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Ways, works, and machinery or Ways, works, 
RACINE OL plant aawemvye salen. sek weereeat Sale 
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Vera perspicua non sunt probando......... 
Verba accipienda sunt secundum subjectam 
— materiam 
Verba accipienda ut sortiantur effectum.. 
Verba equivocea, ac in dubio sensu posita, in- 
telliguntur digniori et potentiori sensu.... 
Verba aliquid operari debent............... 
Verba aliquid operari debent—debent intelli- 
CAM UPA UTOROPELENLUT:, 0h. 6 «os sehen sie oletee se 
Wier aly ulcie kway Cues sat ert. gee str stay she Bid cuenetelets 
Verba attendenda, non os loquitur.......... 
Verba chartarum fortius accipiuntur contra 


(DOWER RO alone oie ERR om Oa stxoloxe 
Verba cum effectu sunt accipienda........... 
Verba currentis monet tempus solutionis des- 

START re Gerd B aieseO SIGS prone Osean nem 


Verba debent intelligi cum effectu, ut res ma- 
eisevaleatrquaim pereatess. st eteroclec ° 
Verba dicta de persona intelligi debent de con- 
CLOTS MELSON A tosh tk wee hoe oe oars Braleceoedars 
Verba fortius accipiuntur contra proferentem 
Verba generalia generaliter sunt intelligenda 
Verba generalia restringuntur ad habilitatem 
rel él APUCUCIMEM PELSOMce: ss esis. sine or 
Verba generalia restringuntur ad habilitatem 
HCI V Cl EUSON ANA sts crs teers ake spo cts eisai e) whee > 
Verba homicidium non excusant............ 
Verba in differenti materia per prius, non per 
posterius, intelligenda sunt.............. 
Verba intentioni, non e contra, debent inser- 
vire 
Verba ita sunt intelligenda, ut res magis valeat 
OWEN WEEE Mites oro ooo 6 Oot bea Odio O.0 aoe 
Verba legis non ex vulgari sensu, sed ex legis 
sensu; neque laxum et precarium, sed cer- 
tum et legibus prefinitam interpretationem 
requirunt 
Verba mere equivoea, si per communem usum 
loquendi in intellectu certo sumuntur, talis 
intellectus preferendus est............... 
Verba nihil operari melius est quam absurde 
Verba non tam intuenda, quam causa et natura 
rei, ut mens contrahentium ex eis potius 
quam ex verbis appareat................ 
Verba offendi possunt, imo ab eis recedere li- 
cet, ut verba ad sanum intellectum reducan- 
tur 
Verba ordinationis quando verificari possunt 
in sua vera significatione, trahi ad extran- 
eum intellectum non debent............... 
Verba posteriora propter certitudinem addita, 
ad priora que eertitudine indigent, sunt ref- 
erenda 
Verba pro re et subjecta materia aeccipi de- 
bent 
Verba que aliquid operari possunt non de- 
PPE Se SUOE TANG, Os coh sdelole cases Bea) poh ayer Begun nst 
Verba quantumvis generalia, ad aptitudinem 
restringuntur, etiamsi nullam aliam pater- 
entur restrictionem.......... 
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226 | Verba relata hoe maxime operantur per refer- 
entiam ut in eis inesse videntur............ 
2260 | Verba relata imesse videnturs......6+ 2-62: 
226 | Verba secundum materiam subjectaii intelligi 
TLEIMOMES DEG URES Clie ern ater isc: Aerstven tenets 
226 | Verba semper accipienda sunt in mitiori sensu 
226 | Verba stricte significationis ad latam extendi 
POSSUM SieSUDSli mM AblO mise tele sterelslrerers ers 
226 | Verba sunt indices animi...............00% 
oe Verba temere prolata parum curat lex..... oe 
aa Verbis forma jusjurandi differt re convenit; 
DOr hune enim sensum habere debet ut deus in- 
296 vocatur Bese A ee Nesire oie poo ooo 
oe Verbis nunquam, sed ipsius rebus, leges impo- 
; MUMS SE lee sea oes utes tee ce saees ee 
226 | Verbis standum ubi nulli ambiguitas........ 
296 Verbum imperfecti temporis rem adhue imper- 
= fectamm Icloniilcater nancies ae tere eee 
296 Veredictum, quasi dictum veritatis; ut judici- 
596 um quasi juris dictum tienen eee ences rey, 
997 | Veritas, a quocunque dicitur, a deo est...... 
Veritas demonstrationis tollit errorem nomi- 
997 BUS Ue eich nae Sonera tenn eees 
. Veritas habenda est in juratore; justitia et 
ar JUGLEWUINE In UG CCH Sem raeiee tacit eu tarcetetee eee 
Dek X Ha Bees Z 
997 Veritas nihil veretur nisi abscondi......... 
Veritas nimium altercando amittitur........ 
997 Veritas nominis tollit errorem demonstrationis 
Veritas, que minime defensatur opprimitur; 
997 et qui non improbat, approbat............ 
Veritatem qui non libere pronunciat, proditor 
997 est “veritatiss £20 sr ob tel ciec tee Cele eee 
Versati sunt in arte sua bene que probatuum 
lis omnes prudentes illa admittere solent... 
Viarantiqnaivaarestitutare aes eee ee - 
Opye | Naek manish sir MOLES 6 ooo oda odoansudne< 
Wiaitraita,) vee. tuba sepa cteten = a0 a elexeyce ee ees 
Vicarius non habet vicarium............... 
927 | Vicini viciniora facta presumuntur scire..... 
2927 | Vicinum vicini facta scire intendit lex facta 
SCILE |r, oc ol ine tokyo enepinee Heroine 
Victoria pax, non pactione, parienda est..... 
227 | Victoribus dicuntur accipiuntur a victis..... 
Vietus victori in expensis condemnatus est. 
Videbis ea sepe committi, que sepe vindican- 
227 LGR ee stods Peace Se A PR ROIGRED SEAT bola Meo. 
Videntur fructus pendentes pars fundi, sed 
KN MALCOM) | OLIRIS OOS o G.cid owwiowiules a66 Guo 
227 | Videtur adjici quod ita paulatim adjicitur ut 
intelligere non possumus quantum quoque 
momento temporis adjiciatur............. 
227 | Videtur aliquando licet, in quod majus vide- 
purilicere 1d yquodsminus sce «center eine 
227 | Videtur nemo perfecte cujusque id esse ex ca- 
Su palulenyepobestens witrncers oasis acne crete 
227 | Videtur nemo quisquam id eapere quod ei ne- 
COSSCueSt? AlllereStILUCLen emer ieee ieee 
Videtur qui surdus et mutus ne poet faire ali- 
228 CWA CTO MM tiyaie stele sysievenchs, acc eentarer epee cannot ems 
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Vigilantibus et non dormientibus jura subveni- 
ELUM se cirey aeievios scostetiol cusdeueetuetens 2g ODO AC eestor ¢ 
NWaonlanitisorosplelun ty JP ametuer tot 
Villa est ex pluribus mansionibus vicinata, 
et collata ex pluribus vicinis, et sub appella- 
tione villarum continentur burgi et civitates 
Vim vi repellere licet, modo fiat moderamine 
inculpate tutele, non ad sumendam vindie- 
tam, sed ad propulsandam injuriam........ 
Vineo vincentem, ergo multo magis vineo te.. 
Viclenta preesumptio aliquando est plena pro- 
batio 
Viperina est expositio que corrodit viscera 
textus 
Wink oSinexeCobuinah yah aCe KN are oiat oc Eos CAS Glen Ooie 
Vir et uxor censentur in lege una persona... 
Vir et uxor sunt quasi unica persona quia caro 
et sanguis unus; res leet sit propria uxor- 
is, vir tamen ejus custos, cum sit caput mu- 
VON Sap itar agen ficrs ore biottrale aregy hake fl optic oysweas peau: 
Virginitas vel castitas corruptas non........ 
Vir militans deo non implicetur secularibus 
negotiis 
Virum bonum nihil ab honesto deterrit. . 
Virum bonum nulla spes ad turpia invitat. 
Wks ISRO CSM Haan aan een omuobe 
Vita LTT pax, et animus libertas, et cor- 


Vitium Cae nocere non debet......... Sot 
Vitium est quod fugi debet, ne, si rationem non 
invenias, mox legem sine ratione esse clames 
Viva vox est ipsorum legislatorum tanquam; 
rebus et non verbis legem imponimus...... 
Vix ulla lex fieri potest que omnibus commoda 
sit, sed si majori parti prospiciat, utilis est 
Vocabula artium explicanda sunt secundum 
definitiones prudentium....... 
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Voluit -sed),mon dixie eapisct tps ay 
Voluntas donatoris in charta doni sul mani- 
festa. expressay ODSErVeLUt ps1 svaeeknd onto 
Voluntas est justa sententia de eo quod quis 
post mortem suam fiero velit............ 
Voluntas et propositum distinguunt maleficia 
Voluntas facit quod in testamento scriptum 
valeat 
Voluntas i in | delictis, non exitus, spectatur.. 
Voluntas multiorum ad quos res pertinet con- 
SCMSUGH CS Meceueteraniees SOG rowerneny wi RS pe ¢ 
Voluntas regis in curia; non in camera...... 
Voluntas reputatur [reputabitur] pro facto.. 
Voluntasistat.pro;rablonee ems crys way ee : 
Voluntas testatoris est ambulatoria usque ad 
mortem [ad extremum vite exitum]....... 
Voluntas testatoris habet interpretationem la- 
tam et benignam..,...... 
Voluntas ultima testatoris est perimplenda 
secundum veram intentionem suam........ 
Voluntatis nostre justa sententia de eo, quod 
quis post mortem suam fieri velit.......... 
Vox emissa volat; litera scripta manet...... 
Moxa populitvOxX Wl) Clim mercer treacle ries j 
Vulgaris opinio est duplex, viz.: Orta inter 
graves et disecretas, que multum veritatis 
habet, et opinio orta inter leves et vulgares 
homines absque specie VeRItatiC. Wausau tae 
Vulgi opinio nul! A Apa nos vera ) quam ratio 
Valeath ance ect oe apie apene sda cu ssaegaye 
Vulnera in media bono sepia danturn eee 
Warrantizare est defendere et aequietare ten- 
entem, qui warrantum vocavit, in seisina 
sua; et tenens de re warranti excambium 
habebit:.ad “valentiannaess) asm. -aks eee : 
Warrantor potest excipere quod querens non 
tenet terram de qua petit warrantiam, et 
quod donum fuit insufficiens.. 
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Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accident Insurance 

Accord and Satisfaction 

Accounts and Accounting 

Acknowledgments 

Actions 

Adjoining Landowners 

Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aérial Navigation 

Affidavits 

Affray 

Agency 

Agriculture 

Aliens 

Alteration of Instruments 

Ambassadors and Consuls 

Amicus Curize 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

Army and Navy 

Arrest 

Arson 

Assault and Battery 

Assignments 

Assignments for Benefit of Credi- 
tors 

Assistance, Writ of 

Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney-General 

Auctions and Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 


Bastards 

3eneficial Associations 

Bigamy 

Bills and Notes 

Blasphemy 

Boiler Insurance 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Builders and Architects [See Archi- 
teets; Building and Construction 
Contracts in C. J.J 

Building and Construction Con- 
tracts 

Building and Loan Associatéons 

Burglary 

Burglary and Theft Insurance 

Canals 

Cancellation of Instruments 

Carriers 

Case, Action on 

Cemeteries 

Census 

Certiorari 

Champerty and Maintenance 

Charities ; 

Chattel Mortgages 

Citizens 

Civil Rights 

Clerks of Courts 

Clubs 

Colleges and Universities 

Collision 

Commerce 

Commercial Paper [See Bills and 
Notes in C. J.] 

Common Lands 

Common Law 

Common Scold 

Compositions with Creditors 

Compounding Felony 

Compromise and Settlement 

Concealment of Birth or Death 

Conflict of Laws 

Confusion of Goods 

Consolidation and Severance of Ac- 
tions [See Actions in C. J.] 

Conspiracy 

Constitutional Law 

Contempt 
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Continuances 

Continuances in Criminal Cases [See 
Criminal Law in C. J.J 

Contracts 

Contratos 

Contribution 

Conversion 

Convicts 

Copyright and Literary Property 

Coroners 

Corporations 

Costs 

Counterfeiting 

Counties : 

Court Commissioners 

Courts 

Covenant, Action of 

Covenants 

Credit Insurance 

Creditors’ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 

Customs Duties 

Cyclone and Tornado Insurance 

Damages 

Dead Bodies 

Death 

Debt, Action of 

Dedication 

Deeds 

Dependencies, Colonies, and British 
Possessions 

Depositaries 

Depositions 

Deposits in Court 

Descent and Distribution 

Detectives 

Detinue 

Discovery 

Dismissal and Nonsuit 

Disorderly Conduct 

Disorderly Houses 


District and Prosecuting Attorneys 


District of Columbia 
Disturbance of Public Meetings 
Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 
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Hasements 

Ejectment 

Election of Remedies 

Elections 

Hlectricity 

Wmbezzlement 

Hmbracery 

Eminent Domain 

Employers’ Liability Insurance [See 
Liability Insurance in C. J.] 

Entry, Writ of 

Equity 

Escape 

Hscheat 

Escrows 

Estates 

Estoppel 

Evidence 

Exchange of Property 

Exchanges 

Wxecutions 

Executors and Administrators 

Exemptions 

Pxplosives 

Extortion 

oxtradition 

Extraterritoriality 

Factors 

False Imprisonment 

False Personation 

False Pretenses 

Federal Courts 

ences 

Ferries 

Widelity Insurance 

Finding Lost Goods 

Fines, Forfeitures, and Penalties 

Vire Insurance 

Fires 

Fish 

Fixtures 

Flags 

Food 

Forcible Entry and Detainer 

Foreign Corporations [See Corpo- 
rations in C. J.] 

Forgery 

Fornication 

Franchises 

Fraud 

Frauds, Statute of 

Fraudulent Conveyances 

- Game 

Gaming 

Garnishment 

Gas 

Gifts 

Good Will 

Grand Juries 

Ground Rents 

Guaranty 

Guaranty Insurance 


Guardian and Ward 

Habeas Corpus 

Hail Insurance 

Hawkers and Peddlers 

Health 

Health Insurance 

Highways 

Holidays 

Homestead 

Homicide , 

Hospitals 

Husband and Wife 

Improvements 

Incest 

Indemnity 

Indians 

Indictments and Informations 

Industrial Co-Operative Societies 

Industrial Insurance 

Infants 

Informations in Civil Cases 

Injunctions 

Innkeepers 

Insane Persons 

Insolvency 

Inspection 

Insurance 

Insurrection and Sedition 

Interest 

Internal Revenue 

International Law 

Interpleader 

Intoxicating Liquors 

Joinder and Splitting 
[See Actions in C. J.] 

Joint Adventures 

Joint Stock Companies 

Joint Tenancy 

Judges 

Judgments 

Judicial Sales 

Juries 

Justices of the Peace 

Kidnapping 

Labor Unions [See Trade Unions in 
(Oe Ale! 

Landlord and Tenant 

Larceny 

Levees and Flood Control 

Lewdness 

Liability Insurance 

Libel and Slander 

Licenses 

Liens 

Life Insurance 

Lightning Insurance 

Limitation of Actions 

Lis Pendens 

Literary Property [See Copyright 
and Literary Property in C. J.] 

Livery-Stable and Garage Iseepers 

Live-Stock Insurance 
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Lloyd’s Insurance 

Logs and Logging 

Lost Instruments 

Lotteries 

Malicious Mischief 

Malicious Prosecution 

Mandamus 

Manufactures 

Marine Insurance 

Maritime Liens 

Marriage 

Marshaling Assets and Securities 
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96-77 154, 158 108-60 205, 208 
96-78 158 108-61 208 
$6-79 27; 155 108-62 208 
97-80 25, 155 109-63 208 
97-81 25, 155 109-64 205, 208 
98-82 221, 222 110-65 208, 208 
98-83 152, 155 110-66 208, 209 
98-84 155 110-67 209, 269 
98-85 155 110-68 27-204 
98-86 202 111-69 210 
99-87 165 111-70 210 
99-88 165 111-71 212 
100-89 27-29, 165 111-73 207 
100-90 152, 165 113-74 213 
100-91 184-187 118-75 214 
100-92 184-187 113-76 207, 212 
100-93 165 113-77 214 
100-94 168 113-78 215 
100-95 165, 168 113-79 207 
101-96 168 113-80 207 
101-97 175 113-81 207 
101-98 175 113-82 207 
101-99 162 113-83 207 
101- 2 161 113-84 211 
101- 3 161 113-85 212 
162- 4 161 113-86 212 
102-5 154, 188, 191 113-87 213 
102- 6 188 114-88 214 
102- 7 188 114-89 214 
102- 8 188 114-90 214 
103- 9 188 114-91 215 
103-10 188 114-92 207, 215 
103-11 188 115-93 213 
103-12 221, 222 115-94 213 
103-13 186 115-95 212, 215 
103-14 192, 193 115-96 216 
103-15 19 115-97 26, 211-217 
115-98 212-217 


40 Cyc 67 CS 
Page Note Sec. 
115-99 26, 211 
1i6- 1 334 
116- 2 335 
116-'3 336 
116- 4 233-235 
116- 5 205 
116- 6 205 
116-7 219 
116- 8 219 
1i6- 9 219 
116-10 219 
116-11 219 
116-12 220 
116-13 220 
116-14 220 
116-15 220 
116-16 220 
116-17 221 
117-18 221 
117-19 221 
117-20 221 
117-21 ® 221 
117-22 221 
117-23 221 
117-24 221 
117-25 221 
117-26 221 
117-27 236 
117-28 236 
117-29 236 
117-30 236 
117-31 236 
117-32 236 
117-33 236 
118-34 241-266 
118-36 233 
118-37 233 
118-38 233 
118-39 233 
118-40 233 
118-41 233, 234 
118-42 233 
118-43 233, 234 
118-44 242 
118-45 242 
118-46 242 
119-48 234 
119-49 234 
119-50 234 
119-51 234, 235 
119-52 234, 235 
119-53 234, 235 
120-54 234, 235 
120-55 232, 234 
120-56 234 
120-57 , 234 
120-58 235 
120-59 235 
120-61 225 
120-62 225 
120-63 225 
120-64 225 
120-65 225 
120-66 225 
121-67 225 
121-68 225 
121-69 225 
121-70 225 
121-71 225 
121-72 225 
121-73 Bastards 

§ 78 

121-74 226 
121-75 225 
121-76 225 
121-77 225 
121-78 225 
121-79 225 
121-80 225 
121-81 225 
121-82 Garn. § 256 
121-83 228 
121-84 Interpl. § 29 
121-85 225 
121-86 Executions 
§§ 127-129 

121-87 225 
122-88 Game §§ 
20, 29 

122-89 229 
122-90 226 
122-91 227 
122-93 222 


40 Cyc 67 C.J. 
Page Note Sec. 
122-94 222 
122-95 222 
122-96 222 
122-97 238 
122-98 238 
122-99 238 
123-1 239 
123- 2 26, 240 
123- 3 240, 256 
123- 4 238 
123- 5 268 
123- 6 268 
124-7 268 
124- 8 268 
124- 9 268 
124-10 268 
124-11 268 
124-12 268 
124-13 1 268 
124-15 366 
124-16 366 
124-17 366 
125-18 366 
125-19 366 
125-21 366 
125-22 366 
125-23 366 
125-24 367 
125-25. 367, 369 
125-26 367 
125-27 367 
125-28 241, 267 
126-29 267 
126-30 267 
126-31 267 
126-32 267 
126-33 267 
126-34 241 
126-35 220, 241 
126-36 241 
126-37 241 
126-38 245, 254 
127-39 264 
12740 241, 251 
127-41 251, 254, 256, 
264 
127-42 241 
127-43 263 
127-44 263 
127-45 241 
127-46 242 
127-47 241 
127-48 326 
128-49 242 
128-50 242 
128-51 242 
128-52 153-218, 242 
128-53 152, 242 
129-54 65-120, 242 
129-55 242 
129-56 242 
129-57 242 
129-58 242 
129-59 243 
129-60 248 
130-61 243 
1380-62 244 
130-63 242 
130-64 242 
130-65 242 
130-66 242 
13047 242 
130-69 245 
130-70 245, 
131-71 251 
131-72 245 
131-74 245 
131-75 245 
131-77 246 
131-78 246 
131-79 246 
131-80 245, 246 
131-81 246 
132-82 246 
132-83 248, 
132-84 248 
132-86 247 
132-87 247 
132-88 247 
132-89 247 
182-91 249 
132-92 249 
132-93 249 


40 Cyc 
Page Note 
133-94 
133-95. 
133-96 
133-98 
133-99 
133- 1 
133- 2 
133- 3 
133- 4 
133- 5 
133- 6 
133- 7 
133- 8 
183- 9 
134-10 
134-11 
134-12 
134-13 
134-15 
134-16 
184-17 
134-18 
134-19 
134-20 
134-21 
135-22 
135-23 
135-24 
135-25 
135-26 
135-27 
136-28 
136-29 
136-30 
136-31 
136-32 
136-33 
136-34 
36-35 
136-36 
136-37 
136-38 
136-39 
136-41 
137-42 
137-43 
137-44 
137-45 
137-46 
137-47 
137-48 \ 
137-49 
138-50 
188-51 
138-52 
138-53 
138-54 
138-55 
138-56 
138-57 
138-58 
138-59 
138-60 
139-61 
139-62 
139-63, 
139-64 
139-65 
139-66 
13947 
139-68 
140-69 
140-70 
140-71 
140-72 
140-73 
140-74 
140-75 
140-76 
140-77 
140-78 
140-79 
140-80 
140-81. 
141-82 
141-83 
141-84 
141-85 
141-86, 
141-87 


aS 
67 CJ. 


250, 


245, 
252, 


256, 


256, 


257, 


Sec. 
249 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 
Page Note 
141-88 
141-89 
141-90 
142-91 
142-92 
142-93 
142-95 
142-96 
142-97 
142-98 
142-99 
142-1 
142- 2 
142- 3 
142- 4 
142- 5 
142-6 
142- 7 
143- 8 
143- 9 
143-10 
143-11 
143-12 
143-13 
143-15 
144-16 
144-17 
144-18 
144-19 
144-20 
144-21 
144-22 
144-23 
144-24 
144-25 
144-26 
145-27 
145-28 
145-29 
145-30 
145-31 
145-32 
145-34 
145-35 
145-36 
145-37 
145-38 
145-39 
145-40 
145-41 
146-43 
146-44 
146-45 
146-46 
146-47 
146-48 
146-49 
147-50 
147-51 
147-52 
147-53 
147-54 
147-55. 
147-56 
147-58 
147-69 
147-60: 
147-61 
147-62 
148-63 
148-64 
148-65 
148-66 
148-67 
148-68 
148-69 
148-70 
148-71 
148-72 
148-73 
148-74 
148-75 
149-76 
149-77 
149-78 
149-79: 
149-80 
149-81 
149-82 
149-83 


SS 
67 C.3. 
Sec. 


223, 278 
222, 27: 


283 


VENUE—Continued 


40 Cye 
Page Note 
149-84 
149-85 
149-86 
149-87 
149-88 
149-89 
150-90 
150-91 
150-92 
150-93 
150-94 
150-95 
150-96 
150-97 
150-98 
150-99 
150- 1 
151- 2 
151- 3 
151- 4 
151-5 
152- 6 
152- 7 
152- 8 
152- 9 
152-10 
152-11 
152-12 
152-13 
152-14 
152-15 
153-17 
153-18 
153-19 
153-20 
153-21 
153-22 
153-23 
153-24 
158-25 
153-26 
153-27 
153-28 
154-29 
154-30 
154-31 
154-32 
154-33 
154-34 
154-35 
154-36 
154-37 
154-38 
154-39 
154-41 
155-42 
155-43 
155-44 
155-45 
155-46 
155-47 
155-48 
155-50 
155-51 
155-52, 
155-53 
155-54 
156-55 
156-56 
156-57 
156-58 
156-59 
156-60 
156-61 
157-64 
157-65 
157-66 
157-67 
157-68 
157-69 
157-71 
157-72 
157-73 
157-74 
157-75 
157-76 
157-77 
157-78 
157-79 


285 


299, 


299, 


290, 
291, 


325, 


304, 
304, 


40 Cyc 


- |Page Note 


157-80 
157-81 
158-82 
158-83 
158-84 
158-85 
158-87 
158-88 
158-89 
158-90 
158-91 
159-92 
159-93 
159-94 
159-95 
159-96 
159-97 
159-98 
159-99 
160- 2 
160- 4 
160-5 
160- 6 
160-7 
160~ 8 
161- 9 
161-10 
161-11 
161-12 
161-13 
161-14 
161-15 
161-16 
161-17 
161-18 
161-19 
161-20 
162-21 
162-22 
162-24 
162-25 
162-26 
162-27 
162-28 
162-29 
163-30 
163-31 
163-32 
163-33 
163-34 
163-35 
163-36 
163-37 
163-38 
163-39 
163-40 
164-41 
164-42 
164-43 
164-44 
164-45 
164-46 
164-47 
164-48 
164-49 
164-50 
164-51 
164-52 
164-53 
164-54 
165-55 
165-56 
165-57 
165-59 
165-60 
166-61 
166-62 
166-63 
166-54 
166-65 
165-66 
166-67 
165-68 
166-69 
167-70 
167-71 
167-12 
167-73 
167-74 


eS 
67 C.J. 
Sec. 


304, 


307 
307 
307 
308 
308 
308 
308 
308 
308 
308 
308 
308 


340 
340 
340 


40 Cye 67 C.J. 


Page Note See. 
167-75 340 
167-76 3 
167-77 340 
168-78 341, 342 
168-79 342 
168-80 342 
168-81 341, 343, 344 
168-82 341 
168-83 341 
168-84 341-344 
169-85 341 
169-86 341 
169-87 341 
169-88 341 
169-89 341 
169-90 341 
169-91 341 
169-92 341 
169-93 341 
169-94 238 
169-95 345 
169-96 345 
170-97 346 
170-98 346, 347 
170-99 346 
170- 1 346 
170- 2 346 
170- 4 346 
170- 5 346 
170- 6 346 
170- 8 346 
170- 9 350 
170-10 350 
171-11 350 
171-12 350 
171-13 350 
171-14 347 
171-15 347 
171-16 345 
171-17. 346, 347 
171-18 4 
171-19 348 
171-20 348 
171-21 348 
171-22 348 
171-23 349, 351 
171-24 349 
171-25 349 
171-26 349 
171-27 349 
172-28 349 
172-30 349 
172-32 351 
172-33 351 
172-34 ! 350 
172-35 351 
172-36 350 
172-3 $51,355 
172-38 351, 355 
172-39 350 
172440 350 
172-41 350 
172-42 350 
172-43 350 
173-44 353 
173-45 352 
173-46 352 
173-47 352 
173-48 352 
173-49 352 
173-50 352 
173-51 352 
173-52 352 
173-55 354 
173-56 340, 354 
173-58 354 
174-59 354 
174-60 354 
174-61 354 
174-62 355 
174-63 355 
174-64 355 
174-65 355 
175-66 355 
175-67 355 
175-68 855 
175-69 355 
175-70 840, 354 
175-71 355. 


xXXV 

40 Cye 67 CS 
Page Note See. 
175-72 355 
175-73 355, 
175-74 355 
175-75 355 
175-76 355 
175-77 355 
176-78 355, 369 
176-79 355, 369 
176-80 351 
176-81 356 
176-82 351 
176-83 356 
176-84 356 
176-85 356 
177-86 356 
177-87 356 
177-88 350, 356 
177-89 356 
177-90 356 
177-91 356 
177-92 356 
177-93 356 
177-94 350, 356 
177-95 350, 356 
177-96 256 

177-97 2 
177-98 356 
178-99 357 
178- 1 357 
178- 2 351 
178- 3 358, 359 
178- 4 358 
178- 5 358 
178- 6 358 
178- 7 358 
179- 8 358 
179-10 360 
179-11 359 
179-12 261 
179-13 361 
179-14 361 
179-15 361 
180-16 364 
180-17 361 
180-18 234 
180-19 362 
180-20 362 
180-21 361 
180-22 361 
180-23 363 
180-24 363 
180-25 361 
180-27 361 
180-28 368 
180-29 365 
180-80 365. 
181-31 365 
181-32 368 
181-33 368 
181-34 368 
182-35 369 
182-36 369 
182-37 358, 369 
182-38 368 
182-39 367 
182-40 367 
182-41 367 
182-42 367 
182-43 369 
182-44 369 
182-45 369 
182-46 369 
182-47 370 
183-48 370 
188349 App. & BE. 

§ 294 
183-50 «8294. 
183-51 New Tr.$ 34 
183-52 370 
183-53 App. & BE. 
§§ 662, 1733 
183-54 371 
184-55 371 
184-56 370 
184-57 371 
184-58 371 
184-59 App. & B. 
§ 1733 
184-60 Rye 


XXV1 

ase SS 

40 Cye 67 C.J. 

Page Note Sec. 
303- 1 1 
303- 2 1 
304-3 1 
304- 4 il 
804— 5 1 
304- 6 1 
304- 7 1 
304 8 4 
305- 9 4 
305+10 4 
305-11 4 
305-12 4 
305-13 4 
306-14 4 
306-15 9 
306-16 10 
306-17 10 
306-18 it 
307-19: 11 
307-21 “12 
308-22 12 
308-23 13 
308-24 13 
308-25. 13 
308-26 14 
308-27 15 
309-29 15 
309-30 15 
309-31 15 
310-32 15 
310-33 15 
311-34 15 
311-35 16 
311-36 17 
311-37 17 
311-38 17 
312-39 17 
312-40 18 
312-41 19 
318-42 19 
313-43 20 
313-44 22 
314-45 23 
314-46 23 
31447 23 
314-48 24 
314-49 24 
314-50 24 
315-51 25 
315-52 27 
315-53 28 
316-54 28 
316-55 28 
316-56 | 28 
316-57 =| 26 
317-58 29 
317-5 29 
317-60 29 
317-61 29, 30 
317-62 30 
318-63 30 
318-64 31 
318-65 31 
318-67 73 
318-68 3 
318-69 74 
318-70 75 
319-71 18 
319-72 78 
319-73 76 
319-74 77 
319-75 62 
320-76 Army and 
Navy § 220 
321-77 106 
821-78 41 
321-79 y 45 
321-82 42 
821-83 42 
821-84 42 
322-85 42 
322-86 42 
322-87 42 
322-88 42 
322~-89 42 
322-90 42 
322-91 42 
323-93 43 
328-94 43 
323-95 43 
323-96 Interest 
§ 164 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


ee 
40 Cye 67 C.J. 
Page Note Sec. 
323-97 Partnership 
§ 15 
323-98 99-101 
323-99 99-102 
324-1 100 
324- 2 36, 101 
324- 3 44 
324- 4 47 
325- 5 4T 
325- 6 47 
325- 7 47 
325- 8 48 
325- 9 48 
326-10 48 
32611 49 
326-12 49 
327-13 49 
327-14 49 
327-15 49 
327-16 49 
3827-17 49 
327-18 3 
327-19 33, 180 
327-20 180 
328-21 50 
328-22 53, 54 
828-23 Lim. of Act. 
§§ 463-471 
329-24 53 
329-25 36 
329-26 53 
329-27 79 
329-28 79 
329-29 80 
330-30 80 
330-31 81 
330-32 81 
330-33 86 
330-34 83 
331-35 84 
331-36 84 
331-37 85 
331-38 37 
332-39 387 
332-40 vi 
33241 99 
332-42 114 
332-43 99 
332-44 100 
332-45 100 
832-46 100 
332-47 116 
333-48 101 
333-49 102 
333-50 102 
8338-52 1i1 
333-53 111 
333-54 111 
833-55 111 
334-56 103 
334-57 111 
834-58 111 
334-59 107 
334-60 107 
335-62 107 
335-63 107 
35-64 107 
335-65 111 
335-66 114 
335-67 102 
335-68 102 
335-69 102 
336-70 » 108 
336-71 iit 
336-72, 110 
336-73 110° 
336-74 110 
49 C. J. 1122 
p 1122 
336-75 110 
826-76 110 
337-717 78 
337-78 78 
337-79 66 
337-80 87 
338-81 87 
338-82 88 
339-83 89 
339-84 89 
839-85 89 
339-86 90 
339-87 90 
340-88 90 


40 Cye 
Page Note 


340-89 
340-90, 
340-91 
340-92 
340-93 
340-94 
340-95 
340-96 
340-97 
340-98 
340-99 
340- 1 
341-2 
341- 3 
341- 4 
341- 6 
343- 7 
343- 8 
343-.9 
343-10 
348-11 
343-12 
344-13 
344-14 
344-15 
344-16 
344-17 
345-18 
345-19 
345-20 
345-21 
345-22 
345-23 
346-24 
346-25 
346-26 
346-27 
346-28 
346-29 
346-30 
346-31 
346-32 
346-33 
346-34 
347-35 
347-36 
347-37 
347-38 
348-39 
348-40 
348-41 
348-42 
348-43 
349-44 
349-45, 
349-46 
349-47 
349-48 
349-49 
349-50 
349-51 
349-52 
349-53 
349-54 
350-55 
350-56 
350-57 
350-58 
350-59 
350-60 
350-61 
350-62 
350-63 
350-64 
301-65. 
351-66 
351-67 
351-68 
351-69 
351-70 
351-71 


WAR 
67 C.J 40 Cye 
See. |Page Note 
90 355-84 
90 355-85 
90 
90 355-86 
90 855-87 
91 355-88 
91 855-89 
92 355-90 
92 355-91 
92 355-92 
92 355-93, 
92 356-94 
92 356-95 
92 356-96 
95 356-97 
96 356-98 
132 356- 1 
132 356- 2 
129 356- 3 
129 357- 4 
129 357- 5 
129 857- 6 
129 357- 7 
146 357- 8 
146 357- 9 
146 357-10 
146 357-11 
146 357-12 
146 357-13 
147 358-14 
147 858-15 
147 358-16 
147 858-17 
147 359-18 
147 359-19 
147 359-20 
147 359-21 
147 360-22 
147 360-23 
146 360-24 
146 360-25 
146 860-26 
146 360-27 
146 360-28 
123 861-29 
123 361-30 
123 361-31 
126 361-32 
123 361-33 
123 361-34 
123 362-35 
124 362-36 
124 362-37 
124 362-38 
124 362-39 
124 362-40 
124 363-41 
124 868-42 
128 863-43 
128 863-44 
128 363-45 
128 364446 
128 864-47 
128 364-48 
128 864-49 
128 364-50 
D8 364-51 
164 364-52 
128 364-53 
120 364-54 
131 365-55 
131 365-56 
132 865-57 
383 365-58 
183 865-59 
85 365-60 
83 865-61 
84 365-62 
136 866-63 
136 366-64 
136 366-65 
186 366-66 
1385 366-67 
136 366-68 
136 366-69 
132 366-70 
132 866-71 
132 366-72 
182 367-73 
1382 367-74 
132 867-75 
132 367-76 
136 367-17 


(SS 
67 C.d. 
Sec. 


136 


Salvage 
§§ 18, 69 


150, 


129, 


153, 


136 


40 Cye 
Page Note Sec. 
367-78 159 
367-79 159 
367-80 159 
367-81 159 
367-82 159 
367-83 160 
367-84 160 
368-85 160 
368-86 160 
368-87 160 
368-88 164 
368-89 164 
368-90 164 
368-91 164 
368-92 164 
369-93 164 
369-94 164 
369-95 165 
370-96 165 
370-97 165 
370-98 165 
370-99 . 165. 
370- 1 165 
370- 2 165, 
370- 3 165 
370-4 165 
370-5 165 
370- 6 165 
370- 7 164 
370- 8 165 
371- 9 166 
371-10 166 
371-11 166 
372-12 166 
372-13 137 
372-14 Admiralty 
j §5 
372-15 “ §§ 6, 104- 
110 
373-16 Fed. Cts. 
§ 265 
373-17 Admiralty 
§ 105 
373-18 SS § 108 
373-19 ss ay 
373-20 sf § 110 
373-21 “ Cf 
873-22 Las “ 
374-23 ss «6 
374-24 od “s 
374-25 Fed. Cts. 
§ 265 
374-26 141 
374-27 141 
374-28 136 
374-29 144 
374-30 Admiralty 
§ 109 
374-31 86 
Admiralty 
§ 109 
374-32 86 
Admiralty 
§ 109 
375-33 138 
375-34 187 
375-35 138 
375-36 188 
375-37 138 
375-38 138 
375-39 139 
376-41 139 
376-42 13 
376-43 139 
376-44 189 
376-45 139 
376-46 139 
377-47 188 
377-48 188 
377-49 138 
377-50 139 
377-51 189 
377-52 139 
377-53 13 
377-54 18 
377-55 188 
377-56 138 . 
377-57 188 
377-58 139 
378-59 139 
378-60 139 
378-61 139 
378-62 139 


COPE OTR lee 
67 C.J.) 40 Cye 67 C.S. 


Page Note Sec. 
378-63 139 
378-64 137 
378-65 187 
379-67 142 
379-68 142 
379-69 142 
379-70 142 
379-71 142 
380-72 142 
380-73 142 
380-74 142 
380-75 142 
380-76 142 
380-77 142 
880-78 | 137 
380-79 144 
380-80 145 
380-81 Bounties 

§ 33 
380-82 143 ) 
380-83 144 > 
381-84 144 
381-85 144 
381-86 144 
381-87 144 : 
381-88 144 
381-89 144 
381-90 144 
382-91 144 
382-92 167 
382-93 168 
382-94 170 
382-95 170 
382-96 171 
383-97 173 
383-98 174 
383-99 176 
383- 1 176 
383- 2 177 
383- 3 177 
884- 4 117 
384 5 177 
384- 6 178 
384- 7 179 
385- 8 179 
885- 9 179 
385-10 180 
385-11 181 
386-12 182 
386-13 182 
386-14 183 
386-15. 183 
388-16 183: 
387-17 183 
387-18 183: 
387-19 185, 
Army and 
Navy §§ 1-7 
388-20 186 
389-21 171-184, 
Army and 
Navy §L 
389-22 188 
389-23 188 
389-24 188 
389-25 188 
389-26 187 
390-27 187 
390-28 189 
390-29 190 
390-36 189, 190 
390-31 190 * 
390-32 191 
390-33 191 
391-34 191 
391-35 198 
391-36 193 
391-37 184 | 
391-88 Army and 
Navy § 135 
Militia § 83 
391-39 Army and 
Navy § 135 
et seq. 
391-40 ss ie 
391-41 194 
891-42 194 
392-43 194 
392-44 Army and 
Navy, §§ 152, 
154, 158 
392-45 “ . 
392-46 “ § 152 
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40 Cye 67. C.J.) 40 Cye 67 C.J.| 40 Cye 67 C.J.| 40 Cye 67 C.J.) 406 Cyc 67 C.J.) 406 Cye 67 C.J. 
Page Note Sec. | Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
392-47 a 393-54 197 Int. L. §§ Int. L. §§ Int. L. § 34 394-65 261 
392-48 97 393-55 198 33, 34 83, 34 394-63 170 394-65 201 
392-49 97 393-56 198 394-59 169 394-61 169 Int. L. § 34 394-67 201 
392-50 97 393-57 198 Int. L. §§ 394-62 170 394-64 201 394-68 201 
393-51 97 394-58 169 33, 34 
393-53 196 / 394-60 169 
ze WAREHOUSEMEN AND SAFE DEPOSITARIES 
t 400- 1 1 408-86 387 420-76 64 431-72 93 443-65 167 454-58 193 
400- 2 2 409-87 36 420-77 62 431-73 93 443-66 165 454-60 194 
401- 3 3 409-88 38 421-78 62 431-74 93 443-67 165 454-61 195 
401- 4 3 410-89 38 421-79 62 431-75. 93 443-68 165 454-62 195 
401- 5 3 410-90 39 421-80 62 431-76 93 443-69 165 454-63 196 
401- 6 5 441-91 bu) 42)-81 62 431-17 104 443-70 165 454-64 196 
401- 7 i) 411-92 cui) 421-82 64 431-78 104 444-71 165 454-65 196 
401- 8 5 411-93 33 421-83 64 32-19 ' 104 444-72 164 454-66 199 
402- 9 6 411-94 41 421-84 62 432-81 109 444-73 160 455-67 201 
402-10 6 411-95 40 422-85 62 32-82 109 444-74 147 455-68 201 
402-11 6 411-96 43 422-86 65 432-84 111 444-75 160 455-69 206 
402-12 5 411-97 43 422-87 65 438-85 Vil 444-76 160 455-70 206 
402-13 Factors § 6 411-98 42 422-88 65 433-86 117 444-77 162 455-71 206 
402-14 a0 411-99 43 422-90 68 433-87 111 444-78 170 456-72 204 
402-15 6 4i1- 1 43 422-91 68 433-88 112 445-79 156 456-73 204 
402-16 14 411- 2 44 422-92 68 433-89 112 445-81 168 456-74 206 
402-17 296 412- 3 46 422-94 59 433-91 108 435-82 168 456-75 221 
402-18 Const. L. 412- 4 46 422-95 59 433-92 117 445-83 168 456-76 210 
12. C. J. p 653 412-5 49 422-96 59 434-93 117 445-84 169 456-77 210 
402-19 7 412-6 Sales § 602 422-97 15 434-94 118 445-85, 169 456-78 210 
402-20 tb 412- 8 44 422-98 (6) 434-$5 118 445-86 169 457-79 216 
z 402-21 7 412- 9 37 422-99 15 434-96 128 445-87 169 457-80 218 
403-22 7 412-10 45 422- 2 Hes 434-97 128 445-88 143 457-82 210 
403-23 7 413-11 45 423-— 4 59 435-98 121 446-89 143 457-83 218 
‘ 403-24 7 413-12 46 423- 5 59 435-99 121 446-90 143 457-84 218 
403-26 7 443-13 49 423- 6 59 435-1 121 446-91 143 457-85 218 
403-27 4 413-14 49 424- 8 61 435- 2 121 447-92 143 457-86 218 
403-28 7 413-15 49 424- 9 64 435- 3 124 447-93 143 457-87 215 
-403-29 Mun. Gorp. 413-16 161 424-10 62 A35- 4 124 447-94 143 458-88 215 
§ 578 413-17 147 424-14 67 35- 5 124 447-96 149 458-92 188 
403-20 9 413-18 143 424-12 66 436- 6 122 448-98 144 458-94 222 
403-31 9 414-19 48 424-13 67 436- 7 122 448-99 144 458-95 219 
403-32 9 414-20 48 424-14 66 436- 8 103 448- 1 146 458-96 219 
403-33 9 414-21 47 425-15 67 436- 9 133 448- 2 150 459-97 219 
tye 403-34 9 414-22 47 425-16 63 436-10 134 448- 3 150 459-98 219 
403-35 10 414-23 47 425-17 60 436-11 134 448-— 4 145 459-99 223 
403-36 10 414-24 47 425-18 66 436-12 134 448- 5 155 459- 1 224 
404-27 296 414-25 47 426-19) 60 436-13 126 449- 6 156 459- 2 185 
404-38 10 414-26 Carriers 426-20 60 436-14 134 449- & 171 459- 3 209 
404-39 11 §§ 265-278 426-21 60 437-15 133 449- 9 239 459- 4 225 
404-40, 11 414-27 51 426-22 69 437-17 95 449-10 23 459- 5 225 
404-41 2 414-29 52 426-23 70 437-18 96 449-11 239 459- 6 226 
404-42 12 414-80 52 426-24 70 438-20 100 449-12, 107 459- 7 223 
404-43 13 415-31 52 426-25 * 69 438-21 96 449-13 172 459- 8 223 
e 40444 3 415-32 52 426-28 70 438-22, 90 449-15, 171 459- 9 223 
? 404-45 13 415-33 52 426-29 69 438-23 90 449-16 171 460-10 223 
404-46 12 415-34 52 426-30 69 439-24 91 449-17 171 460-11 203 
404-47 14 415-35 52 427-32 74 439-25 92 449-18 175 460-12 223 
404-48 15 415-36 51 427-33 74 439-26 91 450-19 171 460-13 223 
404-49 15 416-37 50 427-34 74 439-27 92 450-20 aba 460-14 223 
404-50 15 416-38 50 427-35: 77 439-28 136 450-22 176 460-15 228 
404-51 15 416-39 50 427-36 rte 440-29 136 450-23 176 460-16 228 
404-52 12 416-40 50 427-37 7 440-36 138 450-25 178 460-17 231 
404-53 17 416-41 3 427-38 17 440-31 140 450-26 178 460-18 231, 232 
405-54 16 416-42 53 427-39 77 440-32 62,139 | 451-27 178 460-19 236 
405-55 16 416-43 53 7-40 76 440-33 142 451-28 182 460-20 232 
405-56 16 416-44 53 427-41 ee 440-34 142 451-29 180 461-21 232 
405-57 18 416-45, 57 427-42 Live 440-35 3 451-30 179 461-22 230 
405-58 18 416-46 57 428-43 78 440-36 158 452-32 184 461-23 233 
405-59 20 417-47 57 428-44 78 440-37 159 452-33 184 461-24 233 
405-61 20 417-48 57 423-45 78 440-38 159 452-34 185 461-25 233 
406-62 20 417-49 55 428-46 78 440-39 159 452-35 185 461-26 268 
406-63 20 417-50 55 428-47 76 440-40 159 452-36 185 461-297 237 
406-64 20 417-51 55 428-48 76 440-41 159 452-37 187 462-28 238 
406-65 2A 417-52. 55 428-49 79 441-42 159 452-38 187 462-29 238 
406-66 21 418-53 55 428-50 79 441-43 159 452-39 186 462-30 238 
406-67 21 418-54 51 428-51 i 441-44 142 452-40 186 462-32 239 
406-68 23 418-55, 51 428-52 15 441-45 142 452-41 186 462-33 239 
406-69 23 418-56 57 428-53 81 441-46 157 452-42, 178 462-34 239 
F 406-70 23 418-57 65 428-54 81 441-48 157 453-43 190 462-35 287 
% 406-71 24 418-58 66 428-55 80 441-49 157 453-45 191 463-36 287 
E 407-72 24 418-59 60 428-56 80 441-50 141 453-46 191 463-37 287 
407-73 24 419-60 66 428-57 80 441-51 163 453-47 191 463-38 239 
407-74 24 419-61 51, 60 428-58 188 442-52 163 453-48 191 463-39 239 
407-15 23 419-65 61 428-59 188 442-53 163 4538-49 191 463-40 239 
407-76 25 419-66 61 429-60 2 442-54 163 453-50 191 463-41 239 
407-77 25 419-67 61 429-62 83 442-55 163 453-51 192 463-42 239 
407-78 27 419-68 66 429-64 84 442-56 166 453-52 192 463-43 239 
. 407-79 27 419-70 62 429-65 84 442-57 166 453-53 166 464-44 239 
407-81 31 |. 420-71 63 429-66 125 442-58 163 453-54 166 464-46 241 
408-82 38 420-72 63 429-67 83 442-59 167 454-55 166 464-47 240 
408-83 34 420-73 64 429-68 85 442-60 167 454-56 166 464-48 239 
408-84 36 420-74 64 430-69 85 443-61 167 454-57 166 464-50 246 


408-85 37 420-15 64 430-70 85 443-63 167 464-51 246 


XXviil 


eS a 
40 Cye 67 C.J. 


Page Note Sec. 
465-52 246 
465-53 246 
465-54 246 
465-55 244 
465-57 244 
465-60 286 
465-61 286 
465-62 286 
465-63 242 
465-64 242 
465-65 242 
465-66 2A2 
466-67 246 
466-68 246 
466-69 246 
466-70 246 
466-71 246 
466-72 246 
466-74 247 
497-1 1 
498- 2 1 
498- 3 ib 
498- 4 1 
498- 5 iL 
499- 8 2 
499- 9 3 
499-10 9 
499-11 4 
499-12 4 
500-13 5 
500-14 5 
500-15 5 
500-16 5 
500-17 5 
500-18 5 
501-19 9 11 
501-20 11 
501-21 11 
501-22 11 
501-23 11 
501-24 11 
502-25 11 
502-26 11 
502-27 11 
502-28 11 
502-29 11 
502-30 11 
502-31 id! 
503-32 11 
503-33 11 
508-34 11 
503-35 11 
503-36 12 
503-37 12 
503-38 12 
503-39: 12 
504-40 13 
504-41 13 
504-42 13 
505-43 13 
505-45, 14 
505-46 14 
505-47 14 
§52- 6 , 1 
553- 8 280, 366 
553-10 River §1 
553-11 Nav. W. § 6 
5538-12 8 C.J. p 1133 
553-13 274 
553-14 2 
554-16 3 
554-17 4 
554-13 4 
554-19 5 
555-20 5 
555-21 5 
555-22 6 
556-23 8 
556-24 6 
556-25 6 
556-26 6 
556-27 6 
556-28 7 
557--29 a 
557--30 9 
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40 Cye 
Page Note 
466-75 
466-76 
467-17 
467-78 
467-80 
467-81 
467-82 
468-83 
468-84 
468-85 
468-86 
468-87 
469-88 
469-89 
469-90 
469-91 
469-92 
470-93 
470-94 


505-48 
505-49 
505-50 
505-51 
505-52 
506-53 
506-54 
506-55 
506-56 
506-57 
506-58 
506-60 
507-61 
507-62 
507-63 
507-64 
507-65 
507-66 
508-67 
508-68 
508-70 
508-71 
508-72 
509-73 
509-74 
509-75 
509-76 
509-77 
509-78 
510-79 
510-80 
510-81 
511-82 
511-83 
511-84 
511-85 
511-86 
511-87 
511-88 
512-89 
512-90 
512-91 
512-92 
512-93 


5O7-31 
557-32 
558-33 
558-34 
558-35 
558-36 
558-37 
559-38 
559-39 
559-40 
559-41 
559-43 
559-44 
559-45 
559-46 
560-47 
560-48 
561-49 
561-50 
561-51 
561-53 
561-54 


—_—— 
67 C.J. 
Sec. 
247 
247 
247 
247 
248 
248 


10, 24 


15, 16 


15 565-92 Canals § 11 
15 565-93 Logs & Log- 
ging § 116 

17 


“cr 
“ 
“ee 

“ 


§§ 143-205 


aaa SS | — 
46 Cye 67 C.J.| 40 Cye 

Page Note Sec. | Page Note 
470-95 255 474-18 
470-96 255 475-19 
470-97 255 475-20 
470-98 255 475-21 
470-99 255 475-23 
470- 1 258 476-24 
471- 2 258 476-25 
472- 3 258 476-26 
472- 4 262 47§-27 
472-5 262 475-28 
473- 6 258, 260 477-29 
473-7 258, 260 478-30 
473- 9 263 478-31 
474-10 257 480-33 
474-11 264 480-34 
474-12 264 480-35 
474-13 264 480-37 
474-14 264 480-38 
474-17 265 481-40 

WASTE 
512-94 ash 517-42 
512-95 19 517-43 
512-96 a8) 518-44 
512-98 19 519-45 
513-99 19 519-46 
513- 1 ily) 519-47 
513- 2 19 519-48 
513- 3 10 519-49 
513-4 10 519-50 
§13- 5 10, 19 519-51 
513- 6 19 519-52 
513- 8 10 520-53 
514- 9 LS, 520-54 
514-10 20 620-55 
514-11 20 520-56 
514-12 20 520-57 
514-13 20 520-58 
514-14 20 520-59 
514-15 20 521-60 
515-16 20 521-61 
515-17 19 521-63 
515-18 19 521-64 
515-19 19 522-65 
515-20 21 522-66 
515-21 21 522-67 
515-22 21 522-68 
515-23 21 522-69 
515-24 21 522-70 
516-25 21 522-71 
516-26 21 522-92 
516-27 21 522-73 
516-28 21 523-74 
516-29 22 523-75 
516-30 22 523-76 
516-31 22 523-77 
516-32 22 523-78 
516-33 22 523-79 
516-34 19 523-80 
517-35 Estates § 87 523-81 
517-36 S 5 523-83 
517-37 i 53 524-84 
517-38 “ ‘s 524-85 
517-39 ade iy 524-86 
517-41 23 524-87 
WATERS 

561-55 8 564-77 
561-56 8 564-78 
562-57 14 564-79 
562-58 14 564-80 
562-59) 14 564-81 
562-60 14 564-82 
563-61 172 564-83 
563-62 14 564-84 
563-63 14 564-85: 
563-64 14 564-86 
563-65 251 564-87 
563-66 
563-67 
563-68 15 
563-69 15 565-94 
564-70: 15 565-95 Nav. W. 
564-71 a5 
564-72 15 565-96 
564-73 15 566-97 
564-74 15 566-98 
564-75 15 566-99 
564-76 15, 16 566- 1 


“ 


—— (FES 
40 Cye 67 C.J. 


Page Note Sec. 
481-41 277 
481-42 276 
481-43 279 
481-44 277 
482-45 275 
482-46 281 
482-47 281 
482-48 278 
482-49 265 
482-50 283 
482-51 283 
482-52 280 
482-53 268 
482-54 | 269 
483-55 269 
483-56 269 
483-57 268 
483-58 268 
483-59 268 
524-88 26 
524-89 26 
624-90 26 
525-91 27 
525-92 27 
525-93 27 
525-94 28 
525-95. 28 
525-96 28 
525-97 29 
525-98 29 
526-99 29 
526-1 29 
526- 2 29 
526- 3 29 
527- 4 30 
527- 5 30 
527- 6 30 
527- 7 30 
527- 8 31 
527- 9 31 
527-10 31 
527-11 32 
527-12 32 
527-13 32 
527-15 33 
527-16 33 
528-17 33 
528-18 33 
528-19 33 
529-20 33 
529-21 33 
529-22 33 
529-23 33 
529-24 85 
529-25 Lim. of Act. 

S§ 55, 56 
530-28 36 
530-29 36 
530-30 36 
530-31 36 
530-32 3 
530-34 36 
530-35 37 
566- 2 18 
566- 3 18 
566- 4 18 
566— 5 18 
566- 9 19 
567-10 20 
568-19 20 
568-20 20 
568-21 20 
568-22 20 
568-23 20 
568-24 20 
568-25 20 
568-26 21 
569-27 21 
569-28 21 
569-29 21 
569-30 21 
569-31 21 
570-82 22 
570-33 22 
570-34 22 


40 Cyc 67 C.J. 
Page Note Sec 
483-60 268 
483-61 268 
483-62 268 
483-64 271 
485-65 271 
485-66 271 
485-68 272 
485-69 272 
485-71 291 
486-72 291 
486-73 292 
487-74 293 
488-75 293 
488-76 294 
488-77 295 
488-78 295 
488-79 295 
489-82 179 
530-36 oT 
531-37 37 
531-38 37 
531-39 37 
531-40 37 
531-41 37 
531-42 37 
531-43 37 
Inj. § 530 
532-44 38 - 
532-45 38 
532-46 38 
532-47 39 
532-48 39 
532-49 40 
532-50 40 
532-51 40 
532-52 41 
533-53 Plead. § 1187 
533-54 39 
533-55 39 
533-56 39 
533-57 43 
533-58 43 
533-59 43 
533-60 43 
534-61 3 
534-62 45 
534-63 45 
534-64 45 
534-65 47 
534-66 7 
534-67 47 
534-69 48 
534-70 49 
535-71 10, 50 
535-72 50 
535-73 51 
535-74 50 
535-75 50 
535-76 5G 
535-77 50, 51 
585-78 50, 51 
536-79 23 
570-35 22 
570-36 895-408 
570-37 23 
570-38 23 
571-39 23 
571-40 23 
571-41 23 
571-42 23 
571-43 24 
571-45 24 
571-47 25 
572-48 25 
572--49 25 
572-50 26 
572-51 ~ 26 
573-52 26, 27 
573-53 26 
573-54 28 
573-55 28 
573-56 28 
574-57 28 
574-58 28 


40 Cyc 67 C.J.) 40 Cye 


Page Note Sec. 
574-59 29 
575-60 30 
576-61 30 
576-62 Logs & Log- 

ging § 152 
576-63 u a 
576-64 a RSE AES 
576-65 se i 


576-66 “ § 126 
576-67 “ § 154 


576-68 32 
577-69 32 
577-70 32 
577-71 32 
577-73 33 
577-74 33 
577-15 60 
578-76 60 
578-77 67 
578-79 60 
578-80 61 
578-81 61 
578-82 61 
578-83 61 
578-84 75 
578-85 61 
578-86 61 
578-87 61 
578-88 79 
579-89 61 
579-90 81 
579-91 62 
579-92 62 
579-93 62 
579-94 135, 
579-95 

579-96 63 
579-97 85 
579-98 88 
579-99 64 
579-1 64 


579- 2 64, 86, 102 


580- 4 91 
850- 5 91 
580- 6 65 
580- 7 65 
580— 8 91 
580- 9 gt 
580-10 65 
580-11 65 
580-12 66 
580-13 65 
580-14 67 
580-15 67 
580-16 67 
580-17 67 
581-18 67 
581-19 67 
581-21 67 
581-22 104 
581-24 69 
581-26 72 
581-27 74 
581-28 74 
581-29 81 
581-30 81 
582-32 71 
582-33 71 
582-34 78 
582-36 77 
582-37 77 
§§2-39 79 
582-40 79 
583-41 79 
583-42 79 
583-43 80 
583-44 80 
583-45 80 
583-46 80 
583-47 80 
683-48 80 
584-49 75 
584-50 75 
584-51 81 
584-52 82 
584-53 82 
584-54 95 
584-55 103 
584-56 83 
584-57 83 
584-58 83 
584-59 83 
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Page Note 
584-60 
585-61 
585-62 
585-63 
585-64 
585-65 
585-66 
585-67 
585-68 
585-69 
585-70 
585-71 
585-72 
585-73 
586-74 
586-75 
586-76 
586-77 
586-78 
586-79 
586-80 
587-81 
587-82 
587-83 
587-84 
587-85 
587-86 
587-87 
587-88 
588-89 
588-90 
588-91 
588-92 
588-93 
588-94 
588-95 
588-96 
588-97 
588-98 
589-99 
589- 1 
589- 2 
589- 3 
589- 4 
589- 5 
589- 6 
590- 7 
590- 8 
§90- 9 
591-10 
591-11 
591-14 
591-15 
591-16 
592-17 
592-18 
592-19 
592-20 
592-21 
593-22 
593-23 
593-24 
593-25 
593-26 
594-27 
594-28 
594-29 
594-30 
594-31 
594-32 
594-33 
594-34 
595-36 
595-37 
595-38 
595-39 
595-40 


86, 


aS 
67 C.J. 


Sec. 


WATERS—Continued 
40 Cye 67 C.J.| 40 Cye 67 C.J.) 40 Cye 
Page Note Sec. |Page Note Sec. [Page Note 
597-57 124 609-57 Mun. Corp. 618-50 
598-58 124 §§ 1899, 1900 618-51 
598-59 119 609-58 Railroads 618-52 
558-60 129 §§ 451, 1208 618-53 
598-61 130 609-60 174 618-54 
598-62 130 609-61 174 618-55 
598-63 129 609-62 174 618-56 
598-64 132 609-63 175 618-57 
599-65 134 609-64 176 618-58 
599-66 182 610-65 176 619-59 
599-68 133 610-66 176 619-60 
599-69 150 610-87 176 619-61 
599-70 150 610-68 173 619-62 
599-71 133 610-69 173 619-63 
599-72 133 610-70 177 619-64 
599-73 133 610-71 216 619-65 
599-74 150 611-72 177 619-65 
599-75. 183 611-73 177 619-67 
600-76 133 611-74 177 619-68 
600-77 150 611-75 194 620-69 
600-78 133 611-76 194 620-70 
600-79 134 611-77 177 620-71 
600-80 135 611-78 LG 620-72 
600-81 135 611-79 177 620-73 
600-82 S135 611-80 177 621-74 
600-83 135 611-81 178 621-75 
600-84 140 611-82 178 621-76 
600-85 140 611-83 178, 195 621-77 
601-86 140 611-84 179 621-78 
601-87 138 611-85 180 621-79 
601-90 141 612-86 181 621-80 
601-91 148 612-87 181 621-81 
601-92 144 612-88 180 621-82 
601-93 160 612-89 182 621-83 
601-94 160 612-90 182 621-84 
601-95 160 612-91 182 621-85. 
601-96 160 612-92 182 622-86 
601-97 160 612-93 183 622-87 
601-98 160 612-94 183 622-88 
602-99 160 612-95. 184 622-89 
602- 1 160 612-96 184 622-90 
602- 2 160 612-97 184 623-91 
602- 3 160 612-98 182 623-92 
602- 4 160 612-99 184 623-93 
602- 5 160 612-1 184 623-94 
602- 6 160 612- 2 184 623-95 
602- 7 160 613- 3 185, 186 623-96 
602- 8 146 613- 4 186 623-97 
602- 9 146 613- 5 186 623-98 
603-10 146 613- 6 186 623-99 
603-11 154 613- 7 186 623- 1 
603-12 147 613- 8 186 623- 2 
603-13 148 613- 9 186 623- 3 
603-14 155 613-10 185 623- 4 
603-15 153 6138-11 186 623- 5 
603-16 158 613-12 186 624- 6 
603-17 158 613-14 189 624- 7 
603-18 161 613-15 189 624- 8 
603-19 161 614-16 189 624- 9 
604-22 12 614-17 189 624-10 
604-23 163 614-18 189 624-11 
604-24 173 614-19: 189, 190 624-12 
604-25 163 614-20 188 624-13 
605-26 163 614-21 209 625-14 
605-27 163 614-22 214 625-15 
605-28 171 614-23 214 625-16 
605-29 171 614-24 214 625-17 
605-30, 171 614-25 1132 625-18 
605-31 171 615-26 1132 625-19 
605-82 171 615-27 1132 625-20 
606-33 1123 615-28 217 625-21 
606-35 163 615-29 217 625-22 
606-36 164 615-30 216 625-23 
606-37 165 615-31 218 626-24 
606-38 166 615-32 213 626-25 
607-40 168 615-33 191 626-26 
607-41 168 616-34 196 626-27 
607-42 168 616-35. 173 626-28 
607-43 168 616-36 192 627-29 
607-44 168 616-37 192 627-30 
607-45 168 616-38 194 627-31 
607-46 170 616-39 194 628-32 
607-47 169 616-40 194 628-33 
608-48 395 616-41 194 628-34 
608-49 397, 398 616-42 195 628-35 
608-50 400 616-43 191 628-36 
608-51 403 616-44 192 628-37 
608-52 163, 172 617-45 192 628-38 
609-53 172 617-46 192 628-39 
609-54 172 617-47 192 629-40 
609-55 172 617-48 197 629-41 
609-56 174 617-49 197 629-42 


(IS 
67 C.J. 
Sec. 
198 
198 
198 
198 
199 
199 
199 
201 
205 
210 
210 
210° 
210 
211 
209 
209 


229, 238 


230, 232 
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40 Cyc 67 C.J. 
Page Note Sec. 
629-43 259 
629-44 259 
629-45 259 
630-46 257, 259, 260 
630-47 255, 259, 260 
630-48 260 
631-49 260 
631-50 256, 260 
631-51 260 
631-52 1119, 1129 
631-53 260 
631-54 261 
631-55 261 
632-56 262 
632-57 262 
632-58 262 
632-59 262, 263 
632-60 262 
632-62 266 
632-63 267 
632-64 273 
632-65 273 
632-66 273 
632-67 263 
633-68 263 
634-69 263 
634-70 248, 266 
634-71 256, 266 
634-72 272 
634-73 272 
634-74 272 
634-75 274 
635-76 274 
635-77 275 
635-78 275 
635-79 275 
635-80 278 
635-81 278 
636-82 278 
636-83 278 
636-84 278 
636-85 283 
636-86 283 
636-87 283 
636-88 283 
636-89 283 
636-90 283 
636-91 280 
637-92 280 
637-93 280 
637-94 280 
637-95 283 
637-96 281 
637-97 281 
637-98 281 
638-99 281 
638- 1 282 
638- 2 282 
638- 3 282 
638- 4 282 
638- 5 284 
639- 6 284 
639- 7 284. 
639- 8 284 
639- 9 284 
639-10 286 
639-11 "286 
640-12 286 
460-13 286 
640-14 286 
640-15 286 
640-16 287 
641-17 288 
641-18 288 
642-19 289 
643-20 291 
643-21 289 
643-22 292 
643-23 292 
643-25 295 
644-26 295 
644-27 294 
645-28 296 
645-29 297 
645-30 298 
645-31 298 
646-32 299 
646-33 299, 
646-34 299 
647-35 299 
647-36 299 
647-37 299 
647-38 300 


XXX 


40 Cye 
Page Note 
648-39 
648-40 
649-41 
649-42 
649-43 
649-44 
649-45 
650-46 
650-47 
650-48 
650-49 
650-50 
650-51 
651-52 
651-53 
651-54 
651-55 
651-56 
651-57 
651-58 
651-59 
651-60 
651-62 
652-63 
652-64 
652-65 
652-66 
652-67 
652-68 
652-69 
652-70 
652-71 
653-72 
653-73 
653-74 
653-75. 
653-76 
653-17 
653-78 
6538-79 
653-80 
654-81 
654-82 


654-83 


654-84 


654-85 
654-86 
654-87 
654-88 
654-89 
654-90 
654-91 
654-92 
655-93 
655+94 
655-95 
655-96 
655-97 
655-98 
655-99 
655- 1 
656-2 
656- 3 
656- 4 
656- 6 
656- 7 
657- 8 
657- 9 
657-10 
657-11 
657-12 
657-13 
657-14 
657-15 
657-16 
658-19 
658-20 
658-21 
658-22 
658-23 
658-24 
659-25 
659-26 
659-27 
659-28 
659-29 
659-30 


aa) 
67 CU. 


Sec. 
301 
302 
302 
303 
306 
307 
307 
307 
307 
308 
30E 
308 
311 
311 
311 
311 
31 
311 
311 
313 
313 
313 
313 
313 
313 
313 
313 
312 
312 
312 
312 
312 
312 
312 
315 
315 
315 
317 
317 
317 
318 
318 
318 
Bvid. §§ 
89-162 
318 
Evid. §$§ 
89-162 
319 
Evid. §§ 
1730-1806 
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Page Note Sec. | Pare Note Sec. |Page Note 
695-31 341 671-27 365 681-23 
659-32 341 671-28 365 681-24 
660-33 341 671-29 372 681-25, 
669-34 341 671-30 372 682-26 
660-35 341 671-31 376 682-27 
660-36 341 672-32 376 682-28 
660-37 341 672-33 34-54 682-29 
661-38 33: 672-34 378 682-30 
661-39 338 672-35 378 682-31 
661-40 342 672-36 377 682-32 
661-41 342 672-37 381 683-33 
661-42 342 672-38 381 683-34 
661-43 343 672-39 381 683-35 
661-44 343 672-40 381 683-36 
661-45, 343 672-41 381 683-37 
661-46 343 673-42 383 683-38 
661-47 343 673-43 383 683-39 
668-48 331 673-44 384 683-40 
662-49 331 673-45 379 684-41 
662-50 331 673-46, 379 684-42 
662-651 332 673-47 383 684-43 
662-52 332 673-48 383 684-44 
662-53 334 674-49 383 684-45 
662-54 334 674-50 383 684-46 | 
662-55 333 674-51 383 685-47 
662-56 333 674-52 383 685-48 
663-57 333 674-53 99 685-49 
663-58 335 674-55 34 685-50 
663-59 335 674-56 34 685-51 
663-61 335 675-57 36 685-52 
663-62 335 675-58 37 685-53, 
663-63 345 675-59 35 685-54 
664-64 345 675-60 38 685-55 
655-65 347 675-61 38 685-56 
665-66 347 675-62 44 685-57 
665-67 345 675-63 42 686-58 
665-68 345 675-64 ‘40 686-5 
665-69 846 675-65 41 686-61 
665-70 346 675-66 44 686-62 
665-71 346 676-67 44 686-63 
665-72 350 676-68 44 686-64 
665-74 353 676-69 44 686-65 
665-715 348 676-70 42 686-66 
665-76 348 676-71 42 686-67 
666-77 348 676-72 42 686-68 
666-78 348 676-73 42 687-69 
666-79 348 676-74 42 687-70 
666-80 348 676-75 47 687-71 
666-81 348 676-76 47 687-72 
666-82 348 677-77 47 687-73 
665-83. 353, 677-78 47 687-74 
666-84 350 677-79 47 687-75 
666-85 367 677-80 47 687-76 
666-86 367 677-81 47 687-717 
666-87 367 677-82 47 687-78 
667-88 367 677-83 47 687-79 
667-89 367 677-84 47 687-80 
667-90 368 677-85 47 687-81 
667-91 368 677-86 47 687-82 
667-92 368 6738-87 47 687-83 
667-93 368 678-88 47 688-84 
667-94 368 678-89 47 688-85 
667-95 368 678-90 47 688-86 
667-95 368 678-91 47 688-87 
667-97 368 678-92 48 688-88 
668-98 552: 678-93 48 688-89 
668-99 585 679-94 48 688-90 
668— 1 559 679-95 48 689-91 
668- 2 586, 587 679-96 49 689-92 
668- 3 369 679-97 49 689-93 
668-— 4 369 679-98 49 689-94 
668- 5 369 679-99 49 689-95. 
668— 6 369 679- 1 49 689-96 
668- 7 369 679- 2 49 689-97 
668- 8 369 679- 3 49 685-98 
668- 9 369 679- 4 50 689-99 
668-10 369 679- 5 50 
669-11 370 680- 6 53 
669-12 370 680- 7 53 690- 1 
669-13 370 680- 8 53 
669-14 368, 370 680- 9 53 
669-15 370 680-10 53 691- 2 
670-16 871 680-11 53 691- 3 
670-17 871 680-12 53 691- 4 
670-18 3874 680-13 54 691- 5 
670-19 373 680-14 54 692- 6 
670-20 371 681-15 54 692- 7 
670-21 371 681-16 54 692- 8 
670-22 371 681-17 54 692- 9 
671-23 371 681-18 54 692-10 
671-24 371 681-19 54 692-11 
671-25 371 681-20 54 692-12 
671-26 365 681-22 55 692-18 


=e 
67 C.J. 
Sec. 
55 


69, 81 


16, 78 


Evidence 
§§ 89-162 
90 

Bvid. §§ 
1730-1806 


40 Cyc 
Page Note 
692-14 
692-15 
693-16 
693-17 
693-18 
693-19 
693-20 
693-21 
693-22 
693-23 
693-24 
694-25 
694-26 
694-27 
694-28 
694-29 
694-30 
694-31 
694-32 
694-33 
694-34 
694-35 
694-26 
694-37 
695-38 
695-39 
696-40 
696-41 
696-42 
696-43 
697-44 
697-45 
697-46 
. 697-48 
697-49 
697-51 
697-52 
698-53 
698-54 
698-55 
698-56 
698-59 
698-60 
699-61 
699-62 
699-63 
699-64 
699-65 
699-67 
699-69 
700-70 
700-71 
700-72 
700-73 
700-74 
700-75 
700-76 
700-77 
700-78 
700-79 
701-80 
701-81 
701-82 
701-83 
702-84 
702-85 
702-86 
702-87 
702-88 
702-89 
703-90 
703-91 
7038-92 
703-93 
703-94 
703-95 
703-98 
703-99 
704-7 
704- 8 
704- 9 
704-10 
704-11 
704-12 
705-13 
705-14 
705-15 
705-16 
705-17 
705-18 
705-19 
706-20 
706-21 
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46 Cye 67 C.J. 
Page Note Sec. 
706-22 416 
705-24 416 
706-25 416 
706-26 416 
706-27 416 
706-28 416 
706-29 416 
706-30 417 
76-31 417 
706-32 417 
706-33 419 
707-34 Pub. Lands 
§ 502 
707-35 419 
708-36 418 
709-37 - 419 
709-38 418 
709-39 420 
709-40 420 
709-42 422 
709-43 422 
710-44 422 
710-45 421 
710-46 423 
710-47 423 
710-48 423 
710-49 416 
710-50 416 
710-51 424 
710-52 424 
710-53 424 
710-54 424 
710-55 424 
710-56 424 
‘711-57 424 
71-58 424 
711-59: 424 
711-60 425 
711-61 425 
711-63 427 
712-64 427 
712-66 427 
712-67 426 
712-68 426 
712-69 421 
713-72 428, 433 
713-73 424 
713-74 437 
713-75 433 
714-76 433 

714-77 433 - 
714-78 434 
714-79 443 
714-80 443 
714-81 439 
714-82 433 
714-83 437 
714-84 452 
714-85 447 
715-86 448 
715-88 448 
715-89 448, 449 
715-90 448, 449 
715-91 "448 
716-94 448 
716-95 457 
717-96 457 
717-97 457 
717-98 457 
717-99 438 
TW17- 1 438 
T17- 2 436 
718- 3 490 
T18- 4 490 
718- 5 490 
7T18- 6 434 
718- 7 437 
71i8- 8 492 
T19- 9 492 
719-10: 493 
719-12 493 
719-13 492 
719-14 493 
719-15 493 
719-16 493 
719-17 492 
720-19 462 
721-20 462 
721-21 463 
721-22 464 
121-23 440 
721-24 440 
722-25 440 


ee ee a ee a 


—— eae 


Le 


So 


40 Cye 
Page Note 
722-26 
722-27 
723-28 
723-29 
723-32 
723-33 
723-34 
723-35. 
723-36 
724-37 
724-38 
724-41 
724-42 
725-43 
725-44 
725-45 
725-49 
725-50 
726-51 
726-52 
726-53 
726-54 
726-55 
726-56 
726-57 
726-58 
726-59 
726-60 
727-61 
727-62 
727-63 
727-64 
727-65 
727-66 
728-67 
728-68 
728-69 
728-70 
728-71 
728-72 
728-73 
728-74 
728-75 
728-76 
729-717 
729-18 
729-719 
729-80 
729-81 
729-82 
730-83 
730-84 
730-85 
730-86 
730-87 
730-88 
730-89 
730-90 
730-91 
730-92 
730-93 
730-94 
730-95 \ 
730-96 
731-97 
731-98 
731-99 
731- 1 
731-2 
731- 3 
731- 4 
731- 5 
 '731- 6 
731- T 
731- 8 
731- 9 
731-10 
731-11 
732-12 
732-13 
732-14 
732-15 
732-16 
732-17 
752-18 
732-19 
733-20 
733-21 
733-22 
733-23 
733-24 
733-25 
733-26 


G1 oa| 
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46 Cye 67 C.J. 
Page Note Sec. 
733-27 526 
733-28 526 
734-29 525 
734-33 533 
734-34 534 
734-35 534 
734-36 534. 
734-37 534 
734-88 534 
734-39 534 
735-40 532 
735-41 532 
735-42 536 
735-43 536 
736-46 536 
736-48 537 
736-50 3 
736-51 538 
736-52 535 
736-53 535 
736-54 536 
737-65 535 
737-56 536 
737-57 540 
737-58 532 
737-59 545 
737-60 542 
737-41 541 
737-62 548 
737-63 548 
737-64 548 
737-65 549 
737-66 549 
737-67 549 
738-68 550 
738-69 550 
738-70 508 
738-71 539 
738-72 514 
738-73 514 
738-74 514 
738-15 514 
738-76 513 
738-17 517 
738-78 517 
739-79 518 
739-80 520 
739-81 520 
739-82 520 
739-83, 621 
739-84 525 
739-85 530 
739-86 530 
739-87 539 
739-88 532 
740-89 532 
740-90 546 
740-91 552 
740-92 552 
740-93 552 
740-94 552 
740-95 553 
740-96 552 
740-97 553 
741-98 555 
741-99 555 
741-1 555 
T41- 2 555 
741- 4 555 
741-5 555 
742- 6 244 
742-7 244 
742- 8 551 
742-9 244 
742-10 244 
742-11 244 
742-12 261 
743-17 559 
743-18 559 
743-19 556, 558 
743-20 559 
744-25 559 
744-26 559 
744-30 559 
744-32 559 
744-33 559 
744-34 559 
744-35 559 
744-36 559 
744-37 559 
745-38 559 
745-39 559 
745-40 672 
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745-41 572 759-46 597 771-47 623 7T8E—-50 
745-43 572 759-47 597 771-48 623 785-51 
745-45 570 759-48 597 Ti1-49 623 785-52 
745-46 570 759-49 595 771-50 624 785-53 
745-47 570 759-50 597 772-51 628, 629 785-54 
746-48 570 759-51 597 772-52 628, 629 785-55 
746-49 570 759-52 597 T13-53 629 785-56 
746-50 574 759-53 597 772-54 629 785-57 
746-51 574 759-54 697 772-55 628, 629 785-58 
746-52 575 759-55 597 773-56 629 786-59 
746-53 574 759-56 599 713-57 628 786-60 
746-54 576 759-57 599 773-58 626 786-61 
746-55 576 760-58 600 773-59 ° 631 786-62 
747-56 577 760-59 598 773-60 631 786-63 
747-57 574 760-60 598 773-61 631 786-64 
747-58 575 760-61 586 713-62 631 7871-65 
747-59 575 760-62 586 773-63 623 787-66 
747-60 502 760-63 586 774-66 632 787-67 
747-61 557 760-64 586 Ti4-67 632 787-68 
747-62 557 760-65 586 774-68 632 787-69 
748-63 557 760-66 600 774-69 632 787-70 
748-64 557 760-67 588 774-70 638-650 787-71 
748-65 557 760-68 588 T7471 655 787-72 
748-67 558 760-69 590 775-72 657 788-73 
748-68 558, 575 761-70 588 T15-73 657 788-74 
TAS-69 558 761-71 589: 715-74 657 788-15 
748-70 557 761-72 589 115-75 657 788-76 
748-71 559 761-73 591 715-17 753 789-17 
748-72 559 761-74 591 T15-19 681 789-78 
748-73 559 761-15 591 775-80 681 789-79 
748-74 559 761-76 591 115-81 658 789-80 
748-15 " 6b9 761-77 591 776-82 658 789-81 
749-76 566, 567, 577 761-78 591 776-83 658 789-82 
749-17 559 761-79 591 776-84 660 789-83 
749-78 571 761-80 591 7716-86. 663 789-85 
749-80 561 762-81 591 T76-87 663 790-86 
748-81 561 762-82 591 7716-88 663 790-87 
749-82 561 762-83 594 777-89 681 790-88 
749-83 561 762-84 1040-1045 717-90 663 790-89 
749-84 561, 576 Canals 777-91 663 790-90 
750-85 561, 576 §§ 13-33 TTi-92 663 790-91 
750-86 561, 576 762-85 Levees & TT7-93 663 791-92 
750-87 561 Flood Con- T1T-94 663 791-95 
750-88 561 trol §§ 2-23 TT(-95 665 791-96 
750-89 562 763-89 592 Ti71-96 665 791-97 
751-90 562 763-90 592 T171-9T 667 791-99 
751-91 562 763-91 592 T77-98 665 791-1 
751-92 562 763-92 592 777-99 665 791-2 
751-93 562 763-93 592 777-1 665 791- 3 
751-94 562 763-95 600 TTi- 2 1141 7T91- 4 
751-95 562 763-96 601 T78— 3 678 792-5 
751-96 562 764-97 600 T78- 4 665 792-6 
751-97 566 764-98 600 T78- 5 665 792-7 
752-98 566 764-99 606 T7& 6 665. 782- 8 
To2- 1 566 764— 1 607 T18— T 662 793- 9 
752-2 563 764- 3 609 778- 8 662 

7T53- 6 567 764- 4 601 778-9 662 793-10 
753- 7 567 764— 5 602 779-10 662 7938-11 
753- 8 578 764 6 611 779-11 662 793-12 
753-10 573 765- 7 611 T79-12 674 793-13 
753-11 573 765- 8 611 79-13 74 793-14 
754-12 573 765- 9 612 779-14 676 794-16 
754-13 593 765-10 612 7719-15 676 794-17 
754-14 79 766-11 613 779-16 677 794-18 
755-15 579 766-12 613 TI9AT 677 794-19 
755-16 579 766-13 613 779-18 664 794-20 
755-17 579 766-14 613 780-19 664 794-21 
755-19 579 Mun. Corp. 780-20 664 794-22 
755-20 579 § 598 780-21 666 794-23 
[55-21 579 167-23 617 780-22 666 795-24 
755-22 593 768-24 617 781-23 666 795-25 
155-23 580 768-25 617 781-24 659 795-26 
156-24 580 768-25 618 781-25 659 795-27 
756-25 581 768-27 617 781-26 659, 667 796-28 
756-26 582 768-28 619 781-27 659 796-29 
756-27 582 768-29 619 782-28 678 796-30 
T5T-28 582 768-30 613 782-29 659 796-31 
757-29 582 Mun. Corp. 782-30 667 796-32 
757-30 582 § 598 782-31 667 796-34 
757-31 583 769-31 620 782-32 667 796-35 
757-32 583 769-32 620 782-33 667 796-36 
757-33 583 769-35 620 782-35 678 797-37 
757-84 584 770-36 620 782-36 668 797-38" 
758-35 584 770-37 620, 624 783-37 668 797-40 
758-36 584 770-38 662 783-38 668 T9T-AL 
T58-3T 584 770-39 662 783-39 668 797-42 
758-38 584 770-40 662 783-40 668 797-43 
758-39 584 770-41 662 783-41 668 797-44 
T5840 584 771-42 622 783-44 680 798-45 
T5841 585 771-43 623 783-45 680 798-54 
758-42 585 771-44 623 784-46 702 799-55 
758-44 585 T7145 623 784-48 667 799-56 
759-45 595 711-46 623 784-49 682 799-57 
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799-58 803 
800-59 803 
800-60 805 
800-61 808 
800-62 793 
801-63 786 
801-64 796, 808, 809 
801-65 796, 808, 809 
801-66 796, 808, 809 
801-67 809 
801-68 808 
801-69 808 
801-70 808 
802-73 811 
802-74 811 
802-75 811 
802-76 811 
802-77 811 
802-78 811 
802-79 817 
802-80 817 
803-81 817 
803-82 817 
803-83 817 
803-84 817 
» 803-85 799 
803-86 793 
803-87 811 
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VENUE 
By ALEXANDER O. CoRSTVET 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 10] 
ANALYSIS 


I. DEFINITIONS AND DISTINCTIONS [sub-analysis p 1] 
II. ORIGIN AND DEVELOPMENT [sub-analysis p 1] 
Ill. CONSTITUTIONAL AND STATUTORY REQUIREMENTS [sub-analysis p 2] 
IV. CONTRACTS AS TO VENUE [sub-analysis p 2] 
V. NATURE OR SUBJECT OF ACTION AS FIXING VENUE [sub-analysis p 2] 


VI. PLACE WHERE CAUSE OF ACTION ARISES OR ACCRUES AS FIXING VENUE [sub- 
analysis p 5] 


VII. RESIDENCE OR DOMICILE OF PARTY AS FIXING VENUE [sub-analysis p 5] 


VIII. CHANGE OF VENUE [sub-analysis p 7] 


SUB-ANALYSIS 
I. DEFINITIONS AND DISTINCTIONS [§ 1] p 1l 


II. ORIGIN AND DEVELOPMENT [§§ 2-24] p 12 
A. The Original Venue; The Fact-Venue [§§ 2-6] p 12 
1. Relation to Trial by Jury [§ 2] p 12 
2. Distinguished from Place of Trial [§ 3] p12 
3. Dependent on the Issue [§ 4] p 12 
4. Not an Action-Venue [W 5] p 13 
5. Restricted to Local Facts [§ 6] p 13 
B. The Later Venue; The Action-Venue [§§ 7-16] p 13 
1. Origin [§ 7] p 13 
2. Use of the Fact-Venue [§§ 8-10] p13 
a. Reason for Two Venues in One Action [§ 8] p 13 
b. Subordination of Fact-Venue to Action-Venue [§ 9] p14 
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ec. Continuance of the Device of the Two Venues [§ 10] p 15 
3. Distinction between Local ana Transitory Causes [§§ 11-16] p 15 
a. Origin of the Distinction [§ 11] p 15 
b. Test of Distinction [§ 12] p 16 
ce. Range of Application [§§ 13-16] p 16 
(1) In General [§ 13] p 16 
(2) Actions with a Local Object [§ 14] p 17 
(3) Actions with a Local Source [§ 15] p 17 
(4) Use of a Fictitious Name [§ 16] p 18 
C. The Modern Law of Venue in General [§§ 17-24] p 19 
1. Leading Characteristics [§§ 17-19] p19 
a. In General [§ 17] p 19 
b. Action-Venue Only [§ 18] p19 
ce. Tendency to Personal Rather than Territorial Tests [§ 19] p19 
2. Range of Application [§§ 20-23] p19 4 
a. In General [§ 20] p 19 
b. Actions for Legal Relief [§ 21] p19 
e. Suits for Equitable Relief [§ 22] p 20 


d. Special Proceedings [§ 23] p 20 
3. Distinction between Interstate Venue and Municipal Venue [§ 24] p 21 


III. CONSTITUTIONAL AND STATUTORY REQUIREMENTS [§ 25] p 21 


IV. CONTRACTS AS TO VENUE [§ 26] p 23 


V. NATURE OR SUBJECT OF ACTION AS FIXING VENUE [§§ 27-151] p 24 
A. In General [§ 27] p 24 
B. Transitory or Local Actions Generally [§§ 28-29] p 24 
1. General Rule as to Venue [§ 28] p 24 
2. General Tests as to Character [§ 29] p 25 
C. Actions on Contracts [$$ 30-54] p 27 
1. In General [§§ 30-52] p 27 
a. Transitory Character [§ 30] p 27 
b. Place Where Cause of Action Arises or Accrues [§ 31] p 28 
e. Place of Making [§ 32] p 30 
d. Place of Performance or of Payment as Controlling [§§ 33-52] p 30 
(1) In General [§ 33] p 30 
(2) Contracts within Rule [§§ 34-40] p 31 
(a) In General [§ 34] p 31 
(b) Implied Contracts [§ 35] p 32 
(c) Necessity of Writing [§§ 36-37] p 32 
aa. In General [§ 36] p 32 
bb. What Constitutes Written Contract [§ 37] p 32 
(d) Designation of Place of Performance or Payment [§§ 38-39] p 33 
aa. In General [§ 38] p 33 
bb. When and by Whom Place Must Be Designated [§ 39] p 34 
(e) Additions and Modifications [§ 40] p 34 
(3) Particular Contracts [§§ 41-52] p 34 
(a) Agents’ and Brokers’ Contracts [§ 41] p 34 
(b) Bills, Notes, and Certificates of Deposit [§§ 42-44] p 35 
aa. In General [§ 42] p 35 
bb. Validity of Obligation [§ 43] p 36 
cc. Notes Secured by Mortgage or Other Lien [§ 44] p 36 
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(c) Employment Contracts [§ 45] p 36 
(d) Hachange Contracts [§ 46] p 37 
(e) Indemnity, Suretyship, and Guaranty [§ 47] p 37 
(£) Leases [§ 48] p 38 
(g) Construction Contracts and Bonds [§ 49] p 38 
(h) Sales Contracts [§§ 50-52] p 39 
aa. In General [§ 50] p 39 
bb. Place of Payment [§ 51] p 40 
ee. Delivery or Other Performance [§ 52] p 43 
2. Actions on Official Bonds [§ 53] p 43 
3. Bonds of Contractors for Public Work [§ 54] p 43 
D. Actions in Tort [§§ 55-64] p 44 
1. Transitory Character [§ 55] p 44 
2. Particular Venues Fixed by Statute [§§ 56-64] p 45 
a. Place Where Cause of Action Arises or Accrues Generally [§ 56] p 45 
b. Place Where Tort Committed [§ 57] p 45 
ce. Place Where Injury Occurs [§ 58] p 45 
d. County Where Damages Were Inflicted [§ 59] p 46 
e. County Where Crime, Offense, or Trespass Committed [§§ 60-61] p 46 
_ (1) In General [§ 60] p 46 
(2) Conversion as Trespass [§ 61] p 49 
f. Staiutes Specifically Applicable to Cases of Fraud [§§ 62-63] p 50 
(1) In General [§ 62] p 50 
(2) Acts of Agents [§ 63] p 52 
g. Actions of Trespass and Trespass on the Case [§ 64] p 52 
E. Actions Relating to Real Property [§§ 65-116] p 52 
1. In General [§ 65] p 52 
2. Recovery of Land or of an Estate or Interest Therein [§§ 66-71] p 54 
a. In General [§ 66] p 54 
b. Ejectment [§ 67] p 54 
e. Forcible Eintry and Detainer [§ 68] p 54 
d. Trespass To Try Title [§ 69] p 55 
e. Construction and Enforcement of Lease [§ 70] p 55 
f. Miscellaneous Actions [§ 71] p 55 
3. Enforcement of Liens [§§ 72-79] p 55 
. In General [§ 72] p 55 
. Mortgages [§ 73] p 55 
. Vendors’ and Purchasers’ Liens [§ 74] p 56 
. Mechanics’ and Materialmen’s Liens [§ 75] p 57 
. Attorneys’ Liens [§ 76] p 57 
. Attachment Liens [§ 77] p 57 
. Lien on Wife’s Separate Property [§ 78] p 57 
. Tax Liens [§ 79] p 57 
4. Actions for Injuries to Real Property [§§ 80-94] p 57 
. In General [§ 80] p 57 
. Trespass Generally [§ 81] p 59 
. Damage to Trees, Crops, Grass, Ete. [§ 82] p 59 
Damage to, or Removal of, Building [§ 83] p 59 
. Cutting and Removing Timber [§ 84] p 60 
. Removal of Ore [§ 85] p 60 
. Obstruction or Interference with Easements [§ 86] p 60 
. Obstruction of Watercourse [§ 87] p 60 
. Appropriation or Diversion of Water [§ 88] p 60 
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j. Flowing or Flooding Lands [§ 89] p 60 
k. Pollution of Water [§ 90] p 61 

1. Removal of Oysters [§ 91] p 61 

m. Nuisances [§ 92] p 61 

n. Slander of Title [§ 93] p 61 

0. Miscellaneous Actions [§ 94] p 61 


. Cancellation, Rescission, or Setting Aside of Contracts, Conveyances, or Encumbrances 


[§§ 95-100] p 61 
. Contracts [§ 95] p 61 
. Conveyances Generally [§ 96] p 62 
. Conveyances in Fraud of Creditors [§ 97] p 62 
. Mortgages and Other Liens-or Encumbrances [§ 98] p 63 
. Leases [§ 99] p 64 
. Assignments [§ 100] p 64 
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. Setting Aside Decrees or Judgments [§ 101] p 64 

. Setting Aside Sales in Judicial or Administrative Proceedings [§ 102] p 64 
. Actions for Reconveyance [§ 103] p 65 
. Revendication [§ 104] p 65 

. Reformation of Contracts, Conveyances, or Encumbrances [§ 105] p 65 
. Specific Performance [§ 106] p 65 

. Quieting Title [§ 107] p 66 

. Injunctions [§ 108] p 67 

. Establishment and Enforcement of Trusts [§ 109] p 68 


. 


Actions for Purchase Price of Land [§ 110] p 69 


. Actions for Rent or Use and Occupation [§ 111] p 69 

. Actions for Mortgage Debt [§ 112] p 69 

. Actions for Breach of Contract [§ 113] p 70 

. Damages for Breach of Lease or Contract for a Lease [§ 114] p 70 

. Miscellaneous Actions and Proceedings [§ 115] p 70 

. Effect of Division of County or Alteration of Boundary [§ 116] p 71 


F. Actions Relating to,Personal Property [§§ 117-120] p 72 


tte 
2. 
3. 
4. 


In General [§ 117] p 72 

Establishment of Ownership or Recovery of Property [§ 118] p 72 
Subjection to Payment of Debt [§ 119] p 74 

Foreclosure of Liens or Charges [§ 120] p 74 


G. Actions for a Penalty or Forfeiture [§ 121] p 75 
H. Actions against Public Officers and Others for Official Acts [§§ 122-126] p 77 


i 


2. 
3. 
4. 
5. 


In General [§ 122] p 77 

Validity and Operation of Statutes Generally [§ 123] p 77 
Officers and Others to Whom Statutes Apply [§ 124] p 78 
Acts to Which Statutes Apply [§ 125] p 78 

Place Where Cause of Action Arises [§ 126] p 80 


I. Actions by or against Parties in Representative Capacities [§§ 127-129] p 81 


de 
2. 
3. 


Representative as Defendant [§ 127] p 81 
Representative as Plaintiff [§ 128] p 81 
Representative as Substituted Party [§ 129] p 82 


J. Ancillary and Incidental Actions and Proceedings [§ 130] p 82 
K. Cross Actions and Counterclaims [§ 131] p 83 
L. Venue in Different Counties or Districts [§§ 132-138] p 83 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 132] p 83 
b. Contracts [§ 133] p 84 
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e. Torts [§ 134] p 84 
d. Actions Affecting Realty [§§ 135- 137] p 84 
(1) In General [§ 135] p 84 
(2) Land Lying in Different Counties or Districts [§ 136] p 84 
(3) Injuries in One County Caused by Act Committed in Another County [§ 137] 
p 86 
2. Joinder of Causes of Action Suable in Different Counties [§ 138] p 87 
M. Objections or Exceptions [§§ 139-145] p 88 
1. Persons Entitled To Object [§ 139] p 88 
2. Time for Objection [§ 140] p 88 
3. Mode of Objection [§§ 141-144] p 89 
a. In General [§ 141] p 89 
b. Demurrer [§ 142] p 89 
ce. Answer [§ 143] p 90 
d. Motion or Exception [§ 144] p 90 
4. Evidence on Objection or Exception [§ 145] p 90 
N. Consent, Waiver, and Estoppel [§§ 146-151] p 91 
1. Jurisdictional Nature of Requirements as to Venue Generally [§ 146] p 91 
2. Consent [§ 147] p 92 
3. Waiver and Estoppel of Defendant [§§ 148-150] p 92 
a. In General [§ 148] p 92 
b. Appearance and Participation in Proceedings [§ 149] p 93 
ce. Answering to Merits [§ 150] p 94 
4. Waiver by Plaintiff [§ 151] p 94 


VI. PLACE WHERE CAUSE OF ACTION ARISES OR ACCRUES AS FIXING VENUE [§ 152] p 94 


VII. RESIDENCE OR DOMICILE OF PARTY AS FIXING VENUE [§§ 153-218] p95 
A. At Common Law [§ 153] p 95 
B. Under Constitutional and Statutory Provisions [§§ 154-198] p 95 
. In General [§ 154] p 95 
. Where Defendant Resides [§ 155] p 96 
. Where Plaintiff Resides [§ 156] p 98 
. Where Plaintiff and Defendant Reside [§ 157] p 98 
. Where Plaintiff or Defendant Resides [§ 158] p 98 
. Where Defendant Has Place of Business, Office, or Agency [§ 159] p 99 
. Place Wherein Plaintiff Resides or Has Usual Place of Business [§ 160] p 100 
. Where Defendant Is Found [§§ 161-164] p 100 
a. Where Defendant Resides or Is Found [§ 161] p 100 
b. Where Plaintiff Resides and Defendant Is Found [§ 162] p 101 
ce. Where Right of Action Is Made To Follow Person of Defendant [§ 163] p 101 
| d. Where Defendant Is a Transient or without Residence [§ 164] p 101 
9. Defendants Resident in Different Counties or Districts [§§ 165-187] p 101 
| a. In General [§ 165] p 101 
b. Cause of Action and Nature of Liability [§ 166] p 103 
| e. Relief Prayed [§ 167] p 105 
| d. Material, Necessary, or Proper Parties [§§ 168-175] p 106 
| (1) Material and Bona Fide Parties [§ 168] p 106 
(2) Necessary Parties [§ 169] p 107 
(3) Proper Parties [§ 170] p 109 
| (4) Formal or Nominal Parties [§ 171] p 110 
(5) Dismissal or Failure To Recover as to Parties; Removal of Party [§ 172] p 110 
| (6) Death of Party [§ 173] p 111 
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(7) Failure of Resident To Appear [§ 174] p 111 
\ (8) Misjoinder of Parties and Joinder for Purposes of Venue [§ 175] p 111 
e. Actions and Proceedings to Which Rules Are Applicable [§§ 176-179] p 112 
(1) In General [§ 176] p 112: 
(2) Actions Arising Out of Contract [§ 177] p 113 
(3) Actions in Tort [§ 178] p 113 
(4) Suits in Hquity [§ 179] p 114 
f. Particular Classes of Parties to Which Rule Applicable [§§ 180-187] p 114 
(1) Corporations, Stockholders, and Officers [§ 180] p 114 
(2) Municipal Corporations [§ 181] p 115 
(3) Public Officers [§ 182] p 116 
(4) Partners [§ 183] p 116 
(5) Principals and Sureties [§ 184] p 116 
(6) Indemnitors [§ 185] p 117 
(7) Guarantors [§ 186] p 117 
(8) Makers and Indorsers [§ 187] p 117 
10. Actions by or against Nonresidents of State [§§ 188-191] p 118 
a. Actions against Nonresidents [§ 188] p 118 
b. Actions against Residents and Nonresidents [§ 189] p 119 
ce. Actions by Nonresidents against Residents [§ 190] p 119 
d. Actions by Nonresidents against Nonresidents [§ 191] p 120 
11. Assignment or Transfer of Cause of Action [S$ 192-193] p 120 
a. In General [§ 192] p 120 : 
b. Fraudulent or Fictitious Assignment [§ 193] p 121 
12. Subrogation and Contribution [§ 194] p 121 ; 
13. Right To Choose between Counties or Districts, and Election [§§ 195-198] p 121 
a. In General [§ 195] p 121 
b. Party Having More than One Residence [§ 196] p 122 
ce. Residence, Place of Business, or Location in More than One County [§ 197] p 122 
d. Election [§ 198] p 122 : 
C. Domicile or Residence for Purposes of Action [§§ 199-204] p 123 
. In General [§ 199] p 123 
. Time at Which Residence Must Exist [§ 200] p 124 
. Duration of Residence [§ 201] p 125 
. Change of Residence [§ 202] p 125 
. Persons under Disability [§ 203] p 126 
. Governmental Bodies and Officers [§ 204] p 126 
D. Objections or Exceptions [$$ 205-209] p 126 
1. Persons Entitled To Object [§ 205] p 126 
2. Necessity of Objection [§ 206] p 127 
3. Time for Objection [§ 207] p 127 
4. Mode of Objection [§ 208] p 127 
5. Disposition of Cause [§ 209] p 128 
BE. Consent, Waiver, or Estoppel [§§ 210-218] p 128 
1. In General [§ 210] p 128 
2. Consent [§ 211] p 128 
3. Waiver or Estoppel [§§ 212-217] p 129 
a. In General [§ 212] p 129 
b. Appearance [§ 213] p 130 
c. Participation in Proceedings [§§ 214-216] p 131 
(1) In General [§ 214] p 131 
(2) Answer to Merits and Trial [§ 215] p 132 
(3) Cross Action [§ 216] p 131 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 
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d. Estoppel by Other Acts [§ 217] p 132 
4. Waiver by Plaintiff [§ 218] p 132 


VIII. CHANGE OF VENUE [§§ 219-373] p 132 


Hap 


a 


. Definition [§ 219] p 132 

. Foundation and Source of Right [§ 220] p 133 

. Constitutional and Statutory Provisions [§ 221] p 133 

. Power and Authority To Change Venue [§§ 222-224] p 135 


1. Particular Courts [§ 222] p 135 
2. Judges or Court Commissioners [§ 223] p 136 
3. Clerks or Other Administrative Officers [§ 224] p 136 


. Causes in Which Changes May Be Granted [§§ 225-229] p 136 


1. In General [§ 225] p 136 

2. Condemnation Proceedings [§ 226] p 138 

3. Actions by or against Public Corporations and Officers [§ 227] p 138 
4. Guardianship Proceedings [§ 228] p 138 

5. Matters of Probate and Administration of Estates [§ 229] p 138 


- Condition of Cause [§§ 230-232] p 139 


1. In General [§ 230] p 139 
2. Necessity of Issues [§ 231] p 139 
3. Cases Pending on Appeal [§ 232] p 140 


. Persons Who May Apply and Parties on Application [§§ 233-235] p 140 


1. In General [§ 233] p 140: 
2. Number of Parties Required To Apply, and Joinder [§ 234] p 141 
3. Change as to Part of Plaintiffs or Defendants [§ 235] p 142 


. Discretion of Court [§ 236] p 143 
. Successive Applications [§ 237] p 144 
. Stipulations and Agreements [§§ 238-240] p 145 


1. In General [§ 238] p 145 
2. Form and Requisites [§ 239] p 146 
3. Operation and Effect [§ 240] p 146 


. Grounds for Change [§§ 241-266] p 146 


1. In General [§ 241] p 146 
2. Action Not Brought in Proper County [§ 242] p 147 
-3. Alteration of County or District pending Action [§ 243] p 150 
4. Change of Residence of Party [§ 244] p 151 
~ 5. Disqualification or Prejudice of Judge [§§ 245-253] p 151 
a. In General [§ 245] p 151 
b. Particular Grounds [§§ 246-249] p 152 
(1) Interest in Result [§ 246] p 152 
(2) Relation to Parties or Counsel [§ 247] p 152 
(3) Witness in Case [§ 248] p 153 
(4) Former Employment or Consultation as Attorney or Counsel [§ 249] p 153 
e. Showing of Prejudice [§ 250] p 153 
d. Discretion as to Allowance or Denial of Change [§ 251] p 154 
e. Calling in Another Judge [§ 252] p 155 ° 
f. Court to Which Case Transferred [§ 253] p 156 
6. Local Prejudice [§ 254] p 156 
7. Undue Influence of Parties or Attorneys [§ 255] p 158 
8. Convenience of Witnesses [§§ 256-262] p 158 
a. In General [§ 256] p 158 
b. Number or Preponderance of Witnesses [§ 257] p 161 
ce. Character of Witnesses [§§ 258-260] p 161 
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(1) Nonresident Witnesses [§ 258] p 161 
(2) Officers and Employees of Party [§ 259] p 161 
(3) Hapert Witnesses [§ 260] p 162 
d. Competency and Materiality of Testimony [§ 261] p 162 
e. Condition of Calendar in County to Which Removal Sought [§ 262] p 162 
9. Convenience of Parties, Courts, or Attorneys [§ 263] p 163 
10. Promotion of Justice [§ 264] p 163 
Il. Actions on Fraudulent Written Contracts [§ 265] p 164 
12. Miscellaneous Other Grounds [§ 266] p 164 
L. Grounds of Objection to Change [§ 267] p 165 
M. Admissions, Stipulations, or Amendments To Prevent Change [§ 268] p 165 
N...Proceedings [§§ 269-360] p 166 
1. Mode of Effecting Change [§§ 269-276] p 166 
a. In General [§ 269] p 166 
b. Change by Amendment of Pleadings [§§ 270-272] p 167 
(1) In General [§ 270] p 167 
(2) Time of Amendment [§ 271] p 167 
(3) Amendment pending Motion for Change [§ 272] p 167 
e. Demand for Change, and Consent or ae [$§ 273-275] p 167 
(1) In General [§ 273] p 167 
(2) Form of Demand [§ 274] p 168 
(3) Time for Demand [§ 275] p 168 
d. Change on Court's Own Motion [§ 276] p 169 
2. Bond or Deposit for Fees [§ 277] p 169 
3. Jurisdiction of Application [§ 278] p 170 
4. Time for Application or Notice [$$ 279-289] p 171 
a. In General [§ 279] p 171 
b. At First Term [§ 280] p 172 
e. Before Continuance [§ 281] p 172 
d. At or before Time of Answer or Demurrer [§ 282] p 173 
e. Before or after Joinder of Issue [§ 283] p 173 
f 
g 
h 


. After Docketing or Date for Trial [§ 284] p 174 

. During or after Triai or Reference [§ 285] p 174 

. After Verdict or Disagreement of Jury, or Report of Referee [§ 286] p 174 

i. After Judgment or Default [§ 287] p 175 

j. Extension of Time [§ 288] p 175 

k. Excuse for Delay and Showing as to Diligence [§ 289] p 175 

5. Form and Requisites of Application [§§ 290-298] p 176 

a. Form in General [§ 290] p 176 

b. Motion [§ 291] p 176 

c. Petition or Other Written Application [§§ 292-295] p 177 
(1) In General [§ 292] p 177 
(2) Contents [§ 293] p 177 
(3) Statement of Facts or Conclusions [§ 294] p 177 
(4) Verification [§ 295] p 177 

d. Plea of Privilege [§§ 296-298] p 178 
(1) In General [§ 296] p 178 
(2) Contents [§ 297] p 178 
(8) Anticipating Defenses [§ 298] p 178 

6. Notice of Application [§§ 299-303] p 179 
a. Necessity [§ 299] p 179 
b. Persons Entitled to Notice [§ 300] p 179 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ce. Form and Requisites [§ 301] p 180 
d. Time of Notice [§ 302] p 180 
e. Waiver and Presumptions [§ 303] p 180 
7. Affidavits [§§ 304-316] p 181 
a. Necessity [§ 304] p 181 
. Notice of Taking [§ 305] p 181 
. Persons Competent or Required To Make [§ 306] p 181 
. Requisites in General [§ 307] p 182 
. Statement of Cause of Action or Defense and Affidavit of Merits [§ 308] p 182 
. Statement of Grounds [§§ 309-315] p 183 
(1) In General [§ 309] p 183° 
(2) Wrong County [& 310] p 184 
(3) Fair Trial [§ 311] p 184 
(4) Disqualification or Prejudice of Judge [§ 312] p 184 
(5) Undue Influence of Adverse Party [§ 313] p 184 
(6) Local Prejudice [§ 314] p 185 
(7) Convenience of Witnesses [§ 315] p 185 
g. Amendment of Affidavits [§ 316] p 187 
8. Counter Affidavits [§§ 317-323] p 187 
a. In General [§ 317] p 187 
b. Convenience of Witnesses [§ 318] p 188 
ce. Controverting Plea or Affidavit under Texas Practice [§§ Se ae p 188 
(1) In General [§ 319] p 188 
(2) Form and Contents [§ 320] p 189 
(3) Signature and Verification [§ 321] p 191. 
(4) Amendment [§ 322] p 191 
(5) Notice and Service Thereof [§ 323] p 191 
9. Counter Application for Retention of Cause [§ 324] p 191 
10. Effect of Pending Application [§ 325] p 191 
11. Hearing and Determination [§§ 326-339] p 192 
. In General [§ 326] p 192 
. Time for Hearing [§ 327] p 193 
. Notice of Hearing [§ 328] p 194 
. Conduct of Hearing in General [§ 329] p 194 
. Scope of Inquiry [§ 330] p 195 
. Matters Considered [§§ 331-332] p 196 
(1) In General [§ 331] p 196 
(2) Pleadings and Affidavits [§ 332] p 196 
. Questions of Law and Fact [§ 333] p 197 
. Evidence [§§ 334-337] p 197 
(1) Burden of Proof and Presumptions [§ 334] p 197 
(2) Admissibility of Evidence [§ 335] p 199 
(3) Weight and Sufficiency [S§ 336-337] p. 199 
(a) In General [§ 336] p 199 
(b) Plea of Privilege [§ 337] p 201 
Decision [§§ 338-339] p 202 
(1) In General [§ 338] p 202 
(2) Plea of Privilege [§ 339] p 203 
12. Conditions on Granting or Refusing Change [§ 340] p 203 
13. County, District, br Court to Which Change May Be Made [§§ 341-344] p 204 
a. In General [§ 341] p 204 
b. Disqualification or Prejudice of Judge [§ 342] p 205 
e. Local Prejudice [§ 343] p 206 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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d. Convenience of Witnesses [§ 344] p 206 
14. Order Granting or Refusing Change [§§ 345-349] p 206 
a. In General [§ 345] p 206 
b. Form and Contents [§ 346] p 206 
ce. Notice, Entry, and Record [§ 347] p 207 
d. Amendment or Modification of Order [§ 348] p 207 
e. Vacating or Setting Aside Order [§ 349] p 207 
15. Operation and Effect of Grant or Refusal [§§ 350-351] p 208 
‘a. In General [§ 350] p 208 
b. Jurisdiction and Subsequent Proceedings in Same Court [§ 351] p 209 
16. Perfecting Change [§§ 352-355] p 210 . 
a. In General [§ 352] p 210 : 
b. Service of Rule or Order of Change [§ 353] p 210 
ce. Payment of Costs [§ 354] p 210 
d. Transmission of Record or Transcript [§ 355] p 211 
17. Jurisdiction and Subsequent Proceedings in Court to Which Change Made [§§ 356-357] p 
213 
a. In General [§ 356] p 213 
b. Amendment of Pleadings [§ 357] p 215 
18. Remand [§§ 358-360] p 215 
a. In General [§ 358] p 215 
b. Proceedings for Remand [§ 359] p 216 
c. Proceedings after Remand [§ 360] p 216 
O. Second or Subsequent Change [§§ 361-364] p 216 
1. In General [§ 361] p 216 
2. Same or Different Parties [§ 362] p 217 
3. Same or Different Grounds [§ 363] p 217 
4. Grounds Existing at Time of First Change [§ 364] p 218 
P. Objections or Exceptions [§ 365] p 218 
Q. Waiver or Estoppel [§§ 366-369] p 218 
1. Waiver of Right To Change [§ 366] p 218 
2. Waiver of Plea or Objection Made [§ 367] p 220 : 
3. Waiver of Objection to Change [§ 368] p 222 
4. Waiver by Party Obtaining Change [§ 369] p 224 
R. Appeal and Error [§§ 370-373] p 224 ‘ 
1. In General [§ 370] p 224 
2. Review [§ 371] p 225 
3. Disposition of Cause and Subsequent Proceedings [§ 372] p 225 
4. Fees and Costs [§ 373] p 225 
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CROSS REFERENCES 


Admiralty proceedings see Admiralty § 144. Stating or laying venue in:—Continued 

Allegations of place generally see Pleading § 155; In- Certificate of acknowledg dgm 
dictments and Informations §§ 198-208. §§ 161-165. ementogee Acknowieo ea 

Seine Prose cations see Criminal Law §§ 260-339; ecrere tion or complaint see Pleading § 138 : 
and specific titles. ndictment or informatio , 4 

Foreign jury see Juries § 4. : formations § 95. Bj nee MUO eas ae 

Place to which process may issue see Process §§ 25-27. Jurat of affidavit see Affidavits §§ 107, 108. 

Stating or laying venue in: Venue peculiar to particular actions or proceedings and 


Affidavit see Affidavits §§ 62-65, 126. prosecutions for particular offe j i 
Bail bond in criminal prosecution see Bail § 241. relating thereto. - mses) Soe Spec a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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I. DEFINITIONS AND DISTINCTIONS ‘ 


{§ 1] The word “venue,” one of the oldest terms 
of the English law now in use, has stood for many 
different aspects of a technical doctrine.1 
shows in the reports a number of kindred but dis- 
tinct meanings which cannot be brought within the 
scope of any one definition,? but, as a term of mod- 
ern law, its prevailing meaning is the place of. trial 
for an action;? the geographical division in which 
an action or special proceeding is brought for tri- 
al,* although such a description omits the leading 
_ characteristic of the older “venue” as the place 

whence the jurors are to come for the trial of 
causes.© The general notion of geographical location 
is, however, fundamental, a question of venue not, as 
a rule, being a question of choice between courts in 


the same geographical division.® 
Different historical meanings. 


1. See Ilderton v. Ilderton, 2 H. 
Bl. 145, 161, 126 Reprint 476 (where, 
in 1793, Eyre, C. J., said: “Our books 
are full of cases on the subject of 
venues and the doctrine is very nice 
and curious’’). 

2. See cases infra notes 7-13. 

3. State ex rel. McAllister v. Slate, 
214 S.W. 85, 87, 278 Mo. 570, 8 A.L.R. 
126. 

/“Wenue is merely the place fixed for 
a trial.’ Blanchard v. Twin City 
Market Co., 160 S.E. 310, 311, 157 Va. 
13. 


fa] Synonymous with place of 
‘trial——See Hinchman vy. Butler, 7 
How.Pr. (N.Y.) 462, 463; Weathersbee 
v. Weathersbee, 62 S.E. 839, 82 S.C. 4 
(holding that the words “place of 
trial” are used as synonymous with 
“venue” in Code Civ. Proc. tit 4). 

{b] Place where process may he 
served is not determinative of venue. 
Cohen & Cohen v. Berguet Commer- 
cial Co., Ltd., 34 Philippine 526. ~ 

c] “he word does not mean the 
judge or the court before whom an 
accused is put upon his deliverance, 
but it means the place at which he is 
to be tried.” State ex rel. McAllister 
v. Slate, 214 S.W. 85, 278 Mo. 570, 577, 
8 A.L.R. 126. 

4 See cases infra this note. 


[a] “Venue signifies geographical 
division where a cause shall be tried.” 
Loftus v. Pennsylvania R. Co., 140 
N.E. 94, 96, 107 Ohio St. 352. 

{b] County.—‘“In legal phraseolo- 
gy venue means the county where a 
eause is to be tried.” Sullivan v. 
Hall, 48 N.W. 646, 647, 86 Mich. 7, 13 
L.R.A. 556. 

[c] County or district.—"'The 
venue of a case is the county or dis- 
trict in which an action is brought 
for trial, and which is to furnish the 

panel of jurors.” Armstrong v. Em- 
met, 41 S.W. 87, 16 Tex.Civ.App. 242. 


5. State ex rel. McAllister v. Slate, 
214 S.W. 85, 87, 278 Mo. 570, 8 A.L.R. 
126 (where the court said: “From 
meaning the place from which the 
jurors came, in course of time it [ven- 
ue] came to mean the place to which 
the jurors came, that is, the place of 
trial’). See Hunt v. Town of Pown- 
al, 9 Vt. 411, 417 (“It is well known it 
[venue] had reference to the selec- 
tion of the jury from. the vicinity of 
the transaction or the residence of 
the parties’’). 

[a] Definitions embodying charac- 


Originally, as a 
term of English law, “venue” signified the narrow 
neighborhood from which the jurors, as witnesses of 


Tt still 


the seven parts 


teristic.—(1) “The county or juris- 
diction in which the acts are alleged 
to have occurred and from which the 
jury are to come to try the issue.” 
Konold v. Rio Grande Western Ry. 
Cox sie Bw2o6,i1 Orcitalndiod, L5G. 1C2) 
“The county wherein the action is 
brought and the jury are to be ob- 
tained.” State of Nevada v. McKin- 
ney, 5 Nev. 194,198. : 


6. See cases infra this note. 


[a] As between counties or courts. 
—(1) Regularly, in its present usage, 
“venue” means the place of trial 
as between geographical divisions. 
Thus, where a constitutional provi- 
sion had vested the courts, but not 
the legislature, with the power to 
change “‘the venue,’’ and an act of the 
legislature transferred certain pend- 
ing cases from the district court to 
the county court of the same county, 
it was held that this was not a 
“change of venue,” since both courts 
were “in the same venue.’ Arm- 
strong v. Emmet, 41 S.W. 87, 16 Tex. 
Civ.App. 242. And see Hutts v. 
Hutts, 62 Ind. 240, 247 (where Howk, 
Cc. J., remarked: “The phrase 
‘change of venue,’ ex vi termini, im- 
ports a change of county in its ordi- 
nary legal acceptation’”’). (2) Occa- 
sionally, however, the term has been 
used to signify the place of trial as 
between different courts in the same 
county or district. See Felts v. Del- 
rei tae ete., R. Co., 45 A. 493, 195 Pa. 


7 Hunt v. Pownal, 9 Vt. 411; 10 


Bacon Abr. 364, 

[a] Wenue or visne.—(1) Etymo- 
logically venue is from the Latin 
venire, td come; its meaning, how- 
ever, has been confused with the old 
French term visne, from the Latin 
vicinia, a neighborhood. Both “vis- 
ne’ and ‘‘venue” were in use as law 
terms until a recent period, and for 
the most part interchangeably. See 
Bacon Abr. (2) Properly ‘“visne’” 
suggests the idea of ‘“‘place;” ‘‘ven- 
ue” the act of “coming.” Or if the 
idea of a locality is involved in both, 
“visne” is the place where, “venue’’ 
is the place whence. The terms were 
so used for centuries. ‘The writ to 
cause the twenty-four to come,” runs 
the record of a case in 1325, ‘was of 
the visne of London and not of the 
visne of Friday Street.” Burrill L. 
D. p 579. (3) Three centuries and a 
half later the “‘venue”’ is described as 
from a certain place, the reference 
being to the body of jurors Summoned 
to\try the issue. Craft v. Boite, 1 


the fact in issue, its recognitors, must come for the 
trial of an action in the king’s court.7 
appears also in various derivative senses, as meaning 
sometimes the jury itself;® sometimes the particular 
place which, under the common-law rules of plead- 
ing, was assigned by the declaration to every affirm- 
ative traversable fact; 
which, under the English practice, the nisi prius tri- 
al was to be held;1® sometimes the county in the 
clerk’s office of which the proceedings in an action, 
prior to its trial, 


But the term 


sometimes the county in 


are conducted;!1 sometimes one of 
of a common-law declaration, the 


part, namely, which designated a particular county 
for the trial of the cause;!2 sometimes, as common- 
ly now, the place of trial generally.13 

“Jurisdiction” 
distinction between “jurisdiction” and “venue” has 
been said to be plainly establishedt® and has fre- 
quently been recognized.® 


and “venue” distinguished.14 The 


Jurisdiction connotes 


Saund. 241, 246b, 85 Reprint 276. 

8. Craft v. Boite, supra. 

[a] Thus venue was awarded to be 
“from” Westminster in Middlesex. 
Craft v. Boite, 1 Saund. 241, 85 Re- 
print 276. 

9. See Pleading § 138. 

[a] Place in which fact happened. 
—(1) “The word ‘venue,’ as used in 
statutes and legal exposition, is elas- 
tic and broad enough in meaning to 
include not only the county in which 
an action is brought but the place in 
which a fact hapvened.” Orthwein v. 
Germania Life Ins. Co. of City of New 
York, 170 S.W. 885, 888, 261 Mo. 650. 
(2) Effect of laying venue in pleading 
see Pleading § 138. 

10. Stephen Pleading (Williston 
ed.), p 323. 


11. Barnard v. 
Pr. (N.Y.) 71. 


ee Chitty Pleading (16th Am. ed) 


Wheeler, 3 How. 


p 

13. McKenna v. Fisk, 1 How. (U. 
S.) 241; Bangs v. Selden, 13 How.Pr. 
(N.Y.) 374; Moore v. Gardner, 5 How. 
Pr. (N.Y.) 243. 

14. “Jurisdiction” 
Courts § 18 et seq. 

Jurisdiction of subject matter or 
cause of action see Courts §§ 35-46. 

15. Paige v. Sinclair, 180 N.E. 177, 
237 Mass. 482. 

16. 'U.S.—Standard Stoker Co. v. 
Lower, 46 F.(2d) 678. 

Mass.—Paige v. Sinclair, 130 N.E. 
177, 237 Mass. 482. 

N.C.—Shaffer v. Bank, 160 S.E. 481, 
201 N.C.) 415. 

Tex.—H. H. Watson Co. v. Cobb 
Sones Co., (Commn.App.) 292 S.W. 

Va.—Blanchard v. Twin City Mar- 
ket Co., 160,S.E. 310,311, 157 Valls; 
Southern Sand & Gravel Co. v. Massa- 
133 S.E: 


defined see 


ponax Sand & Gravel Co., 
812, 145 Va. 317. 


Wash.—National Ass’n of Creditors 
v. Brown, 264 P. 1005, 1007, 147 Wash. 


“Venue and jurisdiction are entire- 
ly distinct matters and one does not 
embrace the other.’’ National Ass’n 
of Creditors v. Brown, supra. 


“Jurisdiction may exist to hear and 
determine causes of a certain class 
and yet that jurisdiction may not be 
permitted to attach to certain cases 
by reason of limitations of venue.” 


V2 167 Os 3! 


the power to decide a case on the merits, while 
venue connotes locality, the place where the suit 
should be heard.**? In this connection the questions 
which arise when a party seeks to assert in one 
country or state a cause of action which has arisen 
in another are to distinguished from the questions 
concerning the proper place of trial for causes which 
have arisen within the state, the former being ques- 
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tions primarily of jurisdiction’® while the latter have 
to do only with rules of procedure,'® although a stat- 
ute fixing the place of trial may also apply to a for- 
eign cause of action.2° The mere existence of gener- 
al rules of venue, whether in common law or statu- 
tory form, does not, of itself, affect the right of 
the court to hear and determine foreign causes.”+ 


II. ORIGIN AND DEVELOPMENT 


[§ 2] A. The Original Venue; The Fact-Venue 
—1l. Relation to Trial by Jury. As the law of the 
place of trial generally, the modern doctrine of venue 
is not restricted to causes which must go to a jury. 
Modern statutes and decisions have to do also with 
the venue of equitable causes,?* of probate proceed- 
ings,?3 and of special proceedings.?* But the char- 
acteristic feature of the original doctrine of venue 
and the controlling fact in its early development is 
its close connection with trial by jury.?> 


[§ 3] 2. Distinguished from Place of Trial. From 
the causes just indicated there was originally a ma- 


terial distinction between venue and the place of 
trial. The original venue was not necessarily the 
place of trial but the place from which the jurors 
were summoned to attend the trial.2® The latter 
was wherever the king’s court would sit to try the 
cause.?7 


[§ 4] 3. Dependent on the Issue. It was charac- 
teristic of this original venue that it did not at- 
tempt at the outset to settle the place whence the 
jury were to come. This was a question which 
awaited the progress of the pleading and the defini- 


Loftus v. Pennsylvania R. Co., 140 N. 
BH. 94, 96, 107 Ohio St. 352. 


17. Standard Stoker Co. v. Lower 
46 F.(2d) 678; Blanchard v. Twin 
City Market Co., 160 S.E. 310, 311, 157 
Va. 13. 

[a] Distinction stated.—(1) “Ju- 
risdiction implies or imports the pow- 
er of the court, venue the place of 
action.” Shaffer _v. Bank, 160 S.B. 
USI eA SON 20th N.Cy 417.0 (2), “Byegua 
risdiction is meant the inherent pow- 
er to decide a case, while venue desig- 
nated the particular county or city 
in which a court having such jurisdic- 
tion may in the first instance properly 
hear and determine the case.” South- 
ern Sand & Gravel Co. v. Massaponax 
Sand & Gravel Co., 133 S.E. 812, 813, 
145 Va. 317. (38) “Jurisdiction is a 
term of comprehensive import. It 
concerns and defines the power of 
judicatories and courts. It embraces 
every kind of judicial action touch- 
ing the subject of the action, suit, pe- 
tition, complaint, indictment or other 
proceeding. It includes power to in- 
quire into facts, to apply the law, to 
make decision and to declare judg- 
ments) «2 .\.1, wenue inj its modern 
and municipal sense relates to and 
defines the particular county or ter- 
ritorial area within the state or dis- 
trict in which the cause of prosecu- 
tion must be brought or tried. It 
commonly has to do with geographical 
subdivisions, relates to practice or 
procedure, may be waived, and does 
not refer to jurisdiction at all.” 
Paige v. Sinclair, 130 N.E. 177, 178, 
237 Mass. 482. 

18. British South Africa Co. v. 
Companhia de Mocambique, [1893] 
A. C. 602 [aff [1892] 2 @.B. 358]. 

_ vJurisdiction as to transitory actions 
see Courts § 37. 

Jurisdiction of actions under laws 
of another state or country see Courts 
§§ 74-76. 

19. Cal.—Security. L. & T. Co. v. 
Kauffman, 41 P. 467, 108 Cal. 214, 222. 

Ky.—Gillen v. Illinois Cent. R. Co., 
125 S.W. 1047, 137 Ky. 375. 

Philippine.—Manila R. Co. v. Atty.- 
Gen., 20 Philippine 523. 

Porto Rico.—Hernaiz v. Vivas, 20 
Porto Rico 99, 107 [cit Cyc]. 


Wash.—State v. Superior Court of 
Reeve County, 176 P. 352, 104 Wash. 


Eng.—British South Africa Co. v. 
Companhia de Mocambique, [1893] 
A.C. 602. 

20. Companhia de Mocambique v. 
British South Africa Co., [1892] 2 
QB. 358. 


21. Gillen v. Illinois Cent. R. Co., 
125 S.W. 1047, 1387 Ky. 375; Mittle v. 
Chicago, ete., R. Co., 67 N.W. 846, 65 
Soa 48, 60 Am.S.R. 421, 33 L.R.A. 

Oe 

[a] Venue subordinate to jurisdic- 
tion.—“‘That the municipal rules of 
procedure are not to be considered 
until the question of jurisdiction is 
determined is pointed out by Lord 
Westbury in Cookney v. Anderson, 1 
De G.J.&S. 365, 383, 66 Eng.Ch. 283, 
46 Reprint 146. ‘Any rules which a 
court of justice may make touching 
its procedure must, of course, be tak- 
en as intended to apply only to such 
jurisdiction and authority as it has 
the right to exercise.’ That the Eng- 
lish rules of venue are rules made for 
the purpose of determining in what 
part of England certain causes shall 
be tried by the English Common Law 
Court or Courts cannot be denied. 
They are, therefore, rules for regu- 
lating the procedure of the English 
Court or Courts. They can be applied 
only to the trial of causes which the 
English Courts have jurisdiction to 
try. The question of jurisdiction 
cannot be made to depend on those 
rules. It must be determined by oth- 
er considerations, before those rules 
can have any application.” Compan- 
hia de Mocambique v. British South 
Africa Co., [1892] 2 Q.B. 358, 398. 


22. See infra § 22. 

23. See infra § 23. 

24. See infra § 23. 

25. Haynes v. Woods, 268 S.W. 632, 
151 Tenn. 163 (at common law, the 


right of trial by jury fixed the ven- 
ue in every action in the locality 
where the fact arose, whether in a lo- 
cal or a transitory action); Bigelow 
Hist. Proc. p 8385 (the common name 
to-day for the whole doctrine, the 
law of venue, recalls the time when 
jurors were impaneled not as judges 
of fact on the testimony of others, 


but as themselves witnesses, or re- 
cognitors, of the particular fact in 
issue, Summoned as such from the 
very neighborhood of that fact—its 
vicinetum, or visnetum, in the Latin 
of the time, its visne or venue, in our 
later nomenclature. Fhe writ issued 
to the sheriff required that he take 
twelve men of the visnetum “who best 
know, and are willing to say, the 
truth.” Bracton gives two fcrms: 
“Qui melius sciant et velint veritatem 
dicere”’ (Bracton de Leg. f 316); and 
“Per quos rei veritas melius sciri 
poterit” (Bracton f 309b, f 319b). 
Armed with this writ the _ sheriff 
sought out the designated number of 
free and lawful men of the visne- 
tum, “making diligent enquiry con- 
cerning those who were sufficiently 
acquainted with the facts by personal 
knowledge or by reliable report’). 


26. Hunt v. Pownal, 9 Vt. 411. 


Derivation of term see supra § l 
note 7 [a]. 


27. See 8 Chitty Gen. Pr. p 797 Cit 
might be at Westminster, it might 
be at another place; but it would 
rarely happen that it was at the venue 
of the fact in issue. After Magna 
Charta had fixed the common pleas at 
Westminster, in 1215, and before the 
adoption of nisi prius trials, about 
1285, the place of trial, in fact as in 
theory, was commonly at Westmin- 
ster; and in the theory of the Eng- 
lish practice, although not regularly 
in fact, the place of trial continued 
to be at Westminster, notwithstand- 
ing nisi prius trials in the counties, 
under all the changes in the doctrine 
of venue. Thus the customary form 
of the venire facias directed the sher- 
iff of the county in which the venue 
was laid to cause twelve good and 


lawful men of that county to come 


before the court at Westminster). 


{a] Until nisi prius trials were 
established, a jury trial might mean 
for the jurors a weary journey from 
their vicinetum in some distant coun- 
ty up to London, to try the issue be- 
fore one of the courts at Westmin- 
ster. See 3 Blackstone Comm. p 352 
(where the remarks on the “intolera- 
ble burthen” of compelling ‘jurors, 
to come from Westmoreland, perhaps, 
or Cornwall, to try an action of as- 
sault at Westminster’), 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SS a) 


tion of the issue in fact.?8 A plea in confession and 
avoidance, an affirmative replication, or rejoinder, 
or rebutter, might result in fixing the place from 
which the jurors must be summoned in a county 
which had never been suggested in the previous 
pleading.*® But when the issue in fact was reach- 
ed, at whatever stage of the pleading, the venue was 
then ascertained, definitely and automatically, by 
the traverse of some particular fact, pleaded with 
its own proper venue.*° 


[§ 5] 4. Not an Action-Venue. It followed also 
from the very nature of the original venue that it 
raised no question as to the proper place of trial for 
the action, or any cause of action, as a whole.*+ 


[§ 6] 5. Restricted to Local Facts. An important 
result from the nature of the original doctrine of 
venue was that it restricted the jury trial to merely 
local issues.°? Under this doctrine there could be 
no such thing as a transitory cause of action.** The 
difference between a local and a transitory cause was 
indeed recognized in fact at an early day;** but the 
theory of a place of trial fixed by some fact in the 


28. See Craft v. Boite, 1 Saund. 241, 
246b, 85 Reprint 276. ther case take 
[a] Tlustrations—(1) “In tres-| thing”). (2) A 


VENUE 


presumption of law they can in nei- 
conusance of the 
cause 
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case itself, which was imposed on the law of venue 
by the primitive jury trial, continued in some classes 
of cases long after the reason for it had ceased, and 
it is still of considerable traditional foree.?> 


[§ 7] B. The Later Venue; The Action-Venue 
—l. Origin. As long as the jury remained in effect 
a body of witnesses, or recognitors, of the fact in 
issue,®® the controlling venue was that of the partic- 
ular fact; rather, there was no other venue.** But 
when jurors ceased to be recognitors and became 


judges of fact on the testimony of others, it became 


possible, in many actions at least, to summon the 
jurors from another place than the actual locality 
of the fact in issue.*8 The result was threefold: A 
venue could be given to the action as an entirety; 
this venue could be fixed in advance of the issue; 
the jury trial could be held, so far as the jurors 
were concerned, as well in one place as in another.*? 


[§ 8] 2. Use of the Fact-Venue—a. Reason for 
Two Venues in One Action. The progress of this 
change, however, was slow and halting.*° Long aft- 


integrity of the rule was preserved 
by restricting defendant to one 


which had]|ground of defense. Although this 


pass, the defendant assumed in Lon- 
don to cure the wound of the plain- 
tiff, &c., and applied contrary medi- 
eines in Middlesex, by which the 
plaintiff was impaired. Per Thirn,— 
if they take issue upon the assumpsit, 
visne shall be of London; and if of 
the contrary medicines, then of Mid- 
dlesex.” Bacon Abr. (2) And So if 
P, suing for a stander, alleged that 
D, being in London, had there said 
that P had committed a certain theft 
in Oxford, the venue would depend 
on whether defendant denied uttering 
the words imputed to him or admit- 
ting them, pleaded that plaintiff had 
committed the theft as charged. In 
the former event the action would be 
tried in London; in the latter in Ox- 
ford. See Craft v. Boite, 1 Saund. 
241, 246b, 85 Reprint 276; 3 Reeves 
Hist.Eng.L. p 308. 


> 29. Stephen Pleading (Tyler ed) p 
yale 

[a] For example, if, in an action 
of debt on bond, the declaration al- 
leged the contract to have been made 
at Westminster, in the county of Mid- 
dlesex, and defendant had denied the 
bond, the venue would have been 
from Westminster; but if defendant, 
instead of denying, had pleaded in 
confession and avoidance, as, for in- 
stance, a release at Oxford, in the 
county of Oxford, and issue had been 
taken under the older practice on this, 
the venue, although this place had 
not been mentioned in the declara- 
tion, would have been from Oxford. 
See Stephen Pleading (Tyler ed) p 
270; Perry Commn, lL. Pleading p 326, 


30. See ro age Pleading (Willis- 
ton ed) p 


31. See pivan anise’ supra notes 
27, 28 
32. See Stephen Pleading (Willis- 


ton ed) Ilxxxv. 


[a] A foreign cause of action, 
(1) however transitory in the modern 
view, could not be tried in England, 
for the court could not summon a 
jury from beyond the realm. See 
BDowdale’s Case, 6 Coke 46b, 47, 77 
Reprint 323 (where it is remarked, in 
an effort to hold the court to the older 
doctrine, that “as a jury of one coun- 
ty cannot find a thing which is local 
in another county, so a jury cannot 
find any thing although it be transi- 
tory, done in another realm; for by 


arisen within the realm could be 
tried onlyeby a jury from the locality 
of the particular fact in issue; for 
“a, foreign county was almost as for- 
midable a thing in point of jurisdic- 
tion to try, as a foreign country.” 
See Ilderton v. Ilderton, 2 H.BI. 145, 
161 (per Eyre, C. J.). 


33. .See Nonce vy. Richmond, etc., 
R. Co., 33 EF. 429, 482 (remarks of 
Dick J.)s 


“Originally all actions were local.” 
Little v. Chicago, etc., R. Co., 67 N.W. 
846, 65 Minn. 48, 50, 60 Am.S.R. 421, 
33 L.R.A. 423. 


34. Nonce v. Richmond, etc. R. 


Co. -233 2. 429; Genin: v.. Grier, 10 
Ohio 209. 
[a] “Originally all actions were 


tried in the proper counties in which 
they arose, pursuant to the maxim, 
vicini vicinorum facta presumuntur 
scire; this created no inconyveniency, 
for all men being anciently in decen- 
na, they were easily come at, the de- 
cenna being responsible for their ap- 
pearance. But when the custom of 
the decennary began to wear off, men 
used to fly from their creditors, and 
this begot the distinction between lo- 
eal and transitory actions: the first 
relating to lands, which must be 
tried where the lands lie; the other, 
a debt or duty adhering to any person 
wherever he fled. Hence men omit- 
ted to date their contracts from any 
certain place, and began their obliga- 
tions with noverint universi.” 1 Ba- 
con Abr. p 78. 

35. See §§ 65-116. 

[a] Tlustration.—Among the en- 
during effects of this theory was the 
common-law rule restricting a de- 
fendant to a single plea. Cases 
would arise in which defendant had 
two or more grounds of defense to 
one and the same fact alleged 
against him and these distinet de- 
fenses might rest on facts occurring 
in different places. When this hap- 
pened the doctrine that jurors must 
be witnesses of the controverted fact 
might have required a distinct jury 
from each of these places before the 
controversy in hand could be disposed 
of. There could have been no single 
trial of the action. Nevertheless, the 
common law did not modify its theory 
that the jury must come from the 
venue of the fact in controversy; the 


was liable to cause a plain injustice, 
the rule was not abolished until 1706, 
by 4&5 Annec 6 § 4 


36. See supra § 2. 
37. Bacon Abr. / 
[a] “It was anciently the opinion 


of lawyers, that a jury of one county 
could not try any matter arising with- 
in another county.” Ilderton v. Ilder- 
ton, 2 H.Bl. 145, 161, 126 Reprint 476 
(per Eyre, C. J.). 

38. Perry Commn. lL. Pleading p 
ae Stephen Pleading (Tyler ed) p 


[a] This result, as recognized ef- 
fect in our legal theory, came slowly. 
It was well in the eighteenth century 
before the judicial character of the 
jury was clearly recognized as its 
only true character. Compare, for in- 
stance, Wright v. Crump, 7 Mod. 1, 
87 Reprint 1055, where it is still 
deemed possible that the jury may 
give a verdict on their own knowl- 
edge; with Musgrave v. Nevinson, 2 
Ld.Raym. 1358, 92 Reprint 384, and 
Smith v. Parkhurst, Andr. 315, 95 Re- 
print 414, where the judicial character 
of the jury has absorbed the witness’ 
character. 


39. See infra §§ 17, 18. 
40. See authorities infra this note. 


[a] It found indirect expression, 
through a period of four hundred 
years, in the gradual relaxation of the 
requirement of a vicinetum. The 
sheriff was still required to summon 
the jurors “de vicineto,” but it was 
deemed sufficient if some of the 
twelve came from the immediate 
neighborhood. In time also the lim- 
its of the immediate neighborhood 
were extended so that none of the 
panel need come from a_ smaller 
neighborhood than the hundred, al- 
though originally a hundred was too 
wide for a venue. Stephen Plead- 
ing (Tyler ed) p 269. <A further re- 
laxation of the rule reduced the num- 
ber of hundredors on the panel. By 
the end of the fifteenth century their 
necessary number had been reduced 
to four (Fortescue De Laud. c 25). 
A statute of 1853 (85 Hen. VIII c 6 
§ 3), required six, but this was only 
temporary. In 1585 the number was 
placed at two (27 Eliz. c 6 § 5), where 
it remained for one hundred and 
twenty years, at least as the letter 
of the law [for evasions see Coke 1 
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er the jury were regularly summoned to hear the 
testimony of witnesses in court, our legal theory 
clung to the idea that jurors must come from the im- 
mediate neighborhood of the fact in issue.*1 
outcome was the use in each action of two venues, 
one to designate the place for the trial of the action 
as a whole, the other to comply with the old rule, dy- 
ing but not dead, which required a venue for every 
affirmative and traversable allegation. 
venue was given in the margin of the declaration by 
inserting there the name of the county in which the 
jury trial was to be held, and hence came to be 
known as the “Venue of the Margin,”*? while the 
venue of the particular fact remained as formerly, 


Inst. p 157; 38 Blackstone Comm. D 
360]. In 1706, however, 4 & 5 Anne c 
16 § 6, provided that in civil cases 
it should be sufficient to summon the 
jury ‘from the body of the county at 
large.” 

41. See cases infra this note. 


[a] For example (1) in 1702 it 
was still theoretically possible for a 
jury to reach a verdict on their own 
knowledge;. but the court remarks 
that in that case “they ought to tell 
the Court so... . «and be sworn 
as witnesses.” Wright v. Crump, 7 
Mod. 1, 2, 87 Reprint 1055. (2) In 
1738, however, where, on a motion for 
a new trial, the point was urged that 
“the evidence of one of two witness- 
es ought not to overturn the finding 
of twelve gentlemen of figure and for- 
tune, who might too, be governed by 
their own kKnowledge,’’ the court was 
clear that jurors were no longer re- 
cognitors but judges of fact on the 
testimony of others. Smith v. Park- 
hurst, Andr. 315, 316, 322, 95 Reprint 
414. “A verdict,” said Lee, C. J., “is 
only a judgment given upon a com- 
parison of proofs.” 


42. Stephen Pleading p 280 (282); 
Drake v. Fisher, 7 F.Cas.No. 4,061, 2 
McLean 69; Capp v. Gilman, 2 Blackf. 
(ind.). 45; Reed v. Wilson, 41 N.J. 
Law 29. 


fa] he venue for the action as a 
whole (1) was given in the margin 
of the declaration by inserting there, 
“immediately after the title of the 
term,’ the name of the county in 
which the jury trial was to be held. 
Stephen Pleading (Tyler ed.) p 269; 
Chitty Pleading (16th Am. ed.) p 279. 
(2) Hence its name of “The Venue in 
the Margin,’ a name that has statu- 
tory support. See Rules of Hilary 
Term (1834) rule 8. Another name 
was “The Venue in the Action.” Ste- 
phen Pleading (Williston ed) p 317. 


[b] Misleading theory of the ac- 
tion-venue.—It is significant of the 
conservative character of the doctrine 
of venue that even in this action- 
venue the facts are alleged as having 
occurred in the county selected. The 
jury is still regarded as a local body, 
although the locality is now a county 
rather than a restricted neighborhood. 
In 1774 Lord Mansfield, delivering the 
opinion in Mostyn v. Fabrigas, Cowp. 
161, 176, 98 Reprint 1021, gave this ex- 
planation of ;the fact: ‘Trials in 
England being by jury, and the king- 
dom being divided into counties, and 
each county considered as a separate 
district or principality, it is absolute- 
lv necessary that there should be 
some county where the action is 
brought in particular, that there may 
be process to the sheriff of that coun- 
ty, to bring a jury from thence to try 
it.” In other words the selection of 
the county for the venue of the action 
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The Venue. 


This first 


was deemed to be upon the theory 
that the jurors came from that coun- 
ty. The same conservative and mis- 
leading view appears, as late as 
18438, in Stephen’s description of the 
venue of the action: “A venue was 
also laid in the margin of the declara- 
tion, at its commencement by insert- 
ing there the name of the county in 
which the several facts mentioned in 
the body of the declaration, or some 
principal part of them, occurred.” 
Stephen Pleading (Williston ed) pD 
317. Yet the common law left the 
selection of the county in transitory 
causes to the option of plaintiff. 
Thus Stephen again: “In a transi- 
tory action, the plaintiff may have 
the action tried in any county that he 
pleases, for he may lay the venue in 
the action in any county.” Stephen 
Pleading (Williston ed) p 3825. In 
fact, however, the action-venue was 
not fixed in a certain county, because 
the jurors must come from it, but 
they came from it because the venue 
was fixed there. Failure to discrimi- 
nate between the essentials of two 
venues—the venue of the action and 
the venue of the fact—has been a 
source of confusion in the doctrine 
even into statutory days. The true 
reason at common law for the selee- 
tion of the county as the venue of 
the action, except in local causes, was 
the convenience of plaintiff or de- 
fendant, or of the witnesses. Whose 
convenience should be consulted is a 
question to which the rules of venue 
have given a varied answer. See in- 
fra §§ 256-263. 


43. See Rules of Hilary Term of 
1834 (describing this venue as “the 
venue in the body of the declaration 
or subsequent pleading’). 


[a] It appeared there, in deference 
to the older theory of venue, as part 
of the allegation of every affirmative 
fact on which issue might be taken. 
Stephen Pleading (5th ed) p 316. And 
see Reed v. Wilson, 41 N.J.Law 29, 
31 (“The rule at common law was 
that every material and traversable 
allegation, if affirmative in form, 
should be laid with a venue; that is, 
should state the place at which the 
alleged fact happened. Besides this 
venue, which, by the ancient prac- 
tice, included the parish, town, or 
hamlet, as well as the county, there 
was another laid in the margin of the 
declaration, at its commencement, 
stating merely the name of the coun- 
ty” per Woodhull, J.). 


44, Stephen Pleading (Williston 
ed) pp 3817, 323 (“The practice itself 
[of using two Venues] had, in the lan- 
guage of Mr. Stephen, ‘so far as re- 
garded the laying of a venue in the 
body of the pleadings, become an un- 
meaning form; the venue in the mar- 
gin having been long found sufficient 
for all practical purposes’”), Reed 


[§§ 8-9 


a statement in the body of the pleading.** 


[{ 9] b. Subordination of Fact-Venue to Action- 
Although both venues continued in use in 
common-law pleading until a recent day, the ancient 
venue of the traversable fact became in time a mere 
formality.44 Eventually the courts reached the view 
that in transitory matters the venue of the action 
determined what venue should be laid to any tra- 
versable fact not local in its nature, which was al- 
leged in the pleading.*® 
exclusion of the true venue of a fact which was 
transitory in its nature,*® and in defendant’s plead- 
ings as well as in those of plaintiff.*7 


The rule prevailed to the 


v. Wilson, 41 N.J.Law 29, 31 (per 
Woodhull, J.) [cit Stephen Pleading 
pp 280 (282)]. See Briggs v. Nan- 
tucket Bank, 5 Mass. 94, 96. 


eet Stephen Pleading (Tyler ed) p 
[a] If fact in -transitory cause 


was local in its nature, as when the 
locality was a matter of description 
(1) its true place was stated, on peril 
of a variance, but usually with the 
addition, under a videlicet, of the 
venue of the action. Duyckinck v. 
Clinton Mut. Ins. Co., 23 N.J.Law 279; 
Stephen Pleading (2d ed) p 278. (2) 
Hence such phrases in a declaration 
in Indiana on an Ohio note as “At 
Cincinnati, in the state of Ohio, to 
wit: At Indianapolis, in the state of 
Indiana.” See Drake v. Fisher, 7 F. 
Cas. No. 4,061, 2 McLean 69. Compare 
Fairfield v. Adams, 16 Pick. (Mass.) 
381, 382, where Shaw, C. J., said: “It 
happens, that the bill bears no date 
of place. There is therefore no vari- 
ance in this respect between the bill 
and count [which alleged that the 
draft was made at Boston]. Had it in 
fact been dated at Saco, where it was 
probably drawn, it would have been 
proper to follow the usual formula, 
of alleging it to be drawn at Saco, 
to wit, at Boston, the former, to avoid 
the very exception now taken, of va- 
riance between the allegation and the 
proof, and the latter, to give a venue.” 
See also Munroe v. Cooper, 5 Pick. 
(Mass.) 412; Kearney v. King, 2 B. 
&Ald. 301, 106 Reprint 377. 


46. See Ilderton v. Ilderton, 2 H. 
Bl. 145, 161, 126 Reprint 476 (‘The 
principle now is, that the place laid 
in the declaration draws to it the 
trial of every thing that is transitory, 
it should seem that neither forms of 
pleading, nor ancient rules of plead- 
ing established upon a different prin- 
ciple, ought now to prevail.” Per 
Hyre; iC. Jac 

47. See Ilderton v. Ilderton, 2 H. 
Bl. 145, 161, 126 Reprint 476 (“When 
in process of time, masculine sense 
had so far controuled the former doc- 
trine of venues, that in respect of all 
matters transitory in their nature, 
the defendants were obliged to lay 
the venues of transactions they al- 
ledged in their pleas, in the place and 
county in which the plaintiff had laid 
his declaration, and since the statute 
4 Anne (c. 16, § 6) has directed that 
the jury should come de corpore co- 
mitatis, the law of venues will be 
found to be very substantially al- 
tered, and to lie in a very narrow 
compass.”’ Per Wyre, C. J.). 


{a] TIllustration.—In an action on 
a bond, if the venue of the action had 
been laid in Middlesex, and defendant 
pleaded a release at Oxford, this de- 
parture from the venue in the action 
would be bad, although the release 
should really have been executed 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 10-11] 


[§ 10] c. Continuance of the Device of the Two 
Venues. Although a makeshift, this device of two 
venues in one action*® was not a temporary expe- 
dient. It remained a characteristic feature of the 


doctrine of venue, on both sides of the Atlantic, un- ' 


til recent years.*® In England a definite date for its 
abolition can be given, in the Rules of Hilary Term 
of 1834.°° With effect given to these rules the doc- 
trine as to stating a venue was reduced in England 
in 1834 to a narrow compass. The venue of the ac- 
tion, that is, the county in which the jury trial was 
intended to be held, was stated in the margin of the 
declaration; no statement of venue was required for 
any of the traversable facts alleged in the plead- 
ing; the selection of the county was at the option 
of plaintiff in a transitory cause,® but required to 
be at the true place where the fact arose if the cause 
was local.°? In short, the one limitation in the first 
instance on the selection of a place for the trial 
of the action was found in the distinction between lo- 
eal and transitory causes of action,®? <A similar re- 
sult followed in America,®* but slowly in some states, 
where, in the absence of a counteracting statute, the 
device of the two venues continued to be used from 
force of habit until quite a recent date.°> 

[§ 11] 3. Distinction between Local and Transi- 
tory Causes—a. Origin of the Distinction. The 
substitution in effect, if not in theory, of an action- 


VENUE 


[67 C.J.] 15 


venue for the ancient fact-venue®* brought into our 
legal doctrine the distinction between local and trans- 
itory actions.°7 There is a natural difference be- 
tween actions which have direct effect on the pos- 
session of land or title to it,°* and actions, whether 
for damage to property or for personal damage, 
which take effect only in personal judgments.°® But 
so long as the theory of the fact-venue prevailed in 
our law, there was no opportunity for legal recogni- 
tion of this difference.°° All actions, whether in 
rem, as directed against the ownership or possession 
of land, or in personam, as seeking a judgment for 
damages, were necessarily local.*t In this, however, 
there was at the outset little of the inconvenience 
which now attaches to the territorial localization of 
an action for damages merely.®? The ancient the- 
ory of local actions presupposed the existence of a 
decenna, or tithing,®* that is, a minor territorial sub- 
division,®* consisting nominally of ten householders 
associated in a common responsibility to produce the 
wrongdoer among them or to respond in damages for 
him.®® With every man, as a rule, thus living in 
some tithing,®® the wrongdoer was easily come at, for 
his decenna was responsible for his appearance.®* 
But when the bonds of the decennary began to wear 
off, “men used to fly from their creditors, and this 
begot the distinction between local and transitory 
actions.” °8 


there. “For as the plaintiff may, 
for a transitory matter, choose any 
venue that he likes in his writ and 
declaration, so upon the same princi- 
ple it would have followed that the 
defendant might also, for a transi- 
tory matter, have chosen any venue 
in his plea; and thus, whoever hap- 
pened to make the last affirmative 
allegation and therefore to lay the 
last venue, would have been able, pri- 
or to the alteration of practice intro- 
duced by the statute of Charles II, 
to draw the venire facias and the trial 
to any place that he pleased. But it 
was thought more reasonable and 
convenient that this. option should 
rest with the plaintiff, who, having 
in the first instance chosen a venue, 
ought not to be removed from it with- 
out cause. The defendant, therefore, 
is obliged to follow the venue that the 
plaintiff has laid.”” Andrews Stephen 
Pleading p 331. And see Gould 
Pleading (4th ed) pp 121, 122. 


48. See supra § 8. 


49. See Stephen’ Pleading (Tyler 
ed) p 273 for England; and Gould 
Pleading (4th ed 1861) pp 121-122 
for the American doctrine. 


50. Reg. Gen. Hilary Term 4 Wm. 
IV reg 8. 


51. Stephen Pleading 
ed) p 325. 


fa] The rule was the same as to 
the selection of the county where 
there was a local fact in a transitory 
cause, but in this case the true place 
was given, to, avoid a variance, and 
the county for the trial, if different 
from the true place, was given as 
an additional statement, under a vide- 
licet. See supra § 9 text and note 
46. 

52. Stephen Pleading 
ed) pp 3238, 324. 


53. See infra § 11. 


54. See cases infra this note; and 
note 55. 


[a] Fact-venue by intendment.— 
In some states it had been reached in 


(Williston 


(Williston 


doctrine that the venue in the mar- 
gin was adopted in the body of the 
pleading. See Capp v. Gilman, 2 
Blackf. (Ind.) 45; Benton v. Brown, 


1 Mo. 393; Slate v. Post, 9 Johns: (N. | 


iY.) Sa 

55. See Temple v. Florida Land, 
eter Co: 12 SO. ion foo: einlas 2400): 
Reed v. Wilson, 41 N.J.Law 29, 
31 (where Woodhull, J., quotes the 
rule of Hilary Term 4 Wm. IV, as 
showing “that, in the opinion of very 
competent men, the practice of lay- 
ing a venue to each traversable fact 
in the pleadings is so entirely a mat- 
ter of useless form that it ought to be 
abolished”). 

56. See supra § 9. 

vas Nature of distinction see infra 
§ 12. 

58. See British South Africa Co. 
v. Companhia de Mocambique, [1893] 
App.Cas. 602, 622 (per Lord Chancel- 
lor Herschell). 

59. Little v. Chicago, etc., R. Co., 
67 N.W. 846, 65 Minn. 48, 60 Am.S.R. 
AINSI ANE 423. 

60. See Livingston vy. Jefferson, 15 
F.Cas.No. 8,411, 1 Brock. 203, 209, 4 
Hughes 606 (per Marshall, C. J.). 

61. 1 Bacon Abr. p 78; Ughtreds’ 
Case, 7 Coke 9b, 11, 77 Reprint 425. 
See Genin v. Grier, 10 Ohio 209, 211 
(per Hitchcock, J.). 

62. See Livingston v. Jefferson, 15 
EE Cas Non 18,401) 2 Brock. 208s 64 
Hughes 606 (per Marshall, C. J.); 
Little v. Chicago, etc., R. Co., 67 N.W. 
846, 65 Minn. 48, 60 Am.S.R. 421, 33 
L.R.A. 423 (per Mitchell, J.). 

63. 1 Bacon Abr. p 78; 1 Pollock & 
M. Hist.” Eng. I.’ p* 568: "a> Stabbs 
Const. Hist. p 93. 

64, 1 Blackstone Comm. p 114. 

{a] For a modern application of 
this ancient principle see Underhill 
v. Manchester, 45 N.H. 214. 

65. Bracton (1250) f 124b (‘‘Con- 
cerning him who has thus taken 
flight, it is to be diligently inquired 
if he is in frank-pledge and a tithing 


effect at an earlier date, through a} (decenna) and then the tithing will 


be amerciable before our judges, be- 
cause they have not produced the 
wrong doer for trial’). 


66. See 1 Bacon Abr. p 78; 1 
Blackstone Comm. p 114; 1 Pollock 
& M. Hist. Eng. L. p 568. 


67. See 1 Bacon Abr. p 78; Black 
TDs Duss oe ; 

68. 1 Bacon Abr. p 78. 

[a] Slow recognition of distinc- 
tion.—Definite recognition of the dis- 
tinction between local and transitory 
causes was, however, slow in coming 
even after the bonds of the tithing 
were loosened and personal liability 
could be evaded by leaving the neigh- 
borhood. Efforts to treat causes as 
transitory were met by enactments 
designed to support the fact-venue. 
Thus, in 138838, ‘‘to the Intent that 
Writs of Debt and Accompt, and all 
other such Actions, be from hence- 
forth taken in their Counties, and di- 
rected to the Sheriffs of the Counties 
where the Contracts of the same Ac- 
tions did rise,’ it was enacted that 
when it shall be declared in pleas on 
such writs that the contract was 
made in a county other than the one 
named in the writ, “then incontinent- 
ly the same writ shall be utterly abat- 
ed.” St. 6 Rich. IIc 2. Nearly three 
centuries later the inconvenience to 
which this enactment bore witness 
resulted in the statute of 17 Car. II 
ce 8 (1666), providing that “after ver- 
dict judgment shall not be stayed 
or reversed for that there was no 
right venue [the venue of the fact in 
issue], SO aS a cause were tried by a 
jury of the proper county or place 
where the action was laid.’”” Wheth- 
er the “proper county” should be 
construed to mean the county in 
which the fact had occurred or might 
be some other county was a moot 
question as late as 1670. The tend- 
ency had been to limit the terms to 
mistakes within the county proper 
to the fact in issue, as when the fact 
in issue had occurred at ‘‘Dale” in 
the county of Oxford but its venue 
had been laid at “Sale’’ in the same 
county. But in Craft v. Boite, (1670) 
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[§ 12] b. Test of Distinction. The normal dis- 
tinetion between a local and a transitory action 
would turn on the difference between an action di- 


rected against real estate, whether this action is in- 


rem or quasi in rem,°® and an action seeking merely 
a judgment for damages, whether these damages 
are for an injury to real estate, or to personal prop- 
erty, or to the person.?° In the former case the ac- 
tion is naturally local; in the latter naturally trans- 
itory.71_ But the historic test between local and 
transitory actions has been of a different kind, and 
suggestive rather of the ancient fact-venue than of 
the action-venue.72, By the common law, as under- 
stood in most jurisdictions on both sides of the At- 
lantic, every action “founded upon a local thing” 
is itself local.7? In this view, when the subject of 
the injury is real estate, whether in tangible form 
or as an easement—a right of way, for instance, the 
action, “must be local, for the reason that the in- 
jury to that particular real estate or easement could 
not possibly have arisen anywhere else than where 
the thing injured was actually situated;” but if the 
subject of the injury is an individual, then an injury 
to that individual person, no matter by what means 
occasioned or where accomplished, “is essentially an 


1 Saund. 241, 246b, 85 Reprint 276, | brigas, Cowp. 161, 176, 98 Reprint 


the majority of the court, parting | 1021. 
with the ancient doctrine, held that, 72. 
under the statute, the issue was to 
be tried by a jury of the county in [al 
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See infra § 29 text and notes. 
73. See cases infra this note. 


“This is a well settled general 


[§§ 12-13 


' 


injury to a subject not having a fixed, stationary, im- 
movable location, and an action to recover damag- 
es therefor would necessarily be transitory.”** In 
other words, the test for the proper action-venue, has 
generally been not whether the direct effect of the 
action would. be in rem or in personam, but whether 
the occurrence giving rise to the action could’ have 
happened only in one place or might have happened 
anywhere.*° If the locality of the occurrence on 
which the action was founded might have been any- 
where, the action could be recognized as transitory, 
and its venue might be laid in any county."® If the 
locality of the occurrence could have been in one 
place only, the action remained local, and its venue 
must be laid there.*7 The effect was to leave within 
the ancient class of local actions a rather wide class 
of cases which are so essentially in personam that 
if the wrongdoer, a trespasser on the land, cannot be 
served with process within the jurisdiction in which 
the occurrence happened, plaintiff is without a rem- 
edy.78 Although for the most part unsupported by 
sound reason,*® this test for the distinction in ques- 
tion is still the prevailing test in most jurisdictions, 
even under statutory rules of venue.°°® 


[§ 13] c. Range of Application—(1) In General. 


ly settled down upon the rule that 
an action is transitory when the 
transaction on which it is founded 
might have taken place anywhere.” 
Per Mitchell, J.). 


which the action was laid, although 
this was a different county from that 
in which the faet in issue had occur- 
red. In other words, it was as late 
as 1670 before the modern distinc- 
tion between local and _ transitory 
causes was fairly defined in the Eng- 
lish courts. And see Little v. Chi- 
cago, etc, R. Co., 67 N.W. 846, 65 
Minn. 48, 51, 60 Am.S.R. 421, 33 L.R.A. 
423 (“As respects actions for injuries 
to real property, we cannot discover 
that it was definitely settled in Eng- 
land to what class they belonged pri- 
or to the American Revolution’, per 
Mitchell, J.). 


69. See Arndt v. Griggs, 10 S.Ct. 
Bhieelo4, Uses yolO, oo la tds 9les) .en= 
pover v. Neff, 95 U.S. 714, 24 L.Ed. 
565. : 


70. See Little v. Chicago, etc., R. 
Co., 67 N.W. 846, 65 Minn. 48, 52, 60 
Am:S.R. 421, 33 L.R.A. 423 (“An ac- 
tion for damages for injuries to real 
property is on principle just as trans~ 
itory in its nature as one on.contract 
or for a tort committed on the person 
or personal property. The repara- 
tion is purely personal, and for damag- 
es. Such an action is purely person- 
at ans in no sense real,” Per Mitch- 
ell, J.). 


71. See Livingston v. Jefferson, 15 
F.Cas.No. 8,411, 1. Brock. 203, 209, 4 
Hughes 606 (per Marshall, C: J.); 
Little v. Chicago, etc., R. Co, 67 N. 
W. 846, 65 Minn. 48, 51, 60 Am.S.R. 
421, 33 L.R.A. 423 (per Mitchell, J.); 
Genin v. Grier, 10 Ohio 209, 210, 212 
(per Hitchcock, J.). 


“There is a formal and a substan- 
tial distinction as to the locality of 
trials. I state them as_ different 
things: the substantial distinction 
is, where the proceeding is in rem, 
and where the effect of the judgment 
cannot be had, if it be laid in a wrong 
place. That is the case of all eject- 
ments, where possession is to be de- 
livered by the sheriff of the county,” 
Per Lord Mansfield in Mostyn v. Fa- 


rule at the common law, that every 
action founded upon a local thing 
shall be breught in the county where 
the cause of action arises, for there 
it can be best tried.” Bachus v. Il- 
linois, etce., Canal Co., 17 Ill. 534, 535; 
Vermont, etc., R. Co. v. Orcutt, 16 
Gray (Mass.) 116, 117. 


[b] So Blackstone describes Iccal 
actions as being those in which “pos- 
session of land is to be recovered, or 
damages for an actual trespass, or 
for waste, etc., affecting land’; and 
transitory actions as being those 
which are brought for “injuries that 
might have happened anywhere, as 
debt, detinue, slander and the like.” 
3 Blackstone Comm. p 294. And see 
the remarks of Jaggard, J., in State 
v. Pine County Dist. Ct., 102 N.W. 869, 
94 Minn. 370, 3 Ann.Cas. 725. And see 
1 Comyns Dig. tit “Action” p 131 note 
5; 5 Dane Abr. p 658. 

[ec] Striking illustration is found 
in Anonymous, Godb. 42, 78 Reprint 
26. An action on the case was 
brought against an innkeeper on the 
custom of England, for the safe keep- 
ing of the goods of a guest; the ac- 
tion was brought in another county 
than where the inn was. “If,” said 
Clench, J., “it be an action upon the 
case, upon a contract, or for words, 
and the like transitory things, then 
it may be brought in any county; 
butuin this) caseany.4 © dtwoucht) to 
be brought where the inn is,” 

[d] Ohio is exception. Its su- 
preme court as early as 1840 rejected 
on principle the English classifica- 
tion of personal actions into local 
and transitory. Genin vy. Grier, 10 
Ohio 209. 

74 Gunther y. Dranbauer, 38 A. 
33, 86 Md. 1. 

75. See infra § 29 text and notes 
30-32. 

76. See Little v. Chicago, etc., R. 
Co., 67 N.W. 846, 65 Minn. 48, 51, 60 
Am.S.R. 421, 33 L-R.A. 423. (“The 
courts of England seem to have final- 


77. Gunther v. Dranbauer, 38 A. 33, 
86 Md. 1; Vermont, ete, R. Co. v. Or- 
cutt, 16 Gray (Mass.) 116; Archibald 
v. Mississippi, etc., R. Co., 6 So. 238, 
66 Miss. 424; Nashville, etc., R. Co. v. 
Weaks, 13 Lea (Tenn.) 148. 


“When the cause of action could 
only have arisen in a particular place 
or county it is local, and the venue 
must be laid therein.” 1 Chitty 
Pleading p 271. 

78. See Little v. Chicago, etc, R. 
Co., 67 N.W. 846, 65 Minn. 48, 53, 60 
Am.S.R. 421, 33 L.R.A. 423 (“Another 
serious objection to the rule is that 
under it a party may have a clear, 
legal right without a remedy where 
the wrongdoer cannot be found, and 
has no property within the state 
where the land is situated.” Per 
Mitchell, J.). 


79. See Livingston v. Jefferson, 15 
F.Cas.No. 8,411, 1 Brock. 208, 209, 4 
Hughes 606 (per Marshall, C. J.). 


80. See Companhia de Mocambique 
v. British South Africa Co., [1892] 2 
Q.B. 358, 401 (per Lord Esher). And 
seé Sheppard v. Cceur d’Alene Lumber 
Co., 112 PB. 932,62 Wash. 12, 17 «(per 
Chadwick and Mount, JJ.). Oliver v. 
Loye, 59 Miss. 320, 321 (where the 
court remarks: “Tt is the settled doc- 
trine in England and America at com- 
mon law that no local action can be 
maintained out of the jurisdiction in 
which it arose, and although this is, 
in many instances, to deprive a party 
of all remedy, the rule is said to be 
peremptory and inflexible’). 


[a] Both at common law and un- 
der code (1) the distinction between 
transitory and local actions is gener- 
ally and substantially as follows: 
“If the cause of action is one that 
might have arisen anywhere, then it. 
is transitory; but if it is one that 
could only have arisen in one place, 
then it is local.” McGonigle vy. At- 
chison, 7 P. 550, 33 Kan. 726, 735. 
(2) In Sheppard vy. Cceur d’Alene 
Lumber Co., 112 P. 932, 62 Wash. 12, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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This test turning on the local origin of the cause rath- 
er than on the local effect of the action, brought with- 
in the scope of local actions two markedly different 
classes of eases: (1) Those in which the thing in 
controversy or the thing sought to be recovered was 
local in its nature;*! (2) those in which the thing 
sought to be recovered was transitory in its nature, 
as being merely pecuniary damages, but the cause 
itself arose out of a local subject.®? 


[$ 14] (2) Actions with a Local Object. The 
first class at common law included a considerable 
variety of actions. All real actions were within it,** 
all actions of ejectment,®* actions of waste when 
brought to recover the place wasted,*® actions for the 
partition of land,*® actions taking direct effect on 
land, as an action to enforce a lien, an action to abate 


a nuisanee,®? or generally, actions substantially in 


rem against real estate.®* 


[§ 15] (3) Actions with a Local Source. The sec- 
ond class stood as an exception to the rule that ac- 


VENUE 
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tions which seek merely the recovery of money, 
whether in the shape of a debt or as damages for a 
tort, or a breach of contract, or the recovery of a per- 
sonal chattel, are transitory.°® It embraced, how- 
ever, a considerable variety of actions both in tort 
and contract, and often with a striking family like- 
ness to actions admittedly transitory.°® Although 
an action in trespass to recover damages for an in- 
jury to the person or to personal property was transi- 
tory,®! an action in trespass to recover damages for 
an injury to land was local.®? Although an action 
in case for personal injury resulting from negligence 
causing an obstruction in a highway was transitory,?* 
an action in case to recover damages for obstructing 
a right to use this highway was local.®* The same 
was true of an action for diversion of a water- 
course.2> So, although the action of detinue was 
transitory,°® replevin at common law was local, even 
when brought for a cause of action for which tres- 
pass de bonis asportatis would lie.°’ The action of 
debt, even for use and occupation of land, was transi- 


17, the passage given in the text is 
quoted by Chadwick and Mount, JJ., 
as reducing to its essence the rule 
differentiating a local from a transi- 
tery action. (3) This definition of a 
transitory action finds support in 
many decisions. See infra § 29. See 
also Nonce v. Richmond, etc., R. Co., 
33 F. 429; Livingston v. Jefferson, 15 
F.Cas.No. 8,411, 1 Brock. 203, 4 
Hughes 606; State v. Hancock, 45 A. 
850, 18 Del. 231; Chicago, etc., R. Co. 
v. Wynkoop, 85 P. 595, 73 Kan. 590: 
McGonigle v. Atchison, 7 P. 550, 33 
Kan. 726; Gunther v. Dranbauer, 38 
A. 33, 86 Md. 1; Crook v. Pitcher, 61 
Md. 510; Vermont, ete., R. Co. v. Or- 
cutt, 16 Gray (Mass.) 116; Poor v. 
Doble, Quincy (Mass.) 86; Little v. 
Chicago, etc., R. Co., 67 N.W. 846, 65 
Minn. 48, 60 Am.S.R. 421, 33 L.R.A. 
423; Oliver v. Loye, 59 Miss. 320; Ma- 
son v. Warner, 31 Mo. 508; Christians 
Educational Soc. v. Varney, 54 N.H. 
876; Worster v. Winnipiseogee Lake 
Go., 25 N.H..525; . Taylor v.. Attrill, 
31 Hun (N.Y.) 132; Perry v. Seaboard 
Aninreiaines FR. +0.,. 68 -S.H. 1.060, 153) IN; 
C. 117; Henwood v. Cheeseman, 3 
Serg.&R. (Pa.) 500; Moyer v. Chesa- 
peake, etc., Canal Co., 12 Phila. (Pa.) 
400; Nashville, ete., R. Co. v. Weaks, 
13 Lea (Tenn.) 148; Morris v. Mis- 
souri Pace. R. Co., 14 S.W. 228, 78 Tex. 
47,522 Am.sSUR, 17,9 L.R.A. 3495 -Pe- 
gram y. Owens, 64 Tex. 475; Condon 
v. Leipsiger, 55 P. 82, 17 Utah 498; 
McLeod v. Connecticut, etce., R. Co., 6 
A. 648, 58 Vt. 727; Niles v. Howe, 57 
Vt. 388. 


{[b] “A Iocal action is one (1) 
where the principal facts upon which 
it is founded are of a local nature, 
an action, in other words, the cause of 
which could have arisen only in some 
particular county.’ Per Walker, J., 
in Perry v. Seaboard Air Line R. Co., 
68 S.E. 1060, 153 N.C. 117, 118. See 
also McLeod v. Connecticut, ete., R. 
Cone A. (6487-58 Mit 72%. 2)" “hocal 
action” means that “the cause of ac- 
tion could only have arisen in a par- 
ticular place.” Crook v. Pitcher, 61 
Md. 510, 513; Pegram v. Owens, 64 
Tex. 475, 477. 


81. See infra §§ 66-71, 118. 


82. See Elk Garden Co. v. T. W. 
ane Co:, 179 FH. 656;, .and. infra, § 


83. Gould Pleading p 104. 


84 Gunther v. Dranbauer, 38 A. 
33, 86 Md. 1 (per McSherry, C. J.); 
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Ackerson v. Erie R. Co., 31 N.J.Law 
309, 311 (per. Beasley, C. “Ji, and 
Haines, J.); McLeod v. Connecticut, 
etc., R. Co., 6 A. 648, 58 Vt. 727, 732 
(per Walker, J.). 

85. See Gould Pleading § 106. 

86. Reams vy. Sinclair, 130 N.W. 
562, 88 Neb. 738; Schick v. Whitcomb, 
94 N.W. 1023, 68 Neb. 784; Pillow v. 
Southwest Virginia Imp. Co., 23 S.E. 
32, 92 Va. 144, 53 Am.S.R. 804; Cart- 
wright v. Pettus, 2 Ch.Cas. 214, 22 
Reprint 916. 


87. See infra §§ 72-79, 92. 


88. See Boswell v. Otis, 9 How. (U. 
S.) sc0 ots, to land: 1645 “Reams v. 
Sinclair, 130 N.W. 562, 88 Neb. 738; 
Farmers’ L. & T. Co. v. Postal Tel. 
Cos, 1d “A. 184. 565 ‘Conn: 334, 3 Am:S: 
R. 58. And see infra §§ 95-116. 


89. Comyns Dig. tit ‘Action’ N. 
12; “ Chitty Pleading (16th Am. ed) 
p 282. 


90. 
seq. 


91. 1 Chitty Pleading p 282. 


. 92. Doulson v. Matthews, 4 T.R. 
503, 100 Reprint 1143. 


[a] Distinction was illustrated in 
Jeffries v. Duncombe, 2 Campb. 3, 103 
Reprint 991 (holding that an action 
to recover damages for setting up a 
defamatory mark on plaintiff's house 
denoting that it was a house-of ill- 
fame was transitory, being considered 
as a personal injury to plaintiff’s 
character, and not as an injury to the 
building). 


See infra text and notes 92 et 


Actions for injuries to land see in- 
fra §§ 80-94. 


93. Titus v. Frankfort, 15 Me. 89; 
Gunther v. Dranbauer, 38 A. 33, 86 
Md. 1; Hunt v. Pownal, 9 Vt. 411. 


94, Crook v. Pitcher, 61 Md. 510. 


“There must be a test by which it 
may be determined whether a partic- 
ular cause of action sounding in dam- 
ages is local or transitory; and an 
unerring one inheres in the nature of 
the subject of the injury as differing 
from the means whereby, and the 
mere place at which, the injury was 
inflicted. If the subject of the in- 
jury be real estate, or an easement, 
such as a right of way, whether pri- 
vate or public, obviously the action 
must be local, for the reason that the 
injury to that particular real estate 
or easement could not possibly have 


arisen anywhere else than where the 
thing injured was actually situated. — 
But if the subject of the injury be an 
individual then an injury to that in- 
dividual’s person, no matter by what 
means occasioned or where inflicted, 
is essentially an injury to a subject 
not having:a fixed, stationary, immov- 
able location; and an action to re- 
cover damages therefor would neces- 
sarily be transitory. To borrow an 
apt illustration used in Mason vy. 
Warner, 31 Mo. 508: ‘If an agistor 
of cattle open a pit in his field, and 
negligently leave it open, whereby 
my horse at pasture is permitted to 
fall into it, and is killed, the means 
and place of injury are local, but the 
subject of injury—the horse—is 
transitory, and capable of injury as 
well at one place as another. But if 
my horse trespass upon the agistor’s 
field, break the close, and tread down 
and eat the grass, here the means of 
injury (the horse) is removable, trans- 
itory, but the subject of injurv (the 
realty) is immovable, local, and there- 
fore not capable of being injured at 
any other place.’ It is apparent that 
an injury to a person on a highway is 
not an injury to the highway. It 
does not follow that because an in- 
jury to a person oceurs on a highway 
the right of such person to use the 
highway is indispensably atissue. An 
action founded on and growing out of 
an obstruction of a highway, and rais- 
ing distinctively and_ specifically 
plaintiff's right to use the way, is es- 
sentially a local action, because it in- 
volves an interest in the local, fixed 
subject itself; but an injury happen- 
ing to an individual on that same 
highway by reason of any tort or 
wrongful act of another is not nec- 
essarily an injury to the bare right 
of user, even though an obstruction 
of the highway may be incidentally 
concerned aS a mere instrumentality 
immediately producing. the injury 
complained of.’ Per McSherry, C. 
J., in Gunther vy. Dranbauer, 38 A. 38, 
34, 86 Md. 1. i 


95. Watts v. Kinney, 6 Hill (N.Y.) 
82, 91 ; 


96. 1 Chitty Pleadin 16th . 
ed) p 2838. cae an 


97. Robinson v. Mead, 7 Mass. 353; 
Williams vy. Welch, 5 Wend. (N.Y.) 
290; Johnson v. Wollyer, Str. 508, 93 
Reprint 666; Walton v. Kersop, 2 Wils. 
K.B. 354, 95 Reprint 855. And see 
Replevin § 88. 
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tory;°8 but debt on a judgment was a local action, 
and the venue must be laid in the county where the 
judgment was given.®® And although actions for 
breach of contract, whether in covenant or in as- 
sumpsit, were regularly transitory, even when made 
out of the jurisdiction,’ or for the use and occupation 
of land,? an action ex contractu which was founded 
not on privity of contract between the parties, but 
on privity of estate in land was local.’ It is char- 
acteristic of the doctrine that the local character of 
this ex contractu cause was maintained even when 
both parties resided within the state of the forum 
while the land lay in another state.* 


[§ 16] (4) Use of a Fictitious Venue. Although 
artificial in part, the common-law distinction between 
local and transitory actions was in the main found- 
ed on a natural difference in fact.’ It is still funda- 
mental to some extent in the question of venue as be- 
tween states,® and in most American jurisdictions as 
between counties in the same state." But the very 
conception of a transitory’ cause assumed that the 
venue of the action as a whole might be different 
from the venue of every one of the facts constitut- 
ing the cause of action, and this involved a possible 
conflict with the ancient theory of a fact-venue, 
namely, that the venue of the particular fact must 
agree with the venue of the action.* Instead of dis- 
carding the fact-venue the courts sought to bring 
it into harmony with the action-venue by a resort to 
fiction, and the fiction thus used, although now of 
little consequence, is still prominent in leading cases 
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on venue.® A plaintiff was permitted to lay every 
transitory fact with the venue which he had selected 
for the action as a whole, no matter where the fact 
had really occurred.1° A defendant not only could 
not deny the venue thus laid, although it was un- 
true,11 but in pleading transitory facts in confes- 
sion and avoidance he was bound to lay them with 
the same venue.!2 In its application, however, the 
rule had to reckon with the doctrine of variance.’* 
The theory of the fiction required that the pleading 
should not show a foreign locality for a fact in is- 
sue. When a transitory fact had indeed occurred 
outside the jurisdiction, but that location did not 
appear in an unquestionable form in the declaration, 
the court might go far to assume that the ocecur- 
rence was within the state.‘ But in some cases 
there could be no possible question of the foreign 
origin of the cause if its true place was mentioned 
at all. Here the historic doctrine assumed two forms. 
When the case was one in which the true place was 
not matter of essential description, it was possible 
to evade the question by ignoring the true place al- 
together and giving to the fact the venue of the ac- 
tion.t1> In some cases, however, it was absolutely 
necessary to plead the true place of an admittedly 
foreign fact, in order to avoid a variance at the tri- 
al.16 When this happened the point was evaded by 
a rule that the true place should be given, for the 
sake of the description, but that a fictitious venue, the 
venue of the action, should be added under a vide- 
licet.17 The entirely formal nature of this device 


98. King v. Fraser, 6 East 348, 102 
Reprint 1320; Egler v. Marsden, 5 
Taunt. 25, 1 E.C.L. 26, 128 Reprint 
595. 

99. Barnes v. Kenyon, 2 Johns. 
Cas. (N.Y.) 381; Hall v. Winckfeild, 
Hob. 195, 80 Reprint 342; Comyns 
Dig. tit “Action” N. 6. 


1. Dutch West-Indian Company v. 
Van Moses, Str. 612, 93 Reprint 733; 1 
Chitty Pleading (16th Am. ed) p 283; 
Gould Pleading § 114. 


2. New York v. Dawson, 2 Johns, 
GNRY-) 305: 


3. Clark v. Scudder, 6 Gray (Mass.) 
122; Lienow v. Ellis, 6 Mass. 331; 
White v. Sanborn, 6 N.H. 220; Gould 
Seeing §§ 117, 118. And see infra 
§ 29. 


4 Clark vv. Scudder, 6 Gray 
(Mass.) 122, 123 (“The plaintiff con- 
tends, however, that as both he and 
the defendants are inhabitants of this 
state, he is without remedy, unless 
he can maintain an action here; and 
that for this reason, the court should 
sustain this action [by the assignee 
of the covenantee on a covenant con- 
cerning land]. Lord Mansfield once 
yielded to this consideration (Mostyn 
v. Fabrigas, Cowp. 161, 180) at nisi 
prius, but he was overruled.” Per 
Metcalf, J.). 


5. See Texas, etc., R. Co. v. Gay, 26 
S.W. 599, 86 Tex. 571, 594, 25 L.R.A. 
52 (per Stayton, C. J., referring to 
the ‘‘substantial distinction” of Mos- 
raaay: Fabrigas, Cowp. 161, 98 Reprint 

“40 ; 


6 See Little v. Chicago, etc., R. 
Co., 67 N.W. 846, 65 Minn. 48, 60 Am. 
S.R. 421, 33 LR.A. 423 (per Buck, 
euais))). 

7. See infra §§ 27-151, 

8. See supra §§ 8-10. 

9. See Mostyn v. Fabrigas, Cowp. 


161, 98 Reprint 1021. 


[a] Foreign transitory causes.— 
(1) It was long supposed that no 
cause, whether transitory or local, 
which had arisen abroad, could be 
tried in England. See 3 Coke Litt. ¢ 
7 § 440. (2) Even after this limita- 
tion had largely given way in fact, 
the number and importance of foreign 
causes were long insufficient to over- 
turn the common-law theory, which 
required that a foreign transitory 
cause should be pleaded as if it had 
happened within the state. Mostyn 
v. Fabrigas, Cowp. 161, 177, 98 Re- 
print 1021. 


106. Gould Pleading § 132. 
11. See cases infra this note. 


[a] Fiction was invented merely 
for mode of trial. To every other 
purpose it might be contradicted, but 
not for the purpose of saying that the 
cause should not be tried in the coun- 
ty in which the venue of the action 
was properly laid, according to the 
distinction between local and transi- 
tory causes. Shaver v. White, 6 
Munf. (20 Va.) 110, 8 Am.D. 730; Mos- 
tyn v. Fabrigas, Cowp. 161, 98 Re- 
print 1021. 


12. See Gould Pleading § 133. 
13. See Pleading § 1187 et seq. 
14. See Ward’s Case, Latch. 4, 82 


Reprint 245 (where it was contended 
that, “if there be an obligation bear- 
ing date at Antwerp or Callis-Sands 
it shall be understood to be in some of 
the taverns of London and not of 
those places beyond the sea.” And it 
was pointed out by counsel that while 
it had been held, in a case where the 
date of the obligation was at ‘“Ath- 
lone in Ireland,” that the action would 
not lie in England, as ‘‘England can- 
not be Ireland,” yet if the date had 
been at “Athlone” simply, then it was 
agreed that it might have been sued 


here, for Athlone may be alleged to 
be in England. So the date of the ob- 
ligation being simply “Hamburgh” it 
might be alleged to be the parish of 
St. Mary le Bow in London. “We 
the judges’? said Doderidge, J., de- 
livering the opinion, “ought to main- 
tain the jurisdiction of our court, if 
the case does not appear plainly and 
evidently to be without it and there- 
fore we ought to maintain the action. 
For aliter it would be out of our jur- 
isdiction. And if in truth we knew 
that the place is at ‘Hamburgh’ be- 
yond the sea, we ought not as judges 
to take notice of it’). 


15. McKenna v. Fisk, 1 How. (U. 
S.) 241, 11 L.Ed. 117; Shaver v. White, 
6 Munf. (20 Va.) 110, 8 Am.D. 730. 


16. See Mostyn v. Fabrigas, Cowp. 
161, 177, 98 Reprint 1021 (“There are 
occasions which make it absolutely 
necessary to state in the declaration, 
that the cause of action really hap- 
pened abroad; as in the case of spe- 
cialties, where the date must be set 
forth. If the declaration states a spe- 
cialty to have been made at West- 
minster in Middlesex, and upon pro- 
ducing the deed, it bears date at Ben- 
gal, the action is gone; because it is 
such a variance between the deed and 
the declaration as makes it appear to 
be a different instrument.” Per Lord 
Mansfield). 


17. See Mostyn v. Fabrigas, Cowp. 
161, 177, 98 Reprint 1021 (The ae 
has in that case invented a fiction; 
and has said, the party shall first set 
out the description truly, and then 
give a venue only for form, and for 
the sake of trial, by a videlicet, in the 
County of Middlesex, or any other 
county. But no judge ever thought 
that when the declaration said in Fort 
St. George, viz. in Cheapside, that the 


plaintiff meant that it was in Cheap- — 


side’). 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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was clearly recognized by the courts.18 But the fic- 
tion remained in use, until a comparatively recent 
date, as the accepted device under the rules of venue 
by which transitory causes of domestic origin con- 
taining matter of local description could be brought 
for trial elsewhere within the state than the county 
of their origin.t® By it also transitory causes arising 
abroad could be brought for trial anywhere within 
the state.?° 


[§ 17] C. The Modern Law of Venue in General— 
1. Leading Characteristics—a. In General. No 
sharp line of division ean be drawn, at least in Amer- 
ica, between the modern doctrine of venue and the 
historic doctrine under which the action-venue and 
the archaic fact-venue were used in conjunetion.?! 
Even as between this fact-venue and the modern 
venue there is no unbroken line; for some of the 
present day rules of venue in America, like the name 
for the doctrine,** are survivals of the ancient rules 
which found the test of venue in the local character 
of the occurrence.?? These features appear even in 
the statutory rules which in most American states 


_ have supplanted the common-law system of venue.*# 


But in the main, the modern doctrine of venue has 
two leading characteristics: It is essentially an ac- 
tion-venue, as distinguished from a fact-venue;?5 
its tendency is toward personal rather than territori- 
al tests.?° 


{[§ 18] b. Action-Venue Only. The rule that ev- 
ery traversable fact must be laid with a venue and 
that this venue must agree with the venue laid to 
the action?’ has no proper place in modern procedure. 
The statement of facts in the body of the pleading 
must indeed show eertainty, or particularity, of 
place;?° but this is required as a matter of descrip- 
tion, to give reasonable certainty and clearness to 
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the statement of facts, and not as a matter of ven- 
ue,”® except when, as happens in some states,®° an 
action to recover specific personal property must be 
brought in the county in which the chattel is.?? 
When stated, the place of an occurrence must be 
stated truly, without the suggestion, required by the 
older rule of venue, that it was in the county in which 
the action is to be tried, unless it was there in fact.?? 


[§ 19] c. Tendency to Personal Rather than Terri- 
torial Tests. It is characteristic of the modern doe- 
trine of venue that its test for the proper place of 
trial tends to become personal rather than territori- 
al. The trend of modern authority is toward the 
proposition that an action is properly brought where- 
ever the trial court has jurisdiction over the person 
of defendant and can award adequate relief in pro- 
ceedings against him personally.*4 In America, un- 
der the prevailing statutory systems,°?° the general 
test of venue looks to the residence of one of the 
parties; the place where the cause of action arose 
and the situs of the subject of action are, in most 
states, tests only in classes of cases which stand as 
exceptions, although broad ones, to the rule.*® 


[§ 20] 2. Range of Application—a. In General. 
Originally the rules of venne relating to trial by 
jury*®* were peculiar to the courts of law.°8 In its 
modern development in America, however, the doc- 
trine of venue has to do generally with all judi- 
cial proceedings, whether before a jury or to the 
court, which involve a trial.°® 


[§ 21] b. Actions for Legal Relief. Historically, 
the rules of venue relate only to the trial of issues 
of fact,*® and this feature is occasionally reflected 
even in the statutes of to-day.4! But in most states 
there is no longer a distinction between the venue for. 
a jury trial and the venue for an issue submitted to 


[a] Mlustration.—There were three 
distinct states of fact within the con- 
templation of this device: P sues in 
London on a bond dated at “Port St. 
Davids in the East Indies:” (1) P 
declares on the bond simply as dated. 
Here for a time (see Ilderton vy. Ilder- 
ton, 2 H.Bl. 145. 161, 126 Reprint 476) 
the court would have deemed itself 
to be without jurisdiction. (2) P, ig- 
noring the actual date of the instru- 
ment, declares on it as if made “at 
London, in the parish of St. Mary le 
Bow, in the ward of Cheap.” Here 
the court would hive apparent juris- 
diction but the evidence would show a 
variance. (3) P declares on the in- 
strument as if made “at Port St. Da- 
vids in the East Indies, to wit, at 
London in the parish of St. Mary le 
Bow in the ward of Cheap.” Here the 
evidence would develop no variance, 
for the true place appears in the 
pleading, and the court has apparent 
jurisdiction, because of the fictitious 
venue under the videlicet. Mostyn v. 
Fabrigas, Cowp. 161, 177, 98 Reprint 
1021; Roberts v. Harnage, 2 Salk. 659, 
91 Reprint 561; Dutch West-India Co. 
v. Van Moses, Str. 612, 93 Reprint 
733. 


[b] So in America.—If the action 
was on a note dated at “New Orleans, 
Louisiana,” it might be declared on, 
in an action in Albemarle County, 
Virginia, as made “at New Orleans, 
Louisiana, to wit, in Albemarle Coun- 
ty, Virginia.” 4 Minor Inst. p 959; 
Drake v. Fisher, 7 F.Cas.No. 4,061, 2 
McLean 69. 


Subordination of fact-venue to ac- 
tion-venue see supra § 9. 


1& Mostyn v. Fabrigas, Cowp. 161, 
177, 98 Reprint 1024. 


19. See Reagan v. Maze, 4 Blackf. 
(Ind.) 344 (which was an action in 
Fayette county unon a, note made in 
Union county. The venue was laid 
“at Union County, to-wit, at the Coun- 
ty of Fayette aforesaid”). 


20. See Ilderton v. Ilderton, 2 H. 
Bl. 145, 162, 126 Reprint 476 (where 
Eyre, C. J., declaring that the rule in- 
volved a “distinction without a differ- 
ence,” raised the question, “Shall we 
then assume jurisdiction to try mat- 
ters arising in a foreign country, 
without even the colour which the fic- 
tion of the parish of St. Mary le Bow 
in the ward of Cheap has so long sup- 
plied’? And he answered it thus: 
“Certainly not: of matters arising in 
a foreign country, pure and unmixed 
with matters arising in this country, 
we have no proper original jurisdic- 
tion; but of such matters as are mere- 
ly transitory, and follow the person, 
we acquire a jurisdiction by the help 
of that fiction . . . and we cannot 
proceed without it’). 


21. See supra § 7 et seq. 
22. See supra § 1. 


22. See Burt, etc., Lumber Co. v. 
Bailey, 175 F. 131 (where the ques- 
tion whether an action for breach of 
covenant, brought by a remote gran- 
tee of the land, was local was an- 
swered in the affirmative). 


24. Statutory requirements see in- 
fra §§ 27-151. 


25. See supra § 5; infra § 18. 


26. See infra § 19. 
27. See supra § 8. 

28. See Pleading § 138. 
29. See Pleading § 138. 
30. See infra § 118. 


31. Moorhouse v. Donaca, 13 P. 
112, 14 Or. 430. 


32. See Pleading § 138. 


33. Sentenis v. Ladew, 35 N.E. 650, 
140 N.Y. 463, 466, 87 Am.S.R. 569 (in 
an action brought in New York for 
trespass on land in Tennessee, the 
court, per Maynard, J., said: “The 
rule of law which the courts will en- 
force in this class of cases, when ob- 
jection is duly and seasonably made, 
is waived by the plaintiff when he 
brings the action; and by the defend- 
ant if he pleads generally and goes to 
pts without insisting upon its bene- 

si) e 


34 See Peyton v. Desmond, 129 F. 
1, 4, 68 C.C.A. 651 (per Van Devan- 
ter, J.); Little v. Chicago, etc., R. Co., 
67 N.W. 846, 65 Minn. 48, 50, 60 Am.S. 
R. 421, 33 L.R.A. 423 (per Mitchell, J.). 


35. See infra § 154. 
36. See infra § 27. 
37. See supra § 2. 


38. See Companhia de Mocambique 
v. British South Africa Co., [1892] 2 
Q.B. 358, 399 (per Lord Esher). 


39. See Gibbs v. Gibbs, 73 P. 641, 
26 Utah 382, 383 (per Baskin, GC. J.). 
And see infra §§ 21-23. 

40. See supra § 2. 

41. See statutory provisions. 
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the court.*? 

[§ 22] c. Suits for Equitable Relief.t® The Eng- 
lish chaneellors, administering equity as an in per- 
sonam jurisdiction exercised by one central tribunal, 
had little call to answer questions of venue, even 
when the suit concerned real estate, and, although 
such questions arose oceasionally in equity, as ques- 
tions of jurisdiction, in cases of foreign or colonial 
origin, the causes of equitable cognizance arising 
abroad made up only three, or at most four, classes 
of cases—fraud, trust, contract, and privity between 
the parties.t44 After the recognition of equity juris- 
diction in American courts,4> and with its adminis- 
tration through tribunals sitting in separate coun- 
ties, a doctrine as to the proper place of trial for 
equitable causes began to appear in the cases.*® It 
was early held that, in the absence of an express pro- 
vision as to equity cases, the established rules of 
venue for legal causes did not necessarily apply to 
courts of equity.47 But it was also held that equity, 
in determining the proper place of trial, would, when 
venue was not fixed by statute, follow the general 
analogy fixed by the rules of venue for actions at 
law.48 Where the court of chancery is of state wide 
jurisdiction and consists of a chancellor, the mat- 
ter of venue is, in the absence of statute, within the 
sound diseretion of the chancellor,*? and he is at 
liberty to adopt any reasonable rule in the prem- 
ises.5° In states which have adopted the principle 
of one form of civil action, the statutory rules of 
venue apply generally, whether the action is for legal 


statute 


42. Scanlon v. Deuel, (Ind.) 94, N : 
equitable 
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prescribing the venue for 
proceedings, a 


or for equitable relief. And in a number of the 
states which retain the distinction between. actions 
at law and suits in equity, there are now constitution- 
al or statutory provisions for the venue of equitable 
causes.°2 In some jurisdictions it is expressly pro- 
vided by statute that bills to enjoin proceedings at 
law must be brought in the county where the pro- 
ceedings at law are had.°? 


[§ 23] d. Special Proceedings. With the develop- 
ment in America of local-seated courts of general 
jurisdiction, each exercising, for its county or dis- 
trict, the powers which the English courts exercised 
at Westminster for the whole kingdom,°* there has 
developed also a body of rules of venue for various 
judicial proceedings which originally were rarely fet- 
tered by such restrictions.°® These include the ex- 
traordinary legal remedies of the older procedure— 
mandamus,*® quo warranto,°®? and prohibition,®® the 
writ of habeas corpus,®® judicial proceedings for di- 
vorce,®° proceedings to establish or set aside a will,®* 
proceedings in the right of eminent domain,®? pos- 
sessory warrants of a civil nature, for the recovery 
of personal property,®* and various other proceedings 
which were neither actions at law nor suits in eq- 
uity, and are not civil actions under the codes.** 
For the most part the question of the proper: place 
of trial for such proceedings is now governed by con- 
stitutional or statutory provisions which relate to 
them especially.°®> When there is no such provision, 
the apparent tendency in America is, not to hold 
that a given case is free from the restrictions of 


Works, 22 P. 252, 80 Cal. 308; Leland 


ereditor | v. Hathorn, 42 N.Y. 547. 
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BE. 561, 176 Ind. 208. And see statu- 
tory provisions. 


43. Personal jurisdiction and for- 
eign Cyeieas matter in equity see 
Equity § 131 


44. See Massie v. Watts, 6 Cranch 
(OIS.) 148, 157, 3\L.Hd. 181 (per Mar- 
shall Go J): > Paget. v.-hde, Ls Rats 
Eq. 118; Foster v. Vassall, 3 Atk. 587, 
26 Reprint 1138; Arglas v. Mus- 
champe, 2 Ch.Rep. 266, 21 Reprint 675, 
1 Vern.Ch. 75, 23 Reprint 322; Toller 
v. Carteret, 2 Vern.Ch. 494, 23 Re- 
print 916; Penn v. Baltimore, 1 Ves. 
Sr. 444, 27 Reprint 1132. 


45. See Equity § 4. 
4G. See Dunn y. McMillen, 1 Bibb 
(Ky.) 409. 


[a] In Georgia equity jurisdiction, 
not recognized in the constitution of 
1798, was conferred upon the superior 
courts by a statute in 1799. The ques- 
tion of the proper place of trial for an 
equity case was first raised in 1847, 
in Gilbert v. Thomas, 3 Ga. 575. 


47, See cases infra this note. 


[a] Provision as to “civil cases.”— 
In a state in which equity jurisdic- 
tion was created by statute it has 
been held that a constitutional provi- 
sion requiring all civil cases, with cer- 
tain exceptions, to be tried in the 
county wherein defendant resides does 
not apply to equity cases, no provi- 
sion being ‘made in the constitution 
for the exercise of any equity juris- 
diction whatever. Rice v. Tarver, 4 
Ga. 571; Gilbert vy. Thomas, 3 Ga. 573. 


48. Carswell v. Macon Mfg. Co., 38 
Ga. 403; Jordan v. Jordan, 16 Ga. 446; 
Carter v. Jordan, 15 Ga. 76; Bay State 
Tron Co. v. Goodall, 39 N.H. 223, 75 
Am.D. 219; State v. Grafer, 4 S.W. 
(2d) 955, 155 Tenn. 565 

[a] Rule applied.—There being no 


whose execution is returned unsatis- 
fied may bring a bill for discovery in 
the county in which either party re- 
sides, if both reside in the state, or 
in any county if plaintiff resides out 
of the state. Bay State Iron Co. v. 
Goodall, 39 N.H. 228, 75 Am.D. 219. 


49. Korn v. Zubalsky, 149 A. 585, 
105 N.J.Eq. 719; Scranton Button Co. 
v. Neonlite Corporation of America, 
149 A, 369, 105 N.J.Eq. 708. 


fa] Applications of rule.—(1) 
Reference to a vice chancellor for 
final hearing is a different thing from 
a preliminary application to a vice 
chancellor; the venue for final hear- 
ing is controlled by the chancellor, ir- 
respective of any written rule, and, 
after once made, such a reference may 
only be changed for good and suffi- 
cient reasons, which do not include 
mere convenience. Korn vy. Zubalsky, 
149 A. 585, 105 N.J.Eq. 719. (2) When 
an order of reference is presented to 
the chancellor and_ neither counsel 
communicate to him facts which 
would move him, in the exercise of 
sound discretion, to fix the venue for 
final hearing in a particular locality, 
counsel cannot afterward move the 
court to change the reference because 
of facts which they did not show to 
the court in the first instance, Korn 
v. Zubalsky, supra, 


50. Scranton Button Co. Neonlite 
Corporation of America, 149 A. 369, 
105 N.J.Eq. 708. 

Compliance with statutory require- 
ments see infra § 25. 


Effect as to jurisdiction see Equity 
5. 


51. See Ophir Silver Min. Co. v. 
San Francisco Super. Ct., 82 P. 70, 
147 Cal. 467, 3 Ann.Cas. 340 and note; 
Drinkhouse v. Spring Valley Water- 


52. See constitutional and statu- 
tory provisions. 

53. See Injunctions § 467. 

Equitable relief against judgment 
see Judgments § 156. 

54, Price v. State, 8 Gill (Md.) 295. 

55. See cases infra notes 56-68. 


56. See Mandamus § 528. And see 
Bean v. People, 6 Colo. 98; La Motte 
v. Smith, 27 SH. 9338,'50°S.C. 558, 

57. See Quo Warranto § 88. 


58. See Ex p. Ray, 45 Ala. 15; Ar- 
nold_v. Shields, 5 Dana (Ky.) 18, 30 


Am.D. 669; People v. Wyatt, 79 N.E. 
330, 186 N.Y. 383, 9 Ann.Cas. 972: 
gS v. Maxwell, 5 Rand (26 Va.) 


59. See Habeas Corpus § 147. And 
see Garner v. Gordon, 41 Ind. 92; Mc- 
Leod v. McLeod, 42 So. 873, 88 Miss, 
122; State v. Second Judicial Dist. 
Ct., $8°P. 564, 35 Mont. ti, 


60. See Divorce §§ 51-58, 
61. See Wills. 


62. See Eminent Domain § 833. 
And see Santa Rosa v. Fountain Wa- 
ter Com TIE PHLL23 IT PSEPASs) Cala pio 
Great Western Natural Gas, etc., Co, 
v. Hawkins, 66 N.E. 765, 30 Ind. App. 
5d; Michigan R. Co. v. Monroe Cir. 
Judge, 107 N.W. 704, 144 Mich. 44. 


63. Jordan v. Owens, 67 Ga. 616, 
617 (distinguishing the “possessory 
warrant” from the “civil cases” re- 
quired to be tried in the county where 
defendant resides). 


64. McLean v. Jephson, 13 N.Y.S. 
834, 26 Abb.N.Cas. 40, 44 and note; 
Scanlon v. Deuel, (Ind) 94 N.E. 561; 
State v. Chittenden, 107 N.W. 500, 127 
Wis. 468. 


65. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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venue ;°° but rather that the court must look to the 
substantial nature of the issue and the rule of anal- 
ogy.°* When the whole civil procedure is on a 
statutory basis, the provisions of the code will be 
invoked, as far as they are applicable and consistent, 
unless a contrary intention is apparent from the 
terms and context of the statute.®§ 


[§ 24] 3. Distinction between Interstate Venue 
and Municipal Venue. In the current elassifieation 
of venue, actions are simply “local” actions or “trans- 
itory” actions, whether the question of the proper 
place of trial is as between different states or as be- 
tween different counties of the same state.°® But the 
question of venue as between different states is not 
the same as the question of venue between different 
counties of the same state.7° If the question is 
whether an action is transitory or local as between 
counties of the same state, the localizing, of the ac- 
tion in some particular county is a restriction of 
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convenience merely, even when it nominally goes 
to the jurisdiction of the trial court.*1. The rules 
of venue in such a ¢ase are essentially rules of pro- 
cedure.’?, But the question whether an action is 
transitory or local as between different states of 
the Union, or between foreign countries, is one 
which is essentially a question of jurisdiction over 
the subject of the action,** even when the case 
is in equity.74 Practically, it is as if the foreign 
local cause did not exist, so far as concerns its 
direct enforcement in domestic courts.*® It is 
true that many causes which are local as inter- 
state causes are local also within the state;7° but 
it is also true that a local cause may become transi- 
tory as between different counties of a state without 
affecting its local nature as between different 
states,‘* or that a cause which is transitory as be- 
tween states may, under the arbitrary regulation of 
a statute, be local within the state.78 


III. CONSTITUTIONAL AND STATUTORY REQUIREMENTS 7° 


[§ 25] The venue of civil actions and proceed- 
ings is ordinarily a matter regulated by constitution- 
al and statutory provisions in the various states,®° 


66. See People v. Ouray, 4 Colo. 
291, 292 (where the court, referring ]Q.B. 358. 
to the writ of mandamus, remarks: 71. 
“Formerly writs were returnable ubi- | inn. 
cunque fuerimus in Anglia, but it is| saiq: 
not probable that the legislature con- | jn 
templated a return to that ancient 
practice’); People v. Cicott, 15 Mich. 


513, 517 


section 
(1894)], viz., 


v. British South Africa Co., [1892] 2 Ue 


Smith v. Barr, 79 N.W. 507, 76 
(where Mitchell, J., 
“In our opinion, the last clause 
[Minn. 
‘the court therein shall 
have no jurisdiction of said action’ 


51838 


and such provisions, where they exist, control any 
general rules as to the rights of parties seeking the 
aid of courts to select the forum** and supersede 


358, and British South Africa 
Wee Companhia de Mocambique, 
f1893] A.C. 602 (reviewing both 
British and American authorities). 

76. Ellenwood v. Marietta Chair 
Corr beS.Cte Til ib Sais Sieh 0o oo eee 
Ed. 913; Peyton v. Desmond, 129 F. 
Ly 684 CiCrAro Gow: 


Gens Sit 


326, 327 (where, on an information in 
the nature of quo warranto, a motion 
was made to send the issues to be 
tried in another county, and Cooley, 
J., said: “This motion was argued as 
if, under the statute [relating to in- 
formations] it were entirely a mat- 
ter of discretion with us to send the 
case for trial to any county in the 
state; and if it were so I think great 
force ought to be allowed to any rea- 
sonable suggestion that a trial in any 
particular county would be in danger 
of being improperly influenced. But, 
after a most careful examination of 
the statute, I am satisfied that it is 
entirely silent on the subject of the 
place of trial, and that in this re- 
spect we must be governed by com- 
mon law rules”); La Motte v. Smith, 
OT SE 935,00 s-©.) 558. 

[a] Common-law rule on the point 
was thus stated by Lord Mansfield in 
Rex v. Amery, 1 T.R. 364, 367, 99 Re- 
print 1141: ‘Many informations in the 
nature of a quo warranto, upen which 
the existence of corporations depend- 
ed, have been tried at Nisi Prius, and 
many at Bar. The only rule therefore 
to go by is the judgment which the 
Court shall form on the nature of the 
issues and their dependencies.” 


67. See People v. Ouray, 4 Colo. 
291; Com. v. Smead, 11 Mass. 74; Peo- 
ple v. Cicott, 15 Mich. 326; In re Mt. 
Pleasant Bank, 5 Ohio 249; La Motte 
Ves SIL aS 933,50) JSC. 55 8e 
State v. Chittenden, 107 N.W. 500, 127 
Wis. 468. 

68. - Toledo, etc., Traction Co. v. 
Toledo, etc., Interurban R. Co., 86 N. 
E. 54, 171 Ind. 213, 223; Great West- 
ern Natural Gas, etc., Co. v. Hawkins, 
66 N.E. 765, 30 Ind.App. 557. See 
Santa Rosa v. Fountain Water Co., 71 
Popii2s, 1136, 138 "Cal. 579 (holding 
that the provisions as to the civil 
action will not apply). 


69. McGonigle v,., Atchison, 
550, 33 Kan. 726. 
70. See Companhia de Mocambique 


eee; 


{to recover land, brought elsewhere 
than in the county in which the land 
is situated], is not to be construed as 
meaning that the court has no juris- 
diction of, the subject-matter of the 
action, in the full sense in which that 
term is ordinarily used. The district 
court of the state, which in a proper 
sense is one court, has jurisdiction of 
actions for the recovery of real prop- 
erty. We have no doubt that, not- 
withstanding the statute, the district 
court for any county in the state 
would, with the express consent of 
both parties, have jurisdiction to try 
any action for the recovery of real 
property, although no part of the 
property was situated in that county, 
which would not be the faet if the 
court had no jurisdiction of the sub- 
ject-matter, in the ordinary pncaning 
of that term’’). 


72. See supra § 1. 


73. Ellenwood v. Marietta Chair 
COMPS WS Cte (7A 158) OS. 3105 93 9) girs 
Ed. 913; Allin vy. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 6 L.R.A. 416; Reams y. Sinclair, 
130 N.W. 562, 88 Neb. 738; British 
South Africa Co. v. Companhia de 
Mocambique, [1898] A.C. 602 [ap- 
pr the view of Lord Esher, M. R., in 
the court of appeal, and of Lawrence 
and Wright, JJ., in the queens bench 
division, in same case, [1892] 2 Q.B. 
358), 689 0. 


74 Carpenter y.. Strange, 11 S.Ct. 
960, 141 U.S. 87, 106, 35 L.Hd- 640; 
Northern Indiana R. Co. v. Michigan 
Cent. ‘RCo., 1b How. (U.S:)..2388, 14 
L.Ed. 674; Ophir Silver Min. Co. v. 
San Frafcisco Super. Ct., 82 P. 70, 147 
Cal. 467, 3 Ann.Cas. 340; Columbia 
Nat. Sand Dredging Co. v. Morton, 28 
App.Cas.D.C. 288, 7 L.R.A.N.S. 114 and 
note, 8 Ann.Cas. 511; Davis v. Head- 
ley, 22 N.J.Eq. 115; Lindsley v. Un- 


ion Silver Star Min. Co., 66 P. 382, 26 
Wash, 301. 
75. See Companhia de Mocambique 


v. British South Africa Co., [1892] 


77. Allin v. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 6 L.R.A. 416. 


[a] In England the abolition of 
the local domestic venues did not af- 
fect the question of venue as between 
different nations, the latter remained 
a limitation on jurisdiction. .Com- 
panhia de Mocambique vy. British 
South Africa Co., [1892] 2 Q.B. 358, 
399. 


78. Little v. Chicago, ete, R. Co., 
67 N.W. 846, 65 Minn. 48, 53, 60 Am. 
S.R. 421, 33 L.R.A. 423 (where Mitch- 
ell, J., delivering the majority opin- 
ion, remarked: “It is suggested that 
the statutes of this state, in conform- 
ity to the old rule, make actions for 
injuries to old property local. Gen. 
Stat. 1894, §§ 5182, 5183. This is true, 
and, strangely enough, in 1885 the 
legislature went so far as to provide 
that, if the county designated in the 
complaint is not the proper one, the 
court should have no jurisdiction of 
the action. But this statute has no 
application to causes of action aris- 
ing out of the state. While it settles 
the rule and indicates the policy of 
this state as to actions for injuries to 
real property within the state, we do 
not think it ought to have any weight 
in determining what the rule should 
be as to causes of action arising out 
of the state, which can have no local 
venue here under the provisions of 
the statute’). Compare Newton v. 
Bronson, 13 N.Y.) 587%, 46% Ami Drns9 
(holding that Code § 1238, providing 
that actions to recover real estate or 
interests therein must be tried in the 
county where the land lies, has no ap- 
plication where the subject of the ac- 
tion lies. out of the state). 


79. Construction of particular pro- 
visions see infra §§ 27-218. 


80. See constitutional and statu- 
tory provisions. 
81. Perkins v. Winder, 


TEib MAB Xa) 
394, 123 Cal.App. 467; 


Tennessee Fer- 
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common-law rules’? or prior statutory provisions*® 
in conflict with them, and any answer to a question 
involving venue must be found in their terms.** 
it within the power of the state to fix the venue of 
actions according to its judgment so long as it does 


tilizer Co. v. Hand, 95 S.E. 81, 147 Ga. 


588; Vaughn v. Fallin, 111 S.H. 5138, 
ISS) INK CK Su iis 
[a] Reason for rule.—‘“‘The rem- 


edy which the law gives for the en- 
forcement of a right does not neces- 
sarily embrace a right on the part of 
the complaining party to choose his 
own forum in which to litigate his 
cause. The defendant also is inter- 
ested in the question of the jurisdic- 
tion in which the alleged right is to 
be urged against him and is entitled 
to have the controversy adjudicated in 
a venue which the law provides for.” 
Tennessee Fertilizer Co. v. Hand, 95 
S.E. 81, 147 Ga. 588. 


[b] Legal and equitable proceed- 
ings (1) are equally within the rule. 
Tennessee Fertilizer Co. v. Hand, 95 
S.E. 81, 147 Ga. 588. (2) Statutory 
provisions as to the district in which 
a proceeding in equity shall be 
brought must be complied with. 
Johnson v. Shaw, 31 Ala. 592; Mid- 
dlebrooks v. Barron, 105 S.E. 298, 150 
Ga. 701. 


{e] Defendant against whom sub- 
stantial relief scught.—Under a stat- 
ute requiring that equity cases shall 
be tried in the county wherein defend- 
ant resides against whom substantial 
relief is prayed, where no substan- 
tial relief has been asked against a de- 
fendant residing in one county, but 
such relief has been asked against 
the resident of another county, the 
court of the former county has no 
jurisdiction. Middlebrooks v, Barron, 
105 S.H. 298, 150 Ga. 701. 


[ad] In case of nonresidents.—A 
statute providing that, in case of non- 
residents, a bill in chancery may be 
filed in the district where the subject 
of the suit, or any portion of it, is, 
is to be construed as meaning where 
all of the defendants are nonresidents, 
and does not apply to a suit against 
two or more defendants, a part of 
whom are residents and the others 


nonresidents. Johnson y. Shaw, 31 
Ala. 592. 
[e] Repeal of statutes.—(1) Gen. 


L. (1885) e¢ 169, providing that cer- 
tain actions relating to real property 
should be brought and tried in the 
county where the subject of the action 
is situated, and that “if the county 
designated in the complaint is not the 
proper county the court therein shall 
have no jurisdiction of the action,” 
was not repealed by Gen. L. (1895) ¢ 
28, amending Gen. St. (1878) c 66 § 51 
(Gen. St. [1894] § 5188), relating to 
the change of the place of trial of 
civil actions. Kretzschmar vy. Meehan, 
77 N.W. 41, 74 Minn. 211. (2) Rev. 
Sts esl § 6, authorizing plaintiff to 
sue in the county where he resides, 
does not repeal by implication an act 
incorporating a mutual fire insurance 
company providing that actions as to 
losses are to be brought in the county 
wherein the company is established. 
Martin v. Penobscot Mut. Fire Ins. 
Co., 53 Me. 419. (3) The act of Jan. 
12, 1853, providing where suits shall 
be commenced, repeals by implication 
Act July 12, 1851 § 24. Geck v. 
Shepherd, 1 N.M. 346. (4) Vernon’s 
Sayles Civ. St. Annot. art 1995 subd 
29-a does not repeal by implication 
art 1995 subd 4. Duvall v. Boyer, 
(Tex.Civ.App.) 35 S.W.(2d) 181; Oak- 
jand Motor Car Co. vy. Jones, (Tex. 
Civ.App.) 29 S.W.(2d) 861. Contra 
Citizens’ Nat. Bank of Waco v. Del 
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Rio Bank & Trust Co., (Tex.Civ. App.) 
11 S.W.(2d) 242. 

Validity of contracts as to venue 
see Contracts § 397. 

82. Oliver v. Loye, 
Coleman y. Lucksinger, 123 S.W. 441, 
224 Mo. 1, 29 L.R.A.N.S. 934; City of 
Kirkwood ex rel. McMahon v. Hand- 
lan, 168 S.W. 351, 182 Mo.App. 638; 
City of Kirkwood ex rel. McMahon 
v. Handlan, 168 S.W. 350, 182 Mo.App. 
637; City of Kirkwood ex rel. Mc- 
Mahon y. Handlan, 168 S.W. 346, 182 
Mo.App. 626; City of Tahoka v. Jack- 
son, 276 S.W. 662, 115 Tex. 89; State 
v. Superior Court of Pierce County, 
176 P. 352, 104 Wash. 268. 


83. Miller v. Thurmond, 20 Mo. 477. 


[a] Retroactive operation. aa 
Const. (1879) art. 6 § 5, requiring “ac- 
tions for the recovery of the posses- 
sion of, quieting title to, or for the 
enforcement of liens upon, real es- 
tate’? to be commenced in the county 
in which the real estate is situated, is 
not retrospective in its operation. 
Watt Ve Wright, 5 Po 915166 Cale 202. 
(2) The act relating to the venue of 
actions for personal injuries has no 
application to suits commenced prior 
to its passage. Harris v. Alabama 
Great Southern R. Co., 40 So. 267, 146 
Ala. 340. (8) Act (1856) § 4, giving 
the right to anyone whose property 
or person has been injured to sue in 
the county in which the cause of ac- 
tion arose, applies only to causes of 
action originating after its passage. 
Southwestern R. Co. v. Paulk, 24 Ga. 
356. 

84 Baldwin v. Munger, 
417, 200 Lowa 32. 


[a] Matter for legislative regula- 
tion.—The venue of civil actions is a 
matter for legislative regulation and 
is not governed by the rules of the 
common law. Causey v. Morris, 142 
S.B7083, 195) N.C. b382n Clark. vy. Cano- 
lina. Homes, 128 S:.E. 20, 189° Nuc. 
703; Latham v. Latham, 100 S.E. 131, 
178 N.C. 12; Interstate Cooperage 
Co. v. Eureka Lumber Co., 66 S.E. 
434, 151 N.C, 455. 


[b] Construction.—The object of 
Hart. Dig. art 667, prescribing places 
at which suits shall be instituted, was 
to provide for the protection and con- 
venience of resident citizens by pre- 
venting them from being drawn from 
home to distant counties to defend 
suits which might be _ instituted 
against them, and to carry out that 
object a liberal construction will be 
given; but where the statute is in- 
voked for any other purpose, it is not 
entitled to any other than its plain 
literal meaning. Finch’s Heirs v. Ed- 
monson, 9 Tex. 504. 


85. Clark v. Louisville & N. R. Co., 
130 So. 302, 307, 158 Miss. 287; Pan- 
American Petroleum Corporation v. 
Pate, 126 So. 480, 157 Miss. :822 [sug 
error overr 128 So. 870, 157 Miss. 822]. 


“A state has the right to fix venue 
of actions according to its conception 
of what is necessary to best adminis- 
ter justice in itg courts. It is not 
necessary for it to fix the venue of an 
action in any one particular place. It 
cannot unreasonably discriminate be- 
tween classes of defendants, but, hav- 
ing reference to reasonable conditions, 
it may fix the venue of actions ac- 
cording to its judgment of conveni- 
ence, justice, etc. The state is the 
judge so long as it does not unreason- 


59° Miss. 320; 


204 N.W. 


[§ 25 


not unreasonably discriminate between litigants or 
classes of litigants.*® In the absence of express con- 
stitutional restriction the legislature has power to 
designate the counties in which certain ‘actions shall 
be tried,®* and in so doing, it has been held not to 


ably discriminate between litigants or 
classes of litigants.” Clark vy. Louis- 
ville & N. R. Co., supra. 


[a] Classification held reasonable 
or vot discriminatory.—(1) Heming- 
way Code (1927) § 500 as to actions 
against public officers. Pan-Ameri- 
can Petroleum Corporation v. Pate, 
126 So. 480, 157 Miss. 822 [sug error 
overr 128 So. 870, 157 Miss. 822]. (2) 
Hemingway Code (1927) § 500 not 
discriminating against foreign corpo- 
rations. Hercules Powder Co. v. Ty- 
rone, 124 So. 74, 155 Miss. 75 [sug 
error overr 124 So. 475, 155 Miss. 75]. 


[b] Statutes held discriminatory. 
—99 Ohio L. p 538 as to actions 
against owner of automobile causing. 
injury. Hoblét v. Gorman, 8 Ohio 
Ibe 270. But see infra note 86 

{c] RBequirement of Organic Act 


as to trial in county of residence is 
infringed by Code Civ. Proc. § 48 (Wil- 
son Rev. & Annot. St. [1903] § 4246). 
Burke v. Malaby, 78 P. 105, 14 Okl. 650. 


Equal protection of laws as to ven- 
ue see Constitutional Law § 949. 


86. People v. City of Syracuse, 113 
N.Y.S. 707, 128 App.Div. 702; Czar- 
nowsky v. City of Rochester, 66 N.Y.S. 
931, 55 App.Div. 388 [aff 59 N.E. 1121, 
165 N.Y. 649]; Getman v. Mayor of 
City of New York, 21 N.Y.S. 116, 66 
Hun 236. 


[a] Constitutional restrictions.— 
(1) In Const. art 8 § 5, providing that 
“all civil and criminal business” aris- 
ing in any county must be tried in 
such county, unless a change of venue 
be taken, the word “business’’ was 
erroneously used, and ‘‘cause of ac- 
tion” should be deemed substituted 
therefor. Gibbs v. Gibbs, 73 P. 641, 
26 Utah 382 [overr Konold v. Rio 
Grande W. Ry. Co., 51 P. 256, 16 Utah 
151-so far as in conflict]; White v. Rio 
Grande Western Ry. g 
593, 25 Utah 346. (2) Comp. Ee 
(1888) § 3193, as amended in Sess. 
L. (1896) ¢c 17, naming the causes of 
action which must be tried in the 
county in which the subject of the 
action is situated, is not in conflict 
with Const. art 8, § 5, providing that 
“all civil and criminal business aris- 
ing in any county must be tried in 


such county unless a change of venue | 


be taken.’ Deseret Irr. Co. v. Mc- 
Intyre, 52 P. 628, 16 Utah 398. (3) 
Section 5 of art 8 of the constitution, 
providing that all civil and criminal 
business arising in any county must 
be tried in such county, unless a 
change of venue is taken, is only 
prospective in its operation, and does 
not apply to actions pending when the 
constitution was adopted.--Jungk v. 
Holbrook, 49 P. 305, 15 Utah 198, 62 
Am.S.R. 921. (4) Rev. St. (1898) §§ 
2928— 2933 are not a violation of Const. 
art 8 § 5. Snyder v. Pike, 83 P. 692, 
30 Utah. 102. (5) Comp. L. §§ 3195, 
3196, 3197, and 3198 subd 1 are in con- 
flict with Const. art 8 § 5. Konold 
v. Rio Grande W. Ry. Co., 51 P. 256, 
16 Utah 151. (6) A constitutional pro- 
vision giving a party the right to 
bring his gction, if the cause of ac- 
tion be within the jurisdiction of the 
circuit court, in the circuit court of 
any county he may choose, does not 
confer on plaintiff the absolute right 
to trial in such court. Ex p. Block, 11 
Ark. 281. 


[b] Legislature may provide that 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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abridge a constitutional jurisdiction conferred on 
particular courts’? unless its enactments are con- 
strued to limit the jurisdiction of the court as to the 
parties or subject matter.88 Under a constitutional 
authorization to the legislature to fix the jurisdic- 
tion of particular inferior courts, it is within the 
power of the legislature to fix and determine the ven- 
ue of civil actions therein,’® and the court will not 
inquire into the wisdom of the legislature in the ex- 
ercise of this power unless its legislation is clearly 
such as to deprive a party of a constitutional right.°° 
A constitutional provision that a chancery court 
shall be held in each county at a place fixed by law 
does not confer such a right of venue on a defendant 
that he cannot be sued outside the county of his resi- 
dence or of the subject matter of the suit.°! Where 
the legislature has enacted a scheme of venue in civil 
cases, it should be so construed, if possible, as to 
cover all situations which may arise.°? 


Special and general statutes. A statute applica- 
ble to a proceeding of a particular nature will not re- 
move somewhat analogous proceedings from the op- 
eration of statutes of a general character.°? A spe- 
cial statute as to venue is not abrogated by a subse- 


“quent statute treating the subject generally and not 


expressly contradicting the prior statute unless such 
construction is necessary to give any meaning to the 
words of the subsequent statute.°4 The provision of 
a general Jaw will control as against an exception 
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contained in a special statute where the applicability 
of the exception does not clearly appear.?® 


Applicability to particular courts. A statutory 
provision as to venue in a particular court is not ap- 
plicable to a proceeding in another court,®® and a 
provision that a matter of procedure in a particular 
court which is not specifically provided for in the 
statute relating to procedure in such court shall be 
governed by the statute applicable to the procedure . 
in another court does not operate to allow matters 
not specifically provided for in the latter statute to 
be controlled by the provisions of the former.°* A 
statute prescribing the venue of civil actions is ap- 
plicable to actions in the probate as well as the dis- 
trict courts where the rules of practice of the district 
court are made applicable to them and they are given 
jurisdiction to a limited amount plainly concurrent 
with that of the district court.°® 


Joinder of causes. Where there are distinct caus- 
es of action of such a nature that they may be join- 
ed in the same suit, venue as to one of them will con- 
fer venue as to the other.°® Where statutes provide 
different rules of venue as to courts of different ju- 
risdiction, where a cause of action which is cogniza- 
ble in one court is combined with other causes of 
action, and suit thereon is brought in another court, 
the venue is to be determined according to the court 
in which the suit is brought. 


IV. CONTRACTS AS TO VENUE 


[§ 26] The validity of a contract by which the 
parties attempt to fix the venue of an action at a 
place other than that at which it may be brought un- 
der the governing law as constituting an interference 


with the course of justice has been elsewhere consid- 
ered.2 Such contracts, where their validity is recog- 
nized, are not binding on persons not parties to 
them,® nor will they be extended beyond their terms.* 


civil actions for damages arising in 
the use of automobiles may _ be 
brought in the county where the dam- 
ages were sustained. Guido v. Nagle, 
8 Pa.Dist.&Co. 119. But see supra and 
note 85 [b]. 


[ce] Actions involving title.—(1) 
Statutes fixing the place of trial for 
actions involving title have been held 
valid (Sacramento & San Joaquin 
Drainage Dist. v. Superior Court in 
and for Colusa County, 238 P. 687, 
196 Cal. 414), (2) although in some 
instances territorial acts of this class 
have been held inconsistent with or- 
ganic acts and federal laws requir- 
ing the venue to be laid where de- 
fendant resides (Burke v. Malaby, 78 
P. 105, 14 Okl. 650). 


[d] Drainage acts.—St. (1919) p 
1092 § 32, giving exclusive jurisdic- 
tion to the superior court of the coun- 
ty containing the largest area of land 
included within a drainage district to 
determine the validity of an assess- 
ment or a bond issue, has been held 
not violative of Const. art 6 § 5, re- 
quiring all actions affecting real es- 
tate to be brought in the county in 
which the land is situated and not in- 
valid as trenching on constitutional 
jurisdiction of superior courts. Sac- 
ramento & San Joaquin Drainage 


Dist. v. Superior Court in and for 
-Colusa Comwnty, 238 P. 687, 196 Cal. 414. 


87. Brooklyn v. New York, 25 Hun 
(N.Y.) 612. 
{a] Statute, the purpose of which 


~ is to regulate the counties in which 


actions may be brought, or, in other 
words, their venue, will not be con- 
strued as fixing or regulating juris- 
diction. Gillen yv. Illinois Central R. 


Co., 125 S.W. 1047, 137 Ky. 375. 
88 Getman v. Mayor of City of 
New York, 21 N.Y.S. 116, 66 Hun 236. 
89. Allen v. Smith, 95 N.E. 829, 84 
Ohio St. 283, Ann.Cas.1912C 611. 


90. Allen v. Smith, supra. 
91. Fulmore v. Brady, 44 Ala. 218. 


92. State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 S. 
W. 454, 314 Mo. 3738. 


93. See Lang v. Lang, 73 S.E. 716, 
70 W.Va. 205, 38 L.R.A.N.S. 950, Ann. 
Cas.1913D 1129 (holding that a stat- 
ute fixing the venue as to divorce pro- 
ceedings does not control as to an in- 
dependent suit for maintenance). 


94 State v. Fenn, 10 OhioN.P.N.S. 
325. 

[a] Rule avplied to an action by 
the attorney-general on behalf of the 
state for the recovery of possession 
of an island. State vy. Fenn, 10 Ohio 
INMRENES a 820. 


95. Smythe v. Home Life & Acci- 
dent Ins. Co., 64 So. 142, 134 La. 368. 


96. Texas Supply Co. v. Clarke, 
(Tex.Civ.App.) 220 S.W. 573; Ran- 
dal] v. Harris, (Tex.Civ.App.) 218 S. 
W. 509; Fears v. Fish, (Tex.Civ. App.) 
218 S.W. 507. 

[a] For example, Vernon’s Sayles 
Civ. St. Annot. (1914) art 2308, relat- 
ing to venue of an action, applies to 
suits in courts of justices of the 
peace, and not to county courts. Tex- 


as Supply Co. v. Clarke, (Tex.Civ. 
App.) 220 S.W. 573. 
97. Randall v. Harris, (Tex.Civ. 


App.) 218 S.W. 509; Fears v. Fish, 
(Tex.Civ.App.) 218 S.W. 507. 


98. Cody v. Raynaud, 1 Colo. 272. 


99. International & G. N. Ry. Co. 
v. Anderson, (Tex.Civ.App.) 150 S.W. 
239; First Nat. Bonk v. Valenta, 75 
S.W. 1087, 33 Tex.Civ.App. 108. 


1. Randall v. Harris, (Tex.Civ. 
App.) 218 S.W. 509. 


[a] For example, when a eause of 
action which would be cognizable in a 
justice’s court is combined with other 
causes of action, and suit thereon is 
brought in the district or county 
court, the case is to be tried accord- 
ing to the practice in the court in 
which suit is brought, so that the 
venue of such suit is to be determined 
by the provisions of the statute pro- 
viding for suits in the district and 
county courts. Randall v. Harris, 
(Tex.Civ.App.) 218 S.W. 509. 


2. See Contracts § 397. 


3. Zapp v. Davidson, 54 S.W. 366, 
21 Tex.Civ.App. 566. 


[a] Rule applied (1) to an action 
by a landlord to foreclose a lien on 
cotton and to recover its value from 
the purchaser where the purchaser 
was not a perty to an agreement be- 
tween the landlord and the tenant 
that rent should be paid in a county 
other than that in which the tenant 
resided. Zapp v. Davidson, 54 S.W. 
366, 21 Tex.Civ.App. 566.’ (2) An’ in- 
dorser of a note who waived only no- 
tice of demand, protest, and nonpay- 
ment and exemptions is not bound by 
a waiver of venue on the fact of the 
note. Shows vy. Jackson, 110 So. 273, 
215 Ala. 256. 


4. Shows y. Jackson, supra; Gen- 
eral Motors Acceptance Corporation 
v. Codiga, 216 P. 383, 62 Cal.App. 177; 
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V. NATURE OR SUBJECT OF ACTION AS FIXING VENUE 


[§ 27] A. In General. The statutes with refer- 
ence to venue in the various jurisdictions now fre- 
quently provide that, with certain exceptions, actions 
are to be tried in the county or district in which de- 
fendants, or some of them, reside.> Under such pro- 
visions the general rule is that actions must be 
brought and tried where defendant resides,® and, in 
order that they may be brought where the subject 
matter is situated,” or where the cause of action aris- 
es,® or in any other place designated by an exception 
in the statute, they must be brought within the ex- 
ception. It is not sufficient, to bring a case within the 
exceptions to the rule, that the complaint ask for 
relief as to the subject matter which is ‘merely in- 
cidental to the primary purpose of the action.® Gen- 
erally speaking therefore, under such statutes venue 
depends on the nature of the action.’° 


Allegations of pleadings as controlling. Under 
the venue statutes a plaintiff bringing a cause of ac- 
tion in good faith is entitled to invoke the venue that 
accords with the allegations of the petition, regard- 
less of the possibility that venue may fall with the 
suit on plaintiff’s failure to maintain the merits of 


the suit.?! 


In urgent and important cases, especially public 
ones, it has been held that the court may direct the 
hearing of the cause, or of some preliminary question 
in it, in whatever district the court may happen to 
be sitting when the exigency arises.” 


[§ 28] B. Transitory or Local Actions Generally 
—l. General Rule as to Venue. The distinetion 
with regard to venue as between local and transitory 
actions has been said to be as old as actions them- 
selves,t? and the rules distinguishing between them 
are well settled.t* Except as the venue of actions 
which would otherwise be transitory in their nature 
may have been localized by statute,+® or as the stat- 
utes may require the aetion to be brought in the > 
county or district wherein defendant resides,'® the 
general rule is that plaintiff may bring a transitory 
action in a court of general jurisdiction in any coun- 
ty or district'? wherein defendant ean be found and 
served with process.t5 On the other hand, a local 
action must, in the absence of contrary statutory 
provision, be brought in the county or district in 
which the subject matter les,?® or where the cause 


Ariz.—Sandoval v. Randolvh, 95 P. 


General Motors Acceptance Corpora- 8. 


tion v. Parker, 216 P. 384, 62 Cal.App. 
oie 

[a] Rule applied.—A provision au- 
thorizing an appearance in any court 
of record in the United States by an 
attorney for the maker of a note giv- 
ing him power to waive process, con- 
fess judgment, ete., does not author- 
ize the bringing of a suit on the note 
jn any court of competent jurisdiction. 
General Motors Acceptance Corpora- 
tion v. Parker, 216 P. 384, 62 Cal.App. 
797; General Motors Acceptance Cor- 
poration Vo Codiva, 2G, beso, o2 Cal. 
App. 177. 


5. See statutory provisions; cases 
infra this section; and §§ 154-198. 


[a] Permissive and mandatory 
statutes.—_W here, in Code Civ. Proc. 
§ 51 (Gen. St. [1909] § 5644), relat- 
ing to venue, it is provided that cer- 
tain actions “must” and others ‘may’ 
be brought in certain counties, and 
that all others must be brought in the 
county of defendant’s residence or 

where he may be summoned, actions 
in relation to which the term “may” 
is used are not thereby rendered lo- 
cal and may be brought in any coun- 
ty in which defendant is summoned. 
Henry v. Missouri, K. & T. Ry. Co., 142 
P. 972; -92' Kan. 1017; Henry v. Mis- 
Souris ike co baay. Co. 142 P1973, 92; 
Kan. 1020. 

6 Smith v. Smith, 26 P. 356, 88 
Cal. 572; State v. District Court of 
Swift County, 205 N.W. 284, 164 Minn. 
433; Hunt v. Dean, 97 N.W. 574, 91 
Minn. 96, 98 [quot Mitchell, J., in 
Smith v. Barr, 79 N.W. 507, 76 Minn. 
513, 517]; State v. Chippewa County 
DIStCtt, 68 NeWe tbo, oom Wiinn. 283) 
Smith v. Barr, 79 N.W. 507, 76 Minn. 
513; Dunham y. Shindler, 20 P. 326, 
17 Or. 256. 

Vomuomithi Vv, smith, 26 °P.) 856, 83 
Cal yai2: State. v.~District. Court. of 
Swift County, 205 N.W. 284, 164 Minn. 
433; Smith v. Barr, 79 N.W. 507, 76 
Minn. 513, 517 [quot with approval by 
Collins, ae in State v. Chippewa 
County Dist: Ct, 88 N.W: 755, 85 
Minn. 283, 287, and in Hunt y. Dean, 
97 N.W. 574, 91 Minn. 96, 98]. 


Generally see infra §§ 65-120. 


Smith v. Smith, 26 P. 356, 88 
Cal eines 

Generally see infra § 152. 

9. State ex rel. Ballord-Trimble 
Lumber Co. v. District Court of Clay 
County, 139 N.W. 135, 120 Minn. 99. 

Ancillary and incidental proceed- 
ings generally see infra § 130. 

10. Page Belting Co. v. Joseph, 226 
NYS 723, dsteMise. 373. 


11. McKee v.: McKee, 
App.) 12 S.W.(2d) 849. 


(Tex.Civ. 


12. Ewing v. Filley, 43 Pa. 384. 
13. Casey v. Adams, 102 U.S. 66, 26 
L.Ed. 52. 


14. McLeod v. Connecticut & P. R. 
Co., 6 A. 648, 58 Vt. 727. 
15. See statutory provisions. 


Particular causes of action and ac- 
tiene of particular nature see infra §§ 
30-152. 


16. See infra § 155. 


17. Ark.—Road Improvement Dist. 


No. 4 of Saline County v. Ball, 281 S. 
Wi. 5, 270. Ark 7522: 


Fla.—Linger v. Balfour, 136 So. 433, 
101 Fla. 1529. 


Me.—Central Maine Power Co. v. 
preae Cent. RR. Co...) 93) "AL 44,1134 Me: 

N.Y.—Anderson vy. Nassau Electrie 
RCo. 21273) NeYiS2 304, 13S App Div, 
816. 

Ohio.—State v. Roettinger, 151 N.E. 
777, 20 Ohio App. 47. 


Va.—James v. Powell, 152 S.E. 539, 
154 Va. 96. 
{a] Venue in margin.—In Virginia 


it is not error that the venue is laid 
in one county and the action brought 
in another, unless defendant is an in- 
habitant of another county and moves 
to dismiss the suit for that cause. 
Payne v. Britton’s Ex’r, 6 Rand. (27 
Va.) 101. 


Character of actions as local or 
transitory as affecting jurisdiction of 
subject matter or cause of action see 
Courts §§ 38-46 

alist | 10h Se Nowed v. Richmond, etce., 
RR. Co: Be hw 429; 


119; £1 Ariz. 371 faff 32 S.Ct. (485.222 

US! 16i, 56 Land e142). 
Ark.—Nationa! Liberty Ins. Co. v. 

ee 292 S.W. 677, 680, 173 Ark. 


Ga.—Murphy v. John S. Winter & 
Co., 18 Ga. 696. 


Kan.—Henry v. Missouri, K. & T. 
Ry. Co., 142 P. 973, 92 Kan. 1020; 
Henry yv.. Missouri, “KiV& 2, Ry Cox 


142 P: 972, 92 Kan. 1017. 


Ky.—Williamson y. Williamson, 209 
Bae 503, 504, 183 ‘Ky. 4857 3 Aas 
Me.—Foss v. Richards, 139 A. 313, 
126 Me. 419; Central Maine Power Co. 
ee aieine Cent. R. Co.,'93'A. 41, 113° Me: 


Mich.—Smith v. Provident Sav. Life 


Assur. Society, 128 N.W. 588, 159 
Mich. 167. 
Mont.—State v. District Court, 


Fifth Dist., 106 P. 1098, 40 Mont. 359, 
135 Am.S.R. 622. 


Neb.—Abbott v. Wagner, 188 N.W. 
113, 108 Neb. 359. 


N.J.—Metcufskie v. Philadelphia & 
aie Co., 116 2AL 10; Lor oN. Sean: 

Tenn.—State v. Graper, 4 S.W.(2d) 
955, 155 Tenn. 565; Brown v. Brown, 
296 S.W. 356, 358, 155 Tenn. 530. 


Tex.—Russek v. Py Ems & Co., 
(Civ.App.) 192 S.W. 58 


Va.— Norfolk & P. B. L. R. Co. vy 
Parker, 147 S.E. 461, 152 Va. 484. 


W.Va.—Owen v. Appalachian Pow- 
er Co., 89 S.E. 262, 78 W.Va. 596. 


19. State v. Whitewater Valley 
Canal Co., 8 Ind. 320; Carr v. Lewis 
Coal Co., 8 S.W. 907, 96 Mo. 149, 9 Am. 
S.R. 328; State Ww. District Court, 
Fifth Dist., 106 P. 1098, 40 Mont. 359, 
135 Am.S.R. 622; State v. Graper, 4 
S.W.(2d) 955, 155 Tenn. 565. 


[a] At common law, no local ac- 
tion could be maintained out of the 
jurisdiction in which it arose, al- 
though depriving a party of all rem- 
edy. Coleman y. Lucksinger, 123 S. 
W. 441. 224 Mo. 1. 26 L.R.A.N.S. 934. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 28-29] 


of action arose.2° However, 


Where an action is 


is on contract or in tort.23 


Statutory modification or abolition of distinction. 
In many jurisdictions statutory enactments applica- 
ble to actions, whether transitory or local, have ren- 
dered the distinction between these classes of ac- 
tions of minor importance,‘ or have done away with 
it entirely,?° while other enactments evinee a legisla- 
tive purpose to localize transitory actions.?° 


20. Phillips v. City of Baltimore, 
72 A. 902, 110 Md. 431, 25 L.R.A.N.S. 
711; Gibbs v. Gibbs, 73 P. 641, 26 Utah 
382; White v. Rio Grande Western 
Ry. Co., 71 P. 593, 25 Utah 346; Mosby 
v. Gisborn, 54 P. 121, 17. Utah 257; 
Deseret Irr. Co. v. McIntyre, 52 P. 628, 
16 Utah 398; Jungk v. Holbrook, 49 
P. 305, 15 Utah 198, 62 Am.S.R. 921. 

[a] Municipal and other corpora- 
tions are within this rule. Phillips 
v. City of Baltimore, 72 A. 902, 110 
Ma: 431, 25 L.R.A.N.S. 711. 

21. Robbins v. Glendon, 138 A. 108, 
103 N.J.Law 562; Mencke v. Goldberg, 
204 N.Y.S. 78, 208 App.Div. 820; Veel- 
dorano v. Union Ry. Co. of New York 
City, 171 N.Y.S. 5, 183 App.Div. 575; 
Jacobs v. Davis, 72 N.Y.S. 558, 65 App. 
Div. 144; Remo v. Crounse, 230 N.Y.S. 
719, ?32 Misc. 873; Dairymen’s League 
Co-op. Ass’n v. Brundo, ed. INeNaaSena Oem 
131. Mise. 548; Page Belting Co. v. 
Joseph, 226 N.Y.S. 723, 131 Mise. 373; 
Marsoff v. Fast, 151 N.Y.S. 418: Jor- 
dan v. Garrison, 6 How.Pr. (N.Y.) 6, 
1 Code Rep.N.S. 400. 


{al Discretion of court.—A transi- 
tory action at the court’s discretion 
shall be tried in the county in which 
it arose or in which one party resides 
at the time of suing. Robbins v. 
Glendon, 138 A. 108, 103 N.J.Law 562. 


[b] Bule requiring trial in rural 

rather than metropolitan county takes 
precedence over rule placing venue of 
transitery actions in the county where 
the action arose. Dairymen’s League 
Co-op. Ass’n v. Brundo, 227 N.Y.S. 203, 
181 Misc. 548. 


22. Woodland Lumber & Mfg. Co. 
v. Barnett, 173 N.Y.S. 4, 185 App.Div. 


572; Remo v. Crounse, 230 N.Y.S. 719, 
132 Misc. 873; Marsoff v. Fast, 151 
N.Y.S. 418. 


23. Combs v. Hargis Bank & Trust 
Co., 27 S.W.(2d) 955, 2384 Ky. 202. 


24. Archibald v. Mississippi, etc., 
R. Co., 6 So. 238, 66 Miss. 424; Oliver 
v. Loye, 59 Miss. 320; State ex rel. 
Gardner v. Hall, 221 S.W. 708, 282 Mo. 
425; Coleman v. Lucksinger, 123 S.W. 
441, 448, 224 Mo. 1, 26 L.R.A.N.S. 934; 
Agenjo rips Santiago, 25 Porto Rico 433, 
435 [eit Cyc]. 

25. Wachus v. Illinois, etce., Canal, 
17 Tl. 534 [cit Genin v. Grier, 10 Ohio 
209]; Ohio Southern R. Co. v. Morey, 
24 N.E. 269, 47 Ohio St. 207, 7 L.R.A. 
701; Genin v. Grier, 10 Ohio 209, 211; 
Armendiaz v. Stillman, 54 Tex. 623. 

[a] In Maryland the distinction 
between local and transitory actions 
still exists. Phillips v. City of Balti- 
more, 72 A. 902, 110 Md. 431, 25 L.R.A. 
N.S. 711. 

26. Haynes v. Woods, 268 S.W. 632, 
151 Tenn. 163. 

27. Mattix v. Swepston, 155 S.W. 
928, 127 Tenn. 693; McLeod v. Con- 
Be etc., R. Co., 6 A. 648, 58 Vt. 


a transitory action 
should generally be tried where the cause of action 
arose,*? in the absence of a showing that the con- 
venience of witnesses demands a different venue.?? 
, by statute, localized in a particu- 
lar county, it makes no difference whether the action 


VENUE 


not, 


[§ 29] 2. General Tests as to Character. 
test as to whether an action is transitory or local is 
as a general proposition, the subject causing 
the injury, but the object suffering the injury,’ or, 
as the distinction is otherwise stated, it exists in the 
nature of the subject of the injury and not in the 


[67 C.J.]. 25 


The 


means used or the place at which the cause of action 


arises.78 


as transitory ;*° 


28. Mason v. Warner, 31 Mo. 508; 
Brady v. Brady, 77 S.E. 235, 161 N.C 
324, 44 L.R.A.N.S. 279; State v. Grap- 
er, 4 S.W.(2d) 955, 155 Tenn. 565. 


29. Ackerson y. Erie R. Co., 31 N. 
J.Law 309; McLeod v. Connecticut, 
ever, RimCO., 76. uAL G43, 58 iV ita wou | (a0 


[cit 1 Chitty Pleading p 273]. 

30. U.S.—Nonce v. Richmond, etc., 
R. Co., 33 F. 429; Livingston v. Jef- 
ferson, 15 F.Cas.No. 8,411, 1 Brock. 
203, 4 Hughes 606. 

Ala.—Prim v. Davis, 2 Ala. 24. 

Ariz.cSandoval v. Randolph, 95 P. 
UNO, ddl “Ariz 8 bl path, oo) SOs see ane 
Wes. tole soa way t4oq. 

Ark.—National Liberty Ins. Co. v. 
Trattner, 292 S.W. 677, 173 Ark. 480; 
Arkansas-Louisiana Highway Im- 
provement Dist. v. Douglas-Gould & 
Star City Road Improvement Dist., 
210 S.W. 150, 138 Ark. 162. 

Cal.—Ophir Silver Mining Co. v. 
Superior Court, 82 P. 70, 147 Cal. 467, 
3 Ann.Cas. 340 [quot and adopt Liv- 
ingston v. Jefferson, 15 F.Cas.No. 
8,411, 1 Brock. 203, 4 Hughes 606]. 

_Wla.—Hartford Accident & Indem- 
nity Co. v. City of Thomasville, Ga., 
130 So. 7, 100 Fla. 748; South Florida 
pee v. Weese, 13 So. 436, 32 Fla. 


Idaho.—Taylor v. Sommers Bros. 
Match Co., 204 P. 472, 35 Idaho 30, 
Ay Ade SOs 

Ill.—Illinois Cent. R. Co. v. Swear- 
ingen, 33 Ill. 289; Buchanan v. Scot- 
tish Union & Nat. Ins. Co., 210 Ill. App. 
523. 

Kan.—Chicago, ete., R. Co. v. Wyn- 
koop, 85 P. 595, 73 Kan. 590. 


Ky.—McCallister’s Adm’r v. Savings 
Bank of Louisville, 80 Ky. 684, 4 Ky.L. 
682. 

Me.—Central Maine Power Co. v. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
1638. 

Md.—Gunther vy. Dranbauer, 38 A. 
33, 86 Md. 1. 

Mass.—Lienow v. Ellis, 6 Mass. 331. 
But see Poor v. Doble, Quincy 86 
(where it was assumed that an action 
on the case for a reScue was local). 


Mich.—Petrusha v. Korinek, 213 N. 
W. 188, 237 Mich. 583. 


Minn.—Little v. Chicago, ete, R. 
Co., 67 N.W. 846, 65 Minn. 48, 60 Am. 
S.R. 421, 33 L.R.A. 423. 

Miss.—Oliver v. Loye, 59 Mise: 320. 

Mo.—Mason. v. Warner, 31 Mo. 508. 

Mont.—State  v. District Court, 
Fifth Dist., 106 P. 1098, 40 Mont. 359, 
1385 Am.S.R. 622. 

Neb.—Abbott v. Wagner, 188 N.W. 
113, 108 Neb. 359. 

N.H.—Educational Soc. of Denom- 
ination Called Christians y. Varney, 
54 N.H. 376. 

N.J.—Defiance Fruit Co. v. Fox, 70 


Transitory actions are universally found- 
ed on the supposed violation of rights which, in con- 
templation of law, have no locality.?? 
action on which the action is founded could have tak- 
en place anywhere, the action is generally regarded 


If the trans- 


but if the transaction could only 


have happened in a particular place,*! or, as it is 


A. 460, 76 N.J.Law 482 [quot Hill v. 
Nelson, 57 A. 411, 70 N.J.Law 376]; 
Ackerson v. Hrie R. Co., 31 N.J.Law 
309. 

N.M.—State v. McClure, 133 P. 1063, 
17 N.M. 694, 47 L.R.A.N.S. 744, Ann. 
Cas lols Be 1G; 

N.Y.—Lister v. Wright, 2 Hill 320. 

N.C.—Brady v. Brady, 77 S.E. 235, 
161 N.C. 324, 44 L.R.A.N.S. 279. 

Ohio.—State v. Roettinger, 151 N.E. 
777, 20 Ohio App. 47. 

Or.—Ramaswamy v. Hammond 
Lumber Co., 152 P. 223, 78 Or. 407. 

Pa.—Kunselman v. Stine, 43 A. 948, 
192 Pa. 462. 

Tenn.—Burger v. Parker, 290 S.W. 
22, 154 Tenn. 279. ¢ 

Tex.—Pegram v. Owens, 64 Tex. 
475; Employers’ Casualty Co. v. Pon- 
ton, (Civ.App.) 41 S.W.(2d) 147. 

Utah.—Condon y. Leipsiger, 
82, 17 Utah 498. 


55 P. 


Co, 6 A. 648, 58 Vt. 727. 
Va.—Norfolk & P. B. L. R. Co., 147 
S.B. 461, 152 Va. 484. 


W.Va.—Owen v. Appalachian Power 
Co., 89 S.B. 262, 78 W.Va. 596. 


31. U.S.—Nonce v. Richmond, etc., 
R. Co., 33 F. 429; Livingston v. Jef- 
ferson, 15 F.Cas.No. 8,411, 1 Brock. 


203, 4 Hughes 606. 


Cal.—Ophir Silver Mining Co. v. 
Superior Court, 82 P. 70, 147 Cal. 467, 
3 Ann.Cas. 340 [quot and adopt Liy- 
ingston v. Jefferson, supra]. 

Del.—State v. Hancock, 45 A. 
18 Del. 231. 

Fla.—Hartford Accident & Indem- 
nity Co. v. City of Thomasville, Ga., 
130 So. 7, 100 Fla. 748. 

Idaho.—Taylor v. Sommers Bros. 
Match Co., 204 P. 472, 35 Idaho 30, 
42 A.L.R. 189. 

Ill.— Eachus v. Illinois, ete., Canal, 
L7 TW. bey 

Ky.—Combs v. Hargis Bank & Trust 
Co., 27 S.W.(2d) 955, 234 Ky. 202. 

Md.—Gunther v. Dranbauer, 38 A. 
33, 86 Md. 1. 

Mass.—Vermont, ete., R. Co. v. Or- 
cutt, 16 Gray 116. 

Minn.—Little v. Chicago, etc. R. 
Co., 67 N.W. 846, 65 Minn. 48, 60 "Am. 
S.R. 421, 33 L.R.A. 423. 

Mo.—Coleman vy. Lucksinger, 123 S. 
W. 441, 224 Mo. 1, 26 L.R.A.N.S. 934, 


Mont.—State v. District Court, 
Fifth Dist., 106 P. 1098, 40 Mont. 359, 
135 Am.S.R. 622. 

N.H.—Worster v. 
Lake Co., 25 N.H. 525. 

N.J.—Defiance Fruit Co. v. Fox, 
70 A. 460, 76 N.J.Law 482 fquot Hill 
v. Nelson, 57 A. 411, 70 N.J.Law 376]. 

N.M.—Jemez Land Se v. Garcia, 
107 P. 688, 15 N.M. 316 
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sometimes expressed, when the cause of action could 
only have arisen in a particular place,*” the action 
Loeal actions include, as a general 
proposition, all actions in which the subject or thing 
in controversy, or thing sought to be recovered, is in 
leAe oceedings have also been held 
to be loeal if in rem, and where the effect of the judg- 
ment could not be had if venue be laid in the wrong 
It has also been said that actions founded 
on privity of contract are transitory, while those 
founded on privity of estate are local.*° 
the rule may be altered by statute, actions for the re- 
covery of money judgments are tr ansitory,*?® whether 
sounding in contract or in tort,** and are properly 
brought in the county where defendant resides.*® 


As a result of statutory regulation in some juris- 


is deemed loeal. 


its nature focal 3 


place.*4 


N.Y.—Taylor v. Attrill, 31 Hun 132; 
Watts v. Kinney, 6 Hill 82. 

N.C.—Brady v. Brady, 77-S.B. 235, 
LGIIN. Cy 24644 TER, ANS? 279 perry 
v. Seaboard Air Line R. Co., 68 S.E. 
1060) L53EN.C. 217, 118. 

N.D.—Farmer v. Dakin, 
854, 28 N.D. 452. 

Pa.—Moyer v. Chesapeake & D. 
Canal Co., 12 Phila. 400. 

Tenn.—Burger v. Parker, 290 S.W. 
22, 154 Tenn. 279. 

Tex.—Morris v. Missouri 
Go., 14 S.W. 228, 78 Tex. 17, 22 
S.R. 17, 9 L.R.A. 349. 


149 N.W. 


Pace: 
Am. 


Utah.—Céndon y. Leipsiger, 55 P. 
82, 17 Utah 498. 
Vt.—Mcheod v. Connecticut, etc., 


COMO PAU O4S9 8 Vitew T2ite 

[a] “This is a well settled general 
rule at the common law, that every 
action founded upon a local thing 
shall be brought in the county where 
the cause of action arises, for there 
it can be best tried.’”” Eachus v. Illi- 
nois, etc., Canal, 17 Ill. 534, 535. 


32. Crook v. Pitcher, 61 Md. 510, 
513; Worster v. Winnipiseogee Lake 
Co., 25 N.H. 525; Ackerson v. Erie R. 
Co., 31 N.J.Law 309. 


“Local actions are such as require 
the venue to be laid in the county in 
which the cause of action arose, for 
the reason that the cause of action 
could only have arisen in a particular 
county.” McLeod v. Connecticut, etc., 
R. Co., 6 A. 648, 649, 58 Vt. 727. 


[a] Whatever cause of action 
arises out of a local subject, or is in 
violation of a local right or interest, 
is local. Educational Soc. of Denomi- 
nation Called Christians vy. Varney, 54 
IN, HL. 376. 

33. McLeod v. Connecticut, etc., R. 
Co., 6 A. 648, 58 Vit. 727. 

34. Casey v. Adams, 102 U.S. 66, 
68, 26 L.Ed. 52; Miller v. Rickey, 127 
BU 85 Outs 

[a] Gord Mansfield said in Mostyn 
v. Fabrigas, 1 Cowp. 161, 98 Reprint 
1021, 1029: ‘‘There is a formal and a 
substantial distinction ag to the lo- 
cality of trials. I state them as dif- 
ferent things: the substantial dis- 
tinction is, where the proceeding is in 
rem, and where the effect of the judg- 
ment cannot be had, if it is laid ina 
wrong place.” See the remarks of 
Stayton; C. J., in Texas, ete:, R:' Co: 
v. Gay, 26 S.W. 599, 86 Tex. 571, 594, 
Wee taR.Ay 12, referring to the “sub- 


stantial distinction” of Mostyn vy. 
Fabrigas, 1 Cowp. 161, 98 Reprint 
1021. 

35. Mo.—Coleman vy. Lucksinger, 


123 S.W. 441, 224 Mo. 1, 26 L.R.A.N.S. 


VENUE 


ed “loeal.’”’?® 


the particular 
brought.41 


Exeept as 


934. 
N.H.—-White v. Sanborn, 6 N.H. 220. 
N.J.—Prospect Point Land Improve- 
ment:Co. v. Jackson, 162 A. 576, 100 
N.J.Law 385 [aff 157 A. 249, 9 NJ. 
Mise. 1062]. 


N.Y.—Roche v. Marvin, 92 N.Y. 398. 


192 Pa. 462, 44 Wkly.N.Cas. 409; Hen- 
wood v. Cheeseman, 3 Serg.&R. 500. 


fa] At common law, no local ac- 
tion could be maintained out of the 
jurisdiction in which it arose, al- 
though depriving a party of all rem- 
edy, and in case of action by a re- 
mote grantee on a covenant running 
with the land,,the covenantee’s right 
of action was based on privity of es- 
tate, and not of contract, and the ac- 
tion was local and must have been 
brought in the place or county in 
which the land lies. Coleman y. Luck- 
singer, 123 S.W. 441, 224 Mo. 1, 26 
L.R.A.N.S. 934. 


[b] Interest.—Under a_ statute 
providing that, where a decree for the 
sale of real estate under proceedings 
in partition shall be made by the 
orphans’ court, “the court shall direct, 
that the share of the widow, if there 
be one, of the purchase money, shall 
remain in the hands of the purchaser 
during the natural life of the widow, 
and the interest thereof shall be reg- 
ularly paid to her by the purchaser, 
his heirs and assigns holding the 
premises, to be recovered by distress 
or otherwise as rents are recoverable 
in this commonwealth, .which the 
widow shall accept in full satisfac- 
tion of her dower in such premises, 
and at her decease, her share of the 
purchase money shall be paid to the 
persons legally entitled thereto,” a 
purchaser at Such a sale, who still 
holds the title to the land, is person- 
ally liable for the payment of the in- 
terest, so that the action therefor, 
being founded on privity of contract, 
is transitory. Kunselman y. Stine, 
43 A. 948, 192 Pa. 462. 


36. Ark.—Road Improvement Dist. 
No. 4 of Saline County v. Ball, 281 S. 
Wiad) VOM AES 35 227 

Cal.—Ophir Silver Mining Co. v. Su- 
perior Court, 82 P. 70, 147 Cal. 467, 
3 Ann.Cas. 34; Maguire v. Cunning- 
ham, 222 P. 888, 64 Cal.App. 536. 

Me.-—Central Maine Power Co. v. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
103. 

N.J.—Ackerson vy. Erie R. Co., 31 N. 
J.Law 309. 


Vt.—McLeod vy. Connecticut, ete., 


RR. Co, 6 ARO 48.6 58) Vase 12 ce 
[a] Money lost under wager.— 
If, by the law of a place where a 


wagering contract is made and execut- 


of an equitable nature or not.*°® 
considered to be local where the statute prescribes 
county 


Pleadings and relief as determinative. 
tice, the question must be determined from the aver- 
ments of the complaint alone,*? without considering 
intended amendments,*? the relief sought** or ob- 
tainable,*> and the character of the judgment which 
may be rendered on default.*® 
whether an action is on the contract or in tort, for 
the purpose of fixing venue, its character is to be 


~~ ve 


[§ 29 


dictions, those actions which are triable where de- 
fendant resides are termed “transitory,” and those 
triable where the subject-matter is situated are term- 
And this is so whether the action is 


Again, actions are 


in which they must be 


In prac- 


In determining 


ed, money lost. on it can be recovered 
by the loser, his action is transitory 
and may be enforced in any forum 
which obtains jurisdiction of the par- 
Aer Flanagan v. Packard, 41 Vt. 
oO . 

[b] Proceeding by money rule is a 
suit within Const. art 6 § 16 par 6 
(Civ. Code [1910] §§ 5526, 6543), pro- 
viding that civil cases, with certain 


exceptions, shall be tried in the coun- - 


ty wherein defendant resides. Clark 
Ys ae eee, 91 S.E. 926, 19 Ga.App. 


Actions for purchase price of land 
see infra § 110. 


87. Central Maine Power Co. v. 
ane Cent. R.vCo., 93 A. 415 113" Mier 


Actions in tort generally see infra 
§$ 55-64. 

Actions on poeaeeacs generally see 
infra §§ 30-54 


38. Work v. Associated Almond 
Growers of Paso Robles, 245 P. 790, 
76 Cal.App. 708; Whitlow’s Adm’r 
v. Saunder’s Adm’r, 36 S.W.(2d) 659, 
237 Ky. 842. 


[a] Money due under will.—An ac- 
tion to recover money due plaintiffs 
under another’s will was held prop- 
erly brought in the county of defend- 
ant’s testatrix’ domicile. Whitlow’s 
Adm’r v. Saunders’ Adm’r, 36 S.W.(2d) 
659, 237 Ky. 842. 


39. State v. District Court of 
Swift County, 205 N.W. 284, 164 Minn. 
433; Ackerson v. Erie R. Co., 31 N.J. 
Law 309. 


40. Bush v. Treadwell, 11 Abb.Pr. 
IN-SSIGNGY.) (2%. 


41. Central Maine Power Co. vy. 
panne Cent. R. Co., 93 A.’ 41,5113" Me: 


42. Perkins v. Winder, 11 P.(2d) 
394, 123 Cal.App. 467; Work v. Asso- 
ciated Almond Growers of Paso 
Robles, 245 P. 790, 76 Cal.App. 708; 
Terry v. Rivergarden Farms Co., 154 
P. 476, 29 Cal.App. 59; Knickerbocker 
Life Ins. Co. v. Clark, 22 Hun (N.Y.) 
506; Hooser v. Forbes, (Tex.Civ.App.) 
33 S.W. (24) 550; Nunnally v. Holt, 
(Tex.Civ.App.) 1 S.W.(2d) 933. 


43. Smith rf Smith, 38 P. 43, 4 Cal, 
Unrep.Cas. 86 


44, ee v. Forbes, (Tex,Civ. 
App.) 33 S.W.(2d) 550. 
45. Nunnally v. Holt, (Tex.Civ. 


App.) 1 S.W.(2d) 933. 

46. Perkins v. Winder, 11 P.(2d) 
394, 123 Cal.App. 467; Work v. Asso- 
ciated Almond Growers of Paso 
Robles, 245 P. 790, 76 Cal.App. 708; 
Terry v. Rivergarden Farms Co.,, 154 
P. 476, 29 Cal.App. 59. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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determined by the nature of the grievance rather 
than by the form of the pleading.*? 


[§ 30] C. Actions on Contracts‘S—1. In General 
Generally, causes of ac- 
tion arising out of contract are transitory,*® and ac- 
tions founded thereon are so classed at common law, 
regardless of the place where the contract was exe- 
cuted and is to be performed,®°® whether they relate 
to real or personal property.°! That the suit may in- 


—a. Transitory Character. 


VENUE : 


purpose is the enforcement of the contract.*? 
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The 


general rule that transitory actions may be brought 


volve other elements is immaterial if the primary 


47. Rushing v. Pickwick Stages 
System, 298 P: 150, 113 Cal.App. 240. 

{a] Action for injury to bus pas- 
senger was in tort as respected venue. 
Rushing y. Pickwick Stages System, 
298 P. 150, 1138 Cal.App. 240. 

Determination of character of ac- 
tion generally see Actions § 138. 

48. Place where cause of action 
arises see infra § 31. 

49. Ala.—Drennen Motor Car Co. v. 
Evans, 68 So. 303, 192 Ala. 150. 

Ark.—New York Life Ins. Co. v. 
Cherry, 50 S.W.(2d) 584, °185 Ark. 
984; Salzer Chevrolet Co. v. General 
Motors Acceptance Corporation, 11 
Cod) 41 TS Ari ne 5b 46 .Poanet. 
Phipps Lumber Co. v. Phipps, 3 S.W. 
(2d) 685, 175 Ark. 642; National Lib- 
enty,-ins. Cow vs /Trattner, 292,'S.w. 
677, 173 Ark. 480; Murrell v. Ex- 
change Bank, 271 S.W. 21, 168 Ark. 
645, 44 A.L.R. 1391; Missouri State 
Life Ins. Co. v. Witt, 265 S.W. 367, 
165 Ark. 604. 


Colo.—Coulter v. Bank of Clear 
Creek County, 72 P. 602, 18 Colo.App. 
444, 

Fla.—Board of Public Instruction 
for Lafayette County v. First Nat. 
Bank, 143 So. 738. 

Ga.—Burkhalter v. Minter-Smith 
Hardware Co., 127 S.E. 852, 160 Ga. 
307; Cowart v. Fender, 73 S.E. 822, 
137 Ga. 586, Ann.Cas.1913A 932; Fos- 
ter, Son & Harlan v. Whitten, 91 S.E. 
918, 19 Ga.App. 549. 


Ind.—Singleton v. O’Blenis, 25 N.E. 
154, 125 Ind. 151; Carmichael v. Arms, 
100 N.E. 302, 51 Ind.App. 689. 

Iowa.—Johnson vy. Tostevin, 14 N. 
W. 95, 60 Iowa 46. 

Kan.—Tice, v. Mahin, 283 P. 491, 129 
Kan. 447. 

Ky.—Dye Bros. v. Butler, 272 S.W. 
426, 209 Ky. 199; Wood v. Downing’s 
Adm’r, 62 S.W. 487, 110 Ky. 656, 23 
Ky.L. 62. 

Mass.—West v. New York, N. H. & 
H. R. Co., 123 N.E. 621, 283 Mass. 162. 

Mich.—Bradley Watkins Co. v. Kal- 
amazoo Circuit Judge, 107 N.W. 875, 
144 Mich. 142, 13 Detroit Leg.N. 166. 

Minn.—State v. District Court of 
Stevens County, 227 N.W. 202, 178 
Minn. 342; State v. District Court of 
Swift County, 205 N.W. 284, 164 Minn. 
433; State v. Tryholm, 166 N.W. 533, 
139 Minn. 389. 

Mo.—Easton v. Collier, 1 Mo. 603. 

N:J.—Clement v. Stanger, 68 A. 97, 
715 N.J.Law 287; Burlington Island 
Amusement Co. v. Burlington Island 
Park Co., 147 A. 862, 7 N.J.Misc. 1108. 

N.C.—Thayer v. Thayer, 122 S.E. 
307, 187 N.C. 573. 

Okl.—Western States Oil & Land 
Co. v. Helms, 288 P. 964, 143 Okl. 
206, 72 A.L.R. 357; Oklahoma State 
Bank of Ada v. Reed, 247 P. 402, 121 
Okl. 103; Ville De Paris, B. H. Dyas, 
v. Connor, 246 P. 587, 117 Okl. 268. 

Tenn.—T. J. Moss Tie Co. v. New- 
som, 51 S.W.(2d) 477, 164 Tenn. 515; 
Inter-Southern Life Ins. Co. v. Pierce, 


31 S.W.(2d) 692, 161 Tenn. 346. 

Tex.—Bee v. Fowler, (Civ.App.) 36 
S.W.(2d) 588; Wright v. Kaler, (Civ. 
App.) 293 S.W. 315; Coons v. Seeliger, 
(Civ.App.) 254 S.W. 1015; Russek v. 
Wind, Ems & Co., (Civ.App.) 192 S.W. 
584; Burkitt v. Wynne, 132 S.W. 816, 
62 Tex.Civ.App. 560. 

W.Va.—Jones y. Main Island Creek 
Coal Co., 99 S.E. 462, 84 W.Va. 245. 

Eng.—Dutch West-Indian Company 
v. Van Moses, Str. 612, 98 Reprint 733; 
1 Chitty Pleading (16th Am. ed) p 283; 
Gould Pleading § 114. 

[a] Malpractice.—Civ. Code Pract. 
§ 74, providing that every action for 
an injury to the person of plaintiff, 
except the actions provided for by 
the preceding sections, must be 
brought in the county in which de- 
fendant resides, or in which the injury 
is done, does not apply to an action 
against a surgeon for malpractice, the 
injury being the result of a breach of 
contract, but such an action, being 
transitory, may be brought in any 
county in which defendant resides or 
is summoned, as provided by Civ. Code 
PACU. aS aINOS Wood v. Downing’s 
Adm’r, 62 S.W. 487, 110 Ky. 656, 23 
Ky.L. 62. 


50. Board of Public Instruction for 
Lafayette County v. First Nat. Bank, 
(Fla.) 143 So. 738; Shaver v. White, 
6 Munf. (20 Va.) 110, 8 Am.D. 730; In 
re Klaukie, 1 B.C. 76. 


[a] Suit to enforce specific per- 
formance of contract by which de- 
fendants agreed to deliver the oil pro- 
duced from wells operated by them 
into the pipe lines of complainant ex- 
tending to such wells is personal and 
transitory, and may be maintained in 
any court having jurisdiction of the 
person of defendants. Texas Co. v. 
Central Fuel Oil Co., 194 F. 1, 114 C.C. 
A. 21. 


[b] Executory contracts.—A cause 
of action for breach of an executory 
contract during the life and after the 
death of the promisor is transitory, 
and the action may be maintained 
against the administrator of the 
promisor without reference to where 
the contract was made, or to the fact 
that it was to be performed in a for- 
eign country. McCann vy. Pennie, 35 P. 
158, 100 Cal. 547. 


51. Mott v. Coddington, 1 Abb.Pr. 
INDSS GNiNaziol0s 

Actions on contracts relating to 
land see infra §§ 110, 112, 113, 114. 


52. Baldwin v. Munger, 204 N.W. 
417, 200 Iowa 32; State v. District 
Court of Stevens County, 227 N.W. 
202, 178 Minn. 342; State v. District 
Court of Swift County, 205 N.W. 284, 
164 Minn. 433; Hamill v. Agey, (Tex. 
Civ.App.) 14 S.W.(2d) 126. 

53. See infra §§ 155, 161, 177. 

54. See infra §§ 31-54. 

55. Ala.—Drennen Motor Car Co. 
y. Evans, 68 So. 303, 192 Ala. 150. 

Ark.—Salzer Chevrolet Co. v. Gen- 
eral Motors Acceptance Corporation, 
tk SAW. 2a).451, 178 Ark. 5463" (J. 
Phipps Lumber Co. v. Phipps, 3 S.W. 


in the county wherein defendant resides or is sum- 
moned®* has been applied, in the absence of statutes 
fixing a different venue,>* to actions for breach of 
contract generally,®® in assumpsit®® or assumpsit for 
money had and received,*’ or for money had and re- 
ceived after waiver of tort,°® in actions of cove- 
nant,°® in actions on notes,°° on indemnity or guar- 


(2d) 685, 175 Ark. 642. 

Pnd.—Carmichael v. Arms, 100-N.E. 
302, 51 Ind.App. 689. 

Iowa.—Johnson v. Tostevin, 14 N. 
W. 95, 60 Iowa 46. 

Kan.—Tice v. Mahin, 283 P. 491, 129 
Kan. 447. 

Ky.—Dye Bros. v. Butler, 272 S.W. 
426, 209 Ky. 199. 

Minn.—State v. District Court of 
Fee County, 205 N.W. 284, 164 Minn. 

N.J.—Clement v. Stanger, 68 A. 97, 
75 N.J.Law 287; Burlington Island 
Amusement Co. v. Burlington Island 
Park Co., 147 A. 862, 7 N.J.Misc. 1108. 

N.C.—Thayer v. Thayer, 122 S.E. 
SOI sel CeIn Cat Olnse 


ex.—Coons v. Seeliger, (Civ.App.) 
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S.W. 1015; Power State Bank 
v. Texas Novelty Advertising Co., 
(Civ.App.) 160 S.W. 1106; Burkitt v. 


Wynne, 132 S.W. 816, 62 Tex.Civ.App. 
560; Seley v. Whitfield, (Civ.-App.) 46 
S.W. 865. 

[a] Conditional sales contracts.— 
Salzer Chevrolet Co. v. General Motors 
Acceptance Corporation, 11 S.W.(2d) 
451, 178 Ark. 546. 

[b] ,Action against county.—Suits 
ex contractu must be brought in the 
court of defendant county. Elmore 
County v. Tallapoosa County, 128 So. 
158, 221 Ala. 182. 


56. Buchanan v. Scottish Union & 
Nat. Ins. Co., 210 Ill.App. 523. 


57. Sandoval v. Randolph, 95 P. 
119, 11 Ariz. 371 faff.32 S.Ct. 48, 222 
U.S. 161, 56 L.Ed. 142]; Richmond 
Cedar Works v. J. L. Roper Lumber 
Co., 77 S.E. 770, 161 N.C. 6083; Brady v. 
Brady, 77 S.B. 235, 161 N.C. 324, 44 L. 
R.A.N.S. 279. 


58. Cowart v. Fender, 73°S.E. 822, 
137 Ga. 586, Ann.Cas.1913A 93'2% 
Bradley Watkins Co. v. Kalamazoo 
Circuit Judge, 107 N.W. 875, 144 Mich. 
142. But see Walker v. Beury, 7 Pa. 
Co. 258 (holding that the right to 
waive a tort, so as to change the form 
of action to make it transitory instead 
of local, would seem to be doubtful). 


59. Lienow v. Ellis, 6 Mass. 331; 
Jones v. Pemberton, 7 N.J.Law 350. 


60. Ark.—New York Life Ins. Co, 
v. Cherry, 50 S.W.(2d) 584, 185 Ark. 
984; Salzer Chevrolet Co. v. General 
Motors Acceptance Corporation, 11 S. 
W.(2d) 451, 178 Ark. 546; Murrell v. 
Exchange Bank, 271 S.W. 21, 168 Ark. 
645, 44 A.L.R. 1391. z 

Ga.—Burkhalter v. Minter-Smith 
Hardware Co., 127 S.E. 852, 160 Ga. 
307; Millsap v. Waco Mercantile Co., 
88 S.E. 673, 145 Ga. 95; Foster, Son 
& Harlan v. Whitten, 91 S.E. 918, 19 
Ga.App. 549. 

Ky.—Austin v. First Nat. Bank, 147 
S.W. 35, 148 Ky. 587 [reh overr 150 S. 
WwW. 8, 150 Ky. 113]. 

Okl.—Oklahoma State Bank of Ada 
v. Reed, 247 BP. 402, 121 Ok 103; 
Ville De Paris, B. H. Dyas, v. Connor, 
246 P. 587, 117 Okl. 268; Tuloma Oil 
Gor v. Johantgen, 230 P. 264, 107 Okl. 


\ 


28 [67 C.J.] 


anty agreements,®! on contracts of sale,®? on bail 
bonds or other undertakings,®* on an injunction 
bond,®4 on fire insurance policies,®® or hfe insurance 
policies,®® or actions for attorney’s fees.°* In juris- 
dictions where actions not specifically otherwise pro- 
vided for are to be tried in the county of defend- 
ant’s residence,®® defendant has no right to.be sued 
at his domicile if by local®® or other statute the ac- 
tion is made triable elsewhere;‘° but to entitle plain- 


Tex.—Wright v. Kaler, (Civ.App.) 
293 S.W. 315. 

[a] Indorsements. — A purchaser 
of a conditional sales contract of an 
automobile, having obtained judgment 
against the buyer, could sue a suc- 
cessor in interest of the seller in- 
dorsing the buyer’s note, summoned in 
another county, for unpaid purchase 
money. Salzer Chevrolet Co. v. Gen- 
eral Motors Acceptance Corporation, 
11 S.W.(2da) 451, 178 Ark. 546. 

[b] Assumpsit on promissory note 
which was to be void if plaintiffs 
should fail to raise ten thousand dol- 
lars for the endowment of a certain 
school according to the conditions of 
a lease, was transitory. Christians 


Educational Soe. v. Varney, 54 N.H. 
376. 
[ce] Separate districts of same 


county.—Suit on a promissory note 
against the maker and payee, being a 
transitory action, could be brought in 
the northern district of Arkansas 
County, where the payee resided, and 
the maker could be served in the 
southern district, where he resided, in 
view of Acts (1913) p. 192, establish- 
ing two judicial districts in Arkansas 
County and providing that residents 
of one district shall not be sued in the 
other, having reference only to ac- 
tions where all defendants are resi- 
dents of the same district, and Craw- 
ford & M. Dig. § 1176, providing that 
transitory actions may be brought in 
any county in which defendant, or one 
of several defendants, resides or is 
summoned, being applicable. Murrell 
v. Exchange Bank, 271 S.W. 21, 168 
Ark. 645, 44 A.L.R. 1391. 


61. Brewer v. Gordon, 59 P. 404, 27 
Colo, 1141,..838 “Am:S:R. 45: Prader wv. 
National Masonic Acc. Ass’n, 78 N.W. 
60, 107 Iowa 481; Stribling v. Ameri- 
can Surety Co. of New York, (Tex.Civ. 
App.) 41 S.W.(2d) 300; Gensberg v. 
Neely, (Tex.Civ.App.) 187 S.W. 247; 
Hoggan v. Cahoon, 73 P. 512, 26 Utah 
444, 99 Am.S.R. 837. 

[a] Agreement to make good dam- 
age sustained.—In an action by a buy- 
er of apples for breach of the seller’s 
oral agreement to make good the dam- 
age if the buyer would accept ship- 
ment, the seller’s plea of privilege was 
properly sustained. Gensberg v. 
Neely, (Tex.Civ.App.) 187 S.W. 247. 

[b] Bond to secure performance of 
decree.—An action on a bond to secure 
the performance of a decree which 
merely makes the signers liable for 
damages for nonperformance, and 
does not require them to perform it, 
is a personal action, and must be 
brought in the county where defend- 
ants reside. Prader yv. National Ma- 
sonic Ace. Ass’n, 78 N.W. 60, 107 Iowa 
431. 

[ec] Indemnity for seizure under 
chattel mortgage.—-Plaintiff was di- 
rected by defendant, in S county, to 
proceed to another county and there 
seize and bring into S county certain 
goods on which defendant held a chat- 
tel mortgage. Plaintiff performed the 
work as defendant’s agent, and was 
thereafter sued for his acts in so do- 


VEE NUE. 


Accrues. 


ing, and compelled to pay a judgment 
recovered therefor. It was held that 
an action by plaintiff to recover in- 
demnity from defendant was properly 
brought in S county, where both plain- 
tiff and defendant resided. Hoggan 
Vee Canooni(s) Pajole.e26) Utah 444599 
Am Ss: Rss. 

62. Porter’v. Boardman, 17 Ill. 594; 
Hunt v. Bratt, 23 Iowa 171; Whisnant 
v. Kurtz, (Tex.Civ.App.) 228 S.W. 977; 
Bomar Cotton Oil Co. v. Schubert, 
(Tex.Civ.App.) 145 S.W. 1193. 


[a] Special statutes.—(1) A resi- 
dent of Burlington selling, in West- 
minster, farm produce taken in lieu 
of rent, was not a dealer in goods, 
wares, and merchandise, within P. S. 
§ 1496 subd 3, made applicable to the 
city of Burlington by Acts (1908) No. 
242, and could sue in Burlington, al- 
though the buyer lived in West- 
minster. Farr v. Rand, 92 A. 964, 88 
Vt. 453. (2) A suit by a publishing 
company against a party who con- 
tracted for a route for the circulation 
and sale of papers, and others signing 
an indorsement on the contract, agree- 
ing to be responsible for the payment 
of all bills for such papers in case of 
such party’s delinquency, for a bal- 
ance alleged to be due for papers fur- 
nished, is'a suit on a contract, and 
not for goods sold and delivered, so 
that it does not come within Code § 
27, providing that actions for goods 
sold and delivered may be tried in the 
county where the plaintiff resides, or 
in the county where the goods were 
sold. Smith v. Post Printing & Pub- 
Sens Co;,- 68) Py 19 hr Colo.App. 

(Gt Skea Rie ADERGERN. Cho Nes 
Easton v. Collier, 1 Mo. 603; 
Wakeman, 1 Hill (N.Y.) 604. 


_ 64 Smith’s Adm’r y. Miller, 131 S. 
W. 5, 6, 140 Ky. 308. 

65. National Liberty Ins. Co. vy. 
Trnattner, 292 SW. Git: Ls) Ark. 480) 


66. Missouri State Life Ins. Co, v. 
Witt, 265 S.W. 367, 165 Ark. 604. 


{a] Foreign insurance companies. 
—Suit on an insurance policy against 
a foreign insurance company is, in 
its nature, a transitory action. Mis- 
souri State Life Ins. Co. v. Witt, 265 S. 
W. 367, 165 Ark. 604. 


24; 
Otis v. 


67. Western States Oil & Land Co. 
Vv. Helms; 233 Bb. 964, 143° Ol. 206; 
U2 AT TR lO. 

68. See statutory provisions. 

69. Huntsville Grocery Co. vy. 


Johnson, 69 So. 967, 13 Ala.App. 488. 


70. Midland Nat. Bank of Minne- 
apolis v. Hendrickson, 200 N.W. 17, 
159 Minn. 355. 

[a] Balance under highway con- 
tracts.—Gen. St. (1913) § 7721, pro- 
viding that all actions not enumerated 
in certain preceding sections shall 
be tried in the county in which one or 
more defendants reside, does not ap- 
ply to a proceeding to determine the 
right to the balance due on a highway 
contract deposited in court under § 
7765. Midland Nat. Bank of Minne- 
apolis v. Hendrickson, 200 N.W. 17, 


[§§ 30-31 


tiff to sue in a county other than that of the resi- 
dence of defendants, his pleadings must bring his 
case clearly within the provisions of a statute allow- 
ing him to do so.*1 


[§ 31] b. Place Where Cause of Action Arises or 
Statutes providing generally that an action 
may be brought where the cause of action arises or ac- 
erues‘’? have been held applicable to actions on con- 
tracts.7% In some jurisdictions the view prevails that 


159 Minn. 355. 


71. Seley v. Whitfield, 
App.) 46 S.W. 865. 

[a] Breach of warranty.—Rev. St. 
(1895) art 1194 (Vernon Civ. St. An- 
not. art 1995 § 7) provides that no 
person who is an inhabitant of this 
state shall be sued out of the county 
in which he has his domicile, except in 
cases of fraud, etc. It was held that, 
in an action against nonresidents of a 
county for breach of warranty, where 
the petition failed to allege that the 
sale was fraudulent, and that the 
fraud was committed in the county in 
which the suit was brought, the court 
had no jurisdiction. Seley v. Whit- 
field, (Tex.Civ.App.) 46 S.W. 865. 

72. See infra § 152. 

73. Fla—McLendon v. Lurton- 
Hardaker Co., 91 So. 113, 83 Fla. 263; 
Nettles v. Gulf Fertilizer Co., 83 So. 
298, 78 Fla. 490; Peters v. EB. O. Paint- 
er Fertilizer Co., 75 So. 749, 73 Fla. 
1001; Morgan v. Haton, 52 So. 305, 
59 Fila. 5627138 ‘Am-.SiRs 167. 

Ill.—Phelps v. McGee,.18 Ill. 155. 


pee Pas Gena v. Tharp, 1 Greene 


(Tex.Civ. 


Ky.—Littell v. Nichols’ Adm’rs, 3 
Ky. 66. 

Mo.—Lentz v. Evens & Howard Fire 
Brick Co., 11 S.W.(2d) 1070, 223 Mo. 
App. 1017. 

N.Y.—Woodland Lumber & Mfg. Co. ~ 
v. Barnett, 173 N.Y.S. 4, 185 App.Div. 


512, Packard sv. Lawler, 153° NaYcse 
893,40, 169 AppeDive a OLR Beaniikeucmene 
United Suit & Cloak Co., 108 N.Y.S. 
932, 124 App.Div. 535; Smerling v. 
Hoss, “19s UNSYsSs8 95926 See Ena eG 270 
Kleinhans v. Whiting, 11 N.Y.S. 619, 
58 Hun 601. 


N.C.—Steele v. Rutherford County 
Convrs, OO N.C. 437. 


Utah.—Continental Life Ins. & Inv. 
Co. v. Jones, 88 P. 229, 31 Utah 403; 
Hecla Gold-Min. Co. v. Gisborn, 59 P. 
518, 21 Utah 68; Condon v. Leipsiger, 
55 P. 82,17 Utah 498; Brown v. Bach, 
So Ue. 99d ee Uta 4 35. 


Va.—Nash v. Harman, 139 S.E. 278, 
148 Va. 610; Fitzgerald v. Southern 
Farm Agency, 94 8.BE. 761, 122 Va. 264. 


W.Va.—Three States Coal Co. v. 
Superior Elkhorn By-Products Coal 
Co., 158 S.B. «661; 110 W.Va. 4555 
Jones v. Main Island Creek Coal Co., 
99 S.E. 462, 84 W.Va. 245. 


Wis.—State v. Grimm, 202 N.W. 162, 
186 Wis. 154; State v. Reid, 188 N.W.* 
67, 177 Wis. 612; Wisconsin Metal 
Products Co. v. Rusk Mfg. Co., 189 N. 
WeelS8s, LT ONV ses 1 5ibs ‘ 

See Re McNeilly, 34 Ont.L. 400, 9 
Ont.W.N. 387 (holding that entire 
cause of action must arise in some 
other division to permit action to be 
brought elsewhere than at residence 
of defendant); Watt v. Van Every, 
(Ont.) 23 U.C.Q.B. 196. (to same ef- 
fect). 

[a] Bonds.—The statute provides 
that the summons and a copy of the 
complaint may be served where de- 
fendant may be found. Obligors in a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 31] 


the cause of action accrues at the place where the 
contract was breached,’* which, for the purpose of 
venue, and in the absence of circumstances indi- 
eating the contrary, will be deemed to be at the place 
where the contract was to have been performed.*® 


bond were sued thereon in a county 
other than the county of their resi- 
dence and were personally served with 
summons. It was held that the court, 
as against a demurrer for want of ju- 
risdiction of the person, acquired ju- 
risdiction of the person of defendants 
irrespective of the question whether 
the cause of action must be deemed to 
have arisen where the obligors resid- 
ed, as they did not contract to per- 
form the conditions of the bond at any 
particular place. Continental Life 
Ins. & Inv. Co. v. Jones, 88 P. 229, 31 
Utah 403. 


[b] Employment contracts. — (1) 
Where, in an action for breach of con- 
tract of employment, answer is made 
that plaintiff was discharged for in- 
competency, and damages due there- 
to demanded, it being obvious from 
the record that defendant will eall as 
many witnesses as plaintiff, or more, 
the place of trial is the county where- 
in the cause of action arose. Pinkus 
v. United Suit & Cloak Co., 108 N.Y.S. 
9325-124 App. Div. (535. (2) In. a. suit 
for wages claimed on a contract made 
in R county for services to be ren- 
dered at the same place, the defense 
was that the contract was entered into 
on condition that plaintiff would in- 
form himself as to the details of the 
business, which he failed to do, and 
that he was incompetent, disobedient, 
and finally abandoned the work. It 
was held, that the plaee of trial was 
properly changed to R county, where 
the cause of action arose. Smerling v. 
Foss, 19 N.Y.S. 959, 65 Hun 620. ~ 


74, Lentz v. Evens & Howard Fire 
Brick Co., (Mo.App.) 11 S.W.(2d) 
1070; Motherstadt v. Newman Motor 


Cars, 217 S.W. 591, 204 Mo.App. 619; 
State ex rel. Northwestern Mutual 
Life Ins. Co. v. Circuit Court of Waus- 
hara County, 162 N.W. 436, 165 Wis. 
387; Noble v. Cline, 18 Ont. 33; Nixon 
v. Jamiesen, 18 Ont.L. 625, 13 Ont.W. 
R. 634, 911. 

75. U.S.—Massachusetts Bonding 
& Insuranee Co. v. Concrete Steel 
Bridge Co., 37 F.(2d) 695. 

Mo.—Lentz v. Evens & Howard Fire 
Brick Co., 11 S.W.(2d) 1070, 223 Mo. 
App. 1017; Mayo v. J. L. Price Broker- 
age Co., (App.) 218 S.W. 932; Peak v. 
International Harvester Co. of Amer- 
ica, 186 S.W. 574, 194 Mo.App. 128. 


N.Y.—Woodland Lumber & Mfg. Co. 
v. Barnett, 173 N.Y.S. 4, 185 App.Div. 
Ditton ieaekard (Vin uawler, 153. N.Y: 
893, 169 App.Div. 919; Kleinhans v. 
Whiting, 11 N.Y.S. 619, 58 Hun 601. 


Porto Rico.—Lynn v. Yabucoa, 3 
Porto Rico 273. 


Utah.—Hecla Gold-Min. Co. v. Gis- 
born, 59 P. 518, 21 Utah 68; Condon 
v. Leipsiger, 55 P. 82, 17 Utah 498; 
Brown v. Bach, 53 P:. 991, 17 Utah 
435. 


W.Va.—Jones v. Main Island Creek 
Coal Co., 99 S.E. 462, 84 W.Va. 245. 


Wis.—State v. Grimm, 202 N.W. 162, 
186 Wis. 154; State v. Reid, 188 N.W. 
67, 177 Wis. 612; Wisconsin Metal 
Products Co. v. Rusk Mfg. Co., 189 N. 
WV LSS, livid aWaiS.. LoD. 


[a] Notes.—(1) An action on a 
note dated and made payable in a 
county, evidencing a loan to a maker 
residing there, defended on an agree- 
ment made there, should be tried 
there, and a motion to transfer the 
place of trial to that county should 
be granted. Packard v. Lawler, 153 


VENUE 


action arises at 


the place of the 


N.Y.S. 898, 169 App.Div. 919. (2) 
Where there is a default in the pay- 
ment of a note executed and delivered 
in one county, but made payable in 
another, the cause of action arises in 
the county in which the instrument is 
made payable, and suit must be 
brought there under Const. art 8 § 5, 
requiring all actions to be commenced 
in the counties in which the causes 


arise. Brown v. Bach, 53 P. 991, 17 
Utah 435. 
{[b] Sales contracts.—(1) An ac- 


tion for breach of delivery under sale 
contract should be brought at the 
place agreed for delivery, subject to 
the convenience of witnesses and the 
ends of justice. Woodland Lumber & 
Mfg. Co. v. Barnett, 173 N.Y.S. 4, 185 
App.Div. 572. (2) Where a contract 
is entered into in Salt Lake county 
for the sale and delivery of water in 
Tooele county, and it is agreed that 
the purchase price be paid in Salt 
Lake county, in which county, the de- 
mand was made and refusal given, the 
cause of action arises in Salt Lake 
county, and the action is properly 
brought there. Hecla -Gold-Min. Co. 
v. Gisborn, 59 P. 518, 21 Utah 68. (3) 
Where an order for goods was accept- 
ed in a certain county, and they were 
to be delivered f. 0. b. cars in such 
county, and the breach occurred in 
that county, no part of a cause of ac- 
tion for the breach of the contract 
by the seller arose in any other coun- 
ty, and the place of trial was properly 
changed to the county where the 
breach occurred. Wisconsin Metal 
Products Co. v. Rusk Mfg. Co., 189 N. 
W. 138, 177 Wis. 155. (4) Ona buy- 
er’s failure to vay for goods, no place 
of payment being specified, the cause 
of action arose in the county of the 
Seller’s place of business. State v. 
Grimm, 202 N.W. 162, 186 Wis. 154. 
(5) Defendants manufactured and de- 
livered to plaintiff, in the county of 
Erie, a boiler to be used on a steam- 
boat, in Monroe county, under an 
agreement that the boiler should be 
so constructed as to pass the govern- 
ment inspector’s test. This test was 
made in Monroe county, and the boil- 
er pronounced defective. Plaintiff 
sued for damages in Monroe county, 
where he resided, alleging that the 
boiler had been improperly construct- 
ed. Defendan'ts answered that the de- 
fect was caused by the misconduct of 
plaintiff's employees in tampering 
with the boiler after its arrival in 
Monroe county, and before the test 


was made. It was held that all the 
matters in issue arose in Monroe 
county, and ‘that it was error to 


change the venue from that county to 
Erie county, the number of witnesses 
on each side being about equal. 
Kleinhans v. Whiting, 11 N.Y.S. 619, 
58 Hun 601. (6) A cause of action 
for a seller’s breach of sale contract 
accrued in the county where delivery 
was to be made. Mayo v. J. L. Price 
Brokerage Co., (Mo.App.) 218 S.W. 
932. (7). The venue of an action 
against a harvester company for fail- 
ure to deliver a binder is in the coun- 
ty where delivery was to be made. 
Peak v. International Harvester Co. 
of America, 186 S.W. 574, 194 Mo.App. 
128. 


[ce] Installment contract.—Where 
one contracted to purchase property 
and to pay installments at certain 
times, and paid sufficient to meet all 
installments except the last, the cir- 
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In other jurisdictions the rule is that the cause of 


the place where the contract was 


executed’® as determined by the last act necessary 
to complete the contract.*7 


Venue is determined by 
making of the primary agreement, 


cuit court of the county in which the 
creditor resided when the last in- 
stallment became due had jurisdiction 
to entertain suit for its recovery. 
Jones v. Main Island Creek Coal Co., 
99 S.H. 462, 84 W.Va. 245. 


[d] Escrows.—Where a deed to 
certain land in one county is deposited 
In escrow in another county, to be 
delivered upon the performance of 
certain conditions and the payment 
of certain money, and the conditions 
are performed, the money tendered, 
and the deed demanded and refused, 
in the latter county, the cause of ac- 
tion arises there, and the district 
court sitting in the county where the 
land is situated hag no jurisdiction 
to try it. Condon y. Leipsiger, 55 P. 
82, 17 Utah 498. 

[e] Recovery of overcharges.—As 
respects jurisdiction, if a cause of ac- 
tion to recover an overcharge made 
by a carrier is one ex contractu, the 
contract on which it is based is made 
and to be performed at the time and 
place of payment. Drake v. Davis, 
116 S.E. 552, 29 Ga.App. 790. 

[f{] Payments under bridge con- 
tract.—Massachusetts Bonding & In- 
surance Co. v. Concrete Steel Bridge 
Con 2)3: Ge esC2AG:) 69 55 


76. Fla.—McLendon vy. Lurton- 
Hardaker Co., 91 So. 118, 83 Fla. 263. 


Ill._—Phelps v. McGee, 18 Ill. 155. 


Ky.—Littell v. Nichols’ Adm’rs, 1 
Hard. (Ky.) 66. 


Mo.—St. Charles Sav. Bank v. 
Aeeee & Gray Quarry Co., 210 S. 
. 868. 


N.C.—Steele v. Rutherford County 
Com rs nz OuNKCs 137. 


Va.—Fitzgerald v. Southern Farm 
Agen¢y, 94 S.E. 761, 122 Va. 264; Fer- 
guson v. Grottoes Co., 23 S.H. 761, 92 
Va. 316. 


W.Va.—Jones y. Main Island Creek 
Coal Co., 99 S.E. 462, 84 W.Va. 245. 


[a] Notes.—(1) An action on a 
note accrues in the county where the 
creditor resides at the time the money 
becomes due, and where the contract 
was made. Littell v. Nichols’ Adm’rs, 
T Vbardi Gy.) 766. (2) “Ameause (of 
action on notes accrues at the place 
of execution, and payment. St. 
Charles Sav. Bank v. Thompson & 
Gray Quarry Co., (Mo.) 210 S.W. 868. 


[b] Sales.—(1) An _ action for 
breach of a sales contract could be 
brought in the county constituting 
the place of the contract, the cause 


of action having accrued therein. 
McLendon v. lLurton-Hardaker Co., 
91 So. 118,88. Pla. 268. (2) The cir- 


cuit court of the county in which a 
contract is made requiring one of the’ 
parties to purchase certain property 
of the other has jurisdiction of a 
suit to recover for failure to pay for 
such property, although neither of 
the parties resides in such county at 
time of suit. Jones v. Main Island 
Sige Coal Co., 99 S.H. 462, 84 W.Va. 


77. McLendon v. Lurton-Hardaker 
Co., 91 So. 113, 83 Fla. 268; Peters v. 
BH. O. Painter Fertilizer Co:, 75 So. 
749, 73 Fla. 1001; Three States Coal 
Co. v. Superior Elkhorn By-Products 
Coal Co., 158 S.E. 661, 110 W.Va. 455. 


[a] Tlustrations.—(1) Where an 
offer of sale is made, an order by let- 
ter to purchase the goods offered is 
the last act in consummation of the 
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and is not affected by mere supplements thereto.78 
A statute providing that in cases not otherwise pro- 
vided for the action may be tried where the cause 
of action arose has no application to actions on con- 
tracts where the statute provides an exception to the 
rule that actions are to be tried where defendant re- 
sides only in the case of written contracts.*® 


[§ 32] c. Place of Making.*° 


contract, and a cause of action ac- 
crues in the county where the letter 
ordering the goods was written. Pe- 
ters v. H:> O. Painter Fertilizer Co., 
75 So. 749, 73 Fla. 1001. (2) A con- 
tract to purchase coal held made at 
the place where the buyer telegraphed 
his acceptance of the seller’s offer as 
respects venue. Three States Coal 
Co. v. Superior Elkhorn By-Products 
Coal Co., 158 S.E. 661, 110 W.Va. 455. 
(3) Where a person residing in one 
county ordered goods subject to ac- 
ceptance of order in another county, 
and the order was accepted in such 
other county, the place of acceptance, 
and not the place of the order, was 
the place of the contract. McLendon 
v. Lurton-Hardaker Co., 91 So. 113, 
83 Fla. 263; Nettles v. Gulf Fertilizer 
Co., 83 So. 298, 78 Fla. 490; Morgan 
v. Eaton, 52 So. 305, 59 Fla. 562, 138 
Am.S.R. 167. 

78. Fitzgerald v. Southern Farm 
Agency, 94 S.E. 761, 122 Va. 264; Fer- 
guson v. Grottoes Co., 23 S.E. 761, 92 
Va. 316. 

[a] Tllustration.—Within Code 
(1904) § 3215, as to venue, part of the 
cause of action of a real estate agent 
for commissions arose where the pri- 
mary contract of agency was made, 


notwithstanding a supplemental 
agency agreement, made elsewhere, 
conditionally limiting commissions. 


Fitzgerald v. Southern Farm Agency, 
94 S.H. 761, 122 Va. 264. 


79. Buckle v. Ogden Furniture & 
Carpet Co., 216 P. 684, 61 Utah 559. 


80. As place where cause of action 
arises see supra § 32. 


81. See statutory provisions; 
cases infra this section. 


[a] Place of indorsement.—(1) 
Where a note made in Marion county 
was indorsed in Marion county to a 
citizen of Alexander county, the con- 
tract was made in Marion county. 
Aird v. Haynie, 36 Ill. 174. (2) It is 
not competent for an assignee resid- 
ing in Marshall county, suing on 
notes which were assigned in blank 
in La Salle county by an assignor who 
then resided and still resides in Mer- 
riam county, to fill out the blank as- 
signment in a-manner to indicate that 
the note was made in Marshall coun- 
ty, in order to issue process out of 
Marshall county to be sent into Mer- 
riam county for service. Maxwell v. 
Vansant, 46 Ill. 58. 


82. Mahony v. Davis, 44 Ill. 288. 


[a] Diustration.—An order to the 
traveling agent of a merchant in an- 
other county for the purchase of 
goods is not an “actual making” of a 
contract within the meaning of the 
practice act of 1861, requiring a suit 
against a sole defendant to be 


and 


By some statutes, 
in order to permit defendant to be sued out of the 
county in which he resides or may be found, it is 
necessary that the contract shall have been actually 
made in the county in which the action is brought ;*+ 
under these statutes the actual, and not the con- 
structive, presence of the parties is required.®? 
plea that the cause of action accrued in a particular 
county is equivalent to an averment that the con- 


VENUE 


A 
fixed by them,®® 


brought, if not in his own county, in 
the county where the contract was 
“actually made.” Mahony v. Davis, 
44 Tll. 288. 


83. Aird v. Haynie, 36 Ill. 174. 
84. See statutory provisions. 

85. See infra § 156. 

86. Midwest Mut. Ins. Ass’n v. De 


Hoet, 222 N.W. 548, 208 Iowa 49. 


87. Colo.—Lamar Alfalfa Milling 
Co. v. Bishop, 250 P. 689, 80 Colo. 369; 
People v. District Court of Fourth Ju- 
dicial District in and for Wl Paso 
County, 182 P. 7, 66 Colo. 330; Gould 
v. Mathes, 135 P..780, 55 Colo.-384; 
Peabody v. Oleson, 62 P. 234, 15 Colo. 
App. 346. 


Iowa.—Baldwin v. Munger, 204 N. 
W. 417, 200 Iowa 32; Manley v. Wolfe, 
24 lowa 141. : 


Mont.—Bond v. Hurd, 78 P. 579, 31 
Mont. 314; McDonnell v. Collins, 48 
P. 549, 19 Mont. 372. 


Porto Rico.—Argiieso v. Miillen- 
hoff, 5 Porto Rico 157; Argtieso v. 
Miullenhoff, 5 Porto Rico 31. 


Tex.—Brooks Supply Co. v. Senter 
Bros. & Co., (Civ.App.) 245 S.W. 101; 
Dean v. Gouldy, (Civ.App.) 243 S.W. 

De 

[a] Action for recovery of taxes 
is not an action on contract. Wason 
Sasa ahaa 52 P. 636, 11 Colo.App. 


[b] An action on an account (1) 
has been held not to be within the 
meaning of a statute permitting ac- 
tions on contracts to be tried in the 
county in which the contracts were 
to be performed. Bond v. Hurd, 78 P. 
579, 31 Mont. 314; McDonnell v. Col- 
lins; 48 BP. 549, 19 Mont. 372. (2) 
Where two of the three causes of ac- 
tion alleged in a complaint were ac- 
tions on an open account for medical 
services rendered in B county, and 
not on express contracts to render 
such services, plaintiff was not enti- 
tled to sue therein in B county. Bond 
v. Hurd, supra. 


88. Baldwin v. Munger, 204 N.W. 
417, 200 Iowa 32. 


[a] Miustration.—In an action by 
plaintiffs, who had commenced an ac- 
tion to construe a booklet of an own- 
er of land, which agreed to place mon- 
ey in bank to be distributed among 
the purchasers of the land if a rail- 
road was not built to a town located 
on the land, to enjoin the prosecution 
of a similar action by the banks and 
others affected by the instrument, 
where the bank had not contracted to 
pay the money in the county in which 
the action was brought, and where 
the instrument did not require pay- 
ment of the money in such county 


\ 
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tract was made in such county.®? 


[§ 33] d. Place of Performance or of Payment as 
Controlling—(1) In General. 
sion of the statutes in some jurisdictions where a con- 
tract is to be performed or, as'is added by some stat- 
utes, where it is made payable in a particular place, 
an action thereon may be brought in the county 
wherein such place is located.*4 
furnishes an exception to the general rule that de- 
fendant must be sued in the county wherein he re- 
sides,**> and confers a purely statutory right.*® 
applies only to contracts which by their terms are to 
be performed’* or under which payment is to be 
made®® in a particular place, but where such terms 
exist they permit suit to be brought in the county 


By express provi- 


Such a provision 


It 


although the defendant resides in 


and where the suit did not involve 
the title todand in such county, the 
bank’s plea of privilege should have 
been granted. State Nat. Bank of San 
Antonio v. Lancaster, (Tex.Civ.App.) 
229 S.W. 883 [error refused]. 


[b] Wnorganized counties.—W here 
defendant, a resident of G county, was 
sued in L county, to which, for ju- 
dicial purposes, the unorganized coun- 
ty of M was attached, upon a money 
demand alleged to be payable in M 
county, a plea to the jurisdiction was 
properly overruled. Wright y. Reed, 
SiLhexr 265. 

89. Porter v. Boardman, 17 Ill. 
594; Waterman v. Peet, 11 Ill. 648; 
Joeckel v. Johnson, 159 N.W. 672, 178 
Iowa 231; Ft. Dodge Coal Co. v. Wil- 
lis, 32 N.W. 253, 71 Iowa 152; Oliver 
v. Bass, 30 Iowa 90; Caudill v. Tharp, 
1 Greene (Iowa) 94; Texas & P. Ry. 
Co. v. Hornbeck, 39 S.W. 564, 90 Tex. 
496; Wright v. Reed, 37 Tex. 265; 
Barrow v. Philleo, 14 Tex. 345; Durst 
v. Swift, 11 Tex. 273; Pierce v. Young, 
(Tex.Civ.App.) 43 S.W.(2d) 455; Pav- 
lidis v. Bishop & Babcock Sales Co., 
(Tex.Civ.App.) 41 S.W. (2d) 294; 
Yates v. Grayburg Oil Co., (Tex.Civ. 
App.) 38 S.W.(2d) 414; Wood v. 
Young, (Tex.Civ.App.) 11 S.W.(2d) 
369; Grayburg Oil Co. v. Piland, (Tex. 
Civ.App.) 300 S.W. 666; N. Estrada, 
Inc., v. Terry, (Tex.Civ.App.) 293 S. 
W. 286; Wrenn v. Brooks, (Tex.Civ. 
App.) 257 S.W. 299; Brown v. Gray & 
Wilmerding, (Tex.Civ.App.) 256 S.W. 
977; Street v. Smith Bros. Grain Co., 
(Tex.Civ.App.) 255 S.W. 778; Gam- 


brell v. Tatum, (Tex.Civ.App.) 228 S. — 


W. 287; Allison v. Hamic, (Tex.Civ. 
App.) 226 S.W. 483; Parrott v. Pea- 
cock Military College, (Tex.Civ.App.) 
180 S.W. 132; Martin v. A. B. Frank 
Co., (Tex.Civ.App.) 125 S.Ww. 958; 
Houston Rice Milling Co. v. Wilcox & 
Swinney, 100 S.W. 204, 45 Tex.Civ. 
App. 303; Landa v. Hunt, (Tex.Civ. 
App.) 45 S.W. 860; Moody v. Pangle, 
45 S.W. 741, 18. Tex.Civ.App. 1720; 
Yeager v. Focke, 25 S.W. 662, 6 Tex. 
Civ.App. 542; Burleson vy. Lindsey, 
(Tex.Civ.App.) 23 S.W. 729; Kauff- 
man vy. Dean, 2 Tex.Unrep.Cas. 195; 
Little v. Woodbridge, 1 Tex.A.Civ.Cas. 


§ 152; Phillips v. Adkins, 1 Tex.A. 
Civ.Cas. § 292. 
[a] Architect’s contract.—Where 


plaintiff sued the architects who had 
designed his house and had contracted 
to supervise the building of the house, 
on the theory that the architects were 
negligent in superintending construc- 
tion, or in drawing plans, and that 
such negligence resulted in unsafe 
construction which caused the house 
to be destroyed by fire, it was held 
that suit might be maintained in the 
county where the house was located, 
although it was other than the coun- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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another county.?° 


be there fixed. 7: 
Option as to performance. 


passed to plaintiff.°° 
Persons not parties to contract. 


permits a suit to be maintained on a written obliga- 
tion in the county where it is payable applies only 
as against the parties to the obligation.®°® 


The obligation to perform in a 
particular county must rest upon defendant®! and 
the suit must be based upon the obligation which is 
to be there performed,®? so that, where the contract 
only provides for the performance in the county of 
suit of matters not involved in the suit, venue cannot 


If the contract gives 
defendant an option to perform in either of two 
counties, he may be sued in either,®* since, having 
failed to exercise the option, the right to elect has 


VENUE 


not affected.®? 
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Where, however, the parties to the 


original contract have agreed in wrifing as to the 
place of performance, it is not material where they 
are impleaded in a suit brought against a resident of 
such county that there was collusion between the 
original parties to the action as to the obtaining of 


jurisdiction over them.°8 


eral. 
The rule which 


The venue 


of actions against persons who are not parties is 


ty of defendants’ residence. Presnall 
ae (Tex.Civ.App.) 214 S.W. 


{b] Carriers’ contracts.—Where a 
carrier operating no line of road in 
Texas, but having agencies in several 
eounties therein, gives a bill of lad- 
ing for the delivery of goods in a 
county in which it has no agent, with 
a stipulation limiting its liability to 
injuries accruing on its own road, 
suit for injury to the goods is prop- 
erly brought in the county of their 
delivery. Texas & P. Ry. Co. v. Horn- 
beck, 39 S.W. 564, 90 Tex. 496. 


{[c] Contract to deliver personalty. 
—(1) Under Revision § 2798, provid- 
ing that, when a contract is to be 
performed in any particular place, an 
action for breach may be brought in 
the county in which the place is sit- 
uated, a suit for breach of contract to 
deliver certain personalty at a certain 
time and place is properly commenc- 
ed in the county or the place where 
the property is to be delivered, though 
the defendant resides in another coun- 
ty. Oliver v. Bass, 30 Iowa 90. (2) 
In the case of a contract to deliver 
goods at a place named, an action 
may be brought in the county where 


the place is situated, or where de- 
fendant lives. Barrow v. Philleo, 14 
Tex. 345. (3) Where plaintiff rented 


a piano to defendant, which latter 
could return if the arrangement was 
unsatisfactory, the agreement to re- 
turn was a part of such contract and 
was to be performed in the county of 
plaintiff's residence, and an action for 
failure to return was_ properly 
brought in county of plaintiff’s resi- 
dence. Stiemke v. Jankovich, 233 P. 
904, 72 Mont. 363. 


{d] iquor dealer’s bond.—An ac- 
tion on a liquor dealer’s bond may be 
brought in the county in which his 
business is carried on, and the bond 
is to be performed, although he re- 
sides in another county. State v. 
Woodville, 35 S.W. 861, 13 Tex.Civ. 
App. 

[e] Venue of suit on partnership 
dissolution agreement, determined on 
agreement alone, is properly laid in 
the county where the amount due was 


payable according to agreement. 
O’Neal v. Jones, (Tex.Civ.App.) 34 S. 
W.(2d) 689. 


90. State v. District Court of First 
Judicial Dist. in and for Lewis and 
Clark County, 172 P. 1030, 54 Mont. 
602; Allison v. Hamic, (Tex.Civ.App.) 
226 S.W. 483; Peacock Military Col- 
lege v. Scroggins, (Tex.Civ.App.) 223 
S.W. 232; Presnall v. Adams, (Tex. 
Civ.App.) 214 S.W. 357; Witherspoon 
vy. Duncan, 131 S.W. 660, 62 Tex.Civ. 
App. 361. 

91. General 


Motors Acceptance 


Corponation v. Christian, (Tex.Civ. 
App.) 11 S.W.(2d) 620; La Salle Coun- 
ty Water Improvement Dist. No. 1 v. 
Arlitt, (Tex.Civ.App.) 297 S.W. 344; 
Ryan v. Johnson, (Tex.Civ.App.) 284 
S.W. 652; Heid Bros. v. Reisto, (Tex. 
Civ.App.) 247 S.W. 349; Gottlieb v. 


eg: (Tex.Civ.App.) 230 S.W. 
$2. Moyers v. Council Bluffs Nurs- 


ery Co., 101 N.W. 508, 125 Iowa 672; 
Stribling v. American Surety Co. of 
New York, (Tex.Civ.App.) 41 S.W. 
(2d) 300; La Salle County Water Im- 
provement Dist. No. 1 v. Arlitt, (Tex. 
Civ.App.) 297 S.W. 344; Ryan v. John- 
son, (Tex.Civ.App.) 284 S.W. 652; 
Lyon vy. Gray, (Tex.Civ.App.) 265 S. 
W. 1094. 

[a] Action for conversion.—A 
contract to sell personalty provided 
that rights acquired thereunder 
should be payable at D. Plaintiffs 
brought suit for its breach, faying 
the venue at D, according to the con- 
tract, and not at defendant’s resi- 
dence, in another county. It was 
held, that an instruction permitting 
plaintiff to recover for conversion of 
the property, and not limiting the 
right to a failure to deliver the prop- 
erty, was erroneous, since, as rights 
acquired by conversion were inde- 
pendent of the contract, the venue of 
such an action could not be laid at 
D, but only at defendant’s residence. 
Welch v. Urbany, 84 N.W. 497, 112 
Towa 531. 

[b] Performance in part.—A con- 
tract may be sued on wherever it can 
be fairly construed as performable in 
part. Wrenn v. Brooks, (Tex.Civ. 
App.) 257 S:W. 299. 

{c] Action on indivisible contract 
lies in county where defaulted pay- 
ments were due, although defendant 
tendered such payments and although 
only part of the contract was per- 
formable there, where under the con- 
tract the time of payments was of the 
essence and defendant’s breach neces- 
sitated tender of additional things. 
Yates v. Grayburg Oil Co., (Tex.Civ. 
App.) 38 S.W.(2d) 414. 

93. Moyers v. Council Bluffs Nurs- 
ery Co., 101 N.W. 508, 125 Iowa 672; 
Stribling v. American Surety Co. of 
New York, (Tex.Civ.App.) 41 S.W. 
(2d) 300; Williams v. Doering, (Tex. 
Civ.App.) 28 S.W.(2d) 893; Lyon v. 
Gray, (Tex.Civ.App.) 265 S.W. 1094. 

94. Gaddy v. Smith, 116 S.W. 164, 
49 Tex.Civ.App. 433. 

95. Gaddy v. Smith, supra. 

$6. Edwards v. Pearson, (Tex.Civ. 
App.) 17 S.W.(2d) 140. 

[a] TIllustration.—An attorney as 
against a plea of privilege could not 
sue a husband in a county where a 
contract by the wife for fees in a 


Statute as permissive or mandatory. Statutes of 
this nature are held to be permissive, and suit may 
nevertheless be brought in the defendant’s county.®® 


[§ 34] (2) Contracts within Rule—(a) In Gen- 
To constitute a contract within such statutes, 
the obligation must be such as may be made the 
basis of a suit.t 
some consideration and its terms must be mutually 
agreed upon between the parties.2_ The contract may 


The contract must be based upon 


divorce suit was executed. Edwards 
v. Pearson, (Tex.Civ.App.) 17 S.W. 
(2d) 140. 


[b] One with whose knowledge, 
and for whose benefit, a telegram is 
sent by a bank on which a draft is 
drawn, promising to honor the draft, 
in reliance on which a bank to which 
the telegram was sent advanced mon- 
ey, is a party. Watson v. Jackson, 
(Tex.Civ.App.) 264 S.W. 603 [cert den 
45 S.Ct. 635, 268 U.S. 699, 69 L.Ed. 
1164, and error dism 45 S.Ct. 637, 268 
U.S. 681, 69 L.Ed. 1154]. 


97. Baldwin v. Munger, 204 N.W. 
417, 200 Iowa 32. 


[a] Tllustrations.—(1) Persons 
who have assumed a mortgage debt 
are not subject to suit in the county 
where the maker has agreed to pay 
the note secured, they not being par- 
ties to the note. Baldwin v. Munger, 
204 N.W. 417, 200 Iowa 32. (2) A: 
conversioner of mortgaged property 
does not thereby become a party to 
note and mortgage and has not agreed 
in writing to pay or perform an obli- 
gation in the county where the note 
was made payable, warranting suit 
against him in such county. People’s 
State Bank of Ranger v. National 
Bank of Commerce of Houston, (Tex. 
Civ.App.) 267 S.W. 992. 


98: Moody v. Pangie, 45 S.W. 741, 
18 Tex.Civ.App. 720. 


99. Troy Portable Grain Mill Co. 
v. Bowen, 7 Iowa 465. 


Election see infra § 133. 


1. J. E. Johnson Const. Co. v. First 
Nat. Bank, (Tex.Civ.App.) 260 S.W. 
1091; Sugarland Industries v. Cuel- 
lar, (Tex.Civ.App.) 253 S.W. 660; Bo- 
mar Cotton Oil Co. v. Schubert, (Tex. 
Civ.App.) 145 S.W. 1193. 


[a] Where defendant consented to 
a divorce decree, requiring the pay- 
ment of certain rents for the use of 
his divorced wife in a certain bank in 
D county, an action to recover rents 
collected by defendant and for the 
appointment of a Yreceiver to collect 
future rents was properly brought in 
D county, although defendant resid- 
ed in E£ county. Connellee v. Weren- 
skiold, (Tex.Civ.App.) 87 S.W. 747. 

[b] For example, a lessee is not 
entitled to maintain the venue of an 
action for breach of a contract to fur- 
nish ditches to supply water to leased 
premises in the county of suit, where 
the contract merely permitted the 
lessee to use the lessor’s pumping 
plant and provided no damages should 
arise from failure of the plant to 


furnish sufficient water. Robbins v. 
pees (Tex.Civ.App.) 46 S.W.(2d) 
59. 


| 2. Flynt v. Hagle Pass Coal & Coke 
Co., (Tex.Civ.App.) 77 S.W. 8381. 
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consist of separate instruments.® 


Private and public corporations are included in 
such statutes unless these have been expressly ex- 


empted.* 
[§ 35] (b) Implied Contracts. 


are in terms applicable to written contracts have 
been held inapplicable to an implied contract or 
promise® although action on an implied covenant 
arising out of a written contract of sale is within 
However, the term “contract” employ- 
ed alone in such a statute is sufficiently broad to in- 
elude contracts of-all kinds, whether express or im- 


their scope.® 


plied.? 


[§ 36] (c) Necessity of Writing—aa. 
eral. Where the express terms of a statute refer 
only to contracts in writing,® if the contract is oral® 
or not in writing,’® or if the writing fails to consti- 


[a] Tllustration.—A letter written 
by a debtor after an adjustment of ac- 
counts and the diShonoring of a draft 
drawn on him by his creditor, in 
which he stated that had he been at 
home he would have protected the 
draft, and that he would remit to the 
creditor in a few days, did not amount 
to the execution of a written contract 
in the county of the creditor’s resi- 
dence, so as to warrant suit therein. 
Flynt v. Hagle Pass Coal & Coke Co., 
(Tex.Civ.App.) 77 S.W. 831. 


38. McKean & McNeal v. Martin, 
(Tex.Civ.App.) 241 S.W. 782 [reh 
overr 248 S.W. 575, and modified on 
other grounds (Commn.App.) 257 S. 
W. 241). 

[a] Bill of lading and draft.—As 
respects venue, where an agreement 
was made for the sale of cotton seed 
on the seed’s being shipped by a seller 
in a car consigned to the “seller, no- 
tify buyer,” a bill of lading issued by 
the railroad company with draft on 
the buyer attached constituted a con- 
tract of sale. McKean & McNeal v. 
Martin, (Tex.Ciy.App.) 241 S.W. 782 
[reh overruled 243 S.W. 575, and mod 
on other grounds (Commn.App.) 257 
S.W. 241]. 


4. City of Tahoka v. Jackson, 276 
Sai Gouw lula) Rex So. 


[a] County contracts.—In an ac- 
tion by the county of S against the 
county of M to recover for board fur- 
nished a prisoner, the court of S coun- 
ty properly denied a motion for a 
change of venue on the groynd that 
the cause of action was not founded 
on a contract to be performed in the 
county of S, and that the liability of 
the county of M was statutory, and 
therefore triable in the county of M, 
since the cause of action accrued in 
the county of S; and Code Civ. Proc. 
e 2 § 28, allows actions on contracts 
to be brought in the county where 
the contract is to be performed. 
Montezuma County Com’rs v. San Mi- 
guel County Com’rs, 32 P. 346, 3 Colo. 
App. 137. 

5. Hunt v. Bratt, 23 Iowa 171; 
Jackson v. Victor Snyder & Co., (Tex. 
Civ.App.) 240 S.W. 628; Valdespino 
vy. Dorrance & Co., (Tex.Civ.App.) 207 
S.W. 649. 


[a] Wiustration.—A cotton factor 
suing a grower for balance due of 
money advanced, on the theory that 
the grower was liable therefor un- 
der an implied contract, could not sue 
in the county in which the contract 
was made. Jackson v. Victor Snyder 
& Co., (Tex.Civ.App.) 240 S.W. 628. 


[b] Rule applied to implied prom- 


a ee ee eae a a es Oe eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§§ 34-37 


tute a contract in writing,’! statutes fixing the 


applicable. 


venue in the county of defendant’s residence become 


[§ 37] bb. What Constitutes Written Contract. 


Statutes which 


Mere negotiations looking toward the making of a 
written contract which is not intended to be com- 
plete until a further formal agreement in writing has 
been drawn up and executed by the parties are in- 
sufficient to constitute a written contract within the 
meaning of the statutes under consideration.” 
be in writing the contract need not be signed by both 
parties;’° it is sufficient if it is signed by one party 
and accepted by the other.+4 


To 


A written offer on one 


side followed by a written acceptance on the other 


In Gen- 


ise to repay amount paid by surety 
on note. Lewis v. Easley, (Tex.Civ. 
App.) 34 S.W.(2d) 376. 


6 Shannon vy. Bridgeport Brick 
Co:, (Tex:Civ.App:) 283 S:w. 182) 


fa] Tllustration.—Where ‘a buyer’s 
telephone order for oil was confirmed 
in writing, and inferior oil was ship- 
ped, his cause of action was on the 
written contract, and an implied con- 
tract to furnish a particular quality 
was a part thereof. Shannon v. 
Bridgeport Brick Co., (Tex.Civ.App.) 
283 S.W. 182. 


7. State v. District Court of First 
Judicial Dist. in and for Lewis and 
one County, 172 P. 1030, 54 Mont. 
602. 


8. See statutory provisions. 


9. °* Wright & Lauther Oil & Lead 
Mfg. Co. v.. Kleigel, 31 N.W. 878, 70 
Towa 578; McDaniels v. Wheeler, 21 
N.W. 135, 64 Iowa 678; Hatch v. John- 
son, 44 Iowa 535; Briley v. Cockrell, 
(Tex.Civ.App.) 41 S.W.(2d) 337; Cov- 
ington v. Bond, (Tex.Civ.App.) 25 S. 
W.(2d) 173: Finkelstein v. M. H. Reed 
& Co., (Tex.Civ.App.) 15 S.W.(2da) 110; 
Alvis v. Holbert, (Tex.Civ.App.) 238 
S.W. 730; Union Woolen Mills v. 
Starke, (Tex.Civ.App.) 228 S.W. 357; 
Sanders v. George M. Hester Cotton 
Go; Chex Civ..App.)) 195) (Saw. 2:69): 
Thomas Goggan & Bros. v. Morrison, 
(Tex.Civ.App.) 163 S.W. 119; Buckle 
v. Ogden Furniture & Carpet Co., 216 
P. 684, 61 Utah 559. 


[a] Action begun by attachment. 
—A provision of a statute that, in 
actions aided by attachment, if de- 
fendant is a resident of the state the 
action must be brought in the county 
of his residence or in that in which 
the contract was to be performed, 
construed in connection with a subse- 
quent section providing that an ac- 
tion on a written contract which is 
to be performed in any particular 
place may be brought in the county 
within which such place is situated, 
requires that the contract on which 
an action aided by attachment is 
brought shall be in writing. Hatch 
v. Johnson, 44 Iowa 535. 


[b] 'Telephonic agreement.—VWhere 
plaintiff accepted a draft attached to 
bills of lading covering shipments 
upon a telephone agreement that the 
shippers would protect such advance, 
an action to recover the difference 
between the advance and selling pric- 
es after defendant’s default is not on 
a written contract to be performed 


in plaintiff's county. Sanders v. 
George M. Hester Cotton Co., (Tex. 
Civ.App.) 195 S.W. 269 [error re- 


constitutes a contract in writing!® even though the 
offer or acceptance contains conditions, provided 
they are not objected to, and are acted on by the par- 
ties.1®° A written offer orally accepted and acted 


fused]. 
10. Robbins v. Landa, (Tex.Civ. 
App.) 46 S.W.(2d) 459; Borden & 


Antill v. Le Tulle Mercantile Co., 74 
S.W. 788, 32 Tex.Civ.App. 477; Buckle 
v. Ogden Furniture & Carpet Co., 216 
P. 684, 61 Utah 559. 

11. Bechtel v. District Court of 
Worth County, (Iowa) 245 N.W. 299; 
Moore v. Tucker, (Tex.Civ.App.) 14 S. 
W.(2da) 70; Griffith v. Gohlman, Les- 
ter & Co., (Tex.Civ.App.) 200 S.W. 2338 
[rev (Commn.App.) 245 S.W. 233]. 

12. J. EH. Johnson Const. Co. v. 
Wirst Nat. Bank, (Tex.Civ.App.) 260 
S.W. 1091. 

[a] Acceptance of bids.—Where a 
request for bids for the construction 
of a bank building provided that the 
drawings and the agreements, mean- 
ing the formal instrument in writing 
to be thereafter signed, should form 
the contract, the agreement between 
the bank and a bidder, which result- 
ed from acceptance of his bid, was 
not a “contract in writing,’ such 
that the bank could sue for ‘the bid- 
Ger’s refusal to proceed in the coun- 
ty, where such agreement was made. 
J. EK. Johnson Const. Co. v. First Nat. 
Bank, (Tex.Civ.App.) 260 S.W. 1091. 


[b] Refusal to reéxecute contract. 
—A petition which alleged that the 
written contract was executed by de- 
tendants and sent to plaintiffs, who 
objected to the form of execution and 
returned it for proper execution, but 
that thereafter the defendants refus- 
ed to reéxecute it, does not show the 
execution of a written contract which 
would be sufficient to defeat defend- 
ants’ plea of privilege to be sued in 


the county of its residence. Union 
Woolen Mills vy. Starke, (Tex.Civ. 
App.): 228 Sow. 357%. 

13. Haynes v. Gilsonite Const. Co., 
(Tex.Civ.App.) 298 S.W. 640. 

14. Dansby v. Stroud, (Tex.Civ. 
App.) 48 S.W.(2d) 1018; Moore v. 


Tucker, (Tex.Civ.App.) 14 S.W.(2d) 
70; Haynes v. Gilsonite Const. Co., 
(Tex.Civ.App.) 298 S.W. 640; Browne 
Grain Co. vy. Walker, (Tex.Civ.App.) 
206 S.W. 859; People’s Ice & Mfg. Co. 
v. Interstate Cotton Oil Refining Co., 
(Tex,Civ.App.). 182 S.W., 1163; | Con-= 


nellee y. Werenskiold, (Tex.Civ.App.) 
87 S.W. 747. 
[a] Evidence held to show accept- 


ance.—Haynes v. Gilsonite Const. Co., 
(Tex.Civ.App.) 298.S.W. 640. 


15. Dickinson v. Carter, (Tex.Civ. 
App.) 246 S.W. 739. 


16. Dickinson v. Carter, supra. 
[a] Reason for rule.—The law in- 


§§ 37-38] 


upon may be sufficient.17 If an oral 
confirmed in writing and accepted! 


notification of errors therein, is to 
acceptance of its terms.** 


[§ 38] (d) Designation of Place 


fers that the minds of the parties 
have met agreeably to the terms of 
the written instruments. Dickinson 
e Carter, (Tex.Civ.App.) 246 S.W. 
ove 


17. Salisbury v. Taylor, 
App.) 5 S.W.(2d) 874. 


18. Shannon v. Bridgeport Brick 
Co., (Tex.Civ.App.) 283 S.W. 182; 
Kelsey v. Early Grain & Blevator Co., 
(Tex.Civ.App.) 206 S.W. 849. 


{aj Mlustration.—Where plaintiff 
and defendant, as members of a trade 
association, were bound by awards of 
the association arbitration commit- 
tees and by all association rules, one 
of which provided that if one party 
to a trade confirmed and the other 
failed to object upon receipt of con- 
firmation both should be bound, de- 
fendant’s application for membership, 
plaintiff's letter confirming a trade 
and specifying P county as the place 
of performance together with arbitra- 
tion committee’s award in plaintiff's 
favor, constituted a “contract in writ- 
ing” to perform the contract obliga- 
tion in P county. Kelsey v. Early 
Grain & Elevator Co., (Tex.Civ. App.) 
206 S.W. 849. 


19. K. Tideman & Co. v. McDon- 
ald, (Tex.Civ.App.) 240 S.W. 1050. 


[a] Thus, where a buyer’s agent 
took an order over the telephone from 
one seller, and because of a mistake 
as to identity of such seller sent a 
written confirmation to another seller, 
by whom the goods were subsequent- 
ly delivered, the first seller suing the 
buyer and its agent for breach of con- 
tract to purchase goods was not enti- 
tled to trial of the action in the coun- 
ty in which the contract was to be 
performed, on the theory that the 
written confirmation to the other sell- 
er constituted the contract a written 
contract, since such written confirma- 
tion was sent to and intended for the 
other seller and the first seller was a 
stranger thereto. K. Tideman & Co. 
ee penchant (Tex.Civ.App.) 240 S.W. 

OU. 


20. Pittman & Harrison Co. vy. B. 
F. Robey & Co., (Tex.Civ.App.) 234 
S.W. 1114. 


21. Union Woolen Mills v. Starke, 
(Tex.Civ.App.) 228 S.W. 357. 


22. Grainger v. Gottlieb, (Tex.Civ. 
App.) 234 S.W. 604; Gottlieb v. Dis- 
mukes, (Tex.Civ.App.) 230 S.W. 792; 
Kelsey v. Early Grain & Elevator Co., 
(Tex.Civ.App.) 206 S.W. 849. 

{a] Illustrations.—(1) Where all 
the terms of a contract are in writ- 
ing, the failure of one of the parties 
to sign, where the party not signing 


(Tex.Civ. 


8 by the proper 
party,!® or if it is acted upon,?° although not sign- 
ed,?* or if copies are retained without objection, it is 
sufficient,?? but the mere retention of a copy of a con- 
tract is insufficient where the party sought to be 
bound has not accepted or acted on it and it contains 
no stipulation that its receipt, without objection or 


accepts a duplicate copy, is not fatal 
to the instrument as a written con- 
tract. Grainger v. Gottlieb, (Tex. 
Civ.App.) 234 S.W. 604. (2) Where 
defendant in G county telephoned an 
offer to sell corn f. o. b. there to 
plaintiff in W county, weight state- 
ments, bill of lading, and demand 
draft to be sent to W county for de- 
livery to, and payment by, plaintiff, 
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contract is later 


be taken as an 


or Payment—aa. 
within the operation of statutes of the character un- 
der consideration the obligation to perform in a par-. 
ticular county must be plainly present?‘ either under 
the express terms of the contract?® or by necessary 
implication therefrom,?® and venue cannot be con- 
ferred on a doubtful construction of.the contract.?7 
Where, however, 
nated it is not material that performance in fact 
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In General. ‘To bring a contract 


the place of performance is desig- 


takes place elsewhere,?* and if the contract is pay- 


of Performance 


and the offer was accepted with agree- 
ment to send a confirmative contract, 
which was sent accordingly embody- 
ing the terms of the agreement, and 
was retained by defendant without 
objection, the contract was in writ- 
ing. Gottlieb v. Dismukes, (Tex.Civ. 
App.) 230 S.W. 792. 


23. Sugarland Industries v. Cuel- 
lar, (Tex.Civ.App.) 253 S.W. 660. 


24. Progressive Mut. Ins. Co. v. 
Mihoover, 284 P. 1025, 87 Colo. 64; 
People v. District Court of Twelfth 
Judicial Dist. for Rio Grande Coun- 
ty,-218 Py 1047,.7%4 Colo, 121; Peo:.-v. 
District Court of Second Judicial Dis- 
trict, in and for City and County of 
Denver, 203 P. 268, 70 Colo. 540; 
Hough v. Rocky Mountain Fire Ins. 
Co., 224 P. 858, 70 Mont. 244; Curlee 
Clothing Co. v. Wickliffe, (Tex.Civ. 
App.) 88 S.W.(2d) 175 [certification 
of questions commanded (Commn. 
App.) 60 S.W-:(2d) 202]; H.- H.. Wat- 
son Co. v. Alfalfa Growers’ Exch., 
(Tex.Civ.App.) 300 S.W..199; Border- 
Milling Co. v. Bednarz & Billimek, 
(Tex.Civ.App.) 254 S.W. 587; Brooks 
Supply Co. v. Senter Bros. & Co., (Tex. 
Civ.App.) 245 S.W. 101; McCammant 
v. Webb, (Tex.Civ.App.) 147 S.W. 698. 


[a] Agreement to pay damages.— 
A contract was made for laying a 
railroad track in L county by which 
defendants undertook to deliver all 
the material needed for laying the 
track at the end thereof, and that 
should ‘the plaintiff be detained by 
failure to finish the grade he should 
have a reasonable compensation for 
damages thereby sustained. The con- 
tract gave plaintiff compensation for 
his work, but fixed no place for pay- 
ing the same. It was held that the 
contract was not by its terms to be 
performed on the defendants’ part, in 
L county, so that an action could be 
brought against them there, they be- 
ing nonresidents, except’ as to that 
part relating to furnishing material. 
Manley v. Wolfe, 24 Iowa 141. 


{[b] Shipping directions.—An or- 
der sheet, even if a contract in writ- 
ing of the parties, will not bring the 
transaction within the statute if it' 
contains only a mere shipping direc- 
tion, and not a contractual provision 
to perform at the specified place 
Bewley v. Mrs. BH. Schultz & Son, 
(Tex.Civ.App.) 115 S.W. 294. 


[ec] A suit on a bond superseding 
a judgment recovered for the use and 
benefit of a county must be brought 
in the county of the obligee’s resi- 
dence, if the bond contains no provi- 
sion to the contrary, and the fact that 
the contract on which the judgment 
was recovered allowed defendant to 
be sued out of his county is immate- 
rial, as affecting the venue of the 
suit on the bond. McInnes v. Wallace, 
(Tex.Civ.App.) 44 S.W. 5387. 


[ad] Injunction bond.—The venue 
of an independent suit for a penalty 
and costs upon an injunction bond not 
specifying a place for’ performance is 
the county of the obligors’ residence, 


‘deed and payment of 


able at a particular place after maturity, it is per- 


and not the county where the injunc- 
tion suit was pending. Burrus v. 
guifin, (Tex.Civ.App.) 49 S.W.(2d) 


[e] Contract to survey.—A con- 
tract with af defendant in Galveston 
county to survey lands in Clay coun- 
ty does not give jurisdiction in Clay 
county over defendant, since to sus- 
tain the jurisdiction of the suit in 
Clay county the contract must have 
obligated defendant to pay plaintiff 
for his services in Clay county. L/it- 
tle v. Woodbridge, 1 Tex.A.Civ.Cas. 
$ 152. 


25. Ryan v. Johnson, (Tex.Civ. 
App.) 284 S.W.-652. 

26. Lasater v. Waits, 68 S.W. 500, 
95 Tex. 553; Cohen v. Munson, 59 Tex. 
236; Scarbrough & Davis v. Culp, 
(Tex.Civ.App.) 276 S.W. 743; Cum- 
ming v. Chilson, (Tex.Civ.App.) 265 
S.W. 1099; Trapshooter Development 
Co. v. Whitton Oil & Gas Co., (Tex. 
Civ. App.) 263: S/W. 6225." Davisiesve 
Gouldy, (Tex.Civ.App.) 243 S.W. 715; 
K. Tideman & Co. v. McDonald, (Tex. 
Civ.App.) 240 S.W. 1050; Metropoli- 
tan Loan Co. vy. Reeves, (Tex:Civ. 
App.) 236 S.W. 762; Russell v. Green, 
(Tex.Civ.App.) 214 S.W. 448; Cecil 
v. Fox, (Tex.Civ.App.) 208 S.W. 954; 
Valdespino v. Dorrance & Co., (Tex. 
Civ.App.) 207 S.W. 649; Birge v. Love- 
lady, (Tex.Civ.App.) 145 S.W. 1194; 
Bomar Cotton Oil Co. v. Schubert, 
(Tex.Civ.App.) 145 S.W. 1193; Gaddy 
v. Smith, 116 S.W. 164, 49 Tex.Civ. 
App. 433; Darragh v. O’Connor, (Tex. 
Civ.App.) 69 S.W. 644; Seley v. Wil- 
liams, 50 S.W. 3899, 20 Tex.Civ.App. 
405; Mahon v. Cotton, 35 S.W. 869, 13 
Tex.Civ.App. 239: 


[a] Illustration. Defendant, 
knowing from a school catalogue ob- 
tained from plaintiff that all pay- 
ments on account of pupils at plain- 
tiff’s school were declared payable in 
the county of the school, his answer 
to plaintiff’s inquiry as to “enrollment 
per catalogue”’ that he would send his 
boy, followed by his doing so, and 
making a payment at such place, ren- 
dered him liable to suit there for the 
‘balance, although he lived in another 
county. Peacock Military College v. 
ES AS, (Tex.Civ.App.) 223 S.W. 


{b] Agreement for delivery of 
money to a 
named bank was a contemporaneous 
transaction, as respected venue... 
Alexander v. Paschen, (Tex.Civ.App.) 
29 S.W.(2d) 430. 


27,;> Burrus. tv., \Griffiny) Chex. Civ 
App.) 49 S.W.(2d) 902; H. H. Watson 
Co. v. Alfalfa Growers’ Exch., (Tex. 
Civ.App.) 300 S.W. 199. 


[a] Unnecessary inferences from 
contract will not be drawn. San An- 
tonio Drug Co. v. Scales, (Tex.Civ. 
App.) 25 S.W.(2d) 269; Ryan v. John- 
son, (Tex.Civ.App.) 284 S.W. 652. 


28. Lamar Alfalfa Milling Co. vy, 
Bishop, 250 P. 689, 80 Colo. 369. 
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formable exclusively from such time at that place.?° 
Where the statute applies only to contracts in writ- 
ing,®°® if the writing fails to designate the place of 
-performanee,*! expressly or impliedly,®? in the coun- 
ty of suit,** statutes fixing the venue in the county 
of defendant’s residence become applicable, and in 
determining whether one has contracted in writing 
to perform a contract in a particular county, the 
written contract, if one exists, must alone be looked 
to,?4 any parol agreement being immaterial.?° How- 
ever, it is not material that parol evidence is neces- 
sary to identify the place of payment or perform- 
ance.*®> The place of final execution of a contract is 
not determinative of the fact that the contract is to 
be performed at that place.*? 


[§ 39] bb. When and by Whom Place Must Be 
Designated. The particular county must be fixed 
and certain at the time the contract is executed*® 
and, where the statute applies only to contracts in 
writing,*® must be designated in the writing at the 
time of the execution of the contract.4° The statute 
applies only in a ease where the party, at the time of 


29. Dickinson v. Carter, (Tex.Civ. 
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ment between the parties to a suit on 


7 4 i ir 
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executing the contract, agrees to perform his part 
thereof in some particular county other than that 
of his residence*! and does not apply to a provision 
of a conditional sales contract allowing the other 
party or his assignees to designate the place of pay- 
ment*? or where the designation of the county is left 
to one who is not a party to the contract.*? 


[§ 40] (e) Additions and Modifications. If a 
complete contract has been made, an additional term, 
sought to be imposed by one party in a letter of con- 
firmation was ineffectual where not assented to by 
the other party;** and so, also, where the verbal con- 
tract is complete, venue is not affected by attaching 
drafts payable in another county*® nor by modifica- 
tions not constituting an accord or satisfaction, or 
a novation.*® 


[§ 41] (3) Particular Contracts—(a) Agents’ 
and Brokers’ Contracts. Venueof a suit on an agen- 
ey contract may be laid in the county in which the 
contract, which must be in writing,*? and which must 
be construed according to its legal effeet and purport, 
is to be performed.*® In accordance with the gen- 


for the payment of such account by 


[§§ 38-41 


App.) 246 S.W. 739. 

30. See supra § 36. 

8l. People v. District Court of 
Twelfth Judicial Dist. for Rio Grande 
County, 218 P. 1047, 74 Colo. 121; 
Smith v. Morrison, 212 N.W. 567, 203 
Iowa 245; Ft. Dodge Coal Co. v. Wil- 
lis, 32 N.W. 253, 71 Iowa 152; Court- 
ney v. Gordon, 241 P. 233, 74 Mont. 
408; Silver v. Morin, 240 P. 825, 74 
Mont. 398; Hough v. Rocky Mountain 
Fire Ins. Co., 224 P. 858, 70 Mont. 244; 
Burrus v. Griffin, (Tex.Civ.App.) 49 
S.W.(2d) 902; Cerf v. Mings, (Tex. 
Civ.App.) 15 S.W.(2d) 91; Smith v. 
Hartt & Cole, (Tex.Civ.App.) 13 S.W. 
(2d) 408; Phillips v. Rice, (Tex.Civ. 
App.) 273 S.W. 626; Border-Milling 
Co. v. Bednarz & Billimek, (Tex.Civ. 
App.) 254 S.W. 587; Cogdell v. Roas, 
(Tex.Civ.App.) 248 S.W. 559. 


[a] Assignment.—Where defend- 
ant became obligated to plaintiff by 
accepting an assignment not desig- 
nating place of payment, it was the 
duty of defendant debtor to seek 
plaintiff in the county designated by 
the assignment as the residence of 
plaintiff and make payment there, 
and, on failure to do so, action was 
maintainable by plaintiff in his coun- 
ty against defendant, in view of Rev. 
Codes (1921) § 9096. Silver v. Morin, 
240 P. 825, 74 Mont. 398. 

32. Geo. S. Allison & Sons v. Ham- 
ic, (Tex.Commn.App.) 260 S.W. 1037 
[aff (Civ.App.) 247 S.W. 918]; An- 
derson v. McIntyre, (Alta.) [1924] 
2 Dom.L.R. 911; Noble v. Cline, 
Ont. 33; Nixon v. Jamieson, 18 Ont. 
L. 625, 13 Ont.W.R. 634, 911. 


33. State Nat. Bank of San An- 
tonio v. Lancaster, (Tex.Civ.App.) 229 
S.W. 883 [error refused]. 


34. Stribling v. American Surety 
Co. of New York, (Tex.Civ.App.) 41 
S.W.(2d) 300; Sidebottom v. Juliff, 
(Tex.Civ.App.) 259 S.W. 235; Men- 
denhall v. Brown, (Tex.Civ.App.) 252 
SW. 241; Pittman & Harrison Co. v. 
Bs F. Robey & Co., (Tex.Civ.App.) 234 
S.W. 1114; Ogburn-Dalchau Lumber 
Co. v. Taylor, 126 S.W. 48, 59 Tex.Civ, 
App. 442. 

85. Cogdell  v. 
App.) 243 S.W. 559; 
Lumber Co. v. Taylor, 
59 Tex.Ciy.App. 442. 

{a] If facts stipulated in an agree- 


Ross, (Tex. Civ. 
Ogburn-Dalchau 
126 S.W. 48, 


18) 


such a contract vary, modify, or en- 
large the provisions of the contract, 
they would not be permitted to con- 
trol. Mendenhall] v. Brown, (Tex.Civ. 
App.) 252 S.W. 241. 


36. Cities Service Oil Co. v. Brown, 
27 S.W.(2d) 115, 119 Tex. 242. 


37. Mercantile Bank & Trust Co. 
of Texas v. City of Port Neches, (Tex. 
Civ.App.) 47 S.W.(2d) 673. 


[a] Thus, where acceptance and 
offeree’s attorney’s approval of con- 
tract followed offerer’s signature, the 
contract was held consummated in 
the county of acceptance, requiring 
action for breach of contract to be 
brought there, although the contract 
was later signed by the offerer in an- 
other county. Mercantile Bank & 
Trust. Co. of. Texas, v. City .of -Port 
Pea (Tex.Civ.App.) 47 S.W.(2d) 


38. Turner v. Ephraim, (Tex.Civ. 
App.) 28 S.W.(2d) 608; Russell v. 
Green, (Tex.Civ.App.) 214 S.W. 448. 


39. See supra § 36. 


40. General Motors Acceptance 
Corporation v. Hunsaker, (Tex.Civ. 
App.) 50 S.W.(2d) 367; Scarbrough 


& Davis v. Culp, (Tex.Civ.App.) 276 
S.W. 743; Cumming y. Chilson, (Tex. 
Civ.App.) 265 S.W. 1099; K. Tideman 
& Co. v. McDonald, (Tex.Civ. App.) 
240 S.W. 1050. 


[a] Letter written after indcbted- 
ness had accrued, in which the debtor 
refused to execute a note, disputing 
the amount claimed, but in which the 
debtor said “If you are wanting a 
note for the purpope of giving ju- 
risdiction over us in Jones county we 
will agree that we will pay you in 
Jones county when -we get the money, 
if that will do you any good” is not 
evidence that the contract out of 
which the debt sued on arose was a 
contract in writing performable in 
Jones county. Smith v. Hartt & Cole, 
(Tex.Civ.App.) 138 S.W.(2d) 408. 

41. General Motors Acceptance 
Corporation v. Christian, (Tex.Ciy. 
App.) 11 S.W.(2d) 620. 

[a] Agreement to pay from fund. 
—Where defendant did not assume 
to pay the account sued on as his per- 
sonal debt, but merely agreed with 
another, who resided in.H county, to 
pay such debt out of a fund deposit- 
ed by such other in defendant’s bank 


defendant, pursuant to an agreement 
between them, defendant should be 
sued in the county of his residence, 
and not in H county. Power State 
Bank v. Texas Novelty Advertising 
Co., (Tex.Civ.App.) 160 S.W. 1106. 


42. General Motors Acceptance 
Corporation v. Christian, (Tex.Civ. 
App.) 11 S.W.(2d) 620. 

43. Pfeifer v. E. J. Herman Sales 
Co., (Tex.Civ.App.) 43 S.W.(2d) 484. 


44. Smith Grain Co. v. H. H. Wat- 
son Co., (Tex.Civ.App.) 285 S.W. 868. 

45. Jordan v. West Texas Gin Co., 
(Tex.Civ.App.) 242 S.W. 542. 


46. Street v. Smith Bros. Grain 
Co., (Tex.Civ.App.) 255 S.W. 778. 

[a] Illustration.—Where a _ writ- 
ten contract for delivery of oats pro- 
vided that differences arising thereon 
were to be adjusted in the buyer’s 
county, a parol contract that in con- 
sideration of the buyer’s cancellation 
of the written contract the seller 
promised to pay buyer ten cents per 


-bushel for oats contracted for was 


not an accord or satisfaction or a no- 
vation, entitling the seller to be sued 
in his own county as on a contract 
not in writing, and therefore not 
within exception of Rev. St. art 1830 
(Vernon Civ. St. Annot. art 1995). 
Street v. Smith Bros. Grain Co., (Tex. 
Civ.App.) 255 S.W. 778. 


47. Russell v. Green, 
App.) 214 S.W. 448. 


[a] Contract not in writing.—In 
an action for a commission for pro- 
curing a loan from a life insurance 
company, it was held, that defendant 
residing in L county did not contract 
in writing to perform the obligation 
sued on in D county. Russell v. 
Green, (Tex.Civ.App.) 214 S.W. 448. 


48. Griffith v. American Indemnity 
Co., (Tex.Civ.App.) 45 S.W.(2d) 645; 
Pierce Petroleum Corporation  v. 
Ne (Tex.Civ.App.) 28 S.W.(2d) 


[a] Provision in agency agyree- 
ment, that all payments should be 
made in Galveston, and that all suits 
for breach of contract might be in- 
stituted in Galveston county, was 
sufficient to sustain venue for breach 
of an agreement in such county, al- 
though defendants lived elsewhere. 
Griffith v. American Indemnity Co., 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 41-42] 


eral rule, the contract must specifically or by neces- 
sary implication state the place of performance in 
order to fix the venue at such place*® and, where a 
contract for commissions is wholly silent as to the 
place of performange, the commissions are payable 
in the county where the payor resides,®° or, under 
some holdings, where the creditor resides.51 A prom- 
ise to pay commissions incorporated in a written con- 
tract of sale is divisible therefrom, and the fact that 
the contract for conveyance was to be performed in 
a designated county does not make the contract to 
pay commissions performable in that county®? even 
though the contract provides that the owner shall 
pay the broker one half of the earnest money in the 
event of the purchaser’s failure to perform.®? Where 
the contract requires commissions to be deducted 
from remittances to the principal, suit for breach of 
such contract may be brought in the county from 
which the remittances are sent.°+ An action for 
commissions under a contract of agency covering 
exclusive territory may be brought in such terri- 


(Tex.Civ.App.) 45 S.W.(2d) 645. SS. WDAVIS..AV« 


-VENUE 


Gouldy, 


[67 O.5.] 35 


tory where the commissions were earned therein.5> 


[§ 42] (b) Bills, Notes, and Certificates of Depos- 
it—aa. In General. Suit on a note may be brought 
in the county of defendant’s residence, regardless of 
the place of payment,°® or, alternatively, in the 
county wherein it is payable, though defendant re- 
sides elsewhere.°’ If the note is wholly silent as to 
the place of payment, suit thereon may be brought 
only in the county of the maker’s residence.®® The 
maker may contract in writing to pay in a county 
other than that of his residence®® and this confers 
a contractual right, and not a mere privilege,®° but 
such agreement must be express, or the contract 
must necessarily involve such obligation®! and it is 
not required that the county be specifically named.®? 
Where, however, the place of payment is to be des- 
ignated by a third party, the makers cannot be sued 
outside the county of their residence®*® and so, also, 
where the note is payable at the holder’s residence at 
his option.*+ A provision as to the place of payment 
of a note is not earried over into a substituted agree- 


(Tex.Civ. [a] Ratification.—A maker, who 


{b] Contract between corporation 
and agent performable at the corpo- 
ration’s division office authorized suit 
by the corporation against an agent 
in the county of division office. Pierce 
Petroleum Corporation vy. Wright, 
(Tex.Civ.App.) 28 S.W.(2d) 860. 


[ec] Evidence.—(1) Plaintiffs, bro- 
kers at Galveston, sued defendants, 
country merchants, on account for de- 
fendants’ drafts on them, and mer- 
chandise supplied. Defendants plead- 
ed privilege to be sued in their own 
county. It was held that drafts 
wherein plaintiffs were requested to 
pay, “and charge to current account 
with you, which is payable at Galves- 
ton,’’ were competent, and, in connec- 
tion with proof that there was but 
one account between the parties, suf- 
ficient proof of a contract in writing 
to perform an obligation in Galveston 
county, within Rev. St. art 1198 subd 
5 (Vernon Civ. St. Annot. art 1995 § 
5), to authorize suit there. Yeager v. 
Focke, 25 S.W. 662, 6 Tex.Civ.App. 
542. (2) Letters and telegrams rela- 
tive to the jisting and sale of stock by 
brokers were held not evidence of a 
written contract. to perform an ob- 
ligation in the county wherein receiv- 
ed. Brown v. Gray & Wilmerding, 
(Tex.Civ.App.) 256 S.W. 977. 7 


49. Cumming v. Chilson, (Tex.Civ. 
App.) 265 S.W. 1099. 

[a] Broker’s action for commis- 
sion for sale of land predicated on 
promise of defendant to pay stipulat- 
ed sum, if land was sold, held not 
within Vernon Ann. Civ. St. Annot. 
art 1995 subd 5, and art 2390 par 4, 
providing that suits on written con- 
tract may be brought in the county 
where such contract was to be per- 
formed. Cumming v. Chilson, (Tex. 
Civ.App.) 265 S.W. 1099. 

50. Zihlman v. Fleetwood, (Tex. 
Civ.App.) 2 S.W.(2d) 881; Chamber- 
lain v. Meredith, (Tex.Civ.App.) 52 


“S.W. 120. 


[a] Waiver.—If a bond to secure 
the performance of a contract of 


agency is Silent as to the place of 


payment, although the agency con- 
tract required a bond payable in a 
designated county, venue is not prop- 
erly laid in such county, the require- 
ment of the contract being waived 
by acceptance of the bond. Chamber- 
jain v. Meredith, (Tex.Civ.App.) 52 
S.W. 120 

51. Chutkow v. Wagman Realty & 
Insurance Co., 248 P. 1014, 80 Colo. 11. 


App.) 243 S.W. 715. 

53. Davis v. Gouldy, supra. 

54. White v. Perot, (Tex.Civ.App.) 
42 S.W.(2d) 1041. 

55. Hawbaker v. Laco Gas Burner 
Co., 231 N.W. 347, 210 Iowa 544; Kab- 
rick v. J. I. Case Threshing Mach. 
Co., 163 N.W. 368, 180 Iowa 598; Ock- 
erson v. Burnham, 19 N.W. 676, 63 
Iowa 570. 

56. Gorbett v. Berryman & Wat- 
ters, (Tex.Civ.App.) 7 S.W.(2d) 100. 


57. Stevens v. Willson, 39 S.W. 
(2d) 1088, 120 Tex. 584; Bradley v. 
Trinity State Bank, 14 S.W.(2d) 810, 
118 Tex. 274; Warner v. Gohlman, 
Lester & Co., 298 S.W. 890, 117 Tex. 
145 [answering certified questions by 
Supreme Court (Civ.App.) 8 S.W.(2d) 
1049]; Stevens v. Southern Ice & 
Utilities Co., (Tex.Civ.App.) 37 S.W. 
(2d) 240; Flatt v.. Republic Ins. Co., 
(Tex.Civ.App.) 19 S.W. (2d) 826; 
Coca-Cola Bottling Co, v. Way Engi- 
neering Co., (Tex.Civ.App.) 18 S.W. 
(2d) 251; Ruttencutter v. Chapman, 
(Tex.Civ.App.) 288 S.W. 283; Fenn v. 
Roach & Co., (Tex.Civ.App.) 75 S.W. 
361; Morgan v. E. Bement & Sons, 
59 S.W. 907, 24 Tex.Civ.App. 564; 
Burrows v. Grover Irr. Co., (Tex.Civ. 
App.) 41 S.W. 822. 


[a] Agreement to execute notes.— 
Where a contract required defendant 
to execute notes for a certain indebt- 
edness due in five years, and payable 
ona specified day at a bank in B coun- 
ty, defendant thereby agreed to pay 
the amount of the debt at such bank, 
and was therefore properly sued in 
B county. Parr v. McGown, (Tex.Civ. 
App.) 98 S.W. 950. , 


{b] Note for purchase of land.— 
Venue of a suit on a note represent- 
ing the purchase of land, where a 
house had been removed therefrom to 
defendant’s property, is properly 
maintained in the county where the 
note was payable. Flatt v. Republic 
ve Co., (Tex.Civ.App.) 19 S.W.(2d) 
826. 

[c] Surety’s action against princi- 
pal on note purchased by and trans- 
ferred to the surety must be brought 
in the county wherein the note was 
made payable. Lewis v. Masley, (Tex. 
Civ.App.) 34 S.W.(2d) 376. 


58. Curlee Clothing Co. v. Wick- 
liffe, (Tex.Civ.App.) 38 S.W.(2d) 175; 
Poindexter v. First State Bank of 
gohan (Tex.Civ.App.) 202. S.W. 


sent to payee’s attorney notes with 
the place of payment blank, was not 
suable in the county of payee’s resi- 
dence under the doctrine of ratifica- 
tion under circumstances. Curlee 
Clothing Co. v. Wickliffe, (Tex.Civ. 
App.) 38 S.W.(2d) 175. 

59. Poindexter v. First State Bank 
chaos, (Tex.Civ.App.) 202 S.W. 


[a] Place of payment after ma- 
turity.— An action on notes payable 
in G county, where the makers re- 
sided, but providing that if they were 
not paid at maturity they should be- 
come due and payable at the payee’s 
ofice in H county, was. properly 
brought in H county. Newman vy. 
Buffalo Pitts Co., (Tex.Civ.App.) 160 
S.W. 657. 


[b] Evidence.—In an action 
against an alleged guarantor of a 
note payable in a certain county, evi- 
dence held to show sufficient written 
Obligation of performance to compel 
him to answer suit in that county. 
Citizens’ State Bank of Alice v. Com- 
monwealth Bank & Trust Co., (Tex. 
Civ.App.) 268 S.W. 1008. 


60. Curlee Clothing Co. v. Wick- 
liffe, (Tex.Civ.App.) 38 S.W.(2d) 175; 
Allis-Chalmers Mfg. Co. v. Mitchell, 
(Tex.Civ.App.) 283 S.W. 560. 


61. Curlee Clothing Co. v. Wick- 
liffe, (Tex.Civ.App.) 38 S.W.(2d) 175. 


[a] Notes taken up after dissolu- 
tion of makers.—Suit could not be 
brought in Galveston on a note of de- 
fendants taken up by plaintiffs after 
@efendants’ firm had dissolved, and 
its current account with plaintiffs 
been closed. Yeager v. Focke, 25 S. 
W. 662, 6 Tex.Civ.App. 542. , 


[b] Evidence.—The inference that 
the indebtedness of F to_ plaintiff, 
which defendants contracted in writ- 
ing to pay, was F’s notes, so that ac- 
tion thereon was triable in the county 
where by their terms they were pay- 
able, was held warranted from the 
facts that F owed plaintiff nothing 
else, and that defendants afterwards 
made payments thereon. Halliday v. 
Crews, (Tex.Civ.App.) 237 S.W. 600 
[dism f w j]. 


62. Stone v. Messer (Tex.Civ. 
App.) 247 S.W. 911. . 

63. General Motors Acceptance 
Corporation v. Hunsaker, (Tex.Ciy. 


App.) 50 S.W.(2d) 367. 


64. Turner v. Ephraim, (Tex.Ciy, 
App.) 28 S.W.(2d) 608. 


36 [67 C.J.] 


ment whereby the note is satisfied.6® Where the note 
specifies the place of payment, one who has assumed 
payment of the note is bound by its terms.°® But the 
blank indorsement of such a note does not require the 
indorser to pay at that plaee, and unless, therefore, 
he is a resident of the county, no action can be 
brought against him therein.®* Although the guaran- 
tor in writing of the payment of a note according to 
its tenor and legal effect may be sued in the county 
where the note is payable, a guaranty of the debt evi- 
denced by a note is not within the rule.®* 
ing of a check against a fund mistakenly credited to 
the drawer does not constitute a contract, nor au- 
thorize action in the county of the location of the 
drawee.®® The general rule applies to drafts,’° trade 
acceptances,*! checks,’? and certificates of deposit.** 
Where venue is properly laid in the county in which 
a note is payable, persons necessary to be joined as 
defendants may be so joined although they reside 


in another county." 


[§ 43] bb. Validity of Obligation. 


65. Wettermark v. Burton, 70 S.W. 
1029, 30 Tex.Civ.App. 509. 


[a] Illustration.—Defendant and 
his partner executed three notes to 
plaintiff. On the dissolution of the 
firm, defendant assumed its indebt- 
edness; and plaintiff agreed to re- 
lease the copartner from liability, and 
charged the notes to the individual 
account of defendant. Later they 
were indorsed as paid by defendant, 
and delivered to him to be used as 
evidence of their payment in an ac- 
tion between the partners. The notes 
were cut and mutilated, and no cred- 
its indorsed thereon. Plaintiff testi- 
fied that there was no consideration 
for their surrender, and defendant 
still owed an unpaid balance. Plain- 
tiff had alleged an agreement by de- 
fendant to execute a new note for this 
balance. It was held that the evi- 
dence warranted a finding that the 
substitutionary agreement was a sat- 
isfaction of the notes, so that action 
must be brought in the county of de- 
fendant’s residence, and not in the 
county in which the notes were pay- 


able. Wettermark v. Burton, 70 S.W. 
1029, 30 Tex.Civ.App. 509. 

66. Dansby v. Stroud, (Tex.Civ. 
App.) 48 S.W.(2d) 1018. 

67. Davis v. Miller, 55° N.W. 89, 


88 Iowa 114. 

68. Poindexter v. First State Bank 
of Richland, (Tex.Civ.App.) 202 S.W. 
809. 

69. Dillard v. First Nat. 
(Tex.Civ.App.) 42 S.W.(2d) 648. 


W. C. Biggers & Co. v. First 
Nat. Bank, (Tex.Civ.App.) 16 S.W. 
(2d) 325; .W. GC. Biggers, & Co. . v. 
Farmers’ & Merchants’ Nat. Bank, 
(Tex.Civ. App.) 16 S.W. (2d) 324; 
Dickinson v. Carter, (Tex.Civ.App.) 
246 S.W. 739; Lammers v. Floyd, 33 
S.W. 150, 11 Tex.Civ.App. 473; Morri- 
son v. Jalonick, 1 Tex.A.Civ.Cas. § 
778. 

[a] A draft by one member of de- 
fendants’ firm drawn in the presence 
of the other member upon the firm, 
so that no acceptance was necessary, 
and which was dated at a town within 
the county where suit was brought 
and designated the drawee firm as 
within that county, was payable in 
the county, so that defendants’ plea 
of privilege to be sued in another 
county was properly overruled, 
Nicholson & Rasbury v. Wilson, (Tex. 
Civ.App.) 240 S.W. 614. 


Bank, 


_ VENUE 


Lien. 


The draw- 


laid there.®+ 
The note 


[b]  TIllustration.—An action on an 
unpaid draft, to the amount of which 
a bank advanced money in reliance 
on a telegram from drawee’s bank 
promisine. tow honor jdraftt 7. 45." 
original lading, and weight certifi- 
cates attached,’ is within the fifth 
exception of Rev. St. art 1830 (Ver- 
non Civ. St. Annot. art 1995 §-5), so 
as ‘to fix venue in the county of the 
former bank’s domicile, the contract 
not being executed until its accept- 
ance of telegram, procunement of 
weights and certificates, and attach- 
ment thereof, with bills of lading, to 
the draft. Watson v. Jackson, (Tex. 
Civ.App.) 264 S.W. 603 [cert den 45 
S.Ct. 635, 268 U.S. 699, 69 L.Ed. 1164, 
and error dism 45 S.Ct. 637, 268 U.S. 
681, 69 L.Ed. 1154]. 


71. Esselman vy. 
change Nat. Bank of Dallas, 
Civ.App.)*293 S.W. 855. 

72. Metropolitan Loan Co. _ v. 
Reeves, (Tex.Civ.App.) 236 S.W. 762. 


American Ex- 
(Tex. 


ane Sanbourn v. Smith, 44 Iowa 
[a] MTllustration.—A banker’s cer- 


tificate of deposit was, by its terms, 
payable at a specified date, ‘‘on the 
return of the certificate.” It was held 
that an action thereon should be pros- 
ecuted at the place where the bank 
was located, and not where the banker 
might happen to reside. Sanbourn v. 
Smith, 44 Iowa 152. 


74 Brigham v. Thompson, 34 S.W. 
358, 12 Tex.Civ.App. 562. 


75. Smith v. Citizens’ Nat. Bank 
of Lubbock, (Tex.Civ.App.) 246 S.W. 
407; Bledsoe v. Barber, (Tex.Civ. 
App.) 220 S.W. 369. 


fa] In suit against husband and 
wife on note executed by the wife, 
where the petition discloses that the 
note constituted no obligation of the 
wife, it cannot be held sufficient to 
confer venue in the county where 
payable as to defendant husband, res- 
ident in a county other than that of 
suit. Bledsoe v. Barber, (Tex.Civ. 
App.) 220 S.W. 369. ; 


[b] Plea of non est factum.—In 
an action on a note, payable in the 
county of venue where defendant filed 
plea of privilege, non est factum 
would have defeated venue under the 
exception of the statute. Smith y. 
Citizens’ Nat. Bank of Lubbock, 
(Tex.Civ.App.) 246 S.W. 407. 


76. Greenville Gas & Fuel Co. v. 


[§§ 42-45 


must, of course, constitute an obligation against de- 
fendant’® and if made by an agent, the agent must 
have had authority to act,’® but the fact that the 
maker is an infant will not affect the question of 
venue in the absence of proof that venue was fraud- 
ulently laid to obtain, jurisdiction of the person.** 


[§ 44] cc. Notes Secured by Mortgage or Other 
The place of payment controls the venue of a 
“suit on a note secured by a vendor’s lien*® or a note 
secured by a real estate mortgage,?® or deed of 
trust,®° or by a chattel mortgage.* 


[§ 45] (c) Employment Contracts. 
tract sued on itself provides for performance or pay- 
ment in a designated county, venue may be properly 
laid in such county.®? 
services rendered is not specified in the contract,** 
the debtor must seek out the creditor and make pay- 
ment at his residence, and venue may be properly 
Under other statutes, it has been held 
that where the place of payment has not been spec- 


If the con- 


If the place of payment for 


Commercial Finance Co., 298 S.W. 


550, 117 Tex. 124. 

[a] That one was general manager 
did not imply authority coextensive 
with the general scope of the com- 
pany’s business as regards venue of a 
suit on notes. Greenville Gas & Fuel 
Co. v. Commercial Finance Co., 298 
S.W. 550, 117 Tex. 124. 

[b] That one was vice president 
and general manager “in some re- 
spects” did not show authority to in- 
dorse note so as to authorize suit in 
county where contract was to be per- 
formed as regards venue. Greenville 
Gas & Fuel Co. v. Commercial Finance 
Co., 298 S.W.-550, 117 Tex. 124. 


77. Melton v. Katzenstein, (Tex. 
Civ.App.) 49 S.W. 173. 
78. Sumner v. Jester, (Tex.Civ. 


App.) 252 S.W. 1088.: 

79. Citizens’ Nat. Bank of Camer- 
on v. U. S. Bond & Mortgage Co., 
(Tex.Civ.App.) 48 S.W.(2d) 676. 

Action for mortgage debt generally 
see infra § 112. 


80. Vela. v. Shacklett, (Tex.Civ. 
App.) 1 S.W.(2d) 670; Taylor v. Ull- 
mann, Stern & Krause, (Tex.Civ.App.) 
188 S.W. 746. 


81. Jackson vy. First Nat. 
(Tex.Civ.App.) 37 S.W.(2d) 356. 


82. Enyart v. Orr, 238 P. 29, 78 
Colo. 6; State v. District Court of 
Ninth Judicial Dist., 108 P. 144, 41 
Mont. 84; Pate v. Garrett, (Tex.Civ. 
App.) 19 S.W.(2d) 353; Scarbrough & 
Davis v. Culp, (Tex.Civ.App.) 276 S. 
W. 743; Wrenn v. Brooks, (Tex.Civ. 
App.) 257 S.W. 299. 


83.) -UNVarte Vi 7OLt a abo seam nce 
Colo. 6; Scarbrough & Davis v. Culp, 
(Tex.Civ.App.) 276 S.W. 743. 


Bank, 


84 Bnyart v. Orr,).2388; BP. 29, 78 
Colo. 6. : 
fa] Illustration.—Where the com- 


plaint in an action for wages did not 
allege directly that the contract of 
employment was to be performed in 
B county, but did show that the place 
of employment was in that county, 
that the services were rendered there, 
and that defendants thereupon be- 
came debtors to plaintiff for the wages 
earned, the rule that, in the absence 
of any agreement, a debt is payable 
wherever the debtor resides or may 
be found applied, and the action was 
properly brought in B county, al- 
though defendants resided in another 


- For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 45-47] 


ified, the employer cannot be sued for salary outside 
the county of his residence.’®> The statute applicable 
to the court wherein suit is brought controls the ven- 
Under some statutes, an action 
for labor performed under either a written or an oral 
contract must be brought in the precinct in the coun- 
ty where the labor was performed®’ and such stat- 
utes, where applicable to the particular suit,’® have 
been held to apply to suits seeking recovery of com- 


ue in some states.®® 


missions for selling real estate.*° 
[§ 46] (d) Exchange Contracts. 


suit on a written contract for the exchange of prop- 
erty may be laid in the county wherein the contract 
is by its terms enforceable,®® but such a contract can- 
not be implied nor is parol evidence admissible to 
show such an agreement.®! Neither the performance 


county. State v. District Court of 
Ninth Judicial Dist., 108 P. 144, 41 
Mont. 84. 

85. Wrenn v. Brooks, (Tex.Civ. 


App.) 257 S.W. 299. 


{a] Thus a contract of employ- 
ment in a designated county for a 
stipulated salary, without any provi- 
sion as to where it was to be paid, 
was held not performable in such 
county so as to permit a salary suit 
against the employer outside the 
county of his residence. Wrenn v. 
Brooks, (Tex.Civ.App.) 257 S.W. 299. 


86. Scarbrough & Davis v. Culp, 
(Tex.Civ. App.) 276 S.W. 743;  Ran- 
dall v. Harris, (Tex.Civ.App.) 218 S. 
W. 509; Fears v. Fish, (Tex.Civ.App.) 
218 S.W. 507. ‘ 


fa] County court cases.—An ac- 
tion by an attorney to recover fees, 
brought in the county court, is con- 
trolled as to venue by Vernon Civ. St. 
Annot., art 1995, relating to special 
proceeding in such courts, and it was 
therefore error, in overruling defend- 
ant’s plea of privilege, to base the de- 
cision upon Vernon Civ. St. Annot., 
art 2390, subd 4, relating to venue in 
justice courts, and providing that in 
all suits to recover for labor actually 
performed suit may be’ maintained 
where such labor is’ performed, 
whether contract is oral or in writ- 
ing. Fears v. Fish, (Tex.Civ.App.) 
218 S.W. 507. 


[b] Justice court cases.—(1) Rev. 
St. (1911) art 2308 subd 4, as amend- 
ed by Act March 29, 1917 (Vernon 
Civ. St. Annot. art 2390 subd 4), pro- 
viding that in all suits to recover for 
labor actually performed suit may be 
brought and maintained where such 
labor is performed, applies only to 
suits brought in the justices’ courts. 
Williams v. Magouirk, (Tex.Civ.App.) 
235 S.W. 640 [error dism (Commn. 
App.) 249 S.W. 185]; Randall v. Har- 
ris, (Tex.Civ.App.) 218 S.W. 509. (2) 
Rev. St. art 2308 subd 4 (Vernon Civ. 
St. Annot. art 2390 subd 4), fixing 
venue of a suit for an amount due for 
labor in the county where it was per- 


‘formed, applies only to cases origi- 


in justice courts, not to a 
suit originating in a county court. 
Scarbrough & Davis v. Culp, (Tex. 
Civ.App.) 276 S.W. 743. (3) When 
a cause of action which would be 
cognizable in justice court is com- 
bined with other causes of action, 
and suit thereon is brought in the 
district or county court, the case is 
to be tried according to the practice 
in the court in which suit is brought, 
so that the venue of such suit is to 
be determined by the provisions of 
the statute providing for suits in the 
district and county courts. Randall 
v. Harris, supra. 


87. Sparks v. West, (Tex.Civ.App.) 
41 S.W.(2d) 301. 


nating 
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of incidental acts connected with the main obliga- 
nor assumption of a mortgage on the prop- 
erty exchanged, is sufficient to fix venue.?* 


[§ 47] (e) Indemnity, Suretyship, and Guaranty. 
An action against a surety or upon an indemnity or 
guaranty agreement may ordinarily be brought in the 
county of defendant’s residence,®* but such an action 
is within the scope of provisions of the character un- 
der consideration®® but plaintiff must bring himself 


clearly within them.®*® If no particular place of per- 


The venue of a 


ment.?8 


88. Walker v. Alexander, (Tex.Civ. 
App.) 227 S.W. 696 [rev (Civ.App.) 
CAS Wh tolls 

[a] Causes pending.—Vernon Civ. 
St. Annot. art 2390 subd 4, as amend- 
ed by Acts (1917) c 124, providing 
that suits for labor performed ‘“‘may 
be brought and maintained’ where 
labor was performed, was held not 
applicable to cases pending at the 
time the amendment became opera- 
tive. Walker v. Alexander, (Tex.Civ. 
App.) 227 S.W. 696 [rev (Civ.App.) 
202 SIWa CL3l. 

89. Walker v. Alexander, (Tex. 
Civ.App.) 212 S.W. 713 [rev 227 S.W. 
696]. 


90. Whisenant v. Schawe, (Tex. 
Civ.App.) 141 S.W. 146. 
91. Cogdell ov. Ross, (Mex. Givi. 


App.) 243 S.W. 559. 
92. Cogdell v. Ross, supra. 


[a] Stipulations by defendant, in 
a contract to exchange lands, to fur- 
nish abstracts, to lease certain prop- 
erty, pay taxes, and furnish deed in 
the county where suit was begun, 
all merely incidental to the principal 
and primary contract to convey title, 
was held insufficient to fix venue in 
such county under Vernon Civ. St. 
Annot. art 1995 subd 5, rather than 
in the county of defendant’s resi- 
dence. Cogdell v. Ross, (Tex.Civ. 
App.) 243 S.W. 559.. 

93. Cogdell v. Ross, supra. 

94 See supra § 30. 

95. Smith v. Post Printing & Pub- 
lishing Co., 68,;P. 119, 17, Colo.App. 
238; Torrent Lodge No. 711, F. & A. 
M., v. National Surety Co., 21 S.W. 
(2d) 439, 231 Ky. 302; Cohen v. Mun- 
son, 59 Tex. 236; State v. Woodville, 
35 S.W. 861,13 Tex.Civ.App. 217; 
Barker v. Foster, 3 Tex.A.Civ.Cas. § 
305; Looney v. Le Geirse, 2 Tex.A. 
Civ.Cas. § 531. 

[a] Guaranty by assignor.—One 
to whom an open account is assigned 
in good faith, and in payment of a 
debt due by the assignor, the payment 
of such account being guarantied by 
the assignor, may maintain an action 
thereon in either the county where 
the assignor resides or in the county 
in which the debtor resides. Cleve- 
land v. Campbell, (Tex.Civ.App.) 38 S. 
W. 219. , 


[b] Guaranty of payment of price. 
—A guarantor, executing an agree- 
ment at the time of a sale to be re- 
sponsible for the price, may be sued 
in the county of the seller’s resi- 
dence, where the price is payable. 
Looney v. Le Geirse, 2 Tex.A.Civ.Cas. 
§ 531. 

96. Prader v. National Masonic 
Acc. Ass’n, 78 N.W. 60, 107 Iowa 431; 
Torrent Lodge No. 711, F. & A. M. v. 
National Surety Co., 21 S:W.(2d) 439, 


formance is specified, suit must under the general. 
rule, be brought where defendant resides,®? but it is 
otherwise if the contract designates a place of pay- 
The place of payment or performance, how- 
ever, must be specified in the indemnity agreement 
itself,°® and it is not sufficient that the contract to 


231 Ky. 302; Patterson v. Smith 
Bross) 2529 Saw. ol OSS ict bo ahexce LAs 
Scott & Mayhall v. Lobbock Grain & 
Coal ‘Co.,.252, S.W:.164, 113 Tex 1275 
Lindheim v. Muschamp, 12 S.W. 125, 
72"°-Tex. 83; Heid Bros. v.- Smith- 
James Grain Co., (Tex.Civ.App.) 267 
S.W. 1044; Eyres v. Crockett State 
Bank, (Tex.Civ.App.) 223 S.W. 268; 


McCauley v. Cross, (Tex.Civ.App.) 
111 S.W. 790. 
[a] Tllustration.—In an action 


brought in Houston county on an in- 
junction bond filed in suit in Travis 
county, where there was no showing 
that the bond was payable in Hous- 
ton county, and it was not shown that 
it was payable therein as a matter of 
law, it was error to overrule defend- 
ant’s plea of privilege to be Sued in 
Travis county. Eyres v. Crockett 
Scaue Bank, (Tex.Civ.App.) 223 S.W. 


[b] Place where contract dated.— 
Under Code § 27, providing that ac- 
tions upon contracts may be tried in 
the county in which the contract was 
to be performed, the place where a 
contract of guaranty is dated does not 
necessarily control the place of trial 
of an action thereon. Smith v. Post 
Printing & Publishing Co., 68 P. 119, 
17 Colo.App. 238. 


_[ce] Necessity of written stipula- 
tion.—An action on a county convict 
bond executed in Wichita county and 
made payable to the county judge of 
such county by residents of other 
counties cannot be maintained in 
Wichita county, since to entitle plain- 
tiff to sue in a county other than the 
residence of the defendant, the lat- 
ter must have contracted in writing 
to perform an obligation in the par- 
ticular county. Barker v.° Foster, 3 
Tex.A.Civ.Cas. § 305. 


97. Brewer v. Gordon, 59 P. 404, 27 
Colo. 111, 88 Am.S.R. 45; Prader v. 
National Masonic Acc. Ass’n, 78 N.W. 
60, 107 Iowa 431; Stribling v. Ameri- 


can Surety Co. of New York, (Tex. 
Civ.App.) 41 S.W.(2d) 300. 
[a] Agreement to indemnify 


against liability as surety.—Venue of 
a suit on an agreement to indemnify 
plaintiff against liability as surety on 
a depository bond payable to the state 
treasurer in the county of suit was 
held improperly sustained. Stribling 
v. American Surety Co. of New York, 
(Tex.Civ.App.) 41 S.W.(2d) 300. 


[b] Place where a contract of in- 
demnity is made does not necessarily 
control the place of trial of an action 
thereon. Brewer v. Gordon, 59 P. 404, 
27 Colo. 111, 83 Am.S.R. 45. 


98. Torrent Lodge No. 711, F. & A. 
M. v. National Surety Co., 21 S.W.(2a) 
439, 231 Ky. 302. 

99. Lindheim v. Muschamp, 12 S. 
W. 125, 72 Tex. 33; First State Bank 
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secure which the indemnity agreement is given spec- 
ifies a place,! unless such provision is incorporated by 
reference,” or unless defendants become parties to 
the original undertaking.* If a guarantor undertakes 
to pay a note according to its tenor and legal effect, 
he thereby promises to pay it at the place where it 
is payable, and is therefore subject to suit in that 
The venue of a suit of guaranty, by the 
seller, of the weight of a shipment at destination, is 
in the county to which the article was to be shipped, 
whether or not by the contract of sale title passed to 
the purchaser on delivery to the earrier.® 


county.* 


[§ 48] (f) Leases.® 


of Mt. Calm v. Fain, 
157 S.W. 454. 


1. Lindheim v. Muschamp, 12 S.W. 
125, 72 Tex: 83; First State Bank of 
Mt. Calm v. Fain, (Tex.Civ.App.) 157 
S.W. 454. 


[a] A bond to secure performance 
of a contract payable at no specified 
place cannot be sued on in the county 
in which the contract was to be per- 
formed, where the principal and sure- 
ties are nonresidents thereof. Lind- 
heim v. Muschamp, 12 S.W. 125, 72 
Tex. 33. 


[b] Surety for a bank cashier was 
held not suable in the county where 
the bank was located on the theory 
that his obligation was to be perform- 
ed there. First State Bank of Mt. 
Calm vy. Fain, (Tex.Civ-App.) 157 S.W. 
454. 


(Tex.Civ.App.) 


2. Hillyer-Deutsch Lumber Co. v. 
Clark, (Tex.Civ.App.) 185 S.W. 1038 
[dism f w j]. 

[a] Ilmustrations.—(1) Where a 
bond incorporated by reference a con- 
tract declaring that the bond should 
be enforceable in the county of the 
owner’s residence, the sureties, al- 
though nonresidents, could be sued in 
such county. Hillyer-Deutsch Lum- 
ber Co. v. Clark, (Tex.Civ.App.) 185 
S.W. 1038 [dism f w j]. (2) Where 
sureties on a bond agree therein that 
the obligor may, without their con- 
- sent, vary the original contract, ‘‘as 
to working district assigned, and oth- 
erwise,” his note, made as evidence of 
a liability incurred under the bond, 


made payable in a county other than | 


the domicile of the sureties, becomes 
a portion of the original contract, and 
the sureties, being bound thereby, 
may be sued on the note in the coun- 
ty where it is payable. Taylor v. 
Gribble, (Tex.Civ.App.) 33 S.W. 765. 


8. Prader v. National Masonic 
Acc. Ass’n, 78 N.W. 60, 107 Iowa 4381. 


[a] Illustration.—A decree against 
a corporation required the officers to 
make provision for payment, and for 
failure to comply therewith contempt 
proceedings were instituted against 
them, which the supreme court stay- 
ed on their giving a bond to secure 
the performance of any decree ren- 
dered in the cause on appeal. The 
bond did not specify any place of 
performance. It was held that by 
giving the bond, although it provided 
for the performance of the decree of 
the district court, 'the officers did not 
become parties to the decree, so as 
to authorize a suit against them on 
the bond in the county in which the 
decree was rendered. Prader vy. Na- 


Where the terms of a lease 
provide for the performance of the obligation to 
pay rent,’ or to do any particular thing in a desig- 
nated county,® venue of a suit for breach may be laid 
in that county, but if the obligation is not express, 
but merely implied,® or if no place of performance is 
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tional Masonic Acc. Ass’n, 78 N.W. 
60, 107 Iowa 431. 
4. McCauley v. Cross, (Tex.Civ. 


App.) 111 S.W. 790. 

5. Patterson v. Smith Bros., 252 
S.W. 1058, 113 Tex. 147; Scott & May- 
hall v. Lobbock Grain & Coal Co., 252 
SW. 164, 113° Tex.'.127;- Heid Bros. 
v. Smith-James Grain Co., (Tex.Civ. 
App.) 267 S.W. 1044. 

6. Actions for: 

Breach of lease or contract therefor 

generally see infra § 114. 

Rent or use and occupation generally 

see infra § 111. 

7. Empire Gas & Fuel Co. v. State, 


(Civ; App.) 21) —~SEWs(2a)) | i3'16 Cetart 
(Tex.) 47 S.W.(2d) 265]; Casey v. 
Carr, (Tex.Civ.App.) 148 S.W. 601; 


Campbell vy. Cates, (Tex.Civ.App.) 51 
S.W. 268. 


8. Pate v. Garrett, (Tex.Civ.App.) 
19 S.W.(2d) 353; Henderson v. Lam- 
bert, .(Tex.Civ.App:). 293 .S:W.) 671; 
County School Trustees of Eastland 
County v. Wagner, (Tex.Civ.App.) 
242 S.W. 532. 


[a] Contract to deliver oil.—A 
lessee having obligated himself to de- 
liver oil in tanks to which he should 
connect the wells, and having con- 
nected with tanks in a certain coun- 
ty, he thereby bound himself to deliv- 
er in the county where the tanks were 
located, and the lessors were entitled 
to bring action in such county for the 
value of oil alleged to have been con- 
verted in violation of the terms of the 
lease. County School Trustees of 
Eastland County v. Wagner, (Tex. 
Civ.App.) 242 S.W. 532. 


{b] Failure to deliver oil lease in 
escrow.—An action for breach of a 
contract by failure to deliver an oil 
lease in escrow to named bank was 
properly brought in the county of its 
domicile. Henderson vy. Lambert, 
(Tex.Civ.App.) 293 S.W. 671. 


[c] Lessee’s written contract to 
fence land held clearly to be perform- 
ed in county of suit, and suit for 
breach was properly brought in such 
county. Pate wv. Garrett, (Tex.Civ. 
App.) 19 S.W.(2d) 353. - 


[d] Suit for breach of- lessee’s 
written covenant to repair was main- 
tainable in the county where the con- 
tract was to be performed. Gist v. 
Turner, (Tex.Civ.App.) 32 S.W.(2d) 
399. ‘ 


9. Wixom v. Hoar, 139 N.W. 890, 
158 Towa 426. 


[a] Tenant holding over.—An ac- 
tion for rent against a tenant holding 
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specified, suit must be brought in the county of de- 
fendant’s domicile, in aecordance with the general 
rule.1° An assignee of the lease is bound by its terms 
as to place of performance.*? 
rates as part of the contract, a statute making bonus 
or rent payable in a certain county, this is equiva- 
lent to an agreement to perform in such county and 
venue is properly laid there.*? 


[§ 49] (g) Construction Contracts and Bonds. 
To authorize suit in the county wherein a construc- 
tion contract is to be performed, the contract itself 
must expressly or by import provide for perform- 
ance there!® and, if the place of performance is not 
specified, suit must be brought in the county of de- 
fendant’s domicile.'* 
tractor’s bond must be determined from the bond it- 
self, and not from the contract it is given to se- 
cure'® and unless it promises performance in the 


If the lease incorpo- 


The venue of a suit on a con- 


over was held to be on an implied 
and not an express contract, and to 
be brought in the county of his resi- 
dence, although the lease for the first 
year provided for payment at a place 
in another county. Wixom v. Hoar, — 
139 N.W. 890, 158 Iowa 426. 


Implied contracts as within statute 
generally see supra § 35. 


WO. Casey v. Carr, (Tex.Civ.App.) 
148 S.W. 601. 


General rule see supra § 30. 


11. Campbell v. Cates, (Tex.Civ. 
App.) 51 S.W. 268. 


12. Empire Gas & Fuel Co. v. 
State, (Tex.) 47 S.W.(2d) 265 [aff 
(Civ.App.) 21 S.W.(2d) 376]. 


[a] Oi and gas lease under Rev. 
St. (1925) art 5381. Empire Gas & 
Fuel Co. v. State, (Tex.) 47 S.W.(2d) 
265 [aff (Civ.App.) 21 S.W.(2d) 376]. 


13. Hamic v. George S. Allison & 
Sons, (Tex.Civ.App.) 247 S.W. 918 
[aff (Commn.App.) 260 S.W. 1037]. 


14. Geo. S. Allison & Sons v. 
Hamic, (Tex.Commn.App.) 260 S.W. 
1037 [aff (Civ.App.) 247 S.W. 918]. 


[a] Installation of water tanks.— 
Action for breach of eontract to in- 
stall water tanks, not specifying the 
place where they were to be install- 
ed, could not be brought in the county 
in which plaintiff’s ranch was situat- 
ed, where not the county of defend- 
ant’s domicile. Geo. S. Allison & 
Sons v. Hamic, (Tex.Commn.App.) 260 
Sint 1037 [aff (Civ.App.) 247 S.W. 


15. Scarbrough v. Culp, 
App.) 276 S.W. 743. 


[a] Road contractor’s bond.—(h) 
Vernon Civ. St. Annot. arts 5160-5164, 
requiring a contractors’ bond to se- 
cure laborers and materialmen, do not 
fix venue of a suit for an amount due 
for labor in a county where the con- 
tract is to be performed, especially 
as such suits are authorized by bond 
only. Scarbrough & Davis v. Culp, 
(Tex.Civ.App.) 276 S.W. 743. (2) 
Venue of suit by a laborers’ assignee 
on_a road contractors’ bond, not pro- 
viding for payment for labor in the — 
county of suit, cannot be sustained 
on the ground that defendants con- 
tracted in writing to build a road in 
such county. Scarbrough & Davis v. 
Culp, supra. (3) Gravel checks, not 
providing for payment for hauling in 
county of suit om road contractors’ 
bond for amount of such checks, were 
held not written contracts to pay in 
such county. Scarbrough & Davis y. 
Culp, supra. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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county where the work is to be done, venue cannot 
be laid in that county.1* A contract for the pur- 
chase of grain has been held not to relate to the con- 
struction of a railroad within a statute authorizing 


_ suits on contracts of that character to be brought 


where the contract is to be performed.1? Under stat- 
utes authorizing action against any person engaged 
in the construction of a highway in any county where 
the contract is to be performed, curbing, guttering, 
and subgrading a street in a municipality have been 
held to be construction!® and suit may be brought un- 
der such statutes although the contract was made be- 
fore the statute was enacted.!® 


{* [§ 50] (h) Sales Contracts—aa. In General. 
Statutes of the character under consideration have 
frequently been applied in actions arising out of 
contracts for the sale of personalty.?° To maintain 
suit in another county than that of defendant’s- resi- 
dence plaintiff must clearly show the facts relied on 
to bring the case within one of the exceptions to the 
rule?! and the contract must state?? so clearly that 
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it is to be performed in another county than that of 
defendant’s residence that no other fair construction 
can be placed upon it.2* Thus, a proposal to sell in 
one county and its mere acceptance is not enough.?4 
The promise must, in some states, be in terms, and 
will not be raised by implication.?® The obligation 
to perform in an agreed county contemplates per- 
formance on the part of defendant; it is his obliga- 
tion, and not that of plaintiff to perform on his part, 
that may authorize suit outside of the county of 
defendant’s domicile,?® and the obligation must be 
such that its nonperformance would violate a legal 
right of the promisee and confer upon him an action 
for damages.?? 


Written contract essential. The contract, where 
the statute so requires, must be in writing?® and not 
oral.2® An oral contract is not converted into a 
written one by taking an order bill of lading,*°® but 
the contract has been held to be in writing where in- 
voices are signed by the buyer reciting an agreement 
to pay for products received at the seller’s office? 


16. Employers’ Casualty Co. v. 
Wm. Cameron & Co., (Tex.Civ.App.) 
288 S.W. 584; Scarbrough v. Culp, 
(Tex.Civ.App.) 276 S.W. 743. 


17. Wilkinson v. McCarthy, 103 N. 
W. 136, 127 Iowa 292. 


18. Goben v. Akin, 227 N.W. 400, 
208 Iowa 1354. 


19. Goben v. Akin, supra. 
20. See cases infra this section; 
and §§ 51, 52. 


21. Votaw v. Stewart, (Tex.Civ. 
App.) 279 S.W. 869; Clarke v. Tay- 
lor, (Tex.Civ.App.) 223 S.W. 878. : 

{a] Illustrations.—(1) Where, un- 
der the original contract for the sale 
of land, all papers were to be deliv- 
ered in Wichita Falls, where each 
seller lived, any suit on such original 
contract would have to be filed by 
the buyers in Wichita county. Clarke 
v. Taylor, (Tex.Civ.App.) 223 S.W. 
878. (2) One sued for breach of con- 
tract to sell spinach is entitled to 
have the cause transferred to the 
county of his residence, there being 
no allegation or proof of a contract 
to be performed in the county where 
suit was brought, or evidence estab- 
lishing fraud committed there. Vo- 
taw v. Stewart, (Tex.Civ.App.) 279 
S.W. 869. 


22. Radio Equipment Co. v. And- 
erson Music Co., (Tex.Civ.App.) 44 
S.W.(2d) 761; Owens Refining Co. v. 
Schweitzer, (Tex.Civ.App.) 275 S.W. 
232; Texas Supply Co. v. Clarke, 
(Tex.Civ.App.) 220 S.W. 573. 


[a] Shipment to shipper’s order.— 
Whether sales were effectuated by 
shipping goods to the shipper’s order 
and by sending drafts to bank is im- 
material, as regards the shipper’s 
plea of privilege in a suit involving 
a contract providing no place for per- 
formance. Radio Equipment Co. v, 
Anderson Music Co., (Tex.Civ.App.) 
44 S.W.(2d) 761. 


23. Votaw v. Stewart, (Tex.Civ. 
App.) 279 S.W. 869; Border-Milling 
Co. v. Bednarz & Billimek, (Tex.Civ. 
App.) 254 S.W. 587; Luter v. Ihnken, 
(Tex.Civ.App.) 143 S.W. 675. © 

[a] Construction of unsigned or- 
der for the purchase and shipment of 
goods. Border-Milling Co. v. Bed- 
narz & Billimek, (Tex.Civ.App.) 254 
S.W. 587. 

24. Cameron v. Webb, 3 Tex.A.Civ. 
Gas." §417. é 

{a] Sale of wheat.—Cameron vy. 
Webb, 3 Tex.A.Civ.Cas. § 417. 


25. Hunt v. Bratt, 23 Iowa 171. 


[a] Defendant contracted to pur- 
chase certain fruit trees at a speci- 
fied price, payable on delivery of the 
trees at the town of M. It was held, 
that as the defendant was not bound 
by the eontract to make payment at 
M, an action on the contract must 
be brought in the county of defend- 


,ant’s residence, and not in the county 


in which the town of M was situated. 
Hunt v. Bratt, 23 Iowa 171. 


26. Todd v. W. BE. Jamar Seed Co., 
(Tex.Civ.App.) 252 S.W. 256; Baines 
v. Mensing, 3 Tex.A.Civ.Cas. § 363; 
Pee v. Milby, 3 Tex.A.Civ.Cas. § 


[a] Tllustrations.—(1) By cor- 
respondence between tthe buyer and 
seller of goods the price and place of 
delivery of the goods were agreed 
upon, but the place of payment was 
not mentioned. It was held, in an ac- 
tion for breach of the contract of 
purchase, that there was no agree- 
ment, as a matter of law, on the part 
of the buyer, to perform the contract 
at the place of delivery of the goods, 
so as to entitle the seller to maintain 
suit there, it appearing that defend- 
ant resided in another county. Wal- 
thew v. Milby, 3 Tex.A.Civ.Cas. § 119. 
(2) Plaintiffs sued defendant for a 
balance due on goods sold and also 
for money advanced by them to him 
for the purchase of cotton. The 
goods sold to him were upon his writ- 
ten orders, reciting that all purchas- 
es were payable at plaintiff's office in 
G county. It was held that such stip- 
ulation did not embrace the transac- 
tion relating to the advancement of 
money and that he was entitled to be 
sued in the county of his residence 
with respect to such claim. Baines v. 
Mensing, 3 Tex.A.Civ.Cas. § 363. (3) 
Where a contract for the sale of cot- 
ton seed provided for delivery of the 
seed f. 0. b. a point in the seller’s 
county and for a sight draft with bill 
of lading attached to be drawn on a 
bank in the purchaser’s county tthe 
seller had a right to be sued in his 
own county because his part of the 
contract was to be performed in such 
county and the purchaser had the 
right to claim the privilege of being 
sued in the county of his domicile 
because he had not promised in writ- 
ing to perform his contract in anoth- 
er county. Todd v. W. BK. Jamar Seed 
Co., (Tex.Civ.App.) 252 S.W. 256. 

27. Clarke v. Taylor, (Tex.Civ. 


App.) 223 S.W. 878; Bomar Cotton 
Co. v. Schubert, (Tex.Civ.App.) 145 S. 


W. 1193 [error refused]; Ogburn-Dal- 
chau Lbr. Co. v. Taylor, 126 S.W. 48, 
59 Tex.Civ.App. 442. 

[a] Illustration.—Where a _ writ- 
ten contract for the sale of lumber 


‘did not provide that the price was to 


be paid in H county or provide where 
the lumber was to be delivered, mere- 
ly providing that the seller should 
pay the freight to a point in that 
county, there was no obligation to be 
performed in H county which was 
breached by the buyer’s refusal to or- 
der and receive the remainder of the 
lumber, whether the contract of sale 
be considered as executed or execu- 
tory, the refusal to pay the full con- 
tract price being the only material ob- 
ligation breached in the first instance, 
and the seller’s measure of dam- 
ages not being affected by Such re- . 
fusal if the contract was executory. 
Ogburn-Dalchau Lumber Co. v. Tay- 
lor, 126 S.W. 48, 59 Tex.Civ.App. 442. 


28. See statutory provisions, and 
supra § 36. 


29. Votaw v. Stewart, (Tex.Civ. 
App.) 279 S.W. 869; Texas Supply 
Co. v. Clarke, (Tex.Civ.App.) 220. S. 
W. 573; Valdespino v. Dorrance & 
Co., (Tex.Civ.App.) 207 S.W. 649. 


[a] Verbal agreement to deliver 
a thing sold in a particular county 
is insufficient to subject the seller 
to suit there. Votaw v. Stewart, 
(Tex.Civ.App.) 279 S.W. 869. 


[b] Letter and telegram.—dA let- 
ter, containing an offer to sell auto- 
mobiles at ‘a stated price f. 0. b. plain- 
tiff’s city, the price payable on draft 
with bill of lading attached, to which 
plaintiff replied by telegram, direct- 
ing shipment of the automobiles, 
formed a “contract in writing” with- 
in the exception to the privilege of 
defendant to be sued in the county of 
its residence. Farmers’ State Bank 
of Donna, Tex., v. Sullivan, (Tex.Civ. 
App.) 241 S.W. 727. 7‘ 


30. Marcus v. Armer, 
App.) 253 S.W. 588. 


[a] TIllustration.—Where an oral 
contract of sale obligated the seller 
only to put cotton seed in sacks and 
load it on cars, the taking of an order 
bill of lading, which was transferred 
to the buyer upon payment, did not 
convert the contract into one in writ- 
ing performable in the county of des- 
tination. Marcus v. Armer, (Tex.Ciy, 
App.) 253 S.W. 588. 


31. Berry v. Pierce Petroleum Cor- 
poration, 39 S.W.(2d) 824, 120 Tex. 


(Tex.Civ. 
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notwithstanding prior verbal order and delivery,*? 
although mere shipping directions?* have been held 
insufficient. Further, the mere delivery of a memo- 
randum containing a list of articles sold is insuffi- 
cient,** nor does an order sheet containing shipping 
directions, constitute a written contract.?° 
ten or printed offer and a written acceptance,*® sus- 
tained by a sufficient consideration,®* of course, con- 
stitute a good contract within the rule. 
to contract partly written may become bound thereby 
through acquiescence,** and it is immaterial that the 


452; Brison v. Continental Oil Co., 
(Tex.Civ.App.) 48 S.W.(2d) 442. 

32. Brison v. Continental Oil: Co., 
supra. 

33. H. H. Watson Co. v. Alfalfa 
Growers’ Exchange, (Tex.Civ.App.) 
300 S.W. 199; J. J. B. McCullar Lum- 
ber Co. v. Higginbotham Bros. & Co., 
(Tex.Civ.App.) 118 S.W. 885. 

[a] Tlustrations.—(1) A confirma- 
tion of an order for shingles recited 
the order, which, after being dated at 
Ft. Worth, Tex., stated, “Ship to Co- 
manche, Tex.,’’ described shingles. It 
was held insufficient to prove a con- 
tract in writing for the delivery of 
the shingles to the purchaser in Co- 
manche county so as to entitle him to 
sue for the breach in such county. J. 
J. B. McCullar Lumber Co. v. Hig- 
ginbotham Bros. & Co., (Tex.Civ.App.) 
118 S.W. 885. (2) A buyer’s written 
shipping instructions, designating 
place for delivery, were held not a 
part of the contract so as to author- 
ize suit in the county designated, un- 
der Rev. St. (1925) art 1995 subd. 5. 
H. H. Watson Co, v. Alfalfa Growers’ 
Exch., (Tex.Civ.App.) 300 S.W. 199. 


34. Sidebottom v. Juliff, (Tex.Civ. 
App.) 259 S.W. 235. 


fa] Delivery of sales ticket speci- 
fying amount of goods, price, and 
name of buyer, on delivery of goods 
under a verbal contract previously en- 
tered into, did not make the contract 
one in writing within the statute. 
Sidebottom v. Juliff, (Tex.Civ. App.) 
259 S.W. 235. 


35. Bewley v. Mrs. E. Schultz & 
Son, (Tex.Civ.App.) 115 S.W. 294. 


[a] Tllustration.—Defendants’ tra- 
veling salesman took plaintiffs’ order 
for goods over the phone. Subse- 
quently he made out an order sheet in 
triplicate, directing shipment to plain- 
tiffs at a certain point, mailing one 
to his house, one to plaintiff, and re- 
taining one. There was no under- 
standing that the verbal contract over 
the phone was to be reduced to writ- 
ing, nor was it reduced to writing. 
It was held that the order. sheet con- 
taining the shipping direction was not 
a contract in writing between the par- 
ties to perform an obligation at a 
specified place and an action on the 
contract could be brought only in the 


county of defendant’s domicile. Bew- 
ley v. Mrs. H. Schultz & Son, (Tex. 
Civ.App.) 115 S.W. 294. 

36. Oliver v. Gallagher, 26 S.W. 


(2d) 908, 119 Tex. 178; Oliver*v. Hen- 
ley, (Tex.Civ.App.) 21 S.W.(2d) 576. 

[a] Newspaper advertisement of- 
fering cotton seed for sale and let- 
ter accepting offer held written con- 
tract performable in county of deliv- 
ery. Oliver v. Gallagher, 26 S.W.(2d) 
903, 119 Tex. 178; Oliver v. Henley, 
(Tex.Civ.App.) 21 S.W.(2d) 576. 

37. Berlowitz v. Standley, 5 S.W. 
(2d) 963, 117 Tex. 362. 

[a] Original consideration and un- 
derstanding supports a voluntary 
written offer and acceptance and sus- 


VENUE 


ING Wit 


But a party 


tains venue of a cotton buyer’s suit 
for weight shortage in the county of 


delivery. Berlowitz v. Standley, 5 S. 
Wi(2d) a 9635" Lh? “Rex. 362% 
38. Stevens-Smith Grain Co. v. 


Heid Bros. (Tex.Civ.App.) 18 S.W. 
(2a) 210. 


{a] Ilustration.—Negotiations for 
the sale of cars of oats by telephone 
conversation reduced to a contract in 
writing in the form of a letter of con- 
firmation of which each had a copy, 
and neither objecting thereto, but 
proceeding to act upon the same, 
may constitute a written contract. 
Pittman & Harrison Co. vy. B. F. Robey 


& Co., (Tex.Civ.App.) 234 S.W. 1114. 
[b] Seller, acquiescing in and act- 
ing on buyer’s confirmation letter, 


became bound thereby as part of a 
written contract of sale giving venue 
in the county of delivery. Stevens- 
Smith Grain Co. v. Heid Bros., (Tex. 
Civ.App.) 18 S.W.(2d) 210. 


UJ 

[c] Broker’s memorandum.—(1) 
The contract is in writing where a 
broker negotiates a sale, reduces it 
to writing, and signs a memorandum 
thereof, sending a copy to each of the 
parties, which they retain without 
objection. People’s Ice & Mfg. Co. v. 
Interstate Cotton Oil, Refining Co., 
(Tex.Civ.App.) 182 S.W..1163. (2) If 
a broker negotiates a contract for the 
sale of grain by telephone, reduces 
the terms of the contract to writing 
and mails each party a copy, and 
neither objects, there is a ‘contract 
in writing.” Kelsey v. Early Grain 
& Elevator Co., (Tex.Civ.App.) 206 S. 
WwW. 849. 


39. Berlowitz v. Standley, 
Gd) 963, 117 Tex. 362: 


40. Mercantile Bank & Trust Co. 
of Texas v. City of Port Neches, (Tex. 
Civ.App.) 47 S.W.(2d) 673. 

41. N. Estrada, Inc., v. Terry, (Tex. 
Civ.App.) 293 S.W. 286. 


42. See supra § 30. 
43. See statutory provisions. 


44. Eastern Granite Co. v. Heim, 
57 N.W. 437, 89 Iowa 698; Ft. Dodge 
Coal Cor wv. Willis, 82" NW. #253, 71 
Iowa 152; Cities Service Oil Co. v. 
Brown, 27 S.W.(2d) 115, 119 Tex. 242: 
Traylor v. Blum, (Tex.) 7 S.W. 829: 
Fitzgerald v. Browning-Ferris Mach. 
Co., (Tex.Civ.App.) 49 S.W.(2d) 489; 
Bates v. Alvis, (Tex.Civ.App.) 33 S.Ww. 
(2d) 814; Todd v. W. E. Jamar Seed 
Co., (Tex.Civ.App.) 252 S.W. 256: 
Mendenhall vy. Brown, (Tex.Civ.App.) 
252 S.W. 241; Texas Mercantile Co. 
v. J. M. Radford Grocery Co., (Tex. 
Civ.App.) 250 S.W. 300; Pittman & 
Harrison Co. v. Houston Bag & Bag- 
ging Co., (Tex.Civ.App.) 247,S.W. 324; 
Wolf v. Pittman & Harrison Co., (Tex. 
Civ.App.) 247 S.W. 322; Dickinson v. 
Carter, (Tex.Civ.App.) 246 S.W. 739; 
Sunset Grain Co. v. Smith Bros. Grain 
Co;,  (Tex:Civ7App,), 241 Sawi sbb2e 
Leonard vy. Cushing Co., 30 Ont.L. 646, 
5 Ont.W.N,, 453, 25 Ont WR 471, 5 
Ont.W.N. 952, 25 Ont.W.R. 940. 


[a] Price payable in seller’s coun- 


5 S.W. 


ise 


\ [§§ 50-51 


subsequent written contract accords with the orig- 
inal oral one,®° or that the final signature was affixed 
in another county.*° 


[§ 51] bb. Place of Payment. The place of pay- 
ment agreed upon in a contract is material in fixing ~ 
the venue of a suit thereon*? since, under statutes au- 
thorizing a departure from the general rule requiring 
suit to be brought at the defendant’s domicile,*? an 
action for the price of goods purchased may be 
brought in the county where defendant has agreed 
to perform,** that is, to make payment.*+ In the ab- 


ty.—(1) Where a sales contract in its 
printed form required that all 
amounts due the sellers’ account were 
payable at their office in the sellers’ 
county at par exchange and the goods 
were Shipped ‘arrival draft,” the 
words “arrival draft,’ being inserted 
and intended as an agreement that 
sellers would draw a draft on buyer 
for the purchase money, did not con- 
flict with the clause providing for 
payment in sellers’ county. Wolf v. 
Pittman & Harrison Co., (Tex.Civ. 
App.) 247 S.W. 322. (2) Where a con- 
tract for the sale of bags provided 
that all amounts due the seller’s ac- 
count under the contract were pay- 
able at the seller’s office in the sell- 
er’s county at par, and the terms of 
the contract were a sight draft bill of 
lading, and evidence showed that the 
letters S/D/B/L were intended by the 
parties to mean that the seller, when 
the goods were shipped, would draw a 
draft on the buyer with the bill of 
lading attached, that provision did not 
contradict or change the provision that 
all amounts due under the contract 
were payable in the seller’s county 
and the seller’s cause of action was 
properly brought in its county. Pitt- 
man & Harrison Co. v. Houston Bag & 
Bagging Co., (Tex.Civ.App.) 247 S.W. 
324. (3) A cotton buyer’s action 
against seller was held properly 
brought in the county of plaintiff’s 
residence, since title to the cotton 
vested in the buyer on payment of the 
draft. Bates v. Alvis, (Tex.Civ.App. 
33 S.W.(2d) 814. : 


[b] Agreement in financial state- 
ment.—(1) Where defendant, for the 
purpose of procuring credit for pur- 
chases of plaintiff, signed a statement 
of assets and liabilities, by which it 
was “agreed that all purchases made 
from” plaintiff were “payable in G.,” 
an action for goods sold, whether de- 
livered at the time of the execution 
of the instrument or afterward, was 
properly brought in G_ county, in 
which the city of G is situated, under 
the statute allowing a suit to be 
brought in the county where defend- 
ant has contracted in writing to per- 
form an obligation. Traylor v. Blum, 
(Tex.) 7 S.W. 829. (2) The execution 
and delivery of a financial statement 
containing a promise to pay in Taylor 
county authorizes the bringing of a 
suit in that county to recover the pur- 
chase price of goods sold thereafter. 
Texas Mercantile Co. v. J. M. Rad- 
ford Grocery Co., (Tex.Civ.App.) 250 
S.Ww. 300. 


[c] Agreement as to refusal to 
pay.—The venue in a seller’s action 
for price was properly laid in the 
county in which the price was by 
written contract made payable al- 
though the seller, on the buyer’s re- 
fusal to pay for goods on delivery 
thereof to the buyer in another coun- 
ty, authorized the buyer to sell the 
goods and remit the proceeds to the 
seller, and the buyer, pursuant there- 
to, sold the goods but did not remit 
the proceeds to the seller. Sunset 
Grain Co. v. Smith Bros. Grain Co., 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


sence of such an agreement, defendant must general- 
ly be sued at his domicile*® and may insist on his 
Such statutes apply only as 
against the parties to the obligation,*’ so that part- 
ners of the maker of a note payable in a designated 
county may not be sued in such county to enforce a 
lien against their interest in the partnership proper- 
ty in payment for which the note was given.*® 
utory provisions creating exceptions to the general 
rule recognizing a defendant’s privilege to be sued 
in his own county will not be given a strained or 


right in that respect.*® 


doubtful construction.*® 


Separable obligations. The obligation to pay 
money may be separate from other obligations per- 
formable by the same party and may require a dif- 


ferent venue.°® Thus, a promise 


commissions may be divisible from the contract of 


sale itself.51 


(Tex.Civ.App.) 241 S.W. 552. 


[a] MNovation.—Where a contract 
for the shipment of .coal provided 
that, if the payments therein stipu- 
lated were not met promptly at ma- 
turity, they should become payable in 
the county of the residence of the 
seller, and such payments were not 
promptly met by the buyer, the con- 
tract was not “novated,”’ meaning a 
substitution of a new obligation be- 
tween the same parties with the in- 
tention to dismiss the old one, mefe- 
ly by the alteration of two of its 
minor provisions, all the others re- 
maining unchanged, and an action for 
a breach of the contract was properly 
maintainable in the county of plain- 
tiff’s residenee, under Rev. St. art 
1830 § 5 (Vernon Civ. St. Annot. art 
1995 § 5). Dickinson v. Carter, (Tex. 
Civ.App.) 246 S.W. 739. 


{el Knowledge of location of place 
agreed upon.—As regards venue, it is 
immaterial whether the buyer, sign- 
ing an invoice stipulating for payment 
at the seller’s principal office, knew 
where such principal office was main- 
tained. Cities Service Oil Co. v. 
Brown, 27 S.W.(2d) 115, 119 Tex. 242. 


{f] Delivery f. 0. b.—(1) Where a 
contract of sale provided that goods 
should be delivered f. o. b. in the coun- 
ty of the buyer’s residence, and were 

_ to be paid for by draft drawn against 
the buyer through a bank in _ that 
county, and that payment should be 
made in the county of the seller’s 
residence, suit for the breach of the 
contract was properly brought in the 
seller’s county. Mendenhall v. Brown, 
(Tex.Civ.App.) 252 S.W. 241. (2) 
Where defendant purchased certain 
eotton seed from plaintiff, who resid- 
ed in another county, and the contract 
provided for delivery of the cotton 
seed on the cars in plaintiff’s coun- 
ty, and for a sight draft with bill of 
lading attached drawn on a bank in 
defendant’s county, defendant when 
sued in plaintiff's county was entitled 
to a change of venue to his own coun- 
ty, he having bound himself to pay 
for the seed in his own county and 
not in that of plaintiff. Todd v. W. 
EH, Jamar Seed Co., (Tex.Civ.App.) 252 
S.w. 256. | 


{g] In Ontario the fact that it is 
stipulated in a contract between a 
manufacturer in Ontario and his cus- 
tomer in Alberta that delivery should 
be f. 0. b. in Alberta does not imply 
that the locus of the contract is Al- 
berta, nor fix that province as the 
place of payment where the contract 
is silent on that point; and the debtor 
must seek out his creditor, and is li- 
able to be sued in Ontario for the de- 
fault in payment occurring in Ontario 


VENUE 


Stat- 


Agreement must be clear.*? 
the seller as to the place of payment is not suffi- 
cient,°* nor can a promise to remit to cover the pur- 
chase price be sued upon by the seller in the county 
of the point to which the remittance is to be made.°* 


Implied designation of place of payment. 
place of payment need not, of course, be identical 
with the place of performance on the seller’s part®® 
and the designation of a place of delivery does not, 
of itself, designate the place of payment°® nor is a 
promise, merely implied from a written contract for 
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A mere direction by 


The 


the sale of goods, to pay the price in a county other 


to pay brokers’ 


under Judicature Rules (Ont.), rule 
25 (e). Leonard v. Cushing, 19 Dom. 
L.R. 569, 30 Ont.L. 646, 5 Ont.W.N. 
453, 25 Ont.W.R. 471, 5 Ont.W.N. 952, 
25 Ont.W.R. 940. 

[h] Evidence.—An action upon a 
written contract to recover the price 
of coal sold defendant was properly 
brought in Webster county, it appear- 
ing that some of the letters evidenc- 
ing the contract had been lost, but 
that, by their terms, the coal was to 
be both delivered and paid for in 
Webster county: Ft. Dodge Coal Co. 
v. Willis, 32 N.W. 253, 71 Iowa 152. 


45. Taylor vy. Burleson, (Tex.Civ. 
Appar 302 S:Wet2d) 351s" Vickery. ve 
Freeman, (Tex.Civ.App.) 15 S.W.(2d) 
Seve den (Civ.App.) 15 S.W.(2d) 


46. See infra § 242. ? 

47. Bolan vy. Wrather, (Tex.Civ. 
App.) 239 S.W; 279. 

48. Bolan v. Wrather, supra. 

49. Lasater vy. Waits, 68 S.W. 500, 
95 Tex. 555; Browne v. Heid Bros., 
(Tex.Civ.App.) 12 S.W.(2d) 587. 

50. Davis v. Gouldy, (Tex.Civ. 


App.) 243 S.W. 715. 


51. Davis v. Gouldy, supra. 
52. Strawn Merchandise Co. v. 
Texas Grain & Hay Co., (Tex.Civ. 


App.) 230 S.W. 1094. 


fa] Thus, in a contract. for the 
sale of hay, a provision that all claims 
under the contract were to be paid at 
a designated place, which was follow- 
ed without punctuation marks by a 
provision that the claim must be filed 
within five days after arrival and be 
supported by affidavits, clearly relat- 
e to claims made by the buyer 
against the seller, and not to the claim 
of the seller against the buyer for the 
purchase price, so that the contract 
was not to be performed by the buyer 
in the county where the claims were 
payable, and the buyer is entitled to be 
sued for breach of the contract in the 
county of its residence. Strawn Mer- 
chandise Co. v. Texas Grain & Hay 
Co., (Tex.Civ.App.) 230 S.W. 1094. 


53. Borden & Antill v. Le Tulle 
Mercantile Co., 74 S.W. 788, 32 Tex. 
Civ. App. 477. 


[a] TIllustration.—Plaintiff con- 
tracted with defendants, residing in 
another county, to furnish supplies to 
their foreman in defendants’ county. 
The bills rendered defendants contain- 
ed a written statement that all ac- 
counts were payable at plaintiff’s 
place of business, but defendants 
made payment by checks on a bank 
in their county. None of the orders 
signed by defendants’ foreman con- 
tained any promise as to the place of 


than that of the buyer’s residence, sufficient,°’ nor 
will a promise be implied from the location of the 
point of delivery ;°* but in the absence of contract to 
the contrary, the place of payment has been held to 
be the county of the buyer’s residence.°? 


Connected transactions. 


The place of payment 


payment. It was held that on this 
showing plaintiff was not entitled to 
sue defendants in its own county, un- 
der the statute providing that when 
a person has contracted in writing to 
perform an obligation in a particular 
county he may be sued in such coun- 
ty. Borden & Antill v. Le Tulle Mer- 
cantile Co:, 74 SW. 788, 32 Tex.Civ: 
App. 477. : 


54. Browne v. Heid Bros., (Tex.Civ. 
App.) 12 S.W.(2d) 587. 


[a] Remittance for overpayment. 
—Seller’s promise to mail check or re- 
mit check for overpayment was not a 
written promise to pay in the buy- 
er’s county. Browne vy. Heid Bros., 
(Tex.Civ.App.) 12 S.W.(2d) 587. 


55. Russell & Co. v. F. W. Heit- 
mene & Co., (Tex.Civ.App.) 86 S.W. 


[a] Thus, where defendants or- 
dered goods from a resident of an- 
other county, to be delivered f. o. b. 
cars in that county, the place of pay- 
ment was the county of defendants’ 
residence, and not that where the 
goods were delivered, and hence an 
action could not be maintained against 
defendants in the latter county. Rus- 
sell & Co. v. F. W. Heitmann & Co., 
(Tex.Civ.App.) 86 S.W. 75 


56. Heid Bros. v. Reisto, (Tex.Civ. 
App.) 247 S.W. 349; Trevathan v. G. 
M. Hall & Son, (Tex.Civ.App.) 209 S. 
W. 447; Burkitt & Barnes v. Berry, 
(Tex.Civ.App.) 143 S.W. 1187. 


57. Burkitt & Barnes v. Berry, su- 
pra. 


58. Harris; v. 
App.) 207 S.W. 96 


[a] Illustration.—Where plaintiff 
sold hay to defendant f. 0. b. at a 
point in Galveston county, but drafts 
with bill of lading attached were to 
be sent to county of defendant’s resi- 
dence, it was held that the contract 
cannot be construed as one to be per- 
formed within Galveston county, the 
expression “f. 0. b.” cars implying no 
promise to pay for the hay in Galves- 
ton county so as to authorize suit 
therein, but merely delivery free on 
board cars at that point. Harris v. 
Moller, (Tex.Civ.App.) 207 S.W. 961. 


59. Russell & Co. v. F. W. Heit- 
mann & Co., (Tex.Civ.App.) 86 S.W. 
75; Walthew v. Milby, 3 Tex.A.Ciy. 
Cas. § 119; Miller v. McDannell, 1 Tex. 
Unrep.Cas. 258. 


[a] An agreement to pay for goods 
over the counter at the purchasev’s 
place of business is sufficient to make 
the money payable in the county in 
which the business is conducted. Mil- 
faa v. McDannell, 1 Tex.Unrep.Cas. 


Moller, (Tex.Civ. 


a 


at 
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agreed upon may, under the contract, be applied to 
a series of transactions,®® and action for a balance 
due may be brought in the county so designated.®4 


An agreement to pay liquidated damages at a nam- 
ed place in case of breach of the contract authorizes 


suit at that place.®? 


Payments deposited in escrow may be recovered in 
suit brought in the county of the escrow holder.®* 


[§ 52] ce. Delivery or Other Performance. 
der statutes permitting venue in suits on contracts 
to be laid in the county where they are to be perform- 
ed,°* suits for breach of contract,®® as for failure to 


60. Lange v. Jones, (Tex.Civ. App.) 
261 S.W. 378; McKaughan v.- Kellett- 


deliver goods of the specified quality,®* or for fur- 
nishing defective goods,®* or for breach of warran- 
ty,*® or suits on guaranty,®°® may be brought at the 
place of delivery. Where liquidated. damages are de- 
posited to insure performance, suit may be brought 
in the county wherein the depositary is situated’® 


but, if special provisions of this nature are waived, 


may control.*+ 


Un- 


140; Denver Horse Importing Co. v. 
Schafer, 147 P. 367, 58 Colo. 376. 


Essentials of agreement. 
county other than that of defendant’s domicile, the 
contract must be specific’? and must necessarily 1m- 
port an obligation to perform in the county where 


the place of performance fixed by the contract itself 


To warrant suit in a 


receipt of goods.” The cash payment 
was not made, nor was the note given. 
It was held that defendant was to 


Chatham Mach. Co., (Tex-Civ.App.) Iowa.—Bradley v. Palen, 42 N.W. th 
67 S.W. 908. 623, 78 Iowa 126; Haugen v. McCar- eee La the note ot Sens 
i ‘ve b e right of action was for failu 
fa] Diustrations.—(1) If two pay-|they, 34 Iowa 415. dorse. and che action waspeeeere 


ments are to be made, and the place 
of payment is agreed upon as to one, 
action to recover both payments 
may be brought in the county speci- 
fied. McKaughan v. Kellett-Chatham 
Mach. Co., (Tex.Civ.App.) 67 S.W. 908. 
(2) A buyer of machinery contracted 
in writing to pay to the seller ata 
designated place a part of the pur- 
chase price, and to execute a note pay- 
able at the same place for the balance, 
It was held that, since the payments 
on the contract and the note were to 
be made at a designated place, an ac- 
tion on -the contract was properly 
brought in the county in which such 
place was located, although the buy- 
er resided in another county. Mc- 
Kaughan v. Kellett-Chatham Mach. 
_ Co., supra. 


Ky.—Nolin Milling Co. v. White 
Grocery Co., 182 S.W. 191, 168 Ky. 417. 


Mo.—Lentz v. Evens & Howard Fire 
Brick Co., 11 S.W.(2d) 1070, 223 Mo. 
App. 1017. 


Tex.—Malone v. Dawson, 5 S.W. 
(2d) 965, 117 Tex. 377, 60 A.L.R. 665 
[rev (Civ.App.) 283 S.W. 634]; Mar- 
cus v. Armer, 5 S.W.(2d) 960, 117 Tex. 
368, 60 A.L.R. 62 [answer to certified 
questions conformed to (Civ.App.) 7 
S.W.(2d) 1119]; Turner v. Riverside 
Cotton Oil Co., 252 S.W. 1060, 113 Tex. 
143; Patterson v. Smith Bros. Grain 
Co., 252 S.W. 1058, 113 Tex. 147; Scott 
& Mayhall v. Lubbock Grain & Coal 
Co., 262 S.W. 164, 118-Tex..127; Turn- 
er iV.) Riverside ~|Cotton: Oil, Co., 
(Commn.App.) 252 S.W. 1062; Atwood 


brought in the county in which A was 
situated. Bradley v. Palen, 42 N.W. 
623, 78 Iowa 126. 


66. Atwood Cotton Breeding Farms 
v. Midway Farmers’ Co-op. Soc., (Tex. . 
Civ.App.) 42 S.W.(2d) 796; Landa 
Cotton Oil Co. v. Mutual Refining Co., 
(Tex.Civ.App.) 242° S.W. 288. 


67. McKean & McNeal v. Martin, © 
(Tex.€iv.App.) 241 S.W. 782 [reh 
overr (Civ.App.) 243 S.W. 575, and 
mod (Commn.App.) 257 S.W. 241]. 


68. Denver Horse Importing Co. v. 
Schafer, 147 P. 367, 58 Colo. 376. 

69. Turner v. Riverside Cotton Oil 
Co., 252 S.W. 1060, 113 Tex. 143; Scott 
& Mayhall v. Lubbock Grain & Coal 
Co., 252 S.W. 164, 113 Tex. 127; Sealy 
Oil Mill & Mfg. Co. v. Baronian, (Tex. 


61. Lange v. Jones, (Tex.Civ.App.) | Cotton Breeding Farms v. Midway | 2) 
261 S.W. 378. Farmers’ Co-op. Soc., (Civ.App.) 42] CiV-APD.) 279 S.W. 303. 
[a] iustration—Where defend-|S.W.(2d) 796; Oliver vy. Henley, (Civ. {a] Guaranty of weights at destina- 


ant’s order for coffee from plaintiff 
specified that all claims, past, present, 
and future, were to be adjusted and 
payable at Galveston, it was held, un- 
der the evidence, that such order was 


App.) 21 S.W.(2d) 576; First Nat. 
Bank v. Neel, (Civ.App.) 10 S.W.(2d) 
408;  Fulenwider v. King, (Civ.App.) 
289 S.W. 104; Vowel v. Johnson, (Civ. 
App.) 288 S.W. 1106; Sealy Oil Mill 


tion.—Turner v. Riverside Cotton Oil 
Co., 252 S.W. 1060, 113 Tex. 143; Scott 
& Mayhall v. Lubbock Grain & Coal 
Co.) 252 (SSW. 164,41 £3 -"Rex, 12% 


[b] Weights and quality—In an 


not an isolated transaction, but that|® Mfg. Co. v. Baronian, (Civ.App.) | action against the seller, arising out 
the provision as to place of payment au ,S.W. eich Street v, Smith Bros. | of a contract for the sale of cotton 
rain Co., (Civ.App.) 255 S.W. 1778:]| seed, which provided that weights and 


was applicable to the entire account 
with plaintiff, and consequently a suit 
in Galveston county for balance due 
was proper. Lange v. Jones, (Tex. 
Civ.App.) 261 S.W. 378. : 


Todd v. W. E. Jamar Seed Co., (Civ. 
App.) 252 S.W. 256; Landa Cotton Oil 
Co. v. Mutual Refining Co:, (Civ.App.) 
242 S.W. 288; Harris v. San Antonio 
& A. P. R.. Co.,. (Civ.App.) 221 S.W. 


quality were guaranteed at destina- 
tion, and all amounts and adjustments 
payable there, it was held that trans- 
ferring cause from there to the coun- 
ty of defendant’s residence on his plea 


62. Southern Plow Co. v. Dunlap|1118; Garrett v. J. A. Hughes Grain states ; : 
Hardware Co., (Tex.Civ.App.) 221 S.|@o,, ‘(Civ.App.) 208 S.W. 758; Harris es aS So Vig: SEaroniede steer 
W. 1020. Millinery Co. v. Bryan, 125 S.W. 999.| Any) 979 S.W. 303. : fg saa 


63. Gambrell v. Tatum, (Tex.Civ. 
App.) 228 S.W. 287; Ames Portable 
Silo & Lumber Co. v. Worrall, (Tex. 
Civ. App.) 194 S.W. 480. 


[a] MTlustrations.—(1) A bank in 
which money to pay for a silo was 
deposited was entitled to be sued in 
its own county by the seller, who 
claimed the right under a forfeiture 
clause in the contract to collect the 
price in another county, the buyer, a 
resident of the same county as the 
bank, being also joined as defendant. 


59 Tex.Civ.App. 477; Bell County 
Brick Cove RT Coxz& (Co Vi6wSs iW 
607, 33 Tex.Civ.App. 292; Seley v. Wil- 
liams, 50 S.W. 399, 20 Tex.Civ.App. 
405. 

[a] Rejection of shipment.—Cause 
of action for breach of contract to 
purchase clay accrued at destination, 
where the buyer rejected the shipment 
there, precluding the circuit court of 
the county where the shipment was 
made from asserting jurisdiction. 
Lentz v. Evens & Howard Fire Brick 


70. Long v. Martin, (Civ.App.) 234 
S.W. 91 [error dism 247 S.W. 827, 112- 
Tex... 3651; Ceeil vi Hox, ¢fexCiy. 
App.) 208 S.W. 954. 


71. Millar v. Smith, 67 S.W. 429, 28 
Tex.Civ.App. 386. 


[a] Thus a stipulation in a con- 
tract for the purchase of cattle to be 
delivered and paid for in a designated 
county that for “the faithful perform- 
ance of this contract,” ‘‘and in order 
to complete and make the same bind- 


Ames Portable Silo & Lumber Co. y.|Co., 11 S.W.(2d) 1070, 223 Mo.App. ing,” the buyer and seller should each 
Worrall, (Tex.Civ.App.) 194 S.W. 480, | 1017. ; deposit in a named bank his certified 
(2) Where a portion of the purchase [b] Adjustment of differences.—A | check for a fixed amount, payable to 


price was deposited in escrow pend- 
ing consummation of the transaction, 
the vendor’s action to recover such 
amount on performance by him of his 
part of contract was properly brought 
in the county in which bank was situ- 
ated, since the contract, in so far as 
it related to the payment of that por- 


contract to deliver oaths, which pro- 
vided that differences between the 
buyer and the seller were to be ad- 
justed in the buyer’s county, author- 
ized suit for breach thereof in the 
buyer’s county, it being a contract in 
writing to be performed in the buyer’s 
county. Street vy. Smith Bros. Grain 
778. 


the other, is waived by the parties 
accepting each other’s' uwncertified 
checks, without impairing the binding 
force of the remaining portions of the 
contract; and therefore its provisions 
as to place of performance fixed the 
venue of an action for a breach al- 
though the party sued resided in an-- 


tion of the purchase price so deposit-|Go,, (Tex.Civ.App.) 255 S.W oth * : 
A 3 ‘ : : . *W. er county. Millar vy. Smith, 67 S.. 
ea, wag to be performed in such coun-| [4 pextormance by giving note--|W. 428, 28 Tex.Clv.App, $66," 


App.) 228 S.W. 287. 
64. See statutory provisions. 


65. Colo.—Maxwell-Chamberlin Mo- 
tor iCo- v.' Piatt, +173 BP. 867, 65 Colo. 


Defendant ordered plaintiffs to manu- 
facture and ship to him at S a wagon, 
and agreed to pay one-half cash and 
the balance in six months, “said ac- 
count to be settled by note at A. on 


72. Williams v. Doering, (Tex.Civ. 
App.) 28 S.W.(2d) 893;  Cowdin Gro- 
cery Co. v. Early-Foster Co., (Tex. 
Civ.App.) 287 S.W. 578; Denton Mill- 
ing Co. v. Green, (Tex.Civ.App.) 204 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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$§ 52-54] 


suit is brought,7* and the place of performance must 
be fixed under the terms of the contract itself.74 If 
the provisions as to the place of performance are 
specific, it is immaterial that the contract may also 
be performable in another place.7® 


Overpayments made by the buyer may be sued for 
by him in the county in which the contract was to be 
performed.?° 


Goods shipped. Where goods are shipped, the 
place of delivery may be at the destination of the 
shipment.*7 The destination of the shipment has 
been construed as the place of delivery where the 
goods are to be inspected there,‘® whether the goods 
are actually shipped or not,’® but it has been held 
that the right of inspection must be under the terms 
of the contract®® without the aid of custom or 
usage. §1 
place,’ or where the goods are merely to be loaded 
at a certain point, suit may be maintained in the 
county wherein such point is sttuated.*2 But, not- 
withstanding goods are shipped f. o. b., if the seller 
retains control until actual delivery, the place of 
performanee of the contract is the place where the 


VENUE 


Where shipment is made f. o. b. a certain 


[67 C.J.] 48 


goods are actually delivered to the buyer;** and so 
a consignment of goods by a seller under a “shipper 
order, notify” bill of lading, which was attached to 
a draft drawn by the seller on the purehaser’s place 
of residence, constituted a written obligation of the 
seller to deliver the goods contracted to be sold to 
the purchaser in the county of his residence, unless 
there is an express agreement to the contrary.*®® 


[§ 53] 2. Actions on Official Bonds. Under spe- 
cific provisions of statutes in some jurisdictions ac- 
tions on official bonds are to be instituted in the coun- 
ty where the bonds shall have been given if the prin- 
cipal, or any of the sureties on the bond, reside in 
the county.*® Under such a statute an action on an 
administration bond is properly brought in the coun- 
ty wherein plaintiff resides and where the bond was 
given, although defendant resides in another coun- 
ty.8? 

[§ 54] 3. Bonds of Contractors for Public Work. 
In the absence of a statute 'to the contrary, actions 
on bonds of public contractors are ordinarily re- 
garded as transitory.** In some jurisdictions action 
on a bond given by a contractor for the construction 


S.W. 362. 

[a] MTlustrations.—(1) A _ letter 
from a wholesaler in D county to a 
retailer in N county to book a carload 
of flour was not an offer to perform 
any agreement in N county so as to 
authorize a suit to be brought in N 
county. Denton Milling Co. v. Green, 
(Tex.Civ.App.) 204 S.W. 362. (2) 
Where the seller, to which sugar was 
being shipped under a bill of lading 
designating the place in which the 
seller did business as destination, on 
sale thereof while the sugar was in 
transit under contract entitling the 
buyer to divert the shipment to a 
point outside the state, and where 
neither the invoice made out by the 
seller and attached to the draft for 
price sent to the city in which the 
buyer had its place of business, nor 
the bill of lading attached to the 
draft, show that the sugar was to be 
delivered in such city, the contract 
did not provide for performance by 
the seller in such city. Cowdin Gro- 
cery Co. v. Early-Foster Co., (Tex. 
Civ.App.) 237 S.W:. 578. (3) Venue 
of an action for refusal to accept cot- 
ton was not fixed in the county of 
source when the seller could buy else- 
where. N. Estrada, Inc. v. Terry, 
(Tex.Civ.App.) 293 S.W. 286. 


73. Birge v. Lovelady, (Tex.Civ. 
App.) 145 S.W. 1194. 


74. La Salle County Water Im- 
provement Dist. No. 1 v. Arlitt, (Tex. 
Civ.App.)* 297 S.W. 344. 


75. C. P. Ray & Co. v. LaRue & 
Barron Co., (Tex.Civ.App.) 237 S.W. 
336. 

76. Berlowitz v. Standley, 5 S.W. 
¢2d) 963, 117 Tex. 362; Partin & Fu- 
gate v. Hawkins, (Tex.Civ.App.) 257 
S.W. 571; Theodore Keller Co. v. Man- 
gum, (Tex.Civ.App.) 161 S.W. 19; Cal- 
lender, Holder & Co. v. Short, 78 S.W. 
366, 34 Fex.Civ.App. 364. 


77. Maxwell-Chamberlin Motor Co. 
v. Piatt, 178 P. 867, 65 Colo. 140; At- 
wood Cotton Breeding Farms v: Mid- 
way Farmers’ Co-op. Soc., (Tex.Civ. 
App.) 42 S.W.(2d) 796; Shannon vy. 
Bridgeport Brick Co., (Tex.Civ.App.) 
283 S.W. 182; Landa v. F. S. Ainsa 
Co., (Tex.Civ.App.) 231 S.W. 175. 

[a] Bill of lading with draft at- 
tached.—Atwood Cotton Breeding 
Farms v. Midway Farmers’ Co-op. 


Soc., (Tex.Civ.App.) 42 S.W.(2da) 796; 
Shannon y. Bridgeport Brick Co., 
(Tex.Civ.App.) 283 S.W. 182. 


[b] Exclusive agency.—An action 
under a contract whereby defendant 
was to deliver automobiles at Denver, 
defendant’s only pbace of business, 
was triable in Denver County, al- 
though the contract gave plaintiff an 
exclusive agency to sell cars in the 
county where he resided. Maxwell- 
Chamberlin Motor Co. v. Piatt, 173 P. 
867, 65 Colo.140. 


7& Fields v. Harris, (Tex.Civ. 
App.) 294 §.W. 612; Ross-Carter Grain 


Co. v. H.-H. Watson Co., (Tex:Civ. 
App.) 288 S.W. 239; C. H. Robinson 
Co. v. Larue & Barron Co., (Tex.Civ. 


App.) 253 S.W. 596; McKean & Mc- 
Neal v. Martin, (Tex.Civ.App.) 241 S. 
W. 782 [reh overr (Civ.App.) 243 S.W. 
575, and mod (Commn.App.) 257 S.W. 
241]; Rio Grande Lumber Co. v. Sum- 
mers, (Tex.Civ.App.) 123 S.W. 187. 


79. Ross-Carter Grain Co. v. H. H. 
Wgteon Co., (Tex.Civ.App.) 288 S.W. 


80. Rio Grande Lumber Co. v. Sum- 
mers, (Tex.Civ.App.) 123 S.W. 187. 


81. Fields v. Harris, (Tex.Civ. 
App.) 294 S.W. 612; Rio Grande Lum- 
ber Co. v. Summers, (Tex.Civ.App.) 
123 S.W. 187. 


82 Lamar Alfalfa Milling Co. v. 
Bishop, 250 P. 689, 80 Colo. 369; Fields 
v. Harris, (Tex.Civ.App.) 294 S.W. 
612; Ferguson Seed Farms v. Ash, 
(Tex.Civ.App.) 275 S.W. 161; Border- 
Milling Co. v. Bednarz & Billimek, 
(Tex.Civ.App.) 254 S.W. 587; Jordan 
v. West Texas Gin Co., (Tex.Civ. App.) 
242 S.W. 542; Farmers’ State Bank of 
Donna, Tex. v. Sullivan, (Tex.Civ. 
App.) 241 S.W. 727; Watson v. Landa 
Cotton Oil Co., (Tex.Civ.App.) 228 S. 
W. 243; Southwestern Grain & Seed 
Co. v. Blumberg, (Tex.Civ.App.) 162 
S.W. 1; Russell & Co. v. F. W. Heit- 
mann & Co., (Tex.Civ.App.) 86 S.W. 
15. 

[a] Thus, where shipment of corn, 
destined to San Antonio, was by terms 
of the order to be plaeed f. o. b. at 
Poth, such designation meant only a 
delivery to the common carrier on the 
car destined to San Antonio and did 
not signify that San Antonio was the 
place of performance, so as to author- 
ize suit there against the shipper who 


asserted the right to be sued in the 
county of his domicile. Border-Mill- 
ing Co. v. Bednarz & Billimek, (Tex. 
Civ.App.) 254 S.W. 587. 

[b] Question of fact.—Whether a 
contract for the sale of cotton seed 
was to be performed in the county of 
the seller’s residence, by simply load- 
ing on cars, is a question of fact for 
the trial court. Jordan v. West Texas 
Gin Co., (Tex.Civ.App.) 242 S.W. 542. 


83. Brooks Supply Co. v. Senter 
Bros. & Co., (Tex.Civ.App.) 245 S.W. 
101; Pittman & Harrison Co. v. Sand- 
ers; (Tex.Civ.App.) 234 S.W. 412: 
Gottlieb v. Ainsworth, (Tex.Civ.App.) 
229 S.W. 341; People’s Ice & Mfg. Co. 
v. Interstate Cotton Oil Refining Co., 
(Tex.Civ.App.) 182 S.W. 1163. 


84 Frick & Lindsey Co. v. Hol- 
brook,- 259 S.W. 1033, 202 Ky. 416; 
Gottlieb v. Dismukes, (Tex.Civ.App.) 
230 S.W. 792. 

85. Malloy v. Industrial Cotton Oil 
Properties, (Tex.Civ.App.) 238 S.W. 
984 [mandamus den 262 S.W. 740, 114 
Tex. 100]; Callender-Holder & Co. v. 
Short, 78 S.W. 366, 34 Tex.Civ.App. 
364; Seley v. Williams, 50 S.W. 399, 20 
Tex.Civ.App. 405. 


86. See statutory provisions. 


87. Clark v. Peebles, 6 S.E. 798, 100 
N.C. 348. 
[a] Administration bond.—Under 


Cede Civ. Proc. § 1938, which provides 
that actions on official bonds, or 
against executors and administrators 
as such, shall be brought in the coun- 
ty where the bonds were given, if the 
principal or any surety reside in the 
county, and, if not, then in plaintiff's 
county, an action on an administration 
bond is properly brought in the coun- 
ty where plaintiff resides, and where 
the bond was given, although defend- 
ants reside in another county. Clark 
v. Peebles, 6 S.E. 798, 100 N.C. 348, 


88. State v. Tryholm, 166 N.W. 533, 
139 Minn. 389; T. J. Moss Tie Co. v. 
Newsom, 51 S.W.(2) 477, 164 Tenn. 
515. 

{a] Suit on promise of bridge con- 
tractor’s surety to pay the contrac- 
tor’s creditor if the ereditor did not 
prosecute claim under statute is 
transitory and not localized by a stat- 
ute requiring the highway commis- 
sioner to be made a defendant in all 
claimants’ suits against contractors 


44 [67 C.J.] 


of public buildings may be brought where the prop- 
Statutes fixing the venue of ac- 
tions on the bonds of public contractors have no ap- 
plication to bonds and contracts executed 


erty is situated.’ 


the enactment of the statute. 
[§ 55] D. Actions in Tort?!—1. 


and that suit shall be brought in the 
county where the main office of the 
department of highways and public 
works is situated. T. J. Moss Tie Co. 
Me iat 51 S.W.(2d) 477, 164 Tenn. 


89. Thompson & Peterson WG 
Stephens, 107 N.W. 1095, 131 Iowa 51. 


[a]. Particular provisions  con- 
strued.—Code (1897) § 3098 provides 
that an action on the bond filed by a 
contractor for a public building may 
be brought in the district court of the 
county wherein the property is situ- 
ate, making the provision applicable 
to suit by “any person having filed a 
claim for alien by virtue of this chap- 
ter.” Section 3102 provides that sub- 
contractors furnishing material shall 
have a claim against any public cor- 
poration constructing such building, 
for work and material furnished. Sec- 
tions 3102-3104, as originally enacted 
(Acts 20th Gen. Assem. p 185 c 179), 
were not a part of the Mechanic’s Lien 
Law; but the act was substituted for 
a prior statute (Acts 15th Gen. Assem. 
p 17 ¢c 23), by which it was attempted 
to give subcontractors a qualified lien 
on public buildings. By the code of 
1897, the subject matter of such acts 
was incorporated into the chapter re- 
lating to mechanics’ liens. It was 
held that, although such § 3102 does 
not specifically provide for a “lien” 
in the strict sense of the term, yet as 
it is a part of the chapter relating to 
mechanics’ liens, it renders such § 
3098, which was previously a part of 
the Mechanic’s Lien Law, applicable 
to a bond given by a contractor for 
the construction of poor farm build- 
ings for a county, conditioned on the 
payment and discharge by him of all 
indebtedness by him incurred in ful- 
filling the contract, and an action on 
the bond was properly brought in the 
district court of the county wherein 
the property was situated. Thomp- 
son & Peterson v. Stephens, 107 N.W. 
1095, 131 Iowa 51. 


90. Title Guaranty & Surety Co. v. 
United States, 33. S.Ct. 614, 228 U.S. 
567, 57 L.Ed. 969 [aff 191 F. 944]; Da- 
vidson Bros. Marble Co. v. United 
States, 29 S:Ct.7324°213".U.S) 10} 53° L. 
Ed. 675. 


{a] Tllustrations.—(1) The provi- 
sions as to the proper district for suit 
on the bond of a public contractor 
made by Act Febr. 24, 1905 c 778 [33 
St. at L. p 811], amending Act Aug. 
13, 1894 c¢ 280 [28'St. at L. p 278 (U 
SCA tit 40 § 270)], for the protection 
of persons furnishing materials and 
labor for. the construction of a public 
work, do not apply where the contract 
with, and the bond to, the govern- 
ment, and the contract under which 
the labor and materials were furnish- 
ed, all antedate the passage of the 
amendatory act. Davidson Bros. Mar- 
ble Co. v. United States, 29 S.Ct. 324, 
‘213 U.S: 10, 53 L.Ed. 675. (2) Provi- 
sions as to proper district for an ac- 
tion on the bond of a public contractor 
made, by Act Febr. 24, 1905, amenda- 
tory of Act Aug. 13, 1894 (USCA tit 
40 § 270), for protection of persons 
furnishing material and labor for pub- 
lic works, do not apply where the 
bond and contracts were executed 
prior to the amendatory act, although 


Transitory Char- 


_ VENUE 


acter. 


prior to 


[§§ 54-55 


Except as it may be otherwise provided by 
statute,» actions ex delicto for injuries to the per- 
sor? or to personal property®* are in general transi- 
tory, and, under general rules,?°> may be brought 


where a defendant resides or may be summoned.?® 


the work was done and materials fur- 
nished thereafter, and the suit is 
properly brought under Act Aug. 13, 
1894 § 5 (USCA tit 6 § 10), in the dis- 
trict where the principal office of the 
surety company was situated. Title 
Guaranty & Surety Co. v. United 
States, 33 S.Ct. 614, 228 U.S. 567, 57 
L.Ed. 969 [aff 191 F. 944]. 


91. Injury resulting from breach 
of contract see supra § 30. 

92. See statutory provisions. 

93. Ariz.— Friedman v. Friedman, 9 


P.(2d) 1015. 


Ark.—Baker v. Puckett, 31 S.W.(2d) 
286, 182 Ark. 265; Williams v. Mont- 
gomery, 17 S.W.(2d) 875, 179 Ark. 611; 
Saliba v. Saliba, 11 S.W.(2d) 774, 178 
Ark. 250, 61.A.L-R. 1348; Texarkana 
& Ft. Smith Ry. Co. v. Adcock, 231 
S.W. 866, 149 Ark. 110. 


Colo.—Robbins v. McAlister, 16 P. 
(2d) 431. 
\ D.C.—MclIntire v. McIntire, 16 D.C. 
344. 

Fla.—South Florida R. Co. v. Weese, 
13 So. 436,032 Bla. 212. 


Ill.— Chicago City Ry. Co. v. Mc- 
Meen, 102 I1l.App. 318 [aff 68 N.E. 
1093, 206 Ill. 108]. 


Md.—-Phillips v. City of Baltimore, 
72 A. 902, 110 Md. 431, 25 L.R.A.N.S. 
711; Gunther v. Dranbauer, 38 A. 33, 
86 Md. 1; Northern Cent. Ry. Co. v. 
Scholl, 16 Md. 331. 


N.J.—Metcufskie v. Philadelphia & 
R. Ry. Co., 116 A. 170, 97 N.J.Law 100; 
Ackerson vy. Erie R. Co., 31 N.J.Law 
309, 311. 


N.Y.—Jacina -v. 
1034, 155 App.Div. 
Wright, 2 Hill 320; 
Wend. 323. 


Or.—Ramaswamy v. Hammond 
Lumber Co., 152 P. 223, 78 Or. 407. 


Pa.—Aversa v. Aubry, 154 A. 311, 
303 Pa. 139. 


Vt.—McLeod v. Connecticut, etc., R. 
Co.) 6A. 648,58 Vite tet. 


Va.—Moore v. Norfolk & 
Co., 98 S.BH. 685, 124 Va. 628. 


W.Va.—Owen v. Appalachian Pow- 
er Co., 89: SHE. 262, 78: W. Via. 596. 


Wis.—Hingartner v. Illinois Steel 
Co., 68 N.W. 664, 94 Wis. 70, 34 L.R.A. 
503, 59 Am.S.R. 859. 


[a] Death by, wrongful act.—(1) 
Petrusha v. Korinek, 213 N.W. 188, 
207) Mich!) 583. (2) Generally see 
Death § 114. 


[b] Injury to character.—An ac- 
tion to recover damages for setting 
up a defamatory mark on plaintiff's 
house denoting that it was a house of 
ill fame was transitory, being consid- 
ered as a personal injury to plaintiff's 
character, and not as an injury to the 
Luilding. Jeffries v. Duncombe, 2 
Campb. 3, 103 Reprint 991. 


[c] Actions for assault and bat- 
tery are transitory. Hammer  v. 
Pierce, 5 Del. 304; Hurley v. Marsh, 
2 lll. 329; ’ Watts v.. Thomas, 2 Bibb 
(Ky.) 458; Redgrave v. Jones, 1 Harr. 


Lemmi, 139 N.Y.S. 
BSis ister sve 
Smith y. Bull, 17 


IW; . Evy. 


This rule has been applied to actions for damages 


&M. (Md.) 195; 
lorj54iS.CaL 

[d] Obstruction of highway.—An 
action for personal injury, although 
resulting from obstruction of high- 
way, is transitory, no question as to 
right to use the highway being in- 


Sturgenegger y. Tay- 


volved. Gunther v. Dranbauer, 38 A. 
33, 86 Md. 1. 4 
[e] Several judicial districts.— 


Williams v. Montgomery, 17 S.W.(2d) 
875, 179 Ark. 611; Saliba v. Saliba, 11 


, ai 
cand 


een 774, 178 Ark. 250, 61 A.L.R. - 


[f{] Utah*Const. art 8 § 5 is mere- 
ly declaratory of the common law. 
Sanipoli v. Pleasant Valley Coal Co., 
jae 865, 31 Utah 114, 10 -Ann.Cas. 


: meer den see supra § 30 note 49 
a]. 


94. U.S.—Panama Electric Ry. Co. 
Vv. Moyers; °249 . 919) 161 C2CAaw7OR 
Potomac Milling & Ice Co. v. Balti- 
more & O.'R. Co., 217 F..7665. 


Ark.—Little Rock & Ft. S. R. Co. 
v. Clifton, 38 Ark. 205. 


Pere 58 Lah beke v. McIntire, 16 D.C. 
344. 


Il].— Illinois Cent. R. Co. v. Swear- 
ingen, 33 Ill. 289; R. A. Watson Or- 
chards v. New York, C. & St. L. R. 
Co., 250 Ill.App. 22. 


N.Y.—Smith v. Butler, 1 Daly 508; 
Lister v. Wright, 2 Hill 320: 


Okl.—Harwell v. Wood, 221 P. 1023, 
98 Okl. 196; Dunn & Gilliam v. Dis- 
trict Court of Carter County, 128 P. 
114, 35 Okl. 38. 


Vt.—McLeod v. Connecticut, 
R. Co., 6 A. 648, 58 Vt. 727. 


[a] Loss of rent.—An action to 
recover damages for the loss of rents 
from real estate, resulting from the 
wrongful acts of defendants in eject- 
ing or excluding plaintiff from pos- 
session and use thereof, is a transi- 
tory action, and may be brought in 
any county where defendants may be 
summoned. Harwell v. Wood, 221 P. 
1023, 98 Okl. 196. 


[b] 
an action for damages by an alleged 
conspiracy of defendants to deny 
plaintiff's right to use a certain pas- 
ture, where no relief is asked as to 
the real estate, the damages are only 
to personal property, and the action 
is transitory. Dunn & Gilliam v. Dis- 
trict Court of Carter County, 128 P. 
114, 35 Okl. 38. 


etc., 


95. See infra §§ 155, 161, 178. 
96. Sparks v. Fitzgerald, 122 P. 98, 
86 Kan. 628. See also cases supra 


notes 98, 94. 


[a] Injury by automobile.—Old 
Code Civ. Proc. § 55, as amended by 
L. (1903) ¢ 379, relating to venue of 
actions for injuries, applied only to 
actions against railroad companies; 
and an action for injuries caused by 
an automobile must be brought where 
defendant resided or might be sum- 
moned. Sparks v. Fitzgerald, 122 P. 
98, 86 Kan. 628. . 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Denial of use of pasture.—In . 


§§ 55-58] 


generally,°* conversion,®* fraud and deceit,®® libel 
or slander,’ negligence,” or trespass not affecting the 


freehold.® 


Pleading. The action being transitory,‘ a failure 
to lay venue does not render the declaration demur- 
rable,® nor need the place at which the facts out of 
which the cause of action arose be proved as alleged.® 
Nor can the suit be defeated on the ground that 
the venue is laid in the wrong county.” 


[§ 56] 2. Particular Venues Fixed by Statute— 
a. Place Where Cause of Action Arises or Accrues 
Generally. Statutes fixing the venue of actions gen- 
erally where the cause of action arises or accrues are 
Action for personal 
injuries may be brought where the accident occur- 
red.®° An action for false arrest and imprisonment 
may be brought in the county of imprisonment where 
defendants were ‘served, although the arrest was 


applicable to actions in tort.® 


made in another county.?° 


97. 

[a] 
while beyond state waters, caused by 
obstructions wrongfully placed by de- 
fendant in bed of river, is transitory. 
Mason v. Warner, 31 Mo. 508. 

[b] Damage by fire.—Action 
against railroad company for burning 
rail fences, apple trees, timber, and 
corn ina field, held transitory. Nash- 


See cases infra this note. 


ville, ete., R. Co. v. Weaks, 13 Lea 
(Tenn.) 148. 
[ec] Injuries from insufficient or 


defective highway.—(1) Action for 
damages against a town for injuries 
from an insufficient road is not local, 
and need not be brought in the coun- 
ty where the injury occurred. Hunt 
y.. Pownal,..9:*vt. 411: (2) Action 
against town for damages from de- 
fects in highway is transitory. Titus 
v. Frankfort, 15 Me. 89. (3).Action 
for perscnal injury from obstruction 
of highway is transitory. Gunther 
v. Dranbauer, 38 A. 33, 86 Md. 1. 


[d] Wrongful injunction.—An ac- 
tion for restraining plaintiff from 
navigating the waters between New 
York and New Jersey is transitory. 
Gibbons v. Ogden, 6 N.J.Law 285. 

98. Price v. Lucky Four Mining 
Co., 136 P. 1021, 56 Colo. 163; Fore- 
man-Blades Lumber Co. vy. Tunis 
eee. & Stave Co., 144 S.E. 297, 196 

a 


[a] Tllustration.—In a suit against 
a smelting company for the value of 
ore on substitution of another party, 
also claiming its ,value, it was held 
that it became a suit in conversion 
against such substituted defendant; 
and, under Code § 29, should be tried 
in the county where such substituted 
defendant resided. Price v. Lucky 
Four Gold Mining Co., 136 P. 1021, 56 
Colojh63;, 

99. Krogh v. Pacific Gateway & 
Development Co., 104 P. 698, 11 Cal. 
App. 237. 

[a] TIllustration.—An action for 
false representations by defendant’s 
agent, inducing a sale of certain of 
defendant’s shares to plaintiff, where- 
by he was damaged, was a personal, 
transitory action, not within Code Civ. 
Proc. 8§ 892, 393, or 394, prescribing 
the venue of certain enumerated ac- 
tions, but was within § 395, declaring 
that in all other cases the action must 
be tried in the county in which de- 
fendants, or some of them, reside at 
the commencement of the action, ete. 
Krogh v. Pacific Gateway & Develop- 
ment Co., 104 P. 698, 11 Cal.App. 237. 


1. Herhold v. White, 114 Ill.App. 
86. 


2. Mattison v. Boston & M. R. R., 


Action for injury to steamboat. 


VENUE 


be permissive.t® 


for injury to the 
where the injury 


cution and false 


205 F. 821; Baker v. Puckett, 31 S.W. 
(2d) 286, 182 Ark. 265; Barney v. 
Burnstenbinder, 64 Barb. (N.Y.) 212. 
7 Lans. 210. 

3. McKenna v. Fisk, 1 How. (U.S.) 
241,41 L.Ed. 117. 

[a] Trespass for bringing sand 
from another state is transitory. Mc- 
Gonigle v. Atchison, 7 P. 550, 33 Kan. 
726. 


4 See text and notes supra this 
section. 

5. Wolfe v. Baltimore & Philadel- 
phia Steamboat Co., 99 A. 304, 29 Del. 
352. 

6. Chicago City Ry. Co. v. Mc- 
Meen, 102 I1l.App. 318 [aff 68 N.E. 
10938, 206 Ill. 108]. 

7. ‘Chicago .City Ry-. ‘Co. 
Meen, supra. 

8. U.S.—Shugart v. Cruise, 260 F. 
SO idl, Cae Acie 

Mont.—Kalberg vy. Greiner, 8 P.(2d) 
799, 91 Mont: 509. 

N.J.—Kelly v. Haugh, 37 A. 435, 60 
N.J.Law 124. 

N.Y¥.—Horne v. Buffalo, 1 N.Y.S. 
801, 49 Hun, 76, 15 N.Y.Civ.Proc. 81. 
i Pa.—Guido v. Nagle, 8 Pa.Dist.&Co. 

19, 

Va.—Kain v. Ashworth, 89 S.E. 857,, 
AL Ela 

[a] Slander.—Where both parties 
to an action for slander reside in the 
county where the cause of action 
arose, the action should be brought 
in that county. Kelly v. Haugh, 37 
A. 435, 60 N.J.Law 124. 

[b] Pollution of waters.—The city 
of Buffalo, in Erie County, dumps its 
street sweepings and other foul mat- 
ter into the Niagara River, in that 
county. The village of Suspension 
Bridge, on the same river below, in 
Niagara County, draws its water 
therefrom, in the latter county. It 
was held, in an action by the village 
water commissioner, brought in Ni- 
agara County, to abate such dumping 
as a nuisance, that the cause of ac- 
tion arose in Hrie County, and de- 
fendant was entitled to have the ac- 
tion removed to that county for trial. 


v. -Me- 


[§ 58] c. Place Where Injury Occurs. 
utes in some jurisdictions provide that an action 


vv. Cahill, 


Horne v. Buffalo, 1 N.Y.S. 801, 49 Hun 
76, 15 N.Y.Civ.Proc. 81. 

[c] Death by wrongful act.— 
Campbell v. Rio Grande Western R. 
Co., 52 P. 594, 16 Utah 346. 

[d] Wenue of action for recovery 
of stolen truck which was stolen in 
one county and came into defendant's 
possession in another county was held 
to be in the latter county. Kalberg v. 
Greiner, 8 P.(2d) 799, 91 Mont. 509. 

9. Daniels v. Yarhola Pipe Line 


\ 
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[§ 57] b. Place Where Tort Committed. Statutes 
‘in some jurisdictions provide that actions for tort 
may be tried where the tort was committed. 
a statute has been construed to be mandatory,” and 
defendant has the right to have the action tried in 
such county;'* but, on the other hand, he cannot in- 
sist that the case be tried in the county in which 
he resides and is served with process.1* However, in 
other jurisdictions such statutes have been held to 


Such 


The stat- 


person may be tried in the county 
occurs.?® Such a statute has been 


held limited to injury occasioned by the wrongful or 
negligent act of another causing physical injury or 
incapacity,*? and has been held inapplicable to such 
actions as actions for libel+® or for malicious prose- 


arrest,+® or false imprisonment.”° 


Co., (Mo.App.) 206 S.W. 600. 

[a] Action for injuries from blast 
of dynamite was properly brought in 
the county in which the accident took 
place, the cause of the action having 
accrued in such county. Daniels v. 
Yarhola) Pipe Line Co., (Mo.App.) 
206 S.W. 600. 

10. Shugart v. Cruise, 260 F. 36, 
LAE CL CRAG Te 

11. See statutory provisions. 

12.. Dryer v. Director General of 
Railroads, 213 P. 210, 66 Mont. 298; 
State ex rel. Interstate Lumber Co. 
Moore hike Court, 172 P. 1030, 54 Mont. 

13. O’Hanion v. Great Northern 
Ry: Co., 245 P. 518, 76. Mont. 1285 
Atkinson y. Bonners Ferry Lumber 


Co., 240 P. 823, 74 Mont. 393. 

14. Woodward v. Melton, 194 P. 
154, 58 Mont. 594. 

15.) Newell v. Giggey, 21 P. 904, 


13 Colo. 16 [foll Law v. Brinker, 6 
Colo. 555, and Bean v. Gregg, 4 P. 903, 
7 Colo. 499]; Denver & R. G. R. Co. 
45 P. 285, 8 Colo.App. 158. 
See Carlson v. Rensink, 173 P. 542, 65 
Colon det 3: AGE RIN F2 (county where 
defendant resides, county where 
plaintiff resides, county where tort 
committed, all proper). 


[a] ‘Action for willfully driving 
away plaintiff’s bull from its usual 
range need not necessarily be brought 
in the county where the injury was 
committed. Newell v. Giggey, 21 P. 
904, 13 Colo. 16 [foll Law vy. Brinker, 
6 Colo. 555, and Bean v. Gregg, 4 P. 
903, 7 Colo. 499]. 


{[b] Action against railway com- 
pany for injuries to stock in the 
course of shipment may be tried in 
any one of the three counties name- 
ly, where plaintiff resides, where de- 
fendant resides, or where the tort was 
committed. Denver & R. G. R. Co. vi 
Cahill, 45 P. 285, 8 Colo.App. 158. 


Fraud inducing’ purchase of land 
see infra § 62. 


16. See statutory provisions. 
17. Monk v. Ehret, 219 P. 452, 192 
Cal. -186; Graham y. Mixon, 169 P. 


1003, 177 Cal. 88, L.R.A.1918F 1023; 
Plum v. Newhart, 4 P.(2d) 805, 118 
Cal.App. 73; Plum v. Forgay Lumber 
Co., 4 P. (2a) 804, 118 Cal.App. 76. 


18. Graham vy. Mixon, 169 P. 1003, 
Calo 88, lw wAd OL eh dO es 


19. Plum v. Forgay Lumber Co., 4 
P.(2d) 804, 118 Cal.App. 76; Plum vy. 
aeMnent, 4 P.(2d) 805, 118 Cal.App. 
7 


20. Ah Fong v. Sternes, 21. P. 381, . 
79 Cal. 30. 
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A statute providing that all personal actions except 


actions on contracts may be brought either in the . 


county where defendant resides or where the act 
complained of occurred has been held to permit the 
bringing in the county in which the tort was com- 
mitted of actions for wrongful arrest and assault,”? 
for deceit or fraud,?? of. detinue,?* and of trover.** 
Likewise, under a statute providing that actions for 
injury to the person of plaintiff or for an injury to 
the character of plaintiff must be brought in the 
county wherein defendant resides or in which the 
injury is done, an action for false imprisonment?® or 
malicious prosecution?® is properly brought in the 
county in which plaintiff was arrested or arrested and 
imprisoned. 


[§ 59] d. County Where Damages Were Inflicted. 
A statute providing that actions for the recovery of 
damages to person or property may be brought and 
tried in the county where the damage was inflicted 
or the cause of action arose?’ is, so far as concerns 
damages to persons, applicable only to physical in- 
jury,?® and, by similar reasoning, as applied to an 
action for the recovery of damages to property, has 
been held not to apply to a cause of action arising 
from deceit.2® A statute providing that an action 
for injury to property may be brought in the county 
wherein the injury occurs apples only to corporeal 


brought, 


[a] Illustration.—A complaint , 
of his residence. 


averred that plaintiff was unlawfully 
confined and restrained of his liberty 


by defendant; that a writ of habeas 24, 


VENUE | 


irrespective of the county 
é Rand v. Gibson, 19 
So. 533, 109 Ala. 266. 


Forbes v. Rogers, 38 So. 843, 


[§§ 58-60 


or physical injuries to property,?° and does not in- 
clude an action for the conversion of personal prop- 
erty.*1 Under a statute providing that, where a 
trespass or anything for which an action for dam- 
ages lies is committed, suit may be brought either 
in the parish where the damage was done or the tres- 
pass committed, or at the domicile of defendant,*” an 
action for the wrongful removal and disposal of 
mortgaged property to the detriment of the mort- 
gagee is properly brought in the parish where the 
property was when taken by defendant.** 


[§ 60] e. County Where Crime, Offense, or Tres- 
pass Committed—(1) In General. In Texas the 
statute provides that, where the foundation of the 
suit is some crime or offense or trespass for which 
a civil action in damages may lie, the suit may be 
brought in the county where such crime or offense 
or trespass was committed or in the county where de- 
fendant has his domicile.*4 The term “trespass,” as 
used in such a statute, has not been confined to its 
strict legal or technical significance, but,is regarded 
as including any intentional wrong or injury done 


directly or indirectly to the person or property of. 


another.?®> However, to bring a case within the op- 
eration of such a statute it has been held that some- 
thing more than mere negligence®® or mere tortious 
omission®* must be shown. There must have been an 


committed in the county of plaintiff's 
residence, although he sought dam- 
ages tor the infection of his hogs 
there by those purchased. Fargo v. 


corpus was duly issued to defendant 
to produce the body of plaintiff at a 
specified time and place, which was 
served on defendant while he had 
plaintiff in his custody, but that de- 
fendant refused and still refuses to 
obey such writ; and that by reason 
thereof plaintiff “has been unlawfully 
imprisoned and restrained of his lib- 
erty by the defendant,” and has suf- 
fered damages in the sum of five 
thousand dollars. It was: held that, 
as the complaint states a cause of ac- 
tion for false imprisonment, defend- 
ant was entitled to a change of venue 
to the county of his residence. Ah 
pons v. Sternes, 21 P. 381, %9 Cal. 


21. McPherson y. Gay, 117 So. 202, 
217 Ala. 557. . 


22. Wooddy v. Berry, 67 So. 450, 
190 Ala. 308; Hoge v. Herzberg, 37 
So. 591, 141 Ala. 439. 


[a] Tllustration.—A complaint 
claiming damages for deceit in a sale 
of cotton by defendant to plaintiff 
knowing it to be the property of an- 
other, and on which the owner had 
executed a mortgage, and alleging 
that the mortgagee had sued plaintiff 
for conversion and reeovered a judg- 
ment against him, stated a cause of 
action ex delicto, and, therefore, an 
action might be brought either in the 
county of defendant’s residence or in 
that where the wrong was. done. 
ie iol v. Herzberg, 37 So. 591, 141 Ala. 


23. Rand v. Gibson, 19 So. 533, 109 
Ala. 266. ‘ 
[a] Por example, as Code § 2640 


provides that personal actions not on 
contract may be brought in the coun- 
ty of defendant’s residence, or in the 
county in which the act complained 
of may have been done, detinue may 
be maintained in the county where 
the property is found in the hands of 
the party against whom suit is 


143 Ala, 208. 


Venue of actions of trover general- 
ly see Trover and Conversion § 117. 


25. Rains v. Smith, 160 S.W. 493, 
155 Ky. 766; Mitchell v. Ripy, 82 Ky. 
516, 6 Ky.L,. 555. 


[a] County in which affidavit was 
made and warrant issued does not 
control where the arrest and impris- 
onment were in another county. 
Mitchell v. Ripy, 82 Ky. 516, 6 Ky.L. 
555. But see infra § 60 note 62. 


26. Moser vy. Fable, 175 S.W. 997, 
164 Ky. 517. 


27. See statutory provisions. 


28. Kayser v. Nelson, 184 
361, 44 S.D. 533. 


[a] MNlustration.—Rev. Code (1919) 
§ 2327, entitling plaintiff to bring ac- 
tions for conversion of personal prop- 
erty or for the recovery of ‘“dam- 
ages to persons or property” in the 
county where the damages were in- 
flicted or the cause of action arose, 
is not applicable to all injuries suf- 
fered by a person, whether ex con- 
tractu or ex delicto, but can be in- 
voked by plaintiff only where the per- 
son has suffered a physical injury, 
and hence an action for alienation of 
wife’s affections was not included. 
Kayser v. Nelson, 184 N.W. 361, 44 
SrDib38. 


29. Fargo v. Morgan, 208 N.W. 575, 
50 S.D. 94. 


[a] For example, an action for 
damages because of false representa- 
tions in a sale of hogs that they were 
not sick, in reliance on which plain- 
tiff purchased them and removed 
them to his farm in another county 
wherein he had other hogs which were 
infected with cholera from the hogs 
purchased, which began to die the 
second day after their purchase, was 
an action for damages for deceit and 
triable in the county of defendant’s 
residence, Since the wrong was not 


N.W. 


Morgan, 208 N.W. 575. 50 S.D. 94. 

30. Spangenberg v. Spangenberg, 
11 P.(2d) 408, 123 Cal. App. 387; Ma- 
son v. Buck, 278 P. 461, 99 Cal.App. 

31. Mason v. Buck, supra. 

Actions for injuries to personal 
property as controlled by locus see 
infra §§ 117-120. 

38. Plauche-Locke Securities 
Securities Sales Co. of Louisiana, 
So. 729, 169 La. 501. 

33. Plauche-Locke 


Vv. 
125 


Securities. v. 


Securities Sales Co. of Louisiana, su- 
pra. 
34, See Vernon’s Sayles Civ. St. 


Annot. art 1995 subd 9; Tex. Rev. St. 
(1925) art 1995 subd 9. 


35. Cahn v. Bonnett, 62 Tex. 674; 
Crespi v. Wigley, (Tex.Civ.App.) 18 
S.W.(2d) 716; Ward v. Odem, (Tex. 
Civ.App.) 153 S.W. 634; London v. 
Miller, 47 S.W. 734, 19 Tex.Civ.App. 
446; Cook v. Horstman, 2 Tex.A.Civ. 
Cas. § 770. 


[a] Statement of rule-—‘‘Where a 
party willfully or intentionally, by 
words spoken, acts done, or influ- 
ences put in motion, causes another 
person injury, either to his person or 
property, same is, within the contem- 
plation os the venne, pea a tres- 
pass.” respi v. igley, (Tex.Civ, 
App.) 18 S.W.(2d) 716, 717. : 


[b] Trespass on the case is includ- 
ed where the injury is willful and 
intentional or negligent. Crespi v. 
Ny ietey, (Tex.Civ.App.) 18 S.W.(2d) 


36. Ricker v. Shoemaker, 16 S.w. 
645, 81 Tex. 22; English v. Miller, 
Se ven ee St CEeene 477; Ja- 
eobson v. Berwick, ex.Civ. h 
S.W. 1035. seats 


37. Phillips v. Terrell, (Tex.Ci 
App.) 52 S.W.(2d) 376. : ee 
[a] Automobile cOllision.—Phil- 


lips v. Terrell, (Tex.Civ.App.) 52 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“A 


affirmative act,’® and this must have been willfully, 
intentionally, or negligently done.*®® 
necessary that all of the concurring acts entering 
into and ereating a cause of action must be wrong- 
ful-acts willfully or negligently committed; it is 
sufficient if the cause of action has its beginning in 
an affirmative negligent act but for which the in- 
jury complained of would not have been sustain- 


(2d) 376. 

[b] Bank’s refusal to pay third 
person’s check on it payable to plain- 
tiff, which had been deposited to 
plaintiff’s credit in a bank in another 
county, was held not a “trespass” in 
such other county, authorizing plain- 
tiff’s action to be brought therein. 


Citizens’ State Bank of Toyah v. 
ee apa (Tex.Civ.App.) 239 S.W. 
ol. 

38. Connor v. Saunders, 17 S.W. 


236, 81 Tex. 633; Amberson v. Ander- 
son, (Tex.Civ.App.) 43 S.W.(2d) 120; 
McCrary v. Coates, (Tex.Civ.App.) 38 
S.W.(2d) 393; English v. Miller, (Tex. 


Civ.App.) 33 S.W.(2d) 477; Sproles y. 
Rosen, (Tex.Civ.App.) 26 S.W.(2d) 
924; Sproles v. Schepps, (Tex.Civ. 
App.) 26 S.W.(2d) 922; Perry v. 
Wood, (Tex.Civ.App.) 25 S.W.(2d) 
650; Latta v. Bier, (Tex.Civ.App.) 
281 S.W. 240; Brooks v. Hornbeck, 


(Tex.Civ.App.) 274 S.W. 162; Old v. 
Clark, (Tex.Civ.App.) 271 S.W. 183; 
Guinn v. Texas Drug Co., (Tex.Civ. 
App.) 219 S.W. 507; Campbell v. Wy- 
lie, (Tex.Civ.App.) 212 S.W. 980; 
Winslow v. Gentry, (Tex.Civ.App.) 
154 S.W. 260. 

{a] Doctrine of res ipsa loquitur 
was held unavailable to make a prima 
facie case of “trespass” authorizing 
a passenger’s suit against a bus own- 
er for injuries in the county where 
the accident occurred. Amberson v. 
Anderson, (Tex.Civ.App.) 43 S.W.(2d) 
120. 


[b] Acrobatic airplane flying at 
low altitude may be an affirmative 
action constituting ‘‘trespass.’”’ Eng- 
lish v. Miller, (Tex.Civ.App.) 33 S.W. 
(2a) 477. 

[ec] Automobile driver’s attempt 
to cross street ahead of motor cycle 
having right of way may be “tres- 
pass.” Frnka v. Beaumert, (Tex. 
Civ.App.) 290 S.W. 808. 


[d] Cutting corner at street inter- 
section may be “trespass.” Frnka v. 
LCogeeaie (Tex.Civ.App.) 290 S.W. 


[e] Unlighted truck.—Negligent 
operation of a truck with an unlight- 
ed overhanging tank at night so that 
the tank collided in passing with 
plaintiff’s automobile constituted 
“trespass.” Adkins v. Essler, (Tex. 
Civ.App.) 38 S.W.(2d) 411. 


{f] Negligent running of yacht so 
as to cut the cable of another, and 
thereby destroy it, is an active wrong. 
Winslow v. Gentry, (Tex.Civ.App.) 
154 S.W. 260. 

[g] Metal in stock food.—A man- 
ufacturer, negligently permitting 
‘pieces of metal in sacks containing 
stock food, could be sued for the death 
of a bull in the county where the 
1respass occurred. Universal Mills 
v. Kennedy, (Tex.Civ.App.) 27 S.W. 
(2d) 318. 


[h] Rule applied.—Mere admis- 
sion that bus accident occurred in the 
county of passenger’s suit was not 
an admission of facts constituting 
“trespass.’’ Perry v. Wood, (Tex. 
Civ.App.) 25 S.W.(2d) 650. 

39. Hudman v. Huelster, (Tex.Civ. 
App.) 29 S.W.(2d) 454; Crespi v. Wig- 
ley, (Tex.Civ.App.) 18 S.W.(2d) 716; 
Thompson v. Wynne, (Tex.Civ.App.) 
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ed.*° 
But it is not 


duty.*? 


9 S.W, (2d) 745; EHidermann v. Hansen, 
(Tex.Civ.App.) 285 S.W. 847; De Mars 
v. Montez, (Tex.Civ.App.) 277 S.W. 
402; Texas Hardwood Co. v. Moore, 
(Tex.Civ.App.) 235 S.W. 630; Guinn 
v. Texas Drug Co., (Tex.Civ.App.) 219 
S.W. 507. 


[a] Log rolling from log deck.— 
Action by a minor under thirteen em- 
ployed by defendant sawmill owner 
in violation of statute, for injuries 
from log rolling off an overloaded log 
deck onto plaintiff when he was di- 
rected to push the log car, raises is- 
sues of “wrongful aets willfully or 
negligently committed.” Texas Hard- 


wood Co. vy. Moore, (Tex.Civ.App.) 
235 S.W. 630. 
[b] Sale of poison by mistake.— 


Where a druggist located in Kaufman 
County ordered elixir from a drug 
company located in Dallas County, 
and the company in good faith deliv- 
ered certain poison, claimed by the 
druggist to be formaldehyde, to a car- 
rier in Dallas County for transporta- 
tion to the druggist, in legal contem- 
plation the delivery was in Dallas 
County, and the druggist’s cause of 
action for breach of contract and in- 
juries from drinking the formalde- 
hyde arose there, although he drank 
it in Kaufman County, the drug com- 
pany’s conduct not constituting an 
“offense,’’ ‘“‘crime,’’ or “trespass,” in- 
tent being lacking. Guinn v. Texas 
te Co., (Tex.Civ.App.) 219 S.W. 

[c] Taking live stock.—Taking by 
defendant or his agent of plaintiff’s 
horse and mules was not “trespass” 
within the venue statute, when not 
intentional, willful, or negligent. 
WHudman v. Huelster, (Tex.Civ.App.) 
29 S.W.(2d) 454. ‘ 


40. Texas Hardwood Co. v. Moore, 
(Tex.Civ.App.) 235 S.W. 630. 


41. Austin v. Cameron, 18 S.W. 
437, 83 Tex. 351 [foll Ricker v. Shoe- 
maker, 16 S.W. 645, 81 Tex. 22]; Mc- 
Crary v. Coates, (Tex.Civ.App.) 38 S. 
W.(2d) 393; American Asphalt Co. v. 
O’Rear, (Tex.Civ.App.) 36 S.W.(2d) 
781; American Asphalt Co. v. O’Rear, 
(Tex.Civ.App.) 36 S.W.(2d) 779; Eng- 
lish v. Miller, (Tex.Civ.App.) 33 S.W. 
(2d) 477; Perry v. Wood, (Tex.Civ. 
App.) 25 S.W.(2d) 650; Lawless v. 
Tidwell, (Tex.Civ.App.) 24 S.W.(2d) 
515; Winslow. v. Gentry, (Tex.Civ. 
App.) 154 S.W. 260. 


[a] Automobile driver’s failure to 
use care.—(1) Action for injuries to 
an automobile occupant based on the 
driver’s failure to use proper care 
could not be maintained in the county 
of the injury on the theory of ‘‘tres- 
pass.” McCrary v. Coates, (Tex.Civ. 
App.) 88 S.W.(2d) 3938. (2) Where a 
person is run over and killed by an 
automobile, negligently driven by the 
owner’s agent acting within the scope 
of his authority, the act is trespass. 
Campbell v. Wylie, (Tex.Civ.App.) 212 
S.W. 980. 

[b] Injury by flying piece of iron. 
—Where plaintiff, while watching de- 
fendants and their employees, en- 
gaged in lawfully moving a house, 
was struck in the eye by a piece of 
iron which was knocked off from an 
iron pin which was being driven by 
defendants or their employees, de- 
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A mere failure to perform a duty is insuffi- 
cient,*1 and so whether negligence constitutes tres- 
pass depends on whether the negligence alleged is 
an affirmative act or the mere omission to perform a 
The act complained of must in fact consti- 
tute a tort,4? must not be merely incidental,** and 
must be committed against the party suing.*® 
cific intent to injure, however, is not necessary,*® nor 


Spe- 


fendants were not guilty of a tres- 
pass, within the meaning of the venue 
statute. Stewart v. Nichols & Haral- 
son, 82 S.W. 339, 386 Tex.Civ.App. 354. 


[ce] Particular facts held not with- 
in statute.—(1) Collision between 
plaintiff’s automobile and defendant 
motor bus. Sproles v. Rosen, (Tex. 
Civ.App.) 26 S.W.(2d) 924; Sproles 
v. Schepps, (Tex.Civ.App.) 26 S.W. 
(2d) 922. (2) Delivery of automobile 
with defective brakes to codefendants 
without disclosing condition of 
brakes. Justin McCarty, Inc., v. Ash, 
(Tex.Civ.App.) 18 S.W.(2d) 765. (3) 
Leaving unlighted truck on highway 
at night. Brown v. Calhoun, (Tex. 
Civ.App.) 22 S.W.(2d) 757. (4) Inju- 
ry from being thrown against pon- 
toons formed across river. Jacobson 
v. Berwick, (Tex.Civ.App.) 289 S.W. 
1035. (5) Failure of employee of 
brick manufacturer to obey alarm, 
and hold brick after being instructed 
to. Latta v. Bier, (Tex.Civ-App.) 281 
S.W. 240. (6) Refusal of defendant 
to sell plaintiff radios. Radio Equip- 
ment Co. v. Anderson Music Co., (Tex. 
Civ.App.) 44 S.W.(2d) 761. 


42. Brown v. Calhoun, 
App.) 22 S.W. (2d) 757. 


43. Gossin’s Heirs v. Williams & 
Morgan’s Louisiana & Texas R. & S. 
S. Co., 36 La.Ann. 186; Amberson v. 
Anderson, (Tex.Civ.App.) 43 S.W.(2d) 
120; McCauley v. McElroy, (Tex.Civ. 
App.) 199 S.W. 317; Thomas Goggan 
& Bros. v. Morrison, (Tex.Civ.App.) 
163 S.W. 119; Baldwin v. Richardson, 
87 S.W. 353, 39 Tex.Civ.App. 348; Lon- 
don v. Miller, 47 S.W. 734, 19 Tex.Civ. 
App. 446. 


[a] Exercising right.—An action 
by a mortgagee of cattle against their 
purchaser on execution against the 
mortgagor, brought by sequestration, 
before maturity of the note secured 
by mortgage, for foreclosure of the 
mortgage, does not become an action 
of trespass, so as to be maintainable 
in a county other than that in which 
such purchaser resides, where the se- 
questration is dismissed, ‘and the com- 
plaint is amended to allege that such 
purchaser replevied the cattle, and 
gave bond not to remove them out of 
the county, and to hold them to abide 
the decision of the court; that he 
loaded them on a train to be shipped 
out of the county; that while en route 
they were killed in a train wreck; 
and that thereby such purchaser and 
the parties on his bond became liable 
to plaintiff. London v. Miller, 47 S. 
W. 734, 19 Tex.Civ.App. 446. 


[b] Carrier’s failure to deliver 
shipment in good coOndition.—An ac- 
tion against a common carrier to re- 
cover for failure to deliver the goods 
in good condition is ex contractu, and 
consequently not within the exception 
as to trespass, etce., to the rule re- 
quiring it to be brought at the place 
of domicile. Gossin’s Heirs vy. Wil- 
liams & Morgan's Louisiana & Texas 
R. & S. S. Co., 36 La.Ann. 186. 


44, Smith v. Rogers (C#Res@O iy. 
App.) 34 S.W.(2d) 312. ' 


(Tex.Civ. 


45. Thompson v. Wynne, (Tex.Ciy. 
App.) 9 S.W.(2d) 745. 
46. Universal Mills v. Kennedy, 


(Tex.Civ.App.) 27 S.W.(2d) 318. 
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is force an essential element.47 The act may be in- 
herently right if properly performed, and yet, if 
performed in a culpably negligent manner, resulting 
in injury, it may be a trespass as to the person in- 
An act may become trespass ab initio and 


jured.#§ 
thus sustain venue.*? 


Where the trespass is continuous and takes place 
in two counties, action may be brought in either,°° 
if there is an affirmative act in each county.*! 


Particular actions. 


47. First Nat. Bank vv. Childs, 


(Tex.Civ.App.) 231 S.W. 807. 

48. Brooks v. Hornbeck, (Tex.Civ. 
App.) 274 S.W. 162. 

49. American Mortg. Corporation 
v. Wyman, (Tex.Civ.App.) 41 S.W. 
(2d) 270. 

[a] TIllustration.—Mortgagee’s pri- 
vate sale of a mortgaged automobile, 
Seized in another county under a writ 
of sequestration in a foreclosure 
suit before time for execution sale, 
constituted the original taking tres- 
pass ab initio, sustaining venue of 
the mortgagor’s conversion suit in 
such county. American Mortg. Cor- 
poration v. Wyman, (Tex.Civ.App.) 41 
S.W.(2d) 270. 

50. Wiese v. Becker, (Tex.Civ. 
App.) 294 S.W. 991; Boyd v. Genitem- 
po, (Tex.Civ.App.) 260 S.W. 934; Pope 
v. Ray, (Tex.Civ.App.) 244 S.W. 1032. 


[a] Driving off live stock.—De- 
fendant’s acts in driving plaintiff’s 
stock. out of a common inclosure, 
moving them into another county, 
confining them in pens, and procuring 
a distress warrant, were continuous, 
and, if maliciously done to injure 
plaintiff, constituted a trespass, and, 
where the acts had their inception in 
plaintiff's county, plaintiff's suit was 
properly brought there. Pope v. Ray, 
(Tex.Civ.App.) 244 S.W. 1032. 


[b] Seizure of seines.—Where a 
trespass of deputy fish commission- 
ers’ in wrongfully seizing plaintiff’s 
seines had its inception in Nueces 
County and its conclusion in San Pa- 
tricio County, venue in an action for 
damages lay in either county against 
those guilty of the trespass, and as 
to the offending defendants the ac- 
tion was properly brought in Nueces 


County. Boyd v. Genitempo, (Tex. 
Civ.App.) 260 S.W. 934. 
51. Wiese v. Becker, (Tex.Civ. 


App.) 294 S.W. 991. 

[a] Negligence or unskillful set- 
ting of broken arm was not trespass 
in another county, where injury 
therefrom resulted authorizing suit 
therein. Wiese v. Becker, (Tex.Civ. 
App.) 294 S.W. 991. 

Several trespasses see infra § 134. 


52. See cases supra notes 34-51. 


58. English v. Miller, (Tex.Civ. 
App.) 33 S.W.(2d) 477. 

54. Crespi v. Wigley, (Tex.Civ. 
ADDO) elon Swi C2G))) et l6s But see 


Thompson v. Wynne, (Tex.Civ.App.) 
9 S.W.(2da) 745 (holding that defend- 
ants, sued for alienating plaintiff's 
husband’s affections, could have cause 
removed to the county of their resi- 
dence, where they did not commit 
trespass in the county of the suit). 


[a] Alienation, of wife’s affections 


constitutes “trespass.” Crespi_ v. 
Wigley, (Tex.Civ.App.) 18 S.W.(2d) 
716. 

55. Hill v. Kimball, 13 S.W. 59, 76 
Nex 2) Un ety.) ROMO Zee UDI Can a vi, 
Donnell, (Tex.Civ.App.) 12 S.W.(2d) 
811. 


Among other actions to which 
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such a statute has been held applicable®? are actions 
for airplane flying at low altitude,®* alienation of 
affections,°* causing fright resulting in injury,°® 
communicating disease to cattle,°® cutting fences,>* 
driving stock out of common inclosure,®® illegal con- 


struction of fences,®® interference with workmen,°° 


intimidation.°®® 


[a] Ilustrations.—(1) Injury caus- 
ed by fright, produced by the negli- 
gent acts of defendant. Hill v. Kim- 
ball, 13S Wi. 59s 16 hex. 2) Osu ela. Rea 
618. (2) Causing fright resulting in 
miscarriage. Dunean v. Donnell, 
(Tex.Civ.App.) 12 S.W.(2d) 811. 

56. Baldwin v. Richardson, 87 S.W. 
353, 39 Tex.Civ.App. 348. 

[a] Mllustration.—A petition in an 
action for injury to cattle which al- 
leged that plaintiff made an agree- 
ment with defendant for pasturing 
the cattle on land in the control of 
defendant; that defendant represent- 
ed that the pasture was free from 
disease of any kind; that plaintiff, 
relying on the representations, placed 
his cattle in the pasture; that there- 
after defendant, having in his posses- 
sion cattle affected with contagion 
and infectious diseases, knowingly 
caused the diseased animals to be 
placed in the pasture in contaet with 
plaintiff's cattle, without the consent 
or knowledge of plaintiff, thereby 
communicating disease to plaintiff's 
cattle, whereby they were injured and 
died, charged a trespass. Baldwin v. 
Richardson, 87 S.W. 353, 39 Tex.Civ. 
App. 348. 

57. Saigh vy. Laechelin, 
App.) 17 S.W.(2d) 838. 
58. Pope v. Ray, 

244 S.W. 10382. 

59. Cook v. Horstman, 

Civ.Cas. § 770. 


60. Johnson v. Wonderful Workers 
of the World, (Tex.Civ.App.) 23 S.W. 
(2d) 817. 

61. Wettermark v. Campbell, 56 S. 
Weisel, 93 ‘Lex. 57; 


[a] Fraudulent execution.—De- 
fendant, who, through his attorneys, 
fraudulently procured an execution, 
and caused it to be levied on plain- 
tiff’s interest in a partnership busi- 
ness, when no judgment existed 
against plaintiff, could be sued in the 
county where the levy was made, for 
damages resulting therefrom, al- 
though he resided in another. Wet- 
termark v. Campbell, 56 S.W. 331, 93 
Tex. 517. 

62. Knox v. Cunningham, (Tex. 
Civ.App.) 226 S.W. 461. But see 
Smith v. Rogers, (Tex.Civ.App.) 34 
S.W.(2d) 312 (holding that arrest by 
officer under valid warrant was not 
“trespass” entitling person arrested 
to maintain action for malicious pros- 
ecution in county of arrest). 


[a] Petition, alleging that defend- 
ant willfully and maliciously institut- 
ed criminal proceedings against 
plaintiff on the charge of forgery and 
that on such charge plaintiff was im- 
prisoned in the county jail, did not 
state a cause of action for libel and 
slander, but for malicious prosecution 
and false imprisonment. Knox ov. 
Canning hem, (Tex.Civ.App.) 226 S.W. 
461. 


(Tex.Civ. 
(Tex.Civ.App.) 


2 (TexcA; 


[b] Place of arrest.—(1) In a case 
of malicious prosecution the offense 
is not the arrest hut the making of 


levy of fraudulent execution,®! malicious prosecution 
and false imprisonment,°? manufacture and sale of 
unsuitable or dangerous articles,°? negligent opera- 
tion of motor vehicles,** setting fire,°° threats and 


Such statutes have also been held 


the affidavit and causing the warrant 
to issue, and the county in which this 
is done determines the venue. Hub- 
bard v. Lord, 59 Tex. 384; Leach v. 
Stone, (Tex.Civ.App.) 264 S.W. 620. 
(2) And an action cannot be maintain- 
ed in the county in which plaintiff is 
subsequently arrested unless such ar- 
rest is in itself a trespass for which 
a civil action in damages would lie. 
Hubbard v.' Lord, supra. 


63. Universal Mills v. Kennedy, 
(Tex.Civ.App.) 27 S.W.(2d) 318; Win- 
ter vy. Terrill, 95 S.W. 761, 42 Tex.Civ. 
App. 598. 

[a] MIllustrations.—(1) Manufac- 
turer negligently permitting pieces of 
metal in sacks containing stock food 
was trespasser. Universal Mills v. 
Kennedy, (Tex.Civ.App.) 27 S.W.(2d) 
318. (2) The petition in an action for 
injuries in consequence of the use of 
drugs alleged that the drugs which 
plaintiff used, through the fraud of 
the agent of defendant, had perma- 
nently impaired plaintiff’s hearing, 
and caused her severe pain, and 
that the drugs were sent by defend- 
ant from his residence in another 
county to plaintiff’s residence in the 
county where the suit was instituted, 
and there used by plaintiff. It was 
held that the court had jurisdiction 
of the action. Winter v. Terrill, 95 
S.W. 761, 42 Tex.Civ.App. 598. 


64. Adkins v. BEssler, (Tex.Civ. 
App.) 88 S.W.(2d) 411; Scott. v. Car- 
los, (Tex.Civ.App.) 13 S.W.(2d) 957; 
Frnka v. Beaumert, (Tex.Civ.App.) 
290 S.W. 808; Hidermann vy. Hansen, 
(Tex.Civ.App.) 285 S.W. 847; De Mars 
v. Montez, (Tex.Civ.App.) 277 S.W. 
402; Campbell v. Wylie, (Tex.Civ. 
App.) 212 S.W.’ 980. 


_ [a] Mllustrations.—(1) One driv- 
ing automobile at unlawful speed, 
with left wheels beyond center of 
road, could be sued for injuries in 
county of collision. Scott v. Carlos, 
(Tex.Civ.App.) 13 S.W.(2d) 957. (2) 
Negligent operation of truck with un- 
lighted overhanging tank at night so 
that tank collided with plaintiff's au- 
tomobile. Adkins v. Hssler, (Tex.Civ. 
App.) 88 S.W.(2d) 411. (3) Automo- 
bile driver’s attempt to cross street 
ahead of motor cycle having right of 
way. Frnka v. Beaumert, (Tex.Civ. 
App.) 290 S.W. 808. 

65.° Houston & T. C. R. Co. v. Mc- 
Donough, 1 Tex.A.Civ.Cas. § 651. 


[a] Thus an action against a rail- 
road company for damages occasion- 
ed by fire is properly brought in the 
county where the trespass, if any, was 
committed. Houston & T. C. R. Co. 
oe McDonough, 1 Tex.A.Civ.Cas. § 

66. Jones v. Boyd, (Tex.Civ.App.) 
286 S.W. 1006; First Nat. Bank v. 
Childs, (Tex.Civ.App.) 231 ..S.W. 807. 


fa] Illustrations.—(1) Where res- 
ident of N county by threats, intimi- 
dation, and false claim of ownership, 
took dogs in E county, action for tak- 
ing was properly brought in E coun- 
ty. Jones .v.. Boyd, (Tex.Civ.App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


es 


[§ 60 


4g 


is. 7 fe 
ks, 


-§§ 60-61] 


applicable to actions for throwing objects,®* permit- 
ting objects to fall,°* wrongful attachment,°® or 
wrongful seizure.7° An action for wrongful garnish- 
ment, however, has been held not within the stat- 
ute,71 as has an action for dispossession by court or- 
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der not alleged to have been wrongful.’? 


286 S.W. 1006. (2) A petition for re- 
covery for offense or ‘‘trespass” con- 
sisting of threats of criminal prose- 
cution and abuse, or other overt acts, 
constitutes an- action in _ trespass 


within the exception to the venue| 


statute, where it alleged no mere neg- 
ligence but wanton and deliberate 
acts resulting in the impairment of 
plaintiff's health, and in physical in- 
juries, force not being a necessary 
element in a-‘trespass casSe. First 
Nat. Bank v. Childs, (Tex.Civ.App.) 
231 S.W. 807. 


67. Latta v. Bier, (Tex.Civ.App.) 
281 S.W. 240. 

[a] Thus, where one employee 
was injured by another employee 


throwing a brick to him, plea of priv- 
ilege, in an action against employer 
for injuries, was held improperly sus- 
tained. Latta v. Bier, (Tex.Civ.App.) 
281 S.W. 240. 

68. Texas Hardwood Co. v. Moore, 
(Tex.Civ.App.) 235 S.W. 630. : 

fa] Tllustration.—Action for inju- 
ries from log rolling off an overload- 
ed log deck onto plaintiff when he 
was directed to push the log car was 
held to raise issue of wrongful act 
willfully or negligently committed. 
Texas Hardwood Co. v. Moore, (Tex. 
Civ.App.) 235 S.W. 630. 


69. Cahn y. Bonnett, 62 Tex. 674. 


70. Boyd v. Genitempo, (Tex.Civ. 
App.) 260 S.W. 934. 


71. Thomas Goggan & Bros. v. 
aR OPO: (Tex.Civ.App.) 163 S.W. 
72. yon v. Gray, (Tex.Civ.App.) 


265 S.W. 1094. 


73. Carhart Motor Co. v. Henry, 
(Tex.Civ.App.) 53 S.W.(2d) 677; R-F 
Finance Corporation v. Jones, (Tex. 
Civ.App.) 50 S.W.(2d) 475; Thorp 
Springs Christian College v. Dabney, 
(Tex.Civ.App.) 37 S.W.(2d) 193; Kir- 
by v. Fitzgerald, (Tex.Civ.App.) 35 
S.W.(2d) 763; Clement v. Victoria 
Bank & Trust Co., (Tex.Civ.App.) 30 
S.W.(2d) 434; Hall v. Saunders, (Tex. 
Civ.App.) 15 S.W.(2d) 717 [foll Hall 
v. City of Bonham, (Tex.Civ.App.) 15 
S.W.(2d) 719]; Bowers v. Bryant- 
Link Co., (Tex.Civ.App.) 6 S.W.(2d) 
788 [aff (Commn.App.) 15 S.W.(2d) 
598]; Palmer vy. Pinkston, (Tex.Civ. 
App.) 282 S.W. 668; Geary v. Word, 
(Tex.Civ.App.) 259 S.W. 309; Little- 
field State Bank v. Moore, (Tex.Civ. 
App.) 257 S.W. 1007; Bank of Carbon 
Vv.» Coxe Mercantile: Co.,.-¢Tex.Civ. 
App.) 241 S.W. 602; Rotan v. Maed- 
sen 59 S.W. 585, 24 Tex.Civ.App. 


[a] Unauthorized sales.—(1) 
Chaittel mortgagee’s unauthorized 
sale of mortgagor’s automobile held 
conversion constituting trespass: R- 
F Finance Corporation v. Jones, (Tex. 
Civ.App.) 50 S.W.(2d) 475. (2) Where 
posting of notices of sale of mort- 
gaged live stock after payment of 
mortgage would have been a _ tres- 
pass, and a sale of them would have 
been a conversion, and if advertising 
of it would have injured plaintiff’s 
credit there would have been a tres- 
pass, his action against defendants 
tor injury to his credit and standing, 
for conspiracy to commit trespass in 
his ownership, was properly brought 
in the county where the alleged tres- 
pass was committed. Geary v. Word, 
(Tex.Civ.App.) 259 S.W. 309. 


[b] Conversion of diamonds pledg- 
[67 C. J.—4] 


ed.—Where plaintiffs, pledgors, lived 
in S county, and defendant, pledgee, 
in H county, where the pledge was 
made and the property held, and 
plaintiffs repaid the borrowed money, 
defendant agreeing to deliver’ the 
pledged diamonds in F county, where 
he delivered other inferior diamonds, 
defendant was guilty of conversion 
Mm H county, and, where plaintiffs 
kept the diamonds delivered and 
brought action for damages, the ven- 
ue was in H county, and not in F 
county. Brooks v. Hamilton, (Tex. 
Civ.App.) 218 S.W. 38. 


[c] Conversion of securities.—As- 
signee of a bank is entitled to sue in 
Titus County a copartnership resident 
elsewhere whose agent had converted 
securities pledged by the partnership 
with the bank. Carver Bros. v. Mer- 
rett, (Tex.Civ.App.) 184 S.W. 741. 


[d] Obtaining possession of stock 
certificates.—An individual, wrong- 
fully obtaining possession of a cor- 
poration’s stock certificates and 
pledging them as security, was guilty 
of conversion and “trespass.” Kirby 
v. Fitzgerald, (Tex.Civ.App.) 35 S.W. 
(2d) 763. 


. [e] Conversion by bankrupt’s cred- 
itor.—An action by a _ bankruptcy 
trustee to recover as a preference 
personal property or its value, alleg- 
ing that the creditor converted it, was 
not an action for the property, requir- 
ed to be. brought in the county of de- 
fendant’s residence, being rather to 
compel delivery of the property or for 
its value, and merely giving defend- 
ant an option to deliver the property; 
and was really a suit for conversion 
of the property, belonging to the cred- 
itors of the bankrupt, and hence was 
properly brought in the county where 
the property was taken and convert- 
ed. Rose Mfg. Co. v. Coppard, (Tex. 
Civ.App.) 255 S.W. 993. 


[f] Conspiracy to defranud.—One 
who participates in a conspiracy to 
cheat and defraud another, and in the 
conversion of his property, commits 
a trespass. Rotan v. Maedgen, 59 S. 
W. 585, 24 Tex.Civ.App. 558. 


[g] Repossession of personalty 
sold.—The court could assume that a 
repossessed automobile had some val- 
ue, so as to constitute wrongful re- 
possession thereof trespass within 
the statute making a suit based on 
such trespass triable in the county 
where the act occurred. Carhart Mo- 
tor Co. v. Henry, (Tex.Civ.App.) 538 
S.W.(2d) 677. 


[hj] Levying attachment.—Where 
defendant bank had converted person- 
al property, belonging to plaintiffs, 
by levying an attachment on it while 
in the hands of another defendant, 
and the bank knew that such other 
defendant had acquired the property 
fraudulently from plaintiffs, defend- 
ants might be sued in the county 
where such other defendant perpe- 
trated the fraud, the bank being con- 
nected with the whole transaction. 
Littlefield State Bank v. Moore, (Tex. 
Civ.App.) 257 S.W. 1007. 


[i] Seizure of furniture.—Acts of 
defendants in causing seizure of col- 
lege furniture and removal to an- 
other county amounted to intentional 
and willful wrong within exceptions 
in the venue statute. Thorp Springs 
Christian College v. Dabney, (Tex. 
Civ.App.) 37 S.W.(2d) 198: 


{j] Appropriation of stock of mer- 


[§ 61] (2) Conversion as Trespass. 
includes actions for conversion’® where unlawful,** 
and consequently an act of conversion may be made 
the subject of suit in the county wherein the conver- 
sion of the property,7® or some of it,” was commit- 
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The statute 


chandise and fixtures, purchased 
without complying with the Bulk 
Sales Law, to the beneficial use and 
enjoyment of the purchasers, who, 
under Vernon Civ. St. Annot. art 4001, 
are accountable therefor to the sell- 
er’s creditors, constitutes a conver- 
sion which is a trespass. Bank of 
Carbon v. Coxe Mercantile Co., (Tex. 
Civ. App.) 241 S.W. 602. 


{k] Person accepting stock as se- 
curity for note, knowing of the pledg- 
or’s wrongful conversion thereof, be- 
come a party to conversion, suable 
in the county where the trespass oc- 
curred. Kirby v. Fitzgerald, (Tex. 
Civ.App.) 35 S.W.(2d) 763. 

74. Leach v. Stone, (Tex.Civ.App.)} 
264 S.W. 620. 

[a] Recapture of goods by officer. 
—One taking attached goods belong- 
ing to him from lawful possession 
of deputy sheriff is not entitled to 
sue officer and execution plaintiff eise- 
where than in the county of their 
residence, for conversion by recap- 
ture of goods in another county, al- 
though the property was exempt from 
forced sale, his taking and continued 
possession being unlawful, and re- 
capture by officer no crime or trespass 
within exception to the venue statute. 
Leach v. Stone, (Tex.Civ.App.) 264 S. 
W. 620. 

75. Bowers v. Bryant-Link Co., 
(Tex.Commn.App.) 15 S.W.(2d) 598 
[aff (Civ.App.) 6 S.W.(2d) 788]; Car- 
hart Motor Co. v. Henry, (Tex.Civ. 
App.) 53 S.W.(2d) 677; American 
Mortg. Corporation v. Smith, (Tex. 
Civ.App.) 35 S.W.(2d) 1092; Kirby v. 
Fitzgerald, (Tex.Civ.App.) 35 S.W. 
(2d) 763; Clement v. Victoria Bank 
& Trust Co., (Tex.Civ.App.) 30 S.W. 
(2d) 434; Hall v. Saunders, (Tex.Civ. 
App.) 15 S.W.(2d) 717 [foll Hall v. 
City of Bonham, (Tex.Civ.App.) 15 S. 


W..(2d) 719]; Le Sage v. Maxie, (Tex. 
Civ.App.) 286 .S.W. '612; Palmer :v. 
Pinkston, (Tex.Civ.App.) 282 S.W. 


668; Geary v. Word, (Tex.Civ.App.) 
259 S.W. 309; Rose Mfg. Co. v. Cop- 
pang). (Pex -Civ, App.) a 2500 S Wien oor 
Bank of Carbon v. Coxe Mercantile 
Conw CRexCiv App yy 14 SaWeee OO ze 
Meador v. Rudolph, (Tex.Civ.App.) 
218 S.W. 520; Brooks v. Hamilton, 
(Tex.Civ.App.) 218 S.W. 38; Garden 
Valley Mercantile Co. v. Falkner, 
(Tex.Civ.App.) 189 S.W. 300; Carver 


Bros. v. Merrett, (Tex.Civ.App.) 184 
S.w. 741. 
[a] Sequestration.—Where regu- 


larity of writ of sequestration and 
conduct of officer making levy was 
unquestioned, conversion, if any, oc- 
curred when and where the affidavit 
on which the writ was issued was 


made. Le Sage v. Maxie, (Tex.Civ. 
App.) 286 S.W. 612. 
[b] Wrongful appropriation of 


funds.—Where purchaser’s agreement 
to pay vendor’s broker his commis- 
sion was extinguished by a new 
agreement whereby commission was 
deposited in bank to the broker’s cred- 
it, to be paid on a certain contingency, 
if thereafter the bank wrongfully 
turned over the deposit to the pur- 
chaser, the broker’s cause of /action 
against the purchaser, if any, was for 
wrongful appropriation of such fund 
by the purchaser, and the venue of 
such action would be the county of 
purchaser’s residence, instead of 
county in which land sold was situat- 
ed. Meador vy. Rudolph, (Tex.Civ. 
App.) 218 S.W. 520. 

76. Garden Valley Mercantila Co. 
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ted, although defendant is domiciled 
Plaintiff, of course, must have the right to sue.*® 


[§ 62] f. Statutes Specifically Applicable to Cases: 
Where, 
specifically provides that in all cases of fraud suit 
may be instituted in the county in which the fraud 
was committed or where defendant has his domi- 
cile,7® an action for fraud may properly be brought 
where the act constituting the fraud took place,*°® 
although defendant resides in another county.*? 
statute of this class, however, does not extend to 

suits not based on the original fraud, but merely bas- ! 


of Fraud—(1) In General. 


He Falkner, (Tex.Civ.App.) 189 S.W. 
0. 

[a] Suit against tenant, convert- 
ing rent cotton, and lessor’s vendor, 
at whose instance he acted, was prop- 
erly brought in the county wherein 
a portion thereof was _ converted. 
Bowers v. Bryant-Link Co., (Tex. 
Commn.App.) 15 :+S.W.(2d) 598 Laff 
(Civ.App.) 6 S.W.(2d) 788]. 


77. American Mortg. Corporation 
erie kon (Tex.Civ.App.) 35 S.W.(2d) 


78. Marston v. Hill, (Tex.Civ.App.) 
32 S.W.(2d) 520. 


79. See Vernon’s Sayles Civ. St. 
Annot. art 1995 subd 7; Tex. Rev. St. 
(1925) art 1995 subd 7. 


8C. Boothe v. Feist, (Tex.) 19 S. 
W. 398; Boothe v._Fiest, 15 S.W. 799, 
80 Tex. 141; Evans v.- Mills, 16 Tex. 
196; Avery Co. of Texas v. Harrison 
Co., (Tex.Commn.App.) 267 S.W. 254 
{rev (Civ.App.) 254 S.W. 1015]; Dil- 
lard v. First Nat. Bank, (Tex.Civ. 
App.) 42 S.W.(2d) 648; Winfield v. 
Conyers, (Tex.Civ.App.) 38 S.W.(2a) 
894; Lasater v. Vandiver, (Tex.Civ. 
App.) 29 S.W.(2d) ‘428 [foll Vandiver 
v. Lasater, (Tex.Civ.App.) 29 S.W. 
(2d) 429]; Leslie v. Griffin, (Tex.Civ. 
App.) 23 S.W.(2d) 534; Guerra v. 
Lemburg, (Tex.Ciy.App.) 22 S.W.(2d) 
336; Stephens County v. H. C. Burt 
& Co., (Tex.Civ.App.) 19 S.W.(2d) 951; 
Capley v. Hudson, (Tex.Civ.App.) 286 
S.W. 531; McCaskill v. Clay, (Tex.Civ. 
App.) 284 S.W. 643; Watson v. Jack- 
son, (Tex.Civ.App.) 264 S.W. 603 [cert 
den 45 S.Ct. 635, 268 U.S. 699, 69 L.Ed. 
1164, and error dism 45 S.Ct. 637, 268 
WES 68h, 69 vLrod. 1154]; Kirbyr Vv. 
Barker, (Tex.Civ.App.) 259 S.W. 207; 
Horner v. Caldwell, (Tex.Civ.App.) 
256 S.W. 1023; Brown v. Gray & 
Wilmerding, (Tex.Civ.App.) 256 S.W. 
977; Avery Co. of Texas v. Barker, 
(Tex.Civ.App.) 243 S.W. 695; Master- 
son v. Baughn, (Tex.Civ.App.) 242 S. 
W. 1080; Haddaway v. Burford, (Tex. 
Giy- App.) 3239). -SiW.',625;.,. Hayter, ov: 
Hudgens, (Tex.Civ.App.) 236 S.W. 232; 
Green vy. Partin, (Tex.Civ.App.) 235 S. 
W. 646; O’Neil v. Garrison, (Tex.Civ. 
App.) 229 S.W. 642; Reeves v. Shook, 
(Tex.Civ.App.) 225 S.W. 429; Harris 
v. San Antonio & A. P. R..Co., (Tex. 
Civ.App.) 221 S.W. 1118; Richardson 
v. Beckham Nat. Bank, (Tex.Civ. App.) 
202 S.W. 142; Calloway v. Booe & 
Collier, (Tex.Civ.App.) 195 S.W. 1174; 


Graves v..McCollum & Lewis, (Tex. 
Civ. App.) ol98, S.W. 2175 Foxuv. Fox, 
(Tex.Civ.App.) 179 S.W. 883; Conti- 


nental Trust Co. v. Cowart, (Tex.Civ. 
App.) 173 S.W. 588; Thomason v. 
Rogers,. (Tex.Civ.App.) 155 S.W. 1040; 
Kleine Bros. v. Gidcomb, (Tex.Civ. 
App.) 152 S.W. 462; American Ware- 
house Co. v. Ray, (Tex. Civ.App.) 150 
S.W. 763; Day v. Steverson, (Tex.Civ. 
App.) 145 S.W. 1062; Martin v. A. B. 
Frank Co,, (Tex.Civ.App.) 125 S.W. 
958; Galveston Shoe & Hat Co. v. 
Rowe, 109 S.W. 1101, 49 Tex.Civ.App. 


629; 
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elsewhere. 


the statute | must be the gist 


dent ‘thereor 86 

facts’? and it is 
did not intend 
must have been 


A Pleading and 


336; Moore v. Byars, (Tex.Civ.App.) 
47 S.W. 752. 

81. Day v. Steverson, (Tex.Civ. 
App.) 145 S.W. 1062; Galveston Shoe 
& Hat Co. v. Rowe, 109 S.W. 1101, 
49 Tex.Civ.App. 336; Moore v. Byars, 
(Tex.Civ.App.) 47 S.W. 752. 

82. Reeves v. Shook, 
App.) 225 S.W. 429. 


[a] Constructive trusts. — Not- 
withstanding Rev. St. art 1830 subd 
7 (Vernon Civ. ‘St: Annot. art 1995 
subd 7) authorizes suits in cases of 
fraud to be brought in the county 
where the fraud was committed, the 
provision does not extend to an ac- 
tion to impose a constructive trust 
on mineral rights which the parties 
guilty of fraud acquired in exchange 
of the lands thus acquired, and then 
transferred to the wife of one of them, 
but such suit, not being based on the 
original fraud, must be venued in the 


(Tex.Civ. 


county of the wife’s. residence. 
Reeves v. Shook, (Tex.Civ.App.) 225 
S.W. 429. i 


83. San Marcos Baptist Academy 
v. Brittain, (Tex.Civ.App.) 292 S.W. 
San Marcos Baptist Academy v. 
Burgess, (Tex.Civ.App.) 292 S.W. 626. 


84. Texas Pub. House v. Wolf, 
(Tex.Civ.App.) 48 S.W.(2d) . 615; 
Thompson y. Pickett & Golightly, 
(Tex.Civ.App.) 288 S.W. 256; Slaugh- 
ter v. Oakes, (Tex.Civ.App.) 203 S.W, 
405; Sheffield v. Rousey, (Tex.Civ. 
App.) 153 S.W. 653; Camerson: v. 
Webb, 3 Tex.A.Civ.Cas. § 417. 


[a] MTllustration.—Drawing checks 
against excessive Sum mistakenly 
credited to depositor is not false rep- 
resentation authorizing bank’s action 
in county of its location. Dillard v. 
First Nat. Bank, (Tex.Civ.App.) 42 8 
W.(2d) 648. 


[b] Conspiracy to evade payment 
of just debt was not fraud entitling 
plaintiff to bring suit in the county 
where the alleged conspiracy took 


place. Thompson v. Pickett & Go- 
lightly, (Tex.Civ.App.) 288 S,W. 256. 
[c] Advertiser’s allegations for 


circulars sold customer and credit al- 
legedly fraudulently obtained stated a 
cause of action on contract. Texas 
Pub. House v. Wolf, (Tex.Civ.App.) 43 
S.W.(2d) 615. 


85. Austin v. Grissom-Robertson 
Saree, (Tex.Civ.App.) 382 S.W.(2d) 
86. Bateman vy. McGee, (Tex.Civ. 


App.) 50 S.W.(2d) 374; Slaughter v. 
Oakes, (Tex.Civ.App.) 203 S.W. 405; 
Sheffield v. Rousey, (Tex.Civ.App.) 
153 S.W. 653. 


[a] Custody of child.—-(1) ‘Habeas 
corpus to recover possession of the 
petitioners’ grandchild, of which the 
petitioners allege they were wrongful- 
ly deprived by fraudulent representa- 
tions to the grandchild inducing. her 
to leave the state, is not a suit in 
which the fraud alleged is the gist 


ed on results flowing therefrom.’? It also follows the 
general rules of construction in that it must have 
hen in force when the suit was instituted.** 


least, of the cause of action,*® and not a mere inci- 
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Fraud 
of the action;** it must be part, at 


The suit must be predicated on open 
not sufficient merely that defendant 
to perform;’* the representations 


intentionally false when made.*® 


proof. To bring a case within the 


statute fraud committed in the county in which the 
venue is laid must be alleged,®® but mere allegations 


of the action. Slaughter v. Oakes, 
(Tex.Civ.App.) 203 S.W. 405. (2) 
Where plaintiff is, through false rep- 
resentations and deceit, persuaded to 
take his child into another county, 
and his possession and right to con- 
trol it were not interfered with until 
he got in such county, the venue of a 
suit to recover the child was not prop- 
erly laid in the county where the 
fraud was practiced, and a plea of 
privilege by the defendants to be sued 
in the county where they resided 
should have been sustained, the fraud 
not being the gist of the action. Shef- 
field v. Rousey, (Tex.Civ.App.) 153 S. 
W. 653. 

{b] Breach of contract.—The stat- 
ute does not authorize a suit in the 
county other than that of defendant’s 
residence for breach of a contract on 
the alleged ground that it was made 
without intention to perform it, and 
henée was fraudulently made. Lat- 
shaw v. McLean, (Tex.Civ.App.) 238 
S.w. 1003. 

87. Millard v. Miksch, 
App.) 27 S.W.(2d) 290. 

88. Millard v. Miksch, supra; Beale 
v. Cherryhomes, (Tex.Civ.App.) 21 
S.W.(2d) 65; Latshaw v. McLean, 
(Tex.Civ.App.) 238 S.W. 1008. 


[a] Action for commissions.— 
Pleadings alleging that defendants 
agreed to pay a certain commission 
for securing purchasers without in- 
tention of performing presented, for 
venue purposes, a cause of action on 
contract. Beale v. Cherryhomes, 
(Tex.Civ.App.) 21 S.W.(2d) 65. 


89. Alvis v. Holbert, (Tex.Civ. 
App.) 238 S.W. 730. 


[a] Tllustration.—In a suit to re- 
cover money paid for goods which 
were spoiled in shipment, where there 
was no fraud on the part of defendant, 
suit may not be brought in a county 
other than that of defendant’s domt#- 
cile. Alvis v. Holbert, (Tex.Civ.App.) 
238 S.W. 730. 


90. Baines v. Mensing, 12 S. w. 984, 
75 Tex. 200; Duncan v. Van-Tex Roy- 
alty Co., (Tex. Civ.App.) 51 S.W.(2d) 
1079; Bell v. Twaddell, (Tex.Civ.App.) 
45 S.W. (2d) 697; Texas Pub. House v. 
Wolf, (Tex.Civ. App. ) 48 S.W.(2d) 615; 
Winfield v. Conyers, (Tex.Civ.App.) 38 
S.W.(2d) 894; Covington v. Bond, 
(Tex.Civ. App. y 25 S.W.(2d) 173; Scott 
v. Noakes, (Tex.Civ.App.) 277 S.Ww. 
735; Long v. Pope, (Tex.Civ.App.) 267 
S.W. 735; Lyon v. Gray, (Tex.Civ. 
App.) 265 S.W. 1094;. E. L. Witt & 
Sons v. Stith, (Tex. Civ.A p.) 265 S.W. 
1076; Kirby v. Barker, ( ee Civ.App.) 
259 S.W. 207; Haddaway v. Smith, 


(Tex.Civ. 


(Tex.Civ.App.) 256 S.W. 965; Hutchi- 


son v. R. Hamilton & Son, (Tex.Civ. 
App.) 223 S.W. 864; Cloyd v. Sacra, 
(Tex.Civ.App.) 175 S.W. 456; Jef 
Chaison Townsite Co. v. Beaumont 
Sawmill Co., 133 S.W. 714, 63 Tex.Civ. 
App. 186; McLaughlin v. ‘Shannon, (22 
S.W. 117, 3 Tex.Civ.App. 136. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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256 S.W. 965. 
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are insufficient;9? they must be proved,°? although 
it is enough that an issuable fact of fraud committed 
in the county is raised by the evidence.®* 
facie case of alleged fraud is enough.®4 

The jury’s findings as to fraudulent representations 
have been held conclusive of venue.®® 


Particular actions. The statute 


[a] Representations as to owner- 
ship.—Texas Pub. House v. Wolf, 
(Tex.Civ.App.) 43 S.W.(2d) 615. 


[b] Representations as to assets.— 
Kirby v. Barker, (Tex.Civ.App.) 259 


[ce] Contracts.—Baines v. Men- 
sing, 12 S.W. 984, 75 Tex. 200; Scott 
v. Noakes, (Tex.Civ.App.) 277 S.W. 
735; Lyon v. Gray, (Tex.Civ.App.) 
265 S.W. 1094. 

{d] Sale of land and interests 
therein.— Duncan vy. Van-Tex Royalty 
Co., (Tex.Civ.App.) 51 S.W.(2d) 1079; 
Haddaway vy. Smith, (Tex.Civ.App.) 


[e] Sale of live stock.—Bell v. 
Twaddell, (Tex.Civ.App.) 45 S.W.(2d) 
697; E. L. Witt & Sons v. Stith, (Tex. 
Civ.App.) 265 S.W. 1076. 


{f] Stopping payment on check.— 
Covington v. Bond, (Tex.Civ.App.) 25 
S.W.(2d) 173. 

g] Agreement to repair.—A peti- 
tion alleging that defendant, after 
wrecking plaintiff's automobile, prom- 


ised to pay for repairs necessary, but. 


after repairs were made refused to 
pay, states a cause of action on an 
oral contract, and not for fraudulent 
representations, and not maintainable 
in a county other than that of detend- 
ant’s residence over his_ protest. 
Coons vy. Seeliger, (Tex.Civ.App.) 254 
S.W. 1015. 


{h] Fraud inducing marriage.— 
Schneider v. Rabb, (Tex.Civ.App.) 100 
S.W. 163. 

91. Beale v. Cherryhomes, (Tex. 
Civ.App.) 21 S.W.(2d) 65; Smith v. 
Daniels, (Tex.Civ.App.) 288 S.W. 496. 


92. Bell v. Twaddell, (Tex.Civ. 
App.) 45 S.W.(2d) 697; Benson -v. 
Travelers’ Ins. Co., (Tex.Civ.App.) 40 
S.W.(2d) 966; C. R. Miller Mfg. Co. 
v. Provine, (Tex.Civ.App.) 17 S.W.(2d) 
128; Hood v. Askey, (Tex.Civ.App.) 
270 S.W. 1047; Long v. Pope, (Tex. 
Civ.App.) 267 S.W. 735; ,Lindley v. 
Merchants’ & Farmers’ State Bank, 
(Tex.Civ.App.) 264 S.W. 159; Accident- 
al Oil Mills v., Shoemake, (Tex.Civ. 
App.) 254 S.W. 385: Kasch y. Williams, 
(Tex.Civ.App.) 251 S.W. 816; Heid 
Bros. v. Reisto, (Tex.Civ.App.) 247 S. 
W. 249; Adams v. Wallace, (Tex.Civ. 
App.) 217 S.W. 1079; Lloyd v. Robin- 
son, (Tex.Civ.App.) 160 S.W. 128; 
Oakes & Witt v. Thompson, 125 S.W. 
320, 58 Tex.Civ.App. 364. 


93. Jenness v. Seidl, (Tex.Civ. 
App.) 35 S.W.(2d) 269; City of Idalou 
v. Anderson, (Tex.Civ.App.) 25 S.W. 
(2d) 280; McKee v. McKee, (Tex.Civ. 
App.) 12 S.W.(2d) 849; Salisbury v. 
Taylor, (Tex.Civ.App.) 5 S.W.(2d) 
874; Griffin v. Linn, (Tex.Civ.App.) 
3 S.W.(2d) 148; Edmonds v. White, 
(Tex.Ciy.App.) .226 S.W. 819;. Dia- 
mond Mill Co. v. Adams-Childers Co., 
(Tex.Civ.App.) 217 S.W. 176. But see 
Neyland v. Benson, (Tex.Civ.App.) 
292 S.W. 251 [mandamus den (Commn. 
App.) 296 S.W. 865] (holding that to 
sustain venue in the county of the 
suit, proof merely of a transaction 
which might constitute an action of 
fraud occurring within the county.is 
insufficient, a showing of injury also 
being required). 

fa] Statement of rule.—‘‘The gen- 
eral rule has been announced by many 


VENUE 


A prima 


under considera- 


‘ 


Texas courts that under the venue 
statute a plaintiff bringing a cause 
of action in good faith is entitled to 
invoke the venue that accords with 
the allegations in the petition, regard- 
less of the possibility that venue may 
fall with the suit upon plaintiff’s fail- 
ure to maintain the merits of the 
suit.” McKee v. McKee, (Tex.Civ. 
App.) 12 S.W.(2d) 849, 850. 

94 Stephens County v. H. C. Burt 
& Co., (Tex:CiviApp.) 19 S.W.(2d) 951. 


95. McCaskill v. Clay, (Tex.Civ. 
App.) 284 S.W. 643. 


96. Calloway v. Booe & Collier, 
(Tex.Civ.App.) 195 S.W. 1174. 


97. Watson v. Jackson, (Tex.Civ. 
App.) 264 S.W. 603 [cert den -45 S.Ct. 
635, 268 U.S. 699, 69 L.Ed. 1164, and 
error dism 45 S.Ct. 637, 268 U.S. 681, 
69 L.Ed. 1154]; Horner v. Caldwell, 
(Tex.Civ.App.) 256 S.W. 1023; Harris 
v. San Antonio & A. P. R. Co., (Tex. 
Civ.App.) 221 S.W. 1118; Galveston 
Shoe & Hat Co. v. Rowe, 109 S.W. 1101, 
49 Tex.Civ.App. 336. 

98. Avery Co. of Texas v. Harrison 
Co., (Tex.Commn.App.) 267 S.W. 254 
[rev (Civ.App.) 254 S.W. 1015]; Avery 
Co. of Texas v. Barker, (Tex.Civ.App.) 
243 S.W. 695. 

{a] Sale on approval.—Avery Co. 
OLR Lexas¥ -v..suiarrisony.Co.,. = (bex. 
Commn.App.) 267 S.W. 254 [rev (Civ. 
App.) .254 S.W. 1015]. 

99. American Warehouse Co. v. 
Ray, (Tex.Civ.App.) 150 S.W. 763; 
Hunt County Oil Co. v. Scott, 67 S.W. 
451, 28 Tex.Civ.App. 213. 


1. Lasater v. Vandiver, (Tex.Civ. 
App.) 29 S.W.(2d) 428 [foll Vandiver 
v. Lasater, (Tex.Civ.App.) 29 S.W. 
(2d) 429]. 

2. Kirby v. Barker, (Tex.Civ.App.) 
259 S.W. 207; Brown v. Gray & Wilm- 
erding, (Tex.Civ.App.) 256 S.W. 977; 
O’Neil v. Garrison, (Tex.Civ.App.) 229 
S.W. 642; Continental Trust Co. v. 
Cowart, (Tex.Civ.App.) 173 S.W. 588. 


{a] Place wherein letter offering 
it was received and acted on.—Brown 
v. Gray & Wilmerding, (Tex.Civ.App.) 
256 S.W. 977. 

{[b] Action against receiver of cor- 
poration.—Kirby v. Barker, (Tex.Civ. 
App.) 259 S.W. 207. 


[ec] Suit to rescind.—Continental 
Trust Co. v. Cowart, (Tex.Civ.App.) 
1738 S.Ww. 588. 


8. Stephens County v. H. C. Burt 
& Co., (Tex.Civ.App.) 19 S.W.(2d) 951. 


4. Boothe v. Feist, (Tex.) 19 S.W. 
398; Boothe vy. Fiest, 15 S.W. 799, 80 
Tex. 141; Masterson v. Baughn, (Tex. 
Civ.App.) 242 S.W. 1080; Haddaway 
v. Burford, (Tex.Civ.App.) 239 S.W. 
625; Hayter v. Hudgens, (T'ex.Civ. 
ADD.) 206) SsWe 2oes Green “y,, Partin, 
(Tex.Civy.App.) 235 S.W. 646; Reeves 
v. Shook, (Tex.Civ.App.) 225 S.W. 429; 
Thomason v. Rogers, (Tex.Civ.App.) 
155 S.W. 1040; Kleine Bros. v. Gid- 
comb, (Tex.Civ.App.) 152 S.W. 462; 
Moore v. Byars, (Tex.Civ.App.) 47 S. 
W. 752. 

[a] Bepresentations inducing pur- 
chase.—(1) An action for damages 
sustained by false representations in- 
ducing plaintiff to purchase land was 
properly brought in the county in 
which the false representations were 
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tion has been applied to actions based on fraud in 
the sale of personal property,®® such as goods, wares, 
and merchandise,®’ machinery,®® seed,®® live stock,? 
in the sale or exchange of corporate stock,’ county 
road bonds,* in the sale or mortgage of land,* in the 
execution of notes,® drafts,® and checks,’ in an as- 


f 


made and the deed was executed and 
in which the land was situated, not- 
withstanding residence of defendants 
in other county, the fraud having been 
perpetrated in first mentioned county. 
Masterson v. Baughn, (Tex.Civ.App.) 
242 S.W. 1080. (2) Where lands con- 
veyed by plaintiffs were exchanged for 
mineral rights, and plaintiffs, assert- 
ing that they were induced to convey ~ 
by fraudulent misrepresentations, 
sought to subject to a constructive 
trust the mineral rights, and contend- 
ed that their grantees had conveyed 
such rights to secrete the title, the 
question in issue regardless of mis- 
representations is the title of the rec- 
ord holder, who is a necessary party, 
and, although an action for rescission, 
etc., might be maintained in the coun- 
ty where the misrepresentations were 
made, venue of an action to impress 
the mineral rights with trust should 
be laid in the county of the record 
owner’s residence, where the fraudu- 
lent conversion occurred. Reeves v. 
Shook, (Tex.Civ.App.) 225 S.W. 429. 
(3) <A purchaser’s action against tlie 
vendor and his agent for the payments 
made for an option on land misrepre- 
sented to him by the agent was prop- 
erly brought in the county where the 
misrepresentations were made, 
Kleine Bros. v. Gidcomb, (Tex.Civ. 
App.) 152 S.W. 462. 

5. Guerra v. Lemburg, (Tex.Civ. 
App.) 22 S.W.(2d) 336; Richardson 
v. Beckham Nat. Bank, (Tex.Civ.App.) 
202 S.W. 142. 


6. Landa v. Hunt, 
45 S.W. 860. 


[a] It is insufficient to show mere- 
ly that defendant drew draft on him 
for false claim, without showing that 
defendant intended that it should be 
paid in plaintiff's county, and that 
it was actually presented and paid 


(Tex.Civ.App.) 


there. Landa v. Hunt, (Tex.Civ.App.) 
45 S.W. 860. : 
7. Dillard v. First Nat. Bank, (Tex. 


Civ.App.) 42 S.W.(2d) 648. 

[a] Representations as to owner- 
ship.—A defendant may be sued in the 
county where the sale was made, al- 
though he resides in another county, 
for having fraudulently sold land that 
was conveyed to him by way of mort- 
gage only. Boothe vy. Feist, (Tex.) 19 
S.W. 398; Boothe v. Fiest, 15 S.W. 799, 
80 Tex. 141. 


{[b] Broker’s fraud.—(1) Where, 
pursuant to a eonspiracy with a 
broker who had sold plaintiff’s Jand 
for ten thousand dollars, but con- 
cealed that fact from plaintiff, the 
broker’s codefendant, while in N 
county, telephoned plaintiff in R coun- 
ty an offer of seven thousand five hun- 
dred dollars, which was accepted, the 
offer was made and the fraud was 
committed in R county. Hayter v. 
Hudgens, (Tex.Civ.App.) 236 S.W. 232. 
(2) Where a defendant, employed to 
sell land for plaintiff for one half of 
the proceeds, did not report sales, al- 
though requested so to do, and ap- 
propriated to his own use the entire 
proceeds, he was guilty of fraud, and 
could be sued in the county where the 
land was located. Thomason vy. Rog- 
ers, (Tex.Civ.App.) 155 S.W. 1040. 

{c] Trust deeds. — An action to 
cancel a trust deed on the ground that 
it was obtained by fraudulent agree- 
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signment for creditors after purchase of goods,® in 
securing advance against draft,® in the obtaining and 
cashing of a check,+° in obtaining proceeds of goods 
after assignment,'t in inducing default in payment 
under contract,? in the transfer of judgments,*® fil- 
ing of field notes of survey,'* and has been applied 
also in a case of a fraud as to election returns.+° 


Personal presence 
and participation by the defendant in the fraud is 
not necessary ;+® it is sufficient if he is legally re- 
If no agency relation 
exists,+® or if the agent acts without notice of the 
fraud,'® or acts without the real or apparent scope 
of his authority,?° or where his fraudulent acts are 
not ratified,?+ the fraudulent acts furnish no ground 
for fixing venue within the foregoing rules. 


[§ 64] g. Actions of Trespass and Trespass on the 


[§ 63] (2) Acts of Agents. 


sponsible for the acts done.1* 


ments to assign a judgment in consid- 
eration thereof is properly brought in 
the county where the fraud was com- 
mitted, although defendants reside in 
a different county. Moore v. Byars, 
(Tex.Civ.App.) 47. S.W. 752. 


8. Whitaker v. Brown, (Tex.Civ. 
App.) 49 S.W. 1104. 
9: Watson v. Jackson, (Tex.Civ. 


App.) 264 S.W. 603 [cert den 45 S.Ct. 
635, 268 U.S. 699, 69 L.Hd. 1164, and 
error dism 45 S.Ct. 637, 268 U.S. 681, 69 
L.Ed. 1154]. 

10. Green v. Partin, (Tex.Civ.App.) 
235 S.W. 646. 

11. Galveston Shoe & Hat Co. v. 
Rowe, 109 S.W. 1101, 49 Tex.Civ.App. 
336. 

12. Haddaway v. 
Civ.App.) 239 S.W. 625. 

13. Lindsey v. State, 66 S.W. 332, 
27 Tex.Civ.App. 540. 

[a] Action to set aside fraudulent 
transfer of a judgment may be 
brought in the county where such 
transfer was obtained, although the 
defendants reside in another county. 
Lindsey v. State, 66 S.W. 332, 27 Tex. 
Civ.App. 540. 


Burford, (Tex. 


14. Freeman v. Kuechler, 45 Tex. 
592. 
[a] Illustration. — An _ action 


against residents of N county, for the 
fraudulent filing in the general land 
office in T county of certain field notes 
of a survey of land in N county, can- 
not be maintained in T county, the 
main fraud, if any, being the entry by 
defendants in N county. Freeman v. 
Kuechler, 45 Tex. 592. 


15. .Leslie v. Griffin, (Tex.Civ.App.) 
23 S.W.(2d) 534. 

16. Miller v. Flynn, (Tex.Civ.App.) 
PUG) TSENG tS) 

17. Duncan v. Van-Tex Royalty 
Co., (Tex.Civ.App.) 51 S.W.(2d) 1079; 
Volunteer State Life Ins: Co. v. 
Stewart, (Tex.Civ.App.) 48 S.W.(2d) 
709; Johnson v. Cole, (Tex.Civ.App.) 
258 S.W. 850; First Nat. Bank v. 
Turner, (Tex. App.) AMS). SEN UO, 

18. Avery Co. of Texas v. Barker, 
(Tex.Civ.App.) 243 S.W. 695. . 

[a] Dealers. — Where defendant 
sold machinery to dealers, who sold it 
to plaintiff, no fraud was perpetrated 
by defendant on plaintiff so as to fix 
the venue. Avery Co. of Texas v. 
Barker, (Tex.Civ. App.) 243 S.W. 695. 

19. Seheneker v. Graham, (Tex.Civ. 
App.) 243 SW. 283. 

[a] Acts of bank cashier.—Where 


seller of oil and gas leases falsely 
represented that the leases with ab- 
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Case. 


In General. 


ed.44 


stracts of title were in the possession 
of a bank and induced the buyer to 
give a check to the bank for earnest 
money for the privilege of examining 
abstract of title, and the bank deliv- 
ered the proceeds to such seller, it 
was held, in absence of pleading or 
proof, that the cashier who delivered 
such proceeds had notice of the fraud 
practiced by such seller, the bank was 
not liable as participating in the 
fraud, and there was no ground to 
sustain venue against the bank in a 
suit against such seller and the bank 
for fraud brought in a county where 
the bank did not have its principal 
office or place of business. Scheneker 
pat CTRhems (Tex.Civ.App.) 243 S.W. 

Oe 

20. Kasch vy. Williams, 
App.) 251 S.W. 816. A 

21. Kasch y. Williams, supra. 

[a] Wlustration.—The placing of 
tags in sacks, containing seed, repre- 
sentations ag to the quality of which 
were printed on the tags, was not a 
ratification by the sellers of similar 
representations by their agent, so as 
to give jurisdiction of an action for 
fraud to the court in the county in 
which the agent’s representations 
were made, instead of the county of 
the sellers’ residence, wherein the 
seeds were to be delivered to the car- 
rier and the money paid, although 
such tags might form a basis for dam- 
ages for fraud. Kasch v. Williams, 
(Tex.Civ.App.) 251 S.W. 816. 

22. Chapman v. Wilber, 6 Hill (N. 
Y.) 475. 

23. Smith v. Bull, 17 Wend. (N.Y.) 
323; Vander Zee v. Van Dyck, 1 Cow. 
(N.Y.) 600; Serially v. Wells, 1 Cow. 
GNPYS) 196: 

24. U.S.—Massie v. Watts, 10 U.S. 
(6 Cranch) 148, 3 L.Ed. 181. 


Ark.—Harris v. Smith, 202 S.W. 244, 
133 Ark. 250. 


Conn.—Martin v. South Norwalk 
Sav. Bank, 46 A. 152, 72 Conn. 698; 
Manwaring v. Harris, 2 Root 456. 


Ky.—Shadoin y. Sellars, 4 S.W.(2d) 
T17,° 228 Ky...751; Austin's. Heirs -y, 
Bodley, 4 T.B.Mon. 434; Hite vy. 
Hewitt, 7 Ky.L. (abstract) 455. 


La.—J. J. Stovall & Sons v. Hubier, 
79 So. 830, 148 La. 1028; Second Mu- 
nicipality v. Garland, 11 Rob. 887; 
Blanchard v. Ternant, 4 Mart.N.S. 188; 
Davenport’s Heirs v. Fortier, 2 Mart. 
N.S. 374. 

Minn.—kKretzschmar v. Meehan, 77 
N.W. 41, 74 Minn. 211. 

N.Y.—Chappell v. epee 
BS 11272193 INGY 653 
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cal because it incidentally 
land or a right or intérest therein,?® or because the 


[§§ 62-65. 


By statute in some jurisdictions actions: of 
trespass and trespass on the case for injuries to the 
person are made local. 
tiff in order to retain his venue against a motion: to 
change must stipulate to give material evidence aris- 
ing in the county. in which venue is laid, and the 
venue should be so laid.?? 
causes of action arising within the state only. 


[§ 65] HE. Actions Relating to Real Property—1. 
At common law, and under the statutes 
in most states, the venue of an action involving the 
determination of the title to land or of a right or 
interest therein is fixed in the county in which the 
subject of the action, or some part of it, is situat- 
An action, however, is not necessarily lo- 


Under such a statute plain- 


Such a statute applies to 
23 


involves the title to 


Porto Rico.—Hernandez v. Bernan- 


dini, 25 Porto Rico 428, 429 [quot 
Cyc]; Rio v. Vazquez, 16 Porto Rico 
768; Leén v. Vazquez, 16 Porto Rico 
410. 


S.C.—Bacot v. Lowndes, 24 S.C. 392. 


Tenn.—Robert v. Frogge, 258 S.W. 
782, 149 Tenn. 181. 


Wash.T.—Wood v. Mastick, 3 P. 612, 
2 Wash.T. 64. 

[a] In Missouri, under the prac- 
tice act of 1849 (art 4 § 1) repealing 
the prior law requiring suit to be 
brought where the land was situated, 
the jurisdiction of the court is made 
to depend exclusively on the residence 
and presence of the parties, without 
any reference to the position of the 
land sued for. Miller v. Thurmond, 
20 Mo, 477. 

25. Cal.—Gomez v. Reed, 174 P. 
658, 178 Cal. 759;. Rossi v. Caire, 161 
PPALGUS 17-4 Cals 274: 


391, 166 Ga. 450; Chase v. Endsley, 
140 S.E. 876, 165 Ga. 292; Coleman y. 
Franklin, 26 Ga. 368; Rawson v. Mills, 
23 Ga. 597; Royston v. Royston, 21 
Ga. 161. 
Kan.—Bankers’ Mortg. Co. vy. Rob- 
son, 256 P. 997, 123 Kan. 746. 
Ky.—Central Kentucky Natural Gas 
Co. v. Stevens, 120 S.W. 282, 134 Ky. 
306; Webb v. Wright, 2 Bush 126; 
Webb v. Bowman’s Ex’rs, 3 J.J.Marsh. 
70; Dunn v. McMillen, 1 Bibb 409. 
Mich.—Reed y. Bird, 214 N.W. 122, 
239 Mich. 32. 
Minn.—W. B. Foshay Co. y. Merecan- 
tile Trust Co., 208 N.W. 203, 166 Minn. 


442; State v. District Court of Blue 
Earth County, 178 N.W. 1004, 146 
Minn. 422. 


Mo.—State ex rel. Maxwell Inv. Co. 
v. Huck, 240 S.W. 236; Ulrici v. Papin, 
11 Mo. 42. 

Nev.—Page v. Walser, 187 P. 509, 43 
Nev. 422. 

Philippine.—Boga _ v. 
Philippine 409. 

Tex.—Smith v. Realty Trust Co., 
(Civ.App.) 285 S.W. 907; Dittman Vv. 
Iselt, (Civ.App.) 52 S.W. 96 [dism 
53 S.W. 342,,93 Tex. 37]. 

Wash.—State v. Superior Court of 
Washington in and for Klickitat Coun- 
ty, 231 P. 453, 1832 Wash. 102. 

[a] Where the acts prayed for 
might be done as well in one count: 
as the other, the person of derondant. 
wherever he may be served with proc- 
ess, gives jurisdiction. ‘Dunn vy. Mc- 
Millen, 1 Bibb (Ky.) 409. 


{b] For example, if a determina- 


Vecina,. 11! 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 65] 


judgment that may be rendered may settle the rights 
of the parties by way of estoppel.?® 
cipal object involved in the action which determines 
the question,?* but if title is principally involved?§ 
or if the judgment or decree operates directly and 
primarily upon the estate or title, and not alone in 
personam against the parties,*® the action will be 


held local. Where no distinction 


statute, it is not material in what form the determi- 
nation of an interest in real property is sought,®° or 


tion of an interest in realty is sought 
by means operating directly upon the 
property, the action must be brought 
in the county where the property is 
situated, but it is otherwise where de- 
fendant’s conduct merely, is sought 
to be controlled, though the title may 
be affected thereby. Zane v. Vawter, 
172 P. 87, 102 Kan. 887; Wilson v. 
Kryger, 149 N.W. 721, 29 N.D. 28 [aff 
SW S.Ct, 34, 242) Urs: 272, 6F Leld?-229): 

{c] An action to compel delivery 
of a conveyance on performance of the 
conditions on which it was delivered 
in escrow is properly brought where 
performance was tendered and the 
deed demanded and refused. Condon 
v. Leipsiger, 55 P. 82, 17 Utah 498. 

{d] An action to redeem from a 
mortgage on land is one in personam, 
and ruled by Rev. Codes § 6504, pro- 
viding that actions not specified in the 
preceding sections of the title shall 
be brought in the county of defend- 
ant’s residence. State v. District 
Court of Second Judicial Dist. of Sil- 
ver Bow County, 105 P. 554, 40 Mont. 
173. 


[e] Conversion of crops.—An ac- 
tion on the theory that either defend- 
ant A converted crops from land pur- 
chased by plaintiff from defendant B 
under a wrongful claim of lease from 
B or that the lease existed constitut- 
ing a breach of an implied covenant by 
B is not one to determine an estate 
or interest in land. Hannon v. Nuevo 
Land Co., 112 P. 1103, 14 Cal.App. 700. 


[f] Sale of land in another county. 
—Webb v. Wright, 2 Bush (Ky.) 126. 


{g] Discovery proceedings. — A 
claimant of land in one county may 
there file a bill against the parties to 
a bill filed against him in an adjoining 
county in order to discover matters to 
be used in support of his claim as 
showing that the judgment obtained 
was fraudulent as to him. Rawson 
v. Mills, 23 Ga. 597. 


{h] Divorce suits.—Since a hus- 


‘band, suing his wife for divorce, could 


have no claim, to land acquired by her 
before marriage until his right to di- 
vorce was established, a change of 
venue on defendant’s motion would 
not be refused because such land was 
located in the county of venue, not- 
withstanding the husband’s claim that 
the principal contest would be over 
the value of such land, the division 
of the property being merely sec- 
ondary, and that convenience of wit- 
nesses required denial of the motion. 
State v. Superior Court of Washington 
in and for Klickitat County, 231 P. 453, 
132 Wash. 102. 


26. Central Kentucky Natural Gas 
Co. v. Stevens, 120 S.W. 282, 134 Ky. 
306. 

27. Cal.—Work v. Associated Al- 
mond Growers of Paso Robles, 245 P. 
790, 76 Cal.App. 708. 


D.C.—Columbia Nat. Sand Dredging 
Co. v. Morton, 28 App.D.C. 288, 7 L.R. 
A.N.S. 114, 8 Ann.Cas. 511. 

Ind.—Nofsinger v. Reynolds, 52 Ind. 
218, 

La.—Winter v. Zacharie, 6 Rob. 466. 
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It is the prin- 


is made by the 


N.M.—Jemez Land Co. v. Garcia, 
107 P. 6838, 15 N.M.’ 316. 


“To constitute a real action it must, 
of course, appear that title or interest 
in real property is involved.” Terry 
v. Rivergarden Farms Co., 154 P. 476, 
29 Cal.App. 59. 


[a] Yo render action local as af- 
fecting venue, it must appear that 
judgment will directly and not mere- 
ly incidentally or collaterally affect 
title to land. Work v. Associated Al- 
mond Growers of Paso Robles, 245 P. 
790, 76 Cal.App. 708. 


[b] Cases respecting title to land 
are cases in which plaintiff asserts 
his title to the land in question, and 
depends for his recovery upon his 
maintenance of it, or to supply a link 
in the chain, wanting by reason of 
accident or other cause. Smith vy. 
Bryan, 34 Ga. 62. 


[c] Agreement to give property 
for services.—A suit to enforce dece- 
dent’s agreement that plaintiff should 
have property for services is on con- 
tract, and triable where defendants re- 
side. State v. District Court of Ste- 
es County, 227 N.W. 202, 178 Minn. 
342. 

{[d] Rule applied.—(1) Where the 
facts show that the main purpose of 
the suit was to recover land from de- 
fendant residing in another county, 
wherein the land was situated, and 
that application for partition was a 
mere cover to obtain venue in the 
county of friendly codefendants’ resi- 
dences, the suit falls under Rev. St. 
art 1830 subd 14 (Vernon Civ. St. An- 
not. art 1995 subd 14), and should have 
been instituted where the land was 
situated. Cowen v. Cowen, (Tex.Civ. 
App.) 268 S.W. 973. (2) Although an 
action be essentially one involving the 
legality of a tax, yet it being also one 
for possession of land, jurisdiction is 
in the superior court of the county 
where the land is located. State v. 
Royal Consol. Mining Co., 202 P. 133, 
187 Cal. 343. 


28. Munger v. Crowe, 115 Ill.App. 


189 [aff 76 N.E. 50, 219 Ill. 12]; Mce- 
Kenzie v. Bacon, 38 La.Ann. 764; 
Fusilier v. Hennen, 5 Mart.N.S. (La.) 


71; Delasca v. Grimes, 174 N.W. 523, 


144 Minn. 67; Force v. Carr, 9 N.J.L.J. 
Sis 
[a] Suit in chancery by one who 


has prior equity, against him who has 
eldest patent, is, in its nature, local, 
and, if it be a mere question of title, 
must be tried in the district where the 
land lies. Massie v. Watts, 6 Cranch 
(U.S.) 148, 3 L.Ed. 181. 


29. Ark.—Jones v. 
Ark. 422. 

Cal.—Anaheim Odd Fellows’ Hall 
Ass’n v. Mitchell, 92 P. 331, 6 Cal. App. 
Asi 

Ill.—Munger v. Crowe, 115 I1l.App. 
189 [aff 76 N.E. 50, 219-Til. 12]. 

Mo.—State ex rel. Brinkman v. Mc- 
Elhinney, 216 S.W. 521. 

N.Y.—Nassau Hotel Co. v. Barnett, 
149 N.Y.S. 645, 164 App.Div. 203. 

30. Bush v. Treadwell, 11 Abb.Pr. 


Fietcher, 42 
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whether the action is at law or in equity,*®! if the 
judgment or decree operates in rem.*? 
is to be determined from the complaint and the char- 
acter of the judgment which may be rendered there- 
on,®® and not by the probable result in a trial upon 
the merits,** and the tendency is to treat actions as 
transitory which are not clearly and wholly loeal,?® 
or which are partly local.*® 


Where action involves both real and personal 
property, the location of the real property, if within 


The question 


N.S. (N.Y.) 27. See Wood v. Tandy, 
(Tex.Civ.App.) 299 S. W. 282 (the 
primary purpose of the suit need not 
be in trespass to try title; if the char- 
acter of the suit is such as to affect 
the title to the land in the county of 
suit, or of the right of possession 
thereto, it is sufficient). 


31. Bush v. Treadwell, 11 Abb.Pr. 
N.S. gaGN 2) 227%... But: Seep Porters ve 
Worthington, 14 Ala. 584 (holding that 
statute with reference to venue of 
real actions did not apply to suits in 
equity); Hubbell v. Sibley, 4 Abb.Pr. 
N.S. (N.Y.) 403 (wherein it is held 
that the code provision requiring ac- 
tions for the recovery of real prop- 
erty, or of an estate or interest there- 
in, or for the determination in any 
form of such right or interest, and for 
injuries to real property, are to be 
tried within the county does not apply 
to equitable actions). 


32. McLaughlin v. McCrory, 18 S. 
W. 762, 55 Ark. 442, 29 Am.S.R. 56. 


33. Donohoe v. Rogers, 144 P. 958, 
168 Cal. 700; McFarland v. Martin, 78 
P. 239, 144 Cal. 771; Robinson v. Wil- 
liam; LOT PL Obs. Lao Call Aap oko 
Smith v. Bryan, 34 Ga. 53; Walter v. 
Hammonds, (Tex.Civ.App.) 42 S.W. 
(2d) 1084; Dees v. McDonald, (Tex. 
Civ.App.) 36 S.W.(2d) 301. 


34. Lefurgey v. Prentice, 
1080, 36 Cal.App. 338. 


35. Quinn v. Butler Bros., 209 N.W. 
270, 167 Minn. 463; W. B. Foshay Co. 
v. Mercantile Trust Co., 208 N.W. 203, 
166 Minn. 442. 


[a] Stockholder’s suit to compel 
assignment of mining lease to his 
corporation, although brought in the 
county where the leased land is situat- 
ed, may be removed on demand of de- 
fendants to county of their residence; 
that, in such suit, the court has power 
to transfer the lease by judgment does 
not transform the suit into one in rem 
or necessitate its trial in the county 
where the res is situated. Quinn y. 
Butler Bros., 209 N.W. 270, 167 Minn. 


a7 is? RP 


463. 
36. Weyer v. Weyer, 182 P. 776, 40 
Cal.App. 765; * Reed v. Bird, 214 


N.W. 122, 239 Mich. 32; Roberts v. 
Roberts, 83 N.W. 132, 124 Mich. 414, 
7 Detroit Leg.N. 262; Quinn v. Butler 
Bros., 209 N.W. 270, 167 Minn. 463; 
State v. District Court of Pennington 
County, 164 N.W. 1014, 138 Minn. 336; 
State v. District Court of Itasca Coun- 
ty, 191 N.W. 814, 154 Minn. 397; State 
v. District Court of Clay County, 139 
N.W. 135, 120 Minn. 99. 


[a] Suit to establish partnership.— 
An action against a corporation to es- 
tablish the existence of a’ conartner- 
ship, an accounting of its affairs, and 
the transfer of an interest in mining 
leases, brought by a resident of the 
state against the corporation is an ac- 
tion partly local and partly transitory, 
under Gen. St. §§ 7715, 7721. State 
v. District Court of Itasca County, 191 
N.W. 814, 154 Minn. 397. 


Joinder of causes see infra § 138. 


54 [67 C.J.] 
the state, and not that of the personalty, controls 
the place Oletrialen! 


Conflicting provisions. Under a constitutional re- 
quirement that equity cases shall be tried in a county 
where a defendant resides against whom substantial 
relief is prayed the venue of an action involving land 
is, as to equitable relief sought, in the county of de- 
fendant’s residence notwithstanding another consti- 
tutional provision requiring cases respecting titles 
to land to be tried in the county where the land les,** 
and in a territory an Organic Act requiring all civil 
actions to be brought in the county wherein defend- 
ant may reside or be found, overrides and invalidates 
an act of the territorial legislature providing that 
certain actions relating to land shall be loeal.*® 


[§ 66] 2. Recovery of Land or-of an Estate or In- 
terest Therein—a. In General. As a general rule 
actions brought to recover the seizin or possession 
of land and tenements are, in the absence of contrary 
statutory provisions, local, and must be brought in 
the county where the property is situated.4° Such 
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[§§ 65-68 
statutes have been held peremptory.*! An action un- 


der the civil law for the possession of immovables 
is hkewise loeal.*? 


[§ 67] b. Ejectment. Ejectment is a local ac- 
tion*? at common law,** as well as by statute gener- 
ally,+® and venue is determined by the situation of the 
premises,*® and not by the residence of defendant.*? 
The action must be brought in the county where the 
property, or some part of it, is situated,*® and-in de- 
termining venue only the portion of the land actu- 
ally in controversy is eonsidered, although the decla- 
ration may embrace other lands, *9 the burden being 
on plaintiff to bring his action within the provisions 
of the statute.°° Where, in ejectment, plaintiff at- 
tacks a deed relied on by defendant as void, he may 
do so without filing equitable pleadings for cancella- 
tion of the deed, and hence the action is not required 
to be brought in the county wherein defendant re- 
sides on the ground that it is.controlled by the rules 
applicable to equitable actions.°? 


[§ 68] c. Forcible Entry and Detainer. An ac- 


87. Acker v. Leland, 96 N.Y. 383. 

38. Brindle v. Goswick, 134 S.E. 
83, 162 Ga. 432; Babson v. McKachin, 
93 S.H. 292, 147 Ga. 143. 

[a] Tlustrations.—(1) An equita- 
ble action to cancel.deeds as clouds 
upon title and to enjoin power of sale 
under deed can be brought only in the 
county of residence of a defendant 
against whom substantial relief is 
sought. Babson v. McEachin, 93 S.E. 
292,147 Ga. 143. (2): Venue of a suit 
to recover possession of land and dam- 
ages for cutting timber thereon and 
for equitable relief is, as to equitable 
relief, in the county of defendant’s 
residence. Brindle v. Goswick, 134 S. 
BE. 83, 162 Ga. 432. (3) -A suit to re- 
cover land, the legal title to which 
is in defendant, plaintiff’s right rest- 
ing upon a perfect. equity, cannot be 
maintained in the county where the 
land lies, unless defendant resides 
there, the aid of equity being neces- 
sary. Clayton v. Stetson, 28 S.E. 983, 
101 Ga. 634. 

39. Mouldin v. Rice, 91 P. 1032, 19 
Okl. 589; Burke v. Malaby, 78 P. 105, 
14 Okl. 650. 

40. Ala.—Gager v. Gordon, 29 Ala. 
341. ; 

Cal.—Gomez v. Reed, 174 P. 658, 178 
Cal. 759; Perkins v. Winder, 11 P.(2d) 
394, 123 Cal.App. 467; Maguire v. 
Cunningham, 222 P. 838, 64 Cal.App. 
536; Lefurgey v. Prentice, Litre. TORO. 
36 Cal. App. 338. 


Ind.—McMannus v. Bush, 48 Ind. 
303; New Albany & S. R. Co. v. Huff, 
19 Ind. 444. 

Kan.—Zane v. Vawitsr: 172 PB. 37; 102 
Kan. 887; Randall v. Ross, ‘147 P. 72, 
94 Kan. 708. 


Ky.—Daniels v. Gillum, 
272, 2038 Ky. 262. 


Minn.—Hjelm vy. City of St. Cloud, 
152 N.W. 408, 129 Minn. 240. 


Ohio.—Dwelle v. Hinde, 18.Ohio Cir. 
Ct. 618, 8 Ohio Cir.Dec. 177. 


Porto Rico.—Natal v. Arecibo Dist. 
Court, 32 Porto Rico 44; Hernandez 
v. Bernandini, 25 Porto Rico 428. 


Tex.—Corzelius v. Cosby Producing 
& Royalty Co., (Civ.App.) 52 S.W.(2d) 
270; Korioth v. McGraw, (Civ.App.) 
87 S.W.(2d) 347. - 

Vt.—McLeod v. Connecticut, etc., R. 
Co., 6 A. 648, 58 Vt. 727. 


262 S.W. 


Wash.—State v. Superior Court in 
and for Snohomish County, 261 P. 97, 


145 Wash. 532 [rev 258 P. 27, 144 
Wash. 351]. 
[a] TWustrations.—(1) An action 


by persons claiming to own an un- 
divided interest in land under an oral 
agreement with defendant, who took 
the legal title. in which they allege 
that they have been ejected from the 
land by defendant and seek restitu- 
tion of the premises and damages is 
governed by a statute as to the venue 
of suits for the recovery of land. Gal- 
breath v. Farrell, (Tex.Civ.App.) 221 
S.W. 1015. (2) An/action to compel 
the buyer of land to return its posses- 
sion to the vendor in accordance with 
the agreement under which the buyer 
went into possession and to have an 
encumbrance placed on the property in 
violation of the contract declared in- 
valid is local under a statute relating 
to actions for the recovery of real es- 


tate. Lefurgey v. Prentice, 171 P. 
1080, 36 Cal.App. 338. (3) The venue 
of actions brought under L. (1882) 


e 88, to recover lands fraudulently 
purchased, not being prescribed by 
that act, is regulated by Rev. St. art 
1198 subd 13, which provides that ac- 
tions tio recover land shall be brought 
in the county where the land lies, and 
is not affected by L. (1883) ec 104, 
which ‘prescribes the venue of actions 
brought by the state to recover land 
fraudulently purchased under the 
acts of 1879 and 1881. State v. Stone 
Cattle & Pasture Co., 17 S.W. 735, 66 
Tex. 368. 


41. Christensen v. Foster, 
Civ.App.) 297 S.W. 657. 


42. Labarre y. Burton-Swartz Cy- 
press Co., 53 So. 113, 126 La. 982. 


[a] Standing trees being immova- 
ble by statute, an action for posses- 
sion thereof is in the nature of a 
petitory action, subject to the laws 

which control immovable property, 
even after they have become the prop- 
erty of a third person, and the court 
of the parish where the land is situat- 
ed has jurisdiction ratione materia. 
Labarre v. Burton-Swartz Cypress Co., 
53 So. 113, 126 La. 982. 


43. U.S.—Elk Garden Co. v. Thayer 
Co., 179 EF. 556. 


Hawai Rea eenek ot 
Sugar Co., 19 Hawaii 366. 


(Tex. 


v. Wailuku 


260. 


Vt.—McLeod v. Connecticut, etec., R. 
Co. 6A. 648.058" Vito 727, 


Va.—Stowers v. Harman, 
703, 128 Va. 229. 


Ont..—_Doe vy. Cumming, 


104 S.E. 
3 U.C.Q.B. 
Harman, 104 S.E. 


44. Stowers v. 
703, 128 Va. 229. 


45. See statutory provisions. 

46. 3 lk Garden Co. v. Thayer 
Cos, L799 A556; 

Ala.—Terrell v. Kimbrell, 85 So. 797, 
204 Ala. 454. 


Cal.—Doll v. Feller, 16 Cal. 432. 


ga eee Bee v. Underwood, 54 Ga. 


Pe Se Sig iar v. Clarkson, 4 Ky.Op. 


Tern.—Gorham Vv. Jones, 11 
Humphr. 353; Draper y. Kirkland, 1 
Head 260. 


Man.—-Landed nee etc., Co. v. 
Douglas, 2 Man. 221. 


ager akon v. Cameron, 21 U.C.Q.B. 


47. Dunn v. Dyson, 22 Ga. 572. 


48. Mo.—Vogelsmeier v. Prender- 
gast, 39 S.W. 83, 187 Mo. 271. 


N.Y.—Czamowsky v. City of Roch- 
ester, 66 N.Y.S. 931, 55 App.Div. 
Laff 59 N.E. 1121, 165 N.Y. 649]. 


N.D.—Farmer v. Dakin, 149 N.W. 
354, 28 N.D. 452. 


Tenn.—Frankfort Land Co. v. 
Hughett, 191 S.W. 530, 1837 Tenn. 32. 


Va.—Stowers v. Harman, 104 S.E- 
703, 128 Va. 229. 


[a] Shifting river channel as 
boundary.—Ejectment for land lying 
within an area between which and the 
south shore of a navigable river the 
main channel had once flowed, but had 
gradually shifted to the north of said 
area before the formation of the land 
sued for, must be brought in the coun- 
ty occupying the south _— shore. 
Vogelsmeier v. Prendergast, 39 S.W. 
83, 137 Mo. 271. 


49. Stowers v. Harman, 104 S.E 
703,-128 Va. 229. 


50. Stowers vy. Harman, supra. 
51. Taylor-v. Allen, 37 S.E. 408 2 
Ga. 330. pare 


For later cases, developments and changes in the law see Annotations, Same title and section number, 
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§§ 68-73] 


.tion of forcible entry and detainer is in its nature 


local.*? 


[§ 69] d. Trespass To Try Title. 
recovery of land, an action in trespass to try title 
is properly brought in the county where the land 
is situated,°* and this is also the rule where the title 
to oil, gas, or other minerals is involved.>4 


[§ 70] e. Construction and Enforcement of Lease. 
An action for the construction of a lease and its en- 
forcement is not an action for the recovery of real 
property or of an estate or interest therein.®> 


[§ 71] f. Miscellaneous Actions. A statute appli- 
cable to actions for the recovery of land or an inter- 
est therein has been held applicable to a suit to re- 
cover a title to an oil lease,°® but does not apply to 
an action to recover a personal judgment for one 
half of the cost of a party wall,®? or to an action in- 
volving stock in a mining corporation,®® or to an 
action by an executor against a surviving partner for 
an accounting involving a lease constitutmg a chat- 
tel real, since real property owned by a partner- 
ship is, as between the partners, regarded as person- 
al property,®® and, even if the lease be regarded as 
realty, an action for an accounting and to declare 
the lease to be a partnership asset does not work a 
change in the title to the partnership property.°° A 
suit to recover land and mesne profits is properly 
brought in the county in which the land lies although 
it is shown that defendant obtained a deed ‘to the 
land under such circumstances as to render the con- 
veyance void where the petition does not seek an 
equitable accounting or a cancellation of the deed.*+ 


{§ 72] 8. Enforcement of Liens—a. In General. 
The statutes generally provide that suits to foreclose 
mortgages and other liens must be brought in the 
county where the property is situated.°? The lien 
sought to be enforced need not be a legal lien but may 


52. Farmer v. Dakin, 149 N.W. 254, 60. 
28 N.D. 452. 


VENUE 


Being for the | 


Simpson v. Simpson, 58 N.Y.S. 
882, 41 App.Div. 449. 72. 


Hall v. Almond, 1387 S.E. 825, 
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be merely an equitable one.*? Under the statutes the 
court has no power to enforce liens on property in 
other counties.°4 The lien must exist at the time 
of commencement of the suit,®® but jurisdiction will 
not be divested by the subsequent loss or abandon- 
ment of the lien in changing the form of action.*® 
To confer jurisdiction, it is not sufficient merely to 
allege a lien,®*? but facts which will create a lien, ei- 
ther legal or equitable, must be set up.®8 


Since oil and gas lease conveys an interest in the 
land itself, a suit to impose a lien upon such a lease 
is properly brought in the county where the land 
is located.®® 


Suit merely to determine priority of liens may be 
commenced in the county of the residence of the 
lienholder.*® An action on town bonds the validity 
of which is denied is not brought to establish a lien 
or other interest in real property within the statute, 
although a judgment for plaintiff might be charge- 
able on the real property of the town,’ unless the 
suit is in effect one to quiet’ title, in which case it 
must be brought in the county wherein the land is 


- situated.7? 


[§ 73] b. Mortgages. Actions or suits to fore- 
close mortgages upon real property must, under the 
requirements of statutes relating to lens generally,7? 
or specifically to proceedings to foreclose mortgag- 
es,** be brought in the county wherein the land 
or some part of it is situated,’° although the mort- 
gagor may reside elsewhere.*® Enactments of this 
kind establish an exception to the general rule that 
a defendant is entitled to be sued in the county of 
his domicile,** and in some jurisdictions have been 
construed to be mandatory.** Under statutes of this 
nature, foreclosure must be the principal cause of 
the action, and not a mere incident to another ac- 


N.E. 208, 139 N.Y. 658]. 


Staacke v. Bell, 57 P. 1012, 125 
Cal. 309. 


Venue generally see Forcible Entry 61. 


and Detainer § 96. 

53. Lester v.j/ Hutson, (Tex.Civ. 
App.) 167 S.W. ’321. See Hood v. 
Askey, (Tex.Civ.App.) 270 S.W. 1047 
(holding petition not to set up a 
eause of action of trespass to try ti- 
tle, or one involving right of title to 
the land). 

Generally see Trespass to Try Title 
§ 30. 

. 54 Koch v. Roedenbeck, (Tex.Civ. 
App.) 259 S.W. 328. 

55. Edwards v. Bernstein, 21 S.W. 

(2dy, 188, 231" Ky. +100. 


56. Corzelius v. Cosby Producing & 
Royalty Co., (Tex.Civ.App.) 52 S.W. 
(2d) 270. 

57. Anaheim ‘Odd Fellows’ Hall 
Ass’n v. Mitchell, 92 P. 331, 6 Cal. 
App. 431. 

58. Page v. Walser, 187 P. 509, 43 
Nev. 422. 

[a] Action pertaining to shares of 
mining stock cannot be moved to the 
county in which the mines owned by 
the corporation were situated, on the 
ground that real property was in- 
volved, since shares of corporate 
stock are personal property. Page v. 
Walser, 187 P. 509, 48 Nev. 422. 


59. Simpson v. Simpson, 58 N.Y.S. 
882, 41 App.Div. 449. 


Status of partnership realty see 
Partnership § 198. 


164 Ga. 138. 
62. See statutory provisions. 


63. Ducker v. Gray, 3 J. J. Marsh. 
(Ky.) 163. 

64. McDowell v. Phelps’ Adm’r, 
229 Ky. 749, 17 S.W.(2d) 1023; Webb 
v. Wright, 1 Bush (Ky.) 107; First 
Nat. Bank of Portland v. Courtright, 
158 P. 277, 82 Or. 490 [mod 161 P. 966, 
82 Or. 490). 

65. Williams v. Magouirk, (Tex. 
Civ.App.) 235 S.W. 640 [error dism 
(Commn.App.) 249 S.W. 185]; Og- 
burn-Dalchau_ Lumber Co. v. Taylor, 
126 S.W. 48, 59 Tex.Civ.App. 442. 

66. Ogburn-Dalchau Lumber Co. 
v. Taylor, supra. 

67. Rhyne v. Beloate, 223 S.W. 366, 
144 Ark. 492. 

[a] Fictitious allegations as of a 
lien upon land, with the prayer to en- 
force it by sale, will not give juris- 
diction when it appears from the 
whole bill that there can be no de- 
eree from these allegations. Ken- 
drick v. Wheatley, 3 Dana (Ky.) 34. 

68. Rhyne v. Beloate, 223 S.W. 366, 
144 Ark. 492. 

69. Clark v. Dennis, 291 S.W. 807, 
172 Ark. 1096. 


70. Baker v. Farmers’ Bank of 
Conway, 279 S.W. 428, 220 Mo.App. 85. 


71. Becker v. Town of Cherry 
Creek, 70 Hun 6, 24 N.Y.S. 19 [aff 35 


73. See supra § 72. 

74 See statutory provisions. 

75. Cal.—Rogers v. Cady, 38 P. 81, 
104 Cal. 288, 48 Am.S.R. 100. 

Ky.—Dunn v. Whitley Nat. Bank, 
39 S.W.(2d) 9938, 239 Ky. 536. 

La.—Scott v. Turner, 15 La.Ann, 
346. Z 

N.C.—Connor v. Dillard, 39 S.E. 641, 
E290 N-Cato 0: 

Porto Rico.—Venvenutti 
quez, 28 Porto Rico 90. 


Tex.—McGhee v. Shely, (Civ.App.) 
216 S.W. 422. 


[a] Equitable mortgage.—An ac- 
tion to establish and foreclose an 
equitable mortgage is properly 
brought where the realty is situated. 
Miles v. Martin, 171 N.W. 907, 103 
Neb. 261. 


\ 

{[b] Suit on note secured by act 

of hypothecation importing confes- 

sion of judgment may be brought in 

the parish where the land is situated. 
Scott v. Turner, 15 La.Ann. 346. 


76. Dunn vy. Whitley Nat. Bank, 
39 S.W.(2d) 9938, 239 Ky. 536; McGhee 
v. Shely, (Tex.Civ.App.) 216 S.W, 
422. 


v. Vaz- 


77. Higgins v. Frederick, 32 Tex, 
282; Kinney v. McCleod, 9 Tex. 78. 

78. First Nat. Co. v. Strak, 146 S. 
E.. 240,.148 S.C: 410. 
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tion.7® If the gravamen of the action is foreclosure, 
the action will be held local, notwithstanding allega- 
tions that a third person was wrongfully claiming to 
be the owner of the lien®® or contentions that the ac- 
tion is not one for foreclosure, but simply an action 
for debt.*! | Where there is no suit pending to settle 
the estate of a decedent, an action to enforce a mort- 
gage lien against the land of the decedent should be 
brought in the county where the land 1s situated.*? 
Under some statutes, however, allowing an action on 
a note to be brought in the county wherein it is 
payable, where a note is secured by a mortgage on 
land in a county other than that in which it is pay- 
able, the note carries the venue with it as to the fore- 
closure of the lien given to secure it.°* 

Surplus money arising on foreclosure is regarded 
as realty, and an action to impress a hen on it must 
be brought in the county where the premises are.** 


[§ 74] c. Vendors’ and Purchasers’ Liens. Under 
statutes requiring actions for the sale of real prop- 
erty under a lien to be brought where the subject of 
the action, or some part thereof, is situated,®*® it has 
been generally held that actions to enforce vendor’s 
liens for purchase money may be brought in the coun- 
ty where the land les.*® Such statutes have been 
construed as not mandatory, but permissive, and 
plaintiff is merely given an option of laying venue 
in the county where the land is located.** 
need not be expressly reserved, but may be an equita- 
ble one,’® and it is immaterial that the len belongs 
to the estate of a decedent, where the land subject 
to the lien forms no part of the estate within acts re- 


VENUE 


The len 


a 


[§§ 73-74 


prayer for a deficiency decree is included does not - 


affect the venue.®® If a mineral lease is in effect a 
conveyance and passes title to the minerals, a pur- 
chase-money lien, payable before severance of the 
minerals from the land, retained in the lease may be 
enforced in the county where the property is located, 
by a sale of the minerals before severance.°®* 


A suit to foreclose the purchaser’s interest under 
a land contract is properly brought where the land 
is situated under a statute relating generally to ac- 
tions for the recovery or determination of rights or 
interests in realty.°? 


Recovery of land. A suit to foreclose a vendor’s 
lien is not a suit to recover land within the meaning 
of a statute fixing the venue of such suits.?* 


Purchaser’s lien. An action in equity to establish 
and foreclose the lien of a vendee for the repayment 
of the purchase money resulting from the rescission 
of a land contract is properly brought in the county 
where the land is situated.°* So, an action for the 
rescission of a land contract in which the purchaser 
seeks to enforce a lien on the land is loeal.?® 


Alternative relief. Where action is brought to re- 
cover the purchase price of land sold,®® or for specifie 
performance,®* and in the alternative, for foreclosure 
of the vendor’s lien, the suit is not transitory, but is 
to be brought in the county wherein the land is sit- 
uated.°& A suit to foreclose a vendor’s lien, seeking 
in the alternative, damages for conversion, has been 
held to be within the purview of a special statute 
fixing the venue of foreclosure suits, rather than 


lating to the settlement of such estates.8° That a 

79. Connor v. Dillard, 39 S.E. 641, Okl.—Ames v. Milam, 157 P. 941, 53.) Civ.App.) 30 S.W.(2d) 561; Capps v. 
129 N.C. 50; Higgins v. Frederick, 32 | Okl. 739. Edwards, (Tex.Civ.App.) 180 S.W. 
Tex. 282. Tex.—Capps v. Edwards, (Civ.App.) | 137. 

[a] Action on note and for fore-|180 S.W. 137. 89. McDowell v. Phelps’ Adm’r, 17 


closure of mortgage assumed by de- 
fendant could not be considered 
one to foreclose where the parties to 
the mortgage were not joined. Hig- 
gins v. Frederick, 32 Tex. 282. 

80. Maek v. Austin, 72 P. 551, 67 
Kan. 36. 

81. First Nat. Co. 
BH. 240, 148 S.C. 410. 

2. Shields v. Yellman, 39 S.W. 30, 
100 Ky. 655, 18 Ky.L. 1092 (constru- 
ing Bullitt Civ. Code Ky. [1895] § 62 
subs 3 § 65). 


v. Strak, 146 S. 


8G. Smith v. Realty Trust Co, 
(Tex.Civ.App.) 285 S.W. v07; Spikes 
v. Brown, (Tex.Civ.App.) 49 S.W. 725. 


fa] Suit on certain. notes, and to 
foreclose a trust deed by which they 
are secured, is not a suit to try title 
‘to the land, required to be brought 
in the county in which the land is 
situated, although a defendant as- 
serts a title superior or junior to the 
trust deed. Branch v. Wilkens, (Tex. 
Civ.App.) 63-S.W. 1083. 

84. Fliess v. Buckley, 22 Hun (N. 
Yiyicsol. 

85. See statutory provisions. 

sé. Ala.—-Thompson v. Wilson, 140 
So. 439, 224 Ala. 299. 

Ky.—McDowell v. Phelps’ Adm’r, 17 
S.W.(2d) 1023, 229 Ky. 749; Burt & 
Brabb Lumber Co. v. Bailey, 60 S.W. 
485, 22 Ky.L. 1264; New South Brew- 
ing & Ice Co. v. Shuck, 50 S.W. 681, 
20 Ky.L. 2005. 

Neb.—Miller v. 
216, 109 Neb. 152. 


Ruzicka, 190 N W. 


[a]. For example, an action to es- 
tablish and foreclose a lien for an 
excess acreage for which defendant 
agreed to pay when ascertained lies 
where the land is situated. Ruh- 
mann v. Mahoney, (Tex.Civ.App.) 288 
S.W. 606. 


[b] Action on note.—The district 
court of a county in which a note is 
payable has jurisdiction of an action 
thereon, and to foreclose a vendor’s 
lien on real estate by which it is se- 
cured, although defendants resided in 
a different county, and the property 
is situated in another county. Phelps 
Seer ane (Tex.Civ.App.) 55 S.W. 

&7. New South Brewing, etc., Co. 
v. Shuck, 50 S.W. 681, 20 Ky.L. 2005; 
Hooser v. Forbes, (Tex.Civ.App.) 33 
S.W.(2d) 550; Chenowth v. Beckham, 
(Tex.Civ. App.) 297 S.W. 868; Sanger 
Bros, v.. Russell) (Tex Civ. App.) 289 
S.W.'133; Rogers v. Bryan, (Tex.Civ. 
App.) 270 S.W. 1066; Childress v. 
Brooks, (Tex.Civ.App.) 265 S.W. 224; 
Gambrell v. Tatum, (Tex.Civ.App.) 
228 S.W. 287; Hurst v. Crawford, 
(DexCivi App.) 216 Siw, ) 284; Hol- 
comb v. Williams, (Tex.Civ. App.) 194 
S.W. 631. 


[a] Where full relief may only be 
given by the enforcement of a lien on 
realty, the action has been held local 
for that reason. Burt & Brabb Lum- 
eer v. Bailey, 60 S.W. 485, 22 Ky. 


88. Joiner v. Perkins, 59 Tex. 300; 
Hooser v. Forbes, (Tex. Civ. App.) 33 
S.W.(2d) 550; Brooks v. Herren, (Tex. 


S.W.(2d) 1028, 229 Ky. 749. 

90. Thompson y. Wilson, 140 So. 
439, 224 Ala. 299. 

91. Kennedy v. 
318, 180 Ky. 562. 

[a] Where landowner gave ninety- 
nine year lease of minerals, for part 
cash, the balance the be paid within 
six months after beginning of quar- 
rying, mining, or drilling, and lease 
contained language appropriate to 
realty conveyance, there was a sale 
of realty, and owner’s suit to enforce 
lien on minerals for purchase price 
was local. Kennedy v. Hicks, 203 8S. 
W. 318, 180 Ky. 562. 

92. Robinson v. Williams, 107 P. 
705, 12 Cal. App. 515. 

93. Childress v. Brooks, (Tex.Civ. 
App.) 265 S.W. 224; Sumner v. Jes- 
ter, (Tex.Civ.App.) 252 S.W. 1088; 
Holeomb v. Williams, (Tex.Civ.App.) 
194 S.W. 631. 

94 Lee v. American Trust & Sav- 
ings Bank of Lowden, 228 N.W. 570, 
209 Iowa 609. 


Hicks, 203 S.W. 


95. Bullitt v. Bastern Kentucky 
Land Co., 86 S.W. 16, 99 Ky. 324, 18 
1a VADs 


96. Gambrell v. Tatum, 
App.) 228 S.W. 287. 


97. Henderson vy. Perkins, 21 S.W. 
1035, 94 Ky. 207; Collins v. Parks, 18 
SW: LOWS, 98) aksyen 6: 


98. Henderson v. Perkins, 21 S.W. 
1035, 94 Ky. 207; 
S.W. 1013, 93 Ky. 6; Gambrell v. Ta- 
tum, (Tex.Civ.App.) 228 S.W. -287. 


(Tex.Civ. 
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§§ 74-80] 


within a more general act concerning lands.®® 


{§ 75] d. Mechanics’ and Materialmen’s Liens.* 
Actions to foreclose mechanics’ liens are within the 
scope of general statutes requiring foreclosure of 
hens to be tried in the county where the real prop- 
erty is situated.2 On the other hand it has been held 
that a petition to subject land to a materialman’s 
lien is not a suit respecting title,* which, under a con- 
stitutional provision,* or a corresponding statutory 
enactment, must be brought where the land lies.° 


Public improvements. If the lien is for labor done 
on public improvements,® especially where the claim 
has been bonded, and any lien on real estate thereby 
released,‘ it is enforceable only against funds due by 
the municipality,® or against the bond or undertak- 
ing, and the action is not one affecting real property, 
and hence need not be brought in the county where 
the property is situated.® 


[§ 76] e. Attorneys’ Liens. In some jurisdictions; 
a proceeding to foreclose an attorney’s lien upon real 
estate is to be brought as a proceeding to foreclose 
a mortgage upon property of lke kind, and hence 
the venue of such a proceeding is the county where- 
in the land les;?° it is not such a civil action as 
must be brought in the county of defendant’s resi- 
dence.1? 


{§ 77] f. Attachment Liens. A statutory provi- 
sion that suits concerning real estate, or whereby the 
same may be affected, shall be brought in the county 
where such real estate or some part thereof is sit- 
uated does not apply to attachment suits which do 
not directly concern or affect real estate.12 <A stat- 
utory provision that in proceedings for the sale of 
real property under a mortgage, lien, or other encum- 
brance action shall be brought in the county wherein 
the subject of the action is situated does not apply 
to a lien created by an attachment in an action for 


VENUE 


Hatton v. Rogers, 121 S.W. 698, 
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property was attached has been held not one for the 
enforcement of a lien on real estate.‘4 A court hav- 
ing jurisdiction to render a personal judgment for 
a debt has jurisdiction to set aside for fraud a con- 
veyance of land in another county, and may sell the 
land under attachment as an ineident, since such 
a proceeding is not one for the sale of land under 
a mortgage, hen or other encumbrance or charge.’’ 

[§ 78] g. Lien on Wife’s Separate Property. A 
proceeding in equity against a husband and wife to 
charge a judgment for family expenses upon the 
property of the wife has been held a proceeding for 
the sale of real property under a charge and prop- 
erly brought where the land is situated.1® 


[§ 79] h. Tax Liens. A statute providing that 
suits whereby title to real estate may be affected shall 
be brought in the county wherein it or some part of it 
may be situated,’* embraces a suit to enforce the lien 
of a special tax bill.18 


[§ 80] 4. Actions for Injuries to Real Property— 
a. In General. Under the common-law rule, actions 
for injuries to real property are local,!® and this rule 
has been embodied generally in the venue statutes of 
the particular states requiring such actions to be 
brought in the county wherein the land, or some part 
of it, is situated.?° In a jurisdiction, however, where 
the division of personal actions into local and transi- 
tory is not recognized,?+ a personal action for dam- 
ages for injury to realty is to be brought in the coun- 
ty where defendant is served with process,?? and it 
has been so held where there was no express statutory 
provision including actions for injuries among those 
concerning real property,2 or where, in a jurisdic- 
tion in which the aetion of trespass on the case is 
retained, the action of trespass was made local and 
no provision made as the action of trespass on the 
ease as to land.2* Under the common-law rule and 
statutes declaratory of it actions for injuries to land 
must be brought where the land lies,?® and this rule 


N.C.—Perry v. Seaboard Ae Line 
Rs Co... 68 52h > 1060) 155; NECe 


debt.12 So an action on a note wherein defendant’s 
99. Childress v. Brooks, (Tex.Civ. 13. 
App.) 265 S.W. 224. 134 Ky. 840. 


1. Venue in actions under specific 
mechanics’ lien statutes see Mechan- 
ics’ Liens § 502. 

2. Case vy. Kirkwood, 6 P.(2d) 110, 
119 Cal.App. 207 [foll Meyer v. Kirk- 
wood, 6 P.(2d) 111, 119 Cal.App. 755]. 


8. Builders’ Supply Co. v. Hobbs, 
151 Sik. 485; 169 Ga. 77%, 

4, See Ga. Const. art 6 §-4 par l. 

5. Ga. Civ. Code (1910) § 5527. 

6. H. W. Palen’s Sons v. Nelson 
& Caulking, 226 N.Y.S. 350, 222 App. 
Divewoon ‘Lreviro2t IN. ¥.S:. 2382," 129 
Misc. 478]. 

7. Nims v. Merritt, 60 N.Y.S. 549, 
29 Misc. 58 [aff 61 N.Y.S. 11438, 45 App. 
Div. 631, appeal den 62 N.Y.S. 1143, 47 
App.Div. 633]. 

8. H.W. Palen’s Sons v. Nelson & 
Caulkins, 226 N.Y.S. 350, 222 App. 
Div. 357. [rev 221 N.Y.S. 382, 129 Misc. 
478]. 

9. Nims v. Merritt, 60 N.Y.S. 549, 
29 Misc. 58 [aff 61 N.Y.S. 1148, 45 App. 
Div. 631, appeal den 62 N.Y.S. 1143, 
47 App.Div. 633]. 

10. Moss v. Strickland, 75 S.E. 622, 
138 Ga. 539; McCalla v. Nichols, 28 
S.E. 988, 102 Ga. 28. 


11. Moss v. Strickland, 75 S.E. 622, 
138 Ga. 539. 
12. Huxley v. Harrold, 62 Mo. 516. 


14. State v. Superior Court of Spo- 
kane County, 187 P. 798, 110 Wash. 49. 


15. Bogard v. Buckner, 5 Ky.L. 
(abstract) 856. 

16. Hawke v. Urban, 18 Iowa 83. 

17. Mo. Rev. St. (1909) § 1753 (Mo. 
St. Annot. § 722 p 934). 

18. State ex rel. City of Kirkwood 
v. Reynolds, 175 S.W. 575, 265 Mo. 88 
[quashing City of Kirkwood ex rel. 
McMahon v. Handlan, 168 S.W.. 351, 
182 Mo.App. 638; City of Kirkwood 
ex rel. McMahon vy. Handlan, 168 S.W. 
346, 182 Mo.App. 626]. 


19.. Cal.—Ophir Silver Mining Co. 
v. Superior Court, 82 P. 70, 73, 147 Cal. 
467, 3 Ann.Cas. 340 [quot and adopting 
definition Livingston v. Jefferson, 1 
Brock. 203, 209, 4 Hughes, 606, 15 F. 
Cas.No. 8,411]; Fitzpatrick v. Sonoma 
County; 276 P. 118, 97 Cal.App. 588. 

Ky.—Smith v. Southern Ry. Co., 123 
S.W. 678, 1386 Ky. 162, 26 L.R.A.N.S. 
927. 

Me.—Hall v. Decker, 48 Me. 255. 


Mass.—Vermont, ete., R. Co. v. Or- 
cutt, 16 Gray 116. 


N.H.—Worster  v. 
Lake Co., 25 N.H. 525. 


N.Y.—Cragin v. Lovell, 88 N.Y. 258; 
American Union Telegraph Co. v. Mid- 
dleton, 80 N.Y. 408; Watts’ Adm’rs y. 
Kinney, 23 Wend. 4838, 6 Hill 82. 


Winnipiseogee 


Ont.—Paton vy. Cameron, os ee 
B. 364. 


[a] Effect of statute—The rule 
that actions for injuries to real prop- 
erty must be brought in the forum 
“rei site’ is not changed by Code § 
982. . Cragin v. Lovell, 88 N.Y. 258. 

20. See statutory provisions. 

21. See supra § 28. 

22. Genin v. Grier, 10 Ohio 209. ' 


23. Hill v. Missouri Pac. Ry. Co., 
146 PY 351, 94. Kan: 254. 


[a] Damage from fire.—An action 
to recover damages to realty, im- 
provements, and crops from fire was 
not an action concerning real prop- 
erty. Hill v. Missouri Pac. Ry. Co., 
146 P. 351, 94 Kan. 254. 


24 Olshove  v. Huron Circuit 
Judge, 215 N.W. 48, 240 Mich. 46. 


[a] Action for damages for burn- 
ing barns and personalty.—Olshove v. 
Huron Circuit Judge, 215 N.W. 48, 
240 Mich. 46. 


25. U.S.—Livingston v. Jefferson, 
15 F.Cas; No. 8,411,;) 1..Brock. 208, 4 
Hughes 606. 

Ark.—Dunaway v. Russell, 294 S.W. 
1, 173; Ark. -8985 Cox v. Little Rock, 
eter, mR. Co5rLs S.W. 630, 55 Ark. 454; 
Jacks v. Moore, 33. Ark. 31 


Cal.—Coley v. Hecker, 272 P. 1045, 
206 Cal. 22; Miller & Lux v. Madera 
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is not limited to actions for physical injury to realty, 
or to physical interference therewith,?® but may in- 
clude actions for obstruction of easements,27 for the 
maintenance of nuisances,?® and for appropriation, 
diversion,”? or pollution? of water, for overflowing 
lands,*+ or for slander of title.*? The rule does not 
apply to an action for damages for breach of a con- 
tract,**® nor to an action for damages because of defa- 
mation through a nuisance affecting plaintiff’s prop- 
erty.°>* 


Question as one of jurisdiction. While statutes of 
the character under consideration are ordinarily re- 
garded as statutes relating to venue,*® it has been 
held that a statute providing that an action for inju- 
ries to real property must be commenced in the coun- 
ty in which the subject of the action or some part of 
it is situated is a statute with reference to juris- 
diction and not to venue.*® 


Cause or act arising or,occurring in another coun- 
ty or state. Although at common law and by statute 
an action for injury to real property is made local 
and must therefore, as a general rule, be brought in 
the county in which the land is situated,?7 it has been 
held that this rule is not to he arbitrarily enforced 
where the injury results from a cause or act arising 


54 Neb. 794. 
N.H.—Worster 


Canal & Irrigation Co., 99 P. 502, 155 
Cal. 59, 22 L.R.A.N.S. 391; Ophir Sil- 
ver Min. Co. v. Superior Court of 
City and County of San Francisco, 82 
P. 70, 147 Cal. 467; McClatchy v. La- A. 460 
guna Lands Limited, 164°. 41, 32 Sh 60, 76 
Cal.App. 718; Las Animas & San Joa- reve, 
quin Land Co. Ver Matso; 199s 393509 
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Vv. 
Lake Co., 25 N.H. 525. 


Ng opedanee Fruit Co. v. 
N.J.Law 482; 
4 23 N.J.Law 204; 
Wichmann, (Sup.) 56 A. 148 


or occurring in a county or state other than the one 
in which it is situated,?® and plaintiff may elect 
whether he will sue in the county or state where the 
land lies or in that in which the aet causing the injury 
was committed.*® It has also been held that a stat- 
ute requiring an action for an injury to real estate 
to be brought in the county where the subject of 
the action is situated applies only to causes of action 
arising within the state,*° and that it prescribes no 
rule of venue in the case of an action for injury to 
land lying in another state where the court will en- 
tertain jurisdiction of such an action.*+ Conversely, 
it has been held that a statute referring to the venue 
of an action for injury to real property within the 
state will not be construed to render a eause of ac- 
tion for injury to property without the state transi- 
tory so that an action may be maintained within the 
courts of the state.*? 


Different counties in same district. In jurisdic- 
tions where the rule is aceorded full recognition, it 
has been held that a statutory provision fixing the 
venue of actions of this class in the county or district 
where the subject of the action is situated, will not 
be construed to permit suit for injuries to land to be 
brought in another county in the same judicial dis- 
triet.*8 


v. Foster, (Civ.App.) 44 S.W. 198 [aff 
in part and rev in part 45 S.W. 376, 
91 ‘Tex. 631]; Hunt v. Hardin,:'36.S. 
W. 1028, 14 Tex.Civ.App. 285. 


Va.—Honaker Lumber Co. v. Kiser, 
113 S.E. 718, 134 Va. 50; Chesapeake 
& O. ae Co. v.. Rison, 37 S.E. 320, 99 
Va. 18. 


Winnipiseogee 


Fox, 70 
Deacon v. 
Koorie v. 


Cal.App. 318. 
Colo.—Nortk Sterling Irr. Dist. v. 
Dickman, 178 P. 559, 66 Colo. 8. 
Fla—Lakeland Ideai Farm’ & 
Drainage Dist. v. Mitchell, 122 So. 516, 
97 Fla. 890. 


Ga.—Marchman vy. Brown, 85 S.E. 
99, 143 Ga. 335. 

Idaho.—Severe vy. Gooding, 254 P. 
1054, 43 Idaho 755; Brown v. Tam- 


arack & Custer Consolidated Mining 
€o,, 2138 P.363;137. Idaho: 650: 


Ind.—Du Breuil v. Pennsylvania 
Co., 29 N.E. 909, 180 Ind. 137; Indiana 
B. & W. Ry. Co. v. Foster, 8 N.E. 264, 
107 Ind. 430; Prichard v. Campbell, 
5 Ind. 494; Grace v. Cox, 44 N.E. 813, 
16 Ind.App. 150; Kinser v. Dewitt, 
384 N.E. 1014, 7 Ind.App. 597. 


Iowa.—Barnes v. Davis, 2 Iowa 160. 


Ky.—Combs v. Hargis Bank & 
Trust Co., 27 S.W.(2d) 1955;2384 Ky, 
202; Harp v. Brookshire, 248 S.W. 


177, 197 Ky. 794; Swart v. Reveal, 29 
S.W. 24, 16 Ky,L. 508. 


Md.—City of Baltimore v. Sackett, 
107 “A 557,135 Mal 56). 5 VACTUR.. 905s 
City of Baltimore v. Meredith’s Ford 
& Jarrettsville Turnpike Co. in Balti- 
more & Harford Counties, 65 A, 35, 
104 Md. 351, 10 Ann.Cas. 35. 


Mass.—-Allin vy. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 6 L.R.A. 416. 


Mich.—Dunnebacke y. Detroit, G. 
H. & M. Ry. Co.,'227 N.W. 811, 248 
Mich. 450. 


Miss.—Board of Drainage Com’rs 
of Drainage Dist. No. 10 of Bolivar 
County v. Board of Drainage Com’rs 
of Washington County, 95 So. 75, 130 
Miss. 764, 28 A.L.R. 1250., 


Neb.—Dhooghe vy. Chicago, R. I. & 
Py Ry: Col, 1362.N:. WwW.) 1075)) 9 Nebt 
613; Jacobson vy. Lynn, 75 N.W. 243, 


N.Y.—Brisbane v. Pennsylvania R. 
Co.; 98 N.BY 752, 205 NY! 434, 441A 
R.A.N.S. 274, Ann.Cas.1918E 593; 
Dodge v. Colby, 15 N.E. 703, 108 N.Y. 
445; Cragin v. Lovell, 88 N.Y. 258, 14 
N.Y.Wkly.Dig. 204, 2 N.Y¥.Civ.Proe. 
128 [rev 22 Hun 101]; Johnson vy. 
Millard, 190 N.Y.S. 865, 199 App.Div. 
73; Nassau Hotel Co. v. Barnett, 149 
N.Y.S. 645, 164 App.Div. 203; Sprague 
Nat. Bank ‘vy. :Eirie R.- Co.,; 57 Noy:s. 
844, 40 App.Div. 69 [dism 62 N.E. 
1100, 170 N.Y. 577]; Genet v. Dela- 
ware, ete., Canal Co., 8 N.¥.S. 822, 56 
Hun 640 [rev on another point 32 
NSH OCS oo, MN om OO oye Om laatee.cAG 
Teese 

N.C.—Perry v. Seaboard Air Line 
Ryo. Osim suas LOGO.) aloo aN eC. tin 
Interstate Cooperage Co. v. Hureka 
Lumber Co., 66 S.H. 434, 151 N.C. 455. 

N.D.—Farmer v. Dakin, 149 N.W. 
354, 28 N.D. 452. 


Pa.—Prevost v. Gorrell, 11 Phila. 
263, 38 Leg.Int. 128, 2 Wkly.N.C. 440. 


S.C.—Augusta Power Co. v. Savan- 
nah River Hlectrice Co., 149 S.E: 924, 


152 S.C. 295; Stuckey v. D. W. Alder- 
man & Sons Co., 93 S.E. 126, 107 S.c. 
426; Pierce v. Marion County Lum- 


ber ,.Co., 1.88 S.B. 135, 108 S.C. 261; 
Speer wg v. Bennett, 36 S.H. 2, 58 


Tenn.—Hall v. Southall Bros. & 
Carl, 240 S.W. 298, 146 Tenn. 129; 
Nashville: (Cen &, (Stve Jussyn COn vi 


Weaks, 13 Lea 148. 


Tex.—Lakeside Irr. Co. v. Markham 
Irr. ‘Co., 285 °S.We 598, 116) )Tex. 65. 
Walter v. Hammonds, (Civ.App.) 42 
S.W.(2d) 1084; Sims v. Trinity Farm 
Const. Co., (Civ.App.) 28 S.W.(2d) 
856; Grogan-Cochran Lumber Co. v. 
McWhorter, (Civ.App.) 4 S.W.(2d) 
995; Adams v. Wallace, (Civ.App.) 
217 S.W. 1079; Gulf, C..& S. F: Ry.. Co. 


26. Coley v. Hecker, 272 P. 1045, 
206 Cal. 22. 


fa] Permissive waste.—See Cox v. 
Little Rock, ete., R. Co., 18 S.W. 630, 
55 Ark. 454, 458. 


27. See infra § 86. 

28. See infra § 92. 

29. See infra § 88. 

30. See infra § 90. 

Sl. See infra § 89. 

3%. See infra § 93. 

33. See infra § 113. 

34. See infra § 92. 

85. See cases supra notes 25-— 34. 
36. Loeb v. Mathis, 37 Ind. 306. 


37. See cases supra notes 25 et seq. 


38. Smith v. Southern Ry. Co., 123 
rea 678, 1386 Ky. 162, 26 L.R.A.N.S. 
ail. 

39. Smith v. Southern Ry. Co., su- 
pra. 


40. Little v. Chicago, etc., R. Co., 
67 N.W. 846, 65 Minn. 48, 60 "Am.S.R. 
42139 RAC D 33 Home Ins. Coun 
Pennsylvania R. Co., 11 Hun (N.Y.) 
182; Barney v. Burstenbinder, 7 Lans. 
{N. Y, ) 210. 


41. Little vy. Chicago, ete Re Ce. 
67 N.W. 846, 65 Minn. 48, 60 Am.S.R. 
421, 33 L.R.A. 423. 


Jurisdiction see Courts § 44. 


42. Brisbane vy. Pennsylvania R. 
Co., 98 NE. 752, 205 N.Y. 434, 436, 44 
LBA NS. 274, Ann.Cas.1913E 593: 
Genet v. Delaware, etc., Canal Co., 8 
N.Y.S: 822, 56 Hun 640 Trev on other 
grounds 32 NE. 1078, 186 N.Y. 598, 19 
L.R.A. 127]. 


Jurisdiction see Courts § 44, 


43. McLeod v. Ellis, 26 P. 76, 2 
Wash. 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 80-83] 


Effect of joinder with action for injury to person- 
alty. It has been held damages to realty in anoth- 
er county may be awarded if suit for damages to per- 
sonal property from the same cause has been brought 
in the proper county.*# 


Confiicting provisions. It has been held also that 
a statute making an action for injuries to real prop- 
erty local is not affected by a constitutional provi- 
sion failing to include such actions among those 
declared to be loeal,*® although it is affected by a 
provision fixing venue of actions against corpora- 
tions.*® 

[§ 81] b. Trespass Generally. By the common 
law, trespass is a local action,*? and, by statute in 
many states,*® must be brought in the county where 
the land is situated,*® although all the defendants 
reside in another county.°® In some states, the ae- 
tion is, however, considered to be in its nature transi- 
tory.51. 

[§ 82] ec. Damage to Trees, Crops, Grass, etc. 
The phrases “injuries to real property” and “dam- 


/ 
44, Wilson v. Pecos & N. T. Ry.;R. Co., 42 So. 656, 118 La. 87. 
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age to real property,” in statutes fixing the venue of 
actions for such injuries in the county where the land 
is situated, have been construed to include damages to 
natural grass and herbage,®? growing erops,°? and 
growing trees.°* These terms also include the negli- 
gent burning of timber,°® fences, trees, and corn,*® 
and pastures,>? but not hay,®® although joining a 
claim for hay destroyed with one for injury to the 
real estate has been held not to oust the jurisdiction 
of the court.°® <A distinction is made under some 
decisions between damage to the land and to the 
grass growing thereon,®° according to which it has 
been held that an action for burning grass is not lo- 
eal,°t no injury to the possession, or to the freehold 
or estate, being involved.*2 


[§ 83] d. Damage to, or Removal of, Building. 
Destruction of, or damage to, buildings is an injury 
to the land within the statutes requiring the venue 
of such actions to be laid where the property is sit- 
uated.°? If, however, plaintiff’s right in the damag- 
ed property is a right to it as personalty, an action 


}816; Hannibal & St. J. R. Co. v. Ma- 


Co., 58 S.W. 183, 23.Tex.Civ.App. 706. 

{al Reason for rule.—Since full 
relief in damages for injuries of ev- 
ery character of injury sustained by 
reason of a single tort may be award- 
ed in the same action, no good reason 
exists why two suits in different 
counties should be brought. Wilson 
v. Pecos & N. T. Ry. Co., 58 S.W. 183, 
23 Tex.Civ.App. 706. 

{b] Damage by fire set by defend- 
ant.—R. A. Watson Orchards v. New 
York, Cc. & St. L. R. Co., 250 Ill.App. 
22: Wilson v. Pecos & N. T. Ry. Co., 
58 S.W. 183, 23 Tex.Civ.App. 706. 

45. Fitzpatrick v. Sonoma County, 
276 P. 113, 97 Cal.App. 588. 

[a] Strict construction of Const. 
art 6 § 5, relating to local actions is 
required. Fitzpatrick vy. Sonoma 
County, 276 P. 113, 97 Cal.App. 588. 

46. Miller & Lux v. Kern County 
Land Co., 66 P. 856, 134 Cal. 586 [rev 
65 P. 312, 6 Cal.Unrep.Cas. 684]. 

47. U.S.—Ellenwood v. Marietta 
Chair Co., 158 U.S. 105, 108, 15 S.Ct. 
Rds, Oo) ks t8d. (913: 

Ind.—Du_ Breuil 
Co., 29 N.E. 909, 130 Ind. 137; 
ard v. Campbell, 5 Ind. 494. 

Md.-——City of Baltimore v..Mere- 
dith’s Ford & Jarrettsville Turnpike 
Co. in Baltimore & Harford Counties, 
65 A. 35, 104 Md. 351, 10 Ann.Cas. 35. 

Mass.—Allin v. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 6 L.R.A. 416. 

Tex.—Morris v. Missouri Pac. R. 
Go. 14 SW. 228, 18° Tex. 17,422 Am: 
S.R. 17,°9 L.R.A. 349. 

Vt.—McLeod v. Connecticut, etce., 
R. Co., 6 A. 648, 58 Vt. 727; Niles v. 
Howe, 57 Vt. 388. 

Eng.—Douison v. Matthews, 4 T.R. 
503, 106 Reprint 1143. 

48. See statutory provisions. 

49. U.S.—lLivingston v. Jefferson, 
¥.Cas.No. 8,411, 1 Brock. 203, 209, 4 
Hughes 606. : 

Ark.—Jacks v.. Moore, 33 Ark. 31. 

Cal.—Ophir Silver Min. Co. v. Su- 
perior Court of City and County of 
San Francisco, 82 P. 70, 147 Cal. 467. 

Ind.—Prichard v. Campbell, 5 Ind. 
494, ; 

Jowa.—Barnes v. Davis, 2 Iowa 160. 

La.—Brown v. Louisiana & N. W. 


v. Pennsylvania 
Prich- 


Md.—City of Baltimore v. Mere- 
dith’s Ford & Jarrettsville Turnpike 
Co. in Baltimore & Harford Counties, 
65 A. 35, 104 Md. 351, 10 Ann.Cas. 35. 


Mass.—Allin v. Connecticut River 
Lumber Co., 23 N.E. 581, 150 Mass. 
560, 561, 6 L.R.A. 416. 


Mich.—Dunnebacke v. Detroit, G. 
H. & M. Ry. Co., 227 N.W. 811, 248 
Mich. 450. 

N.Y.—Barrett v. Palmer, 31 N.E. 
L017, 135) NY. 339,131 Am:S:R, 835; 17 
L.R.A. 720; Nassau Hotel Co. v. Bar- 
nett, 149 N.Y.S. 645, 164 App.Div. 203; 
Rothlein v. Hewitt, 61 N.Y.S. 97, 29 
Mise. 664. 


N.D.—Farmer, vy. Dakin, 149 N.W. 
354, 28 N.D. 452. 


S.C.—Henderson vy. Bennett, 36 S. 
B02). 58aS-C.738-6- 

fa] Statement of rule.—‘“By the 
law of England, and of those States 
of the Union whose jurisprudence is 
based upon the common law, an ac- 
tion for trespass upon land, like an 
action to recover the title or the pos- 
session of the land itself, is a local 
action.” Ellenwood v. Marietta Chair 
Conlon Se Cty lks, LOS Ui. WSs LOT 39 
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[b] In Mississippi the common- 
law distinction between local and 
transitory actions does not exist. 
The statute alone governs. The only 
local actions in Mississippi are eject- 
ment and trespass on land. They 
must be commenced in the county in 
which the land lies. The action of 
trespass on land, to become local un- 
der the statute, must contain the ele- 
ments of force and entry necessary to 
constitute the common-law action of 
trespass quare clausum fregit. 
Archibald v. Mississippi & T. R. Co., 
6 So. 238, 66 Miss. 424. 


[c] Bntry of demised property.— 
An action against a landlord for dam- 
ages for entering the demised prop- 
erty and making alterations is with- 
in Code Civ. Proc. § 982, requiring 
actions to recover a judgment affect- 
ing a “right’’ in realty to be tried in 
the county where the realty is situat- 
ed. Rothlein v. Hewitt, 61 N.Y.S. 97, 
29 Misc. 664. 


50. Barnes v. Davis, 2 Iowa 160; 
Henderson v. Bennett, 36 S.E. 2, 58 
SE 3 0: 

51. Williams v. Pope Mfg. Co., 27 
So. 851, 52 La.Ann, 1417, 50 L.R.A. 


'Co., 68 S.E. 1060, 153 N.C. 


honey, 42 Mo. 467. 


52. Severe v. Gooding, 254 P. 1054, 
43 Idaho 755. But see infra text and 
notes 60-62. ’ 


53. Duncan v. Yordy, 27 Kan. 348; 
Pierce v. Marion County Lumber Co., 
88 S.E. 185, 103 S.C. 261. 


54. Gulf, C. &'S.F. Ry. Co. v.. Fos- 
ter, (Tex.Civ.App.) 44 S.W. 198 [aff 
in part and rev in part 45 S.W. 876, 
94 Dexs (6S yt 

55. Perry v. Seaboard Air Line Ry. 
Las 


56 Indiana B. & W. ‘Ry. Co. _v. 
Yoster, 8 N.E. 264, 107 Ind. 430; Nash- 
ville, C. & St. L. Ry. Co. v. Weaks, 13 
Lea (Tenn.) 148. 


57. Indiana B. & W. Ry. Co. v. 
Foster, 8 N.E. 264, 107 Ind. 430. 


58. Indiana B. & W. Ry. Co. v. 
Foster, supra. 


59. Indiana B. & W. Ry. Co. v. Fos- 
ter, supra. 


60. Knight v. Houston & T. C. R. 
Co. 55. S..W.4558,9938 Dex,-447— 


61. Knight v. Houston & T. C. R. 
Co., supra. 

[a] Sparks, from  locomotive.— 
Knight v. Houston & T. C. R. Co., 5 
S.W. 558, 93 Tex. 417. 

62. LE tiWorth: 6 -Ni1O:. . Re -Coulvs 
Wallace, 12° S.W. 227, 74 Tex. 581; 
Thompson v. Locke, 1 S.W. 112, 66 
Tex. 3833 )) Miller (v2) RuskiVLy Bex, 
170. See also Bagley v. Columbus 
pouthen Ry. Co., 25 S.E. 638, 98 Ga. 

63. Dunaway v. Russell, 294 S.W. 
1, 173 Ark. 898; Las Animas & San 
Joaquin Land Co. v. Fatjo, 99 P. 393, 
9 Cal.App. 818; Combs v. Hargis Bank 
& Trust Co., 27 S.W.(2d) 955, 234 Ky. 
202; Sims v. Trinity Farm Const. Co., 
(Tex.Civ.App.) 28 S.W.(2d) 856. 

[a] Fire damage.—(1) An action 
for the destruction by fire of build- 
ings belonging to plaintiff, and lo- 
cated on his land, was an action for 
an injury to real property, and was 
triable in the county where the real 
property was situated. Las Animas 
& San Joaquin Land Co. v. Fatjo, 99 
P. 393, 9 Cal.App. 318. (2) Destruc- 
tion of a hotel by fire, growing out of 
negligent conduct is an injury to real- 
ty for which an action is maintainable 
where the realty is situated. Combs 
v. Hargis Bank & Trust Co., 27 S.W. 
(2d) 955, 234 Ky. 202. 
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for damages thereto is not within the requirement 
of the rule. oa 


[§ 84] e. Cutting and Removing Timber. Cutting 
timber®® or taking stumps®® constitute injuries to 
real estate within “the statutory enactments and ac- 
tions therefor are to be brought where the land hes 
and not elsewhere.®* If the Tand is situated in two 
counties, the county wherein that part of the land 
trespassed upon is situated is the proper county 
wherein to sue.°® But if the action is merely for 
the value of the timber taken it need not be brought 
in the county wherein the land was situated.°® Fur- 
ther, a statute providing that actions whereby the 
title to land may be affected must be brought in the 
county within which the land is situated does not re- 
quire an action for damages for cutting and carrying 
away timber to be brought therein,’° although a con- 
trary holding has been made where the pleadings 
placed the title in issue.‘ 


[§ 85] f. Removal of Ore. While an action to re- 
cover only the value of ore severed from the land is 
transitory, where the whole or any part of the 
damages claimed is for injury to the freehold, the 
action is local and must be tried in the county where 
the land is situated.7? 


[§ 86] g. Obstruction or Interference with Ease- 
ments.7* Under the general rules,’* an action for 
the obstruction’® or disturbance*® of an easement is 
local. By virtue of a statute defining the words 
“real property” within the venue statute to mean 
lands, tenements, and hereditaments, an action for 
damages caused by the obstruction of a passway, 
which is an easement and therefore a hereditament, 


64. Gosliner v. Briones, 204 P. 19, [a] 
187 Cal. 557; Rogers v. Woodbury, 15 
Pick. (Mass.) 156. 

[a] House and windmill on anoth- 
er’s land.—An action for the destruc- 
tion of a house and windmill erected 
on another’s land was based on the 
destruction of personal property, and 
was not within Code Civ. Proc. § 392 
subd 1. Gosliner:v. Briones, 204 P. 
LO AS eCal.55 %. 

[b] Presumptions.—In an action 
of trespass for “taking and carrying 
away” what the plaintiff claimed to 


so that the 


perior Court 
San Francisco, 


be his “small fishhouse and camp,” 73. 

it was held that the description did | see infra § 115 

not raise a presumption that the tres- 74. See supra § 80 
pass was to real property, and there- 75 : 


fore make the action local. Rogers 
v. Woodbury, 15 Pick. (Mass.) 156. 


65. Johnson v. Millard, 190 N.y.S. |, [2] 
865, 199 App.Div. 73; Interstate 
Cooverage Co. vy. Eureka Lumber Co., 
66 S.B. 434; 151 N.C. 455; Grogan- 
Cochran Lumber Co. v. McWhorter, 
(Tex.Civ.App.) 15 S.W.(2d) 126; Gro- 
gan-Cochran Lumber Co. v. McWhor- 


177, 197 Ky. 794. 


committed. 
RR. Cos 


ter, (Tex.Civ.App.) 4 S.W.(2d) 995; 76. Gunther v. 
Honaker Lumber Co. v. Kiser, 118 S. | 34, 86 Md. 1; 
BK. 718, 134 Va. 50. 510; 

66. Stuckey v. D. W. Alderman & | Co., 6 A. 648, 58 Vit. 727. 
Sons Co;,, 93 SB. 126, 107. S.C) 426. 77. 


67. Grogan-Cochran Lumber Co. v. | 177, 197 Ky. 794. 
McWhorter, (Tex.Civ.App.) 15 S.W. 78. 
(2d) 126. Mich. 458. 

68. Interstate Cooperage Co. v. 79. 
Eureka Lumber Co., 66 S.E. 434, 151 20. 
ING @ 455. (Mass. ) 59. 

69. Emerson v. Turner, 130 S.W. 81. 
LS atteien Sie PN EG 82 91. 

ZO: meerlainibal abe, (Stem Jig iktw nc On. “Ve 
Mahoney, 42 Mo. 467. 

Wl. ) Force) v. (Carr, 


ognizing rule). 
GRAN ila. Jao bls 
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Plea of liberum tenementum 
to an action under the Timber Act 
(Revision p 1187), 
the destruction or cutting of timber 
without permission on land to which 
defendant had no right and title, 
brings in question the title to land, 
action 
transitory” within the meaning of § 
2 of the act relating to venue. 
Variance OeN Jilrdi oils, 

72. Ophir Silver Min. 
aN the and County of 
Oo P 


for penalties for 


ah rhe of private road 


Harp v. Brookshire, 248 S.W. 


Obstructing drain.—An action 
in trespass for closing and obstruct- 87, 
ing a drain was properly brought be- ¢ 
fore the court having 
over the place where the trespass was 
Brown y. Louisiana & N. 
42 So. 656, 118 La. 87. 


Dranbauer, 38 A. 38, 
Crook v. Pitcher, 
McLeod vy. Connecticut, ete, R. 


Harp v. Brookshire, 248 S.W. 
See Barnard v. Hinkley, 10 


Barnard v. Hinkley, supra. 
Thompson v. Crocker, 


82. Miller & Lux v. Madera Canal 


[§§ 83-89 


must be brought in the county where the passway is 
located.** 


[§ 87] h. Obstruction of Watercourse. An action 
for obstruction of navigation on a stream, while lo- 
cal under common-law principles,’® is not within the 
meaning of a statute making local actions on the 
case for injury to real estate.?® An action for in- 
jury to a mill occasioned by a dam erected by de- 
fendant on the same stream in another county may, 
at common law, properly be brought in the county 
wherein the mill is located.*° 


[§ 88] i. Appropriation or Diversion of Water. 
At common law an action for injury to land ocea- 
sioned by the diversion of a watercourse is regarded 
as local.81 Statutes requiring actions for injuries 
to real property to be brought in the county where 
the land is situated are applicable to actions for the 
diversion of the waters of a. stream,*” or for diver- 
sion of waters from a canal supplying power to 2 
mill,** or for unauthorized appropriation of water by 
upstream irrigation companies.®** So, also, an action 
to abate as a public nuisance a diversion of water 
contrary to statute, where it involves injury to real 
property, must be tried in the county where the sub- 
ject of the action is situated.*° An action for the 
diversion of waters from their accustomed channel to 
the damage of plaintiff, who owned land over which 
the water flowed, has, however, been held not one 
affecting title or interest in land.*® 


[§ 89] j. Flowing or Flooding Lands. Generally, 
an action for damages for overflowing land is loeal, 
and must, therefore, be brought in the county where 
the land lies. Where there is a single injury by 


& Irrigation .Co., 99 P. 502, 155 Cal. 
59, 22 L.R.A.N.S. 391; Meyer v. State 
Land Settlement Board, 278 P. 452, 99 
Cal.App. 337. 

83. Chesapeake & O. Ry. Co. v. 
Rison, 37 S.E. 320, 99 Va. 18. 


84. Lakeside Irr. Co. v. Markham 
Irr..Co.; 285 S.W. 593, 116 Tex. 65. 


Force 85. McClatchy v. Laguna Lands, 
Limited, 164 P. 41, 32 Cal.App. 718; 
Morris v. Remington, 1 Pars.Eq.Cas. 
(Pa.) 387. 

Os M4 Cal. s46%s 86. Thompson vy. Attica Water Co., 
IAN.Y-CiveProc. 3368. 

[a] The right of a riparian owner 
to use the water running on his land 
is not an interest in realty within the 
meaning of: Code Civ. Proc. § 982. 
Thompson v. Attica Water Co., 1 N.Y. 
Civ.Proc. 368. 

Ind.—Overmyer v. Barnett, 123 
N.E. 654, 70 Ind.App. 569, 

Minn.—Thompson y. St. Louis Riv- 
er Dam & Improvement Co., 129 N.W. 
780, 113’ Minn. 425. 

Miss.—Board of Drainage Com’rs 
of Drainage Dist. No. 10 of Bolivar 
County v. Board of Drainage Com’rs 
of Washington County, 95 So. 75, 130 
Miss. 764, 28 A.L.R. 1250. 

N.H.—Worster v. Winnipiseogee 
Lake Co., 25 N.H: 525. 

N.J.—Defiance Fruit Co. 
70 A. 460, 76 N.J.Law 482; 
Shreve, 23 N.J.Law 204. 

Pa.—Prevost v. Gorrell, 33 Leg. 
Int. 128, 2 Wkly.N.C. 440, 11 Phila. 


is not “merely 


Co. v. Su- 


jurisdiction 


61 Ma. 


v. Hox, 
Deacon v. 


9 Pick, 


Watts v. Kinney, 6 Hill (N.Y.) | 263. 
See McLeod v. Connecticut, 
etc., Rw Co: 6A. 648, 58 Vit. 727 (rec- 


S.C.—Pierce v. Marion County 
Lumber Co., 88 S.E. 135, 103 S.C. 261. 
[a] Damages to land and crops 
from clogging up stream.—Pierce v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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backwater affecting at the same time lands that le 
in two counties, the action is triable in either®’® and 
so, also, where plaintiff’s premises are flooded by rea- 
son of the construction of a dam in the outlet of a 
lake in another county.*® The rule applies to actions 
for damages by flooding land through improper con- 
struction of railroad tracks,®® but where, under the 
statutes, the only local actions recognized are eject- 
ment and trespass, such a suit need not be brought 
in the county where the land is situated.®°! An action 
for injury to land or crops does not, however, neces- 
sarily involve title to land within the meaning of 
venue statutes.°? An action against an irrigation 
district fer injury to land from seepage is properly 
brought as an action for an injury to real Property, 
in the county where the land is situated.°% 


[§ 90] k. Pollution of Water. An action for 
damages for the pollution of a stream forcing the 
plaintiff to suspend mining operations, has been held 
to be transitory,®* and not an action for injuries to 
real property within the contemplation of the stat- 
ute.®® 


[§ 91] 1. Removal of Oysters. Since oysters are 
personalty when severed from the bed, an action for 
damages for their conversion is not properly brought 
in the county in which the beds’ are situated on the 


_ground that the action is one for injury to the land.®¢ 


[§ 92] m. Nuisances. At common law, an action 


Marion County Lumber Co., 88 S.E. 
13571103, S.C« 26%. 


[b] Dam in outlet of lake in an-| Providing for 
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from flooding, under L. (1909) c¢ 126 
§ 1 (Rev. L. Suppl. 
terms of the district 
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of trespass on the case for nuisance to real property 
is loeal.°* The rule does not, however, include ac- 
tions for damages because of defamation through a 
nuisance affecting plaintiff’s property.®* 


[§ 93] n. Slander of Title. An action for a slan- 
der of title must be brought where the land les.®® 


[§ 94] 0. Miscellaneous Actions. Among other 
actions which have been held not to be within the 
meaning of statutes fixing the venue of actions to 
recover for injury to real property! are actions for 
compensation for a waterway used by a drainage dis- 
trict,” for delay in completing a loan because of the 
malicious recordation of an attachment,* or for dam- 
ages to a mortgagee because of the refusal ofa reg- 
ister of deeds to note a mortgage lien.t An aetion 
for damages for the unauthorized sale of premises 
mortgaged by plaintiff does not arise from any injury 
to the real property.° 

{§ 95] 5. Cancellation, Rescission, or Setting 
Aside of Contracts, Conveyances, or Encumbrances— 
a. Contracts. Actions purely for rescission of cen- 
tracts for the sale of land, being in personam and 
not in rem, are, as a general rule, transitory. This 
rule has been applied where the primary considera- 
tion was cancellation,’ or the recovery of the pur- 
chase money,® and the determination of rights in the 
land was incidental only.® If, however, the object 
of the action is to destroy a pretended exchange and 


ing the thing. When this invasion 
occurs the language which affects a 


[1909] § 105—8) 
thing is actionable. Edwards vy. Bur- 


other county.—Overmyer v. Barnett, 
123 N.E. 654, 70 Ind.App. 569. 

{c] Injury from backwater raised 
by a dam must be sued for in the 
county where the lands lie or the 
cause of action arose. Deacon v. 
Shreve, 23 N.J.Law 204. 


[d] Mining property.—An action 
brought by a lessee of a mine against 
the lessee of an adjoining mine, for 
injuries caused by the latter’s mining 
whereby the former’s mine was flood- 
ed, is a local action, and should be 
brought in the county in which the 
mines lie. Prevost v. Gorrell, 33 Leg. 
Int: 128, 2 Wkly.N.C. 440, 11 Phila. 
263. 

{e] Statutory provision.—Action 
to obtain damages for flowing land 
by a milldam is local in Maine, being 
made so expressly by statute giving 
the remedy. Hall v. Decker, 48 Me. 
255. 

88. Defiance Fruit Co. v. Fox, 70 A. 
460, 76 N.J.Law 482. 


89. Overmyer v. Barnett, 123 N.E. 
654, 70 Ind.App. 569. | 

90. Dhooghe v. Chicago, R. I. & P. 
Ry. Co., 136 N.W. 1075, 91 Neb. 613. 


91. Archibald v. Mississippi & T. 
R. Co., 6 So. 238, 66 Miss. 424. 


92. Thompson vy. St. Louis River 
Dam & Improvement Co., 129 N.W. 
780, 113 Minn. 425. 


[a] Driving logs.—An action for 
damages to crops through the negli- 
gent maintenance of a dam to facili- 
tate the driving of logs where the wa- 
ter of a river is diverted and thrown 
upon the land occupied by plaintiff 
is not one necessarily involving the 
title to real estate. Thompson vy. St. 
Louis River Dam & Improvement Co., 
129 N.W. 780, 113 Minn. 425. 


{[b] Bule applied.—It was not re- 
versible error to deny a motion for 
change of venue from Virginia to Du- 
luth in an action for injuries to land 


| 


court at Virginia, but that all actions 
involving titles to realty shall be 
tried at Duluth, the action not nec- 
essarily involving the title to realty. 
Thompson y. St. Louis River Dam & 
Improvement Co., 129 N.W. 780, 113 
Minn, 425. 


_\93. North Sterling Irr. Dist. v. 
Dickman, 178 P. 559, 66 Colo. 8. 


94. Harris Clay Co. v. Carolina 
ae Clay Co., 164 S.E. 341, 203 N. 


95., Harris. \Clay  jCo.. Vv. 
China Clay Co., supra. 


96. Makely v. A. Boothe Co., 
BE 5825 129° N-Ci 1. 


97. Railroad Co. v. Orcutt, 16 Gray 
(Mass.) 116; Horne v. Buffalo, 1 N.Y. 
Si S02249) Hunt’ (625 Melbeods val Con= 
necticut, etc., R. Co., 6 A. 648, 58 Vt. 


Carolina 


39 S. 


727; Reg. v. Cotton, 1 E.&H. 203, 102 
E.C.L. 202, 120 Reprint 885; Irwell 
Navigation Co. v. Douglas, 2 East 


497, 502, 102 Reprint 459; Warren v. 
Webb, 1 Taunt. 379, 127 Reprint 880. 


98. Jefferies Vv. Duncombe, 2 
Campb. 3, 11 East 226, 103 Reprint 
994. 

[a] Suggestion of bawdy house.— 
Where D had set up in front of P’s 
dwelling-house a certain mark sug- 
gesting a bawdy house, it was con- 
tended that P.’s action for damages 
was local. But, said Lord Ellenbor- 
ough, “this is not a local injury: 
the house \indeed is local, but the im- 
putation meant to be conveyed by the 
nuisance is not against the property, 
but against the man, 
it.” Jefferies v. Duncombe, 2 Campb. 
3, 11 Hast 226, 229, 103 Reprint 991. 


99. Coley v. Hecker, 272 P. 1045, 
206 Cal. 22; Fearon v. Fodera, 148 P. 
200, 169 Cal. 370, Ann.Cas.1916D 312; 
Edwards v. Burris, 60 Cal. 157. 


[a] Reason for  rule.—Persons 
may have a right in or to a thing, 
the right of property, and this right 
may be invaded by language concern- 


who occupies, 


ris, 60 Cal. 157. 
1. See supra § 80. 
2. Gallup v. Sacramento & San 


Joaquin Drainage Dist., 151 P. 1142, 
pT Calg 17 ir 

8.. Perkins v. Winder, 11 P.(2d) 
394, 123 Cal.App. 467. 

[a] Standing alone, the proper 


place of trial of a cause of action al- 
leging that defendants’ malicious rec- 
ordation of attachment depreciated 
the value of plaintiffs’ property would 
be, where the property was situated. 
Perkins v. Winder, 11 P.(2d) 394, 123 
Cal.App. 467. 


4. Perkins v. Winder, supra. 


5. Rogers v. Barnes, 47 N.E. 602, 
169 Mass. 179, 38 L.R.A. 145. 


6. Kihn v. Citizens’ State Bank of 
Claflin; %252) (Ps 232,22) Kanwoaior 
Bullitt v. Eastern Kentucky Land 
Co., 36 S.W. 16, 99 Ky. 324, 18 Ky.L. 
Parish v. Oldham, 3-J.J.Marsh. 
(Ky.) 544; Kendrick v. Wheatley, 3 
Dana (Ky.) 34; Lucas v. Patton, 107 
S.W. 1143, 49 Tex.Civ.App. .62. 


7. %State v. District Court of 
Grant County, 211. N.W. 469, 169 
Minn. 515; State ex rel. Weld v. Dis- 


trict Court of Blue Earth County, 178 
N.W. 1004, 146 Minn, 422. 


8. Terry v. Rivergarden Farms 
Co., 154 P. 476, 29 Cal.App. 59. 


9. Terry v. Rivergarden Farms 
Co., supra; State v. District Court of 
Grant County, 211 N.W. 469, 169 Minn. 
515; State v. District Court of Swift 
County,' 205 N.W. 284, 164 Minn, 433., 


[a] Im action to cancel contract 
for fraud (1) subject matter is con- 
tract, and primary relief sought is 
its cancellation, and action is triable 
where defendant resides. State v. 
District Court of Swift County, 205 
N.W. 284, 164 Minn. 433. (2) An ac- 
tion to cancel a contract for sale of 
land on the ground of fraud and for 
the recovery of the purchase price 
paid before the discovery of fraud, 


f 
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to free the land from a cloud,!® or to determine 
elaims and rights in the land, the action should be 
brought where the land is located,*! although it in- 
volves the validity of a contract for the eancella- 
tion of which it would be proper to bring a direct 
action elsewhere.’? There is, however, authority to 
the effect that an action to cancel a contract for the 
sale of land is local,'® and that an action to rescind 
an executed contract and to recover the consideration 
paid,’* or an action by the purchaser to cancel his 
contract and notes and to recover sums already 
paid;?® is an action involving a right or interest in 
real property which must be tried in the county in 
which the land is situated. 


[§ 96] b. Conveyances Generally. The venue of 
a suit in equity or an action of hke nature under 
the codes to cancel a deed or conveyance on grounds 
of equitable cognizance!® has been frequently held 
not one to be regarded as restricted to the county 
in which the land involved is located,'* and not to 
be one involving the title to land,t® or affecting real 
estate,1® or for the recovery of land or an interest 
therein,?° or for damages thereto.2+ Further, such 
an action is properly brought in the county of resi- 
dence of a defendant against whom substantial relief 


in which it dpes not appear that the ]Ga. 134. 
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is prayed under a statute fixing the venue of actions 
for equitable relief.2? On the other hand, however, 
it has been held that such an action is local where 
the decree would operate against the land and not in 
personam merely,?* and that an action to cancel a 
deed is within a statutory provision requiring an 
action for the recovery of real property or of an es- 
tate or interest therein or for the determination in 
any form of such right or interest to be tried in the 
county in which the subject of the action or some part 
thereof is situated,?* or within a statute fixing the 
venue in such county where real estate is the subject 
matter of the suit.2> However, it is not within a 
constitutional provision requiring actions for the re- 
covery of, for the possession of, quieting title to, or 
for the enforcement of liens on, real estate to be tried 


within such county.26 Where a part of the primary 


and principal relief sought essential to the granting 
of any relief is an accounting, the action has been 
held to be transitory.27. Where the main relief sought 
is damages for fraud inducing a conveyance, and a 
cancellation of the conveyance is sought as incidental 
relief, the action is transitory.?® 


[§ 97] c. Conveyances in Fraud of Creditors.?° 
Actions to set aside fraudulent conveyances and to 


erating directly upon the property, 
and does not apply to those by which 
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vendee had title to the land, and in 
which no relief as to any real estate 
record is involved, is a transitory and 
mot a local action. State v. District 
Court of Pine County, 102 N.W. 869, 
94 Minn, 370, 3 Ann.Cas. 725. 

19. Randall v. Ross, 147 P. 72, 94 
Kan. 708; Wilson v. Mills, 157 P. 467, 
91 Wash. 71. 

11... Watts v. White, 13 Cal.. 321; 
Lee v. American Trust & Savings 
Bank of Lowden, 228 N.W. 570, 209 
Iowa 609; Wilson v. Kryger, 149 N.W. 
721, 29 N.D. 28 [aff 37 S.Ct. 34, 242 U. 
S. 171, 61 L.Ed. , 229]. 

[a] Mining claim is real estate, 
as to the venue of actions, such as 
an action to set aside a contract of 
sale of the claim. Watts v. White, 13 
Cal. 324. 

12. Wilson v. Kryger, 149 N.W. 
721, 29 N.D. 28 [aff 37 S.Ct. 34, 242 
U.S. 171, 61 L.Ed. 229]. 


13. Wilson v. Kryger, 
721, 29 N.D. 28. 

fa] Suit for dissolution of sale of 
immovable property coupled with de- 
mand for possession involves mainly 
the ownership of the property, and 
hence such suit may properly be 
brought in the parish where the prop- 
erty is situated. McKenzie v. Bacon, 
38 La.Ann. 764. d 


14. Birmingham v. Squires, 123 N. 
Y.S. 906, 139 App.Div. 129. 


15. Vaughn v. Fallin, 111 S.E. 513, 
183 N.C. 318. 


16. Grounds for cancellation of 
instruments see Cancellation of In- 
struments §§ 10-74. 


17. U.S. Fidelity & Guaranty Co. 
v. Bourland, 283 S.W. 13, 171 Ark. 1; 
Blackhurst v. James, 136 N.E. 754, 
304 Ill. 586; Zane v. Vawter, 172 P. 
“37, 102 Kan. 887. 


18. Gray v. Georgia Loan & Trust 
Co., 143 S.K. 501, 166 Ga. 445; Chose- 
wood v. Jones, 92 S.E. 646, 146 Ga. 
804; Southern Title Guarantee Co. 
y. Lawshe, 73 S.E. 661, 137 Ga. 478; 
Clayton v. Stetson, 28 S.E. 983, 101 
Ga. 634; Saffold v. Scottish-Ameri- 
can Mortg. Co., (Ga.) 2.7 S.E. 208, 98 
*Ga. 785; McArthur v. Matthewson, 67 


149 N.W. 


19. Blackhurst v. James, 136 N.E. 
754, 304 Ill. 586; Hayes v. O’Brien, 37 
N.E. 73, 149 Ill. 403, 23 L.R.A. 555; 
Eppstein v. Nathan, 71 Ill.App. 192. 

{a] Suit to set aside deed and ob- 
tain specific euforcement of a con- 
tract to sell Jand does not affect real 
estate within Rev. St. c 22 § 3, requir- 
ing suits that affect real estate to be 
brought in ‘the county where it is 
situated. Hayes v. O’Brien, 37 N.E. 
73, 149 Tll. 408, 23 L.R.A. 555. 

20. U.S. Fidelity & Guaranty Co. 
v. Bourland, 283 S.W. 13, 171 Ark..1: 
Copley v. Berry, 12 Rob. (La.) 79; 
Vandever v. Freeman, 20 Tex, 336; 
Morris vy. Runnells, 12 Tex. 177. 

21. U. S. Fidelity & Guaranty Co. 
Vv. Bourland, (283 S.W..13, 171 Ark. 1; 
Morris v. Runnells, 12 Tex. 177. 


Venue of actions to set aside fraud- 
ulient conveyances generally see 
Fraudulent Conveyances § 625. 


22. Chosewood v. Jones, 92 S.H. 
646, 146 Ga. 804; Frazier v. Broyles, 
90 S.E. 54, 145 Ga. 857; Frazier v. 
Broyles, 89 S.B. 748, 145 Ga. 642; 
Southern Title Guarantee Co. v. Law- 
She, 73 S.E. 661, 137 Ga. 478; Fulg- 
ham v. Pate, 77 Ga. 454; McArthur v. 
Matthewson, 67 Ga. 134. 


[a] Removal of cloud.—-Southern 
Title Guarantee Co. v. Lawshe, 73 S.—. 
661, 137 Ga. 478. 


{b] Sale of stock made realty by 
statute is within rule. HEagle & Phe- 
nix Mfg. Co. v. West, 61 Ga. 120. 


[ce] In bill to marshal assets of an 
intestate, the question of the validity 
of a conveyance made by him may 
be tried although the suit be in a 
county where the land does not lie, 
the court having jurisdiction of the 
parties. Coleman v. Franklin, 26 Ga. 
368. 


23. Black v. Black, 289 P. 480, 131 
Kan. 154. 


{a] Operating in personam.—Gen. 
St. (1915) § 6938, requiring actions 
“for the determination in any form” 
of an interest in real property tto be 
brought in the county where it is sit- 
uated relates only to actions in which 
such result is sought by means op- 


the conduct of defendant iis sought to 
be controlled, although the title to 
the property may thereby be affect- 


ed. Zane’ v. Vawter, 172 P. 37, 102 
Kan. 887, 
24. Cal.—Stanley Vv. Barney, 


(App.) 10 P.(2d) 1022. 


Colo.—Campbell v. Equitable Secu- 
rities Co., 56 P. 88, 12 Colo.App. 544. 


Minn.—State v. District Court of 
Big Stone County, 139 N.W. 6138, 120 
Minn. 526. 


Porto Rico.—Alomar vy. Bou, 27 Por- 
to Rico 393. 


S.C.—Dickerson v. Oliphant, 158 S. 
E. 546, 160 S.C. 288. : 


‘[a]_ “Am action for the nullity of 

a deed, if successful, absolutely de- 
termines the right or interest of de- 
fendant and restores or establishes 
Such right or interest in the com- 
plainant.” Alomar v. Bou, 27 Porto 
Rico 393, 394. 


[b] Action by stockholder in a 
corporation to set aside a conveyance 
of real estate made in pursuance of a 
resolution fraudulently adopted is in 
the nature of a real action which, un- 
der the statute, must be tried in the 
court where the real estate is situat- 
ed, although an accounting dependent 
on the determination of the ownership 
of the land was prayed for. Dial v. 
Homestead Land & Bldg. Co., 179 P. 
444, 39 Cal.App. 479. 


[ec] If several grants are involved, 
in one transaction, suit may be 
brought in the county wherein part of 
the land lies. Kanawha Hardwood 
ce v. Waldo, 76 S.E. 680, 161 N.C. 

25. Davidson v. 
384, 215 Ala. 205. 

26. Reid v. Kerr, 220 P. 688, 64 
Cal.App. 117. 

27. Smith v. Barr, 79 N.W. 507, 76 
Minn, 513. 

28. State v. District Court, Becker 
County, 162 N.W. 351, 136 Minn. 471; 
State ex rel. Tomka v. Jelley, 159 N. 
W. 788, 184 Minn. 332. 

29. Generally see Fraudulent Con- 
veyances § 625. 


Brown, 110 So. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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subject property to the claims of creditors have been 
held local as within the intent of statutes providing 


‘for the venue of actions for the recovery of real 


property,*° or of an estate or interest therein,*? or 
for the determination in any form of such right or 
interest,°? or for the sale of real property under a 
mortgage, hen, or other encumbrance,** or to enforce 
a charge or hen on lands.** Further, such an action 
has been held to be within the meaning of a statute 
requiring bills in equity to be commenced in the 
county in which the property in dispute is situated if 
the subject matter is local.*®° On the other hand, in 
some jurisdictions actions in equity to set aside con- 
veyances as in fraud of creditors are regarded as 
transitory,*® and that, under statutes controlling the 
venue of actions in equity generally, they may be 
brought in the county wherein material defendants 
reside,?7 notwithstanding constitutional require- 
ments that suits respecting title to land must be tried 
in the county wherein it lies,?® or that actions to en- 
force liens on real estate shall be commenced in the 
county in whieh such real property is situated,®® or 
a statute fixing the venue of actions for the recovery 
of land.*° 


Question incidentally arising. Where, in an ac- 
tion involving a conveyance to land within the coun- 


‘ty as fraudulent, it is alleged that the consideration 


30. Harris v. Smith, 202 S.W. 244, 
133 Ark. 250. 
31: Williams v. Davenport, 205 S. 
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longed to the debtor, 
was properly brought in the county 
where the land lies. 
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s 


4 

was a conveyance of land in another county, the 
character of such conveyance as fraudulent may be 
inquired into.*t So, where a complaint for the pur- 
pose of showing false representations at the time of a 

purchase of personal property alleges that defendant 
ae since the purchase, fraudulently conveyed land 
situated in an adjoining county to a codefendant 
without consideration, but does not seek to set aside 
the conveyance nor state facts sufficient for that pur- 
pose, it does not state a cause of action to set aside 
a fraudulent conveyance of land in another county 
and hence necessarily to be tried in such county.*? 


[§ 98] d. Mortgages and Other Liens or Encum- 
brances. An action to set aside or cancel a mort- 
gage*® or other hen on land‘*‘ is ordinarily regarded 
as local within the meaning of statutes requiring ac- 
tions for the recovery of, or involving interests in, 


‘realty to be brought within the county where the 


land is situated, although in some jurisdictions it 
is held proper to bring such actions in the county of 
defendant’s residence as prescribed by the venue of 
actions in equity generally.4® A transitory action in 
equity is not rendered local by reason of the fact 
that cancellation of real estate mortgages is sought 
as part of the relief,*® at least if there is no attempt 
to quiet title or to expunge the record of the mort- 
gage.*7 So, where thé action is essentially one of an 


veyance is not “suit respecting title 
to land,’ required to be brought in 
the county where the land lies.. New- 


the proceeding 


Abramson v. 


W. 551, 181 Ky. 496; Marcum v. Pow- 
ers, 9 S.W. 255, 10 Ky.L. 380. But 
see McCallister’s Adm’r v. Savings 
Bank of Louisville, 80 Ky. 684, 4 Ky.L. 
682 (holding an action to have a con- 
veyance of personalty and of lands 
in various counties, made by a pris- 
oner in the penitentiary to one of his 
ereditors, declared to be in contem- 
plation of insolvency, to be a transi- 
tory action). 

32. Hunt v. Dean, 97 N.W. 574, 91 
Minn. 96; Iron Nat. Bank v. Dolge, 
61 N.Y.S. 680, 46 Ap».Div. 327; Wood 
v. Hollister, 3 Abb.Pr. (N.Y.) 14; 
W offord- Fain Co. v. Hampton, 92 S.B. 
612, 173 N.C. 686; Gem City Acetylene 
Generator Cos Ni Coblentz, 99 N.E. 
302, 86 Ohio St. 199, Ann. Cas. 1913D 
660. 

fa] Conveyance to wife.—Where 
the wife of a debtor is made a defend- 
ant in an action in the nature of a 
ereditor’s bijl in order to set aside a 
deed to her for fraud and subject 
the land to the satisfaction of the 
demands of his creditors, it is to be 
brought in the county in which the 
land is situated. Wofford-Fain Co. v. 
Hampton, 92 S.E. 612, 173 N.C. 686. 


33. Harris v. Smith, 202 S.W. 244, 
133 Ark. 250; Leaf v. Marriott, 4 Ohio 


S.&C.P. 402, 29 Wkly.L.Bul. 225. 


34. Abramson y. Horner, 80 A. 907, 
115 Md. 232. 


fa] Word “charge” means a lien, 
encumbrance, or claim which is to be 
satisfied out of the specific thing or 
proceeds thereof to which it applies, 
and a bill to set aside a conveyance 
as in fraud of creditors is a “claim” 
to be satisfied out of the land or the 
proceeds thereof; and, where a de- 
fendant debtor, not a resident of the 
county in which the land was situat- 
ed, was summoned, and entered an 
appearance, and the proceeding was 
based on the claim:+that the nonresi- 
dent grantee of the party, in whose 
name the conveyanee had been taken 
for the benefit of the debtor, had no 
interest in the land, but that it be- 


Horner, 80: A. 907, 115 Md. 232. 


35. Chapin v. Dodds, 62 N.W. 351, 
104 Mich. 232. 


26. Eppstein v. Nathan, 71 Ill.App. 
192; Carkeek v. Boston Nat. Bank of 
Seattle, 47 P. 884, 16 Wash. 399. 


[a] Conveyance from husband to 
wife being attacked by creditors as 
voluntary, the wife showed that the 
consideration was the conveyance by 
her of other land previously acquired 
from the husband. It was held that, 
although such other land lay ina dif- 
ferent county, the court was not pre- 
cluded by 2 Hill Code § 158, requiring 
actions affecting title to be commenc- 
ed in the county where the land lies, 
from determining whether it had been 
conveyed to the wife in fraud of cred- 
itors. Carkeek v. Boston Nat. Bank 
of Seattle, 47 P. 884, 16 Wash. 399. 


s7. Chisholm vy. Wallace, 40 So. 219, 
146 Ala. 683; Jennings v. Marlin, 127 
S.H. 277, 160 Ga..74; Hix y. Kiser, 30 
S-B). 583, 103 Ga. 738. 


[a] Rule applied.—Where, in a 
suit to set aside as fraudulent a deed 
and successive conveyances thereun- 
der, the bill prayed that some of the 
grantees, residing in a county other 
than that in which the land was sit- 
uated, be held as trustees for com- 


plainant, and required an accounting, 


ete., the suit might properly be com- 
menced in the county of their resi- 
dence instead of that in which the 
land was situated and other grantees 
resided. Chisholm vy. Wallace, 40 So. 
219, 146 Ala. 683. 


[b] Defendant in possession.—A 
suit by a debtor against his creditor 
to cancel a conveyance, in pursuance 
of which the latter has been admit- 
ted into possession, must be brought 
in the county of the residence of the 
creditor. Clayton vy. Stetson, 28 S.E. 
983, 101 Ga. 634. 

38. Hix v.. Kiser, 30 S.H. 5838, 103 
Ga. 738. 


[a] Wife’s suit for divorce and to 
set aside husband’s fraudulent con- 


ton v. Falligant, 143 S.E. 391, 166 Ga. 
450. 


39. Woodbury v. Nevada South- 


ern Ry. Co., 52 P. 730, 120 Cal. 463. 
40. Lehmberg vy. Biberstein, 51 
Tex. 457. 


41. Carkeek v. Boston Nat. Bank 
of Seattle, 47 P. 884, 16 Wash. 399. 


42. New Home Sewing Mach. Co. 
v. Wray, 5 S.E. 603, 28 S.C. 86. 

43. Allen v. City of Sterling, 230 
PB. 113%) 76) Colo. 122" “StatéeyveebDis— 
trict Court of Anoka County, 239 N.W. 
143, 184 Minn. 504; Casserly v. Mor- 
row, 111 N.W. 654, 101 Minn. 16; 
Kommer v. Harrington, 85 N.W. 939, 
83 Minn. 114; Murchison Nat. Bank 
v. Broadhurst, 148 S.E. 452, 197 N.C. 
865; Henrico Lumber Co. v. Dare 
PORE Co 1038S. Ee 1915; she OeNae. 


44. Coley v. Hecker, 272 P. 1045, 
206 Cal. 22; Lefugey v. Prentice, 171 
P. 1080, 36 Cal.App. 338. 


45. Stone vy. Davenport Bros., 76 
So. 312,..200 Ada, 896: 


46. Nason v. Feldhusen, 168 P. 
1162, 34 Cal.App. 789; Scow v. Bank- 
ers’ Fire Ins. Co., 190 N.W. 858, 109 
Neb. 241. 


[a] Ilustrations.—(1) An action 
to rescind a contract for the purchase 
of corporation stock for fraud and to 
deliver up and cancel real estate 
mortgages to secure notes given for 
the purchase of such stock is not re- 
quired to bé brought in the county 
where the mortgaged land is situated. 
Scow v. Bankers’ Fire Ins. Co., 190 N. 
W. 858, 109 Neb. 241. (2) ‘An action 
to rescind a contract for the purchase 
of corporate stock on tthe ground of 
fraud, and to enjoin selling of plain- 
tiff’s real estate under a trust deed, 
for the unpaid balance of the pur- 
chase price, being in personam must 
be tried in the county wherein de- 
fendants reside. Nason v. Feldhusen, 
168 P. 1162, 34 Cal.App. 789. 


47. Scow v. Bankers’ Fire Ins. Co., 
190 N.W. 858, 109 Neb. 241. 
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accounting, 1tf may be brought in the county of de- 
fendant’s residence, although the cancellation of the 
mortgage is incidentally inv rolved ; ;*8 and, whether the 
action is local or tr ansitory, a court has jurisdiction 
of a dispute arising over property situated in the 
county wherein all parties reside and may compel 
the execution of a release of a mortgage covering 
property in another county, although it could not 
vacate such mortgage by deeree.*® So also, it has 
been held in Louisiana that, if property seized on ex- 
ecution is found to be encumbered by a prior mort- 
gage, the judgment creditor may procure cancella- 
tion thereof, although the mortgagee resides in an- 
other parish.>° Under a statute fixing the venue of 
actions against corporations, it has been held that 
an action against a mortgagee corporation to com- 
pel performance by it of its contract or else to se- 
eure the cancellation of a mortgage given in pursu- 
ance of a contract is properly brought in the county 
wherein the mortgagee defendant has its place of 
business.*+ 

[§ 99] e. Leases. A lessor’s action to cancel an 
oil lease is properly brought in the county wherein 


the land is situated, although defendant does not re-- 


side there,®? and, where the lease conveys the min- 
eral rights in land, a suit to cancel, the purpose of 
which is to recover an interest in the land and to 
quiet title, should be brought where the property is 
loeated.*3 However, in accordance with the rule 
adopted in the particular jurisdictions with refer- 
ence to actions to set aside conveyances generally,** 
it has been held that an equitable action to cancel an 
unauthorized lease by a cotenant is properly brought 
in the county of the lessee’s residence;>* and it has 
also been held that an action to cancel an oil lease 
for fraud should be brought in the county where the 
fraud was committed as required by a statute fixing 
the venue of actions for fraud generally.®® 


[§ 100] f. Assignments. An action to set aside a 
general assignment for the benefit of creditors, which 
comprises real estate, is local,°* as is an action to set 


Cox, 36 P. 650, 102 52. Maverick 


48. Bailey v. 
District Court of 


Cal. 333; State v. 


VENUE 


Oil 
Howell, 237 S.W. 40, 193 Ky. 433 


“al 
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aside an assignment by a debtor releasing an interest 
in realty.°® 


[§ 101] 6. Setting Aside’ Decrees or Judgments. 
Since a judgment or the lien thereof does not con- 
stitute an estate or interest in land,®® an action to 
set it aside is transitory,®® notwithstanding vacation 
of the transeript and the docketing thereof is also 
prayed,*! or an unnecessary prayer to restrain de- 
fendants from asserting title is added.*? However, 
suits to annul a confirmation of title and for a dec- 
laration of ownership,°* or to set aside a decree fixing 
heirship and right to distribution, have been held 
to be local.®4 


[§ 102] 7. Setting Aside Sales in Judicial or Ad- 
ministrative Proceedings. In some jurisdictions an 
action in equity to set aside a foreclosure sale must 
be brought in the county wherein the land is situated 
under a general statutory requirement that suits in 
chancery shall be commenced where the property in 
controversy is situated.®° So it has been held that 
an action to set aside a sale of land by order of court 
because of fraud on the part of the purchaser is one 
affecting land, which must be brought in the county 
in which the land is situated,®® and the same has been 
held of an action to set aside a statutory foreclosure 
of a real property mortgage and to redeem.®* A suit 
to compel an execution purchaser to reconvey because 
of fraud connected with the execution sale is, in ef- 
fect, to cancel the execution deed and to transfer the 
title and, as such, is a local action within the meaning 
of a statute regulating actions for the recovery of 
real property or of an estate or interest therein.®’ 
On the other hand, a general statute allowing actions 
in equity to be brought in the county where defend- 
ant against whom substantial relief is sought re- 
sides has been held applicable to an action to set aside 
a sheriff’s sale and the deed thereunder and to enjoin 
him from putting the purchaser in possession, and 
such an action must be brought in the county of the 
grantee’s residence®® or in the county wherein the 
sheriff resides, if substantial relief is sought against 


facts, misled a court sitting in a cer- 


ce Gas COnav. 
tain county, and obtained a decree, 


Clay County, 139 N.W. 135, 120 Minn. 53. Thomason v. Ham, (Tex.Civ. |22 action to set the decree aside is 
99, App.) 210 S.W. 561. $ Poe brought in that county, al- 

fa] Thus (1) an action by stock-| 54, See supra § 96. jnenochen cowie ee ‘Gisborn, 
holders of a corporation against other| 55. Roberts v. Burnett, 137 S.E./54 P. 121, 17 Utah 257. 


stockholders, the directors, and a 
mortgagee, to set aside the mortgage 
as fraudulently given for too large an 56. 
amount, and to determine the amount 
of indebtedness, is one which the 
mortgagee may have tried in the 
county of “his residence, it being a 


773, 164 Ga. 64. 


Woolridge v. Dibrell, (Tex.Civ. 
App.) 86 S.W.(2d) 881. 283. 


anoles based on fraud see supra § 62. 


61. State v. District Court of Chip- 
pewa County, 88 N.W. 755, 85 Minn. 


Growers, 274 P. 977, 206 Cal. 515. 


personal action, and he being the only 57. Acker v. Leland, 96 N.Y. 383; 63. Ersl 

defendant against whom relief is|Iron Nat. Bank v. Dolge, 61 N.Y.S. | go, 453, Ser pain Ww Gordines gia 
sought. Bailey v. Cox, 36 P. 650, 102/680, 46 App.Div. 328; Conant_ v. 

Gal. 333% (2) An action seeking an Wright, 40 N.Y.S. 1141, 9 App. Div. 64 Roach vy, Winakor lists 184 Br, 22 


accounting and the cancellation of | 621; 
deeds of trust on the ground that, if | 503; 
proper credits had bean given, the] (N.Y.) 203. 
deeds of trust would have been satis- 58. 


fied does not affect the title to real . ‘ 
estate. State ex rel. Maxwell Iny. ES ESS RON TY ET 
Co. v. Huck, (Mo.) 240 S.W. 236. 59. 

49. Niemetta v. Teakle, 178 N.W. | 989. 
37, 210 Mich. 590. 60. 


50. Phillips v. Feliciana Cotton] Growers, 274 P. 


Oil Co., 19 So. 258, 48 La,Ann. 404. 


51. State v. Superior Court tin and OURU TS 
for Snohomish County, 261 P. 97, 145 [a] 
Wash. 532 [rev 258 P. 27, 144 Wash. 


351]. and by a concealment of material 


Wyatt v. Brooks, 42 Hun (N.Y.) 
Moss v. Gilbert, 


State v. District Court of Chip- | 104 
pewa County, 88 N.W. 755, 85 Minn. 67. 


Brown v. Happy Valley Fruit 
Ie; ZO6MCaly 1559 14472 

State v. District Court of Chippewa 68 
88 N.W. 755, 85 Minn. 283. Vv ¢ 


Decree obtained by fraud.— | 722 
Where defendant, by false testimony, 69. 


Cal.App. 508. 


65. Lawrence v. Hathaway, 87 N. 
W. 84, 128 Mich. 119, 8 Detroit Leg.N.’ 


18 Abb.N.Cas. 


Thompson vy. Heidenrich, 66 | 561. 


66. Keyte v. Plemmons, 28 Mo. 
Hubbell v. Sibley, 4 Abb.Pr.N. 
S. (N.Y.) 408, 408 [departing from 
Wood v. Hollister, 3° Abb.Pr. (N.Y.) 


Arkansas Mineral Products Co. 
. Creel, 27 S.W.(2d) 10038, 181 Ark. 


Coker v. Montgomery, 35 S.E, 
273, 110 Ga.’ 20. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Brown v. Happy Valley Fruit 
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him.*® Likewise, a petition to set aside an adminis- 
trator’s deed and his letters of administration may 
be brought in the county wherein the administrator 
resides.‘ Notwithstanding stock in a manufactur- 
ing company, the principal investments of which are 
in realty, is by statute to be deemed real property,"? 
an action to recover sales of stock illegally sold at 
private sale by an administrator is properly brought, 
under thé rule appheable to actions in equity gen- 
erally, in the county in which defendant resides 
against whom substantial relief is sought.7* How- 
ever, an action to set aside an administrator’s sale 
has been held loeal as involving the determination of 
a right or interest in real property,’* and a similar 
decision has been reached as to_a ward’s action to 
set aside a guardian’s sale;*° and in the latter ease 
it has been held that the action cannot be maintain- 
ed in the county where the guardianship proceedings 
were had unless the land is situated therein.*® 


[§ 103] 8. Actions for Reconveyance. A suit to 
compel a reconveyance operating in personam is 
transitory.‘* On the ground of the broad powers of 
equity, it has also been held that a suit for reconvey- 
ance because of fraud may be brought either in the 
county where the premises are situated,’® or in that 
wherein either of the parties resides.‘® An action 
for the reconveyance of land under the terms of a 
contract on the failure of the purchaser to comply 
with the conditions of the contract is within the 
meaning of a statute fixing the venue of actions for 
the recovery of land,®° and the same has been held 
as to a suit to declare a deed absolute on its face 
to be a mortgage, and for a reconveyance of the ti- 
tle.§? 


[§ 104] 9. Revendication. Under the Louisiana 
statutes,®*? an action of revendication may be brought 


70. Ruis v. Lothridge, 100 S.E. 635, 82. 
149 Ga. 474. 33. 

[a] No substantial relief.—Equi- | 1404. 
table petition against sheriff of Ba- 84. 
econ County and against a defendant 
residing in Stephens County, brought 
in the superior court of Bacon Coun- 86. 
ty to cancel judgments and fi. fas. | La. 986. 
and a certain sheriff’s deed, and to re- 37 
strain the sheriff from dispossessing 2 
plaintiff from land described in the 
petition under sheriff’s deed to the 
other defendant, prayed no substan- 88. 
tial relief against sheriff, and, in view | La. 221. 
of Civ. Code (1910) § 6540, was prop- 89 
erly dismissed on demurrer. Ruis v. { 
Lothridge, 100 S.E. 635, 149 Ga. 474. 

71. McArthur y. Matthewson, 67 
Ga. 134. 


72. Stock as real or personal prop- 
erty see Corporations § 510. 


Maduel v. 


85. Maduel v. 


& Savings Bank, 
264. 


pra. 


VENUE 


See statutory provisions, 
Tuyes, 


Maduel v. Tuyes, supra. 
Tuyes, supra. 
Smart v. Bibbins, 34 So. 49, 109 | 347; 


Thompson v. Calcasieu Trust 
72 So. 958, 140 La. 


Viley v. Wall, 
Williams’ Heirs v. Zengel, 42 
So0.,.1538, 117 a., 59.9. 

90. Williams’ Heirs v. Zengel, su- 


91. See statutory provisions. 
92. Franklin v. Dutton, 
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where defendant resides or where the land is situat- 
ed, as plaintiff chooses,** but a suit for the rents of 
the immovable involved is properly brought where 
the property is situated.** Actions in revendication 
include actions en declaration de simulation,®® suits 
to avoid sales for lesion,*® revocatory actions to set | 
aside mortgages on real estate,*7 or suits to annul 
sales on foreclosure,** and suits in jactitation, which 
may be brought in the parish where the property is 
situated,*® even when against a succession.®°® 


[§ 105] 10. Reformation of Contracts, Convey- 
ances, or Encumbrances. HWnactments requiring 
suits for the recovery of real property or an estate 
or interest therein, or for the determination of such 
interest, to be brought where the land is located,®+ 
apply to suits for the reformation of land contracts,°? 
suits to reform timber deeds,®? suits to correct the 
description in a deed of undivided mineral inter- 
ests,°* and to suits for reformation of leases of real 
estate under which, if reformation were refused, 
plaintiff’s interest and possession might be terminat- 
ed.°> But it has been held that an action to reform 
a note secured by a trust deed was triable where de- 
fendant had its principal place of business, although 
the realty was situated elsewhere.°® 


[§ 106] 11. Specific Performance. In some juris- 
dictions statutory requirements that suits for the 
recovery of land or the determination of interests 
therein must be brought in the county where the land 
it situated have been held not to inelude suits for 
the specific performance of land contracts.°7 The 
reasons assigned for these decisions are that the 
statute refers to recovery of possession only,?* or that 
such actions are local only where the determination 
of interests is sought by means operating directly 
upon the property itself.°®° In other jurisdictions, 


tucky Land Co., 36 S.W. 16, 99 Ky. 
324, 18 Ky.L. 230; Parish v. Oldham, 3 
J.J.Marsh. (Ky.) 544; Kendrick v. 
Wheatley, 3 Dana (Ky.) 34: Gonzalez 
v. Lebron, 24 Porto Rico 374; Lanier 
v. Looney, (Tex.Civ.App.) 2 S.W.(2d) 
Humphreys v. Young, (Tex.Civ. 
App.) 293 S.W. 655; Ballard v. l- 
lerd, (Tex.Civ.App.) 199 S.W. 305; 
Capps v. Edwards, \WTex.Civ.App.) 
180°S.W. 137. Contra’ Carstairs, vw. 
Bomar, 29 S.W.(2d) 334, 119 Tex. 364. 


97 So. 409, 154 [a] Sale of standing timber.—An 
action for the specific performance of 
a contract for the sale of growing 
timber, with a right of ingress and 
egress for a fixed period to cut and 
remove the timber, is an action in 
personam, and the venue is in the 
county of defendant’s residence. Bur- 
kitt v. Wynne, 132 S.W. 816, 62 Tex. 


30 La.Ann. 


ZR. «QO4, 


} 79 Cal. 605; Bush v. Treadwell, 11 |Civ.App. 560. 
73. Eagle & Phenix Mfg. Co. v.| Abb.Pr.N.S. (N.Y.) 27. [b} and contract.—A person 
West, 61 Ga. 120. merely contracting to sell land is 


74. Sloss v. De Toro, 19 P. 233, 77 | [aff 162 N.Y.S. 


Cal. 129; McMannus v. Bush, 48 Ind. | 950]. 
303. \ 
94. Nunnally v. 
75. Welch v. Patrick, 271 P. 660, | app. S.W. (24 f 
133 Okl. 239. PARR) a cal, 208 


76. Welch vy. Patrick, supra. 


77. Zane v. Vawter, 172 P. 37, 102 
Kan. 887. 96. 


78. Troutman y. Troutman, 41 N. 
Cyr232: 97. 

79. Troutman vy. Troutman, supra. 

60. Lefurgey v. Prentice, 171 P. 
1080, 36 Cal.App. 338. 

81. Baker’ v. Fireman’s Fund Ins. 
Cor LEP: 686,73 Cal? 182: 
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177 Iowa 623. 


county of 


was asked); 


93. Stull v. Norton, 161 N.Y.S. 237 
1146, 


95. Wagner v. Glick, 159 N.W. 233, 


Jacobs v. C. H. Smith Lumber 
Con 23 Pao, 206.Cal\. 128. 


Marshall v. Whatley, 
244, 136 Ga. 805, 36 L.R.A.N.S. 552; 
Smith v. Hornsby, 53 Ga. 182 (hold- 
ing that suit could not be brought in 
residence of defendant 
against whom no substantial relief 
Bullitt v. Hastern Ken- 


privileged to be sued for specific per- 
formance in the county of his resi- 
dence. Hamill v. Agey, (Tex.Civ. 
App.) 14 S.W.(2d) 126. 


98. Lucas v. Patton, 107 S.W. 11438, 
49 Tex.Civ.App. 62. 


99. Zane v. Vawter, 172 P. 37, 102 
Kan. 887. 


[a] Action to compel defendant to 
reconvey land claimed by him under 
deed alleged to have been procured 
through his fraud is transitory and 
not local, and may be brought in any 
county where personal service can 
be had on him. Zane vy. Vawter, 172 
Patent; 1 0O2MianteSSit. 


176 App.Div. 


Holt, + (CLex.Civ. 


72 S.E. 
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however, the general rule is to the contrary! and re- 
quires the venue to be laid where the land is located, 
notwithstanding defendant resides in another coun- 
although it has been held that the action does 
not become local merely because specific performance 


ty,” 


is sought as incidental relief.* 
[§ 107] 12. Quieting Title. 


where the land is situated.® 


1. Grocers’ Fruit Growing Union 

v. Kern County Land Co., 89 P. 120, 
150 Cal. 466; McFarland v. Martin, 78 
P. 239, 144 Cal..771;. Kopke v., Carl- 
son, 276 P. 606, 98 Cal.App. 155; Tutt 
v. Davis, 110 P. 690, 13 Cal. App. 715; 
Hext v. Moriarty, 244 N:W. 170, 259 
Mich. 590; Turner v. Walker, 75 N. 
Y.S. 260, 70 App.Div. 306; Bridgers 
v. Ormond, 62 S.E. 422, 148 N.C. 375. 
‘ [a] Suit by purchaser for ascer- 
tainment of amount due and for exe- 
cution of deed on payment thereof 
is suit for specific performance, tria- 
ble where the land was_ Situated. 
Kopke v. Carlson, 276 P. 606, 98 Cal. 
Appel ob. 

{b] Undivided interest in mining 
property.—An action by which plain- 
tiff seeks to have it adjudged that 
he is the owner of an undivided third 
of mining property, and to have de- 
fendants directed to execute to hima 
conveyance thereof, is within Code 
Civ. Proc. § 392, providing that ac- 
tions for recovery of real property or 
of an interest therein, or for ‘the de- 
termination of such interest, must be 
tried in the county in which the sub- 
ject of the action is situated. Mc- 
' Farland v. Martin, 78 P. 239, 144 Cal. 
rile 

{c] Escrows.—Under the statute 
requiring an action to recover land 
or to determine an interest therein, 
etc., to be tried in the county where 
the property is situated, an action to 
gain possession of a deed deposited in 
escrow for delivery to plaintiff on a 
performance of certain acts should be 
brought in the county where the land 
lies, since a,judgment for plaintiff 
will have the effect of transferring 
to him the actual ‘title of the land. 
Bridgers v. Ormond, 62 S.E. 422, 148 
IN: C) B75 

2. Barrow v. Gowdy, 103 S.B. 477, 
114 S.C. 122. 

3. Gallup v. Sacramento & San Joa- 
Guin Drainage.Dist., 151°. P..1142, 171 
Cal. 71; North Stockton Town Lot 
Co: -v. Fischer, 70 P. 1082, 71 PB. 438, 
138 Cal. 100; Work v. Associated Al- 
mond Growers of Paso Robles, 245 P. 
790, 76 Cal.App. 708; O'Gorman v. 
Wachter, TIS CAlsEADD: 200, 2.00 22D te 


4 Fla.—Largo Land Co. vy. Skip- 
per, 123 So. 915, 98 Fla. 541. 
Kan.—Pattersqgn v. Mitchell, 
(2d) 1022, 185 Kan. 585. 
; istrict Court of 
Blue Earth County, 185 N.W. 953, 150 
Minn. 512. 


N.D.-—Wilson v. Kryger, 149 N.W. 
Fol, 29 Neb) 28 [att 37 1S/Ct.in34, 242 
Wise iy 61 Ebde22:9']2 


W.Va.—Wirgman v. Provident Life 
So POLUST, Conn O29. H. eALD; FTO Wiese 
562, L.R.A.1918E 715. 

{a] Walidity of contract, direct ac- 
tion for the cancellation of which 


11s 


Under broad provi- 
sions requiring suits to be brought where the proper- 
ty in litigation is situated, a suit to remove clouds on 
title, being in the nature of a proceeding in rem, 
should be brought in the county where the land hes. 
But in many jurisdictions the venue of suits to quiet 
title is fixed by specific enactment® in the county 
Suits to determine the 


VENUE 


might properly be brought elsewhere, 
although involved in an action to de- 
termine adverse claims, will not af- 
fect the venue of the latter acticn. 
Wilson v. Kryger, 149 N.W. 721, 29 
N.D. 28 [aff 37 S.Ct. 34, 242 U.S. 171, 
61 L.Ed. 229]. 

[b] Receiver appointed in another 
county.—Venue of action to deter- 
mine claims is the county where the 
land is situated although defendant 
is receiver appointed by the court of 
another county. Patterson v. Mitch- 
ell, 11 P.(2d) 1022, 135 Kan. 585. 


5. See constitutional and statutory 
provisions. 

6. Pacific Yacht Club v. Sausalito 
Bay Water Co., 33 P. 322, 98 Cal. 487; 
McNee v. Hart, 246 P. 373, 117 Ok. 
220; Frankfort Land Co. v. Hughett, 
191 S.W. 530, 187 Tenn. 32; Lakeside 
Irr. Co. v. Markham Irr. Co., 285 S.W. 
593, 116 Tex. 65; Russell v. Texas, 
ete;, R. Co., 5 S.W. 686, 68; Tex..646; 
Thomason v. Sherrill, (Tex.Civ.App.) 
47 S.W.(2d) 865; Lyday v. Ledbetter, 
(Tex.Civ.App.) 24 S.W.(2d) 68; Fidel- 
ity Union Fire Ins. Co. v. First Nat. 
Bank, (Tex.Civ.App.) 18 S.W.(2d) 
800; Fernandez v. Shacklett, (Tex.Civ. 
App.) 1 S.W.(2d) 675; Jarrett v. San- 
ger, (Tex.Civ.App.) 294 S.W. 663; 
Wright v. Kaler, (Tex.Civ.App.) 293 
S.W. 315; Scott v. Noakes, (Tex.Civ. 
App.) 277 S.W. 735; Miller v. Hoppe, 
(Tex.Civi App:) 238 sSiwin7 20.5 Nolen 
v. Harding, (Tex:Civ.App:) 235 S.W. 
687; Babno v. Compton, (Tex.Civ. 
App.) 230 S.W. 240; Stemmons v. 
Matthai, (Tex.Civ.App.) 227 S.W. 364; 
Shaw v. Stinson, (Tex.Civ.App.) 211 
S.W. 505; Mitchell v. Porter, (Tex. 
Civ.App.) 194 S.W. 981 [rev (Tex. 
Commn.App.) 223 S.W.. 197]; Clarke 
v. A. B. Frank Co., (Tex.Civ.App.) 168 
S.W. 492. 

[a] Cross action.—Shaw v. Stin- 
son, (Tex.Civ.App.) 211 S.W. 505. 

[b] Suit to cancel mineral deed 
executed by the party to mineral 
rights in lands in Stephens County, 
and for the cancellation of notes giv- 
en as part consideration for the same 
transaction, which was an agreement 
to convey land in Hidalgo County in 
exchange, was not transferable from 
Stephens County. Nolen y. Harding, 
(Tex.Civ.App.) 235 S.W. 687. 


7. Pacific Yacht Club v. Sausalito 
Bay Water Co., 33 P. 322, 98 Cal. 487. 


8. Lakeside Irr. Co. v. Markham 
Irr. Co., 285 S.W. 593, 116 Tex. 65. 


9 McNee v. Hart, 246 P. 373, 117 
Okl. 220; Thomason y. Sherrill, (Tex. 
Civ.App.) 47 S.W.(2d) 865; Jarrett v. 
Sanger Bros., (Tex.Civ.App.) 294 S.W. 
663; Babno y. Compton, (Tex.Civ. 
App.) 230 S.W. 240; Stemmons vy, 
Matthai, (Tex.Civ.App.) 227 S.W. 364; 
Clarke v. A. B.\ Frank Co., (Tex.Civ. 
App.) 168 S.W. 492. 


{a] Invalid lien.—Jarrett vy. Sang- 
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right to use the waters of a spring on another’s lands 
and to maintain pipes therefor,’ or for unauthorized 
appropriation of water by irrigation companies,* or 
to remove clouds on title,® or to cancel invalid trans- 
fers of purchase-money notes,!° have been held local 
within statutes of this kind. 
to enjoin sales under trust deeds,'! or to determine 
amounts due a home building association,!? or suits 
based on claims that secured notes were usurious,*® 
have been held not in the nature of suits to quiet 
title or to remove clouds therefrom. 
es,’* the principal purpose of the suit is controlling,*® 
and the fact that relief by injunction is also sought 
does not bring the case within the rule applicable to 


On the other hand, suits 


As in other eas- 


(Tex.Civ.App.) 294 S.W. 663. 

[b] Lien under trust deed.—Virst 
Nat. Bank v. Guyer, (Tex.Civ.App.) 
40 S.W.(2d) 212; Clarke v. A. B. Frank 
Co., (Tex.Civ.App.) 168 S.W. 492. 

[c] Land in two counties.—In a 
suit to quiet title to land in two coun- 
ties claimed by different sets of de- 
fendants, the court had no jurisdic- 
tion to quiet title to land in a county 


er, 


other than that where suit. was 
brought. McNee vy. Hart, 246 P. 373, 
11% ‘Okly 22.0- 


[d] Correction of description and 
removal of cloud cast by deed on land 
not intended to pass. Babno y. Comp- 
ton, (Tex.Civ.App.) 230 S.W. 240. 

[e] Suit by owners of oil and gas 
leases which vested in the lessees an 
interest in the lands, to have remov- 
ed a cloud on their title cast by in- 
struments filed by defendant and to 
have the title and possession quieted, 
is properly. brought in the county 
where the land is situated. Stem- 
mons v. Matthai, (Tex.Civ.App.) 227 
S.W. 364. 

{f] County where order of sale on 
foreclosure of vendor’s lien notes was 
made held not proper county for suit 
to remove cloud from title, but suit 
was triable in county where property 
was situated. 
(Tex.Civ.App.) 47 S.W.(2d) 865. 


{g] Suit to cancel deed of trust.— 
City Central. Bank. &,; Trust. Co.) ,iv. 
Corder, (Tex.Civ.App.) 45 S.W.(2d) 
742; Moore v. Byars, 
47 S.W. 752. 

{h] Suit to cancel lease.—Texas 
Co. Vv. poe od (Tex.Civ.App.) 229 
S.W. 672 

[i] Suit to cancel abstract of judg- 
ment to which plaintiffs were not par- 
ties.—- Jarrett v. Sanger Bros., (Tex. 
Civ.App.) 294 S.W. 663. 


_[j] Suit against receiver of for- 
eign corporation to cancel deed of 
trust and a note given for stock was 
properly brought:in the county where 
land was situated. Mitchell v. Porter, 
(Tex.Civ.App.) 194 S.W. 981. [rev 
(Commn.App.) 223 S.W. 197]. 

{k] Enecumbrance on title.—City 
Central Bank & Trust Co. v. Corder, 
(Tex.Civ.App.) 45 S.W.(2d) 742. 

10. Miller v. Hoppe, (Tex.Civ.App.) 
238 S.W. 729. 


11. Lyday v. Ledbetter, (Tex.Civ. 
App.) 24 S.W.(2d) 68. 
12. Wright v. Kaler, (Tex.Civ. 


App.) 293 S.W. 315; Scott v. Noakes, 
(Tex.Civ.App.) 277 S.W. 735. 

13. Fernandez v. Bhechinhty 
Civ.App.) 1 S.W.(2d) 67 

14. See supra § 65. 

15. Fidelity Union Fire Ins. Co. y. 
First Nat. Bank, (Tex.Civ.App.) 18 
S.W.(2d) 800; Palmer v. Jaggaers, 
(Tex.Civ. App.) 180 S.W. 907. 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Thomason y. Sherrill, 


(Tex.Civ. App.)' 
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injunction suits.1® In jurisdictions where there is 
no specific statute on the subject, the courts have held 
that provisions fixing the venue of actions to recover 
real estate, or an estate or interest therein, require 
suits to quiet title to be brought in the county in 
which the land is situated.17 Where, however, the 
court has acquired jurisdiction, it may proceed to 
hear a cross petition for quieting title to lands in 
another county.t§ It has also been held that an ac- 
tion to try title to a mining claim falls within a gen- 
eral provision requiring actions to be tried in the 


_ county in which they arise.?® 


[§ 108] 13. Injunctions. The primary object of 
a suit for injunction is determining on the question 
of venue.*° If the suit necessarily involves a deter- 
mination of an interest in land, the suit must be 
brought in the county where the land lies.24 On the 
other hand, it need not be brought in such county 
where the relief sought and the decree which would 
be granted are strictly in personam.?? The fact that 


an injunction is sought as relief ancillary to the 


main suit does not make it transitory.** In the apph- 
cation of these rules, suits to enjoin removal of 
buildings,?* to enjoin opening roads,”° to enjoin vio- 
lation of building restrictive covenants,*° to restrain 


16. Palmer v. Jaggaers, supra. [b] 


17. Fidelity Mortg. Co. v. Evans, 
270 S.W. 624, 168 Ark. 459; Long v. 
Garey Inv. Co., 112 N.W. 550, 135 Lowa 


398: Rakow v. Tate, 140 N.W. 162, 93] Whole of its 


lands 


VENUE 


: Action by road improvement 
district against highway improvement 
district to enjoin 
defendant district from extending the 
assessments 
in county embraced in plain- 


commissioners of 
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condemnation proceedings,?? to restrain the erection 
of a bridge to connect buildings of defendant stand- 
ing on opposite sides of a highway,?* or to restrain 
a prospective or probable nuisance?® have been held 
local. On the other hand, actions to restrain the 
construction of a railroad without compensation to 
easement holders*® or for an injunction against entry 
on oil lands, alleging that a contract for a lease there- 


_ of has expired, and seeking damages,** or where the 


gist of the action is fraud,®? have been held not local, 
and also that an action for a mandatory injunction 
requiring defendant to abate a nuisance on his own 
land causing injury to the land of plaintiff is transi- 
tory and must be brought in the county where de- 
fendant resides or may be summoned.*? That a cor- 
poration holds real property does not make a suit 
to restrain transfer of its shares local, as involving 
an interest in real property.** 


Trespass. Actions to restrain the commission of 
trespasses on realty have been regarded as local? 
and have also been held to be within general provi- 
sions requiring actions in equity to be brought where 
a defendant against whom substantial relief is 
sought resides.?® A suit to restrain defendant from 
removing earth from plaintiff’s land is an action for 


fort to a community within the coun- 
ty. City of Baltimore v. Coghlan, 115 
A. 43, 139 Md. 210. y 

s0. Dunnebacke v. Detroit, G. H: 
ven Ry. Co., 227 N.W. 811, 248 Mich. 


against 


Neb. 198 [foll Johnson v. Samuelson, 
117 N.W. 470, 82 Neb. 201, 130 Am.S. 
R. 666]. 

{a] Tllustration.—Where one pur- 
pose of suit was to have surrendered 
and canceled outstanding mortgages 
which constituted clouds on title, the 
chancery court of the county in which 
lands were situated was‘held to have 
jurisdiction of the subject matter. 
Fidelity Mortg. Co. v. Evans, 270 S.W. 
624, 168 Ark. 459. 

18. Long v. Garey Inv. Co., 112 N. 
W. 550, 135 Iowa 398. 


19. Erwin v. Perego, 93 F. 608, 35 
C.C.A. 482. 

[a] For example, an action to try 
title to a mining claim, located on 
land included in another claim on 
which defendant entered, arose in the 
county where the land was situated 
and the entry made, and not in that 
where the land office in which defend- 
ant’s claim was filed was situated. 
Erwin y. Perego, 93 F. 608, 35 C.C.A. 
482. 

20. Jones yv. Fletcher, 42 Ark. 422. 


21. Bohannon vy. Virginia Trust Co., 
153 S.Ei 262;°198 N.C. 701. 


22. Dunnebacke y. Detroit, G. H. 
& M. Ry. Co., 227 N.W. 811, 248 Mich. 
450. 3 

[a] Mandate to compel rebuilding 
of blidge.—The state made a canal, 
and a dam across a river to procure 
a feeder for such canal, which dam 
created a pool of water where was and 
haa been a public highway. Across 
this pool the state built a bridge, and 
afterward assigned the canal to the 
Whitewater Canal Company. The 
bridge was before maintained by the 
state, but after the transfer it was 
carried away by a flood, and thereupon 
an application was made for a man- 
date to compel the canal company to 
rebuild it. It was held that the case 
was not within 2 Rev. St. pp. 33, 34 
§§ 28, 29, requiring certain actions to 
be brought in the county where the 
subject of the action or some part of 
it arose. State v. Whitewater Valley 
Canal Co., 8 Ind. 320. 


tiff district is in its general nature 
transitory. Arkansas-Louisiana High- 
way Improvement Dist. v. Douglas- 
Gould & Star City Road Improvement 
Dist., 210 S.W. 150, 138 Ark. 162. 

[ce] Injunction to prevent closing 
of undergrade crossing of a railroad 
operates in personam and is transi- 
tory. Chicago, etc., R. Co. v. Wyn- 
koop, 85 P. 595, 73 Kan. 590. 

23. Evans v. Hudson, (Tex.Civ. 
App.) 216 S.W. 491. 

[a] Mllustration.—An original and 
amended petition, which alleged plain- 
tiff’'s ownership of the land and its 
detention from him by defendants, 
and prayed for title and possession of 
lands and also for an injunction to 
restrain rounding up and driving off 
cattle fromthe land and damaging 
windmills thereon, states a cause of 
action to recover land in which the 
injunction is merely ancillary to the 
main relief. Evans v. Hudson, (Tex. 
Civ.App.) 216 S.W. 491. 

24. Munger v. Crowe, 76 N.E. 50, 
219 Tll. 12 [aff 115 Dil App. 139]. 

25. 
Highways of Town of Mahomet, 115 
INGE 185 Ste LU 281. 

26. Wearen v. Woodson, (Mo.App.) 
268 S.W. 648; State ex rel. Schiek vy. 
rs wena we 176 S.W. 292, 190 Mo.App. 
618. 

27. Augusta Power Co. v. Savan- 
nah River Hlectric Co., 149 S.E. 924, 
152 SiC,.1295: 

28. Leland v. Hathorn, 42 N.Y. 547, 
9 Abb.Pr.N.S. 97. 


29. City of Baltimore v. Coghlan, 
115 A. 48, 139 Md. 210; City of Balti- 
more v. Sackett, 107 A. 557, 135 Md. 
56, 5 ALTAR. '915. 

[a] Illustration.—The circuit court 
for Baltimore County has jurisdiction 
of a suit by the board of health of 
such county to restrain the city of 
Baltimore and an individual, both 
nonresidents of Baltimore County, 
from committing a nuisance by 
spreading garbage in the county so as 
to produce disease and cause discom- 


Swigart v. Commissioners of |. 


G1. Knox v. Redus, (Tex.Civ.App.) 
290 S.W. 823. 


32. Jones v. Fletcher, 42 Ark. 422; 
Nason v. Feldhusen, 168 P. 1162, 34 
Cal.App. 789. 


[a] Illustrations.—(1) A suit in 
equity to enjoin the sale of land un- 
der a fraudulent mortgage, or for an 
account of the amount due on the 
mortgage, and to cancel fraudulent 
conveyances, and to inquire into al- 
leged partnership matters in the land, 
was not local, and could be brought 
where jurisdiction of defendant can 
be obtained by personal _ service. 
Jones v. Wletcher, 42° Ark. 422.- (2) 
An action to rescind a contract for the 
purchase of corporate stock on the 
ground of fraud, and to enjoin selling 
of plaintiff's property under a trust 
deed. Nason v. Feldhusen, 168 P. 
1162, 34 Cal.App. 789. 


33. City of Fostoria v. Fox, 54 N. 
E. 370, 60 OhioSt. 340. 


s4 Tyler v. Park Ridge Country 
Club, 292 P. 273, 108 Cal.App. 741. 


{a] Illustration—Action by golf 
club members to enjoin stockholders 
from transferring stock to persons 
other than those of the Caucasian race 
did not involve “interest in real prop- 
erty.” Tyler v. Park Ridge Country 
Club, 292 P. 278, 108 Cal.App. 741. 


35, Lakeland Ideal Farm & Drain- 
age Dist. v. Mitchell, 122 So. 516, 97 
Fla. 890; Glines v. Matta, 19 Porto 
Rico 388; Augusta Power Co. v. 
Savannah River Electric Co., 149 S. 
E. 924, 152 S.C. 295; Jackson y. First 


AEN Bank, (Tex.Civ.App.) 290 S.W. 
[a] Injury to frechold and grow- 


ing crops.—An action to restrain tres- 
passes injuring freehold and growing 
crops must be maintained in the coun- 
ty where land lies. Lakeland Ideal 
Farm & Drainage Dist. vy. Mitchell, 
122 So. 516, 97 Fla. 890. 


36. Chase y. Endsley, 140 S.E. 876, 
165 Ga. 292. 


[a] Suit to enjoin continuing tres- 
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“an injury to real property” and must be brought 
within the county where the land hes.*7 


Waste. By statute in some jurisdictions, actions 
.to prevent or stay waste®® are to be brought in the 
county where the land hes. The rule has been ap- 
plied to suits to restrain entry on leased land for 
the purpose of exploring for minerals and appropri- 
ating them,*® and to conversion of the fee by the 
production of oil and gas.*° 


Cutting timber. An action to enjoin the cutting 
of timber has been held local.4t But a suit to re- 
strain interference with a right to cut and remove 
standing timber has been held not to involve title to, 
or possession of, real estate, and 1s properly brought 
where the parties reside, although the land is situat- 
ed in another county.*? 


Interference with water rights, diversion, and 
flowage. An action to restrain interference with 
complainants’ water rights,*® or to restrain the con- 
tinuance of a dam,** or to restrain acts occasioning 
flowage,**® or for pollution of water,*® or for diver- 
sion of a watercourse,** have been held local. 


Sale on foreclosure or execution. Actions to en- 
join the sale of realty on execution are generally 
held to be local,*® and the same holding has been 
made with regard to an action to enjoin a sale under 


pass is not such suit respecting 
title to land as must be brought in 


a 
the county where land lies. Chase v. fa] 


VENUE 


the real property.°° 


202 S.W. 529, 274 Mo. 180. 
Action brought by one not par- 


7 


[§§ 108-109 
a power in a mortgage,*® or to restrain foreclosure 
and to redeem,®° but the jurisdiction of chancery to 
enjoin the sale of land under a fraudulent or satis- 
fied mortgage, or for an account of the amount due 
on the mortgage, and to cancel fraudulent convey- 
ances of the land, and to inquire into partnership 
matters in the land, is not local, but may be exer- 
cised in any county.®! A suit to restrain the sale 
of land under a trust deed on the ground of want of 
consideration for the notes secured will not affect 
title.°* Further, a statute requiring suits in equity 
to be brought in the county of the residence of one 
of the defendants against whom substantial relief 
is prayed is applicable to an equitable action to re- 
strain a sale under a power contained in a deed which 
it is sought to caneel.°? 


[§ 109] 14. Establishment and Enforcement of 
Trusts. Generally, an action to establish and en- 
force a trust in real property is transitory, since the 
decree acts in personam,°®* even though a portion 
of the relief sought will, if granted, take effect upon 
There are, however, numerous 
decisions holding that proceedings to impress real 
property with a trust,°® or, to recover land withheld 
by a trustee,°* or to try the question as to the ex- 
istence of a trust, and to award partition if the 
trust is established,°® or to compel conveyance,°® are 


against an executor by the testator’s 
widow to gain possession of land held 
by him which she claims as purchased 


Endsley, 140 S.E. 876, 165 Ga. 292. 
ein COx WW. Haillways Cos als tSaws. 
630, 55 Ark. 454. 
38. See statutory provisions. 


39. Walter v. Hammonds, (Tex.Civ. 
App.) 42 S.W.(2d) 1084. 


40. Walter v. Hammonds, supra. 


41. Jemez Land Co. v. Garcia, 107 
By 683, 1d) Navi, 316. 


42. State ex rel. Cooper v. Good- 
rich, 142 S.W. 300, 238 Mo. 720. 


43. Fields v. Kincaid, 184 P. 832, 
67 Colo. 20. 


_[a] Water right can be held to be 
situated only at the point of diversion 
or at the place of use. Fields v. Kin- 
caid, 184 P. 832, 67 Colo. 20. 


44. Litchfield v: International Pa- 
per Co., 58 N.Y.S.—856, 41~ App. Div. 
446, 29 N.Y.Civ. Proc. 357 heew ibyie INSYs 
S. 275, 27 Misc. 8]. 


45. Lakeland Ideal Farm & Drain- 
age Dist. v. Mitchell, 122 So. 516, 97 
Fla. 890; Board of Drainage Com’rs 
of Drainage Dist. No. 10 of Bolivar 


County v. Board of Drainage Com’rs, 


of Washington County, 95 So. 75, 130 
Miss. 764, 28 A.L.R. 1250. 


46. Yuba County vy. North Ameri- 
can Consol. Gold Mining Co., 107 P. 
139, 12 Cal.App: 2238. 


47. Morris v. Remington, 1 Pars. 
HGCas. (WPA, oS i 


[a] Diversion of watercourse.— 
Where an injunction is sought against 
a defendant for a nuisance affecting 
plaintiff's land in Montgomery County 
by the diversion of a watercourse, a 
court in Philadelphia has no jurisdic- 
tion, although the use of the water 
was regulated by a contract between 
the parties, and the process issuing 
from such court had been served on 
defendant in Philadelphia, since the 
action was local. Morris v. Reming- 
ton, 1 ParsEiq:Cas. (Pa. 387. 


48. Smith v. White, 8 P.(2d) 1030, 
215 Cal. 204; Salisbury v. Salisbury, 


ty to judgment, to enjoin the execu- 
tion of the judgment against lands 
not belonging to the execution defend- 
ant, need not be brought in the county 
in which the judgment was rendered, 
but should be brought where the land 
lies. McCargo v. Smith, 58 S.W. 188, 
23 Tex.Civ. App. 714; 


49. Fowler v. Pendleton, 88 A. 124, 
121 Md, 297. 


5Q®. Bohannon vy. Virginia Trust 
Co. 1537S. BH 262, 198 N.Ce vols 

[a] Tllustration.—A suit, to re- 
strain the sale of property under a 
judgment foreclosing a mechanic’s 
lien, brought by one claiming under a 
deed of trust executed by the owner, 
is properly brought in the county 
where the levy on the real estate is 
made, and where one of the defend- 
ants resides. Kinsey v. Spurlin, (Tex. 
Civ.App.)) 102 S.W. 122, 

51. Jones vy. Fletcher, 42 Ark. 422. 


52. Briscoe v. Longmire, 128 S.W. 
521, 148 Mo.App. 594. 


53. Babson v. McEachin, 93 S.E. 
292, 147 Ga. 148. 
54. U.S.—Massie v. Watts, 6 


Cranch 148, 3 L.Ed. 181 


Cal.—Le Breton v. Superior Court, 
SPAS ike: OCMC aye ue 


Ga.—Martin v. Gaissert, 
536, 134 Ga. 34. 


Tll.—Brinkerhoff y. Huntley, 223 Ill. 
App. 591 


Wash.—State v. Superior Court of 
Pierce County, 104 P. 607, 55 Wash. 
Bas) Wee. Alm. Sab. LOBOm Staten ve aolle 
perior Court, 34 PB. 1103, 7 Wash. 306. 


[a] Suit to establish constructive 
trust, obtain accounting, and for de- 
termination of whether defendant’s 
rights in property subject to alleged 
trust are superior to those of plaintiff, 
is not within statute making situs of 
land govern venue. W. B. Foshay Co. 
v. Mercantile Trust Co., 208 N.W. 203, 
166 Minn. 442. 


[b] Executors.—A 


67 S.E. 


suit 


brought 


with her own money through de- 
cedent, who took a deed to himself 
and delivered the deed to her, and al- 
ways recognized her ownership, pray- 
ing for a receiver and an accounting 
of the executor for rents, is not a suit, 
respecting titles to land so as to give 
jurisdiction thereof to the superior 
court of the county where the land 
lies, the executor being a resident of 
another county. Martin v. Gaissert, 
67 S.E. 536, 1384 Ga. 34. 


[ec] Remaindermen’s action to 
charge life tenant’s transferee as a 
constructive trustee is transitory. 
Abbott v. Wagner, 188 N.W. 113, 108 
Neb. 359. 


55. State v. Superior Court, 34 P. 
1103, 7 Wash. 306. 


56. Donohue v. Rogers, 144 P. 958, 
168 Cal. 700; Hannah v. Canty, 81 P. 
1035, 1 Cal.App. 225; Clingman v. Hill, 
178 BP. 248, 104 Kan. 145; Williams v. 
McRackan, 119 S.H. 746, 186 N.C. 381. 


fa] Ilustrations.—(1) An action 
to have it adjudged that property, 
purchased by plaintiff with R’s mon- 
ey, title to which was taken in the 
name of R, who subsequently convey- 
ed to a corporation, was held under 
the terms of agreement by which the 
profits were to be divided between 
plaintiff and R was held one for the 
determination of a right or interest in 
real property within the statute. 
Donohue v. Rogers, 144 P. 958, 168 Cal. 
700. (2) An action by the legal repre- 
sentative of an insane person’s estate 
to reclaim a trust fund diverted by 
a former guardian and invested in 
land, and to establish a trust against 
the land, is properly brought in the 
county where the land is situated. 
Clingman v. Hill, 178 PB. 243, 104 Kan 
145. 

57. Gold 5 Insall, 
8 S.W.(2d) 5 


58. oes v. Clark, 41 A. 981, 189 
Pa. 321, 48 Wkly.N.C. 281. 


59. Greene Cattle Co. y. Hereford, 


(Tex.Civ. App.) 


¥or later cases, developments and changes in the law see Annotations, same title and section number. 
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triable where the land is situated, although an ae 
counting is also sought.°° The character of a suit 
to compel conveyance pursuant to a trust, and there- 
fore local, is not affected by an alternative prayer 
that the trustee be adjudged to return the funds in- 
trusted to him.*! If title to realty is not affected, 
and the relief sought is an accounting between the 
parties, the action is not one to recover or deter- 
mine rights in real property, and need not be tried 
in the county where the property is situated.°? Un- 
der a statute fixing the venue of actions affecting an 
estate, right, or title in realty, an action to estab- 
lish a secret trust in land and personalty, as to which 
defendant has the absolute power of disposition, must 
be tried where the real estate is situated.°3 A bill 
alleging that defendant had fraudulently procured 
title to be taken in his own name, and praying that 
he might be decreed to convey to complainant, was 
not a case respecting title to land required to be tried 
in the county where the land was situated.°* Neither 
a petition for the appointment of a trustee,*° nor an 
action for his removal for inefficiency and misman- 
agement, is within the scope of the statutory re- 
quirement relating to the recovery of real property ;°° 
and a trustee under a mortgage may be cited to ac- 
count for the sale of mortgaged property in the coun- 
ty where the sale took place.®* 


94 P. 1127, 11 Ariz. 403. 


[a] Illustration. Where defendant, | Property. 


VENUE 


for an accounting and fora sale of the 
Defendant 
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[§ 110] 15. Actions for Purchase Price of Land. 
An action on a contract for the purchase price of 
land,°* or for the balance due on exchange thereof,*® 
or to recover a part of the purchase price paid be- 
cause of a deficiency in the amount of the land con- 
veyed,’ need not be brought in the county wherein 
the land is situated. An action to recover the pur- 
chase price of land sold, or agreed to be sold, is not 
a local action for the recovery of real property or 
an interest therein,’! but is transitory, as is also an 
action by the ,purchaser for a deficiency of the 
quantity sold and paid for through mistake.*? 


[§ 111] 16. Actions for Rent or Use and Occu- 
pation.7* An action for rents and profits of land 
where the right to the title is involved is not a transi- 
tory action,’ as, for example, an action for an ac- 
count.7> An action for rent,’® or royalties,*” or for 
use and occupation,’® or on contracts for pasturing 
cattle,7® is ordinarily regarded as transitory. 


[§ 112] 17. Actions for Mortgage Debt.*° If the 
action is for a mere personal judgment, although on 
a mortgage note, is may be brought where plaintiff 
resides.8!_ Nor is an action on a contract rendered 
local merely because it contains a mortgage clause, 
foreclosure of which is not asked and the validity 


S.E. 31, 107 W.Va. 33. 


answered, ad- 76. 


~ tion in plaintiff's favor. 


as attorney for plaintiff, purchased 
land situated in another county, and 
procured title in his own name under 
an agreement that the title be con- 
veyed to plaintiff on request, an action, 
to compel conveyance to plaintiff is 
within the statute, providing that all 
suits concerning real estate must be 
brought in the county in which the 
real estate or a part thereof is situat- 
ed. Greene Cattle Co. v. Hereford, 94 
RP. 1127; 11 Ariz. 403. 


60. Hannah y. Canty, 81 P. 1035, 
1 Cal.App. 225. 
[a] Tllustration.— A complaint 


counted on a written acknowledgment 
by defendant that plaintiff was en- 
titled to one half of the selling price, 
profits, ete., of certain land; after de- 
ducting therefrom certain moneys 
paid by defendant in the acquisition 
of the land, with interest, etc. The 
complaint alleged that defendants had 
received various sums of money as 
the rents and profits of the land, and 
had expended various sums, and con- 
tained an offer to pay one half of all 
sums found to be due on an account- 
ing, and prayed for judgment es- 
tablishing a trust in the land in ques- 
It was held 
that since the object of the action was 
to establish a trust in lands, and the 
accounting asked for was merely in- 
cidental to that object, the action was 
triable in the county where the land 
was situated. Hannah vy. Canty, 81 P. 
1035; 1 Cal-App. 225. 


61. Ring v. McCoun, 5 N.Y.Super. 
524 [aff 10 N.Y. 268]. 


62. Barnes v. Barnhart, 92 N.Y.S. 
459, 102 App.Div. 424. 

[a] MTlustration. — A complaint 
counted on a written agreement for 
a business venture resulting in the 
purchase of lands, title to which was 
taken in the names of plaintiff and of 
one of defendants individually in 
trust. Sales were to be made, and 
the profits distributed in specified pro- 
portions. Losses resulted. Plaintiff 
claimed that he had contributed more 
than his proportionate share to sus- 
tain the venture, and asked judgment 


mitting the agreement, *and praying 
for a decree that the property be held 
in trust, as provided by the agree- 
ment, until it could be sold at a profit. 
It was held that the action was not 
one to recover or determine rights in 
real property, within the _ statute. 
Barnes v. Barnhart, 92 N.Y.S. 459, 102 
App.Div. 424. 

63. Harmon v. Van Ness, 67 N.Y.S. 
Age 56 App.Div. 160, 8 N.Y.Ann.Cas. 


64. Bivins v. Bivins, 37 Ga. 346. 


65. Cone v. Cone, 39 S.E. 748, 61 S. 
OPES IE 
_ 66 Golden Cross Mining & Mill- 
oe Co. v. Spiers, 47 P. 108, 115 Cal. 

67. In re Philadelphia, ete., Pass. 
R. Co., 19 Pa.Dist. 680. 

68. Work v. Associated Almond 
Growers of Paso Robles, 245 P. 790, 
76 Cal.App. 708; O’Gorman v. Wach- 
ter, 235 P. 57, 71 Cal.App. 266. 

69. Griffin v. Barrett, 97 S.E. 394, 
176 N.C. 473. 


70. Oakes v. De Lancey, 12 N.Y.S. 
840, 58 Hun 611. 

71. Samuel v. Allen, 33 P. 273, 98 
Cal. 406;. Work v. Associated Almond 
Growers of Paso Robles, 245 P. 790, 
76 Cal.App. 708; O’Gorman vy. Wach- 
ter, 235 BP. 57, 71 Cal.App. 266; Para- 
more v. Colby, 188 P. 72, 45 Cal.App. 
559; Terry v. Rivergarden Farms Co., 
154 P. 476, 29 Cal.App. 59. 

72. Williams v. Burnett, 6 T.B. 
Mon. (Ky.) 322; Oakes v. De Lancey, 
58 Hun 611, 12 N.Y.S. 840. 

73. Wenue where contract to be 
performed see supra § 48. 

74. State v. Royal Consolidated 
Mining Co., 202 P. 133, 188 Cal. 343. 

75. Lewis v. Martin, 1 Day (Conn.) 
263; Prospect Point Land Improve- 
ment Co. v. Jackson, 162 A. 576, 109 


N.J.Law 385 faff 157 A. 249,.9 NJ, 
Mise. 1062]; Life v. Rugged State 
Development Co., 147 S.E. 31, 107 W. 
Va. 33. 

[a] Oi and gas lease.—Life 


Vv. 
Rugged State Development Co., 147! 


Banker’s Mortg. Co. v. Robson, 
256 P. 997, 123 Kan. 746. 


[a] Action to recover rent of re- 
alty is “transitory,” regardless of in- 
cidental inquiry as to relation of land- 
lord and tenant or ownership of prop- 
erty, within Rev. St. 60—509. Bank- 
ers’ Mortg. Co. v. Robson, 256 P. 997. 
123 Kan. 746. 

{b] Suit against tenant on cove- 
nant for rent in sealed lease is transi- 
tory action maintainable outside the 
county in which land was situated. 
Prospect Point Land Improvement Co. 
v. Jackson, 162 A. 576, 109 N.J.Law 
385 [aff 157 A. 249, 9 N.J.Misc. 10621. 


77. Central Kentucky Natural Gas 
v7 v. Stevens, 120 S.W. 282, 134 Ky. 


_[a] Action for recovery of royal- 
ties due for oil and gas is not for the 
recovery of real estate. Central Ken- 
tucky Natural Gas Co. v. Stevens, 120: 
S.W. 282, 134 Ky. 306. 


78. Corporation of New York v. 
Dawson, 2 Johns.Cas. (N.Y.) 335: 
Sheppard y. Cceur d’Alene Lumber Co., 
112 P. 932, 62 Wash. 12, 44 L.R.A.N.S, 
267, Ann.Cas.1912C 909; King v. Fra- 
ser, 6 East 348, 102 Reprint 1320; Eg- 
ler v. Marsden, 5 Taunt. 25, 1 KCL. 
26, 128 Reprint 595. 


[a] Assumpsit for use and occu- 
pation of farm in New Jersey is tran- 
sitory. Henwood y. Cheeseman, 3 
Serg.&R. (Pa.) 500. 


79. Good v. Caldwell, 33 S.w. 
11 Tex.Civ.App. 515. oe 


80. Venue where contract to be 
performed see supra § 44. 


81. Per Clark, J., in Connor vy. Dil- 
lard, 39 S.E. 641, 129 N.C. 50, 51. , 


[a] Action at law against makers. 
of note secured by mortgage and par- 
ties contracting to assume and pay 
mortgage is not an action in rem, but 
a personal action, venue of which is 
not affected by situation of realty, as 
in suit to foreclose mortgage, under 
Code (1924) § 12374, or the doctrine 
that one assuming and agreeing to 
pay mortgage debt is personally liable 
in an action at law. Baldwin v. Mun- 
ger, 204 N.W. 417, 200 Iowa 32. 


70 [67 C.J.] 


of which is not involved.®2 


[§ 113] 18. Actions for Breach of Contract. Al1- 
though a contract relates to land or interests there- 
in, an action thereon need not be brought where the 
land is situated.** An action for damages for breach 
of a contract to make title** or for breach of cove- 
nant®® is transitory. An action for breach of the 
covenants of seizin and right to convey is ordinarily 
not regarded as to be brought where the premises 
are situated under a statute applicable to actions for 
the recovery of real property or of an estate or in- 
terest therein.*® Since such actions are based on 
privity of contract, if brought by the original cove- 
nantee, they were considered transitory at common 
law,** but, if brought by a remote grantee they are 
local, being in that event, based on privity of es- 
tate.** And so it has been held that an action on a 
covenant running with the land may be properly 
brought where the lands lie.*® An aetion for breach 
of contract to pay damages for injury to trees be- 
cause of the construction of a power line over plain- 
tiff’s land has been held not an action for damage to 
the land,®® and a like holding has been made in the 
case of an action for breach of contract to establish 
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railroad stations.°t However, an action on a con- 
tract for the removal of standing timber has been 
held local as affecting the title to real estate.°? An 
action by a purchaser of land against his vendor on 
breach of his agreement to accept a reconveyance in 
case the purchaser could not, within a specified time, 
sell the property for a certain amount is not an ae- 
tion to determine a claim affecting real estate;°* 
nor is it one to procure a judgment directing a con- 
veyance of real property. 


[§ 114] 19. Damages for Breach of Lease or Con- 


tract for a Lease.®® An action for damages for the 
breach of a lease of real property is transitory.°° An 
action for the breach of a contract for a lease and 
option to buy is transitory.°? 


[§ 115] 20. Miscellaneous Actions and Proceed- 
ings. A statute requiring actions to be brought in 
the county in which the subject of the action, or 
some part of it, is situated is applicable to a pro- 
ceeding for the sale of land and a division of the 
proceeds among the joint owners.°% A statute with 
reference to suits, the object of which is land or any 
interest in land, is applicable to a suit to redeem land 


82. Max v. Harris, 34 S.E. 437, 125 
N.C. 345. 

83. Cal.—Work v. Associated Al- 
mond Growers of Paso Robles, 245 P. 
790, 76 Cal.App. 708. 

Conn.—Lewis v. Martin, 1 Day 263. 

Ga.—Pickens vy. Jackson, 108 S.E. 
536, 152 Ga. 100; Williams v. Lan- 
easter, 39 S.E. 471, 113 Ga. 1020. 


Ill.— Brinkerhoff v. Huntley, 223 Ill. 
App. 591. 

Mich.—Roberts vy. Roberts, 83 N.W. 
132, 124 Mich. 414, 7 Detroit Leg. N. 
262; Busch vy. Nester, 28 N.W. 911, 62 
Mich. 381. 

Mo.—Coleman vy. Lucksinger, 123 S. 
W. 441, 224 Mo. 1, 26 L.R.A.N.S. 934; 
Crommer v. Dickmann, 79 S.W. 1195, 
180 Mo. 148; State ex rel. South Mis- 
souri Pine Lumber Co. .v. Dearing, 79 
S.W. 454, 180 Mo. 53. 


N.J.—Prospect Point Land Improve- 
ment Co. v. Jackson, 162 A. 576, 109 
Negi i385 “Patt 157° 7A," 2'49,"°9. N.S. 
Mise. 1062]. 

N.Y.—Keyes & Marshall Bros. Re- 
alty Co. v. Trustees of Canton Chris- 
tian College, 98 N.E. 1105, 205 N.Y. 
593; Lawyers’ Title & Trust Co. v. 
Hewlett, 207 N.Y.S. 92, 210 App.Div. 
793; Oakes v. De Lancey, 12 N.Y.S. 
840, 58 Hun 611. 


N.C.—Griffin v. Barrett, 97 S.E. 394, 
DG MINEC. (4°73: 


Tex.—Lucas v. Patton, 107 S.W. 
1148, 49 Tex.Civ.App. 62; Good vy. 
Caldwell, 33 S.W. 248, 11 Tex.Civ.App. 
51S. 

W.Va.—Life v. Rugged State De- 
velopment Co., 147 8.1. 31, 107 W.Va. 
Dios 

[a] Contract to sell timber.—An 
action for damages for breach of a 
contract to sell growing timber with 
a right of ingress and egress for a 
fixed period to cut and remove the 
timber is an action in personam, and 
the venue is in the county of defend- 
ant’s residence. Burkitt v. Wynne, 
132 S.W.:816, 62 Tex.Civ.App. 560. 


84. Lucas v. Patton, 107 S.W. 1143, 
49 Tex.Civ.App. 62. 


{a] Failure to make title.—In case 
of failure of defendant, against whom 


specific performance is decreed, to 
make title to the land, a subsequent 
recovery of damages would not be for 
damages to the land, but merely for 
damages for breach of: contract, and 
hence such an action must be brought 
in the county é6f defendant’s residence. 
Lucas v. Patton, 107 S.W. 1143, 49 
Tex.Civ.App. 62. ° 


85. Ind.—Coleman v. Lyman, 42 
Ind. 289. 


Mich.—Busch y. Nester, 
911, 62 Mich. 381. 


Mo.—Coleman y. Lucksinger, 123 
S.W. 441, 224 Mo. 1, 26 L.R.A.N:S. 934. 


N.Y.—Keyes & Marshall Bros. Re- 
alty Co. v. Trustees of Canton Chris- 
tian College, 98 N.E. 1105, 205 N.Y. 
593; Lawyers’ Title & Trust Co. v. 
ae « 207 N.Y.S. 92, 210 App.Div. 


Tex.—Thomas y. Ellison, (Civ. App.) 
110 S.W. 934 [mod 116 S.W. 1141, 102 
Tex. 541% 


[a] Covenants of seizin.—Coleman 
v. Lucksinger, 123 S.W. 441, 224 Mo. 
1, 26 L.R.A.N.S. 934. 


[b] Covenants of warranty.—Cole- 
man v. Lucksinger, 123 S.W. 441, 224 
Mo. 1, 26 L.R.A.N.S. 934; Keyes & 
Marshall Bros. Realty Co. vy. Trustees 
of Canton Christian College, 98 N.E. 
1105, 205 N.Y. 593; Thomas v. Elli- 
son, (Civ.App.) 110 S.-W. 9384 [mod 
116 S.W. 1141, 102 Tex. 354]. 


[c]. Claim that no case can be tried 
out of county, when the titles to lands 
come in question, cannot be support- 
ed when stated so broadly that many 
cases may arise in which the question 
of title may come up for decision, on 
covenants or contracts, in suits not 
brought directly to try title or get 
possession; among which are suits on 
covenants of warranty or _ seizin, 
which directly involve the state of 
the title, and are mere personal ac- 
tions. Busch v. Nester, 28 N.W. 911, 
62 Mich. 381. 


[dj] Expenditures in resisting suit. 
—Bill in chancery by purchaser of 
land in another state from a vendee 
with warranty of title to obtain reim- 
bursement for expenditures in resist- 
ing suit and extinguishing a para- 
mount title may be brought where de- 


28 N.W. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


fendant resides. Oliver v. Loye, 59 
Miss. 320. 

86. Burt & Brabb Lumber Co. v. 
Bailey, 175 F. 131; Hannon vy. Nuevo 
Land Co., 112 P. 1103, 14 Cal.App. 700; 
Eames v. Armstrong, 48 S.E. 769, 136 
N.C. 392. 

87. Burt & Brabb Lumber Co. v. 
Bailey, 175 F. 131. 


, 88 Burt & Brabb Lumber Co. v. 
Bailey, supra. 


89. Pittsburgh Coal Co. v. Alle- 
gheny Nat. Bank, 16 Pa.Dist. 857. 


90. Houston Lighting & Power Co. 
yv. Jenkins, (Tex.Civ.App.) 5 S.W.(2d) 
1030. 

91. Grimes v. Minneapolis, St. P., 
R. & D. Electric Traction Co., 158 N. 
W...719,, 133 Minn: 442, Ty R.A.T 916 
687. 

92. Seymour v. La Furgey, 92 P. 
267, 47 Wash. 450. But see cases Su- 
pra note 83 [a]. 

$3. Maier v. Rebstock, 73 N.Y.S. 
817, 68 App.Div. 481. 


94 Maier vy. Rebstock, supra. 


95. Action where contract to be 
performed see supra § 48. 


96. Keeley v. Borough of Belmar, 
116 A. 273, 97 N.J.Law 98; Burlington 
Island Amusement Co. v. Burlington 
Island Park Co.,'\147 A. 862, (7 N.J. 
Mise. 1108; McCauley v. McHlroy, 
(Tex.Civ.App.) 199 S.W. 317, 


[a] Suit for breach of lease is 
maintainable in county wherein plain- 
tiff had office, although land was lo- 
cated in another county. Burlington 
Island Amusement Co. v. Burlington 


Island ‘Park :Co., 147. Az. 862,-°%, Nee 
Mise. 1108. 
[b] Breach of covenant.—An ac- 


tion by a lessor against his lessees 
for damages for breach of covenants 
contained in the lease is a transitory 
action, in which the venue may be 
laid by plaintiff as in other transitory 
actions. Clement v. Stanger, 68 A. 97, 
75 N.J.Law 287. 


97. J. H. Phipps Lumber Co. Y. 
Phipps, 8 S.W.(2d) 685, 175 Ark. 642. 

98. Boreing v. Melcon, 166 S.W. 
612, 159 Ky. 14 [mod and reh den 167 
S.W. 870, 159 Ky. 623]. 


‘ 


e 
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§§ 115-116] 
from sale under a decree of court.°® A statute fixing 
the venue of actions for the recovery of real proper- 
ty or of an estate or interest therein or for the de- 
termination of such right or interest is applicable to 
a suit to subject devised land to the payment of the 
testator’s debts and to vacate deeds made by the 
devisees, or to an action for a partnership account- 
ing in which the complaint alleges that the part- 
nership funds were invested in real estate in anoth- 
er county and the answer denies that the partner- 
ship exists and alleges that the parties hold the real 
estate aS tenants by the entirety.2 Such a statute 
does not apply to an action to recover a dividend on 
a certificate entitling plaintiff to an interest in cer- 
tain hotel property and in the rents and profits,® for 
damages for fraudulent representations inducing the 
purchase of lands,* or to permit disinterment of a 
body buried in a cemetery but not in a family plot.® 
A statute requiring actions affecting a lien on real 
estate to be brought in the county where the land is 
situated is not applicable to an action to compel the 
assignment of a mortgage on payment of the amount 
secured thereby. <A statute requiring that suits in 
chancery, where the subject matter is local, must be 
brought in the county wherein the property in dispute 
is situated is not applicable to a suit to compel the 
production and record of a title deed’ or to a surviv- 
ing partner’s suit for an accounting.® An action to 
prove for record a writing which certified that de- 
fendant had given up to plaintiff all claims on cer- 
tain land which belonged to both is transitory, al- 
though the result of the action might, on some future 
contingency, indirectly affect the title to land.°® 
Among other actions which have been held transi- 
tory is an action in equity to set up and enforce a 
bond executed by the occupant to a successful claim- 
ant under an occupying claimant’s act.?° c 


A constitutional provision with reference to ac- 
tions involving land is not applicable to a proceed- 
ing for the dissolution of a corporation involving the 
sale of real property,!1 nor to an action for damages 
for wrongful ouster from Jand in which recovery of 
possession could not be had.1? A constitutional pro- 
vision requiring cases respecting titles to land to be 
tried in the county where the land lies is applicable 
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to an action by a remainderman against a life tenant 
to have the estate of the latter forfeited and the 
remainderman put in possession because of waste 
committed by the life tenant,1? but does not apply 
to an action for a final accounting between the legal 
representative of a principal and the agent of the 
latter, although it contains a prayer that the agent 
be required to turn over to the petitioner the bal- 
ance of the land unsold by the agent,'4 nor to an ac- 
tion between the heirs and an administrator for a 
final accounting praying that the administrator may 
be compelled to deliver to the heirs land which he 
seeks to sell under order of the court.1® 


Sale of land of one under disability. Where a 
statute requires that a proceeding for the sale of 
land of persons under disability of coverture or in- 
faney must be filed where the property is situated, 
such requirement renders the proceeding local.'® 


Obstruction of private read. Proceedings to re- 
move obstructions from a private way are in the 
nature of proceedings to abate a nuisanee, and should 
be brought in the county in which the obstructions 
are situated.1* If obstructions are placed in a road 
which crosses the line between two counties, some of 
them being in one county and some in the other, pro- 
ceedings for their removal should be brought in each 
of the two counties, respectively, where such ob- 
structions are.*§ 


County boundary line suits.1® Although it has 
been held that, in a. strict sense, a county contesting 
for the establishment of its boundary line is not su- 
ing for the possession of “real property’? within the- 
term as used in the venue statute,?° it has also been 
held that such an action affects the property of the 
county and of its inhabitants, and therefore involves 
an interest in real property and is for a determina- 
tion of an interest or right therein, and hence should 
be tried in the county where the property is situat- 
egnew 

[§ 116] 21. Effect of Division of County or Alter- 
ation of Boundary. If the action is brought in the 
county which at the time embraces the subject of the 
action, the fact that, before trial, the county is di- 
vided in such a manner that the subject of the suit 


99. Catron v. Gallup Fire Brick 
Co.,.277 P. 32, 34 N.M. 45. 


1. Bacot v. Lowndes, 24 S.C. 392. 

2. Chappell v. Chappell, 109 N.Y. 
S. 648, 125 App.Div. 127 [aff 86 N.E. 
1222, 193_N.Y. 6531]. 

3. Roche v. Marvin, 92 N.Y. 398. 

4 Treat v. Nowell, 294 P. 273, 37 
Ariz. 290; Crommer v. Dickmann, 79 


S.W. 1195, 180 Mo. 148; State ex rel. 
South Missouri Pine Lumber Co. v. 


Dearing, 79 S.W. 454, 180 Mo. 538; 
Causey v. Morris, 142 S.E. 783, 195 
N.C. 532. See Carlson v. Rensink, 173 


P. 542, 65 Colo. 11, 3 A.L.R. 72 (in an 
action for defendant’s fraud and de- 
ceit in falsely showing another’s land 
in A county as his own in exchange 
for property in city and county of D, 
where all parties. at time of exchange 
and of service of process resided in 
the latter county, it was not error to 
deny change of venue therefrom to 
former county). 


[a] Iustration.—In an action in 
Harvey County to compel specific per- 
formance of contract to convey real- 
ty in Scott County, or for damages, 


the district court of Harvey County 
was held without jurisdiction to try 
cause of action presented by cross 
petition of defendant C for fraud of 
his codefendants in exchange of C’s 
realty in Harvey County for realty 
in controversy in Scott County, etc. 
1 ee abi v. Cox, 176 P. 647, 103 Kan. 
‘ . 7 


[b] Representations as to liens.— 
Action by purchasers for false repre- 
sentations that there were no liens on 
property other than certain mortga- 
ges was. for fraudulent representa- 
tions and not required to be brought 
in county where land lay. Treat v. 
Nowell, 294 P. 273, 37 Ariz. 290. 


Actions under Texas statute spe- 
eeahly relating to fraud see supra § 


5. Cohen v. Congregation Shearith 
Tsrael, 82.N.Y.S. 918, 85 App.Div. 65. 

6. Penn Yan- Yates County Nat. 
Bank v. Blake, 43 Hun (N.Y.) 1638 
{dist Bush v. Treadwell, 11 Abb.Pr. 
N.S} GNay.) 27): 

7. Roberts v. Roberts, 83 N.W. 132, 
124 Mich. 414. 

8 Reed v. Bird, 214 N.W. 122, 239 


Mich. 32. 
9. Pegram v. Owens, 64 Tex. 475. 


10. Webb v. Bowman’s Ex’rs, 3 J. 
J.Marsh. (Ky.) 70. 

ll. Rossi v. Caire, 161 P. 1161, 174 
Cal. 74. 


12. Gomez v. Reed, 174 P. 658, 178 


‘Gal 759. 


13. Brown v. Martin. 73 S.E. 495, 
137 Ga. 338, 39 L.R.A.N.S. 16. 


14. Pickens v. Jackson, 108 “S.E. 
536, 152 Ga. 100. 


iS. Williams y. Lancaster, 39 S.E. 
471, 113 Ga. 1020. 


16. Williams v. Williams, 10 Heisk. 
(Tenn.) 566. 


17. Marchman v. Brown, 
99, 143° Ga.-3835. 


85 S.E. 


18. Marchman v. Brown, supra. 
‘ ae Election as to county see infra 
§ 136: 

20. Elmore County v. Tallapoosa 


County, 128 So. 158, 221 Ala. 182. 


21. Péo. v. District Court of Fifth 
Judicial Dist., Lake County, 179 P. 
875, 66 Colo. 40. 
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is placed in a new county will not divest the court of 
jurisdiction to try the case,?? and it may proceed to 
a valid decree.*® A statute dividing a county usually 
provides that pending suits shall not be affected,?4 
but this has been held to be the rule in the absence 
of any provision in the act on the subject.?° 
fore the beginning of an action to recover real es- 
tate, the channel of a stream has so shifted that land 
which was formerly in one county has become part 
of another county, the action should be brought in 


the latter county.?°® 


[§ 117] F. Actions Relating to Personal Proper- 
At common law and under the 
statutes relating to venue, in most jurisdictions an 
action for the recovery of specific personal prop- 
Further, some statutes make any ac- 


ty—1. In General. 


erty is local.?7 


22. Cal.—Security Loan & Trust 
Co. v. Kauffman, 41 P. 467, 108 Cal. 
214; Tolman vy. Smith, 24 P. 743, 85 
Cal. 280. ; 

Ind.—Milk v. Kent, 60 Ind. 226; 
Buckinghouse v. Gregg, 19 Ind. 401. 


Me.—Blake v. Freeman, 13 Me. 130.) 


N.M.—Bent v. Maxwell Land Grant 
SceRYeECOnpe Pa i2iae) Nee, Jib8) 

Pa.—Ollendike’s Pet., 9 Pa.Dist. 95. 

Ont.—Paton v. Cameron, 21 U.C.Q. 
B. 364. 

[a] Cause could not be transferred 
to the county of which the town was 
made a part and wherein the land 
was situated. Blake vy. Freeman, 13 
Me. 130. 

[b] Ejectment having been brought 
in C county for lands then situate 
therein, the subsequent inclusion of 
the lands within another county, by 
act of the legislature, does not divest 
the jurisdiction of the circuit court 
for C county. Cornell University v. 
Wisconsin Cent. R. Co., 5 N.W. 329, 49 
Wis. 158. 

[ec] Foreclosure of mortgages.—A 
eourt does not lose jurisdiction of a 
suit to foreclose a mortgage by rea- 
son of the fact that pending the suit 
a new county is created including the 
mortgaged land. Security Loan & 
Trust Co. v. Kauffman, 41 P. 467, 108 
Cal. 214; Tolman v. Smith, 24 P. 743, 
85 Cal. 280; Buckinghouse v. Gregg, 
19 Ind. 401. 

{d] In Pennsylvania proceedings 
to satisfy a mortgage must be insti- 
tuted in the county where land is sit- 
uated and where record ot mortgage 
is kept, and therefore, where, after 
division of the county, the land is in 
the new county while the record is 
left in the original county, the only 
remedy seems to be to enter the mort- 
gage in the new county and to proceed 
on it as an original record. Ollen- 
dike’s Pet., 9 Pa.Dist. 95. 


[e] WNuisance.—Territory former- 
ly constituting the village of West- 
chester, and annexed to the city and 
county of New York, for certain pur- 
poses, by L. (1895) ¢ 934, is a part of 
such county for the purpose of deter- 
mining the venue of actions specified 
in Code Civ. Proc. § 982, requiring 
such actions to be tried in the county 
where the subject matter is situated 
and not a part of the county of West- 
chester, as formerly. Hawkins v. 
Pelham Electric Light & Power Co., 
53 N.H/ 162, 158 N.Y. 417. 


g3. Security Loan & Trust Co. v. 
Kauffman, 41 P. 467, 108 Cal. 214; 
Tolman Ve, smith; 24 PP. 743, 85 Cal. 
280; Milk v. Kent, 60 Ind. 226; Buck- 
inghouse v. Gregg, 19 Ind. 401; Blake 
v. Freeman, 13 Me. 130. 


————————— 
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tion involving the right to the possession or title to 
any specific article of personal property local.?8 
Such a statute applies to a suit to determine the sta- 
tus of a specific fund.” 
states a broader provision requires all actions affect- 
ing property to be tried in the county wherein such 
property, or the greater part of it, is situated.?°® 
Such a statute is applicable to any action in rem in 
which specific personal property is to be directly af- 
feeted,*?! but do not affeet an action in which the re- 


Under the statutes of some 


hef sought is in personam and the property involved 


is ineidental.*? 


24, Spalding v. Kelly, 33 N.W. 863, 
66 Mich. 693; Jackson v. Dains, 2 
Cow. (N.Y.) 526. 


peo: Cornell University v. Wiscon- 
aia Cent. R. Co., 5 N.W. 329, 49 Wis. | 
26. Vogelsmeier v. Prendergast, 39 


S.W. 83, 137 Mo. 271. 


27. See infra § 118. 
28. See statutory provisions. 
29. City of North Yakima v. Su- 


perior Court of King County, 30 P. 
1053, 4 Wash. 655. 


[a] Tllustration.—A suit against 
a city to prevent it from applying a 
certain fund, on deposit in bank, to a 
purpose other than that for which it 
is alleged to have been created, until 
certain claims of plaintiff have been 
adjusted and paid, as it inyolves the 
question of the title to specific per- 
sonal property, is, under Code Proce. § 
158, a local action, and the superior 
court of a county other than that in 
which the fund is on deposit has no 
jurisdiction of the subject matter of 
the action. City of North Yakima v. 
Superior Court of King County, 30 P. 
1053, 4 Wash. 655. 


30. See statutory provisions. 

31. Kirby v. Union Pacific Ry. Co., 
119) Pay t0e2: (51, Colov 509, AnniCas: 
19138B 461; Kirby v. Colorado & S. 
Ry SConw ils Ps L056), S1SColos 15.08. 

32. Kirby v. Union Pacific Ry. Co., 
119 PP: 1042, 51 Colo. 509, Ann.Cas., 
1918B 461; Kirby v. Colorado & S. Ry. 
Cos, 119 P.1056, 51 Colo: 508. 


33. Kirby v. Union Pacific Ry. Co., 
LUO iP O42. ole Colo. 509 Ann: Gas: 
1913B 461; Kirby v. Colorado & S. Ry. 
CoA) PMO D6 Ol Colom 50s. 


[a] Railroad passenger ticket.— 
Kirby v. Union Pacific Ry. Co., 119 P. 
1042, 51 Colo. 509, Ann.Cas.1913B 461; 
Kirby v. Colorado & S. Ry. Co., 119 P. 
1056, 51 Colo. 508. 


34. Trover see Trover § 117. 


35. Congleton v. L. Mundet & Son, 
(Tex.Civ.App.) 43 S.W.(2d) 1111; City 
of North Yakima v. Superior Court of 
King County, 30 P. 1053, 4 Wash. 655. 


[a] Claim to attached property.— 
A claim to personal property seized 
in a county where attachment issued 
has been held triable in that county, 
notwithstanding claimant resided in 
another county. Murray v. Fred Hall 


& Co. (Tex.Civ.App.) 45 S.W.(2d) 
1007. 
36. Ala.—R. P. Harris Motor Co. 


v. Bailey, 121 So. 33, 219 Ala. 8, 63 A. 
L.R. 1453; Rand vy. Gibson, 19 So. 533, 
109 Ala. 266. 


Iowa.—Goldsmith  y., 


Wilson, 67 
Iowa 667. : 


The mere evidence of a eontract is 
not property within such a statute.?? 

[§ 118] 2. Establishment of Ownership or Recov- 
ery of Property.** 
lish ownership*® or to recover personal property?® 


In most states actions to estab- — 


Mo.—Dennis v. Bailey, 78 S.W. 669, — 
104 Mo.App. 638. 

_N.J.—Metropolitan Credit Corpora- 
tion v. Anderson, (Sup.) 118 A. 581. 


N.C.—Edgerton & Edgerton vy. 
Games; 55.0°S.. 1459. 142. N.Cel 2235 
paruen v. Long, 23 S:E. 4477 117 N.S 


Ok].—Mitchell vy. White, 233 P. 746, 
106 Okl. 218. ; 


Or.—Moorhouse vy. 
112, 14 Or. 4380. 


Tex.—Congleton v. L. Mundet & 
Son, (Civ.App.) 43 S.W.(2d) 1111; 
Hammond -v. Clayton, (Civ.App.) 17 
S.W.(2d) 95; Southwest Nat. Bank y. 
Chapman, (Civ.App.) 266 S.W. 599. 


Wash.—State v. Superior Court for 
ng County, 249 P. 485, 140 Wash. 

[a] Possession of personal prop- 
erty.—(1) The complaint in an action 
commenced in W county alleged that 
defendant obtained a horse from 
plaintiff and took the horse to J coun- 
ty, on an understanding that, if de- 
fendant liked the horse, he would 
bring him back and give plaintiff a 
horse left with plaintiff and a certain 
sum to boot, that defendant refused 
to return plaintiff’s horse, and that 
he obtained him by fraudulent repre- 
sentations. Plaintiff asked judgment 
for the boot money, for a decree that 
defendant’s horse be declared plain- 
tiff’s property, for a lien on the horse 
in his possession for the boot money, 
and that it be sold to pay the same, 
and that plaintiff recover the horse in. 
possession of defendant, and for dam- 
ages. Proceedings in claim and de- 
livery were also commenced. It was 
held that plaintiff had set out threé 
causes Of action. First, affirming the 
trade, asking for judgment for the 
boot money, and that defendant’s 
horse be decreed to be plaintiff's prop- 
erty, and for the declaration of a lien; 
second, disaffirming the contract and 
seeking to recover the horse that de- 
fendant carried off; and third; alleg- 
ing that defendant obtained the horse 
by fraud and asking recovery of dam- 
ages; and that hence, in view of the 
second eause of action and the fact 
that, in case of recovery thereon, the 
horse could not be applied on any re- 
covery on the other causes of action, 
the cause was properly removed to 
J county. Edgerton & Edgerton v. 
sames, 55 S.E. 145, 142 N.C. 223. (2) 
A petition seeking possession of cork 
products, was held, as matter of law, 
to declare on an action for recovery 
of personalty maintainable in the 
county where the personalty was lo- 
cated. Congleton v. L. Mundet & Son, 
(Tex.Civ.App.) 43 S.W.(2d) 1111. (38) 
Action for possession of promissory 


Donaca,,, 13 3b 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 118] 


are to be brought in the county where the property is 
located at the time the action is brought. Thus the 
action of detinue may ordinarily be brought in the 
county where the property or some part thereof is 
situated.*7 Replevin,®*® or claim and delivery, is a 
local action®® triable where the cause of action 
arose,*® although defendant resides in another coun- 
ty.*+ Under some statutes, however, an action of 
claim and delivery may be brought where the subject 
of the action or some part thereof is situated only 
when the property has been distrained for any 
cause.** The right of property in a chattel that has 
become such by severance from the freehold cannot 
be tried in a transitory action.*? Where the recovery 
ot personal property is not the sole or chief relief 
demanded, an action need not necessarily be brought 
in the county in which the property is located.4# 
The nature of the action must be determined by the 
relation of the parties, their agreement, and the alle- 
gations in the complaint,*> and hence an action to 
require the receiver of a manufacturing company to 
finish manufacturing plaintiff’s cotton into cloth, and 
to deliver the cloth to plaintiff pursuant to an agree- 
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ment was for the recovery of personal property to 
be tried where the subject of the action was situat- 
ed.t® So, also, an interpleader action by an insurer 
to determine the right to the proceeds of a benefit 
certificate is not an action for the recovery of per- 
sonal property within the statutory rule.t7 Under 
some statutes, actions to reach property*® or to com- 
pel a depositary and pledgee of stock in a corpora- 
tion to deliver it*® may only be brought where de- 
fendant resides or may be summoned. It has been 
held that an action by an administrator to set aside 
an assignment of a lease by decedent for fraud and 
want of capacity is an action to recover personal 
property, and may be brought in the county of de- 
fendant’s residence.®° Under a statute requiring all 
civil suits with certain exceptions to be brought in 
the county where defendant resides, trover, not be- 
ing excepted, must be brought in such county.>! 


Property distrained. Statutes providing that ac- 
tions brought for property restrained shall be laid 
in the county where the distress was made®? have 
been construed to refer to the proceeding of distress 
as it existed at common law,*? and do not include the 


notes may be brought in the county 
where they are physically held at the 
time of suit. Hammond vy. Clayton, 
(Tex.Civ.App.) 17 S.W.(2d) 95; South- 
west Nat. Bank v. Chapman, (Tex. 
Civ.App.) 266 S.W. 599; State v. Su- 
perior Court for King County, 249 P. 
485, 140 Wash. 403. 


[b] Action to set aside as fraudu- 
lent a transfer of personal property 
and for the appointment of a receiver 
therefor is not an action for the re- 
covery of personal property within 
Code § 190 subd 4, as amended by Act 
(1889) e 219, providing that such an 
action shall be tried in the county in 
which the subject matter thereof is 
situated. Baruch y. Long, 23 S.E. 447, 
PIT N-€. 509: 


[c] Claimants to fund deposited 
in court for the purpose of distribu- 
tion may be cited by a court having 
jurisdiction over the fund in contro- 
versy. Louisiana Oil Refining Corpo- 
ration v. Williams, 127 So. 606, 170 
La. 218. 

37. Goldsmith v. Wilson, 67 Iowa 
667. 

[a] In Alabama, under Code §& 
2640, providing that all personal ac- 
tions other than actions on contract 
may be brought in the county of de- 
fendant’s residence or in any county 
in which the act or omission com- 
plained of was done or occurred, an 
action of detinue may be brought in 
any county where the property sued 
for is found in the hands of defend- 
ant, regardless of whether such coun- 
ty be also defendant’s residence. 
Rand v. Gibson, 19 So. 5338, 109 Ala. 
266. 

38. Me.—Power Co. v. R. Co., 93 A. 
41, 113 Me. 103. / 

Mass.—Robinson v. Mead, 7 Mass. 
353. 

N.J.—Metropolitan Credit Corpora- 
tion v. Anderson, (Sup.) 118 A. 581. 

N.Y.—Williams v. Welch, 5 Wend. 
290. 

Vt.—McLeod vy. Connecticut, 
R. Co., 6 A..1648, 58 Vt. 727. 

Eng.—Johnson v. Wollyer, Str. 508, 
93 Reprint 666; Walton v. Kersop, 2 
Wils.K.B. 354, 95 Reprint 855. 

39. Dennis v. Bailey, 78 S.W. 669, 
104 Mo.App. 638. 

40. Atkinson v. Holcomb, 4 Cow. 
(N.Y.) 45. 


etc., 


41. Mitchell v. White, 233 P. 746, 
106 Okl. 218. 


42. Smithdeal v. Wilkerson, 6 S.E. 
i, LOO! INC. 52; 

43. American Union Tel. Co. v. 
Middleton, 80 N.Y. 408; Powell v. 
Smith, 2 Watts (Pa.) 126; Brown v. 
Caldwell, 10 Serg.&R. (Pa.) 114, 13 
Am.D. 660; Baker vy. Howell, 6 Serg. 
&R. (Pa.) 476; Mather v. Ministers 
of Trinity Church, 3 Serg.&R. (Pa.) 
509, 8 Am.D. 663. 


fa] Reason for rule.—The right of 
property in a chattel, which has be- 
come such by severance from the 
freehotd, cannot be determined in a 
transitory action by a trial of the 
title to the freehold, because the title 
to land might otherwise be tried out 
of the county. Powell v. Smith, 2 
Watts (Pa.) 126. 


[b] Cutting and removal of tele- 
phone poles constitute one transac- 
tion which could not be divided, dam- 
ages for which could only be recov- 
ered in trespass quare clausum fregit. 
American Union Tel. Co. v. Middleton, 
80 N.Y. 408. 


44. Woodard vy. Sauls, 46 S.E. 507, 
OMe INO aciae 


[a] Incidental issues.—The recov- 
ery of personalty not being the sole 
or chief relief demanded, but the ac- 
tion being for an accounting, and the 
question of ownership of notes and 
bonds being raised only incidentally, 
it need not be brought in, and should 
not be removed to the county in which 
they are situated. Clow v. McNeill, 
$3 S.E. 308, 167 N.C. 212. 


_[b] Tlustrations.—(1) In an ac- 
tion to recover a debt secured by a 
conditional sale note, and to recover 
the personal property described there- 
in for the purpose of sale, the recov- 
ery of the personal property not be- 
ing the chief relief demanded, the ac- 
tion need not be brought in the coun- 
ty wherein the property is located, 
but may properly be brought in the 
county of plaintiff's residence. Bow- 
en Piano Co. v. Newell, 98 S.E. 774, 
177 N.C. 533. (2) A complaint alleged 
that defendant was liable .to plaintiff 
on a promissory note, and for other 
sums in which plaintiff had incurred 
liability as defendant’s surety. It 
also alleged that defendant had turn- 
ed over certain notes as security, but 
had got possession of, and failed to 
apply the same on, the indebtedness, 


and ancillary process in claim and de- 
livery was sued out. It was held that 
a personal judgment against defend- 
ant, a determination of the liability 
incurred by plaintiff as surety, and 
an adjudication that the collaterals 
should be applied thereto, were the 
chief causes of action, and not the re- 
covery of the specific notes demand- 
ed, and hence the venue was not gov- 
erned by the situs of the notes. 
Woodard v. Sauls, 46 S.E. 507, 134 N. 
Capel. 


45. 
S.E. 184, 190 N.C. 


Fairley Bros. v. Abernathy, 130 
494, 


46. Fairley Bros. v. Abernathy, su- 
pra. 
47. Endowment Department of 


Grand United Order of Odd Fellows 
of Texas v. Anderson, (Tex.Civ.App.) 
18 S.W.(2d) 209. 


48. Barton v. Hanauer, 44 P. 1007, 
4 Kan.App. 531; Succession of Bour- 
dette, 52 So. 497, 126 Ja. 291. 


fa] MTllustration.—On the death of 
plaintiff's husband, he left as his sole 
heir his infant grandchild, whose suc- 
cession had never been liquidated. 
The heir died, and his sole heir was 
his father, who had removed from the 
parish of New Orleans to the parish 
of Jefferson. The widow had paid 
certain debts due by both her hus- 
band and the grandchild, and sued the 
father of the grandchild to recover 
against him as sole heir of her hus- 
band and grandson, and asked that 
the succession be inventoried and set- 
tled. It was held that the district 
eourt for the parish of Jefferson, de- 
fendant’s residence, was the proper 
tribunal for the suit, and not the civil 
district court of the parish of Orleans. 
Succession of Bourdette, 52 So. 497, 
126 Da, 291. 


49. Eddy v. Houghton, 91 P. 39% 
6 Cal.App. 85. 


50. Mark v. North, 57 N.E. 902, 155 
Ind. 575. 
51. Flemming v. Drake, 137 S.E. 


268, 163 Ga. 872; Hall v. C. J. Roehr 
& Co., 73 S.E. 550, 10 Ga.App. 366. 


Venue of trover generally see Tro- 
ver and Conversion § 117. 

52. See statutory provisions. 

53. Boyd v. Howden, 3 Dal N. 
abo. Yas 

[a] Statement of rule.—The dis- 
training of personal property was the 
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taking by a mortgagee of chattels mortgaged to him 
before default in the payment of the debt intended to 
be seeured;>* nor do such statutes authorize actions 
by assignees for the benefit of creditors in the county 
from which the property was taken, where it does not 
appear that such property was distrained,®° nor ac- 
tions to prevent removal of chattels and for damages 
for attempted removal,®* but an action in replevin 1s 
not local within a statute applicable to actions for 
chattels distrained or for damages for distraining 


chattels.°7 


An action for an accounting as to personal prop- 


erty is not local®® 


[§ 119] 3. Subjection to Payment of Debt. Ac- 
cording to the common law, a proceeding to subject 
particular personal property to the payment of a 
debt is a proceeding in rem which, in general, is lo- 
cal to the jurisdiction where the property is found ;°° 


taking of it by a distress, a right 
which existed at common law by 
which a party might take the person- 
al property of another into his pos- 
session, and hold it as a pledge or se- 
curity until he obtained satisfaction 
by the payment of a debt, the dis- 
charge of some duty, or reparation for 
an injury done, with the right in cer- 
tain cases to sell it to obtain ‘satis- 
faction, of which ihe impounding of 
| cattle, damage feasant, or the taking 
by the landlord the goods and chat- 
tels of the tenant upon the premises, 
for the nonpayment of rent, are fa- 
miliar examples. It was distinguish- 
able from the taking of property by 
execution to satisfy a judgment, as it 
was from the taking of a personal 
chattel, without legal process, from 
the possession of a wrongdoer into 
the hands of the party injured, and 
it was limited to certain kinds of per- 
sonal property, and could be exercised 
only in certain cases and in a certain 
manner. When, therefore, the revised 
statutes declare that actions brought 
for property distrained for any cause 
shall be laid in the county where the 
distress was made, it iis this proceed- 
ing that is referred to. Boyd vy. How- 
den, 3 Daly (N.Y.) 455. 


54. Boyd v. Howden, supra. 


55. Ackerman y. Delude, 29 Hun 
(UNA) aleye 


56. Page Belting Co. v. Joseph, 226 
Nay Sarde; Lol) MliSC.s odio. 


57. United Projector & Film Cor- 
poration v. Brown, 260 N.Y.S. 269, 145 
Misc. 412. 


58. State ex rel. Weld v. District 
Court of Blue Earth County, 178 N.W. 
1004, 146 Minn. 422. 


[a] Action to bring to account 
trustee charged with dereliction in 
administration of express trusts 1s 
transitory. Spangenberg v. Spangen- 
berg, 11 P.(2d) 408, 123 Cal.App. 387. 


59. Honore vy. Colmesnil, 4 Dana 
(Ky.) 291. 


60. Honore v. Colmesnil, supra. 


61. Broad & Pearce v. Cage, (Tex. 
Civ.App.) 220 S.W. 104. 


[a] “Charge” means a lien, en- 
cumbrance, or claim which is to be 
satisfied out of the specific thing or 
proceeds thereof to which it applies. 
Abramson v. Horner, 80 A. 909, 912, 
115 Md. 232. 


[b] Giens for pasturage.—Rev. 
St. (1911) art 5664 (Vernon Civ. St. 
Annot. art 5502), giving owners of 
pastures a lien on animals for pas- 
turage, does not give the owner of a 
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but as a chose in action is transitory, a suit to sub- 
ject that to the satisfaction of a debt is not local 
but should be brought where defendants, or one of 
them, may be served with proces 


[§ 120] 4. Foreclosure 
Foreclosure of a lien or charge®! on personal proper- 
ty must, in most jurisdictions, be had in the county 
where the property®? is located®* at the time of 
This rule applies to equitable liens,®°® hens 
for the purchase price®® and foreclosure of chattel 
mortgages,°? and pledges.®* 
statutes permitting suit generally where defend- 


Srey 


of Liens or Charges. 


In some jurisdictions, 


ant resides or is summoned®® have been held to in- 


leased pasture a lien on the animals 
pastured therein by the lessees, and 
the lessees are not deprived of their 
privilege to be sued in their own coun- 
ty. Broad & Pearce v. Cage, (Tex. 
Civ.App.) 220 S.W. 104. 


62. Gohlman, Lester & Co. v. Grif- 
fith, (Tex.Ccommn.App.) 245 S.W. 233 
{rev (Civ.App.) 200 S.W. 233]. 

[a] Certificates of capital stock in 
a corporation held as security for a 
debt are “property” within Rev. St. 
(1911) art 1830 subd 12, which per- 
mits suits to foreclose a lien to be 
maintained in the county in which 
the property subject to such lien or 
portion thereof may be situated, not- 
withstanding the residence of defend- 
ant in another county. Gohlman, 
Lester & Co. v. Griffith, (Tex.Commn. 
App.) 245 S.W. 233 [rev (Civ.App.) 
200 S.W. 233]. 

63. Ga.—Hall v. 
reath Co., 
581. 


Idaho.—Berg v. Carey, 232 P. 904, 
40 Idaho 278. 

N.C.—Warren vy. Herrington, 88 S. 
EGS 9 edt dr INGOs NGO 


Tex.—McAllen Cafe v. Chris Auto- 
matic Dishwasher Co., (Civ.App.) 9 S. 
Wi(2d) at538ip,) Hirst) «State>-Bank) of 
Crowell v. Hill, (Civ.App.) 2 S.W.(2da) 
1023 [error dism (Commn.App.) 22 
S.W.(2d) 1061]; Logan v. Ludwick, 
(Civ.App.) 288 S.W. 548; Houston 
Nat. Exch. Bank of Houston v. De 
Blane, (Civ.App.) 247 S.W. 897. 


Wash.—State v. Superior Court for 
ier County, 288 P. 690, 155 Wash. 


Jeffreys-McEl- 
140 S.E. 910, 87 Ga.App. 


[a] Situation of property.—An 

oiler and asphalt spreader was held 
“situated” in the county where it 
was being used. Logan v. Ludwick, 
(Tex.Civ.App.) 283 S.W. 548. 


[b] Complaint held to state action 
for foreclosure of a chattel mortgage 
which should be transferred to the 
county in which the land was situat- 
ed. State v. Superior Court for Che- 
lee County, 283 P. 690, 155 Wash. 


[c] Actions against county.—In a 
draftsman’s suit against employers 
and the county to foreclose a lien on 
a plat book possessed by the county, 
the cause was properly transferred to 
the county of the employers’ resi- 
dence, since a mechanic’s lien cannot 
be established on county property. 
Hemphill v. De Witt, (Tex.Ciy. App.) 
292 S.W. 585. : 


64, Wilson v. City of Belton, (Tex. 


For later cases, developments and changes in the law see Annotations, 


clude actions for possession of mortgaged proper- 
ty,7° to enforce vendors’ liens on personalty,** to en- 
foree a lien for royalties on minerals after separa- 
tion,7? and to satisfy a landlord’s claim from a de- 
posit in a bank.*? 


Civ.App.) 206 S.W. 366. 

[a] Allegations of location.— 
Where a complaint in a suit by a city 
to foreclose a lien for taxes failed to 
allege that the property was in the 
county at the time of the commence- 
ment of the suit, it was error to over- 
rule a plea of privilege, defendant be- 
ing a nonresident. Wilson v. City of 
Belton, (Tex.Civ.App.) 206 S.W. 366. 


65. Houston Nat. Exch. Bank of 
Houston vy. De Blanc, (Tex.Civ.App.) 
247 S.W. 897. 

66. Eaton v. Hattiesburg Auto 
Sales Co., 117 So. 534, 151 Miss. 211; 
McAllen Café y. Chris Automatic 
Dishwasher Co., (Tex.Civ.App.) 9 S. 
W.(2d) 753. 456 


67. Berg v. Carey, 232 P. 904, 40 
Idaho 278. 


68. Warren v. Herrington, 88 S.E. 
SO yhoo NT Cruel Obs 


[a] Proceedings to sell collateral. 
—An action by a bank and another 
to have collateral, including a note 
and mortgage of defendants on land 
in Cateret County, sold under judi- 
cial decree, and the proceeds applied 
on a note which it secured, is not an 
action of foreclosure, and hence prop- 
erly brought in Craven County, where 
plaintiffs resided. Warren y. Her- 
rington, 88 S.E. 139, 171 N.C. 165. 


69. See statutory provisions. 


70. Hobbs v. Bolz Cooperage Co., 
224 S.W. 968, 145 Ark. 435; Molina v. 
De la Riva, 7 Philippine 302. 


71. Tilford v. Dotson, 51 S.W. 583, 
106 Ky. 755, 21 Ky.L. 333. 


[a] Standing trees.—Action in 
Breathitt County to recover a balance 
alleged to be due for walnut trees in 
Pike County, sold by plaintiff to de- 
fendant, and to enforce a vendor's 
lien on them. The trees, still stand- 
ing in Pike County, were all marked, 
the written contract of sale described 
them so that they could be found, and 
they were to be removed in the im- 
mediate future. ‘‘We do not assent,” 
said the court, ‘“‘to the proposition 
that standing trees, marked and des- 
ignated and sold in contemplation of 
immediate severance from the soil, 
are realty. In our opinion, these trees 
embraced by this contract are person- 
alty.”’ Tilford v. Dotson, 51 S.W. 583, 
106 Ky. 755, 21 Ky.L. 333. 


72. Kennedy vy. Hicks, 
318, 180 Ky. 562. 


73. Kean vy. Rogers, 118 N.W. 515 
[rev on another point 123 N.W. 754, 
146 Iowa 559]. ; 


203 S.W. 


Same title and section number, 


ceeets oy dred ail) 
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In Louisiana the general rule that one must be 
sued before his own judge, who has jurisdiction over 
the place where he has his domicile,7* has been ap- 
plied to proceedings to enforce a vendor’s lien or 
privilege’® and to proceedings to sell movables pledg- 
ed to secure a note.7® Where the thing on which the 
privilege is claimed is in the ereditor’s possession, he 
may bring the thing pledged to the debtor’s domicile 
and must there enforce the privilege;*7 and where 
the proceedings are in rem, defendant cannot except 
to the jurisdiction on the ground that his domicile 
is in a different parish from that where the seizure 
is made;** but where the thing is not in the cred- 
itor’s possession, the privilege is considered to follow 
the thing to which it is attached, and the creditor may 
lay hold of it by seizure in any part of the state,7° 
although the earlier rule was that the privilege fol- 
lowed the principal obligation and required suit to 
be brought at defendant’s domicile.*°® 

Lien on funds for construction of public works. 


An action to enforce liens for labor and materials 
used in the construction of a public building against 
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the fund due the contractor is transitory under the 
statute creating the right to the len.*+ 


[§ 121] G. Actions for a Penalty or Forfeiture. 
Statutes in the various jurisdictions commonly pro- 
vide that actions for penalties or forfeitures are to 
be tried in the county wherein the cause of action 
arose.8?. To fall within the rule, the gist of the ac- 
tion must, generally, be the recovery of the statutory 
penalty,*® hence, actions wherein the recovery of 
compensatory damages form the basis of the cause 
of action®* are not governed by statutes of this class, 
notwithstanding there is a prayer for exemplary 
damages,** or for a penalty,*® where these are inci- 
dental merely, and the fact that a fine may be inflict- 
ed of which plaintiff will be paid part is immaterial.** 
Statutes containing provisions of this nature have 
been construed to include qui tam actions general- 
ly,88 actions on forfeited recognizances,*® actions 
against witnesses for the statutory penalty for non- 
attendance,®°® actions for penalties under statutes for- 
bidding rebates,®! actions against corporations®? or 


74. Tennent v. Caffery, 129 So. 128, 
170 La. 680; Sorrel v. Laurent, 26 
La.Ann. 554; Bradley v. McCrea, 26 
La.Ann. Bradley v. Woodruff, 26 
La. Ann. Giffen v. Manning, 19 
La.Ann. Boner vy. Elgee, 6 Rob. 
(La.) 6. 

75. Bradley v. McCrea, 26 La.Ann. 
880; Bradley v. Woodruff, 26 La.Ann. 
299; Boner v. Elgee, 6 Rob. (La.) 6. 

[a] TIllustrations.—(1) An action 
against a party in possession of 
slaves, to have his title declared 
fraudulent and the slaves sold to pay 
plaintiff a balance, due him as vendor, 
with privilege as such and damages 
for his expenses, must be brought at 
defendant’s domicile, and not where 
the slaves may be. Boner v. Elgee, 6 
Rob. (La.) 6. (2) Plaintiffs furnished 
defendants with means and supplies 
to make a crop, in consideration of 
which defendants agreed to ship their 
crops to plaintiff. A portion of the 
crop was, however, sent to New Or- 
leans to another person, and was 
there sequestered by plaintiffs under 
a privilege for supplies. It was held 
that the court acquired no jurisdic- 
tion, the domicile of defendants being 
in another parish. Bradley v. Mc- 
Crea, 26 La.Ann. 380; 
Woodruff, 26 La.Ann. 299. 

76. Teftnent v. Caffery, 129 So. 128, 
170 La. 680; Sorrel v. Laurent, 26 La. 
Ann. 554. 

77. Thorn v. Tyson, 9 La.Ann. 231. 

78. Giffen v. Manning, 19 La.Ann. 
204. 

79. Giffen v. Manning, 19 La.Ann. 
204; Henning v. The St. Helena, 5 La. 
Ann. 349. 

80. Hollander v. Nicholas, 3 Rob. 
(La.) 7; Marigny v. Hunt, 3 Mart.N. 
S. (la.) 651. 

[a] Overseer’s privilege on crops. 
—An overseer, although entitled to.s 
privilege on the crop for his wages, 
cannot sue his employer in the parish 
in which the plantation is situated, 
where the latter’s domicile is in a 
different parish. The overseer’s priv- 
ilege is, like all others, an accessory 
to the principal obligation, and must 


Bradley v. 


follow it. Hollander v. Nicholas, 3 
Rob. (La.) 7. 
[b] Application for order of sei- 


zure and sale against mortgaged prop- 
erty in the hands of a third posses- 
sor should be made to the judge of 
the district where the possessor re- 
sides and not to him within whose 


district the property is.situated, such 
an action not being an exception to 
the general provision of the statute 
requiring actions to be brought in the 
parish of defendant’s residence. Ma- 
rigny v. Hunt, 2 Mart.N.S. (La.) 651. 

81. In re John Condon Contract- 
ing Co., 1 F.Suppl. 447 [mod 2 F.Suppl. 
52]; H. W. Palen’s Sons v. Nelson & 
Caulkins, 226 N.Y.S. 350, 222 App.Div. 
357—Drev. 1221) NYS. 892, 129° Mise; 
478]. 

[a] Highway contracts.—A plena- 
ry action seeking an award to a lien- 
holder of funds in the state comptrol- 
ler’s custody, payable under highway 
contracts, is transitory. In re John 
Condon Contracting Co., 1 F.Suppl. 
447 [mod 2 F.Suppl. 52]. 


82. See statutory provisions. 


83. Kearney County Com’rs_ v. 
Rush, 24 P. 484, 44 Kan. 231. 


[a] Thus an action under Gen. St. 
(1889) par 1658, providing that fees 
and costs illegally obtained from a 
county and not refunded on demand 
may be recovered for the county ina 
civil action, and that on rendering 
judgment the court shall add one 
hundred per cent thereto, and an at- 
torney’s fee, is not an action for a 
penalty within the meaning of Cfv. 
Code § 48, since the action must all 
be for recovery of the penalty. Kear- 
ney County Com’rs v. Rush, 24 P. 484, 
44 Kan. 231. 

84. Robbins v. McAlister, (Colo.) 
16 P.(2d) 431; Syfert v. Lenett Real- 
ty Corporation, 209 N.Y.S. 555, 124 
Misc. 871; Stockwell v. Brinton, 142 
N.W. 242, 26 N.D. 1. 


[a] Action held one for damages 
and not for penalty or forfeiture. 
Almenas v. Iriarte, 29 Porto Rico 352. 


85. Robbins v. McAlister, (Colo.) 
16 BP. (2d) 431. 


86. Syfert v. Lenett Realty Corpo- 
ration, 209 N.Y.S. 555, 124 Misc. 871. 


[a] TDllustration.—An action for 
treble damages for forcible entry or 
detainer, under Real Prop. L. § 535, 
is not an action to recover the sStatu- 
tory penalty or forfeiture, within Civ. 
Pract. Act § 184 subd 1, requiring 
such actions to be tried in the county 
where the cause arose, the penalty be- 
ing merely incidental. Syfert v. Len- 


ett Realty Corporation, 209 N.Y.S. 
555, 124 Misc. 871. 

87. Gilbert Vv. Marcy, Kirby 
(Conn.) 401. 


, 88. Crabb v. Young, 146 I11.App. 
5 


48; Slack v. Gibbs, 14 Vt. 357. 
[a] Prior statutes.—Under' the 
statutes in forée previously to the 


passage of the revised statutes, if a 
fraudulent conveyance is made in one 
county, and the party aggrieved and 
the parties to such conveyance all re- 
side in another county, an action to 
recover the penalty for being a par- 
ty to such conveyance may be brought 
in the county where plaintiff resides 
or in the county where defendant re- 
sides, for the benefit of praintiff and 
the treasurer of that county. Slack 
V.7 Gibbsiy 1A rVitey Bi5c: 


89. Smith v. Collins, 21 P. 1058, 
42 Kan. 259. 


80. Wilkie vy. Chadwick, 13 Wend. 
CNLY.), 49: 
91. Commonwealth v. Long, 30 S. 


W. 628, 17 Ky.L. 207. 


[a] Mutual insurance premiums. 
—An action for a penalty under St. 
§ 656, forbidding rebates to be given 
on mutual insurance premiums other- 
wise than aS expressed in the policy, 
must be brought in the circuit court 
of the county where the offense was 
committed. Commonwealth v. Long, 
30 S.W. 628, 17 Ky.L. 207. 


92. Commonwealth v. Morrell Re- 
frigerator Car Co., 112 S.W. 860, 129 
Ky. 738; Commonwealth y. Grand 
Central Building & Loan Ass’n, 30 S. 
W..626,.97 Ky. 325. p 


[a] Illustrations.—(1) Cr. Code 
Pract. § 18 gives circuit courts juris- 
diction of all offenses committed 
within their respective counties. Sec- 
tion 11 provides that the proceedings 
in penal actions shall be regulated by 
the code of practice in civil cases. 
Civ. Code Pract. § 63 provides that an 
action to recover a fine or penalty im- 
posed by statute must be brought in 
the county where the cause of action 
arose. It was held that proceedings 
by indictment or by penal action to 
enforce the statutory fine against a 
corporation for failure to file a state- 
ment with the secretary of state must 
be brought in the county where the 
offense was committed. Common- 
wealth v. Grand Central Building & 
Loan Ass’n, 30 S.W. 626, 97 Ky. Bop. 
(2) Under St. (1903) § 4087, making 
a corporation refusing to make re- 
quired reports guilty of a misdemean- 
or, the offense is committed when it 
fails to make the report to the audi- 
tor at his office in Frankfort, and un- 
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their direetors,®* for failing to file required state- 
ments or reports, or for failing to comply with the 
regulations and requirements relating to railroad cor- 
porations doing business within the state,®* or to for- 


96 


eign corporations?’ or their agents, 


an officer®’ or director of a corporation®*’ to recover 
a debt of the corporation, on the ground that such 
officer has signed a false report, actions for penalties 
for unlawfully cutting trees,®® for pollution of wa- 
ters,! for receiving usury,” and actions in the nature 
of quo warranto for ouster from office. On the other 
hand, such statutory provisions have been held not to 
include actions for recovery by the creditor of a cor- 


der Cr. Code Pract. § 11, providing 
that proceedings in penal actions are 
regulated by the code of practice in 
civil actions, and Civ. Code Pract. § 
63, providing that actions must be 
brought in the county where the cause 
of action arose, a penal action against 
the corporation must be brought in 
Franklin County. Commonwealth v. 


Morrell Refrigerator Car Co., 112 S. 
W. 860, 129 Ky. 738. 
93. Continental Supply Co. v 


Abell, 289 P. 579, 87 Mont. 560; Na- 
tional Supply Company-Midwest v. 
Abell, 289 P. 577, 87 Mont. 555. 


[a] Tllustration.—A cause of ac- 
tion on a corporation’s notes against 
directors not filing a report of its con- 
dition arose in the county where the 
directors failed to file report, al- 
though the notes were payable else- 
where. Continental Supply Co. v. 
Abell, 289 P. 579, 87 Mont. 560; Na- 
tional Supply Company-Midwest v. 
Abell, 289 P. 577, 87 Mont. 555. 


94. Central of Georgia Ry. Co. v. 
State, 31 S.E. 531, 104 Ga. 831, 42 L. 
eA Lore OnicaLos Re Tec bey iiy.uCo: 
v. Territory of Oklahoma, 105 P. 677, 
25 Okl. 238. 

[a] MTllustrations.—(1) The supe- 
rior court of the county in which the 
principal office of a railroad company 
is located has exclusive jurisdiction 
of an action by the state against the 
company for the recovery of the stat- 
utory penalty on refusal to obey an 
order of the railroad commissioners 
requiring the erection of a depot 
building in a town through which 
the railroad passes. Centra! of Geor- 
gia Ry. Co. v. State, 31, S.E. 531, 104 
Ga, $31, 42 TRA, 518): (2). . (1903) 
p.168 @ 15 § 4, which provides that it 
shall be unlawful for any carrier to 
receive any of the game mentioned in 
§ 1 of the act, for the purpose of 
carrying it to any of the places with- 
in or beyond the territory, and that 
any carrier so doing shall forfeit a 
certain sum with costs, creates an 
offense within the meaning of Organ- 
ic Act (Act Congr. May 2, 1890 c 182, 
26 St. 87) §2L0,), anda civil action 
brought for the recovery of the pen- 
alty must be tried within the county 
where the violation is alleged to have 
occurred. © Chicago,.R. I. & P. Ry. 
Co. v. Territory of Oklahoma, 105 P. 
$77, 25 Okl. 238. 


95. Ithaca Fire Department v. 
Beecher, 2 N.E. 154, 99 N.Y. 429. 


[a] TIllustration.—An action to re- 
cover the penalty provided for by the 
insurance laws in the case of agents 
of foreign companies failing to give 
a bond and to pay to the treasurer of 
the fire department two per cent on 
insurance effected on village property 
is properly tried in the county, where- 
in is Situated the village where the 
percentage and penalty are payable, 
where the bond is required to be giv- 
en, and where the property is on 
which the insurance was effected. 


VENUE 


actions against 
Special acts. 


regulations. ® 


Tthaca Fire Department v. Beecher, 2 
N.E. 154, 99 N-Y. 429. 


96. Ithaca Fire 
Beecher, supra. 

[a] Cause of action under statute 
imposing a penalty on the agent of 
any foreign insurance company who 
procures or effects an insurance 
against fire in any city or village 
without first giving a bond to the 
treasurer of the fire department of 
the village or city in which the prop- 
erty insured is situated, conditioned 
for the payment to such department 
of a percentage on the premiums re- 
ceived, arises in the village or city 
where the insured property is locat- 
ed, whether or not the contract of in- 
surance was actually signed there. 
Ithaca Fire Department v. Beecher, 2 
N.E..154, 99 NY. .429. 

97. Veeder v. Baker, 83 N.Y. 156 
[rev 28 Hun 318, 10 N.Y.Wkly.Dig. 
498]. 

fa] Tllustration.—An action 
against an officer of a manufacturing 
corporation to recover a debt of the 
corporation under L. (1848) ec 40 § 15, 
making an officer who signed the re- 
port liable for the debts of the cor- 
poration where a false report was 
made, arose in the county in which 
the false report was made and filed. 
Veeder v. Baker, 83 N.Y. 156 [rev 28 
Hun 318, 10 N.Y.Wkly.Dig. 498]. 

98. Taylor v. Attrill, 31 Hun (N. 
iY) loo. 

[a] Mllustration.—In an _ action 
against a director of a corporation 
for making a false report, it was held 
that the cause of action arose in the 
county in which the report was re- 
corded and had to be tried in such 
county. Taylor vy. Attrill, 31 Hun (N. 
¥.) 133.. 

eh Crabb v. Young, 146 Ill.App. 


Department  v. 


1. Commonwealth v. Louisville & 
N. R. Co., 194 S.W: 345,175 Ky. 267. 


[a] Tllustration.—The circuit court 
of Trimble County had jurisdiction of 
a penal action against a railroad for 
polluting a stream which ran through 
Trimble County, rendering water un- 
fit for use and killing fish, although 
deleterious substances were alleged 
to have been thrown by the road in- 
to a stream at a point in Henry Coun- 
ty. Commonwealth v. Louisville & 
NR: Co.,.194 SW. 345,275 Ky. 267% 

2. All v. British & American Mort- 
gage Co., 88 S.E. 529, 104 S.C. 239. 


[a] Where loan made.—An action 
to recover the penalty prescribed by 
statute for receiving usurious inter- 
est should be instituted in the county 
where the loan was made and the 
land mortgaged to secure the loan 
was located. All v. British & Ameri- 
can Mortgage Co., 88 S.E. 529, 104 S. 
(OES 

[b] Suit at defendant’s residence. 
—An action under statute to recover 
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poration of the amount of his debt from the corpo- 
rate officers, on the ground of their fraud or unfaith- 
fulness in the discharge of their duties.4 
of debt to recover a statutory penalty for failure to 
enter satisfaction of a mortgage has been held not 
one on contract to be brought in the county of de- 
fendant’s residence.° 


An action 


Enactments of this kind have no ap- 
plication where there is in force a special act relat- 
ing to designated penalties,® such as those preserib- 
ed for violation of game laws,’ or domestic commerce 


the penalty for receiving usury is not 
an action of tort, but is an action of 
debt, or in the nature of debt, and 
must be brought in the county of de- 
fendant’s residence. Wartman v. Em- 
pire Loan Co., 101 S.W. 499, 45 Tex. 


Civ.App. 469.. 


Ba. Peo. Vo Platt; 10 Niy.st. 71%. 


[a] fllustration.—In an action in 
the nature of quo warranto on the 
ground that defendant had no right to 
the office of quarantine Commission- 
er of which he was in possession, a 
judgment of ouster and exclusion 
from the office would not be a for- 
feiture, nor would the fine which 
could be imposed be a penalty. Peo. 
Ve, Plate dN DY. Str eclele 

4. Flowers v. Bartlett, 68 N.W. 
976, 66 Minn. 213 [overr Merchants 
Nat. Bank v. Northwestern Mfg. & 
Car Co., 51 N.W. 117, 48 Minn. 349]. 


5. -Drennen: -Motor . Car s/Coss v. 
Evans, 68 So. 303, 192 Ala. 150. 


6. Bell v. Polymero, 90 N.Y.S. 920, 
99 App.Div. 303; Warner v. Palmer, 
72 N.Y.S. 7038, 66 App.Div. 127; Bell 
v. Niewahner, 66 N.Y.S. 1096, 54 App. 
Div. 530; Peo. v. Rouse, 15 N.Y.S. 414, 
61 Hun 618; Peo. v. McDonald, 44 Hun 
(N.Y.) 592; Leonard v. Ehrich, 40 
Hun (N.Y.) 460. 


7 Peo. v. Rouse, 15 N.Y.S. 414, 61 
Hun 618; Peo. v. McDonald, 44 Hun 
(N.Y.) 592; Leonard v. Ehrich, 40 
Hun (N.Y.) 460. 


8. Bell v. Polymero, 90 N.Y.S. 920, 
99 App.Div. 303; Warner v. Palmer, 
72 N.Y.S. 708, 66 App.Div. 127; Bell 
v. Niewahner, 66 N.Y.S. 1096, 54 App. 
Div. 530. 


[a] Tlustrations.—(1) Code Civ. 
Proc. § 983, providing that an action 
to recover a penalty imposed by stat- 
ute must be tried in the county where 
the cause of action arose, has*‘no ap- 
plication to an action under L. (1896) 
p 329 c 376 § 29, imposing a penalty 
for the unauthorized use and posses- 
sion of milk cans, and providing that 
the place of trial of an action there- 
for may be laid in the county where 
the owner of the milk cans resides. 
Bell v. Polymero, 90 N.Y.S. 920, 99 
App.Div. 3038. (2) Code Civ. Proc. § 
983 requires actions for penalties to 
be tried in the county where the cause 
of action arose. L. (1896) ¢ 376 § 29, 
imposing a penalty on any person 
trafficking in milk cans belonging to 
any milk dealer who has his initials 
stamped thereon, provides that an ac- 
tion for such penalty may be tried in 
the county where the dealer resides. 
This act became operative Oct. 1, 
1896. L. (1896) ¢ 977, relating to milk 
cans, passed at the same session, and 
becoming operative in May, 1896, was 
an amendment to L. (1887) c 401, as 
amended by L. (1890) ¢ 25. It con- 
tained nothing as to the venue of an 
action for the penalty prescribed by 
ce 376, nor did it refer in any way to 
that chapter. L. (1887) c 401 was ex: 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 122] H. Actions against Public Officers and 
Others for Official Acts’—1. In General. 
sence of statute,’ actions against public officers for 
matters concerning their official acts have been held 
to be transitory,'! but for the convenience and pro- 
tection of public officers!? many states have fixed by 
statute a general rule that such actions must be 
brought in the county of the residence, or at the offi- 
cial domicile, of the defendant,'® which is the county 
where they are authorized to act by virtue of their 
In some states, actions against heads of 
state departments must be brought in designated 


office.14 


pressly repealed by L. (1896) c¢ 3876. 
It was held that, as L. (1896) c¢ 376 
was not impliedly repealed by L. 
(1896) ¢ 977, an action for the recov- 
ery of the penalty prescribed by c 
376 § 29 was properly brought in the 
county where plaintiff resided, al- 
though the cause of action arose in 
another county. Warner v. Palmer, 
72 NOY.S. 703, 66 App.Div._127. _ (3) 
Domestic Commerce Act (L. [1896] ¢ 
376 § 29) imposes a penalty for the 
unlawful use of milk cans, and pro- 
vides that an action for the penalty 
may be brought in a court of record 
having jurisdiction thereof, and the 
place of trial may be laid in the coun- 
ty where such owner, dealer, or ship- 
per fesides, “and, if laid in such coun- 
ty, it shall not be changed for any 
cause.” It was held, in an action to 
recover such penalty, brought in the 
county where the owner resided, as 
provided by such act, instead of in 
the county where the cause of action 
arose, as provided by Code Civ. Proc. 
§ 983 subd 1, that while the clause in 
L. (1896) § 29 ¢ 376, prohibiting the 
court from exercising its power to 
change the place of trial, violates 
Const. art 6 § 1, providing that ‘‘the 
supreme court is continued with gen- 
eral jurisdiction,” the other part of 
the section is not affected thereby, 
and the venue was therefore properly 


laid. Bell v. Niewahner, 66 N.Y.S. 
1096, 54 App.Div. 530. 

9. Cross references: 
Actions against sheriffs and con- 


stables under special statutes see 
Sheriffs and Constables § 625. 


Actions against sheriffs or constables 
and their indemnitors see Sheriffs 
and Constables § 625. 


Actions on official bonds of sheriffs or 
constables see Sheriffs and Con- 
stables § 1030. 


Codefendants see infra § 182. 


10. Campbell v. Thompson, 16 Me. 
117; Pearce v. Atwood, 13 Mass. 324; 
French v. Judkins, 7 Mass. 229; 
Marshall v. Hosmer, 3 Mass. 23; Fos- 
ter v. Baldwin, 2 Mass. 569. 


[a] The English statute 21 Jac. I 
ec 12 is not in force (1) in Massachu- 
setts (Pearce v. Atwood, 13 Mass. 324; 
French v: Judkins, 7 Mass. 229; 
Marshall v. Hosmer, 3 Mass. 238; Fos- 
ter v. Baldwin, 2 Mass. 569) (2) nor 
in Maine (Campbell v. Thompson, 16 
Me. 117). 


11, Pearce. v.. Atwood, 13 Mass. 
324; French v. Judkins, 7 Mass. 229; 
Marshall v. Hosmer, 3 Mass. 23; Fos- 
ter v. Baldwin, 2 Mass. 569; Jones v. 
Pemberton, 7 N.J.Law 350; Gardner 
vy. Keihl, 37 A. 829,.182 Pa. 194; Bur- 
ger v. Parker, 290 S.W. 22, 154 Tenn. 
279. 

fa] Assault.—An action against a 
sheriff and bondsmen for damages for 
assault is transitory and the sheriff 
may be sued officially in another coun- 
ty. Burger v. Parker, 290 S.W. 22, 
154 Tenn. 279. 

[b] Escape.—An action of debt 


VENUE 


In the ab- 


thereof arose.17 


against the sheriff for an escape is a 
transitory action so that plaintiff may 
lay the venue in any county he pleas- 
cay Jones v. Pemberton, 7 N.J.Law 


[c] Trespass.—An action of tres- 
pass against the sheriff is transitory, 
and not local. Gardner v. Keihl, 37 A. 
829, 182 Pa. 194. 

12. Lavender v. Thomas, 18 Ga. 
668; State v. District Court of Seven- 
teenth Judicial Dist. in and for Valley 
County, 231 P.°395, 72 Mont. 56; Peo. 
y. Kilburn, 59 NIY.S. 1052, 28 Mise. 


679; Peo. v. Tweed, 13 Abb.Pr.N.S. 
(ONY ADA: 

[a] Purpose of statute.—‘‘The act 
was intended, undoubtedly, to pro- 


mote the convenience of public of- 
ficers, and to protect them against 
vexatious and harassing prosecutions 
for acts done by them in the discharge 
of their official duties—to save them 
the inconvenience and expenses of at- 
tending with their witnesses at plac- 
es remote from their respective resi- 
dences.” Peo. v. Tweed, 13 Abb.Pr. 
INE San ING) 4 ile 


{b] Tllustrations.—(1) The court 
of a county whose sheriff holds a 
fund is the proper court in which to 
bring a suit to recover such fund, 
as the sheriff should not be required 
to leave his county to answer such 
suit. Lavender v. Thomas, 18 Ga. 
668. (2) An application for a man- 
damus against the state superintend- 
ent of banking, to compel the issuance 
to relator of a certificate showing him 
to be entitled to a reward under L. 
(1895) ¢ 326 § 2, for the incorporation 
of associations for lending money on 
personal property, and providing for 
the payment of a reward to a person 
giving information and furnishing 
proof of a violation of its provisions, 
must be made tto a court at the state 
capital or in an adjoining county, that 
being the place where defendant’s of- 
fice is located, and where his duties as 
a state officer require his constant at- 
tendance. Peo. v. Kilburn, 59 N.Y.S. 
1052, 28 Misc. 679. 


13. See statutory provisions. 
14. Ark.—Bledsoe v. Pierce-Wil- 
liams Co., 226 S.W. 532, 147 Ark. 51. 


La.—West Feliciana School Board 
v. Weber, 30 La.Ann. 593. 


N.Y.—Cowen v. Quinn, 13 Hun 344. 


N.C.—Henderson County Com’rs v. 
Rutherford County Com’rs, 70 N.C. 
657; Steele v. Rutherford County 
Convrs, 70 NIC? 137%) 


Ohio.—Meeker v. Scudder, 140 N.E. 
627, 108 Ohio St. 423. 


[a] State and parish officers, and 
the sureties on their official bonds, 
may be sued, on account of any mal- 
feasance of such officers, in the courts 
of the parish in which the officers ex- 
ercise or may have exercised their 
functions, no matter where their 
domiciles may be. West Feliciana 
School Board v. Weber, 30 La.Ann. 
5935 


[67 C.J.) 77 


counties, or at the seat of government!® that is, in 
the county wherein the capitol is located.t® “In many 
other jurisdictions publie officers must be sued in the 
county wherein the cause of action or some part 


The statutory rule applies only to 


public officers,1®’ when sued for their official acts.2° 
If defendant’s official character is not involved, the 
mere fact that he is a public officer does not necessa- 
rily bring him within the operation of statutes re- 
lating to the venue of actions against officers.?° 


[§ 123] 2. Validity and Operation of Statutes 
Generally. Statutes of this nature are subject to the 


[b] State medical board.—Actions 
against the Ohio state medical board 
and other public officers having their 
official places of business in Franklin 
County, and in no other county, can 
be instituted only in Franklin County. 
Meeker v. Scudder, 140 N.E. 627, 108 
Ohio St. 423. 

[c] . County commissioners.—Hen- 
derson County Com’rs v. Rutherford 


County Com’rs, 70 N.C. 657; Steele v. 
Rutherford County Com’rs, 70 N.C. 
137. - 

{d] Sheriffs.—An action against a 


sheriff, for failure to make a return 
on an execution issued out of another 
county, was properly brought in the 
county in which such sheriff was an 
officer, Since he could have made a re- 
turn therein, and since on failure to 
so do the cause of action arose there- 
in. Bledsoe v. Pierce-Williams Co., 
226 S.W. 532, 147 Ark. 51. 


[e] | Warden of city prison in New 
York is a public officer, and an action 
brought to recover damages for an 
act done by him in virtue of his office 
must be tried in the county of New 
York. Cowen vy. Quinn, 13 Hun (N.Y.) 
344. 


15. See statutory provisions. 


16. State v. Hill, 57 N.W. 548, 38 
Neb. 698. 


[a] State treasurer must pay the 
money in his hands at the close of his 
term to his successor, at the seat of 
government, and an action for failure 
to do so must be brought in the coun- 
ty where the capitol is located. State 
v. Hill, 57 N.W. 548, 38 Neb. 698. 


17. See statutory provisions; 
infra § 126 text and notes. 


18. See infra § 124 text and notes. 
19. See infra § 125 text and notes. 


20. Railroad Commission of Geor- 
gia v. Palmer Hardware Co., 53 S.E. 
193, 124 Ga. 683; Austin v. Conaway, 
(Tex.Civ.App.) 283 S.W. 189; State 
Banking Board v. Pilcher, (Tex.Civ. 
App.) 256 S.W. 996. 


[a] Tllustrations.—(1) An action 
to enjoin the railroad commissioners 
from fixing and enforcing certain 
rates should be brought in the county 
where one or more of the commission- 
ers reside, defendants’ official charac- 
ter not being involved. Railroad Com- 
mission of Georgia v. Palmer Hard- 
ware Co., 53 S.H. 193, 124 Ga. 633. 
(2) An aetion on,a claim against an 
insolvent bank rejected by the com- 
missioner of banking may be brought 
in the county where the bank is 
domiciled, notwithstanding the com- 
missioner is an officer of the execu- 
tive department. State Banking 
Board v. Pilcher, (Tex.Civ.App.) 256 
S.W. 996. (3) Venue of a suit on a 
judgment against an insolvent bank 
and the banking commissioner in 
charge thereof and the surety was 
properly laid in a county other than 
that of the seat of government. Aus- 
tin v. Conaway, (Tex.Civ.App.) 283 
S.W. 189. 


and 
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usual rules of construction as to validity,?? opera- 
tion,” and repeal.?* Statutes requiring actions 


against public officers for acts done by virtue of their 


office to be brought in the county where the cause of 
action arose have been held to confer an absolute 
right on the officer,?* of which he cannot be depriv- 
ed.25 But the privilege is a personal one which he 
may waive?® without affecting the jurisdiction.*‘ In 
some jurisdictions, however, the statute has been 
construed to prohibit absolutely the trial of any 
suit in which a public officer is defendant, for acts 
committed by virtue of his office, outside the coun- 
ty where such acts were done.?® Where special stat- 
utes exist prescribing the venue for particular ac- 
tions against officers or actions relating to particular 
matters, such statutes are controlling with respect to 
the more general statutes in force.?° 


[§ 124] 3. Officers and Others to Whom Statutes 
Apply. Statutes fixing the venue of actions against 
public officers for their official acts apply to “state 


21: Edwards v. Jackson, 2 S.W. 29. 


(2a) 44, 176 Ark. 107. 
[a] Thus a statute requiring ac- 


tions against public officers or on their 315: 
oy 5; 


VENUE 


Peo. v. District Court of Fourth 
Judicial District in and for El Paso 
County, 182 P. 7, 66 Colo. 330; 
County v. Small, 1 Watts & S. 
Lasater v. Waits, 68 S.W. 500, 


< 
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x 

officers,”’?° by which term is ordinarily understood 
the heads of state departments,*! and thus includes. 
state treasurers,*? comptrollers,?* boards of water 
engineers,** and state boards of pharmacy.*° Coun- 
ty and parish officers,?® such as sheriffs,?7 and their 
deputies,*?® and county commissioners,?® are public 
officers. The statutory rule also has been held to in- 
clude officers of the United States,*° wardens of 
state*! or city prisons,*? auditors of city accounts,** 
city light and water boards under city charters,** 
school trustees,*® road commissioners,*® and public 
contractors.4* An executor, however, is not a_publie 
officer within the statutes.4® In other jurisdictions, 
the statute fixing venue as against public officers does 
not apply to persons who aid and assist such offi- 
cers.*® 

[§ 125] 4. Acts to Which Statutes Apply. An of- 
ficial act means any act done by an officer in his 
official capacity under color and by virtue of his 


39. Jones v. Bladen County Com’rs, 
69 N.C. 412 [cit Alexander v. Mc- 
Dowell County Com’rs, 67 N.C. 320; 
Johnston v. Cleaveland County 
Com’rs, 67 N.C. 101]. 


York 
(Pa.) 


official bonds to be brought where the 
cause of action arose has been held 
valid. Edwards v. Jackson, 2 S.W. 
(2d) 44, 176 Ark. 107. 


22. State v. Campbell, 86 P. 840, 3 
Cal.App. 602; State y. Cloud, 112 So. 
19, 146 Miss. 642. 


[a] Cases pending not included see 
State v. Cloud, 112 So. 19, 1460 Miss. 
642. 

[b] Provisions inapplicable.—Code 
Civ. Proc. §§ 395, 396, declaring 
that all actions for the recovery of 
money must be tried in the county 
where defendant resides, unless he 
directly or impliedly consents to a 
trial elsewhere, is applicable to an ac- 
tion by the state to recover money 
which came into defendant’s hands in 
his official capacity as medical super- 
intendent of one of the state insane 
asylums, notwithstanding Pol. Code 
§ 433 subd 16, enumerating the duties 
of the comptroller, and declaring that 
he shall have the right to institute 
suits in the name of the state against 
persons who have become possessed of 
public money or property and fail to 
pay over the same, of which suits the 
courts of “Sacramento county have ju- 
risdiction, without regard to the resi- 
dence of the defendants.” State v. 
Campbell, 86 P. 840, 3 Cal.App. 602. 


23. Lawton v. Farrell, 164 N.Y.S. 
838, 178 App.Div. 376 [aff 117 N.E. 
1075, 221 N.Y. 654]. 


[a] Thus Code Civ. Proc. § 9838 
subd 2, as to venue of actions against 
officers of a city, was held not re- 
pealed by Second Class Cities Law, 
in view of §§ 250, 251, thereof. Law- 
ton v. Farrell, 164 N.Y.S. 888, 178 App. 
Div. 376 [aff 117 N.E. 1075, 221 N.Y. 
54). 


24, O'Neil v. O’Neil, 54 Cal. 187; 
State v. District Court, 118 P. 268, 43 


Mont. 571, Ann.Cas.1912C 343; Cowen 
v. Quinn, 13 Hun (N.Y.) 345; People 
v. Kingsley, 8 Hun (N.Y.) 233; Huber 


v. Wanner, (N.D.) 243 N.W. 661. 


25. Huber v. Wanner, supra. 

26. Tullis v. Brawley, 3 Minn. 277; 
Huber v. Wanner, (N.D.) 243 N.W. 
661. 

27. Tullis v. Brawley, 3 Minn. 277. 

28. Graham v. Smith, 28 N.W. 769, 


62 Mich. 147. 


95 Tex. 553 [rev (Civ.App.) 67 S.W. 
518]; Board of Water Engineers v. 
Briscoe, (Tex.Civ.App.) 35 S.W.(2d) 
804; Herring v. Houston Nat. Exch. 
Bank, (Tex.Civ.App.) 241 S.W. 534; 
State v. Hudson, 125 S.H. 813, 97 W. 
Va. 679. : 


30. Fla.—State v. Barnes, 
860, 99 Fla. 1258. 

Ky.—King v. Kentucky Board of 
Pharmacy, 162 S.W. 561, 157 Ky. 52. 


La.—West Feliciana School Board 
v. Weber, 30 La.Ann. 593. 


Neb.—State v. Hill, 57 N.W. 548, 
38 Neb. 698. 

Tex.—Board of Water Engineers v. 
Briscoe, (Civ.App.) 85 S.W.(2d) ‘804. 


Wis.—State v. Chittenden, 107 N.W. 
500, 127 Wis. 468. 


31. State v. Chittenden, supra. 


32. State v. Hill, 57 N.W. 548, 38 
Neb. 698. 


33. State v. Barnes, 128 So. 860, 99 
Fla. 1258. 


34. Board of Water Engineers vy. 
Briscoe, (Tex.Civ.App.) 35 S.W.(2d) 


. 


35. King v. Kentucky Board of 
Pharmacy, 162 S.W. 561, 157 Ky. 52. 


[a] Board as corporation.—Under 
Civ. Code Pract. § 72, prescribing the 
venue of an action against a corpora- 
tion on contract or tort, it was held 
that the state board of pharmacy was 
not a corporation, and that while a 
quasi corporation, when acting pursu- 
ant to delegated contractual powers, 
yet as such it was not governed there- 
by. King v. Kentucky Board of 
Pharmacy, 162 S.W. 561, 157 Ky. 52. 

36. Sheffield v. State, 69 Ga. 730; 
Kellogg v. Buckler, 17 Ga. 187; Clark 
v. Hilliard, 91 S.H. 926, 19 Ga.App. 
514; West Feliciana School Board vy. 
Weber, 30 La.Ann. 5938; Dennis v. 
Ford, 7 N.J.Law 200; Jones v. Bladen 
County Com’rs, 69 N.C. 412 [cit 
Alexander v, McDowell County Com’rs, 
67 N.C. 320; Johnston v. Cleaveland 
County Com’rs, 67 N.C. 101]. 

37. Sheffield’ v. State, 69 Ga. 730; 
Kellogg v. Buckler, 17 Ga. 187; Clark 


Wades: 91 S.E, 926, 19 Ga.App. 


38. Dennis v. Ford, 7 N.J.Law 200. 


128 So. 


40. Layne v. Sharp, 105 S.W. 373, 
BEG iglbn Sey 

41. Helton v. Miller, 14 Ind. 577; 
State v. District Court of Second 
Judicial District, 118 P. 268, 43 Mont. 
571, Ann.Cas.1912C 343. 
geen Cowen v. Quinn, 13 Hun (N.Y.) 
oO . . 

43. Peo. v. Tweed, 13 Abb.Pr.N.S. 
CN-Y..) (429. 

44. Brevard Light & Power Co. v. 
Board of Light & Water Com’rs of 
Concord, 66 S.BH. 569, 151 N.C. 558. 

45. Galligan v. Hornthal, 24 N.Y.S. 
632, 71: Hun 18, 23 N.Y.Civ.Proc. 201. 
gunn Peo. v. Hayes, 7 How.Pr. (N.Y.) 


47. Blue Earth County v. Bisballe 
roe Co., 207 N.W. 648, 166 Minn. 
{a] Illustration. — An _ action 


against a contractor and surety in a 
drainage project was held triable in 
the county in which the cause of ac- 
tion arose, the contractor being a 
public officer. Blue Barth County v. 
Bisballe Const. Co., 207 N.W. 648, 166 
Minn. 499. 


48. Thompson y. Wood, 47 P. 50, 
115 Cal. 301; Spangenberg v. Spangen- 
berg, 11 P.(2d) 408, 123 Cal.App. 387. 

49. Graham v. Smith, 28 N.W. 76%, 
62 Mich. 147. 


[a] In Michigan the clause, “which 
are required by law to be laid in the 
county where the fact happened,” as 
used in How. St, Annot. § 7549, pro- 
viding that in suits against public 
officers for any act done by them in 
virtue of their offices, and in suits 
against other persons who by the com- 
mand of such officers or in their aid 
and assistance do anything touching 


the duties of such office, which are ; 


required to be laid in the count 
where the fact happened, if it shall 
not appear that the cause of action 
arose within the county where the 
trial is had, the jury shall be dis- 
charged, etc., applies alone to persons 
who aid and assist such officers, and 
does not qualify or limit the exemp- 
tion that suits against officers for 
acts done by virtue of their offices 
must be brought in the county where 
the acts were done. Graham v. Smith 
28 N.W. 769, 62 Mich. 147. ; 


For later cases. developments and changes in the law see Annotations, same title and section number. 
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§ 125] 


office.>° 
officer’s authority when properly 


which are performed improperly, and acts done colore 
officii are those which are entirely outside or beyond 
the authority conferred by the office.>1 
distinction was formerly made between acts done by 
virtue of an office and acts done by color of office,” 
the cases are conflicting,®*® but the trend of the later 
cases in determining questions of liability, at least, 
is to regard wrongful acts of a public officer colore 
And it has been held that an 
officer acts under color of official duty, although there 
may. be some infirmity in the process he is attempt- 
The question of what constitutes 
Statutes fixing ven- 


officii as official aets.>* 


ing to execute.*® 
official action is for the court.°® 


Acts done virtute officii are those within the 


VENUE 


performed, but 


official duty.57 


Although a 


ue as against publie officers for acts done by virtue 


50. <Ariz.—Miles v. Wright, 194 P. 
$8; 22, Ariz, 73, 12, ATR. 970. : 

Ill.— Greenberg v. Peo., 80 N.E. 100, 
225 11). 174, 8 L.R.A.N.S. 1223, 116 Am. 
Se 121 

Mass.—Turner v. Sisson, 137 Mass. 
191. 

Minn.—Hall v. Tierney, 95 N.W. 219, 
89 Minn, 407. 

Miss.—Brown v. Weaver, 23 So. 388, 
76 Miss. 7, 71 Am.S.R. 512, 42 L.R.A. 
423. 

Okl.—Meek v. 
1190, 55 Okl. 208. 

51. Haffner v. U. S. Fidelity & 
Guaranty Co., 207 P. 716, 35 Idaho 
517: 


Tilghman, 154 P. 


52. Brown v. Smith, 24 Barb. (N. 
Y.) 419; Seeley v. Birdsall, 15 Johns. 
(N-Y.-) 267. 

53. Brown v. Smith, 24 Barb. (N. 
Yo) e409: 

54 Hall v. Tierney,. 95 N.W. 219, 


89 Minn. 407; Lee v. Charmley, 129 N. 
W. 448, 20 N.D. 570, 33 L.R.A.N.S. 275; 
Greenius v. American Surety Co., 159 
P. 384, 92 Wash. 401, L.R.A.1917F 
1134. 

55. Morse v. Dunham, 12 N.W. 865, 
48 Mich. 590. 

56. Morse v. Dunham, supra. 


57. State Commission in Lunacy v. 
Welch, 99 P. 181, 154 Cal. 775; Bone- 
stell, Richardson & Co. v. Curry, 95 
P. 887, 153 Cal. 418; Peo. v. Tweed, 
13 Abb.Pr.N.S. (N.Y.) 419; Elliott v. 
Cronk’s Adm’rs, 13 Wend. (N.Y.) 35. 


[a] Iustrations.—(1) <A suit was 
commenced in A county against a 
county treasurer, residing in S B 
county, to compel an accounting for 
money received in his official capacity. 
Defendant county treasurer moved for 
change of venue to S B county, and 
plaintiff contended that S county was 
the place of trial, and that defendant 
waived objection to A county by mov- 
ing to transfer to S B county. It was 
held that the motion should be grant- 
ed, although the breach of duty occur- 
red in S county. State Commission 
in Lunacy v. Welch, 99 P. 181, 154 Cal. 
175. (2) Statute held not applicable 
to an action against certain state of- 
ficers and a firm to whom a contract 
for the furnishing of paper for use 
in the state printer’s office had been 
awarded by the state officers in their 
official capacity, to enjoin further ac- 
tion under the contract on the ground 
of its illegality because not awarded 
to the lowest bidder. Bonestell, Rich- 
ardson & Co. v. Curry, 95 P. 887, 153 


Cal. 418. 


58. Herbert v. Wortendyke, 68 N. 
W. 350, 49 Neb. 182; Peo. v. Tweed, 13 
Abb.Pr.N.S. (N.Y.) 419. 


59. Herring v. Houston Nat. Exch. 


‘Bank, (Tex.Civ.App.) 241 S.W. 534. 


[a] Tlustration. — Where prison 
commissioners are sued on the con- 
tract of their predecessors in office 
to pay money in the county where the 
action was brought, defendants’ plea 
of privilege to be sued in the county 
where they individually reside is not 
available. Herring v. Houston Nat. 
eee Bank, (Tex.Civ.App.) 241 S.W. 
i3) i 

60. Boyd v. Genitempo, 
App.) 260 S.W. 934. 

[a] Thus acts of deputies of the 
state game, fish, and oyster commis- 
sioner, committed in the course of 
their official employment, were the 
acts of the commissioner, and where 
his deputies committed the alleged 
trespasses in Nueces County, venue as 
to the commissioner as well as to any 
of the aggressor deputies was prop- 
erly laid in that county. Boyd v. 
Genitempo, (Tex.Civ.App.) 260 S.W. 
934. ; 

61. Brown v. Smith, 24 Barb. (N. 
BG) pec ais) 

€2. Conley v. Carney, 
528, 126 App.Div. 337. 

63. State v. District Court of Sec- 
ond Judicial District, 118 P. 268, 43 
Mont. 571, Ann.Cas.1912C 343. 


[a] Thus, where defendant, as 
warden of the state penitentiary, 
wrongfully ordered plaintiff, while a 
convict, to be manacled, assaulted, and 
confined in solitary confinement, and 
unlawfully retained him in custody 
for a period after his sentence had ex- 


(Tex.Civ. 
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pired, such unlawful acts were done 


“in virtue of his office.” State v. Dis- 
trict Court of Second Judicial District, 
118 P. 268, 43 Mont. 571, Ann.Cas. 
1912C7343. 


64. Galligan v. Hornthal, 24 N.Y.S. 
632, W1aFtun: 18, 235N.,Y .Civ,. Broce: 1201. 


{a] Thus, where a complaint for 
libel alleges the publication of state- 
ments of witnesses taken by defend- 
ant and others, as a board of school 
trustees, concerning plaintiff, as a 
teacher of their school, the action is 
against a public officer for an official 
act. Galligan v. Hornthal, 24 N.Y. 
pees) 71 Hun 18, 23 N.Y.Civ.Proc. 

01. 


65. Morse v. Dunham, 12 N.W. 865, 
48 Mich. 590. 


66. Woodling v. Mitchell, 103 N.W. 
115, 127 Iowa 262; Kyd v. Exchange 
Bank of Cortland, 76 N.W. 1058, 56 
Neb. 557. 


[a] For example.—(1) Plaintiff 
sued in one county the sheriff of an- 
other county and certain residents of 
the latter county, alleging that the 
sheriff had levied on and sold to the 
other defendants property belonging 
to plaintiff, notwithstanding a service 
on him before the sale of notice of 
plaintiff's ownership, and demanded 
judgment for the possession of the 
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of their office have been held to apply to affirmative 
acts only, and not to mere omissions or neglect of 


Such statutes apply to actions 


against public officers for acts done in their official 
capacity even where they are no longer in office,*® 
and for acts done by their predecessors in office,*® 
as well as for acts done by deputies.°° 
official capacity have been held to include determina- 
tion of residence®t and making assessments for tax- 
ation purposes,°? custody of prisoners and manage- 
ment of penitentiaries,®* publication of libelous 
statements,®* trespass,°° acts or agreements connect- 
ed with the levy of writs,°® and execution of bonds.®* 
On the other hand, actions to have an office declared 
vacant,®® or for usurpation of office,®® or for con- 


Acts in an 


property or its value. Subsequently 
the action was dismissed as to all the 
defendants except the sheriff. It was 
held that, as to the sheriff alone, the 
petition showed affirmatively that the 
property had passed from ‘his posses- 
sion at the time suit was brought, and 
consequently failed to state a cause 
of action in replevin, but alleged a 
conversion, an action for which could 
not be maintained, over the sheriff’s 
objection, in a county other than that 
in which he _ resided. Woodling v. 
Mitchell, 103 N.W. 115, 127 Iowa 262. 
(2) <A sheriff, holding an execution 
against a bank, levied the same on a 
cash tray. He afterward released the 
tray on payment to him of a sufficient 
amount to satisfy the execution, with 
an agreement on his part to refund 
the money if the bank should, within a 
time fixed, assure him that the judg- 
ment on which the execution was is- 
sued had been superseded. The bank 
sued the sheriff for money had and 
received, relying on the agreement. It 
was held that the action was one 
against a public officer for an act done 
by him under color of his office, and 
must be brought in the county where 
the cause of action arose. Kyd v. Ex- 
change Bank of Cortland, 76 N.W. 
1058, 56 Neb. 557. 


67. York County v. Small, 1 Watts 
& S: (Pa.) 315. 


[a]. Thus, under Act June 6, 1839, 
providing that the court of common 
pleas of Adams County shall take 
cognizance of all demands arising in 
building or erecting a new courthouse 
in the county of York, an action ona 
bond given by the commissioners of 
York County for smaller notes, issued 
for the purpose of enabling the com- 
missioners of the county to complete 
the new courthouse, may be removed 
from the jurisdiction of the common 
pleas of York County to that of Ad- 
ams County. York County v. Small, 
1 Watts & S. (Pa.) 315. 


68. State ex rel. Egan v. Steele, 33 
La.Ann. 910. 


[a] District attorney.—An action 
brought against a district attorney to 
have his office declared vacant on the 
ground that he has changed his resi- 
dence and no longer has one in the 
state is an action against him in his 
personal, not in his official, capacity, 
and therefore must be brought in the 
parish in which he last resided, and 
cannot be brought indifferently in 
either parish composing his district. 
a ieoy ex rel. Egan v. Steele, 33 La.Ann. 

10. 
69. People v. Platt, 10 N.Y.St. 577. 


[a] Quarantine commissioner,—A 
defendant charged with having in- 
truded into and usurped the office of 
a quarantine commissioner is not en- 
titled to a change of venue to the 
county in which he attempted to ex- 
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spiracy,’® are not based on official acts. 
statutes contemplate an action in which the officer 
is to be held liable to personal responsibility for an 
an act done or duty omitted, injunction suits are not 
within their scope,*! nor are actions against officers 


in their private capacity."? 


[§ 126] 5. Place Where Cause of Action Arises. 


ercise the office. People v. Platt, 10 
INGEN AE 

70. Metropolitan By-Products Co. 
v. Van Name, 163 N.Y.S. 592, 176 App. 
Div. 545. 

71. Brooklyn Borough Gas Co. v. 
Public Service Commission for First 
istrict, 161 N.Y.S. 169, 175 App.Div. 
684 [aff 115 N.E. 1034, 220 N.Y. 576]. 

72. Dade Coal Co. v. Anderson, 30 
S.E. 640, 103 Ga. 809; State ex rel. 
Egan v. Steele, 33 La.Ann. 910; Law- 
ton v. Farrell, 164 N.Y.S. 838, 178 App. 
Div. 376 Lath 17 NB 1075; 221) NY. 
654]. 

[a] MDlustrations.—(1) Where the 
state has actually received the 
amount due on an execution issued by 
the comptroller general for the hire 
of convicts, and the execution has 
been assigned to a private citizen, a 
petition by defendant in execution to 
enjoin the assignee from proceeding 
with a levy of the execution, being a 
controversy exclusively between pri- 
vate citizens, should be brought in the 
county of the assignee’s residence, and 
is not maintainable in another coun- 
ty, although the property seized be 
located therein, and the sheriff there- 
of, by whom the levy was made, be en- 
joined as a party defendant. Dade 
Coal Co. v. Anderson, 30 S.E. 640, 103 
Ga. 809. (2) A police officer making 
arrest in another county is not en- 
titled to a change of venue, in ac- 
cused’s action for false imprisonment, 
to the county wherein the city of 
which he was an officer was situated, 
he having acted in his personal, and 
not his official, capacity. Lawton v. 
Farrell, 164 N.Y.S. 838, 178 App.Div. 
3716 [ath 117 N.Ee 1075, 224 NYO 654]. 
@). A suit ascainst “3.700 6. sheritt 
of Coahoma county, Miss.,’”’ was an ac- 
tion against the individual, and not 
against the office, so that service ob- 
tained while he was out of his own 
state, where he was not acting as 
sheriff, would not affect the validity 
of the service. Tate v. Baugh, 252 F. 
Bilin 

73. See statutory provisions. 


74, Ark.—Edwards v. Jackson, 2 S. 
W.(2d) 44, 176 Ark. 107. 

Fla.—State v. Barns, 128 So. 860, 99 
Fla. 1258. 

Ind.—Helton vy. Miller, 14 Ind. 577. 

Iowa.—Board of Sup’rs of Worth 
County v. District Court of Scott 
County, 229 N.W. 711, 209 Lowa 1030; 
Brownell v. Aetna State Bank of Oel- 
wein, 208 N.W. 210, 201 Iowa 781; 
College of Physicians & Surgeons of 
Keokuk y. Guilbert, 69 N.W. 4538, 100 
Iowa 213. 

Kan.—Kansas City v. Public Util- 
ities Commission of Kansas, 176 P. 
324, 103 Kan. 473; State v. Flannelly, 
152 P. 22, 96 Kan. 372; Fay v. Edmis- 
ton, 28 Kan. 105; Clay v. Hoysradt, 8 
Kan. 74. é 

Ky.—Daniel v. New Era Land Co., 
126 S.W. 108, 137 Ky. 535. 

Mich.—Davis v. Frankenlust Tp., 
76 N.W. 1045, 118 Mich. 494, 5 Detroit 
Leg.N. 590; ,Morse v. Dunham, 12 N. 
“W. 865, 48 Mich. 590. 


Mont.—State v. District Court of|and another defendant. 
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In a large number of states actions against publie 
officers must be brought in the county wherein the 
cause of action, or some part thereof, arose.** 
der such statutes the cause of action has been con- 
strued to arise in the county where the official acts 


Un- 


constituting the basis of the action were perform- 


ed.*4 


43 Mont. 571, Ann.Cas.1912C 343. 


Neb.—Harrison v. Cheney, 182 N.W. 
367, 105 Neb. 821; Russell v. City of 
Indianola, 179 N.W. 927, 105 Neb. 207; 
Vennum v. Huston, 56 N.W. 970, 38 
Neb. 293 [foll McNee v. Sewell, 16 N. 
W. 827, 14 Neb. 532]. 

N.J.—Dennis v. Ford, 7 N.J.Law 
200. 

N.Y.—Murphy v. Callan, 74 N.Y.S. 
1009, 69 App.Div. 413; Ellis v. Baker, 
TINY: SaaS on 1620 Apps wo42e vhs 
Conihe v. Palmer, 27 N.Y.S. 832, 76 
Hun 116; Lamson Consolidated Store 
Service.©o. vautlart. 5 N&YoSie8s95 
Silv.Sup. 427; Polmanteer v. Badeau, 
157 N.Y.S. 915; Peo. v. Hayes, 7 How. 
Pr. 248. 

N.C.—Kellis v. Welch, 158 S.E. 742, 
201 N.C. 39; McFadden v. Maxwell, 
151) S: Bh 250; 198 IN-C2 223. 


Tex.—Board of Water Engineers v. 
Briscoe, (Civ.App.) 35 S.W.(2d) 804. 


[a] Conversion. — (1) Plaintiff 
could, in the county of plaintiff's resi- 
dence, maintain a conversion action 
against the sheriff and a court clerk 
of another county who issued exe- 
cution to the sheriff of the county of 
plaintiff’s residence, under which the 
sheriff seized plaintiff's automobile in 
the county of plaintiff’s residence. 
Kellis v. Welch, 158 S.E. 742, 201 N.C. 
39. (2) An action for conversion, 
although not referring to the char- 
acter in which defendant assumed to 
act when taking possession of the 
property, if against an, officer who 
took possession, however wrongfully, 
by virtue of his office, under a war- 
rant duly issued, must be tried where 
the cause of action arose. Murphy v. 
epomd 74 N.Y.S. 1009, 69 App.Div. 

[b] Criminal prosecutions. — A 
cause of action for the neglect of a 
county attorney, after an accused has 
been held to appear, to file an infor- 
mation at the next term of the dis- 
trict court, or to file reasons for fail- 
ing to do so, arises in the county 
where such district court is held. 
Harrison v. Cheney, 182 N.W. 367, 105 
Neb. 821. 


[c] Drainage bonds.—Venue of an 
action on drainage district bonds 
against the county board of super- 
visors is in the county of members’ 
residence, not the county wherein the 
bonds are payable. Board of Sup’rs 
of Worth County v. District Court of 
Scott County, 229 N.W. 711, 209 Iowa 


1030. 
[d] Elections.—An action against 
a city and the mayor and council 


thereof to contest an election on a 
proposition to erect a municipal water 
supply system and issue bonds there- 
for and to enjoin issuance of such 
bonds, if it may be brought at all, 
must be brought in the county where 
the election is held. Russell v. City 
Cee Ota 179 N.W. 92:7, 105 Neb. 


[e] Executions. — (1) An action 
against a sheriff and a clerk, to set 
aside an execution sale, must be 


brought where the sale was made} re- 
gardless of the residence of plaintiff 
Brownell vy. 


Second Judicial District, 118 P. 268,] astna State Bank of Oelwein, 208 N.W. 


Under some statutes the general rule that 


210, 201 Iowa 781. (2) An action to 
enjoin a justice of the peace and con- - 
stable from enforcing an execution is- 
sued on a judgment rendered by the 
former and to compel him to satisfy 
the same of record must be brought in 
the county where the judgment in 
question was rendered though the 
judgment creditor resided elsewhere. 
Clay v. Hoysradt, 8 Kan. 74. (3) An 
action against a sheriff to restrain him 
from selling plaintiff's property under 
an execution against another person 
should be tried in the county wherein 
the levy was made, although the exe- 
cution defendant resides in another 
county, and is joined with the sheriff 
as a defendant. Lamson Consolidat- 
ed Store Service Co. v. Hart, 5 N.Y.S. 
889, 1 Silv.Sup. 427. 


{[f] False imprisonment.—(1) An 
action for false imprisonment must be 
brought in the county of which de- 
fendants are officers. Polmanteer v. 
Badeau, 157 N.Y.S. 915. (2) An ac- 
tion for false imprisonment against a 
deputy sheriff of W county was prop- 
erly brought in S county, where plain- 
tiff was arrested, although he was im- 
prisoned in W county, since part of 
the cause of action arose in S county. 
Ellis v. Baker, 71 N.Y.S. 88, 62 App. 
Div. 542. (3) In an action for false 
imprisonment it appeared that defend- 
ant, as chief of police of the city of 
Buffalo, sent a telegram to a city ina 
foreign country, pursuant to which 
plaintiff was arrested. It was held 
that part of the cause of action arose 
in Buffalo. Tupper v. Morin, 25 Abb. 
IN. Cums 98702) NES 305 


[g] Flooding lands.—A cause of 
action for damages and to restrain the 
flooding of lands in one county by 
drains dug by individuals and town 
officers in another county arises in the 
county wherein the flooded lands are 
situate. Davis v. Frankenlust Tp., 76 
N.W. 1045, 118 Mich. 494, 5 Detroit 
Leg. N. 590. 


[h] Malicious prosecution. Where 
a complaint was sworn out in H coun- 
ty before a justice who issued a war- 
rant, and the constable arrested the 
person charged in W county, and took 
him before the justice in H county, 
who committed him to jail, an action 
by the person charged against the 
prosecuting witness, the justice, and 
the constable for malicious prosecu- 
tion was properly brought in W coun- 
ty, Since a part of the cause of ac- 
tion arose there, and the court had 
jurisdiction over defendants sum- 
moned' in H county, although no de- 
fendant to the suit resided or was 
Summoned in W county. Vennum v. 
Huston, 56 N.W. 970, 38 Neb. 293 [foll 
McNee v. Sewell, 16 N.W. 827, 14 
Neb. 532]. . 


[i] Patents of land. — An action 
against the state auditor to restrain 
the issue of a patent which it is al- 
leged he was without authority to 
issue is properly brought in the coun- 
ty where the auditor keeps his office 
from which the patent was to be is- 
sued. Daniel v. New Era Land Co., 
126 S.W. 108, 137 Ky. 535. 

[j] Prisons. — (1) A complaint 
against the warden of the state prison, 
for improper management of the pris- 


.For later cases, developments and changes in the law see Annotations, same title and section number, 
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venue must be laid in the county where the cause 
of action, or a part thereof, arose, has been extended 
to injunction suits against public officers or boards.75 


Pleading. The petition in a suit against a publie 
officer must, of course, contain allegations bringing 
the ease within the statute.76 Where a complaint 
contains two causes of action, one based on an act 
done by defendant by virtue of his office, the other 
of which is based on an act done by him not by vir- 
tue of his office, the case properly falls under the 
statutory requirement of trial where the cause of ac- 
tion, or some part thereof, arose.*7 


[§ 127] I. Actions by or against Parties in Repre- 
sentative Capacities—l. Representative as Defend- 
ant. At common law the executor was sued, in trans- 
itory actions, where he resided.*® By statute7® cases 
of executors, administrators, guardians, and trus- 
tees are made exceptions to the general rule in ref- 
erence to the venue of actions. They must be sued in 
the county where the estate is administered, no mat- 
ter what may be the subject matter in controversy.*° 
Where the action is against the administrator, the 


oners, must be in the county where 
the cause of action arose. Helton v. 
Miller, 14 Ind. 577. (2) An action 
against a state penitentiary warden 
for wrongfully ordering plaintiff, a 
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the seizure took place. 
Ford, 7 N.J.Law 200. 
against a sheriff for trespass on lands 
must be brought in the county where 


the trespass occurred, if he assumed 


[67 C.J.] 81 


fact that his intestate was appointed receiver in an- 
other county, and that the action seeks an account of 
the receiver’s administration, does not justify venue 
in that county.8! In some jurisdictions the usual 
rule that a defendant is entitled to be sued in the 
county of his residence has been applied to suits 
against assignees of a debtor®? and to equitable pro- 
ceedings against guardians for waste, notwithstand- 
ing’ the basis of recovery was the value of the land 
and mesne profits.8* That immovables belong to a 
succession does not exempt its representative from 
the operation of the rule requiring an action for 
their recovery to be brought either in the parish in 
which they actually are or in that of the domicile 
of defendant.*4 


[§ 128] 2. Representative as Plaintiff. In the ab- 
sence of statutory authority otherwise, an adminis- 
trator may sue only in the county in which defend- 
ant resides or is found.*® Statutes conferring a 
right on a person to sue in the county in which the 
cause of action originated are to be construed strict- 
ly, and the right does not extend to the representa- 


the county in which the suit is insti- 
tuted, or in an adjoining circuit, judge 
of which is so situated that it would 
be improper for him to act. State v, 
Hudson, 125 S.H. 813, 97 W.Va. 679. 


Dennis v. 


(2) An action 


white convict, to be manacled, as-|to act officially under process, not-|(4) Rev. St. (1911) art 1830 (Vernon 
saulted, and placed in solitary confine- withstanding there may have been|Civ. St. Annot. art 1995), excepting 
ment, and unlawfully retaining him|some infirmity in the process. Morse}from the provision fixing the venue of 
in custody after his sentence had ex-|v. Dunham, 12 N.W. 865, 48 Mich.|actions as the county of defendant’s 
pired, must be tried in the county] 590. hats residence suits against the head of.a 
where the unlawful acts were com- [o] Waters.—(1) An action for a|department for mandamus, does not 


mitted. State vy. District Court of 


water permit was within the jurisdic- 


apply to a suit against such officer for 
Sterrett v. 


Second Judicial District, 118 P. 268, 
43 Mont. 571, Ann.Cas.1912C 343. 

{k] Public utilities. — (1) The 
county in which the public utilities 
commission is about to hear an ap- 
plication for a rate increase is the 
proper one in which to sue to enjoin 
a hearing for want of jurisdiction. 
Kansas City v. Publie Utilities Com- 
mission of Kansas, 176 P. 324, 103 
Kan. 473. (2) The filing of a petition 
by receivers in M county, asking that 
the public utilities commission be en- 
joined from enforcing certain orders 
made by it in S county, does not give 
the district court jurisdiction of the 
commission, or authorize it to make 
any valid order or render any valid 
judgment against the commission. 
State v. Flannelly, 152 P. 22, 96 Kan. 
Bes 

{1] Schools and colleges.—A pro- 
ceeding to compel the state board of 
medical examiners to recognize a 
medical college as in good standing 
must be brought in the county in 
which the official action of the board 
declaring the college as not in good 
standing was had, although, prior to 
such action by the board, a commit- 
tee was appointed to report on the 
college, and the secretary, prior there- 
to, was advised by each member of the 
board not to issue certificates or 
diplomas from the college. College 
of Physicians & Surgeons of Keokuk 
v. Guilbert, 69 N.W. 453, 100 Iowa 
213. 

{m] Taxation.—The commissioner 
of revenue is entitled as matter of 
right to remove an action for recovery 
of taxes paid to the county where de- 
mand was made and the commission- 
er’s Office maintained. McFadden v. 
Maxwell, 151 S.E. 250, 198 N.C. 223. 

{[n] Trespass.—(1) An action 
against a deputy sheriff for trespass 
based on seizure of goods and chat- 
tels must be tried in the county where 
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tion and venue of the court of the 
county where the water was divert- 
ed, although the board of water en- 
gineers was a party and mandamus 
was sought against it. Board of Wa- 
ter. Hngineers v. Briscoe, (Tex.Civ. 
App.) 35 S.W.(2d) 804. (2) An ac- 
tion to appropriate water, if regarded 
as an appeal from a decision of the 
board of water engineers, was prop- 
erly brought in the county where the 
water was to be diverted. Board of 
Water Engineers v. Briscoe, supra. 


[p] Wrongful death.—An action 
against a sheriff and sureties on an 
official bond, for killing plaintiff's hus- 
band, must be brought in the county 
where the cause of action arose. Ed- 
wards v. Jackson, 2 S.W.(2d) 44, 176 
Ark. 107. 


75. Weller v. Mueller, 87 A. 1045, 
120 Md. 633; State Highway Commis- 
sion of Virginia v. Nock, 120 S.B. 869, 
138 Va. 212; State v. Hudson, 125 S.E. 
813, 97 W.Va. 679. 


[a] Tlustrations.—(1) Ay suit 
against the road commission to re- 
strain a diversion of the funds may 
be brought in a county in which the 
road commission has no office, but 
was constructing a road. Weller v. 
Mueller, 87 A. 1045, 120 Md. 6338. (2) 
A suit to enjoin the state highway 
commission and an agent thereof from 
cutting or using a drainage ditch was 
properly brought in the county where- 
in the acts sought to be enjoined were 
to be done and the individual defend- 
ant lived, rather than the circuit court 
of the city of Richmond. State High- 
way Commission of Virginia v. Nock, 
120 S.E. 869, 138 Va. 212. (3) The cir- 
cuit court was without jurisdiction of 
a bill by the state at the relation of 
attorney-general solely to enjoin an 
act or proceeding apprehended or be- 
ing committed, unless the act or pro- 
ceeding sought to be enjoined is being 
committed or will be committed in 


damages and injunction. 
Gibson, (Tex.Civ.App.) 168 S.W. 16. 


76. City of Idalou v. Anderson, 
(Tex.Civ.App.) 25 S.W.(2d) 280. 


[a] For example, a petition in a 
suit by a municipality against the 
treasurer sufficiently alleged defalca- 
tion within the statute authorizing 
suit in the county where the defalea- 
tion occurred. City of Idalou v. An- 


demson, (Tex.Civ.App.) 25 S.W.(2d) 
77. Haffner v. U. S. Fidelity & 
Guaranty Co., 207 P. 716, 35 Idaho 


517. 


78. See Executors and Administra- 
tors § 1903. 


79. See statutory provisions. 

80. Dinning v. Conn’s Adm’r, 99 
S.W. 914, 124 Ky. 6238, 30 Ky.L. 855; 
Neill v. Owen, 3 Tex. 145. 

Actions by or against: 


Executors or administrators see Exec- 
utors and Administrators §§ 1903, 
1904. 

Cue dlone see Guardian and Ward § 


Receivers see Receivers § 558. 


81. Ware v. Henderson, 25 S.C. 385. 
igen Campbell v. Crawford, 63 Ala. 
oO . 

[a] Tllustration.—A bill by credi- 


tors against the assignee of thei 
debtor to settle the assignment must 
be brought in the district in which 
Such assignee resides, even though no 
time has been fixed for holding a court 


of chancery in such district. Camp- 
bell v. Crawford, 63 Ala. 392. 
83. Short v. Mathis, 33 S.B. 694, 


107 Ga. 807. 
8&4. Scott v. Bowles, 3 La.Ann. 637. 


85. See Executors and Administra- 
tors § 1904. 
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tives of such person.*® 


that county.§* 


[§ 129] 3. Representative as Substituted Party. 
Under a statute providing that an action against a 
defendant who dies before verdict may proceed 
against the personal representative,*®* a suit is prop- 
erly continued against the representativeS® although 


appointed in another county.°° 


[§ 130] J. Ancillary and Incidental Actions and 
The general policy 


Proceedings.°! 


e6. -Southwestern R. Co. v. Paulk, 
24 Ga. 356. 

87. Louisville Building & Loan 
Ass’n v. Smith’s Adm’r, 90 S.W. 1080, 
28 Ky.L. 980. 

88. See statutory provisions. 

89. Nixon v. Malone, 98 S.W. 380, 


99 SZw. 403, 100 Tex. 250; Blum v. 
Goldman, 1 S.W. 899, 66 Tex. 621; 
McCampbell v. Henderson, 50 Tex. 
601; Taylor v. Ullmann, Stern & 


Krause, (Tex.Civ.App.) 188 S.W. 746; 
Wadworth v. Cardwell, 37 S.W. 367, 14 
Tex.Civ.App. 359. 

90. Williams v. Harris, (Tex.Civ. 
App.) 193 S.W. 408; Taylor v. Ull- 
mann, Stern & Krause, (Tex.Civ.App.) 
188 S.W. 746. 

91. Garnishment see Garnishment 
§§ 2538, 254. 

92. Hinchcliff v. District Court of 
Iowa in and for Clarke County, 215 
N.W. 605, 204 Iowa 470; Nickell v. 
District Court of Clarke County, 210 
N.W. 563, 202 Iowa 408; Pollard v. 
Larson, 211 N.W. 998, 115 Neb. 136; 
Foster v. Gulf, C. & S. F. Ry. Co., 45 S. 
W. 376, 91 Tex. 631 [aff in part and rev 
in part (Civ.App.) 44 S.W. a 
Mumme v. Spies, (Tex.Civ.App.) 15 S 
W.(2d) 137. 

93. Middlebrook vy. David Bradley 
Mfg. Co., 26 S.W. 935, 86 Tex. 706; 
Ball v. Southern Rock Island Plow 
Co.; (Tex.Civ-App.) 50 S.W. 158. 

{a] Actions on notes.—Where an 
action is brought on three notes, one 
not payable in the county where the 
action is brought, defendant’s plea to 
be sued, as to such note, in the county 
of his residence, should not be sus- 
tained, as a multiplicity of suits is 
avoided. Middlebrook v. David Brad- 
ley Mfg. Co., 26 S.W. 935, 86 Tex. 706. 


{b] Suit on notes and on open ac- 
count.—(1) To avoid multiplicity of 
suits, the amount of an open account 
could be included in a suit on the 
notes, aS regards venue. Stevens v. 
Willson, 39 S.W.(2d) 1088, 120 Tex. 
584. (2) One entitled to sue defend- 
ant on notes in a county in which they 
were payable may embrace in such 
suit a claim on an open account, to 
avoid a multiplicity of suits, although 
defendant resides in another county. 
Ball v. Southern Rock Island Plow 
Co., (Tex.Civ.App.) 50 S.W. 158. 


{c] Written and verbal contracts. 
—In view of the rule against multi- 
plicity of suits, the trial court was 
held to have jurisdiction of a suit in 
Live Oak County, which was not the 
county of defendant’s residence, 
where the suit was founded partly on 
a written contract to pay for work 
and material in Live Oak County, and 
partly on a verbal contract to pay for 
certain extra materials furnished, not- 
withstanding the amount claimed ow- 


The mere fact that an ac- 
tion to settle the estate of a company which has as- 
signed for the benefit of creditors must be brought 
in the county in which the assignee qualifies does 
not authorize the assignee to sue the stockholders in 
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trial 
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avoid splitting the cause of action as to the place of 
and to prevent a multiplicity of suits.®* 
the original suit seeks various forms of relief, the 
primary object of the litigation is determining on the 
question of venue.?* 


If 


Aneillary and incidental ac- 


tions and proceedings therefor do not affect the venue 


where. 


counties.?® 


of the principal suit,®® notwithstanding if they were 
brought independently, the venue would be else- 
And so, if the cause of action is single and 
entire, the jurisdiction acquired will draw to itself 
jurisdiction over questions otherwise triable in other 
But if the incidental suit seeks relief out- 


side of the suit pending®’ and in effect constitutes a 


of the law is to 


ing on a verbal promise was almost 
nine times larger than the amount 
still owing on the contract. Shafer 
ouea eons (Tex.Civ.App.) 274 S.W. 


[d] Garnishment cannot be joined 
(1) to an action on a note in order 
to prevent multiplicity of suits. First 
Nat. Bank v. East, 43 S.W. 558, 17 Tex. 
Civ.App. 176. (2) Venue generally 
see Garnishment § 253. 


94 Nofsinger v. Reynolds, 52 Ind. 


218; State v. District Court of Chip- 
pewa County, 88 N.W. 755, 85 Minn. 
283; Bowen Piano Co. v. Newell, 98 
Sel Aon alul we a© ty Dooly] COLON Am eV LO= 


Neill, 83 S.E. 308, 167 N.C. 212; Wood- 
ard v. Sauls, 46 S.E.-507, 134 N.C. 274; 
Higgins v. Frederick, 32 Tex. 282; 
Cowen v. Cowen, (Tex.Civ.App.) 268 
S.W. 9738. 

Rule applied in fixing vente as’ to 
particular actions: . 


Foreclosure of mortgage see supra § 


Injunction in connection with pro- 
ceedings affecting land see supra § 
108. 

In tort see supra § 55. 

On contracts see supra § 30. 


Recovery of personal property see su- 
pra § 118. 


Relating to land see supra § 65. 


95, Ark.—Wilson v. Parkinson, 247 
S.W. 774, 157 Ark. 69. 


Colo.—Pomeranz v. National Beet 
Harvester Co., 261, P. 861, 82 Colo. 482. 

Fla.—Canova v. Colby, 16 Fla. 167. 

Ga.—Bishop v. Brown, 76 S.E. 89, 
138 Ga. 771; Carswell v. Macon Mfg. 
Co., 38 Ga. 403 

La.—Alpha v. Rose, 132 So. 222, 171 
Easy Dos 
Mo.—Hewitt v. Price, 102 S.W. 647, 
204 Mo. 31, 120 Am.S.R. 681. 


Neb.—Pollard y. Larson, 
998, 115 Neb. 1386. 


S.C.—Wetmore y. Scalf, 67 S.E. 298, 
85 S.C. 285. 


S.D.—Fargo vy. Schraudenbach, 167 
N.W. 492, 40 S.D. 428. 


Tex.—Middlebrook vy. David Brad- 
ley Mfg. Co., 26 S.W. 935, 86 Tex. 706; 
Mumme vy. Spies, (Civ.App.) 15 S.W. 
(2d) 137; Weslaco Independent School 
District v. Pittsburgh Plate Glass Co., 
(Civ.App.) 7 S.W.(2d) 911; Smith v. 
Daniels, (Civ.App.) 288 S.W. 496; Jes- 
se French Piano Co. v. Williams, (Civ. 
App.) 102 S.W. 948; Andrews v. 
Whitehead, (Civ.App.) 60 S.W. 800; 
Ball v. Southern Rock Island Plow 
Co.) (Civ, ADD.) 00) 'S: We. Lbs. 

[a] Statement of rule.—Ancillary 
proceedings may be filed in cases 
growing out of and in aid of the orig- 
inal proceedings in the same court 
and between the same parties, for the 


211 N.W. 


separate proceeding,®® it will not take the venue of 


purpose of rendering complete justice 
between all the parties at interest. 
BSP oR Vv. Brown, 76 S.H. 89, 188 Ga. 
7 


[b] Jury trial—tf. on traverse of 
the affidavit on which a writ of at- 
tachment is issued, a jury be de- 
manded, the trial must be had in the 
county where the suit is pending. 
Canova v. Colby, 16 Fla. 167. 


[ec] Fact that attachment or 
garnishment has been sued out (1) 
does not, in the absence of Statute, 
change the usual rule that defendant 
must be sued where he resides. Rob- 
bins v. Alley, 38 Ind. 553. (2) Gar- 
nishment proceeding being ancillary 
to the main action and classed as an 
additional provisional remedy, the 
venue of the main action is not con- 
trolled thereby. Fargo v. Schrauden- 
bach, 167 N.W. 492, 40 S.D. 428. (3) 
Issuance of writ to another county 
see Garnishment § 254. 

96. Wilson v. Parkinson, 247 S.W. 
774, 157 Ark. 69; Dawson v. Equita- 
ble Mortg. Co., 34 S.E. 668, 109 Ga. 


389; Carswell v. Macon Mfg. Co., 38 
Ga. 403; Honore v. Colmesnil, 34 Ky. 
291; Middlebrook v. David Bradley 
Mfg. Co., 26 S-W. 935, 86 Tex. 706; 


Weslaco Independent School Dist. v. 
Pittsburgh Plate Glass Co., (Tex.Civ. 
Appt) TF SSEwWs@2a) “9118 Smithy sve 
Daniels, (Tex.Civ.Avp.) 288 S.W. 496; 
Ball v. Southern Rock Island Plow 
158. 


Co., (Tex.Civ.App.) 50 S.W. 
[a] Sureties—An action against 
a school district, contractors, and 


sureties on their bond was held prop- 
erly brought in the county of resi- 
dence of the sureties, where the fund 
was to be impounded. Weslaco Inde- 
pendent School Dist. y. Pittsburgh 
Plate Glass Co., (Tex.Civ.App.) 7 S. 
W.(2d) 911. 


[b] Attachment ‘did not confer 
venue in the county of plaintiff’s resi- 
dence at the time of filing suit for 


goods sold and money advanced. 
Smith v. Daniels, (Tex.Civ.App.) 288 
S.W. 496. 

97. Carswell v. Macon Mfg. Co., 
38 Ga. 403. 

98. Colo.—Pomeranz y. National 
Beet Harvester Co., 261. P. 861, 82 


Colo. 482. 


Ga.—Long v. Stanford, 70 SE. 645, 
135 Ga. 823; Garvin v. Gallagher, 1 
Gai 315. 

La.—Alpha v. Rose, 132 So, 222; 174 
an Tose 

Mich.—Rankin vy. Rothschild, 43 N. 
W. 1077, 78 Mich. 10 


S.C.—Wetmore vy. Scalf, 67 S.E. 298, 
85 S.C. 285. 

Tex.—W. G. Ross & Son vy. Haw- 
thorne, (Civ.App.) 254 S.W. 580: First 
Nat. Bank v. East, 43 S.W. 558, 17 
Tex.Civ.App. 176. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the pending suit.°® The fact that before suit can 
be brought the matter in controversy must be sub- 
mitted to some board or referee, or there must be 
some order or certificate or other matter of some de- 
partment of state, does not affect the venue of the 
suit afterward brought.! The rule applies in chan- 
cery as well as at law.? * Defendant in the ancillary 
proceedings must, however, be a party to the original 
suit.® 


Discovery. An action in the nature of a bill of dis- 
covery is not ancillary to the action in which plain- 
tiff’s claim was established,‘ and defendants are en- 
titled to be sued in the county of their residence.? 


[§ 181] K. Cross Actions and Counterclaims. 
When a plaintiff institutes a suit in a court in an- 
other state or another county, that court has juris- 
diction of cross actions growing out of the subject 
matter;® but a cross action by defendant against 
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persons as to whom plaintiff has asserted no cause of 
action is not ancillary to the suit, but 1s an independ- 
ent suit subject to the usual rules of venue,’ and so, 
also, if the eause of action on the counterclaim is 
distinct from the controversy in the main suit.S In 
some jurisdictions, a cross petition cannot be main- 
tained by defendant against other defendants who do 
not reside in the county where the principal action: 
is brought.° 

[§ 132] L. Venue in Different Counties or Dis- 
tricts—1. Right to Choose between Counties or Dis- 
tricts, and Election—a. In General. Aside from the 
options sometimes expressly given by statute,'® and 
which are for plaintiff’s benefit,1+ there are circum- 
stances under which a plaintiff may exercise an elec- 
tion as to the county in which to lay the venue of his 
action.12, Thus, where a cause of action arises in 
one county and the sole defendant resides in anoth- 
er,'®? or where the subject matter of the litigation is 


W.Va.—Wolfe v. Jordan, 116 S.E. 


132, 93 W.Va. 42. 

[a] For example, when execution 
issues against a stockholder on as- 
sessment by the superintendent of 
banks. under L. (1919) p 135 art 7 § 
20, and the stockholder files an affi- 
davit of illegality, it becomes mesne 
process which may be returned to the 
superior or proper court of the county 
of the stockholder’s residence for trial 
in view of Const. art. 6 § 16 par 6 
(Civ. Code [1910] § 6543), requiring 
civil cases with specified exceptions 
to be tried in the county of defend- 
ant’s residence. Bennett v. Wheatley, 
115 .S.E. 83, 154 Ga. 591. 


{b] Crediter’s bill.—(1) The as- 
signee of a judgment may maintain a 
creditors’ bill in the county where he 
resides, and need not sue in the coun- 
ty where the judgment was recovered. 
Rankin v. Rothschild, 43 N.W. 1077, 
78 Mich. 10. (2) The venue of a case 
by a creditor of an intestate against 
the administrator is the county of de- 
fendant’s residence, and not the coun- 
ty of the administrator’s appointment, 
where he resides in a different county. 
Long v. Stanford, 70 S.E. 645, 135 Ga. 
823. 

[ec] Scire facias against bail is not 
an original suit within the meaning 
of the constitution, which requires 
that such suit against one defendant 
shall be brought in the county in 
which he resides. Garvin y. Gal- 
lagher, 1 Ga. 315. 

[d] Garnishment.—Although, by 
reason of the fact that the note sued 
on was made payable in the county in 
which suit was brought, the court 
acquired jurisdiction, in that action, 
of the makers of the note, who were 
nonresidents of the county, it did not 
have jurisdiction of defendants, over 
their plea of privilege, to determine a 
garnishment proceeding joined with 
such action on the note. First Nat. 
Bank v. East, 43 S.W. 558, 17 Tex.Civ. 
App. 176. 

[e] Suit for attorney’s fees cannot 
be brought in the court in which the 
original caSe was pending, when the 
parish is not the domicile of either 


defendant. Alpha v. Rose, 132 So. 222, 
Daw loaieiet Oo 
99. Rankin v. Rothschild, 43 N.W. 


1077, 78 Mich. 10. 


1. Ozbolt v. Lumbermen’s Indem- 
nity Exchange, (Tex.Civ.App.) 205 S. 
Ww. 158. 

[a] For example, in a suit under 
the Employers’ Liability Act, the fact 
that plaintiff was obliged under the 
act to submit the claim to the acci- 
dent board in a given county did not 


give such county venue of a suit on 
the liability. Ozbolt v. Lumbermen’s 
Indemnity Exchange, (Tex.Civ.App.) 
205 S.W. 158. 


2. Wilson v. Parkinson, 
774, 157 Ark. 69. 


3. Bishop v. Brown, 76 S.E. 89, 138 
Ga. TTA: 

fa] Ehus an ancillary proceeding 
in the nature of an equitable petition 
to cancel a deed by a judgment debtor 
to his wife in fraud of creditors will 
not lie against the wife in a coun- 
ty other than that of her and her hus- 
band’s residence, where she was not 
a party to the original suit and has 
not waived jurisdiction. Bishop v. 
Brown, 76 S.E. 89, 138 Ga. 771. 


4 Blocker v. Commercial Nat. 
Bank of Uvalde, (Tex.Civ.App.) 295 
S.W. 341. 


5. Blocker v. Commercial 
Bank of Uvalde, supra. 


6 Hewitt v. Price, 102 S.W. 647. 
204 Mo. 31, 120 Am.S.R. 681; Pollard 
v. Larson, 211 N.W. 998, 115 Neb. 136: 
Mumme v. Spies, (Tex.Civ.App.) 15 S. 
W.(2d) 187; Jesse French Piano Co. 
v. Williams, (Tex.Civ.App.) 102 S.W. 
948; Andrews v. Whitehead, (Tex.Civ. 
App.) 60 S.W. 800. 


[a] INustrations.——(1) Where a 
purchaser sued for breach of contract 
to convey in the county of the ven- 
dors’ residence, the court had juris- 
diction to grant the vendor’s cross 
petition for specific performance. 
Pollard v. Larson, 211 N.W. 998, 115 
Neb. 136. (2) Where plaintiff brought 
suit on a note to recover a deficiency, 
after crediting the purchase price of 
land sold on foreclosure of the deed 
of trust securing the note, and de- 
fendants pleaded as a counterclaim 
the invalidity of the foreclosure pro- 
ceedings for fraud, and sought to have 
the same set aside, the counterclaim, 
although incidentally involving title 
to real estate, nevertheless arose out 
of a matter connected with the sub- 
ject of plaintiff’s action, and hence did 
not render such action triable only in 
the county where the land was situat- 
ed. Hewitt v. Price, 102 S.W. 647, 204 
Mo. 31, 120 Am.S.R. 681. 


Jurisdiction of cross bills see Equi- 
ty § 611. 


247 S.W. 


Nat. 


7. Burgess v. Adams, (Tex.Civ. 
App.) 273 S.W. 343. 
8. Coats v. Williams, (Tex.Civ. 


App.) 229 S.W. 961; Hanner v. Cau- 
dle, (Tex.Civ.App.) 49 S.W. 411. 


[a] For example.—(1) Where a 
purchaser of an automobile from a 
firm was sued for the balance of the 
purchase price and counterclaimed for 


damages.to the car against the dis- 
tributor who had attempted to repair 
it under a claim of warranty, and the 
distributor filed a plea of privilege 
to be sued in the county of his resi- 
dence, it was held that the cause of 
action on the counterclaim was pecul- 
iatly in favor of defendant and dis- 
tinct from the controversy in the 
main suit, which was with the selling 
firm and was in personam, the dis- 
tributor was entitled to trial in the 
county of his residence in view of 
Rev. St. art 1830 (Vernon Civ. St. 
Annot. art 1995). Coats v. Williams. 
(Tex.Civ.App.) 229 S.W.. 961. (2) 
Trespass to try title was brought in 
a county where the land was situated. 
A defendant, by cross petition, alleged 
title to land in another county, and 
sought judgment against plaintiff and 
another defendant, neither of whom 
resided in the former county. Plain- 
tiff and the other defendant pleaded 
privilege to be sued either in the coun- 
ty of their residence or where the 
land was located. It was held that 
the cross petition was properly dis- 
missed. Hanner v. Caudle, (Tex.Civ. 
App.) 49 S.W. 411. 

Jurisdiction of subject matter of 
counterclaim or cross demand see Set- 
Off and Counterclaim § 21. 


9... Barnes: v., Banks,) 145° SUBe* 71: 
154 Ga. 706. 
[a] For example, in an action 


against makers and indorsers of notes 
brought in a county in which none of 
the indorsers resided, the makers 
could not maintain a cross petition 
against the indorsers, in view of the 
constitutional requirement that an ac- 
tion be brought in the county of de- 
fendant’s residence. Barnes v. Banks, 
115 S.H. 71, 154 Ga. 706. 


10. See statutory provisions. 


11. Carro v. Carro, 60 Tex. 395: 
Taliaferro v. Warren, (Tex.Civ.App.) 
30 S.W.(2d) 393. 

12. See cases infra this section. 


13. Carruth y. State, 132 So. 65, 24 
Ala.App. 155; Peo. v. Sterling Refin- 
ing Co., 261 P. 1080, 86 Cal.App. 558; 
Phillio v. Blythe, 12 Tex. 124; Danser 
v. Dorr, 78 S.E. 367,72 W.Va. 430. 


[a] Iustrations.—(1) Venue of an 
action by the state to recover a license 
has been held properly laid in the 
county where the act of omission 
complained of occurred. Carruth v. 
State, 132 So. 65, 24 Ala.App. 155. (2) 
A statute providing that the comp- 
trolier collect moneys due: the state 
by suit in courts of Sacramento Coun- 
ty did not give such court exclusive 
jurisdiction. Peo. v. Sterling Refin- 
ing Co., 261 P. 1080, 86 Cal.App. 558. 
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situated in one county, and defendant resides in an- 
other,'* or where defendant’s duty was brought into 
existence in one county, and its breach occurred in 
another,!® or where the subject matter involved in 
the litigation,’® or the acts or omissions or their con- 
sequences, giving rise to the cause of action, are not 
confined to one county,1* he may, under the pro- 
visions of particular statutes, have a choice as to the 
county in which he will sue. Where an action against 
a sheriff arises partly from matter of record and 
partly from matter in pais in different counties, 
plaintiff may bring his action in either county.® 
[§ 133] b. Contracts. Under statutes permitting 
actions on contracts to be brought where they are to 
be performed or payment is to be made thereunder,*® 
ordinarily, if the place of performance is designated, 
venue may be laid either in the county wherein such 
place is situated, or at defendant’s domicile.*° If 
defendant has an option to pay in either of two coun- 
ties, but fails to pay, he may, at plaintiff’s option, be 
sued i in either.21 If the contract does not specify the 
place of performance on defendant’s part, venue must 
be laid at defendant’s residence;?? but in some 
states, failure to pay for goods sold on an order 
which does not designate a ‘place of payment gives 
the seller a right of acon either in the county where 


14. Second Municipality v. Gar- 
land, 11 Rob. (La.) 387; Blanchard v. 


Ternant, 4 Mart.N.S. (La.) 188. tory See supra 
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Ariz. 73, 12 A.1.R.. 970. 
Statutes as permissive or manda- 
§ 57. 


[§§ 132-136 


the sale was made, or where the purchaser resides.** 


[§ 134] c. Torts. Under statutes allowing the ac- 
tion to be brought where the cause of action arose,** 
an action for trespass or other tort may usually be 
brought, at plaintiff’s election, either in the county 
of defendant’s domicile, or in the county where the 
act complained of was committed.*° If there are 
several trespasses, forming part of a general plan, 
venue may be laid where any one of the particular 
trespasses was committed.?° Where the tort is com- 
mitted in one county and the injury occurs in anoth- 
er, suit may be brought in either.?? 


[§ 135] d. Actions Affecting Realty—(1) In Gen- 
eral. Although an action may affect land where, un- 
der rules already considered,”?® it is not made local 
to the place where the land is situated, it may, under 
some statutes, be brought either where the property 
is situated or where a defendant resides*® or is 
found.?® Under some statutes, this right is limited 
to suits where land is the exclusive subject matter ;°+ 
jurisdiction is not conferred where the relief sought 
is as to land and personal property,?? or where its 
redemption is the subject matter of the bill.*? 


[§ 136] (2) Land Lying in Different Counties or 
Districts.** At common law,°® and under statutes 


was begun in one county, but was 
transferred to another, an action for 
malicious prosecution was proverly 
brought in the latter county. Bow- 


15. Jones v. Main Island Creek 26. Bowers ryant-lin Oo. 
Coal Co., 99 S.E. 462, 84 W.Va. 245. (TCO ADD)! LE) LW Coady. 698 | atv. Combs,.273 SW. 719,210 Kyat: 
16. See infra § 136. 3 [aff (Civ.App.) 6 S.W.(2d) 788]. 28. See supra §§ 65-116. 
17. See infra § 137 text and notes [a] MTlustration.—Suit for conver- 29. State v. Buck, 15 So. 531, 46 
G0=66: . |sion of cotton, pursuant to a general | La.Ann. 656; Rader v. Adamson, 16 
48. Marshall v. Hosmer, 3 Mass.| lan, may be brought in any county S-E. 808," 37 W.Va." 582. 
3 A 2 7 where any of the particular trespasses [a] Conveyance and payment of 
; ak were committed. Bowers v. Bryant-| profits—Where one object of a bill in 
PO See supra § 38. Link Co., (Tex.commn.App.) 15 S.W.| equity is to compel a conveyance of 
20. Progressive Mut. Ins. Co. v.| (2d) 598 [aff (Civ.App.) 6 S.W.(2d) |interest in land, but another object 
Mihoover, 284 P. 1025, 87 Colo. 64:| 788]. is to compel a payment to complain- 
Baldwin v. Munger, 204 N.W. 417, 200 Continuous trespass see supra § 60. | ant of his share of the profits of land 
Iowa 32. Tee B OMA none Gombe nmonigme CVV, sold, the bill may be brought either 

[a] For example, change of venue| 719,910 Ky. 1: Evans v "Marysvilte: in the county where the land lies or 
of an action on an insurance policy | ete., R. Co., 77 S.W. 708, 25 Ky.L. 1258.|i2. that where defendant resides. 


cannot be granted from the county of 
detendant’s residence or from the 
county where the contract was to be 
performed, either being proper. Pro- 
gressive Mut. Ins. Co. v. Mihoover, 284 


P0225, (87, Colo. 64: 
21. Taliaferro v. Warren, (Tex.Civ. 
Ape) » 3.0) sv C20)'" 3935 Gaddy vy. 


Smith, (Tex.Civ.App.) 116 S.W. 164. 

fa] Ziustration.—Abutting prop- 
erty owners agreeing to pay a con- 
tractor outside the county for street 
improvements and authorizing assess- 
ment could pay in or outside the coun- 
ty, and failure to pay authorized the 
contractor to sue in either place. Tal- 
jiaferro v. Warren, (Tex.Civ.App.) 30 
S.W.(2d) 393. 


22. See supra § 38. 

23. Danser y. Dorr, 78 S.E. 367, 72 
W.Va. 430. 

24. See supra § 56. 

25. Miles v. Wright, 194.P. 88, 22 
Ariz. 73, 12 A.L.R. 970; Joseph Rath- 
borne Lumber Co. v. Cooper, 114 So, 


112, 164 La. 502; Winn v. Schramm, 
(Tex. Civ.App.) 39 S.W.(2d) 645; Hale 
vy. Barker, 259 P. 928, 70 Utah 284. 

[a] Trespass by  sheriff.—Civ. 
Code (1913) par 394 subd 10, author- 
izing suit for damages for trespass 
to be brought in the county of tres- 
pass or where éither defendant re- 
sides or may be found, applies to a 
trespass against the person by sher- 
iffs. Miles v. Wright, 194 P. 88, 22 


Brooks v. Hornbeck, (Tex.Civ. App.) 
274 S.W. 162; Schramm-Johnson, 
Drugs, v. Cox, (Utah) 9 P.(2d) 399; 
Deseret Irr. Co. v. McIntyre, 52 P. 
628, 16 Utah 398. 


[a] Malpractice.—Where a broken 
leg was first set while plaintiff was 
in one county and reset while in a dif- 
ferent county, and both settings were 
improper, an action against the sur- 
geon for negligence is properly 
brought in the former county, since 
such act of the surgeon was a tres- 
pass, and an action may be brought in 
either county when a continuing tres- 
pass is begun in one county and addi- 
tional damages inflicted in another. 
Brooks v. Hornbeck, (Tex.Civ. App.) 
274 S.W. 162. 

[b] Negligence in selling drug’s.—An 
action for damages for a drug com- 
pany’s negligence in sending wrong 
anthrax vaccine is triable in either 
county where the alleged negligence 
was committed or where loss result- 
ed. Schramm-Johnson, Drugs, v. Cox, 
CUitah)) 9) Prd) 39:9" 


_ [ec] Wrongful diversion of water 
in one county to the injury of plain- 
tiff’s rights in another county consti- 
tutes one cause of action, and plaintiff 
may elect in which County he will 
bring the action. Deseret irr. Co. v. 
McIntyre, 52 P. 628, 16 Utah 398. 


_[d] Transfer of criminal prosecu- 
tion.— Where prosecution for forgery 


Black v. Black, 27 Ga. 40. 


8G. State v. Buck, 15 So. 581, 46 


La.Ann,. 656. 

31. Ashurst v. Gibson, 57 Ala. 584. 

[a] Effect of statutes.—Rev. Code 
§ 3326, prior to the amendment of 
March 17, 1873 (Pamphl. Acts [1872— 
1873] p 119; Code [1876] § 2760), re- 
quired bills against resident defend- 
ants to be filed in the residence of the 
material defendant, unless the object 
was to enjoin proceedings or judg- 
ments in other courts, in which cases 
it required the bills to be filed in the 
district in which such proceedings 
were pending, or judgment rendered, 
and the act of 1873 authorizes the fil- 
ing of the bill, if real estate be the 
subject matter of suit, in the county 
where the same, or a material portion 
thereof, is situated. It was held that, 
notwithstanding the amendment, the 
jurisdiction of “the court in the resi- 
dence of the material defendant re- 
mained, and complainant might, where 
real estate was the subject matter of 
the suit, elect either jurisdiction. 
Ashurst v. Gibson, 57 Ala. 584. 

32. Ashurst v. Gibson, supra. 

33. Ashurst v. Gibson, supra. 


34. Drainage proceedings 
Grains § 281. 

Local or transitory actions in fed- 
eral courts see Federal Courts § 27. 

35. Draper v. Kirkland, 1 Head 
(Tenn.) 260. 


see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 136] 


declaratory of the common law, expressly requiring 
suits affecting realty to be brought in the county 
where the lands lie,®® jurisdiction cannot be assumed 
As a general rule, 
under the venue statutes, however, 


over lands in other counties.?7 


36 See supra §§ 66-116. 


37. Ark.—Harris v. Smith, 202 S. 
Wino ser doo PAD Ken 20. 

Ga.—Marchman vy. Brown, 85 S.E. 
99, 148 Ga. 335. 


Kan.—Martin v. Battey, 125 P. 88, 
87 Kan. 582, Ann.Cas.1914A 440; Jones 


v. Redemption & Investment Co., 99 
Ewell) 7 Oise 4717: 

Ky.—Hord vy. Walker, 5 Litt. 22, 15 
Am.D: 39. 


oN de Set eas St vy. Kirkland, 1 Head 


[a] Application of statute.—Acts 
(1848) ec 173, relating to the venue in 
actions for the recovery of real es- 
tate, only apply where the land in 
dispute lies in two or more counties, 
and does not apply if the land sued 
for is altogether in one county, al- 
though the grant covering it em- 
braces Jands in other counties. Drap- 
er v. Kirkland, 1 Head (Tenn.) 260. 


[b] Ejectment.—Where a piece of 

land in dispute is a part of a grant to 
plaintiff, lying partly in both of two 
counties, but lies itself only in one, 
an action of ejectment will not lie in 
the other county. Draper v. Kirkland, 
1 Head (Tenn.) 260. 
_ [e] Quieting title.—Plaintiff sued 
in A county to quiet title to land in 
that county against certain defend- 
ants claiming interests in that land, 
and also to Jands in B county against 
defendants claiming no interest in 
the A county land. It was held that 
the court had no jurisdiction over the 
controversy as to the land in B coun- 
ty. Jones v. Redemption & Invest- 
ment.Co,, 99° P. 1129, 79 Kan. 477. 

[d] Where obstructions are plac- 
ed in private way which crosses a 
county line, some being in one county 
and some in the other, proceedings 
for their removal should be brought 
in each county, the ordinary in either 
county being without jurisdiction to 
cause removal of the obstructions in 


the other. Marchman y. Brown, 85 S. 
BH. -99,, 143.Ga. 335. 
38. U.S.—East Tennessee, V.& G. R. 


Co. v. Atlanta & F. R. Co., 49 F. 608, 
5 Da. AL’ 109. 

Ala.—48th St. Inv. Co. vy. Fairfield- 
American Nat. Bank, 134 So. 803, 223 
Ala. 44. 

Cal.—In re Sutter-Butte By-Pass 
Assessment No. 6 of Sacramento & 
San Joaquin Drainage Dist., 218 P. 
27, 191 Cal. 650 [error dism sub nom 
William Ash Co. v. Reclamation Board 


Of ‘State of California, 45 S.Ct. 194, 
266 U.S. 589, 69 L.Ed. 456]; Kimball 
v. Tripp, 69 P. 428, 136 Cal. 631; Mc- 


Clatchy v. Laguna Lands, Limited, 164 
P. 41, 32 Cal.App. 718. 

Ga.—Barnes v. Underwood, 
87. 

Ind.—Dunning v. Seward, 90 Ind. 
63; Caldwell v. Shaefer, 121 N.H. 
549, 69 .Ind.App. 188. 

Iowa.—In re Seaton’s Estate, 12 N. 
W. 591, 58 Iowa 523. 

Ky.—Collins v. Adams, 268 S.W. 
828, 207 Ky. 42; Treadway v. Turner, 


54 Ga. 


10 S.W. 816, 10 Ky.L. 949; Harlan v. 
Howard, 79 Ky. 373;. Crickett |v. 
Hampton, 10 Ky.Op. 32; Farmer v. 


Sanders, 9 Ky.Op. 604. 

La.—Parish of Caddo v. Parish of 
Red River, 38 So. 274, 114 La. 370; 
Parish of Caddo vy. Parish of De Soto, 
88 So. 273, 114 La. 366. 

Minn.—Fletcher vy. Glencoe Ditch- 
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an action relat- 


ing Co., 170 N.W. 592, 882, 141 Minn. 
440; Hunt v. Dean, 97 N.W. 574, 91 
Minn. 96. 

N.C.—Clark v. Carolina Homes, 128 
S:-. 20, 189 N.C. 7038;.' Thames vy. 
Jones, 1 S.B. 692, 97 N.C. 121. 

Porto Rico.—Alomar v. Bow, 
Porto Rico 398. 

Tenn.—Campbell 
Lea 440. 

Tex.—Ryan v. Jackson, 11 Tex. 391. 


Utah.—Barber vy. Anderson, 274 P. 
13 Gyo ue Utah 357; 

[a] Boundary suits.—(1)A suit as 
to a boundary between two parishes 
may be brought in either parish, and 
plaintiff parish may institute the suit 
in the county of its own domicile. 
Parish of Caddo y. Parish of De Soto, 
38 So. 273, 114 La. 366. (2) Where the 
property which is the subject of an 
action of boundary between two par- 
ishes lies within the territorial juris- 
diction of the courts of both, such ac- 
tion may be brought in either coun- 
ty. Parish of Caddo v. Parish of Red 
River, 38 So. 274, 114 La. 370. (3) 
Boundary suits generally see supra § 
LL; 


27 


v. Hampton, 11 


Fraudulent conveyauces.—(1) 
for cancellation of a corpora- 
allegedly fraudulent convey- 
ances to stockholders, lands being 
partly in one and partly in another 
county, could properly be filed in ei- 
ther county. 48th St. Inv. Co. v. Fair- 
field-American Nat. Bank, 134 So. 803, 
223 Ala. 44. (2) The circuit court of 
one county has jurisdiction of an ac- 
tion to subject to the claims of cred- 
itors land in that and another county 
alleged to have been fraudulently con- 
veyed, the legal title to which, in 
whole or in part, is in the same per- 
son. Treadway v. Turner, 10 S.W. 
SLC, UOn Weve dun 9497 

[ec] Nuisance.—Where real proper- 
ty injured by public nuisance is sit- 
uated partly in one county and part- 
ly in another, an action to abate such 
nuisance may be brought in either 
county. McClatchy v. Laguna Lands, 
Limited, 164 P. 41, 32 Cal.App. 718. 


{d] Mortgage foreclosure.—W here 
the lands embraced in a mortgage lie 
in two counties, the circuit court of 
either county has jurisdiction of an 
action for the salé of the land in both 
counties to pay the mortgage debt; 
this jurisdiction being expressly con- 
ferred by Civ. Code § 62, it is imma- 
terial that only one of the mortgagees 
lives in the county where the suit is 
instituted. Hendrix v. Nesbitt, 29 S. 
W. 627, 96 Ky. 652, 16 Ky.L. 746. 


[el Partition.—(1) Under C. S. §§ 
74, 3214, a proceeding to partition land 
lying in more than one county may 
be instituted in either, although not 
constituting the entire tract nor ad- 
joining tracts, the question being one 
of venue, not of jurisdiction. Clark 
v. Carolina Homes, 128 S.E. 20, 189 N. 
C. 703. (2) Pub. Laws (Extra Sess.) 
(1924) ec 62, amending C. S. § 3214, by 
making express provision against the 
contention thereafter that the clerk 
of the superior court has no jurisdic- 
tion over so much of land sought to 
be partitioned as lies outside the 
county in which proceeding is 
brought, did not declare the law to 
have been otherwise’ theretofore. 
Clark v. Carolina Homes, supra. 

{f] Quieting title-——(1) The supe- 
rior court has constitutional jurisdie- 
lion, in a suit in equity to quiet title 


[b] 
A bill 
tion’s 
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ing to land lying partly in one county or district, and 
partly in another, may, at plaintiff’s election, be 
brought in either county,®® and so, also, if the cause 
of action embraces separate tracts of land lying in 
different counties.*°® 


Under other statutes, the ac- 


to lands extending over two or more 
counties, in the county in which the 
greater part of the land affected is 
situated. In re Sutter-Butte By-Pass 
Assessment No. 6 of Sacramento & 
San Joaquin Drainage Dist., 218 P. 
27, 191 Cal. 650 [error dism sub nom. 
William Ash Co. v. Reclamation 
Board of State of California, 45 S.Ct. 
194, 266 U.S. 589, 69 L.Ed. 456]. (2) 
An action to quiet title and to-enjoin 
trespass to a tract of land which lies 
partly in two or more counties may 
be maintained in any county in which 
part of the tract lies, although it be 
not the part on which the trespass 
was committed, in view of St. § 11, 
and Civ. Code Pract. § 62, prescrib- 
ing venue of suits for injury to real 
property. Collins v. Adams, 268 S.W. 
828, 207 Ky. 42. 

[g] That intervener claimed title 
to land located in only one of such 
counties does not divest the court of 
another county in which the action 
was brought of jurisdiction to deter- 
mine the title thereto. Barber v. An- 
derson, 274 P. 136, 73 Utah 357. 

39. Fla.—Tampa & J. Ry. Co. v. 
Trammell, 70 So. 400, 70 Fla. 409. 

Ind.—Minor v. Sumner, 140 N.E. 
580, 80 Ind.App. 269. 


Kan.—Hilt v. Griffin, 90 P. 808, 77 
Kan. 783 


Ky.—Hendrix v. Nesbitt, 
627, 96 Ky. 652, 16 Ky.L. 746. 


N.Y.—Smith v. Van Veighten, 172 
N.Y.S. 69%, 184 App.Div. 813. 


Okl.—Brockman vy. Roberts, 213 P. 
543, 89 Okl. 59. 


[a] Fraudulent conveyances.— 
While actions to set aside fraudulent 
conveyances are within Burns St. 
Annot. (1914) § 309, requiring that ac- 
tions to recover real property and in- 
terests therein, etc., be commenced in 
the county in which the subject of the 
action, or some part thereof, is situat- 
ed, an action to set aside conveyances 
of separate tracts of land in different 
counties at different times to differ- 
ent grantees by the same grantor pur- 
Suant to a design, and in an effort to 
defraud his creditors, may be main- 
tained in any county in which one of 
the tracts is located. Minor v. Sum- 
ner, 140 N.E. 580, 80 Ind.App. 269. 

[b] Foreclosure.—(1) Where, on 
release of part of the land covered 
by a mortgage, other land, in anoth- 
er county, is conveyed by the mort- 
gagor to the mortgagee as security, 
in place of that released, foreclosure 
may be had in either county, as 
though the land last conveyed had 
been included in the original mort- 
gage. Hilt v. Griffin, 90 P. 808, 77 
Kan. 783. (2) Where a mortgage em- 
braces separate tracts of land lying 
in two different counties, the circuit 
court of either county has complete 
jurisdiction to enforce the lien on 
both tracts. Hendrix v. Nesbitt, 29 S. 
W.. 627, 96 Ky. 652, 16 Ky.L. 746. 

[ce] Specific performance.—An ac- 
tion for specific performance of a land 
exchange contract, where defendant’s 
land is situated in one county and 
plaintiff's land in another county, may 
be tried in either county. Smith v. 
Van Veighten, 172 N.Y.S. 697, 184 
App.Div. 813. 


[d] Removal of cloud on title.— 
Where real property, the subject of 
an action, consists of separate tracts 
situated in two or more counties, an 
action to remove instruments as 
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tion may be brought in the county where the land 
is situated if a greater part is not situated in another 
county,*® or where the tract constitutes a single tene- 
Where the court has assumed jurisdiction, 
it will retain it notwithstanding the action is dis- 
missed as to the part of the lands lying within the 
county,** or the suit fails as to that portion.** 
requirement is made by some statutes that, if the 
land extends into more than one eounty or district, 
suit must be brought where defendant is domiciled.** 
Sueh statutes are mandatory,*® and in such eases it 
is Immaterial that the trespass forming the basis 
of the action was not committed in that county.*® 
While it has been held that an action to reeovei 
different tracts located in different counties eannot be 
brought in one of the counties merely because plain- 
tiff relies on the same state of facts to recover each 
of the tracts,#* sueh suit will he where the rights of 
the parties are identical in each tract and the adju- 


ment.*? 


dieation as to the ownership of one 


clouds on the title may be brought in 
either county in which any tract or 
part thereof of such land is situated. 
Brockman v. Roberts, 213 P. 543, 89 
Okl. 59. 

40. Ralston v. Hughes, 13 Ill. 469. 

fa] Scope of statute.—That provi- 
sion of the statute which declares 
that suits in equity shall be com- 
menced, if they affect real estate, in 
the county where the estate or a 
greater part thereof shall be situat- 
ed, being a restriction on the general 
powers conferred on the. circuit 
courts, can have no application to cas- 
es not embraced within it. Ralston 
v. Hughes, 13 Ill. 469. 

41. Finney v. Somerville, ‘80 Pa. 
59; Barrows v. Summerville, 33 Leg. 
Int. (Pa.) 23. 

fa] Mllustrations.—(1) Plaintiff's 
mill and part of his dam were in one 
county, and part of the dam in an ad- 
joining county. It was held that, un- 
der the Act June 13, 1836, §§ 79, 80 
(12 PS §§ 101, 102), the whole was a 
“single tenement,” and suit for an in- 
terference therewith could be brought 
in either county. Finney v. Somer- 
ville, 80 Pa. 59. (2) In an action for 
damages for the unreasonable use by 
defendant of his dam, whereby he ei- 
ther cut off the water from plaintiff's 
mill or flooded his wheels, when it ap- 
peared that not only-was part of the 
tract of land on which plaintiff's mill 
was built in the county of Cambria, 
but so also was the water basin which 
was a necessary appurtenance to the 
mill, it was held that this being a sin- 
gle tenement lying in both Clearfield 
and Cambria Counties, the case fell 
within Aet June 13, 1836, § 80 (12 a 
we 


§ 102), and was therefore 
brought in the latter county. Bar- 
rows v. Summerville, 33 Leg.Int. 
(Pa.) 23. 

42. Hyatt v. Cochran, 69 Ind. 436; 
Craft v. Adams, 268 S.W. 1069, 207 
Ky. 220. 

{a] MTlustrations.—(1) Where an 


action for partition of land lying in 
two counties was brought in the cir- 
cuit court of one of Such counties, 
that court had jurisdiction, notwith- 
standing the action was dismissed as 
to the part of the lands lying in that 
county. Hyatt v. Cochran, 69 Ind. 
436. (2) The circuit court had juris- 
diction of an action to quiet title to, 


and enjoin trespass on, land lying 
partly in two counties, although de- 
fendant disclaimed title as to that 
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The 


tract necessarily 


portion of land lying in the county 
where the action was brought. Craft 
v. Adams, 268 S.W..1069, 207 Ky. 220. 

43. Treadway v. Turner, 10 S.W. 
816, 10 Ky.L. 949. 

44 See statutory provisions. 

45. Baltimore & O. Tel. Co. v. Mor- 
gan’s Louisiana & Texas R. & S. S. 
Co., 37 La.Ann. 883. 


[a] Expropriation.—Where, in an 
expropriation proceeding, the land 
sought to be expropriated extends 
through more than one judicial dis- 
trict, the suit must be brought in the 
district of the owner’s domicile. Bal- 
timore & O. Tel. Co. v. Morgani’s Lou- 
isiana & Texas R. & S. S. Co., 37 La. 
Ann. 883. : 


46. ‘Kraus v. Stewart, 84 So. 463, 
122 Miss. 503. : 


47. Martin v. Robinson, 3 
550, 67 Tex. 368. 
48. Heirs of Tevis v. Armstrong, 


SS OW. edt id Dex. (69: 


49. Tooman v. Hidlebaugh, 49 N.W. 
79, 88 Iowa 130. 


50 Tooman vy. Hidlebaugh, surpa. 


51. Fletcher v. Glencoe Ditching 
Co., 170 N.W. 592, 882, 141 Minn, 440. 


[a] For example, in trespass for 
constructing a ditch through plain- 
tiff's quarter section in Big Stone 
County adjoining his one hundred and 
twenty acres in Swift County, togeth- 
er constituting a single farm, the dis- 
trict court of Swift County had juris- 
diction, Fletcher v. Glencoe Ditch- 


ne Co., 170 N.W. 592, 882, 141 Minn._ 


52. Caldwell v. Shaefer, 121 N.E. 
549, 69 Ind.App. 188; In re Seaton’s 


Estate, 12 N.W. 591, 58 Iowa 523; 
Thames v. Jones, 1 S.E. 692, 97 N.C. 
rhe 

53. Barnes v. Underwood, 64 Ga. 
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n 


54 Ryan v. Jackson, 11 Tex. 391. 
55. Hunt v. Dean, 97 N.W. 574, 91 
Minn. 96. 


56. Campbell v. Hampton, 11 Lea 
(Tenn.) 440. 


57. Hyatt v. Cochran, 69 Ind. 486; 
Shull v. Kennon, 12'Ind. 84; Clark v. 


Carolina Homes, 128 S.E. 20, 189 N. 
Gr COR 

58. Kirby v. Kelly, 78 S.E. 780, 90 
SiCm7T8: 


59. Wenne under special statutes 
relating to waters see Waters [40 


S.W. 


[§§ 136-137 _ 


determines the others.4* The general rule that venue 
may be laid in the eounty where some part of the 
real property is situated has been held to apply to 
suits to establish boundaries,*® although the disputed 
line is the boundary of the county,®® to trespass,** 
to actions to recover realty,°” to ejectment,°* to tres- 
pass to try title,°* to actions to set aside deeds, as in 
fraud of creditors,®® to actions to enforce demands 
against real estate,°*® to partition suits,°" and to ac- 
tions for dower.°s 

[§ 137] (8) Injuries in One County Caused by Act 
Committed in Another County.°® As a general rule, 
where an injury has been caused by an act done in 
one county to land situated in another, the venue 
may be laid in either.°°? 
to actions for injuries to fisheries,®! and violation of 
property rights in lands under water.®? 
rule has also been applied to actions for wrongful 
appropriation of water,°® or<for diversion,®* or in- 
terference with its flow,°® and to penal actions for 


This rule has been applied 


The same 


Cyc 687, 730]. 

60. Cal.—Lower Kings River Wa- 
ter Ditch Co. v. Kings River & F. Ca- 
nal Co., 60 Cal. 408; Sutter-Butte Ca- 
nal Co. v. Great Western Power Co. 
of California, 224 P. 768, 65 Cal.App. 
597; Yolo County Consol. Water Co. 
Oe ras 135 P. 48, 22 Cal.App. 

Ill.—Ohio & M. Ry. Co. v. Combs, 
43 Ill.App. 119; Pilgrim v. Mellor, 1 
Tll.App. 448. 


Ind.—Overmyer v. Barnett, 123 N. 
E. 654, 70 Ind.App. 569. 


Ky.—Commonwealth y. Louisville 
Soap R. Co., 194 SW. 345,-175 Ky. 
see om ee v. Crocker, 10 Pick. 


vu 


Mich.—Thorn v. Maurer, 48 N.W. 
640, 85 Mich. 569. 


N.J.—Defiance Fruit Co. 
70 A. 460, 76 N.J.Law 482. 


N.Y.——Fairchild v. Union Ferry Co. 
of New York and Brooklyn, 192 N.Y. 
S. 550, 117 Misc. 470 [aff 194 N.Y.S. 
932, 202 App.Div. 734]. 


Tex.—Lakeside Irr. Co. v. Mark- 
her Irr. Co., 285 S.W. 593, 116 Tex. 


Viet pOs, 


61. Barden v. 10> Pick: 


(Mass.) 383. 

62. Fairchild v. Union Ferry Co. 
of New York and Brooklyn, 192 NvY. 
S. 550, 117 Misc. 470. [aff 194 N.Y-S. 
932, 202 App.Div.. 734]. 


63. Lakeside Irr. Co. v. Markham 
Irr. Co., 285: S.W. 693, 116 Tex: 65: 

64 Lower Kings River Water 
Ditch Co. v. Kings River & F. Canal 
Co., 60 Cal. 408. 


[a] Reason for rule.—The right to 
have water flow in a river to the head 
of plaintiff's ditch is an incorporeal 
hereditament appurtenant to the 
Gitch, and coextensive with his right 
to the ditch itself. Lower Kings Riv- 
er Water Ditch Co. v. Kings River & 
E. Canal Co., 60. Cal. 408. 


65. Sutter-Butte Canal Co. vy. 
Great Western Power Co. of Califor- 
nia, 224 P. 768, 65 Cal.App. 597; Yolo 
County Consol. Water Co. v. Adam- 
son, 135 P, 48, 22 Cal.App. 493. 


{a] Illustration.—Under Code Ciy. 
Proc. § 392 subd 1, permitting the 
bringing of actions for injuries to 
real property situated partly in one 
county and partly in another, in ei- 
ther county, where the water supply 
of an irrigation system supplying the 


Crocker, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 137-138] 


pollution of running streams.*® A suit by a town- 
ship to prevent the enlargement of artificial water- 
ways constructed by adjoining townships in other 
counties is properly brought in the county where the 
complainant township is located, and in which the 
damage occurred.*? 


Overflow of land. If lands situated in one county 
are overflowed because of the construction of a dam 
in another county, it has been held that venue may 
be laid in the county where the injured lands are sit- 
uated,®* or in the county wherein the dam is con- 
structed,®® or in either.’ 


[§ 138] 2. Joinder of Causes of Action Suable in 
Qifferent Counties. Where two causes of action are 
properly joined, the suit may be brought in the coun- 
ty in which a suit on either of the causes may be 
commenced;*! but if the venue of one of the causes 
of action is expressly prescribed by a mandatory 
statute, the suit must be tried in the county so des- 
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one county, plaintiff should be required to elect on 
which cause he will proceed, subject to a motion for 
change of venue.?® The general spirit and policy of 
the venue statutes is to give to defendant the right 
of having all personal actions against him tried in 
the county of his residence. Plaintiff cannot, by 
uniting in his complaint matters which form the sub- 
ject of a personal action with matters which form 
the subject of a local action, compel defendant to 
have both these matters tried in a county other than 
that in which he resides.74 Hence, where two such 
causes of action are united, the case comes under 
the general rule of venue, instead of under the excep- 
tion thereto.*® Plaintiff cannot, by. uniting causes 
having different venues, change the venue to defend- 
ant’s prejudice,’*® or thereby compel him to try the 
case outside of the county of his residence.77 Hence, 
while a plaintiff having two causes of action, one 
local and the other transitory, may confer juris- 
diction in regard to the transitory matter by join- 


ignated.?? 


county of Y was injured, the action 
could be brought in Y county, al- 
though the injury was the result of a 
trespass at the source of supply in L 
county. Yolo County Consol. Water 
Co. v. Adamson, 135 P. 48, 22 Cal.App. 
493. 

66. Commonwealth v. Louisville & 
N. R. Co., 194 S.W. 345, 175 Ky. 267. 


67. Merritt Tp. v. Harp, 104 N.W. 
587, 108 N.W. 746, 141 Mich. 233, 13 
Detroit Leg.N. 487. 

68. Oliphant v. Smith, 3 Penr.&W. 
(Pa.) 180; Lohmiller v. Indian Ford 
Water Power Co., 8 N.W. 601, 51 Wis. 
683. f 

69. Thompson v. Attica Water Co., 
1. N.Y.Civ.Proc. 368. 

70. Ohio & M. Ry. Co. v. Combs, 
43 Ill.App. 119; Overmyer v. Barnett, 
123 N.E. 654, 70 Ind.App. 569; Thorn 
v. Maurer, 48 N.W. 640, 85 Mich. 569; 
Defiance Fruit Co. v. Fox, 70 A. 460, 
76 N.J.Law 482. 

71. Temple v. Florida Land, etc., 
Co.. 2 So. .773, 23° Fla. 400; Bank of 
Dillon v. Adams, 118 S.E. 417, 125 S.C. 
210; International & G. N. Ry. Co. v. 
Anderson County, (Civ.App.) 150 S.W. 
239 [aff 156 S.W. 499, 106 Tex. 60]. 


[a] For example, the maker and 
accommodation indorser of a note 
were residents of Marlboro County. 
Subsequent indorsees who were resi- 
dents of Dillon County sold the note 
to plaintiff, Bank of Dillon, executing 
a guaranty of payment on separate 
paper. The complaint stated a cause 
of action against the maker-and in- 
dovser and a cause of action against 
guarantors. It was held, in the ab- 
sence of a demurrer for improper 
joinder of causes of action, that the 
circuit court of either county had ju- 
risdiction. Bank of Dillon v. Adams, 
108) SE. 417,°125. S.C." 210. « 


Propriety of joinder see Actions § 
27. 


Venue of ancillary and incidental 
proceedings see supra § 130. 

72. Giffen v. Manning, 19 La.Ann. 
204; Reeder & Lynch_v. E. B. Hayes 
Machinery Co., (Tex.Civ.App.) 257 S. 
W. 947. 

[a] Mlustrations.—(1) Where an 
action in tort was joined with a suit 
to stay execution of a judgement 
rendered in another court in a differ- 
ent county, a plea of privilege was 
properly sustained under Rev. St. 
art 1830 § 17 (Vernon Civ. St. Annot. 
art 1995 § 17), which provides that 
suit to enjoin execution shall be 


If both causes joined cannot be tried in 


brought in the county where judg- 
ment was rendered. Reeder & Lynch 
v. EK. B. Hayes Machinery Co., (Tex. 
Civ.App.) 257 S.W. 947. (2) Where 
a lien on property for advancements 
is given by contract, and a personal 
action for the advancements, aided by 
sequestration proceedings against the 
property, is brought in the parish in 
which the property is found, if that 
parish be not the domicile of defend- 
ant, the personal action will be dis- 
missed and the sequestration proceed- 
ings retained. Giffen v. Manning, 19 
La.Ann. 204. . 


73. Breckinridge v. Brown, 9 Iowa 
396. 

74. White v. Adler, 42 P. 1070, 110 
Cals oxyiit,-—h, ,. (Cal-Unrep:Cas.4 215° 


Smith v. Smith, 26 P. 356, 88 Cal. 572. 


75. White v. Adler, 42 P. 1070, 110 
Cal. xviii, 5 Cal.Unrep.Cas. 215. 


[a] Action on contract with pray- 
er for reconveyance.—An action on a 
contract whereby defendant was to 
pay a certain sum for land in case the 
title thereto was satisfactorily clear- 
ed, or to reconvey the land if the title 
was not so cleared, the complaint, 
praying for relief in the alternative, 
is not within Code Civ. Proc. § 392, 
providing that actions for the recov- 
ery of real property must be tried in 
the county where the land is situated, 
but is within § 395, providing that in 
all other cases the action must be 
tried in the county in which defend- 
ants reside. White v. Adler, 42 P. 
1970, 110 Cal. xviii, 5 Cal.Unrep.Cas. 
215. 

76. Cal.—Jester v. Kohler & Chase, 
(App.) 10 P.(2d) 794. 


Minn.—Krumpotich v. Butler Bros. 
Bldg. Co., 203 N.W. 4385, 162 Minn. 
522. 

Mont.—Woodward v. Melton, 194 P. 
154, 58 Mont. 594; Bond v. Hurd, 78 
P. 579, 31 Mont. 314. 


N.C.—Kellis v. Welch, 158 S.E. 742, 
ZONE C Lao: 


Tex.—Hart Shoe Co. v. Adams, 
(Civ.App.) 248 S.W. 475; Cotton Con- 
centration Co. v. First Nat. Bank, 
(Civ.App.) 245 S.W..118; First Nat. 
Bank of Coleman v. Gates, (Civ.App.) 
213 S.W. 720; Shaw v. Stinson, (Civ. 
App.) 211 S.W. 505. 

[a] Torts.—Where the complaint 
set forth two causes of action in tort, 
defendants’ right to a change of ven- 
ue »s to one of the causes of action 
could not be abridged by plaintiffs’ 
joining of the two causes of action. 


ing it with that which is local,*® it is held in some ju- 


Woodward vy. Melton, 194 P. 154, 58 
Mont. 594. 


_(b] Tort and contract.—(1) Addi- 
tion of a count for malicious attach- 
ment does not defeat defendant’s 
right to a change of venue to which 
he was entitled, in so far as the ac- 
tion was based on an attachment 
bond. Jester v. Kohler & Chase, (Cal. 
App.) 10 P.(2d) 794. (2) In suit on 
a note and for conversion of cotton 
securing it, where one codefendant 
was liable as an obligor on the note, 
plaintiff could bring the suit in the 
county of his residence, and the fact 
that another defendant, who resided 
in a different county, was sued on a 
separate cause of action for conver- 
sion, did not deprive plaintiff of its 
right, under the statute, to assert its 
cause in conversion, if it was so cen- 
nected with the subject matter of the 
other action as entitled plaintiff to 
assert both causes in the same suit. 
Cotton Concentration Co. v. First Nat. 


Bank, (Tex.Civ.App.) 245 S.W. 118. 
77. Krumpotich vy. Butler’ Bros. 
Bldg. Co., 203 N.W. 4385, 162 Minn. 


522; Bond v. Hurd, 78 P. 579, 31 Mont. 
314; Hart Shoe Co. v. Adams, (Tex. 
Civ.App.) 248 S.W. 475; First Nat. 
Bank of Coleman v. Gates, (Tex.Civ. 
App.) 213 S.W. 720; Shaw v. Stinson, 
(Tex.Civ.App.) 211 S.W. 505. 


[a] Illustrations.—(1) A plea of 
privilege is properly sustained, where 
a suit on notes prematurely brought 
was joined with a suit on an open ac- 
count not payable in the county of 
suit. Southwestern Surgical Supply 
Co. v. Scarborough, (Tex.Civ.App.) 15 
S.W.(2d) 65. (2) An action to recover 
wages, combined with several other 
causes for recovery of money, is not 
triable in the county where the labor 
was performed in which defendant did 
not reside, regardless of Gen. St. 
(1923) § 9213, relating to venue of ac- 
tions for recovery of wages. Krump- 
otich v. Butler Bros. Bldg. Co., 203 N. 
W. 435, 162 Minn. 522. 


78. R.A. Watson Orchards v. New 
York,.C. & St. L. R. Co., 250 TH App. 
22; Gregory v. Bennett, 7 Ky.L. 380; 
McLeod v. Ellis, 26 P. 76, 2 Wash. 117. 

[a] Dlustraticns.—(1) Where an 
action for damage to both real and 
personal property is brought in coun- 
ty other than that in which the cause 
arose, the court has jurisdiction as to 
damage to personal property. R. A. 
Watson Orchards v. New York, C. & 
St DisRyCo., 0250/0. Appme225 wid 
complaint alleged that defendant un- 
lawfully cut trees on plaintiff's land, 
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risdictions that, where such causes of action are 
joined, the action becomes transitory,’® and venue 
must be laid at defendant’s residence.*® The rule 
that, where a transitory cause of action is properly 
joined with a local one, the local court does not have 
exclusive jurisdiction does not apply where a claim 
of a transitory character is merely incidentally in- 
volved in an action the primary subject matter of 
which is local;8t and where jurisdiction of a local 
action has been obtained, such jurisdiction is not 
lost because matters of a transitory nature are also 
involved, since the court will retain jurisdiction to 
give full relief... Where transitory actions com- 
meneced in different counties are consolidated, the 
court has discretion to fix the place of trial.** 


[§ 139] M. Objections or Exceptions—1. Persons 


VENUE 


object on the ground that the venue is erroneously 
laid as to a eodefendant.8* A person impleaded as 
defendant, but who is to all intents and purposes a 
plaintiff, has no standing to claim the privilege of 
being sued in another county.8® That jurisdiction 
has been acquired of the person of defendant does 
not prevent him from objecting to the venue.*? 


[§ 140] 2. Time for Objection.*® To be effective, 
an objection to the venue must be seasonably made, 
or it will be waived.*® This requirement has been 
variously construed; under some decisions a reason- 
able time is allowed,®® under others, the objection 
must be made at the first term of court in the coun- 
ty.°! If the court cannot entertain jurisdiction of 
the subject matter, the objection may be made at 
any time.®? In many cases the question is made to 


[§§ 138-140- 


Entitled To Object. 


and thereby became indebted to plain- 
tiff in the value of the trees. In an- 
other paragraph plaintiff prayed for 
treble damages under Code § 602, 
which relates to treSpasses on land, 
and which allows treble damages 
where one person wrongfully cuts 
trees on the land of another. The 
action, however, was neither brought 
nor tried in ‘tthe county in which the 
land was situated. It was held that, 
to uphold the, jurisdiction of the 
court, the paragraph relating to 
treble damages might be rejected as 
surplusage, and the action regarded 
as transitory in its nature, for the 
conversion of the trees, and, under 
Code § 48, properly brought tin the 
district where the cause of action 


arose. “Mciueod v. Ellis, 26 P. 76, 2 
Wash. 117. 
79. Chew v. Storrie, 291 P. 610, 108 


Cal.App. 313; State v. Superior Court 
of King County, 43 P. 887, 13 Wash. 
607. 


[a] For example, the fact that a 
complaint, in addition to judgment 
on a note, asks the foreclosure of a 
pledge of collaterals securing such 
note, consisting of notes and certifi- 
eates of corporate stock, does not 
render the action a local one, and it 
must follow the person of the defend- 
ant. State v. Superior Court of King 
County, 43 P. 887, 13 Wash. 607. 


80. Brown v. Happy Valley Fruit 
Growers, 274 Ps 9776206. Cale 515); 
Sheeley v. Jones, 219 P. 744, 192 Cal. 
256; Warner v. Warner, 34 P. 523, 
100%Cal. Yl Smith ve Smith}; 26) 7P* 
356, 88 Cal. 572; Ah Fong v. Sternes, 
21 RP. 381, 79 Cal. 30; Taaffe v. Bloch, 
(Cal. App.) J eder, (2a) 303; Perkins v. 
Winder, (Cal.App.) 11 ’P. (24) 394; 
Chew v. Storrie, 291 P. 610, 108 Cal. 
App. 313; Nason v. Feldhusen, 168 
paella 2. 34 Cal.App. 789; Terry v. 
Rivergarden Farms Co., 154 P. 476, 29 
Cal.App. 59. 


[a] TIllustrations.—(1) Where a 
suit to compel specific performance 
of that part of an oral agreement to 
exchange real and personal property 
which related to shares of stock was 
brought in the county in which the 
ljand transferred to plaintiffs was lo- 
cated, but the complaint did not al- 
lege the stock was appurtenant 'to the 
land and it appeared to be personal 
property, defendant was entitled ito 
have the venue changed to the county 
of his residence. Sheeley v. Jones, 
STOMPS 744; A90 (Cal. 2560 t(2)) tAwsuit 
to compel the reconveyance of both 
real and personal property, and for an 
accounting of the rents and profits by 
defendant, and a personal judgment 


Defendant may make objection 
to the venue on his own behalf only;8* he cannot 


against him for the amount found to 
be due, must be brought in the county 


of defendant’s residence, and not 
where the land is situated. Smith v. 
Siaithy! 265 es 356, 78s Calla or 21) 


When a complaint for foreclosure of a 
mechaniec’s lien also states another 
independent cause of action based on 
personal liability under bond, the ac- 
tion becomes transitory, and defend- 
ants may have venue changed to the 
county in which they reside. Chew v. 
Storrie, 291 P. 610, 108 Cal. App.313. 


81. State v. Royal Consol. Mining 
Co., 202 P. 133, 187 Cal. 343. 


62. Landrum v. Farmer, 
(Ky.) 

[a] Action to set aside executory 
sale of lands and to adjust accounts, 
in consideration of which the contract 
was made, may be maintained in the 
county in which the land lies, for the 
court, having jurisdiction for the pur- 
pose of setting aside the sale, may 
grant relief as to the whole matter 
thus put in litigation. Landrum v. 
Farmer, 7 Bush (Ky.) 46. 


83. Gibbs v. Sokol, 214 N.Y.S. 533, 
216 App.Div. 260. 


[a] For example, fixing the place 
of trial of consolidated actions for 
damages from an automobile colli- 
sion in the county where an infant 
party resided was held warranted. 


7 Bush 


Gibbs v. Sokol, 214 N.Y.S. 5338, 216 
App.Div. 260. 

e4. Austin vy. Conaway, (Tex.Civ. 
App.) 283 S.W. 189. 

[a] Tllustration.—In a suit 


against a bank, the banking commis- 
sioner in charge thereof, and a surety 
for the bank, a plea of privilege on 
the ground that the suit was for 
mandamus to the head of the state 
department is available only to the 
banking commissioner. Austin v. 
Pena yay (Lex. Civ App.) 283) s.VV. 
9: 


85. Allen-Fleming Co. v. Southern 
Ry, Co. 5S SEs 793,145 INC 3 Bie 
liff v. Boswell, (Tex.Civ.App.) 25 S.W. 
(2d) 268. 

86. FElliff v. Boswell, supra. 

[a] Guardian, impleaded in an ac- 
tion on a note in which his ward had 
an interest, could not intérpose a plea 
of privilege for: defendant’s benefit. 
Elliff v. Boswell, (Tex.Civ.App.) 25 S. 
W.(2d) 268. 

87. Cohen vy. Commercial Co., Ltd., 
34 Philippine 526. 


88. Time for application fer 
change of venue see infra §§ 279-289. 


89. Burton v. Graham, 84 P. 978, 


depend on the condition of the cause and the stage 
of the pleadings.®% 


Thus, objection must be made 


36 Colo. 199; Kieschnick v. Martin, 
(Tex.Civ.App.) 208. S.W. 948 [aff 
(Commp.App.) 231 S.W. 330]; State 
Vv. Patterson, 42° S.W. 369; 7 Tex 
Civ.App. 231. 

[a] Tllustration.—Under Civ. Code 
§ 25, providing that actions to fore- 
close mortgages shall be tried in the 
county in which the property is lo- 
cated, the failure of defendant in such 
an action brought in a county other 
than that in which the property was 
located to assert his right to have the 
place of trial changed until more than 
eighty days after he had entered a 
general appearance was a waiver of 
that right. Burton v. Graham, 84 P. 
978, 36° Colo. 199. 

90. Wolff v. McGaugh, 57 So. 754, 
175 Ala. 299. 


91. Forbes y. Davison, 11 Vt. 660. 


92 Orcutt v. Hanson, 32 N.W. 482, 
71 Iowa 514. 

[a] INustration.—Where a suit to 
foreclose a mortgage is brought in 
the wrong: county, an objection based 
on the want of jurisdiction of the 
court over ithe subject matter of the 
action may be raised at any time, and 
is not even waived by consent. Or- 
eure v. Hanson, 32 N.W. 482, 71 Iowa 


93. State v. Snyder, 
66 Tex. 687. 

[a] Tllustration—Act April 14, 
1883 (Gen. L. [1883] p 108) provides 
that, where the state seeks to recov- 


18 S.W. 106, 


er more than twenty-five sections of 


school lands from a fraudulent pur- 
chaser theréof, the suit shall be 
brought in Travis County within 
twelve months after the passage of 
the act. Two days before the ex- 
piration of the period limited, the 
state sued defendants in Mitchell 
County to cancel the sales of thirty 
sections of land alleged to have been 
fraudulently purchased. One defend- 
ant pleaded to the jurisdiction on the 
ground that the suit should have 
been brought in Travis County. Aft- 
er one year from April 14, 1883, the 
state amended by dismissing as to 
six sections. Const. art 5 § 8 pro- 
vides that the district courts shall 
have jurisdiction of all suits ‘‘for the 
trial of title to land.” It was held 
that the district court of the county 
where the suit was brought had ju- 
risdiction of the subject matter, and 
that, as the plea to the jurisdiction 
was not urged until after the state 
had amended so as ‘to bring the suit 
within the terms of the statute, the 
suit should not have been dismissed. 
eure vy. Snyder, 18 S.W. 106, 66 Tex. 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


‘ 


a. 


Ne 


§§ 140-149] 


at or before the time of filing a demurrer,®* or be- 


fore answering to the merits.®® 


quire the objection to be made in due order of plead- 
It has been held that the objection may be 
made at the trial®’ but not after the introduction of 
evidence,®*® and it is too late after verdict or judg- 
So, also, the objection cannot be made for 
the first time on motion for a new trial, or on ap- 


raKeg 


ment.®® 


peal.” 


94. 


95. 
25 Fla. 


Ga.—Beall v. Rust, 68 Ga. 774. 
Ky.—Girty v. Logan, 6 Bush, 8. 


Oe ane warn i v. Callender, 10 La. 


Me.—De Muth vy. Cutler, 50 Me. 298. 


Mass.—Henry v. Sweeney, 103 N.E. 
85, 216 Mass. 112; Hastings v. Bol- 
ton, 1 Allen 529; Barry v. Page, 10 
Gray 398. 


N.M.—Romero v. Hopewell, 210 P. 
231, 28 N.M. 259. 


Pa.—Fennell v. Guffey, 25 A. 785, 
PaS east ost 


Tex.—Ryan v. Jackson, 11 Tex. 391; 
Ablon_ v. King, (Civ.App.) 279 S.W. 
563; Wolf v. Sahm, 120 S.W. 1114, 
121 ‘S.W. 561, 55 Tex.Civ.App. 564; 
Barclay v. Deyerle, 116 S.W. 123, 53 
Tex.Civ.App. 236; Tignor v. Toney, 
(Civ.App.) 35 S.W. 881; Meade v. 
Warring,  (Civ-App:.)} 385. SW; 308: 
Waco Ice & Refrigerating Co. v. Wig- 
gins, (Civ.App.) 32 S.W. 58; Fields 
Wace. VVoOrth acs. ©. Ry Con CClv. 
App.) 30 S.W. 255; Logan v. Texas 
Building & Loan Ass’n, 28 S.W. 141, 
8 Tex.Ciy.App. 490; Keystone Nat. 
Aahe Ws inchman, 3 Tex.A.Civ.Cas. 


[a] Discretion of court.—Whether 
to dismiss, on defendant’s motion, 
made after answering to the merits, 
a local action brought in a wrong ven- 


Pearkes v. Freer, 9 Cal. 642. 
Fla.—Bucki v. Cone, 6 So. 160, 
iT. 


ue, is discretionary in the superior 
court. Putnam vy. Bond, 102 Mass. 
370. 


Answer to merits as waiver see in- 
fra § 150. 


96. Foster v. Gulf, C. & S. F. Ry. 


©o77 45S. W236) 69d "Pex: 631 ‘Laff in 
part and rev in part (Civ.App.) 44 
Saw. 9198]; 2artin 2v.0-Kieschnick, 


(Tex.Commn.App.) 231 S.W. 330 [aff 
(Civ.App.) 208 S.W. 948]; Wolf v. 
Sahm, 120 S.W. 1114, 121 S.W. 561, 55 
Tex.Civ.App. 564. 


[a] Illustrations.—(1) Right of a 
defendant under Rev. St. (1911) art 
1830 subd 17 (Vernon Civ. St. Annot. 
art 1995 subd 17), to have an action 
to enjoin execution tried in the county 
of the judgment, is not waived al- 
though the general demurrer filed 
contemporaneously with the plea in 
abatement precedes it in the arrange- 
ment in the answer, and there is a 
proviso to art 1902 (Vernon Civ. St. 
Annot. art 2006) allowing a defend- 
ant in his answer to plead as many 
several matters, whether of law or 
fact, as he shall think necessary for 
his defense, that he shall file them all 
at the same time “and in due order of 
pleading.” Martin v. Kieschnick, 
(Tex.Commn.App.) 231 S.W. 330° [aff 
(Civ.App.) 208 S.W. 948]. (2) Where 
defendants in their amended petition 
to vacate a default judgment against 
them, on service by publication, stat- 
ed in the first part thereof that they 
did not waive, but specially reserved, 
their right to plead their personal 
privilege to be sued in another coun- 
ty, they did not waive their plea of 
privilege reserved in their original 


VENUE 


Some states re- 


{application in the proceedings, their 
proceeding to vacate the judgment be- 
ing a continuance of the former suit, 
and not making them plaintiffs. Wolf 
v. Sahm, 120 S.W. 1114, 121-S-W. 561, 
55 Tex.Civ.App. 564. (3) Where 
plaintiff brought action in his own 
name to recover damages to real 
property, and defendant ‘answered, 
and subsequently plaintiff filed an 
amended petition, alleging the same 
damages, but alleging joint ownership 
of property damaged in himself and 
another, filing the amended petition 
did not constitute a new action, and 
defendant could not then plead his 
privilege to be sued in another coun- 
tYin MOSter, V1 Gault, Oo dz. SoH EVYacCO., 
45 S.W. 376, 91 Tex. 631 [aff in part 
on rev in part (Civ.App.) 44 S.W. 
97. Howland v. Sheriff of Queens 
County, 7 N.Y.Super..219; Draper v. 
Kirkland, 1 Head (Tenn.) 260. 


98. Howe v. Hatley, (Ark.) 54 S. 
W.(2d) 64. 


99. Newcomer v. Sheppard, 152 P. 
66, 51 Okl. 335; Johnston v. Wads- 
worth, 34 P. 13, 24 Or. 494. 


1.‘ Tullis v. Brawley, 3 Minn, 277. 


2. Devereux v. Devereux, 81 N.C. 
12; Coles v. Perry, 7 Tex. 109. 


[a] Wrong division of court.— 
Where a cause is allotted to one di- 
vision of a ‘trial court, and another di- 
vision takes jurisdiction, and the par- 
ties make no objection, it is too late 
to urge the matter in the supremé 
court. Johnson v. Barkley, 47 La. 
Ann. 98; Labouisse v. Orleans Cot- 
ton Rope, ete, Co., 43 La.Ann. 582; 
Pironi v. Riley, 39 La.Ann. 303. 


3. Rich v. Brewer, 87 So. 323, 205 


Ala. 343; O’Sullivan vy. Larry, 2 Head 
(Tenn.) 54. 
[a] Certiorari.—An objection that 


a trial was not had in the proper civ- 
il district is a matter of abatement, 
which cannot be taken advantage of 
by writ of certiorari. O’Sullivan v. 
Larry, 2 Head (Tenn.) 54. 


[b] Illustration.—In view of Code 
CLIO) ame SiS 1G 10st 2 504 eins ain ace 
tion in M county for wrongful death 
against R, B, J, and V, it was error 
to give instructions that if neither 
R nor B are liable the jury could not 
find a verdict against V, that if there 
was no -conspiracy or agreement 
among defendants to kill plaintiff’s in- 
testate a verdict could not be found 
against V, and that if V resided in L 
county, and so resided when:suit was 
commenced, and the killing occurred 
in L county, and neither R nor B was 
liable therefor, then a verdict could 
not be found against V; for the ques- 
tion of venue is not available by 
charges unless specially pleaded, and 
then the verdict should respond to 
such plea and not to the merits of 
the case. Rich v. Brewer, 87 So. 323, 
205 Ala. 343. 


4, Ala.—Crawford v. Walter, 80 
So. 73, 202. Ala. 235; 'Torbert v. Wil- 
son, 1 Stew.&P. 200. 


Ill.— Drainage Com’rs v. Griffin, 25 
| NEL 995, 134 Ill. 330; Drake v. Drake, 


[67 C.J.] 89 


[§ 141] 8. Mode of Objection—a. In General. 
An objection as to venue is matter in abatement and 
not in bar of the action,? and must therefore ordina- 
rily be made by plea in abatement.* 
it is provided by statute that an erroneous venue is 
not ground for dismissal,® and in such states the 
court will have jurisdiction unless defendant aptly 
applies for a change of venue.® 


[§ 142] b. Demurrer. 


In some states 


In many states an objec- 


83 Tll. 526; Hardy v. Adams, 48 Ill. 
532. 


Ind.—Baily v. Schrader, 34 Ind. 260. 


Rgyaloe aks v. Duffield, 12 Mart. 


Mass.—Burrill v. Sermini, 118 N.E. 
331, 229 Mass. 248; Davis v. Marston, 
5 Mess. 199; Cleveland v. Welsh, 4 
Mass. 591. 


Miss.—Halliburton v. Crichton, 111 
So. 743, 147 Miss. 621. 


Mo.—Chouteau v. Allen, 70 Mo. 290; 
Kincaid yv. Storz, 52 Mo.App. 564. 


N.H.—Bishop vy. Silver Lake Co., 62 
N.H. 456. 


N.Y.—Daniels v. Patterson, 3 N.Y. 
47; Morgan v. Lyon, 12 Wend. 265. 


N.C.—Whicker v. Roberts, 32 N.C. 
485; Killian v. Fulbright, 25 N.C. 9. 


S.C.—Comstock v. Alexander, 29 S. 
Cx 2045 


Tex.—Walker v. Stroud, 6 S.W. 202; 
Creswell Ranche & Cattle Co. v. 
Waldstein, (Civ.App.) 28 S.W. 260; 
Whittaker v. Wallace, 2 Tex.A.Civ. 
Cas.-§ 559: 


W.Va.—Bank of the Valley v. Bank 
of:Berkeley, 3 W.Va. 386. 


[a] Admissions.—A defendant 
who does not plead in abatement ad- 
mits his residence and that the place 
is correctly stated in the petition. 
Crouse v. Duffield, 12 Mart. (La.) 539. 


[b] Foreclosure suits.—Although 
2 Wagner St. § 3 p 954 (Mo. St. An- 
not. § 3065 p 1896), provides that the 
petition in suits for the foreclosure 
of mortgages may be filed in any 
county where any part of the mort- 
gaged premises is situated, yet, as 
circuit courts have general jurisdic- 
tion to foreclose mortgages, the ob- 
jection that the petition was not filed 
in the proper county must be taken 
by plea in abatement. Chouteau v. 
Allen, 70 Mo. 290. 


[ec] In action for escape, an excep- 
tion that, being a penal action, it is 
brought in the wrong. county, should 
be set up by plea in abatement. 
Whicker v. Roberts, 32 N.C. 485. 


[ad] Summons outside jurisdiction. 
—The jurisdiction of ‘the superior 
court to send a Summons into another 
county can only be questioned by plea 


in abatement. Hardy vy. Adams, 48 
TU bee 
[e] In Maine, only where the ac- 


tion is transitory. Central Maine 

Power Co. v. Maine Cent. R. Co., 93 

A. 41, 113 Me. 103; Webb v. Goddard, 

46 Me. 505. : 
5. See statutory provisions. 


6. Cal.—Watts v. White, 
aot. 

N.C.—Allen-Fleming Co. v. South- 
eri Ry! "Co..7b8°S.By 793,145 N. CesT. 


S.C.—AI1 v. Williams, 68 S.E. 1041, 
87 S.C. 101, Ann.Cas.1912B 837. 


Tex.—Linn Bros. Garage v. Wood- 
ville Mercantile Co., (Civ.App.) 244 
S.W. 642; Berry v. State, (Civ.App.) 
35 S.W. 631. 


Va.—Morgan v. Pennsylvania R. 
Co., 188 S.E. 566, 148 Va. 272. 


13 Cal. 
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tion as to venue must be made by demurrer’ if the 
bill, declaration, or complaint,® or the record,® dis- 
closes on its face that the venue is not laid in the 
proper county or district, but where the court has 
jurisdiction even where the action is brought in the 
wrong county, unless a demand for a change is filed, 
the objection cannot be urged by demurrer.2° A 
~ pleading is not subject to demurrer merely because 
it fails to show affirmatively that the venue was 
The demurrer must be special;*? 
a general demurrer is insufficient.?? 
statutes the use of a demurrer is permissive and is 
not an exclusive method of raising the question,'+ 
even where the petition discloses on its face that ven- 
ue is Improperly laid.1> If the facts showing lack of 
jurisdiction do not appear on the face of the peti- 


properly laid.+4 


.VENUE 


Under some 


ord.?® 


tion or complaint, the question must be presented by 


7. See statutory provisions. 

8. Ala.—Riles v. Coston-Riles, 95 
So. 48, 208 Ala. 508; Kyser v. Ameri- 
ean Surety Co. of New York, 105 So. 
689, 213 Ala. 614; Crawford v. Wal- 


ter, 80 So. 73, 202 Ala. 235; Lewis v. 
Elrod, 38 Ala. 17. 
Ind.—Indianapolis, etc., R. Co. v. 


Solomon, 23 Ind. 534. 
Ky.—Pinnacle Motor Co. v. Simp- 
son, 287 S.W. 566, 216 Ky. 184. 


Me.—Central Maine Power Co. v. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
103. 


Md.—Crook v. Pitcher, 61. Md. 510. 


Miss.—Pollard v. Phalen, 53 So. 453, 
98 Miss. 155. 


N.Y.—Vermilya v. Beatty, 6 Barb. 
429; Chapman v. Wilber, 6 Hill 475. 

Philippine.—Cohen v. Commercial 
Co., Ltd., 34 Philippine 526. 


Tex.—Kansas City, ete., R. Co. v. 
Bermea Land, etc., Co., (Civ.App.) 54 
S.W. 324. 


Eng.—Berwick vy. Ewart, W.BI. 
1068, 96 Reprint 629; London vy. Cole, 
7 T.R. 583, 101 Reprint 1144. 


Ont.—Ferguson v. Howick, 25 U.C. 
Q.B. 547. 

Contra Bucki v. Cone, 6 So. 160, 25 
Fla. 1 (holding that, where an action 
is brought in the wrong venue, the 
objection must be taken by plea in 
abatement and not by demurrer). 


9. Hathorne v. Haines, 1 Me. 238; 
Kingman-St. Louis Implement Co. v. 


Bantley Bros. Hardware Co., 118 S. 
W. 500, 137 Mo.App. 308; Rightmyer 
v. Raymond, 19) Wend: GNeY.)) 2 ols 


Willis v. White, (Tex.Civ.App.) 29 S. 
W. 818. 


10. Gill v. Bradley, 21 Minn. 15; 
Nininger v. Carver County, 10 Minn. 
133; Bayron v. Garcia, 17 Porto Rico 
512. 


‘ll. Louisville & N. R. Co. v. Stew- 
art, 173 S.W. 757, 163. Ky. 164; Me- 
Cullen v. Seaboard Air Line Ry. Co., 
60 S.E. 506, 146 N.C. 568; Comstock 
vy. Alexander, 29 S.C.L. 274. 


[a] Tliustraticn.—Revisal (1905) 
§ 420 provides that an action for a 
penalty must be brought in the coun- 
ty where the cause of action or some 
part thereof arose. Section 425 pro- 
vides that, if the county named in the 
summons be not the proper county, 
it may be tried therein, unless de- 
fendant, before the time of answering 
expires, demands in writing that the 
trial be had in the proper county. It 
was held that, where an action 
against a railroad for a penalty for 
delay in the transportation of goods 
was brought in the wrong county and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


defendant did not demand a change of 
venue, but instead demurred, ques- 
tioning the jurisdiction of the court 
because it did not appear that the 
cause of action arose in the county 
in which the action was brought, the 
court properly overruled the demur- 
rer. McCullen v. Seaboard Air Line 
Ry. Co., 60 S.E. 506, 146 N.C. 568. 


12. Pinnacle Motor Co. v. Simpson, 
287 S.W. 566, 216 Ky. 184; Hallibur- 
ton v. Crichton, 111 So. 743, 147 Miss. 
621: Templeton v. Lloyd, 115 P. 1068, 
59 Or. 52; Piedmont & A. Life Ins. 
‘Co: “Vv, Rays, 0 Rex 5105 


13. Kyser v. American Surety Co. 
Crore York, 105 So. 689, 213 Ala. 
614. 

{a] Thus demurrer on the ground 
that the bill lacks equity is general, 
and insufficient to raise the question 
of jurisdiction. Kyser v. American 
Surety Co. of New York, 105 So. 689, 
213 Ala. 614. 


14. Johnson v. Detrick, 
891, 152 Mo. 243. 


15. Johnson y. Detrick, supra. 


16. Pinnacle Motor Co. v. Simpson, 
287 S.W. 566, 216 Ky. 184. 


17. See statutory provisions. And 
see Allen v. Miller, 11 Ohio St. 374. 


[a] Traverse of fictitious venue.— 
In transitory actions a venue is only 
necessary to be laid to give a place 
of trial. The venue for trial is a le- 
gal fiction, devised for the further- 
ance of justice, and cannot be trav- 
ersed. McKenna v. Fisk, 1 How. (U. 
S24 a Liar 1%. 


18. Killian v. Fulbright, 25 N.C. 
9; Wilson v. Adams, 15 Tex. 323; 
Dutcher v. Dutcher, 39 Wis. 651. Con- 
tra Hathorne v. Haines, 1 Me. 238. 


fa] Reason for rule.—A _ general 
denial is a plea in bar, not broader 
than the general issue at common 
law, and cannot raise any defense by 
way of abatement. Dutcher v. Dutch- 
er, 39 Wis. 651. 


[b] Application of rule.—(i) An 
objection to the jurisdiction in a pe- 
nal action because the action was not 
brought in the county where the of- 
fense was committed cannot be plead- 
ed under the general issue. Killian 
vy. Fulbright, 25 N.C. 9. (2) A suit 
brought on a contract in one county, 
defendant residing in another, where, 
plaintiff alleges, the contract, was to 
be performed, if not successfully met 
by plea in abatement, cannot be re- 
sisted under the general issue. Wil- 
son v. Adams, 15 Tex. 323. 


19. Ala.—Crawford v. Walter, 80 
So. 78, 202 Ala. 235. 


Me.—Central Maine Power Co. vy. 


53 S.W. 


[§§ 142-145 


a plea in abatement.t® 


[§ 143] ¢. Answer. In some jurisdictions the ob- 
jection may be taken by answer,!* but the me 
cannot be made under the general issue.+® 


[§ 144] d. Motion or Exception. 
thorities, objection may be made at the trial,*® as by 
special exception,”® or simply by motion to dis- 
miss,”+ or for nonsuit,?? or non pros. submitted to 
be framed, 23 or by motion to change the venue,”* 
although the requirement is sometimes made that the 
defect must be disclosed on the face of the ree- 
The objection cannot be raised by motion to 
quash the return on the summons.7° 


[§ 145] 4. Evidence on Objection or Exception. 
A defendant who objects that he is sued in the wrong 


Under some au- 


Maine Cent.~R. Co., 93 A. 41, 113 Me. 
103; Upham v. Bradley, 17 Me. 423. 


Md.—Gittings v. State, 33 Md. 463. 


Mass.—Burrill v. Sermini, 118 N.E. 
331, 229 Mass. 248. 
Minn.—Merrill v. Shaw, 5 Minn. 


148; Merrill v. Shaw, 1 Minn. 287. 


N.Y.—McKee v. Oliver, 2 Daly 381; 
Perry v. Erie Transfer Co., 19 N.Y.S. 
239, 28 Abb.N.Cas. 430, 22 N.Y.Civ. 
ProcerhlsiOUus ve Wakeman, 1 Hill 
604; Morgan v. Lyon, 12 Wend. 265; 
Rightmyer v. Raymond, 12 Wend. 51. 


Ne esas v. Chatham R. 
Co., 66 N.C. 


hed Davee: v. Sahm, 120 S.W. 1114, 
121 S.W. 561, 55 Tex.Civ.App. 564. 


20. Wolf v. Sahm, supra. 


[a] Thus, when it appears on the 
face of the petition that the venue is 
improperly laid, the question can be 
raised by special exception, so that 
where defendants’ motions to vacate 
a default judgment against them, on 
service by publication, showed that 
they did not intend to waive their 
right to insist on their plea of priv- 
ilege to have the case tried in another 
county, the objection to the venue in 
such motion was equivalent to an ex- 
ception to the petition on that ground. 
Wolf v. Sahm, 120 S.W. 1114, 121 S. 
W. 561, 55 Tex. Civ. App. 564. 


21. Central Maine Power Co. y. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
103; McKee vy. Oliver, 2 Daly CNGYE) 
381; Perry v. Erie Transfer Con 2s 
Abb. Ni Cas.2 tGN.¥o)e 4308 22 Civ.Proe. 
178, 19 ENe YAS. 2 2392 Otis v. Wakeman, 
1 Hill (N.Y.) 604; Kingsbury vy. Chat- 
ham. R. Co., 66 N.C. 284. 

[a] Tllustration.—Without any 
necessity therefor, an action was 
brought in this state on special bail 
taken in the Supreme court of another 
state in an action commenced there. 
It was held that, as the action on the 
special bail was in its nature transi- 
tory, the fact that the action was 
brought in the wrong place did not 
go to the jurisdiction, and defend- 
ant’s remedy was by motion, not by 


arr Otis v..Wakeman, 1 Hill (N. 
22. pieeee v. Lyon, 12 Wend. (N. 
Y)M265,. 
23. Gittings v. State, 33 Md. 463. 
24 Merrill v. Shaw, 5 Minn. 148; 


Merrill v. Shaw, 1 Minn. 287. 


25. Crawford v. Walter, 80 So. 73, 
202 Ala. 235; Upham vy. Bradley, 17 
Me. 423; Burrill v. Sermini, 118 N. 
BH. 331, 229 Mass. 248; Rightmyer v. 
Raymond, 12 Wend. (N.Y.) 5: 


26. Pinnacle Motor Co. v. Simp- 
son, 287 S.W. 566, 216 Ky. 184. 


- Haines, 1 Me. 238. 


§§ 145-146] 


county has the burden of proving?’ by competent2® 
and sufficient evidence the essential facts,?® submit- 
ted at the time of the hearing of the exception.®° 
The pleadings may, on their face, furnish sufficient 


proof.*? 


[§ 146] N. Consent, Waiver, and Estoppel—1. 
Jurisdictional Nature of Requirements as to Venue 
Generally. While jurisdiction of the subject mat- 
ter, that is, the abstract subject of judicial inquiry, 


27. Werner v. Braunstein, 45 N.Y. 
S. 757, 20 Mise. 341; Wilson v. Bridge- 
man, 24 Tex. 615; Brown vy. Boulden, 
18 Tex. 431; Witherspoon y. Duncan, 
(Tex.Civ.App.) 131 S.W. 660; Houston 
Rice Milling Co. v. Wilcox & Swinney, 
100 S.W. 204, 45 Tex.Civ.App. 303. 


[a] TIllustration.—An action in a 
district court of New York City will 
not be dismissed on the ground that 
neither party resides in the district, 
unless that fact is shown by tthe evi- 
dence. Werner vy. Braunstein, 45 N. 
Y.S. 757, 20°Misc. 341: 


28. Hathorne v. Haines, 1 Me. 238; 
Coca v. Gatell, 3 Porto Rico 232. 


[a] Ilustrations.—(1) A local ac- 
tion must be brought in that county 
which elaims and exercises jurisdic- 
tion over the place tthat gives rise to 
such action; and it is not competent 
for a defendant, merely with a view 
to avoid the jurisdiction, on the prin- 
ciple that the action is local, to show 
that, de jure, the line of the county 
ought to be established in a different 
place from that in which it is actually 
established and known. Hathorne v. 
(2) Where plain- 
tiff alleged his residence and that of 
defendant to be in a particular parish, 
and defendant, after judgment by de- 
fault, answers, denying that he was a 
resident of the same parish with 
plaintiff, evidence to prove the resi- 
dence of plaintiff to be as alleged in 
the answer cannot be excluded on the 
ground that the exception should be 
made in limine litis. Bird v. Barrow, 
3 La.Ann. 143. 


29. Cox v. Jones & Jones, 1 Stew. 
(Ala.) 379; Gorham v. Jones, 11 
Humph. (Tenn.) 353; Blake v. Rae- 
misch, 26 Wis. 586. 


30. New Orleans Great Northern 
R. Co. v..S,. T. Aleus & Co, 105° So. 
91, 159"Lay 36. 

[a] For example, where defend- 
ant’s exception to jurisdiction is dis- 
posed of prior to trial of the merits, 
evidence as to venue should be sub- 
mitted at the time of trial of the ex- 
ception, and after a ruling in accord- 
ance with the face of the petition, 
evidence as to venue on trial of the 
merits is too late. New Orleans 
Great Northern R. Co. v. S. T. Alcus 
& Co., 105 So. 91, 159 La. 36. 


31. Hypfner v. Walsh, 3 Greene 
(Iowa) 509; Viets v. Silver, 126 N.W. 
239, 19 N.D. 445. 


[a] Tllustration.—Where the land 
claimed appears by the pleadings on 
both sides to be within the venue of 
the court, proof of its locality is not 
necessary. Hypfner .v. Walsh, 3 
Greene (lowa) 509. 


32. See Courts § 164. 


33. Cal.—Maguire v. Cunningham, 
222 P. 838, 64 Cal.App. 536. 
Ga.—Central of Georgia Ry. Co. v. 
A. C. Dowe & Co., 65 S.H. 1091, 6 Ga. 
-App. 858. 
Ind:—Louisville, N. A. & C. Ry. Co. 
j E But see Pitts- 
ec Ln EY CO. VeeELome 
Ins. Co. of New York, 125 N.E. 427, 
73 Ind.App. 226 (holding that the stat- 
ute providing that objection to venue 
shall be deemed waived if not taken 
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by answer or demurrer applies to cas- 
es involving the subject matter, as 
well as the person, at least where the 
only judgment sought is one in per- 
sonam). 

La.—State v. Judge Eleventh Dis- 
trict of Louisiana, 21 La.Ann. 258. 


Mo.—Johnson y. Detrick, 53 S.W. 
891, 152 Mo, 243. 

Ohio.—Baltimore, ete, R. Co. v. 
eats) ang 81 N.E. 184, 76 Ohio St. 

Philippine.—Molina v. De la Riva, 
6 Philippine 12. 

Wash.—McLeod v. Ellis, 26 P. 76, 2 
Wash. 117. 

[a] Im Maine the-court has no ju- 
risdiction of a local action brought in 
the wrong county. Central Maine 
Power Co. v. Maine Cent. R. Co., 93 
A. 41, 113 Me. 108; Webb v. Goddard, 
46 Me. 505. 


34. See cases infra this section. 

35. See statutory provisions. 

36. Ala.—Wolff v. McGaugh, 57 
So. 754, 175 Ala. 299. 


Cal.—Herd v. Tuohy, 65 P. 139, 133 
Call. 55; 


Colo.—Fletcher v. Stowell, 28 P. 
326, 17 Colo. 94; Smith v. Morrill, 55 
P. 824, 12 Colo.App. 233. 

Ky.—Gillen vy. Illinois Cent. R. Co., 
AZ SW. LOA. LO Ky.” 3b. 


Minn.—Smith v. Barr, 79 N.W. 507, 
76 Minn. 513. 

N.C.—Rector v. Rector, 120 S.E. 
195, 186 N.C. 618; Roberts & Hoge 
v. Moore, 116 S.E. 728, 185 N.C. 254; 
Latham vy. Latham, 100 S.E. 131, 178 
IN; Gordie 


Porto Rico.—Agenjo v. Santiago, 25 
Porto Rico 433. 

Tex.—De La Vega v. League, 64 
Tex. 205; Martin v. Kieschnick, 
(Commn.App.) 231 S.W. 330 [aff (Civ. 
App.) 208 S.W. 948]; Peters v. Allen, 
(Tex.Civ.App.) 296 S.W. 929; Jack- 
son v.—-First. Nat. Bank, (Tex.Civ. 
App.) 290 S.W. 276. 


Va.—Morgan v. Pennsylvania R. 
Co., 1388 S.E. 566, 148 Va. 272. 


“Tt may be stated as a general rule 
that the bringing of an action in an 
improper county is not a jurisdiction- 
al defect, where the court has general 
jurisdiction of the subject-matter, 
and the statutes fixing the venue in 
certain actions confer a mere person- 
al privilege which may be waived by 
a failure to claim it in a proper man- 
ner and at the proper time,’ Wolff 
v. MeGaugh, 57 So. 754, 757, 175 Ala. 
299. 

“The Code of Practice does not 
treat of the jurisdiction of courts or 
attempt to regulate it. It simply reg- 
ulates the procedure in civil actions. 
The purpose of these sections of the 
Code, as shown in the title, is to reg- 
ulate the county in which the action 
may be brought; or, in other words, 
the venue of actions.’’ Gillen v. Il- 
linois Cent. R. Co., 125 S.W. 1047, 1387 
Ky. 375, 384. 

“This requirement [that suits for 
the recovery of land shall be brought 
in the county where the land lies] is 


[BF; Ge tay (oe 


cannot be waived,?? and there are holdings under 
certain venue statutes that their requirements are 
jurisdictional,?? by the weight of authority,?* and 
by express provision in some jurisdictions,*® statutes 
relating to venue are procedural merely, and not ju- 
risdictional in the strict sense.** If, therefore, venue 
is laid in the wrong county, the court having general 
power to take cognizance of the subject matter is not 
thereby deprived of jurisdiction,*®? provided defend- 


not a matter that affects the juris- 
diction of the district courts over the 
subject-matter of controversies about 
the title or possession of lands. Hv- 
ery district court in the state has 
cognizance of such suits; the require- 
ment as to the county in which the 
suit may be brought is a mere per- 
sonal privilege granted to the par- 
ties, which may be waived i1ke any 
other ‘privilege of this character.” 
et La Vega v. League, 64 Tex. 205, 


“The rule that in local actions the 
venue must be local did not, where 
the cause of action arose in this 
country, touch the jurisdiction of the 
Courts, but only determined the par- 
ticular manner in which the jurisdic- 
tion should be exercised; but where 
the matter complained of was local 
and arose outside the realm, the re- 
fusal to adjudicate upon it was in 
fact a refusal to exercise jurisdic- 
tion.” British South Africa Co. v. 
Companhia de Mocambique, [1893] A. 
C. 602;°619. 


37. Cal.—-Miller & Lux v. Madera 
Canal & Irrigation Co., 99 P. 502, 155 
Cal. 59, 22 L.R.A.N.S..391; Herd vy. 
Muohy;> 65 esate 9138. Cal. bo: 


Colo.—Burton v. Graham, 84 P. 978, 
36 Colo. 199; Fletcher yv. Stowell, 28 
P. 326, 17 Colo. 94; Wasson v. Hoff- 
man, 36 P. 445, 4 Colo.App. 491; Gun- 
nison County Com’rs v. Saguache 
County Com’rs, 31 P. 183, 2 Colo.App. 
412. 

Dak.—Territory v. Judge Cass 
See Dist, ' Ct., 38 N.W..439,. 5 Dak. 

Ky.—De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400. 

Md.—John B. Colt Co. v. Wright, 
159 A. 748, 162 Md. 387. 
bn meek ee UE v. Fisher, 17 Barb. 

N.C.—MecArthur v. Griffith, 61 S.E. 
519, 147 N.C. 545; Lucas v. Carolina 
Cont Ry... Co.57 238 4S Biyi2 6dr. bad, INees 


Philippine.—Manila R. Co. v. Atty.- 
Gen., 20 Philippine 523. 

Porto Rico.—Hernaiz v. Vivas, 20 
Porto Rico 99; Léon v. Vazquez, 16 
Porto Rico 410. 


Tex.—Lewright v. Reese, (Civ. App.) 
223 S.W. 270; Commonwealth Bond- 
ing & Casualty Ins. Co. v. Bowles, 
(Civ.App.) 192 S.W. 611 [rev on other 
points (Commn.App.) 245 S.W. 74]; 
Sullivan v. State, (Civ.App.) 164 S.W. 


1120; Knoles v. Clark, (Civ.App.) 163 
S.W. 369; Wolf v. Sahm, 120 S.w. 
1114, 121 S.W. 561, 55 Tex.Civ.App. 


564; Willis v. White, (Civ.App.) 29 S. 
W. 818. 


Wash.—Plummer v. Light, 247 P. 
1022, 1389 Wash. 670; Nichols v. Na- 
tional Ass’n of Creditors, 241 P. 960, 
137 Wash. 74; State v. Superior Court 
of Spokane County, 187 P. 708, 110 
Wash. 49. 


“There is no provision of law, either 
statutory or constitutional, requiring 
actions for damages to real property 
to be commenced in the county where 
the real property injured is situated. 
The statute (section 392, subd. 1, Code 
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ant does not object?® or move in apt time to change 
the venue to the proper county,?® and may render 


judgment binding on the parties.*° 
[§ 147] 2. Consent.*1 


sent of the parties. 
ties cannot confer it.4° 


Civ. Proe.) only requires that such 
action must be tried in the county 
where the real estate injured is situ- 
ated. It is not required to be com- 
menced there, and, when it is com- 
menced in a county other than the one 
where the real property injured is lo- 
eated, the court acquires jurisdiction 
to try the cause unless the defendant 
applies for its transfer for trial to 
the county where the real property is 
situated.” Miller & Lux v. Madera 
Canal & Irrigation Co., 99 P. 502, 507, 
TESS) (CE) byt ie a, ai RL SINGIN IES AGED, 

38. U.S.—Burnrite Coal Briquette 
Co. v. Riggs, 47 S.Ct. 578, 274 U.S. 208, 
Fito. 11002) Patt wioa, H. C2d)nn22 6s 
First Nat. Bank of Charlotte v. Mor- 
gan LOS Ct 3%, 132 WS. 141, 33 Iod: 
282; Levering & Garrigues Co. v. Mor- 
rin, 61 F.(2d) 115 [aff.53 S.Ct. 549, 289 
U.S. 103, 77 L.Ed. 1062]; Standard 
Stoker Co. v. Lower, 46 F.(2d) 678; 
Atkins ~v.~ Bender, 18 F.(2d), 357; 
Guaran*y Trust Co. of New York v. 
McCabe, 2505 Hin 699-3163. C.CLA, 31 
[cert den 38 S.Ct. 427, 247 U.S. 505, 62 
L.Ed. 1240]. 

Ala.—Brown v. Alabama Chemical 
Co., 92 So. 260, 207 Ala. 215; Branch 
Bank vy. Rutledge, 13 Ala. 196. 

Ark.—Barnes v. Balz, 292 S.W. 391, 
173 Ark. 417. 

Cal.—Herd v. Tuohy, 65 PB. 139, 133 
Cal. 55; Peo. v. Sterling Refining Co., 
261 P. 1080, 86 Cal.App. 558. 


Colo.—Burton v. Graham, 84 P. 978, 
36 Colo: 199° 

Ga.—De Vore v. Baxter, 
242, 150 Ga. 188. 

Ill.—Gillilan v. Gray, 14 Ill. 416. 

Ind.—McCoy v. Able, 30 N.E. 528, 
31 N.E. 453, 131 Ind. 417; Indianapolis 
& M. R. Co. v. Solomon, 23 Ind. 534; 
bittsburech, |G Cy & Sti. Ry. Cov. 
Home Ins. Co. of New York, 125 N.E. 
427, 73 Ind.App. 226. 

Iowa.—Lyon y. Cloud, 7 Iowa 1. 

Ky.—De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400; Maverick Oil & Gas Co. v. 
Howell, 237 S.W. 40, 198 Ky. 4383; 
Gillen vy. Illinois Cent. R. Co., 125 S. 
W. 1047, 137 Ky. 375. e 

Md.—John B. Colt Co. v. Wright, 
159 A. 743, 162 Md. 387. 

Mass.—Paige v. Sinclair, 130 N.E. 
177, 237 Mass. 482; Brown v. Webber, 
6 Cush. 560. 

Minn.—Smith v. Barr, 79 N.W. 507, 
76 Minn. 513. 

Miss.—Stanley v. Cruise, 99 So. 376, 
124 Miss. 542. 

Mo.—Rippstein v. St. Louis Mut. 
mite Ins, Co.,.5% Mo. 86. 

Mont.—Atkinson v. Bonners Ferry 
Lumber Co., 240 P. 823, 74 Mont. 
393. 

N.Y.—Houck v. Lasher, 17 How.Pr. 
520. 

N.C.—Roberts & Hoge v. Moore, 116 


103 S.E, 


Under some authorities, 
jurisdiction may be conferred on the courts of a 
particular county*? or distriett? by consent;#4 but 
it has been held that, where the jurisdiction over 
the subject matter of an action is localized by stat- 
ute, the jurisdiction cannot be waived even by con- 
Where the court has no juris- 
diction of the subject matter, the consent of the par- 
If a defendant has once 
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submitted himself to the jurisdiction of the court, 
he cannot afterward object that the action should 


have been brought in another county,*® and it has 


a. In General. 


S.E. 728, 185 N.C. 254; Davis v. Davis, 
102 S.E. 270, 179 N.C... 1855" Devereux 
v. Devereux, 81 N.C. 12; McMinn v. 
Hamilton, 77 N.C. 300; Leach v. West- 
ern North Carolina R. €o.,.65° N.C. 
486. 


Okl.—Hume vy. Cragin, 160 P. 
61 Okl. 219. 


Or.—Johnston v. 
Or. 494. 


Pa.—Fennell v. Guffey, 25 A. 785, 
155 Pa. 38; Putney vy. Collins, 3 Grant 
72; Magee v. Pennsylvania Schuylkill 
Valley R. Co., 13 Pa.Super. 187. 

Tex.—De La Vega v. League, 64 
Tex. 205; Morris v. Runnells, 12 Tex. 
175; Martin v. Kieschnick, (Commn. 
App.) 231 S.W. 330 [aff (Civ.App.) 208 
S.W. 948]; Ellwood v. Pollard, (Civ. 
App.) 46 S.W.(2d) 731; Peters v.. Al- 
len, (Civ.App.) 296 S.W. 929; Jackson 
v. First Nat. Bank, (Civ.App.) 290 S. 
W. 276; Sullivan v. State, (Civ.Anvp.) 
164 S.W. 1120; Knoles v. Clark, (Civ. 
App.) 163 S'W. 369; Gulf, C. & S. #5 
Ry. Co. v. Foster, (Civ.App.) 44 S.W. 
198 [aff in pant and rev in part 45 S. 
W. 376, 91 Tex. 631]; Willis v. White, 
(Civ.App.) 29 S.W. 818. 

Utah.—Snyder v. Pike, 83 P. 692, 
30 Utah 102; White v. Rio Grande 
Wiestern. Ryo Coy 71. P4593, 25 Uitah 
346. 


Va.—Nash v. Harman, 139 S.E. 273, 
148 Va. 610; Morgan v. Pennsylvania 
R. Co., 1388 S.E. 566, 148 Va. 272. 

Wash.—Plummer v. Light, 247 P. 
1022, 139 Wash. 670. 


621, 


Wadsworth, 24 


39. Colo.—Burton v. Graham, 84 P. 
978, 36 Colo. 199; Fletcher v. Stowell, 
ZO mbes o210y8 te COLO, Gar I Wassont sv. 


Hoffman, 36 P. 445, 4 Colo.App. 491; 
Gunnison County Com’rs v. Saguache 
rene Com/’rs;, 31°Re 183)°2) Colo, App: 
412. 


N.Y.—Woodruff vy. Fisher, 17 Barb. 
224, 

N.C.—Rector v. Rector, 120 S.E. 195, 
186 N.C. 618; Lucas v. Carolina Cent. 
Ry2Co,,. 28 :S.BE 265,421. N.Cr5062 

Tex.—Commonwealth Bonding & 
Casualty™ Ins, Co.) ww “Bowles, (Cin 
App:) 192) S.w. 611 [rev on ‘other 
points (Commn.App.) 245 S.W. 74]; 
Wolf v. Sahm, 120 S.W. 1114, 121 S.W. 
561, 55 Tex.Civ.App. 564. 

Wash.—Nichols v. National Ass’n 
of Creditors, 241 P. 960, 137 Wash. 74; 
State v. Superior Court of Spokane 
County, 187 P. 708, 110 Wash. 49. 


Wis.—Lane v. Burdick, 17 Wis. 92; 
Pereles v. Albert, 12 Wis. 666. 

40. Cal.—Herd v. Tuohy, 65 P. 139, 
L3seGal no 5) 


Fla.—Director General of Railroads 
V. Into, 91802 269583 Milas site Y 


N.Y.—Woodruff v, Fisher, 17 Barb. 
224, 


Tex.—Lewright v. Reese, (Civ.App.) 
223 S.W. 270. 


Wis.—Pereles v. 


Albert, 12 Wis. 


been held that this applies even to another suit.** 


[§ 148] 3. Waiver and Estoppel of Defendant— | 
Since the general rule is that venue 
statutes relate to procedure and not to jurisdic- 
tion,*® the right of defendant to be sued in a par- 
ticular county or district is a mere personal priv- 
ilege which he may waive, where the court has gen- 
eral jurisdiction of the subject matter,*® and there 
are cases which apply this rule whether the case in- 


666. 
41. Waiver by express contract 
prior to suit see supra § 26. 


bane Thompson vy. Alford, 20 Tex. 


43. Patten v. Dodge Mfg. Corpora- 
tion, 23 F.(2d) 852. 

44. Wenue conferred by express 
contract see supra § 26. 


45. Cal.—Maguire vy. Cunningham, 
222 P. 838, 64 Cal.App! 536. 


Ga.—Central of Georgia Ry. Co. v. 
A. C. Dowe & Co., 65 S.E. 1091, 6 Ga. 
App. 858. 


Ind.—Louisville & C. Ry. Co. v. 
Davis, 83 Ind. 89. 


Ky.—Shadoin vy. Sellars, 4 S.W.(2d) 
717, 223 Ky. 751; Com. v. Adkins, 184 
S.W. 375, 169 Ky. 487; Barton v. Bar- 
ton, 80 Ky. 212, 3 Ky.L. 746; Hughes 
v. Hardesty, 13 Bush 364; Baker v. L. 
& N. R.R. Co., 4 Bush 619; Fidler v. 
Hall, 2 Metc. 461. 


La.—State v. Judge Eleventh Dis- 
trict of Louisiana, 21 La.Ann. 258. 


Me.—Central Maine Power Co. v. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
103; Webb v. Goddard, 46 Me. 505. 


Mo.—Johnson vy. Detrick, 53 S.W. 
891, 152 Mo. 248. 


Ohio.—Baltimore, ete., R. Co. v. Hol- 
pee pene st, 81 N.E. 184, 76 Ohio St. 


Philippine.—Molina vy. De la Riva, 6 
Philippine 12. 

Porto Rico.—Hernaiz vy. Vivas, 20 
Porto Rico 99. 


Wash.—McLeod v. Ellis, 26 P. 76, 2 
Wash. 117. 


46. Brown v. Webber, 6 Cush. 
(Mass.) 560. See also Dole v. Bout- 
well, 1 Allen (Mass.) 286. 


47. Norton’s Adm’r vy. Marksberry, 
5 S.W. 482, 9 Ky.L. 424. 


48. See supra § 146. 


49. U.S.—Burnrite Coal Briquette 
Co.-v. Riggs, 47 S:Ct..5785 2749 S.1208) 
71 L.Ed. 1002 [aff 6 F.(2d) 226]; First 
Nat. Bank of Charlotte v. Morgan, 10 
S:6t. 37132. US. 140,038 dds 2 808 
Standard Stoker Co. v. Lower, 46 F. 
(2d) 678; Guaranty Trust Co. of New 
York v. McCabe, 250 F. 699, 163 C.C.A. 
31 [cert den 38 S.Ct. 427, 247 U.S. 505, 
62 L.Ed. 1240). 

Ala.—Brown v. Alabama Chemical 
Co., 92 So. 260, 207 Ala. 215; Branch 
Bank v. Rutledge, 13 Ala. 196. 

Colo.—Burton v. Graham, 84 P. 978, 
36 Colo 199: 

Ill.—Mulecahey v. Strauss, 37 N.E. 
KOZ Seton MELO: 

Ind.—McCoy v. Able, 30 N.E. 528, 
31 N.E. 453; 131 Ind. 417: Indian= 
apolis, etc., R. Co. v. Solomon, 23 Ind. 
534. 

Iowa.—Lyon v. Cloud, 7 Iowa 1. 

Ky.—Boyd v. Bethel, 9 S.W. 417. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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volves the subject matter of the action or merely 
It is very generally 
held that objections to the venue are waived by 
failing to raise the question in the proper time and 


jurisdiction of the person.°° 


manner.°* 


[§ 149] b. Appearance and Participation in Pro- 
A general appearance may waive ob- 
jections to the venue as Jaid,>® but an appearance 
by one of several defendants is not a waiver of the 
right of other defendants to transfer the cause.>4 
Objection to the venue is usually held to have been 


ceedings.°” 


Mass.—Paige v. 
177, 237 Mass. 482. 

Miss.—Stanley v. Cruise, 99 So. 376, 
134 Miss. 542. 


Mont.—Atkinson v. Bonners Ferry 
oe ae Co 240) “Ry 82307 4) Mont 

N.C.—Devereux v. Devereux, 81 N. 
C. 12; McMinn vy. Hamilton, 77 N. 
C. 300; Leach v. Western North 
Carolina R. Co., 65 N.C. 486. 

Or.—Johnston v. Wadsworth, 24 Or. 
494, 

Pa.—Fennell v. Guffey, 25 A. 785, 
155 Pa. 38; Putney v. Collins, 3 Grant 
12. 

Porto Rico.—Hernaiz v. Vivas, 20 
Porto Rico 99, 108 [eit Cyc]; Car- 


Sinclair, 130 N.E. 


bonell vy. Registrar, 17 Porto Rico 
137: 

Tex.—De La Vega v. League, 64 
Tex. 205; Ellwood v. Pollard, (Civ. 


App.) 46 S.W.(2d) 731; Peters v. Al- 
len, (Civ.App.) 296 S.W. 929; Gulf, C. 
& S. F. Ry. Co. v. Foster, (Civ.App.) 
44 S.W. 198 [aff in part and rev in 
part 45 S.W. 376, 91 Tex. 631]; Logan 
v. Texas Bldg. etc., Assoc., 8 Tex.Civ. 
App. 490; Swearingen v. Wilson, 2 
Tex.Civ.App. 157. 


Utah.—White v. Rio Grande West- 
ern Ry. Co., 71 P. 593, 25 Utah 346: 


Va.—Nash v. Harman, 139 S.E. 273, 
148 Va. 610; Morgan v. Pennsylvania 
R. Co., 1388 S.E. 566, 148 Va. 272. 


“Want of jurisdiction because the 
action is local, and has been brought 
in the wrong county, and the want of 
jurisdiction because the court has no 
power and authority to adjudicate up- 
on the subject involved in-the action, 
are two very different things. In the 
latter case it was always and neces- 
sarily the rule of law that the consent 
of parties could not confer jurisdic- 
tion, for the reason that in any event 
the court was not by law deemed 
competent to be intrusted with the 
question, and therefore its proceedings 
would be coram non judice, and ut- 
terly void, and the parties could not 
by agreement give faculties to the 
court which the law had withheld. 
But where the court was by law com- 
petent to entertain the question in- 
volved, and was only deprived of ju- 
risdiction because the action was 
local, and required to be brought in 
another county, it was always held 
that the objection could be waived.” 
Indianapolis, ete., R. Co. v. Solomon, 
23 Ind. 534, 535. 


[a] Becovery of land.—Ellwood v. 
Pollard, (Tex.Civ.App.) 46 S.W.(2d) 
(OSiille 

[b] Trespass to try title—Peters 


v. Allen, (Tex.Civ.App.) 296 S.W. 929. 


{c] Torts.—Atkinson v. Bonners 
Ferry Lumber Co., 240 P. 823, 74 Mont. 
BEBE ; 

50.. Pittsburgh, C., C. & St. L. Ry. 
Co. v. Home Ins. Co. of New York, 
125 N.E. 427, 73 Ind.App. 226; Jackson 
v. First Nat. Bank, (Tex.Civ.App.) 290 
SOW. 276: 
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waived by filing motions,®® general demurrers,°® or 
demurrers on grounds other than those relating to 
the jurisdiction,®* or by filing eross bills, asking 
affirmative relief against plaintiff,°* unless action on 


the cross bill is urged only in the event that excep- 


51. U.S.—Levering & Garrigues 
Co. v. Morrin, 61 F.(2d) 115 [aff 53S. 
Ct. 549, 289, U.S. 103,-77 L.Ed. 1062]. 


Ala.—Branch Bank v. Rutledge, 13 
Ala. 196. ; 


Ark.—Barnes y. Balz, 292 S.W. 391, 
173 Ark. 417. 


Cal.—Peo. v. Sterling Refining Co., 
261 P. 1080, 86 Cal.App. 558. 


Colo.—Burton y. Graham, 84 P. 978, 
36 Colo. 199. 


Ga.— East Tennessee, V. & G. Ry. 
Co. v. Suddeth, 12 S.E. 682, 86 Ga. 
388. 


Til.—Toledo, W. & W. Ry. Co. v. 
Williams, 77 Ill. 354; Waterman v. 
Tuttle, 18 Ill. 292; Kenney v. Greer, 
13 Ill. 432; Callender v. Gates, 45 Ill. 
App. 374. 

Ind.—Indianapolis, ete, R. Co. v. 
Solomon, 23 Ind. 534; Pittsburgh, C., 
Cc. & Ste Li By. Co: v..Home. Ins. ‘Co: 
of New York, 125 N.E. 427, 73 Ind.App. 
226. 


Ky.—Gillen v. Illinois Cent. R. Co., 
125 S.W. 1047, 1387 Ky. 375; Richard- 
son v. Louisville & N. R. Co., 111 S.W. 
348, 112 S.W. 582, 129 Ky. 449, 33 Ky. 
E2916; 1 9720 


La.—Landry v. Dickson, 7 La.Ann. 
239. 


Me.—Central Maine Power Co. v. 
Maine Cent. R. Co., 93 A. 41, 113 Me. 
103. : 

Minn.—Kipp v. Cook, 49 N.W. 258; 
Kipp v. Cook, 49 N.W. 257, 46 Minn. 
53D: 

N.Y.—West Point Iron Co. v. Rey- 
mert, 45 N.Y. 703; Houck v. Lasher, 
17 How.Pr. 520. 

N.C—Davis v.” Davis,- 1025S. 5.270, 
179 N.C. 185; McArthur v. Griffith, 61 
S.E. 519, 147 N.C. 545. 


Philippine.—Manila R. Co. v. Atty.- 
Gen., 20 Philippine 523. 


Porto Rico.—Royal Bank of Canada 
v. A. McCormick Co., 25 Porto Rico 
112; Coll v. Rigo, 16 Porto Rico 302. 


Tex.—San Antonio, ete, R. Co. v. 
Cockrill, 72 Tex. 6138; Morris v. Run- 
nells, 12 Tex. 175; Campbell v. Wilson, 
6 Tex. 379; 7 Jackson v. First, Nat. 
Bank, (Civ.App.) 290 S.W. 276; Hous- 
ton Oil Co. of Texas v. Bayne, (Civ. 
App.) 141 S.W. 544; Foust v. Warren, 
(Civ.App.) 72 S.W. 404; Gulf, C. & 
S. F. Ry. Co. v. Foster, (Civ.App.) 44 
S.W. 198 [aff in part and rev in part 
45 S.W. 376, 91 Tex. 631]; Spencer v. 
James, (Civ.App.) 31 S.W. 540. 


Utah.—White v. Rio Grande West- 
ern Ry. Co., 71 P. 593, 25 Utah 346. 

Wis.—Lane v. Burdick, 17 Wis. 92; 
Pereles v. Albert, 12 Wis. 666. 

[a] Summons served by publica- 


tion only.—Kipp v. Cook, (Minn.) 49 
N.W. 258; Kipp v. Cook, 49 N.W. 257, 


46 Minn. 535; Houston Oil Co. of 
Texas v. Bayne, (Tex.Civ.App.) 141 
S.W. 544. 

52. Participation in proceedings as 


general appearance see Appearances 


tions to the venue are overruled.°® 
murrer is sustained on the ground of lack of ju- 
risdiction, plaintiff, by amending, waives any error, 
and defendant may object to venue under the peti- 
tion as amended.°° 
procuring a transfer of the cause,®! by stipulating 


If a general de- 


The objection is also waived by 


§ 40 et seq. 
53. Atkins v. Bender, 18 F.(2d) 
357; Pittsburgh Coal Co. v. Allegheny 


Nat. Bank, 16 Pa.Dist. 857; Manila R. 
Co. v. Atty.-Gen., 20 Philippine 523. 


[a] MTllustrations.—(1) An in- 
ternal revenue collector, by appearing 
generally, may waive the privilege of 
requiring suit for illegally collected 
income taxes to be brought at his 
domicile. Atkins v. Bender, 18 F.(2d) 
357. (2) That the extension obtained 
by an internal revenue collector was 
unnecessary, because the time to 
plead had not expired, has been held 
immaterial, as respects waiver of an 
objection to venue. Atkins v. Bender, 
Supra. (3) A judgment creditor was 
held not to have waived his plea to the 
venue of a suit brought by the judg- 
ment debtor, in violation of statute, in 
a county other than that in which the 
judgment was rendered, to enjoin the 
sale of his automobile on process is- 
sued out of the district court of the 
latter county, by appearing and seek- 
ing to dissolve the temporary writ in 
the same cause in which it was grant- 
ed. Aleman v. Gonzales, (Tex.Civ. 
App.) 246 S.W. 726. 


54 Delgado v. Delgado, 28 Porto 
Rico 465. . 

55. Maverick Oil & Gas Co. v. 
Howell, 237 S.W. 40, 193 Ky. 433. 

56. Maverick Oil & Gas Co. v. 
Howell, supra; Trueba v. Rosales & 


Co., 33 Porto Rico 986; Natal v. Are- 
cibo Dist. Ct., 32 Porto Rico 44; Mar- 
tin v. Kieschnick, (Tex.Commn.Apn.) 
a 330 [aff (Civ.App.) 208 S.Ww. 

[a] Tlustration.—F, who owned an 
undivided half interest in certain 
land, brought suit, in a county other 
than that in which the land was, 
against a railroad company, for the 
value of trees on such land destroyed 
by fire set by defendant, alleging that 
he was the owner of the land. De- 
fendant answered by a general de- 
murrer and general denial, and the 
case was continued. Afterward plain- 
tiff filed an amended petition, in which 
he set up that he and one H were joint 
owners of the land, and H filed a plea 
of intervention. It was held that a 
plea then filed by defendant to the 
jurisdiction came too late as to F, 
but the plea was in time as to H. 
Gulf, Ci s& S: FS Ry. Col v. Moster, 
(Tex.Civ.App.) 44 S.W. 198 [aff in part 
and rev on other grounds in part 45 S. 
W: 376, 91 ‘Tex. 631]. 


57. Hume v. Cragin, 160 P. 621, 61 
Okl. 219; White v. Rio Grande West- 
ern Ry. Co., 71 P. 598, 25 °Wtah 346. 


5S. Slator. .v. (Tex.Civ. 
App.) 21 S.W. 285. 


59. Gohlman y. Whittle, 273 S.w. 
806, 115 Tex. 9. 


60. Kyd v. Exchange Bank of Cort- 
land, 76 N.W. 1058, 56 Neb. 557. 

61. Gay v. Brierfield Coal & Iron 
Coy liso: 8b304 Ala. S0sanl Guidee rae 
564, 38 Am.S.R. 132; De Vore v. Bax- 


Trostel, 
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for adjournment,®? or requesting a continuance over 
the term,** or by excepting on grounds not affecting 
venue.°* 


[§ 150] c. Answering to Merits. Answering to 
the merits ordinarily constitutes a waiver of objec- 
tion to the venue,®® although the answer is filed be- 
fore the time for answering has expired,°® and al- 
though it is an answer to a eross action by code- 
fendants;°’ but the objection has been held not to 
have been waived where the question is as to the 
situs, and a traverse made to the issue,®® nor, under 
some holdings, where the action is local.°®  With- 
drawing a plea to the merits does not place defend- 
ant in a position to raise the question of venue at 
a subsequent term.7° Answering to the merits while 
expressly objecting to the jurisdiction, however, is 
not a waiver.** It has also been held that a defend- 
ant who is sued jointly with another in the county 
in which the latter alone resides does not waive his 
objection to the competency of the service of proc- 
ess on him in the county wherein he resides when, 
on trial, no joint liability appears.7?. The objection 
cannot be raised after going to trial on the merits.** 
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[§ 151] 4. Waiver by Plaintiff. By laying venue 
in a particular county, plaintiff may waive his right 
subsequently to assert that the venue was improp- 
er,‘+ since he submits himself to that jurisdiction 
for all purposes of defense.*° Hencé, defendant 
may, in such suit, set up a counterclaim which would 
otherwise require another venue.*® However, if an 
action is in fact transitory, it has been held that 
plaintiff may attach the land of defendant without 
losing the right to insist that the action is not 
loeal.** If plaintiff elects to sue in contract rather 
than in tort, he thereby waives the tort as a fact 
fixing the venue of his suit.7* Plaintiff may, howev- 
er, change the venue of his suit by altering the com- 
plaint,’® but it has also been held that defendant is 
not required critically to examine the complaint, 
but may assume that the character of the action is 
such as it purports to be on the face of the com- ' 
plaint, and plaintiff cannot contend that the charac- 
ter of the action, through deficiency in material 
averments, 1s other than appears on the face of the 
complaint.®° 


VI. PLACE WHERE CAUSE OF ACTION ARISES OR ACCRUES AS FIXING VENUE 


[§ 152] By statute in several of the jurisdictions 
it is provided generally, subject to such exceptions 
as may be made in the statutes, that causes of ac- 
tion may be brought in the county wherein they 
arise;®! other statutes provide that actions of a cer- 


ter, 103 S.E. 242, 150 Ga. 188. 

{a] Tlustrations.—(1) Objection 
that a suit was improperly brought 
in a certain county is waived by a] 67 
stipulation for removal thereof, and 
the submission of demurrers to the bill 
after removal. Gay v. Brierfield Coal 
& Iron Co., 11 So. 3538, 94 Ala. 3038, 16 
(IR ING ES EP Po Weat Sil kane (2) 
Where one sues out a dispossessory 
and a distress warrant in a county 
other than that of its residence, and 
«counter affidavits are filed, thereby 
transferring the issue to the superior 
court of the county where the issues 

‘on the warrants are pending, such 
' person thereby submits himself to the 
jurisdiction of that county as to all 
matters included in such litigation. 
De Vore v. Baxter, 103 S.E. 242, 150 
Ga, 188. 435 


62. Peo. ex rel. Empire City Trot- 73. 
ting Club v. State Racing Commis- 
sion, 103 N.Y.S. 955, 57 Misc. 331 [rev 
on other grounds 105 N.Y.S. 528, 120 


Tex. 48. 


66. Granville 
Education v. 


67. Dodson vy. 


68. Louisville 


70. 
Co. v. Suddeth, 
388. 

Was 


33 L.Ed. 282; 
NC. 73005 


Porto Rico.—Natal vy. Arecibo Dist. 
Ct., 32 Porto Rico 44. 


Tex.—Watson v. Baker, 2 S.W. 375, 


County... Board, of 
D State Board of Educa- 
tion, 10 S.H. 1002, 106 N.C. 81. 
Isensee, 
App.) 273 S.W. 634. 
Cog TING PE I83s 
Grimes, 150 S.W. 346, 150 Ky. 219. 

69. Robinson v. Mead, 7 Mass. 353. 


East Tennessee, V. & G. Ry. 
12 S.H. 682, 86 Ga. 


Johnson y. Toledo, ete., R. Co., 
5 Ohio N.P.N.S. 347. 
72, Dunn v. Hazlett, 4 Ohio St 


First Nat. Bank 
Vv. Morgan, -10. S.Ct. 37,1382 U:S.. 141, 
McMinn v. Hamilton, 77 
Fennell vy. Guffey, 


tain nature may be brought in such counties.’2 Stat- 
utes of this character render the transaction which is 
the subject of the action of controlling effect in de- 
termining the place of trial,** and their application to 
certain actions or actions of a particular nature has 


App.) 279 S.W. 491]. 


77. W.B. Foshay Co. v. Mercantile 
roe Co., 208 N.W. 208, 166 Minn. 


78. Dowell vy. Long, (Tex.Civ. App.) 
219 S.W. 560; Neal v. Barbee, (Tex. 
Civ-App.) 185 S.W. 1059. 


_{a]_ Tlustration.—A broker’s ac- 
tion for commissions due under an 
v. oral contract could not, over defend- 
ant’s objection, be maintained in a 
county other than that of defend- 
ant’s domicile, under Vernon Civ. St. 
Annot. art 1995, notwithstanding he 
had been guilty of fraud, since, by 
suing on the contract instead of for 
damages for fraud, plaintiff waived 
the fraud as a fact fixing the venue 
of the suit under the seventh excep- 
tion specified in such statute. Dowell 
v. Long, (Tex.Civ.App.) 219 S.W. 560. 


79. Bell v. Polymero, 90 N.Y.S. 920, 
99 App.Div. 3038. 

_{a] Tiustration—Where both par- 
ties act on the assumption that the 


(Tex.Civ. 


Cor 


of Charlotte 


25 A, 


_ Anvp.Div. 484 (aff 82 N.E. 723, 190 N.Y. 
ait 

63. Floyd v. Gibbs, (Tex.Civ.App.) 
34 SW. 154. ; 

64. McAlpine v. Jones, 13 La.Ann. 
409. : 

65. Ill.—Gillilan v. Gray, 14° Ill. 
416. 

Mass.—Morris v. Farrington, 133 
Mass. 466; Gage v. Gannet, 10 Mass. 
176. 

Mo.—lLindell Real-Estate Co. v. 
Lindell, 33 S.W. 466, 133 Mo. 386; 
Rippstein v. St. Louis Mut. Life Ins. 
Co., 57 Mo. 86. 

Pa.—Fennell v. Guffey, 25 A. 785, 
155 Pa. 38; Magee v. Pennsylvania 
Schuylkill Valley R. Co., 13 Pa.Super. 
187. 

Philippine.—Sampson v. Carratala, 
50 Philippine 647. 


785, 155 Pa. 38. 


74. Nelson v. East Side Grocery 
Cozy 1465P. 1055526" *CalltApp. 344° 
Hodge v. Sovereign Camp, W. O. W., 
132 S.E. 822, 1384 S.C. 348; Christensen 
v. Foster, (Tex.Civ.App.) 297 S.W. 
657. 

[a] For example, plaintiff bring- 
ing suit to recover land in the county 
of defendant’s domicile waived the 
privilege of bringing suit in the coun- 
ty where the land was. situated. 
Christensen y. Foster, (Tex.Civ. App.) 
297 S.W. 657. 


75. Home Mixture Guano Co. v. 
Woolfolk, 97 S.E. 637, 148 Ga. 567; 
Bernstein v. Higginbotham, 96 S.E. 
1, 148 Ga. 110; Metzans v. Metzans, 
26 Porto Rico 731. 

7G. 7 Vall iva Jones; ol sinds 24675 
Bailey v. Federal Supply Co., (Tex. 
Commn.App.) 287 S.W. 1090 [rev (Civ. 


county named in the summons is the 
place of trial, the mere fact that 
through inadvertence the county 
named in the complaint differs from 
that named in the summons does not 
change the place of trial. Bell v. 
AIRES Fs 90 N.Y.S. 920, 99 App.Div. 

80. Viets v. Silver, 126 N.W. 239, 
19 N.D. 445. 


81. See statutory provisions. 
82. See statutory provisions. 


83. Hays v. Faatz Reynolds Felt- 
ing Co, 98 IN-YoS. 9386, 112A pp: Div, 
87. 


[a] Actions on awards.—(1) The 
subject matter of an arbitration was 
a claim -for damages for cutting trees, 
and the agreement in writing to arbi- 
trate was made in the precinct where 
the cutting was done. The arbitration 


For later caSes, developments and changes in the law see Annotations, same title and section number, 


§§ 152-154] 


already been considered in this title8’¢ and in other 
titles.S* A cause of action, within the meaning of 
such statutes, has been said to consist of a duty on 
the part of one toward another and the violation or 
breach of that duty,’* or of plaintiff’s primary right 
and the act or omission of defendant.8? It may con- 
sist of one or more essential facts which plaintiff 
must show to make out his ease and which may be 
severable.** It arises when that is not done which 
ought to have been done; or that is done which 
ought not to have been done.*® The time when the 


cause of action arises determines the place where. 


VENUE 


[67 C.J.] 95 


it arises.°° For the purposes of litigation, a tran- 
sitory action may be said to acerue, in the sense 
of arising or becoming enforceable, in any coun- 
ty or jurisdiction where the statutory require- 
ments for the place in which such action can be 
commenced are met.®°' Where the two essential 
factors of the cause of action, namely, the right of 
plaintiff and the aet or omission on the part of de- 
fendant, occur in different counties, the cause of ac- 
tion accrues in the county in which defendant’s 
wrongful act was done.®? 


VII. RESIDENCE OR DOMICILE OF PARTY AS FIXING VENUE?: 


[§ 153] A. At Common Law. In the transitory 
actions the municipal venue at common law was, as 
a rule, truly in personam following the person of de- 
fendant into any county;°* but although the com- 
mon-law rules of venue survive in a large measure 
in the American statutes as to the place of trial of 
actions relating to land,®® and although the older 
English statutes of venue have a marked survival in 
American statutes fixing the venue of some actions 
in the county in which the cause of action arose,°®® 
this more general common-law doctrine which per- 
mits the venue of a personal action to be laid in 
any county at plaintiff’s selection has a very limited 
range in American procedure.®? In a jurisdiction 
in which the distinction between local and transitory 
actions is not adhered to®® it has been held that, 
where the action is personal and for the recovery 
of a debt and damages merely, the appropriate county 
in which jurisdiction will be exercised is, unless oth- 
erwise expressly provided by statute, the county in 
which a defendant may be found so that process can 
be- served on him.®® It is not material that he should 
be a resident of the particular county; it is suffi- 


cient if he be found within it so that the process can 
be legally served.1 Where the statute as to venue 
of transitory actions makes no provision for the case 
of a resident plaintiff and a nonresident. defendant, 
the case remains as at common law which allows 
plaintiff to sue in any county subject to the power 
of the court to change the venue.? 


[§ 154] B. Under Constitutional and Statutory 
Provisions—1. In General. The general policy of 
the statutes relating to venue is to require all suits 
to be brought in the county where one or the other 
of the parties resides.* <A statute as to venue pro- 
viding that suits may be brought in a county wherein 
defendant or any one of several defendants resides 
will not be construed as conferring generally extra- 
territorial jurisdiction as to subject matter located 
in another county,* nor as changing existing rules 
with reference to locality of actions which in their 
essential nature are local and must be brought in 
a court having jurisdiction of the subject matter as 
well as of the parties.> A statute providing that ac- 
tions must be tried in the county in which the parties 


statutes of 6 Richard II, chapter 2, 


ras had and the award in writing ]combe, 84 N.Y. 367, 38 Am.R. 518; 

ace in the same precinct. It was|]State v. Grimm, 202 N.W. 162, 186/and 4 Henry IV, chapter 18, were 

held, in an action on the award in| Wis. 154; State ex rel. News Pub.} passed to remedy the evil’); Vinal 
: v. Core, 18 W.Va. 1. But see Carlisle 


such precinct and out of the precinct 
wherein defendant resided, that the 
cause of action arose in Such precinct. 
Moody v. Huntoon, 46 So. 452, 155 Ala. 


386; 


State ex rel. 
Li. tins. Co. v.. Circuit Court, "62" IN, 
W. 4386, 165 Wis. 387. 


Co: ve Park,-165 N°W.'289,- 166) Wis, 


v: Corran, 2 S.W. 26, 28, 85 Tenn. 165 
(where it was said: ‘‘The common law 
was exceedingly averse to permitting 
defendants to be served even in 


Northwestern M. 


‘ An action on an award of : f i a ( ) 
Steet ois Sinoiited as provided in|, 99: See ee sie or hee oe transitory actions other than at the 
a fire policy may be brought in the peer * * ‘7 ie gmee 4 dels gq | Place where he resided”). 
county where the award was made] lbernia Natl, ban Bi BEENS nee 95. See supra § 65. 

: NUYs 367,036) Amine 518 = State v, 


and the property was situated, al- 

though the policy was made_ else- 

where. German Ins. Co. v, Hazard 

Bank, 104 S.W. 725, 126 Ky. 730, 31 

Ky.L. 1126. 
84. Actions: 

Against public officers and others for 
official acts see supra § 126. 

For penalties and forfeitures see 
supra § 121. 

In tort see supra § 56. 

On contract see supra § 31. 

Relating to realty see supra §§ 65-116. 
85. Actions against: 

Carriers see Carriers §§ 507, 914. 

Corporations see Corporations § 2284. 
86. Jones v. Main Island Creek 

Coal Co., 99 S.E. 462, 84 W.Va. 245. 


Cause or right of action generally 
see Actions §§ 46-71. 


87. Kalberg v. Greiner, 
799, 91 Mont. 509. 

88. Harvey v. Parkersburg Ins. 
Go,-16-S.E. 580,37. W.Va. 272. 

89. Hibernia Natl. Bank v. 


8 P.(2a) 


Grimm, 202 N.W. 162, 186 Wis. 154; 
State ex rel. News Pub. Co. v. Park, 
165 N.W. 289, 166 Wis. 386; State 
ex rel. Northwestern M. Il. Ins. Co. v. 
Circuit Court, 162 N.W. 4386, 165 Wis. 

87. 

91. Republic Motor Truck Co. v. 
Buda Co., 
55. 

92. Kalberg v. Greiner, 
799, 91 Mont. 509. 


93. Residence of parties as de- 
termining’ venue in federal court see 
Federal Courts §§ 17-22. 


94. See Wynn v. Kiser, 7 Blackf. 
(Ind.) 299 (in the absence of statutory 
prohibition plaintiff, in a transitory 
action against a single defendant, may 
sue him in any county in which he can 
catch him); Genin v. Grier, 10 Ohio 
209; Haynes v. Woods, 268 S.W.’632, 
151 Tenn. 163, 166 (‘‘The transitory ac- 
tion was said to follow the defendant 
wherever he went, but in practice he 
could be sued in a remote county and 
compelled to go there and defend. 
Rules of practice denied him what the 


Sena.) 


La-| substantive law guaranteed, and the 


179 N.W. 474, 212 Mich., 


96. See supra § 152. 


97. See cases infra this note; and 
infra §§ 154°et seq. 


“The general principles of the eom- 
mon law have been modified by the 
Statute, which has created certain ex- 
ceptions to it.” Vinal v. Core, 18 W, 
Wi 2103 

98. See supra § 28. 

99. Genin v. Grier, 10 Ohio 209. 

1. Genin v. Grier, supra. 

2. Covill v. Moffitt, 52 N.C. 381. 

3. Pearce v. Atwood, 13 Mass. 354: 
Greacen v. Buckley & Douglas Lum- 
ber Co., 183 N.W. 538, 167 Mich. 569: 
Smith v. Provident Sav. Life Assur. 
Society, 123 N.W. 588, 159 Mich. 167: 
Hames v. Carlisle, 3 N.H. 180. And 
see cases infra §§ 155 et seq. 


Exceptions in cases of nonresidents 
see infra §§ 188-191. 


4, Lakeland Ideal Farm & Drain- 
age Dist. v. Mitchell, 122 So. 516, 97 
Fla. 890. 


5. Lakeland Ideal Farm & Drain-. 
age Dist. v. Mitchell, supra. 
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or one of them resides at the commencement of the 
action will not be construed as mandatory unless such 
construction is necessarily required by its language.°® 
A statute requiring actions of a transitory nature to 
be tried in the county where one of the parties re- 
sides, although not in terms requiring such actions 
to be commenced in such counties, will be construed 
as doing so notwithstanding it contains a provision 


permitting a change of venue.’ 


[§ 155] 2. Where Defendant Resides. Although 


6. Merrill v. Shaw, 5 Minn. 148. 

7. Haywood y. Johnson, 2 N.W. 
926, 41 Mich. 598. 

8. See constitutional provisions. 

Sle States. va ssouperion = Court.of 
Pierce County, 176 P. 352, 104 Wash. 
268. 

[a] Rule applied to an action 
against a municipal corporation. 
State v. Superior Court of Pierce 
County, 176 P. 352, 104 Wash. 268. 

[b] Provision that chancery court 
shall be held in each county (Const. 
art 6 § 8) does not confine venue of 
chancery case to the county of de- 
fendant’s residence or in which is situ- 
ated the property which is subject of 


the suit. Fulmore v. Brady, 44 Ala. 
218. 
[c] Requirement that all civil cas- 


es shall be brought in the county of 
defendant’s residence has been held 
not to control as to equity causes. 
Hondan Vv. Jordan, 125Gan Ti Rice. v. 
Tarver: 4 Ga. 001. 

10. See statutory provisions. 

It.) UsSi=—U. (Shwe) Frost, Lumber 
Industries, 48 F.(2d) 285. 

Ala.—48th St. Inv. Co. v. Fairfield- 
American Nat. Bank, 134 So. 803, 223 
Ala. 44; Deforest v. Elkins, 2 Ala. 50; 
Moore v. Coker, 2 Port. 347; Cox 
v. Jones, 1 Stew. 379. i 

Ark.—Metzger v. Mann, 34 S.W.(2d) 
1069, 183 Ark. 40.° 

Cal.—Bonestell, Richardson & Co. 
v. Curry, 95 P. 887, 153 Cal. 418; Kal- 
len v. Serretto, 14 P.(2d) 917, 126 Cal. 
App. 548; Spangenberg v. Spangen- 
berg, 11 P.(2d) 408, 123 Cal.App. 387; 
Tyler v. Park Ridge Country Club, 
292 P. 278, 108 Cal.App. 741; Werner 
v. Bryden, 278 P. 869, 99 Cal.App. 398; 
y. © Case Threshing Mach. "Cov ww. 
Copren Bros., 169 P. 443, 35 Cal.App. 
70; Nelson v. Hast Side Grocery Co., 
146 P. 1055, 26 Cal.App. 344. 

Colo.—People v. District Court of 
Twelfth Judicial Dist. for Rio Grande 
County, 218 P. 1047, 74 Colo. 121. 


Fla.—Nettles v. Gulf Fertilizer Co., 
83 So. 298, 78 Fla. 490; EH. O. Painter 
Fertilizer Co. v. Du Pont, 45 So. 507, 
54 Fla. 288. 

Ga.—Bedgood v. Carlton, 88 S.E. 
568, 145 Ga. 54; Northern Contracting 


Co. v. Maddux, 87 S.H. 892, 144 Ga. 
686; Anthony v. Bobo, 81 S.E, 128, 
141 Ga. 440; Anderson vy. Turner, 133 


S.f. 306, 35 Ga.App. 428; Clark v. 
Hilliard, 91 S.E. 926, 19 Ga.App. 514. 

Ill.— Akin v. Lloyd, 28 Ill. 331. 

Ind.—Robbins v. Alley, 38 Ind. 553; 
People’s Co-operative State Bank of 
Hammond v. Czarnomaz, 176 N.E. 631, 
93 Ind.App. 95. 

Towa.—Hawbaker v. Laco Gas Burn- 
er Co., 231 N.W. 347, 210 Iowa 544; 
Midwest Mut. Ins. Ass’n v. De Hoet, 
222 N.W. 548, 208 Iowa 49; Baldwin 
v. Munger, 204 N.W. 417, 200 Iowa 
32. 

Kan.—Heston v. Finley, 236 P. 841, 
118 Kan. 717. 
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in some states the right is fixed by provisions of the 
Constitution,® in the absence of such provisions a 
defendant has no constitutional right to be sued at 
the place of his domicile.® 
provide that actions not otherwise provided for shall 
be brought for trial in the county in which a defend- 
ant resides,!° and the action must be so brought ex- 
cept as the case may fall within an exception made 


The statutes frequently 


by the statute,'? or the scope of an alternative provi- 


Ky.—Board of Church Extension M. 
E. Church South ‘v. Taylor County, 
153 S.W. 747, 152 Ky. 518; Asher v. 
Cornett, 113 S.W. 131; Gregory v. Ben- 
nett, 7 Ky.L. 380. 


La.—Alpha v. Rose, 132 So. 222, 171 
La. 753; Tennent v. Caffery, 129 So. 
128, 170 La. 680; Williams’ Heirs v. 
Zengel, 42 So. 153, 117 a. 599; Guyol 
v. Duggan, 26 La.Ann. 529; Dejona v. 
The Osceola, 17 La.Ann. 277; Todd v. 
Richmond, Mann.Unrep.Cas. 268; 
Green vy. Hawkins & Antoon, (App.) 
144 So. 271 [mod 142 So. 742]; Franks 
v. Police Jury of Livingston Parish, 1 
La.App. 750. 

Mich.—Jacobson v. Hosmer, 42 N.W. 
1110, 76 Mich. 234. 

Minn.—State v. District Court of 
Blue Earth County, 229 N.W. 318, 179 
Minn. 583; State v. District Court of 
Blue Earth County, 178 N.W. 1004, 
146 Minn. 422; State ex rel. Barrett 
v. District Court of Pine County, 102 
N.W. 869, 94 Minn. 370; State v. Dis- 
trict Court of Chippewa County, 88 N. 
Win 7.510, 8.0, Mein, 12/835 


Miss.—Hager v. Coburn, 116 So. 540, 
150 Miss. 193. 


Neb.—Braun v. Quinn, 199 N.W. 828, 
112 Neb. 485, 39 A.L.R. 411. 


N.J.—Chancellor of State of New 
Pesan v. Morris, 81 A. 347, 82 N.J.Law 
4. 

N.Y.—American: Historical Soc. v. 
Glenn, 162 N.E. 481, 248 N.Y. 445; 
Peerless Motor Co. v. Hambleton, 219 
N.Y.S. 641, 219 App.Div. 268; Gincel 
v. Cohen, 152 N.Y.S. 256, 167 App.Div. 
918; Walsh v. Maroney, 104 -N.Y.S. 
758, 53 Misc. 369. 

Ohio.—Stuard v. Porter, 85 N.E. 
1062, 79 Ohio St. 1; Cincinnati, etce., 
Turnp. Comm. Milford, 13) Ohio. Cir.Ct: 
N.S. 170,-32 Ohio Cir.Ct. 497; Greer 
v. Celina Casualty Co., 24 Ohio N.P. 
INES. 2075 


Okl.—First Nat. Bank v. Hesser, 77 
P3356; U4 Oks 115) 


Pa.—Greevy v. Peoples’ Mut. Ace. 
Assoc:,; 2: Pa. Dist. 542,12 Pa.Go, 285. 


Philippine.—Hodges v. Treasurer, 
50 Philippine 16; Cohen v. Commer- 
celal MiCow Lids 384) Philippines d26" 
Manila R. Co. v. Atty.-Gen., 20 Philip- 
pine 523; Molina v. De la Riva, 6 
Philippine 12; Asencio v. Gutierrez, 1 
Philippine 12. 

Porto Rico.—Roig Commercial Bank 
v. Heirs of Lugo, 33 Porto Rico 403; 
Del Rio v. Heirs of Cancel, 33 Porto 
Rico 8; Almenas v. Iriarte, 29 Porto 
Rico 352; Sarie v. Porto Rican Tobac- 
co Co., 15 Porto Rico 190; Egozcue v. 
Belaval, 5 Porto Rico 174; Argfieso v. 
Miillenhoff, 5 Porto Rico 157; Coca 
v. Gatell, 3 Porto Rico 232. 


S.D.—Fritz v. Hall, 205 N.W. 878, 
48 S.D. 577. 


Tex.—Richardson v. D. S. Cage Co., 
252 S.W. 747, 113 Tex. 152; Benson v. 
Fulmore, (Commn.App.) 269 S.W. 71 
[rev (Civ.App.) 257 S.W. 697]; Bur- 
rus v. Griffin, (Civ.App.) 49 S.W.(2d) 
920; Texas Pub. House v. Wolf, (Civ. 
App.) 43 S.W.(2d) 615; Amberson vy. 


sion therein allowing the action to be brought in the 


Anderson, (Civ.App.) 43 S.W.(2d) 120; 
San Antonio Drug Co. v. Seales, (Civ. 
App.) 25 S.W.(2d) 269; Southwestern 
Surgical Supply Co. v. Scarborough, 
(Civ.App.) 15 S.W.(2d) 65; Moore v. 
Tucker, (Civ.App.) 14 S.W.(2d) 70; 
Weslaco Independent School Dist. v. 
Pittsburgh Plate Glass Co., (Civ.App.) 
7 S.W.(2da) 911; Gholson vy. Thompson, 
(Civ.App.) 298 S.W. 318; Christensen 
v.. Foster, (Civ.App.) 297 S.W. 657; 
Ryan v. Johnson, (Civ.App.) 284 S. 
W. 652; Sugarland Industries v. Cuel- 
lar, (Civ.App.) 253 S.W. 660; Kosch v. 
William's, (Civ.App.) 251- S.W. 816; 
Hutchison v. R. Hamilton & Son, (Civ. 
App.) 223 S.W. 864; Broad & Pearce v. 
Cage, (Civ.App.) 220 S.W. 104; State 
v. Waller, (Civ.App.) 211 S.W. 322; 
Wilson v. City of Belton, (Civ.App.) 
206 S.W. 366; Woelfel v.. McKean, 
Eilers & Co., (Civ.App.) 175 S.W. 476; 
Kilsey v. Collins, 108 S.W. 793, 49 Tex. 
Civ.App. 230; Pearson v. West, (Civ. 
App.) 75 S.W. 334 [rev on other 
grounds 77 S.W. 944, 97 Tex. 238]; 
parels v. Seisfield, 1 Tex.A.Civ.Cas. § 

Utah.—Buckle v. Ogden Furniture 
& Carpet Co., 216 P. 684, 61.Utah 559. 


Wash.—kKennedy vy. Derrickson, 31 
P. 766, 5 Wash. 289. 


Ont.—Toronto Bank y. Pickering, 46 
Ont.L. 289. 
[a] Statute applied to action: (1) 


Against a county on bonds issued by 
it. Board of Church Extension M, 
E. Church South y. Taylor County, 
153 S.W. 747, 152 Ky. 518. (2) Against 
administrator personally. Williams’ 
Heirs v. Zengel, 42 So. 153, 117 La. 
599. (3) Against bank on check 
which it is alleged to have agreed to 
pay. Sinton State Bank y. Tyler Com- 
mercial College, (Tex.Civ.App.) 231 
S.W. 170. (4) By agent to recover 
penalty for unlawful detention of milk 
can. Walsh v. Maroney, 104. N.Y.S.— 
758, 53 Mise. 369. (5) For intermed- 
dling with assets of decedent’s estate. 
People’s Co-operative State Bank of 
Hammond vy. Czarnomaz, 176 N.E. 631, 
93 Ind.App. 95. (6) For personal 
judgment in which property is seques- 
tered. Guyol v. Duggan, 26 La.Ann. 
529. (7) For separate maintenance. 
Benton vy. Benton, 107 So. 827, 214 Ala. 
321. (8) On draft against drawee. 
Dougherty & Lyford v. Dilworth, (Tex. 


Civ.App.) 81 S.W. 573: Gamer vy. 
Thomson, 79 S.W. 1083, 85 Tex.Civ. 
App. 283. (9) On open account. 


American Mortg. Corporation v. West- 
ern Finance Corporation, (Tex.Civ. 
App.) 38 S.W.(2d) 418; Bee v. Fowler, 
(Tex.Civ.App.) 36 S.W.(2d) 588. (10) 
On supersedeas undertaking. Fritz v. 
Hall, 205 N.W. 378, 48 S.D. 577. (11) 
By city against nonresident taxpayer. 
Wilson v. City of Belton, (Tex.Civ. 
App.) 206 S.W. 366. 


[b] Action in violation of anti 
trust laws.—That action was alleged- 
ly based on violation of anti-trust 
laws is not ground for denying plea 
of privilege. Radio Equipment Co. vy. 
Anderson Music Co., (Tex.Civ.App.) 44 
S.W.(2d) 761. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 


es 


§ 155 


county of defendant’s residence or some other county 
designated,'? such as the place where the cause of 
action accrues,!*? or where a tort is committed,'* or 
a contract is to be performed,'*® or where the subject 
of the action is loeated,!® or where defendant main- 
tains an office or ageney,'* or where codefendants re- 
side.1S A statute providing that no one shall be per- 
mitted to elect any other domicile or residence than 
his own for the purpose of being sued, except where 
expressly provided by law,'® is applicable to all eas- 
es not within such exceptions.?° 


Proceedings in equity. The general rule requiring 
actions to be brought in the county of defendant’s 
residence*! is applicable to suits?? and eross bills?? 
in equity, unless the proceeding falls within a statu- 


tory exception.** 


Cross demand. Where, by answer, defendant de- 
mands repayment of an amount claimed and such de- 
mand is inseparably connected with the subject mat- 
ter of the suit, plaintiff cannot, upon a plea of priv- 
ilege, insist that the cause be tried in the county in 
which he is domiciled where the answer is filed be- 
fore the suit has been dismissed.?° So, notwithstand- 
ing defendant admits the cause of action set out in 
the complaint leaving the only issues to be tried those 
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on a counterclaim so that defendant is in effect the 
plaintiff, defendant has the right to have the venue 
of the action changed to the county of his residence 
when the action is brought in the wrong county.?°® 


Nature of right.27 The privilege conferred on a 
defendant of being sued in the county of his domi- 
cile is a valuable?* and substantial?® right, which is 
not to be denied®® upon a strained or doubtful con- 
struction of a statutory exception®! or except in 
strict compliance with the law*? on clear and con- 
vincing proof,**® and all doubts are to be resolved in 
its favor.** <A right of defendants to be sued in the 
county of their residence cannot be regarded where 
in conflict with constitutional provisions against un- 
reasonable searches and seizures*® and requiring due 
process of law.*°® 


Exceptions. An exception to the rule requiring 
actions to be brought in the county in which defend- 
ant resides must be expressly provided for by law,?7 
and should be confinéd to their original purpose by 
strict construction.?® Whether a case falls within 
the exceptions of a statute permitting defendant to 
be sued outside of the ¢ounty of his residence depends 
on the existence of the facts which constitute the ex- 
ceptions to the statute and not upon the mere alle- 


27. 


12. Board of Public Instruction for 
Lafayette County v. First Nat. Bank, 
(Fla.) 143 So. 738; Santa Rosa Coun- 
ty v. Trobuck, 80 So. 748, 77 Fla. 
86. 

13, HE. ©. Painter Fertilizer, Co.. v. 
Du Pont, 45 So. 507, 54 Fla. 288; Russ 
v.-Mitchell, 11 Fla. 80. 

Right to sue where cause accrues 
see supra § 152. 

gs sie J, i. MieCullar 
v. Higginbotham Bros. 
Civ.App.) 118 S.W. 885. 

Place where tort committed see su- 
pra § 57. 

15. Lamar Alfalfa Milling Co.. v. 
Bishop, 250 P. 689, 80 Colo. 369; Mor- 
rison v. Jalonick, 1 Tex.A.Civ.Cas. § 
778. 

Place of performance of contract 
see supra §§ 33-52. 

16. KE. O. Painter Fertilizer Co. v. 
Du Pont, 45 So. 507, 54 Fla. 288. 

Actions relating to: 

Land see supra §§ 64-116. 
Personal property see supra §§ 117— 

120. 


Lumber Co. 
Pad KE Kora KG: Mosre 


17. Hawbaker v. Laco Gas Burner 
Co., 281 N.W. 347, 210 Iowa 544. 


Place of business or agency see in- 
fray § 159. 
18. Deforest v. Elkins, 2 Ala. 50. 


Residence of codefendants see in- 
fra §§ 165-187. 


19. See statutory provisions. 


20. State ex rel. Twichell v. Head, 
21 La.Ann. 550; State of Louisiana ex 
rel. Sandlin v. Judge of the 11th Dist. 
of Louisiana, 21 La.Ann. 258. 


21. See supra text and notes 11, 
12. 

22) Ala.— 48th St. Inv. Co. v. Pair- 
field-American Nat. Bank, 134 So. 803, 
223 Ala. 44; Benton v. Benton, 107 So. 
827, 214 Ala. 321; Campbell v. Craw- 
ford, 63 Ala. 392. 


Ga.—Bedgood v. Carlton, 88 S.EH. 
568, 145 Ga. 54; Toland v. Camp, 75 
S.E. 138, 138 Ga. 334; Cook v. Weaver, 
77 Ga. 9; Edwards v. Kilpatrick, 70 
Ga. 328; Smith v. Iverson, 22 Ga. 190; 
Anderson v. Sego, 19 Ga. 501. 
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Tll.— Akin v. Lloyd, 28 Ill. 331. 

Kan.—Heston vy. Finley, 236 P. 841, 
U8 Kani 71%: 

Miss.—Hager v. 
540, 150 Miss. 193. 

Tex.—Schneider v. Rabb, (Civ. App.) 
100 S.W. 163. 

Vt.—Birchard v. Cheever, 40 Vt. 94. 

{a] Although court of equity is 
one of general jurisdiction, the right 
of a defendant to have the case tried 
in the district in which he resides is 
reserved under the provisions of the 
acts of 1791 and 1793. Smith v. Peti- 
ery, 2 SiCinq. 324. 


[b] In absence of statutory or 
constitutional requirement, equity 
causes must be brought in a county 
where, by reason of the residence of 
one of the defendants, or on account 
of the relation of the parties, or on 
account of some other equity in the 
cause itself, the court has jurisdic- 
tion, Jordan Vv. Jordan; 12) Ga: 277 
(pendency of action not sufficient); 
Mays v. Taylor, 7 Ga. 238 (levy on 
personalty not sufficient). 


[ec] Refusal of administrator to 
sue for land equitably belonging to 
an estate, although allowing the heirs 
to sue, does not change the venue but 
the suit must be filed in county of the 
residence of one of defendants against 
whom substantjal relief is prayed. 
Edwards v. Kilpatrick, 70 Ga. 328. 


23. Seeligson v. Gifford, 103 S.W. 
416, 46 Tex.Civ.App. 566. 


[a] Cross bill after dismissal.— 
When, after a suit to restrain an ex- 
ecution sale on a judgment rendered 
in another county is dismissed, an 
order is entered making the case re- 
turnable to the court which rendered 
the judgment, a cross bill filed there- 
after in that court is in the status 
for the purpose of venue of an origi- 
nal suit. Seeligson v. Gifford, 103 S. 
W. 416, 46 Tex.Civ.App. 566. 

24. Baldwin v. Munger, 204 N.W. 
417, 200 Iowa 32. 

25. Kelsey v. Collins, 108 S.W. 793, 
49 Tex.Civ.App. 230. 


26. State v. Park, 183 N.W. 165, 
174 Wis. 452. 


Coburn, 116 So. 


Waiver of privilege see infra 
§§ 210-218. 

28. Weslaco Independent School 
Dist. v. Pittsburgh Plate Glass Co., 
(Tex.Civ.Anp.) 7 S.W.(2d) 911; Chris- 
tensen v. Foster, (Tex.Civ.App.) 297 
S.W. 657; Border Milling Co. vy. Bed- 
narz & Billimek, (Tex.Civ.App.) 254 
S.W.. 587. 

29. Thomson v. Perkins, 203 N.W. 
108, 230 Mich. 354; Jacobson v. Hos- 
mer, 42 N.W. 1110, 76 Mich. 234. 


0. Werner v. Bryden, 278 P. 869, 
99 Cal.App. 398; J. I. Case Threshing 
Mach. Co. v. Copren Bros., 169 P. 443, 
385 Cal.App. 70; Amberson vy. Ander- 
son, (Tex.Civ.App.) 43 S.W.(2d) 120. 


“It is a great and fundamental priv- 
ilege of defendants to have small 
causes brought in Jocal courts heard 
in their own territory.’’ American 
Historical Soc. v. Glenn, 162 N.E. 481, 
483, 248 N.Y. 445. 


31. Richardson vy. D. S. Cage Co., 
252. S.W.0 747, 1138. Tex: 1523. South-= 
western Surgical Supply Co. v. Sear- 
borough, (Tex.Civ.App.) 15 S.W.(2d) 
65; Gholson y. Thompson, (Tex.Civ. 
App.) 298 S.W. 318; Sugarland Indus- 
tries v. Cuellar, (Tex.Civ.App.) 253 
S.W. 660. 


Construction of contract as to place 
aaa kien ee or payment see supra 


32. Thomson v. Perkins, 203 N.W. 
108, 230 Mich. 354; Jacobson v. Hos- 
mer, 42 N.W. 1110, 76 Mich. 234. 

Change of vemue see infra § 220 et 
seq. 

383. Kasch v. Williams, (Tex.Civ. 
App.) 251 S.W. 816. 

34. Kasch v. Williams, supra. 

35. Boyd v. Genitempo, (Tex.Civ. 


App.) 260 S.W. 934. 
36. Boyd v. Genitempo, supra. 


87. State ex rel. Twichell y. Heaa, 
21 La.Ann. 550. 

[a] Authority to try cases in 
chambers does not authorize a judge 
to remove the parties and officers of 
one parish to another. State ex rel 
Twichell v. Head, 21 La.Ann. 550. 


38. Marcus v. Armer, (Tex.Civ. 
| App.) 253 S.W. 588. 


98 [67 C.J.] 


gation of such facts.?® One who claims the benefit of 
an exception to the statute must bring himself clear- 
ly within such exception.#° 


Residence unknown. By some statutes suit in a 
county other than that of defendant’s residence is 
authorized when such residence is unknown.*? Un- 
der such a statute the residence of a defendant can- 
not be said to be unknown merely beeause he is tem- 
porarily absent from home‘? or where plaintiff has 
information from which he could reasonably and con- 
veniently learn the residence of defendant.#? A will- 
ful ox careless ignorance of the residence of defend- 
ant does not place it in the power of plaintiff to sue 
him in any county of the state,#* and reasonable ex- 
ertions should be used to learn the place of defend- 
ant’s residence before suit*® although in some juris- 
dictions it is held that it is not necessary for plain- 
tiff to show that he used due diligence to ascertain 
defendant’s residence but that if, on the trial it is 
shown, the issue having been properly raised, that 
he acted in bad faith and was in fact not ignorant of 
defendant’s place of residence, | the jurisdiction should 
not be sustained.*® 


Concealment of defendant. <A statute providing 
that a defendant may be sued only in the county 
in which he resides or may be found’ has been held 
inapplicable to a case in which defendant conceals 
himself so that summons éannot be served on him.*® 


Impending departure from state. By statute in 
‘some jurisdictions an exception is made to the rule 
that an action must be tried in the county where de- 
fendant resides at the commencement of the action 
where defendant is about to depart from the state.*® 
Such a provision has been construed to mean a de- 
parture from the state without an intention ‘to re- 
turn or without reasonable likelihood of an early re- 


39. Ogburn-Dalchau Lumber Co. v. 
Taylor, 126 S.W. 48, 59 Tex.Civ.App. 45. 
442: First Nat. Bank of Coleman v. 
Gates, (Tex.Civ.App.) 213 S.W. 720; 
Crowell Independent School Dist. v. 
First Nat. Bank of Benjamin, (Tex. 
Civ.App.) 174 S.W. 878. 


40. Greevy v. People’s Mut. Acc. 
Assocs, 2) Pa.Dist. 542) 12*PRa:Co. 286; 
Duffy v. Cole Petroleum Co., 5 S.W. 49. 
(2d) 495, 117 Tex. 387; Richardson v. 50. 
Dy SixvGage Coin 2528S. .W. F475 113 ‘Tex: 
152; Weir-Martin Implement Co. v. 51 
S.W. (2d) . 


(Ky.)s 131. 


48. Rice v. 


Polk vy. 
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44. Loehr v. Latham, 15 Cal. 418. 
Burk v. Morrison, 


46. Hopson v. Caswell, 


312, 13 Tex.Civ.App. 492. 
47. See statutory provisions. 


Ed Hockaday & Co., 
224 P. 949, 101 Okl. 192. 


{ . See statutory provisions. 


Bradbury, 
865, 127 Cal.App. 388. 


Polk v. Bradbury, supra. 
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turn®? and not to include an intended temporary ab- 
sence,°* 


Where defendant voluntarily becomes an alien 
enemy his privilege to be sued in the county of his 
former residence ceases.°? 


[§ 156] 3. Where Plaintiff Resides. Special stat- 
utes sometimes provide that certain actions may be 
brought where plaintiff resides.°* 


[§ 157] 4. Where Plaintiff and Defendant Reside. 
Where plaintiff and defendant are residents of the 
same county the statutes sometimes provide that the 
action shall be brought therein.>* 


[§ 158] 5. Where Plaintiff or Defendant Resides. 
Under particular statutory provisions actions, the 
venue of which is not particularly specified are to be 
brought in the county in which one of the parties re- 
sides at the commencement thereof®® or where plain- 
tiff and defendant both live within the state all per- 
sonal or transitory actions are to be brought in the 
county where one of the parties lives.°® Such stat- 
utes permit an action to be brought by plaintiff in the 
county in which he resides®’ and have been applied, 
among other instances,°*® to actions by an administra- 
tor against a town,°® by a receiver for breach of a 
contract made by him,®° by an illegitimate against 
his father on a contract between his father and moth- 
er for his support and edueation,®+ in tort against 
parties alleged to have deprived plaintiff of a legacy 
by altering a will,®? and to a proceeding in insolvency 
against a corporation, °* Under a statute providing 
that in cases not enumerated in the statute the ac- 
tion shall be tried in the county in which defend- 
ants or any of them may reside or where plaintiff re- 
sides, an action on a note may be brought in the 
county in which plaintiff resides notwithstanding a 
further provision of the statute permitting actions 


arose). 


8 B.Mon. [a] Evidence held sufficient to 
show the residence of plaintiff with- 
in the county of suit. White v. City 
of Bonner Springs, 160 P. 1024, 99 
Kan. 148. 


[b] Code § 125, requiring actions 
to be tried in the county wherein the 
parties reside, applies to actions 
brought in the common pleas and su- 
perior courts and removed under 8 
33 subd 2 into the supreme court, al- 
though the last section confers a dis- 


36 S.W. 


15 P.(2d) 


Rice, (Tex.Civ.App.) 44 : cretionary power. Cornell y. Evans, 
1006; General Motors Acceptance Cor- 52. Russ v. Mitchell, 11 Fla. 80. 7 Hun (N.Y.) (299. 
poration v. Christian, (Tex.Civ.App.) 53. See statutory provisions; and 56. See statutory provisions. 


11 S.W.(2d) 620; Witting v. Towns, | Little v. Linder 
(Tex.Civ.App.) 265 S.W. 410; Lee v.|Co., 
Gilchrist Cotton Co., (Tex.Civ.App.) 
215 S.W. 977; Russell v. Green, (Tex. 
Civ.App.) 214 S.W. 448; State v. Wal- 
Jer, (Tex.Civ.App.) 211 S.W. 322 [dism 
f w jJ; Valdespino v. Dorrance & Co., | cle, 
(Tex.Civ.App.) 207 S.W. 649; Cham- 
berlain v. Fox, (Tex.Civ.App.) 54 S. 
W. 297; Mahon v. Cotton, 35 S.W. 869, | to property). 
13 Tex.Civ.App. 239, 54, 


41. See statutory provisions. 


42. Brooks v. Bonner, (Tex.Civ. 
App.) 149 S.W. 564. 


[a] For example, absence while 
traveling in Europe for 
health or while attending medical 
college, although the temporary ad- 
dress of the traveling defendant is 
not known. Brooks v. Dean (Tex. 353, 
Civ.App.) 149 S.W. 564 


43. Mills v. Brown, 85 S.W. 
Tex.Civ.App. 258. 


was considered). 


Bros. Sanitary Milk 
23 Ohio-N.P.N.S. 422 
that Gen. Code § 6308, with reference 
to actions for injuries caused to a YS. 
person or property through the neg- 
ligence of the owner of a motor vehi- 
which may be brought in the 
county where the injured person re- 
sides, is applicable to a case of injury 


See statutory provisions; and 
Allen v. Mills, 30 N.C. 473 (where the 
effect of reorganization of a county 


55. See statutory provisions; and 60. 
Becht or Causey v. Morris, 142 S.E, 783, 195 N. 
C. 582 (plaintiffs, in case determined Gi. 

solely by residence, 
ty of. their residence as forum); Han- 
non y. Southern Power Co., 
L7G NLC. %52:0 
[1905] § 424, to that effect, an excep- 63. 
SHY, 38 tion to § 420 requiring certain causes 
to be tried in county where cause 


may choose coun- 


57. Friedman v. Empire Lighting 
Fixture. Co., 202 N.Y.S. 236, 207 App. 
Diy. 865; Hirshkind v. Mayer, 86 N. 
836, 91 App.Div. 416; Barnes v. 
Roosevelt 149 N.Y.S. 291, 87 Mise. 55 
{rev on other grounds 150 N.Y.S. 30, 
164 App.Div. 540]; Dulin v. Bailey, 
90:S.E. 689, 172 N.C. 608, L.R.A.1917B 
fey ee v. Bowen, 86 S.E. 692, 170 


58. See supra text and note 57. 
59. Hannon v. Southern Power Cox 
WA ESHIOR RGN Hoes UNG OG Sh 


Biggs v. Bowen, 86 S.E. 692, 
170 N.C. 34. 


Thayer v. Thayer, 122 S.E. 307, 
187 N.C. 573. 


92 SE. 62. Dulin v. Bailey, 90 S.E. 689, 
(holding Revisal| 172 N.C. 608, L.R.A.1917B 556. 
State v. McClure, 133 P. 10638, 


17 N.M. 694, 47 L.R.A.N.S. 744, Ann. 
Cas.1915B 1110. 


(holding 


or later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 158-159] } 


upon notes or bills of exchange to be brought in the 
county where the same are made payable.** When 
the action may be brought where one of the parties 
resides, an action on a’note may be brought by the 
indorsee in the county where he resides although the 
maker and payee are both resident in another coun- 
ty wherein the note was given for goods sold there- 
in.®® A statute which provides that when the plain- 
tiff and defendant both live within the state all trans- 
itory actions shall be brought in the county where 
one of the parties lives applies to prevent a defend- 
ant from being ealled to answer in a transitory action 
out of his own county except in a county where a 
plaintiff or a defendant lives unless all the plaintiffs 
live outside the state,°° in which ease the plaintiff or 
plaintiffs may elect their county.°7 Some statutes 
proyide that, when plaintiff and defendant live in 
different counties, the action may be brought in ei- 
ther at the option of plaintiff. Under such a statute 
an action not falling within any exception fixed by 
the statute cannot be brought in a county in which 
neither party resides. Where plaintiff otherwise 
has the right to bring a suit in his own county, he 
cannot be deprived of it because he is the clerk of 
the court of such county.®? 


Separate divisions of court. Where separate di- 
visions of a court are established, but its jurisdic- 
tion is not divided territorially between such divi- 
sions, it has been held that a transitory action may 
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be brought in either district if either plaintiff or de- 
fendant dwells in the county over which the court 
has jurisdiction, although neither dwells within the 
district wherein the action is brought,’° and that a 
resident of the county may bring an action in any 
division he may choose notwithstanding he and de- 
fendant reside in a city wherein other divisions are 
located." 


Representative actions. One of a class for whose 
benefit an action has been brought but who has not 
been named or made a party cannot be regarded as 


2 


a party in determining a question of venue.?? 


[§ 159] 6. Where Defendant Has Place of Busi- 
ness, Office, or Agency.‘* In many jurisdictions ven- 
ue may be laid in the county where the defendant 
transacts business, or has a place of business.74 In 
jurisdictions where such statutes are in force, suit 
may be brought in the county wherein defendant con- 
ducts a business,*® or has a place of business?® or an 
office or ageney.** Under some statutes the rule is 
expressly limited to actions growing out of, or con- 
nected with, the business of the office or agency.7§ 
This rule applies to actions.in tort,’® as well as to 
actions in contract,*® and to suits in equity.81 The 
action must in fact, grow out of, and be connected 
with, the business of the agency,®? but it makes no 
difference that the business is between the principal 
and his agent,®® or that the agency has terminated be- 
fore the commencement of the suit.*¢ In other ju- 


64. Thomas v. Colorado National 
Bank, 19 P. 501, 11 Colo. 511. 

65. Ellis v. Kelly, Brayt. (Vt.) 
202. 

66. Day v. Jackson, 5 Mass. 237; 
Eames v. Carlisle, 3 N.H. 130. 

67. Day v. Jackson, 5 Mass. 237. 

68. Yadkin Nav. Co.-v. Benton, 8 
N.C. 422. 

69. Singletary v. Humphrey-Coker 
Seed Co., 143 S.H. 269, 145 S.C. 539. 

70. Maine v. Gardner, 36 A. 9, 19 
R.A. 290. 3 

71. State ex rel. Wilson v. Burney, 
186 S.W. 23, 193 Mo.App. 326. 

72. Brown v. Pache, 72 N.Y.S. 687, 
66 App.Div. 367. 

73. Actions against corporations 
see Corporations §§ 2880-2882. 


74. See statutory provisions. 


75. Iowa.—Pleak v. Marks & 
Shields, 152 N.W. 68, 171 Iowa 551; 
Goodrich v. Fogarty, 106 N.W. 616, 
130 Iowa 223. 


La.—Puchen v. W. D. Haas & Co., 
104 So. 388, 158 La. 616. 


N.Y.—Polley v. Lehigh Valley _R. 
Co., 94 N.B. 1098, 200 N.Y. 585 [aff 
U2 NYS) LAO Seu bos, ADbDsDiv.. 636.1% 
Poland v. United Traction Co., 69 N. 
oat 2 OF wl Wa ONGY DD Ws LatL. Sor rNe La. 
7, 88 App.Div. 281, on opinion below]; 
Buffalo, etc., R. Co. v. Erie County, 
48 N.Y. 93 

Tex.—Loos v. Swaim, (Civ.App.) 16 
$.W.(2d) 350. 

Vt.—Richardson v. Stevens, 41 Vt. 
120. 


Man.—Miller v. Aikins, 
Dom.lL.R. 140. 

[a] Sales.—(1) An action for the 
price of horses sold and delivered in 
one district of Pottawattomie coun- 
ty was maintainable in that district, 
although defendants lived in the oth- 
er district. Pleak v. Marks & Shields, 
152 N.W. 63,171 Iowa 551. (2) Where 
nursery stock was sold through an 
agent, a change of venue, in an action 


PLOZO ee 


to reform the contract, from the coun- 
ty where the sale was made to the 
county of defendant’s residence, was 
properly denied. Goodrich v. Fogar- 
ty, 106 N.W. 616, 130 Iowa 223. 


[b] Owner of traveling carnival, 
transacting business and maintaining 
an Office in the state, is an “inhabitant 
of this state,’’ as regards venue. 
Loos v. Swaim, (Tex.Civ.App.) 16 S. 
W.(2d) 350. 


[ce] Peddling.—A writ by a ped- 
dler for goods sold and delivered must 
be returnable at defendant’s domicile, 
or at the place of sale; a sale is not 
“casual” merely because his stay at 
the place is transitory. Richardson 
v. Stevens, 41 Vt. 120. 


76. West v. New York, N. H. & H. 
Ra (Cos 23) NU. 621,52383) Mass.) 162); 
Routenberg y. Schweitzer, 58 N.E. 880, 
165 N.Y. 175; Pyrke v. Standard Ac- 
cident’ Ins. Co., 254 N.Y.S. 520, 234 
App.Div. 133 [rev 252 N.Y.S. 793, 141 
Mise. 442, and rev in part and aff in 
part 252 N.Y.S. 635, 141 Misc. 186]; 
Clarkson v. Mittnacht, 6 Daly (N.Y.) 
398; Yumet v. Royal Ins. Co., 29 Porto 
Rico 850. 


[a] Judicial districts.——Under L. 
(1862) ec 484, relating to the district 
courts in the city of New York, and 
providing that nonresidents having a 
place of business in the city ought to 
be deemed, for the purpose of suing 
in the district courts, residents of the 
district in which their place of busi- 
ness is situated, and L. (1857) ec 344 
§ 4, providing that the action may be 
brought in the district in which one 
of the plaintiffs resides, where plain- 
tiffs are partners having their place 
of business in the first district, and 
two of them are nonresidents, and one 
has a residence in the seventh dis- 
trict, and defendant is a resident of 
the ninth district, the suit is properly 
brought in the first district, where 
plaintiffs have their place of business. 
Clarkson v. Mittnacht, 6 Daly (N.Y.) 
398. 


[b] Statute held pettmissive.—A 


statute providing that a commission- 
er may sue on commission merchant’s 
bond in the county of the merchant’s 
place of business is permissive, not 
mandatory, permitting action in the 
county of the commissioner’s official 
residence. Pyrke v. Standard Acci- 
dent Ins. Co., 254 N.Y.S. 520, 234 App. 
Div. 133 [rev 252 N.Y.S. 793,141 Misc. 
442, and rev in part and aff in part 
252 N.Y.S. 685, 141 Misc. 186]. 

77. Rauber v. Whitney, 25 
186, 125 Ind. 216; Edwards v. Van 
Cleave, 94 N.E. 596, 47 Ind.App. 347; 
Goodman y. Delfs, 188° N.W. 809, 193 
Iowa 1183; Mitchell v. W. A. Lang & 
Co., (Iowa) 112 N.W. 87; Wickens v. 
Goldstone, 66 N.W. '896, 97 Iowa 646; 
Milligan v. Davis, 49 Iowa 126; Downs 
v. Delco-Light Co., 143 So. 227, 175 
La. 242 [rev (App.) 138 So. 525, reh 
refused (App.) 139 So. 668]; Fuselier 
v. Robin, 4 La.Ann. 61; Toronto Bank 
v. Pickering, 17 Ont.W.N. 161. 

78. See statutory provisions. 


79. Donisthorpe v. Lutz, 136 N.W. 
233, 155 Iowa 379; King v. Blair, 69 N. 
W. 261, 100 Iowa 37. 


80. Donisthorpe v. Lutz, 136 N.W. 
2338, 155 Iowa 379. 


81. Wood .v. Rice, 91 
118 Iowa 104. 


[a] Reformation suits—Where a 
contract of sale of personalty was 
made in a certain county by an agent 
specially authorized to solicit in such 
county, and delivery of the goods 
there was provided for, and when suit 
to reform the contract was brought 
in such county by the purchaser the 
agent was there for the purpose of 
delivering the goods, there was an 
ageney in such county, within the 
statute. Wood v. Rice, 91 N.W. 902, 
118 Iowa 104. 


82. Gilbert v. McCullough, 118 N. 
W. 511, 140 Iowa 362; King v. Blair, 
69 N.W. 261, 100 Iowa 37. 

83. Ockerson vy. Burnham, 19 N.W. 
676, 638 Iowa 570. 


84. Ockerson v. Burnham, supra. 


N.E. 


N.W. 902, 
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risdictions the statute requires that the business must 
be a regular business, or habitual avocation or em- 
ployment.*® Under such statutes the business en- 
gaged in by defendant must be regular,*® but it is 
not necessary that he receive a salary,*’ and it is im- 
material that his principal business is in another 
county.*$ The rule that venue may be fixed in the 
county where the defendant transacts business has 
been applied although he is actually domiciled else- 
where,*® but this has not been universally held, and 
in some states it is not sufficient that the defendant 
carries on a business in the county wherein the suit 
is brought if he is actually domiciled in another coun- 
ty in the state.°° If a defendant doing business in 
one county is sued in another, he may change the ven- 
ue to the county wherein he does business,®! but if 
he is sued where he maintains an agency he may not 
move the suit to another county in which his head- 
quarters are located.°? While it has-been held that 
statutes permitting a corporation to be sued where 
it has an office or agent, apply only where the cor- 
poration is sole defendant, °3 it has also been held 
that where suit is properly brought where defendant 
does business,®* or operates its road, ©> a ecodefendant 
may be sued there also. 


[§ 160] 7. Place Wherein Plaintiff Resides or Has 
Usual Place of Business. A statute providing that 
actions shall be brought in the county where the 
plaintiff lives or has his usual place of business or in 
the county in which the injury is received precludes 
an action in the county of defendant’s residence 
when not the same as either of the counties first 
mentioned.®°* Such a statute does not permit plain- 
tiff to sue in a county wherein he does not reside and 
wherein the injury was not received but in which he 
is employed by another.®* 


[§ 161] 8. Where Defendant Is Found—a. Where 


100 [67 Ges? 


85. See statutory provisions. 96. 
86. National Bank of Baltimore v. 


‘VENUE 


Sandler v. Boston Elevated Ry. 
Co., 105 N.E. 980, 218 Mass. 333. 3. 


a 
[§§ 159-161 


Defendant Resides or Is Found. Under the statutes 
in some jurisdictions, actions must, except as other- 
wise provided, be brought in the county where de- 
fendant or defendants reside or some one of them 
may be summoned.®* Such a statute does not author- 
ize the beginning of an action in a county wherein 
defendant does not reside and the issuance and serv- 
ice of summons in another county,®® or the bringing 
in of defendant by service by publication, and has 
even been held to refer to two classes of defendants, 
one of which is made up of those having a place of 
residence in some county within the state and the 
other of those who are nonresidents, the former be- 
ing entitled to trial in the county in which they re- 
side notwithstanding service of process in another 
county.” Under such a statute defendant must have 
been within the county on the date the process is- 
sued where, in the particular jurisdiction, an action 
is deemed commenced upon the date of the sum- 
mons which is served on defendant.? The presence 
of a party served in a county other than that of 
his residence must be through choice and intention. 
Where a person is arrested upon false and fraudulent 
pretenses and abducted for the purpose of obtaining 
service in another county, such pea vice is not suffi- 
cient for the purpose of fixing venue,® nor is it suffi- 
cient where the party is otherwise brought within 
the county by the wrongful act of plaintiff, 5 as by 
his fraud, artifice, or trick,’ although it may be suf- 
ficient. to serve him in a county where he is taken up- 
on a proper charge of erime.® 


Local actions where defendant not resident. Some 
statutes providing that actions of a particular na- 
ture shall be brought in the counties designated au- 
thorize actions against defendants not resident in 
the designated counties in any county in which they 


766, 5 Wash. 289. 


Mosher v. Huwaldt, 126 N.W. 


Steele, 122 A. 6338, 143 Md. Tay Secu (seas Fee. “3 aNetea rae 143, 86 Neb. 686. 
vy. Shipley, 57 A. 1131, 98 $ c , providing that negli- alll jWiheresalias sam 3 
State v. Shipley, 57 A. 12, 98 Md. 657.| gence cases “shall be brought” in the Sa iee deiendant wae wie wee 


87. Cromwell v. Willis, 53 A. 1116, 
G6 Md. 260. 


88. Chappell v. Lacey, 26 A. 499, 
V7 Mad. 172. 

89. Hawbaker v. Laco Gas Burner 
Co., 231 N.W., 347, 210° Towa, 544; 
Puchen v. W. D. Haas & Co., 104 So. 
388, 158 La. 616; E. R. Buster & Son 
Vi, langehot, 126 So. 738,.13 la.App. 7 
[rev 125 So. 158, 13 La.App. 6]. 


90. Blucher v. Milsted, 31 Tex. 621; 
Merritt v. H. O. Wooten Grocer Co., OTs 
(Rex. Civ. App.) 35. (S:W:. (2a). . TOL ON. EE 167, 
Hughes v. Turner, (Tex.Civ.App.) 189|1917D 1034. 
S.W. 87; Kalamazoo Nat. eet y. 98. 
Stephens, (Tex.Civ.App.)' 40 S.W. 1438 
Mann v. Clapp, 1 Tex.A:Civ. Cas. é 200 
503; Strohl v. Pinkerton, 1 Tex.A.Civ. 
Cas. § 470. 

91. Reinhardt Grain Co. v. Palmer, 
(Tex.Civ.App.) 153 S.W. 925. 


92. Cotton States Petroleum Co, [b] 
v. Britton, (Tex.Civ.App.) 230 S.W. 
742. 


93. State ex rel. 


Yr epealed, 


Columbia pat 134 Ky. 840; 


W. 464, 314 Mo. 373. 


94 McNeely v. Dave Lumber Co., | 411; 
137 So. 607, 18 La.App. 672 [foll 137/P. 36, 14 Okl. 115. 


So. 610, 18 La.App. 421]. 1. 
95. Smyer v. Southern Ry. Co., 96 | Pra. 
Say 483i 11 OMSiC, 29:27 2. 


county where plaintiff lives or has his 
usual place of business or where the 
injury occurred, was intended to re- 
lieve the courts 


See statutory provisions; Half- 
hill v. Malick, 129 N.W. 1086, 145 Wis. 
d (applying Ohio statute); 

infra this note; and notes 99-10. 


[a] Residence of plaintiff or de- 5 
fendant immaterial. ‘ 
frey, (Ark.) 21 S.W. 437. 6. 
Exception in case of freehold- [a] 
er.—McLeod y. Shelton, 42 Miss. 517. 


99. REN Rosen 121 S.W. 698, 
ampbell v. Triplett, 20 
Bank of Kansas City v. Davis, 284 S.| So. 844, 74 Miss. 365. p 


199 N.W. 828, 112 Neb. 485, 39 A.L.R. 
First Nat. Bank v. Hesser, 77 


First Nat. Bank vy. Hesser, su- 


Kennedy vy. Derrickson, 


county when the petition was filed and 
summons served, but left the county 
before service, service on an alias 


in those counties | symm 
{ ons issued after his return t 
where defendants in such actions usu- % 


ally have a place of business, 
Rey. & ¢ 189 §§ 1, 2, authorizing the 
commencement of action by trustee 
writ in the county of defendant’s res- 
idence, were to that extent impliedly 
Sandler v. Boston Elevated 
Ry. Co., 105 N.E. 980, 218 Mass. 333. 


Hanley v. Eastern S. S. Co., 109 
221 Mass. 125, 


the county is sufficient. Davis y. Bal- 
lard, 57. N.W. 527, 38 Neb. 830. 

[b] Institution of suit.—An action 
cannot be instituted in a county’ in 
which defendant does not reside be- 
fore he enters the county. Coffman vy. 
Brandhoeffer, 50 N.W. 6, 33 Neb. 279. 

4 Hixon v. Chamberlin, 243 P. 183, 
116 Okl. 77, 46 A.L.R. 313. See Clark 
v. Willis, 144 P. 587, 44 Okl. 303 (rec- 
ognizing rule). 

fa] Defendant present to arrange 
bail in criminal charge may be serv- 
caSe€S|!ed. Hixon v. Chamberlin, 243 P. 183, 
MG VOkly 11, 40: Aca Ee outos 


McNab v. Bennett, 66 Ill. 157. 
Byler v. Jones, 22 Mo.App. 623. 


For example, venue cannot be 
sustained where the arrest of defend- 
ant was malicious and without proba- 
ee cause. Byler v. Jones, 22 Mo.App. 


and 


Ann.Cas. 


Rowell vy. God- 


Braun v. Quinn,| 7. willard v. Zehr, 74 N.E. 107, 215 


Ill. 148. See Brya v. Thomas, 186 Ill. 
App. 281; Byler v. Jones, 22 Mo.App. 
623; Clark Vv. Willis, 144 P. 587, 44 
Okl. 303 (all recognizing rule). 

8. McNab v. Bennett, 66 Ill. 157; 


31 P.! Byler v. Jones, 22 Mo.App. 623. 


—r 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 161-165] 


may be found.® 


Cross petition. The rule requiring a transitory ac- 
tion to be brought in the county in which defendant 
is summoned unless he resides in the county where 
the action is brought and summoned elsewhere is ap- 
plicable to a single defendant to a cross petition.'° 


[§ 162] b. Where Plaintiff Resides and Defendant 
Is Found. <A statute providing that actions shall 
be brought either in the county within which de- 
fendant resides or the county within whieh plaintiff 
resides and defendant may be found or may be serv- 
ed with process! is applicable to all actions not ex- 
cepted from its provisions either expressly or by im- 
plieation.+? 


[§ 163] c. Where Right of Action Is Made To Fol- 
low Person of Defendant. A statute providing that 
in all transitory actions the right of action follows 
the person of defendant unless otherwise expressly 
provided, being in derogation of common law, will 
not be given a strained construction,’® and, under it, 
the suit must be instituted and summons served on 
defendant while he is within the county in which he 
does not reside in order that the action may be 
brought there.!+ The cause of action follows defend- 
ant and does not precede him.**® Under such a stat- 
ute venue is controlled, in actions not localized by 
and 


§. See statutory provisions; supra; 


VENUE 


Childress v. Perkins, 1 Cooke 
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statute or by the nature of the subject matter, by 
the residence of the parties,'® and this rule has been 
held applicable to equitable proceedings as well as 
to proceedings at law.17 

[§ 164] d. Where Defendant Is a Transient or 
without Residence. In some jurisdictions an excep- 
tion to the rule that no person who is an inhabitant 
of the state shall be sued out of the county of his 
domicile is made in the case of a transient person 
who may be sued where he is found.**® A transient 
person, within the meaning of such a statute, is one 
who is found in the state but has no fixed place of 
residence therein.!® A person who has formed an 
intention to change his residence from one county to 
another may be sued in a third county where he is 
served with process while on his way. to the county 
in which he intends to reside, he being regarded as 
within the meaning of a statute as to persons not 
having any residence within the state.?° 


[§ 165] 9. Defendants Resident in Different” 
Counties or Districts—a. In General. Except in cas- 
es where the jurisdiction of particular courts is lim- 
ited to the persons of residents within their territo- 
rial jurisdiction,*! the general rule, sometimes spe- 
cifically recognized by statute, is that a transitory 
action against several defendants may be brought in 
the county where any one of them resides,” at plain- 


507; Williams v. Atlanta Nat. Bank, 
120 S.BH. 658, 31 Ga.App. 212; Lee v. 


cases infra this note. 


{a] Trespass.—Sess. L. (1861) p 
173, as to trespass on land, applies to 


persons committing trespass NY; 
agents. Smith v. Webster, 23 Mich. 
298. 

[b] Waste.—Acts (1785) c 87 § 4 


allows venue to be laid where defend- 
ant may be found where plaintiff al- 
leges defendant has removed from 
county and cannot be found. Patter- 
son v. Wilson, 6 Gill & J. (Md.) 499. 


10. Gregory vy. Bennett, 7 Ky.L. 
380. 
11. See statutory provisions. 


12. Lamar Alfalfa Milling Co. v. 
Bishop, 250 P. 689, 80 Colo. 369; State 
ex rei. Wilson v. Burney, 186 S.W. 23, 
1938 Mo.App. 326; City of Kirkwood ex 
rel. McMahon y. Handlan, 168 S.W. 
351, 182 Mo.App. 6388; City of Kirk- 
wood ex rel. McMahon v. Handlan, 168 
S.W. 346, 182 Mo.App. 626; Western 
Stoneware Co. v. Pike County Mineral 
Springs Co., 155 S.W. 1083, 172 Mo. 
App. 696; Thompson vy. Bronson, 17 
Mo.App. 456. 


[a] Action for claim and delivery 
of specified personal property cannot 
be brought in the county where de- 
fendant and the property may be 
found but in which neither of the par- 
ties to the suit resides. Thompson v. 
Bronson, 17 Mo.App. 456. 


13. Carlisle v. Corran, 
85 Tenn. 165. 

[a] Effect of such statute has been 
said to be to localize transitory ac- 
tions. Haynes v. Woods, 268 S.W. 
632, 151 Tenn. 1638. 


14 Inter-Southern Life Ins. Co. v. 
Pierce, 31 S.W.(2d) 692, 161 Tenn. 346; 
Haynes v. Woods, 268 S.W. 6382, 151 
Tenn. 163; Carlisle v. Cowan, 2 S.W. 
26, 85 Tenn. 165; Childress v. Perkins, 
1 Cooke (Tenn.) 87. 


15. Haynes v. Woods, 268 S.W. 
632, 151 Tenn. 163; Carlisle v. Cowan, 
2 s.W. 26,85 Tenn. 165. 

16. State ex rel. Logan vy. Graper, 
4 S.W.(2d) 955, 155 Tenn. 565. 

17. State ex rel. Logan v. Graper, 


2 S.W. 26, 


(Tenn.) 87. 
18. Loos v. Swaim, (Tex.Civ.App.) 


16 S.W.(2d) 350 (exception is for 
plaintiff's benefit). 
19. Fagg v. Benners, (Tex.Civ. 


App.) 47 S.W.(2d) 872; Loos v. Swaim, 
(fex.Civ.App.) 16 S.W.(2d) 350. 

fa] Owner of traveling carnival 
show transacting his banking busi- 
ness within the state, maintaining an 
office in a city therein, designating 
such city as-his home in insurance 
policies, and making out his income 
tax report from there is a ‘transient 
person.” Loos v. Swaim, (Tex.Civ. 
App.) 16 S.W.(2d) 350. 

20. Cohen vy. Daniels, 25 Iowa 88. 

21. See Courts § 83. 


22. Ala.—Burg v. Smith, 133 So. 
687, 222 Ala. 600; Louisville & N. R. 
Co. v. Strickland; 122 So. 6938, 219 Ala. 
581; Deforest v. Elkins, 2 Ala. 50. 


Ark.—Mayhue y. Matthews, 294 S. 
W. 364, 174 Ark. 24; Pryor v. Mur- 
phy, 96 S.W. 445, 80 Ark. 150. 


Cal.—Mitchell v. Kim, 183 P. 368, 
42 Cal.App. 11; O’Brien v. O’Brien, 
La6"P. 696,16 CalApp. 193, 


Colo.—Newland v. Frost, 263 P. 715, 
83 Colo. 207. 

Ga.—F lowers, Ine., v. Chamblee, 141 
S.H. 907, 165 Ga. 703; Hand Trading 
Co. v. Citizens’ Bank of Moultrie, 128 
S.E. 65, 160 Ga. 448; Luke v. Du Pree, 
124 S.E. 18, 158 Ga. 590; Cooper v. 
Oglethorpe Savings & Trust Co., 94 
S.E. 1006, 147 Ga. 570; Fourth Nat. 
Bank of Columbus v. Mooty, 84 S.E. 
546, 143 Ga. 137; White v. North Geor- 
gia Electric Co., 77 S.E. 789; 139 Ga. 
587; Lowndes Lumber Co. v. Masse & 
Felton Lumber Co., 74 S.H. 531, 137 
Ga. 791; Cowart v. Fender, 73 S.E. 
822, 187 Ga. 586, Ann.Cas.1913A 932; 
Hamby v. Collier, 71 S.E. 431, 136 Ga. 
309; Bank of Tifton v. Saussy & Hux- 
ford, 56 S.E. 5138, 127 Ga. 457; Way- 
cross Air Line R. Co. v. Offerman & 
Wit BR Con a0eSiR 748 4 Gast ie: 
Wynne v. Lumpkin, 35 Ga. 208; Wade 
v. Powell, 20 Ga. 645; Shivers v. 
Palmer, 14 Ga. 342; Smith v. D. G 
Heath & Co., 126 S.E. 898, 33 Ga.App. 


Perry, 90 S.B. 988, 19 Ga.App. 48; An- 


derson vy. Armistead, 89 S.H. 525, 18 
Ga.App. 387; Maddox v. Brooks, 87 
S.B. 911, 17 Ga.App. 644: Williams 


v. Inman, 57 S.E. 1009, 1 Ga.App. 321. 


Ind.—Indiana Nitroglycerin & Tor- 
pedo Co. v. Lippincott Glass Co., 72 
N.E. 183 [rev on another ground 75 
N.E. 649, 165 Ind. 361]. 


Ilowa.—Baldwin v. Munger, 204 N. 
W. 417, 200 Iowa 382; Anderson v. 
Orient Fire Ins. Co., 55 N.W. 348, 88 
Iowa 579; Armstrong v. Borland, 35 
Iowa 537. 


Kan.—Johnson v. Dumond, 270 P. 
578, 126 Kan. 655; Rulilman v. Hulse, 
ewe wen), coors Keen. 10,0 


Ky.—Bank y. Prichard, 189 S.W. 14, 
172 Ky. 190; Stone v. Winn, 176 S.W. 
933, 165 Ky. 9; Austin v. First Nat. 
Bank, 147 S.W. 35, 148 Ky. 587 [reh 
overr 150 S.W. 8, 150 Ky. 113]; Swift’s 
Ex’x v. Donahue, 46 S.W. 683, 104 Ky. 
137, 20 Ky.L. 446; Hendrix v. Nes- 
bag nay S.W. 627,.96 Ky. 652, 16 Ky. 
Orer it . 

La.—Alpha v. Rose, 132 So. 222, 171 
La. 753; Jones v. Maestri, 127 So. 631, 
170 La. 290; Gardiner v. Erskine, 127 
So. 604, 170 La. 212; Adams v. Scott. 
25 TavAnny 5285) Amis” vi Bank wor 
Louisiana, 9 -Rob. 348; Avoyelies 
Wholesale Grocery Co. v. Ville Platte 
ey Coy, 135 Som2ol ri baste 
56. 

Md.—Hopper v. Brodie, 100 A. 644, 
130 Md. 443. : 


Mich.—Rosenthal v. Rosenthal, 118 
N.W. 18, 154 Mich. 533. 

Minn.—Scott v. Miller Liquor Co., 
142 N.W. 817, 122 Minn. 377. 


Miss.—Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262. 


Mo.—State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 S. 
W. 464, 314 Mo. 378; Capital City 
Bank v. Knox, 47 Mo. 333; London v. 
Funsch, 173 S.W. 88, 188 Mo.App. 14. 


Neb.—Virst Nat. Bank of Whitman 
v. Ingrum, 186 N.W. 334, 107 Neb. 468: 
Rushton v. Campbell, 142 N.W. 902, 
94 Neb. 141; First Nat. Bank v. Gib- 


102 [67 C.J.] 


tiff’s election,?* subject to the limitation that the par- 
ty who is a resident of the county in which the ac- 
tion is brought is a material party,** that he has not 
been fraudulently joined,?® that there is a proper and 
sufficient cause of action both as to the residents and 
nonresidents,?° and the fact or facts creating the ex- 
ception to the right of a party to have suit brought 
in the county of his residence must exist at the time 
he is brought in as adefendant.** It is essential that 
some one of the defendants be a resident of the coun- 
ty wherein suit is brought.?* A statute conferring on 
defendant the right to be sued in the county of his 


son, 94 N.W. 965, 69 Neb. 21. 

N.Y.—Forehand v. Collins, 
316. 

N.C.—Brown v. Brevard Auto Serv- 
TEOm COR 143) 1S 258,, 195. N.C. 647; 
Palmer v. Lowe, 140 S.E. 718, 194 N. 
Cc. 703; Yadkin Nav. Co. v. Benton, 
8 N.C. 422. 


N.D.—MecConnon & Co. v. Sletten, 
213 N.W. 488, 55 N.D. 388; Bremen 
Elevator Co. v. Farmers’ & Merchants’ 
Bank gt Sheyenne, 210 N.W. 25, 54 N. 
D. 540. 


Okl.—Friedman v. First Nat. Bank, 
135, PB. 1069,, 39 Ol. 486, -49 Tas. A: 
N.S. 548; First Nat. Bank v. Hesser, 
lhe Poo L4 (Okey a5. 


Porto Rico.—Velez v. Pacheco, 35 
Porto Rico 602; Del-Rio v. Heirs of 
Cancel, 33 Porto Rico 8; Pabon v. Al- 
varado, 26 Porto Rico 204; Rivera v. 
Rodriguez, 26 Porto Rico 202; Royal 
Bank of Canada vy. McCormick Co., 25 
Porto Rico 112. 


$.C.—Campbell v. Hill, 155 S.E. 273, 
PSE LO. bles "Connelly we StatemCon 
149 S.E. 266, 152 S.C. 1;. Rankin Lum- 
ber Co. v. Graveley, 99 S.E. 349, 112 
SIC. 128 Darby Ww. Southerns Ry. 'Co4 
938-16, LOS S.C. 1455 Taney Vv. 
Gregory, 86 S.E. 3, 101 S.C. 144. 


Tenn.—Roper vy. Roper, 3 Tenn.Ch. 
53; Cincinnati, etc., R. Co. v. Welch, 
2 Tenn.Civ.A. 497. 


Tex.—Bank of Garvin v. Freeman, 
181 S.W. 187, 107 Tex. 523 [rev (Civ. 
App.) 145 S.W. 685]; Cobb v. Barber, 
47 S.W. 9638, 92 Tex. 309; Randon v. 
Barton, 4 Tex. 289; Kennedy v. Mc- 
Mullen, (Civ.App.) 39 S.W.(2d) 168; 
Montgomery v. Owen, (Civ.App.) 37 
S.W.(2d) 1107; Board of Water En- 
gineers v. Briscoe, (Civ.App.) 35 S. 
W.(2d) 804; U. S. Gas & Oil Co. v. 
Duffy, (Civ.App.) 8 S.W.(2d) 278; La- 
donia State Bank v. McDonald, (Civ. 
App.) 7 S.W.(2d) 161; Alexander vy. 
Alexander, 265 S.W. 1072 [error dism 
sub nom. National Compress Co. y. 
Hamlin, 269 S.W. 1024, 174 Tex. 375]; 
J. W. Ward Farming Co. v. Searcy, 
(Civ.App.) 257 S.W. 653; Underwood 
v. Winkel, (Civ.App.) 249 S.W. 1111; 
Burnett v. Smith, (Tex.Civ.App.) 240 
S.W. 1007; Tuell v.- Roberts, (Civ. 
App.) 233 S.W. 103; Kennedy & Gaf- 
ford v. Reppond, (Civ.App.) 226 S.W. 
140; Smith v. Payne, (Tex.Civ.App.) 
230 S.W. 756; Kunz v. Ragsdale, (Civ. 
App.) 200 S.W. 269; Cruz v. Texas 
Glass & Paint Co., (Civ.App.) 199 S.W. 
- $19 [error ref]; Bomar v. Smith, (Civ. 

App.) 195 S.W. 964 [error gr]; Rob- 
erts v. Abney, (Civ.App.) 189 S.W. 1101 
{error ref]; Roaring Springs Inde- 
pendent School Dist. v. McAbee, (Civ. 
App.) 187 S.W. 431; San Angelo Cot- 
ton Oil Co. v. Houston County Oil 
Mill & Mfg. Co., (Civ.App.) 185 S.W. 
887; Barcus v. Parlin-Orendorf Im- 
plement Co., (Civ.App.) 184 S.W. 640; 
Trammell v. Neiman Marcus Co., (Civ. 
DP) a soWi 2 lis ERICK Vaart ky 
(Civ.App.) 177 S.W. 184; Kempner y. 
Vaughn, (Civ.App.) 174 S.W. 695; 
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Fairchild v. Wilson, (Civ.App.) 168 
S.W. 409; Anderson v. Jackson, (Civ. 
App.) 168 S.W. 54; Abney v. Roberts, 
(Civ.App.) 166 S.W. 408; Sublett v. 
Hurst, (Civ.App.) 164 S.W. 448; Sla- 
ton v. Anthony, (Civ.App.) 143 S.W. 
201; Milmo Nat. Bank vy. Cobbs, 115 
S.W. 345, 53 Tex.Civ.App. 1; Hoskins 
v. Velasco Nat. Bank, 107 S.W. 598, 
48 Tex.Civ.App. 246; Ney v. Ladd, 
(Civ.App.) 68 S.W. 1014; Middleton v. 
Pipkin, (Civ.App.) 56 S.W. 240; Dub- 
lin Cotton-Oil Co. v. Robinson, (Civ. 
App.) 50 S.W. 1054; Walhoefer v. 
Hobgood, 44 S.W. 566, 18 Tex.Civ.App. 
294". 

Wash.—Howe v.. Whitman County, 
206 P. 968, 120 Wash. 247 [aff 212 P. 
164, 120 Wash. 247]; State v. Superior 
Court in'and for Grays Harbor Coun- 
ty, 205 P. 745, 119 Wash. 218; Carr v. 
Remele, 133 P. 593, 74 Wash. 380. 


23. Cal.—Mitchell v. Kim, 183 P. 
368, 42 ‘Cal.App. 111: 

Mo.—Capital City Bank v. Knox, 47 
Mo. 333. 


N.Y.—Forehand v. Collins, 
316. 

N.C.—Yadkin Nav. Co. v. Benton, 8 
N.C. 422. 

§.C.—Rankin Lumber Co. v. Grave- 
ley, 99 S.E. 349, 112 S.C. 128. 


24 See infra § 168. 
25. See infra § 175. 
26. See infra §§ 166, 167. 


27. Citizens’ State Bank v. Alexan- 
der, (Dex. CiveApp.)) 274 Swe sia: 


28. Cal.—-Stone v. Everts, 263 P. 
236, 208 Cal. 197. 


Ga.—White v. North Georgia Elec- 
tric) Co.,. 77 SB. 789, 89.Ga. 587. 


Iowa.—Baldwin v. Munger, 204 N. 
W. 417, 200 Iowa 32. 


Ky.—Smith’s Adm’r y. Miller, 
S.W. 5, 140 Ky. 308. 


N.C.—Yadkin Nav. Co. v. Benton, 8 
N.C. 422. 


Tex.—West Lake Hunting & Fish- 
ing Club v. Dunahoe, (Civ.App.) 22 
S.W.(2d) 542; Tuell v. Roberts, (Civ. 
App.) 233 S.W. 103; Breed vy. Higgin- 
botham Bros. & Co., (Civ.App.) 141 
S.W. 164 


[a] Residence in county but not in 
district of suit.—(1) Under Judiciary 
Act ec 13 § 2, providing that transitory 
actions must be brought in the county 
where one or both of the parties dwell, 
it is sufficient if one of them dwells 
in the county in which the judicial 
district in which the suit is brought 
is included, although he does not 
dwell in such district. Maine vy. Gard- 
ner, 86 A. 9, 19° RT. 290). (2) A‘stat- 
ute dividing a county into judicial 
districts and providing that no citizen 
or resident in one shall be liable to 
be sued in another must be construed 
in connection with a provision that 
the respective districts shall be con- 
sidered as separate and distinct coun- 
ties and as referring to actions in 
which defendants are residents of the 
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residence will be strictly construed in favor of de- 
fendants who are not residents of the county in which 
the suit is brought.?° - 


Action against residents and nonresidents of state. 
It is generally held that the mere fact that some de- 
fendants are nonresidents of the state and therefore 
suable in any county of the state, does not confer a 
right to sue a resident defendant outside the county 
of his residence,®°® and if he is joined in a suit where- 
in the venue is properly laid as against a nonresi- 
dent codefendant, he may, nevertheless, have the ven- 
ue changed to his own county.’+ The mere fact that 


same district and the place of their 
residence determines where the action 
shall be brought. Pryor v. Murphy, 
96 S.W. 445, 80 Ark. 150. 


[b] Amendment. — Action was 
brought by a number of taxpayers 
against the treasurer, auditor, and su- 
pervisors of a county to restrain pay- 
ment of certain bonds, said to have 
been unlawfully issued. After judg- 
ment against the treasurer, who was 
the only one served, a continuance 
was had for several terms. Leave 
having been granted to make certain 
other persons defendants, plaintiffs 
then amended their petition so as to 
allege that such persons were owners 
of the bonds, and asking that the 
bonds be brought into court and can- 
celed. It was held that the proceed- 
ing under the amendment was not a 
new action, but merely a further 
prosecution of the original, and hence 
was not without parties defendant 
actually resident in the county, with- 
in Code.(1873) §§ 2586, 2589, relating 
to venue, although the defendants 
last mentioned may none of them have 
resided in that county. Anderson y. 
Orient Fire Ins. Co., 55 N.W. 348, 88 
Towa 579. 


29. Caywood y. Williams, 291 S.W. 
3 U5, 28 Ky. 282. 


SO. Rowland vy. Bruton, 14 P.(2d) 
116, 125 Cal.App. 697; San Jose Hos- 
pital v. Etherton, 258 P. 611, 84 Cal. 
App. 516; Nickell v. District Court of 
Clarke County, 210 N.W. 563, 202 Iowa 
408; U. S. Gas & Oil Co. v. Duffy, 
(Tex.Civ.Aop.) 8 S.W.(2d) 278: Ken- 
nedy & Gafford v. Reppond, (Tex.Civ. 
App.) 226 S.W. 140; Watson v. Howe 
Grain & Mercantile Co., (Tex.Civ. 
App.) 214 S.W. 843; Sublett v. Hurst, 
(Tex.Civ.App.) 164 S.W. 448. 


[a] MTllustrations.—(1) That a non- 
resident contracted to perform an ob- 
ligation in the county of plaintiff’s 
residence and might be sued there, 
under Rev. St. (1911) art 1830, did not 
authorize suit in the county of plain- 
tiff's residence against a codefendant 
residing in another county. Sublett 
v. Hurst, (Tex.Civ.App.) 164 S.W. 448. 
(2) Where plaintiff, who purchased an 
automobile from defendants residing 
in Texas, surrendered possession to a 
nonresident searching for the car, and 
then brought sequestration proceed- 
ings against such nonresident and 
the resident sellers, plaintiff cannot, 
because Rev. Civ. St. art 1830 excep- 
tions 2 and 3 allowed the action as to 
the nonresident to be brought in the 
eounty of his residence, maintain the 
action as to the resident defendants in 
such county, the county of plaintiff’s 
residence not being their residence, 
for there is no exception destroying 
the privilege of codefendants in case 
one of them is not a resident, as in 
ease of residents. Kennedy & Gafford 
Spe tain (Tex.Civ.App.) 226 S.w. 


31. Rowland v. Bruton, 14 P.(2d) 
116, 125 Cal.App. 697; San Jose Hos- 
pital v. Etherton, 258 P. 611, 84 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a nonresident of the state owns property in the 
state which it is sought to attach will not overweigh 
a codefendant’s right to be sued in the county of his 
residence where the statute permits the issuance of 


attachments to other counties.?? 


Where summons served. In a jurisdiction where- 
in a suit may be brought in a county where defendant 
is served with summons,** a transitory action may 
be brought against defendants jointly in any county 
in the state where one of them may be served with 
summons, even though none of them is a resident 


therein.®* 


Actions in which venue not controlled by residence. 
A statute fixing the venue as to certain classes of ac- 
tions may draw to it the venue as to defendants prop- 
erly joined where the statute further provides that 
suit may be brought against all necessary parties in | 


App. 516; Nickell vy. District Court of 
Clarke County, 210 N.W. 563, 202 Iowa 
AQS= “W2S: Gasec& -Oil. \Cowmv.). Duffy; 
(Tex.Civ.App.) 8 S.W.(2d) 278; Wat- 
son v. Howe Grain & Mercantile Co., 
(Tex.Civ.App.) 214 S.W. 843. 

[a] fllustrations.—(1) In an ac- 
tion by a grain company against the 
seller of hay to it, and the receivers 
of the railroad which carried the ship- 
ment, to recover damages for 1oss re- 
sulting from delivery of an inferior 
quality of hay, short in weight, the 
trial court erred in overruling a plea 
of privilege of the seller of the hay, a 
resident of a county other than that of 
suit, the railroad receivers not resid- 
ing in the county of suit, and the con- 
tract not being written. Watson v. 
Howe Grain & Mercantile Co., (Tex. 
Civ-App.) 214 S.W. 843. (2) Indi- 
vidual defendant, sued with a railroad 
company for personal injuries, was 
entitled to change the venue to his 
residence, notwithstanding the rail- 
road company was suable in the coun- 
ty, but was not a resident thereof. 
Nickell v. District Court of Clarke 
County, 210 N.W. 563, 202 Iowa 408. 
(3) In an action against an unincor- 
porated common-law association and 
its trustees and members for breach 
of its bond not specifying the place of 
payment, where it appeared that the 
association and some of the -individ- 
uals were nonresidents of the coun- 
ty wherein it was sued, suit could not 
be maintained against the individual 
nonresident defendants notwithstand- 
ing the company was suable in such 
county by virtue of having an agent 
therein. Cotton States Petroleum Co. 
v. Britton, (Tex.Civ.App.) 230 S.W. 
742, 

32. State: v. 
Okanogan County, 
Wash, 122. 

33. See supra § 161. 

84. Moore v. Smith, 2 B.Mon. (Ky.) 
340; First State Bank of Whitman v. 
Ingrum, 186 N.W. 334, 107 Neb. 468; 
First Nat. Bank v. Hesser, 77 P. 36, 14 
Okl. 115; Lind v: Merchants’ State 
Bank & Trust Co., (Tex.Civ.App.) 16 
S.W.(2d) 385. 

[a] Acceptance of service in an- 
other county is not sufficient. La- 
mont v. Home Ins. Co., 9 OhioDec. 93, 
10 Wkly.L.Bul. 413. 


[b] Cross demand.—An assignee’s 
action to foreclose a realty mortgage, 
brought in the county in which the 
property was Situated, against a pur- 
chaser thereof, who had assumed the 
debt, wherein the original defendant, 
by plaintiff's voluntary act, had ac- 
quired the right to prosecute there- 
in a claim against plaintiff for alleged 
fraud, the right followed to issue 
summons to another county for other 
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persons charged with liability on such 
fraud. Davies v. Lutz, 185 P. 45, 105 
Kan. 581. 


35. Lind v. Merchants’ State Bank 
&— Trust Co., (Tex.Civ.App.) 16 S:W. 
(2d) 385. See Moss v. Republic Sup- 
ply Co., (Tex.Civ.App.) 240 S.W. 326 
(allowing action against a joint stock 
company where the cause of action 
arose to support venue as to trustee 
under a Statute allowing suit where 
any of several defendants reside). 


36. See supra § 33 et seq. 


87. Bebrens Drug Co. v. Hamilton, 
48 S.W. 5, 92 Tex. 284 [aff (Civ.App.) 
45 S.W. 622]; Harris v. Gregory, (Tex. 
Civ.App.) 23 S.W.(2d) 748; Bolan v. 
Wrather, (Tex.Civ.-App.) 239 S.W. 279. 

[a] Rule applied.—(1) Rev. St. 
(1895) art 1194 (Vernon Civ. St. An- 
not. art 1995), permitting an_in- 
habitant of the state to be sued in 
the county where he contracted in 
writing to perform an obligation, does 
not authorize the joinder of a non- 
resident of the county, not a party to 
the obligation. Behrens Drug Co. v. 
Hamilton, 48 S.W. 5, 92 Tex. 284 [aff 
(Civ.App.) 45 S.W. 622]. (2) Rev. St. 
art 1830 § 5 (Vernon Civ. St. Annot. 
art 1995 subd 5), permits a suit to be 
maintained on a written obligation 
in the county where it is payable only 
as against the parties to the obliga- 
tion, so that partners of the maker 
of a note who resided in a county 
other than that in which it was pay- 
able, and who did not sign the note, 
cannot be sued in the latter county for 
the purpose of enforcing the lien 
against partnership property in pay- 
ment for which the note was given. 
Bolan v. Wrather, (Tex.Civ.App.) 239 
S.W. 279. (38) That the maker of notes 
sued on was properly suable in the 
county in which suit was brought by 
virtue of his written obligation to pay 
in that county, although he resided 
in another, did not render nonresi- 
dents to whom he sold a stock of mer- 
chandise and fixtures in violation of 
the Bulk Sales Law suable therein in 
the absence of evidence that they as- 
sumed and agreed to pay the notes. 
Bank of Carbon v. Coxe Mercantile 
Co., (Tex.Civ.App.) 241 S.W. 602. 


Limitation of statute to parties to 
obligation see supra § 33. 

Venue where obligation to be per- 
formed see supra § 33 et seq. 


28: Ulrich v. Krueger, (Tex.Civ. 
ADD») 2a BSW. e820. Krawegeri iy. 
Waugh, (Tex.Civ.App.) 261 S.W. 196. 


39. Cal.—Quint v. Dimond, 67 P. 
1034, 185 Cal. 572; Miratti v. Banca 
Popolare Fugazi, 277 P. 905, 99 Cal. 
App. 1; Hannon v. Nuevo Land Co., 
12 ee thOp eta CalcA pp. «100! 


Ga.—Flemming v. Drake, 137 S.E. 
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the county in which it is sustainable against any- 
one.*® <A statute permitting suit to be brought where 
an obligation is to be performed?® has, however, been 
held inapplicable to support venue as to codefend- 
ants joined with a party to such obligation.®? 
statute conferring venue in the case of fraud com- 
mitted by joint defendants will not be construed to 
nullify the requirement of a statute requiring that, 
where two or more defendants reside in different 
counties, the action may be brought in any county 
where any one of them resides, but under which it is 
mandatory that one of them must reside in the coun- 
ty in which venue is laid.?® 


[§ 166] b. Cause of Action and Nature of Liabil- 
ity. A cause of action against the resident defend- 
ant,?® as well as against the nonresident defend- 
ants,*° is essential. This cause of action must be al- 


A 


268, 163 Ga. 872; Norris v. State High- 
way Department, 157 S.E. 382, 42 Ga. 
App. 699; Metcalf v. Hale, 156 S.E. 
301, 42 Ga.App. 402; Southern States 
Life Ins. Co. v. Statham, 61 S.E. 886, 
4 Ga.App. 482. y 


Ind.—Moore-Mansfield Const. Co. v. 
Marion, Bluffton & Eastern Traction 
Co., 101 N.E. 15, 52 Ind.App. 548. 


Kan.—Johnson vy. Dumond, 270 P. 
578, 126 Kan. 655; Rullman y. Hulse, 
b PvLT 6,932 Wank 5918. . 

Mo.—Winter v. Commercial Bank 
of New Madrid, (App.) 238 S.W. 833. 


Neb.—Adams v. Guthrie & Co., 202 
N.Wi.9 867, 213 Neb! (1192; Bailey. evs 
Chilton, 184 N.W. 939, 106 Neb. 795. 


N.D.—Burg v. Farmers’ Mut. Fire 
& Lightning Ins. Co. of Traill Coun- 
ty, 230 N.W. 214, 59 N.D. 407. 


Ohio.—Gorey v. Black, 125 
126, 100 Ohio St. 73. 


Okl.—Mills v. Daubenheyer, 222 P. 
523, 96 Okl. 268; Fisher v. Fiske, 219 
Pi 683,96 Okl.436. 

Tex.—Duffy v. Cole Petroleum Co., 
5 S.W.(2d).495, 117 Tex. 887; Rich- 
ardson v. D. S. Cage, 252 S.W. 747, 
Lis) hex. 15260. Mexac 6b. ve © Onmus 
Mangum, 4 S.W. 617, 68 Tex. 342; 
Graves v. Busbee, (Civ.App.) 45 S.W. 
(2d) 392; Martindale Mortg. Co. v. 
Busch, (Civ.App.) 44 S.W.(2d) 397; 
Sims v. Callihan, (Civ.App.) 39 S.W. 
(2d) 153 [reh den (Civ.App.) 40 S.W. 
(2d) 869]; Oakland Motor Car Co. 
v. Jones, (Civ.App.) 29 S.W.(2d) 861; 
H. C. Burt & Co. v. City of Spear- 
man,’ (Civ.App.) 19 S.W.(2d) 96; 
Gholson v. Thompson, (Civ.App.) 298 
S.W. 318; Thompson v. Pickett & 
Golightly, (Civ.App.) 288 S.W. 256; 
Caughan v. Urquhart, (Civ.App.) 265 


N.E. 


S.W. 1097; Fairbanks v. Hidalgo 
County Water Improvement Dist., 
No. 2, (Civ.App.) 261 S.W. 542; First 


Nat. Bank v. Bulls, (Civ.App.) 248 S. 


W. ‘577; ‘Citizens’ -State. Bank of 
Toyah v. Greenberg, (Civ.App.) 239 
S.W. 233; Citizens’ State Bank of 


Toyah v. Goodman, (Civ.App.) 239 S. 
W. 231; Lewis v. Davis, (Civ.App.) 
236 S.W. 105; Bingham v. Emanuel, 
(Civ.App.) 228 S.W. 1015; Gambrell 
v. Tatum, (Civ.App.) 228 S.W. 287; 
San Angelo Cotton Oil Co. v. Hous- 
ton County Oil Mill & Mfg. Co., (Civ. 
App.) 185 S.W. 887; Thomas Goggan 


& Bros. v. Morrison, (Civ.App.) 163 
Sew. lo) Girand | wee Barnard. « (Gi. 
App.) 47 S.W. 482’; Bergstrom vy. 


Bruns, (Civ.App.) 24 S.W. 1098. 


40. Ark.—Beal-Doyle Dry Goods 
Co. v. Odd Fellows Bldg. Co., 158 S.W. 
955,)109 Ark. 77. 

Cal.—Richmond Terminal Corpo- 
ration v. Parr Terminal Co., 273 P. 
845, 96 Cal.App. 152; Hannon v. Nue- 
vo Land Co., 112 P. 1103, 14 Cal.App. 
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leged*! and proved,*? and the cause of action which is 
proved must be the one which is alleged.*? 
ficient that the lability of the resident and nonresi- 
dent defendants is joint,*4 or joint and several,*® and 
in some jurisdictions has been held a prerequisite,*® 


700. 


Ga.—Carter v. Briggs, 94 S.E. 71, 
21 Ga.App. 179; Carter v. Briggs, 94 
S.E. 70, 21 Ga.App. 176. 


Kan.—Hembrow y. Winsor, 
837, 94 Kan. 1. 


Ohio.—Gorey v. Black, 
126, 100 Ohio St. 73. 


Okl.—Fisher v, Fiske, 
96 Okl, 36. 


Tex.—Richardson v. D. S. Cage, 252 
SeVWVik Cais dikos bes. Wb2) sMicAIISter av. 
City of Mertens, (Civ.App.) 43 S.W. 
(2d) 651; Gu'f Refining Co. v. Lips- 
comb, (Civ.4 pp.) 41 S.W.(2d) 248; 
Sims v. Callihan, (Civ.App.) 39 S.W. 
(2a) 153 [reh den (Civ.App.) 40 S.W. 
(2d) 869]; Walker-Craig Co. v. Beck, 
(GivsAppo)e. 5° “Saw. (2a) Soom) ant 
Worth Horse & Mule Co. v. Smith, 
(Civ.App.) 149 S.W. 200; Zapp v. Da- 
vidson, 54 S.W. 366, 21 Tex.Civ.App. 
566. 


41. Beal-Doyle Dry Goods Co. v. 
Odd Fellows Bldg. Co., 158 S.W. 955, 
109 Arky 77s Quintiv.. Dimond; 67 Pt 
1034, 135 Cal. 572; Richmond Termi- 
nal Corporation v. Parr Terminal Co., 
273 P. 845, 96 Cal.App. 152; Hannon 
v. Nuevo Land Co., 112 P. 1103, 14 
Cal.App. 700; JohnSon v. Dumond, 
270 P. 578, 126 Kan. 655; Richardson 
v. D. S, Cage, 252 S.W. 747, 113 Dex. 
152; Sims vy. Callihan, (Tex.Civ.App.) 
39 S.W.(2d) 153 [reh den (Civ.App.) 
40 S.W.(2d) 869]; First Nat. Bank 
v. Bulls, (Tex.Civ.App.) 243 S.W. 577; 
Citizens’ State Bank of Toyah v. 
Greenberg, (Tex.Civ.App.) 239 S.W. 
233; Citizens’ State Bank of Toyah 
v. Goodman, (Tex.Civ.App.) 239 S.W. 


145 P. 
125 N.E. 


219 P. 683, 


231; Thomas Goggan & Bros. v. Mor- 
rison, (Tex.Civ.App.) 163 S.W. 119. 
{a] No cause of action stated.— 


Where a complaint against a resident 
and a nonresident defendant states 
no cause of action against either, they 
occupy the same relative position 
that they would if both were neces- 
sary parties, and hence respective 
rights as to a change of place of trial 
should be controlled by the converse 
of the rule applicable to such cases, 
denying the right to a change to the 
nonresident when both are necessary 
parties. Hannon v. Nuevo Land Co., 
112 P. 11038, 14 Cal.App. 700. 


42. Hembrow v. Winsor, 145 P. 
837, 94 Kan. 1; Richardson v. D. S. 
Cage, 252: Siw. 747, 1138 Tex. 152; 
Graves v. Busbee, (Tex.Civ.App.) 45 
S.W.(2d) 392; Gulf Refining Co. v. 
Lipscomb, (Tex.Civ.App.) 41 S.W. (2d) 
248; Sims v. Callihan, (Tex.Civ.App.) 
39 S.W.(2d) 153, 158 [reh den (Civ. 
App.) 40 S.W.(2d) 869]; Oakland 
Motor Car Co. v. Jones, (Tex.Ciy. 
App.) 29 S.W.(2d) 861. 


“Where a suit is brought involving 
more than one cause of action, one 
or more of which does not come with- 
in any of the exceptions, and venue 
is sought to be sustained on the 
ground that one or more of such 
causes of action do come within some 
exception or exceptions, a nonresi- 
dent defendant joined in the suit and 
claiming his privilege should be en- 
titled to have the case transferred 
to the county of his residence, unless 
the plaintiff pleads and proves the 
facts to show a bona fide cause of ac- 
tion within the exception or excep- 
tions claimed.’’ Sims v. Callihan, su- 
pra. . 
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It is suf- | the evidence.** 


43. Gholson. v. Thompson,’ (Tex. 
Civ.App.) 298 S.W. 318; Witting v. 
Towns, (Tex.Civ.App.) 265 S.W. 410. 

44. Ga.—Smith v. D. C. Heath & 
Co., 126 S.B. 898, 33 Ga.App. 507; 
Bishop v. Pinson, 125 S.E. 880, 33 Ga. 
App. 269; Williams v. Atlanta Nat. 
Bank, 120 S.E. 658, 31 Ga.App. 212; 
Maddox v. Brooks, 87 S.E. 911, 17 Ga. 
App. 644. 

Ind.—Shearer v. Evans, 89 Ind. 400. 


La.—Alpha v. Rose, 132 So. 222, 171 
La. 753; Joseph Rathborne Lumber 
Cow vy. Wooper, 114) So. 12, 6's tart 
502; Adams v. Scott, 25 La.Ann. 528. 

Miss.—Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262. 

Neb.—Rushton v. Campbell, 142 N. 
W. 902, 94 Neb. 141. 

Ohio.—Knight v. Hinton, 
Dec. 204, 11 Wkly.L.Bul. 199. 

S.C.—Darby v. Southern Ry. Co., 
93 S.H. 716, 108 S.C. 145. 

Tex.—Richardson v. D. S. Cage, 252 
S.W. 747, 113 Tex. 152; Mathonican 
Veo SCOUt, 282 Saw. L063) c8iiy Dexa lo 9G. 
Randon vy. Barton, 4 Tex. 289; Padg- 
ett v. Lake Cisco Amusement Co., 
(Civ.App.) 54 S.W.(2d) 201; Oakland 
Motor Car Co. v. Jones, (Civ.App.) 
29 S.W.(2d) 8615— Wilson v. ~Gass, 
(Civ.App.) 260 S.W. 282; Hstes~—v. 
Herguson, (Civ.App.) 203 S.W. 941; 
Carlisle v. Frost-Llewellyn Lumber 
Co;eCiv.ApD.), LG Sows Tes. 

45. Ala.—Louisville & 


9 Ohio 


ING ee On 
ae ie ee 122 So. 6938, 219 Ala. 
581. 


Ark.—Mayhue v. Matthews, 294 S. 
W. 364, 174 Ark. 24. 

Kan.—Farmers’ Grain & Supply Co. 
ViwAtehison Ty Gas. EF. Ry Co: 7845 12 
734, 120 Kan. 21, 121 Kan. 10. 


Mo.—Chorn v. Zollinger, 128 S.W. 
213, 148 Mo.App. 191. 


Tex.—Comer vv. Brown, (Tex. 
Commn.App.) 285 S.W. 307 [aff (Civ. 
ADDP.)) 276) Siw. T8il;, Harrison, wv. 
Amador;.(Civ.App.) 9 S.W.(2da) 279; 
sae v. Adrian, (Civ.App.) 233 S.W. 
98. 

46. Ark.—Hoyt.v. Ross, 222 S.W. 
705, 144 Ark. 473. 


Ga.—Cowart v. Fender, 73 S.E. 822, 
137 Ga. 586, Ann.Cas.1913A 932; Ad- 
ams. v. Williams, 54-S.H. 99, 125 Ga. 
430; Cox v. Strickland, 47 S.Bb. 912, 
120 Ga. 104; Baker v. City Nat. Bank, 
21 S.H. 159, 94 Ga. 87. 

Mo.—State ex rel. Dutcher v. Shel- 
ton, 156 S.W. 955, 249 Mo. 660; Hock- 
aday v. Gilham, 226 S.W. 991, 206 Mo. 
App. 1382. 


822 


Neb.—Lindeman v. Calamus _ Irr. 
Dist., 2838 N.W. 762, 122 Neb. 1; Pe- 
vers Vv.’ Pothast; 231) NW. 805, (520 


Neb. 208; First Nat. Bank v. Newton, 
229 N.W. 3384, 119 Neb. 394. 

Ohio.—Stark County Agr. Soc. v. 
Brenner, 172 N.H. 659. 122 Ohio St. 
560. 


Okl.—Mills v. Daubenheyer, 222 P. 
5238, 96 Okl. 268. 

Tex.—Fort Bend Oil Co. v. Hurlbut, 
(Civ. App.) 52 S.W.(2d) 292; McAlis- 
ter v. City of Mertens, (Civ.App.) 43 
S.W.(2d) 651; Agua Dulce Supply Co. 
v. Chapman Milling Co., (Civ.App.) 37 
S.W.(2d) 768; Gholson v. Thompson, 
(Civ.App.) 298 S.W. 318; Wichita 
County Water Improvement Dist. No. 
1 v. W. E. Callahan Const. Co., (Civ. 
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and one which must appear from the complaint** and 
It is generally held that the causes 
of action must be the same as to all defendants,*® or 
they must at least grow out of the same transaction®® 
and be connected*+ so intimately that they should be 


App.) 272 S.W. 629; Northern Texas 
Traction Co. v. Clark & Sweeton, (Civ. 
App.) 272 S.W. 564; Gladish v. Nee- 


ley, (Civ.App.) 248 S.W. 751; Avery 
Co. of Texas v. Barker, (Civ.App.) 
243 S.W. 695; Danciger v. Smith, 


(Civ.App.) 229 S.W. 909. 


[a] Action of rescission, institut- 
ed against plaintiff's vendor and the 
holders of notes given for the price 
of property sold, is not a case of joint 
obligation on the part of defendants, 
in which the code requires the joint 
obligors to be sued together, and 
forms, where the coédbligors reside in 
different parishes, a necessary excep- 
tion to the rule requiring a party to 
be sued before the court of his domi- 


cile. Amis Vv. Bank of Louisiana, 9 
Rob. (La.) 348. 
[b] If several persons conspire to 


defraud one of his money, but do not 
jointly receive the money, but in 
different amounts and on different 
dates, by waiving the tort, action can- 
not be against defendants jointly, the 
act of one not being the act of all. 
Cowart v..Mender,  73.4S.6 822, Wat 


Ga. 586, Ann.Cas.1913A 932. 
47. Hoyt v. Ross, 222 S.W. 705, 144 
Ark. 4738; State ex rel. Dutcher v. 


Shelton, 156 S.W. 955, 249 Mo. 660; 
Mills v. Daubenheyer, 222 P: 523, 96 
Okl. 268; T. P. Moor & Co. v. Ameri- 
can Indemnity Co., (Tex.Civ.Anvp.) 
280 S.W. 342; Wichita County Wa- 
ter Improvement Dist. No. 1 v. W. E. 
Callahan Const. Co., (Tex.Civ.App.) 
272 S.W. 629. 


48. Lindeman v. Calamus _ Irr. 
Dist., 288 N.W. 762, 122 Neb. 1; Mills 
v. Daubenheyer, 222 P. 523, 96 OKl. 


268; Jackson v. United Producers’ 
Pipe Line Co., (Tex.Civ.App.) 33 S.W. 
(2a) 540. 

49. Hox <viCone;, «(Tex.Commiunse 
App.) 13 S.W.(2d) ; Graves v. Bus- 
bee, (Tex.Civ.App.) 45 S.W.(2d) 392; 
MeLeroy ‘ve ‘Thrift, Inc; €Tex.Cin 
App.) 22 S.W.(2d) 497; H. C. Burt & 
Co. v. City of Spearman, (Tex.Civ. 
App.) 19 S.W.(2d) 96; First Nat. 
Bank of Coleman yv. Gates, (Tex.Civ. 
App.) 213 S.W. 720; McCauley v. Mc- 
Elroy, (Tex.Civ.App.) 199 S.W. 317. 


50. Pepple v. Rogers, (Fla.) 140 
So. 205; Oakland Motor Car Co. v. 
Jones, (Tex.Civ.App.) 29 S.W.(2d) 
861; Scott v. Cassidy Southwestern 


on 
65 


Commission Co., (Tex.Civ.App.) 240 
S.W. 1041. 

51. Cooney v. Pryor, (Mo.App.) 
203 S.W. 629; Winfield v. Conyers, 


(Tex.Civ.App.) 88 S.W.(2d) 894; Fos- 
ter v. Wright, (Tex.Civ.App.) 2 S.W. 
(2d) 93838; Mercantile Bank & Trust 
Co. v. Schuhart, (Tex:Civ.App.) 2:77 
S.W. 1087 [certified questions answer- 
ed (Commn.App.) 277. S.w. 621]; 
Wichita County Water Improvement 
Dist. No. 1 v. W. HE. Callahan Const. 
Co., “CTDex:Civ. App.) 272 9 Siwy | 629% 
Hood v. Askey, (Tex.Civ.App.) 270 S. 
W. 1047; First Nat. Bank of Coleman 
v. Gates, (Tex.Civ.App.) 213 S.W. 720; 
Gults aCe) & 2S! Gs RysoCo. nay, Boer, 
(Tex.Civ.App.) 169 S.W. 1093. 


[a] Primary and secondary liabil- 
ity.—The statute providing that, 
when two or more defendants reside 
in different counties, suit may be 
brought in any county where any of 
them reside, makes no distinction as 
to the character of defendant's liabil- 
ity, whether primary or secondary. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 166-167] 


joined to avoid a multiplicity of suits.5? It is gen- 
erally not sufficient that plaintiff have separate and 
distinct causes of action against the resident and 
nonresident defendants,°*® and, where the causes are 
severable, a plea of privilege will be sustained.®°# 
also, jurisdiction cannot be conferred through a mis- 
Where a defendant 
is Joined against whom relief is sought dependent on 
facts independent of the cause of action against the 
defendant resident in the county in which action is 
brought, he is not deprived of his right to have such 
relief sought in the proper county.®® 


joinder of causes of action.>® 


Bergstrom v. Bruns, (Tex.Civ.App.) 


24 S.W. 1098. 


52. Richardson v. D. S. Cage, 252 
Sow. 747,°113° Tex. 152 Padgett v. 
Lake Cisco Amusement Co., (Tex.Civ. 
App.) 54 S.W.(2d) 201; Gholson v. 
Thompson, (Tex.Civ.App.) 298 S.W. 
318. 


“Where it is sought to maintain 
venue against two or more parties in 
the county of the domicile of one of 
them, under the provisions of sub- 
division 4, Revised Statutes, article 
1995, the causes of action against the 
defendants must be joint, or at least 
grow out of the same transaction and 
be so intimately connected that the 
two should be joined under the rule 
intended to avoid a multiplicity of 
suits.’”’ McAlister v. City of Mertens, 
(Tex.Civ.App.) 43 S.W.(2d) 651, 652. 


53. Sayer v. Bennett, 125 S.E. 855, 
159 Ga. 369; Cooper v. Oglethorpe 
Savines4 &- Trust Co, 94 —s:. ~ 1006, 
147 Ga. 570; Farmers’ & Traders’ 
Bank v. Cohen, 32 N.W. 461, 71 Iowa 
473; Penney v. Bryant, 96 N.W. 10338, 
70 Neb. 127; Chapman Milling Co. v. 
Yakey, (Tex.Civ.App.) 51 S.W.(2d) 
639; Northern.Texas Traction Co. v. 


Clark & Sweeton, (Tex.Civ.App.) 272 
S.W. 564; Gladish v. Neeley, - (Tex. 
Civ. Apps) > 248)'SoW., 751; First. Nat. 
Bank v. Bulls, (Tex.Civ.App.) 243 S. 
W. 577; Danciger v. Smith; (Tex.Civ. 
App.) 229 S.W. 909; First Nat. Bank 
of Coleman v. Gates, (Tex.Civ.App.) 
213 S.W. 720; Pittman & Harrison 
Co. v. Boatenhamer, (Tex.Civ.App.) 
210 SiW...972; Stephens v. First Nat. 
Bank, (Teéex.Civ.App.) 146 S.W. 620; 
Moorhouse y. King County Land & 
Cattle. Co. Chex,Ciz App), 139» Siw. 
883; Brant v. Lane, 118 S.W. 229, 
139 S.W. 768, 54 Tex.Civ.App. 425. 


54. Rutledge v. Evans, (Tex.Civ. 
App.) 219 S.W. 218 [error dism 
(Commn.App.) 249 S.W. 187]; Mc- 


Clure v. Pair, (Tex.Civ.App.) 214 S.W. 


683. 

55. Leytham v. Hassett, 204 N.W. 
237, 200 Iowa 199. 

56. Carlton v. Newton, (Tex.Civ. 
App.) 44 S.W.(2d) 475. 

[a] Subrogation.—Where, in a 


suit on a note brought in the county 
of the maker’s residence, the maker’s 
grantee is joined for the purpose of 
impressing a lien on land by parol 
through the principle of subrogation 
dependent on a contract and agree- 
ment with the maker, the grantee 
canngt be deprived of the privilege 
of being sued where he resides or 
where the land lies. Carlton v. New- 
ton, (Tex.Civ.App.) 44 S.W.(2d) 475. 


[b] In action to redeem from fore- 
closure sale wherein a third party 
was impleaded merely in aid of an 
accounting auxiliary to the main suit, 
such third party, being a nonresident 
of the county, had a right to demand 
that he be dismissed as a party in 
that he had a right to have the ac- 
counting tried in the county of his 
residence, where it appeared that 
plaintiff was not entitled to redeem, 


VENUE 


So 


58 


is prayed.° 


such fact rendering the accounting a 
purely personal suit. Korf v. Hower- 
ton, 174 N.W. 350, 188 Iowa 120. 


57. See statutory provisions. 
58. Turner v. Koske, 160 S.E. 398, 
173 Ga. 390; Bush v. Willis, 146 S.E. 


460, 167 Ga. 718; Middleton v. West- 
moreland, 138 S.E. 852, 164 Ga. 324; 
Bank of East Point v. Dupre, 110 S.E. 
240, 152 Ga. 547; Powell v. Heyman, 
94 S.E. 766, 147 Ga. 497; Bishop v. 
Brown, 76 S.E. 89, 138 Ga. 771; Shew- 
make v. Johnson, 57 Ga. 75; Taylor v. 
Cloud, 40 Ga. 288. 


[a] Confirmation of orders and de- 
crees.—Upon petition in the superior 
court for confirmation of certain or- 
ders and decrees of that court at 
chambers, praying substantial relief 
against contingent remaindermen re- 
Siding in that county, the superior 
court had jurisdiction. Powell v. 
Heyman, 94 S.E. 766, 147 Ga. 497. 


{[b] Bill for direction in adminis- 
tration.—Executors filed their bill for 
direction in the administration of 
their testator’s estate, praving that 
the creditors be enjoined from pro- 
ceeding to collect their debts, in the 
county of the residence of a debtor 
to the estate who had been garnished 
by the creditors, against whont no 
substantial relief was prayed. It was 
held that such residence did not give 
the superior court of that county ju- 


risdiction. Shewmake v. Johnson, 57 
Ga. 75. 
[ec] Equitable suit to enforce at- 


torneys’ liens on real estate must be 
brought in the county of the resi- 
dence of defendant against whom 
substantial relief is prayed. Middle- 
ton v. Westmoreland, 138 S.B. 852, 
164 Ga, 324. 


[ad] Bill to set aside judgments 
and conveyances.—(1) When the con- 
stitution and laws of a state require 
that suits must be brought in* the 
county in which defendant resides, it 
is a good ground of demurrer to a 
bill in equity to set aside a fraudu- 
lent conveyance of land, that it was 
not filed in the county of the defend- 
ant’s residence; and the defect is not 
cured by the fact that the bill was 
filed in the county where the land is 
situated, and that the tenant in pos- 
session, who was defendant’s lessee, 
was made a party to the bill, when 
no substantial relief was sought 
against such tenant. Taylor v. Cloud, 
40 Ga. 288. (2) The venue of a suit 
to enjoin the levy of an execution, 
and the advertisement of the land 
levied on, and to set aside the judg- 
ment where no misconduct on the part 
of the levying officer is alleged, is in 
the county of residence of the judg- 
ment plaintiff if a resident of the 
state. Bank of Hast Point v. Dupre, 
110) S:B 240, 9152.'Ga. 647. — C3)’ Inve 
suit to set aside, on the ground of 
fraud, a judgment obtained by a non- 
resident and to cancel a clerk’s entry 
of fieri facias and enjoin the sher- 
iff from selling the property thereun- 
der, the officers named were “defend- 
ants against whom substantial relief 
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[§ 167] c. Relief Prayed. Some statutes provide 
that petitions for equitable relief shall be filed in the 
county of the residence of one of the defendants 
against whom a substantial relief is prayed.°* 
der such statutes venue must be laid at the domi- 
cile of a defendant against whom substantial relief 
Where 
more than one defendant, the action is maintainable 
at the domicile of either,®® but suit cannot be main- 
tained as against nonresident defendants where sub- 
stantial relief is not asked against the resident de- 
fendant®® nor where the only defendant against 


Un- 


such relief is sought against 


was prayed,” and suit was therefore 
maintainable in the county. Turner 
v. Koske, 160 S.E. 398, 173 Ga. 390. 


59. Mallory v. Clay County, 159 S. 
BH. 578, 173 Ga. 59; Spicer v. Mack- 
lin, 137 S.B. 828, 164 Ga. 135; Hand 
Trading Co. v. Citizens’ Bank of 
Moultrie, 128 S.E. 65, 160 Ga. 448; 
People’s Bank v. Fidelity Loan & 
Trust: Cor,< Wi Subs W4, Mab Garren 
Willie v. Willie, 115 S.EK. 257, 154 Ga. 
688; McHenry v. McHenry, 108 S.E. 
522, 152 Ga. 105; McGarity v. Simp- 
son, 95 S.H. 968, 148 Ga. 146; Bird 
v. Trapnell, 92 S.E. 872, 147 Gal7505 
Turman vy. Smarr, 89 S.H. 214, 145 Ga. 
312; Crawford v. Wilson, 83 S.E. 667, 
143"Ga, (3 Se be Walle ras Conmmys 
Bunn, 40 S.E. 698, 114 Ga. 707. : 


[a] Ilustrations.—(1) Substantial 
relief being sought against both de- 
fendants as grantees in deed, an ac- 
tion was maintainable in the county 
of residence of either. Spicer v. 
Macklin, 1387 S.H. 828, 164 Ga. 135. 

2) In a suit by the holder of a se- 

curity deed against the holder of a 
prior deed and the grantor, where 
substantial relief was prayed against 
the grantor, venue could properly be 
laid in the county of his residence. 
People’s Bank v. Fidelity Loan & 
Trust Co.,,117 SiH. 747, 155 Gar, 619. 
(8) Suit to foreclose loan deeds and 
to have lien thereof declared superior 
to that of nonresident defendant, in 
which substantial relief was prayed 
both against the resident and non- 
resident defendants, could be properly 
brought in the county of residence 
of either, Hand Trading Co. v. Citi- 
zens’ Bank of Moultrie, 128 S.E. 65, 
160 Ga. 448, (4) Where two residing 
in different counties claimed equities 
in parcels severally conveyed as se- 
curity for debts, a suit by a junior 
judgment creditor of one to cancel 
their contract for exchange, involving 
substantial equitable relief against 
both parties, might be brought in tthe 
county of residence of either. Mc- 
Garity v. Simpson, 95 S.E. 968, 148 
Ga. 146. 


60. Thompson v. Citizens’ Bank of 
Dublin, 127 S.E. 287, 160 Ga. 85; 
Willie v. Willie, 115 S.H. 257, 154 Ga. 


688; Bank of East Point v. Dupre, 
110 S.H. 240, 152 Ga. 547; Glenn v. 
Cauthen, 105 S.E. 365, 150 Ga. 784; 


Calvert eee Co. v. Purvis, 97 S. 
H. 522, 148 Ga. 556; Brack v. A. P: 
Brantley Co., 96 SB. 176, 148 Ga. 162; 
Cooper v. Oglethorpe Savings & Trust 
Co., 94 S.H. 1006, 147 Ga. 570; Bruce 
v. Neal Bank, 94 SE. 241, 147 Ga. 392; 
H. M. Smith & Co. v. Woolard, 92 S. 
HE. 867, 147 Ga. 58; Butler v. Ray, 87 
S.E. 1036, 144 Ga. 706; Ellis v. Farm- 
er, 46 S.B. 105, 119 Ga. 238; Town- 
send v. Brinson, 43 S.E. 748, 117 Ga. 
375; J. K. Orr Shoe Co. v. Kimbrough,,. 
25 S.E. 204, 99 Ga. 143; Davis v. Me- 
Michael, 65 Ga. 395. 


[a] Foreclosure suits.— Where 
the holder of a security deed brought 
a petition to foreclose as an equitable 
mortgage a security deed held by him, 
praying that equity of redemption be 
forever barred and foreclosed, and 
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whom substantial relief is prayed is a nonresident 
of the county where the venue is laid.*! 
prayed must be such as can be jointly enforced 
against the resident and the nonresident defend- 
ants,®* and it is not enough to seek mere ancillary 
relief against the resident defendant.®? 
must show that the defendant against whom sub- 
stantial relief is prayed is a resident of the county 


in which it is filed.®4 
Ancillary relief. 


that the deed of petitioner be declar- 
‘ed a lien Superior 'to that of the other 
deed prior in date, substantial relief 
was prayed against the grantor, and 
demurrer on the ground that substan- 
tial relief was sought only against the 
holder of the older security deed, who 
was a resident of another county, was 
properly overruled. Thompson Vv. 
Citizens’ Bank of Dublin, 127 S.E. 287, 
160 Ga. 85. 


[b] Equitable relief against tort- 
feasors.—(1) Where joint trespassers 
.residing in different counties are sued 
in one action in the county where 
some reside, it is error in the suit to 
ask equitable relief against a tres- 
passer who is a nonresident of the 
county, where there is no substantial 
equitable relief prayed against any 
of the resident defendants. Town- 
send v. Brinson, 43 S.E. 748, 117 Ga. 
375. (2) In a suit against two joint 
wrongdoers residing in different coun- 
ties, prought in 'the county in which 
one of them resides, it is not permis- 
sible to seek equitable relief against 
the nonresident wrongdoer, where no 
substantial equitable relief is pray- 
ed against the resident defendant. 
Cooper v. Oglethorpe Savings & Trust 
Co., 94 S.E. 1006, 147 Ga. 570. 


[c] Marshaling securities.—Where 
a petition for the marshaling of se- 
curities, ete., did not ask for substan- 
tial relief against any defendant re- 
siding in county where it was filed, 
the superior court had no jurisdic- 
tion over nonresident defendants. H. 
M. Smith & Co. v. Woolard, 92 S.E. 
867, 147 Ga. 58. 


[d] New parties.—Under Civ. 
Code (1910) § 5683, relative to amend- 
ments adding new causes of action 
or parties, an amendment adding new 
and distinct parties residing in the 
county, against whom no substantial 
relief was prayed, did not confer ju- 
risdiction, the original petition not 
joining a material defendant. Bank 
of East Point v. Dupre, 110 S.H. .240, 
152 Ga. 547. 


61. Cook v. Grimsley, 165 S.E. 30, 
175 Ga, 138. 


62. Flemming v. Drake, 137 S.B. 
268, 163 Ga. 872; Sayer v. Bennett, 
125 S.B. 855, 159 Ga. 369; Martin v. 
Gaissert, 67 S.B. 536, 134 Ga. 34; 
Korf v. Howerton, 174 N.W. 350, 188 
Iowa 120. 


[a] Tllustrations.—(1) Reforma- 
tion of a conditional sales contract 
could not be granted against the orig- 
jnal purchaser who was a resident of 
a different county than the county of 
suit, although his transferee residing 
in the county was joined as defend- 
ant. Flemming v. Drake, 137 S.B. 
268,.1638 Ga. 872. (2) Where a tes- 
tator's widow sues the executor for 


Under a statute providing that 
where there are two or more defendants residing in 
different counties the suit may be brought in any 
‘one of the counties in which one of the Ueten dae 
resides, it has been held that the residence of a de- 
fendant against whom only ancillary relief is sought 


VENUE 


The relief 


The hill 
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will not sustain venue against the pleas of priv- 
ilege of nonresident defendants against whom the 
main relief is sought.®* 


[§ 168] d. Material, Necessary, or Proper Parties 
—(1) Material and Bona Fide Parties. 
statutes the test for determining whether an action 
is rightly brought against a defendant found and 
served in the county, so that other defendants there- 


Under some 


to may be served in a foreign county, is whether he 


possession of land held by him, and 
to be adjudged the owner thereof, al- 
leging that the land was purchased 
by her with her own money through 
the testator, who took a deed in his 
own name, and joined as a codefend- 
ant a real estate agent, seeking to 
enjoin him from paying to the execu- 
tor rents collected from the property, 
and an accounting from, and judg- 
ment against, both defendants for 
rents previously collected by them, 
the relief prayed against the real es- 
tate agent is collateral to, and de- 
pendent on, the granting of the main 
relief sought against the executor 
and the superior court of the county 
where the agent resides has no juris- 
diction, the executor residing in an- 
other county,-under Const. art 6 § 16 
par 8, providing that equity cases 
Shall be tried in the county where a 
defendant resides against whom sub- 
stantial relief is prayed. Martin v. 
Gaissert, 67 S.E. 536, 134 Ga. 34. 


63. Fourth Nat. Bank of Columbus 
v. Mooty, 84 S.E. 546, 143 Ga. 137; 
Casavell v. Bunch, 77 Ga. 504. 


[a] Illustrations.—(1) A creditor 
was held not entitled to sue for his 
debt and cancellation of his debtor’s 
deed in the county of the venue of 
the debtor’s grantee, which was dif- 
ferent from that of the debtor, al- 
though the debtor was made a party 


defendant. Fourth Nat. Bank of 
Columbus v. Mooty, 84 S.E. 546, 143 
Ga. 137. -(2) Under Const. art 6 § 16, 


par 38, providing that equity cases 
shall be tried in a county wherein a 
defendant resides against whom sub- 
stantial relief is prayed, a bill to 
set aside sheriff’s deeds cannot be 
brought in the county in which the 
sheriff resides, but in which the gran- 
tee in the deeds does not reside. Cas- 
well v. Bunch, 77 Ga. 504. (3) In an 
action by a stockholder of a_ bank, 
who alleged ‘that certificates of stock 
were unlawfully taken from his pos- 
session by individual defendants, and 
who sought ‘injunction against the 
bank and the individuals to restrain 
transfer of the stock to their names, 
the injunctive relief was held not 
merely ancillary to the chief cause 
of action, and therefore the plea of 
privilege of the individuals to be sued 
in their own county should have been 
overruled. Garrett v. First State 
Bank of Kingsville, (Tex.Civ.App.) 
192 S.W., 313, 


64. Smith v. Coker, 74 Ga. 390; 
Sims v. Sims, 50 Ga. 572. 

65. Leslie v. Griffin, (Tex.Civ. 
App.) 23 S,W.(2d) -534;> Garrett, v. 


First State Bank of Kingsville, (Tex. 
Civ.App,) 192 S.W. 313. 


Epp v. Federal Trust Co., 


66. 242 
N.W. 922, 123 Neb. 375; 


Polenske v. 


is a bona fide defendant to the action, and whether 
his interest is adverse to that of plaintiff.*® 
the statute requires him to be a “material” defend- 
ant, it contemplates, not a mere nominal party,*7 
but a defendant whose interest is antagonistic to that 
of plaintiff and against whom a decree is sought,*® 


Where 


Ennis, 130 N.W. 981, 89 Neb. ‘88; 
Barry v. Wachosky, 17 N.W. 1080, 57 
Neb. 534. 


_ 67. Ala.—Ex parte Fairfield-Amer- 
ee Nat. Bank, 135 So. 447, 223 Ala. 
oO 


Cal.—O’Brien y. O’Brien, 116 P. 696, 
16 Cal.App. 193. 


N.Y.—Hart v. Oatman, 1 Barb. 229. 
gag Hho v. Miller, 11 Ohio St. 


oO 


S.C.—Rankin Lumber Co. v. Grave- 
ley, 99 S.E. 349, 112 S.C. 128; Jones 
es uae Strickland, 81 S.E. 792; 97% 


[a] Questions for jury.—Whether 
a resident defendant had a personal 
interest in a suit within the statute 
authorizing service on residents of 
other counties may be a question for 
the jury. Southwestern Veneer Co. 
Teg PR sony 298° SUWw*.. 30.0 “1 7i4- -Awikes 


68. Ala.—Ex parte Fairfield-Amer- 
ican Nat. Bank, 135 So. 447, 223 Ala. 
252; Waddell v. Lanier, 54 Ala. 440; 
Lewis v. Elrod, 38 Ala. 17. 


Ark.—Shaver vy. Lawrence County, 
44 Ark. 225. 


Ga.—Jennings v. Marlin, 127 S.B. 
2770; 71608 Gas 4: Fleetwood v. Dees, 
7 SB 102. S0l Gawet29. 

Miss.—Trolio v. Nichols, 133 So. 


207, 160 Miss. 611. 


Mo.—Riffe v. Wabash Ry. Co., 207 
S.W. 78, 200 Mo.App. 397. 


Ohio.—Allen v. Miller, 11 Ohio St. 
74. 


Tenn.—Ripley First Nat. Bank v. 
Barbee, 265 S.W. 371, 150 Tenn. 355; 
Simonton v. Porter, 1 Baxt. 213. 


[a] Necessity of seeking recov- 
ery.—Defendants purchased goods 
from plaintiffs through agents resid- 
ing in a county other than that of 
defendants’ residence. Plaintiffs 
sued for the price of the goods in the 
county in which the agents resided, 
making them parties, and alleging 
that they were entitled to a certain 
amount of the recovery as commis- 
sions on the sale. It was held that, 
as no recovery was sought from the 
agents, they were not defendants, 
within the meaning of the statute, 
and their joinder as parties did not 
authorize the bringing of the action 
in the county in which defendants 
did not reside. Russell & Co. v. F. 
W. Heitmann & Co., (Tex.Civ.App.) 
86 S.W. 75. 


[b] A plaintiff designated as de- 
fendant because refusing to join was 
held not to be a defendant within a 
special statute. Donohoe vy. Wooster, 
12S ST 20 1 Oo al Lae 
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and who is therefore a necessary party.®® A party | 
having an interest in the matter in controversy, or 
a right which is to be affected by the decree,’® or 
who is in possession of the property involved, claim- 
ing some interest therein,’! is a material defendant. 
One who has parted with his interest in the proper- 
ty involved,** or is a mere agent,’® or is merely a 
debtor on an account assigned as security,74 or mere- 
ly able over,?® is not a material defendant, but an 
adjudication as a bankrupt does not necessarily de- 


prive a defendant of all interest.7® 


Conroe SClucss,. Const. COw Va 
ie County, 89 So. 5627, 206 Ala. 

70. Ark.—Shaver v. Lawrence, 44 
Arles 2:25! 

Ga.—Waters v. Waters, 145 S.E. 
460, 167 Ga. 389. 

Neb.—Epp v. Federal Trust Co., 


242 N.W. 922, 123 Neb. 375. 
$.C.—Rankin Lumber Co. v.. Grave- 


ley, 99.S.E...349, 112 S:C._128. 
Tenn.—First Nat. Bank v. Barbee, 
265 S.W. 371, 150 Tenn. 355; Simon- 


ton wv Poenter;) ii Baxt..218: 

[a] Illustrations.—(1) In a suit 
against the drawer of a draft as such, 
and against a bank for conversion of 
eotton represented by receipts pledg- 
ed as collateral to the draft and de- 
livered to the bank in trust, the bank 
is a material defendant. First Nat. 
Bank v. Barbee, 265 S.W. 371, 150 
Tenn. 355. (2) An executor and an- 
other devisee had a_ substantial in- 
terest in a suit specifically to enforce 
contract by testatrix to devise a third 
of the estate to plaintiff. Waters v. 
Waters, 145 S.E. 460, 167 Ga. 389. 


71. Waddell v. Lanier, 54 Ala. 440; 
Jennings v. Marlin, 127 S.E. 277, 160 
Ga. 74; Simonton v. Porter, 1 Baxt. 
(Tenn.) 2132. 

[al TIllustrations.—(1) An heir at 
law who is a necessary party to a 
bill by an administrator to annul, for 
undue influence, a deed of the intes- 
tate ancestor is a material defendant. 
Waddell v. Lanier, 54 Ala, 440. (2) 
In a suit by a creditor to reach the 
property of his debtor, which is held 
and claimed by a third person, the 
latter is a “material defendant.” Si- 
monton v. Porter, 1 Baxt. (Tenn.) 213. 
(3) Where a devisee of an undivided 
interest in land deeded it to his broth- 
er on consideration of one dollar, and 
subsequently was adjudicated bank- 
rupt, a petition by the trustee in bank- 
ruptey against the devisee, grantee, 
and executor of the estate to cancel 
the deed and to enjoin the executor 
from turning over the property to any 
other person, except the petitioner, 
which alleged that the devisee resided 
in the county of venue and the gran- 
tee in a different county, was within 
the court’s jurisdiction. Jennings v. 
Marlin, 127 S.E. 277, 160 Ga. 74. 

72. Fleetwood vy. Dees, 7 8.E. 102, 
80 Ga. 729. 

73. Shaver v. Lawrence County, 44 
Ark., 225. 

74, Allen v. Miller, 11 Ohio St. 374. 


75. Scottish-American Mortg. Co. 
v. Davis, (Civ.App.) 72 S.W. 217 [mod 
in other respects 74 S.W. 17, 96 Tex. 
504, 97 Am.S.R. 932]. 


[a] TIllustration.—In an action by 
a real estate broker for commissions, 
the purchaser secured by the broker, 
who lives in another county, cannot 
be made a party, being entitled to be 
sued only in the county of his resi- 
dence. Scottish-American Mortg. Co. 
v. Davis, (Civ.App.) 72 S.W. 217 [mod 
in other respects 74 S.W. 17, 96 Tex. 
504, 97 Am.S.R. 932]. 
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[§ 169] (2) Necessary Parties. 
stated that the defendants must be necessary par- 
ties to the action in order to sustain venue in the 
county of the residence of one of them,’? and this 
is an express requirement under some statutes.** It 
has been held that this does not mean that they must 
be necessary to the maintenance of the suit in a 
technical sense7® unless expressly so required by 
statute,*° but that their presence must be necessary 
to a full determination of the entire controversy.** 
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It is frequently 


All parties are necessary if they are directly or 


76. Jennings, v. Marlin, 127 S.H. 


277, 160 Ga. 74. 


[a] TIllustration.—Adjudieation of 
a grantor as a bankrupt does not 
alone deprive him of all substantial 
interest, so that venue of a _ suit 
against him and his grantee, who re- 
sides in a different county to cancel a 
deed as fraud on creditors, may not 
be laid in the county of bankrupt’s 
residence. Jennings y. Marlin, 127 
S.E. 277, 160 Ga. 74. 


77. Richardson vy. D. S. Cage Co., 
252 S.W. 747, 113 Tex. 152; Umberson 
v. Krueger, (Tex.Civ.App.) 49 S.W. 
(2d) 528; Empire Gas & Fuel Co. v. 
State, (Tex.Civ.App.) 47 S.W.(2d). 265 
[af—- (Civ.App.) 21 S.W.(2d) 376]; 
Citizens’ Nat. Bank of Abilene v. 
Overstreet, (Tex.Civ.App.) 46 S.W. 
(2a) 409; Humphreys v. Young, (Tex. 
Civ.App.) 293  S.W. 655; Russell 
Grader Mfg. Co. of Texas v. McMillin, 
(Tex.Civ.App.) 271 S.W. 124. 


[a] Illustration.—As it must be 
shown, at least prima facie, that res- 
ident defendant is a necessary or 
proper party to the suit, in order to 
maintain venue against an out of 
county defendant, venue of a joint 
action against nonresident defendant 
and resident surety company for mis- 
avnpropriation of funds by the former 
as plaintiff’s agent before execution 
of surety bond cannot be maintained 
in the county of agent’s residence ov- 
er his protest. Russell Grader Mfg. 
Co. of Texas v. McMillin, (Tex.Civ. 
App.) 271 S.W. 124. 


78. See statutory provisions. 


79. Sproles v. Schepps, (Tex.Civ. 
App.) 26 S.W.(2d) 922. 
80. Oakland Motor Car Co. v 


Jones, (Tex.Civ.App.) 29 S.W.(2d) 861. 

[a] Distinction from proper par- 
ties.—The term “necessary parties” in 
Vernon Civ. St. Annot. art. 1995 subd 
29a, permitting suit, maintainable 
against any defendant in one county, 
to be maintained there against all 
necessary parties, refers to necessary 
as distinguished from proper parties. 
Oakland Motor Car Co. v. Jones, (Tex. 
Civ.App.) 29 S.W.(2d) 861. 

81. Cal.—Hellman vy. Logan, 82 P. 
848, 148 Cal. 58; Sayward v. Hough- 
ton; 23 P:2120,-82 Cal. 628; Briscoe v. 
Guaranty~Mortg. Co., 207 P. 487, 57 
Cal.App. 492. 

Ga.—Herrington vy. Bryan, 150 S.E. 
555, 169 Ga. 382. 

Tll.—Veroni v. Smith, 131 N.E. 679, 


298°Ill. 4384 [rev 217 Ill.App. 346]. 
Ky.—Stone v. Winn, 176 S.W. 933, 
6b xy. 9, 
Minn.—State v. District Court of 
Becker County, 182 N.W. 165, 148 
Minn. 488. 


Miss.—Burgin v. Smith, 141 So. 760, 
163 Miss. 797; Bufkin v. Grisham, 128 
So. 568, 157 Miss. 746. 

Mo.—State ex rel. Jackson vy. Brad- 
ley, 91 S.W. 488, 193 Mo. 33. 

Neb.—Latta v. Button Land Co., 136 
N.W. 1013, 91 Neb. 689. 


N.Y.—Greenleaf Realty Corpora- 


tion v. Phcenix Assur. Co., Limited, of 
gah 229 N,Y.S. 40, 224 App.Div. 
o4, 

Okl.—Amis v. Graham, 268 P. 216, 
131 Okl. 162. 

Or.—Sweeney v. Jackson County, 
178 P. 365, 93 Or. 96 [reh den 182 P. 
380, 93 Or. 96]. 


§.C.—Rankin Lumber Co. v. Grave- 


ley, 995 S.H..0349, 4A2 (S.C) od Zo. 
Tex.—Commonwealih Bank & 
Trust. Co..v. Heid Bros.,. (Commun: 


App.) 52 S.W.(2d) 74; American Soda 
Fountain Co. v. Hairston Drug Co., 
(Civ.App.) 52 S.W.(2d) 764; Umber- 
son v. Krueger, (Civ.App.) 49 S.W. 
(2d) 528; Citizens’ Nat. Bank of Cam- 
eron v. 'U. S. Bond & Mortgage Co., 
(Civ.App.) 48 S.W.(2d) 676; Mat- 
thews v. Hedley Motor Co., (Civ. App.) 
47 S.W.(2d) 661; Ellwood v. Pollard, 
(Civ.App.) 46 S.W.(2d) 731; Citizens’ 
Nat. Bank of Abilene v. Overstreet, 
(Civ.App.) 46 S.W.(2d) 409; Wool- 
ridge v. Owens, (Civ.App.) 44 S.W. 
(2d) 1061; Rowan v. Wurzbach, (Civ. 
App.) 44 S.W.(2d) 1083; Jones. v. 
Caldwell, (Civ.App.) 42 S.W.(2d) 
1052; Johnson v. First Nat. Bank, 
(Civ.App.) 42 S.W.(2d) 870; Smith 
v. Jacksboro Stone Products Co., (Civ. 
App.) 41 S.W.(2d) 347 [aff (Commn. 
App.) 53 S.W.(2d) 780]; Gulf Refin- 
ing Co. vy. Lipscomb, (Civ.App.) 41 
S.W.(2d) 248; Adkins v. Essler, (Civ. 
App.) 38 S.W.(2d) 411; Montgomery 
v. Owen, (Civ.App.) 37 S.W.(2d) 1107; 
Jackson v. First Nat. Bank, (Civ. 
App.) |) 3%.8..W...(2d)y 3565, Duvaliaive 
Boyer, (Civ.App.) 35 S.W.(2d) “18a; 
McCarroll v. Edwards, (Civ.App.) 22 
S.W.(2d) 684; Empire Gas & Fuel 
Co. v. State, (Civ.App.) 47 S.W.(2d) 
265 [aff (Civ.App.) 21 S.W.(2d) 376]; 
H. C. Burt & Co. v. City of Spearman, 
(Civ.App.) 19 S.W.(2d) 96; Fidelity 
Union “Mire Inss Co. wv.) HirstyNat: 
Bank, (Civ.App.) 18 S.W.(2d) 800; 
Lind v. Merchants’ State Bank & 
Trust Co., (Civ.App.) 16 S.W.(2d) 
385; Cerf v. Mings, (Civ.App.) 15 S. 
W.(2d) 91; Hill v. John W. Hunt & 
Son, ((Civ.App.)- 2) = Sowa) 638. 
Wool Growers’ Central Storage Co. 
v. Edwards, (Civ.App.) 10 S.W.(2da) 
577; Miller v.. Kram, -(Civ.App.)-2 se 
W.(2d) 1008; Roberts v. Bludworth, 
(Civ.App.) 295 S.W. 210; Dodson v. 
Isensee, (Civ.App.) 273 S.W. 634; 
Wichita County Water Improvement 
Dist. No. 1 v. W. E. Callahan Const. 
Co., (Civ.App.) 272 S.W. 629; Cox 
v..Union Nat. Ins. Co., (Civ.App.) 272 
S.W. 217; Kelly v. National Bank of 
Denison, (Ctv.App.) 271 S.W. 261; 
J. W. Ward Farming Co. v. Searcy, 
(Civ.App.) 257 S.W. 653; Brooks Sup- 
ply Co. v. Senter Bros. & Co., (Civ. 
App.) 245 S.W. 101; Elder v. Staten, 
(Civ.App.) 242 S.W. 480; Tuell y. 
Roberts, (Civ.App.) .233 S.W.’ 103: 
Cotton States Petroleum Co. v. Brit- 
ton, (Civ.App.) 230 S.W. 742; Shaw 
v. Stinson, (Civ.App.) 211 S.W. 505: 
Galveston Dry Goods Co. v. Mitchell, 
(Civ.App.) 171 S.W. 278; Cardwell v. 
Masterson, 66 S.W. 1121, 27 Tex.Ciy. 
App. 591. 


Wash.—State vy. Superior Court for 
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Chelan County, 5 P.(2d) 1041, 165 


Wash. 624. 


“A ‘necessary party’ to a suit, ac- 
cording to the general understanding 
of that term, is one who is so vitally 
interested in the subject-matter of 
the litigation that a valid decree can- 
not be rendered without his presence 
as a party.” Commonwealth Bank & 
Trust Co. v. Heid Bros., (Tex.Commn. 
App.) 52 S.W.(2d) 74, 75. 


[a] Accounting suits.—(1) Where 
an insurance agent, the manager of 
an insurance company, and a bank 
entered into an agreement, whereby 
the agent assigned renewals to the 
bank and the bank advanced money 
to the manager in payment of a debt 
due the manager from the agent, as- 
sSignment to the bank being made to 
secure the agent’s indebtedness to the 
bank, the three parties were all neces- 
Sary parties to a suit for an account- 
ing: Veroni-v. Smith, 131 N.B. 679; 
298 Ill. 434 [rev 217 Ill.App. 346]. (2) 
In a suit on a partnership account, 
where resident defendant had been 
released by plaintiff, he was not a 
proper and necessary party. Cox v. 
Union Nat. Ins. Co., (Tex.Civ.App.) 
272 S.W. 217. (3) Where a corpora- 
tion’s receivers sued for an account- 
ing under an oral contract, and de- 
fendant’s cross complaint against 
the receivers and the corporation’s 
officer and his wife sought an ac- 
counting and damages, all parties 
were necessary. State v. Superior 
Court for Chelan County, 5 P.(2d) 
1041, 165 Wash. 624. 


[b] Actions on contracts general- 
ly.—(1) One jointly and severally lia- 
ble to plaintiff is a necessary party. 
Commonwealih Bank & Trust Co. v. 
Heid Bros., (Tex.Commn.App.) 52 S. 
W.(2d) 74. (2) Under the common- 
law rule, in the absence of a statu- 
tory exception, the principal obligor 
is a necessary defendant to a cross 
action against him and his surety. 
Smith v. Jacksboro Stone Products 
Co., (Tex.Civ.App.) 41 S.W.(2d) 347 
[aff (Commn.App.) 53 S.W.(2d) 780]. 
(3) As regards venue, the lessor may 
be a proper and necessary party to a 
suit against the lessee to recover bo- 
nus and rental due the state under 
an oil and gas lease, which the lessee 
had paid over to the lessor. Empire 
Gas & Fuel Co. v. State, (Tex.Civ. 
App.) 47 S.W.(2d) 265 [aff (Civ.App.) 
21 S.W.(2d) 376]. (4) Where defend- 
ant agreed to share equally with 
plaintiff the proceeds of a lease taken 
in defendant’s name, which lease de- 
fendant assigned, reserving royalties, 
he was a “necessary party” to a suit 
for royalties in the county of as- 
‘signee’s residence. Rowan v. Wurz- 
bach, (Tex.Civ.App.) 44 S.W.(2d) 
1033. (5) A contract to pay. at- 
‘ttorney fees out of rentals from 
mineral leases which is not an equi- 
table assignment of part of the 
rentals so as to authorize suit for 
services in the county where deposi- 
tory for rentals was located. Jones 
v. Caldwell, (Tex.Civ.App.) 42 S.W. 
(2a) 1052. (6) A buyer, who as- 
signed his contract without having 
breached it or warranted delivery, and 
was not shown to have caused its sub- 
sequent breach by the seller, a cor- 
poration, is not a necessary or prop- 
er party to an assignee’s suit for fail- 


ure to make prompt delivery. Brooks 
Supply Co. v. Senter Bros. & Co., 
(Tex.Civ.App.) 245 S.W. 101. (7) A 


jJessee under an oil and gas lease is 
not a “necessary party’’ to a suit by 
the lessor’s assignee against the les- 
sor as guarantor of rent. Duvall v. 
Boyer, (Tex.Civ.App.) 35 S.W.(2d) 
181. (8) An insurance company was 
not, as respected venue, a “necessary 


VENUE 


party” to a suit against a general 
agent to recover commissions on pre- 
miums. Cerf v. “Mings, (T’ex.Civ. 
Anp.) 15 S.W.(2d) 91. (9) An execu- 
tion debtor who was not party to bond 
is neither a necessary nor a proper 
party to a suit on a bond to restrain 
execution sale. Kelly v. National 
Bank of Denison, (Tex.Civ.App.) 271 
S.W. 261. (10) An alleged fraudu- 
lent grantee is not a “necessary par- 
ty” to a suit against a grantor on 
notes and to subject land to payment 
of debt. Umberson v. Krueger, (Tex. 
Civ. App.)= 49) SEW C2d)) 5218s «GLI en: 
a suit on a sworn account against 
debtors, purchasers of stock in viola- 
tion of Bulk Sales Law, are not neces- 


sary parties. Gulf Refining Co. v. 
Lipscomb, (Tex.Civ.App.) 41 S.W. 
(2d) 248.% (12) A seller’s agent not 


accounting for receipts is not a nec- 
essary party to a seller’s action 
against a buyer for the balance due 
for sheep sold. Burgin v. Smith, 
(Miss.) 141 So. 760. (13) In an ac- 
tion on a contract with a school dis- 
trict of B county for the purchase of 
certain bonds wherein plaintiff was 
shown to have delivered his check to 
the district certified by a bank of R 
county, and suit was brought to have 
the check surrendered and canceled 
and to enjoin the school district from 
cashing it and the bank from paying 
it relative t venue, the bank, al- 
though a proper party, was probably 
not a necessary party, the cause of 
action asserted being against the 
school district. State v. District 
Court of Becker County, 182 N.W. 
165, 148 Minn. 488. (14) A mortga- 
gee is a necessary and proper party 
in an action on fire insurance poli- 
cies. Greenleaf Realty Corporation 
v. Phcenix Assur. Co., Limited, of 
London, 229 N.Y.S. 40, 224 App.Div. 
652. 


[ec] Cancellation and rescission 
suits.—(1) In a suit to rescind a pur- 
chase of corporate stock for fraud, 
and to cancel a note given in pay- 
ment for the stock, brought against 
the payee of the note and the subse- 
quent holder, the holder of the note 
is a necessary party. Briscoe v. 
Guaranty Mortg. Co., 207 P. 487, 57 
Cal.App. 492. (2) A bank is a neces- 
sary and proper party in an action 
to ‘rescind a contract to purchase 
land, to impound negotiable securi- 
ties in the hands of a bank, and for 
other relief. Latta v. Button Land 
Cor L365 NAW. bOLS,. 91 sNeb..689. , 63) 
Resident defendant issuing cashier’s 
check not a necessary party to a suit 
to cancel a purchase contract and 
recover cashier’s check. H.C. Burt & 
Co. v. City of Spearman, (Tex.Civ. 
App.) 19 S.W.(2d) 96. (4) Defend- 
ants, inducing plaintiffs to believe a 
note paid, are not necessary parties to 
a suit to cancel a note and remove 
cloud from title. Fidelity Union Fire 
Ins. Co. v. First Nat. Bank, (Tex.Civ. 
App.) 18 S.W.(2d) 800. 

[d] Foreclosure and _ deficiency 
suits.—(1) Where a complaint on a 
note and to foreclose a pledge of stock 
was filed against the pledgor and the 
corporation in the county of the cor- 
poration’s residence, and alleged that 
the corporation claimed some lien on, 
or interest in, the stock, which was 
subject to plaintiffs’ rights, and pray- 
ed that plaintiffs’ debt be declared a 
first lien on the stock and that the 
corporation's interest was subsequent 
to plaintiffs’ rights, the corporation 
was an indispensable party. Hell- 
man v. Logan, 82 P. 848, 148 Cal. 58. 
(2) Claimants of a mortgaged chattel 
against whom the mortgagee estab- 
lished a prima facie cause of action 
of estoppel to deny the mortgagor’s 
title, were necessary parties to a 
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foreclosure suit. Jackson v. First 
Nat. Bank, (Tex.Civ.App.) 37 S.W. 
(2d) 356. (8) Tenant is a necessary 
party to an action against a tenant 
for rent and to foreclose the land- 
lord’s lien, and against parties claim- 
ing as mortgagees under a mortgage 
from the tenant, for conversion of 
property subject to the lien. Card- 
well v. Masterson, 66 S.W. 1121, 27 
Tex.Civ. App; 591s. (4). In a suit_by a 
junior mortgagee to foreclose a mort- 
gage, in which by an amended peti- 
tion prior mortgagees were made de- 
fendants, who thereon filed a cross 
action seeking a foreclosure of their 
lien, subsequent lienholders were nec- 
essary parties to the cross action. J. 
W. Ward Farming Co. v. Searcy, (Tex. 
Civ-App.) 257 S.W.. 6538." (5) A ‘sub= 
sequent vendee of mortgagors is a 
necessary party to the mortgagee’s 
foreclosure under a trust deed author- 
izing maintenance of a foreclosure 
suit against the vendee in the county 
where a note secured by a trust 
deed was executed. Citizens’ Nat. 
Bank of Cameron v. 'U. S. Bond & 
Mortgage Co., (Tex.Civ.App.) 48 S. 
W.(2da) 676. (6) The grantee of 
mortgaged premises having a legal 
title was a necessary party to fore- 
closure. Lind v. Merchants’ State 
Bank & Trust Co., (Tex.Civ.App.) 16 
S.W.(2d) 385. (7) A party having a 
prior lien on premises is a necessary 
party to an action on a vendor’s lien 
note and for foreclosure of the lien. 
Dodson vy. Isensee, (Tex.Civ.App.) 273 
S.W. 634. (8) One acquiring a mort- 
gagor’s title to an automobile with 
knowledge of the mortgage and notes 
did not thereby make himself a party 
to the contract evidenced by the mort- 
gage and notes. Tuell v. Roberts, 
(Tex.Civ-App.) 233 -S.W. 103.°. (9); In 
an action on a note and to foreclose a 
deed of trust lien defendants, whcse 
claim to the lands against which the 
lien was alleged to exist was entirely 
disassociated from any claim or as- 
sertion of right their codefendants 
might make, and who were charged 
with no joint liability resting on ccn- 
tractual relations or any other rela- 
tions, are not necessary parties. Eld- 
er v. Staten, (Tex.Civ.App.) 242 S.W. 
480. (10) A tenant holding crops as 
a mere stakeholder and a bank with 
a lien on rents are not “necessary par- 
ties” to a suit for deficiency after 
foreclosure of a trust deed: Ellwood 
v. Pollard, (Tex.Civ.App.) 46 S.W.(2d) 
731. (11) The holders of a mechan- 
iec’s lien on a house, removed from 
the land subject to a vendor’s lien, 
are not necessary parties to a suit 
on a vendor’s lien note. Woolridge v. 
Owens, (Tex.Civ.App.) 44 S.W.(2d) 
1061. (12) Parties claiming an inter- 
est in mortgaged property are not 
necessary parties to a foreclosure 
Suit. Johnson’ vv.) Birst SNate) Banksy 
(T’ex.Civ. App.) 42 S.W.(2d) 870. 
(138) That one or more joint owners 
or tenants in common had mortgaged 
their interests would not make the 
others either proper or necessary par- 


ties to a foreclosure suit. Spencer v. 
Presbyterian Board of Ministerial 
Relief and Sustentation, (Tex.Civ. 


App.) 36 S.W.(2d) 606 [foll Spencer 


v.. Citizens” Sav. Bank & Trust Coy 
(Tex.Civ. App.) 36) SW. Cad) 610; 
Spencer v. Citizens’ Sav. Bank & 


Trust Co., (Tex.CivApp) 36 S.W.(2d) 
609; - Spencer v. Straight, (Tex.Ciy. 
App.) 386 S.W.(2d) 609; Spencer v. 
Missouri Walley College, (Tex.Civ. 
App.) 86 S.W.(2d) 609; Spencer v. 
Missouri State Life Ins. Co. (Tex. 
Civ.App.) 609]. 

{e] Injunction suits.—A court of 
the county wherein a sheriff resided 
was without jurisdiction to enjoin a 
sale of land for taxes by a person re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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indirectly involved in securing all the relief for 
plaintiff,S? properly included in his prayer for re- 
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denee.®® 


lhef,** or in enabling defendant to present his de- 


fenses, interplead, or to recover over.*4 
have an interest which a final judgment would af- 
fect.5°> If the resident defendant is not a necessary 
party, the court will not acquire jurisdiction as 
against a nonresident defendant,’® and the latter, 
whether or not a necessary party,® 


siding in another county. Herring- 
as Vv. Bryan, “150 S.B.. 555, 169 Ga. 
{f] Interpleader suits.—That an 


improvement district letting a con- 
tract was codbligee in a subcontrac- 
tor’s bond does not make it a neces- 
sary party to a contractor’s inter- 
pleader suit against a subcontractor, 
surety on bond, and claimants of 
amount due from the _ contractor. 
Wichita County Water Improvement 


Dist. No. 1 v. W. E. Callahan Const. 
Co., (Tex.Civ.App.) 272 S.W. 629. 
[g¢] Specific performance suits.— 


(1) An action for specific perform- 
ance of a contract for the sale of min- 
eral rights is properly brought in the 
county where the purchaser of the 
mineral rights subsequent to plain- 
tiff resided. Amis v. Graham, 268 P. 
et6 wast OkL 62 2(2) Ini tasuit.-for 
specific performance, brought in the 
county of the residence of defendant 
contracting party, nonresident par- 
ties having an interest in land were 
“necessary parties.” Montgomery v. 
Owen, (Tex.Civ.App.) 37 S.W.(2d) 
1107. (3) A mortgagee, is neither 
a necessary nor a proper party toa 
suit against a mortgagor for specific 
performance of a contract for sale. 
Miller vy. Fram, (Tex.Civ.App.) 2 S. 
W.(2d) 1008. (4) In an action to 
compel a stockholder in a corpora- 
tion to transfer his shares in fulfill- 
ment of an alleged agreement, the 
corporation, although not improperly 
made a defendant, is not a necessary 
party. Sayward v. Houghton, 23 P. 
120, 82 Cal. 628. 


[h] Suits to recover deposits in 
escrow.—(1) Forfeit money held in 
escrow by stakeholder who was nec- 
essary party. Roberts v. Bludworth, 


(Tex.Civ:App:)  295= S.W.) 210. (2) 
The custodian of notes on which 
plaintiff sought entry of credit in 


such amount as might be established 
against a nonresident owner thereof 
for its breach of warranty and fraud 
is a “necessary party.’’ American 
Soda Fountain Co. v. Hairston Drug 
Co., (Tex.Civ.App.) 52 S.W.(2d) 764. 


{i] Tort actions.—(1) An agent 
for a manufacturer was properly join- 
ed in a suit for permitting deleteri- 
ous substances in drinks. Bufkin v. 
Grisham, 128 So. 563, 157 Miss. 746. 
(2) Members of a mining partner- 
ship employing a driver of a truck 
causing damages were necessary 
parties in an action against the driv- 
er. Adkins v. Essler, (Tex.Civ.App.) 
38 S.W.(2d) 411. (3) Alleged con- 
verters of a mortgaged automobile 
are not ‘necessary parties” to a suit 
to foreclose a mortgage. Matthews 
v. Hedley Motor Co., (Tex.Civ.App.) 
47 S.W.(2d) 661. (4) A bank to 
which papers were forwarded for ex- 
ecution is not a joint tort-feasor with 
the forwarding bank, so as to consti- 
tute the former a proper and neces- 
sary party. Citizens’ Nat. Bank of 
Abilene v. Overstreet, (Tex.Civ.App.) 
46 S.W.(2d) 409. (5) Converter was 
not a “necessary party” to a suit 
against a mortgagor. Wool Grow- 
ers’ Central Storage Co. v. Edwards, 
(Tex.Civ.App.) 10 S.W.¢€2d) 577. (6) 
One not jointly liable for injury in 


They must 


‘ may have the 


an automobile accident is not a nec- 
essary party. Justin McCarty, Inc., 
v. Ash, (Tex.Civ.App.) 18 S.W-(2d) 
765. (7) Sustaining a plea of priv- 
ilege of defendant, alleged concur- 
rently negligent with other defend- 
ant in causing plaintiff's injury in an 
automobile collision, was not error, 
since judgment for or against the oth- 
er defendant would not affect the par- 
ties making the plea, and hence they 
would not be necessary parties. Mc- 
Carroll v. Edwards, (Tex.Civ.App.) 22 
S.W.(2d) 684. 

82. Wade v. Powell, 20 Ga. 645; 
W. B. Foshay Co. v. Mercantile Trust 
Co., 208 N.W. 203, 166 Minn. 442; 
Montgomery v. Owen, (Tex.Civ.App.) 
37, S.W..(@2d) 1107. 


83. Hellman v. Logan, 82 P. 848, 
148 Cal. 58; Greenleaf v. Jacks, 65 P. 
1039, 133 Cal. 506; Quint v. Dimond, 
Of eP 0345.13.59 Calys5 72: 

[a] Action for part of relief.— 
The fact that plaintiffs might have 
maintained an action for part of the 
relief to which they were entitled, in 
which only the pledgor could properly 
have been made a defendant, did not 
authorize a change of venue of the 
action alleged. Hellman y. Logan, 82 
P. 848, 148 Cal. 58. 


84 Montgomery v. Owen, (Tex. 
Civ.App.) 87 S.W.(2d) 1107. 
85. McCarroll v. Edwards, (Tex. 


Civ.App.) 22 S.W.(2d) 684. 


86. State ex rel. Jackson v. Brad- 
ley, 91 S.W. 483, 193 Mo. 33. 


87. Citizens’ Nat. Bank of Abilene 
v. Overstreet, (Tex.Civ.App.) 46 S.W. 
(2d) 409; Houser v. Harris, (Tex.Civ. 
App.) 44 S.W.(2d) 784; Carlton v. 
Newton, (Tex.Civ.App.) 44 S.W.(2d) 
475; State v. Superior Court of King 
County4.34,0P.. W031 AWiashe 06: 

[a] Equity suits.—The fact that 
in an equity action, the substantial 
object of which is ‘to enforce a trust, 
there are joined as defendants parties 
against whom other relief is sought, 
but who are not necessary parties 
to a determination of the trust ques- 
tion, will not defeat the alleged trus- 
tee’s right to have the action tried 
in the county in which he resides. 
State v. Superior Court of King Coun- 
ty, 34 P. 1103, 7 Wash. 306. 

88. Hannon vy. Nuevo Land Co., 112 
P. 1103, 14 Cal.App. 700. 

89. Ala.—J. H. Scruggs Const. Co. 
v. Coosa County, 89 So. 527, 206 Ala. 
137. 

Iowa.—Hart v. Wood, 209 N.W. 430, 
202 Iowa 58; Stevens v. People’s Sav. 
Bank, 171 N.W. 130,.185 Iowa 619. 

Kan.—Macksville State Bank v. 
Ehrlich, 241 P. 462, 119 Kan. 796. 


Ky.—Ferguson v. Moore, 44 S.W. 
113, 19 Ky.L. 1681. 

Miss.—Trolio v. Nichols, 133 So. 
207, 160 Miss. 611. 

Okl.—Oklahoma State Bank of 


Gushbinge-v. }Buzzard, a5) .Pa 750, as 
Okl. 250. 

Tex:—Childress ‘vy.’ Brooks, (Civ. 
App.) 265 S.W. 224; Gambrell v. Ta- 
tum, (Civ.App.) 228 S.W. 287; Moore 
v. Coleman, (Civ.App.) 195 S.W. 212; 


[§ 170] (8) Proper Parties. 
cisions holding that it is sufficient if defendant is 
a proper, although not a necessary, party,®® but it 
is uniformly held that if defendant is not even a 
proper party to the action, venue cannot be sus- 
tained as against a nonresident. codefendant. 
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place of trial changed to the county of his own resi- 


There are many de- 


90 


Allen y. Edrington, 125 S.W. 362, 58 
Tex.Civ.App. 542. 


[a] Tllustrations.—(1) In a suit 
to cancel warrants issued by a coun- 
ty, the depository of the county is a 
proper party, although not a neces- 
sary party, and when brought in gives 
venue to the county of its residence. 
itt AScruges \ Const,  ComnvemOoos a: 
County; '89'S0...527, 206 Ala. 1377 “2p 
In a replevin action, plaintiff's ven- 
dor, who delivered an automobile to 
one from whom he purchased it under 
a conditional sales agreement, was a 
proper party, so that venue was prop- 
erly laid in the county of his resi- 
dence. Hart v. Wood, 209 N.W. 430, 
202 Towa 58. (3) Where petition and 
exhibit stated a cause of action 
against the payee and transferor of 
a note so as to make him a proper 
party, service on him gave the court 
jurisdiction, and justified summoning 
the maker as codefendant, although 
she was a resident of another county. 
Macksville State Bank v. Ehrlich, 241 
P. 462, 119 Kan. 796. (4) In an ac- 
tion for money deposited by plaintiff 
to secure his performance of a con- 
tract, brought on the ground of its 
conversion by defendant bank and a 
promoter, the latter, who had joined 
the bank in the scheme to turn over 
money to another, although he had no 
interest in the money, was a proper 
party defendant, so that’ suit was 
properly brought in the county of his 
residence. Oklahoma State Bank of 
Cushing v. Buzzard, 175 P. 750, 73 Okl. 
250. (5) Plaintiff sued F and G in 
the Christian circuit court, claiming 
an interest in a crop of tobacco ship- 
ped by F to G, on which G claimed a 
lien as warehoaseman, the prayer 
being for the appointment of a re- 
ceiver. F resided in Logan county, 
and was served with process there, 
and G resided in Christian county, 
and was served with process there. 
It was held that the Christian circuit 
court had jurisdiction. Ferguson ‘v. 
Moore, 44 S.W. 113, 19 Ky.L. 1681. 
(6) A vendor’s action to recover a 
portion of the purchase price placed 
in escrow on the performance of his 
part of the contract brought against 
the purchaser and the bank with 
which the money was deposited was 
properly brought in the county in 
which the bank was. situated, the 
bank being a proper defendant in such 
case. Gambrell v. Tatum, (Tex.Civ. 
App.) 228 S.W. 287. (7) In a suit to 
restrain the operation of a cotton gin 
as a nuisance, nonresident deiendants 
are not privileged to be sued in the 
county of their residence where their 
superintendent of contruction is a 
resident of the county and is actively 
interested in the establishment of 
the gin. Moore v. Coleman, (Tex.Civ. 
App.) 195 °8..W.. 212. 


90. Ind.—Swain v. Hunt, 99 N.E. 
529, 52 Ind.App. 626. 

Ky.—Commonwealth vy. James, 128 
S.W. 338, 138 Ky. 472. 

Mo.—Kerrin v. Roberson, 
252. ‘ 

Ohio.—Howard y. Levering, 8 Ohio 
Cir.Ct. 614. 

S.C.—Rankin Lumber Co. v. Grave- 
ley4°9:9 (S. Ei" 349¥ 112 'S.@¥ 128. 
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[§ 171] (4) Formal or Nominal Parties. 
merely nominal or formal parties have no substan- 
tial interest in the controversy,®! their joinder as 
defendants will generally not sustain venue.?? 


[§ 172] (5) Dismissal or Failure To Recover as 
In some jurisdic- 
tions, where an action is properly brought in the 
county wherein some or one of the defendants re- 
sides, if may be retained notwithstanding there is 
a dismissal of the resident defendants®® or they are 


to Parties; Removal of Party. 


Tex.—Cotton States Petroleum Co. 
v. Britton, (Civ.App.) 230 S.W. 742; 
FVirst Nat. Bank v. Sanford, (Civ. 
App.) 228 S.W. 650; National Union 
Fire Ins. Co. v. Littlejohn, (Civ.App.) 
228 S.W. 595; Shaw v. Stinson, (Civ. 
App.) 211 S.W. 505; Thomas Goggan 
& Bros. v. Morrison, (Civ.App.) 163 
S.W. 119; Waldrep v. Roquemore, 127 
S.W. 248, 60 Tex.Civ.App. 138. 


[a] Tllustrations.—(1) An action 
brought in H county against a wo- 
man living in M county and her di- 
vorced husband living in H county, 
on a note executed by her before mar- 
riage, is not brought in the proper 
county. Swain v. Hunt, 99 N.E. 529, 
52 Ind.App. 626. (2) An action to 
eancel a patent for fraud being a 
transitory action, the F county cir- 
cuit court had no jurisdiction of par- 
ties who did not reside in and were 
not served in F county, the only de- 
fendant residing therein not being a 
proper. party. Commonwealth  v. 
James, 128 S.W. 338, 138 Ky. 472. (3) 
As under Negotiable Instruments Act 
§§ 132, 135 (Vernon Civ. St. Annot. 
art 5941), an acceptance of a draft 
must be written to be binding, an al- 
leged oral acceptor of a draft is not 
a proper party to an action against 
the drawer of the draft, and hence, 
where the alleged aeceptor resided 
in a county other than that in which 
the drawer resided and action was 
begun, the action as to it must be 
transferred, under Vernon Ciy. St. 
Annot. arts 2007, 2008, regardless of 
plaintiff's allegation that the acceptor 
was estopped from setting up the 
statute of frauds; for, as the accept- 
or was not a proper party, the laying 
of the venue in a county of which it 
was not a resident could not be jus- 
tified. First Nat. Bank y. Sanford, 
(Tex.Civ.App.) 228 S.W. 650. (4) 
Plaintiff, cannot, by joining trustees 
as parties defendant, compel a de- 
fendant to try the case in a county 
other than his residence, when if the 
trustees were necessary or proper 
parties they should be plaintiffs and 
have sued in the county where the 
objecting defendant lives or in county 
other than where suit was brought. 
Rankin Lumber Co. v. Graveley, 99 
S.E. 349, 112 S.C. 128. 


91. O’Brien v. O’Brien, 116 P. 696, 
16 Cal.App. 198. And see also supra 
§§ 168, 169. 

92. O’Brien v. O'Brien, 116 P. 696, 
16 Cal.App. 193; Hart v. Oatman, 1 
Barb. (N.Y.) 229; Jones. Bros, wv. 


Strickland, 81 S.E. 792, 97 S.C. 444. 


[a] Zllustrations.—(1) That a 
resident surviving a partner properly 
joined in an action by the adminis- 
tratrix of the deceased partner for an 
accounting, united with his nonresi- 
dent codefendant in an application 
for a change of venue, and by affidavit 
averred that he, the resident defend- 
ant, was not in possession of the 
property or assets of the firm, and was 
but a nominal party with no substan- 
tial interest in the defense of the 
action, did not affect plaintiff’s right 


VENUE 


Since 


to have the action tried at the place 
where the resident defendant resided. 
O’Brien v. O’Brien, 116 P. 696, 16 
Cal.App. 193. (2) Where, in an ac- 
tion to recover for the unlawful de- 
tention of a mule, plaintiffs alleged 
a sale to S, and the taking of a chat- 
tel mortgage, and a sale by S to B, 
both of whom were residents of B 
county, and that thereafter defendant 
V, as agent of defendant bank, both 
being nonresidents, took possession 
of the mule, defendants S and B were 
not mere nominal parties to the ac- 
tion which was properly brought in 
B county under Code Civ. Proc. (1912) 
§ 174. Jones Bros. v. Strickland, 81 
S-E. 792, 97 S.C. 444. (8) Where de- 
fendant objecting to venue has a sub- 
stantial interest adverse to that of 
plaintiff and against whom substan- 
tial relief is sought, trustees who are 
nominal defendants and against 
whom plaintiff does not seek substan- 
tial relief are, so far as plaintiff is 
concerned, immaterial defendants. 
Rankin Lumber Co. v. Graveley, 99 
S.H. 349, 122-.S;Ci5128. 


93. Robertson v. Thompson, 3 Ind. 
190; Pike County Coal Co. v. Farra- 
bee, 1387 N.E. 680, 79 Ind.App. 210; 
Christian v. O’Neal, 46 Miss. 669; 
Read v. Renaud, 14 Miss. 79; January 
v. Rice, 33 Mo. 409; Gray v. Grand 
River Coal & Coke Co., 162 S.W. 277, 
175 Mo.App. 421; Harris v. Allison, 
(Tex.Civ. App.) 29° S.W.(2d) 413. 
Compare Fisher v. Rumler, 214 N.W. 
310, 239 Mich. 224 (where venue was 
not dependent on residence but upon 
place where fact happened). 


“In the case before us a writ was 
executed on a resident defendant to 
the suit as instituted and who might 
have been, so far as appeared, legal- 
ly included in the judgment. Both 
of the defendants having been there- 
fore served with legal process they 
were under the jurisdiction of the 
court and for all purposes of legal 
procedure in the cause were legally 
in court.” Robertson v. Thompson, 
3 Ind. 190, 192. 


94. Thomas. v. Ellison, 116 S.W. 
1141, 102 Tex. 354; Harris v. Allison, 
(Tex.Civ.App.) 29 S.W.(2d) 4138. 


[a] Compromise by resident de- 
fendant and release.—Slaton v. An- 
thony, (Tex.Civ.App.) 143 S.W. 201. 


[b] Disclaimer by defendant and 
discharge.—Logan vy. Ludwick, (Tex. 
Civ.App.) 283 S.W. 548. 


{c] That guarantor has been re- 
leased from liability cannot be inter- 
posed, as affecting the question of 
venue by the principal defendant, who 
resides in another county, but is sued 
with the guarantor, and in the county 
of the guarantor’s residence. Slaugh- 
ter v. Moore, 42 S.W. 372, 17 Tex.Civ. 
App. 233. 

95. Hunter v. Harrell, 163 N.E. 295, 
88 Ind.App. 68; Van Buren y. Pratt, 
256 P. 1006, 123 Kan. 581; Farmers’ 
Grain & Supply Co. v. Atchison, T. & 
S. F. Ry. Co., 245 P. 734, 120 Kan.. 21, 
121 Kan. 10; Strait Bros. v. Chaney, 
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otherwise removed from the action,®* or there is a 
failure to establish a liability as against them,”° 
if the action has been begun in good faith,®® and, 
more particularly, if defendant has appeared.®? 
other jurisdictions, however, the action cannot be re- 
tained against the nonresidents after dismissal as 
to the defendant whose joinder authorized suit with- 
in the county®® or if no lability is established as 
against him,°®® and this rule is embodied in various 
forms in statutes in other jurisdictions. 


In 


For ex- 


(Tex.Civ.App.) 209 S.W. 219; Toland 
v. Sutherlin, 110 S.W. 487, 49 Tex.Civ. 
App. 538; Hoskins v. Velasco Nat. 
oa 107 S.W. 598, 48 Tex.Civ.App. 


[a] Discharge in bankruptcy.— 
Hoskins v. Velasco Nat. Bank, 107 S. 
W. 598, 48 Tex.Civ.App. 246. 

[b] Successful plea of limitations. 
—Strait Bros. v. Chaney, (Tex.Civ. 
App.) 209 S.W. 219. 

96. Pike County Coal Co. v. Farra- 
bee, 137 N.E. 680, 79 Ind.App. 210; 
Van Buren v. Pratt, 256 P. 1006, 123 
Kan. 581; Farmers’ Grain & Supply 
Con Ver Atchison (Tsic&1 So Beier Com 
245 P.»734, 120 Kan. 21,,121 Kan.-10; 
Chorn v. Zollinger, 128 S.W. 213, 143 
Mo.App. 191; Strait Bros. v. Chaney, 
(Tex.Civ.App.) 209 S.W. 219; Toland 
v. Sutherlin, 110 S.W. 487, 49 Tex. 
Civ. App. 538. 


97. Remington Sewing Mach. Co. 
Vv. Cole ¢2.Gal.311) 


98. Barnes v. Balz, 292 S.W. 391, 
173 Ark. 417; Christian v. Terry, 138 
S.E. 244, 36 Ga.App. 815; Oklahoma 
State Bank of Ada v. Reed, 247 P. 402, 
121. .-Ok).. 103: City. of Sumter “va U. 
S. Fidelity & Guaranty Co., 106 S.B. 
778, 116 S.C. 29; Tate v. Blakely, 21 
SiC.E5 297: 


[a] Arrest of judgment.—Metcalfe 
v. Hale, 156 S.E. 301, 42 Ga.App. 402; 
Christian v. Terry, 138 S.E. 244, 36 
Ga.App. 815. 


[b] Where nonresident has not ap- 
peared.—Cobbey v. Wright, 36 N.W. 
505, 23 Neb. 250. 


99. Warren v. Rushing, 87 S.E. 775, 
144 Ga. 612; Hamilton v. Du Pre, 35 
S.BE. 684, 111 Ga. 819; Rounsaville v. 
McGinnis, 21 S.E. 123, 93 Ga. 579: 
Metcalfe v. Hale, 156 S.E. 301, 42 Ga. 
App. 402; Jackson v. United Produc- 
ers’ Pipe Line Co., (Tex.Civ.App.) 33 
S.W.(2d) 540. 


{aj Joint contract alleged but not 
PEN dant aes v. Hazlett, 4 Ohio St. 


[b] After abandonment of cross 
action against resident defendant not 
served with process the cause stands 
as if he had never been sued. Smith 
v. Jacksboro Stone Products Co., 
(Tex.Civ.App.) 41 S.W.(2d) 347 [aff 
(Commn.App.) 53 S.W.(2d) 780]. 

1. See statutory provisions; and 
cases infra this note and notes 2-8. 


[a]. In Iowa the code expressly 
provides that where apparent juris- 
diction is obtained over a nonresident 
of the county by uniting him as a 
defendant with resident codefendants 
and thereafter the action is dismissed 
as to the residents, or judgment is 
rendered in their favor, or there is a 
failure to obtain judgment against 
them, the nonresident defendant is 
entitled to have the cause dismissed 
as to him also. This statute has been 
applied in an_ action against: (1) A 
physician and a dentist jointly for 
malpractice. Nelson v. Sandell, 209 
N.W. 440, 202 Iowa‘ 109, 46 A.L.R. 
1447. (2) The sheriff of another 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ample, the statute may provide that plaintiff in per- 
sonal actions where there is more than one defend- 
ant may commence his action in the county where 
either of defendants resides and have his writ or 
writs directed to any other county or counties where 
the other defendant or either of them may be found, 
but if verdict is not found or judgment rendered 
against the resident defendant judgment will not 
be rendered against the nonresident defendants un- 
less they appear and defend, and not then if the ac- 
tion is dismissed as to the resident defendant or de- 
fendants.? Under such a statute an instruction to 
find the resident not guilty is to be regarded as a 
dismissal;* and likewise the nonresident may move 
to quash the service of summons made upon him out- 
side of the county where the jury find the resident 
defendants not guilty and the nonresident guilty.* 
The nonresident is entitled to have the service of 
summons quashed but is not entitled to have the suit 
dismissed.®° Such a statute is intended to protect a 
defendant against being sued out of the county 
where he resides or may be found except upon joint 
causes of action.© Under a similar statute which 
omitted the condition as to dismissal, it was held 
that after appearance and plea the nonresidents were 
not entitled to withdraw their plea and plead to the 
jurisdiction on a dismissal as to the resident de- 
fendant’ unless it appeared that the resident defend- 
ant was joined solely for the purpose of obtaining 
jurisdiction over the nonresidents.*® 


Joint obligors. Where the statute provides that. 
an action against joint obligors may be tried in the 
county in which either of them resides, jurisdiction 
against the nonresident is not ousted by the fact 
that the resident defendant is relieved of the obliga- 


county and others for levy on, and [358]. 
sale of, his property under execution 4. 
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tion by some fact arising after suit is filed which 
he may plead in avoidance of the obligation,’ as, 
for example, a discharge in bankruptcy obtained sub- 
sequent to the filing of the suit.'° 


Amendment setting up new cause of action. 
Where an action is dismissed a§ to one of the origi- 
nal defendants and an amended complaint filed 
against the other which states a new and different: 
cause of action, he is entitled to be sued in the coun- 
ty of his residence. 


Dismissal of nonresident. Where an action is 
brought against defendants jointly and not sever- 
ally, if the nonresident defendant is entitled to be 
sued in the county of his residence, the cause cannot 
be dismissed as to him and proceed as to the other.*? 


[§ 173] (6) Death of Party. If the sole resident 
codefendant dies, the jurisdiction of the court over 
the nonresident defendant is not thereby ousted.t? 
Where the statute provides that in the event of the 
death of one of several’ defendants, such death may 
be suggested and the suit proceed as to the others,!4 
it is no defense that letters of administration have 
been issued in another court,t® and judgment may be 
rendered against the nonresident defendants.1% 


[§ 174] (7) Failure of Resident To Appear. That 
one defendant does not appear does not of itself 
give the other the right to have the venue changed 
to the county of his residence.17 


[§ 175] (8) Misjoinder of Parties and Joinder 
for Purposes of Venue. An action is improperly 
brought in the county of a resident defendant where 
he is joined for the frauduient purpose of acquiring 
jurisdiction of the nonresident defendants'® and not 


11. Williams v. Lowe, 97 N.E. 809, 
Ind.App. 606. 


against another. Woodling v. Mitch- 
ell, 103 N.W. 115, 127 Iowa 262. 


{b] In Kentucky (1) where an ac- 
tion brought’ against two telephone 
companies pursuant to Code Civ. 
Pract. § 78, authorizing a joint ac- 
tion where some of the defendants 
reside in the county and others do 
not, for breach of a contract to trans- 
mit and deliver a message was dis- 
missed as to the resident defendant 
the court, under § 80, lost jurisdiction 
as to the other unless defendant sum- 
moned out of the county defended 
without objection to the jurisdiction 
of the court. Gainesboro Telephone 
Co. v. Buckner, 169 S.W. 1000, 160 Ky. 
604. (2) Where a transitory action 
was brought in a county where a de- 
fendant resided and was served, but 
the other defendant resided and was 
served in another county, the action 
having been dismissed as to the resi- 
dent defendant was_ properly  dis- 
missed as to the other. Martin v. 
Franklin, 169 S.W. 540, 160 Ky. 61; 
Munday v. Gott, 142 S.W. 238, 146 
Ky. 177. (3) A. judgment taken 
against the nonresident served in an- 
other county is void. Second Nat. 
Bank v. Prichard, 189 S.W. 14, 172 Ky. 
190. 

2. See Maguire v. Peoria & Pekin 
Union R. Co., 264 Ill.App. 333 (hold- 
ing that a nonresident defendant who 
challenged the jurisdiction of the 
court at the earliest opportunity and 
reserved the jurisdictional point even 
after it was ordered to plead did not 
appear and defend). 


3. Shomide v. Brewerton, 137 N. 
EB. 881, 306 Ill. 365 [rev 223 Ill.App. 


App. 
5. Shomide v. Brewerton, 137 N. 
E. 881, 306 Ill. 365 [rev 223 Ill.App. 
358]; Robinson v. Stewart, 252 Il. 
App. 203. See Maguire y. Peoria & 
Pekin Union R. Co., 264 Ill.App. 333 
(holding that, where defendant did 
not appear and defend, the action 
should be dismissed as to him). 


6. Shomide v. Brewerton, 137 N. 
E. 881, 306 Ill. 365 [rev 223 Ill.App. 
358]. 

7. Williams v. Morris, 86 N.E. 729, 
237 Ill. 254; Keith v. Edwards, 42 Ill. 
App. 250. Contra Hobson y. Tritt, 
69 Ill.App. 215. 


8. Williams v. Morris, 86 N.E. 729, 
201. Al). (254 


9. Smith v. D. C. Heath & Co., 126 
S.E. 898, 33 Ga.App. 507; McKibbin 
v. Fourth Nat. Bank, 122 S.BH. 891, 32 
Ga.App. 222; Daniel v. Browder-Man- 
get Co., 79 S.E. 287, 13 Ga.App. 392. 


10. Smith -v. D. C. Heath & Co., 126 
S.E. 898, 33 Ga.App. 507; McKibbin v. 
Fourth Nat.Bank, 122 S.E. 891, 32 Ga. 
App. 222; Daniel v. Browder-Manget 
Co, 79) S-HY 237, 13 "GasApp. 392) 


[a] Rule applied.—It was error 
in a suit on a note against a maker 
and the indorser as joint obligors to 
overrule a motion made by the non- 
resident defendant to stay the pro- 
ceedings as to them pending the ob- 
taining of a discharge in bankruptcy 
by the resident defendant and enter 
judgment by plaintiff against such 
nonresident defendant who was in 
default. Smith v. D. C. Heath & Co., 
126 S.E. 898, 33 Ga.App. 507. 


Robinson y. Stewart, 252 m1, | 49 
203. 


12. Baker v. Crenshaw & Brewster, 
(Tex.Civ.App.) 270 S.W. 917. 


Bt pee v. Davidson, 51 Tex. 
4 arris v. Allison, (T’ex.Civ.App. 
29 S.W.(2d) 413. Pe 


{a] Reason for rule.—‘To hold 
otherwise, and to require in such cas- 
es that a new suit should be insti- 
tuted in the county of the residence 
of the remaining defendant, would 
frequently result in serious injury to 
the plaintiff, as his claim, without 
any fault on his part, might have be- 
come barred by the statute of limita- 


tions.” Lewis v. Davidson, 51 Tex. 
Did, eo Os 

14. See statutory provisions. 
me Fairfowl v. Price, 221 Ill.App. 

16. Fairfowl vy. Price, supra. 

17. Forehand vy. Collins, (N.Y.) 1 
Hun 316. 

18. Cal.—Johnston v. Benton, 239 


Pi 63,43 7Cal. App. Sule 


Iowa.—Leytham v. Hassett, 204 N. 
W. 237, 200 Iowa 199. 


Minn.—Singer v. Singer, 214 N.W. 
778, 216 N.W. 789, 173 Minn. 57. 


Miss.—Trolio v. Nichols, 133 So. 
207, 160 Miss. 611. 
Mo.—Kerrin v. Roberson, 49 Mo. 


252; Capital City Bank v. Knox, 47 
Mo. 333. 

N.D.—Guaranty Corporation v. Zel- 
ler, 241 N.W. 298, 62 N.D. 43; Guar- 
anty Corporation v. Steigman, 241 N. 
W. 291, 62 N.D. 38. 


Ohio.—Howard yv. Levering, 8 Ohio 
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in good faith.1® In accordance with this rule, it has 
been generally held that local venue cannot be fixed 
by joining immaterial,?° fictitious,?+ unnecessary,” 
or improper?® parties as defendants. It is insuffi- 
cient to join a defendant for the sole purpose of 
conferring jurisdictién,?* and some eases hold that 
this is of itself a fraudulent joinder,?® and a legal 
fraud on the jurisdiction of the court.2® The rule 
that jurisdiction cannot be conferred by a joinder 
for that purpose, and not for the purpose of ob- 
taining a judgment against the resident defendant, 
will not be appled as against an innocent party, 
who in good faith,?*7 and in the honest belief that 
his cause is just, and that he has a nght to recover 
against the resident defendant, is defeated by him 
after a full trial.2® It is permissible, moreover, for 
a bona fide defendant to go to the county of suit for 
the purpose of submitting to the jurisdiction of the 
court thereof,?® and it has been held proper to as- 
sign a claim for a similar .purpose,®® although it 


Cire. 16:14; mand. 
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Troy Portable Grain Mill Co. 
v. Bowen, 7 Iowa 465. 
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is otherwise where an indorsement on a note is se- 
cured without the maker’s knowledge, for the sole 
purpose of conferring jurisdiction on the courts of 
another county.*! The mere insolvency of the resi- 
dent defendant when he is a proper party will not in 
itself show a want of good faith;*? nor is an inten- 
tion not to enforce the judgment, if one is secured 
against the resident, conclusive,** nor an expression 
of opinion out of court that a resident against whom 
a joint cause of action for negligence is alleged was 
not to blame.*# 


[§ 176] e. Actions and Proceedings to Which 
Rules Are Applicable—(1) In General. The rule 
that, where there are two or more codefendants dom- 
iciled in different counties, suit may be brought 
against all in the county wherein one of them resides, 
has appleation generally to all suits of a civil na- 
ture.*° The statutory provisions in the various 
states may, however, be such as to put important 
limitations on this rule, as where the action is one 


520, 22 Ohio App. 249. - 


S.C.—Rankin Lumber Co. v. Grave- 
ley, 99 S.H. 349, 112 S.C. 128. 

Tex.—City of Dallas v. Springer, 
(Civ.App.) 8 S.W.(2d), 772; Ray v. 
Pope, (Civ.App.) 238 S.W. 1010; Gilvin 
Te VEIS SOI KC. or Ped ER Yay OO (Cave 
App.) 94 S.W. 130. 

[a] Interests identical with those 
of plaintiff.—(1) A nonresident de- 
fendant is entitled to a change of 
place of trial, where a resident de- 
fendant, with interests identical to 
plaintiff's, was fraudulently joined. 
Guaranty Corporation v. Zeller, 241 
N.W. 293, 62 N.D. 43. (2) A nonresi- 
dent maker of a note, where interests 
of a resident defendant were merged 
with plaintiff's, is entitled to a change 
of place of trial. Guaranty Corpora- 
tion v. Steigman, 241 N.W. 291, 62 N. 
Das: 

19. Hawkins v. Brown, 97 P. 479, 
78 Kan. 284; Capital City Bank v. 
Knox, 47 Mo. 333. 

20. See supra § 168. 

21. Waldrep v. Roquemore, 127 S. 
W. 248, 60 Tex.Civ.App. 138. 

22. See supra § 169. 

23. See supra § 170. 

24. Cal.—Jester v. Kohler & Chase, 
10°P.(2d) 794, 123 Cal.App:. 53; Coen 
v. Watson, 287 P. 525, 105 Cal.App. 
297. 

Tlowa.—Troy Portable Grain Mill Co. 
v. Bowen, 7 Iowa 465. 

Minn.—Singer v. , 
778, 216 N.W. 789, 173 Minn. 57. 


Miss.—Trolio v. Nichols, 133 So. 
207, 160, Miss. 611. 

Tex.—Spears v. Wood, (Civ.App.) 
934 S.W. 297; Porter v. Porter, (Civ. 
App.) 282 S.W. 816; Gilvin v. Mis- 
souri, K. & T. Ry. Co., (Civ.App.) 94 


Sw. 130; Atchison, T. & S. F.sRy. Co. 
v. Waddell Bros., 86 S.W. 655, 38 Tex. 
Civ.App. 434; Chamberlain v. Carroll, 
(Civ.App.) 59 S.W. 624. 


Wash.—Whitman County v. Raby, 
94 P. 906, 49 Wash. 150. 


[a] Bule applied.—Where a person 
signs a note as guarantor after its 
execution at the request of the payee 
in order to enable plaintiff to sue on 
the note in a different county from 
that in which the maker resided or 
in which the note was payable, and 
not for the purpose of additionally se- 
curing the debt, the venue should be 
changed to the proper county on de- 


-App.) 241 S.W. 280; 


Singer, 214 N.W.« 


Thomason vy. Arendt, (Tex.Civ. 
Atchison, T. & S. 
F. Ry. Co. v. Waddell Bros., 86 S.W. 
655, 88 Tex.Civ.App. 434. 


26. Thorndale Mercantile Co. v. 
Evens & Lee, (Tex.Civ.App.) 146 S.W. 
1053; E. J. Chauvin & Co. v. Mc- 
Knight, 132 S.W. 383, 63 Tex.Civ.App. 
35s 


25. 


Morris v. Williams, 143 I1l.App. 
140; Hawkins vy. Brown, 97 P. 479, 
78 Kan. 284. 


28. Berghoff v. McDonald, 87 Ind. 
549; Hawkins v. Brown, 97 P. 479, 
78 Kan. 284; Wichita Falls Compress 
Co. v. W. L. Moody & Co., (Tex.Civ. 
App.) 154 S.W. 1032. 


29. Bell v. Duncan, 245 S.W. 141, 
196 Ky. 574; Knoxville Banking & 
Trust Co. v. Mershon, 153 S.W. 238, 
152 Ky. 169. 


[a] Tllustration.—In an action on 
a note, where the petition stated a 
good cause of action against one of 
the defendants, the action was prop- 
erly brought in the county of his resi- 
dence, although he went to such coun- 
ty for the purpose of submitting to 
jurisdiction of the court thereof. Bell 
v. Duncan, 245 S.W. 141, 196 Ky. 574. 


$0. Peacock v. First State Bank 
of Garrison, (Tex.Civ.App.) 153 S.W. 
1185. 

[a] Thus, where G, residing in N 
county, in good faith transferred an 
account against P, who resided in B 
county, to plaintiff bank, and, the 
same not being paid, the bank sued 
both G and P in the precinct of N 
county, where G resided, P was not 
entitled to the sustaining of a plea 
of privilege to be sued in his own 
county, notwithstanding it was G’s 
motive in assigning the claim to en- 
able the bank to sue in N county. 
Peacock v. First State Bank of Gar- 
rison, (Tex.Civ.App.) 153 S.W. 1185. 


31. Arnold y. Atlanta Oil & Fer- 


tilizer Co., 75 S.E. 900, 11 Ga.App. 
581. 
32. Chorn v. Zollinger, 128 S.W. 


213, 143 Mo.App. 191; Hinn v. Forbes, 
(Tex.Civ.App.) 264 S.W. 190. 

33. Mercantile Bank & Trust Co. 
v. Schuhart, (Tex.Civ.App.) 277 S.W. 
1087 [certified questions as to another 
matter answered (Commn.App.) 277 
S.W. 621]. 


34. Carpenter v. Traver, 153 N.B. 


35. See cases infra this note. 


[a] Actions for recovery of money 
generally.—(1) In general. Johnson 
v. Dumond, 270 P. 578, 126 Kan. 655; 
Richardson v. D. S. Cage, 252 S.W. 
147, A13 -Tex.0152;. Good Vv.) Adrian) 
(Tex.Civ.App.) 233 S.W. 298: Gardner 
v. Planters’ Nat. Bank of Honey 
Grove, 118 S.W. 1146, 54 Tex.Civ.App. 
572. (2) An action against the trus- 
tee of a bankrupt and agents of the 
bankrupt to recover money paid by 
the agents to the trustee may be 
brought in the county in which the 
trustee resides, although the agents 
reside elsewhere. Gardner v. Plant- 
ers’ Nat. Bank of Honey Grove, supra. 


{b] Actions for recovery of specific 
funds.—(1) Where there are several 
persons residing in different counties 
claiming a fund in the hands of a 
person who has no interest therein, 
and who is so situated that he may 
apply to a court of equity for an order 
of interpleader, the petition may be 
filed against all of them in the coun- 
ty of the residence of any one of 
them. Bank of Tifton v. Saussy & 
Huxford,- 56S.Bh.- 513,, 127 (Gale 457. 
(2) In a suit for a specific fund to 
which other litigants make claim, the 
venue of the action may be laid in 
any county in which any one or more 
of the proper or necessary defendants 
reside. Roaring Springs Independent 
School Dist. v. McAbee, (Tex.Civ. App.) 
187 S.W. 4381. 


[c] Actions relating to water 
rights.—(1) Generally. Board of 
Water Engineers v. Briscoe, (Tex.Civ. 
App.) 35 S.W.(2d) 804; Fairbanks v. 
Hidalgo County Water Improvement 
Dist., No. 2; (Tex.Civ. App.) 261 {Sow 
542. (2) An action involving a con- 
troversy over a permit to appropriate 
water was not improperly brought in 
the county of diversion, where in- 
dividual defendants did not challenge 
the venue, and one defendant was 
domiciled there. Board of Water En- 
gineers v. Briscoe, supra. 


[d] Mechanic’s lien actions.—Cruz 
v. Texas Glass & Paint Co., (Tex.Civ. 
App.) 199 S.W. 819. 


{e] Action against husband and 
divorced wife for necessaries pur- 
chased during the marriage is prop- 
erly brought in the county of the 
wife’s residence. Trammell v. Nei- 
man-Marcus Co., (Tex.Civ.App.) 179 
SW eile 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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which is made local because of the situation of the 
subject of the action,**® or because of the place where 
the cause of action arose,®* or because of other man- 
datory provisions,** or again the right may depend 
on the primary purpose of the suit.®® 
be, also, special enactments limiting the application 
of the general rule as to particular classes of cases 
or persons, or extending its application as to them.?° 
A statute providing that any joint or joint and sev- 
eral action may be brought in any county having 
jurisdiction of any one of defendants applies to any 
action properly brought against two or more parties 


36. Wood v. Tandy, (Tex.Civ.App.) 
299 S.W. 282. 


[a] Title to land.—Whether plain- 
tiff had a joint cause of action against 
defendants not sued where either re- 
sided was immaterial on the question 
of venue of a suit affecting title to 
land. Wood v. Tandy, (Tex.Civ.App.) 
299 SUW. 282. 

Actions local because of subject 
matter see supra §§ 27-151. 


37. Hawbaker v. Laco Gas Burner 
Co., 231 N.W. 347, 210 Iowa 544; Hub- 
er v. Wanner, 243 N.W. 661, 62 N.D. 
303; Houser v. Harris, (Tex.Civ.App.) 
44 S.W.(2d) 784; Schramm-Johnson, 
Druess, v., Cox, (Utah), 9 Pi(2d), 399. 


[a] Tllustrations.—(1) An officer’s 
right to have an action against him 
tried in the county where the cause 
of action arose is not affected by join- 
der of the surety on an official bond. 
Huber v. Wanner, 243 N.W. 661, 62 N. 
D. 303. (2) In an action for injuries, 
defendant bringing a cross action for 
contribution against improperly joined 
codefendant of another county was 
not entitled to maintain venue in de- 
fendant’s county over codefendant’s 
objection. Houser !v. Harris, (Tex. 
Civ.App.) 44 S.W.(2d) 784. (3) 
Change of venue of an action against 
a corporation and an individual de- 
fendant to the county of defendant’s 
residence from the county where the 
contract was performed was proper- 
ly denied. Hawbaker v. Laco Gas 
Burner Co., 231 N.W. 347, 210 Iowa 
544. 


Venue where cause of action arose 
see supra § 152. 


S38. Hardy v. Pecot, 28 So. 936, 104 
La. 136; State v. Moore, (Mo.) 178 S. 
Wa Abt: Porter’ y. Porter, “(Tex:Civ: 
App.) 282 S.W. 816. 


[a] Warranty.—Where the party 
called in warranty resides in a parish 
different from that in which the suit 
is brought, an exception to the juris- 
diction of the court ratione materize 
should be sustained, and the call in 
warranty dismissed. Hardy v. Pecot, 
28 So. 936, 104 La. 136. 


vo. Lorter., v. . Porter, 
Azp.) 282 S.W. 816. 


[a] MTllustration.—A suit for an ac- 
counting and to recover undivided 
interest in land must be brought in 
the county where the land is situated, 
notwithstanding allegations and pray- 
er for partition, Porter v. Porter, 
(Tex.Civ.App.) 282 S.W. 816. 


40. See statutory provisions. 


41. Louisville & N. R. Co. v. Strick- 
land, 122 So. 693, 219 Ala. 581. 


42. See supra § 176. 


43. Southern States Life Ins. Co. 
v. Statham, 61 S.E. 886, 4 Ga.App. 


(Tex.Civ. 


482; McAlister v. City of Mertens, 
(Tex.Civ.App.) 43 S.W.(2d) 65ue 
Walker-Craig Co. v. Beck, (Tex.Civ. 


App.) 5 S.W.(2d) 1007; 
(Tex.Civ.App.) 68 S.W. 1014; 
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Ney v. Ladd, 


VENUE 
several.#! 


There may 


pattacatage 54 S.W. 366, 21 Tex.Civ.App. 
66. 


{a] Ilustration.—Where a breach 
of duty charged against a defendant 
is his failure to bid in plaintiff’s be- 
half at a sale of her property for cus- 
toms duties, as he had before agreed 
to do, and his acceptance of money 
therefor from his codefendant, the 
venue of the action as to the contract 
of agency is properly laid in the coun- 
ty where his codefendant resided, al- 
though he resided in another county. 
sey v. Ladd, (Tex.Civ.App.) 68 S.W. 

Generally see supra § 30. 


44. Estes yv. Ferguson, 
App.) 203 S.W. 941. 


45. Hamby v. Collier, 71 S.E. 431, 
1386 Ga. 309; State ex rel. Dutcher v. 
Shelton, 156 S.W. 955, 249 Mo. 660. 


fa] Tlustration.—In an action 
against several defendants for the 
value of services rendered by plain- 
tiff through compulsion of defendants, 
the superior court of the county of 
either of the persons sued has juris- 
diction of the suit against all, al- 
though one of them may not reside in 
that county. Hamby v. Collier, 71 S. 
BE. 431, 1386 Ga. 309. 

46. Cal.—Mills v. Brown, 
636, 205 Cal. 38. 


Ga.—F lowers, Inc., v. Chamblee, 141 
S.E. 907, 165 Ga. 703; Luke v. Du Pree, 
124. S holon IDs Ga. o90r Cooper Vv. 
Oglethorpe Savings & Trust Co., 94 
S.E. 1006, 147 Gas 570; —~Cowart v. 
Fender, 73 S.E. 822, 137 Ga. 586, Ann. 
Cas.1913A 982; Central of Georgia 
Ry. Co. v. Brown, 38 S.E. 989, 113 Ga. 
414, 84 Am.S.R. 250; MecPhaul_v. 
EKletcher, 36 Si 988) Itt Ga. 878; 
Williams v. Inman, 57 S.E. 1009, 1 Ga. 
ADDasocil. 

Ind.—Indiana Nitroglycerin & Tor- 
pedo Co. v. Lippincott Glass Co., 72 
N.E. 183 [rev on another ground 175 
N.E. 649, 165 Ind. 361]. 

Mich.—Rosenthal v.. Rosenthal, 118 
N.W. 18, 154 Mich. 533. 


N.C.—Brown v. Brevard Auto Serv- 
ice Co., 143 S.E. 258, 195 N.C. 647. 


S.C.—Campbell v. Hill, 155 S.E. 273, 
158 S.C. 151; Connelly yv. State Co., 149 
Subs 200 oe 6 1Oa de 


Tex.—Cobb v. Barber, 47 S.W. 963, 
92 Tex. 309; Graves v. Buzbee, (Civ. 
App.) 45 S.W.(2d) 392; Houser v. 
Harris, (Civ.App.) 44 S.W.(2d) 784; 
Sproles v. Rosen, (Civ.App.) 26 S.W. 
(2d) 924; Sproles v. Schepps, (Civ. 
App.) 26 S.W.(2d) 922; First Nat. 
Bank v. Neel, (Civ.App.) 10 S.W.(2d) 
408; Ladonia State Bank v. McDonald, 
(Civ.App.) 7 S.W.(2d) 161; Krueger 
Vv. Waugh, (Civ:App.) 261 S.wt 196; 
Waxahachie Nat. Bank y. Sigmond 
Rothschild Co., (Civ.App.) 235 S.Ww. 
633; Kempner v. Vaughn, (Civ.App.) 
174 S.W. 695; Fairchild v. Wilson, 
(Civ.App.) 168 S.W. 409; Texas & N. 
OPR2Couve Parsons, .(CivwApp.) d09 St 


(Tex.Civ. 


269 P. 


Zapp v.| W. 240 [aff 113 S.W. 914, 102 Tex. 157, 
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whether the action is joint, joint and several, or 


[§ 177] (2) Actions Arising Out of Contract. 
The general rules hereinbefore discussed*? have been 
applied to actions for breach of contract,#* as, for 
example, actions for breach of warranty,** or for 
the value of services rendered.*® 


[§ 178] (8) Actions in Tort. 
joint tort-feasors may, as a rule, be filed against 
all in the county of the residence of any one of 
them,*® but defendants must be joint tort-feas- 


An action against 


132 Am.S.R. 857]; Thomason v. Craw- 
ford, 103 S.W. 191, 46 Tex.Civ.App. 
461; Sawyer v. First Nat. Bank, 93 
S-W. 151, 41 Tex.Civ.App. 486; Sawyer 
v.J. KF. Wieser & Co., 84 S.W. 1101, 37 
Tex.Civ.App. 291; San Antonio & A. 
P. Ry. Co. v. Graves, (Civ.App.) 49 S. 
W. 1103; Edwards vy. Buchanan, 36 
S.W. 1022, 14 Tex.Civ.App. 268. 


Wash.—Howe v. Whitman County, 
206 P. 968, 212 P. 164, 120 Wash. 247. 


{a] In Louisiaua (1) it was orig- 
inally held that Code Pract. art 165 
par 6, providing that, when defend- 
ants are joint or solidary obligors, 
they may be cited at the domicile of 
any one of them, applied only to con- 
tractual obligations, and not to suits 
against joint tort-feasors for damages 
arising ex delicto (Lagrone v. Brown, 
109 So. 490, 161 La. 784; Guillory v. 
Fontenot, 108 So. 127, 161 La. 67; 
King v. Wm. J. Burns International 
Detective Agency, 91 So. 681, 151 La. 
211), (2) but these cases were over- 
ruled by later cases holding that the 
statute applied to joint tort-feasors 
as well (Jones v. Maestri, 127 So. 631, 
170 La. 290; Gardiner v. Erskine, 127 
So. 604, 170 La. 212). 


[b] Joint obligor or promisor.—. 
An action founded on a tort is not 
within the exception of a provision 
in the Constitution as it existed before 
1861, that no one shall be sued in a 
civil action elsewhere than in the 
county of his residence, “unless the 
suit is brought against him as joint 
obligor or joint promisor with other 


persons.” Brigham v. Slappey, 33 Ga. 
309. 
[ec] Conspiracy.—Cowart v. Fen- 


der,, 73S. 822, 137 Gar 586, Ann. Cas. 
1918A 9382; Rosenthal v. Rosenthal, 
118 N.W. 18, 154 Mich. 533; Sawyer v. 
J. F. Weiser & Co., 84 S.W. 1101, 37 
Tex.Civ.App. 291. 


[d] Conversion.—Mills v. Brown, 
269 P.. 636.2056 Cal.-383 Cobb’ ve-Bar- 
ber, 47 S.W. 963, 92 Tex. 309; First 


Nat. Bank v. Neel, (Tex.Civ.App.) 10 
S.W.(2d) 408; Waxahachie Nat. Bank 
v. Sigmond Rothschild Co., (Tex.Civ. 
App.) H2850 SSW 633G0" Kempner: ty: 
Vaughn, (Tex.Civ.App.) 174 S.W. 695. 


[e] Cutting timber.—Flowers, Inc. 
v. Chamblee, 141 S.E. 907, 165 Ga. 
703. 

{[f] Fraud.—Sawyer v. First Nat. 
Bank, 93 S.W. 151, 41 Tex.Civ.App. 
486. 

[g] Inducing breach of contract.— 


Luke v. Du Pree, 124 S.H. 13, 158 Ga. 
590. 


[h] Interference with trapping.— 
tia v. Maestri, 127 So. 631, 170 La. 

{i] Libel.—An action for libel 
against defendants jointly liable for 
an alleged libelous editorial was prop- 
erly brought in the county where one 
of them resided. Connelly y. State Co., 
1497S. E. 266, 252) Sich 1. 


[j] Trespass.—Central of Georgia 
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Ors. * 


are disconnected.*? 


form a duty; 
negligence.°° 


There must have been concert of action,*® and 
the rule does not apply where the rights of action 
against the resident and the nonresident defendants 
It is not sufficient that the non- 
resident defendant has negligently omitted to per- 
he must have been guilty of active 
Actions for tort have been held to 
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be within the operation of general statutes provid- 


ing that actions must be tried in the county in which 
plaintiffs or defendants, or any one of them, re- 
In some states actions 
for personal injuries are to be tried in the county in 
which one of the parties resides at the commence- 
ment of the action,®* and statutory provisions of 
this kind have been held to govern actions by an 


side at its commencement.*? 


employee for personal injuries.°? 


Ry. Co. v. Brown, 38 S.E. 989, 113 Ga. 
414, 84 .Am.S.R. 250; . McPhaul.v. 
Mietcher, 36, S.Hiy 938. 111 2Ga, 8738; 
Williams.v. Inman, 57 S.B. 1009, 1 Ga. 
App. 321; Fairchild v. Wilson, (Tex. 
Civ.App.) 168 S.W. 409; Texas & N. 
O. R. Co. v. Parsons, (Civ.App.) 109 S. 
W. 240 [aff 113 S.W. 914, 102 Tex. 157, 
132 Am.S.R. 857]. 


[k] Wrongful levy.—Thomason v. 
Crawford, 103 S.W. 191, 46 Tex.Civ. 
App. 461. 

47. Cowart v. Fender, 73 S.E. 822, 
137 Ga. 586, Ann.Cas.1913A 932; Indi- 
ana Nitroglycerin & Torpedo Co. v. 
Lippincott Glass Co., 72 N.H. 183 [rev 
on another ground 75 N.E. 649, 165 Ind. 


Solis. Housem Vw Harris, (Lex Civ. 
App.) 44 S.W.(2d) 784; Sproles v. 
Rosen, (Tex.Civ.App.) 26 S.W.(2d) 
924; Sproles v. Schepps, (Tex.Civ. 
App.) 26 S.W.(2d) 922; Northern 


Texas Traction Co. v. Clark & Sweet- 
on, (Tex.Civ.App.) 272 S.W. 564. 


48. Padgett v. Lake Cisco Amuse- 
ment Co., (Tex.Civ.App.) 54 S.W.(2d) 
201; Citizens’ Nat. Bank of Abilene 
v. Overstreet, (Tex.Civ.App.) 46 S.W. 
(2d) 409; Graves v. Buzbee, (Tex.Civ. 
App.) 45 S.W.(2d) 392; Houser v. 
Harris, (Tex.Civ.App.) 44 S.W.(2d) 
784; Ficke v. Foley, (Tex.Civ.App.) 
292 S.W. 624; Krueger v. Waugh, 
(hex:Civ, App.) 261° SoW.) 1965 —Mair- 
child v. Wilson, (Tex.Civ.App.) 168 S. 
WwW. 409; Edwards v. Buchanan, 36 
S.W. 1022, 14 Tex.Civ.App. 268. 

49. First Nat. Bank of Coleman v. 
Gates, (Tex.Civ.App.) 213 S.W. 720. 

50. Padgett v. Lake Cisco Amuse- 
ment Co., (Tex.Civ.App.) 54 S.W.(2d) 
201. 


51. Curlee v. National Bank of 
Fayetteville, 121 S.H. 194, 187 N.C. 
19. 

[a] Action against national bank 


for wrongful attachment, in which the 
cashier was joined as a defendant in- 
dividually as a joint tort-feasor, was 
properly brought in the county of 
plaintiff's residence, although the 
cashier was a resident of, and the 
bank was located in, other county, 
since the venue as to the cashier was 
in the county of plaintiff's residence, 
under C. S. §§ 469, 470, authorizing the 
trial of an action in the county in 
which plaintiffs, or defendants, or any 
of them, reside. Curlee v. National 
Bank of Fayetteville, 121 S.B. 194, 
IS iNE © sabi 9s 


52. See statutory provisions, 

53. Hislop v. Taaffe, 125 N.Y.S. 614, 
141 App.Div. 41. 

54. Wynne v. Lumpkin, 35 Ga. 208. 

55. Ga.—Fourth Nat. Bank of 
Columbus vy. Mooty, 84 S.BH. 546, 143 
Ga. 137; Lowndes Lumber Co. v. Mas- 


and Officers. 


se & Felton Lumber Co., 74 S.B. 531, 
137 Ga. 791; De Lacy v. Hurst, 9 S.E. 
1052, 83 Ga. 223; Wynne v. Lumpkin, 
35 Ga. 208; Shivers v. Palmer, 14 Ga. 
342. 

Ky.—Swift’s Ex’x v. Donahue, 46 S. 
W... 683, .20 Ky. 446, 104 Ky. 137; 
Hendrix v. Nesbitt, 29 S.W. 627, 96 
Ky. 652, 16 Ky.L. 746. . 


Md.—Hopper vy. Brodie, 100 A. 644, 
30 Md. 443. 


Neb.—First Nat. Bank vy. Gibson, 
94 N.W. 965, 69 Neb. 21. 


Tenn.—Roper v. Roper, 3 Tenn.Ch. 
3. 


Tex.—Wilson v. Gass, (Civ.App.) 
260 S.W. 282; Bomar v. Smith, (Civ. 
App.) 195 S.W. 964. 


[a] Accounting.—If a trustee 
fraudulently combines with a third 
person to dispose of and appropriate 
to his own use the trust property, they 
may be sued in equity for an account- 
ing in the county of the residence of 
either defendant. Shivers y. Palmer, 
14 Ga. 342. 

[b] Cancellation suits—(1) An 
equitable action by a vendor of timber 
against his vendee and subvendees 
with notice, to cancel all the sales and 
to restrain the subvendees in posses- 
sion from cutting the timber, may be 
prosecuted in the county of the sub- 
vendees’ residence. Lowndes Lumber 
Co. v. Masse & Felton Lumber Co., 
CE VS Mako, (13 Gadeiod sca, eA Olde 
was filed by a wife against her hus- 
band and the personal representatives 
of her husband’s father to set aside 
a sale of realty in another county by 
the husband and wife to the husband’s 
father. It was held that the fact that 
the husband resided in the county and 
process was served on the father’s 
representatives in the county was suf- 
ficient to give the court jurisdiction, 
although the father’s representatives 
lived in another county. Roper v. 
Roper, 3 Tenn.Ch. 53. 


[ce] Contribution.—An action by a 
surety against the heirs and devisees 
of his cosureties for contribution may 
be brought in any county in which 
any one of the defendants may reside. 
Swift’s Ex’x v. Donahue, 46 S.W. 683, 
20 Ky.L. 446, 104 Ky. 137. 


[dad] Foreclosures.x—Where one of 
the defendants lives and was served 
with process in the county where a 
suit to foreclose a mortgage was in- 
stituted, the court of that county has 
jurisdiction to render personal judg- 
ments against all the defendants, al- 
though some of them reside and were 
served with process in other counties. 
Hendrix v. Nesbitt, 29 S.W. 627, 96 Ky. 
652, 16 Ky.L. 746. 


fe] Fraudulent conveyances.—(1) 


[$§ 178-180 


[§ 179] (4) Suits in Equity. As a general rule, 
the county of a person’s residence is the one in 
which to bring a suit against him in equity,°* but 
where there are several defendants, and substantial 
relief is prayed against all of them, the suit may be 
brought where any one of them resides,®* and in some 
jurisdictions this is so provided by statute.°® 


[§ 180] f. Particular Classes of Parties to Which 
Rule Applicable—(1) Corporations, 
The statutory rule permitting suits 
against defendants residing in different counties to 
be brought in any county whier ein one of the defend- 
ants resides applies to corporations as well as to 
natural persons.°?* 


Stockholders, 


This rule applies to suits where- 


A suit to annul a fraudulent convey- 
ance may be brought in the county of 
the debtor’s’ residence, although the 
alleged fraudulent grantees reside 
elsewhere. De Lacy v. Hurst, 9 S.E. 
1052, 83 Ga. 2238. (2) Where a bill 
charges a trustee with making a 
fraudulent sale of lands, and both the 
vendee and the tenant of the vendee 
are sued with him, relief being prayed 
against them all, the court in the 
county of the tenant’s residence has 
jurisdiction of the whole cause, and 
of all the parties. Wynne v. Lump- 
kin, 35 Ga. 208. (3) -A creditor may 
sue his debtor in the county of the 
latter’s residence, and in the same 
action have cancellation of the debt- 
or’s fraudulent deed, although the 
debtor’s grantee, also a party to the 
action, resides in another county. 
Fourth Nat. Bank of Columbus v. 
Mooty, 84 S.E. 546, 143 Ga. 137. (4) 
An action to reach funds fraudulently 
conveyed may be commenced where 
the debtor resides, and the trans- 
feree served with summons at his resi- 
dence in another county. First Nat. 
Bank v. Gibson, 94 N.W. 965, 69 Neb. 
21. (5) Ina creditor’s action against 
codefendants brought in the county 
where some of them resided to recov- 
er the amount of a note claimed to 
have been delivered to payees in trust 
for creditors, a plea of privilege by 
the transferee of the note was prop- 
erly overruled. Barcus v. Parlin- 
Orendorf Implement Co., (Tex.Civ. 
App.) 184 S.W. 640. 

{[f] Restating account. — Where 
suit to restate an account because of 
usury, etec., was brought in the coun- 
ty where two of defendants resided, 
pleas of privilege of nonresident de- 


fendants were properly overruled. 
Bomar v. Smith, (Tex.Civ.App.) 195 
S.W. 964. 

{g] Suit to reform oil and gas 
Bre: Wilson vy. Gass, (Tex.Civ. App.) 
260 S.W. 282. 


56. See statutory provisions. 


[a] In Maryland, by statute; an 
action in equity may be brought in the 
county or city in which any defendant 
resides, where defendants reside in 
different counties or in a county and 
city of Baltimore. Hopper v. Brodie, 
100 A. 644, 1380 Md. 443. 


57. Ala.—Louisville & N. R. Co. v. 
Strickland, 122 So. 693, 219 Ala. 581. 


Ark.—Wilson v. Lucas, 47 S.W.(2d) 
8, 185 Ark. 183; Sallee v. Bank of 
Corning, 184 S.W. 44, 122 Ark, 502. 


Cal.—Aisbett v. Paradise Mountain 
Min: 13» Mill.9 Cogs d3 1). 330ie 94 Gale 
App. 267. 

Ga.—Atlanta, B. & A. Ry. Co. v: 
Smith, 96 S.E. 562, 148 Ga. B83: Way- 
cross "Air Line R. Co. v. Offerman & © 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 180-181] 
in the officers®®’ or stockholders are parties,®® and 
whether brought in the county wherein the corpo- 
ration resides,®® or in the county wherein its code- 
Generally, special statutes fixing 
venue in actions against corporations do not apply 
where a corporation is sued jointly with another,®? 
and therefore a statutory permission to sue a cor- 
poration in any county where the cause of action 
arose does not overeome the right of its codefend- 

ant to be sued in the county of his residence,*? | 
and he may have the case transferred to that coun- 
ty.°* While some eases hold broadly that one joint- 
ly lable with a corporation may be sued with it 
in the county where venue may be laid as to it,®® 


fendant resides.®! 


Wie. miGO. 840) Sakn vos,. Liles (Gas 127 | 
National Bank of Savannah y. Evans, 
99 S.E. 393, 23 Ga.App. 736 [conform- 
ing to answers to certified questions 
99 S.E. 123, 149 Ga. 67]. 


Miss.—Pan-American Petroleum 
Corporation v. Pate, 126 So. 480, 128 
So. 870, 157 Miss. 822. 


Mo.—State ex rel. Columbia Nat. 
Bank of Kansas City v. Davis, 284 S. 
W. 464, 314 Mo. 373. 


Okl.—Oklahoma State Bank of 
een v. Buzzard, 175 P. 750, 73 Okl. 
250. 


Tex.—Citizens’ State Bank v. Alex- 
ander, (Civ.App.) 274 S-.W. 184; Hous- 
ton-& T."Gc. KR. Con'v.o-City of Ennis; 
(Civ.App.) 201 S.W. 256 [cert den 
40 S.Ct. 393, 252 U.S. 583, 64 L.Ed. 728 
(error dism 41 S.Ct. 622, 256 U.S. 684, 
65 L.Ed. 1171)]. 


[a] TIllustrations.—(1) An action 
against a corporation and others to 
declare invalid an assessment on cor- 
porate stock was properly brought in 
the county in which the defendants 
other than the corporation resided. 
Aisbett v. Paradise Mountain Min. & 
Mill. Co., 131 P. 330, 21 Cal.App. 267. 
(2) The constitutional provision that 
suits against joint obligors residing 
in different counties may be tried in 
either county applies to cases in 
which one or more obligors are rail- 
road companies. Waycross Air Line 
R. Co. v. Offerman & W. R. Co., 40 S. 
Hye 738,, 14> Gar 727%.. (30 PAMisuit by 
devisees to cancel a deed to a rail- 
road company, made by the executor, 
being properly brought against the 
company and the executor in the coun- 
ty of the residence of either, was not 
improperly brought in the county of 
the executor’s residence. Atlanta, B. 
Celt hoy (COs Wa Simit is 96 AS 1b.62; 
148 Ga. 282. 


58. Wilson v. Lucas, 47 S.W.(2d) 
Suet Sor Ark: 183hoehatim wy. dueigh, 72 
S.E. 236, 136 Ga. 791, Ann.Cas.1912D 
216. P 


[a] Dlustrations.—(1) The chan- 
cery court of a county, in which the 
secretary of a corporation, conveying 
realty by him and the president there- 
of, resided, had jurisdiction of a suit 
to subject assets in their hands 
to satisfaction of judgment against 
the corporation, although the presi- 
dent resided in another county. Wil- 
son v. Lucas, 47 S.W.(2d) 8, 185 Ark. 
183. (2) The venue of a suit to charge 
as trustees the officers of a corpora- 
tion, who had appropriated the pro- 
ceeds of sale of all of its property, 
may be laid in the county of the resi- 
dence of any of the defendants 
against whom substantial relief is 
prayed; and the petition is not sub- 
ject to the separate demurrer of one 
of the officers alleged to reside in a 
different county from that in which 
the suit was brought, complaining 


VENUE 


that the facts alleged show that the 
court was without jurisdiction as to 
him. Tatum y. Leigh, 72 S.E. 236, 136 
Ga. 791, Ann.Cas.1912D 216. 


59. Carlisle v. Ottley, 85 S.BH. 1010, 
143 Ga. (97,1 ReATO17C | 393;0 Ann. 
Cas.1917A 578; Fuqua v. Shaw, 29 
S.W.(2d) 319,.119 Tex. 325; Miller y. 
Bush, 24 S.W.(2d) 238, 119 .Tex. 53; 
Citizens’ State Bank v. Alexander, 
(Tex.Civ.App.) 274 S.W. 184; Rich v. 
Park, (Tex.Civ.App.) 177 S.W. 184 
[rev on other grounds (Commn.App.) 
212°-S.W. 947]; Mathis v. Pridham, 20 
S.W. 1015, 1 Tex.Civ.App. 58. 


[a] Tllustrations.—(1) One of 
several subscribers to stock sued for 
sums due on corporate stock is not en- 
titled to assert his privilege to be 
sued in the county of his residence, 
where the venue was located in a 
county where other subscribers resid- 
ed.. Rich v. Park, (Tex.Civ.App.) 177 
S.W. 184 [rev on other’ grounds 
(Commn.App.) 212 S.W. 947]. (2) 
Banking commissioner could sue both 
present stockholder and former stock- 
holder appearing as stockholder on 
bank’s books in the county of the 
present stockholder’s residence to en- 
force statutory liability. Fuqua v. 
Shaw, 29 S.W.(2d) 319, 119 Tex. 325. 
(3) <A stockholders’ agreement to re- 
imburse directors, paying corpora- 
tion’s notes, created a joint and sey- 
eral obligation, authorizing suit 
against all in the county wherein one 
resided. Miller vy. Bush, 24 S.W.(2d) 
235 219, Tex.-53.. (4) “A suit in equity 
against stockholders of an insolvent 
corporation to recover dividends 
wrongfully paid out of the capital 
may be brought in the county of the 
residence of any one of them, and in 
such case the jurisdiction will also in- 
clude a defendant who resides in a 
different county. Carlisle v. Ottley, 
85 S.B. 1010, 143 Ga. 797, L.R.A.1917C 
393, Ann.Cas.1917A 573. (5). A-suit 
in behalf of the creditors of an in- 
solvent corporation against the stock- 
holders for contribution of such pro- 
portion of their unpaid subscription 
as is necessary to satisfy its debts 
may be maintained against all the de- 
fendants jointly in the county where 
some of them reside. Mathis v. Prid- 
ham, 20 S.W. 1015, 1 Tex.Civ.App. 58. 


60. See cases infra this section. 


61. Sallee v. Bank of Corning, 184 
S.W. 44, 122 Ark. 502; Aisbett v. Para- 
dise Mountain Min. & Mill. Co., 131 P. 
330, 21 Cal.App. 267; Atlanta, B. & A. 
Ry. Co. v. Smith, 96 S.E. 562, 148 Ga. 
282; National Bank of Savannah v. 
Evans, 99 S.E. 393, 23 Ga.App. 736 
[conforming to answers to certified 
questions 99 S.H. 1238, 149 Ga. 67); 
Houston & T. (CG) R. Co. vi City of Hn- 
nis, (Tex.Civ.App.) 201 S.W. 256 [cert 
den 40 S.Ct. 393, 252 U.S. 5838, 64 L. 
Ed. 728 (error dism 41 S.Ct. 622, 256 
U.S. 684, 65 L.Ed. 1171)]. 
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a corporation and its codefendants may generally 
be sued only where it is deemed to be domiciled or 
resident under the statutes, which may be where it 
transacts business,®* or maintains an agent and of- 
fice,°" or where its principal office is located.** 
suit is not brought in such county, nor in the county 
wherein the corporation’s codefendant is resident, 
the venue should be changed to the county of the 
codefendant’s residence.®® 


[§ 181] (2) Municipal Corporations. 
at common law publi¢ corporations are subject to 
suit only in the county in which they are situated,’° 
where a county is a joint tort-feasor, it may never- 
theless be joined with an individual defendant in 


If 


Although 


62. Eagle Iron Co. v. Baugh, 41 
So.- 663, °147 Ala. 613: State ex rel; 
Columbia Nat. Bank of Kansas City 
v. Davis, 284 S.W. 464. 314 Mo. 373; 
Palmer v. Lowe, 140 S.E. 718, 194 N.C. 
703; Smith v. Patterson, 74 S.E. 923, 
159 N.C. 138; Harrison v. Carbon Tim- 
ber, Co: 83 P. 215, 14 Wyo. 246: 


63. State v. Superior Court of 
Franklin County, 12 P.(2d) 607, 168 
Wash. 472.° Contra Danciger v. Smith, 
(Tex.Civ.App.) 286 S.W. 633. 

64. State v. Superior Court 
Franklin County, 12 P.(2d) 607, 
Wash. 472. 

65. Danciger v. Smith, (Tex.Civ. 
App.) 286 S.W. 633; Danciger v. 
Smith, (Tex.Civ.App.) 229 S.W. 909. 


66. State v. Superior Court of Spo- 
kane County, (Wash.) 15 P.(2d) 665 
[foll State v. Superior Court of Spo- 
kane County, (Wash.) 15 P.(2d) 666]; 
Headrick v. Martin, 290 P. 994, 158 
Wash. 238; State ex rel. Swartz Motor 
Co. 'v. Superior Court, 289 P. 1023, 157 
Wash. 631. 


67. Campbell. v. Mutual Ben. 
Health & Accident Ass’n, of Omaha, 
Neb., 159 S.E. 490, 161 S.C. 49. 


68. Pittsburg Water Heater Co. of 
Texas v. Sullivan, 282 S.W. 576, 115 
Tex. 417; Alvis v. Holbert, (Tex.Civ. 
App.) 238 S.W. 730. 


[a] Tllustrations.—(1) Joint suit 
against a foreign corporation and in- 
dividual is authorized in the county 
where the corporation maintains its 
general state headquarters, as against 
plea of privilege of joint defendant to 
be sued in the county of his residence. 
Pittsburg Water Heater Co. of Texas 
v. Sullivan, 282 S.W. 576, 115 Tex. 417. 
(2) Under Rev. St. art 1830 (Vernon 
Civ. St. Annot. art 1995), giving a de- 
fendant the privilege of being sued in 
the county of his residence, in a suit 
against the director general of rail- 
roads and the seller of goods damaged 
in shipment, brought in a county in 
which the railroad could be sued, but 
in which the other defendant had no 
domicile, overruling plea of privilege 
of the latter was error in absence of 
a showing that the director general or 
the railroad was domiciled in ,the 
county in which suit’ was brought so 
as to bring the suit within art 1830 
exception 4, providing that, where two 
or more defendants reside in different 
counties, suit may be brought in any 
county where one of the defendants 


of 
168 


resides. Alvis v. Holbert, (Tex.Civ. 
App.) 238 S.W. 730. 
69. Campbell v. - Mutual Ben. 


Health & Accident Ass’n, of Omaha, 
Neb., 159 S.E. 490, 161 S.C. 49; Bar- 
field v. Southern Cotton Oil Co., 69 
S.E. 603, 87 S.C. 322; Alvis v. Holbert, 
(Tex.Civ.App.) 238 S.W. 730. 


70. See Municipal Corporations § 
4680. 
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the county of the latter’s residence,’ and under 
some authorities, the same rule apples in a suit for 
an injunction against a town.’? It has, however, 
been held that in mandamus against a county and its 
officers to compel a tax levy, the court had no. ju- 
risdiction of nonresident defendants.7? 


[§ 182] (8) Public Officers. The right often con- 
ferred on public officers by statute to have actions 
against them on account of their official acts tried 
in the county wherein they hold office, or wherein 
the cause of action arose,’*+ has been held to be an 
absolute right,’° of which the officer cannot be de- 
prived by joining other parties as defendants."® 
If he is joined in an action commenced in the coun- 
ty of the residence of other defendants, the action 
cannot be retained there,” and the officer may ob- 
tain a change of venue,‘* sometimes under specific 
statutory authority,’® applicable to him alone.*® It 
has, however, been, held that a suit against an offi- 
cer and others cannot be brought in the county in 
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[ss 181-184 


which the officer alone resides if substantial relief 
against him is not prayed.*! Under a statute re- 
quiring suits against public officers to be brought 
in the county in which he holds office, if the cause 
of action is against officers of different counties, 
the suit may be brought in either county.*? 


[§ 183] (4) Partners. The statutory rule that 
codefendants may be sued in the county where one 
of them resides, has been applied in the case of 
partners.% 


[§ 184] (5) Principals and Sureties.*4 A princi- 


WY an 


pal and surety are directly and equally bound, and. 


may be sued jointly in the county of the residence 
of either’® the principal*® or the surety*’ at. plain- 
tiff’s option.** The codefendant must be subject to 
suit in the county wherein suit is brought because 
he is a resident of that county,*® and not because 
of other statutory exceptions,®° and liability must 
exist on his part,®+ and such liability must not be 


71. Howe v. Whitman County, 206 
P. 968, 212 P. 164, 120 Wash. 247. 


72. St. Landry Lumber Co. v. Town 
of Bunkie, 99 So. 687, 155 La. 892. 


[a] Dilustration.—In a suit against 
a town and a contractor, brought in 
the parish of A, to enjoin the town 
from entering into a contract with the 
contractor who was resident of the 
parish of St. L, his plea to the juris- 
diction ratione persone could not be 
sustained, since the cause of action 
could not be split and two suits filed 
in different parishes, an affirmative re- 
lief being asked against both defend- 
ants. St. Landry Lumber Co. v. Town 
of Bunkie, 99 So. 687, 155 La. 892. 


73. Continental Trust Co. v. Butts 
County, 97 S.E. 679, 148 Ga. 623. 

74. See supra § 122. 

75. Peo. v. Kingsley, 8 Hun (N.Y.) 
233: ; 

76. Huber v. Wanner, (N.D.) 243 
N.W. 661; Peo. v. Kingsley, 8 Hun (N. 
Y.) 233. Contra Lamson Consolidated 
Store-Service Co. v. Speir, 6 N.Y.S. 
577, 22 Abb.N.Cas. 355. 


77. State v. District Court of Blue 
Earth County, 229 N.W. 318, 179 Minn. 
583. 

[a] Illustration.—Plaintiffs suing 
sheriff of another county and other 
residents of plaintiffs’ county for 
abuse of process could not retain 
venue in their county. State v. Dis- 
trict Court of Blue Marth County, 229 
N.W. 318, 179 Minn. 583. 


78. Colonial Motor Coach Corpora- 
tion v. City of Albany, 242 N.Y.S. 689, 
229 App.Div. 308. 


79. See statutory provisions. 


gO. Pan-American Petroleum Cor- 
poration v. Pate, 126 So. 480, 128 So. 
870, 157 Miss. 822. 


81. Wooley v. Georgia Loan & 
Trust Co., 29 S.E. 119, 102 Ga. 591. 


[a] Tllustration. — An equitable 
petition against a sheriff and others, 
which prays for no relief against the 
former except that he be enjoined 
from executing a “dispossessory’’ 
warrant sued out against the plaintiff, 
eannot be brought in the county in 
which the sheriff alone resides, on 
the theory that such warrant was a 
pending proceeding therein, nor on 
the theory that the sheriff is a party 
against whom substantial equitable 
relief is prayed. Wooley v. Georgia 
loan & Trust Co., 29 S.H. 119, 102 Ga. 
OT: 


82. Miles v. Wright, 194 P. 88, 22 
Ariz. 738, 112) AT... 19705 Stoddard v. 
Manzella, 203 N.Y.S. 136, 207 App.Div. 
OL 


[a] County of Albany is “resi- 
dence” of the state superintendent of 
insurance within Civ. Pract. Act § 182, 
authorizing trial of an action in the 
county in which one of the parties 
resides; hence an action by him as 
liquidator of an insurance company to 
recover an assesSment against the 
policyholder may be brought in that 
county. Stoddard v. Manzella, 203 
INSYESE 8'6,2 20 eA ppb iva odo: 


83. P. BH. Emmett & Co. v. Rekle, 
G45 Sm). 682s 1325 Ga.woo3s4)  hruger ve 
Walker, 36 S.H. 794, 111 Ga. 383; Lee 
v. Perry, 90 S.E. 988, 19 Ga.App. 48; 
Blum v. Younger, 2 Tex.Unrep.Cas. 
302; Gresham v. Welsh, 41 S.W. 667, 
17 Tex.Civ. App. 712: 


[a] Representatives of deceased 
partner.—A suit to cancel a real es- 
tate mortgage executed by a partner- 
ship and the members thereof may be 
brought in the county where the ad- 
ministratrix of a deceased partner is 
resident. Teg els le labroahoaKsems (ra MOOR Aye 
Dekle, 64 S.E. 682, 132 Ga. 593. 


[b] Residence uncertain.— Where 
an action is against two defendants as 
a partnership, and the residence of 
one of them is uncertain, the suit may 
be brought in the county of the part- 
ner’s residence as to which there is 


no doubt. Blum v. Younger, 2 Tex. 
Unrep.Cas. 302. 
[ce] Contract with firm.—An action 


by a surviving partner in G county 
against his deceased copartner’s wife 
and one W, neither of whom resided in 
that county, was improperly brought 
therein, although one of the grounds 
of action was on a contract executed 
by W with the firm in such county. 


Gresham v. Welsh, 41 S.W. 667, 17 
Tex,.Civ.App. 712. 
[d] Equitable relief. — Where 


plaintiff declared on a dormant judg- 
ment against a partnership, alleging 
that defendant, one of the partners, 
for the purpose of defrauding plain- 
tiff, had conspired with a third person 
by which he purchased certain lots, 
and had them conveyed to himself as 
trustee for such person, and praying 
for a judgment against the partner- 
ship, and that the lots be subjected to 
such judgment, the action was prop- 
erly brought in the county of the resi- 
dence of such defendant partner, ir- 
respective of the.residence of his co- 


conspirator. Kruger v. Walker, 36 S. 
HE. 794, 111 Ga. 383. 

_ 84 Subrogation and transfer of 
rights see infra § 192. 


85. Glennville Bank v. Deal, 90 S. 
E. 958, 146 Ga. 127; Heard v. Tappan, 
43 S.E. 375, 116 Ga. 930; Federal Re- 
serve Bank of Atlanta v. Lane, 132 S. 
E. 247, 35 Ga.App. 177; Anderson v. 
Armistead, 89 S.E. 525, 18 Ga.App. 
387; Vandiver v. Third Nat. Bank of 
Atlanta, 83 S.H. 673, 15 Ga.App. 433; 
Hinsey v. Alcox, 164 N.W. 296. 38 
rage 52; Raymond v. Holmes, 11 Tex. 


86. Ala.—W. T. Rawleigh Medical 
yee v. Tarpley, 59 So. 512, 5 Ala.App. 


Cal.—Modoe County y. Madden, 68 
P. 491, 136 Cal. 134. 

Ga.—Austin v. Raiford, 61 Ga. 125; 
Bishop v. Pinson, 125 S.E. 880, 33 Ga. 
App. 269; Harrell v. Williams, 75 S.E. 
904, 11 Ga.App. 552. 


La.—Rosenberg v. Derbes, 109 So. 
S4ir hed as LOO: 


Tex.—Korioth v. McGraw, (Civ. 
App.) 37 S.W.(2d) 347. 

87. National Surety Co. v. First 
Nat. Bank, (Ala.) 142 So. 414; Lump- 


kin v. Calloway, 28 S.B. 622, 101 Ga. 
226; White v. Hart, 35 Ga. 269: Hen- 
derson v. Bllarbee, 131 S.E. 524, 35 
Ga.App. 5; McKibben v. Fourth Nat. 
Bank, 122 S.E. 891, 32 Ga.App. 222: 
Juckett v. Brennaman, 157 N.W. 925, 
99 Neb. 755; Kramer v. Bankers’ 
Surety Co. of Cleveland, Ohio, 133 N. 
W. 427, 90 Neb. 301; Smith v. Rogers, 
(Tex.Civ. App.) 34 S.W.(2d) 312: 
American Surety Co. of New York v. 
State, (Tex.Civ.App.) 245 S.W. 1033 
[error dism (Commn.App.) 258 S.W. 
471]; Lyons v. Daugherty, (Tex.Civ. 
App.) 26 S.W. 146. 


[a] If irregular or anomalous in- 
dorsers of note were sureties, all or 
less than all could be sued in venue 
of any one of them. Henderson y. El- 
larbee, 131 S.H. 524, 35 Ga.App. §. 


88. Anderson y. Armistead, 89 S.E. 
525, 18 Ga.App. 387. 


USS.) Red River, Sa c& Wi ayes Conve 
Blount, 22 S.W. 930, 3 Tex.Civ. App. 
282; State v. Superior Court in and for 
Whatcom County, 289 P. 1028, 157 
Wash. 631. 

90. Red River, S. & W. Ry. Co. vy. 
Bua 22 S.W. 930, 3. Tex.Civ.App. 
82. 

91. Ross v. Battle, 45 S.E. 252, 117 
Ga. 877. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 184-187] 


separate and distinct from that of the other de- 
Tf the lability is joint and several, a 
surety may be sued in the county wherein he is 
found notwithstanding service on the maker in an- 


fendants.°?? 


other county was quashed.°? 
[§ 185] (6) Indemnitors. 


cipal or bondsmen reside.°® 
[§ 186] (7) Guarantors. 


the latter’s residence, if they are 


such county®’ especially where the liability does not 


92. State ex rel. Parker v. Moore, 
(Mo.) 178 S.W. 451; India Tire & Rub- 
ber Co. v. Murphy, (Tex-Civ.App.) 6 
S.W.(2d) 141. 

93. Harrison v. Thackaberry, 94 N. 
B. 172, 248 111.°512. 

94. See supra § 165. 

95. Woods v. Berry, 296 P. 332, 111 
Cal.App. 675; Brewer v. Gordon, 59 P. 
404, 27 Colo. 111, 83 Am.S.R. 45; Gray- 
burg Oil Co. vy. Piland, (Tex.Civ.App.) 
300 S.W. 666. 

96. Brewer v. Gordon, 59 P. 404, 27 
Colo. 111, 83 Am.S.R. 45. 

$7. W. T. Rawleigh Medical Co. v. 
Tarpley, 59 So. 512, 5 Ala.App. 412; 
Sims v. Clark, 18 S.E. 158, 91-Ga. 3025 
Marshall v. Saline River Land & Min- 
eral Co., 89 P. 905, 75 Kan. 445. 


98. Marshall v. Saline River Land 
& Mineral Co., supra. 

[a] Illustration.—In an _ action 
against one party on a lease and on a 
separate writing wherein another 
guarantees the rent, the service of 
summons on one defendant in the 
county where the action was brought 
does not authorize service of sum- 
mons on the other defendant in an- 
other county. Marshall v. Saline Riv- 
er Land & Mineral Co., 89 P. 905, 75 
Kan. 445. 

99. Iowa.—Troy Portable 
Mill Co. v. Bowen, 7 Iowa 465. 


La.—Jones v. Louisiana Oil Refining 
Corporation, 3 La.App. 85. 


Mo.—Roark v. Ideal Epworth Ace- 
tylene Co. of Kansas City, 175 S.W. 
84, 188 Mo.Avp. 252; London v. 
Wunsch, 173 S.W. 88, 188 Mo.App. 14. 


Neb.—Nebraska Nat. Bank of Oma- 
ha v. Parsons, 215 N.W. 102, 115 Neb. 
770. 

S.D.—Senn v. 
1097, 23 S.D. 158. 

Tex.—Duvall v. Boyer, (Civ.App.) 
35 S.W.(2d) 181; Harper v. Winfield 
State Bank, (Civ.App.) 173 S.W. 627; 
Anderson v. Jackson, (Civ.App.) 168 


Grain 


Connelly, 120 N.W. 


S.W. 54; Slaughter v. Moore, 42 S.W 
372, 17 Tex.Civ.App. 233; Turner v. 
Brooks, 21 S.W. 404, 2 Tex.Civ.App. 
451. 

1. Holm v. Colman, 61 N.W. 767, 
89 Wis. 233. 


2. Subrogation see infra § 194. 

3. Ind.—Keiser v. Yandes, 45 Ind. 
174. 

Iowa. —Stout v. Noteman, 

414. 

Ky.—Knoxville Banking & Trust 
Co. v. Mershon, 153 S.W. 238, 152 Ky. 
169. 

Mo.—Stillwell v. Craig, 58 Mo. 24. 

Neb,—Pearson v. Kansas Mfg. Co., 


30 Iowa 


The general rule per- 
mitting an action to be brought in the county where- 
in either of the codefendants resides®* has been ap- 
pled to actions on indemnity contracts,®® and it 
has been held immaterial that the indemnity contract 
is not to be performed in the county where the prin- 


Guarantors are liable 
only collaterally, and they cannot usually be joined 
in the same suit with the principal in the county of 
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them resides.* 


nonresidents of 


15 N.W. 346, 14 Neb. 211. 


Okl.—American Nat. Bank of Ard- 
more v. National Bank of Claremore, 
249 P. 424, 119 Obl. 149; Steele v. 
Hudson, 120 P. 616, 30 OKI. 518. 


S.C.—Laney v. Gregory, 86 S.E. 3, 
101 S.C. 144. 


Tex.—McNeill v. Simpson, (Civ. 
App.) 24 S.W.(2d) 485 [aff (Commn. 
App.) 39 S.W.(2d) 835]; Citizens’ Nat. 
Bank of Waco v. Del Rio Bank & 
Trust Co., (Civ.App.) 11 S.W.(2d): 242; 
Bain v. Central Bank of Waco, (Civ. 
App.) 26% SiW. 3438;— Hillive Texas 
Trust Co. of Austin, (Civ.App.) 236 
S.W. 767; Vaughn v. Farmers’ & Mer- 
Chants’ Nat. Bank of Alvord, 126 S.W. 
690, 59 Tex.Civ.App. 380; Milmo Nat. 
Bank v. Cobbs, 115 S.W. 345, 53 Tex. 
Civ App. 1) eicine? veadearksi63 Saws 
900, 26 Tex.Civ.App. 95. 

[a] Special acts.—Act March 25, 
1868 § 2 (Mo. St. Annot. § 14542, p 
2696), relating to the Hannibal court 
of common pleas, gives to that court 
within the limits of two townships in 
the county exclusive original juris- 
diction in all civil actions both in law 
and equity. The third section (Mo. 
St. Annot. § 14542 p 2696), provides 
that no person residing within the 
limits of those townships shall be 
sued in the circuit court of the county, 
except in cases where there are more 
defendants than one in the county, 
some of whom reside within and some 
without the limits of the two town- 
ships, in which event it may be 
brought either in the Hannibal court 
of common pleas or in the circuit court 
of the county. It was held that a con- 
tention in an action on a note insti- 
tuted in the court of common pleas 
against several defendants, some of 
whom reside in the two townships and 
some in an outside county, that the 
court had no jurisdiction as to the de- 
fendants residing in the outside coun- 
ty, is untenable, in view of Wagner 
St. p 1005 § 1 (Mo. St. Annot. § 720 p 
929), providing that, when there are 
several defendants, and they reside 
in different counties, the suit may be 
brought in any such county. Still- 
well v. Craig, 58 Mo. 24. 


[b] Where indorser is not sued, 
the maker cannot bring him in by 
cross action and raise issues not in- 
volving plaintiff's rights. Bain v. 
Central Nat. Bank of Waco, (Tex.Ciy. 
App.) 267 S.W. 343. 


4. McNeill v. Simpson, (Tex.Civ. 
App.) 24 S.W.(2d) 485 [aff (Commn. 
ADD.) oo pouWe (ed) Sool eee Vv. Mex 
as Trust Go.,of Austin, (Tex:Civ. App.) 
236 S.W. 767; King v. Parks, 63 S.W. 
900, 26 Tex.Civ.App. 95. 


5. Ind.—Keiser v. Yandes, 45 Ind. 
174. 


arise on the same instrument.®® 
utes, however, the general rule that suit may be 
brought against all where one of the defendants re- 
sides has been extended to guarantors,®® even if 
severally liable. 


[§ 187] (8) Makers and Indorsers.? 
risdictions by special statute, or by virtue of the gen- 
eral statutes relating to the venue of suits against 
codefendants, makers and indorsers of promissory 
notes may be sued in, the county where any one of 
In these jurisdictions the rule ap- 
plies to makers,* indorsers,° 
tives of deceased indorsers,® 
and drawees of drafts-or bills of exchange.® 
er jurisdictions the statutes contain provisions such 
as, that the maker and indorsers may be sued in 
the county where the maker resides, or where the 
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Under some stat- 


In some ju- 


or personal representa- 
acceptors,’ drawers,® 
In oth- 


ee Mees h OS v. Noteman, 30 Iowa 


Ky.—Knoxville Banking & Trust Co. 
v. Mershon, 153 S.W. 238, 152 Ky. 169. 
. Neb.—Pearson y. Kansas Mfg. Co., 
15 N.W. 346, 14 Neb. 211. 

Okl.—Steele v. Hudson, 120 P. 616, 
30 Okl. 518. 

S.C.—Laney v. Gregory, 
101 S.C. 144. 

Tex.—Citizens’ Nat. Bank of Waco 
Ve. Del Rio Bank & “Lrust Comm (Ginus 
App.) 11 S.W.(2d) 242: Williams v. 


86 S.H. 3, 


ay Nat. Bank (Civ.App.) 27 S.W. 
[a] Nature of liability.—Where a 


person appears to be an indorser ona 
note, whether his liability be in fact 
that of indorser or guarantor, an ac- 
tion may be brought against him 
jointly with other parties on the note, 
in any county wherein any of the de- 
fendants resides or may be summon- 
ed. Pearson v. Kansas Mfg. Co., 15 
N.W. 346, 14 Neb. 211. 


6 Goodwin & McFarland v. Bur- 
ton, 118 S.W. 587, 54 Tex.Civ.App. 586. 


[a] Tlustration.—An action against 
the maker and the independent execu- 
trix of the deceased payee indorsing 
it may be brought in the county of 
the residence of the independent 
executrix, although the maker resides 
in another county. Goodwin & Mc- 
Farland v. Burton, 118 S.W. 587, 54 
Tex.Civ.App. 586. 


7. Milmo Nat. Bank v. Cobbs, ULG 
S.W. 345, 53 Tex.Civ.App. 1. 


8. American Nat. Bank of Ardmore 
v. National Bank of Claremore, 249 P. 
424, 119 Okl. 149; Vaughn y. Farmers’ 
& Merchants’ Nat. Bank of Alvord, 

126 S.W. 690, 59 Tex.Civ.App. 380; Mil- 
mo Nat. Bank v. Cobbs, 115 S.W. 345, 
53) DexCiveApp. 1. 


fa] Good faith.—If plaintiff bank 
or its officers acted in good faith in 
taking bills of exchange, its right to 
sue the drawer and drawees who re- 
sided in different counties in the coun- 
ty of the drawer’s residence was not 
defeated because the drawer had an 
undisclosed purpose of conferring 
jurisdiction on the district court of 
his county in case a ‘contest over the 
matter arose. Nor was such right of 
aetion defeated because on nonpay- 
ment of the bills on presentation they 
were charged back to the drawer on 
plaintiff's books, the drawer testifying 
that this was done without his au- 
thority. Vaughn v. Farmers’ & Mer- 
chants’ Nat. Bank of Alvord, 126 S.W. 
690, 59 Tex.Civ.App. 380. 

9. Provident Nat. Bank y. C. D. 
Hartnett Co., 100 S.W. 1024, 45 Tex, 
CiviApps 273% 
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party first lable, or originally liable, resides.1° Un- 
der such enactments makers, nonresident sureties, 
and.indorsers may be sued in the county of the mak- 
ers’ residence’! unless a recovery against the mak- 
ers is barred.t? The subsequent dismissal of the 
makers on a plea of bankruptcy, however, does not 
oust the court of jurisdiction.1? The makers cannot 
be sued with the indorsers outside of the county 
wherein the makers reside,'* unless they are joint 
promisors, in which ease suit may be brought in the 
county of any one of them,'® and all or less than all 
may be joined.t® The acceptor of a bill of exchange 
must be sued in the county of his residence even if 
he is merely an accommodation party,'? since, as 
to third parties, the acceptor 1s primarily hable.*® 
It is usually required that the liability be joint,1® 
and hence the rule does not apply to accommodation 
parties,2° and, where by statute, drawers and in- 
dorsers are not bound jointly, but only in solido, they 
must be sued at their respective domiciles.2! The 
resident defendant must be either a necessary or a 
proper party,’? but must not be joined for the sole 
purpose of controlling the place of trial.?? Such 
statutes, however, may not be construed to extend 
to instruments not similar to notes, such as war- 


VENUE 


‘ eae a 

[8§ 187-188 . 
ranty deeds to land,?* nor guaranties of the Bil. 
ment of notes,?° nor agreements to assume and pay 
mortgage debts.?° The maker may, however, be 
joined in a suit on an agreement extending the time 


of payment in the county where the indorser re- 
sides.?* 


[§ 188] 10. Actions by or against Nonresidents 
of State—a. Actions against Nonresidents. Venue 
statutes have been held not to apply to personal and 
transitory actions where defendants are nonresi- 
dents.2* Venue in actions against nonresidents: of 
the state has been sustained, however, and is often 
fixed by special provision, in any county in the 
state,?® both as to suits in rem and in personam,*° 
or in the county of plaintiff’s residence,*! or prin- 
cipal place of business, ®2 regardless of the residence 
of a defendant who may afterward be:substituted,?* 
subject to the power of the court to change the venue 
under proper cireumstances,*4 and subject to the 
requirements of statutes fixing the venue of actions 
relating to particular subject matters.?® Some stat- 
utes permit suit against nonresidents in any county 
in the state which plaintiff may designate in his 
complaint.*® Other provisions authorize such a suit 
to be brought where the subject matter is situated,?7 


10. See statutory provisions. 


11. Saussy & Huxford v. Weeks, 49 
S.E. 809, 122 Ga.—70; Fullington v. 
Killen, 65 Ga. 575; Morris v. McClain, 
Dual. (Ga.) 172; Speir v. Floyd, 162 
S.E. 874, 44 Ga.App. 696; Bestor v. 
Walker, 9 Ill. 3; Darling v. Blazek, 
120 N.W. 961, 142 Iowa 355. 

12. Fullington v. Killen, 65 Ga. 575. 

[aj] Bar by former recovery.—The 
fact that two of the makers of a 
promissory note are residents of the 
county will not give the court in such 
county jurisdiction over nonresident 
indorsers, where it appears that judg- 
ment has been rendered against such 
resident makers in a prior action on 
the same note. Fullington y. Killen, 
65 Ga. 575. 

13. Speir v. Floyd, 162 S.E. 874, 44 
Ga.App. 696; McKibbin v. Luther Wil- 
liams Banking Co., 123 S.E. 726, 32 
Ga.App. 419. 


14. Morris v. 
LT: - 
15. Federal Reserve Bank of At- 
lanta v. Lane, 132 S.E. 247, 35 Ga.App. 
177; Williams vy. Atlanta Nat. Bank, 
120 S.E. 658, 31 Ga.App. 212; Ander- 
son y. Armistead, 89 S.H. 525, 18 Ga. 
App. 387. 

[a] Illustration—Where suit is 
brought on a note against two defend- 
ants appearing to be joint obligors, 
and it is alleged that one of them isa 
resident of the county in which suit 
is filed and the other a resident of 
another county, a plea by the latter 
that his residence is in a third county 
fails to show want of jurisdiction and 
is properly stricken. Williams v. At- 
lanta Nat. Bank, 120 S.E. 658, 81 Ga. 
App. 212. 

16. Henderson y. Ellarbee, 131 S.E. 
524, 35 Ga.App. 5 

17.’ Hamilton v: Catchings, 58 Miss. 
92. 


18. 


McClain, Dudl. (Ga.) 


Hamilton y. Catchings, supra. 

19, Lingo v. Swicord, 234 S.W. 264, 
150 Ark. 384; Hall v. Suitt, 39 Ind. 
816; Write Away Pen Co. v. Buckner, 
175 S.W. 81, 188 Mo.App. 259. 

fa] Thus a contention that a note 
made payable to a firm name must be 
considered payable to bearer, and 


hence not to authorize a joint action, 
against the makers and indorsers re- 
siding in different counties, is without 
merit. Write Away Pen Co. v. Buck- 
ner, 175 S.W. 81, 188 Mo.App. 259: 


20. Lingo v. Swicord, 234 S.W. 264, 
150 Ark. 384. 
an Millaudon vy. Turgeau, 9 La. 
22. Cotton Concentration Co. v. 
First Nat. Bank, (Tex.Civ.App.) 245 


S.W. 118; Beauchamp v. Chester, 86 
S.W. 1055, 39 Tex.Civ.App. 234. 
23. Hoese v. Whole Wheat Cereal 


Co, 222 NW. 692, 693, 54 S.D. 143. 
[a] Thus the maker of a note was 
entitled to change of place of trial to 
the county of residence when the 
payee was not a going concern and 
had no assets. Hoese v. Whole Wheat 
phe Co., 222 N.W. 692, 693, 54 S.D. 
143. 
24 McGuire v. Wagnon, 59 Ga. 591. 
25. Geiser Mfg. Co. y. Jones, 17 S. 
esis  PONGawis0 Te 


26. Baldwin v. Munger, 
417, 200 Iowa 32. 

27. McNeill vy. Simpson, 
Commn.App.) 39 S.W.(2d) 835 
(Civ.App.) 24 S.W.(2d) 485]. 

283. Jefferson County Savings Bank 
Vi. Carland,,.71.)So.-126,. 1196 Ada. .27,9'5 
Wagner v. Hallack, 3 Colo. 176; Sil- 
verstone v. London Assur. Corpora- 
tion, 142 N.W. 776, 176. Mich. 525 
Atkins v. Borstler, 9 N.W. 850, 46 
Mich. 552. 

[a] Reason for rule-—Comp. Laws 
§ 5970, in requiring, transitory actions 
to be tried in the county where one 
of the parties shall reside at the time 
of bringing suit, is meant to save 
resident defendants from vexatious 
suits in places remote from their 
homes, and not to protect nonresi- 
dents of the state from being sued at 
all if they cannot be found in plain- 
tiff’'s county. Atkins v. Borstler, 9 
N.W. 850, 46 Mich. 552. 


[b] Illustration —Comp. Laws § 
10216, requiring actions on contracts 
to be tried in the county where one 
of the parties shall reside, ete., does 
not apply to an action on insurance 
policies against defendants who were 


204 N.W. 


(Tex. 
Laff 


nonresidents of state, plaintiff having 
succeeded in getting jurisdiction in a’ 
county in which he did not reside. 
Silverstone vy. London Assur. Corpora- 
tion, 142 N.W. 776, 176 Mich. 525. 


29. Linger v. Balfour, 136 So. 433, 
101 Fla. 1529; Loyal Mystic Legion 
of America v. Brewer, 90 P. 247, 75 
Kan. 729; Baisley v. Baisley, 21 S.W. 
29, 113 Mo. 544, 35 Am.S.R. 726; Berry 
v. Virginia State Ins. Co., 64 S.E. 859, 
So Gra tee 


30. Baisley v. Baisley, 21 S.W. 29, 
113 Mo. 544, 35 Am.S.R. 726. 


21. Illinois Cent. R. Co. v. Willis’ 
Adm’r, 97 S.W. 21, 123 Ky. 636, 29 Ky. 
L. 1187; Thayer v. Padelford, 41 A. 
447, 69 N.H. 301; Dayton vy. Farmer, 
193 N.Y.S. 331, 200 App.Div. 737; Liles 
v. Woods, 58 Tex. 416; Mickie v. Mc- 
Gehee, 27 Tex. 134; Hines v. Avant & 
Coughran, (Tex.Civ.App.) 226 S.W. 
821; Holcomb v. Williams, (Tex.Civ. 
App.) 194 S.W. 631. . 


Independence Trust Co. v. Por- 


e2. 
ter & Boyd, 130 S.E. 547, 190 N.C. 680. 

3S. Dillage v. Lincoln Nat. Life 
Ins. Co. of Ft. Wayne, Ind., 209 N.W. 
656, 54 N.D. 312. 

34 Ackerman yv. Cummiskey, 259 
N.Y.S. 489, 236 App.Div. 519; Del Rio 


v. Cancel Heirs, 83 Porto Rico 8. 


35. Knoles v. Clark, (Tex.Civ.App.) 
163° °S.We °869° 


[a] Actions relating to realty.— 


Knoles v. Clark, (Tex.Civ.App.) 163 
S.W. 369. 
sé. N.Y.—Burke v. 89 N. 


Frenkel, 
Y.S. 621, 97 App.Div. 19. 

Or.—Brown y. Lewis, 92 P. 1058, 50 
Or. 358; Fratt v. Wilson, 48 P. 356, 
30 Or. 542. 


Porto Rico.—Del Rio y. Cancel, 33 
Porto Rico 8; Yumet v. Royal Ins. 


Co., 29 Porto Rico 850, 851 [cit Cye]; 
Veve v. Fajardo Dev. Co., 15 Porto 
Rico 568. 


8.C.—Carolina Ageney Co. v. Gar- 
lington, 67 S.B. 225, 85 S.C. 114. 

8.D.—Ivanusch vy. Great Northern 
Ry. Co., 128 N.W. 838, 26 S.D. 158. 

37. Kelly v. Browning, 21 So. 928, 
113 Ala. 420 [mod in other respects 27 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 188-190] 


or where one of the defendants has property,*® or 
debts due him.*® Under other authorities nonresi- 
dent defendants may be sued wherever they are 
found,*? or are served with process,4#! and under 
some statutes process need not have been served in 
the county wherein the suit is brought.*? 


[§ 189] b. Actions against Residents and Non- 
residents. Statutes requiring suit to be brought in 
the county where one of the parties resides have 
been held to apply, although some of the defendants 
are nonresidents of the state.t? Hence, a joint ac- 
tion against a nonresident of the state and a resi- 
dent may ordinarily be brought in the county of the 
resident defendant,*+ if a cause of action exists as 
against him also.*® Under some statutes a nonresi- 
dent may be sued in the county where he is found 
and summoned, and codefendants may be joined with 


him in that county,*® but a mere attachment of the 


property of the nonresident is insufficient to author- 
ize the joinder,t* and, where the nonresident de- 
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it was discretionary with the court to permit venue 
to be changed to the county of the residence of the 
codefendants.4® Under other statutes plaintiff has 
a choice of suing where the local defendant resides 
or in his own county if the nonresident defendant is 
found there.t® If a nonresident of the state be 
sued in the county of plaintiff’s residence, it has 
been held that the court will acquire jurisdiction of 
the nonresident, but not of a codefendant who re- 
sides in the state but in a different county,°® but it 
has also been held that the resident codefendant 
jointly liable may be joined in the county where the 
nonresident has been found and served with sum- 
mons.°' Under some statutes, suit against a for- 
eign corporation and a resident defendant may be 
brought in the county wherein the corporation does 
business,°? or maintains an ageney.°® 


[§ 190] ce. Actions by Nonresidents against Resi- 
dents. Where plaintiff is a nonresident of the state, 
the action must usually be brought in the county of 


fendant was served while temporarily in the state, 


So. 391, 124 Ala. 645]; 


more, 74 Ga. 273 

S. Brown v. Kidwell, 244 P. 236, 
120 Kan. 380; Hembrow v. Winsor, 
$25 ©) 22,87 ° Kan, Til4e" Campbell! 'v. 
Males Co., 154 S.W. 918, 152 Ky. 802; 
Hite v. Hewitt, 7 Ky.L. 455; Marsh v. 
O’Brien, 96 S.E. 795, 82 W.Va. 508; 
Coulter v. Blatchley, 41 S.E. 133, 51 
Wava. 163. 

[a] Colorable suits.—That proper 
action may be brought against non- 
residents in any county in which they 
have real property does not justify 
ill-founded damage suits, desigined 
to secure merely colorable judgments 
in rem affecting land titles. Brown 
v. Kidwell, 244 P. 236, 120 Kan. 380. 

39. Marsh v. O’Brien, 96 S.E. 795, 
82 W.Va. 508; Coulter v. Blatchley, 41 
S.E. 133, 51 W.Va. 163. 

40. Colo.—Wagner v. Hallack, 3 
Colo. 176. 

Ga.—Murphy vy. Winter, 18 Ga. 690. 

Mich.—Cofrode v. Gartner, 44 N.W. 
623, 79 Mich. 332, 7 L.R.A. 611. ; 

Neb.—Lamb v. Finch, 127 N.W. 903, 
87 Neb. 565. 

Philippine-——Cohen v. Commercial 
Co., Ltd., 34 Philippine 526. 

Utah.—Steed v. Harvey, 54 P. 1011, 
18 Utah 367, 72 Am.S.R. 789. 


W.Va.—Coulter v. Blatchley, 
EB. 133, 51 W.Va. 163. 

[a] Presence in state.—Action for 
recovery of money against a non- 
resident of the state, where it does 
not appear that there is property of 
or debts. owing to him in the county 
where the action is brought, cannot 
be instituted before he enters the 
county, the rule as to residents and 
nonresidents in such a case being the 


Harris v. Pal- 


41 S. 


same. Lamb v. Finch, 127 N.W. 903, 
87 Neb. 565. 
41. Ala.—Steen v. Swadley, 28 So. 


620, 126 Ala. 616. 

Ga.—Hines v. Moore, 148 S.B. 162, 
168 Ga. 451; Lytle v. Southern Ry. 
Co., 59 S.E. 595, 3 Ga.App. 219. 

Kan.—Shaffer v. Harbaugh, 185 P. 
1049, 105 Kan. 681. 

Mich.—Atkins v. Borstler, 
850, 46 Mich. 552. 

W.Va.—Marsh vy. O’Brien, 96 S.E. 
795, 82 W.Va. 508. 

fa] Defendants acknowledging 
service of equitable petition and waiv- 
ing process, one of whom was person- 
ally served in Jefferson County, could 
not object to jurisdiction because no 
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equitable relief was prayed against 
any defendant residing in such coun- 
ty. Hines v. Moore, 148 S.E. 162, 168 
Ga. 451. 


[b] Citizen of one state passing 


through another may be sued in any. 
county in which he may be found and: 


served with process. Murphy vy. John 
S. Winter & Co., 18 Ga. 690. 

[c] Appearance by attorney for 
nonresident and confession of judg- 
ment under power may cause the ac- 
tion to be regarded as properly 
brought. MHalfhill v. Malick, 129 N. 
W. 1086, 145 Wis. 200. 

42. Jefferson County Savings Bank 
v. Carland, 71 So. 126, 195 Ala. 279. 

43. Shepard v. Squire; 28 N.Y.S. 
218, 76 Hun 598, 23 N.Y.Civ.Proc. 4038. 


[a] Words “one of the parties,” in 
Code Civ. Proc. § 984, providing that 
suits must be tried in county where 
one of the parties resided, does not 
mean all the plaintiffs or all the de- 
fendants, when they, respectively, 
consist of several persons... Shepard 
V. Squire w23) Noyes. 0ols,. 7 60bHun) #598), 
23 N.Y.Civ.Proc. 403. 


{[b] Right to sue nonresident cor- 
porations in any county in the state 
does not exist where there are other 
resident defendants. Ludington Bx- 
ploration Co. v. La Fortuna Gold & 
Silver Min. Co., 88 P. 290, 4 Cal.App. 
369. 

44. Ga.—Thomas vy. Calhoun Nat. 
Bank, 121 S.E. 808, 157 Ga. 475; Sell- 
ers v. Page, 56 S.E. 1011, 127 Ga. 633. 


Kan.—Makemson y. Edwards, 166 
P. 508, 101 Kan. 269. 
N.Y.—Pond v. Cadwell, 199 N.Y.S. 


21, 206 App.Div. 623. 


N.C.—Palmer vy. Lowe, 140 S.E. 718, 
194 N.C. 703. 


Tex.—J. D. Hudgins & Bro. v. Low, 
94 S.W. 411, 42 Tex.Civ.App. 556; Kan- 
Sas City, PP. & G. Ry. Co.\v.) Bermea 
Land & Lumber Co., (Civ:App.) 54 S. 
W. 324. 

{a] Dlustrations.—(1) When a non- 
resident is proceeding to foreclose a 
mortgage under a power of sale 
through the instrumentality of an 
agent, resident in this state, an equi- 
table petition filed to enjoin the sale 
on the ground, among others, that the 
power is being improperly exercised, 
is properly filéd in the county of the 
residence of the resident agent. Sell- 
ers v. Page, 56 S.E. 1011, 127 Ga. 633. 
(2) An action for cancellation of a 
deed, where the grantee resides with- 


the residence of defendant.*4 


The rule apples to an 


out the state and the grantor resides 
within the state, should be brought in 
the county of the residence of the lat- 
ter. Thomas vy. Calhoun Nat. Bank, 
121 S.E. 808, 157 Ga. 475. (3) In an 
action by a resident of New Jersey 
against a resident of New York Coun- 
ty, on a contract made in and to be 
performed in that county, where one 
of the additional defendants, brought 
in on plaintiff's motion, resided in 
that county, and the others were non- 
residents, no party to the action resid- 
ing in the county in which the action 
was brought, the original defendant 
was entitled to have the place of trial 
changed to New York County. Pond 


v. Cadwell, 199 N.Y.S. 21, 206 App. 
Diver Zoe 
45. Makemson v. Edwards, 166 P. 


508, 101 Kan. 269; Kansas City, P. & 
G. Ry. Co. v. Bermea Land & Lumber 
Co., (Tex.Civ.App.) 54 S.W. 324. 

46. Brown vy. Underhill, 30 N.E. 
430, 4 Ind.App. 77. 


47. Brown v. Underhill, ‘supra. 

48. Et. Orange Paper Co. v. Ris- 
don, 41 A. 706, 62 N.J.Law 579. 

49. State, to Use of McCormick, 
v. McDougal, 16 Mo.App. 414. 


50. J. D. Hudgins & Bro. v. Low, 
94 S.W. 411, 42 Tex.Civ.App. 556. 


51. Lindley v. Kregelo, 22 N.E. 999, 
121 Ind. 176. , 


52. Southern Ry. Co. v. Grizzle, 53 
S.E. 244, 124 Ga. 735, 110 Am.S.R. 191. 

53. Southern Ry. Co. v. Sewell, 90 
S.E. 94, 18 Ga.App. 544. 


[a] Illustration.—A foreign rail- 
road company operating in the state 
and a conductor in its employ may be 
sued as joint tort-feasors in the coun- 
ty where the railroad company main- 
tained an agency, although the cause 
of action originated without the state, 
and the conductor resided in another 
county. Southern Ry. Co. v. Sewell, 
90 S.H. 94, 18 Ga.App. 544. 


54. Best v. Great Northern Ry. Co., 
243 F. 789; Reifschneider v. Reif- 
schneider, 89 N.E. 255, 241 Ill. 92 [aff 
144 Ill.App. 119]; Page Belting Co. v. 
Joseph, 226 N.Y.S. 723, 181 Misc. 373. 

[a] Actions by aliens.—If alien 
desires to commence action or bring 
suit against citizen of United States, 
he must resort to domicile of defend- 
ant to sue. Best v. Great Northern 
Ry. Co., 243 EF. °789. 

[b] Husband and wife.—Under 
Smith-Hurd St. ¢ 68 § 23, providing 
that the wife may sue for separate 
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action by a foreign corporation®> notwithstanding it 
may have a place of business in another county in 
If there are several plaintiffs, and one 
or more of them are residents of the state, the action 
must be brought in the county where one or more of 
If the nominal plaintiff is a nonresi- 
dent, a resident defendant may be sued out of his 
own district, if the suit is brought in the district of 
which the real plaintiff is an inhabitant.°§ 
ute providing that, where plaintiff and defendant 
both live within the state, all personal or transitory 
actions shall be brought in the county where one 
of the parties lives has been held inapplicable to an 


the state.°°® 


them reside.®* 


action by a nonresident.®® 


[§ 191] d. Actions by Nonresidents against Non- 
Venue in a transitory action by a non- 
another 
may usually be laid in any county,°®° or in the county 
in which defendant is found and served with proe- 


residents. 
resident of the state against 


maintenance ‘in the county where the 
husband resides,” the wife may main- 
tain such action at the residence of 
her husband, although she resides in 
another state, she living apart from 
him through no fault of her own. 
Reifschneider v. Reifschneider, 89, N. 
E. 255, 241 Ill. 92 [aff 144 I1].App. 119]. 

55. International Life Assur. Co. 
v. Sweetland, 14 Abb.Pr. (N.Y.) 240; 
Dan W. Feitel Bag Co. v. Bobinski, 
254 N.Y.S. 357, 234 App.Div. 879 [foll 
Philadelphia Nat. Bank v. McAllister, 
254 N.Y.S. 358, 234 App.Div. 883]; 
Roberts & Hoge v. Moore, 116 S.E. 
TAs oA. 85 eN Cy 2545 > 

fa] Ilustration.—A cause of ac- 
tion which arose in New York, and in 
which plaintiff is a nonresident cor- 
poration and defendant a domestic 
corporation, with its principal office 
and agent to receive service of process 
in Morris County, was properly dis- 
missed, where the venue was laid in 
Hudson County. Delaware, L. & W. 
R. Co. v. North Jersey & P. M. Ice Co., 
47 A. 471, 65 N.J.Law 524. 

56. International Life Assur. Co. 
v. Sweetland, 14 Abb.Pr. (N.Y.) 240. 

57... Way v. Jackson, 5 Mass. 23:7; 
Eames y. Carlisle, 3 N.H. 130. 

53: Bell ws Bell, 5 N:C.-95; 
mous, 1 NC. U2: 

59. Mitchell v. Osgood, 4 Me. 124. 

[a] Action for debt on foreign 
judgment, where plaintiff is not a citi- 
zen of the’state, may be brought in 
any county in the state. Mitchell v. 
Osgood, 4 Me. 124. 


60. Raymond v. City of Lowell, 6 
Cush. (Mass.) 524, 53 Am.D. 57. 


[a] Action for injuries.—An in- 
habitant of another state, who sus- 
tains an injury in consequence of a 
defect in a highway, may bring his 
action against the town or city bound 
to repair the same, in any county in 
the commonwealth. Raymond v. City 


Anony- 


of Lowell, 6 Cush. (Mass.) 524, 53 
ATOR, i 
61. Bishop y. Jackson,.91 S.W. 263, 


Rice v. Brown, 16 A. 
Bryant v. McClure, 44 
Pegram v. Owens, 64 


Eee vel LTS 
334, 81 Me. 56; 
Mo.App: 553; 
Mieo.g CLE 


[a] Tllustrations.—(1) An action 
on a note by a nonresident against a 
nonresident may be brought in any 
county in which defendant may be 
summoned. Bishop v. Jackson, 91 S. 
Wie 6S. 2S evils ell cOem | ia), cAmenOn= 
resident plaintiff brought suit against 
a nonresident defendant to prove up 
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Avstat= 


residence.®* 


[$§ 190-192 


ess,®! or in which he will appear.®? 


[§ 192] 11. Assignment or Transfer of Cause of 
Action—a. In General. 
statutory provision, and if there is no fraud, 
on an assigned chose in action may be brought in a 
county other than that of the residence of the par- 
ties primarily lable,°*? if the assignment has been 
made in good faith,®+ for a valuable consideration,®? 
or if the assignor guarantees payment,®® the trans- 
fer is not an infraction of the debtor’s rights. 
has been held that the assignee is a necessary or 
proper party, sustaining suit in the county of his 
The assignor has been held neither a 


In the absence of special 
suit 


It 


necessary nor a proper party, and joining him does 


nonresident 
the county 


an instrument under the statute. 
Both owned lend in the state which 
the instrument might affect collater- 
ally. It was held that the action 
might be brought in any county 
wherein service could be had on de- 
fendant, or in which he would appear. 
Pegram v. Owens, 64 Tex. 475. 


62. Pegram v. Owens, supra. 


63. Mo.—Diffenderffer v. Rowden, 
83 Mo.App. 268. 


N.H.—Parsons vy. _Brown, 50 N.H. 
484. 
N.Y.—Bartrop v. Sobel Realty Co., 


210 N.Y.S. 491, 214 App.Div. 799. 


Tex.—Christie v. Gunter, 26 Tex. 
700; McFadden, Weiss, Kyle Rice 
Milling Co. v. Ardis, (Civ.App.) 167 S. 
W. 5; First Nat. Bank v. Martin & 
Co., (Civ.App.) 162 S.W. 1029; Kell 
Milling Co. v. Bank of Miami, (Civ. 
Apps) 155 S/W. 3205 
v. Jackson, 99'S.W. 1438, 44. Tex.Civ. 
App. 553; National Exchange Bank v. 
Foley, 66 S.W. 249, 27 Tex.Civ.App. 
450. See Crowell Independent School 
Dist. v. First Nat. Bank of Benjamin, 
(Civ.App.) 174 S.W. 878 (holding that 
alleged assignment was not mere hy- 
pothecation as collateral security). 


Utah.—Dee vy. San Pedro, L. A. & S. 
Ey Ri ‘Cov, Lew Pe 246), 60) Utah! 677. 


64 Myrick Bros. Co. v. Jackson, 
99 S.W. 1438, 44 Tex.Civ.App. 553; Na- 
tional Exch. Bank v. Foley, 66 S.W. 
249, 27 Tex.Civ.App. 450. 


[a] Illustrations.—(1) Where, inan 
action against the maker and _ in- 
dorsers of notes, it appeared that an 
indorsement was made in good faith 
to one of the defendants, who resided 
in the county in which the action was 
brought, and that the notes were sold 
and transferred in due course of trade 
for value and before maturity and 
without notice of any defense to the 
same, a plea of personal privilege of 
other defendants, who resided in an- 
other county, to be sued there was 
properly overruled. Myrick Bros. Co. 
v. Jackson, 99 S.W. 148, 44 Tex.Civ. 
App: 'b5a: (2) F, having a claim 
against defendant, who resided in an- 
other county, and knowing that suit 
would have to be brought thereon, 
guaranteed the claim and sold it to 
plaintiff for the purpose of being 
made a party defendant to the suit 
thereon, whereby jurisdiction was ob- 
tained_in the county where F lived. 
Plaintiff knew nothing of such pur- 
pose, paid value for the claim, had no 
secret agreement as to the return of 
the money, and bought the claim be- 


Myrick Bros. Co. 


county of their residence. 


not vest jurisdiction in his county,®* unless he has 
euaranteed payment of the claim assigned,®? al- 
though some eases hold that trial should be had in 
wherein the cause of action arose,‘? 
without regard to the convenience of the assignee. 


cause F guaranteed it. It was held 
hat there was no collusion depriving 
the court of the district where F lived 
of jurisdiction. National Exch. Bank 
Heras 2 66 S.W. 249, 27 Tex.Civ-App. 

65. Christie v. Gunter, 26 Tex. 700; 
McFadden, Wéiss, Kyle Rice Milling 
Co. v. Ardis, pe Civ.App.) 167 S.W. 
55) Kell Milling C So. v. Bank of Miami, 
(Tex.Civ.App.) 155 S.W. 325; Myrick 
Bros. Co. v. Jackson, 99 S.Ww. 143, 44 
Tex.Civ.App. 553. 

66. McFadden, Weiss, Kyle Rice 
Milling Co. v. Ardis, (Tex.Civ.App.) 
167 S.W. 5; First Nat. Bank v. Mar- 
tin & Co., (Tex.Civ.App.) 162 S.W. 
1029. 

[a] Illustration.—Where defend- 
ants converted cotton belonging to 
their codefendants, who drew a sight 
draft on them for the highest price 
of the cotton during the season of the 
conversion, the sale of the draft to a 
bank with a statement of the facts 
does not operate as a transfer and 
guaranty of the payment of the in- 
debtedness, and defendants do not 
lose their privilege to be sued in the 
First Nat. 
Bank v. Martin & Co., (Tex.Civ.App.) 
162 S.W. 1029. 


67. Bartrop v. Sobel Realty Co., 
210 N.Y.S. 491, 214 App.Div. 799; 
South Liberty Oil Co. v. Bush, (Tex. 
Civ.App.) 286 S.W. 626. 


68. Central of Georgia Ry. (Ofow 
King Bros. & Co., 73 S.E. 632, 137 Ga. 
369: King Bros. & Co. v. Central of 
Georgia Ry. Co., 90 S.E. 104, 18 Ga. 
App. 580. 


{a] Thus proper venue of action 
against railway company and assign- 
or of claim for wages was in the 
county where the railway company 
had its principal office, and not in 
the county of the assignor’s residence, 
the assignor being neither a proper 
nor a necessary party, so that join- 
ing him did not vest jurisdiction in 
his county. Central of Georgia Ry. 
Co. v. King Bros. & Co., 73 SHEy 622: 
137 Ga. 369. 


69. Carver Bros. v. Merrett, (Tex. 
Civ. App.) 184 S.W. 741; Kenedy Town 
& Improvement Co. vy. First Nat. 
Bank, (Tex.Civ.App.) 186 S.W. 558. 


70. Brecht v. ae) 
1017, 172 App.Div. 880 


71. Brecht y. Jag 
en v. Schapiro, 123° 
App.Div. 669. 


Bers Ree Beld- 
Y.S. 53, 138 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 192-195] 


By express statute in some jurisdictions, the as- 
signment does not entitle the assignee to sue in any 
county other than that in which suit could have 
been brought had no assignment been made.*2 Such 
enactments were intended to prevent fraud in con- 
ferring jurisdiction,"* and they do not prevent suit 
in a county other than that in which the party pri- 
marily liable resides.74 They relate only to suits by 
subsequent holders against parties who are, or who 
may thereafter become, parties to the chose in ac- 
tion transferred,‘® and have no application to suits 
against the original parties,’® nor to new contracts.*7 
A statute providing that an action by the assignee 
of a claim arising out of contract shall be brought 
in the county where one of the parties immediately 
liable resides does not apply to an action in rem, 
where the party immediately liable is a nonresi- 
dent.§ 


[§ 193] b. Fraudulent or Fictitious Assignment. 
If the assignment is fictitious,’® simulated,8® or 
fraudulent,*! without consideration,’ or made 
solely for the purpose of bringing action in the court 
of another county than that wherein it could have 
been brought in the absence of the assignment,®* 


72. See statutory provisions. 


- VENUE 


\ cross bill against 
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it will not deprive defendant of his right to be sued 
at his domicile. If the assignment is in good faith, 
it is immaterial that one of the motives of the pur- 
chase was to sue in a county other than that of de- 
fendant’s residence** or that the assignor had knowl- 
edge of such purpose.*® The question of bad faith 
is one for the jury,*® and plaintiff’s good faith in 
purchasing the claim should be submitted without 
reference to his assignor’s good faith in selling it.** 

[§ 194] 12. Subrogation and Contribution. <A 
cosurety paying a note succeeds to the rights of the 
creditor, and may sue on the note in either the 
county of the residence of the maker or of the other 
sureties at his option.*8 Where several persons 
execute a joint and several note or bond and one of 
the makers| pays it, he may sue all his comakers in 
the same suit for contribution, and may bring suit 
in the county of any one of them.*? 


[§ 195] 18. Right To Choose between Counties 
or Districts, and Election—a. In General. Under 
many statutes, plaintiff has an option of laying 
the venue of his action in either one of two or more 
counties.°.° Where an action may properly be 


his codefendant,] Mich. 215. (2) Where S, having a 


73. Citizens’ Nat. Bank of Waco 
v. Del Rio Bank & Trust Co., (Tex. 
Civ.App.) 11 S.W.(2d) 242. 

74. Citizens’ Nat. Bank of Waco 
v. Del Rio Bank & Trust Co., supra. 

75. Merritt v. H. O. Wooten Gro- 
cer .Co., (Lex.Civ:App.) 35. S.W.(2d) 
1071; Saunders v. First Nat. Bank, 
(Tex.Civ.App.) 287 S.W. 133; People’s 
State Bank of Ranger v. National 
Bank of Commerce of Houston, (Tex. 
Civ.App.) 267 S.W. 992; Hemphill v. 


Brock, (Tex.Civ.App.) 267 S.W. 281; 
Harris v. San Antonio. & A. Pr Ry. 
Cor cnex CiveApp») Wy 22cm SNe 2D Ss 


First Nat. Bank of Coleman v. Gates, 
(Tex.Civ.App.) 213 S.W. 720; Roaring 
Springs Independent School Dist. v. 
McAbee, (Tex.Civ.App.) 187 S.W. 431. 


76. Holmes vy. Goldsmith, 13 S.Ct. 
Pesta US: 150, ot i,0. 118 Patt 
86 F. 484, 1 L.R.A. 816]. 


77. Hull v. First Guaranty State 
Bank of Overton, (Tex.Civ.App.) 199 
S.W. 1148. 

[a] Mllustration.—Agreement by 
the drawees of a draft to accept the 
same on presentation by an assignee 
of the draft rendered the drawee 
jointly liable with the maker to the 
assignee so that suit could be brought 
in the county where the maker resid- 


ed. Hull v. First Guaranty State 
Bank of Overton, (Tex.Civ.App.) 199 
S.W. 1148. 

78. Singleton v. O’Blenis, 25 N.E. 
194,°125 Ind..)151: 

79. Brooks v. Bonner, (Tex.Civ. 
App.) 149 S.W. 564; :Waldrep_ v. 


Roquemore, 127 S.W. 248, 60 Tex.Civ. 
App. 138. 


80. Van Horn Trading Co. v. Day, 
(Tex.Civ-App.) 148 S.W. 1129; Taylor 
vV. Sturgis, 68 9SW. 53:8; 29 Tex. Civ. 
App. 270; Jones v. Austin, 26 “Siyv. 
144, 6 Tex.Civ.App. 505. 


[a] Illustration.—Where a ~esi- 
dent of one county, having a right of 
action against a resident of another 
county, makes a simulated assign- 
ment thereof with a guaranty of pay- 
ment to a third party living in the 
assignor’s county, for the purpose of 
having the assignee bring a_ suit 
thereon jointly against the assignor 
and the resident of the other county, 
in order that the assignor may, by a 


° 


litigate the right of action in the as- 
signor’s county, a plea by the nonresi- 
dent defendant of his privilege to be 
sued in his own county will be sus- 
tained as to both the principal action 
and the cross bill. Taylor v. Sturgis, 
68 S.W. 538, 29 Tex.Civ.App. 270. 


81. Carver Bros. v. Merrett, (Tex. 
Civ.App.) 155 S.W. 633. 


82. Diffenderffer v. Rowden, 83 
Mo.App. 268; Jones v. Austin, 26 S.W. 
144,.6 Tex.Civ-App-. 505; Dee v. San 
Pedro, l. A. & /S."L. R.-Co:, 167 BP: 246; 
50 Utah 167. 


83. Capital City Bank v. Knox, 47 
Mo. 333; Diffenderffer v. Rowden, 83 
Mo.App. 268; Parsons v. Brown, 50 
N.H. 484; Brooks v. Bonner, (Tex. 
Civ.App.) 149 S.W. 564; Van Horn 
Trading Co. v. Day, (Tex.Civ.App.) 
148 S.W. 1129;. Taylor v. Sturgis, 68 
S.W. 538, 29 Tex.Civ.App. 270; Jones 
v. Austin, 26 S.W. 144, 6 Tex. Civ. App. 
505; Dee v. San Pedro, DAS Se Sedan 
ReCort 6:7 92463750 Utah 167. 


[a] It is good plea to an action 
on a note, brought in the name of the 
indorsee in a county where defendant 
does not reside, that the real owners 
of the note reside in the same county 
with defendant, and that they indors- 
ed the note to plaintiff of record, who 
has no interest in it, solely for the 
purpose of bringing suit in his name 
in a county in which defendant does 
pot reside. Parsons v. Brown, 50 N. 

. 484. 


84. Watkins v. Plummer, 53 N.W. 
165, 93 Mich. 215; McCoy v. Pafford, 
(Tex.Civ.App.) 150 S.W. 968; Ucovich 
v. First Nat. Bank, (Tex.Civ.App.) 
138) SW. Ll02: Weahy ‘v. Ortiz, 85S. 
W. 824, 38 Tex.Civ.App. 314. 


[a] Illustrations.—(1) The fact 
that a note, indorsed in a certain 
county and owned in another county, 
is transferred to a person for collec- 
tion in a third county, where the in- 
dorser has business interests; in order 
that suit may be planted against him 
in that county, is nothing of which 
the indorser can complain, although he 
must thus stand suit away from home, 
it not appearing that he was misled 
as to the real ownership of the note, 
or submitted himself under any mis- 
apprehension to the jurisdiction. 
Watkins v. Plummer, 53 N.W. 165, 93 


cause of action against O for breach 
of contract, assigned it, with a guar- 
anty that one thousand dollars would 
be realized on it, to L, in considera- 
tion of the cancellation of a note of 
one thousand dollars owing by S to 
L, the latter, joining S as a defendant 
on account of the guaranty, may sue 
O in the county where §S lives, O hav- 
ing no right to object to the jurisdic- 
tion on the ground that the assign- 
ment was fraudulent, for the purpose 
of suit against him in a county oth- 
er than that in which he lived, so long 
as S was indebted to L, and the as- 
signment was made to secure the in- 
debtedness, although it was also made 
that O might be sued outside the 
county in which he lived, and L did 
not know of the assignment until 
after it was made. Leahy v. Ortiz, 85 
S.W. 824, 88 Tex.Civ.App. 314. (3) 
Where one indebted to a bank assign- 
ed to it a claim against a third per- 
son, and the bank became the real 
owner, the third person cannot ob- 
ject, in a suit by the bank on the 
claim, that the forum in which the 
action was brought is without juris- 
diction because the assignment was 
made with the intent to defeat his 
privilege to be sued in another coun- 
ty. Ucovich v. First Nat. Bank, (Tex. 
Civ.App.) 188 S.W. 1102. 


85. Caruthers v. Link, 
App.) 154 S.W. 330. 


(Tex.Civ. 


86. Eaton v. Klein, (Tex.Civ.App.) 
LEER S Wie ‘Oia. 

87. McCoy v. Pafford, (Tex.Civ. 
App.) 150 S.W. 968. 


88. Anderson v. Armistead, 89 S.H. 
525, 18 Ga.App. 3887. 

89. Hinn y. Forbes, (Tex.Civ.App.) 
264 S.W. 190. 


90. See statutory provisions; and 
cases infra this note. 
[a] Place where injury occurred 


or defendant served.——McKee vy. Lim- 
ing, 165 N.E. 304, 31 Ohio App. 303. 

[b] Place of plaintiff’s residence 
or of defendant’s residence.—Ray- 
mond v. Harrison, 150 P. 727, 27 Colo. 
App. 484. 

[ce] Place of business or where 
obligation incurred.—Yumet vy. Royal 
Ins. Co., 29 Porto Rico 850. 


[d] Defendant’s domicile or parish 


122 [67 6. J.J 


brought in the county in which defendants reside,®* 
and defendants are residents of different counties, 
plaintiff ordinarily has a right to elect in which 
A suit to restrain the sheriffs 
of two counties from selling the same personal prop- 
erty for taxes levied by both counties, may be 


county he will sue.°? 


brought in either county.°? 
Interpleader. 


dence. 


of situs.—Tennent v. Caffery, 129 So. 
128, 170 La. 680. 

Wenue where cause of action arose 
see supra § 152. 


91. See supra § 155. 
92. See cases infra this note. 
[a] Joint tort-feasors.—Joseph 


Rathborne Lumber Co. v. Cooper, 114 
So. 112, 164 La. 502. 

[b] Defendant in equity against 
whom substantial relief is sought.— 
Georgia Power Co. v. City of Rome, 
1570S) 0283, 172) 'Ga. 14>  Daylor -v. 
Colley, 74 S.F. 694, 1388 Ga. 41. 


98. Sherrod v. Dawson, 170 S.E. 
G39 ot N.C. 525: 

94. Alderdice v. Great Southern 
Life Ins. Co., (Tex.Civ.App.) 38 S.W. 
(2d) 873; McCormick vy. Southwest- 
ern Life Ins. Co., (Tex.Civ.App.) 35 
S.W.(2d) 502. 


[a] Illustration.—Insurer, uncer- 
tain as to true owner of insurance 
funds, could file interpleader in coun- 
ty of residence of any claimant. Al- 
derdice v. Great Southern Life Ins. 
Co., (Tex.Civ.App.) 38 S.W.(2d) 873. 


95. Alderdice v. Great Southern 
Life Ins. Co., supra. 


96. John A. Wogan, Inc., v. Folse, 
100). S0.. 540, 156 La. 393: Vallee: v. 
Hunsberry, 32 So. 359, 108 La. 136; 


Ausbacher v. De Nevue, 13 So. 396, 
45 La.Ann. 988; Evans v. Payne, 30 
ie Ann 4938: Taylor v.’ Bach, 7 Ia: 
Ann. 61; Berry v. Gaudy, 15 La.Ann. 
533; Crawford v. Read, 9 Rob. (La.) 
243; Southern Vehicle Mfg. Co. v. 
O’Sullivan, 7 La.App. (Orleans) 3; 
Pittsburg Water Heater Co. of Texas 
Ve sullivan, 282 S.W. 576, 115 Tex. 
417; Taylor v. Wilson, 93 S.W. 109, 
99 Tex. 651 [aff on certified questions 
(Civ.App.) 93 S.W. 108]; Pearson v. 
West, 77 S.W. 944)°97 Pex. 238 rev, 
(Civ-App.) 75 S.W. 384]; Gilmer y. 
Graham, (Tex.Civ.App.) 26 S.W.(2d) 
687 [rev on other grounds (Commn. 
App:) 52 S.W.(2d) 263]; Bolton yv. 
Alley, (Tex.Civ.App.) 25 S.W.(2d) 638; 
Wrenn v. Brooks, (Tex.Civ.App.) 257 


S.W. 299; Funk v. Walker, (Tex.Civ. 
App.) 241 S.W. 720; Kelly v. Hgan, 
(Tex.Civ.App.) 143 S.W. 1188; Arm- 


strong v. King, (Tex.Civ.App.) 130 S. 
W. 629. 

[a] Tllustrations.—(1) Where an 
inhabitant has established two places 
of abode in different counties, and 
uses them indiscriminately as places 
of residence according to his pleasure 
or convenience, each constitutes his 
residence within the meaning of the 
venue statute, and he may be sued 
in either. Funk v. Walker, (Tex.Civ. 
App.) 241 S.W. 720. (2) Where a de- 
fendant had a house in one county, 


If there is reasonable doubt as to 
the rightful claimant of a fund interpleaded, the 
person interpleading may select the forum in any 
county wherein one of the claimants resides,®* or 
in the county of the original plaintiffs in the suit.®® 

[§ 196] b. Party Having More than One Resi- 
A person may have several residences,®® and 
may sue,®’ or be sued,®® in either, unless he has de- 
clared according to law his intention to fix his prin- 
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ther 


where he resided a part of the year, 
and a ranch in another county, at 
which he spent the balance of his 
time, an action against him for an 
assault alleged to have been commit- 
ted at the ranch might be properly 
brought in either county. Pearson v. 
West, 77 S.W. 944, 97 Tex. 238 [rev 
(Civ.App.) 75 S.W. 334]. (3) A stat- 
ute provided that no person who was 
an inhabitant of the state should be 
sued out of the county in which he 
had his domicile except in specified 
cases, the third of which was where 
defendant resided out of the state or 
his residence was unknown, in which 
case the suit might be brought in the 
county in which plaintiff resided. De- 
fendant, a citizen of New York, came 
to Texas to engage in the oil business, 
and resided there for fourteen months 
up to the time of the filing of the 
suit, except three trips made to visit 
his family in New York where he also 
maintained a residence. Process was 
served on him in New York during 
one of such trips five days after he 
had left the state, but while he still 
continued his business and residence 
in Texas. It was held that defend- 
ant was a resident of the state, and 
was entitled to be sued in the county 
of his residence therein, his residence 
outside of the state being immaterial. 
Taylor v. Wilson, 93 S.W. 109, 99 Tex. 
651 [aff on certified questions (Civ. 
App.) 93 S.W. 108]. 


97. Gultivete: wR.) COs ive cOver ton, 
(Civ.App.) 107 S.W. 71 [rev on other 
grounds (Tex.) 110 S.W. 736]. 


98. John A. Wogan, Inc., v. Folse, 
100 So. 540, 156 La. 393; Southern 
Vehicle Mfg. Co. v. O’Sullivan, 7 La. 
App. (Orleans) 8; Pittsburg Water 
Heater Co. of Texas v. Sullivan, 282 
S.W. 576, 115 Tex. 417; Pearson v. 
West, 77 S.W. 944, 97 Tex. 238 [rev 
(Civ.App.) 75 S.W. 3384]; Gilmer v. 
Graham, (Tex.Civ.App.) 26 S.W.(2d) 
687 [rev on other grounds (Commn. 
App.) 52 S.W.(2d) 263]; Wrenn v. 
Brooks, (Tex.Civ.App.) 257 S.W. 299; 
Funk v. Walker, (Tex.Civ.App.) 241 
SW." 7205 Kelly v. Hean, (Dex.Civ. 
App.) 148 S.W. 1188; Armstrong v. 
King, (Tex.Civ.App.) 130 S.W. 629. 


[a] Tllustrations.—(1) Under ven- 
ue statute, one may have more than 
one legal residence and cannot plead 
privilege if sued in one of such coun- 
ties of residence. Gilmer v. Graham, 
(Tex.Civ.App.) 26 S.W.(2d) 687 [rev 
on other grounds (Commn.App.) 52 S. 
W.(2d) 263). (2) Where defendant 
resided during part of the year in sev- 
eral counties, he could be sued in any 
one of them. Armstrong v. King, 
(Tex.Civ.App.) 130 S.W. 629. (3) 
Where defendant had factories in the 


may be sued in either.? 
an office in each of two districts, it may be sued in 
either district, without regard to the relative im- 
portance of the offices.* 


[§ 198] d. Election. 
venue that, unless clearly denied by public policy 
expressed by statute, the party seeking the aid of 
the court should select the forum.* 
statute permitting suit to be brought in a county oth- 


[§§ 195-198 


cipal establishment in a designated county.®® 


[§ 197] c. Residence, Place of Business, or Loca- 
tion in More than One County. If defendant has a 
single residence located partly in two counties, his 
residence and domicile for the purpose of fixing ven- 
ue is in both counties, and he may be sued in ei- 
A drainage district situated in two counties 


If a foreign corporation has 


It is a general rule as to 
Exceptions in a 


parish where he resided the greater 
part of the time and where he voted, 
he was entitled to be sued there, not- 
withstanding he had an establishment 
and resided part of time in another 
parish. John A. Wogan, Ine., v. 
Folse, 100 So. 540, 156 La. 393. (4) 
One living in a county for six months 
may be held to have acquired a resi- 
dence there, so that he might be sued 
in that county under the rule that one 
may have two residences. Kelly v. 
Egan, (Tex.Civ.App.) 143 S.W. 1188. 
(5) Where a defendant resided in one 
county a part of the year and spent 
the balance of his time in another, 
plaintiff’s right to sue in one of such 
counties did not depend on whether 
defendant, by his acts, had misled 
plaintiff as to his domicile, and there- 
by estopped himself to deny that he 
resided in such county, as plaintiff’s 
right to sue in one county was just 
as certain as in the other. Pearson 
v. West, 77 S.W. 944, 97 Tex. 238 [rev 
(Civ.App.) 75 S.W. 334]. 


99. Ausbacher v. De Nevue, 13 So. 
396, 45 La.Ann. 988; Hivans v. Payne, 
30 La.Ann. 498; Taylor v. Bach, 17 
La.Ann. 61; Berry v. Gaudy, 15 La. 
Ann. 533; Crawford v. Read, 9 Rob. 
(La.) 248; Southern Vehicle Mfg. Co. 
v. O'Sullivan, 7 La.App. (Orleans) 


[a]. Thus, where a party has re- 
moved from one parish to another 
without a formal declaration of inten- 
tion, he may be sued within the year, 
at the option of the party claiming, 
in either parish, although his domi- 
cile in the parish ad quem is with 
his employer. Vallee v. Hunsberry, 
82 SO. 859) 108 Tal 2136! 


1.. Wrenn -v. Brooks, (Tex.Civ. 
App.) 257 S.W. 299; Smith v. Farmer, 
(Tex.Civ.App.) 226 S.W. 485. 


{a] MTllustration.—Where defend- 
ant had a single residence located 
partly in C and partly in L county, 
his residence and domicile for pur- 
poses of venue was in both counties. 
Smith v. Farmer, (Tex.Civ.App.) 226 
S.W. 485. 

2. Mason & Tazewell Special 
Drainage Dist. Com’rs v. Giffin, 25 N. 
EH. 995, 134 Ill. 330. 


8. Goldzier v. Central R. Co. of 
AG: Jersey, 88 N.Y.S. 214, 48 Misc. 
67. 


4 Hannon v. Southern Power Co., 
92 S.H. 353, 173 N.C. 520. 


[a] Reason for rule.—The rule is 
founded on the reason of the thing, 
and should prevail where there is an 
apparent conflict in the provisions of 
the statute. Hannon v. Southern 
Powerr Cor Vay S38 sy aa oe eN. Ga ben 


For later cases, developments and changes in ‘the law see Annotations, same title and section number. 


e 


| 
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er than that of defendant’s residence confer on 
plaintiff the right to choose between different coun- 
Such a statute entitles defendant to be sued 
in the places designated and requires that the ac-. 
tion be brought in one of them, but does not permit 
Since defendant generally has 
a right by statute to be sued in the county of his 
residence,’ plaintiff must show his right to sue in 
another county,* and under some statutes he must 
specify in his pleadings the county wherein he de- 


ties.® 


him to elect which.® 


sires trial.® 
Effect of election. 


Where plaintiff has the right 
to elect between certain counties in which to bring 
his suit he may, after having elected to sue in one 
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ed.1° 


the terms are synonymous,‘ 
meaning as the term “inhabitant.” 
fer to a fixed and permanent abode or dwelling 
placet* as distinguished from a temporary stopping 
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in another of the counties in which the venue is fix- | 


[§ 199] C. Domicile or Residence for Purposes 
of Action—1l. In General. 
tinction between the terms “residence” and “domi- 
cile,”’!! but as generally used in statutes fixing venue 


Some cases make a dis- 


and convey the same 
These terms re- 


place.t® Residence is the permanent home, the place 


cireumstances,** 


county, dismiss his suit and, if he desires, sue again 


FE RCE ctor DP OEY ch opm Ning Mcp 
Pavlidis v. Bishop & Babcock Sales 
Co., (Tex.Civ.App.) 41 S.W.(2d) 294. 

6. Board of Public Instruction for 
Mafayette County v. First Nat. Bank, 
(Fla.) 143 So. 738; Santa Rosa Coun- 
ty v. Trobuck, 80 So. 748, 77 Fla. 86. 

7 Graves v. McCollum & Lewis, 
(Tex.Civ.App.) 193 S.W. 217. 


8. Graves v. McCollum & Lewis, 
Supra. x 

9. Tolhurst v. Howard, 88 N.Y.S. 
235, 94 App.Div. 439. 

[a] MTIllustration.—Code Civ. Proc. 
§ 417 provides that, where an action 
is brought in the supreme court, the 
Summons must specify the county in 
which plaintiff desires trial; and § 
481 provides that the complaint must, 
if the action is in the supreme court, 
specify the county which plaintiff des- 
ignates for trial. A Summons in an 
action in the supreme court stated 
that trial was desired in N county, 
but the complaint, served later, des- 
ignated V county, and such complaint 
was retained by defendant after he 
had admitted service of it. It was 
held that the action was pending in 
V county. Tolhurst v. Howard, 88 N. 
Y.S. 235, 94 App. Div. 439. 

10. Light Pub. Co. v. Wurzbach, 
(Tex.Civ.App.) 266 S.W. 188, 190. 


“The rules governing in the elec- 
tion of remedies have no applicabil- 
ity to a choice of forums.” Light 
Pub. Co. v. Wurzbach, supra. 


Li ey onvev. Jayon; 30) Aun VGNsy.) 
455; Vence v. Vence, 15 How.Pr. (N. 
Y.) 497; Frost v. Brisbin, 19 Wend. 
Gey Lins Pecos: &iN. Ts Ry. Co. Nn: 
Thompson, (Tex.) 167 S.W. 801 [rev 
(Civ.App.) 140 S.W. 1148]. 


{a] Terms distinguished.—‘Resi- 
dence’? means living in a particular 
locality, and requires bodily presence 
as an inhabitant in a given place. 
“Domicile’’ means living in a locality 
with intent to make it a fixed and per- 
manent home. Pecos & N. T. Ry. Co. 
vy. Thompson, (Tex.) 167 S.W. 
[rev (Civ.App.) 140 S.W. 1148]. 

12. Cal.—Matter of Henning’s Hs- 
tate, 60 P. 762, 128 Cal. 214, 79 Am. 
S.R. 438. 


Ga.—Crawford vy. Wilson, 83 S.E. 
667, 142 Ga. 734. 
Towa.—Chureh v. Crossman, 49 


Iowa 444. 

Mo.—Wyrick v. Wyrick, 145 S.W. 
144, 162 Mo.App. 7238. 

Neb.—Ruby v. Pierce, 104 N.W. 
1142, 74 Neb. 754; Wood v. Roeder; 63 
N.W. 853, 45 Neb. 311. 

N.Y.—Johnson v. Hoile, 199 N.Y.S. 
875, 205 App.Div. 633; Kleinrock v. 
Nantex Mfg. Co., 194 N.Y.S. 142, 201 
App.Div. 236; Hislop v. Taaffe, 125 
N.Y.S. 614, 141 App.Div. 40; Wash- 
ington v. Thomas, 92 N.Y.S. 994, 996, 


395;/103 App.Div. 423. 


Tex.—Houston Printing Co. v. Ten- 
nant, 39 S.W.(2d) 1089, 120 Tex. 539; 
Pittsburg Water Heater Co. of Texas 
Vv. Sullivan, 282. S.W. 576, 115. Tex. 
417; Pearson v. West, 77 S.W. 944, 
o7-'Tex, 238. frev. (Civ.App:) 975. S.W. 
334]; Brown v. Boulden, 18 Tex. 431; 
Joy v. Marshall Field & Co:, (Civ. 
App.) 51 S.W.(2d) 731; Bolton v. Al- 
ley, (Civ.App.) 25 S.W.(2d) 638; 
Burns v. Napier, (Civ.App.) 19 S.W. 
(2a)-—578; “Johnson vc State, (Civ. 
App.):267 S.W. 1057; Funk v. Walk- 
er, (Civ.App.) 241 S.W. 720: O’Connor 
v. Cook, (Civ.App.) 26 S.W. 1113. 

13. Houston Printing Co. v. Ten- 
nant, 39 S2w..(2d) 1089, 120- Pex. 53:95 
Pittsburg Water Heater Co. of Texas 
VoeSullivani 2828S: Ws Toe; tbo Tex: 
417. : 

14. Colo.—Robbins vv. 
16 P.(2d) 431, 91 Colo. 505. 

Iowa.—Churech v. Crossman, 49 
Iowa 444. 

Mo.—Wyrick v. Wyrick, 145 S.W. 
144, 162 Mo.App. 723. 

N.Y.—Johnson v. Hoile, 199 N.Y.S. 
875, 205 App.Div. 633; Kleinrock v 
Nantex Mfg. Co., 194 N.Y.S. 142, 201 
App.Div. 236; Hislop v. Taaffe, 125 
N.Y.S. 614, 141 App.Div. 40. 

Tex.—International & G. N. Ry. Co. 
ye guidey 99 S.W. 856, 44 Tex.Civ.App. 


McAlister, 


15. Church v. Crossman, 49 Iowa 
444; Globe Indemnity Co. v. Dol- 
bonde, 133 So. 173, 172 La. 7; John- 


son v. Hoile, 199 N.Y.S. 875, 205 App. 
Div. 633; Washington v. Thomas, 92 
N.Y.S. 994, 103 App.Div. 423, 425; 
Sublett v. Hurst, (Tex.Civ.App.) 164 
S.W. 448; International & G. N. Ry. 
Co. v. Elder, 99 S.W. 856, 44 Tex.Civ. 
App. 605. 

[aj Tllustration.—Where one of 
the defendants, although temporarily 
sojourning in Texas, had rented a 
farm for the current year in Oklaho- 
ma, while the other defendant was a 
resident of Texas in a county other 
than that in which plaintiff resided, 
suit could not be brought against both 
in the county where plaintiff resided. 
Sublett v. Hurst, (Tex.Civ.App.) 164 
S.W. 448. 

16. Tyler v. Murray, 57 Md. 418; 
Johnson v. Hoile, 199 N.Y.S. 875, 205 
App.Div. 633; Kleinrock v. Nantex 
Mfg. Co., 194 N.Y.S. 142, 201 App.Div. 
236; Hislop v. Taaffe, 125 N.Y.S. 614, 
615, 141 App.Div. 40; Washington v. 
PD) 92 N.Y.S. 994, 103 App.Div. 
423. 


[a] Other definitions.—(1) ‘Resi- 
dence” is the place where one remains 
when not called elsewhere on busi- 
ness, pleasure, or for other temporary 
purposes, and the place of residence 
within the statute is the fixed home 
of a party as understood by himself 
and his neighbors and _ friends. 


to which, whenever absent for business or pleasure, 
one intends to return,!® and depends on facts and 


in the sense that they disclose 


Younger v. Spreckels, 106 P. 895, 12 
Cal.App. 175. To same effect Marston 
v. Watson, 129 P. 611, 20 Cal.App. 465. 
(2) The domicile or residence of a 
person of full age, and laboring un- 
der no disability, is the place or coun- 
ty where the family of such person 
shall permanently reside, if in this 
state. Daniel v. Sullivan, 46 Ga. 277. 
(3) The domicile of a defendant is 
that place where he has his fixed and 
permanent home, and to which when 
absent he has the intention of return- 
ing. Wood v. Roeder, 63 N.W. 853, 
45 Neb. 311. (4) “Residence” is place 
where man’s habitation is fixed with- 
out present purpose of removing 
therefrom. McCarty v. Thornton, 165 
N.W..-499, 38 IN.D. 551. 

17. See cases infra this note. 

[a] INustrations.—(1) A person, 
part of whose family resides in W 
county, who owns a home there, and 
votes and claims his home there, “re- 
sides” there, although such person is 
engaged in business and with his wife 
keeps house in another county. Tay- 
Jor v. Chattanooga Medicine Co., 59 
So. 707, 5 Ala.App. 419. (2) A person 
who has not acquired a political dom- 
icile may have a residence in a par- 
ticular parish. Amis v. Bank of Lou- 
isiana, 9 Rob. (La.) 348. (3) Defend- 
ant, who owned a home in Nassau 
County and dwelt there with his wife, 
although he had a “voting ‘residence’’ 
in Brooklyn, resided for the purpose 
of suit in Nassau County. Johnson 
v. Hoile, 199 N.Y.S. 875, 205 App.Div. 
633. (4) <A person does not reside 
at a place where he takes an occa- 
sional meal, but has no rooms and 
never sleeps there. Jacobs v. Callan, 
128 N.Y.S. 295, 148 App.Div. 827. (5) 
Where defendant lived with his fami- 
ly at a certain place, where he kept 
his horses, carriages, and servants, 
had business interests, and paid taxes, 
and maintained an office for the 
transaction of business at another 
place, where he kept an apartment, 
which he used while at the latter 
place transacting business, the former 
place was his residence. Washington 
v. Thomas, 92. N.Y.S. 994, 103 Api: 
Div. 423. (6) <A physician from an- 
other state occupying a rented resi- 
dence within the state, and arranging 
a studio therein for operating a radio 
broadcasting station, is a “resident” 
of the state entitled to be sued in the 
county of residence. Brinkley  v. 
State, (Tex.Civ.App.) 53 S.W.(2d) 830. 
(7) Defendant, sued in W county, 
who had lived in rented houses in H 
county, and engaged in business there, 
but had sold business and _ stored 
household goods, but not with inten- 
tion of moving permanently, is a resi- 
dent of H county, and not a “transient 
person,” liable to be sued in any coun- 
ty. Burns v. Napier, (Tex.Civ.App.) 
19 S.W.(2d) 578. (8) Tn) Sanesurt 
against L and M in which L filed plea 
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intent.+8 


is instituted.19 The requirements 


proof of actual, though not continuous, residenee,?° 
nor is residence lost by temporarily residing in an- 
other county?! for business?? or other purposes.?* 
By special statute a temporary domicile is sometimes 
made a sufficient residence for venue purposes.”* 


Freeholders and householders. 


from suit outside of the county of their permanent 
some statutes have required defendants 


residence, 
to be freeholders or householders.7* 


visions, a person may have his residence and free- 


hold in different counties,?° but he 


of privilege claiming that he lived in 
another county, and that M resided 
in another state as also did plaintiff, 
it was held that the plea was properly 
overruled where it appeared that M 
had an office in connection with his 
oil business and also a room in the 
county of suit and owned property in 
such county, and also owned a home 
there occupied by his married daugh- 
ter, with whom he lived, and had been 
so living in the county for about 
twelve months when process was 
served on him, notwithstanding he 
had a wife and family and home in an 
adjoining state, where he owned the 
residence occupied by them, and went 
home as often as his business per- 
mitted. Latham v. Continental Supply 
oO, (Tex.Civ. App.) 230 Sow. 2380. (9) 
Residence of defendant, a single man, 
within county for purpose of train- 
ing and developing race horses, justi- 
fies overruling defendants’ plea of 
privilege to be sued in another coun- 
ty. Ellerd v. Alexander & Oliver, 
(Tex.Civ.App.) 282. S.W. 871. (10) 
Where a defendant had recently come 
from another state to act as foreman 
of a ranch in the county where the 
suit was brought, intending later to 
remove to another county, his resi- 
dence in the county of the suit was 
sufficiently established to give the 
court jurisdiction of the action. Carr 
v. Remele, 133 P. 593, 74 Wash. 380. 


[b] Effect of letters testamentary. 
—(1) The fact that letters of ad- 
ministration were issued to plaintiff 
in a certain county did not make her 
a “resident” of that county. Magee v. 
Beach, 149 N.Y.S. 933, 87 Misc. 18 [aft 
150 N.Y.S. 1095, 165 App.Div. 949]. 
(2) 'That letters were issued to a resi- 
dent of New York County, as ancillary 
executor under a will in Hrie County, 
did not make him a resident of Erie 
County. Dayton v. Farmer, 193 N.Y. 
SS 33l, 200, App Div. T3it. 


[ec] Presumption is that’ residence 
is at place where citation is served. 
Arzuaga v. Aramburu, 15 Porto Rico 
165. 

[ad] Evidence held to show resi- 
dence.—Ladew v. Sleigh, 121 N.Y.S. 
949, 1387 App.Div. 910. 


[Le] Question for jury.—Whether 
defendant by engaging in real estate 
business in county established suffi- 
cient “residence” therein to give dis- 
trict court of that county jurisdiction 
of action against him held for jury. 
Gilmer v. Graham, (Tex.Commn.App.) 
52 S.W.(2d) 263 [rev (Civ.App.) 26 
S.W.(2d) 687]. 

18. Younger v. Spreckels, 106 P. 
895, 12 Cal.App. 175; Robbins v. Mc- 
Alister, (Colo.) 16 P.(2d) 431; Wyrick 
v. Wyrick, 145 S.W. 144, 162 Mo.App. 


A statute permitting actions to be brought 
in the county where defendants or some of them re- 
side will, as to the question of residence, be liberally 
construed in favor of the jurisdiction where the suit 
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are satisfied by 


To be exempt 


Under such pro- 


need not deraign | of the suit.3% 


723; Sample v. Bedenbaugh, 155 S.E. 
828, 158 S.C. 496. 

19. Carr v. Remele, 133 P. 593, 74 
Wash. 380. 


20. Harrison v. National Bank of 
Monmouth, 108 I1l.App. 493 [aff 69 N. 
Hest, 20 El Ons 

21. Hanson v. Williams, 154 S.E. 
240, 170 Ga. 779; Evans v. Saul, 8 
Mart.N.S. (La.) 247; Gulf, C. & S. F. 
Ry Con vs Overton, (Civ. Apps Oe 
S.W. 71 [rev on other grounds .(Tex.) 
110 Siw. 7361. 


22. Ala.—Taylor v. Chattanooga 
precicite Co:, .59SSo0., T07,.5 AlasApp: 


Ky.—Louisville & N. R. Co. v. 
Mitchell, 172 S.W. 527, 162 Ky. 253. 


La.—Ricard v. Kimball, 5 Rob. 142. 


N.Y.—Mills & Gibb v. Starin, 104 N. 
VES 230, 119 App.Div. 336, 39 N.Y.Civ. 
Proce: 388; Knight & Wall Co. v. 
Tehran 92 N.Y.S. 997, 103 App.Div. 
605; Virden v. Thomas, 92 N.Y.S. 996, 
103 App.Div. 606; Washington v. 
Thomas, 92 N.Y.S. 994, 103 App.Div. 
423,16 N.Y.Ann.Cas, 160. 


Tex.—Devereaux  yv. 
App.) 293 S.W. 207. 


[a] MNllustrations.—(1) A passen- 
ger traveling to another county to 
care temporarily for a farm is a resi- 
dent of the county he had left, so that 
he could bring an action within that 
county for personal injuries. Louis- 
ville & N. R. Co. v. Mitchell, 172 S.W. 
527, 162 Ky. 258. (2) The master and 
owner of a steamer plying between 
New Orleans and the different towns 
on the Mississippi, or its tributary 
streams, must be sued in the parish 
of his domicile; and this, although he 
has declared, in the enrollment before 
suit, that his usual residence is in the 


Rowe, (Civ. 


place where he is sued. Ricard y. 
Kimball, 6Y Rob. Gua.) 2425 9163), » An 
action by a foreign corporation 


against copartners for breach of con- 
tract to sell goods must be brought 
in the county in which one of the de- 
fendants resides without reference to 
his business interests, official position, 
and tem{porary sojourn in another 
county aS a member of the rapid 
transit commission in the city of New 
York. Mills & Gibb v. Starin, 104 N. 
¥.S. 2330, 119 App. Div. 336, 39 N.Y.Civ. 
Proc 713/38. (4) Where defendant 
lived with his family at a certain 
place, where he kept his horses, car- 


riages, and servants, had business in- 
terests, and paid taxes, but main- 
tained an office for the transaction of 
business at another place, where he 
kept an apartment which he used 
while at the latter place transacting 
business, the former place was his 
residence. Knight & (Wall Go. v. 
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the title of his grantor, if he has a deed from one as- 
serting title,?* unless he is not in actual possession.?* 
An unmarried man who merely rents a room as a 
sleeping apartment is not a householder.” 


[§ 200] 2. Time at Which Residence Must Exist. 
Residence within statutes fixing venue means actual 
residence at the time of the institution of the suit*® 
and not at the time of the service of process,*! nor 
at the time of the accrual of the cause of action.*? 
In some jurisdictions, however, the effect of this 
rule is restricted by statutory provisions requiring 
a plea of privilege to state that defendant was not a 
resident of the county wherein the suit is brought at 
the time of service of precess nor at the time of - filing 
the plea, as well as at the time of the commencement 
Under such requirements, therefore, 


Thomas, 92, N.Y.S. 997, 103 App.Div. 


605; Virden v. Thomas, 92 N.Y.S. 996, 
103 App.Div. 606; Washington v. 
Thomas, 92 N.Y.S. 994, 103 App.Div. 


423, 16 N.Y.Ann.Cas. 160. (5) A mar- 
ried man may assert privilege to be 
sued in the county of family domicile, 
although he worked in another coun- 
ty for--six \months! Devereaux v. 
Rowe, (Tex.Civ.App.) 293 S.W. 207. 

23 Gulf,uC. odo Ss. aR. COmmnNE 
Overton, (Civ.App.) 107 S.W. 71 [rev 
on other grounds 110 S.W. 736, 101 
Tex 5583, 19° L.R.A.Nos. 5004, 

[a] Thus, under the statute pro- 
viding for the bringing of the action 
in the county where the injury was 
done, or in the county where plaintiff 
resided at the time of the injury, she 
may bring it in the county where her 
domicile and permanent place of resi- 
dence was, although she was tempo- 
rarily residing in another county for 
the benefit of her sister’s health. 
Gulf nC.c& (SRS Ry. Conve’ Overtom 
(Civ.App.) 107 S.W. 71 [rev on other 
grounds 110 S.W. 736, 101 Tex. 583, 19 
L.R.A.N.S. 500]. 


24 Crawford v. Wilson, 83 S.E. 
667, 142 Ga. 734. ; 

25. See statutory provisions. 
pine Moore v. Coker, 2 Port. (Ala.) 

‘e 

27. Sheppard v. Kain, 9 Ala. 119. 

28. Sheppard v. Kain, supra. 

29. Katzenberg v. Lehman, 2 So. 
272, 80 Ala: 512. 

30. Ala.—Mitchell v. Allen, 2 Stew. 
&P. 247. 

Ga.—Hanson y. Williams, 154 S.B. 


240, 170 Ga. 779; Davis v. Central R. 

& Banking Co., 17 Ga. 323. 
Mont.—State v. District Court of 

Seventh Judicial Dist. in and for Rich- 


land County, 176 P. 618;5 55 Mont. 
330 

N.J.—Pespecky v. Forman, (Sup.) 
146 A. 317; Robbins v. Glendon, 138 
A. 108, 103 N.J.Law 562; Dabaghian 
v. Kaffafian, 58 A. 106, 71. N.J.Law 


115. 

N.Y.—Radney v. Hutchinson, 50 N. 
Y.St. 420, 66 Hun 627; Page Belting 
Co. v. Joseph, 226 N.Y.S. 723, 131 Mise. 
3733, Cincinnati, Hi. & DD. sks Cos 
Ives, 3 N.Y.S. 895. 


Tex.—Brown v. Boulden, 18 Tex. 


432; Seale v. Garvey, (Civ.App.) 247 
S.W. 672; Cross v. Johns, (Civ.App.) 
238 S.W. 354. 

31. Whiting v. Briscoe, Dallam 
Dig. (Tex.) 540. 

32. Pespecky v: Forman, (NJ. 


Sup.) 146 A. 317; Robbins v. Glendon, 
138 A. 108, 103 N.J. Law 562. 


33. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 200-202] 


residence at the.commencement of the suit does not 
fix venue as a matter of law,** and, if defendant who 
was a nonresident at that time has since moved into 
the county, jurisdiction will be retained.?® 
and preparation to change residence do not affect the 
rule if an actual and complete change has not been 
affected at the time action is commenced,®® nor is 
jurisdiction affected by a removal subsequent to the 
issuance of process and before its service,®* nor aft- 
er the acknowledgment of service®® of process, nor at 


any other Subsequent time.°9 


[§ 201] 3. Duration of Residence. 
tual residence at the time of the commencement of 
the action, no particular length of time of residence 
is required,*® but the residence must be more than 
temporary,*! and a mere temporary residence, of any 
duration, is insufficient,t? except in cases of fraud.** 


-[§ 202] 4. Change of Residence. 


fixed as of the time of the institution of the suit, and 
not as of the time the cause of action accrued, there 


34. Dominion Oil Co. v. Duggan, 
(Tex.Civ.App.) 276 S.W. 953. 

35. Dominion Oil Co. v. Duggan, 
supra. 


36. Brown v. Boulden, 18 Tex. 432; 
Seale v. Garvey, (Tex.Civ.App.) 247 S. 


W. 672; Cross v. Johns, (Tex.Civ. 
App.) 238 S.W. 354. 
[a] MMlustrations.—(1) An un- 


married man, who has leased apart- 
ments in a city, conditioned not to 
assign or underlet; occupies them 
with his servant; has his paper, let- 
ters, etc., delivered there; is visited 
there by his physician; sleeps there, 
although irregularly, has friends visit 
him and occasionally takes breakfast 
there, although he voted at the last 
election in another town, where he 
formerly resided, and has arranged to 
occupy rooms at the club at some 
future time, has a residence where 
his apartments are. Cincinnati, H. & 
Dee =Cor ay? CALVES; 132 N. NaS, 989.5. (2) 
Where defendant had sold his farm, 
on which he had resided for many 
years, and had contracted to purchase 
land in another county, possession of 
which was not yet delivered, and had 
returned to the former county to get 
his goods and the other members of 
his family, who were still there, when 
citation was served on him in a suit 
in the former county, defendant is not 
entitled to the privilege of being sued 
in the county of his new residence. 
Cross v. Johns, (Tex.Civ.App.) 238 S. 
W. 354. (3) Facts held sufficient to 
establish defendant’s residence in par- 
ticular county, although it was shown 
that he had just prior to the com- 
mencement of the action been making 
active preparations to leave the coun- 
ty, and acquire a residence elsewhere. 
Seale v. Garvey, (Tex.Civ.App.) 247 S. 
W. 672. 


37. Mitchell v. Allen, 
(Ala.) 247. 


38. Hanson v. Williams, 154 S.E. 
240, 170 Ga. 779. 


39. State v. District Court of Sev- 
enth Judicial Dist. in and for Rich- 
land County, 176 P. 613, 55 Mont. 330. 


40. Robbins v. Glendon, 138 A. 108, 
103 N.J.Law 562; Dabaghian v. Kaf- 
fafian, 58 A. 106, 71 N.J.Law 115. 


41. Younger v. Spreckels, 106 P. 
895, 12 Cal.App. 175; Hislop v. Taafe, 
126 N.Y.S. 614, 141 App.Div. 40; Mil- 
ler v. Katz, 256 N.Y.S. 654, 143 Misc. 
411; Joy v. Marshall Field & Co., 
(Tex.Civ.App.) 51 S.W.(2d) 731; Auld 
v. Dowdy, (Tex.Civ.App.) 268 S.W. 


2 Stew.&P. 
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is nothing to prevent a plaintiff,t* in good faith,*® 
from changing his residence to another county after 
the cause of action has accrued, and such a removal 
confers on defendant no right to change the venue.*° 
In general, residence can be changed only by the 
union of act and intent ;*7 
porary purposes is not enough.*® 
person’s residence must be by his own voluntary act, 
and not by a force which he has neither the right nor 
the power to resist.*° 


mere removal for tem- 
The change of a 


Merely going from the county 


of original residence to another county and preparing 


Tf there is aec- 


Residence being 


1047. 


[a] Tlustrations.—(1) The mere 
inhabitanecy of a Summer home at cer- 
tain seasons or at certain times does 
not make the person inhabiting the 
house a resident of the county in 
which the house is situated, for, al- 
though one may abide at times in a 
place for pleasure, health, or repose, 
it does not become his domicile, un- 
less it is his intention to remain 
there. Younger v. Spreckels, 106 P. 
Soo, to CalApp, list G2) ne Plain tities 
temporary sojourn in a county, with 
the express purpose of suing, and 
with no intention of permanently re- 
maining there, is insufficient to give 


him a residence there. Hislop v. 
Taafe, 125 N.Y.S. 614, 141 App.Div. 
40. (3) That defendant transacted 


business in another county, and in so 
doing spent considerable time there, 
did not make such county his “domi- 
cile’ or “residence” within the venue 
statute. Joy v. Marshall Field & Co., 
(Tex.Civ-App.) 51 S.W.(2d) 731. (4) 
Venue of action to recover commis- 
sions for sale of defendant’s farm 
was not in the county where the farm 
was located, where defendant had nev- 
er lived on the farm, and he and his 
family were only temporarily in the 
county, and fully intended to, and did, 
return to the county in which they 
had made their home for fourteen 
years. Auld v. Dowdy, (Tex.Civ.App.) 
268 S:W. 1047. 
42. Miller v. 
143 Misc. 411. 


43. Miller v. Katz, supra. 


44. Pespecky v. Forman, (NJ. 
Sup.) 146 A..317; Robbins v. Glendon, 
138 A. 109, 103 N.J.Law 564. 

[a] MZllustration.—Plaintiff in se- 
duction case, who testified that she 
moved from her parents’ home after 
birth of child, because she could not 
work and because of public talk, to a 
place where her brother lived and 
where she had friends and was able 
to procure employment, was held to 
have established residence, entitling 
her to sue in that county. Pespecky 
v. Forman, (N.J.Sup.) 146 A. 317. 

45. Gilmartin v. George A. Fuller 
Co., 182 N.Y.S. 553, 147 App.Div. 697. 


[a] Tllustration.—Plaintiff at the 
time he was injured resided in New 
York City, but, after leaving the hos- 
pital, where he was taken immediately 
after the accident, took up his resi- 
dence in Westchester County on the 
advice of his physician, and claimed 
that he did not make the change so 


Katz, 256 N.Y.S. 654, 


a new home does not effect a change of residence,®° 
unless the intention to change has been carried out 
as far as possible, and final removal is prevented by 
circumstances beyond defendant’s power to control.?* 
Tf the removal is complete, defendant may, of course, 
be sued at his new residence.*? 
has removed from his original domicile permanently, 
he may be sued in the par rish to which he has remov- 
ed, even though he has made no permanent establish- 
ment there, but, if his affairs are in such a state 


So, also, where one 


that the action could be prosecuted 
in that county, but intended to make 
a city in that county his permanent 
voting residence. It was held that, 
his change of residence having been 
made in good faith, it was error to 
change the place of trial from West- 
chester to New York County. Gilmar- 
tin v. George A. Fuller Co., 132 N.Y.S. 
553, 147 App.Div. 697. 


46. Robbins v. Glendon, 138 A. 108, 
103 N.J.Law 562. 


47. Sherman v. Reynolds, 
846, 83 Cal.App. 403. 

48. Bradley v. Fraser, 6 N.W. 293, 
54 Iowa 289. 


[a] Thus resident of county re- 
moving to another county with family 
for temporary purposes with intent 
to return did not lose residence in 
first county as respects jurisdiction 
of justice’s court. Bradley v. Fraser, 
6 N.W. 293, 54 Iowa 289. 


49. Riddle v. Reese, 31 S.H. 222, 53 
SiC198: 


{a] MTlustration.—Change of resi- 
dence so as to affect jurisdiction -is 
not shown by the mere fact of defend- 
ant’s arrest, .imprisonment, in an- 
other county, and escape. Riddle v. 
Reese, 731 USB (222) 53) Stel 19st 


50. Brown y. Boulden, 18 Tex. 4381. 


256 BP. 


51. Faires v. Young, 6 S.W. 800, 
69 Tex. 482. 
[a] Tllustration.—One who had 


sold his house and given possession, 
but was prevented from moving from 
the county because of sickness, al- 
though it was generally known that 
he had moved his effects, could not be 
sued in the county of his former resi- 
dence. Faires v. Young, 6 S.W. 800, 
69 Tex. 482. 


52. Faires v. Young, supra; Tucker 
v. Anderson, 27 Tex. 276; Walker v. 
Walker, 22 Tex. 331. 


[a] Tllustration.—A, who had for 
eighteen years been a resident citizen 
of the county of W, for the benefit of 
his health, removed his white family 
and some house servants to C county 
in June, 1856, and they remained there 
until October, 1858. The plantation 
in W county was in the meantime car- 
ried on. It was held that A had such 
a residence in C county as authorized 
plaintiff to institute suit there in Feb- 
ruary, 1858. Tucker vy. Anderson, 27 
Tex. 276. 


53. Landis v. Walker, 15 La.Ann. - 
213; Rippey v. Dromgoole, 8 Mart. 
(La. ) 709. 
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that it cannot be certainly known in which county 
his residence in fact is, he may be sued in either.®* If 
defendant resides alternately in different parishes, 
he may be cited in that in which he appears to have 
his particular establishment or habitual residence,*® 
even though he has declared his intention to preserve 
his original domicile.°® In some jurisdictions the 
statute requires residence at the new domicile for a 
designated period, or a public declaration of inten- 
tion in order to change domicile.®°*? The proof of 
domicile by such a declaration is not exclusive, how- 
ever, and, if not made, proof of intention depends on 
cireumstanees,°® and defendant may be cited in the 
parish of his former domicile,®® or in either parish.®° 

Change in boundary lines. A change in the 
boundaries of a county or village,®! or the estab- 
lishment of a new eounty,®? has been held not to 
change the residence of an inhabitant within the 
meaning of the venue statutes. 


[§ 203] 5. Persons under Disability. In fixing 
venue, the domicile of the wife follows that of the 
husband,®* unless she has separated from him for 
cause, in which event she may acquire an independ- 
ent domicile at which she may sue him.°* The dom- 


54 Villere v. Butman, 23 La.Ann. 
515; Faires v. Young, 6 S.W. 800, 69 62. 
Tex. 482; Brown v. Boulden, 18 Tex. | 991. 
431. fad 


' VENUE 


ferty, 46 N.Y.S. 345, 18 App.Div. 397. 
Runge vy. Wyatt, 25 Tex.Suppl. 


Thus, where a new county has 


icile of a minor is that of his father,®> unless the 
minor is an illegitimate child, in which case it is 
that of the mother.°® 


[§ 204] 6. Govermental Bodies and Officers. For 
venue purposes, under the general law, a town has 
been held ‘to be a resident of the county in which it 
is located,®7 and a drainage district of the county 
wherein its governing board has its office,°® and, 
similarly, the residence of a state officer has been held 
to be in the county wherein the state capitol is locat- 
ed.°® <A school district may be sued in the county 
wherein its situs is fixed by law’® which is in the 
county wherein its trustees have their residence or 
place of business.*+ 


[§ 205] D. Objections or Exceptions—1. Persons 
Entitled To Object. The privilege of a defendant to 
be sued in the county of his residence is personal to 
him,*? and cannot be pleaded by a codefendant.*? 
Where' the statute requires the original bill to be filed 
at the residence of a material defendant,‘* only a de- 
fendant brought before the court by the original bill 
ean complain that he is not sued in the county or 
district of his residence.‘® Hence, a defendant 
brought in by amendment cannot raise the objection, 


doned nor emancipated by his mother, 
lived with his grandfather, his legal 
residence was with his mother, and 
his action against his father for sup- 


[§§ 202-205 


55. Lacock v. Davidson, 9 La.Ann. 
162. 

fa] Illustration.—Where defend- 
ant owning a plantation removed to 
Baton Rouge with his family, and pur- 
chased a dwelling wherein he resided 
until the institution of the suit, and 
practiced law, the action was prop- 
erly brought against him in Baton 
Rouge. Lacock v. Davidson, 9 La. 
Ann. 162. 

56. Judson vy. Lathrop, 1 
78. 

{a] Dlustration. — A party who 
was domiciliated and doing business 
as a merchant in a country parish re- 
moved to New Orleans, where he be- 
came engaged in trade. At the time 
of removing, he filed in the office of 
the parish judge, both jn New Orleans 
and in the country, a declaration of 
his intention to preserve his original 
domicile. It was proved that he 
passed eight months of each year, or 
the business season, in New Orleans, 
and the remaining four months in the 
parish from which he had removed, 
and where he still retained an interest 
in a partnership. It was held that he 
might be sued in the parish of New 
Orleans. Judson v. Lathrop, 1 La. 
Ann. 78. 

57. See statutory provisions. 

58. Thompson v. Roussoire, 5 La. 
A. (Orleans) 200. 

59. King v. Watts, 23 La.Ann. 563; 
Berry v. Gaudy, 15 La.Ann. 5338. 

60. Thompson v. Roussoire, 5 La. 
A. (Orleans) 200. 


61. Zeimer v. Rafferty, 
345, 18 App.Div. 397. 


fa] MTlustration. — The territory 
formerly constituting the village of 
Westchester, and annexed to the city 
and county of New York, for certain 
purposes, by L. (1895) ¢ 934, remains 
so far a part of the county of West- 
chester that its inhabitants are to be 
deemed residents of the county of 
Westchester for the purpose of de- 
termining the venue of an action in 
the supreme court. Ziemer v. Raf- 


La.Ann. 


46 N_Y.S. 


been created, the inhabitants, until it 
is attached to some judicial district, 
are liable to be sued in the county to 
which they belonged before the crea- 
tion of the new county, although not 
an exception under Paschal Dig. art 
1428, as the constitution gives to 
every person for an injury, etc., “rem- 


edy by due course of I ow.” Runge v. 
Wyatt, 25 Tex.Suppl. 291. 
63. Barber v. Barber, 151 N.Y-.S. 


1064, 89 Mise. 519; In re Ellis’ Will, 
123 S.E. 82, 187 N.C. 840. 


[a] MD lustration.—Where findings 
and undisputed evidence establish the 
domicile of the testatrix’s husband 
in a particular county at the time of 
her death, it was error to refuse to 
transfer to that county for trial pro- 
ceedings on caveat to her will filed 
in another county, although the court 
found that she was a resident of that 
county at time of her death. In re 
Ellis’ Will, 123 S.B. 82, 187 N.C. 840. 


64. Lyon yv. Lyon, 30 Hun (N.Y.) 
455. 


[a] hus a woman, who, for suit- 
able cause, was living apart from her 
husband, sued him. He lived in K 
county, she in O county. It was 
held that she not only resided but 
was domiciled in O county, so far as 
her right to have the action tried 
there was concerned. Lyon v. Lyon, 
30 Hun (N.Y.) 455. 


65. First State Bank of Mt. Calm 
v. Fain, (Tex.Civ.App.) 157 S.W. 454. 


fa] Tllustration.—The cashier of 
a bank who was a minor and whose 
father did not reside in the county 
was held not to have a residence in 
the county where the bank was locat- 
ed so as to permit the bringing of an 
action against him and the surety on 
his bond in that county. First State 
Bank of Mt. Calm y. Fain, (Tex.Civ. 
App.) 157 S.W. 454. 


66. Thayer v. Thayer, 122 S.E. 307, 
L387 NCL 573: 

fa] Thus, where an _ illegitimate 
minor son, who had not been aban- 


port and education was erroneously 
removed from the county where his 
mother resided to the county where 
his grandfather resided. Thayer v. 
Thayer, 122 S.H. 307, 187 N.C. 573. 


67. Buck v. City of Eureka, 31 P. 
845, 97 Cal. 135. i 


68. Gallup v. Sacramento & San 
Joaquin Drainage Dist., 151 P. 1142, 
LiL Cale. 


69. Stoddard v. Manzella, 203 N.Y. 
Sof86, 207 App.Div. pie 


[a] Thus the county of Albany 
was held the residence of the state 
superintendent of insurance. Stod- 
dard v, Manzella, 203 N.Y.S. 136, 207 
App.Div. 519. 


70. State v. Waller, (Tex.Civ.App.) 
211 S.W. 322. 


[a] Ilustration.—Suit to oust de- 
fendants, trustees of a county line 
school district under control of @ 
county, in which defendants resided, 
from exercising or asserting any cor- 
porate right, franchise, privilege, or 
jurisdiction over that portion of the 
school district taken from a district 
in G county, was an attack on the cor- 
porate existence of the district, and 
the district, through its trustees, had 
the privilege of being sued in C coun- 
ty, the situs of the district fixed by 
Vernon Civ. St. Annot. arts 2748, 2744. 
State v. Waller, (Tex.Civ.App.) 211 
S/W. 322. 


71. State v. Waller, supra. 


72. Jefferson County Savings Bank 
v. Carland,-“T1 So? 12/6, 195| “Ala. #279); 
Weaver v. Crenshaw, 6 Ala. 873; H. H. 
Watson Co. v. Cobb Grain Co., (Tex. 
Commn.App.) 292 S.W. 174 [rev (Civ. 
App.) 290 S.W. 842]; Parker v. Clay 
Robinson & Co., (Tex.Civ.App.) 156 S. 
W. 588; Ward v. Odem, (Tex.Civ.App.) 
153 S.W. 634; Lumpkin v. Blewitt, 
(Tex.Civ.App.) 111 S.W. 1072. 
eae Weaver v. Crenshaw, 


74 See supra § 168. 


75. Brierfield Coal & Iron Co. vy. 
Gay, 17 So. 618, 106 Ala. 615. 


6 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 205-208] 


except for fraud.7* Where a statute permits ac- 
tions against two or more defendants to be brought 
in the county where one resides, but provides that 
it shall not be construed to permit suits to be brought 
in a county where neither of: defendants in fact re- 
sides, nor suits which are local in their nature to be 
brought i in a different county from that required by 
the statutes, the matter included in the proviso is 
matter in abatement for all of defendants.” If a 
nonresident is sued on several causes of action, some 
against him alone, and others jointly with resident 
defendants, he may appear specially and have the 
former causes stricken from the petition.7§ 


[§ 206] 2. Necessity of Objection. The right to 
be sued in one’s own county must be claimed,?® or 
it will be considered waived.*® It is a valuable one, 
and before a defendant is required to assert it suit 
must have been filed and citation issued and served 
at the proper time.*? 


[§ 207] 3. Time for Objection.’2 A question of 
privilege as to proper venue must be raised at the 
proper time.** This requirement has been various- 
ly construed. Thus it has been held that a motion 


VENUE 
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for non pros on the ground of nonresidence made 
after the time to plead allowed by a rule was too 
late.84 So, too, an objection presented after an- 
nouncement of ready for trial,*® or after the jury 
have been impaneled,*® or in an instruction at the 
end of the trial,** or after verdict,** has been held 
too late, although it has also been held that an objec- 
tion made at the trial was timely.*® The objection 
cannot be raised after judgment,®°® although by de- 
fault,°t nor can it be raised for the first time on 
appeal,®? nor after appeal, reversal, and change of 
venue,®* but it may be made when the case against 
a codefendant is dismissed.°* Under a statute pro- 
viding that, where the action is dismissed as to the 
resident defendant, judgment cannot be entered 
against the defendants who do not reside in the 
county, a motion to quash the summons may be made 
after the court has instructed the jury to find in fa- 
vor of the resident defendant.®® 


[§ 208] 4. Mode of Objection. The objection 
must ordinarily be made by plea in abatement,®® and 
not by motion.®* In some jurisdictions, however, the 
objection is properly made by motion®® to dismiss,°® 
or by motion to quash and dismiss,? or by motion to 


Wallace, 46 So. 
Brierfield Coal & 


76. Prestridge v. 
970, 155 Ala. 540; 


Iron Co. v. Gay, 17 So. 618, 106 Ala. 
615. , 

77. Rich y. Rayle, 2 Humphr. 
(Tenn.) 404. 


78. Knight v. Hinton, 9 Ohio Dec. 
204, 11-Cine.L.Bul. 199. 

79. Coulter v. Bank of Clear Creek 
County, 72 P. 602, 18 Colo.App. 444; 
Central of Georgia Ry. Co. v. A. C. 
Dowe & Co., 65 S.E. 1091, 6 Ga.App. 
858; Jacobs y. Callan, 128 N.Y.S. 295, 
143 Avp.Div. 827; Salisbury v. Tay- 
lor, (Tex.Civ.App.) 5 S.W.(2d) 874. 

80. Waiver by failure to object see 
infra § 212. 

81. Ray-Featherstone Oil Co. v. 
Phoenix Oil Co., (Tex.Civ.App.) 268 S. 
W. 1032. 

82. Time for application for 
change of venue see infra §§ 279-289. 

83. Stroud Motor Mfg. Co. v. Gun- 
zer, (Tex.Civ.App.) 240 S.W. 644. 

84. Yoe v. Gelston, 37 Md. 233. 

85. Texas, G. & N. Ry. Co. v. Ber- 
lin, (Tex.Civ.App.) 165 S.W. 62. 


86. Cleveland v. Welsh, 4 Mass. 
591, 
87. Silver v. Graves, 95 N.E. 948, 


210 Mass. 26. 

88. Barry v. Page, 10 Gray (Mass.) 
398. : 

89. Baer v. Kempner, 3 N.Y.S. 529, 
15 Daly 110. 

[a] Mlustration.—Under Consol. 
Act § 1882, providing that an action 
shall be dismissed when it is objected 
at the trial and proved that itis 
brought in a district in which neither 
plaintiff nor defendant resides, no pre- 
sumption of- waiver arises, where the 
objection was not taken earlier and 
no plea to the jurisdiction was inter- 
posed, as under the act the objection 
may be taken at the trial. Baer v. 
Kempner, 3 N.Y.S. 529, 15 Daly 110. 

90. In re Runzi, 3 F. 790; Toledo, 
W. & W. Ry. Co. v. Williams, Tet Ta 
854; Moore v. Norfolk & W. Ry. Co., 
98 S.H. 635, 124 Va. 628. 

91. Moore v. Norfolk & W. Ry. Co., 
supra. 

92. Turner vy. Com., 1 B.Mon. (Ky.) 
205; Baruch v. Long, 23 S.E. 447, 117 
N.C. 509; Swearingen vy. Wilson, 21 Ss. 


W. 74, 2-Tex.Civ.App. 157. 


93. Willis v. Hudson, 10 S.W. 713, 
72-Tex. 598. 

{a] Thus, where a petition was 
originally filed against execution 
plaintiffs and the sheriff jointly, and 
alleged that the trespass was commit- 
ted in the county in which the sheriff 
resided and the action was brought, an 
objection by the other defendants that 
they should have been sued in the 
county of their residence, not made 
until after plea to the merits, a trial, 
a judgment and a reversal thereof in 
the supreme court, a change of venue, 
and a dismissal as to the sheriff, 
comes too late. Willis v. Hudson, 10 
S.W. 713, 72 Tex. 598. 


94. Eagle Iron Co. v. Baugh, 41 So. 
663, 147 Ala. 613; Shomide v. Brewer- 


ton, 137 N.E. 881, 306 Ill. 365 [rev 223 
Ill App. 358]. 
[a] Tllustration.—Code (1896) § 


3271, provides that, when any joint 
cause of action exists and defendants 
reside in different counties, a sum- 
mons may issue from the court hav- 
ing jurisdiction of any of defendants. 
Section 4205 provides that all actions 
on contracts must be brought in the 
county in which defendant or one of 
the defendants reside, and § 4207 de- 
clares that a corporation may be sued 
in any county in which it does busi- 
ness by agent. Cir. Ct. Rules of Prac- 
tice, rule 12 (Code [1896] p 1197) de- 
elares that no plea in abatement shall 
be received unless filed within the 
time allowed for pleading. A ‘suit 
against a corporation and another ona 
contract was commenced in the coun- 
ty in which the individual defendant 
resided, and in which the corporation 
had no place of business. During trial 
plaintiff dismissed as to the individual 
defendant. It was held that defend- 
ant corporation was then entitled to 
plead in abatement to the jurisdiction. 
Eagle Iron Co. v. Baugh, 41 So. 663, 
147 Ala. 613. 


95. Shomide y. Brewerton, 137 N. 
E. 881, 306 Ill. 365 [rev 223 Ill.App. 
358]. 

96. Ala.—Cox v. Jones, 1 Stew. 379. 


Colo.—Cody v. Raynaud, 1 Colo. 


272. 


Ill.—Tiffany v. Spalding, 22 Ill. 493; 
Hamilton v. Dewey, 22 Ill. 490. 


Mass.—Cleveland v. Welsh, 4 Mass. 
eee Rathbone v. Rathbone, 4 Pick. 
he 


Tex.—Texas & P. Ry. Co. v. Man- 
gum, 4 S.W. 617, 68 Tex. 342. 


Va.—Moore v. Norfolk & W. Ry. Co., 
98 S.E. 635, 124 Va. 628. 


W.Va.—Netter-Oppenheimer & Co. 
v. Hifant, 59 S.H. 892, 63 W.Va. 99. 

[a] Plea to jurisdiction.—Where 
no one of the defendants resides in 
the county where suit is brought, it 
can be taken advantage of only by 
plea to the jurisdiction. Hughes v. 
Martin, 1 Ark. 455. 

[b] Sufficiency of plea.—(1) In 
an action in C county, that a plea in 
abatement which averred that the 
cause of action arose in L county, and 
was specifically made payable there, 
and that defendant was served in L 
county; that process issued in C coun- 
ty, and that a codefendant who was 
served with process in C county also 
resided in L county, was not demur- 
rable. Hamilton v. Dewey, 22 Ill. 490. 
(2) Where a party by his pleadings 
brings himself within Rev. St. ec 83 
§ 2, providing that defendant shall 
not be sued out of the county where 
he resides, etc., whether the plea is 
technically to the writ or to the juris- 
diction, the suit should be ahated. 
Tiffany v. Spalding, 22 Ill. 493. 

[ec] Contradiction of sheriff’s re- 
turn.—Residence and freehold in an- 
other county may be pleaded in abate- 
ment, notwithstanding it may contra- 
dict the sheriff's return, Cox v. Jones, 
1 Stew. (Ala.) 379. 

{d] Instructions.—A defendant re- 
siding in another county is entitled 
under plea in abatement to an instruc- 
tion presenting the question of the lia- 
bility of defendant residing in the 
county where action is’ brought. 
Texas & P. Ry. Co. v. Mangum, 4 S. 
W. 617, 68 Tex. 342. 

97. Hughes v. Martin, 1 Ark. 455; 
Cody v. Raynaud, 1 Colo. 272. 

98. Clark v. Carolina Homes, 128 S. 
BH. 20, 189 N.C. 703, 

99. Merritt v. Alabama Pyrites 
Co:, 39 So. ‘555, 145 Ala. 252. Merritt 
v. Alabama Pyrites Co., 40 So. 1028, 
145 Ala: 252. 

1. Netter-Oppenheimer & Co. v. El- 
fant, 59 S.E. 892, 63 W.Va. 99. 
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transfer the cause to the proper county.2, Where an 
action is not begun in the county of his residence, 
and defendant is not served with process, the at- 
tempted service having been on one who was not his 
agent, his right on special appearance is not limited 
to obtaining a transfer of the cause to the county 
of his residence but may have the service quashed 
and the action dismissed.*? Under some authorities 
a special,* verified® plea of privilege is necessary. 
If the want of venue appears on the face of the 
pleadings, it may be urged by demurrer,® or by mo- 
tion to dismiss,’ but a general demurrer is not 
enough.’ The privilege to be sued in the county of 
one’s residence may be invoked by a special excep- 
tion addressed to plaintiff’s petition where the facts 
alleged in the petition show that he has a right to 
claim such privilege,® but a mere allegation in the 
petition that defendant resides in a county other than 
that in which the suit is brought does not subject 
it to exception.1° Under some authorities the want 
of jurisdiction may be set up by answer.!+ Where 
defendant desires to object to the jurisdiction on 
the ground that he is domiciled elsewhere, he must 
present the objection in some other manner than by 
filing an affidavit of a third party as to his nonresi- 
dence. 


2. Marquardt v. Thompson, 42 see 


W. 634, 78 Iowa 158; Merrill v. Shaw, 
5 Minn. 148. 

3. North English Savings Bank Vv. 
Webber, 216 N.W. 10, 204 Iowa 958. 


4. Gulf, C. & S. F. Ry. Co. v. Rog- 


153 S.W. 634. 


11. 
805, 


. VENUE 


Hendrix v. Brazzell, 
App.) 157 S.W. 280. 


10. Ward v. Odem, 


Peters v. Pothast, 
120 Neb. 208; 
Stock Yards Nat. Bank, 89 N.W. 269, 


[§§ 208-211 


[§ 209] 5. Disposition of Cause. Generally, the 
law does not prohibit the commencement of a suit 
in the wrong county, but merely requires that it be 
tried in the proper county;1% and in some jurisdic- 
tions it is held that the court, on determining that 
venue has been erroneously laid, should not dismiss 
the action,’+ but should order it to be transferred 
to the proper county for trial.*® 


[§ 210] E. Consent, Waiver, or HEstoppel—l. In 
General. Except as the provisions of statutes fix- 
ing the venue of the action in the county in which 
the party resides may be regarded as mandatory,'°® 
the right of a party to be sued in the county of his 
domicile is regarded as a personal privilege which 
does not affect the authority of the court to render 
judgment in the cause if it has jurisdiction over the 
subject matter.+7 


[§ 211] 2. Consent.t® Jurisdiction of the subject 
matter cannot be waived even by consent,'® but the 
parties may by consent submit their controversy to 
another tribunal having jurisdiction of the subject 
matter other than that of thei residence or domi- 
cile,?® unless forbidden by a constitutional provision 
or by statute, prohibiting election.2+ The consent 


29 


may be by voluntary submission to the venue,?? or 


(Tex.Civ. | Brant v. Lane, 118 S.W. 229, 139 S.W. 
768, 54 Tex.Civ.App. 425. 

16. Effect of statutory provisions 
generally see supra § 154. 

17. Parker v. Clay Robinson & 
Co., (Tex.Civ.App.) 156 S.W. 588. 


(Tex.Civ. App.) 


230 IN-W.. 
Baker v. Union 


ers, 82 S.W. 822, 37 Tex.Civ.App. 99. 


5. Wallace v. Adams, (Tex.Civ. 
App.) 248 S.W. 572; Parker v. Clay 
Robinson & Co., (Tex.Civ.App.) 156 
S.W. 588. ; 

6. Kyser v. American Surety Co. 
of New York, 105 So. 689, 213 Ala. 


614; Masterson vy. Cundiff, 58 Tex. 
472: Lumpkin v. Blewitt, (Tex.Civ. 
App.) 111 S.W. 1072. 

7. Miller-Magee Co. v. Carpenter, 


34 F. 433. ; 

8. Kieschnick v. Martin, (Tex.Civ. 
App.) 208 S.W. 948 [aff (Commn.App.) 
231 S.W. 330]; Parker v. Clay Robin- 
son & Co., (Tex.Civ.App.) 156 S.W. 
588. 

9. Thomson v. Locke, 1 S.W. 112, 
66 Tex. 383; Holmes v. Coalson, (Civ. 
App.) 178 S.W. 628 [aff 240 S.W. 896, 
111 Tex. 502]; Hendrix v. Brazzell, 
(Tex.Civ.App.) 157 S.W. 280; Wolf v. 
Sahm, 120 S.W. 1114, 55 Tex.Civ.App. 
564; Lumpkin v. Blewitt, (Tex.Civ. 
App.) 111 S.W. 1072; Sealey v. Whit- 
field, (Tex.Civ.App.) 46 S.W. 865. 


[a] MTlustrations.—(1) Where a 
plaintiff filed a petition in C county 
and alleged that defendant’s residence 
was in W county, in connection with 
facts which did not show any legal 
right to sue defendant outside the 
county of his residence, defendant 
could have claimed his privilege by 
an exception to the petition. Lump- 
kin v. Blewitt, (Tex.Civ.App.) 111 S. 
WwW. 1072. (2) Where the allegations 
of the petition confer jurisdiction over 
the person of a defendant on the court 
in which the action was brought, the 
issue of his privilege of being sued 
in the county of his residence must 
be raised by plea alleging that aver- 
ments of the petition were fraudulent- 
ly made to confer such jurisdiction; 
and a mere exception to the petition 
on such ground is insufficient where 
not disclosed on the face of the peti- 


63 Neb. 801, 93 Am.S.R. 484. 

[a] Necessity of special appear- 
ance.—Where defendant is privileged 
from suit in the county where or at 
the time when he is sued, he may set 
up want of jurisdiction by answer, 
together with such other defenses as 
he may have, without first making a 
special appearance. Baker v. Union 
Stock Yards Nat. Bank, 89 N.W. 269, 
63 Neb. 801, 98 Am.S.R. 484. 


12. Horner v. O’Laughlin, 29 Md. 
465. 


Age Clark v. Spencer, 2 Mich.N.P. 

14. Graham v. Stowe. 37 S.W. 837, 

1 Ind.T. 405; Ashby v. Kiger, 3 Rand. 
(24 Va.) 50. 
_ [a] Thus, where a suit is brought 
in a court. of competent jurisdiction, 
and defendant is held to bail by a jus- 
tice of the peace, on the ground that 
he intends to leave the commonwealth, 
it is error in the court to dismiss the 
suit, although it appears that defend- 
ant is a resident of another county in 
the state. Ashby v. Kiger, 3 Rand. 
(24 Va.) 50. 

Wrong venue as ground for plea in 
abatement or motion to dismiss see 
supra § 208. 

15. Brant v. Lane, 118 S.W. 229, 
189 S.W. 768, 54 Tex.Civ.App. 425. 


[a] INustration.—Where a person 
had bought property alleged to be 


worth two hundred fifty dollars, 
and subject to the lien of a trust deed 
at. a sheriff’s sale, and had sold it 
to another, who had taken it to his 
residence in another county, and they 
were sued by the lienor for conver- 
sion, in the wrong county, on sustain- 
ing their pleas of privilege to be sued 
in another county, the court should 
have transferred the cause as against 
them to the county court of the coun- 
ty where the property was taken. 


Jurisdiction of person see Courts 
§§ 82-89. 

Waiver of jurisdiction of person see 
Courts § 165. 


1&. Waiver by express contract 
prior to suit see supra § 26 text and 
notes. 


19. See Courts § 101. 


20. Miller v. Weston, 138 P. 424, 
25 Colo.App. 231 [aff 189 P. 610, 61 
Colo. 588]; Atkins v. Scarborough, 27 
So. 134, 52 La.Ann. 800; Stackhouse v. 
Zuntz, 36 La.Ann. 529; Jex v. Keary, 
18 La.Ann. 81; Dejona v. The Osceola, 
17 La.Ann. 277; Kelly v. Robertson, 
10 La.Ann. 303; Sanders v. Atlantic 
Coast Line: Re Coy, 103 Sib 5642114 
S.C. 164; Cecil v. Fox, (Tex.Civ.App.) 
208 S.W. 954;° Cruz v. Texas Glass & 
Paint Co., (Tex.Civ.App.) 199 S.W. 
819; Closner v. Chapin, (Tex.Civ. 
App.) 168 S.W. 370. 


[a] Effect of statute.—Code Pract. 
art 162, requiring that defendants 
must be sued before their own judge, 
was amended by Acts (1861) p 137, by 
adding the following words: “It shall 
not be permitted to elect any other 
domicile or residence for the purpose 
of being sued.” It was held that, 
previous to the amendment, the par- 
ties might waive their domicile by 
agreement. Jex v. Keary, 18 La.Ann. 


fe 


21. State ex rel. Sandlin v. Judge 
of Eleventh Dist., 21 La.Ann. 258; 
Jex v. Keary, 18 La.Ann. 81. 


[a] Reason for rule. — Consent 
cannot give jurisdiction against the 
law. State ex rel. Sandlin v. Judge 
of Eleventh Dist., 21 La.Ann. 258. 


22. McKinney v. Low, 1 Port. 
(Ala.) 129; Miller v. Weston, 138 P. 
424, 25 Colo.App. 231 [aff 189 P. 610, 
61 Colo. 588]; Atkins v. Scarborough, 
27 So. 134, 52 La.Ann. 800; Cecil v. 
Fox, (Tex.Civ.App.) 208 S.W. 954; 


For later cases, developments and changes 1n the law see Annotations, same title and section number, 


‘ 


§§ 211-212] 


by express contract prior to suit.23 
the venue may, under certain circumstances, author- 
ize suit against codefendants,?* but a voluntary 
admission of liability by the sole resident defendant 
does not confer venue as against his nonresident co- 
defendants, however, where he is not actually lia- 


ble.?° 


[§ 212] 3. Waiver or Estoppel—a. In General. 
It is generally held that statutes fixing venue in the 


Cruz vy. Texas Glass & Paint Co., 
(Tex.Civ.App.) 199 S.W. 819; Closner 
v. Chapin, (Tex.Civ.App.) 168 S.W. 
ane : 

[a] Illustrations.—(1) The right 
to have an estate administered in the 
eounty of decedent’s residence was 
waived where one contesting the pro- 
bate of a will submitted himself to 
the jurisdiction of the county court of 
another county and permitted the ad- 


ministration to proceed. Miller v. 
Weston, 138 P. 424, 25 Colo.App. 231 
fan L389) ee. 610; “Gis Colo 7583 ley C2) 


In the absence of fraud or any intend- 
ed wrong, the husband may file an an- 
swer to his wife’s suit for a separa- 
tion of property in another court than 
that of the parish in which he resides, 
and thereby confer jurisdiction on the 
court in which the action is brought. 
Atkins v. Searborough, 27 So. 134, 52 
La.Ann. 800. (3) Defendants who 
filed plea of privilege admitted the 
court’s jurisdiction by making a Set- 
tlement with the original plaintiff. 
Cruz v. Texas Glass & Paint Co., (Tex. 
Civ.App.) 199 S.W. 819. (4) Where 
a defendant was in court on the peti- 
tion of plaintiff and on a cross petition 
of a codefendant, and an amended 
cross petition presented after satis- 
faction of plaintiff’s claim merely re- 
pleaded the cross petition, the plea 
of defendant’s privilege to be sued in 
another county was properly over- 
ruled. Closner v. Chapin, (Tex.Civ. 
App.) 168 S.W. 370. 


26. Validity of contract see Con- 
tracts § 397. 


24. Kelly v. Robertson, 10 La,Ann. 
303. 
[a] Thus, although the husband's 


domicile be in another parish, the wife 
may be sued in that in which her 
actual domicile was at the time of 
marriage and has ever since been, 
when he, as codefendant, submits to 
the jurisdiction. Kelly v. Robertson, 
10 La.Ann. 303. 


25. Spencer v. Presbyterian Board 
of Ministerial Relief and Sustenta- 
tion, (Tex.Civ.App.) 36 S.W.(2d) 606 
{foll Spencer v. Missouri State Life 
Ins. Co., (Tex.Civ.App.) 36 S.W.(2d) 
609; Spencer vy. Missouri Valley Col- 
lege, (Tex.Civ.App.) 36 S.W.(2d) 609; 
Spencer v. Straight, (Tex.Civ.App.) 36 
S.W.(2d) 609; Spencer v. Citizens’ 
Sav. Bank & Trust Co., (Tex.Civ.App.) 
36 S.W. 609, 610]. 

26. U.S.—Grove v. 
865. 

Ala.—Thompson v. Union Springs 
Guano Co., 80 So. 409, 202 Ala. 327. 

Ark.—Williams v. Montgomery, 17 
S.W.(2d) 875, 179 Ark. 611. ; 

Fla.—Baker & Holmes Co. v. Indian 
aay State Bank, 55 So. 836, 61 Fla. 

N.C.—Shaffer v. Bank, 160 S.E. 481, 
20m UNECs A215 Clarks tv.) Carolina 
Homes, 128 S.E. 20, 189 N.C. 703. 

Tex.—Texas Employers’ Ins. Ass’n 
v. Evans, 298 S:W. 516, 117 Tex. 113 
[answers conformed to (Civ.App.) 2 
S.W.(2da) 566]; H. H. Watson Co. v. 
Cobb Grain Co., (Commn.App.) 292 S. 
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VENUE 


Submission to 
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county of defendant’s domicile confer a mere person- 
al privilege,?® which may be waived by the party en- 
titled to assert it,?7 except where they are manda- 
tory,*° or expressly prohibit it.?° 
may waive his right;°° and he cannot by his waiver 
affect the rights of others;?! nor can a waiver as be- 


Defendant alone 


tween the parties to an action confer on a third per- 


W. 174 [rev (Civ.App.) 290 S.W. 842]; 
Swift & Co. v. Duckett, (Civ.App.) 13 
S.W.(2d) 237; Dillard v. W. R. Kyser 
& Co., (Civ.App.) 249 S.W. 888; Wade 
v. Crump, (Civ.App.) 173 S.W. 5388. 

Utah.—Stone v. Union Pac. R. Co., 
SO) Ries, eon Oita Ose iS eOme™ hyn 
Union Pac. R. Co., 89 P. 715, 32 Utah 
185; Farnsworth v. Union Pac. Coal 
Co: 89-P; 74,32 Utah 112. 

27. U.S.—In re Miller’s Dresses, 1 
F.Suppl. 378; Brotherhood of Loco- 
motive Engineers Securities Corpora- 
tion of New York v. W. L. Shepherd 
Lumber Co., bi H.(2d)| 1533 "Seott v. 
Hoover, 99 F. 247; Grove v. Grove, 
93) E865. 


Ala.—McCord v. Harrison & String- 
er, 93 So. 428, 207 Ala. 480; Thomp- 
son v. ‘Union Springs Guano Co., 80 So. 
409, 202 Ala. 327. 


Ark.—Williams v. Montgomery, 
Savv(2d) 875; 179 Ark. 611)" 


Cal.—Bohn vy. Bohn, 129 P. 981, 164 
Cal. 532; Hearne v. De Young, 43. P. 
UNOS ltd) \Calte see 


Colo.—Colorado Cent. R. Co. v. 
Caldwell, 19 P. 542, 11 Colo. 545. 


Fla.—Baker & Holmes Co. v. Indian 
Pst State Bank, 55 So. 836, 61 Fla. 


Ga.—H. M. Smith & Co. v. Woolard, 
92 S.E. 867, 147 Ga. 58; Glennville 
Bank v. Deal, 90 S.E. 958, 146 Ga. 127; 
Central of Georgia Ry. Co. v. A.,C. 
peie & Co., 65 S.E. 1091, 6 Ga.App. 

Idaho.—Big Springs Land & Live 
nae uc v. Beck, 263 P. 477, 45 Ida- 
ho i 


Tll.— Kenney v. Greer, 13 Ill. 432, 54 
Am.D. 439; Village of Dalton City v. 
Loving, 87 Ill.App. 520; Off v. Title 
Gi, Aan te Ba CO,, Si, WIAD p: Faro: 


Ind.—Swain y. Hunt, 99 N.E. 529, 
52 Ind.App. 626; Chicago & W. I. R. 
Co. v. Marshall, 75 N.E. 973, 38 Ind. 
App. 217; Globe Accident Ins. Co. v. 
Reid, 47 N.B. 947, 49 N.E. 291, 19 Ind. 
App. 203. 


Iowa.—McDonald v. Second Nat. 
Bank, 76 N.W. 1011, 106 Iowa 517. 


Ky.—Ballard vy. American Hemp 
Co., 100 S.W. 271, 30 Ky.L. 1080; Mc- 
Dowell v. Chesapeake, O. & S. W. R. 
Co., 14 S.W. 338, 90 Ky. 346, 12 Ky.L. 
331; Webb vy. Stephens, 4 Ky.Op. 601. 


Minn.—Collins vy. Bowen, 47 N.W. 
719, 45 Minn. 186; Merrill v. Shaw, 
5 Minn. 148. 

Miss.—Christian  v. 
Miss. 669. 

Mo.—Hockaday v. Gilham, 226 S.W. 
991, 206 Mo.App. 132; Rider v. Kirk, 
82 Mo.App. 120. 

Mont.—State v. District Court of 
Second Judicial Dist. of Silver Bow 
County, 105 P. 554, 40 Mont. 178. 

Nev.—Clarke v. Lyon County, 8 
Nev. 181. 

N.Y.—Ross v. Konor, 2 N.Y.S. 169, 
49 Hun 610. 

N.C.—Shaffer v. Bank, 160 S.E. 481, 
201 N.C. 415; McMinn v. Hamilton, 
CiIN. Ca 3005 
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son the right to sue them in a county other than that 
of their residence.*? The right of trial in one’s own 


S.C.—Sanders v. Atlantic Coast 
Line R. Co., 103 S.B. 564, 114 S.C. 164. 


Tex.—H. H. Watson Co. v. Cobb 
Grain Co., (Commn.App.) 292 S.W. 
174 [rev (Civ.App.) 290 S.W. 842]; 
Swift & ‘Co. iv.” Duckett, “(CivsApp:): 
13 S.W.(2d) 237; Christensen v. Fos- 
ter, (Civ.App.) 297 S.W. 657; Dillard . 
v. W. R. Kyser & Co., (Civ.App.) 249 
S.W. 888; Puntney v. Moseley, (Civ. 
App.) 23%) (SW... LilGes. Hlowendrmivs 
Barthold & Casey, (Civ.App.) 206 S.W. 
378; Wade v. Crump, (Civ.App.) 173 
S.W. 538; Lupton vy. Willmann, (Civ. 
App.) 154 S.W. 261; Stevens v. Polk 
eRe 123 S.W. 618, 58 Tex.Civ.App. 
See 


Utah.—Stone v. Union Pac. R. Co., 
89 P:' 723, 32 Utah -207; Stonetv. su n- 
1ONPE 2A R.VOOn 789 Reels Satie 
185; Farnsworth v. Union Pac. Coal 
Co:;..89) Pe 74, 32) Utah 12 Snyderav: 
Pike, 83 PP: 692, 30 ‘Utah 102. 


Va.—Moore vy. Norfolk & W. Ry. 
Co... 98\S.H: 635, 124 Va. 623: 


Wash.—Barbour v. Hodge, 
115, 99 Wash. 578. 


28. Konold v. Rio Grande W. Ry. 
Co:751 P2256, 16 Uitahiasie 


[a] Thus, where a suit is com- 
menced in a county other than where 
the cause arose, in violation of Const. 
art 8 § 5, the objection to the jurisdic- 
tion cannot be waived. Konold v. 
Rio Grande W. Ry. Co., 51 P. 256, 16 
Utah 151. 

29. State ex rel. Sandlin v. Judge 
of Eleventh Dist., 21 La.Ann. 258; 
Jex v. Keary, 18 La.Ann. 81. 


380. KEdwards v. Pearson, (Tex.Civ. 
App.) 17 S.W.(2d) 140. 


31. H. M. Smith & Co. v. Woolard, 
92 S.H. 867, 147 Ga. 58; Keith v. 
Hughey, 76 S.E. 91, 138 Ga. 769; Ault 
v. Everitt, 16 Ky.L. 93; Devereaux v. 
Rowe, (Tex.Civ.App.) 293 S.W. 207. 


[a] Tllustrations.—(1) Even con- 
ceding that one of the only two de- 
fendants properly joined as such in 
this action entered his appearance, 
that fact did not give the court juris- 
diction of the other, both residing and 
being summoned in another county, 
although, if defendant who entered 
his appearance had been summoned 
in the county, the court would have 
had jurisdiction of both. Ault v. Ev- 
erittal6 Ky.. (93.((2), Invan equita- 
ble proceeding by a defendant in fieri 
facias against plaintiff and a claim- 
ant, where the only substantial con- 
troversy was with claimant who had 
waived his privilege only as far as 
plaintiff was concerned, it was error, 
where a plea to the jurisdiction was 
filed by the nonresident claimant on 
an interlocutory hearing, to grant 
an order directing the sheriff to sell 
the property, pay the liens or labor 
which had been levied, and hold the 
proceeds. Keith v. Hughey, 76 S.E. 
OTF S'S) Gan iGo: 


32. Keith v. Hughey, supra. 


[a] Tustration.—A defendant in 
execution is not a party to a claim 
case, and the waiver which operates 
between claimant and plaintiff in ex- 
ecution does not authorize defendant 
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county may be waived by failure to raise the ques- 
tion®* in the time*+ and manner*® required by law. 
Although an objection to the venue has been regu- 
larly made, it is waived if not insisted on at the prop- 
Where defendant limits his exception to 


er time.?° 


to file an equitable petition against 
both of them, praying substantial re- 
lief only against claimant, in the 
county in which the claim case is 
pending, where claimant resides in 
another county. Keith v. Hughey, 76 
ScE Oba les Gra, a1109. 


33. Colo.—Colorado Cent. R. Co. v. 
Caldwell, 19 P. 542, 11 Colo. 545. 


Fla.—Baker & Holmes Co. v. Indian 
Erle State Bank, 55 So. 836, 61 Fla. 
06. x 
: Ill.— Village of Dalton City v. Lov- 

ing, 87 Ill.App. 520. 


Ind.—Swain v. Hunt, 99 N.E. 529, 
52 Ind.App. 626. 


Iowa.—McDonald v. Second Nat. 
Bank, 76 N.W. 1011, 106 Iowa 517. 
Be NOP. v. Stephens, 4 Ky.Op. 
Minn.—Collins v. Bowen, 47 N.W. 
719, 45 Minn. 186; Merrill v. Shaw, 
5 Minn. 148. 


eo eee v. O’Neal, 46 Miss. 


Mont.—State v. District Court of 
Second Judicial Dist. of Silver Bow 
County, 105 P. 554, 40 Mont. 173. 


Tex.—Wallace v. Adams, (Civ.App.) 
243 S.W. 572; Gulf, C. & S. F. Ry. Co. 
v. Rogers, 82 S.W. 822, 37 Tex.Civ. 
App. 99; Postal Tel. Cable Co. v. Tex- 
as & N. O. R. Co., (Civ.App.) 46 S. 
W. 912; State v. Patterson, (Civ.App.) 
40 SW. 0224;.N. K, Fairbanks, & Co. 
wv., Blum, 21°S.W: 1009, 2.,Tex.Civ.App. 
479; Spicer v. Taylor, (Civ.App.) 21 
S.W. 314. 

Utah.—Baker Lumber Co. v. A. A. 
Clank: (Go; 178" Bo 164.053 | Uitahesscr 
Snyder y. Pike, 83 P. 692, 30 Utah 102. 


Wash.—Barbour v. Hodge, 170 P. 
115, 99 Wash. 578; State v. Superior 
Court of King County, 112 P. 927, 61 
Wash. 681, Ann.Cas.1912C 814. 


[a] Tllustrations.—(1) In an ac- 
tion against a railway company, the 
question whether defendant was a 
resident of the county wherein the 
suit was brought, not having been 
raised in the county court, will be 
considered waived, on appeal. Colo- 
rado Cent. R. Co, v. Caldwell, 19 P. 
542, 11 Colo. 545. (2) One suffering a 
default to be taken waives the objec- 
tion that the action was brought in 
the wrong county. Swain v. Hunt, 
99 NE. 529, 52 Ind.App. 626. (3) (A 
decree of foreclosure was not invalid 
for want of jurisdiction where a por- 
tion of the mortgaged property was 
situated in a different county from 
that in which the action was brought, 
and such action was in personam as 
well as in rem, and the mortgagors 
entered no appearance therein, as 
their right to insist on a trial in the 
other county was waived by their de- 
fault. McDonald v. Second Nat. 
Banks) 0 GINS WV. Ode LOG: Owe, odd. 
(4) An action of tort brought in the 
district court for the county in which 
but one of three defendants resides 
is properly triable in such county, 
notwithstanding the death of such 
resident defendant before either of 
the three appears or answers in the 
action, where no steps are taken to 
change the place of trial. Collins v. 
Bowen, 47 N.W. 719, 45 Minn. 186. 
(5) In a materialman’s action against 
a general contractor, school district, 
and the assignee of the contractor’s 
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claim against a school district, the 
assignee, by failure to move for 
change of venue or demand that trial 
be had in the proper county, waived 
its right to be tried in the county in 
which the work was done. Baker 
Lumber Co. v. A. A. Clark Co., 178 P. 
764, 53 Utah 336. (6) Foreclosure of 
lien in county other than county of 
residence of purchaser of chattel was 
valid, the purchaser making no objec- 
tion. Barbour v. Hodge, 170 P. 115, 
99 Wash. 578. 


34 Kenney y. Greer, 54 Am.D. 439, 
13 Tl. 432; Off v. Title G., Ai/& T. Co., 
87 Ill.App. 472; Eddleman v. Wofford, 
(Tex.Civ.App.) 217 S.W. 221; Kiesch- 
nick v. Martin, (Tex.Civ.App.) 208 
S.W. 948; Emerson-Brantingham Im- 
plement Co. v. Giles, 174 P. 181, 53 
Utah 539. 


[a] Rule applied.—Defendant, 
having been served by the delivery of 
a Summons to 1ts president in a for- 
eign county, neglected to question the 
court’s jurisdiction by plea, but 
sought to enjoin the collection of the 
judgment. It was held that defend- 
ant would be regarded as having 
waived the objection to the court’s 
jurisdiction by its neglect to plead 
thereto in apt time. Off v. Title G., 
AL & 'T. Co., 87 WiApp. 472: 

35. Cal—Bohn v. Bohn, 129 P. 
981, 164 Cal. 532; Bond v. Karma- 
Ajax Consol. Mining Co., 115 P. 254, 
15 Cal.App. 469. 

Idaho.—Big Springs Land & Live 
aa Co. v. Beck, 263 P. 477, 45 Idaho 


Ind.—Chicago & W. I. R. Co. v. 
Marshall, 75 N.E. 973, 38 Ind.App. 
217; Globe Accident Ins. Co. v. Reid, 
art 947, 49 N.H. 291, 19 Ind.App. 


Tex.—Hddleman vy. Wofford, (Civ. 
App.) 217 S.W. 221; Ward v. Odem, 
(Civ.App.) 153 S.W. 634. 


Utah.—Emerson-Brantingham Im- 
plement Co. v. Giles, 174 P. 181, 53 
Utah 539. 

Va.—Moore v. Norfolk & W. Ry. 
Co.,_98 S.E. 635, 124 Va. 628. 


[a] Answer or demurrer.—Bond v. 
Karma-Ajax Consol. Mining Co., 115 
P. 254, 15 Cal.App. 469; Chicago & 
W. I. R. Co. v. Marshall, 75 N.E. 978, 
88 Ind.App. 217; Globe Accident Ins. 
Co. v. Reid, 47 N.E. 947, 49 N.E. 291, 
19 Ind.App. 203. 

[b] Demand in writing.—Big 
Springs Land & Live Stock Co. v. 
Beck, 263 P. 477, 45 Idaho 509; Hmer- 
son-Brantingham Implement Co. v. 
Giles, 174 P. 181, 53 Utah 539. 


[c] Plea in abatement.—Moore vy. 
Norfolk & W. Ry. Co., 98 S.E. 635, 124 
Va. 628. 

[d] Verified plea.—Ward vy. Odem, 
(Tex.Civ.App.) 153 S.W. 634. 


36. McCord v. Harrison & String- 
er, 93 So. 428, 207 Ala. 480. 


[a] On call for trial—A venue 
plea may, like any other plea, be 
waived by a failure to appear and 
insist on it when the case is called 
for trial. McCord v. Harrison & 
Stringer, 93 So. 428, 207 Ala. 480. 
But see State v. Superior Court of 
Spokane County, 46 P. 395, 15 Wash. 
366 (the right of a defendant to be 
sued in the county of his residence is 
not waived by a failure to appear at 
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his privilege to be sued in a particular place, he 
waives any other question of personal privilege as to 
venue, and submits to the jurisdiction of the court 
in all respects except that designated in his plea.** 


[§ 213] b. Appearance. 


Where the court has ju- 


the time the ruling is had on his ap- 
plication for a change of venue to 
such county). 

[b] In Texas (1) this rule was 
formerly applied, although not with 
uniformity (Schumacher Co. v. Dol- 
ive, 250 S.W. 6738, 112 Tex. 564), (2) 
whether the objection was made by 
plea of privilege or otherwise (Cruz 
v. Texas Glass & Paint Co., (Civ.App.) 
199 S.W. 819; International Travel- 
ers’ ASs’n v. Votaw, (Civ.App.) 197 
S.W. 237; Smith v. First Nat. Bank 
of “Waco; (Civ.app.) 187. Siw. 233; 
Parrott v. Peacock Military College, 


(Civ.App.) 180 S.W. 132; Harper v. 
Dawson, (Civ:App.) . 1678S: W.. 34; 
Lupton v. Willmann, (Civ.App.) 154 
S.W. 261; Harris Millinery Co. v. 
Melcher, (Civ.App.) 142 S.W. 100; 


Parlin v. Orendorff Co., 60 S.W. 881, 
25 Tex.Civ.App. 190; Moody v. First 
Nat. Bank, (Civ:App.) 51 S:W. 5232), 
(3) where it has not been continued 
without prejudice (Cruz v. Texas 
Glass & Paint Co., (Civ-App.) 199 S. 
W. 819; Smith v. First Nat. Bank of 
Waco, (Civ-App.) 187 S.W. 233).. (4) 
So failure to have the plea heard at 
the term when filed waives it (Parrott 
v. Peacock Military College, (Civ. 
App.) 180 S.W. 132; Lupton v. Will- 
mann, (Civ.App.) 154 S.W. 261; Moo- 
dy v. First Nat. Bank, (Civ.App.) 51 
S.W. 528; Parlin & Orendorff Co. v. 
Miller, 60 S.W. 881, 25 Tex.Civ.App. 
190), (5) and an amended plea may 
not be filed at. a subsequent time 
(Smith vy. First Nat. Bank of Waco, 
(Civ. App.) 28%. SiWe - 283. »Contra. 
Breed v. Higginbotham Bros. & Co., 
(Civ.App.) 141 S.W. 164). (6) And 
the rule is still applied in that state 
if the question is raised by special 
exception. Duval County Ranch Co. 
v. Drought, (Civ.App.) 260 S.W. 298. 
(7) However, under a later statute 
providing for a written and verified 
plea of privilege which entitles de- 
fendant to a change of venue unless 
controverted, failure to request ac- 
tion on the plea is not a waiver. 
Henrys vs Henry,:261 «S.WaalO38sy its 
Tex. 124; Schuchmacher Co. v. Dolive, 
250 S.W. 6738, 112 Tex. 564; Craid v. 
Pittman & Harrison Co., (Commn. 
App.) 250 S.W. 667; Krueger v. 
Waugh, (Civ.App), 261 SW? 196, 


37. State v. District Court of Sec-: 
ond Judicial Dist. of Silver Bow Coun- 
ty, 105 P. 554, 40 Mont. 173; Lupton v. 
Willmann, (Tex.Civ.App.) 154 S.W. 
261; Moody v. First Nat. Bank, (Tex. 
Civ.App.) 51 S.W. 528; Osborne v. 
Barnett, 1 Tex.A.Civ.Cas. § 125. 


[a] Tlustrations.—(1} Although 
an action to redeem from a mortgage 
should have been commenced in the 
county of defendant’s residence in- 
stead of that of plaintiff's residence, 
defendant is only entitled to a change 
of venue to his own county, and is 
not entitled to a change of venue to 
the county in which the mortgaged 
land is situated. State v. District 
Court of Second! Judicial Dist. of Sil-° 
ver Bow County, 105 P. 554, 40 Mont. 
173. (2) Where, in an action, by va 
buyer of corn to recover for its dam- 
aged condition, the seller waived any 
right to be sued in another county, 
it was immaterial where he lived or 
whether the contract was in writing, 
as affecting the right to sue in the 
county where it was hrought. Lup- 
ton v. Willmann, (Tex.Civ.App.) 154 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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risdiction of the subject matter, a general appearance 
by defendant, however made, is generally held to 
waive the objection that the venue is wrong.*8 Ac- 
ceptance of service, being merely equivalent to per- 
sonal service, does not prevent a defendant from ob- 
jecting to the venue.®® Under statutes providing 
that a motion to quash is an entry of appearance, 
and that an appearance shall have the effect of serv- 
ice of citation, it has been held that such appear- 
ance is merely that which a proper service of cita- 
tion would have produced, and that it does not have 
the effect of waiving a plea of privilege,*® although 
some authorities hold otherwise.*! 


[§ 214] c. Participation in Proceedings—(1) In 
General. Any action invoking the general jurisdic- 
tion of the court before making objection to the venue 
constitutes a waiver.*? Thus, the right to object may 
be waived by applying for a continuance,** or re- 
questing plaintiff to procure one,** or consenting to 
one.*° It may also be waived by filing a forthcoming 
bond,*® or a statutory bond to satisfy the judg- 
ment,** or by filing a general demurrer to the bill 
or complaint.48 Where, however, there are two caus- 
es of action and plaintiff abandons one of them, a 
demurrer to the abandoned cause has been held not 
a waiver as to the other,*® and it has also been held 
that moving to dissolve a preliminary injunction is 
not a waiver of the question of venue where a plea 


S.W. 261. (3) Defendants, after 
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Duval County Ranch Co. v. Drought, 
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of privilege is filed before the motion is ruled on.°°® 
The filing of a petition for removal of the cause to 
a federal court, and procuring action thereon, does 
not waive the right to file a plea of privilege.*! 


[§ 215] (2) Answer to Merits and Trial. Gener- 
ally, pleading to the merits is a waiver of objections 
to the venue,®? even where the answer is to a cross 
petition by codefendants.*? Under venue statutes 
which are exclusive, jurisdiction cannot be waived 
by pleading to the merits.°* Participating in a trial 
on the merits®® and allowing the case to proceed to 
a verdict and judgment is a waiver of the right to 
object to the venue.®® Jt has been held that a non- 
resident defendant, by pleading to the merits and 
participating in the trial, does not waive the right 
to object after the other defendants have been elimi- 
nated,°” but it has also been held that, even under 
such circumstances, the right is waived in accordance 
with the general rule.*® So, also, if an action against 
several defendants is fully tried on the merits with- 
out objection to the venue, plaintiff, if he subsequent- 
ly discontinues against the resident defendant, may, 
on a new trial, prosecute the action against the oth- 
er defendants in the same county.®® 

[§ 216] (3) Cross Action. As a general rule, fil- 
ing a cross bill,®° or cross action seeking affirmative 
relief,°4 is a waiver of defendant’s privilege to be 
sued in the county of his residence. 


grounds thereof is that the court has 


waiving the privilege to be sued in 
the counties of their domicile, cannot 
assert the privilege of being sued in 
the county where the land involved is 
situated. Moody v. First Nat. Bank, 
(Tex.Civ.App.) 51 S.W. 523. 


38. See generally Appearances § 
538. 
39. U. S. v. Loughrey, 43 F. 449. 


[a] Acceptance of service and en- 
try of appearance.—An action against 
defendants who are nonresidents of 
the county and who are not served 
with summons in the county is im- 
properly brought therein, although 
one of the defendants indorsed upon 
a@ summons issued for him his ac- 
eeptance of service and entry of ap- 
pearance. Lamont v. Home Ins. Co., 
(Ohio) 10 Cine.L.Bul. 413. 

40. Williams v. Montgomery, 17 
S.W.(2d) 875, 179 Ark. 611; Winni- 
ford v. Holloman, (Tex.Civ.App.) 227 


SW. 11024) Kelly, v,—A> B. yerouch 
Grain Co.,, (Tex:Civ. App.) 174 Siw. 
630; FEF. T. Ramsey & Son v. Cook, 


(Tex.Civ.App,) 151 S.W. 346. 


[a] Motion to vacate default judg- 
ment, which alleged a meritorious 
defense, is not a waiver of defend- 
ant’s right thereafter to plead his 
personal privilege to be sued in the 
county of his residence. Kelly v. A. 
B. Crouch Grain Co., (Tex.Civ.App.) 
174 S.W. 630. 


41. Grayburge Oil Co. v. 
(Tex.Civ.App.) 300 S.W. 666; 


Piland, 
Dever- 


eaux v. Rowe, (Tex.Civ.App.) 293 S. 
W. 207. 
42, Brotherhood of Locomotive 


Engineers Securities Corporation of 
New York v. W. Ll. Shepherd Lumber 
Gos 52 EE. (20):.1535 , Scott v. Hoover, 
99 F. 247; Grove v. Grove, 93 F. 865; 
Glennville Bank v. Deal, 90 S.H. 958, 
146 Ga. 127; Fitzgerald v. Williams, 
101 So. 370, 1386 Miss. 250; Swift & 
Co. v. Duckett, (Tex.Civ.App.) 13 S. 
Ww.(2d) 287; Lupton v. Willmann, 
(Tex.Civ.App.) 154 S.W. 261. 


43. Campbell v. Wilson, 6 Tex. 379; 


(Tex.Civ.App.) 260 S.W. 298; Hamble- 
ton v. Dignowity, (Tex.Civ.Anp.) 196 
S.W. 864; Floyd v. Gibbs, (Tex.Civ. 
App.) 34 S.W. 154. 

44. Swift & Co. v. Duckett, (Tex. 
Civ.App.) 138 S.W.(2d) 237. 

[a] Thus defendant’s attorney, re- 
questing plaintiff's counsel to secure 
order setting case to latter part of 
term, waived right to file plea of priv- 
ilege. Swift & Co. v. Duckett, (Tex. 
Civ.App.) 13 S:W.(2d) 237. 

45. Aldridge v. Webb, 46 S.W. 
224,92" -"Bext "122°" -Duval-— County 
Ranch Co. v. Drought, (Tex.Civ. App.) 
260 S.W. 298; Lupton v. Willmann, 
(Tex.Civ.App.) 154 S.W. 261. 

46. Fitzgerald v. Williams, 101 So. 
370, 136 Miss. 250. 

47. Glennville Bank v. Deal, 90 S. 
W958, 146 Ga. 127. 

48. Scott v. Hoover, 99 F. 247; 
Grove v. Grove, 93 F. 865; Ballard v. 
American Hemp Co., 100 S.W. 271, 30 
Ky.L. 1080; McDowell v. Chesapeake, 
O. & S. W. BR. Co., 14 'S.W.-838, 90 Ky: 
346, 12 Ky.L. 331; Farnsworth v. Un- 
4 Pac., Coal Co., 89 P. 74, 32 Utah 
eI ous 

[a] Ilustrations.—(1) Under Cal. 
Code Civ. Proc. 5 396, providing that, 
if the county in which the action is 
commenced is not the proper county 
for the trial, it may be had there, 
unless defendant, when he appeals 
and answers or demurs, files an affi- 
davit of merits, and demands trial in 
the proper county, objection to trial 
where the action is brought is waived 
by demurrer without such affidavit 
and demand. Scott v. Hoover, 99 F. 
2472 (2) Liz (2903), p 76 ¢ 92 § 1, pro- 
viding that transitory causes of ac- 
tion arising without the state in fa- 
vor of a nonresident and against a 
corporation shall be brought in the 
county where such corporation has its 
principal place of business, does not 
go to the jurisdiction of the subject 
matter, but confers a privilege on de- 
fendant merely, which he waives by a 
general demurrer, although one of the 


not jurisdiction of the subject matter, 
the complaint not showing that de- 
fendant’s principal place of business 
is not in the county where the action 
is brought. Farnsworth v. Union 
PaciwCoal+Co.,: 89 oP: 4, Bo.wtabewie. 


49. Ault v. Everitt, 16 Ky.L. 93. 
50. Schneider v. Rabb, (Tex.Civ. 
App.) 100 S.W. 163. 


51. Weller v. Guajardo, (Tex.Civ. 
App.) 174 S.W. 673. 

52. Ark.—Williams v. Montgom- 
ery, 17 S.W.(2d) 875, 179 Ark. 611. 

I"y.—Ballard v. American Hemp 
Co:,) £00" 1S. Ws 27dep 30 Ky. a OS0t 

Mass.—Hastings v. Inhabitants of 
Bolton, 1 Allen 529. 

Nev.—Clarke v. 
Nev. 181. 

N.Y.—Ross v. Konor, 2 N.Y.S. 169, 
49 Hun 610. 

N.C.—Clark v. Carolina Homes, 128 


Lyon County, 8 


S.E. 20, 189. N.C: 703; McMinn v, 
Hamilton, 77 N.C. 300. 
Sa. McClure va.) Pairs GrexsCive 


App.) 214 S.W. 683. 


54. Maddox v. Brooks, 87 S.E. 911, 
17 Ga.App. 644; Central of Georgia 
Ry. Co. v..A. C. Dowe & Co., 65 S:E. 
1091, 6 Ga.App. 858. 

55. Chesapeake, O. & S. W. R. Co., 
14 S.W. 338, 90 Ky. 346, 12 Ky.L. 331; 
Pearl v. Puckett, 8 Tex. 303. 

56. Pearl v. Puckett, supra. 

57. Maddox vy. Brooks, 87 S.E. 911, 
17 Ga.App. 644; Dzema v. Pittsburgh 
coi, BARS Co: 165 NE 36). 3 LsOhie 
App. 288. 

58. Rider v. Kirk, 82 Mo.App. 120. 

59. Manufacturers’ Fire & Marine 
Ins. Co. v. Abbot, 131 Mass. 399 note; 
Hanover Fire Ins. Co. v. Abbott, 131 
Mass. 397. 

60. Zavala Land & Water Co. v. 
Tolbert, (Tex.Civ.App.) 165 S.W. 28. 


61. Roberts v. Bludworth, (Tex. 
Civ.App.) 295 S.W. 210; Kelly v. Na- 
tional Bank of Denison, (Tex.Civ. 
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[§ 2h7] d. Estoppel by Other Acts. 
may be prevented from asserting his right to be 
sued in the county of his residence by estoppel arising 
from acts not arising from his acts in the course of 
the ltigation wherein he is a party,°? but, in ac- 
cordance with the general rules relating to estop- 
pel, defendant will not be barred from asserting his 
nonresidence if plaintiff has not been misled.** 
ties who acquire rights pendente lite may not assert 
So, also,.where defendant has 
signed the name of another to a note as a joint ob- 
ligor and puts the note in circulation, he will not 
be permitted to assert, in an action by an innocent 
holder, that the case is not one of codbligors suable 
in the county of the residence of either.*® 
resident obtains an injunction in a given county, he 
cannot deny the jurisdiction of the courts of that 


their privilege.®* 


[§ 219] A. Definition. “Change of venue,” 
means a change of the place of trial 


ly speaking, 
to another county** or distriet;*° 


sometimes used to denote the transfer of the cause 


Whisnant v. 


App.) 233 S.W. 782; 


Kurtz, (Tex.Civ.App.) 228 S.W. 977; 
Barnard & Moran v. Williams, (Tex. 
Civ.App.) 166 S.W. 910; Amarillo 


Commercial Co. v. MceGregor Milling 
& Grain Co., (Tex.Civ.App.) 156 S.W. 
1124; Barbian v. Gresham,. (Tex.Civ. 
App.) 156 S.W. 365; Carver Bros. v. 
Merrett, (Tex.Civ.App.) 155 S.W. 633; 
F. T. Ramsey & Son v. Cook, (Tex. 
Civ.App.) 151 .S.W. 346; ‘Thorndale 
Mercantile Co. v. Evens & Lee, (Tex. 
Civ.App.) 146 S.W. 1053; Stephens v. 
First Nat. Bank, (Tex. Civ. App.) 146 
S.W. 620; Kolp v. Shrader, (Tex.Civ. 
App.) 131 S.W. 860. 


[a] Cross action against codefend- 
ants.—(1) By filing a cross action 
and seeking a judgment against their 
codefendant for more than the sum 
sued for, defendants waived any 
rights under a plea of privilege. 


Carver Bros. v. Merrett, (Tex.Civ. 
App.) PS SieS.W.~ Pabsss ue C2): awinere 
plaintiff charged defendant with 


fraud alleged to have been committed 
in L county, and defendant filed a 
cross action seeking to recover 
against its codefendant any judg- 
ment that might be recovered against 
defendant, the filing of the cross ac- 
tion was a waiver of defendant’s plea 
of privilege to be sued in the county 
of its domicile. Amarillo Commercial 
Co. v. McGregor Milling & Grain Co., 
(Tex.Civ.App.) 156 S.W. 1124. 


62. Williams v. Atlanta Nat. Bank, 
120 S.H. 658, 31 Ga.App. 212; Thom- 


son v. Brown, 26 S.H. 655, 48 S.C. 
Wellington Railroad Committee v. 
Crawford, (Tex.Commn.App.) 216 S. 
W. 151 Trev (Civ.App.) 174 S.W. 
1004]. 


[a] Illustration.—Where suit was 
brought against joint obligors on a 
note in the county of the residence of 
one of them and verdict for the resi- 
dent defendant on a plea of non est 
factum was rendered, it was not error 
to fail to dismiss as to the nonresi- 
dent defendant, when he was estop- 
ped to assert want of jurisdiction. 
Williams v. Atlanta Nat. Bank, 120 
S.E. 658, 31 Ga.App. 212. 

63. Brewster v. Emlet, 122 So. 54, 
168 La. 326. 


64. Wellington Railroad Commit- 


VENUE 


A defendant 


county.®° 


Par- 


fense.71 
If a non- 


VIII. CHANGE OF VENUE 
strict- 


but the term is | utes the terms 


tee v. Crawford, (Tex.Commn.App.) 


216 S.W. 151 lrev (Civ.App.) 174°S: 
W. 10041. 
[a] Thus as to parties who ac- 


quired notes after action to recover 
possession thereof had been brought. 
Wellington Railroad Committee v. 
Crawford, (Tex.Commn.App.) 216 S. 
W... 154. [rev (Civ.App.)° 174 Sw. 
1004]. 

65. Williams v. Atlanta Nat. Bank, 
120 S.E. 658, 31 Ga.App. 212. 


66. Thomson v. Brown, 26 S.E. 655, 
48 S.C. 350. 

67. San Antonio 
Scales, (Tex.Civ.App.) 
269. 


‘Comme 
S.W. (2a) 


Drug 
25° 


68. Vickers v. Robinson, 122 S.E. 
405, 157 Ga. 731; Moore v. Medlock, 
28 S.E. 836, 101 Ga. 94. 


69. Ray v. Home & Foreign In- 
vestment & Agency Co., 32 S.E. 603, 
106 Ga. 492. 

78. Ray v. Home & Foreign In- 
vestment & Agency Co., supra; Lyon 
v. Waggoner, 83 S.W. 46, 37 Tex.Civ. 
App. 205. 

[a] Ilustration.—Plaintiff sued in 
L county to establish the boundary 
line between his land and defendant’s, 
in F county. The venue was changed 
by consent to B county, and defend- 
ant sued by cross action to compel 
specific performance of a contract 
to convey plaintiff's land to defendant. 
It was held that plaintiff’s plea in 
abatement on the ground that he liv- 
ed in F county was of no merit, his 
personal privilege having been waiy- 
ed. Lyon v. Waggoner, 83 S.W. 46, 37 
Tex.Civ.App. 205. 

71. Moore v. Medlock, 28 S.BE. 836, 
101 Ga. 94, 


72. Vickers v. Robinson, 
405, 157 Ga. 731. 


[a] TIllustration.—Where a non- 
resident of a county institutes statu- 
tory proceedings to distrain for rent 
and for dispossession, and the alleged 
tenant files statutory affidavits deny- 
ing the relation of landlord and ten- 
ant and alleges that he holds under 
plaintiff by virtue of a contract of 
sale, and such affidavits are returned 
to the court having jurisdiction in the 
county where proceedings were insti- 


122 S.E. 
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But that defendant had contracted with 
plaintiff that certain articles were to be paid for at 
plaintiff’s residence did not defeat his privilege in a 
suit for payment of articles for another place of 
business operated by him under another name.°? 


[§ 218] 4. Waiver by Plaintiff. One who insti- 
tutes a suit in a county other than the one in which 
he resides submits himself to the courts of such coun- 
ty for all purposes of the defense of the suit,°* or as 
to counter claims,®® or cross actions.*° 
is one of limited jurisdiction, which cannot afford 
full relief, defendant may set up, in the superior 
court, all matters necessary for his complete de- 
Further, plaintiff submits himself to the ju- 
risdiction of the court in a suit to restrain the prose- 
cution of his action,‘? and to set aside a judgment 
obtained therein.*? 


If the court 


to another court’® or judge’? within the county or 
district in which it is pending, 
“change of venue” 

of causes” are used interchangeably.7® 


and under some stat- 
and “removal 
But in many 


tuted, plaintiff by instituting such 
suits has submitted to the jurisdic- 
tion, and ‘defendant may institute an 
equitable suit in that county to en- 
join the prosecution of the suits and 
therein seek other equitable relief 
such as specific performance. Vick- 
ers v. Robinson, 122 S.#. 405, 157 Ga. 
HeSates 

73. Turner vy. Koske, 160 S.E. 398, 
173-Gare 390. 

74 ‘Felts v. Delaware, L. & W. R. 
Cor, (45 ARN 4935 1.95) salt 2ale 

[a] Change of place of trial only. 
—At common law the change of ven- 
ue did not remove the record but only 
changed the place of trial. Shannon 
v. Smith, 31 Mich. 451. 


75. See State v. Clancy, 76 P. 10, 30 
Mont. 193 (holding that, under Const. 
art 8 §§$ 1, 11, which, as shown by the 
original draft of the constitution 
finally adopted, read, “The judicial 
power of the state shall be vested 

district courts,” ete., and that 
“the district courts shall have orig- 
inal jurisdiction,” ete., the district 
courts are distinct entities, and a 
transfer of a cause from one district 
to another amounts to a change of 
venue). 


76. Felts v. Delaware, L. & W. R. 
Co., 45 A. 498, 195 Pa. 21. 

77.. Weare v. Williams, 28 N.W. 
589, 69 Towa 252: Leslie vi G. OW. 
erent etc., Mercantile Co., 98 S.W. 

23, 300 Mo. 363; Felts v. Delaware, 


i & WR. Co,., 425 “At 4935 05 Par 21: 
ceo v. State, 50 N.W, 516, 81 Wis. 
OD 

78. State v. Wofford, 24 S.W. 764, 
119 Mo. 375; Felts v. Delaware, L. 
&i Wi Rik Co.s 45. AS84037 01195 Pas, 2ats 


[a] Thus “the removal of a 
cause,” within the meaning of the 
act of April 14, 1834, authorizing ei- 
ther party in a suit brought by or 
against canal companies and railroad 
companies, to remove the same to the 
court of another adjacent county, and 
the phrase “change of venue,’ in the 
act of March 30, 1875, entitled “An 
act relating to and authorizing change 
of venue in civil cases,” are of the 
same meaning. Felts v. Delaware, L. 
& W. 'R. Co., 45 Av 493°195 Pa. 31; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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jurisdictions the phrase “change of venue” has been 
confined to its strict meaning,’® and, except as oth- 
erwise expressly, stated in connection with its use, 
this is the sense in which the phrase is used in this 


topie. 


[§ 220] B. Foundation and Source of Right. The 
right and power to change the venue of an action 
is very generally held to be purely statutory’? and 
unknown to the common law,®! although in some 
states it has been recognized as a common-law pow- 


79. Ala.—Dudley_ v. Birmingham 
Ry., Light & Power Co., 36 So. 700, 139 
Ala. 453. 


Ind.—Hutts v. Hutts, 62 Ind. 240. 


Mo.—Leslie v. G. W. Chase, ete., 
A cea Co., 98 S.W. 523, 200 Mo. 


Rea testes v. McKinney, 5 Nev. 
N.Y.—Barnard v. Wheeler, 3 How. 
eal 


Tex.—Armstrong v. Emmet, 16 Tex. 
Civ.App. 242, 41 S.W. 87. 

80. Mich.—Shannon!y. Smith, 31 
Mich. 451. 


Mo.—Clark v. Atchison, T. & S. F. 
Ry. Co., 6 S.W.(2d) 954, 319 Mo. 865; 
Heather v. City of Palmyra, 276 S.W. 
872, 311 Mo. 32; State v. Headrick, 51 
S.W. 99, 149 Mo. 396; State ex rel. 
Cottrell v. Wofford, 24 S.W. 1009, 113 
Mo. 408; State ex rel. State Highway 
Commission of Missouri v. Hartman, 
44 S.W.(2d) 169, 226 Mo.App. 604; In 
re McFarland, 12 S.W.(2d) 523, 228 
Mo.App. 826; Sherwood v. Steel, 
(App.) 293 S.W. 798. 

Mont.—Danielson y. Danielson, 203 
P. 506, 62 Mont. 83. 

Or.—Commercial Nat. Bank y. Da- 
vidson, 22 Ps 517, 18 Or. bt. 

Tex.—Buchanan v. Crow, —§ (Civ. 
App.) 241 S.W. 563; Holmes v. Coal- 
son, (Civ.App.) 178 S.W- 628 [aff 240 
S.W. 896, 111 Tex. 502]. 

Utah.—Hale vy. Barker, 259 P. 928, 
70 Utah 284, 

Wis.—State v. Braun, 245 N.W. 176; 
Franken vy. State, 209 N.W. 766, 190 
Wis. 424; State v. Risjord, 198 N.W. 
273, 183 Wis. 553; State v. Werner, 
194 N.W. 815, 181 Wis. 275. 

Wyo.—Tucker v. State, 251 P. 460, 
35 Wyo. 430. 

81. Zelle v. McHenry, 2 N.W. 264, 
51 Iowa 572; Hawkes v. Inhabitants 
of Kennebeck County, 7 Mass. 461; 
Cleveland vy. Welsh, 4 Mass. 591; In- 
habitants of Lincoln County  v. 
Prince, 2 Mass. 544; Buchanan vy. 
Crow, (Tex.Civ.App.) 241 S.W. 563. 


82. Board of Public Instruction for 


‘Lafayette County v. First Nat. Bank, 


(Fla.) 143 So. 738; Cooke v. Cooke, 41 
Md. 362; Negro Jerry v. Townshend, 
2 Md. 274; Price v. State, 8 Gill (Md.) 
295; Cochecho R. R. v. Farrington, 26 
N.H. 428, 436; Lynch v. Horry, 1 S. 
Gua 22:9 : : 


“Whenever or however the practice 
originated, it became thoroughly en- 
grafted upon the common law, long 
before the independence of this coun- 
try; and from that time forth, not 
only has the practice prevailed in the 
courts of England, but the power is 
now exercised by the courts of very 
many if not all of our States, either 
by force of express statute or the 
adoption of the common law into the 
jurisprudence of the same.’’ Coche- 
cho R. R. v. Farrington, supra. 

83. State v. Wofford, 24 S.W. 764, 
119 Mo. 3875. See cases infra this 
note; and notes 84-89. 


[a] Statutes held valid.—(1) Act 


VENUE 


er.8* 


(1873) No. 39, providing for the trans- 
fer of a cause from one judge or par- 
ish to another in case of recusation 
or inability from any cause of the 
judge or judges of the parish or dis- 
trict, where the parties reside, to try 
the same. Kemp y. Pllis, 25 La.Ann. 
253. (2) Sess. L. (1905) p 483, Act 
No. 309, providing that the courts 
shall change the venue in any civil 
action pending therein on the applica- 
tion of either party, made on affidavit 
showing one or more of the following 
causes: “Third, that the opposite 
party has an undue influence over the 
citizens of the county, or that an 
odium attaches to the applicant, or to 
his cause of action or defense, on 
account of local prejudice,” although 
intended to permit the affidavit to be 
in the language of the statute. Pres- 
ton Nat. Bank v. Brooke, 105 N.W. 
757, 142 Mich. 272, 12 Detroit Leg. N. 
708. (3) A statute providing for 
change of venue to the residence of 
defendant and denying such change to 
a corporation. Morrimac Veneer Co. 
v. McCalip, 92 So. 817, 129 Miss. 671. 
(4) Civil Court Act for Milwaukee 
County relating to change of place of 
trial, and to disposition which cir- 
cuit court of Milwaukee County may 
make of appeals from the civil court 
of that county, and providing that, 
where change of place of trial is 
granted a nonresident defendant by 
that court on appeal, new trial shall 
be had in proper county. Brust v. 
First Nat. Bank, 198 N.W. 749, 184 
Wis. 15. 


[b] Power to enlarge exercise of 
right.—(1) A constitutional provision 
guaranteeing the right to remove 
causes from one county to another 
for trial and suggested in writing, 
supported by aflidavit and the proper 
evidence that a fair and impartial 
trial cannot be had in the county 
where such a civil action is pending, 
while securing to the parties the gen- 
eral right to remove the causes under 
specified conditions, does not prohibit 
the legislature from enlarging the 
right. Griffin v. Leslie, 20 Md. 15. 
(2) Const. art 5 § 2, providing that 
the legislature shall pass the neces- 
sary laws for the change of venue in 
all cases over which the circuit courts 
have original jurisdiction, on a prop- 
er showing, supported by affidavit, 
that a fair and impartial trial cannot 
be had in the county where such trial 
was commenced, is not exhaustive in 
its provisions, and.does not preclude 
the legislature from enacting Code 
Civ. Proc. § 147, providing that the 
court may change the venue “(3) 
when the convenience of witnesses 
and the ends of justice would be pro- 
moted by the change.” Utsey v. 
Charleston, os. co Nei Re Co., 38. SC, 
399, 17 S.E. 141. 


[c] Devesting courts of jurisdic- 
tion.— (1) Act Dec. 6, 1867, which 
provides that, on the filing of an affi- 
davit in a cause to the effect that a 
fair trial cannot be had by reason of 
bias or prejudice on the part of the 
judge, the cause shall be removed to 
the court of another county, is not 
liable to the objection that it devests 
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[§ 221] CG. Constitutional and Statutory Provi- 
sions. Subject to such limitations as may be imposed 
by the state and federal constitutions, the legisla- 
tures of the various states have power to provide 
‘for changes of the venue in civil actions and the 
terms and conditions on which they shall be grant- 
ed,®® and, where such provision has been made, the 
right can be asserted and exercised only in compli- 
ance therewith,** and only where the prescribed con- 


the district courts of the common-law 
jurisdiction conferred on them by the 
organic act of the territory. Godbe 
v. McCormick, 1 Mont. 105. (2) The 
provision of L. (1888) ec 577 § 3, that 
suits for violations of the game laws 
“shall be prosecuted to determination 
in the county where they shall be 
commenced, unless for good cause, on 
hearing, a discontinuance shall be di- 
rected,” does not deprive the supreme 
court of its power under the consti- 
tution to change the place of trial of 
such a suit to the county in which 
the offense is alleged to have been 
committed, from an adjoining county 
in which the action was brought, the 
statute authorizing suit in either 
county. Peo. vy. Rouse, 15 N.Y.S. 414, 
61 Hun 618; Peo. v. Coughtry, 12 N.Y. 
S. 259, 58 Hun 245 [aff 26 N.E. 756, 125 
IN Wen cous 


[d] Interference with power to 
substitute judges.—(1) Code’ Civ. 
Proc. § 56, which provides that the 
court may, on application of either 
party, change the place of venue, is 
not in conflict with Act Congr. Dec. 
21, 1893 ¢ 5 §.3 (28 St. 21), authoriz- 
ing the supreme court or chief justice 
to designate any judge to try a par- 
ticular case when the judge of the 
district has been of counsel. Tootle 
ve Kent, 73 4P: 63110, e121 OKI 6 T4S 9 12) 
The act of Jan. 24, 1851, “providing 
for the more effectual administra- 
tion of justice,’ by authorizing the 
transfer of suits to another circuit 
when the judge of the circuit in 
which they are pending is disqualified 
from trying them, is not in conflict 
with §§ 4, 6 art 5 of the state consti- 
tution, which provide “that the judg- 
es of the several circuits may hold 


courts for each other,’ ete. Thebaut 
v. Canova, 11 Fila. 143. 
[e] Interference with vested 


rights.—The act of Dec. 11, 1871, in 
so far as it applied to pending suits, 
and gave parties jointly sued a right 
to sever, and, if not sued in the coun- 
ty of their residence, on motion to de- 
mand and have a change of venue to 
the county of their several residences, 
is unconstitutional, in not furnishing 
plaintiff a remedy substantially the 
same with that which was in force 
when the suit was commenced. Ma- 
bry v. Baxter, 11 Heisk. (Tenn.) 682. 


{[f] Construction to conform to 
constitution.—Acts (1858) ec 323 was 
not designed to conflict with the right 
of removing causes from one county 
ie another. Griffin v. Leslie, 20 Md. 


84 Ark.—St. Louis, I. M. & S. Ry. 
5 v. Reilly, 161 S.W. 1052, 110 Ark. 
182. 

Cal.—Reyes v. Sanford, 5 Cal. 117. 

Ind.—State v. Superior Court of 
eee County, 174 N.E. 732, 202 Ind. 

La.—Escande v. Thibaut, 
Ann. 281. 

Minn.—Hindal vy. Kahler Corpora- 
tion, 202 N.W. 820, 162 Minn. 516: 
Clark v. Baxter, 108 N.W. 838, 98 
Minn. 256. 


Mo.—State v. Headrick, 51 S.W. 99, 


32 La. 
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ditions exist.8° The general rule 


conferring the right to a change of venue, being 
remedial and in furtherance of justice, should be 
liberally construed,*® although there are cases in 
a few jurisdictions holding that such right, being 
purely statutory, the statutes conferring it must 
Statutes providing that, if 
the county in which the action is commenced is not 
the proper county, it may nevertheless be tried there- 
in unless defendant demands trial in the proper 


be strictly construed.*? 


149 Mo. 396. 


N.Y.—Lyman v. Matty, 
765, 35 App.Diy. 227. 


Porto Rico.—Sarie v. Porto Rican 
Tobacco Co., 15 Porto Rico 190. 

Tenn.—Livingston v. Noe, 1 Lea 55. 

Wis.—State v. Risjord, 198 N.W. 
273, 183 Wis. 553; State v. Werner, 
194 N.W. 815, 181 Wis. 275. 

85. Heather v. City of Palmyra, 
276 S.W. 872, 311 Mo. 32; State ex rel. 
Scotland County v. Bacon, 18 S.W. 19, 
107 Mo. 627; Livingston v. Noe, 1 Lea 
(Tenn.) 55; Groeschner v. John Gund 
Brewing Co., 181 N.W. 212, 173 Wis. 
366. 

86. Cal.—Buck v. City of Eureka, 
31. P. 845; 97 Cal 1385; Lundy v. Let« 
tunich, 195 BP. 451, 50 Cal.App. 451. 

Mo.—State ex rel. Sharp vy. Knight, 
26 S.W.(2d) 1011, 224 Mo.App. 761. 

Mont.—O’Hanion v. Great North- 
ern Ry. Co., 245 P. 518, 76 Mont. 128. 


Or.—Packwood v. State, 33 P. 674, 
24 Or. 261. 


S.D.—Rumely Products Co. v. Stak- 
ke, 154 N.W. 828, 36 S.D. 338 


3305 
Tex.—Cobb Grain Co. v. H. H. Wat- 
son Co., (Civ.App.) 290 S.W. 842 [rev 
on other points (Commn.App.) 292 S. 
W. 174]; Brooks v. Wichita Mill & 
Elevator Co., (Civ.App.) 211 S.W. 288. 


Wash.—State v. Superior Court of 
Spokane County, 82 P. 875, 40 Wash. 
443, 2 L.R.A.N.S. 568, 111 Am.S.R. 915. 


“These provisions of the statute 
should receive a broad and liberal, 
rather than a technical and strict, 
construction, and the courts ought not 
to be too astute in discovering some 
refined and subtle distinction to avoid 
their operation.” Packwood v. State, 
33 PB. 674, 24 Or. 261. 


[a] Application to particular class- 
es of actions,—Change of venue stat- 
ute is to be liberally construed in 
favor of the right to grant it, so far 
as its applicability to particular class- 
es of civil suits is concerned. State 
ex rel, Sharp v. Knight, 26 S.W.(2d) 
1011, 224 Mo.App. 761. 


$7. State ex rel. State Highway 
Commission of Missouri v. Hartman, 
44 S.W.(2d) 169, 226 Mo.App. 604; 
State ex rel. Bixman-v. Denton, 107 S. 
W. 446, 128 Mo.App. 304; In re Craw- 
ford’s HMstate, 160 A. 585, 307 Pa. 102. 


eg. State v. District Court of Sev- 
enteenth Judicial Dist. in and for Val- 
ley County, 281 P. 395, 72 Mont. 56; 
Danielson v. Danielson, 2038 P. 506, 62 
Mont, 83. 

89. See Strickland v. Busby, 111 
So. 133, 146 Miss. 649 (holding stat- 
ute inapplicable). 

[a] llustrations.—(1) Act March 
19, 1887 (84 Ohio L. p 129), amending 
Rev. St. § 550, relating to the removal 
of actions from the county where 
commenced to an adjoining county of 
the same subdivision of the district, 
relates to the remedy, and must be 
construed in connection with Rev. St. 
§ 79, which provides that, when the 
repeal or amendment relates to the 


54 N.Y.S. 


VENUE 


is that statutes 


together.§& 


dy.°® 


usual rules.®° 


remedy, it shall not affect pending 
actions unless so expressed. The lan- 
guage contained in the statute, “that 
in every instance where a judge of 
the court of common pleas is interest- 
ed in the eveht of a cause . pend- 
ing before the court in any county of 
his district,” it may, “unless there is 
a judge residing in the county not so 
interested,’ be removed to another 
county, does not, although general in 
form, and expressed in. the present 
tense, apply to a pending action, 
where the state of facts constituting 
such ground of removal existed at the 
adoption of the statute. State v. Rab- 
bitts, 19 N.E. 487, 46 OhioSt. 178. (2) 
Acts 35th Leg. c 176 (Wernon Civ. St, 
Annot, art 2007), making a verified 
plea of privilege prima facie proof 
of defendant’s right to change of ven- 
ue, does not apply to pending actions. 
Walker v. Alexander, (Tex.) 227 S.W. 
696 [rev (Civ.App.) 212 S.W. 713]. 


90. See cases infra this note. 
[a] Illustrations of acts repealed. 


—(1) The provisions for change of 
venue contained in Gould Dig. ¢ 177 
§ 133 were repealed by the adoption 
of the civil code in 1868. Chrisman 
v. Carney, 33 Ark. 316. (2) The pro- 
vision of Kirby Dig. § 7998, giving de- 
fendant an absolute right to a change 
of venue where it was laid in the 
wrong county, was repealed by the 
Act of May 13, 1909 (L. [1909] p 751), 
prohibiting changes of venue unless 
necessary to obtain a fair and impar- 


tial strialJ st. Wouissiy Mvé& Sek y. 
Co. v. Transmeier, 153 S.W. 817,106 
Ark. 530.. (3) Act April 14, 1834 (67 


P. S. § 494), entitled “An act relating 
to suits brought by and against canal 
and railroad companies,” authorizing 
either party in a suit or action 
brought by or against a canal or rail- 
road company to remove the same on 
filing of an affidavit to the court of 
any other adjacent county through 
which the canal or railroad is not lo- 
eated, is repealed by Act March 380, 
1875 (12 P. S. §§ 111-116), entitled “An 
act relating to and authorizing chang- 
es of venue in civil causes,’ passed 
pursuant to Const. art 3 § 23, pro- 
viding that the power to change venue 
shall be vested in the courts, to be 
exercised in such manner as Shall be 
provided by law, the act giving to all 
corporations and citizens the right to 
change of venue on the same terms, 
and providing that “all acts .. . 
heretofore passed relative to change 
of venue in civil cases . are here- 
by repealed;” “change of venue” and 
“removal of causes’? having the same 
meaning in the two acts. Felts v. 
Delaware, L. & W. R. Co., 45 A. 493, 
195 Pa. 20.9 (4) Act April diay "ssa “(P: 
L. p 395; 67 P. S. § 494), in effect, al- 
though not so called in its title, an act 
relative to change of venue in civil 
eases brought by and against canal 
and railroad companies, is repealed 
by Act March 30) 2875 G2 PAasi ss 
111-116), “relating to and authoriz- 
ing changes of venue in civil cases,” 
and expressly repealing all prior leg- 
islation on the subject. Felts v. Dela- 
ware, Li & W:. Ri Co., 33) A. 97%) 170: Ra. 
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county, and statutes providing for a change of ven- 
ue, are companion statutes and must be construed 
The application of statutes affecting 
the right to change venue to pending actions depends 
on the usual rules relating to changes in the reme- 


Repeal of statutes relating to the change of venue 
may be express or by implication, according to the 
If the enactments are not in con- 


432; Denny v. Cresson, C. C. & N. Y. 
Sa Ere CO.. 2 Pan CO.2640. —8(o) Net 
April 14, 1834 (67 P. S. § 494), author- 
izing defendant corporations to have 
a change of venue on filing an affi- 
davit, is repealed by Act March 30, 
1875 (12. RP. S. -§§ 111-116), leaving 
the matter to the sound discretion of 
the court on full hearing. Denny v. 
CressonCiiCA1& Ni. YS RE RCo, 
supra. (6) Since the repeal of Rev. 
St. (1898) § 2933, and § 2934 subd 1, 
authorizing a change of venue when 
the county designated in the com- 
plaint is not the proper county, ete., 
there no longer exists any statute au- 
thorizing a change of venue because 
the county in which the action was 
commenced was not the proper county 
for trial. Sanipoli v. Pleasant Valley 
Coal (Co586, -Bi 9865, ) 3k Utah eo 
Ann.Cas. 1142. 


[b] Illustrations of acts not re- 
pealed.—(1) Mills St. Annot. § 1092, 
providing that, if any substantial ob- 
jection is shown, venue shall be 
changed from any of the county 
courts to the district court of the 
same county, was not repealed by § 
2679 of the same statutes providing 
that no appeal shall lie from a judg- 
ment of the justice of the peace in any 
cause civil or criminal, to a district 
court, nor by L. (1899) p 171 ¢e 91, au- 
thorizing county judges to inter- 
change, and hence the venue of an ap- 
peal from a justice’s court to the 
county court could be changed to the 
district court where the county judge 
was disqualified by reason of interest. 
Town of Del Norte v. Weiss, 88 P. 
581, 38. Colo. 269. iC) “The actor 
March 10, 1873, providing that, in all 
eivil and criminal cases where change 
of venue is taken to another county, 
the county from which the venue is 
changed shall be liable for all expens- 
es of the trial, so far as it relates to 
civil causes, was not repealed by Rev. 
St. (1881) § 1291, repealing all acts of 
the general assembly as to pleading 
and practice so far as they relate to 
the circuit and superior courts. Nor 
is it, so far as civil causes are con- 
cerned, affected by Rev. St. (1881) §§ 
1778, 1779, relating to change of venue 
in criminal trials. State v. Moore, 22 
N.E. 742, 121 Ind. 116. (3) Acts 1875 
(PL DH's a2 PSs’ S$ IG) ep roe 
viding that either party may apply 
for a change of venue, is cumulative, 
and does not repeal or supersede Acts 
1856 (P.,Ls 5003) 17 BL Ss $5588), pro 
viding that the presiding judge may 
eertify his disability to hear a case, 
and order it to be heard before ‘‘the 
presiding judge residing nearest the 
place of such trial, who shall be dis- 
interested,’ but the law first applied 
is exclusive in the case. Wallace v. 
Jameson, 36 A. 142, 179 Pa. 98, 39 
Wkly.N.C. 387. (4) Under the statute 
of 1853, relating to change of venue, 
the proceeding for such change is sui 
generis, outside of the regular course 
of procedure, and is not affected by 
Code §§ 302-804, as such sections con- 
tain no repealing words affecting the 
previous act. Rines v. Boyd, 7 Wis. 
5: 


[ec] Municipal courts.—L. (1899) p 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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flict, they are all in effect, each in its separate field.°* 


[§ 222] D. Power and Authority To Change Ven- 
ue®°—1. Particular Courts. Where the power to 
change the venue in civil and criminal eases is vest- 
ed by the constitution in the courts, to be exercised 
as provided by law, if the legislature has not acted, 
the power may nevertheless be exercised by the su- 
preme court.** Since the right to change venue does 
not exist except by statutory enactment,®* the pow- 


er of a particular court to order a 


146 e 143, repealed Gen. St. (1894) § 
5191, by implication, and required the 
change of venue in municipal courts 
of the class to which it applied to be 
secured in accordance with the prac- 
tice in the district court. Clark v. 
Baxter, 108 N.W. 838, 98 Minn. 256. 


91. State ex rel. Payne v. Pence, 
(Mo,) 240 S.W. 448; State ex rel. 
Smith-Kernohan Co. v. Dabbs, 95 S.W. 
275, 118 Mo.App. 663; In re. Craw- 
ford’s Estate, 160 A. 585, 307 Pa. 102; 
Hanley v. Charleston Light & Water 
Co., 96 S.E. 519,110 S.C.°340. 


{a] Illustrations.—(1) Provisions 
in, ActeAprill A115 192: PLS2iesp 
203), that, where the application for 
change of venue is founded on the in- 
terest, prejudice, or other objections 
to judge or judges, a change shall not 
be awarded to another county if the 
parties shall thereupon agree on a 
special judge, has no application to 
Rev. St. (1919) § 2457, referring to 
a named class of circuits, which in- 
cludes Jackson County and Kansas 
City, having its own peculiar change 
of venue law, but is a part of general 
code of civil procedure, and applies 
to the general run of circuits, and the 
words “or judges” being interpolat- 
ed for the reason that there are cir- 
cuits in the state covered by the gen- 
eral code of civil procedure having 
more than one judge. State ex rel. 
Payne v. Pence, (Mo.) 240 S.W. 443. 
(2). Act ‘April 11, /1921) (1..-f1921] p 
203; Mo. St. Annot. § 911 p 1193) does 
not repeal Rev. St. (1919) § 2457 (Mo. 
St. Annot. § 1959 p 2617), applicable 
to Jackson County, providing that no 
change of venue shall be allowed to 
another county in circuit courts in ci- 
ties where by law terms of such court 
are required to be held which have not 
less than one hundred fifty thousand 
and not more than four hundred thou- 


sand inhabitants, on account of the 


trial judge’s prejudice or opposing 
influence, but venue 
may be changed for such reasons to 
a division held by some other judge 
within the circuit. State ex rel. Payne 
v. Pence, supra. (3) The general 
statute relating to changes of venue 
applies to Jasper County, notwith- 
standing L. (1901) p 120, dividing the 
twenty-fifth judicial circuit into two 
divisions and providing (§ 6 p 122) 
for changes of venue in actions pend- 
ing in the circuit court of such coun- 
ty. State ex rel. Smith-Kernohan Co, 
v. Dabbs, 95 S.W. 275, 118 Mo.App. 
663. (4) A statute contemplating a 
certificate of disability where the 
judge is a party to the suit, and a 
later statute authorizing change of 
venue where the judge is personally 
interested, are both operative. In re 
Crawford’s Hstate, 160 A. 585, 307 Pa. 
102. (5) Statutes covering various 
situations requiring change of venue 
or calling in of another judge have 
been held not repugnant. In re Craw- 
ford’s Hstate, supra. (6) Civ. Code 
(1912) § 3832 relates only to a change 
of venue because a fair and impartial 
trial cannot be had in the county of 
the venue, and does not affect the 
court’s power to change the venue on 
the other grounds specified in Code 
Civ. Proc. (1912) § 176 subds 1, 3. 


VENUE 


change of venue 


Hanley v. Charleston Light & Wa- 
ter Co., 96 S.E. 519, 110 S.C. 340. 
92. Court to which application 
should be made see infra § 278. 
93. In re Crawford’s Estate, 160 A. 
580;, 00” Pa. 102. 


94. -—See supra § 220. 


95. Ill—Searls v. Munson, 17 Ill. 
558. 


Ind.—Rogers v. Howard, 4 Ind. 325. 


Iowa.—-Day v. Greenwood, 64 N.W. 
789, 96 Iowa 228. 


Minn.—Janney v. Sleeper, 16 N.W. 
365, 30 Minn. 473. 


Mo.—Clark v. Atchison, T. & S. F. 
Ry. Co., 6 S.W.(2d) 954, 319 Mo. 865; 
State ex rel. Payne v. Pence, 240 S. 
W.. 443; In re McFarland, 12 S.W.(2d) 
523, 223 Mo.App. 826; Morris v. Lane, 
44 Mo.App. 1. 


eeu v. Van Pelt, 12 Hun 
oo. 

Pa.—Wattson vy. Chester & D. R. R. 
Co., 83 Pa. 254. 


S.D.—Austin, Tomlinson & Webster 
Mfg. Co. v. Heiser, 61 N.W. 445, 6 S. 
D. 429; Benedict v. Johnson, 57 N.W. 
66, 4 S.D. 387. 


Wis.—Brust v. First Nat. Bank, 198 
N.W. 749, 184 Wis. 15; Jenkins v. 
Morning, 38 Wis. 197; Geiser Thresh- 
ing Mach. Co. v. Carter, 31 Wis. 157. 


[a] Amendment of statute.—By 
the change of phraseology in Code 
Civ. Proc. § 269, providing that ‘“‘the 
Supreme Court may, by an order made 
at any time after the joinder of an 
issue of fact, and before the trial 
thereof, remove to itself an action or 
a special proceeding pending in a Su- 
perior City Court for the purpose of 
changing the place of trial or hearing 
thereof,” etc., it was not intended to 
change the former practice, but mere- 
ly to include within its provisions 
courts other than those mentioned in 
the former statute. The power there- 
by conferred should not be exercised 
in a case where the court, under its 
established practice, would not change 
the place of trial if the action were 
already pending in the supreme court. 
iy aoe Ven VanwePelt ol? oun) CN.Yn) 

or 

96. In re McFarland, 12 S.W.(2da) 
523, 223 Mo.App. 826; Morris v. Lane, 
44 Mo.App. 1. 


[a] Juvenile court is merely a di- 
vision of a circuit court and a court 
of record from which change of venue 
may be taken. In re McFarland, 12 
S.W.(2d) 523, 223 Mo.App. 826. 


[b] Probate court.—A change of 
venue does not lie from a probate 
court which, although a court of rec- 
ord, is not one having general orig- 
inal jurisdiction. A proceeding can 
be certified from that court to the 
county or circuit court only under 
Rev. St. (1889) § 3403, for the causes 
stated therein, and when so certified 
the certificate should state the cause. 
Morris v. Lane, 44 Mo.App. 1. 


97. Searls v. Munson, 17 Ill. 558; 
Rogers v. Howard, 4 Ind. 325; Day 
v. Greenwood, 64 N.W. 789, 96 Iowa 
228; Geiser Threshing Mach. Co. v. 


ia OR Bae ts) 


depends on the act under which the court is organ- 
ized, and on the applicability to it of general or spe- 
cial venue statutes.°® 
the power on any court of record, a court, which is 
merely a division of such a court, may order a 
change of venue,?® and so, also, where the general 
statute is expressly made applicable to a court of lim- 
ited jurisdiction.®7 
applicable to a court of inferior jurisdiction,®® it 
has no authority to grant a change of venue®® un- 


Under a statute conferring 


If the general statute is not 


Carter, 31 Wis. 157. 


[a] Superior courts.—Under Mc- 
Clain Code § 772, making the superior 
court a court of record, and applying 
to it all statutes in force respecting 
venue of the district court, and § 3794, 
providing that, where suit is brought 
in the wrong county, a change of 
venue to the vroper county shall be 
ordered, if defendant, before answer, 
demands the same, one sued in a su- 
perior court not of the county of his 
residence may have the venue chang- 
ed to the district court of the county 
of his residence. Day v. Greenwood, 
64 N.W. 789, 96 Iowa 228. 


[b] County couris.—Acts (1863) p 
263 § 1 makes the jurisdiction of the 
Lake county court coneurrent with 
the circuit court, except in certain 
cases. By § 2 process shall be issued 
and executed in the same manner as, 
and the “rules, proceedings, and pa- 
pers” shall conform as near as may 
be to, like rules of the circuit court. 
It was held that the act in relation 
to changes of venue applies to causes 
in such county court. Searls v. Mun- 
son; 17) Dll.) 558. 


[ec] Probate courts.—In proceed- 
ings under Rev. St. (1843) e¢ 30 art 3, 
the probate court has power to grant 
a change of venue. Rogers v. How- 
ard, 4 Ind. 325. 


[ad] Municipal courts.—Under Pub. 
& Local L. (1861) ¢ 302, organizing 
the municipal court of the city of 
Ripon, and providing that the general 
provisions of the statutes relating to 
the powers and duties of the circuit 
courts in civil causes shall apply to 
that court, the municipal court of the 
city of Ripon, on an application in a 
cause pending therein for change of 
the place of trial on account of the 
prejudice of the judge, may order its 
removal to the circuit court for any 
appropriate county. Geiser Thresh- 
ing Mach. Co. v. Carter, 31 Wis. 157. 


Ss. Janney v. Sleeper, 16 N.W. 365, 
30 Minn. 473; Austin, Tomlinson & 
Webster Mfg. Co. v. Heiser, 61 N.W. 
445, 6 S.D. 429. 


[a] County courts.—The provi- 
sions of the civil practice act relat- 
ing to the change of the place of trial 
are not applicable to actions brought 
in the county courts. Austin, Tomlin- 
son & Webster Mfg. Co. v. Heiser, 61 
N.W. 445, 6 S.D. 429. 


[b] Municipal courts.—Gen. St. 
(1878) ¢c 66 tit 4, relating to a change 
of the place of trial, having been in- 
tended only to provide for such 
change from the district court for one 
county to the district court for an- 
other county, does not authorize the 
transfer of an action from the muni- 
cipal court of Minneapolis to a dis- 
trict court. Janney v. Sleeper, 16 N. 
W. 365, 30 Minn. 473. 


$9. Wattson vy. Chester & D. R. R. 
CO So. oda wot 


[a] County courts.—In the ab- 
sence of legislation, the county court 
has no power to transfer its juris- 
diction by change of venue, as by the 
very constitution of the court -it is 
confined to that county in which it 
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less the authority is conferred on it by an applica- 
ble special statute.t A general statute is not ap- 
plicable where a specific class of courts of record has 
its own change of venue law.? 


[§ 223] 2. Judges or Court Commissioners. Only 
a judge of the court where the action is pending may 
entertain a motion to change the venue;* the julge 
or court commissioner of an adjoining circuit can- 
not do so, even for the convenience of witnesses 
or to secure a fair trial. Under some statutes a 
court commissioner may make an order transferring 
the cause because the judge is disqualified.® The 
judge ad hoe may transfer a recused case if the 
ease has not been tried within a designated time.® 
A resident judge retains jurisdiction and may order 
a removal notwithstanding the case has been tried 
before a special judge and the verdict set aside.’ 
The power of a judge to adjourn a special term to 
another county does not authorize him thus to change 
the place of trial of a local action,® nor does a stat- 
ute authorizing the adjournment of special terms 
to the chambers of a resident justice authorize the 
transfer of a local action to another county.° 


At chambers or in vacation. Under some stat- 
utes a judge at chambers or in vacation may grant 
a change of venue,'® but no such power exists in- 
dependently of statute.1t It is, however, improper 
to entertain the application at chambers on mere 
court for 


sits. Wattson v. Chester & D. R. R. change 
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[§§ 222-225 


affidavits,!2 where substantial and issuable facts in- 
volving the merits of the case are presented.t? If 
the cause for the change is known in vacation, notice 
should be given and the application should be made 
at chambers.1+ 


Where business of judicial district has been ap- 
portioned between the two judges thereof, and they 
hold alternate terms of court, one of the judges may 
change the venue on a proper application notwith- 
standing the other has heard a demurrer in the 
case.?® 


[§ 224] 3. Clerks or Other Administrative Offi- 
cers. <A statute authorizing motions for removal 
to be made before the clerk!’ refers only to mo- 
tions to remove as a matter of right.t* In other 
eases the clerk cannot entertain a motion for a 
ehange of venue? or pass on it,?° and he is not au- 
thorized to remove an action on the ground that the 
convenience of witnesses and the ends of justice will 
be promoted.?? 


[§ 225] EH. Causes in Which Changes May Be 
Granted??—1. In General. The statutes in many ju- 
risdictions authorize a change of venue in civil caus- 
es, or in civil suits or actions.?8 “Civil suits” and 
“civil actions” have been, held to be synonymous,?* 
and refer to legal proceedings by which the rights 
and remedies of private individuals are enforced or 


of venue, and the] 259 P. 928, 70 Utah 284. 


Co., 83 Pa. 254. other court had no jurisdiction to or- 12. Laney vy. Gregory, 86 S.E. 3 
1. Benedict v. Johnson, 57 N.W.|der_a change.’ Sharrar v. Davis, 171]101 g.c. 144. pian 4 

66, 4 S.D. 387; Brust v. First Nat.|N-W. 353, 205 Mich. 500. 13. . Laney v. Gregory, supra. 

Bank, 198 N.W. 749, 184 Wis. 15; [b] Trial court or supreme judi- TI P 

Jenkins v. Morning, 38 Wis. 197. cial court.—The trial court, under|_,[@] ustrations.—(1) The judge 


[a] County courts.—Comp. lL. § 


Rev. L. c 167 § 14, even if defendant’s 


at chambers has no right to change 
the place of trial on the ground that 


6044, relating to venue in trials be- 
fore a justice of the peace, and § 6055, 
relating to the service of summons, 
controls the practice of county courts. 
Benedict .v. Johnson, 57 N.W. 66, 4 S. 
D. 387. 

[b] Civil courts for county.—Un- 
der Civ. Ct. Act for Milwaukee Coun- 
ty § 28 par 3a, a civil court for Mil- 
waukee County had no power to grant 
defendant national bank’s application 
for change of venue, but on appeal to 
the circuit court the latter had such 
power, if defendant was entitled to 
change of venue under St. (1923) § 
2619. Brust v. First Nat. Bank, 198 
N.W. 749, 184 Wis. 15. 


[ec] Police court, although a mu- 
nicipal court, is Subject to the pro- 
visions of the justice’s court act rela- 
tive to removal of causes for preju- 
dice, and on affidavit of prejudice, 
tender of fees, etc., it loses jurisdic- 
tion. Jenkins vy. Morning, 38 Wis. 197. 


2 aClarkev. Atchison, Ts & 0S? Hy Ry 
Co., 6 S.W.(2d) 954, 319 Mo. 865; State 
ex rel. Payne v. Pence, (Mo.) 240 S.W. 
443. 

2. West v. New York, N. H. & H. 
Rm, Co., 123 IN.E. 621, 233 Mass: 162; 
Sharrar v. Davis, 171 N.W. 353, 205 
Mich. 500; Simpson v. Alpena Circuit 
Judge, 45 NeW. 595, 30) Mich: 1165 
Causey v. Morris, 142 S.E. 783, 195 N 
Ci b32: 

[a] Judge called in.—Where the 
judge of a circuit court, before whom 
applications for continuance were 
pending, exercised his discretion, to 
eall in another judge, considering him- 

self disqualified, and such other judge 
get the case for trial in the court, the 
case remained under such order when 
plaintiff petitioned in another circuit 


plea in abatement that the action was 
brought in the wrong county was 
good, and the supreme judicial court, 
on plaintiff's motion, could order the 
case transferred to the proper coun- 
ty. West v. New York, N. H. & H. R. 
Coz,” 128 INE 62d, 233 iasss A625 

Court to which application made see 
infra § 278. 

4 Simpson v. Alpena Circuit 
Judge, 45 N.W. 595, 81 Mich. 116. 

5. Peo. v. Judge of Saginaw Cir- 
cuit Court, 26 Mich, 342. 

Judge or court havine jurisdiction 
of application see infra § 278 

6. State ex rel. Stewart v. Reid, 45 
So. 108, 120 La. 200. 

[a] Thus authority to transfer a 
recused case is vested in the judge 
ad hoc to be exercised in the event 
the case has not been tried within 
nine months from the date of recusa- 
tion, or from the date of ‘a trial or 
mistrial. State ex rel. Stewart v. 
Reid, 45 So. 108, 120 La. 200. 

7. Cox v. Dixie Power Co., 269 P. 
1000, 72 Utah 2386. 

8. Birmingham Iron Fdy. v. Hat- 
field, 43 N.Y. 224. 

9. Gould v. Bennett, 59 N.Y. 124. 

10. Gibson v. Abbott, 50 Iowa 155; 
Dennis v. McKnight, 159 S.E 557, 161 
S.C. 2138; Utsey v. Charleston, ete., 
R. Co., 17 S.E. 144, 38 $.C. 399; Vivian 
v. Plaxton, 2 Man. 124; Brigham v. 
McKenzie, 10 Ont.Pr. 406. 

11. Powers v. Mitchell, 75 Me. 364; 
Hale vy. Barker, 259 P. 928, 70 Utah 
284. 

{a] Courts must hear and deter- 
mine controversy where plaintiffs 
have a right to institute an action 
within the county. Hale vy. Barker, 


the ends of justice will be promoted 
thereby. Laney vy. Gregory, 86 S.E. 
3, 101 S.C. 144. (2) In an action on a 
promissory note, whether collusion 
existed between the holder and an in- 
dorser to deprive the payee of his 
right to trial in the county of his 
residence cannot be tried at chambers 
on a motion for changé of venue bas- 


ed on affidavits. Laney v. Gregory, 
supra. (3) Whether an action on a 
promissory note by an_ indorsee 


against the maker and an indorser 
was pretensive cannot be tried at 
chambers on a motion to change venue 
based on affidavits. Laney v. Greg- 


ory, supra. 
14 Moss v. Johnson, 22 Ill. 633. 
15. State v. District Court of 


Twelfth Judicial Dist. in and for 

Benne County, 141 P. 659, 49 Mont. 
16. Effect of appeal from order 

granting change see infra § 278. 


17. See statutory provisions. 


18. Causey v. Morris, 142 S.B. 783, 
1915 N.C. 53.2: 


19. Southern Cotton Oil Co.. v. 
Grimes,’ 112 S.E. 9598, 183 N.CL 97; 
Riley v. Pelletier, 46 S.E. 734, 134 N. 
COB AGIIGE, 

20. Stevens Lumber Co. v. Arnold, 
102 S.E. 409, 179 N.C. 269. 


21. Causey v. Morris, 142 S.E. 783, 
195, N.G. 582. 

22. Motion for new trial see New 
Trial § 248. 

23. See statutory provisions. 

24 City of Baltimore y. Libowitz, 
149 A. 449, 159 Md. 28 [foll City of 


Baltimore v. Krupnick, 149 A. 454, 159 
Md. 39]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 225] 


protected.?° 


Actions made local by statute. 


25. State ex rel. Bixman y. Denton, 
107 S.W. 446, 128 Mo.App. 304 


[a] Particular actions or proceed- 
ings to which statutes applicable.— 
(1) Confirmation of special assess- 
ment. Peo. v. Smith, 118 N.E. 61, 281 
Tll. 588. (2) Disbarment of attorneys. 
In re Darrow, 92 N.E. 369, 175 Ind. 44; 
In re Griffin, 69 N.E. 192, 33 Ind.App. 
153. (3) Divorce. Evans v. Evans, 
5 N.B. 24, 768, 105 Ind. 204; Styles v. 
Styles, 132 N.B. 645, 76 Ind.App. 550. 
(4) Ejectment. Kalaeokekoi v. Wai- 
luku Sugar Co., 19 Hawaii 366; Cam- 
pau v. Dewey, 9 Mich. 381; Meldrum 
v. Sarvis, 1 N.J.Law 203. (5) Es- 
tablishment of drains and drainage 
districts. Wheeler v. City of In- 
dianapolis, 166 N.E. 433, 201 Ind. 415 
trehy den Lib NEY f5y> Bass sv. bI- 
liott, 5 N.E. 663, 105 Ind. 517; State 
ex rel. St. Louis, I. M. & S. Ry. Co. v. 
Sheppard, 149 S.W. 456, 245 Mo. 50; 
State ex rel. Kochtitzky’v. Riley, 101 
S.W. 567, 203 Mo. 175, 12 L.RA.N.S. 
900. (6) Establishment or relocation 
of highways. Schmied v. Keeney, 72 
Ind. 309. (7) Reduction of alimony. 
McPike v. McPike, 10 IlLApp. 332. 
(8) Removal of officers. State v. 
Yager, 157 S.W. 557, 250 Mo. 388. (9) 
Readjudication of custody of children 
after divorce. Black v. Black, (Tex. 
Civ.App.) 2 S.W.(2d) 331. (10) Set- 
ting aside divoree. State v. Whit- 
comb, 2 N.W. 970, 52 Iowa 85, 35 Am. 
R. 258. (11) Trial of right to prop- 
erty taken under attachment. First 
Nat. Bank v. Levinson, 129 I1].App. 
1738. (12) Proceedings under assign- 
ment for creditors. Kittridge v. Kin- 
ne, 44 N.W. 1051, 80 Mich. 200; In re 
T. S. Heath & Son, 117 S.W. 125, 136 
Mo.App. 347; Acker v. Leland, 96 N, 
Y. 383. (13) In juvenile courts. State 
v. Superior Court for Lewis County, 
195 P. 25, 1147 Wash:—335. (14) -Ap- 
plication for judgment for taxes. Peo. 
v. St. Louis Merchants’ Bridge Co., 
118 N.E. 7338, 282 Ill. 408. €15) Appli- 
cations for liquor licenses. Binzen v. 
Deuel, 94 N.E. 563, 176 Ind. 702; Scan- 
lon v. Deuel, 94 N.H. 451, 176 Ind. 208; 
Blair v. Kilpatrick, 40 Ind. 312; Blair 
v. Vierling, 33 Ind. 269; State ex rel. 
Bixman y. Denton, 107 S.W. 446, 128 
Mo.App. 304 (16) Supplementary 
proceedings. Burkett v. Bowen, 21 
N.E. 38, 118 Ind. 379; Burkett v. Bow- 
en, 3 N.E. 768, 104 Ind. 184; Burkett 
v. Holman, 3 N.E. 406, 104 Ind. 6; 


The proceeding must constitute ’an in- 
dependent right or cause of action,*® and not a mere 
ineident to,?7 or continuation of, the main ease.*° 


A change is not 
prohibited because by statute or constitutional pro- 


Jaseph v. Schnepper, 27 N.B. 305, 1 
Ind.App. 154. (17) Petitions for free- 
dom. Jerry v. Townshend, 2 Md. 274. 


[b] Statutes held inapplicable to: 
(1) Motion to quash execution. 
Heather v. City of Palmyra, 276 S.W. 
872, 311 Mo. 32. (2) Motion to permit 
sheriff to amend return. Wilcox y. 
Moudy, 89 Ind. 232. (3) Application 
from board of police of county. Yala- 
busha County vy. Carbry, 11 Miss. 529. 
(4) Certiorari to review granting of 
dramshop licenses. State ex rel. King 
v. Martin, 74 S.W. 886, 100 Mo.App. 
479. (5) Proceeding to vacate judg- 


ment or decree. Christ v. Jovanoff, 
151 N.E. 26, 84 Ind.App. 676 [reh den 
152 N.E. 2, 84 End. 676]; Small v. 
Reeves, (Ky.) 37 S.W. 682. But see 
State v. Whitcomb, 2 N.W. 970, 52 
Iowa 85, 35 Am.R. 258 (holding that 
proceedings to set aside divorce de- 
cree might be removed). (6) Appli- 
cation to modify judgment for ali- 
mony. Hopkins vy. Hopkins, 40 Wis. 
462; Bacon vy. Bacon, 34 Wis. 594 


(holding that the statute which au- 
thorizes a change of venue for prej- | 
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vision certain actions are required to be commenced 
in a particular county,?® although there is authority 
to the contrary,®® and in certain actions a change 
is expressly prohibited.*? 

Equity causes and proceedings not triable to jury. 


udice of the judge does not apply to| Mo. 534. 


the case of an application to modify a 
judgment for alimony). (7) Habeas 
eorpus proceedings. Garner v. Gor- 
don, 41 Ind. 92. But see Lucid v. 
McDowell, (Tex.Civ.App.). 206 S.W. 
203 (holding that respondents in ha- 
beas corpus to determine proper cus- 
tody of children may have a change 
of venue to the courts of their resi- 
dence on proper showing, the proceed- 
ing being in effect a civil action). (8) 
Proceeding after vacating judgment 
of cognovit on note. State v. Braun, 
(Wis.) 245 N.W. 176. z 

[ec] Mandamus (1) proceedings 
have been held not subject to remoy- 
al (City of Baltimore v. Libowitz, 
149 A. 449, 159 Md. 28 [foll City of 
Baltimore v. Krupnick, 149 A. 454, 
159 Md. 39]}), (2) although there is 
authority holding otherwise (Wood- 
worth v. Old Second Nat. Bank, 107 
N.W. 905, 144 Mich. 338, 13 Detroit 
Leg.N. 174). 

26. Giett v, McGannon Mercantile 
Co., 74 Mo.App. 209. 


27. Heather v. City of Palmyra, 276 
S.W.1872, 311 Mo. 832;° Robinson. v. 
Robinson, 186 S.W. 1032, 268 Mo. 703 
[mod 154 S.W. 162, 168 Mo.App. 639]; 
Keith v. Keith, (Tex.Civ.App.) 286 S. 
W. 534; State v. Gratiot, 17 Wis. 245. 


[a] Divorce.—(1) Defendant, on 
motion for modification of a divorce 
decree, is not entitled to a change of 
venue, the motion not being an _ in- 
dependent suit. Robinson vy. Robin- 
son, 186 S.W. 1032, 268 Mo. 703 [mod 
154. S.W. 162, 168 Mo:App.'639]. (2) 
Application of defendant to a divorce 
action for change of custody of a 
child because of changed conditions 
is in effect an independent suit and 
subject to a plea of privilege. Keith 
vy. Keith, (Tex.Civ.App.) 286 S.W. 534. 


{[b] Mandamus.—(1) The right to 
change of venue does not exist in a 
mandamus proceeding against a city 
to compel it to levy taxes to pay a 
judgment, since mandamus is mere- 
ly an ancillary proceeding to the suit 
and a substitute for the unavailing 
process of execution. Heather vy. City 
of Palmyra, 276 S.W. 872, 311 Mo. 
32. (2) Where, in case of an applica- 
tion to this court for a mandamus, an 
issue of fact is sent to a circuit court 
for trial, such court cannot, by a com- 
pulsory order, change the place of 
trial. State v. Gratiot, 17 Wis. 245. 


28. Gilman v. Donovan, 12 N.W. 
779, 59 Iowa 76; Cole v. Cole, 89 Mo. 
App. 228. 


[a] Illustrations.—(1) A motion 
or petition to alter or modify a de- 
eree of divorce concerning the custody 
of a minor child is a continuation of 
the original suit, and hence a change 
of venue is not allowable. Cole v. 
Cole, 89 Mo.App. 228. (2) It is error, 
when a proceeding is pending to va- 
cate a judgment hereunder, to’ grant 
a change of venue, for the statute 
confers the jurisdiction on the very 
court that rendered the judgment, and 
on none other. Gilman y. Donovan, 
12 N.W. 779, 59 Iowa 76. 


29. Cal.—Duffy v. Duffy, 38 P. 443, 
104 Cal. 602; Hancock v. Burton, 61 
Cala TO: 

Kan.—Moore v. Hopkins, 210 P. 


1095, 112 Kan. 345. 


Mich.—Hall v. Dickinson, 170 N.W. 
646, 204 Mich. 545. 


Mo.—Henderson vy. Henderson, 55 


N.Y.—Czarnowsky v. City of Ro- 
chester, 66 N.Y.S 931, 55 App.Div. 
883) [aff 59-N. Di m2t, 165 Neve 649n; 
Crary v. Reid, 3 How.Pr. 76, 

Utah.—Konold y. Rio Grande W. 
Ry. Co., 51 BP. 256, 16' Utah Lol. 

[a] Actions respecting land.—(1) 
Suit to recover land may be removed. 
Duffy v. Duffy, 38 P. 443, 194 Cal. 602. 
(2) Under a constitutional provision 
requiring certain classes of actions 
in regard to land to be “commenced” 
in the county where the land lies, 
such actions need not necessarily be 
tried in the counties where brought, 
if the judges there are disqualified 
from presiding. Hancock v. Burton, 
61 Cal. 70. (3) In a local action to 
determine the title to real estate or 
any interest therein, a change of ven- 
ue may be granted, for good cause 
shown. to the court of another coun- 
ty. Moore v. Hopkins, 210 P. 1095, 112 
Kan. 345. 


[b] Proceeding to set aside con- 
veyance of lands may be removed. 
Henderson y. Henderson, 55 Mo. 534. 


30. Hubbard Milling Co. v. Grover, 
153 N.W. 266, 130 Minn. 103; State v. 
Shaw, 29 P. 321, 21 Nev. 222; Met- 
ropolitan By-Products Co. v. Van 
Name, 163 N.Y.S. 592, 176 App.Div. 
545; Atkinson v. Holcomb, 4 Cow. (N. 
Y.) 45; Lien’v. Simonson, 182 N.W. 
630, 44 S.D. 129. 


: 

[a] Action against public officer 
for damages for conspiracy is not re- 
movable, since actions against officers 
for public acts must be tried where 
the cause of action, or part thereof, 
arose. Metropolftan By-Products Co. 
v. Van Name, 163 N.Y.S. 592, 176 App. 
Div. 545. 

[b] Collection of delinquent taxes. 
—(1) There can be no change of venue 
of an action for the collection of de- 
linquent taxes on real estate. State 
Vo SHAW, 29) Ps S2d od Neve egoe mee) 
Under Rev. Code (1919) § 6822, au- 
thorizing the county treasurer to en- 
force the collection of personal taxes 
by action in the circuit court of his 
county, the venue of such an action 
cannot be changed to the county of 
defendant’s residence under § 2327, 
providing that actions not otherwise 
provided for shall be tried in the 
county of defendant’s residence, as 
“enforce the collection” imports the 
right of the county treasurer not only 
to bring the action in his county, but 
to prosecute it to judgment and have 
execution issued there. Lien y. Si- 
monson, 182 N.W. 6380, 44 S.D. 129. 


[ec] Replevin.—(1) The venue will 
not be changed from the county where 
the cause of action arose, the action 
being local.- Atkinson v. Holcomb, 4 
Cow. (N.Y.) 45. (2) Before an action 
can be held to have been brought in 
replevin solely to avoid a change of 
venue, it must conclusively appear 
that damages for conversion is the 
only remedy available therein. Hub- 
bard Milling Co. v. Grover, 153 N.W. 
266, 180 Minn. 103. ; 


31. Vandalia R. Co. v. La Fayette 
& L. Traction Co., 94 N.E. 483, 175 
Ind. 391; Freeman v. Morris Const. 


Co., 228 N.W. 442, 179 Minn. 94. 


[a] Tlustrations.—(1) Proceedings 
by one steam railroad to cross the line 
of another are within text rule. Wan- 
dalia R. Co. v. La Fayette & L. Trae- 
tion Go:, 94 N.Ees,483,) 1%5) Ind. 391% 
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Equity causes fall within the meaning of statutes 
applicable to civil suits generally,*? although they 
have been held,** as have also proceedings not tria- 
ble by jury,?* not within the scope of statutes pro- 
viding for removal because of local prejudice, ete. 

[§ 226] 2. Condemnation Proceedings.*® In the 
absence of statute, there is no right to change the 
venue ina condemna ution proceeding, 36 even if such 
a proceeding is an action at law.°* Dependent on 
the provisions of the statute, the venue of such a 
proceeding may be changed in some jurisdictions,?® 
but not in others.*? 

[§ 227] 3. Actions by or against Public Corpo- 
rations and Officers. Suits by or against municipal 
corporations have been held to be removable,*° not- 
withstanding the rule that such a corporation may 
not be sued outside of its own county.*! A defend- 
ant county, however, in an action to determine 
boundary, has been held not entitled to a change of 
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venue because of prejudice, the action not being one 
for which a jury trial is provided.t? Actions against 
public officers, being local, have been held not. re- 
movable.** 

[§ 228] 4. Guardianship Proceedings. In some 
jurisdictions the statute has been held not to in- 
clude proceedings for the appointment*4 or removal 
of guardians;** in other jurisdictions a change of 
venue has been held proper in such proceedings, al- 
though not expressly authorized by statute.*® 

[§ 229] 5. Matters of Probate and Administra- 
tion of Estates. A proceeding to probate a will is 
local, and is not subject to removal,*? nor is an is- 
sue to try the validity of a will,*® but it has also been 
held that the probate court of one county may change 
the place of trial of an issue of fact to the probate 
court of another county.*® An action to set aside 
the probate of a will because of:fraud in procuring it 
is removable.°° Proceedings to remove an admin- 


(2) The venue of an action against 
sureties on a public contractor’s bonds 
commenced in the county where the 
construction work is located cannot 
be changed. Freeman v. Morris Const. 
Co., 228 N.W. 442, 179 Minn. 94. 


32. Woods v. Patrick, 1 Hard. 
(Ky.) 457; Owens v. Owens, 1 Hard. 
(Ky.) 154; Walker v. Bllis, 48 S.W. 
457, 146 Mo. 327; English v. Gibbons, 
140 P. 322, 79 Wash. 210. 


[a] Action fer accounting of log- 
ging business and to enforce agree- 
ment to convey timber lands is a 
transitory action, so that the venue 
was properly changed from S county, 
where it was brought, to K county, 
where defendant resided. Wnglish v. 
Gibbons, 140 P. 322, 79 Wash. 210. 


33. Cooke v. Cooke, 41 Md. 362; 
Wolff v. Ward, 16 S.W. 161, 104 Mo. 
127; Capital City Ferry Co. v. Cole & 
Callaway Transp. Co., 51 Mo.App. 228. 
But see Walker v. Ellis, 48 S.W. 457, 
146 Mo. 327 (Rev. St. [1889] § 2258, 
providing that a change of venue may 
be awarded “in any civil suit’”’ to any 
court of record, inter alia, where the 
inhabitants of the county are preju- 
diced against applicant, is not limited 
to jury trials, but also applies to suits 
in equity, where no jury can be de- 
manded of right). 

34. Wise v. Martin, 36 Ark. 305; 
Board of Com’rs of Ouray County v. 
Board of Com’rs of, San Juan County, 


1438 BP. 841, 58 Colo. 67; -Small v. 
Reeves, (Ky.) 37 S.W. 682; Ex parte 
Williams, 4 Yerg. (Tenn.) 579. 


fa] Tllustrations.—(1) A contested 
election caSe being a case for the 
court, and not for a jury, a change of 
venue is not authorized. Wise v. 
Martin, 36 Ark. 305. (2) Contested 
petition to lay off a road cannot be 
transferred. Ex parte Williams, 4 
Yerg. (Tenn.) 579. 


[b] Express statutory prohibition 
of change where the issue is triable 
to the court (Iowa Code Suppl. [1913] 
§ 3505 par 6) is applicable only where 
the objection is to the inhabitants of 
the county or that the adverse party 
or his attorney has such an influence 
over them that a fair trial cannot be 
had. Sioux City ‘Cattle Loan Co. v. 
Lovrien, 197 N.W. 914, 198 Iowa 296. 

35. Wenue generally see Hminent 
Domain § 333. 

36. City of Baltimore v. Kane, 93 
Ae 393,25 sid. e135. 


37. City of Baltimore v. Kane, su- 
pra. 
38. State v. Rowe, 65 S.W. 468, 69 


Ark. 642; Whitney v. Atlantic S. Ry. 
Co., 6 N.W. 32, 53 Iowa 651; Sim- 
mons v. St. Paul, ete., R. Co., 18 Minn. 
184% -St.Wouis, 'O: Ho & CilRy. (Co, v. 
Fowler, 20 S.W. 1069, 113 Mo. 458. 


[a] Proceeding to condemn land 
for railroad right of way is not a 
special proceeding, but a civil action. 
aes v. Rowe, 65 S.W. 463, 69 Ark. 
642. 


[b] Appeals.—Whether an appeal 
to the circuit court in proceedings for 
the condemnation of land for railroad 
purposes be considered as a civil ac- 
tion or special proceeding, the provi- 
sions, in regard to change of venue 
are applicable thereto. Whitney v. 
Atlantic S. Ry. Co., 6 N.W. 32, 53 
Iowa 651. 


39. Santa Rosa v. Fountain Water 
OOs My Pell 3 3 Ss Se Oa ad 19a CLtys OL 
Baltimore v. Kane, 93 A. 393, 125 Md. 
1353 Grand. Rapids): &. I). Ry., Co! mw 
Kalamazoo Circuit Judge, 117 N.W. 
1050, 154 Mich. 493; Michigan, O. & 
i Ry Vee OOs UV. Monroe Circuit Judge, 
107 N.W. 704, 144 Mich. 44, 13 De- 
troit Leg. N. 77. 

40. Board of Public Instruction for 
Lafayette County v. First Nat. Bank, 


(Fla.) 143 So. 738; Jackson County 
v. Hall, 53 Ill. 440; McBane v. Peo., 
50 Ill. 508; Hall v. Dickinson, 170 N. 


W. 646, 204 Mich. 545; Czarnowsky v. 
City of Rochester, 66 NUYS: | 921,65 
App.Div. 388 [aff 59 N.E. 1121, 165 N. 
Y. 649]; In re Town of Hadley, 89 
ING Se 910, 44 Misc. 265, 


[a] Illustrations.—(1) The rules 
governing change of venue as to any 
ordinary corporation or quasi corpora- 
tion obtain in an action against a 
county school board on its note for 
money loaned to pay expenses of op- 
erating the county’s schools. Board 
of Public Instruction for Lafayette 
County v. First Nat. Bank, (Fla.) 143 
So. 738. (2) The freeholders of a 
town instituted a proceeding under 
Gen. Mun. L. § 3 (L. [1892] p 1733 ¢ 
685), in the county in which the town 
was situated, before the only justice 
of the supreme court residing in that 
county. It was held a special pro- 
ceeding, as defined by the code of civil 
procedure, and on disqualification of 
the justice to hear the proceeding, 
properly continued before a justice of 
the supreme court residing in another 
county. In re Town of Hadley, 89 N. 
Y.S. 910, 44 Misc. 265. 

41. Hall v. Dickinson, 170 N.W. 
646, 204 Mich. 545; Czarnowsky v. 
City of Rochester, 66 N.Y.S. 931, 55 
App.Div. 388 [aff 59 N.E. 1121, 165 N. 


aye Oe Oil 


[a] Xllustration.—The act which 
requires actions against a city of the 
second class to be brought in the 
county in which such city is situated 
does not defeat the jurisdiction of the 
supreme court over motions for 
change of venue, since the act does 
not take away the power of the court 
to change the venue for the conveni- 
ence of witnesses. Czarnowsky v. 
City of Rochester, 66 N.Y.S. 931, 55 
App.Div. 388 [aff 59 N.E. 1121, 165 N. 
Y. 649). 

42. Board of Com’rs of Ouray 
County v. Board of Com’rs of San 
Juan County, 143 P. 841, 58 Colo. 67. 

43. Metropolitan By-Products Co. 
v. Van Name, 163 N.Y.S. 592, 176 App. 
Div. 545; Allen v. Forshay, 12 Wend. 
CNPY, i 27s 


[a] Illustration. — An action 


‘against a public officer for damages 


for conspiracy is not removable. 
Metropolitan By-Products Co. v. Van 
Be: 163 N.Y.S. 592, 176 App.Div. 


44. Holly v. Holly, 188 N.w. 445, 
157 Iowa 584. 


[a] Thus Code § 3504, relating to 
change of venue, was held not ap- 
plicable to a special proceeding for 
the appointment of a. guardian, so 
that, where such proceeding is insti- 
tuted in the wrong county, it must be 
dismissed, and cannot be transferred. 
Holly v. Holly, 138 N.W. 445, 157 Iowa 
584, 


45, In re Dodson's Se unl 
238 P. 610, 185 Wash. 625 


[a] Thus a petition or the re- 
moval of a guardian before the judge 
making the appointment was held not 
a proceeding, within Remington Comp. 
St. § 209, in which a change of venue 
might be had in view Of (§. 1572, as 
amended by Sess. L. (1923) p 222, pro- 
viding that a guardianship proceeding 
is a continuing matter, and any pro- 
ceeding in it is subject to control of 
court “making appointment. In re 
Dodson’s Guardianship, 238 P. 610, 135 
Wash. 625. 

46. State v. Madison Circuit Court. 
138 N.E. 762, 193 Ind. 20; Berry v. 
Berry, 46 N.E. 470, 147 Ind. 176. 

47. Byram’s Ex’rs v. Holliday, 84 
Ky. 18, 7 Ky.L. 738. 

48. Carter v. Cutting, 5 F.Cas.No. 
2,476, 2 CranchC.cC. 58. 


49. Peo. v. Almy, 46 Cal. 245. 
50. Fort v. White, 101 N.H. 27, 54 
Ind.App. 210. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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istrator are not subject to transfer.5! The trial of 
a claim against the estate,°? or a suit for its recov- 
ery,’® and of a petition for the sale of real estate to 
pay the debts,°* may be removed; but a petition to 
compel the payment of claims which have been al- 
lowed has been held not removable, where the sole 
question was as to the administrator’s right to settle 
the estate without paying them.®® It has been held 
error to deny a change of venue for local prejudice 
on the filing of exceptions to the final report of the 
administrator.®°® 


Probate appeals. A case pending on appeal from 
the commissioners of an estate may be transfer- 
red,°* as may also the trial of issues of fact raised 
on a probate appeal.®§ 


[§ 230] F. Condition of Cause5°—1. In General. 
The venue of an action cannot be changed unless 
there is a pending cause.°® Hence, a motion for a 
transfer cannot be made before the service of sum- 
mons.®! If an action is no longer pending, a mo- 
tion for a change of venue is too late.®? It is not 
necessary that a trial first be had in the original 
county,°* but if plaintiff must make an election, the 
venue cannot be changed until after the election has 
been made.** Where defendant has moved to change 
the place of trial to the proper county, a motion to 
change for the convenience of witnesses can prop- 
erly only be made after the action is put in the sit- 
uation in which defendants were entitled to have it 
placed when it was commenced.*® 


51. Bowen v. Stewart, 26 N.E. 168, 1 suit. 
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[§ 231] 2. Necessity of Issues. Where issues of 
fact have not been made up, an application for a 
change of venue is premature where based on the 
ground that a fair trial cannot be had*®® because 
of the prejudice of the people of the county,®* or 
when the motion is based on the sole ground that 
the judge is necessarily a material witness for plain- 
tiff,°> or that it will be impossible for a material 
witness to attend in the county where the suit is 
brought.®® Since the materiality of the testimony 
cannot be determined until issues are joimed,’° a mo- 
tion to change the venue on the ground of conven- 
lence of witnesses will not, as a rule, be entertained 
before answer and joinder of issues;! it is not suf- 
ficient that a mere demurrer has been filed.** The 
same rule applies to a cross motion by plaintiff to 
retain the case on the ground of convenience of wit-: 
nesses.‘* The motion will not be defeated, however, 
if made after an amendment of the complaint, made 


. as of course, has technically destroyed the issue 


made, such amendments being without prejudice 
to proceedings already had.** It has also been held 
that venue will not be changed for the convenience 
of witnesses on plaintiff’s motion until the action is 
put into the situation in which defendant was en- 
titled to have it placed when the action was com- 
meneed.‘® A motion to change the venue where the 
action has not been commenced in the proper county 
is not premature although issue is not joined.7® The 
court may properly refuse to pass on an application 
for a change of venue from the county until defend- 


Carter v. Western Division of] P. 1073, 105 Cal.App. 90. 


28 N.E. 73, 128 Ind. 507; McClelland 
we. Bristow, 35 N.E. 197, 9 Ind.App. 
543. 

52. Lester v. Lester, 70 Ind. 201. 


53.. Treasurer of State v. Wygall, 
46 Tex. 447. 

54. Daniels v. Bruce, 95 N.H. 577, 
176 Ind. 701; Daniels v. Bruce, 95 N. 
BE. 569, 176 Ind. 151. 


55. Everroad v. Lewis, 
1010, 16 Ind.App. 65. 


56. Palmer v. Devney, 168 N.E. 493, 
90 Ind.App. 218. 


57. Fraser v. Lapeer Circuit Judge, 
12 N.W. 40, 48 Mich. 176. 


58. Backus v. Cheney, 12 A. 636, 
80 Me. 17; In re Jackman’s Will, 27 


Wis. 409. 


[a] hus the provision of Rey. St. 
c 123 § 6, fora change of place of trial 
where an impartial trial cannot be had 
in the county where the action is 
brought, applies to the trial in the 
circuit court of issues of fact raised 
on appeal from the decision of the 
county court in respect of admitting a 
will to probate. In re Jackman’s 
Will, 27 Wis. 409. 

59. Time for application see infra 
§§ 279-289. 

Waiver by delay see infra § 366. 

60. Thebaut v. Canova, 11 Fla. 143; 
Rosencranz v. Tidrington, 155 N.E. 
705, 199 Ind. 140; Carter v. Western 
Division of Western N. C. R. R., 68 
N.C. 346. 


[a] When cause pending.—(1) In 
chancery proceedings the suit is 
“pending” from the time of filing the 
bill with the clerk in his office. The- 
baut v. Canova, 11 Fla. 143. (2) When 
a summons has been served and the 
complaint filed, the cause is pending 
sufficiently to entitle a party to re- 
move it to an adjoining district, if 
the presiding judge is a party to the 


43 N.E. 


Western N. C. R. R., 68 N.C. 346. 
61. City of Jacksonville v. Dor- 
man, 13 Fla. 390. 


€2. Rosencranz v. 
N.E. 705, 199 Ind. 140. 


63. Peo. v. Long Island R. Co., 16 
How.Pr. 106. 


een Breckinridge v. Brown, 9 Iowa 
396. 
[a] TIllustration.—Where an action 
is on a note payable in the county in 
which the suit is brought, and for 
the foreclosure of a mortgage to se- 
cure it on property situated in another 
county, the venue cannot be changed 
to the county in which the mortgaged 
premises are situated until after 
plaintiff has elected to proceed for the 
foreclosure alone. Breckinridge v. 
Brown, 9 Iowa 396. 


65. Acker v. Leland, 96 N.Y. 383; 
Mills v. Starin, 104 N.Y.S. 230, 119 
App.Div. 338; Conant v. Wright, 40 


aad, 


N-Y.S. 2141, 9 App.Div. 621. 


fa] TWWlustration.—Where defend- 
ants’ made a motion for a change of 
venue to the county where the real 
estate affected was located, the court 
could not consider an application on 
the part of plaintiff to retain the 
venue on account of convenience of 
witnesses. Mills v. Starin, 104 N.Y.S. 
230, 119 App.Div. 338. 


66. Tanner v. Hobart Estate Co., 
267 P. 312, 204 Cal. 223. 


67. Gibson vy. Abbott, 50 Iowa 155. 

68. Carver vy. Greason, 168 P. 869, 
101 Kan. 639. 

69. Briasco v. Lawrence, 4 
94, 51 Hun 643. 


70. Envart v. Orr, 238 P. 29, 78 
Colo. 6. 

71. Cal.—Howell v. Stetefeldt Fur- 
nace Co., 10 P. 390, 69 Cal. 153; Thom- 
as v. Placerville G. Q. Min. Co., 4 P. 
641, 65 Cal. 600; Woods v. Berry, 286 


Tidrington, 155 


N.Y.S. 


Colo.—Lamar Alfalfa Milling Co. v. 
Bishop, 250 P. 689, 80 Colo. 369. 


Mont.—Wallace v. Owsley, 27 P. 790, 
11 Mont. 219. 


N.Y.—Page Belting Co. v. Joseph, 
226 N.Y.S. 728, 131 Misc. 373. 


N.D.—McConnon & Co. v. Sletten, 
213 N.W. 483, 55 N.D. 388. 


72. Wong Fung Hing v. San Fran- 
cisco Relief & Red Cross Funds, 115 
P. 331, 15 Cal.App. 537; Moore'y. Pills- 
bury, 48 How.Pr. (N.Y.) 142. 


_[a] QYWtustration.—Where, in an ac- 
tion for false imprisonment, defend- 
ant admits the imprisonment, but de- 
nies that it was unlawful, and as a 
second defense sets up matter in justi- 
fication, to which latter defense plain- 
tiff demurs on the ground that the 
facts stated did not constitute a de- 
fense, a motion by plaintiff to change 
the place of trial for the convenience 
of the witnesses will be denied as pre- 
mature. Moore y. Pillsbury, 43 How. 
Pr. (N.Y.) 142. 


73. Gordon v. Perkins, 263 P. 231, 
203 Cal. 188; Cook y. Pendergast, 61 


Cal. 72; Rowland v. Bruton, (Cal. 
App.) 14 P.(2d) 116. 
74. Toll v. Cromwell, 12 How.Pr. 


GNEX Se 79: 


75. Page Belting Co. v. Joseph, 226 
INDYESs Cc osm lol eM seaman 


[a] Wenue in. proper county.—A 
motion to change the place of trial 
for convenience of witnesses will be 
considered only when venue has been 
laid in, or changed to, the proper 
county. Page Belting Co. v. Joseph, 
226 N.Y.S. 728, 131 Mise. 373. 

76. Page Belting Co. v. Joseph, su- 
pra. 

{a] Reason for rule.—The residence 
of the parties is the only thing to be 
considered. Page Belting Co. v. 
Joseph, 226 N.Y.S. 723, 131 Misc. 373. 


140 [67 C.J.] 


ant has discharged a rule to answer pending against 
him.*7 ; 

[§ 232] 8. Cases Pending on Appeal. Where an 
action has been brought to the trial court on appeal 
from a court of inferior jurisdiction, 1t stands on 
the docket of the former in all respects as any other 
cause, and the parties have the same right to change 
the venue,*® notwithstanding the summary charae- 
ter of the proceedings.*® The same rule applies to 
a consolidated cause composed of an action appealed 
from a justice’s court and one between the same par- 
ties commenced in the ecireuit court.>° 


[§ 233]. G. Persons Who May Apply and Parties 
on Application®!—1. In General. Generally, only a 
party to the record,®? and having an interest in the 
subject matter of the suit,5* may apply for a change 
of venue. It has, however, been said that it is with- 
in the sound, legal discretion of the court to grant 
or refuse a change of venue on the application of a 
person not a party to the record.’ Next friends, 
although technically not parties to the cause, are 
parties within the meaning of the statutes, and there- 
fore capable of applying for the removal of the 
eause.°° Motions for change of venue are ordina- 
rily on behalf of defendant,*® but the right may be 
exercised by plaintiff,8* and it has been held that he 
is not estopped from so doing by the fact that he has 
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brought the action in the particular county.*® 
However, where plaintiff has laid the venue of his 
action in a county where neither party resides, it 
has been held that he cannot change it to the county 
of his residence on defendant’s motion to change 
to the county where it carries on its business and is 
located,’® or-to the county of his residence.2®° A 
defendant to a cross action has no right to apply for 
a change of venue to the county of his residence.?* 


Interveners added and substituted parties. Pend- 
ing an application to intervene and be substituted 
as a party, applicant is not entitled to a change of 
venue.®? It has been held that a person voluntarily 
appearing as a defendant,®* or who is substituted,?* 
may not demand a change of venue as a matter of 
right, but on the other hand, one who is substituted 
involuntarily as sole defendant,®® or who comes in 
as the real party in interest,®®-or who intervenes in 
a garnishment proceeding,®* has been held entitled 
to apply for a change. When the suit is properly 
brought in the first instance, a defendant brought in 
by amendment is not entitled to a change to the 
county of his residence.®® 


Codefendants. A defendant against whom no 
cause of action is stated,®® or against whom the ac- 
tion has been dismissed,! cannot apply for a change 
of venue. 


change the venue, so as to obtain a 
speedy trial. Payne v. Smith, 19 
Wend. -CNsY..) 122% 

[d] In disbarment proceeding's, the 
prosecutor as representative of the 
state may claim the right to a change 
of venue. In re Darrow, (Ind.App.) 
83 N.E. 1026. : 


77, Risher v; Morgan, 56 Ind. 172. 83. In re Whitson, 1 S.W. 125, 89 
78. Moreland vy. Lenawee Circuit | Mo. 58. 
Judge, 107 N.W. 878, 13 Detroit Leg. 84. Shattuck vy. Myers, 13 Ind. 46, 
rapeaes 144 Mich. 329; Seren v.| 74 Am.D. 236. 
oleman, 86 Mo.App. 18; Stone v.|  g5. Deford y. State, 30 Md. 179; 
Byars, 73 S.W. 1086, 32 Tex.Civ.App.|Raming v. Metropolitan St. Ry. Co., 
154. 57 S.W. 268, 157 Mo. 477 [rev 50 S.W. 
[a] Proceeding in forcible entry | 791]. 
and detainer on reaching the circuit [a] Reason for rule.—The next 


court is as if it had originated there, 
and change of venue may be awarded 
as in other civil actions. Manson v. 
Coleman, 86 Mo.App. 18. 


79. Manson vy. Coleman, supra. 

80. Browne vy. Hickie, 27 N.W. 276, 
68 Iowa 330.. 

81. Corporation see Corporations § 
2888. 

Garnishee see Garnishment § 256. 

82: Ala.—Brierfield Coal & Iron Co. 
vi Gay, 17-So. 618, 106 Ala. 615. 


Cal.—Reed y. Calderwood, 22 Cal. 
463. 

Ill. Jenkins v. Pope, 93 Ill. 27; 
Crowell v. Maughs, 7 Ill. 419, 43 Am. 
D. 62; Peo. v. Samuel, 199 I11.App. 
294. 

Ind.—State v. Superior Court of 
Marion County, 174 N.E. 732, 202 Ind. 
456; Peters v. Banta, 22 N.H. 95, 120 
Ind. 416; Sherry v. State Bank of In- 
diana, 8 Blackf. 542. 


Iowa.—Barkdull v. 
Iowa 391. 

Mo.—In re Whitson, 1 S.W. 125, 89 
Mo. 58. 

N.Y.—Shepard v. Squire, 28 N.Y.S. 
218, 76 Hun 598, 23 N.Y.Civ.Proc. 4038. 


[a] Beneficial plaintiff.—One who 
appears on the record as the beneficial 
plaintiff, and who has all the interest 
in the recovery, is entitled to petition 
for a change of venue. Jenkins v. 
Pope, 93 Ill. 27. 


[b] Where case had been fully de- 
termined by a judgment appointing a 
receiver, plaintiff is not a competent 
party to ask for change of venue. 
State v. Superior Court of Marion 
County, 174 N.E. 732, 202 Ind. 456. 


Callanan, 33 


friend derives his authority not from 
the infant, but from the court anp- 
pointing him. Raming y. Metropoli- 
tan St. Ry. Co., 57 S.W. 268, 157 Mo. 
4071 s [rev 250) S.Wi COLI. 


[b] TZllustration.—An application 
for a change of venue made by the 
next friend of an infant plaintiff, on 
the ground that defendant has an un- 
due influence over the inhabitants of 
the county in which suit is brought, in 
which the next friend represents that 
he, instead of the infant, cannot have 
a fair trial, is not objectionable as 
contravening the statute requiring the 
application to be made by the party, 
it being apparent from the applica- 
tion that it is the infant who cannot 
have a fair trial. Raming v. Metro- 
politan St; Ry= Co.; 57. S.W. 268, 157 
Mo. 477 [rev 50 S.W. 791]. 

86. See cases infra this and fol- 
lowing sections. 


87. Grewell v. Walden, 23 Cal. 165; 
Lindsley v. Sheldon, 88 N.Y.S. 192, 
43 Misc. 116; Crary v. Reid, 3 How.Pr. 
(N.Y.) 76; Payne v. Smith, 19 Wend. 
GN Yan e2i2:. 

fa] Right to change of venue for 
convenience of witnesses may be de- 
manded by plaintiff in an action, and 
is not limited to defendant. Lindsley 
v. Sheldon, 88 N.Y.S. 192, 43 Misc. 116. 

[b] Replevin.—Plaintiff in a re- 
plevin suit may have the venue of the 
action changed, as well as defendant, 
and it is error for the court to deny 
his motion for such purpose, when hé 
has shown proper cause and there are 
no opposing affidavits filed. Grewell 
v. Walden, 23 Cal. 165. 

[ec] After default opened.—Where 
a defendant is let in to defend on the 
merits after a default, plaintiff may 


Ee per of pleadings see infra § 


88. Willoughby v. Northeastern R. 
Co; 24 S:H 308, 46°S.C. 317, 

Estoppel as to venue see supra §§ 
Ppl a2tss 

89. Loretz v. Metropolitan St. Ry. 
GO%6 53 SND Sa, LOO 9s ode CAD Da Dials 
Rector v. Ridgwood Ice Co., 38 Hun 
(N.Y.) 293. 

90. Ferrin v. Huxley, 
1005, 94 App.Div.. 211: 


91. Mahaska County State Bank v. 
Crist, 54 N.W. 450, 87 Iowa 415. 


a Barkdull v. Callanan, 33 Iowa 

93. Webster v. Beckman, 202 N.W. 
482, 162 Minn. 132. 

94. Healy v. Mathews, 
428, 108 Minn, 125. 

[a] Party interpleaded, in a suit 
against a nonresident corporation on 
an insurance policy, subsequent to 
commencement of the action, is not 
entitled to change of venue merely 
because he is not a resident of the 
county in which venue was laid when 
the action was begun. Dillage v. Lin- 
coln Nat. Life Ins. Co. of Ft. Wayne, 
Ind, 720.9" NW (856. o4°UNn Ds ou. 

95. Howell v. Stetefeldt Furnace 
Con 11047390569) Cal, 53: 

96. Purcell Wholesale Grocery Co. 
v. Bryant, 89 S.W. 662, 6 Ind.7T. 78. 


97. State v. District Court of Wa- 
seca County, 185'N.W. 1019, 150 Minn. 
498. 

98. Brierfield Coal & Iron Co. v. 
Gay, 17 So. 618, 106 Ala. 615. 

99. Hddy v. Houghton, 91 P. 397, 6 
Cal.App. 85. 

1. Reed v. Calderwood, 22 Cal. 4638. 
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Nonresident defendants may be entitled to a 
ehange of the place of trial to the proper county.’ 
Where a nonresident defendant has not been served, 
a defendant may file a demand for a change of venue 
to the county of the residence of such defendant,® 
which, however, would be ineffective until subse- 


quently joined by the nonresident.* 


[§ 234] 2. Number of Parties Required To Ap- 
Ordinarily, under constitutional 
and statutory provisions permitting a change of ven- 
ue on the application of a party, the word “party,” 
when applied to civil cases where there can be no 
severance, must be taken in a collective sense, and 
where there are more persons than one as plaintiffs 
or defendants, applications to remove must be taken 


ply, and Joinder. 


as made on behalf of all persons 


party,® and where all the defendants or all the plain- 


2. Shepard v. Squire, 28 N.Y.S. 218, 
76 Hun 598, 23 N.Y.Civ.Proc. 403. 

3. State v. District Court 
Douglas County, 245 N.W. 3:79, 
Minn. 270. 

4 State v. District Court of Doug- 
las County, supra. 

5 Whitaker v. Reynolds, 14 Bush 
(Ky.) 616; Cooke v. Cooke, 41 Md. 
362; State v. Gore, 32-Md. 498; Rupp 
v. Swineford, 40 Wis. 28. 

6 Ark.—Klein v. German Nat. 
Bank, 61 S.W. 572, 69 Ark. 140, 86 Am. 
S.R. 183. 


Cal.—Paxton v. Paxton, 89 P. 1083, 
150 Cal. 667; Pieper vy. Centinela Land 
€o.,°56 Cal. 173. 

Ill.—Ossey v. Retail Clerks’ Union, 
W5S2N.bu 262.0 326 LH. ©4055" ‘City. of 
Chicago Heights v. Angus, 108 N.E. 
758, 267 Ill. 628; Mulecahey vy. Vehon, 
229 IH.App. 454; Gourley v. Pierce, 
182 Ill.App. 609. 
oR ee v. Reynolds, 14 Bush 


Md.—Taxicab Co. of Baltimore City 
v. Emanuel, 93 A. 807, 125 Md. 246; 
Diamond State Telephone Co. vv. 
Blake, 66 A. 631, 105 Md. 570; _ Balti- 
more County Com’rs v. United Rail- 
eee & Electric Co., 57 A. 675, 99 Md. 
82. 

N.Y.—Brooklyn Borough Gas Co. v. 
Public Service Commission for First 
District, 161 N.Y.S. 169, 175 App.Div. 
684 [aff 115 N.B. 1034, 220 N.Y. 576]; 
Lyman v. Grammercy Club, 50 N.Y.S. 
1004, 28 App.Div. 30 [aff 57 N.Y.S. 376, 
39 App.Div. 661]; Bennett v. Weed, 77 
N.Y.S. 864, 38 Misc. 290; Bergman v. 
Noble, 10 N.Y.Civ.Proc. 190; Rowell 
v. Crofoot, 3 How.Pr. 15; Simmons v. 
McDougall, 2 How.Pr. 77; Welling v. 
Sweet, 1 How.Pr. 156; Legg v. Dors- 
heim, 19 Wend. 700. 


N.D.—Farmers’ Security Bank of 
Conway v. Springen, 184 N.W. 664, 48 
N.D. 364. 

Tex.—White v. Alexander, 131 S.W. 
437, 62 Tex.Civ.App. 512; Mills v. 
Paul, (Civ.App.) 30 S.W. 558 [rev 34 
S.W. 93, 89 Tex. 162]. 


Wis.—Zeller v. Martin, 54 N.W. 330, 
$4 Wis. 4; Levy v. Martin, 4 N.W. 35. 
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48 Wis. 198; Rupp v. Swineford, 40 
Wis. 28. 
[a] Sufficiency of consent.—It was 


not error to deny a change of venue 
on the petition of one of two code- 
fendants, where the other defendant 
did not join in the petition or active- 
ly consent thereto, but filed a, certifi- 
eate that he had “no objection. Mul- 
cahey v. Vehon, 229-I1l.App. 454. 

[b] Gonvenience of witnesses.—A 
motion to change the place of trial for 
convenience of witnesses must be 


VENUE 


wise. 


although others 


constituting the 


residence.!® 


made by all defendants who defend, 
unless some reason is shown why all 
did not join. Lyman v. Grammercy 
Club, 50‘N.Y.S. 1004, 28 App.Div. 30 
[aff 57 N.Y.S. 376, 39 App.Div. 661]. 

{c] Corporations and individuals. 
—Where complaint alleges a distinct 
eause of action against a private de- 
fendant and another, and also against 
a domestic corporation, and the action 
is not brought in the county of the 
residence of either defendant, a 
change of the place of trial to the 
county of residence of the private 
party and of the corporation may be 
permitted, on the joint demand of both 
defendants. Farmers’ Security Bank 
of Conway v. Springen, 184 N.W. 664, 
48 N.D. 364. 


[d] Members of firm.—Where, in 
an action against a firm, each defend- 
ant answers separately by the same 
attorney, and each puts in issue the 
cause of action alleged, where there 
has been no severance, one defend- 
ant cannot have the place of trial 
changed to another county as the 
proper one as to him. Bennett v. 
Weed, 77 N.Y.S. 864, 38 Misc. 290. 


[e] Sureties.—In a suit against 
sureties on their bond, they could not 
claim the privilege of being sued in 
the county where the estate of a de- 
ceased surety was being administered, 
where the executors, Who were parties 
to the suit, did not claim such privi- 


lege. White v. Alexander, 131 S.W. 
437, 62 Tex.Civ.App. 512. 
[f] Parent and child.—Where a 


suit by an adult invalid child against 
his parents for maintenance was 
brought in the county where the 
mother resided, and she did not join 
in the father’s application for a 
change of venue to the county where 
he resided, his application was prop- 
erly denied. Paxton v. Paxton, 89 P. 
1083, 150 Cal. 667. 


{[g] Public officers.—One of several 
public officers, against whom action 
is brought, is not entitled as matter of 
right to change of venue, the others 
being content with trial where action 
was brought. Brooklyn Borough Gas 
Co. v. Public Service Commission for 
First District, 161 N.Y.S. 169, 175 App. 
Div. 684 [aff 115 N.H. 1034, 220 N.Y. 
576]. 

{[h] Objectors to special assess- 
ments.—A refusal to allow a change 
of venue in special assessment pro- 
ceedings under the Local Improve- 
ment Act was not error, where some 
of the objectors did not join in the 
application for a change. City of Chi- 
cago Heights v. Angus, 108 N.E. 758, 
267 Ill. 628. 


Hie Bh Sis Ieee YY Sb Gl Sas) 
Ind. 53 [transf (App.) 77 N.E. 1147]; 
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tiffs do not join in the application, it will usually 
be denied;* but in some states the rule is now other- 
Excluding merely nominal parties, all who 
have appeared and are interested on the same side, 
although not necessarily on the same side of the rec- 
ord, constitute one party.*® 
not been served,® and have not appeared in the ac- 
tion,!° or answered,'! or who are nominal or un- 
necessary parties,'2 or who are without interest in 
the subject matter,!® are not to be considered in de- 
termining whether all the defendants have joined in 
the motion for a transfer. The motion may be grant- 
ed only as to defendants who have been served,'* 


Defendants who have 


were served in the meantime.*® 


Further, it has been held that all nonresident de- 
fendants need not join in an application by another 
to have the cause transferred to the county of his 
So, where the nonresident defendant 


Krutz v. Howard, 70 Ind. 174. But see 
Peters v. Banta, 22 N.E. 95, 120 Ind. 
416; Leavell v. Marsh, 44 N.E. 687, 
16 Ind.App. 72 (both to the effect that 
the word “party,” as employed in 
Burns St. [1901] § 416, is to be un- 
derstood in a collective sense). 


8. Cowie v. Strohmeyer, 136 N.W. 
956, 150 Wis. 401 [mandate mod on 
other grounds In re Rice’s Estate, 137 
N.W. 778, 150 Wis. 401]. 


9. McSherry vy. Pennsylvania Con- 
solidated Gold Min. Co., 32 P. 711, 97 
Cal. 637; Rathgeb v. Tiscornia, 4 P. 
987, 66 Cal. 96; Stauber v. Stauber, 
200 Ill.App. 137; Harmon v. Van Ness, 
6TUN.Y..S. 56d 5i6p AD pabiave 1G ONE Se NEE 
Ann.Cas. 492; Eldred v. Becker, 18 
N.W. 720, 60 Wis. 48 [dist Rupp v. 
Swineford, 40 Wis. 28]. 


10. Stauber v. Stauber, 200 Ill.App. 
137; Stahl v. Broeckert, 166 N.W. 653, 
167 Wis. 118. 


11. Suter v. Page, 67 N.W. 67, 64 
Minn. 444. 
[a] Defaults.—A defendant who 


procured a default judgment against 
him to be set aside on the ground of 
nonservice ,of summons was entitled 
to have the action removed to the 
county of his residence on showing 
that default had been entered against 
all his codefendants but one, and that 
the latter had never answered. Suter 
v. Page, 67 N.W. 67, 64 Minn, 444. 


12. McKenzie v. Barling, 36 P. 8, 
101 Cal. 459; Cowie v. Strohmeyer, 
136 N.W. 956, 150 Wis. 401 [mandate 
mod on other grounds In re Rice’s Hs- 
tate, 1837 N.W. 778, 150 Wis. 401]. 


[a] Persons adjudged insolvent.— 
A complaint in an action against sevy- 
eral defendants, alleging that one of 
them has commenced proceedings in 
voluntary insolvency, that he has been 
adjudged insolvent, and that no de- 
cree of discharge has been made, does 
not show him to be an unnecessary 
party, for the purpose of a motion for 
a change of venue in which he does 
not join. McKenzie v. Barling, 36 P. 
8, 101 Cal. 459. 


13. Anaheim Odd Fellows’ Hall 
ee v. Mitchell, 92 P. 331, 6 Cal. App. 
431. 

[a] Rule applied.—Claimant of a 
fund garnished may apply for a 
change of venue without joining the 
garnishee. Hewitt v. Follett, 8 N.W. 
177, 51 Wis. 264. 


14, Brodhead v. Stanton, 2 How.Pr. 
(N.Y.) 278. 

15. Brodhead v. Stanton, supra; 
State v. Superior Court of Pierce 
County, 38 P. 206, 9 Wash. 668. 

16. Brown vy. Happy Valley Fruit 
Growers, 274 P. 977, 206 Cal. 515; Ban- 
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is the only necessary party, his demand alone for 
a change to the county of his residence is enough;** 
but it has also been held that, if some of the de- 
fendants are residents, the action will not be changed 
to the county where other defendants reside, unless 
all join in the motion, or good reason is shown why 
they have not so joined.'* Even jomder by all de- 
fendants in the application will not authorize the 
change where the action must be brought in a coun- 
ty where some of the defendants reside.t® A de- 
fendant nonresident in the state may properly rep- 
resent other defendants in applying for a change of 
venue.*° In an action concerning land, one defend- 
ant alone may apply for a change of venue to the 
county where the land is situated.21_ A change of 
venue at the instance of several defendants does not 
affect the rights of one who does not join in the ap- 
plication, who never appeared and was served only 
by publication. 


Majority. Under some statutes, the motion for a 
transfer must be made by a majority of the defend- 
ants,°* by making the proper affidavit and serving a 
timely joint demand, or by each of them making such 
affidavit and serving a timely demand for the same 


VENUE 
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change.24 If demanded by a majority, venue must 
be changed although the action has been brought in 
a county wherein one or more of the defendants 
reside,?° unless the venue is controlled by other stat- 
utes.2® The statute has no application where only 
the defendant making the motion for a transfer has 
an interest in the action.27 A defendant who has 

waited until the time for demanding a change has 
expired is not entitled to join in the application,?* 
and while nonresidents of the state are not entitled 
to join,?® defendant resident in the state may do 
so before he has been served with summons.*° A 
provision of the statute requiring the majority of 
defendants residing in different counties to unite in 
demanding a change is not overcome by a further 
provision that the change shall be to the county in 
which a majority of them unite, or, if the numbers 
be equal, in that whose county seat is nearest.3+ 

Defendants in default need not join in the appli- 
eation.?? 

[§ 235] 3. Change as to Part of Plaintiffs or De- 
fendants. If venue is changed as to one, it is chang- 


ed as to all, in the case of a transfer of the entire 
cause of action or proceeding.** However, where the 


ta-v. Wink, 51°P..17, 119 Cal. 78: Sour- 
bis v. Rhodes, 194 P. 521, 50 Cal.App. 
98; Roig Commercial Bank v. Lugo, 
33 Porto Rico 403; Norris v. Hughes, 
9 S.C.Eq. 182; Stahl v. Broeckert, 166 
N.W. 653, 167 Wis. 113. 

[a] Tlustrations.—(1) In an ac- 
tion on a promissory note against 
maker and indorser, under a statute 
allowing both to be sued in the same 
action, either defendant may apply 
for a change of venue as to himself 
without the consent of the other. 
Sherman y. Gregory, 42 How.Pr. (N. 
Mn) 481, (2) Motion for change of 
place of trial to Y county of an action 
brought in S county for negligent acts 
committed in Y county, which is one 
of the actions that must be tried in 
the county in which defendants or 
some of them reside, need-not, on evi- 
dence that some of defendants reside 
in Y county, and none of them reside 
in S county, be joined in by a de- 
fendant which is a foreign corpora- 
tion not shown to have its principal 
place Of business in S county. Pitt- 
man v. Carstenbrook, 104 P. 699, 11 
Cal.App. 224. 


17. Bartley v. Fraser, 117 P. 688, 
16 Cal.App. 560. 


18. McKenzie v. Barling 
101 Cal. 459; Kage v. Hass, 269 P. 
968. 93 Cal.App. 553; Hannon v. Nuevo 
Land Co., 112 P. 1103, 14 Cal.App. 700; 
Sullivan v. Lusk, 94 P.. 91,92, 7 Cal. 
ADD,.« USOn State -vs Quinn, Lb6 UNIW. 
284, 132) Minn. 219. 


[a] City as resident defendant.— 
In an action against an individual and 
a city, it was held that the individual 
had no right, without the city joining 
in the demand, to a change of place of 
trial to the county of his residence, 
unless the city was made a defend- 
ant to prevent a change of venue. 


3.0) eae OS) 


State v. Quinn, 156 N.W. 284, 132 
Minn. 219. 
[b] Ewo defendants.—Where, in 


an action against two defendants, one 
a resident of the county and the other 
not, it does not appear that the resi- 
dent defendant was a nominal party, 
or was joined to prevent a change of 
venue, the nonresident defendant can- 
not, by making a demand and affidavit 
in which the resident defendant does 
not join, have the place of trial chang- 


= 


ed to the county of his residence. 
Scott v. Miller Liquor Co., 142 N.W. 
817; 122 Minn. 377. 

19. Aisbett v. Paradise Mountain 
Minra& Mill. Conghe lab ass Overs lip @aa 
App. 267. 

20. J. D. Hudgins & Bro. v. Low, 
94 S.W. 411, 42 Tex.Civ.App. 556. 


21. O'Neil y. O'Neil, 54 Cal. 187; 
Manila R. Co. v. Atty.-Gen., 20 Phil- 
ippine 5238. 

22. Holland y. Johnson, 80 Mo. 34. 


23. State v. Mills, (Minn.) 245 N. 
W. 4381; Scott v. Miller Liquor Co., 
142 N.W. 817, 122 Minn. 377; Grimes 
v. Ericson, 99 N.W. 621, 92 Minn. 164; 
Chadbourne y. Reed, 86 N.W. 415, 83 
Minn. 447; Suter v. Page, 67 N.W. 
67, 64 Minn, 444. 


24. Grimes v. Ericson, 99 N.W. 621, 
92 Minn. 164. 


25. Chadbourne vy. Reed, 86 
415, 83 Minn. 447. 


26. State v. District Court of 
Waseca County, 139 N.W. 947, 120 
Minn. 458, Ann.Cas.1914C 106; State 
v. District Court of Wright County, 
100 N.W. 2, 92 Minn. 402. 


[a] Action against sheriff for al- 
leged abuse of judicial process in his 

hands for execution, in which plaintiff 
in the writ was joined as a codefend- 
ant, is properly brought in the county 
of the sheriff’s residence, and a change 
of venue cannot be effected by joint 
demand of both defendants. State v. 
District Court of Wright County, 100 
N.W. 2, 92 Minn. 402. 


[b] City as defendant.—Rev. L. 
(1905) § 4096, providing that a trial 
shall be had in the county in which a 
majority of several defendants unite 
in demanding, does not authorize a 
change of venue where in such an ac- 
tion a city is a defendant in the coun- 
ty in which it is located. State v. Dis- 
trict Court of Waseca County, 139 N. 
W. 947, 120 Minn. 458, Ann.Cas.1914C 
106. 

27. State v. District Court of Chip- 
pewa County, 88 N.W. 755, 85 Minn. 
288. 

[a] Tllustration.—Where, in an ac- 
tion against six defendants to set 
aside a judgment, none other than the 


N.W. 


judgment creditor and the sheriff in 
his official capacity have any interest, 
the creditor is entitled to have the 
place of trial changed from the coun- 
ty in which the land on which the 
judgment is a lien is situated to the 
county of his residence. State v. 
District Court of Chippewa County, 88 
N.W. 755, 85 Minn. 283. 


23... State. “v. District Court (lof 
Douglas County, (Minn.) 245 N.W. 
eure 

29. tate v. District Court of Ram- 


sey County, 188 N.W. 161, 152 Minn. 
540. 


30. State vy. District Court of Ram- 
sey County, supra. 

31. Scott v. Miller Liquor Co., 
N.W. 817, 122 Minn. 377. 


32. Hitt v. Allen, 13 Ill. 592; Chace 
v. Benham, 12 Wend. (N.Y.) 200; Wol- 
cott v. Wolcott, 32 Wis. 63. 


[a] Prejudice of judge.—Where all 
the defendants join in applying for a 
change of venue on account of preju- 
dice of the judge, an affidavit of preju- 
dice by one of them is sufficient, and 
such application, made by defendants 
who have appeared to the action, 
should not be denied because not 
joined in by one who has not ap- 
peared, but has made default. Wol- 
cott v. Wolcott, 32 Wis. 63. 


83. Ala.—Van Dyke v. Battle, 1 
Stew. 218. 

Ind.—Krutz v. Howard, 70 Ind. 174. 

Iowa.—Hincheliff v. District Court 
of Iowa in and for Clarke County, 215 
N.W. 605, 204 Iowa 470; Sweet v. 
Wright, 17 N.W. 468, 62 Iowa 215. 


‘ 
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188 S.W. CAR AOS Mo. 300; Fears v. 
Riley, 49 S.W. 836, 148 Mo. 49. 


RR ee v. Hutton, 6 Wend. 


Tex.—kKetner v. J. M. Radford Gro- 
cery Co., (Civ.App.) 299 S.W. 680; 
eedee v. Evans, (Civ.App.) 219 Ss. 

W. 218; Garrison v. Stokes, (Civ.App.) 
151 S.W. 898. 

[a] Dismissal.—Where plaintiff 
joined as defendant a party who was 
clearly entitled to a change of venue 
to another county, and did not dis- 
miss as to.such party, the court, hav- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cause of. action is severable,** or separate,?® several, 
or joint and several,®® and not joint,?7 the action 
may be transferred as to part of the defendants only. 
When ecodefendants are equally entitled to a change 
of venue to a particular county in which they reside, 
it is error to sustain the plea of privilege of certain 
defendants and deny it as to another.®8 
fendants living in different counties who are each 
entitled to a change of the place of trial and who 


ing no power under the statute to dis- 
miss as against that party, properly 
transferred the suit as to all parties. 
Garrison vy. Stokes, (Tex.Civ.App.) 151 
S.W. 898. 

[b] Drainage proceedings.—Rey. 
St. (1909) § 1931 (Mo. St. Annot. § 911 
p 1193), providing that, where one of 
several coparties demands a change 
of venue, and the application is grant- 
ed, the entire cause should be re- 
moved, applies where an interested 
party files objections against a drain- 
age report of damages and benefits. 
State ex rel. Reeder v. Foard, 188 S. 
W. 71, 268 Mo. 300. 


[ec] Principal and sureties.—Where 
the defense of principal and sureties 
on a bond was the same, and all the 
defendants applied for change of 
venue on the ground of prejudice 
against the principal only, it was er- 
ror to grant a change to the principal, 
and retain the action against the sure- 
ties. Sweet v. Wright, 17 N.W. 468, 
62 Iowa 215. 


Effect of order as transferring en- 
tire case see infra § 350. 


34. Johnson v. First Nat. Bank, 
(Tex.Civ.App.) 42 S.W.(2d) 870; Rut- 
Jedge v. Evans, (Tex.Civ.App.) 219 S. 
W. 218 [error dism (Commn.App.) 249 
S.W. 187]; Moorhouse v. King Coun- 
ty Land & Cattle Co., (Tex.Civ.App.) 
139 S.W. 883. 

fa] Action on note.—Any right to 
hold B and R responsible in an action 
against them and I and C on a joint 
note of I and C, alleged to be a part- 
nership obligation of all, being inde- 
pendent of the promise, they on their 
plea of privilege are entitled to the 
transfer of the cause, as to them, 
to the county of their residence, al- 
though the note is payable in the 
eounty where action is brought. Rut- 
ledge v. Evans, (Tex.Civ.App.) 219 S. 
W. 218 ferror dism (Commn.App.) 249 
S.W. 187]. . 

fb] Action against corporation and 
individuals.—Where nonresident in- 
dividuals, joined as defendants with 
a corporation in an action begun in the 
county in which it had its place of 
business, filed pleas of privilege to be 
sued in the county of their residence 
and of misjoinder of actions and par- 
ties, the court pronerly acted first on 
the plea of privilege, and determined 
whether the petition stated one cause 
of action against the individuals and 
the corporation, or causes of action so 
blended as to make them inseparable, 
and its action on adjudging that the 
cause of action against the corpora- 
tion was severable from that alleged 
against the individuals in changing 
the venue of the case against the in- 
dividuals to the county of their resi- 
dence was proper. Moorhouse v. King 
County Land & Cattle Co., (Tex.Civ. 
App.) 139 S.W. 883. 


[ce] Foreclosure of chattel mort- 
gage.—A cause of action against 
mortgagors to foreclose a_ chattel 
mortgage was held severable from 
that against those claiming interest in 
the property on suStaining pleas of 
privilege of the latter. Johnson v. 
First Nat. Bank, (Tex.Civ.App.) 42 S. 
W.(2d) 870. 


VENUE 


alls? 


As to de- 


35. Donahue v. Egan, 85 I1l.Anpp. 
20; Matthews v. Hedley Motor Co., 
(Tex.Civ.App.) 47 S.W.(2d) 661; Mc- 
Alister v. City of Mertens, (Tex.Civ. 
App.) 43 S.W.(2d) 651; Blohm_ v. 
Krueger, (Tex.Civ.App.) 297 S.W. 596; 


Cobbi V. sha Ca Buntsé Coz, (BexCive 
App.) 241 S.W. 185; National Union 
Fire Ins. Co. v. Littlejohn, (Tex.Civ. 


App.) 228 S.W. 595... 


{a] Cross action.—The plea being 
by defendants in cross action brought 
in by cross bill of original defendant 
on an original cause of action against 
them alone, the cross action alone is 
properly transferred. National Union 
Fire Ins. Co. v. Littlejohn, (Tex.Civ. 
App.) 228 S.W. 595. 

[b] Action on note and to fore- 
clese.—In a suit on a note and to 
foreclose a chattel mortgage, defend- 
ants allegedly converting mortgaged 
property were held entitled to have 
venue changed to the county of their 
residence. Matthews v. Hedley Motor 
Co., (Tex.Civ.App.) 47 S.W.(2d) 661. 

[c] Injunction and specific per- 
formance.—In a suit by a contractor 
against county commissioners to en- 
join their reletting a contract, and 
against brokers who were to purchase 
county bonds to pay for work for 
specific performance, where service 
was had on the brokers in the county 
of their residence, transferring the 
cause to the county in which the con- 
tract was to be performed was not er- 
ror, since the cause of action against 
the commissioners and against the 
brokers were separate, and_ since, 
where a county is a party defendant, 
suit must be brought in the county. 
CobbuvarH. Co Burt -&-Co., \Gtlex.Civi 
App.) 241 S.W. 185. 

[d] Forgery of note.—Where judg- 
ment is confessed against joint mak- 
ers on a judgment note and subse- 
quently leave is given one of them to 
plead, etc., it is error to refuse him 
an application for a change of venue 
made in accordance with the statute, 
after having filed a plea that as to 
him the note is a forgery, although 
the other defendant object to the 


change. Donahue v. Hgan, 85 Ill.App. 
20. 

36. Johnson v. First Nat. Bank, 
(Tex. Civ.App.) 42 S.W.(2d) 870; 
Standard Acc. Ins. Co. v. Pennsvl- 


vania Car Co., (Tex.Civ.App.) 15 S.W. 
(2d) 1081. 

[a] Transferring suit for death 
against all defendants to the county 
of the residence of defendant pleading 
privilege is error. Standard Acc. Ins. 
Co. v. Pennsylvania Car Co., (Tex. 
Civ.App.) 15 S.W.(2d) 1081. 


37. Johnson v. First Nat. 
(Tex.Civ.App.) 42 S.W.(2d) 870. 


[a] “Joint action,” as respects 
transfer on a plea of privilege, exists 
where there is joint liability on the 
part of defendants. Johnson v. First 
Nat. Bank, (Tex.Civ.App.) 42 S.W.(2d) 
870. 

Ss. 
Montgomery, 
(2a) 1111. 

39. Rutledge v. Evans, (‘Tex.Civ. 
App.) 219 S.W. 218 [error dism 


Bank, 


Peoples Nat. Bank of Tyler v. 
(Tex.Civ.App.) 37 S.W. 
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consent that it be changed to the county wherein one 
is domiciled, the change should be made thereto as to 


[§ 236] H. Discretion of Court. Whether the 
granting of a change of venue is discretionary with 
the court depends on the terms of the statute un- 
der which it is sought,*® and although under some 
statutes and for some grounds the granting of a 
change 1s mandatory*! where proper*? and time- 


(Commn.App.) 249 S.W. 187]. 

40. Little v. Wyoming County, 63 
An LOS 9 21 4s Pal 596; 
41. Iil.—Glos v. 
373, 219 Ill. 208; 


Garrett, 76 N.E. 
Walsh v. Ray, 38 Ill. 
30; Thompson v. Malmin, 204 I1l.App. 
374; Miehle Printing Press & Manu- 
ric Mgp ts Co. v. Arkulas, 131 I1].App. 
Ind.—Farmers’ Deposit Bank vv. 
State, 166 N.E. 287, 89 Ind.App. 302 
[transf 166 N.E. 285, 201 Ind, 117]. 


Iowa.—Donisthorpe v. Lutz, 136 N. 
W. 233, 155 Iowa 379; Miller v. Lara- 
way, 31 Iowa 538. 


Mo.—Walker v. Ellis, 48 S.W. 457, 
146 Mo. 327; Douglass v. White, 34 S. 
W. $67, 184 Mo. 228; St. Louis & S. 
F. R. Co. v.. Big Three Mining £o., 
123 S.W. 70, 139 Mo.App, 272. 


Mont.—State v. District Court of 
Eleventh Judicial Dist. in and for Lin- 
coln County, 240 P. 388, 74 Mont. 338; 
Danielson v. Danielson, 203 P. 506, 62 
Mont. 83. 

Porto Rico.—Buso vy. Borinquen 
Sugar Co., 19 Porto Rico 337. 

Tex.—Crawford v. Wellington Rail- 
road Committee, (Civ.App.) 174 S.W. 
1004 [rev on other grounds (Commn. 
App.) 216 S.W. 1511. 

Beer we v. Marygold, 2 Wis. 


Ont.—Re McNeilly, 34 Ont.L. 400, 
9 Ont.W.N. 37. 
42. Colo.—People v. District Court 


of Second Judicial District, in and for 
City and County of Denver, 203 P. 268, 
70 Colo. 540. 


Til.—Knickerbocker Ins. Co. v. Tol- 
man, 80 Iil. 106; Stauber v. Stauber, 
200 Ill.App. 137. 

Ind.—Wheeler v. City of Indian- 
apolis, 166 N.E. 433, 201 Ind. 415 [reh 
den 175 N.E. 15]; Burkett v. Hoiman, 
3 N.E. 406, 104 Ind. 6; Fisk v. Patriot 
& B. Turnpike Co., 54 Ind. 479; Shat- 
tuck v. Myers, 13 Ind. 46, 74 Am.D. 
236; Hay v. Reed, 178 N.E. 873, 93 
Ind.App. 592; Burch v. Smock, 154 N. 
EB. 675, 85 Ind.App. 536; Durnall v. 
Indianapolis Traction & Terminal Co., 
126 N.E. 81, 73 Ind.App. 220; McClain 
v. Steele, 109 N.E. 793, 59 Ind.App. 


657; Louisville, N. A. & C. Ry. Co. 
v. Martin, 47 N.E. 394, 17 Ind.App. 
679. 

Iowa.—Turner v. Hitchcock, 20 
Iowa 310. 

Md.—Griffin v. Leslie, 20 Md. 15. 

Mo.—Hornig v. Jones, (App.) 269 
SoWiesOOe (St) Louis 6) Sage ico. 


v. Big Three Mining Co., 123 S.W. 70, 
139 Mo.App. 272. 

Nev.—Salsberry v. Connolly, 183 P. 
391, 43 Nev. 182. 

N.Y.—Starks v. Bates, 
465. 

N.C.—Gilliken v. Norcom, 
136, 193, N.C.) 352. 

[a] Affidavits.—(1) Where motion 
is supported by sufficient affidavits, 
it must be granted. Wheeler v. City 
of Indianapolis, 166 N.E. 433, 201 Ind. 
415 [reh den 175 N.B. 15]; Burkett v. 
Holman, 3 N.E. 406, 104 Ind. 6; Hay 
v. Reed, 178 N.E. 873, 93 Ind.App. 592; 


12° How.Pr. 


137 S.E. 
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ly4® application is made therefor, ordinarily the ap- 
plication is addressed to the sound diseretion of 
the court,** the exercise of which will not be dis- 
Where the county of the 
forum is one of the proper places for the trial under 
the statute, venue cannot be changed as a matter 


turbed unless abused.*® 


Burch v. Smock, 154 N.E. 675, 85 Ind. 
App. 5386. (2) If an affidavit to re- 
move a cause to another county sets 
forth facts, the court’s action is dis- 
eretionary and not reviewable, but 
otherwise if the affidavit states no 
facts. Gilliken v. Norcom, 137 S.E. 
136, 193 N.C. 352. (3) Applications in 
civil actions for a change of venue, 
when supported by the affidavit of a 
party to the record, must be granted; 
but where the affidavit is made by one 
not a party, even though he be the at- 
torney in the case, it is within the 
discretion of the court to grant or re- 
fuse the application. Shattuck v. 
Myers, 13 Ind. 46, 74 Am.D. 236. 


43. Wheeler v. City of Indian- 
apolis, 166 N.E. 433, 201 Ind. 415 [reh 
den 175 N.E. 15]; Hay v. Reed, 178 N. 
#878.) Oo atnd. App, 592). Durnall ov. 
Indianapolis Traction & Terminal 
COAG eNGH Aol ue  elnG, A prs 2:20,5 
Turner v. Hitchcock, 20 Iowa 310; 
State v. Braun, (Wis.) 245 N.W. 176. 


44. U.S.—Kennon v. Gilmer, 9 S.Ct. 
GOGeliot ORS en oe ere ll Os berisy, 
v. Skinner, 110 F. 494. 


Ark.—Desha v. Independence Coun- 
ty Bridge Dist. No. 1,-3-S.W.(2d) 969, 
176 Ark. 253; Mosley v. Mohawk Lum- 
ber Co., 183 S.W. 187, 122 Ark. 227; 
St. Louis, I. M. & S. Ry. Co. v. Reilly, 
161 S.W. 1052, 110 Ark. 182; Louisiana 
& N. W. R. Co. v. Smith, 85 S.W. 242, 
TEAL Le: 

Cal.—Pacific Coast Automobile 
Ass'n v. Ahlf, 300 P. 841, 115 Cal.App. 
21; Werner v. Bryden, 278 P. 869, 
99 Cal.App. 3898; Yuba County  v. 
North American Consol. Gold Mining 
€o., 107 P. 139, 12, Cal.App., 223. 


Idaho.—Spaulding v. Hoops, 287 P. 
947, 49 Idaho 289; Ondes v. Bunker 
Hill & Sullivan Mining & Concentrat- 
HAs COL oo20 es Yo ou) 40m Laahos ils 6s 
Lessman v. Anschustigui, 215 P. 460, 
37 Idaho 127. 

Ill. Hall vy. Barnes, 82 Ill. 228; 
PittsburshyC.  Cané& St. Lew Ry. Co: 
v. City of Chicago, 144 Il.App. 293 
[aff 89 N.B. 1022, 242 Ill. 178, 44 L.R. 
A.N.S. 358, 134 Am.S.R.. 316]. 

Ind.—Short v. State, 63 Ind. 376. 

TIowa.—Thorp v. Bradley. 39 N.W. 
177, 75 Iowa 50; Cobb v. Thompson, 
10 Iowa 367. 

Kan.—Hanson v. Hanson, 122 P. 
100, 86 Kan. 622; Waterson v. Kirk- 
wood, 17 Kan. 19. 


Ky.—Brashears v. Combs, 192 S.W. 
482, 174 Ky. 344; Harrodsburg Water 
Co. v. City of Harrodsburg, 89 S.W. 
729, 28 Ky.L. 625. 


La.—Fletcher v. Henley, 13 La.Ann. 
OA 

Mich.—Township Board of Hillman 
Tp. v. Empire Mut. Fire Ins. Co. of 
Michigan, 235 N.W. 194, 253 Mich. 


394; Rachow v. Mayne, 176 N.W. 396. 
209 Mich. 157; Greeley v. Stilson, 27 
Mich. 153. 


Minn.—Walker v. Nettleton, 52 N. 
W. 864, 50 Minn. 305. 

Mo.—State ex rel. Ford v. Hogan, 27 
S.W.(2d) 21, 324 Mo. 1130; Neal v. 
Kansas City Rys. Co., 229 S.W. 215. 

Mont.—Dawson v. Dawson, 10 P. 
(2d) 381; Torstenson v. Independent 
Pub. Co., 282 P. 861, 86 Mont. 163. 


VENUE 


of right.*® 


Neb.—Boyd v. Chicago, B. & Q. R. 
Co., 149 N.W. 818, 97 Neb. 238; Smith 
v. Coon, 132 N.W. 535, 89 Neb. 776. 


N.H.—Whitcher v. Union Grange 
Fair Ass’n, 92 A. 735, 77 N.H. 405. 


N.J.—Peister v. Public Service Ry. 
Co., 124 A. 780, 100 N.J.Lawi 53; 
Keeley v. Borough of Belmar, 116 A. 
273, 97 N.J.Law 98; Cassatt v. First 
Nat. Bank, 153 A. 377, 9 N.J.Misc. 222; 
Mansfield v. Cape May County, 128 A. 
578, 3 N.J.Mise. 402; Force v. Carr, 

SINE dae ouule 


N.Y¥.—Hudson ~County Consumers’ 
Brewing Co. v. Odell, 181 N.Y.S.' 62, 
190 App.Div. 866; Noonan v. Luther, 
LL2 INRYAS.) PS 98210128) VApDpeDive 16735 
Granger v. Sheble, 1 How.Pr.N.S. 130; 
Campbell v. Butler, 4 Abb.Pr. 55. 


N.C.—Craven v. Munger, 87 S.E. 216, 
170 N.C. 424, 


N.D.—Wolfson v. Schieber, 201 N. 
W. 830, 52 N.D. 165. 


Ohio.—Caferelli v. State, 
App. 152; lLingafelter v. 
Ohio Cir.Ct. 800. 

Okl.—Southwestern Surety Ins. Co. 
v. Board of Com’rs of Coal County, 
187 P. 467, 77 Okl. 137; Simpkins. v. 
Parsons, 151 P. 588. 50 Ok. 786: Hor- 
ton v. Haines, 102 P. 121, 23 Okl. 878; 
Richardson vy. AuguStine, 49 P. 930, 
5 Okl. 667. 

Or.—Bramwell v. Rowland, 261 P. 
BVA l2suOr: 1333 


Pa.—Denny v. Cresson, C. C. & N. 
Wi. bi Ooms a-@or645e 


Tex.—Barrow v. Barclay, (Civ. App.) 
269 S.W. 235; Trammell v. Currie, 
(Civ.App.) 261 S.W. 827: Freeman y. 
Ortiz, (Civ.App.) 136 S.W. 113. 


Utah.—Winters v. Turner, 278 P. 
816, 74 Utah 222 [appeal dism and cert 
dén'50 S.Ct. 233)" 281 U.S) 692/74 Ta: 
iol lal 74a 

Vt.—Willard v. Norcross, 75 A. 269, 
83 Vt. 268. 


Wash.—State v. Superior Court for 
Gule County, 181 P. 50, 106. Wash. 


W.Va.—Proudfoot v. Pocahontas 
Transp. Co., 182.S.H. 746, 100 W.Va. 
(33) ePittsbureh, Wesés KapR. (Cox iv: 
Applegate, 21 W.Va. 172. 

Wis.—Theresa Village Mut. Fire 
Ins. Co. v. Wisconsin Cent. Ry. Co., 
128 N.W. 108, 144 Wis. 321. 


Man.—Sawyer, etce., Co. v. Massey, 
etc., Co., 18 Man. 409. 


N.B.—Windsor Lumber Co. v. Run- 
dle, 40 N.B. 522. 


[a] Balancing of circumstances of 
mere accommodation.—(1) As against 
balancing of circumstances of mere 
accommodation between parties to 
suit, the legal right of plaintiff in the 
matter of venue should prevail. Cas- 
Satt vy. First Nat. Bank, 253) (AL 33:77, 
9 N.J.Mise. 222. (2) Application for 
change of venue will not be granted 
on any nice balancing of the circum- 
stances of the mere accommodation of 


31 Ohio 
State, 28 


the parties. Keeley v. Borough of 
Belmar, 116 A. 273, 97 N.J.Law 98. 
(3) Onan application by a defendant 


municipal corporation for change of 
venue from the county of plaintiff's 
residence to the county in which de- 


| fendant was located and in which the 


[§ 237] I. Successive Applications.*7 
for a change of venue may be renewed after having 
been once denied,*® only for some very special 
cause,*® but it may be renewed as a matter of right,°° 
if the facts have materially changed.> 


657; 


[§§ 236-237 


A motion 


A second 


cause of action arose, the incon- 
venience to the public should be con- 
sidered, and where the books of the 
corporation, and the mayor, the clerk, 
and the members of the borough coun- 
cil will be required at the trial, the 
court, in the exercise of a sound dis- 
cretion, will grant the application. 
Keeley v. Borough of Belmar, supra. 
[b] Counter petition.—-The grant- 
ing or refusing of a petition for 
change of venue, where there is a 
counter petition, is discretionary with 
the court. Hall v. Barnes, 82 Ill. 228. 
Application based on: 


See in wrong county see infra § 
42. 


Convenience of witnesses see infra § 
256. 


Disqualification or prejudice of judge 
see infra § 251. 
Fraudulent written contract see infra 


Local prejudice see infra § 254, 
Promotion of justice see infra § 264. 
Undue influence of party or attorney 

see infra § 255. 

45. U.S.—Kennon v. Gilmer, 9 S.Ct. 
696, LBL AWS 6225 33) Lobds E103 

Cal.—McNeill & Co. v. Doe, 125 P. 
345, 163-Cal. 338: 

Tdaho.—Spaulding v. Hoops, 287 P. 
947, 49 Idaho 289. 


Ill.—Hall v. Barnes, 82 Ill. 228; 
Patterson v. Northern Trust Co., 170 
Ill.App. 501. 


Kan.—Waterson vy. Kirkwood, 
Kan. 19 

Ky.—Asher v. Beckner, 41 S.W. 35, 
PON Ey Eee 5 28 
Prag racine v. Stilson, 27 Mich. 

Mo.—Neal v. Kansas City Rys. Co., 
229) ‘SoWakat os 

Mont.—Torstenson v. Independent 
Pub. Co., 282 P. 861, 86 Mont. 163. 


Okl.—Richardson v. Augustine, 49 
Br 930) S Okie 667: 


_.Wash.—State v. Superior Court for 
King County, 181 P. 50, 106 Wash. 


ibyé 


569. 

46. State v. Reid, 240 N.W. 149, 206 
Wis. 478. : 

47. Second or subsequent changes 


see infra § 361. 


48. Industrial Acceptance Corpo- 
ration v. Webb, (Mo.App.) 287 S.W. 
Veeder v. Baker, 83 N.Y. 156. 


49. Nave v. Baird, 12 Ind. 318; 
Nave v. Lane, 12 Ind. 318; Millison v. 
Holmes, 1 Ind. 45. 


50. Industrial Acceptance Corpora- 
tion v. Webb, (Mo.App.) 287 S.W. 657: 
Veeder v. Baker, 83 N.Y. 156 [rev 28 
Hun 318, 10 N.Y.Wkly.Dig. 498]. 


51. Purdy v. Wardell, 10 Wend. (N. 
iY) LOWES 


[a] Number of witnesses.—If a 
defendant is outnumbered in wit- 
nesses on a motion to change the 
venue, he cannot renew his motion by 
alleging a greater number of wit- 
nesses than originally stated by him. 
Purdy v. Wardell, 10 Wend. (N.Y.) 
619. ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 237-238] 


motion for a change of place of trial is properly en- 
tertained where the first was denied without preju- 
dice, where the notice of the first motion was in- 
Under statutes requiring the demand 
for a change of the place of trial to be sérved with 
the answer, the service of an amended answer ear- 
ries with it the right to apply for a transfer, not- 
withstanding an earlier application made with the 
The doctrine of res judicata 
has been held not to apply to a ruling on an appli- 
cation,®* but the filing of a subsequent application 
may operate as a waiver of the right to complain of 
the denial of the first application.®° 

Procedure on second application. 
plication must be timely°® and must state the rea- 
sen why the matters presented were not presented 
If a second appli- 


sufficient.°? 


original answer.®* 


on the previous application.®7 


52. Lundy v. Lettunich, 195 P. 451, 
50 Cal.App. 451. 


[a] MTllustration.—The court prop- 
erly entertained a second motion for 
a change of place of trial to the coun- 
ty of defendant’s residence, where the 
notice for the first motion was insuf- 
ficient, and it was denied without 
prejudice, the motion based on the 
second notice, there being really only 
one motion and two notices, coming on 
at the first call of the calendar after 
the appearance, affidavit, and demand 
were filed. Lundy v. Lettunich, 195 P. 
451, 50 Cal.App. 451. 


53. Penniman v. Fuller, etc., Co., 
SiN EL ols. too IN. Ys 444° 29-Nev.Civ: 
Proc. 207; Veeder v. Baker, 83 N.Y. 
156 [rev 28 Hun 318, 10 N. Y.Wkly.Dig. 
498]; Harmon v. Van Ness, 67 N.Y.S. 
561, 56 App.Div. 160, 8 N.Y.Ann.Cas. 

92. 


54, ouisville No AG & C. Ry. Co, 
v. Martin, 47 N.E. 394, 17 Ind.App. 
679; Lewis v. Davis, (Tex.Civ.App.) 
236 S.W. 105. 


[a] Thus Rev. St. (4894) § 417 
(Horner Rev. St. [1896] § 413), pro- 
viding that in civil actions ‘‘only one 
change of venue shall be granted to 
the same party,’ does not require a 
proper application for a change to be 
refused because of a previous refusal; 
and hence, where a change had been 
denied defendant merely because the 
application was not made until the 
cause had been set down for trial, it 
was error to refuse a subsequent ap- 
plication made on the filing of an 
amended complaint, and before the 
cause was at issue. Louisville, N. A. 
& C. Ry. Co. v. Martin, 47 N.E. 394, 
17 Ind.App. 679. 


55. Industrial Acceptance Corpora- 
tion v. Webb, (Mo.App.) 287 S.W. 
657. 

56 Groo v. Sanderson, 235 S.W. 
177, 208 Mo.App. 623. 

{a] Illustration. — Where plain- 


tiff’s first application for change of 
venue was properly overruled because 
not complying with Rev. St. (1919) 
§§ 1357, 1360 (Mo. St. Annot. §§ 907, 
910 pp 1186, 1191), and plaintiff, with- 
out requesting leave to amend the ap- 
plication, excepted to the ruling and 
filed a second application for change, 
refusal of the latter was proper, es- 
pecially where it came too late, being 
made after plaintiff had announced 
ready for trial, and after filing of 
amended answer had demanded a jury, 
which jury was summoned at the time 
the applications for change of venue 
were presented. Groo vy. Sanderson, 
235 S.W. 177, 208 Mo.App. 623. 


57. Logan v. Logan, 77 Ind. 558. 
{67 C. J.—10] 
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cation on another ground is made while the first is 
pending, the two may be regarded as but one ap- 
pheation based on two grounds.®® 
that a second application should be determined ac- 
cording to conditions existing at the beginning of 
the suit, and not at the time of the last application.°° 


[§ 238] J. Stipulations and Agreements®°—i. In 
Venue may generally be changed by con- 
sent of the parties,®! without petition to the court,®? 
where the court has jurisdiction of the subject mat- 
ter of the suit.%% 
fer to a designated court,®°* although not the forum 


It has been held 


The parties may agree to a trans- 


to which the cause should otherwise have been re- 


The second ap- 


tion.®® 


58. State ex rel. Schonhoff  v. 
O’Bryan, 14 S.W. 933, 102 Mo. 254. 

59. McNeill & Co. v.. Doe, 125 P. 
345, 168 Cal. 338; Big Springs Land 
& Live Stock Co. v. Beck, 263 P. 477, 
45 Idaho 509; Wallace v. Owsley, 27 
P. 790, 11 Mont. 219. Contra Smith 
v. Pelton Water Wheel Co., 90 P. 932, 
1135, 151 Cal. 399 (holding that, where 
succesSive applications are made for 
change of venue, it is the duty of the 
court to consider the last application, 
and decide it with reference to the 
conditions existing at that time, and 
not with reference to the conditions 
existing at the time of the original 
demand). 


69. Contracts as to venue generally 
see Supra § 26. 


Stipulations to prevent change see 
infra § 268. 


Waiver generally see infra § 368. 


61. Hawaii.—Kapiolani v. Terr., 
18 Hawaii 460. 
Ill.—Schmidt v. Mitchell, 84 Ill. 


195, 25 Am.R. 446; 
Sie Hee Oy 

Ind.— Ft. Wayne Checker Cab Co. 
v. Davis, 165 N.E. 764, 168 N.E. 41, 
90 Ind.App. 30; Fitch v. Gundrum, 
122 N.E. 428, 69 Ind.App. 572. 


Iowa.—Oltrogge v. Schutte, 1 N.W. 
544, 51 Iowa 279; Davidson v. Wheel- 
er, Morr. 238. 


Mich.—Hall v. Dickinson, 170 N.W. 
646, 204 Mich. 545; Goebel v. Steven- 
Sony 3b. Mach. 1117.2" 


Minn.—Knudsen Fruit Co. v. Hor- 
ner, 169 N.W. 251, 141 Minn. 59. 

Mo.—McHugh v. Meyer, 61 Mo. 334, 

Mont.—State v. District Court of 
Eleventh Judicial Dist. in and for 
een County, 240 P. 388, 74 Mont. 


Nev.—Lyon County  v. 
County, 6 Nev. 241. 


N.J.—Morley v. McDonald, 118 A. 
582, 98 N.J.Law 275. 


N.Y.—De Grasse Paper Co.’ 'v. 
Northern New York Coal Co., 188 N.Y. 
S. 269, 196 App.Div. 719 [rev 185 N. 
Y.S. 86, 1138 Misc. 588]. 

R.I.—Bright v. Wilcox, 108 A. 177, 
42 R.I. 404. 

Tex.—Texas Moline Plow Co. v. 
Grimminger, (Civ.App.) 217 S.W. 747. 

Va.—Lemmon v. Herbert, 24 S.E. 
249,:92 Va. 653. 

Wash.—State v. Superior Court of 
Washington for Clarke County, 164 P. 
516, 96 Wash. 41; Kane v. Kane, 77 
Py 842. oo Wash. 51 (. 

Wis.—Necedah Mfg. Corporation v. 


Pierson v. Finney, 


Washoe 


moved ;°*® but a change of venue cannot be made by 
consent to a court which does not have jurisdic- 
Where, under statute, certain actions must 
be brought in designated counties, they cannot. be 


Juneau County, 237 N.W. 277, 240 N. 
W. 405, 206 Wis. 316; Janek v. Buz- 
zelli, 184 N.W. 1124, 148 Wis. 610. 


[a] Consent withdrawn. The 
word “consent,” used in a statute al- 
lowing a change of venue on consent 
of all the defendants, cannot apply to 
a consent withdrawn before the mo- 
tion is made. Schmidt v. Mitchell, 84 
Ill. 195, 25 Am.R. 446. 


[b] Action against municipal cor- 
poration.— Where a_ civil action 
against a municipal corporation was 
pending in a court of competent ju- 
risdiction, counsel appearing for de- 
fendant could stipulate for change of 
venue, particularly where acted on by 
all parties without objection until 
after final judgment. Hall v. Dickin- 
son, 170 N.W. 646, 204 Mich. 545. 


{c] In Mississippi statutory mode 
is exclusive.—(1) Where the par- 
ties agreed to change the venue from 
the county of S to the county of Y, 
and the court entered an order on the 
minutes in accordance with the agree- 
ment, and suffered the case removed 
without a compliance with the statute, 
it was held that this was error, and 
that the consent or agreement of the 
parties conferred no power on the 
court to change the venue in any 
mode, except that prescribed by the 
statute. The mode is declared in Code 
§ 719, and is by petition, under oath, 
addressed to the court, or to the judge 
of the district in vacation, setting 
forth the reasons for application, the 
ground for changing being ‘that from 
the undue influence of the adverse 
party, prejudice existing in the pub- 
lic mind, or for some other sufficient 
cause, to be described in said peti- 
tion,’ the party could not obtain a fair 
and impartial trial in the county 
where the action may be pending. 
Wilson v. Rodewald, 49 Miss. 506. (2) 
But in an earlier case, Choat v. Bil- 
lingsly, 1 Miss. 420, it was held that, 
where an action is not local, the par- 
ties to the suit can lawfully transfer 
it by consent from the circuit court 
of one county to that of another. 


62. Pierson v. Finney, 37 Ill. 29. 


€3. Davidson v. Wheeler, Morr. 
(lowa) 2388. 


64. Judah v. Trustees of Vincen- 
nes University, 23 Ind. 272; Salter v. 
Salter’s Creditors, 6 Bush (Ky.) 624; 
Laino v. Blondel, 27 Porto Rico 321. 


65. 
Bush 


Salter v. Salter’s Creditors, 6 
(Ky.) 624. 


66. Exp. Williams, 4 Yerg. (Tenn.) 
579; Dykeman v. Budd, 3 Wis. 640. 
Contra Salter v. Salter’s Creditors, 6 
Bush (Ky.) 624. 
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removed from such counties by agreement of the 
parties.°7 <A defendant has no right to a change 
of venue by stipulating to pay the expenses of plain- 
tiff’s witnesses.®§ 


[§ 239] 2. Form.and Requisites. The consent or 
stipulation must be authorized expressly or by im- 
plication,®® but need not, be in writing and under 
seal,“® and is sufficient if signed by the attorneys 
only,*? attorneys having general power to bind their 
chents by stipulations for change of venue.*? Oral 
agreements have, however, been held insufficient 
where the change was opposed.‘* The agreement 
need not be filed where made in open court.7* A 
motion for change of venue, confessed by plaintiff, is 
tantamount to a stipulation that the place of trial 
may be changed.*® 


[§ 240] 3. Operation and Effect. Where a valid 
agreement has been made, the court will act on it.7® 


VENUE 


[§§ 238-241 


court to which the ease is transferred’? not only 
for one trial, but for all subsequent trials.7* If the 
agreement fails because the judge before whom it 
was stipulated to try the case refuses to hear it, the 
case stands for trial as if no agreement had been 
made.?® That, in violation of a previous stipulation 
to try the case in a designated county, action is 
brought in another county, does not constitute a 
ground for the dismissal of the complaint,*® defend- 
ant’s remedy being to move to have the place of 
trial changed to the county-specified.41 A party who 
has agreed to withdraw his motion for a change of 
venue and to try the cause in the county will be 
bound by such agreement.*? 


[§ 241] K. Grounds for Change—1. In General. 
Venue may be changed only on the grounds specified 
by statute.s* It may not be done merely for de- 
lay,** but good and sufficient reasons showing the 
necessity or propriety of the transfer must be pre- 
The right to change the venue of an ac- 


transferring back such cause. Lyon 


It amounts to a consent to the jurisdiction of the | sented.®® 
67. Wilkinson v. Jenkins, 27 So.]581. 
611, 77 Miss. 603. 74, Ft. Wayne Checker Cab Co. v. 
[a] Trespass on land.—Under Code | Davis, 165 N.H. 764, 168 N.E. 41, 90 
Annot. § 650, providing that actions | Ind.App. 30. 
of trespass on land must be brought! 75, State v. District Court of 
in the county where the land lies, an|fmjeventh Judicial Dist. in and for 


action of trespass quare clausum 
fregit, brought in a district where the 
land lies, cannot be removed by con- 
sent to another district of the county 
in which the action is brought. Wil- 
kinson v. Jenkins, 27 So. 611, 77 Miss 
603. 

68. ae ay v. Betts, 2 Cow. (N. 
Y.) 49 

69. tilda Moline Plow Co. vv. 
Grimminger, (Tex.Civ.App.) 217 S.W. 
TAT, 

[a] TIllustration.—The buyer of a 
tractor was not bound by an agree- 
ment fixing venue in case of an action 
growing out of the purchase of the 
tractor, where he had not expressly 
or impliedly authorized such agree- 
ment; hence the seller’s plea of privi- 
lege to be sued in such county instead 
of the county where the representa- 
tions were made was properly denied. 
Texas Moline Plow Co. v. Grimminger, 
(Tex.Civ.App.) 217 S.W. 747. 


70. McHugh v. Meyer, 61 Mo. 334. 


71. Oltrogge v. Schutte, 1 N.W. 
544, 51 Iowa 279; Goebel v. Stevenson, 
35 Mich. 172. 


72. Hall v. Dickinson, 170 N.W. 
646, 204 Mich. 545; Kane vy. Kane, 77 
P. 842, 85 Wash. 517. 


[a] Stipulation as proof of con- 
sent.—In a suit for divorce, a cross 
complaint was filed by the wife to 
set aside an alleged fraudulent con- 
veyance of property to his son, who 
was subsequently made a cross de- 
fendant. A decree was rendered on it 
for the wife, from which the son 
and husband separately appealed. 
The statement of facts proposed by 
appellants recited that the cause came 
on for trial, “it having been stipulat- 
ed by the attorneys representing plain- 
tiff and defendant, as well as defend- 
ants to the cross-complaint, that the 
same might be tried” in the county 
to which it had been changed by stip- 
ulation prior to the time the son was 
made a party. It was held to suffi- 
ciently show the consent of the son to 
try the case in the county to which 
the change was made. Kane y. Kane, 
U7 Pp? 842" 35 Wash. 527. 


73. Metropolitan Credit Corpora- 
tion v. Anderson, (N.J.Sup.) 118 A. 


Tapco County, 240 P. 388, 74. Mont. 
oo. 

76. Ind.—Ft. Wayne Checker Cab 
Co. v. Davis, 165 N.E. 764, 168 N.E. 41, 
90 Ind.App. 30. 


Minn.—Knudsen Fruit Co. v. Hor- 
ner, 169 N.W. 251, 141 Minn. 59, 


Mont.—State v. District Court of 
Eleventh Judicial Dist. in and for 


Teneo County, 240 P. 388, 74 Mont. 
38. 
Nev.—Lyon County vy. Washoe 


County, 6 Nev. 241. 


Wash.—State v. Superior Court of 
Washington for Clarke County, 164 P. 
516, 96 Wash. 41; Kane v. Kane, 77 
ip 342, 35 Wash. 517. 


Wis.—Necedah Mfg. Corporation v. 
Juneau County, 237 N.W. 277, 240 N. 
W. 405, 206 Wis. 316. 


fa] Applications of rnle.—(1) A 
stipulation after service of demand 
for change of venue extending the 
time for answering, and fixing the 
time for trial at plaintiff's option, and 
waiving notice of trial, and filing of 
note of issue, justified an order strik- 
ing the cause from the calendar in 
the county where begun. Knudsen 
Fruit Co. v. Horner, 169 N.W. 251, 
141 Minn. 59. (2) A stipulation that 
the place of trial may be changed 
requires the court to order a change 
and renders an order denying a mo- 
tion to quash service of summons a 
nullity. State v. District Court of 
Eleventh Judicial Dist. in and for 
Lincoln County, 240 P. 388, 74 Mont. 
338. (3) A stipulation for a change 
of venue provided that, in the event 
the trial should not take place on or 
before a certain date, another order 
should be made changing ‘the venue 
back to the place where the action 
was brought,*unless the time for con- 
tinuance of the actions in the second 
district be extended by agreement and 
stipulation of! ‘the parties thereto. 
The trial did not take place on the 
day stated, and by verbal understand- 
ing the original time was extended, 
and then, on a mistrial, it was further 
extended, when a hearing was had, 
which resulted in the same manner. 
It was held that, under such agree- 
ment, it was proper to enter an order 


County v. Washoe County, 6 Nev. 241. 


[b] Change of district boundaries. 
—Where the parties to a suit for di- 
vorce, involving also the adjustment 
of property interests, by stipulation 
agreed to try the case in another 
county in the same judicial circuit, 
having the same judge as the county 
where the suit was brought, the stipu- 
lation was, in effect, a ‘change of 
venue, and hence a legislative chang e, 
putting the counties concerned in sep- 
arate districts, before the trial of the 
case, did not affect the jurisdiction of 
the court to which the change was 


made. Kane v. Kane, 77 P. 842, 35 
Wash. 517. 
[c] Gonsernt to hear case in desig- 


nated county.—Where, by consent, it 
is ordered that a case be heard at 
chambers in a county other than that 
in which the venue is laid, it is error, 
over the objection of a party, to hear 
the case in a county other than that 
specified. Cauthen v. Central Georgia 
Bank, 69 Ga. 733. 

77. Morley v. McDonald, 118 A. 
582, 98 N.J.Law 275; Bright v. Wil- 
cox, 108 A. 177, 42 R.I. 404. 


78. De Grasse Paper Co. v. North- 
ern New York Coal Co., 188 N.Y.S. 269, 
196 App.Div. 719 [rev 185 N.Y.S. 86, 
113 Misc. 588]. 


79. Leslie v. G W. Chase & Son 
Mercantile Co., 98 S.W. 5238, 200 Mo. 
363. 

80. Benson v. Eastern Bldg., 
Assoc., 66 N.E. 627, 174 N.Y. 83. 


81. Benson y. Eastern Bldg., ete., 
Assoc., Supra. 


ete, 


82. Biehl v. Guaranty Discount 
Corporation, 155 N.E. 219, 86 Ind.App. 
558. 


83. Elliott v. Wallowa County, 109 
P. 130,57 Or. 236, Ann-Cas.1913A 117% 
Livingston v. Noe, 1 Lea (69 Tenn.) 
5b. 

[a] Statute providing that the 
venue of civil actions shall not be 
changed unless the court or judge 
to whom the application is made finds 
the change necessary to obtain a fair 
and impartial trial applies to all civil 
actions. St. Louis, I. M. & S. Ry. 
Co. v. Reilly, 161 S.W. 1052, 110 Ark. 
182. 


84 Houser v. Laughlin, 
309, 55 Ind. App. 563. 


85. Southern Saw Mill Co. v. Ehr- 


104 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


»- Comp. L. 


§§ 941-249) 


tion depends on the law in force when the suit is 
instituted,*® and on the conditions existing when the 
party desiring the change first appears in the ae- 


tion.§? 


[§ 242] 2. Action Not Brought in Proper County. 
Except as the court may be wholly without jurisdic- 
tion of the subject matter,*® where an action is not 
brought in the proper district or county as preserib- 
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the venue at the place wherein the property involved 
is located,®® where the cause of action arose,®? or 
where the contract was to be performed,®? or where 


official acts complained of have occurred, the venue 


ed by statute,5® such, for example, as statutes fixing 


man, 2 Canal Zone 46; State Bank at 
Morris v. Hedenberg, 16 N.J.Law 352. 

86. Crowell Independent School 
Dist. v. First Nat. Bank of Benjamin, 
(Tex.Civ.App.) 174 S.W. 878. 

[a] Second trial.—Plaintiffs were 
residents of Salt Lake County, defend- 
ants of Utah County. A case had al- 
ready been tried in the first district 
court of the territory, and under 
(1888) § 8196, as amended 
by Session Laws of 1896, passed be- 
fore the case was iried the last time, 
it was not error in the court to try 
the case in Utah County, and to deny 
a change of venue to Salt Lake Coun- 
ty. Jungk v. Holbrook, 49 P. 305, 15 
Utah 198, 62 Am.S.R. 921. 


87. See infra § 326. 


88. Hawkeye Ins. Co. v. Huston, 89 
N.W. 29, 115 Iowa 621; Inter-South- 
ern Life Ins. Co. v. Pierce, 31 S.W.(2d) 
692, 161 Tenn. 346. 


89. Cal.— Bailey v. Sloan, 2 P. 44, 
65 Cal. xvii. 


Colo.—Stratton v. Beaver Farmers’ 
pe & Ditch Co., 257 P. 1077, 82 Colo. 

N.Y.—Buxbaum vy. Paulsen, 159 N.Y. 
S. 427, 95 Mise. 717; Park v. Carnley, 
7 How.Pr. 355. But see Morgan v. 
Lyon, 12. Wend. 265 (holding that a 
defendant not within the purview of 
the statute declaring certain actions 
local is not entitled to ask a change 
of venue on the ground that the action 
is local; his remedy is by demurrer, 
plea in abatement, or nonsuit at the 
trial). 

Or.—Brown v. Deschuttes Bridge 
Bor oD PAA eo fOr: Ts 


Porto Rico.—Laino v. Blondet, 27 
Porto Rico 321. 


S.C.—Rafield vy. Atlantic Coast Line 
R. Co., 68 S.E. 631, 86 S.C. 324; Geiser 
we Sanders, 1 1 Sis. §159, 260 °8:C:; 7.0; 
Steele v. Exum, 22 S.C. 276. ~ 


S.D.—Ivanusch v. Great Northern 
Ry. Co., 128 N.W. 333, 26 S.D. 158. 

Wis.—State v. Risjord, 198 N.W. 
273, 183 Wis. 553. 


[a] “A proper county,” as used 
in Code Civ. Proc. § 102, and L. (1905) 
e 82, relating to venue and change of 
venue in civil cases, means the place 
of trial prescribed by the statute, in- 
dependent of any question of con- 
venience of witnesses, or waiver or 
consent of parties and the county 
which, under the statute, may law- 
fully be designated in the complaint 
when it is filed. Ivanusch v. Great 
Northern Ry. Co., 128 N.W. 383, 26 S. 
D. 158. 

{[b] How proper county deter- 
mined.—While St. (1923) § 2621 pro- 
vides that, when a county designated 
in the summons or complaint is not 
the proper county, defendant may 
serve a demand as prescribed in § 
2621, the question as to which county 
ig the proper county is to be deter- 
mined from the complaint and not 
from the summons. State v. Risjord, 
198 N.W. 278, 183 Wis. 553. 

[c] Yransitory actions.—Hill Ann. 


Code Annot. § 45 subd 1, providing for 
a change of venue when the action 


has not been brought in the proper 
county, does not apply to transitory 
actions, since in such actions any 
county where service of summons 
may be had is a proper county. Brown 


v. Deschuttes Bridge Co., 35 P. 177, 
ZoOOre te 
90. Cal.—Cassin v. Nicholson, 98 


P. 190, 154 Cal. 497; Bartley v. Fraser, 
117 P..688, 16 Cal.App. 560. 

Colo.—Updegraff v. Lesem, 62 P. 
342, 15 Colo.App. 297; Smith v. People, 
29 P. 924, 2 Colo.App. 99 [dist Fletcher 
v. Stowell, 28 P. 326, 17 Colo. 94]. 

Idaho.—Murphy v. Russell, 67 P. 
427, 8 Idaho 151. 

Iowa.—McEvoy v. Cooper, 226 N.W. 
13, 208 Iowa 649. 

Minn.—State v. Tifft, 239 N.W. 252, 
184 Minn. 567. 

N.Y.—Haton yv. Hall; 79. N.Y.S: 387, 
78 App.Div. 542; Fletcher v. Cooper, 
59 How.Pr. 373. 

N.C.—Brown v. Cogdell, 48 S.E. 515, 
136 N.C. 32. 

N.D.—Burg v. Farmers’ Mut. Fire 
& Lightning Ins. Co. of Traill Coun- 
ty, 230 N.W. 214; 59 N.D. 407: 


Tex.—Knoles vy. Clark, (Civ.App.) 
163 S.W. 369. 
[a] Several causes of acticn.— 


Where two causes of action, described 
in the complaint, related to real prop- 
erty situated in Kings County, in 
which all the parties resided, and the 
other causes of action related to per- 
sonal property, it was held that the 
place of trial should be changed from 
New York to Kings County. Fletcher 
v. Cooper, 59 How.Pr. (N.Y.) 373. 


[b] New actions.—Code Civ. Proc. 
§ 2953 provides that, where an action 
has been discontinued in a justice’s 
court because the answer discloses a 
question of title to realty, the ‘new 
action,” which plaintiff is entitled to 
bring in lieu thereof, is to be brought 
in either the county court or supreme 
court of the justice’s county, at plain- 
tiff’'s election. 1t was held that, where 
the “new action” is commenced in the 
Supreme court of the justice’s county, 
defendant is not entitled, as a matter 
of right, to a change of venue to the 
county where the land is situated. 
Eaton v. Hall, 79 N.Y.S. 887, 78 App. 
Div. 542. 


Actions involving: 


Personal property see supra §§ 117- 
120. 


Real property see supra §§ 65-116. 


91. N.J.—Herbert v. Terhune, 52 
A. 241, 68 N.J.Law 112; McMenomy v. 
Williamson, 11 N.J.Law 316; In re 
Hall, 5 N.J.Law 718. 


N.Y.—Weckline v. Musgrave, 237 N. 
Y.S. 211, 227 App.Div. 796; Schwartz 
v. Wilbur, 206 N.Y.S. 852, 211 App. 
Div. 806; Brosky v. Hallock, 150 N. 
Y¥.S! 755, 165App.Div. 970; Thomp- 
son v. Walker, 180 N.Y.S. 100; Pease 
v. Blossom, 1 How.Pr. 222; Duryee v. 
Orcott, 9 Johns. 248; Franklin v. Un- 
derhill, 2 Johns. 374; Du Boys v. 
Fronk, 8 Caines 95; Spencer v. Hul- 
bert, 2 Caines 874; Woods v. Van 
Rankin, 1 Caines 122; Bentley v. 
Weaver, 1 Johns.Cas. 240. 


may be changed to the proper county.?? 
wise may be a change of the place of trial where 
the action is not brought as required by statute in 
the county wherein a defendant resides®* or has his 


There like- 


S.D.—Farmers’ State Bank of Reli- 
ance y. Equitable Fidelity & Title 
apes Cor, (152 INSWit 512 aso oe 


Tex.—Lester v. 
App.) 166 S.W. 389. 


Ont.—Toronto Bank y. Pickering, 
46 Ont.L. 289. 

Place where cause of action arose 
as fixing venue see supra § 152. 


92. Bales v. Cannon, 94 P. 21, 42 
Colo. 275; Reed v. First Nat. Bank, 
48 P. 507, 23 Colo. 380; Feldman v. 
Security State Bank, 206 P. 425, 62 
Mont. 330. 

[a] Insurance countracts.—Where 
a foreign corporation, having insured 
plaintiff’s property in one county 
where loss occurred, was sued in an- 
other county after service therein on 
the insurance commissioner, whom it 
had made its agent for that purpose, 
its remedy was to move for a trans- 
fer to the county where the contract 
was made and the loss occurred. 
New Hampshire Fire Ins. Co. v. Utter- 
back, 169 N.W. 46, 184 Iowa 661. 


Place where contract was to be per- 
formed as fixing veuue see supra § 33. 


83. Colo.—Forbes vy. Board of 
Com’rs of Grand County, 47 P. 388, 23 
Colo. 344. 


Mont.—State v. District Court of 
Second Judicial Dist., 118 P. 268, 43 
Mont. 571, Ann.Cas.1912C 343. 


N.Y.—Philips v. Leary, 100 N.Y.S. 
200, 114 App.Div. 871; Hankins v. 
Hanford, 70 N.Y.S. 433, 61 App.Div. 
341, Allen v. Forshay, 12 Wend. 217. 


N.C.—Dixon vy. Haar, 74 S.E. 1, 158 
N.C. 341. 

N.D.—Huber v. Wanner, 248 N.W. 
661, 62 N.D. 303. 


[a] ITllustrations.—(1) An action 
brought in EF county against the coun- 
ty board of G county may be transfer- 
red to the latter county. Forbes v. 
Board of Com’rs of Grand County, 47 
P1388, 238. Colos 344, ) (2). Wherera 
justice of the peace was sued in an- 
other county for wrongful acts done 
under color of his office in his own 
county, he had a right to a change 
of venue to the county of his resi- 
dence. Hankins v. Hanford, 70 N.Y. 
S. 433, 61 App.Div. 341. (3) An ac- 
tion against a register of deeds for 
an official act should be removed to 
the county where the cause arose. 
Dixon vy. Haar, 74 S.H. 1, 158 N.C. 341. 


94. Cal.—Hall v. Central Pac. R. 
Co., 49 Cal. 454; Hanchett v. Finch, 
47 Cal. 192; Loehr v. Latham, 15 Cal. 
418; Sourbis v. Rhodes, 194 P. 521, 50 
Cal.App. 98. 


Colo.—Woods Gold Mining Co. v. 
Royston, 103 P. 291, 46 Colo. 191. 


Iowa.—German Sav. Bank v. Citi- 
zens’ Nat. Bank, 70 N.W. 769, 101 
Iowa 530, 68 Am.S.R. 399; Kell v. 
Lund, 68 N.W. 593, 99 Iowa 153. 


Mich.—Kelley v. Alcona Circuit 
Judge, 44 N.W. 925, 79 Mich. 392. 

Minn.—Jones v. Swank, 55 N.W. 
1126, 54 Minn. 259. 


Miss.—Gulf Export Co. v. State, 73 
So. 281, 112 Miss. 452; Mcleod v. 


Gatewood, ¢Civ. 
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place of business.°® 


Andrews v. 


Shelton, 42 Miss. 517; 
Spain y. Win- 


Powell, 41 Miss. 729; 

ter, ly Miss. 1527 
Nev.—Williams vy. Keller, 

141. 

N.J.—Dauchy v. Taylor, 9 N.J.Law 


6 Nev. 


56 

N.Y.—Levey v. Payne, 192 N.Y.S. 
346, 200 App.Div. 30; General Bak- 
ing Co. v. Daniell, 170 N.Y.S. 365, 181 
App.Div. 501 [rev 166 N.Y.S. 1070, 101 
Mise. 382]; Upjohn v. First Methodist 
Episcopal Society of Homer Village, 


JA0MINEYSS. VILO4 1b 6o AppaDiv. HlAT ; 
Lageza v. Chelsea Fibre Mills, 119 
INSYES (7906, 0135 App. Divai731l4- Malls 


& Gibb v. Starin, 104 N.Y.S. 230, 119 
App-Div. 336, 39 N.Y¥.Civ.Proc. 338; 
Lane v. Bochlowitz, 78 N.Y.S. 1072, 77 
App.Div. 171; Thompson v. MacKin- 
non, 67 N:yY.S. 1106,.57 App.Diyv. 329; 
Sylvester v. Lewis, 67 N.Y.S. 176, 55 
App.Div. 470; ‘Universal Film Ex- 
changes v. Perriello, 250 N.Y.S. 126, 
140 Mise. 177; Moore v. Gardner, 5 
How.Pr. 243, 3 Code Rep. 224; 
ard v. Wheeler, 3 How.Pr. 71. 


N.C.—Zucker v. Oettinger, 102 S.E. 
IG NTE MINA Cr reves 

Philippine.-—Sampson v. Carratala, 
50 Philippine 647. 

Porto Rico.—Siva v. Baez, 34 Porto 
Rico 711; Delgado v. Delgado, 28 Por- 
to Rico 465. 


Barn- 


S.C.—Anderson v. Baughman, 166 
S.E. 838, 167 S.C. 164. 
Tex.—Loos v. Swaim, (Civ.App.) 


16 S.W.(2d) 350; Joy v. Citizens’ Life 
inSae SOnn(GivuApp yey Lis) oSaWi, Moods: 
Lumpkin y. Story, 108 S.W. 485, 49 
Tex.Civ.App. 332; New York Life 
Ins. Co. v. Malone, (Civ.App.) 95 S. 
W. 585 [mod 98 S.W. 380, 99 S.W. 403, 
100 Tex. 250]; Nixon v. Malone, (Civ. 
App.) 95 S.W. 577 [mod 98 S.W. 380, 
99 S.W. 4038, 100 Tex. 250]. 


Utah.—Jungk v. Holbrook, 49 P. 
305, 15 Utah 198, 62 Am.S.R. 921. 


Wash.—State v. Superior Court of 
King County, 286 P. 851, 156 Wash. 
302; Leopold vy. Livermore, 197 P. 
778, 115 Wash. 481; Rector v. Thomp- 
son, 67 P. 86, 26 Wash. 400. 


Wis.—Van Kleck v. Hanchett, 8 N. 
W. 236, 51 Wis. 398; Moe v. Moe, 39 
Wis. 308; Bonnell v. Esterly, 30 Wis. 
549; State v. McArthur, 13 Wis. 407; 
Foster vy. Bacon, 9 Wis. 345. 

Ont.—Toronto Bank y. Pickering, 
46 Ont.L. 289. 

95. Atchison, T, & S. F. Ry. Co. v. 
Mershon, 165 N.W. 86, 181 Iowa 892; 
Oels v. Helena & L. Smelting & Re- 
duction Co., 26 P. 1000, 10 Mont. 524; 
Stuckey v. D. W. Alderman & Sons 
Cos 938)S:h126; 107 S.C. 426, 


96. Donohoe v. Wooster, 124 P. 730, 
163 Cal. 114; Greenleaf v. Jacks, 65 
P. 1039, 133 Cal. 506; Briscoe v. Guar- 
anty Mortg. Co., 207 P. 487, 57 Cal. 
App. 492; Bloom v. Michigan Salmon 
Mining Co., 104 P: 324; 11 Cal.App. 
122; Ludington Exploration Co. v. 
La Fortuna Gold & Silver Min. Co., 
88 P. 290, 4 Cal.App. 369; Peo. v. 
Fremont County Court, 211 P. 102, 72 
Colo. 395; Chumbley v. Courtney, 164 
N.W. 945, 181 Iowa 482. 

[a] Actions on notes.—Peo. v. 
Fremont County Court, 211 P. 102, 72 
Colo. 395; Chumbley v. Courtney, 164 
N.W. 945, 181 Lowa 482. 

97. Pearse v. Bordeleau, 33 P. 140, 
8 Solo.App. 351. 


So a nonresident defendant 
may have the venue of the action changed to the 
county of his residence if it appears that no other 
defendant is a resident of the county of suit,®® or 


‘VENUE 


Mills v. Brown, 269 P. 636, 205 
Cal. 838; McClung v. Watt, 211 P. 17, 
190 Cal. 155; Garrett v. Garrett, 172 
P. 587, 178 Cal. 131; Rowland v. Bru- 
ton, (Cal.App.) 14 P.(2d) 116; Hering- 
er v. Schumacher, 263 P. 550, 88 Cal. 
App. 349; Lachman Co. v. Central 
California Berry Growers’ Ass’n, 209 
P, 381, 58 Cal.App. 794; Lachman Co. 
v. Central California Berry Growers’ 
Ass’n,, 209 PP! 379,. 58 \Cal-App. 748% 
Karst v. Seller, 188 P. 298, 45 Cal.App. 
623; Garrett v. Jensen, 186 P. 156, 44 
CalvApp: 99s) South vw. Mrench., 130. 
357, 40 Cal.App. 28; South v. San 
Benito County, 180 P. 354, 40 Cal. 
App. 13. 

[a] Court can look behind com- 
plaint to see whether defendant was 
improperly joined to prevent a change 
of venue. Heringer v. Schumacher, 
263 P. 550, 88 Cal.App. 349. 

[b] Complaint not conclusive.— 
That the complaint states a cause of 
action against both defendants is not 
conclusive, but it may be shown that 
the cause of action stated does not 
in reality exist. Lachman Co. v. Cen- 
tral California Berry Growers’ Ass’n, 
209 P. 381, 58 Cal.App. 794; Lachman 
Co. v. Central California Berry Grow- 
ers’ Ass’n, 209 P. 379, 58 Cal.App. 748; 
asst v. Seller, 188 P. 298, 45 Cal.App. 
623. 


3s. 


{[c] Test of sufficiency.—(1) To 
defeat a demand for a change of ven- 
ue from the county of a corporate de- 
fendant’s principal place of business 
to the county of an individual defend- 
ant’s residence, it is enough that the 
cause of action against the corpora- 
tion was apparently pleaded in good 
faith, and is not prima facie so glar- 
ingly and vitally defective as to be 
beyond correction by amendment. 
McClung v. Watt, 211 P. 17, 190 Cal. 
155. (2) The sufficiency of the com- 
plaint, in an action brought against a 
corporation and an individual defend- 
ant in the county of the former’s 
principal place of business, to state 
a cause of action against the corpora- 
tion for fraud alleged to have been 
practiced by the individual, and the 
pleader’s good faith, cannot be denied 
on motion for change of venue to the 
county of the individual’s residence, 
unless it can be clearly seen that the 
allegations of fact concerning the cor- 
poration are in no wise related to the 
facts relied on as a cause of action 
against the individual, and would not, 
in any circumstances, warrant the in- 
ference that the corporation was a 
party to the fraud. McClung v. Watt, 
supra. (3) Defects in a eomplaint, 
attempting in good faith to charge 
all defendants, as joint tort-feasors, 
with conversion of mortgaged prop- 
erty, are not available on application 
for change of venue. Mills v. Brown, 
269 P. 636, 205 Cal. 38. 


[d] Sufficiency of allegations.— 
(1) A complaint alleging that defend- 
ants were engaged in business of sell- 
ing motor trucks, and conspired to 
deceive and did deceive plaintiff in the 
sale of a motor truck, states a cause 
of action against both defendants. 
Karst v. Seller, 188 P. 298, 45 Cal.App. 
623. (2) Ina suit by a wife against 
her husband and others for support 
and to remove a cloud, it was error 
to refuse a change of venue to the 
husband, a nonresident of the county, 
where the complaint stated no cause 
of action against his codefendants, 
who were residents. Garrett v. Gar- 
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if he is the sole defendant served with process,®? 
or if no cause of action is stated as against the 
other resident defendants,®® or if they are not nec- 
essary or proper parties,®® or if they are in fact 


Rett ol 72. Pi587, 1 7oaCalal st aainCs) eee: 
an action brought against a corpora- 
tion and an individual defendant in 
the county of the former’s principal 
place of business for fraud practiced 
by the latter, a complaint alleging 
that plaintiff conveyed her property 
to the corporation in exchange for the 
individual defendant’s property, that 
the latter was the owner of a large 
interest in the corporation at the 
time, and that the corporation obtain- 
ed all the advantages and benefit of 
fraudulent acts and representations 
inducing such exchange, and knew 
of, ratified, and approved them, was 
held not so inherently devoid of mer- 
it, when considered with the remain- 
ing allegations, as to be radically 
insufficient to state a cause of action 
against the corporation. McClung v. 
Watt 2012PS 172-19 0¥@aleaL bo. 


[e] Mode of objection.—Where it 
appears, in an action against several 
defendants, that defendant residing 
jin the county where the action is 
brought was not legally liable on the 
contract which was the subject of 
the suit, the objection that the action 
is not brought within the proper coun- 
ty cannot be raised on motion for a 
change of venue. Armstrong v. Bor- 
land, 35 Iowa 537. 


99. Lachman Co. v. Central Cali- 
fornia Berry Growers’ Ass’n, 209 P. 
381, 58 Cal.App. 794; Lachman Co. v. 
Central California Berry Growers’ 
Assin}, 209) Px «879, 58 -CalLApp. 7485 
Karst v. Seller, 188 P. 298, 45 Cal. 
App. 623; Garrett v. Jensen, 186 P. 
156, 44 Cal.App. 99; South v. San 
Benito County, 180 P. 354, 40 Cal. App. 
13; Lamkin v. Lamkin, 159 N.W. 436, 
177 Iowa 583. 

[a] ThHustrations.—(1) A defend- 
ant, who is fictitious in fact as well as 
in name, and is not brought into court, 
cannot be regarded in the considera- 
tion of a motion by other defendants 
for change of venue. South vy. San 
Benito County, 180 P. 354, 40 Cal. 
App. 13. (2) In an action in equity 
wherein plaintiff sought to establish 
ownership of money and a note, the 
proceeds of sale of realty deposited 
by the buyer in a bank made a party 
defendant with claimant of funds ad- 
verse to plaintiff, the bank, which re- 
sisted payment of money either to its 
codefendant or to plaintiff, was a 
proper and necessary party, so that 
the court properly refused to change 
the place of trial to the residence of 
its codefendant. Lamkin y. Lamkin, 
159 .NW. 436, 177° Towa’ 583. “\(3) In 
a suit to recover purchase price aft- 
er rescission of a contract for fraud, 
only the parties to the sales contract 
can be joined, and the joinder of a 
resident defendant not a party to 
such contract does not prevent change 
of venue, although he may be liable in 
damages for assisting the fraud. 
Karst v. Seller, 188 P. 298, 45 Cal.App. 
623. (4) In an action against a ber- 
ry grower, and a berry growers’ asso- 
ciation, a corporation, for breach of 
contract for the sale of berries made 
by the individual defendant subject 
to the approval of the corporation de- 
fendant and approved by the corpo- 
ration defendant, the contract was 
held to create no obligation on the 
part of the corporation defendant in 
favor of plaintiff in case of breach 
of such contract. Lachman Co. v. 
Central California Berry Growers’ 
Ass'n, 20.9) P1381, ~585:Cal. App. 794: 


For later cases, developments and changes in tne law see Annotations, same title and section number, 
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proper parties plaintiff,t or joined merely to retain 
jurisdiction,? unless the statute requires the action, 
as against a particular codefendant, to be retained in 
If a particular defendant is subject 
to suit only in a county preseribed by statute, the 
case may be transferred notwithstanding other de- 
fendants are residents,* but a change will be denied 
where such defendant is no longer a party.® 
or more of the petitioners codefendants are resi- 
dents and properly sued,® unless in a transitory ac- 
tion,’ the venue will not be changed, even if all the 
other defendants consent or join in the apphiation.® 
’ On the other hand, the right of nonresident defend- 
ants to have the case transferred is not defeated by 
the consent of the other nonresident defendants to 
try the cause in the county of suit,® nor will it be 
denied to avoid a multiplicity of suits,t® nor is a 


the county.® 


Lachman Co. v. Central California 
Berry Growers’ Ass’n, 209 P.. 379, 58 
Cal.App. 748. 


1. Donohoe v. Wooster, 124 P. 730, 
168 Cal. 114; Read v. San Diego Un- 
ion Co., 65 P. 567, 1113, 133 Cal. xx, 6 
Cal.Unrep.Cas. 703. 


[a] Persons made defendants on 
refusal to sue.—Where one jointly 
interested with plaintiffs refuses to 
join in the action and is made a de- 
fendant, his joinder does not affect 
the right of the principal defendant 
to have the action tried in the county 
of his residence. Donohoe v. Woost- 
er, 124 P. 730, 163 Cal. 114. 


2. Strassburger v. Santa Fé Land 
Improvement Co., 200 P. 1065, 54 Cal. 
App. 7; State v. Tryholm, 166 N.W. 
533, 139 Minn. 389; State v. Superior 
Court of Washington in and for Spo- 
kane County, 174 P. 646, 103 Wash. 
402. 

[a] MWlustrations.—(1) An _ indi- 
vidual defendant is entitled to be sued 
in the county of his residence, al- 
though a corporation is joined with 
him as a defendant, notwithstanding 
Const. art 12 § 16, providing that a 
corporation may be sued in the coun- 
ty where the contract is made or is to 
be performed, or where the obliga- 
tion or liability arises or the breach 
occurs, or the county where the prin- 
cipal business of such corporation 
is situated, but the right to have the 
action transferred to the county in 
which the individual defendants re- 
side must be asserted by such. defend- 
ants, and is not available to the cor- 
poration. Strassburger v. Santa Fé 
Land Improvement Co., 200 P. 1065, 
54 Cal.App. 7. (2) In actions not 
made local by Gen. St. (1913) §§ 7715—- 
7720, resident defendant is not de- 
prived of the right to have the place 
of trial changed to the county of his 
residence by joining a foreign corpo- 
ration as party defendant. State v. 
Tryholm, 166 N.W. 533, 139 Minn. 389. 
(3) Where plaintiff sued a relator 
and two others on a note, the relator 
moved for change of venue on the 
ground that the others were made 
defendants only for purpose of retain- 
ing jurisdiction, which motion was 
denied with leave to renew if no relief 
was claimed against the others, and 
verdict was returned against such 
defendants and for the relator, not- 
withstanding which judgment was 
rendered against relator, which on 
appeal by him only was reversed, the 
relator was entitled to a change of 
venue on the new trial. State v. Su- 
perior Court of Washington in and 
for Spokane County, 174 P. 646, 103 
Wash. 402. 

[b] Bvidence.—An action for con- 
version against several defendants 


VENUE 


If one 


was commenced in a county where 
one resided, and the action was dis- 
missed as to such resident defendant 
at the close of plaintiff’s case, because 
plaintiff had failed to connect him 
with the taking or possession of the 
property. There was evidence that 
such defendant had been connected 
with the conversion, and no evidence 
that plaintiff exercised bad faith in 
naming such defendant as a party. 
It was held not sufficient to authorize 
a change of venue, on the ground that 
such defendant was made a party in 
bad faith, and solely for the purpose 
of having the cause tried in the coun- 


ty of his residence. Rector v. 
Thompson, 67 P. 86, 26 Wash. 400. 
3 Murphy v. Davis, (Tex.Civ. 


App.) 9 S.W.(2d) 422. 


4 Fox v. Cone, (Tex.Commn.App.) 
13 S.W.(2d) 65. 


[a] Llustration.—An action 
against a sheriff, deputy, and sureties 
on the sheriff’s bond for trespass of 
the deputy could be maintained only 
in the county in which the deputy 
lived and committed the trespass, 
where he filed a plea of privilege to 
be tried therein. Fox v. Cone, (Tex. 
Commn.App.) 13 S.W.(2d) 65. 

& Harvey «viiRich, 98siN.C.- 95, 8 
S.E.-912. 


6 Cal.—McClung v. Watt, 211 P. 
17, 190 Cal. 155; Kelley vy. Abbott, 196 
P. 39, 185 Cal. 146; Ferguson v. Koer- 
ber, 230 P. 476, 69 Cal.App. 47; Win- 
terburn v. Sheriff, 215 P. 406, 61 Cal. 
App. 531; Beazley v. Embree, 183 P. 
298, 41 Cal.App. 706; Costello v. Bell, 
148 P. 948, 27 Cal.App. 102; Sullivan 
Vv. wus, 94 PP. 92; (iCal App. 186. 


Towa.—Lockie v. McCauley, 213 N. 
W. 768; Ames Canning Co. v. Dexter 
Seed Co., 190 N.W. 167, 195 Iowa 1285. 


N.Y.—Rathbun v. Brownell, 88 N. 
Y.S. 8338, 43 Misc. 307. 


Tex.—Billingsly v. Jefferies, 
App:) 255 S.W- 790. 


Wash.—Culbertson v. Gilbert Hunt 
Co., 140 P. 548, 79 Wash. 446. 


7. San Jose Hospital v. Etherton, 
258 P. 611, 84 Cal.App. 516. 


8. Hellman v. Logan, 82 P. 848, 148 
Cal. 58; Greenleaf v. Jack, 67 P. 17, 
Popneal. has, 


9. Brown v. Happy Valley Fruit 
Growers, 274 P. 977, 206 Cal. 515. 


10. Kosman v. Thompson, 215 N. 
W. 261, 204 Iowa 1254: 


[a] Thus defendants in a proceed- 
ing to collect stock subscriptions aft- 
er dissolution of the corporation can- 
not be denied trial in the county of 
residence to avoid multiplicity of 
suits. Kosman vy. Thompson, 215 N. 
W. 261, 204 Iowa 1254. 
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party made defendant in a cross petition which does 
not constitute a new action. 
be transferred where it is properly brought notwith- 
standing it could also have been brought in the 
county to. which the change is demanded,’? but there 
may be a transfer where a change of venue is au 
thorized as to one cause of action notwithstanding 
another cause of action allezed could be tried in the 
county in which the action was brought.?? 
sential facts justifying venue where laid are not al- 
leged, a change may be granted,!4 and if the com- 
plaint presents a double aspect, the ambiguity must 
be resolved against the pleader.15 


The action will not 


If es- 


Absolute right. Where the right to transfer the 
action because brought in the wrong county is ree- 
ognized, it is a matter of absolute right,!® provided 


11. Mahaska County State Bank v. 
Crist, 54 N.W. 450, 87 Iowa 415. 


_ [a] _Tllustration.—If a person who 
is made a defendant to the original 
action but is not served and does 
not appear is afterward made a party 
to a cross petition filed by a defend- 
ant who was served against plaintiff 
and another defendant, and is served 
with notice of the cross petition, the 
cross petition does not constitute a 
new action and he is not entitled to a 
change of venue to the county of his 
residence. Mahaska County State 
ree v. Crist, 54 N.W. 450, 87 Iowa 


12. Gridley v. Fellows, 138 P. 355, 
166 Cal. 765; Peo. v. District Court of 
Fourth Judicial Dist. in and for 
Douglas County, 253 P, 24, 80 Colo. 
538; Bales _v. Cannon, 94 P. 21, 42 
Colo. 275; Reed vy. First Nat. Bank, 
48 P. 507, 23 Colo. 380; Denver & R. 
Co. v. Cahill, 45 P. 285, 8 Colo.App. 
158. See Craven v. Munger, 87 S.E. 
pes 170 N.C. 424 (transfer discretion- 
ary). 


13. State v. District Court of Sec- 
ond Judicial Dist., 118 P. 268, 143 
Mont. 571, Ann.Cas.1912C 343. 

14. Farmers’ & Merchants’ Nat. 


Bank of Comanche v. Lillard Milling 
Co., (Tex.Civ.App.) 210 S.W. 260. 


[a] Tllustration.—Where an obli- 
gee’s action against a guarantor and 
principal was brought in the county 
in which the principal agreed to make 
payment, and where there was no 
allegation that the guarantor had 
guaranteed that payment would be 
made in such county, and neither 
guarantor nor principal were domi- 
ciled therein, the guarantor was enti- 
tled to have the place of trial changed 
to the county of its domicile. Farm- 
ers’ & Merchants’ Nat. Bank of Co- 
manche y. Lillard Milling Co., (Tex. 
Civ.App.) 210 S.W. 260. 


15. Ah Fong v. Sternes, 21 P. 381, 
79 Cal. 30. 


fa] Tlustration.—Where the com- 
plaint states a cause of action under 
Pen. Code § 1505, providing for the 
recovery of a penalty for refusal to 
obey a writ of habeas corpus, which, 
by Code Civ. Proc. § 393, must be 
tried in the county where the cause 
of action arose, and also is good as a 
complaint for false imprisonment, it 
presents a double aspect, and the 
ambiguity must be resolved against 
the pleader, and defendant would be 
entitled to a change. Ah Fong y. 
Stermes 21. Passo, wouCcal30: 


16. Cal—James Rolph & Co. vy. 
Krueger, 286 P. 1060, 105 Cal.App. 
35; Wong Fung Hing v. San Francis- 
co Relief & Red Cross Funds, 115 P. 
334; 15..Cal.Apps 537. 
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a seasonable demand in due form is made,*? and on 
a proper showing,'® if there is no sufficient counter 
showing,'® regardless of a showing that an impartial 
trial cannot be had in the county to which the change 
is demanded,?° or that the convenience of witnesses*+ 
and the ends of justice?* would be promoted by 
retaining the cause where it was brought. 


[§ 243] 3. Alteration of County or District Pend- 


Colo.—Smith v. Peo., 2 Colo.App. 
99, 29 P. 924 [dist Fletcher v. Stow- 
elif 238 PR... 326/17 Colo. 941. 

Ga.—Hall v. Jeffreys-McElreath Co., 
140 S.E. 910, 37 Ga.App. 581. 

Mont.—State v. District Court of 
Second Judicial Dist., 118 P. 268, 43 
Mont. 571, Ann.Cas.1912C 343; Bond 
ye Hurd, 78 PR. 579, 31 Mont.’ 314. 


oe ene v. Keller, 6 Nev. 
141. 

N.Y.—Veeder v. Baker, 83 N.Y. 156 
[rev 28 Hun 318, 10 N.Y.Wkly.Dig. 
498, and dist Gormley v. Brooklyn 
Heights’ RiCo.,, 102. N.Y.S, 6925, 52 
Misc. 499 (holding, where defendant 
had failed to apply for a change of 
venue under Municipal Ct. Act § 25, 
that it could not, after judgment for 
plaintiff, complain of its failure to 
exercise such right)]; Levey v. 
Payne, 192 N.Y.S. 346, 200 App.Div. 
30; Lageza v. Chelsea Fibre Mills, 119 
N.Y.S. 906, 135 App.Div. 731; Navratil 
v. Bohm, 50 N.Y.S. 225, 26 App.Div. 


460; Universal Film Exchanges v. 
Perriello, 250 N.Y.S. 126, 140 Misc. 
177; Duryee v. Orcott, 9 Johns. 248. 


But see Campbell v. Butler, 4 Abb.Pr. 
Hoe 


N.D.—Huber v. Wanner, 243 N.W. 
661; Clark v. Cleveland, 235 N.W. 342, 
60 N.D. 460. 

S.D.—Ivanusch vy. Great Northern 
yen COs 51 28 ANOWaaess, 2OrsuD. 41535 
Smail v. Gilruth, 66 N.W. 452, 8 S.D. 
287. 

Tex.—Sun Lumber Co. v. Huttig 
Sash & Door Co., (Civ.App.) 36 S.W. 
(2d) 561. 

. Utah.—Pace v. Wolfe, 289 P. 1102, 
76 Utah 368. 

Wash.—State v. Superior Court of 

King County, 286 P. 851, 156 Wash. 


302; Leopold v. Livermore, 197 P. 
778, 115 Wash. 481. 
Wis.—State v. Werner, 194 N.W. 


815, 181 Wis. 275; Meiners v. Loeb, 
25 N.W. 216, 64 Wis. 343 Loverr Couil- 
lard v. Johnson, 24 Wis. 533]; Foster 
v. Bacon, 9 Wis. 345. 


{a] County of residence.—(1) ‘Un- 
der the code, which provides that 
“the action shall be tried in the coun- 
ty in which the defendants, or any 
one of them, may reside at the com- 
mencement of the action,” if a suit 
be commenced in a county other than 
the residence of defendant, he has an 
absolute right to have the place of 
trial changed to that county of which 
he is a resident. Williams v. Keller, 
6 Nev. 141. (2) Defendant has an ab- 
solute right to have the place of trial 
changed to the county where one of 
the parties resides. Universal Film 
Exchanges v. Perriello, 250 N.Y.S. 
126, 140 Misc. 177. 


{[b] County where property locat- 
ed.— Where a complaint shows on its 
face that the property is situated in 
another county, and a motion is made 
by defendant to change the venue, 
the right to a change was absolute, 
and the court had no jurisdiction to 
proceed with the case. Smith v. Peo., 
29 P. 924, 2 Colo.App. 99 [dist Fletch- 
er v. Stowell, 28 P. 326, 17 Colo. 94]. 


VENUE 


[c] Actions against public officers. 
—(1) A defendant, sued for. an act 
done as a public officer, has an abso- 
lute right to have the trial changed 
to the county where his unlawful act 
was committed, although plaintiff 
would otherwise have had the right 
to select another county. State v. 
District Court of Second Judicial 
Dist., 118 P. 268, 43 Mont. 571, Ann. 
Cas.1912C 348. (2) Where an action 
against an officer is not brought in 
the proper county, the officer may 
demand and obtain a change of venue 
as a matter of absolute right. Huber 
v. Wanner, (N.D.) 243 N.W. 661. 


[d] Stipulations to avoid change. 
—Defendant has the right to have the 
venue changed to the county where 
the cause of action arose, and plain- 
tiff cannot devest him of this right, 
except by stipulating to give evidence 
arising in the county where he has 
laid the venue, and, in addition to 
that, state that he had material wit- 
nesses residing in that county. Dur- 
yee v. Orcott, 9 Johns. (N.Y.) 248. 

17. Cal.—Wong Fung Hing v. San 
Francisco Relief & Red Cross Funds, 
115 PR s3ihalo Cal-App Abs 7. G 

Minn.—Peterson v. Carlson, 149 N. 
W. 5386, 127 Minn. 324. 

Mont.—O’Hanion v. Great North- 
ern Ry. Co., 245 P. 518, 76 Mont. 128. 


S.D.—Ivanusch y. Great Northern 
Ry- (Col, Vh2'8 ONAWereeont 20 sous a tas 
ea v. Gilruth, 66 N.W. 452, 8 S.D. 
87. 

Utah.—Pace vy. Wolfe, 289 P. 1102, 
76 Utah 368. 

Wis.—State v. Werner, 
Si5,. 1S Wis! 3205. 


[a] Where defendants were not 
chargeable with laches in presenting 
a motion for a change of venue, it 
was the trial court’s plain duty to 


194 N.W. 


grant it. Pace v. Wolfe, 289 P. 1102, 
76 Utah 368. 
[b] Demand must be seasonable. 


—Whitcher v. Union Grange Fair 
Ass’n, 92):A. 97/35, 77 IN-E. 406. 


18. Mansfield v. Pickwick Stages, 
Northern Division, 215 P. 389, 191 
Cal.) 1290 James. Rolph »&mComey. 
Krueger, 286 P. 1060, 105 Cal.App. 35; 
Cassatt v. First Nat. Bank, 153 A. 
377, 9 N.J.Mise. 222. 


[a] Necessity of showing cause,— 
The prosecutor on a rule to show 
cause for a change of venue must 
show a special cause for the change. 
Cassatt. v. First’ Nat. Bank, 153° A. 
377, 9 “Nu. Mise! 222. 


19. Mansfield v. Pickwick Stages, 
Northern Division, 215 P. 389, 191 
Cal. 129; James Rolph & Co. v. Krueg- 
er, 286 P. 1060, 105 Cal.App. 35; Wong 
Fung Hing v. San Francisco Relief 
Ko Red: (Crass Bunds weisl omic os komo 
Cal.App. 537. 

20. McSherry v. Pennsylvania Con- 
solidated Gold Min. Co., 32 P. 711, 97 
Cal. 637 [foll Cook v. Pendergast, 61 
Cal wim Vv eederivey Bakerntiss: INGY. 
156 [rev 28 Hun 3818, 10 N.Y.Wkly. 
Dig. 498]. 

[a] Prejudice of judge in defend- 
ant’s county.—(1) In a divorce suit 
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ing Action. Where the county in which an action is 
pending is divided so that, were the action commenc- 
ed subsequently, venue would properly be laid in the 
county newly organized or to which the territory is 
annexed, the decisions are conflicting as to whether” 
the case will be transferred to the latter county; 
some holding that it will not be transferred,?* and 
others holding that the rearrangement of boundaries 


not commenced in the county of de- 
fendant’s residence, he is entitled to 
have the venue changed to that coun- 
ty, notwithstanding plaintiff’s affidav- 
it that the circuit judge thereof is 
prejudiced against her, although, on 
renewal of such affidavit after the 
change of venue, she may be entitled 
to have the cause sent out of that cir- 
cuit for trial. Moe v. Moe, 39 Wis. 
308. (2) Where defendant claims in 
writing his right to have the venue 
of the action changed to the county 
in which the resided when the suit 
was brought and where the summons 
was served, it is the duty of the 
judge to order the change of venue, 
notwithstanding the judge of that 
county had been previously retained 
as counsel for plaintiff. State v. Mc- 
Arthur, 13 Wis. 407. 


21. Cal.—McSherry v. Pennsyl- 
vania Consolidated Gold Min. Co., 32 
P. 711, 97 Cal. 637 [foll Cook v. Pen- 
dergast, 61 Cal. 72]. Contra Hall v. 
Central Pac. R. Co., 49 Cal. 454; Ed- 
wards v. Southern Pac. R. Co., 48 Cal. 
460; Hanchett v. Finch, 47 Cal. 192; 
Jenkins v. California Stage Co., 22 
Pan 537; Loehr y. Latham, 15 Cal. 


N.Y.—Levey v. Payne, 192 N.Y.S. 
346, 200 App.Div. 30; Lageza v. Chel- 
sea Fibre Mills, 119 N.Y.S. 906, 135 
App.Div. 731; Mills & Gibb v. Starin, 
104 N.Y.S. 230, 119 App.Div. 336, 39 N. 
Y.Civ.Proc. 338; Moore v. Gardner, 
5 How.Pr. 243, 3 Code Rep. 224. 


S.D.—Ivanusch y. Great Northern 
Ry: /Co., 128 NWey 33385026 SiDy aes 
Sane v. Gilruth, 66 N.W. 452, 8 S.D. 
287. 

Wash.—Leopold v. Livermore, 197 
BioU(8,) Li SwWashie4say 


Wis.—Meiners vy. Loeb, 25 N.W. 216, 
64 Wis. 343 [overr Couillard vy. John- 


son, 24 Wis. 538]; Wan Kleck v. 
Hanchett, 8 N.W. 236, 51 Wis. 398; 
Bonnell v. HEsterly, 30 Wis. 549. 


er Couillard v. Johnson, 24 Wis. 


Contra Jones v. Swank, 55 N.W., 
1126, 54 Minn. 259. 


22. McSherry Vv. Pennsylvania 
Consol. Gold) Min. Co.,) 32 P71 97 
Cal. 637 [foll Cook vy. Pendergast, 61 
Cal. 72). 


[a] Reason for rule.—A motion 
for a change of venue, on the ground 
that it was not brought in the prop- 
er county, will not be denied on the 
ground that an impartial trial could 
not be had in the proper county, or 
that the convenience of witnesses and 
the ends of justice would be promoted 
by the retention of the action in the 
county where it was brought, as it 
would require a premature decision on 
such questions. McSherry v. Penn- 
sylvania Consol. Gold Min. Co., 32 P. 
711, 97 Cal. 637 [foll Cook v. Pender- 
Bast, 6liGalor2Z ic 


23. Ga.—Weatherly vy. Cotter, 83 
S.E. 104, 142 Ga. 457; Carroll & Downs 
v. Groover, 110 S.E. 30, 27 Ga.App. 
(ai. But see Vicnieht pve knishteoT 
ah 683; Murdock vy. Little, 18 Ga. 


Ky.—McNew vy. Williams, 36 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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furnishes a ground for change of venue.?4 


[§ 244] 4. Change of Residence of Party. That 
a defendant changes his residence pending the action 
gives him no ground for having the action trans- 


ferred.?® 
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[§ 245] 5. Disqualification or Prejudice of Judge 


687, 18 Ky.L. 364. 
Me.—Blake vy. Freeman, 13 Me. 130. 
Or.—Wyman v. Noonday Mining 
Cos 19289, LOONOrs 211: 
S.C.—Best vy. Barnwell County, 103 
Puta. Jeo. 


Tex.—Dodson vy. Bunton, 
507, 81 Tex. 655. 


[a] Where attachment was made 
returnable to a city court in a cer- 
tain county, but before trial a consti- 
tutional amendment was ratified cre- 
ating a new county which included 
that portion of the former county 
wherein the cause of action originat- 
ed, it was held that it was not error to 
refuse to transfer the cause from the 
city court to the proper court in the 
new county, the city court having fu- 
risdiction by virtue of the act creat- 
ing it. Carroll & Downs v. Groover, 
110 S.E. 30, 27 Ga.App. 747. 


[b] Foreclosure proceedings 
against a mining company on account 
of unpaid taxes were properly con- 
tinued in Douglas County, where in- 
stituted, where the mining company’s 
property was situated, despite L. 
(1915) c 65, amending Lord L. § 2557, 
to change the boundary line between 
Lane and Douglas Counties, so that 
the property was thereafter in Lane 
County. Wyman v. Noonday Mining 
Co.,7197 P.. 289, 100.Or.. 241. 


[c] New counties.—(1) Rev. St. 
art 1274 (Vernon Civ. St. Annot. art 
2173) provides that, where a suit 
may be pending in certain courts of 
any county, out of the territory of 
which a “new county” has been or 
may hereafter be “made,’’ and defend- 
ant does not reside in the territorial 
limits of the county wherein such 
suit is pending, and, when it was in- 
stituted, did not reside within the 
remaining portion thereof, but was a 
resident of the present territorial 
limits of the “new county,’’ he shall 
be entitled to a change of venue to 
such “new county.” It was held that, 
where an action was brought in the 
county to whieh the county of defend- 
ant’s residence was annexed for judi- 
cial purposes, and while it was pend- 
ing the boundary of an organized ad- 
jacent county was changed, causing 
defendant to become a resident there- 
of, it was error to grant a change of 
venue thereto, as it was not a “new 
county.” Dodson v. Bunton, 17 S.W. 
507, 81 Tex. 655. (2) Where, subse- 
quent to a lynching in B county, but 
prior to trial of a claim of damages 
therefor against B county, a new 
county was formed from portions of 
B county and another county, a provi- 
sion in the act forming the new coun- 
ty for transfer to the court calendar 
of the new county of pending civil 
actions in the two old counties, “in 
which the defendant resides in that 
portion of said counties now estab- 
lished as” the new county, was inap- 
plicable to support the contention 
that the lynching damages action 
should be transferred to the new 
county for trial, as it could not be 
successfully contended that defend- 
ant resided in any particular portion 
of B county. Best v. Barnwell Coun- 
ty, 103 S.B. 479, 114 S.C. 123. 

24 Uurlburt v. Westbrook, 71 So. 
902, 111 Miss. 643; Bookwalter v. Con- 
rad, 39 P. 578, 851, 15 Mont. 464; 


17 S.W. 


Board of Com’rs of Kiowa County v. 
Kiowa Nat. Bank in Snyder, 284 P. 
634, 141 Okl. 271; Forbes v. Davison, 
11 Vt. 660. 


[a] Action on drainage bonds.— 
Where, after filing an action on a 
bond issued by the county for a drain- 
age district, the district’s territory is 
transferred to another county, the 
case must be transferred to the other 
county. Board of Com’rs of Kiowa 
County vy. Kiowa Nat. Bank in Snyder, 
284 P. 634, 141 Okl. 271. 

[b] Beplevin.—Under Acts (1892) 
ec 93, dividing Coahoma County into 
two court districts, § 13, providing 
that defendant, a resident of the sec- 
ond district, sued in replevin in the 
first district, the sheriff replevying 
property in the second district was 
not entitled to dismissal, but merely 
to have the case_transferred to the 
second district. Hurlburt v. West- 
brook, 71 So. 902, 111 Miss. 643. 


[c] Time of application for trans- 
fer.—Const. art 8 § 11 provides that 
actions concerning land shall be 
“commenced” in the county in which 
the land is situated. Code Civ. Proc. 
§ 56 provides that such actions shall 
be “tried’’ in the county where the 
land is situated. It was held that, 
where an action was commenced in 
a county in which the land was then 
situated. and subsequently, and be- 
fore defendant’s appearance, a new 
county was formed out of that part in 
which the land was, defendant was 
entitled to a change of venue to the 
new county, if he applied therefor at 
the time he appeared. Bookwalter v. 
Conrad, 39 P. 573, 851, 15 Mont. 464. 


[d] Construction of statute.—The 
statute of 1836, organizing the coun- 
ty of Lamoille, required only such 
actions to be removed there from oth- 
er counties as it was apparent of rec- 
ord would have been there commenc- 
ed, had there been such _ county. 
Forbes v. Davison, 11 Vt. 660. 


25. Jordan v. Holzheimer, 6 Alas- 
ka 681; Weatherly v. Cotter, 83 S.E. 
104, 142 Ga. 457; Kiburz v. Jacobs, 73 
N.W. 1069, 104 Iowa 580; Hollowell 
v. Dickerson, 46 Iowa 569. 


[a] Judgment against 
ship.—One of several partners, 
against whom a firm creditor, after 
recovering judgment against the firm, 
seeks to enforce the collection of the 
unpaid balance of the judgment, and 
to have execution thereon levied 
against such partner, who has re- 
moved to another county since the 
recovery of the judgment, is not en- 
titled to have the venue changed to 
that county. Hollowell v. Dickerson, 
46 Iowa 569. 


[b] Temporary residence,—De- 
fendant, a resident of Ketchikan, in 
southeastern Alaska, was appointed 
district judge and assigned for serv- 
ice in the second division, with his 
official headquarters and residence at 
Nome. When his term of office ex- 
pired, he shipped his household goods, 
and sent.his family away from Nome, 
preparatory to returning to his orig- 
inal residence at Ketchikan. Just 
prior to his departure he was served 
with summons and complaint in a 
suit by plaintiff for damages sound- 
ing in tort, for slander. Defendant 
applied for change of venue from 


partner- 


—a. In General. 
the judge is frequently made a ground for changing 
the venue of an action,?7 but bias and prejudice did 
not disqualify him at common law? nor are they 
usually held to do so under the statutory systems 
in the absence of express provision.?® 
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By statute,?® disqualification of 


In numerous 


Nome to his permanent place of resi- 
dence at Ketchikan, in the first divi- 
sion. It was held that defendant’s 
permanent residence was in Ketchi- 
kan, that the action is transitory, 
commenced in a place remote from the 
residence of defendant, and that de- 
fendant will be put to unnecessary 
expense and inconvenience, if requir- 
ed to defend in Nome, hence a mo- 
tion to change the place of trial from 
Nome to Ketchikan was granted, the 
costs to abide the final decision of the 


case. Jordan v. Holzheimer, 6 Alas- 
ka 681. 

26. See statutory provisions. 

27. State v. District Court of Sec- 


ond Judicial Dist., 118 P. 268, 43 Mont. 
571, Ann.Cas.1912C 343. 


28. Peo. v. Scott, 157 N.H. 247, 326 
TU, Sen 
29. Cal.—Bulwer Consol. Min. Co. 


v. Standard Consol. Min. Co., 23 P. 
1109, 83 Cal. 613; McCauley v. Weller, 
12 Cal. 500. 


Fla.—Meadows v. Newman, 90 So. 
694, 83 Fla. 77; State v. Wills, 78 So. 
603, 75 Fla. 553. 

Idaho.—Day v. Day, 86 P. 531, 12 
Idaho 556. 


Ind.—Morris v. Graves, 2 Ind. 354; 
Millison v. Holmes, 1 Ind. 45. 


Mont.—Finlen v. Heinze, 80 P. 918, 
32 Mont. 354; In re Davis’ Estate, 27 
P3842, 14 Mont) i 


Nev.—State v. Second Judicial Dist. 
Court in and for Washoe County, De- 
partment 2, 287 P. 957, 52 Nev. 379: 
Allen v. Reilly, 15 Nev. 452. 


pocket re Brown, 39 P. 469, 2 Okl. 


Tex.—Murray v. Broughton, 46 Tex. 
351. But see Dewitt v. Herron, 39 Tex. 
675 (Act [1843] [Hart. Dig. p 637] 
providing tor a change of venue in 
cases where the judge was interested, 
was not supplied and repealed by the 
act of 1846, nor by the constitution; 
although there was no statute in 1847 
specially authorizing a change of ven- 
ue where the judge was related to one 
of the parties, a reasonable construc- 
tion of the constitution and laws then 
in force would give the district judg- 
es full authority ‘‘to order a change of 
venue of a case whenever the judge 
was disqualified to sit in the case’’). 


[a] UWse of terms derogatory to 
character.—Entertainment of a preju- 
dice, and the use of harsh and violent 
terms derogatory to the character of 
a party to a suit, on the part of the 
judge before whom the suit is to be 
tried, is not cause for change of ven- 
ue. Millison v. Holmes, 1 Ind. 45. 


[b] Consent of parties.—(1) Under 
Const. art 5 § 19, a civil case at law 
eannot be transferred from circuit 
court in which it is pending to an- 
other circuit court because of dis- 
qualification of judge to try it, ex- 
cept on consent of all the parties. 
State v. Wills, 78 So. 608, 75 Fla. 553. 
(2) Const. (1885) art 5 § 19, provides 
that when a civil case at law in which 
the judge is disqualified shall be ecall- 
ed for trial in a circuit court, the par- 
ties may agree upon an attorney at 
law who shall be judge ad litem. The 
parties may, however, transfer the 
cause to another circuit court, or may 
have the case submitted to a referee. 
It was held that a civil case at law 


152 [67 C. J.] 
jurisdictions, however, by statute,?° prejudice of the 
judge is made a ground of disqualification®? and for 
a change of venue.*2 Such statutes are to be liber- 
ally construed,** but bias or prejudice must be that 
of the particular judge before whom the action is 
pending or to be tried*®* or who may rule on motions 
in the ease.?® It is not permissible to charge preju- 
dice of the judge of any court other than the one 
to whom the application is addressed.2° The dis- 
qualification of one of the judges of a subdivision 
prevents him from acting in the case,*’ but if there 
is more than one judge in the circuit, one of whom 
is not disqualified, it is not error to refuse a change 
of venue.** 

Nature of prejudice. The prejudice of the judge, 
for which a change of venue may be had, must be 
a personal prejudice against the ltigant or his at- 
torney®® or in favor of the adverse party,*® of such 
a character as would render it improbable that he 
would give the litigant an impartial trial.4+ It is 
not sufficient that the judge entertains a prejudice 


VENUE 


[$§ 245-247 


against the cause,*? or defense,*? nor that he has 
formed an opinion on a question of law,** nor that 
the prejudice is based on, or grows out of, the busi- 
ness relations of the judge,*®> nor that it is a mere 
interest in an abstract question that may be in- 
volved.*® 


[§ 246] b. Particular Grounds—(1) Interest in 
Result. The interest which will disqualify a judge 
must be a pecuniary one.*7 He will be disqualitied if 
he is a party,*® if he is interested in an estate be- 
fore him, or in money coming therefrom to the 
heirs,*® or if he is a stockholder and an officer of a 
corporation involved in the suit,®® although not. if 
he is merely a stockholder in a similar corporation.®+ 
An interest as a property owner and taxpayer is, 
however, too remote. 


[§ 247] (2) Relation to Parties or Counsel. It is 
ordinarily a ground for a change of venue that the 
judge is related, or related within certain degrees, 
to one of the parties to the aetion®* but it is not suf- 


50. Hultner-Wallner v. Feather- 


cannot be transferred from the circuit 
eourt in which it is pending to another 
circuit court, because of the disquali- 
fication of the judge to try it, except 
on consent of all the parties to the 
action. State v. Walker, 6 So. 169, 25 
Fla. 561. 


20. See statutory provisions. 


Sl. Day v. Day, 86 P. 531, 12 Idaho 
Hoos Lut Viestace, 27. OhioGinCw 6. 

[a] @udges within statute.—Rev. 
St. § 550, relating to the’ change of 
venue for the prejudice or disqualifi- 
cation of the judge, sets forth pri- 
marily the grounds of his disqualifi- 
eation, and secondarily the means to 
be pursued to obtain a judge, who is 
not disqualified, and it applies to all 
common pleas judges of the state. 
Hunt v. State, 27 OhioCir.Ct. 16. 


32. Gandia v. Stubbe, 29 Porto Rico 
141; Laino v. Blondet, 27 Porto Rico 
321 (Code Civ. Proc. § 83); Dodge v. 
Barden, 33 Wis. 246. 

33. Hultmer-Wallner v. Feather- 
stone, 283 P. 42, 48 Idaho 507. 


34 Paige v. Carroll, 61 Cal. 215; 
Bash vy. Evans, 40 Ind. 256; Gandia v. 
Stubbe, 29 Porto Rico 141. 


[a] Illustrations.—(1) The judge 
who is actually holding court is ‘the 
judge thereof,” within the statute, 
and, if the judge aforesaid is not dis- 
qualified, it is no ground for removal 
that the judge of the superior court 
may be disqualified. Paige v. Car- 
TOM, ole Cala. 5s (2) An attorney, 
regularly appointed by the judge of 
the court of common pleas, to act as 
judge during the absence of the regu- 
lar judge, commits no error in over- 
ruling an application for a change of 
venue founded on an affidavit charg- 
ing prejudice in the regular judge. 
Bash v. Evans, 40 Ind. 256. (3) Preju- 
dice of a court employee is not suffi- 
cient -ground. Laino v. Blondet, 27 
Porto Rico 321. 


35. Allerton v. Eldridge, 
252, 56 Iowa 709. 


36. Eudaley v. Kansas City, Ft. S. 
& M. R. Co., 85 S.W. 366, 186 Mo. 399; 
Gerhart Realty Co. v. Weiter, 83 S.W. 
278, 108 Mo.App. 248. ~ 


10 N.W. 


37. Hunt v. State, 27 OhioCir.Ct. 
16. 

3S. Chicago; “Bl 7& -Q: BR. Cos 
Perkins, 17 N.H. 1, 125 Ill. 127 [aff 26 


ill.App. 67]. 
@9. Cal.—-In re Dolbeer’s Estate, 96 


P. 266, 153 Cal. 652, 15 Ann.Cas. 207. 

Fla. Purvis v. Frink, 46 So. 171, 
bie ile, yale 

Idaho.—Bell vy. Bell, 111 P. 1074, 18 
Idaho 636. 

Mo.—Bent v. Lewis, 15 Mo.App. 40. 

Wash.—State v. Clifford, 118 P. 40, 
65 Wash. 313. 

Wis.—Western Bank y. Tallman, 15 
Wis. 92. 

40. Keen vy. Brown, 35 So. 401, 46 
Fla. 487. 


41. Bell v. Bell, 111 P. 1074, 18 
Idaho 636. 

42. In re Dolbeer’s Hstate, 96 P. 
266, 153° Cal 652) 15, Anni@as. 267, 


Bent v. Lewis, 15 Mo.App. 40. 

43. Bent v. Lewis, supra. 

44. Hays v. Morgan, 87 Ind. 231; 
Laino v. Blondet, 27 Porto Rico 321; 
Western Bank vy. Tallman, 15 Wis. 92. 

[a] Prior decision.—A change of 
venue for bias of the trial judge is 
properly denied, where the affidavit 
shows that the reason therefor was a 
prior decision of law against the par- 
ty. Hays v. Morgan, 87 Ind. 231. 

45. Purvis v. Frink, 46 So. 171, 55 
Fla. 715. 

46. Purvis v. Frink, supra. 


47. State v. Winget, 37 OhioSt. 153; 
Gandia v. Stubbe, 29 Porto Rico 148; 


Barnett) v.' AShmore, 81 P. 466, 5 
Wash. 163; Hungerford v. Cushing, 2 
Wis. 397. 


48. State ex rel. Scott v. Smith, 75 
S.W. 586, 176 Mo. 90; Hawpe v. Smith, 
22 Mex, 7410. 


[a] ITlustrations.—(1) It is error 
for a judge to overrule a motion for 
change of venue in a case in which he 
isa party defendant on the record, but 
not served with process, although the 
motion be made by a codefendant, who 
is served; and a subsequent dismissal 
as to the judge will not cure the error. 
Hawpe v. Smith, 22 Tex. 410. (2) In 
proceedings for the disbarment of an 
attorney, when the attention of the 
trial judge was called to the fact that 
he was a member of the bar associa- 
tion, complainant, and an _ active 
prosecutor in the matter, and there- 
fore interested, it became his duty to 
award a change of venue. State ex 
rel. Scott v. Smith, 75 S.W. 586, 176 
Mo. 90. 


43, 
OG 


In re White’s Estate, 87 Cal. 


stone, 283 P. 42, 48 Idaho 507; Parks 
v. Sessions, 240 Ill.App. 289; Jones v. 
American Cent. Ins. Co., 109 P. 1077, 
83 Kan. 44. : 


51. Purvis v. Frink, 46 So. 171, 55 
Fla. 715. 
52. Higgins v. San Diego, 58 P. 700, 


59 PB. 209, 126 Cal. 303; In re Hunting- 
ton County Line, 14 Pa.Super. 648; 
Lewisburg Bridge Co. v. Union, ete., 
Counties, 19 Pa.Dist. 1046, 37 Pa.Co. 73; 
Brittain v. Monroe County, 31 Pa.Co. 
161. Contra Jefferson County Sup’rs 
v. Milwaukee County Sup’rs, 20 Wis. 
139 holding that (where a claim in 
favor of J. county agamst M county 
for six hundred fifty-two dollars had 
been disallowed by the board of 
supervisors of thé latter, and an 
appeal taken to the circuit court of 
M county, it was held that a motion 
for a_ change’ of the place of trial 
should have been allowed, on the 
ground of interest of the judge). 


fa] Tllustration.—In an action 
against a county, the plea that the 
president judge is a property owner 
and taxpayer of the county, does not 
make him personally interested with- 
in Aet March. 30, 1875 § 1 par 1 C12 
P. L. § 111), so as to require change 
of venue. Brittain v. Monroe County, 
63 A. 1076, 214 Pa. 648. 


53. De La Guerra v. Burton, 28 Cal. 
592; Smith v. Amiss, 66 N.E. 501, 30 
Ind.App. 5380; Barnes v. Common- 
wealth, 2 Pennyp. 506, 1 Del.Co. 228, 
2 Kulp 59, 11 Wkly.N.C. 375. 

[a] Third degree of consanguinity. 
—De La Guerra v. Burton, 23 Cal. 592. 

[b] Relation to member of com- 
pany.—Under Burns Rev. St. (1901) § 
416, providing that change of venue 
may be had on affidavit showing that 
the judge is of kin to either party, the 
fact that a son of the judge is a mem- 
ber of the company which is plaintiff 
in the case is ground for a change. 
Smith v. Amiss, 66 N.E. 501, 30 Ind. 
App. 530. 

[ec] Other judges competent.—In 
a desertion proceeding under the act 
of 1867, a challenge to one of the as- 
sociate judges, because he was the un- 
cle of the prosecutrix, is no ground 
for a change of venue, where he was 
not the judge by law required to de- 
cide the case, and the other two judges 
were competent. Barnes v. Common- 
wealth, 2 Pennyp. 506, 1 Del.Co. 228, 
2 Isulp. 593d Wkly. N.Cii75: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ficient that he is related to some one not a party who 
has some interest in the subject matter of the suit,°* 
and it is not sufficient that he is related to one of the 


attorneys in the case.°® 


[§ 248] (3) Witness in Case. If the trial judge is 
a witness,°® or has been a witness on a former trial 
of the case, the venue must ordinarily be changed,** 
unless the issue as to which he is a witness is strick- 


en out.°*® 


[§ 249] (4) Former Employment or Consultation 
as Attorney or Counsel. It is ordinarily a ground for 
a change of venue that the judge has formerly been 
employed as attorney or counsel, or has been con- 
sulted by one of the parties to the litigation,®® or 
has been under a general retainer from one of 
That the judge has been an attorney, or 


them.®° 


54. Williams v. Robles, 22 Fla. 95. 


{a] Illustration.—The fact that 
the judge is the brother-in-law of S, 
who purchased some property under a 
judgment which complainants sue to 
have set aside, in which suit S is not 
a party, is no ground for transferring 
the suit to another circuit, under Mc- 
Clellan Dig. p 337 § 28, which author- 
izes such a transfer only where the 

' judge is a party, or is interested in the 
cause, or where he would be excluded 
from being a juror by reason of inter- 
est, consanguinity, or affinity ‘‘to ei- 
ther of the parties.” Williams v. Ro- 
bles, 22 Fla. 95. 


55. Patrick v. Crowe, 25 P. 985, 15 
Colo. 543; Im re Wunsch’s Estate, 225 
NeW i WOO: tiie Minn.) 269s K ine, 


Security Co. of Pottstown, 88 A. 789, 
241 Pa. 547. 

[a] Tllustrations.—(1) That a 
brother of the judge is attorney for 
one of the parties does not disqualify 
the judge. Patrick v. Crowe, 25 P. 
985, 15 Colo. 548. (2) That the judge’s 
son appeared for respondents in a 
proceeding to share in the estate is 
no ground for change of venue. In 
re Wunsch’s Hstate, 225 N.W. 109, 177 
Minn. 169. (3) That the son of the 
judge was attorney for plaintiff was 
not ground for a change of venue, es- 
pecially where defendant had _ prior 
thereto filed an affidavit of defense 
with knowledge of the son’s employ- 
ment. King v. Security Co. of Potts- 
town, 88 A. 789, 241 Pa. 547. 


56. Parks v. Sessions, 240 I11.App. 
289; Roberson y. Tippie, 126 Ill.App. 
579; Spencer v. Iowa Mortg. Co., 50 
P. 1094, 6 Kan.App. 378. 


57. Burlington Ins. Co. v. McLeod, 
19 P. 354, 40 Kan. 54. 


58. Farmers’ State Bank of Cun- 
ningham y. Crow, 267 P. 1100, 126 Kan. 
395. 

59. Kan.—Beachy v. Jones, 195 P. 
184, 108 Kan. 236; City of Leaven- 
worth y. Green River Asphalt Co., 
165 P. 824, 101 Kan. 82. 

Mich.—Fellows v. Canney, 42 N.W. 
958, 75 Mich. 445; Curtis v. Wilcox, 41 
N.W. 863, 74 Mich. 69; Stimson v. 
Michigan Shingle Co., 39 N.W. 14, 71 
Mich. 374; Peo. v. Judge of Saginaw 
Circuit Court, 26 Mich. 342. 

Mo.—Bailey v. Kimbrough, 37 Mo. 
182. 

Nev.—Gamble v. First Judicial Dist. 
Wil 4 Poo 530, 420, NOV. (2d0- 

N.Y.—Van Rensselaer v. Douglas, 2 
Wend. 290. 

fa] Nature of consultation.— 
Where the judge’s testimony shows 
that one of the parties to a suit stated 
the case on its merits to him before 
he became judge, and consulted him 

about compromising, and that he gave 


VENUE 


the parties.®? 


partially.®° 


advice on that subject to such party, 
but refused to meddle with the case 
because other counsel had been em- 
ployed, the suit should be transferred, 
although the judge also testifies that 
he does not consider that he had been 
consulted in the case. Curtis v. Wil- 
cox, 41 N.W. 863, 74 Mich. 69. 

{b] Jurisdiction of commissioner. 
—A petition to a circuit court com- 
missioner, alleging that the trial 
judge had been counsel for petitioner 
in a former trial of the cause, and 
had assisted in striking a jury, and 
had announced that he could not try 
the case, aS he had been of counsel, 
is sufficient to give the commission- 
er jurisdiction to pass on the right 
to change of venue. Fellows v. Can- 
ney, 42 N.W. 958, 75 Mich. 445. 


[ec] Effect of statute.—Comp. L. 
(1857) § 3445, providing for the trans- 
fer of a suit to another circuit when- 
ever the judge in which it is pending 
“has heretofore been consulted or em- 
ployed as counsel in said suit,” is not 
limited to the cases before the passage 
of the statute. This language refers 
to the time of the application for 
transfer, and not to the time of the 
passage of the act. People v. Judge 
of Saginaw Circuit Court, 26 Mich. 
342. But see Ladd v. Methodist Epis- 
copal Church of East Saginaw, 2 Mich. 
N.P. 156 (holding that, under Comp. 
L. § 3445, providing that whenever 
any civil suit or proceeding shall be 
pending in any circuit court in which 
the judge shall be interested as a par- 
ty, “or has heretofore been consulted 
or employed,” etc., the Same may be 
transferred, it is no ground for the 
transfer of a cause that the judge has 
been consulted or employed as coun- 
sel in the cause subsequent to the 
taking effect of the act). 


60. Kern Valley Water Co. v. Mc- 
Cord? 10 P. 37.98,, 70 Cal. 6463 Lux vy. 
Hagein, 13 Pi 654,072 Cal. xxii. 


Gl. ‘Kerr v. Burns, 938.P. 1120;,42 
Colo. 285; Houston & T. C. Ry. Co. v. 
Ryan, 44 Tex. 426. 


[a] Tllustrations.—(1) Change of 
venue was not required in an action 
to enjoin parties holding decreed wa- 
ter priorities from taking more than 
they are entitled to, because the judge 
was an attorney in the suit in which 
the priorities were adjudicated. Kerr 
v. Burns, 93: P=1120, 42 Colo. 285. (2) 
That the presiding judge had, as coun- 
sel, given an opinion with regard to 
the validity of the title to the land in 
controversy, is not ground for change 
of venue. Houston & T. C. Ry. Co. v. 
Ryan, 44 Tex. 426. 

62. Karcher v. Pearce, 24 P. 568, 
14 Colo. 557. 

63. Hungerford v. Cushing, 2 Wis. 
397. 
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has given an opinion as to matters relating to the 
subject matter of the suit does not furnish ground 
for a change of venue,*! nor does the fact that he 
has been counsel for plaintiff in a suit against one of 
Venue need not be changed because 
the judge has defended one of the parties to the ac- 
tion in a criminal prosecution,**® or has represented 
the state in a prosecution against him.°* 


[§ 250] c. Showing of Prejudice. 
presumed that the judge will not try the case im- 
On the contrary, it must be presumed 
that the court will consider every case on its merits 
and not bring into it impressions produced in other 
litigations,®® and prejudice on his part must be 
shown to exist as a matter of fact, in order to dis- 
qualify him;°? the mere apprehension of a party is 


It will not be 


64. Karcher y. Pearce, 24 P. 568, 14 
Golo. 557; Gandia v. Stubbe, 29 Porto 
Rico 141. 


65. Reeves v. Reeves, 59 Ill. 203; 
St.Louis &(S. 5h. Ro Cova bizeinres 
Mining Co., 123 S.W. 70, 139 Mo.App. 
272; Lent v. Ryder, 62 N.Y.S. 400, 47 
App.Div. 415, 7 N.Y.Ann.Cas. 262. 


[a] Illustrations.—(1) A party 
made application in the circuit court 
for a change of venue on the ground 
of prejudice of the judge. It appear- 
ed that the cause had been previously 
before the supreme court, and re- 
manded to the court below, with di- 
rection that it enter a specific decree. 
it was held that the application was 
properly refused, as it was hardly 
supposable that any degree of preju- 
dice could interfere to prevent the 
circuit court judge from correcting 
the decree according to the direction 
of the supreme court. Reeves v. 
Reeves, 59 Ill, 208. (2) Although Tt 
(1892) c 491 §§ 13, 14, amended by L. 
(1893) c 269, make it the duty of a 
county judge to attend at the drawing 
of jurors, and he may be appointed to 
do the drawing, it will not be presum- 
ed that a fair trial cannot be had in 
a cause in which plaintiff was the 
county judge, and was present at the 
drawing of jurors as required, there 
being no charge of irregularity in 
such drawing; and a change of venue 
will not be granted on that ground 
alone. Lent v. Ryder, 62 N-Y.S. 400, 
47 App.Div. 415, 7 N.Y.Ann.Cas. 262. 
(3) On the day a cause was set for 
trial, defendants filed amended an- 
swers raising a new issue, whereupon 
plaintiff applied for a continuance, 
and stated that it would be necessary 
to obtain witnesses from abroad, 
which would take considerable time. 
The court granted the application for 
a continuance, but set the case for the 
succeeding day, over plaintiff's pro- 
test, and on the next day plaintiff 
applied for a change of venue for 
prejudice of the judge. It was held 
that plaintiff's attorney was not 
chargeable with bad faith in making 
such application because of the court’s 
refusal to grant a longer continuance. 
St. Louis & S. F. R. Co. v. Big Three 
Me Co., 123 S.W. 70, 139 Mo.App. 


66. Martinez v. Mendes, 33 Porto 
Rico'13. 


67. Cal.—Bstudillo  v. Security 
Loan & Trust Co. of Southern Cali- 
fornia, 109 P. 884, 158 Cal. 66; In re 
Dolbeer’s Estate, 96 P. 266, 153 Cal. 
652, 15 Ann.Cas. 207; Birch v. Orange 
County, Use Pa 931 151" (Cal Apps 7 
Dakan v. Superior Court of Santa 
oes County, 82 P. 1129, 2 Cal.App. 
52. 

Colo.—Doll v. Stewart, 70 P. 326, 
30 Colo. 320; Colorado Fuel & Iron 
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insufficient. °* 


Co. v. Four Mile Ry. Co., 66 P. 902, 29 
Colo. 90. : 
Tll.—Peo. v. St. Louis Merchants’ 
Bridge Co., 118 N.E. 7838, 282 Hl. 408. 
Ind.—Shoemaker v. South Bend 
Spark Arrester Co., 35 N.E. 280, 135 
Ind. 471, 22 L.R.A. 332 


Kan.—In re Smith, 85 P. 584, ae 
Kan. 743; Isenhart v. Hazen, 63 BP. 45 


10 Kan. App. Sait 

Minn.—Burke y. Mayall, 10 Minn. 
287. 

Mo.—St. Louis, C. G. & Ft. S. Ry. 


oe; v. Holladay, 33 S.W. 49, 131 Mo. 
440. 


Pa.—Wallace v. Jameson, 36 A. 142, 


19, Pay 98; 394 WiklyeN C.2387,. 
Porto Rico.—Martinez vy. Mendez, 
33 Porto Rico 13; Gandia v. Stubbe, 


29 Porto Rico 141; 
27 Porto Rico 321. 


Laino vy. Blondet, 


Wash.—Stahl v. Schwartz, 120 P. 
856, 67 Wash. 25. : 
[a] Ilustrations.—(1) The fact 


that the judge, in proceedings for 
probate of a will, opposed on the sole 
ground of testamentary incapacity, 
added, in the facts found, after a 
verdict of the jury in favor of testa- 
mentary capacity, the formal finding, 
made ex parte, that testator was free 
from undue influence, does not show 
his prejudice, requiring a change of 
venue in a proceeding to contest the 
will after probate, on the grounds of 
testamentary incapacity and un- 
due influence. In re Dolbeer’s Hstate, 
96 P5266, 153 Cal. 652, 15. Ann:Cas. 
207. (2) The fact that the judge was 
counsel in litigation by the minority 
stockholders of a corporation against 
one of the plaintiffs, then a majority 
stockholder, who had acquired an op- 
tion on their shares, in which it was 
asserted that plaintiff was guilty of 
fraud, will not in subsequent litiga- 
tion show a prejudice against plain- 
tiff on the part of the judge, who had 
since been elevated to the bench, and 
warrant change of venue of an action 
against the county to recover taxes 
paid on lands which had been the 
property of the corporation, it not 
appearing that in the prior litigation 
the judge entertained any ac- 
tual prejudice, or in any wise ex- 
ceeded the duties of an attorney. 
Birch v. Orange County, 195 P. 931, 51 
Cal.App. 7. (3) On application for 
judgment for taxes against a company 
whose assessment had been increased, 
change of venue was imperative, 
where the county judge had urged a 
member of the board of review to vote 
against the increase, and was under 
indictment. Peo. v. St. Louis Mer- 
chants’ Bridge Co., 118 N.E. 733, 282 
fl. 408. (4) An application for 
change of venue on the ground that 
the opposite party had an undue in- 
fluence over the mind of the court is 
properly refused, it having been pre- 
pared before, and presented imme- 
diately after, an application by the 
party that a receiver be made a par- 
tye St, Mouis, C.'6.1& Mtns. sRynGo. 
v. Holladay, 33 S.W. 49, 131 Mo. 440. 
(5) A plea that the judge is not im- 


It is not enough to show the exist- 
ence of prejudice that the judge has granted a new 
trial because he had erred,*® nor that he had made 
repeated errors in rulings,’° or in former decisions [§ 
with relation to the case,7! nor that he is a friend 
of the opposing attorney,’? or of a party,’® nor that 
he has permitted a party condemning land to take 
possession without notice and on small preliminary 
deposits,’* nor that he has rendered previous judg- 
ments adverse to the petitioner,’® nor that he has 


Bank, 292 P. 8338, 145 Okl. 293; 


VENUE 


of Change. 


partial with respect to the matter in 
issue is not good where the only evi- 
dence in support of the plea is a let- 
ter from the judge to one of defend- 
ants calling his attention to certain 
articles in a newspaper, and stating 
that defendant ‘‘could put a stop to 
this if you [he] wished to,’ where 
neither the letter nor the matters re- 
ferred to had any connection with the 
suit. Wallace v. Jameson, 36 A. 142, 
L7Ole Pan: 98,3 9a Wikly.N.C.3 87.) C6.) 
The fact that the judge felt himself 
prejudiced was no ground for a 
change under the statute. lLaino v. 
Blondet, 27 Porto Rico 321. 


6S. In re Smith, 85 P. 584, 73 Kan. 
743. 
69. Stahl v. Schwartz, 120 P. 856, 


67 Wash: 25. 


70. Estudillo v. Security Loan & 
Trust Co. of Southern California, 109 
P. 884, 158 Cal. 66; Burke v. Mayall, 
10 Minn. 287; Gandia v. Stubbe, 29 
Porto Rico 141; Laino v. Blondet, 27 
Porto Rico 321. 


71. Burke v. Mayall, 10 Minn. 287. 


[a] Thus an application for a 
change of venue having been made 
upon the ground that there had been 
six hearings with relation to the case 
at bar before the sitting judge, and 
that he had decided erroneously in all 
of them, it was held that no presump- 
tion was raised that the court was 
prejudiced, and that the motion must 
be denied. Burke v. Mayall, 10 Minn. 
287. 

72. Dakan vy. Superior Court of 
Santa Cruz County,,$2) P..1129;, 2°Cal. 
App. 52. 

73. Isenhart v. Hazen, 
10 Kan.App. 577; 
Porto Rico 321. 


74 Colorado Fuel & Iron Co. v. 
re Mile Ry. Co., 66 P. 902, 29 Colo. 


63 Pats 
Laino v. Blondet, 27 


75. Doll v. Stewart, 70 P. 326, 
Colo.ve20% 
Rico 141. 


76. Shoemaker vy. South Bend Spark 
Arrester Co., 35 N.E. 280, 135 Ind. 471, 
Be La ReAS 0SiSee 


77. State v. 
Wash. 3138. 


78. Peo. v. District Court of Fre- 
mont County, 71 P. 388, 30 Colo. 488; 
Miller v. Weston, 138 P. 424, 25 Colo. 
App. 231 [aff 189 P. 610, 67 Colo. 5341; 
Levy v. Payne, 208 Ill.App. 141; Linn 
County Bank v. Grisham, 185 P. 54, 
105 Kan. 460; Twin City Fire Ins. Co. 
of Minneapolis, Minn., v. First Nat. 
State 
v. Brown, 1038 P. 762, 24 Okl. 433. 


[a] Conscience of judge.—(1) An 
application for a change of venue on 
account of the prejudice of the judge 
toward a litigant is addressed to the 
conscience of the judge. Linn County 
Bank v. Grisham, 185 P. 54, 105 Kan. 
460. (2) Trial judge, on application 
for change of venue on account of 
bias and prejudice, may consider 
knowledge of his own feelings toward 
applicant. Hipple v. Hipple, 278 15 
33, 128 Kan. 406. 


S 
0 
Gandia v. Stubbe, 29 Porto 


Clifford, 118 P. 40, 65 


denied a motion for a change of venue.7® 
porting affidavit must be deemed to be true and can- 
not be disputed.** 


251] d. Discretion as to Allowance or Denial 
Although under some statutes it has 
been held that granting or denying a change of ven- 
ue on the ground of prejudice is discretionary,** the 
general rule i is that if a proper application is made,*® 

the statute is mandatory’ and the court has no dis- 
cretion in the matter.*+ 


[§§ 250-251 


The sup- 


An interested judge, on mo- 


[b] Diligence of applicant.—Where 
it appears from a petition for a 
change of venue that knowledge of 
the alleged prejudice of the trial 
judge came to the petitioner on De- 
cember 27, the hour not being stated, 
and that notice was served on the op- 
posing counsel on December 28, at 3 
P. M., the appellate court cannot say 
that there was an abuse of discre- 
tion in refusing to grant the petition 
for a change of venue of the action 
which was for hearing January 3. — 
Levy v. Payne, 208 Il]l.App. 141. 

[c] Probate proceedings.—Denial 
of change of venue in a probate pro- 
ceeding for prejudice of the judge 
was within the discretion of the court. 
Miller v. Weston, 138 P. 424, 25 Colo. 
App. 231 [aff 189 P. 610, 67 Colo. 534]. 


79. Idaho.—Callahan vy. Callahan, ~ 
165 P. 1122, 30 Idaho 431. 

Ind.—Fidelity & Casualty Co. of 
New York v. Carroll, 117 N.E:. 858, 
186 Ind. 633 

Iowa.—Moorman vy. Moorman, 39 
Iowa 460. 

Mo.—-Gale vw. Michie, 47 Mo. 326; 


Hornig v. Jones, (App.) 269 S.W. 399. 


Wash.—State v. Clifford, 118 P. 40, 
65 Wash. 313. 


Wis.—Fatt v. Fatt, 48 N.W. 52, 78 


Wis. 633; Runals v. Brown, 11 Wis. 
185. 
[a] In suit for divorce defendant 


applied for a change of venue, and 
filed his affidavit of prejudice of the 
judge. An order was entered denying 
the application, and reciting that the 
affidavit had been filed before adjourn- 
ment of the term, and that both par- 
ties had been heard on it. It was 
held that the papers on their face 
showed that the application was prop- 
erly made, and defendant’s right toa 
change of venue was absolute. Fatt 
v. Fatt, 48 N.W. 52, 78 Wis. 638. 


80. Cal.—Krumdick v. Crump, 32 
Prs00; 98 "Cals Wt Tdisty Uptonvivs 
Upton, 29 P. 411, 94 Cal. 26, and Paige 
v. Carroll, 61 Cal. 215]; John Heinlen 
Co. v. Superior Court, Kings County, 
121 P. 293, 17 Cal.App. 660. 


Idaho.—_Newman vy. District Court 
of Tenth Judicial Dist. of Idaho in 
and for Nez Perce County, 186 P. 922, 
32 Idaho 6075; Callahan y. Callahan, 
165 P..1122, 30 Idaho 431. Gordon) ve 
Conor, 51 P. 747, 5 Idaho 678. 


Ind.—Smith v. Amiss, 66 N.E. 501, 
30 Ind.App. 530. 


Kan.—Jones v. American Cent. Ins. 
Co., 109 P. 1077, 88 Kan. 44; Kansas 
Pac. Ry. Co. v. Reynolds, 8 Kan. 628. 


Mo.—State ex rel. Smith-Kernohan 
Co: v.. Dabbs, 95) Saw. s275y) 14s) Nikos 
App. 663. 


81. Cal.—Parrish v. Riverside Trust 
Co., 98 Pi. 685; 7 Cal-App. 95: 


Idaho.—Newman y. District Court 
of Tenth Judicial Dist. of Idaho in 
and for Nez Perce County, 186 P. 922, 
32 Idaho 607. 


Iil.—Peo. v. Scott, 157 N.H. 247, 326 
Tl. 327. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 251-252] 


tion, without application from either party, must 
award a change of venue, especially when those who 


present it insist on the change. 


[§ 2652] e. Calling in Another Judge. Ordinari- 
ly, where the presiding judge is disqualified, he must 
eall in another judge to hear the case*® and if he. 
does so, no duty rests upon him to order a trans- 
fer,** unless efforts to obtain another judge, either 


through agreement of the parties,**® 


Ind.—State v. Debaun, 154 N.E. 492, 

198 Ind. 661; Fidelity & Casualty Co. 
‘of New York y. Carroll, 117 N.E. 858, 

186 Ind. 633. 

Mich.—Grostick v. Detroit, L. & N. 
R. Co., 56 N.W. 24, 96 Mich. 495. 

Mo.——State ex rel. Scott v. Smith. 
toy SOW. 586," LTE “Mio. 90; ° Hornigeyv. 
Jones, (App.) 269 S.W. 399. 

Wis.—Fatt v. Fatt, 48 N.W. 52, 78 


Wis. 633; Runals v. Brown, 11 Wis. 
185. 
{a] Another judge expected to pre- 


side.—It beIng provided by Howell St. 
Annot. § 6498, that the commissioner 
hearing the application shall, on being 
satisfied that the judge of the court in 
which the case is pending is disquali- 
fied, grant an order for transfer to 
the court of some other county, he 
eould not refuse the order, although 
another judge was expected to hold 
a term of court in the county in which 
application was made. Grostick v. 
Detroit, L. & N. R. Co., 56 N.W. 24, 
96 Mich. 495. 

[b] Disbarment proceedings.— 
Where, in disbarment proceedings, de- 
fendant moved for a change of venue 
on the ground that the judge was 
prejudiced against him, it was the 
duty of the latter to award a change 
of venue. State ex rel. Scott vy. Smith, 
75 S.W. 586, 176 Mo. 90 

82. Gale v. Michie,-47 Mo. 326. 


83. Geo. Gregory, ete., Co. v. De 
Voney, 100 N.E. 1066, 257 Ill. 399; 
Gale v. Michie, 47 Mo. 326; Golos v. 
Worzalla, 190 N.W. 114, 178 Wis. 414. 

[a] Municipal courts.—Where a 
change of venue was taken because of 
prejudice of all the judges of the mu- 
nicipal court, it was held an unpreju- 
diced judge of a city court may be 
called in to hear a cause in the mu- 
nicipal court. Geo. Gregory Print- 
ing Co. v. De Voney, 100 N.E. 1066, 257 
aE 6399) 

[b] Calling in other judges.— 
Where the judge called in to try the 
cause was qualified under the law, the 
fact that there was another judge of 
the same circuit or judges of other 
circuits Who might have been called in 
does not affect the jurisdiction of the 
court to hear the cause. American 
Car & Foundry Co. v. Hill, 128 [1l.App. 
176 [aff 80 N.E. 784, 226 Ill. 227]. 


@4. Ex parte Burch, 141 P. 813, 168 


Gale lista Obicazo GVA R. Co... THar= 
rington, 61 N.H. 622, 192 Ill. 9 [aff 
90 Tll.App. 638]; Granite Mountain 


Min. Co. v. Durfee, 27 P. 919, 11 Mont. 
222; Golos v. Worzalla, 190 N.W. 114, 
178 Wis. 414; Odegard v. North Wis- 
consin Lumber Co., 110 N.W. 809, 130 
Wis. 659. See State v. Yakey, 117 P. 
265, 64 Wash. 511 (if the ground of 
the motion is the prejudice of the 
judge, he must consider carefully 


whether he shall change the venue or) 


procure another judge in such a way 
as will not defeat or delay the 
progress of the trial). 

[a] Attending and holding court.— 
An affidavit of prejudice was filed by 
defendant in a term at which the 
cause was not triable, and defendant 
also filed a motion for a stay until 
plaintiff should pay the costs of for- 
mer actions on the same cause of ac- 
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a special judge,®* have failed.87 The judge may, how- 
ever, order the change without requiring an election 


of a special judge,** and under some statutes, a spe- 


or by election of 


tion, and the presiding judge called 
in another judge, who attended and 
heard the motion for a stay and con- 
tinued the same for further hearing, 
but in the meantime ordered that 
plaintiff's proceedings be stayed so far 
as moving the case for trial at the 
next term was concerned, and on the 
last day of that term defendant mov- 
ed to have the case sent out of the 
county. It was held that the motion 
was properly denied, as another judge 
had “attended” within the meaning of 
the statute. Odegard v. North Wis- 
consin Lumber Co., 110 N.W. 809, 130 
Wis. 659. 


{b] Mandamus.—(1) A _ district 
judge, disqualified to hear a case, will 
not be ordered by mandate to grant a 
motion for change of venue where he 
announces that, on a certain day and 
hour, a judge of another district 
would be in attendance to hear the 
motion and set the case for trial. 
Granite Mountain Min. Co. v. Dur- 
fee, 27 P. 919, 11 Mont. 222: (2). St. 
(1898) § 2625, as amended by L. (1901) 
p 128 ¢ 101, and by L. (1905) p 422 ¢ 
282, provides that a circuit judge, on 
application alleging his prejudice, 
shall change the venue of an action or 
retain the action until the last day 
of the current term, if the action is 
triable at such term, or the next term, 
if the application is made in vacation, 
and shall call upon some other judge 
to hold court during such current or 
next term to exercise jurisdiction in 
such action. It was held that the pur- 
pose is to secure not only an unpreju- 
diced trial, but a trial in the home 
circuit, and it is contemplated that 
there shall always be one term during 
which the case may be tried in the 
home circuit, and that such term shall 
be a term at which the case is in situ- 
ation to be moved peremptorily for 
trial, and, where plaintiff’s affidavit 
of prejudice was filed at a term at 
which the case was not triable, and 
another judge was called two weeks 
before the end of the term, and, pur- 
suant to more than a week’s notice, 
attended on the last day of the term 
to assume jurisdiction, and overruled 
plaintiff’s motion for a change of 
place of trial, and the substitute 
judge, being ready to try the case at 
any term at which it might have been 
or may be noticed for trial, plaintiff 
is not entitled to mandamus to com- 
pel the regular judge to change the 
venue. State v. Clementson, 113 N.W. 
667, 133 Wis. 458. 


85. Gauck y. Advance Finance Co., 
(Mo.App.) 17 S.W.(2d) 576. 


86. Gauck v. Advance Finance Co., | 
supra, 
[a] Tllustration.—Rev. St. (1889) 


§§ 2262, 3323, 3324, are not intended to 
abolish the right of a party to a 
change of venue, nor deprive the court 
of the power to make the order; but 
such right or power is made con- 
tingent on a failure to agree upon or 
elect a special judge, and if, for want 
of the requisite number of lawyers or 
for any other cause, an election can- 
not be held or a special judge who will 
act elected, the clerk should report 
the fact to the judge, who should then 
order a change of venue. State ex rel. 
Scotland County v. Bacon, 18 S.W. 19, 


cial election cannot be ordered unless the parties 
have requested it.°°® 
in a neighboring judge in order to prevent a change 
of venue in a particular case.°° 
utes the disqualified judge must order the cause to 
be transferred forthwith?! unless the parties agree 


Further, the judge cannot call 


Under some stat- 


107 Mo. 627. 

87. State v. District, Court, of 
Fourth Judicial Dist., Ravalli County, 
190 P. 133, 58 Mont. 50; State v. Dis- 
triet Court of Tenth Judicial Dist. in 
and for Fergus County, 158 P. 1018, 
52 Mont. 457; Bean v. Missoula Lum- 
ber Co., 104 P. 869, 40 Mont. 31. 


{a] Illustrations.—(1) When an 
affidavit of disqualification for im- 
puted bias is filed in a district having 
three judges, it is the duty of the 
judge to call in another judge of such 
district to preside, and he has no pow- 
er to grant a change of venue until 
another judge has been called in, and 
fails to appear and assume jurisdic-. 
tion for thirty dayS after the motion 
was made. State v. District Court of 
Fourth Judicial Dist., Ravalli County, 
190 P5133; (58 Mont:s 50: (.@2)) A. party: 
moving for the transfer of the cause 
because of the disqualification of the 
judge is entitled to a transfer if a 
qualified judge is not called to try the 
cause, and appears for that purpose 
within thirty days. Bean v. Missoula 
Lumber Co., 104 P. 869, 40 Mont. 31. 


Fy tod Leise v. Mitchell, 53 Mo.App. 
89. State ex rel. Sprague v. Flour- 


noy, 60 S.W. 1098, 160 Mo. 324. 


[a] Illustration.—Rev. St. (1899) 
§ 833 (Mo. St. Annot. § 922 p 1201), 
requires a party to an action in the 
circuit court to deposit $10 on apply- 
ing for a change of venue to another 
county. Section 822 (Mo. St. Annot. 
§ 911 p 1193), provides that such 
change shall not be granted outside 
the county on the ground of passion 
and prejudice of the judge if the par- 
ties request the election of a special 
judge. The parties to an action in 
which a motion for change of venue 
for disqualification of the judge was 
made did not request the election of a 
special judge, but an election was or- 
dered, and a special judge elected. It 
was held that the special judge had no 
jurisdiction to try the cause, since, 
even though the ten dollars deposit 
had not been made, the cause should 
have been changed to another county, 
the parties not having requested the 
election of a special judge. State ex 
rel. Sprague y. Flournoy, 60 S.W. 1098, 
160 Mo. 324. 


90. Gale v. Michie, 47 Mo. 326. 


91. Favorite v. Superior Court of 
Riverside County, 184 P. 15, 181 Cal, 
261, 8 A.L.R. 290; Santa Cruz Bank of 
Savings & Loan v. Taylor, 57 P. 987, 
125 Cal. 249; In re Sanborn’s Estate, 
56 N.W. 25, 96 Mich. 606; Stevens y. 
Hurst Automatic Switch & Signal Co., 
(Mo.App.) 270 S.W. 414. ° 

[a] Tllustrations.—(1) If a judge 
of the superior court was disquali- 
fied to hear a case in which a corpo- 
ration was a party, because his wife 
was a stockholder, it was improper 
for the judge to deny a motion to 
change place of trial, and then call in 
another judge to hear the case, but he 
should have directed a change as pro- 
vided by Code Civ. Proc. § 398, there 
being but one judge of the superior 
court of the county. Favorite v. Su- 
perior Court of Riverside County, 184 
Plbs P81 Cadw261,28- Ans. 229 O(a!) 
A motion to change place of trial for 
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that he may preside or agree on a special judge, or 
request the election of a special judge,®” and it is 
incumbent on them to make the agreement or consent 
to the election on their own motion.®® 


[§ 253] f. Court to Which Case Transferred. 
Under many statutes it is the duty of the disqual- 
ified judge to transfer the case to the nearest court 
where a lke objection does not exist,®* notwith- 
standing statutory requirements as to venue of cer- 
tain actions,®° or, if the county is organized into di- 
visions, the case may be sent to another division of 
the court,?® unless the court is satisfied by proof 


disqualification of judge, although it 
should have been granted immediately 
by him, not having been acted on till 
his term had expired, and one not dis- 
qualified had succeeded him, is prop- 
erly denied. Santa Cruz Bank of Sav- 
ings & Loan v. Taylor,’57 PB. 987,125 
Cal. 249. (3) L. (1891) Act’ No. 30, 
which makes it the duty of the circuit 
judge of the Sixteenth judicial circuit, 
as reorganized by said act, to aid and 
assist the judge of the Thirty-First 
‘judicial circuit in transacting its busi- 
ness so far as he can without detri- 
ment to the business of his own cir- 
cuit, does not give him the right to sit 
in the Thirty-First circuit for the 
purpose of hearing cases in which the 
resident judge is disqualified, and does 
not suspend the operation of the gen- 
eral statute providing for the trans- 
fer of such cases. In re Sanborn’s 
Estate, 56 N.W. 25, 96 Mich. 606. 

92. State ex rel. Dunlap v. Hig- 
bee, 43 S.W.(2d) 825, 328 Mo. 1066. 

93. State ex rel. Herriford v. Mc- 
Kee, 51 S.W. 421, 150 Mo. 233. 

94. Cal.—Krumdick v. Crump, 32 
P. 800, 98 Cal. 117 [dist Upton v. Up- 
ton, 29 P. 411, 94 Cal. 26, and Paige 
Va Carroll, 6f 2 Cals 2151s) Parrish v- 
Riverside Trust Co., 93 P. 685, 7 Cal. 
App. 95. 

Idaho.—Newman v. District Court 
of Tenth Judicial Dist. of Idaho in 
and for Nez Perce County, 186 P. 922, 
382 Idaho 607. 

Kan,—Kansas Pac. Ry. Co. v. Reyn- 
olds, 8 Kan. 623. 

Va.—-Harrison v. 
982, 98 Va. 597. 

W.Va.—McConaughey v. Bennett's 
Ex’rs, 40 S.E. 540, 50 W.Va. 172. 

95. McConaughey _ v. Bennett’s 
Ex’rs, 40 S.E. 540, 50 W.Va. 172; Gra- 
ham v. Citizens’ Nat. Bank, 32 S.E. 
245, 45 W.Va. 701. 

96. Priddy v. Boice, 99 S.W. 1055, 
201 Mo. 309, 9 L.R.A.N.S. 718, 119 Am. 
SR. 762, 9 Ann.Cas. 874; Jueslhe v. G. 
W. Chase & Son Mercantile Co., 98 
S.W. 523, 200 Mo. 363. 

97. Leslie v. G. W. Chase & Son 
Mercantile Co., supra. 

gg. Ky.—Wall v. Muster’s BEx’rs, 
63 S.W. 432, 23 Ky.L. 556. 

Miss.—Humphreys County v. Cash- 
in, 90 So. 888, 128 Miss. 236. 


Mo.—State ex rel. Schouhoff v. 
O’Bryan, 14 S.W. 933, 102 Mo. 254. 


Mont.—State v. District Court of 
Secone Judicial Dist., 118 P. 268, 43 
Mont. 571, Ann.Cas.1912C 343. 

N.Y.—Barnes v. Roosevelt, 150 N. 
Y.S. 30, 164 App.Div. 540 [rev 149 N.Y. 
S. 291, 87 Misc. 55]; Jacob v. Town of 
Oyster Bay, 104 N.Y.S. 275, 119 App. 
Div. 503, 89 N.Y.Civ.Proc. 345. 

Pa.—Lewisburg Bridge Co. v. Un- 
ion, etc., Counties, 19 Pa.Dist. 1046, 37 
Pao. 18: 

Porto Rico.—Laino v. Blondet, 


Wissler, 36 S.BH. 
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ified.?* 


ifestly abused. 


Porto Rico 321. 
Tex.—Trimble vy. Burroughs, 95 S. 
W. 614, 41 Tex.Civ.App. 554. 
Va.—Rust v. Reid, 97 S.E. 324, 124 
Vian LS 
W.Va.—Ott v. McHenry, 2 W.Va. 73. 


Wis.—Cyra v. Stewart, 48 N.W. 50, 
WOP WSs ea 

B.C.—Sloan v. McRae, [1926] 3 Dom. 
L.R. 324, 2 West.Wkly. 337 [appeal 
allowed on other grounds [1926] 4 
Dom.L.R. 450, 3 West.Wkly. 136]. 

[a] Belief in collusion.—That the 
belief that in making an application 
for the purchase of land in contro- 
versy from the state defendant was 
acting in collusion with third persons 
is so general, and that there exists 
in the county so great a prejudice 
against the third persons named that 
the defendant cannot obtain a fair and 
impartial trial, is sufficient cause for 
change of venue. Trimble vy. Bur- 
roughs, 95 S.W. 614, 41 Tex.Civ.App. 
554. 

99. 
66 Ind.App. 


Huffman v. State, 117 N.E. 874, 
105; Dowling v. Allen, 
88 Mo. 293; Brittain v. Monroe Coun- 
ty, 63 AvellO76) 2 4 Pal 648)" Witte! va 
vi yorains County.) 63 VA. 1103'9) 21'4 Bat 


[a] Questions for court.—The only 
question to be determined by the court 
in such a case is the sufficiency of 
the application, and if it is sufficient 
in form and substance, the court has 
no discretion to refuse the change. 
Dowling v. Allen, 88 Mo. 293. 

1. U.S.—Kennon v. Gilmer, 9 S.Ct. 
696, 1381 U.S. 22, 33 L.Ed..110. 

Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Reilly, 161 S.W. 1052, 110 Ark. 182. 

Cal.— Watson v. Whitney, 23 Cal. 
BY, 

Colo.—Reyher v. Mayne, 10 P.(2d) 
11/09 90) Colow 586. 

Fila.—Anderson y. Broward, 34 So. 
897, 45 Fla. 160. 

Ky.—Brashears v. Combs, 192 S.W. 
482, 174 Ky. 344. 

Neb.—Gandy v. Bissell’s Estate, 115 
N.W. 571, 81 Neb. 102 [mod 117 N.W. 
349, 81 Neb. 117]. 

N.C.—Sherrod y. Dawson, 
739; 154 NiG. 526: 

N.D.—Langer v. Courier News, 186 
N.W. 102, 48 N.D. 678; Boeren v. Mc- 
Williams, 157 N.W. 117, 33 N.D. 339. 

Ohio.—Lingafelter v. State, 28 Ohio 
Cir.Ct. 800. 

Pa.—Willoughby v. Buffalo, R. & P. 
Ry! Co 52 AS 188," 203" Pay 243% 

Tex.—Freeman v. Ortiz, (Civ. App.) 
136 S.W. 113. 

Vt.—Willard v. Norcross, 75 A. 269, 
83 Vt. 268. 

Wash.—North Bend Lumber Co. y. 
pay of Seattle, 266 P. 156, 147 Wash. 
330. 

Wash.T.—Ward v. Moorey, 1 Wash. 


70 S.E. 


[§ 254] 6. Local Prejudice. 
such a character as to prevent a fair and impartial 
trial in the county or district where the action is 
brought is a well-recognized ground for a change of 
venue,?* and under some statutes upon the filing of 
a proper application or affidavit to this effect the 
court has no discretion to refuse the change,®® but 
otherwise the matter is within the discretion of the 
court,! which will not be interfered with unless man- 
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that the judge of the other division is also disqual- 


Local prejudice of 


To warrant the change the case 


T. 104. 

[a] Questions for court.—Where 
an application is so made the court 
must determine whether or not the 
fact exists, and, if the fact is found, 
the court must grant the change. 
Willoughby v. Buffalo, R. & P. Ry. 
Cor, 52 VAN T8203. Pan 2aoe 


[b] Odium attaching to plaintiff.— 
It was not error to deny change of 
venue, asked for on the ground of 
odium attaching to plaintiff from sen- 
tence and confinement in the county 
jail, when there were counter affi- 
davits and no special circumstances 
are shown in support of the motion. 
Anderson v. Broward, 34 So. 897, 45 
Fla. 160. 

[c] Sheriff as party.—(1) That 
plaintiff was sheriff of the county 
where the cause of action arose and 
where he was seeking judicial re- 
dress did not authorize change of 
venue aS a matter of right. Reyher v. 
Mayne, 10 P.(2d) 1109, 90 Colo. 586. 
(2) A suit to enjoin the sheriffs of 
two counties from selling the same 
personal property, levied upon by the 
commissioners of each county for tax- 
es, being in effect a contest between 
the counties as to the right to tax 
the property, the court may in its dis- 
cretion remove the cause to an ad- 
joining disinterested county for trial. 
Sherrod v. Dawson, 70 S.E. 739, 154 
IN-@.6 525; 

2. Ark.—Desha v. Independence 
County Bridge Dist. No. 1, 3 S.W.(2d) 
969, 176 Ark. 253; Louisiana & N. W. 
reo v. Smith, 85 S.W. 242, 74 Ark. 
172. 

Cal.—Watson v. Whitney, 23 Cal. 
875; Ross v. Kalin, 200 P. 745, 53 Cal 
App. 616. 

Ind.—Wheeler v. City of Indian- 
apolis, 166 N.E. 4383, 201 Ind. 415 [reh 
den 175 N.E. 15]. 

Iowa.—Alverson v. Anchor Mut. 
a Ins. Co., 74 N.W. 746, 105 Iowa 

Ky.—Brashears v. Combs, 192 S.W. 
482, 174 Ky. 344. 


Minn.—In re Murphy’s Estate, 189 
N.W. 4138, 153 Minn. 60. 


Miss.—Belzoni Hardwood Co. v. 
SBCA Ds 102 So. 470, 137 Miss. 
72. 

N.Y.—St. Regis Paper Co. v. Hano, 
252 N.Y.S. 174, 141 Mise. 75 [aff 255 
N.Y.S. 845, 235 App.Div. 653, and 255 
N.Y.S. 846, 235 App.Div. 653]. 

N.D.—Langer v. Courier News, 186 
N.W. 102, 48 N.D. 678. 

Okl.—Richardson y. Augustine, 49 
P9305 2b OkAN GOs 

Or.—Bramwell v. Rowland, 261 P. 
Mice TWAS) AO gy BIE 

Pa.—Eyre v. Berry, 103 A. 920, 260 
Pay, sole. 

Tex.—Taber v. Eyler, 
162 S.W. 490. 


(Civ. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 254] 


must ordinarily be one which is triable by jury,? and 
the prejudice must be of such a character as would 
tend to prevent a fair and impartial trial of the 
The prejudice of the community must be di- 
rected against the applicant for the change,° 
against the cause® or against the witnesses.* 
exist throughout the county, and not only in the par- 
That the people of the community 
are generally interested in the question involved is 
not sufficient,® but it has been held that venue may 
be changed if the residents of the community are in- 
terested in the event,?® to such an extent as to pre- 
That the action has attracted 


case.* 


ticular locality.® 


vent a fair trial. 


Wash.—North Bend Lumber Co. v. 
City of Seattle, 266 P. 156, 147 Wash. 
330. 

Sask.—Sapiro v. Leader Publishing 
Co., Ltd., [1925] 3 Dom.L.R. 168. 


[a] Discretion held abused.— 
Wheeler v. City of Indianapolis, 166 
N.E. 433, 201 Ind. 415 [reh den 175 
N.E. 15]; Richardson v. Augustine, 
49) BP. 930, 5 OkT. 667; Trammell ‘v. 
Currie, (Tex.Civ.App.) 261 S.W. 827. 


[b] Discretion held not abused.— 
Desha v. Independence County Bridge 
Dist. No. 1, 3 S.W.(2d) 969, 176 Ark. 
253; Louisiana & N. W. R.. Co.’ v. 
Smith, 85 S.W. 242, 74 Ark. 172; Ross 
wv. Kalin, 200 P. 745, 53 Cal. App. 616; 
In re Murphy’s Estate, 189 N.W. 418, 
153 Minn. 60; Belzoni Hardwood Co. 
v. Cinquimani, 102 So. 470, 137 Miss. 
72; St. Regis Paper Co. v. Hano, 252 
N.Y.S. 174, 141 Mise. 75 {aff 255 N.Y.S. 
845, 235 App.Div. 653, and 265 N.Y.S. 
846, 235 App.Div. 653]; Bramwell v. 
Rowland, 261 P. 57, 123 Or. 33; Taber 
v. Eyler, (Tex.Civ.App.j) 162 S.W. 490; 
North Bend Lumber Co. v. City of 
Seattle, 266 P. 156, 147 Wash. 330. 


3. Dean y. Stone, 35-P. 578, 2 Okl. 
£3. 

4 Ark.—Western Coal & Mining 
Co. v. Jones, 87 S.W. 440, 75 Ark. 
76. 

Ky.—Middlesborough Waterworks 
Co. v. Neal, 49 S.W. 428, 105 Ky. 586, 
20 Ky.L. 1403. 


Neb.—Boyd v. Chicago, B. & Q. R. 
Co., 149 N.W. 818, 97 Neb. 238; North- 
eastern Nebraska eC On Frazier, 40 
N.W. 604, 25 Neb. 42. 


N.Y.—President, etc., of New Wind- 
sor Turnpike Road v. Wilson, 3 Cai. 
127, Col.&C.Cas. 467. 


N.D.—Boeren vy. McWilliams, 157 N. 
W. 1175933 N.D. 339. 


Pa.—Pennsylvania R. Co. v. City of 
Reading, 98 A. 791, 254 Pa. 110, Ann. 
Cas.1918E 562. 


W.Va.—Ingersoll v. Wilson, 
Va. 59. 

Sask.—Sapiro v. Leader Publishing 
Co., Ltd., [1925] 3 Dom.L.R. 163. 

[a] Extent of prejudice.—(1) De- 
fendant’s motion for a change of 
venue should have been sustained 
-where it appeared that it could not 
have a fair trial by reason of the 
prejudice against it in the county, 
owing to its supposed connection with 
certain business enterprises, and by 
reason of the official and political as- 
sociations and family relationships of 
plaintiffs. Middiesborough Water- 
works Co. v. Neal, 49 S.W. 428, 105 
Ky. 586, 20 Ky.L. 1403. (2) The fact 
that there are numerous persons in 
the county that are biased against a 
party will not justify a court in grant- 
ing a change on the application of 
such party, if it appears that a fair 
and impartial jury can be had, and a 
fair trial had therein. Northeastern 
Nebraska R. Co. v. Frazier, 40 N.W. 
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enough.!? 


and not 
It must 


grounds.'® 


604, 25 Neb. 42. 

{b] Panels of jury.—On an appli- 
cation for change of venue the de- 
cision of the question of prejudice 
should not be made to turn on wheth- 
er the panels of the jury were preju- 
diced. Western Coal & Mining Co. v. 
Jones, 87 S.W. 440, 75 Ark. 76. 


Bk Charlotte v. Chouteau, 33 


_ 6 Hamill v. Joseph Schlitz Brew- 
ing Co., 143 N.W. 99, 165 Iowa 266 
[aff 145 N.W. 511, 165 Iowa 266, and 
errer, dism 38S:Ct, 135/245 (U.S. 676, 
62 L.Ed. 542]; Charlotte v. Chouteau, 
33 Mo. 194. ; 


7 Swayze v. Hardin, 
App.) 28 S.W.(2d) 238. 


8. Carpenter v. Central Vermont 
Ry. Co., 80 A. 657, 84 Vt. 538. 

9. Conley v. Chedic, 7 Nev. 336; 
Cochecho R. R. v. Farrington, 26 N.H. 
428; In re Huntingdon County Line, 
14 Pa.Super. 571. 


[a] Interest as taxpayers.—When 
it does not appear that the associated 
judges had any other or greater inter- 
est in the event of the cause affecting 
a county boundary than as taxpayers 
of the county, they are not disqualified 
to sit in the cause; and where no 
greater local interest or prejudice ex- 
ists than is ordinarily incident to a 
county-line commission and which 
was reasonably to be anticipated, the 
court is not bound to change the 
venue. In re Huntingdon County 
Line, 14 Pa.Super. 571. 

10. Udall v. Long Island R. Co., 2 
How Pr. CNUY.) 188..Lynch’s Ex’rs. v. 
Harry, (f S:C.L4 5229. 


11. Rand, McNally & Co. v. Com- 
monwealth, 106 S.W. 238, 32 Ky.L 
441 [reh den 108 S.W. 892, 32 Ky.L. 
1168]; Graziani v. Burton, 97 S.W. 
800, 30 Ky.L. 180; Sheridan County 
v. Davis, 240 N.W. 867, 61 N.D. 744; 
Edmunds v. Duff, 124 A. 489, 280 Pa. 
355, 38 A.L.R. 719; Pennsylvania R. 
Co. v. City of Reading, 98 A. 791, 254 
Pa. 110, Ann.Cas.1918E 562. 


[a] Interest as taxpayers. — (1) 
Although jurors may not be subject to 
challenge for cause, wise discretion 
might require transfer of the cause 
where it appears that prospective ju- 
rors will have small interest as tax- 
payers adverse to moving party 
(Sheridan County v. Davis, 240 N.W. 
867, 61 N.D. 744), (2) but it has been 
held that the interest of taxpayers as 
such in condemnation’ proceedings 
against a city is not such “interest” 
adverse to the applicant for change 
of venue as to require such change 
(Pennsylvania R. Co. v. City of Read- 
ing, 98 A. 791, 254 Pa\110, Ann.Cas. 
1918E 562). 

[b] Interest in schools.—(1) In 
an action on a school book publisher’s 
bond, defendants were not entitled to 
a change of venue on the ground that 
all the citizens of the county had an 
interest in the result, because any 


Mo. 


(Tex.Civ. 
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wide attention,1? and has been widely discussed or 
given extensive publicity in the newspapers, is not 
The prejudice must be more than one of 
a mere general nature among the great body of the 
people,'* and it is not sufficient that the parties to 
the action differ in politics and that there is a vio- 
lent party spirit against applicant,!® nor that there 
is a strong influence against applicant on religious 
Ill feeling against applicant on account 
of certain conduct is not sufficient when the case has 
no connection with such conduet.!7 
been disagreements of the jury on previous trials 
does not authorize a change of venue.® 


That there have 


recovery would go to the public school 
fund of the county, the interest of any 
one who might be called as a juror 
being too remote and small to justify 
changing the venue. Rand, McNally 
& Co. v. Commonwealth, 106 S.W. 238, 
32 Ky.L. 441 [reh den 108 S.W. 892, 32 
Ky.L. 1168]. (2) In an action by the 
superintendent of schools of a coun- 
ty to recover from defendant as sure- 
ty on the bond of a publisher, given 
in the penal sum of ten thousand dol- 
lars, under a statute requiring the 
publisher of any text-book desiring to 
offer his books for use in the schools 
to file a bond to observe the school 
law, ete., there was no error in over- 
ruling a motion for a change of venue 
on the ground that the citizens of the 
county would be interested to such 
an extent as to prevent a fair trial. 
Graziani v. Burton, 97 S.W. 800, 30 Ky. 
L. 180. 


12. Noonan y. Luther, 
898, 128 App.Div. 673. 

13. Dice v. Johnson, 175 N.W. 38, 
187 Iowa 1134; Township Board of 


LIZ NOYES: 


Hillman Tp. v. Empire Mut. Fire Ins. 


Co. of Michigan, 235 N.W. 194, -253 
Mich. 394; Walz v. Peninsular Fire 
Ins. Co. of America, 191 N.W. 230, 
221 Mich. 326 [aff 194 N.W. 124, 223 
Mich. 417]; Pennsylvania R. Co. v. 
City of Reading, 98 A. 791, 254 Pa. 110, 
Ann.Cas.1918E 562; Burns v. Pennsyl- 
vania R. Co., 71 A. 1054, 222 Pa. 406; 
Blucher v. News Co., 38 Pa.Co. 372; 
Gage v. Reid, 11 Ont.W.N. 446. 


14. Tanner v. Hobart Estate Co., 
267 P. 312, 204 Cal. 223; Ross v. Kalin, 
200 P. 745, 53 Cal.App. 616; Freeman 
be Cleary, (Tex:.CiveApp:) 136 SoW: 
byl 


[a] Reason for rule.—Change of 
venue is based on the theory that a 
county can be found where the preju- 
dice in the original county does not 
exist. Freeman v. Cleary, (Tex.Civ. 
App.) 136 S.W. 521. 


15. Zobieskie v. Bauder, 1 Cai. (N. 
Y.) 487. 
16. Smith v. Sisters of Good Shep- 


herd of Louisville, 87 S.W. 1083, 27 
eve Wee lOc 

[a] Thus, in an action by a Prot- 
estant, for false imprisonment, 
against a Catholic eleemosynary in- 
stitution, it was not error to deny a 
change of venue on the ground that 
one fourth of the population of the 
county in which the case was pending 
were Catholics in faith, and that the 
influence of the church was such that 
plaintiff could net obtain a fair and 
impartial trial, rebutted by counter- 
affidavits. Smith v. Sisters of Good 
Shepherd of Louisville, 87 S.W. 1083, 
rR ag LO 

17. Atlantic & D. Ry. Co. v. Rieger, 
28 S.E. 590, 95 Va. 418. 

US eCOur ve, SAL VyAe 4 OMe Oa 
Moulton v. Beecher, 52 How.Pr. 
182. But see Messenger v. Holmes, 12 
Wend. (N.Y.) 203 (a venue will be 
changed on the ground of excitement 


245; 
(N.Y.) 
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[§ 255] 7. Undue Influence of Parties or Attor- 
It is ground for a change of venue that there 
exists in the community an undue influence on the 
part of a party,'® or on the part of his attorney,”° 
and appheations on this ground are addressed to the 
diseretion of the court,? unless under the statute, 
upon proper application or affidavit, the granting of 
a change is imperative.?? To justify a change, there 
must be not only a belief that the adverse party have 
done, or will probably do, or cause to be done, some- 
thing that will influertce the jury, or bring about in 
some manner a condition of public prejudice that 
will be likely to prevent an impartial trial, but facts 
such a conclusion must be shown. 
Whether an applicant has brought himself within 


neys. 


justifying 


where two ineffectual attempts have 
been made to obtain a verdict). 


[a] Mlustrations.—(1) Where an 
issue of fact is joined in the probate 
court as to the competency of the tes- 
tator to make a will, and three trials 
have been had, at great expense, in 
which the juries disagreed, showing 
that an impartial jury cannot be ob- 
tained, the venue may be changed. 
People v. Almy, 46 Cal. 245. (2) 
Where the parties hold prominent 
positions, and the matters involved 
have been continually discussed for a 
long period by the public press and 
by the individuals of the community, 
and a long and exhaustive trial has 
been had against defendant, continu- 
ing six months, resulting in a dis- 
agreement of the jury, the motion for 
change of venue is fully justified to 
obtain a fair and impartial trial. 
Moulton v. Beecher, 52 How.Pr. (N. 
Ye) ipus2. 


19. Shaw v. Hamilton, 10 Ind. 182; 
Hay v. Reed, 178 N.E. 873, 93 Ind.App. 
592;. Asher v. Beekner, 41 S.W. 35, 19 
Ky.L. 521; Weiant v. Rockland Lake 
Trap Rock Co., 76 N.Y.S. 699, 74 App. 
Div. 24, 11 N.Y.Ann.Cas. 113; Smith 
v. Hortler, 4. N.C. 134. 


[a] Probable exercise of iniftmenice! 
—It is sufficient ground to remove a 
cause if it appear by affidavit that 
the adverse party has considerable in- 
fluence, which he will probably exert, 
and that many persons hold freeholds 
under him, and may be turned off at 


pleasure. Smith v. Hortler, 4 N.C. 
i135 
[b] Plaintiffs son elected sheriff. 


—Change of venue is not authorized 
merely because plaintiff's son had 
been elected sheriff of the county 
where the action was originally 
brought. Weiant v. Rockland Lake 
Trap Rock Co., 76 N.Y.S. 699, 74 App. 
Diva 24,5 11 IN; YoAnniCas: 113; 


20. Deere v. Bagley, 45 N.W. 557, 
80 Iowa 197; Anderson v. Leverich, 
30 N.W. 39, 70 Iowa 741. * But see 
Louisville & E. R. Co. v. Poulter’s 
Adm’r, 84 S.W. 576, 119 Ky. 558, 27 
Ky.L. 193 (a statute allowing a party 
change of venue for undue influence 
of his adversary in the county does 
not authorize it for influence of the 
adversary’s counsel). 


fa] MTlustrations.—(1) Plaintiffs 
moved for a change of venue to an- 
other county on the ground of the 
prejudice of the inhabitants of. the 
county in which suit was brought, and 
in their affidavits also alleged that one 
of defendant’s attorneys had such an 
undue influence on the inhabitants of 
the county that a fair trial could not 
be had. The affidavits of the two par- 
ties were conflicting, but it appeared 
that defendant’s attorney had shortly 
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plication, 


ty.3° 


eral. 


before received an unprecedented vote 
for a political office in the county, and 
had great influence. It was held that 
the affidavis warranted a change of 
venue. Deere v. Bagley, 45 N.W. 557, 
80 Iowa 197. (2) An affidavit in sup- 
port of a motion for a change of 
venue, on the ground of the undue in- 
fluence of the four attorneys retained 
by plaintiff, was properly overruled 
where two of the attorneys, subse- 
quent to the motion, but before the 
ruling on it, withdrew their appear- 
ance for plaintiff. Anderson  v. 
Leverich, 30 N.W. 39, 70 Iowa 741. 


21. Bigelow v. Wilson, 54 N.W. 465, 
87 Iowa 628. 


22. Rout v. Ninde, 20 N.E. 704, 118 
ind. 123; Gee v. St. Louis Ry. Co., 
41 S.W. 796, 140 Mo. 314. 


23. Tongate v. Erie R. Co., 205 N.Y. 
S. 768, 123 Mise. 580. 


24, Little v. Wyoming County, 63 
A. 1039, 214 Pa. 596. 


25. Hattemer vy. Davis, 91 So. 321, 
206 Ala. 613; J. I. Case Threshing 
Mach. Co. v. Copren Bros., 169 P. 443, 
35 Cal.App. 70. 


[a] Tlustration.—It is not reason- 
able conclusion that fair trial cannot 
be had by plaintiff foreign corporation 
in defendants’ county, from facts that 
plaintiff is unacquainted in county 
sparsely settled, that defendant has 
served as assessor, and that defend- 
ants are widely and favorably known. 


J. I. Case Threshing Mach. (OCB Dag 
oeret Bros., 169 P. 448, 35 Cal.App. 


26. J. I. Case Threshing Mach. Co. 
v. Copren Bros., stipra; Roberts v. 
Leonard, 62 Ga. 209, Sullivan v. Sul- 
livan, 34 Ind. 368. 


[a] That jury on first trial hesi- 
tated to render a verdict for plaintiff, 
as directed, furnished no ground to 
assume that plaintiff foreign corpora- 
tion could not have an impartial trial 
as against individuals widely known 
and influential in the county. J. IL. 
Case Threshing Mach. Co. v. Copren 
Bros., 169 P. 4438, 35 Cal.App. 70. 


Os LIOMUS VALE ye acum ING see Oue navn 
Nethery, 169 S.W. 888, 160 Ky. 369. 


28. Noonan y. Luther, 112 N.Y.S. 
898, 128 App.Div. 673; Tongate v. Hrie 
R. Co., 205 N.Y.S. 768, 123 Misc. 580, 


[a] fllustrations.—(1) Extensive 
acquaintance by defendants, and their 
business and political prominence and 
activity, and professional and politi- 
cal prominence of their attorneys, and 
plaintiffs’ belief of inability to procure 
an impartial trial, are not sufficient 
to justify changing place of trial. 
Tongate v. Erie R. Co., 205 N.Y.S. 768, 
123 Mise. 580. (2) Defendant had an 
extensive acquaintance and was prom- 


to the propriety of so doing. 
sufficient that the party has a wide acquaintance,”” 
or is influential,*® or personally popular, and has nu- 
merous velatives,2? or is prominent in business or 
polities,?® or that a corporate defendant is a leading 
financial institution,?® or that an attorney is a man 
of professional or political prominence in the coun- 
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the statute is a matter for the judgment of the court, 
and if he has done so, the court must grant the ap- 
regardless of any opinion it may have as 


It is usually not 


[§ 256] 8. Convenience of Witnesses—a. In Gen- 
Under some statutes it is a ground for change 
of venue that the convenience of witnesses would 
be promoted,*+ whether the action is local or transi- 


inent in business and politically, and 
his counsel were also prominent pro- 
fessionally -and politically, in the 
county. Plaintiff had recovered one 
judgment, and the jury had disagreed 
on a second trial. It was held that 
an order for change of the place of 
trial was not justified. Noonan v. 
Dn 112 N.Y.S. 898, 128 App:Div. 


29. Mathis v. Bank of Taylorsville, 
124 S.W. 876, 136 Ky. 634. 


{a] Mllustration.—In an _ action 
against a bank by a well-known physi- 
cian in the same county, a showing 
that the bank has a large number of 
depositors and borrowers, many stock- 
holders, is the leading financial insti- 
tution of the community, and has con- 
siderable influence in the county, is 
insufficient to establish undue influ- 
ence, warranting a change of venue. 
Mathis v. Bank of Taylorsville, 124 S. 
W. 876, 136 Ky. 634. 


30. Noonan v. Luther, 112 N.Y.S. 


898, 128 App.Div. 673; Tongate v.\ 
Erie R. Co., 205 N.Y.S. 768, 123 Mise. 
580; T. A. Robertson & Co. v. Rus- 
sell, “111 “Sl Ww. 205, (51 "Pex. Civ. App, 
257. 

31. Minn.—Doll v. Chicago Great 


Western R. Co., 198 N.W. 1006, 159 


Minn. 323 

Mont.—State v. District Court of 
Second Judicial Dist., 118 P. 268, 43 
Mont. 571, Ann'Cas, 191267343. 


N.J.—Mansfield vy. Cape May Coun- 
ty, 128 A. 578, 3 N.J.Mise. 402: 


N.Y.—Scheu v. Haner, 166 N.Y.S. 
1113, 180 App.Div. 885 [rév 164 N.Y.S. 


947]; Taylor v. Jacobs, 153 N.Y.S. 
778, 168 App.Div. 260; Hemenway vy. 
Fitzgerald, 144 N.Y.S. 951, 159 App. 


Div. 748; Upjohn vy. First Methodist 
Hpiscopal Society of Homer Village, 


140 N.Y.S. 1104, 156 App.Div. 147; 
Herbert va Griffith, 37 .N-Y.S.— 1098, 
2 App.Div. 566, 3 N.Y.Ann.Cas. 149: 
Pease v. Smith, 3 Lans. 428; Spencer 
Kellogg & Sons v. Barber & Co., 174 
N.Y.S. 438, 106 Misc. 297; Bagley v. 


Mutual Reserve Fund Ass’n, 59 N.Y.S. 
812, 28 Misc. 270; John Hofman Co. 
v. Murphy, 116 N.Y.S. 506; Williams 
v. Fellows, 9 Wend. 451. : 


Porto Rico.—Abraham v. Piereschi, 
36 Porto Rico 53; Laino v. Blondet, 27 
Porto Rico 321. 

S.D.—Fletcher 
947, 11° S:D. 587. 

Wash.—State v. Superior Court in 
and for Kitsap County, 267 P. 503, 147 
Wash. 690; State v. Superior Court of 
King County, 144 P. 291, 82 Wash. 
SOs 

Wis.—Sanders v. German Fire Ins. 
Co,, 105 Niw. 787, 126 Wis. 172. 

[a] Qlustrations.—(1) Where suit 


v. Church, 78 N.W. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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tory.** Applications on this ground are usually ad- ; will not be disturbed unless manifestly abused.*° 


_ dressed to the discretion of the court,?* and the ex- 
ercise thereof, based on reason, and not arbitrary,** 


is commenced against a foreign rail- 
road corporation under federal Em- 
ployers’ Liability Act § 6 (USCA tit 
45 § 56), in a county remote from all 
offices and lines of the railroad, the 
venue should be changed to serve 
best the convenience of witnesses and 
promote the ends of justice. Doll v. 
Chicago Great Western R. Co., 198 N. 
We O06. 159" Minn. 328. “(C2)) That 
records of freeholders would have to 
be brought to, and kept in, another 
county, and that the county engineer 
and members of his staff would be de- 
tained at a great distance from their 
normal field of operation, unless venue 
were changed to another county, 
would ordinarily have much weight, 
in application for change on grounds 
of convenience. Mansfield v. Cape 
May County, 128 A. 578, 3 N.J.Misc. 
402. (3) In an action by a New York 
corporation, having its place of busi- 
ness in Hrie County, against a foreign 
corporation, the court will grant a 
motion of defendant for change of 
place of trial to a county near the city 
of New York, where all the witnesses 
reside, some of them being men en- 
gaged in important work for the gov- 
ernment, notwithstanding a statutory 
provision that such an action must be 
tried in the county in which one of 
the parties resides at the commence- 
ment thereof. Spencer Kellogg & 
Sons v. Barber & Co., 174 N.Y.S. 4388, 
106 Mise. 297. (4) Where only one 
of the plaintiffs resided in the county 
in which suit was instituted, the 
venue should, on defendants’ motion, 
be transferred to the county where 
the other parties and witnesses re- 
sided. Taylor v. Jacobs, 153 N.Y.S. 
778, 168 App.Div. 260. (5) The venue 
of a change from Albany to Rens- 
selaer on the ground of witnesses re- 
siding in Troy will be granted, not- 
withstanding the proximity of the 
places of trial. Williams vy. Fellows, 
9 Wend. (N.Y.) 451. (6) Under a 
statute authorizing a change of venue 
for the convenience of witnesses, but 
not prescribing the procedure, defend- 
ant’s motion therefor is properly 
granted, in the absence of any denial 
ofthe facts set forth by him as to the 
convenience of witnesses, or an ob- 
jection on the part of the only code- 
fendant wha has appeared in the ac- 
tion, but who was not served with 
notice of the motion, and did not ap- 
pear at the hearing, and who defend- 
ant swears was made such collusively. 
in order that plaintiff might control 
the venue. Fletcher v. Church, 78 N. 
We 9403 SaS DY 53 7. 


[b] Stipniations.—An application 
for a change of venue for the con- 
venience of witnesses will not be 
granted when the issues to be tried 
have been referred to a referee by 
stipulation between the parties, with 
mandatory directions to take evidence 
in both counties, at the request of the 
party interested in having such testi- 
mony taken. Bagley v. Mutual Re- 
serve Fund Ass’n, 59 N.Y.S. 812, 28 
Mise. 270. 


[ec] County courts.—The statute 
providing for change of venue on ac- 
count of the convenience of wit- 
nesses, applies to the county court, 
and authorizes a change of venue to 
another county. Sanders v. German 
Fire Ins. Co., 105 N.W. 787, 126 Wis. 
172. 


[d] In federal courts the conven- 
jence of a party and his witnesses is 
an insufficient ground for the transfer 
of the cause from one place to another 
in the district for trial. Prevost v. 


Gorrell, 19 F.Cas.No. 11,403. 


32. State v. Superior Court of King 
County, 144 P. 291, 82 Wash. 356. 


33. Cal.—Wrin v. Ohlandt, 1 P. 
(Za) “991 218 Calis se Avres! oy; 
Wright, 270 P. 453, 205 Cal. 201; Scott 
Ve Stuarts 9213. P1944, tGo0N Cale 526% 
Perky v. Perky, 213 P) 492, 190 Cal. 
492; Blevins v. Blevins, 173 P. 402, 
178 Cal. 318; McNeill & Co. v. Doe, 
125 P. 345, 163 Cal. 338; Clanton v. 
Ruffner, 20 P. 676, 78 Cal. 268; Plum 
v. Newhart, 4 P.(2d) 805,°118 Cal.App. 
73; Plum v. Forgay Lumber Co., 4 
P.(2d) 804, 118 Cal.App. 76; Topham 
v. Huntington, 293 P. 678, 109 Cal. App. 
593; Beyer v. Carrasco, 293 P. 662, 
109 Cal.App. 745; Kenyon v. Hart- 
ford Accident & Indemnity Co., 260 P. 
954, 86 Cal.App. 266; Barclay v. Su- 
preme Lodge of Fraternal Brother- 


hood,- 167 P. 701, 34 Cal.App. 426; 
Park v. Gruwell, 115 P. 252, 15 Cal. 
App. 509. 

Colo.—Great American Ins. Co., 


New York v. Scott, 299 P. 1051, 89 
Golo. 99; Enyart v:_Orr;, 2382.29, 78 
Colo. 6; Miller v. Weston, 138 P. 424, 
25 Colo.App. 231 [aff 189 BP. 610, 67 
Colo. 534]; People v. District Court 
of Fremont County, 71 P. 388, 30 Colo. 
488; De Wein v. Osborn, 21 P. 189, 
12 Colo. 407. 


Mich.—Silverstone v. London As- 
sur Corporation, 142 N.W. 776, 176 
Mich. 525. 


Minn.—Mullen vy. Mullen, 160 N.W. 
494, 135 Minn. 179; Murray Cure In- 
stitute Co. v. Ward, 121 N.W. 878, 108 
Minn. 527. 


Mont.—Dawson v. Dawson, 10 P. 
(2d) 381; Atkinson v. Bonners Ferry 
Lumber Co., 240 P. 823, 74 Mont. 393. 


N.Y.—Rubenstein v. Kerlansky, 219 
N.Y.S. 590, 219 App.Div. 731; Hudson 
County Consumers’ Brewing Co. v. 
Odell, 181 N.Y.S. 62, 190 App.Div. 866; 
Schoonmaker vy. Hilliard, 67 N.Y.S. 
160, 55 Avp.Div. 140; O’Beirne v. Mil- 
ler, 71 N.Y.S. 946, 85 Misc. 337. 


N.C.—Western Carolina Power Co. 
v. Klutz, 145 S.E. 681, 196 N.C. 358; 
Causey v. Morris, 142 S.E. 783, 195 
N.C. 532; Curlee v. National Bank of 
Fayetteville, 121 S.E. 194, 187 N.C. 
119; Ludwick v. Uwarra Mining Co., 
87 S.E. 949, 171 N.C. 60. 


N.D.—Moen vy. Melin, 231 N.W. 283, 
59 N.D. 582; Wolfson v. Schieber, 201 
N.IWie78 30,0 52.0 NED.- 1655. Curren. Vv. 
Story, 170 N.W. 875, 41 N.D. 361. 


Porto Rico.—Sanchez v. Atlas Com- 
mercial Co., 27 Porto Rico 522; Torres 
v. Torres, 16 Porto Rico 334. 


S.C.—Sample v. Bedenbaugh, 155 S. 
BH. 828, 158 S.C. 496; Panama Real Es- 
tate Co. v. Dime Savings Bank, 105 S. 
BK. 444, 115 S.C. 290; Barfield v. J. L. 
Coker & Co., 53 S.E: 170, 73 S.C. 181. 


S.D.—Nedved v. Nedved, 238 N.W. 
643. 

Wash.—State v. Superior Court for 
King County, 181 P. 50, 106 Wash. 
569. 

Wis.—State v. Mahoney, 235 N.W. 
926, 204 Wis. 440; Postel v. Wein- 
hagen, 56 N.W. 913, 86 Wis. 302. 


N.B.—Lumber Co. v. Rundle, 40 N. 
B. 522; Fairbanks Co. vy. Edgett, 40 N. 
BieAeal 


[a] Removal of condemuation pro- 
ceedings to another county for con- 
venience of witnesses and to promote 
justice is discretionary. Western 
Carolina Power Co. v. Klutz, 145 S.B. 
681, 196 N.C. 358. 


But under some statutes, if a sufficient showing is 
made,*° the direction to grant the change is manda- 


34. State v. Superior Court of 
Washington in and for Klickitat Coun- 
ty, 231 P. 453, 132 Wash. 102. 


35. Cal.—Wrin v. Ohlandt, 1 P.(2d) 
991, 213 Cal. 158; Bartholomae Oil 
Corporation v. Associated Oil Co., 263 
P. 516, 203 Cal. 176; Security Inv. Co. 
v. Gifford, 176 P. 444, 179 Cal. 277; 
Plum v. Newhart, 4 P.(2d) 805, 118 
Cal.App. 73; Beyer v. Carrasco, 293 
P. 662, 109 Cal.App. 745; Kenyon v. 
Hartford Accident & Indemnity Co., 
260 P. 954, 86 Cal.App. 266; Ryan -v. 
Inyo Cerro Gordo Mining & Power 
Co., 183 P. 251, 41 Cal.App. 758; Park 
v. Gruwell, 115 P. 252, 15 Cal.App. 
509; Bird v. Utica Gold Min. Co., 86 
P. 509, 2 Cal.App. 672. 


Mich.—Silverstone v. London As- 


sur. Corporation, 142 N.W. 776, 176 
Mich. 525. 

Mont.—Atkinson v. Bonners Ferry 
Lumber Co., 240 P. 823, 74 Mont. 
393. 


N.Y.—Rubenstein v. Kerlansky, 219 
N.Y.S. 590, 219 App.Div. 731; Schoon- 
maker v. Hilliard, 67 N.Y.S. 160, 55 
App.Div. 140. 

S.c.—Sample v. Bedenbaugh, 155 S. 
E. 828, 158 S.C. 496. 

Wash.—State v. Superior Court of 
Washington in and for Klickitat 
County, 231 P. 453, 132 Wash. 102. 


N.B.—Lumber Co. v. Rundle, 40 N. 
BLb22" 


[a] Discretion held abused.— 
Bartholomae Oil Corporation v. As- 
sociated Oil Co., 263 P. 516, 203 Cal. 
176; Security Inv. Co. v. Gifford, 176 
P. 444, 179 Cala 277; Park v. Gruwell, 
115 P. 252, 15 Cal.App. 509; Atkinson 
v. Bonners Ferry Lumber Co., 240 P. 
8238, 74 Mont. 393; Rubenstein v. Ker- 
lansky, 219 N.Y.S. 590, 219 App.Div. 
731; State v. Superior Court of Wash- 
ington in and for Klickitat County, 
231 P. 453, 132 Wash. 102. 


[b] Discretion not abused.—Wrin 
v. Ohlandt, 1 P.(2d) 991, 213 Cal. 158; 
Plum v. Forgay Lumber Co., 4 P.(2d) 
804, 118 Cal.App. 76; Beyer v. Car- 
rasco, 293 P. 662, 109 Cal.App. 745; 
Topham v. Huntington, 293 P. 678, 109 
Cal.App. 593; Kenyon v. Hartford Ac- 
cident & Indemnity Co., 260 P. 954, 
86 Cal.App. 266; Ryan v. Inyo Cerro 
Gordo Mining & Power Co., 183 P. 251, 
41 Cal.App. 758; Tait v. Midway Field 
OUVCos* Tbk Po- SiS 28Cal Apps Logs 
Bird v. Utica Gold Min. Co., 86 P. 509, 
2 Cal.App. 672; Great American Ins. 
Co., New York v. Scott, 299 P. 1061, 


89 Colo. 99; Silverstone v. London As- 
sur. Corporation, 142 N.W. 776, 176 
Mich. 525; Mullen v. Mullen, 160 N. 


W. 494, 135 Minn. 179; Moen v. Melin, 
231 N.W. 283, 59 N.D. 582; Leopold v. 
Livermore, 197 P. 778, 115 Wash. 
481. 


36. Dawson v. Dawson, (Mont.) 10 
P.(2d) 381; Hemenway v. Fitzgerald, 
144 N.Y.S. 951, 159 App.Div. 748; Daly 
v. Hellman, 16 N.Y.S. 689, 62 Hun 
620. 


[a] Court in which to present 
showing.—A showing as to venue re- 
quired by convenience of the wit- 
nesses can be presented only in sup- 
port of a motion in the court in which 
defendants have a right to have the 
case heard. Clark v. Cleveland, 235 
N.W. 342, 60 N.D. 460. 

[b] Shewing evidence inaccessible, 
—A motion to change the venue for 
the convenience of witnesses should 
bo denied, where plaintiff's evidence 
is in the county where the suit is 
brought and defendant fails to show 
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tory.°7 


be promoted.?® 


that his evidence is not accessible 
there. People v. Plumas NHureka Min- 
ing, Co.,,51 Cal. 566. 

37. Dawson v. Dawson, (Mont.) 10 
P.(2d) 381. 

38. Daly v. Hellman, 16 N.Y.S. 689, 
62 Hun 620. 


39. Cal.—Jenkins 
Stage Co., 22 Cal. 537. 

Idaho.—Brown v. Tamarack & Cus- 
ter Consolidated Mining Co., 218 P. 
363, 37 Idaho 650. 


N.Y.—Roberge v. Millard, 234 N.Y. 
S.) 136) 226 App Div. TOL" Mills -v. 
Sparrow, 115 N.Y.S. 629, 131 App.Div. 
241; Williams v. Westminster Ken- 
nel Club, 113 N.Y¥.S. 313, 128 App.Div. 
931; Tuomey v. Kingsford, 74 N.Y.S. 
13, 68 App.Div. 180; Larkin v. Shel- 
don, 109 N.Y¥.S. 1105, 59 Misc. 406 [aff 
112 N.Y.S. 1134, 128 App.Div. 883]; 
Olinsky v. Weinstein, 166 N.Y.S. 613; 
King v. Vanderbilt, 7 How.Pr. 385. 

S.C.—Sample v. Bedenbaugh, 155 S. 
BH. 828, 158 S.C. 496. 


Wis.—Kopf v. Encking, 64 N.W. 318, 
SI Was, 15. 


40. Perky v. Perky, 213 P. 492, 190 
Cal. 492; Leopold v. Livermore, 197 
P. 778, 115 Wash. 481. 


41. Rowland v. Bruton, (Cal.App.) 
14 P.(2d) 116; Demarest v. Hurd, 46 
N.J.Law 471; Crosby v. Minneapolis, 
Sie Sas. Me Ry. (Co., wae INS We 
476, 57 N.D. 447; Leopold v. Liver- 
more, 197 P. 778, 115 Wash. 481. 


42. Wrin v. Ohlandt, 1 P.(2d) 991, 
213 Cal. 158; Blossom v. Waller, 158 
P. 509, 30 Cal.App. 439; Simanton v. 
Moore, 51 A. 621, 65 N.J.Law 530; 
Dembitz v. Orange County Traction 
Co., 132 N.Y.S. 5938, 147 App.Div. 588, 


v. California 


v3) N.Y Civ.Proear. N.S. ©69"" ane ® v. 
Bochlowitz, 78 N.Y.S. 1072, 77 App. 
Div. 171; Kiley v. Meckler, 220 N.W. 


926, 57 N.D. 217; McConnon & Co. v. 
Sletten, 213 N.W. 483, 55 N.D. 388. 


43. Lane v. Bochlowitz, 78 N.Y.S. 
1072, 77 App.Div. 171. 

44. Hullyv: Hull, 1 Hill CNY.) 671: 

45. Wright v. Stall, 171 N.Y.S. 961. 

46. Spaulding v. Hoops, 287 P. 947, 


49 Idaho 289; Kerr v. State Bank, 4 
N.J.Law 363; McCullough v. Acker- 
man, 232 N.Y.S. 442, 225 App.Div. 818; 
20se v. Town of Richmond, 211 N.Y.S. 
721, 214 App.Div. 142; Rice v. Vil- 
lage of Peekskill, 206 N.Y.S. 801, 211 
App.Div. 814; Perelstein v. Weitkus, 
200. INecs.- Coo; 206 SApp.Dive 2Crs 
Jacobson v. Strong, 152 N.Y.S. 406, 
168 App.Div. 886; Maucher v. Hedges, 
131 N.Y.S. 1008, 148 App.Div. 889; 
Belden vy. Schapiro, 123 N.Y.S. 53, 138 
App.Div. 669; Lambert Snyder Co. v. 
Smith, 108 N.Y.S. 992, 124 Abb.Div. 
412; Lutfy v. Starbuck, 104 N.Y.S. 
178, 119 App.Div. 897; Lutfy v. Sul- 
jivan; 104° N.Y.S.° 177, 119 App. Div. 
506; Hedges v. Bemis, 56 N.Y.S. 566, 


It should clearly appear that the conven- 
ience of witnesses will in fact be promoted,’* and in 
some jurisdictions it is not only necessary that this 
should be so, but that the ends of justice must also 
The convenience of the witnesses 
of both sides is to be considered,*® and the venue 
will not be changed simply to accommodate the wit- 
nesses of one party, when thereby the witnesses on 
the other side would be equally discommoded,*! nor 
will the convenience of the parties, as such, be con- 
sidered,*? nor the convenience of a single witness.*? 
The residence of the witnesses, rather than the dis- 
tance they will have to travel, generally controls.*+* 
It is immaterial that defendant does not reside in 


‘VENUE 


changed.*® 


88 App.Div. 349; Kubiack v. Clement, 
54 N.Y.S. 778, 35 App.Div. 186; Smith 
v. Flage, 286 N.Y.S. 342, 134 Mise. 862; 
Larocque v. Conhaim, 92 N.Y.S. 99, 45 
Mise. 234; Fox v. Bernstein, 158 N.Y. 
S. 333; Solberg v. Ft. Orange Const. 
Col, 142 N.Y-S..22:8. 


[a] Relative convenience. — (1) 
Where the papers in a motion to 
change the place of trial from New 
York county to Suffolk county for the 
convenience of witnesses show that 
all the principal witnesses reside and 
the cause of action arose there, the 
cause will be transferred to such coun- 
ty; and it is no answer to say that 
because of facilities for transporta- 
tion it is as convenient for the wit- 
nesses to go to the city of New York 
as to the county seat of Suffolk. Lam- 
bert Snyder Co. v. Smith, 108 N.Y.S. 
992, 124 App.Div. 412..(2) In an ac- 
tion against a bank by a person in 
another county, upon affidavit of de- 
fendant that the cause of action arose 
at the bank, that the witnesses resided 
near it and were officers in it, and 
that its books of account must be used 
at the trial, which it was inconvenient 
to transport, ete, the court directed 
the venue to be changed. Kerr v. 
State Bank, 4 N.J.Law 363. 


[b] Assigned cause of action.— 
Where the cause of action was as- 
signed to plaintiff for the convenience 
of a nonresident corporation, the real 
party in interest, the venue should be 
changed to the county in which the 
cause of action arose and where the 
witnesses are, and a bond required by 
an order denying ‘the change, condi- 
tioned to pay fees and expenses of 
witnesses to defendants if they suc- 
ceed, does not justify retention in the 
county wherein the nominal plaintiff 
resides and the action was brought. 
Belden v. Schapiro, 123 N.Y.S. 53, 138 
App.Div. 669. 


47. Galbraith v. Board of Educa- 
tion of Woodbridge Tp. in Middlesex 
County, “Ha Aleta, se Nie Mises 156 
Huber v. Waters, 252 N.Y.S. 897, 234 
App.Div. 729; Booth v. Weinstein, 252 
N.Y.S. 775) 233 App. Div. 329: Pulaski 
v. Tryon, 211 N.Y.S. 347, 214 App.Div. 
822; Moir v. Johnson, 207 N.Y.S. 380, 
211 App.Div. 427; Pierce v. Board of 
Education of Union Free School Dist. 
No. 12 of Towns of Ridgeway and 
Shelby, 190 N.Y.S. 608, 199 App.Div. 
941; Seafir v. Shutts, 179 N.Y.S. 561, 
190 App.Div. 518; Cole v. Ocean Ac- 
cident & Guarantee Corp., 165 N.Y.S. 
991, 179 App.Div. 442; Republic Bag 
& Paper Co. v.. Hoffman, W538 N.y.S. 


119, 168 App.Div. 938; Rogers vy. 
Blum,) 154° NLY.S) 9836; os) vA p. Dic. 
610; Lewis v. Town of Bethel, 140 


N.Y.S. 1041, 156 App.Div. 894; Kauf- 
man v. Kaufman, 136 N.Y.S. 592, 152 
App.Div. 100; Kaufman v. Kaufman, 
136 N.Y.S. 594, 152 App.Div. 99; Nei- 
man v. Gardner, 129 N-Y.S. 913, 145 


Influence of other grounds. 
ordinarily be granted if, in addition to the conven- 
ience of witnesses, the cause of action arose,*® or the 
transaction occurred,*’ or the subject matter is lo- 
cated,*® or defendant has its principal office or busi- 
ness located,*® in the county to which the venue is 
sought to be changed. Conversely, where the venue 
of the action is sought to be changed on any of the 
mentioned grounds, the cause will not ordinarily be 
retained merely for the convenience of witnesses,”° 
although there are authorities to the contrary,°! but 
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the county to which he desires to have the venue 


The change should 


App.Div. 197; Fluckiger v. Haber, 128 
N.Y.S. 740, 144 App.Div. 67; Fluck- 
iger v. Haber, 128 N.Y.S. 739, 144 App. 


Div. 65; Spanedda v. Murphy, 128 N. 
Y.S. 884, 144 App.Div. 58; Adams 
Laundry Machinery Co. v. Prunier, 


126 N.Y.S. 867, 142 App.Div. 913; 
Denzer v. Grewen, 118 N.Y.S. 230, 133 
App.Div. 706; Ludlow v. John Single 
PapernCo., LL6 N.Y¥osSa 10954132 App: 
Div. 601; Exl v. Gordon, 108 N.Y.S. 
1062, 1063, 124 App.Div. 932; Aldine 
Mfg. Co. v. West Side Bldg. Co., 109 
N.Y.S. 597, 124 App.Div. 754; Aldine 
Mfg. Co. v. Duffy-McInnerney Co., 109 
N.Y.S. 596, 124 App.Div. 751; Jacob- 
son v. German-American Button Co., 
108° ON.Y.S. 2195). 124.;-App.Div. 251; 
Saunders v. Post-Standard Co., 76 N. 
Y.S. 1, 72 App.Div. 621; Jacobs v. Da- 


vis, 72 N.Y.S. 558, 65 App.Div. 144; 
Zenner v. Dexter, 36 N.Y.S. 590, 92 
Hun 195; Smith v. Mack, 24 N.Y-S. 


P31) 70) Hun Sis. Dathiliya Melterie6 
IN-Y.S. 2735053 Hun, 6385 fafts28 SNUB 
256, 127 N.Y. 684]; Selden Truck Cor- 
poration v. Burns, 203 N.Y.S. 784, 123 
Mise. 103; Hurn v. Olmstead, 105 
N.Y.S. 1091, 55 Mise. 504; Nicholson 
v. Lothrop, 3 Johns. (N.Y.) 139. 


48. Thompson y. Brandt, 32 P. 890, 
98 Cal. 155; Studebaker Bros. Co. of 
New York v. Western New York & P. 
Traction Co., 125 N.Y.S. 224, 140 App. 
Div. 308. 

49. Cate v. Fisk, 161 N.Y.S: 441, 
Tihs App. Div. zaos Climax Road 
Mach. Co. v. Central Bank of Medi- 
na, 156 N.Y.S, 854, 170 App.Div. 860; 
Mayer v. Madigan, 135 N.Y.S. 510, 150 
App.Div. 519. 


50. Armstrong v. Superior Court 
of Lake County, 63 Cal. 410; Veeder v. 
Baker, 83 N.Y. 156 [rev 28 Hun 318, 
10 N.Y.Wkly.Dig. 498]; Achilles v. 
Union Produce Export Co., 232 N.Y. 
S. 98, 224 App.Div. 620; Culver y. 
Union Nat. Bank of Troy, 210 N.Y.S. 
370, 212 App.Div. 766; Sheffel v. C. 
W. Miller Transfer Co., 176 N.Y.S. 
383, 187 App.Div. 860; Lageza v. Chel- 
sea Fibre Mills, 119 N.¥.S. 906, 135 
App.Div. 7382; Larkin v. Sheldon, 112 
N.Y. 1134, 128 App. Div. 883 [aft 109 
N.Y.S. 1105, 59 Mise. 406]; Mills ‘vy. 
Starin, 104 N.Y.S. 230, 119 App.Div. 
388; 39 N.Y.Civ.Proe. 340: Osborn’ Vv. 
Stephens, 74 Hun 91, 26 N.Y.S. 160; 
Universal Film Exchanges v. Perriel- 
lo, .250 INAYES. S26. 140" Nise: eee 
Newhof v. Frank, 166 N.Y.S. 699 [aff 
166 N.Y.S. 1105, 179 App.Div. 966]; 
Duche v. Buffalo Grape Sugar Co., 
Li “ADDENLC. TEN.) 40. 23357) Moores ive 
Gardner, 5 How.Pr. (N.Y.) 243, 3 Code 
Rep. 224; Canfield v. Lindley, 4 Cow. 
(N.Y.) 582; Clark v. Cleveland, 235 
N.W. 342, 60 N.D. 460; Nedved v. Ned- 
ved, (S.D.) 238 N.W. 643. 

51. Gordon v. Perkins, 263 P. 231, 
203 Cal. 183; Sheffield v. Pickwick 
Stages, Northern Division, 214 P. 852, 
191 Cal. 9; Rains vy. Diamond Match 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 256-259] 


this may be considered after the venue has been 
changed, upon motion to return the case to the orig- 
inal county, even though that county is one where- 
in none of the parties resides.°? If the venue is orig- 
inally laid properly, a stronger showing must be 
made to require a change.°? 

[§ 257] b. Number or Preponderance of Wit- 
nesses. The number of witnesses which will be con- 
venienced by granting or refusing a change of venue 
is a material consideration,®* but is not conelusive,®® 
particularly where the numerical preponderance 
claimed is due to the inclusion of witnesses who are 
not material or necessary,°* or who are expert wit- 
nesses.°’ Further, the relative accessibility, to all 
the witnesses, of the courts in which plaintiff and de- 
fendant, respectively, wish to try the case, must be 
considered.** Ordinarily the change should not be 
made if it appears that there is a greater number of 
material witnesses where the action is brought,®® or 
if it is not shown that the witnesses claimed to be 
accommodated by the change are not more numer- 
ous than those to whom the county where the venue 
is laid is the most convenient.°® The change should 
ordinarily be made if a decided preponderance of 
the material witnesses reside in the county to which 
the change is sought,*+ or a preponderance coupled 
with other circumstances which would make the 
change proper, such as that the cause of action arose 
in the county to which the change is sought.®? If 
there is a preponderance of witnesses,°* or if they 
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are substantially equal, a preference will ordinarily 
be given to the county where the transaction took 
place or the cause of action arose,®* or where the 
subject matter is situated,®® and the application will 
be denied or granted according to whether this coun- 
ty is the one where the action is brought, or is the 
one to which the change is sought, although other 
circumstances may be such as to require the action 
to be retained in the county in which it is brought.®*® 
A decided preponderance of witnesses is usually con- 
trolling on an application to transfer the action to 
the county in which the cause of action arose.°* 


[§ 258] c. Character of Witnesses—(1) Nonresi- 
dent Witnesses. On an application for a change of 
venue on the ground of convenience of witnesses, the 
convenience of witnesses residing out of the state 
is not to be considered®® even though preponderat- 
ing in number,®® although, where -witnesses reside 
within one mile of the place of trial, they are not to 
be disregarded because they do not reside in the same 
county’? and, conversely, a change for the conven- 
ience of witnesses may be granted notwithstanding | 
witnesses residing out of the state will be incon- 
venienced by the change." 


[§ 259] (2) Officers and Employees of Party. On 
an application for a change of the place of trial to 
subserve the convenience of witnesses, the conven- 
lence of witnesses in the employ of a party to the 
action is not generally given the same consideration 


vere 153, 22: abe are Mite elias aie. (N.Y.)" 78; 273; Archer v. Mcllravy, 83 N.Y.S. 
v. Sowers, (Cal.App.) - : ; 58. Topl , ; _| 727, 86 App.Div. 512; Warner v. 
Pacific States Corporation v. Shepard: | 678°" 199 Cal ATO. Boge aus Ui | Palmer, 72. N.¥.S. 703, 66 App.Div. 
son, 288 P. 714, 105 Cal.App. 747; Gil- | Miller, 71 N.Y.S. 946, 35 Misc. 337. *|127; Hickok-Aldrich Co. vy. Munger, 
liland v. Konta, 199 N.Y.S. 829, 206 ; 69 N.-Y.S. 522, 57 App:Div. 635; iNel- 
App.Diy. 685; MacArthur Bros. Co. 59. Stamm_v. Geyer, 167 N.Y.S.|son v. Nelson, 21 N.Y¥.S. 287, 66 Hun 
v. City of New York, 169 N.Y.S. 767, | 548, 181 App.Div. 916; Avery v. Al-| 633: Porter v. Lyle, 21 N.Y.S. 216, 66 
182 App.Div. 640 [rev 168 N.Y.S.|len, 79 N.Y.S. 886, 78 App.Div. 540] Hun 629; Frances v. Graves, 62 N.Y. 


407, 101 Mise. 591]; Red Hook Light 


{dism 67 N.E. 1080, 175 N.Y. 465]; 


S. 755, 29 Mise. 656; Wright v. Stall, 


& Power Co. v. Rightmyer, 135 N.Y.S. 
725, 150 App.Div. 663; J. P. Lewis Co. 
we, Phenix Car. Co, 100 7 NvY.S. 669, 
115 App.Div. 188; Perry v. Boomhau- 
er, 17 N.Y.S. 890, 63 Hun 629; Good- 
rich v. Vanderbilt, 7 How.Pr. (N.Y.) 
467; Moore v. Arthur, 101 S.E. 640, 
1013: S.C.0012; 


52. Culver v. Union Nat. Bank of 
Troy, 210 N.Y.S. 370, 212 App.Div. 
766. 


53. Klienhans vy. Whiting, 11 N.Y. 
S. 1619; 53 Hun’) 601, 33° Ney. St. 956; 
Buxbaum v. Paulsen, 159 N.Y.S. 427, 
95 Misc. 717; Stoutenbergh v. Legg, 
2 Johns. (N.Y.) 481; Sanchez v. At- 
las Commercial Co., 27 Porto Rico 522. 


54. See text and notes infra this 
section. 

55. Scott v. Stuart, 213 P. 947, 190 
Cal. 526; Topham vy. Huntington, 293 
P. 678, 109 Cal.App. 593; Werner v. 
Bryden, 278 P. 869, 99 Cal.App. 398; 
Blossom v. Waller, 158 P. 509, 30 Cal. 
App. 439; Rogers v. Beaver Co., 181 
N.Y.S. 38, 190 App.Div. 815; Meulen- 
dyke v. Schell, 196 N.Y.S. 410; Wal- 
lace v. Bond, 4 Hill (N.Y.) 536. 


{a] Nearby witnesses.—In deter- 
mining whether a cause should be re- 
tained in the county where instituted 
on the ground of convenience of wit- 
nesses, the number of witnesses re- 
siding nearby is not alone decisive. 
Topham v. Huntington, 293 P. 678, 
109 Cal.App. 593. 


56. Freeman v. King, 
(N.Y.) 10. 
57. Weed y, Halladay, 1 How.Pr. 
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3 How.Pr. 


National Contracting Co. v. Hudson 
River Water-Power Co., 71 N.Y.S. 225, 
63 App.Div. 613; Fowler v. Third Ave. 
R. Co., 8 N.Y.S. 762, 55 Hun 610; Aus- 
tin v. Hinkley, 13 How.Pr. (N.Y.) 576; 
Olmstead v. Jones, 1 How.Pr. (N.Y.) 
245; Hall v. Coe, 4 Cow. (N.Y.) 15. 


60. Anker v. Darling, 14 N-Y.St. 
541. 


61. Nichols v. Riley, 98 N.Y.S. 346, 
112 App.Div. 102; Pattison v. Hines, 
93 N.Y¥.S. 1071, 105 App.Div. 282; Ran- 
som v. Erdt, 77 N.Y.S. 4038, 74 App. 
Div. 627; Rodd v. Sleicher, 65 N.Y.S. 
1066, 53 App.Div. 638; Buffalo Whole- 
sale Hardware Co. v. Hodgeboom, 152 
N.Y.S. 900, 90 Misc. 53; Peo. v. 
Snaith, 8 N.Y.S. 668 [aff 8 N.Y.S. 943, 
55 Hun 613]; Bowman v. Ely, 2 Wend. 
(N.Y.) 250; Wood v. Bishop, 5 Cow. 
(N.Y.) 414; Root v. King, 4 Cow. (N. 
Y.) 403; Duryee v. Orcott, 9 Johns. 
(N.Y.) 248. 


62. Root v. King, 
403. 


63. Rogers v. Beaver Co., 181 N. 
Y.S. 38, 190 App.Div. 815; Broderick 
v. De Mesa, 165 N.Y.S. 809, 178 App. 
Div. 669; Orkin. v. Machan, 132 N.Y. 
S. 1003, 148 App.Div. 197; Neeley v. 
Erie R. Co., 119 N.Y.S. 953, 1384 App. 


4 Cow. (N.Y.) 


Div. 781; Wallace v. Manning, 114 N. 
YS. 922) 180 App Div. 894s 6 ox sve 
Gordon, 108 N.Y.S. 1062, 1068, 124 


App.Div. 932; Harrison vy. Holahan, 
107 NOY. S: 741, 122 App.Div..740; Bra- 
dy v. Hogan, 102 N.Y.S. 962, 117 App. 
Div. 898; Shaff v. Rosenberg, 101 N. 
Y.S. 892, 116 App.Div. 366; Church vy. 
Swigert, 90 N.Y.S. 989, 99 App.Div. 


LL NAS. VOL: 


64 Prouty v. Glens Falls, S. H. & 
Et? ES St. Ry... Col, (02 DRX. S312 a 
App.Div. 627; Bell v. Whitehead Bros. 
Co., 39 N.Y.S. 434, 5 App.Div. 555; 
Trope v. Saratoga Ass’n for Improve- 
ment of Breed of Horses, 58 Hun 611, 
12 N.Y.S. 518; Whitall v. Moshier, 7 
N.Y.St. 390. 


65. Low v. Hallett, 2 Cai. (N.Y.) 
374; Peo. v. Snaith, 8 N.Y.S. 668 [aff 
8 NVY.S. 943, 55 Hun 6131]. 


66. Tuthill v. Long Island R. Co., 
26 N.Y.S. 1029, 75 Hun 556. 


67. Brody v. C. A. Weed & Co., 122 
N.Y.S. 625, 187 App.Div. 754; Sha- 
piro v. Klar, 120 N.Y.S. 627, 186 App. 
Div. 91; Browne v. Town of Mt. 
ope.) Nay Siw a ve- App.Diviep oo: 
Harrington y. Village of Warsaw, 38 
N.Y.S. 888, 4 App.Div. 181; Brady v. 
Cohen, 109 N.Y.S. 628, 57 Mise. 358. 


68. Sanders v. Prescott, 254 N.Y. 
S. 585, 234 App.Div. 899; Pulaski v. 
Tryon, 211 N.Y.S. 347, 214 App.Div. 
822; Johnson y. Millard, 198 N.Y-.S. 
333, 200 App.Div. 734; New Jersey 
Zine Co. vy. Blood, 8 Abb.Pr- “CNVY.) 
147; State v. Superior Court in and 
for Pacific County, 144 BP. 898, 82 
Wash. 614. 


69. Bank of St. Albans vy. Knick- 
erbacker, 6 Wend. (N.Y.) 541; Peet 
v. Billings, 2 Wend, (N.Y.) 282. 


70. Mason v. Brown, 6 How.Pr. (N. 
Y.) 481. 

71. Bowles v. Rome, W. & Q. 
Co., 38 Hun (N.Y.) 507. aOR 
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as is given to witnesses whose attendance a party 
must procure to sustain his cause of action or de- 
fense.‘* And some authorities hold that they should 
not be considered at all,7* at least where there is no 
serious dispute as to the matters concerning which 
they will testify.‘+ The application, however, will 
not necessarily be denied because the witnesses are 
connected in,some manner with defendant.7> If the 
witnesses are officials of a municipal corporation, the 
‘rule that the court will not consider the convenience 
of witnesses who are the employees of a party is in- 
applicable on account of considerations of public 
interest,’® but otherwise where the public interest 
permits.77 


[§ 260] (3) Expert Witnesses. The convenience 
of expert witnesses will not be considered on an ap- 
plication to change the place of trial’® as against 
witnesses of facts,7® nor will the venue of an action 
be changed for their convenience.8° But witnesses 
who testify from personal knowledge of the facts 
upon which their testimony is to be based,®! or from 
personal experience, as distinguished from those who 
give their opinion on an assumed state of facts, are 
not within the rule,*? notwithstanding they are ex- 
perts.&% 


[§ 261] d. Competency and Materiality of Tes- 
timony. In granting or denying a change of venue 


72, Miller & Lux v. Kern County 
Land Co., 73 P. 836, 140 Cal. 132 [aff 
10 P. 183, 7 CaliUnrep-.Cas. 363); 
Viertels v. New York, O. & W. Ry. 
Con 169EN. YS. 497, 182 App.Div. 92; 


260. 
P. 444, 179 Cal. 
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176 BP. 444, 179 Cal: 
Jacobs, 153 INDY Ss W785 168 App.Div. 


82. Security Inv. Co. 
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on the ground of the convenience of witnesses, the 
court will not consider witnesses whose testimony 
will be immaterial,*4 or incompetent,®® or inadmissi- 
ble,’® or unnecessary,®? or cumulative.** Therefore, 
to warrant a change of venue for the convenience of 
witnesses, their proposed testimony must be mate- 
rialS® under the issues made by the pleadings.° If 
the pleadings are so defective that no issues are 
made,®! or where they are doubtful,®? or if necessary 
averments are wanting,®* or if the issues are no long- 
er material so that testimony thereon is unneces- 
sary,?* or where by his admissions defendant has 
destroyed the issue,®* the application for a trans- 
fer will be denied. The fact that material books and 
papers are located in the county to which a change 
is sought may properly furnish a ground for a trans- 
fer®® although this consideration is not conclusive.®? 
If the material witnesses cannot be compelled to at- 
tend if the trial is had where the action is pending, 
the venue may be changed if their attendance can 
be compelled in the county to which the transfer is 
sought.°8 The party seeking a change of venue for 
the convenience of witnesses must have grounds for 
believing they will testify as stated,°® and the ma- 
teriality of their testimony must be shown.+ 


[§ 262] e. Condition of Calendar in County to 
Which Removal Sought. On an application for a 


Co., 116 N.Y.S. 1095, 132 App.Div. 601; 
Woolworth v. Klock, 86 N.Y.S. 1111, 
92 App.Div. 142; -Rogers v. Butler, 
75 N.Y.S. 536, 71 App.Div. 613; Han- 
kins v. Hanford, 70 N.Y.S. 433, 61 App. 


2v7;. Taylor v. 


v. Gifford, 176 
Groff v. Rome 


Neeley v. Erie R. Co., 119 N.Y.S. 953, Metallic Bedst Div. 341; Banks y. Bensky, 7 N.Y.S. 
134 App.Div. 781; Hays v. Faatz|9g apeDie iss. Co., 90 N.¥.S. 691, 518, 54 Hun 637; Meuiendyke v. 
Reynolds Felting Co., 98 N.Y.S. 386, Schell, 196 N.Y.S. 410. 


112 App.Div. 487; Sparks Vv. United 
Traction Co., 73 N.Y.S. 108, 66 App. 
Div. 204; Feinbloom v. Powell, 183 


778, 


83. Taylor v. Jacobs, 
168 App.Div. 
Frank, 166 N.Y.S. 699 [aff 166 N.Y.S. 


5 on Gish 
eee = [a] Im action for price of paint 


oe in which the defense was breach o 


a witness 
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73. Security Inv. Co. v. Gifford, 176 
P. 444, 179 Cal. 277; Hays v. Faatz 
Reynolds Felting Co., 98 N.Y.S. 386, 
112 App.Div. 487; Quinn v. Brooklyn 
Heights R. Co., 84 N.Y.S. 738, 88 App. 
Div. 57. But. see Newhof v. Frank, 
166 N.Y.S. 699 [aff 166 N.Y.S. 1105, 
179 App.Div. 966] (holding that, al- 
though plaintiff's witnesses are his 
employees, their convenience should 
be considered in passing on a motion 
for change of venue). 


74. Adie v. William Knabe & Co. 
Ree Co., 208 N.Y.S. 160, 124 Misc. 


75. Deutsch v. BE. M. Upton Cold 
Storage Co., 131 N.Y.S. 2738, 146 App. 
Div. 588; Rieger v. Pulaski Glove Co., 
99 Hees 558, 114 App.Div. 174. 


76. ose v. Town of Richmond, 
211 NYS 721, 214 App.Div. 142. 


77. Schulz vy. Hudson Valley Ry. 
Co., 181 N.Y.S. 995, 147 App.Div.+788. 


78. Schilling v. Buhne, 73 P. 431, 
1389 Cal. 611; Van Alstine v. Burt, 135 
N.Y.S. 779, 151 App.Div. 81; Adriance, 
Platt & Co. v. Coon, 44 N.Y.S. 288, 15 
App.Div. 92; Bushnell v. Durant, 31 
N.Y.S. 608, 883 Hun 32; Mole v. New 
VOTO. & W. R..'Co., 102° N-Y;S. 308, 
58 Misc. 22, 38 N.Y.Civ.Proc. 64; Fein- 
bloom vy. Powell, 183 N.Y.S. 694; Sol- 
berg v. Ft. Orange Const. Co., 142 N. 
Y.S. 228, 


79. Seafir v. Shutts, 179 N.Y.S. 561, 
190 App.Div. 518. 


80. Peo. ex rel. 
ler, 116 N.Y.S. 62. 
81. Security Inv. Co. v. Gifford, 


~ 


Peabody v. Chan- 


1105, 179 App.Div. 966]. 


84. Wong Fung Hing v. San Fran- 
cisco Relief & Red Cross Funds, 115 
P, 331,.15 Cal.App: 5387; Johnson Vv: 
Millard, 193 N.Y.S. 3338, 200 App.Div. 
734; Ludlow v. John Single Paper 
Co., 116 N.Y.S. 1095, 182 App.Div. 601; 
Lane vy. Bochlowitz, 78 N.Y.S. 1072, 


T7, Anp Div. 171; Peck vv... Will .& 
Baumer Co., 77 N.Y.S. 295, 74 App. 
Div. 619;. Adriance, Platt & Co. v. 


Coon, 44 N.Y.S. 288, 15 App.Div. 92; 
Reynolds v. Webb, 166 N.Y.S. 668 
ee G9" INNGss) 110, 288 <AippwDity. 


85. Lane v. Bochlowitz, 78 N.Y.S. 
1072, 77 App.Div. 171; McConnon & 
eo v. Sletten, 213 N.W. 4838, 55 N.D. 


86. In re J. F. Pease Furnace Co., 
13 N.Y.S. 654, 59 Hun 626; Matthews 
v. Murphy, 233 N.Y.S. 517, 183 Misc. 
782; McConnon & Co. y. Sletten, 213 
N.W. 483, 55 N.D. 388. 


87. Lancel v. John L. Benwell, 
Inc., 253 P. 968, 81 Cal.App. 447; Lane 
v. Bochlowitz, 78 N.Y.S. 1072, 77 App. 
Div. 171. 


[a] If evidence obtainable from 
others, in the county where the suit 
is pending, change is properly denied, 
Lane v. Bochlowitz, 78 N.Y.S. 1072, 
CU ADD Dive: LOL: 


88. Burroughs v. Foster, 130 N. 
Y.S. 530, 145 App.Div. 702. 
89. Tavener v. Burke, 198 N.Y.S. 


737, 206 App.Div. 645; Burroughs y. 
Foster, 130 N.Y.S. 530, 145 App.Div. 
702; Newgold vy. Weller Bottling 
Works, 128 N.Y.S. 499, 143 App.Div. 
381; Ludlow y. John Single Paper 


warranty as to quality, 
who purchased from defendant a part 
of the paint it purchased from plain- 
tiff, and another witness who had for- 
merly worked for plaintiff and was 
familiar with the composition of the 
paint in question, were material wit- 
nesses. Ludlow v. John Single Paper 
Co., 116 N.Y.S. 1095, 132 App.Div. 601. 


_90. Wong Fung Hing vy. San Fran- 
cisco Relief & Red Cross Funds, 115 


P. 331, 15 Cal.App. 5387; Danzig v. 
Baroody, 125 N.Y.S. 797, 140 App. 
Div. y542,. 

91. Lancel v. John L. Benwell, 


Inc., 253 P. 963, 81 Cal.App. 447; Hur- 
ley v. Roberts, 102 N.Y.S. 963, 117 
App.Div. 837, 39 N.Y.Civ. Proc. 29. 


92. Hurley v. Roberts, supra. 


93. Hartman vy. Spencer, 5 How. 
PrN, Voda 


94 Tavener v. Burke, 198 N.Y.S. 
737, 206 App.Div. 645, 


95. Wakpala State Bank of Wak- 
BOA Tackett, 210 N.W. 199, 50 S. 


96. Groff v. Rome Metallic Bed- 
stead Co., 90 N.Y.S. 691, 98 App.Div. 
152; Snyder v. Mack, 54 INDY aoe 
35 App. Div. 97. 

Serene Scott v. Stuart, 213 P. 947, 190 

a) 6. 

98. ae v. Stern, 120 P. 35, 17 Cal. 
App. 397. 

99. ties s League Co-op. 
Ass’n v. Brundo, 227 N.Y.S. 203, 131 
Mise. 548. y 

1. Goodman & Suss v. David Cohen 


Sales Co., 198 N.Y.S. 808 [aff 201 N. 
Y.S. 906, 207 App.Div. 886]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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change of venue for the convenience of witnesses, 
the condition of the calendar and the duration of 
the terms of court in the respective counties should 
be considered.? As a general rule, a change will not 
be granted to a county where the calendar is more 
congested,® especially where plaintiff has a right to a 
trial in the county selected by him.¢ 
it is not the practice to change the place of trial from 
a rural to an urban county merely for the conven- 
ience of witnesses alone,® and in that jurisdiction, as 
between certain counties, the rule as to changing 
the venue on account of the residence of witnesses 
has been held not to apply,® and there the case will 
not be transferred unless special circumstances exist 
tending to indicate that justice will be promoted 


by the change. 


[§ 263] 9. Convenience of Parties, Courts, or At- 


2. Archer vy. MclIlravy, 83 N.Y.S. 
727, 86 <App.Div. 512; ~Dairymen’s 
League Co-op. Ass’n vy. Brundo, 227 
N.Y.S. 203, 181 Mise. 548; Fielding v. 
Cohoes Masonic Temple Ass’n, 50 N. 
Y.S. 469, 23 Misc. 52. 

@ Clarke vy. Schumacher, 228 N.Y. 
S. 547, 223 App.Div. 860; Dairymen’s 
League Co-op. Ass’n v. Brundo, 227 
N.Y.S. 203, 131 Misc. 548. 


[a] Rules of court.—As regards 
the right to change of venue for con- 
venience of the witnesses, the rule of 
trial terms for’ New York county, 
permitting the placing of a cause 
from the general calendar to the re- 
serve calendar for a day certain, does 
not compel the court to prefer action. 
Dairymen’s League Co-op. Ass’n_ v. 
Brundo, 227 N.Y.S. 203, 131 Misc. 548. 


4 Harris v.. Regorson Corp., 170 
N.Y.S. 866. 


5. Dolan’ v. Mohn & Hunter Co., 
242 N.Y.S. 63, 229 App.Div. 342; Ro- 
berge v. Millard, 284 N.Y.S. 136, 226 
App.Div. 701; Carvel Court Realty 
Co. v. Jonas, 186 N.Y.S. 802, 195 App. 
Div. 662; Turner v. Constantine, 179 
N.Y.S. 955, 190 App.Div. 958; Veel- 
dorano y. Union Ry. Co. of New York 
City, 171 N.Y.S. 5, 183 App.Div. 575; 
Mills v. Sparrow, 115 N.Y.S. 629, 131 
App.Div. 241; Hirshkind v. Mayer, 86 
N.Y.S. 836, 91 App.Div. 416; Quinn v. 
Brooklyn Heights R. Co.,’ 84 N.Y.S. 
738, 88 App.Div. 57; Brink v. Home 
Ins) Co.) 2 App-Div. 122,°37 N.S. 
628; St. Regis Paper Co. v. Hano, 252 
N.Y.S. 174, 141 Mise. 75 [aff 255 N.Y. 
S. 845, 235 App.Div. 653, arid 255 N. 
Y.S. 846, 235 App.Div. 653]; Dairy- 
men’s League Co-op. Ass’n v. Brundo, 
227 N.Y.S. 2038, 181 Misc. 548; Page 
Belting Co. v. Joseph, 226 N.Y.S. 723, 
131 Misc. 373; Lesser s Cohen, 225 
N.Y.S. 346, 131 Misc. 80 [aff 228 N. 
Y.S. 835, 223 App.Div. 862]; Roches- 
ter Quality Shoes v. Bartoli, 190 N.Y. 
S. 793; Peo. ex rel. Peabody v. Chan- 
ler, 116 N.Y.S. 62 

[a] TIllustrations.—(1) A change 
of the place of trial from Monroe 
county to New York county will not 
be made, where the order: for goods 
which is the subject of the suit was 
taken by an agent in New York coun- 
ty, subject to the approval of the 
principal in Monroe county, where 
the goods were manufactured in the 
jJatter county and the greater number 
of witnesses reside there, and espe- 
cially where the moving affidavits do 
not show what certain witnesses will 
testify to sufficiently to enable the 
court to pass upon the materiality 
and necessity of the testimony. 
Rochester Quality Shoes v. Bartoli, 
TOON. Y.S.. (99. (2), Lhe trial to de- 
termine the present sanity of a pris- 
oner committed from New York coun- 
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torneys. In some jurisdictions, the rules of court 
provide for a transfer to the division of the court 
most convenient for parties and witnesses.* In other 
jurisdictions the statute provides for a transfer 
where the attorney or solicitor shall be a resident of 
a county other than that in which the proceeding is 
pending,® but this applies to attorneys of record in 
the case to be transferred only.1® 
utes the place of trial cannot be changed merely for 
the convenience of the justice trying the case,11 or 
of the district attorney.12 ~ 


[§ 264] 10. Promotion of Justice. 
risdictions venue may be changed where the ends 
of justice would be promoted thereby.1? 
visions of this nature, venue may be changed even 


Under some stat- 


In many ju- 


Under pro- 


if the action has been brought in the proper coun- 


ty to the Matteawan State Hospital 
on his acquittal of murder on the 
ground of insanity will not be trans- 
ferred to New York county for the 
couvenience of witnesses, on it ap- 
pearing that most of the witnesses 
will be those testifying to events 
transpiring since the prisoner’s com- 
mitment to the hospital, few of whom 
are residents of New York county, al- 
though expert witnesses reside in 
New York county. People ex rel. 
Peabody v. Chanler, 116 N.Y.S. 62. 


[b] Modifications of rule.—(1) 
The rule retaining the venue in rural 
counties is modified by considering 
the place where the transactions took 
place. Turner vy. Constantine, 179 N. 
Y:S,. 955, 190 “App. Div. 958. ° (2) The 
rule that the place of trial will not 
be changed from a rural to a metro- 
politan county will not preclude such 
a change, where the cause of action 
took place in the metropolitan coun- 
ty, where the plaintiff and many of 
the witnesses live in such county, and 
where the defendant corporation has 
an office therein. Veeldorano v. Un- 
ion Ry. Co. of New York City, 171 
Na We Se bpeSs ADP Dav. oD T5al Comp tA: 
change of venue to New York county 
for convenience of the witnesses will 
not be granted from any of the coun- 
ties adjoining New York county, un- 
less the case is of exceptional char- 
acter. Brink'v. Home Ins. Co., 37 N. 
Y.S. 628, 2 App.Div. 122. 


6. Kavanaugh vy. Mercantile Trust 
Co., 88 N.Y.S.) 113, 94 App.Div. 575; 
Navratil v. Bohm, 50 N.Y.S. 225, 26 
App.Div. 460; McCready v. Haight, 
48 N.Y.S. 39, 22 App.Div. 6382; Mum- 
ford v. Cammann, 3 Cai. (N.Y.) 139, 
Col.&C.Cas. 482. 


[a] Ilustration.—(1) The rule as 
to changing the venue, on account of 
the residence of his witnesses, does 
not apply between the counties of 
Kings and New York. Mumford v. 
Cammann, 8 Cai. (N.Y.) 139, Col.&C. 
Cas. 482. (2) As a general rule, mo- 
tions to change the place of trial from 
any of the counties in the Second 
judicial district to New York county, 
on allegations relating to conven- 
ience of witnesses, are denied. Mc- 
Cready v. Haight, 48 N.Y.S. 39, 22 
App.Div. 632. (3) The place of trial 
of an action will not be changed from 
Queens county to New York county on 
the mere ground of the convenience 
of witnesses. Navratil v. Bohm, 50 
N.Y.S. 225, 26 App.Div. 460. 


7. Holland v. New York City Ry. 
Co., 95 N.Y.S. 262, 107 App.Div. 627; 
Quinn v. Brooklyn Heights R. Co., 84 
N.Y.S. 738, 88 App.Div. 57; Brink v. 
Home Ins. Co., 37 N.Y.S. 628,.2 App. 
Div. 122; Larocque v. Conhaim, 92 


I N.Y.S. 99, 45 Misc. 234, 


ty,1# if it sufficiently appears?® that an impartial tri- 


8. Mendez v. North British, etce., 
Ins. Co., 5 Porto Rico Fed. 593. 


[a] Rule of federal court in Puer- 
to Rico.—Mendez v. North British, 
ete., Ins. Co., 5 Porto Rico Fed. 598. 


9. See statutory provisions. 


10. Stimson v. Michigan Shingle 
Co., 39 N.W. 14, 71 Mich. 374. 


11. Korn v. Zubalsky, 149 A. 585, 
105 N.J.Eq. 719; Birmingham Iron 
Foundry vy. Hartfield, 43 N.Y. 224. 


[a] Reference to vice chancellor 
for final hearing may be changed only 
for good and sufficient reasons, not in- 
cluding mere convenience. Korn v. 
Zubalsky, 149 A. 585, 105 N.J.Eq. 719. 


12. Peo. ex rel. Peabody v. Chanler, 
116 N.Y.S. 62. 


[a] Tlustration.—The trial to de- 
termine the present sanity of a prison- 
er committed from New York County 
to the state lunatic asylum on his ac- 
quittal of murder on the ground of 
insanity will not be transferred to 
New York County for the convenience 
of the district attorney of New York 
County, charged with the duty of de- 
fending the commitment. Peo. ex rel. 
Peabody v. Chanler, 116 N.Y.S. 62. 


13. Rains v. Diamond Match Co., 
153 P.. 239, 171 Cal. 326; State v. Dis- 
trict Court of Second Judicial Dist., 
118 P. 268, 43 Mont. 571, Ann.Cas.1912C 
343; Blake v. Everman, 10 N.Y.S. 74, 
56 Hun 453; De Grasse Paper Co. vy. 
Northern New York Coal Co., 185 N.Y. 
S. 86, 113 Misc. 588 [rev on other 
eee 188 N.Y.S. 269, 196 App.Div. 


14. Murray v. New Jersey R. & 
Transp. Co., 23 N.J.Law 63; Lassiter 
v. Norfolk & C. R. Co., 36 S.E. 47, 126 
N.C. 507. 


15. Louisville & E. R. Co. v. Poul- 
ter’s Adm’r, 84 S.W. 576, 119 Ky. 558, 
27 Ky.L. 198; Cochecho R. R. v. Far- 
rington, 26 N.H. 428; Noonan vy. 
Luther, 112 N.Y.S. 898, 128 App.Div. 
673; Peo. v. Snaith, 8 N.Y.S. 668 [aff 
8 N.Y.S. 948, 55 Hun 613]. 


[a] Necessity of showing.—A par- 
ty’s belief in his inability to secure an 
impartial trial is insufficient to justify 
a change of venue, in the absence of 
facts showing his belief to be well 
grounded. Noonan vy. Luther, 112 N.Y. 
S. 898, 128 App.Div. 673. 


[b] Sufficiency of showing.—(1) 
An affidavit by plaintiff that a com- 
plaint against defendants for the 
fraud sued for was presented to two 
grand juries in the county where the 
capital is situated, and each failed to 
find a bill; that defendants resided 
in that county, employed many men, 
and had business relations with many 
more; and that, from the many ru- 
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al cannot be had in the county in which suit has been 
brought.t® Under some statutes the court is required 
to act 1f such a showing is made,17 but as a rule the 
action of the court on this ground is diseretionary,?® 
and will not be disturbed unless for manifest error.*® 
It has been held that a change of venue to promote 
justice must be considered in connection with the 
convenience: of witnesses,*° and that both grounds 


must appear together.?? 


[§ 265] 11. Actions on Fraudulent Written Con- 
Under a statute authorizing a change of ven- 
ue in an action on a written contract brought in the 
county wherein it is to be performed, where a non- 
resident defendant alleges fraud in its inception by 
sworn answer, the court has no diseretion?? but must 


tracts. 


mors and insinuations of the press and 
citizens of the capital city, plaintiff 
believed that an impartial trial could 
not be had in that county, and that 
justice would be promoted by a trial 
in O county, is not sufficient to pre- 
vent a removal. Peo. y. Snaith, 8 N. 
Y.S. 668 [aff 8 N.Y.S. 943, 55 Hun 613]; 
(2) No harm from the refusal of 
change of venue for remarks made 
in the presence of the petit jury is 
shown, it not appearing any of such 
jurors served on the jury in the case. 
Mowisviller & mm. RY Co.ev.. Roulters 
Adm’r, 84 S.W. 576, 119 Ky. 558, 27 
key... 193. 

16. Hilliard v. Beattie, 58 N.H. 112; 
Willoughby v. Northeastern R. Co., 
DANSE S08. 460S.C. Stu; sineersoll\-v. 
Wilson, 2 W.Va. 59. 


17. Dawson v. 
LO” Pa) ssl. 

18. Western Carolina Power Co. v. 
Klutz, 145 S.B. 681, 196 N.C. 358; 
Causey v. Morris, 142 S.H. 788, 195 N. 
C. 532; Kiley v. Meckler, 220 N.W. 
926, 57 N.D. 217; Sample v. Beden- 
baugh, 155 S.E. 828, 158 S.C. 496. 


19. Achilles v. Union Produce Ex- 
port Co., 232 N.Y.S. 98, 224 App.Div. 
620; Sample v. Bedenbaugh, 155 S.E. 
828, 158 S.C. 496; Barrow v. Barclay, 
(Tex.Civ.App.) 269 S.W. 235. 


[a] fFlustrations.—(1) The ends 
of justice do not justify a denial of 
defendant’s motion to change the 
venue, where the iSsues required call- 
ing defendant’s witnesses and plain- 
tiff’s entire proof was by depositions. 
Achilles v. Union Produce Export Co., 
232 N.Y.S. 93, 224 App.Div. 620. (2) 
The court did not abuse its discretion 
in denying plaintiff’s motion for a 
change of venue, because she could 
not secure an impartial trial, where 
the judge excused each juror who ex- 
pressed any doubt as to his ability 
to render an impartial verdict, and the 
record did not show that plaintiff’s 
peremptory challenges were exhaust- 
ed, or that any juror was disqualified 
further than admit_'ng ‘that he was a 
personal friend of defendants. Bar- 
row v. Barclay, (Tex.Civ.App.) 269 
SENG ebb, 

20. Dennis v. McKnight,’ 159 S.E. 
bo, L61 S.C) 213, 


21. Sample v. Bedenbaugh, 155 S.E. 
S28av158 S.C: 496; 


22, Sell v. Mershon, 210 N.W. 758, 
202 Iowa 627; State v. District Court 
of O’Brien County, 179 N.W. 442, 189 
lowa 1167. 


23. Iowa Farm Credit Corporation 
vy. Sawyer, 230 N.W. 409, 210 Iowa 
43; Sell v. Mershon, 210 N.W. 758, 202 
Iowa 627; Devore v. Municipal Court 
of City of Council Bluffs, 204 N.W. 


Dawson, (Mont.) 
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transfer the ease if the answer is sufficient?? in its 
allegations of fraud** in the contract sued on?° as a 
complete defense,?* and the contract is within the 


[§ 266] 12. Miscellaneous Other Grounds. Lack 
of jurisdiction does not authorize a change of ven- 
ue,” nor does the poverty of a party or a witness 
alone, although it is a cireumstance which may be 


- taken into consideration.2® Venue will not be chang- 


State v. District 


402, 200 Iowa 111; 
LTS NSW 


Court of O’Brien County, 
442, 189 Iowa 1167. 


[a] Questions for court.—W hether 
allegations of an answer, the suffi- 
ciency of which is not attacked on 
motion or demurrer, are sufficiently 
specific or charge legal conclusions to 
an undue degree, are proper questions 
for the district court’s consideration 
on the settling of the issues. Devore 
v. Municipal Court of City of Coun- 
cil Bluffs, 204 N.W. 402, 200 Iowa 111. 


[b] On certiorari to review refusal 
of application for change of venue, 
the pertinent inquiry is not whether 
the allegations of the answer are suf- 
ficiently specific to charge a defense 
based on fraudulent representations, 
but whether the pleading purports to 
base the defense thereon, and if it 
pleads breach of warranty instead, 
the court is justified in denying it. 
Devore v. Municipal Court of City of 
yeunet Bluffs, 204 N.W. 402, 200 Iowa 


[c] Additional allegations.—The 
fact that defendant, in addition to the 
defense of fraud in the inception of 
the instrument required by Code 
Suppl. (1913) § 3505 subs 6, to entitle 
her to a change of venue, alleged also 
forgery and alteration of the instru- 
ment, does not defeat her right to 
change of venue. State y. District 
Court of O’Brien County, 179 N.W. 442, 
189 Iowa 1167. 


[d] Amended answer.—(1) Under 
a statute authorizing change of venue 
where the answer sets up fraud in the 
inception of the contract, change of 
venue could be allowed on an amend- 
ed answer. Iowa Farm Credit Corpo- 
ration v: Sawyer, 230 N.W. 409, 210 
Towa 48. (2) The word “answer” in 
the statute includes an amendment 
thereto where defendant in good faith 
files an answer in an apparent at- 
tempt to comply with the statute and 
subsequently discovers that by over- 
sight or otherwise something impor- 
tant has been omitted therefrom. 
Wright v. Thompson, 229 N.W. 765, 
209 Iowa 1138. 


fe] Joinder in answer by others.— 
Where the maker and indorsers of a 
note who resided in the same county 
were sued in the county where the 
note was payable, and the indorsers, 
after first claiming a change of venue 
on the ground that they were not 
bound by the place of payment, joined 
the maker in her defense of fraud in 
the inception of the instrument and in 
her motion for change of venue, there 
was no valid reason for denying the 
motion for change. State y. District 
Court of O’Brien County, 179 N.W. 
442, 189 Iowa 1167. 


ed for the mere purpose of consolidating actions,*° 
nor because the defendant resident in the county 
where suit is brought fails to answer,*! nor because 
of a subsequent dismissal of other defendants and a 
change in the relief sought against the remaining 
defendant,?? nor because liability is not shown,?* 


24. Devore v. Municipal Court of 
City of Council Bluffs, 204 N.W. 402, 
200 Iowa 11k; State v. District Court 
in and for Winneshiek County, 201 N. 
W. 100, 199 Iowa 48. 


25. Cartney v. District Court of 
os County, 194 N.W. 55, 196 Iowa 


{a} Thus the statute does not au- 
thorize a change of venue where de- 
fendant in an action on a note given 
by him in renewal of preceding notes 
alleged fraud in the inception of the 


original note. Cartney v. District 
Court of Polk County, 194 N.W. 55, 
196 Iowa 36. 


26. Archer v. Sellers, 195 N.W. 734, 
196 Iowa 946. 


27. Chumbley v. Courtney, 164 N. 
W. 945, 181 Iowa 482. 


[a] Stipulation as to place of per- 
formance.—In an action in W county 
on a note containing no stipulation 
that it should be performed in 
county, the circumstance that fraud 
in the inception of the note was al- 
leged by defendant, who moved for 
change of venue to P county on the 
ground that it was county of his resi- 
dence, furnished no ground for change 
of venue. Chumbley v. Courtney, 164 
N.W. 945, 181 Iowa 482. 


28. Fields v. Kincaid, 184 P. 882, 67 
Colo. 20. 
29. Sanchez v. Atlas Commercial 


Co., 27 Porto Rico 522. 


80. Crenshaw v. Chambers, 
Civ.App.) 283 S.W. 1095. 


31. McConnon & Co. y. Sletten, 213 
N.W. 483, 55 N.D. 388. 


32. Thomas vy. Ellison, 116 S.W. 
1141, 102 Tex. 354 [mod (Civ.App.) 
110 S.W. 934]. 


[a] MTlustration.—The venue of the 
action as originally brought having 
been proper, there was no right to 
a change of venue, when, by reason of 
events arising after the commence- 
ment of the action, and through 
amendment of the petition, the action 
was dismissed as to some of the de- 
fendants, and part only of the relief, 
that appropriate to the changed condi- 
tions, was sought against the remain- 
ing defendant. Thomas vy. Ellison, 116. 
S.W. 1141, 102 Tex. 354 [mod (Civ. 
App.) 110 S.W. 9341]. 


33. Buckholts State Bank v. Thall- 
man, (Tex.Civ.App.) 196 S.W. 687. 


{a] MTllustration.—The fact that a 
petition for conversion does not show 
that defendants, other than _ sheriff 
and one other, participated in or are 
liable for conversion, affords no rea- 
son for transferring the case to the 
county in which defendants reside. 
Buckholts State Bank v. Thallman, 
(Tex.Civ.App.) 196 S.W. 687. 


(Tex. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nor because a cause of action for damages is joined 
with one for a penalty.24 That a party is an attor- 
ney,*° or a sheriff,?® or a city officer,*” or that defend- 


ant is better known in the county to which the change 


is sought, furnishes no ground for a transfer.*8 It 
is not a ground for a change of venue of an action 
for a forfeiture, that the county in which the ac- 
tion is brought is plaintiff.*® 


Selection of jury. A change of venue may be or- 
dered to enable a party to have a trial before a jury 
selected as prescribed by the statutes*® from impar- 
tial and disinterested persons.*! If the prevalence of 
disease makes the selection of a jury impractical, a 
change of venue is properly granted.*2 


[§ 267] L. Grounds of Objection to Change. An 
application for a change of venue may properly be 
denied where the grounds advanced have ceased to 
exist pending the application,*® or where grounds for 
retention of the cause are not denied,** or where it 
appears that the cause of action is pleaded in good 
faith and is not prima facie defective beyond correce- 
tion,*® or where another judge has been called in.*® 
That the judge who was instrumental in obtaining 
the transfer was disqualified constitutes no objection 
where the change is ordered by another judge.*? 
Refusal of a change on the ground of local prejudice 
is justified where a similar application by the same 
party in another case had been denied after a full 
hearing shortly before.*® Dismissal as to defend- 
ants applying for a change of venue defeats their 
right.4® It is not ground for objection to an order 
changing venue that it may have hastened the trial 
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of the cause.5° Ill health on the part of the plaintiff 
constitutes no objection to a change of venue where 
there is little more inconvenience in attending court 
in the county to which the transfer is sought than in- 
the county where the action is brought.°t In a hus- 
band’s suit for divorce, it is no objection to a change 
of venue on the wife’s application, that her property 
is located in the county wherein the suit 1s brought,. 
the husband’s right to such property being dependent. 
on the establishment of his right to a divorce.®* 
That applicant has failed to comply with an order to 
pay alimony pending the suit, is not sufficient ground 
for refusing the application for removal.°? If de- 
fendant refuses to comply with conditions upon which 
plaintiff has agreed to permit a transfer of the eause, 
a change of venue is properly denied. 


Delay. It is proper to refuse a change of venue 
when the application. appears to be made merely 
for delay,®® or to throw the adverse party over the 
term,°® or where the trial would probably be delay- 
ed if a transfer were granted®’ so that plaintiff will 
lose a cireuit,®® or a term of court,°® unless defendant 
is not chargeable with laches.®° 


Loss of remedy. The courts will be slow to trans- 
fer a cause to a court of another county which, be- 
ing without jurisdiction, would be compelled to dis- 
miss the suit. That plaintiff’s poverty will prac- 
tically defeat his cause of action if a change of 
venue should be granted, justifies a denial of the ap- 
pleation.°? 


[§ 268] M. Admissions, Stipulations, or Amend- 


34 McCullen v. Seaboard Air Line 
Ry. Co., 60 S.E. 506, 146 N.C. 568. 


fa] MNiustration.—Where an action 
against a railroad company for dam- 
ages for delay in the transportation 
of goods was properly brought in the 
county of plaintiff’s residence, the fact 
that plaintiff joined therewith a cause 
for the statutory penalty for the same 
delay, which did not arise in that 


’ county, does not require a change of 


venue. McCullen v. Seaboard Air Line 
Ry. Co., 60 S.E. 506, 146 N.C. 568. 


85. King v. Burr, 20 Johns. (N.Y.) 
274. 


36. Houston Printing Co. v. Moul- 
den, 41 S.W. 381, 15 Tex.Civ.App. 574. 


37. American Bonding & Trust Co. 
vy. Milstead, 47 S.E. 853, 102 Va. 6838. 


38. Robbins v. Glendon, 138 A. 108, 
103 N.J.Law 562. 


89. State v. Merrihew, 
112, 29 Am.R. 464. 


[a] Whus the fact that the for- 
feituresin an action on a bail bond 
would go into the county treasury 
does not render the county a “party,” 
within the meaning of the statute as 
to change of venue. State v. Mer- 
rihew, 47 Iowa 112, 29 Am.R. 464. 


40. Wolverine Oil Co. v. Parks, 193 
P. 624, 70 Okl. 318. 


[a] hus, where a district judge 
acquired an interest in the subject 
matter of pending litigation, and 
thereafter appointed jury commission- 
ers, and a challenge to the jury panel 
was sustained because the jurors had 
been selected by the commissioners so 
appointed, and the judge thereupon is- 
sued an open venire to the sheriff to 
summon jurors from the county, the 
party litigant, antagonistic to such 
interest, was entitled to a change of 
yenue on proper motion therefor, be- 


47 Iowa 


cause denied his right to the trial be- 
fore a jury as prescribed by the stat- 
utes. Wolverine Oil Co. v. Parks, 193 
P. 624, 79 OK. 318. 


41. Board of Public Instruction for 
Lafayette County yv. First Nat. Bank, 
(Fla.) 143 So. 738. 


Lr Salinas v. Stillman, 25 Tex. 


43. Avery v. Llano Cotton Seed 
Oil Mill Ass’n, (Tex.Civ.App.) 196 S. 
W. 351 [error refused]. 


fa] TIllustration. — In an action 
against partners residing in another 
county where one of defendant part- 
ners removed, after plea of privilege, 
to a county in which it was brought, 
the court properly refused to sustain 
the plea, on plaintiff’s filing an amend- 
ed petition showing such removal. 
Avery v. Llano Cotton Seed Oil Mill 
Ass’n, (Tex.Civ.App.) 196 S.W. 351 
[error refused]. 


44. Hall v. Garvin, 102 S.E. 1, 113 
SiG, 182. 


45. Pacific Coast Automobile Ass’n 
v. AhI£S 800 Pis4i, Als (Caliappsy 21% 


46. Upton v. Upton, 29 P. 411, 94 
Cal. 26; State v. O’Bryan, 14 S.W. 933, 
102 Mo. 254; State v. Parker, 9 S.W. 
728, 96 Mo. 382. 

{a] In Monisiana, if the judge 
called in fails to try the case for nine 
months, it must be transferred to an 
adjoining district. Wilkinson v. Hen- 
gel, 20 So. 290, 48 La.Ann. 1137. 

47. Pack v. Alcona Circuit Judge, 
41 N.W. 850, 74 Mich. 28. 

48. Freeman vy. Ortiz, 153 S.W. 304, 
106° Tex: 1. 

49. Prendergast v. Mitchell-Sulli- 
man Co., 224 P. 248, 65 Cal.App. 456. 

50. Dennis v. McKnight, 159 S.E. 
55 TGS Ce 213. 


¥ 


51. State v. Superior Court of 
Washington in and for Klickitat 
County, 231 P. 453, 132° Wash. 102. 


52. State v. Superior Court of 


Washington in and for Klickitat 
County, supra. 
53. Maharry v. Maharry, 47 P. 


1051, 5 Okl. 371. 


rates Smith v. Prior, 9 Wend. (N.Y.} 


[a] Thus, where, on receiving no- 
tice of a motion to change the venue, 
plaintiff agrees to change it accord- 
ing to the wish of defendant, pro- 
vided the latter will accept short no- 
tice of trial, the motion will not be 
granted if defendant refuse such offer, 
unless he shows that it was impossi- 
ble for him to prepare for trial on 
short notice. Smith v. Prior, 9 Wend. 
(N.Y.) 498. 


55. Chissom v. Barbour, 100 Ind. 
1; Davis v. Rivers, “49 Iowa 435; 
Taylor v. Smith, 11 N.Y.S. 29, 57 Hun 
587; Killbourne v. Fairchild, (N.Y.) 
12 Wend. 293. 


56. Haywood v. Thayer, 10 Wend. 
CONS) 285 Tae 

57. King v. Vanderbilt, 7 How.Pr. 
(Nuys) e885: 


58. Miller vy. Palmer, 
(NLY.) 54. 


59. McNamara v. Eustis, 48 N.W. 
1123, 46 Minn. 311. 


60. Starr v. Francis, 22 Wend. (N. 
Y.) 633; Garlock v. Dunkle, 22 Wend. 
(N.Y.) 615. 

61. Texas Employers’ Ins. Ass’n 
Vv. Hivans, 298 S.W. 516, 117 Tex. 11/3 
[answers conformed to (Civ.App.) 2 
S.W.(2d) 566]. 

62. Mole v. New York, O. & W. 
R.- Co., 102. N.Y.S.' 308, -53sMise, 225 
38 N.Y.Civ.Proc. 64. 


1 How.Pr. 
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ments To Prevent Change.®* An application for a 
change of venue by one party may in some cases be 
properly denied by reason of a stipulation or admis- 
sion on the part of the adverse party which in effect 
obviates the necessity for, or accomplishes the pur- 
poses to be subserved by, the proposed change,°* as 
where it is stipulated not to give any evidence ex- 
cept what may be found in the county in which the 
venue is laid,®* or that nonecertified copies of certain 
papers would be accepted to obviate the expense of 
certification.°° The rule is frequently applied where 
a transfer is sought for the convenience of witness- 
es, as where the adverse party stipulates to admit the 
facts which it is sought to prove by such witnesses,°®’ 
or the stipulation is such as to obviate the necessity 
of calling so many of applicant’s witnesses that of 
the remaining material witnesses the greater num- 
ber reside in the county where venue is laid.®® 
Whether an offer to stipulate will defeat an applica- 
tion for a change of venue depends upon the terms 
and effect of the stipulation.®® It is generally held 
that the stipulation must be to the effect that the 
facts sought to be established are admitted*® and it 
is not sufficient merely to stipulate that the wit- 
nesses will testify to the facts claimed,’* or to stip- 
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ulate for their examination before a referee,’? or for 
the admission of their affidavits upon the trial.7? 
A change otherwise proper should not be denied on 
a stipulation of one party to pay the expenses of the 
other party’s' witnesses to the place where the ac- 
tion is brought.74 


Amendments subsequently made to the complaint 
cannot ordinarily deprive a defendant of his right 
to change the venue.?® However, the court may, aft- 
er allowing an amendment making the action triable 
in the county in which it is brought, deny the motion 
for a transfer,’®° as where the complaint is amended 
by adding a resident of the county as a party defend- 
ant.77 By amendment of his petition, plaintiff may 
withdraw that portion as to which a change is sought 
and thereby prevent a change of. venue.’® The legal 
effect of the amendment may be destroyed by a ten- 
der on defendant’s part.?® 


[§ 269] N. Proceedings—l. Mode of Hffecting 
Change—a. In General. The venue of an action can- 
not be changed except as authorized by statute.®° 
The transfer must ordinarily be made under a prop- 
er order of the court, entered of record®? pursuant to 
.a formal demand, application, petition,®* motion,®? 


63. Amendments changing venue 
see infra §§ 270-272. 
64. See cases infra this section. 


65. Smith vy. Averill, 1 Barb. (N.Y.) 
28. 

66. Schilling v. Buhne, 73 P. 431, 
139 Cal. 611. 

67. Stockton Combined Harvester 
& Agricultural Works v. Houser, 37 
P. 179, 103 Cal. 377; Blossom v. Wal- 
ler, 158 P. 509, 830 Cal.App. 439. 


68. Whitcomb v. Friendly, 73 N.Y. 
S. 705, 67 App.Div. 626. 7 


69. Cordas v. Morrison, 23 N.Y.S. 
1076, 70 Hun 99; Claflin v. Hagan, 14 
N.-Y.S. 240, 59 Hun 622, 60. Hun 577; 
Dexter v. Alfred, 12 N.Y.S. 365, 58 
Hun 609 [dism 28 N.E. 258, 128 N.Y. 
Glee Kurz ives Bish ell Noyes: 2109; 
58 Hun 602; Wyatt v. Brooks, 42 Hun 
(N.Y.) 502. 

70. Geneva Trust Co. v. Boston & 
M. R. R., 209 N.Y.S. 557, 212 App.Div. 
695; Rhedes v. Wheeler, 63 N.Y.S. 177, 
48 App.Div. 361; Ingal v. Stoddard, 54 
N.Y.S. 813, 85 App.Div. 539; Thomp- 
son v. Walker, 180 N.Y.S. 100. 


71. Rhodes v. Wheeler, 63 N.Y.S. 
177, 48 App.Div. 361; Ingal v. Stod- 
dard, 54 N.Y.S, 813, 35 App.Div. 539; 
Wright v. Burritt, 17 N.Y.S. 645, 63 
Hun 628; Thompson y. Walker, 180 
N.Y.S. 100. 


[a] Reason for rule.-—Where a 
party is entitled to a change of venue 
for convenience of witnesses, a stipu- 
lation that such witnesses will swear 
to the facts as alleged in his affidavit 
for a change is insufficient to author- 
ize a denial thereof, as he is entitled 
to their presence on the trial, and to 
the benefit of their oral testimony. 
Rhodes v. Wheeler, 63 N.Y.S. 177, 48 
App.Div. 361. 


72. Harrington v. Village of War- 
saw, 38 N.Y.S. 888, 4 App.Div. 181. 


738. Roberts v. Lansing, 69 N.Y.S. 
736, 60 App.Div. 81 


74, Holland v. New York City R. 
Co., 95 N.Y.S. 262, 107 App.Div. 627; 
Dexter -v. Alfred, 12 N.Y.S. 3865, 58 
Hun 609 [dism 28 N.B. 258, 128 N.Y. 
618]; Rathbone v. Harman, 4 Wend. 
(N.Y.) 208. Contra Worthy v. Gil- 


bert, 4 Johns. (N.Y.) 492. 


75. ‘Buell v. Dodge, 57 Cal. 645; 
Taaffe v. Bloch, (Cal.App.) 16 P.(2d) 
303; Yore v. Murphy, 25 P. 1039, 10 
Mont. 304. 


_[a] Reason for rule.—Defendant’s 
right to a change of venue must be 
determined by the state of the com- 
plaint when he appeared. Taaffe v. 
Bloch, (Cal.App.) 16 P.(2d) 303. 


{b] Mllustrations.—(1) Where it 
appeared from the original complaint 
that A was the only defendant against 
whom the facts alleged would justify 
a judgment, it was held that his right 
to a change of venue could not be 
taken away by statements made in an 
amended complaint subsequently filed. 
Buell v. Dodge, 57 Cal. 645. (2) 
Where defendant in conversion is en- 
titled to a change of venue, because 
the complaint fails to state the coun- 
ty in which the wrongful taking oc- 
curred, he cannot be deprived of that 
right by the joinder. of another cause 
of action, sounding in tort, in which 
the county where the wrongful act 
was committed is properly stated. 
ore v. Murphy, 25 P. 1039, 10 Mont. 

76. State v. Superior Court, King 
County, 192 P. 908, 112 Wash. 574. 


fa] Mfllustration.—Where the orig- 
inal complaint stated a transitory ac- 
tion triable in the county of defend- 
ant’s residence, so that defendant is 
entitled to a change of venue, the 
court could, after a motion for change 
of venue was made, permit plaintiff on 
proper showing to amend his com- 
plaint to show that the cause of ac- 
tion was against a public officer or an 
act done by virtue of his office, which 
is triable where the cause, or some 
part thereof, arose, and, after allow- 
ing the amendment, can deny the mo- 
tion for change of venue. State v. 
Superior Court, King County, 192 P. 
908, 112 Wash. 574. 


77. Tibbetts v. Wadden, 62 N.W. 
693, 94 Iowa 173. 


[a] Thus, where, in an action 
against a husband for necessaries fur- 
nished his wife, pending a motion to 
transfer the action to the county of 
defendant’s residence, the complaint is 


amended by making the wife a party, 
she having remained in the county in 
which the action was brought, the 
motion is properly denied. Tibbetts 
v. Wadden, 62 N.W. 693, 94 Iowa 173. 


78. Allen v. Bidwell, 35 Iowa 218. 


-79. Capital Food Products Co. v. 
Re el (Tex.Civ.App.) 28 S.W.(2d) 


[a] Tllustration.—Where, after a 
plea of privilege was filed, plaintiff, 
by amendment, added an item which 
would fix the venue in the original 
county, defendant’s tender of the ad- 
ditional amount and subsequent pay- 
ment into court, destroyed the legal 
effect of the amendment. Capital 
Food Products Co. v. Voyadjis, (Tex. 
Civ.App.) 28 S.W.(2d) 858. 


80. Statutory basis of right gen- 
erally see supra § 220. 


81. Bray v. Marshall, 66 Mo. 122; 
Ferrie Mfg. Co. v. Wright, 48 Ont.L. 


Aras Ala.—IEx parte Rhodes, 438 Ala. 


Ind.—Kelly v. Hocket, 10 Ind. 299. 


N.Y.—Penniman vy. Fuller, ete., Co., 
31 Ni By 818.) 138) Ney, (4420900 Neve 
Civ.Proc. 205. 


Porto Rico.—Peo. v. Ortiz, 22 Porto 
Rico 172. 


Ont.-—Petrie Mfg. Co. v. Wright, 48 
Ont.L. 481. 


[a] New counties.—Under the act 
of Nov. 24, 1866, establishing Cren- 
shaw County and providing that de- 
fendants residing therein may have 
suits pending in any of the courts of 
the counties out of which such county 
is formed transferred to the new coun- 
ty, a cause cannot be transferred un- 
less application is made therefor by 
eet eye Ex parte Rhodes, 43 Ala. 
373. 


Form and requisites see infra §§ 
290-298. 

83. Cal.—McDonald v. California 
Timber Co., 90 P. 548, 151 Cal. 159. 

Colo.—O’Connell vy. Gavett, 1 P. 902, 
7 Colo. 40. 


Mont.—State v. District Court of 
Seventeenth Judicial Dist. in and for 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 
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§§ 269-273] 


plea of privilege,*4 exception,®® answer,®® or an or- 
derly amendment of the pleadings,’? upon proper no- 
tice,®® and duly placed on record.8® <A change of 
venue may also be effected by express agreement of 
the parties.°° 
about by hearing a demurrer in another cireuit,®! by 
merely filing and reading an affidavit,®? by reciting 
in the summons that the hearing will be in another 
county,®? nor by commencing an action in another 
county to restrain the original proceeding.°* Fur- 
ther, the mere fact that a court to which the venue 
has been changed orders a copy of the final decree to 
be made a matter of record in the original court, 
and that the original papers be returned to that 
court, does not change the venue of the cause.9® A 
change of judges is not a change of venue.® 


[§ 270] b. Change by Amendment of Pleadings— 
(1) In General. The court in a proper case may, un- 
less it is otherwise provided by statute, permit plain- 
tiff to amend to change the venue,®’ but he must give 
notice of a motion to amend the declaration for that 
purpose,®® and a suggestion thereof must be entered 
on the record.®®, Leave to amend may be given on 
terms,’ but if defendant has not answered, plaintiff 
may amend as of course.” Under the modern prac- 
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A change of venue is not brought 
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tice, in some jurisdictions, plaintiff must proceed by 
motion, and not by amendment of the declaration.’ 


[§ 271] (2) Time of Amendment. The declara- 
tion may be amended after answer so as to change 
the place of trial as stated in the original complaint 
and summons.* After notice of trial,® and issue 
joined,® plaintiff may be allowed to amend on pay- 
ment of costs. If the action is transitory, an amend- 
ment changing the venue may be allowed after the 
general issue has been pleaded.” 


[§ 272] (83) Amendment Pending Motion for 
Change.® Ordinarily, a motion for a change of ven- 
ue is not affected by an amendment as to the place 
of trial in the complaint,® and sometimes an amend- 
ment at that time will not be permitted.t° Where a 
transitory action is laid in a county where neither 
party resides, and defendant demands a change of 
venue to his county, if plaintiff amends, changing 
the venue to his own county, this is a complete an- 
swer to the demand.*? 


[§ 273] c. Demand for Change, and Consent or 
Refusal—(1) In General. In many jurisdictions it 
is necessary to make a formal demand for a change 
of venue!” and then to apply to the court for an or- 


Pues, County, 231 P. 395, 72 Mont. 


N.Y.—Acker vy. Leland, 96 N.Y. 387; 
Veeder v. Baker, 83 N.Y. 156 [rev 28 
Hun 318, 10 N.Y.WkEly.Dig. 49817; 
Sylvester v. Lewis, 67 N.Y.S._ 176, 55 
App.Div. 471; Thompson v. Heiden- 
rich, 66 How.Pr. 394. 

Wis.—Taylor v. Lucas, 43 Wis. 155. 

84. See infra §§ 296-298. 

85. See infra § 296. 

86. See infra § 290. 

87. See infra § 270. 

88. See infra §§ 299-303. 

69. Hindal v. Kahler Corporation, 
202 N.W. 820, 162 Minn. 516; Knudsen 
Fruit Co. v. Horner, 169 N.W. 251, 141 
Minn. 59. 

[a] MDlustrations.—(1) On failure 
to file demand for a change of venue 
and affidavit with the clerk of the 
county in which action is begun, such 
action is still pending there, and strik- 
ing it from the court calendar of the 
county, to which the change was 
sought was proper, although defend- 
ant had served answer, and plaintiff 
had served reply and notice of trial 
and had placed the case on the calen- 
dar. Hindal v. Kahler Corporation, 
202 N.W. 820, 162 Minn. 516. (2) To 
effect a change of venue defendant 
must make a record showing a full 
compliance therewith, it not being 
enough that affidavit and demand be 
served on plaintiff’s attorneys, but 
they and proof of services must be 
filed with clerk in county of venue 
within time fixed by statute. Knud- 
sen Fruit Co. v. Horner, 169 N.W. 
251, 141 Minn. 59. 

90. Hindal v. Kahler Corporation, 
202 N.W. 820, 162 Minn. 516. 

91. State v. Hocker, 16 So. 614, 35 
Hla 9s 

92. 

93. 
Judicial Dist., 
153. 

94. Colson v. Pelgram, 
19, 259 N.Y. 370. 

[a] Tllustration.—A change _ of 
venue by commencing an action for a 
judgment declaring the power of the 
testamentary trustee or surrogate’s 


Taylor v. Lucas, 43 Wis. 155. 


State v. District Ct. of Fifth 
[4 P. 200, 29 Mont. 


182 N.E. 


court of another county to name the 
successor to a deceased cotrustee and 
enjoining prosecution of beneficiaries’ 
prior proceeding in the supreme court 
for appointment of a Successor is not 
justified. Colson v. Pelgram, 182 N.E. 
1.9525 9 Ney su87/05 


eee White v. Hampton, 
96. Sommers Vv. Apalachicola 
Northern R. Co., 96 So, 151, 85 Fla. 9; 
Sewell v. Huffstetler, 93 So. 162, 83 
Fla. 629; Greene v. American Malting 
Co., 140 N.W. 1130, 153 Wis. 216. 


[a] Tllustrations. — (1) The ap- 
pointment of a judge to hear and de- 
termine a chancery cause in lieu of 
one disqualified was not a change of 
venue. Sommers. v. Apalachicola 
Northern R, Co., 96 So. 151, 85 Fla. 9. 
(2) Where the judge of a circuit 
court where a cause is pending be- 
comes ill and unable to attend to his 
duties, and the issues are made up 
and the case disposed of under the 
orders of a judge of another circuit, 
such hearing is not a change of venue. 
Sewell v. Huffstetler, 93 So. 162, 838 
Fla. 629. 


97. Wadsworth v. Georger, 18 Abb. 
N.C. (N.Y.) 199; Wolverton v. Wells, 
1 Hill (N.Y.) 374; Pain v. Parker, 13 
Johns. (N.Y.) 329. 


[a] Tllustration.—Where defend- 
ant served papers for a motion to 
change the venue from the county 
of Saratoga to the county of Mont- 
gomery, together with an order to 
stay proceedings until the decision of 
the motion, plaintiff, within the’ time 
specified in rule 23, might amend his 
declaration by changing the venue to 
the county of Albany, the change of 
venue by the amendment working no 
injury to defendant. Wolverton v. 
Wells, 1 Hill (N.Y.) 374. 

98. Lee v. Evaul, 1 N.J.Law 283; 
Barstow v. Randall, 5 Hill (N.Y.) 518; 
Swartwout v. Payne, 16 Johns, (N.Y.) 
149. 


14 Iowa 


99. Lee v. Evaul, 1 N.J.Law 283. 
i. geveakins v. Engel, 1 How.Pr. (N. 


2. Stryker v. New York Exch. 
Bank, 42 Barb. (N.Y.) 511, 28 How. 
Pr. 20; Wakeman vy. Sprague, 7 Cow. 
(N.Y.) 164. 


3. Lindsley v. Sheldon, 88 N.Y.S. 
192, 43 Misc. 116. 

4 Brown v. Finch, $1 N.E. 625, 
133. N.Y. 671 mem; McCosker v. 
Smith, 14 N.Y.S. 615, 60 Hun 580, 20 
N.Y Civ. Proe: 6324 [atti .31) INS 2a. 
133. N.Y. 672]. 


5. Farrington y. Suydam, 9 Wend. 
(N.Y.) 430. 


fa] Thus a plaintiff, after notice 
of trial, may be allowed to amend his 
declaration by changing the venue, 
on paying costs of motion, and of 
former plea, if a new defense be in- 
terposed. Farrington v. Suydam, 9° 
Wend. (N.Y.) 430. 


mac Fish v. Lyon, 1 How.Pr. (N.Y.) 

[a]. Tllustration.—A motion to 
amend the declaration by changing 
the venue in a local action will be 
granted, on terms, after issue joined 
and there have been circuits passed 
at which the cause might have been 
ore Fish v. Lyon, 1 How.Pr, (N.Y.) 
gue Gay v. Homer, 13 Pick. (Mass.) 
oO . 

8. Amendments to prevent change 
see supra § 268. 


9. Faherty v. Schuyler Towboat 
Dine, 43 i Hunws GN. XY. 04322 Dolley: 
Cromwell, 12 How.Pr. (N.Y.) 79. 


10. Barbera v. Quittner, 138 N.Y.S. 
1000, 154 App.Div. 322. 


11. Toll v. Cromwell, 12 How.Pr. 
CNEY i 79) 


12. Cal.—Hanna v. De Koch, 198 P. 
1006, 52°Cal.App. 389. 


Mont.—State vy. District Court of 
Seventeenth Judicial Dist. in and for 
Bh a County, 231 P. 395, 72 Mont. 


Nev.—Salsberry v. Connolly, 183 P. 
391, 43 Nev. 182; Blam y. Griffin, 14 P. 
582, 19 Nev. 442. 


N.Y.—Hudson County Consumers’ 
Brewing Co. v. Odell, 181 N.Y.S. 62, 
190 App.Div. 866; Hoffman v. Hoff- 
man, 138 N.Y.S. 356, 153 App.Div. 191; 
Knight & Wall Co. v. Thomas, 92 N.Y. 
S. 997, 103 App.Div. 605; Virden vy, 
Thomas, 92 N.Y.S. 996, 103 App.Div. 
606; Washington v. Thomas, 92 N.Y.S. 
994, 103 App.Div. 423, 16 N.Y.Ann.Cas, 
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der changing the place of trial,1* but, under some 
statutes, a demand is not necessary where the change 
is not demanded as a matter of right,1* as for the 
convenience of witnesses,!® or where the case is prop- 
erly triable either in the county in which the venue 
is laid, or in any county where the cause of action 
or any part thereof arose.1® Under some provisions, 
a demand need not be made before notice of applica- 
Mere service of a de- 


tion for a change of venue.!* 


mand does not effect a change of venue.1® 
must be an order?® or a consent,”° although it has 
been held that after defendant’s demand and plain- 
tiff’s written consent, the court of the county to which 
the change is sought acquires jurisdiction without 
any motion or order for that purpose.?+ 


The demand must 


[§ 274] (2) Form of Demand. 


160; Whitehead Bros. Co. v. Dolan, 
126 N.Y.S. 414, 69 Misc. 208, 2 N.Y. 
Civ.Proc.N.S. 200; March v. Lowry, 
16 How.Pr. 41; Vermont Cent. R. Co. 
v. Northern R. Co., 6 How.Pr. 106, 1 
Code Rep.N.S. 401. But see McConihe 
Vv. Palmer, 27 N.Y.S: 832, 76 Hun 116 
(holding that the statute is merely 
directory, and the court may change 
the place of trial to the proper county 
although no demand was made). 
N.D.—Hinsey v. Alcox, 164 N.W. 
296, 38 N.D. 52. 
S.D.—Barbour y. 
S85) OLS: oD Le 
Wis.—Anderson v. Arpin Hardwood 
Lumber Co., 110 N.W. 788, 131 Wis. 
34; Levy v. Goldberg, 40 Wis. 308 
{foll Foster v. Bacon, 9 Wis. 345, and 
overr Bonnell vy. Gray, 36 Wis. 574]. 
fa] Excuse for failure to make de- 
manud.—Failure to make a prior de- 
mand on plaintiffs, or to give notice of 
application to change venue on the 
last day for answering, is not ex- 
cused by the pendency of negotiations 
for a settlement, especially where 
they came to an end two days before 
the application. Barbour vy. Fidler, 
141 N.W. 88, 381 S.D. 351. 


Tot Statel v.0 District, -Court Jor 
Seventeenth Judicial Dist. in and for 
Valley County, 231 P. 395, 72 Mont. 
Dou7, 

14. Viertels v. New York, O. & W. 
Ry. Co., 169 N.Y.S. 497, 182 App.Div. 
92; Cronin v. Manhattan Transit Co., 
108 N.Y.S. 963, 124 App.Div. 543; 
Larkin v. Watson Wagon Co., 74 N.Y. 
S. 73, 68 App.Div. 86; Kubiack v. 
Clement, 54 N.Y.S. 778, 35 App.Div. 
186; Hinchman y. Butler, 7 How.Pr. 
(N.Y.) 462; Anderson v. Arpin Hard- 
wood Lumber Co., 110 N.W. 788, 131 
Wis. 34. 

15. Viertels v. New York, O. & W. 
Ry. Co., 169 N.Y.S. 497, 182 App.Div. 
92; Cronin v. Manhattan Transit Co., 
103) EN-Y.S) | 968 124 -App. Div. 15434 
Larkin v. Watson Wagon Co., 74 N.Y. 
S. 73, 68 App.Div. 86; Kubiack v. 
Clement, 54 N.Y.S. 778, 35 App.Div. 
186; Northway Holding Co. v. Parker, 
186 N.Y.S. 581, 114 Mise. 57; Hinch- 
man v. Butler, 7 How.Pr. (N.Y.) 462. 


16. Anderson v. Arpin Hardwood 
Lumber Co., 110 N.W. 788, 131 Wis. 
34. 


Fidler, 141 N.W. 


17. Granger v. Sheble, 1 How.Pr. 


NES GN. Ys) 180; 
18. Hasbrouck v. McAdam, 4 How. 
Pr. (N.Y.) 342, 3 Code Rep. 39. 


19. Vermont Central R. Co. v. 
Northern R. Co., 6 How.Pr. (N.Y.) 106, 
1 Code Rep.N.S. 401; Hasbrouck v. 
McAdam, 4 How.Pr. (N.Y.) 342, 3 Code 
Rep. 39; Hinsey v. Alcox, 164 N.W. 


‘VENUE 


There 


296, 38 N.D. 52. 

20. Philbrick v. Boyd, 16 Abb.Pr. 
(N.Y.) 3893; Hasbrouck v. McAdam, 
4 How.Pr. (N.Y.) 342, 3 Code Rep. 39; 
oe v. Alcox, 164 N.W. 296, 38 N. 


[a] Illustration—A demand _ to 
change the place of trial ‘‘to the prop- 
er county,” followed by a stipulation, 
from plaintiff, changing to a proper 
county, although a different one from 
that suggested by defendant in his 
demand, is effectual to change the 
place of trial, “by consent of par- 
ties.” Any informality in such stipu- 
lation is waived by defendant’s receiv- 
ing and retaining it without objection. 
ae v. Boyd, 16 Abb.Pr. (N.Y.) 

21. Anderson v. Arpin Hardwood 
Lumber Co., 110 N.W. 788, 131 Wis. 
34; Tucker v. Grover, 9 N.W. 820, 153 
Wis. 53; Woodward v. Hanchett, 9 N. 
W. 468, 52 Wis. 482. 


22. Danielson v. Danielson, 203 P. 
506, 62 Mont. 83; Philbrick v. Boyd, 
16 Abb.Pr. (N.Y.) 393; Beardsley v. 
Dickerson, 4 How.Pr. (N.Y.) 81; 
State v. Grimm, 202 N.W. 162, 186 
Wis. 154; Brust v. First Nat. Bank, 
198 N.W. 749, 184 Wis. 15; State v. 
Werner, 194 N.W. 815, 181 Wis. 275; 
State v. Circuit Court of Dodge Coun- 
ty, 186 N.W. 732, 176 Wis. 198; Stahl 
sf Broeckert, 166 N.W. 653, 167 Wis. 
PUSe 

23, Pennie. vv. Visher, 29 PR. 7112) 94 
Cal. 323; Byrne v. Byrne, 57 Cal. 348; 
Estrada v. Orena, 54 Cal. 407. 


24. Buck v. City of Eureka, 31 P. 
$45,797 (Cala 13/3) Peo, vs) a Ges, bid 
157, 66 Cal. 235; Lee v. Buckheit, 49 N. 
W. 977, 46 Wis. 246. 


[a] Mlustrations—(1) Where de- 
fendant’s appearance and demand for 
change of venue were filed simultane- 
ously, it was sufficient that such de- 
mand was signed by defendant’s at- 
torney. Peo. v. Larue, 5 P. 157, 66 
Cal. 235. (2) A demand signed by 
defendant’s attorneys, saying that ‘‘we 
demand,” instead of that defendant 
demands, is sufficient, although not a 
literal compliance with the statute. 
Buck v. City of Eureka, 31 P. 845, 97 
Galo lsion eo) Demand in writing 
that it be tried in the proper county, 
a demand commencing, “I hereby de- 
mand,’ and signed, “H. P., Defend- 
ant’s Attorney,’’ is defendant’s de- 
mand, and is sufficient. Lee v. Buck- 
heit, 49 N.W. 977, 46 Wis. 246. 

25. Van Dyck v. McQuade, 18 Hun 
(N.Y.) 376. 

26. Bithorn y. Ball, 17 Porto Rico 
549. 


[a] Under Puerto Rico statutes, 


[§§ 273-275 


\ 


be in proper form;?? a written notice of motion for 
a change of venue is insufficient.2* It must be signed 
in compliance with the statute,?* and must, under 
some statutes, be made by an attorney of record?® 
and must be addressed as the statute requires.?° The 
demand should show that the county where the ac- 
tion is brought is not a proper county, and should 
contain such statements that plaintiff may phrase 
his consent to a change with reference to the partic- 
ular, or any proper, county,?7 and to exercise his 
right to elect between them.?® 

[§ 275] (3) Time for Demand. The demand for 
a change of venue must be made within the time 
prescribed by statute,?® which may be at the time of 
appearance,*®° at or before the time of filing a de- 


the demand_is_ construed to be re- 
quired to be addressed to the court 
and not to the opposing counsel. Bit- 
horn v. Ball, 17 Porto Rico 549. ; 


27. State v. Werner, 194 N.W. 815, 
181 Wis. 275; Anderson v. Arpin 
Hardwood Lumber Co., 110 N.W. 788, 
131 Wis. 34. 


{a] hus a demand for change of 
venue Should be “that the trial be had 
within the proper county, to wit, the 
county of ,’ followed by a state- 
ment of why that is the only proper 
county, or, when there is more than 
one county, followed by a statement 
of the reasons and a disclosure of the 
names of such counties. Anderson v. 
Arpin Hardwood Lumber Co., 110 N.W. 
788, 131 Wis. 34. 

[b] Dlustration.—A demand for a 
change of venue, requiring that the 
trial be had in W county because the 
corporation defendant had its prin- 
cipal office and place of business 
there, was fatally defective. Ander- 
son v. Arpin Hardwood Lumber Co., 
110 N.W. 788, 1381 Wis. 34. 


28. State v. Kellogg, 208 N.W. 246, 
189 Wis. 638. 


29. Cal—Lundy vy. Lettunich, 195 
P. 451, 50 Cal.App. 451. 


N.Y.—Penniman v. Fuller & War- 
ren Co., 31 N.E. 318, 1383 N.Y. 442; 
Knight & Wall Co. v. Thomas, 92 N.Y. 
S. 997, 103 App.Div. 605; Virden v. 
Thomas, 92 N.Y.S. 996, 103 App.Div. 
606; Washington v. Thomas, 92 N.Y. 
S. 994, 103 App.Div. 423, 16 N.Y.Ann. 
Cas. 160; Ganz v. Edison Electric Il-- 
luminating Co., 29 N.Y.S. 810, 79 Hun 
409; Shepard v. Squire, 28 N.Y.S. 218, 
76 «Hun, 4598; 23 N.Y. Civ. Broek .403< 
Granger v. Sheble, 1 How.Pr.N.S. 130. 


N.D.—Fargo Silo Co. v. Pioneer 
Stock Co., 171 N.W. 849, 42 N.D. 48. 


Wash.—State v. Superior Court for 
Klickitat County, 198 P. 676, 113 Wash. 
244; State v. Superior Court of Spo- 
kane County, 187 P. 708, 110 Wash. 49; 
State v. Superior Court of King Coun- 
ty, 82.P. 457, b Wash, 528. 

Wis.—State v. Risjord, 198 N.W. 
273, 1838 Wis. 558; Levy v. Goldberg, 
40 Wis. 808 [foll Foster v. Bacon, 9 
Wis. 345, and overr Bonnell v. Gray, 
36 Wis. 574]. 

30. Lundy v. Lettunich, 195 P. 451, 
50 Cal.App. 451; State v. Superior 
Court for Klickitat County, 193 P. 
676, 113 Wash. 244; State v. Superior 
Court of Spokane County, 187 P. 708, 
110 Wash. 49. 

[a] Affidavit of merits.—A filing 
of an affidavit and demand at the time 
of the first appearance is all that is 
required to establish the right of a de- 
fendant in a personal action to have 


Tor later cases, developments and changes in the law see Annotations, same title and section number. 
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murrer*? or answer,®? or before the time: for such 
filing has expired,** or within a designated time aft- 
Under some statutes 
a second demand may be made within a designated 
number of days after the service of summons,?* and 
time for transmitting the papers in the case has been 
held to run from the second demand.*® 


[§ 276] d. Change on Court’s Own Motion. 
though discretionary under some authorities,?7 it is 
generally held that the court, on its own motion, may 
not order a change of venue,*® except where express- 


er service of the complaint.?4 


the place of trial changed to the coun- 
ty of his residence, so that it is im- 
material that affidavit of merits is in- 
sufficient, as it may be amended. Lun- 
ay v. Lettunich, 195 P. 451, 50 Cal. 
App. 451. 


{b] Laches.—Defendant, proceed- 
ing for change of place of trial to the 
county of his residence was not guilty 
of laches in failing to file his demur- 
rer, affidavit, and demand until five 
days after service. Lundy v. Let- 
tunich, 195.P. 451, 50 Cal.App, 451. 


31. State v. Superior Court for 


Kiickitac, County, 193->°Ps 676; L113 
Wash. 244, 
[a] Service of demurrer. — The 


trial judge erred in holding that the 
matter of change of venue was not 
properly before the court because de- 
murrer or answer had not accom- 
panied defendant’s demand for change. 
State v. Superior Court for Klickitat 
County, 193 P. 676, 113 Wash. 244. 

32. Penniman v. Fuller & Warren 
Co., 31, N.B. 318, 183 N.Y. 442; Knight 
& Wall Co. v. Thomas, 92 N.Y.S. 997, 
103 App.Div. 605; Virden v. Thomas, 
92 N.Y.S. 996, 103 App.Div. 606; Wash- 
ington v. Thomas, 92 N.Y.S. 994, 103 
App.Div. 423, 16.'N.Y.Ann.Cas: 160; 
Ganz v. Edison Electric Illuminating 
Co., 29 N.Y.S. 810, 79 Hun 409; Shep- 
ard v. Squire, 28 N.Y.S. 218, 76 Hun 
598, 23 N.Y.Civ.Proc. 403; Fargo Silo 
Co. v. Pioneer Stock Co., 171 N.W. 849, 
42 N.D. 48; State v. Superior Court 
for Klickitat County, 193 P. 676, 113 
Wash. 244; State v. Superior Court 
ee County, 32 P. 457, 5 Wash. 
518. 

{a] After service, but on same day. 
—Service of a demand for a change of 
venue is in due time when made on 
the same day the answer was served, 
although after service of the answer. 
Ganz v. Edison Electric Illuminating 
Co., 29 N.Y.S. 810, 79 Hun 409. 


{[b] Bill of particulars.—Where de- 
fendant, at the time of demanding 
a change of venue, files an affidavit of 
merits, and a demand for a bill of 
particulars, and, on such bill of par- 
ticulars being furnished him, files his 
answer, the statute is sufficiently com- 


plied with. State v. Superior Court 
of King County, 32 P. 457, 5 Wash. 
518. 


{c] eave to answer after demur- 
rer.—The fact that after the service 
of a demand the place of trial be 
changed, defendant’s demurrer to the 
complaint is overruled, is of no im- 
portance where leave to answer is 
afterward given to the defendant. 
Knight & Wall Co. v. Thomas, 92 N.Y. 
S. 997, 103 App.Div. 605; Virden v. 
Thomas, 92 N.Y.S. 996, 103 App.Div. 
606: Washington vy. Thomas, 92 N.Y. 
S. 994, 103 App.Div. 423, 16 N.Y.Ann. 
Cas. 160. 

[ad] Amended answers.—(1) De- 
mand served with an amended answer 
is not too late. Penniman v. Fuller & 
Warren Co., 31 N.E. 318, 133 N.Y. 
442. (2) A demand is sufficient where 
it was served before the answer to 
the amended complaint, but after the 
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ly authorized,?® 


Al- 


answer to the original complaint. 
Shepard v. Squire, 28 N.Y.S. 218, 76 
Hun 5698, .28 N.Y.Civ-Proe, 403. 

33. Levy v. Goldberg, 40 Wis. 308 
[foll Foster v. Bacon, 9 Wis. 345, and 
overr Bonnell v. Gray, 36 Wis. 574]. 

34. State v. Risjord, 198 N.W. 278, 
183 Wis. 553. 

35. State v. Ryberg, 211 N.W. 11, 
169 Minn. 260. 

36. State v. Ryberg, supra. 

37. State v. Turlington, 
141, 102 Mo. 642. 


eee Cal.—Watts v. White, 13 Cal. 


Colo.—Fletcher y. Stowell, 28 P. 326, 
17 Colo. 94. 


Idaho.—Holt v. Warf, 194 P. 475, 
33 Idaho 350. 


Iowa.—Eennett vy. Carey, 10 N.W. 
634, 57 Iowa 221. 

Mo.—Scott Hardware Co. v. Riddle, 
84 Mo.App. 275. 

Mont.—Danielson v. Danielson, 203 
P. 506, 62 Mont. 83; State v. District 
Court of Tenth Judicial Dist. in and 


15 S.W. 


for Fergus County, 158 P. 1018, 52 
Mont. 457; State v. District Court of 
Deer Lodge County, 75° Ps 1109%°30 
Mont. 188. 


Neb.—Lefferts v. Bell, 77 N.W. 680, 
57 Neb. 248. 


N.Y.—Hull v. Trainor, 252 N.Y.S. 
845, 233 App.Div. 350; Levey v. Payne, 
192 N.Y:S:.; 346,..200. App. Div. 30; 
Nitehie v. Weil, 109 N.Y.S. 758, 125 
App.Div. 378; Phillips v. Tietjen, 95 
N.Y.S. 469, 108 App.Div. 9. 


Ohio.—Eaton & H. R. Co. v. Var- 
num, 10 Ohio St. 622. 


; yentine MoGauire v. Hay, 6 Humph. 
19, 


Tex.—Masterson v. O’Fiel, 
App.) 219 S.W. 1117. 


[a] Reason for rule.—A change of 
venue is defendant’s privilege, and 
he may waive it if he desires. Nitchie 
v. Weil, 109 N.Y.S. 758, 125 App.Div. 
378. 

[b] Dlustrations.—(1) The fact 
that the venue in another action in 
the same court, and involving the 
same questions, has been ehanged, is 
not ground for ordering a change of 
venue by the court, of its own motion. 
Bennett v. Carey, 10 N.W. 634, 57 Iowa 
221. (2) Under the statute estab- 
lishing the Cape Girardeau court of 
common pleas, and providing that all 
causes in which a change of venue 
shall be awarded by the circuit court 
of any other county to the county of 
Cape Girardeau shall be certified and 
transferred to the circuit court as 
heretofore, the circuit court of an- 
other county cannot, of its own voli- 
tion, authorize a change of venue of 
a cause to such Cape Girardeau court 
of common pleas. Scott Hardware Co. 
v. Riddie, 84 Mo.App. 275. (3) A 
court cannot, on its own motion, 
change the place of trial of an action 
for personal injuries negligently in- 
flicted by another, brought in a county 
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or where the parties consent.*® 


Henge, under some statutes, the judge may act on 
his own motion where he is disqualified,*+ as where 
he has been of counsel,*? and, in some jurisdictions: 
he may not, even if disqualified, proceed without 
notice or hearing.*? 


[§ 277] 2. Bond or Deposit for Fees. 
risdictions,*# it is necessary to pay a statutory de- 
posit fee*® or to post a statutory bond as a condition 
to a change of venue.*® 
complied with, defendant is not entitled as of right 


In some ju- 
Tf these conditions are not 


in which neither party resides, to the 
county in which they both reside. 
Phillips v. Tietjen, 95 N.Y.S. 469. 108 
App.Div. 9. (4) Where plaintiff 
brought action ina county in which 
neither of the parties resided, and de- 
fendant moved for a change of place 
of trial to the county where it resided, 
the court had no authority on its own 
motion to change the venue to another 
county, wherein plaintiff resided. 
Levey v. Payne, 192 N.Y.S. 346, 200 
App.Div. 30. (5) Where two defend- 
ants filed pleas of privilege, and plain- 
tiff filed a controverting affidavit only 
as to one of them, both of the pleas 
should have been sustained, and the 
cause as to both defendants trans— 
ferred, since the trial court on its 
own motion cannot enter an order of 
severance and transfer the same in SG 
far as it affected the defendant, whose 
plea was not controverted. Masterson. 
Me O’Fiel, (Tex.Civ.App.) 219 S.W. 
PLT 


39. Fisk v. Thorp, 70 N.W. 498, 51 
Neb. 1; Block v. Bacon Coal Co., 188. 
N.Y.S. 911, 196 App.Div. 958 [rev 186 
N.Y.S. 593, 114 Misc. 54]; Goldfeder™ 
v. Greenberg, 178 N.Y.S. 582, 189 App. 
Div. 944; Goldfeder v. Greenberg; 
178 N.Y.S. 581) 189 App.Div. 184; 
Buchanan v. Crow, (Tex.Civ.App.) 241 
S.W. 563. 


[a] Constitutional provisions.— 
The present constitution, declaring 
that power to change the venue shall 
be vested in the courts to be exercised 
as provided by law, effects no change 
from the provision of Const. (1845) 
art 7 § 14, that the legislature shalt 
provide for a change of venue, and 
does not authorize a district court, on 
its own motion, to change the venue 
of a cause. Buchanan v. Crow, (Tex. 
Civ.App.) 241 S.W. 563. 


[b] Venue in wrong county.— 
Where action is brought in the wrong 
county, the court has power to change 
the place of trial, although no demand 
has been made. Goldfeder v. Green- 
berg, 178 N.Y.S. 582, 189, App.Div. 
944; Goldfeder v. Greenberg, 178 N.Y. 
S. 581, 189 App.Div. 184. 


40. Eaton & H. BR. Co. v. Varnum, 
10 Ohio St. 622. 


41. Keeley v. Superior Court of 
Nevada County, 146 P. 526, 26 Cal. App. 
218; Bruen vy. Bruen, 43 Ill. 408; 
Wright v. Boon, 2 Greene (Iowa) 458: 
Mills v. National Fire Ins. Co., 60 N. 
W. 426, 88 Wis. 351. 


42. Bruen v. Bruen, 43 Ill. 408> 
Yertent v. Boon, 2 Greene (Iowa) 


43. Keeley v. Superior Court of’ 
Bie es County, 146 P. 526, 26 Cal. App.. 


44 See statutory provisions, 

45. McEvoy v. Cooper, 226 N.W. 13:. 
208 Iowa 649; State v. Ryberg, 211 
N.W. 11, 169 Minn. 260; State ex reli. 
Sprague v. Flournoy, 60 S.W.. LO9&. 
160 Mo. 324; Planters’ Bank vy. Phil- 
lips, (Mo.App.) 186 S.W. 752. 

46. State v. District Court of Steele 
County, 225 N.W. 926, 178 Minn. 617. 
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to a transfer,*? although it has been held within the 
court’s discretion to permit a transfer where the bond 


was not filed in time.*§ 


[§ 278] 3. Jurisdiction of Application.*® 
pleation for a change of venue should ordinarily be 
made to the court where the action is brought,°° as 
designated in the complaint,** or in an amended com- 
at the term prescribed by statute,°* and it 
is not essential that the case be docketed in the coun- 
ty,°* or that any of a nonresident defendant’s prop- 
In instances where the su- 
preme court has ordered trial in a specified county, 
objections to the venue should be addressed to the 
supreme court, and not to the court to which the case 
Under some statutes, an applica- 
tion for.a change because of disqualification of the 
judge must be made in the county where the case 


plaint,°? 


erty be found there.°® 


has been sent.°® 


47. McEvoy v. Cooper, 226 N.W. 
13, 208 Iowa 649; State ex rel. Sprague 
v. Flournoy, 60 S.W. 1098, 160 Mo. 
324; Planters’ Bank v. Phillips, (Mo. 
App.) 186 S.W. 752. 

48. Iowa Farm Credit Corporation 
v. Sawyer, 230 N.W. 409, 210 Iowa 43. 

49. Authority of court commission- 
ers see supra § 22 

Judge at chambers or in vacation 
see supra § 223. 

Particular courts see supra § 222. 

50. Iowa.—Laird v. Dickerson, 40 
Iowa 665. 

Minn.—Jones vy. 
Hennepin County, 
Minn. 205. 

Mo.—State ex rel. Ward v. Lubke, 
29 Mo.App. 555. 

N.Y.—Bell v. Polymero, 90 N.Y.S. 


District Court of 
99 N.W. 806, 92 


920, 99 App.Div. 303; Moulton v. 
Beecher, 1 Abb.N.Cas. 193; Askins v. 
Hearns,. 3" Abb.Pr, 184; -- Bangs "vt 


Selden, 13 How.Pr. 163, 374. 


N.C.—Garrett & Co. v. Bear, 56 S. 
HW. 479, 144 N.C. 28. 


Pa.—Saeger v. Railroad Co., 1 Leg. 
Gaz. 116. 

Porto Rico.—Bithorn vy. Ball, 17 
Porto Rico 549. 

S.C.—Dennis v. McKnight, 159 S.BH. 
557, 161 S.C. 213; Mahon v. Burkett, 
158 S.E. 141, 160 S.C. 48; Geiser Mfg. 
Co. v. Sanders, 1 S.E. 159, 26 S.C. 70. 


[a] In personal injury action, the 
court of the county of which personal 
defendants are nonresidents has juris- 
diction only to transfer the action to 
the proper county. Mahon yv. Burkett, 
158 S.E. 141, 160 S.C. 48. 


-[b] Court of county where action 
should have been, brought has no 
jurisdiction to hear objection. Bell 
vy. Polymero, 90 N.Y.S. 920, 99 App. 
Div. 3038. 

[c] Clerk of district court of the 
county in which an action in claim 
and delivery is brought for the re- 
covery of personal property situated 
therein is not authorized under stat- 
ute to transfer the files to the coun- 
ty in which defendant resides, based 
on affidavits tending fo show that the 
action was intended to be in trover, 
and therefore transitory, the district 
court of the county in which the ac- 
tion is brought having sole jurisdic- 
tion to determine this question. Jones 
vy. District Court of Hennepin Coun- 
ty, 99 N.W. 806, 92 Minn. 205. 

51. Askins v. Hearns, 3 Abb.Pr. (N. 
Y.) 184; Bangs _v. Selden, 13 How. 
Pr. (N.Y.) 163, 374. 

[a] IUustration.—A nonresident 
plaintiff brought an action in the su- 
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ean properly be 
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tried.57 Under other statutes, the 


judge of another county has no jurisdiction of such 


an application unless all the judges of the circuit 


An ap- 


the clerk grants 


preme court against a resident of 
Kings County, naming Dutchess Coun- 
ty as the place of trial. Plaintiff aft- 
erward noticed a motion to correct the 
answer. Defendant thereafter pro- 
cured from the county judge of Kings 
County an order that plaintiff show 
cause why the place of trial should 
not be changed to Kings County, ac- 
companied by a stay of proceedings. 
Plaintiff disregarded the stay and took 
an order by default for the correction 
of the answer and moved to vacate 
the stay and order granted by the 
county judge. It was held that, until 
an order was made by the supreme 
court, changing the place ef trial, the 
cause was triable in the county where 
plaintiff brought it, and the county 
judge of Dutchess County was the 
only county judge who could make an 
order in the-suit. Askins y. Hearns, 3 
Abb.Pr. (N.Y.) 184. 


52. Moulton vy. Beecher, 
Case, LON. Ya) kos 


fa] Illustration.—Plaintiff’s amend- 
ment of the complaint, of course, 
changing the county named in the 
original complaint as the place of 
trial, prevents the hearing in the 
county originally named, of a motion, 
on behalf of defendant, to change the 
place of trial, although the motion 
was noticed before the amendment 
was made. But the motion may be 
heard in the county designated by the 
amendment, as if the place of trial 
had been originally laid there; and, 
for good cause shown, the cause may 
be removed to a third county. Moul- 
io v. Beecher, 1 Abb.N.Cas. (N.Y.) 


53. Rubottom v. Shank, 5 Blackf. 
(Ind.) 122; State ex rel. Ward. v. 
Lubke, 29 Mo.App. 555; Garrett & Co. 
v. Bear, 56 S.H. 479, 144 N.C. 23. 


[a] Special and general terms.— 
An application for a change of venue 
from the St. Louis City circuit court 
must be presented to the judge at spe- 
cial term, and not to the general term, 
unless based on the ground that all 
the judges of the court are prejudiced 
against applicant. State ex rel. Ward 
v. Lubke, 29 Mo.App. 555. 


[b] Motion out of term.—A motion 
for the removal of an action to an- 
other county as expressly authorized 
in certain cases by statute, cannot be 
made out of term. Garrett & Co. v. 
Bear, 56 S.H. 479, 144 N.C. 28. 


[ec] Applications in vacation.—A 
statute permitted applications for 
change of venue to be made in vaca- 
tion to the president judge for undue 
influence of the other party on ten 
days’ notice to the adverse party. It 
was held that, although the statute 
related to applications in vacation, it 


1 Abb.N. 


wherein the suit is pending are disqualified.*® 
other jurisdictions, a judge disqualified as having 
been of counsel may, with entire propriety, consider 
a motion for a change of venue in the case.°® An ap- 
plication for a removal for the convenience of wit- 
nesses may, under some statutes, be made in an ad- 
joining district.®°® 

Clerk. Except as expressly conferred by statute, 
a clerk of the court has no authority to entertain or 
pass on a motion for a change of venue,®? although 
the motion may be filed with him, and by him trans- 
mitted to the court,®? unless the statute requires it 
to be presented to the court or a judge thereof.°* If 


In 


an order of removal, and an appeal 


did not intend to preclude applica- 
tions in open court, and the effect was 
that applications might be made at 
either time; but, if made in court in 
the presence of the adverse party, no 
notice was necessary. Rubottom v. 
Der 5. Blackf. .(ind.) 122. 


Dennis v. McKnight, 159 S.E. 
557, ‘161 SiC. 213; 


55, Laird y. Dickerson, 
665. 


[a] Attachment against nonresi- 
dent.—Where an attachment suit is 
brought against a nonresident, the 
fact that no property of defendant 
subject to attachment is found in the 
county does not defeat the jurisdic- 
tion of the court to transfer the cause 
to the proper county on defendant’s 
application. Laird v. Dickerson, 40 
Iowa 665. 


56. State ex rel. Ewing v. Towns- 
ley, 56 Mo. 107. 

{a] Thus, in quo warranto, where 
the issues of fact are ordered by the 
supreme court to be triéd in a speci- 
fied county, any objections to the 
venue should be addressed to the su- 
preme court. State ex rel. Ewing v. 
Townsley, 56 Mo. 107 

57. Smith v. People, 29 P. 924, 2 
Colo.App. 99. 

58. Crowley-Milner & Co. v. Reid, 
215 N.W. 29, 239 Mich. 605. 


59. Beachy vy. Jones, 195 P. 184, 108 
Kan. 236. 


40 Iowa 


60. Smullen vy. District Court of 


Waseca, County, 201 N.W. 302, 161 
Minn. 520; Bangs v. Selden, 18 How. 
Pri (GNay) 163. 


61. See supra § 224. 
62. Southern Cotton Oil Co. v. 
Grimes, 112 SE 598, 183) N.C. 973 


Zucker v. Oettinger, 102 S.E. 413, 179 
N.C. 277; Stevens Lumber Co. vy. 
Arnold, 102 S.H. 409, 179 N.C. 269. 


[a] Thus, under the statute as to 
filing pleadings, defendant must file 
his motion for removal with the clerk 
before answering, and, after filing an- 
swer, the case will ‘then be trans- 
ferred to the superior court for a 
hearing of the motion before the court 
at term, there being no provision in 
the statute giving the clerk jurisdic- 
tion to pass on a motion. Stevens 
Lumber Co. v. Arnold, 102 S.E. 409, 
179 N.C. 269. 

63. Bruce Lumber Co. v. Hoos, 67 
Mo.App. 264. 

[a] Ilustration.—It is not suffi- 
cient, under a statute requiring the 
application to be made to the court 
or judge thereof in vacation, that an 


application was presented to ‘the clerk 
in vacation, and marked “Filed” by 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is taken to the court which should have heard the 
motion, the court has jurisdiction.*4 


[§ 279] 4. Time for Application or Notice—a. In 
The time when or within which applica- 


General. 
tions for a change of venue, or 


certain grounds, must be made is, in some cases, 
regulated by statute,°®> and in others by rules of 


court,®® which will be held valid 


and not in contravention of the statutes.*§ 
applicable, these rules must be complied with,°®® but 
failure to apply for a change in the time prescribed 


‘ 
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statute,7° since, as to the right to a change of ven- 


ue and procedure therefor, the statute is control- 


ling.72 


applications on 


if reasonable,®* 
Where 


will not deprive applicant of the rights conferred by 


him. Bruce Lumber Co. v. Hoos, 67 
Mo.App. 264. 


64 Southern Cotton Oil Co. w. 
Grimes, «112° S.B) -598,2 183.N.C: 97; 
Zucker v. Oettinger, 102 S.E. 413, 179 
INE OR WN a4 

[a] Mlustrations.—(1) Where a 
clerk granted an order of removal, 
and plaintiff appealed to the judge, 
who heard the same at the regular 
term of the superior court, and or- 
dered the cause to be removed, it was 
immaterial how the cause got before 
the judge, whether by appeal or by a 
transfer, it being sufficient that it was 
rightfully there, and that the judge 
had jurisdiction to pass on the motion. 
Zucker v. Oettinger, 102 S.E. 413, 179 
N.C. 277. (2) Under-the statute, the 
elerk could not order removal of a 
cause, although defendant might file 
his motion with him, instead of apply- 
ing to the court, as formerly author- 
ized; but, under the recent amend- 
ment requiring that motions to re- 
move be made before the clerk, au- 
thorizing him to make all necessary 
orders, and providing for appeal there- 
from to the judge, who shall pass 
thereon de novo, the court, on affirm- 
ing an order of removal by the clerk, 
properly ordered remoyal to the prop- 
er county, which, in the case of an ac- 
tion for breach of contract, is the 
county of defendant’s residence. 
Southern Cotton Oil Co. v. Grimes, 112 
S.E. 598, 183 N.C. 97. 


65. See statutory provisions. 


66. Spencer y. Spencer, 36 N.E. 210, 
136 Ind. 414; Ogle v. Edwards, 33 N. 
BE. 95, 133 Ind. 358; Thompson v. 
Pershing, 86 Ind. 303; Hamilton v. 
Miller, 56 N.E. 923, 24 Ind.App. 617; 
Brow v. Levy, 29 N.E. 417, 3 Ind.App. 


464; Demoss v. Noble, 6 Iowa 530; 
State Road Bridge Co. v. Saginaw 
Circuit Judge,. 111 N.W. 1084, 148 


Mich. 396; Detroit Portland Cement 
Co. v. Genesee Circuit Judge, 111 N.W. 
744, 148 Mich. 286; Moreland v. Lena- 
wee Circuit Judge, 107 N.W. 873, 144 
Mich. 329. 


67. Jeffersonville, M. & I. R. Co. v. 
Averys oa Ind? 277" \ Perdue v. Gill, 
738 N.E. 844, 35 Ind.App. 99. 


[a] Illustrations.—(i) A rule of 
the circuit court, requiring an appli- 
cation for change of venue on account 
of local prejudice to be made at least 
one day before which the cause is 
docketed for trial, is reasonable, and 
within the power of such court to 
adopt. Jeffersonville, M. & I. R. Co. 
v, Avery,.31 Ind. 277. (2) A rule’ of 
court that an application for change 
of venue shall be made on or before 
the third day after the return of a 
summons, unless an excuse for failure 
to make the same within that time be 
shown by affidavit, is reasonable. 
Perdue v. Gill, 73 N.E. 844, 35 Ind. 
App. 99. 

68. Jeffersonville, M. & I. R. Co. 
v. Avery, 31 Ind. 277;, Perdue v. Gill, 
73 N.E. 844, 35 Ind.App. 99. 


69. Chissom v. Barbour, 100 Ind. 
1; Thompson y. Pershing, 86 Ind. 303; 


Leavell v. Marsh, 44 N.E. 687, 16 Ind. 
App. 72. 

70. Wederal Cement Tile Co. v. 
Korff, 97 N-E. 185, 50 Ind.App. 608; 
Compton v. Benham, 85 N.E. 365, 44 
Ind.App. 51. 

71. Federal Cement Tile Co. v. 
Korff, 97 N.E. 185, 50 Ind.App. 608; 
Comstock v. 
152 Mich. 212; Detroit Nat. Bank v. 
Brooke, 110 N.W. 137, 147 Mich. 70; 
Fargo v. Schraudenbach, 167 N.W. 492, 
40 S.D. 428. 

fa] Construction of rule.—A. cir- 
cuit court rule requiring a motion for 
a change of venue in any civil cause 
to be entered and notice of hearing 
to be served within ten days after the 
cause is at issue is limited in its scope 
to proceedings in court, and has no 
application to proceedings under a 
statute authorizing an application for 
change of venue to be made to a cir- 
cuit court commissioner of the county 
where the suit is pending or to the 
judge of an adjoining circuit. Com- 
stock v. Connine, 115 N.W. 974, 152 
Mich. 212. 

{b] Diligence in ascertaining stat- 
utory cause for change.—An appli- 
cant for a change of venue is not re- 
quired to show that he was diligent 
in his efforts to ascertain, within the 
time fixed by rule of court, that the 
statutory cause for change of venue 
existed. Federal Cement Tile Co. v. 
Korff, 97 N.E. 185, 50 Ind.App. 608. 

{[c] Pending actions.—A judgment 
rendered before the passage of a stat- 
ute authorizing a change of venue on 
application on the showing of speci- 
fied causes was pending in the su- 
preme court, when a rule providing 
that motions for change of venue 
must be entered and notice of hearing 
served within ten days after the cause 
shall be at issue, etc., was adopted. 
The judgment was reversed and the 
cause remanded. It was held that a 
party promptly moving for a change 
of venue after the cause had been re- 
versed brought himself within the 
statute, and was not controlled by the 
rule of court. Detroit Nat. Bank v. 
Brooke, 110 N.W. 137, 147 Mich. 70. 


[d] Garnishment statutes.—Code 
Civ. Proce. § 101, as amended by L. 
(1915) e 150, and § 102, as amended 
by L. (1913) e 177, relating to the 
place of trial of civil actions, are not 
affected or modified by § 15 of the 
garnishment statute, making applica- 
ble all the provisions of law relating 
to proceedings in civil actions at is- 
sue. Fargo v. Schraudenbach, 167 N. 
W. 492, 40 S.D. 428. 


72. Colo.—Kingsbury y. Vreeland, 
144 P. 887, 58 Colo. 212. 

Ill.— Mitchell v. Kramer, 211 Ill. 
App. 563; Binga vy. Martin, 174 Ill. 
App. 217. 


Iowa.—Demoss v. Noble, 6 Iowa 530. 

Minn.—State v. District Court of 
Douglas County, 245 N.W. 379; State 
v. District Court of Pope County, 
Sixteenth Judicial Dist., 201 N.W. 298, 
161 Minn. 176. 


Connine, 115 N.W. 974,. 


Ordinarily, if the application is not made 
within the time limited by statute or rule, it may 
properly be denied,’? unless the delay is excused." 
Independently of such regulations, the right to a 
change of venue, like every other right, must be as- 
serted within a convenient and reasonable time,’* de- 
pending on the attendant cireumstances."® It is fre- 
quently held that the application should be made at 
the earliest opportunity,’® without delay,’" and that 


Mo.—State ex rel. Reeder v. Foard, 
188 S.W. 71, 268 Mo. 300. 

Mont.—State v. District Court of 
Second Judicial Dist. in and for Silver 
Bow County, 185 P. 458, 56 Mont. 478. 

N.Y.—Assets Collecting Co. v. Equi- 
table Trust Co. of New York, 153 N. 
Y.S. 109, 168 Avp.Div. 145; Taylor v. 
Smith; 1°N. Vi. SVG297 57 “Hiunsisst: 
Duche y. Buffalo Grape Sugar Co., 63 
How.Pr. 516. : 

Porto Rico.—Rivera v. Aybar, 32 
Porto Rico 504; Aponte v. Atlas Com- 
mercial Co., 27 Porto Rico 228; Buso 
v. pomnauen Sugar Co., 19 Porto Rico 
Sele 

Va.—James v. Powell, 152 S.E. 539. 
154 Va. 96. 

Wash.—Fortson Shingle Co. 
Skagland, 137 P. 304, 77 Wash. 8. 

{a] Loss of absolute right.—A de- 
fendant has no absolute right to an 
order changing the place of trial to 
the proper county, where he has 
failed to make his motion within the 
time required by statute. Taylor v. 
Smith, 11 N.Y.S. 29, 57 Hun 587. 

[b] Convenience of witnesses.— 
State v. District Court of Pope Coun- 
ty, Sixteenth Judicial Dist., 201 N.W. 
298, 161 Minn. 176. 

[ec] Prejudice of judge.—Mitchell 

v. Kramer, 211 Ill.App. 563; State ex 
rel. Reeder v. Foard, 188 S.W. 71, 268 
Mo. 300. 
_ [d] County court appeals.—Wash- 
ington County Court vy. Thompson, 13 
Bush (Ky.) 239. 

73. See infra § 289. 


74. Dawson v. Dawson, (Mont.) 10 
P.(2d) 381; Cook v. Garza, 9 Tex. 358. 


[a] Laches generally.—Smith v. 
Pelton Water Wheel Co., 90 P. 932, 
1135) 1 15L.Cal. 399s Kingsbury, ev, 
Vreeland, 144 P. 887, 58 Colo. 212: 
Assets Collecting Co. v. Equitable 
Trust Co. of New York, 153 N.Y.S. 
109, 168 App.Div. 145. 

75. Dawson v. Dawson, (Mont.) 10 
P.(2d) 381; Peerless Motor Co. v. 
Hambleton, 219 N.Y.S. 641, 219 App. 
Div. 268. 

[a] Ilustration—A motion to 
change venue, made July 30, was time- 
ly where a written demand therefor, 
mailed July 9, was refused by mail. 
Peerless Motor Co, v. Hambleton, 219 
N.Y.S. 641, 219 App.Div. 268. ; 


76. Cal.—lLundy v. Lettunich, 195 
P. 451, 50 Cal.App. 454. 


v. 


Ill.— Toledo, W. & W. Ry. Co. v. 
Maxfield, 72 Ill. 95; Kelly v. Downs, 
29 Ill. 74; Moss v. Johnson, 22 Ili. 


633; Thompson vy. American Percheron 
Horse Breeders’ & Importers’ Ass’n, 
114 Tll.App. 131. 

Tex.—Peck & Hickernell v. Bow- 
ers Oil Co., (Civ.App.) 246 S.W. 751. 

Utah.—Pace v. Wolfe, 289 P. 1102, 
76 Utah 368. 

W.Va.—City of Wheeling v. Black, 
25 W.Va. 266. . 

77. Hanovia Chemical & Mfg. Co. 
v. Keller, 255 P. 884, 82 Cal.App. 499; 


at2% [OT Ors] 


‘the application must be prosecuted with diligence.7§ 
Under some statutes, the time for demanding a 
change of venue begins to run from the date of the 
service of summons;‘? under others, the application 
should be made as soon as practicable after the mov- 
‘ing party aequires knowledge of the facts warrant- 
ing the change.8° Whether the application is made 
as soon as practicable is a question for the discre- 
tion of the trial judge,*1 but the discretion. will never 
be exercised where the result would entail hardship 
or injustice, created by the laches or neglect of the 
parties making the application.®? Under a statute 
giving applicant a fixed number of days after demand 
in which to make the motion, the court may grant a 
change after such time, where the action is not 
brought in the proper county.®? If the demand has 
been served by mail, the time may be doubled under 
a statute of general application.*4 


Plea of privilege is deemed to be filed when it is 
placed in the hands of the officer authorized by law 
to file it.and left in his keeping, regardless of wheth- 
er or not a file mark is placed on it,*° and regardless 
of whether the file mark gives some other date of 


VENUE 


[§§ 279-281 


filing.§¢ 

[§ 280] b. At First Term. Under statutes requir- 
ing the application to be made on or before the first 
day of the term,®” it is not error to refuse an appli- 
cation not made at that time,** but on a subsequent 
day,*® or after the first trial term.®° Other statutes 
are broad enough to permit the application to be 
made during the term,®! or even during the progress 
of the cause, where the convenience of witnesses and 
the ends of justice would be promoted thereby.°? It 
is sometimes required that the application be made in 
such season that, if denied, plaintiff will not lose a 
trial in the county where the venue is laid,®? or so 
that he will not thereby lose a cireuit.®* 


[§ 281] c. Before Continuance. In some jurisdic- 
tions the statute requires an application for a change 
of venue to be made before the case is continued,®® 
unless for a,cause not known before the continu- 
ance,®® although this is within the discretion of the 
court.°7 To defeat the right, the continuance must 
have been such in fact,?® and must have been had aft- 
er the party applying for a change became entitled 
thereto.°® Such statutes have been held to apply 


Ossey v. Retail Clerks’ Union, 158 N. 
BE. 162, 326 Ill. 405; Peoria & R. I. Ry. 
Co. v. Mitchell, 74 Ill. 394; Epstein v. 
Ft. Dearborn Motor Cartage Co., 207 
Ill.App. 321; Thompson v. American 
Percheron Horse Breeders’ & Import- 
ers’ Ass’n, 114 Ill.App. 131; Hudson 
County Consumers’ Brewing Co. v. 
Odell, 181 N.Y.S. 62, 190 App.Div. 866; 
‘McClelland v. McClelland, (Wash.) 
15 P.(2d) 941. 

78. Wart v. Forgeus, 193 P. 764, 
184 Cal. 327; Raming v. Metropolitan 
St, Ry. Co., 57 SW. 268, 157 Mo. 477; 
“Conroe v. National Protection Ins. Co., 
110 How.Pr. (N.Y:) 403. 

"79, Page v. Walser, 187 P. 509, 43 
Nev. 422 

‘80. Ex parte Campbell, 279 P. 46, 
86 Colo. 184; Kirby v. Union Pace. Co., 
119 P. 1042, 51 Colo. 509, Ann.Cas. 
1913B 461; Bereolos v. Roth, 145 N. 
®. 545, 195 Ind. 425; Thorn v. Silver, 
89 N.E. 943, 92 N.E. 161, 174 Ind. 504; 
Advance Veneer &'\ Lumber Co. v. 
Hornaday, 96 N.E. 784, 49 Ind.App. 
83; State, to Use of Stewart, v. Mat- 
lock, 82 Mo. 455; State Bank of Wil- 
iow Springs v. Elgin, 222 S.W. 484, 
205 Mo.App. 345; Peister v:. Public 
Service Ry. Co., 124 A. 780, 100 N.J. 
Law 53; Emele v. Arrow Carrier Cor- 
‘poration, 146 A. 790, 7 N.J.Misc. 625. 


[a] Residence of applicant.—Ex 
“parte Campbell, 279 P. 46, 86 Colo. 184. 


[b] Disqualification of judge.— 
‘Thorn v. Silver, 89 N.E. 9438, 92 N.E. 
161, 174 Ind. 504. 

[ec] MWndue influence.—State, to Use 
of Stewart, v. Matlock, 82 Mo. 455. 


[dad] Successive motions.—Bereolos 
v. Roth, 145 N.E. 545, 195 Ind. 425. 


[e] Information from client.—State 
Bank of Willow Springs v. Elgin, 222 
S.W. 484, 205 Mo.App. 345. 


81. Smith vy. Pelton Water Wheel 
Coy 90° P.-932)1135, 151 Cal. 399; Bar- 
clay v. Supreme Lodge of Fraternal 
Brotherhood, 167 P. 701, 34 Cal.App. 
426; Kent v. L. B. Price Mercantile 
Co., (Mo.App.) 17 S.W.(2d) 983; Ellis 
v. Stearns, (Tex.Civ.App.) 27 S.W. 222. 


fa] Good faith-—The mere fact 
that motion was not made until near- 
jy a year after issue was joined did 
not deprive the court of power to 
grant; it was the court’s duty to de- 


termine good faith of the motion, and 
to ascertain whether delay was op- 
pressive and likely to result in detri- 
ment. Barclay v. Supreme Lodge of 
Fraternal Brotherhood, 167 P. 701, 3 
Cal.App. 426. 

[b] Absence of delay.—Where an 
application was made over nine 
months after suit was brought, but 
before the case was called for trial, 
and it did. not delay the regular pro- 
ceedings of the court, it was error to 
deny it on the ground that it came 
too late. Hillis v. Stearns, (Tex.Civ. 
App.) 27 S.W. 222. ; 

. 82. Peister v. Public Service Ry. 
Co., 124 A. 780, 100 N.J.Law 53 


83. Clark v. Campbell, 54 How.Pr. 
(N.Y.) 166. 

fa] Thus, although, under statute, 
a motion to change the place of trial 
must be made by defendant ten days 
after the expiration of the five days 
given plaintiff to consent to the 
change, making fifteen days after the 
demand has been made by defendant, 
the court may transfer the. cause, 
when the motion is made after that 
time, on the ground that the action is 
not brought in the proper county, the 
parties residing elsewhere. Clark v. 
Campbell, 54 How.Pr. (N.Y.) 166. 

84. Lesser v. Williams, 52 Hun 610, 
5 N.Y.S. 97, 1 Silv.Sup. 106 [aff 23 N. 
BH, 1148, 119 N.Y. 639]. 


85. Sun Lumber Co. v. Huttig Sash 
& Door Co., (Tex.Civ.App.) 36 S.W. 
(2d) 561. 

86. Sun Lumber Co. v. Huttig Sash 
& Door Co., supra. 

87. See ’statutory provisions. 

838. Groeschner v. John Gund Brew- 
ing Co,, 181 N.W. 212, 173 Wis. 366. 


[a] Prejudice of judge.—Groesch- 
ner v. John Gund Brewing Co., 181 N. 
W. 212, 173 Wis. 366. 


89. Berlin v. Thompson, 61 Mo.App. 
234; Thompson v. Marshall, 50 Mo. 
App. 145. 

90. Innerarity v. Hitchcock, 3 Stew. 
&P. (Ala.) 

91. Stauber v. Stauber, 200 Ill.App. 
137; Neddermeyer vy. Crawford Coun- 
ty, 175 N.W. 339, 190 Iowa 883; How- 
ard v. Hinson, 131 S.E. 748, 191 N.C. 
366; Shaver v. Huntley, 12 S.B. 316, 
107 N.C. 623; Main v. McLaughlin, 17 


N.W. 304, 58 Wis. 628. 

[a] Notice for trial—Under a stat- 
ute providing for a change of venue 
on motion of defendant, made at the 
first term at which the action shall be 
noticed for trial, it is not essential to 
the right of the court to grant the mo- 
tion that the action should be actual- 
ly noticed for trial. Main v. Mc- 
Laughlin, 17 N.W. 304, 58 Wis. 628. 

92. Riley v. Pelletier, 46 S.E. 734, 
134 N.C. 316. ' 

$3. Moreland vy. Sanford, 1 Den. (N. 
Yao 0: 

94.. Daniels v. Borst, 2 How.Pr. (N. 
Y.) 92; Spencer vy. Stevens, 1 How. 
iBrey KENRASD ED 


95. See statutory provisions. 


96. First Nat. Bank v. District 
Court of Hardin County, (Iowa) 187 
N.W. 460; First Nat. Bank v. District 
Court of Hardin County, 187 N.W. 457, 
193 Iowa 561; German Sav. Bank v. 
Citizens’ Nat. Bank, 70 N.W. 769, 101 
Iowa 530, 63 Am.S.R. 399. , 


$7. Kramer v. Heins, 
1061, 34 N.D. 507. 


_ 98 Hamill v. Joseph Schlitz Brew- 
ing Co., 148 N.W. 99, 165 Iowa 266 
[aff 145 N.W. 511, 165 Iowa 266, and 
error dism 38 S.Ct. 18, 245 U.S. 676, 
62 L.Ed. 542]. 


99. First Nat. Bank v. District 
Court of Hardin County, (Iowa) 187 
N.W. 460; First Nat. Bank v. Dis- 
trict Court of Hardin County, 187 N. 
W. 457, 193 Iowa 561. 


[a] MTlustration.—In an action on 
a note, in which defendant tendered 
the issue of fraud in amended and 
substituted answer after the case had 
been continued, the prior continuance 
did not preclude the court from grant- 
ing defendant a change of venue, un- 
der the statute entitling a defendant 
who has filed a Sworn answer, which 
tendered the issue of fraud in the in- 
ception of the note, to have the ac- 
tion transferred to the county of his 
residence, notwithstanding the provi- 
sion, prohibiting change of venue 
after a continuance “except for a 
cause not known to the affiant before 
or arising since such continuance,” 
since the continuance was granted be- 
fore defendant had become entitled 
to the change of venue. First Nat. 
Bank y. District Court of Hardin 


158 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 281-283] 


to actions on notes fraudulent in inception,! and to 
applications for a change of venue on the ground of 
loeal prejudice.” 


[§ 282] d. At or before Time of Answer or De- 
murrer, The statutes in many states require that 
the application for removal be made before or at the 
time of answer or demurrer,* and it is consequently 
held that an application made after such time is of 
no avail. This is not an invariable rule, however, 
and there are circumstances under which applica- 
tions after such time have been granted,® for in- 
stance, if it appears that defendant would otherwise 
be exposed to unnecessary difficulty or the fair ad- 
rainistration of justice would be interrupted,® or if 
a change would promote justice,’ or if removal is 
sought for the convenience of witnesses,’ and under 
some statutes, it 1s only necessary to make applica- 
tion at such time where the motion is on the ground 
that the action has not been brought in the proper 
county.® Further, the statute has been held inap- 
plicable to a motion to transfer on account of the 
disqualification of the judge,t° and under some stat- 
utes only the defendants who have answered may 
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bring into operation the power of the court to change 
the venue.1! The application may usually, however, 
be made contemporaneously with the answer or de- 
murrer,’? and under some statutes it must be so 
made,*® it being held that an application before such 
time is premature,’* and one after such time is too 
late,t®> and under some statutes the demand must 
be made before the time for answering has expired,*® 
while under other statutes the demand may not be 
made after answer has actually been served even 
though the time for answering provided by statute 
has not expired.t1* A demand served with an amend- 
ed answer has been held timely.1® 


[§ 283] e. Before or after Joinder of Issue. In- 
dependently of statute or rule of court, it has been 
held that a change of venue will not be granted after 
the case is at issue, except on very substantial 
grounds,!® especially if a term will be lost;?° but it 
has also been held that a removal may be granted 
at any time where no delay will be produced?! or 
where the venue has been laid in the wrong county.*? 
Under some statutes, however, the application can- 
not be made until the issues have been joined?* and 


County, (Iowa) 187 N.W. 460; First 
Nat. Bank v. District Court of Hardin 
County, 187 N.W. 457, 193 Iowa 561. 

1. State v. District Court in and 
for Winneshiek County, 201 N.W. 100, 
199 Iowa 48; Bilbo v. District Court 
of Ringgold County, 184 N.W. 640, 192 
Iowa 1246. 

2. Jackovach v. Yocom, 237 N.W. 
444, 212 Iowa 914, 76 A.L.R. 551; Ger- 
man Say. Bank v. Citizens’ Nat. Bank, 
70 N.W. 769, 101 Iowa 530, 63 Am.S.R. 
399. 

fa] Tllustration.—An application 
made after a third continuance, on 
grounds not shown to have been un- 
known prior to the first continuance, 
was properly overruled. German Sav. 
Bank v. Citizens’ Nat. Bank, 70 N.W. 
769, 101 Iowa 530, 63 Am.S.R. 399. 

3. See statutory provisions. 

4 Cal.—Wadleigh v. Phelps, 82 P. 
200, 147 Cal. 541; Fletcher v. Magin- 
nis, 68 P. 1015, 136 Cal. 362; Pearkes 
v. Freer, 9 Cal. 642. 

Colo.—Envart v. Orr, 238 P. 29, 78 
Colo. 6. 

Iowa.—Omaha & St. L. Ry. Co. v. 
O’Neill, 46 N.W. 1100, 81 Iowa 463. 

Minn.—Cochran y. Cochran, 101 N. 
W. 179, 93 Minn. 284. 

Mo.—Jenkins v. Hill, 57 Mo. 122. 


Mont.—Wallace v. Owsley, 27 P. 
790, 11 Mont. 219. 

N.J.—Wildes v. Mairs, 6 N.J.Law 
320. 

N.Y.—Milligan v. Brophy, 2 Code 
Rep. 118. 


N.C.—Zucker y. Oettinger, 102 S.E. 
413, 179 N.C. 277; Stevens Lumber Co. 
v. Arnold, 102 S.E. 409, 179 N.C. 269. 


[a] After demurrer overruled.— 
Demand or motion for removal after 
applicant’s demurrer is overruled is 
too late. Nutley v. Metropolis Const. 
Co.,°110 P:.) 331; 13 Cal.App. 588; Un- 
ion Lumber Co. v. Metropolis Const. 
Co., 110 P. 329, 18 Cal.App. 584. 


[b] Laches.—A defendant, seeking 
a change of venue on the ground that 
he is a resident of another county, 
must present evidence of his resi- 
dence and move for.a change of venue 
at the time of his first appearance, 
when the answer or demurrer is filed; 
and, when notice of a motion for a 
change of venue was not filed until 
nine days after defendant’s answer, 
and the motion itself was not made 


for nearly a month after his first 
appearance, a change of venue was 
properly denied. Danielson y. Daniel- 
son, 203 P. 506, 62 Mont. 83. 

[c] Demand seasonably made.— 
Defendant’s application for change of 
venue, was seasonably made where, 
on being served with process, he filed 
a motion for change, which was de- 
nied, and on demurrer to the com- 
plaint again raised the question of 
the court’s jurisdiction in connection 
with other grounds of demurrer. En- 
Varbs V. JOLEieco Cub 2 O98) (COLO. 6. 

5. Daneri v. City of San Diego, 203 
P. 829, 5d5eCal.App:., 562; Lundy. v. 
Lettunich, 195 P. 451, 50 Cal.App. 451; 
Mono Power Co. v. City of Los An- 
eeles,/7L66 Pew OSs. oSsiCal AD pase 7 os 
Wildes v. .Mairs, 6 N.J.Law 320: 
Palmer vy. Schwarzenback, 136 N.Y.S. 
85, 151 App.Div. 916; Myers v. Feeter, 
4 How.Pr. (N.Y.) 240, 2 Code Rep. 147. 

[a] Change to defendant’s resi- 
demce.—Lundy v. Lettunich, 195 P. 
451, 50 Cal.App. 451. 

[b] Actions against municipal cor- 
porations.—Mono Power Co. v. City 
pee Angeles, 166 P. 387, 33 Cal.App. 

[c] Motion before reply.—After 
the service of the answer, defendant 
may move to change the place of trial 
before the service of the reply, and 
before the expiration of the time to 
reply. Myers v. Feeter, 4 How.Pr. 
(N.Y.) 240, 2 Code Rep. 147. 

6 Bell v. Morris Canal & Banking 
Co., 15 N.J.Law 638; Anonymous, 18 
Wend. (N.Y.) 514. 

7. Saal Products Sales vy. Schatz 
ute Co., 215 N.Y.S. 530, 216 App.Div. 
544. si 
8. Barclay v. Supreme Lodge of 
Fraternal Brotherhood, 167 P. 701, 34 
Cal.App. 426; Saal Products Sales v. 
Sehatz Mfe. Co., 215° N.Y.S. 530, 216 
App.Div. 544. 

9. Mono Power Co. v. City of Los 
Angeles, 166 P. 387, 83 Cal.App. 675. 


10. Dakan v. Superior Court of 
Santa Cruz County, 82 P. 1129, 2 Cal. 
App. 52, 7 Cal.Unrep.Cas. 244. 

li. Merrill v. Shaw, 5 Minn. 148. 

12. Fletcher vy. Maginnis, 68 P. 
1015, 136 Cal. 362; Mahe v. Reynolds, 
38 Cal. 560; Pearkes v.. Frear, 9 Cal: 
6425) Bnvart v..Orr).238-P..29;-738. Colo. 
6; Chelsea Hlectric Corporation vy. 


Ornstein, 228° N.Y.S. 344, 131° Misc. |] 561, 


849; Mairs v. Remsen, 3 Code Rep. (N. 
5), Los. 

13. Dawson v. Dawson, (Mont.) 10 
P.(2d) 381; Rivera v. Aybar, 32 Por- 
to Rico 504; Carlo v. Central Bayaney, 
27 Porto Rico 278; Aponte v. Atlas 
Commercial Co., 27 Porto Rico 228; 
Buso v. Borinquen Sugar Co., 19 Por- 
to Rico 337. 

[a] Demand for change to proper 
county.—Wadleigh v. Phelps, 82 P. 
200, 147 Cal. 541; Nicholl v. Nicholl, 
4.P. 882, 66 Cal. 36; Cook v. Pender- 
east 61 Calegi2. 

14. Nicholl v. Nicholl, 4 P. 882, 66 
Cal. 36; Dawson v. Dawson, (Mont.) 
10 P.(2d) 381; Carlo v. Central Baya- 
ney. 27 Porto Rico 278. : 

15. Dawson v. Dawson, (Mont.) 
10 P.(2d) 381. 

16). StateP avr District) *Courteof 
Douglas County, (Minn.) 245 NW. 
879; State v. District Court of Ram- 
sey County, 97 N.W. 112, 90 Minn. 
427; Lafoon v. Shearin, 91 N.C. 370. 


[a] Nature of action.—The pro- 
vision that, if the county designated 
in the summons be not the proper 
county for the trial of an action, still 
the trial may proceed there unless 
defendant, before the time of answer- 
ing expires, demands a removal, ap- 
plies to real, as well as to personal, 


actions. Lafoon v. Shearin, 91 N. 
Cc: 370: 
[b] As to any defendant.—State 


v. District Court of Douglas County, 
(Minn.) 245 N.W. 379. 

17. McCarty v. Thornton, 165 N.W. 
499, 38 N.D. 551. 

18. Penniman v. Fuller, ete., Co., 
31 N.E. 318, 1838 N.Y. 442, 22 N.Y.Civ. 
Proc. 205. 
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20. Lee v. Chapman, 11 Wend. (N. 
Y.) 186; Chapin v. De Groff, 4 Cow. 
(N.Y.) 554. 

21. Wistar’s Ex’rs. v. 
Adm'rs, 1 N.J.Law 260; 
Dodge, 3 Johns. (N.Y.) 447. 

22. Gifford v. Gravesend, 8 Abb.N. 
Cas. (N.Y.) 246; Hubbard v. National 
Ear en Ins. Co., 11 How.Pr. (N.Y.) 


Johnson’s 
Kent v. 


23. Gilson -v. Powers, 16 Ill. 355; 
Penniman vy. Fuller, ete, Co., 133 N. 
Y..442, 31 .N.E. 318, 22 N.Y!Giv.Proce. 
205; Harmon v. Van Ness, 67 N.Y.S. 
56 App.Div. 163; Shepard v. 
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within a designated time thereafter.24 The issue 
must usually be one of fact,?® although an issue join- 
ed on demurrer,”® or as to defendants who have been 
brought in, has been held sufficient.27 The issues may 
be still subject ‘to motion by plaintiff?® or to an 
amended or substituted answer,”® or to a reply.®° 
If the removal is sought on the ground that the judge 
is disqualified,*1 or for the convenience of witness- 
es,?? or for undue influence,®* the application cannot 
be made until after issue has been joined. 


[§ 284] f. After Docketing or Date for Trial. 
After the case has been docketed and set for trial, it 
is ordinarily too late to apply for change of venue.*4 
However, under rules of court requiring the motion 
to be made not later than the day fixed for the trial, 
an application may be made on the trial day®*® or at or 
before the time the case is actually called.2® A party 
who enters a voluntary appearance after the day set 
for trial is not subject to a rule of court requiring 
application for change of venue to be made before 
that day.*7 It has been held that an application for 
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a removal to obtain an impartial trial,?® or for the 


convenience of witnesses,?® or for the disqualifica- 


tion,*® or for the prejudice of the judge*t may be 
made after the case is set for trial, although there 
are authorities to the contrary.*? 


[§ 285] g. During or after Trial or Reference. 
In many jurisdictions an application for a change of 
venue must be presented before trial,4? which has 
been considered to begin when the jury are sworn** 
or demanded, and the case continued to the day the 
venire is returnable.*® An application made after 
the trial is actually in progress,*® or after it has ter- 
minated, will ordinarily be denied.47 This rule ap- 
plies notwithstanding the application for removal is 
made on the ground of local prejudice,*® undue in- 
fluence,*® or of prejudice and bias on the part of the 
judge.5° The rule does not apply, however, .where 
the trial has been discontinued and the application 
for removal is made before the second trial is com- 
menced.°? 


[§ 286] h. After Verdict or Disagreement of 


Squire, 28 N.Y.S. 218, 76 Hun 600; 
People v. Kingsley, 8 Hun (N.Y.) 233; 
Hartman v. Spencer, 5 How.Pr. (N. 
Y.) 185; Mixer v. Kuhn, 4 How.Pr. 
(N.Y.) 409, 3 Code Rep. 106; Barnard 
v. Wheeler, 3 How.Pr. (N.Y.) 71; 
Clark v. Pettibone, 2 Code Rep. (N. 
Y.) 78; Biddle v..Cumberland County, 
34 Pa.Co. 12; Carlo v. Central Baya- 
ney, 27 Porto Rico 278; Sanchez v. 
roa Commercial Co., 27 Porto Rico 


[a] Issues on exceptions to re- 
monstrance to grant of liquor license. 
—Where an application for a liquor 
license was appealed from the board 
of commissioners to the superior 
court, it was not error to grant a 
change of venue from the county be- 
fore the issues on the exceptions to 
the remonstrance were closed. Scan- 
Jon v. Deuel, 94 N.E. 561, 176 Ind. 208; 
Binzen v. Deuel, 94 N.H. 503, 176 Ind. 
702. 


24. State Road Bridge Co. v. Gage, 
111 N.W. 1084, 148 Mich. 396. 


25. Sanchez v. Atlas Commercial 
Co, 21 Porto Rico 67. 

26. Thurber v. Brown, 2 Hill, (N. 
Y.) 382. 

27. 
v. Genesee Circuit Judge, 
744, 148 Mich. 286. 


28. Winneshiek County State Bank 
v. Winneshiek District Court, 197 N. 
W. 898, 198 Iowa 524. 


29. First Nat. Bank v. District 
Court of Hardin County, (Iowa) 187 
N.W. 460; First Nat. Bank v. District 
Court of Hardin County, 187 N.W. 
457, 193 Iowa 561. 

so) Bilbo “vs District Court.) of 
Ringgold County, 184 N.W. 640, 192 
Iowa 1246. 

31. Sumner County “Com’rs iv. 
Wellington Tp., 17 P. 787, 39 Kan. 137. 


32. Dawson v. Dawson, 256 P. 491, 
$3 Cal.App. 119; Gifford v. Grave- 
send, 8 Abb.N.Cas. (N.Y.) 246; Dela- 
van v. Baldwin, 3 Cai. (N.Y.) 104; 
Carlo vy. Central Bayaney, 27 Porto 
Rico 278. 

83. Jones v. Balsley; 
27 Okl. 220. 

[a] Reason for rule.—An applica- 
tion for change of venue, because of 
the undue influence of applicant’s ad- 
versary, made before the issues are 
made up, is premature, Since the stat- 


Detroit Portland Cement Co. 
111 N.W. 


dit RP. 942, 


ute was designed to insure a fair and 
impartial jury, and it cannot be as- 
certained in any civil action, before 
the issues are joined, whether there 
will be a trial by jury. Jones v. 
Balsley, 111 P. 942, 27 Okl. 220. 

34. Ill.—Haley v. City of Alton, 
38 N.E. 750, 152 Ill. 118; Miehle 
Printing Press & Manufacturing Co. 
v. Arkulas, 131 Ill.App. 461. ; 

Ind.—Bennett vy. Ford, 47 Ind. 264. 

Mo.—Priddy v. MacKenzie, 103 S.W. 


968, 205 Mo. 181; Fugate v. Carter, 6 
Mo. 267. 


N.J.—Mansfield v. Cape May Coun- 
ty, 128 A. 578, 3 N.J.Mise. 402. 

N.Y.—Hull y. Trainor, 252 N.Y.S. 
845, 233 App.Div. 350; Hoffman v. 
Sparling, 12 Hun 83; Spratt v. Hunt- 
ington, 4 Thomp.&C. 551; Jefferson 
County Bank v. Prime, 3 How.Pr. 278, 
1 Code Rep. 42. 

Porto Rico.—Ortiz v. Silva, 28 Porto 
Rico 357, , 

Wis.—Grobman y. Hahn, 
545, 569 Wis. 93. 

35. Moore v. Sargent, 14 N.E. 466, 
112 Ind. 484; Hoke v. Applegate, 88 
Ind. 530. 

36. Moulder v. Kempff, 17 N.E. 
906, 115 Ind. 459; Hegwer v. Kiff, 3 
P. 303, 31 Kan. 636; Blakely v. Fra- 
zier, 11 S.O. 122; Hogshead v. Baylor, 
16 Grat. (57 Va.) 99. 

37. Truitt v. Truitt, 38 Ind. 16. 

38. Williamsport & E. R. Co, v. 
Cummins, 8 Watts (Pa.) 450. 
hry Sheckles y. Sheckles, 


40. Peterson y. Daniel Shaw Lum- 
ber Co., 67 N.W. 1118, 98 Wis. 500. 

41. Eldred v. Becker, 18 N.W. 720, 
60 Wis. 48. 

42. Priddy v. MacKenzie, 103 S.W. 
968, 205 Mo. 181; Grobman vy. Hahn, 
17 N.W. 545, 59 Wis. 98. 


43. Maharry v. Maharry, 
POOL) 6 OK BL: 

44, Hay v. Reed, 178 N.E. 873, 93 
Ind.App. 592; McArthur vy. Kansas 
City Elevated Ry. Co., 100 S.W. 62, 123 
Mo.App. 503; Williamsport & E. R. 
Co. v. Cummins, 8 Watts (Pa.) 450. 

45. Lueck v. St. Paul & D. R. Co., 
58 N.W. 821; 57 Minn. 30. 

46. Ill.—Richards vy. Greene, 78 Ill. 
525; Ford v. Ford, 189 Ill.App. 468; 
Worthy v. Boreman, 159 Ill.App. 194. 


17 N.W. 


3 Nev. 


47 Re 


Ind.—Whitcomb v. Stringer, 66 N.E. 
443, 160 Ind. 82; Ickes v. Kelley, 21 
Ind. 72; Braun v. Miller Mfg. Co., 165 
N.E. 251, 88 Ind.App. 631. 


Md.—Sittig v. Birkestack, 38 Md. 
158; Deford v. State, 30 Md. 179. 


Mo.—Planters’ Bank vy. Phillips, 
(App.) 186 S.W. 752. 


N.J.—Korn v. Zubalsky, 149 A. 585, 
105 N.J.Eq. 719. 


Wash.—Rector vy. Thompson, 67 P. 
86, 26 Wash. 400. 


Wis.—State v. 
Waukesha County, 93 
Wis. 253. 

[a] Intimation of decision. — A 
party cannot wait until a cause is on 
trial, and until the court has inti- 
mated an opinion on the merits of the 
case, from the evidence, and then ob- 
tain a change of venue. Richards v. 
Greene, 78 Ill. 525; Worthy v. Bore- 
man, 159 Ill.App. 194. 

47. Smith v. King of Arizona Min. 
& Mill. Co., 80 P. 357, 9 Ariz. 228 [dism 
29 S.Ct. 699, 124 U.S... 531,,.53 L.md. 
1070]; McClelland v. McClelland, 51 
N.E. 559, 176 Ills 83; Ten Broeck y. 
Middlebrook, 4 Wend. (N.Y.) 205. 


48. Anderson v. Mammoth Min. 
Co., 73 P. 412, 26 Utah 357. But see 
State v. District Court of Eighth 
Judicial Dist. Within and for Natrona 
County, 269 P. 35, 39 Wyo. 24 (holding 
that defendant, in an action to recov- 
er realty and damages, is entitled to 
change of venue on affidavits assert- 
ing local prejudice after the time for 
jury trial had passed). 

49. Witz v. Spencer, 51 Ind. 258; 
Junior v. Missouri Electric Light & 
Power Co., 29 S.W. 988, 127 Mo. 79. 


50. Crane v. Crane, 81 Ill. 165; 
Davis v. Wilson, 11 Kan. 74; Methudy 
v. Methudy, (Mo.App.) 238 S.W. 562; 
Allis v. Meadow Spring Distilling Co., 
29 N.W. 5438, 30 N.W. 300, 67 Wis. 16; 
Swineford v. Pomeroy, 16 Wis. 553. 


[a] Time of acquiring knowledge. 
—A motion for a change of venue in 
a chancery suit on the ground of prej- 
udice of the judge, made after all the 
evidence has been heard, much of it 
being oral, comes too late, even 
though the petition shows that the al- 
leged prejudice came to the knowledge 
of applicant on the same day. Crane 
v. Crane, 81 Ill. 165. 


51. Greene v. American Malting 
Co., 140 N.W. 1130, 153 Wis. 216. 


Circuit Court of 
N.W. ‘16, 116 
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§§ 286-289] 


Jury, or Report of Referee. Usually the venue of 
an action is not subject to change after verdict,®? or 
after the report of a referee, which is equivalent to 
special verdict,®* or after the disagreement of the 
jury,°* unless a new trial has been ordered.°® Under 
some statutes, a cause may be removed to another 
county after ‘trial by jury and their disagreement,°® 
but only where it clearly appears that a fair and 
impartial trial cannot be had in the county,*? or on 
the ground of newly discovered evidence under a 
proper showing.® 

[§ 287] i. After Judgment or Default. Where a 
trial court has assumed jurisdiction without objec- 
tion and proceeded to judgment, its jurisdiction can- 
not be ousted pending a motion for a new trial, as of 
right, by a motion for a change of venue,®® nor will 
a motion made at the second trial be ordinarily con- 
sidered timely.°° After judgment by default a cause 
cannot be removed for trial. After a default has 
been set aside, a defendant may apply for a change of 
venue,®? and, while no judgment should be set aside 
to allow a change of venue, if proper grounds exist 
for setting aside the judgment, it may be done, and 
a change of venue granted for proper cause.®* 


After appeal. Where a cause has been tried and 
an appeal perfected, a proceeding in the trial court 
to correct the record cannot be removed to another 
court for trial,°* and it is the settled practice not 


52. Perkins v. Jones, 7 N.W. 599, 
55 Iowa 211; Ex! parte Cox, 10 Mo. 
742; Hommell vy. Errington, 157 A. 673. 


town R. Co., 
Clapp v. Stevens, 
2763 
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to permit, except under most extraordinary circum- 
stances, the change of the place of trial, for the mere 
convenience of witnesses, after the lapse of a long 
period of time, and after a trial has been had result- 
ing in the ordering of a new trial by the appellate 
tribunal.®> 


[§ 288] j. Extension of Time. The time fixed by 
statute for applying for a change of venue may be 
enlarged under provisions relative to enlargement of 
the time for proceedings generally,®°® and may be 
within the discretion of the court.67 It may be lost 
by stipulation,®® or by failure to exercise diligence.®® 
Plaintiff’s failure to enter defendant’s default may 
operate as an extension,’® but an amendment of the 
complaint will not do so where the amendment is 
made after appeal.74 Extension of the time for 
making motions generally,’? or for answering,’* will 
not extend the time for applying for a change of 
venue, notwithstanding the statute requires the ap- 
plication to be made before the time for answering 
has expired;74 nor is the right restored by the grant 
-of leave to file an answer.7® 


[§ 289] k. Excuse for Delay and Showing, as to 
Diligence. What would otherwise be an improper 
delay in making application for a change of venue 
may be excused by the circumstances of the case,’® 
as by a delay in discovering the facts on which the 
application is based,*7 or the existence of an epi- 


O24 YN YS Civ. Proce. 0h.02% 70. Wrenne v. Huchting, 196 P. 
, 2 How.Pr. (N.Y.) | 295, 51 Cal.App. 218. 
Hull v. Wallis, 2 How.Pr. (N.Y.)| 71. Potter v. Holmes, 75 N.W. 591, 


10 N.J.Misc. 93. 


53. Woodrow v. Younger, 61 Mo. 
395; Duffy v. Hickey, 32 N.W. 54, 68 
Wis. 380; Cairns v. O’Bleness, 40 Wis. 
469. 

-f[a] Prejudice of judge.—A motion 
to change the place of trial on account 
of the prejudice of the county judge 
comes too late if made after a cause 
has been referred to a referee, and the 
referee has made his report. -Duffy v. 
Hickey, 32 N.W. 54, 68 Wis. 380. 


54. Haines v. Reynolds, 88 N.Y.S. 
589, 95 App.Div. 275. 

[a] Gaches.—Where trial was not 
had until two years and two months 
after issue was joined and the case 
noticed for trial, a motion for a 
change of venue after disagreement of 
the jury should be denied on the 
ground of laches. ‘Haines v. Reynolds, 
88 N.Y.S. 589, 95 App.Div. 275. 


55..,khand ~y. Caflisch, - (Pa.).\36 
Wkily.N.C. 198. 

56. Bell v. Ayres, 44 Conn. 35. 

57. Sommercamp v. Catlow, 1 
Idaho 716; Deford v. State, 30 Md. 
Oe 

58. Gibbs v. Buckingham, 48 Iowa 


96. 


59. Bonham v. Doyle, 77 N.E. 859, 
79 N.B. 458, 39 Ind.App. 438; City of 
Baltimore v. Kane, 93 A. 393, 125 Md. 
135. 

[a] City may not invoke the con- 
stitutional right of removal after ob- 
taining judgment that it is necessary 
to acquire land for a public purpose. 
City of Baltimore v. Kane, 93 A. 393, 
125 Md. 135. 

60. State v. Circuit Court of Outa- 
gamie County, 208 N.W. 490, 189 Wis. 
629; Bruno v. Hickman, 182 N.W. 356, 
174 Wis. 63. 


61. Jones v. State, 163 N.E. 260, 200 
Ind. 328; Rice v. West, 42 Md. 614; 
Northern Cent. Ry. Co. v. Rutledge, 
41 Md. 372; Vale v. Brooklyn Cross- 


134; Pereira v. Davis Financial Agen- 
cy, 1385 S.By 823, 146 Va..215, 


[a] Constitutional provision for the 


removal of a cause from one court to]. 


another on the affidavit of a party or 
his counsel that the party cannot have 
a fair and impartial trial in the court 
in which such suit is pending does not 
apply to any case in which a judgment 
by default has been rendered. North- 
ern Cent. Ry. Co. v. Rutledge, 41 Md. 
372: 

{b] Striking answer.—Change of 
venue was properly denied where the 
striking answer left only questions of 
law. Jones v. State, 163 N.E. 260, 200 
Ind. 328. 


62. First Nat. Bank of Muscatine 
v. Krance, 50 Iowa 235; Kelly v. A. B. 
Crouch Grain Co., (Tex.Civ.App.) 174 
S.W. 630. 

[a] Plea of privilege may be filed 
after a motion to set aside a default 
judgment. Kelly v. A. B. Crouch 
ee Co., (Tex.Civ.App.) 174 S.W. 
630. 

[b] Motion during period for an- 
sworing.—After setting aside a de- 
fault and requiring defendant to an- 
swer within twenty days, he cannot 
thereafter move for a change of venue. 
First Nat.: Bank of Muscatine v. 
Krance, 50 Iowa 235. 

63. Elliston v. Bank of Com., 8 
Dana (Ky.) 99; Chappell v. Matteson, 
1 How.Pr. (N.Y.) 248; Bruno v. Hick- 
man, 182 N.W. 356, 174 Wis. 63. 


64. Maxon v. Chicago, M. & St. P. 
Ry. Co., 25 N.W. 144, 67 Iowa 226. 

65. Quinn v. Van Pelt, 12 Hun (N. 
Ye nGecs 

66. State v. Werner, 197 N.W. 252, 
182 Wis. 637. 

67. Beall v. Terr., 1 N.M. 507. 


68. Nash v. Silver Lake Ice Co., 6 
N.Y.-S. 913, 58 Hun 637. 


69. State v. Werner, 197 N.W. 252, 
182 Wis. 637. 


72 Minn. 153. 


72. Salsberry v. 
391, 43 Nev. 182. 


73. Peterson v. Carlson, 149 N.W. 
536, 127 Minn. 324; Salsberry v. Con- 
nolly, 183 P. 391, 48 Nev. 182. 


74 (Irwin v. Taubman, 128 N.W. 
617, 26 S.D. 450. 


75. Allen v. Coates, 11 N.W. 132, 29 
Minn. 46. 


76. Jeffersonville, M. & I. R. Co. v. 
Avery, 31 Ind. 277; State Board of 
Pharmacy v. Cornell, 101 N.Y.S. 772, 
116 App.Div. 499; State Board of 
Pharmacy v. Rhinehardt, 101 N.Y.S. 
769, 116 App.Div. 495; Spencer Kel- 
logg & Sons v. Barber & Co., 174 N.Y. 
S. 438, 106 Misc. 297; Shaver v. Hunt- 
ley, 12 S.H. 316, 107 N.C. 623; Price 
v. Willson, 171 N.W. 245, 41 N.D. 209. 


77. %Iil—Reeves v. Reeves, 59 Ill. 
a0. Stauber v. Stauber, 200 Ill.App. 
Ws 


Ind.—Spencer vy. Spencer, 36 N.E. 
210, 186 Ind. 414; Ogle v. Edwards, 33 
N.E. 95, 133 Ind. 358 [overr Ringgen- 
berg v. Hartman, 26 N.E. 91, 102 Ind. 
537, and Witz v. Spencer, 51 Ind. 253]; 
Bernhamer v. State, 24 N.E. 509, 123 
Ind. 577;\ Hays v.. Morgan, 87° Ind, 
231; Shoemaker v. Smith, 74 Ind. 71; 
Reitz v. State, 33 Ind. 187; Jefferson- 
ville, ete., R. Co. v. Avery, 31 Ind. 277; 
Galloway vy. State, 29 Ind. 442; Ad- 
vance Veneer & Lumber Co. v. Horna- 
day, 96 N.H. 784, 49 Ind.App. 83. 


_Iowa.—McLaughlin-Gormley -King 
Co. v. Hauser, 202 N.W. 574, 200 Iowa 
210; Neddermeyer v. Crawford Coun-: 
ty, 175 N.W. 339, 190 Iowa 883; Mc- 
Cracken v. Webb, 36 Iowa 551; Finch 
v. Billings, 22 Iowa 228. 

N.C.—Knowis v. Baker, 4 N.C. 196. 


Va.—Darmsdatt v. Wolfe, 4 Hen.& 
M. (14 Va.) 246. 


Wis.—Schafer v. Shaw, 58 N.W. 240, 
87 Wis. 185. 


[a] Time party becomes interest- 


Connolly, 183 P. 
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demie,’® or the absence of the judge from the circuit 
during vacation,’® or where the delay is caused by 
the acts of the plaintiff.°° If the application is not 
made at the proper time, it is incumbent on appli- 
cant satisfactorily to account for the delay,®! and if 
no reason,®? or an insufficient one, is given, the appli- 
cation is properly refused.®* If the delay is sought 
to be excused because the grounds for the change 
were unknown, the application must so state.** 
Where the demand must accompany the answer, it is 
no excuse that a default in answering has been open- 
ed, or that the answer has been received by consent 
after the time for answering has expired.S® A stip- 
ulation that on filing a sufficient affidavit a change 
may be allowed does not waive the court rule regard- 
ing the time for making application,’® and a rule 
requiring applications for a change of venue to be 
made at least one day before the case is set for tri- 
al does not apply to a person who has voluntarily 
appeared after such time.8’ The sufficiency of the 
excuse has been held to be within the discretion of 
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essary, where the ground of excuse is a lack of 
knowledge of the facts on which the application is 
based, to go further and show that due diligence was 
exercised to ascertain them.®® 


[§ 290] 5. Form and Requisites of Application— 
a. Form in General. The application for a change 
of venue may be made in various ways in accordance 
with local practice, as, for example, by petition,®® or 
motion,®! or order to show cause.®? The demand may 
be embodied in an affidavit of merits,9* or in an an- 
swer,®* but it has been held not sufficient merely to 
apply for a stay of proceedings.°> In some juris- 
dictions a motion for a transfer cannot be made with- 
out a petition,®® and in others it is sufficient to make 
the application in the form of a motion, which may 
be combined with an affidavit.°7 In Texas the usual 
practice is to file a plea of privilege.®® 


[§ 291] b. Motion. In some jurisdictions the ap- 
plication for a change of venue need not be in the 
form of a petition,®® but may be by motion.t A mere 


the court;8® but in some jurisdictions it 1s also nec- 


ed.—Although a suit has been depend- 
ing for several terms, yet, if a party 
applies for the removal the first term, 
he becomes interested, and makes out 
a sufficient cause in other respects, he 
is entitled to a removal. Knowis y. 
Baker, 4 N.C. 196. 

[b] Prejudice of judge.—Stauber 
v. Stauber, 200 [jl.App. 137; Shoemak- 
er v. Smith; 74 Ind. 71; Galloway Vv. 
State, 29 Ind. 442. 

{c] Local prejudice.—Darmsdatt v. 
Wolfe, 4 Hen.&M. (14 Va.) 246. 

{d] Undue influence.—Ogle v. Hd- 
wards, 33 N.H. 95, 133 Ind. 358 [overr 
Ringgenberg v. Hartman, 26 N.E. ©9141, 
102 Ind. 537, and Witz v. Spencer, 51 
Ind, 253]. 

[e] Jury of taxpayers.—Nedder- 
meyer v. Crawford County, 175 N.W. 
339, 190 Iowa 883. 

[f] Fraud.—McLaughlin-Gormley- 
King Co. v. Hauser, 202 N.W. 574, 200 
Iowa 210. 

78. Linch v. Mosher, 
(N.Y.) 86, 2 Code Rep. 54. 


79. Harding v. Town of Hale, 83 

Ti, 501. 
. 80. Polmanteer v. Badeau, 157 N. 
¥.S. 915; Pace v. Wolfe, 289 P. 1102, 
76 Utah 368; State v. Superior Court 
of King County, 286 P. 851, 156 Wash. 
302. 

81. Dean v. White, 5 Iowa 266; 
Peck & Hickernell v. Bowers Oil Co., 
(Tex.Civ.App.) 246 S.W. 751. 

[a] Local prejudice.—Dean Vv. 
White, 5 lowa 266. 


82. Reeves v. Reeves, 59 Ill. 203; 
Knickerbocker Ice Co. v. Surprise, 97 
N.E. 357, 99 N.E. 58, 53 Ind.App. 286; 
Hamilton v. Miller, 56 N.E. 923, 24 Ind. 


4 How.Pr. 


App. 617; Jenkins v. Hill, 57 Mo, 122. 
Sa. Northway Chicago iSt. "Re Coy ive 
Leonard, (Ill.) 48 N.E. 1056; North 


Chicago St. R. Co. v. Leonard, 47 N.E. 
752, 167 Ill. 618 [aff 67 Ill.App. 603]; 
Hudson v. Hanson, 75 Ill. 198; White 
v. Murtland, 71 Ill. 250, 22 Am.R. 100; 
Utley v. Burns, 70 Ill. 162; Bryson v. 
Crawford, 68 Ill. 362; Bernhamer vy. 
State, 24 N.B. 509, 123 Ind. 577; Jones 
v. Dipert, 23 N.E. 944, 123 Ind. 594; 
Peterson vy. St. Clair Circuit Judge, 106 
. 394, 143 Mich. 79, 12 Detroit Leg. 
Becker v. Town of Cherry 
Creek, PRS OES A) MG one hb Gay OLE rer 
39 N.E. 20, 143 N.Y. 663]; Moreland 
Me Sanford, 1 Den. (N.Y.) 660. 


[a] Application at chambers pos- 
sible-—White v. Murtland, 71 Ill. 250, 
22 Am.R. 100. 

[b] Attorney engaged in other 
trials.—Bernhamer vy. State, 24 N.E. 
SO OMaL 23) Lind eS live 

84. McLaughlin-Gormley-King Co. 
v. Hauser, 202 N.W. 574, 200 Iowa 
210; McCracken vy. Webb, 36 Iowa 551; 
Finch v. Billings, 22 lowa 228; Schafer 
v. Shaw, 58 N.W. 240, 87 Wis. 185. 

85. Spaulding v. American Wood 
Board -Co., 39 N.Y.S. 208, 5 App.Div. 
6210 O21 wa OuUNGYaGLVerrOe.. Siior 


86. City of Columbus v. Strassner, 
34 N.E. 5, 37 N.H. 719, 188 Ind. 301. 
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[a] Thus a motion for a change of 
venue was overruled because not made 
before the second day of the term as 
required by rule of the court; but on 
appeal the‘action of ‘the trial court 
was reversed, and it was held that the 
rule, although valid, could not apply 
to the case at bar. In its opinion the 
court said: ‘The rule, though a rea- 
sonable one, cannot, however, embrace 
causes not fairly within its spirit. A 
reasonable rule, thus applied, becomes 
an unreasonable one. If, after the sec- 
ond day of the term, another judge 
should be called to preside, such a rule 
certainly could not preclude a party 
from taking a change of venue from 
such judge. Such rule, in such case, 
would deprive him of a right con- 
ferred by the statute, without having 
had any opportunity to exercise it, 
and would not only be unreasonable, 
but would be absurd.’ Shoemaker vy. 
Smith, 74 Ind. 71. 


88. State v. District Court in and 
for Winneshiek County, 201 N.W. 100, 
199 Iowa 48. 

88. Waldron v. City of St. Paul, 22 
N.W. 4, 33 Minn. 87; St. Louis, O. H. 
& C. Ry. Co. v. Fowler, 20 S.W. 1069, 
113 Mo. 458; St. Louis, C. G. & Ft. S. 
Ry. Co. v. Holladay, 33 S.W. 49, 181 
Mo. 440; Moreland vy. Sanford, 1 Den. 
(N.Y.) 660. 

tal Local prejudice.—St. Louis, O. 
Ho & ea Ry.) (Cow va ebowlera.20 S.w. 
1069, 113 Mo. 458. 

[b] In Indiana (1) the éarlier cas- 
es held that a showing of diligence 
wags necessary (Bement v. May, 34 N. 
EB. 327, 35 N.H. 387, 135 Ind. 664; Ring- 


genberg v. Hartman, 26 N.E. 91, 102 
Ind. 5375. Brow, W., Geviy;29. INV. 47, 


3 Ind.App. 464), (2) while the later 
cases have held otherwise, to the ef- 
fect that affidavits for a change of 
venue are not defective for a failure to 
show due diligence in discovering the 
grounds for the change (Wilson vy. 
Johnson, 38 N.E. 38, 43 N.H. 930, 145 
Ind. 40), (8) and that the court can- 
not, by rule, require a party applying 
for change of venue after the cause 
is assigned for trial, on account of 
local prejudice, of which he had no 
knowledge prior to such assignment, 
to show that he exercised due dili- 
gence to ascertain, before the assign- 
ment, whether prejudice existed 
against him (Spencer vy. Spencer, 36 
V.E. 210, 136 Ind. 414), (4) the reason 
being that the presumption is that the 
court and citizens of a county are im- 
partial and free from prejudice 
against a party, and he may rely on 
such presumption, and is not bound to 
go about in advance making inquiries 
as to the status of the mind of the 
judge or the prejudices existing 
among the people, or as to whether 
the adverse party has prejudiced or 
influenced them against him (Ogle v. 
Edwards, 33 N.E. 95,133 Ind. 358). 


90. See infra § 292. 

91. See infra § 291. 

92. Barbour vy. Fidler, 141 N.W. 88, 
31ES.D: 351 

93. wredarty v. Herrick, 240 P. 192, 
41 Idaho 529. 

94. Tooms v. Randall, 3 Cal. 438. 


95. Magee v. Beach, 149 N.Y.S. 933, 
87 Mise. 18 [aff 150 N.Y.S. 1095, 165 
App.Div. 949]. 


g6. Lurie v. Brewer, 
525. 

97. Hay v. Reed, 178 N.E. 873, 93 
Ind.App. 592. 

98 See infra § 296. 

99. Risto v. Harris, 18 Wis. 400. 


1. Cal.—Bohn v. Bohn, 129 P. 981, 
164 Cal. 582; Hanovia Chemical & 
Mfg. Co. v. Keller, 255 P. 884, 82 Cal. 
App. 499; Lundy v. Lettunich, 195 P. 
451, 50 Cal.App. 451. 


Idaho.—Holt v. Warf, 194 P. 475, 33 
Idaho 350. 


Mont.—Danielson y. Danielson, 203 
P. 506, 62 Mont. 83. 


N.M.—Blake v. Cavins, 185 P. 374, 
25 N.M. 574. 


N.C.—Southern Cotton Oil Co. v. 


248 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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demand, with an affidavit of merits, is insufficient,” 
there must be a motion in addition.? A motion for a 
change of venue must be made in accordance with 
statutory specifications as to contents and time of 
service.* In some jurisdictions the motion may be 
oral,® in others it must be in writing.® 

[§ 292] c. Petition or Other Written Application 
—(1) In General. The application should be limit- 
ed to the statutory grounds,’ and must meet the re- 
quirement of the statute as to form and substance,® 
although mere typographical errors have been held 
insufficient to justify denial of the change.? Facts 
alleged in the complaint which would justify a reten- 
tion of the cause should be negatived,!® and a trial in 
the proper county should be demanded.!1 


[§ 293] (2) Contents. The application must 
present good and sufficient reasons showing the ne- 
cessity or propriety of a change of venue,!? and un- 
der some statutes it must appear that these grounds 
exist at the time the application is ne and in 
some jurisdictions it is necessary to state when ap- 


VENUE . 
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plicant obtained his information and knowledge of 
the existence of the grounds for the change.‘+ If the 
change is sought for the convenience of witnesses, 
the application should disclose the names,'® the oc- 
cupation, and residence of every person designated as 
a material witness,1® the testimony expected,'* and 
that applicant cannot proceed without it.*§ 


[§ 294] (3) Statement of Facts or Conclusions. 
The application must state the facts on which it is 
based, and not conclusions, or the mere belief of the 
applicant,!® although under some authorities this is 
not essential where the reason advanced for the de- 
sired change is that of prejudice on the part of the 
judge,?° or of the community. 


[§ 295] (4) Verification. In most jurisdictions 
the petition must be verified,?? unless not required to 
be so by the statute,?? and sometimes when the 
ground for the change is that of the convenience of 
witnesses and the ends of justice.24 If the petition 
is not verified when required, it is fatally defective,?° 
and an order for a change of venue based thereon 


_the maker an 


Grimes, 112 S.H. 598, 183 N.C. 97. 

S.D.—Barbour y. Fidler, 141 N.W. 
S8i sl eS Desh. 

Wis.—State v. Reid, 188 N.W. 67, 
177 Wis. 612; State v. Holsey, 134 N. 
W. 362, 148 Wis. 171. 

2. Hanovia Chemical & Mfg. Co. 
v. Keller, 255 P. 884, 82 Cal.App. 499. 

38. Bohn v. Bohn, 129 P. 981, 164 
Cal. 532; Lundy v. Lettunich, 195 P. 
451, 50 Cal.App. 451; Holt v. Warf, 
194 P. 475, 33 Idaho 350. 

4 Hanovia Chemical & Mfg. Co. 
v. Keller, 255 P. 884, 82 Cal.App. 499; 
Danielson v. Danielson, 203 P. 506, 62 
Mont. 83; Lindemann y. Wolf, 254 N. 
Y.S. 274, 234 App.Div. 291; State v. 
Reid, 188 N.W. 67,177 Wis. 612; State 
v. Halsey, 134 N.W. 362, 148 Wis. 171. 


{a] Grounds presented.—Where, in 

an action on a promiseony note against 
guarantor, the maker 

moved for a change of venue, “be- 
cause defendant believes the accept- 
ance of service by the guarantor was 
had for the mere purpose of obtain- 
ing jurisdiction in §. county,” it was 
held that the motion did not present 
the issue whether guarantor signed 
the note at the request of the payee 
for the purpose only of obtaining 
jurisdiction. Troy Portable Grain 
Mill Co. v. Bowen, 7 Iowa 465. 

5 Blake y. Cavins, 185 P. 374, 25 
N.M. 574. 

6 Southern Cotton Oil Co. v. 
Grimes, 112 S.E. 598, 183 N.C. 97. 

7. Dodge v. Barden, 33 Wis. 246. 

[a] Disqualification of judge.— 
Where an application for change of 
venue charged prejudice against the 
judge to whom the application was 
made and the other judges of the city 
where the action was pending to 
whom a change could have been made, 
it was sufficient only to disqualify 
the judge to whom the application 
was made. Gerhart Realty Co. v. 
Weiter, 83 S.W. 278, 108 Mo.App. 248. 

8. JIll—Epstein v. Ft. Dearborn 
Motor Cartage Co., 207 Ill.App. 321. 

Ky.—Shawnee Fire Ins. Co. vy. Roll, 
140 S.W. 49, 145 Ky. 113. 

Mich.—Moreland vy. Lenawee Cir- 
cuit Judge, 107 N.W. 873, 144 Mich. 
329, 18 Detroit Leg. N. 149. 

Mo.—State ex ‘rel. State Highway 
Commission of Missouri v. Hartman, 
44 S.W.(2d) 169, 226 Mo.App. 604. 

Wash.—State v. Superior Court of 
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eens County, 168 P. 164, 98 Wash. 
565. 

Sey ina Clift v= 
148, 69 Cal.App. 702. 

fa] Illustration.—‘‘Property” in- 
stead of “proper” county. Tunnicliff 
Vv. aches 232 P. 148, 69 Cal.App. 
702. 

10. Granger’s Union v. Ashe, 106 
P. 889, 12 Cal.App. 143; Adamson v. 
Bergen, 62 P, 629, 15 Colo.App. 396; 
Briasco v. Lawrence, 51 Hun 643, 4 
N.Y.S. 94; Dee v. San Pedro, L. A. 
& S. L. R. Co., 167 P. 246, 50 Utah 167. 

11. McArthur v. Griffith, 61 S.E. 
519, 147 N.C. 545. 

12. Canal Zone.—Southern Saw 
Mill Co. v, Bhrman, 2 Canal Zone 46. 

Tll.— Hanna v. Peo., 86 Ill. 243; Tan- 
ner y. Clapp, 139 Ill.App. 358. 

Iowa.—Argus v. Ware & Leland, 136 
N.W. 774, 155 lowa 583. 

Mich.—-Grostick y. Detroit, L. & 
N. R. Co., 56 N.W. 24, 96 Mich. 495. 


Te ee ce v. Crofoot, 3 How.Pr. 


Vt.—Vanderburg v. Clark, 
185. 


Ont.—Van Patter v. Van Patter, 18 
Ont.W.N. 153. 


[a] Matters disclosed in affidavits. 
—A petition for a change of venue on 
the ground of prejudice of the judge 
need not contain the names of the par- 
ties subscribing fhe affidavits filed 
with it, or state that they were repu- 
table persons and residents of the 
county, where such facts fully appear 
in the affidavits. Hanna v. Peo., 86 
Ill, 2438. 

13. Mills v. Paul, (Tex.Civ.App.) 
30 S.W. 558 [rev on other grounds 34 
S.W.. 93, 89 Dex, 162]. % 


[a] Addition to county.—Where, 
before the hearing on a petition for 
change of venue for the prejudice of 
the inhabitants, another county was 
joined for judicial purposes to the 
county wherein the action was 
brought, such petition was thereby 
rendered insufficient. Black y. Bent, 
38 P. 387, 20 Colo. 342. 


14. Hunt v. Pronger, 126 I1l.App. 
403; Gager v. Edwards, 26 Ill.App. 
487; Raming v. Metropolitan St. Ry. 
G6, Glo). 50) Suwa 79L:, Smith v. St. 
Louis & S. &. Ry. .Co., 31 Mo.App. 135. 


15. Curren y. Story, 170 N.W. 875, 
41 N.D. 361. 


Holmes, 232 P. 


22 Vt. 


16. Dean v. Cunningham, 57 N.Y)S. 
97, 27 Mise. 31. 


17. Dwyer v. Polo Grounds Athlet- 
ic Club, 254 N.Y.S. 575, 142 Mise. 465 
[rev on other grounds 258 N.Y.S. 978, 
235 App.Div. 895]; Dairymen’s League 
Co-op: Ass’n”v."Brundo; 227° INsyY.S. 
203, 131 Misc. 548; Curren vy. Story, 
170 NiW.287T5, 41°N.De 361. 

[a] Petition held insufficient.— 
Dwyer v. Polo Grounds Athletic Club, 
254 N.Y.S. 575, 142 Misc. 465 [rev on 
other grounds 258 N.Y.S. 978, 235 App. 
Div. 895]; Curren y. Story, 170 N.W. 
875, 41 N.D. 361. 

18. Dairymen’s League Co-op. Ass’n 
Marv 227 N. Y°S. 203; 137 Mise: 
548. 

19. Ark.—Pierce v. Sicard, 3 S.W. 
(2d) 337, 176 Ark. 511. 


Colo.—De Walt v. Hartzell, 4 P. 
1201, 7 Colo. 601. 
Minn.—Burke v. Mayall, 10 Minn. 


287. 


N.Y.—Noonan vy. Luther, 112 N.Y.S. 
898, 128 App.Div. 673. 

Okl.—Horton v. Haines, 102 P. 121, 
23 Okl. 878; Maharry v. Maharry, 47 
Pi H050 5S) OkiSs at. 

Wis.—Frank vy. Avery, 21 Wis. 166. 

[a]. Undue infinence.—Pierce v. 
Sicard, 3 S.W.(2d) 337, 176 Ark. 511. 

[b] Prejudice.—De Walt v. Hart- 
zell, 4 P. 1201, 7 Colo. 601; Burke v. 
Mayall, 10 Minn. 287; Frank y. Avery, 
21 Wis. 166. 

oe Turner v. Hitchcock, 20 Iowa 
310. 

21. Taylor v. Gardiner, 11 R.I. 182. 

22. Colo.—Miller v. Claflin, 55 P. 
201, 12 Colo.App. 192. 

Fla.—Reddick vy. Joseph, 16 So. 781, 
35 Bla. 65. 

Ill.— Little v. Allington, 93 Ill. 253; 
Peo. v. Samuel, 199 Ill.App. 294. 

Ky.—Rand, McNally & Co. v. Turn- 
er, 94 S.W. 648, 29 Ky.L. 696. . 

Mo.—Norvell v. Porter, 62 Mo. 809: 
Huthsing v. Maus, 36 Mo. 101. 

Wis.—Western Bank y. Tallman, 15 
Wis. 92. 

23. Grostick v. Detroit, L. & N. R. 
Co., 56 N.W. 24, 96 Mich. 495. 

24. Cartright v. Town of Belmont, 
17 N.W. 237, 58 Wis. 870. 

25. Reddick v. Joseph, 16 So. 781, 
35 Fla. 65; Rand, McNally & Co. vy. 
Turner, 94 S.W. 648, 29 Ky.L. 696. 
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confers no jurisdiction on the court to which the 
eause is transferred.*® Ordinarily, the petitioner 
must himself make the affidavit,?” and an affidavit 
by an agent,?® or by counsel,?° has been held insuffi- 
cient, although subject to amendment.*° Where the 
application is made in the name of all the defendants, 
the affidavit may be made by one alone, and it is 
immaterial that the suit is afterward dismissed as 
to him.?+ 

[§ 296] d. Plea of Privilege—(1) In General. 
In Texas a change of venue is ordinarily effected by 
filing a plea of privilege.*? This plea is dilatory in 
nature,** and is essentially nothing more than an ap- 
plication to transfer the venue to a certain county.** 
The plea must contain an affidavit as to the truth 
of the statements therein,*® and may be urged by ex- 
ception where the pleadings of plaintiff disclose the 
faets on which such plea is predicated.*® Like any 
other plea, it is subject to amendment.?7 An amend- 
ed plea is properly allowed after the opposite party 
has filed a supplemental petition,®® and, although no 
answer was filed to the original plea, a supplemental 
plea of privilege, sufficient in itself, has been sustain- 
ed as an amended plea, and held not subject to the 
objeetion that a supplemental plea was unauthoriz- 
ed.°° 


[§ 297] (2) Contents. The plea should state the 


26. Miller v. Claflin, 55 P. 201, 12[v. H. C. Burt & Co., 
Colo.App. 192. fate ey 185; 
2 ; rain 0., 
27. Norvell v. Porter, 62 Mo. 309; 6802 -Back With W. Powers, 


Huthsing v. Maus, 36 Mo. 101: West- 
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Kelly v. A. B. Crouch 
(Tex.Civ.App.) 174 S.W. 
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facts relied on,*° and must apprise the court that de- 
fendant intends to assert his right to be sued only in 
a county other than that in which the action is 
brought.41 If it is desired to present an issue of 
fraudulent assignment of the claim in suit, the charge 
must specifically be made that the claim was fraud- 
ulently assigned for the purpose of conferring juris- 
diction.42, The plea must controvert the allegations 
of the petition fixing the venue in the county of tri- 
al,*® and while it has been held that a plea of priv- 
ilege need not aver bad faith on the part of plaintiff 
in making allegations in his complaint which would 
warrant bringing the action in a county other than 
that of defendant’s residence,** it has also been 
said that, if allegations are made which, if true, ren- 
der the venue proper, it is necessary for a plea of 
privilege to aver that such allegations were fraud- 
ulently made.*5® 


[§ 298] (8) Anticipating Defenses. It has been 
held that a plea of privilege should show that defend- 
ant is not a resident of the county in which the suit 
was brought at the time of filing the plea,*® but it 
has also been held sufficient to show such nonresi- 
dence at the time of signing and swearing to the 
plea without any showing as to nonresidence at the 
time of filing thereof.47 It has been held that a plea 
of privilege which states that defendant did not re- 


(Tex.Civ.App.) ]S.W.(2d) 995. 


42. Drummond y. Allen Nat. Bank, 
(Tex.Civ.App.) 152 S.W. 739; Pearce 


(Tex.Civ. | y. Wallis, Landes & Co., 124 S.W. 496. 


ern Bank v. Tallman, 15 Wis. 92. 
[a] Party to record who makes the 
application must verify it. Peo. v. 
Samuel, 199 Ill.App. 294. 
28. Huthsing v. Maus, 36 Mo. 101. 


29. Jaffray v. H. B. Claflin Co., 24 
S.W. 761, 119 Mo. 117; Western Bank 
v. Tallman, 15 Wis. 92. 


30. Kelly v. A. B. Crouch Grain Co., 
(Tex.Civ.App.) 174 S.W. 630. 

{a] Ilustration.—The trial court 
ean permit a defendant corporation 
to correct a defective affidavit in sup- 
port of a plea of personal privilege by 
permitting the president of the cor- 
poration to swear to it in lieu of the 
affidavit of the attorney. Kelly v. 
A. B. Crouch Grain Co., (Tex.Civ.App.) 
174 S.W. 630. 


31. Ivy v. Yancey, 31 S.W. 937, 129 
Mo. 501. 
32. See cases infra this section. 


33. Trousdale y. Southern Rice 
Growers’ Assoc., (Tex.Civ.App.) 221 
S.W. 322. 

34. H.H. Watson Co. v. Cobb Grain 
Co., (Tex.Commn.App.) 292 S.W. 174 
[rev (Civ.App.) 290 S.W. 842]; Spur- 
lock v. Dunaway Bros., (Tex.Civ. App.) 
277 S.W. 758; Brooks v. Wichita Mill, 
ete., Co., (Tex.Civ.App.) 211 S.W. 288; 
American Warehouse Co. v. Ray, (Tex. 
Civ.App.) 150 S.W. 763; Stevens v. 
Polk County, 123 S.W. 618, 58 Tex.Civ. 
App. 153. 

35. Fort Worth Warehouse & Stor- 
age Co. v. Maddocks, (Tex.Civ.App.) 
838 S.W.(2d) 227. 

ee. C. C. Slaughter Co. v. Slaugh- 
ter, (Tex.Civ.App.) 284 S.W. |350; 
Thomas Goggan & Bros. v. Morrison, 
(Tex.Civ.App.) 163 S.W. 119. 

[a] Plea of privilege sufficient in 
form.—cC. C. Slaughter Co. v. Slaugh- 
ter, (Tex.Civ.App.) 284 S.W. 350. 

37. Lillie v. Globe’ Printing Co., 
(Tex.Civ.App.) 6 S.W.(2d) 444; Cobb 


App:)* 157 Sow. 072.7. 

[a] Tllustration.—A plea of privi- 
lege by defendant county commission- 
ers to be sued in a county against 
which suit was brought may be 
amended. Cobb v. H. C. Burt & Co., 
(Tex.Civ.App.) 241 S.W. 185. 


38. San Antonio, ete., R. Co. v. 
Barnett, (Tex.Civ.App.) 57 S.W. 600. 


39. Melville vy. Wickham, (Tex.Civ. 
App.) 169 S.W. 1128. 


40. Ferguson Seed Farms v. Mc- 
Millan, (Tex.Civ.App.) 296 S.W. 902 
[rev on other grounds (Commn.App.) 
18 S.W.(2d) 595, 63 A.L.R. 1009]. 


[a] Ilustration.—An allegation 
that prejudice existed against the 
president of defendant corporation, 
preventing a fair trial, was held an 
allegation of fact. Ferguson Seed 
Farms v.. McMillan, (Commn.App.) 
18 S.W.(2d) 595, 638 A.L.R. 1009 [rev 
ee grounds (Civ.App.) 296 S.W. 

41. Grogan-Cochran Lumber Co. v. 
McWhorter, (Tex.Civ.App.) 4 S.W. 
(2d) 995; Knoles vy. Clark, (Tex.Civ. 
App.) 163 S.W. 369. 


[a] Sufficient pleaa—Where, in an 
action of trespass to try title to land, 
defendants interposed a plea setting 
forth that the court ought not to have 
and take jurisdiction of the cause be- 
cause it affirmatively appeared from 
the petition that defendants were non- 
residents of the state and that the 
land constituting the subject matter 
of the suit was located in a county 
other than that in which the action 
was brought, and concluded: ‘‘Where- 
fore, the defendants say that this 
court is without jurisdiction to hear, 
try, and determine said cause,” etc., 
such plea was sufficient as a plea of 
privilege. Knoles v. Clark, (Tex.Civ. 
App.) 163 S.W. 3869, 370. 

[b] orm of plea of privilege held 
sufficient.—Grogan-Cochran Lumber 
Co. v. McWhorter, (Tex.Civ.App.) 4 


58 Tex.Civ.App. 315. 

43. Barnum vy. Lancaster Hard- 
ware Co., (Tex.Civ.App.) 40 S.W.(2d) 
1103; Rich vy. Walker-Smith Co., (Tex. 
Civ.App.) 26 S.W.(2d) 401; Parr v. 
McGown, (Tex.Civ.App.) 98 S.W. 950. 

44, Krueger v. Waugh, (Tex.Civ. 
App.) 261 S.W. 196; Gensberg v. 
Neely, (Tex.Civ.App.) 187 S.W. 247: 
Weller v. Guajardo, (Tex.Civ.App.) 
174 S.W. 678. i 

[a] Nonresidence.—That a plea of 
privilege to be tried in another coun- 
ty failed to state that plaintiff’s alle- 
gation that defendants were nonresi- 
dents of the state was fraudulently 
and knowingly made to fix the venue 
of the suit did not render it insuffi- 
cient. Weller v. Guajardo, (Tex.Civ. 
App.) 174 S.W. 673. 


45. Payne v. Coleman, (Tex.Civ. 
App.) 232 S.W. 537; Sanders v. Dunn, 
(Tex.Civ.App.) 158 S.W. 1041. 


[a] Place of commission of fraud. 
—Where suit was brought against a 
nonresident of the county for fraudu- 
lent representations in an exchange 
of land, a plea of privilege, failing 
to allege that the allegation of the 
petition that the fraud was committed 
in the county where the suit was 
brought was inserted for the fraudu- 
lent purpose of conferring jurisdic- 
tion, was insufficient to entitle defend- 
ant to change of venue. Sanders y. 
Dunn, (Tex.Civ.App.) 158 S.W. 1041. 


[b] If allegations are insufficient 
to show venue to be proper, it is not 
necessary that a plea of privilege 
should aver any fraudulent purpose 
on the part of plaintiff. Payne vy. 
Coleman, (Tex.Civ.App.) 232 S.W. 537. 


46. Gorbett v. Berryman, (Tex.Ciy. 
App.) 7 S.W.(2d) 100. 

47. Lillie vy. Globe Printing Co., 
(Tex.Civ.App.) 6 S.W.(2d) 444; Poole 
v. Pierce-Fordyce Oil Assoc., (Tex. 
Civ.App.) 209 S.W. .706 [foll G: G. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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side in the county in which the action was brought at 
the time when the suit was instituted and at the time 
when the plea was signed and sworn to is not de- 
fective because it fails to state that he was not a res- 
ident of such county at the time when the citation 
was served on him.** The plea should not only neg- 
ative any exceptions in the statute by reason of which 
defendant might be sued in a county other than that 
of his residence,*® but should negative the exist- 
ence of every state of facts under which the plead- 
ing and scope of the remedies asked would give the 
court jurisdiction.®® A general averment negativing 
all exceptions collectively is sufficient, however,®! and 
only such exceptions as are applicable to the case 
need be negatived.®? 


[§ 299] 6. Notice of Application—a. Necessity. 
Notice of an application for a change of venue is 
ordinarily required to be given the adverse party,°* 
and a failure to give such notice is sufficient ground 
for denying the application,®4 and sufficient to inval- 


Slaughter Co. v. Slaughter, (Tex.Civ. 51. 
App.) 284 S.W. 350]. 

[a] Reason for rule.—Where the 
plea is signed and sworn to in the 


VENUE 


Johnson vy. First Nat. Bank, 
Shs areas ee ecg EE pe [a] 
gan-Cochran Lumber Co. v. Mc oYr-| tice of application for change of ven- 
ter, (Tex.Civ.App.) 15 S.W.(2d) 126;] ue, made in vacation, should be served 


Coca-Cola Co. v. Collins, 
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idate an order for a change,°® although, under some 
circumstances, lack of notice has been held not to 
invalidate the proceedings,®* and it has been held 
that a plaintiff moving for a change of place of tri- 
al need not give notice to the defendant.°* Under 
some statutes no notice is required, however,°® un- 
less the motion is to be made in vacation.®® A non- 
resident of the state cannot complain of lack of no- 
tice where he has failed to designate an attorney 
within the district on whom notice could be served, 
as required by the rules.°° 


[§ 300] b. Persons Entitled to Notice. One not a 
party need not be notified of an application to change 
the venue,*! but notice should be given defendants 
who do not join in the application,®? or who seek a 
different venue,®? although under some statutes it is 
not necessary to give notice to defendants who have 
answered®* or to defendants who have not appeared 
and who could not prevent a change applied for as 
a matter of right.°° The notice should be served on 


Wis.—Taylor v. Lucas, 43 Wis. 155. 
Application in vacation.—No- 


(Tex.Civ. | on the opposite party. Loomis v. Mc- 


statement therein that at the time of | APP-) 218 S.W. 1087; Murphy v. Dab-| Kenzie, 31 Iowa 425; Preston v. Win- 


filing thereof he did not reside in the| Mey, 
county where the action was brought 


(Tex.Civ.App.) 208 S.W. 981; 
Beckwith v. Powers, 


ter, 54. 
(Tex. Civ.App.) er, 20 Iowa 264 


could at most reflect only an inten- 
tion not to remove to such county 
prior to the filing of the plea. Poole 
v. Pierce-Fordyce Oil Assoc., (Tex. 
CissApp.)4 209 9S.W.e 106. [foll*C. -e, 
Slaughter Co. vy. Slaughter, (Tex.Civ. 
App.) 284 S.W. 350]. 

[b] Averment that defendant “now 
resides in” a specified county is a suf- 
ficient statement of the county of his 
residence. It is not necessary to state 
defendant’s place of residence at the 
date of filing the plea. Lillie v. Globe 
Printing Co., (Tex.Civ.App.) 6 S.W. 
(2d) 444. 

48. Poole y. Pierce-Fordyce Oil As- 
soc., (Tex.Civ.App.) 209 S.W. 706. 


49. International Travelers Assoc. 
v. Powell, 212 S.W. 931, 109 Tex. 550 
[aff (Civ.App.) 196 S.W. 957]; West- 
ern Mut. F. Ins. Co. vy. Childress, (Tex. 
Civ.App.) 232 S.W. 348; Thomason v. 
Ham, (Tex.Civ.App.) 210 S.W. 561; 
Ray v. W. W. Kimball Co., (Tex.Ciy. 
App), L207 SW. sods. Texas, ete., , 
Co. v. Parsons, (Civ.App.) 109 S.W. 
240 faff 113 S.W. 914, 102 Tex. 157, 
132 Am.S.R. 857]; Russell _v. Heit- 
man, (Tex.Civ.App.) 86 S.W. 75; 
Schneider v. Sellers, 61 S.W. 541, 25 
Tex.Civ.App. 226. 

[a] Denial of facts is necessary, 
and not merely denials involving mere 
conclusions of law drawn from an in- 
terpretation of plaintiff's petition. 
Thomason vy. Ham, (Tex.Civ.App.) 210 
S.W. 561. 

[b] Domicile of codefendant.—In 
an action against a railroad company 
and an individual for a joint trespass 
to the person, a plea of privilege of 
the individual to be sued in the county 
of his residence must allege that the 
county in which the suit was institut- 
ed was not the domicile of the com- 
pany. Texas, etc., R. Co. v. Parsons, 
(Civ.App.) 109 S.W. 240 [aff_113 S.W. 
914, 102 Tex. 157, 1382 Am.S.R. 857]. 


[c] Imsufficient statement.—An- 
derson, Clayton & Co. v. Terry, (Tex. 
Civ, App.) 2167) 5..W., 1. 


50. Gilvin v. Missouri, K. & T. Ry. 
Co., (Tex.Civ.App.) 94 S.W. 130; Fer- 
mier v. Brannan, 53 S.W. 699, 21 Tex. 
Civ.App. 543; Pioneer Savings & 
Loan Co. v. Peck, 49 S.W. 160, 20 Tex. 
Civ.App. 111. 


157 S.W. 177; Stevens v. Polk County, 
123 S.W. 618, 58 Tex.Civ.App. 153. 

{a] Ilustrations.—(1) Defendant’s 
plea of privilege, stating that ‘none 
of the exceptions to exclusive venue 
in the county of one’s residence men- 
tioned in” the statute “exists in this 
cause, that this suit does not come 
within any of the exceptions provided 
by law in such cases, authorizing this 
suit to be brought or maintained in” 
the county in which it was instituted, 
instead of in the county of defend- 
ant’s residence, sufficiently negatived 
the possible exceptions to exclusive 
venue in the county of one’s residence. 
Coca-Cola Co. v. Collins, (Tex.Civ. 
App.) 218 S.W. 1087. (2) In view of 
the statute providing that a plea of 
privilege to be sued in the county of 
one’s residence shall be sufficient if 
it states that the party claiming the 
privilege was not:‘a resident of the 
county in which the suit was insti- 
tuted at the institution of the suit, 
etc., and that none of the exceptions 
to exclusive venue mentioned in an- 
other article exist, a plea of privilege 
need not specifically negative the ex- 
ceptions contained in such other ar- 
ticle, as that defendant was a married 
woman, transient, etc. Beckwith v. 
Powers, (Tex.Civ.App.) 157 S.W. 177. 

5a Cavin Vette 18 SoWar cae, ie 
Tex. 73; Good v. Caldwell, 33 S.W. 
243, 11 Tex.Civ.App. 515; Gardner v. 
Hudgins, (Tex.Civ.App.) 29 S.W. 69; 
Freiberg v. Greenlay, 2 Tex.A.Civ. 
Cas. § 547. 

5&. Cal.—Bohn vy. Bohn, 129 P. 981, 
164 Cal. 532; Lundy v. Lettunich, 195 
P. 451, 50 Cal.App. 451. 

Ill—Hutson v. Wood, 105 N.E. 343, 
263 Ill. 376, Ann.Cas.1915C 587; Moore 
v. Ellsworth, 51 Ill. 308; Marble v. 
Bonhotel, 85 Ill. 240; Hunt vy. Tink- 
ham, 21 Ill. 639. 

Iowa.—Loomis v. McKenzie, 31 
Iowa 425; Preston v. Winter, 20 Iowa 
264; Piles v. Charles, 3 Greene 109. 


Mich.—Peterson v. St. Clair Circuit 
Judge, 106 N.W. 394, 12 Detroit Leg. 
N. 9238, 148 Mich. 337. 


Mont.—O’Hanion v. Great Northern 
Ry. Co., 245 P. 518, 76 Mont. 128. 

N.Y.—Johnson v. Millard, 190 N.Y.S. 
865, 199 App.Div. 73. 


[b] Renewal of motion.—Attor- 
neys having agreed on the récord that | 
a change of venue, if taken, should be 
taken in time for the next term of the 
court, the party moving it cannot be 
allowed to renew the motion after that 
time, without notice. Piles v. Charles, 
(Iowa) 8 Greene, 109. 


54, Fitzhugh v. Nicholas, 77 P. 
1092, 20 Colo.App. 234; Miller’ v. 
Renee, 523°e NEE 10380, 1 32) 


Graves v. Shoefelt, 60 Ill: 462; Roll 
v. Springfield Consol. Ry. Co., 225 Ill. 
App. 411; Perry’s Adm’rs v. Roberts, 
17 Mo. 36; Summers v. Western Home 
Ins. Co., 45 Mo.App. 46. 


55. Peo. v. Shumate, 193 P. 493, 68 
Colo. 566; Miller v. Ciaflin, 55 P. 201, 
12 Colo.App. 192; Martin v. White, 
20 Tex. 174. 


56. Wendt vy. City of Elgin, 264 Ill. 
App. 433. 

57. ‘State v. Districts, Court soe 
Twelfth Judicial Dist. in and for 
aes County, 141 P. 659, 49 Mont. 


58. Jaques v. Owens, 122 P. 430, 18 
Cal.App. 114; Bohn v. Bohn, 116 P. 
568, 16 Cal.App. 179: Scherrer v. 
Ingerman, 11 N.E. 8, 12 N.E. 304, 110 
Ind. 428; Risto v. Harris, 18 Wis. 400. 


[a] Venue in improper county.— 
Bon v. Bohn, 116 P. 568, 16 Cal.App. 

[b] Application in open court.— 
Scherrer v. Ingerman, 11 N.E. 8, 12 
N.E. 304, 110 Ind. 428; Risto v. Har- 
ris, 18 Wis. 400. 

59. Ingersoll v. Wilson, 2 W.Va. 59. 

60. Terry v. Skinner, 110 F. 494: 
Tuttle v. Terry, 110 BE. 494; Terry v. 
Nalor, 110 F. 494. 

61. Fenn v. Ringo, 6 J.J.Marsh. 
(Ky.) 227. 

62. Mairs v. Remsen, (N.Y.) 3 Cade 
Rep. 138. 

63. Sherman v. Adirondack Ry. Co., 
86 N.Y.S. 692, 92 Hun 39, 


64. State v. District Court of Sec- 
ond Judicial Dist. of Silver Bow Coun- 
ty, 81 P. 351,:32 Mont. 595, ¢ 


65. North Shore Industrial Co. v. 
randall, 95 N.Y.S. 758, 108 App.Div. 
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opposing counsel.®® 


notice on the county judge only. 


proceedings, members of the corporation, many in 
number, are not entitled to notice.®° 


[§ 301] e. Form and Requisites. 


plication for a change of venue should be in writ- 
ing,*° and signed by a party to the record.’* 
should be properly addressed,*? and should state that 
the application to be made is for a change of venue.** 
It must state the time when,‘’* and the place where, 
the application will be made, and the action in re- 
lation to which it is made,’® and the grounds of the 


66. Bartkowski v. Albert Hoefeld, 
Ine., 226 IltApp. 198. 

‘@7. Livermore v. Brundage, 30: P. 
848, 64 Cal. 299. : 

68. Washington County Court v. 
Thompson, 13 Bush (Ky.) 239. 

69. Nichol v. Murphy, 108 N.W. 
704, 145 Mich. 424, 13 Detroit Leg. 
N. 499. 

706. Fire Ass’n of Philadelphia v. 
Short, 100 TllApp. 553. 

71. Fire Ass’n of Philadelphia v. 
Short, supra. 


72. St. Louis, O. H. & C. Ry. Co. v. 
Fowler, 20 S.W. 1069, 113 Mo. 458. 


[a] Tllustration.—Where one de- 
fendant is made a party as trustee for 
another, a notice of application for 
«change of venue, addressed to him, 
without adding the word “trustee,” 
is sufficient. St. Louis, O. H. & C. Ry. 
ae v. Fowler, 20 S.W. 1069, 113 Mo. 


73. Hinchman vy. Butler, 7 How.Pr. 
(N.Y.) 462; Shear v. Hart, 3 How.Pr. 
(NVY.) 74; Barnard.v. Wheeler, 3 
How.Pr. (N.Y.) 71; Barstow v. Ran- 
dall, 5 Hill (N.Y.) 518. 


[a] Motion to change place of trial 
instead of venue.—(1) A notice of mo- 
tion for change of venue, on papers 
intended for a motion to change the 
place of trial, is defective, as a change 
of place of trial is not necessarily a 
whange of venue, Barnard v. Wheeler, 
8 How.Pr. (N.Y.) 71. (2) A notice of 
an application to change the place of 
trial is not defective because it is in 
the alternative, to change the venue or 
place of trial, as the term ‘‘venue,” as 
used in the code, is synonymous with 
“ylace of trial,’ and the party could 
not mistake the object sought to be 
obtained by the application. Hinch- 
man vy. Butler, 7 How.Pr. (N.Y.) 462. 


[b] Notice in alternative.—A1- 
though the code does not use the word 
“venue,” it is no objection that the 
notice of motion is in the alternative 
to “change the venue or place of 
trial.’ Hinchman y. Butler, 7 How.Pr. 
(N.Y.) 462. 

[ec] Prayer for other and further 
velief.—(1) Where defendant moved 
to change the venue, and his notice 
of motion also contained the general 
prayer, for such other and further 
order of relief, the notice is not suffi- 
cient to entitle defendant to an order 
for a change of the place of trial, the 
notice and “such other or further re- 
lief’ not being adapted to the case 
made on the papers. Shear v. Hart, 3 
How.Pr. (N.Y.) 74. (2) Plaintiff gave 
notice of a motion “to change the 
venue, or for such other rule or re- 
Jief as the court should deem proper.” 
It was held that, while his notice of 
motion should have been for leave to 


Notice need not be served on 
the judge when a party, as no defense could be made 
by him,°7 and where the members of the county 


court are defendants, it is sufficient to serve the 
68 


‘VENUE 


crent.7§ 
In receivership 


A notice of ap- 


It 5 
notices.§* 


amend the declaration, the proper 
rule might be granted under the 
clause asking for other relief. Bar- 
stow v. Randall, 5 Hill (N.Y.) 518. 


74. Ryburn v. Pryor, 10 Ark. 417; 
Bohn v. Bohn, 129 P. 981, 164 Cal. 532; 
State v. District Court of Seventeenth 
Judicial Dist. in and for Valley Coun- 
ty,1237 BP. 395; 72) Mont. 56; 


75. Ryburn v. Pryor, 10 Ark. 417; 
State v. District Court of Seventeenth 
Judicial Dist. in and for Valley Coun- 
ty, 231 PB. 395,-72 Mont. 56. 


76. McDonald vy. California Tim- 
ber Co., 90 P. 548, 151 Cal. 159;-Hen- 
derson y. Cohen, 102 P. 826, 10 Cal. 
App. 580; State v. District Court of 
Seventeenth Judicial Dist. in and for 
valley County, 231 P. 395, 72 Mont. 
56. 


[a] Reasonable certainty.—State 
v. District Court of Seventeenth Ju- 
dicial Dist. in and for Valley County, 
231 P. 395, 72 Mont. 56. 


77. Douglass v. White, 34 S.W. 867, 
134 Mo. 228; Baldwin v. Marygold, ‘2 
Wis, 419. 


78. Walker v. Evans, 71 S.W. 1086, 
98 Mo.App. 301. : 


[a] Thus, where a cause had been 
set for trial at a certain date at the 
request of defendant’s counsel, and 
he moved for a change of venue on the 
ground of prejudice of the judge, and 
the only notice to plaintiff's attorney 
was a telephone message to his ste- 
nographer three days before the day 
set for trial, which was reported to 
plaintiff's attorney late in the day, 
the change of venue was properly de- 
nied. Walker v. Evans, 71 S.W. 1086, 
98 Mo.App. 301. 


79. See statutory provisions. 


80. Township Board of Hillman 
Tp. v. Empire Mut. Fire Ins. Co. of 
Michigan, 235 N.W. 194, 253 Mich. 394; 
State Road Bridge Co. v. Gage, 106 
N.W. 394, 12 Detroit Leg. N. 1015, 148 
Mich. 337; Binder y. Metropolitan St. 
Ry. Co., 74 N.Y.S. 54, 68 App.Div. 281; 
Zimmer v. Matteson, 15 N.Y.S. 607, 
61 Hun 619; Fishburne vy. Minott, 52 
S.E. 646, 72 S.C. 572; Willoughby v. 
Northeastern R. Co., 24 S.E. 308, 46 
SECaLe lye 

[a] Validity of statute.—Const. 
art 5 § 2 directs that the general as- 
sembly shall pass the necessary laws 
for change of venue on a proper show- 
ing, supported by affidavit that a fair 
and impartial trial cannot be had in 
the county where such trial was com- 
menced. Rev. St. § 2246, which is in 
compliance with the constitutional 
provision, provides that notice of ap- 
plication for change of venue must 
be made on twenty days’ notice. Code 
Civ. Proc. § 147 subd 2 provides that 
the court may change the place of 


[§ 302] d. Time of Notice. : 
prescribe the time of notice,®® or merely require rea- 
sonable notice.8! What is reasonable notice depends 
on the circumstances of each particular case, and is 
a matter of discretion;*? 
notice prescribed by the general statutes relating to 
While it is commendable,** the notice 
need not accompany the affidavit of merits and de- 
mand for change sometimes required.®® 


[§ 303] e. Waiver and Presumptions. 
an application for a change of vénue,®® or defects 


. [§§ 3800-303 


application.7® Presenting a petition in open court 
in presence of opposing counsel may be sufficient," 
but a notification by telephone has 


been held insuffi- 


The statutes’? may 


it is not necessarily the 


Notice of 


trial ‘‘when there is reason to believe 
that an impartial trial cannot be had 
therein,” but makes no provision that 
the motion therefor shall be upon af- 
fidavits. Section 403 fixes four days’ 
notice of all motions. It was held 
that, as such § 147 does not meet the 
requirements of the constitution, a 
motion for change of venue on the 
ground that an impartial trial cannot 
be had in the county where the action 
is brought is governed by such § 2246, 
and therefore twenty days’ notice 
must be given. Willoughby v. North- 


eastern R. Co., 24 S.E. 308, 46 S.C. 
uly 
[b] Service by mail.—Binder v. 


Metropolitan St. Ry. Co., 74 N.Y.S. 54, 
68 App.Div. 281. 


81. Ex parte Burch, 141 P, 813, 168 
Cal. 18; Shepherd v. Scroggin, 3 Dana ~ 
(Ky.) 62. 


82. Hutson v. Wood, 105 N.E. 343, 
263 Ill. 376, Ann.Cas.1915C 587; Kelly 
v. Downs, 29 Ill. 74; Berry v. Wilkin- 
son, 2 Ill. 164; Thompson vy. Malmin, 
204 Ill.App. 374; Fire Ass’n of Phila- 
delphia v. Short, 100 Il.App. 553; 
Thomas Pressed Brick Co. v. Fowler, 
97 Ill.App. 80; Thomas Pressed Brick 
Co. v. Fowler, 87 Ill.App. 80; Wright 
v. Stevens, (lowa) 3 Greene 63; St. 
Louis, C. G. & Ft. S. Ry. Co. v. Holla- 
day, 33 S.W. 49, 131 Mo. 440; Corpen- 
ny v. City of Sedalia, 57 Mo. 88; Gold- 
feder_v. Greenberg, 178 N.Y.S. 581, 189 
App.Div. 184; Goldfeder v. Greenberg, 
178 NYS. 582, 189 <App-.Div. (944; 
Gregory v. Stout, 6 Hill (N.Y.) 380. 


[a] Statute held directory.—Gold- 
feder v. Greenberg, 178 N.Y.S. 581, 189 
App.Div. 184; Goldfeder v. Greenberg, 
178 N.Y.S. 582, 189 App.Div. 944. 


[b] One day.—(1) Kelly v. Downs, 
29 Tll. 74. (2) One day is not rea- 
sonable. Thomas Pressed Brick Co. 
v. Fowler, 87 Ill:App. 80. 


[ec] Time held sufficient.—Thomp- 
son v. Malmin, 204 Ill.App. 374; Cor- 
penny v. City of Sedalia, 57 Mo. 88. 

[d] “Yime held insufficient.—Hut- 
son v. Wood, 105 N.E. 348, 263 Ill. 376, 
Ann. Cas:1915bC 587." Bire™ Ass'n) of 
Philadelphia v. Short, 100 Ill.App. 553; 
Wright v. Stevens, 3 Greene (Iowa) 
63; St. Louis, C. G. & Ft. S. Ry.«Co. v. 
Holladay, 883 S.W. 49, 131 Mo. 440; 
Gregory v. Stout, 6 Hill (N.Y.) 380. 

83. Corpenny v. City of Sedalia, 57 
Mo. 88; Rines v. Boyd, 7 Wis. 155. 

84 O’Hanion v. Great Northern 
Ry; Con 245) Pe obs 16 svront. tase 

85. O’Hanion v. Great Northern 
Ry. Co., supra; State v. District Court 
of Seventeenth Judicial Dist. in and 
for Valley County, 231 P. 395, 72 Mont. 
56. 

86. Lundy v. Lettunich, 195 P. 451, 
50 Cal.App. 451. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and irregularities therein,’ may be waived by the 
parties entitled to notice. The waiver may be by 
admission of due service’® or by participation in the 
proceedings,*® and where the record discloses that 
a motion for a removal was decided on the day it 
was filed, it will be presumed that notice was admit- 
ted or waived.®° 


[§ 304] 7. Affidavits—a. Necessity. Although, 
in the absence of statute, a supporting affidavit is not 
necessary,°t a motion or application for a change 
of venue is ordinarily required to be accompanied 
by an affidavit of applicant,®? and in some eases to 
be supported by the affidavits of disinterested per- 
‘sons, who may either join with applicant in the 
principal affidavit or file separate affidavits of the 
same substance and effect.°* Under some statutes a 
‘separate affidavit is not necessary if the application 
is verified.°> An affidavit is not required when the 
place of trial is to be changed for the cenvenience of 
witnesses®® and the ends of justice," or where it ap- 
pears that either party cannot have justice in the 
county of the venue laid,®* or where the change is 


87. Spangenberg v. Spangenberg, 
(Cal.App.) 11 P.(2d) 408; Westover v. 
Siiae. 2b” CalvApp: 


VENUE 


Belmont, 17 N.W. 237, 58 Wis. 370. 
97. Cartright v.:Town of Belmont, 


aR Ge: eas 


sought because of the disqualification of the judge.*° 


Affidavit of merits! is also required in some cas- 
es,” as where a change is sought for the convenience 
of witnesses;* but it has been held that such an 
affidavit is not necessary where a removal is asked 
as a matter of right to the county where the statute 
requires the action to be tried,* or wherein the land 
involved is situated,® or in actions against municipal 
corporations,® or where the essential facts appear 
from other affidavits.” 


[§ 305] b. Notice of Taking. Affidavits must, it 
has been held, be taken on notice,® and, if not so tak- 
en, cannot be read in support of a motion to change 
the venue.® Proof of service of notice may be made 
viva voce, when the affidavits are offered.?° 


[§ 306] c. Persons Competent or Required To 
Make. Ordinarily, applicant’s affidavit must be 
made by applicant himself,!1 and not by his agent,” 
or attorney,!? unless a good and sufficient reason 
is shown,'* although, under some authorities, the af- 
fidavit need not be sworn to by the party himself.*® 


change of venue, made by defendant’s 
wife, who was familiar with the facts 
of the case, during his temporary ab- 
sence from the state, has been held 
sufficient. Gardner v. Steadman, 160 
P. 834, 31 Cal.App. 447. 


Bridgford, 144 P. supra. 

548. F 98. Blake v. Cavins, 185 P. 374, 25 
[a] Form of notice.—Spangenberg |). 574. 

Yaprensenbere, (Cal-App.) 11 P4234) [ 99, “Soyee v. Whitney, 57 Ind. 560. 


{b] Omission to specify grouad 
for change.—Henderson y. Cohen, 102 
P. $26, 10 Cal.App. 580. 

88. Harmon y. Van Ness, 67 N.Y. 
S. 561, 56 App.Div. 160, 8 N.Y.Ann.Cas. 
492, 

89. Wood, Curtis & Co. v. The Her- 
man. Min; Co,,'/73 P; 588) 139 Cal. 718; 
Spangenberg v. Spangenberg, (Cal. 
App.) 11 P.(2d) 408; Westover v. 
Bridgford, 144 P. 313, 25 Cal.App. 548; 
Henderson v. Cohen, 102 P. 826, 10 Cal. 
App. 580; Cartright v. Town of Bel- 
mont, 17 N.W. 237%, 58 Wis. 370. 


90. Byrne v. St. Louis Public 
Schools, 12 Mo. 402. 


Sin st, Wows, Es Me &“S2 RavCot wv: 
McNamare, 122 S.W. 102, 91 Ark. 515; 
Cox v. Dixie Power Co., 269 P. 1090, 
72 Utah 236. 

92. Lewis v. Fire Ins. Co., 15 F. 
Cas.No. 8,323 [2 CranchcC.C. 500]; Jen- 
nings v. Heinroth, 71 Ill.App. 664; 
Jennings v. Bartine, 71 Ill.App. 664; 
Shattuck v. Myers, 13 Ind. 46, 74 Am. 
D. 236; Padro v. Perez, 28 Porto Rico 
372; Aponte v. Atlas Commercial Co., 
27 Porto Rico 228. 


[a] Affidavit of applicant’s attor- 
mney will not compel the change. Shat- 
ae vy. Myers, 13 Ind. 46, 74 Am.D. 
236. 


93. Neddermeyer v. Crawford Coun- 
ty, 175 N.W. 339, 190 Iowa 883; Fer- 
guson v. Davis County, 1 N.W. 505, 51 
Iowa 220; Deacy v. City of Scranton, 
2° Montg.Co. (Pa.) 108; Boswell v. 
Flockheart, 8 Leigh (35 Va.) 364. 


[a] County as party.—Ferguson 
v. Davis County, 1 N.W. 505; 51 Iowa 
220. ; 

{[b] Local prejudice.—Neddermey- 
er v. Crawford County, 175 N.W. 339, 
190 Iowa 883; Boswell v. Flockheart, 
8 Leigh (35 Va.) 364. 

94. Deere v. Bogley, 45 N.W. 557, 
80 Iowa 197. 

95. St. Louis, etce., R. Co. v. Mc- 
Namare, 122 S.W. 102, 91 Ark. 515; 
Padro v. Perez, 28 Porto Rico 372. 

96. Barclay v.-Supreme Lodge of 
Fraternal] Brotherhood, 167 P. 701, 34 
Cal.App. 426;  Cartright v. Town of 


1. Sufficiency of affidavit of merits 
see infra § 308. 


2 Johnson v. Walden, 12 P. 257, 
TOS Cal xix 2Peoplesty. dlgande, 15.9) 
157, 66 Cal. 235;+Rathgeb v. Tiscor- 
nia, 4 P. 987, 66 Cal. 96; Buell -v. 
Dodge, 63 Cal. 553; Watkins v. Degen- 
er, 68 Cal. 500; Rowland v. Coyne, 55 
Cal. 1; Heshion v. Pressley, 80 Ind. 
490; Bowen y. Bowen, 74 Ind. 470: 


‘State Bank of Syracuse v. Gole, 23 


Hun (N.Y.) 406; Dairymen’s League 
Co-op. Ass’n vy. Brundo, 227 N.Y.S. 
203, 131 Misc, 548; Brittan v. Pea- 
body, 4 Hill (N.Y.) 61; Brownell v. 
Marsh, 22 Wend. (N.Y.) 636; Swart- 
wout v. Hoage, 16 Johns. (N.Y.) 3; 
Muniz v. El Zenit, 27 Porto Rico 27; 
Cintron v. El. Zenit, 26 Porto Rico 


260; Bithorn y. Ball, 17 Porto Rico 
549; Fajardo v. Tio, 17 Porto Rico 
230. 


[a] Extenuating circumstances ex- 
cusing failure to file affidavit cannot 
be urged for the first time on appeal. 
Muniz v. Hl Zenit, 27 Porto Rico 27; 
State vy. Superior Court of Pierce 
County, 38 P. 206, 9 Wash. 668. 

3 Dairymen’s League Co-op. Ass’n 
v. Brundo, 227 N.Y:S. 203, 131 Misc. 
548. 

4, Worley v. Scudder, 10 N.J.Law 
231; Packard v. Hesterberg, 96 N.Y. 
S. 72, 48 Mise. 30; Sherman y. Gregory, 
42 How.Pr. (N.Y.) 481. 

5. Iron Nat. Bank v. Dolge, 61 N. 
Y.S. 680, 46 App.Div. 327. 

6. Mono Power Co. v. City of Los 
Angeles, 166 P. 387, 338 Cal.App. 675. 

7. Agne v. Schwab, 111 N.Y.S. 8, 
127 PADD Div. Gi. 

8 Parker v. Sussex Bank, 8 N.J. 
Law 160. 

9. Parker v. Sussex Bank, supra. 

10. Anonymous, 12 N.J.Law 94. 

ll. Widelity & Casualty Co. of New 
York y. Carroll, 117 N.E. 858, 186 Ind. 
633; Heshion v. Pressley, 80 Ind. 490; 
Stevens y. Burr, 61 Ind. 464;>° Hedge 
v. Gibson, 12 N.W. 713, 58 Iowa 656; 
Ay Geter Bank v. Tallman, 15 Wis. 
92. 


[a] Affidavit by wife—An affi- 
davit of merits and residence on 


12. Hedge v. Gibson, 12 N.W. 713, 
58 Iowa 656. 

13. Stevens v. Burr, 61 Ind. 464; 
Western Bank y. Tallman, 15 Wis. 92. 

14. Nicholl v. Nicholl, 4 P. 882, 66 
Cal. 36; Roig Commercial Bank v. 
Lugo, 38 Porto Rico 403; Gage v. 
Reid, 39 Ont.L. 52. 


15. Wheeler v. City of Indianapolis, 
166 N.E. 433, 201 Ind. 415 [reh den 
175 N.E. 15]; Heshion y. Pressley, 
80 Ind. 490; Ellsworth v. Henshall, 
4 Greene (Iowa) 417; Texas & P. Ry. 
Go, v. Pierce, 30 S.W. 1122, 10 Tex.Civ. 


App. 429; Perkins vy. McDowell, 19 
P. 440, 3 Wyo. 203. 3 
[a] Agent may make affidavit. 


Wheeler v. City of Indianapolis, 166 
N.E. 433, 201 Ind. 415 [reh den 175 
N.E. 15]; Texas & P. Ry. Co. v. Pierce, 
30 S.W. 1122, 10 Tex.Civ.App. 429. 


[b] Attorney may make affidavit. 
Wheeler vy. City of Indianapolis, 166 
N.E. 433, 201 Ind. 415 [reh den 175 N. 
E. 15]; Moreland vy. Lenawee Circuit 
Judge, 107 N.W. 878, 144 Mich. 329, 
138 Detroit Leg. N. 149. 


[ec] Recitals.—Where a motion for 
change of venue stated that it was 
based on the affidavit of the party an- 
nexed thereto, but there was annexed 
thereto an affidavit of the attorney of 
the party, it was sufficient, notwith- 
standing the discrepaney, Moreland 
v. Lenawee Circuit Judge, 107 N.W. 
ibe uae Mich, 329, 13 Detroit Leg. 


[d] Cause for removal.—(1) If the 
application is made for any other 
cause than that of the prejudice of 
the judge, it may be made-on the affi- 
davit of any person. Heshion v. 
Pressley, 80 Ind. 490. (2) Under the 
statute providing that when either 
party to an action files an affidavit, 
stating that the people of the county 
are so prejudiced against him that he 
believes he cannot obtain an impar- 
tial trial therein, the court shall 
change the venue, it is error to refuse 
a change on an affidavit by defend- 
ant’s attorney that he believes an im- 
partial trial cannot be had owing to 
the bias of the judge and plaintiff’s 
influence with the people. Perkins y, 
McDowell, 19 P. 440, 3 Wyo. 203. 


‘ 
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Where the affidavit is made by an attorney, it must 
show the means which the attorney had of knowing 
the facts,® and also the reason why it is not made by 
applicant.1* If there are several coparties who are 
parties to the application, the affidavit should prop- 
erly be made by all the defendants served with 
process,'® although it has been held that one may 
make the affidavit on behalf of all.1® If applicant is 
a corporation the affidavit may be made either by an 
officer?° or one of its employees”? who is conversant 
with the facts.22 If the affidavit is made by an offi- 
cer of the corporation, the fact that he is an officer 
must appear otherwise than simply by a rehearsal 
in the affidavit.?? 


[§ 307] d. Requisites in General. The affidavit 
must conform to statutory requirements** which 
cannot be added to by rules of court in contraven- 
tion of the statutes.2° The affidavit should state 
the facts entitling applicant to a change of venue,”°® 
and not legal conclusions,?* and they should be stat- 
ed in such a manner that the court may judge of the 
propriety of granting the application.?® The state- 
ments must be direct and positive,?® and not argu- 
mentative,?° and must not be based on mere hear- 
say.24 The affidavit must show where the venue is 
laid.2? If the application is not made in time, the 
affidavit must state the legal excuse for the delay,** 
5 Iowa 266; Wash.—State 


16. Dean vy. White, 


_VENUE 


v. Superior Court for 
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and in some jurisdictions applicant must state in his 


affidavit that the application is not made for delay.** 
The affidavit, when it is to be made by a disinterested 
person, should show that the affiants are not related © 
to the parties within the prohibited degree,*° al- 
though such fact may be averred collectively.*® The 
affidavit may be filed by an agent or attorney of the 
applicant.$7 

Verification of the affidavit must be by credible 
persons,?® in due form,?® by all the signers of the 
petition for removal,*® although it is permissible to 
use separate affidavits.44 Where an insufficient affi- 
davit is rendered good by striking out certain words, 
but not thereafter again signed and verified, it is 
not properly sworn to, and is insufficient.*? 


[§ 308] e. Statement of Cause of Action or De- 
fense and Affidavit of Merits. In the absence of 
statute it is not necessary to allege or show that ap- 
plicant has a good cause of action*® or defense.*4 
Jn some jurisdictions, however, such an affidavit is 
required,*® and this must state that plaintiff has 
a good cause of action, if he is the applicant,*® or, 
if the application for a change is made by defend- 
ant, that he has a good and substantial defense to 
the merits,*7 and must specifically state the de- 
fense.*® An affidavit of merits need not be in any 
particular form,*® nor need it state the facts relied 


York y. Carroll, 117 N.E. 858, 186 Ind. 


Olivier v. Cunningham, 53 N.W. 462, King County, 121 P. bale 67 Wash. | 633. 

51 Minn. 232. 321, 38. Bruner vy. Kansas Moline Plow 
[a] UWnsworn statement by client [a] Notice of application.—Lewin Co., 104 S.W. 816, 7 Ind.T. 506 [mod 

is insufficient. Olivier v. Cunning-| v. Tahie 17 Mo. 64.° 168 F. 218, 93 C.C.A. 504]. 

ham, 53 N.W. 462, 51 Minn. 232. [b] Prior demand.—Gotthelf  v. [a] . Affidavit on information and 
17. Dean v. White, 5 Iowa 266;] Merchants’ Bank, 145 N.W. 542, 33 S.| belief.—Roig Commercial Bank v. 


Olivier v. Cunningham, 53 N.W. 462,|D. 259. 
51 Minn. 232. [e] 
18. Stilson v. Greeley, 2 Mich.N.P. 
222. is 
19. McSherry v. Pennsylvania Con- 
solidated Gold Min. Co., 32 P. 711, 97 


Ease al) A5) 5 
[d] 


Negativing exceptions.—Smith 
vy. Post Printing & Publishing Co., 68 
17 Colo.App. 238. 

Qualification of Minh yp tocge 
ley vy. Alcona Circuit Judge, 


Belief that fair trial cannot 


Lugo, 33 Porto Rico 403. 


39. Theobald vy. Chicago, M. & St. 
Pe Ry. ‘Con 175 TheApp:» 208. 


40. Eddleman vy. Union County 
Traction & Power Co., 75 N.E. 510, 
217 Ill. 409; People v. May, 198 Ill. 
ah 625 [aff 114 N.E. 685, 276 Ill. 


44 N.W. 


be obtained.—Newcomb-Buchanan Co. 


Cal. 637; People v. Larue, 5 P. 157,|925, 79 Mich. 392. 
66 Cal. 285; Rowland v. Coyne, 55 [e] 
Cal: 

20. McGovern v. Keokuk Lumber 


Co., 16 N.W. 106, 61 Iowa 265; Hedge 
v. Gibson, 12 N.W. 713, 58 Iowa 656; 
Williamsport & E. R. Co, v. Cummins, 
8 Watts (Pa.) 450; Whéeler & Wilson 
Mfg. Co. v. Lawson, 15 N.W. 398, 57 


Wis. 400; State v. Milwaukee Cham- 
ber of Commerce, 3 N.W. 760, 47 Wis. 
670. 


21. Jones v. Chicago & N. W. R. 
Co., 36 Iowa 68; Texas & P.. Ry. Co. 
v. ee (Tex.Civ.App.) 30 S.W. 
1113; Texas & P. Ry. Co. v. Allen, 26 
Sw. 434, 7 Tex.Civ.App. 214. 

22. Jones v. Chicago & N. W. R. 
Co., 36 Iowa 68. 

23. McGovern v. Keokuk Lumber 
Co., 16 N.W. 106, 61 Iowa 265. 

24. State v. Pine County Dist. Ct., 
92 N.W. 518, 88 Minn. 95. 

25. Krutz v. Howard, 70 Ind, 174. 

26. Colo.—Smith v. Post Printing 
& Publishing Co., 68 P. 119, 17 Colo. 
App. 238. 

Ky.—Newcomb-Buchanan 
Baskett, 14 Bush 658. 

Mich.—Kelley_ vy. Alcona Circuit 
Judge, 44 N.W. 925, 79 Mich. 392. 

Mo.—Lewin y. Dille, 17 Mo. 64. 

Mont.—Dawson vy. Dawson, 10 P. 
(2d) 381; Courtney v. Gordon, 241 P. 
233, 74 Mont. 408. 


S.D.—Gotthelf v. Merchants’ Bank, 
145 N.W. 542, 33 S.D. 259. 


Come Ve 


v. Baskett, 14 Bush (Ky.) 658. 


27. O’Brien v. O’Brien, 116 P. 692, 
16 Cal.App. 103; Von Eime v. Fuchs, 
8 S.W.(2d) 824, 320 Mo. 746. 


28. Sloan v. Smith, -3.:Cal. 410; 
Wheaton vy. Slosson, 2 gota: Cas. (N. 
2) hs Ea Es 

29. Brown vy. Happy Valey Fruit 
Growers, 274 P. 977, 206 Cal. 515; 
Mize v. Old Taylor Fruit Co., 300 P. 
128, 114 Cal.App. 588; Industrial Ac- 


ceptance Corporation v. Webb, (Mo. 
App.) 287 S.W. 657; Manning v. 
Buck- 


Downing, 2 Johns, (N.Y.) 453; 
ley v. Fillmore, 46 N.S. 510. 


20. Manning v. Downing, 2 Johns. 
(N.Y.) 453. 

31.. Bachman v. Cathry, 45 P. 814, 
113 Cal. 498; Gibbert v. Washington 
Water Power Co., 115 P. 924, 19 Idaho 
687; Lee v. Evaul, 1 N.J.Law 283, 

32. Bull v? Babbitt, 1 How.Pr. 
Y.) 184. 

23. City of Columbus y. Strassner, 
34 N.H. 5, den 87 N.E. 719, 138 Ind. 301. 
34. Miller v. Miller, 54 N.S. 167. 

35. Goodnow v. Litchfield, 19 N.W. 
226, 63 Iowa 275 [aff 8 S.Ct. 210, 123 
U.S. 549, 31 L.Ed. 199]; Fairburn’ v. 
Goldsmith, 12 N.W. 273, 58 Iowa 339. 

36. Goodnow y. Litchfield, 19 N.W. 
226, 68 Iowa 275 [aff 8 S.Ct. 210, 123 
UrS7 549). dl ple di 99). 

37. Fidelity & Casualty Co. of New 


(N. 


41. Deere v. Bastey, 45 “N.W. 557, 
80 Iowa 197. 


42. Blumme v. Tierney, 196 -N.W. 
867, 182 Wis. 511. 

43. Baker v. Sleight, 2 Caines (N. 
Y.) 46. 

44. Fairbanks Co. v. Edgett, 40 N. 
Beead 1 


45. Necessity of affidavit of merits 
see supra § 304. 


reine Heshion y. Pressley, 80 Ind. 
47. Font v. Castro, 33 Porto Rico 
746; State v. Kings County Superior 


Court, 121 P. 460, 67 Wash. 321; Miller 


v. Miller, 54 N.S. 167 


{a] Defects in affidavit are of lit- 
tle importance where defendant is 
entitled to have venue changed to the 
place of his residence. Font vy. Cas- 
tro, 33 Porto Rico 746. 


48. Bowen v. Bowen, 74 Ind. 470. 


49. Spangenberg y. Spangenberg, 
(Cal.App.) 11 P.(2d) 408; Carter v. 
Broder, 194) P. 527, 50 Cal:App. 63; 
Cavitt v. Raje, 156 Pp, 519, 29 Cal. App. 
659; Westover v. Bridgford, 144 P. 
318, 25 Cal.App. 548; State Bank of 
Syracuse v. Gale, 23 Hun (N.Y.) 406; 
Mason v. Moore, 2 How.Pr. (N.Y.) 
70; Chemung Canal Bank v. Chemung 
County Sup’rs, 1 How.Pr. (N.Y.) 162. 


[a] Alterations.—A change in the 
language of an affidavit of merits on 
a motion for a change of venue by 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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on as a defense,°° but must allege®! that applicant 
has fully and fairly stated the facts of the case5? 
to his counsel,°* that he has been advised by his 
counsel®* that he has a good and substantial de- 
fense to the merits,®® and that he believes he has 


VENUE 


advice given.5? 


al. 


such a defense,°® although there are authorities hold- 


supplying a word which otherwise the 
court would have supplied is not a 
material alteration. Cavitt v. Raje, 
156 P. 519, 29 Cal.App. 659. 

[b] Two affidavits of merits on a 
motion for change of venue may be 
considered ‘together for testing the 
sufficiency. of showing of defense on 
the merits. Carter v. Broder, 194 P. 
527, 50 Cal.App. 63. 


[ec] Affidavit hela sufficient.— 
Spangenberg v. Spangenberg, (Cal. 
App.) 11 P.(2d) 408; Carter v. Broder, 
Oe Py 52%. 50 Cad App., 62: .Cavitt. v. 
Raje, 156 P. 519, 29 Cal.App. 659; 
Westover v. Bridgford, 144 P. 313, 25 
Cal.App. 548. 

[d] Affidavit held insufficient.— 
State Bank of Syracuse v. Gale, 23 
Hun (N.Y.) 406; Mason v. Moore, 2 
How.Pr. (N.Y.) 70; Chemung Canal 
Bank v. Chemung County Sup’rs, 1 
How.Pr. (N.Y.) 162. 

50. State v. District Court of Sec- 
ond Judicial Dist., 118 P. 268, 43 Mont. 
571, Ann.Cas.1912C 343. 

[a] Facts to be included in an af- 
fidavit of merits on a demand for 
change of trial, relate to the grounds 
on which the change is sought. Mc- 
raety. v. Herrick, 240 P. 192, 41 Idaho 

51. Agenjo v. Santiago, 25 Porto 
Rico 488, 435 [quot Cyc]; Espinet v. 
Alvarez, 23 Porto Rico 332. 

{a] Affidavit need not state details 
of merits.—Roig Commercial Bank 
v. Lugo, 33 Porto Rico 403. 


[b] Affidavit held sufficient.—Bit- 
horn v. Ball, 17 Porto Rico 549. 

{c] Affidavit held insufficient.— 
Cintron v. El Zenit, 26 Porto Rico 260. 


52. Cal.—Hart v. Forgeus, 193 P. 
764, 184 Cal. 327; Johnson vy. Walden, 
12 P. 257, 70 Cal. xix; People v. La- 
rue, 5 P. 157, 66 Cal. 235; Rathgeb v. 
Tiscornia, 4 P. 987, 66 Cal. 96; Buell 
v. Dodge, 63 Cal. 553; Watkins v. 
Degener, 63 Cal. 500; Roberts v. Rob- 
erts, 253 P. 1112, 81 Cal.App. 499; 
Hanna v. De Koch, 198 P. 1006, 52 Cal. 
ADD. 889; Carter. v. ,Broder,, 194 -P. 
527, 50 Cal.App. 63; Phillips v. Logan, 
122 P. 1096, 18 Cal.App. 287; Eddy 
v. Houghton, 91 P. 397, 6 Cal.App. 85. 


‘Mont.—State vy. District Court of 
Second Judicial Dist., 118 P. 268, 43 
Mont. 571, Ann.Cas.1912C 343. 

N.Y.—Lynch vy. Mosher, 4 How.Pr. 
86; Brownell v. Marsh, 22 Wend. 636. 


Porto Rico.—Agenjo v. Santiago, 25 
Porto Rico 4338, 435 [quot Cyc]. 


Wash.—State v. Superior Court of 
Pierce County, 38 P. 206, 9 Wash. 668. 


[a] “Case” or “facts of case.”— 
(1) Defendant’s affidavit of merits 
with application for change of; venue 
must show that the statement of the 
facts of the case to his counsel was 
full and fair, but an objection that a 
defendant’s affidavit was not sufficient 
in alleging that “he has stated all of 
the facts” appears to be without 
merit. Hart v. Forgeus, 193 P. 764, 
184 Cal. 327. (2) An affidavit of mer- 
its in support of an application for a 
change of venue, alleging that the af- 
fiant had fully and fairly stated “the 
case,” as distinguished from_ the 
“facts of the case,’ to his counsel, and 
had been advised that there was a 
good defense to,the action on the 
merits, was sufficient. Eddy v. Hough- 
ton, 91 P. 397, 6 Cal.App. 85. (3) 


Where, on motion by defendant to 
change the venue of an action, the af- 
fidavit of merit in support thereof 
fails to state that defendant has fully 
and fairly stated ‘‘the case” to his at- 
torney, the court will not make the 
order for a change of venue. -John- 
son v. Walden, 12) PB. 257, 70 Cal. xix. 
(4) There is no essential difference 
between an affidavit of merits, on ap- 
plication for change of venue, stating 
that defendant “has fully and fairly 
stated the case in this action,’ and 
one which states that he “has fully 
and fairly stated the facts of the said 
case.” Rathgeb v. Tiscornia, 4 P. 987, 
66 Cal. 96. (5) An affidavit of merits 
whereupon an order for a change of 
venue is asked, in which defendant 
says that he has fully and fairly stat- 
ed “the case’ to his attorney, who, 
after such statement, advised him 
that he had a good and substantial 
defense on the merits, is sufficient. 
A statement of ‘‘the case’ is equiv- 
alent to a statement of the ‘facts of 
the case.” Buell v. Dodge, 63 Cal. 
553; Watkins v. Degener, 63 Cal. 500. 
(6) In an affidavit.for a change of 
venue, it must distinctly appear 
that defendant has fully and fairly 
stated the case to his counsel, stating 
his name and residence. lJIynch vy. 
Mosher, 4 How.Pr. 86. (7) An affi- 
davit of merits, on an application for 
a change of venue, stating that the 
affant had “fully and fairly stated 
the case of the defendants” to their 
counsel, instead of merely that he had 
“stated the case,’’ is sufficient. Rodd 
v. Sleicher, 65 N.Y.S. 1066, 53 App.Div. 
638. (8) An affidavit of merits which 
states that defendant had fully and 
fairly stated facts of his defense to 
his counsel, who advised defendant 
that he and his codefendants had a 
good and valid defense on the merits, 
is sufficient. State v. Superior Court 
OE pice County, 38 P. 206, 9 Wash. 
668. 


[b] Statement of one side only.— 
(1) Affidavits of merits filed with a 
petition for change of place of trial 
were not sufficient, where they were 
to the effect that appellant had stated 
“her” case to her counsel and that 
he had advised her that she had a 
good defense, a statement of “her” 
case not being “‘the’ case. Hanna v. 
De Koch, 198 P. 1006, 52 Cal.App. 389. 
(2) An affidavit of merits for change 
of venue, alleging that defendant 
stated “his case’ to his attorneys, 
even if construed as an allegation 
merely that he stated “his defense,” is 
sufficient where containing a _ state- 
ment of facts which, prima facie, ful- 
ly and completely answer the action. 
Carter 'v. Broder, ' 194 P. 527, 50 Cal. 
App. 68. (3) An affidavit of merits 
by defendant, on motion for change of 
place of trial, which avers that atiant 
has fully and fairly stated the facts 
of “her’’ case herein to her attorney, 
who has advised her that she has a 
valid defense, is insufficient. Phil- 
lips v. Logan, 122 P. 1096, 18 Cal. App. 
287. (4) The averment, in an affidavit 
of merits made on application for a 
change of the place of trial, that the 
affiant has fairly stated ‘his’ case, 
ete., to his attorney, is not equiv- 
alent to an averment that he has Sstat- 
ed ‘the’ case, etc. People v. Larue, 
5 P. 157, 66 Cal. 235. (5) An affidavit 
that defendant has stated his defense 
to counsel only implies that he has 
stated one side of the case, and is 


[67 C.J.] 183 


ing that the affidavit need not allege belief in the 


[§ 309] f. Statement of Grounds—(1) In Gener- 
Facts should be stated®* without scandalous 
matter, or language disrespectful to the court,°® dis- 


insufficient. Brownell vy. Marsh, 22 


Wend. (N.Y.) 636. 


[ce] Affidavit held insufficient.— 
Roberts v. Roberts, 253 P. 1112, 81 
Cal.App. 499. 


Lundy v. Lettunich, 195 P. 451, 
50 Cal.App. 451; Sourbis v. Rhodes, 
194 P. 521, 50 Cal.App. 98; Simpson v. 
Hosin, 193 P. 867, 49 Cal.App. 585; 
Pittman v. Carstenbrook, 104 P. 699, 
11 Cal.App. 224; Jensen v. Dorr, 98 
P. 45, 9 Cal.App. 18; State Bank of 
Syracuse v. Gale, 23 Hun (N.Y.) 406. 


54. Walling v. Williams, 192 P. 34, 
183 Cal. 600; Roberts v. Roberts, 253 
P. 1112, 81 Cal.App. 499; Jensen v. 
Dorr, 98 P. 45, 9 Cal.App. 18. But see 
Metcalf v. Clark, 5 Johns. (N.Y.) 361 
(holding that defendant need not say 
as he is advised by counsel). 


55. Carter v. Broder, 194 P. 527, 50 
Cal.App. 63; Grangers’ Union v. Ashe, 
106 P. 889, 12 Cal.App. 143; State v. 
District Court of Second Judicial 
Dist., 118 BP. 268, 438 Mont. 571, Ann. - 
Cas.1912C 343; Lynch v. Mosher, 4 
How.Pr. (N.Y.) 86; Swartwout v. 
Hoage, 16 Johns. (N.Y.) 3; Agenjo v. 
Santiago, 25 Porto Rico 433, 435 [quot 
Cyc]; Fajardo v. Tio, 17 Porto Rico 
230. 


[a] Affidavit held sufficient.—No- 
lan v. McDuffie, 58 P. 4, 125 Cal. 334. 


- 56. Rowland v. Coyne, 55 Cal. 1; 
Lynch v. Mosher, 4 How.Pr. (N.Y.) 
86; Wharton vy. Barry, 1 How.Pr. 62; 
Brittan v. Peabody, 4 Hill (N.Y.) 61; 
Agenjo v. Santiago, 25 Porto Rico 433, 
435 [quot Cyc]. 


_{a] Tustrations.—(1) Belief that 
his counsel has advised defendant 
truly is not enough. lynch v. Mosh- 
er, 4 How.Pr. €N.Y.) 86. (2) An affi- 
davit stating that affiant’s counsel in- 
formed him that he had a good and 
valid defense on the merits to such 
action and to all of it, all of which 
affiant verily believed to be true, was 
sufficient. Rowland v. Coyne, 55 Cal. 
1. (3) An affidavit that ‘“deponent is 
advised by his said counsel that said 
defendants have a good and substan- 
tial defense, which advice this de- 
ponent believes to be true,” is insuffi- 
cient. Brittan vy. Peabody, 4 Hill (N. 
Ye Os 

57. Watt v. Bradley, 30 P. 557, 95 
Cal. 415; Baker v. Jackson, 256 P. 
277, 82 Cal.App. 762. 


58. Envart v. Orr, 
Colo. 6. 


[a] Judicial notice that certain 
climate is dangerous.—An affidavit, 
sworn to November 9, that a witness 
is troubled with chronic bronchitis, 
and that it is dangerous to his health 
to be in the climate of S “at this sea- 
son of the year,’ is immaterial on a 
motion for change of place of trial 
from §, although it might be mate- 
rial on a motion to fix a time for trial 
or for a continuance, as the court will 
not ‘take judicial notice that the cli- 
mate of S is at all times dangerous 
to one so afflicted. Miller & Lux v. 
Kern County Land Co., 73 P. 836, 140 
Cal.. 132 [aff 70 P. 188, 7 Cal.Unrep. 
Cais. 99: 


59. Van Hitten y. Butt, 49 N.W. 365, 
32 Neb. 285. 


[a] Such matter may be stricken 
from the files and the judge may re- 
fuse to incorporate it in the record 
on appeal. Van Etten vy. Butt, 49 N. 
W. 365, 32 Neb. 285. ‘ 


238 P. 29, 78 
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closing adequate grounds for changing the venue.®° 


[§ 310] (2) Wrong County. If the application is 
based on the ground that the action is not brought 
in the proper county or district, it is ordinarily held 
that the affidavit must allege such facts as may be 
necessary under the particular statute to entitle ap- 
plicant to a change of venue on this ground. Thus, 
where venue depends on the place where the cause 
of action arose, the affidavit must state positively 
and sufficiently, that the cause of action arose in the 
county to which the removal is sought,6+ and in 
addition that it did not arise elsewhere.®? Where 
a removal is sought on the ground of residence in 
another county, probative facts and not mere con- 
clusions must be stated.°* The affidavit must show 
that defendant was a resident of the county to which 
the change is sought at the commencement of the 
action,°+ and that neither he nor his codefendants,®® 
nor, under some circumstances, plaintiff,°® are resi- 
dents of the county of suit, but it has been held that, 
where a sole defendant has alleged a residence in 
another county, he need not, in addition, expressly 
state that he is not a resident of the county where 
the venue is laid.67 Allegations on information and 
belief are sufficient when the sources of the informa- 
tion are given.®° 

[§ 311] (8) Fair Trial. Where the removal is 


60. Courtney v. Gordon, 241 P. 233, 65. 
74 Mont. 408; Wamsley v. Ashford 
Plumbing Co., 216 N.Y.S. 433, 217 App. 


Div. 763 [aff 219 N.Y.S. 934, 219 App.| Vv. Rooney, 
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Hearne +v. De. Young, “43: P: 
1108, 111 Cal. 373; Adamson v. Bergen, 
62 P. 629, 15 Colo.App. 396; 
96 N.W. 1100, 121 Iowa 
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sought on the ground that defendant cannot have a 
fair and impartial trial in the county wherein the 
action is brought, facts and cireumstances showing it 
must ordinarily be alleged;®® mere conclusions are 
not sufficient,7® nor is an affidavit on information 
and belief, where the sources of information are not 
brought forward.7! However, under some authori- 
ties, it is unnecessary to state the grounds of the 
affiant’s belief that a fair trial cannot be had.*? 


[§ 312] (4) Disqualification or Prejudice of 
Judge. The requirements of an affidavit for a 
change of venue on account of the disqualification or 
prejudice of the judge vary under the statutes of 
the different jurisdictions.‘* Under some statutes 
it is sufficient to allege that disqualification or preju- 
dice exists,** without setting out the facts;’° and 
where the statute does not require the facts to be 
set out, it may not be done by rule of court.7® Un- 
der other statutes the facts must be set out,’ and 
it is not sufficient merely to allege that the judge 
will not afford a fair and impartial trial,** but the 
affidavit should state not only that the affiant be- 
lieves’® the judge to be prejudiced, but that he has 
good reason so to believe.8° The affidavit must show 
against whom the judge is prejudiced.§ 


[§ 313] (5) Undue Influence of Adverse Party. 
Where a change is sought for undue influence of the 


[a] Scandalous facts.—It is not 
necessary to set out facts that would 
in themselves, or by the manner of 
stating them, be calculated to scandal- 


Woodring 


Div. 741]. 

61. Byrum v. Stockton Combined 
Harvester & Agricultural Works, 27 
| Pp. 1093, 91 Cal. 657; Kerr v. Whitaker, 
3 N.J.Law 670; Kar v. Whiticher, 3 
N.J.-Law +5143) Tillinghast v) King, 
6 Cow. (N.Y.) 591; Franklin v. Un- 
derhill; 2 Johns. (N.Y.) 374; Scott v. 
Gibbs, 2 Johns.Cas. (N.Y.) 116. 


[a] Belief not sufficient.—Frank- 
lin v. Underhill, 2 Johns. (N.Y.) 374. 


{[b] Admissions.—An afiidavit of 
defendant’s attorney, that plaintiff 
confessed that the cause of action 
arose in another county, is sufficient. 
Scott v. Gibbs, 2 Johns.Cas. (N.Y.) 
116. 

62. Chase v. South Pac. Coast R. 
Go., 238 BP: 532, 88 Cal. 468; Tilling- 
hast v. King, 6 Cow. (N.Y.) 591. 


[a] Action for newspaper libeL.— 
Tillinghast v. King, 6 Cow. (N.Y.) 
591. 

[b] Action against common car- 


rier.—Chase v. South Pac. Coast R. 
COneZ3 bP. ba), o8 Cal, 468, 


63. MckKune v. McKune, 191 P. 958, 
48 Cal.App. 204; State. v. District 
Court of Clay County, 139 N.W. 135, 
120 Minn. 99; Boyle v. Standard Oil 
Cor sI2ZeN. Yes. 677, 0L0Z App: Div. 622% 


Mumetiive Royal Ins) .Co.,/ 29) Porto 
Rico 850. 
[a] Facts stated held sufficient.— 


McKune v. McKune, 191 P. 958, 48 Cal. 
App. 204; State v. District Court of 
Clay County, 139 N.W. 135, 120 Minn. 
99; Boyle v. Standard Oil Co., 92 N. 
Y.S. 677, 102 App.Div. 622. 


64. Jensen v. Dorr, 98 P. 45, 9 Cal. 
App. 18; State v. District Court of 
Pine County, 92 N.W. 518, 88 Minn. 95; 
Boyle v. Standard Oil Co., 92 N.Y.S. 
677, 102 App.Div; .622: Burke _ uv. 
Frenkel, 89 N.Y.S. 621, 97 App.Div. 
19; Gotthelf v. Merchants’ Bank, 145 
IN.W. 542, 38° S.D, 259. 


595. 
66. De Wein v. Osborn, 21 P. 189, 
12 Colo. 407. 


67. Simpson v. Hosin, 193 P. 867, 
49 Cal.App. 585. 


63. Boyle v. Standard Oil Co., 92 
N.Y.S. 677, 102 App.Div. 622, 


69. Nev.—Hale & Norcross Gold 
& Silver Min. Co. vy. Bajazette & Gold- 
cue Gold & Silver Min. Co., 1 Ney. 
2 


N.J.—Murray v. New Jersey R. & 
Transp. Co., 23 N.J.Law 68. 


N.M.—Lady Franklin Min. Co. v. 
Delaney, 12 P. 628, 4 N.M. 51. 


N.C.—State v. Twitty, 9 N.C. 248. 


Okl.—Richardson y. Augustine, 49 
IP 79303"5" OKT 1667. 


S.C.—McNair v. Tucker, 24 S.C. 105. 


70. Bartkowski v. Albert Hoefeld, 
Inec., 226 Ill.App. 198; Kennon vy. Gil- 
mer, 5 P.. 847, 5 Mont. 257,,51 Am.R. 
45 [rev 958.0. 696,131 U.S. 22,.83 DL. 
Hd. 110]. 

71. Higgins v. City of San Diego, 
BSh ae S17 OO ROS Pen 200e aGetCalue ser 
McCormick Harvesting Mach. Co. v. 
Hayes, 53 P. 70, 7 Kan.App. 141 


72. Newcomb-Buchanan Co. y..Bas- 
kett, 14 Bush (Ky.) 658; Albert v. 
State, 7 A. 697, 66 Md. 325, 59 Am.R. 


159; State. v. Yager, 157 S.W. 557, 
250 Mo. 888; Snell v. Cincinnati St. 
Ry. Co., 54 N.E. 270, 60 Ohio St. 256 


[dism 21 S.Ct. 205, 179 U.S. 395, 45 L. 
Ed. 248 (aff 24 S.Ct. 319, 193 U.S. 30, 
48 L.Ed. 604)]. 


"Su Belle va Bell, Tlie m. sl0m4. i ae: 
Tdaho 636; Barclay v. Salmon, 10 Ohio 
Cir.Ct. 152, 9 OhioCir.Dec. 520. 


74. Callahan v. Callahan, 165 P. 
1122, 30 Idaho 481; McGoon vy. Little, 
7 Ill. 42; Barclay v. Salmon, 17 Ohio 
Cir.Ct. 152, 9 Ohio Cir.Dec. 520. 


75. Barclay v. Salmon, supra. 


ize the court or judge, or bring them 
into public contempt. Hughes y. Peo- 
ple, 5 Colo. 436. 


76 kKrutz v. Griffith, 68 Ind. 444; 
Hunt v. State, 27 Ohio Cir.Ct. 16. 


77. Idaho.—Bell vy. Bell, 111 P. 1074, 
18 Idaho 636. 


SH Pee ake v. Hayner, 5 Ill.App. 


Ind.—Millison vy. Holmes, Smith 55. 


Iowa.—Foley v. Utterback, 195 N.W. 
721, 196 Iowa 956; Garrett v. Bicklin, 
42 N.W. 621, 78 Iowa 115. 


Kan.—Hanson vy. Kendt, 146 P, 1190, 
94 Kan. 310; Griggs v. Corson, 81 P. 
471, 71 Kan. 884. 


Ky.—Powers vy. Reynolds, 12 S.W. 
AWS ans, SO Lye oo. Lim Keyl GO 
Vance Vv. Field, 12 Siw. 190, 89 Ky. 
78, DR eye: 388. 

Nev.—Table Mountain Gold & Silver 
Min. Co. vy. Waller’s Defeat Silver Min. 
Co., 4 Nev. 218, 97 Am.D. 526. 

Wis.—Blumme v. Tierney, 196 N.W. 
867, 182 Wis. 511; Hungerford v. 
Cushing, 2 Wis. 397. 


78. Idaho.—Bell vy. Bell, 
1074, 18 Idaho 636. 


Iowa.—Foley v. Utterback, 195 N. 
W. 721, 196 Iowa 956. 

Kan.—Griggs v. Corson, 81 P. 471, 
71 Kan. 884. 

Ky.—Powers v. Reynolds, 12 S.W. 
298, 558, 89 Ky. 259, 11 Ky.L. 460. 


Wis.—Blumme vy. Tierney, 196 N.W. 
867, 182 Wis. 511. 


79. smith vv, Clarke, 85. Now. sols, 
70 Wis. 137; Seehawer v. City of Mil- 
waukee, 39 Wis. 409. 

80. Vogel v. City of Milwaukee, 2 
N.W. 548, 47 Wis. 4385; Carpenter v. 
Shepardson, 43 Wis. 406. 


Sir Toledo, MW. usr Wa Yya Conve 
Eddy, 72 Ill. 138. : 


Les 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 
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adverse party or his attorney, it is sufficient, under 
some statutes, to aver the fact generally®? in the lan-’ 
Under other statutes facts 
showing such influence must be set out.’4 


guage of the statute.§? 


[§ 314] (6) Local Prejudice. 


hef that prejudice exists.8¢ 


Bixby v. Carskaddon, 18 N.W. 
875, 63 Iowa 164; Preston Nat. Bank 
A ) 105 N.W. 757, 142 Mich. 
272, 12 Detroit Leg.N. 708. 

83. Bixby v. Carskaddon, 18 N.W. 
875, 63 lowa 164; Preston Nat. Bank 
v. Brooke, 105 N.W. 757, 142 Mich. 272, 
12 Detroit Leg.N. 708. 


84. Johnson v. Wakulla County, 9 
So. 690, 28 Fla. 720; Greeno vy. Wilson, 
8 So. 723, 27 Fla. 492. 

S555. Cory @v. ~ Sileox,..5 Ind. .370% 
Huffman v. State, 117 N.E. 874, 66 Ind. 
App. 105. 

[a] Odium attaching to defense.— 
An affidavit for change of venue, re- 
citing that defendant could not have 
an impartial trial for the reason that 
odium attaches to his defense on ac- 
count of local prejudice, and that the 
affidavit was filed immediately after 
discovery of the fact, is sufficient. 
Huffman vy. State, 117 N.E. 874, 66 Ind. 
App. 105. 

86, “Baltimore, PP.) & 'C. Ry- Co. vz 
New Albany & S. R. Co., 53 Ind. 597. 

87. Idaho.—Gibbert v. Washington 
Water Power Co., 115 P. 924, 19 Idaho 
637. = 

Ind.—Brow v. Levy, 29 N.E. 417, 3 
Ind.App. 464. 

Ky.—Beavers v. Bowen, 70 S.W. 195, 
24 Ky.L. 882. 

Pa.—Everson v. Sun Co., 64 A. 365, 
215 Pa. 231; Limerick,. ete., “Turnp: 
Co. v. Berks County, 20 Pa.Co. 199. 

Vt.—Willard v. Norcross, 75 A. 269, 
83 Vt. 268. 

Va.—Ramsay v. Harrison, 89 S.E. 
977, 119 Va. 682. 


Ont.—Gage v. Reid, 11 Ont.W.N. 
446. : 
88. Idaho.—Gibbert v. Washington 


Water Power Co., 115 P. 924, 19 Idaho 
637. 

Ind.—Brow v. Levy, 29 N.E. 417, 3 
Ind.App. 464. 


Ky.—Beavers v. Bowen, 70 S.W. 195, 
24 Ky.L. 882. 

Pa.—Everson v. Sun Co., 64 A. 365, 
21 be Pa.e23 iL. 

vVt.—Willard v. Norcross, 75 A. 269, 
83 Vt. 268. 

Ont.—Gage v. Reid, 11 Ont.W.N. 446. 


[a] Measure of proof.—A_ ruling 
that it must “clearly” appear that jus- 
tice could not be done, in order to jus- 
tify a change of venue, did not incor- 
rectly state the measure of proof. 
Willard v. Norcross, 75 A. 269, 83 Vt. 
268. 

89. McFail v. Barnwell County, 32 
S.E. 417, 54 S.C. 368; Willoughby v. 
Northeastern R. Co., 24 S.E, 308, 46 
SOF 81:93 

90. McFail v. Barnwell County, 32 
S.E. 417, 54 °S.C.- 368. 

91. Cal.—Gordon v. Perkins, 263 P. 


D> 


Under some stat- 
utes it is not necessary to specify the cause of the 
prejudice,** although the affiant must allege his be- 
Other statutes require 
the facts and circumstances or grounds of belief to 
be set out,®* and as set out must be sufficient to jus- 
tify the granting of the application.’ 


[§ 315] (7) Convenience of Witnesses. 
some statutes no requirement is mado as to the af- 
fidavit for a change of venue for the convenience of 


VENUE 


Under 


231, 203 Cal. 183. 


Be oes ani ley. v. Nodine, 1 Idaho 


Mont.—Dawson v. Dawson, 10 P. 


(2d) 381, 92 Mont. 46. 


N.Y.—Fuchs v. Fitzer, 
1024, 125 App.Div. 917; Wiggin v. 
Phelps, 10 Hun 1875; ' Reynolds: v. 
Webb, 166 N.Y.S. 668 [aff 169 N.Y.S. 
1110, 188 App.Div. 915]: Romeyn v. 
King, 2 How.Pr. 130; Humphrey v. 
Gansevoort, 2 How.Pr. 123; Garbutt v. 
Bradner, 1 How.Pr. 122. 


Porto Rico.—Sanchez v. Atlas Com- 
mercial Co., 27 Porto Rico 522. 


Wash.—State v. Superior Court in 
and for Pacific County, 144 P. 898, 82 
Wash. 614. 

[a] Merely repeating in affidavit 
averments of complaint.is insufficient. 
Sanchez v. Atlas Commercial Co., 27 
Porto Rico 522. 


[b] Voluntary attendance of non- 
resident witnesses.—It is no ground 
for a change of venue that applicant 
believes that witnesses in an adjoin- 
ing state will voluntarily attend if 
such change is had, no reason being 
given for the belief. Shirley v. No- 
dine, 1 Idaho 696. 

[c] Number of witnesses.—(1) Af- 
fidavits held sufficient. Fuchs v. Fit- 
zer, 109 N.Y.S. 1024, 125 App.Div. 917; 
Wiggin v. Phelps, 10 Hun (N.Y.) 187. 
(2) Affidavits held _ insufficient. 
Romeyn v. King, 2 How.Pr. (N.Y.) 
130; Humphrey v. Gansevoort, 2 How. 
Pr. (N.Y.) 123; Garbutt v. Bradner, 1 
How.Pr. (N.Y.) 122. 


[d] Convenience of witnesses.— 
(1) Affidavit held sufficient. Gordon 
v. Perkins, 263 P. 231, 203 Cal. 183. 
(2) Affidavit held insufficient. State 
v. Superior Court in and for Pacific 
County, 144 P. 898, 82 Wash. 614. 


shee Kercheval vy. McKenney, 4 Nev. 


93. Minor v. Garrison, 4 Johns. (N. 
Y.) 481; British Columbia Hop Co. v. 
RexXt= oGenoeOo, Los wre, spore aterm or, 
[1926] 2 West.Wkly. 440. 


94, Denver & R. G. R. Co. v. Cahill, 
45 P. 285, 8 Colo.App. 158. 


95. Grant v. Bannister, 78 P. 6538, 
145 Cal. 219; Dawson v. Dawson, 10 P. 
(2d) 381,-92 Mont. 46; Sanders v. 
Prescott, 254 N.Y.S. 535, 234 App.Div. 
899; Bartrop v. Sobel Realty Co., 210 
N.Y.S. 491, 214 App.Div. 799; Anony- 
mous, 6 Cow. (N.Y.) 889. 


[a] Order granting change will not 
be disturbed because affidavits do not 
contain names of witnesses where six 
of the seven defendants reside in the 
county to which the cause is removed. 
Grant v. Bannister, 78 P. 653, 145 Cal. 
219. 

96. Lyman vy. Grammercy Club, 50 
N.Y.S. 1004, 28 App.Div. 30 [aff 57 
N.Y.S. 376, 39 App.Div. 661]. 


109 N.Y.S. 
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witnesses,8® and the matter is then within the dis- 
eretion of the court.°° 
ever, the affidavit for a change of venue on this 
ground must allege facts and circumstances author- 
izing the grant of the change.®? 
a change of venue for the convenience of witnesses is 
insufficient if it merely alleges that the convenience 
of witnesses and the ends of justice will be promoted 
by the proposed change.°? 
close the number of the witnesses,®°* who they are,®* 
their names,®> occupation,®® residence,®*? and the 
| reason why it would be inconvenient to attend trial 
at the place where the action is pending.’ 
affidavit must also show that the witnesses are to 
material facts,®°® or that the witnesses are each and 


In most jurisdictions, how- 


An affidavit for 


The affidavit should dis- 


The 


$7. Dawson v. Dawson, 10 P.(2d) 
381, 92 Mont. 46; Sanders v. Prescott, 
254 SNVY<.9.0, Dob. 2ot ADD ine moo os 
Ballston Refrigerating & Storage Co. 
v. Defoe, 78 N.Y.S. 772, 67 App.Div. 
341; Lyman v. Grammercy Club, 50 
N.Y.S. 1004, 28 App.Div. 30 [aff 57 
N.Y.S. 876, 839 App.Div. 661]; Van 
Auken v. Stewart, 2 How.Pr. (N.Y.) 
181; Cook v. Finch, 2 How.Rr. (N.Y.) 
89; Westbrook v. Merritt, 1 How.Pr. 
(N.Y.) 195; Pierce v. Gunn, 3 Hill (N. 
Y.) 4465. 

[a] Residence in town and county. 
—An affidavit for a change of venue 
for the convenience of witnesses must 
state the town as well as the county 
in which the witnesses reside. Van 
Auken v. Stewart, 2 How.Pr. (N.Y.) 
181; Cook v. Finch, 2 How.Pr. (N.Y.) 
89; Westbrook v. Merritt, 1 How.Pr. 
(N.Y.) 195. Contra Bleecker v. Smith, 
37 How.Pr. (N.Y-) 28. 


[b] Sufficiency of statement.—An 
affidavit to change venue need not 
state in terms that the witnesses re- 
Side in the county to which the venue 
is sought to be changed, but is suffi- 
cient if it describe the witnesses as 
of that county. Pierce v. Gunn, 3 Hill 
(N.Y.) 445. 


[c] Street and number.—The pa- 
pers used on a motion for change of 
venue for convenience of witnesses 
should disclose a residence by street 
and number of every person designat- 
ed as a material witness. Lyman v. 
Grammercy Club, 50 N.Y.S. 1004, 28 
App.Div. 30 [aff 57 N.Y.S. 376, 39 App. 
Div. 661]. 

{d] Rural communities and small 
cities.—The affidavit need not state 
the street and number of the resi- 
dence of each witness named therein; 
in the absence of evidence of bad 
faith, where the witnesses reside in a 
rural district or a small city, the ques- 
tion of the necessity of such state- 
ments being within the discretion of 
the court. Ballston Refrigerating & 
Storage Co. v. Defoe, 73 N.Y.S. 772, 
67 App.Div. 341. 


98. Dawson v. Dawson, 10 P.(2d) 
381, 92 Mont. 46. 


99. Denver & R. G. R. Co. v. Cahill, 
45 P. 285, 8 Colo.App. 158; Dawson v. 
Dawson, 10 P.(2da) 381, 92 Mont. 46; 
Sanders v. Prescott, 254 N.Y.S. 535, 
234 App.Div. 899; Thomson y. Perkins, 
57 N.Y.S.. 810, 39 App.Div. 6563. Me- 
Phail v..Ridout, 31'N.Y-S. 934,°83 Hun 
446; Reynolds v. Webb, 166 N.Y.S. 
668 [aff 169 N.Y.S. 1110, 183 App.Div. 


915]; Austin v. Hinkley, 13 How.Pr. 
CNL Y.)) (B76: 
[a] Reasons for belief.—A change 


of venue for the convenience of wit- 
nesses will not be granted where the 
moving affidavits do not state the rea- 
sons for affiant’s belief that the per- 
sons named are necessary and ma- 
terial witnesses. McPhail v. Ridout, 
31 NVY.S. 984, 88 Hun 446. 
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every of them material,! unless there are no wit- 
nesses in the county where the venue is laid,? that 
their testimony will not be merely cumulative,? and 
that without the testimony of each and every one of 
them he cannot safely proceed to trial.* 


Materiality. The affidavit should disclose the pro- 
posed defense,” and, to show the materiality of the 
witnesses, the affidavit should disclose what is to be 
established by .them,® but the practice varies as 
to the proper form of the allegation.’ 
authorities if is sufficient to state what the wit- 
nesses will testify or what can be proved by them,$ 


[b] Material witness in own be- 
half.—An affidavit on defendant’s mo- 
tion to change the place of trial of the 
action for the convenience of wit- 
nesses is insufficient, where it alleges 
that she is advised that she is a ma- 
terial witness in her own behalf and 
Should necessarily be present in the 
trial of the action. Reynolds v. Webb, 
166 N.Y.S. 668 [aff 169 N.Y.S. 1110, 
183 App.Div. 915]. 


1. Carpenter v. Continental Ins. 
Co., 31. Hun (N.Y.) 78; People v. 
Hayes, 7 How.Pr. (N.Y.) 248; Dimon 
v. Dimon, 2 How.Pr. (N.Y.) 91; Har- 
Pricey.) Clark, 2 ) Howser GN) 82s 
Young v. Arndt, 1 How.Pr. (N.Y.) 227; 
Constantine v. Dunham, 9 Wend. (N. 
Y.) 431; Anonymous, 3 Wend. (N.Y.) 
425; Anonymous, 7 Cow. (N.Y.) 102. 


fa] Strict requirement.—The affi- 
davit on which is founded a motion to 
change the place of trial for the con- 
venience of witnesses should contain 
all that the old rule required. No re- 
laxation should be tolerated. Carpen- 
ier yp continental Ins. Co., 31 Hun (N. 

2) %8. 


[b] Reason for materiality.—An 
affidavit for a change of venue which 
does not show wherein the witnesses 
are material is enough if there is no 
affidavit of witnesses on the other 
side. People v. Hayes, 7 How.Pr. (N. 
Y.) 248. 


2. Brown v. Peck, 10 Wend. (N.Y.) 
569. 


8. Price v. Ft. Edwards Water- 
works Co., 16 How.Pr. (N.Y.) 51. 


4 Dimon vy. Dimon, 2 How.Pr. (N. 
Hanris yvrrOlaniksi 12) -LOw.er, 
Young y. Arndt, 1 How.Pr. 
Porter v. Mann, Seal 
(N-Y.) 540; Oa attain v. Dunham, 9 
Wend. (N.Y -) 481; Anonymous, 3 
Wend. (N.Y.) 425; Anonymous, 7 Cow. 
(N.Y.) 102; Arzuaga v. Aramburu, 15 
Porto Rico 165. See also Sanchez v. 
Atlas Commercial Co., 27 Porto Rico 
522 (applicant’s burden not satisfied 
when defendant’s affidavits are posi- 
‘tive and recite that facts of accident 
are best known to witnesses residing 
in place where suit is brought). 


[a] "Trial “of this cause.”—An affi- 
davit to change venue which stated 
that without the testimony of each 
and every of the witnesses defendant 
could not safely proceed to the trial, 
without adding the words, ‘of this 
cause,” was held sufficient. Porter vy. 
Mann, 4 Hill (N.Y.) 540. 

5. Ennis-Brown Co. v. Long, 94 P. 
250, 7 Cal.App. 313; Hills v. La Due, 
88 P. 430, 5 Colo.App. 248. 

6 Cal.—Grant vy. Bannister, 78 P. 
6538, 145 Cal. 219. 

Colo.—Hills v. La Due, 38 P. 430, 
5 Colo.App. 248. 

Mont.—Dawson v. Dawson, 10 P. 
(2d) 381, 92 Mont. 46. 

N.Y.—Sanders vy. Prescott, 254 N.Y. 
S. 585, 234 App.Div. 899; Bartrop v. 


VENUE 


es will testify? 


Under some 


Sobel Realty Co., 210 N.Y.S. 491, 214 
App.Div. 799; Lane v. Bochlowitz, 78 
N-Y.S. 1072,.7% App eDiv. -L715\. Dairy- 
men’s League Co-op. Ass’n v. Brundo, 
227 N.Y.S. 208, 181 Misc. 548; Mole v. 
New York, O. & W. R. Co., 102 N.Y.S. 
308, 53 Misc. 22, 38 N.Y.Civ.Proc. 64; 
Price v. Fort Edwards Waterworks 
Co., 16 How.Pr. 51; Gourley v. Shoe- 
maker, 1 Johns.Cas. 392; Gourley v. 
Shoemakers, Col.Cas. 106. 


N.D.—MecConnon & Co. 
213 N.W. 483, 55 N.D. 388. 


Porto Rico.—Torres vy. Torres, 16 
Porto Rico 334. 


7. Bell v. Whitehead Bros. Co., 39 
N.Y.S. 434, 5 App.Div. 555. 

8 Tuthill v. Felter, 6 N.Y.S. 173, 53 
Hun 633 [aff 28 N.E. 256, 127 N.Y. 
684]. 

9. Ennis-Brown Co. v. Long, 94 P. 
250, 7 Cal.App. 313; Browne v. Town 
of Mt. Hope, 77 N.Y.S. 1, 73 App.Div. 


v. Sletten, 


599; Meach v. Chappell, 8 Paige (N. 
Vee loos 
[a] Probability——On an applica- 


tion for change of venue for the con- 
venience of witnesses, it is not neces- 
sary that the moving papers contain a 
positive statement that the facts re- 
lied on by defendant can be proved 
by the witnesses named, where the 
papers disclose grounds indicating a 
strong probability that they will tes- 
tify to such facts. Browne v. Town 
eee Hope, 77 N.Y.S. 1, 738 App.Div. 


[b] Discretion of court.—Under a 
statute authorizing a trial court to 
change the place of trial when the 
convenience of witnesses and ends of 
justice will be promoted thereby, the 
exercise of a trial court’s discretion 
will not be disturbed except for abuse, 
and no abuse is shown where in asking 
for a change for the convenience of 
witnesses defendants did not show 
what the witnesses would testify to, 
but, merely showed that they were 
present when the agreement sued on 
was made, it not appearing that they 
would not testify against defendants, 
Ennis-Brown Co. v. Long, 94 P. 250, 
7 Cal.App. 313. 


10. Kalbfleisch v. Rider, 105 N.Y.S. 
539, 120 App.Div. 623; Ballston Re- 
frigerating & Storage Co. v. Defoe, 73 
N.Y.S. 772, 67 App.Div. 341; Sinnit v. 
Cambridge Val. Agricultural Society 
& Stock Breeders’ Ass’n, 50 N.Y.S. 166, 
27 App.Div. 318; Myers v. Village of 
Lansingburgh, 8 N.Y.S. 92, 54 Hun 
623. 


11. Carvel Court Realty Co. v. 
Jonas, 186 N.Y.S. 802, 195 App.Div. 
662; Schwarz v. Robbins, 68 N.Y.S. 
1001, 58 App.Div. 336; Thomson v. 
Perkins, 57,N.Y.S. 810, 39 App.Div. 
656; Lyman v. Grammercy Club, 50 N. 
Y.S. 1004, 28 App.Div. 80 [aff 57 N.Y.S. 
376, 39 App.Div. 661]; Rheinstrom v. 
Weir, 38 N.Y.S. 1030, 5 App.Div. 109; 
Imgard v. Duffy, 25 N.Y.S. 865, 73 


Advice of counsel. 
nesses is the ground upon which a change of venue 
is sought, the affidavit of merits should allege that 
applicant has disclosed to his counsel what he ex- 
pects to prove by his witnesses,1* and that he has 
been advised by his counselt* that they are mate- 
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_or merely what applicant expects in this respect,® 
without stating how affiant knows the witnesses will 
testify as claimed.1°® 
be necessary to show the grounds of applicant’s in- 
formation or belief with regard to what the witness- 


Other authorities hold it to 


or what can be proved by them.*? 
Where convenience of wit- 


Hun 255; Thurfjell v. Witherbee, 24 
N-Y.S:- 278, 70 Hun 401;° Gilbert” y. 
Shortsville Cart Co., 15 N.Y.S. 316, 61 
Hun 618; Bennett v. Weed, 77 N.Y.S. 
864, 38 Misc. 290. 


12. White v. Hall, 40 N.Y.S. 945, 
8 App.Div. 618, 75 N.Y.St. 344; Tuska 
v. Wood, 30 N.Y.S. 5238, 81 Hun 79, 

[a] MTlustrations.—(1) An affidavit 
for change of venue for the con- 
venience of witnesses, stating merely 
the names of thirteen witnesses living 
in another county, and that defendant 
“expects” to prove by them that she 
did not desert plaintiff, is too general. 
Dawson v. Dawson, 10 P.(2d) 381, 92 
Mont. 46. (2) Where, on a motion to 
change the place of trial of an action 
for the convenience of witnesses, the 
good faith of the counterclaim set up 
by defendants appeared to be doubt- 
ful, and the affidavit stating the 
names of their witnesses did not show 
that such witnesses could prove the 
terms of the contract relied on, or the 
material facts in regard to it, the mo- 
tion was properly denied... Hooker v. 
Sanford, 12 N.Y.S. 890, 58 Hun 611. 
(3) Affidavits to change the place of 
trial, which state that the moving par- 
ty “expects to,’ instead of ‘can,” 
prove material facts set forth, by 
designated persons residing in the 
county to which removal is sought, 
are sufficient to warrant the granting 
of the motion, in the discretion of the 
court, if, by inspection of the moving 
papers, it appears that there is a rea- 
sonable ground for the expectation, 
even though the affidavits of the wit- 
nesses are not produced on the motion. 
Hayes v. Garson, 49 N.Y.S. 220, 25 
App.Div. 115. 


13. Chapin v. Overin, 25 N.Y.S. 627, 
72 Hun 514; Briasco v. Lawrence, 4 
N.Y:S. 94; 51 Hun 643; Ackerman v. 
Delude, 29 Hun N.Y.) £3873) Rubin’ ve 
Sheldon, 225 N.Y.S. 22, 180 Mise. 786; 
Hurn v. Olmstead, 105 N.Y.S. 1091, 
55 Misc. 504; Cary v. Livermore, 2 
How. Pree. GNeY.)) 0s). Bleeckeroaay= 
Storms, 2 How.Pr. (N.Y.) 161; Mills 
v. Adsit, 2 How.Pr. (N.Y.) 88; Robin- 
son v. Merritt, 1 How.Pr. (N.Y.) 165; 
Hemingway v. Spaulding, 1 How.Pr. 


(N.Y.) 70; Miller v. Ames, 1 How.Pr. 
(N.Y.) 55; Anonymous, 1 Hill CN. Y.) 
668; Onondaga County Bank v. Shep- 


herd, 19 Wend. (N.Y.) 10; Cromwell 
v. Van Rensselaer, 8 Cow. (N.Y.) 346; 


ee vi. dail Zenit, 26 Porto Rico 
60. 
14. Thomson y. Perkins, 57 N.Y.S. 


810, 39 App.Div. 656; Bennett v. Weed, 
17 N.Y.S. 864, 38 Mise. 290; Rander- 
son v. White Star Towing Co., 56 N.Y. 
S. 1004, 26 Misc. 305. 


[a] Disclosure of source of attor- 
ney’s knowledge.—An affidavit, in an 
application for a change of venue, 
which states that affiant is informed 
by hig attorney that certain facts can 
be shown by certain witnesses, must 
disclose the source or nature of the at- 
torney’s knowledge. Thomson y. Per- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to trial without them.1§ 


in its diseretion.?§ 


the original.?1 


Counter affidavits may not be filed 


kins, 57 N.Y.S. 810, 39 App.Div. 656. 

[b] TLayman’s affidavit.—To entitle 
defendant to a change of the place of 
trial to promote the convenience of 
witnesses, it must appear that he is 
advised by his counsel that he cannot 
safely proceed to trial without their 
testimony. The affidavit of.a layman 
that, without their presence, defend- 
ant cannot so proceed, is insufficient. 
Randerson v. White Star Towing Co., 
56 N.Y.S. 1004, 26 Misc. 305. 


[c] Advice after stating facts.— 
An affidavit for change of venue for 
the convenience of witnesses is insuffi- 
cient where it alleges that affiant has 
stated to counsel the facts which he 
expected to prove by witnesses, and 
that they were necessary, as he is ad- 
vised by his counsel, where it does not 
state that the advice was given him 
as counsel after he had stated the 
facts. Bennett v. Weed, 77 N.Y.S. 864, 
38 Mise. 290. Contra Brown v. Says, 
2. How. Pr.« GW. ¥.)276. 


15. Anonymous, 6 Cow. (N.Y.) 389; 
Satterlee v. Groot, 6 Cow. (N.Y.) 33; 
Johnson v. Rogers, 3 Cow. (N.Y.) 14; 
Cintron v. El Zenit, 26 Porto Rico 
260. 

16. Chapin v. Overin, 25 N.Y.S. 627, 
72 Hun 514; Smith v. Mack, 24 N.Y.S. 
131, 70 Hun 517; Randerson v. White 
Star Towing Co., 56 N.Y.S. 1004, 26 
Misc. 305; Anonymous, 6 Cow. (N.Y.) 
389; Satterlee v. Groot, 6 Cow. (N.Y.) 
33. 


17. Palmer & Rey v. Barclay, 28 P. 
226, 92 Cal. 199; Lundy v. Lettunich, 
195 P. 451, 50 Cal.App. 451; Gardner 
v. Steadman, 160 P. 834, 31 Cal.App. 
447; Kelly v. A. B. Crouch Grain Co., 
(Tex.Civ.App.) 174 S.W. 630; Buckley 
v. Fillmore, 46 N.S. 510. 


[a] Statement of case to counsel. 
—wWhere an affidavit was filed at the 
time of appearance and demurrer, but 
was insufficient in that it alleged only 
that the facts constituting the ‘‘de- 
fense”. had been stated to their attor- 
ney, the court properly allowed an 
amendment. Palmer & Rey v. Bar- 
@layir 28. 22'6,.92, Cal) 199. 


[b] Amendment of verification.— 
An affidavit, defective in that it was 
sworn to by the attorney, may be 
amended by permitting the president 
of defendant corporation to verify it 
instead. Kelly v. A. B. Crouch Grain 
Co., (Tex.Civ.App.) 174 S.W. 630. 


18. Gardner v. Steadman, 160 P. 834, 
31 Cal.App. 447; Jaques v. Owens, 122 
P. 430, 18 Cal.App. 114; Chicago & S. 
Ww. . Co. v. Heard, 44 Iowa 358; 
©’Hanion v. Great Northern Ry. Co., 
245 P. 518, 76 Mont. 128. 

[a] Time of amendment.—An ap- 
plication for a change of venue for 
prejudice of the judge, based on defec- 
tive affidavits, not filed until the case 
was called for trial, was overruled. 
No permission to amend was _ asked, 
rer was any further action taken by 
the applicant until the case was again 
reached for trial. It was held that it 


rial and necessary,t® and that he cannot safely go 


[§ 316] g. Amendment of Affidavits. 
may permit a defective affidavit to be amended!?7 
Where amendments are allowed 
it has been held proper to file a new instrument en- 
tirely,t® or a supplemental affidavit.2° 
ed affidavit need not be made by the person making 
An amended affidavit relates back 
to the time of filing of the original affidavit.?? 


[§ 317] 8. Counter Affidavits—a. In General. 
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opposition where the allowance of a change of venue 


is mandatory upon the filing of an application or 


The court 


The amend- 


or considered in 


was not error for the court then to re- 
fuse permission to file amended affi- 
davits in support of the application. 
Chicago & S. W. R. Co. v. Heard, 44 
Iowa 358. 


[b] Statement of conclusions.—An 
affidavit of merits and residence, made 
by another than defendant, which is 
defective because merely stating a 
conclusion of affiant as to defendant’s 
residence, may be amended in the dis- 
eretion of court. Gardner v. Stead- 
man, 160 P. 834, 31 Cal.App. 447. 

[c] Statement as to residence.— 
Where an affidavit stated that affiant 
was a resident of another county, but 
failed to state that he resided there 
at the commencement of the action, 
the court had discretion to permit an 
amendment at the beginning of the 
hearing. Jaques v. Owens, 122 P. 
43.0, 18 Cal.App. 114. 

{d] Allowance of supplemental af- 
fidavit.—O’Hanion v. Great Northern 
Ry.JCo., 245 RP: bl83) 76) Mont. 2228) 


219. Gardner v. Steadman, 160 P. 
834, 31 Cal.App. 447; Winet v. Berry- 
hill, 7 N.W. 681, 55 Iowa 411. 


20. O’Hanion v. Great Northern 
Ry. Co., 245 P. 518, 76 Mont. 128. 

21. Palmer & Rey v. Barclay, 28 P. 
226, 92 Cal. 199; Gardner v. Stead- 
man, 160 P. 834, 31 Cal.App. 447. 


22. Palmer & Rey v. Barclay, 28 
P. 226, 92 Cal. 199; Jaques v. Owens, 
122 P. 430, 18 Cal.App. 114. 


23. Witter vy. Taylor, 7 Ind. 110; 
Huffman v. State, 117 N.E. 874, 66 Ind. 
App. 105; Smith v. Amiss, 66 N.HE. 
501, 30 Ind.App. 530; Jones v. Chicago 
& N. W.R. Co., 36 Iowa 68; Santalis v. 
El Zenit, 27 Porto Rico 557; Black- 
burn vy. Hawthorne, 4 Coldw. (Tenn.) 
214; Salinas v. Stillman, 25 Tex. 12. 


24. Smith v. Amiss, 66 N.E. 501, 
30 Ind.App. 530; Leslie v. G. W. Chase 
& Son Mercantile Co., 98 S.W. 523, 200 
Mo. 363. . + 


25... Stuart v. Coffrin, 195 P. 702, 50 
Cal.App. 804; Stuart v. Espinosa, 195 
P. 702, 50 Cal.App. 804; Stuart, v. 
Everly, 195 P. 701, 50 Cal.App. 551; 
People v. Scott, 157 N.E. 247, 326 Ill. 
327; Eudaley v. Kansas City, Ft. S. & 
M. R. Co., 85 S.W. 366, 186 Mo. 399. 

26, | State ive District)! Court, of 
Meeker County, 79 N.W. 960, 77 Minn. 
302. 

27. Idaho.—Hyde v. 
Idaho 601. 

Mont.—Stiemke v. Jankovich, 233 P. 
904, 72 Mont. 363; State v. District 
Court of First Judicial Dist. in and 
for Lewis and Clark County, 172 P. 
1030, 54 Mont. 602. 


Ot earale v. Kuhnert, 166 N.Y.S. 


Harkness, 1 


Tex.—Daugherty v. Harris, 2 Tex. 
Unrep.Cas, 458. 

W.Va.—Pittsburgh, W. & K. R, Co. 
v. Applegate, 21 W.Va. 172. 

[a], Illustrations.—(1) Where de- 
fendant moved for a change of place 


affidavit in proper form,?* as where the ground for 
removal is the disqualification,?* or prejudice of the 
judge,*° the remedy of the adverse party, if he 
wishes to challenge the truth of the moving party’s 
affidavits, being to move to remand.” 
er cases, however, counter affidavits may he filed.?7 
An affidavit in opposition to an application for a 
change of venue must be made with the same for- 
mality as one supporting the application?® as to 
statements,?® and averments of fact,?® and as to 


In most oth- 


of trial on the theory that the con- 
tract, for breach of which plaintiff 
was suing, was to be performed in 
the county of defendant’s residence, 
plaintiff was entitled to file counter- 
affidavits attempting to show that the 
contract was to be performed in the 
county of his residence. Stiemke v. 
Jankovich, 233 P. 904, 72 Mont. 363. 
(2) Since by statute plaintiff is en- 
titled to bring action in the county 
where the contract was to be per- 
formed, he is also entitled, where the 
place of performance does not appear 
from his complaint, to defeat defend- 
ant’s motion to transfer by showing” 
the place of performance’ by affidavits. 
State v. District Court of First Judi- 
cial Dist. in and for Lewis and Clark 
County, 172 P. 1030, 54 Mont. 602. 

[b] Fair trial—Hyde v. Harkness, 
1 Idaho 601. 

[ce] Credibility of affiants. — (1) 
Under Rev. St. art 1272, providing 
that an application for change of 
venue shall be granted unless it ap- 
pear to the satisfaction of the judge 
on proof that the persons making the 
affidavits are not credible persons, 
it is error for the court to refuse to 
allow affidavits to be filed to prove 
that the persons who made oath to an 
application for change of venue were 
not credible persons. Daugherty v. 
Harris, 2 Tex.Unrep.Cas. 458. (2) The 
fact that the truth of the facts alleged 
in the affidavits for a change of venue 
authorized and required by Rev. St. 


(1879) arts 1271, 1272, prior to the 


amendment of 1893, could not be con- 
troverted by counter-affidavits, did 
not preclude the counter-affidavits of 
the original affiants denying the truth 
of the facts sworn to in their original 
affidavits. Daniels v. Fitzhugh, 35 S. 
W. 38, 138 Tex.Civ.App. 300. 


-28. Brodhead v. Stanton, 2 How.Pr. 
CNTY.) 278. 


29. O’Brien v. O’Brien, 116 P. 692, 
16 Cal.App. 103; Radney v. Hutchin- 
son, 21 N.Y.S. 642, 66 Hun 627. 


[a] MIllustrations.—(1) Affidavits 
in resistance of an application for a 
change of venue reciting that affiant 
was “certain” that defendant had 
gone to another county on business 
matters for a limited time, but not 
to establish a residence there, and 
that she was “convinced” that his 
legal residence was still in the county 
where the suit was brought, without 
stating the facts by which she became 
“certain” or had been “convinced” of 
such fact, were insufficient. O’Brien 
v. O’Brien, 116 P. 692, 16 Cal.App. 103. 
(2) On a motion hy defendant for a 
change of venue, where there is evi- 
dence that plaintiff was not a resi- 
dent of the state at the commence- 
ment of the action, a counter-affiidavit 
of plaintiff that he was domiciled in 
such state at that time is insufficient, 
since “residence,” and not “domicile,” 
is the criterion. Radney v. Hutchin- 
son, 21 N.Y.S. 642, 66 Hun 627. 


30. Pacific Coast Automobile Ass’n 
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\ 


verification.?1 


with those of defendant.*? 


v. Ahlf, 300 P. 841, 115 Cal.App. 21; 
McKune v. McKune, 191 P. 958, 48 Cal. 
App. 204. 

[a] Averment upon information 
and belief upon question of residence 
of party was sufficient. Pacific Coast 
Automobile Ass’n v. Ahlf, 300 P. 841, 
15 CalApp. 21. 

[b] Legal conclusions.—Where the 
affidavits in opposition to defendant’s 
motion for a change of venue of an 
action for divorce showed that before 
the commencement of the suit defend- 
ant had left the matrimonial resi- 
dence, and had gone to another coun- 
ty, where she still remained, a denial 
in the affidavit that defendant resided 
in the other county merely stated a 
legal conclusion. McKune v. McKune, 
191 P. 958, 48 Cal.App. 204. 

31. Wadleigh v. Phelps, 82 P. 200, 
147 Cal. 541. 

32. Schilling v. Buhne, 73 P. 431, 
139 Cal. 611. 

83. Loehr v. Latham, 15 Cal. 418; 
Wiggin v. Phelps, 10 Hun (N.Y.) 187; 
American Exch. Bank v. Hill, 22 How. 
Pr. (N.Y.) 29; Sarie v. Porto Rican 
Tobacco Co., 15 Porto Rico 190. 


[a] DTilustration.—When, upon a 
motion to change the place of trial, 
defendant swears to nineteen wit- 
nesses residing in another county, all 
of whom are sworn to be material, and 
plaintiff swears to no witnesses resid- 
ing in the county where the venue 
is laid, but simply sets forth in his 
affidavit facts tending to show that 
the defense sought to be established 
by defendant’s witnesses has no real 
existence, the motion should be grant- 
ed. Wiggin v. Phelps, 10 Hun (N.Y,) 
187. 

[b] Convenience not controlling.— 
On motion by defendants to change 
the place of trial from O county to N 
county, on the ground of convenience 
of witnesses, that plaintiff in his affi- 
davit in opposition to the motion, stat- 
ing that he had a number of witnesses 
in O county, failed to give the names, 
addresses, and occupations of the wit- 
nesses, or to state that the testimony 
of the witnesses was material, was 
not a defect where the convenience of 
the witnesses was not controlling. 
Mills v. Sparrow, 115 N.Y.S. 629, 131 
App.Div. 241. 

34. Loehr v. Latham, 15 Cal. 418; 
Rieger v. Pulaski Glove Co., 99 N.Y.S. 
558, 114 App.Div. 174; Crookston v. 
Centennial Eureka Min. Co., 44 P. 714, 
13 Utah 117. 

[a] Naming partnerships rather 
than members thereof is insufficient. 
Rieger v. Pulaski Glove Co., 99 N.Y.S. 
558, 114 App.Div. 174. 


35. Rieger v. Pulaski Glove Co., 


It has been held permissible to file 
eounter-affidavits on the day of the hearing.®? 


[§ 318] b. Convenience of Witnesses. 
quirements of affidavits for a change of venue for 
the convenience of witnesses apply equally to coun- 
ter-affidavits on the same ground.** 
under particular statutes to state the names of the 
witnesses,°4+ their addresses,?? occupations,?® that 
they are material,** and necessary,** what is ex- 
pected to be proved by them,°® the grounds for 
expecting that they will so testify,*® and how and in 
what manner the witnesses would be inconvenienced 
by a change in the place of trial.4+ 
swear unqualifiedly that he has witnesses in the 
county where the venue is laid, of an equal number 
If plaintiff claims more 


VENUE 


The re- 


It is necessary 


Plaintiff must 


supra; Crookston Vv. Centennial 
ek Min. Co., 44 P. 714, 13 Utah 
ae, 


36. Rieger v. Pulaski Glove Co., 99 
N.Y-S.. 558, 114 App.Div. 174. 

87%, .Carr vy. Stern, 120 P. 35, 17%.Cal. 
App. 397; Kramer v. Harder Mfg. Cor- 
poration, 218 N.Y.S. 47, 218 App.Div. 
745; Rieger v. Pulaski Glove Co., 99 
N.Y.S. 558, 114 App.Div. 174; Sawyer 
Vo Clark, 14. NUYS: (2525 60 sblumn” 5:07; 
Gilbert v. Chapman, 1 How.Pr. (N.Y.) 
56. 

[a] Conciusions.—A statement, in 
an affidavit by a party in opposition to 
a motion for a change of place of trial 
for the convenience of witnesses, that 
witnesses named are material for the 
party, is a mere conclusion of law and 
cannot be considered in opposition to 
the affidavits for the change. Carr v. 
Stern, 120° P. 35, 27 Cal. App: 397. 

SS. Carvey. stern, 220) PAsbn LkoCal. 
App. 397; Kramer v. Harder Mfg. Cor- 
poration, 218 N.Y.S. 47, 218 App.Div. 
745. 

[a] Conclusions. — A statement 
that witnesses named are necessary is 
a mere conclusion of law and cannot 
be considered. Carr v. Stern, 120 P. 
85, 17 Cal.App. 397. 


39. Ottley v..Jackson Memorial 
African Methodist Episcopal Zion 
Church, 141 N.Y.S. 816, 157 App.Div. 
222; American Exch. Bank vy. Hill, 22 
How.Pr. (N.Y.) 29. 


40. Carr v. Stern, 120 P. 35, 17 Cal. 
App. 397; Pulaski v. Tryon, 211 N.Y.S. 
347, 214 App.Div. 822; Ottley v. Jack- 
son Memorial African Methodist Epis- 
copal Zion Church, 141 N.Y.S. 816, 157 
App.Div. 222; Avery v. Allen, 79 N.Y. 
S. 886, 78 App.Div. 540 [motion gr 67 
N.E. 1080, 175 N.Y. 465]. 


[a] Conclusions. — An allegation, 
in an affidavit of a party in opposition 
to a motion for a change of place of 
trial for the convenience of witnesses, 
that the party expects to disprove the 
statements contained in the affidavit 
of the adverse party alleging the in- 
fliction by the party of injuries to the 
adverse party through negligence, and 
to prove that the accident was caused 
by the negligence of the adverse par- 
ty, is @ mere conclusion of the party 
and cannot be considered on the mer- 
its of the application. Carr v. Stern, 
L207 PY Bo LinealeA DD. oo le 

_[b] Presumptions.—Where plain- 
tiff’s affidavit in opposition to an ap- 
plication for a change of venue for the 
convenience of witnesses positively 
averred that the witnesses would tes- 
tify to the facts alleged in the affi- 
davit, it would be presumed that plain- 
tiff knew that the witnesses had per- 
sonal knowledge of the facts to which 


Advice of counsel. 
so show that plaintiff has stated to his eounsel what 
he expects to prove by his witnesses** and that the 
latter has advised him, after such a statement,*® 
that he had a true and meritorious cause of action 
on the merits,*® that the testimony of such witness- 
es was material*? and necessary,*® and that plaintiff 
believes such advice to be true.*® 
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witnesses than defendant to prove other facts than 
those admitted, he must state what they are.*® 


The counter-affidavit must al- 


[§ 319] c. Controverting Plea or Affidavit under 
Texas Practice—(1) In General. In Texas, a plain- 
titf who desires to oppose a change of venue in con- 
formity to defendant’s plea of privilege must file 
a controverting plea or affidavit®® within the time 


they were expected to testify, and the 
affidavit was not defective for failure 
to allege that plaintiff had talked with 
the witnesses and had received their 
assurances that they would so testify. 
Avery v. Allen, 79 N.Y.S. 886, 78 App. 
Div. 540 [motion gr 67 N.E. 1080, 175 
N.Y. 465]. 


41. Crookston vy. Centennial Eureka 
Min. Co., 44 P. 714, 13 Utah 117. 


42. Sherwood v. Steele, 12 Wend. 
(N.Y.) 294. 

43. Carew v. Mechanics’ & Farm- 
ers’ Bank; 2 How.Pr: (N.Y.) 148. 

44, Sinnit v. Cambridge Val. Agri- 
cultural Soc. & Stock-Breeders’ Ass’n, 
58 N.Y.S. 238, 27 Mise. 586; Crookston 
v. Centennial Hureka Min. Co., 44 P. 
714, 13 Utah 117. 


45. Kramer v. Harder Mfg. Corpo- 
ration, 218 N.Y.S. 47, 218 App.Div. 745; 
Rieger v. Pulaski Glove Co., 99 N.Y. 
S. 558, 114.App.Div. 174; Sinnit yw. 
Cambridge Val. Agricultural Soc. & 
Stock-Breeders’ Ass’n, 58 N.Y.S. 238, 
27 Mise. 586; Crookston v. Centennial 
pees Min. Co., 44 P. 714, 13 Utah 


46. Crookston vy. Centennial Eure- 
ka Min. Co., supra. 


47. Ottley v. Jackson Memorial 
African Methodist Episcopal Zion 
Soe 141 N.Y.S. 816, 157 App.Div. 


48. Kramer v. Harder Mfg. Cor- 
poration, 218 N.Y.S. 47, 218 App.Div. 
745; Sinnit v. Cambridge Val. Agri- 
cultural Soc. & Stock-Breeders’ Ass’n, 
58 N.Y.S. 238, 27 Misc. 586. 


49. Crookston y. Centennial Hure- 
ka Min. Co., 44 P.- 714) 23 Utah’ 1473 


50. Grogan-Cochran Lumber Co. v. 
McWhorter, (Tex.Civ.App.) 15 S.W. 
(2d) 126; Finkelstein v. M. H. Reed & 
Co., (Tex.Civ.App.) 15 S.W.(2d) 110° 
Mutual L. Ins. Assoc. v. Reynolds, 
(Tex.Civ.App.) 13 S.W.(2d) 422; Shel- 
ton v. Thomas, (Tex.Civ.App.) 11 S.W. 
(2d) 254; Bankers’ Health, etc., Co. v. 
Whitehead, (Tex.Civ.App.) 2 S.W.(2d) 
513; Cobb Grain Co. v. H. H. Watsen 
Co,, (Tex.Civ.App.) 290 S.W. 842 [rev 
(Commn.App.) 292 S.W. 174]; Mead- 
ows & Co. v. Turner, (Tex.Civ.App.) 
270 S.W. 899; EH. L. Witt & Sons v. 
Stith, (Tex.Civ.App.) 265 S.W. 1076: 
Wallace v. Adams, (Tex.Civ.App.) 243 
S.W. 572; Bennett v. Rose Mfg. Co., 
(Tex.Civ.App.) 226 S.W. 143; Watson 
v. Watson, (Tex.Civ.App.) 223 S.W. 
699; Bledsoe v. Barber, (Tex.Civ. 
App.) 220 S.W. 369; Coca-Cola Co. v. 
Collins, (Tex.Civ.App.) 218 S.W. 1087: 
Murphy v. Dabney, (Tex.Civ. App.) 
208 S.W. 981; Morrison v. Richards, 
(Tex.Civ.App.) 207 S.W. 205. See Law 
v. Lubbock Nat. Bank, (Tex.Civ.App.) 
11 S.W.(2d) 244 (plea of privilege to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 319-320] 
allowed therefor by statute.51 


has. properly pleaded his privilege 


change of venue®? and the court in which the action 
was brought has no jurisdiction of the case except. 
to transfer it to the county shown by the plea of 
privilege to be the proper one,®* However, the court 


eodefendant's cross action). 


[a] Uniting petition and contro- 
verting affidavit.m—Where the facts 
for recovery in the suit proper are 
the same as those relied on in the 
controverting affidavit to confer ven- 
ue, plaintiff may allege them in the 
same instrument, designated, for the 
purpose of notice to contesting party, 
as amended pleading and controvert- 
ing affidavit. Witt v. Smith, (Tex.Civ. 
App.) 265 S.W. 1076. 

[b] Necessity for amended afii- 
Gavit.—W here the original and 
amended petitions showed that the 
suit was brought in the proper coun- 
ty, and the original controverting af- 
fidavit alleged facts which fixed the 
venue in that county, there was no 
occasion for plaintiffs to file an 
amended controverting affidavit. 
Stemmons y. Matthai, (Tex.Civ.App.) 
227 S.W. 364. 


{c] Retroactive effect of statute.— 
A statute requiring a plea of privi- 
lege to be controverted under oath 
and notice served on the parties in- 
terested which is enacted after the 
overruling of such a plea and pending 
appeal does not, in the absence of 
anything indicating that the statute 
shall be retroactive, apply where, on 
remand, the court’s attention is again 
called to the plea. Barcus v. J. I. Case 
Threshing Mach. Co., (Tex.Civ.App.) 
209 S.W. 205. 

Duty to bring matter to hearing 
see infra § 326. 

51. Sibley v. Continental Supply 
Goi, 292) S'wW. 155, 116 Tex. 403-fden 
error (Civ.App.) 290 S.W. 769]; Dal- 
Jas Joint-Stock Land Bank v. Webb, 
(Tex.Civ.App.) 48 S.W.(2d) 434; Re- 
public Ins. Co. v. Hardrider, (Tex. 
Civ.App.) 12 S.W.(2d) 250; Strickland 
; (Tex.Civ.App.) 7 S.W.(2d) 
114; Health, ‘etc., iGo. v-. 
Whitehead, (Tex.Civ.App.) 2 S.W.(24) 
513; Sibley v. Continental Supply Co., 
(Civ.App.) 290 S.W. 769 [error den 
292) [S:Ws 155, iG = Tex. ) 403 ))s) -Boxiv. 
Deming Inv. Co., (Tex.Civ.App.) 286 
S.W. 956 [foll Davis v. Southern Cot- 
ton Oil Co., (Tex.Civ.App.) 259 S.W. 
298]; Russell Grader Mfg. Co. v. Mc- 
Millin, (Tex.Civy.App.) 271 S.W. 124. 


[a] Controverting plea filed before 
trial call was in time, where the stat- 
ute did not prescribe a time for filing 
the same. , Smith y. Citizens’ Nat. 
Bank, (Tex.Civ.App.) 246 S.W. 407. 

[b] Plea of privilege must be sus- 
tained where a controverting affidavit 
is not filed in time. McKittrick v. 
McDaniel, (Tex.Civ.App.) 300 S.W. 97. 


{c] Waiver.—Plaintiffs failure to 
file a controverting plea within the 
time allowed therefor is waived where 
defendant answers such plea and per- 
mits the issue to proceed to trial 
without objection. Old v. Clark, (Tex. 
Civ.App.) 271 S.W. 183. 


{d] Plaintiff under facts had five 
days after the day on which defend- 
ant was réquired to answer in which 
to file a controverting affidavit to the 
plea of privilege, regardless of wheth- 
er the plea was filed before the ap- 
pearance day. Atwood Cotton Breed- 
ing Farms v. Flowers, (Tex.Civ.App.) 
49 S.W.(2d) 994. 

52. Johnson v. 
&  Woodenware_ Co., 
App.) 34 S.W.(2d) 845; 


Dallas Cooperage 
(Tex.Commn. 
Galbraith 


In the absence of 
such controverting plea or affidavit a defendant who 


VENUE 


is entitled to a | davit.>4 


v. Bishop, (Tex.Ccommn.App.) 287 S. 
W. 1087 [rev (Civ.App.) 246 S.W. 
416]; Schuchmacher Co. v. Dolive, 
(Tex.Commn.App.) 250 S.W. Glan. 
Barnum y. Lancaster Hardware Co., 
(Tex.Civy.App.) 40 S.W.(2a) 1103; 
Smith v. Daniels, (Tex.Civ.App.) 288 


S.W. 496; P. B. Broach & Son v. W. 
L. Ellis & Co., (Tex.Civ.App.) 278 S. 
W. 243; Russell Grader Mfg. Co. v. 


McMillin, (Tex.Civ.App.) 271 S.W. 
124; Hood,v. Askey, (Tex.Civ.App.) 
270 S.W, 1047; Uvalde Pay. Co. v. 
avis, (Tex.Civ.App.) 269 S.W. 450; 
Cumming v. Chilson, (Tex.Civ.App.) 
265 S.W. 1099; Waid v. City of Fort 
Worth, (Tex.Civ.App.) 258 S.W. 1114; 
Haynie Bros. v. Lea, (Tex.Civ.App.) 
255 S.W. 506; Cleveland v. Spencer, 
(Tex.Civ.App.) 235 S.W. 632; Craig v. 
Pittman & Harrison Co., (Tex.Civ. 
App.) 234 S.W. 1112; First Nat. Bank 
v. Sanford, (Tex.Civ.App.). 228 S.W. 


650; Knox v. Cunningham, (Tex.Civ. 
App.) 226 S.W. 461; Texas Supply Co. 
v. Bankers’, ete., Oil Co., (Tex.Civ. 


App.) 219 S.W. 838; Griffin v. J. W. & 


res Bryan, (Tex.Civ.App.) 211 S.W. 
[a] Controverting plea as to one 


defendant only.— Where two defend- 
ants filed pleas of privilege, and plain- 
tiff filed a controverting affidavit only 
as to one of them, both of the pleas 
should have been sustained and the 
cause as to both defendants trans- 
ferred. Masterson v. O’Fiel, (Tex.Civ. 
App.) 219 S.W. 1117. 


[b] Attention of court sufficiently 
called to plea.—OUnder Vernon Sayles 
Civ. St. Annot. (1914) art 1910, pro- 
viding that pleas to the jurisdiction, 
ete., shall be determined at the term 
in which filed, and court rule 24 (142 
S. W. xix), providing that dilatory 
pleas which do net go to the merits 
shall be triéd at the first term at 
which the attention of the court shall 
be called to them, where the appear- 
ance day of a suit instituted on Sep- 
tember 8 was to the October term and 
defendant addressed a letter to the 
trial judge during the October term 
calling his attention to a plea of priv- 
ilege, stating that it had not been 
controverted, and asking that the plea 
be sustained and the case transferred, 
enclosing draft of an order to that 
effect ready for the judge’s signature, 
there was a literal compliance with 
the requirement that the court’s at- 
tention be called to the plea, and de- 
fendant’s action was taken in time. 
Galewsky v. Kyser, (Tex.Civ.App.) 
244 S.W. 159. 


[c] Where a plea of privilege to an 
original petition has been overruled, 
the issue is res judicata, and a plea 
to an amended petition should be 
overruled notwithstanding the ab- 
sence of a controverting affidavit, 
where it is neither alleged in the plea 
nor shown by evidence or by the rec- 
ord that the cause of action set out in 
the amended petition is different from 
that pleaded in the original petition. 
Planters’ Cotton Oil Co. v. Godwin- 
Humphreys Co., (Tex.Civ.App.) 221 
S.W. 642. : 


53. Johnson v. Dallas Cooperage 
& Woodenware Co., (Tex.Commn. 
App.) 34 S.W.(2d) 845; Scruggs v. 
Gribble, (Tex.Civ.App.) 17 S.W.(2d) 


153; Dallas v. Springer, (Tex.Civ. 
App.) 8 S.W.(2d) 772; Chapman _ v. 
Gibson, (Tex.Civy,App,) 8 S.W.(2d) 
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has jurisdiction to determine the legal sufficiency of 
the plea even though there is no controverting affi- 


[§ 320] (2) Form and Contents. While the alle- 
gations of the plea of privilege need not be specifi- 
cally denied,®® the controverting plea or affidavit. 
must be sufficient to support the original venue®® 


711; Strickland v. Payne, (Tex.Civ.. 
App.) 7 S.W.(2d) 114; Gorbett v. Ber- 
ryman, (Tex.Civ.App.) 7 S.W.(2d) 
100; Bankers’ Health, ete, Co. v- 
Whitehead, (Tex.Civ.App.) 2 S.W.(2d) 


518; Bankers’ Health, etc., Co. v 
Cole, Tex.Civ.App.) 300 S.W. 649; 
McKittrick vy. McDaniel, (Tex.Civ. 


App.) 300 S.W. 97; Johnson vy. Adams, 
(Tex.Civ.App.) 291 S.W. 578 [rev or 
other grounds (Commn.App.) 298 S. 
W. 265]; Pyle-Williams & Co. v. De 
Bord, (Tex.Civ.App.) 287 S.W. 143;. 
Box vy. Deming Inv. Co., (Tex.Civ. 
App.) 286 S.W. 956 [foll Davis v. 
Scuthland Cotton Oil Co., (Tex.Civ. 
App.) 259 S.W. 298]; Green v. Brown, 
(Tex.Civ.App.) 271 S.W. 394; E. L. 
Witt & Sons v. Stith, (Tex.Civ. App.) 
265 S.W. 1076; Davis v. Southland 
Cotton Oil Co., (Tex.Civ.App.) 259 S. 
W. 298; Bishop v. Galbraith, (Tex. 
Civ.App.) 246 S.W. 416; Smith vy. Citi- 


zens’ Nat. Bank, (Tex.Civ.App.) 246 
S.W. 407; Galewsky v. W. R. Kyser 
& Co., (Tex.Civ.App.) 244 S.W. 159; 


Texas L. Ins. Co. v. Black, (Tex.Civ. 
App.) 287 S.W. 622. 


“The nonresident defendant in Tex- 
as ean file his plea by appearance day 
and dismiss the case from his mind, 
knowing that, under the law itself, 
the case must be transferred to his: 
home county unless, and unless only, 
he or his counsel who prepared his 
plea of privilege bé served with no- 
tice of a controverting affidavit filed 
by the plaintiff in response to his plea 
of privilege.” Craig v. Pittman & 
Harrison Co., (Tex.Commn.App.) 250 
Paes 670 [rev (Civ.App.) 234 S.W. 


[a] Nonsuit may be entered not- 
withstanding plaintiff’s failure to file 
a controverting plea within the prop- 
er time after the filing of a plea of 
privilege. Hewitt v. De Leon, (Tex. 
Civ.App.) 293 S.W. 301. 


54 Yates v. State, (Tex.Civ.App.) 
3 S.W2(2d) 114. 


[a2] Demurrer to plea.—Where the 
legal sufficiency of a plea of privi- 
lege is contested by demurrer and the 
issue is one of law which can be de- 
termined solely from the allegations 
of the petition and the plea, the court 
has jurisdiction to determine the 
question although no _ controverting 
plea has been filed. Yates v. State, 
(Tex.Civ.App.) 3 S.W.(2d) 114. 
one to overrule plea see infra § 
o . 

55. Lowery v. John Deere Plow 
Co., (Tex.Civ.App.) 50 S.W.(2d) 457. 

[a] Allegations of fraud and ex- 
tension of time.—aAn affidavit contro- 
verting a. plea of privilege in an ac- 
tion on notes may be sufficient, ‘al- 
though not expressly denying fraud 
and extension of time alleged in the 
plea. Lowery v. John Deere Plow Co., 
(Tex.Civ.App.) 50 S.W.(2d) 457. 


56. Greenville Gas, ete, Co. v. 
Commercial Finance Co., (Tex.Commn. 
App.). 298 S.W. 550; Lowery v. John 
Deere Plow Co., (Tex.Civ.App.) 50 S. 
W.(2d) 457; Hudgins y. Hansbro, 
(Tex.Civ.App.) 11 S.W.(2d) 607: Shel- 
ton v. Thomas, (Tex.Civ.App.) 11 S. 


W.(2d) 254; Grogan-Cochran Lum- 
ber Co. v. McWhorter, (Tex.Civ.App.) 
4 S.W.(2d). 995; Bishop-Babcock 


Sales Co. v. Lackman, (Tex.Civ. App.) 
4 S.W.(2d) 109; Moore y. Investment 
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by showing either that defendant is a resident of the 
county in which the action is brought®’ or that the 
case falls within some exception in the statute by 
virtue of which the particular suit may be maintain- 
ed in a county other than that of defendant’s resi- 
dence,®® although the language of the particular 
subdivision of the statute relied upon as furnishing 
the exception need not be pleaded,®® nor the subdi- 
The facts relied 


vision specifically referred to.®° 


Finance Corp., (Tex.Civ.App.) 299 S. 
W.(2d) 324; Griffin v. Burrus, (Tex. 
Civ.App.) 292 S.W. 561; Ryan v. John- 
son, (Tex.Civ.App.) 284 S.W. 652; 
Randsals vy. Green, (Tex.Civ.App.) 258 
S.W. 528; Masterson vy. O’Fiel, (Tex. 
Civ, Apps) 2219, ‘SUW. “L117. 

[a] Conrt cannot look beyond con- 
trovecting affidavit to sustain the 
venue. Grogan-Cochran Lumber Co. 
v. McWhorter, (Tex.Civ.App.) 4 S.W. 
(2d). 995. 


[b] Pleadings not adopted by the 
plea controverting a plea of privilege, 
or referred to therein (1) may not be 
considered in aid of the controverting 
plea. Bender v. Kowalski, (Tex.Civ. 
Wppa) = bs See (20) e20d.4% (2)) -Avecons 
troverting affidavit to a plea of privi- 
lege, which does not refer to nor at- 
tempt to incorporate plaintiff's orig- 
inal petition, must, of itself, support 
the controverting plea. Spencer v. 
Temple Trust Co., (Tex.Civ.App.) 36 
S.W.(2d) 602 [foll Spencer-v. Temple 
pe Co., (Tex.Civ.App.) 36 S.W.(2d) 
605]. 


57. Smith v. Woods, 
App.) 235 S.W. 720. 


58. World Co. v. Dow, (Tex.Commn. 
ADD e ole Su. 24.2) 'Gholsom iv. 
Thompson, (Tex.Civ.App.) 298 S.W. 
318; Jacobson v. Berwick, (Tex.Civ. 
App.) 289 S.W. 1035; Sugarland In- 
dustries v. Universal Mills, (Tex.Civ. 
App.) 275 S.W. 406; Citizens’ State 
Bank vy. Alexander, (Tex.Civ.App.) 
274 S.W. 184; Hood vy. Askey, (Tex. 
Civ.App.) 270 S.W. 1047; Parker v. 
Ertel, (Tex.Civ.App.) 266. S.W. 447; 
Lindley v. Merchants’, etc., State 
Bank, (Tex.Civ.App.) 264 S.W. 159; 
Accidental Oil Mills v. Shoemake, 
(Tex.Civ.App.) 254 S.W. 385; Clarke 
v. Taylor, (Tex.Civ.App.) 223 S.W. 
878. 


[a] Controverting pleas or a/ffi- 
davits held sufficient.—Sims v. Trin- 
ity Farm Const. Co., (Tex.Civ.App.) 
28 S.W.(2d) 856; Gold v. Insall, (Tex. 
Civ.App.) 8 S.W.(2d) 542; Smith v. 
Abernathy, (Tex.Civ.App.) 6 S.W.(2d) 
147; Griffin v. Linn, (Tex.Civ.App.) 
3 S.W.(2d) 148; Wood v. Tandy, (Tex, 
Civ.App.) 299 S.W. 282; Isselman y. 
American Exch. Nat. Bank, (Tex.Civ. 
App.) 293 S.W. 855; Griffin v. Burrus, 
(Tex.Civ.App.) 292 S.W. 561; Rogers 
yv. Alexander, (Tex.Civ.App.) 289 S.W. 
1070; McCaskill v. Clay, (Tex.Civ. 
App.) 284 S.W. 643; BH. L. Witt & Sons 
v. Stith, (Tex.Civ.App.) 265 S.W. 1076 
(not insufficient as matter of law); 
Wilson v. Gass, (Tex.Civ.App.) 260 S. 
W.'282; Randalls v. Green, (Tex.Civ. 
App.) 258 S.W. 528; Denby Truck Co. 
vy. Thompson, (Tex.Civ.App.) 248 S.W. 
427; First Nat. Bank v. Childs, (Tex. 
Civ.App.) 231 S.W. 807; Perkins vy. 
Texas Bank, etc., Co., (Tex.Civ.App.) 
230 S.W. 736. 


[b] Controverting pleas or affi- 
davits held insufficient.—Duffy v. Cole 
Petroleum Co., 5 S.W.(2d) 495, 117 
Tex, 387; Brown -v.. Cox,, (Tex.Ciy. 
App.) 53 S.W.(2d) 3848; Chicago 
Bridge & Iron Co. v. Bailey, (Tex.Civ. 
App.) 44 S.W.(2d) 452; Spencer v. 
Presbyterian Board of Ministerial Re- 
lief and Sustentation, (Tex.Civ.App.) 


(Tex.Civ. 


‘(Tex.Civ.App.) 299 S.W. 
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36 S.W.(2d) 606 [foll Spencer v. Citi- 
zens’ Sav. Bank & Trust Co., (Tex. 
Civ.App.) 86 S.W.(2d) 610; Spencer 
vy. Citizens’ Sav. Bank & Trust Co., 
(Tex.Civ.App.) 36 S.W.(2d) 609; Spen- 
eer v.. Straight, (Tex.Civ.App.) 36 S. 
W.(2d) 609; Spencer v. Missouri Val- 
ley College, (Tex.Civ.App.) 36 S.W. 
(2d) 609; Spencer v. Missouri State 
Life Ins. Co., (Tex.Civ.App:) 36 S.W. 
(2a) 609]; Spencer v. Temple Trust 
Co., (Tex.Civ.App.) 36 S.W.(2d) 604; 
Spencer v. Temple Trust Co., (Tex. 
Civ.App.) 36 S.W.(2d) 602, [foll Spen- 
cer v. Temple Trust Co., (Tex.Civ. 
App.) 36 S.W.(2d) 605]; Patterson 
Produce Co. v. Tombs, (Tex.Civ.App.) 
14 S.W.(2d) 959; Bender v. Kowalski, 
(Tex.Civ.App.) 13 S.W.(2d) 201; Hill 
v. Hunt, (Tex.Civ.App.) 12 S.W.(2d) 
638; Browne vy. Heid, (Tex.Civ.App.) 
12 S.W.(2d) 587; Grogan-Cochran 
Lumber Co. ‘v. McWhorter, (Tex.Civ. 
App.) 4 S.W.(2d) 995; Jaffee v. Walk- 
up, (Tex.Civ.App.) 2 S.W.(2d) 480; 
Jacobson vy. Berwick, (Tex.Civ.App.) 
289 S.W. 10385; Moore v. Investment 
Finance Corp., (Tex.Civ.App.) 299 S. 
W. 324; Penix y. Davis, (Tex.Civ. 
App.) 265 S.W. 718; Clarke v. Taylor, 
(Tex.Civ.App.) 223 S.W. 878. 


59. Walter v. Hammonds, (Tex. 
Civ.App.) 42 S.W.(2d) 1084. 

69. Walter v. Hammonds, supra. 
61. Brown v. Cox, (Tex.Civ.App.) 
53 S.W.(2d) 848; Walter v. Ham- 
monds, (Tex.Civ.App.) 42 S.W.(2d) 
1084; Jones v. Caldwell, (Tex.Civ. 


App.) 42 S.W.(2d) 1052; Paxton v. 
First State Bank of Tatum, (Tex.Civ. 
App.) 42 S.W.(2d) 837; Duvall v. Boy- 
er, .(Tex.Civ.App.) 35 S.W.(€2d) 1813 
Demmer v. Lampasas Auto Co., (Tex. 
Civ.App.) 84 S.W.(2d) 421; Bender v. 
Kowalski, (Tex.Civ.App.) 13 S.W.(2d) 
201; Harrison vy. Amador, -(Tex.Civ. 
App.) 9 S.W.(2d 279; Smith v.-Aber- 
nathy, (Tex.Civ.App.) 6 S.W.(2d) 147; 
Moore v. Investment Finance Corp., 
324; Mead- 
ows & Co. v. Turner, (Tex.Civ.App.) 
270 S.W. 899; Penix v. Davis, (Tex. 
Civ. App) 1265 SW. “Ls Nacle: ve 
Weatherby & Co., (Tex.Civ.App.) 236 
S.W. 509; Green v. Partin, (Tex.Civ. 
App.) 235 S.W. 646; Gottlieb v. Dis- 
mukes, (Tex.Civ.App.) 230 S.W. 792; 
Cassidy-Southwestern Commun, Co. v. 
Chupick Bros., (Tex.Civ.App.) 225 S. 
W. 215; Hutchison y. R. Hamilton & 
Son, (Tex.Civ.App.) 223 S.W. 864; 
Masterson v. O’Fiel, (Tex.Civ.App.) 
219 S.W. 1117. 


[a] This is true even though such 
allegations would be a repetition of 
jurisdictional facts alleged in the pe- 
tition. Penix v. Davis, (Tex.Civ. 
App.) 265 S.W. 718. 


[b] Mode of allegations.—A stat- 
ute requiring that the controverting 
plea shall set out specifically the fact 
or facts relied on to confer venue of 
the cause on the court where it is 
pending “requires that the contro- 
verting affidavit shall itself contain 
allegations of the facts which are 
claimed te confer jurisdiction on the 
court where the suit is filed, or, at 
the very least, to refer to and make a 
part of the controverting plea the 
petition in which the allegations are 


i 


[§ 320, 


on by plaintiff to support the venue must be spe- 
cifically set forth*®! and in opposing the plea of priv- 
ilege plaintiff must rely solely on the facts set forth 
in his controverting plea or affidavit,®? and the pe- 
tition eannot be looked to for specific facts where 
the controverting plea makes no reference to it.®* 
Plaintiff may not, in his controverting affidavit, set 
up a new or different cause of action than that which 
is set forth in his complaint or petition.** 


While 


made, or attach the petition to the 
controverting plea as an exhibit with 
reference thereto for that purpose.” 
Jacobson vy. Berwick, (Tex.Civ.App.) 
289 S.W. 1035, 1037. 

{[c] In suits pertaining to real es- 
tate, only fact question necessary to 
be alleged in controverting affidavit 
and established on hearing of plea of 
privilege is that the land is located 
within the county of the suit. Wal- 
ter y. Hammonds, (Tex.Civ.App.) 42 
S.W.(2d) 1084. 


[d] Place of performance of con- 
tract.—(1) To overcome defendant’s 
plea of privilege to be sued in the 
county of his residence on the ground 
the contract involved was perform- 
able in- the county wherein the suit 
was brought, plaintiff’s controvert- 
ing plea must sufficiently allege a 
binding contract performable in that 
county. Brown y. Cox, (Tex.Civ.App.) 
53 S.W.(2d) 848. (2) Allegation of 
ultimate facts is sufficient. Demmer 
v. Lampasas Auto Co., (Tex.Civ.App.)- 
34 S.W.(2d) 421. 

[e] Necessary parties.—Demmer 
v. Lampasas Auto Co., (Tex.Civ.App.) 
34 S.W.(2d) 421. 

_[f] Evidentiary facts.—iIn an ac- 
tion on purchase-money notes, plain- 
tiff in controverting plea need not al- 
lege that one urging a plea of privi- 
lege purchased an automobile with 
record notice of mortgage and was in 
possession thereof. Demmer y. Lam- 
pasas Auto Co., (Tex.Civ.App.) 34 S. 
W.(2d) 421. 

62. American Fruit Growers v. 
Sutherland, (Tex.Civ.App.) 50 S.W. 
(2d) 898 [foll American Fruit Grow- 
ers v. Sutherland, (Tex.Civ.App.) 53 
S.W.(2d) 1118; American Fruit Grow- 
ers v. Luttring, (Tex.Civ.App.) 50 S. 
W.(2d) 901]; Wood v. Tandy, (Tex. 
Civ.App.) 299 S.W. 282, 284; Gholson 
Migs oP ECs, (Tex.Civ.App.) 298 S.W. 


“The plaintiff can no longer rely on 
the allegations of his petition ag pri- 
ma facie proof of his right to main- 
tain the suit where brought, but must 
rely on the facts stated in his con- 
testing plea.” Wood v. Tandy, supra 
[foll Meadows y. Turner, (Tex.Civ. 
App.) 270 S.W. 899]. . 


[a] “he petition can be looked to 
as determining the character of the 
action, as furnishing a predicate up- 
on which to base the facts stated in 
the contesting plea.’ Wood v. Tandy, 
(Tex.Civ.App.) 299 S.W. 282, 284. 


63. Brown v. Cox, (Tex.Civ.App.) 
53 S.W.(2d) 848. 


64. Sayeg v. Federal Mortg. Co., 
(Tex.Civ.App.) 16 S.W.(2d) 567 [foll 
Witting v. Towns, (Tex.Civ.App.) 265 
S.W. 410]. 


[a] Illustration.—Where, in an ac- 
tion on a check which was* not paid, 
the petition contained no suggestion 
of fraud in connection with the giv- 
ing of the check, and defendant filed a 
plea of privilege to be sued in the 
county of his residence, and the con- 
troverting affidavit, for the purpose of 
retaining venue in the county where 
the action was brought, attempted to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 320-325] 


the econtroverting affidavit need not replead the cause 
of action,®® or specifically make the petition part 
of the affidavit,®® the allegations of plaintiff’s peti- 
tion may be incorporated into the controverting 
plea®’ by reference,*® but in such case the allega- 
tions of the petition become a part of the contesting 
plea only as a predicate for the introduction of evi- 
denee,®® although it has been held that the facts al- 
leged may be considered in ruling on the plea.’° 


[§ 321] (3) Signature and Verification. The con- 
troverting affidavit must be duly signed™? and prop- 
erly verified,*? and must be based upon knowledge 


of affiant and not merely upon information and be- 
hef.7§ - 


[§ 322] (4) Amendment. If defective, the con- 
troverting affidavit is subject to amendment’? as 
other pleadings,‘® and after the time for contest,7® 
the amendment relating back to and superseding the 
original affidavit\'7 

[§ 323] (5) Notice and Service Thereof. Notice 
of a controverting affidavit and hearing on the plea 
of privilege is jurisdictional,*® and the court has 
no authority to hear and overrule the plea in the 
absence of such notice.*® Service of a copy of the 
controverting plea must be had upon a defendant 
who has filed a plea of privilege,®° or he must waive 
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service,?t and without such notice or waiver the 
court is without jurisdiction to hear and overrule 
the plea.82 The service may be made by any per- 
son who would be a competent witness on the trial.** 


[§ 324] 9. Counter Application for Retention of 
Cause. Where permitted by statute,** plaintiff may 
file a counter motion to retain the cause for the con- 
venience of witnesses,8® provided defendant has an- 
swered.®® Filing of a demurrer to the complaint 
after answer does not nullify the counter motion*? 
which is addressed largely to the discretion of the 
trial court,®® whose determination will not be dis- 
turbed on appeal unless clearly abused.*® Defend- 
ant’s motion for a change of venue on the ground 
of residence is not to be nullified by counter motions 
of plaintiff setting up other grounds,®® but a defend- 
ant, by procuring an ex parte order extending his 
time for pleading, can not absolutely deprive plain- 
tiff of an opportunity to oppose the application for 
a change,®? since the court, in the exercise of a 
sound discretion, may postpone the hearing on de- 
fendant’s motion until the issues have been framed.°? 


[§ 325] 10. Effect of Pending Application. Un- 
der some statutes, the mere making of an applica- 
tion for a change of venue does not deprive the court 
of jurisdiction,®* but the court retains it until the 


set up a cause of action fraudulent 
in its character, the plea of privilege 
should have been sustained. Sayeg v. 
Federal Mortg. Co., (Tex.Civ.App.) 
16 S.W.(2d) 567. 

65. Winn v. Schramm, (Tex.Civ. 
‘App.) 89 S.W.(2d) 645; Demmer v. 
Lampasas Auto Co., (Tex.Civ.App.) 
84 S.W.(2d) 421. 

66. Winn v. Schramm, (Tex.Civ. 
App.) 39 S.W.(2d) 645. 

67. Citizens’ State Bank v. Alex- 
ander, (Tex.Civ.App.) 274 S.W. 184. 


68. Paxton v. First State Bank of 
Tatum, (Tex.Civ.App.) 42 S.W.(2d) 
837; Shafer v. Swift, (Tex.Civ.App.) 
256 S.W. 309. 

fa] If the controverting plea or 
affidavit refers to the pleadings in 
the case and makes them a part there- 
of, this is_ sufficient, provided the 
pleadings allege facts necessary to 
show venue under the particular ex- 
ceptions claimed. Penix y. Davis, 
(Tex.Civ.App.) 265 S.W. 718. 


{b] A yreference to abandoned 
pleadings for allegations of fraud is 


insufficient. Shafer v. Swift, (Tex. 
Civ. App.) 256 S.W. 309. 
69. Citizens’ State Bank vy. Alex- 
ander, (Tex.Civ.App.) 274 S.W. 184. 
70. Paxton v. First State Bank of 
Tatum, (Tex.Civ.App.) 42 S.W.(2d) 
837. 


71. Finkelstein v. M. H. Reed & 
Co., (Tex.Civ.App.) 15 S.W.(2d) 110. 

72, Fitzgerald vy. Browning-Ferris 
Mach. Co., (Tex.Civ.App.) 49 S.W.(2d) 
489; Finkelstein v. M. H. Reed & Co., 
(@ex CivzApp,), wtb’ S.-W.) 1105 
Smith vy. Daniels, (Tex.Civ.App.) 288 
S.W. 496. 

[a] Verification held sufficient.— 
Ruttencutter v. Chapman, (Tex.Civ. 
App.) 288 S.W. 283. 

[b] Verification held insufficient. 
—Smith v. Abernathy, (Tex.Civ.App.) 
6 S.W.(2d) 147. 

{c] Failure to sign jurat to affi- 
davit verifying a plea controverting 
a plea of privilege was held immate- 
rial, where not attacked until after 
timely amendment. Fitzgerald v. 
Browning-Ferris Mach. Co., (Tex.Civ. 


App.) 49 S.W.(2d) 489. 

73. Finkelstein v. M. H. Reed & 
Co., (Tex.Civ.App.) 15. S.W.(2d) 110; 
BE. L. Witt & Sons v. Stith, (Tex.Civ. 
App.) 265 S.W. 1076. 

74. Downing v. Southwestern Drug 
Corporation, (Tex.Civ.App.) 53 S.W. 
(2d) 827; Fitzgerald v. Browning- 
Ferris Mach. Co., (Tex.Civ.App.) 49 
S.W.(2d) 489; Duvall v. Boyer, (Tex. 
Civ.App.) 35 S.W.(2d) 181; Landa 
Cotton Oil Co. v. Watkins, (Tex.Civ. 
App.) 255 S.W. 775. 


TS. Duvarl_v,.. Boyer Clex.Civ; 
App.) 35 S.W.(2d) 181; Miller v. Fram, 
(Tex.Civ.App.) 2 S.W.(2d) 1008. 


76. Miller vy. Fram, supra. 


77. Duvall v.. Boyer, (Tex.Civ. 
App.) 85 S.W.(2d) 181. 
78. Austin Bridge Co. v. Wren, 


(Tex.Civ.App.) 297 S.W. 654; E. L. 
Witt & Sons vy. Stith, (Tex.Civ.App.) 
265 S.W. 1076; Denby Truck Co. v. 
Thompson, (Tex.Civ.App.) 248 S.W. 
427; Doak v. Biggs, (Tex.Civ.App.) 
235 S.W. 957. 


[a] After default.—Defendants, 
applying for a writ of error after de- 
fault judgment rendered, after filing 
of a properly verified amended peti- 
tion and controverting affidavit to 
plea of privilege, as authorized by 
the court, pursuant to the appellate 
court’s mandate, neéd not be again 
served with notice of affidavit and 
time for hearing thereon, nor with a 
copy thereof, under Vernon Civ. St. 
Annot. Suppl. (1918) art 1903. E. L. 
Witt & Sons v. Stith, (Tex.Civ.App.) 
265 S.W. 1076. 


Notice of hearing see infra § 328. 


79. Cochran y. Crow, (Tex.Civ. 
App.) 4 S.W.(2d) 1038; Denby Truck 
Co. v. Thompson, (Tex.Civ.App.) 248 
S.W. 427; Doak v. Biggs, (Tex.Ciy. 
App.) 235 S.W. 957. 


{a] There is no presumption of 
service of notice of filing of a contro- 
verting affidavit. Denby Truck Co. v. 
Thompson, (Tex.Civ.App.) 248 S.W. 
A27 (this is true even though the 
judgment on the plea recites that de- 
fendants were duly served). 


80. Scruggs v. Gribble, (Tex.Civ. 


App.) 17 S.W.(2d) 153. 

81. Scruggs v. Gribble, supra. 

82. Scruggs v. Gribble, supra. 

83. Doak vy. Biggs, (Tex.Civ.App.) 
ZOO NO AVV MOOT 

[a] Service by officer not neces- 
sary. Doak v. Biggs, (Tex.Civ.App.) 
2385 S.W. 957. 

84 See statutory provisions. 


85. Behrman vy. Pioneer Pear] But- 
ae Co., 181°N.Y.S. 59; 190 App.Div. 

86. Sowers v. Sowers, 16 P.(2d) 
176, 127° Cal.App. 579; Jansing v. 
Bowen, 3° P.@2d) 327, 117 Cal Apps 31: 
James Rolph & Co. v. Krueger, 286 
P. 1060, 105 Cal.App. 35; San Jose 
Hospital v. Etherton, 258 P. 611, 84 
Cal.App. 516. 

[a] Names of witnesses.—Where 
the issues were not settled, and plain- 
tiff’s affidavit supporting a counter 
motion failed to state the names of 
witnesses, a motion for change should 
not have been denied for convenience 
of witnesses. San JoSe Hospital v. 
Etherton, 258 P. 611, 84 Cal.App. 516. 


87. Sowers v. Sowers, 16 P.(2d) 
176, 127 Cal.App. 579. : 

88. Sowers v. Sowers, supra. 

89. Sowers v. Sowers, supra, 

[a] MTllustration.—The court did 
not abuse its discretion in granting 
a divorced wife’s counter motion in 
her suit against her former husband 
for the support of their minor daugh- 
ters to retain trial, the place of which 
defendant had moved to change to 
the county of his residence, in the 
county of venue. Sowers v. Sowers, 
16 P.(2d) 176, 127 Cal.App. 579. 

90. State v. Superior Court of Spo- 
ied County, 187 P. 708, 110 Wash. 

91. Allis v. White, 72 N.W. 1070, 
70 Minn. 186. 


92. Allis v. White, supra. 


93. Brewster v. Cahill, 65 N.E. 233, 
199 Ill. 309 [dism 24 S.Ct. 857, 194 U. 
S. 628, 48 L.Ed. 1158]; Galeytv. Mason, 
91 N.B. 561, 174 Ind. 158, Ann.Cas. 
19126712903. State. exe rely Word av. 
Hogan, 27 S.W.(2d) 21, 324 Mo, 1130; 
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order changing the venue is actually made and en- 
tered.°* Under other statutes, however, an affida- 
vit for removal,®® or a motion for a change,?® op- 
erates as a supersedeas,®? the question of removal 
becomes a substantial right,°® and the court is de- 
prived of further jurisdiction in the case,®® provid- 
ed the conditions prescribed by the statute exist,* 
except as to orders in connection with the change of 
venue.” In some states, however, this is true only if 
it is shown that the action was brought in the wrong 
county.? Under some statutes, where the venue is 
improperly laid, and defendant complies, or duly 
tenders compliance, with all the provisions of the 
law, the place of trial is thereby changed,* but it 
is otherwise where the original venue is properly 
laid,® and it has also been held that the affidavit and 
demand become operative only in connection with 
a motion for removal.® <A plea of privilege goes to 
the venue,’ and not merely to the propriety of the 
service of process on defendant. Where such a 
plea is filed by defendant, and controverted under 
oath by plaintiff, a preliminary question as to the 


Little Tarkio Drainage Dist. No. 1 


‘VENUE 


City Suburban Belt R. Co. v. Kansas 


[§§ 325-326 


jurisdiction of the court over defendant is present- 
ed and, until such issue is disposed of, the power of 
the court to adjudicate other issues or proceed with 
a trial upon the merits is automatically arrested.® 
Hence, the court cannot enter judgment in the main 
suit against defendant,!° but nevertheless, the ju- 
risdiction of the subject matter of the plea remains 
in the court until it surrenders, by affirmative ac- 
tion, jurisdiction thereof,!1 and it may determine 
whether the complaint states a cause of action,?? 
or grant a nonsuit!? or an order of dismissal on 
plaintiff’s motion.++ The filing of an uncontroverted 
plea of privilege by one of several defendants does 
not itself deprive the court of jurisdiction to dis- 
miss the cause as to such defendant+® and to enter 
judgment against the remaining defendants after 
such dismissal.t® However, when a proper plea is 
filed, defendant is entitled to have the case trans- 
ferred to the county of his residence, unless plaintiff 
both pleads and proves facts essential to maintain- 
ing venue in the county where the suit is filed.17 


[§ 326] 11. Hearing and Determination—a. In 


McDuffie, 58 P. 4, 125 Cal. 334. (2) 


v. Richardson, 126 S.W. 1021, 227 Mo. 
°252; In re Whitson, 1 S.W. 125, 89 Mo. 
58; Sineclare Coal Co. v. Tabor-Grigg 
Coal Co., (Mo.App.) 272 S.W. 701. 


[a] Suspension of action on mo- 
tion.— (1) It is proper to suspend ac- 
tion on a motion for a change of venue 
till after the issues are closed. Galey 
v. Mason, 91 N.H. 561, 174 Ind. 158, 
Ann.Cas.1912C 1290. (2) An applica- 
tion for change of venue, in a case ap- 
pealed to the circuit court from the 
decision of the board of county com- 
missioners ordering a local option 
election, need not be ruled on, where 
the court sustains a motion to dismiss 
the appeal. Galey v. Mason, supra. 

[6b] Permitting introduction cf 
evidence.—The venue not having been 
changed when the court was asked to 
pass on the motion to reopen the case 
before the master and allow defend- 
ants, who had relied on the insufficien- 
ey of complainant’s evidence, to in- 
troduce evidence, it was not error to 
grant the motion, although before it 
was made defendants were notified 
that a motion for change of venue 
would be made. Brewster v. Cahill, 
65 N.B. 233, 199 Ill. 309 [dism 24 S.Ct. 
857, 194 U.S. 628, 48 L.Ed. 1158]. 


[ec] Setting aside execution sale.— 
The filing of an application for a 
change of venue in the main proceed- 
ing does not oust the court of jurisdic- 
tion to determine a motion to set aside 
an execution sale. State ex rel. Ford 


v. Hogan, 27 S.W.(2d) 21, 324 Mo. 
1130. 
[d] Dismissal of appeal.—There 


was no error in ruling on a motion to 
dismiss appeals to the circuit court 
from a decision of the board of coun- 
ty commissioners ordering a local op- 
tion election, although motions by ap- 
pellants for a change of venue were 
pending. Galey v. Mason, 91 N.E. 561, 
174 Ind. 158, Ann.Cas.1912C 1290. 


[e] Prejudice of judge.—Sinclare 
Coal Co. v. Tabor-Grigg Coal Co., (Mo. 
App.) 272 S.W. 701. 


{f] Local prejudice.—Sinclare Coal 
Co, Vv. Tabor-Grige Coal Co, (Mo: 
App.) 272 S.W. 701. 


94. People v. Lee, 143 N.E. 196, 311 
Till. 552 [error’ dism “46 S.Ct. 23, 269 
U.S. 593,70 L.Ed. 429]; Little Tarkio 
Drainage Dist. No. 1 v. Richardson, 
126 S.W. 1021, 227 Mo. 252; Kansas 


Citvin Stale oq Ort Ooms sa SnW adios 
118 Mo. 599; In re Whitson, 1 S.W. 
125, 89 Mo. 58. 

95. Hughes v. Mine Hill & S. H. 
ER COs, BOR am Sialic 

96. Roberts & Hoge v. Moore, 116 
S.B. 728, 185. N.C. 254. 


97. Hughes v. Mine Hill & S. H. R. 
Cos, 30, Pans L7. 

98. Roberts & Hoge v. Moore, 116 
S.E. 728, 185 N.C. 254. 

99. Brown v. Bache, 72 N.Y.S. 687, 
66 App.Div. 367; Willson vy. Hender- 
son, 15 How.Pr. (N.Y.) 90; Hughes -v. 
Mine Hill & S. H. R: Co., 30 Pa. 517; 
In re Fraser’s Will, 116 N.W. 3, 135 
Wis. 401; Rines v. Boyd, 7 Wis. 155. 


[a] Inquest on call of calendar.— 
Where a motion for a change of venue 
was made by defendant, and while the 
question was under advisement plain- 
tiff took an inquest on a regular call 
of the calendar, there being no state 
of the proceedings, and a decision was 
subsequently rendered granting the 
motion, the inquest was irregular. 
Willson v. Henderson, 15 How.Pr. 
(N.Y.) 90. 

{b] Admitting other parties plain- 
tiff.—After motion for a change of 
venue, an order admitting other par- 
ties plaintiff, ‘‘without prejudice to 
any existing rights of defendants,” 
did not affect the rights of the parties 
under the motion, Brown vy. Bache, 
72 N.Y.S. 687, 66 App.Div. 367. 


1. Bonnell v. Gray, 36 Wis. 574. 


[a] Illustration. — Under statute 
defendant’s demand and notice of mo- 
tion to change the place of trial to the 
county where he resides does not op- 
erate to stay proceedings, except in 
case where both the action was com- 
menced and the summons was served 
in another county. Bonnell v. Gray, 
36 Wis. 574. 

2. Lamar Alfalfa Milling Co. v. 
Bishop, 250 P. 689, 80 Colo. 369; Simp- 
son v. Simpson, 165 Ill.App. 515; In re 
Fraser’s Will, 116 N.W. 38, 135 Wis. 
401. 

3. Miles v. Wright, 194 P. 88, 22 
ALIA oper NwLs. due HCO, 

[a] In California (1) while a mo- 
tion by a nonresident of the county 
for a change of venue is pending the 
court has no power to pass on a de- 
murrer to the complaint. Nolan v. 


The giving of notice of motion for a 
change of venue under Code Civ. Proc. 
§ 397 for disqualification of the judge, 
does not deprive the court of jurisdic- 
tion to proceed with the trial of the 
action. Dakan v. Superior Court of 
Santa Cruz County, 82 P. 1129, 2 Cal. 
App. 52. = 


4 Healy v. Mathews, 121 N.W. 428, 
108 Minn. 125; State v. District Court 
of Meeker County, 79 N.W. 960, 77 
Minn. 302. 


5. Healy v. Mathews, 121 N.W. 428, 
108 Minn. 125. 


6. O’Hanion v. Great Northern Ry. 
Co., 245 BP. 518, 76 Mont. 128. 


7. Nettles v. Gulf Fertilizer Co., 83 
S.E. 298, 78 Fla. 490; H. H. Watson 
Co. v. Cobb Grain Co., (Tex.Commn. 
App.) 292 S.W. 174 [rev (Civ.App.) 
290 S.W. 842]; McLendon vy. Arm- 
strong, (Tex.Civ.App.) 239 S.W. 282. 

[a] Sustaining the plea does not 
abate the suit but simply changes the 
venue. Brooks v. Wichita Mill, ete., 
Co., (Tex.Civ.App.) 211 S.W. 288. 

8 Nettles v. Gulf Fertilizer Co., 
83 So. 298, 78 Fla. 490. 

9. Wallace v. Adams, 
App.) 243 S.W. 572. 

10. Texas-Louisiana Power Co. v. 
re (Tex.Commn.App.) 48 S.W.(2d) 

11. Texas-Louisiana Power Co. ‘v. 
Wells, supra. 

12. Carpenter v. Kone, 
208, 54 Tex.Civ.App. 264. 

Loy H. SEL Watson, (Cor, Va Copp 
Grain Co., (Tex.Commn.App.) 292 S. 
W. 174 [rev (Civ.App.) 290 S.W. 842]; 
Hewitt v. De Leon, (Tex.Civ.App.) 293 
S.W. 301. : 

[a] Reason for rule.—A plea of 
privilege is not a cross'action or a 
claim for affirmative relief, the right 
to a hearing on which cannot be preju- 
diced by nonsuit. H. H. Watson Co, 
v. Cobb Grain Co., (Tex.Commn.App.) 
292 S.W. 174 [rev (Civ.App.) 290 S. 
W. 842). 

14. H. H. Watson Co. vy. Cobb Grain 
Co., supra. 

15. Collins v. Herd, (Tex.Civ.App.) 
295 S.W. 216. 


16. Collins v. Herd, supra. 


17. Vilbig Motor Freight Lines v. 
Jenness, (Tex.Civ.App.) 34 S.W.(2d) 


(Tex.Civ. 


118 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 326-327] 


General. The right to a change of venue is to be 
determined by the status of the parties joined as de- 
fendants as revealed by the pleadings existing when 
the parties claiming the right first appeared.t® For 
the purpose of defendant’s motion to remove a cause 
to another county, the allegations of the complaint 
must be deemed denied.'® In Texas, although in a 
proper case the court may overrule a plea of priv- 
ilege without a controverting affidavit or statutory 
notice,?° where an application made on proper 
grounds and in the proper manner is attacked by 
the adverse party on grounds stated and in the man- 
ner prescribed by statute, an issue is formed which 
the court must try.?? It is ineumbent upon plaintiff 
to bring the matter to a hearing,?”? at the term at 
which the plea is filed.?* 


[§ 327] b. Time for Hearing. In the absence of 


. statutory requirement, time for hearing an applica- 


tion for a change of venue rests with the court and 
the parties,** and, while it has been held that plain- 
tiff may bring defendant’s motion on for hearing 
at any time,?® the hearing should be had as soon as 
circumstances will permit.2° It is within the dis- 
eretion of the court to hear the motion at the term 
at which it is presented, or to postpone its consid- 
eration to the term to which the cause stands con- 
tinued.2* An application to ehange the venue of 
an action at law may be heard notwithstanding the 
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court is in session to hear chancery cases,?* but the 
motion need not be entertained while the court 1s 
engaged in hearing another motion,?® nor need it 
stop the hearing of cases at the circuit for the pur- 
pose,*® nor need it-be heard during the time for an- 
swering, although the application must have been 
made within that time.*! Plaintiff’s motion to re- 
tain the place of trial for convenience of witnesses 
need not be postponed until defendant’s motion is 
heard and granted.*2 It has been held error to 
refuse to hear a motion for a change of venue until 
after a motion for temporary alimony is heard,** 
or until such alimony is paid,?* nor can a hearing 
be postponed to permit an amended answer present- 
ing the defense relied on for the change.*® 


In Texas, the time for hearing a plea of privilege 
is regulated by statutes which have varied in their 
provisions from time to time,*®® and it has been held 
that a plea of privilege should be disposed of at 
the same term of court at which it is filed,*? and also 
that it must be heard at the term succeeding that 
to which the case is returnable*® or at which the 
plea is filed®® unless the business of the court pre- 
vents its consideration at. that term,*® in which case 
the court may hear the plea at the following term,*? 
or unless the hearing at the proper time is waived.” 
The court may however, for good cause shown, al- 
low a contest of a plea of privilege, even though the 


684 [foll Vilbig Motor Freight Lines 
v. Rendl, (Tex.Civ.App.) 34 S.W.(2d) 
685; Vilbig Motor Freight Lines v. 
Marek, (Tex.Civ.App.) 34 S.W.(2d) 
685]. 

is. Ciung vy: Watt, 221-P. 17,190 
Cal. 155; Donohue v. Wooster, 124 
BPe730, 163'°Caly 114; “Hereuson ’ v. 
Koerber, 230 P. 476, 69 Cal.App. 47. 


19. Bridgers v. Crmond, 62 S.E. 
422, 148 N.C. 375. 


20. Humble Pipe Line Co. vy. Kin- 
caid, (Tex.Civ.App.) 19 S.W.(2d) 144. 

[a] Where suit for personal in- 
juries was brought in tthe county 
where the accident occurred, the court 
could overrule a plea of privilege 
without controverting affidavit or 
statutory notice. Humble Pipe Line 
Co. v. Kincaid, (Tex.Civ.App.) 19 S. 
W.(2d) 144. 


Controverting affidavit and notice 
see supra §§ 319-323. 


21. Freeman v. 
App.) 136 S.W. 113. 


22. American Fidelity & Casualty 
Co. v. Jones Transfer & Storage Co., 
(Tex.Civ.App.) 46 S.W.(2d) 1054; 
Sanders v. McFarland, (Tex.Civ. App.) 
16 S.W.(2d) 440; Sibley v. Sheerin, 
CLEVCIV-ApPPO” Let Los VW. Dose due Ta: 
Witt & Sons v. Stith, (Tex.Civ.App.) 
265 S.W. 1076. 


{a] Koss of right to controvert 
plea.— Where plaintiff failed to seek 
service of notice of his controverting 
affidavit and a hearing thereon at the 
first term of court after the plea of 
privilege was filed, he lost his right to 
controvert the plea, and the court had 
no authority to continue the hearing 
and to hear and determine the contest 
at a subsequent term. Sanders v. 


Ortiz; (Tex.Civ. 


MacFarland, (Tex.Civ.App.) 16 S.W. 
(2d) 440. 
[b] Facts not amounting to waiver 


of defendant’s right.— Where the stat- 
ute provides that the hearing of a 
plea of privilege shall not be post- 
poned longer than sixty days after 


{67 C. J.—13] 


’ 


the filing thereof unless by order of 
the court, entered by agreement of the 
parties, defendant does not lose his 
right to a hearing on the plea because 
of the failure to evidence a postpone- 
ment by a duly entered order. Sibley 
v. Sheering, (Tex.Civ.App.) 287 S.W. 
58. 


23. American Fidelity & Casualty 
Co. v. Jones Transfer & Storage Co., 
(Tex.Civ.App.) 46 S.W.(2d) 1054; 
Sanders v. MacFarland, (Tex.Civ. 
App.) 16 S.W.(2d) 440. 

24. Farmers’ State Alliance v, 
Murrell, 25 S.E. 785, 119 N.C. 124. 


25. Pace v. Wolfe, 289 P. 1102, 76 
Utah 368. 
26. O’Hanion v. Great Northern 


Ry. Co., 245 P. 518, 76 Mont. 128. 


[a] Movant must not be guilty of 
jaches.—O’Hanion vy. Great Northern 
Ry. Co., 245 P. 518, 76 Mont. 128. 

27. Coit v. Elliott, 28 Ark. .294. 

28. Peru Coal Co. v. Merrick, 79 Ill. 
PO. 

29. Schuetze v. Continental 
Ins. Co., 34 N.W. 90, 69 Wis. 252. 


30. Marsh v. McLaughlin, 
Supl)ebs Ary 93d 


[a] Chambers motion.—Marsh v. 
McLaughlin, (N.J.Sup.) 51 A. 931. 


Life 


(N.S. 


31. Barbour v. Fidler, 141 N.W. 88, 
SLES. Dies bit. 
$2. Bald v. Kuhnert, 166 N.Y.S. 


84. 

33. Hennessy v. Nicol, 38 P. 649, 
1Q5 iCal. US's: 

34. Hennessy v. Nicol, supra. 

35. Kelley v. Ward, 134 N.Y.S. 451, 
149 App.Div. 443, 3 N.Y.Civ.Proc.N.S. 
260. 

36. See statutory provisions. 

S77. Smith’ v...Realty- Trust Cos 
(Tex:Civ-App:) 285 Siw. 907; Davis 
v. Southland Cotton Oil Co., (Tex. 
Civ.App.) 259 S.W. 298. 

38. Griffin v. Linn, (Tex.Civ.App.) 


3 S.W.(2d) 148. 


39. Austin Bridge Co. v. Wren, 
(Tex.Civ.App.) 297 S.W. 654. 


40. Griffin v. Linn, (Tex.Civ.App.) 
3 S.W.(2d) 148; Austin Bridge Co. v. 
Wren, (Tex.Civ.App.) 297 S.W. 654. 


41. Austin Bridge Co. v. Robinson, 
(Tex.Civ.App.) 299 S.W. 444. 


42. Thomas v. Plainview Cotton 
Oil) (Go). \(TexCivApp.)48) Sows 2a) 
745; Griffin v. Linn, (Tex.Civ.App.) 
3 S.W.(2d) 148; Austin Bridge Co. v. 
Wren, (Tex.Civ.App.) 297 S.W. 654. 


[a] Burden is on plaintiff (1) to 
show that the requirements of the 
business of the court prevented con- 
sideration of the plea at the term fol- 
lowing that to which the case was 
returnable or that a hearing at that 
term of court was waived. Griffin v. 
Linn, (Tex.Civ.App.) 3 S.W.(2d) 148; 
Austin Bridge Co. v. Wren, (Tex.Civ. 
App.) 297 S.W. 654. (2) But his fail- 
ure to account for the delay may be 
waived by. defendant. Griffin v. Linn, 
supra. 


[b] Circumstances amounting to 
waiver.—Where an order overruling a 
plea of privilege was set aside and 
the plea set down for hearing at a 
subsequent date and defendants pro- 
ceeded to trial upon the plea without 
objection, they waived any objection 
which they might have had on the 
ground that the hearing was after the 
time limited by statute from the filing 
of the plea within which such plea 
must be heard or on the ground of any 
other irregularity in connection with 
the plea. Smith v. Realty Trust Co., 
(Tex.Civ.App.) 285 S.W. 907. 


[c] Presentation without objec- 
tion.—The trial court’s error in fail- 
ing to dispose of a plea of privilege 
at the proper term may be waived by 
defendant’s presentation of tthe plea 
without. objection at a subsequent 
term. Thomas v. Plainview Cotton 
on Co., (Tex.Civ.App.) 48 S.W.(2d) 


194 [67 C.J.] 
contest be filed after the lapse of the statutory 
time.** A hearing on a plea of privilege may be 
postponed by the court pursuant to an agreement of 
the parties,+# but where no written motion or applh- 
sation for postponement of the hearing has been 
made, it is not an abuse of discretion to refuse a ver- 
bal request for postponement made after the court 
has announced its ruling on the plea.*® 


[§ 328] c. Notice of Hearing. Where the statute 
permits defendant to move for a change of venue at 
any time before the time to answer expires he will 
not be deprived of such right by a provision in the 
statutes for notice which does not confer an abso- 
lute right.*® 


In Texas, under the statute,** unless the parties 
have agreed upon a date for a hearing,*® a hearing 
on a plea of privilege may not be had until a copy 
of the controverting plea with a notation thereon as 
to the hearing has been served on defendant or his 
attorneys for at least ten days excluding the day of 
service and the date of hearing;4® but where the 
notice of hearing is defective the court has power to 
continue the hearing for service and to hear and de- 
termine the plea at the next term.®® A hearing of a 
plea without notice given to defendant in the manner 


43. Texas-Louisiana Power Co. v. 
Ws. (Tex.Commn.App.) 48 S.W.(2d) 
78. 


44. Smith v. Realty Trust Co., 


[b] 


VENUE 


(Tex.Civ.App.) 5 S.W.(2d) 589. 

Mailing to defendant’s attor- 
neys a copy of the controverting affi- 
davit is not sufficient notice to war- 


[§§ 327-329 


and within the time required by statute has been held 
unauthorized,®! unless notice is waived.®? It is in- 
cumbent upon plaintiff to file his contest to a plea 
of privilege in such time as to give defendant the 
full notice to which he is entitled and still per- 
mit final disposition of the matter during the term 
at which the plea is filed,®* and, where a plea of priv- 
ilege is contested too late for notice, trial, and dis- 
position at the first term of court, an order contin- 
uing the hearing and disposition of the contest and 
plea. to the next term is void as without jurisdic- 
tion.°+ But where controverting affidavits were 
filed in time and defendant’s attorneys knew of the 
filing thereof and of the setting of a hearing there- 
on, but certified copies were not served in time, the 
hearing should have been postponed and it was er- 
ror to sustain the plea of privilege.®® 


[§ 329] d. Conduct of Hearing in General. An 
application for a change of venue is usually heard 
on affidavits and verified pleadings,®® as of the time 
applicant first appeared in the ecase,°? although evi- 
dence of other kinds may also be given,®* and the ju- 
rors®® and the judge may be sworn as witnesses.®? 
The court has some discretion as to the number of 
witnesses he will hear,®+ and may decide the applica- 


56. Woods v. Berry, 286 P. 1078, 


105 Cal.App. 90 
57. Bremen Elevator Co. v. Farm- 
ers’ & Merchants’ Bank of Sheyenne, 


(Tex.Civ.App.) 285 S.W. 907 (under 
statute). 


45. Parker v. Ertel, (Tex.Civ.App.) 
266 S.W. 447. 


46. Roberts & Hoge v. Moore, 116 
SH (28, 185 NC: 254. 


[a] Thus, a motion for a change of 
venue ig entitled to consideration, al- 
though it appears that it was filed 
together with a supporting affidavit 
two days before the time for answer- 
ing expired, and the notice to the ad- 
verse party fixed the time of hearing 
ata date six days later, notwithstand- 
ing the statute providing that notices 
of hearing on motions shall be given 
ten days before ‘the time of hearing, 
since the court by an order to show 
cause may prescribe a shorter time, 
and, if an order is made without no- 
tice, it is not set aside as a matter 
of course. Roberts & Hoge v. Moore, 
116 S.E. 728, 185 N.C. 254. 


47. Rev. St. (1925) art 2008. 


48. Masterson v. Vaughn, 
Civ.App.) 242 S.W. 1080. 


[a] Fact that the court did not 
note on controverting affidavit the 
setting of a date for hearing the plea 
of privilege does not require it to sus- 
tain the plea where the parties agreed 
to a date for a hearing and a hearing 
was had on that date. Masterson v. 


(Rex; 


Vaughn, (Tex.Civ.App.) 242 S.W. 
1080. - 
49. Galbraith v. Bishop, (Tex. 


Commn.App.) 287 S.W. 1087 [rev (Civ. 
App:) 246 S.W. 416]; Duvall v. Boyer, 
(Tex.Civ.App.) 35 S.W.(2d) 181; 
Spencer v. Sevier, (Tex.Civ.App.) 5 
S.W.(2d) 589. 


[a] Service or appearance neces- 
sary.—‘‘Under this statute, the trial 
court was without power to hear and 
determine the plea of privilege until 
the defendants or their attorneys 
either entered their appearance or 
had been served with notice of the 
controverting affidavit for a period of 
at least 10 days.” Spencer v. Sevier, 


rant trial on the issues raised by a 
plea of privilege. Pyle-Williams & 
Co. v. De Bord, (Tex.Civ.App.) 287 S. 
W. 1438. 

[ec] Where right to insist on plea 
of privilege has been waived, plain- 
tiff need not be served with a copy of 
the controverting affidavit with a 
notation by the judge of the time for 
hearing on the plea. Bailey v. Federal 
Supply Co., (Tex.Commn.App.) 287 S. 
W. 1090 [rev (Civ.App.) 279 S.W. 491]. 


Service of controverting affidavit 
see supra § 323. 


50. Spencer v. Sevier, (Tex.Civ. 
App.) 5 S.W.(2d) 589. \ 
51. Humble Pipe Line Co. v. Kin- 


eaid, (Tex.Civ.App.) 19 S.W.(2d) 144; 
Goad Motor Co. v. Yantis, (Tex.Civ. 
App.) 296 S.W. 990. 


[a] Effect of hearing.—Where the 
court heard and overruled a plea of 
privilege without notice to defendant, 
it did not lose jurisdiction, but the 
matter stood as if no hearing had 
been had. Goad Motor Co. v. Yantis, 
(Tex.Civ.App.) 296 S.W. 990. 


52. Duvall v. Boyer, (Tex:Civ. 
App.) 35 S.W.(2d) 181; Humble Pipe 
Line Co. v. Kineaid, (Tex.Civ.App.) 19 
S.W.(2d) 144. 


59. Davis v. Southland Cotton Oil 
Co., (Tex.Civ.App.) 259 S.W. 298. 


[a] Effect of delay.—Where a plea 
of privilege was not contested by 
plaintiff until too late in the term for 
notice to be issued and served upon 
defendant and to have the plea and 
contest tried and disposed of at that 
term, plaintiff waived the right of con- 
test and the court had not jurisdiction 
to enter any order in the case except 
an order changing the venue. Davis 
v. Southland Cotton Oil Co., (Tex.Civ. 
App.) 259 S.W. 298. 


54 Davis v. Southland Cotton Oil 
Co., supra. 


55. Republic Ins, Co. v. Harkrider, 
(Tex.Civ.App.) 12 S.W.(2d) 250. 


210 N.W. 25, 54 N.D. 540. 


58. See infra text and notes 59-61; 
and St. Louis Southwestern R. Co. v. 
Furlow, 99 S.W. 689, 81 Ark. 496. 


[a] Change as of course.—Where 
defendant’s petition, in addition to the 
statutory grounds of prejudice and 
undue influence, alleged that plaintiff 
did not reside in the county, defendant 
was not entitled to a change as a mat- 
ter of course on presentation of the 
petition, but the court was authorized 
to inquire into the truth of the alleged 
grounds for change of venue, and to 
ascertain, before granting the prayer 
of the petition, whether or not the al- 
leged grounds therefor existed. St. 
Louis Southwestern R. Co. v. Furlow, 
99 S.W. 689, 81 Ark. 496. 


§ a pereelatey of evidence see infra 
§ 335. 
59. Ward v. Moorey, 1 Wash.T. 122. 


[a] Thus, on application for a 
change of venue on allegations of 
prejudice in the community, the court 
may inquire ‘into such alleged preju- 
dice by examination of the jurors, 
Ward v. Moorey, 1 Wash.T. 122. 


60. Stuart v. Coffrin, 195 P. 702, 
50 Cal.App. 804; Stuart v. Espinosa, 
195 PB. 702, 50 Cal.App. 804; Stuart v. 
Rverly,, 195 BP. 701, 150..Cal App, 651. 


61. St. Louis, I.) M. & Si, Ryo Co: 
v. Reilly, 161 S.W. 1052, 110 Ark. 182. 


[a] Local prejudice.—St. Louis, I. 
Mii& "Ss Ry.) Cotlws Reilly. Orer Sawe 
1052, 110 Ark, 182. 


[b] Refusal to hear testimony.— 
A statement by the judge, when de- 
fendant offered to produce twenty or 
more persons to sign an affidavit sup- 
porting the change of venue, that 
it would do no good, as a request of 
two hundred persons would not com- 
pel him to make an order he did not 
think was.correct, was not a refusal 
to hear more testimony on the ques- 
tion., St. Louis, 1... M.J& S. Ry. Cor v. 
Reilly, 161 S.W. 1052, 110 Ark. 482. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion in some instances without hearing any evi- 
dence.°? Where the application is sought on the 
ground that a large number of the inhabitants of 
the county are interested, it has been held to be the 
better practice to hear the witnesses, or that testi- 
mony be taken on a rule,®* so as to afford the right 
of cross-examination.®* If the application is made 
by the only defendant against whom a cause of ac- 
tion is stated, it is determinable as though the ac- 
tion were against him alone,*® and defendants sued 
under fictitious names and not served, cannot be re- 
garded.°& 


In Texas, although it may be heard and determin- 
ed in connection with a trial of the case upon the 
merits,®* the trial arising on contest of a plea of 
privilege is a statutory proceeding, separate and 
aside from the main case,°* and such a plea is tried 
on pleadings separate and distinet from the plead- 
ings therein,®® consisting of the plea, and the -con- 
troverting plea of the other party, and such other 
pleadings as the exigencies of the case may call 
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dence,"! unless the issue is already precluded against 
defendant.7? Defendant, on his plea of privilege, 
may be heard on the facts to the extent of showing 
whether or not the facts on which venue is sought to 
be maintained in a particular county are sufficient.”? 
If there is a misjoinder of causes of action, plaintiff 
may be required to elect before the issue of venue is 
determined.** 


[§ 330] e. Scope of Inquiry. The hearing should 
be confined to the merits of the application for the 
change of venue,’° and should not embrace other 
matters,*® or the merits of the action.‘7 Where ap- 
pleation is made on the ground of convenience of 
witnesses, the court must inquire not alone as to 
the convenience of witnesses, but also whether the 
ends of justice will be promoted.’® For the purposes 
of venue, the complaint will be liberally construed 
in favor of the pleader,’® and its allegations taken 
as true.8° The court cannot pass on a motion to 
quash the service of summons, although the motion 
to change the venue may constitute a general ap- 


for.7° 


62. Clark v. Atchison, T. & S. EF. 
Ry. Co., 6 S.W.(2d) 954, 319 Mo. 865. 


[a] Undue influence. — Granting 
plaintiff a change of venue on affidavit 
of the judges’ prejudice and defend- 
ants’ undue influence without hearing 
evidence was held proper. Clark v. 
atehison, it. & Sa hus Ry. (Cow 66S OW. 
(2d) 954, 319 Mo. 865. 

{b] Effect of counter-affidavits.— 
Under the express provision of Rev. 
St. (1899) § 822 (Mo. St. Annot. § 911 
p 1193), where a change of venue is 
sought on the ground of objection to 
the inhabitants of the county, and the 
adverse party has filed a counter-affi- 
davit controverting the objections to 
the inhabitants, the court must hear 
evidence on the issue, and determine 
the same on the merits. Eudaley v. 
Kansas City, Ft. S. & M. R. Co., 85 
S.W. 366, 186 Mo. 399. 

63. Eyre v. Berry, 103 A. 920, 260 
Pa. 518; Willoughby v. Buffalo, R. & 
PY Ry. Co., 52 A; 1887-203 Pa. 243: 


{a] Failure to request rule.—The 
contention of defendant, petitioning 
for a. change of venue, that a rule to 
show cause should have been granted, 
was without merit, where he did not 
ask for such rule, and where on the 
day his answer was filed he submitted 
himself to the court on his petition 


and supporting affidavits. Eyre v. 
Berry, 103 A. 920, 260 Pa. 518. : 
6&4. Federal Cattle Loan Soc. v. 


Taylor, 183 N.W. 459, 191 Lowa 837; 
Willoughby v. Buffalo, R. & P. Ry. 
Con 52 Al 188), 203 Paz 243. 


[a] Application in vacation.—The 
court could not cite affiants support- 
ing a motion for change of venue to 
appear for cross-examination, where 
the application for such order was 
made in vacation, and notice thereof 
was not served as required. Federal 
Cattle Loan Soc. v. Taylor, 183 N.W. 
459, 191 Lowa 837. 


65. Burg v. Farmers’ Mut. Fire & 
Lightning Ins. Co. of Traill County, 
230 N.W. 214, 59 N.D. 407. 


G6 Yuba County v. North America 


Consol. Gold Mining Co., 107 P. 139, 
12 Cal.App. 223. 
67. Holmes v. Coalson, (Civ.App.) 


178 S.W. 628 [aff 240 S.W. 896, 111 
Tex. 502]. 
68. Citizens’ Sittate Bank v. Alex- 
ander, (Tex.Civ.App.) 274 S.W. 184. 
69. Scott v. Clark, (Tex.Civ.App.) 


Ordinarily it is error to refuse to hear evi- 


38 S.W.(2d) 382; Comer v. Landrum, 
(Tex:CivsApp)) 277 Siw, As. : 


70. Comer v. Landrum, supra. 


‘71. Alderdice v. Great - Southern 
Life Ins. Co., (Tex.Civ.App.) 38 S.W. 
(2d) 873; Scott v. Clark, (Tex.Civ. 
App.) 38 S.W.(2d) 382. 

[a] Interpleader. — Plaintiff as 
such in a suit against an insurer to 
recover on a policy and as codefendant 
to insurer’s interpleader to determine 
the ownership of insurance funds 
could contest pleas of privilege by 
rival claimants made defendants to 
interpleader. Alderdice v. Great 
Southern Life Ins. Co., (Tex.Civ.App.) 
38 S.W.(2d) 873. 

72. Scott v. Clark, (Tex.Civ.App.) 
38 S.W.(2d) 382. 

73. De Mars v. Montez, 
App.) 277 S.W. 402. 

74. Buckholts State Bank v. Thall- 
man, (Tex.Civ.App.) 196 S.W. 687. 

75. Jordan v. Kavanagh, 18 N.W. 
851, 68 Iowa 152; Torres v. Torres, 16 
Porto Rico 334; Thorp . Springs 
Christian College v. Dabney, (Tex.Civ. 
App.) 37 S.W.(2d) 193. 

Matters and evidence considered see 
infra §§ 331, 335. 

76. Cal.—Lakeside Ditch Co. v. 
Packwood Ditch Co., 195 P. 284, 50 Cal. 
App. 296. 

Iowa.—Jordan v. Kavanagh, 18 N. 
W. 851, 63 Iowa 152; Lyons v. Frazier, 
8 Iowa 349. ' 

Mich.—Stilson y. Greeley, 2 Mich.N. 
Peagi2n 

Mo.—Guy v. Kansas City, Ft. S. & 
M. R. Co., 93 S.W. 940, 197 Mo. 174. 


N.Y.—People v. O’Brien, 18 N.E. 
692, 111 N.Y. bt, 7 Am.S.R. 684, 2 L.R.A. 
255; Lane v. Bochlowitz, 78 N.Y.S. 
LOW pie ADD ADIs Quek. 

{a] Manner of acquiring jurisdic- 
tion, of the person of defendant is not 
proper matiter to be considered on a 
motion to change the venue. Stilson 
v. Greeley, 2 Mich.N.P. 222. 

{b] Propriety of suit against two 
as joint parties cannot be tried on the 
motion to change the venue of the 
action. Lyons v. Frazier, 8 lowa 349. 


[c] Cause of action. — (1) The 
question whether a complaint states 
a good cause.of action or not cannot 
properly be considered or regarded 
upon a motion to change the place of 
trial of an action. People vy. O’Brien, 


(Tex.Civ. 


18 N.E. 692, 111 N.Y. 1, 7 Am.S.R. 684, 
Que A) ZOD (2) The complaint 
cannot be challenged, on motion for 
change of venue, either for insuffi- 
ciency of the facts or insufficiency of 
the statement of the facts by an afii- 
davit of merits or any affidavit filed 
in such a proceeding. Lakeside Ditch 
Co. v. Packwood Ditch Co., 195 P. 284, 
50 Cal.App. 296. 


{d] Real parties in interest.—An 
objection that plaintiffs were not the 
real parties in interest cannot be con- 
sidered on a motion to change the 
place of trial. Lane v. Bochlowitz, 78 
N.Y.S. 1072, 77 App.Div. 171. 


[e] Sureties.—A claim that the 
sureties of defendants have a right to 
a removal cannot be determined on 
this motion, when the question relates 
to the right of plaintiff to recover at 
all as against such sureties. Jordan 
Paes ie ge 18 N.W. 851, 63 lowa 


[f] Disqualification of other 
judges. — A party applying for a 
change of venue for the prejudice of 
a judge of a division of a court can- 
not by his affidavit disqualify the oth- 
er judges of the court. Guy v. Kan- 
Sas! City, Ft. S. & M; R. Co.; 93 Saw. 
940, 197 Mo. 174. 


77. Pacific Coast Automobile Ass’n 
Vi AhIl€)3004.P.° 841,115 GalsAppas ode 
Mitchell v. Kim, 183 P. 368, 42 Cal.App. 
11d Or Brien iv.) OfBrien,) li6. ea ioe. 
16 Cal.App. 198; McCarty v. Herrick, 
240 P. 192, 41 Idaho. 529; Lyons v. 
Frazier, 8 Iowa 349. 


78. Larkin v. Sheldon, 112 N.Y.S. 
1134, 128 App.Div. 883 [aff 109 N.Y.S. 
1105, 59 Misc. 406]. 


79. Anderson v. Baughman, 166 S. 
BE. 83, 167 S.C. 164; Schramm-Johnson, 
ee Vi Cox, 9-42 C20). :3995..79,, Oitah: 

76. 

80. Yolo County Consol. Water Co. 
v. Adamson, 135 P. 48, 22 Cal.App. 
493; People v. District Court of Fifth 
Judicial Dist., Lake County, 179 P. 
875, 66 Colo. 40. But see Trolio v. 
Nichols, 133 So. 207, 160 Miss. 611 
(allegations of the declarations are 
not conclusive on the question of 
proper venue). 

[a] Allegation that disputed 
boundary is situated in county of 
plaintiff's residence must be taken as 
true. People v. District Court of Fifth 
Judicial Dist., Lake County, 179 P. 
875, 66 Colo. 40. 
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pearance,®! and further, he must dispose of the mo- 
tion if seasonably made, before proceeding \to a trial 


on the merits.*®? 
Nature of suit. 


nature and character of the suit.%® 
must be determined by the court solely from the al- 
legations of the petition or complaint,** and the 
court may assume that the character of the action is 
as the complaint purports to state.®> 


[§ 331] f. Matters Considered**—(1) In General. 
in determining an application for a 
change of venue, may, where the application or affi- 
davit is not made conclusive, take into considera- 
tion his own personal knowledge.*? 
statutes only the facts set forth in affidavits in sup- 
port of the application can be considered.** 
er a demand for a change of venue was seasonably 
made,®® and whether the application was made in 
good faith,®°® must be determined from the entire 


The court, 


record. 


81. State v. District Court of Elev- 
enth Judicial Dist. in and for Lincoin 
County, 240 P. 388, 74 Mont. 338. 


S2. Hatfield v. Hatfield, 153 
493, 109 W.Va. 212. 

83. Hubbard Milling Co. v. Grover, 
153 N.W. 266, 130 Minn. 103. 

{a] Hlustration.—The clerk of 
court cannot determine, when demand 
is made for change of venue, that an 
action in replevin is in fact an action 
in trover brought as an action in re- 
plevin to avoid a change of venue. 
Hubbard Milling Co. v. Grover, 153 N. 


S.E. 


W. 266, 130 Minn. 103. 

84 Sheeley v. Jones, 219 P. 744, 
192 Cal. 256; Eddy v. Houghton, 91 
PP). 397,) 6 ‘Cal.App. .85;. Commercial 


Standard Ins. Co. v. Lowrie, (Tex.Civ. 
App.) 49 S.W.(2d) 933; Congleton v. 
L. Mundet & Son, (Tex.Civ.App.) 43 
SOW <@2id), dI1L1: 

[a] Answer and affidavit.—On an 
application for a change of venue, the 
affidavit and answer are available 
only as affecting the question of resi- 
dence, and cannot be considered in 
determining the nature of the cause of 
action pleaded, which must be found 
from the complaint alone. Eddy v. 
Houghton, 91 P. 397, 6 Cal.App. 85. 


85. Viets v. Silver, 126 N.W. 239, 
19 N.D. 445. 

{a] Tllustration.—Where the com- 
plaint upon its face states a cause of 
action for foreclosure of a mortgage 
against real estate, the action must, 
on proper and timely demand of de- 
fendant, be tried in the county where 
the real property is situated, and a 
motion to change the place of trial to 
such county will be sustained, al- 
though a critical examination of the 
complaint might reveal that it does 
not state a cause of action for fore- 
closure of a mortgage, but merely one 
for the recovery of money only, which 
might be tried in any county designat- 
ed by plaintiff in the Summons, de- 
fendants being nonresidents. Viets v. 
Silver, 126 N.W. 239, 19 N.D. 445. 


86. Admissibility of evidence see 
infra § 335. 

87. Shields v. People, 132 I1l].App. 
109; Miller v. Kerr, 146 P. 1159, 94 
Kan. 545; Gray v. Crockett, 12 P., 129, 
35 Kan. 686; Gray v. Crockett, 10 P. 
452, 35 Kan. 66; Table Mountain Gold 
& Silver Min. Co. v. Waller’s Defeat 
Silver Min. Co., 4 Nev. 218; Giese v. 
Schultz, 19 N.W. 447, 60 Wis. 449; 


The clerk cannot determine the 
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[§ 332] (2) Pleadings and Affidavits. 
of an application for a change of venue, the peti- 


[§§ 330-332 


On hearing 


tion or complaint®? or the affidavit controverting a- 


This question 


be removed.?? 


Under some 


Wheth- | the affidavit. 


sidered.® 


Schattschneider vy. Johnson, 39 Wis. 
387. 

88. Dakan v. Superior Court of 
Santa, Cruz County, 82: BP. 1129, 2 Cal. 
App. 52 

[a] Statements in notice of mo- 
tion as to grounds upon which it will 
be made are not open to consideration. 
Dakan vy. Superior Court of Santa 
Cruz County, 82 P. 1129, 2 Cal.App. 52. 


89. Peterson v. Carlson, 149 N.W. 
536, 127 Minn. 324. 


$9.. St. Louis &'S. °h.) Re Co. v. Big 
Three Mining Co., 123 S.W. 70, 139 
Mo.App. 272. 

91. Lakeshore Cattle Co. v. Modoc 
Land & Live-Stock Co., 41 P. 472, 108 
Cal. 261; Lakeside Ditch Co. v. Pack- 
wood Ditch Co., 195 P. 284, 50 Cal. 
App. 296; Rogers v. Alexander; (Tex. 
Civ.App.) 289 S.W. 1070. 


[a] Zlustration.—On motion. to 
change place of trial, the court may 
look into the complaint to see if there 
is any reason for retaining the cause, 
although it is not offered as an af- 
fidavit in reply to papers read in sup- 
port of the motion, especially where 
the notice of motion states that it 
will be based on affidavits and “all 
the papers” in the action. Lakeshore 
Cattle Co. v. Modoc Land & Live- 
Stock Co., 41 P. 472, 108 Cal. 261. 


92. Corn v. Wilmeth, (Tex.Civ. 
App.) 45 S.W.(2d) 329; Barnum v. 
Lancaster Hardware Co., (Tex.Civ. 


App.) 40 S.W.(2d) 1103. 


93. Thompson y. Wynne, (Tex.Civ. 
App.) 9 S.W.(2d) 745; Galveston, H. 
& S. A. Ry. Co. v. Nicholson, (Tex.Civ. 
App.) 57 S.W. 693. 


94. Kallen y. Serretto, (Cal.App.) 
14 P.(2d) 917. 

95. Causey v. Morris, 142 S.B. 783, 
195 N.C. 532. 

96. Barnum v. Lancaster Hard- 
ware Co., (Tex.Civ.App.) 40 S.W.(2d) 
LTO3 > MeéCarthy vi" UAShi ac exaGiv, 


App.) 18 S.W.(2d) 765. 

[a] Contract not pleaded.—Under 
a controverting plea to defendant’s 
plea of privilege, based on a contract 
performable in the county of suit, ad- 
mitting in evidence a contract be- 
tween plaintiff and a third party in 
no wise pleaded nor referred to in 
centroverting affidavit is improper. 
Brown v. Cox, (Tex.Civ.App.) 53 S.W. 
(2d) 848. 

97. Commercial Standard Ins. Co. 


plea of privilege®? may be considered only in so far 
as they throw light, or tend to throw light, on the 
question whether the action should or should not 
Neither an amended complaint®* nor 
a proposed answer®® may be considered. But while 
the allegations may be looked to to this extent, and 
as a basis for the admission of evidence,?® neither 
the petition®? nor the plea of privilege,®* nor the 
controverting affidavit®® can be considered as eyi- 
dence to establish the existence of facts relied on to 
confer venue, nor can the petition be looked to in 
aid of the controverting affidavit! where the affidavit 
does not refer to the petition? nor make it part of 
To receive aid from the petition, 
the controverting affidavit must adopt the terms of 
the petition by reference or as an exhibit,+ and be - 
sustained by proof.® 


Interrogatories cannot be ecn- 


yv. Lowrie, (Tex.Civ.App.) 49 S.W.(2d) 
933; Gulf Refining Co. v. Lipscomb, 
(Tex. Civ.App.) 41 S.W.(2d) 248; Cook 
v. Guzman, (Tex.Civ.App.) 19 S.W. 
(2d) 855; McCarthy v. Ash, (Tex.Civ. 
ADD;) «18.5. W.(2d) 765%" Baldwin’ wv. 
Baldwin, (Tex.Civ.App.) 233 S.W. 130. 


g8. J. M. Radford Grocery Co. v. 
Flynn, (Tex.Civ.App.) 202 S.W. 332; 
Galveston, H. & S. A. Ry. Co. v. 
Nicholson, (Tex.Civ.App.) 57 S.W. 693. 


99. Commercial Standard Ins. Co. 
v. Lowrie, (Tex.Civ.App.) 49 S.W.(2d) 
933; Corn v. Wilmeth, (Tex.Civ.App.) 
45 S.W.(2d) 329; Cook v. Guzman, 
(Tex.Civ. App.) 19 S.W.(2d) 855; Rog- 
ers v. Alexander, (Tex.Civ. App.) 289 
S.W. 1070. 


1. Cook y. SUES: (Tex.Civ.App.) 
19 S.W.(2d) 85 


2. Cook v. Fores supra. 


3. Spencer v. Presbyterian Board 
of Ministerial Relief and Sustenta- 
tion, (Tex.Civ.App.) 36 S.W.(2d) 606 
[foll Spencer vy. Citizens’ Sav. Bank 
& Mrust! Cols (ex: CiviApp.ms6naown 
(2d) 610; Spencer v. Citizens’ Sav. 
Bank & Trust Co., (Tex.Civ.App.) 36 
S.W.(2d) 609; Spencer v. Straight, 
(Tex.Civ. App.) 36 S.W.(2d) 609; 
Spencer v. Missouri Valley College, 
(Tex.Civ.App.) 36 S.W.(2d) 609; Spen- 
cer v. Missouri State Life Ins. Co., 
(Tex.Civ.App.) 36 S.W.(2d) 609]; Cook 
v. Guzman, (Tex.Civ.App.) 19 S.W. 
(2d) 855. 

4 Chicago Bridge & Iron Co. v. 
Bailey, (Tex.Civ.App.) 44 S.W.(2d) 
452; Spencer v.. Temple. Trust Co., 
(Tex.Civ.App.) 36 S.W.(2d) 604. 


[a] Tllustration.—That an affidavit 
controverting a plea of privilege re- 
ferred to acts “complained of by 
plaintiff’ was insufficient to make pe- 
tition part of affidavit. Chicago 
Bridge & Iron Co. v. Bailey, (Tex. 
Civ.App.) 44 S.W.(2d) 452. 

[b] Replication to answer to con- 
troverting affidavit to plea of priv- 
ilege being regarded aS an amended 
controverting affidavit, the original 
affidavit could not be considered in 
determining the sufficiency of contro- 
verting plea. Spencer vy. Temple 
eres Co., (Tex.Civ.App.) 36 S.W.(2d) 


5. Chicago Bridge & Iron Co. v. 
eneys (Tex.Civ.App.) 44 S.W.(2d) 

&. Sell v. Mershon, 210 N.W. 758, 
202 Iowa 627. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 333] g. Questions of Law and Fact. Where, 
on an application for a change of venue, it is ob- 
jected that there are issues of law, the court will look 
into the materiality of such issues.7. Questions of 
residence are questions of fact.’ Whether the wit- 
nesses in support of a motion for a change of venue 
because of prejudice are credible persons within the 
statute are questions of fact for the court.? In an 
action when the issue is jomed on a plea claiming 
privilege to have the action begun in the county of 
defendant’s residence, and also on pleas to the mer- 
its, and the evidence clearly shows that the cause 
of action acerued in the county of defendant’s resi- 
dence, it is not error to direct a verdict for defend- 
ant on the plea of privilege.?° 


On plea of privilege, in Texas the character of the 
action is determined solely by the allegations of the 
petition!! without aid from evidence or from the 
plea,” and is a question of law for the court.t° The 
sufficiency of the petition to fix venue,++ and of the 
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controverting affidavit as against demurrer,’” are 
questions for the court. 


[§ 334] h. Evidence—(1) Burden of Proof and 
Presumptions. Onan application for a change of 
venue, the burden is upon applicant to prove the 
facts entitling him to such ehange,‘® whether the 
application is “founded upon nonresidence,'? the dis- 
qualification of the judge,t* local prejudice,'? or 
that a fair trial cannot be had,?° or for the conven- 
ience of witnesses.24_ Where the change is opposed 
on the ground of the convenience of witnesses, the 
burden is on the objector to prove the ground of 
objection,?? and also that the ends of justice will 
be promoted by denying the change.”* 


In Texas, under statute, a plea of privilege is pri- 
ma facie evidence of the facts stated therein,?* and 
plaintiff has the burden of producing evidence to 
show that the action is brought in the proper coun- 
ty.25 Where plaintiff claims that a plea of privilege 
has been waived, the burden is on him, at least prima 


7. Clark v. Van Deusen, 3 Code 
Rep. CNY.) 219. 

S. Ford v.. Holland, 161 S.E. 647, 
44 Ga.App. 454; Atlantic Coast Line 
R. Co. v. Spencer, 82 S.E. 851, 166 N. 
C. 522; Campbell v. Hill, 155 S.E. 273, 
ESS 2 .C ae lb ts 


9. Bruner v. Kansas Moline Plow 
Co., 104 S.W. 816, 7 Ind.T. 506 [mod 
on other grounds 168 F. 218, 93 C.C. 
A. 504). 

10. E. O. Painter Fertilizer Co. v. 
Du Pont, 45 So. 507, 54 Fla. 288. 


1l. Yates v. State, (Tex.Civ.App.) 
3 S.W.(2d) 114; Koch v. Roedenbeck, 
(Tex.Civ.App.) 259 S.W. 328; Nolen v. 


Harding, (Tex.Civ.App.) 235 S.W. 687. 
12. Nolan v. Harding, supra. 
12. Yates v. State, (Tex.Civ.App.) 


8 S.W.(2d) 114; Koch v. Roedenbeck, 
(Tex.Civ.App.) 259 S.W.- 328. 


14. First Nat. Bank v. Guyer, (Tex. 
Civ.App.) 40 S.W.(2d) 212; Fidelity 
Union Fire Ins. Co. v.,First Nat. Bank, 
(Tex.Civ.App.) 18 S.W.(2d) 800. 


[a] Suit to remove incumbrances 
on title.—Whether the allegations of 
a petition are sufficient to fix venue in 
the county where the land lies, under 
a statute relating to suits to remove 
incumbrances on title to land, was 
held to be a question of law, to be de- 
termined by the court. First Nat. 
Bank v. Guyer, (Tex.Civ.App.) 40 S. 
W.(2d) 212; Fidelity Union Fire Ins. 
Go, ve Kirst "Nat. Bank, (Tex.Civ.App.) 
18 S.W.(2d) 800. 

15, Barnum vy. Lancaster Hard- 
ware Co., (Tex.Civ.App.) 40 S.W.(2d) 
1103; First Nat. Bank v. Guyer, (Tex. 
Civ.App.) 40 S.W.(2d) 212. 

16. Cal.—Quint v. Dimond, 67 P. 
1034, 135 Cal. 572; Lakeside Ditch Co. 
v. Packwood Ditch Co., 195 P. 284, 50 
Cal.App. 296: J. I. Case Threshing 
Mach. Co. v. Copren Bros., 169 P. 443, 
SP Ca ADDs Ogi Oanre Vi. Stern, uel 20 
Pr 35, 17,Cal.App. 397; ,Dakan Vv: Su= 
perior Court of Santa Cruz County, 
Sep ieee (CaleA ppl \pa. 

Colo.—People v. District Court of 
Fifth Judicial Dist., Lake County, 179 
P. 875, 66 Colo. 40. 

Towa.—Constantine v. Rowland, 124 
N.W. 189, 147 Iowa 142. 

Ky.—Kentucky Timber & Lumber 
Co. v. Daniels, 50 S.W. 1097, 21 Ky.L. 
107. ; 


La.—Joseph Rathborne Lumber Co. 
v. Cooper, 114 So. 112, 164 La. 502. 


Mo.—Gerhart Realty Co. v. Weiter, 
83 S.W. 278, 108 Mo.Apy. 248. 

N.Y.—Bischoff v. Bischoff, 85 N.Y.S. 
81, 88 App.Div. 126; Whitman & 
Barnes Mfg. Co. v. Hamilton, 57 N.Y. 
S..760, 27 Mise. 198. 

N.D.—Kiley v. Meckler, 
926, 57 N.D. 217; Wolfson vy. Schieber, 
201 N.W. 830, 52 N.D. 165;. Curren v. 
Story, 170 N.W. 875, 41 N.D. 361. 

Ohio.—Snell v., Cincinnati St. Ry. 
Co., 54 N.E. 270, 60 OhioSt. 256 [dism 
21 S.Ct. 205, 179 U.S. 395, 45 L.Hd. 248, 
aff 24 S.Ct. 819, 193 U.S. 30, 48 L.Ed. 
604]. 

Pa.—Burns v. Pennsylvania R. Co., 
71 A. 1054, 222 Pa. 406; New York, 
Co. v. Shenandoah Borough, 44 
Pa.Co. 347. 

[a] Conflicting evidence.—The evi- 
dence on a motion for change of ven- 
ue being conflicting, it was not an 
abuse of discretion to deny the mo- 
tion. ° Kentucky Timber & Lumber Co. 
v. Daniels, 50 S.W. 1097, 21 Ky.L. 107. 


[b] Absence of proof.—The re- 
fusal of a motion to transfer an ac- 
tion is proper, where no proof is pre- 
sented as to its being commenced in 
the wrong district. Whitman & 
Barnes Mfg. Co. v. Hamilton, 57 N.Y. 
S. 760, 27 Mise. 198. 

[ec] Location of disputed territory. 
—People vy. District Court of Fifth 
Judicial Dist., Lake County, 179 P. 
875, 66 Colo. 40. 

17. Quint v. Dimond, 67 P.- 1034, 
135 Cal. 572; Constantine v. Rowland, 
124 N.W. 189, 147 Iowa 142; Bischoff 
vy. Bischoff, 85 N.Y.S. 81, 88 App.Div. 
126. But see Tyler v. Park Ridge 
Country Club, 292 P. 2738, 108 Cal. App. 
741 (the burden is on plaintiff to bring 
himself within the exception to the 
rule giving defendant the right to 
have the action tried in the county 
of his residence). 

18. Dakan v. ‘ Superior Court of 
Santa Cruz County, 82 P. 1129, 2 Cal. 
App. 52. 

[a] There is no presumption that 
a judge is disqualified. Dakan v. Su- 
perior Court of Santa Cruz County, 
82 P. 1129, 2 Cal.App. 52. 

19. State v. Yager, 157 S.W. 557, 
250 Mo. 388; Gerhart Realty Co. v. 
Weiter, 83 S.W. 278, 108 Mo.App. 248. 


[a] Where no counter-affiidavit.— 
Under a statute providing that if the 
adverse party files a counter affidavit 
to an affidavit for a change of venue 
because of prejudice of the inhabi- 


220 N.W. 


tants of the county, controverting the 

objections to such inhabitants, the 
court shall hear evidence, no proof of 
prejudice by the applicant is neces- 
sary where such counter-affidavit is 
not filed. State v. Yager, 157 S.w. 
557, 250 Mo. 388. 


20. J. I. Case Threshing Mach. Co. 
v. Copren Bros., 169 P. 448, 35 Cal. 
App. 70; “Snell v. Cincinnati St. Ry. 
Co., 54 N.E. 270, 60 OhioSt. 256 [dism 
21 S'Ct.. 205, 179 U:S: 395, 45 Lama. 248, 
aff 24 S:Ct. 319) °193. UsS: 30, 48 “Tadd, 
604]; Burns v. Pennsylvania R. Co., 
71 A. 1054, 222 Pa.°406; State v. Sax- 
ton, 14, Wis. 123. 


21. .Carr ya, Stern. 120) Payson a early 
App. 397; Wolfson v. Schieber, 201 
N-W. ,830, 52 N-D. 165; Curren’ v. 
Story, 170 N.W. 875, 41 N.D. 361. 


[a] Prima facie right.—A defend- 
ant, in an action for “negligently in- 
juring plaintiff, has a prima facie 
right to have the action tried in the 
county in which he resides, and the 
burden is on plaintiff asking removal. 
ue Veoocern, 220) Peid,5L0) CalsAppr 
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22. City of Stockton v. Ellingwood, 
248 P. 272, 78 Cal.App. 117;-Byram v. 
Pigott, *89 PB: 809;\ 38) Colo: 170: 


23. City of Stockton v. Ellingwood, 
248 P. 272, 78 Cal.App. 117. 


24. Johnson vy. Dallas Cooperage 
&  Woodenware Co., -(Tex.Commn. 
App.) 34 S.W.(2d) 845; Conner v. 
Manning, (Tex.Civ.App.) 54 S.W.(2d) 
249; Jones ‘Vv. Womack- Henning & 
Rollins, (Tex.Civ.App.) 53 S.W. (2d) 
635; American Fruit Growers v. 
Sutherland, (Tex.Civ.App.) 50 S.W. 
(2d) 898 [foll American Fruit Grow- 
ers v. Sutherland, (Tex.Civ.App.) 53 
S.W.(2d) 1118; American Fruit Grow- 
ers v. Luttring, (Tex.Civ. App.) 50S. 
W.(2d) 901]; Martindale Mortg. Co. 
v. Busch, (Tex. Civ.App.) 44 S.W. vane 
397; Benson v. Travelers Ins. 
(Tex. Civ.App.) 40 S.W.(2d) 966; eon 
ton States Petroleum Co. v. Britton, 
(Tex.Civ.App.)) 280 S.W. 742. 


[a] Allegations presumed true.— 
Martindale Mor tg. Co. v. Busch, (Tex. 
Civ.App.) 44 S.W.(2d) 397. 


25. Berry v. Pierce Petroleum Cor- 
poration, 39 S.W.(2d) 824, 120 Tex. 
452: Johnson v. Dallas Cooperage & 
Woodenware Co., 34 S.W.(2d) 845, 120 
Mexcmcnis Greenville Gas; etec., (Coitive 
Commercial Finance Co., 298 S.W. 550, 
117 Tex. 124; World Co. v. Dow, 287 
SW... 241, 116 Tex. 146; Coalson Vv. 
Holmes, 240 S.W. 896, 111 Tex. 502 
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{aff (Civ.App.) 178 S.W. 628]; Conner 
v. Manning, (Tex.Civ.App.) 54 S.W. 
(2d) 249; Padgett v. Lake Cisco 
Amusement Co., (Tex.Civ.App.) 54 S. 
W.(2d) 201; Brown v. Cox, (Tex.Civ. 
App.) 53 S.W.(2d) 848; Jones v. Wo- 
mack-Henning & Rollins, (Tex.Civ. 
App.) 53 S.W.(2da) 635; Indiana Trucks 
v. Pederson, (Tex.Civ.App.) 52 S.W. 
(2d) 352; Eckert-Burton Const. Co. 
v. Board of School Trustees of City 
of Corsicana, (Tex.Civ.App.) 51 S.W. 
(2d) 642; American Fruit Growers v. 
Sutherland, (Tex.Civ.App.) 50 S.W. 
(2d) 898 [foll American Fruit Grow- 
ers v. Sutherland, (Tex.Civ.App.) 53 
S.W.(2d) 1118; American Fruit Grow- 
ers v. Luttring, (Tex.Civ.App.) 50 S. 
W.(2d) 901]; Terrell v. Kohler, (Tex. 
Civ.App:) 48 S.W.(2d) 531; Cities 
Service Oil Co. v. First Nat. Bank, 
(Tex.Civ.App.) 48 S.W.(2d) 348; Fags 
v. Benners, (Tex.Civ.App.) 47 S.W. 
(2a) 872; Corn v. Wilmeth, (Tex.Civ. 
App.) 45 S.W.(2d) 329; Weir-Martin 
Implement Co. v. Rice, (Tex.Civ. App.) 
44 S,W.(2d) 1006; Sparks v. West, 
(Tex.Civ.App.) 41 8.W.(2d) 301; Pav- 
lidis v. Bishop & Babcock Sales Co., 
(Tex.Civ.App.) 41 S.W.(2d) 294; Ben- 
son v. Travelers’ Ins. Co., (Tex.Civ: 
App.) 40 S.W.(2d) 966; San Angelo 
Progressive ‘Local Mut. Aid Ass’n v. 
Keel, (Tex.Civ.App.) 40 S.W.(2d) 858; 
Gibson Oil Corporation v. Grayburg 
Oil Co., (Tex.Civ.App.) 40 S.W.(2d) 
222; Robert Nicholson Seed Co. v. 
Reese, (Tex.Civ.App.) 39 S\W.(2d) 
950; Spencer v. Presbyterian Board of 
Ministerial Relief and Sustentation, 
(Tex.Civ.App.) 36 S.W.(2d) 606 [foll 
Spencer v. Citizens’ Sav. Bank & Trust 
Co., (Tex.Civ.App.) 36 S.W.(24) 610; 
Spencer v. Citizens’ Sav. Bank & 
Trust Co., (Tex.Civ.App.) 36 S.W.(2d) 


609; Spencer v. Straight, (Tex.Civ. 
App.) 36 S.W.(2d) 609; Spencer v. 
Missouri. Valley College, (Tex.Civ. 


App.) 36 S.W.(2d) 609; Spencer v. 
Missouri State Life Ins. Co., (Tex.Civ. 
App.) 36 S.W.(2d) 609]; Dees v. Mc- 
Donald, (Tex.Civ.App.) 386 S.W.(2d) 
301; Jackson vy. United Producers’ 
Pipe Line Co., (Tex.Civ.App.) 33 S.W. 
(2d) 540; Horton v. Lone Star Gas 
Co., (Tex.Civ.App.) 19 S.W.(2d) 617; 
Burns v. Napier, (Tex.Civ.App.) 19 
S.W.(2d) 578; McCarthy v. Ash, (Tex. 
Civ.App.) 18 S.W.(2d) 765; Crespi v. 
Wigley, (Tex.Civ.App.) 18 S.W.(2d) 
716; Thompson v. Trentham, (Tex. 
Civ.App.) 17 S.W.(2d) 130; Miller 
Mfg. Co. v. Provine, (Tex.Civ.App.) 
17 S.W.(2d) 128; Standard Acc. Ins. 
Co. v. Pennsylvania Car Co., (Tex. 
Civ.App.) 15 S.W.(2d) 1081; Grogan- 
Cochran Lumber Co. v. McWhorter, 
(Tex.Civ.Apn.) 15 S.W.(2d) 126; Fin- 
kelstein v. M. H. Reed & Co., (Tex. 
Civ.App.) 15 S.W.(2d) 110; Mutual 
L. Ins. Assoc. v. Reynolds, (Tex.Civ. 


App.) 13 S.W.(2d) 422; Hamlin v. 
f@ina Casualty, ete.; Co., (Tex.Civ. 
App.) 13 S.W.(2d) 382; Browne v. 


Heid, (Tex.Civ.App.) 12 S.W.(2d) 587; 
Hudgins v. Hansbro, (Tex.Civ.App.) 
11 S.W.(2d) 607; Shelton y. Thomas, 
(Tex.Civ.App.) 11 S.W.(2d) 254; Har- 
rison v. Amador, (Tex.Civ.App.) 9 S. 


W.(2d) 279; Gorbett v. Berryman, 
(Tex.Civ.App.) 7 S.W.(2d) 100; Rig- 
by v. Gaines, (Tex.Civ.App.) 6 S.W. 


(2a) 422; Bryan v. Collins, (Tex.Civ. 
App.) 5 S.W.(2d) 600; Goad Motor 
Co. v. Yantis, (Tex.Civ.App.) 4 S.W. 
(2d) 282; Bishop-Babcock Sales Co. 
v. Lackman, (Tex.Civ.App.) 4 S.W. 
(2a) 109; Ketner v. J. M. Radford 
Grocery Co., (Tex.Civ.App.) 299 S.W. 
680; Eggameyer v. San Antonio Mach., 
etc., Co., (Tex.Civ.App.) 299 S.W. 518: 
Moore v. Investment Finance Corp., 
(Tex.Civ.App.) 299 S.W. 324; Gholson 
v. Thompson, (Tex.Civ.App.) 298 S.W. 
318; Ficke v. Foley, (Tex.Civ.App.) 
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292 S.W. 624; Griffin v. Burrus, (Tex. 
Civ.App.) 292 S.W. 561; Neyland. v. 
Benson, (Tex.Civ.App.) 292 S.W. 251 
[mandamus den Benson v. Jones, 
(Commn.App.) 296 S.W. 865]; Rogers 
v. Alexander, (Tex.Civ.App.) 289 S.W. 
1070; Jacobson, v. Berwick, (Tex.Civ. 
App.) 289 S.W. 1035; Smith v. Daniels, 
(Tex.Civ.App.) 288 S.W. 496; Jones 
v. Boyd, (Tex.Civ.App.) 286 S.W. 1006; 
Hidermann v. Hansen, (Tex.Ciy.App.) 
285 S.W. 847; Ryan v. Johnson, (Tex. 
Civ. App.) 284 SW. 6523. CC, Slaugh- 
ter Co. vy. Slaughter, (Tex.Civ.App.) 
284 S.W. 350; De Witt v. Massachu- 
setts Bonding, etc, Co., (Tex.Civ. 
App.) 283 S.W. 588; Elliott Jones & 
Co. v. M. K. Towns Production Co., 
(Tex.Civ.App.) 283 S.W. 246; Scott 
v. Noakes, (Tex.Civ.App.) 277 S.W. 
735: De Mars v. Montez, (Tex.Civ. 
App.) 277 S.W. 402; Sugarland Indus- 
tries v. Universal Mills, (Tex.Civ. 
App.) 275 S.W. 406; Neal v. Ganaway, 
(Tex.Civ.App.) 275 S.W. 264; Citizens’ 


State Bank v. Alexander, (Tex.Civ. 
App.) 274 S.W. 184; A. B. Richards 
Medicine Co. v. Mullens, (Tex.Civ. 


App.) 272 S.W. 516; Kelly v. Denison 


Nat. Bank, (Tex.Civ.App.) 271 S.W. 
261; Russell Grader Mfg. Co. v. Mc- 
Millin, (Tex.Civ.App) 271 S.W. 124; 


Hood v. Askey, (Tex.Civ.App.) 270 S. 
W. 1047; Meadows & Co. v. Turner, 
(Tex.Civ.App.) 270 S.W. 899; Dallas 
R. Co. v. Kimberly, (Tex.Civ.App.) 268 
S.W. 1054; Parker v. Ertel, (Tex.Civ. 
App.) 266 S.W. 447; Cumming v. Chil- 
son, (Tex.Civ.App.) 265 S.W. 1099; 
Caughan vy. Urquhart, (Tex.Civ.App.) 
265 S.W. 1097; Witting v. Towns, 
(Tex.Civ.App.) 265 S.W. 410; Leach 
v. Stone, (Tex.Civ.App.) 264 S.W. 620; 
Lindley v. Merchants’, etc., State 
Bank, (Tex.Civ.App.) 264 S.W. 159; 
Randals v. Green, (Tex.Civ.App.) 258 
S.W. 528; Littlefield State Bank v. 
Moore, (Tex.Civ.App.) 257 S.W. 1007; 
Haynie v. Lea, (Tex.Civ.App.) 255 S. 
W. 506; Accidental Oil Mills v. Shoe- 
make, (Tex.Civ.App.) 254 S.W. 385; 
C. H. Robinson Co. v.-Larne, (Tex.Civ. 
App.) 253 S.W. 596; W. L. Pearson & 
Co. v. Port Lavaca, (Tex.Civ.App.) 250 
S.W. 708; J. G. Smith Grain Co. v. 
Shuler, (Tex.Civ.App.) 249 S.W. 524; 
Allen v. Williams, (Tex.Civ.App.) 248 
S.W. 1116; Galewsky v. W. R. Kyser 
& Co., (Tex.Civ.App.) 244 S.W. 159: 
Cogdell v. Ross, (Tex.Civ.App.) 243 
S.W. 559; McKeen v. Martin, (Tex. 
Civ.App.) 241 S.W. 782 [reh den (Civ. 
App.) 243 S.W. 575]; Malloy v. Indus- 
trial Cotton Oil Properties, (Tex.Civ. 
App.) 238 S.W. 984; Alvis v. Holbert, 
(Tex.Civ.App.) 238 S.W. 730; Nagle 
v. Weatherby & Co., (Tex.Civ.App.) 
236 S.W. 509; Green v. Partin, (Tex. 
Civ.App.) 235 S.W. 646; Waxahachie 
Nat. Bank vy. Sigmond Rothschild Co., 
(Tex.Civ.App.) 235 S.W. 633; Strawn 
Merchandise Co. v. Texas Grain, etc., 
Co. ((Tex,Civ. App.) °230: -S:We- 1094: 
Sargent v. Wright, (Tex.Civ.App.) 230 
S.W. 781; Cotton States Petroleum 
Co. v. Britton, (Tex.Civ.App.) 230 S. 
W. 742; First Nat. Bank v. Sanford, 
(Tex.Civ.App.) 228 S.W. 650; Cassidy- 
Southwestern Commn. Co. v. Chupick 
Bros., (Tex.Civ.App.) 225 S.W. 215: 
Clarke v. Taylor, (Tex.Civ.App.) 223 
S.W. 878; Hutchison v. R. Hamilton 
& Son, (Tex.Civ.App.) 223 S.W. 864; 
Watson v. Watson, (Tex.Civ.App.) 223 
S.W. 699; Standard Rice Co. v. Brous- 
sard,. (Tex.Civ.App.) = 228. Sow. 323: 
IMiyres v. Crockett State Bank, (Tex. 
Civ.App.) 223 S.W, 268; Bledsoe v. 
Barber, (Tex.Civ.App.) 220 S.W. 369; 
Masterson vy. O’Fiel, (Tex.Civ.App.) 
219 S.W. 1117; Texas Supply Co. v. 
Bankers’, etc., Co., (Tex.Civ.App.) 219 
S.W. 838; Hayes v. Penney, (Tex.Civ. 
App.) (215 S°W. 57154 Ray v. W. "W. 
Kimball Co., (Tex.Civ.App.) 207 S.W. 
851; Morrison v. Richards, (Tex.Civ. 
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App.) 207 S.W. 205; Reliance Life 
Ins. Co. v. Robinson, (Tex.Civ.App.) 
202 S.W. 354; Carver Bros. v. Mer- 
rett, (Tex.Civ.App.) 184 S.W. 741; 
Holmes vy. Coalson, (Civ.App.) 178 S. 
W. 628, {aff 240 S.W. 896, 111 Tex. 
502]; Cloyd v. Sacra, (Tex.Civ.App.) 
175 S.W. 456; First State Bank of Mt. 
Calm v. Fain, (Tex.Civ.App.) 157 S. 
W. 454. Contra Trammell v. Currie, 
(Tex.Civ.App.) 261 S.W. 827. 


{a] Mere filing of controverting 
plea (1) by plaintiff does not alter the 
effect of the plea of privilege as pri- 
ma facie establishing the matters 
stated therein. “Haynie v. Lea, (Tex. 
Civ.App.) 255 .S.W.. 506... (2) “The 
contest without other proof was not 
alone sufficient to offset the plea of 
privilege.’ Texas Supply Co. v. Bank- 
ers’, etc., Co., (Tex.Civ.App.) 219 S.W. 
838, 839. ; 

[b] Allegations of the controvert- 
ing affidavit are insufficient when not 
supported by evidence. Ketner v. J. 
M. Radford Grocery Co., (Tex.Civ. 
App.) 299 S.W. 680; Eggameyer v. San 
Antonio Mach., etc., Co., (Tex.Civ. 
App.) 299 S.W. 518. 


{c] Plaintiff must prove allega- 
tions of his petition, on which he re- 
lies to establish a cause of action 
against the codefendant residing in 
the county where suit is brought, to 
the extent of showing a bona fide 
cause of action against such resident 
defendant. Richardson y. D. S. Cage 
Co., (Tex.Commn.App.) 252 S.W. 747. 


[ad] When controverting affidavit 
not required.—Where, at the time de- 
fendant interposed a plea of privilege, 
the statute did not require plaintiff 
to file a controverting affidavit, the 
burden was on defendant to establish 
its plea. Avery Co. v. Harrison Co., 
(Tex.Civ.App.) 254 S.W. 1015. 


fe] Where defendant admits in 
open court the truth of the allegations 
in the petition, for the purpose of a 
determination of the merits of the 
plea of privilege, such determination 
may be had notwithstanding plain- 
tiff’s failure to offer any proof in sup- 
port of the allegations in his contro- 
verting affidavit. Latshaw vy. McLean, 
(Tex.Civ.App.) 238 S.W. 1003. 


{f] Prior to the statute of 1917 (1) 
making a plea of privilege prima fa- 
cie evidence of the facts therein stat- 
ed, the burden rested upon defend- 
ant to sustain the plea by proof of the 
facts therein alleged. Ragland v. 
Guarantee L. Ins. Co., (Tex.Civ.App.) 
157 S.W. 1187. Compare Durango 
Land,’ ete. Co: Vv. Shaw; *"Clex.Giv. 
App.) 165 S.W. 490 (under Rey. St. 
{1911] art 1830, a plaintiff suing in a 
county other than that of defendant’s 
residence, on the ground that fraudu- 
lent misrepresentations upon which 
the cause of action was based were 
made in the county wherein the yenue 
was laid, had the burden of proving 
that they were made in such county). 
(2) Holdings under prior law. Hil- 
liard v. Wilson, 13 S.W. 25, 76 Tex. 
180; Wilson v. Bridgeman, 24 Tex. 
615; Wolnitzek v. Lewis, (Tex.Civ. 
App.) 183 S.W. 819 [error refused]; 
Scaeif v. Crofford, (Tex.Civ.App.) 146 
S.W. 1008; Hillsman y. Cline, (Tex. 
Civ.App.) 145 S.W. 726; Witherspoon 
v. Duncan, 131 S.W. 660, 62 Tex.Civ. 
App. 861; Armstrong v. King, (Tex. 
Civ.App.) 130 S.W. 629; Houston Rice 
Milling Co. v. Wilcox & Swinney, 100 
S.W. 204, 45 Tex.Civ.App. 303; Trim- 
ble v. Burroughs, 95 S.W. 614, 41 Tex. 
Civ.App. 554; Jones v. Wright,. (Tex. 
Civ.App.) 92 S.W. 1010; Galveston, 
H. & S. A. Ry. Co. v. Miller, (Tex.Civ. 
App.) 57 S.W. 702; Galveston, H. & 
S. A. Ry. Co.4v. Bernard, (Tex.Civ. 
App.) 57 S.W. 686. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 334-336] 


facie, to show such waiver.2?® 


[$ 335] (2) Admissibility of Evidence.?7 
in those instances where the application or affidavit 
is made conclusive,?* the court, in determining an 
application for a change of venue, may consider 


26. Lindley v. Merchants’, etc., 
pte Bank, (Tex.Civ.App.) 264 S.W. 
[a] Clear proof necessary.—‘‘The 


right to be sued in the county of one’s 
residence is a valuable right; and in 
order to maintain a suit against him 
im some other county the facts au- 
thorizing it must be clearly shown.” 
Davis v. Gouldy, (Tex.Civ.App.) 243 
eis Weta et a5 


[b] Froof that forum probably 
proper sufficient.—The rule that on 
the hearing of a plea of privilege it 
devolves upon plaintiff clearly to 
prove his right to maintain the suit 
in the county where it is brought “at 
most only requires proof of a state 
of facts which probably establishes a 
case cognizable in the county of the 
forum.” H. H. Watson Co. v. Alfalfa 
Growers’ Exch., (Tex.Civ.App.) 300 
Sow. 199, 200. 

{c] In suit against corporation for 
fraud plaintiff need only present suf- 
ficient evidence to make a prima facie 
ease of fraud arising in the county 
where suit is brought in order to pre- 
vent a change of venue. San Marcos 
Baptist Academy v. Burgess, (Tex. 
Civ.App.) 292 S.W. 626 [fol] San Mar- 
cos Baptist Academy v. Brittain, (Tex. 
Civ.App.) 292 S.W. 629]. 

27. Matters considered see supra § 
331. 


28. Sweeney . v. 
App.) 283 S.W. 736. 

[a] Prejudice of judge—QOn an 
application for a change of venue on 
the ground of prejudice of the judge, 
no evidence can be heard against the 
application. Sweeney v. Sweeney, 
(Mo.App.) 283 S.W. 736. 

Conclusiveness of application or af- 
fidavits see infra § 336. 

29. Cal.—Bartholomae Oil Corpo- 
ration v. Associated Oil Co., 263 P. 
516, 203 Cal. 176; Miller & Lux v. 
Kern County Land Co., 73 P. 836, 140 


Sweeney, (Mo. 


€al. 132" [att 70) ©. 183), 7 CalUurep, 
363]; Bachman v. Cathry, 45 P. 814, 
113 Cal. 498. 


Mich.—Fellows v. Canney, 42 N.W. 
958, 75 Mich. 445. 

N.Y.—Tongate v. Erie R. Co., 205 N. 
Y.S. 768, 123 Misc. 580. 

Okl.—Richardson vy. Augustine, 49 
P. 930, 5 Okl. 667. 

Pa.—Healy v. Dettra, 8 A. 622. 


Tex.—Brooks v. Herren, (Civ.App.) 
30 S.W.(2d) 561; Rose Mfg. Co. v. 
Coppard, (Civ.App.) 255 S.W. 993; J. 
M.- Radford Grocery Co. v. Flynn, 
(Civ.App.) 202 S.W. 332; Brooks v. 
Bonner, (Civ-App.) 149 S.W. 564. 


[a] Discretion of court.—When a 
change of venue is asked for on the 
ground that a fair and impartial trial 
cannot be had in the county in which 
the suit is pending, a reasonable dis- 
cretion must be left to the court in 
ascertaining the truth of the aver- 
ment. Healy v. Dettra, (Pa.) 8 A. 622. 

fb] Materiality. — (1) Evidence 
that defendant delivered a draft and 
certain vendor’s lien notes to plaintiff 
for the purpose of paying the indebt- 
edness sued upon was immaterial and 
irrelevant upon the question of de- 
fendant’s right to change of venue. 
J. M. Radford Grocery Co. v. Flynn, 
(Tex.Civ.App.) 202 S.W. 332. (2) On 
the hearing of a petition ito a cir- 
cuit court commissioner to change the 
venue, alleging that the trial judge 
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proper evidence under the usual rules,?® in support 


Except 


had been counsel for petitioner in a 
former trial of the cause and had as- 
sisted in striking the jury, and had 
announced that he could not try the 
case as he had been a counsel, it was 
not error to refuse to allow the clerk 
of the court to state who was attorney 
of record at that time, the fact that 
another attorney had been employed 
after the petition was filed being im- 
material. Fellows v. Canney, 42 N.W. 
958, 75 Mich. 445. (3) Ona plea of 
privilege, in an action against a debtor 
and the assignor of the debt, who 
guaranteed its payment, where it was 
claimed that the assignment was fic- 
titious, for .the purpose of fixing the 
venue at the domicile of the assignor, 
evidence of the assignor’s insolvency 
was material and competent. Brooks 
v. Bonner, (Tex.Civ.App.) 149 S.W. 
564. (4) Testimony that plaintiff 
failed to remove the property sued for 
within the time agreed is material on 
an application to change venue for 
witnesses’ convenience. Bartholomae 
Oil Corporation y. Associated Oil Co., 
263 P7516, 208 Cal. 1%6:°(5) — Where 
a controverting affidavit in a hearing 
of a plea of privilege alleged facts 
showing that suit was brought in the 
proper county, under one exception of 
the statute, a part of the affidavit al- 
leging that suit in such county was 
proper by virtue of another exception 
of that statute was immaterial, as 
such statement of the law in the affi- 
davit could not fix the legal status of 
the case. Rose Mfg. Co. v. Coppard, 
(Tex.Civ.App.) 255 S.W. 993. (6) On 
hearing of a matter of venue of a suit 
to foreclose a vendor’s lien, a land con- 
tract was admissible to show the 
existence of an equitable lien. Brooks 
v. Herren, (Tex.Civ.App.) 30 S.W.(2d) 
561. 


[c] Matters not in issue.—In pass- 
ing on motions for a change of venue 
on the ground of convenience of wit- 
nesses, proposed testimony on a mat- 
ter alleged by an amendment to the 
complaint, and not yet put in issue by 
an answer, will not be considered. 
Miller & Lux v. Kern County Land 
Co., 73 P. 886, 140 Cal. 132 [aff 70 P. 
183, 7 Cal.Unrep.Cas. 363]. 


[ad] Matters not within pleadings. 
—The statute provides that, when 
plaintiff is ignorant of the name of a 
defendant, he must so state in the 
complaint, and such defendant may be 
designated in any pleading or proceed- 
ing by any name, ‘and when his true 
name is discovered the pleading or 
proceeding must be amended accord- 
ingly.” It was held that where two 
of three defendants sued in K county 
were designated by fictitious names, 
and an affidavit by the other for 
change of venue stated that he and 
his codefendants were residents of 
I county when suit was commenced, 
affidavits by plaintiff that such co- 
defendants, described by their true 
names, were residents of K county, 
could not be considered, in the absence 
of an amendment of the complaint 
describing such defendants by their 
true names. Bachman vy. Cathry, 45 P. 
814, 113 Cal. 498. 


[e] Testimony of jurors on voir 
dire.—-In determining whether a fair 
trial can be had, the court cannot take 
into consideration the testimony of 
the jurors upon their voir dire exam- 
ination. Richardson vy, Augustine, 49 
P. 930, 5 Okl. 667. 


of the application,?® or against it.*? 
[§ 336] (3) Weight and Sufficiency—(a) In Gen- 


eral. An application or motion for a change of ven- 
ue must be supported by some degtee of proof.*? 


[f{] Newspaper articles.—While it 
is proper for a court to consider de- 
nunciatory newspaper articles in de- 
termining whether to change the place 
of trial, as a rule, citizens who are fit 
to try litigated cases will not allow 
previous opinions based on unofficial 
reports to control their judgment 
against sworn evidence. Tongate v. 
Erie R. Co., 205 N.Y.S. 768, 123 Misc. 
580. 

30. Cal.—Johnston vy. Benton, 239 
P.- 63; 13 CaliApp. (di. 

Iowa.—Parker v. Norris, 9 N.W. 225, 
56 Iowa 295. 

N.Y.—Hanson v. Hanson, 151 N.Y.S. 
861, 88 Misc. 244 [rev 152 N.Y.S. 1115, 
167 App.Div. 945]; Jacobson v. Ger- 
man-American Button Co., 108 N.Y.S. 
795, 124 App.Div. 251. 


$.C.—Dennis v. McKnight, 159 S.E. 
657,161 S.C. 213. 


Tex.—McGee v. MeCauley, (Civ. 
App.) 37 S.W.(2d) 258; Tarver Steele 
& Co. v. Pendleton Gin Co., (Civ.App.) 
25 S.W.(2d) 156; Crespi v. Wigley, 
(Civ. App.) 18 S.W.(2d) 716; Morrison 
v. Jaliorick, 1 Tex.A.Civ.Cas. § 735. 


Vt.—Carpenter v. Central Vermont 
Ry. Co., 80 A. 657, 84 Vt. 538; Willard 
v. Norcross, 75 A. 269, 83 Vt. 268. 

[a] socal prejudice.—(1) Evidence 
that defendant was elected a town 
officer at the last town meeting was 
proper on the question of prejudice. 
Willard v. Norcross, 75 A. 269, 83 Vt. 
268. (2) The trial judge could only 
consider conditions existing at time of 
hearing of motion. Dennis v. Mc- 
Knight) 1591S: 5575 1615S... 203: 763) 
Negative testimony of long time resi- 
dents of a county, with a large ac- 
quaintance in their vicinity, that they 
never heard anything said therein in- 
dicating ill feeling against defendant 
corporation is relevant. Carpenter y. 
rae oes Vermont Ry. Co., 80 A. 657, 84 
Vt. 538: 


31. Iowa.—Turner y. 
Iowa 489. 


La.—Buteau v. Morgan’s Louisiana, 
ete:,, Cot, 46) So. 813.0130, Baxvso7 


Mont.—State v. District South of 
Seventh Judicial Dist. in and for Rich- 
land County, 176 P. 613, 55 Mont. 330. 
pene TaN Calley v. Pearce, 5 Heisk. 


Tex.—Davis v. Gouldy, 
243 S.W. 715. 


Wash.—Agens vy. Powell, 139 P. 873, 
79 Wash. 131. 


32. Mo.—Gerhart Realty Co. vy. 
Weiter, 83 S.W. 278, 108 Mo.App. 248. 


N.Y.—Hurn v. Olmstead, 105 N.Y.S. 
1091, 55 Mise. 504. 


Pa.—New York, eic., Co. v. Shenan- 
doah Borough, 44 Pa.Co. 347. 


S.C.—Sample_ v. Bedenbaugh, 
S.E. 828, 158 S.C. 496. 


Wash.—State v. Superior Court in 
and for Kitsap County, 267 P. 503, 147 
Wash. 690. 


[a] Convenience of witnesses.— 
(1) Where plaintiff presented no affi- 
davit on the merits in opposition to 
a motion for a change of venue for 
convenience of witnesses, but relied 
on preliminary objections, he thereby 
conceded that the motion might be 
granted if defendants had madea case, 
however slight. Hurn vy. Olmstead, 
105 N.Y.S. 1091, 55 Mise. 504. (2) 
One moving for change of venue for 


Maddox, 6 


(Civ. App.) 
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Under some statutes, applicant’s affidavit is suffi- 
cient to justify the granting of the appheation with- 
out other proof in support of it,?* or at least where 
it is not contradicted®+ or any sufficient showing 
Under some provisions, applicant’s affida- 
vit, if sufficient in form and substance, is conclu- 
sive,?® and no contradiction of its allegations,®* or 
opposition by counter-affidavits or other evidence,*® 


made.?® 


convenience of witnesses cannot rely 
merely on belief, opinions, and con- 
clusions. Sample v. Bedenbaugh, 155 
Sak OAS LOS: SEO 4960 C3!) i Con= 
venience of witnesses and promoting 
justice, as respects changing place of 
trial, must be proved by competent 
evidence. State v. Superior Court in 
and for Kitsap County, 267 P. 503, 147 
Wash. 690. 

33. Kelley v. Alcona Circuit Judge, 
44 N.W. 925, 79 Mich. 392; Budaley v. 
Kansas City, Ft. S..& M. R. Co., 85 
S.W. 366, 186 Mo. 399; Gee v. St. 
Louis Ry. Co., 41 S.W. 796, 140 Mo. 
314; Mix v. Kepner, 81 Mo. 93; Cor- 
penny v. Sedalia, 57 Mo. 88; Church 
v. City of Milwaukee, 31 Wis. 512. 


34. Cal.—Stone v. Everts, 263 P. 
236, 203 Cal. 197; Southern California 
Motor Road Co.-v. San Bernardino 
Nate banks 4 Pett LOO) Cal wolGy 
Jansing v. Bowen, 3 P.(2d) 327, 117 
Cal.App. 31; Woods v. Berry, 296 P. 
332, 111 Cal.App. 675; Parrish v. Riv- 
pa Trust Co., 93) P6356, 7 Cal.App. 
ah ek v. Olson, 45 Ill.App. 

Mo.—Sweeney v. 
283 S.W. 736. ; 

N. Y.—Ballston Refrigerating & 
Storage Co. v. Defoe, 73 N.Y.S. 772, 67 
App.Div. 341. 

N.D.—Robertson Lumber Co, v. 
Jones, 99 N.W. 1082, 13 N.D. 112. 

Or.—Rugenstein v. Ottenheimer, 152 
P. 215, 78 Or. 371, Ann.Cas.1917E 953. 

S.D.—George v. Kotan, 101 N.W. 31, 
18 S.D. 437. 

35. Simmons v. Wall, 96 S.E. 493, 
110°S.C. 334. 

36. Brow v. Levy, 29 N.H. 417, 3 
Ind.App. 464; State v. Shaw, 1 NE. 
753, 43 Ohio St. 324; State v. Wolfe, 
11 Ohio Cir,Ct. 591, 6 Ohios Cir. Dec: 


Sweeney, (App.) 


118; State v. Dick, 79 N.W. 421, 103 
Wis. 407. 
37. Peterson v. Carlson, 149 N.W. 


536, 127 Minn. 324. 


38. State v. Wolfe, 11 Ohio Cir.Ct. 
591, 6 Ohio Cir.Dec. 118; Farley v. 
Deslonde, 58 Tex. 588. 


39. Bernou vy. Bernou, 114 P. 1000, 
15 Cal.App. 341; Henderson v. Cohen, 
102 P. 826, 10 Cal. App. 580; Nelson v. 
Hoskinson, 189 P. 165, 106 Kan. 601; 
Gee v. St. Louis Ry. Co., 41 S.W., 796, 
140 Mo. 314; Critler v. Jacobson & 
Lindstrom, 119 P. 819, 66 Wash. 322. 

40. Cal. Joaquin & Kings 


River Canal & Irrigation Co. v. James 
J. Stevinson, Inc., 178 P. 292, 179 Cal. 


538; Lakeshore Cattle Co. v. Modoc 
Land & Live-Stock Co., 41 P. 472, 108 
Cal. 261. 


N.Y.—J. P. Lewis Co. v. Phoenix 
Car Co., 100 N.Y.S. 669, 115 App.Div. 
188; Weiant v. Rockland Lake Trap 
Rock Co., 76 N.Y.S: 699, 74 App.Div. 
24, 11 N.Y.Ann.Cas. 113; Clinton v. 
Croswell, 2 Caines 245, 2 "Am.D. 235. 


Pa.—City of Philadelphia v. Ridge 
Ave. Pass. Ry. Co., 22 A. 695, 143 Pa. 
444, 28 Wkly.N.C. 388; New York, etc., 
Co. v. Shenandoah Borough, 44 Pa.Co. 
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is permissible. 


alleged.*? 


Vt.—Carpenter v. Central Vermont 
Ry. Co., 83 A. 466, 86 Vt. 67. 

Ont.—Gage v. Reid, 39 Ont.L. 52. 

41. Cal.—WNational Automobile Ins. 


oi v. Havlik, 298 P. 75,.113 Cal.App. 
264. 


Iowa.—Garrett v. Bicklin, 42 N.W. 
621, 78 Iowa 115. 


N.Y.—Bischoff v. Bischoff, 85 N.Y.S. 


81, 88 App.Div. 126; Hausmann v. 
Moore, 39 N.Y.S. 1089, 7 App.Div. 459. 
igneenecen ee Nie (Cree oliaaveneey palaly alGenil 


Tex.—Williams v. Doering, (Civ. 
App.) 28 S.W.(2d) 893; Ryan v. John- 
son, (Civ.App.) 284 S.W. 652. 

Vt.—Carpenter v. Central Vermont 
Ry. Co., 83 A. 466, 86 Vt. 67; Willard 
v. Norcross, 75 A. 269, 83 Vt." 268. 


[a] Degree of proof.—(1) Under 
a petition for a change of venue to 
secure an impartial trial and avoid 
local prejudice, great positiveness or 
definiteness in the proofs cannot be re- 
quired. Taylor v. Gardiner, 11 R.I. 
182. (2) Where there is but slight 
evidence to contradict the positive 
statements of plaintiff that he resides 
in the county where suit was brought, 
a motion by defendant for change of 
venue on the ground that plaintiff is 
not a resident of such county is prop- 
erly denied. Bischoff v. Bischoff, 85 
INP G Ss 8, SS. App.Div. 126. (3) Where 
it is doubtful in which county con- 
venience of witnesses requires that a 
transitory action should be tried, it 
should be tried in the county where 
the cause of action arose. Hausmann 
v. Moore, 39 N.Y.S. 1089, 7 App.Div. 
459. 

42. Bank of Cleveland v. Ward, 11 
Ohio 128; Pennsylvania Canal Co. v. 
Pennsylvania ‘& RY RCo. (Ras) 2 
Pearson 298. 


43. Ala.—Cox v. Jones, 1 Stew. 379. 


Ariz.—Sloveniec Nat. Ben. Soc. v. 
Dabcevich, 246 P. 765, 30 Ariz. 294. 


Ark.—E. O. Barnett Bros. v. Gentry, 
173 S.W. 424, 117 Ark. 655. 


Cal.—Sceott v. Stuart, 213 P. 947, 190 
Cal. 526; ‘Thurber v. Thurber, 45 BP. 
852, 113 Cal. 607, 5 Cal.Unrep.Cas. 413; 
Pacific States Corporation v. Shepard- 
son, 288 P. 714, 105 Cal.App. 747; 
Woods v. Berry, 286 P. 10738, 105 Cal. 
App. 90; Werner v. Bryden, 278 P. 869, 
99 Cal. App. 398; Gas Appliance Sales 


Conv; B. Bastian Mfg. Co.; 262 P. 
452, 87 Cal App. 301; Sherman Vv. 
Reynolds, 256 P. 846, 83 Cal.App. 403; 


City of Stockton v. Ellingwood, 248 P. 
272, 78 Cal.App. 117; Johnston y. Ben- 
ton, 239 P. 63, 78 Cal.App. 571; John- 
ston v. Benton, 239 P. 60, 78 Cal.App. 
565; McKune v. McKune, 191 P. 958, 
48 Cal.App. 204; Carr v. Stern, 120 P. 
35, 17 Cal. App. 397; O’Brien v. O’Brien, 
116 P. 692, 16 Cal.App. 103; Mahler 
v. Drummer Boy Gold Min. Co., 93 P. 
1064, 7 Cal.App. 190; Parrish v. Riv- 
erside Trust Co., 93 P. 685, 7 Cal.App. 
95. 

Colo.—Robbins v. McAlister, 16 P. 
(2a) 431; Enyart.v. Orr, 238 PB. 29, 78 
Colo. 6. 


Du Pont, 45 So. 507, 54 Fla, 288. 


[§ 336 


Under other statutes the affidavit is 
not conclusive®® or necessarily of itself even suffi- 
cient,*#° as the court must be satisfied of the truth 
of its allegations*! and the existence of the grounds 
In such cases the court will determine the 
application according to the weight and sufficiency 
of the affidavits and other evidence produced in sup- 
port of and against it.** 


Refusal to grant a change 


Ga. 
Ga. 649 


Idaho.—Young v. Extension Ditch 
Co., 156-P. 917, 28 Idaho 775. 


Iowa.—Burke v. Dunlap, 171 N.W. 
293, 185 Iowa 949. 


Kan.—Gray v. Crockett, 10 P. 452, 
35 Kan. 66. 


Ky.—Thompson’s Adm’r v. First 
Nat. Bank, 27 S.W.(2d) 978, 234 Ky. 
252; Dyer v. Staggs, 290 S.W. 494, 
217 Ky. 683. % 

La.—Brewster v. Emlet, 122 So. 54, 
168 La. 326. 


Mich.—Moore v. Epstein, 242 N.W. 
779, 258 Mich. 425; In re Sanborn’s 
Estate, 56 N.W. 25, 96 Mich. 606. 


Minn.—W. B. Foshay Co. v. Mer- 
cantile Trust Co., 208 N.W. 203, 166 
Minn. 442; State v. Quinn, 156 N.W. 
284, 1382 Minn. 219. 


Mo.—Rose v. Rose, 249 S.W. 605; 
ee v. Kansas City Rys. Co., 229 S.W. 
215. 

Neb.—Albers v. Chicago, B. & Q. R. 
Co., 145 N.W. 1013, 95 Neb. 506. 


N.J.—Robbins v. Glendon, 138 A. 
108, 103 N.J.Law 562; Dabaghian v. 
Kaffafian, 58 A. 106, 71 N.J.Law 115; 
Smith v. Starkey Farms, 149 A. 759, 
8 N.J.Mise. 259. 


N.Y.—Jacobs v. Callan, 128 N.Y.S. 
295, 143 App.Div. 827; Dresser v. 
Mercantile Trust Cos 103 N.Y.S. 1123; 
118 App.Div. 901 [aff 102 N.Y.S. 569, 
53 Misc. 18]; Burke v. Frenkel, 89 N. 
Y.S. 621, 97 App.Div. 19; Thomson v. 
Perkins, 57 N.Y.S. 810, 39 App.Div. 
656; Shepard & Morse Lumber CO.We 
Burleichy: 50 IN. YS. 1355. 27, App. Dive 
99; Tongate v. Erie R. Co., 205 N.Y.S. 
768, 123 Misc. 580; Barnes v. Roose- 
velt, 149 N.Y.S. 291, 87 Misc. 55 [rev 
150 N.Y.S. 30, 164 App.Div. 540]. 


N.D.—Kaczor v. Swendseid, 215 N. 
SWicte 2 Callao ys NSD TO): McCarty v. 
Thornton, 165 N.W. 499, 38 N.D. 551; 
Stockwell v. Haigh, 135 N.W. 764, 23 


Ohio.—McDonald v. Boardman, 17 
Ohio Cir.Ct. 209, 9 Ohio Cir.Dec. 533. 


Okl.—Richardson y. Augustine, 49 
Peis 30e buOkd. 66% 

Pa.—Brittain v. Monroe County, 31 
Pa: Co. 16. 

Porto Rico.—Sarie v. Porto Rican 
Tobacco Co., 15 Porto Rico 190. 

S.C.—Sample v. Bedenbaugh, 155 S. 
E. 828, 158 S.C. 496; Adams v. Fripp, 
94 S.E. 109, 108 S.C. 234. 

Tex.—Fort Bend Oil Co. v. Hurlbut, 
(Civ.App.) 52 S.W.(2d) 292; Collier vy. 
Steinhardt, (Civ.App.) 1G) S.W. (2d) 
984; Gholson v. Thompson, (Civ.App.) 
298 S.W. 318; Freeman v. Ortiz, (Civ. 
App.) 136 S.W. 113; T. A: Robertson 
& Co: v. Russell) dir s..W.1205.0545 hex 
Civ. App. 257. 

Vt.—Willard v. Norcross, 75 A. 269, 
83 Vt. 268. 

Wash.—State v. Superior Court in 
and for Kitsap County, 267 P. 503, 147 
Wash. 690; State v. Superior Court 
of Washington in and for Klickitat 
County, 231 P. 453, 132 Wash. 102. 


Wis.—Blake v. Raemisch, 26 Wis. 


. Davis, 57 S.H. 62, 127 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of venue may be justified on a showing made by 
counter-affidavits alone,** or in connection with oth- 
er considerations,*® according to their 
The determination may be made 
according to the preponderanee of the affidavits in 
number,*? although the propriety of granting or re- 


probative force.*® 


586. 
B.C.—Sloan v. McRae, [1926] 4 Dom. 
L.R. 450, [1926] 8 West.Wkly. 136. 


Ont.—Gage v. Reid, 39 Ont.L. 52. 


{a] Affidavits constitute evidence 
on which the validity of an order for 
xhange of venue depends, evidence not 
being part of the judgment roll. 
Woods v. Berry, 286 P. 1073, 105 Cal. 
App. 90. 

{b] When evidence points unerr- 
ingly to one _ result, as respects 
changing the place of trial, refusal to 
follow it is an abuse of discretion. 
State v; Superior Court: in .and for 
Kitsap County, 267 P. 503, 147 Wash. 
690. 

{c] Change held justified or re- 
quired on ground: (1) Of convenience 
of witnesses. Bartholomae Oil Cor- 
poration v. Associated Oil Co., 263 P. 
516, 203 Cal. 176; Pacific States Cor- 
poration v. Shepardson, 288 P. 714, 
105 Cal.App. 747; Jacina v. Lemmi, 
LSS NUY S034; 2i55~ App. Divs - 397+ 
Mullin v. Curtis, 129°N.Y.S. 916, 145 
App.Div. 441; Dunn vy. Lewis, 19 N.Y. 
S. 755, 65 Hun 620; Benedict v. Hib- 
bard, 5 Hilla(N.Y.) 509; State v. Su- 
perior Court in and for Kitsap Coun- 
ty, 267 P. 503, 147 Wash. 690; State 
v. Superior Court of Washington in 
and for Klickitat County, 231 P. 453, 


132 Wash. 102. (2) Of disqualifica- 
tion of judge. Parrish v. Riverside 
Drast, Wo, wos yee Shyene CalrA pps: 


In re Sanborn’s Estate, 56 N.W. 25, 96 
Mich. 606. (3) Of local prejudice. 
Carr v. Stern, 120 P. 35, 17 Cal.App. 
397; Albers v. Chicago, B. & Q. R. Co 
145 N.W. 1013, 95 Neb. 506; Budge v. 
Northam, 20 How.Pr. (N.Y.) 248; 
Stockwell v. Haigh, 135 N.W. 764, 23 
N.D. 54; Snell v. Cincinnati St. Ry. 
Co., 54 N.B. 270, 60 Ohio St. 256 [dism 
21 S.Ct. 205, 179 U.S. 395, 45 L.Ed. 248, 
aff 24 S.Ct. 319, 193 U.S. 30, 48 L.Ed. 
604]: Willard v. Norcross, 75 A. 269, 
83 Vt. 268. (4) Of place of execution 
of contract. Gas Appliance Sales Co. 
v. W. B. Bastian Mfg. Co., 262 P. 452, 
87 Cal.App. 301. (5) That county 
was a party. City of Stockton v. El- 
lingwood, 248 P. 272, 78 Cal.App. 117. 


(6) That freehold was involved. Cox 
v. Jones, 1 Stew. (Ala.) 379.- (7) That 
joint liability did not exist. McDon- 


ald v. Boardman,*17 Ohio Cir.Ct. 209, 
9 Ohio Cir.Dec. 533. (8) That defend- 
ant was joined for purposes of juris- 
diction. Johnston y. Benton, 239 P. 
63, 73 Cal.App. 571. (9) That defend- 
ant was nonresident. Thurber v. 
Thurber, 45) sP) 852,113 "Cale 6075 95 
Cal.Unrep.Cas. 413; Johnston v. Ben- 
ton, 239 P. 60, 73 Cal.App. 565; Mc- 
Kune v. McKune, 191 P. 958, 48 Cal. 
App. 204; O’Brien v. O’Brien, 116 P. 
692.01 61a Cal. App: 1035)" Younger’ 'v.. 
Spreckels, 106 P. 895, 12 Cal.App. 175; 
Mahler v. Drummer Boy Gold Min. 
Coy 9s Sem 1064 8. salApp. G00} 
Brewster v. Emlet, 122 So. 54, 168 La. 
326; Moore v. Epstein, 242 N.W. 779, 
258 Mich. 425; Shepard & Morse Lum- 
ber Co. v. Burleigh, 50 N.Y.S. 135, 27 
App.Div. 99; McCarty v. Thornton, 
165 N.W. 499, 38 N.D. 551. (10) That 
judge was material witness. Gray v. 
Crockett, 10 P. 452, 35 Kan. 66. (11) 
That plaintiff was nonresident. 
Dabaghian v. Kaffafian, 58 A. 106, 71 
N.J.Law 115; Dresser v. Mercantile 
Trust Co., 103 N.Y.S. 1123, 118 App. 
Div. 901 [aft 102 N.Y.S. 569, 53 Misc. 
18]; Binder v. Metropolitan Stwektys 
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nature and 


Co., 74 N.Y.S. 54, 68) App.Div.. 282. 
(12) That resident defendant was not 
proper eS es v. Fripp, 94 S.E. 
109, 108 S.C. 


[da] eer. ‘hela justified or re- 
quired on ground: (1) Of convenience 
of witnesses. Slovenic Nat. Ben. Soc. 
v. Dabcevich, 246 P. 765, 30 Ariz. 294; 
Scott wiiStuant; ) 293 4P2947.2190.Cal. 
526; Werner v. Bryden, 278 P. 869, 
99 Cal.App. 398; Young v. Extension 
DiteH Coy? 156 BP. 917, 28 Idaho 775; 
Thompson’s Adm’r vy. First Nat. Bank, 
27 S.W.(2d) 978, 234 Ky. 252; Tuomey 
v. Kingsford, 74 N.Y.S. 13, 68 App.Div. 
180; Thomson y. Perkins, 57 N.Y.S. 
810, 39 App.Div. 656; Cunningham v. 
Turney, 9 N.Y.St. 645. (2) Of local 
prejudice. E. O. Barnett Bros. v, 
Gentry, 173 S:W. 424, 117 Ark. 655; 
Doll v. Stewart, 70 P. 326, 30 Colo. 
320;) Croft» y. Chicago, R. Iv & P. Ry. 
Con O9, MNUWs O7:2:35 8 184° plowa 2411, 
Union Mill Co. v. Prenzler, 69 N.W. 
876, 100 Iowa 540; State v. Stewart, 
37 N.W. 400, 74 Towa 336; In re Davis’ 
Estate, 27 P. 342, 11 Mont. 1. (3) Of 
prejudice of judge. Rose v. Rose, 
(Mo.) 249 S.W. 605; Pool v. Milwau- 
kee Mechanics’ Ins. Co., 69 N.W. 65, 
94 Wis. 447; Ross v. Hanchett, 9 N.W. 
624, 52 Wis. 491. (4) That defendant 
was fraudulently joined. Big Springs 
Land & Live Stock Co. v. Beck, 263 
P. 477, 45 Idaho 509; Senn v, Connelly, 


£20 INUW...1097,°23 S.D5158." (5): That 
defendant was nonresident. Sherman 
v. Reynolds, 256 P. 846, 83 Cal.App. 


403; Enyart v. Orr, 238 P. 29, 78 Colo. 
6; Baker v. Davis, 57 S.E. 62, 127 Ga. 
649; Burke v. Dunlap, 171 N.W. 293, 
185 Towa 949; Jacobs v. Callan, 128 
N.Y.S. 295, 148 App.Div. 827; Sample 
Vv. Bedenbaugh, 155 S.E. 828, 158 S.C- 
496. (6) That plaintiff was nonresi- 
dent. Robbins v. McAlister, (Colo.) 
16 P.(2d) 431; Robbins v. Glendon, 138 
A. 108, 103 'N.J.Law 562; Smith v. 
Starkey Farms, 149 A. 759, 8 N.J.Misc. 
259; Burke v. Frenkel, 89 N.Y.S. 621, 
97 App.Div. 19; Hanson v. Hanson, 
151 N.Y.S. 8641, 88 Misc. 244 [rev 152 
NEY 3S) 115 4167 App Dive 945787 26%), 
That fair trial could not be had. Neal 
v. Kansas City Rys. Co., (Mo.) 229 S. 
W..215;. Tongate.v. Drie R. Co.,) 205 
N.Y.S. 768, 123 Misc. 580; Barnes v. 
Roosevelt, 149 N.Y.S. 291, 87 Misc. 
55 [rev 150 N.Y.S. 30, 164 App.Div. 
540]. (8) That residents were merely 
nominal parties. W. B. FosShay Co. v. 
Mercantile Trust Co., 208 N.W. 203, 
166 Minn. 442. (9) That city was 
made party to prevent change. State 
v. Quinn, 156 N.W. 284, 182 Minn. 219. 


(10) That indorsement of note was 
collusive. Blake v. Raemisch, 26 Wis. 
586. 


44. City of Wheeling v. Black, 25 
W.Va. 266. 


45. White v. Chicago, M. & St. P. 
RyavOos, 415 NAW. "730; > Dak, «5.08: 
Stoddard v. Delaware & H. Canal Co., 
16 N.Y.S. 621, 62 Hun 619; Caperton 
v. Bowyer, 4 W.Va. 176 [dism 14 Wall. 
(U.S.) 216, 20 L.Ed. 882]. 


tion v. Associated Oil Co., 263 P. 516, 
205 Cal. 176; Pacific States Corpora- 
tion v. Shepardson, 288 P. 714, 105 
Cal.App. 747; Younger v. Spreckels, 
106 P. 895, 12 Cal.App. 175 


Idaho.—Big Springs Land & Live 


Stock Co. v. Beck, 263 P. 477, 45 Idaho | 


509. 
Ill.— Woodhull v. Kelly, 10 Ill.App. 
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fusing the change is not necessarily to be determined 
by the greater number of affidavits.** 

[§ 337] (b) Plea of Privilege. 
statute,4® a plea of privilege prima facie establish- 
es the facts stated therein,®® and requires a change 
of venue in accordance with such facets in the ab- 


In Texas, under 


455. 


Minn.—Guyer v. Smullen, 199 N.W. 
465, 160 Minn. 114. 


N.Y.—Jacina v. Lemmi, 139 N.Y.S. 
1034, 155 App.Div. 397; Hoffman v. 
Hoffman, 138 N.Y.S. 356, 153 App.Div. 
191; Mullin v. Curtis, 129 N.Y.S. 916, 
145 App.Div. 441; Binder v. Metro- 
politan St. Ry. Co.,-74 N.Y.S. 54, 68 
App.Div. 281; Tuomey v. Kingsford, 
TZUN. Y.S. 3,68 App Div. 130s. Dunn 
v. Lewis, 19 N.Y.S. 755, 65 Hun 620; 
Hanson v. Hanson, 151 N.Y.S. 861, 88 
Mise. 244 [rev on other grounds 152 
Ney Stelt15 9167 Appabiven 94 550% Cum 
ningham v. Turney, 9 N.Y.St. 645; 
Benedict v. Hibbard, 5 Hill 509. 


Ohio.—Snell v. Cincinnati St. Ry. 
Co., 54 N.E. 270, 60 Ohio St. 256 [dism 
21S Cr. 2.05, 0179) UESs soometo wueloe 
248 (aff 24 S.Ct. 319, 193 U.S. 30, 48 
L.Ed. 604) ]. 


S.D.—Senn v. Connelly, 
M0975 23) Se Day LSSe 


Wis.—Pool v. Milwaukee Mechanics’ 
Ins. Co., 69 N.W. 65, 94 Wis. 447; 
fae v. Hanchett, 9 N.W. 624, 52 Wis. 


[a] Positive affidavit against a 
change of venue had greater probative 


120 N.W. 


.force than one for a change which was 


sworn to only on information and be- 
lief and did not state a basis for the 
per Hoffman vy. Hoffman, 138 N. 
Y.S. 356, 153 App.Div. 191. 

ve) Colo.—Doll v. Stewart, -70 P. 
326, 30 Colo. 320. 


lowa.—Union Mill Co. v. Prenzler, 
69 N.W. 876, 100 Iowa 540; State v. 
Stewart, 37 N.W. 400, 74 lowa 336. 


Kan.—St. Joseph & D. C. R. Co. v. 
Orr, 8 Kan. 419. 


Mont.—In re Davis’ Estate, 27 P. 
342, 11 Mont. 1. 


N.Y.—Budge v. Northam, 20 How. 
Press 

48. Pittsburgh, C., C. & St. L. Ry. 
Go} iv. ‘City: of Chicago, 144 Ill.App. 
293 [Laff 89 N.E. 1022, 242 Til. 178, 44 
TR AS NESie —Sb.6ei hs 4s eAim Se 3161; 
Croft v. Chicago, Ris & iP eye oes 
109 N.W. 723, 134 Iowa 411. 


49. Acts (1917) p 388 (Vernon Civ. 
St. Annot. arts 2007, 2008). 

[a] Pyrior to 1917 there was no law 
in Texas making a verified plea of 
privilege prima facie evidence of the 
truth of. the facts therein stated. 
Planters’ Cotton Oil Co. v. Godwin- 
LER eae Co., (Lex.Civ.App.) 221 S. 


{b] Decisions under prior law.— 
Brown v. Read, 33 Tex. 629; J. M. 
Radford Grocery CON Ww. Flynn, (Tex. 
Civ.App.) 202 S.W. 332; Sands v. Sed- 
wick, (Tex.Civ.App.) ‘174 S.W. 894; 
Crowell Independent -School Dist. v. 
First Nat. Bank of Benjamin, (Tex. 
Civ.App.) 174 S.W. 878; Weller v. 
Guajardo, (Tex.Civ. App.) 174 SW. 
673; Rhome Milling Co. v. Cunning- 
ham, (Tex.Civ. App.) LIL CS Wh esi 
Scaeif v. Crofford, (Tex.Civ.App.) 146 
S.W. 1003; Witherspoon v. Dunean, 
131 S.W. 660, 62 Tex.Civ.App. 361; 
Texarkana & Ft. S. Ry. Co. v. Shivel 
& Stewart, (Tex.Civ.App.). 114 S.w. 
196; Baldwin v. Richardson, 87 S.W. 
353, 39 Tex.Civ.App. 348. 

50. Sibley v. Continental Supply 
Co., (Tex.) 292 S.W. 155 [den error 
(Civ.App.) 290 S.W. 769]; Texas- 
Louisiana Power Co. v. Wells, (Tex. 
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sence of any controverting affidavits by plaintiff,>+ 
or of any evidence in support of the allegations in 
The burden is on plaintiff to es- 
tablish the righti to retain the venue in the county 
where laid,®* and the evidence must be clear®* and 
sufficient to sustain the findings.®® 
tiff’s pleadings nor the affidavit controverting the 
plea of privilege constitute proof essential to sus- 
tain venue,®® nor need plaintiff introduce all his tes- 


such affidavits:°? 


Commn.App.) 48 S.W.(2d) 978; Duffy 
v. Cole Petroleum Co., (Tex.Commn. 
App.) 5 S.W.(2d) 495; American Fruit 
Growers vy. Sutherland, (Tex.Civ.App.) 
50 S.W.(2d) 898 [foll American Fruit 
Growers v. Luttring, 50 S.W.(2d) 901, 
and American Fruit Growers y. Suth- 
erland, 53 S.W.(2d) 1118]; Weatherly 
v. White House Lumber Co., (Tex.Civ. 
App.) 49 S.W.(2d) 522; Cook v. Guz- 
man, (Tex.Civ.App.) 19 S.W.(2d) 855; 
Flatt v. Republic Ins. Co., (Tex.Civ. 
App.) 19 S.W.(2d) 826; Finkelstein v. 
M. H. Reed & Co., (Tex.Civ.App.) 15 
S.W.(2d) 110; Mutual L. Ins. Assoc. 
v. Reynolds, (Tex.Civ.App.) 12 S.W. 
(2a). 422; Dallas v.' Springer, (Tex. 
Civ.App.) 8 S.W.(2d) 772; Grogan- 
Cochran Lumber Co. v. McWhorter, 
(Tex.Civ.App.) 4 S.W.(2d) 995; Bank- 
ers’ Health, ete., Co. v. Whitehead, 
(Tex.Civ:App.) 2-S.W.(2d) 513;. Citi- 
zens’ State Bank v. Alexander, (Tex. 
Civ.App.) 274 S.W. 184; Green v. 
Brown, (Tex.Civ.App.) 271 S.W. 394; 
Russell Grader Mfg. Co. v. McMillin, 
(Tex.Civ.App.) 271 S.W. 124; Hood 
v. Askey, (Tex.Civ.App.) 270 S.W. 
1047; Cumming vy. Chilson, (Tex.Civ. 
App.) 265 S.W. 1099; Haynie v. Lea, 
(Chex. Civ. App.) 255 “S.W.s 506; \C:; H. 
Robinson Co. v. Larne, (Tex.Civ-App.) 
253 S.W. 596; Allen y. Williams, (Tex. 


Civ.App.) 248 S.W. 1116; Bishop v. 
Galbraith, (Tex.Civ.App.) 246 S.W. 
416; Wallace v. Adams, (Tex.Civ. 


App.) 243 S.W. 572; Cogdell v. Ross, 
(Tex.Civ.App.) 243 S.W. 559; Malloy 
v. Industrial Cotton Oil Properties, 
(Tex.Civ.App.) 238 S.W. 984; Cleve- 
land v. Spencer, (Tex.Civ.App.) 235 S. 
W. 632; Craig v. Pittman & Harrison 
Co, (exCiv.App:)) 234 -S-w.y 112; 
Payne v. Coleman, (Tex.Civ.App.) 232 
S.W. 537; Sinton State Bank v. Tyler 
Commercial College, (Tex.Civ.App.) 
231 S.W.170; Sargent v. Wright, (Tex. 
Civ.App.) 230 S.W. 781; Knox v. Cun- 
ningham, (Tex.Civ.App.) 226 S.W. 461; 
Bennett v. Rose Mfg. Co., (Tex.Civ. 
App.) 226 S.W. 143; Clarke v. Taylor, 
(Tex.Civ.App.) 223 S.W. 878; Standard 
Riee Co. v. Broussard, (Tex.Civ.App.) 
223 S.W. 323; Eyres v. Crockett State 
Bank, (Tex.Civ.App.) 223 S.W. 268; 
Bledsoe v. Barber, (Tex.Civ.App.) 220 
S.W. 369; E. L. Witt & Sons v. Stith, 
(Tex.Civ.App.) 212 S.W. 673; Griffin 
v. J. W. & J. R. Bryan, (Tex.Civ. App.) 
211 S.W. 296; Murphy v. Dabney, 
(Tex.Civ.App.) 208 S.W. 981; Harris 
v. Moller, (Tex.Civ.App.) 207 S.W. 
961; Morrison v. Richards, (Tex.Civ. 
App.) 207 S.W. 205; Lucid v. Mc- 
Dowell, (Tex.Civ.App.) 206 S.W. 203; 
Kuteman v. Page, 3 Tex.A.Civ.Cas. § 
164. 


[al Rule is not applicable where 
the question of personal privilege is 
attempted to be raised by special ex- 
eeption instead of through the plea 
prescribed by statute. Duval County 
Ranch Co. v. Drought, (Tex.Civ.App.) 


260 S.W. 298. 
51. See supra § 319. : 
52. See cases supra note 50. 


Burden of evidence on plaintiff in 
case of plea of privilege see supra § 
334. 

53. See supra § 334. 


VENUE 


Neither plain- 


54. .Corn v. Wilmeth, (Tex.Civ. 
App.) 45 S.W.(2d) 329; Burns v. Na- 
pier, (Tex.Civ.App.) 19 S.W.(2d) 578. 
But see Crespi v. Wigley, (Tex.Civ. 
App.) 18 S.W.(2d) 716 (holding that 
evidence need not be clear and con; 
vincing). 

55. See cases infra this note. 

[a] Prima facie evidence of requi- 
site facts is sufficient to sustain venue 
attacked by a plea of privilege. 
American Mortg. Corporation v. Wy- 
man, (Tex.Civ.App.) 41 S.W.(2d) 270; 
Benson v. Travelers’ Ins. Co., : 
Civ.App.) 40 S.W.(2d) 966; Cook v. 
Guzman, (Tex.Civ.App.) 19 S.W.(2d) 
855; Burns v. Napier, (Tex.Civ.App.) 
19 S.W.(2d) 578; Austin v. Bearden, 
(Tex.Civ.App.) 18 S.W.(2d) 856; 
Crespi v. Wigley, (Tex.Civ.App.) 18 
S.W.(2d) 716. 


[b] egal conclusions.—An alle- 
gation of an affidavit controverting a 
plea of privilege that the action orig- 
inated in the county where suit was 
brought is a mere legal conclusion, 
insufficient to confer venue. Chicago 
Bridge & Iron Co. v. Bailey, (Tex.Civ. 
App.) 44 S.W.(2d) 452. 


[c] Evidence held sufficient to 
show: (1) Acts of alienation of affec- 
tions in county of suit. Crespi v. Wig- 
ley, (Tex.Civ.App.) 18 S.W.(2d) 716. 
(2) Conversion in county of suit. R-F 
Finance Corporation v. Jones, (Tex. 
Civ.App.) 50 S.W.(2d) 475. (3) Fraud 
in county of suit. Gibbons v. McRob- 
erts, (Tex.Civ.App.) 48 S.W.(2d) 733. 
(4) Joint and several liability as 
members of a mining partnership. 
Adkins v. Essler, (Tex.Civ.App.) 88 8. 
W.(2d) 411. (5) Lien on property 
in county. Indiana Trucks v. Peder- 
son, (Tex.Civ.App.) 52 S.W.(2d) 352. 
(6) Note payable in county where ac- 
tion brought. Downing v. South- 
western Drug Corporation, (Tex.Civ. 
App.) 538 S.W.(2d) 827. (7) Reason- 
able doubt of claimant’s right to fund 
supporting interpleader. McCormick 
v. Southwestern Life Ins. Co., (Tex. 
Civ.App.) 35 S.W.(2d) 502. (8) Right 
to foreclose chattel mortgage against 
mortgagor and purchaser from him. 
Demmer vy. Lampasas Auto Co., (Tex. 
Civ.App.) 34 S.W.(2d) 421. (9) That 
cause of action arose in county of 
Suit. American Asphalt Co. v. O’Rear, 
(Tex.Civ. App.) 36 S.W.(2d) HESS 
American Asphalt Co. v. Commins, 
(Tex.Civ.App.) 36 S.W.(2d) 781. (10) 
That driver of truck causing damage 
was hired by agent of defendant min- 
ing partnérship. Adkins v. Bssler, 
(Tex.Civ.App.) 38 S.W.(2d) 411. (11) 
That note sued on was for purchase 
price of land. First Nat. Bank v. Guy- 
er) i(Dex.Civ.App)) 40) :S.wW..@2.d)im212., 
(12) That note was payable in city 
where suit was instituted. McGee v. 
McCauley, (Tex.Civ.App.) 37 S.W.(2d) 
258, (13) ° That plaintiff was “non- 
resident. O’Rourke v. American Pub. 
Co., (Tex.Civ.App.) 19 S.W.(2d) 139; 
O’Rourke v. Ft. Worth Star-Telegram, 
(Tex.Civ.App.) 19 S.W.(2d) 136. (14) 
Trespass in’ county where action 
brought. Carhart Motor Co. v. Henry, 
(Tex.Civ. App.) 53 S.W.(2d) 677; 
American Mortg. Corporation v. Wy- 
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timony and develop the case as fully as in the final 
trial on the merits.°? J 
privilege, the court is not bound to accept the testi- 
mony of witnesses as true.°® 


[§ 338] i. Decision—(1) In General. 
necessary that an application for a change of venue 
be disposed of during the time for answering, if the 
application is made within that time.®® If the cause 
alleged for a change of venue has no reference to the 


On a hearing of a plea of 


It is not 


man, (Tex.Civ.App.) 41 S.W.(2da) 270 
(conversion of mortgaged automo- 
bile). 

[d] Evidence held insufficient to 
show: (1) Agency. Tarver Steele & 
Co. v. Pendleton Gin Co., (Tex.Civ. 
App.) 25 S.W.(2d) 156. (2) Agency of 
driver of automobile for nonresidents. 
Pounds v. Marler, (Tex.Civ.App.) 50 
S.W.(2d) 382. (3) Contract author- 
izing suit outside of county of buy- 
er’s residence: Gholson v. Thompson, 
(Tex.Civ.App.) 298 S.W. 318. (4) Exe- 
cution of trade acceptance by defend- 
ant. .Johnson v. Dallas Cooperage & 
Woodenware Co., (Tex.Commn.App.) 
34 S.W.(2d) 845. (5) Fraud commit- 
ted in county. Cities Service Oil Co.. 
v. First Nat. Bank, (Tex.Civ.App.) 48 
S.W.(2d) 348; Benson y, Trayelers’ 
ins. Co., (Tex.Civ.App.) 40 S.W.(2d) 
966; Shafer v. Swift, (Tex.Civ.App.) 
256 S.W. 309; Adams v. Wallace, 
(Tex.Civ.App.) 217 S.W. 1079. (6) 
Liability of resident defendant. Fort 
Bend Oil Co. v. Hurlbut, (Tex.Civ. | 
App.) 52 S.W.(2d) 292; Graves v. Buz- 
bee, (Tex.Civ.App.) 45 S.W.(2d) 392 
(for false imprisonment); Spencer 
v. Presbyterian Beard of Ministerial 
Relief and Sustentation, (Tex.Civ. 
App.) 36 S.W.(2d) 606 [foll Spencer 
v. Missouri State Life Ins. Co., (Tex. 
Civ.App.) 36 S.W.(2d) 609; Spencer v, 
Missouri Valley College, (Tex.Civ. 
App.) 36 S.W.(2d) 609; Spencer v. 
Straight, (Tex.Civ.App.) 36 S.W.(2da) 
609; Spencer v. Citizens’ Sav. Bank & 
Trust Co., (Tex.Civ.App.) 36 S.W.(2d) 
609; and Spencer v. Citizens’ Sav. Bank 
& Trust Co., (Tex.Civ.App.) 36 S.W. 
(2a) 610]. (7) That defendant was 
nonresident or his residence unknown. 
Burns v. Napier, (Tex.Civ.App.) 19 S. 
W.(2d) 578. (8) That nonresident 
was interested in notes'and mortgage 
sued on. Gibson Oil Corporation v. 
Grayburg Oil Co., (Tex.Civ.App.) 40 
S.W.(2d) 222. (9) That note was 
payable or mortgaged property situat- 
ed in county of suit. Collier vy. Stein- 
hardt, (Tex.Civ.App.) 16 S.W.(2d) 
984. (10) That plaintiff had a bona 
fide cause of action. San Angelo Pro- 
gressive Local Mut. Aid Ass’n y. Keel, 
(Tex.Civ.App.) 40 S.W.(2d) 858. (11) 
Trespass in county by nonresident. 
Conner vy. Manning, (Tex.Civ.App.) 
54 S.W.(2d) 249. (12) Trespass in 
county of suit. Jones v. Womack- 
Henning & Rollins, (Tex.Civ.App.) 
53 S.W.(2d) 635; Universal Transport 
& Distributing Co. v, Ramos, (Tex. 
Civ.App.) 47 S.W.(2d) 857, (13) Well 
drilling contract was properly sued on 
in county where well was drilled. 
Benedum v. John Woodley, Ine., (Tex. 
Civ.App.) 50 S.W.(2d) 493. 


56. Padgett v. Lake Cisco Amuse- 
ment Co., (Tex.Civ.App.) 54 S.Ww.(3d 
201; Scott v. Clark, (rex.Civ.App.) 
38 S.W.(2d) 382; Dees v. McDonald, 
(Tex.Civ.App.) 36 S.W.(2d) 301. 

57. Graves v. Buzbee, (Tex.Civ. 
App.) 45 S.W.(2d) 392. 

58. American Asphalt Co. y. O’Rear, 
(Tex.Civ.App.) 36 S.W.(2d) 779; 
American Asphalt Co. v. Commins, 
(Tex.Civ.App.) 36 S.W.(2d) 781. 

59. Barbour vy. Fidler, 141 
88, 31 S.D. 351. 


N.W. 


Hor later cases, developments and changes in the law see Annotations, same title and section number. 
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judge presiding,®°® the decision on the motion may 
be held over until the issues are closed.¢1 The de- 
termination may likewise be postponed until the jury 
have been impaneled for the trial of the cause.®? 
But where defendant demurs and at the same time 
moves for a change of venue, no counter-affidavits 
being filed, the legal effect of postponing the hearing 
of the motion until defendant files his answer is to 
deny the motion,®* and where two motions are pend- 
ing at the same time, one to change the venue and 
one to dismiss, an entry of a judgment of dismissal 
without any formal order relating to removal is 
a denial thereof.°* Failure to submit a plea of priv- 
ilege is equivalent to sustaining a general demurrer 
thereto.°° Leave to amend defective affidavits for 
a change suspends a decision on the motion until 
they are filed.°* An application left undisposed of 
at the end of the term is simply continued.®? 


[§ 339] (2) Plea of Privilege. In passing on the 
issue involved in a plea of privilege, the court de- 
termines only where the trial of rights of the par- 
ties shall take place,®* ,and where no controverting 
affidavit is filed,®® and the plea is sustained, the court 


60. Matlock v. Fry, 15 Ind. 483. TOL C. C. 


VENUE 


Slaughter Co. v. Slaugh- 
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should transfer the action to the county of defend- 
ant’s residence,?° and may not dismiss the action.** 
On a plea of privilege the court has no power to dis- 
miss as to particular parties,’? or to sever the ac- 
tion and transfer it as to some defendants and ‘re- 
tain jurisdiction as to others,** but all parties prop- 
erly brought in must ordinarily remain in, and if a 
transfer is found proper, it should take the entire 
case.7* But it has been held that a verdict should 
be directed in favor of a defendant shown not to be 
liable although the ease is transferred to another 
county for trial as to another defendant on his plea 
of privilege.7> Where the only defendant sought to 
be held liable has filed no plea in abatement, it is not 
error to overrule a plea in abatement filed by another 
defendant against whom no recovery was either 
sought or obtained." 


[§ 340] 12. Conditions on Granting or Refusing 
Change. Under some statutes the court, in granting 
or refusmmg a change of venue, may impose condi- 
tions in its discretion,‘ but may not impose con- 
ditions not authorized.*§ 


Conditions as to payment of costs are in some 


S.W. 671; Luter v. Ihnken, (Tex.Civ. 


[a] Reason for rule.—‘One reason | ter, (Tex.Civ.App.) 284 S.W. 350; Mc-| App.) 143 S.W. 675. 


for this is, that the parties might be|lendon v. Armstrong, (Tex.Civ.App.) | 7g, 


apprized’ of the issues to be tried in| 239 S.W. 282; 
the case, and not be compelled to act 


in the dark in preparing evidence for | VY. 


Masterson vy. O’Fiel, (Tex.Civ. 


Shear Co. v. Neely,] App.) 219 S.W. 11 ; 
(Tex.Giv.App.) 214 S.W. 573; Ragland|Rinrras, > LC heh Moe ore 


Guarantee L. 


(Tex.Civ.App.) 207 S.W. 
205]. 


Ins.) Co. wel Chex 


the trial, and thus, perhaps, burden 
themselves with unnecessary wit- 
nesses, to be taken to another coun- 
ty.” Matlock v. Fry, 15 Ind. 483, 484. 

61. Galey v. Mason, 91 N.E. 561, 
174 “Ind. 158, Ann. Cas:1912C 1290; 
Dawson v. Vaughan, 42 Ind. 395; 
Pittshbureh, C.-C. &- St. L: Ry. Cor v. 
Williamson, 123 N.E. 478, 74 Ind.App. 
106; Houser v. Laughlin, 104 N.E. 
309, 55 Ind.App. 563. 


62. Richardson y. Augustine, 49 P. 
930, 5 Okl. 667. 


63. Heald v. Hendry, 4 P. 27, 65 
CaRrs2itt = 


64. People y. De La Guerra, 24 Cal. 
73. 

65. Kirkpatrick v. San Angelo Nat. 
Bank, (Tex.Civ.App.) 148 S.W. 362. 


66. Winet v. Berryhill, 7 N.W. 681, 
55 Iowa 411. 


67. fovell v. Village of St. Clair, 
147 N.W. 822, 126 Minn. 108; Darby 
v. Stark, 60 Mo. 51; Tuomey v. Kings- 
ford, 74 N.Y.S. 13, 68 App.Div. 180. 


{a] Ilustration.—Where, on call 
for trial, the parties waived a jury 
and agreed to take up the case in an- 
other county, the residence of the 
trial judge, and on the day fixed the 
judge, finding that the parties could 
not agree as to an amendment, an- 
nounced that the court was not in ses- 
sion, it was held that the venue was 
not changed, and the case was on 
the calendar in the original county, 
and there subject to dismissal] for 
want of prosecution. Lovell v. Vil- 
lage of St. Clair, 147 N.W. 822, 126 
Minn. 108. 


68. Jones v. Boyd, (Tex.Civ.App.) 
286 S.W. 1006. 


69. Foresyth v. Pike & Kramer, 
(Tex.Civ.App.) 46 S.W.(2d) 733; Smith 
vy. Watson, (Tex.Civ.App.) 44 S.W. (2d) 
815; Pass v. Ray, (Tex.Civ.App.) 44 
S.W.(2d) 470; Lee v. John E. Quarles 
Co., (Tex.Civ.App.) 39 S.W.(2d) 947. 


[a] Filing controverting affidavit 
restores authority to hear and deter- 
mine issues presented and statutes. 
Smith v. Watson, (Tex.Civ-App.) 44 
S.W.(2d) 815. 


Civ.App.) 159 S.W. 1187 [foll El Cam- 
po Water, etc.,'Co. v. El Campo Light, 
Clears COvy UCL ex. Civ. App. )i>. 15,0. ASW 
259; Luter v. Ihnken, (Tex.Civ.App.) 
143 S.W. 675]. 


[a] Transfer to another county 
improper.—Where a suit was brought 
for circulation of a libel in T county 
in the district court thereof against 
defendant domiciled in M county, and 
defendant pleaded privilege, and after 
filing a controverting affidavit plain- 
tiff for the first time and in an amend- 
ed petition alleged circulation of the 
libel in H county without praying 
removal thereto, and the court found 
that the libel had not been circulat- 
ed in T county, the case should have 
been transferred, to M county, and it 
was error to transfer it to H county, 
the circulation of the libel therein not 
being in issue. Shear v. Neely, (Tex. 
Civ.App.) 214 S.W. 573. 


[b] Conditional transfer unauthor- 
ized.—The court is not authorized to 
make transfer! of a ease under a plea 
of privilege conditional on payment 
of costs by defendant. C. C. Slaugh- 
ter Co. v. Slaughter, (Tex.Civ.App.) 
284 S.W. 350. 


71. Braley v. Samuels, (Tex.Civ. 
App.) 213 .S.W.. 684; Ragland. v. 
Guarantee L. Ins. Co., (Tex.Civ.App.) 
159 S.W. 1187 [foll El Campo Water, 
etc., Co. v. El Campo ‘Light, etc., Co., 
(Tex.Civ.App.) 150 S.W. 259; Luter v. 
Ihnken, (Tex.Civ.App,) 143 S.W. 675]; 
Burgess v. Young County Abstract & 
Title Co., (Tex.Civ.App.) 145 S.W. 643. 


[a] Where defendant filed cross 
action against other parties who filed 
a plea of privilege and plaintiff plead- 
ed misjoinder of causes by reason of 
such cross action, and the plea of 
privilege was properly sustained, but 
the plea of misjoinder was not sus- 
tained, the cross action should not 
have been dismissed, but should have 
been transferred to the proper county 
for trial. Braley v. Samuels, (Tex. 
Civ.App.) 213 S.W. 684. 


72. Devereaux v. Rowe, (Tex.Civ. 
App.) 293 S.W. 207; Rutledge v. 
Evans, (Tex.Civ.App.) 219 S.W. 218; 
Camp v. Gourley, (Tex.Civ.App.) 201 


: pede causes Of action see supra 


74 See supra § 235. 


75. McCarroll v. Edwards, (Tex. 
Civ.App.) 22 S.W.(2d) 684; McCoy v. 
Pafford, (Tex.Civ.App.) 150 S:W. 968. 


[a]. Misjoinder.—(1) If there is a 
misjoinder, it is error to transfer the 
entire case. Kunz v. Ragsdale, (Tex. 
Civ.App.) 200 S.W. 269. (2) Where 
the original petition was amended 
only to the extent of changes due to 
a different stage having been reached 
in the progress of negotiations for 
exchange of properties, it was held 
that different causes were not stated, 
and the court did not err in overruling 
defendants’ plea asking a transfer of 
cause to the county to which they 
had moved between the time of filing 
of original and amended petitions. 
Sykes v. Fischl, (Tex.Civ.App.) 212 
SW. 217. 

76. Guderian vy. Clark, 
564, 59 Tex.Civ.App. 248. 


77. Mapes v. Scott, 94 Ill. 379; Fish 
v. Fish, 70 N.Y.S. 900, 61 App:Div. 
5722" Belding vw Ladd) 0) NOY -Siesns: 
54 Hun 637, 4 Silv.Sup. 368; Smith v. 
Servis, 2 N.Y.S. 865, 50 Hun 604, 19 
N.Y.St. 338. 


{a] Particular conditions sustain- 
ed.—(1) Bond for rent. Mapes v. 
Scott, 94 Ill. 379. (2) Consent to al- 
low evidence to be taken to county of 
suit or pay expenses of witnesses to 
other county. Fish v. Fish, 70 N.Y.S. 
900, 61 App.Div. 572. (3) Consent to 
examination of witnesses’ before 
referee. Belding v. Ladd, 7 N.Y.S. 
3879, 54 Hun 687, 4 Silv.Sup. 368; Smith 
v. Servis, 2 N.Y.S. 865, 50 Hun 604, 19 
NGYSu. sic. 


{b] Short notice of trial.—Carpen- 
ter v. Watrous, 5 Wend. (N.Y.) 102. 


78. Simpson y. Simpson, 165 Ill. 
App. 515; Ellis v. Fitzpatrick, 64 S.W. 
567, 3 Ind.T. 656;' J. P. Lewis Co. -v. 
Phoenix Car Co., 100 N.Y.S. 669, 115 
App.Div. 188; Nichols v. Riley, 98 N. 
Y.S. 346, 112 App.Div. 102; L’Amour- 
6ux cy." Erie: Ri Co. PTY NY. S70" 
62 App.Div. 505; Galligan v. Hornthal, 
24 N.Y.S. 632, 71 Hun 18, 23 Civ.Proe. 
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cases authorized,’® but they cannot be imposed un- 
less they are authorized,*® or in an amount not au- 
thorized.*? An order granting a motion for a change 
of venue on payment of costs is interlocutory in na- 
ture,** and contemplates a subsequent order if the 
costs are not paid,**® although it has also been held 
equivalent to a denial of a change'in such event;** 
but where the order merely taxes costs against ap- 
plicant, without making payment.a condition, a 
transfer is effected unless the statutes otherwise 
provide.*® If costs properly imposed as a condition 
in granting a change of venue are not paid, the or- 
der is waived,®® the venue remains in the original 
county,®* and a change is erroneous,®*® but the ad- 
verse party may pay the costs and so perfect the 
change.*® In such case payment of costs by appli- 
cant subsequent to the vacation of the order for the 
change of venue does not entitle him to have the 
change again granted as a matter of right.°° 


[§ 341] 18. Couaty, District, or Court to Which 


201; Starratt v. Dominion, etc., R. [da] 


Co., 46 N.S. 272. 


VENUE 


court.—Gen. 
providing that no 


Municipal 
(1878) e¢ 65 § 20, 


[§§ 340-341 


Change May Be Made®!—a. In General. A change 
of venue is not confined to a change from one county 
to another, but, as authorized by statute, the venue 
may be changed from one judge to another judge of 
the same court,°? or from one division to another,?* 
or from one court to another court,°* in the same®® 
or another county,?® or in another district or eir- 
cuit.°’ If venue is laid in the wrong county, the 
cause must be sent to the proper county,®* which 
means the place of trial prescribed by statute,°®°® 
regardless of the convenience of witnesses, or the 
consent of the parties,? and despite the fact that it 
may be in another circuit. Under many statutes, 
when venue is changed on some ground other than 
that the action is brought in the wrong county or 
other ground requiring the cause to be tried in 
another specifie county, the cause must be sent to 
an adjoining county,* or the adjoining county the 
courthouse of which is nearest the courthouse where 
the action is pending® or under some statutes to the 


St. 97. Ind.—Cromie v. Hoover, 40 


Ind. 49; Milfer v. Toledo, W. & W. Ry. 


[a] Particular conditions held un- 
authorized.—(1) Bond. Ellis v. Fitz- 
patrick, 64 S.W. 567, 3 Ind.T. 656. 


(2) Payment of money and solicitor’s 


fees. Simpson v. Simpson, 165 Ill. 
App. 515. (3) Striking out count in 
complaint. Galligan v. Hornthal, 24 


IN. YeS) 1632, 71 Hun 18, 23 Civ.Proc. 201. 
(4) Admission of signatures by plain- 


tiff. Nichols v. Riley, 98 N.Y.S. 346, 
112 App.Div. 102. (5) Consent to 
reference. J. P. Lewis Co. v. Phcenix 


Car Co.,/100 N.Y.S. 669, 115 App. Div. 
188; L’Amoureux v. Erie R. Co., 71 N. 
Y.S. 70, 62! App.Div. 505. 


79. McIntosh v. Kilbourne, 37 Iowa 
420; Robbins v. Neal, 10 Iowa 560; 
Ickles v. Kinney, 4 Iowa 539; Carpen- 
ter v. Watrous, 5 Wend. (N.Y.) 102. 


[a] Bond for additional costs.— 
(1) The district court, after a change 
of venue has been allowed, cannot or- 
der applicant to give to the adverse 
party a bond to secure him for the 
additional costs to be incurred by 
such change of venue. Eckles v. 
Kinney, 4 Iowa 539. (2) Bond for 
costs provided for by statute may be 
required. Barkwell v. Chatterton, 33 
P. 940, 4 Wyo. 307. 

Statutes requiring payment see in- 
fra § 354. 

80. Bellingall vy. Duncan, 7 Ill. 591. 


{a] Allowance to moving party.—- 
Under a statute providing that, when 
an order is made transferring an ac- 
tion, the costs and fees thereof, and of 
filing the papers anew, must be paid 
by the party at whose instance the 
order was made, the court cannot 
award such costs, in granting a mo- 
tion for a change of venue, to the 
moving party, and against the oppos- 
ing party. Modoc County v. Mad- 
den, 68 P. 491, 136 Cal. 134. 


[b] Costs accrued at former term. 
—Bannigan v. Central Iowa R. Co., 
12 N.W. 716, 58 Lowa 671. 


[c] Subsequent order imposing 
costs.— When a county court by one 
order grants an unconditional change 
of venue, and afterward, by another 
order, requires the party seeking the 
change to perfect it by paying accrued 
costs, the latter order is in effect a 
mere modification of the former, and 
is invalid, the county court having no 
power to require payment of costs as 
a condition precedent. South Pueblo 
News Printing & Publishing Co. v. 
Moore, 15 P. 333, 10 Colo, 254. 


justice is required to transfer a civil 
action ‘until all his costs are paid,” 
is inapplicable to a change of venue 
from one municipal court to another. 
Lueck v. St..Paul & D, R. Co., 58 N. 
W. 821, 57 Minn. 30. 

81. Bantley v. Stowell, 52 N.W. 92, 
82 Wis. 244. 

82. Armstrong v. Superior Court 
of Lake County, 63 Cal. 410. 

83. Armstrong v. Superior Court of 
Lake County, supra. 

84. Armstrong v. Superior Court 
of Lake County, supra. 


85. Iowa Loan Co. y. Wilson, 124 
N.W. 201, 145 Iowa 381. 

86. Iowa Loan Co. v. Wilson, su- 
pra. 

&7. Dannhauer v. Young, 122 N.E. 
589, 73 Ind.App. 651; Pickett v. Hawes, 
13 Iowa 601. 

88. State ex rel. Greenlee y. Drain, 
295, S.Wi. 534, 317 Mo. 868. 

89. Michigan Mut. Life Ins. Co. v. 
Naugle, 29 N.E. 393, 130 Ind. 79. 

90. Stryker v. Rivers, 47 Iowa 108. 

91. Place to which removable by 
agreement see supra § 238. 

92. State ex rel. Hannon v. Wood- 
son, 86 Mo.App. 253; Bravo v. Benitez. 
29 Porto Rico 365. 

93. Leslie v. G. W.*Chase & Son 
Mercantile Co., 98 S.W. 523, 200 Mo. 
363; Towle v. City of St. Joseph, (Mo. 
App.) 185 S.W. 1151. 

$4. See cases infra this note. 

[a] City courts.—Hast St. Louis 
Cc. Ry. Co. v. Enright, 47 Ill.App. 494 
[aff 38 N.B. 558, 152 Ill. 246]. 

[b] Circuit to county court.—Mc- 
Grath v. Miller, 61 Ill.App. 497. 

[ce] Circuit to common pleas.—Cur- 


ran v. Beach, 20 Ill. 259; Logan y. 
Small, 43 Mo. 254. 

[d] Common pleas to superior 
court.—Weiskittle vy. State, 58 Md. 
155; 

[e] County court to district court. 


—Wood vy. Lenox, 23 S.W. 812, 5 Tex. 
Civ.App. 318. 


95. Chicago, B. & ie EvteoOs Ws 
Perkins, 26 Ill.App. 67 [aff 17 N.B. 1, 
125 Ill. 127]. 

96. Hast St. Louis Connecting Ry. 
Co. v. Enright, 47 Ill.App. 494 [aff 
38 N.BH. 558, 152 Ill. 246, foll Lowry v. 
Coster, 91 Dl. 1321. 


Coy nso Lndaessi5: 
Ky.—Kennedy v. 

78 Ky. 447. 
Md.—Weiskittle v. State, 58 Md. 

155; Kimball v. Harman, 34 Md. 401. 


Mo.—Catron v. La Fayette’ County, 
17 S.W. 577, 106 Mo. 659. 


N.C.— Lassiter v. Norfolk & C. R. 
Co., 36 S.E. 47, 126 N.C. 507. 


$.C.—Hanley v. Charleston Light & 
Water Co., 96 S.E. 519, 110 S.C. 340. 

[a] Discretion of court.—Weiskit- 
tle v. State, 58 Md. 155; Kimball v. 
Harman, 34 Md. 401. 

98. Minn.—State v. District Court 
of Douglas County, 245 N.W. 379, 187 
Minn, 270; Scott v. Miller Liquor Co., 
142 N.W. 817, 122 Minn. 377. 


N.J.—Schmehl v. South Jersey 
Land & Transportation Co., 41 A. 385, 
63 N.J.Law 141. 


N.Y.—Ferrin v. Huxley,.87 N.Y.S. 
1005, 94 App.Div. 211; Vander Zee v, 
Van Dyck, 1 Cow. 600; Serially v. 
Wells, 1 Cow-, 196. 

S.D.—Ivanusch v. Great Northern 
BvCo ass eNeW. Soo, 20n Sel Looe 


Wis.—State v. Werner, 194 N.W. 
815, 181 Wis. 275. 

99. Ivanusch vy. Great Northern R. 
Co., 128 N.W. 333, 26 SDs 158. 


1. Ivanusch v. Great Northern R. 
Co., Supra. 

2. Ivanusch vy. Great Northern R. 
Co., Supra. 

S. Hanley v. Charleston Light & 
Water Co., 96 S.B. 519. 110 S.C. 340. 


4. Miller’ vi Cabell, - 8i" ky, 11785 
Wright v. Hamner, 5 Md. 370. 


[a] Repeal of statute—(1) Act 
Febr. 5, 1824 No. 7 repeals Act March 
23, 1822 No. 65 § 1, and’ Act Febr. 10, 
1813 No. 12 § 30. Jarreau v- Choppin, 
6) Lia. ds Ost C2), dass ClSes)) . Celia ene 
enacted by the legislature, a question 
not determined), does not repeal or 
modify Rev. St. § 2622 subd 2. Brad- 
Les v. Cramer, 2 N.W. 519, 61 Wis. 
572. 

5. See cases infra this note. 

[a] Mandatory requirement.— 
Where the court on its own motion 
transferred the cause to a county 
other than that whose courthouse was 
nearest, merely on the court’s own 
opinion that a fair trial could not be 
had in the county whose courthouse 
was nearest, such order must be re- 


Commonwealth, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nearest county,® or to the most convenient unobjec- 
tionable county,’ or to a county to which there is no 
valid objection.’ When the place of trial may prop- 
erly be in more than one county other than that in 
which the action is brought, it has been held that ap- 
pleant may select the county to which it shall be 
sent,® or that the court may select the county in the 


exercise of its diseretion.}° 


[§ 342] b. Disqualification or Prejudice of Judge. 
Where the ground of removal is the disqualification 
of the judge, the cause may, under the terms of par- 
tieular statutes, be sent to the nearest court of 
another district, as determined by the shortest usu- 
al route,+? or the most accessible court, if the nearest 


versed. Buchanan v. Crow, (Tex.Civ. 
App.) 241 S.W. 563. 

{[b] Accessibility.—(1) Such a stat- 
ute does not necessarily mean an ad- 
joinmg county, in which the court- 
house is most accessible by railroad. 
Loonie vy. .Tillman, 22 S.W. 524, 3 Tex. 
Civ.App. 332. (2) The courthouse 
most convenient of access, and near- 
est by the usual traveled route, is 
meant, and not the nearest in actual 
distance. Shaw v. Cade, 54 Tex. 307. 

6. Laino v. Blondet, 27 Porto Rico 
321; Coover v. Davenport, 1 Heisk. 
(Tenn.) 368, 2 Am.R.. 706. 


[a] Nearest county is the one 
whose county seat is the nearest. 
Coover v. Davenport, 1 Heisk. (Tenn.) 
368, 2 Am.R. 706. 

{b] Court will take judicial notice 
of the local divisions of the state and 
their relative positions, and the com- 
parative distances of their county 
seats. Coover v. Davenport, 1 Heisk. 
(Tenn.) 368, 2 Am.R. 706. 


7. Allen v. Skiff, 2 Iowa 433; State 
v. District Court of Highth Judicial 
Dist. Within and for Natrona Coun- 
ty, 269 P. 35, 39 Wyo. 24. 


[a] “Most convenient” means the 
“most convenient,’ all things con- 
sidered, and not the nearest one. Al- 
len v. Skiff, 2 Iowa 433. 


8. Palatin Ins. Co. v. Evans, 37 S. 
W. 1046, 63 Ark. 241; City of Elgin v. 
Nofs, 113 I1l.App. 618 [mod on other 
points 72 N.E. 43, 212 Ill. 20]. 


9. Steckel v. Lehigh & L. R. Co., 2 
Leg.Gaz. (Pa.) 27; Burgess v. Adams, 
(Tex.Civ.App.) 273 S.W. 343. 


[a] Party first applying.—Under a 
statute, authorizing either party to 
remove the proceedings to assess land 
damages from the county where the 
land lies, the party first applying to 
remove the cause can select any coun- 
ty coming within such provisions, and 
the affidavit by the other party that in 
the county to which it is sought to 
remove the proceedings he cannot 
have a fair and impartial trial cannot 
be regarded. Steckel v. Lehigh & L. 
RitCon, 2) Lée' Gaz. (Pa. 27; 


[b] Defendant who has brought 
cress action against residents of dif- 
ferent counties may choose to which 
of those counties Suit shall be trans- 
ferred, on their plea of privilege; but, 
on declining to make such selection, 
his suit must be dismissed. Burgess 
v. Adams, (Tex.Civ.App.) 273 S.W. 
343. 

[ec] Change to plaintiff’s residence. 
—On motion by a defendant to change 
to the county in which he resides the 
venue of an action which has been 
laid in a county in which neither of 
the parties thereto resides, it is im- 
proper for the court to make an order, 
against the objection of defendant’s 
counsel, changing the place of trial 
to the county of plaintiff’s residence. 
Ferrin v. Huxley, 87 N.Y.S. 1005, 94 
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cannot be easily reached,!? or the nearest competent 
cireuit court,1* or, under some statutes, to the county 
in which an attorney of record resides.** 
torney must be an attorney of record, however,’® 
and the case cannot be moved to a county where 
counsel not attorney of record resides.1® 
is sought because of prejudice on the part of the 


The at- 


If removal 


judge, the judge to whom the application is made 


App.Div. 211; Loretz v. Metropolitan 
Ry. Co., 53 N.Y.S. 1059, 34 App.Div. 1. 

10. Bradley v. Cramer, 21 N.W. 
OS, OL WHS: 1542. ‘ 

[a] Effect of amendment.—Wher 
a notice of motion to change the ven- 
ue has been given by defendant, 
and plaintiff, by an amendment, 
seeks to remove the cause from the 
locality originally designated in the 
eomplaint, in order to prevent the 
court from exercising its independent 
judgment as to the place best fitted 
to try the action, plaintiff’s act in 
making such amendment cannot de- 
feat the motion of which notice was 
given or the discretion of the court as 
to the proper place for trial. Moul- 
ton v. Beecher, 52 How.Pr. (N.Y.) 182. 

[b] Several petitions.—Where there 
are two petitions for removal to dif- 
ferent counties, both of which are 
within the statute, it is in the discre- 
tion of the commissioner to select ei- 
ther. Bolles y. Sault Sav. Bank Loan 
& Trust Co., 49 N.W. 43, 86 Mich. 229. 


[ec] Discretion held not abused.— 
San Joaquin & Kings River Canal & 
Irrigation Co. v. James J. Stevinson, 
Ine, i 73y P29 2) 179) Cals 53375. Bliek ve 
Cockins, 102 A. 1022, 131 Md. 625. 


11. State’ y.* District Court of 
Twelfth Judicial Dist. in: and for 
Blaine County, 141 P. 659, 49 Mont. 
247. 

12. Anaheim Union Water Co. v. 
Jurupa Land & Water Co., 61 P. 80, 
128 Cal. 568. 


13. Richardson v. Boston, 20 F. 
Cas: Now 1d, 780.1 ‘Curt. 250. 


[a] In cases of admiralty appeals 
and writs of error from district court, 
if the judge of the supreme court as- 
signed to the first circuit cannot sit, 
either from interest or having been 
of counsel in the cause, the case must 
be certified to the nearest circuit 
court in the second circuit. Richard- 
son v. Boston, 20 F.Cas.No. 11,780, 1 
Curt.250: 

14. Davidson v. Grand Trunk Ele- 
vator Co., 56 N.W. 852, 97 Mich. 456; 
Grostick v. Detroit, L. & N. R. Co., 56 
N.W. 24, 96 Mich. 495; Stimson v. 
Michigan Shingle Co., 39 N.W. 14, 71 
Mich. 374. 


[a] Discretion of court.—Where 
plaintiff resided in the county in 
which application was made, and the 
attorneys for both parties resided in 
the county to which transfer was 
made, the commissioner did not abuse 
his discretion in not transferring the 
cause to another county, through 
which defendant’s road ran, and which 
would have been more convenient for 
the witnesses living in the county 
from which transfer was made. Gros- 
tick v. Detroit, L. & N. R. Co., 56 N.W. 
24, 96 Mich. 495. 

15. Stimson v. Michigan Shingle 
Co., 39 N.W. 14, 71 Mich. 374: 


[a] Attorney of record at time of 


must, under some statutes, determine whether the 
other judges in the same division are disqualified,*? 
and, if not, the cause must be sent to one of them?® 
or to a judge in another circuit,'® and it has been 
held proper to send the cause to a qualified judge in 
a noncontiguous county.?° 


While the convenience of 


disqualification.—It is no objection to 
removal to a county in which an at- 
torney of record of a party resides 
that he was not an attorney of record 
at the time of tHe disqualification of 
the judge, or that a number of wit- 
nesses reside at a distance from such 
county. Stimson v. Michigan Shingle 
Co., 39 N.W. 14, 71 Mich. 374. 


16. Davidson v. Grand Trunk Ele- 
vator Co., 56 N.W. 852, 97 Mich. 456. 


17. State ex rel. Smith-Kernohan 
Co. vi; Dabbs, 95. SSW. 275, 118° Mo. 
App. 663; Sanders v. Dixon, 89 S.W. 
577, 114 Mo.App. 229. 


[a] TYFilustration.—Where a change 
of venue was applied for in one divi- 
sion of the circuit court of St. Louis 
because of alleged prejudice of all the 
judges in such court, then consisting 
of nine divisions and judges, appli- 
cant was not, as of right, entitled to 
have the case sent outside the city, 
but the trial judge to whom the ap- 
plication was made was bound to de- 
termine whether the judges of the 
other divisions were in fact preju- 
diced, and he alone had power to dis- 
qualify them. Sanders v. Dixon, 89 
S.W. 577, 114 Mo.App. 229. 

18. American Car & Foundry Co. v. 
Hill, 80 N.E. 784, 226 Ill. 227 [aff 128 
Ill. App. 176]; State ex rel. Smith- 
Kernohan Co. v. Dabbs, 95 S.W. 275, 
118 Mo.App. 663; Northwestern Iron 
Co. v. Crane, 29 N.W. 654, 66 Wis. 
567; In re McCrory’s Will, 86 N.W. 
603, 71 Wis. 83. 

[a] Removal as matter of right.— 
A party, on filing his affidavit alleging 
the prejudice of the circuit court of 
the county, as well as of the county 
judge, is entitled, as a matter of right, 
without further hearing, to a change 
of venue to one of the other courts 
named in the statute. Northwestern 
Iron Co. v. Crane, 29 N.W. 654, 66 Wis. 
567. 

[b] Removal to judge also alleged 
to be prejudiced.—Allegations in the 
affidavit that other judges than the 
one before whom the action is pend- 
ing are prejudiced are immaterial, and 
the court may change the venue to a 
circuit where the affidavit alleges that 
prejudice exists. In re McCrory’s 
Will, 36 N.W. 6038, 71 Wis. 83. 


19. Penfield v. Vaughan, 
303, 169 Mo. 371. 


[a] Change to county in same cir- 
cuit where an application was made 
for change of venue on the ground of 
prejudice of the judge, and no special 
judge was agreed on or asked to be 
elected, it was error to order a change 
to another county in the same circuit, 
and the fact that the term of office of 
the judge expired in about a month 
was immaterial. Penfield v. Vaughan, 
69 S.W. 308, 169 Mo. 371. 

20. Stringam v. Parker, 42 N.E. 
(4 Looe TU 304 satis > 6. MICAS Doo ls 
Wright v. Kansas City, 86 S.W. 452, 
187 Mo. 678. 
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witnesses and saving of expenses will be considered, 
it is not necessary in all cases that the action be 
sent to an adjoining county.?! It has been held prop- 
er to call in a city court judge although there were 
other circuit judges within and without the cireuit 
who were also qualified. 


[§ 343] ¢. Local Prejudice. Where the change is 
granted because of local prejudice, the judge has dis- 
cretion to send the cause to the next adjoining cir- 
euit or county,?* or to determine the county of trans- 
fer,?* and is not bound to send it to the county 
whose courthouse is nearest.25 Under some stat- 
utes, however, the cause must be sent to the nearest 
adjacent county.?° Statements in the affidavits for 
the change as to prejudice existing in other counties 
may be disregarded, and the cause transferred never- 
theless,“ but ordinarily the venue will not be chang- 
ed to a county where prejudice also exists.?§ 


[§ 344] d. Convenience of Witnesses.?® On a mo- 
tion for a change of place of trial for the conven- 
ience of witnesses, the change may be granted to the 
county where the chief disputed events happened, if 
the convenience of the witnesses is equally balane- 
ed,?° and, where conflicting claims with respect to 
the number and materiality of the witnesses are pre- 


[a] Presumed ground for change. 
—Where an application for change of 
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county see supra § 262. 
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sented by affidavits, the place where the cause of 
action arose and where the transactions to be in- 
quired into took place forms a most important, if 
not a controlling, consideration.*t The trial of a 
cause for the convenience of witnesses must be in 
the county where they reside, although they may 
be required to travel a greater distance.*” 


[§ 345] 14. Order Granting or Refusing Change 
—a. In General. Except in those jurisdictions in 
which the filing of a demand and the necessary affi- 
davits ipso facto transfers the cause,?? there must 
ordinarily be an order for a change of venue** be- 
fore the original court loses jurisdiction,®® or the 
court to which the venue is changed acquires it.°° 
The order, however, need not be a formal one,** and 
it may be made at chambers,®® by the judge®® and 
at the time authorized by statute.*°® 


[§ 346] b. Form and Contents. The order may 
be in writing‘? or oral,#? and it is not essential that 
it be signed.*® The order must comply with the stat- 
ute,** but a substantial compliance is sufficient.*® 
Mere clerical mistakes do not invalidate the order 
nor deprive the court to which the cause is sent of 
jurisdiction.4® The order must specify the county 


37. Benvenutti v. Vazquez, 28 Por- 
to Rico 90. 


venue on the ground of prejudice of 
the judges of each of the divisions of 
the Jackson County circuit court, and 
of prejudice of the inhabitants, was 
granted, and the cause sent to a coun- 
ty not contiguous, the change would 
be deemed to have been granted for 
prejudice of the inhabitants, so that it 
was proper to send the cause to a non- 
contiguous county. Wright v. Kansas 
City, 86 S.W. 452, 187 Mo. 678. 


21. Kramer v. Heins, 158 N.W. 
1061, 34 N.D. 507. 

22. American Car & Foundry Co. v. 
Hill, 80 N.E. 784, 226 Ill. 227 [aff 128 
Ill.App. 176]. 

23. Irons v. American Ry. Ex- 
press Co., 300 S.W. 283, 318 Mo. 318; 
State, to Use of Board of Hducation 
of Cape Girardeau, v. Tiedemann, 69 
Mo. 515. 

24. Waldron v. Evans, 46 N.W. 607, 
1 Dak. 11; Irons v. American Ry. Ex- 
press Co., 300 S.W. 2838, 318 Mo. 318; 
Gandy v. Bissell’s Hstate, 115 N.W. 
571, 81 Neb. 102 [mod 117 N.W. 349, 
81 Neb. 117]. 


{al Defendants invoking statute 
are subject to its burdens. Irons v. 
American Ry. Express Co., 300 S.W. 
283, 818 Mo. 318. 


25. Waldron v. 
isa y core Pals 

26. City of Elgin v. Nofs, 113 Ill. 
App. 618 [mod on other points 72 N.E. 
43, 212 ill. 20]; Saeger v. Railroad 
Co., 1 Leg.Gaz. (Pa.) 116. 


[a] TIlustration.—Under a statute 
authorizing a change of venue to an 
adjacent county where the removal of 
the cause is necessary to obtain an 
impartial trial, the cause cannot be 
removed from Lehigh to Philadelphia 
County, as the adjacent county is the 
one nearest that in which the action 
is originally brought. Saeger v. Rail- 
road Co., 1 Leg.Gaz. (Pa.) 116. 


27. Michigan Mut. Life Ins. Co. v. 
Naugile, 29 N.E. 3938, 130 Ind. 79. 


Evans, 46 N.W. 607, 


28. Udall v. Long Island R. Co., 2 
How.Pr. (N.Y.) 138. 
29. Change from rural to urban 


30. Osterhout v. Rabe, 57 N.Y.S. 
336, 39 App.Div. 413. 


31. Schulz v. Hudson Valley Ry. 
Co., 131 N.Y.S. 995, 147 App.Div. 788. 


Matters controlling grant of trans- 
fer see supra § 256. 


32. People v. Wright, 5 How.Pr. 
(N-Y.) 238, 38 Code Rep. 75. 


33. 
sey County, 188 N.W. 161, 152 Minn. 
540; State v. District Court of Ram- 
sey County, 95 N.W. 591, 90 Minn. 118; 
State v. District Court of Meeker 
County, 79 N.W. 960, 77 Minn. 302; 
Flowers v. Bartlett, 68 N.W. 976, 66 
Minn. 213; Stahl v. Broeckert, 166 N. 
W. 6538, 167 Wis. 113. 


34. Cal.—Lundy v. Lettunich, 195 
P. 451, 50 Cal.App. 451. 


Ky.—Washington County Court v. 
Thompson, 13 Bush 239. 


La.—State ex rel. Fontelieu v. 
Ballion, 87, La.Ann. 392. 


SR eee v. Morse, 4 Miss. 


De 


poke ae OnteR v. Wilson, 56 Mo.App. 
S.C.—Ex parte Jones, 158 S.E. 134, 

160) SiC.) 63, 707 A. R235: 
S.D.—Interstate Surety Co. v. Ban- 

gasser, 211 N.W. 599, 50 S.D. 618. 


Wis.—Swan v. Porter, 70 N.W. 1068, 
96 Wis. 34. 

[a] Statement on record, by clerk, 
that the venue has been changed, is 
not sufficient. Saunders v. Morse, 4 
Miss. 101. 


35. Interstate Surety Co. v. Ban- 
gasser, 211 N.W. 599, 50 S.D. 618. 


36. Swan v. Porter, 70 N.W. 1068, 
96 Wis. 34. 
[a] Stipulations.—A court cannot 


be ousted of its jurisdiction of a cause 
by a stipulation without an order 
made by the court or judge, and a 
court to which the cause is transfer- 
red on a stipulation alone acquires no 
jurisdiction, although the parties ap- 
pear and try the action therein with- 
out objection. Swan v. Porter, 70 N. 
W. 1068, 96 Wis. 34. 


State v. District Court of Ram- 


88. Ex parte Jones, 158 S.E. 134, 
160 S.C. 63, 77 A.L.R. 235. 


39. State ex rel. Fontelieu v. De 
Baillon, 37 La.Ann. 392. 
[a]. Thus the order directing: the 


transfer of a recused case to the dis- 
trict court of the nearest parish of 
the adjoining district, must be made 
by_the person to whom the reeused 
judge has transferred the case. State 
ex rel. Fontelieu v. De Baillon, 37 La. 
Ann. 392. 


40. Washington County Court v. 
Thompson, 13 Bush (Ky.) 239. 


[a] fEllustration.—An order for a 
change of venue, made at a special 
term of the circuit court held in Jan- 
uary, 1876, in an action which would 
have stood for trial at the regular 
March term of that year, is not pre- 
maturely made, notwithstanding the 
cause did not stand for trial at the 
time the order was made. Washing- 
ton County Court v.. Thompson, 13 
Bush (Ky.) 239. 


41. Collier v. Wilson, 56 Mo.App. 
Cag cuse v. Voje, 89 N.W. 924, 114 
ig. ds 


[a] If made in vacation, the order 
must be written. Collier v. Wilson, 
56 Mo.App. 420. 


42. Allen v. Voje, 89 N.W. 924, 114 
Wis. 1. : 


43. Seth v. Chamberlaine, 41 Md. 
86. 


[a] Reason for rule.—Like all 
other orders in common-law proceed- 
ings, it is evidenced asa regular entry 
in the cause by the attestation or cer- 
tificate of the clerk. Seth vy. Cham- 
berlaine, 41 Md. 186. 


44. South Pueblo News Printing & 
Publishing Co. v. Moore, 15 P. 333, 10 
Colo. 254. 

45. Watts v. Stoltz, 28 Ill.App. 541; 
phanings v. Woods, 6 Blackf. (Ind.) 

46. Chicago Great Western R. Co. 
v. Kemper, 166 S.W. 291, 256 Mo. 279, 
Ann.Cas.1915D 815. 


[a] Rule applied.—Where, in mak- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to which the cause is sent*? and show the cause for 
making it,** but should not state the name of a judge 
to try the case,*® nor need it fix the time for trial.°° 
The order should also show by whom it is request- 
ed,°' that it is supported by affidavit,®2 and that 
in the court’s opinion the cause for the change is 


good.*? 
Findings and conclusions. 


Nive 


ings may be implied.°7 


[§ 347] c. Notice, Entry, and Record. The order 


A request that the 
court file conclusions of law and fact must be time- 
In overruling a motion for a change of ven- 
ue, the court need not make specific findings as to 
defendant’s residenee,®® but findings on this point 
are conclusive unless wholly unsupported.*6 


VENUE 


tern 
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within the prescribed time,®® and entered of rec- 
The record should show whether defendant 
or his counsel were present,®? on whose affidavits 
the change was made,®* and the contents of the affi- 
davits,°* but, under some statutes, the reasons for 
the transfer need not appear.®® 


[§ 348] d. Amendment or Modification of Order. 


Find- 


The order may be amended®® on resettlement®’ or 
reargument,°® where consistent with justice.®® 
the order has been held not subject to modification 
after the term,*® nor by the court to which venue 
is directed to be changed." 


[§ 349] e. Vacating or Setting Aside Order. 


But 


The 


court may,*? in its diseretion,’* either by consent 


must ordinarily be made on notice,®® must be filed®® 


ing an order changing venue, it is 
evidently the purpose of the judge to 
transfer the cause to the proper 
court, a failure properly to designate 
the particular county court to which 
the cause should be transferred is an 
irregularity merely which will not 
have the effect of depriving the par- 
ticular county court of the jurisdic- 
tion vested in it by law. Slayden- 
Kirksey Woolen Mill v. Robinson, 
(Tex.Civ.App.) 143 S.W. 294. 


47. Smith v. Gibson, 14 Fla. 2638. 


48. Tampa St. Railway & Power 
Co. v. Tampa Suburban R. Co., 11 So. 
562, 30 Fla. 595, 17 L.R.A. 681; Rob- 
erts v. State, 9 So. 246, 27 Fla. 244; 
Smith v. Gibson, 14 Fla. 263; State v. 
District Court of Fourth Judicial 
Dist., Ravalli County, 190 P. 1338, 58 
Mont. 50; Weakley v. Pearce, 5 Heisk. 
(Tenn.) 401. 

[a] Where shown by record.—(1) 
An order of the circuit judge grant- 
ing a change of venue to another 
county in another circuit need not 
state the ground of the transfer. 
Keen v. Brown, 35 So. 401, 46 Fla. 487. 
(2) An order of the eounty court 
transferring a cause to the district 
court on the ground that the county 
judge is disqualified is not a nullity 
because it fails to state the grounds 
of disqualification, where such 
grounds are fully set forth in the mo- 
tion on which the order was made. 
Franco-Texan Land Co. v. Howe, 22 
S.W. 766, 3 Tex.Civ.App. 315. 

[b] Supplementary order reciting 
failure of judge called in to appear 
should be made, and entered of rec- 
ord. State v. District Court of Fourth 
Judicial Dist., Ravalli County, 130 P. 
133, 58 Mont. 50. 


49. Callahan v. Callahan, 165 P. 
1122, 30 Idaho 431; In re Storey’s 
Will, 20 Ill.App. 183. 

50. Hutts v. Hutts, 51 Ind. 581. 

51. Weakley v. Pearce, 5 Heisk. 
(Tenn.) 401; Dimmitt v. Robbins, 12 


S.W. 94, 74 Tex. 441. 

[a] Erroneous recital.—The fact 
that an order changing the place of 
venue to another court recites that 
the motion for change was made by 
one party, when it was actually made 
by the other, does not affect the lat- 
ter court’s jurisdiction. Dimmitt v. 
Robbins, 12 S.W. 94, 74 Tex. 441. 


52. Emery v. Hardee, 94 N.C. 787; 
Weakley v. Pearce, 5 Heisk. (Tenn.) 
401. 


[a] MDlustration.—W here it is 
stated in the order for the removal 
of a cause to another county that the 
motion is heard “‘as on affidavit,” the 
implication is, nothing else appear- 
ing, that all the parties consented to 
accept the facts as if stated under 
oath. Emery v. Hardee, 94 N.C. 787. 


53. Weakley v. 
(Tenn.) 401. 


54 Williams v. Planters’ & Me- 
chanics’ Nat. Bank, (Civ.App.) 44 S. 
W. 617 [rev on other grounds 45 S.W. 
690, 91 Tex. 651]. 

[a] Thus a request more than 
twenty days after an order changing 
the venue was made that the court 
file conclusions of law and fact comes 
too late. Williams v. Planters’ & Me- 
chanics’ Nat. Bank, (Civ.App.) 44 S. 
W. 617 [rev on other grounds 45 S.W. 
690, 91 Tex. 651]. 

55. Enyart v. Orr, 
Colo. 6. 


56. Sample v. Bedenbaugh, 155 S. 
E. 828, 158 S.C. 496. 

57. Fitzgerald v. Browning-Ferris 
Mach. Co., (Tex.Civ.App.) 49 S.W. 
(2d) 489; Fagg v. Benners, (Tex.Civ. 
App.) 47 S.W.(2da) 872. 

58. Heidel v. California Transit 
Co., 266 P. 290, 204 Cal. 21; State v. 
French, 172 P. 1156, 102 Wash. 278. 

59. Collier v. Wilson, 56 Mo.App. 


. 


60. Woods v. Patrick, Hard. (Ky.) 
457; Shipp v. Gale, Hard. (Ky.) 224. 

[a] Nune pro tunc.—An order, in 
a civil case, made at one term of 
court, for a change of venue, but not 
entered on the minutes, may be en- 
tered at the ensuing term nunc pro 
tunc. Davis v. Hooper, 4 Stew.&P. 
(Ala.) 231, 24 Am.D. 751. 


Pearce, 5 Heisk. 


238 P. 29, 78 


61. Stow v. Shay, 38 P. 784, 54 
Kan. 574; Allen v. Voje, 89 N.W. 924, 
114 Wis. 1. 

fa]. Duty of clerk.—Where the 


judge makes an oral order changing 
venue, it is the duty of the clerk to 
write the substance on his records. 
Allen v. Voje, 89 N.W. 924, 114 Wis. 1. 


{b] Absence of objection.—Where 
a justice, on granting a change of 
venue, neglects to make the proper 
entry on his docket, but the parties 
appear before the other justice, and 
proceed to trial without objection, 
the failure to make the entry will not 
avoid the judgment. Stow v. Shay, 
38 P. 784, 54 Kan. 574. 


{c] In Puerto Rico, prior to the 
passage of the act of 1906, the ab- 
sence of record of an order for change 
was not conclusive as to nonissuance. 
Benvenutti' v. Vazquez, 28 Porto Rico 
90. 


G2mOUer = ov. Roller, oS" Bats 
(Tenn.) 207. ; 

68. Roller v. Roller, supra. 

64. Roller v. Roller, supra. 

65. Bell v. Ayres, 44 Conn. 35. 

66.. Hurley v. Bevens, 22 S.W. 172, 
57 Ark. 547; Atlantic & George's 
Creek Consol. Coal Co. v. Maryland 


of the parties,’* or for sufficient cause,7® and at the 


Coal Co., 1 A. 878, 64 Md. 302. 


67. Thompson vy. MacKinnon, 67 
N.Y.S. 1106, 57 App.Div. 329. 

68. Johnson v. Papen, 260 N.Y.S. 
479, 236 App.Div. 601. 


69. Berry v. Hall, 54 Ala. 446. 

70. Fatt v. Fatt, 48 N.W. 52, 78 
Wis. 633. 

71. 


Ryburn v. Pryor, 10 Ark. 417; 
Soe ae Co. v. Livingstone, 28 B.C. 


ree Ala.—Gager v. Gordon, 29 Ala. 

Cal.—Blevins v, Blevins, 173 P. 
402, 178 Cal. 318; Baker v. Firemen’s 
Mund Ins. €o.714 P1686, 3 Calwter, 


_Il.—Chicago & A. R. Co. v. Har- 
rington, 61 N.E. 622, 192 Ill. 9 [aff 
90 Ill App. 638]; Salomon v. Chicago 
Title & Trust Co., 115 Ill.App. 194. 

Kan.—Mudge v. Hull, 43 P. 242, 56 
Kan. 314. 


Md.—Seth v. Chamberlaine, 41 Md. 


. 


Mich.—Daniel v. Citizens’ Mut. Fire 
Ins. Co. of Jackson, 113 N.W. 17, 149 
Mich, 626. 


Mo.—In re Condemnation of Prop- 
erty for Park in City of St. Joseph, 
263 S.W. 97 [error dism 45 S.Ct. 351, 
267 U.S. 578, 69 L.Ed. 797]; Leise v. 
Mitchell, 53 Mo.App. 563. 


N.Y.—Beard v. Kipp, 5 N.Y.St. 66. 


Okl.—Simpkins vy. Parsons, 151 P. 
588, 50 Okl. 786. 


Tex.—United Brothers of Friend- 
Ship of Texas v. Wilson, (Civ.App.) 
53 S.W.(2d) 95; Smith v. Realty 
Trust Co., (Civ.App.) 285 S.W. 907. 


Wis.—Servatius v. Pickel, 30 Wis. 


[a] Waiver of error.—Any error 
in vacating an order granting change 
of venue is waived, where the party 
complaining subsequently caused a 
re-reference to a master, Salomon v. 
Chicago Title & Trust Co., 115 Ill. 
App. 194. 


73. Blevins v. Blevins, 173 P. 402, 
178 Cal. 318; Simpkins v. Parsons, 
151 P. 588, 50 Okl. 786. 


74. Gager v. Gordon, 29 Ala. 341. 


75. Baker v. Firemen’s Fund Ins. 
Co., 14 P. 686, 73 Cal. 182; Daniel ‘v. 
Citizens’ Mut. Fire Ins. Co. of Jack- 
son, 113 N.W. 17, 149 Mich. 626; Beard 
v. Kipp, 5 N.Y.St. 66; Smith v.:Real- 
ig ioeape Co., (Tex.Civ.App.) 285 S.W. 
907. 


[a] Inadvertence.—The court has 
jurisdiction to set aside an order 
granting a change of venue, on the 
ground that it was inadvertently 
made. Baker v. Firemen’s Fund Ins. 
Co., 14 P. 636, 73 Cal. 182: 


[b] Inadequate notice of filing 
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same term,’® before the transfer is actually made,*7 
vacate or set aside its order in regard to a change 
of venue, and may reinstate the case for trial.78 
After the jurisdiction of the court is divested, how- 
ever, if cannot vacate or set aside its order.’® 
order for a change of venue, made by stipulation, 
may be vacated by failure to pay the clerk’s fees in 


the time allowed by statute.®° 


[§ 350] 15. 
fusal—a. In General. 


Operation and Effect of Grant or Re 
An order for a change of 


VENUE 


An 


[§§ 349-350 


made,*t and ordinarily operates to transfer the en- 
tire case’? unless severable,** although it has been 
held that the transfer of a separate cause of action 
improperly joined by cross action will not carry the 
original cause.5* An order for a change of venue, 
although erroneous or irregular, is not necessarily 
void,*® and if the court making it had jurisdiction, 


: it will confer jurisdiction on the court to which the 


venue takes effect as of the time when the motion is 


controverting affidavit justified set- 
ting aside an order denying a plea of 
privilege. Smith v. Realty Trust Co., 
(Tex.Civ.App.) 285 S.W. 907. 

[ec] Grounds held insufficient.— 
(1) Where an order transferring a 
eause from the circuit court of a 
county to another county, on the 
ground of the disqualification of the 
judge, was made by the judge of the 
latter county sitting in the original 
county, who was not a party, and was 
made without the use of improper 
means, and the selection was not an 
improper one, nor prejudicial to the 
interests of any of the parties, there 
was nothing justifying the vacation 
of theorder. Daniel v. Citizens’ Mut. 
Fire Ins. Co. of Jackson, 113 N.W. 
iin VA9eeMich. 626. (2) Where the 
place of trial is changed for the con- 
venience of witnesses, and defendant 
thereafter withdraws his answer, 
there is no reason for vacating the 
order changing the venue. Beard v. 
Kapp; 6) NuY.st. 66: 


76. U.S.—Kounsalaer v. Clarke, 14 
HO aAsINo:, 102s 4 Oranen ©. Cy 98: 

Ill.— Salomon vy. Chicago Title & 
Trust iCo:, 115: TApp., 194. 


Kan.—Mudge v. Hull, 43 P. 242, 56 
Kan. 314. 


Md.—Seth y. Chamberlaine, 41 Md. 
186. ; 

Mo.—Leise v. Mitchell, 53 Mo.App. 
563. 

Okl.—Simpkins y. Parsons, 
588, 50 Okl. 786. 

Wis.—Servatius v. Pickel, 30 Wis. 
507. 

[a] Plea of privilege (1) may be 
vacated at the same term. O’Neal v. 
Texas Bank, etc., Co., (Tex.Commn. 
App.) 11 S.W.(2d) 791; United Broth- 
ers of Friendship of Texas v. Wilson, 
(Tex.Civ.App.) 53 S.W.(2d) 95. (2) 
A plea of privilege granted cannot be 
overruled at a subsequent term. 
Burleson v. Moffett, (Tex.Civ.App.) 3 
S.W.(2d) 544. (3) No controverting 
affidavit having been filed until over 
four months after an order changing 
venue was granted, and a plea of priv- 
ilege having been on file over two 
months before action thereon, a mo- 
tion to set aside the order granting 
the plea of privilege was properly 
denied. Foresyth v. Pike & Kramer, 
(Tex.Civ.App.) 46 S.W.(2d) 733. 


77, Mudge vy. Hull, 43 PB. 242, 56 
Kan. 314; Seth v. Chamberlaine, 41 
Md. 186; Simpkins v. Parsons, 151 P. 
588, 50 Okl. 786; Servatius v. Pickel, 
30 Wis. 507. 

[a] Reason for rule.—To argue 
that the court, having once made an 
order thereupon, lost all jurisdiction 
over the cause, although the same had 
not been removed, would be an un- 
sound course of reasoning, which 
would deprive the courts of a large 
part of their power to correct mis- 
takes and remedy errors which may 
have intervened to the detriment of 
law and justice, and to the great in- 


LOLs 


jury of suitors. Servatius v. Pickel, 
380 Wis. 507. 

78. Salomon vy. Chicago Title & 
Trust Co., 115 Ill.App. 194; Mudge v. 
Hull, 43 PB. 242, 56 Kan, 314; Seth v. 
Chamberlaine, 41 Md. 186. 

79. State v. District Court of Sec- 
ond Judicial Dist. of Silver Bow 
County, 81 P. 351, 32 Mont. 595; Stone 
Vo MBYaArS; "3 SAW. L086,— 32) hex Civ. 
App. 154; State v. District Court of 
Second Judicial Dist. within and for 
Carbon County, 281 P. 196, 41 Wyo. 1. 
But see Gager v. Gordon, 29 Ala. 341 
(where it was held that, notwith- 
standing jurisdiction had been lost 
and without deciding the power of 
the court to which the change was 
made to retransfer the case on the 
consent of the parties, if they at- 
tempted to do so, it was competent 
for the parties to consent to waive 
process and come into the original 
court, thus giving it jurisdiction over 
their persons). 

[a]. Different judge of same court. 
—Under a statute providing that on 
the disqualification of a district judge 
by the filing of an affidavit provided 
for his authority ceases except to ar- 
range his calendar, invite in another 
judge, and change the venue if the 
judge invited fails to come within 
thirty days, where a judge, on being 
disqualified, changed the venue to an- 
other county, a judge of a different 
department of the same court had no 
jurisdiction to hear a motion to annul 
such order changing the place of trial. 
State v. District Court of Second Ju- 
dicial Dist. of Silver Bow County, 81 
P sol, 32; Mont. 5915. 


{[b] Withdrawal of application.— 
Granting of change of venue divested 
the district court of jurisdiction con- 
ditionally, but such court had juris- 
diction to allow withdrawal of such 
application. State v. District Court 
of Second Judicial Dist. within and 


for ‘Carbon--County, “28s P 1965) 41 
Wyo. 1. 
80. EF. Dohmen Co. v. Niagara Fire 


Ins) Co. of (Citynoft New York, a0 uN. 
W. 69, 96 Wis. "38: : 


81. Willson v. Henderson, 15 How. 
iPr. CNY.) 9105 


Time when jurisdiction ceases see 
infra § 351. 

82. Albin v. Talbott, 46 Ill. 424; 
Hincheliff vy. District Court of Iowa in 
and for Clarke County, 215 N.W. 605, 
204 Lowa 470; Hickman vy. Swain, 167 
SW. 209, 106 Tex. 431. 


fa] Defendants not served,— 
Where, in a suit against several de- 
fendants, the venue of the cause is 
changed at the instance ‘of some of 
the defendants, before process has 
been served on the rest, defendants 
not served with process will not be 
bound by the change of venue, al- 
though service from the county where 
the cause originated is afterward 
made on them, and no judgment can 
be rendered against them if they fail 
to appear. Albin v. Talbott, 46 Ill. 


case 1s ordered to be sent,°° it being presumed that 
the proceedings are regular.§* 


Ii the order is en- 


424, . 


Change as to part of plaintiifs or 
defendants see supra § 235. 


83. Jackson v. United Producers’ 
Pipe Line Co., (Tex.Civ.App.) 33 S.W. 
(2d) 540. 

[a] Thus transfer on a plea of 
privilege of an action and cross ac- 
tion between plaintiff and one de- 
fendant was held not to carry an ac- 
tion against another defendant and a 
cross action by one defendant against 
the other. Jackson v. United Produc- 
ers’ Pipe Line Co., (Tex.Civ.App.) 33 
S.W.(2d) 540. 

84 Pittman & Harrison Co. v. 
Fee teeny, (Tex.Civ.App.) 210 S. 

Diba. 


85. Isenhart v. Hazen, 63 P. 451, 
10. Kan.App. 5773. Coffey v. City of 
Carthage, 98 S.W. 562, 200 Mo. 616; 
Cunningham y. Current River R. Co., 
65 S.W. 556, 165 Mo. 270. 

[a] Failure to require deposit.— 
Where the court grants an applica- 
tion for change of venue of an action 
without a deposit of ten dollars hay- 
ing been made with the application, as 
required by statute, the order grant- 
ing the change is valid, and ousts the 
court of jurisdiction to proceed fur- 
ther in the action. Cunningham v. 
Current River R. Co., 65 S.W. 556, 165 
Mo, 270. 

[b] Order made without proof.— 
Where the court granting a change of 
venue had jurisdiction of the subject 
matter and the parties to the suit, and 
power to award a change of venue, 
the order granting the change was not 
void, although made without any ex- 
isting cause therefor and without 
proof, and hence the court to which 
the change was granted had no au- 
thority to dismiss the cause on mo- 
tion. Coffey v. City of Carthage, 98 
S.W. 562, 200 Mo. 616. 


86. McNew v. Martin, 60 S.W. 412, 
rae, UGA) OR) GPAs 


87. Ex parte Whitmore, 35 P. 524, 
9 Utah 441; Baltimore & O. R. Co. v. 
Vanderwerker, 10 S.E. 289, 33 W.Va. 
ialA 


{a] TIllustrations.—(1) Under the 
statute authorizing a district court to 
change the place of trial to the near- 
est court, on itS own motion, if the 
parties do not agree, an entry that 
the court, on its own motion, orders 
the case transferred to another court, 
not the nearest, raises a presumption 
that the parties did not agree, and 
that the judge knew of good cause for 
transferring the case as he did. Ex 
parte Whitmore, 35 P. 524, 9 Utah 
441. (2) Where, in a cause, a petition 
is filed to obtain relief as to part of 
a fund in the hands of a receiver, un- 
der decrees in the cause, and that 
petition is removed for decision to 
another county, although there had 
been a final decree in the case, if it 
be doubtful whether the circuit court 
intended to remove the entire cause, 
or only the petition, it will be consid- 
ered that the entire cause was remoy- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tirely void, it confers no jurisdiction.®§ 
made is conelusive,’® except as to matters not in- 
volved,®® and concludes all parties served. 
order changing the venue operates to cure defects 
in bringing swt in the wrong county.®? 


Discontinuance of counterclaim. 


ant’s application contains no indication as to what 
court the action should be sent, a change of venue 
does not effect a discontinuance of defendant’s coun- 
terclaim, although the court to which the case was 
sent did not have jurisdiction thereof.?? 


Order refusing change of venue does not stay pro- 


ceedings.°+ 


[§ 351] b. Jurisdiction and Subsequent Proceed- 


ed, where necessary to administer full 
justice. Baltimore & O. R. Co. v. 
Tea EEE, 10 S.E. 289, 33 W.Va. 


S8. State v. Superior Court of 
Marion County, 174 N.E. 732, 202 Ind. 
456; Shannon y. Smith, 31 Mich. 451; 
Cole v. Cole, 89 Mo.App. 228; Mumme 
Hee eae (Tex.Civ.App.) 15 S.W.(2d) 

ol. 


[a] Where disqualified judge can- 
not make order, an order made by 
him will not operate lawfully to 
transfer the cause so as to give the 
court to which it is ordered to be re- 
moved any jurisdiction to proceed in 
it. Shannon v. Smith, 31 Mich. 451. 


89: Williams v. City of Dallas, 
(Tex:Civ-App.) 52 S.W.(2d) 3873. 


[a] Illustrations.—(1) Where an 
action against a nonresident and two 
resident defendants had been removed 
for trial, plaintiff could not begin a 
new action in the same county against 
the nonresident defendant and one of 
the residents. Karst v. Seller, 188 P. 
298, 45 CalApp. 628. (2) Where a 
change of venue from the county had 
been granted on condition of payment 
of costs, the order was res judicata 
as to applicant and the particular 
cause of action, and he cannot avoid 
the condition by withdrawing his 
complaint and refiling it in another 
court, and making another application 
there for a change. Citizens’ St. Ry. 
Co. v. Shepherd, (Ind.App.) 59 N.E. 
349. (3) An order changing the venue 
of receivership proceedings cannot be 
questioned in an action by the re- 
ceiver against a stockholder to collect 
assessments. Nichol v. Murphy, 108 
N.W. 704, 145 Mich. 424, 13 Detroit 
Leg.N. 499. (4) Where a landowner’s 
suit for land values destroyed by 
seepage from a dam was substantial- 
ly the same ‘“‘cause of action” as the 
-‘landowner’s former suit for value of 
crops, cattle, and rental value de- 
stroyed by such seepage, an order 
changing the venue of the former suit 
“was res judicata as to the venue of 
the latter. Williams v. City of Dallas, 
(Tex.Civ.App.) 52 S.W.(2d) 373. 


[b] Interlocutory order.—That a 
former order transferring venue was 
interlocutory did not alter its binding 
effect. Williams v. City of Dallas, 
(Tex.Civ.App.) 52 S.W.(2d) 3873. 


[c] Erroneous order.—A former 
order transferring venue, not appeal- 
ed from within the time for appeal- 
ing, is conclusive even though erro- 
neous. Williams v. City of Dallas, 
(Tex.Civ.App.) 52 S.W.(2d) 373. 

90. See cases infra this note. 

[a] Mlustration.—Where an appli- 
cation for a change of venue alleges 
the prejudice of both judges of the 
court, and the judge before whom the 
case is pending transfers the case to 
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ings in Same Court. A change of venue divests the 
court making the order of further jurisdiction in the 
ease,” and it cannot enter an order of dismissal,** 
or of default,®? nor tax the costs of the change,’* 
but the court is not deprived of jurisdiction to amend 
its record previously made,®® and removal by change 
of venue does not operate to remove a previous judg- 
ment for costs of a continuance, so as to prevent a 
seire facias to review it.1 
order for a change of venue operates to change the 
venue at once,” the transfer of the papers being a 
clerical duty,? but under other authorities jurisdic- 
tion is retained until the actual transfer. 


Under some authorities an 


Pending 


removal and before the record is transmitted, the 


the other judge of the court, the 
mere sustaining of the application 
does not necessarily find as true ev- 
ery allegation therein, but only 
enough to authorize the change. 
State ex rel. Hannon vy. Woodson, 86 
Mo.App. 253, 


[b] Opportunity for fair trial.—A 
prior order denying a motion for 
change of venue for convenience of 
witnesses, and because a fair trial 
was impossible, was not res judicata 
of a subSequent motion before a dif- 
ferent judge on the same grounds 
after intervening trial, as an oppor- 
tunity for a fair trial might be found 
to be different. Smullen v. District 
Court of Waseca County, 201 N.W. 
302, 161 Minn. 520. 

[ec] Order held not bar.—A _ mo- 
tion for a change of place of trial is 
not barred by an order requiring 
plaintiff to disclose his address made 
en the hearing of an order to show 
cause why plaintiff should not make 
such disclosure, or, in default there- 
of, why an order would not be made 
changing the place of trial. Binder 
v. Metropolitan St. Ry. Co., 74 N.Y.S. 
54, 68 App.Div. 281. 


91. Iron Nat. Bank v. Dolge, 61 N. 
Y.S. 680, 46 App.Div. 327. 


92. Weiss v. Bethel, 8 Or. 522. 

93. State v. Smith, 14 Wis. 564. 

94 Santalis v. El Zenit, 28 Porto 
Rico 649. 

95. Ill—Farmers’ State Bank v. 
Rasmussen, 254 Ill.App. 186; Davies 
v. Davies, 247 Ill.App. 313; Stauber v. 


Stauber, 200 Ill.App. 137. 


Ind.—State v. Superior Court of 
Marion County, 174 N.E. 732, 202 Ind. 
456; State v. Madison Circuit Court, 
138 N.E. 762, 193 Ind. 20. 


Iowa.—Brown v. Thompson, 14 
Iowa 597; White v. Hampton, 14 Iowa 
eee Campbell v. Thompson, 4 Greene 

Ky.—Woods v. Patrick, Hard. 457. 

Mo.—Nothstine v. Feldmann, 250 S. 
W. 589, 298 Mo. 365; Little Tarkio 
Drainage Dist. No. 1 v. Richardson, 
139 S.W. 576, 237 Mo. 49; State ex rel. 
Hentschel v. Cook, (App.) 201 S.W. 
Sail, & 

N.J.—Morley v. McDonald, 114 A. 
147, 96 N.J.Law 22. 


N.Y.—Fisk v. Albany & S. R. 
41 How.Pr. 365. 

N.C.—EHaves v. Coxe, 165 S.E. 345, 
203 N.C. 173. 

S.C.—Fishburne v. Minott, 52 
646, 72 S.C. 572. 

Tenn.—Davis v. Jones, 3 Head 603. 

Tex.—Brooks v. Wichita Mill, etc., 


Co., (Civ.App.) 211 S.W. 288; Buck- 
holts State Bank v. Thallman, (Civ. 


S.E. 


clerk may take the examination of parties,® or the 


App.) 196 S.W. 687; Stevens v. Polk 
PernEes 123 S.W. 618, 58 Tex.Civ.App. 
bsty 

[a] Stay of proceedings.—Where a 
notice was given of an application for 
a change of venue, and the change 
was granted, a stay of proceedings in 
the original court followed as a nec- 
essary result, without a notice of mo- 
tion therefor. Fishburne v. Minott, 
52 S.BH. 646, 72 S.C. 572. 


[b] Sustaining of plea of privilege 
to be sued in the county of one’s resi- 
dence does not abate the suit but sim- 
ply requires a change of venue to the 
proper county. Brooks v. Wichita 
MUTI, “ete.,. (Co., ie€Lex CivsAppoo2tie Ss: 
W. 288; Stevens v. Polk County, 123 
S.W. 618, 58 Tex.Civ.App. 153. See 
Spurlock v. Dunaway Bros., (Tex.Civ. 
App.) 277 S.W. 758, 759 (‘Article 
1903, V. T. C. Statutes 1918, was en- 
acted for the purpose of permitting a 
party, who was wrongfully sued out 
of the county of his residence, to 
force the transfer of the suit to his 
home county”). 


96. °Farr v. Fuller, 12 Iowa 83. 


97. Wormley v. Carroll District 
Tp., 45 Iowa 666; Thomas vy. Doug- 
lass, 2 Johns. (N.Y.) 226. 


ss. Hanna vy. Buford, 
194° 'S-W. 517. 


99. Church v. English, 81 Ill. 442. 


1. Clarke’s Adm’r v. Chiles, 4 T.B. 
Mon. (Ky.) 390. 


2. Chase v. Superior Court, 99 P. 
355, 154 Cal. 789; Fisk v. Albany & S. 
R. Co., 41 How.Pr. (N.Y.) 365; Ben- 
ton County State Bank v. West Coast 
Spruce Co., 272 P..171, 128 Or. 405. 


[a] Portion of decree directing fil- 
ing of certified copy in the county 
from which the case was transferred 
did not change the law that the first 
court had no further jurisdiction. 
Benton County State Bank v. West 
vay Spruce Co}, 272-P. 171, 128 Or. 


[b] Rule applied.—An order 
changing the place of trial in a cause 
to another county is not affected by 
a subsequent chamber order to show 
cause why the order making the 
change should not be corrected with 
a stay of proceedings meantime and 
with an order forbidding the county 
clerk to transfer the papers. Fisk v. 
ves & SVR. Co., 44) How. Pr aGNey) 


(Mo.App. ) 


3. Fisk v. Albany & S. R. Co., su- 
pra. 
4 Stinson v. State, 32 Ind. 124; 


In re Whitson, 1 S.W. 125, 89 Mo. 
a eonta v. Chapin, 2 Code Rep. (N. 
i LOt. 


5. Forsyth County Com’rs v. Lem- 
ly, 85 N.C. 341. 
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depositions of witnesses,* or make a restraining or- 
der relative to the disposition of property.‘ Where 
the cause of action is severable, a change as to some 
defendants may not affect jurisdiction as to the oth- 
ers.§ 


Where trial court improperly denies change of 
place of trial, its subsequent proceedings are unau- 
thorized,® although it has been held that jurisdiction 
is not lost if there is no other court designated in 
which jurisdiction could vest.1° It has also been 
held that the court has jurisdiction to grant an in- 
junetion.*? 


[§ 352] 16. Perfecting Change—a. In General. 
An order changing the venue of an action becomes 
effective only on compliance with the statutory re- 
quirements,1? and the party procuring the change 
should, within the time limited by law? or order of 
court,** or, in any event, within a reasonable time,*® 
take the steps necessary to perfect the change or 
the change will be deemed to have been waived.'® 
The duty of perfecting the change may, however, be 
assumed and performed by the other party, if ap- 
plicant has refused to perform it.17 If the change 
is not perfected, it has been held that the court 
from which the change is taken may order the pa- 


VENUE 


[§§ 351-354 


pers returned, and may resume control of the case,'® 
but it has been held that this rule does not apply to 
a change granted on the agreement of the parties.*° 
However, an order based on a stipulation condition- 
al on defendant’s perfecting the change at his own 
cost within a specified time is of no force after the 
expiration of such time without performance of the 
condition,?° and an order for a change on agreement 
of the parties that plaintiff may elect as between two 
counties is incomplete until such election is made and 
the court has ordered the papers transmitted.?* 


[§ 353] b. Service of Rule or Order of Change. 
One who procures a rule or order for a change of 
venue should give notice thereof?? or serve a copy on 
the adverse party or his attorney,?? but he need 
not serve a copy of a new declaration.?* 


[§ 354] c. Payment of Costs.25 Under the stat- 
utes, the costs on an application for a change of 
venue are ordinarily required to be paid by appli- 
cant*® within the time preseribed,?7 and some stat- 
utes make payment a condition of the transmission 
of the papers.78 Under some statutes a failure to 
pay costs within the time required will defeat the 
right to the change,”® neglect of the clerk to tax 


6. Phelps v. Young, 1 Ill. 327. 


7. Clow v. McNeill, 83 S.H. 
167 N:@.- 212. 

8 Comer v. Brown, (Tex.Commn. 
App.) 285 S.W. 307 [aff (Civ.App.) 
276 S.W. 787]; Harrison vy. Amador, 
(Yex:Civ.App.) 9 °S.W.(2d) +279. 

9. Kell y. Lund, 68 N.W. 593, 99 
Iowa 153; Fargo Silo Co. v. Pioneer 
Stock Co., 171 N.W. 849, 42 N.D. 48; 
Board of Com’rs of Kiowa County v. 
Kiowa Nat. Bank in Snyder, 284 P. 
634, 141 Okl. 271. : 

10. Chicago & A. R. Co. v. Har- 
rington, 90 Ill.App. 638 [aff 61 N.E. 
C22" 192, Lo 


11. People v. Lee, 143 N.E. 196, 311 
Ill. 552 [error dism 46 S.Ct. 23, 269 
U.S. 593, 70 L.Ed. 429]. 


12. State v. District Court of Sixth 
Judicial Dist. within and for Goshen 
County, 294 P. 779, 42 Wyo. 364. 


13. Lingerman v. State, 23 Ind. 
320; Howard v. Barbee, 21 Ind. 221; 
Furry v. O’Connor, 28 N.E. 103, 1 Ind. 
App. 573. 

[a] Extension of time.—The fact 
that the clerk of the court agreed to 
notify defendants’ attorney if the 
court granted defendants’ motion for 
change of venue, and failed to do so 
until after the time for perfecting 
the change had expired, is no reason 
for extending the time, as the clerk, 
under such agreement, becomes de- 
fendants’ agent, and is not an officer 
of the court. Furry v. O’Connor, 28 
N.E. 103, 1 Ind.App. 573. 


308, 


14. Lingerman v. State, 23 Ind. 
320. 

15. Howard v. Barbee, 21 Ind. 221. 

16. Lingerman v. State, 23 Ind. 
320; Howard v. Barbee, 21 Ind. 221. 

17. Brooks v. Douglass, 32 Cal. 
208. 

18. Snyder v. Bunnell, 64 Ind. 403; 


Dooley v. Martin, 28 Ind. 189; Rogers 
vy. Stevens, 8 Ind. 464. Contra To- 
ledo, W. & W. Ry. Co. v. Wright, 68 
Ind. 586, 34 Am.R. 277 (holding that, 
where a party, who has obtained a 
change of venue, fails to perfect the 
same within the required time, the 
court which granted the change can- 


not order the clerk of the court, to 
which the change was made, to re- 
turn the papers in the case to such 
court). 

19. Carroll County v. American 
Emigrant Co., 37 Iowa 371; Eldred v. 
Becker, 18 N.W. 720, 60 Wis. 48. 


[a] Reason for rule.—On a stipu- 
lation to transfer the cause to an- 
other county, one party is no more 
bound to pay the costs and procure 
the transmission of the record than 
the other, and, if neither does so, it 
amounts to a stipulated vacation of 
the order for removal. Such vaca- 
tion would not be a bar to another 
order at a subsequent term of court. 
Eldred v. Becker, 18 N.W. 720, 60 
Wis. 48. 


20. Palmiter v. Pere Marquette 
Lumber Co., 31 Mich. 183. 


{a] Befusal to make further or- 
der.—Where an order based on a stip- 
ulation for the transfer of a cause to 
another circuit was conditioned on 
defendant’s effecting a transfer of the 
papers within thirty days, the order 
being of no force after the expira- 
tion of the limitation, the fact that 
the commissioner who granted it re- 
fused to make a further order of 
transfer after the expiration of thir- 
ty days, on the ground that he con- 
sidered the previous order in force, 
ean have no influence in determining 
the jurisdiction of the court. Pal- 
miter v. Pere Marquette Lumber Co., 
31 Mich. 183. 


21. Ex parte Remson, 23 Ala. 25. 

22. Clark v. Belden, 19 Johns. (N. 
Wye 104: 

23. Keep v. Tyler, 4 Cow. (N.Y.) 
541; Root v. Taylor, 18 Johns. (N.Y.) 
335; Smith v. Sharp, 13 Johns. (N.Y.) 
466. 

24. Smith v. Sharp, supra. 

25. Condition imposed on granting 


order see supra § 340. 


Costs of transmission of record see 
infra § 355. 


26. See cases infra this section. 
27. Bacon v. Black, 38 Iowa 162. 
[a] Substantial compliance.— 


Where a change of venue has been 


taken in term time, the payment of 
costs at any time during the day on 
which they are required to be paid is 
a substantial compliance with the 
statute, provided such payment be 
made before a vacation of the order 
for the change of venue. Bacon v. 
Black, 38 Iowa 162. 


28. Rogers v. Stevens, 8 Ind. 464; 
Buchanan vy. Port, 5 Ind. 264; Fisher 
v. Cid Copper Min. Co., 10 S.E. 1055, 
105 N.C. 123; Hernaiz v. Vivas, 20 
Porto Rico 99. 


[a] Illustration.—When, in North 
Carolina, an action is ordered remov- 
ed to another county, it is error in 
the judge presiding in the superior 
court of the county from which the 
cause is removed, at the next term 
thereof, and before the term of the 
court in the county to which it was 
removed, to direct that the action be 
dismissed, if the costs of the tran- 
script be not paid in a time specified, 
as the party procuring the order of 
removal has until the term of the 
court to which the cause is removed 
to deposit his transcript. Fisher v. 
Cid Copper Min. Co., 10 S.B. 1055, 105 
N.C. 123. 


29. Estep v. Armstrong, 11 P. 132, 
69 Cal. 536; Little v. Allington, 93 
Ill. 253; Gower v. Howe, 20 Ind. 396; 


Rogers v. Stevens, 8 Ind. 464; Lee v. 
Buckheit,. 4 N.W. 1077, 49 Wis. 54; 
Harder v. Smith, 33 Wis. 274. 


[a] Walidity of statutes.—Pending 
an appeal to the supreme court from 
an order changing the place of trial 
of an action, a statute took effect, 
which declares that the party pro- 
curing a change of venue shall pay 
the clerk’s fees before the papers are 
transmitted, and that, “if such trans- 
mission be not made within twenty 
days from the making of the order to 
change the place of trial, or the filing 
of the record of his affirmance on 
appeal, . . Such order shall be 
deemed vacated,’ etc. It was held 
that this provision was applicable to 
the order in question and was valid. 
Lee v. Buckheit, 4 N.W. 1077, 49 Wis. 
54. 


[b] Payment at next term.— 
Where a change of venue is granted 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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them,*° or to inform the party of their amount,*! 
furnishing no exeuse; but if the entry of the or- 
der for a change operates to deprive the court of its 
jurisdiction of the parties and the subject matter, 
it has been held that it cannot retain jurisdiction 
because of failure to pay the costs.?? 
risdictions, the opposite party may pay the costs 
Under other statutes, 
the clerk, after expiration of the time for payment of 
fees, may waive their nonpayment, although he 


within the time allowed.?3 


cannot be compelled to do so.°* 


[§ 355] d. Transmission of Record or Transcript. 
In order to perfect the change so as to enable the 
court to which it is granted to exercise its jurisdic- 
tion and determine the ease, it is necessary to trans- 
mit from the court where the action was brought the 
necessary papers and records or transcript of the 


proceedings®® and have them filed 


on payment of costs, if the change 
has not been perfected at the next 
term of court, the court may then 
proceed to trial. Gower v. Howe, 
20 Ind. 396. 


[ec] Necessity of vacating order.— 
Under a statute providing that a 
party applying for a change of venue 
at a term for which the.cause shall 
have been noticed for trial shall first 
pay to the opposite party the costs 
incurred by him for such term, before 
an order shall be made, unless notice 
of the motion be given ten days be- 
fore the term, in case of a refusal 
of applicant to pay the costs after 
an order changing the venue has been 
made, the court may, without vacat- 
ing its order, proceed with the cause 
to judgment. Harder .v. Smith, 33 
Wis. 274. 

[a] Presumptions.—Under a stat- 
ute providing that, if the clerk’s fees 
on order for a change of venue are 
not paid by the party asking the or- 
der within fifteen days, the order 
shall be void, where such order is 
made, and the parties thereafter vol- 
untarily go to trial in the court in 
which the action was first brought, 
it will be presumed that the fees were 
not paid, and that the court retained 
jurisdiction. Duncan v. Tufts, 12 S. 
W. 873, 52 Ark. 404. 

30. Little v. Allington, 93 Ill. 253. 


81> Louisville, .N. -A. .&.C. Ry..Co. 
v. Grubb, 88 Ind. 85. 


32. Iowa Loan Co. v. Wilson, 124 
N.W. 201, 145 Iowa 381. 


33. Michigan Mut. Life Ins. Co. 
vy. Naugle, 29 N.E. 393, 130 Ind. 79. 


34. Duncan v. Tufts, 12 S.W. 873, 
52 Ark. 404; Haglin v. Rogers, 37 
Ark. 491. 

35. Robinson v. Stone, 13 Ark. 290; 
Stringer v. Jacobs, 9 Ark. 497; Stone 
v. Robinson, 9 Ark. 469; Sullivan v. 
Gault, (Mo.App.) 299 S.W. 1116. 

[a] Essentials of record.—(1) The 
court to which the venue is changed, 
in order to proceed and determine the 
cause, must have before it the plead- 
ings of the parties and all other pa- 
pers filed during the progress of the 
cause in the court from which it was 
removed, aS well as the action of the 
court prior to the change of venue. 
Wight v. Kirkpatrick, 5 Ill. 339. (2) 
On removal of an application for a 
curator because of disqualification of 
the judge of the probate court, it is 
not necessary to transmit to the dis- 
trict court all the mortuary proceed- 
ings and documents. Ex parte Bor- 
den, 3 Rob. (La.) 399. (3) Certifica- 
tion and transmission of the petition 
and order for the change of venue 
without other papers is insufficient. 


VENUE 


In some ju- 


[67 C.J.] 211 


which the change is granted.?* Except as the stat- 
ute may otherwise provide, this may be done by ei- 
ther party,** but while the duty may be assumed by 
the other party,*® it ordinarily devolves on the party 
procuring the change,*® and must be performed with- 
in the time prescribed by the statute,*® or, where 
no time is so prescribed, within a reasonable time,** 
or the change may be defeated‘? unless, as is per- 
missible, an extension of time is granted,*® or the 
delay is excused** or waived.*® 


Where the original 


papers*® or the proper transcript*’ are not transmit- 


in the court to | with.*® 


Thompson v. Campbell, 4 Greene (Io- 
wa) 322. 

{b] Statute! requiring transcript 
of proceedings (1) has been construed 
to mean merely the orders made in 
the cause by the court granting the 
change of venue (Smith v. Jeffries, 25 
Ind. 376), (2) and a transcript of the 
whole record need not be transmit- 
ted (Smith v. Jeffries, supra). 

[c] Where venue is changed by 
agreement, the court to which the 
change is taken does not acquire ju- 
risdiction until the summons and 
complaint are certified to it in ac- 
cordance with the agreement, unless 
the parties appear. Rhoades v. De- 
laney, 50 Ind. 468. 


36. See cases infra this note; 
notes 37-48. 

[a] Notation.—Where the papers 
are received into the official custody 
of the clerk of the court to which 
they are transmitted, and the cause 
entered on the docket of that court, 
the omission of the clerk properly to 
note such filing is not fatal but may 
be cured by an order requiring the 
entry as of proper date.. Faivre v. 
Manderschied, 90 N.W. 76, 117 Iowa 
124.0 3 

[b] May be docketed in name of 
proper parties.—Gillespie’s Adm’r v. 
Redmond, 13 Tex. 9 


37. Ward v. Chiles, 3 
(Ky.) 486. 

38. See supra note 37. 

39. See cases infra notes 40-49. 
But see Woodward v. Hanchett, 9 N. 
W. 468, 52 Wis. 482 (where, on de- 
fendant’s demand that the place of 
trial be changed to the county of his 
residence, and plaintiff's attorney has, 
as authorized by statute, filed a writ- 
ten consent thereto, it is the duty of 
plaintiff to procure the transmission 
of the record to the proper county). 


{a] In Texas, when a plea of priv- 
ilege is sustained, it is the duty of 
plaintiff, and not of defendant, to see 
that the transfer is actually effected 
and that the cause is filed in the prop- 
er court. “Miller v. Kountze Corpo- 
rate School Dist., (Tex.Commn.App.) 
54 S.W.(2d) 344 [rev on another 
ground (Civ.App.) 35 S.W.(2d) 1076]; 
Hinkle v. Thompson, (Tex.Civ.App.) 
195 S.W.. 311. 


40. State ex rel. Stewart v. Reid, 
39 So. 998, 115 La. 739; State v. Dis- 
trict Court of Sixth Judicial Dist. 
within and for Goshen County, 294 P. 
779, 42 Wyo. 364. 

[a] Where statute is merely di. 
rectory, if the parties appear and go 
to trial, it is sufficient. Henderson v. 
Henderson, 55 Mo. 534. 


and 


J.J.Marsh. 


ted as required by statute, the court to which the 
change 1s taken properly dismisses the suit, although 
it is its duty, at the instance of either party, to grant 
a rule on the clerk of the court from which the 
change is taken to certify and transmit the papers 
and continue the case until the order is complied 


[b] Docketing in order.—A stat- 
ute providing that after the papers 
have been transmitted the clerk of 
the court to which the case has been 
transferred shall docket the cause in 
its order contemplates that the case 
shall be docketed promptly and im- 
mediately after the transfer has been 
made and the papers have been trans- 
mitted. State v. District Court of 
Sixth Judicial Dist. within and for 
yee County, 294 P. 779, 42 Wyo. 


41. Llewellyn v. Spangler, 88 S.W. 
1021, 109 Mo.App. 396; Bonton v. Bel- 
lows, 13 Tex. 254; Brooks Supply Co. 
v. Hardee, (Tex.Civ.App.) 32 S.W.(2d) 
384; Hinkle v.. Thompson, (Tex.Civ. 
App.) 195 S.W. 311; State v. District 
Court of Sixth Judicial Dist. within 
and for Goshen County, 294 P. 779, 42 
Wyo. 364. 


[a] What is reasonable time must 
depend on the circumstances of each 
case. Ponton v. Bellows, 13 Tex. 254. 

42. Smith v. Yager, 50 N.W. 224, 85 
Iowa 706; Cline v. Bryson City Mfg. 
Cone sSiiey 79d, AG IN Cem ss) S\ice 
Henry’s Lessee v. Wallen, 2. Yerg. 
(Tenn.) 441; Mantz v. Werner, 25 
N.W. 206, 64 Wis. 408. 


43. Gillespie’s Adm’r v. Redmond, 
13 Tex. 9; Cartright v. Town of Bel- 
mont, 17 N.W. 237, 58 Wis. 370. 


44. Fritz Bros. v. Wells, 103 S.W. 
168, 83 Ark. 124; Cook vy. McDonnell, 
35 N.W. 556, 70 Wis. 329. 


[a] Absence of record.—Appellant 
was excused from taking any steps 
to transmit the record until the re- 
spondent, whose attorney had taken 
it from the clerk’s office, either re- 
turned it or Supplied its place in the 
manner prescribed by law. Cook v. 
McDonnell, 35 N.W. 556, 70 Wis. 329. 


45. Starkweather v. Johnsen, 29 
N.W. 284, 66 Wis. 469. 


[a] Appearance to move discon- 
tinuance is not waiver. Fay vc. 
Royce, 9 N.W. 295, 56 Iowa 359 [foll 
Cibula v. ;Pitt’s, Sons’ Mis. 'Co.f 48 
Iowa 528]. 


[b] That defendant’s counsel in- 
quired of clerk regarding a change of 
venue ordered did not show acquies- 
cence in plaintiff's delay in having 
records transferred. Hinkle Vv. 
ote ie (Tex.Civ.App.) 195 S.W. 


PE Wight v. Kirkpatrick, 5 Ill. 
a 


47. Thompson  v. 
Greene, (Iowa) 322. 
48. Wight v. Kirkpatrick, 
339. 
[a] Right to object.—A party who 


Campbell, 4 


5 Ill. 
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Transcript or original papers. Where there is no 
provision in the statute as to whether the original 
papers are to be sent or a transeript made of them, 
the court to which the change is taken may proceed 
on a transeript.t®° Where the statute evidently so 
contemplates, the papers themselves are to be trans- 
mitted,®® and the filing of a transcript is insuffi- 
cient.°! Where the statute requires the clerk to for- 
ward a transcript of the record proper, together with 
the original papers not forming a part of it, it is not 
a fatal irregularity that:the original papers are for- 
warded instead of forwarding copies,°? although a 
party who is interested in having the original papers 
in the custody of the proper clerk may, it would 
seem, obtain an order to send back such papers with 
a rule to furnish a transcript.°? Where the statute 
provides that a copy of the petition, order, and affi- 
davit for the change of venue shall be transmitted 
with the transcript of the record, the original pe- 
tition and order should be retained by the clerk of 
the court in which the action is begun and a copy 
transmitted.°* Where the change of venue is from 
one division to another of the same court, it has 
been held that a statute requiring a certified tran- 
seript of the proceedings is not applicable, and that 
the original papers are properly transmitted to the 
division in which the trial is to be had.®° 


Certification or authentication. The transcript or 
papers must be certified or authenticated as required 
by statute.°° Where the clerk is required only to 
transmit all the papers and a transcript of all the 


has obtained a change of venue, taken 53. 
several stays in the cause, consented 54, 
to a continuance, and at a subsequent 55 


term submitted the cause for trial 
without objection, cannot obtain an 
order of dismissal on the ground that 
the original papers in the cause were 
not transmitted. Granger v. War- 
rington, 8 Hil. 299. 


56. 
50 Am.D. 221; 
Ark. 469. 


[a] 


‘VENUE 


Gilstrap v. Felts, 
Ryburn vy. Pryor, 10° Ark. 417; 


Gerhart Realty Co. v. Weiter, 
83 S.W. 278, 108 Mo.App. 248. 


Stringer v. Jacobs, 9 Ark. 497, 
Stone v. Robinson, 


All orders.—Under 


[§ 355 


proceedings, the identity of the original papers does 
not depend on a certificate of the clerk of the court 
from which the change is taken, but on the fact that 
they are transmitted with a transeript of the pro- 
ceedings.®°7 In the absence of any express previ- 
sion in the statute, the transeript or record should 
be authenticated as records are usually authenticat- 
ed.°8 Where the original papers are transmitted 
as required by statute, it is not necessary that the 
officer certify that summons was issued and a dee- 
laration filed on a particular day, where such facts 
are shown by the indorsements on the.original sum- 
mons and declaration transmitted.°® The fact that 
on changing the venue of an action the transeript of 
the record is sent to the court to which the venue is 
changed without being certified by the seal of the 
court in which the suit was brought will not render 
a writ of attachment and proceedings thereunder in 
the action void.°° 


Duty of officer to transmit.°1 Where the party se- 
curing the change complies with, or duly tenders 
compliance with, all of the requirements imposed by 
statute,°? or by the order granting the change,®? 
he is entitled to have the necessary papers transfer- 
red to the court to which the change is made,°* and 
where the order is not stayed by the appeal,®* not- 
withstanding the order changing the venue is ap- 
pealed from.°® Where the clerk is required forth- 
with to transmit a transcript of the record with the 
original papers, he must act promptly and with rea- 
sonable dispatch.®* If the. officer charged with the 


50 Mo. 428. 64. Searcy v. Kay, 190 P. 49, 46 


Cal.App. 792; Cooper v. Arctic Ditch- 
IGS Sad hash, ARS 
[a]. Application for rule.—An ap- 
plication for a rule to compel the 
3 clerk to transmit certain papers per- 
taining to the cause should set out 
distinetly and particularly the pa- 


a statute Fons required. Maddin v. Cole, 12 Mo. 


49. Wichita & W. R. Co. v. Kuhn, Peeves that, when of pica. of priv- 
16RE 75, 36 Kan. 104. ilege is sustained an order made = : 
50. English v. Faulds, 58 Ill. 266, |changing venue to another county, UE bss tae ee? ites Get eecaue 
: i ye ‘ the clerk shall make up transcript of | Siian : 3 UAE ELEN ES ISON 
[a] For example, where the clerk |“g]] the orders made in said case” |PiHance with, all of the provisions of 


is required to make out a transcript 


the statute, the place of trial is ipso 


of the records and proceedings and 
to certify and transmit it, together 
with all papers filed in the cause 
forming a part of the record, the 
clerk is not required to copy the pa- 
pers but is required to transmit the 
originals, at the same time certifying 
them in such a manner as to render 


their genuineness certain. Wight v. 
Kirkpatrick, 5 Ill. 339. 
51. Walker v. Snowden, 1 Swan 


(Tenn.) 193. 

[a] Rule applied.—An order for 
changing the venue of a cause and 
directing the clerk to ttransmit a 
transcript of the record to the circuit 
court of the county to which the ven- 
ue is changed impliedly prohibits him 
from sending the original papers, and 
is void, as the court cannot take ju- 
risdiction unless the original papers 
are filed with its clerk. Walker v. 
Snowden, 1 Swan (Tenn.) 193. 


52. Gilstrap v. Felts, 50 Mo. 428. 


[a] For example, where the origi- 
nal pleadings are transmitted and 
trial is had thereon without objec- 
tion, it is not fatal. Gilstrap v. Felts, 
50 Mo. 428. 

[b] Writ of error will not be sus- 
tained because the original record 


was transmitted. 
4 Hayw. (Tenn.) 98. 


For later cases, developments and changes in the law see Annotations, sare title and section number, 


Tindall v. Shelby, | 


certifying thereto and transmit the 
same, a certificate ‘that the above 
and foregoing is a true and correct 
copy of the judgment rendered in the 
above styled and numbered cause 
transferring said cause to the county 
court, of N. county,” ete, was sufti- 
cient without reciting that the judg- 
ment sustaining the plea and the or- 
der of transfer as shown by the judg- 
ment were all the: orders made be- 
fore transfer, especially where it was 
not contended that other orders were 


made. W. T. Wilson Grain Co. v. 
Louis Tobian & Co., (Tex.Civ.App.) 
247 S.W. 906. 


[b] Claim and delivery proceed- 
ings held properly identified as part 
of amended or supplemental tran- 
script. Wilkins-Ricks & Co. v. Mc- 
Phail, 86 S.H. 502, 169 N.C. 558. 


57. Southern Indiana Ry. Co. v. 
Martin, 66 N.E. 886, 160 Ind. 280. 


58. Stringer v. Jacobs, 9 Ark. 497, 
50 Am.D. 221; Stone v. Robinson, 9 
Ark. 469. 


59. Einglish v. Faulds, 58 Ill. 266. 


60. Wehrman vy. Conklin, 15 S.Ct. 
129, 155 US. 314, 39 L.Ed. 167. 


61. Mandamus to compel see Man- 
damus § 109. 


62. See statutory provisions, 
63. See supra § 340. 


facto changed and he is entitled to 
have the papers and files in the ac- 
tion transferred to the district court 
of the county of his residence. State 
v. District Court of Meeker County, 
79 N.W. 960, 77 Minn. 302. 


65. See infra § 370. 


66. Searcy v. Kay, 
Cal.App. 792. 


67. Faivre v. Manderschied, 90 N. 
Wi. ~06, ll? dlowal bo 48 


fa] Iustration.—Under Code § 
3509, providing ithat, when a change 
of venue is granted, it must be per- 
fected by noon of the second day 
thereafter, and that when perfected 
the clerk must forthwith transmit 
to the clerk of the court to which the 
cause is sent a transcript of the rec- 
ord, with all the original papers, hav- 
ing first filed in his own office authen- 
ticated copies thereof, failure of a 
clerk to transmit a part of the record, 
consisting of the motion for change 
of venue, and objections thereto, and 
the affidavits on both sides, until the 
fourth day after the change was 
granted, did not deprive the court to 
which the cause was sent of jurisdic- 
tion to try it, such defects and in- 
formalities being subject to amend- 
ment if deemed material. Faivre v. 
peauderechied, 90 N.W. 76, 117 Iowa 
5 


190 P. 49, 46 


§§ 355-356] 


duty of transmitting the record fails to transmit it, 
the court to which the change is taken is not au- 
thorized to order a return of the cause.*® 


Payment of fees. Where the officer of the court 
to which the reeord is transmitted is under no legal 
duty to file it until his fees are paid, it is the duty of 
the party on whose application the venue is changed 


to pay the prescribed fees for filing,®® notwithstand- 


ing a custom of the officer not to exact the fees in 
advanece.‘° Under a statute providing for the col- 
lection of fees in advanee, the clerk of the court to 
which the eause is transferred is not bound to dock- 
et the ease until his fees are paid.*! To vest juris- 
diction in the court to which the cause is removed, it 
is necessary that the costs and fees of transmission 
of the pleadings and papers be paid,’? and where 
they are not paid, the court must dismiss the cause.73 


Amendment or correction. Where the transcript 
is not complete in every respect, or if the certificate 
is not entirely formal, the court may require a 
proper amendment to be made if the defect. is ma- 
terial.‘ An omission in the transeript should be 
corrected by the court from which the action is 
brought.‘° The court to which the cause is trans- 
ferred may make an order directing that a supple- 
mental transeript be sent,’® and such order need 
not be based on affidavits.‘7 When the transcript 
states that “defendant’s answer is not to be found,” 
a rule to compel the clerk to certify a complete 
transcript is properly refused as indirectly granting 
a continuance without probability of getting a more 
perfect transeript.** Where the court to which the 
cause is removed assumes irregularly to adjudicate 
the controversy and render final judgment, on re- 
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versal and mandate of the proceedings the party 
who obtained the change of venue may, by manda- 
mus to the clerk of the court from which the cause 
was removed, bring a proper transeript into court 
and proceed with his cause.*® 


Return. Where the change of venue has not been 
perfected, the court may order a return of the pa- 
pers.*° 

Where transfer is as to part of defendants. Un- 
der a statute requiring the original papers to be 
transferred to the court to which the venue is chang- 
ed, if a change is ordered as to a part of defend- 
ants on severable causes of action, all of the papers 
excepting those pertaining to defendant as to whom 
the cause is retained and not affecting the other de- 
fendants are to be transferred.*! 


Cross action. A statute requiring the original pa- 
pers in the cause to be transmitted will not be con- 
strued so as to preclude the transfer of a cross ac- 
tion which is an entirely independent suit and le- 
gally severable from plaintiff’s cause of action, but 
any substantial method of compliance with the stat- 
ute may be held sufficient.*? 


[§ 356] 17. Jurisdiction and Subsequent Proceed- 
ings in Court to Which Change Made®?—a. In Gen- 
eral. In order that the court to which the change 
is taken may have jurisdiction to proceed with the 
trial, it must have jurisdiction of the subject mat- 
ter..+ However, where the change of venue has been 
properly made, the court to which the change is 
taken is invested with jurisdiction of the cause which 
is as full and complete as if the action had been 
brought in that court.£° So it may make any order 
or ruling that could have been made had the action 


s 


68. Cooper v. Arctic Ditchers, 56 |] W. 76, 117 Iowa 724. bods 
Ind. 233. 75. Blanchard v. Dorman, 139 S. Ind.—Niagara Oil Co. v. Jackson, 
69. Mantz v. Werner, 25 N.W. 206, | W. 395, 236 Mo. 416. 91 N.E. 825, 48 Ind.App. 238; Garri- 
64 Wis. 408. 76. Wilkins-Ricks & Co. v. Mc-|8&n v. Dickey, 27 N.E. 713, 1-Ind.App. 
70. Mantz y. Werner, supra. Phail, 86 S.B. 502, 169 N.C. 558. 421, 
71. State vv. District Court of 77. Wilkins-Ricks & Co. v. Mc- Iowa.—Brown v. Thompson, 14 Io- 
Sixth Judicial Dist. within and for | Phail, supra. wa 597. 
Goshen County, 294 P. 779, 42 Wyo. 78. Owens v. Tinsley, 21 Mo. 423. Kan.—Moore v. Hopkins, 210 P. 
aBe: ‘ 5 79. Robinson v. Stone, 13 Ark. 1095, 112 Kan. 345. : 
72. Faivre v. Manderschied, 90 N. | 990, La.—State ex rel. Gates v. Beattie, 
W. 76, 117 Iowa 724. ‘ 80. Rogers v. Stevens, 8 Ind. 464. 38 La. Ann. 452. r 
[a] Excuse for failure to pay.— e1./URutledge v, vans, (Tex.civ Mo.— Windle v. City of Springfield, 
Where a court, in ordering a change, App.) 219 Sw. 9418 fencer aac 8 S.W.(2d) 61, 320 Mo. 459 [rev (App.) 


failed to designate any costs, and ap- 
plicant paid the clerk’s costs as soon 
as the clerk would say what they 
were, and would accept them, appli- 
cant’s failure to pay costs within the 
time allowed to perfect a change 
of venue did not deprive the court to 
which the cause was sent of juris- 
diction to try it. Faivre v. Mander- 
schield, 90 N.W. 76, 117 Iowa 724. 


73. Davis v. Superior Court of Cal- 
ifornia in and for Alameda County, 
1957, Py 390, 184 <Cal. -691;-" Detels*v. 
Lawrence, 201 P. 608, 54 Cal.App. 
275; Abraham v. King, 197 P. 659, 51 
Cal.App. 703. 


[a] Setting aside dismissal.— 
Where a court has dismissed a cause 
after transfer on change of venue for 
plaintiff's failure to pay costs thereof 
within one year, it is not, authorized 
to set aside such dismissal because 
of the neglect of plaintiff's attorney 
to make such payments, where it 
clearly appears that the payment was 
not made within the time. Davis v. 
Superior Court of California in and 
for Alameda County, 195 P. 390, 184 
Cal. 691. 


74, KEaivre v. Manderschied, 90: N. 


(Commn.App.) 249 S.W. 187]. 


82. National Union Fire Ins. Co. v. 
Littlejohn, (Tex.Civ.App.) 228 .S.W. 
595. 

[a] A repleader may be required 
if the answer and cross action are so 
arranged as not to be detachable. 
National Union Fire Ins. Co. v. Little- 
john, (Tex.Civ:App:) 228 S.W. 595. 


{[b] Amendment.—Plaintiff in the 
transferred action on whom rests the 
burden of proper transfer could ask 
leave to amend to comply with the 
order. National Union Fire Ins. Co. 
v. Littlejohn, (Tex.Civ.App.) 228 S.W. 
595. 

83. Payment of costs of transmit- 
ting record see supra § 355. 


84. Levee v. Harrier, (Cal.App.) 14 
P.(2d) 782; Lockerman v. Eastern 
Shore Trust Co., 126 A. 140, 146 Md. 
330. 


Jurisdiction of particular courts see 
Courts § 418. 

Subject matter generally see Courts 
§§ 35-81. 

85. Ga.—Hall v. 
reath Co., 140 


Jeffreys-McEl- 
S.E. 910, 37 Ga.App. 


275 S.W. 585]; State ex rel. St. Louis, 
I. M. & S. Ry. Co. v. Sheppard, 149 
S.W. 456, 245 Mo. 50; In re Little Riv- 
er Drainage Dist., 149 S.W. 454, 245 
Mo. 1; State v. Hopper, 71 Mo. 425; 
Fields’ Estate, 6 S.W.(2d) 68, 222 Mo. 
App. 1051; State ex rel. Hentschel v. 
Cook, (App.) 201 S.W. 361. 


N.D.—Schmidt v. Johnstone, 153 N. 
W. 293, 31 N.D. 53 [error dism 38 S. 
Ct. 64, 245 U.S. 678, 62 L.Ed. 543]. 


Tex.—Benson vy. Fulmore, (Tex. 
Commn.App.) 269 S.W. 71 [rev (Civ. 
App.) 257 S.W. 697]; Wood v. Lenox, 
5 Tex:Civ.Aipp. 818) 23 °S.Ww. 812. 


Wash.—State v. Superior Court of 
King County, 286 P. 851, 156 Wash. 
302; North Bend Lumber Co. vy. City 
of Seattle, 266 P. 156, 147 Wash. 330; 
Cartwright v. Kulzer, 248 P. 419, 140 
Wash. 206; State v. Superior Court of 
King County, 144 P. 291, 82 Wash. 356. 

Wyo.—Holly Sugar Corporation vy. 
Fritzler, 296 P. 206, 42 Wyo. 446. 

[a] Determination of question of 
suretyship.—A ch4inge of venue in an 
action against several defendants 
transfers from the initial to the suc- 
ceeding eourt jurisdiction to deter- 
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been so brought*® and render any judgment which 
might have been rendered by the court in which the 
action originated,** or, where the place of trial of 
an issue of fact has been changed, it may certify the 
result to the original court which may enter the ap- 
propriate judgment,** but the change does not va- 
cate any of the proceedings taken in the cause before 
the change is granted,®® and does not deprive any 
party of a legal right;°° nor can the court to which 
the change is taken amend the record of the court 
from which the cause is brought,®+ or allow an 
The court to which the 
change of venue is taken cannot revise the action of 
the original court;°? it can consider only whether 
there is an order of removal sufficient on its face;°* 


exception to its action.®? 


mine the question whether the rela- 
tion of principal and surety exists 
between the defendants. Williams v. 
Fleenor, 77 Ind. 36. 

86. Cal.Chase v. Superior Court, 
99) Be 355,:154 Cal. 7.89. 

Ind.—Berry v. Berry, 46 N.E. 470, 
147 Ind. 176; Ex parte Taylor, 4 Ind. 
479; Trook v. Trook, 110 N.E. 1004, 
63 Ind.App. 272 [aff 113 N.E. 730, 63 
Ind. App. 272]; Town of Knox v. Gold- 
ing, 91 N.E. 857, 46 Ind.App. 634 [mod 
92 N.E. 986, 46 Ind.App. 634]; Indian- 
apolis & G. Rapid Transit Co. v. An- 
dis, 72 N.E. 145, 33 Ind.App. 625. 


Kan.—Asbell v. Aldrich, 147 P. 1126, 
95 Kan. 313. 

Ky.—Burchfield v. Asher, 300 S.W. 
SiS dee adi eS yen LOS: 

Mich.—Hall y. Dickinson, 170 N.W. 
646, 204 Mich. 545. 

Miss.—Humphreys County v. Cash- 
in, 90 So. 888, 128 Miss. 236. 


Mo.—Ex parte Haley, 12 S.W. 667, 
99 Mo. 150; Missouri State Bank v. 
South St. Louis Foundry, 129 S.W. 
433, 145 Mo.App. 257; Whitehill v. 
Keen, 79 Mo.App. 125. 


N.J.—Morley v. McDonald, 118 A. 
582, 98 N.J.Law 275. 

[a] For example, the court to 
which the cause is transferred may: 
(1) Appoint a guardian. Berry v. 
Berry, 46 N.E. 470, 147 Ind. 176. (2) 
Audit and allow the clerk’s and sher- 
iff’s fees. Ex parte Taylor, 4 Ind. 479. 
(3) Correct a clerical error in the 
name of plaintiff. Whitehill v. Keen, 
79 Mo.App. 125. (4) Decree a sale of 
land in another county where all par- 
ties: consented to change of venue. 
Burchfield v. Asher, 300 S.W. 331, 222 
Ky. 108. (5) Determine the validity 
of costs taxed in both counties. As- 
bell v. Aldrich, 147 P. 1126, 95 Kan. 
313. (6) Direct that a clérical omis- 
sion in the entry of judgment be cor- 
rected. 'United Zinc & Chemical Co. 
v. Morrison, 92 P. 1114, 76 Kan. 799. 
(7) Enforce the liability of the per- 
son applying for the transfer for 
costs and fees. Chase v. Superior 
Court, 99) "Ps 855i) 154 “CalP 73890 & G3) 
Entertain a proceeding in mandamus 
to compel payment of the judgment. 
Hall v. Dickinson, 170 N.W. 646, 204 
Mich. 545. (9) Issue alias process. 
Town of Knox vy. Golding, 91 N.E. 857, 
92 N.E. 986, 46 Ind.App..634. (10) 
Make a nune pro tune amendment of 
the record. Indianapolis & G. Rapid 
Transit Co. v. Andis, 72 N.E. 145, 33 
Ind.App. 625. (11) Permit the filing 
of a reply. Missouri State Bank v. 
South St. Louis Foundry, 129 S.W. 
433, 145 Mo.App. 257. (12) Recover 
possession of the record. Morley v. 
McDonald, 118 A. 582, 98 N.J.Law 275. 
(13) Require a receiver appointed by 
the original court to report and ac- 
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count. Ex parte Haley, 12 S.W. 667, 
99 Mo. 150. (14) Set aside a grant 
of new trial as of right made by the 
original court. Trook v. Trook, 110 
N.E. 1004,, 63 Ind. App. 272° [aff 113 
N.E. 730, 63 Ind.App. 272]. 

[b] Trial notices.—Overruling of 
objection to trial at the term on the 
ground of want of notice of trial or 
note of issue in the county to which 
the case was transferred was not er- 
ror where the case had been noticed 
for trial and placed on the calendar 
in the county in which it was orig- 
inally brought. Schmidt v. John- 
stone, 153 N.W. 293, 31 N.D. 53 [error 
dism 388 S.Ct. 64, 245 U.S. 678,-62 L. 
Ed. 543]. 


[ec] Jury trial—The court to 
which the venue is changed has no 
discretion with regard to granting or 
refusing a jury trial under a manda- 
tory statute. Humphreys County v. 
Cashin, 90 So. 888, 128 Miss. 236. 


87. Kan.—United Zinc & Chemical 
Cory. Morrison, $2: PO 13714706 Kan, 
799; Hazen v. Webb, 68 P. 1096, 65 
Kan. 38, 93 Am.S.R. 276. 


Mich.—Hall v. Dickinson, 170 N.W. 
646, 204 Mich. 545. 


Mo.—Windle y. City of Springfield, ' 


8 S.W.(2d) 61, 320 Mo. 459 [rev (App.) 
275 S.W. 585]; Ex parte Haley, 12 
S.W. 667, 99 Mo. 150; MclIlwrath v. 
Hollander, 39 Am.R. 484, 73 Mo. 105. 


N.J.—Morley v. McDonald, 118 A. 
582, 98 N.J.Law 275. 


Wash.—Shedden y. Sylvester, 
P. 1, 88 Wash. 348. 


[a] Consent decree.—MclIlwrath y. 
Hollander, 39 Am.R. 484, 73 Mo. 105. 


[b] Erroneous entry of judgment 
in original court.—Where the record 
of a cause which by consent hed been 
transferred to another district was 
improperly removed back from the 
transferred district after trial, and 
judgment there entered, that judg- 
ment, being improperly entered, did 
not prevent the trial court from _re- 
taining jurisdiction. Morley v. Mc- 
Donald, 118 A. 582, 98 N.J.Law 275. 


88. Peo, v. Almy, 46 Cal. 245. 


[a] Probate proceedings.—Peo. v. 
Almy, 46 Cal. 245. 


89. City of Belleville v. Mitchell, 
112 N.B. 368, 273 Ill. 1386; Laun v. 
Ponath, 79 S.W. 729, 105 Mo.App. 203. 


[a] Illustrations.—(1) Where, 
after hearing legal objections to con- 
firmation of an ordinance imposing a 
special assessment for street im- 
provements, objectors were granted a 
change of venue, the judge to whom 
the change was granted need not va- 
cate a ruling on such matters, no 
reason for vacation being shown. 
City of Belleville v. Mitchell, 112 N. 
EH. 368, 273 Ill. 186. (2) Where a 
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it will not determine the existence of the facts on 
which it is founded,®® and, unless the order is not 
merely irregular but is absolutely null and void, will 
not annul the order and remit the cause.°®® 
original court had no jurisdiction of the person of 
defendant, the court to which the’ cause is removed 
acquires no jurisdiction of the cause.®? 
diction of the court to which the venue is changed 
will not be defeated by removal of a defendant,°® or 
by the subsequent dismissal of one of several de- 
fendants who procured the change.®® 
which the cause is removed does not acquire juris- 
diction until the papers and records are received 
and entered on its docket.1 After a change of venue, 
there must be a reasonable time for preparation be- 


If the 


The juris- 


The court to 


court ordered a new bond to be filed in 
an injunction suit within ten days, 
and within that time the venue was 
changed to another county, the court 
to which the case was transferred 
should not strike out the bond filed 
within the 10-day period, although 
after the change of venue. Laun v. 
Ponath, 79 S.W. 729, 105 Mo.App. 203. 


90. Hall v. Castleberry, (Tex.Civ. 
App.) 283 S.W. 581. 

$1. Miller v. Shackleford, 4 Dana 
(Ky.) 264. 

[a] Amendment of return.— 
Where a change of venue has been 
ordered, and the proceedings for the 
change are completed, and the rec- 
ord has been transmitted to the court 
to which the venue has been changed, 
such court cannot alter the records 


of the court which granted the 
change, by allowing an amendment 
of the sheriff's return. Miller v. 


Shackleford, 4 Dana (Ky.) 264. 


92. Bowring v. Wabash Ry. Co., 
90 Mo.App. 324. 


93. Boyden v. Williams, 84 N.C. 
608; Harris v. Schuttler, (Tex.Civ. 
App.) 24 S.W. 989; Giese v. Schultz, 


19 N.W. 447, 60 Wis. 449. 


94. Owens v. Owens, Hard. (Ky.) 
154; Emery v. Hardee, 94 N.Cl787. 
[a] Reinstatement.—If the court 


strike the cause from the docket for 
want of the order for change of venue, 
on production of the order at the 
same term, it is proper to reinstate 
the cause. Givens y. Bradley, 3 Bibb 
(Ky.) 192, 6 Am.D. 646. 


95. Emery v. Hardee, 94 N.C. 787. 


96. Giese v. Schultz, 19 N.W. 447, 
60 Wis. 449. 


[a] For example, that change of 
venue on statutory grounds was 
granted prematurely could not be 


jurisdictional, even though erroneous. 
Holly Sugar Corporation vy. Fritzler, 
296 BP. 206, 42 Wyo. 446. 


Remand see infra § 358. 


97. Benedict v. Johnson, 57 N.W. 
66, 4 S.D. 387. 


98. Nason y. Feldhusen, 
1162, 834 Cal.App. 789. 


99. Stafford v. Blum, 27 S.W. 12, 7 
Tex.Civ.App. 283. 


1. Simpkins v. Parsons, 151 P. 588, 
50 Okl. 786; Hutchison y. Robert 
Hamilton & Son, (Tex.Civ.App.) 234 
S.W. 417: Mills v. National Fire Ins. 
Co., 65 N.W. 730, 92 Wis. 90. 


[a] Irregular notice of trial.— 
Where the supreme court reversed a 
case, with orders to change the venue 
to another county, a notice of trial 
in the latter county before the rec- 
ord had been transmitted thereto, al- 
though premature and irregular, did 
not affect the jurisdiction. Mills vy, 
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fore either party can be forced to trial.2 

[$ 357 | b. Amendment of Pleadings. The court 
to which the change is granted has the same powers 
as were possessed by the court in which the action 
was originally brought*® to allow the pleadings to be 


amended.* 


[§ 358] 18. Remand—a. In 


National Fire Ins. Co., 65 N.W. 730, 
92 Wis. 90. 

{b] Change by agreement.—On the 
entry of an order under agreement, 
the court of the county to which the 
eause was transferred acquired ju- 
risdiction, notwithstanding the agree- 
ment provided that all papers then 
on file in the cause should be trans- 
mitted, and when so transmitted the 
court of the county to which the case 
was transferred should have jurisdic- 
tion, and all the papers had not been 
transmitted when the trial was had. 
Jones v. Bourbonnais, 60 S.W. 986, 25 
Tex.Civ.App. 94. 


[e] Rule applied.—Plaintiff’s dis- 
missal of the case in court to which it 
had been transferred after a record of 
the case had been filed therein and be- 
fore defendants had filed an answer 
and cross action subsequent to the fil- 
ing of the record was proper, al- 
though defendants had filed an an- 
swer and cross action before the clerk 
had filed the record of the case, such 
answer and cross action not having 
been lawfully filed. Wutchison v. 
Robert Hamilton & Son, (Tex.Civ. 
App.) 234 S.W. 417. 


Time of divestiture of jurisdiction 
of original court see supra § 351. 


2. Dale v. Hays, 14 B.Mon. (Ky.) 
315; Lewis v. Outten, 2 Dana (Ky.) 
92. 


3. Hughes v. McDivitt, 14 S.W. 


660, 15 S.W. 756, 102 Mo, 77 

4 See cases infra this note. 

{a] Ilustrations.—(1) The prin- 
cipal in an official bond cannot com- 
plain because, after the action is tak- 
en to another county on change of 
venue, paragraphs are added to the 
complaint counting on a second bond 
given by him, where the sureties are 
not complaining, as the paragraphs, 
each being a suit on contract, may be 
properly joined in one complaint, even 
though some are filed after the change 
of venue. Christian v. State, 34 N.E. 
825, 7 Ind.App. 417. (2) A complaint 
was filed to review a judgment by de- 
fault. The default was set aside and 
an answer allowed to be filed. The 
venue was then changed to another 
county. It was held that the second 
court had authority to grant leave to 


amend the complaint in review, al- 


though the amendment contained new 
matter. Foster v. Potter, 24 Ind. 363. 
(3) Where the petition in an action 
for partition shows defendant to be in 
the exclusive occupancy of the prem- 
ises involved, the court of the coun- 
ty to which the case is transferred 
on change of venue may permit it to 
be amended so as to state also a cause 
of action in ejectment. Young v. 
McWilliams, 89 P. 12, 75 Kan. 243. 
(4) On motion of defendant in par- 


General. 
there is an order for a change of venue in a ease not 
authorized by law, the court to which the transfer is 
ordered may direct the ease to be retransferred,° 
but, as has already been noted, the court to which 
the cause is transferred cannot review the action of 
the transferring court for mere irregularities,® and 
cannot remand for a mere error or irregularity in 
the transfer.‘ Even though the place of trial is ille- 
gally changed, it has been held that, by going to 
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Delay and nonpayment of costs. 
to which the change is taken has jurisdiction of the 
subject matter and the parties appear, the court 
cannot of its own motion remand the cause because 
of a failure in the timely transmission of the record 
and papers.® So, when the statute provides that the 
party applying for a change shall, on failure to per- 
fect it in the time prescribed by the order, pay all 
costs up to the time of such failure, the court to 
which the change is taken cannot remand the cause 
on delay in transmission of the record;?® but it has 


Where 


tition suit at any circuit court, the 
petition may be amended to show that 
a part of the land is in another range 
than that alleged in the original pe- 
tition. Blanchard v. Dorman, 139 S. 
W. 395, 236 Mo. 416. (5) The court 
may permit a petition in ejectment, 
which states that plaintiff is entitled 
to the possession of the land, to be 
amended so as to allege that both 
plaintiff and her husband are entitled 
to the possession. Hughes v. Mc- 
Divitt, 14 S.W. 660, 15 S.W. 756, 102 
Mo. 77. (6) Where a lien foreclosure 
was transferred to defendant’s coun- 


| ty, refusal of the amendment to show 


that the property was in the county 
where the proceeding originated was 
error. Hall v. Jeffreys-McElreath 
Co., 140 S.H. 910, 37 Ga.App. 581. (7) 
Where one partner sues his copart- 
ner for partition of partnership land 
lying in the county where the suit is 
brought, the petition may afterward 
be amended to include a money de- 
mand against defendant, although he 
is a resident of another county; and, 
where the venue of the suit is by con- 
sent changed to the county of defend- 
ant’s residence, defendant cannot ob- 
ject that such amendment was al- 
lowed while the suit was pending in 
the other county. Kendall v. Hack- 
worth, 18 S.W. 104, 66 Tex. 499. (8) 
A petition in an action brought in one 
county for partition of land therein, 
and for an accounting for the rents 
and use, cannot, on change of venue 
to another county, be so amended 
that judgment can be rendered as in 
ejectment for detention of the prem- 
ises, etc. Consent of parties could 
not confer such jurisdiction. Fields 
v. Maloney, 78 Mo. 172. 


5. Ind.—Christ v. Jovanoff, 151 N. 
BE. 26, 152 N.B. 2, 84 Ind.App. 676. 


Mo.—Penfield v. Vaughan, 69 S.W. 
303, 189'Mo. 371; State ex rel. Scot- 
land County v. Bacon, 18 S.W. 19, 107 
Mo. 627. 

Tenn.—Sells v. King, 11 Heisk. 397. 


Tex.—Rogers v. Watrous, 58 Am.D. 
100, 9 Tex. 62. 


Wis.—State v. 
Waukesha County, 
Wis. 253. 


[a] Mlustrations.—(1) Where the 
order shows on its face that the coun- 
ty to which the change is made is not 
the proper one, the cause should be 
remanded. Penfield v. Vaughan, 69 
S.W. 303, 189 Mo. 371. (2) Where it 
appears that the venue has been 
twice changed on the application of 
the same party and for the same rea- 
son, in violation of the statute, it 
should be remanded. Sells v. King, 
11 Heisk. (Tenn.) 397. (3) Where a 
county court exceeds its jurisdiction 
in transmitting a cause to the circuit 
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116 


Circuit 
93 N.W. 16, 
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trial and other proceedings therein, the party ag- 
grieved may lose the absolute right to object, and it 
is in the diseretion of the court as to whether or 
‘not it will change the place of trial back to the 
original county.’ 


Where the court 


court, the latter has jurisdiction to 
hear and decide a motion to remand. 
State v. Circuit Court of Waukesha 


County, 93 N.W. 16, 116 Wis. 253. 
(4) Where the court, without any 
statutory authority therefor, sus- 


tained a motion for a change of ven- 
ue and sent the cause to another 
county, and the record did not show 
that the opposite party was in court 
or had any knowledge that such a 
motion had been filed. and where there 
was no showing that such party 
learned of the action during the term, 
it will not be too late for such party, 
on his first appearance in the court 
to which the cause was sent on change 
of venue, to file a motion to certify 
the cause back to the county from 
which the change was improperly 
taken. Christ v. Jovanoff, 151 N.E. 
26, 152 N.E. 2, 84 Ind.App. 676. 


{b] Striking from docket.—Re- 
mand is better practice than striking 
from docket. State ex rel. Scotland 
led v. Bacon, 18 S.W. 19, 107 Mo. 

6G See supra § 356. 

7. Boyden v. Williams, 84 N.C. 608; 
Williams v. Planters’ & Mechanics’ 
Bank, (Civ.App.) 44 S.W. 617 [rev on 
other grounds 45 S.W. 690, 91 Tex. 
651]; Giese v. Schulz, 19 N.W. 447, 60 
Wis. 449. See Huke v. St. Louis & 
K. R. Co., 79 Mo.App. 680 (apparently 
recognizing the rule, but also hold- 
ing that motion to remand did not 
sufficiently state the grounds). 


[a] Illustration.—That the tran- 
script of the record does not show 
that the cause had ‘‘been transferred 
according to law” is not sufficient 
ground for sending the case back. 
Boyden v. Williams, 84 N.C. 608. 


[b] Transfer to wrong circuit.— 
Where the case is transferred to the 
wrong circuit but is there placed on 
the docket and is once formally con- 
tinued, the court has assumed juris- 
diction and cannot arbitrarily and 
without notice send the case back. 
Coleman v. Floyd, 31 N.E. 75, 131 Ind. 
330. 

[c] When irregularity cured.— 
Where the change has been irregular- 
ly granted on affidavit of applicant 
alone, a remand may be denied where 
the necessary affidavits are supplied. 
Triplett v. Scott, 5 Bush (Ky.) 81. 


8. Abrahams v. Bensen, 76 N.Y. 
629 mem. 

9 Hamrick v. Danville & N. S. 
Gravel Road Co., 32 Ind. 347. ; 


Remand on failure of officer to 
transmit record see supra § 355. 


10. Toledo, Wabash & Western Ry. 
Co. v. Wright, 68 Ind. 586, 34 Am.R. 
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been held that the cause should be remanded where 
the costs have not been paid and the change per- 
fected within the time allowed therefor where the 
statute provides that in such event the party shall 
not be entitled to a change.‘ A party who has ob- 
tained a change of venue cannot have the case re- 
manded after the record has been transmitted be- 
cause of his own failure to pay the costs,'? or on the 
ground that he did not perfect the change but that 
the adverse party paid the fees and secured the 
transmission of the record.1 


Convenience of witnesses. Although a change of 
venue of an action commenced in a wrong county 
to the right county is a matter of right,+* the court 
to which the cause is transferred may change the 
venue back to the original county on the ground of 
the convenience of witnesses and the promotion of 
justice,t® in the exercise of its diseretion.1° It has 
been held that, where a cause has been transferred 
to another county for convenience, the court to 
which it is changed may, for the same ground, re- 
transfer it to the court from which it came.!* 


Misrepresentation inducing stipulation. Where, 
during the course of the trial, it appears that counsel 
was induced to stipulate a change of place of trial 
by the alleged misrepresentations of the other party, 
it is at the most discretionary with the trial court 
as to whether the cause should, on motion, be sent 
back to the county of its origin.§ 


[§ 359] b. Proceedings for Remand. The appli- 
eation should be made to the court to which the 


11. Lake Erie & W. R. Co. v. Low-| (Tenn.) 357. 
der, 34 N.E. 447, 747, 7 Ind.App. 537. [al Statute 
12. Lowry v. Coster, 91 Ill. 182. 
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cause has been removed.t® The motion to remand 
should be made as early as convenient,” and it has 
been held that the motion may be made at a subse- 
quent term,”! but that it is too late after the case is 
called for trial,?? or after trial and verdict.?* Where 
the ground advanced is that of the convenience of 
witnesses, the motion may not be made until issues 
of fact have been joined.?* An affidavit of merits 
may not be required,?*> and the affidavits for the 
change of venue may be sufficient on application to 
remand for the convenience of witnesses.?° A mo- 
tion to remand a cause in which the venue has been 
changed on account of the prejudice of the judge 
should state that at the time of making the appli- 
cation for the change the parties agreed on a special 
judge or requested the election of a special judge, 
the statutory grounds of refusal of a ehange in 
the case of objection to the judge.*” No certificate as 
to the record is necessary on a remand for failure to 
perfect the change.** An order merely to remit the 
papers for authentication,?® or a denial of an apph- 
cation to the original court to change the place of 
trial, is insufficient to transfer the cause.?° 


[§ 360] c. Proceedings after Remand. The court 
to which a case is remanded regains jurisdiction.*+ 
A formal order reversing the first order of transfer 
is not necessary.°? If the case is remanded under 
an unconstitutional statute, the court may strike the 
ease from its docket.?? 

[§ 361] 0. Second or Subsequent Change?4—1. 


In General. Where not prohibited by statute, the 
parties are not limited to a single change of venue,*® 


26. Pascoe v. Baker, supra. 


[a] Affidavits held insufficient.— 
Mize v. Old Taylor Fruit Co., 300 P. 


void.—Acts 
in cases 


1S. Clinton Coal Co. v. Chicago & 
E. I. R. Co., 130 N.E. 798, 190 Ind. 465. 


14. See supra § 242. 
15. Cal.—Pascoe v. Baker, 110 P. 
815, 158 Cal. 232; Mize v. Old Taylor 


Fruit Cor, e001P. 128, 114 Cal.App. 588; 
Woods y. Berry, 296 P. Boot ean Cal. 


App. 675. But see Pierson v. McCa- 
hill, 22 Cal. 127 (where the right is 
doubted). 


947, 49 Idaho 289. 

Minn.—State v. District Court of 
Hennepin County, 241 N.W. 681, 185 
Minn. 501. 

N.Y.—Ross v. Lown, 8 Johns. 354. 


Wis.—Maher v. Davis & Starr Lum- 
ber Co., 57 N.W. 357, 86 Wis. 530. 

[a] Rule applied.—In an action on 
an indemnity bond, where the princi- 
pal was entitled to a change of ven- 
ue, sureties’ motions and obligees’ 
counter motions on the ground of 
witnesses’ convenience could be con- 
sidered in the proper county after 
transfer. Woods v. Berry, 296 P. 332, 
111 Cal.App. 675. 

{[b] Conditions similar to those on 
original change may be_ exacted. 
Ross v. Lown, 8 Johns. (N.Y.) 354. 

16, Pascoe vy. Baker, 110 BP. 815, 
158 Cal. 232; Maher v. Davis & Starr 
Lumber Co., 57 N.W. 357, 86 Wis. 530. 

17. Miller v. Aikins, (Man.) [1929] 
4 Dom.L.R. 10. 

18. Axford v. Gaines, 195 N.W. 555, 
50 N.D. 341. 

19. Southern Pennsylvania R. Co. 
v. Svevens, 4 Lanc.Bar. (Pa.) No. 15 
p 2; Brown v. Haywood, 4 Heisk. 


where the venue had been changed 
that it should be changed back on 
certain affidavits, is unconstitutional 
and void. Brown ,v. Haywood, 4 
Heisk. (Tenn.) 357. 


20. Pascoe v. Baker, 110 P. 815, 158 
Cal: ~2325 Brooks ‘v.. Clay;) 38 AK 
Marsh. (Ky.) 545. 


[a] Illustration.—While, as a rule, 
motions for change of venue should 
be prosecuted with diligence, yet it 
is within the discretion of the court 
as to whether there has been undue 
delay, and, where the venue of a suit 
for injuries was changed, and the an- 
swer was filed on Dec. 1, 1908, but 
the hearing was continued to March 
5, 1909, at which time a motion to 
remand was made, the court’s finding 
that such motion was made with rea- 
sonable promptness was not an abuse 
ef its discretion. Pascoe y. Baker, 
LILO /P-es8is) dbsvCale2 32. 


21. Rooker v. Fidelity Trust Co., 
177 _ N.E. 454, 202 Ind. 641; Shearer 
v. Clay, 1 Litt. (Ky.) 260. 


[a] Strictness of requirement.—A 
motion to remand a cause which has 
been removed by change of venue 
ought to be held in the same strict- 
ness, in point of time, as pleas in 
abatement. Shearer y. Clay, 1 Litt. 
(Ky.) 260. 


22. Dunbar v. Tobacco Growers’ 
coew Ass’n, 1380 S.E. 505, 190 N.C. 


23s. Allen v. Voje, 89 N.W. 924, 114 
AVA, ally 

24. Pascoe v. Baker, 110 P. 815, 
158 Cal. 222. 

25. Pascoe v. Baker, supra. 


128, 114 Cal.App. 588. 


27. Huke v. St. Louis & K. R. Co., 
79 Mo.App. 680. 


28. Dooley v. Martin, 28 Ind. 189. 


29. Frazier v. Fortenberry, 4 Ark. 
162. 
30. Flowers v. Bartlett, 68 N.W. 


976, 66 Minn, 213. 


31. Breathwit v. Bank of Fordyce, 
28 -S.W. 511, 60 Ark: 26; Hazard v. 
Wason, 25 N.E. 465, 152 Mass. 268. 


{a] MTllustration.—After a change 
of venue, defendant having moved 
that the papers be returned to the 
court from which the writ was first 
issued, on the ground that the court 
to which it had been removed had 
no jurisdiction, and the motion having 
been granted with the assent of plain- 
tiff, the case stands for trial in the 
eourt in which it was commenced as 
if the answer to the merits had been 
filed therein. Hazard v. Wason, 25 
N.E. 465, 152 Mass. 268. 


32. Hazard v. Wason, supra. 

33. Brown v. Haywood, 4 Heisk. 
(Tenn.) 357. 

34. Successive applications see 


supra § 237. 

35. Goodno vy. City of Oshkosh, 381 
Wis. 127; Foss v. Hill, 13 B.C. 403, 8 
West.L.R. 224. 


[a] Statutory provisions.—Since 
the enactment of L. (1869) .c 65 there 
has been no provision of law forbid- 
ding more than one change in the 
place of trial, and an order refusing 
application for a second change on 
account of the alleged prejudice of 
the judge should not be refused on the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but the venue of a case may be changed as often as 
either party shall make it appear to the court that 
the causes enumerated in the statute exist.2® Un- 
der the statutes in most jurisdictions, however, the 
right to a second change is strictly limited,?**and it 
has been held that the purpose of such statutes is to 
forbid dilatory procedure,** that they are manda- 
tory,°® and that a second change of venue in breach 
thereof cannot give jurisdiction to the court to which 
the action is removed, even though both parties ap- 
pear and go to trial.t4° Under some statutes, only 
one change of venue ean be had, and the granting 
of one application precludes the allowance of anoth- 
er,t! except for grounds made imperative by the 
statutes.42 Where a change has been granted but 
not perfected,t® or the application has been with- 
drawn and renewed in another court,*+ application 
will be denied; but if the change has been taken to 
a court which has no jurisdiction, the venue may 
be changed to a court which has jurisdiction.*® 
Where the venue has been changed to a county where 
one of the parties resides, it has been held that the 
court may remand, but cannot send the cause to any 
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other county than that from which it was removed ;*° 
but where the judge of the county to which a cause 
is sent cannot try it, he may transfer it to a third 
judge for trial,*7 and it has been held that the elec- 
tion of a special judge is not a change of venue.*® 
If the application has been denied, a subsequent mo- 
tion to renew on the ground of surprise and for the 
purpose of introducing new evidence to rebut plain- 
tiff’s evidence will be denied.4® An uncontroverted 
plea of privilege is res judicata in a subsequent suit 
filed in the same county although the first suit has 
been dismissed.°° 


[§ 362] 2. Same or Different Parties. Under 
statutes permitting a change of venue on the appli- 
cation of either party, a second change will be de- 
nied where one has been granted to a party”! or a 
coparty,°? the parties plaintiff and defendant each 
having the right to change the venue once only. 


[§ 363] 3. Same or Different Grounds. Under 
some statutes, while a party may have only one 
change of venue on the same ground,*? if the second 


ground that the second change was 
unauthorized. Goodno. v. City of 
Oshkosh, 31 Wis. 127. 

36. Price v. Nesbitt, 29 Md. 263; 
Hazard v. Wason, 25 N.E. 465, 152 
Mass. 268; Newport v. Rowen’s Les- 
see, 4 Hayw. (Tenn.) 195; United 
States v. District Court of Milwaukee 
County, 1 Pinn. (@Wis.) 569. 

[a] TIllustration.—Where an ac- 
tion of ejectment is instituted in the 
ciréuit court for Baltimore County 
and is removed to the superior court, 
a defendant filing a suggestion sup- 
ported by affidavit that he cannot 
have a tair and impartial trial is en- 
titled to have the cause removed to 
any circuit court authorized by the 
act of assembly. Price v. Nesbitt, 
29 Md.. 263. 


87. See statutory provisions. 


38. Russell v. District Court, in 
and for Linn County, 194 N.W. 59, 196 
Iowa 212. 


39. Hockaday v. Sturgeon, 65 Mo. 
App. 189. 


Hg Johns’ Ex’rs v. Johns, 17 Fla. 


41. Cal.—Edwards v. Southern Pac. 
R. Co., 48 Cal. 460. 


Ill—American Car & Foundry Co. 
v. Hill, 128 Ill.App. 176 [aff 80 N.E. 
784, 226 11]. 227]. 


Mich.—Schmid v. Wexford Cireuit 
Judge, 108 N.W. 355, 144 Mich. 679. 


Mo.—State ex rel. Greenlee v. Drain, 
295 S.W. 534, 317 Mo. 368; Priddy v. 
Boice, 99 S.W. 1055, 201 Mo. 309, 9 L. 
R.A.N.S. 718, 119 Am.S/R. 762, 9 Ann. 
Cas. 38745 “St. Louis, CG. & = Ft.4s. 
Ry. Co. v. Holladay, 33 S.W. 49, 131 
Mo. 440. 

Wis.—Franke v. Neisler, 
887, 97 Wis. 364. 


42. Roberson v. Tippie, 126 I1l.App. 
579; State ex rel. Hannon v. Wood- 
son, 86 Mo.App. 253. 


[a] Interest or disqualification of 
judge.—Roberson v. Tippie, 126 II. 
App. 579; State ex rel. Hannon vy. 
Woodson, 86 Mo.App. 253. 


43. Indianapolis & St. L. R. Co. v. 
Smythe, 45 Ind. 322; Gemmill v. 
Brown, 56 N.E. 691, 25 Ind.App. 6. 


44. Citizens’ St. R. Co. v. Shep- 
herd, 62 N.E. 300, 29 Ind.App. 412; 
Citizens’ St. Ry. Co. v. Shepherd, (Ind. 
App.) 59 N.E. 349. 


72 N.W. 


[a] Illustrations.—(1) Where a 
plaintiff, after having been granted a 
change of venue, obtained leave to dis- 
miss his complaint, which he there- 
upon filed in another court of concur- 
rent jurisdiction in the same county, 
and applied therein for a change of 
venue, the gist of the two actions be- 
ing the same, it was error to grant 
such change, plaintiff having exhaust- 
ed his statutory right. Citizens’ St. 
R. Co. v. Shepherd, 62 N.E. 300, 29 Ind. 
App. 412. (2) Where a party suing 
in the circuit court of M county was 
granted a change of venue to another 
county, and ordered to pay the costs 
within ten days, which he failed to do, 
but withdrew his complaint and sued 
on the same cause in the superior 
court of M county, he had no right to 
a further change of venue from the 
county, and the refusal of the court 
to which a further change of venue 
was granted to remand the case to the 
M county court was reversible error. 
Citizens’ St. Ry. Co. v. Shepherd, (Ind. 
App.) 59 N.E. 349. 


45. Perrill v. Nichols, 89 Ind. 444. 


46. Attorney General v. Wallace’s 
Devisees, 7. B.Mon. (Ky.) 611. 


47, Dases v.. Hoskins, 52) 2. 357, 
5 Ariz. 300. 


48. Koehler y. Criddle, 30 Mo.App. 
34. 


49. Cannon v. McKenzie, 85 P. 130, 
3 Cal.App. 286. 


50. Dallas Joint-Stock Land Bank 
v. Webb, (Tex.Civ.App.) 48 S.W.(2d) 
434. 


656i. Hutts, v. Hutts, 62) Ind. 240; 
Evansville Metal Bed Co. v. Loge, 85 
N.BE. 979, 42 Ind.App. 461. 


[a] TIllustration.—While the trial 
of causes before unbiased tribunals is 
highly important, and to protect that 
right the law has provided for chal- 
lenges for and without cause, and for 
change of venue, to prevent the abuse 
of these privileges the legislature has 
prohibited more than one change of 
venue by the same party; and where 
the venue was changed at defendant’s 
request, he was not entitled to a sec- 
ond change, although the previous 
change was not made on affidavit, as 
provided by statute, as it was in effect 
made on defendant’s application. 
Pvansville Metal Bed Co. v. Loge, 85 
N.E. 979, 42 Ind.App. 461. 


52. Willard v. Ames, 30 N.H. 210, 


130 Ind. 351; Griffith v. Dickerman, 24 
N.E. 237, 123 Ind. 247; Dill v. Fraze, 
(Ind.App.) 77 N.E. 1147; Hungerford 
v. Cushing, 2 Wis. 397. 

[a] Defendant and cross complain- 
ant.—Defendants having had a change 
of venue, one who was joined and an- 
swered before, and filed a cross com- 
plaint after, such change, cannot de- 
mand a second change, although ask- 
ing for it both as defendant and cross 
complainant. Griffith v. Dickerman, 
24 N.E. 237, 123 Ind. 247. 


[b] Joinder of administrator.— 
Where the venue of a bill in equity in 
which several defendants are joined 
has been twice changed, subsequent to 
which the bill has been dismissed as 
to all but one of such defendants, and 
again renewed as to all, and the ad- 
ministrator of a deceased defendant 
has been joined, it is not such a new 
suit as will allow another change of 
venue within the act passed March 29, 
1853. Hungerford v. Cushing, 2 Wis. 
39%. 


) 53. Gasaway v. Smith, 3 Humphr. 
(Tenn.) 154, 


54. American Car & Foundry Co. v. 
Hill, 80 N.E. 784, 226 Ill. 227 [aff 128 
Tll.App. 176]; Michigan Mut. Life Ins. 
Co. v. Naugle, 29 N.E. 393, 130 Ind. 


-79; Collins v. Frost, 54 Ind. 242; Mus- 


selman v. Pratt, 44 Ind. 126; Mussel- 
man v. Pierce, 40 Ind. 120; Stevens 
v. Hurst Automatic Switch & Signal 
Co., (Mo.App.) 270 S.W. 414; State ex 
rel. Smith-Kernohan Co. v. Dabbs, 95 
S.W. 275, 118 Mo.App. 663; State ex 
rel. Hannon v. Woodson, 86 Mo.App. 
253; Blanchard v. Haseltine, 79 Mo. 


App. 248; Fenelon v. Butts, 10 N.W. 
501, 58 Wis. 344; Heath v. Mathiew, 
19 Wis. 114. 


[a] Prejudice of judge.—(1) 
Where one change of venue had been 
granted on the ground of prejudice of 
judges of the court, a second applica- 
tion on the same ground was properly 
refused. American Car & Foundry Co. 
v. Hill, 80 N.E. 784, 226 Ill. 227 [aft 
128 I1l.App. 176]. (2) Under the gen- 
eral statute providing for a change of 
venue on account of prejudice of the 
judge against applicant or undue in- 
fluence of the opposite party, or where 
the judge is related to either party or 
is interested in the case, or has been 
a counsel for either party, applicant 
is entitled to but one change of venue 
where his application is based on the 
prejudice of the judge. State ex rel. 
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application is based on a different ground,®® or on 
the convenience of witnesses,°® the application may 
usually be granted. 


[§ 364] 4. Grounds Existing at Time of First 
Change. Under some statutes, a second change of 
venue cannot be granted on grounds existing when 
the first transfer was made,** but this rule has been 
held not to apply where the first change was by stip- 
ulation between the parties.°® After one change of 
venue, a party applying for another change must 
allege and show that the cause on which he bases 
his application was not in existence when the first 
change was obtained,°® and it is not sufficient to 
allege that the cause shown came to his knowledge 
later.©° However, where the ground of the applica- 
tion is prejudice of the new judge, it is not neces- 
sary to show by affiadvit that the judges were differ- 
ent ones, the identity of the judges being a matter 
of judicial notice.*! 

[§ 365] P. Objections or Exceptions. Objections 
to the proceedings for a change of venue must be 
made at the time and in the manner, if any, pre- 


VENUE 


[§§ 363-366 


seribed by statute,*2 and are ordinarily required to 
be made in the court wherein the suit is brought,°* 
and not held back to be made in the court to which 
the cause is removed,** and as a rule come too late 
after a trial therein.®® The objection must usually 
be made in writing,®® but it has been held that objec- 
tions to the sufficiency of an affidavit for a change 
of venue may be made oraily.®7 In a jurisdiction 
in which the service by defendant of his affidavit 
of residence and demand for change of place of tri- 
al to the county of his residence, on proof of service, 
ipso facto changes the place of trial,®* the question 
of whether the place of trial has been thus changed 
may be raised by objecting to the hearing of a ‘de- 
murrer to the complaint in a county which, if the 
action has been so removed, is not the proper coun- 
ty.69 


[§ 366] Q. Waiver or Estoppel—l. Waiver of 
Right To Change. The right to a change of venue, 
where a personal privilege,7® not involving the Ju- 
risdiction of the subject matter,’ may be waived, a2 
impliedly as well as expressly.78 The right may be 


Smith-Kernohan Co. v. Dabbs, 95 S.[Shriver v. Bowen, 57 Ind. 266. 875, 63 Iowa 164. 

W. 275, 118 Mo.App. 663. (3) An ap- {a] Tiustrations.—(1) The fact 59. Schaentgen v. Smith, 48 Iowa 
plication for a change of venue waS/that one has taken a change of venue | 359. 

presented to division 1 of the circuit] from the judge does not preclude him 60. cigichacle| v. Crabtree, deere 


court, alleging the undue influence of 
the opposite party over the judge and 
also over the judge of division 2. 
The application was granted, and the 
cause sent to division 2. It was held 
that the judge of division 2 properly 
refused to change the venue from 
himself on account of the alleged un- 
due influence, since a party can have 
but one change of venue for such 
cause. State ex rel. Hannon v. Wood- 
son, 86 Mo.App. 253. (4) Where a 
cause is removed from the county 
court of Winnebago County to the 
circuit court for the same county, on 
the ground of prejudice of the county 
judge, another change of the place of 
trial cannot be had, on the applica- 
tion of the same party, although the 
same person who was judge of the 
county court at the first removal has 
since become judge of ithe circuit 
court. Heath v. Mathiew, 19 Wis. 114. 


[b] Disqualification of judge.—(1) 
Where affidavits for change of venue 
sought to disqualify two judges, each 
of a different division of the circuit 
court, the action of the judge ad- 
dressed in disqualifying himself, but 
overruling application as to the other 
judge, was proper, aS was also the 
overruling of another application 
thereafter for change of venue from 
such other judge. Stevens v. Hurst 
Automatic Switch & Signal Co., (Mo. 
App.) 270 S.W. 414. (2) Where the 
regular judge is disqualified by an ap- 
plication for a change of venue on ac- 
count of objections to him, and a 
special judge is selected and enters on 
his duties, and similar objections are 
made to him as grounds for a change 
of venue, the motion for a change is 
properly overruled. Blanchard v. 
Haseltine, 79 Mo.App. 248. 


[c] Effect of statute passed after 
removal.—A change in the place of 
trial, for prejudice of the judge, can- 
not be granted, under Rev. St. § 2625, 
declaring that “but one change of the 
place of trial shall be granted to the 
same side, under the provisions of this 
section,” where a change for that 
cause had already been granted before 
that section took effect. Fenelon y. 
Butts, 10 N.W. 501, 53 Wis. 344. 


5S) Weary) vy. Hibert, 5% “Ind, +415: 


from subsequently taking a change 
of venue from the county. Shriver v. 
Bowen, 57 Ind. 266. (2) <A party to 
an action is not precluded from tak- 
ing a change from the judge before 
whom the cause is pending, by the 
fact that he has already obtained a 
change of venue from the county. 
Leary v. Ebert, 57 Ind. 415. (3) If, af- 
terrthe granting of a motion to change 
the place of trial of a libel action to 
the county of defendant’s residence, 
defendant so conducted its paper as to 
prejudice the people of the county, so 
as to make it impossible for plaintiff 
to secure a fair trial, the court would 
have power to change the place of 
trial to another county. Griffin v. 
Olean Times Pub. Co., 126 N.Y.S. 1102. 


56. Johnson v. Papen, 260 N.Y.S. 
479, 236 App.Div. 601; Johnson v. Mil- 
lard, 190 N.Y.S. 865, 199 App.Div. 73; 
Lageza v. Chelsea Fibre Mills, 119 N. 
Y.S..906, 135 App.Div. 731; Mills & 
Gibb .v. Starin, 104 N.Y.S. 230, 119 


ADD DIV. Joos noo, UNGYLCIVee roe. S8ssr 
Stahl v. Broeckert, 166 N.W. 6538, 167 
Wis. 113. 


: es to original county see supra 
358. 

57. Weare v. Williams, 28 N.W. 
589, 69 Iowa 252; Schmid v. Wexford 
Cireuit IuNdge, 108 N.W. 355, 144 Mich. 


[a] Minstrations—(1) Where an 
action is transferred from the circuit 
court to the district court of the same 
county, on the ground of prejudice of 
the circuit judge, this is such a change 
of venue as contemplated by the stat- 
ute, which prohibits a second change 
of venue for a cause which was in 
existence when the first change was 
granted. Weare v. Williams, 28 N.W. 
589, 69 Iowa 252. (2) A party ap- 
plying for a change did not set forth 
as a ground therefor the prejudice of 
the judge although he had knowledge 
thereof. The judge granted the 
change to another county in his cir- 
cuit. It was held that the party was 
not entitled to a second change on the 
ground of the prejudice of the judge. 
Schmid v. Wexford Circuit Judge, 108 
N.W. 355, 144 Mich. 679. 


58. Bixby v. Carskaddon, 18 N.W. 


752, 59 Iowa 615. 

61. Upton v. Paxton, 33 N.W. 773, 
72 Iowa 295. 

62. Cartright v. Town of Belmont, 
17 N.W. 237, 58 Wis. 370. 

63. Squires v. City of Chillicothe, 
1 S.W. 23, 89 Mo. 226; Potter v. Ad- 
ams’ Ex’rs, 24 Mo. 159; Clements v. 
Greenwell, 40 Mo.App. 589; Bohannon 
v. Pearson, 2 Tex.A.Civ.Cas. § 621. 

64 Squires v. City of Chillicothe, 
1 S.W. 23, 89 Mo. 226; Potter v. Ad- 
ams’ Ex’rs, 24 Mo. 159. 

65. State ex rel. Lancashire Ins. 
ee v. Rombauer, 40 S.W. 763, 140 Mo, 
121. 

66. McGovern v. Keokuk Lumber 
Co., 16 N.W. 106, 61 Towa 265; Cart- 
right v. Town of Belmont, 17 N.W. 
237, 58 Wis. 370. 

{a] Mlustration.—Objection that 
no notice of motion to change the 
venue was given must be made in 
writing. Cartright v. Town of Bel- 
mont, 17 N.W. 237, 58 Wis. 370. ‘ 


67. McGovern v. Keokuk Lumber 
Co., 16 N.W. 106, 61 Iowa 265. 


68. See supra § 325. 


639. Flowers v. Bartlett, 
976, 66 Minn. 213. 


70. Kingsbury v. Vreeland, 144 P. 
887, 58 Colo. 212; Terre Haute Brew- 
ing Co. v. Ward, 102 N.E. 395, 105 N.E. 
58, 56 Ind.App. 155; State v. District 
Court of Second Judicial Dist. in and 
for Silver Bow County, 185 P. 458, 56 
Mont. 478; Dembitz v. Orange County 
Traction Co., 132 N.Y.S. 593, 147 App. 
Div. 583, 3 N.Y. Civ.Proc.N.S. 69. 


71. Colev. U.S., 298 F. 86; Delasca 
Ke Grimes, 174 N.W. 523; 144 Minn. 


68 N.W. 


72. Henry v. Willett, 212 P. 698, 60 
Cal.App. 244; Lundy v. Lettunich, 195 
Bi tbe, DO Cal. App. 451; Dembitz v. 
Orange County Traction Co., 132 N.Y. 
S. 593, Ia eAppiDive 58s. om Nye Oise 
Proc.N.S. 69; Hernaiz vy. Vivas, 20 
Porto Rico 99. And see also cases 
infra this section. 


73. Buso v. Borinquen Sugar Co., 
19 Porto Rico 337. 


[a] To constitute implied waiver 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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waived by agreement,7* but cannot be affected by 
the acts of third parties. 75 Making a demand for a 
transfer on designated grounds is a waiver of other 
grounds,*® unless the change is demanded as a mat- 
The right to apply for a change of 


ter of right.77 
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venue is waived by failure to apply therefor’’ at the 


(1) there must be some act of appli- 
cant for the change of venue tending 
to show an intent to invoke the juris- 
diction of the court of first instance 
for the trial of questions of fact or 
law (Buso v. Borinquen, 19 Porto Rico 
337; Ponce, etc., R. Co. v. Antonetti, 
17 Puerto Rico 309), (2) or some act 
from which an intention to waive the 
express statutory privilege as to the 
place of trial can be reasonably pre- 
sumed or which can be held to con- 
stitute a waiver in fact (People v. Dis- 
trict Court of Second Judicial Dist., 
in and for City and County of Denver, 
182 P. 5, 66 Colo. 438). 

[b] Submission to jurisdiction in 
prior action is not a waiver of the 
right to move for change of venue. 
Pabon v. Alvarado, 26 Porto Rico 204. 


74 Md—Caledonia Fire Ins. Co. 
v. Traub, 37 A. 782, 86 Md. 86. 
Mich.—Pack v. Alcona = Circuit 


Judge, 41 N.W. 850, 74 Mich. 28. 


Minn.—State v. District Court of 
Ramsey County, 210 N.W. 405, 168 
Minn. 519. 

Wash.—State v. Superior Court of 
King County, 112 P. 927, 61 Wash. 681, 
Ann.Cas.1912C 814. 

Wis.—State v. Braun, 245 N.W. 176. 

[a] Stipulation not waiving dis- 
qualification of judge.—A stipulation 
waiving an order for taking proofs 
before a commissioner, and that the 
proofs be taken in open court, and 
the cause be placed on the docket for 
hearing at the May term, without fur- 
ther notice, is not a waiver of the 
right to move for a transfer of the 
cause to an adjoining circuit on ac- 
count of disqualification of the judge. 
Pack v. Alcona Circuit Judge, 41 N. 
W. 850, 74 Mich. 28. 

Stipulations and agreements see 
supra § 238. 

75. Wood, Curtis & Co. v. The Her- 
man, Min. Co., 73 P.-588, 139 Cal. 713; 
Henrico Lumber Co. v. Dare Lumber 
Co., 103-S. BE: 915,°1:80-N-C. 12. 


[a]  Mllustrations.—(1) Where two 
derendants in an action to determine 
in some form an estate or interest in 
real property promptly, after they 
were allowed to become defendants, 
made a timely motion to remove the 
cause to the county in which the land 
was situated, the delay or inaction of 
the other defendant could not preju- 
dice, or much less sacrifice, movants’ 
right of removal. Henrico Lumber 
Co. v. Dare Lumber Co., 103 S.E. 915, 
180) ANC 12" 20.) “Sin an’ actiony in 
equity against a corporation and its 
officers, the corporation answered, and 
the other defendants, to obtain fur- 
ther time to answer, stipulated that 
issue should be of the original date, 
and that plaintiff might file a note 
of issue for the coming equity term 
jn Albany County. Thereafter all the 
defendants moved for a change of 
venue to New York County, where all 
the transactions took place out of 
which the cause of action arose, and 
where all the witnesses for both par- 
ties who were not nonresidents resid- 
ed. It was held that the motion was 
improperly denied, since the corpora- 
tion, not being a party to the stipula- 
tion (which, moreover, was not made 
by the other defendants as an inten- 
tional waiver of the right to a change 
of venue), should not be prejudiced 
thereby. Harris v. Bradley, 66 N.Y.S. 


847, 55 App.Div. 206 [rev 66 N.Y.S. 
243, 32 Misc. 487]. 

[b] Appearance of one of several 
defendants residing elsewhere than 
where venue laid cannot affect the 
question of the right to change of 
venue. Del Rio v. Cancel, 32 Porto 
Rico 619. 


76. Whitehead Bros. Co. v. Dolan, 
126 N.Y.S. 414, 69 Mise. 208, 2 N.Y. 
Civ.Proc.N.S. 200. 


77. Northway Holding Co. v. Par- 
ker, 186 N.Y.S. 581, 114 Misc. 57. 


78. Colo.— Forbes v. Board of 
Com’rs of Grand County, 47 P. 388, 23 
Colo. 344. 


Iowa.—Fred Miller Brewing Co. v. 
Capital’ ins. (Co: 82°) NewWee1023, Att 
Iowa 590, 82 Am.S.R. 529. 


Mont.—O’Hanion v. Great Northern 
Ry. Co., 245 P. 518, 76 Mont. 128. 


N.Y.—Getman y. City of New York, 
21 N.Y.S. 116, 66 Hun 236; Gormley 
v. Brooklyn Heights R. Co., 102 N.Y.S. 
692, 52 Mise. 495. 

N.C.—Sugg v. Pollard, 115 S.E. 153, 
ee N.C. 494; Cloman v. Staton, 78 N. 
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Utah.—Kramer 
1029 12 Utah. 

Wash.—State v. Superior Court in 
and for Snohomish County, 261 P. 97, 
145 Wash. 582 [rev 258 P. 27, 144 
Wash. 351]. 

Wis.—Dells Paper & Pulp Co. v. 
Willow River Lumber Co., 173 N.W. 
317, 170 Wis. 19. 

79. Ala.—Belding v. State, 107 So. 
853, 214 Ala. 380. 


Colo.—Kingsbury v. Vreeland, 144 
P. 887, 58 Colo: 212. 


Ind.—Smith y. Amiss, 66 N.E. 501, 
30 Ind.App. 530. 


Iowa.—Marquardt vy. Thompson, 78 
Iowa 158. 


N.Y.—Marcus v. Greenblaum, 230 N. 
Y.S. 478, 132 Misc. 500. 


N.C.—Clark v. Carolina Homes, 128 
S.E. 20, 189 N.C. 703; Sugg v. Pollard, 
115 S.E. 153, 184 N.C. 494; Stevens 
Lumber Co. v. Arnold, 102 S.E. 409, 
179 N.C. 269; Riley v. Pelletier, 46 S. 
E. 734, 134 N.C. 316. 

Ohio.—Schleef v. Purdy, 214 P. 137, 
TO MOIR Gils 

Philippine.—Manila R. Co. v. Atty.- 
Gen., 20 Philippine 523. 

[a] Held waiver.—(1) Failure to 
apply because of relationship of judge 
to plaintiff disclosed at trial until 
after decision. Smith y. Amiss, 66 
N.E. 501, 30 Ind.App. 530. (2) Failure 
to object that suit was brought in 
county in which land was not situated 
until trial. Schleef v. Purdy, 214 P. 
NBs COs Oltes ele 

[b] Held not waiver.—(1) Where 
application was made within the time 
allowed by law to answer, although 
time for answer had been extended 
by the clerk without defendant’s con- 
sent. Stevens Lumber Co. v. Arnold, 
102 S.BE. 409, 179 N.C. 269. (2) Failure 
to move to change venue to proper 
county within time therefor does not 
preclude a motion to change for con- 
venience of witnesses. Marcus v. 
Greenblaum, 230 N.Y.S. 478, 1382 Misc. 
500. 

80. Louisville & E. R. Co. v. Poul- 
ter’s Adm’r, 84 S.W. 576, 119 Ky. 558, 
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time’® and in the manner®® required by law. It has 
also been held to be waived by appearance without 
objection,*+ although there is authority to the con- 
Further, it may be waived by certain acts 
of participation in the proceedings,** by obtaining a 


27 Ky.L. 193; Courtney v. Gordon, 241 
B.. 233) 74 Mont. 408; In re Nitchie, 
LOOPING Xen tt OSs 125 App.Div. 378; 
Parker v. Grimes, 9 S.C. 284; Lebe- 
schultz v. Magrath, 9 S.C. 276. 

81. Chesapeake & O. Ry. Co. v. 
Coffey, 37 F.(2d) 320 [cert den 50 S. 
Ct. 353, 281 U.S. 749, 74 L.Ed. 1160]; 
Kirby v. Colorado & S. Ry. Co., 119 
P. 1056, 51 Colo. 508; Kirby v. Union 
Bac. Rye Co. 119 Pe1042, bi (Color 509), 
Ann.Cas.1913B 461; Adams v. John- 
son, (Tex.Commn.App.) 298 S.W. 265 
[rev (Civ.App.) 291 S.W. 578]. 

S2Z.ecT Tuite ova “ERO, .oour Lode aor 
Kosman vy. Thompson, 215 N.W. 261, 
204 Iowa 1254; State y. Superior 
Court of Pacific County, 168 P. 164, 
98 Wash. 565. 

83. Cal.—Wood, Curtis & Co. v. 
The Herman Min. Co., 73 P. 588, 139 
Cal.713; 


Colo.—People v. District Court of 
Second Judicial Dist., in and for City 
and County of Denver, 182 P. 5, 66 
Colo. 438. 


Minn.—Delasca v. Grimes, 174 N.W. 
523, 144 Minn. 67; Sherman v. Clark, 
24 Minn. 37. 


Mo.—Lee v. Smith, 84 Mo. 304, 54 
Am. Re dl. 


N.Y.—Jacina v. Lemmi, 139 N.Y.S. 
1034, 155 App.Div. 397; Schaaf v. 
Denniston, 106 N.Y.S. 168, 121 App. 
Div. 504; Greenberg v. Blbee Choco- 
eee Co., 257 N.Y.S. 217, 144 Misc. 


S.C.—Hodge v. Sovereign Camp, W. 
O. W., 132 S.E. 822, 134 S.C. 343. 


Tex.—Turner v. Ephraim, (Civ.App.) 
28 S.W.(2d) 608; Cooper v. Colorado, 
etc., R. Co., (Civ.App.) 298 S.W. 612; 
Joy v;. Citizens’ Life Ins. Cos (Civ 
App.) 178 S.W. 590. 


Wash.—State v. Reynolds, 281 P. 
998, 154 Wash. 232. 


[a] Acts held to constitute waiver. 
—(1) Appearing and participating in 
hearing on motion for temporary ali- 
mony. People v. District Court of 
Second Judicial Dist., in and for City 
and County of Denver, 182 P. 5, 66 
Colo. 438. (2) Going to trial without 
objection in a county in a judicial dis- 
trict in which case was remanded by 
district court of another judicial dis- 
trict. Delasca v. Grimes, 174 N.W. 
523, 144 Minn. 67. (3) Consenting to 
a reference to take the testimony to be 
reported to the district court of the 
county where the action is brought, 
the case to be then heard on notice.: 
Sherman v. Clark, 24 Minn. 37. (4) 
Waiver of jury trial waives reason 
that the opposite party has an undue 
influence over the inhabitants of -the 
county. Lee vy. Smith, 84 Mo. 304, 54 
Am.R. 101. (5) By noticing a case for 
trial in a certain county, procuring ad- 
journments, stipulating that the case 
should be placed on the calendar in 
that county for trial at future dates, 
accepting the favor of the opening of 
defaults on condition that the case 
should be placed on the calendar of 
the same county for trial at early 
dates, appearing in court, apparently 
ready to try the case when reached, 
and applying for a postponement be- 
cause of the absence of a witness, 
without suggesting that the place was 
inconvenient for attendance. 
v. Denniston, 106 N.Y.S. 168, 121 App. 
Div. 504. (6) By failing to return no- 
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continuanee,*®* by filing a demurrer,*® or by pleading 
A defendant may also be precluded 
from challenging the venue by stipulating for a 
transfer of property pending the suit, to the custody 
of a party in the county of venue;®* if, however, the 
aets of defendant do not lull plaintiff into a sense of 
security, 1t has been held that defendant is not es- 


to the merits.*® 


tice of trial in a wrong county, serv- 
ing cross notice of trial therein, an- 
Swering calendar eall, and marking 
action ‘at issue.” Greenberg v. Elbee 
@hocolate .Coy, 257 JN.YS. .20 75.144 
Mise. 83. (7) Beneficiary having his 
own action dismissed on being made 
codefendant with insurance company 
in action by other alleged benefi- 
ciaries. Hodge v. Sovereign Camp, W. 
O. W., 132 S.BK. 822, 134 S.C. 343. (8) 
Instituting probate proceedings walv- 
er of ground of supposed prejudice. 


State v. Reynolds, 281 P. 998, 154 
Wash. 232. 
[b] Acts held not to constitute 


waiver.—(1) Filing motion to strike 
out parts of the complaint. Wood, 
Curtis & Co. v. The Herman Min. Co., 
LMA ES IS UR) OEY Fae (ilskeeen (2) weal haves FS 
vertently serving a cross notice of 
trial, withdrawn before it was acted 
on by plaintiff. Jacina v. Lemmi, 139 
ING Yes L034 dbdbetAppsbDive (8977 23) 
Filing a motion to quash citation and 
a plea in abatement. Joy v. Citizens’ 
Life Ins. Co., (Tex.Civ.App.) 178 S.W. 


590. (4) Filing motion to set aside 
void default judgment. Turner v. 
Ephraim, (Tex.Civ.App.) 28 S.W.(2d) 
608. (5) Motion to quash the cita- 
tion. Cooper v. Colorado, etc., R. Co., 


(Tex.Civ.App.) 298 S.W. 612. 


84. Peister v. Public Service Ry. 
Co., 124 A. 780, 100 N.J.Law 53; Cole- 
man v. Hayes, ‘87 N.Y.S. 12, 92 App. 
Div. 575; Rodie v. Verdon, 49 N.Y.S. 
178, 22 Misc. 409 [aff 62 N.Y.S. 1146, 
47 App.Div. 628]; State v. Clifford, 118 
P. 40, 65 Wash. 318. 


85. Jones v. Frost, 28 Cal. 245; 
Lyman vy. Knickerbocker Theatre Co. 
of Washington, D. C., 55 App.D.C. 323, 
5 F.(2d) 538; Hume v. Cragin, 160 P. 
621, 161 Okl. 219; Lindley v. Kelly, 
147 P. 1015, 47 Okl. 328. 


[a] Motion filed with demurrer.— 
A defendant did not waive his right to 
have the venue of an action changed 
to the county in which he resided by 
filing a demurrer to the complaint 
with his motion for the change. Price 
v. Lucky Four Gold Mining Co., 136 
P. 1021, 56 Colo. 163. 


{b] Demurrer not a waiver.—aAs in 
Colorado the jurisdiction of courts of 
record is coextensive with the state, 
the filing of a demurrer to a com- 
plaint, by a defendant served with 
process and living in a county other 
than that in which the court is situat- 
ed, at the time of making application 
for a change of venue as permitted by 
statute, is not a waiver of such privi- 
lege, where the application is made 
before the expiration of the time with- 
in which he is by the summons re- 
quired to appear and plead, providing 
he has not done any prior act which 
would constitute a waiver in fact. 
Smith v. Post Printing & Publishing 
Co., 68 P. 119, 17 Colo.App. 238. 

e6. U.S.—Rice v. Baltimore & O. 
R. Co., 42 F.(2d) 387. 

Idaho.—Morrison y. Finch, 
422, 40 Idaho 791. 

Mich.—Silverstone v. London As- 
sur. Corporation, 142 N.W. 776, 176 
Mich. 525. 

Nev.—Clarke v. Lyon County, 8 Nev. 
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181. 
N.Y.—Lindemann v. Wolf, 254 N.Y. 
S. 274, 234 App.Div. 291; Furia v. Col- 
letti-Reina, 202 N.Y.S. 791,792, 208 
App.Div. 741. 

N.C.—Stevens Lumber Co. v. Arnold, 
102 S.E. 409, 179 N.C. 269; Trustees of 
Catawba College v. Fetzer, 78 S.E. 152, 
162 N.C. 245; Riley v. Pelletier, 46 
S.EH. 734, 134 N.C. 316. 

N.D.—Kiley v. Meckler, 
926, di NeDs 2%. 


S.cC.—Simmons y. Wall, 96 S.E. 493, 
110 S.C. 334; Bush v. Weston & Brook- 
er Quarry. Cow 90mSiHii158) 4105 S.C; 


220 N.W. 


509; Nixon & Danforth v. Piedmont 
Mut. Ins. Co., 54 S.H. 657, 74 S.C: 
438. 2 

[a] Convenience of witnesses.— 


Defendants, having pleaded in bar to 
a transitory action on insurance poli- 
cies, thereby waived their right to 
claim a change of venue for con- 
venience of witnesses. Silverstone v. 
London Assur. Corporation, 142 N.W. 
776, 176 Mich. 525. 


[b] Joinder to confer jurisdiction. 
—By answering to the merits, a de- 
fendant did not waive any right to 
move to change the place of trial on 
the ground that another defendant 
was made a party solely for the pur- 
pose of acquiring jurisdiction in the 
county. Simmons vy. Wall, 96 S.E. 
493, 110 'S.C.334. 


[c] Motion made at time of, or be- 
fore, answering.—Under the statute, 
permitting defendant at the time he 
appears and answers or demurs to de- 
mand change of venue, a motion for 
change of venue is not waived by an- 
Sswering prior to taking appeal from 
an order denying it, if such motion is 
made at the time of, or prior to, an- 
swering or demurring. Morrison vy. 
Finch, 237 P. 422, 40 Idaho 791. 


[d] Jurisdiction defective as to 
subject matter.—A right to a change 
of venue is not waived by an answer 
to the merits, where the jurisdiction 
of the court from which the change is 
made is defective not as to the person, 
but as to the subject matter. Nixon 
& Danforth v. Piedmont Mut. Ins. Co., 
54 S.E. 657, 74 S.C. 438. 


[e] Plea of privilege.—Since the 
statute required the court to have the 
venue changed to the proper court of 
the county having jurisdiction, when 
a plea of privilege to be sued in an- 
other county is sustained, such plea 
is equivalent to an application for 
change -of venue, so that the right to 
file such application is not waived by 
a previous answer to’ the merits. 
Wolf v. Sahm, 120 S.W. 1114, 121 S,W. 
561, 55 Tex.Civ.App. 564. 


[f{] Withdrawal of plea.—A de- 
fendant who files the plea of general 
issue accepts the venue and may not 
withdraw the plea and apply for a 
change of venue, especially after long 
delay. Indianola Cotton Oil Co. v. 
Crowley, 83 So. 409, 121 Miss. 262. 


87. Wade v. National Bank of Com- 
merce, 174 N.W. 889, 144 Minn. 187. 


8s. Atchison, T. & S. BF. Ry. Co. v. 
Mershon, 165 N.W. 86, 181 Iowa 892. 


topped to object to the venue.*® 
for a change of venue is not ordinarily waived by ob- 
taining an extension of time in which to plead.*® 

[§ 367] 2. Waiver of Plea or Objection Made. 
Where an objection to the jurisdiction has been 
made or a plea of privilege filed, the benefits thereof 
may be lost by abandonment.®° 
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The right to apply 


It may also be lost 


89. Grant v. Bannister, 78 P. 653, 
145 Cal. 219; Burke v. Dunlap, 171 N. 
W. 293, 185 Iowa 949; Donisthorpe v. 
Lutz, 136 IN.W: 233, 155° lowe Ssaos 
Perkins v. Commercial Advertiser 
Ass’n, 34 N.Y.S. 1064, 89 Hun 24; Mol- 
son’s Bank v. Marshall, 67 N.Y.S. 220, 
32 Misc. 602, 8 N.Y.Ann.Cas. 347. 


[a] Agreement for extension held 
waiver. Garrett & Co. v. Bear, 56 S. 
EE. 479, 144 N.C. 23. 


[b] Acceptance of special order ex- 
tending time to answer is a waiver. 
ey v. Pelletier, 46 S.E. 734, 134 N.C. 
= . 

[c] Time for notice of trial.—(1) 
Defendants, sued in a county other 
than their residence, by a nonresident, 
asked for extension of time to answer, 
and the court ordered that the ‘time 
to plead or otherwise move be extend- 
ed 15 days; defendants to accept 10 
days’ notice of trial by mail; the case 
to go on calendar.” The extension 
would still leave sufficient time for a 
regular notice of trial and for placing 
the case on the calendar for the next 
term of court, either in that county or 
in the county where defendants resid- 
ed, and there was no apparent neces- 
sity for inserting the provision for 
Short notice. It was held that, al- 
though the county where suit was 
brought was the only one referred to 
in defendants’ affidavit for the exten- 
sion, such order did not preclude de- 
fendants from asserting their right to 
have the case tried in the county of 
their residence. Molson’s Bank v. 
Marshall, 67 N.Y.S. 220, 32 Misc; 602, 
8 N.Y.Ann.Cas. 347. (2) Where an 
action is brought in the wrong coun- 
ty, and defendant receives an exten- 
sion of time, subject to his stipulation 
to take short notice of trial for a cer- 
tain circuit, he waives his right to 
change the place of trial to the proper 
county. Haiz v. Starin, 1 N.Y.St: 553. 


90. Cal.—Henry v. Willett, 212 P. 
698, 60 Cal.App. 244. 


Mo.—State ex rel. Burns-v. Shain, 
248 S.W. 591, 297 Mo. 369. : 


N.C.—MecArthur vy. Griffith, 61 S.E. 
519, P47 NiC2545. 


Wis.—Franke v. Neisler, 
887, 97 Wis. 364. 


_Wyo.—State v. District Court of 
Sixth Judicial Dist. within and for 
ey ask County, 294 P. 779, 42 Wyo. 


_ [a] Statute providing for dismissal 
in certain cases when change of venue 
has been abandoned should not be ex- 
tended by construction. State vy. Dis- 
trict Court of Sixth Judicial Dist. 
within and for Goshen County, 294 P. 
779, 42 Wyo. 364. 


[b] Withdrawal of application.— 
(1) Where, in proceedings to abate a 
liquor nuisance, defendant filed appli- 
cation for change of venue but imme- 
diately withdrew it and filed a motion 
to dismiss, such action constituted an 
abandonment of the application and a 
waiver of objection as to the court’s 
action thereon. State ex rel. Burns v. 
Shain, 248 S.W. 591, 297 Mo. 369. (2) 
The attorney for defendants presented 
an affidavit for change of venue made 


72 N.W. 
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by laches,®! or failure to pursue the remedy,” by ap- 
or by otherwise participating in the pro- 
A continuance, or a motion therefor, 
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pearance, 
ceedings.°* 
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may or may not constitute a waiver of an applica- 


by one of the defendants, but, on sug- 
gestion of the judge that the others 
should join therein, tore it up, and 
proceeded to trial without objection. 
It was held an abandonment of the 
application. Franke vy. Neisler, 72 N. 
W. 887, 97 Wis. 364. 

{c] Setting matter for hearing on 
later day.—Where a hearing on mo- 
tion for a change of venue was set for 
a certain day but no disposition of the 
matter was made on such day and no 
postponement was entered, that sub- 
sequent motions were made setting 
the matter for hearing on other days 
did not constitute an abandonment of 
the original motion. Henry v. Willett, 
212 P. 698, 60 Cal.App. 244. 

91. Dembitz v. Orange County 
Traction Co., 132 N.Y.S. 598, 147 App. 
DN EOSO. AINA oC. EOG-NGs pr 69s 
State v. Werner, 197 N.W. 252, 182 
Wis. 6387. 

92. Iowa.—Knott v. Dubuque & S. 
C. Ry. Co., 51 N.W. 57, 84 Iowa 462. 

Ky.—Deering v. Halbert, 2 Litt. 290. 

Miss.—Grant v. Planters’ Bank, 5 
Miss. 326. 

Mo.—Hockaday v. Gilham, 226 S.W. 
991, 206 Mo.App. 132. ‘ 
Stock 


N.C.—Oettinger v. Hill Live 
Co., 86 S.BE. 957, 170 N.C. 152. 
Tex.—Spencer  v. James, (Civ. 


App.) 31 S.W. 540 [reh 
App.) 43 S.W. 556]. 

[a] Fact that defendants did not 
appear at the time the demand for 
removal to the county of their resi- 
dence came on to be heard did not 
affect their right to removal. State 
v. Superior Court of Pierce County, 38 
P. 206, 9 Wash. 668. 


Ss. smith, Vv Smith,. 6 2INnd..30i0; 
Barfield v. Southern Cotton Oil Co., 
69 S.EB. 603, 87 S.C. 3225 Frosh. v. 
Holmes, 8 Tex. 29; Hosmer v. New 
York Buyers’ Ass’n, (Tex.Civ.App.) 
258 S.W. 853; Texas Land & Develop- 
ment Co. v. Myers, (Tex.Civ.App.) 239 
S.W. 393. 

[a] Special appearance.—Defend- 
ant’s Special appearance and answer 
to the merits to prevent a default 
judgment, subject to his rights under 
notice previously given, of a motion 
to transfer the case to the county of 
his residence for trial, was not a 
voluntary submission to the court’s 
jurisdiction or a waiver of his right 
to urge his motion to transfer. Bar- 
field v. Southern Cotton Oil Co., 69 S. 
B.),608, 87, S:C. 322. 


[b] Acts held not to constitute ap- 
pearance.—(1) An allegation in a 
plea of privilege that defendant re- 
siding in the county where suit was 
brought had been fraudulently joined 
to deprive another defendant. of its 
right to be sued in the county of its 
residence was not an appearance or 
waiver of a plea of privilege. Texas 
Land & Development Co. v. Myers, 
(Tex.Civ.App.) 239 S.W. 303. (2) 
Consent to use of depositions taken in 
another case is not an appearance 
waiving a plea of privilege, since the 
statute provides that taking deposi- 
tions shall not constitute such a 
waiver. Texas Land & Development 
Co. v. Myers, supra. 


94. Ark.—Seelbinder v. Wither- 
spoon, 187 S.W. 325, 124 Ark. 331. 

Cal.—Goss v. Brown, 221 P. 683, 64 
Cal.App. 381. 

Kan.—Jones v. Williamsburg City 
Fire Ins. Co., 112 P. 826, 83 Kan. 682 


overr (Civ. 


“privilege. 


[aff 116 P. 484, 85 Kan. 235]. 

Mich.—Grand Rapids & I. R. Co. v. 
Cheboygan Circuit Judge, 123 N.W. 
591, 159 Mich. 210. 

Minn.—Nystrom y. Quinby, 70 N.W. 
777, 68 Minn. 4; Keith v. Briggs, 20 
N.W. 91, 32 Minn. 185. 

Mo.—State ex rel. Kimbrell v. Peo- 
ple’s Ice, Storage & Fuel Co., 151 S.W. 
101, 246 Mo. 168. 


Mont.—State v. District Court of 
Eleventh Judicial Dist. in and for Lin- 
coln County, 240 P. 388, 74 Mont. 338; 
Bean v. Missoula Lumber Co., 104 P. 
869, 40 Mont. 3'1. 


Tex.—American Fidelity & Casualty 
Co. v. Jones Transfer & Storage Co., 
(Civ.App.) 46 S.W.(2d) 1054; Paxton 
v. First State Bank of Tatum, (Civ. 
App.) 42 S.W.(2d) 837; Sims v. Cal- 
lihan, (Civ.App.) 39 S.W.(2d) 153 
[reh den (Civ.App.) 40 S.W.(2d) 869]; 


Horton v. L. S. Gas Co., (Civ.App.) 
19 S.W.(2d) 617;. Smith v.. Hartt & 
Cole, (Civ.App.) 13 S.W.(2d) . 408; 


Cooper v. Colorado, ete., R. Co., (Civ. 
App.) 298 S.W. 612; Employers’ Cas- 
ualty Co. v. Wm. Cameron & Co., (Civ. 
App.) 288 S.W. 584; Murphy v. Dab- 
ney, (Civ.App.) 208 S.W. 981; Ray v. 
W. W. Kimball Co., (Civ.App.) 207 S. 
W. 351; Torno v. Cochran, (Civ.App.) 
201 S.W. 735; Harper v. Dawson, (Civ. 
App.) 167 S.W. 311; Howe Grain & 
Mercantile Co. v. Taylor, (Civ.App.) 
147 S.W. 656. 


Wash.—State v. Superior Court of 
Snohomish County, 193 P. 678, 113 
Wash, 253. 


[a] Acts held not to constitute 
waiver.—(1) Filing a counterclaim, 
by taking appeal from a _ justice’s 
court, or by taking appeal to the su- 
preme court, where he was never 
voluntarily in court and he filed his 
cross complaint only after his motion 
was denied, and his motion was re- 
newed and pressed at every oppor- 
tunity. Seelbinder v. Witherspoon, 
187 S.W. 325, 124 Ark. 331. .(2) Fil- 
ing a cross complaint. Goss v. Brown, 
221° PR. 683, 64 ‘CallApp. “38t-. (3) 
Stipulation that a case shall be sub- 
mitted to the court and jury that tried 
a companion case on the same evi- 
dence and instructions, verdict to be 
returned .and judgment rendered the 
same as if all the steps of a trial had 
been taken. Jones v. Williamsburg 
City Fire Ins. Co., 112 P. 826, 83 Kan. 
682 [aff 116 P. 484, 85 Kan. 235]. (4) 
Motion to quash. State v. District 
Court of Eleventh Judicial Dist. in 
and for Lincoln County, 240 P. 388, 
74 Mont. 338; Horton v. lL. S. Gas Co., 
(Tex.Civ. App.) 19 S.W. (2d) hae 
Cooper v. Colorado, etc., R. Co., (Tex. 
Civ.App.) 296 S.W. 612. (5) <Agree- 
ment to substitution of party plaintiff. 
Paxton v. First State Bank of Tatum, 
(Tex.Civ.App.) 42 S.W.(2d) 887. (6) 
Transferring case by agreement with- 
out mentioning privilege plea. Sims 
vi Callihan, (Tex.Civ.App.) 39 S.W. 
(2d) 153 [reh den (Civ.App.) 40 S.W. 
(2d) 869]. (7) Entry of rule for 
costs, without prejudice to defend- 
ant’s rights with reference to plea of 
Murphy vy. Dabney, (Tex. 
Civ.App.) 208 S.W. 981. (8) Filing 
eross action subject to court's action 


on plea. Employers’ Casualty Co. v3 
Wm. Cameron & Co., (Tex.Civ.App.) 
288 S.W. 584. (9) Contesting plain- 


tiff’s contention that the convenience 
of witnesses required the court to re- 
tain the case. State v. Superior Court 
of Snohomish County, 193 P. 678, 113 


tion for a change of venue.®® 
jection made may also be lost by filing pleadings,°®® 
such as demurrers,®* or answers.?® 
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The benefits of an ob- 


It has, however, 


Wash. 2538. 

95. Page v. Thomas, (Tex.Civ. 
App.) 47 S.W.(2d) 894; Matthews v. 
Hedley Motor Co., (Tex.Civ.App.) 47 
S.W.(2d) 661; Griffith v. Sawyer, 
(Tex.Civ.App.) 221 S.W. 687; Poin- 
dexter v. First State Bank of Rich- 
land, (Tex.Civ.App.) 202 S.W. 809; 
Torno v. Cochran, (Tex.Civ.App.) 201 
S.W. 735; Waldrep v. Roquemore, 127 
S.W. 248, 60 Tex.Civ.App. 138; Gar- 
rett v. Galveston, H. & S. A. Ry. Co., 


108 S.W. 760, 49 Tex.Civ.App. 438; 
Chatham Machinery Co. v. Smith, 
(Tex.Civ.App.) 44 S.W. 592; Riddick 


v. Bryant, 41 S.W. 78, 16 Tex.Civ.App. 
241; Bergstrom v. Bruns, (Tex.Civ. 
App.) 24 S.W. 1098. 

[a] Gontinuance held waiver.— 
Page v. Thomas, (Tex.Civ.App.) 47 S. 
W.(2d) 894; Griffith v. Sawyer, (Tex. 
Civ.App.) 221 S.W. 687; Chatham Ma- 
chinery Co. v. Smith, (Tex.Civ.App.) 
44 S.W. 592. 


[b] Continuance held not waiver. 
—Matthews v. Hedley Motor Co., 
(Tex.Civ. App.) 47 S.W.(2d) 661; 


Poindexter v. First State Bank of 
Richland, (Tex.Civ.App.) 202 S.W. 
809; Torno v. Cochran, (Tex.Civ.App.) 
201 S.W. 735; Waldrep v. Roquemore, 
127 S.W. 248, 60 Tex.Civ.App. 138); 
Garrett v. Galveston, H. & S. A. Ry. 
Co.,-108 S.W. 760, 49 Tex.Civ.App. 438; 
Riddick v. Bryant, 41 S.W. 78, 16 Tex. 
Civ.App. 241; Bergstrom v. Bruns, 
(Tex.Civ.App.) 24 S.W. 1098. 


96. Wolf v. Sahm, 120 S.W. 1114, 
121 S.W. 561, 55 Tex.Civ.App. 564. 


[a] Documents held not pleadings. 
—Documents filed by defendants on 
their application to set aside a default 
judgment against them on service by 
publication were not pleadings with- 
in the rule that a plea of venue must 
precede a plea on the merits, so that 
their plea of privilege to be sued in 
another county was not waived by fil- 
ing such documents. Wolf v. Sahm, 
120 S.W. 1114, 121 S.W. 561, 55 Tex. 
Civ.App. 564. : 


97. Lyman ee Knickerbocker 
Theatre Co. of Washington, D. C., 5 
W.(2d) 538; Pittman vy. Carstenbrook, 
104 Ps. 699511 Cal. App., 224°) Pryor v. 
Jolly, 40 S.W. 959, 91 Tex. 86 [rev 
(Ciy.App.) 39)S.W,.’ 10179):. : 


fa] Amended demurrer.—Under a 
statute providing that, although the 
county in which an action is brought 
is not the proper county for trial, it 
may be tried there, unless defendant, 
when he answers or demurs, files an 
affidavit of merits and a demand for 
chango of place of trial, he does not 
waive his motion by filing prior to 
hearing thereof his amended demur- 
rer, which amendment he could make 
of course, and which relates to the 
time of filing the original. Pittman 
v. Carstenbrook, 104 P. 699, 11 Cal. 
App. 224. 

[b] Demmrrers held not waiver.— 
Board of Sup’rs of Worth County v. 
District Court of Scott County, 229 
N.W. 711, 209 Towa 1030; Pryor v. 
Jolly, 40 S.W. 959, 91 Tex. 86 [rev 
(Civ.App.) 39 S.W. 1019]; Foster v. 
Bacon, 9 Wis. 345. 


98. State v. Norton, 283 P. 12, 131 
Or. 382; Whisnant v. Kurtz, (Tex.Civ. 
App.) 228 S.W. 977; Carlisle v. Frost- 
Llewellyn Lumber Co., (Tex.Civ. App.) 
196 S.W. 733; Fritter vy. Pendleton, 
(Tex.Civ.App.) 134 S.W. 1186; Karner 
pee 95 S.W. 46, 43 Tex.Civ. App. 
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been held that filing an answer to the merits with the 
plea,®® or pleading over,! does not constitute a waiv- 
Going to trial on the merits may also 
A failure to pay costs may not 
A motion for a change of 
venue is not waived by asking for removal on another 
Defendant impliedly waives a plea of 
privilege only by invoking affirmative action of the 


er of the plea. 
constitute a waiver.” 
be a waiver of the plea.® 


yp 4 
ground. 


court inconsistent therewith.® 


After application denied. Where an application 
for a change of venue has been properly denied, and 
his right to move 


applicant has accepted the ruling, 


99. KE. O. Painter Fertilizer Co. v. 
Du Pont, 45 So. 507, 54 Fla. 288; State 
v. District Court of Clay County, 139 
N.W. 135, 120 Minn. 99; A. B. Richards 
Medicine Co. v. Reeves, (Tex.Civ. 
App.) 266 S.W. 594; Whisnant v. 
Kurtz, (Tex.Civ.App.) 228 S.W. 977; 
Kolo v. Shrader, (Tex.Civ.App.) 131 
S.W. 860. 


1. Hickman v. Swain, 167 S.W. 209, 
106) Wex:! 431; Hall v.. Castleberry, 
@CTex. Civ. App.) 283 S.W. 581; Avery 
Co. of Texas v. Barker, (Tex. Civ. App.) 
243 S.W. 695. 


2, Ellis v. Fitzpatrick, 64 S.W. 567, 
3 Ind.T. 656; Missouri Pac. Ry. Co. v. 
Preston, 63 P. 444 [aff 66 P. To50. 63 
Kan, 819]; United S. S. Co. v. Hous- 
ton Packing Co:., (Tex.Civ.App.) 177 
SEW -aHiOs 


3. Brown v. Greer, 141 P. 843, 16 
Ariz. 222; Hamill v. Joseph Schlitz 
Brewing Co., 143 N.W. 99, 145 N.W. 
511, 165 Iowa 266 [error dism 38 S.Ct. 
13, 245 U.S. 676, 62 L.Ed. 542]. 


{a] Reason for rule.—There being 
no statute or rule of court regarding 
the payment of fees on a change of 
venue, no jurisdictional question was 
involved in the failure to pay filing 
fees to the clerk of the court. Brown 
v. Greer, 141 P. 843, 16 Ariz. 222. 


[b] Thus, under the statute, as to 
payment of costs when change of ven- 
ue is ordered, and the statute as to 
waiver of change when the change is 
not perfected by the second day after 
the order, there is no waiver, although 
the costs are not paid by that time, 
where the ‘order Says nothing as to 
costs, and the party’s attorney has an 
arrangement with the clerk for such 
costs being charged to him. Hamill 
v. Joseph Schlitz Brewing Co., 143 N. 
W. 99, 145 N.W. 511, 165 Iowa 266 [er- 
ror dism 38 S.Ct. 13, 245 U.S. 676, 62 
L.Ed. 542]. 


4. State v. Superior Court of Spo- 
kane County, 187 P. 708, 110 Wash. 49. 


[a] Thus, where, when defendant 
filed a motion for change of venue, 
he asked removal to the county of his 
residence not only on the ground of 
residence, but also on the ground of 
convenience of witnesses, he did not 
waive his absolute right to removal 
on the ground of residence by asking 
for removal on the other ground. 
State v. Superior Court of Spokane 
County, 187 P. 708, 110 Wash. 49. 


5. Burnett v. Lambach, (Tex.Civ. 
App.) 39 S.W.(2d) 1015; Sims v. Cal- 
lihan, (Tex.Civ.App.) 39 S.W.(2d) 153 
[reh den 40 S.W.(2d) 869]; Citizens’ 
Nat. Bank of Waco v. Del Rio Bank 
& Trust Co. (Tex.Civ.App.) 11 Siw. 
(2d) 242. 


[a] Plea in abatement because of 
another suit pending is not a waiver 
of a plea of privilege to be sued in the 
county of residence. Citizens’ Nat. 
Bank of Waco v. Del Rio Bank & 
Trust Co., (Tex.Civ.App.) 11 S.W.(2d) 
242. 


VENUE 


[b] “ransferring case to another 
county by agreement without men- 
tioning a privilege plea did not waive 
the plea. Sims v. Callihan, (Tex. 
Civ.App.) 39 S.W.(2d) 153 [reh den 
(Civ.App.) 40 S.W.(2d) 869]. 

[ec] Removal by certiorari.—Where 
the plea of privilege was filed in a 
justice’s court, it was not waived be- 
cause the case was taken from such 
court to the county court by cer- 
tiorari. Burnett v. Lambach, (Tex. 
Civ.App.) 39 S.W. 1015. 


6 McNeill & Co. v. Doe, 125 P. 345, 
163 Cal. 338. 


[a] Revival of rights.—After de- 
fendant had exhausted his right to 
move, for a change of the place of 
trial, such right was not revived by 
an order, entered with plaintiff’s con- 
sent, that defendant’s subsequent mo- 
tion for a change be argued on briefs. 
McNeill & Co. v. Doe, 125 P. 345, 163 
Cali i338 
rk Ark.—Wilson v. Fowler, 3 Ark. 

Colo.—Mooney v. Van Kleeck Mortg. 
Co., 225 P. 210, 75 Colo. 173; Greeley 
& Loveland Irr. Co. v. Farmers’ Paw- 
nee Ditgh Co., 146 P. 247, 58 Colo. 462; 


Phcenix Indemnity Co. v. Greger, 88 
P. 1066, 39 Colo. 193. 
Tll.—Noyes v. Kern, 94.Ill. 521; 


Theobald v. Chicago, M. & St. P. Ry. 
Co., 75 Ill.App. 208. 


Iowa.—HEckles v. Kinney, 
539): 


Kan.—Isenhart v. Hazen, 63 P. 451, 
10 Kan.App. 577. 


Tex.—Griffith v. Sawyer, (Civ.App.) 
221 S.W. 687. 


8. Ill—Miehle Printing Press & 
Manufacturing Co. v. Arkulas, 131 I11. 
App. 461. 

Iowa.—Wixom vy. Hoar, 139 N.W. 
890, 158 Iowa 426; Foss vy. Cobler, 75 
N.W. 516, 105 Iowa 728. 


Kan.—Jones vy. Williamsburg City 
Fire Ins. Co., 112 P.*826, 83 Kan. 682 
[aff 116 P. 484, 85 Kan. 235]. 


Tex.—Grogan-Cochran Lumber Co. 
v. McWhorter, (Civ.App.) 15 S.W.(2d) 
126; Griffith v. Gohlman, Lester & 
Co., (Civ.App.) 200 S.W. 233 [rev on 
other grounds (Commn.App.) 245 S. 
W. 233); Ferguson yv. Fain, (Civ.App.) 
142 S.W. 1184. 

Wash.—Kennedy y. Derrickson, 31 
P. 766, 5 Wash. 289. 


Wis.—Tucker v. Grover, 9 N.W. 820, 
53, Wis. 58; Hewitt vy. Follett, 8 N.W. 
177, 51 Wis. 264. 

9. . Ark.—Noland vy. Leech, 10 Ark. 
504. 

Cal.—Westover vy. Bridgford, 144 P. 
3138, 25 Cal.App. 548. 

Ill.— Myers v. Walker, 31 Ill. 353. 

Iowa.—Manley v. Wolfe, 24 Iowa 
141. 

Minn.—Wilson v. Richards, 9 N.W. 
872, 28 Minn. 337. 
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for a change of venue is exhausted. Whether rights 
under an application which has been overruled are 
waived by further participation in the proceedings 
is largely dependent on the particular circumstance- 
es of the case and the steps taken for the preserva- 
tion of the question for review, some cases holding 
that the rights have been waived,’ others holding 
that there was no waiver.® 


[§ 368] 3. Waiver 
Where a change of venue has been granted, the 
adverse party may waive his objections thereto 
by failure to object® in time,’® or to take an ap- 


of Objection to Change. 


Mo.—Levin v. Metropolitan St. Ry. 
Co., 41 S.W. 968, 140 Mo. 624. 


N.Y.—Ekhart v. Dearman, Col. & C. 
Cas 47272 1Caie 379. 


Tex.—Bledsoe vy. Barber, (Civ.App.) 
220 S.W. 369. 


Utah.—EHiot v. Whitmore, 
461, 10 Utah 246. 


[a] Consent to change.—HEven if a 
change of venue were improper in a 
proceeding by an administratrix to 
sell real estate to pay debts, having 
consented to a change to a court 
which had jurisdiction of the subject 
matter, she cannot complain after an 
adverse judgment of want of author- 
ity for the change. Daniels v. Bruce, 
95 N.E. 577, 176 Ind. 701; Daniels v. 
Bruce, 95 N.E. 569, 176 Ind. 151. 


[b] Contesting motion without 
raising objection.—Objection to no- 
tice of a motion to change the :place 
of trial not showing that defendants 
resided within the state was held 
waived by contesting the motion with- 
out raising the objection. Westover 
age eee, 144 P, 313, 25° CallApp: 

[ec] Failure to request time to 
present counter-affidavits. — Where 
plaintiff’s counsel appeared and re- 
sisted defendant’s motion for a 
change of venue without asking for 
time to present counter-affidavits or 
claiming that he desired to contest 
the statements of defendant’s affi- 
davits, he waived the written notice. 
pone v. Bohn, 116 P. 568, 16 Cal.App. 


{d] Plaintiff not disposing of de- 
fendant’s plea of privilege during the 
term it was filed waived the right to 
contest it, depriving the court of 
jurisdiction at the succeeding term 
except to transfer the case to the 
proper county. American Fidelity & 
Casualty Co. v. Jones Transfer & 
Storage Co., (Tex.Civ.App.) 46 S.W. 
(2a) 1054. 


Le] Selection of county for removal. 
—Where the court was authorized to 
grant a change of venue for conveni- 
ence of witnesses, and.on objection be- 
ing made to the removal to a certain 
county the court gave plaintiff his 
choice of one of three counties, where- 
upon plaintiff's counsel said that he 
would “‘take’’ one of the counties nam- 
ed other than the county selected by 
the court, and the cause was sent to 
the county so selected, plaintiff there- 
by waived any irreg rularity in the pro- 


Shek. 


ceeding. Belding v. Archer, 42 S.B. 
800, 181 N.C. 287. 
10. Powell v. Powell, 3 N.E. 639, 


104 Ind. 18; Christ v. Jovanoff, Lae Ns 
EB. 26, 84 Ind. App. 676 [reh den 152 N. 
EB. 2, '84 Ind. App. 676]; Baker vy. Hop- 
kins, 1 A.K.Marsh. (Ky.) 587; Owens 
v. Owens, 1 Hard. (Ky.) 154; Little 
Tarkio Drainage Dist. No. 1 v. Rich- 
ardson, 139 S.W. 576, 237 Mo. 49; Pen- 
field v.. Vaughan, 69 S.W. 303, 169 Mo. 
871; Luna v. Williams, 176 S.W. 550, 
190 Mo.App. 266; Missouri State Bank 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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peal,** entering an appearance,’? or pleading there- 
in,** applying for a continuance therein,'* by going 
to trial without objection,‘® or participating in the 
proceedings.‘® The refusal to pay costs imposed, 


v. South St. Louis Foundry, 129 S.W. 
433, 145 Mo.App. 257. 

[a] Objection held timely.—Plain- 
tiff’'s objection to the court’s jurisdic- 
tion after change of venue by moving 
to remand on first appearance therein 
was held timely. Christ v. Jovanoff, 
151 N.E. 26, 84 Ind.App. 676 [reh den 
152 N.E. 2, 84 Ind.App. 676]. 

[b] Objection at first appearance. 
—Where a cause is improperly remov- 
ed by an order changing the venue, 
exception must be taken on the first 
appearance in the court to which it is 
removed, otherwise it will be too late 
afterwards to question it, since such 
court to which it was removed had 
the power of decidirig, on the face of 
the proceedings whether or not the 
cause had beer legally removed into 


that court. Owens v. Owens, Hard. 
(Ky.) 154. 
[ce] Order in vacation.—Where an 


order is made in vacation, so that 
there is no opportunity afforded for 
excepting or preserving a bill of ex- 
ceptions, an aggrieved party may 
show by affidavit just what occurred 
when the order was made. Penfield 
v. Vaughan, 69 S.W. 303, 169 Mo. 371. 

[d] Objection during trial.— Where, 
after the venue of proceedings to es- 
tablish a drainage district had been 
changed, the judge of the court in 
which the proceedings were originally 
instituted erroneously appointed com- 
missioners to assess damages and 
benefits and heard exceptions to the 
commissioners’ report, but the ex- 
ceptors did not object that such judge 
had no jurisdiction to appoint them 
or to hear the objections until after 
all the evidence offered in support of 
and against the exceptions had been 
introduced, when the objection was 
raised by an instruction requesting 
the court to declare that the judge had 
no authority to act in the case, the ob- 
jection came too late and was waived. 
Little Tarkio Drainage Dist. No. 1 v. 
Richardson, 139 S.W. 576, 287 Mo. 49. 


{e] After verdict.—It is too late, 
after verdict, to except to the regu- 
larity of the change of venue. Baker 
v. Hopkins, 1 A.K.Marsh. (Ky.) 587. 

[f] Objection in action to vacate 
decree.—Where no objection of any 
kind is made to the granting of a 
change of venue, it is too late to make 
such objection in an action to vacate 
and set aside the decree rendered by 


judge to whom the change was 
ate. Sewell v. Powell, 3 N.E. 639, 
104 Ind. 18. 
11. Ex parte Whitmore, 35 P. 524, 
9 Utah 441. 
12. Ala.—Berry v. Nall, 54 Ala. 
446. 
Ariz.—Brown v. Greer, 141 P. 843, 


16 Ariz. 222. 

Colo.—Otero Canal Co. v. Fosdick, 
39 P. 332, 20 Colo. 522. 

Ind.—Southern Indiana Ry. Co. v. 
McCarrell, 71 N.E. 156, 163 Ind. 469; 
Shirts v. Irons, 47 ind. 445; Aurora 
Fire Ins. Co. v. Johnson, 46 Ind. 315; 
Smith v. Jeffries, 25 Ind. 376; Cox v. 
Pruitt, 25 Ind. 90. 

Ky.—vVinsen y. Lockard, 7 Bush 
458; Baker v. Hopkins, 1 A.K.Marsh. 
587; Jones v. Grugett, 1 Bibb 447; 
Owens v. Owens, 1 Hard. 154. 

Minn.—State v. District Court of 
Pine County, 92 N.W. 518, 88 Minn. 
95. 

Mo.—Ex parte Sangster, 244 S.W. 
920, 295 Mo. 49; Haxton v. Kansas 
City, 88 S.W. 714, 190 Mo. 53; Levin 


VENUE 


v. Metropolitan St. Ry. Co., 41 S.W. 
968, 140 Mo. 624; Gee v. St. Louis Ry. 
Co., 41 S.W. 796, 140 Mo. 314; Hender- 
son v. Henderson, 55 Mo. 534; Smith 
v. Monks, 55 Mo. 106; Powers v. 
Browder, 13 Mo. 155; Bettis v. Logan, 
2 Mo. 2; Cook v. Penrod, 108 S.W. 
588, 129 Mo.App. 377; Speer v. Burlin- 
game, 61 Mo.App. 75. 


N.Y.—Koerkle v. Pangborn, 67 N. 
WIS: MOSM OSE MASC! 4116 But see 
Birmingham Iron Fdy. v. Hatfield, 


438 N.Y. 324 (holding that. when ob- 
jection has been duly made, appear- 
ance afterward is not a waiver). 


Tex.—Andrews v. Beck, 23 Tex. 455. 


Va.—Bell v. Farmville & P. R. Co., 
20 S.H. 942, 91 Va. 99; Muller v. Bay- 
Ise Gratty (C62) View) abate 


Wis.—Stahl.v. Broeckert, 166 N.W. 
653, 167 Wis. 113; State v. Wertzel, 54 
N.W. 579, 84 Wis. 344; In re Schaeff- 
ner’s Estate, 45 Wis. 614; Carpenter 
v. Shepardson, 43 Wis. 406. 


_ la] Appearance held not waiver of 
insufficiency of order.—Where an or- 
der for a change of venue merely re- 
cited that for satisfactory reasons 
shown by affidavits filed in the cause 
the venue was ordered changed, the 
fact that defendant appeared at the 
court to which the venue was changed 
and procured another transfer of the 
case was no waiver of any objections 
to the insufficiency of such order. 
Roller y. Roller, 8 Baxt. (Tenn.) 207. 


[b] Cause pending in two coun- 
ties.— A change of the venue of an ac- 
tion before one of several defendants 
had been served with process, and 
after such change, an entry reinstat- 
ing the case, nunc. pro tunc, in the 
original venue, leaving it thus pend- 
ing in two counties at the same time, 
are irregularities which the: party 
may waive by appearance and plead- 
ing to the merits without objection. 
Andrews v. Beck, 23 Tex. 455. 


13. I1l.—Hitt vy. Allen, 13 Ill. 592. 

Ind.—Burnham y. Hatfield, 5 Blackf. 
eile 

Ky.—Jones v. Grugett, 1 Bibb 447. 

Mass.—Hazard v. Wason, 25 N.E. 
465, 152 Mass. 268. 

Mo.—Ivy v. Yancey, 31 S.W. 937, 
129 Mo: 502. 

[a] Answering to merits.—A. 


transitory action having been remov- 
ed from the superior court of one 
county to another, before service of 
process or appearance by defendants, 
an answer to the merits filed in the 
court to which: the cause is removed 
gives jurisdiction of the person. Haz- 
aS v. Wason, 25 N.E. 465, 152 Mass. 

[b] Tendering issue.—A defendant 
who has tendered an issue, and has 
waived his right to object to the 
change of venue, cannot insist that 
the change was irregular as to a co- 
defendant who is in default. Hitt v. 


Allen, ‘13 Ill. 592. 
14. Solomon v. Norton, 11 P. 108, 2 
Ariz. 100; Flagee v. Roberts, 67 Till. 


485; Mannix vy. State, 17 N.E. 565, 115 
Ind. 245. 

15. Colo.—Christ v. Flannagan, 46 
P. 6838, 23 Colo. 140; Otero Canal Co. 
v. Fosdick, 39 P.,.332, 20 Colo, 522. 


Ill.—Johnson vy. Von Kettler, 66 Ill. 
60>) weet, ve Aliens 13" Tk 5:92! 


Ind.—Garner’s Adm’r vy. Board, 27 
Ind. 328; Miller v. Hays, 20 Ind. 451. 

Kan.—City of Garden City v. Hel- 
ler, 60 P. 1060, 61 Kan. 767. 
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however, does not constitute a waiver of error in fail- 
ing to transfer the cause unconditionally,!* nor is er- 
ror in transferring the cause to the wrong court 
waived by failure to request a remand!® or by ap- 


Ky.—Waller v. Logan’s Heirs, 5 B. 
Mon. 515. 


Mich.—Montmorency County v. 
Wiltse, 83 N.W. 1010, 125 Mich. 47. 


Miss.—Prussel v. Knowles, 5 Miss. 
90. 


aR v. Bensen, 76 N.Y. 
629. 


Wis.—Greene v. American Malting 
Co., 140° IN.W.) 1130, 153) Wis: 2146; 
Montgomery v. Town of Scott, 32 Wis. 
249. Contra Bennett v.. Carey, 10 N. 
W. 634, 57 Iowa 221. 


16. Cal.—Westover v. Bridgford, 
144 P. 313, 25 Cal.App. 548; Bohn v. 
Bohn, 116 P. 568, 16 Cal.App. 179. 


Ind.—Daniels v. Bruce, 95 N.E. 577, 
176 Ind. 701; Daniels v. Bruce, 95 N. 
BH. 569, 176 Ind. 151; Street v. Chap- 
man, 29 Ind. 142. 


Ky.—Howe v. Stevenson, 2 S.W. 231, 
84 Ky. 576, 8 Ky.L. 566. 


Minn.—State v. District Court of 
Ramsey County, 210 N.W. 405, 168 
Minn. 519; Webster v. Beckman, 202 
N.W. 482, 162 Minn. 132; City of In- 
ternational Falls v. American Trac- 
tion Co., 195 N.W. 891, 157 Minn. 207. 


N.C.—Belding v. Archer, 42 S.E. 800, 
131 N.C. 287. 


S.D.—George v. Kotan, 101 N.W. 31, 
18 S.D. 437. 


Tex.—American Fidelity & Casualty 
Co. v. Jones Transfer & Storage Co., 
(Civ.App.) 46 S.W.(2d) 1054; Tam- 
men v. Schaefer, 101 S.W. 468, 45 Tex. 
Civ.App. 522. 


[a] Retaining answer.—(1) If ven- 
ue is changed.on the application of 
parties defendant who come into the 
action, in pursuance of their demand, 
the right to question change is waiv- 
ed by plaintiff by retaining the an- 
swer in which the new county is nam- 
ed as the county to which the place 
of trial,has been changed, by reply- 
ing to the answer laying venue in that 
county, and by retaining notice of 
trial similarly entitled. Webster v. 
Beckman, 202 N.W. 482, 162 Minn. 132. 
(2) Plaintiff's retaining answer, in 
which venue was laid in the county 
of defendant’s residence, and serving 
reply before affidavit and demand for 
change of venue were filed, did not 
Waive objection that change of venue 
had not been effected. State v. Ry- 
berg, 211 N.W. 11, 169 Minn. 260. k 


{b] Plaintiffs’ attorneys’ written 
admission of service of the answer, in 
which the venue was laid in a county 
to which it had been changed by an 
ex parte order, is not a waiver of a 
prior demand and notice of the appli- 
cation for such order. Barbour y, 
Fidler, 141 N.W. 88, 31 S.D. 351. 


[c] Change back.—Plaintiff did not 
waive his right to have the venue 
changed back by opposing defendant’s 
absolute right to the first change, and 
finally consenting thereto. Maher y, 
Davis & Starr Lumber Co., 57 N.W. 
357, 86 Wis. 530. 

{[d] Evror in changing trial judge. 
—Where the parties voluntarily en- 
tered upon a trial and proceeded to 
judgment without objection, any er- 
ror in changing the trial judge after 
the first trial was discontinued was 
waived, not being a jurisdictional er- 
ror. Greene v. American Malting Co., 
140 N.W. 1130,'153 Wis. 216. 

17. Chicago, B. & Q. R. Co. v. Cas- 
tle, 135 N.W. 561, 155 Iowa 124. 

18. Gauck v. Advance Finance Co., 
(Mo.App.) 17 S.W.(2d) 576, 
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pearance and trial of the case.1® 


[§ 369] 4. Waiver by Party Obtaining Change. 
A party who procures a change of venue is in no 
position to object to any error or irregularity in 
granting it?° or to object to a trial in the court to 
which he has caused the venue to be changed?! un- 
less such court is entirely without jurisdiction.?? 
the change is made by consent neither party can ob- 
ject if the court has jurisdiction of the subject mat- 
Where the cause is remanded?* the party ob- 
taining the original change may waive objections to 


ter.28 


the remand by appearance?® and 
merits.”° 


[§ 370] R. Appeal and Error—l.In General. 
Under some statutes, an order granting?’ or refus- 
ing?’ a change of venue is final and appealable. Un- 


19. Ferguson v. Davis County, 1 
N.W. 505, 51 Iowa 220. 

20. Coleman v. Floyd, 31 N.E. 75, 
131 Ind. 330; Hernaiz v. Vivas, 20 
Porto Rico 99, 108 [cit Cyc]. 

21. Ill.—McBain v. Enloe, 13 Ill. 76; 
Granger vy. Warrington, 8 Ill. 299. 

Ind.—Center Tp. v. Marion County 
Com rs, 10) Ni. 291, 1£109ind. 579. 


ind /i.-—Watkins Vy. U. 'S:,) 54 =Saw 
Si9) Sind. D231: 


Porto Rico.—Hernaiz v. Vivas, 20 
Porto Rico 99, 108 [cit Cyc]. 


Pg eee v. Ashworth, 31 S.E. 
65. 

{a] TFilustration.—A party who ob- 
tains a continuance cannot afterward 
say that he was not regularly brought 
into court on account of a noncom- 
pliance with the statute, requiring 
the clerk of a circuit court where a 
suit is begun to transmit to the clerk 
of the circuit court to which the cause 
is removed, not only the original pa- 
pers in the cause, but copies of all 
rules and orders made therein, and a 
statement of the costs incurred by 
each party. Carnahan v. Ashworth, 
(Va.) 31 S.E. 65. 

[b] Designation of county in an- 
‘other circuit.— Defendant, having 
moved for change of venue for preju- 
dice of the inhabitants of the county, 
waives:‘its objection to the designa- 
tion of a county in another circuit by 
appearing and going to trial in the 
latter, although it saved exceptions 
in the former, court. Moore v. Wa- 
bash R. Co., 51 Mo.App. 504, 


{c] Failure to transmit original 
papers.—A party who' has obtained a 
change of venue, taken several steps 
in the cause, consented to a continu- 
ance, and, at a subsequent term, sub- 
mitted the cause for trial without ex- 
ception, cannot obtain an order for 
dismissal on the ground that the orig- 
inal papers had not been transmitted 
by the clerk from the county where 
the suit was commenced. Granger v. 
Warrington, 8 Ill. 299. 


22. Coleman v. Floyd, 31 N.E. 75, 
131 Ind: 330; Hernaiz vy. Vivas, 20 
Porto Rico 99, 108 [cit Cyc]. 


23. Radcliff v. Noyes, 43 Ill. 318; 
Burnley v. Cook, 13 Tex. 586, 65 Am.D. 
79; Gonzales v. Gonzales, (Civ.App.) 
256 S.W. 658 [rev on other grounds 
(Tex.) 273 S.W. 798]. 


[a] Appearance as consent see 
Solomon vy. Norton, 11 P. 108, 2 Ariz. 
100; Clark v. State, 4 Ind. 268. 


[b] Appearance and agreement to 


change.—As the service of process, or 
the requisite publication of notice of 
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der other statutes, no appeal Hes from an order de- 


If 


pleading to the har 


the pendency of the suit, becomes un- 
necessary when the solicitors of de- 
fendants enter an appearance and 
agree to a change of venue, the eourt 
to which the venue is changed there- 
by acquires complete jurisdiction. 
Radcliff v. Noyes, 43 Ill. 318. 

24. See supra § 358. 

35. Lake Erie & W. R. Co. v. Low- 
der, 34 N.I. 447, 747, 7 Ind.App. 537; 
Taylor v. Atlantic & P. R. Co., 68 Mo. 
Si 

26. Cupples v. Hood, 1 Mo. 497. 


27. Chase v. Superior Court, 99 P. 
355, 154 Cal. 789; Fitzhugh v. Uni- 
versity Realty Co., 188 P. 1023, 46 
Cal.App. 198; Karst v. Seller, 188 P. 
298, 45 Cal.App. 623. 

[a] Final order.—Under the ex- 
press provisions of the statute, an ap- 
peal from an order changing the place 
of trial of a cause must be taken with- 
in sixty days after the entry or filing 
of the order. It was held that since, 
for the purposes of appeal, the entry 
of an order changing the venue of a 
cause is a final disposition of the 
cause on the part of the court making 
such order, it must be considered as 
final in that court for the divestiture 
of the court’s jurisdiction. Chase v. 
Superior Court, 99 P. 355, 154 Cal. 789. 


28. Hewitt v. Follett, 8 N.W. 177, 
51 Wis. 264; Lynes v. Eldred, 2 N.W. 
557, 47 Wis. 426. 


29. Davis v. Kimball, 36 N.W. 900, 
74 Towa 84; Howard y. Dietrich, 11 
kG ql DUNES 

[a] Refusal as to one of several 
counts.—A refusal to change the 
place of trial as to two of three counts 
in a petition filed in a court held at 
a place other than the county seat, on 
the ground that the court had no ju- 
risdiction of the subject matter of the 
two counts, will not be reviewed 
where the court had jurisdiction of 
the remaining count, and plaintiff, on 
her own motion, struck the two counts 
from the petition. Davis v. Kimball, 
36 N.W. 900, 74 Iowa 84. 


30. Juan v. Ingoldsby, 6 Cal. 439. 

81. Hamrick v. Danville & N. S. 
Gravel Road Co., 30 Ind. 147. 

$2. Rodriguez v. Rodriguez, 382 


Porto Rico 618. 

33. Santalis v. El Zenit, 28 Porto 
Rico 649. 

34 Simmons Hardware 
Healy, 34 Porto Rico 139. 

35. Jackson v. Relf, 8 So. 184, 26 
Fla. 465; Powers v. Reynolds, 12 S. 
W. 298, 553, 89 Ky. 259, 11 Ky.L. 460; 
Prussel v. Knowles, 5 Miss. 90; Love 
v. Henderson, 42 Tex. 520. But see 
Collier v. Wilson, 56 Mo.App. 420 
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nying?® or granting a change,®® or from an order of 
remand.?! <A service of notice of appeal on the clerk 
of the court to which the case has been transferred 
has been held insufficient.*? 
der denying a change of venue has been held not to 
stay proceedings,?? although a default judgment 
pending appeal has also been held a nullity.*# 
jections to a change of venue,®® or to the applica- 
tion,?® or to the affidavit to seeure the change,*’ or 
to the order,’*® or to the court to which the venue is 
changed,*® cannot be made for the first time on ap- 
Error in reinstating a cause wherein a change 
has been granted,*® or in refusing sufficient time to 
perfect it,41 or the erroneous refusal of a change 
of venue, being cause for a new trial, cannot consti- 
tute the ground for an assignment of error.*? 


An appeal from an or- 


Ob- 


(holding that the validity of a change 
of venue from a circuit court in vaca- 
tion may be assailed in the court of 
appeals on the ground of absence of a 
written order by the judge filed with 
the clerk, although all the parties ap- 
pear without objection at the trial in 
ee court to which the change is tak- 
en). 


[a] Objection to transfer of a case 
is properly made in the court where 
the suit was instituted, and a motion 
to remand, in the court to which the 
case is sent, is unnecessary, as the 
exception to the error reserved at the 
time of the transfer follows the rec- 
ord to the court of appeals. Powers 
v. Reynolds, 12 S.W. 298, 558, 89 Ky. 
259, 11 Ky... 460. 


[b] Evifence not considered by 
trial court in granting a change of 
venue cannot be incorporated in the 
reeord on appeal for the purpose of 
sustaining the legality of the trans- 
fer. Del Rio v. Cancel, 32 Porto Rico 
619. 

36. Dunklin County v. 
Mo. 60. 

[a] Failure of all defendants to 
join.— Where part of several defend- 
ants move for a change of venue, 
plaintiff cannot for the first time in 
the supreme court object that the ap- 
plication was not joined in by all of 
defendants, for, if the other defend- 
ants are satisfied, it does not lie with 
plaintiff to make such an objection. 
Dunklin County v. Clark, 51 Mo. 60. 


&7. Gorman vy. South Boston Iron 
Co., 32 Hun .(N.Y.) 71; Cunningham 
v. Turney, 26 N.Y.Wkly.Dig. 542. 


33. Bosley v. Farquar, 2 Blackf. 
ee 61; State v. Dudley, 56 Mo.App. 
450. 

[a] Absence of order.—After the 
trial of a cause in the court to which 
it has been sent by a change of venue, 
the circumstance of the records not 
showing an order for a change of ven- 
ue cannot be assigned for error, no 
objection having been made below to 
the jurisdiction. Bosley v. Farquar, 
2 Blackf.. Gnd.) 61. 


39. Skelly v. Jefferson 
Bank, 9 OhioSt. 606. 

{a] County not “nearest.”—The 
objection that the venue was changed 
to a county not the “nearest” must 
be made, if at all, before the trial, 
or it will not furnish cause for re- 
versal of judgment, on the ground of 
want of jurisdiction. Skelly v. Jef- 
ferson Branch Bank, 9 OhioSt. 606. 


40. Wiley v. Barclay, 58 Ind. 577. 
41. Wiley v. Barclay, supra. 
42. Knarr v. Conaway, 53 Ind. 120. 


Clark, 51 


Branch 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 371] 2. Review. 


will be presumed.*7 


Proceedings. 


43. Cal.—Hanchett v. 
Cal...192. 


Mo.—Buchan vy. Broadwell, 88 Mo. 


Finch, 47 


31 
N.C.—Phillips v. Lentz, 83 N.C. 240. 
S.C.—Gower v. Thomson, 6 S.C. 313. 


Tex.—-City of San Antonio v. Jones, 
28a Texe 19, 


Wis.—Schattschneider Wie John- 
son, 39 Wis. 387; Hungerford v. Cush- 
ing, 2 Wis. 397. 


[a] Grounds.—Where, on a mo- 
tion to remove a cause, no facts are 
stated in the affidavit of applicant as 
grounds for such removal, the ruling 
of the court alone may be reviewed; 
but where the facts are set forth, 
their sufficiency rests in the discretion 
of the judge, and his decision is final. 
Phillips v. Lentz, 83 N.C. 240. 

[b] Local prejudice.—The grant- 
ing of a change of venue on account 
of the prejudice of the people of the 
county in which the action is brought 
rests in the sound discretion of the 
court, and its decision will not be re- 


viewed. Schattschneider v. Johnson, 
39 Wis. 387. 
{c] Prejudice of judge.—An appli- 


cation for a change of venue on ac- 
count of prejudice, must be decided 
by the judge as much by his own con- 
sciousness as by the affidavits pre- 
sented, and as such is not reviewable 
on appeal. Hungerford v. Cushing, 2 
Wis. 397. 


[d] Convenience of witnesses and 
ends of justice.—(1) An order for a 
change of venue for the convenience 
of witnesses and the ends of justice, 
when based on affidavits sustaining 
Such grounds, cannot be reversed by 
the appellate court, although a dif- 
ferent conclusion might have been 
reached if such court had the original 
right to determine the question. Gow- 
er v. Thomson, 6 S.C. 313. (2) Where 
there is a conflict in the affidavits, the 
court’s ruling on an application to 
change a place of trial on account of 
the convenience of the witnesses will 
not be disturbed. Hanchett v. Finch, 
47: Cal. 192. 


44. Cal.—Hanchett v. 
Cal. 192. 


Kan.—St.. Joseph & D. C. R. Co. v. 
Orr, 8 Kan. 419. 


Porto Rico.—Sanchez v. Atlas Com- 
[67 C. J.—15] 


Finch, 47 


Questions of discretion will 
not be reviewed,** nor will the decision of the court 
thereon be disturbed except for manifest abuse.*# 
Findings upon conflicting evidence will not ordinari- 
ly be disturbed,*® although they may be if the evi- 
dence is clearly insufficient to sustain them.*® 
regularity of the proceedings for a change of venue 
The judgment below will not 
be reversed for error if harmless,*® or if cured,*® nor 
will the denial of a change of venue be reversed if 
the complaint fails to state a cause of action.®° 


[§ 372] 3. Disposition of Cause and Subsequent 
Where the judgment is reversed the 


VENUE 


The 


the change.*? 


mercial Co., 27 Porto Rico 522. 


Tex.—City of San Antonio v. Jones, 
28 Tex. 19. 


Wis.—Schattschneider v. Johnson, 
39 Wis. 387. 


B.C.—Goldberg Co. v. Livingstone, 
AS TECH Bie 


[a] In cases of conflicting affi- 
davits (1) the appellate court will not 
generally disturb the discretion of 
the lower court. Sanchez y. Atlas 
Commercial Co., 27 Porto Rico 522: 
(2) In reviewing conflicting affidavits 
relating to change of venue, those 
favoring prevailing party are con- 
sidered true. Pacific States Corpo- 
ration vy. Shephardson, 288 P. 714, 105 
Cal.App. 747. 


{[b] Showing essential to review 
discretion.—A motion for change of 
venue is addressed mainly to the dis- 
eretion of the judge of the district 
court, and his judgment cannot be re- 
viewed unless it appear that injus- 
tice has been done or that some prin- 
ciple has been violated, although a 
different conclusion on the facts pre- 
sented might have been equally satis- 
factory to the appellate court if the 
question had been presented as an 
original one for its determination. 
City of San Antonio y. Jones, 28 Tex. 
19. 


45. Vicens v. Cruz, 20 Porto Rico 
179. 


46. Brown County Farmers’ Ass’n 
VacllerdigBross. Chex.Civ..Apps)ie sts. 
W.(2d) 1067. 

[a] Only facts specifically alleged 
in controverting affidavit to plea of 
privilege can be considered in support 
of venue. Brown County Farmers’ 
Ass’n v. Heid Bros., (Tex.Civ.App.) 37 
S.W.(2d) 1067. 


47. Ex parte Snow, 28 Ark. 471; 
Newman v. Hazelrigg, 96 Ind. 73; Hall 
v. Jackson, 3:Tex. 305; Lego v. Shaw, 
38 Wis. 401. 


48. St. Louis; L M: & SS. Ry. Co, v. 
Sweet, 21 S.W. 587, 57 Ark. 287; Evans 
v. Evans, 5 N.B. 24, 768, 105 Ind. 204; 
Doan v. Emerson, 15 Ont.W.N. 457. 


[a] Erroneous overruling of mo- 
tion for change of venue from the 
county cannot be treated as a harm- 
less error. Evans v. Evans, 5 N.E. 
24, 768, 105 Ind. 204. 


[b] Failure to transmit papers.— 


[§ 373] 4. Fees and Costs. 
may allow fees®* and costs.°° 
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case will be remanded to the court having original 
jurisdiction and not to the court to which the venue 
was changed.*' Where, after trial of the cause after 
a change of venue, the judgment is reversed on the 
ground that there is no authority for the change, the 
only authority that can then be exercised by the 
court to which the change is taken is to return the 
case to the original court,°? and the reversal operates 
to nullify all acts done in the case on and after 


The appellate court 


Although papers in a caSe were not 
filed in a court to which the venue 
was changed ten days before the be- 
ginning of the term, the refusal of 
the court to continue the case to the 
next term is no ground for reversal, 
where no prejudice is.shown to have 
resulted from the court’s action. St. 
Louis, I. M. & S. Ry. Co. v. Sweet, 21 
Saw Sly Di Arkwe 28s 


49. Powers v. Reynolds, 12 S.W. 
298, 553, 89 Ky. 259, 11 Ky.L. 460. 


[a] Error not cured.—Where a 
case is improperly transferred, the 
fact that the party against whose ob- 
jection the transfer was made has 
had an impartial trial does not cure 
the error. Powers v. Reynolds, 12 S. 
W. 298, 553, 89 Ky. 259, 11 Ky.L. 460. 


ae Felt v. Judd, 4 P. 243, 3 Utah 


51. Hamrick v. Danville & N. S. 
Gravel Road Co., 41 Ind. 170; del! 
Olmo vy. Fernandez, 6 Porto Rico 217. 


52. Cargar v. Fee, 39 N.E. 93, 140 
Ind. 572. 


53. Cargar v. Fee, supra. 


54 Searcy v. Superior Court of 
Humboldt County, 190 P. 202, 47 Cal. 
App. 124. 


[a] Thus, when the superior court 
of Humboldt county made its order 
transferring a divorce action to the 
superior court of the city and county 
of San Francisco, it lost all jurisdic- 
tion of the action for all purposes, 
and could not allow plaintiff wife 
alimony for support, and counsel fees 
on defendant husband’s appeal from 
the order; jurisdiction to do so was 
in the superior court of San Francisco 
county. Searcy v. Superior Court of 
Humboldt County, 190 P. 202, 47 Cal. . 
App. 124. 


55. Rogers v. Watrous, 8 Tex. 62, 
58 Am.D. 100. 


{a] Thus, where defendant procur- 
ed a change of venue on the ground 
that the judge was interested, and the 
case, on plaintiff's motion, was strick- 
en from the docket by the court to 
which the change of venue had been 
ordered, the supreme court, on er- 
ror by defendant, remanded the 
case to the original court, at the costs 
of plaintiff in error. Rogers v. Wate 
rous, 8 Tex. 62, 58 Am.D. 100. 
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“VERACITY.* 
VERANDA or VERANDAH.? 


JECTAM MATERIAM.® 


VERBA ACCIPIENDA UT SORTIANTUR EF- 


FECTUM.® 


VERBA AQUIVOCA, AC IN DUBIO SENSU 
POSITA, INTELLIGUNTUR DIGNIORI ET PO- 


TENTIORI SENSU. 


VERBA ALIQUID OPERARI DEBENT.$ © 
VERBA ALIQUID OPERARI DEBENT—DEBENT 


1. Credibility and impeachment see 
Witnesses [40 Cyc 2555]. 


Imputation of falsehood see Libel 
and Slander § 41. 


Synonymous with: 
“Wonesty” 30 C.J. p 457 text and note 
49. 


“Truth” 65° C.J. p 1116. 


§ ren Building restrictions see Deeds 
451. 


3. Webster New Int. D. 


[a] “Part of the dwelling” within 
the meaning of covenants in question 
prescribing the distance from the 
street line within which buildings may 
be erected. McDonald v. Spang, 105 

\ N.Y-S. 617, 620, 55 Misc. 332. 

[b] “Perch” distinguished. — A 
verandah across the whole front of a 
brick building and partially around 
one side of it, made of wood and rest- 
ing on stone pillars, having its own 
roof, and firmly attached to the house, 
is not within a proviso excepting 
“yoreh or projection attached to any 
such dwelling house or shop” from 
the operation of the statute, but is a 
much more important structure than 
those enumerated and an integral part 
of the house, “not a porch or projec- 
tion attached to it.’ Williams v. 
Cornwall, 32 Ont. 255, 258. 


Synonymous with: 
“Piazza 48 °C. J. p. 1178: 
gh cee 49 C.J. p 1083 text and note 


Reser a 49 C.J. p 1087 text and note 


4. A maxim meaning “Plain truths 
need not be proved.” Peloubet Leg. 
Max. [cit Coke Litt. p 16b]. 

5. A maxim meaning “‘Words are 
to be understood with reference to 
the subject-matter.” Black L. D. [cit 
Catesby’s Case, 6 Coke 61b, 62a, 77 Re- 
print 346]. 

[a] Applied in:-: 
cot, 1 Wkly.Rep. 39, 


6. A maxim meaning 


Pinhorn y. South- 


“Words are 


to be taken so that they may have, 


some effect.” Bouvier L. D. 
Bacon Works p 258]. 


7 A maxim meaning ‘“Equivocal 
words, and such as are put in a doubt- 
ful Sense, are (to be) understood in 
the more worthy and effectual sense.” 
Black L. D. [cit Gregory’s Case, 6 
Coke 19b, 20a, 77 Reprint 282]. 


8. A maxim meaning “Words ought 
to work or operate somewhat; words 
ought to have some operation or ef- 
fect.” Burrill L. D. [cit Bacon Max. 
p 18, in reg’ 3; 1 Duer Ins, p 216]. 


[cit 


An open gallery 
or portico, usually roofed, attached to the exterior 
of a building, used for sitting out of doors.* 


VERA PERSPICUA NON SUNT PROBANDO.* 
VERBA ACCIPIENDA SUNT SECUNDUM SUB- 


VERACITY—VERBA FORTIUS ACCIPIUNTOR, ETC. 


INTELLIGI UT ALIQUID OPERENTUR.® 


VERBA ARTIS EX ARTE.'° 
VERBA ATTENDENDA, NON OS LOQUITUR."? 


VERBA CHARTARUM FORTIUS ACCIPIUN- 
TUR CONTRA PROFERENTEM.’? 


VERBA CUM EFFECTU SUNT ACCIPIENDA.** 


VERBA CURRENTIS MONETA TEMPUS SO- 


LUTIONIS DESIGNANT.*+ 


VERBA DEBENT INTELLIGI CUM EFFECTU, 
UT RES MAGIS VALEAT QUAM PEREAT.*® 


VERBA DICTA DE PERSONA INTELLIGI DE- 


BENT DE CONDITIONE PERSON&.*° 


See Verba cum effectu sunt accipienda 
post. 

[a] Applied in: Cook v. Beal & 
Adams, 14 N.Y.Super. 497, 505; Neil- 
son v. Commercial Mut. Ins. Co., 10 N. 
Y.Super. 455, 461; Franks v. Martin, 
1 Eden 309, 320, 28 Reprint 704; Thel- 
lusson v. Rendlesham, 7 H. L. Cas. 
429, 461, 11 Reprint 172. See Bulkley 
vy. Chapman, 9 Conn. 5, 8 [cit Plowden 
156] (“Verba aliquid operari debent et 
cum effectu sunt accipienda’’). 


9. A maxim meaning “Words ought 
to have some effect—they should be so 
interpreted as to give them some ef- 
fect.” 
Case, 8 Coke 93b, 94a, 77 Reprint 616]. 


10. A maxim meaning “Terms of 
art should be explained from the art.” 
Black L. D. [cit 2 Kent Comm. p 556 
note]. 

11. A maxim meaning ‘Words 
should be regarded, not the speaker.” 


Peloubet Leg. Max. [cit Tayler L. 
Gloss. p 566]. 
12. A maxim meaning ‘‘The words 


of deeds are to be taken most strongly 


against the person offering it.” 
Bouvier L. D. [cit Bacon Max. reg 
3; Broom Leg. Max. p 594; Coke Litt. 


p 36a; Noy Max. (9th ed) p 48; 2 
Parsons) Contr. ‘p. )227- See Verba 
fortius accipiuntur contra proferen- 
tem post. 

[a] Applied in: Dime Savings 
Inst. v. Hoboken, 42 N.J.Law 283, 286; 
Benwell v. Newark, 36 A. 668, 55 N.J. 


Eq. 260, 269; Lawe v. Hyde, 39 Wis. 
345, 359; Nind v. Marshall, 1 B.&B. 


319, 334, 5 E.C.L. 659, 129 Reprint 746; 
Barrett v. Bedford, 8 T. R. 602, 605, 
101 Reprint 1569; McKenzie v. Kitt- 
ridge, 4 Can.S.C. 368, 398; Winnipeg 
St. R. Co. v. Winnipeg Electric St. R. 
Co., 9 Man. 219, 268; In re Dartmouth 
School Assessment, 12 N.S. 147, 154; 
Provincial Ins. Co. v. Worts, 9 Ont.A. 
56, 84; Wright v. London L. Assur. 
Co., 5 Ont.A. 225, 238; Williamson v. 
Hand-in-Hand Mut. F. Ins. Co., 26 
U.CiC.P.. COnt.) 266,°2725" In°re Hais- 
ley, 44 U.C.Q.B. (Ont.) 345, 351. See 
Com. v. T. J. Megibben Co., 40 S.W. 
694, 101 Ky. 195, 198, 19 Ky.L. 291 [foll 
Com. v. G. W. Taylor Co., 48 S.W. 399, 
400, 19 Ky.L. 1334] (construing an in- 
dictment, ‘‘applying the rule, ‘Fortius 
contra proferentem’, which applies 
more strongly in criminal than in civil 
cases’). But see per Anglin, J., in 
Ross v. Scottish Union and National 
Insurance Co., 58 Can.S.C. 169, 175, 
176 (“Should the court fill in that 
blank [in fire insurance policy] by 
whatever word the circumstances in- 
dicate, in its opinion, as the most like- 


Peloubet Leg. Max. [eit Fox’s 


VERBA FORTIUS ACCIPIUNTUR CONTRA 
PROFERENTEM.** 


ly to have been in the contemplation 
of the parties, giving . due weight to 
the maxim . It 
involves too great a ioe ‘of ‘making a 
wrong guess’); McFatridge v. Griffin, 
27 N.S. 421, 431 (“This is a 
rule of little if any value, and is to be 
applied only where other rules of con- 
struction fail’). 


13. A maxim meaning “Words are 
to be taken with effect, or so as to 
have effect.” Burrill L. D. [cit Bacon 
Max. p 18 reg 3]. See Verba aliquid 
operari debent ante. : 

[a] Applied in: Thellusson v. 
Rendlesham, 7 H.L.Cas. 429, 461, 11 
Reprint 172; Franks v. Martin, 1 Eden 
309, 320, 28 Reprint 704. 


14, A maxim meaning ‘‘The words 
‘current money’ refer to the time of 
payment.” Bouvier L. D. [cit Le Case 
de Mixt Moneys, Davys 18, 20, 80 Re- 
print 507]. 

15. A maxim meaning “Words 
ought to be understood with effect. 
that a thing may rather be preserved 
than destroyed.” Black Il. D. [cit 2 
Smith Lead. Cas. p 530]. 

[a] Applied in: Empire Rubber 
Mfg. Co. v. Morris, 65 A. 450, 73 N.J. 
Law 602, 610; Mervine v. Sailor, 5 
Phila. (Pa.) 422, 432 (dis op); Cropper 
v. Smith, 2 Good.Pat.Cas. 60, 64. 

16. A maxim meaning ‘Words 
spoken of a person are to be under- 
stood of the condition of the person.” 
Burrill L. D. [eit London v. Mastgate, 
2 Rolle 72, 81 Reprint 667]. 


17. A maxim meaning “Words are 
to be taken most strongly against him 
who uses them.” Black L. D. [cit 
Bacon Max. p 11 reg 3]. See Verba 
chartarum fortius accipiuntur contra 
proferentem ante. 


[a] Applied in: Lockwood v. Jones, 
7 Conn. 481, 436; Shine’s Adm’r v. 
Central Sav. Bank, 70 Mo. 524, 533; 
Smith v. Van Wyck, 40 Mo.App. 522, 
525; Snapp v. Merchants’, etc., Ins. 
Co., 8 Ohio St. 458, 465; Adtna L. Ins. 
Co. v. Wimberly, (Tex.Civ.App.) 108 
S.W. 778, 786; Rowe v. Young, 2 B.&B. 
165, 213, 6 H.C.L. 83, 129 Reprint 921, 
1139; Fowkes v. London, etec., L. As- 
sur, Assocs, 8 vB: Sa 9L7. 929, jase By 
C.L. 917, 122 Reprint 343; Barthel v. 
Scotten, 24 Can.8.C. 367, 374; Phelan 
v. Phelan 2U.C:CP. (COnts).- 275, 282% 
See Troward v. Calland, 8 Bro.P.C. 71, 
77, 3 Reprint 451 (“a rule not to be re- 
sorted to until every other rule of con- 
struction has been unsuccessfully ap- 
plied’); Smith v. Gurnett, 49 Ont.L. 
290, 295 (although the rule, ‘‘which is 
Broom’s paraphrase of the maxim,” 
“seems to be still applied in a proper 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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VERBA GENERALIA, ETC—VERBA QU ALIQUID OPERARI, ETC. 


VERBA GENERALIA GENERALITER SUNT 
INTELLIGENDA.'§ 


VERBA GENERALIA RESTRINGUNTUR AD 
crea treatin REI VEL APTITUDINEM PER- 
ON Z.?° 


VERBA GENERALIA RESTRINGUNTUR AD 
HABILITATEM REI VEL PERSONAM.?° 


VERBA HOMICIDIUM NON EXCUSANT.?1 


VERBA IN DIFFERENTI MATERIA PER PRI- 
US, NON PER POSTERIUS, INTELLIGENDA 
SUNT.*2 ® 

VERBA INTENTIONI, NON E CONTRA, DE- 
BENT INSERVIRE.?? 


VERBA ITA SUNT INTELLIGENDA, UT RES 
MAGIS VALEAT QUAM PEREAT.?+ 


VERBAL. A term often used as meaning oral, 
parol, or unwritten.?® 


Verbal acts.2® What one says or writes are some- 
times called “verbal acts.” 27 


Verbal covenant.” 
verbal promise.”? 

Other phrases: 
spiration.’’%1 

VERBA LEGIS NON EX VULGARI SENSU, 


SED EX LEGIS SENSU; NEQUE LAXUM ET 
PRECARIUM, SED CERTUM ET LEGIBUS PRA- 


Nothing more or less than a 


“Verbal gift,’®° and “verbal in- 


[67 C.d.] 227 


FINITAM 
RUNT.*? 


VERBA MERE :QUIVOCA, SI PER COMMU- 
NEM USUM LOQUENDIIN INTELLECTU CERTO 
SUMUNTUR, TALIS INTELLECTUS PRAFER- 
ENDUS EST.*? 


VERBA NIHIL OPERARI MELIUS EST QUAM 
ABSURDE.?* 


VERBA NON TAM INTUENDA, QUAM CAUSA 
ET NATURA REI, UT MENS CONTRAHENTIUM 
EX EIS POTIUS QUAM EX VERBIS APPARE- 
AT.? 


VERBA OFFENDI POSSUNT, IMO AB BIS 
RECEDERE LICET, UT VERBA AD SANUM IN- 
TELLECTUM REDUCANTUR. °° 


VERBA ORDINATIONIS QUANDO VERIFICA- 
RI POSSUNT IN SUA VERA SIGNIFICATIONE, 
TRAHI AD EXTRANEUM INTELLECTUM NON 
DEBENT.?* 


VERBA POSTERIORA PROPTER CERTITU- 
DINEM ADDITA, AD PRIORA QUA CERTITU- 
DINE INDIGENT, SUNT REFERENDA.?® 


VERBA PRO RE ET SUBJECTA MATERIA AC- 
CIPI. DEBENT.*® 


VERBA QUA: ALIQUID OPERARI POSSUNT 
NON DEBENT ESSE SUPERFLUA.?*° 


INTERPRETATIONEM REQUI- 


case,” the case in question was held 
not to be such). 


18. A maxim meaning “General 
words are to be generally understood.” 
Black L. D. [cit 3 Coke Inst. p 76]. 

19. A maxim meaning “General 
words should be restricted to the 
capacity of the thing or the aptitude 
of the person.” Peloubet Leg. Max. 
[cit Bacon Max. p 10]. 


Applied in: Northwestern 
Nat. Bank v. Keen, 8 Wkly.N.Cas. 
(Pa.) 283, 284. 


20. A maxim meaning “General 
words may be aptly restrained, ac- 
cording to the subject matter or per- 
sons to which they relate.” Morgan 
Leg. Max. [cit Bacon Max. reg 10; 
Broom Leg. Max. p 646]. 


[a] Applied in: Woodruff v. Mor- 
ristown Sav. Inst., 34 N.J.Eq. 174, 176; 
Conover v. Wardell, 22 N.J.Hiq. 492, 
502; Sawyer v. Dodge County Mut. 
Ins. Co., 37 Wis. 503, 519, 523;—-West 
London R. Co. v. London, etc., R. Co., 
P11 'ClB) 327, 8565173 BC lL. 327; 138) Re- 
print 499; Phillips v. Poland, 1 Harr. 
&R. 235, 240; Jenkins v. Power, 6 M. 
&S. 282, 289, 105 Reprint 1248. See 
Fullerton v. Chatham Nat. Bank, 40 
N.Y.S. 874, 17 Mise. 529, 532 [quot 
Broom Leg. Max. p 646] (‘‘verba 
generalia restringuntur ad habilitatem 
rei’). 

21. 
not excuse a_homicide.’’) 
Leg. Max. [cit Lofft p 349]. 

22. A maxim meéaning ‘Words on 
a different subject are to be under- 
stood by what precedes, not by what 
eomes after.” Burrill L. D. [cit Cal- 
vinus Lex. ]. 

23. A maxim meaning “Words 
ought to be more subservient to the 
intent, and not the intent to the 
words.’ Samuelson v. State, 95 S.W. 
1012, 116 Tenn. 470, 498, 115 Am.S.R. 
805 [cit Black Interpr. L. § 34]. See 
Bulkley v. Chapman, 9 Conn. _5, 8; 
Harris’ Lessee v. Potts, 8 Yeates 
(Pa.) 141, 144; Duffy’s Estate, 4 Pa. 


A maxim meaning ‘Words can- 
Peloubet 


Dist. 147, 148, 16 Pa.Co. 300; Phillips’ 
Estate, 11 Pa.Co. 500, 501, 30 Wkly.N. 
C. 241, 10 Pa.Co. 374, 379, 28 Wkly.N.C. 
229, 20 Phila. 140; Stover v. The In- 
surance Co,, 3 Phila. (Pa.) 38, 41; 
McCoy’s Estate, 16 Wkly.N.C. (Pa.) 
243, 244 (all applying ‘“‘verba inten- 
tioni debent inservire’’); Fairchild v. 
Lynch, 42 N.Y.Super. 265, 278 (“verba 
intentioni et non e contra debent in- 
Servire, ut res magis valeat quam 
pereat’’); Sherwood v. Bank of British 
North America, 3 Grant Ch. (Ont.) 
457, 468 (‘‘verba intentioni et non con- 
tra debent inservire’’). 

24 A maxim meaning “Words are 
to be so understood that the subject- 
matter may be preserved rather than 
destroyed.” Bouvier L. D. [cit Bacon 
Max. reg 3; 2 Blackstone Comm. p 
380; 2 Kent Comm. p 555; Plowd. p 
156]. 

[a] Applied in: Peck v. Essex 
County, 20 N.J.Law 457, 466; People 
v. Equitable Trust Co., 96 N.Y. 387, 
394; Jamieson v. London, ete., Loan, 
ete., Co., 23 Ont.A. 602, 622. See Fair- 
child v. Lynch, 42 N.Y.Super. 265, 278 
(‘verba intentioni et non e contra 
debent inservire, ut res magis valeat 
quam pereat’’). 


25. Webster New Int.D. 
46 C.J. p 1130. 


26. As part of res geste see Nvi- 
dence §§ 535-559. 


27. Pawley v. First Nat. Bank of 
Yuma, 256 P. 507, 510, 32 Ariz. 135. 

28. See Covenants § 2. 

29. Dixon v. Sturgeon, 6 Serg.&R. 
(Pa.) 25, 28 (as used in a Summons in 
debt ‘fon a verbal promise and cove- 
nant,” “they mean the same thing”). 

80! “Garr v.1Carr, Lib 1P: 261,264, 
15 Cal.App. 480. See Gifts §§ 21-36, 
56, 57, 103-111. 

31. See Mechanical 40 C.J. p 23 
note 20. 

32. A maxim meaning ‘Words in 
which the law is written are to be in- 
terpreted, not in the vulgar, but in the 


See Oral 


legal sense, and this is not a lax and 
precarious, but a legally certain and 
positive sense.” Morgan Leg. Max. 
[cit Halkerstone Leg. Max. p 184]. 

33. A maxim meaning ‘When 
words are merely equivocal, if by 
common usage of speech they acquire 
a certain meaning, such meaning is to 
be preferred.” Bouvier L. D. [cit 
Calvinus Lex.]. 

34. A maxim meaning “It is bet- 
ter that wcerds should have no opera- 
tion at all than [that they should op- 
erate] absurdly.” Black L. D. [cit 
Calvinus Lex. Jurid.]. 

35. A maxim meaning ‘Words are 
not to be looked at so much as the 
cause and nature of the thing, since 
the intention of the contracting par- 
ties may appear from these rather 
than from the words.’ Peloubet Leg. 
Max. [cit Calvinus Lex. Jurid.]. 


36. A maxim meaning “You may 
disagree with words, nay, you may 
recede from them, in order that they 
may be reduced to a sensible mean- 


ing.” Bouvier L. D. [cit Calvinus Lex. 
Jurid. J. 
37. A maxim meaning “When the 


words of an ordinance can be carried 
into effect in their own true meaning, 
they ought not to be drawn to a for- 
eign intendment.” Burrill L. D. [cit 
Calvinus Lex. Jurid.]. 


38. A maxim meaning “Subsequent 
words, added for the purpose of cer- 
tainty, are to be referred to the 
preceding words which require the 
certainty.” Burrill L. D. [cit Broom 
Leg. Max. p 253 (449)]. 


[a] Applied in: -Bell v. McKind- 
sey, 3 Grant Prr.&App. (Ont.) 9, 43. 


39. A maxim meaning ‘Words 
ought to be understood in faver of the 
thing and subject-matter.” Black L. 
D. [cit Calvinus Lex. Jurid.]. 


49. A maxim meaning “Words 
which can have any effect, should not 
be treated as surplusage.” Peloubet 
Leg. Max. [cit Calvinus Lex. Jurid.]. 
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VERBA QUANTUMVIS GENERALIA, AD AP- 
TITUDINEM RESTRINGUNTUR, ETIAMSI NUL- 


LAM ALIAM PATERENTUR 
NEM?! 


VERBA RELATA HOC MAXIME OPERANTUR 
PER REFERENTIAM UT IN EIS INESSE VI- 


DENTUR.*? 


VERBA RELATA INESSE VIDENTUR.#? 


VERBA SECUNDUM MATERIAM SUBJECTAM 
INTELLIGI NEMO EST QUI NESCIT.*+ 


VERBA SEMPER ACCIPIENDA SUNT IN MI- 


TIORI SENSU.*° ° 


VERBA STRICTA SIGNIFICATIONIS AD LA- 
TAM EXTENDI POSSUNT, SI SUBSIT RATIO.*° 


VERBA SUNT INDICES ANIMI.** 
VERBA TEMERE PROLATA PARUM CURAT 


LEX.?® 
VERBATIM. Phrase: 


41. A maxim meaning ‘Words, 
however general they may be, are re- 
sitrained for the purpose of adapta- 
tion, even though they may admit of 
no corner kind of restriction.” Burrill 
L. D. [cit Prateus; Spiegelius; Zasius 
de Feud]. 

42. A maxim meaning “Words to 
which reference is made in an in- 
strument have the same effect and op- 
eration as if they were inserted in the 
clause referring to them.” Bouvier L. 


Dict. [cit Broom Leg. Max. p 678; 
Coke Litt. p 359]. 

[a] Applied in: Com. v. Pennsyl- 
vania Canal Co., 66 Pa. 41, 56, 5 Am. 
S.R. 329; State v. O’Donnell, 10 R.I. 
42 2476; 1 Cow.Cr. 2385 — Weeks: Vv. 
Maillardet, 14 East 568, 574, 104 Re- 
print 719. 


43. A maxim meaning “Words to 
which reference is made seem to be 
incorporated.” Bouvier L. D. 


[a] Applied in: Com. v. Hart, 11 
Cushy (OMass:) 13013 7olerit Com. -v. 
Jennings, 121 Mass. 47, 50, 23 Am.R. 
249]; Com. v. Shelly, 2 Kulp (Pa.) 
300, 302; Reg. v. Waverton, 17 Q.B. 
562, 570, 117 Reprint 1396, 2 Denn.C. 
i; 339, 169 Reprint 530; Vavasour 

Ormrod, 6 B.&C. 430, 482, 12 B.C.L. 
199, 108 Reprint 509; Bush v. Kinnear, 
6 M.&S. ONO a2 1 2 105 Reprint 1221. 


44. A maxim meaning “There is no 
one who is ignorant that words should 
be understood according to the sub- 
ject-matter.” Bouvier L. D. [cit Cal- 
vinus Lex: Jurid.]. 

45. A maxim meaning ‘Words are 


always to be taken in the milder 
Black L. D. [cit Cromwell’s 


sense. 
Case, 4 Coke 12b, 13a, 76 Reprint 
877]. 

46. A maxim meaning “Words of a 


strict signification can be given a 
wide signification if reason require.’ 
Bouvier L. D. [cit Calvinus Lex. 
Jurid.; Spiegelius]. 

, 47. A maxim meaning “Words are 
the indices or indicators of the mind 
or thought.” Black L. D. [cit Ward- 
ner v. Hardwin, Latch 102, 106, 82 
Reprint 295]. . 

4g. A maxim meaning “The law 
pays little regard to words rashly 
uttered.” Morgan Leg. Max. [cit 
Halkerstone Leg. Max. p 185]. 

49. Phcenix Furniture Co. of Port 


“Verbatim copies.’’4° 


La. 561, 565. 


RESTRICTIO- 


VERBA QUANTUMVIS GENERALIA, ETC—VERDICT 


VERBIS FORMA JUSJURANDI DIFFERT RE 
CONVENIT; HUNC ENIM SENSUM HABERE 
DEBET UT DEUS INVOCATUR.*° 


VERBIS NUNQUAM, SED IPSIUS REBUS, LE- 


TAS.°2 


GES IMPONIMUS.°! 
VERBIS STANDUM UBI NULLI AMBIGUI- 


VERBUM IMPERFECTI TEMPORIS REM AD- 
HUC IMPERFECTAM SIGNIFICAT.°? 

*VERDICT. The word is derived from the Latin 
“veredictum,”°>* meaning a true declaration.®® 
said to have a well-defined signification in law,°® and 


It is 


in connection with trials, the word is elsewhere de- 


fined®’ and treated;°® but in common language the 
word is sometimes used in a more extended sense;°° 
and a “verdict” in literature, is a true saying.®° 
word has been distinguished from “damages,”®! “de- 
cision,’°®? “finding or determination of a court,” 


The 


“findings of fact,’’®4 “findings of fact by the court,”®®* 


Arthur v. Kay, (Tex.Civ.App.) 10 S. 
W.(2d) 422, 424. 

50. A maxim meaning ‘Whatever 
the difference in forms of oaths, the 
meaning of all is the same, for all 
oaths ought to mean the invoking of 
the Deity.” Morgan Leg. Max. [eit 
Grotius pp 2, 13, 10]. 

51. A maxim meaning “Not upon 
words, but upon things, do we impose 
laws.” Morgan Leg. Max. 

52. A maxim meaning ‘Where 
there is no ambiguity, words stand as 


written.” Peloubet Leg. Max. [cit 
Trayner Leg. Max. p 612]. 

53. A maxim meaning ‘“‘The im- 
perfect tense of the verb indicates 


an incomplete matter.’ Bouvier L. D. 


[a] Applied in: Mactier’s Adm’rs 
v. Frith, 6 Wend. (N.Y.) 103, 120, 21 
Am.D, 262. 


54. State v. Blue, 64 So. 411, 134 
See Wright v. Illinois 
& Mississippi Tel. Co., 20 Iowa 195, 
210; State v. Forrester, 103 N.W. 625, 
TATNEDo Ss5.so0: 


55. Wright v. Illinois & Missis- 
sippi Tel. Co., 20 Iowa 195, 210; State 
v. Blue, 64 So: 4117,) 134) a. 561) 565 
State v. Forrester, 103 N.W. 625, 14 N. 
D335, 339. 


“Prye! 65 C.J. p 178. 


eee Kerner v. Petigo, 25 Kan. 652, 
656. 

57. See Criminal Law § 2580; Trial 
§ 846. 

58. See Criminal Law §8§ 2571- 
2613; Trial §§ 847-979. 
aon Kerner vy. Petigo, 25 Kan. 652, 

6. 

606. Doe ex dem. Rowe v. Goetchius 
GL) Sor S30 aed, elcid’, Ala wesed) emo an 
Anthony vy. Anthony, 29 S. EB. 923; 103 
Ga. 250, 251. 

61. Fidelity & Casualty Co. of New 


York v. Huse & Carleton, 172 N.E. 590, 
598, 272 Mass. 448, 72 A.L.R. 1143. 


“Damages” see Damages § 1. 
62. Kerner v. Petigo, 25 Kan. 652, 


656; Froman v. Patterson, 24 P. 692, 
10 Mont. 107, 113. 


{a] By court or referee.—‘‘If the 
decision of the issue was made by a 
jury it is usually termed a ‘verdict,’ 
if made by a referee, or by the judge 
trying an issue without a jury, the 


“instrument of writing,”®® “judgment,”®*? “order ap- 


determination of the issue of fact is 
usually termed the ‘decision’.” Fro- 
ee A By pb 24 P. 692, 10 Mont. 


{b] ‘Decision’ analogous. — In 
view of Remington & B. Code (Wash.) 
§ 368, providing that on a trial by the 
court the finding of the court upon the 
facts shall be deemed a verdict, and 
within rule 70 of court requiring 
the successful party to file a memo- 
randum of costs within five days after 
rendition of the verdict or notice of 
the decision, the court said: ‘In this 
rule, ‘decision’ bears the same relation 
to a nonjury cause as does ‘verdict’ to 


a jury cause.’ Schofield v. Baker, 
ZAI EY Gonos 

“Decision” 18 C.J. p 27. 

63. Bearce v. Bowker, 115 Mass. 
129. 


“Determination” 18 C.J. p 983. 

“Finding”? 25 ‘C52, p" 138: 

64 Froman v. Patterson, 24 P. 692, 
10° Mont. 10%, 113. 

“Pinding of fact’ 
text and notes 13, 14. 


25 C.J. p 1133 


65. McCullagh y. Allen, 10 Kan. 
150, 154. See also Trial §§ 846-849, 
999-1008. 

Ain Hawley v. Barker, 5 Colo. 118, 

[a] Essentially diferent.—Against 


the contention that one was entitled 
to interest upon a verdict, upon the 
ground “that the verdict is an instru- 
ment of writing within the meaning of 
the section,’ (Gen. L. p 513 § 29) pro- 
viding that ‘Creditors shall be al- 
lowed to receive interest mel ete 
specified rate] . . on any bond 
or other instrument of writ- 
ing Th OCS COU Sat: “To 
the first proposition it may be replied 
that the term ‘instrument of writing’ 
as here used, has a definite legal 
meaning, which excludes a verdict as 
something ‘' essentially different.” 
Hawley v. Barker, 5 Colo. 118, 120. 


“Instrument of writing’ see In- 
strument § 3. 


67. Fuentes v. Mayorga, 7 Daly (N. 
Y.) 103, 104. 


[a] “Werdict” not “judgment.”— 
Construing Code Civ. Proc. (old) § 
204 relating to orders of arrest and 
providing ‘that a defendant may ap- 


*By CARLOS M. SANDOVAL (Verdict—Verify inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


pointing administratrix,’’°’ 
count,”®® and “special findings.’ 


Phrases: “After verdict,”*! 
“compromise verdict,’’? 


lie’ verdict,?5° 


Bvendlcire seme Dy) clopee® 


Paws Soeverdict. |. 


“verdict or other decision,”®® and 
verse to the petitioner.”® 


ply ‘before judgment’ to vacate the 
order,” the court, in holding that a 
motion to discharge the order, made 
after verdict and before the entry of 
judgment in the action, was made in 
time, said: ‘Without entering large- 
ly into a discussion of the meaning of 
this term, it may be sufficient to ob- 
serve that a verdict is not a judgment, 
and that a verdict may be had and 
yet no judgment entered upon it.” 
Fuentes v. Mayorga, 7 Daly (N.Y.) 
108, 104. 

“Judgment” see Judgments § 1. 

68. In re Rabell, 162 N.Y.S. 218, 
220,175 App.Div. 345. See also Execu- 
tors and Administrators § 174. 


wee Hawley v. Barker, 5 Colo. 118, 
70. Atchison, etc., R. Co. v. Osburn, 


100 P. 473, 79 Kan. 348, 350. See also 
Trial § 852. é 

71. Bearce v. Bowker, 115 Mass. 
129; Fuentes v. Mayorga, 7 Daly (N. 
Y.) 103, 104. 


72. Bearce v. Bowker, 
129. 

73. See Criminal Law § 2702; 
Trial § 124; Trial §§ 829-832. 


74. Altee v. South Carolina R. Co., 
21 S.C. 550, 558. See also Trial §§ 
415-458%. 

[a] “Power to grant new trial” 
distinguished.—‘‘The power to grant a 
new trial is very different from that 
of directing a _ verdict.” Altee v. 
South Carolina R. Co., 21 S.C. 550, 558. 


“Dismissal or nonsuit’” compared 
and distinguished see Trial § 389. 
75. See infra this note. 


[a] “False verdict is an untrue 
iy Sas rem L. D. [cit 11 Hen. VII 
ce 24). 


76. 


115 Mass. 


New 


See Criminal Law § 2580 text 


and note 21; Trial § 847. 

ae Bearce v. Bowker, 115 Mass. 
129. 

78. See Criminal Law § 2580 text 


and note 22, § 2595. 


yh “Privy verdict” see 50 C.J. p 


80. Withee v. Rowe, 45 Me. 
586. See also Trial §§ 856-868. 

[a] “he only effectual and legal 
verdict is the public verdict.” Withee 
v. Rowe, 45 Me. 571, 586 [cit 3 Black- 
stone Comm. p 377]. 


{b] Phrase defined.—Public ver- 
dict of a jury is one “in which they 
openly declare to have found the issue 
for the plaintiff or defendant.” 
Withee v. Rowe, 45 Me. 571, 586 [cit 3 
Blackstone Comm. p 377]. 


571, 


81. See Criminal Law § 2552; New 
Trial § 124; Trial § 831. 
82. See Criminal Law § 2581 text 


and notes 32-39; Trial §§ 853-855. 
83. See Criminal Law § 2586; Trial 
§ 848. 


“settlement 


VERDICT—VERGE 


of ac- 


VERDIGRIS.°? 


[67 C.J.] 229 


A term which in its broadest 


sense has been held to be broad enough to include 


Phrases: 


digris, POE ay ovale’ 
“sealed ver- 


contrary to 


court. 
acres.” 


84 Bosseker v. Cramer, 18 Ind. 44, 
45. See also infra text and note 86. 


85. Speer v. State, 198 S.W. 113, 
115, 130 Ark. 457; Grippon v. State, 
(Tex.Cr.) 44 S.W.(2d) 735, 736; Bar- 
nard v. State, 221 S.W. 293, 294, 87 
Tex.Cr. 365. See Wright v. Illinois 
& Mississippi Tel. Co., 20 Iowa 195, 


210. See also Criminal Law § 2702; 
New Trial § 124; Trial §§ 829-832. 
[a] “Quotient verdict” distin- 


EA a hse ny State, 198 S.W. 113, 
115, 130 Ark. 457. 

86. Hensley v. Hilton, 131 N.E. 38, 
4 Lot ina 30,95 Robinson Machine 
Works v. Chandler, 56 Ind. 575, 583; 
Bosseker v. Cramer, 18 Ind. 44, 45; 
Marion County Const. Co. v. Kimber- 


lin, (Ind.App.) 184 N.B. 574, 576; Mc- 
Cullagh v. Allen, 10 Kan. 150, 154. 
See also Criminal Law § 2706; New 


Trial $.135. 

[a] Difficult to define.—‘“‘It is not 
always easy to define a verdict con- 
trary to law.” Robinson Machine 
Works v. Chandler, 56 Ind. 575, 583; 
Marion County Const. Co. v. Kimber- 
lin, (Ind.App.) 184 N:E. 574, 576. 


[b] Phrase defined.—(1) “A ver- 
dict. improperly affected by 
any error of law occurring at the trial, 
is a verdict contrary to law.” Robin- 
son Machine Works v. Chandler, 56 
Ind. 575, 583 [quot Hensley v. Hilton, 
13h aN HL y33y 140, 191 “Inds 3092 (both 
quot Marion County Const. Co. v. 
Kimberlin, (Ind.App.) 184 N.E. 574, 
577)]. (2) “A verdict which is con- 
trary to law, is one which is contrary 
to the principles of law as applied to 
the facts which the jury were called 
upon to try; contrary to the princi- 
ples of law which should govern the 
cause.” Bosseker v. Cramer, 18 Ind. 
44, 45 [guot Robinson Machine Works 
v. Chandler, 56 Ind. 575, 583 (adding: 
“We fully approve of this general 
definition’’); Marion County Const. 
Co. v. Kimberlin, (Ind.App.) 184 N.E. 
574, 576]. 

{c] “Werdict . . . defective or 
insufficient in law” distinguished.—In 
construing new trial statute giving as 
one of the grounds for new trial that 
the verdict ‘is contrary to law,’ the 
court said: ‘What is meant by the 
phrase, ‘contrary to law,’ as used in 
the statute? Clearly not a verdict, 
that is defective or insufficient in law 
merely. A verdict may be defective 
and insufficient in law and yet not be 
contrary thereto.” Bosseker v. Cram- 
er, 18 Ind. 44, 45. 


87. Linderman v. Nolan, 83 P. 796, 
16 Okl. 352, 355. See also Criminal 
Law § 2707; New Trial §§ 136-155. 


[a] “Werdict is not sustained by 
sufficient evidence’ equivalent.—Con- 
struing the tex't phrase in a motion for 
new trial, the court said: ‘“‘The motion 
was upon two grounds, one of which 
was ‘Because said verdict is contrary 
to the evidence,’ which is equivalent 
to tthe statutory ground for new trial 


digris or acetate of copper, 
‘verdigris or subacetate of copper. 


VEREDICTUM, QUASI DICTUM VERITATIS; 
UT JUDICIUM QUASI JURIS DICTUM.?®® 


VERGE or VIRGE. 
of the royal court;°® in the presence and view of the 
Also a quantity of land from fifteen to thirty 


“before verdict,??2 both acetate of copper and subacetate of copper.°* 


“directing a verdiet,”74 
“false verdict,”*® “general verdict,”"® “made a ver- 
dict,”** “partial verdict,”*® “privy verdict,”’?® “pub- 
“quotient verdict,’’’? 
dict,”’? “special verdict,’”’** “verdict against law,’+ 
“verdict 
contrary to the evidence,’’®* 
“verdict of innocenee,’®® “verdict of not guilty,’®® 
“verdict was ad- 


“Commercial verdigris,”’®* “distilled ver- 


95 “oure or distilled ver- 


NOT 


In English law, the compass 


‘That the verdict is not sustained by 
sufficient evidence’.” Linderman v. 
Nolan, 83 P. 796, 16 Okl. 352, 355 
88. Woody v. State, 136 P. 430, 10 
Okl.Cr. 322, 325, 49 Lak: AUN.S, 479. 
“Verdict of not guilty” distin- 
guished see infra note 89 [a]. 


83. Woody v. State, 136 P. 430, 10 
Okl.Cr. 322, 325, 49 L.R.A.N.S. 479. 
[a] “Werdict of innocence” dis- 


tinguished.— “A verdict of not guilty 
is not a verdict of innocence. It is 
simply a verdict of not proven in the 
particular case tried, and it is not con- 
clusive against the state in favor of 
any. other person than the defendant 
who was actually acquitted.’’ Woody 
v. State, 136 P. 430, 10 Okl.Cr. 322, 325, 
49 L.R.A.N.S. 479. 


90. Froman v. Patterson, 24 P. 692, 
10 Mont. 107, 113. 


91. Hamblin v. Barnstable County, : 
16 Gray (Mass.) 256, 259. 


92. In Tariff Act see Customs Du- 
ties § 51 text and note 14. 


93. U. S. v. Ducas, 78 FE. 339, 340, 
24 C.C.A. 121 (but holding it was not 
so used by congress in Tariff Act of 
1883, Free List par 635). 

94... U. S..v--Dueas, 78 F.. 339,340, 
24 C.C.A. 121. 


“Pure or distilled verdigris” com- 
pared and contrasted see infra note 
oe aa 

U. S. v. Ducas, 78 F. 339, 341, 
o4° Oca. a lpaale 


“Verdigris or subacetate of copper” 
distinguished see infra note 97 [a]. 


96. U.S. v. Ducas, 78 F. 339, 340, 
24 CCAR 


[a] “Commercial verdigris” com- 
pared and contrasted.—U. S. v. Ducas, 
(8 ES 830, S40, 62a ©.CuAue tents 


97 USS: ve Direassupra. 


[a] “Distilled verdigris or acetate 
of copper” distinguished.—U. S. v. 
Ducas, 78 F. 339, 340, 24 C:ClA. 421. 


{[b] Phrase held not to include 
“acetate of copper” as used in Free 
TiLSty SUIS) VeDUCaSs 7.8) Bie oS ONmaaIn 
a JC CeALe 


98. A maxim meaning ‘A verdict 
is, as it were, the saying of the truth, 
as the judgment is the saying of the 
law.” Peloubet Leg. Max. [cit Coke 
Litt. p 226a]. 


99.7) Black 2. 1D. z 
1. See infra this note. 


[a] In connection with private ex- 
amination of married woman as to 
acknowledgments by her, the court 
said: ‘A member of the Court is ap- 
pointed to take the examination, ac- 
cording to the course of the court; 
this is done in its ‘verge,’ that is, in 
its presence and view.’ Beckwith v. 
Lamb, 35 N.C. 400, 402. See also Ac- 
knowledgments §§ 147, 148. 


2. Black L. D. 


230 [67 C.J.] 


VERIFICATION.* 


something already done;° 


Certifying that the statement 
as made is true;* confirmation or substantiation of 
the certificate that the 


VERIFICATION—VERIFY 


Phrases: 


therein stated are true.1? 


“Affidavit of verification,”?® 
verification,’’+* “verification by a certificate, 


“formal 
15 yey. 


writing is true;* more specifically a confirmation of | jgcation . . by an attorney,”?° “verification by 
the correctness, truth or authenticity of a pleading, areument,”?7 “verification . ‘ by oath,”!5 “veri- 
account or other paper, by affidavit, oath or deposi- | feation of a complaint,”!® “verification of the state- 
tion.” In pleading,* literally, a making out to be | went.’2o and dod ei idetion . . . signed by the 
true;® an assertion of the ability of the pleader to creditor 321 also used adjectively, “verification li- 


prove the matter alleged in his plea;!® an averment 
by the party making a pleading that he is prepared 
to establish the truth of the facts which he has plead- 

and as applied to pleadings 
it has been said that the term means that an 
affidavit must be attached to the plea that the facts 


ed;11 
tice, 


3. See generally Affidavits 2 C.J. 
p 314. See also Authentication 6 C.J. 
p 863; Verify post. 

4. McDonald v. Rosengarten, 25 N. 
H. 429, 134 Ill. 126, 131. 


“Certify” 11 C.J. p 78. 
“Statement” 58 C.J. p 1324, 
“Prue” 65 C.J. p 178. 


5. Board of Medical Examiners of 
Texas v. Taylor, 120 S.W. 574, 56 Tex. 
Civ.App. 291, 293. 


[a] So construed in medical prac- 
tice statute.—(1) In construing Acts 
(1907) p 225 c 123 § 6, declaring that 
within a year after the passage of the 
act-all medical practitioners practic- 
ing under previous laws, and not hay- 
ing received a license from the state 
medical board, shall present to the 
-board evidence of the existence and 
validity of their diplomas or valid ex- 
isting licenses, and shall receive from 
the board a verification license, the 
court, in rejecting the appeal of the 
state board from a suit of mandamus 
against it ‘to compel it to issue such 
license, said: (2) “The duty of verifi- 
cation, imposed on the appellant 
[board] by the law, is to confirm or 
to substanttiate something already 
done.” Board of Medical Examiners 
of Texas v. Taylor, 120 S.W. 574, 56 
Tex.Civ.App. 291, 293 [cit Black L. D.]. 
(3) “The power involved in the veri- 
fication extends to ascertainment of 
the genuineness and valid existence of 
the license previously by law granted 
by authorized boards, and the identity 
of the person named in the license to 
be ‘the person claiming and presenting 
the same.” Board of Medical Exam- 
iners of Texas v. Taylor, supra. 


6. Bouvier L. D. [quot Bader v. 
State, 94 N.H. 1009, 176 Ind. 268, 274]. 


[a] Held separate instrument 
from, that verified.—‘‘The language of 
our statute [Burns St. Annot. (1908) 
§§ 6002, 6008] providing for the filing 
and allowing of claims against coun- 
ties would imply that the claim and 
tthe verification are separate instru- 
ments.” Bader v. State, 94 N.H. 1009, 
176 Ind. 268, 275. 


[b] Includes both swearing and 
certification.—Construing the word in 
Lien L. § 12, the court said: ‘‘Verifica- 
‘tion as used in the statute includes 
both the actual swearing to the truth 
of the statements by the subscriber 
and also the certification thereto by 
the notary or other Officer authorized 
by law to administer oaths.” In re 
James Passero & Sons, 261 N.Y.S. 
661, 663. 

“Certificate” 11 C.J. p 76. 

7. Black L. D. [quot Bader v. State, 
94 N.E. 1009, 176 Ind. 268, 274]; Her- 
bert v. Roxana Petroleum Corporation, 
12 F.(2d) 81, 83 [quot Cyc]. 

[a] Includes both swearing and 


cense.”?? 


VERIFY.?° 


in equity prac- 
recting.”* 


certification.—Construing the word in 
Lien L. § 12, the court said: ‘‘Verifica- 
tion aS used in the statute includes 
both the actual swearing to the truth 
of the statements by the subscriber 
and also the certification ‘thereto by 


the notary or other officer authorized |. 


by law to administer oaths.” In re 
James Passero & Sons, 261 N.Y.S. 661, 
663. 

[b] Oath essential.—(1) In con- 
struing mechanics’ lien statute (Code 
[W. Va. 1906] c 130 § 31), the court 
said: “The verification of the demand 
contemplalted by the statute, 
oath or affirmation taken and adminis- 
tered by and before an officer having 
authority by law to administer and 
certify oaths and affirmations.”  Ty- 
gart Valley Brewing Co. v. Vilter Mfg. 
Co., 184 EB. 845, 849, 107 C.C.A. 169; 
Lockhead v. Berkeley Springs Water- 
works & Impr. Co., 21 S.E. 1031, 40 
W.Va. 553, 556 [both cases quot Jones 
Liens § 1451]. See also Mechanics’ 
Liens §§ 301-308. (2) In construing 
the requirement of removal statute 
that the petition for removal be ‘‘duly 
verified,’ the court said: “It is clear 
that the requirement of a verification 
under modern codes and statutes in 
legal proceedings and pleadings means 
to confirm or substantiate by oath.” 
S. B. McMaster, Inc., v. Chevrolet 
Motor Co., 3 F.(2d) 469, 471. See also 
Removal of Causes § 237 text and 
notes 35-49, 


{c] Oath not always implied.— 
“The word ‘verification’ does 
not always imply an oath. At com- 
mon Jaw, even in legal proceedings it 
did not always or necessarily imply 


an oath.” S. B. McMaster, Ine., v. 
Cberrotet Motor Co., 3 F.(2d) 469, 


Affidavits § 1. 
“Confirmation” 12 C.J. p 424. 
Depositions § 1. 


5 Ae 4 see Oaths and Affirmations 
': Verification of pleading: 

Admiralty §§ 200-203. 

Justices of the Peace § 241. 

Perjury § 75 (when false). 

Pleading §§ 824-864. 


9.) Burrill 6b... .D: /lquoet.-Harp vo 
State, 26 S.W. 714, 59 Ark. 113, 116]. 
See also Pleading §§ 824-864. 


10. Burrill L. D. [quot Harp v. 
State, 26 S.W. 714, 59 Ark. 113, 116]. 


11. Bouvier L. D. [quot Harp v. 
State, 26 S.W. 714, 59 Ark. 113, 1161, 


[a] “Whe old formula was: ‘And 
this the said plaintiff (or defendant) 
is ready to verify’.’” Harp v. State, 
26 S.W. 714,59 Ark. 113, 116 [quot 
Stephen Pl. p 434]. 

12. Forest Oil Co. v. Wilson, (Tex. 
Civ.App.) 178 S.W. 626, 628. See also 


Equity §§ 378-384, 403, 556-559, 639.1R. Co., 


is an) 


[§ 1] A. In Sense of Auditing, Comparing, or Cor- 
To ascertain to be correct;”° to, audit;*°® 
to be corrected if found erroneous;?* to confirm or 


13. Patterson v. City of Brooklyn, 
40 N.Y.S. 581, 582, 6 App.Div. 127 
{quot Frank v. City of New York, 133 
N.Y.S. 434, 436, 75 Misc. 472]. 

14. Marshall v. State, (Neb.) 215 
N.W. 564, 566. 


15. De Witt v. Hosmer, 3 How.Pr. 
284, 285, 1 Code Rep. 26, 6 N.Y.Leg. 
Obs. 317. 


16. S. B. McMasters, Inc., v. Chev- 
rolet Motor Co., 3 F.(2d) 469, 471. 


17. De Witt v. Hosmer, 3 How.Pr. 
284, 285, 1 Code Rep. 26, 6 N.Y.Leg. 
Obs. 317. 


18 De Witt v. Hosmer, supra. 
19. De Witt v. Hosmer, supra. 


20. McDonald v. Rosengarten, 
N.E. 429, 134 Ill. 126, 131. 


21. Hawkins v. Lewes Journal Co., 
119 A. 243, 18 Del.Ch. 317. 


[a] Held not such verification.— 
Where a claim filed by a corporate 
claimant was verified by its treasurer 
against the receiver of another cor- 
poration for a judgment rendered 
against the latter in favor of an in- 
dividual trading under a firm name 
identical with that of claimant, which 
was incorporated after the judgment 
and succeeded to the business of the 
individual, it was held that it was 
not a ‘“‘verification signed by the cred- 
itor,” as required by Court of Chan- 
cery Rules, rule 156, no assignment 
of the judgment to the claimant be- 
ing shown. Hawkins v. Lewes Jour- 
nal Co., 119 A. 2438, 13 Del.Ch. 317. 


22. Board of Medical Examiners 
of Texas v. Taylor, 120 S.W. 574, 58 
Tex.Civ.App. 291, 293 (as used in med- 
ical practice act). See also supra 
note 5 [a]. 


23. See also Verification ante. 


24. See also Audit 6 C.J. p 846; 
Comparison 12 C.J. p 223; Correct l4a 
C.J. p 1427 (verb). 


25. Century D. [quot State v. Tli- 
nois Cent. R. Co., 92 N.E. 814, 832, 246 
Ill. 188, 229]. 


[a] “Ascertain” compared and dis- 
tinguished.—State v. Illinois Cent. R. 
Co., 92 N.E. 814, 832, 246 Ill. 188, 229. 


“Ascertain” 5 C.J. p 604. 


“Correct” i4a C.J. p 1426 (adjec- 
tive). 


26. See 6 C.J. p 847 text and note 
45 (giving “verify” as definition of 
“audit’”). : 

“Audit” 6 C.J. p 846. 


27. Century D. [quot State v. Illi- 
nois Cent. R. Co., 92 N.E. 814, -246 Ill. 
188, 229]. 


fa] “As to verify a statement, 
quotation, reference, account, or reck- 
oning of any kind; to verify the items 
Oreos “pill, or the total amount.” Cen- 
tury D. [quot State v. Illinois Cent. 
92 N.E. 814, 246 Ill. 188, 229}. 


25 


For later cases, developments and changes in the law see Annotations, same title and section number. 


establish the truth of;28 to find correet;2® to make 
certain by comparison;®® to prove;*! to prove to 


be correct or true.®? 


Phrases: ‘“ ‘Ascertain’ 


Owe i. 
statement, . 


29942 


total amount: also 


and ‘verify’ 
ey,”* “compare and verify the transcript,’ 
‘verifies’ an account,’’*> “verify accounts,’’?® 
quotation, [or] reference,’’?? 
. account or reckoning, wae Severity 
by the record, 39 “verify the claim,’*° “verify the 
dimensions, 4 and “verify the items of a bill or the 
“affidavit - verifying the 
claim,”*? and ‘ ‘verifying and ascertaining the accura- 


VERIFY 


[67 C.J.] 231 


fied,”*® “ ‘correct? and ‘verified,’ ”4* and “examined 
and verified quarterly.”*7 


[§ 2] B. In Sense of Authenticating or Swearing 


its aceura- | to. 1. 
“one 
verify 


“verify a 


“cc 


or establish the 


ey of such account ;’’*4 and also “compared and veri- 


; Se aaa 14a C.J. p 1427 note 84 
a]. 

“Erroneous” 21 C.J. p 822. 

28. Century D.; Webster D. [both 
quot State v. Illinois Cent. R. Co., 92 
N.E. 814, 246 Ill. 188, 229]; United 
States Fidelity & Guaranty COpstN: 
Downey, 88 P. 451, 38 Colo. 414, Bae 
120 Am.S.R. 128, 10 L.R.A.N.S. 32 

“Confirm” 12 C.J. p 423. 

“Establish” 21 C.J. p 898. 

29. See infra this note. 

[a] “One ‘verifies’ an account by 
merely adding up or doing the other 
work of mathematical calculation, 
and finding the figures correct, or by 
such comparison of entries and items 
as one: may make and find ‘correct,’ 
and any extent of this is ‘examina- 
tion,’ however superficial.” Guaran- 
tee Co. of North America vy. Mechan- 
ics’ Sav. Bank, ete., Co., 80 F. 766, 777, 
26 C.C.A. 146. 

30. State v. Brown, 91 So. 370, 371, 
83 Fla. 339. 

“Certain” 11 C.J. p 74. 

“Comparison” 12 C.J. p 223. 

“Make” 38 C.J. p 340.- 

31. Harp v. State, 26 
Ark. 113, 116. 

[a] “So to verify by the record is 
to prove by the record.” Harp v. 
State} 26 Sow: 744, +59 Ark? 173), 116. 

“Prove” 50 C.J. p 827. 

32. Century D. [quot State v. Tlli- 
nois Cent. R. Co., 92 N.E. 814, 832, 246 
Ill. 188, 229]; United States Fidelity 


& Guaranty Co. v. Downey, BS e454 
38 Colo. 414, 418, 10 L.R.A.N.S. 3238, 


120 Am.S.R. 128. 

“true” 65 C.J. p 178. 

33. State v. Ilinois 
92 N.B. 814, 832, 246 I11. 

34. State v. Brown, 91 So 
83 Fla. 339. 

35. Guarantee Co. of North Ameri- 
ca v. Mechanics’ Sav. Bank & Tr. Co., 
80 F. 766, 777, 26 C.C.A. 146. 

36. Standard D. [quot State v. 
Trook, 88 N.H. 930, 172 Ind. 558, 560 
(quot Bader v. State, 94 N.E. 1009, 

"176 Ind. 268, 275)]. 

37. Century D. [quot State v. Illi- 
nois Cent. R. Co., 92 Nae 814, 832, 246 
T1l. 188, 229]. 

38. Century D. [quot State v. Ii- 
nois Cént. R. Co., supra]. 

29. Harp v. State, 26 S.W. 714, 59 

Ark. 113, 116. 
“ 40. Patterson v. Brooklyn, 40 N.Y. 
S. 581, 582, 6 App.Div. 127 [quot here 
v. City of New York, 133 N.Y.S. 43 
436, 75 Mise. 472]. 

41. Beattie Mfg. Co. v. Heinz, 
S.W. 188, 120 Mo.App. 465, 475. 

[a] In building contract requiring 
the contractor to “verify the dimen- 
sions” of the detailed drawings, plans, 
and specifications prepared by ‘the ar- 


S.W. 714, 59 


Cent RR: Co.; 
138, 229. 


370, 371, 


97 


chitect, the quoted expression was 
held not to require the contractor to 
ascertain whether or not the archi- 
tect proceeded on a radically errone- 
ous theory in drawing the _ plans. 
Beattie Mfg. Co. v. Heinz, 97 S.W. 188, 
120 Mo.App. 465, 475. 

42. Century D. [quot State v. Illi- 
nois Cent. R. Co., 92 N.E. 814, 832, 246 
Ill. 188, 229]. 

43. Kelley v. City of Flint, 232 N. 
W. 407, 251 ‘Mich, 691, 695. 


44. State v. Illinois Cent. R. Co., 
92° N.E. 814, 246 Ill. 188, 228. 

[a] Phrase construed in railroad 
charter.—Construing a railroad char- 
ter requiring it to submit certain ac- 
counts or statements semi-annually 
to the governor, and providing: “‘For 
the purpose of verifying, and ascer- 
taining the accuracy of such account, 
full power is hereby vested in the 
Governor to examine the 
books and papers of said corporation, 
and to examine, under oath, the offi- 
cers, agents, and employees of said 
company, and other persons;’’ and 
prescribing penalties for false swear- 
ing in connection therewith, the court, 
in holding the governor was thereby 
given broad power, said: “The char- 
ter clearly grants him more than mere 
ministerial power to receive and file 
the account. He is, in terms, granted 
full power to ‘ascertain’ and ‘verify’ 
its accuracy. . fand, after 
quoting the dictionary definitions of 
both words, continued] These defini- 
tions tend strongly to show that the 
Governor was not only authorized to 
fix and determine whether the account 
was correct, but to correct it if found 
erroneous.” State v. Illinois Cent. R. 
Co., 92 N.E. 814, 832, 246 Ill. 188, 229. 

45. State v. Brown, 91 So. 370, 371, 
83 Fla, 339. 

46. Guarantee Co. of North Ameri- 
ca v. Mechanics’ Sav. Bank & Tr. Co., 
S0.E., 766)0/07, 26-.€.C. A. 146. 

47. United States Fidelity & Guar- 
anty Co. v. Downey, 88 P. 451, 38 Colo. 
414, 418, 120 Am.S.R. 128, 10 L.R.A. 
N.S. 323. 

48. See also Authenticate 6 C.J. p 
863; Swear 60 C.J. p 1196. 

49. U. S. v. Farwell, 13 Cust.App. 
61, 63. 


50. State v. Trook, 88 N.B. 930, 172 
Tnd. 558, 560 [quot Bader v. State, 94 


N.E. 1009, 176 Ind. 268, 275]; De Witt 
v. Hosmer, 3 How.Pr. 284, 1 Code Rep. 


26, 6 N.Y.Leg.Obs. 317. 

51. U. S. v. Farwell, 13 Cust.App. 
61, 68; De Witt v. Hosmer, 3 How.Pr. 
284, 1 Code Rep. 26, 6 N.Y.Leg.Obs. 
BHI 

“Proceeding” see Actions § 32. 

52. State v. Trook, 88 N.E. 930, 172 
Ind. 558, 560 Lquot Bader v. State, 94 
N.E. 1009, 176 Ind. 268, 275]. ’ 

53. Bouvier L. D. Beas be Ss. uf 


Farwell, 13 Cust.App. Ma 
shall v. State, 215 N.W. oes "66, 116 


Present Tense.** 
when applied to,*® or when used in,°® legal proceed-. 
ings’' or matters of law,®* the term means the 
swearing to an affidavit ;°* 
to confirm and substantiate by oath,®® or even by ar-. 
geument;°* to confirm by formal oath;*7 to confirm 


As commonly understood, 


to affirm under oath;°* 


authority of, as by affirmation or 


competent evidence;°* to confirm or substantiate by 
proof;°® to establish by evidence;°° to prove to be 


Neh, 45]. 

“Affidavit” see Affidavits § 1. 

“Swearing” see Swear § 2. 

54. Standard D. [quot U. S. v. Far- 
well, 13 Cust.App. 61, 63; McGuffey 
Canning Co. v. Bank of America, Z54 
P. 45, 284 P. 977, 109 Cal.App. 415, 
420; State v. Trook, 88 N.B. 930, 173 
Ind. 558, 560 (quot Bader v. State, 94 
N.E. 1009, 176 Ind. 268, 275)];, Her- 
bert v. Roxana Petroleum Corp., 12 F. 
(2d). 81, 83 [quot Cyc]. But see S. B. 
McMaster, Inc., v. Chevrolet Motor 
Co., 3 F.(2d) 469, 471; Summerfield v. 
Phoenix Assur. Co., 65 F. 292, 296. 


[a] Oath not necessarily implied. 
—(1) “It is true that the term ‘veri- 
fy’ applied to legal papers, generally 
means, or implies, an oath; but it is 
equally true that it does not always 
or necessarily do so.’”” Summerfield v. 
Phoenix Assur. Co., 65 F. 292, 296. (2) 
“The word ‘verify’ , does not 
always imply an oath. At common 
law, even in legal proceedings it did 
not always or necessarily imply an 
oath.” S. B. McMaster, Inc., v. Chev- 
rolet Motor Co., 3 F.(2d) 469; 471. 


“Affirm” 2 C.J. p 380. 
Baek see Oaths and Affirmations 


55. Bouvier L. D. [quot U. S. v. 
Farwell, 13 Cust.App. 61. 63 (both cit 
De Witt v. Hosmer, 3 How.Pr. 284, T 
Code Rep. 26, 6 N.Y.Leg.Obs. 317 [cit 
Walker D.; Webster D.]); Marshall 
yokes 215 N.W. 564, 566, 116 Neb. 

“Substantiate” 60 C.J. p 980. 


56. U.S. v. Farwell, 13 Cust.App. 
61, 63 [cit De Witt v. Hosmer, 3 How. 
Pr. 284, 1 Code Rep. 26, 6 N.Y.Leg. 
Obs. 317]. 


[a] Sometimes one, sometimes the 
other.—‘‘The word ‘verify’ sometimes 
means, to confirm or substantiate by 

oath and sometimes by argument. 
Webster and Walker define it both 
ways. When used in legal proceed- 
ings it is generally employed in the 
former sense.’’ De Witt v. Hosmer, 3 
How.Pr. 284, 1 Code Rep. 26, 6 NVY. 
Leg.Obs. 317 [cit U. S. v. Farwell, 13 
Cust.App. 61, 63]. 

“Argument” 5 C.J. p 280. 


57. Anderson L. Q. [quot Wertz v. 
Lambyori7. uP.) 895 192,043) Mont 47a. 
482]; Standard D. [quot State v. 
Trook; } 88..N.E. ,.930,, 172 Ind. %558, 
560 (quot Bader v. State, 94 N.E. 1009, 
176 Ind. 268, 275)]; Herbert v. Rox- 
ana Petroleum Corp..,’ 2; EY (2d) 81, 83 
[quot Cyc]. 


58. Webster D. [quot State v. 
Lock, 259 S.W. 116, 302 Mo. 400, 412]. 


“Competent evidence” see Evidence 
ie 


59. Webster D. [quot State v, 
Lock, 259 S.W. 116, 302 Mo. 400, 412]. 


SProot” 50-C.J. 4p), 720: 


60. De Witt v. Hosmer, 3 How.Pr. 
284, 285, 1 Code Rep. 26, 6 N.Y.Leg. 


232 [67 C.J.] 


true;°! to substantiate ;°? to support;®? to testify 
or affirm formally or upon oath.*# 


VERIFY 


utory reports,7? it has been said the’ the word has - 
a settled,’* or well known,**® meaning; and refers to 


Phrases: 


tion,”®’ and “verify the claim.’ 


“All which the said defendant is ready 
to verify,”°? “this the said plaintiff (or defendant) 
is ready to verify,”°® “verify pleadings in an ac- 


an affidavit attached to the statement as to the 
truth of the matters therein set forth,’® within the 
personal knowledge of affiant;7* and it has been held 
that the word means 


“sworn to;”*§ and ordinarily 


imports a verity attested by the sanctity of an oath.7® 


[§ 3] 2. Verified. The past tense or past parti- 


 eiple of “verify.’’®® 


As applied to pleadings,’° and 
statements of claims filed with municipal officers,’+ 


Phrases: 


or as used in statutes,** or in connection with stat- 


Obs. 317. 

“Evidence” see Evidence § 1. 

61. Webster D. [quot State v. 
Lock, 259 S.W. 116, 302 Mo. 400, 412]; 


De Witt v. Hosmer, 3 How.Pr. 284, 
ae 1 Code Rep. 26, 6 N.Y.Leg.Obs. 

62. Webster D. [quot State v. Illi- 
nois Cent. R. Co., 92 N.E. 814, 832, 246 
Ill. 188, 229; State v. Lock, 259 S.W. 
116, 302 Mo. 400, 412 (sub verb ‘‘sub- 
stantiate’’) ]. 

[a] “Substantiate’”’ compared.— 
State v. Lock, 259 S.W. 116, 302 Mo. 
400, 412. 

63. Webster D. (sub verb “sup- 
port’) [quot State v. Lock, 259 S.W. 
116, 302 Mo. 400, 412]. 

“Support” 60 C.J. p 1169. 

64. New English D. [quot McGaf- 
fey Canning Co. v. Bank of America, 
294 P. 45, 284 P. 977, 109 Cal.App. 415, 
420]. 

“moestify’ ‘62 C:J:*p 828, 

65. De Witt v. Hosmer, 3 How.Pr. 
284, 285, 1 Code: Rep: 26, 6 N.Y.Leg. 
Obs. 317. 

66. Harp v. State, 26 S.W. 714, 59 
Ark 113. 5116: 

67. Standard D. [quot State v. 
Trook, 88 N.E. 930, 172 Ind. 558, 560 
(quot Bader v. State, 94 N.E. 1009, 176 
Ind. 268, 275)]. 

68. Patterson v. City of Brooklyn, 
40 N.Y.S. 581, 582, 6 App.Div. 127. 

69. See cases infra this section. 

“Verify” supra §§ 1, 2. 

70. Bader v. State, 94 N.E. 1009, 
176 Ind. 268, 274; Patterson v. Brook- 
lyn, 40 N.Y.S. 581, 582, 6 App.Div. 127 
[quot Frank v. City of New York, 133 
N.Y.S. 434, 436, 75 Misc. 472]. See al- 
so Pleading § 824 et seq. 

71. Bader v. State, 94 N.E. 1009, 
176 Ind. 268, 274; Kelley v. City of 
Flint, 232 N.W. 407, Zbl Mach. GOL, 
695; ’Patterson v. Brooklyn, 40 N.Y.S. 
581, 582, 6 App.Div. 127 [quot Frank 
v. City of New York, 133 N.Y.S. 434, 
436, aA Misc. 472]. See also Munici- 
pal Corporations §§ 4638, 4639. 


72. Bristol v. Buck, 194 N.Y.S. 53, 
55, 201 App.Div.*100. 

Var State va. Erook, 988.) N-Es 293.0, 
172 Ind. 558, 560. 

74, Kelley v. City of Flint, 232 N. 
W. 407, 281 Mich. 691, 695; Patterson 
Vv. City of Broeklyn, 40 'N.Y.S. 581, 
582, 6 App.Div. 127 [quot Bader Vv. 
State, 94 N.E. 1009, 176 Ind. 268, 275; 
Frank v. City of New York, 133 N.Y. 
S. 434, 436, 75 Mise. 472]. 


75. State v.‘ Trook, 88 N.E. 930, 
172 Ind. 558, 560. 


76. Kelley v. City of Flint, 232 N. 
W. 407, 251 Mich. 691, 695; Patterson 
v. City of Brooklyn, 40 N.Y.S. 581, 


582, 6 App.Div. 127 [quot Bader v. 
State, 94 N.E. 1009, 176 Ind. 268, 275; 
Frank v. City of New York, 133 N.Y. 
S. 434, 486, 75 Misc. 472]. 

[a] Held to imply oath.—Bader y. 


State, 94 N.E. 1009, 176 Ind. 268, 275; 
State v. Trook, 88 N.E. 930, 172 Ind. 
558, 560; Bristol v. Buck, 194 NUYS: 
53, 55, 201 App.Div. 100; Patterson v. 
City of Brooklyn, 40 N.Y.S. 581, 582, 
6 App.Div. 127; Frank v. City of New 


Morks 133 N.Y.S. 434, 436, 75 Misc. 
472. 
[b] Construing charter require- 


ment that a “verified” claim be pre- 
sented before bringing action against 
a city, the court said: ‘“‘The aver- 
ments on which the liability of the 
city is predicated must be of such a 
nature that, if false, a charge of per- 
jury may be predicated thereon under 
section 14973, 3 Comp. Laws 1915.” 
Kelley v. City of Flint, 232 N.W. 407, 
251 Mich. 691, 695. 


77. Kelley v. City of Flint, supra. 


[a] Personal knowledge required. 
—Where a charter required present- 
ment of a “verified’’ claim, the court 
said: ‘When made by an assignee, it 
must appear that he has such person- 
al knowledge of the facts stated in 
the affidavit that the council may in- 
telligently act thereon.’’- Kelley v. 
City of Flint, 232 N.W. 407, 408, 251 
Mich. 691, 695. 

“Knowledge” 35 C.J. p 919. 

“Personal” 48 C.J. p 1045. 

78. EFrancesconi' v. Independent 
School Dist. of Wall Lake, 214 N.W. 
882, 885, 204 Iowa 307; Ashley v. 


Wright, 19 Ohio St. 291, 296. See 
Hocking Power Co. v. Harrison, 153 


NEE. 155s) 20" 7Onio =p App: 135,39 
(“ ‘verify’ means ‘sworn to’”’). 
[a] In chattel mortgage statute.— 


In construing a statute governing the 
filing of chattel mortgages with the 
township clerk and requiring the 
mortgagee, before such filing, to enter 
a true statement of the amount of his 
claim and that it is just and unpaid, 
which statement must be verified be- 
fore some justice of the peace, or oth- 
er officer authorized to administer 
oaths, the court, in overruling a con- 
tention that such verification was re- 
quired to be authenticated or certi- 
fied, said: ‘Here the statute simply 
requires that the ‘statement’ Shall be 
‘verified,’ that is, ‘sworn to’ before an 
officer authorized to administer oaths. 
And in the absence of any require- 
ment as to a certificate, we think it 
is sufficient that the proper affidavit 
be in fact made, and that for the pur- 
pose of notice to the world no formal 
solemnities are necessary other than 
the signature of the affiant to the 
proper affidavit, and the official state- 
ment of the officer that the affidavit 
was subscribed and sworn to before 


him.’”’ Ashley v. Wright, 19 Ohio St. 
291, 6. 
[b] “Sworn” interchangeable.— 


Construing a statutory requirement 
that lien claims be supported by oath, 
or verified, the court said: ‘The two 
words ‘sworn’ and ‘verified’ in this 
connection are frequently used inter- 
changeably.” Francesconi v. Inde- 
pendent School Dist. of Wall Lake, 


“Duly 
teachers,’”’°° “duly verified,’’*! “must ‘be verified’ by 


signed and verified by such 


214 N.W. 882, 885, 204 Iowa 307. 
“Sworn” see Swear § 4. 


79. Bristol v. Buck, 194 N-.Y.S: 53, 
55, 201 App.Div. 100. 


“Verity” post. 


80. Bristol v. Buck, 194 N.Y.S. 53, 
56, 201 App.Div. 100. 


[a] “Signing” and “acknowledg- 
ing” held insufficient.—Where only 
signed and acknowledged, a petition 
by teachers of a named city, whose 
charter provides for a _ retirement 
fund, to extend thereto the provisions 
of Education L. art 43-B, held not 
“verified” in any manner, as § 1109-b 
requires, the court saying: (1) 
“There must be a signature and also 
a verification, and each by the teach- 
ers. . In no aspect of the sit- 
uation have these petitions been ‘ver- 
ified by such teachers.’” Bristol v. 
Buck, 194 N.Y.S. 53, 55, 56, 201. App. 
Div. 100. (2) “The acknowledgment 
is an authentication or verification of 
the signature of the petitioner but it 
does not extend to the petition. It 
establishes merely that the petition 
was ‘duly signed.’ It proves the iden- 
tity of the person whose name ap- 
pears on the petition, and that such 
person signed the petition. But it 
goes no further.” Bristol v. Buck, su- 


Dra. 
81. Herbert v. Roxana Petroleum 
Corp. 1248.24) $1, 83 B. Mc- 


Master, Ine., v. Chevrolet Motor Co., 
3 F.(2d) 469, 471; Summerfield v. 
Phoenix Assur. Co., 65 FEF. 292, 296; 
Kelley v. City of Flint, 232 N.W. 407, 
251 Mich. 691, 694; Patterson v. City 
of Brooklyn, 40 N.Y.S. 581, 582, 6 
App.Div. 127; Frank v. City-of New 
york: 133 N.Y.S. 434, 436, 75 Misc. 


[a] As referring to oath and not 
to examination.—In construing 
Brooklyn City Charter (L. 1894 ¢ 
568) tit 22 § 30, requiring statement 
of claims against the city, presented 
to eomptroller to be “duly verified,” 
the court said: “The statute re- 
quires the statement to be sworn to. 

That the legislature, in re- 
quiring that the claim be ‘duly veri- 
fied,’ did not refer to a verification 
thereof by an examination of the 
complainant by the comptroller, is 
clear from the plain language of the 
law.” Patterson v. City of Brooklyn, 
40). NY. S3,584, 5825.65 App. Dive, S27 
[quot Frank v. City of New York, 133 
N.Y.S. 434, 4386, 75 Mise. 472 (in con- 
struing Greater New York Charter 
[L. (1901) ¢ 466 § 261])]}. 


[b] As not requiring “attestation 
by affidavit.’”—Construing a fire in- 
surance policy provision requiring a 
certificate as to rebuilding costs to 
be “duly verified’? in connection with 
its use as part of the formal proof of 
loss, the court said: “I do not think 
the phrase ‘duly verified,’ as used in 


the policy, necessarily requires an 
attestation by affidavit.” Summer- 
65 EF. 292, 


field v. Phoenix Assur. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the party,”®? “not properly verified,”’* “not verified 
as required,’”’’4 “not verified by oath, 85 “report shall 


be ‘verified,’ ”8® “shall be verified 
£4 ictatement? shall be 
pleading . . 


‘verified,’ ’’8§ 
must be verified,” verified before 
some justice of the peace, or other officer,” “verified 
by . affidavit,”®1 “verified by certificate, ee 
“verified by oath,’’® “verified by some member of the 
ibm aceepoe “verified by such teachers,’®*® “verified by 


VERIFY 


M1 


‘before filing,”*? 
“subscquent, 


petitioner, 


ing. 


CODY, ie “ 
fied account,’’? 


the lienor,?98 “verified by the oath of the claimant,” 


82. De Witt v. Hosmer, 3 How.Pr. 


284, 285, 1 Code Rep. 26, 6 N.Y.Leg. 
Obs. 317. 
83. Hawkins v. Lewes Journal Co., 


119 A. 243, 13 Del.Ch. 317. 


84. Kelley v. City of’ Flint, 232 N. 
W. 407, 251 Mich. 691, 695. 

85. De Witt v. Ho8mer, 3 How.Pr. 
eg 1 Code Rep. 26, 6 N.Y.Leg.Obs. 

86. State v. Trook, 88 N.E. 930, 172 
Ind. 558, 560. 

{a] Held to imply oath.—State v. 
Trook, 88 N.E. 930, 172 Ind. 558, 560. 

87. Tygart Valley Brewing Co. v. 
Vilter Mfg. Co., 184 F. 845, 849, 107 
CICVALS 169. 

ss. Ashley v. Wright, 19 Ohio St. 
291, 296. 

fa] “That is, ‘sworn to’ before 
some officer authorized to administer 


oaths.’”’” Ashley v. Wright, 19 Ohio 
St. 291, 296. 
89. Van Smith Bldg. Material Co. 


v. Tarboro Hardware Co., 91 S.E. 524, 
525; £73 N.C. 55. 


90. Ashley v. Wright, 19 Ohio St. 
291, 295. 


91. McDonald v. Rosengarten, 25 
N.E. 429, 134 Ill. 126, 130; Harding 
v. City of St. Joseph, 7 S.W.(2d) 707, 
222 Mo.App. 749, 752; “Wertz—v. 
Lamb, 117 P. 89, 92, 43 Mont. 477, 
482; Western Plumbing Co. v. Fried, 
81 P. 394, 33 Mont. 7, 9, 114 Am.S.R. 
799; Ashley v. Wright, 19 Ohio St. 
291, 294; Forest Oil Co. v. Wilson, 
(Tex.Civ.App.) 178 S.W. 626, 628. 


[a] Meaning of phrase.—(1) Con- 
struing Supreme Court Rules, rule 6, 
relating to petitions to establish the 
truth of exceptions disallowed by the 
trial judge, the court said: ‘Rule 6 

. requires that the petition must 
be ‘verified by affidavit.’ This means 
that the truth of all facts which 
the petitioner thinks sufficiently ma- 
terial to be in the petition must 
be supported by oath.” McLel- 
lan v. Fuller, 106 N.E. 851, 219 
Mass. 209, 210. (2) In construing 
Rev. Civ. St. art 4649, (now Rey. St. 
(1925] art 4647), requiring applicant 
for injunction to present his petition 
to the judge “verified by his affida- 
vit,’’ the court said: ‘‘ ‘Verified by his 
affidavit,’ as used in the above stat- 
ute, means proved to be true or cor- 
rect; to establish the truth of; con- 
firmed.” City of Arlington v. Dallas- 
Fort Worth Safety Coach Co., (Tex. 
Civ.App.) 270 S.W. 1094, 1095 [quot 
Bledsoe v. Mack, (Tex. Civ. App.) 57 
S.W.(2d) 869]. 


[b] Verification held sufficient.— 
Under Rev. Codes § 7291, providing 
that the lien shall be ‘‘verified by affi- 
davit,” it was held sufficient that the 
entire lien was in form an affidavit, 
with an itemized statement attached, 
and this being filed it was not neces- 
sary that the lien notice must have 
attached to it a verification in form 
similar to that required for pleadings. 
Wertz v. Lamb, 117 P. 89, 43 Mont. 
477, 482 [cit and foll Bethel v. Chi- 
cago Lumber Co., 17 P. 813, 39 Kan. 
230, 235 (using language to like ef- 


fect where similar provision of Kan- 
sas lien statute was involved) ]. 


{c] Verification held insufficient.— 
(1) A verification of a petition for an 
injunction that the allegations sought 
to be verified “are true and correct to 
the best of my knowledge and be- 
lief’ held not a sufficient verifica- 
tion within Rev. Civ. St. art 4649, 
(now Rev. St. [1925] art 4647) re- 
quiring an applicant’s petition for in- 
junction to be ‘verified by his affi- 
davit.”” City of Arlington v. Dallas- 
Fort Worth Safety Coach Co., (Tex. 
Civ.App.) 270 S.W. 1094, 1095 [cit 
and foll Bledsoe v. Mack, (Tex.Civ. 
App.) 57 S.W.(2d) 869]. (2) Under 
a Statute providing that every person 
wishing to avail himself of the bene- 
fits of the chapter relating to mechan- 
ics’ liens must file a just and true 
account of the amount due, after al- 
lowing all credits, and containing a 
correct description of the property to 
be charged with such lien, “verified 
by affidavit,” a statement of lIfen on 
behalf of a corporation, verified by 
its president on information and be- 
lief, held insufficient. Western 
Plumbing Co. v. Fried, 81 P. 394, 33 
Mont. 7, 9, 114 Am.S.R. 799 [cit and 
foll Benepe-Owenhouse Co. v. Schei- 
degger, 80 P. 1024, 32 Mont. 424, 432 
(where complaint verified on informa- 
tion and belief was held insufficient 
to justify ex parte appointment of 
receiver and allowance of injunc- 
tion) ]. 

92. Hocking Power Co. v. Harri- 
son, 153 N.E. 155, 157, 20 Ohio App. 
135, 139: 


93. De Witt v. Hosmer, 3 How.Pr. 
284, 1 Code Rep. 26, 6 N.Y.Leg.Obs. 
317; Hocking Power Co. v. Harrison, 
ee N.E. 155, 157, 20 Ohio App. 135, 
139. 

94. State v..Trook, 88 N.E. 930, 172 
Ind. 558, 560. 


[a] Oath required.—Banking stat- 
ute, (Acts [1905] p 182 c 109 § 5) re- 
quiring a firm doing a banking busi- 
ness to make reports to the auditor of 
state, “verified by some member of 
the firm, partnership, or the individu- 
al owner of such bank, etc.,’”’ held to 
call for reports under oath. State v. 
Trook, 88 N.E. 930, 172 Ind. 558, 560. 


95. Bristol v. Buck, 194 N.Y.S. 53, 
56, 201 App.Div. 100. 


96. Ponsrok v. City of Yonkers, 
LD NB OE 7. 91 So 25 ae NEY Se O18, 


97. Erancesconi v. Independent 
School Dist. of Wall Lake, 214 N.W. 
882, 884, 204 Iowa 307; Ponsrok v. 
es ho eda Sates 171 N.B.917,-918, 254 

Bae uals 


[a] Notice held not so verified.— 
Notice of a claim against a city for 
damage to property held not “veri- 
fied by the oath of the claimant” as 
required by statute (Second Class 
Cities, Iu: $y244" Civ. Pract... Rules, 
rules 99, 100), where affidavit was 
subscribed by notary only and not by 
claimant. Ponsrok v. City of Yon- 
kers, 171 N.E. 917, 918, 254 N.Y. 91. 


98. Marshall v. State, 215 N.W. 
564, 566, 116 Neb. 45. 


99. Ashley v. Wright, 19 Ohio St.. 
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“verified by the oath of the county attorney,”’®® “ver- 
ified by the oath of the mortgagee,’’®® “verified by the 
“verified by the record,’’” 
‘any pleading is verified, every subsequent plead- 
must be verified : ?”3 also “claim verified by - 
his oath,”4 “complaint verified on information and 
belief,”® “duly verified certificate,’® “duly verified 
statement verified by an affidavit, 
“verified answer must be filed,’’?° 


and “when 


8 “vexj- 


291, 295. 

1. U. S. v. Farwell, 13 Cust.App. 
61°63. 

2. Harp v. State, 26 S.W. 714, 59 


Ark. 113, 116. 


3. Van Smith Bldg. Material Co. 
v. Tarboro Hardware Co., 91 S.E. 524, 
525, 173 N.C. 55. 


4. McGaffey Canning Co. v. Bank 
of America, 294 P. 45, 284 P. 977, 109 
Cal.App. 415, 420. 


[a] Held such claim.—A_third- 
party claim to attached property in 
the form of an affidavit setting out 
facts and sworn to held a “claim veri- 
fied by his oath” within Code Civ. 
Proc. § 689. McGaffey Canning Co. 
v. Bank of America, 294 P. 45, 284 P. 
977,,109 Cal.App. 415, 420. 

5. Benepe-Owenhouse Co. v. Schei- 
degger, 80 P. 1024, 32 Mont. 424, 432. 


6 Summerfield v. Phoenix Assur. 
Co., 65 F. 292, 296. 
7. Hocking Power Co. v. Harrison, 


153 N.E. 155, 20 Ohio App. 135, 139. 


[a] Held to constitute such copy. 
—A copy of an ordinance or measure 
certified as true by the clerk of coun- 
cil held a sufficient compliance with 
Gen. Code § 4227—6, requiring a 
person seeking to file a referendum 
petition against any ordinance or 
measure before circulating petition 
to file a “duly verified copy” of the 
ordinance with the city auditor or 
village clerk. Hocking Power Co. v. 
arr 153 N.E. 155, 20 Ohio App. 


8. McDonald v. Rosengarten, 25 N. 
BH. 429, 134 Ill. 126, 131. 


[a] Held not such statement.— 
Within mechanics’ lien statute, (Rev. 
St. [1874] c 82 p 665, as amended by 
Pub. L. [1887] p 219 § 4) setting forth 
the requirements of the statement to 
be filed by a creditor in order to avail 
himself of the statute, and requiring 
that such statement be ‘‘verified by 
an affidavit,” an affidavit that claim- 
ant “has performed the labor and fur- 
nished the materials set forth in the 
above statement” without stating the 
time when the same was done, held 
not to be the statement required by 
the statute, the court saying: ‘In- 
stead of this being, as required by 
§ 4, supra, a statement verified by an 
affidavit, it is merely an affidavit that 
the claimant ‘has performed the labor 
and furnished the materials’ not ‘as’ 
set forth, but, simply, ‘set forth in 
the above statement of claim’ ete., 
and so may be true, whether the time 
when was such that the lien cannot 
be enforced or that it can be enforced, 
Since ‘performing labor and furnish- 
ing materials’ are acts, merely, and 
mentioning them, only, is not descrip- 
tive, or suggestive of any particular 
time.’ McDonald v. Rosengarten, 25 
N.E. 429, 134 Ill. 126, 131. 


9. Van Smith Bldg. Material Co. 
v. Tarboro Hardware Co., 91 S.E. 524, 
525,173 NVC. t55. 


“Verified complaint” distinguished 
see infra note 12 [b]. 


10. Van Smith Bldg. Material (Co, 
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“verified elaim,”’?t 
itemized statement,’’?? 
statement,”'® and 

*VERILY.1 


tion, confidently,*4 with 
“verity.’’26 


ly 7 


VERITAS, A QUOCUNQUE DICITUR, A DEO 


Lins bees 


v. Tarboro Hardware Co., 91 S.E. 524, 
b2b clio IN-C. 55. 

al.’ | Francesceoni -v. Independent 
School Dist. of Wall Lake, 214 N.W. 
882, 885, 204 Iowa 307. 

[a] Definition of phrase.—“‘A ver- 
ified claim is one supported by oath. 
Such is the universally accepted 
meaning of the term.’ Francesconi 
v. Independent School Dist. of Wall 


ae 214 N.W. 882, 885, 204 Iowa 
[b] Claim held not “verified.”—A 


materialman’s claim, to which an un- 
sworn certificate was attached that 
the amounts stated represented the 
balance due and unpaid, held not ver- 
ified, as required by Acts 38th Gen. 
Assem. c 347 § 2, as amended by Acts 
39th Gen. Assem. ec 147, to entitle 
claimant to recover on school build- 
ing contractor's bond. Francesconi 
v. Independent School Dist. of Wall 


hake, 214 N.W. 882, 885, 204 Iowa 
307. 
12. Van Smith Bldg. Material Co. 


v. Tarboro Hardware’Co., 91 S.E. 524, 
52ow Ao NGOs 55) 


fa] Held not “verified complaint.” 
—Construing Revisal (1905) § 488, 
providing that when ‘‘any pleading is 
verified, every subSequent pleading, 
except a demurrer, must be verified,” 
the court, in holding that a ‘sworn 
statement of an account owing by 
defendant to plaintiff filed in a jus- 
tice’s court was not a “verified com- 
plaint,” said: “The paper called a 
complaint does not state the title of 
the cause, the name of the court, the 
name of the county, or the names of 
the parties, as required in complaints 
section 467 of the Revisal, and is 
properly designated by the justice 
as a ‘verified account’ . . Nor is 
it verified as a complaint. ve Van 
Smith Bldg. Co. v. Tarboro Hardware 
CORT SUAS HP 524515259 1738 IN CAnb oe 

[b] “Verified account” distin- 
guished.—Van Smith Bldg. Material 
Co. v. Tarboro Hardware Co., 91 S.E. 
Hla Dep wlio. INsCe, OO. 


13. Francesconi v. Independent 
School Dist. of Wall Lake, 214 N.W. 
882, 885, 204 Iowa 307. 


14. Harding v. City of St. Joseph, 
7 S.W.(2d) 707, 222 Mo.App. 749, 755. 


As sufficient to constitute “verified 
written notice” see infra note 16 [a]. 


15. Patterson v. City of Brooklyn, 
40° N.Y.S. 581, 582,,6-App.Div. 127; 
Frank v. City of New York,'133 N. 
Y.S. 434, 486, 75 Misc. 472. 


[a] In Greater New York charter. 
—‘The words ‘verified statement,’ as 
used in § 261 [Greater New York 
Charter (Laws 1901, c 466), provid- 
ing that a verified statement of claim 
shall be filed with the comptroller] do 
not refer to a verification of the 
plaintiff's claim upon the examina- 
tion conducted by the comptroller [as 
authorized by § 149], but relate to a 


“verified complaint,”!? “verified, 
“verified petition,’’!* “verified 
“verified written notice.”?® 

Truly,+® in truth,?® in very truth,?° 
really,?! in fact,?* certainly,?? beyond doubt or ques- 
ereat confidence.?° 
word, it has been said, seems to be synonymous with 
“Verily” is as strong a word as “firm- 


la verified paper. 


J 


VERIFY—VERITAS NOMINIS TOLLIT ERROREM, ETC. 


The 
ne DI.32 


TUR.** 


X 


VERITAS DEMONSTRATIONIS TOLLIT ER- 
ROREM NOMINIS.°??® 


VERITAS HABENDA EST IN JURATORE; 
JUSTITIA ET JUDICIUM IN JUDICE.*° 


VERITAS NIHIL VERETUR NISI ABSCON- 
VERITAS NIMIUM ALTERCANDO AMITTI- 


VERITAS NOMINIS TOLLIT ERROREM DE- 


MONSTRATIONIS.?* 


separate and distinct statement which 
a claimant is required to file, ‘show- 
ing in detail the property alleged to 
have been damaged or destroyed and 
the value thereof.’” Frank vy. City 
of New York, 133 N.Y.S. 434, 436, 75 
Misc. 472. 


16. Harding v. City of St. Joseph, 
7 S.W.(2d) 707, 222 Mo.App. 749, 753. 


[a] Service of verified petition 
held to constitute such notice.—Con- 
struing Rev. St. (1919) § 9156 (St. 
Annot. § 1273), providing the manner 
in which notices may be served, and § 
7955, (St. Annot. § 6454) governing 
actions against cities of the first 
class, and requiring service upon the 
mayor, within sixty days, of written 
notice of ‘the claim verified by affida- 
vit, the court, in holding that timely 
service of a certified copy of plain- 
tifPs verified petition, satisfied the 
statute, said: “The gist of this [de- 
fendant’s} contention is, that where, 
as here, the statute requires the giv- 
ing of a verified written notice, the 
paper constituting the notice must be 
actually verified, ‘and not the copy of 
. . The question 
presented is whether or not the de- 
livery of a copy of the verified peti- 
tion is service of a verified written 
notice. We think it was.” Harding 
v. City of St. Joseph, 7 S.W.(2d) 707, 
222 Mo.App. 749, 753. 

17. “Werily believes’ see Affida- 
vits § 72 note 79 [a], § 87 note 24. 

18. Webster D. [quot Gregg v. 
Sigurdson, 215 P. 662, 663, 67 Mont. 


272; Russell v. Ralph, 53 Wis.. 328, 
332, 10 N.W. 518]. 


[a], “Truly” synonymous, as used 
in a statutory provision relative to an 
affidavit for garnishment. Storing v. 
Stutsman, 218 N.W. 223, 225, 56 N.D. 
538i" Lei Century (Ds; Webster New 
Int. D.]. 


“Truly” 65 C.J. p 181. 


19. Webster D. [quot Penn Nat. 
Bank v. Altoona Mfg. Co., 15 Pa.Co. 


320, 322; Russell v. Ralph, 53 Wis. 
S28 isa, wLO NG VWWiswk OM Sella 
20. Webster D. [quot Gregg v. 


Sigurdson, 215 P. 662, 663, 67 Mont. 
272). 

21. Webster D. 
Sigurdson, supra; 
10 N.W. 518, 53 Wis. 


[a] 
in a statutory provision relative to 
an affidavit for garnishment. Stor- 
ing v. Stutsman, 218 N.W. 223, 225, 
56 N.D. 531 [cit Century Di; Webster 
New Int. D.]. 


“Really” 52 C.J. p 1180. 
22. “Fact” 25 C.J. p 335. 


23. Webster D. [quot Gregg v. 
Sigurdson, 215 P. 662, 663, 67 Mont. 
272; Penn Nat. Bank v. Altoona Mfg. 
Col, 15) “Parco: 320) (322s " Russell “v; 
Ralph, 10 N.W. 518, 53 Wis. 328, 332]. 


24. Webster D. [quot Gregg v. 


[quot Gregg v. 
Russell v. Ralph, 
328, 832]. 


“Really” synonymous, as used 


Sigurdson, 215 P. 662, 663, 67 Mont. 
272]. 

[a] “Confidently” synonymous, as 
used in a statutory provision relative 
to an affidavit for garnishment. Stor- 
ing v. Stutsman, 218 N.W. 223, 225, 
56 N.D. 531;~ [cit Century D.; Web- 
ster New Int. D.]. 

25. Webster D. [quot Penn Nat. 
Bank v. Altoona. Mfg. Co., 15 Pa.Co. 
320, 322; Russell v. Ralph, 10 N.W. 
518, 53 Wis. 328, 332]. 

“Confidence” 12 C.J. p 418. 

26. Russell v. Ralph, 10 N.W. 518, 
53 Wis. 328, 332. 

“Verity” post. 


27. See Firmly 26 C.J. p 591 note 
9 [b]. 

28. A maxim meaning “Truth, by 
whomsoever pronounced, is from 
God.” Black L. D. [cit 4 Coke Inst. 
p 153]. 

29. A maxim meaning ‘The truth 


of the description removes an error 
in the name.” Black L. D. [cit Rex 
v. Episcopum Cestr., etc., 1 Ld. Raym. 
292, 303, 91 Reprint 1091]. 

[a] Applied in: In re Bodding- 
ton, 22, Ch.D. 597, 600;' “Camoys” v. 
Bundell, 1'H.L.Cas. 778, 786, 9 Re- 
print 969; Clark v. Bonnycastle, 3 
U.C.Q.B.0:8, (Ont.) °528, 550. 

30. A maxim meaning 
the desideratum in a juror; 
and judgment, in a judge.” 


“Truth: is 
justice 
Peloubet 


Leg.Max. [cit Bracton p 186] 
31. A maxim meaning “Truth 
fears nothing but to be hid.” Bur- 


rill L. Dict. [cit Case of Avowry, 9 
Coke 20a, 20b, 77 Reprint 759]. 

32. A maxim meaning “Truth is 
lost by excessive altercation.” Black 
L. D. [cit Sheffield v. Ratcliffe, Hob. 
334, 344, 80 Reprint 475]. 

33. A maxim meaning “The truth 
of the name removes the error of de- 
scription.” Peloubet Leg. Max. [cit 
Bacon Max. p 25]. 


[a] Applied in: Doe v. Rouse, 5 
C.B. 422, 426, 57 E.C.L. 422, 136 Re- 
print 942. But see Garland v. Bever- 
Tey, 9 Ch. D. 218, 218 (construing a de- 
vise to “William Garland, the eldest 
son of the testator’s nephew, John 
Garland,” where there was no such 
person, but there was a William Gar- 
land, who was the younger or young- 
est son of the testator’s nephew, 
John Garland. “The maxim which 
finds its expression in Lord Bacon’s 
Maxims of the Law (1), as Veritas 
nominis tollit errorem demonstrati- 
onis, has been pressed upon me as 
entitled to great weight in the deci- 
sion of this case; but it is a maxim 
from which I feel it exceedingly diffi- 
cult to derive any light. What are 
the conditions under which that max- 
im is to be applied? You must first 
find the ‘veritas nominis,’ that is, 
you must find the true intent of the 
testator as expressed in the name. In 


*By CHARLHS RPZNIKOFF (Verily—Vesture inclusive). 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 


: VERITAS, QUA MINIME DEFENSATUR, ETC—VERY 


VERITAS, 
PRIMITUR; 
BAT.*4 


VERITATEM QUI NON LIBERE PRONUNCI- 
AT, PRODITOR EST VERITATIS.*® 


VERITY.** 


other thing to fact;?* truth.®® 


VERMILLION. Chemically speaking, a mereuri- 


al preparation.*°® 
VERMIN.** 


imals, or insects, collectively.4? 


VERMUTH. The word has been defined as a 


liqueur,*® a sort of mild cordial.*# 


the next place, you must find that 
there is ‘error demonstrationis,’ that 
is to say, you must find that the dem- 
onstration or description is inaccu- 
rate. But when I have found those 
two things-I want no maxim at all. 
It appears to me, therefore, that it 
is like a pilot who comes on board 
your vessel when you have got into 
harbour. It gives you guidance when 
you are safe through the _ shoals. 

Lord Bacon, however, has ex- 
plained the maxim in a way which, 
if it is to be followed, does undoubt- 


edly afford some assistance. He 
says: ‘There be three degrees of cer- 
tainty: 1. Presence; 2. Name; 3. 


Demonstration or Reference. Where- 
of the presence the law holdeth of 
the greatest dignity, the name in the 
second degree; and the demonstra- 
tion or reference in the lowest, and 
allows the error or falsity in the less 
worthy.’ That is to say, if there be 
the name and demonstration, and the 
two cannot fit one and the same ob- 
ject, you are to take the name and 
neglect the demonstration—you are 
to presume the error or falsity to be 
in the demonstration and not in the 
name. Having applied the rule to 
land, and to the subject-matter of the 
gift, he applies it to the object of the 
gift. He says: (2) ‘The like reason 
holds in demonstrations of persons 
that have been declared in demon- 
Stration of lands and places, the 
proper name of everieone is in cer- 
taintie worthiest, next are such ap- 
pellations as are fixed to his person, 
or at least of continuances, as sonne 
of such a man, wife of such a hus- 
band; or addition of office, as clerke 
of such ar+Court,’ ) [but] my 
decision does not rest upon the prin- 
eiple of any presumption er infer- 
ence of the law in favour of the name 
over the description taken abstract- 
edly. . - I have inquired of my- 
self, looking at the will and the cir- 
cumstances of the case, in which is 
the probability of error the greater, 
in the name or in the description? 
I answer that the probability of er- 
ror is greater in the description than 
in the name, and therefore hold that 
the devise was to William and not 
to the eldest son,” per Fry, J 


34. A maxim meaning “Truth 
which is not sufficiently defended is 
overpowered; and he who does not 
disapprove, approves.” Black L. D. 
[cit 3 Coke Inst. p 27]. 

35. A maxim meaning “He who 
does not speak the truth freely is a 
traitor to the truth.” Bouvier L. D. 
[cit 4 Coke Inst. Hpil.]. 

36. “Verily” synonymous see ante. 

37. “Real”? 52 C.J. p 1155. 


‘rrne”?’ 65 C.J. p178. 
38. “Fact”? 25 C.J. p 335. 
39. Webster D. [quot Russell v. 


QUA MINIME DEFENSATUR OP- 
ET QUI NON IMPROBAT, APPRO- 


The quality of being very true or 
real;*7 consonance of a statement, proposition, or 


The term includes noxious little an- 


“cordial” 


been distinguished from “wine, 
or “liqueur.’’*® 
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745 and also from 


VERSATI SUNT IN ARTE SUA BENE QUA 


VERSION.* 


PROBATUUM IIS OMNES PRUDENTES ILLA 
ADMITTERE SOLENT.** 


VERSUS. Against.*® 


VERTIGO. Dizziness, giddiness; a condition in 
which the individual or the objects around him ap- 


pear to be whirling about.°° 


VERY. Exceedingly, excessively, extremely, in 


a high degree, remarkably, surpassingly, to no small 


extent.°! 


“Vermuth” has | “extraordinary. 


Ralph, 10 N.W. 518, 53 Wis. 328, 332]. 
orrutcn’, 65. C.J 2 p14 6: 
40. Boving v. Lawrence, 3 F.Cas. 
No. 1,711, 1 Blatchf. 607. 
41. Constructive eviction see 


Landlord and Tenant § 993. 


Implied covenant or warranty see 
Landlord and Tenant §§ 661, 662. 


42. Webster D. [quot Ben Har 
Holding Corporation v. Fox, 263 N. 
Y.S. 695, 700]. (“as -squirrels, rats, 


mice, worms, flies, bugs, etc.’’). 

[a] “Cricket” not included.— 
“While a cricket is technically an 
insect and a bug, it would appear 
from a study of his life, that instead 
of being obnoxious, he is an intel- 
lectual little fellow, with certain at- 
tainments of refinement and an in- 
defatigable musician par excellence.” 
Ben Har Holding Corporation vy. Fox, 
263 N.Y.S. 695, 700. 


43. Standard D. [quot Taylor v. 
Treat, 153 F, 656, 657]. 


“Tiqueur” 37 C.J. p 1263. 


44, Century D. [quot Taylor v. 
Treat, 153 F. 656, 657]. See Batjer 
VA USS.) 28 Cust.App603 162) licitrCen- 
tury D.] (‘not a wine, but a cordial 
as defined by lexicographers’’). 

“Cordial” 13 C.J. p 1235. - 

45. Taylor v. Treat, 153 F. 656, 
657, 658 (“it is not denominated a 
wine [in dictionaries quoted supra], 
nor do the definitions of wine in ei- 
ther Gap ines allude to vermuth. 

he fluid has no other trade 
name or ps eae except as vermuth sim- 
pliciter, and is in the minds of Amer- 
ican dealers and consumers an arti- 
cle of its own class, having no more 
mental relation to wine than char- 
treuse has to brandy’). See supra 
note 44. 


[a] “As to the composition and 
principal ingredients of vermuth, 
there can be no doubt, whether the 
French or Italian article be consid- 
ered. The basis of manufacture is 
a white wine, frequently a blend or 
mixture of several wines of varying 
cost, to which is added sufficient alco- 
hol to raise the spirituous proportion 
to about 15 per cent., and the mixture 
is completed by the addition of herbs, 
spices, and sugar in quantities and 
proportions depending on the manu- 
facturer’s taste and _ tradition—but 
always including some wormwood, 
from the German name for which 
plant the finished product takes its 
title—and both name and thing have 
been known in the countries of ori- 
gin for more than 100 years. 
while both here and abroad vermuth 
is commonly referred to by that name 
only, the complete title of the prod- 
uct is in Italy ‘veno vermouth,’ and 
in France ‘vin de vermouth’—names 
sufficiently recognizing its vinous na- 


The word has been distinguished from 
1952 


pares Taylor v. Treat, 153°. 656, 
ol. 
[b] “In consumption it appears to 


be used in Latin countries as a bever- 
age in like manner as wines of similar 
strength, but in the United States it 
has not received wide recognition ex- 
cept as a component of the native 
‘mixed drink.’’”’ Taylor v. Treat, 153 
F.. 656, 657. 
“Wine” [40 Cyc 2121]. 


46 See Customs Duties § 37 note 
10 [a](1). 

47. A maxim meaning 
dent men are supposed 
things approved by those 
the particular art or rule 
they are regulated.’ Morgan Leg. 
Max. [cit Calvin’s Case, 7 Coke la, 
19, 77 Reprint 377]. 


48. “Blake any other version” see 
Copyright and Literary Property § 
264 note 66 [a], § 304 note 68 [a]. 


49. Smith v. Butler, 25 N. H. 521, 
523 (“It is said in the argument that 
the plea is not wholly in the English 
language; that ‘Vs! stands for ‘ver- 
sus,’ and that ‘versus’ is not an Eng- 
lish word; that the plea should have 
been entitled Smith ‘against’ Butler. 
But ‘vs.’ and ‘versus’ have been too 
long used in legal practice, and their 
meaning is too well understood, to be 
open to the objection stated. They 
have, in fact, become engrafted upon 
the English language, at least so far 
as they are used in this country in 
legal proceedings. Their meaning is 
well understood, and their use quite 
as appropriate as the word ‘against’ 


“All pru- 
to admit 
expert in 
by which 


could be’). “Vs” see Abbreviations § 
2 note 4 [b]. 

“Against” 2 C.J. p 400. 

50. Century. D- [quot Post’ v. 


Grand Lodge, A. O. U. W., 232 N.W. 
140, 144, 211 Iowa 786 (“a term quite 
commonly used’”’ in this sense) ]. 


51. Webster D. [quot. Shriver v. 
Union Stockyards Nat. Bank, 232 P. 
1062, 1066, 117 Kan. 638]; Parker xX. 


Boston, ete., R. Co., 79 A. 865, 872, 
84 Vt. 329, 
[a] Instruction in an _ action 


against a carrier for personal inju- 
ries, in which the expression “the 
highest degree of care, skill, and dil- 
igence, known to very careful, skill- 
ful, and diligent persons” is used, is 
not erroneous because of the use of 
“very’’; “In the connection the word 
was used, it meant that servants of 
carriers of passengers must be per- 
sons who are careful in a high de- 
gree—to no small extent.” Southern 
R. Co. v. Burgess, 42 So. 35, 143 Ala, 
3864, 370. 


“Excessively” 23 C.J. p 181. 


52. Southern R. Co. v. Burgess, 42 
So. 35, 143 Ala. 364, 370 (‘‘ ‘very,’ in 
common parlance, has not the same 


236 [67 C.J.] 


Very well. The phrase may mean assent, and 
again, it may mean the strongest dissent: 
flection, gesture, and manner are the only indica- 
tors by which the phrase may be properly inter- 


preted.°* 


Other phrases: 
“very fast,”>> “very fine stock,’’®¢ 
funeral,’’>? 
“very satisfactory,” 


meaning as ‘extraordinary,’ and, used 
in the charge in the connection it was, 
it does not express that superlative 
degree of diligence or care that would 
follow the use of the word ‘extraordi- 
nary’’’). 


“Extraordinary” 25 C.J. p 296. 


53. Oullahan v. Baldwin, 35 P. 310, 
100 Cal. 648, 655. 


54. Landusky v. Beirne, 80 N.Y.S. 
238, 80 App.Div. 272, 274 (of an in- 
surance company, “a company which 
would be able and willing to pay in 
the event of a loss’). 

Bor Barker Va psOStonmoa Mite Ets, 
79 A. 865, 870, 84 Vt. 329. 

[a] “Merely relative’ expression, 
the “meaning and effect [of which] 
must depend upon the unknown factor 
of the witness’ personal views regard- 
ing standards of speed.’’ Diamond v. 
Weyerhaeuser, 174 P. 38, 39, 178 Cal. 
540 [quot McKinley v. Dalton, (Cal. 
App!) 17 Po(2d)) £60,162)" But see 
Moore v. Northern Texas Traction 
Co., 95 S.W. 652, 653, 41 Tex.Civ.App. 
583 (although ‘‘very fast” is a term 
“of relative meaning, yet, when ap- 
plied to a particular object—a street 
car in this ‘instance—they [‘‘very 
fast” and a similar term] are suffi- 
ciently definite to enable the jury to 
say whether or not the car was tray- 
eling in excess of seven miles per 
hour’). Of a train as running faster 
than eight miles an hour see Fast 25 
C.J. p 675 note 13. 


56. Stumpp, etc., 
34 NYS. 9125), 913. 


57. Mackovsky v. Manhattan R. 
Co., 11 N.Y.S. 649, 650 (‘applied to 
a particular individual, [the term] 
generally has reference to the pre- 
vious social status and pecuniary con- 
dition of the person to be interred, 
for what might be considered extrav- 
agant in one case would be seemingly 
moderate in another’’). 


58. Ratliff v. Quincy, O. & K.C. R. 
Co., 94 S.W. 1005, 1008, 118 Mo.App. 
644 (as used in a letter making a 
claim against carriers of livestock, 
“to say that the term refers only ‘to 
loss of weight is to place a meaning 
upon it obviously not justified by the 
context’’). 


59. Warner v. Warner, 
630, 637, 235 Ill. 448. 


60. See Satisfactory 56 C.J. p 130 
text and note 61. 

61. See Carriers § 1387 note 69 
[a](1). 

62. Clayton v. Fletcher Savings & 


Co. v. Lynber, 


85 N.E. 


Trust Co., (ind. App.)-155 N.H. 539, 
543. 
63. Martin’s Ex’x y.. Martin, 25 


Ala: 201,.211 (Cof “one’s general char- 
acter for truth and veracity, “in com- 
.-mon parlance, but another mode of 
saying that it was bad in that re- 
gard’’). 
64. Wessel: 
Army and Navy 5 C.J. p 289. 
Bill of sale see Reformation of In- 
struments § 25 


“In a very good company,”*4 


“very heavy shrink,?®® ¢ 
“very severe,”®1 


VERY—VESSEL 


tone, in- 


VESSHEL.°* 


stantial payment, 
{[§ 1] A. As Craft for Navigation. 
In an enlarged and general sense, 
any structure intended to float upon the water;°° 


1962 63 


and “very unfavorable. 


“Vessel” means 


specifically, any structure used, or capable of being 


wvery handsome 
59 
‘very rich, 
66 
very sub- 


Commerce §§ 43, 88. 
Exemption see Customs Duties § 59. 


Licensing enemy vessel see Ambas- 
sadors and Consuls § 39. 


Marine Insurance 88 C.J. p 993. 
Navigable Waters 45 C.J. p 398. 
Neutrality Laws 46 C.J. p 1. 
Offenses: 


Against immigration laws see 
Aliens §§ 67-75. 
Arson § 13. 


Engaging in slave trade see Slaves 
§ 3. : 


Larceny § 250. 
On: 


High seas see Criminal Law §&§ 
216-221; Extradition § 64. 


Rivers forming state boundaries 
see Criminal Law § 215. 


Piracy 48 C.J. p 1206. 
Pilots 48 C.J. p 1182. 
Salvage 56 C.J. p 1. 


Taxation see Commerce § 135; Mu- 
nicipal Corporations § 4367; Tax- 
ation § 172. 

Towage 63 C.J. p 1. 

War [40 Cyc 296]. 

Wharves [40 Cyc 892]. 

65. Adams v. Farmer, 1 E. D. 


Smith (N.Y.) 588, 589. 
“Structure” 60 C.J. p 665. 


66. Reinhardt v. Newport Flying 
Service Corporation, 133 N.E. 371, 372, 
232 N.Y. 1175, 18 ‘A.L.R. 1324. 


[a] Hydro-aéroplane.—“‘Such a 
plane is two things: a sea- 
plane and an aeroplane. To the ex- 
tent that it is the latter, it is not a 
vessel, for the medium through which 
it travels is the air. To the 
extent that it is the former, it is a 
vessel, for the medium through which 
it travels is the water. . oe vee 
true that the primary function is 

movement ‘in the air, and that 
the function of movement in the wa- 
ter is auxiliary and secondary .. 
[but] the plane is a vessel . 
when it is in the fulfillment of “its 
function as a traveler through water, 
and has put aside its functions and 
capacities as a traveler through air.” 
Reinhardt v. Newport Flying Service 
Corporation, 1338 N.E. 371, 232 N.Y. 
115, 118, 129, 18 A.L.R. 13824. “‘Sea- 
plane” 56 C.J. p 1147. 


[b] Statutory definitions.—(1) 
“The word ‘vessel’ includes every de- 
scription of water craft or other arti- 
ficial contrivance used, or capable of 
being used, aS a means of transpor- 
tation on water.” USCA tit 1 § 8 
[quot The Showboat, 47 F.(2d) 286; 
The Ark, 17 F.(2d) 446, 447; City of 
Los Angeles v. United Dredging Co., 
14 F.(2d) 364, 365; Gonzales v. U. S. 
Shipping Board WMmergency Fleet 
Corporation, 3 F.(2d) 168, 170, 171; 
The Devonshire, 13 F. 39, 41]. See 
also Admiralty § 60; Maritime Liens 
§ 19. (2) ‘“ ‘Vessel’ shall be under- 
stood to comprehend every descrip- 


used, for transportation upon water;®® any strue- 
ture made to float upon the water for the purpose 
of commerce or 
steam, or oars;°! 


war, whether impelled by wind, 
a craft for navigation on the wa- 


tion of vessel navigating on any sea 
or channel, lake or river.’”’ Rev. St. § 
4612, as amended by Comp. St. § 8392 
[quot Gonzales v. U. S. Shipping 
Board Hmergency Fleet Corporation, 
supra (holding a ship “which is en- 
tirely out of commission and laid up 
for any considerable period of time, 
and which is plainly with- 
drawn from navigation,’ one of a 
number of ‘useless hulks eventually 
to be sold as junk,” “simply an island 
composed of wood and ‘rusted iron’ 
not included); George Leary Const. 
Co. v. Matson, (Va.) 272 F. 461, 463]. 
(3) “Every description of watercraft 
or other contrivance used, or capable 
of being used, as a means of trans- 
portation in water or tin water and 
in air.” Tariff Act (1922) § 401 [quot 
Port Huron & Sarnia Ferry Co. v. 
Lawson, 292 EF. 216, 219 (includes 
ferryboats) ]. (4) “The term ‘ves- 
sel’ includes all water craft and oth- 
er artificial contrivances of whatever 
description and at whatever stage of 
construction, whether on the stocks 
or launched, which are used or are 
capable of being or are intended to be 
used as a means of transportation on 
water.” Shipping Act of 1916, as 
amended by Comp. St. Annot. Suppl. 
(1919) § 8146a [quot Gonzales v. U. 
S. Shipping Board Emergency Fleet 
Corporation, supra]. 


[c] In Philippines (1) “the word 
‘vessel’ serves to designate every kind 
of craft by whatever particular or 
technical name it may now be known 
or which nautical advancements may 
give it in the future.” .Commentaries 
on the Code of Commerce (2 General 
Review of Legislation and Jurispru- 
dence p 136) [quot Yu Con y. Ipil, Al 
Philippine 770, 780}. (2) “A ‘ves- 
sel’ is any kind of craft, considering 
solely the hull.” Escriche Dicciona— 
rio [quot Yu Con. v. Ipil, supra]. (3) 
“Vessels,” in its “grammatical mean- 
ing,” designates “every kind of craft, 
large or small, whether belonging to 
the mer chant marine or to the navy;” 
its “juridical meaning”’ ‘does not dif- 
fer essentially from the grammatical 
meaning; ‘vessel’ also designates 
“every craft, large or small, so long 
as it be not an accessory of another, 
such as the small boat of a vessel, of 
greater or less tonnage. This defini- 
tion comprises both the craft intend- 
ed for ocean or for coastwise navi- 
gation, as well as the floating docks, 
mud lighters, dredges, dumpscows or 
any other floating apparatus used in 
the service of an industry or in that 
of maritime commerce”’ Blaneo 
[quot Yu Con v. Ipil, supra]. (4) 
“Vessel” includes a “banca.” Yu 
Con v. Ipil, supra. 


67. Webster D. [quot Yarnberg v. 
Watson, 4 P. 296,13 Or. 11,18]; John 
pete Bro. v. Ludeling, 27 La.Ann. 


[a] Railroad not included within 
a code provision relative to “carrying 
personal property for hire in ships or 
other vessels.” John Chaffe & Bro. 
v. Ludeling, 27 La.Ann. 607, 611. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= = 


VESSEL 


ter;°* a locomotive machine for transportation over 
rivers, seas, and oceans;°? a vehicle in which men 
or goods are carried on the water.7° It must be a 
vehicle suitable, at least, to carry men or goods upon 
water, by whatever means propetled;7! it is the 
purpose and business of the craft, and not its form 
or its means of propulsion, that determines whether 
it is a “vessel.”7? In maritime law, “vessel” is a 
ship,*® brig, sloop, ory any other eraft used in navi- 
gation.‘* As to what “vessel” means and ineludes 
relative to admiralty jurisdiction generally,’® col- 
lision*® and maritime liens™ specifically, the word 
is defined elsewhere; as to what it includes relative 
to certain statutory regulations,*® the statutory lim- 
itation of a shipowner’s liability,7® liability for per- 
sonal injuries of seamen,*® and a seaman’s lien for 
wages,*! the word is discussed elsewhere. “Vessel’’ 
may include a ship of any magnitude.*? However, 
the word has been distinguished from “boat;”’* and, 
in common parlance, small row boats or sail boats 
are not included in “vessel,’’** nor are scows.8® On 
the one hand, ‘‘vessel” has been held to be equivalent 
to “eraft;”*8*® on the other, it has been distinguished 
from “craft” and “water eraft.”87 In common us- 
age, “vessel” describes a structure so far completed 
as to be capable of being used as a means of trans- 
portation on water.** In a statute, the significa- 
tion of “vessel” depends upon the nature of the 
enactment, upon the purpose intended by the act.*® 
Thus, in many statutes, it denotes a particular class 


68. Barker v. Inhabitants of Town | [d]. 
of Fairhaven, -163 N.E. 901, 902, 265 


84. Lambert v. Staten Island R. | [4] 


[67 C.J.] 287 


or kind of “vessel.”®° As used in a statute, the word 
has been held to be broad enough to include tackle, 
apparel, furniture, and appurtenances.*? 


A vessel “lost’’®? is one that is totally gone from 
its owners against their will, so that they know 
nothing concerning it, either whether or not still 
existing; or one which they do know is to them no 
longer within their use and control, either from cap- 
ture by an enemy or pirates, or by a known founder- 
ing, or by sinking by a known storm or collision, or 
by a total destruction by shipwreck.®? 


Phrases: “All vessels used on . . . rivers or 
in inland nayigation,”®* “any British armed vessel- 
of-war,”®> “any ship, vessél, boat, or raft,” “any 
vessel,’”’®* “boats, vessels, and other craft to be rowed 
or worked, vee OBritish vessel, fo oe carry ingame ; 
in ships or other vessels,”! “coasting vessel,”? “coast- 
wise vessel,”? “employed as a merchant vessel,’’* 
“every vessel whose master shall knowingly violate 
any of the provisions of this act [Chinese Exclusion 
Act], “fishing vessel,’® “flogging . . . on board 
of any vessel,’’” “flogging on board vessels of com- 
merce,”® “following vessel,”® “foreign vessel,”’!° “for 
the collection of demands against skips and ves- 
sels,”1! “in vessels employed by authority of law,’’+? 
“landing from such vessel,’’?? “master or managing 
owner of the vessel,”’!4 “no master of any vessel,”’!>® 
“no such vessel,’+® “overtaken vessel,”!? “sailing 
vessel,’’18 “sail vessels,”?° “ship or vessel,’’?° “ships 


Woe Armed 5 C.J. p 285 note 88 


Mass. 333. wee Ws ae A eet Sg Best sed v. 96. See Ship § 5 text and note 50. 
69. Warn v. Easton, ete., Transit | Inhabitants o own o Mairhaven, 97. 
Co., 2. N.Y.S. 620, 622. 163 NE» 901, 902, 265 Mass. 333 | 9,020, Beat et Yr ake ost lee 
70. i. Se Open Boat, oT. ¥F.Cas. ( vesse i 28 arger an a common 
No. 15,967, 5 Mason 120, 134. rowboat”); Farmers’ Delight v. Law- 7 ee v. Combe, 7 A.&E. 788, 
rence, 5 Wend. (N.Y.) 564, 565 (“It|@ 412, 112 Reprint 667. 


71. Yarnberg v. Watson, 4 P. 296, 
29 Tpeho, Ore 1; the 

72. Warn v. Easton, etc., Transit 
Co:,°2, N-Y.S: 620, 622. See The Dev-, 
onshire, 13 F. 39, 41 (‘‘a vessel.is none 
the less one on account of the man- 
ner of her propulsion, whether by 
oars, sails, or steam’); The Manhat- 
tan, 16 F.Cas.No. 9,020, 2 Ben. 88 
(“a steam vessel is hone the less a 
vessel, in respect to her being water- 
borne, because she is propelled iin 
whole or in part by steam’’). 85. 


73. See Ship § 1 text and note 24. | rence, 

74. Bouvier L. D. [quot Crawford note 84, 
v. Collins, 45 Barb. (N.Y.) 269,- 271, 86. 
30 How.Pr. 398]. 

75. See Admiralty §§ 60-62. 

76. See Collision p 1021 text and 
note 16. 

77. See Maritime Liens §§ 19, 21, 
225 

bank 

78. See Shipping §§ 32, 876, 877.| 104.” 

79. See Shipping §§ 1105-1107. 

80. See Seamen § 670. 

81. See Seamen §§ 488, 489. 


$2. Tisdell v. Combe, 7 A. & HE. 
788, 796, 34 E.C.L.. 412, 112 Reprint 
667 (per Williams, J.). See Bland- 
ford v. Morrison, 15 Q.B. 724, 731, 69 90. 
B.C.L. 724, 117 Reprint 633 (“vessel” 


boats, sail 


small 
bors. 


lance; 


note 67 [d 


Smith 
TOKO Dae HC 


context’). 


never could have been the intention of 99. 
legislature to embrace within 1 
these acts [authorizing the arrest of = 
ships or vessels] the innumerable row 
scows and other 2. 
craft which crowd our har- 
They are not designat- 
ed as ships or vessels in common par- 


boats, 


those terms are usually ap- 71 

plied to vessels of a larger class’’). 
“Rowboat” distinguished see Col- 

lision p 1022 note 16 [b]. 

pee Farmers’ Delight v. Law- 6. 
h Wend. (N.Y.) 564, 565, supra 


Blandford v. Morrison, 15 Q.B. 8. 
124, 732, 69 HNC.L. 
633 (construing statute). 


“Craft? 15°C. J. p 1342) 10. 
87. See jus ee ne Liquors § 364 


88. R. R. Ricou & Sons Co. v. Fair- 
Morse & Co., 


s9. Adams v. Farmer, 
(N.Y.) 588, 589. 
"| ford v. Morrison, 15 Q.B. 724, 731, 69 
117 Reprint 633 
meaning must be regulated by the 15. 


Adams v. Farmer, 
Smith (N.Y.) 588, 589. 


See Shipping § 6. 


See supra note 67 [a]. 
Ship § 5 text and note 72. 


ScemligiG Ineo oke 

3. See Pilots § 32. 

4. Eastern Transportation Co. v. 
Us oy 47 S.Ct. 289, 293, 272° U.S. 675, 
L.Ed. 472 [quot The Snug Harbor, 
46 F.(2d) 148, 145]. 

5. See Aliens § 118. 


See Collision p 1023 text and 
note 52. 


7. See Seamen § 750. 
See Seamen § 749. 


724, 117 Reprint} 9, See Collision p 1023 text and 
note 54 


See also 


ne Foreign 26 C.J. p 889 text 
and note 66. 


11. Pendleton v. Franklin, 7 N.Y. 
508, 510, 512, Seld. Notes 11, 11 N.Y. 
Leg. Obs. 101. 


12. See Army and Nav 77 te 
1 E. D.J|and note 19. : vat oe 


See;Bland-| \ 13.5 See Aliens § 67. 

See Master § 1 note 60 [a]. 

The Devonshire, 13 F. 39 40, 8 
Sawy. 209. 

1, E. D. 16. The Devonshire, supra; The 

Meme Lens 16 F.Cas.No. 9,020, 2 Ben. 


11 -E(2d) 103; 


(“its 14. 


“may denote a large or small ves-| 9), gee Aliens § 118 note 72 [a]. 

sel’). 92. See Lose 38 C.J. p 243 note 95] 17. See Collision p 1025 text and 
83. See Pelee a. ae 1 Pr. | [pb]. note 75. 

Edw.Isl. 126, 133 (as used in a pro- 18. See Collisi 1 text a 

cs P 2 A ‘ 93. Collard v. Eddy, 17 Mo. 354, . ee Collision § ext and notes 

vision Jtative te the Rower 4 lmmbese | ge6 tquot Hunter Si, Lous, ctor [627% Sall 94 Cp 1119 ‘ext and 

sels, a boat does not come within the | TT@nsp. Co., 25 Mo.App. 660, 664]. AS TINS ie 

meaning of ‘vessel’). See Boat 8 94. Grays Landing Ferry Co. v. 19. See Collision p 1025 text and 

1133 text and notes 24-26;|Stone, 46 F.(2d) 394, 395. See also | note 81. * 


C.J. p 


Intoxicating Liquors § 3864 note 67 Shipping § 1106. 


20. See Ship § 5 text and note 66. 
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and vessels,”*! “ship, steamboat, or vessel,’’?? “sin- 
gle vessel,”’?? “steamboat, ship or vessel,”** “steam 
vessel,”?° “steam vessel under steam,”?® “to all spac- 
es appropriated to the use of steerage passengers 
in vessels propelled in whole or in part by steam,”?* 
“vessel aground,””® “vessel at sea,”*° “vessels 
bound to the United States,”°° “ ‘vessel’ engaged in 
navigation and commeree,”*! “vessel making coast- 
ing voyages,’°®? “vessels making the ecapture,”** 
“vessel of a foreign state,’°4 “vessels of com- 
meree,”*®> “vessel of the United States,”°° “vessel 
or conveyance,”*? “vessel used in navigation ;”3§ 
also, adjectively, as in the phrase “vessel hazard.”*® 
{§ 2] B. As Utensil. “Vessel,” as a utensil, is a 
general term.*® It includes a bottle,*+ but has been 
distinguished from a refrigerator, although the lat- 
ter may contain liquor.*? 


Phrase: “Other vessels.’’*# 


VEST. [§ 1] A. In General. <A technical word** 
of substantial import,*® said to be of well-established 
and well-recognized meaning.*® To “vest” has been 


“Ship or vessel of war’ see Ship]! sea peril,” not to an injury received 


VESSEL—VEST \ 


defined ‘as to give an immediate, fixed right of present 
or future enjoyment;*’ to give a legal or equitable 
seizin.*® The normal sense of the word “vest” is to 
indicate a present and immediate interest as distin- 
guished from one that is contingent.49 Whatever 
may have been the original meaning of the word as 
denoting the investiture of the fee, “vest” is now 
appled to estates in personalty as well as to estates 
in land.®° Intransitively, “vest” has been defined 
as to come or descend, to devolve, to take effect as a 
title or right.°1| Whether found in a constitution, a 
statute, or a document, “vest” may be construed with 
reference to the subject matter to carry out the in- 
tention of the provision wherein it is found, as in 
the case of any other word or phrase.°” 


As conferment of ownership or possession. . To 
“vest” has been defined as to confer ownership of a 
property upon a person, to invest a person with the 
full title to property ;°* but it has been said that the 
word does not necessarily mean a vesting of the fee, 
or absolute ownership.°* On the one hand, to “vest” 
has been defined as to put in possession, to put more 


Co. 392, 393 (“the word ‘vest’ does not 


§ 5 text and note 67 


“Ship or vessel of war belonging to 
an enemy” see Ship § 5 text and note 


68 i 
text and note 73. 


21. See Ship § 5 
22. See Ship § 5 text and note 70. 
23. See Single 58 C.J. p 738 text): 


and note 37. 


24. See Maritime Liens § 19 note 
10 [a]. 
25. See Collision p 1020 text and 


notes 91—95. \ 

[a] Statutory definition.—One that 
is “propelled in whole or in part by 
steam.” USCA tit 46 § 361 [quot 
Craig v. Gulf Barge & Towing Co., 
159 S.E. 424, 426, 201 N.C. 250]. 

26. See Collision p 1025 text and 
note 84. ; 

27. The Manhattan, 16 F.Cas.No. 
9,020, 2 Ben. 88. 


28. See Aground 2 C.J. p 1022 note 
4 [a]. 

29. See Sea § 1 text and note 22. 

30. The Sylvia II, 28 F.(2d) 215, 
217. 

31. Mark v. Portland Gravel Co., 
278 P. 986, 987, 130 Or. 11. 

32. Standard Dredging Co. vy. Bar- 
nalla, 163 S.H., 367, 368, 158 Va. 367. 


33. U.S. v. The Mangrove, 23 S.Ct. 
343, 188 U.S. 720, 724, 47 L.Ed. 664. 


834. See Foreign 26 C.J. p 889 note 
66 [b]. 

35. U. S. v. Cutler, 25 H.Cas.No. 
14,910, 1 Curt. 501, 502. 

36. See Shipping § 6. 

37. Bluefields Fruit & S. S. Co. v. 
Western Assur. Co. of Toronto, 265 F. 
221, 226. 

38. Weeks v. Ross, [1913] 2 K.B. 
229, 232. See Shipping § 876. 


39. Employers’ Liability Assur. 
Corporation v. American Packing Co., 
88 So. 481, 483, 125 Miss. 874 (as used 
in a policy insuring a company can- 
ning shrimp against liability for in- 
jury to employees, but excluding lia- 
bility for an injury due to ‘vessel 
hazard,’ the term refers to ‘an in- 
jury received by an employee in the 
operation of a vessel, or while carry- 
ing on the necessary work of the 
plant through the operation of a ves- 
sel, and has reference to the risk of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


904, 908); 


from the top of a process kettle by 
an employee engaged in repairing an 
idle launch). 

“Hazard” 29 C.J. p 236. 


40. Old Tavern Farm v. Fickett, 
HST AS 305,125) Mie. 1/23) 26; 


“Utensil” 66 C.J. p 377. 


41. Old Tavern Farm v. Fickett, 
131 A. 305, 125 Me. 123, 126. 


“Bottle” 9 C.J. p 143. 

42. J.D. Dler Brewing Co. v. Camp- 
bell, 71 BP. 825, 66 Kan. 361, 364. 

43. Old Tavern Farm v. Fickett, 
131 As °305, 125 Me. 123,126. 


44, Carroll v. Perpetual Trustee 
Co., Litd., 22 Austr.C.L.R. 423, 433 
(per Isaacs, J., and Rich, J.). 


45. Bouvier L. D. [quot Carroll v. 
City of Newark, 158 A. 458, 461, 108 N. 
J.Law 323]. 


46. Smith v. Proskey, 79 N.Y.S. 
851, 39 Misc. 385, 388. 


47. Anderson L. D. [quot Barton 
v. Thaw, 41 Pa.Co. 396, 405]; Bouvier 
L. D. [quot Stewart v. Harriman, 56 
N.H. 25, 29, 22 Am.R. 408; Carroll v. 
City of Newark, 158 A. 458, 461, 108 N. 
J.Law 328; Thornton v. Zea, 55 S.W. 
798, 22) Tex.Civ.App. 509, 511 (quot 
Anderson v. Menefee, (Tex.) 174 S.W. 
Post v. Bailey, 159 S.E. 
524, 546, 110 W.Va. 504]. See Busick 
v. Busick, 115 N.E. 1025, 1029, 65 Ind. 
App. 655 (“vest” “has been defined to 
signify an immediate right of present 
or future enjoyment’). 


[a] Similar definition.—"To give 
or confer formally or legally an im- 
mediate fixed right of present or fu- 
ture possession, occupancy, or enjoy- 
ment of.” Century D. [quot Busick 
vy. Busick, 115 N.E. 1025, 1029, 65 Ind, 
App. 655]. 

[b] “Revert” distinguished.—Bu- 
sick v. Busick, 115 N.B. 1025, 1029, 
on PD. 665. “Revert” 545 C.cs p 
4 . 


48. Kent Comm. [quot McClellan’s 
Estate, 70 A. 737, 221 Pa. 261, 264 
(quot Barton vy. Thaw, 41 Pa.Co. 396, 
405; Post v. Bailey, 159 S.E. 524, 526, 
110 W.Va. 504)+J. 


“Seizin” 57 C.J. p 99. 


49. In re Stocker’s Estate, 103 A. 
885, 886, 260 Pa. 385. See infra § 2. 
See also Baker’s Estate, 8 Pa.Dist.& 


necessarily have a contingent sense’’). 


50, In re McClellan’s Estate, 70 A. 
737, 738,'221 Pa. 261. See infra § 2 
text and note 81. 


51. Century D. [quot Busick v. 
Busick, 115 N.E. 1025, 1029, 65 Ind. 
App. 655]. 


“Descend” 18 C.J. p 791. 
“Devolve” 18 C.J. p 1034. 


5@. Ross v. Trustees of University 
Gt Series: 228 P. 642, 649, 31 Wyo. 

[a] To make “payable” may be in- 
volved within the meaning of ‘‘to 
vest.” Phillips’ Estate, 205 Pa. 504, 
5o A, 210, 2115 97 -AmiS.R.(43r (eit 
Ross v. Trustees of University of 
Wyoming, 228 P. 642, 649, 31 Wyo. 
aoe Baker’s Hstate, 8 Pa.Dist.&Co. 
392, 393. 


“Vested” as meaning “payable” see 
Payable 48 C.J. p 575 text and note 4. 


53. Standard D. [quot Smith v. 
ae 19 -N.Y.S., 851, 39 Misc. 385, 


54 Ross v. Trustees of University 
pea Reuse 228 P. 642, 649, 31 Wyo. 

[a] In a statute (1) declaring a 
street to be vested in the local board 
of a parish, construing the meaning 
of “vest,” “I am disposed to hold that 
this ‘street’ vests without any prop- 
erty in the freehold of the soil. The 
word ‘vest’ may have two meanings; 
it may mean that a man acquires the 
property usque ad coelum and to the 
center of the earth, but I do not think 
that to be its meaning here. One con- 
struction of the word ‘vest’ here is 
that it gives the property in the soil, 
the freehold, the surface, and all 
above and below it; but that would 
be such a monstrous thing to say to 
be necessary for the proper control 
of the streets by the local board, that 
I cannot suppose it to mean such a 
thing. . . . The meaning I should 
like to put upon it is that the street 
vests in the local board qua street; 
not that any soil or any right to the 
soil or surface vests, but that it vests 
QU TETLSS they pron. The meaning I 
put upon the word ‘vest’ is, the space 
and the street itself, so far as it is 
ordinarily used in the way that 
streets are used, shall vest in the lo- 
cal board.” Coverdale v. Charlton, 4 


VEST 


or less formally in occupation, to place or put in 
possession or at the disposal of,°* and has been con- 
strued as meaning “to take effect in possession ;”*® 
but on the other hand, the word has been defined as 
meaning to pass or devolve as a matter of right or 
title, irrespective of any immediate right of posses- 
sion.°* However, while the word may have a double 
meaning, one to denote a vesting in interest, and the 
other to denote a vesting in possession,°® it has been 
said that the word primarily means vested in interest 
as distinguished from vested in possession.>® 


Vest in.°° Applied to the subject matter of prop- 
erty, the ordinary legal significance of “vest in” is 
to give a property in.®t Phrases: “To vest in her 
in fee upon the decease of my said wife,”’®? and “vest 

‘in and belong to.’’68-64 


Vest in interest. To pass or devolve as matter of 
right or title, irrespective of any immediate right of 
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Vest in possession. To pass in possession or im- 
mediate right of possession.®* 


[§ 2] B. Vested.°® While on the one hand, “vest-’ 
ed” has been said to have a well-understood mean- 
ing,®® and to have a proper legal meaning, like every 
other word, unless the context controls it,7° it has, 
on the other hand, been said to be a flexible word,** 
and capable of bearing more than one meaning.’? It 
has been defined as accrued,*® fixed, settled, absolute, 
having the character or giving the rights of absolute 
ownership not contingent, not subject to be defeated 
by a condition precedent.’4 Primarily, “vested” is 
to be interpreted as’ meaning free from all contin- 
gency."° In this sense, it is nearly equivalent to 
“nossessed.”?® However, the word is often used in 
a different sense from its technical or strictly legal 
meaning;** thus, “vested” has been construed to 
mean not subject to be divested or indefeasible;** 


possession.® 5-66 


Q.B.D. 104, 116, 117 (per Bramwell, 
L. J.) [quot Ross v. Trustees of Uni- 
versity of Wyoming, 228 P. 642, 650, 
31 Wyo. 464]. See per Collins, M. R., 
in Finchley Electric Light Co. v. 
Finchley Urban Dist. Council, [1903] 
1 Ch. 437, 440 (“it has been decided 
by a long series of cases that the 
word ‘vest’ means that the local au- 
thority do actually become the own- 
ers of the street to this extent: they 
become the owners of so much of the 
air above and of the soil below as is 
necessary to the ordinary user of the 
street as a street, and of no more. 
For example, they do not take that 
part of the subsoil which has to be 
used for the purpose of laying sew- 
ers”); per Wilies, J., in Hinde v. 
Chorlton, ..R. 2. C.P. 104,;116. [quot 
Ross v. Trustees of University of 
Wyoming, 228 P. 642, 650, 31 Wyo. 
464] (“there is a whole series of au- 
thorities in which words, which in 
terms vested the freehold in persons 
appointed to perform some public 
duties, such as canal companies, and 
boards of health, have been held sat- 
isfied by giving to such persons the 
control over the soil that was neces- 
sary to the carrying out the objects 
of the act without giving them the 
freehold’). 


55. Century D. [quot Busick v. Bu- 
sick, 115 N.E. 1025, £029, 65 ind.App. 
655]. 

56. Phillips’ Hstate, 55 A. 210, 211, 
212, 205 Pa. 504, 97 Am.S.R. 743 [cit 
Ross v. Trustees of University of 
Wyoming, 228 P. 642, 649, 31 Wyo. 


464]; Baker’s Estate, 8 Pa.Dist.&Co. 
392, 393. 
57. Century D. [quot Smith v. 


Proskey, 79 N.Y.S. 851, 39 Misc. 385, 
388]. 


[a] “Vest at my death.”—West v. 
Wright, 41 S.l. 602. 115 Ga. 277 [quot 
Nolan v. Otney, 89 P. 690, 691, 75 Kan. 
S1IRAO TRGAGN S-poliin « eed) dis= 
tinguished from ‘will’ see Deeds § 6; 
Wills [40 Cyc 1085]. 

“vest in possession” infra text and 
note 67. 

58. Burney v. Arnold, 67 S.H. 712, 
134 Ga. 141, 148 [quot Busick v. 
Busick, 115 N.B. 1025, 1029, 65 Ind. 
App. 655]. 

59. Re Arnold’s Estate, 33 Beav. 
163, 173, 55 Reprint 329 {foll Carroll 
v. Perpetual Trustee Co., Ltd. 22 
Austr.C.L.R. 423, 433 (per Isaacs, J., 
and Rich, J.)] (per Sir John Romilly, 
M.R., “the ordinary legal meaning of 
the term’). 

€0. “Wested in” infra § 2 text and 
note 8%. | 


61. Coverdale v. Charlton, 4 Q.B.D. 
104, 116, 117, 120 [quot Leadville v. 
Bohn ‘Min. Co., 86° P. 1088, 37 Colo. 
248, 252, 8 L.R.A.N.S. 422, 11 Ann.Cas. 
443; per Brett, L. J., in Ross v. Trus- 
tees of University of Wyoming, 228 
P. 642, 650, 31 Wyo. 464] (‘According 
to the ordinary rules of construction 
we must give an interpretation if we 
can, not only to the words ‘be under 
the control of’, but to the words ‘vest 
in’; and we must give, if we can, some 
meaning to the words ‘vest in’, other 
than and different from that which 
we give to the words ‘be under the 
control of’. What is the ordinary le- 
gal significance of the words ‘vest in’, 
when applied to the subject matter 
of property? I think its signification 
is to give'a property in. . . oi; But 
when we have decided that the words 
‘vest in’ mean to give a property in, 
a further question would be in what 
does it give the property? that must 
depend upon the subject to which 
those words relate, and that is not 
land, but street; the section does not 
say that the land ‘shall vest in’, but 
that ‘the street shall vest in’’’). 


62. Lewis v. Howe, 66 N.E. 975, 
ON, WO OLT4s No. 340: 


63.64, Matter of Jerome Avenue, 
105 N.Y.S. 1009, 1011, 54 Mise. 345, 
348 (“denotes no less an estate than 
the fee’). ~* 


65-66. Century D. [quot Busick v. 
Busick, 115 N-E. 1025, 1029, 65 Ind. 
App. 655]. 

67. Century D. [quot Busick v. 
Busick, 115 N.E. 1025, 1029, 65 Ind. 
App. 655]. 
ar See Wills [40 Cyc 1649 note 

“Wested interest” see Interest 33 C. 
J. p 263 text and note 71; Wills [40 
Cye 1648]. See also Technically 61 
Cae Driv nOce wl. 

“Vested remainder” 
286; Estates § 131; 
1664]. 

Vested right: 
Defined see Constitutional Law § 485. 
Adverse Possession §§ 550-558. 
Adverse use see Waters [40 Cyc 700]. 
Appropriation see Waters 14Q Cyc 

706]. 

By-law impairing see Corporations § 

467. 


see Deeds § 
Wills [40 Cye 


Community property see Husband and 
Wife § 1172. 
Constitutional protection: 


Generally see Constitutional Law §§ 
485-592. 


Constitutional protection:—Continued 

Foreign corporation see Corpora- 
tions § 3953. 

“Expectant right” distinguished see 
25 C.J. p 171 note 38. ~ 

Inchoate right see Dower § 105. 

Inheritance see Descent and Distribu- 
tion §§ 111, 132. 

Interest of beneficiary see Life In- 
surance §§ 343-345; Mutual Benefit 
Insurance §§ 156-161. 

License see Intoxicating Liquors § 91. 

Pension see Municipal Corporations 
§§ 1422, 1423, 1504. 

Rank see Army and Navy § 58. 

Retroactive operation see Statutes § 


Sinking fund for payment of bonds 
see Municipal Corporations § 4215. 
Wife’s property see Husband and 

Wife §§ 41-84, 436, 438, 512-514. 

69. Snortum v. Snortum, 193 N.W. 
304, 306, 155 Minn. 230. 

70. Hale v. Hale, 3 Ch.D. 643, 646. 
Rea In re Edmondson, L.R.Eq. 389, 
72. Carroll v. Perpetual Trustee 
Co., Ltd., 22 Austr.C.L.R. 428, 431 (per 
Grifith, ©. J.) 


73. See Accrue 1 C.J. p 7338 text 
and note 25. See In re Craig’s Estate, 
89 N.Y.S. 971, 973, 97 App: Div. 289 
(‘ ‘vested’ as used in . . . many 
aeons opinions is really to be con- 
strued as equivalent to the word ‘ac- 
erued’, and not as distinguished from 
merely contingent interests’’). 


74 Black L. D. [quot Barton v. 
Thaw, 41 Pa.Co. 396, 405]. See Abso- 
lute 1 C.J. p 361 text and note 31. 

“Contingent” 13 C.J. p 114. 

“Pixed” see Fix § 2. 

“Settled” see Settle §§ 8-11. 

75. In re Edmondson, L.R. 5 Ea. 
389, 396. See Scott v. West, 24 N.W. 
161, 170, 171, 25 N.W. 18, 63 Wis. 529 
[cit Hawkins Wills] (‘‘the only defi- 
nition that can be given of the word 
‘vested’ in English law, as applied to 
future interests, other than remain- 
ders, is that it means, ‘not subject to 
a condition precedent’’’). 

76. See infra note 81. 

“Possess” 49 C.J. p 1090. 

77. Taylor v.' Frobisher, 5 De G.& 
Sm. 191, 197, 198, 64 Reprint 1076 
[quot Ross v. Trustees of University 
re etna 228 P. 642, 649, 31 Wyo. 

78. Taylor v. Frobisher, 5 De G.& 
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transmissible.*® It has also been construed to mean 
payable.°® Originally, the word had reference only 
to real estate.*+ 


Phrases: “Absolutely vested,”®? “absolute vested 
interests,’’? “all rights and property . . . which 
were vested in any such city,”** “became at once 
vested,”8® “vested by way of sale,”®® “vested in,”®? 
and “which shall not have become vested.”*® 


[§ 3] C. Vesting. A “vesting” takes place when 
a present right is conferred.*® Relative to the rule 
against perpetuities,®® by “vesting” is meant the com- 
ing into possession.®+ 

Vesting sub modo.°? The name of a species of 


conditional legacy or devise, subject to be divested 
on the happening of the contingency on which it is 


VEST—VETO 


* VETERAN.°® One who has grown old in serv- 
ice, and has had much experience, particularly in 
war.°? 

Phrase: “Veteran holding an employment or office 
in the public service.”°8 


VETERINARIAN.®?® 
VETERINARY DENTISTRY.! A branch of vet- 


erinary medicine and surgery, and as a rule is merely 
a branch of the ordinary practitioner’s work, and con- 
fined entirely to equine practice.” 


VETERINARY MEDICINE.* According to the 
common acceptation of the term, a knowledge of the 
external form, as well as the internal structure and 
economy, of the domestic quadrupeds, particularly 
the horse,* and the term may be employed as includ- 


given. 


VESTIGE.°* 


VESTURE. A word formerly used to denote corn, 


grass, underwood, and the like.®® 


Sm. 191, 197, 198, 64 Reprint 1076 
[quot Rhode Island Hospital Trust 
Co. v. Noyes, 58 A. 999, 1002, 26 R.I. 
323; Ross v. Trustees of University 
of Wyoming, 228 P. 642, 649, 31 Wyo. 
464]. See In re Edmondson, &.R. 5 
Eq. 389, 396 (“It [‘‘vested”] has been 
construed to mean indefeasibly vest- 
ed, as contrasted with being vested 
subject to some defeasance of inter- 
esta). 
“Indefeasible” 31 C.J. p 415. 


79. Taylor v. Frobisher, 5 De G.& 
Sm. 191, 64 Reprint 1076 [quot Ross 
v. Trustees of University of Wyo- 
ming, 228 P. 642, 649, 31 Wyo. 464] 
(‘Lord Thurlow [Barnes_v. Allen, 1 
Bro.C.C. 181, 182] says ‘contingent or 
executory interests may be as com- 
pletely vested as if they were in pos- 
session’ . . . using the word in 
the sense of transmissible’’). 


80. See Payable 48 C.J. p 575 text 
and note 4. See also supra § 1 note 52 
[a]. 

81. Scott v. West, 24 N.W. 161, 25 
N.W. 18, 63 Wis. 529, 565. 


‘Tt signified the acquisition of a 
portion of the actual ownership. The 
fee simple being supposed to be carv- 
ed out into parts or divisions by the 
creation of particular estates, a grant 
to any person of one of these portions 
of the fee, vested him with, or vest- 
ed in him, an estate in the land. Thus 
‘vested’ is nearly equivalent to ‘pos- 
sessed.’” Scott v. West, supra [cit 
Hawkins Wills]. 


82. See Absolute 1 C.J. p 363 note 
40 [n]. 


83. See Absolute 1 C.J. p 363 note 
40 [m]. 


84. Wilson v. City of Cedar Rap- 
ids, 231 N.W. 495, 496, 210 Iowa 790. 

85. See Become 7 C.J. p 1021 note 
LIAL. 

s6. Atty.-Gen. v. Felixstowe Gas 
Light Co.) [1907] 2 K.B. 984, 990: 


87. Smith v. Proskey, 79 N.Y.S. 
851, 39 Misc. 385, 388 (“the ordinary 
and popular, and indeed the legal, 
meaning of a provision that personal 
property shall be ‘vested in’ a certain 
person, is that the titie to the proper- 
ty passes to and rests in him’’). See 
Partnership § 808 text and note 25. 

[a] “Acquired by” equivalent as 
used in finding. Los Angeles County 


ing veterinary dentistry, veterinary surgery, or any 


branch thereof.® 


VETO.’ 


v. Winans, 109 P. 650, 18 Cal.App. 257, 
264. “Acquired” see Acquire 1 C.J. 
p 909 text and note 88. 

[b] Vested in the Commissioners.” 
—Sydney Harbor Trust Commission- 
oe v. Harriott, 32 Austr.C.L.R. 538, 59, 

“Vest in” see supra § 1. 


88. United States v. Fidelity Trust 


Co., 32 S.Ct. 59, 60, 222 U.S. 158, 56 
L.Ed. 137. 


[a] “Absolutely vested in posses- 
sion or enjoyment” equivalent.—Unit- 
ed States v. Fidelity Trust Co., 32 S. 
Ct. 59, 60, 222-.S. 158,56) Lid, 13/7. 


89. Post v. Bailey, 159 S.E. 524, 
526, 110 W.Va. 504. 


[a] “Condition precedent to the 
vesting of the title.”—Phillips v. Gan- 
non, 92 N.E. 616, 619, 246 Ill. 98, 101. 


90. See Perpetuities §§ 9-15. 


91. Gratton v. Gratton’s Estate, 
283° Pe 74751749, 133 (Or. 65. 


92. “Sub modo” 60 C.J. p 688. 


93. Matlock v. Lock, 73 N.E. 171, 
178, 38 Ind.App. 281 [cit Roper Leg.]. 


94. Of work erected see Adverse 
Possession § 63 note 5 [b](10). 


95. Simpson v. Coe, 4 N.H. 301, 
pt Ne Coke Litt. p 46; 2 Rolle Abr. 
pe). 

[a] “HWerbage”’ distinguished.— 
“Shepherd, in his Touchstone, 97, 
seems to speak of the terms vesture 
and herbage as having the same 
meaning. But this is not the sense 
of the passage. Shepherd is enumer- 
ating the words by which particular 
interests and the words by which the 
land itself will pass, and he mentions 
grants of the vesture, or herbage, as 
instances of grants of particular in- 
terests. The terms vesture and 
herbage are coupled by Shepherd, not 
because they mean the same thing, 
but beeause they are the words by 
which a particular interest will pass.” 
Simpson vy. Coe, 4 N.H. 301, 308. 
“Herbage”’ 29 C.J. p 347. 

96. Veteran: 


As employee or officer see Municipal 
Corporations §§ 978, 992, 1127-1134; 
Offigers §§ 81-83. 


Pension see Municipal Corporations § 
992; Pensions § 9. 

Volunteer,. bounty for enlistment see 
Bounties § 17. 


VETERINARY SURGEON.?* 
A term including the disapproval or re- 


97. Webster D [quot People v. Ad- 
ams, 18 N.Y.S. 896, 897, 64 Hun 634]. 


[a] Held not to include: (1) 
Member of a militia regiment called 
out for a few days’ service in the 
Civil War. People v. Adams, 18 N. 
Y.S. 896, 897, 64 Hun 634. (2) One 
who entered service after the Armis- 
tice was signed in the late World War 
and before the treaty of peace was 
proclaimed. Scott v. Commissioner 
of Civil Service, 172 N.E. 218, 219, 
272 Mass. 237. (3) A-person merely 
awarded a medal of honor “for dis- 
tinguished conduct in the presence of 
the enemy” by the secretary of the 
navy, under Rev. L. c 19 § 20, pro- 
viding that “veteran” shall mean a 
citizen who distinguished himself by 
gallant and heroic conduct while serv- 
ing in the army or navy in the United 
States, and has received a medal of 


honor from the President of the Unit-: 


ed States. Phillips v. De Las Casas, 
102 N.E. 717, 215 Mass. 502, Ann.Cas. 
1914D 724, . 


98. Sims v. O’Meara, 79 N.E. 824, 
825, 193 Mass. 547. 


99. See Physicians ‘and Surgeons 
§§ 8, 9 
1. “Dentistry” 18 C.J. p 487. 


2. New Int. Encye. [quot Common- 
wealth v. Heller, 121 A. 558, 559, 277 
Pai 5397. 


“Medicine” 40 C.J. p 626. 


“Surgery” see Physicians and Sur- 
geons § 7. 


“Veterinary medicine” post. 
3. ‘Medicine” 40 C.J. p 626. 
4 Encyclopedia Americana. 


5. In re Veterinary Medicine, 24 
Pa.Dist. 1117. See Commonwealth y, 
Heller, 121 A. 558, 559, 277 Pa. 539. 


“Surgery” see Physicians and Sur- 
geons § 7. 
“Veterinary dentistry” ante. 
6 See Physicians and Surgeons 
§ 9. 
7. Veto: 
Constitutional amendment see Con- 
stitutional Law § 28. 
Ordinance or by-law see Municipal 
Corporations §§ 832-834. 
Statutes §§ 112-121. 


As legislative act see Statutes § 
101. 


*By PHILIP H. CRAWFORD JR. (Veteran—Violation inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ee 


VETO—VIAL 


fusal of the executive officer whose assent is neces- 
sary to perfect a law which has been passed by a 
legislative body, and the message which usually is or 
must be returned to such body stating such refusal 
and the reasons therefor. 


VEX. To annoy, disquiet, or harass, as by re- 
peated litigation upon the same facts.® 


VEXATION. A term which may mean, within a 
mere dictionary definition, trouble or annoying in- 
convenience to which the party is put in going to 
law. 


VEXATIOUS.'! A vague term,!? which, it has 
been said, may mean the same thing as “malicious.”!3 


Phrases: “Inference of vexatious delay,’ “in- 
surer’s liability is vexatious,”?° “refusal to pay was 
vexatious,”'® “unjustifiable and vexatious,”!7 “un- 
reasonable and vexatious delay,’’!® “unreasonable or 
vexatious delay,”?® “vexatious delay,”?° ‘vexatious 
refusal,”’?! “vexatious refusal to pay,”?? “vexatious 
removal of indictments ;”?* and “wrongful and vexa- 
tious suing out the attachment.”’?# 


Vexatious suit.2> A kind of malicious prosecu- 
tion,*® differing principally because it based on a 
civil action.?7 


VIA. As a noun, in England, a public way over 
which the public passes on foot and on horseback and 
in vehicles with wheels.28 As an adverb, by way 


of.?9 
Phrases: “Via an intermediate port ‘for or- 
ders,’”°° “via Everett National Bank,”?! and “via 


8. Bouvier L. D.; State vy. French, 21. 


Avery v. Mechanics’ Ins. Co. of 
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other ports.’’?? 
VIA ANTIQUA VIA EST TUTA.?*? 


VIABLE. A word that may have the same mean- 
ing as “germination.’’?4 


VIADUCT.**® A viaduct is defined in different 
ways by the dictionaries, some giving details as to 
the character of the structure, but all reaching, in a 
general way, the same conclusions,?® and, omitting 
such details, a viaduct is said to be a bridge-hke 
structure, especially a large one, of arched masonry, 
to carry a roadway or the like over a valley or ravine 
or across another roadway;** an extensive bridge*® 
for the purpose of conducting a road or roadway 
over a valley, where an embankment would be im- 
practicable or inconvenient;*® more widely, an ele- 
vated roadway, established.*°® 


Distinguished from “bridge.” Although the two 
terms “viaduct” and “bridge” are almost exact equiv- 
alents, there are slight shades of difference in their 
common use, one of which is that a structure for 
carrying water above the ground is more generally 
spoken of as a viaduct than as a bridge.t4 A via- 
duct has been defined as a structure for carrying 
water above the ground.*? 


VIAL. A small vessel for liquids, usually a small 
glass bottle for medicines or chemicals; a phial;** 
a small vessel commonly of glass and cylindrical, 
narrow uniformly and in proportion to its height, 
fitted with a mouth to be closed by a stopper, and 
intended to hold liquids, especially liquid medicines ; 


as Bank, 52 P. 239, 18 Wash. 683, 


300 P. 1082, 1083, 133 Kan. BIO Ca- aiid pet <Mo-kpp.) = ox. 509; 

sey v. Dadman, 77 N.E. 717, 191 ass. ‘ iller v. Firemen’s Ins. Co., 32. Z * : : 

370; Ex parte Benight, (Okl.Cr.) 11|S.W. 261, 267, 206 Mo.App. 475; Rog-| 39m (24) gos soe ee OU OS 

P.(2d) 208, 211; Com. v. Barnett, 199 }ers v. Connecticut Fire Ins. Co. of pete 4 é 

Pa. 161, 169, 48 A. 976, 55 L.R.A. 882.| Hartford, 139 S.W. 265, 268, 157 Mo. Lee stata AE megane at pet oad 
[a] The word is of Latin ex-|APp. 671. vA opntiee May; Oe eaere 


National Battery Co. v. Stand- 
Co., (Mo.App.) 41 S.W. 


_[a] Applied in: Manning v. Man- 
ning’s Ex'rs, 1 Johns.Ch. (N.Y.) 527, 
530; Harton v. Forest City Tel. Co., 


v. Manchester, 7 E.&B. 


traction, and, literally translated, 22. 

reads, “I forbid,” or “I deny.” Peo-|ard Acc. Ins. 

ple v. Buffalo, 20 N.Y.S. 51, 52. (2d) 599, 605. 
9 eBlack (Ee3D: 23. Reg. 
10. Williamson v. Liverpool, etc., 


Ins. Co., 105 F. 31, 38. See also Costs 
§ 481 (ground for requiring security 
for costs). 


11. Kefusal to pay loss see Acci- 
dent Insurance § 362; Fire Insurance 
§ 796. 


12. Williamson v. Liverpool, etc., 
Ins. Co., 105 F. 31, 38. 

13. Spivey v. McGehee, 21 Ala. 417, 
422; Donnell v. Jones, 48 Am.D. 59, 
13 Ala. 490, 501. 

“Malicious” 38 C.J. p 352. 

14. National Battery Co. v. Stand- 
ard Acc. Ins. Co., (Mo.App.) 41 S.W. 
(2d), 599,605. 

15. Chernus v. Kennedy-Coats 
Const. Co., (Mo.App.) 55 S.W.(2d) 744, 
752. 

16. Block v. U. S. Fidelity & Guar- 
anty Co., of Baltimore, Md., 290 S.W. 
429, 441, 316 Mo. 278. 

17. Patterson v. American Ins. Co. 
of Newark, N. J., 160 S.W. 59, 62, 174 
Mo.App. 37. 

18. See Corson v. Neatheny, 11 P. 
82, 9 Colo. 212, 215. 

19. Board of Education of City of 
Chicago v. Industrial Commission, 
(Ill.) 184 N.E. 202, 203. 

20. Merkel v. Railway Mail Ass’n, 
226 S.W. 299, 302, 205 Mo.App. 484. 
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453, 460, 90 E.C.L. 453, 119 Reprint 
1313. 


24. Donnell v. Jones, 13 Ala. 501, 
Am.D. 59. 
25. Ground for: 


Abatement see Abatement and Revi- 
val § 42. 


Dismissal and Nonsuit § 8&8. 


Stay of proceedings see Actions § 
429. 
26. 
bat 
27. Calvo v. Bartolotta, 152 A. 311, 


See Malicious Prosecution §§ 


112 Conn. 396. 
28. Boyden v. Achenbach, 79 N.C. 
539, 541; State v. Johnson, 61 N.C. 


140, 143 [both cit Coke Litt. 56a, 56b]. 

{a] Distinguished from ‘iter’ and 
“actus.’”’ Boyden vy. Achenbach, 79 
N.C. 540. See Actus 1 C.J. p 1188; 
Ttersscn Orde Doel, A 

[b] Never used to designate term- 
inal point, but, when there are two 
or more available routes, to designate 
by which the thing should be con- 
veyed. Denver, ete, R. Co. v. De 
Witt, 29 P. 524, 1 Colo.App. 419. 


29. Denver, ete., R. Co. v. De Witt, 
supra. 

30. Arnold v. Pacific Mut. Ins. Co., 
TSENG Ye gril Os 

31. Bartholomew v. Everett First 


54 S.E. 299, 141 N.C. 455, 471 (dis op). 
34. Whitehurst v. D. M. Ferry & 
Co., 276 F. 18, 19. 
35. Viaduct: 


As authorized public improvement see 
Municipal Corporations § 2285. 

At crossing of street and railroad 
tracks see Railroads § 350. 


Mandamus to compel construction or 
maintenance see Mandamus § 485. 


Wagner v. Milwaukee County, 
88 aS CW. 577, 579, 580, 112 Wis. 577. 


37. Standard D. [quot In re Yesler 
Way in the City of Seattle, 162 P. 536, 
94 Wash. 427; Wagener v. Milwaukee 


County, 88 N.W. 577, 112 Wis. 601, 
609]. 
38. Imperial D. [quot Wagner v. 


Milwaukee County, supra]. 


39. Century D. [quot Wagner v. 
Milwaukee County, supra]. 


49. Century D. [quot Wagner v. 
Milwaukee County, supra]. 


41. Bailey v. City of Hermosa 
Beach wl92Ps (Lol oy) al oS mea lem aone 


“Bridge” see Bridges § 1. 

42. Bailey v. City of Hermosa 
Beach, 192 P. 712, 188 Gal. 757. 

“Aqueduct” 4 C.J. p 1475. 

43. Webster New Int. D. [quot 
United States v. Lilly & Co., 14 Cust. 
App. 332, 330]: 
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more widely, any bottle or vessel.*# 

VIA TRITA EST TUTISSIMA.*5 

VIA TRITA, VIA TUTA.?*° 

VIBRATE. To give a rapid swinging or oscillat- 
ing motion to; move to and fro, especially with a 
quick motion, move or swing back and forth; to 
oseillate, to swing.*? 

VIBRATION.*5 The act of vibrating; a move- 
ment to and fro; oseillation.*® 

VIBRATORY. Vibrating; moving up and down, 
or to and fro; oseillating.®° 

VICAR.°! One who performs the functions of 
another; a substitute.°? Also the incumbent of an 
appropriated or impropriated ecclesiastical benefice, 
as distinguished from the incumbent of a nonappro- 
priated benefice, who is called a “rector.” 


VICAR-GENERAL. An ecclesiastical officer who 
assists the archbishop in the discharge of his du- 
ties.>* 

VICARIUS NON HABET VICARIUM.®® 

VICE. [§ 1] A. As Noun. A defect, fault, or 
imperfection;°° also a moral fault or failure; espe- 
cially, immoral conduct or habits, as in the indulgence 
of degrading appetite; state of being given up to evil 


44. New Standard D. [quot United 52. Black lL. D. 
States v. Lilly & Co., supra]. Lex. ]. 
45. A maxim meaning “The beaten 53. Black L. D. 


path is _the_ safest.” Donnell. v. [a] 


VIAL—VICINETUM 


conduct or habit; depravity; wickedness; corrup- 
tion.** 

[§ 2] B. As Adjective. Denoting one who in 
certain cases may assume the office or duties of a 
superior; designating an officer or office that is sec- 
ond in rank or authority.°® 

Phrases: ‘Vice agent,’5® “vice consul,’’®°® “vice 
counsel,”’*! “vice mayor,’’®? “vice president,”®* and 
“vice principal.”*®# 


[§ 3] C. As Preposition. 


VICE VERSA. Conversely, in inverted order, or 
in reverse manner.°® 


VICINAGE.®* <A word subject to various defini- 
tions, mainly depending on the sense in which it 
is used.°8 Its primary and literal meaning is “neigh- 
borhood” or “vicinity ;’®® but neither of these terms 
indicates just what territory it embraces,’° and, 
it is said, the word may mean neighborhood, or sur- 
rounding or adjoining district, which depends on no 
arbitrary rule of distance or topography, and varies 
in measure according to the sparseness or density 
of settlement in county or city districts.71 


VICINETUM. The neighborhood, or place near 
at hand, or a neighbor place.??, More particularly 


In the place or stead.®* 


[cit Wharton L. “Immorality” 31 C.J. p 252. 


58. Webster Int. D. [quot State v. 
Lanser, 144 N.E. 734, 735, 111 Ohio 


As used in canon providing | St. 23]. 


Wright, 97 S.W. 928, 199 Mo. 304, 316/ that the parish clerk is to be a i 

1 V e a E ppoint- 59. Webster Int. D. . 

Aes the Isle ot Ely Case, 10 Coke 141a,| eq “by the parson or vicar, or, where | Lanser, supra]. {quot Staterv 

142a, 77 Reprint 1139]. there is no parson or vicar, by the 60. In re Herres, 33 F. 165, 167 ( 
[a] Applied in: Diener vy. Star-} minister of that place for the time ‘ t 1 : er 


Chronical Pub. Co., 132 S.W. 1143, 230 | being,’’ 


the term describes the func- 


acting consul; not a deputy). See 


Mo. 613, 619, 33 L.R.A.N.S. 216; Rex]|tionary who for the time being has also Ambassadors and Consuls § 3. 


vy. Marsden, 4 M.&S. 164, 168, 105 Re-|the cure of the parish as principal. 
Pinder v. Barr;'4. R&B L06;91152 82 
46. A maxim meaning “The beaten IDM GRIER 105, 119 Reprint 41. 62. 
aa Cure” 17 C.J. p 404 text and note 


print 796. 


way is the safe way.” Bouvier L. D 
[cit Broom Leg. Max. p 134]. 


[a] Applied in: Ex p. Crane, 5 
Pet. (U.S.) 190, 223, 8 L.Ed. 92; Sed- 
off v. Chicago City R. Co., 124 Ill.App. 
609, 612; Strehmann v. Chicago, 93 54. 
Ul. App. 206, 209; Amrheim vy. Cham- [a] 


Black L., D. 


oO. 
“Parish” 46 C.J. p 1371. 
“Rector” 53 C.J. p 660. 


Vicar-general is distinguished 


61. State v. Lanser, 144 N.E. 734, 
MAK Ohio St.9237 28: : 


State v. Lanser, supra. 


_63. Webster D. [quot Pond v. Na- 

tional Mortg., ete., Co., 50 P. 978, 974, 
6 Kan.App. 718] (an officer next in 
rank below a president). See also 
Banks and Banking § 655; Corpora- 
tions §§ 1859, 2218. 


64. See Master and Servant §§ 690, 


pion, 9 La.A. (Orleans) 246. 


47. Standard D. [quot Blackford v. 
Heman Constr. Co., 112 S.W. 287, 132 
Mo.App. 157, 166]. See Taylor v. 
Wood, 23 F.Cas.No. 13,808, 1 Ban.&A. 
270, 278, 12 Blatchf. 110, 8 Off.Gaz. 90. 


“QOscillate” 46 C.J. p 1141. 
48. Vibration: 


Element of damages for taking prop- 
erty see Eminent Domain § 243. 


Injuries from, caused by blasting see 
Explosives § 18; Nuisances § 61. 
49. Century D. 

“Tooplike vibrations” see 30 C.J. p 

458. 

50. Taylor v. Wood, 23 F.Cas.No. 

13,808, 1 Ban.&A, 270, 278, 12 Blatchf, 

110, 8 Off.Gaz. 90. 


“QOscillate” 46 C.J. p 1141. 
51. Cross references: 
“Clergyman” 11 C.J. p 8388. 
“Curate” 17 C.J. p 402. 
“Minister” Religious Societies §§ 69- 
72, 74-75. 
“Parson” 46 C.J. p 1384. 
“Pastor” Religious Societies § 73. 
“Preacher” 49 C.J. p 1317. 


Authority, rights, ond privileges of 
ministers see Religious Societies §§ 
$6—90,.95, 96. 


. 


from a chancellor in that he has only 
causes of voluntary jurisdiction dele- 
gated to him, whereas the latter has 
cognizance of all causes both of vol- 
untary and contentious jurisdiction 
committed to him. Ex p. Medwin, i 
H.&B. 609, 615, 72 H.C.L. 607, 118 Re- 
print 566. 


55. A maxim meaning “A deputy 
cannot appoint a deputy.” 


Bouvier L. D. [cit Branch Max. p 
38; 2 Bouvier Inst. n 1300; Broom 
Leg. Max. p. 839). 


56. Webster D. [quot Guinn v. Pe- 
eos & N. T. Ry. Co. (Tex.Civ.App.) 
142 S.W. 68, 64]. 


[a] Bedbug's ‘are, we will concede, 
exceedingly unpleasant, and if not re- 
moved would render a bed unfit for 
human "repose, but whether their 
presence may be considered a redhibi- 
tory vice is very doubtful.” Fabach- 
er v. Ghisalberti, 139 So. 79, 71, 18 
La.App. 599. 


[b] Giving one-eighth inch by 
step in stairway as a vice or defect. 
Potter v. Soady Bldg. Co., (la.App.) 
144 So. 1838, 185. 


57. Webster D. [quot Martin v. 
Seabaugh, 54 So. 935, 128 La. 442, 445]. 


“Corruption” 14a C.J. p 1430. 
“Depravity” 15 C.J. p. 784. 


697, 764, 702-707. 


65. =Black’ TD.) See Vicemversn 
post. 


66. Black L. D. 


67. Jury of vicinage see Juries §§ 
11, 166. 


Pasture of vicinage see Common 
Lands § 8. 


68. Ex parte MacDonald, 129 P. 
957, 20 Cal.App. 641. 


69. Standard D. [quot Ex parte 
MacDonald, 129 P. 957, 20 Cal.App. 
641]; Commonwealth v. Collins, 110 
A. 738, 739, 268 Pa. 295; Ex p. Mc- 
Neeley, 14 S.E. 436, 36 W.Va! 84, 90, 32 
Am.S.R. 831, 15 L.R.A. 226 [cit Black 
L. D.; Bouvier L. D.]. See also Ju- 
ries § 11 note 11. 

“Neighborhood” 45 C.J. p 1376. 


“Vicinity” post. 


70. Commonwealth vy. Collins, 110, 


A. 738, 7389, 268 Pa. 295. 


[a] Distinguished from “county.” 
—(1) A county is a definitely desig- 
nated territory. Commonwealth vy. 
Collins; 110A. 738)" 739, 268) Pa. 205, 
(2) “County” see Counties § 1. 


71. Graves y. Colquitt County, 129 
S.E. 166, 167, 34 Ga.App. 271. 

72. Coke Litt. [quot State v. Saw- 
telle, 32 A. 831, 66 N.H. 488, 505]. 


we" 
For later cases, developments and changes in the law see Annotations, same title and section number. - 


| 
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VICINETUM—VICINITY / 


the place where the cause of action was laid, or the 
crime was charged to have been committed.*? It is 
said to have been anciently understood as of the same 
vill or the parts adjacent, but in later law of the 
same county.7# 


VICINITY. [§ 1] A. AsNoun.*® The word is de- 
rived from the Latin “vicus,” a village,?® and hence 
has been said to signify the place which does not ex- 
ceed in distance the extent of a village.77 However, 
it has been said that the term is one of popular and 
common meaning,‘® not an absolute term but a rela- 
tive one,?® without a technical or precise legal mean- 
ing,°° that it does not indicate any definite limits,®! 
or express any definite idea of distance;*? but that it 
has reference to nearness in place,®*® surrounding or 
adjoining space, district, or country,®* that which is 
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adjacent to anything;8® that which is near,*® the 
quality or state of being near,** not remote.** 


Other terms compared. “Vicinity” has been com- 
pared with “locality,’*®® ‘“nearness,”°° “neighbor- 
hood,”®! and “propinquity.”°? The term admits of 
a more indefinite and wider latitude in place than 
“proximity” or “contiguity,” and as applied to a ter- 
ritory may embrace a more extended space than 
that lying contiguous to the place in question, and 
applied to towns and other territorial division may 
embrace those not adjacent.®? 


Phrases: “Boroughs of Johnstown, Conemaugh, 
Millville, Prospect, Cambria and vicinity,”°* “citi- 
zens of said city and vicinity,”®® “in the vicinity,”®°® 
“in the vicinity of,”°7 “in the vicinity of the neigh- 
borhood,’’®® “Haverhill and vicinity,”®® “London and 


[a] Derived from “vincinus.” 
State v. Sawtelle, 32 A. 831, 66 N.H. 
488, 505. 

73. State v. Kemp, 24 N.W. 349, 34 
Minn. 61, 63. 

74. Madison v. Morristown Gas- 
Heht Cor 52- Ae 158,63 N-S.Eq. 120, 
122 [cit Burrill L. D.]. See also Vi- 
cinage ante. 

75. Kindred terms: 

“Adjacent?” 1 C.J. p=£1955: 
“Contiguous” 13 C.J. p 110. 
“Locality” 38 C.J. p 131. 
“Near” 45 C:J. p 577. 
“Neighborhood” 45 C.J. p 1376, 
“Proximity” 50 C.J. p 843. 
“Vicinage”’ ante. 

76. Crabb Synonyms [quot Madi- 
son v. Morristown Gaslight Co., 52 
A. 158, 63 N.J.Eqa. 120, 122]. 

77. Madison v. Morristown Gas- 
light Co., supra. . 

7g. State v. Longley, 112 A. 260, 
262, 119 Me. 535. 

“79. Sterling v. Carter, 185 P. 11, 
105 Kan. 423 [foll Canady v. Scott 
County, 181 P. 121, 104 Kan. 785]; 
Yamhill Electric Co. v. McMinnville, 
oF4 -P. 118) 127, 130; Or. 309. 

[a] “‘Wicinity’ is a term of such 
relativity as would tax the powers 
of Einstein to define with any degree 
of precision.” Yamhill Wlectric Co. 
v. McMinnville, 274 P. 118, 127, 130 
Or. 309. 

20. Com. v. Parker, 2 Pick. (Mass.) 
550, 553; Overton v. Ragland, (Tex. 
Civ.App.) 54 S.W.(2d) 240, 243. 


81. State v. Ramsey County Dist. 
Ct., 23 N.W. 222, 33 Minn. 295. 


82. Schmidt v. Kansas City Dis- 
tilling Co., 1 S.W. 865, 2 S.W. 417, 90 
Mo. 284, 296, 59 Am.R. 16; Ex p. Han- 
cock St. Extension, 18 Pa. 26, 31; 
Burton v. Douglass, 123 N.W. 631, 
141 Wis. 110, 112, 18 Ann.Cas. 734. 


[a] ‘Whether a place is in the vi- 
cinity . . of another place depends 
upon no arbitrary rule of distance or 
topography.’ Langley v. Barnstead, 
63 N.H. 246, 247. 


[b] “Wsed in some connections” 
(1) “it may mean a very trifling 
space; used in others it may mean 
thousands of miles.” Burton _ vy. 
Douglass, 123 N.W. 631, 141 Wis. 110, 
112, 18 “Ann. Cas. 734. (2) “It is ine 
geniously argued that ‘vicinity’ is a 
relative term used differently as to 
subjects, as when applied to planets 
with reference to each other involving 
vast distances, as when applied to 
cities in regard to each other cover- 
ing many miles.” Sparks v. Pitts- 
burgh Co., 28 A. 152, 159 Pa. 295, 302, 


[ec] Place two miles distant from 
certain premises is not in the “vicin- 
ity” thereof. Sparks v. Pittsburgh 
Co., 28 A. 152, 159 Pa. 295. 


{d] Ten miles from corporate 
boundaries of city was a reasonable 
limitation where defendant was re- 
strained from practicing medicine 
“in the city of Hastings and vicinity.” 
Timmerman v. Dever, 17 N.W. 230, 52 
Mich. 34, 50 Am.R. 240. 


83. Mock v. Muncie, (Ind.) 32 N. 
EB. 718. 

84. Webster D. [quot Madison v. 
Morristown Gaslight Co., 65 N.J.Eiq. 
356, 358, 54 A. 439]; Mock v. Muncie, 
(Indi) 32 N.E. 718. 


fa] Distinguished from: (1) 
“County.” Commonwealth v. Parker, 
2 Picks @Mass.)550;eh5.3.00. (2). “Vaein- 
age.” Commonwealth v. Parker, su- 
pra. 


85. English D. [quot Madison v. 
Morristown Gaslight Co., 54 A. 439, 
65 N.J.Hg. 356, 358]; Mock v. Muncie, 
(Ind.) 32 N.E. 718. 

“Adjacent” 1 C.J. p 1195. 

86. State v. Longley, 112 A. 260, 
262, 119 Me. 535; MacClellan v. Gen- 
eral Casualty & Surety Co., (N.J.Sup.) 
134 A. 911, 912 [quot Madison’ v. Mor- 
ristown Gaslight Co., 52 A. 158, 63 


N.J.Eq. 120]; Madison v. Morristown 
Gaslight Co., 54 A. 489, 65 N.J.Eq. 
856; Madison v. Morristown Gaslight 


Co., 52 A. 158, 63 N.J.Eq. 120 [quot 
Webster D.]; In re Hancock St. Ex- 
tension, 18 Pa. 26, 31. 


eMear? 45 C.J. p-oul. 


87. Century D. [quot Mock vv. 
Muncie, (Ind:) 32 N.E. 718, 719]. 


88. Webster D. [quot Madison v. 
Morristown Gaslight Co., 52 A. 158, 
63 N.J.Hq. 120, 122]; Mock v. Muncie, 
(Ind.) 32 N.E. 718; State v. Long- 
ley, 12 A. 260, 262, 119 Me. 535; Mac- 
Clellan v. General Casualty & Surety 
Co., (N.J.Sup.) 134 A. 911, 912 [quot 
Madison v. Morristown Gaslight Co., 
52 A. 158, 63 N.J.Eq. 120]. 


89. State v. Tibbetts, 205 P.. 776, 
779, 21 Okl.Cr. 168 (as equivalent). 


“Tocality” 38 C.J. p 131. 


86. Mock vy. Muncie, (Ind.) 32 N. 
E. 718. 

91. See cases infra this note. 

[a] Yerms distinguished.—A clos- 
er connection may’ be implied by 
‘neighborhood,’ which is said to bea 
“more immediate vicinity.” Coyle v. 
The Chicago & A. R. R. Co., 27 Mo. 
App. 584, 593 (‘‘Neighborhood is An- 
glo-Saxon, and vicinity is Latin. 

. . The houses adjoining a square 
in the neighborhood -of that 
those somewhat further re- 


are 
square; 


moved are in the vicinity of the 
square’’). 

[b] Bquivalents.—In re Hancock 
St. Extension, 18 Pa. 26, 31; Langley 
v. Barnstead, 63 N.H. 246, 247 [quot 
Mock v. Muncie, (Ind.) 32 N.E. 718, 
719; Territory v. Lannon, 22 P. 495, 
9 Mont. 1, 4; State v. Meek, 67 P. 76, 
26 Wash. 405, 407]. 


[c] Immediate neighborhood 
where an undertaker, would be in com- 
petition with plaintiff was included 
in territory covered by use of “‘vicin- 
ity.”” Chandler, Gardner & Williams 
Vagex Holds, 145 N.E. 476, 250 Mass. 


“Neighborhood” 45 C.J. p 1376. 


92. Webster D. [quot Mock vv. 
Muncie Co., (Ind.) 32 N.E. 718, 719]. 


93. Langley v. Barnstead, 63 N.H. 
246 [quot Mock v. Muncie, (Ind.) 32 
NBs cULs cid Sle 


[a] Point eighteen miles distant 
as within the vicinity of Atlantic 
City. MacClellan v. General Casual- 
wate Surety Co., (CN.J-Sup.) 134,-A. 


[b] Point three and one-half miles 
distant as not beyond the vicinity of 
a municipality. Yambhill Electric Co. 
Wopbc avant, 274 P. 118, 130 Or. 


[ec] Places constituting independ- 
ent municipalities are not in the vi- 
cinity of a village in which a company 
has been authorized to lay gas pipes. 
Madison vy. Morristown Gaslight Co., 
54 A. 439, 65 N.J.Eq. 356. 


_(d] “*he town of Millville and 
its vicinity’ refers to the village of 
Millville and its vicinity, and not to 
the township of Millville and its vi- 
cinity.” Landis Tp. v. Millville Gas 
Light Co., 65 A. 716, 72 N.J.Eq. 347. 


“Contiguous” 13 C.J. p 110. 

“Proximity” 50 C.J. p 843. 

94. Johnstown Water Co. v. Public 
Service Commission of Common- 


wealth of Pennsylvania, (Pa.Super.) 
164 A. 101, 103. ; 


$5. Yamhill Electric Co. v. City of 
McMinnville, 274 P. 118, 127, 130 Or. 
309. 

96. Jones v. Rogers, 38 So. 742, 85 
Miss. 802, 829; Langley v. Barnstead, 
63 N.H. 246. 


97. Mann v. Pere Marquette R. 
Co., 97 N.W. 721, 724, 135 Mich. 210; 
Morris Canal & Banking Co. v. Brown, 
27 N.J.Law 13, 18. 


98. Sterling v. Carter, 


Ie e seo bale 
105 Kan.> 423. 


99. Chandler, Gardner & Williams 
v. Reynolds, 145 N.E. 476, 478, 250 
Mass, 309. 
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the vicinity,”! “Portage, Maine, and vicinity,’ 
“premises within the vicinity,”® “the city of Hastings 
and vicinity,’* “the subject of vicinity,”® “the town 
of Millville and its vicinity,”’® “the vicinity of a 
place,”’’ “the vicinity of the road,”® and “within the 
vicinity of Atlantie City.’ 


[§ 2] B. As Adjective. The word may be em- 
ployed also as an adjective, as in “vicinity con- 
tLACTE AO 


VICINI VICINIORA FACTA PRA&SUMUNTUR 
SCIRE.'! 


VICINUM VICINI FACTA SCIRE INTENDIT 
LEX FACTA SCIRE.*? 


VICIOUS.!* While, as applied to animals,‘ defi- 
nitions for “vicious” are not plentiful,t® the term 
conveys the idea of savagery, fierceness, ferocious- 
ness, or mischievousness;'® and a vicious animal is 
one having a disposition or propensity to do an act 
dangerous in its character to either persons or prop- 
erty,!’ or a propensity to do any act that might en- 
danger the safety of persons and property in a giv- 
en situation,'® and includes any individual animal 
of a vicious species, or a vicious individual of a harm- 
less species.*® 

VICTIM. A term that may be employed as refer- 
ring to a person who has been injured or wronged.?° 


VICTORIA PAX, NON PACTIONE, PARIENDA 
EST.?1 
1. Palmer v. Wagstaffe, 


22 LJ. 1 Max. 


[eit Coke Litt. p 78c]. 


VICINITY—VIDELICET 


VICTORIBUS DICUNTUR ACCIPIUNTUR A 
VICTIS.?? 


VICTUALERS. Persons authorized by law to 
keep houses of entertainment for the public.2*  “Vie- 
tualer” is usually a synonym of “publican,”** mean- 
ing one who serves food or drink prepared for con- 
sumption on the premises.”° 


VICTUALING HOUSE. A house where persons 


are provided with victuals but not lodging.”® 


VICTUALS. <A term which commonly refers to 
food that is ready to eat,?7 and comprises everything 
that is food for man and everything which, when 
mixed with something else, constitutes such food,” 
everything which constitutes an ingredient in the 
food of man, and all articles which mixed with oth- 
ers constitute food.?° 


Does not include whiskey and tobacco;?® but ci- 
gars have been held within the true intent and spirit 
of a statute prohibiting the treating of a juror by 
giving him “victuals or drink.”3? 


VICTUS VICTORI IN EXPENSIS CONDEM- 
NATUS EST.°*? 


VIDEBIS EA S4PE COMMITTI, QUA SAPE 
VINDICANTUR.?** 


VIDELICET.** <A word derived from the Latin 
“videre,” to see, and “licet,” it is permitted;?> a kind 
of interpreter;*® a name given to the phrase “to 


Co., 120 N.E. 407, 409, 231 Mass. 65, 


Exch. 295, 296. 


2. Durand’s Case, 126 A. 164, 165, 
124 Me. 59. 


3. St. Marys’ Woolen Mfg. Co. v. 
Bradford Glycerine Co., 14 Ohio Cir. 
@tiib22, 528, % Ohio CirDecy 582. 


4 Timmerman v. Dever, 17 N.W. 
230, 52 Mich. 34, 36, 50 Am.R. 240. 


5. Durand’s Case, 126 A. 164, 165, 
124 Me. 59. 


6. Landis Tp. v. Millville Gas 
Light Co., 65 A. 716, 72 N.J.Eq. 347. 

(eS teminow vow Carter, .lSom)b.\ al; 
105 Kan. 423. 


8. Sterling v. Carter, supra. 


9. MacClellan vy. General Casualty 
& Surety Co., (N.J.Sup.) 134 A. 911, 
942. 


16. McGeehan vy. Gaar, Scott & Co., 
100 N.W. 1072, 1074, 122 Wis. 630. 


[a] “Vicinity contracts” are made 
on purpose to meet cases where a 
locality may be more closely connected 
in a business way with any one city 
or village than another nearer by, and 
to avoid conflict between different 
agents over border territory; the in- 
tent being ito give both agenits a right 
to make sales in such localities, and 
the territory to be considered as be- 
longing to whoever makes the sale. 
McGeehan v. Gaar, Scott & Co., 100 N. 
W. 1072, 1074, 122 Wis. 630. 

11. A maxim meaning ‘Neighbors 
are presumed to know the acts that 
are done in their more immediate 
neighborhood.” Burrill L. D. [cit 4 
Coke Inst. p 173]. 

[a] Applied in: Rundle vy. Dela- 
ware, etc., Canal, 21 F.Cas.No. 12,139, 
1 Wall.Jr. 275; Oliphant v. Smith, 3 
Penr.&W. (Pa.) 180, 181. 


12. A maxim meaning ‘The law 
presumes that one neighbor knows the 
actions of another.” Morgan Leg. 


13. Wicious conduct as ground for 
divorce see Divorce § 129. ° 


14. See Animals §§ 40, 82, 355-365, 
ae: See also Master and Servant 
464. F 


15. Melicker v. Sedlacek, 179 N.W. 
197, 201, 189 Iowa 946, 11 A.L.R. 259. 


16. Melicker v. Sedlacek, supra. 


17. Brown y. Green, 42 A. 991, 17 
Del. 535, 541. 


[a] “A ‘vicious propensity’ is not 
confined to a disposition on the part of 
a dog Ito attack every person he might 
meet, but includes as well, a natural 
fierceness or disposition to mischief 
as might occasionally lead him to at- 
tack human beings without provoca- 
tion.” Merritt v. Machetit, 115 S.W. 
1066, 135 Mo.App. 176, 184. 


18. Dickson v. McCoy, 39 N.Y. 400, 
403, 1 Am.Neg.Cas. 321, 7 Transcr.A. 
iia 


19. Phillips v. Dewald, 7 S.E. 151, 
79 Ga. 732, 735, 11 Am.S.R. 458. 


20. See People v. Williams, 17 Cal. 
142, 147 [quot Sharp v. State, 10 S.W. 
228, 51 Ark. 147, 156, 14 Am.S.R. 27]. 


21. A maxim meaning “Peace is 
to be secured by victory, not by nego- 
tiation.” Morgan Leg. Max. 


22. A maxim meaning “Conditions 
are made by conquerors, to be ob- 
served by the conquered.” Morgan 
Leg. Max. [cit Riley Leg. Max. p 
201). 

23. Tyson v. Smith, 9 A.&E. 406, 
423, 36 E.C.L. 224, 112 Reprint 1265. 

Generally see Innkeepers 32 C.J. p 
525 et seq. 


24. Friend v. Childs Dining Hall 
Co., 120 N.E. 407, 409, 231 Mass. 65, 5 
AR. 1100: 


“Publican” 50 C.J. p 869. 


5 A.L.R. 1100. 


26. Stroud Jud. D. [quot Reg. v. 
Alberti, 3 Can.Cr.Cas. 356, 368, 20 Can. 


L.T. 123]. See also Boarding House 
8 C.J. p 1132; Hating House 19 C.J. p 
1008; Innkeepers §§ 1-5; Saloon 65 


C.J. p 1344. 


27. Friend v. Childs Dining Hall 
Co., 120 N.E. 407, 409, 231 Mass. 65, 
5 A.L.R. 1100. 


28. Reg. v. Alberti, 8 Can.Cr.Cas, 
3956, 368, 20 Can.L.T.Oce.Notes 123. 


29. Reg v. Hodgkinson, 10 B.&C. 
74, 76, 21 E.C.L. 41, 109 Reprint 379 
[quot State v. Angelo, 51 A. 905, 71 
N.H.* 224, 227 1% 


30. Wisehart v. Grose, 71 Ind. 260, 
261. 


31. Baker v. Jacobs, 23 A. 588, 64 
Viti od O77, n210 0c 


32. A maxim meaning ‘The van- 
quished is to be condemned in costs 
to the victor.” Morgan Leg. Max. [cit 
Tayler L. Gloss. p 491]. 


[a] Applied in: Brittin v. Blake, 
36 N.J.Law, 442, 445; Stevens v. Cen- 
tral: Nat. Bank, 61 N.E. 904, 168 N.Y. 
560, 567; Couch v. Millard, 4 N.Y.St. 
167, 42 Hun “212, 215" “Coleman "vy. 
Coleman, 2 Pearson (Pa.) 511, 513; 
Freeland v. Pennsylvania R. Co., 2 
Pearson (Pa.) 74, 75; Frank v. Riegel, 
2 Pearson (Pa.) 53, 54; John’s Estate, 
2 Chest.Co. (Pa.) 281, 2838; Coleman 
v. Brooke, 15 Phila. (Pa.) 302, 304, 
39 Leg.Int. 158. 

33. A maxim meaning “You will 
see those offences committed, which 
are ofiten punished.” Burrill L. D. 
[cit 3 Coke Inst. Epilogues]. 

34. See also Scilicet 56 C.J. p 863; 
To wit /636C.J.°p )86. 

35.) "Burrill LoD: 

36. Sullivan v. State, 7 So. 275, 67 
Miss. 346, 354 [cit Stukeley v. Butler, 


25. Friend v. Childs Dining Hall!Hob. 172, 80 Reprint 316]. 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 


VIDELICET—VIGILANT 


wit.”°* Its natural and proper use is to particular- 
ize that which is before the general;*’ and its com- 
mon Office is to state time, place, or manner which are 
of the essence of the matter in issue, but it may be, 
and frequently is, used as particularizing the more 
general antecedent matter.*® 


VIDENTUR FRUCTUS PENDENTES PARS 
FUNDI, SED NON FRUCTUS PERCEPTOS.*° 


VIDETUR ADJICI QUOD ITA PAULATIM AD- 
JICITUR UT INTELLIGERE NON POSSUMUS 
QUANTUM QUOQUE MOMENTO TEMPORIS AD- 
JICIATUR.*? 


VIDETUR ALIQUANDO LICHT, IN QUGD MA- 
JUS VIDETUR LICERE ID QUOD MINUS.?? 


VIDETUR NEMO PERFECTE CUJUSQUE ID 
ESSE QUOD EX CASU AUFERRI POTEST.*? 

VIDETUR NEMO QUISQUAM ID CAPERE 
QUOD EI NECESSE EST ALIT RESTITUERE.*+ 


VIDETUR QUI SURDUS ET MUTUS NE POET 
FAIRE ALIENATION.*> 

VI ET ARMIS.*® Literally “With force and 
arms,”*’ implying less foree than manu forti.*® 

VIEW. [§ 1] A. As Noun.*® The right of pros- 
pect; the outlook or prospect from the windows of 
one’s house; a species of urban servitude which pro- 


hibits the obstruction of such prospect;®® an in- 
37. Washington, etc., R. Co. v. Pat-|Eq. § 39]. 
terson, 9 App.D.C. 423, 434; Tullis v. [al Applied in: 


Shaw, 83 N.E. 376, 169 Ind. 662, 668; 
Buck y. Lewis, 9 Minn. 314, 317. 

“To wit” 63 C.J. p 86. i 

36.1, Vullis. y.. Shaw, .6a>NEe 376,{° 
378, 169 Ind. 662; Sullivan v. State, 47, 
7 So. 275, 67 Miss. 346, 254 [cit Stuke- 
ley v. Butler, Hob. 172, 80 Reprint 
316]. 

“It may work a restriction when the 
former words are not express and 


43. 
49. 


4 Johns.Ch. (N.Y.) 441, 444. 
46. See Indictments and Informa- 


Black i. D. 
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“Force” 26 C.J. p 794. 

State v. Ray, 32 N.C. 39, 40. 
Cross references: 57. 
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spection of property in controversy, or of a place 
where a crime has been committed, by the jury pre- 
vious to the trial.54 The word may be employed as 
meaning or as synonymous with “intent,’°? “anten- 
tion, purpose, or design.”’** 

As a method of procedure, ‘view’ has been de- 
seribed as a method conducted in the absence of the 
court as an aid in the ascertainment of the truth from 
the physical act of inspection, which does not re- 
quire the exercise of the judicial powers of the court 
at the time for its proper performance.** 


Phrases: “During the view,”®° “for the purpose 
of a view,’’®® “on the view,”®* “took a view,’’®* “view 
of the premises,”®® and “view to prefer.”°®° 


[§ 2] B. As Verb. To-look at with attention or 
for the purpose of examination; to inspect; to ex- 
plore, differing from look, see, or behold, in express- 
ing more particular or continued attention to the 
thing which is the object of sight.°+ 

Phrases: 

“view the premises. 

VIEWERS. Persons who are appointed by a Ponce 
to make an investigation of certain matters, or to 
examine a particular locality, and to report to the 
court the result of their inspection, with their opin- 
ion on the same.®* 


VIGILANT. Awake and on the alert; 


“Having viewed and laid out,”®? and 
368 , 


attentive 


“with a view” of assuring the buyer of 
the truth of the fact asserted). 


54. Carpenter v. Carpenter, 101 A. 
628, 633, 78 N.H. 440, U.R.A.1917F 
974. See also Trial § 90. 


Reception of evidence by inspection 
or view see Evidence §§ 863-869. 


55. State v. Baker, 156 P. 103, 28 
Idaho 727. 
56. State v. Baker, supra. 


Commonwealth v. Dascalakis, 


Brower v. Fisher, 


special, but so indifferent as they may 
receive such restriction without ap- 
parent injury, though these former 
words by construction of law would 
have had a larger sense if tthe vide- 
licet had not been.” Sullivan v. 
State, supra. 

39. Sullivan vy. State, supra. 

Indictments and Informations § 184. 

Pleading § 1195. 

40. A maxim meaning “Hanging 
fruits make part of the realty, but 
gathered fruits form no part of it.” 
Morgan Leg. Max. [cit Dig. 19, 1, 
the lel s 

41. A maxim meaning “That is 
said 'to be added by alluvion which is 
added so little by little that we can 
not tell how much is added at any one 
moment of time.” Morgan Leg. Max. 
[cHt=Digy ster 11: 

42. A maxim meaning “When the 
greater is allowed, the lesser seems 
to be allowed also.’ Morgan Leg. 
Max. [cit Sheppard Touchst. p 429]. 


43. A maxim meaning “That does 
not truly belong to any one which 
can be taken from him upon occasion.’ 
Morgan Leg. Max. [cit Dig. 50, 17, 
HS OP Ne 

44. A maxim meaning “He will not 
be considered as using force who ex- 
ercises his rights and proceeds by 
forms of law.’ Morgan Leg. Max. 
Leit Dig. 50; 17, 155, 1]. 


45. A maxim meaning “It seems 
that a deaf and dumb man_ cannot 
alienate.” Bouvier L. D. [cit Bispham 


‘ 


Arrest § 45 (arrest without warrant). 

Coroners § 19 (view of body by 
coroner). 

Costs § 273 (expense of view). 

Criminal Law §§ 2090-2092, 
(view by jury). 

Basements §§ 206, 207 (right of ease- 
ment in view). 

Hjectment § 272 (view of premises by 
jury). 

Eminent Domain 8§ 405, 406, 420 (view 
by jury, commissioners, etc.). 

Grand Juries § 112 (view of place of 
crime). ) 

Highways § 104 (view by commis- 
Sioners, jurors, etc.). 

New Trial §§ 101, 102, 140 (effect of 
view on allowance of new trial). 

Nuisances § 73 (obstruction of view). 

Railroads § 1784 (obstruction of 
‘view ). 

Real Actions § 15 (view of premises 
before pleading). 

Trial § 90 (view by jury). 
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50. Black L. D. [cit 3 Kent Comm. 
p 448]. 

Si), Blacks D- 

52, ‘State vi Clary, 24 S.C. 1116) 127 


(“a view” to commit a felony). 


53. Halliday v. Briggs, 18 N.W. 55, 
15 Neb. 219, 222 (as used in an in- 
struction that to constitute a war- 
ranty, there must not only be an af- 
firmance by the seller respecting qual- 
ity, but the affirmance must be made 


140 N.E. 470, 477, 246 Mass. 12. 


58. Commonwealth v. Dascalakis, 
supra. 

59.. State v. Baker, 156 P. 103, 28 
Idaho 727. 
Ea In re Cohen, [1924] 2 Ch.D. 

61. Webster D. [quot Hendricks v. 
Gilchrist, 76 Ind. 369, 371; Wakefield 
v. Boston, etce., R. Co., 63 Me. 385, 
387]. 

[a] “Wiewing',” as used in a stat- 


ute fixing the fee of a coroner for 
viewing a dead body, means something 
more than looking, seeing, beholding; 
it means inspection, investigation, and 
inquiry into the cause of the death of 
the person. Lancaster County v. 
Holyoke, 55 N.W. 950, 37 Neb. 328, 332, 
21 L.R.A. 394. 


62. Bradley v. Crane, 94 N.E. 359, 
ZO dae Ne cae 0. 


63. State v. Baker, 156 P. 103, 28 
Idaho 727; Stanley v. Commonwealth, 


1 63S... 10, 11, 109) Va. 796. 


64. Black L. D. 
In particular proceedings: 
Drains § 87. 
Eminent Domain §§ 405, 406. 
Fences §§ 25-35. 
Highways §§ 80, 211-214, 325. 
pratt Corporations §§ 2429, 2729-- 
Private Roads §§ 23-42. 
Towns § 26. 
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to discover and avoid danger, or to provide for safe- 
ty; cireumspect; cautious; wary;°°® alertly watchful 
The word is said to have 
numerous significances and synonyms, depending on 
and context in which it is used 
and also on the subject matter to which its various 


as one keeping vigil.%® 
the particular place 


uses relate.°* 
Vigilant watch.*® 


the term, an exceedingly careful watch;°° 


ful wateh; an attentive watch.’° 


VIGILANTIBUS ET NON DORMIENTIBUS JU- 


RA SUBVENIUNT.”* 


VIGILANTI PROSPICIUNT JURA.,”? 


VILE. A word with a 
based; lost to decency.*? 


In the common acceptation of 


well defined meaning ; 


VIGILANT—VILLAGE 


jurisprudence.*® 


seat.77 


VILLA. A house in the country;** 


matters, but which has almost dropped out of later 


a country 


VILLA EST EX PLURIBUS MANSIONIBUS 
VICINATA, ET COLLATA EX PLURIBUS VICIN- 


IS, ET SUB APPELLATIONE VILLARUM CON- 


a watch- 


VILLAGE.“ 


TINENTUR BURGI ET CIVITATES.** 


[§ 1] A. As Noun. The word is 


derived from “villa,’*® and is used to designate a 


defined locality with a name.®! 


It has been said that 


the word “village” has many meanings, and that the 


de- 


sense in which it is employed must be determined 
from other sources than dictionary definitions.*? A 
village has been defined variously as a collection of 


houses, collocated after something like a regular plan 


VILL.’ A word at one time in much use in legal 


65. Mathews v. Dudley, 297 P. 544, 
546,212 Cal. 68 [cit Century D.]. 


66. State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 933, 295 Mo. 375. 


67. Mathews v. Dudley, 297 P. 544, 
546, 212 Cal. 58. 


68. Duty to keep: 
Operator of motor vehicle see Motor 
Vehicles § 624. 
Street railroad motorman see Street 
Railroads § 316 note 16 [a]. 
69. Theobald v. St. Louis Transit 
Co., 90 S.W. 354, 366, 191 Mo. 395. 


70. State ex rel. Vogt v. Reynolds, 
244 S.W. 929, 933, 295 Mo. 375. 

71. A maxim meaning “The laws 
assist the diligent, and not those who 
sleep over their rights.” Riggs v. 
Savage, 7 Ill. 400, 411. 

{a} More briefly, the laws assist 
the vigilant. Burrill L. D. 

{bj Applied in: Hall v. Clagett, 48 
Md. 223, 243; St. Louis v. O’Neil Lum- 
ber Co., 42 Mo.App. 586, 598; Weart 
v. Jersey City, 41 N.J.Law 510, 512; 
Carman v. Brown, 4 Dem.Surr. (N.Y.) 
96, 101; Gardiner’s Lessee v. Wilson, 
2 Yeates (Pa.) 186, 189; In re Detwil- 
ler, 26 Pa.Dist. 1112; Com. Title Ins., 
etc, | CO..Vv.. Harrity, (9 Pa Dist?) 204; 
Coyle’s Estate, 16 Phila. (Pa.) 350; 
Knoll v. New York, etc., R. Co., 22 
Wkly.N.C. (Pa.) 211, 213; Director of 
Lands v. Abada, 41 Philippine 71, 72; 
Torruellas v. Ferrer, 25 Porto Rico 
821; Bostwick v. New York Mut. L. 
Ins. Co., 89 N.W. 538, 92 N.W. 246, 116 
Wis. 392, 400, 67 TaReAr 705; Matter 
of Kearney, 8 Cox C.C. 218; 222: An- 
derson v. Dawber, 22 B.C. 218; Ex p. 
Banks, 1 Newfoundl. 349. 


{[c] Other forms of maxim.—(1) 
Vigilantibus et non dormientibus leges 
-subveniunt. Dennis’ Lessee v. Kelso, 
28 Md. 333, 338; Ely v. Padden, 13 
N.Y.St. 53, 56, 46 Hun 682; Kistler v. 
Scheirer, 10 Pa. Super. 220, 223. — (2) 
Vigilantibus et non dormientibus lex 
succurrit. Cholmondley v. Clinton, 2 
Jac.&W. 1, 140, 22 Rev.Rep. 84, 37 Re- 
print 527. (3) Vigilantibus et non 
dormientibus servat lex. Den ex dem. 
Rutherford v. Fen, 20 N.J.Law 299, 
301; Campbell v. Graham, 9 L.J.Ch. 
O.S. 234, 289, 39 Reprint 175, 1 Russ. 
&M. 453, 476, 5 Eng.Ch. 454, 39 Reprint 
175; Vandecar v. East Oxford, 3 Ont. 
A. 131, 145; Doe v. Matlock, 2 U.C.Q. 
B.O.S. (Ont.) 521, 524. (4) Vigilanti- 
bus et non dormientibus subvenit lex. 
Dawson’s Lessee v. Bigsby, 5 Binn. 
(Pa.) 204, 209; Smith v. Logan, 17 
Ont.Pr. 121, 123. (5) Vigilantibus et 
non dormientibus succurrunt jura. 
Dambmann v. Schulting, 12 Hun (N. 


Y.) 1,14. (6) Vigilantibus non dor- 
mientibus jura subveniunt. Menden- 
hall w..o(Carter; 17 ARU@asiNo. 9,426; 
Martin v. Campbell, 35 Ark. 137, 142; 
Davis v. Davis, 26 Cal. 23, 42, 85 Am.D. 
157; Tracy v. New York, etc., R. Co., 
(he yA, oO On Sa, «oOmne Lave 
Stanton. 17 Conn. 377, 383; 
Vie Judd.) 5) Day (Conny) 53425303 
Pusser v. A. J. Thompson & Co., 64 
S.H. 75, 132 Ga. 280, 286, 22 L:R.A.N:S. 
571; Athens Terminal Co. v. Athens 
Foundry, ete., Works, 58 S.E. 891, 129 
Ga. 393, 402; Robbins v. Todman, 28 
Kan. 491; Dickey v. Permanent Land 
Co., 63 Md. 170, 176; -Foss “vo Foss, 
12 Allen (Mass.) 26, 28; Nudd v: 
Hamblin, 8 Allen (Mass.) 130, 132; 
Bruce v. Vogel, 38 Mo. 100, 106; Webb 
& Co. v. Midway Lumber Co., 68 Mo. 
App. 546, 556: Hathaway v. Noble, 55 
N.H. 508, 512; Schenck v. Schenck, 
10 N.J.Law 276, 277; Wood v. Chet- 
wood, 33 N.J.Eq. 9, 21; Greenleaf v. 
Mumford, 19 Abb.Pr. (N.Y.) 469, 476, 
30 How.Pr. 30; Bellas v. McCarty, 10 
Watts (Pa.) 13, 26; Clothier’s Estate, 
4 Pa.Co. 214. 215; Speidel v. Henrici, 
16, Philas -CPar)? 028, 5325") "Perry + v. 
Fontaine, 2 S.E. 743, 83 Va. 451. 456; 
Fowler v. Lewis, 14 S.E. 447, 36 W.Va. 
112, 135; Frame v. Frame, 9 S.E. 901, 
32 W.Va. 468, 482. 5 L.R.A. 323: Sable 
v. Maloney, 4 N.W. 479, 48 Wis. 331, 
333; Kav v. Goodwin, 6 Bing. 576, 
585, 19 E.C.L. 261, 130 Reprint 1403; 
Newman v. Newman, L.R. 2 P.&D. 57, 
58; Union Bank v. Turner, 32 Man. 
435; Murray v. Ross, 11 N.S. 154, 161; 


Merchants’ Bank v. Morrison, 19 
Grant Ch. (Ont.) 1, 25; Matter of 
Browning, 43 U.C.Q.B. (Ont.) 13, 20. 


0) Vigilantibus non dormientibus 
equitas subvenit. Buenaventura v. 
David, 37 Philippine 435. (8) Vigi- 
lantibus non dormientibus leges sub- 
servient. Ludlow v. Van Camp, 7 N.J. 
Law 113, 114, 11 Am.D. 529; Buchan- 
nan v. Rowland, 5 N.J.Law 721, 728; 
Van Keuren v. Mclaughlin, 21 N.J. 
Eq. 163, 170; Popham v. Cole, 66 N.Y. 
69, 76, 23 Am.R. 22; Baker v. King, 18 
Pa. 138, 143; Evans v. Jones, 1 Yeates 
(Pa.) 172, 173; Rex v. Maberley, 2 
Cromp.&M. 537, 538, 149 Reprint 874; 
Schultz v. Wood, 6 Can.S.C. 585, 633. 
(9) Vigilantibus non dormientibus 
leges subveniunt. Palmer vy. Inman, 
55 S.H. 229, 126 Ga. 519, 521; Kettle- 
well v. Stewart, 8 Gill (Md.) 472, 508; 
Hollister v. Loud, Johnson & Higby, 
2 Mich. 309, 314; State v. Mason, 24 
Mo.App. 321, 326; Wheeler v. Essex 
Public Road Bd., 39 N.J.Law 291, 299; 
Kingston Bank v. Eltinge, 40 N.Y. 
391, 396, 100 Am.D. 516; Clement v. 
Cozart, 17-S.B. 486, 112 N.C. 412, 422; 
Payne v. Drewe, 4 Hast 528, 542, 102 


Reprint 931. (10) 
dormientibus scripta est lex. Bank 
Vow nen illips 5s CanessG.w Soe (11) 
Vigilantibus non dormientibus, servit 
lex. Conway F. Ins. Co. v. Sewall, 54 
Me. 352, 358; Syester v. Brewer, 27 
Md. 288, 319. (12) Vigilantibus non 
dormientibus, subvenient legis. Mont- 
gomery Light Co. Fe Lahey, 25> So. 
1006, 121 Ala. 131,137. (13) Vigilan- 
tibus non dormientibus subveniunt 
leges. Cole v. William H. Flitcraft & 
Co., 47 Md. 312, 317; The Rebecca, 5 
C.Rob. 102, 105, 165 Reprint 712: 
Eicke v. Nokes, 1 M.&Rob. 359, 174 
Reprint 123. 

72. A maxim meaning “The law 
protects him who is watchful of his 
rights.” Esguerra v. Tecson, 21 
Philippine 518, 521. 

73. Irwin v. Irwin, 37 P. 548, 
180, 189. 


74. As synonymous with “hamlet” 
see Hamlet 29 C.J. p 210. 


75. General Estates Company v. 
Beaver, [1914] 3 K.B. 935. See also 
Towns § 2 note 5 [a]. 


76. Municipality No. 2 v. Orleans 
ene Press, 18 La. 122, 139, 36 Am. 
. 624. 


77. Inre Tullytown Borough, 1 Pa. 
Dist. 292, 293° 


78. A maxim meaning “Vill is a 
neighborhood of many mansions, a 
collection of many neighbors, and un- 
der the term of ‘vills’ boroughs and 
cities are contained.” Black L. D. [eit 
Coke Litt. p 115]. 


79. Willage: 
baas ve of accounts see Counties 


Vigilantibus non 


2 Ok}. 


Assessment for drain see Drains § 
213 
As subject of judicial notice see Evi- 
dence § 1870. 
As town see Towns § 2. See also 
Municipal Corporations §§ 1, 
Organization into school district see 
Schools and School Districts § 94. 
Property constituting homestead in 
see Homesteads § 95. 
Railroads in see Railroads §§ 134, 
1026, 1487. 
80. In re Tullytown Borough, 1 
Pa.Dist. 292, 293. 
81. Hebert v. Lavalle, 27 Ill. 
455. 
[a] Legal necessity of name,—Til- 
ford v. Wallace, 3 Watts (Pa.) 141, 
14 


82. People v. Brady, 112 N.E. 657, 
658, 273 Ill. 178. 


448, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in regard to streets and lanes,** without intervening 
farm land, but with a convenient curtilage attached 
to each;** an aggregation of houses and inhabitants 
more or less compact;5° an assemblage of houses 
less than a town or city, but nevertheless urban or 
semi-urban in its character,’’ having a density of 
population greater than can usually be found in 
rural districts ;** any small assemblage of houses for 
dwellings or business, or both, in the country, wheth- 
er situated on regularly laid out streets and alleys 
any small assemblage of houses in the 
country ;°° a small aggregation of houses in the coun- 
try, being less in number than in a town or city and 
more than in a hamlet;9° a small collection of houses 
in the country, less than a town®! or city.®? More 
specifically, such an aggregation, assemblage, or col- 
lection of houses inhabited or oceupied by artisans, 
The word carries 
to the mind the idea of a small urban community,°* 
which may®® or may not®® be incorporated. The 


OL Nop. 32 


laboring people, and farmers.®? 


83. In re Edgewood Borough, 18 


~A. 646, 130 Pa. 348, 351. 


84. In re West Philadelphia, 5 
Watts & S. (Pa.) 281, 284 [quot In re 
Tullytown Borough, 1 Pa.Dist. 292, 
293]; Narbeth Borough, 16 Pa.Co. 29. 


85. Territory v. Stewart, 23 P. 405, 
1 Wash. 98, 104, 8 L.R.A. 106. 


86. State v. City of Nashwauk, 189 
N.W. 592, 593, 151 Minn. 534; State v. 
Gilbert, 120 N.W. 528, 107 Minn. 364, 
367; State v. Minnetonka, 59 N.W. 
972, 57 Minn. 526, 533, 25 L.R.A. 755, 


87. State v. Lammers, 86 N.W. 677, 
89 N.W. 501, 113 Wis. 398, 413. 


88. Bouvier L. D. [quot State v. 
County Com’rs of McKinley County, 
145 P. 1083, 20 N.M. 67, 738, LiR.A. 
1915C 898; Mikael v. Equitable Se- 
eunities .Co., 74 S.W., 67, 32.20ex.Civ. 
App. 182, 185]; Haines v. Board of 
Directors of Consol. School Dist. of 
Wright, 167 N.W. 192, 184 Iowa 401; 
State v. Booth, 149 N.W. 244, 245, 169 
Towa 143; State v. Lammers, 86 N.W. 
677, 89 N.W. 501, 113 Wis. 398, 414. 


[a] What constitutes.—(1) A sta- 
tion house, a warehouse, a blacksmith 
shop, a post office, and five or six 
dwelling houses. Toledo, etc., R. Co. 
v. Spangler, 71 Ill.- 568, 569.. (2) ~A 
railroad station, a mill and a black- 
smith shop, a store and a grocery con- 
stitute a village, although there are no 
streets and alleys laid off and dedicat- 
ed to the public. Illinois Cent. R. Co. 
v. Williams, 27 Ill. 48, 49. (3) A 
store, a school, a church, and two or 
three residences. Rantoul Rural High 
School Dist. No. 2, Franklin County v. 
Davis, 160 P. 1008, 99 Kan. 185. (4) 
“Only a small collection of houses in 
the country.” In re Hiss, 199 N.Y.S. 
544, 205 App.Div. 691. (5) Railroad 
station house, warehouse, one store, a 
blacksmith shop, post office, and five 


or six dwellings. People v. Brady, 
£2 ON ERE 6b 700273 OLLIE UTS LCE EE AY 
settlement consisting of fourteen 


families, each family on an average 
containing about five persons, resid- 
ing along a stream, the distance from 
one extreme end of the settlement to 
the other being about two miles and 
a half, some residing within about 
forty rods of each other, and others 
being distant about a mile or more. 
People v. McCune, 46 P. 658, 14 Utah 
152, 154, 835 L.R.A. 396. 


89. In re Hdgewood Borough, 18 A. 
646, 180 Pa. 348, 351. 
90. Webster D. [quot People v. 


Van Nuys Lighting Dist. of Los An- 
geles County, 162 P. 97, 98, 173 Cal. 


VILLAGE 


792, Ann.Cas.1918D 255; Mahood v. 
Sitate, (Fla.) 133 So. 90]; Gring:v. 
ee) Spring Water Co., 20 Pa.Dist. 
Ot. 


“Wamlet” see 29 C.J. p 210. 


91. Webster D. [quot Cavendish v, 
Blume Coal & Coke Co., 78 S.E. 794, 
796, 72 W.Va. 6431; Enfield v. Jordan, 
lo SeCur 08, LL90 Us. 63051685, 30: i: 
Ed. 523. 


92. Webster D. [quot Washington 
County Com’rs Ct. v. State, 44 So. 
465, 151 Ala. 561, 567; Cavendish v. 
Blume Coal & Coke Co., 78 S.E. 794, 
72 W.Va. 643]. 


93. Webster D. [quot Russell v. 
Detroit Mut. EF. Ins. Co., 45 N.W. 356, 
80 Mich. 407, 410; In re Tullytown 
Borough, 1 Pa.Dist. 292, 293; Mikael 
v. Equitable Securities Co., 74 S.W. 67, 
32 Tex.Civ.App. 182, 185; Cavendish 
v. Blume Coal & Coke Co., 78 S.E. 794, 
72 W.Va. 643]; People v. Brady, 112 
N.E. 657, 273 Ill. 178; Hebert v. La- 
valle, 27 Ill. 448, 455; Truax v. Pool, 
46 Iowa 256. 


94. State v. Lichte, 126 S.W. 466, 
226 Mo. 273, 291. 


95.\ Strickfadden v. Green Creek 
Highway Dist., 248 P. 456, 42 Idaho 
738, 49 A.L.R. 1057; State v. Milwau- 
kee & St. Louis R. Co., 79 N.W. 510, 
76 Minn. 469, 473; Village of Kenmore 
v. Erie County, 169 N.E. 637, 252 N.Y. 
437; Sitte v. Paulson, 216 N.W. 344, 
345, 56 N.D. 146. See Brown v. State, 
18 Ohio St. 496. See also Municipal 
Corporations §§ 1-4. 


[a] “Village,” used in connection 
with “borough,” implies an incorpo- 
rated municivality. State v. Minne- 
apolis & St. L. R. Co., 79 N.W. 510, 76 
Minn. 469, 473. 


[b] As instrumentality of state.— 
Sitte v. Paulson, 216 N.W. 344, 56 N. 
D. 146. 

{c] As subordinate branch of civil 
government.—In re Hiss, 199 N.Y.S. 
544, 205 App.Div. 691; Weismer v. 
Douglass, 6 Thomps.&C. (N.Y.) 514. 


[d] “Willages may be classified as 
true municipal corporations, volun- 
tarily organized under the general 
law at the request and with the con- 
current consent of their members.” 
Strickfadden v. Green Creek Highway 
Dist., 248 P. 456, 42 Idaho 738, 49 A.L. 
BeL05t. 

86. Washington County Com’rs Ct. 
v. State, 44 So. 465, 151 Ala. 561, 568; 
State v. Minneapolis & St. Louis R. 
Co., 79 N.W. 510, 76 Minn. 469, 473. 


[a] Incorporation is unnecessary 


lage 
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word may appropriately be employed as referring 
to a town site platted and unincorporated.?* 
lage” is more specific than the term “neighbor- 
hood,”®* and has been said to include all the houses 
from and to which a conversation can be carried on 
without undue raising of the voice.®® 
a village implies an assemblage of inhabitants living 
in the vicinity of each other and not separated by 
any other intervening civil division of the state.+ 


“Town” compared. While “village” and “town” 
may not be strictly identical in meaning,” “village” 
may be employed as synonymous with “town. 
Phrases: “City or village,’’* “towns and villages,”® 
and “village proper.’ 

[§ 2] B. As Adjective. 
ployed also as an adjective.” 

Village datum is a certain monument or object, 
of a permanent character, which has been adopted 
by the municipality as a base or starting point for 


“Vil- 


The idea of 


93 


“Village” may be em- 


to constitute an assemblage of houses 

in the country. Washington County 

Se , Ct. v. State, 44 So. 465, 151 Ala. 
61. 


[b] Boundary lines of unincorpo- 
rated village are necessarily unde- 
fined. Washington County Com’rs Ct. 
v. State, 44 So. 465, 151 Ala. 568. 


$7. Way v. Fox, 80 N.W. 405, 109 
Iowa 340, 345. 


98. In re Buie, 287 F. 896; State v. 
Meek, 67 P. 76, 26 Wash. 405, 408. 


$9. St. Mary’s & Western Ontario 
R. Co. v. West Zorra, 17 Ont.W.R. 957, 
2 Ont.W.N. 455. 


1. Smith v. Sherry, 6 N.W. 561, 50 
Wis. 210, 217 [quot Enterprise v. 
State, 10 So. 740, 29 Fla. 128, 144]. 


2. Truax v. Pool, 46 Iowa 256, 
257. 

“Town” distinguished from “vil- 
lage’? see Towns § 2 text and note 14 
[b]-[da]. 

3. Enfield v. Jordan, 7 S.Ct. 358, 
119 U.S. 680, 686, 30 L.Ed. 523; Brown 
v. Grangeville, 71 P. 151, 8 Idaho 784, 
788; People v. Pike, 64 N.E. 393, 197 
Ill. 449, 452; Phillips v. Scales Mound, 
63 N.. 180, 195 DM 8h3, 3605) Martin 
v. People, 87 Ill. 524, 528; Chicago, 
etc., R. Co. v. Kentwood, 22 So. 192, 
49 La.Ann. 931, 932; State v. Lichte, 
126 S.W. 466, 226 Mo. 2738; Long 
Branch Police, ete., Commission vy. 
Dobbins, 40 A. 599, 61 N.J.Law 659, 
661; McCarter v. Millville Gaslight 
Co., 69 A. 248, 73 N.J.Eq. 739. 


[a] “Town of Millville and vicin- 
ity,” as not referring to the entire 
township of Millville, but to the vil- 
known as Millville and its 
vicinity. McCarter v. Millville Gas- 
light Co., 69 A. 248, 73 N.J.Eq. 739. 


[b] “Village of Orrick” instead of 
“town of Orrick,” as used in a com- 
plaint, did not render it defective, al- 
though the place was referred to as a 
town by statute. Town of Orrick v. 
Akers, 83 S.W. 549, 109 Mo.App. 662. 


4. Commonwealth Real Estate Co: 
v. City of South Omaha, 110 N.W. 1007, 
1008, 78 Neb. 368. 


5. Territory v. Stewart, 23 P. 405, 
1 Wash. 98, 104, 8 L.R.A. 106. 

6. Atherton v. Village of Essex 
Junction, 74 A. 1118, 1119, 88 Vt. 218, 


27 L.R.A.N.S. 695, Ann.Cas.1912A 339. 


[a] Understood to mean “physical 
village.”’—Atherton v. Village of Es- 
sex Junction, 74 A. 1118, 83 Vt. 218, 27 
L.R.A.N.S. 695,.Ann.Cas.1912A 339. 


7. See cases infra notes 8-13. 


248 [67 C.J.] 


the grades and levels of the municipality.® 


Phrases: “Town or village lots,”® “village bounda- 
ries,’1° “village bridge,”!! “village council,’”!? and 
“village purpose.”?% 


VILLAGERS. Inhabitants of a village.'4 


VILLAIN. An opprobrious epithet implying 
great moral delinquency, and equivalent to “knave,” 
“raseal,” or “scoundrel.’’*® 


VILLAS. A Spanish word meaning villages.t® 


VILLEIN. A person attached to a manor, who 
was substantially in the condition of a slave, who 
performed the base and servile work upon the manor 
for the lord, and was, in most respects, a subject of 
property and belonging to him.** 


VIM.7® 


VIM VI REPELLERE LICET, MODO FIAT 
MODERAMINE INCULPATZ TUTELA, NON AD 
SUMENDAM VINDICTAM, SED AD PROPUL- 


VILLAGE—VIOLATION 


VINOUS LIQUORS.?? 
VINTNER. One who sells wine.?4 


VIOLATE. To infringe; transgress, as a con- 
tract, a law, promise or the like, either by a positive 
act contrary to the promise, ete., or by neglect or 


nonfulfillment;?° to break or disregard;?° to rav- 
ishes7 

VIOLATION. Infringement; breach of right, 
duty, or law; ravishment;?* practical nonconform- 


ity;2® punishable transgression;*° doing things 
which it is provided by statute shall not be done, or 
failing to do things which are provided by statute 
shall be done.* ‘ 


Phrases: “A violation of the law,’’?? “in violation 
of law,’’?? “violation of a trust,”°4 “violation of her 
personal rights,’*> “violation_of the Bone Dry 
Act,’?® “violation of their duties,”** “violation of 
the prohibition amendment,”** and “violation of the 


SANDAM INJURIAM.'® 


VINCO VINCENTEM, ERGO MULTO MAGIS 


VINCO TE.?° 


VINDICATE. To support or maintain as true or 
correct, against denial, censure or objections; de- 


fend; justify.?+ 
VINDICTIVE DAMAGES.”? 


8. Chicago Consol. Traction Co. v. 
Village of Oak Park, 80 N.E. 42, 44, 
22500115 (9. 

‘ “Monument” see Boundaries §§ 8— 

Be 

9. See 63 C.J. p 87 text and note 53. 

10. Sitte v. Paulson, 216 N.W. 344, 
345, 56 N.D. 146. 


11. Village of Bloomer v. Town of 
Bloomer, 107 N.W. 974, 128 Wis. 297, 
ous 

[a] “Village bridge,” generally 
speaking, is one wholly within a vil- 
lage. Village of Bloomer v. Town of 
Bloomer, 107 N.W. 974, 128 Wis. 297, 
311. 

12. Jewell Belting Co. v. Village 
of Bertha, 97 N.W. 424, 91 Minn. 9. 

13. Gaynor v. Village of Port 
Chester, 129 N.E. 657, 661, 230 N.Y. 
210; Smith v. Smythe, 90 'N.E. 11231, 
197. "N.Y. 457, 462, 35 L.R.A.N.S. 524. 

[a] Necessity of being for public 
use.—Smith v. Smythe, 90 N.E. 1121, 
197 N.Y: 457, 462, 35 A.L.R. 524. 

[b] Auditing.—Gaynor v. Village 
of Port CheSter, 129 N.E. 657, 230 N.Y. 
210. 

[c] Establishment and mainte- 
nance of lighting system.—Kelly v. 
Merry, 186 N.E. 425, 427, 262 N.Y. 151. 

14. Hebert v. Lavalle, 27 Ill. 448. 

15. Black L. D.. See also Libel and 
Slander §§ 37, 38. 

“nave” 35 C.J. p 915. 

“Rascal” 52 C.J. p 1139. 

16. Hart v., Burnett, 15 Cal. 530, 
537. 

“Willage” ante. 

i Be MIB KES a De DR 
Real Prop. p 26]. 

[a] “There were two kinds of vil- 
leins—villeins regardant, and villeins 
in gross. ‘A villein regardant is, as 
if a man be seized of a manor, to 
which a villein is regardant, and he 
which is seized of the manor, or they 


[eit 1 Washburn 


provisions of the Labor Law.”%® 


In real estate parlance the word “violation” has 
a well defined meaning of which the court can take 


judicial notice,*® and is almost universally used and 


accepted as meaning a violation of which notice has 
been given by the respective department charged 


with the enforcement of the particular provisions of 


whose estate he hath in the same 
manor, have been seized of the villein 
and his ancestors as villeins and neifs 
regardant to the same manor, time 
out of memory of man; and villein in 
gross is, when a man is seized of a 
manor, whereunto a villein is re- 
gardant, and granteth the same villein 
by his deed to another, then he is a 
villein in gross, and not regardant.’”’ 
Littleton [quot Neal v. Farmer, 9 Ga. 
555, 564]. 


{b] “Willenage is a tenement of 
the demesne of any lord delivered to be 
held at his will by villein services to 
be cultivated for the use of tthe lord. 
In the same manors of our ancient 
demesnes there are also pure villeins, 
both by blood and by tenure, who may 
be ousted from their tenements, and 
deprived of their chattels at tthe will 
of their lords.” Britton Ancient Pleas 
of the Crown [quot Portland v. Hill, 
L.R. 2 Eq. 765, 783]. 


18. See Vis post. 


19. A maxim meaning “It is lanw- 
ful to repel force by force, provided 
it be done with the moderation of 
blameless defense, not for the purpose 
of taking revenge, but to ward off in- 
jury.” Black L. D. [cit Coke Litt. p 
162a]. See also State v. Durham, 53 
S25 720) V4 SNC. Ad. 709 By Ian RAnINi 
S. 1016 (where the court said: “If 
there be no jurisdiction in the officer, 
then issues the terse command, ‘Vim 
vi repellere licet’’’). 


20. A maxim meaning “If I con- 
quer your conqueror, by so much the 
more do I conquer you.” Morgan Leg. 
Max. [cit Trayner Leg. Max. p 617]. 


21. Century D. ' 
“Defend” 18 C.J. p 459. 
“Justify” 35 C.J. p 896. 


[a] “Windicate” the law.—Sitate v. 
Ah Tong, 7 Nev. 148, 150° (improper 
use of word in instruction in criminal 
prosecution). 


22. See Damages § 51. 


23. See Intoxicating Liquors § 12. 

24. Wells v. Attenborough, 24 L.T. 
Rep.N.S. 812, 313. 

25. Century D. 

[a] May apply to act of omission 
as well as to the doing of an act un- 


bane lan State v. Case, 53 Mo. 246, 


26. State v. Kaufman, 211 N.W. 
691, 50 S.D. 645. 


27. State v. Montgomery, 45 N.W. 
292, 79 Iowa 737, 739. 


“Ravish” 52 C.J. p 1149. 
28. Black L. D. 


“Breach of duty’ 9 C.J. p 319 text 
and note 22 


“Infringement” Si MBC OM et a AS Se 

“Ravishment” 52 C.J. p 1150. 

29. See People v. Fox, 38 N.Y.S. 
635, 4 App.Div. 38, 40, 11 N.Y.Cr. 220. 

30. People v. Fox, supra. 

31. Princeton Coal Min. Co. v. 
Lawrence, 95 N.E. 428, 426, 96 N.E. 
387, 176 Ind. 469. 

32. Thomas y. State, 69 So. 413, 
415, 18 Ala.App. 421; In re Buss, 254 
N.Y.S. 852, 858, 234 App.Div. 299. 

33. Barney v. City of Ashland, 295 
S.W. 998, 999, 220 Ky. 657; 


ter v. State, 130 N.B. 157, L585 102 
Ohio St. 65. 


34, Sieger v. Shee we ie Ae 742, 


7438, 162 Minn. 322, 42 A.L 


35. Stout v. ‘carsales one antag 


EViaiCoy 
App. 113. 


157 S.W. 1019, 1021, 172 Mo. 


36. State v. Berry, 176.P. 649, 650, 


103 Kan. 891. 


87. Lilienthal v. Betz, 77 INE 1002, 
13:5) ING.) aL bees 7 Ann.Cas. 41 

38. Stiess v. State, 132 N.E. 85, 
103 Ohio ‘St. 33. 

39. Hall v. Chatham Electric 
Light, Heat & Power Co., 220 N.Y.S. 
226, 228, 220 App,Div. 18. 

40. See Evidence § 1813. 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


Hoffrich- 


the law or ordinance involved.* 


Violation of trial by jury means taking it away, 
prohibiting it, or subjecting it to unreasonable and 
burdensome regulations, which, if they do not amount 
to a literal prohibition, are, at least, virtually of 


that character.*? 


* VIOLENCE.** A general term whose meaning 
is not uneertain,‘* whose underlying concept is 
foree,#® and which, taken alone, supposes the idea 
of physical force,#® and implies external physical 


41. Liebmann v. Aldhous, 173 N.Y. 
S. 553, 555, 105 Mise. 728. 


42. Capital Traction Co. v. Hof, 19 
Wi Ctwio SOs MAUL Soel in aC, 48 .1a Ose 81 oe 


Right to trial by jury generally see 
Juries §§ 12-103. 


43. See also Force 26 C.J. p 794; 
Vi et armis ante; Violent post; Vio- 
lently post. 


Violence: 
As element of or in connection with: 
Abduction §§ 7, 8. 


Assault and Battery § 4 (tort), §§ 
180-182 (criminal offense). 


Breach of the Peace § 10. 
Burglary §§ 7-19. 


Forcible Entry and Detainer § 9 
(criminal offense), §§ 57-65 
(tort). 


Kidnapping § 6. 
Rape §§ 27, 28 (rape), § 44 (attempt 
or assault to rape). 
Riot §§ 8, 4, 23. 4 
Robbery §§ 24-44. 
Trespass § 6. 
Death by, as necessitating inquest 
see Coroners §§ 13, 14. 
Fear of, as justification for carrying 
weapons, see Weapons [40 Cyc 858]. 
Justification for killing in self-de- 
tense see Homicide §§ 205-258, 464- 
86. 
Of mob see Municipal Corporations §§ 
1739-1743. 


44. People v. Ruthenberg, 201 N. 
W. 358, 229 Mich. 315, 326. 
45. Smith v. General Crushed 


Stone Co., 28 Pa.Dist. 45, 51. 

[a] “Undoubtedly the underlying 
concept of the word is force; either 
external force according to popular 
use, or any degree of force according 


to legal interpretation.” Smith v. 
General Crushed Stone Co., 28 Pa. 
Dist; 4556 te 


“Force” 26 C.J. p 794. 


46. Northwest Commercial Travel- 
ers’ Assoc. v. London Guarantee & 
Ace. Co., 10 Man. 5387, 550. 


47. Smith v. General 
Stone Co., 28 Pa.Dist. 45, 51. 


[a] So construed in Compensation 
Act.—In considering whether or not 
frostbite is a compensable injury 
within a provision in Workmen’s 
Compensation Act (Pa. P. L. [1915] p 
736) art III § 301, defining “injury” 
and “personal injury’? as meaning 
“only violence to the physical struc- 
ture of the body, and such disease 
or infection as naturally results 
therefrom,” the court said: ‘Violence 
certainly implies external ‘physical 
contact, accompanied by some degree 
of force, with an external substance.” 
Smith v. General Crushed Stone Co., 
28 Pa.Dist. 45, 51. To similar effect 
Hendrickson vy. Continental Fibre Co., 
136 A. 875, 83 Del. 304, 312 (hold- 
ing that “a slow, gradual _ idio- 
pathic disease, unaccompanied and 


Crushed 


VIOLATION—VIOLENCE 
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contact,*7 although it may include all sorts of 


foree.48 


ever ;°° 


motion;°" that 


unrelated to any injury by accident 
ire [but caused by exposure to 
acid and chemicals] is not embraced 
within the terms of Workmen’s Com- 
pensation Law,” and demurrer to 
common law action is properly over- 
ruled). 

“Contact” 12 C.J. p 1310. 

“External” 25 C.J. p 229. 

“Physical” 48 C.J. p 1056. 


48. 29 Am. & E. Encyc. L. p 1061 
[quot Robinson v. State, 149 S.W. 186, 
187, 67 Tex.Cr. 79]; State v. Weaver, 
44 N.C. 9, 13; Alexander v. State, 50 
SOW.) 7165) 40) (Dex.Cr= 395,411: 


49. Bouvier L. D. [quot Smith v. 
General Crushed Stone Co., 28 Pa. 
Dist. 45, 49, and quot Cyc; In re Metz- 
ger, 8 Pa.Dist. 573, 574; Burns’ Case, 
5 Pa.Co. 549, 552 (quot Lee’s Case, 9 
Pa.Co. 474, 476); Commonwealth v. 
Rhoads, 2 Chest.Co. (Pa.) 146]. 


“Abuse” 1 C.J. p 372. 


50. Jensma v. Sun Life Assur. Co. 
of Canada, 64 F.(2d) 457, 459; Lin- 
coln Nat. Life Ins. Co: v. Erickson, 
42 F.(2d) 997, 1000. See also Accident 
Insurance § 78. 

51. See Summers v. Tarney, 24 N. 
EH. 678, 123 Ind. 560, 562 (in explain- 
ing meaning of “violently’’). 

; Mar ee al see Assault and Battery 
“Attack” 6 C.J. p 546. 

52. Webster D.3 Worcester D. 
[both quot State v. Blake, 39 Me. 322, 
824 (sub verbo “force’)]; Long v. 
State, 12 Ga. 293, 320; Johnson v. 
State, 57 S.E. 1056, 1 Ga.App. 729, 730; 
Agee v. Employers’ Liability Assur. 
Corporation, Limited, of London, 
Eng., 253 S.W. 46, 48, 213 Mo.App. 693, 
698; Lambert v. Helena Adjustment 
Coys, 2227 2. 1057, 69) Mont. 520). tol3s 
State v. Daly, 18 P. 357, 16 Or. 240, 
241; Smith v. General Crushed Stone 
Comeas. BasDist, 45,0492 Laue t aCyele 
Robinson vy. State, 149 S.W. 186, 188, 
6% Mex: Cr 7o. 


53. Anderson L. D. [quot Agee-v. 
Employers’ Liability Assur. Corp., 
Ltd., of London, Eng., 253 S.W. 46, 48, 
213. Mo.App. 693, 698; State v. Bel- 
lows, 15 Ohio Cir.Ct. 504, 507]. 


[a] “As distinguished from mere 
accident or casualty.’’—State v. Bel- 
lows, 15 Ohio Cir.Ct. 504, 507. 


“Unlawfully” 66 C.J. p 44. 


54, See Summers v. Tarney, 24 N. 
BE. 678, 123 Ind. 560, 562 (in defining 
“violently’’). 


“Outrage” 46 C.J. p 1159. 


55. Anderson L. D. [quot Agee v. 
Employers’ Liability Assur. Corp., 
Ltd., of London, Eng., 253 S.W. 46, 48, 
213 Mo.App. 6938, 698]; Black L. D. 
[cit Lambert v. Helena Adjustment 
Co., 222 P. 1057, 69 Mont. 510, 513]; 
Bouvier L. D. [quot People v. Will, 
248 P. 1078, 79 Cal.App. 101, 114, and 
cit State v. Wells, 31 Conn. 210, 212 
(quot People v. Bradbury, 91 P. 497, 
151 Cal. 675, 676; Robinson v. State, 
TSO SMW). LO Grad Oun mG yess Cited Ob il. 


The term has been defined variously as 
meaning abuse of forece;#® any degree of force what- 
assault ; 

fully exercised ;°* 
strength applied or exerted;°® strength of action or 


attack ;3? 
outrage ;°* 


force ;°? force unlaw- 
physical force;°°® 


force which is employed against 


common right, against the laws, and against public 
liberty;°* the unlawful exercise of physical force, 
or intimidation by its exhibition and threat of em- 
ployment ;°® the unlawful use of physical force or 


Webster D. [quot State v. Williams, 
82 LacAnn. 335, 336, 36 Am-R: (272; 
Commonwealth v. Rhoads, 2 Chest.Co. 


(Pa.) 146]; Smith v. General Crushed 
Stone Co., 28 Pa.Dist. 45, 49 [quot 
Cyc]; Alexander v. State, 50 S.W. 


716, 40 Tex.Cr. 395, 411. See Rouse v. 
Creech, 166 S.B. 174, 175, 203 N.C. 378; 
Lane v. Horn & Hardart Baking Co., 
104 A. 615, 261 Pa. 329, 333; High v. 
State, 10 S.W. 238, 26 Tex.App. 545, 
573, 8 Am.S.R. 488; Northwest Com- 
mercial Travelers’ Assoc. v. London 
Steal haa & Acc. Co., 10 Man. 537, 
50. 


[a] Bodily or physical force held 
requisite.—In a civil action for dam- 
ages, brought by the husband for de- 
bauching his wife, alleging the inter- 
course to have been due to defend- 
ant’s overpowering personality and 
peculiarly irresistible persuasion, the 
court, in affirming a judgment of non- 
suit, said: ‘The bald question is 
whether the power of personality and 
force of persuasion exerted by a man 
upon the mind of a woman constitutes 
such force, violence, or coercion as to 
amount) to-a.2-ravishment. 2 29.9) 20 
The pertinent cases upon the subject 
disclose that the courts usually clas- 
sify ravishment or rape as the result 
of bodily violence. No decision has 
been found which holds that the 
breakdown of feminine resistance, 
produced merely by overpowering 
personality or persistent and unre- 
mitting persuasion is sufficient.” 
Rouse v. Creech, 166 S.E. 174, 175, 203 
N.C. 378: ‘ 

[b] “The kind of physical force is 
immaterial.”—2 Bishop Crim. L. § 32 
[quot People v. Bradbury, 91 P. 497, 
LSC ale Gio ule 

“Physical force” 48 C.J. p 1056. 

56. Anderson L. D.- (sub verbo 
“force’) [quot Lambert v. Helena Ad- 
justment Co., 222 P: 1057, 69 Mont. 
510, 513]. 


57. Webster D. [quot Common- 
wealth v. Rhoads, 2 Chest.Co. (Pa.) 
146]; Smith v. General Crushed Stone 
Co., 28 Pa.Dist.&Co. 45, 49 [quot Cyc]. 


58. Bouvier L. D. [quot Smith v. 
General Crushed Stone Co., supra, and 
guot Cyc; In re Metzger, 8 Pa.Dist. 
573, 574; Burns’ Case, 5 Pa.Co. 549, 
552 (quot Lee’s Case, 9 Pa.Co. 474, 
476); Commonwealth v. Rhoads, 2 
Chest.Co. (Pa.) 146]. 


[a] “It has reference to human 
agency and includes the idea of re- 
sponsibility for crime.’ Burns’ Case, 
5 Pa.Co. 549, 552 [quot Lee’s Case, 9 
Pa.Co. 474, 476 (quot In re Metzger, 
8. Pa. Dist..578, 574) 1]. 


59. See infra this note. 


fa] In Criminal Syndicalism Act. 
—In holding Criminal Syndicalism 
Act §§ 1, 2, defining ‘‘criminal syndi- 
calism,” not unconstitutional as 
vague, or as failing to fix an ascer- 
tainable standard of guilt because of 
use of the word “violence,” the court 
said: “In law ‘violence’ means the 
unlawful exercise of physical force, 
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other ageney;°° unjust,°! or unlawful,®? force. 


Phrases: “Actual violence,”®*? “by assault, or vio- 
lence or by putting in fear,”’®* “by violence,’’®® “death 
by violence or other undue means,”®* “death . . 
external violence or physical 
force,”*® “force, violence, or coercion,’’®® “injury to 
the physical structure of the body by external vio- 
lence,”*° “injury to the physical structure of the 
body by violence,”*! “mistreating with violence, 
murder by mob violence,”‘* ‘“of- 
“offering violence,”*® 
“open force and violence,’’* “put in fear of vio- 


caused by violence,”*®? “ 


“mob violence,”?? “ 


fering or doing violence,’’?* 


lence,’?® “sabotage, violence or 


or intimidation by its exhibition and 
threat of employment. The meaning 
of the term is not uncertain.” Peo- 
ple v. Ruthenberg, 201 N.W. 358, 229 
Mich: 315, 326. 

“Unlawful” 66 C.J. p 33. 


60. State v. Bellows, 15 Ohio Cir. 
Ct. 504 [quot Smith v. General Crush- 
ed Stone Co., 28 Pa.Dist. 45, 49 (but 


substituting ‘unusual’ for “unlaw- 
ful’) ]. 
[a] “Does not include mere acci- 


dent or casualty.’”’ State v. Bellows, 
15 Ohio Cir.Ct. 504 [quot Smith v. 
General Crushed Stone Co., 28 Pa.Dist. 
45, 49]. 

61. See Summers v. Tarney, 24 N. 
BE. 678, 123 Ind. 560, 562 (in explain- 
ing ‘‘violently’’). 


[a] So construed in pleading.— 
Construing a complaint, in action for 
injuries to a horse, resulting in his 
death, wherein it was alleged that the 
injuries were inflicted “violently and 
with great force,’ the court said: 
“The word ‘violently’ indicates ‘vio- 
Jence’ and in the connection here un- 
der consideration means ‘outrage; un- 
just force; attack; assault.’’? Sum- 
mers v. Tarney, 24 N.E. 678, 123 Ind. 
560, 562. 

“Unjust”? 66 C.J. p 32. 

62. Johnson vy. State, 50 So. 529, 58 
Fla. 68, 71. See Lambert v. Helena 
Adjustment Co., 222 P. 1057, 69 Mont. 
510, 518. 

[a] “Wnlawful force” synonymous. 
—In a prosecution for resisting, ob- 
structing, or opposing an officer in 
the execution of a capias and making 
an arrest, the court said: “The alle- 
gation that the defendant gripped the 
hand of the officer and forcibly pre- 
vented him from opening the door for 
the purpose of making the arrest un- 
der the capias necessarily involves re- 
sistance and an act of violence to the 
person of the officer while engaged in 
the execution of legal process. The 
force alleged is unlawful and as such 
is synonymous with violence.” John- 
son v. State, 50 So. 529, 58 Fla. 68, 70 
[cit Bouvier L. D.]. 


[b] “Force is unlawful violence.” 
—-Lambert v. Helena Adjustment Co., 
222 P. 1057, 69 Mont. 510, 513. 


63. State v. Wells, 31.Conn. 210, 
212; Long v. State, 12 Ga. 293, 320. 


64. Tex. Pen. Code (Rev. Cr. St.) 
art 1327 [quot Robinson v. State, 149 
Soup doo, deus. Ov wlex, Ok. sno); e > ONC mys 
State, 20 Tex.App. 421, 436]. See also 
Robbery §§ 24-44. 


65. Craig v. State, 62 N.E. 5, 157 
Ind. 574, 576. 


As “violently” 
text and note 41. 


see Violently post 


66. In re Metzger, 8 Pa.Dist. 573, 
574; Lee’s Case, 9 Pa.Co. 474, 476; 
Jones’ Case, 1 Pa.Co. 19. See also 


VIOLENCE—VIOLENT 
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VIOLENT.°° 


other unlawful 


Coroners §§ 13, 14. 
67. -See cases infra this note. 


[a] Meaning of phrase.—Constru- 
ing a statute requiring the services 
of the coroner “when information is 
given to any coroner that the body of 
a person whose death is supposed to 
have been ‘caused by violence, has 
been found within the county,’’ the 
court said: ‘“‘A death ‘caused by vio- 
lence’ is a death caused by unlawful 
means, such as usually call for the 
punishment of those who employ 
them.’’ State v. Bellows, 56 N.E. 1028, 
62 Ohio St. 307, 310., To same effect 
Lee’s Case, 9 Pa.Co. 474, 476; Burns’ 
Case, 5 Pa.Co. 549, 552. See also Cor- 
oners §§ 13, 14. 


68. Lane v. Horn & Hardart Bak- 
ing Co., 104 A. 615, 1261, Pa. 329, °333. 

69. Rouse v. Creech, 166 S.E. 174, 
L715, 2.03), INGER SGss 


70. Smith v. General Crushed 
StonerCo:; 23Ba. Dist | 45,%50: 
71. Smith v. General Crushed 


Stone Co., 28 Pa. Dist.) 45, 50. 


72. High v. State, 10 S.W. 238, 26 
Tex.App. 545, 573, 8 Am.S.R. 488. 


73. Alexander v. State, 50 S.W. 716, 
40 Tex.Cr. 395, 412. 


74, Alexander v. State, supra (as 
statutory offense in Texas). 


[a] “Murder as result of conspira- 
cy” distinguished.— Alexander Vv. 
State, 50 S.W. 716, 40 Tex.Cr. 395, 411. 


75. Johnson v. State, 50 So. 529, 
58 Fla. 68, 70. 


76. People v. Will, 248 P. 1078, 79 
Cal.App. 101, 114. 


77. Shehany v. Lowry, 152 S.E. 
TTA D6 S £705 Gar v0. 
78. Agee v. Employers’ Liability 


Assur. Corp., Ltd., of London, Eng., 
253 S.W. 46, 2138 Mo.App. 693, 697. 


79. People v. Ruthenberg, 201 N. 
W. 358, 229 Mich. 315, 320 (in Crimi- 
nal Syndicalism Act §§ 1, 2). 

80, State v. Bellows, 56 N.E. 1028, 
62 Ohio St. 307, 310. 


81. Worcester D. [quot Summers 
v. Tarney, 24 N.E. 678, 123 Ind. 560, 
562 (as definition of ‘‘force’’)]. 

82. In re Metzger, 8 Pa.Dist. 573, 
574; Lee’s Case, 9 Pa.Co. 474, 476; 
Jones’ Case, 1 Pa.Co. 19, 20. See also 
Coroners §§ 13, 14. 

83. Shehany v. Lowry, 152 S.E. 
114, 116, 170 Ga. 70. 

84. Agee v. Employers’ Liability 


Assur. Corp., Ltd., of London, Hng., 
253 S.W. 46, 48, 2138 Mo.App. 698, 697. 


85. Knowles v. Crocker Hstate Co., 
86 Perio, sy 40) (Calea tsa live eve 
Yore} 1i°P.° $68) 71 Cals 180; 1835" Gray: 
v. Collins, 42 Cal. 152, 157; Lambert 
v. Helena Adjustment Co., 222 P. 1057, 
69 Mont. 510, 518. 


method of terrorism,”7® “supposed to have been 
caused by violence,”’®® “unlawful violence,’*! “vio- 
lence and undue means,’®? “violence, force and in- 
timidation,’’** “violence inflicted upon the person, 
“Violence or circumstances of terror,’’*> “violence or 
seduction,”’® “violence to the physical structure of 
the body,”’8? “with violenee,’’® and “with violence 
and strong hand.”*® 


The word is said to be generally 
used in deseribing the manner in which an offense 
is committed,®! and, in its ordinary acceptation, it 
means acting that is characterized or produced by 
improper force;®? caused by force;?* dangerous ;°* 


84 


86. 
12. 


[a] “Violence” [alone] distin- 
guished.—Construing a statute relat- 
ing to the taking of negroes out of a 
state with ihtent to sell them as 
slaves, the one section referring to 
negro slaves, and the other to free 
negroes, the court said: “‘The former 
[section] uses the words ‘violence or 
seduction’—the latter uses the word 
‘violence,’ and leaves out ‘seduction.’ 
It cannot therefore be construed, as if 
the word ‘seduction’ had not been left 
out, without considering the omission 
as a mere act of negligence.” State 
v. Weaver, 44 N.C. 9, 12. 


87. Del. Workmen’s Comp. L. § 
3198rr, § 1387 [quot Hendrickson v. 
Continental Fibre Co., 136 A. 375, 33 
Del. 304, 306]; Mo. Workmen’s Comp. 
L. (Mo. Rev. St. [1929] c 28). § 3305 
(Mo. St. Annot. § 3305) [quot Rine- 
hart v. F. M. Stamper, (Mo.App.) 55 
S.W.(2d) 729, 731]; Pa. Workmen’s 
Compensation Act (P. L. [1915] p 736) 
art III § 301 [quot Lane v. Horn & 
Hardart Baking Co., 104 A. 615, 261 
Pa. 329, 333; McCauley v. Imperial 
Woolen Co., 104 A. 617, 261 Pa. 312, 
327 (quot Clark v. Lehigh Valley Coal 
Co.,, 107 A. 858, 859, 264 Pa. 529); 
Smith v. General Crushed Stone Co., 
28 Pa.Dist. 45, 50, and cit Roller v. 
Drueding Bros., 26 Pa.Dist. 85]. 


i" SSz. tis S. v. Barberan, 17 Philippine 
509, 511 [cit U. S. v. Clauck, 6 Philip- 
pine 486, 488]. 


State v. Weaver, 44 N.C. 9, 


Rees Gray v. Collins, 42 Cal. 152, 
he 

90. ee also Forcible 26 C.J. p 796; 
Violence ante; Violently post. 

91. Robinson y. State, 149 S.W. 


186, 187, 67 Tex.Cr. 79 (robbery). 


92. 29 Am. & E. Encye. L. p 1061 
‘quot Robinson v. State, 149 S.W. 186, 
187, 67 Tex.Cr. 79]; Webster Int. D. 
(quot Craig v. State, 62 N.E. 5, 157 
Ind. 574, 576]. 


93. See Jensma v. Sun Life Assur. 
Co. of, Canada, 64 F.(2d) 457, 459; 
Bacon v. U. S. Mut. Acc. Assoc., 44 
Hun (N.Y.) 599, 606. 


[a] Degree of force immaterial.— 
“The degree of force is not always 
material. In this view of the case 
the bite of a fly or spider, or the sting 
of a bee may be as well characterized 
as violent as the bite of a rattlesnake 
or the sting of a scorpion.”’ Bacon v. 
U. S. Mutual Ace. Assoc., 44 Hun (N. 
WIRD GCG: 

94. See infra this note. 

fa] “A violent man is necessarily 
a dangerous one because violence can- 
not be exercised without danger to 
the person .upon whom it is inflict- 
ed.” State v. Fletcher, (Mo.) 190 S. 
W. 317, 322. 


“Dangerous” 17 C.J. p 1126. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


extreme ;°° forcible;®* moving or acting with physi- 
cal strength;°* not natural or spontaneous, not in- 
tentional, voluntary, expected or usual;?* riotous;°® 
unusual;? urged or 


unnatural ;? 
with foree.* 


Violent presumption.‘ 


In the law of evidence,® 
a conclusion quite self-evident from the premises ;° 
an inference which the law unhesitatingly requires 
to be drawn from given facts;* one where the con- 
nection between the fact to be inferred and that 
which is proved is found by experience and observa- 
tion to be invariable in all instanees;® or which is 
very strong and forcible, although not one which 


VIOLENT 


impelled by or 


EvaOheming YC iol 


ries,”?* “violent 


is necessarily conclusive or irrebuttable.® 


95. Northwest Commercial Travel- 
ers’ Assoe. v. London Guarantee & 
Acc. Co., 10 Man. 537, 544. 


“Extreme” 25 C.J. p 331. 


96. Lambert v. Helena Adjustment 
Com cee. 105 t7 69. sont, LO} 5135 
George v. Goldsmiths and General 
Burglary Ins. Assoc., [1898] 2 Q.B. 
136, 139, 140. . 


“Porcible” 26 C.J. p 796. 


97. 29 Am. & E. Encye. L. p 1061 
[quot Robinson v. State, 149 S.W. 186, 
187, 67 Tex.Cr. 79]; Webster D. [quot 
George v. Goldsmiths and General 
Burglary Ins. Assoc., [1898] 2 Q.B. 
136, 139]; Webster Int. D. [quot Craig 
v. State, 62 N.E. 5, 157 Ind. 574, 576]. 


“Moving” 42 C.J. p 1410. 


98. Bacon v. U. S. Mutual Acc. AS- 
soc., 44 Hun (N.Y.) 599, 606. See 
Northwest Commercial Travelers’ As- 
soe. v. London Guarantee & Acc. Co., 
10 Man. 5387, 550. 


[a] In describing death.—(1) “Il 
is universally understood when it is 
said that one died a violent death, 
that it was unnatural—a death not 
occurring in the ordinary way.” Ba- 
con Benefit Soc. & L. Ins. p 967 [quot 
Northwest Commercial Travelers’ As- 
soc. v. London Guarantee & Ace. Co., 
10 Man. 537, 544, 550]. (2) “We may 
say a man dies a ‘violent’ death, with- 
eut necessarily implying anything 
more than that he dies, not in the or- 
dinary course of nature and disease.” 
Bacon v. U. S. Mut. Ace. Assoc., 44 
Hun (N.Y.) 599, 604 [quot Northwest 
Commercial Travelers’ Assoc. v. Lon- 
don Guarantee & Acc. Co., supra]. 
See also infra text and note 27. 

$9. See infra this note. 

[a] “Riotous” substantially equiv- 
alent.—In a prosecution for riot, the 
court said: ‘The affidavit, in describ- 
ing the offence charged, does not use 
the precise words used in the statute 
in defining a riot, but employs what 
we regard as equivalent words. In 
that connection, wé consider the word 
‘riotous’ as the substantial equivalent 
of the word ‘violent,’ and feel author- 
ized to so construe it.” State v. Kut- 
ter, 59 Ind. 572, 574. 


“Riotous” 54 C.J. p 843. 


1. Bacon Benefit Soc. & JL. Ins. p 
967 [quot Northwest Commercial 
Travelers’ Assoc. v. London Guaran- 
tee & Acc. Co., 10 Man. 537, 550]. 


“Unnatural” 66 C.J. p 52. 

2. Northwest Commercial Travel- 
ers’ Assoc. v. London Guarantee & 
Ace. Co., 10 Man. 537, 544. 

“Unusual” 66 C.J. p 62. 

3.5 292Am. & BE Encye. Lip. sl06r 
[quot Robinson v. State, 149 S.W. 186, 
187, 67 Tex.Cr. 79]; Webster’ D. [quot 
George v. Goldsmiths and General 
Burglary Ins. Assoc., [1898] 2 Q.B. 
136, 139]; Webster Int. D, [quot Craig 
v. State, 62 N.E. 5, 157 Ind. 574, 576]. 


4. “Presumption” see Evidence § 
25. See also Criminal Law § 1005. 

5. See generally Criminal Law §8§ 
1005-1033; Evidence §§ 25-88. 


6 Shealy & Finn v. Edwards, 75 
Ala. 411, 419. 


“Conclusion” 12 C.J. p 387. 
“Premises” 49 C.J. p 1327. 
“Self-evident” 57 C.J. p 108. 


7. Shealy & Finn y. Edwards, 75 
Ala. 411, 419. 


“Inference” 31 C.J. p 1181. 


8 Davis v. Curry,;-2 Bibb (Ky.) 
238, 239. 
[a] “Is equal to full proof.”—Da- 


VASE. <CuLrty 9 Bibb (Choy) ooo ao Oe 


[b] “Probable” presumption con- 
trasted.—Davis v. Curry, 2 Bibb (Ky.) 
238, 239. 

9. Shealy & Finn v. Edwards, 75 
Ala. 411, 419. 


[a] Use of phrase in instruction 
held error.—In an action for trespass 
d. b. a. against a sheriff, and others, 
based on alleged wrongful attachment 
levy on the goods in question, which 
plaintiff claimed to have bought from 
the attached debtor, where the de- 
fense was that the conveyance claim- 
ed was fraudulent, and the trial court 
charged that certain concurring badg- 
es of fraud, specifically enumerated, 
would “raise a violent presumption 
of a secret trust,’’ demanding a clos- 
er scrutiny of the transaction, the 
supreme court, after giving the text 
definitions of the expression said: 
“Taking the phrase in this sense, we 
are inclined to think that it invaded 
the province of the jury, and was 
therefore erroneous.” Shealy & 
Finn vy. Edwards, 75 Ala. 411, 419. 


“Conclusive presumption” 12 C.J. 
p 389. See also Criminal Law § 1005 
text and notes 19, 20; Evidence § 25 
text and notes 52-54. 


‘Irrebuttable presumption” 
Evidence §§ 25, 61. 
10. George v. Goldsmiths and Gen- 


eral Burglary Ins. Assoc., [1898] 2 Q. 
B. 136, 140. 


11. Order of United Commercial 
Travelers of America v. Shane, 64 F. 


see 


(2d) 55, 59. See also Accident Insur- 
ance § 78. 
12. Smith v. General Crushed 


Stone Co., 28 Pa.Dist. 45, 51. 

13. Bacon Benefit Soc. & L. Ins. p 
982 [quot Northwest Commercial 
Travelers’ Assoc. v. London Guaran- 
tee & Acc. Co., 10 Man. 5387, 551]. 

14. See Accident Insurance § 78. 

15. Woods v. Provident L., etce., 
Ins. Co., (Ky.) 42 S.W.(2d) 499, 501; 
Smith v. General Crushed Stone Co., 
28 Pa.Dist. 45, 52. ; 

16. People v. Will, 248 P. 1078, 79 
Cal.App. 101, 114. 


Other phrases: 
try,”?° “a violent or an external means,”!! “caused 
by violent or external means,”'? “external and vio- 
lent agency as the cause,”’'* “external violent and 
accidental means,’’!4 
means,”!® “in a violent manner,’!® “means must be 
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“Actual forcible and violent e- 


Coxternalien- s, is violent 


a rash, turbulent, and violent dis- 


position,”!® “quick or violent temper,”!® “sudden, 
violent and unusual jerk,”?° “ ‘turbulent’ and ‘vio- 
lent,’”?1 “violent, accidental, external and visible 
means,”?? “violent alteration of the physical struc- 
ture of the body, 


23 “violent and accidental inju- 


and accidental means,”?° “violent 


17. Jensma v. Sun Life Assur. Co. 
of Canada, 64 F.(2d) 457, 459. 

[a] Any degree of force sufficient. 
—‘The authorities are uniform in 
holding that any degree of force is 
sufficient to satisfy the provisions of 
the [accident] policy that the means 
must be ‘violent.’” Jensma v. Sun 
ne peels Co. of Canada, 64 F.(2d) 

7. 459, 


18. State v. Fletcher, (Mo.) 190 
Sow uslG, seer 
[a] “Of turbulent, quarrelsome, 


and dangerous disposition” equiva- 
lent.—The instruction that, if the jury 
found that deceased “was of a rash, 
turbulent, and violent disposition 
and that the defendant had knowledge 
of such disposition,” it was a cir- 
cumstance for consideration in con- 
sidering the reasonable cause for de- 
fendant’s apprebension of great phys- 
ical injury to himself held not errone- 
ous as requiring the jury to find that 
deceased was of a rash, turbulent, and 
violent disposition, instead of a man 
“of turbulent, quarrelsome, and dan- 
gerous disposition,’ as stated in the 
testimony of some of the witnesses, 
the court saying: ‘There is no sub- 
stantial difference in the meanings of 
the two phrases.” State v. Fletcher, 
(Mo.) 190 S.W. 317, 322. 


19. Martin v. State, 8 So. 858, 90 
Ala. 602, 611, 24 Am.S.R. 844. 


[a] “Amiable,” “peaceabie,” “slow 
to anger” contrasted.—‘“‘Amiable, 
peaceable, slow to anger, make up the 
antithesis to quick or violent tem- 
per.’”’ Martin v. State, 8 So. 858, 90 
Ala. 602, 610, 24 Am.S.R. 844. 


20. Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 668, 328 
Mo. 171. 


21. State v. Fletcher, (Mo.) 190 S. 
W. 317, 322. 


[a] Tantamount to “ ‘turbulent,’ 
‘quarrelsome’ and ‘dangerous.’ ’?— 
“The words ‘turbulent’ and ‘violent’ 
are aS expressive and forceful as 
‘turbulent,’ ‘quarrelsome’ and ‘danger- 
ous.’” State v. Fletcher, (Mo.) 190 
S.W. 317, 322 (applied to a man 
against whom right of self-defense 
was urged). 

22. Northwest Commercial Trav- 
elers’ Assoc. v. London Guarantee & 
Ace. Co; 10) Man. 537, 550: 


23. Hendrickson v. Continental Fi- 
bre Co., 1386 A. 375, 33 Del. 304, 307. 


[a] “Disease”’. contrasted.—‘“‘A 
learned writer has used disease as 
the very antithesis to ‘violent altera- 
tion of the physical structure of the 
body.’”’ Hendrickson vy. Continenta! 
Fibre Co., 186 A. 375, 33 Del. 304, 307 
[cit 25 Harvard L. Rev. p 337]. 

24. Northwest Commercial Tray- 
elers’ Assoc. v. London Guarantee & 
Acc. Co., 10 Man. 537, 551, 

25. Metropolitan Life Ins. Co. v. 
Landsman, (Del.Super.) 165 A. 563, 


22 [67 .0.du] 


and unexpected stop,’?*® “violent death,”?? “violent 
“violent or 
violent profits,’®! “violent, riotous or tu- 
multuous manner,”’*? “violent stop,’?? and “violent 
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injury, “violent means, 


jerk, B00 66 


. temper.”?+# 


VIOLENTA PRAESUMPTIO ALIQUANDO EST 


PLENA PROBATIO.*® 
VIOLENTLY.*® 


eae See also Accident Insurance § 


26. Allen v. Dunham, 175 S.W. 135, 
188 Mo.App. 193, 198 (of street car). 

27. Bacon v. U. S. Mut. Ace. Assoc., 
44 Hun (N.Y.) 599, 604; Northwest 
Commercial Travelers’ Assoc. v. Lon- 
don Guarantee & Acc. Co., 10 Man. 
Dot Doo. 

[a] Meaning of phrase.—‘‘A vio- 
lent death means a death produced by 
physical force, of course; but it 
means also a death resulting from 
other means than disease or other 
natural cause. So death by drown- 
ing, by poisoning, by inhaling dele- 
terious gas, is ordinarily called a vio- 
lent death.” Northwest Commer- 
cial Travelers’ Assoc. v. London Guar- 
antee & Acc. Co., 10 Man. 537, 550. 


“Natural death” distinguished see 
Natural § 5 
Pisa See Injury § 29 text and note 
74. 

29. Order of United Commercial 
Travelers of America v. Shane, 64 F. 
(2d) 55, 59; Woods v. Provident Life 
& Acc. Ins. Co., (Ky.) 42'8.W. (2d) 499, 
o0d? Bacony v...U. S; Mut.-Ace: Assoc., 
44 Hun (N.Y) 599, 604; Northwest 
Commercial Travelers’ Assoc. vy. Lon- 
don Guarantee & Acc. Co., 10 Man. 
537, 550. See also Accident Insur- 
ance § 78. 

30. Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 668, 328 


Mo. 171; Laible v. Wells, 296 S.W. 428, 
sae Mo. 141. See also Carriers § 
387. 


31. See Conscientia Rei Alieni, 12 
OSsS.. pid13. . 

32. People v. Will, 248 P. 1078, 79 
Cal.App. 101, 114 (construed in Pen. 
Code § 197, relating to homicide in 
self-defense). 


33. Allen v. Dunham, 175 S.W. 135, 
188 Mo.App. 193, 199. 


[a] As applied to street car.— 
“The term ‘violent stop,’ must be giv- 
en a relative meaning, an interpreta- 
tion in keeping with the circumstanc- 
es of the particular case. What 
would be an inconsequential stop to 
a standing passenger in the prime of 
life might be violent and highly in- 
jurious to an infirm person, such as 
this old man undoubtedly was.” Al- 
len v. Dunham, 175 S.W. 135, 188 Mo. 
App. 193, 199. 


34. Martin v. State, 8 So. 858, 90 
Ala. 602, 610, 24 Am.S.R. 844. 


[a] “Character of bad boy” dis- 
tinguished.—‘‘In common _ parlance, 
the two traits—character for-violent 
temper, and a b 
and the same. One may have a hasty 
or violent temper, and yet, in common 
acceptation, not be regarded as a bad 
boy.” Martin v. State, 8 So. 858, 90 
Ala. 602, 610, 24 Am.S.R. 844. 

35. A maxim meaning ‘Violent 
presumption is sometimes full proof.” 
Peloubet Leg. Max. [cit Coke Litt. p 
6b]. 

36. See also Forcibly 26 C.J. p 887; 
Vi et armis ante; Violence ante; Vio- 
lent ante. 


As the adverb of 


VIOLENT—VIOLENTLY 


unusual 


forcibly ;*? 


it indicates violence,?® and is said also to be gener- 
ally used in deseribing the manner in which an of- 
fense is committed.°® 
variously as meaning by force;?° 
in a-violent manner;#® 
with foree,*> or violence.*® 


The term has been defined 
by violence ;+? 
vehemently ;** 


Phrases: “Feloniously and violently,”’*’ “forcibly 


“violent,”’?* ! and violently, 


37. Webster New Int. D. 
“Violent” ante. 


38. Summers v. Tarney, 
678, 123 Ind. 560, 562. 

[a] Construed in  pleading.—In 
holding sufficient an allegation in the 
complaint in an action for injuries to 
a horse as a result whereof he died, 
where one paragraph alleged that de- 
fendant “unlawfully injured, wound- 
ed, maimed and crippled said horse by 
violently and with great force break- 
ing the leg of said horse,” the court 
said: ‘The word ‘violently’ indicates 
‘violence,’ and in the connection here 
under consideration means ‘outrage; 
unjust force; attack; assault.’ ”’ 
Summers v. Tarney, 24 N.E. 678, 123 
Ind. 560, 562. 

“Violence” ante. 


39. Robinson v. State, 149 S.W. 
186, 187, 67 Tex.Cr. 79 (robbery). 


46. State v. Rohn, 119 N.W. 88, 140 
Iowa 640, 642; State v. Williams, 32 
arAnne 885,05 3807) ) oO) MAdMeby Alas 
George v. Goldsmiths and General 
Burglary Ins. Assoc., [1898] 2 Q.B. 
136, 139. See Commonwealth v. Fo- 
garty, 8 Gray (Mass.) 489, 491, 69 Am. 
D. 264; Gutierrez v. State, 44 Tex. 587, 
588 [cit Robinson vy. State, 149 S.W. 
186, 188, 67 Tex.Cr. 79]. But see State 
v. Blake, 39 Me. 322, 324. 


fa] “By force” equivalent.—(1) 
“The word ‘violently’ is equivalent to 
‘vi,’/ by force.’ George v. Gold- 
smiths and General Burglary Ins. As- 
soc), [18981 \2,.@. By sl36 yt39.. G2) -in) 
sustaining an indictment charging 
one with aiding and abetting the com- 
mission of the crime of rape, the 
court said: “The only question as to 
its sufficiency arises out of the use 
of the word ‘viofently’ in place of 
‘forcibly.’ This precise ques- 
tion . . . was presented in the case 
of ‘State of Maine v. Black [Blake],’ 
reported in 39 Me. 322. The Supreme 
Court of that state held that. the 
word ‘violently’ did not convey with 
technical accuracy the idea of ‘force,’ 
as involved in the crime of rape. We 
are unable to agree with that court in 
its conclusions on this question of 


24 N.E: 


philology. Webster defines . 
‘violently’ as signifying ‘with 
force.’’’ State v. Williams, 32 La. 


Ann, 33550 88:6).3.6) AIR. i2iCeee Coder Lt 
was held, where the word ‘force’ was 
used in the statute and the word ‘vio- 
lently’ in an indictment charging the 
offense, that they were Synonymous.” 
Robinson vy. State, 149 S.W. 186, 188, 
67 Tex.Cr. 79 (robbery prosecution) 
[cit Commonwealth vy. Fogarty, 8 
Gray (Mass.) 489, 491, 69 Am.D. 264; 
Gutierrez v. State, 44 Tex. 587, 588 
(last two cases using somewhat sim- 
ilar language in holding sufficient 
an indictment for rape)]. (4) Refer- 
ring to State vy. Blake, 39 Me. 322, the 
court said: ‘“‘But the weight of au- 
thority is that the use of the word 
‘violently’ in the indictment § [for 
rape] was equivalent to that of ‘ 
‘by force, and that the indictment 
sufficiently charged the crime.” 
State v. Rohn, 119 N.W. 88, 140 Iowa 
640, 642. See also Rape §§ 27-29, 
44, 59. But see infra this note [b]. 


74s ““suddenly’ and ‘violently,’ ”’4° “un- 


[b] “By force” not interchange- 
able.—(1) In holding that an indict- 
ment for rape was insufficient be- 
cause it charged that the offense was 
committed ‘‘violently’’ instead of us- 
ing the statutory language “by force,” 
the court said: “The adverb ‘vio- 
lently’ has a more general meaning 
ordinarily, and is not believed to be 
an appropriate word to be used in a 
charge for an offence of this kind.’ 
State v. Blake, 39 Me. 322, 324. (2) 
“Because thex word ‘violently’ may 
have a meaning somewhat similar, 
by some of the definitions, to the 
words ‘by force,’ it does not follow 
that the indiscriminate use of one 
for the other, in an indictment like 
the one before us, would be at all 
proper.” State v. Blake, 39 Me. 322, 
324. But see supra this note [al]. 


41. Craig v. State, 62 N.E. 5, 157 
Ind. 574, 576; Commonwealth v. Fo- 
garty, 8 Gray (Mass.) 489, 490, 69 
Am.D. 264. 


42. Webster D. [quot State v. Wil- 
liams, 32 La.Ann. 335, 336, 36 Am.R. 
272; State v. Blake, 39 Me. 322, 324 
(also quot Worcester D.)]; State v. 
Rohn, 119 N.W. 88, 140 Iowa 640, 642; 
State “ye Daly; 18) Passi 16 sOn., 2407 
241; Robinson v. State, 149 S.W. 186, 
188, 67 Tex.Cr. 79; Walling v. State, 
7 Tex.Anp. 625. 626; State v. Craw- 
ford, 206 P. 717, 719; 60 Utah 6. 

[a] “Fercibly’” not synonymous.— 
(1) Construing an indictment for at- 
tempt to break and enter house with 
intent to rape, charging that accused 
attempted to enter ‘with the intent 
violently and against her will to rav- 
ish, etc.,”’ a named woman, the court 
said: ‘The words ‘violently’ and ‘for- 
cibly’ are not synonymous and do not 
convey the same meaning.” People v. 
Jones, 105 N.E. 744, 263 Ill. 564, 567. 
(2) In holding an indictment alleging 
that accused attempted to break and 
enter in the nighttime the dwelling 
house of a female named, with intent 
violently and against her will to 
ravish her, not sufficient to sustain a 
conviction, the court said: ‘Force is 
an essential element of the crime of 
rape, and an indictment which charg- 
es the assault to have been made vio- 
lently or with violence is not suffi- 
cient to charge that it was made for- 
cibly.” People yv. Jones, supra. 


“Forcibly” 26 C.J. p 887. 

43. Webster Int. D. [quot Craig v. 
State, 62 N.E. 5, 157 Ind. 574, 576]. 

44. Webster D.; Worcester D. 
phere quot State v. Blake, 39 Me. 322, 
324]. 

45. Webster D. [quot State v. Wil- 
liams, 32 La.Ann. 335, 336, 36 Am.R. 
272; State v. Blake, 39 Me. 322, 324]. 


46. Worcester D. [quot State v. 
Blake, 39 Me. 322, 324]. 

47. State v. Rohn, 119 NW. 88, 140 
Iowa 640, 642; State v. Crawford, 206 
Bet, Ths). 00 mu tabi 6. 

48. George v. Goldsmiths & Gen. 
Burglary Ins. Assoc., [1898] 2 Q.B. 
136, 140. 

49. Bales v. Kansas City Public 
Serene Co., 40 S.W.(2d) 665, 668, 328 

oO. é 


For later cases, developments and changes in the law see Annotations, same title and section number. 


lawfully, willfully, feloniously, forcibly, and violent- 
against her will,”>! 
lently and feloniously,’”®? “violently and with great 


yA Oes “wiolenthy: —< *. 


foree,”*®* “violently destroyed,’’>* 


dled,”’*®> and “wrongfully, fraudulently, and violent- 


ly.78¢ 


VIOLIN.** 
clusively with the hand.*§ 


VIPERINA EST EX POSITIO QUA CORRODIT 


VISCERA TEXTUS.°*° 
VIRES ACQUIRIT EUNDO.*° 


VIR ET UXOR CENSENTUR IN LEGE UNA 


PERSONA.®! 


[a] Antithesis of “gradually.”’— 
Construing an instruction in an action 
for injuries against a street car com- 
pany in which it was said to be such 
company’s duty “‘to start said street 
car gradually, and to avoid starting 
said street car with a sudden, violent 
and unusual jerk,” the court, in sus- 
taining the instruction, said: ‘The 
term ‘gradually’ is but the antithesis 
of the terms ‘suddenly’ and ‘violent- 
ly.’”’ Bales v. Kansas City Public 
Service Co., 40 S.W.(2d) 665, 668, 328 


Mo. 171. See also Carriers §§ 1363- 
1368, 1387. 
50. Shehany v. Lowry, 152 S.E. 


114, 115, 170 Ga. 70; State v. Wilson, 
67 So. 26, 136 La. 345, 346. 

[a] Phrase imples “against the 
will.”’”—In considering the sufficiency 
of the text words to charge robbery, 
the court said: ‘The words ‘against 
the will’ are not more expressive than 
are the words ‘unlawfully, willfully, 
feloniously, forcibly, and violently.’ 
The latter words imply that the mon- 
ey was taken against the will of the 
person robbed.’ State v. Wilson, 67 
So. 26, 136 La. 345, 346 [quot Shehany 
Vablowry, 152 8:6. 114) £15,-470' Ga: 
70]. 

51. People v. Jones, 105 N.E. 744, 
263 Ill. 564, 567; State v. Rohn, 119 


N.W. 88, 140 Iowa 640, 642; State v. 
Walliams cicueWasAMnM. OoDscL Sols oO 
Am:.R. 272; State v. Daly, 18 P. 357, 


16 Or. 240, 241; 
Tex. 587, 588. 


[a] “‘By force’ or § ‘forcibly’ ”’ 
equivalent.—“‘The words do convey 
aptly the idea that the act was done 
‘by 7Lorce’ ori, torcibly.. 7" State _v. 
Williams, 32 La.Ann. 335, 337, 36 Am. 
R. 272 [cit and foll State v. Rohn, 119 
N.W. 88, 140 Iowa 640, 642]. But see 
People v. Jones, 105 N.B. 744, 263 
Tll. 564, 567. 


52. Commonwealth v. Fogarty, 8 
Gray (Mass.) 489, 491, 69 Am.D. 264; 
Gutierrez v. State, 44 Tex. 587, 588; 
Walling v. State, 7 Tex.App. 625, 626. 


Gutierrez v. State, 44 


53. Summers v. Tarney, 24 N.E. 
678, 123 Ind. 560, 562. 
[a] Sufficient to charge wrongful 


purpose.—“To allege in a pleading 
that a person committed an injurious 
act ‘violently and with great force’ 
is equivalent to charging such person 
with a purposed wrong in the doing of 
the act.’’ Summers v. Tarney, 24 N. 
BH; 678, 123 Ind. 560, 562. 


54. Lee’s Case, 9 Pa.Co. 474, 476; 
Burns’ Casé, 5 Pa.Co. 549, 552. ; 


[a] “EFeloniously destroyed” dis- 
tinguished.—In discussing the duty 
of a coroner to hold an inquest “where 
he has cause to suspect the deceased 
was feloniously destroyed or where 
his death was caused by violence,” 
the court, after quoting definitions of 
“violence,” said: ‘A human life may 
be violently destroyed, and not feloni- 


A small instrument played upon ex- 


VIOLENTLY—VIRGINIA 


i= 


“violently han- 


VIRGIN. 


[67C: Fel > 253 


VIR ET UXOR SUNT QUASI UNICA PERSONA 
QUIA CARO ET SANGUIS UNUS; RES LICET 
SIT PROPRIA UXORIS, VIR TAMEN EJUS CUS- 
TOS, CUM SIT CAPUT MULIERIS.°? 


[§ 1] A. As 


Noun Ay maids. ame 


woman who has had no carnal knowledge of man.*# 


Phrase: 


Phrases: 


“Virgin country,’ *®? 


“Seduction of a virgin.”®® 


[§ 2] B. Adjective. 
ed; unalloyed; undisturbed.*® 


Fresh; new; unauduiterat- 


“virgin lead,’’®8 


and “virgin mining ground.”®® 


VIRGINIA. One of the thirteen original United 


States, the name having been given to the colony in 


ously destroyed. Death may result 
from the kick of a horse, or a man 
may be cut or crushed to death by 
machinery. But here there would be 
no responsibility for crime and no 
investigation needed by a coroner.” 
Burns’ Case, 5 Pa.Co. 549, 552 [quot 
Lee’s Case, 9 Pa.Co. 474, 476]. See 
also Coroners §§ 13, 14, 


55. Yazoo, ete., R. Co. v. Williams, 
39 So. 489, 87 Miss. 344, 353. 


56. Shehany vy. Lowry, 152 S.E. 114, 
PLS 5 L70'Gan 70s 


[a] Implies nonconsent.—Consid- 
ering the sufficiency of an indictment 
for robbery, charging that defendant 
committed the offense “for that said 
accused - with force and arms 
did wrongfully, frauduently, and vio- 
lently, by force and intimidation, take 
from the person of R. C. P., with in- 
tent to steal the same, etc.,’”’ the court 
said: “It would seem that the lan- 
guage used necessarily conveys a 
clear implication that the money was 
taken without the consent of the own- 
er.’”’ Shehany v. Lowry, 152 S.E. 114, 
115, 170 Ga. 70. 


57. As tool or instrument exempt 
see Exemptions § 89 text and note 35. 


58. Goddard v. Chaffee, 2 Allen 
(Mass.) 395, 396, 79 Am.D. 796. 


59. A maxim meaning “It is a 
poisonous exposition which destroys 
the vitals of the text.” Black L. D. 
[cit Powlter’s Case, 11 Coke 29a, 34a, 
77 Reprint 1181 (cit Hawks Max. p 
424; Mirril v. Nichols, 2 Bulstr. 176, 
179, 80 Reprint 1046) ]. 


[a] Applied in: Powlter’s Case 
11 Coke 29a, 34a, 77 Reprint 1181 (in 
construing criminal statute); Mir- 
ril vy. Nichols, 2 Bulstr. 176, 179, 80 
Reprint 1046 (in construing will). 


60. A maxim meaning “It gains 
strength by continuance.’’ Peloubet 
Leg. Max. 

[a] Applied in: Mann v. Mann’s 


Bx’rs, 1 Johns:Ch. (N.Y:) 231, 237. 


61. A maxim meaning “Husband 
and wife are regarded in law _as one 
[cit Jenkins 


person... Burrill “W., D: 3 
Cent. 'p- 2ijiwSees Bouviers’ L: ‘ 
(where “consentur’ is substituted 


for “censentur,’’ but the same trans- 
lation is given and the same authority 
cited). 

62. A maxim meaning ‘Man and 
wife are, as it were, one person, be- 
cause only one flesh and blood; al- 
though the property may be the 
wife’s, the husband is keeper of it, 
since he is the head of the wife.” 
Black L. D. [cit Coke Litt. p 112]. 
See Cleaver vy. Cleaver, 39 Wis. 96, 100, 
20 Am.R. 30 (where it is said: “But 
though the common law adopted the 
maxim ‘vir et uxor sunt unica per- 
sona quia caro una et sanguis unus,’ 
yet that was very much ‘cum sit vir 


caput mulieris.’”” In re Jupp, 39 Ch. 


D. 148, 152 (concluding with “san- 
guis unus’’). 
[a] Applied in: Cleaver v. Cleav- 


er, 20 Am.R. 30, 39 Wis. 96, 100; 
re Jupp, 39 Ch.D. 148, 152: 


63. Webster Int. D. [quot U..S. v. 
Suan, 27 Philippine 12, 15]. 


“Maid” 38 C.J. p 333. 


64. Webster Int. D. [quot U. S. v. 
Suan, 27 Philippine 12, 15]. 4 
_[a] As test of virtue.—‘“Unmar- 
ried females who are virgins are vir- 
tuous; and those who by their own 
consent, have ceased to be virgins, 
are not virtuous.” O’Neill v. State, 
11 S.E. 856, 85 Ga. 383, 407, 408 [quot 
Washington v. State, 52 S.E. 910, 124 
Ga. 423, 426;- U. S. v. Suan, 27 Philip- 
pine 12, 15]. To same effect Thomas 
HEN eae 91 S.E. 247, 19 Ga.App. 104, 


“Carnal knowledge” 9 C.J. p 1293. 
“Wirtuous Female” post. 


65. Philippine Pen. Code art 443 
par 1 [quot U. S. v. Suan, 27 Philip- 
pine 12, 14]. See also Seduction §§ 
P2709; LO P62—166. oa. 

66. Webster New Int. D. 
es infra notes 67-69. 


“Fresh” 27 C.J. p 906. 
“New” 46 C.J. p 13. 


67. Jordan v. Corbin Coals, Ltd., 
298 P. 712, 162 Wash. 503, 505. 


[a] As “virgin mining ground.”’— 
A representation by coal company, 
sued for deceit, that area covered by 
contract for steam shovel mining was 
“virgin country,’ held to mean vir- 
gin mining ground, both on and under 
the surfaee, that is that it had never 
before been worked for mineral. Jor- 
dan v. Corbin Coals, 298 P. 712, 162 
Wash, 5038, 505, 507. 


635) Yazoo 6 svi Vel Re Con Neaae 
Marx & Sons, 135 So. 64, 65, 17 La. 
App. 172. 

[a] “Pig lead” distinguished.—In 
determining railroad tariff classifica- 
tion as between “scrap lead” and “pig 
lead,” the form in which the lead was 
shipped, namely, that which is com-.- 
monly spoken of as “pig-lead,’”’ that 
is, in small bars roughly cast, held 
controlling, although lead itself was 
used and discarded metal, and not 
“virgin lead.’’ Yazoo & M. V. R. Co. 
v. A. Marx & Sons, 135 So. 64, 65, 17 
La. App.) 172. 


[b] “Wsed and discarded metal’ 
contrasted.— Yazoo & M. V. R. Co. v. 
A. Marx & Sons, 135° So. 64, 65; 17 
La.Spp. 172. 


69. Jordan v.-Corbin Coals, Ltd., 
298 P. 712, 162 Wash. 503, 505. 


[a] °“Virgin country” equivalent.— 
Jordan v. Corbin Coals, Ltd., 298 P. 
712, 162 Wash. 5038, 505. 


In 


See cas- 


254 [67 C.J.] 


honor of Queen Blizabeth.7° 


VIRGINITAS VEL CASTITAS CORRUPTAS 


NON." 


VIRIDARIO ELIGENDO. A writ for choice of 


a verderer in the forest.7? 


VIRILE SHARES. A term used to describe the 
individual shares of partners in a civil law “ordinary 


partnership.”7* 


VIR MILITANS DEO NON IMPLICETUR SE- 


CULARIBUS NEGOTIIS."4 


VIRTUAL.7® 
in fact.7® 


Phrases: 


70. Bouvier L. D. (where a brief 
history of its organization both as a 
colony and as a state is given). 

71. A maxim meaning “Virginity 
or chastity, once violated, cannot be 
restored.’’ Morgan Leg. Max. [cit 
Trayner Leg. Max. p 124]. 


72. Black L. D. [cit Reg. Orig. p 
IVA 


73. G. P. Eberle & Co. v. Schmidt 
Osborne Storage & Transfer Co., (La. 
App.) 119 So. 442, 443. 


fa] Im construing Louisiana Civ. 
Code art 2825 par 3, providing: 
“Commercial partnerships are such as 
are formed: 3. For carrying 
personal property for hire, in ships or 
other vessels,” as inapplicable to a 
particular business so as to impose 
solidary liability upon those jointly 
interested in the venture, the court 
said: “The uniform construction of 
the third paragraph of that article is 
to the effect that a partnership of this 
character [storage and transfer busi- 
ness] is an ordinary one and the 
members of the same are bound only 
for their virile shares of the debts of 
the same, and not solidarily as in the 
case of commercial partnerships.” 
G. P. Eberle & Co. v. Schmidt Osborne 
Storage & Transfer Co., (La.App.) 119 
So. 442, 443 [cit Beauregard v. Case, 
91 U.S. 134, 141, 23 L.Ed. 263; Chaffee 
v. Ludeling, 27 La.Ann. 607, 611 (last 
two cases using somewhat similar 
language in holding to same effect as 
regards a group jointly interested in 
operating a railroad) ]. 

“Ordinary partnership” 
nership § 16. 


“Solidary” 58 C.J. p 806. 


“Trading or commercial partner. 
ship” see Partnership § 


see Part- 


74 #jA maxim meaning “A man 
man fighting for God must not be 
involved in secular business.” Black 
En: [eit, Coke Litt...p 70]. 

75. See also Virtually post. 

76. Kincaid v. Dwinelle, 59 N.Y 


548, 553. See Bank Commissioners v. 
Bank of Buffalo, 6 Paige (N.Y.) 497, 
503. 


“Effect” 19 C.J. p 1016. 

“Essence” 21 C.J. p 898. 

“In fact” see In § 8 text and note 
25 


77. Kincaid v. Dwinelle, 59 N.Y. 
548, 553; Bank Com’rs v. Buffalo 
Bank, 6 Paige (N.Y.) 497, 503. 

[a] “Dissolution in fact” distin- 


gfuished.—Kincaid v. Dwinelle, 59 N. 
Y. 548, 553; Bank Commissioners v. 
Bank of Buffalo, 6 Paige (N.Y.) 497, 
503. 

[b] Order or decree appointing re- 
ceiver held such dissolution.—Bank 


Being in essence or effect, and not 


“Virtual dissolution of the corpora- 


VIRGINIA—VIRTUE 


tion,”*? and “virtual possession.”7§ 


VIRTUALLY.*® As in effect, although not actu- 
allyea? oe), 

Phrase: ‘Now virtually [a partner].”°* 

VIRTUE. [§ 1] A. As Personal Characteris- 
tic.8? Chastity;8* personal chastity;** physical 
purity.*® 

[§ 2] B. In Sense of Authority or Ferce. Active 


quality or power; capacity or power adequate to the 
production of a given effect;*® generally with “by” 


or “in,’’* signifying by authority of; 


through the 


force of ;88 used chiefly in phrases,’® such as: “By 


Commissioners y. Bank of Buffalo, 6 
Paige (N.Y.) 497, 503 [cit Kincaid v. 
Dwinelle, 59 N.Y. 548, 553]. 

78. Lieberman, Loveman & O’Brien 
v. Clark, 85 S.W. 258, 264, 114 Tenn. 
117, 69 L.R.A. 732. See also Adverse 
Possession §§ 2, 6, 507. 


As synonymots with “effective pos- 
session” see Effective 19 C.J. p 1017 
note 22 [hb]. 


79. See also Virtual ante. 


86. Worcester D. [quot In re 
Goold, 10 F.Cas.No. 5,604, 2 Heisk. 34]. 


“Actually” 1 C.J. p 1186. 
va effect”? see In § 8 text and note 


31. In re Goold, 10 F.Cas. No. 5,604, 
2 Heisk. 34. 


[a] As not meaning “actually a 
partner.”—In determining the force 
of a statement made by a witness 
that one, who was being sought to be 
held liable as a partner in a failed 
private bank, “has already put 
[named sum] into this concern, and 
intends to put in more as soon as he 
ean realize, and will be advertized as 
a general partner; is so now vir- 
tually,” the court said: “This state- 
ment, in its bearing on the question 
of an existing partnership, is certain- 
ly not an affirmation, on Jones’ [wit- 
ness] part that at that time it had 
already been created and was in full 
force, but only that it was to be in the 
hereafter; that a large sum of ‘C’s 
[putative partner] money was in the 
coneern, which he was to increase, 
and that ‘he will be advertised as a 
general partner.’ Then comes the 
significant expression; not that he 
is actually then a partner, but that 
he is so now ‘virtually.’ [And after 
quoting Worcester’s definition] . . 
Jones, therefore, must be understood 
by employing this word . as in- 
tending to convey the idea, ngt that 
the copartnership was then an ac- 
tually fixed and completed thing, but 
that it would take place.” In re 
Goold, 10 F.Cas.No. 5,604, 2 Heisk. 34. 


82. See also Virgin ante; Virtuous 
Female or Woman post. 


83. Davis v. State, 110 S.E. 922, 28 
Ga.App. 372, 374. 


“Chastity” 11 C.J. p 383. 


84. Wood v. State, 48 Ga. 192, 299, 
15 Am.R. 664. 


“Personal” 48 C.J. p 1045. 


85. Davis v. State, 110 S.E. 922, 
28 GaApp. 872. But see Wood v. 
State, 48 Ga. 192, 290, 15 Am.R. 664. 


[a] Physical and not montal or 
moral.—(1) ‘Virtue is defined by 
both the Supreme Court and this 
court to be physical purity, and not 
merely purity of mind and _ heart.’’ 
Davis v. State, 110 S.E. 922, 28 Ga. 


virtue of authority conferred by law,’’®® “by virtue 


App. 372. (2) “The true test of vir- 
tue in a female... was a personal, 
physical test._ . This is obvious- 
ly the only plain and practical test 
that can be laid down.” Woodward y. 
State, 63 S.E. 573, 5 Ga.App. 447, 448 
[cit Wood v. State, 48 Ga. 192, 299, 15 
Am.R. 664 (where similar language is 
used in defining “vircuous woman’’) ]. 
(3) ,SBhe test. : . is physical puri- 
ty and not moral chastity.’’ Thomas 
v. State, 91 S.E. 247, 19 Ga.App. 104, 
107. (4) “The test of moral or men- 
tal chastity is entirely metaphysical 
and impracticable.” Woodward vy. 
State, supra: (5) “In other words, 
the question is not one of purity of 
heart or mind, but actual physical 
purity of person.’’ Woodward vy. 
State, supra. (6) “The test of vir- 
tue in a woman is a personal and 
physical test, and when by reason of 
her voluntary sin, she has lost her 
virginal purity . . . she is no long- 
er chaste.” State v. Dacke, 109 P. 
1050, 59 Wash. 238, 241, 30 L.R.A.N.S. 
LT. 


andy ming Weed v. State, 
192, 290, 15 Am.R. 664. 
“Physical” 48 C.J. p 1056. 
“Purity? 51) Cie p ols 
86. Webster New Int. D. 
“Capacity” 9 C.J. p 1275. 
“Power” 49 C.J. p 1241. 


87. Webster New. Int. D. See also 
By 9 C.J. p 1111 text and notes 11- 
14; In § 8 text and note 7. 


88. Webster New Int. D. , See Ab- 
bott L. D.; Black L. D. [both quot 
Broughton ’ v. Haywood, 61 N.C. 380, 


[a] “Under color’ distinguished. 
—(1) “Defendants insist that ‘by vir- 
tue’ and ‘under color’ mean the same 
thing. They mean very different 
things.’’ Broughton v. Haywood, 61 
N.C. 380, 383 [cit Abbott L. D.; Black 
L. D.j. (2) “For instance, the proper 
fees are received ‘by virtue’ of the 


“Virtue is a thing of the heart 
48 Ga. 


office; extortion is ‘under color’ of 
the office. Any ‘rightful’ act in of- 
fice is ‘by virtue’ of the office. A 


wrongful act in office may be ‘under 
color’ of the office.” Abbott L. D.; 
Black L. D. [both quot Broughton v. 
Haywood, supra]. 

“Authority” 6 C.J. p 864. 


“By authority of” 9 C.J. p 1109 text 
and note 70. 


“Force” 26 C.J. p 794. 
“Through” 62 C.J. p 947. 


“Wnder color of” 65 C.J. p 1203 text 
and notes 92-95. 


89. See infra text and notes 90-93. 


90. King v. Brown, 94 S.W. 828, 
100 Tex. 109, 112. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


of proceedings against him,”®! “by virtue of some 
process or lawful authority,’’®? and “virtue of ... . 


office.”’? 


VIRTUOUS FEMALE or WOMAN.®* 


used in various statutes, to describe the victim of ab- 


duction,®® rape,®°® or seduction.®7 


VIRTUTE CUJUS. Latin, literally, “By rea- 
A part of the declara- 
tion in an action at common law, which, after setting 
forth the various grievances complained of, proceeds 
to point out the injurious results which have flowed 
therefrom,t or which introduces matter in justifi- 


son,’ or virtue,°® whereof.” 


cation.” 


VIRTUTE OFFICII.® 


91. Kincaid v. Dwinelle, 59 N.Y. 
548, 552. 


92. ‘ Heidenheimer _ v. Brent, 59 
Tex: 533, 535; Miller v. Foard Coun- 
ty (Tex.Civ.App.) 59 S.W.(2d) 277, 

93. Fidelity & Deposit Co. of Mary- 
land v. Smith, 134 S.E. 801, 35 Ga. 
App. 744, 747; Federal Reserve Bank 
of San Francisco v. Smith, 244 P. 1102, 
42 Idaho 224, 230; Haffner v. U.S. 
Fidelity & Guaranty Co., 207 P. 716, 
717, 35 Idaho’ 517; People v. Schuyler, 
4 N.Y. 173, 179; Broughton v. Hay- 
wood, 61 N.C. 380, 383; Chase v. Mac- 
Donell, 7 P.(2d) 465, 154 Okl. 165; 
“Feller v. Gates, 67 P. 416, 40 Or. 543, 
546,°91 Am.S.R. 492, 56°L.R.A. 631. 
See also By 9 C.J. p 1111 text and note 
14; Color of Office 11 C.J. p 1225; In 
§ 8 text and note 7. 


“Color of offce” distinguished see 


11 C.J. p 1225 note 13[{a]. See also 
Virtute Officii post. 
94. “‘Chaste’ female’ compared 


see Chaste 11 C.J. p 382 note 42[a]. 


95. See Abduction §§ 19, 29,-36-38. 

96. See Rape §§ 17-19, 109-115, 
154. 

97. See Seduction §§ 1, 2, 9, 10, 32, 


59, 60, 74, 75, 89-93, 111, 121, 129 (all 
relating to civil actions); §§ 189, 190, 
201, 202, 225-227, 272 (all relating to 
eriminal prosecutions). 


98. Abbott L. D. 
“Reason” 52 C.J. p 1181. 
9005, Black LD, 


“Virtue” ante. 

1. Abbott L. D. 

[a] “Ehus, in an action for di- 
verting water from the plaintiff's 
mill, the declaration, after stating the 
plaintiff's right to the water, and par- 
ticularizing the injurious act com- 
plained of, proceeds to point out the 
injury which the plaintiff has sus- 
tained in consequence, in the follow- 
ing manner: ‘and the plaintiff, by 
reason of the premises’ had been pre- 
vented from working his said mill in 
so beneficial a manner as he hereto- 
fore has, and otherwise could and 
would have done, ete.’’ Abbott L. D. 
[cit Brown]. 

2. See infra this note. 


[a] Mlustration.—“‘This was the 
clause in a pleading justifying an en- 
try upon land, by which the party 
alleged’ that it was in virtue of an 
order from one entitled that he en- 
tered.” Black L. D. [cit Wharton L. 
Lex. ] 

SE ScealsOL Ss ya9. CJe Dadud Item 
and note 14; Colore Officii 11 C.J. 


Latin, literally, “By vir- 
tue of his office;”* by the authority vested in him as 
the incumbent of the particular office.® 
ing liability in connection with the acts of officers, 
acts done “virtute officil” are those within the au- 


VIETUE—VIS 


[67 C.J.] 255 


thority of the officer,* when properly performed ;* 
but when doing them he exercises that authority im- 


properly or abuses the confidence which the law re- 


A term 


Heute 


RUPE: 


VITAT.?? 


poses in him;* or which are performed improperly ;” 
and so are distinguished from acts done “colore of- 


VIRUM BONUM NIHIL AB HONESTO DETER- 


VIRUM BONUM NULLA SPES AD TURPIA IN- 


VIS, VI, and VIM. The nominative, ablative or 


dative, and accusative of a Latin word meaning 


force;1* any kind of force, violence, or disturbance, 


In determin- 


p 1225; Color of Office 11 C.J. p 1225; 
In § 8 text and note 7. 

“Color of office” distinguished see 
11, Cls.pri225 note! 13fak. 

4 Black L. D. 

“Office” see Officers §§ 1, 2. 

“Virtue” ante. 

Sy Black ae. Ds 

“Incumbent” 31 C.J. p 409. 


6. Fidelity & Deposit Co. of Mary- 
land v. Smith, 134 S.B. 801, 35 Ga.App. 
744, 748; People v. Schuyler, 4 N.Y. 
173, 187 [quot Feller v. Gates, 67 P. 
416. 40 Or. 548, 546. 91 Am.S.R. 492, 
56 L.R.A. 631]; Gold v. Campbell, 117 
S.W. 463, 54 Tex.Civ.App. 269, 278 
[quot Miller v. Foard County, (Tex. 
Civ.App.) 59.S.W.(2d) 277, 280]. 


7. Hatineraiv.un Un tsereadelity és 


Guaranty Co., 207 P. 716, 717, 35 Ida- | 


ho 517 [quot Federal Reserve Bank 
of San Francisco vy. Smith, 244 P. 
1102,..42- Idaho (224) 230]. See also 
Officers §§ 326-331, 394-400; Sheriffs 
and Constables §§ 194-197, 793-797; 
specific titles dealing with other 
particular officers or persons in par- 
ticular status. 

“Performed” 48 C.J. p 811. 

“Properly” 50 C.J. p 724. 

8. Fidelity & Deposit Co. of Mary- 
land v. Smith, 134 S.E. 801, 35 Ga. 
App. 744, 748; People v. Schuyler, 4 
N.Y. 173,187 [quot Feller v. Gates, 
67 P. 416, 40 Or. 543, 546, 91 Am.S.R. 
492, 56 L.R.A. 631]; Gold v. Camp- 
bell, 117 S.W. 468,'54 Tex.Civ.App. 
269, 278 [quot Miller v. Foard Coun- 
hi ee 59 S.W.(2d) 277, 

9; Haffner ov.’ U. |S: Fidelity & 
Guaranty Co., 207 P.. 716, 717, 35 Ida- 
ho 517 [quot Federal Reserve Bank of 
San Francisco v. Smith, 244 P. 1102, 
42 Idaho 224, 230]. 


“Improperly” 31 C.J. p 261. 

10. See King v. Brown, 94 S.W. 
828, 100 Tex. 109, 1183; Heidenheimer 
v. Brent, 59 Tex. 533, 535; and cases 
supra notes 8, 9. 

“Colore officii” 11 C.J. p 1225. 

11, A maxim meaning ‘Nothing 
deters 2 good man from the perform- 
ance of his duties.’ Morgan Leg. 
Max. [eit Riley Leg. Max. p 2]. 

12. A maxim meaning “No expec- 
tation can allure a just man to evil.” 


Morgan Leg. Max. [cit Riley Leg. 
Max. p 8]. 
13. Abbott L. D. 
14, Black L. D. i 
“Disturbance” 18 C.J. p 1385. 


relating to a man’s person or his property.*4 
word is sometimes employed to signify unlawful force 
or violence, and sometimes to signify efficacy or pow- 
er to produce an effect.1® 
word occur in various Latin maxims,!® and phrases.1* 


This 


The several forms of the 


“Force” 26 C.J. p 794. 

“Person” 48 C.J. p 1037. 

“Broperty” see Property §§ 1-4. 

“Violence” ante. 

15. Abbott L. D. 

[a] “Vi” in ablative singular has 
the meaning of by violence or force 
and strife, or contention of any kind. 
Lehigh Valley R. Co. v. McFarlan, 43 
N.J.Law 605, 622 [cit Goddard Hasem. 
p 172] (“Mr. Goddard, discussing an 
enjoyment which is not peaceable, 
defines ‘vi,’ in the phrase ‘vi clam aut 
precario’ to mean violence or force 
and strife, or contention of any 


kind”), 

[b] Wires in plural has the mean- 
ing of powers; forces; capabilities; 
natural powers; powers granted or 
limited. Black L. D. 

“Wlitra vires” 65 C.J. p 1191. 

16. See maxims beginning “Vi” 
ante; “Vim “or “vires” “ante “was? 
post. 

17. See infra this note. 

[a] Vis ablativa.—Ablative force; 


force which is exerted in taking away 
a thing from another. Black L. D. 
[eit Calvin]. 

{[b] Vis armata.—Armed force; 
force exerted by means of arms or 
weapons. Black L. D. 


[ec] Vis clandestina.—Clandestine 
force; such as is used by night. 
Black L. D. [cit Bracton fol 162]. 


[ad] Vis compulsiva.—Compulsive 
force; that which is exerted to com- 
pel another to do an act against his 
will; force exerted by menaces or ter- 
ron) Black WibD? 


fe] Wis divina.—Divine or super- 
Pas force; the act of God. Black 


{f} Wis et metus.—In Scotch law, 
force and fear. Black L. D. [cit 
Bell). 

{g] Vis expulsiva.—Expulsive 
force; force used to expel another, 
or put him out of his possession. 


Bracton contrasts it with “vis sim- 
plex,” and divides it into expulsive 
torce with arms, and expulsive force 
without arms. Black L. D. [cit 
Bracton fol 162]. “Vis simplex” in- 
fra this note [r]. 


{h] Vis exturbativa.—Exturbative 
force; force used to thrust out anoth-. 
er. Force used between two contend- 
ing claimants of possession, the one 
endeavoring to thrust out the other. 
Black L. D. [cit Calvin]. 


{i] Vis fluminis.—The force of a 
river; the force exerted by a stream 


256 [67 C.J.] 

Vis Major.‘® Accidental 
events;1° act of God;?° 
greater, an irresistible, or superior 


or 


ural and inevitable necessity ;7* an-occurrence which 
could not have been foreseen or prevented ;7+* 
irresistible, natural cause, which cannot be guard- 
ed against by the ordinary exertions of human skill 
and prudence;*° inevitable accident;?° unforeseen 
In the civil law, 


and unavoidable accident.?* 


or current; water power. Black L. D. 


[i] Vis impressa.—The original 
act of force out of which an injury 
arises, as distinguished from “vis 
“proxima,” the proximate force, or im- 
mediate cause of the injury. Black 
L. D. [cit 2 Greenleaf Evidence § 
224). “Vis proxima” infra this note’ 
{q]. 

[k] Vis inermis.—Unarmed force; 
the opposite of “vis armata.” Black 
i. DD, [eit Bracton fol’ 162].~ “Vis ar= 
mata’”’ supra this note [b]. 


[1] Vis injuriosa.—Wrongful 
force; otherwise called ‘“‘illicita,” 
(unlawful). Black L. D. [cit Brac- 
ton fol 162]. 

[m] Vis inquietativa.—(1) Dis- 


quieting force. Black L. D. [cit Cal- 
vin]. (2) Bracton defines it to be 
where one does not permit another to 
use his possession quietly and in 
Black L. D. [cit Bracton fol 


peace. 
162]. 
[In] Vis laica.—Lay force; an 


armed force used to hold possession 
of a church. Black L. D. [cit Reg. 


Orig. 59, 60]. 
[o] Vis licita.—Lawful LONEE. 
Black L. D. [cit Bracton fol 162]. 
[p] Vis pertubativa.—Force used 


between parties contending for a pos- 
session. Black 

qa] Vis proximianstnnediate 
force. Black L. D. See Vis Impressa 
supra this note [j]. 

[r] Vis simplex.—Simple or mere 
force. Distinguished by  SBracton 
from ‘vis armata’’ and also from “vis 


expulsiva.”” Black L. D. [cit Brac- 
ton fol 162]. “Vis armata” supra this 
note [b]. “Vis expulsiva” supra this 
note [g]. 


Vi et armis see ante. 


18. See also Bailments §§ 61, 93 
(as excuse for loss of, or damage to, 
bailed property) ; Carriers §§ 132-134 
(of goods), § 1335 (of passengers) ; 
Collision §§ 17-19; Innkeepers § 37 
(as ground for exemption from lia- 
bility); Negligence § 499 (as proxi- 
mate cause of injury); Shipping §§ 
bol, 623, 642, 697 (all relating to ship- 
owner’s liability), § 1027 (as excusing 
demurrage). See also Accident 1 C.J. 
p 390; Actions §§ 62, 63 (as causing 
damage without injury); Cas Fortuit 
HiMG top 20) (Casow Mortuito aly C.J, 
p 26; Casualty 11 C.J. p 29; Chance 
11 C.J. p 279; Force Majeure 26 C.J. 
p 795; Fuerza Mayor 27 C.J. p 922; 
Trresistible Force 33 C.J. p 816; Su- 
perior Force 60 C.J. p 1153. 


19. Brousseau v. The Hudson, 11 
La.Ann. 427, 428 [quot Lehman, Stern 
& Co. v. Morgan’s Louisiana & T. R. & 
SOO oo Ome, alo Want dacbpr a te 
Am. S. R. 259, 70 L..R.A. 562, 5 Ann. 
Cas. 818]. 

“Accidental” 1 C.J. p 396. 

“Event” 21 C.J. p 1259. 

“Uncontrollable”’ 65 C.J. p 1201. 


20. The Adventuress, 214 F. 834, 
839 [quot Kent Comm.]; Southern 
Pac. Co. v. Schuyler, 135 F. 1015, 1018, 


a fortuitous event;7? a 


VIS—VISA 


uncontrollable 
force ;*? a nat- 


any 


the 


68 C.C.A. 409; 
56 Can.S.C. 17, 


“Act of God” 1 C.J. p 1172. 


21. Escriche Diccionario [quot Vi- 
dal & Co. v. American R. Co., 28 Porto 
Rico 190, 195]. 


[a] “A fortuitous event is an un- 
expected accident or ‘vis major’ which 
could not have been foreseen or pre- 
vented.” Escriche Diccionario [quot 
Vidal & Co. v. American R. Co., 28 
Porto Rico 190, 195 (both cit 7th Par- 
tida tit 33 L 11)). 


“Portuitous event” 26 C.J. p 1001 
text and notes 97-3. 


22. Black L. D.; Dejean v. Louisi- 
ana Western R. Co., 118 So. 822, 823, 
167 La. 111 [quot Noel Bros. v. Texas 
& PP. Rye Cot 1334So;, 830,.16 wus App. 
622, 624 (both cases cit Brousseau & 
Co. v. The Hudson, 11 La.Ann. 427, 428 
[quot Lehman, Stern & Co. v. Mor- 
gan’s Louisiana & T. R. & S. S. Co., 
38 So. 873, 115 "La. 1, 5,122 AmsS:R. 
259, 70 L.R.A. 562, 5 Ann.Cas. 818])]. 
See Guzman v. Herencia, 4 Puerto Ri- 
co F. 105, 107. 


“Irresistible force” 33 C.J. p 816. 
“Superior force” 60 C.J. p 1153. 


23. The Adventuress, 214 F. 834, 
8389 [quot Kent Conrm.]. 


[a] “Chancellor Kent has said: 
Vas HINa OCT. Wa. eneSea na bral. aie 
inevitable necessity, and one arising 
wholly above the control of human 
agencies, and which occurs independ- 
ent of human action or neglect.’” 
The Adventuress, 214 F. 834, 839. 


“Inevitable” 31 C.J..p 975. 
“Natural” 45 C.J. p 392. 
“Wecessity” 45 C.J. p 585. 


24. Wscriche Diccionario [quot 
Vidal & Co. Ltd. v. American R. Co., 
28 Porto Rico 190, 195). 


[a] “As lightning, hailstorm, 
flood, hurricane, invasion by enemies, 
assault by robbers.’ Escriche Dic- 
cionario [quot Vidal & Co. Ltd. v. 


Benard v. Hingston, 


nant ieee RR. Co., 28 Porto Rico 190, 
195]. 
“Foreseen” 26 C.J. p 890. 
“Occurrence” 46 C.J. p 900. 


“Prevent” 49 C.J. p 13438. 

25. 29 Am. & WH.’Encye. L. p 1064 
[quot Evans v. Wabash R. Co., 121 
S.W. 36, 48, 222 Mo. 4385, 454]; The 
George Shiras, 61 F. 300, 301, 9 C.C.A. 
511 [cit Story Bailments p 512 (a) 
(quot Nugent v. Smith, 1 C.P.D. 423, 
437 [using similar language in speak- 
ing of “perils of the sea,’ in relation 
to inevitable accidents which come 
under the term “act of God’’])]. See 
Brousseau v. The Hudson, 11 La.Ann. 
427, 428 [quot Lehman, Stern & Co. 
v. Morgan’s Louisiana & T. R. & S. 
S. (Coviesi8 S00 8.03, dol Dy dein wale on lide 
Am.S.R. 269, 70 L.R.A. 562, 5 Ann. 
Cas. 818]; Vidal & Co. v. American 
R. Co., 28 Porto Rico 190, 195 [quot 
Hscriche Diccionario (where defini- 
tion to similar effect in Latin is quot- 
ed from een Nugent v. Smith, 1 
CP Dy 4238437, 


term is used in the same way that the words 
of God” are used in the common law;?® and it is said 
to be synonymous with 
num fatale,”?° and “vis divina.’’31 


VISA or VISE. 
“visa” is derived from the Latin, being the feminine 
singular or neuter plural of “visus” the past partici- 
ple of the verb “videre,” to see;*? while its variant 
“visé”’38 is the past participle of the French verb 


“aet 


“easus fortuitus,’?® “dam- 


[§ 1] A. Derivation. The word 


“A loss is said to be caused by 
vis major when it results immediate- 
ly from a natural cause, without the 
intervention of man, and could not 
have been prevented by the exercise 
of prudence, diligence, and care, and 
the use of those appliances which the 
situation of the party renders it rea- 
sonable that he should employ.” The 
aes Shiras, 61 F. 300, 301, 9 C.C.A. 


“Vis major successfully conceals 
many acts which might be regarded, 
otherwise, as careless or negligent. 
It relieves from all criticism or com- 
plaint. It condones, if it does not 
justify, the failure to avert the dis- 
aster.” The George Shiras, 61 F. 300, 
304, 9 C.C.A. 511. 


[a] “Thus, a storm of unusual and 
extraordinary violence, a sudden gust 
of wind, and a tempest, have been 
held to be examples of vis major.’ 
Aan aeeree Shiras, 61 F. 300; 301, 9 


26. The Louisiana, 3. Wall. (U.S.) 
164, 173, 18 L.Ed. 85 [quot The Ad- 
venturess, 214 F. 834, 839]; Nugent 
v. Smith, 1 C.P.D. 423, 429. 


[a] “Inevitable accident” synony- 
ous ene Vie Sti of ee@oleap) 
. 9. 


“Inevitable accident” 31 C.J. p 975. 


rea Nugent v. Smith, 1 C.P.D. 423, 


“Unavoidable” 65 C.J. p 1194. 


“Unavoidable accident’ see Una- 
voidable §§ 2-4, 


“Unforeseen” 65 C.J. p 1233. 


28. Dejean v. Louisiana Western 
R: Cor, 118 So. $22; 823) 167 JInaeewid 
[quot ‘Noel Bros. v. Texas & By Ry. 
Co., 183 So. 830, 16 La.App. 622, 624 
(both cases cit Brousseau v. The 
Hudson, 11 La.Ann. 427, 428 [quot 
Lehman, Stern & Co. v. Morgan’s 
Louisiana & T. Ry & S. S; .Co., 38) So: 
873, 115 had, 5; 112 AmsSoRs 259" 70 
L.R.A. 562 , 5 Ann.Cas. 818])]. 


29. Dejean v. Louisiana Western 
Re Coy 118 -So,7 §22,.88235. 16 tua. tat 
[quot ‘Noel Bros. v. Texas & P. Ry. 
Co., 138 So. 830, 16 La.App. 622, 624 
(both cases cit Brousseau v. The 
Hudson, 11 La.Ann. 427, 428 [quot 
Lehman, Stern & Co. v. Morgan’s Lou- 
ISIAN a 6c) DRGs, Sen OOr, 38 So. 878, 
DY bs ata Osada Am.S.R. 259, 70 1Up 
R.A. 562, 5 Ann.Cas. 818101; Nugent 
v. Smith, 1 C.P.D. 423, 429 

“Casus fortuitus” 11 C.J. p 31. 


fates Nugent v. Smith, 1 C.P.D. 428, 
9 


“Damnum fatale” 17 C.J. p 1125. 

31. See infra this note. 

[a] Sometimes synonymous.—‘“In 
the civil law, this term is sometimes 
used as Synonymous with ‘vis divina,’ 
or the act of God.” Black L. D. [cit 
Calvin]. : 

“Wis divina” supra note 17 [el]. 

32. Webster New Int. D. 

ES O67) Toi “Cid es Dy toe. 

33. Century D. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“viser,”’ to view, examine, inspect.?4 


[§ 2]. B. As Noun. 


in due form.?® 


ognition by the country 


Phrases: 


visa,”4+ “requiring 
ens,’’42 “tourist’s visa,’’43 
sa,”*4 and “visitor’s visa.”4°® 


[§ 3] C. As Verb. To examine 
approval, as a passport.*® 


passports and 
“cc 


34 Century D. 

“Inspect” 32 C.J. p 928. 

“View” ante. 

35. ) Black |. D: 

“Indorsement” 31 C.J. p 886. 

“In due form” see In § 8 text and 
notes 19, 20. 


“Passport” 47 C.J. p 1375. 


36. 5 U.S. v..P helps; 14<8..(2d)..67 9; 
682. 
fa] In latest immigration laws.— 


“Visas have become, in the latest 
laws about immigration, words of art. 
In the act of 1924, section 2 (f), be- 
ing Comp. St. § 4289%4a, requires an 
‘immigration visa,’ and section 7 
(Comp. St. § 4289% cc) elaborates the 
requirement.” WU. S. v. Phelps, 14 F. 
(2d) 679, 681, 682. 


37. U.S. v. Phelps, supra (in com- 
menting on the absence of a definition 
of the word in War Time Passport 
Act [Comp. St. §§ 7628e—-7628h], as 
kept in force by Act March 2, 1921 
[Comp. St. § 7628hh]). 


38. U.S. v. Phelps, supra. 


[a] Within power of country ad 
quem.—‘“The country of the visa may 
attach to it any other significance or 
importance deemed desirable.’ U.S. 
v. Phelps, 14 F.(2d) 679, 681, 682. 


39. U.S. v. Phelps, supra. 

[a] ‘“‘fourist’s’ and ‘visitor’s’ vi- 
sa” compared and contrasted.—U. S. 
v. Phelps, 14 F.(2d) 679, 682. 


40. U. S. v. Yale, 14 F.(2d) 682, 
683; U. S. v. Phelps, 14 F.(2d) 679, 
682. 

41. U.S. v. Yale, 14 F.(2d) 682. 


42. U.S. v. Phelps, 14 F.(2d) 679, 
681, 682. 
43. U.S. v. Phelps, supra. 


“Immigrant’s visa’ compared and 
contrasted see supra note 39 [a]. 


44. U.S. v. Phelps, 14 F.(2d) 679, 
681. 
45. U. S. v. Phelps, supra. 


“Immigrant’s visa” compared and 
contrasted see supra note 39 [a]. 


46. Webster New Int. D. See in- 
fra this section. 

“Indorse” 31 C.J. p 886. 

“Passport” 47 C.J. p 1375. 

47. U.S. v. Phelps, 14 F.(2d) 679, 
680, 681. 
4s. U.S. v. Phelps, supra. 
49. U.S. v. Phelps, supra. 

[67 C. J.—17] 


An official indorsement upon 
a document, passport, commercial book, ete., to cer- 
tify that it has been examined and found correct or 
In immigration parlance, it has been 
said that the term has become a word of art;%*° that 
its function on a passport is too old and well-known 
to need statutory definition;** and that it is a rec- 
“ad quem” of the validity 
of a passport issued by the country “a quo.’’?8 


“Immigrant’s visa,”*® “immigration vi- 
sa,”*° “not in possession of a proper passport and 


unexpired immigration vi- 


VISA—VISIBLE 


Phrases: 


the intestines.°? 
VISE.*# 
VISIBILITY. 
ble.®> 


Phrase: 
tinued.’’*® 


VISIBLE.°’ 


visas from ali- 


and indorse for 
clear ;° 


50. U. S. v. Yale, 14 F.(2d) 682, 


683 


51. Webster Int. D. [cit Hampton 
een se 39 So. 421, 426, 50 Fila. 55, 


52. Webster New Int. D. [quot U. 
S. v. Swift, 13 Cust.A. 542, 544 (but 
referring to the authority as ‘‘Web- 


ster New Standard D.’’)]. 
[a] “As the heart, liver, intes- 
tines, etc.’”—Webster New Int. D. 


[quot U. S. v. Swift, 13 Cust.A. 542, 
544 (but referring to the authority 
as ‘Webster New Standard D.’’) ]. 


“Internal” 33 C.J. p 270. 


53. Webster Int. D. (subverbo “‘in- 
testine’’) [quot Hampton v. State, 36 
So. 421, 426,550: la. 55,69]. 


“Intestine” 33 C.J. p 478. 
54. See Visa or Visé ante. 


55. Webster New Int. D. See Jep- 
person v. Advent Christian Publica- 
tion ‘Soc., 142 A. 686, 687, 83 N.H. 
387. 


“Visible” post. 


56. Jepperson v. Advent Christian 
Publication Soc., 142 A. 686, 687, 83 
NOE oon. 


[a] Phrase constrned in will.—In 
construing a provision in a will cre- 
ating a trust and directing the income 
to be used for the support of a cer- 
tain church ‘as long as the visibility 
of that church shall be continued 

. by the maintenance of public 
worship and by the maintenance of 
a meeting house,” the court held ‘‘vis- 
ibility of Such church,” is continued 
by worship openly conducted, and 
may be manifested by other means 
than the preaching of doctrinal ser- 
mons by ministers of that church, 
which is entitled to income, although 
decline in its membership and rural 
population required union of church 
with one of a different denomination 
in order to secure a settled pastor and 
regular services. Jepperson v. Ad- 
vent Christian Publication Soc., 142 
A. 686, 687, 83 N.H. 387. 


57. As used in International Rules 
of Navigation see Collision § 1 text 
and note 17. See also Outward 46 
C.J. p 1160; Visibility ante., 


58. Century D.; Webster D. [both 
quot Gale v. Mutual Aid & Accident 
Ass’n, 21 N.Y.S. 893, 66 Hun 600, 603; 
Branch y. State, 165 S.W. 605, 606, 73 
Tex.Cr. 471]; Kansas City & P. R. Co. 
v. Ryan, 35 P. 292, 52 Kan. 637, 646; 
People v. Herrick, 26 N.W. 767, 59 
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“Bound to visa any passport;”*? also 
“duly visaed by consular officers,”4* “passport visaed 
by any American consul,’”’*® and “passport visaed for 
admission to the United States.’’°° 


VISCERA: A term applied to the organs contain- 
ed in the abdomen;*! hence the internal organs, es- 
pecially those of the cavities of the body or trunk ;°? 


Quality or state of being visi- 


“Visibility of that church shall be con- 


Apparent;°® ascertainable by obser- 
vation or examination;°® capable of being seen;°° 
conspicuous ; °? 


discernible;** discovera- 


Mich. 563, 565. 


[a] “As a man with no visible 
means of support.’”’ Century D. [quot 
Gale v. Mutual Aid & Accident Ass’n, 
21° NGY~S; «893. 66) uns 600, 603; 
Braneh v. State, 165 S.W. 605, 606, 73 
Tex.Cr. 471]. 


[b] Apparent to tonuch.—‘‘An ob- 
ject that is - apparent to the 
touch, may be said to be visible.’ 
Gale v. Mutual Aid & Accident Ass’n, 
21 N.Y.S. 893, 66 Hun 600, 603. 


[ec] Indicates reliance on appear- 
ances.—Discussing lack of ‘visible 
calling or means of support,’ as de- 
seriptive of disorderly persons, in a 
prosecution of one for larceny from 
the person, where his possession of 
money at about the time of the lar- 
ceny was an issue, the court said: 
“The use of the word ‘visible’ indi- 
cates that appearances must to some 
extent be relied on.’’ People v. Her- 
rick, 26 N.W. 767, 59 Mich. 568, 565. 


“Apparent” 3 C.J. p 253. 


59. Parker v. North American 
Acc. Ins. Co., 92:'S.E. 88, 91, 79 W.Va. 
576, L.R.A.1917D 1174 [cit Peterson 
v. Locomotive Engineers’ Mut. L. & 
Ace. Ins. Ass’n, 144 N.W. 160, 123 
Minn. 505, 507, 49 L.R.A.N.S. 1022, 
‘Ann.Cas.1915A 536 (where Janguage 
to same effect, but in the plural, is 
se 08 a See also Accident Insurance 


“Examination” 23 C.J. p 178. 
“Observation” 46 C.J. p 865. 


60. Century D. [quot State v. Clos- 
ser, 99 N.B. 1057, 1060, 179 Ind. 230]: 


“Capable” 9 C.J. p 1275. 
“Seen” 57 C.J. p 94. 


61. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch y. State, 
165 S.W. 605, 606, (3 Dex.Cr want ie 
Mutual Trust & Deposit Co. v. Travel- 
ers’ Protective Ass’n of America, 104 
N.E. 880, 885, 57 Ind.App. 329. 


“Clear” 11 C.J. p 832. 


62. Century D.; Webster D. [both 
auot Gale v. Mutual Aid & Accident 
Ass’n, 21 N.Y.S. 893, 66 Hun 600, 603; 
Branch v. State, 165 S.w. 605, 606, 73 
Tex.Cr. 471]. 


“Conspicuous” 12 C.J. p 533. 


63. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603]; Mutual Trust 
& Deposit Co. v. Travelers’ Protective 
Ass’n of America, 104 N.H. 880, 885, 
57 Ind.App. 329. 


258 [67°C. J.] VISIBLE ~- 
ble;°* «distinct. °° Sevident:°® sin) sieht. 2a mani- 
fest; ae noticeable ; aa obvious;7° open;*! patent ;7 


perceivable to the eyes78 perceptible** by the eye;7° 
plain;*® that may be seen;7* unmistakable.7® 


Phrases: ‘Defect 


nal and visible evidenee,’’*® “ 


dications,”’*? “external and visible signs of injury, 
II8ZB 66 


“no external and visible marks, 


and visible conditions,”*4 “no visible calling or means 
of support,’’> “no visible means of livelihood,”*® 


64. Century D. [quot Branch v. 


State, 165 S.W. 605, 606, 73 Tex.Cr. 
471}. 
65. Century D. [quot Gale v. Mu- 


tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
165 S.W. 605, 606, 73 Tex.Cr. 471]; 
Mutual Trust & Deposit Co. v. Trav- 
elers’ Protective Ass’n of America, 
104 N.E. 880, 885, 57 Ind.App. 329. 

“Distinct” 18 C.J. p 1288 

6S. Webster D. (subverbo “evi- 
dent’) [quot State v. Kauffman, 108 
N.W. 246, 20 .S.D. 620, 622]; Mutual 
Trust & Deposit Co. v. Travelers’ 
Protective Ass’n of America, 104 N.E. 
880, 885, 57 Ind.App. 329. 

“Evident” 23 C.J. p 174. 


67. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
165 S.W., 605, 606,273 Tex.€r., 471]. 

Pesiont? boy Crs 0 putas. 

68. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 608; Branch v. State, 
POomS.WVe, O00 006, (3. Lexen 47 1q5 

“Manifest” 38 C.J. p 957. 

69. Webster D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
165 S.W. 605, 606, 73 Tex.Cr. 471]. 


[a] “An object that is noticeable 
. may be said to be visible.” 
Gale v. Mutual Aid & Accident Ass’ n, 
21 N.Y.S. 893, 66 Hun 600, 603. 

“Woticeable” 46 C.J. p 569. 

. 70 Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
165 VS. W) 605; 606,. 73 °Tex Cr. -471); 
Kansas City & P. R. Co. v. Ryan, 35 
P. 292, 294, 52 Kan. 637, 646. 

“Obvious” 46 C.J. p 891. 

71. Century D:; Webster D. [both 
quot Gale v. Mutual Aid & Accident 
Ass’n,' 21 N.Y.S. 893, 66 Hun 600, 603; 
Branch v. State, 165 S.W. 605, 606, 73 
Tex.Cr. 471]; Kansas City & P. Ley "Co. 
Vaeukyan, 35 Pl 292,)2947 52° Kan. 637, 
646. 


“Open” 46 C.J. p 1108. 


72. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 


893, 66 Hun 600, 603; Branch v. 
State, 165 S;wW. 605, 606, 73) /Rex.€x. 
471]. 


“Patent” 47 C.J. p 1376. 


73. Century D. [quot State v. Clos- 
ser, 99 N.E. 1057, 1060, 179 Ind.,230]. 


74 Mutual Trust & Deposit Co. v. 
Travelers’ Protective Ass’n of Ameri- 
ca, 104 N.E. 880, 885, 57 Ind.App. 329. 


[a] Yo the touch.—Injuries per- 
ceptible to a digital examination, held 
“visible” so as to fulfill a clause in 
an accident policy requiring a ‘‘visi- 
ble mark of the injury” on insured’s 
body. U. S. Casualty Co. v. Hanson, 
79 P. 176, 177, 20 Colo.App. 393. 

75. Kansas City, etc., R. Co. v. Ry- 
an, 35 P. 292, 294, 52 Kan. 637, 646 
[quot Branch v. State, 165 S.W. 605, 


was visible, 
external and visible in- 


commencement 


779 “exter- 


32 


normal, usual, | body,’’®* 


606, -73 Tex.Cr. 471}. 


76. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
LG Se Save 60552606). Vo sex. Cre 4 ule 

“Plain” 48 C.J. p 1218. 

77. Kansas’ City & P. R. Co: v. Ry= 
an, 35 P. 292, 53 Kan. 637, 646 [quot 
Branch v. State, 165 S.W. 605, 606, 73 
Tex.Cr. 471]. See Barney v. Quaker 
Oats 1COj 82PA. ALY 127, 185 TV t. 1372. 

[a] Condition held not “visible.’— 
In an action against a master for the 
death of a servant caused by an ex- 
plosion of dust in the master’s grain 
elevator and grinding mill, where it 
was contended that the presence of 
explosive dust particles in the air 
was a ‘visible’ condition constituting 
one of the ordinary risks assumed by 
the servant, but where the evidence 
tended to show that the deceased 
servant was unaware of the danger 
from dust explosions, the court said: 
“The explosive character of dust com- 
bined with air is not a condition ‘visi- 
ble’ to one who does not know the 
danger of explosion from such com- 
bination, although he may see the 
dust in the air.” Barney v. Quaker 
Oats Co., 82)A..113;'127,) 85) Vt. 372. 


78. Century D. [quot Gale v. Mu- 
tual Aid & Accident Ass’n, 21 N.Y.S. 
893, 66 Hun 600, 603; Branch v. State, 
165 S.W. 605,606, 73 Tex.Cr: 471]. 


79. Kansas City & P.. R. Co. v. Ry- 
an, 35 P. 292,:294, 538 Kan. 687. See 
also Master and Servant § 933. 


80. Menneiley v. Employers’ Lia- 
bility Assurance Corp., 43 N.E. 54, 56, 
148 N.Y. 596, 51 Am.S.R. 716, 31 L.R. 
A. 686; Parker v. North American 
Ace. Ins. Co., 92.S.B. 88, 91, 79 W.Va. 
576, U.R.A.1917D 1174. 

81. Gale v. Mutual Aid & Accident 
Ass’n, 21 N.Y.S. 893, 66 Hun 600, 603. 
gn See Accident Insurance §§ 79, 


83. Menneiley v. Employers’ Lia- 
bility Assurance Corp., 43 N.W. 54, 56, 
148 N.Y. 596, 51 Am.S.R. 716, 31 L.R. 
A. 686;. Parker v. North American 
Aee. Ins.,Co,,.92 So. 88, 91,;79,. W.Va. 
576, L.R.A.1917D 1174. 

84. Barney v. Quaker Oats Co., 82 
ALULLBE, L27N Siu Vitunst 2: 


85. People v. Herrick, 26 N.W. 767, 
59 Mich. 5638, 565. See also Vagrancy 
SISOS! 172 

86. Ex p. McLaughlin, 116 P. 684, 
16, Cal. App.” 27.0: 

[a] “Without any visible or law- 
ful business” distingnished.—Ex p. 
McLaughlin, 116 P. 684, 16 Cal.App. 
270, 271. See also Vagrancy §§ 6, 17. 
Wait Connery v. Swift, 9 Nev. 39, 


[a] Insufficient to allege insol- 
vency.—An averment that a person 
has “no. ‘visible’ property exempt 
from execution” held not an equiva- 
lent of an averment that he is insol- 
vent or unable to respond in damages. 
Connery v. Swift, 9 Nev. 39, 43. 


88. Williams v. Fuerstenberg, 


“no visible property exempt from execution, 
“open, notorious, hostile and visible,”’** “open, visi- 
ble and notorious,”®® “open visible risk,’?° “visible 


tusion or wound,”?? 
denee,”®* “visible injury 
ble marks of injury,’®* 
“visible 
body,’®® “visible marks upon the premises,”? “visi- 


veeu Vite 
Ae 


87 


. . of the work,’’®! “visible con- 
“visible dirt,”°® “visible evi- 
,795 “visible marks,”?® “visi- 
“visible marks on the 
marks on the exterior of the 


(Tex.Civ.App.) 12 S.W.(2d) 812, 816. 
See also. Adverse Possession '§§ ih 
57-63, 206. 


89. Johnston v. Albuquerque, 72 P. 
9, 12 N.M. 20, 29. See also Adverse 
Possession §§ 57-63. 


90. See Open 46 C.J. p 1109 text 
and note 16. See also Master! and 
Servant § 933. 


91. Pusey & Jones v. Pennsylvania 
Paper Mills, 173 F. 634, 647; Ketch- 
am v. Land Title & Trust Co., 101 A. 
764, 257 Pa. 391, 394. See also Me- 
chanics’ Liens §§ 329, 330. 

92. Mutual Life Ins. Co. of New 
York v. Schenkat, 62 F.(2d) 236, 238; 
Paist v. 4tna Life Ins. Co., 54 F.(2d) 
393, 395: 

93. State v. Closser, 99 N.E. 1057, 
1060, 179 Ind. 230. 


94. National Surety Co. v. Silber- 
berg Bros., (Tex.Civ.App.) 176 S3Wés 
97,99; Royal Casualty Co. v. Nelson, 


(Tex.Civ.App.) 153 S.W. 674, 676. 

85. Peterson vy. Locomotive Engi- 
neers’ Mut. L. & Acc. Ins. Ass’n, 144 
N.W. 160, 123 Minn. 505, 507, 49 L.R. 
A.N.S. 1022, Ann.Cas.1915A 5386; 
Parker vy. North American Acc. Ins. 
Co... 92¥S.. '88, 91 79) Wi Vian 56.) de 
A.1917D 1174. See also Accident In- 
surance §§ 78-80. 


96. National Surety Co. v. Silber- 
berg Bros., (Tex.Civ.App.) 176 S.W. 
97, 99 

97. See Accident Insurance § 241. 

98. National Surety Co. v. Silber- 
berg Bros., (Tex.Civ.App.) 176 S.W. 
97, 99. See Hunter v. Federal Cas- 


ualty Co. of Detroit, Mich., 
S. 474, 476, 199 App.Div. 223° (using 
singular ‘‘mark’). See also Accident 
Insurance §§ 79, 80, 241. 


“Visible marks upon the premises” 
analogous see infra note 1 [al]. 


99. Parker v. North American Acc. 
Ins. Co., 92 S.E. 88, 91, 79 W.Va. 576, 
L.R.A.1917D 1174. 


1. National Surety Co. v. Silber- 
berg Bros., (Tex.Civ.App.) 176 S.W. 
97, 99. See also Burglary and Theft 
Insurance § 7 text and note 380. 


[a] Construed analogously to 
“visible marks on the body.’—Con- 
struing a burglary insurance policy, 
the court said: 
difference between the words ‘visible 
marks on the body’ as construed in 
accident policies, and the words ‘vis- 
ible marks upon the premises’ as they 
should be applied to a policy of bur- 
glary insurance.” National Surety 
Co. yv. Silberberg Bros., (Tex.Civ. 
App.) 176 S.-W. 97, : 


{b] Hela to constitute such 
marks.— Where a burglary insurance 
policy provided for no Jiability “‘un- 
less there are visible marks upon the 
premises of the actual force and vio- 
lence uSed in making the entry,” the 
court, in holding that ‘“‘some ‘abra- 
sion, stain, or something indicating 
entry at that place” were not requir- 
ed, said: “The unlocked door is a 
sufficient evidence of ‘visible marks’ 


191) INN YS. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


“There can be no. 


Se 
 -€>Pee . ob ee 


ble mark upon the body,’’? “visible means of sup- 
port,”’® “visible, notorious possession,’’* “visible or 
visible personal estate,’® ‘“visi- 
ble possession,’ “visible servitudes,”’ “visible sign 
“visible signs of in- 
jury,’?° “visible signs of internal injury,’’'!! and 


lawful business,’’® “ 


indicating internal injury,’’® 


“visible to the eye.” 


VISIT.*? [§ 1] A. As Noun. Act of visiting or 


going to see a person, place or thing; a formal or 


official call; a visitation.14 


Phrases: 
casional visit,”?* 
and “single visit.’’?° 


[§ 2] B. As Verb. 


upon the premises, of the actual force 
used in making the entry.’ National 
Surety Co. v. Silberberg Bros., (Tex. 
CiysA pps) 17 6.:S-W 7.97, 99: 


2. Mutual Trust & Deposit Co. v. 
Travelers’ Protective Ass’n of Amer- 


ica, 104 N.E. 880, 882, 57 Ind.App. 
329; Royal Casualty Co. v. Nelson, 
(Tex.Civ.App.) 153 S.W. 674, 676. 


See also Accident Insurance §§ 79, 80, 
241. 


[a] Wot necessarily on surface.— 
“The ‘visible mark upon the body’ re- 
quired by the [casualty insurance] 
policy need not be a bruise, contusion, 
laceration, or broken limb, but may 
be any visible evidence of internal 
injury. It need not be upon the sur- 
face of the body, but might be any 
physical effect observable from an 
outward indication which revealed an 
injured condition of the internal or- 
gans.” Royal Casualty Co. v. Nelson, 
(Tex.Civ.App.) 153 S.W. 674, 676. 


3. People v. Herrick, 26 N.W. 767, 
59 Mich. 563, 565; People v. Cramer, 
247° N.Y.S. 821; 824, 139 Mise. 545; 
Gale v. Mutual Aid & Accident Ass’n, 
Cie ONE Ys.) 893,5..66. Hunt 60057 603% 
Branch y. State, 165 S.W. 605, 606, 73 
Tex.Cr. 471. See also Vagrancy § 6. 


4. Williams v. Fuerstenberg, (Tex. 
Civ.App.) 12 S.W.(2d) 812, 816. See 
also Adverse Possession §§ 57-63. 


5. Hx p. McLaughlin, 116 P. 684, 
16 Cal.App. 270, 271. See also Va- 
grancy §§ 6, 17. 


“Visible means of livelihood” dis- 
tinguished see supra note 86 [a]. 


6. State v. Dalrymple, 28 A. 671, 
673, 56 N.J.Law 449. 


7. Johnston v. Albuquerque, 72 P. 
9, 12 N.M. 20, 29. See also Adverse 
Possession § 57. 


8. Howley v. Chaffee, 93 A. 120, 
122, 88 Vt. 468, L.R.A.1915D 1010. 
See also Easements §§ 6, 7, 114 et 
seq; Modern Civil Law § 250. 


[a] “Quasi easements” compared. 
—Howley v. Chaffee, 93 A. 120, 122, 


88 Vt. 468, L.R.A.1915D 1010. “Quasi 
easement” 51 C.J. p 119. 
[b] “Ways of necessity” distin- 


shed.—Ways of necessity held _ to 
be distinguishable from those arising 
under the doctrine variously called 
that of ‘visible servitudes,” “ease- 
ments arising from severance with 
apparent benefit existing” or ‘“‘quasi 
easements,” the court saying: ‘Much 
confusion of judicial thought has re- 
sulted from a failure to distinguish 
between ways of necessity and ways 
arising under this latter doctrine.” 
Howley v. Chaffee, 93 A. 120, 122, 88 
Vt. 468, L.R.A.1915D 1010. See also 
Basements §§ 102-139. ‘Ways of ne- 
cessity” see Easements § 114. 


9. Hunter v. Federal Casualty Co. 


“Judicial visit,”1> “long visit,”!® “oe- 
SKICOUGOL aviSlingss | ShODtEyIel ts. 44 


In a general sense, to go or 
come to see (a person or thing) in the way of friend- 


VISIBLE—VISIT 


[67 C.J.] 259 


ship, business, curiosity or duty; but in a more re- 
stricted sense, to go or come to see for the purpose 
of inspection, supervision, examination, correction 
of abuses, or the like,?” so that, in connection with 
charitable or eleemosynary corporations,”® the word 
is said to have a special and technical significance ;7* 


and to be defined as meaning to inspect the actions 


and reculate the behavior of the members, to pursue 
the intent and design of the founder.?°® 
ance policy the term has been construed as confer- 


In an insur- 


ring a right to travel and sojourn;?® and hence is 


Phrases: 


of Detroit, Mich., 191 N.Y.S. 474, 477, 
199 App.Div. 223. 


10. Barry v. United States Mut. 
Ace. Ass’n, 23 F. 712, 715; Dezell v. 
Fidelity & Casualty Co., 75 S.W. 1102, 
176 Mo. 253, 289; Goodes v. Order of 
United Commercial Travelers of 
America, 156 S.W. 995, 174 Mo.App. 


330,348. See also Accident Insurance 
§§ 79, $0: t 
11. Barry v. United States Mut. 


Ace. Ass'n, 23 EF. 712, 715; Goodes v. 
Order of United Commercial Travel- 
ers of America, 156 S.W. 995, 174 Mo. 
App. 330, 348. 


12. Gale v. Mutual Aid & Accident 
Ass'n, 21 N.Y.S. 893, 66 Hun 600, 603. 

13. See also Visitation post; Visi- 
tor post. 

14. Century D. 

“Wisitation” post. 

15. MacKenzie v. Jersey’ City 
Presbytery, 61 A. 1027, 67 N.J.Eq. 
652,678, 3 Ja-RVA.N.S. 22.7. 

167>\Dporntonm wel ittles 19.70" Tt. 
Rep.N.S. 24, 25. 

17. Roberts v. State, 58 N.E. 203, 


204, 25 Ind.App. 366. 

[a] “¥requenting” contrasted.— 
Roberts v. State, 58 N.E. 203, 204, 25 
Ind.App. 366. 

18. See War § 146. 

19. Thornton v. Little, 97 L.T.Rep. 
N.S; 24, 25. 

20. Roberts v. State, 58 N.E. 203, 
204, 25 Ind.App. 366. 

21. Right to visit and search ves- 
sels in maritime war see War §§ 146, 
147. 

Visiting disorderly or gambling 
houses see Disorderly Houses §§ 45— 


47; Gaming § 175. 
22. Century D. See also Visita- 
tion post; Visitorial Power post. 


“Inspect” 32 C.J. p 928. 


23. Newton v. Lewis, 193 N.Y.S. 
438, 440, 118 Misc. 382. See Mac- 
Kenzie v. Jersey City Presbytery, 61 
AS 10277 67 N.J.Hq! 652, 678, 3) L.R.A, 
ae 227. See also Charities §§ 79, 


{a] Limited to  corporations.— 
“Corporations only are visited, and 
these within three classes—ecclesi- 
astical, civil and eleemosynary.” 
MacKenzie v. Jersey City Presby- 
tery, 61 A. 1027, 67 N.J.Eq. 652, 678, 
3 I. R.ALN.S. 227 [eit 1 Blackstone 


Comm. (Lewis’ ed) p 480; 2 Kent 
Comm. (14th ed) p 300]. 

24. Newton v. Lewis, 193 N.Y.S. 
438, 440, 118 Misc. 382. 

25. Newton v. Lewis, 196 N.Y.S. 


Tide 7s 208" App Div. 395 ert" Phil- 
ips svasbury, 2, Ld-Raymin'd, 110) 79d 
Reprint 900, 2 T.R. 346, 352, 100 Re- 
print 186]. 


to be distinguished from “reside. 
also been judicially construed in a statute punishing 
one who “visits” 
tinguished from ‘“frequent.”?° 


“Visit 


9927 


The verb has 


certain houses,?* being there dis- 


“Sisit and 


26. Mobile L. Ins. Co. v. Walker, 
58 Ala. 290, 296. 

“Sojourn” 58 C.J. p 801. 

“Travel” 63 C.J. p 805. 

27. See infra this note. 

[a] “Reside” distinguished.— 
Construing a stipulation in a life in- 
Surance policy whereby the right to 
“visit” or “reside” within stated ter- 
ritorial limits was granted, the court 
said: “The word ‘visit’ is manifestly 
employed in the policy in contradis- 
tinction to the word ‘reside.’ The one 
conferring the right to travel and so- 
journ, and the other the right to ac- 
quire domicile by residence.” Mo- 
bile L.. Ins. Co. v. Walker, 58 Ala. 
290, 295. 


“Reside” 54 C.J. p 702. 

28. Burns Rev. St. (1894) § 2089 
(Horner Rev. St. [1897] § 2002) [cit 
Roberts v. State, 58 N.E. 203, 204, 25 


and  inspect,’’?° 


Ind.App. 366]. See also Disorderly 
Houses §§ 45-47; Gaming § 175. 
[a] One visit held violation of 


such statute.—Roberts v. State, 58 N. 
BE. 2038, 204, 25 Ind.App. 366. 


[b] 


“Visits” construed as singu- 
lar.—In 


rejecting the contention of 
counsel that the word “visits,” as 
used in a statute providing “ ‘who- 
ever, being a male person, frequents 
or visits a house or houses of ill- 
fame or of assignation . . . or 
who frequents or visits a gambling 
house or houses,’ etc., ‘shall be fined, 
etc.,’’”’ was plural, and that only one 
visit was charged in the information, 
the court said: ‘The word ‘visits,’ 
as it is used in the statute, is a verb, 
and, as used, is singular, and not 
plural. It would have been an un- 
pardonable grammatical error for the 
legislature to have used the word 
‘visit’ where the word ‘visits’ oc- 
curs.” Roberts v. State, 58 N.H. 203, 
204, 25 Ind.App. 366. 


29. Roberts v. State, supra. 


[a] “Where is a wide difference 
between the words ‘frequenting’ [used 
in a former statute] and ‘visits’ as 
used in the statute [as amended].” 
Roberts v. State, 58 N.E. 203, 204, 25 
Ind.App. 3866 (in construing provi- 
sions of Burns Rev. St. [1894] § 2089 
[Horner Rev. St. (1897) § 2002], in 
contrast with those of Rev. St. [1881] 
§ 2002). : 

“Prequent” 27 C.J. p 905. 


380. Newton v. Lewis, 196 N.Y.S. 
TALS T2) 203 A ppsDiv.2 395.0193) INgYaSy 
438, 440, 118 Misc. 382. See also Char- 
ities §§ 79, 80. 


[a] Power to “visit and inspect” 
held to confer power to require writ- 


ten reports. Newton v. Lewis, 196 
NOVA Ss ai (t4 208 Ap pIDIVe oops 
193 N.Y.S. 438, 440, 118 Misc. 382. 
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search,”*! “visit often,’’? and “visit or reside;’’?% 
also, “visiting or frequenting,”** and “visiting the 
United States temporarily;”*® and, also, ‘“whoev- 
ernie i, | os irequents) or visits.7 36 


VISITATION.?7 In connection with a corpora- 
tion generally, the term has been defined as: direc- 
tion, inspection, regulation, superintendence; the 
act of a superior or superintending officer, who vis- 
its a corporation to examine into its manner of 
conducting business and enforce an observance of 
its laws and regulations; the act of examining into 
the affairs of a corporation.*® As is the case with 
“visit,”°° it has been said that the word has a spe- 
cial and technical significance when used in connec- 
tion with charitable and eleemosynary corpora- 
tions;*® and is defined as a judicial visit or per- 
ambulation ;*1 a power given by law to the founders 
of all eleemosynary corporations.*? 


Phrases: “Doctrine of visitation,’4? “power of 
visitation,”** “right of visitation,’*> “subject to the 


31. See War § 146. 


32. Roberts v. State, 58 N.E. 2038, 


204, 25 Ind.App. 366. Mise. 382; 


Eq. 652, 680, 3 L.R.A.N.S. | 227; 
ton v. Lewis, 193 N.Y.S. 438, 441, 118 
In re Norton, 161 N.Y.S. 


VISIT—VISITOR 


visitation and inspection of a justice of the Supreme 
Court,”*® “visitation and inspection,’’*? and “visi- 
tation of corporations.”4§ 


VISITOR.*® <A guest;®° a tourist;>4 one who 
comes only for pleasure or health and not for busi- 
ness,°? who comes or goes to see another, as in 
civility or friendship,°* who has come to see,°* or 
who visits.5®> Like the words “visit,”°®® and “visita- 
tion,”®’ the word has been said to have a special and 
technical significance, when used in connection with 
charitable or eleemosynary corporations,°® and other 
incorporated bodies,°® and in such connection has 
been defined as meaning an inspector and judge,°° 
the person authorized to make an examination into 
a corporation’s affairs®*t or whose office is to hear 
and determine all differences of members of the so- 
ciety among themselves and generally to superintend 
the internal government of the body.®? 


Phrases: “Bona fide tourist or visitor,”®* “gen- 
eral or special visitor,”®* “the legislature is the visi- 


New- [ 9 Cal. 147, 168. 


53. Ogilvie Imp. D. [quot Thorn- 


[a] “Frequent”? equivalent.—Rob- 
erts v. State, 58 N.E. 203, 204, 25 Ind. 
App. 366. 

33. Mobile L. Ins. Co. v. Walker, 
58 Ala. 290, 295. 

34 See Disorderly Houses §§ 45— 
47; Gaming § 175. 

35. 

80. 

36. Roberts v. State, 58 N.E. 2028 
204, 25 Ind.App. 366. 

37. Hospitals: § 8 text and notes 


43, 44; Schools and School Districts 
§ 21 (of private schools). 


See also Visit ante; Visitor post. 


38. Guthrie v. Harkness, 26 S.Ct. 


4, 7, 199 U.S. 148, 157, 50 L.Ed. 130, 4 
Ann.Cas. 433; First Nat. Bank of 
Youngstown v. Hughes, 6 F. 737, 740; 
Lind v. Johnson, 236 N.W. 317, 1838 
Minn. 239, 241; State v. First Nat. 
Bank of Portland, 123 P. 712, 61 Or. 
551, 560; Thompson v. Southern Con- 
nellsville Coke Co., 112 A. 533, 269 Pa. 
500, 504 [quot C.J.]; Harkness v. 
Guthrie, 75 P. 624, 625, 27 Utah 248, 
107 Am.S.R. 664, 1 Ann.Cas. 129. See 
In re Norton, 161 N.Y.S. 710, 717, 97 
Mise. 289. 


Stockholders’ right of inspection or 
to information see Corporations §8§ 
1298-1319. 

39. See Visit ante § 2. 

40. Newton v. Lewis, 193 N.Y.S. 
438, 440, 118 Misc, 382, See aiso Char- 
ities §§ 79, 80. 

41. Bouvier L. D.; Tudor Char. 
Trusts (3d ed) p 80; Wharton L. Lex. 
[all cit MacKenzie v. Jersey City 
Presbytery, 61 A. 1027, 67 N.J.Hq. 
652, 678, 3 L.R.A.N.S. 227]. 


“Perambulation” 48 C.J. p 809. 


42. Black L. D. [cit 1 Blackstone 
Comm. pp 480, 481; 2 Kent Comm. pp 
300-303]. See Allen v. McKean, 1 F. 
Cas.No. 229, 1 Sumn. 276, 300; Un- 
ion Baptist Assoc. v. Hunn, 26 S.W. 
755, 7 Tex.Civ.App. 249, 252 (case dis- 
cussing ‘‘visitatorial power’). 


43. MacKenzie v. Jersey City Pres- 
bytery, 61 A. 1027, 67 N.J.Hq. 652, 678, 
3 L.R.A.N.S. 227. 


44. Guthrie v. Harkness, 26 S.Ct. 


7 4.1199. U.S:.148;.157, 50 Lima: 1380, 4 


Ann.Cas. 433; MacKenzie v. Jersey 
City Presbytery, 61 A. 1027, 67 N.J. 


U. S. v. Phelps, 14 F.(2d) 679, | 


710, 717, 97 Mise. 289. 

_[a] ‘Control by equity of disposi- 
tion of trust funds” distinguished.— 
Ini ne Norton) 162N. YSi97 20, 171.7) 6917 
Mise. 289. 


45. MacKenzie y. Jersey City Pres- 
bytery, 61 A. 1027, 67 N.J.Hq. 652, 680, 
3 L.R.A.N.S. 227; Newton v. Lewis, 
193 N.Y.S. 488, 441, 118 Misc. 382. 


46. .In re Norton, 161 N.Y.S. 710, 
715, 97 Mise. 289. 


47. Newton vy. Lewis, 
438, 440, 118 Misc. 382. 

48. See Corporations § 2198. 

49. Landlord and Tenant §§ 913- 
916 (injury to visitor); Negligence 
§§ 218-249 (injury to visitor); Pris- 
ons § 41 (control over visitors). See 
also Visit ante; Visitation ante. 


50. See infra this note. 


[a] “Guest” colloquially inter- 
changeable.—‘‘ While . there is 
a well marked difference between the 
meaning of the two words, at the 
same time they are often colloquially 
used as interchangeable terms.” Odell 
v. New York Cent., & H. R. R. Co., 45 
N.Y.S. 464, 465, 18 App.Div. 12. 


[b] “Guest” compared and con- 
trasted.—(1) ‘‘Every guest is a visi- 
tor, but every visitor is not a guest. 
A visitor simply comes to see a per- 
son; a guest partakes of his hospi- 
tality.”” Worcester D. [quot Odell v. 
New nivorks (Cent, écHs UR Ra Covwdb 
N.Y.S. 464, 465, 18 App.Div. 12. (2) 
““‘Guest’ and ‘visitor’ are not synony- 
mous.” Odell v. New York Cent. & 
Fie Rs” Rie Co. (supra. 


“Guest” see Innkeepers § 9. 


51. U.S. v. Phelps, 14 F.(2d) 679, 
681 (immigration laws). 


52. Ex p. Archy, 9 Cal. 147, 168. 


[a] In determining right of visitor 
to free state to bring in and hold his 
negro slave, the court, in recognizing 
such right but limiting it to ‘mere 
visitors,” said: ‘‘A mere visitor is 
one who comes only for pleasure or 
health, and who engages in no busi- 
ness while here, and remains only for 
a reasonable time. If the party en- 
gages in any business himself, or em- 
ploys his slave in any business, ex- 
cept as a mere personal attendant up- 
on himself or family, then the char- 
acter of visitor is lost.” Ex p. Archy, 


LISINGY Ss. 


ton v. Little, 97 L.T.Rep.N.S. 24, 25]; 
Webster D. [quot Odell v. New York 
Centh Go EO RY Ri Cow 450 Ne Youn 045 
465, 18 App.Div. 12]. 


{a] Length of stay immaterial.— 
“Certainly in common parlance ‘vis- 
itor’ would include one who has come 
to stay not only for a short time, but 
a long time. | . . The phrase long 
or short visit is equally usual.” 
Be tee v. Little, 97 L.T.Rep.N.S. 


54. Thornton v. Little, supra. See 
Odell vy. New York Cent. & H. R. R. 
vee. 45 N.Y.S. 464, 465, 18 App.Div. 


[a] One who stays permanently 
may not be considered a_ visitor. 
poe v. Little, 97 L.T.Rep.N.S. 24, 


[b] “Wisitors’ held to include 
“pupils.”—Thornton y. Little, 97 L.T. 
Rep.N.S. 24, 25. 


_ 55. Webster D. [quot Odell v. New 
York Cent.) & HieRwR? Co. 45Nives: 
464, 465, 18 App.Div. 12]. 


56. See Visit § 2 ante. 
57. See Visitation ante. 
58. Newton v. Lewis, 


438, 440, 118 Misc. 382. 
ities §§ 79, 80. 


59. Harkness v. Guthrie, 75 P. 624, 
625, 27 Utah 248, 107 Am.S.R. 664, 1 
Ann.Cas. 129. See also Corporations 
§§ 2198, 4037. 

60: Bouvier J: -D.? 12. Mnes. Ee yor 
Eng. 483; Wharton lL. Lex. [all cit 
MacKenzie vy. Jersey City Presbytery, 
61 A. 1027, 67 N.J.Eiq. 652, 678, 3 L.R. 
A.N.S: 227]. 

“Inspector” 32 C.J. p 939. 

617 A. & BH Ene. di & Pre 855 
[quot Harkness vy. Guthrie, 75 P. 624, 
625, 27 Utah 248, 107 Am.S.R. 664, 1 
Ann.Cas. 129]; Thompson v. South- 
ern Connellsville Coke Co., 112 A. 533, 
269 Pa. 500, 503 [quot C.J.]. See also 
Corporations § 2198. 


“Examination” 23 C.J. p 178. 

62. 1 Lewin Trusts (8th Ed) p 719 
[quot Newton v. Lewis, 196 N.Y.S. 
T11, 713, 2038" App. Div, 395)! 
jee U. S. v. Phelps, 14 F.(2d) 679, 

64. MacKenzie v. Jersey City Pres- 
bytery, 61 A. 1027, 67 N.J.Eq. 652, 680, 
Sel RRARNESS (22'7abe 


193 N.Y.S. 
See also Char- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


: VISITOR—VITRIFIED 


tor of all corporations,”®® and “the state is the visi- 
tor of all corporations;”®® also “legal visitors,’®* 
“mere visitors,”®® “private visitors,”®® “tenants, visi- 
tors and servants,’7?° and “visitors of corpora- 
tions.”*1 


VISITORIAL POWER.’? 
VIS LEGIBUS EST INIMICA.78 
VIS MAJOR.’* 


VISNE.*° The neighborhood*® of the place where 
the cause of action was laid, or the crime charged 
to have been committed.77 


VITALIZED. A term which merely means en- 
dowed with life.7§ 


Phrase: “Pregnant with vitalized embryo.”?® 
VITAMIN or VITAMINE. A nitrogenous sub- 


stance found in some nucleic acids in the form of 
pyrimidine bases, as cytosin, minute quantities of 
which are essential to the diet of man, birds, and 
other animals,®® a stable substance whose activity 
is not lessened or destroyed by relatively high tem- 
perature, and is not destroyed by boiling.®+ 


VITA REIPUBLICA PAX, ET ANIMUS LIi- 
BERTAS, ET CORPUS LEGES.‘? 


VITIATE, To cause to fail of force or effect; to 


65. Bouvier L. D. [quot Guthrie{ 610, 105 Kan. 9. 
v. Harkness, 26 S.Ct..4, 199 U.S. 148, [a] 
157, 50 L.Ed. 130, 4 Ann.Cas. 433]. means 


66. Merrill Mandamus § 175 [quot 
Harkness v. Guthrie, 75 P. 624, 625, 
27 Utah 248, 107 Am.S.R. 664, 1 Ann. 


stage 
Cas. 129]. 


Applied to human embryo it 89. 
“any human embryo which is 
not dead is ‘vitalized.’ 
endowed with life before reaching the 
of development 
quickening than after.”’ 
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destroy or annul, either in whole or in part, the legal 
efficacy and binding force of an act or instrument;** 
to impair;** to make void or voidable.*® 


VITIUM CLERICI NOCERE NON DEBET.*® 
VITIUM EST QUOD FUGI DEBET, NE, SI RA- 


TIONEM NON INVENIAS, MOX LEGEM SINE 
RATIONE ESSE CLAMES.** 


VITREOUS.®*s Consisting of or resembling glass; 
in its important characteristics.®® 


‘Phrases: “Vitreoucie asso 
“vitreous substances.” 


VITRIFY. To cause to be vitreous, or covered 
with a glaze; to fuse into glass or glass like appear- 
ance wholly or only on the surface.” 


VITRIFIED. Converted wholly or externally in- 
to glass or a glassy substance, as a siliceous compound 
by fusion; covered with a glaze; and commonly un- 


fracture,”®° and 


derstood to mean substantially converted into 
glass.°? 
Phrases: “Entirely vitrified,’®* “partially vitri- 


fied;/7°° “vitrified ‘brick,”’®* “vitrified, / —. .) frae= 
ture, 97 “~itrified nonapsorbent bodies,”®’ “vitrified 
or semivitrified, #99 “vitrified pottery,” and “vitri- 
fied ware.’’? 


88. See also Vitrify post. 


Vantine & Co. v. U. S., 9 Cust. 
Av 291, 295. 


It is no less [a] “Semivitreous.’”’ — Construing 
the term in Tariff Act 1913, par. 80, 


known aS|the court said: “Semi-vitreous, as 


State v. Pat- 


67. MacKenzie v. Jersey City Pres- 
bytery, 61 =A. 2027, 6% N.J.Eq. 652, 
CoO ee LR IAUN: S227. 


68a" Ex ps Archy, 9*Cal. 147, 167, 

69. Merrill Mandamus § 175 [quot 
Harkness v. Guthrie, 75 P. 624, 625, 
27 Utah 248, 107 Am.S.R. 664, 1 Ann. 
Casv1294¢ 

70. Thornton vy. Little, 97 L.T.Rep. 
N.S. 24, 20: 


71. Merrill Mandamus § 175 [quot 
Harkness v. Guthrie, 75 P. 624, 625, 
27 Utah 248, 107 Am.S.R. 664, 1 Ann. 
Cas.°129]. 


72. See Charities §§ 79-82; Corpo- 
rations §§ 2198-2200 (domestic corpo- 
rations), 4037-4041 (foreign corpora- 
tions). See also Trusts §§ 538-550. 


73. A maxim meaning ‘Force is 
inimical to the laws.” Bouvier L. D. 
feit)3 "Coke Inst.(p 176]. 

74 See Vis ante text and notes 
18-31. 

75. See also Venue ante; Vicinage 
ante; Vicinetum ante; Vicinity ante. 

76. “Neighborhood” 45 C.J. p 1376. 

77. State v. Kemp, 24 N.W. 349, 34 
Minn. 61, 63 (where such was said to 
be the meaning of the term with rei- 
erence to the territory from which a 
jury was formerly required to be re- 
turned). See Ex p. McNeeley, 14 S.E. 
436, 36 W.Va. 84, 90, 32 Am.S.R. 831, 
15 L.R.A. 226. See also Juries § 11. 


[a] At common law.—‘“Blackstone 
in book 3, D. 350, merely remarks that 
the word ‘Visne,’ from which juries 
were drawn at common law, was in- 
terpreted to mean ‘county.’ ” Ex p. 
McNeeley, 14 S.E. 4386, 36 W.Va. 84, 
90, 32 Am.S.R. 831, 15 L.R.A. 226. 

[b] Construed as not meaning 
“county.”—Hx McNeeley, 14 S.E. 
436, 36 W.Va. 84, 90, 32 Am.S.R. 831, 
15 LRA. 226. 

78. State_y. Patterson, 181 P. 609, 


terson, 181 P. 609, 610, 105 Kan. 9. 


79. State v. Patterson, 181 P. 609, 
610, 105 Kan. 9. 


fa] “Pregnant with quick child” 
held not equivalent.—State v. Patter- 
son, 181 P. 609, 610, 105 Kan. 9. See 
also Abortion §§ 9, 10, 45, 46. 


80. New Standard D. [quot In re 
Wallerstein, 53 F.(2d) 530, 531). 


[a] “Invertase”’ compared and 
contrasted.—In re Wallerstein, 53 F. 
(2d) 53:0; 1531, 2532: 


[b] Patent for vitamine prepara- 
tion held not anticipation of claims 
of an application for patent for in- 
vertase preparation. In re Waller- 
stein, 53 F.(2d) 530, 531. 


81. In re Wallerstein, 53 F.(2d) 
530, 532. 
82. A maxim meaning “Peace is 


the life of the State; liberty the soul; 
and the laws the body.” Morgan Leg. 
Max. [cit Halkerstone Leg. Max. 187]. 

83. Black L. D. 

“Annul” 3 C.J. p 222. 

“Destroy” 18 C.J. p 975. 

84 Black L. D. 

“Impair” 31 C.J. p 252. 

85. Black L. D. 

[a] “Vitiation is not avoidance; it 
is, under circumstances, ground for 
it’’ Richardson v- Horn, 31 A. 896, 13 
Del. 26, 30. 

“Void” post. 

“Woidable” post. 

sé. A maxim meaning “A clerical 


error ought not to prejudice.” Bur- 
rill L. D. [cit Jenkins Cent. 23]. 


87. A maxim meaning “It is a 
fault which ought to be avoided, that 
if you cannot discover the reason, 
you should presently exclaim that the 
law is without reason.” Bouvier L. 
D. [cit Ellesmere Post Nati 86]. 


used in paragraph 80, [does] ~~. . 
not require the bodies of the wares 
to be 50 per cent. or more vitrified in 
order to warrant classification there- 
under.’’ Vantine & Co. v. U. S., 9 Cust. 
Az 291; 12195: 

“Glass” 28 C.J. p 710. 


90. Vandergrift v. U. S., 15 Cust. 
A. 165, 170; Vantine & Co. v. U. S., 
9 Cust.A. 291, 295. 


91. 'Vantine & Covlv.. Us _S.; 9 Cust. 
A. 291, 294. 


92. New Standard D. [quot Van- 
dererift_viiU.eSs Lb2Cust AAl6s a0 70ns 


“Glazed” 28 C.J. p 710. 


93. New Standard D. [quot Van- 
dergrift v. U. S., 15 Cust.A. 165, 170}. 

[a] “Semivitrified.”” — Construing 
the term in Tariff Act 1913, par. aCe 
the court said: “ ‘Semivitrified’ 
as used in paragraph 80 . 
[does] not require the bodies of “the 
wares to be fifty per cent or more 
vitrified in order to warrant classifi- 
cation thereunder.” Vantine & Co. v. 
U.S., 9 Cust-AX 297,) 295: 


94. Vantine & Co. v. U. S., 9 Cust. 
A. 291, 295, 296. 


95. Vantine & Co. v. U. S., supra. 

[a] “That is, vitrified to an ap- 
preciable extent and not to a negligi- 
ble degree only.’’ Vantine & Co. v. 
U. S., 9 Cust.A. 291, 296: 

96. New Standard D. [quot Van- 
dergrift v. U. S., 15 Cust.A. 165, 170]. 

97% Vandergrift sv. Ws) Si tsuprais 


Ma OO & ‘Co: v. U.S: 9 Cust-AD 297; 


98. Vantine & Co. v. U. S., 


99. Vandergrift v. U. S., 15 Cust. 
Ay 165, 167; Vantine & (Co. v., U.S., 9 
Cust. A. -291,°295: 


1. New Standard D. [quot Vander- 
Srittevea Ws as:,, Lo CustvAyeieo meer, 
170]. 


2. Vandergrift v. U. S., 


supra. 


supra. 
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VIVA VOCE.’ Literally, “With the living voice.” 
By word of mouth.* 


VIVA VOX EST IPSORUM LEGISLATORUM 
TANQUAM; REBUS ET NON VERBIS LEGEM 
IMPONIMUS.° 


VIVEROS DE PECES. A Spanish term meaning 


fish ponds or breeding grounds.® 
VIVUM VADIUM.’ 


VIX ULLA, LEX FIERI POTEST QUA OMNI- 
BUS COMMODA SIT, SED SI MAJORI PARTI 


VIVA VOCE—VOCIFEROUS 


CUNDUM DEFNITIONES PRUDENTIUM.'! 


VOCATION. Avocation, calling, occupation, or 
trade;12 business;!* employment;!4* one’s regular 
calling or business;'® regular business;*® that to 
which one is called by some special fitness or sense of 
duty;17 usual avocation.t® It has been said that 
the term conveys the idea of systematic employ- 
ment,!® implies continuous or habitual course of 
dealing in certain transactions”® or specific aptitude 
in the person, the result of training,”* and that it in- 
cludes professions as well as mechanical occupa- 


PROSPICIAT, UTILIS EST.® 


VIZ. A contraction for videlicet, to wit, namely, 


that is to say. 


V.L. 0.1. Letters used as an abbreviation to de- 
seribe the offense of violation of the local option 


law.?° 


VOCABULA ARTIUM EXPLICANDA SUNT SE- 


3. WVWiva voce voting.—See Elec- 
tions § 212; Municipal Corporations 
§§ 772, 773 (by governing board); 
Schools and School Districts § 175 
(for district boards and other district 
or local officers), § 238 (in district 
meetings), § 724 (in school bond eléc- 
tion), § 770 (in school tax election); 
Statutes §§ 78-80 (in passing stat- 
utes); Towns § 66 (in town meet- 
ings). 

4 Black L. D. See Spickerman v. 
Goddard, 107 N.E. 2, 182 Ind. 523, 526, 
L.R.A.1915C 5138; Day yv. Walker, 
(Neb.) 247 N.W. 350, 351; In re Brear- 
ton, 89 N.Y.S. 898, 899, 44 Mise. 247. 


{a] “By ballot” contrasted.—(1) 
“The term ‘‘viva voce,’’ when applied 
to elections, is used in opposition or 
contradistinction to the ballot, and 
simply means that the voter shall 
declare himself by voice, instead of 
by ballot.” In re Brearton, 89 N.Y.S. 
893, 899, 44 Misc. 247. (2) “Voting by 
ballot involves secrecy, while viva 
voce voting insures publicity. The 
word ‘ballot,” was used as a symbol 
of secrecy, while viva voce was used 
as the symbol! of publicity.’’ Spicker- 
man v. Goddard, 107 N.E. 2, 182 Ind. 
523, 526, 1.R.A.1915C 513 [quot' Day 
v. Walker, (Neb.) 247 N.W. 350, 351. 
See also Elections § 212. 


{b] Use of electrical roll call de- 
vice held to satisfy constitutional re- 
quirement that “All votes in either 
House [of Legislature] shall be viva 
voce.” Day v. Walker, (Neb.) 247 N. 
W. 350,351: 


5. A maxim meaning ‘The utter- 
ance of legislators themselves is like 
the living voice; we impose laws up- 
on things, not words.’ Morgan Leg. 
Max. [cit Branch Leg. Max. 125]. 


6. Santiago v. Insular Govern- 
ment, 12 Philippine 593, 594. See also 
Fish § 10. 

[a] Held agricultural lands,— 


Santiago v. Insular Government, 12 
Philippine 593, 594. 

7. See Vadium 66 C.J. p 397 note 74 
[a]. 

8. A maxim meaning “Scarcely any 
law can be made which is adapted to 
all, but if it provide for the greater 
part, it is useful.” Black L. D. [eit 
Stowel v. Zouch, 1 Plowd. 3538, 369, 75 
Reprint 536]. 

9. Black L. D. 

“Namely” 45 C.J. p 364. 

“To wit” 63 C.J. p 86. 

“VWidelicet” ante. 


tions.?? 

Phrases: ‘As a whole or partial ‘vocation,’ ”?? 
“business or vocation,”?+ “ ‘regular business’ or 
‘voeation,’”?> “trade, adventure, employment or 


927 


cation. 


to. Allen v. Com., 73 
1028, 24 Ky.L. 2257. 
cating Liquors § 436. 

“Local option’ see 
Liquors § 256. 


11, A maxim meaning “Terms of 
art Should be explained according to 
the definitions of the learned in that 
art.”” Peloubet Leg. Max. [cit Grotius 
De WJur> Bel, 2, 16: 3]. 


12. Century D. [quot Dodge _ v. 
Guidinger, 127 N.W. 122, 87 Neb. 349, 
350, 188 Am.S.R. 494]; Fernald Eng. 
Synonyms, Antonyms and Preposi- 
tions [quot Miller v. Stevens, 195 N. 
W. 481, 224 Mich. 626, 631]; Mutual 
Life Ins. Co. of New York v. Enecks, 
154 S.H. 198, 41 Ga.App. 644, 647. 


[a] “A-rocation” compared.—In 
rejecting so contention that the use 
of the phrase “usual avocation” in- 
stead of ‘“‘vocation’”’ in an instruction 
constituted reversible error, the court 
said: “It is true that the dictionary 
defines avocation as ‘a subordinate or 
occasional occupation’ and that voca- 
tion means one’s regular calling or 
business. However, we cannot con- 
ceive that the use of the word ‘avoca- 
tion’ either confused the jury or in- 
jured the defendant’s case.” Mutual 
Life Ins. Co. of New York v. HEnecks, 
154 S.EH. 198, 41 Ga.App. 644, 647. ; 


{[b] “Avocation” distinguished.— 
(1) “An avocation is what calls one 
away from other work; a ‘vocation’ 
owen that to which one is called by 
some special fitness or sense of duty.” 
Fernald Eng. Synonyms, Antonyms 
and Prepositions [quot Miller v. Stev- 
ens, 195 N.W. 481, 224 Mich. 626, 631]. 
(2) “Though often inaccurately used 
as synonyms.” Miller vy. Stevens, 195 
N.W. 481, 482, 224 Mich. 626, 631. 


[c] “Vocation is literally a call- 
ing.’—Smith Synonyms Discriminat- 
ed [quot Miller v. Stevens, 195 N.W. 
481, 224 Mich. 626, 6381]. 

“Avocation” 6 C.J. p 874. 

“Calling” 9 C.J. p 1119. 

“Occupation” 46 C.J. p 895. 

“Trade” 63 C.J. p 230. 

13. See Business 9 C.J. p 1101. 

14. See Employment 20 C.J. p 1245. 

15.. Mutual Life Ins. Co. of New 
York vy. HEnecks, 154 S.H. 198, 41 Ga. 
App. 644, 647. 

16. Miller v. Stevens, 
481, 224 Mich. 626, 631. 

17. Fernald Eng. Synonyms, Anto- 
nyms and Prepositions [quot Miller 


S.W. 1027, 
See also Intoxi- 


Intoxicating 


195 NW. 


VOCIFEROUS.?® Brawling or 


vocation,’?*® and “trade, business, profession or vo- 


turbulent ;?° 


v. Stevens, 195 N.W. 481, 224 Mich. 


626, 631] 

18. Mutual Life Ins. Co. of New 
York v. Enecks, 154 S.E. 198, 41 Ga. 
App. 644, 647. 

“Usual” 66 C.J. p 119. 

i9. Smith Synonyms Discriminat- 
ed [quot Miller v. Stevens, 195 N.W. 


481, 224 Mich. 626, 631]. 


«,l%] In appropriate occupation.— 
It conveys the idea of systematic 
employment in an occupation appro- 
priate to the person employed.’ 
Smith Synonyms Discriminated [quot 
Miller v. Stevens, 195 N.W. 481, 224 
Mich. 626, 631]. 


20. Kaplan v. Gaskill, 187 N.W. 
943, 108 Neb. 455, 460. See Graham 
ve Green, [1925] 2: K.B:.37, 40. 


fa] In Workmen’s Compensation 
Law.—Construing the terms ‘trade, 
business, profession, vocation, or occu- 
pation” as found in Workmen’s Com- 
pensation Law, the court said: ‘‘Those 
terms imply a continuous or habitual 
course of dealing in certain transac- 
tions, and a dealing to a sufficient ex- 
tent as to so employ work and labor 
and service in the conduct of it, that 
it can be a legal occupation or busi- 
ness.” Kaplan v. Gaskill, 187° N.W. 
943, 108 Neb. 455, 460. 


21. Smith Synonyms Discriminat- 
ed [quot Miller v. Stevens, 195 N.W. 
481, 224 Mich. 626, 631]. 


22. Century D. [quot Dodge _ v. 
Guidinger, 127 N.W. 122, 87 Neb. 349, 
350, 188 Am.S.R. 494]. 

fa] “Profession” compared.— 
Dodge v. Guidinger, 127 N.W. 122, 87 
Neb. 349, 350, 188 Am.S.R. 494. 

“Profession” 50 C.J. p 637. 

a3. Miller v. Stevens, 195 N.W. 481, 
224 Mich. 626, 631. 

24. See Infants § 16 note 92 [b] 
(construed in statute relating to em- 
ployment of children). 

25. Kaplan v. Gaskill, 187 
943, 108 Neb. 455, 459. 

26. Graham v. Green, [1925] 2 K. 
Be Siete. : 

27. Kaplan v. Gaskill, 187 N.W. 
9438, 108 Neb. 455, 459 (in Workmen’s 
Compensation Law). 

28. See also Vociferously post. 

29. Thomason v. State, 265 S.W. 
579,,98.-Tex:Cr. 312. ; 

“Brawling” 9 C.J. p 319. 

“Turbulent” 65 C.J. p 1120. 


N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ 


aS 


elamorous, making a loud outery, or noisy.*° 


Phrase: 


VOCIFEROUSLY.*? 
ing; shouting, ete.?* 


*VOID.** 


nification.*? 


30. Webster D. [quot Anderson v. 
State, (Tex.Cr.App.) 20 S.W. 358, 359]; 
Thomason vy. State, 265 S:W. 579, 98 
MEX Or, wisl2. 

“Noisy” 46 C.J. p 483. 

31. Thomason vy. State, 265 S.W. 
579, 98 Tex.Cr. 312; Anderson v. State, 
(Tex.Cr.) 20 S.W. 358, 359. See af- 
ge Disturbance of Public Meetings § 


32. See also Vociferous ante. 
33. Webster D. [quot Anderson v. 

State, (Tex.Cr.) 20 S.W. 358, 359]. 
34. See Avoid 6 C.J. p 874; Avoid- 

ANCE 6 C.J. spySiio. 

Void or voidable: 
Contract: 
Contracts §§ 303, 339-480. 
Infants § 149. 
Insane Persons § 501. 
Married woman see Husband and 
Wife §§ 336-372. 

Conveyance see Acknowledgments §§ 
43-47; Fraudulent Conveyances §§ 
103-108, 884-890. 

Insurance policy see Insurance §&§ 
199-208, 482-647; Fire Insurance §§ 
188+235; Life Insurance §§ 45-70, 
166-289. 

Lease see Landlord and Tenant §§ 
231-264, 426-447. 

Marriage §§ 9-96. 

Void judgment: . 

Defined see Judgments § 811. 

Operation and effect see Judgments 
§§ 810-814, 11838, 1310. 

Void process see Process § 15. 
$5. Van Schaack y. Robbins, 36 

Iowa 201, 203 [quot enanet v. Lundy, 

89 P. 496, 499, 11 Ariz. 75; Escalle 

v. Mark, 183 P3877 300, eee INeVi Las 

5 ATER 1512; Gross, Kelly & Co 

v. Bibo, 145 P. "480, 484,19 N.M. 495]; 

Southern Nat. Ins. Co. of Austin v. 

Barr, (Tex.) 148 S.W. 845, 846. 


36. Mutual Ben. L. Ins. Co. v. Win- 
ne, 49 P. 446, 449, 20 Mont. 20 [cit 
Bishop Contracts]. 

37. Dolliver v. Granite State Fire 
Ins. Co., 89 A. 8, 12, 111 Me. 275, 50 
L.R.A.N.S. 1106, ‘Ann.Cas.1916C 765. 


38. Pearsoll y. Chapin, 44 Pa. 9, 13. 
See Thompson y. Akin, 81 Ill.App. 62, 
64 (‘ithe word ‘void’, as used in con- 
tracts, legal writings, and statutes, is 
often an ambiguous word”). 


39. Atlantic Insurance Co. v. Good- 
all, 35 N.H. 328, 332 [quot Mailhoit v. 
Metropolitan Life Ins. .Co:, 32 A..989; 
991, 87 Me. 874, 47 Am.S.R. 336]; 
Southern Nat. Ins. Go. of Austin vy. 
Barr, (Tex.) 148 S.W. 845, 846. 


40. Larkin v. Saffarans, 15 F. 147, 


“Loud and vociferous language.’’?1 


With great noise in eall- 


[§ 1] A. Inaccurate Use. 
has been said that “void” has a well-defined meaning 
with lexicographers,*° but one meaning in exact lan- 
guage,°° and is neither ambiguous nor technical,** 
the word has been said to be ‘ambiguous? or equiv- 
oeal,?® an indefinite expression that has no fixed 
meaning,*® and 4 word that has been given,*! that 
is readily susceptible of,*? different meanings. 
word is often used in statutes, contracts, and other 
instruments without regard to its strict legal sig- 
The word is often used in the statutes 


VOCIFEROUS—VOID 
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and decisions in a way to mislead;** and, it has been 
said, there is no word in the law books so carelessly 
used.4® There is great looseness and no little confu- 
sion in the books in the use of “void” and “void- 


able,”*° growing, perhaps, in some degree, out of the 


Although it | imperfection of 


particular kind 


The 


“void” and 


152; Southern Nat. Ins. Co. of Austin 
v. Barr, (Tex.) 148 S.W. 845, 846. See 
Kearney v. Vaughn, 50 Mo. 284, 287 
[quot Kinney v. Lundy, 89 P. 496, 498, 
11 Ariz. 75; Muttual Ben. L. Ins. Co. 
v. Winne, 49 P. 446, 449, 20 Mont. 20] 
(‘it is, perhaps, unfortunate that we 
are not supplied with a term of more 
precision than the word ‘void’ ”’). 

41.° Taylor v. Grand Lodge A. O. 
U. W. of Minnesota, 105 N.W. 408, 410, 
96 Minn. 441, 3 L.R.A.N.S. 114. 
fact USS Ve Dietrich, V2 6 h.es67 1, 

43. Briscoe v. Macfarland, 32 App. 
D.C. 167, 172.. See Blinn v. Schwartz, 
$9 N.B).7542, 2°77) N. Yor 252, 259; 401 “Am. 
S.R. 806 (‘the word ‘void’ aa rs! 
used both in statutes and in decisions 
of the courts with several meanings, 


{and seldom wiith the exact one’’). 


44. In re Antigo Screen Door Co.. 
K23) iB. 249559565159 -C. CA 2485 See 
Watkins v. Wilhoit, (Cal.) 35 P. 646, 
648 (‘vyoid’ has been inappropriately 
used by lawyers and judges’’). 


45. Freedman &  Mellinger’ v. 
Maier, (Tex.) 2388 S.W. 1018, 1015. 
See Alexander v. Nelson, 42 Ala. 462, 
469; Van Schaack v. Robbins, 36 [owa 
201, 204; Gross, Kelly & Co. \v. Bibo, 
145 PB. 480, 484, 19 N.M. 495; Terrill v. 
Auchauer, 14 Ohio St. 80, 85; Land, 
ete., Co. v. McIntyre, 75 N.W. 964, 967, 
100 Wis. 245, 69 Am.S.R. 915. 


“The word ‘void’ has been’ used so 
frequently by the courts, without 
carefully distinguishing whether it 
was intended to mean absolutely void 
or merely voidable that the 
decisions and authorities must be ex- 
amined with care in order to ascertain 
the meaning in which the word was 
used by the court in the particular 
ease decided.’’ McGarry v. Village of 
Wilmette, 135 N.E. 96, 98, 303 Ill. 147. 

[a] “Carelessness of legislators, 


judges, and lawyers in using the word 
‘void’ is deplorable and inexcusable.” 


Wiley v. Wiley, 123 N.E. 252, 75 Ind. 
App. 456. 

46. Elerick v. Reed, 240 P. 1045, 
1047, 1138 Okl. 195, 44 A.L.R. 474; 


Capps v. Hensley, 100 P. 515, 23 Okl. 
311, 315. See Downs v. Blount, 170 F. 
Lb n22,, sSOmCrOwAue 289 80) TER ALIN: 
1076; Cumberland Tel., ete., Co. v. 
Evansville, 127 F. 187, 197; Meridian 
Life Ins. Co. v. Dean, 62 So. 90, 92, 182 
Ala. 127; Kinney v. Lundy, 89 P. 496, 
498, 11 Ariz. 75; Mobbs v. Millard, 153 
S.W. 821, 822, 106 Ark. 563; Hewes 
v. Glos, 48 N.H. 922, 170 Ill. 436, 440; 
Bennett v. Mattingly,.10 N.E. 299, 11 
N.E. 792, 110 Ind. 197, 202; Shroyer 
v. Pittenger, 67 N.E. 475, 476, 31 Ind. 
App. 158; Irwin v. Marquett, 59 N.E. 
38, 39, 26 Ind.App. 383; 84 Am.S.R. 


the language.*7 HWxamples of the 


loose and inaccurate use of the words are so com- 
mon that no strong inference is to be justly drawn 
from the unqualified use of these words, as to the 


or degree of invalidity meant,*® 


where the attention of the court is not clearly di- 
rected to that point.*® 
defects which are included under the expressions 
“voidable,” 
two terms to express them all.°° 


[§ 2] B. Several Meanings.—1. 


There are several kinds of 


while there are but those 


Void as to All 


297; Thornton v. McGrath, 1 Duv. 
(Ky.) 349, 352; Allis v. Billings, 6 
Metc. (Mass.) 415, 417, 39 Am.D. 744; 
Fletcher v. Stone, 3 Pick. (Mass.) 250, 
252; Somes v. Brewer, 2 Pick. (Mass.) 
184-091, 13 2Am SD; “40659 - Daytona ve. 
Nell, 45 N.W. 231, 232, 43 Minn. 246; 
White v. Iselin, 5 N.W. 359, 362, 26 
Minn. 487; Hume v. Eagon, 73 Mo. 
App. 271, 276; Mutual Ben. L. Ins. Co. 
v. Winne, 49 P. 446, 449, 20 Mont. 20; 
Gross, Kelly & Co. v. Bibo, 145 P. 480, 
484, 19 N.M. 495; Terrill v. Auchauer, 
14 Ohio St. 80, 85; Arnold v. Fuller, 
1 Ohio 458, 467; Barton v. Simmons, 
278 P. 83, 86, 129 Or. 457; Booth-Kelly 
Lumber Co. v. Oregon & C. R. Co., 193 
P. 4638, 466, 98 Or. 21; Phelps v. Pecos 
Valley Southern R. Co., (Tex.) 182 S. 
W. 1156, 1157; Melms v. Pabst Brew- 
ing Co., 66 N.W. 518, 521, 93 Wis. 153, 
57 Am.S.R. 899; Bromley v. Goodrich, 
40 Wis. 131, 139, 22 Am.R. 685; Crock- 
er Salillangcr 6 Wis. 645, 668, 70 Am. 


“Void” as meaning voidable see in- 
fra §. 5. 


“Woidable” post. 


47. State v. Richmond, 26 N.H. 
Ce 237. See infra text and note 
48. See U. S. v. Winona, etce., R. 
Cos Cha 1948) 95496 cS CsARA6: 


Southern Nat. Ins. Co. of Austin v. 
Bafr, (Tex.) 148 S.W. 845,-846 (both 
stating that “it is a common practice 
of legislatures and courts to use the 
words ‘void’ and ‘voidable’ inter- 
changeably where the distinction bez 
tween. them is not material to the 
question or case under considera- 
tion’’). 

49. State v. Richmond, 26 N.H. 238, 
239. See Briscoe v. Macfarland, 32 
App. D/C. L67,) 13) (“void ais not in- 
frequently used in judicial opinions 
without special regard to its strict 
sense and tthe distinction between it 
and ‘voidable,’ where the subject mat- 
ter did not necessarily demand exact- 
ness off definition or limitation’); 
Commercial Nat. Bank vy. Wheelock, 
40 N.E. 636, 637, 52 Ohio St. 534, 49 
Am.S.R. 738 (‘but little reliance 
should be placed upon observations 
extracted from opinions and _ text- 
books, where only the validity and 
binding character of contracts are 
considered, and where, without techni- 
eal precision, the terms ‘void’ and 
‘voidable’ are used as equivalents’’). 


50. State v. Richmond, 26 N.H. 232, 
237. See infra §§ 2-6; and Voidable 
post. 

[a]. Thus, it has been said “a thing 


may be void in several degrees: (1) 
Void, so as if never done, to all pur- 
poses, so as all persons may ittake ad- 
vantage thereof; (2) void to some 


*By CHARLES REZNIKOFF (Void—Volenti Non Fit Injuria inclusive). 
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and for All Purposes. 


out vitality or legal effect.®° 


purposes only; (3) so void by opera- 
tion of law that he that will have the 
benefit, of it, may make it good.” 
Franklin y. Kelley, 2 Neb. 79, 98 [cit 
Viner]; Anderson v. Roberts, 18 
sohnss, CN: Yeo 5,) b28,> 9A. 230 
[quot Mutual Ben. L. Ins. Co. v. Win- 
ne, 49 P. 446, 449, 20 Mont. 20; Blinn 
v. Schwartz, 69 N.E. 542, 177 N.Y. 252, 
259, 101 Am.S.R. 806]. See Thompson 
We Akin, 81°. D1 App.” .62; 64 (“void 
- . May mean a complete nullity, 
or it may mean only susceptible of 
being held, under certain conditions, 
to be a nullity. It may mean abso- 
lutely and under all conditions void, 
or it may mean only voidable under 
certain conditions’); Land, ete., Co. 
v. McIntyre, 75 N.W. 964, 966, 967, 100 
Wis. 245, 69 Am.S.R. 915 (‘the word 
*void’ is sometimes used in the sense 
of absolutely void, so that no title 
passes under a contract to which it 
applies, and sometimes in the restrict- 
ed sense of voidable in equity . 
sometimes it [‘‘void’’] means void ab- 
solutely, and sometimes void condi- 
tionally’). See also California State 
Life Ins. Co. v. Kring, (Tex.) 208 S. 
W. 372, 375 (‘“ ‘void’ is very frequent- 
ly used in legal phraseology to de- 
scribe the effect of a stated set of 
circumstances in a sense that does not 
comprehend . . utter nullity’). 


51. Brown v. Brown, 50 N.H. 538, 
552. See Atlantic Insurance Co. v. 
‘Goodall, 35 N.H. 328, 332 [quot Mail- 
hoit v. Metropolitan Life Ins. Co., 32 
A. 989, 991, 87 Me. 374, 47 Am.S.R. 
336]; Southern Nat. Ins. Co. of Austin 
v. Barr, (Tex.) 148 S.W. 845, 846 
(both stating “void” “may import ab- 
solutely null’). ertice 


[a] In its primary and strictly ac- 
curate meaning, ‘void’ implies ab- 
solute nullity. Fox v. Pinson, 20 S. 
W.(2d) 645, 646, 180 Ark. 68; McGarry 
v. Village of Wilmette, 135 N.E. 96, 98, 
303 Ill. 147; Thompson y. Akin, 81 Il. 
App. 62, 64; Somes v. Brewer, 2 Pick. 
(Mass.) 184, 191, 13 Am.D. 406; Hall 
v. Baylous, "153 S.B. 293, 296, 109 W. 
Va, 1-69) ATR. 5275 and, etc:,"Coy vs 
Mcintyre, 75 N.W. 964, 967, 100 Wis. 
245, 69 Am.S.R. 915. 


5@. Dolliver v. Granite State Fire 
Ins: ©o., 89 ‘A. 8, 12,111 Me. 2:75, 50 
L.R.A.N.S. 1106, Ann.Cas.1916C 765. 
See Null 46 C.J. p 832 text and note 
25. 


53. Webster D. [quot Van Schaack 
v. Robbins, 36 Iowa 201, 203 (quot 
Kinney v. Lundy, 89 P. 496, 499, 11 
Ariz. 75; Escalle v. Mark, 183 P. 387, 
390, 43 Nev. 172, 5 A.L.R. 1512; Gross, 
Kelly & Co. v. Bibo, 145 P. 480, 484, 
19 N.M. 495)]; Southern Nat. Ins. 
«Co. of Austin v. Barr, (Tex.) 148 S.W. 
845, 846. See Chapman v. Guaranty 
‘State Bank, (Tex.) 267 S.W. 690, 694; 
Miller v. Winslow, 126: P. 906, 907, 70 
‘Wash. 401. 


In this sense, “void” has been 
defined as absolutely null,®? null,®? or null and inea- 
pable of confirmation or ratification ;°* 
legal or binding force; incapable of being enforced 
by law;°* incapable of enforcement and that which 
cannot be ratified or confirmed ;°> 
bind parties or to convey or support a right;°° of no 
effect;>7 of no force or validity;°® of no legal force 
or effect whatever ;°° that which has no force and ef- 
fect,®° in the strictest sense of the word;®! without 
force or effect—something that does not bind or con- 
elude anybody, or serve to convey or divest a right 3°? 
without legal efficacy,®* strictly speaking;®* with- 
“Void” has also been 


VOID 


having no 


ineffectual to 


‘old. 2 


54. Century D. [quot Kinney v. 
Lundy, 89 P. 496, 498, 11 Bee Tdi: 


55.) Toledo,” ete:, 1 R.1 Co, Con- 
tinental Trust Co., 95 F. 497, VEQ5. 36 
C.CAw55. 7 


56. Cumberland Tel. etce., Co. v. 
Evansville, 127 F. 187, 197. See Wien- 
one Zweib, 141 S.W. 771, 777, 105 Tex. 


57. Dolliver v. Granite State Fire 
Pns? (Co. ¥89 VAcY Sie 12) Sit! MMeL 275,750. 
L.R.A.N.S. 1106, Ann.Cas.1916C 765. 


58. Noll v. Alexander, (Mo.) 282 S. 
W. 739, 742. 


59. Anderson Law D. [quot Wilson 
v. Alexander, (Tex.) 50 S.W.(2d) 440, 
442]; Webster D. [quot Kinney v. 
Lundy, 89 P. 496, 499, 11 Ariz. 75; 
Van Schaack v. Robbins, 36 Iowa 201, 
203]; Escalle v. Mark, 183 P. 387, 390, 
43 NGVa, Li2e 7). AcE. RU Lbl2e= Gross: 
Kelly & Co. v. Bibo, 145 P. 480, 484, 
19 N.M. 495; Chandler v. Kennedy, 65 
N.W. 439, 8 S.D. 56, 63; “Wilson, v. 
Alexander, (Tex.) 50 S.W.(2d) 440, 
442; Southern Nat. Ins. Co. of Austin 
Vv. Barr, (Tex.) 148 S.W. 845, 846; Hall 
v. Baylous, 1:53 'Si 2935 296, 109 W. 
Wars 169) Ana Sake See Watkins v. 
Wilhoit,. (Cal.) 35 P. 646, 648, 649 
(‘if totally ineffectual for any pur- 
pose intended, they [contracts, stat- 
utes, and other acts intended to effect 
some purpose or purposes] are sim- 
ply void’’). 

60. Phelps v. Pecos Valley South- 
ern Ry. Co.; (Tex.) 182 S/W. 1156, 
WAST 

[a] Similar definition. — ‘That 
which has no force or effect.” Barton 
Vv. Simmons, 9278» P2583, %86, 1294 Or, 
457. 

61. Kinney v. Lundy, 89 P. 496, 498, 
PAL ZT Ds 


62. Briscoe v. Macfarland, 32 App. 
BOR SMOrie aly 


63. Century D. [quot Kinney v. 
Lundy, 89 P. 496, 498, 11 Ariz. 75]. 


64. Cumberland Tel., ete., Co. v. 
Evansville, 127 F. 187, 197. 


65. Smith v. Thornhill, 
Commn.A.) 25'S.W.(2d) 597, 600. 


66. Anderson Law D. [quot Wilson 
v. Alexander, (Tex.) 50 S.W.(2d) 440, 
442]. 

67. Barton v. Simmons, 278 P. 83, 
86, 129 Or. 457. See Smith v. Genet, 
2N.Y.CityCt. 88, 91. 


68. Den, ex dem. Inskeep v. Le- 
cony, 1 N.J.Law 111, 112 [quot Wilson 
y. Alexander, (Tex.) 50 S.W.(2d) 440, 
442]; New York sy) ddso de Bridge Co. 
Vv. Smith, 42 N.E. 1088, 148 N.Y. 540, 
547 [quot State ex rel. Thompson v. 
Colias; 48 So. 190, 192, 150; Ala. 515; 
Kinney v. Lundy, 89 P. 496, 498, 11 
Ariz. 75; Chicago Rys. Co. v. Com- 
merce Commission, 167 N.E. 840, 849, 


(Tex. 


defined as of illegal form.** Primarily, the word im- 
plies an act utterly of no effect and ineapable of rati- 
fication,*? and, in its most unlimited sense, implies 
an act of no effect at all, and a nullity, ab. initio.°* 
In one sense, and perhaps in the strictest and most 
accurate conception of its meaning, 
the idea of utter ineffectiveness in all situations and 
for all purposes, leaving the effect of the void trans- 
action the same as if it had not taken place.®® 
“Void” things are as no things’® in legal effect.74 
Nothing can be founded on what is absolutely 
Generally speaking, a 
eurable,?? and is wholiy without force or effect as 
to all persons and for all purposes and incapable of 


“void” involves 


“void” act is in- 


336 Ill. 51, 67 A.L.R. 938]. 


69. California State Life Ins. Co. 
v. ‘Kring, (Tex.)) 208 ISSwi. 372,937. 
See Land, etc.,.Co. v. McIntyre, 75 N. 
W. 964, 966, 100 Wis. 245, 69 Am.S.R. 
915 (‘technical accuracy, it is ad- 
mitted by all courts and text writers, 
makes all contracts and acts to which 
the word applies, nullities and of no 
effect whatever, not even to furnish a 
groundwork to make a valid contract 
by confirmation’). 


70. Hall v. Baylous, 153 S.E. 293, 
296, 109 W.Va. 1, 69 A.L.R. 527; Land, 
etc., Co. v. McIntyre, 75 N.W. 964, 967, 
100 Wis. 245, 69 Am.S.R. 915. 


_ [a] “A void undertaking is noth- 
ing—a mere nullity.” Pirrie v. Moule, 
SIRs 8O0M sos Mont. as 


71. Mobile County v. Williams, 61 
So. 963, 965, 180 Ala. 639; Russell v. 
First Nat. Bank of Hartselle, 56 So. 
868. 871) 28 Ala App: 842%) Smithy vw. 
Genet, 72) IN YVAGity. Ct ess anol. See 
Covina) Union High School Dist. of 
Los Angeles County v. McClellan, 228 
P. 409, 410, 67 Cal.App. 640; Watkins 
Vv. Wilhoit, “GCal.) | 35Pi. 646, > 649): 
Niagara Fire Ins. Co. v. Scammon, 
28 N.E. 919, 32 N.B. 914, 915, 144 Ill. 
490, 19 L.R.A. 114. See also Barton v. 
Simmons, 278 P. 838, 86, 129 Or. 457 
(“an act void from the be- 
ginning has no legal effect at all ex- 
cept so, far as any party to it incurs 
penal consequences”). 


72. Endlich, Interpretation of 
Statutes [quot Hume v. Eagon. 73 Mo. 
App. 271, 276]; Hopkins v. Clemson 
Agricultural College of South Caro- 
lina, 31. S.Ct.2654, 657/.221) U.S.. 636, 
644,55 L.Ed. 890, 35 L.R.A.N.S. 248; 
Cumberland Tel., ete., Co. v. Evans- 
ville, 127 F. 187, 197; Mobile County 
v. Williams, 61 So. 963, 965, 180 Ala. 
639; Kinney v. Lundy, 89 P. 496, 498. 
11. Ariz. 75; Niagara Fire Ins. Co. v. 
Scammon, 28 N.E. 919, 32 N.E. 914, 
915, 144 Ill. 490, 19 THAROAS 114; Mor- 
rill v. Lovett, 49 A. 666, 95 Me. 165, 
170, 56 L.R.A. 6384; Somes v. Brewer, 
2 Pick. (Mass. ) 184, 191; Mutual Ben. 
L. Ins. Co. v. Winne, 49 P. 446, 449, 20 
Mont. 20; Franklin v. Kelley, 2. Neb. 
79, 99; Gross, Kelly & Co. v. Bibo, 
145 P. 480, 484, 19 N.M. 495; Hone 
v. Woolsey, 2 Edw. (N.Y.) 289, 291; 
Anderson v. Roberts, 18 Johns. (N.Y.) 
BL5 5279 VAM UD. 23a. Martine sys 
Cowles, 18 N.C. 29, 31, 323" Berges: v. 
Paine, 109 N.W. 322, 332, 15 N.D. 436; 
Wilson v. Alexander, (Tex.) 50 S.W. 
(2d) 440, 442; Bromley vy. Goodrich, 40 
Wis. 131, 140, 22 Am.R. 685; Crocker 
v. Bellangee, 6 Wis. 645, 668, 70 Am.D. 
489. 


73. Schneider v. Greater M. & S. 
Circuit, 259 N.Y.S. 319, 325; Warner 
Vv. cee 264 BP. 4238, 425, 146 Wash. 
651. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


VOID 


being or being made otherwise.74 A “void” act is 
one which is entirely null, not binding on any party,*® 
and not susceptible of ratifieation’® or confirma- 
tion;*7 and its nullity cannot be waived.7?§ <A thing 
is “void” which is done against law, at the very time 
of doing it, and where no person is bound by the 
act.‘® <A “void” act usually denotes an inherent de- 
fect or vice,®® usually relates to public transeres- 
sion,®? and usually refers to a fundamental! public 
policy.®? 


[§ 3] 2. Void as to Some or for Some Purposes. 
Things may be “void” as to some persons and for 
some purposes, and, as to them, incapable of being 
otherwise, which are yet valid as to other persons, 
and effectual for other purposes.*? 


Relatively void.*+ If contracts, statutes, or other 
_acts are totally ineffectual as to a part of the pur- 
poses intended, they are only “relatively void.’’®> 
This distinction between “void” and “relatively 
void” is not identical with that between “void” and 
“voidable,’”’®® since a “‘voidable” act or contract takes 
effect as intended, and continues to be effectual to 
all intents and purposes until it is set aside or nulli- 
fied as to all or some part of the persons or things 
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which were before affected by it;8* but acts which 
are only “relatively void” are denied any effect, even 
temporary, against a part or class of the persons 
or things that they purport or were intended to bind. 
or affect.°* 

[§ 4] 3. Void Until Confirmation or Validation. 
Things may be “void” as to all persons and for all 
purposes, or as to some persons and for some pur- 
poses, though not so as to others, until they are con- 
firmed.*® As distinguished from “void” in the 
broadest sense,®° the things in question have a ca- 
pacity of being confirmed, and after such confirma- 
tion they are binding.®! While a statement that an 
instrument is to be or become “void” upon a contin- 
gency may, and perhaps often implies that the in- 
strument is an existing obligation, it may mean a 
condition precedent going to the delivery of the in- 
strument, rather than a condition subsequent to de- 
feat a valid existing obligation.®* As used in certain 
statutes, “void” has been construed as merely void 
until validated.*? 


[§ 5] 4. Voidable.°* “Void” is not always used 
in an absolute®® or in its literal®® sense; it may be 
and often is used in the sense of “voidable.”®?7 Mat- 


not be rendered valid by the consent 
or appearance of the ‘person who 
should have been served with notice. 
They would be void unless and until 
they should be rendered valid by some 
other event or act having the effect 
of curing the want of jurisdiction.” 


74. State v. Richmond, 26 N.H. 232, 85. Watkins v. Wilhoit, (Cal.) 35 
237. See Brown v. Brown, 50 N.H.]|P. 646, 649. 
538, 552. 86. “Woid” distinguished see Void- 

75. See Slocum v. Hooker, 13 Barb.]|able post § 2. 
ues oo 637 _lauot Bingham, In-| 87. See Voidable post § 1. 

ancy] (‘‘a void act never is, nor never : 3 e 
can be binding, either on the party in|, eee We v. Wilhoit, (Cal.) 35 
whom it originates or on others’). v » 649. 

89. State v. Richmond, 26 N.H. 232, 


76. Cummings v. Powell, 8 Tex. 80, 
85. See Dayton v. Nell, 45 N.W. 2381, 
232, 43 Minn. 246. 


77. Murchison v. White, 54 Tex. 
76, 81. See Schneider v. Greater M. & 
S), Cireuit, 259. N. Y/S> 319,325. 

78. Murchison v. White, 54 Tex. 78, 
81. See Schneider v. Greater M. & S. 
Circuit, 259 N.Y.S. 319, 325. 


79. Anderson v. Roberts, 18 Johns. 
CNTY.) 515,527, 528, 9 Am.D. 235 [quot 
Cumberland Telephone & Telegraph 
Co. v. City of Evansville, 127 F. 187, 
197; Kearney v. Vaughan, 50 Mo. 284, 
288; Hume v. Eagon, 73 Mo.App. 271, 
276; Mutual Ben. L. Ins. Co. v. Winne, 
49 P. 446, 20 Mont. 20, 31; Franklin v. 
Kelley, 2... Neb. .-79, 1995.4: Blinn Vv. 
Schwartz, 69 N.E. 542, 177 N.Y. 252, 
259, 101 Am.S.R. 806]; Martin v. 
Cowles, 18 N.C. 29, 32; 
ler, 1 Ohio 458, 467. 

so. Schneider v. Greater 
Circuit, 259 N.Y.S. 319, 325. 

81. Schneider v. Greater M. & S. 
Circuit, supra. 

82. Schneider v. Greater M. & 8. 
Circuit, supra. 

Public policy as determining ccon- 
struction of “‘void’” see infra § 9. 

83. State v. Richmond, 26 N.H. 232, 
237; Boynton Furnace Co. v. Soren- 
sen, 50 N.W. 773, 774, 80 Wis. 594. 
See Brown v. Brown, 50 N.H. 538, 552 
(in a sense differing from that of ab- 
solute nullity, ‘void’ may be used as 
merely “void as to some person, or in 
some particular, without impeachment 
of the whole proceeding’’). 

[a] For example, “a deed, execut- 
ed by an idiot, and by others capable 
of contracting, may be void as to the 
idiot, and yet binding as to the others. 
An instrument in form of a deed, but 
without a seal, may be void as a con- 
veyance, and yet be binding for some 
other purposes.” State v. Richmond, 
26 N.H. 232, 287, 238. ; 


84. As voidable see infra § 5. 


Mie Sau Ss 


Arnold v. Ful-| 


238. See Brown v. Brown, 50 N.H. 
538, 552 (in a sense differing from 
that of absolute nullity, ‘‘void’” may 
be used as merely ‘‘void until or un- 
less confirmed by the act or acquies- 
cence of the party entitled to bring 
the validity of the matter in ques- 
tion’’). 

“For this kind of defect our lan- 
guage affords na distinctive term. 
They are strictly neither void, that 
is, mere nullities, nor voidable, be- 
cause they do not require to be avoid- 
ed, but until confirmed they are with- 
out validity. They are usually spo- 
ken of as void, and as usage is the 
only law of language, they are so 
called correctly.” State v. Richmond, 
26) NV 232)" 238; 


fa] Thus, “things are often said 
to be void which are without validity 
until confirmed.” Bacon Abr. [quot 
Toy Toy v. Hopkins, 29 S.Ct. 416, 417, 
212 U.S. 542, 53° L.Ed. -644];) Weeks 
Vv. Bridgeman, ‘16 S.Ct. 72, 74, 159 U. 
S. 541, 547, 40 L.Hd.”253 [quot Unkle 
v. Wills, 2381 EK. 29, 41;. Ramsay v. 
Crevlin, 254 F. 813, 817]. 

90. See supra § 2. 

$1. State v. Richmond, 26 N.H. 232, 
238. 

92. Kuhn v. Simmons, 139 A. 474, 
476, 126 Me. 434. 

93. See cases infra this note. 

[a] For example, (1) as used in 
a statute, relative to stock, tthe word 
“void”? was not used “in the sense that 
stock’ once issued in violation of its 
provisions could not be validated by 
paying a full consideration therefor.” 
Haynes v. Kenosha St. Ry. Co., 119 N. 
W. 568, 572, 189 Wis. 227. (2) Where 
a statute.provides, in respect to re- 
quired service of notiee, that “want 
of service of Such notice shall render 
the subsequent proceedings void as to 
the person not served,” “this does not 
mean that the proceedings would be 
void in such a sense that they could 


Rheiner v. Union Depot, etc., Co., 17 
N.W..628, 625, 31 Minn. 289 (“such is 
one of the recognized uses of the word. 
WO.) « 

94. “Voidable” post. 


95. Snow v. Lang, 2 Allen (Mass.) 
18, 19 [quot Colt v. Sears Commercial 
Cove Tr Ace sik: 73154520 164e See 
Van Shaack vy. Robbins, 36 Iowa 201, 
205 [quot Gross, Kelly & Co. v. Bibo, 
145 P. 480, 484, 19 N.M. 495; Denny 
v. McCown, 54 P. 952, 953, 34 Or. 47} 
(‘‘‘void’ does not always mean null 
and incapable of confirmation’’). 


96. Hume v. Eagon, 73 Mo.App. 
271, 276. at 


Peter ann or literal sense see supra 


97. Lawrence v. Hornick, 46 N.W. 
987, 81 Iowa 193, 195; Van Shaack 
v. Robbins, 36 Iowa 201, 203; Mailhoit 
v. Metropolitan, Lite Ins. Co., 32 A. ~ 
989, 991, 87 Me. 374, 47 Am.S.R. 336; 
German Ins. Co. of Freeport, Ill, v- 
Shader, 93 N.W. 972, 976, 68 Neb. 1, 
60 L.R.A. 918; Escalle v. Mark, 183 
P.-38%, 390,43 Nev. 172, 5 A-LR. L522 
Atlantic Insurance Co. v. Goodall, 35 
N.H. 328, 332; Gross, Kelly & Co. v. 
Bibo, 145 P. 480, 484, 19 N.M. 495; 
Inj)rea Silkman,) 105.) NuYos: 8,023, uSaios 
121 App.Div. 202; Barton v. Simmons, 
278 P. 83, 86, 129 Or. 457; Phelps v- 
Pecos Valley Southern R. Co., (Tex.) 
182 S.W. 1156, 1157; Southern Nat. 
Ins. Co. of Austin v. Barr, (Tex.) 148 
S.W. 845, 846; Merrill v. Englesby, 
28 Vt. 150, 157; Boynton Furnace Co. 
Vee cences 50 N.W. 773, 774, 80 Wis. 


“We do not understand that courts,. 
by their use of the term ‘void’, always: 
mean that utter negativeness which is. 
the equivalent of nonexistence, but 
they more often mean that which, rel- 
atively ito persons, circumstances, 
conditions, or forms of action may be 
treated as though it were nonexist- 
ent. In this latter sense there is lit- 
tle distinction between it and the word 
‘voidable’.” Frazier v. Jeakins, 68 P. 
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ters which are properly “voidable” are very common- 
ly spoken of as “void’’;°% the two words are often 
“void” is so often 
used in the sense of “‘voidable” as to have almost lost 
it has been oie that [6 
whatever may be avoided, may, in good sense, to this 


used interchangeably.®® Indeed, 


its primary meaning;! and, 


purpose, be called “void. He 


Relatively void.® 


erally, are treated as valid; 
“relatively void.’ 


24, 64 Kan. 615, 626, 57 L.R.A. 575 
[quot Kinney v. Lundy, 89 P. 496, 499, 
11 Ariz. 75; Vaughan v. Vaughan, 162 
P. 1131, 1133, 65 Okl..1): 

[a] In contracts, ‘‘void’” is more 
frequently than otherwise used in the 
sense of “voidable.” Toledo, etc., R. 
Cores Continental Trust Co., 95 F. 497, 
Bz, eso OC. GrAce 1155. 


98. Unkle v. Wills, 281 F. 29, 41; 
Ramsay v. Crevlin, 254 F. 813, 817; 
Larkin v. Saffarans, 15 F. 147, 152; 
Veeder v. McKinley-Lanning Loan 
& Trust Co., 86 N.W. 982, 986, 61 
Neb. 892; State v. Richmond, 26 N.H. 
232, 238; Capps v. Hensley, 100 P. 
Skog OL, 2s) ORM BIT: : ‘Southern! Nat. 
Ins. Co. of Austin v. Barr, (Tex.) 148 
S.W. 845, 846. 


“Technically and legally speaking, 
they are improperly so called. But 
the word ‘void’ is so often used by 
good writers, and even by legal writ- 
ers, in the sense of invalid, ineffectual 
or not binding, that it can hardly be 
said that this is not a correct and 
legitimate use of the term.’ State 
v. Richmond, 26 N.H. 232, 238. 


[a] Thus (1) “acts tainted with an 
infirmity may very well, and in very 
correct language, be called by some 
void, and by others voidable, because, 
regarded in different aspects, they are 
both. A contract may for a time be 
voidable as against one, and void as 
against the others, whom it was in- 
tended to affect; voidable as against 
the parties doing wrong, and void as 
against the persons wronged; or vice 
versa, voidable in favor of the per- 
sons wronged, and void in favor of the 
wrongdoer; void as not binding to 
fulfil, and voidable after fulfilment; 
voidable in fact because void or not 
binding in right. And when the party 
wronged elects to avoid the act, it be- 
comes binding on neither or rescinded 
_as to both. Voidable because one par- 
ty is bound and the other or some oth- 
er person is not.” Pearsoll v. Chapin, 
44 Pa. 9, 15, 16. (2) “We speak of 
conveyances void as to. creditors, 
meaning that creditors may avoid 
them, but not others. Leases which 
contain a forfeiture of lessee’s estate 
for non-payment of rent, or breach of 
other condition, declare that on the 
happening of the contingency the de- 
mise shall thereupon become null and 
void, meaning that the forfeiture may 
be enforced by re-entry, 
tion of the lessor. It is sometimes 
said that a deed obtained by fraud is 
void, meaning that the party defraud- 
ed may, ‘at his election, treat it as 
void.” Ewell v. Daggs, 2 S.Ct. 408, 
108 U.S. 148, 149, 27 L.Ed. 682 [quot 
Briscoe v. Macfarland, 32 App.D.C. 
16%, 172]. 

{[b] “Void and of no_ effect.”— 
“These words are often used in stat- 
utes and legal documents, such as 
deeds, leases, bonds, mortgages, and 
others, in the sense of voidable, mere- 
ly, that is, capable of being avoided, 
and not as meaning that the act or 
transaction is absolutely a nullity, 


Many things are called 
which are not absolutely so, and, as to mankind gen- 
they can only be ealled | es,° 
That is “absolutely void” which 


at the op- | 


VOID 


“void” 


as if it never had existed, incapable 
of giving rise to any rights or obli- 
gations under any circumstances.’ 

Hwell v. Dagegs, 2 S.Ct. 408, 108 U.S. 
143, 148, 149, 27 L.Ed. 682 [quot City 
of Corbin v. Joseph Greenspon’s Sons 
Iron & Steel Co., 52 F.(2d) 939, 942; 
Downs v. Blount, 170 F. 15, 22, 95 C.C. 
A. 289, 31 L.R.A.N.S. 1076; State ex 
rel. Thompson vy. Colias, 43 So. 190, 


191, 150 Ala. 515; Kinney v. Sundy, 
89 P. 496,.499, 11 Ariz. 75; Briscoe v. 


Macfarland, | 32): App.DiC. 3167, 172; 
Newe. Work, &o Lyi. Bridge: Co. sv. 
Smith, 42 N.E. 1088, 148 N.Y. 540, 
547]. 

99. Kinney v. Lundy, 89 P. 496, 499, 
11 Ariz. 75; Kinney v. Lundy, 89 P. 
496, 499, 11 Ariz. 75; Mobbs v. Mil- 
lard, 153 S.W. 821, 822, 106 Ark. 563; 
Sherman vy. Smith, 169 N.W. 216, 218, 
i185 Iowa 654; Frazier v. Jeakins, 68 
P..24, 64 Kan. 615,°626, 57° U.R.A. 5753 
Dayton v. Nell, 45 N.W. 231, 232, 43 
Minn, 246; Miles v. Lampe, 168 N.W. 
640, 641, 102 Neb. 619; Veeder v. Mc- 
Kinley-Lanning L. & T. Co., 86 N.W. 
982, 986, 61 Neb. 892; Vaughan v. 
Vaughan, 162 P. 1131, 1133, 65 Ok}. 
1; Crocker v. Bellangee, 6 Wis. 645, 
668, 70 Am.D. 489. 

[a] “WVoidable” synonymous, — 
“Void” “is frequently, and perhaps 
most frequently, used as synonymous 
with ‘voidable’.” Barton v. Simmons, 
278 P. 83, 86, 129 Or. 457. 


[b] Secret reference.—‘“‘An _ in- 
vestigation of the text-books and re- 
ported cases discussing the question 
as to the effect of a secret preference 
given to a creditor to induce him to 
sign a composition agreement on the 
rights of innocent creditors who sign 
the same will disclose that the words 
‘void’ and ‘voidable’ are used inter- 
changeably, and without apparent dis- 
tinction as to meaning.’”’ Gross, Kelly 
ae: v. Bibo, 145 P. 480, 484, 19 N.M. 


“Woidable” distinguished see Void- 
able post. 

1. Downs v. Blount, 170 F. 15. 22, 
95 C.C.A. 289, 31 LAR.A.N.S. . 
Haggart v. ;Wilezinski, 143 F. 22, 27, 
74 C.C.A. 176; Elerick v. Reed, 240 P. 
1045, 1047, 118+sOK).), 195,, 44 -AvlR. 
474; Capps v. Hensley, 100 P. 515, 23 
ORD 31 tet8 bs 

2. Cumberland Telephone & Tele- 
graph Co. v. City of Evansville, T27 
FH.) 187, 197; Kinney v. Lundy, 89 P. 
496, 498, 11 Ariz. 75; Van Shaack v. 
Robbins, 36 Iowa 201, 204; Somes v. 
Brewer, 2 Pick. (Mass.) 184, -191, 13 
Am.D. 406; Gross, Kelly & Co. v. Bibo, 
145 P. 480, 484, 19 N.M. 495; Matter 
of ;/Silkman,' 105 Nvuy.S, 8%2, 5873, tat 
App.Div. 202; Bromley v. Goodrich, 
40 Wis. 131, 140, 22 Am.R. 685; Crock- 
er. v. Bellangee, 6 Wis. 645, 668, 70 
Am.D. 489. 


3. In sense of totally ineffectual 
as to part of purposes intended see 
supra § 3. 

4 Kearney v. Vaughn, 50 Mo. 284, 


287 [quot Kinney v. Lundy, 89 P. 495, 
498, 11 Ariz: 75; Hume v. Eagon, 73 


the law or the nature of things forbids to be enfore- 
ed at all,° and that is “relatively void” which the 
law condemns as a wrong to individuals, and refuses 
to enforce as against them.°® 

6] 5. Implying Error.’ 
in the sense of implying error. 

[§ 7] ©. Construction of Use—l. 
Whether “void” is used, in a given instance, in one 
or the other of its, in some respects, dissimilar sens- 
is always to be considered an open question, to 
be decided by the connection! and otherwise,*+ its 


“Void” may be used 


In General. 


Mo.App. 271, 276]., See Gross, Kelly 
& Co. v. Bibo, 145 P. 480, 484, 485, 19 
N.M. 495 (“from an investigation of 
many of the reported cases we find 
that, where a court means ‘relatively 
void’, as distinguished from ‘abso- 
lutely void’, the word ‘void’ 
as often, if net more so, than the 
word ‘voidable’, to indicate that mean- 
ing, as it is seldom necessary to dis- 
tinguish the meaning of the words, 
where the act has been avoided by the 
innocent party who has the right to 
avoid it . the books are full 
of cases where the word ‘void’ has 
been used without qualification and 
the court has meant ‘relatively 
void’ ”’). 


5. See supra § 2. 


6. Pearsoll v. Chapin, 44 Pa. 9 15 
[quot Mutual Ben. in sssCo. Ove 
Winne, 49 P. 446, 449, 20 Mont. 20]. 
See Seylar v. Carson, 69 Pa. 81, 88 
(“that is relatively void or voidable 
which the law condemns as a wrong 
to individuals and refuses to enforce 
against them: as contracts tainted 
with fraud or any other kind of 
wrong against persons’’). 


“The terms void and voidable, as 
used in our books, would therefore 
seem to stand for absolutely and rel- 
atively void.” Pearsoll v. Chapin, 44 
Pa. 9, 15 [quot Mutual Ben. L. Ins. Co. 
v. Winne, 49 P. 446, 449, 20 Mont. 20]. 


[a] ‘The French juriconsults 
adopt this distinction of absolute and 
relative nullity.” Pearsoll v. Chapin, 
44 Pa. 9, 15 [quot Mutual Ben. L. Ins. 


Co. v. Winne, 49 P. 446, 449, 20 Mont. 


20]. 


7 “woid” distinguished see Erro- 
neous 21 C.J. p 822 note 80 [a]. 


8. Fox v. Pinson, 20 S.W. (2d) 645, 
646, 180 Ark. 68 (“which use is well 
recognized by courts and lexicogra- 
phers’’). 

[a] “A void foreclosure sale.’”—As 
used in an opinion, where the ques- 
tion o% the validity of the sale or the 
decree was not involved, “the lan- 
guage was clearly deseriptive in its 
character, and ‘void’ was not 
used in its meaning of nullity, but in 
the sense implying error.’ Fox v. 
Pinson, 20 S.W.(2d) 645, 646, 180 Ark. 
68 [expl ‘Fox v.‘Pinson, 6 S.W.(2d) 
518, 177 Ark. 381]. 


9. See supra §§ 2-6, 


10. Downs v. Blount, 170 F. 15, 22, 
95). Ci@sA 28955 318 Lak ANUS: 1076; 
Hagegart. v. Wilezinski, 143. B..22). 27; 
74 C.C.A. 176; Elerick v. Reed, 240 P. 
1045, 1047, 113 Okl. 195, 44 ALR. 474; 
Capps Vv. Hensley, 10.0 "Pi Sa 8 OKL 
811, 315. See Gross, Kelly & Coyye 
Bibo, 145 P. 480, 485, 19 N.M. 495 
(“where the word ‘void’ is used, it is 
necessary to examine the context, 
whether it be a legislative enactment, 
a judicial opinion, or a_ contract or 
conveyance, in order to definitely as- 
certain whether or not ‘absolutely 
void’ or ‘relatively void’ is meant’). 


Cn en State v. Richmond, 26 N.H. 232, 
a . 


For later cases, developments and changes in the law see Annotations, same title and section number, va 


is used ° 
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true meaning being determined from all the language 
used and the intent thereby manifested.!2 Accord- 
ingly, “void” is perhaps seidom, unless in a very 
clear case, to be regarded as implying a complete 
nullity, but is to be taken, in a legal sense, subject 
to large qualifications in view of all the cireum- 


stances calling for its application and the rights and . 


interests to be affected in a given case ;!3 and “void” 
has often been, has often to be, construed as meaning 
voidable only. ta Deductions, founded on the broad- 
est meaning of this word, it has been said, would 
lead to gr eater errors than are found in the most er- 
roneous cases, while those founded on its narrower 
and more usual meaning seldom err.15 


[§ 8] 2. Instruments and Contracts. “Void” will 
be construed in the sense that will best effectuate 
the intent in its use, which will be determined from 


the whole of the language of the instrument and the 


manifest purpose it was framed to accomplish.!® 
The word has been construed as “voidable,” where 
the proviso in question was introduced in favor of 
the party who did not wish to avoid the instrument,!7 


12. Van Shaack v. Robbins, 36 
Iowa 201, 205 [quot Gross, Kelly & 
SEO. Vie Bibo, 145 P. 480, 484, 19 N.M. 


VOID 


Winne, 49 P. 446, 448, 20 Mont. 20]. 
See Doney v. Laughlin, 94 N.E. 1027, 
1028, 50 Ind.App. 38 [quot Sturm v. 
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or where the party in whose favor it was could not 
take advantage of it without acting against public 
policy.t® As used in contracts, “void” has frequent- 
ly been held to mean “voidable,” within the option 
of the party beneficially intended;1® the general rule 
is that where.a stipulation in a contract that it shall 
be “void” under certain circumstances is inserted 
for the sole benefit of one of the parties, the word is 
to be construed as though the contract read “void- 
able”;?° that in a contract “void” is to be read ‘“void- 
able,” if the result of reading it as “void” would be 
to enable a party to avail himself of his own wrong 
to defeat his contract.?+ 


[§ 9] 3. Statutory and Constitutional Provisions. 
Inasmuch as ‘“‘void” sometimes means void absolute- 
ly,?? and sometimes void conditionally,?? the courts 
are necessarily compelled, in order to carry out the 
purpose of the lawmakers, to determine as to each 
statute where the word occurs what was the thought 
in the mind of such lawmakers,?* and that is often 
not free from difficulty.2° In many statutes, the 
word is used in its strict technical sense,?® and in 
284. 


21. Yancy v. Jeffreys, (Ariz.) 8 P. 
(2d) 774, 775; New Zealand Shipping 


495; Denny v. McCown, 54 P. 952, 953, Sturm, 163 A. 5, 8, 111 N.J.Eq. 579].| Go. v. Societe des Ateliers et Chan- 
as or. 47]. See Kinney v. Lundy, 89 16. Van Shaack v. Robbins, 36] tiers de France, 87 L.J.K.B. 746, 752 
oad 6, 499, “7 aoe 75 Cat is pas Towa 201, 204 [quot Kinney v. Lundy,|idist In re Meyrick’s Settlement, 
oniy proper, but - = +) at ds ©) 89 P. 496, 499, 11 Ariz. 75; Gross, Kel-| [1921] 1 Ch. 311]; Hughes v. Palmer, 


duty of a court, to interpret the mean- 


ing of the word either strictly or more 
liberally as the intent shall appear’’). 


13. Brown v. Brown, 50 N.H. 538, 
552 [quot Kinney v. Lundy, 89 P. 496, 
498, 11 Ariz. 75; Way v. Root, 140 N. 
W. 577, 579, 174 Mich. 418; Escalle v. 
Mark, 183 P: 387, 390, 43 Nev. 172, 5 
A.L.R. 1512; Wiener v. Zweib, 141 S. 
W. 771, 777, 105 Tex. 262 (quot Cal- 
ifornia State Life Ins. Co. v. Kring, 
CTex.) 1208 Siw. 872,375) 4 aBarton 
v. Simmons, 278 P. 83, 86, 129 Or. 457; 
ene v. Pecos Valley Southern R. 

, (Tex.) 182 S.W. 1156, 1157. 


te It is rare that things are 
wholly void and without force and ef- 
fect as to all persons and for all pur- 
poses and incapable of being made 
otherwise. Bacon Abr. [quot Toy Toy 
v. Hopkins, 29 S.Ct. 416, 417, 212 U.S. 
542, 53 L.Ed. 644]; Weeks v. Bridge- 
man, 16 S.Ct. 72, 74,159 U.S. 541, 547, 
40 L.Ed. 253 [quot Unkle v. Wills, 281 
F. 29, 41; "—Ramsay v. Crevlin, 254 F. 
813, 817]; ‘Phelps v. Pecos Valley 
Southern R. Co., (Tex.) 182 S.W. 1156, 
1157. See State v. Richmond, 26 N.H. 
232, 237 (‘the cases which fall within 
this signification are probably not 
numerous”). 


[b] More often ‘void’’ is used to 
point out what may be avoided by 
those interested in doing so than to 
indicate an absolute nullity—a pro- 
ceeding or act to be disregarded on 
all occasions. Kearney v. Vaughn, 50 
Mo. 284, 287 [quot Kinney v. Lundy, 
89 P. 496, 498, 11 Ariz. 75; Hume vy. 
Hagon, 73 Mo. ‘App. 271, 276 (in part); 
Mutual Ben. L. Ins. Co. v. Winne, 49 
P. 446, 449, 20 Mont. 20]. See Hewes 
Vv. Glos, 48 N.E. 922, 170 Ill. 436, 440. 


“Void” construed 2s synonymous 
with “inoperative” see infra § 10. 


14. Kinney v. Lundy, 89 P. 496, 
498, 11 Ariz: 75; Bennett v. Matting- 
ly, 10 ‘N.E. 299,11 'N.E. 792, 110 Ind. 
POEL: Wilson v. Alexander, (Tex. ) 
50 'S. W. (2d) 440, 442; Merrill v. En- 
glesby, 28 Vt. 150, 157; Melms v. 
Pabst Brewing Co., 66 N.W. 518; 621, 
93 Wis. 153, 57 Am.S.R. 899. 


15. Pearsoll v. Chapin; 44 Pa. 9, 


ly & Co.-v. Bibo, 145 P. 480, 484, 19 
N.M. 495]; Southern Nat. Ins. Co. of 
aides v. Barr, (Tex.) 148 S.W.. 845, 


[a] Contract held void.—In the 
construction of a contract for the 
building of a steamer, which contract 
was to become void if not completed 
by a certain date, where completion 
was made impossible because of un- 
preventable causes, “there is no rea- 
son why [the clause in question] 

should not be interpreted ac- 
cording to the natural meaning of 
the words so as to render the con- 
tract void.” New Zealand Shipping 
Co. v. Societe des Ateliers et Chan- 
tiers de France, 87 L.J.K.B. 746, 749 
ate Lord Chancellor {Lord Fin- 
ay]). 


17. Toledo, etc., R. Co. v. Conti- 
nental Trust Co., 95 F. 497, 525, 36 C. 
C.A. 155; Bowman v. Foot, 29 Conn. 
331, 339; Trask v. Wheeler, 7 Allen 
(Mass.) 109, 111; Smith v. Sinclair, 
34 A. 9438, 59 N.J.Law 84, 85; Pacific 
Northwest Iny. Society v. Cunning- 
ham, 103. P. °9,°10,..54 “Wash. 284; 
Pearse v. Morrice, 2 A.&E. 84, 94, 29 
B.C.L. 59, 111 Reprint 32 [quot Terrill 
v. Auchauer, 14 Ohio St. 80, 88] (per 
Lord Denman, C. J.);) Jones v. Car- 
aa 15 M.&W. 718, 724, 153 Reprint 
040. 


18. Pearse v. Morrice, 2 A.&E. 84, 
94.29 3).C.L.. 69; 11: Reprint 32 (per 
Lord Denman, C. os). 


19, Stewart v. Griffith, 30 S.Ct. 528, 
529, 217 U.S. 328, 54 L.Ed. 782,19 Ann. 
Cas. 639; Toledo, ete:, R. Co: v.sCon- 
tinental Trust Co., 95) HY 4975 °525;* 36 
CCA Io “Bernard vy. Sloan, 84 P. 
O30) (234) 2 Cal Appa, Gor,  vlodern 
Woodmen of America v. Vincent, 80 
N.E. 427, 428, 82 N.E. 475, 40 Ind.App. 
711, 14 Ann.Cas. 89; Soeker v. Kerr, 
213 S.W. 867, 869, 202 Mo.App. 22; 
Pacific Mut. Life Ins. Co. of Califor- 
nhiaiv. OWNeil, 130 P: 270, 275, 36° Ok. 
792; Medoff v. Vandersaal, 116 A. 525, 
GATES PHAM 2221 TUS 


20. Kelp Ore Remedies Corpora- 
tion v. Brooten, 277 P. 716, 720, 129 
Ormesons Pacific Northwest Inv. Soc. 


13 [appr Mutual Ben. L. Ins. Co. v.] Vv. Cunningham, 103 P. 9, 10, 54 Wash. 


19°C. B.N-S., 393; 407,, 115) BC. 3938, 
144 Reprint 839. 


22. See supra § 2. 
23. See supra §§ 3-6. 


See also Columbia, ete, R. Co. v. 
Braillard, 40 P. 382, 12 Wash. 22 [quot 
Escalle v. Mark, 183 P. 387, 388, 390, 
43 "Nev... 172,95 -ACL.R. 15127 Catvis 
doubtless true that the word ‘void,’ 
when used in a statute, does not al- 
ways mean absolutely void for every 
purpose’). 


“Void” construed as spe void 
until validated see supra § 7 


24, Land, etc., Co. v. McIntyre, 75 
N.W. 964, 967, 100 Wis. 245, 69 Am. 
SLR. 915. 


[a] “Courts take judicial cogni- 
zance of the fact that Legislatures 
use the word ‘void’ in statutes in the 
sense of utterly void so as to be in- 
capable of ratification, and in the 
sense of voidable by those alone 
whose rights are infringed without 
express discrimination, so that resort 
must be had to settled rules for the 
interpretation of statutes in each case 
to determine in which sense the Leg- 
islature intended to use it.’’?’ Wester- 
page eet Bear Mining Co., 203 F. 


25. Land, ete., Co. v. McIntyre, 75 
N.W. 964, 967, 100 Wis. 245, 69 Am. 
S.R..916. 


“The question whether in a statute 
‘void’ is used with entire legal ac- 
curacy or only in its less strict mean- 
ing as ‘voidable’ is frequently one of 
difficulty.” Kelly-Buckley Co. v. 
Cohen, 81 N.B. 297, 298, 299, 195 Mass, 
585 [quot Escalle v. Mark, 183 P. 387, 
390, 438 Nev. 172, 5 A.L.R. 1512]. 


26. See Hall v. Baylous, 153 S.E. 
293, 296, 109. W.Va. 1, 69° ATER. 527 
(“admitting that the decisions are in 
confusion and that the word ‘void’ 
used in the statutes may be interpret- 
€d as ‘voidable,’ all decisions are in 
accord that, where the intent of the 
Jawmakers can be ascertained by the 
use of well-known rules of construc- 
tion, the word should always receive 
its natural force and effect’’). 


268 [67 C.J.] 


many it is used in the sense of “voidable.”27 In de- 
termining the meaning of “void” in a given ease re- 
gard must be had to the subject-matter of the stat- 
ute, its scope, purpose, and effect.2° In determining 
the legislative intent, it has been said that nothing 
is to be gained by comparing the numerous statutes 
and decisions in which the word is inaceurately used 
in the sense of ‘“‘voidable.”?® It has been said broad- 
ly that, under a statute using the word, oftentimes 
a question of intention is presented which must be 
determined by the established rules of statutory in- 
terpretation;*° but it is difficult to lay down a rule 
when courts may construe “void,” occurring in a stat- 
ute, to mean voidable.*+ On the one hand, it has 
been said that “void,” as used in statutes, does not 
ordinarily import absolute nullity, and does so only 
in a clear case,*? that unless no other conelusion is 
possible from the words of a statute it should not 
be held to make agreements contravening it totally 
void;** on the other hand, it has been said that, 
generally, it is to be’ understood that the legislature 
employs the word in its strict and precise meaning,** 
that the presumption is that by the word “void” the 
legislature intended precisely what the word eon- 
notes,?> and that when it says a thing shall be “void,” 


VOID 


it means that the thing shall be null and of no effect 
whatever ;*° but when, in speaking of certain trans- 
actions, courts and law writers have frequently used 
the word “void,” not in its strict and precise sense, 
but as meaning voidable, it may be questioned wheth- 
er the legislature in legislating concerning such trans- 
actions and declaring them “void” used the word 
in its striet sense.*? If there is nothing in the other 
language of the statute to indicate the sense in which 
the word was used, the general purpose of the stat- 
ute, the prior rule of law on the subject, and the 
consequences of either construction, may be con- 
sidered.** In general, it seems that where an en- 
actment has relation only to the benefit of particu- 
lar persons, “void” will be understood as “voidable” 
only, at the election of the persons for whose pro- 
tection the enactment was made, provided they are 
capable of protecting themselves;*® but that when 
“void,” as used in such enactment, relates to per- 
sons not capable of protecting themselves, or when 
it has some object of public policy in view, which re- 
quires the strict construction, “void” will receive its 
natural full force and effect;*® that where “void” 
is used to secure a right to or confer a benefit on the 
publie, it will, as a rule, be held to mean null and 


rea Kelly-Buckley Co. v. Pon 81[75 Ind.App. 456. yee N.W. 518, 93 Wis. ibe 18% A 
-H. 297, 298, 299, 195 Mass. 585 [quot 36. hi : i “WwW. 359 mM SiR SO. See aU. aS: Ver NiGw eV.0r. 
Pstallo Vv Mark 18¢-P.. 387. 390043 | win neh tee ite eae’ | UB Orto Rion S..S. Gee 36 SiCerain aes 
Nev. 172, 5 A.L.R. 1512]. See Toledo, 4 ; 239 U.S. 88, 60 L.Ed. 161 (“even when 
CU ReweO. ye Continental Trust, Co. 37. White v. Iselin, supra. a statute in so many words Papsined 
Od Hen tol, Doos obr OO. oom Lbwan Thi : a transaction void for want of certain 
v. Marquett, 59 N.E. 38, 40, 26 Ind. 36. EMh Ive. V.vlselin  Supre. ( forms, the party for whose protection 
App. 383, 84 Am.S.R. 297; Terrill v. 39. Maxw. Interp. St. [quot Irwin| the requirement is made often may 
Auchauer, 14 Ohio St. 80, 86 [quot|Vv- Marquett, 59 N.E. 38, 40, 26 Ind.| waive it, ‘void’ being held to mean 


Pearse v. Morrice, 2 A.&E. 84, 94, 111] APD. 383, 84 
Reprint 32]; Election Cases, 65 Pa. 
‘20, 34, Brightly El.Cas. 538; Wood- 
‘cock v. Bolster, 35 Vt. 632, 636. 

28. Ramsay v. Crevlin, 254 F. 813, 
818, 819; Mobbs v. Millard, 153 S.W. 
$21, 822, 106 Ark. 563; Wiley v. Wi- 
ley, 123 N.E. 252, 255, 75 Ind. App. 456; 


thor’’)]; 


da Land Co., 


Am:SeR. 2:97; 
Nat. Bank v. Portner, 21 N.E. 634, 635, 
46 Ohio St. 381 (‘fa very reliable au- 
City of Corbin, Ky., v. Jos- 
eph Greenspon’s Sons Iron & Steel Co., 
52 F.(2d) 939, 942; Stutsman y. Olin- 
ZOE 525 ao 2.80 
v. Cooper, 140 F. 273, 278, 72 C.C.A. 


Lagonda | only voidable at the party’s choice”). 


[a] “Void held to mean voidable 
or nearly the equivalent of “voidable.” 
—(1) “A law which declares an in- 
strument valid between parties, but 
void as to creditors, means that it is 
voidable by creditors who choose to 
attack it.’”” In re Antigo Screen Door 


Burns 


: ¢ 25; Kibler v. Kibler, 24 S.W.(2da) 867, 
BL aa R TORTS Che ee lor | 868) 180: 2Abi «14835, Summerlin ofve'| Con 28 By 240 28 OBS SE AazaS, 
v. Braillard, 40 P. 382, 12 Wash. 22,|Ployd, 53 S.H. 452, 124 Ga. 980;| 40. Maxw. Interp. St. [quot Car- 


23 [quot Escalle v. Mark, 183 P. 387, 
388, 390, 43 Nev. 172, 5 A.L.R.:1512]; 
7Hall v. Baylous, 153 S.E. 293, 296, 109 
W.Va 11, 69 ALL. R. 527. 


29. Wiley v. Wiley, 123 N.E. 252, 
(255, 75 Ind.App. 456. 


80. “Land, etc., Co. v. McIntyre, 75 
AA 966, 100 Wis. 245, 69 Am.S. 
Beno. 


Construction generally see Statutes 
‘8§ 563-734. 


31. White v. Iselin, 5 N.W. 359, 
‘26 Minn. 487, 491. 
32. Hume v. Eagon, 73 Mo.App. 


ri, 276: 

33. Williston Contracts [quot Lan- 
ary v. E. G. Shinner & Co., 176 N.H. 
895, 897, 344 Ill. 579] (“doubtless a 
statute may, and sometimes does, 
make an agreement absolutely void, 
but even though a statute so states in 
terms, ‘void’ has sometimes been held 
to mean ‘voidable’ ’’). 


84. White v. Iselin, 5 N.W. 359, 
26 Minn. 487, 491. See Watkins v. 
Wilhoit, (Cal.) 35 P. 646, 649 (“when 
the legislature has declared an act or 
instrument void, or relatively void, it 
must be understood to have used the 
word ‘void’ in its primary and ordi- 
nary sense . unless it be made 
apparent by the context, or by some 
other statute in pari materia, that it 
was used in a different sense”). 


35. Wiley v. Wiley, 123 N.E. 252, 


Browne v. Edwards, 50 S.E. 110, 122 
Ga. 277; Capital Nat. Bank v. Wilker- 
son, 75 N.E. 837, 838, 36 Ind.App. 467; 
Irwin v. Marquett, 59 N.E. 38, 40, 26 
Ind.App. 383, 84 Am.S.R. 297; Pratt 
Paper Co. v. Hiffler, 194 N.W. 370, 372, 
196 Iowa 199, 202, 203 [foll Schramm 
& Schmieg Co. v. Shope, 205 N.W. 350, 
200 Iowa 760]; Sherman y. Smith, 169 
N.W. 216, 219, 185 Iowa 654; Van 
Schaack v. Robbins, 36 Iowa 201, 205 
[quot Smith v. Brainerd, 35 N.W. 271, 
272, 37 Minn. 479; Tolbert v. Horton, 
18 N.W. 647, 648, 31 Minn. 518; White 
v. Iselin, 5 N.W. 359, 26 Minn. 487, 491; 
Hscalle v. Mark, 183 P. 387, 389, 43 
Nev. 172, 5 A.L.R. 1512; MacGreenery 
v. Murphy, 82 A. 720, 721, 76 N.H.-338, 
39 L.R.A.N.S. 374 (quot Esealle v. 
Mark, 183° P.°387; 390; 43" Nev. 172,°°5 
A.L.R. 1512); Dickinson v. Harbison, 
72 A. 941, 942, 78 N.J.Law 97; Gross, 
Kelly & Co. v. Bibo, 145 P. 480, 484, 


19 N.M. 495; Lipedes v. Liverpool & 
London & Globe Ins. Co., 171 N.Y.S. 
484, 486, 184 App.Div. 332; Denny v. 
MeCGown,, 54 BP. 952, 958, 34.,Or,. 47; 
Muller’s Hstate, 16 Phila. (Pa.) 321; 
Hester v. Shuster, (Tex.) 234 S.W. 
713, 716; Southern Nat. Ins. Co. of 
Austin v. Barr, (Tex.) 148 S.W. 845, 
846]; Phelps v. Pecos Valley South- 


ern, R..Co;,, Lex.) L82-S.wW.. 1156, 1257; 
Jones v. Williams, 109 A. 803, 807, 94 


With LIOR) ALG Oley ve ONUCLOirw O)facAey DOr 
540, 80 Vt. 220, 130 Am.S.R. 977; Mer- 
rill v. Englesby, 28 Vt. 150, 157; Keil- 


ly v. Severson, 135 N.W. 875, 876, 149 
Wis. 251; Melms v. Pabst Brewing 


rick v. Sherman, 288 P. 148, 145, 105. 
Cal.App. 546; Irwin v. Marquett, 59 
N.E. 38, 40, 26 Ind.App. 383, 84 Am. 
S.R. 297; Lagonda Nat. Bank v. Port- 
ner, 21 N.E. 634, 635, 46 Ohio St. 381]; 
Westerlund v. Black Bear Mining Co., 
203 F. 599, 611; U.S. v. Dietrich, 126 
EF: 671)" 674: ~“Toledo}* ete,“ RCo. wv. 
Continental Trust Co., 95 F. 497, 526, 
386 C.C.A. 155; Doney v. Laughlin, 94 
N.B. 1027, 1028, 50 Ind.App. 38; Cuneo 
v. Bornstein, 168 N.E. 810, 811, 269 
Mass. 232; Fletcher v. Stone, 3 Pick. 
(Mass.) 250, 252, 253; Beecher v. Mar- 
duette, ete., Rolling Mill Co., 7 N.W. 
695, 697, 45 Mich. 103; Mutual Ben. 
L. Ins. Co. v. Winne, 49 P. 446, 449, 
20 Mont. 20; Sturm vy. Sturm, (N.J. 
Ch.) 163 A:%5,)- 85). Tarangioll “vy. Ra- 
phael, 158 A. 95, 96, 10 N.J.Misc. 171; 
Gross, Kelly & Co. v. Bibo, 145 P. 480, 
484, 19 N.M. 495; Terrill v. Auchawer, 
14 Ohio St. 80, 87, 88; In re Lee’s Es- 
tate, £2.79) Pasko 0e8bs), Loa Ol su Sore 
enson v. Smith, 129 P. 757, 760, 65 Or. 
78, 51, LAR: A.N-S. 612)- Ann. Cas. 19054. 
1127; Denny v. McCown, 54 P. 952, 
9538, 34 Or. 47; Wilson v. Alexander, 
(Tex.) 50 S.W.(2d) 440, 442; Hall v. 
Baylous, 153 S.BE. 293, 296, 109 W.Va. 
1, 69 A.L.R. 527; Ashland Lumber Co. 
v. Detroit Salt Co., 89 N.W. 904, 114 
Wis.466, 77; Land, ete... Conv. Mc- 
Intyre, 75 N.W. 964, 967, 100 Wis. 245, 
69 Am.S.R. 915; Rex v. Hipswell, 8 
B.&C. 466, 471, 2 M.&R. 474, 15 E.C.L. 
232, 108 Reprint 1116 [crit Rex v. St. 
Gregory, 2 Ad.&El. 99, 107, 111 Re- 
print 41]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


incapable of confirmation.*! 


[§ 10] D. Other Terms Compared.‘? 
been held to be synonymous with “inoperative,” “in- 
valid,”** “nugatory,”4° and “of no effect,’4* and 
distinguished from “erroneous,”*? “ineffeetual,’’*® 


“Invalid,”*® and “irregular.’’5° 
[§ 11] E. Phrases. 


41. Van Shaack v. Robbins, 36 
Iowa 201, 205 [quot Sherman v. Smith, 
169 N.W. 216, 217, 219, 185 Iowa 654; 
Gross, Kelly & Co. v. Bibo, 145 P. 480, 
484, 19 N.M, 495; Denny v. McCown, 
54 P. 952, 953, 34 Or. 47]; Southern 
Nat. Ins. Co. of Austin v. Barr, (Tex.) 
148 S.W. 845, 846. 

42. “Voidable”: 

Equivalent see supra §§ 5, 7-9. 
Distinguished see Voidable post. 
sore Merrill v. Englesby, 28 Vt. 150, 
“Inoperative” 32 €.J. p 576. 

44. See Invalid 33 C.J. p 805 text 
and note 98. 

But see infra text and note 49. 

45. See Nugatory 46 C.J. p 6384 
note 24 [a]. 


, 46. See Of 46 C.J. p 904 note 31 
al. 
47. See Erroneous 21 C.J. p 822 


note 80 [a]. 

“Void” as implying error see supra 
§ 6. 

48. Noll v. Alexander, (Mo.) 282 
S.W. 739, 742 (“there is a vast differ- 
ence in the meaning of the two words. 
‘Void’ means of no force or validity. 
‘Ineffectual,’ as used in this statute, 
means without complete power to pro- 
ceed to final judgment’). See Inef- 
fectual 31 C.J; p 975 note 21 [a]. 

49. Schneider v. Greater M. & S. 
Cireuit, 259 N.Y.S. 319, 325 (‘‘a void 
act usually eneLer an inherent defect 
or vice, whilst an {Invalid one usually 
implies the absence of a formality’’). 

“Void” act denoting inherent defect 
or vice see supra § 2. 

50. Cobbossee Nat. Bank v. Rich, 
16 A. 506, 81 Me. 164, 170. 

“Trregular” 33 C.J. p 814. 

51. See Absolute 1 C.J. p 362 note 
SPekils 

[a] “Woid’ compared.—‘'The ex- 
pression ‘absolutely void’ is not 
. . . any stronger than ‘void.’ If 
a thing is void it is of no effect and 
there cannot be degrees in nullity.” 
Draper v. Jackson, 26 Man. 165, 171 
(per Perdue, J. A.). 

[b] “Absolutely void and unen- 
forceable.”—California State Life Ins. 
Co. v. Kring, (Tex.) 208 S.W. 372, 375. 

52. -—Kinney v. Lundy, 89 P. 496, 
498, 11 Ariz. 75. 

53. See Fraudulent 27 C.J. p 393 
text and note 15. 

54. Small v. Clark, 54 A. 758, 760, 
97 Me. 304. 

55. See Null 46 C.J. p 832 text and 
notes 27, 28: 

56. See supra §§ 3, 5. 

57. Irwin v. Marquett, 59 N.E. 38, 
40, 26 Ind.App. 383, 84 Am.S.R. 297. 

58. Kuhn v. Simmons, 139 A. 474, 


“Absolutely void,’’®! “else it 
shall be void,’®>? “fraudulent and void,’®? “make 
void,”>* “null and void,’”’®> “relatively void,’’®* “such 
contract, as to her, shall be void,”®? “the note should 
be void in the event,’’®’ “utterly null and void,”®® 
“utterly void,’’®° “void ab initio,”®! “void and of no 
effect,”°? “void if detached,’®? “void in toto,” 
“void on its face,’®> “void proceeding,”’®*® “wholly 


VOID—VOIDABLE 


void.?’67 
“Void” has 


476, 126 Me. 434. 


59. See Utterly 66 C.J. p 384 text 
and note 46. 


60. See Utterly 66 C.J. p 384 text 
and notes 42-44. 


61. In re Millers’ & Manufactur- 
ers’ Ins. Co., 106 N.W. 485, 97 Minn. 
98, 118, 7 Ann.Cas. 1144, 4 L.R.A. 231. 

[a] Of a contract, ‘“‘that is, that it 
never went into effect. This does not 
mean that the contract was illegal 
and incapable of adoption or ratifica- 
tion.’’ In re Millers’ & Manufactur- 
ers’ Ins. Co., 106 N.W. 485, 97 Minn. 
98, 118, 4 L.R.A. 231, 7 Ann.Cas. 1144. 

62. Central Oil Co. of Los Angeles 
vy. Southern Refining Co., 97 P. 177, 
354 Cal. 165;- Brumfield v. Union Ins. 


Co., 7 S.W. 893, 894, 87 Ky. 122, 10 Ky. 
iy 1s. 
[a] “Void and of no effect from 


the beginning.’—Globe Milling Co. v. 
reuse 59 N.W. 1382, 87 Wis. 619, 
632. ; 

63. Fairfield v. Louisville & N. R. 
Co., 48 So. 513, 514, 94 Miss. 887, 136 
Am.S.R. 611, 19 Ann.Cas. 456. 


64. See Invalid 33 C.J. p 805 text 
and notes 1-3. 


65. See Face 25 C.J. p 333 note 
48 [a]. 

Patents void on face see Public 
Lands § 507. 


66. State v. Superior Court for 
King County, (Wash.) 10 P.(2d) 233, 
234. 


“Trregular” proceeding distin- 
guished.—‘‘Void proceedings would 
destroy jurisdiction in a court of in- 
ferior powers, but merely irregular 
proceedings would not. The differ- 
ence is not always readily perceiva- 
ble. Generally speaking, it is the 
difference between substance and 
form, between void and voidable, or 
between void action and imperfect ac- 
tion. Error or nullity goes to the 
foundations, and discovers that the 
proceedings have nothing to stand 
upon; while irregularity denotes that 
the court was acting within its ju- 
risdiction, but failed to consummate 
its work in all respects according to 
the required forms. The one applies 
to matters which are contrary to law, 
the other to matters which are con- 
trary to the practice authorized by the 
law. One relates more to the act, and 
the other more to the manner of it.” 
Cobbossee Nat. Bank v. Rich, 16 A. 
506, 81 Me. 164, 170. 


67. California State Life Ins. Co. 
Vie cringe, (Tex.)) 208 (Siw. 372, ‘375. 
See cases infra this note. 

[a] As used in contract, “unen- 
forceable.” Aspinwall-Delafield Co. v. 
Borough of Aspinwall, 77 A. 1098, 
1100) 229% Pa. 1. 

[b] In statute relative to foreign 
corporations, “the WOR CSi Wanuaenae 
mean just what they say; and, if they 


VOIDABLE.®°® 
means capable of being avoided®® or confirmed ;7° 
that which has some force or effect, but which may 
be set aside or annulled for some error or inherent 
vice or defect." 
valid and effectual until they are avoided by some 
act;*? a “voidable” act takes effect as intended, and 
continues to be effectual to all intents and purposes 
until it is set aside or nullified as to all or some part 
of the persons or things which were affected by it.7% 
The word implies that there is a party who may 
avoid.** A “voidable” act may be subsequently rat- 
ified or confirmed ;*° a “voidable” act fay be made 
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[§ 1] A. In General. The word 


Things are “voidable” which are 


are valid, they render the contract in 
question absolutely void and a nul- 
lity.””. Ashland Lumber Co. v. Detroit 
Salt Co., 89 N.W. 904, 114 Wis. 66, 77, 
78 [quot Hanna v. Kelsey Realty Co., 
129 N.W. 1080, 1082, 145 Wis. 276, 140 
Am.S.R. 1075]. ; 

68. See Unavoidable 65 C.J. p 1194; 
Void ante. 


Voidable judgment see Judgments 
§§ 810-814, 1184, 1185, 1311. 


Voidable preference see Bankrupt- 
cy §§ 246-271; Insolvency §§ 99-110. 


_69. Southern Nat. Ins. Co. of Aus- 
tin v. Barr, (Tex.) 148 S.W. 845, 846. 


70. Webster D. [quot Van Shaack 
v. Robbins, 36 Iowa 201, 204 (quot 
Kinney v. Lundy, 89 P. 496, 499, 11 
Ariz. 75; Escalle v. Mark, 183 P. 387, 
390, 48 Nev. 172, 5 A.L.R. 1512; Gross, 
Kelly & Co. v. Bibo, 145 P. 480, 484, 
19 N.M. 495)]; Chapman v. Guaranty 
State Bank, (Tex.) 267 S.W. 690, 694; 
Miller v. Winslow, 126 P. 906, 907, 70 
Wash. 401. 


71. Briscoe v. Macfarland, 32 App. 
D.C. 167, 172. See Somes y. Brewer, 
2. Pick. (Mass.)/°184, 191, 13 Am D. 
406. See also Niagara F. Ins. Co. v. 
Scammon, 28 N.E. 919, 32 N.E. 914, 
SUp, W444 TT 290 SLR ACS tela cae 
act is ‘voidable’ when it has some ef- 
fect, but is liable to be made void by 
one of the parties or a third person’’). 


“Of no effect” not synonymoms see 
Of 46 C.J. p 904 note 31 [a]. 


72. Bacon Abr. [quot Toy Toy vy. 
Hopkins, 29 S.Ct. 416, 417, 212 U.S. 
542, 53 L.Ed. 644]; Weeks v. Bridge- 
man, 16 S.Ct. 72, 74, 159 U.S. 541, 547, 
40 L.Ed. 253 [quot Unkle v. Wills, 281 
F. 29, 41; Ramsay v. Crevlin, 254 F. 
813, 817]; State v. Richmond, 26 N.H. 
232, 238; Phelps v. Pecos Valley 
Southern R. Co., (Tex.) 182 S.W. 
DLS GALLS. 


73. Bingham Infancy [quot Slocum 
v. Hooker, 13 Barb. (N.Y.) 536, 537]; 
Cummings v. Powell, 8 Tex. 80, 85 
[quot Wilson v. Alexander, (Tex.) 50 
S.W.(2d) 440, 442]. See Watkins v. 
Wilhoit, (Cal.) 35 P. 646, 649;. Taylor 
v. Grand Lodge, A. O. U. W., 105 N.W. 
408, 410, 96 Minn. 441, 3 L.R.A.N:S. 
114; Barton v. Simmons, 278 P. 83, 86, 
129 Or. 457; Smith v. Thornhill, (Tex.) 
25 S.W.(2d) 597, 600; Murchison v. 
White, 54 Tex. 78, 81. 


74. Woodcock v. Bennet, 1 Cow. 
CNUY.) TLL, 73.9% 13 ~AmsD 256828 See 
Draper v. Jackson, 26 Man. 165, 171 
(per Perdue, J. A.). 


{a] Instrument or transaction is 
“voidable”’ when an imperfection or 
defect. can be cured by the act or con- 
firmation of him who could take ad- 
vantage of it. Warner v. Hibler, 264 
P. 423, 425, 146 Wash. 651. 

75. Cummings v. Powell, 8 Tex. 80, 
85 [quot Wilson v. Alexander, (Tex.) 
50 S.W.(2d) 440, 442]. 
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finally valid by failure within the proper time to 
have it annulled, or by subsequent ratification or 
confirmation.7® As used in a statute, the meaning 
of “voidable” is an open question to be decided by 
the connection in which it is used in order to carry 
out the evident intention of the legislature.77 


[§ 2] B. “Void” Compared. The difference be- 
tween “void” and “voidable” has been termed vast?® 
and fundamental.*® There is distinction between 
“void” and “voidable,” which, though nice, may often 
be important.*° <A thing is “void” which is done 
against law, at the very time of doing it, and where 
no person is bound by the act ;*? but a thing is “void- 
able,” which is done by a person who ought not to 
have done it,*? but who, nevertheless, cannot avoid 
it himself, after it is done.*® Whenever the act 
done takes effect as to some purposes, and is void 
as to persons who have an interest in impeaching it, 
the act is not a nullity, and therefore, in a legal 
sense, is not utterly “void,” but merely “voidable.’’’* 
“Void,” as distinguished from “voidable,” acts are of 
no legal effect..° Another test of a “void” act or 
deed is, that every stranger may take advantage of 
it, but not of a “voidabdle” one.8® What is “void” 
can always be assailed in any proceeding; what. is 
“Voidable” can be assailed only in a direct proceed- 


VOIDABLE—VOLENTI NON FIT INJURIA 


ing instituted for that purpose.87 The distinction, 
therefore, in regard to the consequences to third per- 
sons, is highly important;*® for nothing can be 
founded on what is absolutely ‘“void,’®® whereas 
from those deeds which are “voidable” only, fair titles 
may flow.°® Generally, a “void” act is ineurable;?? 
a “voidable” act may be cured by passivity, ratifica- 
tion, or acquiescence.®°? A “void” act usually refers 
to a fundamental public policy;°* but a “voidable” 
one is more often procedural.®* The former usually 
relates to a public transgression,®® the latter to a 
private wrong.°® 


“Void” equivalent. As used in a statute “‘voida- 
ble” has been held to mean ‘“void.”®7 


VOIDS. In reference to concrete construction, 
the space between the broken stone.?® 


VOIR DIRE.°® To speak the truth.1 The phrase 
refers to an oath administered-to a proposed witness 
or juror, and also to the examination itself, to ascer- 
tain whether he possesses the required qualifications, 
he being sworn to make true answers to the questions 
about to be asked him concerning the matter.? 


VOLATILE SOLVENT. One that boils at a tem- 
perature below the boiling point of water.* 


VOLENTI NON FIT INJURIA.* 


76. Murchison v. White, 54 Tex. 
78, 81 ; 

77. Mobbs v. Millard, 153 S.W. 821, 
822, 106 Ark. 563. r 

7g. Jordan v. Missouri & K. Tele- 
phone Co., 116 S.W. 432, 136 Mo.App. 
192, 198; Warner v. Hibler, 264 P. 423, 
146 Wash. 651, 654. 

79. Phelps v. Pecos Valley South- 
ern R. Co., (Tex.) 182 S.W. 1156, 1157. 

80. Matter of Silkman, 105 N.Y.S. 
872, 121 N.Y.App.Div. 202, 204. 


81. See Void § 2. 
g2. Arnold v. Fuller, 1 Ohio 458, 


467. 

83. Anderson v. Roberts, 18 Johns. 
(N.Y.) 515, 527, 528, 9 Am.D. 235 [quot 
Cumberland Telephone & Telegraph 
Co. v. City of Evansville, 127 F. 187, 
197; Kearney v. Vaughan, 50 Mo. 284, 
288; Mutual Ben. L. Ins. Co. v. Winne, 
49 P. 446, 20 Mont. 20, 38; Franklin v. 
Kelley, 2 Neb. 79, 99; Blinn v. Schwarz, 
69 N.E. 542, 177 N.Y. 252, 259, 101 Am. 
S.R. 806]; Martin v. Cowles, 18 N.C. 
PAB Bi he 

84. Anderson y. Roberts, 18 Johns. 
(N-Y.) 515, 528, 9 Am.D. 235 [quot 
Toledo, ete., R. Co. v. Continental 
Trust Co., 95 F. 497, 525, 36 C.C.A. 
155; Mutual Ben. L. Ins. Co. v. Winne, 
49 P. 446, 449, 20 Mont. 20; Franklin 
Vv.) Kelley 2) Nebs. 79, 2995 Blinn v. 
Schwartz, 69 N.E. 542,177 N.Y. 252, 
259, 101 Am.S.R. 806; Terrill v. 
Auchauer, 14 Ohio St. 80, 88, 89]. 


85. Covina Union High School Dist. 
of Los Angeles County v. McClellan, 
228 P. 409, 410, 67 Cal.App. 640. 

“void” act of no legal effect see 
Void § 2. 

s6. Anderson v. Roberts, 18 Johns. 
(N.Y.) 515, 528, 9 Am.D. 235 [quot 
Toledo, etc., R. Co. v. Continental 
Mritst, Co. 95 EE. 1497, 625, 36 C.C.A, 
155; Mutual Ben. L. Ins. Co. v. Winne, 
49 P. 446, 449, 20 Mont. 20; Blinn v. 
Schwartz, 69 N.E. 542, 177 N.Y. 252, 
259, 101 Am.S.R. 806; Terrill v. 
Auchauer, 14 Ohio St. 80, 89]. 


87. Endlich Interp. St. [quot Hume 


Alexander v. Nelson, 42 Ala. 462, 469. 


88. See Hone v. Woolsey, 2 Edw. 
(N.Y.) 289, 291; Crocker v. Bellangee, 
6 Wis. 645, 668, 70 Am.D. 489. See 
also infra text and notes 89, 90. 

89. See Void § 2. 

$0. Somes v. Brewer, 2 Pick. 
(Mass.) 184, 191 [quot Cumberland 
Telephone & Telegraph Co. v. City 
of Evansville, 127 F. 187, 197; Crocker 
v. Bellangee, 6 Wis. 645, 668, 70 Am.D. 
489 (quot Bromley v. Goodrich. 40 
Wis. 131, 140, 22 Am.R. 685 [quot Kin- 
ney v. Lundy, 89 P. 496, 498, 11 Ariz. 
75; Gross, Kelly & Co. v. Bibo, 145 
P. 480, 484, 19 N.M. 495])]. See End- 
lich Interp. St. [quot Hume v. Eagon, 
73 Mo.App. 271, 276]. 


91. See Void § 2. 


92. Schneider v. Greater M. & S. 
Circuit, 259 N.Y.S. 319, 325.. See Day- 
ton v. Nell, 45 N.W. 231, 232, 43 Minn. 
246. ; 

93. See Void § 2. 

94. Schneider v. Greater M. & S. 
Circuit! 259° N.Y.Si 319" 325. See'inx 
parte Cassas, 13 S.W.(2d) 869, 872, 
112 Tex.Cr. 100. 


95. See Void § 2. 


96. Schneider y. Greater M. & S. 
Circuit, 259 N.Y.S. 319, 325 (“it is not 
every private wrong with which the 
state concerns itself’). 


97. Simmons v. A. C. Carter & Co., 
189 S.W. 176, 178, 125 Ark. 547; Mobbs 
a eng: 153 S.W. 821, 822, 106 Ark. 


98. U.S. v. Venable Constr. Co., 124 
EY, 267, 269. 


99. Voir dire: 


Examination on see Grand Juries § 75; 
Juries §§ 442, 444; Witnesses [40 
Cye 2410]. 


Falsehood of juror as ground for new 
trial see Criminal Law § 2665; Net, 
Trials’: bil. 


1. i Blacks. 4D. [anot, People. vy. 
Rendigs, 205 N.Y.S. 133, 142, 123 Misc. 
32; State v. Fox, 149 S.E. 735, 740, 
197 N.C. 478 (quot State v. McRae, 156 
S.E. 800, 8038, 200 N.C. 149)]; People 


v. Eagon, 73 Mo.App. 271, 276]. See 


v. Rendigs, 205 N.Y.S.. 133, 142, 123 
Mise. 32; State v. Lloyd, 244 P. 130, 
131, 188 Wash. 8 [both cit Cyc]. 


2. People v. Rendigs, 205 N.Y.S. 
133, 142, 123 Misc. 32; State v. Lloyd, 
244 P. 130, 181, 188 Wash. 8 [both cit 
Cyc]. See People v. Rendigs, 205 N.Y. 
S.° 133, 142; 123° Misc. 322) Staterty. 
Fox, 149 S.E. 735, 740, 197 N.C: 478 


[quot State v. McRae, 156 S.E. 800, 
803, 200 N.C. 149]. 
3. Hemming Mfg. Co. v. Cutler- 


Hammer Mfg. Co., 243 F. 595, 599. 


4. A maxim meaning “That to 
which a person assents is not es- 
teemed in law an injury.” Adolff v. 


Columbia Pretzel & Baking Co., 73 S. 
W. 321, 323, 100 Mo.App. 199; Milliken 
v. Heddesheimer, 144 N.E. 264, 266, 110 
Ohio St.'381,'38 A.D.R.. 53% .Seott v. 
Ford, 78 P. 742, 80 P. 899, 45 Or. 531, 
535, 68 L.R.A. 469 [quot Arandes v. 
Baez, 20 Porto Rico 364, 369, and cit 
Broom Leg. Max. 2538, 268]. See 
O'Neill v. City of Birmingham, 130 So. 
87, 89, 221 Ala. 580. See also Wood v. 
Canadian P. R. Co., 20 Man. 92, 100 
(maxim quoted as ‘“volenti non fit’’). 


[a] Application considered in: 
Barney v. Baltimore, 6 Wall. (U.S.) 
280, 290, 18 L.Ed. 825; Lake v. Shenan- 
go Furnace :Coj,9160 BH. 88%, 893, 88 
CCA. 695 Denver: ete, cR. CoyvaNor- 
gate, 141 B. 24749253, 72 C.C.A, 365, 6 
L.R.A.N.S. 981, 5 Ann.Cas. 448; Dog- 
gett v. Emerson, 7.F.Cas.No. 38,961, 
1 Woodb.&M. 1; Milnor v. New Jer- 
sey R. Co., 17 F.Cas.No. 9,620; Plum- 
mer v. Webb, 19 F.Cas.No.. 11,234, 1 
Ware 69; Robinson Mining Co. v. 
Swiney, 91 So. 476, 477, 206 Ala. 617; 
Gainer vy. Southern R. Co., 44 So. 652, 
152 Ala. 186, 191; New Decatur v. 
Scharfenberg, 41 So. 1025, 147 Ala. 
367, 374, 119 Am.S.R. 81; Bridges v. 
Tennessee Coal, etc., Co., 19 So. 495, 
109 Ala. 287, 293; Choctaw, etc., R. Co. 
v. Jones, 92 S.W. 244, 77 Ark. 367, 378, 
2) LARA Ss Sor aide ADI Oana ce 3 
Simpson v. Grayson, 16 S.W. 4, 54 Ark. 
404, 409, 26 Am.S.R. 52; Ruble v. 
State, 10 S.W. 23, 51, Ark. 126.129; 
Churchill v. Baumann, 30 P. 770, 95 
Cal. 541, 544; Denver, ete., R. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Gannon, 90 P. 858, 40 Colo, 195, 207, 
11 L.R.A.N.S. 216; Northrop’s Ex’rs 
v. Graves, 19 Conn. 548, 553, 558, 560, 
50 Am.D. 264; Parsons v. Camp, 11 
Conn 525, 528° .Camp “vy, Bates, 11 
Conn. 487, 500; Norton v. Warner, 9 
Conn. 172, 174; Lockwood vy. Jones, 7 


Conn. 431, 438; Middletown Bank y. 
Magill, 5 Conn. 28, 61; Minor wv. 
‘Mead, 3 Conn. 289, 294; Merwin v. 


Huntington, 2 Conn. 209, 214; Bras- 
well v. Garfield Cotton Oil Mill Co., 
66 S.E. 539, 540, 7 Ga.App. 167; Rol- 
lestone v. F. Cassirer & Co., 59 S.E. 
442,.3 Ga.App. 161, 175; Illinois Cen- 
tral R. Co. v. Fitzpatrick, 81 N.E. 529, 
227 Till. 478, 483, 118 Am.S.R. 280; 
People v. McCord, 143 Ill.App. 28, 34; 


~The Fair v. Chicago, 135 Ill.App. 258, 


267; Siegel v. Treka, 115 Ill.App. 56, 
60 [aff 75 N.E: 10538, 218 Ill. 559, 109 
Am.S.R. 302, 2 L.R.A.N.S. 647]; Mon- 
teith v. Kokomo Wood Enameling Co., 
64 N.E. 610, 159 Ind. 149, 58 L.R.A. 
944; Cleveland, C., C. & St. L. Ry. Co. 
v. Wolf, (Ind.App.) 114 N.E. 236, 
Miller v. White Bronze Monument Co., 
118 N.W. 518, 141 Iowa 701, 712, 18 
Ann.Gas. 957; Carver v. Minneapolis, 
ete, R. Co., 94 N.W. 862, 120 Iowa 
346,352; Martin» v. Chicago, etc., R. 
Co., 91 N.W. 1034, 118 Iowa 148, 152, 
96 Am.S.R. 371, 59 L.R.A. 698; West- 
ern Furniture, ete., Co. v. Bloom, 90 
PY $21, 76\Kane 127; 131; 123 -Am.S-R. 
1235) = doaRtA.N.S) 92253) Carson, v-. 
Slattery, 49 So. 586, 123 La. 825, 829; 
Whitworth v. Shreveport Belt R. Co., 
86 So. 414, 112 La. 368, 381, 65 L.R.A; 
129; Nichols v. Perry, 58 Me. 29, 34; 
Shaw v. Mussey, 48 Me. 247, 248; 
Milestone System v. Gasior, 152 A. 
810, 813, 160 Md. 131; Arnd v. Amling, 
53 Md. 192, 199; McHenry v. Marr, 
39 Md. 510, 533: Scott v. Leary, 34 Ma. 
389, 394; Phillips v. Pearson, 27 Md. 
242, 257; Old Dominion Copper Min., 
ete., Co. v. Bigelow, 89 N.E. 193, 203 
Mass. 159, pet O2) 40 SUR AUN-S.. 3143 
O’Toole v. New England Gas & Coke 
Co., 87 N.E. 608, 201 Mass. 126, 129; 
O’Maley v. South Boston Gas Light 
Co., 32° N.B-71119, 158 Mass. 1357-136) 
47 L.R.A. 161; Fitzgerald v. Connecti- 
cut River Paper Co., 29 N.E. 464, 155 
Mass. 155, 159, 31 Am.S:R. 587; Mel- 
lor v. Merchants’ Mfg. Co., 23 N.H. 
100, 150 Mass. 362, 365, 5 L.R.A. 792; 
Draper v. Putnam, 7 Allen (Mass.) 
172, 175; Denny v. Mattoon, 2 Allen 
(Mass.) 361, 383, 79 Am.D. 784; Cush- 
ing v. Worrick, 9 Gray (Mass.) 382, 
386: Lechmere Bank v. Boynton, 11 
Cush. (Mass.) 369, 386; Boston Water 
Power Co. v. Gray, 6 Mete. (Mass.) 
131, 167; Preston v. Boston, 12 Pick, 
(Mass.) 7, 10; Fox v. Hazelton, 10 
Pick. (Mass.) 275, 277; Williams v. 
Whiting, 11 Mass. 424, 434; Pierce v. 
Fuller; 8 Mass. 223, 227, 5 Am.D. 102; 
Widgery v. Haskell, 5 Mass. 144, 154, 
4.Am.D. 41; Schultz v. Guldenstein, 
108 N.W. 96, 144 Mich. 636, 639; Rase 
v. Minneapolis, ete., R. Co., 120 N.W. 
360, 107 Minn. 260, 268, 21 L.R.A.N.S. 
138; Bell v: Kirkland, 113 N.W. 271, 
102 Minn, 213; 224, 13 L.RDA.N.Sr 793, 
120 Am.S.R. 621; Red Wing Sewer 
Pipe Co. v. Donnelly, 113 N.W. 1, 102 
Minn. 192, 194, 120 Am.S.R. 619; In re 
Robbins’ Estate, 108 N.W. 1118, 109 
N.W. 229, 99 Minn. 236, 238; Lamar 
LI ato i City of Lamar, 169 S.W. 125° 15, 
261 Mo. 123) Mark v. H. D. Williams 
Cooperage Co., 103 S.W. 20, 204 Mo. 
242, 267; Blundell v. William A. Mil- 
ler Elevator Mfg. Co., 88 S.W. 103, 105, 
189 Mo. 552; State v. Thornton, 18 S. 
W. 841, 108 Mo. 640, 649; Schroeder v. 
Chicago, etc., R. Co., 18 S.W. 1094, 
168 Mo. 322,330; 18 L.R,A. 827; Comer 
v. Taylor, 82 Mo. 341, 347; Robinson 
v. Musser,_78 Mo. 153,.163; Devitt v. 
Pacific R. Co., 50 Mo. 302, 306; Ober- 
meyer v. KF. H. Logeman Chair Mfg. 
Co., 96 S.W. 673, 120 Mo.App. 59, 74; 
Rigsby v.Oil Well Supply Co., 91 S. 
W. 460, 115 Mo.App. 297, 310; Filling- 
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ham vy. St. Louis Transit Co., 77 S.W. 
314, 102 Mo.App. 578, 581; Adolff v. 
Columbia Pretzel, etc., Co., 73 S.W. 
3821, 100 Mo.App. 199, 206; Schwarzs- 
child, etc., Co. v. Savannah, ete., R. 
Co., 76 Mo.App. 623, 629; Murphy vy. 
St. Louis Type Foundry, 29 Mo.App. 
541, 547; Osterholm v. Boston, ete., 
Consol. Copper, etc., Min. Co., 107 P. 
499, 40 Mont. 508, 524; Buckmaster v. 
McElroy, 31 N.W. 76, 20 Neb. 557, 561, 
57 Am.R. 843; Burlington, etc., R. Co. 
v. Brinckman, 15 N.W. 197, 14 Neb. 70, 
82; Stevens v. United Gas, etc., Co., 60 
A. 648, 73 N.H. 159, 163, 70, L.R.A. 119; 
Dowd v. Erie R. Co., 57 A. 248, 70 N.J. 
Law 451, 455; Berry v. Chamberlain, 
23 A. 115, 53 N.J.Law 463, 468; Haase 
v. State, 20 A. Ook poo NGS. Law 34, 40; 
Newark v. Dickerson, 45 N.J.Law 38, 
39; Brown v. Mcintosh, 39 N.J.Law 
22, "Zou Davison. y. Davison, Ln N.J: 
Law 169, 180; Liddel v. MeVickar, 11 
N.J.Law 44, 61, 19 Am.D. 369; Delaney 
vy. Delaney, 65 A. 217, 71 N.J.Eaq. 246, 
252;- Ashhurst’ v. Potter, 29 N.J.Eq. 
625, 648; Tompkins v. Horton, 25 N.J. 
Ea. 284 , 293: Hedden v. Hedden, 21 N. 
J.Eq. 61, 75; Moores v. Moores, 16 N.J. 
Eq. 275), 281: Keeney v. Atwood, 16 N. 
J.Eq. 35, 36;. Clark & Smith v. Smith, 
1 N.J.Eq. 121, 139; Riggs v. Palmer, 
22 N.E. 188, 115 N.Y. 506, 514, 12 Am. S. 
R. 819, SAS 340, 23 Abb.N.Cas. 452; 
People v. Sharp, 14 N.E. 519, 107 N.Y. 
427, 446, 1 Am.S.R. 851, 5 N.Y.Cr. 569; 
Cox v. People, 80 N.Y. 500, 512; Hur- 
ley v. Olcott, 119 N.Y.S. 430, 134 App. 
Div. 631, 688; Woodbridge v. Bockes, 
69 INSY IS. “41%, 59 -Appi Div. 508, “516; 
Graham v. Wallace, 63 N.Y.S. 372, 50 
App.Div. 101, 107; Hagenaers v. 
Herbst, 52 N.Y.S. 360, 30 App.Div. 546, 
548; Stuber v. McEntee, 19 N.Y.S. 
900, 61 N.Y.Super. 338, 344; Leroy v. 
North German Lloyd Steamship Co., 
38 N.Y.S. 835, 16 Mise. 162, 164; John- 
son v. Girdwood, 28 N.Y.S. 151, 7 Misc. 
651, 654; Dreyfuss v. Foster, 3 N.Y. 
S. 54, 58; Palmer y. Lord, 6 Johns.Ch. 
CGNUY.) 9 bee LOde  Elever\ ey. A Burger 
Hoffm. (N.Y.) 1, 17; Boney v. At- 
lantic, Re Cou's8 SoH 1082, 7145 
N.C 251; Patterson v. North 
Carolina Lumber Cos tS87 Sik 4 aon LAO 
N.C. 42, 45; Pressly v. over Yarn 
Mills, 51 S.H.-69, 138 N.C. 410, 420; 
Avery v. Oliver, 49 S.E. 91, 137 N.C. 
130, 135; Hood v. Sudderth, 16 S.E. 
SON, eA MNES 21 5 e225 Barnholtmsy. 
Wright, 12 N.E. 185; 45 Ohio St. 177, 
178, 4 Am.S.R. 535; Mad River, etc., 
R. Co. v. Barber, 5 Ohio St. 541, 564, 
67 Am.D. 312; Mays v. Cincinnati, 1 
Ohio St. 268, 275; Spalding v. Mus- 
kingum Bank, 12 Ohio 544, 548; Ely 
v. Borck, 7 Ohio App. 49, 51; Shultz 
v. Wall, 19 A. 742, 134 Pa. 262, 274, 19 
Am.S.R. 686, 8 L/R.A. 97; Motz v. 
Mitchell, 91 Pa..114, 117; Harper. v. 
Jeffries, 5 Whart. (Pa.) 26, 42; Ken- 
nedy v. Hughey, 3 Watts (Pa.) 265, 
267; Pennock v. Hoover, 5 Rawle 
(Pa.) 291, 308; Foster v. Sweeney, 14 
Serg.&R. (Pa.) 386, 387; Lippincott 
vy. Barker, -2>Binn. “(Pa)7174; 190; 4 
Am.D. 433; Prevost v. Nicholls, 4 
Yeates ' (Pa) \479, °%485: Drake ~v. 
Northampton County, 14 Pa.Dist. 688, 
689; Commonwealth v. Lancaster 
County Live Stock, ete, Ins. Co.. 6 
Pa.Dist.. 371, 377; Lehigh Coal, ete., 
Cos Ve Brown, 2) Kulp (Pa) B18) 13271: 
Detwiler v. Graham, Loder & Co., 17 
Phila. (Pa.) 300, 301, 41 Leg.Int. 253; 
Commonwealth v. Girard Nat. Bank, 
6 Phila. (Pa.) 431, 4384; Wrynn v. 
Downey, 63 A. 401, 27 R.I. 454, 464, 114 
Am.S.R. 63, 47 L.R.A.N.S. 615, 8 Ann. 
Cas. 912; Gadsden v. Georgetown 
Bank, 39 S:C.L. 336, 347; Louisville, 
etc., R. Co. v. Timmons, 91.'S.W. 1116, 
116 Tenn. 29, 39;. Chumley v. Louis- 
ville & Nashville R:‘Co., 5 Tenn.Civ.A. 
(3,05. Southern Pac: BR. Cos Vv. Allen, 
106 S.W. 441, 48 Tex.Civ.App. 66, 74; 
Smith v. Centennial Eureka Min. Co., 
75. P..749, 27 Utah 307, 324; Drown v. 
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New England, etce., Co., 66 A. 801, 80 
Vt. 1, 13; Moseley v. Brown, 76 Va. 
419, 425; Hunter’s Adm’rs v. Jett, 4 
Rand. (25 Va.) 104, 107; Austin’s 
Adm’x v. Winston’s Ex’x, 1 Hen.&M. 
(11 Va.) 338, 46, 3 Am.D. 583; -Curtis 
v. Barber Asphalt Paving Co., 87 P. 
345, 44 Wash. 334, 337; Hall v. West, 
etc., Mill Co:, 81 P. 915, 39 Wash. 447, 
452, 4 Ann.Cas. 587; Norfolk, etc., R. 
Co. v. Perdue, 21 S.E. 755, 40 W.Va. 
442, 452; Hackett v. Wisconsin Cent. 
R. Co., 124 N.W. 1018, 141 Wis. 464, 
467; Richards v. Waupun, 17 N.W. 
975, 59 Wis. 45, 47; Owens v. Milwau- 
kee, 3 N.W. 3, 47 Wis. 461, 470; Herzer 
v. Milwaukee, 39 Wis. 360, 363; Stucke 
Vv. Milwaukee, etc., R. Co., 9 Wis. 202, 
210; C. PR. v. Frechette, [1915] A.C. 
871, 880 [quot dis. op. in McPherson 
v. Edmonton, etc., R. Co., 15 Alta, 453, 
457]; Smith v. Baker, [1891] A.C. 325, 
336; Membery v. Great Western R. 
Co., 14 App.Cas. 179, 188; Davies v. 
Thomas Owen & Co., Ltd., [1919] 2 K. 
BB. 39, 42> L.quor Greer Vv. Township of 
Mulmur, 59 Ont.L. 259, 266, [1926] 4 
Dom.L.R. 132] (per Salter, J.); Wil- 
liams v. Birmingham Battery Co., 
[1899] 2° Q.B. 338; (per A. ‘L, Smith, 
L. J.); Osborne vy. London, etce., R. 
Co., 21 Q.B.D. 220, 224 [quot Le May 
v. Canadian P. R. Co., 18 Ont. 314, 320 
(per Boyd, C.)] (per Wills, J.); Yar- 
mouth v. France, 19 Q.B.D. 647, 653; 
Thomas v. Quartermaine, 18 @.B.D. 
685, 695, 696, 701 (per Bowen, L. J., 
and Fry, L. J.); Ilott v. Wilkes, 3 B. 
&Ald. 304, 310, 22 Rev.Rep. 400, 5 E.C. 
L. 181, 106 Reprint 674; Senior v. 
Ward, 1 E.&b. 385, 3938, 102 B.C.L. 
385; Harris v. Harris, 2 Hageg.Eccl. 
376, 415; Gipps v. Gipps, 11 H.L.Cas. 
1, 25, 11 Reprint 1230; - Boulting .v. 
Boulting, 10 Jur.N.S. 182, 183; Glennie 
v. Glennie, 8 Jur.N.S. 1158, 1159; Nor- 
ton v. Spooner, 9 MooreP.C. 10, 117, 14 
Reprint 237; Reeves v. Reeves, 2 
Phillim. 125, 130; Astley v. Reynolds, 
Str. 915, 916, 93 Reprint 939; Brisbane 
Vi, Dacres, 5 Raunt. 143, 262) le Biea: 
82; Low v. Peers, Wilm. 364, 370, 97 
Reprint 138; Canada Foundry Co. v. 
Mitchell, 35 Can.S.C. 452, 454, 455; 
Canada Atlantic R. Co. v. Hurdman, 
25 Can.8.C. 205, 212; Mulcahy vy: Ea- 
monton, ete., R. Co., 15 Alta.L. 464, 
465, 467, 469; McPhee v. Canadian 
Paciticn i. Con) 22 BCs Olen 4 won ne 
(per McPhillips, ait As) McPhee v. 
The Esquimalt, etce., R. Co., 18 B.C. 
450, 452; Scott v. British Columbia 
Milling 2Coi, 13 “BIC. ‘220e@e23s2 235: 
Foley v. Webster, 2 B.C. 137; 142, 149, 


151;\ Bell v. Inverness Re. ete., Com 
42 N.S. 265, 270;° 275, 279° "Taylor vz 
Halifax, 26 N.S. 490, 495; Anderson 


Vv. Sutherland, 15 N.S. 356, "365; Smith 
v. McEachren, 7 N.S. 299, 307; ‘Greer 
v. Township of Mulmur, 59 Ont. 259, 
265, 266, [1926] 4 Dom.LiR. 132; Mc- 
Iver v. Tammi, 49 Ont.L. 179, 182; 
Mahoney v. Guelph, 43 Ont. L. Biige Seo 
Fairweather v. Canadian General 
Filectric Co., 28 Ont.L. 300, 312; 4 Ont. 
W.N.. 892, 24 Ont.W.R. 164; McClem- 
ont v. Kilgour WIESE" CO nue Ont. £13055 
SLO SLL eee Sods 3 Ont. W.N. 999° 
20 Ont.W.R. 770, 21° Ont.W.R. 856; 
Connell v. Prescott, 20 Ont.App. 49, 53; 
Haight v. Wortman, etc., Mfg. Co., 25 
Ont. 618, 622; Rodgers v. Hamilton 
Cotton Co., 33 Ont. 425, 4385 [quot 
McClement. v. Kilgour Mfe. (CO Af 
Ontiles [s050co 02» oo Onitmv INE 999. 29 
Ont. W.R. 770, 21 Ont.W.R. 856] (per 
Street, J.); Le May v. Canadian P. R. 
Cor, aks Ont. 314, 324 (per Ferguson, 
J.); Madden y. Hamilton Iron Forging 
Co., 18 Ont. 55, 61; Dean v. Ontario 
Cotton Mills Co., ‘14 Ont. BB Ie ore eR 
Danis v. Hudson ‘Bay Mines Limited, 
7 Ont.W.N. 365, 369; ‘Fry v. Quebec 
Harbour Com’rs, 9 Que. Super. 14,21 
Scotney v. Smith Bros. & Wilson, 6 
Sask.L. 390, 394; Walker v. Canadian 
Northern R. Co., 6 Sask.L. 166, 169; 
South Australia Company Vv. Richard- 


272 [67 C.J.] 
* VOLITION.® 
of accident.® 


VOLONTE. A French word which has been! con- 
strued to mean last will and testament. 


VOLT.® A unit of electro-motive force;® that elec- 
trical force which, when steadily applied to a wire 
or other conductor having a resistance of one billion 
units of the C. G. S. system,?® will produce a current 
of one-tenth of a unit per second of that system ;*? 
the degree of difference between two potentials in- 
dicating the degree of electro-motive force with 
which electricity will flow from the place of high 
potential to the place of low potential whenever the 
two are connected by a conduetor of electricity.1? 


A term said to be the opposite 


VOLTAGE. The force or ‘pressure of electri- 
city.13 
Phrases: “Abnormal voltage,”!4 “excess of volt- 


age,”!> “high voltage,”?® and “low voltage.”?7 


VOLUIT SED NON DIXIT.18 
VOLUME TABLES. Tables prepared by measur- 


son, EVC) (915), 20 Avstr:C-L.R. 18st) t'§ 2: 
197 (per Isaacs, J.). 14. 

Consent or procurement of person |Co., 12 Dom.L.R. 
injured: 25’ West.L.R. 121. 
Generally see Actions § 65; Negli- 15. 


gence § 600; Torts § 16. Co., «Supra 


McElmon v. B. C. Electric R. 
675, 49 Can.L.J. 595, 


McElmon v. B. C. Electric R. 


VOLITION—VOLUNTARILY 


ing and computing the “volume” of a large number 
of felled trees, and ascertaining the average “vol- 
ume” of the trees of given diameters of the average 
height of those measured;!® a table based on the 
average tree of any particular diameter.”° 


VOLUNTARILY.?! By the free exercise of the 
will;?? done by design or intention, intended, inten- 
tional, not accidental;?* in a voluntary manner;** 
knowingly ;”° of free choice,?® or with knowledge ;?7 
of one’s own will,?® proceeding from the will, pro- 
duced in or by an act of choice; unconstrained by 
another’s interference, acting of one’s own self, or 
free;?° purposed ;*° purposely;?! spontaneous ;?? 
spontaneously ;23 willfully ;34 willingly ;?5 without 
being moved, influenced, or impelled by others ;#°® 
without coercion or compulsion ;37 without compul- 
sion.38 


Phrases: “Acting voluntarily,’”’*® “acts voluntarily 
done,”*° “freely and voluntarily,”4! “left him volun- 
tarily,”*? “left the service voluntarily,”*? ‘made 
voluntarily,”** “not voluntarily on the railroad 


meaning of the phrase ‘of her own 
‘free will and accord.’” Gates v. Hes- 
ter, 1 So. 848, 850, 81 Ala. 357. 

29. Dunshee y. Standard Oil Co., 
146 N.W. 830, 835, 165 Iowa 625. 


30. Webstér D. [quot Louisville 


Acts in affirmance see Fraud § 136. 


Assumption of risk see Master and 

Servant §§ 882-1024. 
Seduction § 4. 

5. “Rational volition” 
1148 text and note 62. 

6. Adtna L. Ins. Co. v. Vandecar, 86 
2 Sapa Soro On CCAP 48; 

“Accident” 1 C.J. p 390. 

7. Inire Billis, 47 So. 884, 122 La, 
539, 541, 129 Am.S.R. 355 (where, in 
answer to a contention that the term 
meant merely volition, it was said the 
records of the courts contain many 
testaments written in the French lan- 
guage in which the term was so con- 
strued). 

Generally see Wills [40 Cyc 951 
et seq]. 

8. “Ampere” 2 C.J. p 1331. 

“Kilovelt” 35 C.J. p 914. 

“Kilowatt” 35 C.J. p 914. 

“Watt” post. 

9. Dayton v. City scigewhile Oak; 12 
Ohio: S., &-C; Ps 2587.29 

10. See 11 C.J. p tae and note 389. 

{a] “Units of electrical force and 
volume have been fixed by law with 
reference to what is known as the 
‘centimetergram-second system,’ gen- 
erally referred to as, ‘C. G. S.’” Pe- 
oria Waterworks Co. v. Peoria R. Co., 
181. KF. 990, 1001. 

11. Peoria Waterworks Co. v. Pe- 
oriadR: Co, 181 By) 990, 1001. 


12. Dayton v. City Railway Co., 12 
Ohio S. & C. P. 258, 297. 


Electricity generally see 20 C.J. p 
303 et seq. 

* 43. Harrison v. Kansas City Elec- 
tric Light Co., 93 S.W. 951, 955, 195 
Mo. 606. 

[a] Using analcgy of water power 
in place of electricity, relatively the 
voltage is the head and the fall. es 
ton v. City Railway Co., 12 Ohio 8. 

Cy Py 2585 297. 
“Blectricity” defined see Electricity 


Sseers20CiJ. 


16. McElmon vy. B. C. Electric R. 
Coy, supra. 

17. McElmon vy. B. C. Electric R. 
Co. supra. 


18. A maxim meaning ‘He willed 
but did not say.” Bouvier L. D. [cit 
4 Kent Comm. p 538]. 

[a] Applied in: Delaney v. De- 
laney, 65 As 217, 71 N:J.Eq. 246, 254: 
Bender v. Fleurie, 2 Grant (Pa.) 345, 
346; Warner v. Emory, 3 Yeates (Pa.) 
50,.52; Pocock v. Lincoln, 3 B.&B. 
at, 47;-7 .C.1s. 586. 


19. State v. Horr, 203 N.W. 979, 
980, 163 Minn. 141 


20. Wagner v. Pesasen Lumber 
ee 270 ©P: 1032, 037,149) Washi 


Measurement of timber generally 
see Logs and Logging §§ 96-113. 


21. “Involuntarily” $3 °C.J. p 811. 


22. Murphy vy. State, 31 Ind. 511, 
53: 


[a] Derived from Latin “volus” 
meaning one’s will. King v. State, 
118°S.H! 368372155 Gaar0%. 


23. Webster D. [quot Louisville & 
NOUR. (Conve tall, 135+ So," 4665 "475 
223 Alaneoo sus Gillett v. Wiley, 19 N. 
E. 287, 126 Ill. 310, 323, 9 Am.S.R. 587. 

“Intentionally” 33 C.J. p 170. 

24. Brown v. State, (Ga.) 135 S.E. 
765, 766, 36 Ga.App. 84; Crutchfield 
v. State, 10 S.W.(2d) 119, 120, 110 
Tex.Cr. 420. 

“Voluntary” post. 

25. Munger v. City of Marshall- 
town, 9 N.W. 192, 56 Iowa 216. 

26. Hardin v. Hardin, 17 Ala. 250, 
253, 52 Am.D. 170. 

27. U. S. v. Morris, 14 Pet. (U.S.) 
464, 476, 10 L.Ed. 5438. 

28. King v. State, 118 S.E. 368, 
372, 155 Ga. 707; Kearney vy. Fitz- 
gerald, 43 Iowa 580, 585; Crutchfield 


Vi, States). 10 Siws(2d) a9) 212 00 
Tex.Cr. 420. 
[a] “ ‘Voluntarily’ expresses, by 


the use of one word, all the force and 


& N. R. Co. v. Hall, 135 So. 466, 467, 
223 Ala. 338]. 


wee Murphy v.° State, 31 Ind. 5114; 
32. Dunshee v. Standard Oil Co., 
146 N.W. 8380, 835, 165 Towa 625; 
prey v. Fitzgerald, 43 Iowa 580, 
585. 
33. “Spontaneously” 58 C.J. p 1305. 
34. County Canvassing Board of 


Primary Elections of Hillsborough 
County-v. Lester, 118 So. 201, 202, 96 
Fla. 484; Chase v. State, (Fla.) 113 
So. 103, 107; Gillett v. Wiley, 19 N.E. 
QSite 126 TNs SlOss 235.9) Amos Reo sile 


“Willfully” [40 Cyc 9388]. 

a5. Sweeney v. Sweeney, 118 A. 
882, 96 Vt. 196, 26 A.L.R. 1066. 

86. King v. State, 118 S.E. 368, 
372, 155 Ga. 707; Kearney v.. ‘Fitz- 
gerald, 43 Iowa 580, 585 


37. Schotter v. Carnegie Steel Co., 
116 A. 358, 272 Pa. 4387. 


[a] Distinguished from 
fully.” Rex v. Reader, 4 C.&P. 
19 E.C.L. 498, 172 Reprint 689. 


38. Sweeney v. Sweeney, 118 A. 
882, 883, 96 Vt. 196, 26 A.L.R. 1066. 


39. Roberts v. United States, 126 
BM, 189 7G). -C.CrAL ge 4aT. 


40. Riley v. Interstate Business 
Men’s Accident Ass’n, (lowa) 152 N. 
WwW. 617, i 


41. Fisher v. State, 110 So. 361, 
363, 145 Miss. 116; State v. Ascarate, 
153 PP. 1036; 10389) 23 NM. 19d" 


42. Hardin v. Hardin, 17 Ala. 259, 
253,) 02) Ames 170: 


43. Margoris v. United States 
Railroad Administration, 174 N.W. 
371, 187 Iowa 605. 


44. Bachelor v. State, 113 So. 67, 
70, 216 Ala. 356; Smith v. State, 152 
S.E. 916, 41 Ga.App. 341; People v. 
Holick, 169 N.E. 169,172; 337 THe ssiser 
Commonwealth v. McClanahan, 155 
Sow. i131; 11338, L538 ikey. 42s Ann, 
Cas.1915C 132; O’Neil v. State, 262 
P. 218, 219, 88:OkI:Cr. 391. 


“unlaw- 
245, 


*By PHILIP H. CRAWFORD (Volition—Vouch inclusive). 


———— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VOLUNTARILY—VOLUNTARY 


track,”*> “not voluntarily or freely made,”’** “re- 
main away voluntarily,”47 “services voluntarily ren- 
dered,”*® “things voluntarily furnished,”*® “unlaw- 
fully ‘and voluntarily kill,?5° “voluntarily and inten- 
tionally,’’>? “voluntarily and uneonditionally,’’®? 
“Voluntarily and unnecessarily,”®? “voluntarily ap- 
pear,”°®* “voluntarily assumed,’’>® 
habited,”°* “voluntarily consented, 57 ~oluntarily 
encountered, 58 “voluntarily engaged in a violation 
of the law,”5° “voluntarily failed to go,’’® “volun- 
tarily fail to give,”®! “voluntarily fought and ex- 
changed blows, er "éyoluntarily incurred, 768 &yolun- 
tarily leave, ve “voluntarily living separate and 
apart,”°° “voluntarily makes a payment,”®® “volun- 
tarily paid,’”’®? “voluntarily quit,”®® “voluntarily suf- 
fer,”®® “voluntarily surrendered,’?° “voluntarily 
there,”*+ “what he voluntarily did,”*? and “wound up 
voluntarily.”73 


Technically, as used in law, “voluntarily” has been 
applied to acting of one’s free will, without valuable 


45. Weinschenk v. Aitna Life Ins. 
Co., 67 N.E. 242, 183 Mass) 312, 314. 

46. Grimsinger v. State, 69 S.W. 
583, 585,586, 44 Tex.Cr. 1. 


67. Brooklyn, 


68. 


“voluntarily co-: 
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consideration; acting or done without any present 
legal obligation to do the thing done, or any such 
obligation that can accrue from the existing state of 
affairs.74 


VOLUNTARY.*® The word is said to be used in 
two senses: (1) as the antithesis of something done 
under compulsion, and (2) as denoting the obtaining 
or giving of something without anything being ob- 
tained in return;*7® thus it may be used as the anti- 
thesis‘* or antonym*’® of involuntary, or it may refer 
to the doing of something which a person is free to 
do or not to do, as he so decides.*® Accordingly it 
has been defined variously as meaning acting by 
choice, acting of one’s self or itself; or acting with- 
out compulsion, or without being influenced by an- 
other;*° acting without constraint by extraneous 
force ;*1 acting with willingness ;8? brought about by 
free choice;** by the free exercise of the will;** 
done by design or intention, purposely or intention- 


Queens County & | Escape: 
Suburban R. Co. v. City of New York, 
229 N.Y.S. 9, 10, 224 App.Div. 


Schotter v. Carnegie Steel Co., 


Generally see 18; 


Escape §§ 2, 
Prisons §§ 55, 73. 


659. 


47. Hardin v. Hardin, 17 Ala. 250, 
ras tyres Bh. mkaly 

48. Carroll County v. Richardson, 
254 ind: £53; P56: 


49. Hardin vy. Hardin, 17 Ala. 256, 
253, 92 Am.D, 170: 
fa] As “services rendered, or 


things furnished, without any con- 
tract therefor.” Carroll County v. 
Richardson, 54 Ind. 153, 156. 


50. Miller v. State, 13 S.W.(2d) 
865, 866, 112 Tex.Cr. 125. 


51. Riley v. Interstate Business 
Men’s Accident Ass’n, (Iowa) 152 N. 
W. 617, 620. 


52. National Battery Co. v. Stand- 
ard Accident Ins. Co., (Mo.) 41 S.W. 
(2d) 599, 604. 


53. Buffalo R. Co., 25 N.Y.S. 242, 
243, 72 Hun 465, 466; Meyere v. Nash- 
Ville ws & Sty lus Ry.,12 S, Wi. 24, 116, 
110 Tenn. 166. 


54. Everett Trust Co. v. Waltham 
Theatre Amusement Co., 166 N.E. 831, 
832, 267 Mass. 350. 


55. Riley v. Interstate Business 
Men’s Accident Ass’n, (Iowa) 152 N. 
WV GT 619. 

56. Sweeney v. Sweeney, 118 A. 
882, 883, 96 Vt. 196, 26 A.L.R. 1066. 

57. PISO VAC Walens.,c Dork. 2c) P6350. 

58. Clairmont v. Cilley, 153 A. 465, 
466, 85 N.H. 1. 

59. Howle v. Eminent Household 
of Columbian, Woodmen, 176 S.W. 
313, 314, 118 Ark. 226. 


60. Louisville & Nashville R. Co. 
Vil Hall,..135 ,So. 466, 471, 223. Ala. 
338. 

61. Wheeler v. Wheeler, 61 A. 216, 


218, 101 Md. 427. 


62. State v. Renda, 134 A. 571, 572, 
125 Me. 453. 


63. eee one v. Cilley, 153. A. 465, 
467, 85 i 
64. ak v. Hardin, 17 Ala. 250, 


253, 52 Am.D. 170. 

65. State v. District Court, Ram- 
sey County, 163 N.W. 509, 187 Minn. 
283; Partee v. Memphis Concrete 
Pipe Co. 295 S.w._68, 69; 155 Tenn. 
441. 

66. 
43 S.W.(2d) 734, 
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Northcross v. Miller, (Ark.) 


735. 
J.—18] 


116 A. 358, 272 Pa. 437, 


69. Zimmerman v. U. S., 1 F.(2d) 
adie to: 
70. Hartingh v. Bay Circuit Judge, 


142 N.W. 585, 588, 176 Mich. 298, Ann. 
Cas.1915B 520; Ploof v. Township 
Board of Bangor Tp., 134 N.W. 3, 4, 
168 Mich. 697. 


71. Weinschenk v. 40tna Life Ins. 
Cos, CU UNGE 242518 85iMasss i263 04. 


[a] Applied to a person who of his 
own motion went upon a railroad 
track to walk there. Weinschenk v. 


Aina Liecins.. €o., 67 N.E. 242," 183 
Mass. 312, 314. x 
72. Gillett v. Wiley, 19 N.E. 287, 


126 Ill. 310, 323, 9 Am.S.R. 587. 


73. Permanent Trustee Co. v. New 
South Wales, 42 Austr.C.L.R. 277, 293. 


74. Webster D. [quot Dunshee v. 
Standard Oil Co., 146 N.W. 830, 835, 
165 Iowa 625]. 


75. “Involuntary” 33 C.J. p 812. 
“Voluntarily” ante. 
Voluntary: 
Acknowledgments §§ 144, 215-216. 
Alienation 2 C.J. p 1035. 
Appearances § 2. 
pe venipeets for Benefit of Creditors 


Association: 
Associations §§ 5-6. 
Beneficial Associations § 5. 
Clubs, § 8. 


Assumption of risk see Master and 
Servant § 890; Negligence § 600. 


Confession see Criminal Law §§ 1468— 
1481. 


Consent see Searches and Seizures §§ 
65-67. 

Conveyance: 
Dower §§ 160-161. 
Drunkards §§ 138, 114. 


/ 


Fraudulent Conveyances §§ 164, 
247-255. 
Dismissal and Nonsuit § 2. 
Dissolution: 


Banks and Banking § 467. 
Beneficial Associations § 78. 
Corporations §§ 3753-3765. 


Rearrest after see Executions § 
1221. 


Exposure see Accident Insurance §§ 
111-122. 


Manslguenter see Homicide §§ 113- 


Payment §§ 280-292. 
Proceedings in bankruptcy see Bank- 
ruptcy §§ 39-64. 


Reformation of Instruments §§ 12- 


Restitution of stolen goods see Lar- 
ceny §§ 594, 595. 

Self destruction see Suicide § 1. 

Separation see Divorce § 143 note 
17 [e]. 

Services: 
Contracts § 235. 
Work and Labor [40 Cyc 2806]. 

Statements see Witnesses [40 Cyc 
2500]. 

Suretyship see Principal and Surety 
§ 1 text and note 10. 


Trusts § 17. 
Waste § 2. 

76. Savoy v. Art Union, [1896] A. 
C. 296, 305. 


. McManus vy. State, 36 Ala. 285, 
291 [quot State v. Preston, 34 Wis. 
675, 684]. 


78. Kennedy v. Adtna Life Ins. Co., 
72 S.W. 602, 6038, 31 Tex.Civ.App. 509. 


79.  PYESCOUt Va Prescote, sivas 
611, 6125-95 Neg Has 173? 
80. Webster D. [quot Hartingh v. 


Bay Circuit Judge, 142 N.W. 585, 589, 
176 Mich. 289, Ann.Cas.1915B 520; 
Kowalski v. McAdoo, 107 A. 477, 478, 
93 N.J.Law 340; Derden v. State, 120 
S.W. 485, 56 Tex.Cr. 396, 402, 133 
Am.S.R. 986]; Brown v. Farran, 38 
Ohio 140, 153. 


81. Brown v. State, 135 S.E. 765 
766, 36 Ga.App. 84. 
82. McManus v. State, 36 Ala. 


285, 291 [quot State v. Preston, 34 
Wis. 675, 684]. 


83. Brown v. State, 135 SE. 765, 
766, 36 Ga. 84. 


84. Webster D. [quot Derden v. 
State, 56 Tex. Cr. 396, 402, 120 S.w. 
485, 133 Am.S.R. 986]. 
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al;8° done of his or its own accord;*® done of or 
due to one’s own accord or free choice;*? endowed 
with, possessing or exercising will;** free;*® not 
aceidental;°® not compelled, prompted, persuaded, 
or suggested by another;®! proceeding from the 
will,®? from one’s own free will,®? or from the spon- 
taneous operation of the party’s own mind, free from 
influence of any extraneous disturbing cause ;°4 pro- 
duced in or by an act of choice;®° spontaneous ;°® 
unconstrained by external interference, force, or in- 


fluence ;°? unconstrained by the interference of an-. 


508 unimpelled by the influence of another ;°° 


without compulsion.2 However, “volun- 
tary” is not in all instances used in contradistine- 
tion to “compulsory.”? 


Distinguished from ‘willful.’ It has been said 
that “voluntary” is not a synonym of “willful,” and 
that the latter is a word of much greater strength 
than the former,* and that a voluntary act becomes 
willful in law only when it involves some degree of 
conscious wrong on the part of the actor, or at least 
an inexcusable carelessness on his part whether the 
act be right or wrong.® 


Distinguished from “unnecessary.” “Voluntary” 
and “unnecessary” do not express similar qualities or 


other; 
willing ;+ 


85. Webster D. [quot Travelers’ 


Cr. 396, 133 Am.S.R. 986]. 


VOLUNTARY 


attributes, and each involves with it an idea entirely 
separate and distinct from the other. ‘Voluntary” 
is broad enough to include the doing of things which 
may be either necessary or unnecessary, while ‘“un- 
necessary” may include the doing of things where 
the exercise of the will is in no way involved, where 


. there is no choosing as there is in voluntary acts. 6 


In the Philippines “voluntary” implies and in- 


cludes the words con malicia.* 


Voluntary act. A free and intelligent act;® ,an 
act done designedly and not accidentally,® requiring 
the exercise of the will of the actor; an act done in 
obedience to, and regulated by the person who does 
it;1° an intentional act;*! or one which the actor of 
his own will, within the power of choice, determines 
to do or perform;'” something done as the result of 
a choosing, of a judgment pronounced;'* one that 
proceeds from one’s own free will, done by one’s 
choice or of one’s own accord, unconstrained by ex- 
ternal interference, force, or influence, and not 
prompted or suggested by another.14 An act cannot 
be regarded as voluntary where the person doing it 
does it under the control of an insane impulse which 
deprives him of the capacity to govern his own con- 


ae [quot Wass v. Stephens, 28 N.H. 


Ins. Co. v. Randolph, 78 F. 754, 762, 93. Webster D. [quot Kowalaski PLAY ING Vesey 128] 

24 C.C.A. 305; Campbell v. New York|/y, weAdoo, 107 A. 477, 93 N:J.Law [a] Willful denotes “governed by 
Fidelity, etc., Co., 60 S.W. 492, 109 Ky. | 340]; Worcester D.; Imperial D. [cit | the will; without yielding to reason; 
661, 672, 22 Ky.L. 1295; Derden Vv. Gates v. Hester, 1 So. 848, 81 Ala.|obstinate; stubborn; perverse; in- 
State, 120 S.W. 485, 56 Tex.Cr. 396, 357, 3591. f flexible;’ and voluntary means ‘will- 


403, 133 Am.S.R. 986; Thompson v. 
State, 6 Sow. 296; 94 Tex.App. 383, 


94. Johnson y. State, 


65 So. 218, ing; acting with willingness.” Mc- 


386]; Federal Sav. & Ins. Co. v. Ra- 
Ser, 128) NIB Ts nT4) Tolind App. 
295 [quot Travelers’ Ins. Co. v. Ran- 
dolph, 78 F. 754, 24 C.C.A. 305]; Wil- 
HAO Sa Ven Us. 1S. Mutual Acc. Assoc., ot 
N.Y.S. 343, 82 Hun 268, 273. 

@6. Century D. [quot State Off- 
cers’ Retirement, 12 Pa.Dist.&Co. 
2051; Webster D. [quot_Derden v. 
State, 120 S.W. AS BOL MOO xae Gannon Gy 
402, 133 Am.S.R. 986]; Worcester D.; 
Imperial eer ert Gates v. Hester, 1 
So. 848, 8) Ala. 357,. 359); Brown. v. 
Farran, 3 Ohio 140, 153. 


87. Century D. [quot State Offi- 
cers’ Retirement, '12 Pa.Dist.&Co. 
205]. 

88. Brown v. State, 135 S.H. 765, 
766, 36 Ga.App. 84. 

89. Century D. [quot State Offi- 
cers’ Retirement, 12 Pa.Dist.&Co. 
'205]1; Webster D. [quot Derden v. 
State, 120 S.W. 485, 56 Tex.Cr. 396, 
402, 133 Am.S.R. 986]; Webster Int. 
Sy Teit Tietjen v. Heber, 171 P. 928, 
54 Mont. 486]. 


90. Century D. [quot Kennedy v. 
7Mtna Life Ins. Co., 72 S.W. 602, 31 
Tex.Civ.App. 509, and cit Riley v. In- 
terstate Business Men’s Accident Co., 
(lowa) 152 N.W. 617, 622]; Webster 
D. [quot Derden v. State, 120 S.W. 
485, 56 Tex.Cr. 396, 402, 133 Am.S.R. 


9861; Williams v. U. S. Mutual Ace. 
Ass'n, 31 N.Y.S. 348, 82 Hun 268. 
91. Century D. [quot State Offi- 


cers’ Retirement, 12 Pa.Dist.&Co. 
205]; Worcester D.; Imperial D. 
[both cit Gates v. Hester, 1 So. 848, 
81 Ala. 357, 359]; Webster D. [quot 
Derden v. State, 120 S.W. 485, 56 Tex. 
Cr: 396, 402, 1388 Am.S.R. 986]. 


92. Century D. [quot State Offi- 
cers’ Retirement, 12 Pa.Dist.&Co. 
205]; Webster Int. D. [cit Tietjen v. 
Heberlain, 171 P. 928, 54 Mont. 486; 
Derden v. State, 120 S.W. 485, 56 Tex. 


107 Miss. 196, 51 L.R.A.N.S. 1183. 


95. Webster D. [quot Hartingh v. 
Bay Circuit Judge, 142 N.W. 585, 589, 
176 Mich. 289, Ann.Cas.1915B 5201]; 
Webster Int. D. [cit Tietjen v. He- 
ber, 171 P. 928, 54 Mont. 486]; Wor- 
cester D.; Imperial D. [cit Gates v. 
Hester, 1 So. 848, 81 Ala. 357, 359]; 
Derden v.. State, 120 S.W. 485, 56 
MEX Ouse VOne) Moe AT, Sekt NOS On 


96. Webster D. [quot Hartingh v. 
Bay Circuit Judge, 142 N.W. 585, 587, 
176 Mich. 289, Ann.Cas.1915B 520; 
Derden v. State, 120 S.W. 485, 56 Tex. 
Cr. 396, 402;.1383- Am-SiR. O86). 


97. Century D. [quot State Offi- 
cers’ Retirement, 12 Pa.Dist.&Co. 
205]; Worcester D.; Imperial D. 
[both cit Gates v. Hester, 1 So. 848, 
81 Ala. 357, 359]; Brown v. State, 135 
SB. 765; 766, 36 Ga.App. 84 


98. Webster D. [quot imerdee v. 
State, 120, S.W. 485, 56 Tex.Cr.. 396, 
402, 183 Am.S.R. 986]. 


99. Webster D. [quot Derden v. 
State, 120 S.W.' 485, 56 Tex.Cr. 396, 
402, 133 Am.S.R. 986]. 


1. McManus v. State, 36 Ala, 285, 
291°’ [quot State v. Preston, 34 Wis. 


675, 684];° Brown vy. Farran, 3 Ohio 
140, 153. 

2. Webster Int. D. [cit Tietjen v. 
Heberlein, 171 P. 928, 54 Mont. 486]; 
Brown v. Farran, 8 Ohio 140, 1528; 
Amsden y. Danielson, 385 A. 70, 19 
Rib d88, Doo. 

3. Duttle v.. People, 79 PRP. 1035 


1088). 88) Colo. 243) 70) LERNAes.0 3 


Ann.Cas. 518. 


4, Roberts v. United States, 126 F. 
SOT e903; Gd CiC Anne 2277 [quot and 
adopting definition in McManus vy. 
State, 36 Ala. 285, 291]; McMorris y. 
Howell, 8d NeY.S. 1018, 1021, °89' Apps 
Div. 272 [cit Wass v. Stephens, 28 
N.E. 20) d28nGNuy. 123] 3. People v. 
Gillies, 109 N.Y.S. 945, 946, 57 Misc. 


Manus v. State, 36 Ala. 285, 291. 


5. State v. Meek, 127 N.W. 1023, 
1024, 148 Towa 671, 31 L.R.A.NS. 566, 
Ann.Cas. 1912C 1075. 


6. Travelers’ Protective Ass’n v. 


ones, 127 N.E. 783, 784, 75 Ind.App. 


[a] “hey are not similar attri- 
butes, such as ‘hidden’ and ‘conceal- 
ed, and cannot be so construed.” 
Travelers’ Protective Ass’n v. Jones, 
12°77 ON. ES 1083) “0845 75° TndiiAipp.) 29; 


7 U.S. v. Ah Chong, 15 Philippin 
ee 495. So aes 


8. U.S. v. Ah Chong, 15 Philippine 
488, 495 [cit Pacheo Codigo Penal, 
vol 1 p 74]. 


9. Lehman v. Great Hastern Cas- 
ualty, ete; Co., 89. N.Y.S. 912; % App: 
Div. 424, 429. 

10. Lehman y. Great Eastern Cas- 
ualty Co., supra. 


11. State v. Meek, 127 N.W. 1023, 
1024, 148 Iowa 671, 31 L.R.A.N.S, 566, 
Ann.Cas.1912C 1075; Dillon v. Conti- 
nental Casualty Co., 109 S.W. 89, 130 
Mo.App. 502; 5073-0. S. vy. Ah. Chrong, 
15 Philippine 488, 495. 


12. Federal Sav. & Ins. Co. v. Ra- 
ger, A228 N.B. a3, 774, 75 Ind Apo. 
295 [quot Union Casualty Co. v. Har- 
roll, 40 S.W. 1082, 98 Tenn. 596, 60 
Am.S.R. 873]. See Bradford v. ‘Gar- 
son, 137 So. 426, 428, 223 Ala. 594; 
County Canvassing Board of Pri imary 
Plections of Hillsborough County vy. 
Lester, 118 So. 201, 202, 96 Pla. 484; 
Gillette v. Wiley, 19 N.E. 287, 126 
Ill, 310, 323, 9 Am.S.R: 587; Dillon’ vy. 
Continental Casualty Co., 109 S.w. 
89, 91, 180 Mo.App. 502, 507; ‘Wiese 
v. Polzer, (Wis.) 248 N.W. 113, 116. 


13. Travelers’ Protective Ass’n y. 
Rome, 127 N.E. 783, 784, 75 Ind.App. 


14. Derden v. State, 120 S.W. 485, 
BGs Nex Cry" 396, £133 Am.S.R. 986. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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| VOLUNTARY—VOLUNTAS DONATORIS IN CHARTA, ETC. 


duct in accordance with reason.15 “Voluntary,” 
as technically employed in the law, may mean gra- 
tuitous,'® or without valuable consideration.!? 


Voluntary conveyance.'8 A conveyance without 
any valuable consideration.?® 


Voluntary deed.2° One given without any valu- 
able consideration, as that term is defined by law;7! 
one founded merely on a good, as distinguished from 
a valuable, consideration, on motives of generosity 
and affection, rather than on a benefit received by 
the donor, or detriment, trouble, or prejudice to the 
donee.?? 


Other phrases: “Being voluntary,’?* “free and 
voluntary,”** “free and voluntary character,”?° “free 
and voluntary confession,’’?® “not accidental or vol- 
untary,”?* “not voluntary,”?*® “not voluntary in such 
a sense as to constitute a waiver,’’?® “payment is 
deemed voluntary,”®° “payments voluntary and pay- 
ments under duress,”?+ “regarded as voluntary,’”?? 
“statutes governing voluntary deposit,”?* “voluntary 
absence,”’** “voluntary acceptanee,”?> “voluntary 
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and uninterrupted absenee,”*® “voluntary annu- 
ity,”°*. “voluntary blindness,’’?8 “voluntary ces- 
sion,”®® “voluntary character of such a statement,’’*° 
“voluntary compact,’’4! “voluntary confession or 
statement,”42 “voluntary contract,’*® “voluntary 
contributions,’’*4 “voluntary disponee,”’*® “voluntary 
disposition,”*® “voluntary entry of appearanee,’’** 
“voluntary grants of land,’’*® “voluntary in law,’”’4® 
“voluntary instrument,’>° “voluntary in the true 
sense,”°! “voluntary liquidation,”®? “voluntary or 
without valuable consideration,”°*® “voluntary obliga- 
tions,”°* “voluntary over exertion,”’®® “voluntary 
payment of illegal taxes,”°® “voluntary return,”°? 
“voluntary sacrifice,”’°’ “voluntary separation,’’>? 
“voluntary service,’®°® “voluntary  settlement,’’®1 
“voluntary stranding,’°®? “voluntary surrender,” *%* 
“voluntary taking of the poison,”*®4 “voluntary trans- 
fer,”’®° “voluntary validity,’®® and “voluntary with- 
drawal.” , 


VOLUNTAS DONATORIS IN CHARTA DONI 
SUI MANIFESTE EXPRESSA OBSERVETUR.°* 


4 


15. Howle v. Eminent Household 
of Columbian Woodmen, 176 S.W. 313, 
314, 118 Ark. 226. 

16. Coates & Hopkins Realty Co. v. 
Kansas City T. Ry. Co., (Mo.) 43 SW. 
(2d) 817, 821. 

17. Webster D.; Black L. D. [both 
eit Central Trust Co. v. Avis, (W.Va.) 
164 S.E. 518, 514]; Coates & Hopkins 
Realty Co. v. Kansas City T. Ry. Co., 
(Mo.) 48 S.W.(2d) 817, 821. 

18. “Conveyance” 13 C.J. p 896. 

As affecting rights of creditors see 
Fraudulent Conveyances §§ 247-255. 

19. Bump Fraudulent Conveyances 
§ 238 [quot Commercial Bank of 
Boonville v. Kuehner, 115 S.W._510, 
511, 135° Mo:.App. 63]; Hnelish> v. 
Brown, 219 F. 248, 256; Polk County 
Nat. Bank v. Scott, 132 F. 897, 899, 66 
C.C.A. 51; Allen v. Overton, 94: So. 
477, 480, 208 Ala. 504; Security Trust 
Co. v. Silverman, 292 P. 636, 210 Cal. 
578, 579; Smith v. Edwards, (Utah) 
1% P.(2d) 264, 267. : 

20. “Deeds” 18 C.J. p 135 et seq. 

Validity of as against attacking 
creditors see Fraudulent Conveyances 
§§ 247-255. 

21. London v. G. 
Brass Works, 72 So. 359, 363, 197 Ala. 
16. 

Valuable consideration defined see 
Contracts § 144. 

22, Pippin v. Tapia, 42 So. 545, 547, 
148 Ala. 353 [cit Early & Lane v. Ow- 
ens, 68 Ala. 174; Bibb v. Freeman, 
59 Ala. 615]. 

Good and valuable consideration 
distinguished see Contracts § 166. 

Sufficiency of consideration gener- 
ally seo Deeds §§ 43-46. 


23. State v. Priest, 103 A. 359, 362, 
117 Me. 223. 


24. People v. Brockett, 161 N.W. 
991, 993, 195 Mich. 169; State v. Par- 
sons, 152 S.H. 745, 746, 108 W.Va. 705; 
State v. Rush, 150 S.H. 740, 741, 108 
W.Va. 254. 

25. Johnson v. State, 65 So. 218, 
107 Miss. 196, 207, 51 L.R.A.N.S. 1183. 


26. People v. Vinci, 129 N.E. 193, 
195, 295) Ill. 419. 

27. Gambrell v. Commonwealth, 
113 S.W. 476, 480, 130 Ky. 518. 


28. Import Chemical Co. v. Forster 
& Gregory, 158 N.Y.S. 409, 412, 172 
App.Div. 406. 


L. Anderson | 


_29. Coca Cola Bottling Works vy. 
Simpson, (Miss.) 130 So. 479, 481. 


30. Northcross v. Miller, (Ark.) 43 
S,W.(2d). 734, 735. 

31. Hubbard v. Jones, 229 P. 516, 
518, 103 Okl. 276 [quot Swift Co. v. 
United States, 4 S.Ct. 244, 111 U.S. 28, 
oe bed: 341]. See also Payment 280- 

32. Carroll County v. Richardson, 
54 Ind. 153, 156; Amsden v. Daniel- 
son, 35 A. 70, 19 R.I. 538; 535. 


33. New Orleans Public Service v. 
Stewart, 119 So. 435, 437, 9 La.App. 
519, 

34. Derden v. State, 120 S.W. 485, 
488, 56 Tex.Cr. 396, 133 Am.S.R. 986. 


35. Halsell v. Renfrow, 78 P. 118, 
124, 14 Okl. 674, 2 Ann.Cas. 286. 


36. See Scott v. Clayton, 8 N.W. 
U7, ba pWiiss aS on 9a" 

37. Crespigny v. Wittenoom, 
R. 790, 798, 100 Reprint 1304. 

38. See Robinson vy. Robinson, 
[L903] PS 155. 

39. State v. Genese, 130 A. 642, 645, 
102 N.J.Law 134; In re Boulevard in 
Queens Borough, City of New York, 
173. N-Y.S. 28, 31, 185" App. Div. 315. 


4 T. 


40. Murphy v. U. S., 285 F. 801, 
807. 
41. Macqueen y. Frackelton, 8 


Austr.C,L.R. 673, 679. 


42. State v. Hoskins, 36 S.W.(2d) 
909, 910, 327 Mo. 3138. 


43. Eaves v. Fears, 64 S.E. 269, 131 
Ga. 820, 821. 

44. Savoy v. Art Union, [1896] A. 
Cc. 296, 305; Reg. v. Manchester, 16 
Q.B. 449, 460, 71 E.C.L. 449, 117 Re- 
print 951; St. Anne Parish v. Linnean 
Soc.) 3 E.&B. 798; 805, 77 E.C.L: 798, 
26 Eng.L.&Eq. 217; Hornsey School 
of Arts v. Edmonton Union, 94 L.T. 
Rep.N.S. 203, 206. 

45. Home v. Belhaven, [1903] A. 
Cy 32%, 38435 

46. Bird & Co. v. Inland Revenue 
Commissioners, [1925] S.C. 186. 


47. Caldwell v. Dodge, 15 S.W.(2d) 
318, 321, 179 Ark: 235. 


48. Coates, etc., Realty Co. v. Kan- 
sas City Terminal R. Co., (Mo.) 43 
S.W.(2d) 817, 821. 

49. State v. Livingston, (N.C.) 164 
SiH3 933.0233 8: 


50. York v. Leverett, 48 So. 684, 
685, 159 Ala. 529; Morrow y. Arthur, 
106 A. 356, 361, 184 Md. 182. 


51. Brown vy. State, 135 S.E. 765, 
766, 36 Ga.App. 84. 


52. Cheney v. Spooner, 41 Austr.C. 
E.R Se pipes 


53. Hopkins v. White, 128 P. 780, 
785, 20 Cal.App. 234; Oswald v. Nehls, 
84 N.E. 619, 622, 233 Ill. 438; Shan- 
non v. Duffield, 292 S.W. 322, 323, 218 
Ky. 770. 

54. Central Trust Co. v. Avis, CW. 
Va.) 164 S.E. 5138, 514. 

55. “Voluntary over exertion” see 
Accident Insurance § 132 note 44[a]. 

56. Darby v. City of Vidalia, 167 
Ga. 842, 149 S.H. 223. 

57. Prescott v. Prescott, 122 A. 611, 
G2) 9 UNe Oe Mgey hie. 

58. The Margarethe Blanca, 12 F. 
728, 730. 

59. Anonymous, 55 Ala. 428, 431; 
State v. District Court, Ramsey Coun- 
ty, 163 N.W. 509, 137 Minn. 283; San- 
ders v. Sanders, 116 N.W. 176, 135 
Wis. 613, 615. 


60. Carroll County v. Richardson, 
54 Ind. 153, 156. 


61. Rodemeier v. Brown, 48 N.E. 
468, 169 Ill. 347, 359, 61 Am.S.R. 176; 
Shovers v. Warrick, 38 N.E. 792, 152 
PLES So peroo a. 

62. Fowler v. Rathbone, 12 
CUS) 1027 1284 20) bas 28a. 


63. Hartingh v. Bay Circuit Judge, 
142 N.W. 585, 588, 176 Mich. 289, Ann. 
Cas.1915B 520; “Ploof v. Township 
Board of Bangor Tp., 184 N.W. 3, 4, 
168 Mich. 697. 


64. Riley v. Interstate Business 
Men’s Accident Ass’n, (Iowa) 152 N. 
W. 617, 620. 


65. Bell v. Goetter, 17 So. 709, 106 
Ala. 462, 470. 

66. “Voluntary validity” see Trea- 
ties § 7 note 14[a]. 


67. New York Protective Assoc. v. 
McGrath, 5 N.Y.S. 8, 10. 


68. A maxim meaning “The will 
of the donor manifestly expressed in 
his deed of gift is to be observed.” 
Black L. D. [cit Coke Litt. p 21]. 


[a] Applied in: THarp’s Appeal, 75 
Pa. 119, 123; Craige’s Estate, 12 Phi- 
la. (Pa.) 168, 164. 


Wall. 
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VOLUNTAS EST JUSTA SENTENTIA DE EO 
QUOD QUIS POST MORTEM SUAM FIERI VE- 
ELT. 2? 
VOLUNTAS ET PROPOSITUM DISTINGUUNT 
MALEFICIA.”° 


VOLUNTAS FACIT QUOD IN TESTAMENTO 
SCRIPTUM VALEAT."! 


VOLUNTAS IN DELICTIS, NON EXITUS, 
SPECTATUR.*? : 


VOLUNTAS MULTIORUM AD QUOS RES PER- 
TINET CONSENSUS EST.** 


VOLUNTAS REGIS IN CURIA; NON IN CA- 
MERA.‘* 


VOLUNTAS REPUTATUR 
PRO FACTO.7® 


VOLUNTAS STAT PRO RATIONE.’* 


VOLUNTAS TESTATORIS EST AMBULATO- 
RIA USQUE AD MORTEM [AD EXTREMUM 
VITA EXITUM]."* 


VOLUNTAS TESTATORIS HABET INTERPRE- 
TATIONEM LATAM ET BENIGNAM.’® 


VOLUNTAS ULTIMA TESTATORIS EST PER- 
IMPLENDA SECUNDUM VERAM INTENTI- 
ONEM SUAM."® 


VOLUNTATIS NOSTRA JUSTA SENTENTIA 
DE EO, QUOD QUIS POST MORTEM SUAM FI- 


[REPUTABITUR] 


69. A maxim meaning “A will is 
an exact opinion or determination 
concerning that which each one wish- [al 
es to be done after his death.” Black 
eit). 


70. A maxim meaning “Will and 
purpose characterize crimes.” Bur- 


cording to his true intention.’’ 
rill Ly Dy [eit*Coke Witt: p. (322i). 


Applied in Doe v. Earles, 15 
M.&W. 450, 454, 153 Reprint 926. 


80. A maxim meaning “The true 
meaning of our will respecting that 


VOLUNTAS EST JUSTA SENTENTIA, ETC.—VOLUNTEER 


ERI VELIT.*° 


VOLUNTEER.*! One who does or undertakes te 
do that which he is not legally or morally bound 
to do,’? and which is not in pursuance or protection 
of any interest.8? One who intrudes himself into 
matters which do not concern him;** more particu- 
larly, one who enters into service of his own free 
will;8> one who gives his services without'\any ex- 
press or implied promise of remuneration;*® one 
who, acting on his own initiative, pays the debt of an- 
other without invitation, compulsion, or for self- 
protection ;87 one who pays the debt of another with- 
out request, when he is not legally or morally bound 
to do so and when he had no interest to protect in 
making such payment;** one who pays the debt of 
a stranger where he is under no legal obligation to 
do so;8® one who, without any real or supposed 
interest of his own to protect, without the debtor’s 
request, without any agreement with either debtor 
or creditor that he shall be put in possession of the 
ereditor’s rights, and without any equity in his own 
favor, intermeddles and pays the debt;°° also one 
who has received something from a debtor with- 
out consideration therefor.®* It has been said that 
no definition of a volunteer can be given without 
qualification, as each case must be decided .on its 
own merits,°? and a person who, although not obliged 
to do an act, yet has an interest in doing it, is not 
necessarily a volunteer,®°? and one who pays a debt 


Bur- {115 N.W. 636,,103 Minn. 176, 179, 17 


L.R.A.N.S. 334; Missouri, K. & T. Ry. 
Tiber Texas v. Hood, (Tex.) 172 S.W. 


85. Webster D. [quot Continental 
Hose Co. No. 1 v. Fargo, 114 N.W. 
8384, LC ENDS se tae 


a1) 1. D. 


71. A maxim meaning “It is inten- 
tion which gives effect to the wording 
of a will.” Black L. D. 


72. A maxim meaning “The will, 
not the issue, is looked to in crimes.” 
Burrill L. D.: [cit 2 Inst. 57]. 


73. A maxim meaning ‘‘Consent is 
the united will of several persons in- 
terested in one subject matter.” Mor- 
gan Leg. Max. 

74, A maxim meaning “The will 
of the king in his court (of law); not 
in his chamber.’’ Tayler L. Gloss. 

75. A maxim meaning “The will is 
[shall be] taken for the deed.” Bur- 
rill L. D. [cit Broom Leg. Max.]. 


[a] Applied in State v. Frisbee, 55 
S.E. 722, 142 N.C. 671, 674. 


76. A maxim meaning ‘The will 
stands according to the reason.”” An- 
derson L. D. 


[a] Applied in Boylan v. Meeker, 
28 N.J.Law 274, 277 


77, A maxim meaning “The will of 
the testator is ambulatory until 
death. ‘Burrill LL. D: (cit 2); Black- 
stone Comm. p 502]. 

[a] Applied in: Sharp v. Sharp, 
2° Leigh (29 Va.) 249, 258; Sherratt 
v. Bentley, 2 Myl.&K. 149, 162, 7 Eng. 
Ch. 149, 39 Reprint 901; Mathews v. 
Warner, 4 Ves.Jr. 186, 210, 31 Re- 
print 96. 

7g, A maxim meaning “The will of 
a testator has [should have] a broad 


and benignant interpretation.” Bur- 
rill L. D. [cit Jenkins Cent.]. 
79, A maxim meaning “The last 


will of a testator is to be fulfilled ac- 


matter, which every person desires to 

be performed after his death.” Tay- 

ler L. Gloss. 
81. Volunteer: 

Army and Navy § 11 et seq. 

Assumption of risk by see Master and 
Servant § 1011. 

Bona fide purchaser see Cancellation 
of Instruments § 123. 

Bounties § 17. 

Care required of see Carriers § 1323; 
Negligence §.253. 

Compensation for services see Bro- 
kers § 58; Factors § 74. 

Fire company see Municipal Corpora- 
tions §§ 1448-1452. 

Guardian see Guardian and Ward § 19. 

Master and Servant §§ 409, 661-663. 

Officer of court martial see Army and 
Navy § 148. 

Payment by see Money Paid §§ 9, 13; 
Payment §§ 87, 280-292; Taxation 
§§ 1263-1270, 1695. 

Reformation of Instruments § 120. 


Residence of soldier see Attachment 
§ 55 note 92 als 


Subrogation § 27. 


As equivalent to “stranger” see 60 
C.J. p 135 text and note 57. 


82. White v. Great Northern Ry. 
Co., 170 N.W. 849, 850, 142 Minn. 50. 


83. Kelly v. Tyra, 114 N.W. 750, 
115 New. 636, L0sm Minn eh76,7 Tk, 
A.N.S. 334; Nobles v. Texas Indem- 
nity Ins. Co., (Tex.) 24 S.W.(2d) 367, 
369. 


84. Kelly v. Tyra, 114 N.W. 750, 


86. Black L. D. 1213 [quot Con- 
tinental Hose Co. No. 1 v. Fargo, 114 
N.W... 834, 17 N.D. 5, 11; Nobles v. 
Texas Indemnity Co., (Tex.) 24 S.W. 
(2d) 367, 369]; Seavert v. Cooper, 175 
N.W. 19, 21, 187 Iowa 1109; Slate v. 
Henkle, 78 P. 325, 45 Or. 430, 435. 


87. San Antonio Cattle Loan Co. 
v. Blalack & Son, (Tex.) 256 S.W. 974, 
975 [cit Pomeroy Eq. § 921]. 


88. McNamee v. Zimmett, 202 N. 
Y.S. 372, 373, 207 App.Div. 60 [quot 
Irvine v. Angus, 93 F. 633, 35 C.C.A. 
505]; Irvine v. Angus, 93 F. 629, 633, 
35 C.C.A. 501; In re Welton’s Estate, 
253 N.Y.S. 128, 140, 141 Mise. 674 
[quot McNamee v. Zimmett, 202 N.Y. 
S. 372, 373, 207 App.Div. 60, 62. (aff 
147 N.H. 213, 239 N.Y. 602)];. Mis- 
SounTi «kK. & Visa Ry. | Coslen. Lexasa ve 
Hood (Tex.) 172 S.W. 1120. - 


89. McKinnon v. New York Assets 
Realization Co., 217 F. 339, 3438; Lee 
eee ere Peanut Co., (Ga.) 169 

ot ’ . 


90. U. S. Fidelity & Guaranty Co. 
v. McClintock, 26 F.(2d) 944, 948. 


91. Love v. Ardmore Stock Ex- 
change, 82 S.W. 721, 726, 5 Ind.T. 202, 
67 L.R.A. 617, 5 Ann.Cas. 183 (where 
the term was used to designate per- 
sons as against whom equity would 
enforce an equitable assignment or 
lien upon a particular fund). 


92. Commonwealth v. Federal 
Land Bank of Louisville, 11 S.W.(2d) 
698, 699, 226 Ky. 628 [cit Bishpham 
Principles of Equity § 337]. 

9S. Slate v. Henkle, 78 P. 325, 45 
Or. 430, 435. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


VOLUNTEER—VOTE 


at the instance of another is not a volunteer.®4 


In conveyancing. One who receives a voluntary 
econveyanee.°® 


Volunteer prosecutor. One who contributes to a 
fund to be used in the employment of an attorney to 
aid the solicitor general in the prosecution of a per- 
son for an alleged offense for which he stands charg- 
ed, where the attorney renders such aid on trial of 
the case,®® but this is not so of one who has contract- 
ed to guarantee the payment of the fee to be paid by 
the prosecutor to the attorney employed to aid the 
solicitor general in the prosecution of a defendant.?7 


Phrases: “As a volunteer,’’®’ “disabilities of a 
volunteer,”®® “mere volunteer,’! “not a volunteer”? 
“position of a volunteer,’’? and “stranger and volun- 
teer;”’4 also “volunteer firemen.’’® 


VOLUPTUARY. An epicure.® 


VOTE.“ [§ 1] A. As Noun. The word has at 
least three meanings:® (1) A wish, choice, or judg- 
ment of a person or body of persons formally express- 
ed;° the expression of wish, or choice, or preference, 
to the exclusion of the means by which, or method 
through which, that result was accomplished;!° the 


94. Southern Cotton Oil Co. v. Na- 
poleon Hill Cotton Co., 158 S.W. 1082, 
1083, 108 Ark. 555, 46 L.R.A.N.S. 1049. 


95. 2 Bouvier L. D. [quot Mitchell 
v. Mitchell, 40 Ga. 11, 16]. 


W.Va. 716]. 
237 Ky. 380; 
R.A.1916B 931, 


To same effect Common- 
wealth v. Baker, 35 S.W.(2d) 548, 549, 
Brown .v. Smailwoocd, 
153 N.W. 953, 956, 1830 Minn. 492, L. 
Ann.Cas.1917C 474; 
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formal expression of a will, preference, wish, or 
choice! of the voter for or against any measure, any 
law, or the election of any person to office,” or in re- 
gard to any measure proposed, in which the person 
voting has an interest in common with others, either 
in electing a person to fill a certain situation or office ; 
or in passing laws, rules, and regulations;** the wish 
of an individual in regard to any question, measure, 
or choice, expressed by word of mouth, by ballot or 
otherwise;!* (2) that by means of which a wish, 
choice, or judgment is expressed, as by the voice, a 
ballot, or something else;1® (3) the expression of the 
wish, choice, or judgment of a majority by means of 
the voice, a ballot, or otherwise;'® the suffrage, voice, 
or opinion in some matter which is commonly to be 
determined by a majority of voices or opinions of 
persons who are empowered to give them;'* and in 
this third sense the term has reference to the votes 


_collectively,'® as in the phrases “a vote of two- 


thirds,”?® “a vote to expend money,”?° “popular 
vote,”?! “record of the vote,”?? “the county vote,”?* 
“the local option vote,”?* “the Presidential vote,”?° 
“the registered vote,”’?° “the soldiers’ vote,”?7 “the 
true vote,”*> “the vote on the bond proposition,’’?® 
“the vote polled,’’°° “vote of the electors,”*! “vote 


Meyers, 187 S.W. 1159, 1161, 268 Mo. 
580; State ex rel. Sunderwirth v. 
Harper, 30 S.W.(2d) 1039, 1048, 225 
Mo.App. 254; State v. Roper, 66 N.W. 
539, 47 Neb. 417; People v. Pease, 


96. Whitworth v. State, 117 S.E. 
450, 451, 155 Ga. 395; Hewitt v. State, 
109 S.E. 679, 680, 27 Ga.App. 676 [quot 
Lyens v. State, 66 S.E. 792, 133 Ga. 
783]. 

97. Hewitt v. State, 109 S.E. 
680, 27 Ga.App. 676. 

98. Yazoo & M. V. R. Co. v. Mans- 
field, 134 So. 577, 580, 160 Miss. 672; 
Bloss v. Pure Oil Co., 232 N.Y.S. 332, 
333,°133 Misc. 486. 

99. Lucas v. Kelley, 
283,102 Vt. 173. 

1. State Sav. Trust Co. v. Spencer, 
(Mo.) 201 S.W. 967, 969. 

2. Thomas v. Hall, 100 A. 502, 504, 
116 Me. 140. 

3. Armondi v. Lockman, 232 N.Y. 
SS. 635, 133 Misc. 390, 392. 


Savings Bank v. 
178, 16 Ala.App. 


679, 


147 A. 281, 


4. American 
Turner, 80 So. 176, 
602. 

5. ' Seavert v. Cooper, 175 N.W. 19, 
21, 187 Iowa 1109; Nobles v. Texas 
Indemnity Ins. Co., (Tex.) 24 S.W. 
(2d) 367, 369. See also Municipal 
Corporations §§ 1448-1452. 


[a] “Paid firemen” distinguished. 
-—Continental Hose Co. No. 1 v. Far- 
go, 114 N.W. 834, 17 N.D. 5, 10. 


6. See Epicure 20 C.J. p 1298 text 
and note 44. 


7. Generally see Bankruptcy §8§ 
180, 331; Corporations §§ 1383, 1416, 
1810, 1811; Counties §§ 60-64, 113, 
219, 297-303; Municipal Corporations 
§§ 144-148, 772-783, 2453-2455, 3793, 
4069-4083, 4170-4177; Parliamentary 
Law §§ 13-18; Religious Societies §§ 
38-41; Schools and School Districts 
§§ 176-178, 234; Statutes §§ 77-86; 
‘Towns §§ 50-73. 


8. Bourland v. Hildreth, 26 Cal. 
PELE 94s 

9. Webster New Int. D. 

10. Bourland vy. Hildreth, 26 Cal. 
161, 194; Commonwealth vy. Baker, 35 
S.W.(2d) 548, 549, 237 Ky. 380 [quot 
‘Davis v. Brown, 34 S.H. 839, 841, 46 


Attorney General vy. Bickford, 92 A. 
835, 836, 77 N.H. 433, Ann.Cas.1916B 
119; Long v. Commissioners of 
Brunswick County, 106 S.B. 481, 181 
N.C. 146, 150; State v. Barden, 46 N. 
Be 899), 9005877 Wise 601: 10% Gs RvA. 


11. Century D. [quot Warren v. 
Pind, vb9 MAR iiss OO Nv aD. SDs) eo OOs 
Board of Education of Oklahoma City 
v. Woodworth, 214 P. 1077, 1079, 89 
Okl. 192]; Imperial D. 1189 [quot 
Matter of Canada Temperance Act, 9 
Ont. 154, 156]; State v. Roper, 66 N. 
W. 539, 540, 47 Neb. 417; State v. 
Beetedetls 119 N.W. 360, 362, 18 N.D. 


12. Century D. [quot Board of Ed- 
ucation of Oklahoma City v. Wood- 
worth, 214 P. 1077, 1079, 89 Okl. 192]; 
Gillespie v. Palmer, 20 Wis. 544, 581 
[quot State v. Roper, 66 N.W. 539, 540, 
47 Neb. 417; State v. Custer, 66 A. 
306, 28 R.I. 222, 224]. 


13. ‘Century D. [quot Warren v. 
Pim, 59 A. 778, 66 N.J.Eq. 3538, -380]; 
Board of Education of Oklahoma City 
v. Woodworth, 214 P. 1077, 1079, 89 
Okl. 192. 


14. Worcester D. [quot Maynard v. 
Board of District Canvassers, 47 N. 
W. 756, 84 Mich. 228, 240, 11 L.R.A. 
332]; Bourland v. Hildreth, 26 Cal. 
161, 195; Commonwealth v. Baker, 35 
S.W.(2d) 548, 549, 237 Ky. 380; Peo- 
ple v. Pease, 27 N.Y. 45, 57, 25 How. 
Pr. 495, 84 Am.D. 242; State v. Bar- 
den, 46 N.W. 899, 77 Wis. 601, 10:L.R. 
A. 155. 


15. Webster New Int. D. To same 
effect Imperial D. 1189 [quot Matter 
of Canada Temperance Act, 9 Ont. 
154, 156]; Worcester D. [quot May- 
nard v. Board of District Canvassers, 
47 N.W. 756, 84 Mich. 228, 240, 11 L.R. 
A. 332 (cit Bouvier L. D.)]; Bourland 
v. Hildreth, 26 Cal. 161, 194; Seaman 
v. Baughman, 47 N.W. 1091, 1092, 82 
Iowa 216;.Commonwealth v. Baker, 35 
S.W.(2d) 548, 549, 237 Ky. 380; State 
ex rel. Chaney v. Grinstead, 282 S.W. 
715, 718, 814 Mo. 55; Straughan v. 


27 N.Y. 45, 25 How.Pr. 495, 84 Am.D. 
242; State v. Blaisdell, 119 N.W. 360, 
363, 18 N.D. 31; State v. Green, -— 
37 Ohio St. 227, 230; Steinwehr v. 
State, 5 Sneed (Tenn.) 586, 589; Tem- 
ple v. Mead, 4 Vt. 535, 541. 

“Ballot” 6 C.J. p 1173. See also 
Elections §§ 214-217. 


16. Webster New Int. D. To same 
effect Bourland vy. Hildreth, 26 Cal. 
161, 194; Commonwealth v. Baker, 35 
S.W.(2d) 548, 549, 237 Ky. 380. 

17. Worcester D. [quot Maynard v. 
Board of Distriet Canvassers, 47 N.W. 
756, 84 Mich. 228, 240, 11 L.R.A. 332]. 

18. Webster New Int. D. 


19. Warnock v. Lafayette, 
Ann. 419, 420. 


20. Burt v. Municipal Council of 
pauntee: 172 N.E. 230, 231, 272 Mass. 
130. 

21. Bourland v. Hildreth, 26 Cal. 
161, 195; Commonwealth v. Baker, 
35 . SiW.(2d)' 548, 649, 237 Kya 3s0 
[quot Davis v. Brown, 34 S.E. 839, 
841, 46 W.Va. 716]. 


225) Portlandiyé sOneRa Ri Coasv. 
Standish, 65 Me. 63, 68. 


23. Town of Eufaula v. Gibson, 98 
P. 565, 579, 22 Okl. 507. 


_ 24 The King v. Brisbane Licens- 
ee Ex p. Daniell, 28 Austr.C.L. 


25. State ex rel. Chaney v. Grin- 
stead, 282 S.W. 715, 314 Mo. 55, 68. 


26. Long v. Com’rs of Brunswick 
County, 106 S.E. 481, 181 N.C. 146, 148. 


27. In re Meendsen’s BHlection, 5 
Pa. Co. 198, 200. 


28. State v. McLin, 16 Fla. 17, 45. 


29. Powers v. Village of Chisholm, 
178 N.W. 607, 608, 146 Minn. 308. 


30. State v. State Board of Can- 
vassers, 172 N.W. 80, 86, 44 N.D. 126; 
State v. Langlie, 67 N.W. 958, 5 N.D. 
B94Y 59882 ealuskteA® sees 


31. Sauk Centre Bd. of Education 
v. Moore, 17 Minn. 391, 396. 


4 La. 


\ 
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of the people of the county,’®? “vote to raise, or to 
money,”** and “under the: authority of the 


pay, 
Vote 
Distinguished from “ballot.”*® 


casionally used synonymously.** 


Phrases: 
vote,’’?° 


“the requisite three-fourths votes,’ 


NOT 


at such election, 
“votes were duly certified.”°° 


32.. People v. Counts,. 26 P. 612, 
89 Cal. 15, 22; People v. Missouri Pac. 
R. Co., 160 N.E. 82, 84, 328 Ill. 504. 


33. Prince-v. Crocker, 44 N.E. 446, 
166 Mass. 347, 358, 32 L.R.A. 610. 


34 Burt v. Municipal Council of 
Taunton, 172 N.E. 230, 231, 272 Mass. 
130. 


35. “Ballot”: 
Defined 6 C.J. p 1173. 
Generally see Elections §§ 160-200. 


36. Straughan v. Meyers, 187 S.W. 
1159, 1161, 268 Mo. 589; Board of Ed- 
ucation of Oklahoma City v. Wood- 
worth, 214 P. 1077, 1079, 89 Okl. 192 
[quot Clary v. Hurst, 138 S.W. 566, 
104 Tex. 423]. 


[a] Distinction.—‘‘Ballot” is the 
instrument by which a voter exercises 
his choice, election or suffrage, and 
“vote” is his choice or election as 
expressed by his ballot. Straughan 
v. Meyers, 187 S.W. 1159, 1162, 268 
Mo. 589. See State ex rel. Weinberger 
v. Miller, 99 N.E. 1078, 97 Ohio St. 
12, 42, 44 L.R.A.N.S. 712, Ann.Cas. 
19136 761; Board of Education of 
Oklahoma City v. Woodworth, 214 P. 
107.7, 1079, $9 Okl., 192), [quot Clary 
v. Hurst, 138 S.W. 566, 104 Tex. 423]; 
Clary v. Hurst, 138 S.W. 566, 569, 104 
Tex. /.423° Martin v. kullam, 97" A: 
442, 445, 90 Vt. 163; Davis v. Brown, 
34 S.E. 839, 46 W.Va. 716, 723 [quot 
State v. Custer, 66 A. 306, 28 R.I. 222, 
224]. 

37. State v. Doughty, 204 S.W. 968, 
97u, 184 Ark. 435; Commonwealth v. 
Baker, 35 S.W.(2d) 548, 549, 237 Ky. 
380 [quot Davis v. Brown, 34 8.B. 389, 
46 W.Va. 716]; Cashman v. Entwis- 
tle, 100 N.E. 58, 60, 213 Mass. 153; 
Board of Education of Oklahoma City 
v.. Woodworth, 214 P. 1077, 1079, 89 
Okl. 192 [quot Clary v. Hurst, 138 S. 
W. 566, 569, 104 Tex. 423]. 


38. The King v. Brisbane Licens- 
IN SCO wo) A UStr Oda. mos, aee 


39. Kean v. Kerby, 27 Austr.C.L. 
R. 449, 451. 

40. Johnston v. City of Hartford, 
113A. 278, 276, 96> Conn. 142. 


41. Raymer v. Willis, 42 S.W.(2d) 
918, 922, 240 Ky. 634. 

42. Mulcahy v. Payne, 27 Austr. 
CER. AT0 4709) 

43. Town of Hufaula y. Gibson, 98 
565, 580, 22 OK) 507. 


44. Cashman v. Entwistle, 100 N. 
H. 58, 213 Mass. 153, 156. 


While the terms 
“vote” and “ballot” are not synonyms,?® they are oc- 


_“A lawful vote,’’?® “a majority of one 
“a vote or resolution,’’?° 
vote,”*1 “one vote to each candidate;’’#? also “a few 
votes either way,”*? “affirmative: votes of a major- 
ity of those voting,”’*4 “count the. votes,”4> “illegal 
votes,”*® “1311 votes,”’47 “majority of the total votes 
polled,”*® “majority of the votes cast,’”*® “the number 
of votes cast,’°° “the required number of votes,’’>? 
752 “the same num- 
ber of votes,’”’°* “the votes cast for governor,”** “two- 
thirds of the votes east,”°° “votes cast,”>® “votes cast 
“votes of that precinet,’>> and 


VOTE 


noun.°®° 


Phrases: 
vote,”*! “did in 


[§ 2] B. As Verb the word may be used in the 
several senses in, which it has been discussed as a 


“Constitutional right of citizens to 


fact vote,”°? “offering to vote,”®* 


“opportunity to vote,”®4 “properly seeking to vote,’’®® 


“complimentary 


also 


of;”7> and also ‘ 


“voting box,”8’® 


45. U. S. vy. Com’rs of Dubuque 
County, Morr. (Iowa) 31, 33. 
46. Hicks v. Krigbaum, 108 P. 482, 


486, 13. Ariz. 237; Catlett v. Kmnox- 
ville, ete., en Co., 112, “SoW. 659,220 
Tenn. 699, 

47. a Vi COX MO eso Ven -OS, 
271 Mo. 438, 449. 

48. Itasca Independent School 
Dist.. v.: McElroy, (Tex.) 124° Sow. 
LOLI L018. 


49. Bryan y. Lincoln, 70 N.W. 252, 
253, 50 Neb. 620, 35 U.R.A. 752; State 
v. State Board of Canvassers, 172 N. 
W. 80, 87, 44 N.D. 126; Doyle’s Nom- 
ination, 24 Pa.Co. 27, 32. 


50. Catlett v. Knoxville, S. & E. 
Ryn Co,, LI25SW. 659; 563, 120) 7henn: 
699. 

51. Gottstein v. Lister, 153 P. 595, 
88 Wash. 462, 507. 


52. Catlett v. Knoxville, S. & E. 
Ry~, Co, 112 ‘Sow. 559,,561, 120) Tenn. 
699. 


53. State v. Council of Incorporat- 
ed Village of Stryker, (Ohio) 115 N.E. 
1007, 1008. 


54. State v. Blaisdell, 
360, LS) NAD» 3st, 38. 


55. Covina Union High School 
Dist. of Los Angeles County v. Me- 
Clellan, 228 P. 409, 67 Cal.App. 640; 
Incorporated Town of Westville v. 
Incorporated Town of Stillwell, 105 
P. 664, 24 Okl. 892, 895. 

56. Hicks vy. Krigbaum, 108 P. 482, 
13 Ariz. 237,.244; State v.. Blaisdell, 
LL9? NeW, 860, »362,.) 18, NSDS 317.37); 
Westville v. Stillwell, 105 BP. 664, 24 

kl. 892, 900; Mueller v. Holter, 194 
N.W. 844, 845, 46 S.D. 535; Itasca In- 
dependent School Dist. v. McElroy, 
123 SoWe rT 118) 1:03) ‘Tex. 64. 


57. Gottstein v. Lister, 153 P. 595, 
611, 88 Wash, 462, Ann.Cas.1917D 1008. 


58. Incorporated Town of West- 
ville v. Incorporated Town of Still- 
well, 105 P. 664, 667, 24 Okl. 892. 


59. State v. Lasher, 244 P. 809, 812, 
GM OKT u2'03% 

6G. VAs, T, '& Santaw Merk? (Cow v. 
Com’rs of Jefferson County, 17 Kan. 
29, 30; State ex rel. Kansas City v. 
Orear, 210 S.W. 392, 394, 277 Mo. 303; 
Childs v. Hillsborough Blectric Light, 
éted,. Costay sh 271, YOUN SER SB s820 
State v. Moore, 27 N.J.Law 105, 107. 


As noun see supra § 1, 


61. State ex rel. Weinberger v. 
Miller, 99 N.E. 1078, 87 Ohio St. 12, 


119 Naw. 


“qualified to vote,”°® “readiness to vote,”®" “refusal 
to vote,”®* “those who do vote,”’®® “vote a straight 
party ticket,”’° and “would vote for the purchase ;”"! 
“persons voted,”*? “questions to be voted up- 
on,”’7* “voted for officers,’"4 and “voted in favor 
‘all those voting,”7® “duty of vot- 
ing,”?? “persons voting,’ “repeated voting,”7® “two- 

thirds of those voting, "980 “voting by ballot,”s+ and 
“voting on the question. 


[§ 3] ©. As Participial Adjective, the word may 
be so used,** as in the phrases “voting booth,”®® 


9982-83 


“voting district,”’§* “voting * ma- 


34, 44 L.R.A.N.S. 712, Ann.Cas.1913E 
761. i 

62. Yesler v. City of Seattle, 25 
P. 1014, 1016, 1 Wash. 308. 

63. State v. Moore, 27 N.J.Law 
LOD: is 
64. State v. Blaisdell, 119 N.W. 360, 
LSVN.D. 131, FS5: 

65. Kean v. Kerby, 27 Austr.C.L.R. 
449, 457. 

66. State v. Blaisdell, 119 N.W. 
360, 18 N.D. 31, 35; Kean v. Kerby, 27 
Austr.C.L.R. 449, 457. 


67. State v. Blaisdell, 119 N.W. 
360, 362, 18 N.D. 31, 36. 
68. Attorney-General v. Bickford, 


92 A. 835, 836, as N.H. 433, Ann.Cas. 
1916B 119. 


69. Town of Eufaula vy. Gibson, 98 
P. 565, 579, 22: OR). 507: 


70. State ex rel. Weinberger v. 
Miller, 99 N.E. 1078, 87 Ohio St. 12, 39, 
44 L.R.A.N.S. 712, Ann.Cas.1913E 761. 


71. Burt vy. Municipal Council of 
ern: 172 N.E. 230, 231, 272 Mass. 


72. Cass County v. Johnston, 95 U. 
S. 360, 371, 24 L.Ed. 416. 


73. State v. Blaisdell, 
360, 18 N.D. 31, 37. 


74. Powers v. Village of Chisholm, 
178 N.W. 607, 608, 146 Minn. 308. 

75. Hicks v. Krigbaum, 108 P. 482, 
486, 18 Ariz. 237. 

76. Knight v. Shelton, 134 F. 423. 


77. Judd v. McKeon, 38 Austr.C.L. 
R. 380, 386. 


78. Atchison, ete., R. Co. v. Jeffer- 


TELOAMIN AVS 


son County, 17 Kan. 29, 39. See also 
Elections § 12. 
79. Commonwealth v. Baker, 35 S. 


W.(2d) 548, 549, 237 Ky. 380. 


80. State ex rel. Kansas City v. 
Orear, 210 S.W. 392, 393, 277 Mo. 303. 


81. Brisbin v. Cleary, 1 N.W. °825, 
Sateun 107, 108; see also Elections: 

14. 

82-83. Powers v. Village of Chis- 
holm, 178 N.W. 607, 608, 146 Minn. 
ope Gillespie v. Palmer, 20 Wis. 572,. 

84. See cases infra this section. 

85. See DHlections § 206. 

86. Neal vy. State, 102 S.W. 1139), 
51 Dex, Cry S232 

87. Callison v. Peeples, 86 S.E. 635, 
688, 102 S.C. 256, Ann.Cas.1917E . 469. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ee a ee ee ee ee eee Oe 


—_ es oe. 


chine,”’®® “voting mark,’®® “voting papers,’’®° ‘“vot- 
ing place,”®! “voting precinet,”®? “voting square,”?* 


and “voting trust.’ 
VOTER.?°® 


“citizen and voter,”’®? 


Phrases: 


ers,”? “legal voters,’’* “ 


ident voters,’’® 


the voters,”® “voters’ lists,”?° “ 
register,” 


VOTING TRUST.1* Phrases: 


“Choice of the voter,”®® 
“preference of the voter,’’®§ 
“qualified voter,”®® “voter or an elector,” and “vot- 
er’s first preference;”? also “adult residents and vot- 
majority of the voters,”® “res- 
“the number of voters participat- 
ing,”* “three-fifths of the voters,”® “two-thirds of 
voters of the coun- 
ty,”1+ “voters present and voting,”!? and 


“Creating a vot- 


VOTE—VOUCHER 


trusts.7228 


VOUCH.” 


sibility.?? 


“Vvoters’ 


To call upon; 
an authority; to call in to warranty; to call upon 
the grantor or warrantor to defend the title to an 
estate;?° to aver that a thing is true; to rest the 
truth of another’s statement upon our own respon- 


*VOUCHER.?? 
It has been defined as a document which serves to 
vouch the truth of accounts or to confirm and estab- 
lish faets of any kind;?4 a document which shows 
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tioning of voting trusts”;17 also “speaking of voting 


rely upon, or quote as © 


The word has several meanings.”? 


that services have been performed or expenses in- 


ing trust,’’*> “voting trust agreement,’’!® and “sane- 


88. See Hlections § 213. 

~89. Wall v. Pierpont, 240 P. 251, 
255, 119 Kan. 420. See also Elections 
§§ 186-188. 

SCF REPL Vi. 
463, Ds 

91. Callison v. Peeples, 86 S.BE. 635, 
638;,. 102 S.C, 256; Ann.Cas.1917E 469; 
See also Elections § 88. 

92. See Elections § 7 note 64. 

93. 
255, 


Strachan; L.R. 7 Q.B. 


119 Kan. 420. 
94. See Corporations § 1420. 
95. Woter: 
In general see Elections § 12. 
Assistance of see Elections § 218. 
Bribery see Elections §§ 228-229. 
Challenge see Elections § 219. 
Coercion see Elections §§ 231-234. 
Crime See by see Hlections §§ 
Corruption see Elections §§ 226-237. 
Distinguished from: 
Citizens § 1. 
cae iad see Citizens § 1; Elections 
Eligibility to office see Municipal Cor- 
porations § 1019. 
Intimidation see Elections §§ 230-237. 
Qualification or disqualification of see 
Elections §§ 24-52; Municipal Cor- 
porations §§ 92-95; Religious So- 
cieties § 39; Schools and School 
Districts § 182. 


96. Commonwealth y. Baker, 35 S. 
W.(2d) 548, 549, 237 Ky. 380. 

97. Seward v. Revere Water Co., 
87 N.E. 749, 750, 201 Mass. 453 

98. State v.. Blaisdell, 119 N.W. 
360; U3 CINE. tS, 30: 

99. Cass County v. Johnston, 95 U. 


S. 360, 370, 24 L.Hd. 416; State ex 
rel. Holladay v. Rinke, 121 Siw. 159, 
163, 140 Mo.App. 645; Fabro v. Gal- 
lup, 103 Py 274.4 15s NAM 108,712.25 
In re Herman, 96 N.Y.S. 144, 146, 108 
App.Div. 335. See also Wlections ’g 12, 


1. Jones v. School Dist. No. 96, 
289 P. 268, 269, 144 Okl. 10. 

2. Blakey v. Elliott, 41 Austr.C.L. 
R. 502, 505. 


8. Wilson v. State, 35 Ark. 414, 421. 
46 St, Joseph \Tp-iv., Rogers, (16 
Wall. (U.S.) 644, 664, 21 L.Ed. 328; 


State v. Babcock, 22 N.W. 372, 375, 
17 Neb. 188. See also Elections § 18. 

5. Mills v. Hallgren, 124 N.W. 
1077, 146° Iowa 215, 222; Taylor v. 
McFadden, 50 N.W. 1070, 1071, 84 
Iowa 262. 

6. State ex 
Newman v. Clements, 


inf. Barrett ex rel. 
264 S.W. 984, 


*By CAROLAN J. WALSH (Voucher—Wage inclusive). 


Wall v. Pierpont, 240 P. 251, 


987, 305 Mo. 297. 

Yoorluadary. Lett, Chex) 23 Ses 
1006, 1011. : 

3.” Hox cy. City, of. Seattle Souk. 
3879, 381, 48 Wash. 74, 117 Am.S.R. 
NOSE 

9. Board of Education of Winches- 
ter v. City of Winchester, 87 S.W. 768, 


120 Ky. 591. 


10. Bourret v. Prevost, 24 Que.Su- 
per. 236, 240; Wallace v. Languedoc, 
21 Que.Super. 298. 


11. Shearer v. Bay County, 87 N. 


W. 789, 790, 128 Mich. 552; Bradley 
Vis COX l'9 7, S.W. 88, 271 Mo. 438, 447; 
Louisville, etc., R. Co. v. Davidson 
County Ore 1 Sneed (Tenn.) 637, 693, 
62 Am.D, 424. 

12. omar v. St. Paul, 22 Minn. 
400, i 

13. State ex rel. Crow v. Caroth- 


ers, 222 S.W. 10438, 1044, 204 Mo.App. 
209; Dunham v. Ardery, 143 P. 331, 
337, 43 Ok}. 619, L.R.A.1915B 233, Ann. 
Cas.1916A 1148. 


14. See Corporations § 1420. 

15. International 5 B10 Corey. 
State, 206 N.Y.S. 57, 62, 210 App.Div. 
353. 


16. In re Morse, 160 N.B. 374, 376, 
247 N.Y. 290. 

17. Tompers v. Bank of America, 
DATO AINGYE SOs (is) (UO ine AUD De DIV. m OOiLs 

18. In re, Pittock’s Will, 199 P. 633, 
6415, L02I0r. 159, 2%, Ae beR 218, 

19. See also Voucher post. 

20. Black L. D. [cit Coke Litt. p 
70a]. 

[a] In the old writers to vouch a 
case or report is to quote it as an au- 


thority. Black L. D. [cit Coke Litt. 
p 70a]. 
[b] Vouching party into court.— 


Ga. Code (1895), § 5234, provides that 
where a defendant may have a rem- 
edy over against another, and vouch- 
es him into court, by giving notice of 
the pendency of the suit, the judg- 
ment rendered therein will be conclu- 
sive upon the party vouched as to the 
amount and right of the plaintiff's re- 
covery. See Faith v. Atlanta, 4 S.E. 
3, 78 Ga. 779; Western, etc., R. Co. 
v. Atlanta, 74 ‘Ga. 174, 


Notice to maintain and defend title 
see Covenants §§ 96-100. 

Voucher to warranty see Voucher 
post. 

21. People v. Green, 5 Daly (N.Y.) 
194, 199° [cit- Crabbe’s Synonyms 
(Am.Ed. 1833) 441]. 

fa] WVouched by witnesses.—Under 
a statute relating to actions brought 
on bond or note given for the payment 
of money or bills of credit “vouched 


eurred;”° an instrument that attests, 


warrants, main- 


by two witnesses,’ it was said that 
“the phrase . seems-.to import 
the same as _ testified by witnesses 
called into court.’’ Barker y. Coit, 1 


“Root (Conn.) 224. 


22. Matters relating to vouchers: 


Colleges and Universities § 11 text 
and note 46. 


Executors and Administrators §§ 988, 
2474-2476. 


Garnishment § 193. 

Guardian and Ward §§ 370, 371, 2475. 
Larceny § 27. 

Militia § 75. 


Municipal Corporations §§ 123, 
2248, 3029, 3489, 4550. 


Prisons & 113. 


23. People-v. Green, 5 Daly (N.Y.) 
194, 199 [quot In re Gentry’s Estate, 
249 N.Y.S. 293, 309]. 


[a] Derlvation.—The word vouch- 
er is borrowed from the feudal law 
and is often misleading when adopted 
into our modern systems of convey- 
ancing and of actions. Kramer v. 
Carter, 136 Mass. 504, 507. 


24, People v. Green, 5 Daly (N.Y.) 
TOS e-9 9c) in one’ Gentry’s Hstate, 249 
N.Y.S. 293, 309. 


[a] Similar definition.—‘“Book, pa- 
per, document or stamp which serves 
te prove the truth of accounts, or to 
confirm or establish facts of any 
kind.” Century D. [quot State v. 
Moore, 54 N.W. 866, 836 Neb. 579, 583]. 


[b] “It vouches for the truth of 
accounts or estimates.” Chicago 
ieee Bank vy. Elgin, 136 I1].App. 


[c] Woucher of board of su- 
pervisors is that the claim or account 
submitted to them is correct, and 
should be paid as a valid charge 
against the county. But it cannot be 
paid unless the voucher is examined 
and allowed by the auditor, and ap- 
proved by the comptroller. People 
v. Green, 5 Daly (N.Y.) 194, 199. 


“Wouch” see ante. 

Accounting generally see Accounts 
and Accounting 1 C.J. p 588 

25. Chicago First Nat. Bank y. El- 
gin, 136 Ill.App. 458, 464; Camp & Du 


424, 


Puy v. Lauterman, 152 P. 288, 289, 
78 Or. 134. 
[a] “The word voucher would 


seem to mean or imply evidence, writ- 
ten or otherwise, of the truth of a 
fact—that the service had been per- 
formed, or the expenses paid or in- 
curred——not evidence of a legal or 
mental conclusion on the question, 
whether the service or expenses, as- 
suming the service and the expenses 
to have been in fact performed, paid, 
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tains, bears witness.?® 


In connection with disbursement of money, 
“voucher” may be used as having reference to any 
acquittance or receipt, discharging a person, or be- 
a receipt?® or other 
written evidence of the payment of money;?° a writ- 
ten or printed instrument, in the nature of a bill of 
particulars, account, receipt, or acquittance, that 
shows on its face the fact, authority, and purpose of 
disbursement.°° The term covers any acquittance or 
receipt discharging the person or evidencing pay- 


ing evidence of payment ;?7 


ment by him.?1 


It has also been defined as an account book in 
which charges and acquittances are entered.** 
vouchering of a claim means that it has been investi- 


gated, passed on and approved.* 
As common-law process. 


or incurred, are properly county 
charges, or are properly allowable 
when the account for them is pre- 
sented for allowance.’’ People v. 
Haws, £2) “AbbsPre= GN. Yi) 1925/2202; 
21 How.Pr. 117; People v. Green, 5 
Daly (N.Y.) 194, in this case the above 


construction was agreed to only in 
part. 

{b] “Warrant” distinguished.— 
Alexander Lumber Co. v. Farmer 


City, 111 N.H. 1012, 1014, 272 Ill. 264. 


26. State v. Hickman, 8 N.J.Law 
299, 301. 
27. Whitwell v. Willard, 1 Metce. 


(Mass.) 216, 218 [cit Jacob L. D.]. 
“Acquittance” 1 C.J. p 909. 


Zor IGentury.. Dre Lauot" pouateyt Vv. 
Moore, 54 N.W. 866, 36 Neb. 866]; 
Pittsburgh & Shawmut Coal Co. v. 
State, 192 N.Y.S. 310, 315, 118 Misc. 
50 [cit Cyc]. 


[a] A receipt is a voucher of a 
payment but it is not conclusive. 
People v. Green, 5 Daly (N.Y.) 194, 
ie 

“Receipt” 52 C.J. p 1190. 


29. Century D. [quot State 
Moore, 54 N.W. 866, 36 Neb. 866]. 


[a] Unpaid instrument for pay- 
ment.—‘“In no proper sense can an 
instrument for the payment of money 
be called a voucher while it is _out- 
standing and unpaid.’’ Chicago First 
Nat. Bank v. Elgin, 136 Ill.App. 453, 
465. 

30. Robertson’s Guardian v. Fidel- 
ity & Casualty Co. of New York, 12 
S.W.(2d) 298, 300, 227 Ky. 114 [cit 
Cyc]. To same effect People v. Swig- 
ert, 107 Ill. 494, 504; Moore v. Gar- 
neau, 58 N.W. 179, 180, 39 Neb. 511; 
State v. Moore, 54 N.W. 866, 36 Neb. 
579, 583; In re Gentry’s Estate, 249 
N.Y.S. 296, 309, 1389 Misc. 759. 


[a] Similar definition.—‘‘When 
used in connection with the disburse- 
ment of moneys it implies some in- 
strument that shows on what account 
or by what authority a particular 
payment has been made, or that sery- 
ices have been performed which en- 
title the party to whom it is issued to 
payment.” Chicago First Nat. Bank 
v. Elgin, 136 Tll.App. 4538, 465; Camp 
& Du Puy v. Lauterman, 152 P. 288, 
289, 78 Or. 134. 


{[b] Another definition.—‘‘A writ- 
ten instrument showing on what ac- 
count or by what authority particular 
payments of moneys have _ been 
made.” Bissinger & Co. v. Massachu- 


Vv. 


Voucher, at the ancient 
common law, was a process whereby the impleaded 


VOUCHER—VOYAGE 


warrantee might bring in his warrantor as the real 


VoOw.*®® 


Phrase: 


MANET.?® 
The 


party, and thus make him defend the action.** 


An act by which one consecrates or de- 
votes himself absolutely or conditionally, wholly or 
in part, for a longer or shorter time, to some act, 
service, or condition,®® 


“Vow of poverty.’’37 


VOWEL. A letter of the alphabet which is vo- 
calis or sonans, and can be uttered by itself, with- 
out the addition of other letters.?° 


VOX EMISSA VOLAT; 


LITERA SCRIPTA 


VOX ET PRETEREA NIHIL. A phrase meaning 
“A verbal agreement and nothing more.’’° 


VOX POPULI VOX DEI.41 


setts Bonding & Ins. Co., 163 P. 592, 
594, 83 Or. 288. 


31. Chicago First Nat. Bank v. El- 
gin, 136 Ill.App. 453. 465; Camp & Du 
Puy v. Lauterman, 152 P. 288, 289, 78 
OrmLsas 


32. Whitwell v. Willard, 1 Mete. 
(Mass.) 216, 218 [cit Jacoby L. D.]. 

[a] Account books as vouchers.— 
(1) A merchant’s books are the vouch- 
ers of the correctness of his accounts, 
but it is not conclusive. People v. 
Green, 5) Daly -GNFY)= 194,, 1994 © .@2) 
Under a statute providing that when- 
ever a cause is at issue, and it shall 
appear that the trial will require an 
investigation of accounts, or an ex- 
amination of vouchers by the jury, 
the court may appoint one or more 
auditors to hear the parties, and ex- 
amine their vouchers and evidence, 
and state the accounts and make re- 
port thereof to the court, the term 
“voucher” is used to designate an ac- 
count book in which charges and ac- 
quittances are entered. Whitwell v. 
Willard, 1 Metc. (Mass.) 216, 218. 


33. First Trust & Savings Bank v. 
pouthene Indiana Ry. Co., 195 F. 330, 


34. Seyfried v. Knoblauch, 96 P. 
993, 995, 44 Colo. 86; Morgan v. Mul- 
doon, 82 Ind. 347, 352. See also Cove- 
nants §§ 96-100. 


35. “Oath” see Oaths and Affirma- 
tions § 1. 

36. Webster D. 

37. Order of St. Benedict v. Stein- 


hauser, 179 BY 137, 139: 


38; Kinnersley vi, Knott,...% “CoB. 
980, 987, 97 E.C.L. 980, 137 Reprint 
388. 


[a] “Consonant” distinguished. 
Kinnersley v. Knott, 7 C.B. 980, 987, 7 
Di&Li 128, 97 H.C.L. 980, 187 Reprint 
388. 


[b] As christian name.—A vowel 
may be a christian name. Where the 
letter used is a consonant it can only 
be sounded with the aid of a vowel 
and consequently cannot be fairly as- 
sumed to be a name by itself. Kin- 
nersley v. Knott, 7 C.B. 980, 987, 97 
E.C.L. 980, 137 Reprint 388. 

Initials and letters as names gen- 
erally see Names § 9. 

“Consonans” or “Consonant” see 12 
C.J. p 531: 

39. A maxim meaning ‘The spoken 
word flies; the written letter re- 
mains.” Black L. D. [cit Broom Leg. 
Max. ]. 


VOYAGE.*? While the term has a well recogniz- 


[a] Applied in Collins v. Dispatch 
Pub. Co:, 25 A. 546) 1520Pas 187s 1190; 
34 Am.S.R. 636. 

40. See Herron v. Hughes, 25 Cal. 
555, 560; Minter v. Swain, 52 Miss. 
174, 176; Matter of Cardona, 10 Porto 
Rico Fed. 40, 48 (in which cases the: 
phrase is used). 

41. A maxim meaning ‘The voice 
of the people is the voice of God.’ 
Peloubet Leg. Max. 

42. Voyage: 


oh aC ounere of see Seamen §§ 173— 


Alteration of character of see Seamen 
§ 363 text and notes 4-5. 


ee eae ENTS see Marine Insurance 


Capture of vessel during see Seamen 
§§ 179-189. 


Change of see Marine Insurance 8§ 
231-253. 


Condemnation of vessel during see 
Seamen § 181. 


Contract distinguished from see Ship- 
ping § 270 note 63 [b]. 


Death of sailor during see Seamen 8§ 
792-793. 


Delay in: 

General see Marine Insurance §§ 
235, 266-267; Shipping §§ 266, 
374, 754, 779-784. 

Sailing for or arriving at port of 
lading see Shipping § 266. 


Desertion by sailor during see Sea- 
men § 275. 


Destruction of vessel during see Sea- 
men §§ 191-211; Shipping § 683. 


Deviation from see Marine Insurance 
§§ 231-235; Shipping §8§ 374, 532, 
751-778, 834, 929. 

Disablement of sailor during see Sea- 
men § 230. 


Discharge of sailors during see Sea- 
men §§ 64-79, 81-91, 406. 


Discipline during see Seamen §§ 109, 
110. 


Ixpenses of see Shipping § 280. 
Failure to begin see Seamen § 172. 


Food and provisions during see Sea- 
men §§ 119-127. 


Tllegality of see Marine Insurance §§ 
52-57; Seamen § 212. 


Incidents of see Marine 
151-153. 


Meee treatment during see Seamen 
§ 586. 


Misapprehension of see Seamen § 89. 


Insurance §§ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ed meaning,** yet it is susceptible of a certain degree 
of flexibility** and may have different meanings un- 
der different circumstances, depending upon the sub- 
ject to which it relates or the context in which it is 
Standing alone it has no fixed or tech- 
nical meaning; thus it may refer to the outward voy- 
age, the homeward voyage, or to the round trip.*® 
Moreover the term may refer to the enterprise en- 
tered upon and not merely the route taken.*? 
been said that the term always imports a definite 

In its particular apph- 

cation to rights, obligations, and liabilities in regard , 
to seamen,°®® charter parties,®>4 and marine insur- | 


employed.#> 


commencement#® and end.*? 


Mutiny during see Seamen §§ 75, 283. 
Nature of see Seamen § 348. 
Of charter i ippi 
OTOLaT6 DOL. ship see Shipping §§ 
Payment of wages on completion of 
see Seamen § 332. 
Policies on: 
ae see Marine Insurance § 


Duration of risk under see Marine 
Insurance §§ 101-113. 


Warranty of seaworthiness see Ma- 
rine Insurance §§ 206-227. 


Port: 


Not in regular course of see Marine 
Insurance § 234 text and note 5. 


Of discharge of see Shipping § 274. 


Preliminary transit as part of see 
Shipping § 271. 


Regular course of see Marine Insur- 
ance § 234. 


Right of: 
aes during see Seamen § 
38. 


Sailors to discharge during see Sea- 
men § 80. 


Route of see Shipping § 273. 


Seizure of vessel during see Seamen 
§§ 179-189. 


Sickness during see Seamen § 590. 
Stipulations of see Seamen §§ 39-48. 
Termination of by: 

rel of vessel see Seamen §§ 191- 


Unseaworthiness of vessel see Sea- 
men § 202. 
Term of employment for see Seamen 
§ 39 


30 
Trading see Marine Insurance § 91. 


Unseaworthiness of vessel during see 
Seamen § 91. 


Wages of sailors during see Seamen 
§§ 154-156. 


Wrongful discharge of sailors during 
see Seamen §§ 99-107. 


43. In re La Burgogne, 117 F. 261, 
264; Valente v. Gibbs, 6 C.B.N.S. 270, 
284, 95 E.C.L. 270, 141 Reprint 459. 


fa] Derivation.—(1) The word is 
of French origin and originally meant 
“to move afar,” or “go abroad,” as 
applied to persons or things leaving 
the place to which they belonged. 
The word had inherent in it the sense 
of movement, and was originally con- 
fined to a passing from one given spot 
to one other given spot. This was 
the ‘meaning of the word when adopt- 
ed into the English language. The 
Scarsdale, 21 T.L.R. 488, 489. (2) The 
Latin root of the word is “viaggium.” 
aye Mary Adelaide Randall, 93 F. 222, 


44. Valente v. Gibbs, 6 C.B.N.S. 
202 o4, 2 Ooi Oak, 2v0, L4l* Reprint 
459. 

45. 
érale Transatlantique, 


Deslions v. La Compagnie Gén- 
28 S.Ct. 664, 


VOYAGE 


It has 


678, 210 U.S. 95, 52 L.Ed. 973; Valente 
v. Gibbs, 6 C.B.N.S. 270, 284, 95 E.C.L. 
270, 141 Reprint 459. 

[a] “If the context clearly showed 
that it was intended by the parties 
to have a larger meaning than that 
which in common parlance belongs to 
it, we must so construe it. But, un- 
less we can see beyond all doubt that 
the word is not used in its ordinary 
sense, we must give it its generally 
received signification.” Valente v. 
Gibbs, 6 C.B.N.S. 270, 284, 95 E.C.L. 
270, 141 Reprint 459. 

46. The Lucy, 39 Ct.Cl. 221, 224. 
But see Anonymous, 1 F.Cas.No. 449, 
5 Hughes 32 [quot The Laura Mad- 
sen, 84 F. 362, 364] (declaring that the 
term voyage is a technical term). 

{a] MTllustration of various appli- 
cations.—(1) A voyage from Boston 
to Liverpool and the north of Europe, 
and thence directly or indirectly to 
the United States, is one _ entire 
voyage. For descriptive convenience 
we speak of the outward voyage and 
the homeward voyage, and there are 
eases where the application of the 
law is varied accordingly in effect. 
The Lucy,as9)Ct.Cl.) 221, 224) (2) In 
common parlance, each of the trips 
made by a vessel from Havre to New 
York and from New York to Havre, 
without any immediate stops, is a 
separate ‘“‘voyage.’’ Deslions v. La 
Compagnie Générale Transatlantique, 
28 S.Ct. 664, -678, 210 U.S. 95, 52. L.Ed. 
S13: 

47. Friend vy. Gloucester Mut. 
Fishing Ins. Co., 113 Mass. 326, 332. 


48. The Laura Madsen, 84 F. 362, 
364; Anonymous, 1 F.Cas.No. 449, 5 
Hughes 32; Brown v. Jones, 4 F.Cas. 
No. 2,017, 2 Gall. 477, 479; Magee v. 
eee Moss, 16 F.Cas.No. 8,944, Gilp. 
19, 

[a] When voyage begins.—(1) ‘A 
voyage is [begun] when a _ vessel 
quits her mooring in complete readi- 
ness for sea.” Warn vy. Easton, etc., 
Transit +Co.; '2°NLY.S. 620% 6225% (2) 
The voyage commences only when the 
vessel breaks ground or leaves her 
moorings in complete readiness for 
sailing. Bowen y. Hope Ins. Co., 20 
Pick. (Mass.) 275, 279, 32 Am.D. 213. 

When voyage commences: 

As affecting seamen’s rights and ob- 
ligations see Seamen § 4 text and 
notes 91-938. 

In regard to charter party see Ship- 

ping §§ 270-272. 

Under voyage policy see Marine In- 
surance § 101. 

See also Sail 54 C.J. p 1119. 

49. The Laura Madsen, 84 F. 
362, 364; Anonymous, 1 F.Cas.No. 499, 
5 Hughes 32; Brown v. Jones, 4 F.Cas. 
No. 2,017, 2 Gall. 477, 479; Magee v. 


sie Moss, 16 F.Cas.No. 8,944, Gilp. 
219. ; 
[a] When voyage ends.—(1) A 


voyage is ended when the vessel is 
safely moored at her last port of dis- 
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ance,®? the word is elsewhere discussed. 


As transit between two points, the term may be 
employed as referring to the actual transit of a ves- 
sel from port to port;®? the passage by water from 
one port or place to another port or place;°* the 
passage of a ship from one defined port to another ;°° 
a transit at sea from one terminus to another.’® 


As transit between two or more points, the term 
may be employed as referring to the passage of a 
ship over and upon the seas, from one port to an- 
other, or to several ports.°* é 


As round trip, the term may be employed as re- 


charge after a circuitous voyage. 
The Mary Adelaide Randall, 93 F. 222, 
225. (2) The phrase “end of the 
voyage” when construed literally 
means the arrival of the vessel, but 
that such construction would not be 
applied to a note payable out of the 
proceeds of a fishing voyage, since 
the green fish would not be market- 
able at the time of arrival. Bradford 
v. Drew, 5 Metc. (Mass.) 188, 190. 

End of voyage in relation to sea- 
men’s rights and obligations see Sea- 
men § 4 text and notes 94-97. 

50. See Seamen § 4. 

51. See Shipping § 270. 

52. See Marine Insurance § 79 note 
51 [a]. . 

53. The Mary Adelaide Randall, 98 
F. 895, 896, 39 C.C.A. 335 [quot In re 
La Bourgogne, 117 F. 261, 264]. 

{a] This is the strict sense of the 
term.—The Mary. Adelaide Randall, 
O8SE. S95; 89.65 3:9 C.CrAL 335. 

Port to be determined see Marine 
Insurance § 84. 

Voyage to island see Marine Insur- 
ance § 85. 

54. Barker v. McAndrew, 18 C.B. 
N.S. 759, 774, 114 E.C.L. 759, 144 Re- 
print 643. 

[a] Similar definitions.—(1) ‘The 
sailing of a vessel from one port or 


place to another port or place.” Bur- 
gess v. Equitable Mar. Ins. Co., 126 
Mass. 70, 77, 30 Am.R. 654. (2) ‘The 


transit from one place or port to an- 
other.’’ The John Il. Dimmick, 13 F. 
Cas.No. 7,355, 3 Ware 196, 200 “(said 
to be the common and familiar ac- 
ceptation of the word). 


55. The Brutus, 4 F.Cas.No. 2,060, 
2 Gall. 526, 539. 
[a] Each trip a voyage.—Where a 


vessel is engaged in making regular 
trips between ports, each trip is con- 
sidered a separate voyage. In re La 
Bourgogne, 117 F. 261, 264. 


56. The Mary Adelaide Randall, 93 
F. 222, 225 [quot In re La Bourgogne, 
LITE. S2Od, 2645) 


[a] Similar definition.—“‘The 
transit from the terminus a quo to 
the terminus ad quem.’’ Valente v. 
Gibbs, 6 C.B.N.S. 270, 284, 95 E.C.L. 
270, 141 Reprint 459 (the court de- 
claring this to be the general signifi- 
eation of the term). 


[b] A terminus ad quem is essen- 
tially necessary to the legal sense of 
the term ‘‘voyage.” Anonymous, 1 
IF.Cas.No. 449, 5 Hughes 32. 


“At sea’ Synonymous see 5 C.J. p 
1440. 


57. Warn vy. Easton, ete., Transit 
ae 2 N.Y.S. 620, 622 [cit Bouvier L. 


[a] It is not limited to the pas- 
sage of a vessel from one port to an- 
other, but it may include several 
ports. In re, Moncan, 14 F. 44, 46, 8 
Sawy. 350 [cit Bouvier L. D.]. 
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ferring to the: outward and homeward passages of 
a vessel taken together ;°* the passing of a ship from 
home to a given port and back again to home;°? 
the whole course of a vessel before reaching her home 


port.®° 
Phrases: 
7 WA AOe 

voyage,’ ° 


age,’’®> ‘Gnterference with their voyage,’’°/ 
voyage,”°® “on a voyage,”®® 
age,”7° “return voyage,””? “ 


two voyages, going and returning, 


VUG."° 


VULCANITE. A hard rubber compound or sub- 


Several ports see Marine Insurance 
83. 


58. Standard D. 
‘Adelaide Randall, 93 F. 222, 225]. 

[a] Said to be the ordinary sense 
of the term in maritime language. 
sie Mary Adelaide Randall, 93 F. 222, 

iy 

Out and return see Shipping § 291. 


: 59. The Scarsdale, 21 T.L.R. 488, 
89. 


60. Standard D. [quot The Mary 
Adelaide Randall, 93 F. 222, 225]. 


61. Bowen v. Hope Ins. Co., 20 
Pick. (Mass.) 275, 279, 32 Am.D. Duley 


62. See Seamen § 119 note 52 [a]. 


ta Nelson v. Dahl, 12.Ch.D. 568, 
0. 


ta] “Chartered voyage” 
guished.—Nelson vy. Dahl, 
568, 580. 

“Voyage’’ in connection with char- 
tered vessel see Shipping § 270. 


64. Roche v. McCaldin, 20 N.Y.S. 
688, 1 Misc. 174, 175. 


65. Crow v. Falk, 8 Q.B. 467, 471, 
55 WC... 467, 115 Reprint 952; Bruce 
v. Nicolopulo, 11 Exch. 129, 131. 

[a] 
the time after the voyage is com- 
menced. Crow v. Falk, 8 Q.B. 467, 
471, 55 H.C.L. 467, 115 Reprint 952; 
Bruce y. Nicolopulo, 11 Exch. 129, 
ea le 

66. Deslions v. La Compagnie Gén- 
érale Transatlantique, 28 S.Ct. 664, 
678, 210 U.S. 95, 52°. Bd: 973. 


67. Bird v. U. S., 24 F.(2d) 933, 
Whitelaw v. U. S., 9 F.(2d) 1038, 


[quot The Mary 


distin- 
12 Ch.D. 


[a] Meaning actual voyage, as 
distinguished from one existing only 
in desire, or which might possibly or 
Ree ae be undertaken. Bird v. U. 

, 24 F.(2d) 933, 934. 

‘6s. See Marine Insurance § 79 note 
51 [a]. 

69. See Marine Insurance § 104. 

70. See Seamen § 4 text and notes 
99-1. 

vets 
[b]. 

72, Gether v. Capper, 15 C.B. 696, 
702, 80 H.C.L. 696, 139 Reprint 599. 

73. See Marine Insurance § 91. 


74. Anonymous, 1 F.Cas.No. 449, 
5 Hughes 32 [quot The Laura Mad- 
sen, 84 F. 362, 364]. 

75. Deslions v. La Compagnie Gén- 
érale Transatlantique, 28 S.Ct. 664, 
675, 210 U.S. 95, 52 L.Ed. 9738. 


See Shipping § 275 note 11 


“A sailing on the voyage,”°! “by the 
“carrying voyage,’®? “during any voy- 
age performed or part performed.by such ship or ves- 
sel,’°* “during the said voyage,’”®> “for thé voy- 


“receiver of the voy- 
same voyage,’’*? “trad- 
ing voyage,”**® and ‘voyage assumed, a also “fifty 
a year, 
of voyages,’’® and “vessels performing voyages.’’*? 


VS. An abbreviation of Versus.*§ 


The term can apply only to| 


VOYAGE—W 


VULGAR.*? 


stance well known in the mechanical arts.®°® 


The term is one in common use, and 
it has no technical meaning.*? 
fined as coarse,** lacking cultivation or refinement,** 


It is generally de- 


low,*® offensive to good taste or refined feelings: ae 


“new 


INTER LEVES 


75 “cories 


TUR.°° 


76. See Shipping § 201 note 31 [a]. 

77. Millaudon v. Martin, 6 Rob. 
(La.) 534,,541;' Davis v. Houren, 6 
Rob. (La.) 255, 260. 

78. Century D. 

“Versus” see ante. 

79. See Mines and Minerals § 110. 

80. Goodyear v. Rust, 10 F.Cas.No. 
5,584, 6 Blatchf. 229, 230, 3 Fish.Pat. 
Cas. 456. 

[a] Process.—Briefly stated, the 
process producing yvulcanite consists 
or mixing about four ounces of sul- 
phur and one pound of rubber and sub- 
jecting this mixture to not less than 
260° to 270° of heat Fahrenheit, under 
proper conditions of place and time. 
Goodyear v. Rust, 10 F.Cas.No. 5,584, 
6 Blatchf. 229, 3 Fish.Pat.Cas. 456. 


81. Qbscene and vulgar FE ivy dba 
as offense see Obscenity §§ 1 


Vulgar or profane ae as of- 
couse see Proranity § 6 text and notes 

—31. 

Use of vulgar language over tele- 
eon see Telegraphs and Telephones 

$2. Raley v. State, 105 S.W. °342, 
47 Tex.Civ.App. 426, 428. 


83. Webster D. [quot Territory v. 
Kaaikaula, 22 Hawaii 204]; Darnell 
v. State, 161 S.W. 971, 72 Tex.Cr. 

84. Darnell v. State, supra. 


85. Webster D. [quot Territory v. 
Kaaikaula, 22 Hawaii 204]; Darnell 
v. State, [617S.We O71, 72 TexCr- 271, 

86. Webster D. [quot Territory v. 
Kaaikaula, 22 Hawaii 204]; Darneil 
v. State, 161 S.W. 971, 72 Tex.Cr. 271. 


87. See case infra this note. 


{a] Illustration.—In the trial of 
a case under a statute forbidding the 
exhibition of vulgar and obscene pic- 
tures the court defined ‘vulgar’ as 
follows: ‘“ ‘Vulgar,’ as used in this 
charge, means: Mean, rustic, rude, 
low, unrefined. It is used as the op- 
posite of refined, enlightened, and 
scientific.’ In disapproving of this 
definition the appellate court said: 
“vulgar is a word in common use, 
and without a technical meaning. 
Therefore, it can be, and we think 
should be, assumed that its meaning 
is as accurately known to the juror 
as it is to the court. If such assump- 
tion should be indulged, then it was 
entirely unnecessary that the court in 
his charge should have undertaken to 
define the word; but having undertak- 
en to define it, it was incumbent on 
the court to define it correctly with 
reference to its use in the statute.’”’ 
In this case the term should be de- 


271. 


W. An abbreviation of “west,” 


However, the term, as it is used in some statutes, may 
unply indecency or immorality.*? 


VULGARIS OPINIO EST DUPLEX, VIZ.: 
TA INTER GRAVES ET DISCRETAS, QUA MUL- 
TUM VERITATIS HABET, ET OPINIO ORTA 


OR- 


ET VULGARES HOMINES ABS- 


QUE SPECIE VERITATIS.®® 


VULGI OPINIO NUL! 
QUAM RATIO VALEAT.*® 


VULNERA IN MEDIA BONO SAPIA DAN- 


A APUD NOS VERA 


western? 92 


fned to convey such a meaning as 
will accomplish the purpose of. the 
statute—that is the prevention of the 
exhibition of: immoral and indecent 
pictures. Raley v. State, 105 S.W. 
342, 47 Tex.Civ.App. 426, 428. 


88. A maxim meaning “Common 
opinion is of two kinds,, viz.: that 
which arises among grave and dis- 
creet men, which has truth in it, and 
that which arises among light and 
common men, without any appearance 
of truth.”’ Morgan Leg. Max. 


89. A maxim meaning ‘Let popu- 
lar opinion be regarded. as nothing 
among men whose conduct is control- 
led by reason.’’ Morgan Leg. Max. 


90. A maxim meaning ‘Wounds 
may be inflicted even in a court of 
justice.” Morgan Leg. Max. 


91. Taylor v. Wright, 13 N.E. 529, 
Ale 455, 462; Sibley v. Smith; 3 
Mich. 486, 503 [cit Webster Dy and 
quot West Chicago St. Ri Coli ” Peo- 
ple, 40 N.E. 599, 155 Ill. 299, 304]. 


[a] Plain and valid in law.— 
When used in a proper connection this 
abbreviation is plain and valid in law. 
Sibley v. Smith, 2 Mich. 486, 503 [quot 
West Chicago St. R. Co. v. Peopie, 40 
N.E. 599, 155 Ill. 299, 304]. 


[b] “W. 2 of S. E. 4 of sec. 23,” 
meaning “‘the west half of the south- 
east quarter of section 23’’ see Riddle 
v. Messer, 4 So. 185, 84 Ala. 236, 237. 


- -[e]_ W. side.—In Taylor v. Wright, 
13 N.E. 529, 121 Ill. 455, 462, the court 
said: “It is not a question of what 
possible construction might be put 
upon these initials, but, what con- 
struction would be given them by per- 
sons familiar with deseriptions of 
real estate. They are to be construed 
with reference to the known customs 
of those whose duties are to describe 
real estate for the purposes of taxa- 
tion. We are to assume that some 
tangible and, definite quantity was in- 
tended to be described, and we are 
not to be ignorant. as a court, of 
what we would understand as indi- 
viduals. We can not, therefore, un- 
derstand that ‘W. side’ means, as 
counsel contend we might, ‘wrong 
side,’ or ‘wet side,’ because ‘such 


words are never used in describing: 


veal estate for taxation. Such words, 
in that connection, would be utterly 
senseless,’’ 

Use of abbreviation in description 
of land on assessment rolis or books 
Bee Jaxation § 884 text and notes 55— 


“West” see post. 
92. Black L. D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


i 
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W—WAGER OF BATTEL 


and other words of which it is the initial.9? 


WABBLY. Inclined to wabble; wabbling.®4 © 
Phrase: “Out of plumb and wabbly.”?> 
WAER.?® 

WAFER. [§ 1] A. In Connection with Seals.°7 


An adhesive disk of dried paste, made of flour, gela- 
tin, isinglass, or the ike, and coloring matter, used in 
sealing letters and other documents.’ 


[§ 2] B. In Cookery. A circular cake of cooked 
paste, as of flour;°® a small and delicate cake or bis- 
cuit, usually sweetened, variously flayored, and some- 
times rolled up;? a thin cake or biscuit, apparently 
formerly identical with or similar to the modern 
waffle;? a thin flat cake or sheet of paste, usually 
circular in shape;* a very thin light biscuit.* 

WAGE.* [§ 1] A. As Noun. Allowance, com- 
pensation, fruit, hire, meed, pay, reward, or that for 
which one labors;’ payment for services rendered.® 


Phrase: ‘Average weekly wage of $40.’ 

[§ 2] B. As Adjective. 
used adjectively.+° 

Wage broker.‘ Any person, company, corpora- 
tion, or association parting with, giving, or loaning 
money, either directly or indirectly to any employee 


The word is sometimes 


[67 C.J.] 283 


or wage earner, upon the security of, or in considera- 
tion of, any assignment or transfer of wages or sal- 
ary of such employee, or wage earner.'? 


Other phrases: 
earning capacity.” !4 


[§ 3] ©. As Verb. In old English practice. 
give security for the performance of a thing.+® 


*WAGER. As a noun, the word has been defined 
elsewhere in this work.1® Phrases: “A wager or 
a bet,”17 “element of wager,’’!® “in the nature of a 
wager,”!® “transaction becomes a wager,”?° “wager 
of battel,”?* “wager of law;’?? also “limited to bets 
or wagers,”?? and “paraphernalia for the purpose of 
recording or registering bets and wagers.”?4 


“Wage earners,”'? and “wage 


To 


As a verb, or verbal adjective, also the word may 
be employed,*® as in the phrases “thing or sum bet 
or wagered,”’?° “contract relied on is a wagering 


one,”?* “course of wagering,’’?® “saming or wager- 
ing,”’® “restrictions against wagering contracts,’’?° 
“wagering agreement,’*! “wagering contract,”*? 


“wagering or gambling contracts,”?? “wagering or 
speculating on the rise and fall of the cotton mar- 
ket,”°* and “wagering transaction.’ 


WAGER OF BATTEL. Trial by combat.?¢ 


93. Black L. D. Minimum see Master and Servant §§${App.Div. 155; McCann v. McCor- 
94. Webster New Int. D. 324-327; Municipal Corporations § | mack’s Garage, 197 N.Y.S. 19, 20, 203 
ote : ; 1262. ; App.Div. 387. 
95. Kirby Lumber Co. v. Poindex- 2 ae f 
ter, (Tex.Civ.App.) 103 S.W. 439, 440.| Per diem see Municipal Corporations 15. Black L. D. 
‘ : : § 1563 text and note 3. 16. See Gami 
an eee RS MS OS 7. Webster D. [quot Swinehammer Fes We iebcaiset Sag 6 
97. Sufficiency of wafer seal gen-|, % . [qu ‘Bet” distinguished see Gaming § 


erally see Seals § 4 text and note 31. 


Use of wax or paper wafer to affix 
seal of court see Evidence § 1002 note 


. Sawler, 27 N.S. 448, 452]. 35 
“Allowance” 2 C.J. p 1157. 
“Compensation” 12 C.J. p 229. 


17. Toomey vy. Penwell, 245 P. 943, 
945, 76 Mont. 166, 45 A.L.R. 993. 


[e]. “Hire” compared see Hire 29 C.J. p 18. 


Wafer seals not invalidating bonds 
see Municipal Corporations § 4204 
text and note 45. 

$8. Webster New Int. D. 

99. Standard D. [quot U. S. Vv. 
American Railway Express Co., 11 
Cust.A.88, 901. 

[a] “When sweetened called sug- 
ar-wafer.” Standard D. [quot U. S. 
y. American Railway Express Co., 11 
Cust.A. 88, 90]. 


1. Century D. [quot U. S. v. Amer- 
ican Railway Express Co., 11 Cust.A. 
88, 90]. 

2. Webster D. [quot U. S. v. Amer- 
ican Railway Express Co., 11 Cust.A. 
88, 90]. 

fa] Similar definition.—“A cake, 
apparently corresponding to the mod- 
ern waffle, and, like it, served hot. 
Century D. [quot U. S, v. American 
Railway Express Co., 11 Cust.A. 88, 
90]. 

3. Enc. Britannica [quot U. S. Vv. 
American Railway Express Co., 11 
Cust.A. 88, 90]. 


[a] Similar definition.—“A thin 
cake or leaf of paste, generally disk 
shaped.” Century D. [quot U. S. Vv. 


American Railway Express Co., 11 
Cust.A. 88, 90]. 

{b] The characteristic shape of a 
wafer is not that of a cube, but that 
of a thin disk. Hoyt, Shepson & Scia- 
yonw Vv. WS.) 2) Cust.. 17, +9. 

4 Standard D.;[quot U. S: v. 
American Railway Express Co., 11 
Cust.A. 88, 90]. 

5. See also Wages post. 

6. Wage: ) 
Maximum see Municipal Corporations 

§ 1563 text and note 1 


756 note 52 [bl]. 
oh hig eb hid 407k Oar fgg oy ADT Ua le 


aabor generally see Work and La- 
bor [40 Cyc 2804]. 

“Pay? 48 C.J. pba. 

“Reward” see Rewards § 1. 

S$..." Standard 'D. 'Tquot Colyer: ‘wv. 
Foster Screen Co., 133 A. 542, 543, 99 
Nid EG.(34. Cele rCy-e) 3]. 

[a] Especially the pay of manual 
laborers receiving a fixed pay for day, 
week, or month. Standard D. [quot 
Colyer vy. Foster Screen Co., 133 A. 
542, 5438, 99 N.J.Eq. 734 (cit Cyc)]. 


[b] Similar definition.—‘‘That 
which is paid for services rendered.” 
Century D. [quot Matter of Luxton, 
etel, .Co., 54" NUYAS. | 778; “35 cA pp: Div. 
243]. 

9. E. H. Koester Bakery v. Ihrie, 
127 A. 492, 498, 147 Md. 219. 


10. See cases infra this section. 
11. Brokers generally sce Brokers 
§§ 1-9. 


Salary brokerage generally see Usu- 
ry § 45. 

12. Security State Bank of Roy v. 
Melchert, 216 P. 340, 342, 67 Mont. 
535; Costello v. Great Falls Iron 
Works, 196 P. 982, 983, 59 Mont. 417. 

Assignment of wage forbidden see 
Assignments § 40. ; 

Impairment of earning capacity 
generally see Workmen’s Compensa- 
tion Acts § 81. 

13. Manning v. City of New York, 
263 N.Y.S. 790, 791. 

Wage earners under Bankruptcy 
Act see Bankruptcy § 91. 

14. Berenowski v. Anchor Window 
Cleaning Co., 223 N.Y.S. 73,75, 221 


Hult v. Home Life Ins. Co. of 
New York, (lowa) 240 N.W. 218, 227. 

19. Colston v. Burnet, 59 F.(2d) 
867, 869. 


20. Gettys v. Newburger, 


272 F, 
209, 217. 


21. See Wager of Battel post. 
22. See Wager of Law post. 
23. State v. Stolberg, 2 S.W.(2d) 


618, 620, 318 Mo. 958. 


24. Oklahoma Kennel Club v. 
State)~8 BP. (2d) 753, 755,155 Okl.” 933. 


25. See cases infra notes 26, 35. 


26. Welliston Kennel Club yv. Cas- 
tlen, (Mo.) 55 S.W.(2d) 288, 292. 


27. Wolfe v. Andrews, (Tex.) 192 
S.W. 266, 268. 


28. Ware v. Pearsons, 173 F. 878, 
880, 98 C.C.A. 364. 


29. See v. Cohen, 33 Austr.C.L.R. 
174, 177. 


30. Wagner v. G. Gaudig & Blum 
Corporation, 228 N.Y.S. 139, 223 App. 
Div. 254, 259. 


31. Monahan vy. Monahan, 59 A. 
LOO LT 3s WC Vite 1 SS 60 RATS OSs 

32. Dakota Life Ins. Co. v. Mid- 
land Nat. Bank of Minneapolis, 18 Fy 
2d) 9038, 905. See Moving Picture Co. 
of America v. Scottish Union & Na- 
tional Ins. Co. of Edinburgh, 90 A. 642, 
eae 244 Pa. 358. See also Gaming § 

33. Carpenter v. Beal-McDonnell 
& Co., 222 FB. 453, 456. 

34. Cohn y. Brinson, 73 So. 59, 62, 
112 Miss. 348, Ann.Cas.1918E 134. 

35. Stevens v. Freund, 171 N.W. 
300, 169 Wis. 68, 71. 


36. Anderson L. D. (when the ten- 


ant in a writ of right pleaded the 


*By PHILIP H. CRAWFORD JR. (Wager to Waive). 


284 [67 C.J.] 


WAGER OF LAW. An oath taken by a defend- 
ant in an action of debt that he does not owe the 
claim, supported by the oaths of eleven neighbors.** 


It has been said that the word ‘“wa- 
ges” has no fixed definite legal meaning,?® and that 
wages and loss of time are understood to be the 
As generally defined, however, the 
term means compensation for labor or services,*? 
which may be in the form of money paid or other val- 
ue given, such as board, lodging, or clothes;*? com- 
pensation or reward agreed upon by the master to 
be paid to a servant or to any other person hired to 
compensation given to a 


WAGES.?® 


same thing.*° 


do business for him;#? 


general issue and offered to prove it 
hy his champion, and the tender was 
accepted, the tenant produced his 
champion, who, by throwing down his 
glove as a gage or pledge, waged or 
stipulated battel with the champion 
of the demandant. The latter by tak- 
ing up the glove, stipulated to accept 
the challenge). i 


[a] Historical note.—(1) This 
form of trial was introduced into 
England by William the Conqueror 
and originated from the military spir- 
it of that age. It was also resorted 
to in appeals of felony and upon ap- 
provements. See Ashford v. Thorn- 
ton, 1 B.&Ald. 405, 106 Reprint 149. 
(2) “Anciently in England the party 
accused had his choice of being tried 
in one of two manners, by battel, or 
by a jury. And in those times of 
course it was indispensable that -he 
should be put to his election. If he 
chose the trial by battel, he was ac- 
customed to say that he would be 
tried by God; if by a jury, that he 
would be tried by the country. But 
since the trial by battel was abolished 
(as it has been for ages upon indict- 
ments), there can be no trial but by 
a jury; and hence in England, where 
the old form was still retained, the 
refusal to answer that he would be 
triéd by God and the country was 
treated as a refusal to put himself 
upon the inquest in the usual manner, 
and therefore as legally standing 
mute. Now in America, the trial by 
battel was never introduced at aii; 
and the only trial since the first set- 
tlement of the country has always, in 
criminal cases, been by a jury; and 
could not be in any other manner. 
But in England the right of trial by 
battel in certain cases continued down 
to our own day, viz. in cases of ap- 
peals and approvements; and as late 
as the case of Ashford v. Thornton, 
1 B.&Ald. 405, 106 Eng. Reprint 149, in 
1818, was acted upon, though it has 
been since abolished by a recent stat- 
ute’ uw. .S..wv.. Gibert, 625 ..Cas. No. 
15,204, 2 Sumn. 19, 68. 


37. Bouvier L. D. See Childress 
v. Emory, 8 Wheat. (U.S.) 642, 674, 
5 L.Ed. 705 (holding that if wager of 
law ever had any existence in the 
United States it is now completely 
abolished). 

38. Wages: 

Apprentices §§ 82-87. 
Assignment of: 

Generally see Assignments § 37; 
Bankruptcy § 552; Fraudulent 
Conveyances § 27; Infants § 198 
note 78 [a]; Master and Servant 
§ 8314; Seamen §§ 339-346. 

Consideration for see Assignments 
§ 37 note 48 [c]; Fraudulent 
Conveyances § 27. 

Fraudulent intent see Fraudulent 
Conveyances § 27. 


WAGER OF LAW—WAGES 


Assignment of :—Continued 
Future see Assignments § 37; 
Fraudulent Conveyances § 27; 
Seamen §§ 339-346. 


Record of see Assignments § 
note 15 [a], [b] (2), (6), (7). 
Attachment of see Exemptions § 103; 
Garnishment §§ 160, 216-220; Jus- 
tices of the Peace § 204 note 94 [b], 
ted: Parent and Cnild § 92 note 83 
al. 


77 


Custom as to see Customs and Us- 
ages § 6. 
Breuer against see Executions § 


Exemption of see Executions § 943; 
Exemptions §§ 1038-105; Fraudulent 
Conveyances § 63; Garnishment § 
1603 note 68 [c]. 


Garnishment of see Exemptions § 113; 
Garnishment §§ 216-220; Judg- 
ments § 1603 note 68 [ec]. 

Master and Servant §§ 192-347. 

Profits as see Exemptions § 105. 

Seamen §§ 153-547. 

Shipping §§ 386-397. 

39. Berlin Iron Bridge Co. v. Con- 


necticut River Banking Co., 57 A. 275, 
276, 76 Conn. 477. i 


40. Peters v. Kansas City Rys. Co., 
224 S.W. 25, 29, 204 Mo.App. 197. 


41. Employers’ Mut. Ins, Co. v. In- 
dustrial Commission, 219 P. 1078, 
1079, 74 Colo. 201; Delaware, etc., R. 
Co.5v;, Oxford Iron. Co., 33.N.J.Hq. 192, 


201; State v. Duncan, 1 Tenn.Ch.A. 
334, 341. 
42. Schumann v. California Cotton 


Credit Corporation, 286 P. 1068, 1070, 
105 Cal.App. 136; Adcock y. Smith, 
37 S.W. 91, 97 Tenn. 373, 376, 56 Am. 
S.R. 810. 


43,0 Jacobites) Di) Tomlin Ts D: 
(quot Gay v. Hudson Electric Power 
Co., 178 F. 499, 503; Moore v. Heaney, 
14 Md. 558, 563]; Kenny L. D. [quot 
pes v. Mitzel, 8 Pa.Super. 22, 


44. Bouvier L. D., [quot Gay v. 
Hudson River Electric Power Co., 178 
F. 499, 503; Fidelity Ins. Co. v. Shen- 
andoah Iron Co., 42 F. 372, 376; Rus- 
sell v. McGaughey, 147 N.E. 2838, 284, 
82 Ind.App. 624; Bovard v. Kansas 
City, ete., R. Co., 883 Mo.App. 498, 501; 
Hartman v. Mitzel, 8 Pa.Super. 22, 24; 
Henry v. Fisher, 2 Pa.Dist. 71; Fi- 
delity Ins., ete., Co. v. Shenandoah 
Valley R. Co., 9 S.E. 759, 86 Va. 1, 8, 
19 Am.S.R. 858]; Kenny L. D. [quot 
Hartman v. Mitzel, 8 Pa.Super. 22, 
24]; Webster D. [quot The Magnetic, 
293 F. 97; Cane v. New York, 34 N.Y. 
S. 675; Lang v. Simmons,, 25 N.W. 
650, 64 Wis. 525, 529; Swinehammer 
v. Sawler, 27 N.S. 448, 452]; Patten 
Package Co. v. Houser, 136 So. 353, 
356, 102 Fla. 603; Swift Mfg. Co. v. 
Henderson, 25 S.B. 27, 99 Ga. 136; Ford 
& Butterfield v. St. Louis, K. & 


hired person for his or her services;*4 compensation 
paid or to be paid for services by the day, week, 
month, or year,*® or other subdivision of time,*® the 
amount to be ascertained by agreement or the proved 
going rate or market value of the same at the time 
and place rendered;*7 consideration which an em- 
ployer bestows upon one who is serving him in con- 
sideration of his services, and usually a consideration 
in money, and never applied in describing the gain, 
profit, or recompense which accrues to one who is con- 
ducting a business of his own and on his own ac- 
count;*® price paid for labor;4+® reward of labor;®° 
specified sum for a given time of service, or a fixed 


R. Co., 7 N.W. 126, 54 Iowa 7238, 728; 
State v. City of Minneapolis, 219 N. 


W. 924, 925, 174 Minn. 594;. Reddick 
v. Northern Accident Co., 165 S.W. 
354, 357, 180 Mo.App. 277; Ryan v. 


Hook, 34 Hun_(N.Y.) 185, 191; People 
v. Myers, 11 N.Y.S. 217, 218, 25 Abb. 
N.Cas. 368; Adcock v. Smith, 37 S.W. 
9197, PON. Silos: 6 UO 00) “AIM Sob e Os 
Bell v. Indian Live-Stock Co., (Tex.) 
11 S.W. 344, 346, 3 L.R.A. 642; Demp- 
sey v. McKennell, 23 S.W. 525, 2 Tex. 
Civ.App. 284, 286; Cleburne First Nat. 
Bank v. Graham, (Tex.App.) 22 S.W. 
1101, 1102. 


[a] Necessity of personal service. 
—Fidelity Ins., ete, Co. v. Shenan- 
doah Iron Co., 42 F. 372, 376; Fidelity 
Ins., ete., Co. v. Shenandoah Valley 
Re CON SES E759 86 -V aol, vOset ofp aums 
Siok 858; Re Coal Co., 7 Alta.L. 29, 


[b] Necessity of particular rela- 
tions.—The law contemplates a hir- 
ing; and therefore the relation of 
master and servant or of employer 
and employee must exist between the 
parties. Henry v. Fisher, 2 Pa.Dist. 
bats Diller v. Frantz, 17 Pa.Co. 306, 
0 . 


45. Anderson L. D. [quot State v. 
City of Minneapolis, 219 N.W. 924, 
925, 174 Minn. 594; Henry v. Fisher, 
2 Pa.Dist. 71; Adcock v. Smith, 37 S. 
W391, 97 Tenn. 3738, 376, 056sA mes Re 
810]; Kenny L. D. [quot Hartman v. 
Mitzel, 8 Pa.Super. 22, 24]; Gay v. 
Hudson River Electric Power Co., 178 
F. 499, 503; Wilkes-Barre First Nat. 
Bank v. Barnum, 160 F. 245, 247; Cow- 
din v. Huff, 10 Ind. 83. 85 [quot Board 
of School Com’rs v. Wasson, 74 Ind. 
133, 141; Seiler v. State, 65 N.E. 922, 
66 N.E. 946, 67 N.E. 448, 160 Ind. 605, 
618]; Blick v. Mercantile Trust & De- 
posit Co. of Baltimore, 77 A. 844, 846, 
1138 Md. 487; Palmer v. Van Sant- 
voord, 47 N.H. 915, 153 N.Y. 612, 619, 
38 L.R.A. 402; Commonwealth ex rel. 
Wolfe v. Butler, 99 Pa. 585, 542. See 
Phcenix Iron Co. v. Roanoke Bridge 
Co.,* 86'S... '184, 185,169 INGG. 6123 
Diller v. Frantz, 17 Pa.Co. 306, 308. 


[a] “A farmer pays his farm 
hands, in common _ speech, ‘wages,’ 
whether by the day, the week, the 
harvest year.’’ Hamberger yv. Mar- 
Cus 27-Al Ve6Sit 157) “Paw ss ree tena: 
Am.S.R. 719. 


46. Berlin Iron Bridge Co. v. Con- 
necticut River Banking Co., 57 A. 275, 
76 Conn. 477. 


47. Cookes v. Lymperis, 144 N.W. 
514, 515, 178 Mich. 299. 


48. Roberts v. Frank Carrithers & 
Bros., 202 S.W. 659, 661, 180 Ky. 315. 


“Profit” 50 C.J. p 641. 

49. Webster D. [quot The Mag- 
netic, 293 F. 94, 97]. 

50. Webster D. [quot People v. 
Myers, 11 N.Y.S. 217, °218, 25 Abb.N. 


N. W.| Cas. 368]; State v. City of Minneapo- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WAGES 


sum for a specified piece of work;5! stipulated pay- 
ment for services performed ;°? sum of money peri- 
odically paid for services rendered;** that for which 
one labors;°* that which is paid for a service ren- 
dered;°° what is paid for labor;®* what the laborer 
earns by his own labor.®* The fact that a portion of 
the compensation is to some extent uncertain does 
not make such portion, when actually earned, any 
the less “wages.”°S Also, the term may be em- 
ployed as referring to a gage, a pledge, a stake.*® 
Sometimes the plural form of the word is used as a 
singular.®° 


As implying menial, mechanical, or manual serv- 
ices. In ordinary language,®! and in its ordinary ac- 
ceptation,®? the term is usually restricted to sums 
paid as hire or reward to artisans, mechanics, do- 
mestic or menial servants, and laborers employed in 
manufactories, agriculture, mines, and other manual 
occupations, and usually employed to distinguish the 
sums paid to persons hired to perform manual la- 
bor,®* skilled or unskilled, paid at stated times, and 
measured by the day, week, month, or season;®* and 


[67 C.J.] 285 


accordingly in this sense the term has been defined 
as meaning agreed compensation for services ren- 
dered by workmen, clerks, or servants who serve 
in a menial capacity and who are supposed to be de- 
pendent upon their earnings for their present sup- 
port;°° agreed compensation for services rendered 
in a menial or subordinate capacity ;°*° compensation 
for laborers, artisans, and domestic servants;°7 
compensation paid by the day, week, month, or year, 
for the services of laborers or other subordimate or 
menial employees;°* pay. given for labor, usually 
manual or mechanical, at short stated intervals;°°® 
payment for manual labor, or other labor of menial 
and mechanical kind;*° personal earnings of laborers 
and artisans;‘* recompense for the more menial, 
manual or mechanical form of work, commonly im- 
plying employment for short periods, as a day or 
week;*? sums paid to persons hired to perform man- 
ual labor.7? 


Synonymous terms. It has been said that the 
term is synonymous with “compensation,”’** “debt,”7® 
“earnings,”*® “hire,”?* “recompense,”’7® “remunera- 


' 


lis, 219 N.W. 924, 925, 174 Minn. 594; 
Pennsylvania Coal Co. v. Costello, 33 
Par 240 245) 


51. Winfield D. [quot People v. 
Myers, It N-Y:S. 217, 213 25 AbbeN. 
Cas. 368]; Patten Package Co. v. 
Houser, 136 So. 353, 356, 102 Fla. 603; 
Swift Mfg. Co. v. Henderson, 25 S.E. 
27, 99 Ga. 136; Ford & Butterfield v. 
St., Louis, K. & N. W. R. Co., 7 N.W. 
126, 54 Iowa 723, 728; Champion v. 
Hermitage Cotton Mills, 82 S.E. 672, 
673, 98 S.C. 418. 


[a] “To illustrate: It is customa- 
ry in not a few manufacturing estab- 
lishments to pay employeés for their 
services ‘by the piece,’ and whatever 
is thus earned is doubtless regarded, 
as it certainly ought to be, by both 
employee and employer, as the equiv- 
alent of wages.’ In re Luxton, 54 
N.Y.S. 778, 780, 85 App.Div. 243. 


{b] Term as not implying deter- 
mination of compensation solely on 
basis of time (1) but that it may also 
be determined by the work done, and 
meaning that compensation may be 
estimated either way (Patten Pack- 
age Co. v. Houser, 136 So. 3538, 356, 
102 Fla. 603. See to same effect Ford 
v. St. Louis, K. & N. W. R. Co., 7 N. 
W. 126, 54 Iowa 723, 728), (2) and it 
may be determined by the work done 
(Swift Mfg. Co. v. Henderson, 25 8.E. 
27,99 Ga, 1363.) ‘Adcock v.—. Smith, 
87 S.W. 91, 97 Tenn. 373, 376, 56 Am. 
S.R. 810). 


[ce] Reward for skilled and tun- 
skilled manual labor is none the less 
wages because it is paid for by the 
In re Thomas Deutschle, 182 


piece. 
F. 430, 433. 
52. Webster D. [quot Bovard v. 


Kansas City, etc., R. Co., 83 Mo.App. 


498, 501]; Reddick v. Northern Acci- 
dent Co., 165 S.E. 354, 357, 180 Mo. 
App. 277. 


53. Morse v. Robertson, 9 Hawaii 
195, 197; Com. v. Butler, 99 Pa. 535, 
542; Vare’s Case, 35 Pa.Co. 612. 


54. Webster D. [quot Bovard v. 
Kansas City, etc., R. Co., 83 Mo.App. 
498, 501]; Reddick v. Northern Acci- 
dent Co., 165 S.W. 354, 357, 180 Mo. 
App. 277. 


55. Century D. [quot Gay v. Hud- 
son River Electric Power Co., ey Sees 
499, 502; Swain v. Kirkpatrick Lum- 
ber Co., 78 So. 140, 141, 1438 La. 30, 20 
A.L.R. 665; Matter of Luxton, etc., 


Cor ban NoYsS:, 18, So ADD: Divan 24 3. 
246; Doyle v. City of New York, 132 
INGEST Ce nto le: 

56. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 502; Swain v. Kirkpatrick Lum- 
ber Co., 78 So. 140, 141, 143 La. 30, 20 
A.L.R. 665]. 


57. Diamond T. Motor Car Co. v. 
Patterson, 96 Pa.Super. 305, 310. 


58... dnieres buxton, 54 aN. 178, 
780, 35 App.Div. 243. 


59. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 502]. 


60. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 502]. 

61. Imperial D. [cit Heard v. 
Crum, 18 So. 934, 73 Miss. 157, 159, 55 
Am.S.R. 520; Lang v. Simmons, 25 N. 
W. 650, 64 Wis. 525, 529]. 


62. Speilberger Bros. v. Brandes, 
58 So. 75, 78, 3 Ala.App. 590; Massie 
v. Cessna, 88 N.E. 152, 154, 239 Ill. 
soa 130 Am.S.R. 234, 28 L.R.A.N.S. 
1108. 


63. Webster D. [quot People v. 
Myers, di NeyY.S:, 217, 2185.25" AbbN. 
Cas. 368]; Worcester D. [quot State 
VieeDuncan: | 1 Renn: Chi Aig 334)... 3415 
Lang v. Simmons, 25 N.W. 650, 64 
Wis. 525, 529]; Campfield v. Lang, 25 
ale Sau tials 


“The term ‘wages’ is not applied 
to the remuneration of a high or im- 
portant officer of state, but to that of 
domestic servants, laborers, and per- 
sons of similar description.’’ Green- 
berg v. Laeov, 84 N.Y.S. 930, 932 [quot 
Garden v. Jennings, 9 Q.B.D. 45, 46]. 


64. First Nat. Bank v. Barnum, 160 
BY 245, 2477 


65. People v. Alvarez, 28 Porto 
Rico 882, 889 [cit In re Gurewitz, 121 
F. 982]. 


66. Abbott L. D. [quot People v. 
Myers, 11 N.Y.S. 217, 218, 25 Abb.N. 
Cas. 368;, Adcock v. Smith, 37 S.W. 
91, 97 Tenn. 378, 376, 56 Am.S.R. 810; 


State v. Duncan, 1 Tenn.Ch.A. 334, 
341]. 
[a] As conveying idea of subordi- 


nate occupation.—‘“‘The application of 
the word ‘wages’ to ‘laborers and em- 
ployees certainly conveys the idea of 
a subordinate occupation which is 
not very remunerative; one of not 


much independent responsibility, but 
rather subject to immediate supervi- 
sion.’” Campfield v. Lang, 25 F. 128, 
132 [quot South & North Alabama 
eel Re Co. v. Falkner, 49 Ala. 115, 


67. Wilson v. City and County of 
Denver, 178 P. 17, 19, 65 Colo. 484. 
See Dayton v. Ewart, 72 P. 420, 28 
Mont. 1538, 156, 98 Am.S.R. 549 [quot 
Freeman Executions § 234]. 


€8. Abbott L. D.; Anderson L. D. 
[cit Adcoek v. Smith, 37 S.W. 91, 97 
Tenn. 373, 375, 56 Am.S.R. 810]: Gay 
Wateoson Electric Power Co., 178 F. 


69. Wilson v. City and County of 
Denver, A789 P. 17, 119565: Colow434: 


70. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 502, and cit In re Stryker, 53° N. 
BH. 525, 158 N.Y. 526, 530, 70 Am.S.R. 
489; Cochran v. A. S. Baker Col; «61 
N.Y.S. 724, 30 Mise. 48, 50]. 


71. 20 Man. 238, 
240. 


72. Century D.![quot State v. Dun- 
ean, 1 Tenn.Ch.A. 334, 339]. 


73. Worcester D. [quot Haun v. 
State, 54 P. 130, 132, 7 Kan.App. 509; 
era v. City of New York, 34 N.Y.S. 


74. Webster D. [quot Bovard v. 
Kansas City, S. & M. Ry. Co., 83 Mo. 
App. 498, 501]. 

“Compensation” 12 C.J. p 229. 


75. Delaware, Lackawanna & 
Western R. Co. v. Oxford Iron Co., 33 
N.J.Eq. 192, 201 (as used in a statute 
relating to liens for wages). 


[Debt Limi: J.epeliy oie 


76. Berlin Iron Bridge Co. v. Con- 
necticut River Banking Co., 57 A. 275, 
76 Conn. 477, 481. 


“Earnings” 19 C.J. p 853. 


77. Century D. [quot Gay v. Hud- 
son River Electric Power Co., 178 F. 
499, 502; Swain v. Kirkpatrick Lum- 
ber Co., 78 So. 140, 141, 143 La. 30, 20 
A.L.R. 665]; Webster D. [quot The 
Magnetic, 293 F. 94, 97; Bovard v. 
Kansas City, Ft. S. & M. Ry. Co., 83 
Mo.App. 498, 501; People v. Myers, 11 
N.Y.S. 217, 218, 25 Abb.N.Cas. 368]. 


“Hire” 2:9 C.J.ip 756. 


78. Webster D. [quot The Magnet- 
ic, 293 F. 94, 97]. 


Coupez v. Lear, 
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tion,” *? reward 22 °s! ‘salary,’ =4 Sand 
“Wages,” “salary,” and “hire,” although varying per- 


haps in their scope, express one idea common to them 
all—compensation for personal services of some 


kind.8? 


Term has been distinguished from 
Selena aoe 


1 II84 
tion, 
work.’’88 


“earnings,”’®®  “‘fees,’’6 


Phrases: “Action for wages,”’®® 


ges,”°° “claim for wages,”®! “contracts for wages by 
“current wages,”?3 


the voyage,’’?? 


WAGES 


“stipend.’”’S? 


2 
bor, 


“compensa- 
and 


or monthly wages,”°> “determining the wages, 
“estimating the wages,”’®’? “existing rates and wa- 
ges,”?® “extra or higher wages,”®® “laborers’ wages, 
‘Jaborers who earn wages by their own personal la- 
‘“mate’s wages,”*® “minimum rate of wages 
fixed,”’* “monthly wages,”> “persons hired for wa- 
ges,” “right to libel for wages,’”’’ “servants’ wages, 
“soldiers’ wages,”® “stipulated wages,”’'® “the wages 


196 


1 


198 


clause, 711 “to whom wages are directly paid,” 


“amount of wa- 


“wages due, 


“eurrent wages | or salary,”*7 


and earnings for personal services,’’®* “daily, weekly, 


79. Webster D. 
Kansas City, Ft. S. 
Mo.App. 498, 501]. 

“Remuneration” 54 C.J. p 377. 


80. Webster D. [quot Bovard v. 
Kansas City, Ft. S. & M. Ry. Co., 83 
Mo.App. 498, 501]. 


“Reward” see Rewards § 1. 


81. Webster D. [quot Bovard v. 
Kansas City, Ft. S. & M. Ry. Co.,,83 
Mo.App. 498, 501]; Wilkes-Barre First 
Nat. Bank v. Barnum, 160 F. 245, 247; 
Board of Com’rs v. Trowbridge, 95 P. 
554, 556, 42 Colo. 449; Morse v. Rob- 
ertson, 9 Hawaii 195, 197; ‘Board of 
School Com’rs v. Wasson, 74 Ind. 133, 
142; Hopkins v. Cromwell, 85 N.Y.S. 
839, 841, 89 App.Div. 481; Common- 
wealth ex rel. Wolfe v. Butler, 99 Pa. 
535, 542; Hartman v. Mitzel, 8 Pa. 
Super. 22, 24; Vare’s Case, 35 Pa.Co. 
612; Bell v. Indian Live-Stock Co., 
(Tex.) 11 S.W. 344, 346, 3 L.R.A. 642. 


“Salary” 54 C.J. p 1120. 


82. Webster D. [quot Bovard v. 
Kansas City, Ft. S. & M. Ry. Co., 83 
Mo.App. 498, 501]. 


“Stipend” 60 C.J. p 34. 


83. Shriver v. Carlin & Fulton Co., 
141 A. 434, 438, 155 Md. 51, 58 A.L.R. 
HG Ue 


84. Gay v. Hudson Blectric Power 
Co, 178) EF. 499,503: 


“Compensation” 12 C.J. p 229. 


85. Berlin Iron Bridge Co. vy. Con- 
necticut River Banking Co., 57 A. 275, 
76 Conn. 477, 481; Jenks v. Dyer, 102 
Mass. 235, 236; Dayton v. Ewart, 72 P. 
420, 28 Mont. 153,'156, 98 Am.S.R. 
549 [quot Freeman Executions § 234]; 
People v. E. Remington & Sons, 45 
Hun (N.Y.) 329, 338. 


“Earnings” 19 C.J. p 853. 


86. Wilson v. City and County of 
Denver, 178 P. 17, 19, 65 Colo. 484; 
Cowdin y. Huff, 10 Ind. 838, 85 [quot 
Seiler v. State, 65 N.E. 922, 66 N.E. 
946, 67 N.H. 448, 160 Ind. 605, 618]; 
Blick v. Mercantile Trust, etc., Co., 
77 A. 844, 113 Md. 487, 494; Cochran 
v. A. S. Baker Co., 61 N.Y.S. 724, 30 
Mise. 48, 50 [quot In re Stryker, 53 
N.E. 525, 158 N.Y. 526]. 


“Fee” § 2. 


87. Bouvier L. D. [quot Fidelity 
Ins., etc., Co. v. Shenandoah Valley R. 
WSOn 9 S.E. 759, 86 Va. 1, 19 Am.S.R. 
858]; Gay v. Hudson River Electric 
Power Co., 178 F. 499, 502; Campfield 
v. Lang, 25 F. 128, 132; South, ete., 
R. Co. v. Falkner, 49 Ala. 115, 118; 
Wilson v. City and County of Denver, 
178 P. 17, 19, 65 Colo. 484; McLellan 
v. Young, 54 Ga. 399, 21 Am.R. 276; 
Seiler v. State, 65 N.E. 922, 66 N.E. 
946, 67 N.E. 448, 160 Ind. 605, 619; 
Cowdin v. Huff, 10 Ind. 83, 85; Blick 
v. Mercantile Trust, etc., Co., 77 A. 844, 
113 Md. 487, 494; Bovard v. Kansas 


[quot Bovard v. 
& M. Ry., Co,, 83 


City, ete., R. Co., 83 Mo.App. 498, 501; 
Dayton v. Ewart, 72 P. 420, 28 Mont. 
153, 155, 98 Am.S.R. 549; Delaware, 


etc.; R.' Co. v. Oxford, Iron:,Co.,,.33 IN. 
J.Eq. 192, 202; In re Stryker, 53 N.E. 
525, 158 N.Y. 526, 528, 70 Am.S.R. 489; 
Matter of New York Locomotive 
Works, 26 N.Y.S. 209, 73 Hun 327, 332; 
Myers v. New York, 23 N.Y.S. 484, 69 
Hun 291, 295; Peonle v. E. Remington 
& Sons, 45 Hun 329, 338; Cochran v. 
A. S. Baker Co., 61 N.Y.S. 724, 30 Misc. 
48, 50; Cane v. New York, 34 N.Y.S. 
675; People v. Myers, 11 N.Y.S. 217, 
218, 25 Abb.N.Cas. 368; Hamburger 
ve Corr, 27 A. 681, Lb 74eas Los al3stc3t 
Am.S.R. 719; Com. v. Butler, 99 Pa. 
535, 542; Hartman v. Mitzel, 8 Pa. 
Super. 22, 24; Bell v. Indian Live- 
Stock Co., (Tex.) 11 S.W. 344, 3 L.R.A. 


642; Gordon v. Jennings, 9 Q.B.D. 
45. 

“‘ ‘Wages,’ in its ordinary accepta- 
tion, has a less extensive meaning 


than ‘salary.’ ‘Wages’ is usually re- 
stricted to sums paid as hire or re- 
ward to domestic or menial servants 
and to sums paid to artisans, me- 
chanics, laborers, and others employed 
in various manual occupations.” Mas- 
sio v. Cessna, 88 N.E. 152, 239 Ill. 352, 
359, 28 L.R.A.N.S. 1108) 130: AmiS:R: 
234 [quot Sveilberger Bros. v. Bran- 
des, 58 So. 75, 78, 3 Ala.App. 590]. 


“Salary” 54 C.J. p 1120. 


88. Rex v. Heywood, 1 M&S. 624, 
629, 105 Reprint 233. 


“ ‘Wages’ relates to the quantum of 
compensation, as if So much per week 
or month is agreed to be given for the 
labor of a person; ‘work’ relates to 
the mode _ in which the labor is to be 
performed, as if it is to be done with- 
in a stipulated time.” Rex v. Hey- 
ward, supra. 


“Work” [40 Cyc 2802]. 
89. Doyle v. City of New York, 132 
N.Y.S. 774, 775: 


90. Speilberger Bros. v. Brandes, 
58 So. 75, 79, 3 Ala. App. 590. 


91. Shropshire v. Bush, 27 S.Ct. 
178, 179, 204° U.S. 186, 51 L.Ed. 436; 
Billings v. Bausback, 200 F. 523, 527, 
119 C.C.A. 21; Johnston y. Barrills, 41 
P.656, 27 Or, 261,257, 50 Am.S.R 717, 


92. Swinehammer v. Sawler, 27 N. 
S. 448, 452. 

Right to wages for duration of 
voyage see Seamen § 154. 


93. See Current Wages 17 C.J. p 
410. 

94. Clapp v. Smith, 216 P. 120, 122, 
91 Okl. 84; Mitchell v. Western Cas- 
ualty & Guaranty Ins. Co., (Tex.Civ. 
App.) 163 S.W. 630, 631. 


95. Thompson vy. Passmore, 12 Ss. 
E. 185, 186, 9 Ga.App. 771. 


96. Sullivan v. Anselmo Mining 
Corporation, 268 P. 495, 500, 82 Mont. 


“wages actually paid,’ rages and loss of time,’’+# 
9915 66 


wages earned, 716 “wages, earnings, 


“wages for her personal labor,”!§ 


543. 


97. Sleeman v. Barrett, 2 H.&C. 
934, 941, 159 Reprint 386. 

98. Caledonian Collieries, Ltd. v. 
AustraJasian Coal and Shale Em- 
ployees’ Federation, 42 Austr.C.L.R. 
DL; 1De oe 

99. Shelford vy. Mosey, 
KB. 1154, 158. 

1. Webster D. [quot People v. 
Myers; 11 NVY.S.' 217, 218," 255 Abb. Ne 
Cas. 368]; State v. Duncan, 1 Tenn. 
Ch.A. 334, 341. 

2. Riley v. Warden, 2 Exch. 59, 70, 
154 Reprint 405. 


3. The General Lincoln, 24 F.(2d) 
441, 442. 


4 John Heine & Son, Ltd. v. 
Pickard, -29. Austr.C.L.R. 592, 5963 
Dorman Long & Co., Ltd. v. Thomson, 
21 Austr.C.L.R. 124. 


5. William F. Kasting Co. v. Whit- 


PEQD 7 Tae 


el 159 N.Y.S. 909, 910, 174 ‘App.Div. 
4, 
ce Campfield v. Lang, 25 F. 128, 


7 Ryan v. Hook, 34 Hun (N.Y.) 
185, 190. 

Nature and form of remedy in ac- 
tion for wages see Seamen §§ 442— 
443, 

8 Webster D. [quot People. v. 
Myers, 11 N.Y.S. 217, 218, 25 Abb.N. 
Cas. 368]; State v. Duncan, 1 Tenn. 
Ch.A. 334, 341. 

9. People v. Myers, 11 N.Y.S. 217, 
218; State v. Duncan, 1 Tenn.Ch.A. 
S34, 34 

10. Phoenix Iron Co. v. Roanoke 
ews Co., 86 S.E. 184, 185, 169 N.C. 


ll. Fletcher v. McDonald & Co., 
39 Austr.C.L.R. 174, 182. 


12. Ex parte W. T. Smith Lumber 
Co., 90 So. 807, 808, 206 Ala, 485. 


13. Cuthbertson v. Hobart Corp., 
sO AUStH: Gal Ry 16, 530. 


14 Peters v. Kansas City Rys. Co., 
224 S.W. 25, 29, 204 Mo.App. 197. 


15. United Surety Co. v. lowa Mfg. 
Cony LS AE. Dow Moss PLO Cero om 
Bowling v. Julian Const. Co., 158 S.E, 
165, 166, 110 W.Va. 275; Mullen v. 
Millar, 55 Ont.L. 568, 565. 


1s. Valdosta, M. & W. R. Co. v. At- 
lantic Coast Line R. Co., 98 S.E. 465, 
466, 148 Ga. 842. 


17%. Laird v. Carton, 89 N.E. 822, 
823,,.196) NeY. (1695325 1, ROACN ST Soi: 
Jones. y. Nicoll, 131° N.Y.S. 841.°342; 
72 Misc. 483; Dean vy. Opdyckeé, 276 
P. 545, 546, 151 Wash. 504. 


18. Booth v. Backus, 166 N.W. 695, 


696, 182 Iowa 13819; Mewhirter v. 
Hatten, 42 Iowa 288, 291, 20 Am.R. 


- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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WAGES—WAGON 


“wages of employees,”19 “wages of laborers,’2° 
“wages of the erew,”?! “wages or pay of a Common- 
wealth officer,”?? ‘wages payable to a sailor,”?* 
“weekly wages rates,”?4 ‘week’s wages,’?5 and 
“working for wages.’’?6 


WAGON.?7 [§ 1] A. AsNoun. A generic?* and 
general’® term, including as well vehicles for the car- 
riage of persons as those for the transportation of 
commodities,*® and other species of vehicles by what- 
ever name they may be called;*! a carriage or vehicle 
with four wheels;** a wheeled carriage, a vehicle on 
four wheels,** a kind of vehicle** moving?® or moved 
on four wheels, and usually drawn by horses,*® espe- 
cially one used for carrying freight or merchandise ;37 
a common vehicle for the transportation of goods, 
wares, and merchandise of all descriptions.*® Vehi- 
cles known as “wagons” differ in style, form, and di- 
mensions, depending on the character of the use, the 


Standing in street see Highways § 
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nature of the business, and the pleasure or notions 
of the manufacturer or owner.?® It has been said 
that the term may be used to designate any wheeled 
vehicle intended to be drawn by horses,*°® and in- 
cludes all four-wheeled vehicles, whether covered or 
placed on springs, for whatever use employed, wheth- 
er for the transportation of property or persons.** 


Other terms compared and distinguished. While 
it has been said that “wagon” is synonymous with 
“carriage,”*? it has been distinguished from “auto- 
mobile,”=*" )\“‘bupey, 44 Wear "4) -“ASearriane,’7*¢ 
“cart,’47 “dray,”’48 “hackney coach,”*® “ox cart,”>° 
and “pleasure carriage.”°! 


Phrases: ‘Essentials of a wagon,’®? “one-horse 
wagon,”’°> and “ox wagon’;>4 also “boats, teams, 
wagons, and sleds,”°> and. “ordinary agricultural 


oa, 


meyer, 6 Ohio Dec. (Reprint) 763, 765, 


410; Municipal Corporations § 3881; 


- 19. In re Thomas Deutschle & Co., 
182 F. 430, 431. 
r Street Railroads § 322. 
20. Smith vy. Brooke, 49 Pa. 147, y 
150; Heebner v. Chave, 5 Pa. 115, 117, | Unattended see Highways § 428. 


21. The Jacob Luckenbach, 
(2d) 381, 385. 


22. Commonwealth v. 
Austr.C.L.R. 452, 455. > 


23. Shelford v. Mosey, [1917] 1 K. 
B. 154, 159. 


24 %H. V. McKay Proprietary, Ltd. 
Ve) Liunt=-380 Austric. LAR 30s e392! 
Metropolitan Gas Co. v. Federated 
Gas Employees’ Industrial Union, 35 
Austr.C.l.R. 449, 453. 


25. Clyde Engineering Co., Ltd. v. 
Cowburn, 37 Austr.C.L.R. 466, 474. 


26 Employers’ Mut. Ins. Co. v. In- 
dustrial Commission, 219 P. 1078, 74 


36 F. 


Dalton, 33 


Colo. 201, 203; Greenberg v. Laeov, 
84 N.Y.S. 930,932. 

27. Wagon: 
As: 


Farming utensil see Farming 25 C. 
J. p 675 note 92 [a] (1), (). 

“Merchandise” 40 C.J. p 643 text 
and note 63. 

Motor vehicle see Motor Vehicles 


Collision with see Street Railroads § 
814 note 2 fa]. 

Driver of see Highways § 421; Street 
Railroads § 384. 

Exclusion from public park see Mu- 
nicipal Corporations § 4025. 

Injury: 

By wagon see Highways § 421. 
To wagon see Street Railroads § 
314 note 2 [a]. 

Interference with use of street by 
see Highways § 410. 

Law of road as to see Highways § 
414: Street Railroads § 398. 

Loaded see Street Railroads § 322 note 
44 [a]. 

Obstruction of streets by see Mu- 
nicipal Corporations § 3733. 

Passing in front of car see Street 
Railroads § 318 notes 55, 57 [a] 
(3), (5). atta 

Prohibition of use of see unicipa 
Corporations § 3875 note 21 [b] (1). 

Proximate case of injury see Mu- 
nicipal Corporations § 1840 note 97 
[a]; Negligence § 528 note 12 [al]. 

Proximity to track see Street Rail- 
roads § 318 notes 55, 57 [a] (3), (5). 

Speed of see Highways § 424; Mu- 
nicipal Corporations § 3879. 


Unloading in street see Municipal 
Corporations § 3733. 

sSbphewe highway by see Highways § 
410. 

Weight of load of see Municipal Cor- 
porations § 3876. 

Wheels extending over track see 
Street Railroads § 322 note 44 [b]. 
Width of tires see Municipal Corpo- 

rations § 3878. 


28. U.S. v. One Automobile, 237 F. 
891, 892; Snyder v. North Lawrence, 
8 Kan. 82, 84; Gordon v. Shields, 7 
Kan. 320, 325. 

29. Strycker v. Richardson, 77 Pa. 
Super. 252, 255; Spikes v. Burgess, 27 
N.W. 184, 65 Wis. 428, 431. 


30. Snyder vy. North Lawrence, 8 
Kan. 82, 84. 

[a] Without any great impropriety 
the term “wagon” might be held to 
include a “hackney coach,’ ‘“‘car- 
riage,” “omnibus,” or a “dray.”.-Sny- 
der v. North Lawrence, 8 Kan. 82, 84. 


{b] As broad enough (1) to in- 
clude “buggy.” Snyder v. North Law- 
rence, 8 Kan. 82, 84. (2) “Buggy” 9 
C.J.0p 682. 

31. Strycker vy. Richardson, 77 Pa. 
Super. 252, 255. 


32. Worcester D. [quot Spikes v. 
Burgess, 27 N.W. 184, 65 Wis. 428, 
434). 

33. Webster D. [quot Hamilton v. 
State, 52°N.E.. 419, 421, 22 Ind.App. 
479; Spikes v. Burgess, 27 N.W. 184, 


65 Wis. 428, 431]; Fifth Ave. Coach 
Go. va New. York; 111) N. Yes. 27595776, 
58 Misc. 401 [aff 86 N.E. 824, 194 N.Y. 
19, 26, 21 L.R.A.N.S. 744, 16 Ann.Cas. 
695, 31 S.Ct. 709,221 U.S. 467, 55 L.Ed. 

34. Stichter v. Southwest Nat. 
rae (Tex.Civ.App.) 258 SW. 228, 


35. Strycker v. Richardson, 77 Pa. 
Super. 255. 


36. Imperial D. [quot Spikes v. 
Burgess, 27 N.W. 184, 65 Wis. 428, 
481}; Webster D. [quot Hamilton v. 


State, 52 N.E. 419, 420, 421, 22 Ind. 
App. 479]. 


37. Webster D. [quot Hamilton v. 
State, 52 N.H. 419, 421, 22 Ind.App. 
479; Stichter v. Southwest Nat. Bank, 
(Tex.Civ-App.) 258 S.W. 223, 225]; 
Spikes v. Burgess, 27 N.W. 184, 65 
Wis. 428, 431. 

38. Quigley v. Gorham, 5 Cal. 418, 
63 Am.D. 139 [quot Dulgar v. Hart- 


8 Am.L.Rec. 15]. 


s9. Anderson L. D. [quot Hamilton 
v. State, 52 N.E. 419. 420, 22 Ind.App. 
479]; Spikes v. Burgess, 27 N.W. 184, 
65 Wis. 428. 431- 

40. Luce v. Hassam, 58 A. 725, 76 
Vt. 450, 453. 

41. Rodgers v. Ferguson, 32 Tex. 
538, 534. | . 

[a] Hearse is'a wagon. Anderson 
L. D. [quot Hamilton v. State, 52 N. 
E. 419, 420, 22 Ind.App. 479]; Spikes 
v. Burgess, 27 N.W. 184, 65 Wis. 428, 
431. “Hearse” 29 C.J. p 286. 


42. Luce v. Hassam, 58 A. 725, 76 
Vt. 450, 453. 


43. U.S. v. One Automobile, 237 F. 
891, 892; Whitney v. Weinitz, 190 N. 
y 57,/153 Minn. 162, 165, 28 A.L.R. 
OO. 


“Automchile” 6 C.J. p 867. 

44, Kimball v. Jones, 43 N.W. 74, 
41 Minn. 318, 319; Allen v. Coates, 11 
N.W. 132, 29 Minn. 46; Dingman v. 
Raymond, 8 N.W. 597, 27 Minn. 507. 

“Buggy” 9 C.J. p 682. 
sania Phillips v. Risser, 26 F. 308, 

9. 


“Car” 9°C.J. p, 1233. 


46. Snyder v. North Lawrence, 8 
Kan. 82, 84. 


“Carriage” 9 C.J. p 1294. 


47. Favers v. Glass, 22 Ala. 621, 
624, 58 Am.D. 272; Cone v. Lewis, 64 


Tex. 331, 333, 53: Am.Ri 76%; Rogers 
v. Ferguson, 32 Tex. 538, 535. 

“Cart” 10 C.J. p 12438, 

48. Griffin v. Powell, 64 Ga. 625, 


627; Cone v. Lewis, 64 Tex. 331, 333, 
53 Am.R. 767; Rodgers vy. Ferguson, 
32) Tex. 533, 535. 

CDray 210 CcJeyDetoo. 

49. Quigley v. Gorham, 5 Cal. 418, 
63 Am.D. 139; Snyder v. North Law- 
rence, 8 Kan. 82, 84; Edgecomb v. 
His Creditors, 7 P. 533, 19 Nev. 149, 
154, { 
“Wackney coach” see Hackney 29 C. 
J. p 202 text and note 13. . 

50. Webb v. Brandon, 
(Tenn.) 285, 288. 

51. Pardee v. Blanchard, 19 Johns. 
(N.Y.) 442, 444; Moss v. Moore, 18 
Johns, (N.Y.) 128. ; 

52. Spikes v. Burgess, 27 N.W. 184, 
65 Wis. 428, 4381. 

53. Webb v. 
(Tenn.) 285, 288. 

54, Favers v. Glass, 22 Ala. 621, 
624, 58 Am.D. 272. 

55. Shawnee Nat. Bank vy. U. S., 
249 EF. 583, 587. 


4 Heisk. 


Brandon, 4 Heisk. 
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wagons.”>8 


[§ 2] B. As Adjective. 
ployed as an adjective.®* 


Wagon pass. A pass sufficient for loaded or un- 
loaded wagons.°® 


Wagon roads. As used in a statute providing for 
the incorporation of wagon road companies, the term 
is used for long roads connecting cities and towns 
for the use of which tolls may be charged.°® 


Wagon-work. As used in a promissory note pro- 
viding for its payment in “wagon-work,” unexplained 
by circumstances or otherwise, does not mean labor 
such as hauling with wagons, nor simply labor or 
work to be performed by the maker of the note in 
the construction of wagons, but means wagons or 
parts of wagons, complete or incomplete, including 
the materials and labor bestowed upon them.®° 


Other phrases: 
receipts.” °? 


WAIFS. Goods found but claimed by no one;°* 
goods thrown away by a thief in his flight;°* stolen 
property abandoned by a thief in his flight.°° 

Term has been distinguished from “estrays.”*®® 


WAINSCOTING. Narrow strips of wood placed 
upright and tongued together, extending from the 


The word may be em- 


“Wagon crossings,’’®! and “wagon 


WAGON—WAIVE 


floor upwards from three to four feet, except at win- 
dows, and about the entire rooms except at door 
spaces.°? 


WAI SAN. A Chinese root, used by-the Chinese 
as a vegetable.°§ 


WAIT. To forbear.*® 

An order to wait is a command to stop.”° 

Term has been distinguished from “stop.”7* 
WAITING ROOM.’? An apartment for the use 


of persons awaiting trains.7* 


WAIVE."* [§ 1] A. In Popular Sense. To re- 
linquish; to give up claim to; to throw away; to cast 
off; to reject; to desert;7® to give up, to abandon, 
and relinquish;7® to put off, to put aside for the 
present, or omit to pursue.‘ 


[§ 2] B. In Legal Sense. To relinquish intention- 
ally a known right or intentionally to do an act in- 
consistent with claiming it;7® to relinquish volun- 
tarily a right which one may enforce, if he choos- 
es;’® to renounce, to repudiate, or to surrender a 
claim, privilege, or right.*° Use of the term implies 
the abandonment of a right which can be enforced, or 
of a privilege which can be exercised,** and a person 
is said to waive a benefit when he renounces or dis- 
claims it.8? 


56. Smith y. Pickering, 84 L.J.K.B. 
262, 264. 

57. See cases infra this section. 

58. Owens v. Carthage & W. Ry- 
Co., 85 S.W. 987, 988, 110 Mo.App. 320. 


EPassvera7 Cl. Dedota text and 
note 8. 
59. Slayden v. O’Dea, 189 P. 1066, 


1067,, 182) Cal.-500. 

Terms of similar import: 
SCartway. 10°C. J..p 12456; 
“Highway” see Highways § 1. 
“Pent road” see Pent Roads § 1. 


“Plank road” see Highways § 1 text 
and note 27; “Paved Road or 
Street” 48 C.J. p 557 text and note 
33. 


“Toll road” see Turnpikes and Toll 
Roads § 1. 
“Turnpike” see Turnpikes and Toll 


Roads §§ 1-2. 


60. Johnson v. Seymour, 19 Ind. 
24, 25 

61. Sather v. Chicago, etc., R. Co., 
41 N.W. 458, 40 Minn. 91, 92; Greeley 


Veo tm AU LEelGr, ie CO: aa IN We niios 
33 Minn. 136, 53 Am.R. 16. 


Authority to use see Railroads § 
1770 note 35 [a]. 

62. Guillory v. McManus, 
App.) 145 So. 403, 404. 

63. Black L. D. 

Cross references: 


“Abandon” 1 C.J. p 2. 

‘Derelict’ 18 C.J. p 787. 

Finding Lost Goods 25 C.J. p 1134 
et seq. 

Larceny 36 C.J. p 721 et seq. 

“Wrecks” see Shipping § 1179. 

64. People v. Kaatz, 3 Park.Cr. 
CNEY) 129% Leis: 

[a] Waifs are recognized as aban- 
doned by the true owner unless he is 
immediately in pursuit and in the 
effort to apprehend the thief and to 
reclaim his property. People v. Kaatz, 


(La, 


Sobark. Cr Nave) 202.95 ees: 

65. Hall v. Gildersleeve, 
Law 235, 237. 

66. People v. Kaatz, 3 Park.Cr. (N. 
AEE) IAD SUBS. 

[a] Stolen horse abandoned by a 
thief in his flight is a waif; but such 
a waif will become an estray so as to 
be the subject of sale, if it be found 
straying upon improved land. Hall v. 
Gildersleeve, 36 N.J.Law 235, 237. 

Estrays see Animals § 268. 

“Strays” 60 C.J. p 136. 

67, Decker v. Sanford, 135 F. 112, 
114. 

685 Wine On WO ven Us, cor as 
$91: 

As dutiable see Customs Duties § 
36 note 91 [a] (4). 

69. Downing v. 
(Pay 6973. 


[a] With reference to debt.—‘‘The 
popular sense of this . word, 
when used nakedly, and in reference 
to a debt, is precisely that of the word 
forbear, which, when unqualified by 
terms of restriction, has regard to a 
general forbearance.” Downing v. 
Funk, 5 Rawle (Pa.) 69, 73. 


70. Goldberger v. Market St. 
Co., (Cal.App.) 20 P.(2d) 351, 355. 


71. Goldberger v. Market St. 
Co., supra. 


“The difference between the words 


86 N.J. 


Funk, 5 Rawle 


Ry. 


Ry. 


‘stop’ and ‘wait’ is infinitesimal.” 
Goldberger v. Market St. Ry. Co., 
supra. 

72. Waiting room: 


Acts of third persons in see Carriers 
§ 1334. 


Duty to: 
Keep open see Railroads § 921, 
Maintain see Railroads § 920. 
Facilities at see Railroads § 923. 
Heating of see Railroads § 922. 
Lighting of see Railroads § 922, 
Location see Railroads § 919. 


Occupation of, as passengers see Car- 
riers § 1040. 


Protection of passengers in see Car- 
riers §§ 1300, 1337. 


Separate see Carriers § 1234. 
Weerccget at see Railroads §§ 928— 


73. Standard D. 
74. See also Waiver post. 
75. Webster D. [quot Anglo- 


Nevada Assur. Corp. v. Nadeau, 27 P. 
302, 90 Cal. 393, 395; Roberts v. Moss, 
106 S.W. 297, 127 Ky. 657, 666, 32 Ky. 
L. 525, 17 L.R.A.N.S. 280]. 


76. Bouvier” L.* D.; "Webster D. 
{both cit Walker v. Wigginton, 50 Ala. 
579, 583 (quot Caulfield v. Finnegan, 
21 So. 484, 114 Ala. 39, 48)]. 


77. Webster D. [quot Virginia F. 
& M. Ins. Co. v. Aiken, 82 Va. 424, 
428]. 

78. City of New Decatur v. Chap- 
pell, 56 So. 764, 766, 2 Ala.App. 564; 
Ridgeway v. Escanabe, 117 N.W. 550, 
551, 154 Mich. 68; Chamberlain v. 
Saginaw, 97 N.W. 156, 157, 135. Mich. 
61, 64; Brigham Young University v. 
Industrial Commission of Utah, 279 
z*. 889, 898, 74 Utah 349, 65 A.L.R. 
152% 


79. Webster D. [quot U. S. v. 
Robinson & Co., 12 Cust.A. 145, 149; 
Anglo-Nevada Assur. Corp. vy. Nadeau, 
27 P. 302, 90 Gal. 393, 395; Roberts 
Vv... Moss, 2106 SOW 200). 127) Key. Go, 
666, 32 Ky.L. 525, 17 L.R.A.N.S. 280]. 


80. Black L. D.; Standard D. [both 
eit Brigham Young University v. In- 
dustrial Commission of Utah, 279 P. 
889, 893, 74 Utah 349, 65 A.L.R. 152]; 
Webster D.; Bouvier L. D. [both cit 
Walker v. Wigginton, 50 Ala. 579, 583 
(quot Caulfield v. Finnegan, 21 So. 484, 
114 Ala. 39, 48)]. 

81. National Parafine Oil Co. v. 
Chappellet, 88 P. 506, 4 Cal.App. 505, 
507 [quot San Bernardino I. Co. v. 
Merrill, 41 P. 487, 108 Cal. 490]. 


$2. Davis v. Milady, 75 S.E. 363, 
364,,92 S.C. 135. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Waive for an unspecified term does not mean to 
abandon or forsake, but to waive for a specified time 
means to omit to pursue for the time specified and 


no longer.®? 


Under rule of court requiring agreements to waive 
certain proceedings in the action, to be in writing, 
etc., it has been held that the use of the word “waive” 
meant more than a mere failure to object to the use 
of a copy rather than the original instrument re- 
quired, but was intended to signify that there should 


3. Vireinia FS 1& Me Ins. Coe: -v. 
Aiken, 82 Va. 424, 428. 

84. Royal Ins. Co. v. Texas & Gulf 
Ryx Go., L15US°W. 127, 123,°53 Tex.Civ. 
App. 154. 

85. See also Waive ante. 


Doctrins of implied waiver 
Charities § 107. 


“Waiver by election” see Election 
ef Remedies § 2 


86. Muicahy v. Hoyne, 36 Austr.C. 
L.R. 41, 53. 


87. Inventasch v. Superior 
Ins. Co., 138 A. 39, 42, 48 R.I. 321. 


88. Fitzgerald v. Harbor Lighter- 
age Co., 155 N.E. 74, 76, 244 N.Y. 132. 


89. Townsend v. Barlow, 124 A. 
832, 833, 101 Conn. 86. 


90. Townsend v. Barlow, supra. 


91. Bertelsen & Petersen Engi- 
neering, Co. ve. U. oS.,. 60 EF. (2d) 745, 
747; The Linseed King, 48 F.(2d) 
311, 217; Panther Rubber Mfg. Co. v. 
Commissioner of Internal Revenue, 45 
¥.(2d) 314, 316; Olivier Produce Cor- 
poration-wv. UO. S:,. :20.F)(2¢0)..214:, C: 
Cc. Mengel & Bro. Co. v. Handy Choco- 
late Co., 10 F.(2d) 293, 296; Southern 
EeePC Onna we eple, 228. HY 85. "SoS. 
Hunter v. Baker Motor Vehicle Co., 
225 F. 1006, 1013 [cit Cyc]; Lehigh 
Valley R. Co. v. Providence Washing- 
Lone les. Cox 1 tab. o04,, 0005, 9°. C.C.A. 
62; Waters v. New York Cent. Trust 
Ca, 226) Hi 0469) e472, 62-C5C. An 455 
Sidway v. Missouri Land, etc., Co., 116 
F.. 381, 395; Cable v. U. S. Life Ins. 
COs 9, 31 74 ONGC CeALe2116)= Uini t= 
ed Firemen’s Ins. Co. v. Thomas, 82 
pe e069 40 G20 eC1C Ar 42 = AT Ta A. 
450; Corinth State Bank v. First Nat. 
Bank, 117 So. 216, 219, 217 Ala. 632; 
Isom v. Johnson, 87 So. 543, 544, 205 
Ala. 157; lemmons, Powers & Co. 
v. Metcalf, 54 So. 208, 209, 171 Ala. 
101; Caulfield v. Finnegan, 21 So. 
484, 114 Ala. 39, 48; A®tna Ins. Co. v. 
Tegle.. 21 § Ps 1990509925) 125 «Ariz 4465 
First Nat. Bank v. Hayes-McKean 
Hardware Co., 10 S.W.(2d) 866, 867, 
178 Ark. 429; Sovereign Camp, Wood- 
men of the World, v. Newsom, 219 S. 
WH-T59) 1167) 142 Ark: A132, 4 -A.i.R: 
903; Taylor v. Budd, (Cal.) 18 P.(2da) 
333, 334; Conner v. Union Automo- 
bile Ins. Co., (Cal.) 9 P.(2d) 863, 865; 
Wienke v. Smith, 176 P. 42, 44, 179 
Cal. 220; Alden y. Mayfield, 127 P. 
45, 48, 164 Cal. 6; Los Angeles First 
Nat. Bank v. Maxwell, 55 P. 980, 123 
Cal. 360, 368, 69 Am.S.R. 64; Los An- 
geles Athletic Club v. Board of Har- 
bor Com’rs of Los Angeles, (Cal.App.) 
A0EeE C2) mel sO 1375.) Coolidge lv: 
Standard Acc. Ins. Co., 300 P. 885, 
888, 114 Cal.App. 716; Goold v. Kish- 
an Singh, 263 P. 548, 550, 88 Cal.App. 
339; Harris v. Bissell, 202 P. 453, 456, 
54 Cal.App. 307; Newark Trust Co. v. 
Kriebel, 193 P. 962, 965, 49 Cal.App. 
614; Myers v. Herskowitz, 165 P. 
1031, 1033, 33 Cal.App. 581; Aronson 
Vv. Franfort Acc., etc., Ins. Co., 99 BP: 
537%, 9. Cal.App., 473, 480; Taylom v. 
Lounsbury-Soule Co., 137 A. 159, 166, 


see 


Fire 
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_E. 1041, 1042, 49 Ind.App. 166; 
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*WAIVER.*® 


meaning,®® and used in many senses,*‘ 
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be an agreement to that effect.*4 


Of flexible 


[§ 1] A. Definitions. 
often of 


equivocal significance,®® “waiver,” it has been said, 


has no definite 


106 Conn. 41; Di Francesco v. Zurich 
Gen. Acc. & Liability Ins. Co., 134 A. 
789, 791, 105 Conn. 162; Dexter Yarn 
Co. v. American Fabrics Coane L20SA: 
52, 537, 102: Conn. 529; Crawford v. 
City of Bridg eport, 103 A. 125, 127, 92 
Conn. | 431); Biiecln: Casualty Co. of 
America, 96 A. 952, 955, 90 Conn. 
202; State v. Hartley, 52 A. 615, 75 
Conn. 104, 109; Ward v. Metropoli- 
taniine tus.) Co. so Ae 9025866 3conn: 
227, 240, 50 Am.S.R. 80; Fitzgerald v. 
Hartford L., etc, Ins. Co., 13 A. 673, 
D7 WAN P47 56 WConni LRG eres ad eA. 
S.R. 288; Lewis v. Phoenix Mut. L. 
Ins, Co. 44,.Conn: 725 (91 —Hoxter iv: 
Home Ins. Co., 32 Conn. 21, 40, 85 
Am.D. 240; Masser v. London Oper- 
ating, Co., (Mla.) 145, So. 79, 34; Rader 
Vee Pra tnerss 1 SOmS One Lp nh ieimamO Om mia. 
591; Jonas v. City of West Palm 
Beach, 79 So. 438, 441, 76 Fla. 66; 
Lewers & Cooke v. Wong Wong, 24 
Hawaii 39, 44 [cit Cyc]; Hopkins v. 
Hemsley, (Idaho) 22 P.(2d) 138, 140; 
People v. Shroyer, 168 N.E. 336, 336 
Til. 324; First Lutheran Church of 
Pontiae v. Rooks Creek Evangelical 
Lutheran Church, 147 N.E. 53, 55, 316 


Ill. 196; Star Brewery Sowwe ’Primas, 
45 N.EL 145," 163 ail e6o2662; Keller 


yv. Robinson, 38 N.E. LOZ ds let o8. 
468: Globe Brewing Co. v. American 
Malting Co., 152 Ill.App. 194, 198; 
Perin v. Parker, 25 Ill.App. 465, 468 
[aff 18 N.E.- 747, 126 ll. 201, 9 Am. 
S.R. 571, 2 L.R.A. 336]; Barnard v. 
Megorden, (Ind.) 178 N.E. 888, 869; 
Russell v. Trustees of Purdue Uni- 
VELSILY, (CLOG Day luis) NEw G80, selene 
Shelt v. Baker, 137 N.E. 74, 77, 79 Ind. 
App. 606; Johnson v. First Nat. Bank, 
117 N.E. 676, 678, 65 Ind.App. 629 
[cit Cyc]; Johnson v. Spencer, 96 N. 
Buck- 
len ‘Vv. Johnson, 49 N.E. 612, 616, 19 
Ind.App. 406; Glade vy. General Mut. 
Ins. Ass’n of Des Moines, (Iowa) 246 
N.W. 794, 797; In*re McFarland’s 
Guardianship, (Iowa) 239 N.W. 702, 
706; Harrington v. Feddersen, 226 N. 

110, 118, 208 Iowa 564, 66 A.L.R. 
59; Randolph State Bank v. Osborn, 
223 N.W. 493, 494, 207 Iowa 729; An- 
drew v. Rivers, 223 N.W. 102, 105, 207 
Iowa 343; In re Sarvey’s Bstate, 219 
N.W. 318, 321, 206 Iowa 527; North 
American Ginseng Comey Gilbertson, 
206 N.W. 610, 612, 200 Iowa 1349; 
Howe v. Sioux County, 163 N.W. 411, 
180 Iowa 580, 592; Spindler v. Iowa 
SOLS en Ey: Con LoS ANoWin 2 agnia os 
173 Iowa 348; Schuetz v. Internation- 
al Harvester Co. of America, 149 N.W. 
855, 857, 167 Iowa 634; Currie v. Con- 
tinental Casualty Co., 126 N.W. 164, 
147 Iowa 281, 286, 140 Am.S.R. 300; 
Hexom vy. Supreme Tent K. M. W., 117 
N.W. 19, 140 Iowa 41, 46; Prichard 
v. Mulhall, 118 N.W. 43, 140 Iowa L 
8; Schillinger Bros. & Co. v. Bosch- 
Ryan Grain Co., (Iowa) 116 N.W. 132, 
136; Norton v. Catholic Order of 
Foresters, 114 N.W. 893, 138 Iowa 
464, 469, 24 L.R.A.N.S. 1030; Horton 
Bank v. Knox, 109 N.W. 201, 133 Iowa 
443, 448; Mettner v. Northwestern 
Nat. IS ins: Co:, 103 Now. 212) 12:7 
Iowa 205, 210; Nicholas v. Iowa Mer- 
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and rigid meaning in the law.®® 


Nevertheless, the word is capable of taking on a 
very definite meaning from its context. 
er” has been defined as a voluntary and intention- 
al relinquishment or abandonment of a known ex- 
isting legal right,®+ advantage, benefit, claim, or 
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chants’ Mut. Ins. Co., 101 N.W. 115, 
118, 125 Iowa 262; Cedar Rapids Wa- 
ter Co. v. Cedar Rapids, 90 N.W. 746, 
117 Iowa 250, 258; Kennedy v. Rob- 
erts, 75 N.W. 3638, 105 Iowa 521, 530; 
Mosiman y. Occidental Mut. Ben. Co., 
109 P. 418, 82 Kan. 670, 674; Harris 
v.. Sparks, 1 S.W.(2d) 712, 113, 222 
Ky. A123) Box, vi City (of Monroe, 131 
So. 483, 484, 15 La.App. 192; Colbath 
v. H. B. Stebbins Lumber Co., 144 A. 
1, 4, 127 Me. 406; Handley v. Metro- 
politan Ins. Co., 143 A. 465, 466, 127 
Me. 361; Maxwell v. Dirigo Mut. Fire 
Ins ©0571 104,Aly 802, 1 (Mem 43%: 
Smith v. Phillips Nat. Bank, 96 A. 217, 
219, 114 Me. 297; Bard v. Fireman’s 
Ins. Co., 81 A. 870, 871, 108 Me. 506; 
Hurley v. Farnsworth, 78 A. 291, 107 
Me. 306, 309; Burnham v. Austin, 73 
A. 1089, 105 Me. 196, 199; Enterprise 
Mfg. Co. v. Oppenheim, Oberndorf & 
Co., 79 A. 1007, 1012, 114 Md. 368, 38 
L.R.A.N.S. 548; Whelan v. McNally, 
(Mass.) 178 N.H. 741, 742; Doujotos 
v. Leventhal, 171 N.E. 445, 271 Mass. 
280, 69. A.L.R. 1080; Anti v. Boston 
Elevated Ry. Co., 141 N.E. 598, 599, 
247 Mass. 1; Moss v. Old Colony 
Trust Co., 140 N.E. 803, 807, 246 Mass. 
139; Samuel v. Page-Storms Drop 
Forge Co., 137 N.E. 169, 170, 243 Mass. 
133; Nashua River Paper Co. v. Lind- 
say, 136 N.E. 358, 359, 242 Mass. 206; 
St. John Bros. Co. v. Falkson, 130 N. 
EH. 51, 52, 237 Mass. 399; Suburban 
Land Co. v. Brown, 129 N.B. 291, 292, 
237 Mass. 166; Burdett v. Walsh, 126 
NE), 3.74, 375, 235 Mass. W535) Havon 
v. Globe & Rutgers Fire Ins. Co., 116 
N.E. 536, 539, 227 Mass. 354; Mc- 
Grath v. Quinn, 105 N.E. 555, 556, 218 
Mass. 27; Weatherbee v. Dedham & 
F. St. Ry. Co., 95 N.E. 81, 83, 209 Mass. 
213; Holdsworth v. Tucker, 9 N.E. 
764, 143 Mass. 369, 374; West v. Platt, 
127 Mass. 367, 372; Shaw v. Spencer, 
100 Mass. 382, 395, 97 Am.D: 107%) 2 
Am.R. 115; Kent v. Warner, 12 Allen 
(Mass.) 561, 563; Weller v. Manufac- 
turers’ Life Ins. Co., 240 N.W. 34, 36, 
256 Mich. 522; Couper v. RT 
Life Ins. Co., 230 N.W. 929, 931, 250 
Mich. 540; Bailey v. Jones, 219 N.W. 
629, 6380, 243 MITCH eT L5,9/: Dahrooge Vie 
Rochester- German Ins. Co. of Roch- 
ester, N. Y., 143 NW. 608, 611,177 
Mich. 442, 48 L.R.A.N.S. 906: Barry, 
etc., Lumber Co. v. Citizens Ins. Co., 
98 N.W. 761, 136 Mich. 42, 46; Burn- 
ham’ Vv; Interstate Casualty COr ace: 
N.W. 445, 117 Mich. 142, 153; Farnum 
v. Peterson-Beddick Co., 234 NW. 646, 
648, 182 Minn. 3838; Bowman v. Sure- 
ty Fund Life Ins. Co., 182 N.W. 991, 
992, 149 Minn. 118; Coppoletti v. Citi- 
zens’ Ins. Co. of Missouri, 143 N.W. 
787, 789, 123 Minn. 325; Hendrickson 
v. Grand Lodge A. O. U. W., 138 N.W. 
946, 948, 120 Minn. 36; In re Millers’ 
& Manufacturers’ Ins. Co., 106 N.W. 
485, 487, 97 Minn. 98; Campbell Paint 
& Varnish CORE Hall, 95 So. 641, 644, 
131 Miss. 671; Vicksburg Water- 
works Co. v. J. M. Guffy Petroleum 


Co., 38 So. 302, 86 Miss. 60, 80; Su- 
preme Lodge K. LN We. Nee Quinn, 29 
So. 826, 78 Miss. 525, 531; Wolf v. 


Shulz Folding Box Co., (Mo. ) 44 SW. 


290 [67 C.J.] 


(2d) 866, 869; Davis v. Yorkshire Ins. 
Co., (Mo.) 288 S.W. 80, 83; Howe 
Scale Co. of Illinois v. Geller, Ward 
& Hasner Hardware Co., (Mo.) 285 
S.W. 141, 143; Springfield Security 
Co. v. Boren, (Mo.) 275 S.W. 566, 567; 
Schwab v. Brotherhood of American 
Yeomen, 264 S.W. 690, 692, 305 Mo. 
148; Wilson v. Illinois Life Ins. Co., 
300 S.W. 550, 553, 221 Mo.App. 1007; 
Carpenter v. St. Joseph Life Ins, Co., 
246 S.W. 623, 626, 212 Mo.App. 336; 
Horstmann vy. Capitol Life Ins. Co. of 
Colorado, 184 S.W. 1164, 1165, 194 
Mo.App. 434; Brix v. American Fidel- 
ity Co., of Montpelier, Vt., 153 S.W. 
789, 792, 171 MosApp. 518; Oehler v. 
Pheenix Ins. Co. of Hartford, Conn., 
139 S.W. 11738, 1176, 159 Mo.App. 696; 
Francis v. Supreme Lodge A. O. U. 
W., 130 S.W. 500. 150 Mo.App. 347, 
355; Whitsett v. People’s Nat. Bank, 
119 S.W. 999, 1002, 188 Mo.App. 81: 
Reed v. Bankers’ Union of World, 99 
S.W. 55, 121 Mo.App. 419, 426; Mich- 
igan Sav. Assoc. v. German-American 
Ins. Co., 73 Mo.App. 161, 165; Fulk- 
erson v. Lynn, 64 Mo.App. 649, 653; 
Swords v. Occident Elevator Co., 232 
P. 189, 198, 72 Mont. 189; Osborne v. 
Supreme Lodge, etc., Ins. Dept., 222 
P. 456, 460, 69 Mont. 361; Enterprise 
Sheet Metal Works v. Schendel, 173 P. 
1059, 1061, 55 Mont. 42; Henry, etc., 
Co. v. Bond, 55 N.W. 643, 37 Neb. 207, 
227; Cutler v. Roberts, 7 Neb. 4, 14, 29 
Am.R. 871; Livesey v.. Omaha Ho- 
tel Co., 5 Neb. 50, 69; Santino v. 
Great American Ins. Co. of New York, 
(Nev.) 9 P.(2d) 1000, 1004; Kut- 
schinski v. Thompson, (N.J.) 138 A. 
569, 572; Crawford v. Winterbottom, 
96 A. 497, 498, 88 N.J.Law 588; Aron 
v. Rialto Realty Co., 136 A. 339, 341, 
100 N.J.Eq. 513; Lincoln Furniture 
Co. v. Bornstein, 135 A. 83, '85, 100 
N.J.Eq. 78; Smith v. New York Life 
Enis Cont 193*-Pi167, (71, 426+ NEM. 4085 
Newburger v. Lubell, 178 N.B. 669, 
670, 257 N.Y. 383; Ansorge v..Belfer, 
161 N.E. 450, 452, 248 N.Y. 145; Lord 
Const. Co. v. Edison Portland Ce- 
ment Co., 138 N.E. 39, 41, 234 N.Y. 
411; Clark v. West, 86 N.B. 1, 193 
N.Y. 349, 360; Kolodick v. General 
Eleetric Co., 256 Nvy.S. 831, 833, 235 
App.Div. 111; Kraut v. Nordlinger, 
215 N.Y.S. 496, 499, 216 App.Div. 409; 
Masons’ Supplies Co. v. Jones, 68 N.Y. 
S. 806, 58 App.Div. 231, 235 [aff 64 
N.E. 1128, 172 N.Y. 598]; Kervan, v. 
Townsend, 49 N.Y.S. 137, 25 App.Div. 
256, 261; In re Knapp’s Estate, 253 
N.Y.S. 409, 418, 141 Mise. 540; Solo- 
mon v. Preferred Acc. Ins. Co., 229 
N.Y.S. 257, 260, 132 Misc. 134; Schif- 
ferdecker v. Busch, 225 N.Y.S. 106, 
111, 180 Mise. 625; Krivitsky & Co- 
hen v. Western Union Telegraph Co., 
221 N.Y.S. 525, 528, 129 Misc. 431; 
In re McPherson, 186 N.Y.S. 661, 663, 
114 Mise. 283; A. Z. A. Realty Corpo- 
ration v. Harrigan’s Café, 185 N.Y.S. 
Ble, coo, «bio ise. 41% People -v. 
Atchinson; 123 N.Y.S.. 577, 68 Misc: 
ii tO COrey, Vv. S0lton 68 News: 
915, 31 Misc. 138, 140; People v. Abet- 
Cio OC eON se VS OO OO mis hadi: | ive 
Funeral Benefit Ass’n of State Camp 
Patriotic Order Sons of North Ameri- 
ea of North Carolina, (N.C.) 169 S.E. 
823, 824; In re Yelverton’s Will, 153 
S.E.' 319, 320, 198 N.C. 746; Aldridge 
v. Greensboro Fire Ins. Co., 140 S.E. 
706, 708, 194 N.C. 683; Hardin v. Liv- 
erpool & London & Globe Ins. Co., 127 
S.E. 353, 354,189 N.C. 423; Federal 
Land Bank of Columbia v. Atlas As- 


SUG. Co; LZol SEs Gol, wee | Loo YN. Ce 
747; Peanut Growers’ Exch. v. Bob- 


bitt, 124 -S.Ei. 625, 188) N.C. 335,. 33:7 
Danville Lumber & Mfg. Co. v. Gal- 
livan “eilde, Co, 97 “SH 718) 720, 177 
N.C. 103; Alexander v. North Caro- 
lina Savings Bank & Trust Co., 71 
S:E. 69, 70, 155 N.C. 124; Pennsyl- 


WAIVER 


vania R. Co. v. Robinson-Ransbottom 
Pottery CommliaeN Ee 20 ee COnLO) 
St. 593; Michigan Automobile Ins. 
So. v. Van Buskirk, 155 N.H. 186, 187, 
115 Ohio St. 598; List, etc., Co. Via 
Chase, 88 N.E. 120, 122° 80 Ohio St. 
42, 49, 17 Ann.Cas. 61; Whitmer v. 
Arthur, 23 Ohio N.P.N.S. 481, 483; 
Weil v. Connecticut Fire Ins. Co., of 
Hartionass Conn.) 2s. OhionCitC tN. 
2815 7 2870" Smith v. Minneapolis 
Threshing Mach. Co., 214 P. 178, 180, 
89 Okl. 156; Liverpool, etc., Ins. Co. v. 
T. M. Richardson Lumber Co., 69 P. 
938, 11 Okl. 585, 625; Thompson. v: 
Union Fishermen’s Co-op. Packing 


Cor 246 MPs A837 Wisp On Orw 436s 
Smith v. Martin, 185 P. 236, 238, 94 
Or.'132;, Miller vi) Head Camp, 77..P: 


83h 84745 20r. 192" seortland &) aH ek 

. Spillman, 32 P. 688, 23 Or. 587, 
592; Bolay v. Philadelphia, 15 Pa. 
Dist.&Co., 195, 200; Houghton, Mif- 
Min (8 Cosive DuBell33 tea. Co.-26%, 
269; De Pasquale v. Union Indemnity 
Co.,71 49 >A. 9795, 796,50 RL.) 5095 . In= 
ventasch v. Superior Fire Ins. Co., 
138 A. 39, 42, 48 R.I. 321; Doane v. 
Simmons, 77 "A. WAVE Surat ale 530; 5335 
Dary v. Providence Police Ass’ n, 62 
All503,.1515,27T “Ren sir. Welch Wwe 
Edisto Realty Cor (S.C) 169 S.E. 
667, 671; dis op in Harvey v. Jef- 
ferson Standard Life Ins. Co., 164 S.E. 
6, 8, 165 S.C. 427; Wright v. New 
England Mut. Life Ins. Co., 163 S.H. 
133, 136, 165 S.C. 190; Farmers’ & 
Merchants’ Bank v. People’s First 
Nat. Bank, 159 S.E. 617, 619, 161 S.C. 
286; Stubbs Vv. Philadelphia Life Ins. 
Cor, 149" SRL 2,-11,- 151. S.C. 3325 Bank 
of Swansea v. Williams, 142 S.E. 234, 
235, 144 S.C. 130 [cit Cyc]; Harvey 
v. Philadelphia Life Ins. Co. of Phil- 
adelphia, 127 S.E. 836, 838, 131 S.C. 
405, 412; McKee v. McGhee, 103 S.E. 
508, 114 Si CUS Sry. Wel Ey PVs iet Hes 
Health, etc., Ins. Co., 65 S.E. 949, 84 
S.C. 95, 97; Montgomery y. Seaboard 
Air Line Ry., 53 S.E. 987, 988, 73 S.C. 
503; Griffith v. Newell, 48 S.E. 259, 
69 S.C. 300, 304; Carolina Grocery Co. 
v. Moore, 41 S.E. 88, 63 S.C. 184, 188; 
Bodie v. Charleston, etc., R. Co., 39 s 
We 15,1 61 S.C.) 468), 478; Johnson vy. 
Schar, 70 N:W. 838, 9 SD. BsGm josie 
Dale v. Continental Ins. Co., 31 S.W. 
266, 95 'Tenn. 38, 50; The Preetorians 
v. Strickland, (Tex.) 48 S.W.(2d) 690, 
693; Metzler Bros. v. Johnson, (Tex.) 
45 S.W.(2d) 2638, 264; Fritz Motor Co. 
v. Gabert, (Tex.) 41 S.W.(2d) 72; 73; 
Futrell v. Martin, (Tex.) 40 S.W.(2d) 


946, 947; Walker v. Pacific Mut. Life 
Ins, (Cove (lex)n UT SSW. (2d)e Loses 
1092; Gattis Ve Wr Lex) aa S.Ww. 


(2d) 589; 592; Franklin Life Ins. Co. 
Vv. Dossett, (Tex. ) 265 S.W. 259, 262; 
Missouri State Life Ins. Co. v. Dos- 
sett, (Tex.) 265 S.W. 254, 257; Hines 
Vv. Jordan, (Tex.) 228 S.W. 633, 634; 
Missouri, ete., R. Co. v. Hendricks, 
108 S.W. 745, 49 Tex.Civ.App. 314, 
319; Moore v. Price, 103 S.W. 234, 46 
Tex.Civ.App. 304, 308; Woolley v. 
Loose, 194° P, 908, 912, 67 Utah 336,14 
A.L.R. 372; Jensen v. Hinckley, 185 
P. 716, 717,65 Utah 306+ "O'Donnell v. 
Parker, 160, BP. 1192, 11194,.°48 “Utah 
578; Schwab Safe & Lock Co. y. Snow, 
L520 Pi UL, e176.) 47% Utahe 99: s Reed 
Vig Union 7Gent. Le ins: Com 61 Pyar. 
21 Utah 295, 310; Manley Bros. Co. 
Vib SOMERS: US 8A WTS belo Oy, LOO mavate 
439; Burlington Grocery Co. v. Mc- 
Greggs, 122 A. 479, 488; 97 Vt. 63; 
Foundry Mfg. Co. v. Farr, 119 A. 885, 
887, 96 Vt. 382; Mayo v. Claflin, 106 
A, 653), 655, 93° Vt. 76; “Barber’v. Vin- 
ton,’ '73 A. 881, 82 Vt. 32.7, 334; Web- 
ster vi State: Mut. eh. Ins. Co), 69) As 
319," 8 Vit. 375, 80> Christenson “vy. 
Carleton) 3%) AL 2266 °69 Vite Gd, 194 
Findeisen v. Metropole F. Ins. Co., 57 


Donahue v. Windsor 
County Mut. F. Ins. Co., 56 Vt. 374, 
382; Rogers v. Whitney, 99 A. 419, 
420, 21 Vt. 79; Southern R. Co. v. 
Gregg, 43 S.E. 570, 573, 101 Va. 308; 


Vt. 520, 524; 


Dey v. Martin, 78 Va. 1, 7; Gafford v.. 


Globe Transfer & Storage Co., 128 P. 
228, 229, 71 Wash. 204; Hopkins v. 
Northwestern Nat. L. Ins., etc., Co., 83 
Pe 1019, 41 Wash 592,096 8) ia re 
Oefiein’s Estate, (Wis.) 245 N.W. 109, 
112; Wisconsin Club v. John, 233 
N.W. 79, 81, 202 Wis. 476; Wisconsin 
Electric Sales Co. v. Fidelity & De- 
posit Co. of Maryland, 211 N.W. 670, 
672, 191 Wis. 645; Sandborn v. Miski, 
209 N.W. 759, 761, 190 Wis. 513; Nel- 
son v. Caddo-Texas Oil Lands Co., 
186 N.W. 155, 156, 176 Wis. 327; Hau 
Claire Dells Improvement Co. v. City 
of Eau Claire, 179 N.W. 2, 8, 172 Wis. 
240; Lukens Iron & Steel Co. v. 
Hartmann-Greiling Co., 172 N.W. 894, 
896, 169 Wis. 350; Grubbe v. Lahay, 
145 N.W. 207, 209, 156 Wis., 29,51 
L.R.A.N.S. 358, Ann.Cas.1915C 1199; 
Swedish-American Bank v. Koeber- 
nick, 117 N.W. 1020, 136 Wis. 473, 479, 
128 Am.S.R.> 1090; Fraser v. tna 
L. Ins. Co., 90 NW. 476, 114 Wis. 510, 
zee Monroe Water Works Co. v. 
Monroe, 85 N.W. 685, 110 Wis. 11, 22. 
See Veal v. Fire Ass’n of Philadel- 
phia, (Tex.) 30 S.W.(2d) 715, 719 (de- 
fining “‘waiver’’ as “the voluntary or 
intentional abandonment or_ relin- 
quishment of a known right’). But 
see Gerber v. Kalmar, Puck & Abra- 
hams, Consolidated, 171 N.Y.S. 92, 94, 
95, 104 Misc. 85 (“although a waiver 
has been defined as the intentional 
relinquishment of a known right 

. that sententious definition is 
not of particularly practical value. 
The more concrete expression of the 
idea would probably be to say that it 
was the abandonment of the right to 
insist upon a forfeiture or a termi- 
nation of the rights of another party 
because of the breach or the failure to 
perform a condition on his part. 
> ... AS was said by the Court) of 
Appeals in Clark v. West, 86 N.E. 
155, 198, NOY. 349) 23593 s tnethesease 
at bar, we have seen the waiver is 
not of the consideration nor subject- 
matter, but of incidents to the meth- 
od of performance’ ’’). 


Necessity of existing right see in- 
fra § 4. 


[a] In law of contracts, (1) a 
“waiver” ‘may be defined as the in- 
tentional relinquishment of a known 
right, under the contract, based on the 
consideration.” Elliott Contracts 
Suppl. [quot Newman v. Roach, 239 
P. 640, 642, 111 Okl. 269]. (2) “A 
waiver of a contract right is a volun- 
tary and intentional renunciation of 
it.’ Welsbach Street Lighting Co. 
v. City of Wichita, 168 P. 1090, 1094, 
101 Kan. 452 [quot Proctor Trust Co. 
v. Neihart, 288 P. 574, 578, 130 Kan. 
698; Harpham Bros. Co. v. Perry, 235 
P. 1039, 1041, 118 Kan. 457; WHikel- 
berger v. Insurance Co. of North 
America, 189 P. 139, 141, 105 Kan. 
675]; Insurance Co. of North Ameri- 
ca v. Renfro, 247 P. 990, 992, 121 Okl. 
124. (3) ‘‘Waiver” is “a renunciation 
of some rule which invalidates the 
contract, but which, having been in- 
troduced for the benefit of the con- 
tracting party, may be dispensed with 
at his pleasure.’’ Hunter v. Baker 
Motor Vehicle Co., 225 F. 1006, 1014 
[eit Cyc]; Reid v. Field, 1 S.H: 395, 
83 Va. 26, 33 [cit Hare Contracts]. 
See Contracts §§ 686-691. 


Necessity of intent see infra § 7. 
Necessity of knowledge see infra 
6. 


Voluntary nature see infra § 2.¢ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Si 


privilege,®?-°3 which except for such waiver the 
the voluntary aban- 
donment or surrender, by a capable person, of a 
right known by him to exist, with the intent that 
such right shall be surrendered and such person for- 
ever deprived of its benefit;®® or such conduct as 
warrants an inference of the relinquishment of such 
or the intentional doing of an act incon- 
Thugs aS 


party would have enjoyed; 


right ;°° 
sistent with claiming it.°7 


92-93. Champion Spark Plug Co. 
v. Automobile Sundries Co., 273 F. 
74, 79; Freeman v. Conover, 112 A. 


324, 325, 95 N.J.Law 89. 


94. Hunter v. Baker Motor Vehicle 
Co., 225 F.. 1006,°1018, 1014 [cit Cyc]; 
Gray Lumber Co. v. Harris, 68 S.E. 
149.8 (‘GarApp: 10; ° 76! Kennedy v. 
Manry, 66 S.E. 29, 6 Ga. App. 816, 819 
[quot Stapleton v. Dismukes, 159 S.E. 
768, 772, 43 Ga.App. 611; Mutual Life 
Ins. Co. of New York v. Durden, 72 
S.E. 295, 296, 9 Ga.App. 797]; Farm- 
ers’ Ins. Ass’n of Hamilton County v. 
Males, 145 N.E. 446, 448, 82 Ind.App. 
172; Moore v. Order of Railway Con- 
ductors of America, 57 N.W. 623, 90 
Iowa 721, 727; Johnston v. Columbian 
Nat. Life Ins. Co., 154 A. 79, 80, 130 
Me. 143; Holt v. New England Tele- 
phone and Telegraph Co., 85 A. 159, 
110 Me. 10; Berman v. Fraternities 
Health, ete., Assoc., 78 A. 462, 107 Me. 
368, 373 [quot Plumer v. Continental 
Casualty Co., 77 S.E. 917, 12 Ga.App. 
594, 599]; Rosen v. German Alliance 
Ins. Co., 76 A. 688, 106 Me. 229, 232; 
Gifford v. Workmen’s Ben. Assoc., 72 
A. 680, 105 Me. 17, 21, 17 Ann.Cas. 
1173; Stewart v. Leonard, 68 A. 638, 
103 Me. 128, 132; Peabody v. Maguire, 
12 A. 630, 79 Me. 572, 585; Hayes v. 
Manning, 172 S.W. 897, 907, 263 Mo. 1; 
Kimball v. New York Life Ins. Co., 
AHR AG et OT A 2S. 79 6 Vit. Lee (VOSS IV. 
Northwestern Nat. L. Ins. Co., 118 N. 
W. 212, 187 Wis. 492, 502. 


95. Bowers Law of Waiver [quot 
Order of United Commercial Travel- 
ers of America v. Boaz, 150 P. 822, 828, 
27 Colo.App. 423; Schindel v. Danzer, 
157 A. 2838, 288, 161 Md. 384; North- 
western Fire & Marine Ins. Co. v. 
Pollard, 238 P. 594, 596, 74 Mont. 142; 
Woolley v. Loose, 194 P. 908, 912, 57 
Utah 336, 14 A.L.R. 372]. 


Authority and capacity to waive 
see infra § 8. 


96. G. Amsinck & Co. v. Springfield 
Grocer Co., 7 F.(2d) 855, 860; Rand v. 
Morse, 289 F. 339, 344; Hunter v. Bak- 
er Motor Vehicle Co., 225 F. 1006, 10138; 
Southwest Cotton Co. v. Valley Bank, 
227 P. 986, 988, 26 Ariz. 559 [both 
cit Cyc]; Jones v. Della Maria, 191 
P. 943, 48 Cal.App. 171; O’Neill v. 
Cooles, 140 A. 648, 33 Del. 541, 548; 
Jones vy. Savin, 96 A. 756, 29 Del. 68, 
70; Globe Brewing Co. v. American 
Malting Co., 152 Ill.App. 194, 198; 
Commercial Union Assur. Co., Limited, 
of London, England, v. Schumaker, 
149 INVE: 582, 537, 71 Ind. App, 526; 
Templer v. Muncie Lodge, L.0.0.F., 
97 N.E. 546, 549, 50 Ind.App. 324; 
Shedd v. ‘American Credit Indemnity 
Co. of New York, 95 N.E. 316, 318, 48 
Ind.App. 23; Hemmings v. Home Mut. 
Ins. Ass’n of Iowa, 203 N.W. 818, 821, 
199 Iowa 1311; Fahey v. Ancient Or- 
der of United Workmen, 174 N.W. 
650, 652, 187 Iowa 825; Conkling v. 
Knights and Ladies of Security, 166 
N.W. 384, 386, 183 Iowa 665; Currie 
v. Continental Casualty Co., 126 N.wW. 
164, 147 Lowa 281, 286, 140 Am.S.R. 
308; Horton Bank v. Knox, 109 N.W. 
201, 133 Iowa 443, 448; U._S. Fidelity 
& Guaranty Cow (Ve Miller, 34 S.W. 
(2d) 938, 940, 237 Ky. 438, 76 "ALR. 12; 
Central Life Ins. Go. v. Roberts, 176 
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waiver” occurs 


S.W. 1139, 165 Ky. 296, 302 [cit Cyc]; 
Enterprise Mfg. Co. v. Oppenheim, 
Oberndorf & Co., 79 A. 1007, 1012, 114 
Mad. 368, 38 TR AGN S: 548; Coffey v. 
McGahey, 148 N.W. 356, 359, 181 Mich. 
229, Ann.Cas,1916C 923 Marquette 
County Savings Bank v. Koivisto, 127 
N.W. 680, 682, 162 Mich. 554; State 
ex rel. Driffill v. City of Anaconda, 
Vil Pi 8'45; 347, Al” Mont. 57,7 [auot 
State v. District Court of Second 
Judicial Dist. in and for Silver Bow 
County, 154 P. 200, 201, 51 Mont. 503, 
L.R.A.1916H 10791; List, ete., Co: v. 
Chase, 88 N.E. 120, 86 Ohio St. 42, 49, 
17 Ann.Cas. 61; American Cent. Ins. 
Co. of St. Louis, Mo. v. Sinclair, 160 
P. 60, 61 Okl. 17 [quot Ketchum v. 
Oil Field Supply Co., 226 P. 93, 96, 99 
Okl. 201]; Doane v. Simmons, 77 A. 
NUS, (sia Hol. 4-530, 53335 state: VW. state 


Board of Canvassers, 59 S.E. 145, 148, 


78 S.C. 461, 14 L.R.A.N.S. 850, 13 Ann. 
Cas. 1133 [quot dis op in Harvey 
v. Jefferson Standard Life Ins. Co., 
L6O4 Sshiy 6; S16 S.C. 420 1s 1 Gabbs 
v. Bergh, (S.D.) 214 N.W. 838, 841; 
Dale v. Continental Ins. Co., 31 S.W. 
266, 95 Tenn. 38, ; Missouri, etc., 
R. Co. v. Hendricks, 108 S.W. 745, 49 
Tex.Civ.App. 314, 319 [quot Szanto v. 
Pagel, (Tex.) 47 S.W.(2d) 632, 635; 
Goodwin vy. Abilene State Bank, (Tex.) 
20 S.W.(2d) 1090, 1092]; Moore v. 
Price, 103 S.W. 234, 46 Tex.Civ.App. 
304, 308; Loftis v. Pacific Mut. L. Ins. 
Con 14ers Sareea ens omnUita lu biowe: 
Findeisen v. Metropole F. Ins. Co., 57 
Vt. 520, 524; Peninsular Land Transp., 
etc., Co. v. Franklin Ins. Co., 14 S.E. 
237, 35 W.Va. 666, 676; Crump v. Mc- 


Neill, 14 Alta... 206, 211 [cit Cye]. 
See Rice v. Maryland Fidelity, etc., 
COs Osa kellie foot on) CvO panes: C.0 


[quot J. S. Johnson Co. vy. Nevada 
Packard Mines Co., 272 F. 291, 305; 
In re Millers’ & Manufacturers’ Ins. 
Co., 106 N.W. 485, 488, 97 Minn. 98, 7 
Ann. Cas. 1114 (quot Hohag vy. North- 
land Pine Co., 179 N.W. 485, 486, 147 
Minn. 38 [quot Clark v. Dye, 197 N.W. 
209, 212, 158 Minn. 217]); Smith v. 
Martin, 185 P. 236, 239, 94 Or. 132] (“a 
waiver is either the result of an in- 
tentional relinquishment of a known 
right, or an estoppel from enforcing 
it’); Eclipse Lumber Co. v. Bitler, 
(lowa) 241 N.W. 696, 697; Chicago & 
N. W. Ry. Co. v. Sedgwick, 213 N.W. 
435, 437, 203 Iowa 726; Kilgore v. 
Loyal Protective Ass’n, 102 A. 344, 
346, 78 N.H. 498 (‘a waiver implies 
an intention to forego a right in ex- 
press terms, or conduct under the 
circumstances justifying an inference 
of a relinquishment of a right’’). 

97. Bell County v. Minton, 40 S.W. 
(2d) 379, 382, 239 Ky. 840 [quot Jus- 
tice v. Burgess, 52 S.W.(2d) 720, 723, 
244 Ky. 774]; Marfield v. Cincinnati, 
D. & T. Traction Co., 144 N.F. 689, 691, 
111) OhioySt. 139, 40 AR. 857. 


98. Bishop Contracts [quot Mitch- 
ell v. Kemp .& Burpee Mfg. Co., 218 F. 
843, 846; Marine Iron Works v. Wiess, 
TASB 145, L538 078: CsCuAy 27955 ‘Cable 
Vin Ua is niuite. insurance io, wilida ky 
19, 31, 49 C.C.A. 216; Pokegama Sugar 
Pine Lumber Co. v. Klamath River 
Lumber, etc., Co., 96 F. 34, 54; Smiley 
v. Barker, -83 F. 684, 687, 28 C.C.A. 9 
(quot Occidental Miter Shs - Coy eye 
Jacobson, 137 P. 869, 870, 15 Ariz. 242; 


where one in possession of any right, whether 
ferred by law or by contract, with full knowledge of 
the material facts, does or forbears to do something, 
the doing of which or the failure or forbearance to 
do which is inconsistent with the right: or his inten- 
tion to rely upon it;°8 a “waiver” takes place where 
one dispenses with the performance of something 
which he has a right to exact.®® 
nitions of ‘waiver’ 
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con- 


However, the defi- 
are not to be understood as 1m- 


Noem v. Equitable Life Ins. Co., 157 
NSW. 3.0850) 309% 3300 'S. DAL Gr hauert: 


Wieczorek v. Farmers’ Mut. Hail Ins. 
Ass’n of Iowa, (S.D.) 247 N.W. 895, 
$96]); United Firemen’s Ins. Co. vy. - 
Thomas, 82 F. 406, 409, 27 C.C.A. 42, 47 
L.R.A. 450; Charlotte Harbor, etc., Co. 
v. Burwell, 48 So. 213, 56 Fla. 217, 229; 
Ohio Valley Buggy Co. v. Anderson 
Forging Co., 81 N.E. 574, 578, 168 Ind. 
693, 11. sAnn:Cas. 510457)" Shedd 3. 
American Credit Indemnity Co., of 
New York, 95 N.E. 316, 318, 48 Ind. 
App. 23 (quot Kenefick v. Shumaker, 
116 N.E. 319, 321, 64 Ind.App. 552); 
Bucklen v. Johnson, 49 N.E. 612, 19 
Ind.App. 406; Ford v. Ott, 173 N.W. 
121, 124, 186 Iowa 820; Mettner v. 
Northwestern Nat. L. Ins., 103 N.W. 
112, 127 Iowa 205, 210; Fox v. City 
of Monroe, 131 So. 483, 484, 15 La. 
App. 192; Stewart v. Leonard, 68 A. 
638, 640, 103 Me. 128 (quot Smith v. 
Phillips Nat. Bank, 96 A. 217, 219, 114 
Me. 297 [quot Colbath v. H. B. Steb-- 
bins Lumber Co., 144 A. 1, 5, 127 Me. 
406]); Marquette County Sav. Bank 
v. Koivisto, 127 N.W. 680, 682, 162 
Mich. 554; Burnham vy. Interstate 
Casualty Co., 75 N.W. 445, 117 Mich. 
142, 153; Williams v. Chicago, etc., R. 
Co., 54 S.W. 689, 699, 153 Mo. 519 (quot 
Wolf v. Shulz Folding Box Co., (Mo.) 
44 S.W.(2d) 866, 869; Henderson v. 
Koenig, 91 S.W. 88, 93, 192 Mo. 690 
[quot Springfield Gas & Electric Co. 
v. Southern Surety Co. of Oklahoma, 
(Mo.App.) 250 S.W. 78, 80 (quot 
Southwest Cotton Co. v. Vatley Bank, 
227 P. 986, 988, 26 Ariz. 559)]; Hayes 
v. Manning, 172 S.W. 897, 907, 263 Mo. 
1); Benson v. Metropolitan Life Ins. 
Co., 144 S.W. 122, 161 Mo.App. 480; 
Francis v. Supreme Lodge A.O.U.W 
130 S.W. 500, 150 Mo.App. 347, 355; 
Reed v. Bankers’ Union of World, 99 
S.W. 55, 121 Mo.App. 419, 426; Mur- 
mann v. Wissler, 92 S.W. 355, 116 Mo. 
App. 397, 403; Liverpool, ete ains: iGo: 
v. T. M. Richardson Lumber Co., GOP: 
933, 11 Okl. 585, 625; BHichelbaum v. 
Klaff, 99 S.B. 721, 729, E25} EVia JOS e 
Hollander v. Heaslip, 222 F. 808, 812 
[eit Cye]; Danville Lumber & Mfe. 
Co. v. Gallivan Bldg. Co., 97 S.E. 718, 
CoOs “ee Ne MES [quot Hardin v. 
Liverpool & London & Globe Ins. Co., 
127 S.E. 353, 354, 189 N.C. 423]; Parker 
v. City of Hood River, 160 P. 1158, 
1160, 81 Or. 707; Labidee v. City of 
Pierre, 177 N.W. 499, 501, 43 S.D. 31 
[both cit Cyc]; Bering Mfg. Co. v. W. 
T. Carter & Bro., (Tex.Civ.App.) 255 
S.W. 248, 252; Smeesters v. New Den- 
mark Mut. Home Fire Ins. Co., 187 N. 
W. 986, 989, 177 Wis. 41 [cit Cyc]. 


99. Herman Estoppel [quot 
Thompson vy. Gorner, 36 P. 434, 435, 
4 Cal.Unrep.Cas. 606 (quot Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 


Co 9 Se ATES ZO We NEG 108 
[quot H. M. Wade Mfg. Co. v. Lefko- 
Witz CNC.) Fe L688 SSB SoA th LO 


Schuetz v. International Harvester Co. 
of America, 149 N.W. 855, 857, 167 
Iowa 634; Alexander v. North Caro- 
lina Savings Bank & Trust Co., 71 S.B. 
69,70, 155 N.C. 1245 State vi Vaughn, 
U2 SEE. weli2 8145 95 S.C, 455; ‘State 
v. Faile, 20 S.E. 798, 43 S.C. 52, 5713: 
Silverhorn v. Pacific Mutual Life Ins. 
Co. of California, 24 Hawaii 366, 371, 
372; Coon v. Campbell, 240 N.Y.S. 772, 
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plying that any voluntary or intentional relinquish- 
ment of a known right is necessarily effective.t 
“Waiver” has also been defined as the act of waiv- 
ing, or not insisting upon some right, claim, or priv- 
the relinquishment of,* or refusal to accept,* 

a forgoing, giving up, or renouncement of 


ilege ;? 
a right; 


775, 138 Misc. 567;. Labidee v. City of 
Pierre, 177 N.W. 499, 500, 43 S.D. 31; 
Missouri State Life Ins. Co. v. Le 
Hevre,~ (Lex.) 10 'Sswi@d) 2167, -269 
[all four cit Cyc]. See Nygaard v. 
Maeser Fur Farms, 237 N.W. 7, 1838 
Minn. 388, 391 (‘‘the very essence of 
a waiver is the giving up of some- 
thing which one has the right to 
exact’’). 


1. Colbath v. H. B. Stebbins Lum- 
Derg Co: e444 TAC’ ha bn 12%. Neer 406. 
See In re McPherson, 186 N.Y.S. 661, 
114 Mise. 283 (where upon the read- 
ing of a will, by which a house and 
lot were devised subject to an option 
which had been given to a prospective 
purchaser by the testatrix, the holder 
of such option declared he did not 
want the house and lot in question, 
but subsequently, within a month 
after the will was probated, attempt- 
ed to exercise his option, it was held 
that he had not waived his right ‘to 
do so, where there was no evidence 
that the devisee had in. any manner 
acted upon the statement alleged to 
be a waiver, or had been affected to 
her detriment by reason of such state- 
ment). See also case infra this note; 
and supra note 91. 


[a] “A legal fee-simple title to 
land” can not be divested “by the 
process of waiver when the acts con- 
stituting the waiver . are un- 
accompanied by other acts or facts 
sufficient to invoke the rules of estop- 
pel.” Burke v. Murphy, 205 S.W. 32, 
36, 275 Mo. 397. 


Effect of waiver see infra § 14. 


2. Webster D. [quot Anglo-Nevada 
Assur. Corp. v. Nadeau’s Ex’rs, 27 P. 
302, 90 Cal. 393, 396]; Hunter v. Baker 
Motor Vehicle Co., 225 F. 1006, 1013; 
Silverhorn v. Pacific Mutual Life Ins. 
Co., of California, 24 Hawaii 366, 371 
[both cit Cyc]; Roberts v. Moss, 106 
S.W. 297, 127 Ky. 657, 666, 32 Ky. 
525, 17 L.R.A.N.S. 280; Schneider v. 
City of Ann Arbor, 162 N.W. 110, 114, 
195 Mich. 599; Crump v. McNeill, 14 
Alta.L. 206, 211 [both cit Cyc]. 


3S First Nat. Bank of City’ of 
Brooklyn v. Gridley, 98 N.Y.S. 445, 
451, 112 App.Div. 398 [quot Whitmer 
v. Arthur, 23 Ohio N.P.N.S. 481, 483]; 
Sovereign Camp, Woodmen of the 
World, v. Nigh, (Tex.) 223 S.W. 291, 
292. 


4 Bouvier L. D. [quot San Ber- 
nardino Inv. Co. v. Merrill, 41 P. 487, 
108 Cal. 490, 494; Fox v. City of Mon- 
foe, 131 So. 483, 484, 15 La.App. 192; 
Kervan v. Townsend, 49 N.Y.S. 1387, 
25 App.Div. 256, 261; Hecht v. Brand- 
US oN SU OOS 4M SCLa Boe oly: 
Cole v. Dial, 12 Tex. 100, 102; In re 
Auerbach, 65 P. 488, 23 Utah 529, 538]; 
“Ewart Waiver Distributed [quot Solo- 
mon vy. Preferred Acc. Ins. Co., 229 N. 
Y.S. 257, 260, 132 Mise. 134 (“usual’’ 
definition)]; Bennecke vy. Connecticut 
Mut. L. Ins. Co., 105 U.S. 355, 26 L.Ed. 


990; Hunter v. Baker Motor Vehicle 
Cornic2oea Ee LOOG MOUs aa citi Cyc] 
Wihitelv. -Nashiville,. ete., .R..Co.,. 7 


Heisk. (Tenn.) 518, 534. See Jacob L. 
D. [quot Smith v. City of London Ins. 
Co., 11 Ont. 38, 56]; Hunter v. Baker 
Motor Vehicle Co., 225 F. 1006, 1014 
[cit ‘Cyc] (both defining ‘‘waiver” as 


WAIVER 


right ;° 


“the passing by of a thing, or a re- 
fusal to accept it’’). 


5. Bowers Law of Waiver [quot 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142]; Hunter v. Baker Motor Vehicle 
Coe 225. O06 01s Mitchel my. 
Kemp & Burpee Mfg. Co., 218 F. 843, 
846 [both cit Cyc]; Kennedy v. Man- 
ry, 66°S:5.) 29) G@AGasAppals1 6,0 S97 
Silverhorn v. Pacific Mutual Life In- 
surance Co. of California, 24 Hawaii 
366, 3871 [cit Cyc]; Continental Ins. 
Co. ve Ruckman, 20° Nib. 77,0 Lat) fu. 
364, 373, 11 Am:S:.R: i21; Moore: v. 
Order of Railway Conductors of Amer- 
ica, 57 N.W. 623, 90 Iowa 721; 727; 
Central Life Ins. Co. v. Roberts, 176 
S.W. 1139, 165 Ky. 296, 302 [cit Cyc]; 
Burnham v. Austin, 73 A. 1089, 105 Me. 
196, 199; Stewart v. Leonard, 68 A. 
638, 103 Me. 128, 132; Dague v. Grand 
Lodge Brotherhood of Railroad Train- 
men, 73 A. 735, 738, 111 Md. 95 [quot 
Barroll v. Brice, 80 A. 1035, 1038,:115 
Md. 498]; Farlow v. Ellis, 15 Gray 
(Mass. ) 229, Zot EQUOe Stewart v. 
Leonard, 68 nN 638, 103 Me. 128, 132; 
Kilpatrick v. Kansas City, etc., R. Co., 
57 N.W. 664, 38 Neb. 620, 640, "41 Am. 
Saka G4; Arnold v. Gambrel, LOR P. 
630, 64 Okl. 283, 286]; Schneider v. 
City of Ann Arbor, 162 N.W. 110, 114, 
195 Mich. 599 [cit Cyc]; Fishback v. 
Van Dusen, 22 N.W. 244, 33 Minn. 111, 
117; Makuen v. Elder, 87 S.E. 334, 336, 
170 N.C. 510; Labidee v. City of 
Pierre, 177 N.W. 499, 500, 43 S.D. 


31 [cit Cyc]; Voss v. Northwestern 
Nat. Lefins® Co. 108 ONOW. (212, 13% 
Wis. 492, 502; Crump y. McNeill, 14 


Alta.L. 206, 211; Western Canada In- 
vestment Co. v. McDiarmid, 15 Sask. 
L. 142, 66 Dom.L.R. 457, 460 [both cit 
Cyel: 


6 Federal Life Ins. Co. v. White- 
head, 174 P. 784, 790, 73 Okl. 71 [quot 
Kerr v. Aetna Casualty & Surety Co., 
254 P..105, 109,124 Okl- 112; Knights 
and Ladies of Security v. Bell, 220 P. 
594, 597, 98. Okl. 272; Van Curon vy. 
Kener 21.9 Ps U3 woods wom Ole slay 
McCarty v. Piedmont Mut. Ins. Co., 62 
Sihei 12, 8b 1S:C.. 1625. Ls RAC NES: 
729. 


7. Kennedy v. Manry, 66 S.E. 29, 
6 Ga.App. 816, 819; Continental Ins. 
Cow, Ruckman, 20) N.B. 71, 127 8 
R64 Soe PAIS WE. al a; LOOT EW. 
Order of Railway Conductors of Amer- 
ica, 57 N.W. 6238, 90 Iowa 721, 727; 
Stewart v. Leonard, 68 A. 638, 103 Me. 
128, 132; Dague v. Grand Lodge 
Brotherhood of Railroad Trainmen, 73 
A. 735, 788, 111 Md. 95 [quot Barroll 
Viubrice, &§0 <A. 10385,, 1038, dilb Nid: 
498]; State ex rel. Driffill v. City of 
Anaconda, 111 P. $45, 347, 41 Mont. 
577; Makuen vy. Elder, 87 S.B. 334, 
336, 170 N.C. 510; Voss v. North- 
western Nat. L. Ins. Co., 118 N.W. 212, 
137 Wis. 492, 502; Western Canada 
Investment Co. v. McDiarmid, 15 Sask. 
L. 142, 66 Dom.L.R. 457, 460 [cit Cyc]. 


8. State ex rel Driffill v. City of 
Anaconda, 111 P. 345, 347, 41 Mont. 
57. 

9. Hunter v. Baker Motor Vehicle 
Co., 225 EF. 1006, 1018 [cit Cyc]; Ger- 
man-American Savings Bank vy. Goll- 


some benefit or advantage, which, but for such waiv- 
er, the party would have enjoyed;° the surrender or 
relinquishment of an existing right;® the abandon- 
ment of some right’ or privilege’ which can be en- 
forced or exercised; 
the voluntary relinquishment of a right? 


the relinquishment of a known 


mer, 102 BP. 932, 155 Cal. 683, 691, 24 
L.R.A.N.S. 1066 [quot Goodwin v. 
Grosse, 206 P. 138, 140, 56 Cal.App. 
615]; City of Americus v. Phillips, 79 
Sob. 36,13 iGacApp. 321. Hox ivan City, 
of Monroe, 131 So. 483, 484, 15 La. App. 
192; Bygaard v. Maeser Fur Farms, 
237 N.W. 7, 183 Minn. 388, 391; Solberg 
v. Sunburst Oil & Gas Co., 246 P. 168, 
174, 76 Mont. 254; Griffith v. Montana 
Wheat Growers’ Ass'n, 244 P. 277, 279, 
75 Mont. 466; Samuels v. Mack-Inter- 
national Motor Truck Corporation, 275 
P. 596, 597, 128 Or. 600; McCarty v. 
Piedmont: Mut, ins. (Co ).62) Ssoy ia2 
81 S.C..152,) £8) LRA. N-Si 729) €ross= 
well v. Connecticut Indemnity Assoc., 
29 S.B. 236, 51 S.C. 469, 476; Missouri 
State Life Ins. Co. v. Le Fevre, (Tex.) 
10 S.W.(2d) 267, 269 [cit Cyc]; Ja- 
cobs v. National Accident & Health 
Ins. 6 Col 51 AG L565 56'(, AL OSmaVitag or 
Crump v. McNeill, 14 Alta.L. 206, 211 
[eit Cyc]. 


10. Ewart Waiver Distributed 
[quot Solomon vy. Preferred Acc. Ins. 
Co., 229 N.Y.S. 257, 260,132 Mise. 134 
(“usual” definition)]; Hunter v. Bak- 
er Motor Vehicle Co., 225 F. 1006, 1013; 
Mitchell v. Kemp & Burpee Mfg. Co., 
218 F. 843, 846 [both cit Cyc]; Hoxie 
v. Home, Ins. Co., 32 Conn. 21, 40, 85 
Am.D. 240; Jones v. Savin, 97 A. 591, 
592, 29 Del. 180; Ford v. Ott, 173 N.W. 
121, 124, 186 Iowa 820; Central Life 
Ins. Co. v. Roberts, 176 S.W. 1139, 165 
Ky. 4296,< 303 felt .Cyc ls Libby ow 
Haley, 39) -Ay 1004; 91 Me_ 3315553335 
Stewart v. Crosby, 50 Me. 130, 134; 
Clark v. Dye, 197 N.W. 209, 212, 158 
Minn. 217; Fishback v. Van Dusen 
Co. 22 NW 2440 880 Minny ddd Wa7= 
Dawson v. Shillock, 12 N.W. 526, 29 
Minn. 189, 191; Cowenhoven y. Ball, 
23 N.E. 470, 118 N.Y. 281, 234; Clark 
v. West, 110 N.Y.S. 110, 125 App.Div. 
654, 664; French v. Seamans, 48 N.Y.S. 
9, 21 Misc. 722, 726 [quot Kennedy 
v. Manry, 66 S.E. 29, 6 Ga.App. 816, 
819]; Danville Lumber & Mfg. Co. v. 
Gallivan Bldg. Co., 97 S.E. 718, 720, 
177 N.C. 108; Northwestern Nat. Life 
ins. Co. Vv. Ward; 165) P: #524562 60.0 be 
Okl. 188; Labidee v. City of Pierre, 
177 N.W. 499, 500, 43 S.D. 31; Sover- 
eign Camp, Woodmen of the World v. 
Putnam, (Tex.) 206 S.W. 970, 972 
[both cit Cyc]. See Bowers Law of 
Waiver [quot Northwestern Fire & 
Marine Ins. Co. v. Pollard, 238 P. 594, 
596, 74 Mont. 142]; Hunter v. Baker 
Motor Vehicle Co., 225 F. 1006, 1013 
[cit Cyc]; Farlow v. Ellis, 15 Gray 
(Mass.) 229, 231 [quot Stewart v. 
Leonard, 68 A. 638, 103 Me. 128, 132; 
Kilpatrick v. Kansas City, etc., R. Co., 
57 N.W. 664, 38 Neb. 620, 640, 41 Am. 
S.R. 741; Arnold v. Gambrel, 167 P. 
630, 64 Okl. 2838, 286] (all three de- 
fining ‘“‘waiver” as “the voluntary re- 
linquishment or renunciation of some 
right”); Hunter v. Baker Motor Vehi- 
cle Co., 225 F. 1006, 1013 [cit Cyc]; 
Astrich vy. German- -American Ins. Co., 
3 Tok 13, 20, 65 C.C.A. 251 (both de- 
fining “waiver” as “a voluntary re- 
linquishment of the right that one 
party has in his relations to anoth- 
er”); Central Life Ins. Co. v. Roberts, 
176 S.W. 11389, 165 Ky. 296, 302 (defin- 
ing “waiver” as “the voluntary re- 
linquishment of a right which one 
may enforce as he chooses’’). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


or advantage,'! of an existing right;12 the inten- 
tional relinquishment of a right,!* of an existing!4 
or valuable?® right, or the neglect to insist upon such 
an election by one to 
forgo some advantage he might have taken or in- 
sisted upon,'* or to dispense with something of val- 
une;*® a neglect or omission to insist upon a matter 
of which a party may take advantage at the time 
when it ought to be done, so that it may operate as 
a trap to the other party, to insist upon it after- 
wards;1® an implied consent by a failure to objeet.?° 
To abandon or relinquish is the gist of “waiver”; 
the word implies the relinquishment of a legal po- 
sition,?? or that something may be relinquished :? 
“Waiver” implies abandonment, not segregation for 


right at the proper time;!® 


11. Hunter v. Baker Motor Vehicle 
Coy 225) EF. 20065-1013. felt. Cye]s 
Hawkins v. Smith, 205 P. 188, 189, 35 
Idaho 349 [quot Idaho Grimm Alfalfa 
Seed Growers’ Ass’n v. Stroschein, 242 
BP. 444, 447, 42 Idaho 12, 47 A.L.R. 
916]; Draper v. Oswego County Fire 
Relief Assoc., 82 N.E. 755, 190 N.Y. 
12, 16 [quot Clark v. West, 86 N.E. 1, 
193 N.Y. 349, 360; Chapman v. Fowler, 
116 N.Y.S. 962, 132 App.Div. 250, 253; 
Fisher v. U. S. Casualty Co., 245 N.Y.S. 
406, 409, 138 Mise. 307; Krivitsky & 
Cohen v. Western Union Telegraph 
Co., 221 N.Y.S. 525, 528, 129 Misc. 431; 
In re McPherson, 186 N.Y.S. 661, 668, 


114 Mise. 283; Point Gratiot Sand, 
ete, Co. Vea Hartford Fire Ins; Co., 
ISG NEY .9. 08.1075 Sacre.» Mise) 229]+ 


Weeks v. Auburn, etc., Electric R. Co., 
113 N.Y.S. 636, 639, 60 Misc. 405. 

12. Hunter v. Baker Motor Vehicle 
Co.39225 FT 1006, 1013 [cit Cyc]; _Con- 
tinental Ins. Co. v. Ruckman, 20 N.E. 
Whyte te We OA, tO Vos, Lie AIMrs, Pe | Lek 
[quot MacArthur v. U. S. Health, etc., 
Ens. Co., 151 Ill.App. 507, 516); Shelt 
v. Baker, 137 N.E. 74, 77, 79 Ind.App. 
606; King v. Atlantic Coast Line R. 
Co., 68 S.B. 769, 86 S.C.'510, 513. 

13.- Patterson v. J. D. -Loiseaux 
Lumber Co., 114 A. 336, 343, 92 N.J.Eq. 
569; S. & E. Motor Hire Corp. v. New 
York Indemn. Co., 174 N.E. 65, 66, 255 
N.Y. 69; Home Ins. Co. v. Klous, (Tex. 
Civ.App.) 58 S.W.(2d) 176, 178. See 
Proctor Trust Co. v. Neihart, 288 P. 
574, 578, 130 Kan. 698 (“intentional re- 
nunciation of a claim or right’); Shil- 
anski v. Farrell, 57 Pa.Super. 137, 142 
(“intentional abandonment or relin- 
quishment’); Elhart v. Pacific Mut. 
Life Ins. Co., 92 P. 419, 420, 47 Wash. 
659 (“intentional release’’). 


14. G. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305 
[eit Cyel; Mason-Henry Press v. 
Astna Life Ins. Co., 130 N.Y.S. 961, 
965, 146 App.Div. 181. 


15. Sovereign Camp, Woodmen of 
the World v. Nigh, (Tex.) 223 S.W. 
291, 292; Weeks v. First State Bank 
of De Kalb, (Tex.) 207 S.W. 973, 974. 


16. Metcalf v. Phenix Ins. Co., 43 
An bel 54259 24> RE. (3075-93.09. (Lawot 
Ford v. Ott, 173 N.W. 121, 124, 186 
Iowa 820; Thomas v. Modern Wood- 
men of America, 260 S.W. 552, 554, 
218 Mo.App. 10; Gilbert v. Hayward, 
92 A. 625, 633, 37 R.I. 303]. 


17. Jones v. Della Maria, 191 P. 
943, 48 Cal.App. 171; Commercial 
Union Assurance Co., Limited, of Lon- 


don, England v. Schumaker, 119 N.E. 
532, 537, 71 Ind.App. 526; Templer 
v. Muncie Lodge, I1.0.0.F., 97 N.E. 
546, 549, 50 Ind.App. 324; In re Yel- 


verton’s Will. 153 S.E. 319, 320, 198 
N.C. 746; Miller v. Head Camp, 77 
P. 83, 84, 45 Or. 192. See Couper v. 
Metropolitan Life Ins. Co., 230 N.W. 
929, 931, 250 Mich. 540 (a waiver 


WAIVER 


future use.24 


it?s 


‘implies an election to forego some 
known advantage which might have 
been insisted upon, which induced @& 
belief ‘of an intention and purpose to 
waive’’’); Veal v. Fire <Ass’n_ of 
Philadelphia, (Tex.) 30 S.W.(2d) 715, 
719 (a waiver “is an election not to 
take advantage of a technical defense 
in the nature of a forfeiture’). 


18. Herman Estoppe! [quot Alex- 
ander v. North Carolina Savings 
Bank & Trust Co., 71 S.E. 69, 76, 155 
N.C. 124; State v. Vaughn, 79 S.E. 312, 
314,95 S.C. 455]; Hunter v. Baker 
Motor Vehicle Co., 225 EF. 1006, 1013; 
Mitchell v. Kemp & Burpee Mfg. Co., 
218 F. 843, 846 [both cit Cyc]; Cable 
Vane Ss inise so. weladligbs LO, Poh 
C.C.A. 216; United Firemen’s Ins. Co. 
v. Thomas, 82 F. 406, 408, 27'C.C.A. 
42, 47 L.R.A. 450; San Bernardino 
Inv. Co. v. Merrill, 41 P. 487, 108 Cal. 
490, 494 [quot State ex rel. Driffill v. 
City of Anaconda, 111 P 345, 347, 41 
Mont. 577]; Shedd v. American Credit 
Indemnity Co. of New York, 95 N.E. 
316, 318, 48 Ind.App. 23; Cedar Rapids, 
ete., Co. vy. Cedar Rapids, 90 N.W. 746, 
117 Iowa 250, 258; Mosiman v. Occi- 
dental Mut. Ben. Assoc., 109 P. 413, 
82 Kan. 679, 674; Fox v. City of Mon- 
roe, 131 So. 483, 484, 15 La.App. 192; 
Warren v. Crane, 15 N.W. 465, 50 Mich. 
300,301 {quot In re Millers’ & Manu- 
facturers’ Ins. Co., 106 N.W. 485, 97 
Minn. 98, 104, 7 Ann.Cas. 1144, 4 L. R.A. 
231]; Vicksburg Waterworks Co. v. 
J. M. Guffy Petroleum Co., 38 So. 302, 
86 Miss. 60, 80; Supreme Lodge K. P. 
W. v. Quinn, 29 So. 826, 78 Miss. 525, 
527; Clark v. West, 86 N.E. 1, 193 N.Y. 
349, 360 [quot Schifferdecker v. Busch, 
225° N.Y.S.,. 106, 111,°130 .Misc.. 6255 
Chapman v. Fowler, 116 N.Y.S. 962, 
1382-App.Div. 250, 253]; Cowenhoven 
v. Ball, 23 N.E. 470, 118 N.Y. 281, 234; 
In re McPherson, 186 N.Y.S. 661, 663, 
114 Misc. 283; French v. Seamans, 48 
N.Y.S. 9, 21 Misc. 722, 726: Decker v. 
Sexton, 43 N.Y.S. 167, 19 Misc. 59, 65; 
Aldridge v. Greensboro Fire Ins. Co., 
140 S.H. 706, 708, 194 N.C. 683; Hardin 
v. Liverpool & London & Globe Ins. 
Co: 12,57 4S. Eis 353)-304, 189 N.C 423% 
Liverpool, etc., Ins. Co. v. T. M. Rich- 
ardson Lumber Co., 69 P. $38, 11 Okl. 
585, 625; Houghton, Mifflin & Co, v. 
DuBell, 33 Pa.Co. 267, 269; State v. 
Faile, 20 S.E. 798, 43 S.C. 52,.57; The 
Preetorians v. Strickland, (Tex.) 48 
S.W.(2d) 690, 693; Schwab Safe & 
MoekiCo.cv.cSnows 152) Pi 71, 176,47 
Utah 199 [quot Woolley v. Loose, 194 
P. 908, 912, 57 Utah 336, 14 A.L.R. 
372]. See Crump v. MeNeill, 14 Alta, 
L. 206, 211 [cit Cyc] (“an election to 
dispense with something of value’’). 


19. Hunter v. Baker Motor Vehicle 
Co., 225 F. 1006, 1014; Johnson v. 
First Nat. Bank, 117 N.E. 676, 678, 65 
Ind.App. 629 [both cit Cyc]; Collins 
v. Benson, 120 A. 724, 725, 81 N.H. 10; 
Lyman v. Littleton, 50 N.H. 42, 45. 


Difficulty of application. 
cases, it is often difficult to determine what cases 
fail within a given definition and what without;*7 
each case must be decided on the facts peculiar to 


Other terms compared.”? 
species of “waiver” by tacit consent.*1 
is a doctrine similar to that of “waiver.”** 
general principles applicable to both are similar, but 
the facts on which they operate are so different that 
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The word applies only to the act or 
conduct of an opposite party;?° no one can be said 
to have waived an act, or the effect of an act, whieh 
he himself did or omitted to do.?® 


Applied to the facts of 


“Acquiescence’”’®° is a 
“Hlection’’?? 
The 


See Collinson v. Wier, 154 N.Y.S. 951, 
956, 91 Mise. 501 (‘it is required of 
everyone to take advantage of his 
rights at the proper time, and the 
neglect to do so will be considered a 
waiver’’). 

20. Hunter v. Baker Motor Vehiche 
Co., 225 F. 1006, 1014 [cit Cyc]; Rose- 
berry v. Valley Bldg., etc., Assoc., 68 
P. 10638, 17 Colo.App. 448; Jones v. 
Savin, 96 A. 756, 29 Del. 68, 70. 

21. Holloway v. Darden, 53 So. 187, 
168 Ala. 256, 261. 

22. State Bank of Ardock v. Burke, 
208 N.W. 115, 118, 53 N.D. 777. 

23. Hoffman v. Owens, 103 P. 414, 
415, 31 Nev. 481, Ann.Cas.1912A 603. - 

24. Panoualias v. National Equip- 
ment Co., 269 F. 630, 632 (“a ‘waiver’ 
of pecuniary recovery made at trial, 
while insisting on injunction, cannot 
be construed as a lawful segregation 
for future litigation of the recovery 
waived’’). 

25. See infra text and note 26. 

26. Atlas Assur. Co. v. Williams, 
123 S.E. 697, 698, 158 Ga. 421. 

27. Zwietusch v. Luehring, 144 N. 
W. 257, 264, 156 Wis. 96. 

“Tt is about as difficult to lay down 
any hard and fast rule as to what con- 
stitutes waiver as it is in reference to 
what constitutes negligence.’’ Zwie- 
tusch vy. Luehring, supra. 

28. Zwietusch v. Luehring, supra. 

29. Waiver: 

Implied as “laches” see Equity § 211 

text and note 35. 


Interchangeable see Ratification § 3 
text and note 87. 


Distinguished from: 
Estoppel § 118; Insurance § 565. 
oO} § 3 text and notes 88, 


Words of similar import: 
“Abdication” 1 C.J. p 280. 
“Disclaimer” 18 C.J. p 1049. 
“Relinquishment” 54 C.J. p 104. 
“Renunciation” 54 C.J. p 392. 
“Repudiation’”’ 54 C.J. p 686. 
“Surrender” § 1. 

30. “Acquiescence” 1 C.J. p 905. 


31. Dague v. Grand Lodge Brother- 
hood of Railroad Trainmen, 73 A. 735, 
738, 111 Md. 95. 


“Acquiescence” similar to “waiver” 
in knowledge as requisite see Ac- 
quiescence 1 C.J. p 907 note 21 [a]; 
and infra § 5. 


preives by acquiescence see infra 


2 32. ; See Election of Remedies 20 C, 
By iets 

“Election” 19 C.J. p 1257. 

33. Alabama Constr. Co. v. Con- 


. 
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different results are often reached.*# 
“abandonment,”*> ‘modifi- 
However, 
“release” have been said to be alike in that each op- 


been distinguished from 
eation,’®® and “release.”3* 


erates to extinguish a right.*§ 
[§ 2] B. Nature of Doctrine. 


some arbitrariness.*® 


of practice*? 


tinental Car, etc., Co., 62 S.E. 160, 131 
Garee Gor oO. 

“Waiver” as an election see supra 
text and notes 17, 18. 

34. Alabama Constr. Co. v. Con- 
tinental Car, etc., Co., 62 S.E. 160, 131 
Gans Oo slO: 

Burden of proving waiver as dis- 
tinguished from that of proving elec- 
tion see infra § 11. 

35. In re Brooks, 27 F.(2d) 146, 147. 

[a] Relative to homesteads, “ ‘aban- 
donment’ is a nonjudicial action, while 
a ‘waiver’ is the act of the owner in 
a suit or judicial proceeding.” In re 
Brooks, 27 F.(2d) 146, 147. See Home- 
steads 29 C.J. p 770 et-seq. 

“Abandonment” § 1. 


36. Clark v. West, 110 N.Y.S. 110, 
125 App.Div. 654, 659. 

“Modification” 40 C.J. p 1486. 

37. Clark v. West, 110 N.Y.S. 110, 
125 App.Div. 654, 659; Stackhouse 
v. Barnston, 10 Ves.Jr. 453, 465, 32 
Reprint 921 [quot Maxfield v. Terry, 
4 Del.Ch. 618, 629]. 


38. See Release § 2. 
Effect of ‘“‘waiver’” see infra § 14. 


39. Silverhorn vy. Pacific Mutual 
Life Ins. Co. of California, 24 Hawaii 
366, 371, 372 [cit Cyc]; Germania F. 
Ins. Co. v. Pitcher, 64 N.E. 921, 66 
N.E. 10038, 160 Ind. 392, 397; Schwab 
v. Brotherhood of American Yeomen, 
264 S.W. 690, 692, 305 Mo. 148; Kier- 
nan v. Dutchess County Mut. Ins. Co., 
44 N.E. 698, 150 N.Y. 190, 194 [quot 
Central Life Ins. Co. v. Roberts, 165 
Ky. 296, 303, 176 S.W. 1139 (quot U. S. 
Fidelity, etc., Co. v. Miller, 34 S.W. 
(2a) 938, 940% 237 Ky. 43, 076-A. LR; 
12); Clark v. West, 193 N.Y. 349, 360, 
86 N.E. 1; Draper v. Oswego County 
Fire Relief Assoc., 82 N.E. 755, 190 
N.Y. 12, 16 (quot In re McPherson, 186 
N.Y.S. 661, 663, 114 Misc. 283; Point 
Gratiot Sand, etc, Co. v. Hartford 
PRT NS CO., slo INGY Ss Sika. SS eye 
Misc. 229); Fisher v. U. S. Casualty 
Co., 245 N.Y.S. 406, 409, 138 Misc. 307; 
Chapman v. Fowler, 116 N.Y.S. 962, 
132 App.Div. 250, 253]; Peo. v. Man- 
hattan Co., 9 Wend. (N.Y.) 351, 381; 
Danville Lumber & Mfg. Co. v. Galli- 
van Bidg. Co., 97-8. Hs .718).719), 177 IN, 
Cx 1033 

40. Craine v. Colonial Mut. F. Ins. 
Co., Ltd., 28 Austr.C.L.R. 305, 326. 

41. Wolf v. Shulz Folding Box Co., 
(Mo.) 44 S.W.(2d) 866, 869. 

42. Dis. op. in Roumage vy. Mechan- 
ics’ Fire Ins. Co., 13 N.J.Law 110, 124. 

43. See Insurance §§ 565-641; and 
titles of particular insurance in this 
work. 

44, In re McPherson, 186 N.Y.S. 
661, 663, 114 Misc. 283; Appel v. Peo- 
ple’s Surety Co., 132 N.Y.S. 200, 202, 


The doctrine of 
waiver has been characterized as technical,* 
It is one of the most familiar 
in the law,*! prevalent in ancient as well as in mod- 
ern times throughout every branch of law as well as 
It is presented most frequently in 
those cases which have arisen out of litigation over 
insurance policies,*#* but it is a doctrine of general 
application, confined to no particular class of cases,** _ 
extending to rights and privileges of any character.*® 


WAIVER 
“Waiver” has 


“waiver” and 


It is a doctrine, resting upon an equitable princi- 
ple,*® which courts of law will recognize, that a 
person, with full knowledge of the facts shall not 
be permitted to act in a manner inconsistent with 


his former position or conduct to the injury of an- 


3. as Odi 


vertible.®° 


148 App.Div. 70. 

45. Schindel v. Danzer, 157 A. 283, 
288, 161 Md. 384; Smith v. Minneapo- 
lis Threshing Machine Con ite ee. 
89 Okl. 156. 


46. Schindel v. Danzer, 157 A. 283, 
288, 161 Md. 384. 


47. Humes Const. Co. v. Philadel- 
phia Casualty Co., 79 A. 1, 3, 32 R.1. 
246, Ann.Cas.1912D 906 [quot Inven- 
tasch vy. Superior Fire Ins. Co., 138 
A. 39, 42, 48 R-L..3821). See Craine v. 
Colonial Mut. F. Ins. Co., Ltd., 28 
Austr.C.L.R. 305, 326 (waiver is a 
dowtrine “introduced by the law to 
prevent a man in certain circum- 
stances from taking up two incon- 
sistent positions’’). 

48. Pabst Brewing Co. v. Milwau- 
kee, 105 N.W. 568, 126 Wis. 110, 116 
[quot Whitmer v. Arthur, 23 Ohio 
N.P.N.S. 481,\484]. 


“A rule by which, regardless of ab- 
sence of any element of estoppel or 
consideration as those terms are popu- 
larly understood, the maxim that one 
shall not be permitted to blow hot, 
then with advantage to himself turn 
and blow cold, within limits sanction- 
ed by long experience as required for 
the due administration of justice, has 
been prohibitively applied.” Pabst 
Brewing Co. v. Milwaukee, 105 N.W. 
563, 126 Wis. 110, 116, 117 [quot Whit- 
mer v. Arthur, 93 OhioN.P.N.S. 481, 
484]. 

49. Kennedy v. Manry, 66 S.E. 29, 
6 Ga.App. 816, 819 [quot Hayes v. 
Manning, 172 Sw. 897, 907; 263 Mo. Ls 
Northwestern Nat. Life Ins. COuwaNs 
Ward, 155 P. 524, 526, 56 Okl. 188]; 
Silverhorn v. Pacific Mutual Life Ins. 
Co. of California, 24 Hawaii. 366, 372; 
Collins v. Iowa Mfrs.’ Ins. Co., 169 N. 
W. 199, 200, 184 Iowa 747; Central 
Life Insurance Co. v. Roberts, 176 S. 
W. 1139, 165 Ky. 296: 303 [cit Cyc]; 
Crawford v. Winterbottom, 96 A. 497, 
498, 88 N.J.Law 588; Maloney v. 
Northwestern Masonic Aid Assoc., 40 
N.-Y.S. 918, 8 App.Div. 575, 579; Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
Bldz.'Co.,' 9% Sib. Ts 719 LOeN.C: 
103; Fender v. New York Life Ins. 
CofVlbs SE o7, 578,15 8eIS:C.m 3s 
[cit Cyc]. 

50. Sovereign Camp, W. O. W. v. 
Allen, 89 So. 58, 61, 206 Ala. 41. See 
American Life Ass’n v. Vaden, 261 S. 
W. 320, 324, 164 Ark. 75 (‘waiver of 
a forfeiture’). 


51. Coombs v. Larson, 152 A. 297, 
301, 112 Conn. 236; Collins v.. lowa 
Mfrs.’ Ins. Co., 169 N.W. 199, 200, 184 
Iowa 747; Ervay v. Fire Ass’n of 
Philadelphia, 93 N.W. 290, 119 Iowa 
304, 808 [quot Griffith v. Anchor Fire 
Ins. Co., 120 N.W. 90, 92, 143 Lowa 88]; 
Central Lif? Ins. Co. v. Roberts, 176 S. 
W. 1139, 165 Ky. 296, 303 [cit Cyc]; 
Underwood v. Farmers’ Joint Stock 


other ;47 a rule of judicial policy, the legal outgrowth 
of judicial abhorrence, so to speak, of a person’s 
taking inconsistent positions and gaining advantag- 
es thereby through the aid of courts.*§ 
trine, it has been said, belongs to “the family of,”*° 
is of the nature of,°° is based upon,*! estoppel. 
essence of waiver, it has been stated, is estoppel, and 
where there is no estoppel, there is no 
“Waiver” and “estoppel” are frequently used as con- 
On the other: hand, it has been said that 


The doc- 
The 


waiver.°” 


Ins. Co,, 57 N.Y. 500, 505 [quot Decker 
v. Sexton, 43 N/Y.S« 167, 29 Misc. 59, 
65]; Allen Bros. v. Raleigh Savings 
Bank & Trust-Co., 105 S.E. 401, 180 
N.C. 608, 611; Pittsburg Const. Co. v. 
West Side Belt R. Co., 75 A. 1029, 
1032, 227 Pa. 90. See Equitable L. As- 
sur. Soc. v. McElroy, 83 F. 631, 640, 
28 C.C.A. 365 (“the basis of waiver 

. is estoppel or acts from which 
the contracting party may legitimate- 
ly infer a waiver’); Danville Lum- 
ber & Mfg Co. v. Gallivan Bldg. Co., 
97 S.H. 728, 719, 177 N.C. 103 (estop- 
pel is the basis of waiver ‘‘to some 
extent’). See also Elliott v. Lycom- 
ing County Mut. Ins. Co., 66 Pa. 22, 
26, 5 Am.R. 323 [quot Northern As- 
sur. Co. v. Grand View Bldg. Assoc., 
22 §.Ct. 133, 183 U.S. 308, 339, 46-L. 
Ed. 213 (quot In re Millers’ & Manu- 
facturers’ Ins. Co., 106 N.W. 485, 97 
Minn. 98, 105, 7 Ann.Cas. 1144, 4 L.R. 
A.N.S. 231)] (per Sharswood, J., “‘un- 
doubtedly, if the company, after nc 
tice or knowledge of the over-insur- 
ance, treated the contract as subsist- 
ing by making and collecting assess- 
ments under it from the insured, they 
could not afterwards set up its for- 
feiture. It would be an estoppel, 
which is the true ground upon which 
the doctrine of waiver in such cases 
rests’’). 


52. G. Amsinck & Co. v. Spring- 
field Grocer Co., 7 F.(2d) 855, 860. 
See Sovereign Camp, W. O. W. v. Al- 
len, 89 So. 58, 61, 206 Ala. 41 (“un- 
questionably, to support a waiver 
there must be something done or said 
by sthe company to induce action or 
reliance upon it’); Fowler v. Cobb, 
(Mo.) 232 S.W. 1084, 1087 (“a waiver 
implies an act which the party knows 
is leading a person, upon whom an 
obligation rests to perform some duty 
owing to that person, to believe it 
will not be required’); Kennedy v. 
Grand Fraternity, 92 P. 971, 976, 36 
Mont. 325, 25 L.R.A.N.S. 78 (‘the doc- 
trine of waiver has for its very exist- 
ence the assumption that by reason of 
the action of the society the insured 
has been misled to his prejudice’’). 


Fact of reliance as binding effect 
of waiver see infra § 14 text and 
note 7. 

Showing of act amounting to es- 
toppel see infra § 10. 


53. Globe Mut. L. Ins. Co. v. Wolff, 
95 U.S. 326, 333, 24 L.Ed. 387; Cable 
Vv. JU. IS: Tite ins! Cos” Tae eornsde 
49 C.C.A. 216 [rev on other grounds 
2414S: Ct. NTS, OL PU LSet 2888 /48iri. Bd’ 
188]; Crawford v. Winterbottom, 96 
A. 497, 498, 88 N.J.Law 588; Maloney 
v. Northwestern Masonic Aid Assoc., 
40 N.Y.S. 918, 8 App.Div. 575; Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
BidewCo., 597 Ssbs LS, TL9s7 177 N. Gs 
103; Dale v. Continental Ins. Co., 31 
S.W. 266, 95 Tenn. 38, 50; American 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 
' 


a 


the terms are not convertible,®* that an estoppel in 
pais has connections in no wise akin to waiver,°® and 
that the doctrine of waiver does not necessarily de- 
pend on estoppel®® or misrepresentation ;°* 
waiver does not necessarily imply that one has been 
misled to his prejudice or into an altered position ;°* 
a waiver may be created by acts, conduct, or decla- 
rations insufficient to create a technical estoppel.’ ek 


Cent. Ins. Co. v. McCrea, Maury & Co., 
8 Lea (Tenn.) 5138, 526, 41 Am.R. 647. 
See Sovereign Camp, Woodmen of the 
World v. Nigh, (Tex.) 223 S.W. 291, 
292 (‘fone reason for the confusion in 
the use of the words [“estoppel’ and 
“waiver’] is that a valid and com- 
plete waiver may be said to effectual- 
ly estop one party from a claim 
against the other’). Effect of waiver 
see infra § 14. 


“Sometimes this method of dealing 
with an objection is called a waiver, 
sometimes an estoppel. Its effect does 
not depend upon the name given to it. 
The principle which, under the name 
of waiver, remedies many defects in 
evidence at a trial and in various ju-* 
dicial proceedings, is the same which, 
under the name of estoppel, defeats 
much fraud and injustice in the mak- 
ing of contracts, and in a great variety 
of affairs, and even operates aS a con- 
veyance of personal and real estate.’ 
Lyman v. Littleton, 50 N.H. 42, 45. 


[a] In insurance law (1) ‘waiver’ 
and “estoppel” are frequently used 
as convertible. Zimbelman v. Hart- 
ford Fire Ins. Co., (Colo.) 22 P.(2d) 
866, 869; Bernhard vy. Rochester Ger- 
man Ins. Co.;, 65 A. 134, 136, 79 Conn. 
388, 8 Ann. Cas. 298; Silverhorn v. 
Pacific Mutual Life Ins. Co. of Cali- 
fornia, 24 Hawaii 366, 372; Union Nat. 
Bank v. Manhattan Life Ins. Co., 26 
So. 800, 52 La.Ann.e36; Hanscom v. 
Home Ins. Co., 38 A. 324, 90 Me. 333, 
339; Dahrooge v. Rochester-German 
Ins. Co. of Rochester, N. Y., 143 N.W. 
608, 611, 177 Mich. 442, 48 L.R.A.N.S. 
906; Security Ins. Co. v. Fay, 22 Mich. 
467, 473, 7 Am.R. 670; Carpenter v. 
St. Joseph Life Ins. Co., 246 S.W. 623, 
626, 212 Mo.App. 336; Danville Lum- 
ber & Mfg. Co. v. Gallivan Bldg. Co.} 
97S Bs TLS 227195 07s INEGC. (103850 Mio tt 
v. Lycoming County Mut. Ins. Co., 66 
Pa. 22, 26, 5 Am.R. 323; Bender v. 
New York Life Ins. Co., 155 S.E. 577, 
518, 158 S:C783i5" Webster=var State 
Mute eo Ins?-Co:, 69 AS 8196 81 Vite 75, 
80. See Globe Mut. L. Ins. Co. v. 
Wolff, 95 U.S. 326, 333, 24 L.Ed. 387 
[quot In re Millers’ & Manufactur- 
ers’ Ins. Co., 106 N.W. 485, 97 Minn. 
98, 105, 7 Ann.Cas. 1114, 4 L.R.A. 231] 
(per Field, J., ‘the doctrine of waiv- 
er, as asserted against insurance com- 
panies to avoid the strict enforcement 
of conditions contained in their poli- 
cies, is only another name for the doc- 
trine of estoppel. It can only be in- 
voked where the conduct of the com- 
panies has been such as to induce ac- 
tion in reliance upon it, and where it 
would operate as a fraud upon the as- 
sured if they were afterwards allowed 
to disavow their conduct and enforce 
the conditions’). But see In re Mill- 
ers’ & Manufacturers’ Ins. Co., 106 
N.W. 485, 488, 97 Minn. 98 (“some 
writers seem to imply that the words 
‘waiver’ and ‘estoppel’ lose their le- 
gal meaning as soon as they are in- 
voked in cases between the parties to 
a contract of insurance’); Inventasch 
v. Superior Fire Ins. Co., 138 A. 39, 
42, 48 R.I. 321 (‘in Rhode Island, Itow- 
ever, as applying to insurance poli- 
cies, waiver and estoppel have been 
differentiated’). (2) Generally, when 
“waiver’ and “estoppel” are used as 


convertible, there are the elements of] C. 103; 


WAIVER 


thus, a 


an estoppel. Bernhard v. Rochester 
German Ins. Co,, 65 A. 134, 136, 79 
Conn. 388, 8 Ann.Cas. 298; Carpenter 
v. St. Joseph Life Ins. Co., 246 S.W. 
623, 626, 212 Mo.App. 336: (3) When 
“walv er” is used as only another name 
for estoppel, it is sometimes called 
“implied waiver,’ because it lacks 
the element of intention. Inven- 
tasch vy. Superior Fire Ins. Co., 138 A. 
39, 42, 48 R.I. 321. Intention to waive 
as essential see infra $6) 14) The 
idea expressed by “waiver” or “es- 
toppel’’, used interchangeably, is 
sometimes expressed as “waiver by 
estoppel.” Dahrooge vy. Rochester- 
German Ins. Co. of Rochester, N. Y., 
143 N.W. 608, 611, 177 Mich. 442, 48 
L.R.A.N.S. 906. 


54 Sovereign Camp, W. O. W., v. 
Allen, 89 So. 58, 61, 206 Ala. 41. See 
Marine Tron Works v. Wiess, 148 F. 
145, 153, 78 C.C.A. 279 [quot Mitchell 
v. Kemp & Burpee Mfg. Co., 218 F. 
843, 846]; Dary v. Providence Police 
Ass'n, 62 Al 5135 515, 27 RK. 377 [both 
cit Cye] (both holding that “a waiver 
is not in the proper sense of the term 
a species of estoppel’). 


Estoppel distinguished see Estoppel 
§ 118; Insurance § 565. 


55. Kennedy v. Manry, 66 S.E. 29, 
6 Ga.App. 816, 819; Hayes v. Manning, 
U2 SW 89%, 90821609, 1 NO. oe 

56. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
79; Roberts v. American Nat. Assur. 
Co., (Mo.) 220 S.W. 996, 1000; Kraut 
v. Nordlinger, 215 N.Y.S. 496, 499, 216 
App.Div. 409; Somers v. Germania 
Nat.. Bank, 138 N.W. 7138, 152 Wis. 
210; Cowie v. Strohmeyer, 136 N.W. 
956, 137 N.W. 778, 150 Wis. 401. See 
First Nat. Bank of City of Brooklyn 
v. Gridley, 98 N.Y.S. 445, 451, 112 App. 
Div. 398. [quot Whitmer v. Arthur, 23 
OhioN.P.N.S. 481, 483] (waiver “does 
not necessarily rest upon the doctrine 
of waiver, but, according to the logic 
of all the cases, it results from an 
agreement between the parties either 
express or implied’’). 

57. Inventasch v. Superior Fire 
Insi-Co5ni38 A 39,42, "481! 32d: 


58. G. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305; 
Washburn v. Union Cent. la Ins. Co., 
38 So. 1011, 143 Ala. 485, 488; Queen 
Ins. Co. v.-Young, 5 So. 116, 86) Ala, 
424, 430, 11 Am.S.R. 51; Lee v. Casual- 
ty Co. of America, 96 A. 952, 955, 90 
Conn. 202; Stapleton v. Dismukes, 159 
S.E. 768, 772, 43 Ga.App. 611; Hem- 
mings v. Home Mut. Ins. Ass’n of 
Iowa, 203 N.W. 818, 821, 199 Iowa1311; 
Schuetz v. International Harvester Co. 
of America, 149 N.W. 855, 857, 167 
Iowa 634; U. S. Fidelity & Guaranty 
Co. v. Miller, 34 S.W.(2d) 938, 940, 237 
Ky. 48 76 A.LR. 12; . Kiernan v. 
Dutchess County Mut. Ins. Co., 44 N. 
BH. 698, 150 N.Y. 190, 195; Fisher v. U. 
S. Casualty Co., 245 N.Y.S. 406, 409, 138 
Misc. 307; In re McPherson, 186 N. 
Ves moO, (600) UL MSc. 28300 IOiait 
Gratiot Sand, ete, Co. v. Hartford 
Fire Ins. Co., 136 N.Y.S. 877, 882, 77 
Mise. 229; Weeks v. Auburn, etc., R. 
Co., 113 N.Y.S. 636, 639, 60 Misc. 405; 
Danville Lumbér & Mfg. Co. v. Galli- 
van Bldg. Co., 97 S.E. 718, 720, 177 N. 
Metcalf v. Phenix Ins. Co., 43 
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However, the distinction, it has been said, is more 
easily preserved in dealing with express waiver, but 
where the waiver relied upon is constructive or mere- 
ly implied from the conduct of a party, irrespective 
of what his actual intention may have been,®° it is 
at least questionable if there are not present some of 
the elements of estoppel.®* 
that an express waiver is in the nature of an express 


It has also been stated 


A. 541, 21 R.I. 307, 309 [quot Ford v. 
Ott, 173 N.W. 121, 124, 186 Iowa 820; 
Thomas v. Modern Woodmen of Amer- 
ica, 260 S.W. 552, 554, 218 Mo.App. 10; 
Inventasch v. Superior Fire Ins. Co., 
1388 A.-39, 42, 48 R.I. 321]; Labidee 
v. City of Pierre, 177 N.W. 499, 500, 
43 S.D. 31; Sovereign Camp, Wood- 
men of the World, v. Putnam, (Tex.) 
206 S.W. 970, 973 [both at Cyc]; 
Foundry Mfg. Co. v. Farr, 119 A. 885, 
887, 96 Vt. 382; Webster v. State Mut. 
BINS Co, 869 LAS TOL Noe Dols 
Eau Claire Dells Improvement Co. v. 
City of Eau Claire, 179 N.W. 2, 8, 172 . 
Wis. 240; Cowie v. Strohmeyer, 136 
N.W. 956, 137 N.W. 778, 150 Wis. 401: 
Pabst Brewing Co. v. Milwaukee e, 105 
N.W. 563, 126 Wis. 110;- Crump v. 
MeNeill, 14 Alta.L. 206, 241 [eit Cyc]. 


59. Cassimus v. Scottish Union, 
etc., Ins. Co., 33 So. 163, 135 Ala. 256, 
271; Queen Ins. Co. v. Young, 5 So. 116, 
86 Ala. 424, 430, 11 Am.S.R. 51 [quot 
Sovereign Camp, W. O. W. v. Allen, 
89 So, 58, 61, 206 Ala. 41; Supreme 
Tribe of Ben Hur v. Hall, 56 N.E. 780, 
783, 24 Ind.App. 316, 79 Am.S.R. 262; 
Mee v. Bankers’ Life Ass’n, 72 N.W. 
74, 77, 69 Minn. 210 (quot Bowman 
v. Surety Fund Life Ins. Co., 182 N.W. 
991, 992, 149 Minn. 118); In re Mill- 
ers’ & Manufacturers’ Ins. Co., 106 
N.W. 485, 488, 97 Minn. 98]; Ameri- 
ean Life Ass’n v. Vaden, 261°S.W. 320, 
324, 164 Ark. 75; Knarston v. Man- 
hattan Life Ins. Co., 73 P. 740, 140 
Cal. 57; Jones v. Savin, 96 A. 756, 
29 Del. 68, 70; Corson v. Anchor Mut. 
F. Ins. Co., 85 N.W. 806, 113 Iowa 641, 
645; Hayes Vv. Manning, 172 S.W. 897, 
907, 263 Mo. 1; Caroenter vy. ‘St. 
Joseph Life Ins. Co., 246 S.W. 623, 626, 
212 Mo.App. 336; Home F. Ins. Con 
Kuhlman, 78 N.W. 936, 58 Neb. 488, 
76 Am.S.R. 262; Titus v. Glens Falls 
Ins. Co., 81 N.Y: 410, 419, 8 Abb.N: 
Cas. 315; Prentice v. Knickerbocker 
Ex, Ins: \Co,,, Th INGY., 483; 467, se) Aime 
Rep. 651; Goodwin v. Massachusetts 
Mut. kx ImS3C0.. 7a Neve “48 0N pager 
Westchester F. Ins. Co. v. McAdoo, 
(Tenn.Ch.A.) 57 S.W. 409, 411: Loftis 
v. Mutual Life Ins. Co: 114 P. 134, 38 
Witah532;) b53% 


Media at of evidence see infra § 


60. See infra §§ 6, 7. 


61. Bernhard v. Rochester German 
Ins. Co., 65 A. 134, 136, 79 Conn. 388, 8 
Ann. Cas. 298; Germania HLS. Cowie 
Pitcher, 64 N.B. 921, 66 N.E. 1003, 
160 Ind. SIZ, is Oar In re Millers’ & 
Manufacturers’ Ins. Co., 106 N.W. 485, 
STi Minny 98P close? ‘Ann. Cas) 11.44% 
4 L.R.A.N.S. . 231; Gibson Blectric 
Co. v. Liverpool, ete., Ins. Co., 54 N.BE. 
23, 159 N.Y. 418, 426; ‘Ronald v. Mutual 
Reserve Fund Life Assoc., 30 N.E. 
739, 132 N.Y. 378, 384; Armstrong Vv. 
Agricultural Ins Cos, 59 N.E. 991, 130 
N.Y. 560, 565; Brink v. Hanover F. 
Ins. Co., 80 N.Y. 108, 112;, Rademach- 
er v. Greenwich Ins. Co., 27 N.Y.S. 
155, 75 Hun 83, 88; Labidee v. City of 
Pierre, 177 N.W. 499, 501,43 S.D. 
31 [cit Cye]. See In re Millers’ & 
Manufacturers’ Ins. Co., 106 N.W. 
485, 488, 97 Minn. 98, 4 L.R.A.N.S. 
231, 7 Ann.Cas. 1144 (although “this 
court has always recognized the dis- 
tinction between waiver and estoppel,” 
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contract, modifying to some extent the old one ;°? 
that. a waiver is necessarily a matter of mutual in- 
tention between the contracting parties, in the na- 
ture of a new contract between them;°* that a waiy- 
er to be operative must be supported by an agreement 
founded upon a valuable consideration ;°# 
waiver is the intentional relinquishment of a known 
right based upon a consideration;®® that where a 
waiver is the voluntary surrender or relinquishment 
of a known legal right as distinguished from inten- 
tionally doing an act inconsistent with claiming it, 
it amounts to an agreement and must be supported 


“in some cases it is said that while 
a waiver of forfeiture need not be 
based on a technical estoppel, yet in 
the absence of an express waiver 
some of the elements of estoppel must 
exist’’). 

[a] “An implied waiver is in the 
nature of an _ estoppel in pais.” 
Grabbs v. Farmers’ Mut. F. Ins. As- 
SoG, 345S.Bi 503, 125 9NCy 3:89) [auot 
In re Millers’ & Manufacturers’ Ins. 
Co., 106 N.W. 485, -488, 97 Minn. 98, 
4 L.R.A.N.S. 231, 7 Ann.Cas. 1144]. 
See North-American Ginseng Co. v. 
Gilbertson, 206 N.W. 610, 612, 200 
Iowa 1349 (“an implied waiver is, in 
a sense, more or less a direct kin to 
an estoppel’); Marquette County 
Savings Bank v. Koivisto, 127 N.W. 
680, 682, 162 Mich. 554 (“an implied 
waiver is akin to estoppel in pais’). 


62. Kiernan v. Dutchess County 
Mut. Ins. Co., 44 N.E. 698, 150 N.Y. 
190, 194. 


62. Central City Ins. Co. v. Oates, 
6 So. 83, 85, 86 Ala. 558, 11 Am.S.R. 
67 [quot Order of United Commercial 
Travellers of America v. Boaz, 150 
P. 822, 828, 27, Colo.App. 423]. See 
Dow Chemical Co. v. Detroit Chemical 
Works, 175 N.W. 269, 274, 208 Mich. 
157, 14 A.L.R. 1200 (a waiver ‘“‘is, in 
effect, the abandonment of a particu- 
lar obligation and an agreement to 
substitute another in its stead’’); 
Thomas Drug Store v. Nationg] Sure- 
ty Co., 88 S.E. 442, 443, 104 S.C. 190 
(‘ ‘waiver’ is the relinquishment of 
the rights under and the require- 
ments of the contract aS made and 
the substitution of a modified contract 
Li. e., a new contract]’’). 


[a] “A waiver of exemption is a 
contract.” Neely v. Henry, 63 Ala. 
261, 265. 

64. Smith v. Minneapolis Thresh- 
ing Machine Co., 214 P. 178, 180, 89 
Okl. 156, 

65. Middleton v. Moore, (Tex.) 4S. 
W.(2d) 988, 992; Ferguson v. Mounts, 
(Tex.) 281 S.W. 616, 619; Adams v. 
A. A. Paton & Co., (Tex.) 173 S.W. 546, 
547 [quot Futrell v. Martin, (Tex.) 40 
S.W.(2d) 946, 947]. 


“That definition, of course, refers to 
contracts and agreements relinquish- 
ing rights.” Adams v. A. A. Paton & 
Co., (Tex:) 173 S.W. 546, 547, [quot 
Futrell v. Martin, (Tex.) 40 S.W.(2d) 
946, 947]. 

66. Marfield v. Cincinnati, etc., 
Traction Co., 144 N.E. 689, 691, 111 
OhioSt. 139, 40 A.L.R. 357. See Stack- 
house vy. Barnston, 10 Ves.Jr. 453, 466, 
32 Reprint 921 (per Sir Wm. Grant, 
M. R., “a mere waiver signifies nothing 
more than an expression of intention 
not to insist upon the right, which in 
equity will not, without consideration, 
bar the right any more than, at law, 
accord without satisfaction can be 
a plea’). 


67. Alden v. Mayfield, 127 P. 45, 


WAIVER 


Senvee” 
that a 


48, 164 Cal. 6. See supra note 56. 
Evidence of communication of in- 
tent to waive see infra § 12. 


68. Fox v. City of Monroe, 131 So. 
483, 484, 15 La.App. 192; Jewell v. 
Jewell, 24 A. 858, 84 Me. 304, 307, 18 
L.R.A. 473. 


69. Edenborn y. Kirkland, 68 So. 
1th Ze SiG uals LOZ: 

70. See supra § 1. 

Ws  Stanee: Vee sy NO dus © beenlaos 
147, 282,038.) 27.0, 0276, 5 Lala 335 
[quot Big Four Oil & Gas Co. v. Hein- 
er, 57 F.(2d) 29, 80]; Bertelsen & 
Petersen Engineering Co. v. U. S., 60 
F.(2d) 745, 747; Schwartz v. Wilmer, 
44 A. 1059, 90 Md. 136, 144; Clark v. 
Dye, 197 N.W.. 209, 212, 158 Minn. 217. 


72. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
79; G. S. Johnson Co. v. Nevada Pack- 
ard Mines Co., 272 F. 291, 305; Haw- 
kins v. Smith, 205 P. 188,. 189, 935 
Idaho 349 [quot Idaho Grimm Alfalfa 
Seed Growers’ Assn. v. v. Stroschein, 
242 P. 444, 447, 42 Idaho 12, 47 A.L.R. 
916]; Schuetz v. International Har- 
vester Co. of America, 149 N.W. 855, 
857, 167 Iowa 634; Schwartz v. Wil- 
mer, 44 A. 1059, 90 Md. 136, 1443 Clark 
v. Dye, 197 N.W. 209, 212, 158 Minn. 
217; Springfield Gas & Blectric Co. 
v. Southern Surety Co., (Mo.App.) 
250 S.W. 78, 81 [quot Southwest Cot- 
ton Co. v. Valley Bank, 227 P. 986, 
988, 26 Ariz. 559]; Griffith v. Gillum, 
31 Mo.App. 33, 41 [quot Whitmer v. 
Arthur, 23 OhioN.P.N.S. 481, 483]; 
Kraut v. Nordlinger, 215 N.Y.S. 496, 
499, 216 App.Div. 409; First Nat. 
Bank of City of Brooklyn y. Gridley, 
98 N.Y.S. 445, 451, 112 App.Div. 398 
[quot: Whitmer v. Arthur, 23 Ohio 
N.PUN.S. 4895) 4830) Pisher ava “U.S 
Casualty Co., 245 N.Y.S. 406, 409, 138 
Misc. 307; In_re McPherson, 186 N.Y. 
S. 661, 663, 114 Misc. 283: Point Gra- 
tiot Sand, ete., Co. v. Hartford Fire 
Ins. Co., 186 N.Y.S. 877, 882, 77 Misc. 
229; Weeks v. Auburn, etc., Electric 
R. -Co., 113) N-Y.S.) 636, 63:93) 60) Mise: 
405; Stubbs v. Philadelphia Life Ins. 
Cov Lag Ssh ail, kbd S.C. 882  Fauor 
dis. op. in Harvey v. Jefferson Stand- 
ard Life Ins. Co., 164 S.H. 6, 10, 165 
S.C. 427]. See Kiernan v. Dutchess 
County., Mult; ? Ins.o Conui44" NE. 69/8: 
150 N.Y. 190, 194 (“it [express waiv- 
er] does not require a new considera- 
tion, unless it is by inducing a change 
of position’’). 


“To a large extent, the binding ef- 
fect of waiver proceeds from the doc- 
trine of estoppel, where no considera- 
tiom is required.’’ Bishop Contracts 


[quot Charlotte Harbor, etc.. R. Co. 
v. Burwell,’ 43 So. 213,;°56 Ela. 21/7, 
229]. 

“Of course, the question of con- 


sideration does not enter into a waiver 
to be implied from the acts and con- 
duct of one of the parties to the con- 
tract.” North American Ginseng Co. 


by a consideration which may be either a benefit to 
the promisor or a disadvantage to the promisee;°° 

and that a waiver imples a meeting of minds,°*? in- 
volves the idea of assent,®® and is a matter of con- 
On the other hand it has been stated that a 
waiver, which is merely the voluntary relinquishment 
of a right,7° is not a contract,’! nor does it neces- 
sarily require consideration for its support.’? 
though a waiver may have the elements of an equita- 
ble estoppel7? or may be supported by a consider- 
ation,’* it has been stated that to eonstitute a waiv- 
er there must be either an estoppel or a contract sup- 


Al- 


v. Gilbertson, 206 N.W. 610, 612, 200 
Iowa 1349. 


“The confusion among the cases as 
to the necessity for a consideration 
for waiver arises out of the element 
of estoppel which frequently appears 
in the particular case.’”’ Schindel v. 
Danzer, 157 Ax 283, 288, 161 Md. 384 
[eit Cye]. 


Where a waiver is the intentional 
doing of an act inconsistent with 
claiming a known legal right, as dis- 
tinguished from the voluntary sur- 
render or relinquishment of it, ‘there 
may be an estoppel from insisting up- 
on the right . in which event no 
consideration is necessary.” Marfield 
v. Cincinnati, ete., Traction Co., 144 
N.E. 689, 691, 111 Ohio St. 139, 40 A. 
IBLE Saye 


“A waiver may be made by an 
agreement, but it may also be made 
without an agreement. It depends al- 
together on the nature of the matter 
to which the waiver pertains. 

There are many instances where a 
waiver must be upheld by a considera- 
tion, but it is by no means so in all 
cases. Thus it is familiar that a for- 
feiture may be w&ived by certain acts 
or conduct without any agreement or 
consideration therefor. The doctrine 
of waiver of forfeiture does not stand 
on any advantage accruing to the one, 
or injury sustained by the other. 

. The statute of limitations 
may be waived without an agreement 
or consideration.” Whitsett _v. Peo- 
ple’s National Bank, 119 S.W.. 999, 
10038, 188 Mo.App. 81. See Limita- 
tions of Actions §§ 564-699. 


[a] “Substituted contract” distin- 
guished.—‘‘The difference between a 
substituted contract, or a rescinding 
of the terms of the contract covering 
the same subject-matter, and a waiver 
of some One or more of such terms, is 
that the substituted contract must be 
supported by consideration.” Wood 
v. Brighton Mills, 297 F. 594, 600 [cit 
Williston Contracts]. 


73. Dary v. Providence Police 
Ass'n, 62 ‘A. 613,515, 27 R.1..377. See 
Marine Iron Works v. Wiess, 148 F. 
145, 153, 78 C.C.A. 279 [quot Mitchell 
v. Kemp & Burpee Mfg. Co., 218 F. 
843, 846] [cit Cyc] (“where a party to 
a transaction induces another to act 
upon the reasonable belief that he has 
waived . certain rights, remedies, 
or objections which he is entitled to 
assert, he will be estopped to insist 
upon such rights, remedies, or objec- 
aay to the prejudice of the one mis- 
led’). 

Conduct as waiver upon ground of 
estoppel where no intention to waive 
see infra § 6. 


74. Colbath v. H. B. Stebbins Lum- 
ber = Cox)" 44" “And, 5.) 12% Me. 4068 
Schwab Safe & Lock Co. v. Snow, 152 
PALL 116; 24%) Utah i299: 


Waiver by agreement see infra § 7. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a ea ee 


ee ee ee 


ported by consideration’® or under seal;7* that in 
the absence of conduct creating an estoppel, a waiv- 
er should be supported by an agreement founded 
upon a valuable consideration;’* that in every case 
where the law of waiver is applicable and there 
is no element of estoppel, there is consideration ;7® 
that although waiver does not necessarily depend 
on any new or additional consideration,’® in such 
case the adverse party must have been misled to 


his prejudice.*° “Consideration,’’’* 


plied to waiver, has sometimes been given a broad 


75. 
American Mach. Co., 


Victor Products Corp. v. Yates- 
54 F.(2d) 1062, 


1064; Huntsville Elks’ Club v. Gar- 
rity-Hahn Bldg. Co., -(Ala.) 57 So: 
750, 751; Schindel v. Danzer, 157 A. 


283, 288, 161 Md. 384; Aron v. Rialto 
Realty Co., 136 A. 339, 341, 100 N.J.Eq. 


bis: Crandall v: Moston, 50 N.Y.S. 
145, 24 App.Div. 547, 550; Woodley 
v.. Carolina Tel. & Tel. Co.,°79 S.B, 


598, 600, 168 N.C. 289, Ann.Cas.1914D 
116 [quot Federal Land Bank of Co- 
jumbia v. Atlas Assur. Co., 125 S.E. 
631, 635, 188 N.C. 747]; Houghton, 
Mifflin & Co. v. DuBell, 33 Pa.Co. 267, 
269. See Blaisdell Automobile Co. v. 
Nelson, 154 A. 184, 186, 130 Me. 167 
(“a .waiver may be _ ineffectual to 
modify the rights of the parties with- 
out an estoppel, or in the absence of 
some consideration to support it’); 
Weeks v. First State Bank of De Kalb, 
(Tex.) 207 S.W. 978, 974 (a waiver 
‘is the result of an agreement be- 
tween two or more parties, or of 
conduct on the part of the lienholder 
sufficient to constitute an estoppel’). 


76. Daly v. Brennand, 16 Alta.L. 
503, 515. See Dymond v. Bruhns, 101 
Tll. App. 425, 429; McIntosh v. Con- 
dron, 20 Pa. Super. 118, 124 (both hold- 
ing that a waiver under seal imports 
2 consideration). 


77. Emerson v. Slater, 22 How. (U. 
S.) 28, 41, 16 L.Ed. 360; United Fire- 
men’s Ins. Co. v. Thomas, 82 F. 406, 
409, 27 C.C.A. 42, 47 L.R.A. 450; State 
Li & T. Co. v: Cochran, 62 P. 466, 600, 
130 Gal. 245, 253; Schillinger Bros. 
Co. v. Bosch- ‘Ryan Grain Co., (Iowa) 
116 N.W. 132, 136; Hastings v. Love- 
joy, 2 N.E. 176, 140 Mass. 261, 264, 
54 Am.R. 462; Abbott v., Nash, 29 N. 
W.. 65, 35 Minn. 451, 455; Campbell 
Paint & Varnish Co. v. Hall, 95 So. 641, 
644, 131 Miss. 671; Fairbanks v. Bas- 
kett, 71 S.W. 1113, 98 Mo.App. 53, 64; 
Underwood v. Farmers’ Joint Stock 
Ins. Co., 57 N.Y. 500, 505, 48 How.Pr. 
367; Shapley v. Abbott, 42 N.Y. 443, 
447, 1 Am.R. 548; Ripley v. A®tna 
in SeCo., 030 N.Y 136, 164, 86 Am.D. 
362; Chapman vy. Fowler, 116 N.Y.S. 
962, 132 App7Div. 250, 253; Crandall 
v. Moston, 50 N.Y.S. 145, 24 App.Div. 
547, 550; Decker v. Sexton, 43 N.Y.S. 
167, 19 Mise. 59, 66; Linwood Park Co. 
v. Van Dusen, 58 N.E. 576, 63 Ohio St. 
183, 198; Thurston v. Ludwig, 6 Ohio 
St. it 5, 67 Am.D. 328; Liverpool, etc., 
Ins. Co. hd YENI Be Richardson Lumber 
Co., 69 P. 938, 11 Okl. 585; Hughes v. 
Lansing, 5OeEeNO Oe Ones Or M118) 122, 
75 Am.S.R. 574; Malone v. Dougher- 
ty, 79 Pa. 46, 53; Murray v. Earle, 13 
Stee Sit 0's Dale y. Continental Ins. 
Coy 31 S.W. 266, 95 Tenn. 38, 50; 
American Cent. Ins. Co. v. McCrea, 
8 Lea (Tenn.) 513, 526, 41 Am.R. 647; 
Hogan v. Crawford, 31 Tex. 633, 635; 
Flanders v. Fay, 40 Vt. 316, 317; At- 
Jantic Coast Line R. Co. v. Bryan, 65 
Sor 30) 109) Va. 523," 525. See Car- 
penter v. St. Joseph Life Ins. Co., 246 
S.W. 6238, 626, 212 Mo.App. 336 (“But 
this case is not one of forfeiture, and, 
as stated, there are no elements of 
estoppel. The waiver herein must be 
such as will create a contract, since 


WAIVER 
On 


meaning.®? 


ation.§# 


assent.87 
however, as ap- 


none exists without it. It must 
therefore be such a waiver as con- 
tains all the elements of a valid con- 
traet’’). 


78. See infra note 82. 
79. See supra text and note 72. 
80. Hawkins v. Smith, 205 P. 188, 


189, 35 Idaho 349 [quot Idaho Grimm 
Alfalfa Seed Growers’ Ass’n v. Stro- 
schein, 242 P. 444, 447, 42 Idaho 12, 47 
A.L.R. 916]. 


81. See Contracts § 144. 
82. See cases infra this note. 
[a] Thus, “‘a consideration, such 


as is necessary to support a contract, 
is not always essential.’ And in gen- 
eral it may be said that acts or con- 
duct resulting in prejudice to the 
party asserting the waiver, or bene- 
fit to the party against whom it is 
asserted, will be accepted as a suffi- 
cient consideration pi especially 
where it would be inequitable for the 
person against whom the waiver is 


asserted to change his position.” 
Schindel v. Danzer, 157 A. 283, 288, 
161 Md. 384 [cit Cyc]. See Pabst 


Brewing Co. v. Milwaukee, 126 Wis. 
110, 116;, 105 -N.W. 563. [cit 58 Cent. 
J. 264] (‘it may be that the theory 
advanced by a learned writer is cor- 
rect, that in every case where the 
law of waiver is applicable and there 
is no element of estoppel, there is one 
of consideration, in the broad sense 
of the term as applicable to contracts 
.. (for example] in every case 
where the waivee asserts as a defense 
submission by the waivor, the former 
would be prejudiced if the latter 
were allowed to successfully change 
his position’). 


83. Colbath y. H. B. Stebbins Lum- 
ber Co.; 144 A.°1, 5, 127 Me. 406; In 
re Millers’ & Manufacturers’ Ins. Co., 
106 N.W. 485, 488, 97 Minn, 98, 4 L.R. 
A.N.S.. 231, 7° Ann-Cas. 1144; Equi- 
table Life Assur. Soc. v. Ellis, 147 
SW. 1152, 1157, 152 S.W..625, 105 Tex. 
526 [quot Dockery v. Hanan, (Tex. 
Civ.App.) 54 SiW.(2d) 1017, 1022). 
See Pabst Brewing Co. v. Milwaukee, 
105 N.W. 563, 126 Wis. 110, 115, 116 
(“the distinguishing features between 
the different phases of waiver, as 
viewed in its general sense, are 80 
slight as to be hardly appreciable. 
Generally speaking, in neither is any 
consideration in a pecuniary sense 
nor any element of estoppel required. 

: The efforts of courts and text- 
writers to harmonize the situations 
to which the principle of waiver has 
been applied with the idea that some 
element of esteppel or some consid- 
eration is necessary to support the 
defense has led to many interesting 
discussions and the assignment of 
reasons much too shadowy to be ap- 
preciated by minds generally, if at all. 
It must be conceded that in many 
cases where the defense of waiver has 
prevailed no element of estoppel can 
ee pointed to’). See also supra note 


[a] Waiver by insurance company. 
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the other hand, it has been stat- 


ed that a waiver is not necessarily based on es- 
toppel or on a contract supported by a consider- 
Where the acts or conduct of a party are 
such as to estop him from insisting upon the right 
claimed to have been relinquished, no consideration 
is necessary.** If a waiver does rest in contract, like 
all other contracts,*® it requires consideration®® and 
Likewise, the kind of waiver capable of 
being described as an estoppel should have the marks 
of an estoppel,*® by causing the innocent party to 


—(1) ‘The law seems to be well set- 
tled, and has frequently been acted 
upon, that if, in negotiations or trans- 
actions with the assured after knowl- 
edge of the forfeiture, the insurer 
recognizes the continued validity of 
the policy or does acts thereon, the 
forfeiture is, as a matter af law, 
waived, and such a waiver need not 
be based upon any new agreement or 
an estoppel.” Mee vy. Bankers’ Life 
Ass'n, 72 N.W. 74, 77, 69 Minn. 210, 
[quot In re Millers’ & ‘Manufacturers’ 
Ins. Co., 106 N.W. 485, 488, 97 Minn. 
98, 4 L.R.A.N.S. 23% ‘Ann. Cas. 1144]. 
(2) “Tt is now understood to be 
the doctrine of this court that no 
new consideration is required to sup- 
port a waiver by an insurance com- 
pany of a condition in respect to the 
time of serving proofs of loss, and 
that it may be done by acts or conduct 
eccurring subsequent to the breach of 
the condition, indicating an intention 
to waive such condition, although 
there is no new consideration, and 
although there may be no technical 


estoppel.” Prentice v. Knickerbock- 
er Lins. (Co. 0, Ni. Yun 483) 489098 
Am.R. 651. 


84. Knickerbocker L. Ins. Co. v. 
Norton, 96 U.S. 234, 241, 24 L.Ed. 083 
Knarston v. Manhattan L. Ens Cox, 
ByiT3, 124 Cal. 04) (12) Gray yews 
Co. v. Harris, 68 S.E. 749, 8 Ga.App. 


70, 76; Prichard v. Mulhall, 118 N.W. 
43. 45, 140 Iowa 1, 8; Schillinger 
Bros. Co. v. Bosch- Ryan Grain Co. a5 


(Iowa) 116 N.W. 132, 137; Mettner v. 
Northwestern Nat. L. ins. Con, +103 
N.W. 112, 127 Iowa 205, 210; Clark v. 
West, 86 N.E. 1,193 N.Y. 349, 361: 
Draper We Oswego County Fire Relief 
Assoc., 82 N.B. 755, 190 N.Y. 12, 16; 
Titus v. Glens Falls Ins™Comn sa: N-Y. 
410, 419; Brink v. Hanover F. Ins. 
Co., 80 ‘N.Y. 108, 112; Prentice v. 
Knickerbocker L.) Inss “Cos. Vii Nave 
483, 489, 38 Am.R. 651; Goodwin v. 
Massachusetts Mut. L. Ins. Con Ts. 
N.Y. 480, 493; Underwood v. Farm- 
ers’ Joint Stock Ins. Co., 57 N.Y. 500, 
505, 48 How.Pr. 367; Shapley v. Ab- 
bott, 42 N.Y. 448, 447, 1 Am.R. 548; 
Ripley v. Adtna Ins. Co., 30 N.Y. 136, 
164, 86 Am.D. 362; Chapman v. Fow- 
ler, 116 N.Y.S. 962, 132 App.Div. 250, 
253; ‘_Dobsom v. Hartford F.. Ins. Co., 
88 N.Y.S. 456, 86 App.Div. 115, 120; 
Decker v. Sexton, 43 N.Y.S. 167, 19 
Misc. 59, 65; Liverpool, ete, Ins.eCor 
v. T. M. Richardson Lumber Co., 69 
P. 938, 11 Okl. 585, 625; Dale vy. Con- 
tinental Ins. Co., 31 S.W. 266, 95 Tenn. 
38, 50; American Cent. Ins. Co. v. Mc- 
Crea, Maury & Co., 8 Lea’ (Tenn.) 513, 
526, 41 Am-R. 647. 


85. See Contracts §§ 144-244, 


86. Smith v. Minneapolis Thresh- 
ing Machine Co., 214 P. 178, 89 Okl. 
156 [quot Newman Vv. Roach, 239 P. 
640, 642, 111 Okl. 2691: Schwab Safe & 
Lock Co. v. Snow, 152 P. Ue Con ace 
Utah 199. 


87. Smith v. Martin, 185 P. 
239, 94 Or. 132. 


88. See Estoppel 21 C.J. p 1052. 


236, 
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forego some right or otherwise change his position.*® 
The doctrine of waiver is usually asserted to afford 
relief against forfeiture.?® By means of the doctrine 
of waiver a contract may not be reformed so as to 
ereate a liability for conditions which are specifical- 
ly excluded by the very terms of the instrument in 


question.°? 


Unilateral character. 


89. Bigelow Estoppel [quot Dary 
v. Providence Police Ass’n, 62 A. 513, 
bays LSS PAVE an Ra air 


90. Silverhorn v. Pacific Mutual 
Life Insurance Co. of California, 24 
Hawaii 366, 371, 372 [cit Cyc]; Ger- 
mania F. Ins. Co. v. Pitcher, 64 N.E. 
920° 66, N. B= 1003, 160) Ind. 392, 397; 
Schwab vy. Brotherhood of American 
Yeomen, 264 S.W. 690, 692, 305 Mo. 
148; Lord Const. Co. v. Edison Port- 
land Cement Co., 138 N.E. 39, 41, 234 
N.Y. 411; Kiernan v. Dutchess County 
Mut. Ins. Co., 44 N.E. 698, 150 N.Y. 
190, 194 [quot Central Life Insurance 
Co. v. Roberts, 176 S.W. 1139, 165 Ky. 
296, 303 (quot U. S. Fidelity & Guar- 
anty Co. v. Miller, 34 S.W.(2d) 938, 
940, 237 Ky. 48, 76 A.L.R. 12); Clark 
v. West, 193 N.Y. 349, 360, 86 N.E. 
1; Draper v. Oswego County Fire 
Relief Assoc., 82 N.H. 755, 190 N.Y. 12, 
16 (quot In re McPherson, 186 N.Y.S. 
661, 668, 114 Misc. 283; Point Gratiot 
Sand, etc., Co. v. Hartford Fire Ins. 
Co. 136 N.Y.S. 877, 882, 77 Mise. 229); 
Fisher v. U. S. Casualty Co., 245 N.Y. 
S. 406, 409, 138 Misc. 307; Chapman 
v. Fowler, 116 N.Y.S. 962, 132 App. 
Div. 250, 253]; Mason-Henry Press 
Veaeaina du tnss (Cos: L30UN.ViS:) 961) 
965, 146 App.Div. 188; People v. Man- 
hattan Co., 9 Wend. (N.Y.) 351, 381; 
Danville Lumber & Mfg. Co. v. Gal- 
livan Bldg. Co., 97 S.E. 718, 719, 177 
N.C. 103. 


[a] In law of contracts, waiver “is 
an incident of-performance.” Lord 
Const. Co. v. Edison Portland Cement 
Co., 188 N.E. 39, 41, 284 N.Y. 411. See 
supra § 1 note 91. 


91. Conner v., Union Automobile 
Ins. Co., (Cal.) 9 P.(2d) 863, 865. 


92. Equitable Life Assur. Soc. v. 
Ellis, 147 S.W. 1152, 1157, 152. S8.W. 
625, 105 Tex. 526 [quot Dockery v. 
Hanan, (Tex.Civ.App.)- 54 S.W.(2d) 
1017, 1022]. See Stange v. U. S., 282 
US: 270, 276; 51. S.Ct. 145, 1447,- 7d, Lb; 
Ed. 335 [quot Big Four Oil & Gas Co. 
v. Heiner, 57 F.(2d) 29, 30] (relative 
{o> taxation; ‘a waiver is 7... eSs 
sentially a voluntary, unilateral waiv- 
er of a defense by the taxpayer’’). 
See also Estoppel § 118 text and notes 

5 pO 


93. Crawford v. Winterbottom, 96 
A. 497, 498, 88 N.J.Liaw 588. 


94 Jones v. Della Maria, 191 P. 
943, 48 Cal.App. 171; Templer v. Mun- 
cie Lodge, I. O. O. F., 97 N.E. 546, 549, 
50 Ind.App. 324; Equitebie Life As- 
sur. Soc. v. Ellis, 147 S.W. 1152, 1157, 
105 Tex. 526, 152 S.W. 625 [quot Dock- 
ery v. Hanan, (Tex.Civ.Apy.) 54 S.W. 
(2ay 1017, 1022). See Johnson v. 
Spencer, 96 N.H. 1041, 1043, 49 Ind. 
App. 166 (“In the absence of some 
special agreement or consideration, its 
{of waiver] existence is to be deter- 
mined solely from the conduct of the 
party making it, independent of the 


Waiver, strictly speaking, 
is essentially unilateral in character;°* in strictness, 
“waiver” is used to designate the act, or the conse- 
quences of the act, of one side only;°?* it results as 
a legal consequence from some act or conduct of the 
party against whom it operates,-and no act of the 


By 4805. Leit iCyel; 
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plete it.°* 


them.?8 


as a walver.? 


acts of any other party affected by 
it’); Craine v. Colonial Mut. F. Ins. 
Co:, .Ltd., 28 Austr.C.l.R. 305, 326 
(waiver “looks chiefly to the 
conduct and position of the person 
who is said to have waived, in order 
to see whether he has ‘approbated’ 
so as to prevent him from ‘reprobat- 
ing’—in English terms, whether he 
has elected to get some advantage to 
which he would not otherwise have 
been entitled, so as to deny to him 
a later election to the contrary’’). 


95. Intent to waive as element see 
infra § 6 

Waiver by omission or negligence 
see infra § 7. 


96. Herman HEstoppel [quot Alex- 
ander v. North Carolina Savings Bank 
Se Trust Coy TAS P6970. too Nes 
124; State: v. Vaughn, “79° S.B. 312, 
314, 95 S.C. 455]; Champion Spark 
Plug Co. v. Automobile Sundries Co., 
273 F. 74, 79; Mitchell v. Kemp & 
Burpee Mfg. Co., 218 F. 843, 846; San 
Bernardino Inv. Co. v. Merrill, 41 P. 
487, 108 Cal. 490, 494 [quot State ex 
rel. Driffill v. City of Anaconda, 111 
P. 345, 347, 41 Mont. 577]; Cedar Rap- 
ids Water Co. v. Cedar Rapids, 90 N. 
W. 746, 117 Iowa 250,’ 258; Moore v. 
Order of Railway Conductors of 
America, 57 N.W. 628, 90 Iowa 721, 
727; ‘Fox v. City of Monroe, 131 So. 
483, 484, 15 La.App. 192; Hurley v. 
Farnsworth, 78 A. 291, 107 Me. 306, 
309; Farlow v. Ellis, 15 Gray (Mass.) 


229, 232; Warren vy. Crane, 15 N.W. 
465, 50 Mich. 300, 301 [quot In re 
Millers’ & Manufacturers’ ins. Co., 


106 N.W. 485, 488, 97 Minn, 98, 4 L.R. 
A.(NLS.) 231, 7 Ann.Cas. 1144]; Mce- 
Kee va Rudd,-121-S.W, (312, 222) Mo} 
344, °° 371), ulise, pAMIS.. Ren o2d7) StaLe Wi. 
Bell, 65 S.W. 736, 166 Mo. 106, 108; 
State v. Davis, 66 Mo. 684, 686, 27 
Am.R. 387; Murmann y. Wissler, 92 
S.W. 355, 116 Mo.App. 397, 408; Schif- 
ferdecker v. Busch, 225 N.Y.S. 106, 
111, 130 Misc. 625; In re McPherson, 
186 N.Y.S. 661, 668, 114 Misc. 283; 
French v. Seamans, 48 N.Y.S. 9, 21 
Misc. 722, 726; Hardin v. Liverpool, 
etc.; Ins= Co:, 127 S.H. 358, 354, 189 
N.C. 423; Danville Lumber & Mfg. 
Co. v. Gallivan Bldg. Co., 97 S.E. 718, 
720,177 N.C. 108; Gandy v. Orient Ins. 
Co., 29 S.H. 655, 52 S.C. 224, 227; State 
Vs» Maile, 20 S:E. 798, 43 S.C. 52, 57; 
The Preetorians y. Strickland, (Tex.) 
48 S.W.(2d) 690, 698; Voss v. North- 
western Nat. L. Ins. Co., 118 N.W. 212, 
137 Wis. 492, 502. See G. S. Johnson 
Co. v. Nevada Packard Mines Co., 272 
Alexander v. 
North Carolina Savings Bank & Trust 
COP Ag Ss 716.9)0 (0; bor NeC. a leaty Oa ts 
ble v. Key, (Tex.) 256 S.W. 654, 655; 
Jensen v. Hinckley, 185 P. 716, 717, 55 
Utah 306 (all four stating that a 
waiver must be intentional and volun- 
tary); Solomon v. Preferred Acc. Ins. 
Co., 229 N.Y.S. 257, 260, 182 Misc. 134 
(waiver “imports some voluntary or 


Voluntary character.°®® 
act®® or the voluntary refraining from action.?* A 
waiver always contemplates that a party has in the 
knowledge of his rights voluntarily surrendered 
There can, of course, be no waiver where 
it was obtained by duress.°? 
is in no sense voluntary which a party cannot decline 
to take except at the peril of liberty or property ;* 
and what one does in a dilemma forced upon him by 
the default of the other party cannot be counted upon 
But the voluntary character of an act 


party in whose favor it is made is necessary to com- 


A waiver is a voluntary 


However, that action 


intentional act”). See also Stange 
Vio Ug, Sey h eo Ue anee UO pein Oh Odes. Cie 
145, 147, 75 L.Ed. 335 [quot Big Four 
Oil & Gas Co. v. Heiner, 57 F.(2d) 29, 
30] (relative to taxation, “a waiver is 
cate essentially a voluntary, unilat- 
eral waiver of a defense by the tax- 
payer’’). 

“Voluntary choice is of the essence 
of the act.” Moore v. Order of Rail- 
way Conductors of America, 57 N. 
W. 623, 90 Iowa 721, 727; Hurley v. 
Farnsworth, 78_A. 291, 107 Me. 306, 
309; Farlow v. Ellis, 15 Gray (Mass.) 
229, 232 [quot Arnold v. Gambrel, 167 
P. 630, 64 Okl. 283, 286]; Kilpatrick 
v. Kansas City, ete., R. Co., 57 N.W. 
664, 38 Neb. 620, 640, 41 Am.S.R. 741; 
Alexander v. North Carolina Savings 
Bank & Trust Co., 71 S.E. 69, 70, 155 
INE@ P12 /4: 
McGregegs, 122 A. 479, 483, 97 Vt. 63; 
Barber v. Vinton, 73 “Al 881) 9883; 182 
Vt.. 327,334. 


“The doctrine [of waiver] assumes 
the existence of an opportunity for 
choice between a relinquishment and 
the enforcement of the right in ques- 
tion.’ Harris v. Sparks, 1 S.W.(2d) 
7125-713, 222. Ky.°4%2. 


97, Maxwell v. Dirigo Mut. Fire 
Ins. Co., 104 A. 812, 117 Me. 431; dis 
op in Harvey v. Jefferson Standard 
ec Ins. Co., 164 S.E. 6, 8, 165 S.C. 


“A waiver implies a willing- 
ness to refrain from enforcing mak 
[one’s] rights.” Maxwell v. Dirigo 
ae Fire Ins. Co., 104 A. 812, 117 Me. 


98. People ex rel. Millington v. 
Kaiser, 141 N.Y.S. 654, 655, 157 App. 
Div. 78. See Milam County Mut. Life 
& Accident Ass’n v. Watson, (Tex.) 29 
S.W. (2d), 813, 814 (“the essential ele- 
ment of waiver is the voluntary re- 
linquishment of a known right”), 


99. Panther Rubber Mfg. Co. v. 
Commissioner of Internal Revenue, 
45 EF. (2d) ‘314, 316. 


1. Warren v. Crane, 15 N.W. 465, 
50 Mich. 300, 801 [quot Dailey v. Ken- 
nedy, 31 N.W. 125, 64 Mich. 208, 214; 
Murmann. v. Wissler, 92 S.W. 355, 
116 Mo.App. 397, 403]. See also case 
infra this note. 


{a] Rights under objection over- 
ruled.— After a ruling that parol evi- 
dence was admissible, it would be 
unfair to say that a party could not 
give his version of the conversation 
without waiving his rights under an 
objection previously interposed. Mc- 
Kee v. Rudd, 121 S.W. 312, 133 Am.S. 
R. 529, 222 Mo. 344. 


2. Mechem Sales [quot Cedar Rap- 
ids Water Co. v. Cedar Rapids, 90 N. 
W. 746, 117 Iowa 250, 258]; Ramsey 
v. Tully, 12 Dl.App. 463, 471; Bolay 
v. Philadelphia, 15 Pa.Dist.&Co. 195, 
200 [cit Cyc]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Burlington Grocery Co. v.- 
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reiied on to show waiver must not be confused with 
the reasons prompting such act; a person’s actions 
may be due to cogent reasons and yet be entirely vol- 
untary.® 


Operation in futuro. A waiver, it has been said, 
can only operate, like a gift, in presenti.4 When in- 
tended to operate in futuro, it has been said to be at 
most only an agreement to waive, which, it would 
seem, must, like all other agreements, have a con- 
sideration.® However, where there is no considera- 
tion, it has been said that a promise or permission, 
express or implied in faet, if supported by action in 
reliance thereon, may excuse performance in the fu- 
ture of a condition or of an obligation not due at the 
the time, or give up a defense not yet arisen, which 
would otherwise prevent recovery on an obligation.® 

[§ 3] C. Essentials—1. In General. Within the 
definitions of “waiver,”’ to constitute waiver there 
must be, generally, first, an existing right, benefit, or 
advantage ;*® secondly, knowledge, actual or construe- 
tive, of the existence of such right, benefit, or advan- 


3. Farmers’ & Merchants’ Bank v.| W. 93, 42 Neb. 883, 886 [quot Hopkins 
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tage;® and, lastly, an actual intention to relinquish 
it,!° or such conduct as warrants an inference of re- 
linquishment.1!_ To create a waiver by estoppel, 
knowledge of the existence of the right and the inten- 
tion to relinquish it must coneur.!? 


[§ 4] 2. Existing Right, Benefit, or Advantage. 
In order to constitute a waiver, the right, benefit, or 
advantage in question must be in existence at the 
time,'® although it may be unenforceable.t* Waiver 
involves the voluntary relinquishment of some known 
right which is at the time available;1*° thus, one can- 
not waive that which is not his as of right at the 
time of waiver;*® a person cannot waive a right be- 
fore he is in a position to assert it.17 There can be 
no waiver of a nonexistent!® or lost!® tight. 


[§ 5] 3. Knowledge. Inasmuch as the intention- 
al relinquishment of the right, benefit, or advantage 
in question is generally an essential element of 
waiver,?° such relinquishment necessarily involves 
knowledge;?* thus, waiver involves or is based upon 


the terms of the contract have been 


People’s First Nat. Bank, 159 S.E. 617, 
OLOS 16d (SvC.2286: 


4. Gardner v. Clark, 21 N.Y. 399, 
404 [quot J. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305]. 
See McCarty v. Piedmont Mut. Ins. 
(On, 62 SEbe ol, 12e284 IS Ore doe, Loe LR, 
A.N.S. 729 (‘‘generally, representa- 
tions de futuro do not form the basis 
of waiver”). 


+5, Gardner v. Clark, 21’ N-Y. 399, 
404 [quot J. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305]. 


6. Colbath v. H. B. Stebbins Lum- 
ber Co., 144 A. 1, 5, 127 Me. 406. See 
Marine Iron Works v. Wiess, 148 F. 
145, 153, 78 C.C.A. 279 [quot Mitchell 
v. Kemp & Burpee Mfg. Co., 218 F. 
843, 846] [cit Cyc] (“where a party 
to a transaction induces another to 
act upon the reasonable belief that he 

will waive certain rights, rem- 
edies, or objections which he is en- 
titled to assert, he will be estopped 
to insist upon such rights, remedies, 
or objections to the prejudice of the 
one misled’’). 


“Though there is often said to be 
in such case an estoppel and the case 
said to be distinguishable from waiv- 
er, there is not a true estoppel, for 
there is no misrepresentation of an 
existing fact. It may be called a 
‘promissory estoppel.’’’ Colbath vy. 
H. B. Stebbins Lumber Co., 144 A. 1, 
5, 127 Me. 406. ‘Promissory estop- 
pel” see Estoppel §§ 144, 145. 

7. See supra § 1. 

8. See infra § 4. 

9. See infra § 5. 

10. See infra § 6. 

11. Lincoln Holding Corporation v. 
Union Indemnity Co., (Cal.App.) 18 
P.(2d) 744, 745. See infra § 6. 

12. Fitzgerald v. Hartford L., etc., 
Ins. Co., 13 A. 678, 17 A. 411, 56 Conn. 
116, 134, 7 Am.S.R. 288; Hoxie v. 
Home Ins. Co., 85 Am.D. 240, 32 Conn. 
21, 40; Star Brewery Co. v. Primas, 
45 N.E. 145, 163 Ill. 652, 662; Perin 
v. Parker, 18 N.E. 747, 126 Ill. 201, 
90659 (Am/SR.. oT 2" aa. R.A: 336; 
Bucklen v. Johnson, 49 N.H. 612, 617, 
19 Ind.App. 406; Warren vy. Crane, 
15 N.W. 465, 50 Mich. 300, 301 [quot 


In re Millers’ & Manufacturers’ 
Ins. Co., 106 N.W. 485, 97 Minn. 
98. 10455,7 wAnn. Cas. 1144, 04) ucZA 


gaits | iSupreme-"wodgeltn i) Bay ov. 
Quinn, 29 So. 826, 78 Miss. 525, 581; 
Hamilton v. Home F. Ins. Co., 61 N. 


v. Northwestern Nat. L. Ins. Co., 88 
P. 1019, 41 Wash. 592, 596]; Cutler v. 
Roberts, 29 Am.R. 371, 7 Neb: 4, 14; 
Livesey v. Omaha Hotel Co., 5 Neb. 50, 
69; Decker v. Sexton, 43 N.Y.S. 167, 
19 Misc. 59, 65; Portland, etc., R. Co. 
v. Spillman, 32 P. 688, 23 Or. 587, 592; 
In re Auerbach’s Estate, 65 P. 488, 
23-Utah 529, 538; Reed v. Union Cent. 
Ly, ns: Co. v6 Pied pod Uitalhu 295 30g 
Webster v. State Mut. F. Ins. Co., 69 
A. 319, 81 Vt. 75, 80; Dey v. Martin, 
NOUN Aedes 


13. San Bernardino Inv. Co. v. 
Merrill, 41 P. 487, 108 Cal. 490, 494 
[quot State ex rel. Driffill v. City of 
Anaconda, 111 P. 345, 347, 41 Mont. 
577]; Lincoln Holding Corporation v. 
Union Indemnity Co., (Cal.App.) 18 
P.(2d) 744, 745; ‘Johnson v. De 
Waard, 298 P..92, 93, 113 Cal.A. 417; 
National Parafine Oil Co. v. Chappel- 
let; S38, 7Ps 506, 4 'CaltApp:)5505, “a0; 
Jonas v. City of West Palm Beach, 
79 So. 488, 441, 76 Fla. 66; Idaho 
Grimm Alfalfa Seed Growers’ Ass’n 
v. Stroschein, 242 P. 444, 447, 42 Ida- 
ho 12, 47 A.L.R. 916; Schindel v. Danz- 


er, 157 A. 283, 288, 161 Md. 384; Ol- 
son v. Nelson, 3 Minn. 53; Hosch v. 
Howe. (Mont.) 16 P.(2d) 699, 700; 


Swords v. Occident Elevator Co., 232 
P. 189, 193, 72 Mont. 189; Makuen v. 
Elder, 87 S.E. 334, 336, 170 N.C. 510 
[cit Cyc]; Liverpool, etce., Ins. Co. v. 
T. M. Richardson Lumber Co., 69 P. 
938, 11 Okl. 585, 625; dis op in Har- 
vey v. Jefferson Standard Life Ins. 
Co., 164 S.E. 6, 8, 165 S.C. 427; Payne 
v. Beaumont, (Tex.) 245 S.W. 94, 99. 


[a] “Where a varty seeks to be re- 
lieved from the obligations of a con- 
tract by showing a waiver, either ex- 
press or constructive, by the other 
party, he must show that such waiv- 
er was exercised with reference to the 
contract forming the basis of the 
action, and, to be available, the acts 
relied upon as constituting, the waiv- 
er must be ‘subsequent to the written 
contract.” Shedd y. American Credit 
Indemnity Co. of New York, 95 N. 
EH. 316, 318, 48 Ind.App. 23. See Con- 
tinental Ins. Co. v. Ruckman, 20 N. 
B77 bet Tis 364,370, 1d) Am. S. Roa l2 
[quot MacArthur v. U. S. Health, etc., 
Ins. Co., 151 Ill.App. 507, 516] (‘until 
the contract is consummated, the 
company has no rights vrhich are sus- 
ceptible of waiver, nor can any con- 
dition be properly said to be modi- 
fied ov stricken from a policy until 
there is a policy, that is, until after 


agreed upon and the policy issued’’). 


[b] “If the relinguishment of 
some right is the consideration upon 
which another right is to be created, 
there is no consideration for the crea- 
tion of such other right unless there 
is an existing right to be relinquish- 
ed.” San Bernardino Inv. Co. v. Mer- 
rill, 41 P. 487, 108 Cal. 490, 494. 


{c] Under a statute conferring a 
special remedy for enforcing a right, 
and providing that the party may 
have a different remedy upon condi- 
tion that he will surrender his right 
to the first, such surrender must be 
made while he has the right to en- 
force the original remedy.’ San Ber- 
nardino Inv. Co. v. Merrill, 41 P. 487, 
108 Cal. 490, 494 [quot National Par- 
afine Oil Co. v. Chappellet, 88 P. 506, 
4 Cal.App. 505, 507]. 


14. Anglo-Nevada Assur. Corp. v. 
Nadeau, 27 P. 302, 90 Cal. 393, 396 
(statute of limitations available as 
defense). ‘ 


15. State v. Bigham, 131 S.E. 603, 
608, 133 S.C. 491. 


ieee of knowledge see infra 


§ 
16. State Bank of Ardock v. Burke, 
208 N.W. 115, 118, 53 N.D. 777. 


17. Templer v. Muncie Lodge, I. 
Oar, F., 97 N.E. 546, 549, 50 Ind.App. 


18. United Firemen’s Ins. Co. v. 
Thomas, 82 F. 406, 409, 27 C.C.A. 42, 
47 L.R.A. 450; Jonas v. City of West 
Palm Beach, 79 So. 438, 441, 76 Fla. 
66; Barry, ete., Lumber Co. v. Citi- 
zens’ Ins. Co., 98 N.W. 761, 136 Mich. 
42, 46; dis op in Bartholomew v. 
Security Mut. L. Ins. Co., 97 N.E. 869, 
204 N.Y. 649, 655; Makuen v. Elder, 
S87. S.Bay 384), (336), 170..N. Co Velot kerk 
Cyc]; Liverpool, ete., Ins. Co. v. T. 
M. Richardson Lumber Co., 69 P. 938, 
11 Okl,..585, 625. 


19. San Bernardino Inv. Co. v. 
Merrill, 41 P. 487, 108 Cal. 490, 494 
[quot State ex rel. Driffiill v. City of 
Anaconda,. 111 P. 345, 347, 41 Mont. 
577]; National Parafine Oil Co. vy. 
Chappellet, 88 P. 506, 4 Cal.App. 505, 
507; Makuen vy. Elder, 87 S.E. 334, 
336, 170 N.C. 510 Lceit Cyc}. 

20. See infra § 6. 

21. Patterson v. J. D. Loiseaux 
umber. Co.) 114A 3386. vote, Dak Neue 
Eq. 569; Brady v. Funeral Benefit 
Ass’n of State Camp Patriotie Order 
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knowledge as an essential element.?? 
the facts,?* knowledge of the existence of the right, 
benefit, or advantage in question,?* or of the facts 


Sons of North America of North Car- 
Olina, (N.C.) 169 S.E. 8238, 824; Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
BidenCol,! WmiSMyIls 720.01 77 ING: 
103 [quot Hardin v. Liverpool, ete., 
Ins./Co;, 127 “Sih. 853.4354 18 9tSN.Ce 
423]; Whigham vy. Supreme Court I. 
©. O.. F., 75 B: 1067, 1069; 44. Or. 543 
[quot Miller v. Head Camp, 77 P. 83, 
84, 45 Or. 192]; State v. Bolton, 102 A. 
489, 490, 92 ,Vt. 157. 


Knowledge and intention concur- 
ring’ to create waiver by estoppel see 
supra § 3. 5 

22. Plumer v. Continental Casualty 
Co., 77 S.E. 917, 12 Ga.App. 594, 599; 
Farnum v. Peterson-Beddick Co., 234 
N.W. 646, 648, 182 Minn. 338; Clark 
v. Dye, 197 N.W. 209, 212, 158 Minn. 
217; Kiernan vy. Dutchess County 
Mut. Ins. Co., 44 N.E. 698, 150 N.Y. 
190, 195; Danville Lumber & Mfg. Co. 
v. Gallivan Bldg. Co., 97 S.B. 718, 720, 
177 N.C. 103 [quot Hardin v. Liver- 
pool, etc, Ins. Co., 127 S:B. 353, 354, 
189 N.C. 423]; Mitchell v. Hughes, 
157 P. 965, 967, 80 Or. 574 [quot Smith 
v. Martin, 185 P. 236, 239, 94 Or. 132]; 
Labidee v. City of Pierre, 177 N.W. 
499, 500, 48 S.D. 31; Middleton v. 
Moore, (Tex.) 4 S.W.(2d) 988, 992; 
Sovereign Camp, Woodmen of _ the 
World v. Putnam, (Tex.) 206 S.W. 
970, 972 [all four cit Cyc]; Webster 
v. State Mut. F. Ins. Co., 
81 Vt: 75, 80; Crump v. McNeill, 14 
Alta.L. 206, 211 [cit Cyc]; Craine v. 
Colonial Mut: F. Ins. Co., Ltd., 28 
Austr.C.L.R. 305, 326. See Henry 
Prentiss & Co. v. U. S., 46 F.(2d) 159, 
161 (‘‘an essential element of waiver 
is a conscious relinquishment of 
something that is known’’). . 


23. Panther Rubber Mfg. Co. v. 
Commissioner of Internal Revenue, 45 
F.(2d) 314, 316; Myers v. Herskowitz, 
1662. 1031, 1033), 33.°CatApp.: 581 
[quot Los Angeles Athletic Club v. 
Board of Harbor Com’rs of Los An- 
geles, (Cal.App.) 20 P.(2d) 130, 137]; 
Alden v. Mayfield, 127 P. 45, 48, 164 
Cal. 6 [quot Harris v. Bissell, 202 P. 


453, 456, 54 Cal.App. 307; Newark 
Trust Co. v. Kriebel, 193 P. 962, 965, 
49 Cal.App. 614; Wienke v. Smith, 
176 P. 42, 44, 179 Cal. 220]; Goold v. 


Kishan Singh, 263 P. 548, 550; 88 Cal. 
App. 339; Maxwell v. Dirigo Mut. 
Fire Ins. Co., 104 A. 812, 117 Me. 431; 
In re Millers’ & Manufacturers’ Ins. 
Co., 106 N.W. 485, 488, 97 Minn. 98; 
Santino y. Great American Insurance 
Co. of New York, (Nev.) 9 P.(2d) 
1000, 1004; S. & E. Motor Hire Corpo- 
ration v. New York Indemnity Co., 
17.4 INVES. 65,, 66, 255) N.¥..69)5 AS ZA. 
Realty Corporation v. Harrigan’s 
Cafe, 185, NvY.S.- 212, 223, 113. Misc. 
141; Sszanto v. Pagel, (Tex.) 47 S.W. 
(2d) 632, 635; Middleton v. Moore, 
(Tex.) 4 S.W.(2d) 988, 992. See Ala- 
bama Constr. Co. v. Continental Car, 
ete), Co.,, 62 S.-H. 1607131 Ga- 365, 371 
(“the party waiving must generally 
have knowledge of the facts which 
constitute the breach’’). 


DAME DEY) tye “Martin, ace Van Lied: 
Pence v. Langdon, 99 U.S. 578, 581, 
25 L.Ed. 420; Globe Mut. L. Ins. Co. 
Vi. Wolff, 95 U.S. 326; 333,24 Lid. 
387; United Firemen’s Ins. Co. v. 
Thomas, 82 F. 406, 409, 27 C.C.A. 42, 
47 L.R.A. 450; St. Louis Blectric 
Light, ete., Co. v. Edison Gen. Elec- 
tric Co., 64 F. 997, 1001; Queen Ins. 
Co. v. Young, 5 So. 116, 86 Ala, 424, 
431, 11 Am.S.R. 51; Lincoln Holding 
Corporation v. Union Indemnity Co., 
(Cal.App.) 18 P.(2d) 744, 745; John- 


69 A. 319,_ 
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Knowledge of 


son v. De Waard, 298 P. 92, 938, 113 
Cal.App. 417; State v. Hartley, 52 A. 
615, 75 Conn. 104, 109; Fitzgerald v. 
Hartford,.L.,,etc:, Ins: Co.;.13 A. 673, 
17 A. 411, 56 Conn. 116, 134, 7 Am.S.R. 
288; Hoxie v. Home Ins. Co., 85 Am. 
D. 240, 32 Conn. 21, 40 [quot Smith v. 
Minneapolis Threshing Machine Co., 
214 P. 178, 180, 89 Okl. 156; Gafford 
v. Globe Transfer & Storage Co., 128 
P. 228, 229, 71 Wash. 204]; Alabama 
Constr. Co. v. Continental Car, etc., 
Co., 62 S.E. 160, 131 Ga. 365, 370; Ida- 
ho Grimm Alfalfa Seed Growers’ 
Ass’n v. Stroschein, 242 P. 444, 447, 42 
Idaho 12, 47 A.L.R. 916; First Luther- 
an Church of Pontiac v. Rooks Creek 
Evangelical Lutheran Church, 147 N. 
KE. 53, 55, 316 Ill. 196; Star Brewery 
Co. v. Primas, 45 N.BH. 145, 163 Ill. 652, 
662; Globe Brewing Co. v. American 
Malting Co., 152 Ill.App. 194, 198; 
Perin vy. Parker, 25 Ill.App. 465, 468 
[aff 18 N.E. 747, 126 Ill. 201, 9 Am.S. 
R. 571, 2 L.R.A. 336]; Farmers’ Ins. 
Ass’n of Hamilton County v. Males, 
145 N.B. 446, 448, 82 Ind.App. 172; 
Shelt v. Baker; 137 N.B.-74, 77, 79 
Ind.App. 606; Commereial Union As- 
surance Co., Limited, of London, Eng- 
land v. Schumaker, 119 N.E. 532, 537, 
71 Ind.App. 526; Bucklen v. Johnson, 


49 N.E. 612, 617, 19 Ind.App. 406; 
Kord: vi tOtte Lis NIWeel2d, 25,5 2386 
Iowa 820; Hexom v. K. M. W., 117 


N.W. 19, 140 Iowa 41, 46; Norton v. 
Catholic Order of Foresters, 114 N. 
W. 893, 188 Iowa 464,.469, 24 L.R.A. 
N.S. 1030; Cedar Rapids Water Co. v. 
Cedar Rapids, 90 N.W. 746, 117 Iowa 
250, 258; Mosiman vy. Occidental Mut. 
Ben. Assoc., 109 P. 4138, 82 Kan. 670, 
674; Edenborn v. Kirkland, 68 So. 
Hdneeeta 2 6b mn a ved O20r elton Cyc 
Handley v. Metropolitan Ins. Co., 143 
A. 465, 466, 127 Me. 361; Berman v. 
Fraternities Health, etc., Assoc., 78 
A. 462, 107 Me. 368, 373; Rosen v. Ger- 
man Alliance Ins. Co., 76 A. 688, 106 
Me. 229, 232; Jewell v. Jewell, 24 A. 
858, 84 Me. 304, 307, 18 L.R.A. 473; 
Schindel v. Danzer, 157 A. 283, 288, 
161 Md. 384; Holdsworth v. Tucker, 
9 N.E. 764, 143 Mass. 369, 374; Far- 
low v. Ellis, 15 Gray (Mass.) 229, 232; 
In re Millers’ & Manufaéturers’ Ins. 
Co., 106 NW. 485, 97 Minn. 98, 105, 
7 Ann.Cas. 1144, 4 L.R.A. 231; Dodge 
v. Minnesota Plastic Slate Roofing 
Co., 14 Minn. 49; Supreme Lodge K. 
P. v. Quinn, 29 So. 826, 78 Miss. 525, 
531; Howe Scale Co. of Illinois v. 
Geller, Ward & Hasner Hardware Co., 
(Mo.) 285 S.W. 141, 143; Springfield 
See. Co. v. Boren, (Mo.) 275 S.W. 566, 
567; Burke v. Murphy, 205 S.W. 32, 
36, 275 Mo. 397; Rogers v. Home Ins. 
Co., 136 SW. 748, 745, 155. Mo:App. 
285 [quot Fowler v. Cobb, (Mo.) 232 
S.W. 1084, 1087]; Calliés v. Modern 
Woodmen of America, 72 S.W. 713, 98 
Mo.App. 521, 527;, Henry, etc., Co. v. 
Bond, 55 N.W. 643, 37 Neb. 207, 227; 
Cutler v. Roberts, 29 Am.R. 371, 7 
Neb. 4, 14; Livesey v. Omaha Hotel 
Co.; 5 Neb. 50, 69; Santino v. Great 
American Ins. Co. of New York, 
(Nev.) 9 B.(2d) 1000, 1004; Matter of 
City of Rochester, 101 N.E. 875, 208 
N.Y. 188, 197, 47 L.R.A.N.S. 151 [quot 
A. Z. A. Realty Corporation v. Harri- 
gants "Cafie/" 18d." N.YaSv202 e223 las 
Misc. 141]; People v. Abetti, 152 N. 
Y.S. 890, 892; Corey v. Bolton, 63 
N.Y.S. 915, 31 Misc. 138, 140; Decker 
v. Sexton, 438 N.Y.S. 167, 19 Misc. 59, 
65; Danville Lumber & Mfg. Co. v. 
Gallivan Bldg. Co., 97 S.E. 718, 720, 
L727 NIC) L032" Last} ete Cos Vv. Chase: 
88 N.E. 120, 80 Ohio St. 42, 49, 17 Ann. 


on which it depends,?® and of the circumstances in 
which the parties were placed at the time of the 
alleged waiver,?® and knowledge of his right and of 


Cas. 61; Miller v. Head Camp, 77 P. 
83, 84, 45 Or. 192; Portland & F. R. Co. 
v. Spillman, 32 P. 688, 23 Or. 587, 592; 
Doane v. Simmons, 77 A. 775, 31 R.I. 
530, 533; Dary v. Providence Police 
Ass'n, 62 A. 513, 515, 27 R.I. 377; dis 
op in Harvey v. Jefferson Standard 
Life Ins. Co., 164 S.E. 6, 8, 165 S.C. 
427; Johnson v. Schar, 70 N.W. 838, 
9 S.D. 536, 541; Metzler Bros. v. John- 
son, (Tex.) 45 S.W.(2d) 263, 264; Wirtz 
v. Sovereign Camp, W. O. W., 268 
S.W. 438, 441, 114 Tex. 471; Missouri 
State Life Ins. Co. v. Dossett, (Tex.) 
265 S.W. 254, 257; Bering Mfg. Co. v. 
W. T. Carter & Bro., (Tex.) 255 S.W. 
243, 252; Payne v. Beaumont, (Tex.) 
245 S.W. 94, 99; Kansas City Life Ins. 
Co. v.. Elmore, (Tex.) 226 S.W. 709, 
719; Sovereign Camp, Woodmen of 
the World, v.~Putnam, (Tex.) 206 S. 
W. 970, 972; Jensen v. Hinckley, 185 
P. 716, 717, 55 Utah 306; In re Auer- 
bach’s Estate, 65 P. 488, 23 Utah 529, 


538; Reed v. Union Cent. L. Ins. Ce., 
61 P. 21, 21 Utah 295, 310; Barber v. 
Winton, %3) A. -88%,) 82) Vt. 32%, 334. 


Christenson v. Carlton, 37 A. 226, 69 
Vt. 91, 94; Southern R. Co. v. Gregg, 
43 S.E. 570, 573, 101 Va. 308 [quot 
Southern R. Co. v. Peple, 228 F. 853, 
858]; Atlantic Coast Line R. Co, v. 
Bryan, 65 S.B. 30, 109 Va. 523, 528; 
Wright v. Agelasto, 51 S.E. 191, 104 
Va. 159, 161; Wilson v. Carpenter, 21 
S.E. 243, 91 Va. 183, 192, 50 Am.S.R. 
824 [quot Hotchkiss v. Middlekauf, 
32 S.E. 36, 96 Va. 649, 657, 48 L.R.A. 
806]; Darnley v. London, etcec., R. Co., 
L.R. 2 H.L. 43, 57; Willmott v. Bar- 
ber, 15 C.D. 96, 105; Vyvyan v. Vyvy- 
an, 30 Beav. 65, 74, 54 Reprint 813; 
Scotland Life Assoc. v. Siddal, 3 De G. 
F.&J. 58, 77, 64 Hng.Ch. 46, 45 Reprint 
800; Strange v. Fooks, 4 Giffard 408, 
413, 66 Reprint 765; Marker v. 
Marker, 9 Hare 1, 6, 41 Eng.Ch. 1, 68 
Reprint 389; Prideaux v. Lonsdale, 
9 Jur.N.S. 488, 491; Cholmondeley v. 
Clinton, 2 Meriv. 171, 362, 35 Reprint 
905; Western Canada Investment Co. 
v. McDiarmid, 15 Sask.L. 142, 66 Dom. 
L.R. 457. See Goold v. Kishan Singh, 
263 P. 548, 550, 88 Cal.App. 339 (‘‘the 
acts alleged to have had that effect 
[the intentional relinquishment of a 
known right after knowledge of the 
facts] must have been done with full 
knowledge of the right to declare a 
forfeiture’’). 


_ “Waiver or acquiescence, like elec- 
tion, presupposes that the person to 
be bound is fully cognizant of his 
rights, and that being so, he neglects 
to enforce them, or chooses one bene- 
fit instead of another, either, but not 
both, of which he might claim.’ 
Danville Lumber & Mfg. Co. v. Gal- 
livan Bldg. Co., 97 S.E. 718, 720, 17 
N.C. 103; Vyvyan v. Vyvyan, 3 
Beav. 65, 74, 54 Reprint 813. See 
Acquiescence 1 C.J. p 907 note 21 
[a] Election of Remedies §§ 28, 29. 


25. Goodwin v. Grosse, 206 P. 138, 
140, 56 Cal.App. 615; Berman v. Fra- 
ternities Health, ete., Assoc., 78 A. 
462, 107 Me. 368, 373 [quot Plumer v. 
Continental Casualty Co., 77 S.E. 917, 
12 Ga.App. 594, 599]; ‘ 
Co. v. Detroit Chemical Works, 175 N. 
W. 269, 274, 208 Mich. 157, 14 A.L.R. 
1200; Whigham v. Supreme Court, I. 
O. F., 75 P. 1067, 1069, 44 Or. 543 [quot 
Miller v. Head Camp, 77 P. 88, 84, 45 
Or. 192]; Kimball v. New York Life 
Ins;,Co., 16.A. 119,123, 96) Vt. 19: 
Milwaukee Boston Store v. Katz, 140 
N.W. 1038, 1050, 153 Wis. 492. 


26. Griffith v. Montana Wheat 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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facts which would have enabled him to take effectual 
action for its enforcement,?* on the part of the par- 
ty claimed to have made the waiver is an essential 
prerequisite to the relinquishment of his right, bene- 
No one ean be said to have waiv- 
ed that which he did not know?® or should have 


fit, or advantage. 


9 


known;?° to have consented to a thing of which he 


WAIVER 


is insufficient.?° 


was ignorant,®° to have forfeited any rights by rea- 


son of acts done in ignorance of those rights,?? to 
have acquiesced in a wrong while ignorant that it 


had been committed, and that the effect of his action 


Growers’ Ass’n, 244 P. 277, 
Mont. 466; dis op in Harvey v. 
Jefferson Standard Life Ins. Co., 164 
S.E. 6, 8, 165 S.C. 427. See Bacon, 
Benefit Societies and Life Insurance 
[quot Osborne v. Supreme Lodge, 
Knights of Pythias, Insurance De- 
partment, 222 P. 456, 460, 69 Mont. 
361]; Bennecke v. Connecticut, Mut. 
Piensa Or, 9105) «Us. 855, S09., 265 da 
Ed. 990 [quot Aldridge v. Baltimore 
& Ohio Ry Co., 24- Pa: Dist: 892, 896; 
Reed v. Union Cent. L. Ins. Co., 61 
P. 21, 21 Utah 295, 310] (both stating: 
“A waiver of a stipulation in an 
agreement must, to be effectual, not 
only be made intentionally, but with 
knowedge of the circumstances. 
This is the rule when there is a di- 
rect and precise agreement to waive 
the stipulation. A fortiori is this the 
rule when there is no agreement ei- 
ther verbal or in writing to waive the 
stipulation, but where it is’ sought 
to deduce a waiver from the conduct 
of the party’’). 


27. Dague v. Grand Lodge Broth- 
erhood of Railroad Trainmen, 73 A. 
735, 7388, 111 Md. 95 [quot Barroll v. 
Brice, 80 A. 1035, 1038, 115 Md. 498]; 
Enterprise Sheet Metal Works v. 
Schendel, 173 P. 1059, 1061, 55 Mont. 
42; Alexander v. North Carotina Sav- 
ings Bank & Trust Co., 71 S.E. 69, 70, 
155 N.C. 124;--dis op in Harvey v. 
Jefferson Standard Life Ins. Co., 164 
S.E. 6, 8, 165 S.C. 427; State ex rel. 
Birchmore vy. State Board of Canvas- 
sers, 59 S.E. 145, 148, 78 S.C. 460, 14 
L.R.A.N.S. 850, 13 Ann.Cas. 1133. See 
Plumer v. Continental Casualty Co., 
ip SEO LiA Lea hGacApDi 0945) 2 b9:9 
(waiver “can not be implied where 
the person in whose favor the right 
existed is ignorant of his right or of 
any fact which would substantially 
or materially affect the exercise of 
that right and tend to prevent a 
waiver’); Horstmann v. Capitol Life 
Ins. Co. of Colorado, 184 S.W. 1164, 
1165, 194 Mo.App. 434 (waiver re- 
quires ‘full knowledge of all the ma- 
terial facts which would probably 
have influenced the conduct of the 
party against whom the waiver is as- 
serted’’). 


28. Pence v. Langdon, 99 U.S. 578, 
581, 25 L.Ed. 420; Globe Mut. L. Ins. 
Co. v. Wolff, 95 U.S. 326, 333, 24 L.Ed. 
387; State v. Hartley, 52 A. 615, 75 
Conn. 104, 109; Fitzgerald v. Hart- 
ford Ii, etc., Ins. Co, 13s A. 673,17 A. 
411, 56 Conn. 116, 134, 7 Am.S.R. 288; 
Farmers’ Ins. Ass’n of Hamilton 
County v. Males, 145 N.H. 446, 448, 82 
Ind.App. 172; Berman y. Fraternities 
Health, etc., Assoc., 78 A. 462, 107 Me. 
368, 373; Rosen v. German Alliance 
\Ins. Co., 76 A. 688, 106 Me. 229, 232; 
Gifford v. Workmen’s Ben. Assoc., 72 
A. 680, 105 Me. 17, 21, 17 Ann.Cas, 
1173; Marcoux v. St. John Baptist 
Beneficence Soc., 39 A. 1027, 91 Me. 
250, 258; Jewell v. Jewell, 24 A. 858, 
84 Me. 304, 307, 18 L.R.A. 473; Dodge 
v. Minnesota Plastic Slate Roofing 
Co., 14 Minn. 49; Santino v. Great 
American Ins. Co. of New _ York, 
(Nev.) 9 P.(2d) 1000, 1004; Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 


279, 75, Co., 


ORe Sve vile ace0s La a IN Coe 03%; 
Michigan Automobile Ins. Co. v. Van 
Buskirk, 155 N.E. 186, 187, 115 Ohio 
St. 598; Freedman v. Philadelphia 
Fire Assoc., 32 A. 39, 168 Pa. 249, 253; 
Traynor v. Johnson, 1 Head (Tenn.) 
51, 54: Cauble v. Key, (Tex.) 256 S. 
W.. 654, 655; Bering Mfg. Co. v.. W. 
T. Carter & Bro., (Tex.) 255 S.W. 
243, 252; Reed v. Union Cent. L. Ins. 
Co. 615P5 215 21 sOitah 295, s10ss Dey. 
v. Martin, 78 Va. 1, 7; Scotland Life 
Assoc. v. Siddal, 3 DeG. F. & G. 74, 
64 Hng.Ch. 46, 45 Reprint 800. See 
also Redgrave v. Hurd, 20 Ch.D. 1. 


[a] “Waiver implies knowledge.” 
—(1) Panther Rubber Mfg. Co. v. 
Commissioner of Internal Revenue, 45 
¥.(2d) 314, 316; Hunter v. Baker Mo- 
tor Vehicle Co, 225 F..1006; 1018. 
(2) “A waiver implies the idea that 
one has a right, and, with knowledge 
of his rights and that which might de- 
feat his rights, does an act by which 
he waives the right to stand upon his 
legal position or his legal right.” 
Hollings v. Bankers’ Uaion of World, 
41 S.B. 90, 68 S.C. 192, 197 [quot Fox 
v. City of Monroe, 131 So. 483, 484, 15 
La.App. 192]. (3) “A waiver involves 
the idea of assent, and assent is pri- 
marily an act of the understanding. 
We cannot assent to a proposition 
without some intelligent apprehen- 
sion of it. It presupposes that the 
person to be affected has knowledge 
of his rights but does not wish to 
enforce them.” Jewell v. Jewell, 24 
A. 858, 84 Me. 304, 307, 18 L.R.A. 
473. 

(1) 


[b] For example, where a 
“contract is affirmed in ignorance of 
the facts by which it is invalidated, 
there is no waiver of the right to re- 
scind.”’ Enterprise Sheet Metal 
Works v. Schendel, 173 Ps 1059, 1061, 
55 Mont. 42; Alexander v. North Car- 
olina Savings Bank & Trust Co., 71 S. 
Bi 695570, LoSeN Cw I12400 (2) “Li work- 
manship contracted for has been in- 
adequately performed, one who ac- 
cepts it in ignorance of the deficiency 
does not waive his right to insist up- 
on the defect.’”’?’ Hunter v. Baker Mo- 
tor Vehicle Co., 225 F. 1006, 1013. 


29. Nygaard v. Maeser Fur Farms, 
Zon UN. Wet, 8, Loo Minn. 388; 1'Os- 
borne v. Supreme Lodge, etc., Ins. 


Dept., 222 P. 456, 460, 69 Mont. 361. 
See St. Paul Fire & Marine Ins. Co. y. 
Parsons, 50 N.W. 240, 47 Minn. 352, 
355 [quot In re Millers’ & Manufac- 
turers’ Ins. Co., 106 N.W. 485, 488, 97 
Minn. 98] (‘“‘nor, in general, where the 
facts do not constitute an estoppel, 
should one who neither knows the 
fact of the forfeiture nor is charge- 
able with fault in not knowing it be 
held to have waived the same by acts 
or conduct not intended to have such 
an effect’’). 


Constructive knowledge see infra 
text and notes 36-40. 

30. Edenborn v. Kirkland, 68 So. 
111, 112, 136 La. 1020. 

31. Hunter v. Baker Motor Vehi- 
cle Co:, 225 Fs 1006, 1013, 


32. Dague v. Grand Lodge Broth- 
erhood of Railroad Trainmen, 73 A. 


Constructive knowledge. 
existence of the right, benefit, or advantage in ques- 
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would be to confirm it,?2 or to have waived a right, 
benefit, or advantage, where he acted under a misap- 
prehension of the facts,?* especially where he had 
been put off his guard or misled by the conduct of 
the other party.** 
lowed up by inquiry, would have led to information, 


Mere notice of facts that, if fol- 


The knowledge*® of the 


735, 738, 111 Md. 95 [quot Barroll v. 
Brice, 80 A. 1035, 1038, 115 Md, 498]; 
Enterprise Sheet Metal Works v. 
Schendel, 173 P. 1059, 1061, 55 Mont. 
42; Alexander v. North Carolina Sav- 
ings Bank & Trust Co., 71 S.E. 69, 70, 
155 N.C. 124. 


33. State v. Churchill, 3 S.W. 352, 
880, 48 Ark. 426, 445; Danville Lum- 
ber & Mfg. Co. v. Gallivan Bldg. Co., 
97 S.E. 718, 720, 177 N.C. 103; Bering 
Milo. 5 Coy va. Wu To Cartere é&eebros 
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34. Hunter v. Baker Motor Vehi- 
cle Co., 225. F. 1006, 1013. See also 
cases infra this note. 


[a] Fraud or false representation. 
—(1) “There can be no waiver where 
it was obtained by fraud.” Panther 
Rubber Mfg. Co. v. Commissioner of 
Internal Revenue, 45 F.(2d) 314, 316. 


(2) “A waiver cannot be predicated 
upon a partial and a misleading 
Statement.’ .Cablesyv.. (U) Sapiens: 


C054, 24 93d 4 9 AC ClAL 216 eauGo), 
“Waiver of a right, even the right of 
forfeiture, cannot be predicated upon 
a course of action into which one has 
been lured by a false statement.” 
Altnavins: Cov van Utule, > 28 ea 90. 
992, 25 Ariz. 446. See Hollander v. 
Heaslip, 222 F. 808, 812 (“The appel- 
lant cannot be held to have waived a 
compliance with the condition ex- 
pressed in the contract sought to be 
enforced by his making a payment or 
payments which, without fault on his 
part, were induced by a false repre- 
sentation that the condition had been 
complied with. A payment made in 
such circumstances does not indicate 
an intentional relinquishment of the 
right to require a compliance with the 
condition which was made a prerequi- 
Site to the accrual of any obligation 
to pay anything”). 


35. State v. Churchill, 3 S.W. 352, 
880, 48 Ark. 426, 445. See Federal 
Life Ins. Co. v. Whitehead, 174 P. 784, 
790, 73 Okl. 71 [quot Knights and 
Ladies of Security v. Bell, 220 P. 594, 
597, 93 Okl. 272] (“there is a vast dif- 
ference between notice .:. . and 
waiver’). 


Waiver by failure to act after no- 
tice see infra text and note 41. 


36. Pence v. Langdon, 99 U.S. 578, 
581, 25 L.Ed. 420; Farnum v. Peter- 
son-Beddick Co., 234 N.W. 646, 648, 
182 Minn. 338; Clark v. Dye, 197 N. 


We 209, 212, 158) Minn 227; In’ re 
Millers’ & Manufacturers’ Ins. Co., 
106 N.W. 485, 488, 97 Minn. 98; Dan- 


ville Lumber & Mfg. Co. v. Gallivan 
Bide (Cos, 97%) SHR ets 720, i NEC: 
103; Pabst Brewing Co. v. Milwau- 
kee, 105 N.W. 563, 126 Wis. 110, 118. 
See Dawson v. Shillock, 12 N.W. 526, 
29 Minn. 189, 191 (‘Sit may occur that 
acts done in real ignorance of the 
rights of the actor, will be deemed a 
waiver of such rights, where the 
knowledge is preSumed or imputed 
to him from the circumstances of the 
case, or by virtue of the law, or 
where duty requires him to inform 
himself, and not to act until he shall 
have done so, But this is not such a 
case’). 
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tion,** or of the facts upon which it depends,*®* of 
the facts which constitute the breach,*® sufficient for 
the purpose of waiver, may be constructive as well 
as actual; for no one ean be willfully ignorant.*°® 


Waiver after notice. 


ceded by notice.*! 


37. 
v. Union Indemnity Co., 
18° P.¢2d) 744, 745; Johnson v.. De 
Weard, 2:98'9P. 925-5 93,- 113 Cal-App. 
Yh i Oa Idaho Grimm Alfalfa Seed 
Growers’ Ass’n vy. Stroschein, 242 P. 
444, 447, 42 Idaho 12, 47 A.L.R. 916; 
Schindel v. Danzer, 157 A. 288, 288, 
161 Md. 384; Matter of City of Roch- 
ester, 101 N.E.'875, 208 N.Y. 188, 197, 
47 L.R.A.N.S. 151 [quot A. Z. A. Real- 
ty Corporation v. Harrigan’s Café, 
185 N.Y.S. 212, 223, 113 Misc. 141]; 
dis op in Harvey v. Jefferson Stand- 
ne Life Ins. Co., 164 S.E. 6, 8, 165 S.C. 

38. Krakowsky v. Margolis, 237 N. 
W. 28, 255 Mich. 3. 


39. Alabama Constr. Co. v. Conti- 
nental Car, etc., Co., 62 S.H. 160, 131 
Ga.' 365, 371. 


- 40. Pence v. Langdon, 99 U.S. 578, 

581, 25 L.Ed. 420; Alabama Constr. 
Co. v. Continental Car, etc., Co., 62 
S.E.-160, 131 Ga. 365, 370; Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 
COO. SE LENT 20, wi INTE. LOS; 
Pabst Brewing Co. v. Milwaukee, 105 
N.W. 563, 126 Wis. 110,118. 


41. Federal Life Ins. Co. v. White- 
head, 174, P. 784, 790, 73 Okl. 71 [quot 
Kerr v. Adtna Casualty & Surety Co., 
254 PB. 105, 109, 124 Okl. 112; Knights 
and Ladies of Security v. Bell, 220 P. 
594/597, -93. OKl. 2725 Van Curon'y. 
Pines eZ LO. 33,7, o89,)9e OK. 1] 

Waiver by omission or negligence 
generally see infra § 7. 

42. Evidence of see infra § 10. 


Enowledge and intention concur- 
ring to create waiver by estoppel see 
supra § 3. 

wanver as voluntary act see supra 


Lincoln Holding Corporation 
(Cal. App.) 


Waiver by omission or negligence 
see infra § 7. 

43. Champion Spark Plug Co. v. 
Automobile Sundries Go., 273 F. 74, 
79; GS. Johnson Co. v. Nevada Pack- 


ard Mines Co., 272 F. 291, 305° [cit 
Cyc]; Balfour v. Parkinson, 84 FE. 
855, 861; Los Angeles First Nat. 


Bank v. Maxwell, 55 P. 980, 123 Cal. 
360, 368, 69 Am.S.R. 64; California 
Southern Hotel Co. v. Callender, 29 
P, 859, 94 Cal. 120, 125, 28 Am.S.R. 
93; Thompson vy. Gorner, (Cal.) 36 
P. 434, 435; Lincoln Holding Corpora- 
tion v. Union Indemnity Co., (Cal. 
App.) 18 P.(2d) 744, 745; Gardner v. 
New London, 28 A. 42, 63 Conn. 267, 
277; Hoxie v. Home Ins. Co., 32 Conn. 
21, 40, 85 Am.D. 240 [quot Smith v. 
Minneapolis Threshing Machine Co., 
214 P. 178, 180, 89 Okl. 156; Gafford 
v. Globe Transfer & Storage Co., 128 
P. 228, 229, 230, 71 Wash. 204]; Jones 
v. Savin, 96 A. 756, 29 Del.. 68, 70; 
Alabama Constr. Co. v. Continental 
Car, -etc.,’ Co? 62). S)E)) 160)0 131) Ga! 
865, 370; Stapleton v. Dismukes, 159 
S.E. 768, 772, 43 Ga.App. 611; Idaho 
Grimm Alfalfa Seed Growers’ Ass’n 
v. Stroschein, 242 P. 444, 447, 42 Idaho 
12, 47 A.L.R. 916; First Lutheran 
Church of Pontiac v. Rooks Creek 
Evangelical Lutheran Church, 147 N. 
B. 53, 55, 316 Ill. 196; Star Brewing 
©o- Vv. erimas; 450N. Ey 45316390) 
652, 662; Globe Brewing Co. v. Amer- 
ican Malting Co., 152 Ill.App. 194, 


If waiver is to be effected 
by the omission or failure of a party to assert in his 
behalf an existing right, such waiver must be pre- 


Seals 


WAIVER 


knowledge.*4 


198; Perin v. Parker, 25 Ill.App. 465, 


468 [aff 18 N.B. 747, 126 Ill. 201, 9 
Am.S.R. 571, 2 LL. R.AL 33675) Ramsey 
ve Tully, 12 DiWwApps 463.471) Buck— 


len v. Johnson, 49 N.E. 612, 617, 19 
Ind.App. 406; Ford v. Ott, 173 N.W. 
121, 125, 186 Iowa 820; Horton Bank 
v. Knox, 109 N.W. 201, 133 Iowa 443, 
448; Cedar Rapids Water Co. v. Ce- 
dar Rapids, 90 N.W. 746, 117 Iowa 
250, 258; Kennedy v. Roberts, 75 N. 
W. 368, 105 Iowa 521, 530; Mosiman 


v. Occidental Mut. Ben. Assoc., 109 
P. 413, 82 Kan. 670, 674; Berman v. 
Fraternities Health, etc., Assoc., 78 
Ay 462,107 Men'368, 373;, Elurley v. 


Farnsworth, 78 A. 291, 107 Me. 306, 


309; Schindel v. Danzer, 157 A. 283, 
288, 161 Md. 384; Woldsworth v. 
Tucker, 9 N.E. 764, 143 Mass. 369, 
374; Dow Chemical Co. v. Detroit 


Chemical Works, 175 N.W. 269, 274, 
208 Mich. 157, 14 A.L.R. 1200; Far- 
num v. Peterson-Beddick Co., 234 N. 


W. 646, 648, 182 Minn. 338; Clark v. 
Dye, 197 N.W. 209, 212, 158 Minn. 
217; In re Millers’ & Manufacturers’ 


Ins. Co., 106 N.W. 485, 97 Minn. 98, 
104;°7 Ann.Cas..1144, 4 LRvA.: 231; 
Supreme Lodge K. P. W. v. Quinn, 29 
So. 826, ‘78 Miss. 525, 531; Francis 
v. Supreme Lodge A. O. U. W., 130 S. 
W. 500, 150 Mo.App. 347, 355; Reed 
v. Bankers’ Union of World, 99 S.W. 
55, 121 Mo.App. 419, 426; Michigan 
Sav., ete, Assoc.. v. -—Missouri, etc:, 
Trust Co., 73 Mo.App. 161, 165; State 
v. District Court of Fourteenth Judi- 
cial Dist., in and for Meagher Coun- 
ty, 257) Pe Loma dOtds 1 sO Mon tot; 
Henry, etc., Co. v. Bond, 55 N.W. 643, 
37 Neb. 207, 227; Cutler v. Roberts, 7 
Neb. 4, 14, 29 Am.R. 371; Livesey v. 
Omaha Hotel Co., 5 Neb. 50, 69; New 
Hampshire Cent. R. Co. v. Johnson, 
30 N.H. 390, 407, 64 Am.D. 300; Smith 
v. New York Life Ins. Co., 193 P. 67, 
26 N.M. 408; People v. Abetti, 
152 N.Y.S. 890, 892;. People v. Atchin- 
sonj/123) NINSS. 5.77168; Misc. 115.019; 
Decker v. -Sexton, 43 N.Y.S. 167, 19 
Misc. 59, 65; Alexander v. North Car- 
olina Savings Bank & Trust Co., 71 
SB. 69, 70, 155 N.C. 124; Doolittle 
v. Nurnberg, 147 N.W. 400, 27 N.D. 
521; List, etc., Co. v. Chase, 88 N. 
BE. 120, 80 Ohio St. 42, 49, 17 Ann.Cas. 
61; Smith v. Martin, 185 P. 236, 239, 
94 Or. 1382; Miller v. Head Camp, 77 
P. 83, 84, 45 Or. 192; Portland & F. 
RCo: WaSpillman, 820 Ps 68s 23 Ors 
587, 592; Bolay v. Philadelphia, 15 
Pa.Dist.&Co., 195, 200 [eit Cyc]; Da- 
vis v. Fenner, 30 Pa.Super. 389, 392; 
dis op in Harvey v. Jefferson Stand- 
ard Life Ins. Co., 164 S.E. 6, 8,-165 
S.C. 427; Dale v. Continental Ins. Co., 
31 S.W. 266, 95 Tenn. 38, 50; Ross v. 
Swan, 7 Lea (Tenn.) 463, 467; Metz- 
ler Bros. v. Johnson, (Tex.) 45 S.W. 
(2d) 263, 264; Goodwin v. Abilene 
State Bank, (Tex.) 20 S.W.(2d) 1090, 
1092; Franklin Life Ins. Co. v. Dos- 
sett,, (Tex.) 265 S.W. 259, 262; Kan- 
sas City Life Ins. Co. v. Elmore, 
(Tex.) 226 S.W. 709, 719; Jensen v: 
Pinelkley, 1285 Pa 716, Tes 6> Utan 
306; In re Auerbach’s Estate, 65 P, 
488, 23 Utah 529, 538; Reed v. Union 
Cents Lantns:) Co), 6 BZ et aitah 
295, 310; Barber v. Vinton, 73 A. 881, 
82 Vt. 327, 334; Atlantic Coast Line 
R. Co. v. Bryan, 65 S.E. 30, 109° Va; 
523, 525; Wright v. Angelasto, 51 S. 


[§ 6] 4. Intention To Waive.*? 
be intentional;*? it must be an intentional act with 
Waiver is mainly a question of in- 
tention,t® which lies at the foundation of the doc- 
trine;*® intentional relinquishment of a right is the 
foundation of a waiver ;47 to constitute a waiver there 
must be an intention to relinquish a known right,**® 


A waiver must 


| E. 191,104 Va. 159, 161; Southern R. 
Co. v. Gregg, 43 S.E. 570, 573, 101 Va. 
308 [quot Southern R. Co. v. Peple, 
228 F. 858, 858]; Dey v. Martin, 78 
Va. 1, 7; Nelson v. Caddo-Texas Oil 
Lands Co., 186 N.W. 155, 156, 176 Wis. 
327: J. I. Case Threshing Mach. Co. 
v. Rice, 139 N.W. 445, 446, 152 Wis. 
8; Craine v. Colonial Mut. F. Ins. Co., 
Ltd., 28 Austr.C.L.R. 305, 326. 

44. Ewart Waiver Distributed 
[quot Solomon y. Preferred Acc. Ins. 
Cole 229 NY Sa 2a OOS Sais Nise, 
134]; Darnley v. London, etc., R. Co., 
L.R. 2 H.L. 43, 57 [quot Holdsworth 
v. Tucker, 9 N.E. 764, 143 Mass. 369, 


874, 375; Craine v. Colonial Mut. F. 
Imss Cote td. oo) AUS Ce Romeo Olds 
326] (per Lord Chelmsford). See 


Sovereign Camp, Woodmen of the 
World v.’ Putnam, (Tex.) 206 Siw. 
970, 972 (waiver “contemplates some- 
thing done designedly or knowingly, 
which modifies or changes existing 
rights, or varies or changes the terms 
and provisions of a contract’’). 


Enowledge as essential element see 
supra § 5. : 

45. Isom v. Johnson, 87 So. 543, 
545, 205 Ala. 157; Gardner v. New 
London, 28 A. 42, 63 Conn. 267, 277; 
Alabama Constr. Co. v. Continental 
Cary sete: = (Cos, -62-'S. Be etG0ty ot aiGae 
365, 370; Dymond v. Bruhns, 101 Ill. 
App. 425, 429; Berman v. Fraterni- 
ties Health, etc., Assoc., 78 A. 462, 107 
Me. 368, 373; Krakowsky v. Margolis, 
237 N.W. 28, 255 Mich. 3; Murmann 
v.i Wissler, 92 S.W. 355, 116 Mo.App. 
397, 402; Michigan Sav., etc., Assoc. 
v. Missouri, ete., Trust Co., 73 Mo. 
App. 161, 165; Stiepel v. German 
American Mut. Life Assoc., 55 Mo. 
App. 224, 233; Brady v. Funeral Ben- 
efit Ass’n, ete., of North Carolina, 
CNC.) L169" SBS 23 8249 Wawis ev. 
Fenner, 30 Pa.Super. 389, 392; Tray- 
nor v. Johnson, 1 Head (Tenn.) 51, 53. 


46. Kennedy v. Roberts, 75 N.W. 
363, 105 lowa 521, 580; Farnum vy. 
Peterson-Beddick Co., 234 N.W. 646, 
647, 182 Minn. 338; Northwestern 
Fire & Marine Ins. Co. v. Pollard, 238 
P.. 594,596, 74 Mont. 142 [cit Cye]; 
Danville Lumber & Mfg. Co. v. Gal- 
livan, Bldgs Co., 97 S.H.) 718, 720) 177 
N.Cn 1033) -Smithiw.. Martine Vhs er: 
236,,239, 94 Or. 132; Bolay v. Phila- 
delphia, 15 Pa.Dist.&Co. 195, 200 [cit 
Cyc]. 

“The view that waiver is a legal 
result operating upon a certain state 
of facts, independent of intent, has 
been declared to be without founda- 
tion.” Alexander v. North Carolina 
Savings Bank & Trust Co., 71 S.E. 69, 
70; 155) N.Giow2'4e 


47. Grippo v. Davis, 104 A. 165, 
166, 92 Conn. 693; Lee v. Casualty Co. 
of America, 96 A. 952, 955, 90 Conn. 
202; Johnston v. Columbian, Nat. 
Life Ins. Co., 154 A. 79, 80, 1380 Me. 
143; Levett v. Draper, 185 N.Y.S. 891, 
896, 194 App.Div. 632; Sovereign 
Camp, Woodmen of the World, v. 
Putnam, .Chex.)5°206. Swi 9W0i oie 
Milwaukee Boston Store v. Katz, 140 
N.W. 1038, 1050, 153 Wis. 492; West- 
ern Canada Investment Co. v. Mc- 
LesEunts 15 Sask.L. 142, 66-Dom.lL.R. 


48. Oelbermann v. " 


Kisen Ka- 


For later cases, developments and changes in the law see Annotations, same title and section n’ 


\ 


an intentional forbearance to enforce a right.4® Ac- 
‘cordingly, waiver is an intentional act;*° 
volves,°*' is essentially a matter of,°? is based upon,*? 
depends** solely upon,®® the intention of the party 
Such intention may be in- 
dicated by language or conduct,°® may be either ex- 
press or imphed,*? express or constructive,®® ex- 
plicit or presumed,*® actual or conclusively presumed 
from conduct®® without any element of estoppel,®! 
Accordingly, waiver 
may not be intended in fact, but may arise from the 
acts of the party;°* the intent to waive may appear 


charged with the waiver. 


express or imputed by law.°? 


bushiki Kaisha, 3 F.(2d) 5, 6 [quot 
Olivier Produce Corporation v. U. S., 
20 F.(2d) 214]; Equitable Life Assur. 
soc. of U.S: v. Pettid, (Ariz.) 11 _P. 
(2d) 833, 838; Brix v. American Fi- 
delity Co. of Montpelier, Vt., 153 S.W. 
789, 792, 171 Mo.App. 518; Cauble v. 
Key, (Tex.) 256 S.W. 654, 655. See 
Payne v. Beaumont; (Tex.) 245 S.W. 
94, 99 (‘to constitute waiver, there 
must be an existing right, benefit, or 
advantage . . with an intention 
to relinguish such right for a valua- 
ble consideration”). 

49. Johnson v. De Waard, 298 P. 
92, 98, 113 Cal.App. 417. 


50. Findley v. United Rys. Co. of 
St. Louis, 141 S.W. 866, 869, 238 Mo. 
6; Wisconsin Club v. John, 233 N.W. 
79, 84, 202 Wis. 476. 


51. Alabama Constr. Co. v. Conti- 
nental Car, ete., Co., 62 S.B. 160, 131 
Ga. 365, 371; Shelt v. Baker, 137 N. 
eS 74,07 198 IndsApp.)"6063" Moxy tvs 
City of Monroe, 131 So. 488, 484, 15 
La.App. 192; Detroit International 
Bridge Co. v. American Seed Co., 228 
N.W. 791, 795, 249 Mich. 289; Burke 
v. Murphy, 205 S.W. 32, 36, 275 Mo. 
397; Griffith v. Montana Wheat Grow- 
ers’ Ass’n, 244 P. 277, 279, 75 Mont. 
466; Kiernan v. Dutchess County 
Mut. Ins._Co., 44 N.H. 698, 150 N.Y. 
190, 195; Solomon v. Preferred Acc. 
Ins. Co., 229 N.Y.S. 257, 260, 132 Misc. 
134; Danville Lumber & Mfg. Co. v. 
Gallivan Bldg. Co., 97 S.E. 718, 720, 
177 N.C. 103 [quot Hardin v. Liver- 
pool & London & Globe Ins. Co., 127 
S.B. 353, 354, 189 N.C. 423]; Mitchell 
v. Hughes, 157 P. 965, 967, 80 Or. 
574 [quot Smith v. Martin, 185 P. 236, 
239, 94, Or. 132) Gcit Cyc); ? Darya. 
Providence Police Ass’n, 62 PDL. 
515, 27 R.I. 377; Labidee v. City of 
Pierre, 177 N.W. 499, 500, 43 S.D. 31; 
Sovereign Camp, Woodmen of the 


World v. Putnam, (Tex.) 206 S.W. 
970, 972; Webster v. State Mut. F. 
tise Cow 69) “Al Molo, (Sh Vit Ty (805 


Crump v. McNeill, 14 Alta.L. 206, 211 
[cit Cyc]. 

“Waiver involves the notion of an 
intention entertained by the holder 
of some right to abandon or relin- 
quish instead of insisting on the 
right.” Fairbanks, Morse & Co. vy. 
Baskett, 71 S.W. 1113, 98 Mo.App. 53, 
64 [quot Murmann v. Wissler, 92 S.W. 
355, 116 Mo.App. 397, 403]; North- 
western Nat. Life Ins. Co. v.. Ward, 
155 BP. 524, 526, 56 Okl. 188 [quot 
American Cent. Ins. Co. of St. Louis, 
Mo., 160 P. 60, 62, 61 Okl. 17 (quot 
Ketchum vy. Oil Field Supply Co., 226 
P. 93, 96, 99 OkI1. 201)]. ‘ 

“Waiver’ generally implies an in- 
tention on the part of a person pos- 
sessing some right under a contract, 
or the law, to relinquish it for the 
benefit of another.” Johnson v. Spen- 
cer, 96 N.E. 1041, 1043, 49 Ind.App. 
166. 

52. Garrett v. Neitzel, 285 P. 472, 
A173, 48 Idaho 727; Colbath v. H. B. 
Stebbins Lumber Co., 144 A. 1, 4, 
127 Me. 406; Smith v. Phillips Nat. 
Bank, 96.A, 217, 219, 114 Me. 297; 


WAIVER 


Whee unde 


Holt v. New England Telephone & 
Telegraph Co., 85 A. 159, 110 Me. 10; 
Berman v. Fraternal, etc., Assoc., 78 
A. 462, 464, 107 Me. 868 [quot Plumer 
v. Continental Casualty Co., 77 S.E. 
917, 12 Ga.App. 594, 599]; Alsens A. 
P. C. Works v. Degnon Contr. Co., 118 
N.E. 210, 222 N.Y. 34, 37 [quot A. Z. A. 
Realty Corporation v. MHarrigan’s 
Café, 185 N-Y.S. 212, 223, 113 Misc. 
141]; American Cent. Ins. Co. of St. 
Louis, Mo., v. Sinclair, 160 P. 60, 62, 
61 Okl. 17 [quot Ketchum v. Oil Field 
Supply Co., 226 P. 93, 96, 99 Okl. 201]; 
Gafford v. Globe Transfer & Storage 
Co., 128 P. 228, 229, 71 Wash. 204. 


[a] “Where a waiver is not ex- 
press but must be inferred from con- 
duct, it is essentially a matter of in- 
tention. In fact, intention is the 
very foundation of such a waiver.” 
Southwest Cotton Co. v. Valley Bank, 
227 P. 986, 988, 26 Ariz. 559. 


53. Alden v. Mayfield, 127 P. 45, 
48, 164 Cal. 6, 11 [quot Harris v. Bis- 
sell, 202 P. 453, 456, 54 Cal.App. 307; 
Wienke v. Smith, 176 P. 42, 44, 179 
Cal. 220]; Rosenthal v. State Bar Ex- 
amining Committee, (Conn.) 165 A. 
211, 214; Jones v: Savin, 97 A. 591, 
592, 29 Del. 180; Blaisdell Automobile 
Co. v. Nelson, 154 A. 184, 186, 130 Me. 


167; Mayo-v. Claflin, 106'A. 653; 655, 
93 Vit 6: 
54. Champion Spark Plug Com- 


pany v. Automobile Sundries Co., 273 


F. 74, 79; Merrill v. Waddell, 47 Ont. 
L. 572, 582. 
55. Stiepel v. German American 


Mut. Life Assoc., 55 Mo.App. 224, 233 
[quot Henderson v. Koenig, 91 S.W. 
88, 98, 192 Mo. 690]. 


56. Jones v. Savin, 96° A. 756, 29 
Del. 68, 70; Smith v. Phillips Nat. 
Bank, 96 A. 217, 219,. 114 Me. 297; 
Michigan Sav., etc., Co. v. Missouri, 
Stel, PELUSt (Co; V73) MIMONAp Dp.) Meds NALIG5: 
[quot Henderson v. Koenig, 91 S.W. 
88, 93, 192 Mo. 690]; Matter of City 
of Rochester, 101 N.E. 875, 877, 208 
N.Y. 188, 197, 47 L.R.A.N.S. 151 [quot 
A. Z A. Realty Corporation v. Har- 
rigan’s Café, 185 N.Y.S. 212, 223, 113 
Mise. 141]; ‘Davis v. Fenner, 30 Pa. 
Super. 389, 392; Farmers’ & Mer- 


;chants’ Bank v. People’s First Nat. 


Bank, 159 S.E. 617, 620, 161 S.C. 286 
[quot dis op in Harvey v. Jefferson 
Standard Life Ins. Co., 164 S.E. 6, 8, 
165 S.C. 427]. 


Waiver by conduct see infra § 7. 


57. Stapleton vy. Dismukes, 159 S. 
BH. 768, 772, 48 Ga.App. 611; Appel v. 
People’s Surety Co., 182 N.Y.S. 200, 
202, 148 App.Div. 70. 


58. Shedd v. American. Credit 
Indemnity Co. of New York, 95 N.E. 
316, 318, 319, 48 Ind.App. 23. 


59. Kennedy v. Roberts, 75 N.W. 
363, 105 Towa 521, 530. 


60. Johnson v. De Waard, 298 P. 
92, 98, 113 Cal.App. 417 (‘‘to consti- 
tute a waiver, there must be ae 
an actual intention to relinquish it 
[existing right, benefit, or advan- 
tage], or such conduct as warrants an 
inference of the relinquishment’), 
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as a legal result of conduct;°* any conduct relied up- 
on which warrants the belief that the intentional re- 
linquishment of a known right has been made consti- 
tutes in law a waiver.®® 
en of a waiver where there is no voluntary relinquish- 
ment of a right, where the other party has been led 
to a course of action in reliance upon some act of 
the party claimed to have made the waiver, such 
waiver rests upon the principle of estoppel.®® 
it has been stated that there can be no waiver where 
there was no intention to waive, unless one party 
has so acted as to mislead the other®? and is estop- 


Although courts have spok- 


Thus, 


61. J. I. Case Thresh. Mach. Co. v. 
Rice, 139 N.W. 445, 446, 152 Wis. 8. 
[a] “Such intent is conclusively 


presumed when a party chooses one 
of ‘two plainly inconsistent reme- 
dies.” J. I. Case Thresh. Mach. Co. 
v. Rice, 139 N.W. 445, 446, 152 Wis. 8. 


62. Craine v. Colonial Mut. F. Ins. 
Co., Ltd., 28 Austr.C.L.R. 305, 326. 


63. Smith v. Phillips Nat. Bank, 
96 A. 217, 219, 114 Me. 297; Weeks v. 
Auburn, etc., Electric R. Co., 113 N.Y. 
S. 636, 639, 60 Misc. 405. 


[a] Defect in pleading or service. 
—“The statutes and the authorities 
declare that by taking certain action 
in a cause a party is ‘deemed’ to have 
waived, not the right to object’to de- 
fects in pleadings or service, but the 
defects; it might be more accurate 
to say that the party is, by his act, 
barred from thereafter raising an ob- 
jection to such defects, but the result 
is the same and the law on the ques- 
tion is well settled. The law de- 
clares that, by his act, a party is 
‘deemed’ to have waived the defects 
and the so-called waiver depends, not 
on the intention of the party, but 
upon his actions.’ State v. District 
Court of Fourteenth Judicial Dist., 
in and for Meagher County, 257 P. 
1014, 1015, 80 Mont. 97. 


64. Alabama Constr. Co. v. Conti- 
nental Car, etc., Co., 62 S.B. 160; 131 
Ga. 365, 371: Danville Lumber Co. v. 
Gallivan Bldg. Co., 97 S.E. 718, 720, 
177 N.C. 103 [quot H. M. Wade Mfg. 
Pre. Lefkowitz, (N.C.) 168 S.E. 517, 


°65. Rader v. Prather, 130 So. 15, 
17, 100 Fla. 591; Currie v. Continen- 
tal Casualty Co., 126 N.W. 164, 147 
Iowa 281, 286, 140 Am.S.R. 300; Cou- 
per v. Metropolitan Life Ins. Co., 230 
N.W. 929, 9381, 250 Mich. 540. 


66. Levett v. Draper, 185 N.Y.S. 
891, 896, 194 App.Div. 632. See su- 
pra § 1. 


{a] Implied waiver in insurance 
law.—(1) ‘‘While express waiver 
rests upon intention, and estopvel, up- 
on misleading conduct, implied waiv- 
er may rest upon either, for it ex- 
ists when there is an intention to 
waive unexpressed, but clearly to be 
inferred from circumstances, or when 
there is no such intention in fact, but 
the conduct of the insurer has mis- 
led the insured into acting on a rea- 
sonable belief that the company has 
waived some provision of the policy.” 
Kiernan v. Dutchess County Mut. Ins. 
Co., 44 N.E. 698; 150 N.Y. 190, 195 
{quot Central Life Insurance Co. v. 
Roberts, 176 S.W. 1139, 165 Ky. 296, 
303]. (2) “Implied waiver’ as lack- 
ing element of intention see supra § 2 
note 53 [a] (3). 


See Estoppel 21 C.J. p 1052 et seq. 


67. Lincoln Holding Corporation v. 
Union Indemnity Co., (Cal.App.) 18 
P.(2d) 744, 745; Mitchell v. Hughes, 
157 1B: 965) 967. 80, Or. 574 faquot 
Smith v. Martin, 185 P. 236, 239, 94 Or. 
132]. See Allen Bros. v. Raleigh Sav- 
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ped thereby.®8 
Secret intention. 


waiver.®® 


ings Bank & Trust Co., 105 S.E. 401, 
402, 180 N.C. 608 (‘to constitute a 
waiver it must appear that there was 
an intention to relinquish the right or 
there must be words or acts calcu- 
ljlated to induce the plaintiffs to be- 
lieve that the testator had abandoned 
his right’). See also cases infra this 
note. 


“To constitute a waiver, there must 
be an intention to relinquish the 
right, or there must be words or acts 
calculated to induce the other con- 
tracting party to believe, and which 
deceive him into the belief, that the 
holder of the right has abandoned it; 
and the party deceived must have act- 
ed on his belief, so that an assertion 
of the right will inflict upon him a 
loss he would not have sustained if its 
holder had not appeared to relinquish 
it.’ Rice v. Maryland Fidelity, etc., 
Cot ls Rema net Ob 4 ono. CaAn ee LO 
[quot GS. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 306; 
Isom v. Johnson, 87 So. 5438, 205 Ala. 
157; In re Millers’ & Manufacturers’ 
Ins. Co., 106 N.W. 485, 488, 97 Minn. 
98; Smith v. Martin, 185 P. 236, 239, 
94 Or. 132]. 


68. Herman Estoppel [quot 
Thompson v. Gorner, (Cal.) 36 P. 434, 
435 (quot Danville Lumber & Mfg. 
Co. v. Gallivan Bldg.Co., 97 S.E.. 718, 
720, 177 N.C. 108 [quot H. M., Wade 
Mfg. Co. v. Lefkowitz, (N.C.) 168 S.E. 
517, 519]); Brady v. Funeral Bene- 
fit Ass’n of State Camp Patriotic Or- 
der Sons of America of North Caro- 
lina, (N.C.) 169 S.B. 823, 824]; Ben- 
necke v. Connecticut Mut. L. Ins. Co., 
105 U.S. 355, 359, 26 L.Ed. 990; Ham- 
bleton v. Home Ins. Co., 11 F.Cas.No. 
5,972, 6 Biss. 91, 95 [quot Peninsular 
Land Transp. etc., Co. v.. Franklin 
Unica Core tA tSi-) oa, oD WaVie.. 006, 
676]; Alabama Constr. Co. v. Con- 
tinental Car, etce., Co., 62 S.H. 160, 131 
Ga. 365, 370; Missouri, etc., R. Co. v. 
Hendricks, 108 S.W. 745, 49 Tex.Civ. 
App. 314; 319 [quot Szanto v..Pagel, 
(Tex.) 47 S.W.(2d) 6382, 635; Good- 
win v. Abilene State Bank, (Tex.) 20 
S.W.(2d) 1090, 1092]; Northwestern 
Fire & Marine Ins. Co. v. Pollard, 238 
P. 594, 596, 74 Mont. 142 [cit Cyc]; 
Alexander vy. North Carolina Savings 
Bank i@& Drust) Conti (Sse 69,070" 155 
N.C. 124; Smith v. Martin, 185. P. 
236, 239, 94 Or. 132; Diehl v. Adams 
County Mut. Ins. Co., 58 Pa. 443, 452, 
98 Am.D. 302; Dale v. Continental 
Ins. Co., 31 S.W. 266, 95 Tenn. 38, 50; 
Hines v. Jordan, (Tex.) 228 S.W. 633, 
634, 635 [quot Fritz Motor Co, v. Gab- 
ert, (Tex.) 41 °S.W.(2d) 72, 738] (cit 
Cyc). See Pray & Thomas v. Donald, 
193 N.W. 7, 11, 195 Iowa 745 (“to con- 
stitute a waiver there must have been 
an intent to waive or forego the right 
involved, or some act or agreement of 
the person entitled to such lien which 
renders it inequitable for him to as- 
sert his right’’). 


“Waiver or estoppel does not nec- 
essarily depend upon the affirmative 
intention of the waivor, but. .- . 
in the alternative it may be grounded 
upon his conduct which misleads the 
other party into doing something 
which will enure to his own hurt if 
the waivor is allowed to repudiate the 
transaction. Thus it seems that 
waiver and estoppel largely occupy 
common ground or shade into each 
other.” Smith v. Martin, 185 P. 236, 
259, 94 Or. 132. 

“To operate as such [waiver] it 


The secret understanding or in- 
tent of the parties is immaterial on the question of 


) 


23 N.W. 663, 72 Iowa 261, 264]. 
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[§ 7] E. Manner of Waiving."° 
either express or implied,’! by word or conduet,’? by 
agreement or conduct.7? 


Waiver may be 


Thus a waiver may be the 


express abandonment of a right,’* accomplished by 


must in all cases be designed, or one 
part must have so acted as to induce 
the other to believe that he intended 
to waive, when he will be forbidden 
to assert the contrary.” Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 
Cor, 97S. C7139 720, 177 Ne CerLoe. 


[a] Inconsistent matters of rec- 
ord.—‘‘Waiver may run into estop- 
pel, especially when the alleged waiv- 
er grows out of matters of record 
which are inconsistent with each oth- 
er. There the law refuses to permit 
the inconsistent positions, independ- 
ently of the intention of the parties 
involved.” Berwind-White Coal M. 
Co. v. Metropolitan S. S. Co., 173 EF. 
806, 809. 


{b] In insurance law, “it is not 
the intention of the insurer, but the 
effect upon the insured, which gives 
vitality to the estoppel.” May In- 
surance [quot Hexom v. Supreme Tent 
K. M. W., 117 N.W. 19, 20, 140 Iowa 
41; Tobin v. Western Mut. Aid Soc., 
See 
Bailey v. Mutual Ben. Assoc., 27 N.W. 
770, 71 Iowa 689, 690 [quot Moore v. 
Order of Railway Conductors of 
America, 57 N.W. 628, 90 Iowa 721, 
727] (“The defendant received and 
held the money until after the death 
of the deceased, and he had a right to 
regard the contract as in force, re- 
gardless of any intention of the de- 
fendant to the contrary’’). 


69. Jones v. Savin, 96 A. 756, 29 
Del. 68, 70; Smith v. Phillips Nat. 
Bank, 96 A. 217, 219, 114 Me. 297; 
Nickerson v. Nickerson, 12 A. 880, 80 
Me. 100, 105; West v. Platt, 127 


Mass. 367, 372 [quot Burnham v. Aus- 


tin, 73 A. 1089, 105 Me. 196, 200]; 
Michigan Sav., etc., Co. v. Missouri, 
ete, “trust -Cos) (738. MovApp, 2615) .065 
[quot Henderson v. Koenig, 91 S.W. 
88, 98, 192 Mo. 690]; Fulkerson v. 
Lynn, 64 Mo.App. 649, 653; North- 
western Fire & Marine Ins. Co. v. 


Pollard, 238 P. 594, 596, 74 Mont. 142 
[eit Cyc]; Danville Lumber & Mfg. 
Co. v. Gallivan Bldg. Co., 97 S.E. 718, 
720, 177 .N.C. 103; Davis v. Fenner, 
30 Pa.Super- 389, 392; Farmers’ & 
Merchants’ Bank vy. People’s First 
Nat. Bank, 159)) SE. 617, 620,162 
S.C. 286 [quot dis op in Harvey v. 
Jefferson Standard Life Ins. Co., 164 
S.E. 6, 8, 165 S.C. 427]. See Alabama 
Constr. Co. v. Continental Car, etc., 
Cor 62S. LUGO Wel Gare séa 7d 
(“sometimes a party will not be al- 
lowed to overcome this [legal intent 
presumed from one’s conduct] by 
setting up what was his private pur- 
pose or intent’). 


70. Evidence of waiver see infra 
§ 10. 


71. Henry Prentiss & Co. v. U. S., 
46 F.(2d) 159, 161; Coolidge v. Stand- 
ard Accident Ins. Co., 300 P. 885, 888, 
114 Cal.App. 716; Rader vy. Prather, 
130: So. 15, 17, 100 Fla. 591; Russell 
v. Trustees of Purdue University, 
(Ind.) 178 N.B. 180, 185; Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 
COmy 9! “SEG ALs, 20s TNR. 03 > 
Samuels v. Mack-International Mo- 
tor Truck Corporation,’ 275 PB. 596; 
597, 128 Or. 600; Farmers’ & Mer- 
chants’ Bank v. People’s First Nat. 
Bank, MloOmsSsEn Gli) 69 mol sie ae 
Manley Bros. Co. v. Somers, 138 A. 
735, 736, 100 Vt. 489; Rogers v. Whit- 
ney, 99 A, 419, 420, 91 Vt. 79. See 
Coppoletti, v. Citizens’ Ins. Co. of 
Missouri, 143 N.W. 787, 789, 123 Minn. 


325 (waiver ‘may be consent ex- 
pressly or impliedly given’). Waiv- 
er “may arise by expression, but more 
often, by implication.” Wright v. 
New England Mut. Life Ins. Co., 163 
S.E. 133, 136, 165 S.C. 190. 


[a] “A lien may be waived by im- 
plication as well as by express words.” 
Fritz Motor Co.’ v. Gabert, (Tex.) 
41 S.W.(@d) 72, 73. 


72. Sovereign Camp, Woodmen of 
the World, v. Nigh, (Tex.) 223 S.W. 
291, 292. See cases infra this note. 


“A man may do that [dispense with 
the performance of something which 
he has a right to exact] by saying 
that he dispenses with it, that he 
excuses the performance, or he may 
do it as effectually by conduct which: 
naturally and justly leads ‘the other 
party to believe that he dispenses 
with it.” 2 Herman Estoppel § 825 
[quot Thompson v. Gorner, 36 P. 434, 
435, 4 Cal.Unrep. Cas. 606 (quot Dan- 
ville Lumber & Mfg. Co. v. Gallivan 
Bids. Co, Ove ws lS.) Olin eNaee 
103 [quot H. M. Wade Mfg. Co. v. 
Lefkowitz, (N.C.) 168 S.E. 517, 519]); 
Schuetz v. International Harvester 
Co. of America, 149 N.W. 855, 857, 
167 Iowa 634; Alexander v. North 
Carolina Savings Bank & Trust Co., 
TESS 26195 21.0; B15. 5 IN. Con iad, Fe 


Waiver “may be made by express 
words or by conduct which renders 
impossible a performance by the oth- 
er party, or which seems to dispense 
with complete performance at a time 
when the obligor might fully per- 
form.” List v. Chase, 88 N.E. 120, 80 
Ohio St. 42, 49, 17 Ann.Cas. 61 [quot 
Pennsylvania R. Co. v. Robinson- 
Ransbottom Pottery Co., 174 N.E. 2, 
5, 122 Ohio St. 593; Weil v. Connecti- 
cut Fire Ins. Co. of Hartford, Conn., 
23 Ohio Cir,Ct.N.S. 281,°23'7a- 


[a] “A waiver of an agreement or 
of a condition may either be by word 
of mouth, or it may arise out of such 
acts and conduct of the party as 
would naturally and properly give 
rise to an inference that he intends 
to waive the agreement or condition.” 
Herman BHstoppel § 825 [quot Alex- 
ander v. North Carolina Savings 
Bank & Trust Co., 71 S.E. 69, 70, 155 
N.C. 124]. 


73. G. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305 
[cit Cyc]; Northwestern Fire & Ma- 
rine Ins. Co. v. Pollard, 238 P. 594, 
596, 74 Mont. 142. 


“Tf the person possessing such 
right so express himself by agree- 
ment or so conduct himself in rela- 
tion to the right as to manifest an 
intention to forego its benefits, he 
will be held to have waived the right 
and cannot later insist upon it.” 
Bowers Law of Waiver [quot North- 
western Fire & Marine Ins. Co. v. 
tie 238 P. 594, 596, 74. Mont. 

74 Ostrander Fire Ins. § 366 [quot 
Johnson tv.-4itna Ins, Cos 51 eSany 
339, 341, 123 Ga. 404, 107 Am.S.R. 
92]; Jones v. Savin, 97 A. 591, 592, 
29 Del. 180. 

[a] Instrument under seal.— 
Sharpe v. North Carolina R. Co., 129 
S.E. 826, 827, 190 N.C. 350. 

[b] Release.—Dis op in Roumage 
v. Mechanics’ Fire Ins. Co., 13 NJ. 
Law 110, 124. 

{[c] Scepe of particular stipula- 
tion or declaration.—(1) An uncondi- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


t gn 
eee a 


com 


an express agreement or promise’® declaring an in- 
tention not to claim the right, benefit, or advantage 
in question ;7° it may be the result of conduet or 
—the more usual manner—which are inconsist- 
ent with the continued assertion of the right in ques- 


acts‘? 


tional stipulation to try a cause upon 
a certain day is a waiver of the prior 
payment of costs ordered as a con- 
dition of setting aside a nonsuit. 
Higley v. Lant, 3 Mich. 612, 614. (2) 
Where a creditor commenced suit in 
another state and afterward accept- 
ed payment in full upon his denial 
that the action was instituted by his 
authority or direction, it was held 
that such declaration was equivalent 
to an express waiver of his claim for 
costs in the action. Belknap v. God- 
frey, 22 Vt. 288, 290. 


75. Moody ov. Eastern .Oregon 
Hands Con. LS0) Hie boo, p41 [rev ow 
other grounds 198) KH. 7; 119) C.C.A. 
135]. 

[a] “A waiver of exemption is a 


contract, and it must be construed, 
and have the opération and effect of 
other contracts.” Neely v. Henry, 63 
Alas 261, 265. 


{[b] Scope of particular agree- 
ments.—(1) An agreement by defend- 
ant as to the manner in which a suit 
is to be disposed of waives all tech- 
nical objections to the maintenance 
of the action. Cushing v. Babcock, 
38 Me. 452, 455. (2) An agreement, 
made before the expiration of the 
time limit for suit under a policy, that 
its provisions should be waived for 
thirty days “from this date,’ oper- 
ated to extend the time thirty days 
beyond the policy provision and not 
merely thirty days from the date of 
the agreement. Virginia F. & M. Ins. 
Co. v. Aiken, 82 Va. 424. 


[c] If contract fails, a waiver, 
“consisting entirely in contract, can- 


not be available.’ Fisher v. Shaw, 
42 Me. 32, 40. 

76. Neely v. Henry, 63 Ala. 261, 
265; Brandt v. Daniels, 45 Ill. 453, 
454; New Orleans City Bank v. Gi- 
rard Bank, 10 La. 562, 566; Cushing 
v. Babcock, 38 Me. 452, 455; Phelps 


v. Hendrick, 105 Mass. 106, 107; Clark 
v. Hale, 8 Gray (Mass.) 187, 188; 
Higley v. Lant, 3 Mich. 612, 614; 
Moyer’s Appeal, 87 Pa. 129, 132;, Beik- 
nap v. Godfrey, 22 Vt. 288, 290; Pull- 
ing v. Columbia County, 3 Wis. 337, 
342; 

77. Murray v. Home Ben. Life As- 
soc:.,, 27 P..309, 90 Cal. 402) 406, 25 
Am.S.R. 133; Jones v. Savin, 97 'A. 
591, 592, 29 Del. 180; Pratt v. Dwell- 
ing-House Mut. F. Ins. Co., 29 N.. 
117, 180 N.Y. 206, 219; Brink v. Han- 
Over er: Sins: Co.780 LNi Yn, 208; 22 
Prentice v. Knickerbocker L. Ins. Co., 
77 N.Y. 488, 489, 33 Am.R. 651; Rob- 
inson v. Pacific F. Ins. Co., 18 Hun 
(N.Y.) 395, 396; Smith v. Martin, 185 
P. 236, 239, 94 Or. 132; Shilanski v. 
Farrell, 57 Pa.Super. 137, 142; West- 
chester F. Ins. Co. v. McAdoo, (Tenn. 
Ch.A.) 57 S.W. 409, 411; Pabst Brew- 
ing Co. v. Milwaukee, 105 N.W. 563, 
126 Wis. 110, 118. See American Cent. 
Ins: Co..v. Sinclair; 4160) B. 60; 62; 62 
Okl. 17 (a waiver ‘may arise out of 
acts done by one who has full knowl- 
edge of all the material facts of the 
transaction’’). See also Moody v. 
Eastern Oregon Land Co., 180 F. 532, 
541 [rev on other grounds 198 F. 7, 
119 C.C.A. 135] (‘‘a waiver may result 
through implication arising from the 
acts and dealings of the party against 
whom it is claimed, if they have been 
acted upon by the party with whom 
he is in contractual relations’’). 


A waiver is “implied whenever it 
[67 C. J.—20] 
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sary.®° 


may be reasonably and fairly inferred 
from the act of the party 
who has the power of waiving.” Rou- 
mage v. Mechanics’ Fire Ins, Co., 13 
N.J.Law 110, 124; Collinson v. Wier, 
154 N.Y.S. 951, 956, 91 Mise. 501; Peo- 
ple v. Abetti, 152 N.Y.S. 890, 893. 


[a] “Acquiescence may, sometimes 
amount to waiver, because @ legal in- 
tention may in some cases be pre- 
sumed from conduct.” Stapleton v. 
Dismukes, 159 S.E. 768, 772, 43 Ga. 
App. 611. 


78. Ostrander Fire Ins. § 366 [quot 
Johnson vy. A0tna Ins. Co., 51 S.E. 339, 
341, 123 Ga. 404, 107 Am.S.R. CPA See 
Clark v. Dye, 197 N.W. 209, 212, 158 
Minn. 217 (“any conduct, on the part 
of the person entitled to insist upon 
the right, which is inconsistent with 
an intention to claim it, may amount 
to a waiver as a matter of law’’); 
Coppoletti v. Citizens’ Ins. Co. of Mis- 
souri, 143 N.W. 787, 789, 123 Minn. 325 
(a waiver “may consist in the doing 
of some act which is inconsistent 
with an intention to insist on a strict 
performance, or in a course of con- 
duct inconsistent with and in disre- 
gard of the terms of the contract’); 
Springfield Gas & Electric Co. v. 
Southern Surety Co., (Mo.App.) 250 
S.W. 78, 81 [quot Southwest Cotton 
Co. v. Valley Bank, 227 P. 986, 988, 26 
Ariz. 559] (“a waiyer may . 
take place . es ae, consequence of 
acting inconsistently with the idea of 
insisting upon the right which is 
waived’); Smith v. Martin, 185 P. 
236, 238, 94 Or. 132 (a waiver “‘may be 
by the acts of the party or by accept- 
ing benefits accruing on account of 
that waiver’’). 


[a] Thus, “the choice of one of 
two inconsistent positions is a waiver 
of the other.’”’ Schuetz v. Internation- 
al Harvester Co. of America, 149 N. 
W. 855, 857, 167 Lowa 634. 


[b] Waiver of condition.—Where 
a grantor does any act inconsistent 
with his reliance upon a condition of 
the deed, his act amounts to a waiver 
of the condition. Sanitary Dist. of 
Chicago v. Chicago Title & Trust Co., 
116 N.B. 161, 168, 278 Ill. 529. 


{[c] Waiver of notice.—In order to 
hold that a party waived the written 
notice in question, “it must have done 
something inconsistent with its in- 
tention to claim such notice, and 
which operated to mislead the plain- 
tiffs, and which would in law justify 
them in omitting to give the notice.’ 
Aronson v. Frankfort Acc., ete., Ins. 


-€0., 99 P.-537, 9 Cal.App. 473, 480. 


79. Queen Ins. Co. v. Young, 5 So. 
116, 86 Ala. 424, 430, 11 Am.S.R. 51; 
Knarston v. Manhattan L. Ins. Co., 56 
PP. 178, 774, 124 Cal. 74,77; Supreme 
Tribe of Ben Hur v. Hall, 56 N.E. 
780, 783, 24 Ind.App. 316, 79 Am.S.R. 
262; Hexom v. Supreme Tent K. M. 
W.,, 117 N.W. 19, 140 Towa. 41, 46; 
Stewart v. Leonard, 68 A. 638, 103 Me. 
Tze, Loo marlow ove ollisisYoGray, 
(Mass.) 229, 232; Gray v. Blanchard, 
8 Pick. (Mass.) 284, 292; Bailey v. 
Jones, 219 N.W. 629, 6380, 243 Mich. 
159; In re Millers’ & Manufacturers’ 
Ins. Co., 106 N.W. 485, 97 Minn. 98, 
104, 7 Ann.Cas. 1144, 4 LRA. 231; 
Kilpatrick v. Kansas City, etc., R. Co., 
57 N.W. 664, 38 Neb. 620, 646, 41 Am. 


S.R. 741; Armstrong v. Agricultural 
iiss Con 29) INH, 9915 T3ORIN UY 00.05 
564; Titus v. Glens Falls Ins. Co., 
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tion,’® which indicate an intention to relinquish the 
right, benefit, or advantage in question*® or such 
failure to insist upon it that the party is estopped 
from setting it up afterwards against his adver- 
Conduct that misleads no one, it has been 


81 N.Y. 410, 419, 8 Abb.N.Cas. 315; 
Hallahan v. Webber, 37 N.Y.S. 613, 15 
Mise. 327, 330, 2 N.Y.Ann.Cas. 333; 
Allen Bros. v. Raleigh Savings Bank 
& Trust (Com 105° S47 401, 7 280" INGE: 
608, 611; List, etce., Co. v. Chase, 88 
N.E. 120, 80 Ohio St. 42, 49, 17 Ann. 
Cas. 61; Westchester F. Ins. Co. v. 
McAdoo, (Tenn.Ch.App.) 57 S.W. 409, 
411; Loftis v. Pacific Mut. L. Ins. Co., 
114 'P. 134, 139, 38 Utah 532; Swedish 
American Bank v. Koebernick, 117 N. 
W. 1020, 136 Wis. 473, 479, 128 Am.S. 
R. 1090; Fraser v. 4ttna L. Ins. Co., 
90 N.W. 476, 114 Wis. 510, 523. See 
Masser v. ‘London Operating | ‘Gos 
(Fla.) 145 So. 79, 84 (a waiver “may 
be inferred from conduct or acts put- 
ting one off his guard and leading 
him to believe that a right has been 
waived’); Johnson v. Spencer, 96 N. 
BE. 1041, 1042, 49 Ind.App. 166 (a waiv- 
er “may be inferred from such con- 
duct as warrants the conclusion that 
a waiver was intended”). 


“Of course we speak by our actions, 
just as much as we do by our words; 
and although there may be no spoken 
word, no written word, declaring a 
waiver, yet it may be that a man by 
his conduct, his course of dealing, 
justly and fairly leads the other par- 
ty to believe that he does not care 
about a strict compliance.” Hartford 
Life & Annuity Co. v. Unsell, 12 S. 
Ct. 673, 144 U.S. 439, 448, 36 L.Ed. 497 
[quot Conkling v. Knights and Ladies 
of Security, 166 N.W. 384, 388, 183 
Towa 665; Harvey v. Philadelphia 
Life Ins. Co. of Philadelphia, 127 S.E. 
836, 1381 S.C. 405, 412]. 


Intention to waive as essential ele- 
ment see supra § 6. 


80. Rice v. Maryland Fidelity, etc., 
CoO DS 427-8435 1043 Cl CryAre 27,08 
Pokegama Sugar Pine Lumber Co. v. 
Klamath River Lumber, etc., Co., 96 
F. 34, 385; Bquitable L. Assur. Soc. 
v. McElroy,, 83 F. 631, 640, 28 C.C.A. 
3865; Thompson v. Gorner, (Cal.) 36 
P. 434, 435; Moore v. Order of R. Con- 
ductors of .America, 57 N.W. 623, 90 
Jowa 721, 727; Burnham v. Austin, 73 
A. 1089, 105 Me. 196, 199; Farlow v. 
Ellis, 15 Gray (Mass.) 229, 232; Bai- 
ley v. Jones, 219 N.W. 629, 630, 243 
Mich. 159; Fishback v. Van Dusen Co., 
22 N.W. 244, 33 Minn. 111, 118; Reed 
v. Bankers’ Union of World, 99 S.W. 
55, 121 Mo.App. 419, 426; Michigan 
Sav., etc., Assoc. v. Missouri, ete., 
Trust Co., 73 Mo.App. 161, 165; -Kier- 
nan v. Dutchess County Mut. Ins. Co 
44 N.E. 698, 150 N.Y. 190, 194; Cross- 
well v. Connecticut Indemnity Assoc., 
29 S.E. 236, 51 S.C. 469, 476; Monroe 
Water Works Co. v. Monroe, 85 N.W. 
685, 110 Wis. 11, 22. See Schwab Safe 
& Mock Cosi. Snow rallh2 «eo ah a6, 
47 Utah 199 (“ordinarily, where the 
right to insist upon a forfeiture ex- 
ists, and the purty who has the right 
to declare a forfeiture permits the 
other party to continue to act or to 
do something after the time to de- 
clare the forfeiture has elapsed, and 
the other party continues to act in 
the honest belief that the forfeiture 
will not be insisted upon, then a 
waiver of such forfeiture may be im- 
plied’). See also supra § 1 

Estoppel to deny intention see su- 
pra § 6. 

Waiver by omission or negligence 


icaawes ne see infra text and notes 6- 
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stated, is not waiver.®! 


need not be by word of mouth.*? 
be in writing.*¢4 


der seal.8® 


Unequivocal manner. 


Waiver by silence. 


ing®* under circumstances which 


“81. People v. ere ras 123 N.Y.S. 
577, 68 Misc. 115, 


Waiver as seeccoer see supra § 2. 


82. Wright v. New England Mut. 
rant Co.,.163 S.B. 133, £36. 165 S. 


83. Coppoletti v. Citizens’ Ins. Co. 
of Missouri, 143 N.W. 787, 789, 123 
Minn. 325. 


84. Coppoletti v. Citizens’ Ins. Co. 
of Missouri, supra. 


85. Sanitary Dist. of Chicago v. 
Chicago Title & Trust Co., 116 N.E. 
161, 168, 278 Ill... 529. 


86. Ansorge v. Belfer, 
450, 452, 248 N.Y. 145. 


87. G. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 305 
[eit Cye]; Rice v. Fidelity, €tc!s (Co, 
103 FE. 427, 435, 43 C.C.A. 270; 
four v. Parkinson, 84 F. 855, 861; 
United Firemen’s Ins. Co. v. Thomas, 
82 F. 406, 409, 27 C.C.A. 42, 47 L.R.A. 
450; Isom v. Johnson, 87 So. 5438, 545, 
205 Ala. 157 [cit Cyc]; Los Angeles 
First Nat. Bank v. Maxwell, 55 P. 
980, 123 Cal. 360, 368, 69 Am.S.R. 64; 
Gardner v. New London, 28 A. 42, 63 
Conn. 267, 277; Globe Brewing Co. v. 
American Malting Co,, 152 IllApp. 
194, 198; Horton Bank v.. Knox, 109 
N.W. 201, 133 Iowa 443, 448; Berman 
v. Fraternities Health, etc., Assoc., 
78 A. 462, 107 Me. 868, 873; Reed v. 
Bankers’ Union of World, 99 S.W. 55, 
121 Mo.App. 419, 426; Michigan Sav., 
etc., Assoc. v. ‘Missouri, ete., Trust 
o., 73 Mo.App. 161, 165; Northwest- 
ern Fire & Marine Ins. Co. v. Pollard, 
238 P. 594, 596, 74 Mont. 142 [cit Cyc]; 
dis op in Bartholomew v. Security 
Mut. L. Ins. Co., 97 N.E. 869, 204 N.Y. 
649, 656; Danville Lumber & Mfg. 
Co. v. Gallivan Bldg. Co., 97 S.E. 718, 
720, 177 N.C. 108; Smith v. Martin, 
185 P. 236, 239, 94 Or. 132; Bolay v. 
Philadelphia, 15 Pa.Dist.&Co. 195, 200 
[cit Cyc]; Ross v. Swan, 7 Lea 
(Tenn.) 463, 467; Barber v. Vinton, 73 
ALES Sle 82 WVitsmocts os4s oo Wrigehttw: 
Agelasto, 51 S.E. 191, 104 Va. 159, 161. 
See Victor Products Corporation v. 
Yates-American Mach. Co., 54 F.(2d) 
1062, 1064 (an unequivocal act or acts 
amounting to an estoppel). See also 
Surry v. Baker, 231 P. 791, 7938, 132 
Wash. 188 (‘‘to constitute waiver oth- 
erwise than by express agreement, 
there must be unequivocal acts or 
conduct of the vendor evincing an in- 
tent to waive. Nothing short of this 
will amount to a waiver”). 


88. Springfield Sec. Co. v. Boren, 
GVEO. 21> Se We 566, 5675" Gis; Op in 
Harvey v. Jefferson Standard Life 


161 N.E. 


Although a waiver often 
rests in a subtle operation of mind and speech,*? it 
A waiver need not 
The waiver of a forfeiture may be 
by parol, although the instrument in question is un- 
Discourtesies and undue insistence on 
rights do not constitute a waiver.®® 


Waiver must be manifested 
in some unequivocal manner,’? by some distinct | © 
act,°* by some positive act®® or positive inaction in- 
consistent with the right in question.®° 
inadvertent speech is not waiver;®! a mere with- 
holding of the enforcement of the right to payment 
is not a waiver of anything,®? nor does a waiver arise 
from forbearance for a reasonable time.?? 


A waiver may be implied from 
the silence of the party who has the power of waiv- 


WAIVER 


speak.®® 


Such silence, it has been said, must be a 
deceptive silence, accompanied by an intention to 
defraud, which amounts to a positive beguilement.°® 
However, mere silence,®? when one is not bound to 
speak,®* when there is no occasion to speak,°®? es- 
pecially where such silence is unaccompanied by any 


act calculated to mislead, in the absence of conduct 


Thus mere 


require him to 


Ins: Co., 164 S.E. 6,8, 165 S.C. 427; 
Craine v. Colonial Mut. F. Ins. Co., 
Ltd.,, 28 Austr.C:L.R. 305, 326. See 
Sucrerie Centrale Coloso Vv. Esteves, 4 
Porto Rico Fed. 25 (‘mere acquies- 
cence in conditions does not waive 
any damages that may have previous- 
ly accrued”). 

89. Perry v. Davis, 3 C.B.N.S. 769, 
777, 140 Reprint 945 (per Williams, 
J., “mere lying by will not do”). 

“A waiver in pais is something 
more than a passive, negative state 
of the mind. It is a positive, affirma- 
tive act.” Hurley v. Farnsworth, 78 
A. 291, 107 Me. 306, 309. 

90. See cases infra this note. See 
also Proctor Trust Co. v. Neihart, 288 
P. 574, 578, 130 Kan. 698 (“by abso- 
lute action or inaction inconsistent 
with the claim or right’). 

[a] Contract right.—‘Some posi- 
tive act or some positive inaction in- 
consistent with the contract right is 
necessary to create the waiver.” 
Welsbach Street Lighting Co. v. City 
of Wichita, 168 P. 1090, 1094, 101 Kan. 
452 [quot Proctor Trust Co. v. Nei- 
hart, 288 P. 574,°578, 130 Kan. 698; 
Harpham Bros. Co. v. Perry, 235 P. 
1039, 1041, 118 Kan. 457; Eikelberger 
v. Insurance Co. of North America, 
189. P. LSS ete 105 dcKans675 5 e)in= 
surance Co. of North America v. Ren- 
fro.°247 Pwg90 992 N12 Ok L24y 

91. People v. Atchinson, 123 N.Y.S. 
577, 68 Misc. 115, 119. See Davidson 
v. Norstrant, 15 Alta.L. 252, 262 (per 
Stuart, J., “I do not think ambiguous 
or disingenuous words which. fail 
squarely to repudiate liability ought 
to be treated as a waiver where the 
other party has not been prejudiced 
by them or misled’’). 


92. Charles A. Eaton Co. v. Louis 
Mark Shoes, 37 F.(2d) 715, 718. 

98. Masser v. London Operating 

0... (Blas) 145 Sor 79584. 

94. Dis. op. in Roumage v. Me- 
chanics’ Fire Ins. Co., 18 N.J.Law 110, 
124; Collinson v. Weir, 154 N.Y.S. 951, 
956, 91 Misc. 501; People v. Abetti, 
152 N.Y.S. 890, 893. 

95. Jones v. Savin, 96 A. 756, 29 
Del. 68, 70. 

96. Lord Const. Co. v. Edison Port- 
land Cement Co., 138 N.E. 39, 41, 234 
N.Y. 411. 

97. Barnard v. Megorden, (Ind.) 
178 N.E. 868; Lord Const. Co. v. Edi- 
son Portland Cement Co., 138 N.E. 39, 
41,234 N.Y. 411. 

98. Solberg v. Sunburst Oil & Gas 
Co, 246. Pi l68, 9175; (76 eifont. i204: 


Waiver by omission or negligence.* 
essence of waiver is voluntary choice,® and not mere 
necligence,® and it has been stated that negligence, 
oversight, or thoughtlessness will not create a waiv- 

r,’ that on principle and the overwhelming weight 


amounting to an estoppel,” will not constitute a waiy- 
To hold that one by his silence may relinquish 
contractual rights in consequence of facts of which 
he is justifiably ignorant would be to judicially dis- 
regard the obligations of the contract without his 
assent express or implied. 


Although the 


Crawford v. Winterbottom, 96 A. 497, 
498, 88 N.J.Law 588; List, etc., Co. v. 
Chase, 88 N.E. 120, 80 Ohio St. 42, 49, 
17 Ann.Cas. 61 [quot Weil v. Con- 
necticut Fire Ins. Co., of Hartford, 
Conn., 23 Ohio Cir. CtN.S. 28a 28 Wile 


[a] “No duty to speak arises from 
the mere fact that a man is aware 
that another may take an action prej- 
udicial to himself if the real facts 
are not disclosed.”’ Lord Const. Co. v. 
Edison Portland Cement Co., 138 N.E. 
39, 41, 234 N.Y. 411. 


99. Armstrong v. Agricultural Ins. 
Co. 2:9) INGE. (9912 130. IN Vian 60s 6S 
[quot Bademacher v. Greenwich Ins. 
Co., 27 N.Y.S. 155, 75 Hun 83, 88]; 
Titus v. Glen Falls Ins. Co., 81 N.Y. 
410, 419, 8 Abb.N.Cas. 315 [quot Queen 
Ins. Co. v. Young, 5 So. 116, 86 Ala. 
424, 431, 11 Am.S.R. 51; Gibson Elec- 
tric Co. v. Liverpool, ete., Ins. Co., 
54 N.E. 28, 159 N.Y. 418, 423]. 


1. Northwestern Fire & Marine 
Inss Co. va. Pollard.) 233) 2.7594.) 596: 
74. Mont, 142 [eit Cyc]> — Danville 
Lumber & Mfg. Co. v. Gallivan Bldg. 
Cousot Sis 8s" T20) aT GN Cy ass 
Dale v. Continental Ins. Coy. 8 1. S.W. 
266, 95 Tenn. 38, 50. 


2. Campbell Paint & Varnish Co. 
v. Hall, 95 So. 641, 644, 131 Miss. 671. 


3. Kilgore v. Loyal Protective 
Ass'n, 102 A. 344, 346, 78 N.H. 498. 


Knowledge as essential see supra 
5. 


4. Failure to insist upon right as 
estoppel see supra text and note 80. 


Omission or failure to act after no- 
tice see supra § 5. 


5. See supra § 2. 
Intention to waive see supra § 6. 


6 Moore v. Order of Railway Con- 
ductors of America, 57 N.W. 623, 90 
Jowa 721, 727; Hurley Vv. Farnsworth, 
78 A. 291, 107 Me. 306, 309; Farlow v. 
Ellis, 15 Gray (Mass.) 229, 232 [quot 
Arnold v. Gambrel, 167 P. 630, 64 Okl. 
283, 286]; Kilpatrick v. Kansas City, 
ete., R. Co., 57 N.W. 664, 38 Neb. 620, 
640, 41 Am.S.R. 741; Burlington Gro- 
cery Co. v. McGreggs, 122 A. 479, 483, 
97 Vt. 63; Barber v. Vinton, 73 A. 881, 
883, S20 VEO 327, 334: 


{a] Thus, “mere neglect to insist 
upon a forfeiture would not alone 
constitute a _ waiver.” Rundell & 
Hough v. Anchor Fire Ins. Co., 105 N. 
bs 112, 128 Iowa 575, 25 L.R.A.N.S. 


7. Champion Spark Plug Co. v. Au- 
tomobile Sundries Co., 


Alsens A. C. Works v. Degnon 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


ee ee eT Oe 


273 BF. 74, 795. 


a i i te 


of authority a party does not lose a substantial right 
merely by failure to mention it,’ waiver has been 
defined to be an implied consent by a failure to ob- 
ject,® a neglect or omission to insist upon a matter 
of which a party may take advantage at the time 
when it ought to be done, so that it may operate 
as a trap to the other party to insist upon it after- 
Thus, it has been stated that an implied 
waiver arises from an omission to object when the 
occasion gives proper opportunity ;?1 that a waiver 
may be implied from negligence!” or the omission of 
the party who has the power of waiving;!° that a 
waiver will be implied from such negligence and 
failure to act as to induce a belief that it was the 


wards.!° 


Contr. Co., 118 N.E. 210, 222 N:Y. 34, 
37 [quot A. Z. A. Realty Corporation 
Vv. Harrigan’s Cafe, 185 “N:Y:S. 21:2; 
223, 113 Mise. 141]. 


A waiver “is not a trick to catch 
one napping.”” McKee v. McGhee, 103 
S.E. 508, 114 S.C..183. 


8 C. C. Mengel & Bro. Co. v. 
pency Chocolate Co., 10 F.(2d) 293, 


9. See supra § 1. 

10. See supra § 1. 

11. Collinson vy. Wier, 154 N.Y.S. 
951, 956, 91 Misc. 501. 

12. Nygaard v. Maeser Fur Farms, 
287 N.W. 7, 183 Minn. 388, 391. 

Intention to waive inferred from 
unexplained negligence see infra § 
10. 


13. Dis. op. in Roumage v. Me- 
chanics’ Fire Ins. Co., 13 N.J.Law 110, 
125; Collinson y. Weir, 154 N.Y.S. 
951, 956, 91 Misc. 501; People v. Abet- 
titai 2) INZY-S- 5 890,3893% 

14. Bowers Law of Waiver [quot 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142]; Pence v. Langdon, 99 U.S. 578, 
581, 25 L.Ed. 420; Ransom v. New 
York, 20 How. (U.S.) 581, 588, 15 L. 
Ed. 1000; California Southern Hotel 
Co. v. Callender, 29 P. 859, 94 Cal. 120, 
125, 28 Am.S.R. 99; Moore v. Order 
of R. Conductors of America, 57 N. 
W. 623, 90 Iowa 721, 727; Colbath v. 


H. B. Stebbins Lumber Co., 144 A. ly 


4, 127 Me. 406; Holt v. New England 
Telephone & Telegraph Co., 85 A. 159, 
410 Me. 10; Burnham v. Austin, 73 A. 
1089, 105 Me. 196, 199; Stewart v. 
Leonard, 68 A. 638, 103 Me. 128, 132; 
Farlow v. Ellis, 15 Gray (Mass.) 229, 
232 [quot Arnold v. Gambrel, 167_P. 
630, 64 Okl. 285, 286]; Farlow v. El- 
lis, 15 Gray (Mass.) 229, 232; Simonds 
v. Parker, 1 Metc. (Mass.) 508, 511; 
Smith v. Dennie, 6 Pick. (Mass.) 262, 
667, 17 Am.D. 368; Bailey v. Jones, 
219 N.W. 629, 630, 248 Mich. 159; 
Gault v. Van Zile, 37 Mich. 22, 24; 
Fishback v. Van Dusen, 22 N.W. 244, 
33 Minn. 111, 118; Kilpatrick v. Kan- 
sas City, etc., R. Co., 57 N.W. 664, 38 
Neb. 620, 640, 41 Am.S.R. 741; Mon- 
roe Water Works Co. v. Monroe, 85 
N.W. 685, 110 Wis. 11, 22; Pulling v. 
Columbia County, 3 Wis. 337, 342; 
Pegg v. Wisden, 16 Beav. 239, 245, 51 
Reprint 770. See Great Hastern R. 
Co. v. Goldsmid, 9 App.Cas. 927, 937; 
Mills v. Haywood, 6 Ch.D. 196, 204. 


15. Springfield Gas & Electric Co. 
v. Southern Surety Co., 250 S.W. 78, 
81, 31 Mo.App. 38, 41 [quot Southwest 
Cotton Co. v. Valley Bank, 227 P. 986, 
988, 26 Ariz. 559]. See Equity § 211 
text and note 35. 


16. Bouvier L. D. [quot Fox v, 
City of Monroe, 131 So. 488, 484, 15 
La.App. 192]; Zehnor v. Beard, 8 Ind. 
96, 99; Hornberger v. The State, 5 
Ind. 300, 301; Johnson v. First Nat. 
Bank, 117 N.E. 676, 678, 65 Ind.App. 


WAIVER 


for him.19 


629. 
17. Johnson v. Spencer, 96 N.E. 
1041, 1048, 49 Ind.App. 166; Moxley 


v. Ragan, 10 Bush (Ky.) 156, 157, 19 
Am.R. 61; People v. Murray, 17 N.W. 
843, 52 Mich. 288, 290; Woodward v. 
Murray, 18 Johns. (N.Y.) 400, 401; 
Allen Bros. v. Raleigh Savings Bank 
& Trust Co., 105 S.E. 401, 402, 180 N. 
C. 608; Hays v. State, (OkKl.) 261 P. 
232, 234 [cit Cyc]; Hess v. Beates, 78 
Pa. 429, 431. 


Waiver of protection of statutes 
precluding disclosure of confidential 
communications see Witnesses [40 
Cyc 2397]. 


18. King v. Moore, 10 Mich. 538, 
539; Allen Bros. v. Raleigh Savings 
Bank & Trust Co., 105.S.E. 401, 402, 
180 N.C. 608; Calahan y. Babcock, 21 
Ohio St. 281, 294, 8 Am. R. 63; Hess 
v. Beates, 78 Pa. 429, 431; The Pre- 
torians v. Strickland, (Tex.) 48 S.W. 
(2d) 690, 693; Evans v. Whicker, 
(Tex.Civ.App.) 59 S.W.(2d) 420, 423; 
Deverill v. Bolton, 18 Ves.Jr. 505, 514, 
384 Reprint 409. 


[a] Waiver by one defendant.— 
Where plaintiff’s case wholly fails it 
cannot be aided’ by the gift or waiver 
of one defendant as against his co- 
defendant. Hollingsworth v. Shake- 
shaft, 14 Beav. 492, 495, 51 Reprint 
375. 


19. Lippman v. Anniston First 
Nat..Bank, 24 So. 581, 120 Ala. 123, 
127, 74 Am.S.R. 28; Mutual L. Ins. Co. 
v. Abbey, 88 S.W. 950, 76 Ark. 328, 331; 
American Ins. Co. v. Hampton, 14 S. 
W. 1092, 54 Ark. 75, 78; Lippman. v. 
4Htna Ins. Co., 47 §.B. 593, 120 Ga. 247, 
252; Graham y. Niagara F. Ins. Co., 
32 S.H. 579, 106 Ga. 840, 844; Under- 
writers’ Agency v. Sutherlin, 55 Ga. 
266, 267; Brock v. Des Moines Ins. Co., 
75 N.W. 683, 106 Iowa 30, 35; Porter 
Vem Se duine) Ins i@ores brine somes 
160 Mass. 183, 185; Putnam Tool Co. 
v. Fitchburg Mut. F. Ins. Co., 13 N.E. 
902, 145 Mass. 265, 269; A. M. Todd 
Co. v. Farmers’ Mut. F. Ins. Co., 100 
N.W. 442, 137 Mich. 188, 194; Bullard 
v. De Groff, 82 N.W. 4, 59 Neb. 783, 
789; Tabor v. Rockingham Farmers’ 
Mut. F. Ins. Co., 45 A. 479, 69 N.H. 666; 
Metropolitan L. Ins. Co. v. McGrath, 
19 A. 386, 52 N.J.Law 358, 3860; Rus- 
sell v. Prudential Ins. Co., 68 N.E. 
252,176 N.Y. 178, 184, 98 Am.S.R. 656; 
Merserau v. Phoenix Mut. L. Ins. Co., 
66 N.Y. 274, 280; Dobson v. Hartford 
F. Ins. Co., 83 N.Y.S. 456, 86 App.Div. 
115, 120; Woodward v. Murray, 18 
Johns. (N.Y.) 400, 401; Dibbrell v. 
Georgia Home Ins. Co., 14 S.E. 783, 110 
N.C. 193, 204, 28 Am.S.R. 678; Hays v. 
State, (Okl.) 261 P. 232, 234 [cit Cyc]; 
Bryan v. National L. Ins. Assoc., 42 
A. 513, 21 R.I. 149, 152; Metropoiitan 
L. Ins. Co. v. Hall, 52) S.H. 345, 104 
Va. 572, 576; Tomsecek v. Travelers’ 
Ins. Co., 88 N.W. 1018, 113 Wis. 114, 
118, 90 Am.S.R. 846, 57 L.R.A. 455. 
See American Cent. Ins. Co. of St. 


Louis, Mo., v. Sinclair, 160 P. 60, 62,'S.W.(2d) 420, 423; 
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intention and purpose to waive;'* that a waiver may 
even take place in consequence of laches merely.+® 
It has been said, relative to practice, that every fail- 
ure to assert a legal right at the proper time is a 
waiver of that right.1® 


[§ 8] F. Authority and Capacity. Waiver is 
usually a matter of personal privilege;'* it must be 
made by the person whose rights or remedies are to 
be affected,'® or by someone duly authorized to act 
Where considerations of public policy 
are not involved,*® any person capable of binding 
himself may waive matters affecting his property or 
alienable rights,” including contractual, statutory, 
or constitutional privileges.?? 1 1 


A waiver by an in- 


61 Okl. 17 [quot Ketchum v. Oil Field 
Supply Co., 226 P. 93, 96, 99 Okl. 201] 
(waiver ‘‘may arise out of the acts 
5 [of an] authorized agent’’). 


[a] Authority of agent in partic- 
ular instances.—(1) ‘If it be conced- 
ed that one may, by power of attor- 
ney, authorize another to make and 
Sign a note for him, waiving his right 
of exemption as to personal proper- 
ty, the intention to waive the exemp- 
tion should be as explicit or clearly 
expressed in the power for this pur- 
pose, as it is required to be, when 
signed by the waivor himself.” Lipp- 
man v. Anniston First Nat. Bank, 24 
Son 5815) 120: Ata. 12327 cee See 
28. (2) An agent may waive the 
right to claim a mechanic’s lien with- 
out written authority from his prin- 
cipal, since a lien for building mate- 
rial is not an interest in land under 
the statute of frauds. Hughes v. 
Lansing, 55 P.-95, 34 Or. 118, 121, 75 
Am.S.R. 574. 


ania See infra text and notes 26— 
21. North British, ete., Ins. Co. v. 
Lathrop, 63 F. 508, 511; Embury v. 
Conner, 3 N.Y. 511, 519, 53 Am.D. 325; 
Baker v. Braman, 6 Hill (N.Y.) 47, 48, 
40 Am.D. 887; Kimball v. Munger, 2 
Hill (N.Y.) 364, 366; Portsmouth Iron 
Co. v. Murray, 38 Ohio St. 323, 327; 
Hughes v. Lansing, 55 P. 95, 34 Or. 
118, 121, (75. Am.S.R. 5743" Scheid 4 v. 
Rapp, 15 A: 652, 121 Pas 593, 596g 
Monag. 430; Long v. Caffrey, 93 Pa. 
526, 528. See Cuilibet licet juri pro se 
introducto renunciare 17 C.J. p 390. 


22. Herman, Estoppel [quot State 
Vs Vaughn, (79 SE -3i2) 315, 95 S26, 
455]; Connelly v. State, 60 Ala. 89, 
91, 31 Am.R. 34; Savage v. Walshe, 
26 Ala. 619, 629; Home Ins. Co. v. 
Cobbs, 103 So. 165, 20 Atja.App. 491; 
Mutual Life Ins. Co. of New York v. 
Durden, 72 S.E. 295, 296, 9 Ga.App. 
797; Chicago, etc., R. Co. v. Ward, 
18 N.E. 828, 21 N.E. 562, 128 Ill. 349, 
355; Butler v. State, 97 Ind. 378, 379; 
State v. Olds, 76 N.W. 644, 106 Iowa 


110, 114; State v. Fooks, 21 N.W. 561, 
773, 65 Iowa 196, 452, 454; State v. 
Polson, 29 Iowa 133, 135; Com. Ww 


Dailey, 12 Cush. (Mass.) 80, 83; Peo- 
ple v. Murray, 17 N.W. 843, 52 Mich. 
288, 290; State v. Sackett, 38 N.W. 
773, 39 Minn. 69, 71; Monett Bank v. 
Howell, 79 Mo.App. 318, 320; Phyfe 
v. Himer, 45 N.Y. 102; Buel v. Lock- 
port, 3 N.Y. 197; Akin v. Amsterdam 
Water Com’rs, 31 N.Y.S. 254, 82 Hun 
265, 267; Tombs v. Rochester, etc., 
R. Co., 18 Barb. (N.Y¥.) 583; Plumiera 
v. Bricka, 140 N.Y.S. 171, 179, 79 Misc. 


468; Matthews v. Young, 40 N.Y.S. 
26, 16 Mise. 525; State v. Mitchell, 25 
Sop uGoo> Wi LOZ0, fit 9 IN, C.isS 2 eeeOOR 


Thompson y. Union Fishermen’s Co- 
op. Packing Co., 246 P. 733, 735, 118 
Or. 436; The Pretorians v. Strick- 
land, (Tex.) 48 S.W.(2d) 690, 693; 
Evans v. Whicker, (Tex.Civ.App.) 59 
Atlen v. State, 16 
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fant,?* an insane person,?* or other incompetent or 
irresponsible person,?> is usually void. 

Waiver contrary to public policy. 
volving waiver, which are contrary to public policy,?® 
for example, waiving a right in contravention of 
state policy?* or waiving illegality as a defense,”® 


are void. 


{§ 9] G. Pleading. Analogous in this respect to 
laches, which when relied upon as a defense must be 
pleaded,*® waiver must be pleaded,*° and is not open 
as a defense under a general denial.?? 
in question arises by reason of an estoppel, to be 
taken advantage of, it must be pleaded under the 


Tex.App. 237, 243; Williams v. State, 
21, IN.W... 56, 61 Wis. 281,° 292. See 
Bishop Contracts [quot Whitsett v. 
People’s National Bank, 119 S.W. 999, 
1008, 138 Mo.App. 81]; Hare Contracts 
[quot Fawcett v. Richmond Leather 
MES EC OSS IS Hs 2 TL ae LiG pele BVian 
518]. 

“It is a recognized principle that 
every one may waive a right intended 
for his own benefit, if it can be relin- 
quished without detriment to the 
community at large.’”’ Reid v. Field, 
1 S.E. 395, 83 Va. 26, 32 [quot Fawcett 
v. Richmond Leather Mfg. Co., 155 S. 
Mav 716. 155" Va. d 18 iy, 

[a] “A defendant in a criminal 
case may waive rights given him by. 
statute and even constitutional pro- 
visions intended for his. benefit.’ 
People vy. Abetti, 152 N.Y.S. 890, 892. 


Power to waive see Exemptions §§ 
190-192; Limitations of Actions §§ 
40, 41; Mechanics’ Liens § 413; Sales 
§ 1387; and other particular titles in 
this work. 

23. Booth v. Goodwin, 29 Ark. 633, 
636; Corey v. Bolton, 63 N.Y.S. 915, 
31 Misc. 138, 140. 

A waiver “cannot be made by an in- 
fant personally, for he has a right to 
be protected against his own impru- 
dence.” Corey v. Bolton, supra. See 
Infants § 36. 

24. Peo. v. Schroyer, 168 N.E. 336, 
336 Ill. 324. See Insane Persons § 
489. 

25. Wadsworth v. Sherman, 14 
Barb. 169, 172 [aff 8 N.Y. 388, 59 Am. 
D. 499, Seld. 121] (habitual drunkard). 


26. Green vy. Watson, 75 Ga. 471, 
473, 45 Am.R. 479; Recht v. Kelly, 
82 Ill. 147, 148, 25, Am.R. 301; ‘Phelps 
v. Phelps, 72 Ill. 545, 549, 22 Am.R. 
149; State v. Carman, 18 N.W. 691, 
63 Lowa 130, 131, 50 Am.R. 741; Cur- 
tis v. O’Brien, 20 Iowa 376, 377, 89 
Am.D. 543; Clark v. Spencer, 14 Kan. 
398, 404, 19 Am.R. 96; Moxley v. Ra- 
gan, (Ky.) 10 Bush 156, 159, 19 Am. 
R. 61; Day v. McAllister, 15 Gray 
(Mass.) 433, 434. 

“The statute which prohibited it 
[contract in question] was not de- 
signed merely for the protection of 
the defendant, giving him a personal 
privilege which he might waive; but 
rested upon grounds of broad public 
policy.”” Day v. McAllister, supra. 

Illegality generally see Contracts §§ 
239-480. 

27. Branch & Co. v. Tomlinson, 77 
N.C. 388, 391. See Bosler v. Rheem, 
72 Pa. 54, 56 (agreement to waive 
right to reclaim excessive interest). 

28. Shenk v. Phelps, 6 Ill.App. 612, 
619. See Mabee v. Crozier, 22 Hun 
(N.Y.) 264, 266 (agreement to waive 
defense of usury). 

29. See Equity § 252. 

30. Harrington v. Feddersen, 226 


WAIVER 


Agreements in- 


[§ 10] 


principle that, if there is an opportunity to plead 
an estoppel, it must be pleaded;*? but, where the 
waiver contains no element of estoppel, and is not 
asserted against an opposing litigant, there is no 
rule of law requiring that it shall be pleaded.** 


H. Evidence.—l. 


In General. Within 


the rules of law relative to the elements of waiv- 


If the waiver 


N.W. 110, 113, 208 Iowa 564, 66 A.L.R. 
59 (“waiver is an affirmative defense, 
which must be pleaded”). See also 
Pleading §§ 361, 1183. 

Fact or conclusion of law see Plead- 
ing § 36. 

31. Nashua River Paper Co. v. 
Temdsay, 136 N.E. 358, 359, 242 Mass. 

6. 


32. Thompson v. Union Fisher- 
men’s Co-op. Packing Co., 246 P. 733, 
735, 118 Or. 486. See also Estoppel 
§§ 248-256. 

83. Thompson v. Union Fisher- 
men’s Co-op. Packing Co.; 246 P. 733, 
735, 118 Or. 436. 

34. See supra §§ 3-6. 

35. See supra § 7. 

36. Suburban Land Co. v. Brown, 
L297 ON. HS 32971 ,4 292), 237 Mass. (lobe 
Southern Gas & Electric Co. v. South- 
ern Surety Co., (Mo.App.) 250 S.W. 
78, 81 [quot Southwest Cotton Co. v. 
Valley Bank, 227 P. 986, 988, 26 Ariz. 
Doo. 

37. St. John Bros. Co. v. Falkson, 
130 N.E. 51, 52, 237 Mass. 399. 


38. Champion Spark Plug Co. v. 
Automobile Sundries "Co., 273 F. 74, 
79; Mitchell v. Kemp & Burpee Mfg. 
Co., 218 F. 843, 846. 


39. Eaton v. Globe & Rutgers Fire 
Ins. Go.,, 116: N. EB. 53:6, 539, 2217 Mass: 
354. See Johnson v. Spencer, 96 N.E. 
1041, 1042, 49 Ind.App. 166 (a waiver 
“may be Shown by the express con- 
tract or other affirmative act of the 
party charged therewith’). 


[a] Including declarations and 
conduct of authorized agents.—Eaton 
v. Globe & Rutgers Fire Ins. Co., 116 
N.E. 536, 539, 227 Mass. 854 [quot Di 
Francesco vy. Zurich General Accident 
& Liability Ins. Co., 134 A. 789, 791, 
105 Conn. 162]. 


- 40. Bowers Law of Waiver [quot 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142]; California Southern’ Hotel Co. 
v. Callender, 29 P. 859, 94 Cal, 120), 
125, 28 Am.S.R. 99; Royal v. Ault- 
man,’ ete., Co., 19 N-E. 202, 116 Ind. 
424, 427, 2 L.R.A. 526; Carbon Block 
Coal Co. v. Murphy, 101 Ind. 115, 118; 
Lindsey v. Lindsey, 45 Ind. 552, 567; 
Moore v. Order of R. Conductors of 
America, 57 N.W. 623, 90 Iowa 721, 
727; Colbath v. H. B. Stebbins Lum- 
ber Co., 144 A. 1, 4, 127 Me. 406; 
Burnham v. Austin, 73 A. 1089, 105 
Me. 196, 199; Stewart v. Leonard, 68 
A. 638, 1038 Me.. 128, 132; Farlow v. 
Ellis, 15 Gray (Mass.)° 229, 232 [quot 
Arnold v. Gambrel, 167 P. 630, 64 Okl. 
283, 286]; Fishback v. Van Dusen, 22 
N.W. 244, 38 Minn. 111, 118; Kilpatrick 
Vv. Kansas>City, detec, R.)Co:7 bi) Now. 
664, 38 Neb. 620, 640, 41 Am.S.R. 741; 
Draper v. Oswego County Fire Relief 
Associ; 82°N. E0755, 9190, NiYuili2) ad 
[quot Clark v. West, 110 N.Y.S. 110, 


er?* and the manner of waiving,*® waiver may be 
shown by words or conduct*® or both,?* by express 
declarations®® or by acts and declarations®® mani- 
festing an intent and purpose not to claim the ad- 
vantage in question,*® by direct evidence or by cir- 
cumstances‘! or by a course of acts and conduct? 


125 App.Div. 654, 659]; Kiernan v. 
Dutchess County Mut. Ins. Co., 44 N. 
E. 698, 150 N.Y. 190, 194; Armstrong 
v. Agricultural Ins. Co., 29 N.E. 991, 
30 N.Y. 560, 570; Titus v. Glens Falls 
Ins. Co., 81 N.Y. 410, 419, 8 Abb.N. 
Cas. 315; Brink v. Hanover F. Ins. 
Co., 80 “N.Y. 108,112" Hallahan! -v. 
Webber, 37 N.Y.S. 613, 15 Mise. 327, 
3305. 29 N.Y Ann,Cas.) 3333 -luists pete, 
Co. v. Chase, 86 N.E. 120, 80 Ohio St. 
42, 49, 17 Ann.Cas. 61; Enterprise Ins. 
Co. v. Parisot, 35 Ohio St. 35, 41, 35 
Am.R. 589; Missouri, ete, R. Co. v. 
Hendricks, 108 S.W. 745, 49 Tex.Civ. 
App. 314, 319; Loftis v. Pacific Mut. 
Ge Inss (Co; 114) Py 134,139,938 Utan 
532; Fraser v. Adtna L. Ins. Co., 90 
N.W. 476, 114 Wis. 510, 523; Monroe 
Water Works Co. v. Monroe, 85 N.W. 
685, 110 Wis. 11, 22. See Champion 
Spark Plug Co. v. Automobile Sun- 
dries Co., 273 F. 74, 79, 80 (“by decla- 
rations or acts which, although de- 
nied, indicate unmistakably or un- 
equivocally an intent to abandon or 
relinquish the breach’). 


41. New York L. Ins. Co. v. Eg- 
gleston, 96 U.S. 572, 577, 24 L.Ed. 841; 
Knickerbocker L. Ins. Co. v. Norton, 
96 U.S, 234, 244, 24 L.Ed. 689; Hamble- 
ton’\v. Home’) Ins. Co., 11 EF. Cas: No. 
5,972, 6 Biss. 91, 95; Knarston v. Man- 
hattan L. Ins. Co., 56 P. 773, 124 Cal. 
74, 77; Glade v. General Mut. Ins. 
Ass’n of Des Moines, (Iowa) 246 N.W. 
794, 797; St. John Bros. Co. v. Falk- 
son, 130 N.E. 51, 52, 237 Mass. 399; 
Suburban Land Co. v. Brown, 129 N. 
E. 291, 292, 237 Mass. 166; Baton v. 
Globe & Rutgers Fire Ins. Co., 116 N. 
E. 536, 539, 227 Mass. 354 [quot Di 
Francesco v. Zurich General Accident 
& Liability Ins. Co., 134 A. 789, 791, 
105 Conn. 162]; Traynor v. Johnson, 
1 Head (Tenn.) 51, 54; Westchester 
F. Ins. Co. v. MeAdoo, (Tenn.Ch. App.) 
57 S.W. 409, 411; Continental Casual- 
ty Co. v. Bridges, (Tex.Civ.App.) 114 
S.W. 170, 171; Monroe Water Works 
Co. v. Monroe, 85 N.W. 685, 110 Wis. 
a Ay arc 

42. Bowers Law of Waiver [quot 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142]; Balfour v. Parkinson, 84 F. 855, 
861; Colbath v. H. B. Stebbins Lum- 
ber. 'Co., .144.,A.. 1,54). 127° Me” 406; 
Burnham y. Austin, 73 A. 1089, 105 
Me. 196, 199; Stewart v. Leonard, 68 
A. 638, 103 Me. 128, 132; Peabody v. 
Maguire, 12 A. 630, 79 Me. 572, 585; 
Farlow v. Ellis, 15 Gray (Mass.) 229, 
232 [quot Arnold v. Gambrel, 167 P. 
630, 64 Okl. 283, 286]; Fishback v. 
Van Dusen, 22 N.W. 244, 33 Minn. 111, 
118; Kilpatrick v. Kansas City, etc., 
R. Co., 57 N.W. 664, 38 Neb. 620, 640, 
41 Am.S.R. 741; Lord Const. Co. v. 
Edison Portland Cement Co., 138 N. 
BH. 39, 41,234 Noy. 40s Drapery v. 
Oswego County Fire Relief Assoc., 
82. N.B.. 755, 190 NY. 12, 16 [quot 
Clark, v. sWest,) 110, NGY-S)) 110,125 


Kor later cases, developments and changes in the Ie see Annotations, same title and section number. 


ee 


— 


a 


which amounts to an estoppel.*? Proof of expressed 
words,** of expressed consent and approval,*® is not 
necessary. Expressed consent and approval, of ne- 


cessity, naay be proved by parol.*® 


Intention. Intention need 


es.>? 


ference to the contrary. 


App.Div. 654, 659]; 
Dutchess County Mut. Ins. Co., 
EB. 698, 150 N.Y. 190, 194; 
v. Agricultural Ins. Co., 
130 N.Y. 560, 570; Roby v. American 
Cent: Ins. 'Co:, 24° N.E- 808, 120 N.Y. 
510, 517; Titus v. Glens Falis Ins. 
Co., 81 N.Y. 410, 419; Brink v. Han- 
overs RY Ins: Coy. 80 aN.¥. = 1082 
People v. Atchinson, 123 N.Y.S. 577, 
68 Mise. 115, 119; Hallahan v. Web- 
ber,; 37 N.Y.S. 6138, 15 Mise. 327, 330; 
Enterprise Ins. Co. v. Parisot, 35 Ohio 
St. 35,1413 35" Ams. 5893) oftisy. v. 
Pacific Mut. L. Ins. Co., 114 P. 134, 139, 
88 Utah 532; Swedish American Bank 
v. Koebernick, 117 N.W. 1020, 136 Wis. 
473, 479, 128 Am.S.R. 1090; Fraser v. 
wena do. Dns: (Co; 910) SN.W.) 476, 114 
Wis. 510, 523; Monroe Water Works 
Co. v. Monroe, 85 N.W. 685, 110 Wis. 
a1, 22. 

[a] Including acquiescence and 
sSilence.—Mitchell v. Kemp & Burpee 
Mfg. Co., 218 F. 843, 846; Marine Iron 
Works v. Wiess, 148 F. 145, 153, 78 
C.C.A. 279. Mere silence as insuffi- 
cient see infra § 12. 

[b] WNonfeasance or forbearing to 
claim or act.—Arnold v. Gambrel, 167 
P. 630, 64 Okl. 288, 286. 


43. Rice v. Fidelity, etce., Co., 103 
F. 427, 435, 43 C.C.A. 270; Thompson 
v. Gorner, (Cal.) 36 P. 434, 435; Kent 
v, Warner, 12 Allen (Mass.) 561, 563; 
Michigan Sav., etc., Assoc. v. Mis- 
souri, etc., Trust Co., 73 Mo.App. 161, 
165; Kiernan v. Dutchess County Mut. 
Ins. Co., 44 N.E. 698, 150 N.Y. 190, 194; 
Titus v. Glens Falls Ins. Co., 81 N.Y. 
410, 419, 8 Abb.N.Cas. 315; Crosswell 
v. Connecticut Indemnity Assoc., 29 S. 
E. 236, 51 S.C. 469, 476; Ross v. Swan, 
7 Lea (Tenn.) 463, 467 [quot Los An- 
geles First Nat. Bank v. Maxwell, 55 
P. 980, 123 Cal. 360, 368, 69 Am.S.R. 
64]; Loftis v. Pacific Mut. L. 
Co., 114 P. 134, 139, 38 Utah 532. 

44. Hambleton v. Home Ins. Coa., 
LT E. CaseNioy a5 79 la AOD LSS: OL peo 
Kiernan v. Dutchess County Mut. Ins. 
Co nA4 NIB). 698; «15 Oe INDY 90, LOSS 
Titus v. Glens Falls Ins. Co., 81 N.Y. 
410, 419, 8 Abb.N.Cas. 315. 

45. Marine Iron Works v. Wiess, 
14S, Hel 45, 1535078) CiCsA02.79- 


46. Mitchell v. Kemp & Burpee 
Mfg. Co., 218 F. 843, 846. 


47. Hurley v. Farnsworth, 78 A. 
291, 107 Me. 306, 309; Burnham v. 
Austin, 73 A. 1089, 105 Me. 196, 199; 
Stewart v. Leonard, 68 A. 638, 103 Me. 
128, 182; In re Millers’ & Manufac- 
turers’ Ins. Co., 106 N.W. 485, 97 Minn. 
98, 104, 7 Ann.Cas. 1144, 4 L.R.A. 231; 
Northwestern Fire & Marine ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142 [cit Cyc]; Danville Lumber & 
Mfg. Co. v. Gallivan Bldg. Co., 97 S.E. 
718, 720, 177 N.C. 103; Fraser v. 4ttna 
L. Ins. Co., 90 N.W. 476, 114 Wis. 510, 
623. 


Kiernan  v. 
44 N. 

Armstrong 
20) ING Bes Oak 


Ins. 


not necessarily be 
proved by expressed declaraitidns ;*7 
shown by acts and conduet,#® from which an inten- 
tion to waive may reasonably be inferred,*® as well 
as by words or declarations®°—oral or written ex- 
pressions;°! it may be inferred from circumstanc- 
Intention may be proved by the existence of 
acts or language so inconsistent with the purpose 
of the person charged with waiver to stand upon his 
rights as to leave no opportunity for a reasonable in- 
The intention to waive a 


‘| 291, 


WAIVER 


it may be 


Knowledge. 
the part of the 


48. Jones v. Savin, 96 A. 756, 29 
Del. 68, 70; Holt v. New England 
Telephone & Telegraph Co., 85 A. 159, 
110 Me. 10; Danville Lumber & Mfg. 
WoL ve Gallivan Bldg. Co., 97 S.E. 718, 
R200 19 Fo NEC" 102 = Lauok "H. M. Wade 
Mfg. Co. v. Lefkowitz, (N.C.) 168 S. 
E. 517, 519]. See Michigan Sav., etc., 
Co. v. Missouri, ete., Trust Co., 73 Mo. 
App. 161, 166 (“a party’s intent will 
be construed from his acts or what 
he may do or write’’). 

“This is more like an _ estoppel.” 
Danville Lumber & Mfg. Co. v. Gal- 
livan Bldg. Co., 97 S.E. 718, 720, 177 
NEG 103. 

[a] Including silence under cir- 
cumstances which require the party 
charged with waiver to speak. Jones 
v. Savin, 96 A. 756, 29 Del. 68, 70. 


49. Hurley v. Farnsworth, 78 A. 
107 Me. 306, 309; Burnham v. 
Austin, 73 A. 1089, 105 Me. 196, 199; 
Stewart v. Leonard, 68 A. 638, 103 Me. 
128, 182; In re Millers’ & Manufac- 
turers’ Ins. Co., 106 N.W. 485, 97 Minn. 
98, 104, 7 Ann.Cas. 1144, 4 L.R.A. 231; 
Michigan Sav., ete., Co. v. Missouri, 
ete., Trust Co., .73 Mo.App. 161, 165; 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 PB. 594, 596, 74 Mont. 
142 [cit Cyc]; Kiernan v. Dutchess 
County Mut. Ins. Co., 44 N.B, 698, 150 
N.Y. 190, 194; Armstrong v. Agricul- 
tural ins!=Cos, 29 NeEs 991 4130 Nav. 


560, 564; Titus v. Glens Falls Ins. 
Coie, AN. Ya; 5420) 34:19,..°3)> AbDbIN: Cas: 
S155 

50. Oelbermann v. Toyo Kisen 


Kabushiki Kaisha, 3 F.(2d) 5, 6 Equot 
Olivier Produce Corporation v. U. S., 
20 F.(2d) 214]; Crawford v. Winter- 
bottom, 96 A. 497, 498, 88 

588. 


51. Schuetz v. International Har- 
vester Co. of America, 149 N.W. 855, 
857, 167 Lowa 634. 


52. North American Ginseng Co. 
v. Gilbertson, 206 N.W. 610, 612, 200 
Towa 1349; Farnum vy. Peterson-Bed- 
dick Co., 234 N.W. 646, 648, 182 Minn. 
338. See cases infra this note. 


“The actuating motive, or the inten- 
tion to abandon a right, is generally a 
matter of inference, to be deduced 
with more or less certainty from the 
external and visible acts of the par- 
ty, and all the accompanying circum- 


N.J.Law 


stances of the transaction, regardless, 


of whether there was an actual or ex- 
pressed intent to waive, or even if 
there was an actual but undisclosed 
intention to the contrary.” Pabst 
Brewing Co. v. Milwaukee, 105 N.W. 
563, 566, 126 Wis. 110 [quot Schuetz 
v. International Harvester Co. of 
America, 149 N.W. 855, 857, 167 Iowa 
634; Danville Lumber Co. v. Galli- 
van Bldg. Co., 97 S.E. 718, 720, 177 N. 
C. 103 (quet H. M. Wade Mfg. Co. 
Ve, set kowtz;— CN. Cs). 11168 64S4ms = 51%, 
519)1]. 


(79 Ind.App. 606; 
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right or advantage may be shown even by nonac- 
tion;°* and intention may be inferred from mere 
negligence, unexplained.®° 


[§ 11] 2. Burden of Proof. 
the general rule,®* waiver must be proved by the 
party alleging it®’ by evidence that does not leave 
the matter doubtful or uncertain;®* but, as in other 
civil actions, this need be no more than a preponder- 
ance of the evidence.®® 


In accordance with 


The burden of proving knowledge on 


party charged with the waiver is 


upon the party relying on it.°° 


{§ 12] 3. Weight and Sufficiency. The aets, con- 
duct, or circumstance relied upon should make out 


53. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 79. 


54 Hurley v. Farnsworth, 78 A. 
291, J07>Me.~ 306,)/ 3095, Burnhamyn,. 
Austin, 73 A. 1089, £05 Me. 196, 199; 
Northwestern Fire & Marine Ins. Co. 
v. Pollard, 238 P. 594, 596, 74 Mont. 
142 [cit Cyc]; Danville Lumber & 
Mfg. Co. v. Gallivan Bldg. Co., 97 S.E. 
TRO Ore dL inteN Cay LOS. 


55. Moore v. Order of Railway 
Conductors of America, 57 N.W. 623, 
90 Iowa 721, 727; Farlow v. Ellis, 15 
Gray (Mass.) 229, 232 [quot Arnold 
v. Gambrel, 167 P. 630, 64 Okl. 283, 
286]; Fishback v. Van Dusen, 22 N. 
W. 244, 33 Minn. 111, 117. 


56. See Evidence § 14.. 


57. Shelt v. Baker, 137 N.E.-74, 77, 
Nashua River Paper 
Co. v. Lindsay, 136 N.E. 358, 359, 242 

Mass. 206; Dow Chemical Co. v. De- 
troit Chemical Works, 175 N.W. 269, 

274, 208 Mich. 157, 14 A.L.R. 1200. 

See John S. Ewart, Waiver in Insur- 
ance Cases, Harvard Law Review, Vol. 

18, pp 364, 373, 374 (‘A second effect 
{of the substitution of election for 
waiver] is that a very difficult onus 
of proof is taken from the assured. 
and placed where it ought to be. At 
present the company proves (1) the 
existence of the condition, and (2) 

its breach; and then the assured tries 
to prove waiver. Most of the courts, 
with true instinct, help him all they 
can, and find and infer waiver upon 
most scanty evidence, or even sur- 
mise. . The onus, ‘therefore, 

instead of being on the plaintiff to 
prove waiver, is on the company to 
prove election’). 


58. St. Louis ,Electric Light, etce., 
Co. v. Edison Gen. Electric Co., 64 F. 
937, 1001; Hambleton v. Home Ins, 
Co3 11 E.CasJNo:e5,972), 6 Bisse 9100 obs 
Aronson v. Frankfort Acc., ete., Ins. 
Cote SouP A oerluho Cale A pp mesaio ea on 
Union Cent. L. Ins. Co. v. Burnett, 136 
Ill.App. 187, 199; - Rosen v. German 
Alliance Ins. Co., 76 A. 688, 106 Me. 
229, 232; Thomas v. West Jersey R. 
Co., 24 N.J.Eq. 567, 573; Bergeron v. 
Pamlico Ins.,, ete: Co. 15 _Siml  883e 
111 N.C. 45, 52; Kelly v. U. S. Health, 
etes ins) Cou, 65 S.B. 949, 84 S.C. 95, 
9%; Reed v. "Union Cent. L. Ins. Co: 
Give y2iseed Utane2o5) Sos Peninsular 
Land Transp., éte., “Co. vo Franklin 
Ins Cos sl49 S$. Bie 2a ob) WWW 666. 
676; Scotland Life Assoc. v. Siddal, 3 
De G.F.&J. 58, 77, 64 Eng.Ch. 46, 45 
Reprint 800. 

59. Bergeron vy. Pamlico Ins. ete., 
Co., 15 S.E. 883, 111 N.C. 45, 

60. Panther Rubber Mfg. Co. Vv. 
Commissioner of Internal Revenue, 
45 F.(2d) 314, 316; Enterprise Sheet 
Metal Works v. Schendel, L773 PS 1059s 
1061, 55 Mont. 42; Alexander v. North 
Carolina Savings ‘Bank & Trust Co., 71 
S.E. 69, 70, 155 N.C. 124. 
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a clear case of waiver.®! It will not be implied from 
slight circumstances, but must be evidenced by acts 
or conduct,®? by an unequivocal and decisive act,°* 
it will be implied only from an une- 
quivoecal and decisive act of the party, clearly show- 
ing his purpose to waive the right in question,®* or 
conduct tending to show some element of an estoppel 
When a waiver is claimed, the ques- 
tion whether it is established or not may depend 
very much upon the nature of the condition or the 
thing which it is asserted was waived.®® 
the courts, not favoring forfeitures, are usually in- 
clined to take hold of any circumstances which 


clearly proved; 


on his part.®® 


indicate an election to waive a 


any agreement to do so on which the party has 
relied and acted;°* the waiver of a forfeiture may 


WAIVER 


sent the strong 


Thus, 
Knowledge. 


forfeiture,®* or 


be sustained by circumstances which do not pre- 


61. Lehigh Valley R. Co. v. Provi- 
dence Washington Ins. Co., 172 F. 364, 
365, 97°C.C.A. 62; Rice v. Fidelity, 
etc., Co., 103 F. 427, 485, 43 C.C.A. 270; 
Balfour v. Parkinson, 84 F. 855, 861; 
Equitable L. Assur. Soc. v. McElroy, 
83 F. 631, 640, 28 C.C.A. 365; Hamble- 
ton v. Home Ins. Co., 11 F.Cas.No. 
5,972, 6 Biss. 91, 95; Corinth State 
Bank vy. First Nat. Bank, EWS O26; 
219.217. Ala. 632; Queen) Ins.) Co. ‘v. 
Young, 5 So. 116, 86 Ala. 424, 432, 1 
Am.S.R. 51; Los Angeles First Nat. 
Bank v. Maxwell, 55 P. 980, 123 Cal. 
360, 368, 69 Am.S.R. 64; Hammond v. 
Haskell, 112 P. 575, 14-Cal.App. 522, 
525; Aronson Vv. Frankfort ACC. HeLc., 
Ins. Co., 99 P. 537, 9 Cal.App. 473, 480; 
Alabama Constr. Co. v. Continental 
Car, ete., Co., 62 S.E. 160, 131 Ga. 365, 
370; Star Brewery Co. v. Primas, 45 
N.E. 145, 163 Ill. 652, 662; Alexander 
Vv. Cunningham, 111 Til. 511, 517; Hor= 
ton Bank v. Knox, 109 N.W. 201, 133 
Iowa 443, 448; Albers v. Western 
Union Tel. Co., 66 N.W. 1040, 98 Iowa 
Haw ots Berman v. Fraternities Health, 
ete., Assoc., 78 A. 462, 107 Me. 368, 
873; Hurley v. Farnsworth, 78 A. 291, 
107 Me. 306, 309; Rosen v. German 
Alliance Ins. Co... 76 A. 688. 106 Me. 
229, 232; Gifford v. Workmen’s Ben, 
Assoc., 72, A. 680,,105 Me./17,..21,. 17 
Wnn.Cas. 1173;, Farlow v. BHllis, 15 
Gray (Mass.) 229, 282; Ridgeway v. 
Escanaba, 117 N.W. 550, 154 Mich. 68, 
71; Gault v. Van Zile, 37 Mich. 22, 24; 
In re Millers’ & Manufacturers’ Ins. 
Co., 106 N.W. 485, 97 Minn. 98, 104,.7 
Ann.Cas. 1144, 4 L.R.A. 281; Reed y. 
Bankers’ Union of World, 99 S.W. 55, 
121 Mo.App. 419, 426; Murmann v. 
Wissler, 92 S.W. 355, 116 Mo.App. 397, 
403; .Michigan Sav., etc., Assoc. v. 
Missouri, etc., Trust Co., 73 Mo.App. 
161, 165; Massengale v. Western 
Union Tel. Co., 17 Mo.App. 257, 261; 
Thomas v. West Jersey R. Co., 24 N. 
J.Eq. 567, 373; Day v. Hammond, 57 
IN-Y. 479, 488, 15 Am.R. 522; Ham- 
mett v. Linneman, 48 N.Y. 399, 4038; 
Robinson v. Pacific F. Ins. Co., 18 
Hun (N.Y.} 395, 396; People v. At- 


chinson, 123 N.Y.S. 577, 68 Misc. 115, 
119; Hecht v. Brandus, 23 N.Y.S. 
1004, 4 Misc. 58, 61; List, etc., Co. v. 


Chase, 88 N.E. 120, 80 Ohio St. 42, 49, 
17 Ann.Cas. 61; Liverpool, etc., Ins. 
Co. v. T. M. Richardson Lumber Co,, 
69 P. 938, 11 Okl. 585; Grier v. North- 
CrmeAssur, Co:, 39 AL 10.183 Pa. 834, 
352; Marland v. Royal Ins. Co., 71 Pa. 
393, 397; King v. Atlantic Coast Line 
R. Co., 68 S.E. 769, 86 S.C. 510, 513; 
Toale v. Western Union Tel. Co., 57 S. 
E.. 117, 76 S.C. 248, 256; Dale v. Con- 
tinental Ins. Co., 31 S.W. 266, 95 Tenn. 
38, 50; Westchester F. Ins. Co. v. 
MeAdoo, (Tenn.Ch.App.) 57 S.W. 409, 


j 411; 


1596, 74 Mont. 142 [cit Cyc]; 


Moore v. Price, 103 S.W. 234, 46 
Tex.Civ.App. 304, 308; Reed v. Union 
Cent. L. Ins. Co., 61 P. 21, 21 Utah 295, 
309; Atlantic Coast Line R. Co. v. 
Bryanh,. 65 S.E., 30, 109 Va. 523, 528; 
Peninsular Land Transp., etc., Co. v. 
Franklin Ins. Co.,°-14 S.E. 237, 35 W. 
Va. .666, 676 +7-'‘Chicago,, ete:, RX. Co: ve 
Van Dresar, 22 Wis. 511, 515; Strange 
v. Fooks, 4 Giffard 408, 413, 66 Reprint 
765; Smith v. City of London Ins. 
Comair Ont’, S8troG: 


[a] Mere silence at a time when 
there is no occasion to speak is not 
evidence from which a waiver may 
be inferred. Northwestern Fire & 
Marine Ins. Co. v. Pollard, 238 P. 594, 
Crawford 
v: Winterbottom, 96 A. 497, 498, 88 
N:J.Law 588; Armstrong v. Ag ricul- 
tural Ins. Co., 29 N.E. 991, 130 INDY 
560, 564 [quot Rademacher vy. Green- 
wich Ins. Co., 27 N.Y.S. 155, 75 Hun 
83, 88]; Titus v. Glens Falls Ins. Co., 
81 N.Y. 410, 419, 8 Abb.N.Cas. 315 
[quot Queen Ins. Co. v. Young, 5 So. 
116, 86 Ala. 424, 431, 11 Am.S.R. 51; 
Gibson Electric Co. v. Liverpool, ete., 
Ins. Co., 54 N.H. 238, 1259 N.Y. /418, 
423]; Danville Lumber & Mfg. Co. 
v. Gallivan Bldg. Co., 97 S.E. 718, 720, 
LI) NLCs 103en Wistvete., Oo. vir Chase, 
88 N.E. 120, 80 Ohio St. 42, 49, 17 Ann. 
Cas. 61. 

[b] “If one party waive a contract, 
it implies that the other party was 
previously bound by the contract; 
and this Court requires as clear evi- 
dence of the waiver as of the existence 
of the contract itself, and will not act 
upon less.” Mulcahy vy. Hoyne, 36 
Austr.C. LR. °41, 53. 


62. Jones y. Savin, 97 A. 591, 592, 
29 Del. 180. 


63. Isom v. Johnson, 87 So. 548, 
545, 205 Ala. 157; Jensen v. Hinckley, 
185 P. 716, 717, 55 Utah 306. See 
Traynor v. Johnson, 1 Head (Tenn.) 
51, 53 (from the mere proof of an 
equivocal act it cannot be assumed as 
a conclusion of law that a waiver has 
been effected); Rogers v. Whitney, 99 
A. 419, 420, 91 Vit. 79 (if implied, a 
waiver “must be evidenced by some 
act or conduct unequivocal in char- 
acter’’). 

64. Davis v. Yorkshire Ins. Co., 
(Mo.) 288 S.W. 80, 83 (‘“amounting, 
in effect, to an estoppel’). 


65. Los Angeles First Nat. Bank 
v. Maxwell, 55 P. 980, 123 Cal. 360, 
367, 69 Am.S.R. 64; Luebbe v. Kufke, 
167 N.E. 74, 76, 335 Ill. 278; Russell 
v. Trustees of Purdue University, 
(Ind.) 178 N.E. 180, 185; Hexom v. 
Knights of Maccabees of World, 117 
N.W. 19, 140 Iowa 41, 46; Musgrave 
v. Equitable Life Assur. Soc. of U. S. 


’ 


to create an estoppel. a 
a right, statutory or otherwise, has become vest- 
ed, the courts are slow to declare the same waly- 
ed, unless the language or the conduct of the 
party possessing the right shows that he intended 
to waive it, or his language or conduct are such that 
it can be clearly inferred, or it may be said as a 
matter of law that he has waived the right;7° a 
waiver by implication of an express statutory power 
is not favored.*? 


A presumption of waiver cannot rest 
upon a presumption that the right alleged to have 
been waived was known.7? 
knowledge, at the time the waiver is claimed to have 
oceurred, of all the material facts that would prob- 


equities which would be required 
On the other hand, where 


The evidence must show 


262 P. 571, 5733124 Kan. 804; Cure v. 
Midland Life Ins. Co., 198 P. 940, 941, 
109 Kan. 259; Wolf v. Shulz Folding 
Box Co., (Mo.) 44 S.W.(2d) 866, 869; 
Schwab vy. Brotherhood of American 
Yeomen, 264 S.W. 690, 692, 305 Mo. 
148; Kilgore v. Loyal Protective 
Ass’n, 102 A. 344, 346, 78 N.H. 498; 
Ross v. Swan, 7 Lea (Tenn.) 463, 467 
[quot Reed v. Bankers’ Union of 
snene 99 S.W. 55, 121 Mo.App. 419, 

66. Progress Spinning & Knitting 
Mills Co. v. Southern Nat. Ins. Co., 130 
ee 65, 42 Utah 2638, 45 L.R.A.N.S. 


67. Queen Ins. Co. v. Young, 5 So. 
116, 86 Ala. 424, 430, 11 Am.S.R. 51 
[quot Jones v. Della Maria, 191 P. 
943, 944, 48 Cal.App. 171; Supreme 
Tribe of Ben Hur v. Hall, 56 N.E. 780, 
783, 24 Ind.App. 316, 79 Am.S.R. 262: 
In re Millers’ and Manufacturers’ Ins. 
Co., 106 N.W. 485, 488, 97 Minn. 98]; 
American Life Ass’n v. Vaden, 261 S. 
W. 320, 324, 164 Ark. 75; U.S. Fidelity 
& Guaranty Coxe Miller, 34 S.W.(2d) 
938, 940, 237 Ky. 43, 76 A.L.R. 12; Car- 
penter Wests Joseph Life Ins. Co. 
246 S.W. 623, 626, 212 Mo.App. 336; 
Loftis v. Pacific Mints, bbs Co;edil4, 
BP. 134;°139, 38; Utahy.532% 


68. Insurance Co. v. Eggleston, 96 
U.S. 572, 577, 24 L.Ed. 841 [quot Hart- 
ford Life & Annuity Co. v. Unsell, 12 
S.Ct. 673, 144 U.S. 439, 449, 36 L.Ed. 
497 (quot Conkling v. Knights and 
Ladies of Security, 166 N.W. 384, 388, 
183 Iowa 665)]. 


69. American Cent. Ins. Co. of St. 
Louis, Mo. v. Sinclair, 160 P. 60, 63, 
61 Okl. 17. To same effect Schwab 
v. Brotherhood of American Yeomen, 
264 S.W. 690, 692, 305 Mo. 148. 


“It is not essential to a waiver that 
a party in whose favor it is made 
must prove all the elements of an es- 
toppel in pais before he is entitled to 
avail himself of the waiver.” lLoftis 
Vv. Mutual Life Ins. Co., 114 P. 134, 38 
Utah 53 553 [quot Progress Spin- 
ning a Knitting Mills Co. v. South- 
ern’ Nat. fInsiACo.) d300P. 63). 65) 42 
Utah 263, 45 L.R.A.N.S. 122]. 


70. O’Donnell v. Parker, 
1192, 11938, 48 Utah 578. 


71. Colgate v. United States Leath- 
er Co., 67 A.:657, 663, 73 N.J.Waq. 72. 


72. Ward v. Metropolitan L. Ins. 
Co., 33: A. 902, 66 Conn. 227, 240, 50 
Am.S.R. 80; Osborne v. ‘Supreme 
Lodge etce., Ins. Dept., 222 P. 456, 460, 
69 Mont. 361; Enterprise Sheet Metal 
Works v. Schendel, 173 P. 1059, 1061, 
55 Mont. 42; Alexander v. North Caro- 
lina Savings Bank & Trust Co., 71 S. 
W169; 70,9155" N.OAk2 4. 


L6 0 NeBs 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ably have influenced the conduct of the party;7* the 
proof must be clear that the party against whom the 
doctrine of waiver is invoked knew what his rights 
were.’* A waiver cannot be established by a consent 
Mere knowledge, 
however, is insufficient to show waiver.*¢ 


given under’a mistake of fact.7® 


Intention. 


convineingly.*§ 


73. Globe Mut. L. Ins. Co. v. Wolff, 
95 U.S. 326, 333, 24 L.Ed. 387; State v. 
Hartley, 52 A. 615, 75 Conn. 104, 109; 
Norton v. Catholic Order of Foresters, 
114 N.W. 893, 138 Iowa 464, 469, 24 
L.R.A.N.S. 1030; Cedar Rapids Water 
Co. v. Cedar Rapids, 90 N.W. 746, 117 
Iowa 250, 258; Hexom v. Knights, 
ete., 117 N.W. 19, 140 Iowa 41, 46; 
Rosen v. German Alliance Ins. Co., 76 
A. 688, 106 Me. 229, 232; Gifford v. 
Workmen’s Ben. Assoc., 72 A. 680, 
105 Me. 17, 21, 17 Ann.Cas. 1173; Su- 
preme Lodge K. P. W. v. Quinn, 29 So. 


826, 78 Miss. 525, 531; Enterprise 
Sheet Metal Works v. Schendel, 173 P. 
1059, 1061, 55 Mont. 42; Livesey v. 


Omaha Hotel Co., 5 Neb. 50, 69; Alex- 
ander v. North Carolina Savings Bank 
&) Trust, Co;,. 71--S. E69; (70; 1554N-C. 
124; Reed v. Union Cent. L. Ins. Co., 
61 P. 21, 21 Utah 295, 310; Wright 
v. Agelasto, 51 S.E. 191, 104 Va. 159, 
‘162; Wopkins v. Northwestern Nat. 
L. Ins. Co., 83 P. 1019, 41 Wash. 592, 
596; Fraser v. Attna L. Ins. Co., 90. N. 
W. 476, 114 Wis. 510, 523; Darnley v. 
depngon, ete), B.p Con E.R.) 2) h.2 43, 
#5 


74, Berman y. Fraternities Health, 
etc., Assoc., 78 A. 462, 107 Me. 368, 373; 
Howe Scale Co. of Illinois v. Geller, 
Ward & Hasner Hardware Co., (Mo.) 
285 S.W. 141, 143; Springfield Sec. 
Co. v. Boren, (Mo.) 275 S.W. 566, 567; 
Enterprise Sheet Metal Works v. 
Schendel, 173 P. 1059, 1061, 55 Mont. 
42; Brady v. Funeral Benefit Ass’n, 
etc., of North Carolina, (N.C.) 169 S.E. 
223, 824; Alexander v. North Carolina 
Savings Bank & Trust Co., 71 S.E. 69, 
70, 155 N.C. 124; Empire Buggy Co. 
v. Moss, 151 S.E. 788, 791, 154 S.C. 431; 
Traynor v. Johnson, 1 Head (Tenn.) 51 
54; Kimball v. New York Life Ins. 
Go.7416 AU 119,123; 96 Viti18>. Plumer 
v. Mack, (Alta.) [1930] 3 Dom.L.R. 
999, 1000. See Oehler v. Phoenix Ins. 
Co. of Hartford, Conn., 139 S.W. 1173, 
1176, 159 Mo.App. 696 (‘in every in- 
stance where it [waiver] is invoked 
there should be some proof tending 
to show the party was possessed of 
knowledge in respect of the matter 
about which the waiver is asserted 
and acted advisedly’’); Solberg v. 
Sunburst Oil & Gas Co., 246 P. 168, 
174, 76 Mont. 254 (‘while a waiver 
may be implied by the conduct of him 
against whom it is alleged, the cir- 
cumstances must be such as to fur- 
nish a basis for an inference of knowl- 
Bdzeu a, Porls ithe rieht™ which 
might have been asserted”). 


75. Rosenthal v. State Bar Exam- 
ining Committee, (Conn.) 165 A. 211, 
214. 

76. Federal Life Ins. Co. v. White- 
head, 174 P. 784, 790, 73 Okl. 71 [quot 
Knights and Ladies of Security v. 
Bell, 220 PB.) 594,597) 93 Okl. 272] 
(“there is a vast difference between 
knowledge and waiver’’). 


infra text 


Intention to waive see 
and notes 77-81. 
77. Champion Spark Plug Co. v. 


The intention to waive the right or ad- 
vantage in question must be shown clearly?’ and 
The best evidence of intention is to 
be found in the language used by the parties.7® 
When the only proof of intention rests in what a 
party does or forbears to do, his acts or omissions to 
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possible.*° 


Automobile Sundries Co., 273 F. 74, 79; 
Lehigh Valley R. Co. v. Providence 
Washington Ins. Co., 172 F. 364, 365, 
SW CICA, 62" “Rice \v.. Hidelity,® etc:, 
Co.,. 103 F. 427, 435, 43 C.C.A. 270; 
Balfour v. Parkinson, 84 F. 855, 861; 
Grippo v. Davis, 104 A. 165, 166, 92 
Conn. 693; Ward v. Metropolitan L. 
Ins. Co., 33 A. 902, 66 Conn. 227, 240, 
50 Am.S.R. 80; Hartford First Nat. 
Bank v. Hartford L., etc., Ins. Co., 45 
Conn. 22, 44; Jones v. Savin, 97 A. 
591, 592, 29 Del. 180; Star Brewery 
Co. v. Primas, 45 N.E. 145, 163 Ill. 652, 
662; Ramsey v. Tully, 12 Ill.App. 463, 
471; Cedar Rapids Water Co. v. Cedar 
Rapids, 90 N.W. 746, 117 Iowa. 250, 
258; Berman v. Fraternities Health, 
ete., Assoc., 78 A. 462, 107 Me. 368, 
373; Hurley v. Farnsworth, 78 A. 291, 
107 Me. 306, 309; Stewart v.. Leonard, 
68 A. 638, 103 Me. 128, 132; Robinson 
v. Pennsylvania Fire Ins. Co., 38 A. 
320, 90 Me. 385, 391; Fox v. Harding, 
7 Cush. (Mass.) 516, 520; Farnum v. 
Peterson-Biddick Co., 234 N.W. 646, 
647, 648, 182 Minn. 338; Howe Scale 
Co. of Illinois v. Geller, Ward & Has- 
ner Hardware Co., (Mo.) 285 S.W. 141, 
143; Springfield Sec. Co. v. Boren, 
(Mo.) 275 S.W. 566, 567; Francis v. 
Supreme Lodge A. O. U. W., 130 S.W. 
500, 150 Mo.App. 347, 355; Murmann 
v. Wissler, 92 S.W. 355, 116 Mo.App. 
397, 403; Northwestern Fire & Marine 
Ins. Co. v. Pollard, 238 P. 594, 596, 74 
Mont. 142 [cit Cyc]; State v. District 
Court of Second Judicial Dist. in and 
for Silver Bow County, 154 P. 200, 201, 
51 Mont. 503, L.R.A.1916H 1079; Live- 
sey v. Omaha Hotel Co., 5 Neb. 50, 60; 
Alsens A. P. C. Works v. Degnon 
Contr. Co., 118 \N-E. 210,222 N.Y. 34; 
Appel v. People’s Surety Co., 132 N.Y. 
S. 200, 202, 148 App.Div. 70; A.Z.A. 
Realty Corporation v. Harrigan’s Cafe, 
185° N-Y.S, (2125 223,113, Mise: 141s 
Brady v. Funeral Benefit Ass’n, etc., 
of *North Carolina, (N.C.) 169 S.E. 
823, 824; H. M. Wade Mfg. Co. v. 
Lefkowitz, (N.C.) 168 S.B. 617, 519; 
Danville Lumber & Mfg. Co. v. Galli- 
van Bldg. Co., 97 S.E. 718, 720, 177 N. 
C. 103; Doolittle v. Nurnberg, 147 N. 
W. 400, 27 N.D. 521 [cit Cyc]; Liver- 
pool, ete., Ins. Co. v. T. M. Richardson 
Lumber Co., 69 P. 938, 11 Okl. 585, 625; 
Bolay v. Philadelphia, 15 Pa.Dist.&Co. 
195, 200 [cit Cyc]; Empire Buggy Co. 
v. Moss, 151 S.E. 788, 791, 154 S.C. 431; 
Futrell v. Mar'tin, (Tex.) 40 S.W.(2d) 
946, 947; Adams v. A. A. Paton & Co., 
(Tex.) 173 S.W. 546, 547; Jensen v. 
Hinckley, 185 PR. 716, 717, 55 Utah 306; 
In re Auerbach’s Estate, 65 P. 488, 
23 Utah 529, 538; Reed v. Union Cent. 
Lin ins. Co; 61.P. 21,22 Utah 295, 310; 
Barber v. Vinton, 73 A. 881, 82 Vt. 327, 
334; Findeisen v. Metropole F. Ins. 
Co., 57 Vt. 520, 524; Donahue v. Wind- 
sor County Mut. F. Ins. Co., 56 Vt. 374, 
Atlantic. Coast Line R. Co. v. 
Bryan, 65 S.E.. 30, 109 Va. 523, 525; 
Wright v. Agelasto, 51 S.E. 191, 104 
Va. 159, 161; Fraser v. Attna L. Ins. 
Co., 90 N.W. 476, 114 Wis. 510, 523; 
Crump v. McNeill, 14 Alta.L. 206, 212 
[cit Cyc]. See Clark v. Dye, 197 N.W. 


Intention and meeting of minds. 
waiver, it has been stated, the evidence must indicate 
a meeting of minds as well as the intentional for- 
bearance to enforce the right in question.*? 


[§ 13] I. Questions of Law and Fact. 
has been stated, 1s a mixed question of law and fact.*” 
Within general rules applicable to the trial of civil 
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act relied upon should be so manifestly consistent 
with, and indicative of an intent to, voluntarily re- 
linquish a then known particular right or benefit that 
no other reasonable explanation of his conduct is 


To establish 


Waiver, it 


209, 212, 158 Minn. 217 (“in the ab- 
sence of facts creating an estoppel’). 

[a] Implied waiver of a right 
must be evidenced “by such language 
or conduct as to evince clearly the 
intention to surrender’ the right. 
Isom v. Johnson, 87 So. 548, 545, 205 
Ala. 157. See Solberg v. Sunburst Oil 
& Gas Co., 246 P. 168, 174, 76 Mont. 
254 (“while a waiver may be implied 
by the conduct of him against whom 
it is alleged, the circumstances must 
be such as to furnish a basis for an 
inference Of Soe. (hacmintentron to 
forego the right which might have 
been asserted’’). 

[b] Waiver of lien.—‘“‘One will not 
be held to waive a lien unless the in- 
tent be express or very plain and 


clear.” Fritz Motor Co. v. Gabert, 
(Tex.) 41 S.W.@d) 72, 73. 
78. Johnston v. Columbian Nat. 


vite Tns Co, 154 AY 79288050130 pies 


79. West v. Platt, 127 Mass. 367, 
372 [quot Burnham vy. Austin, 73 A. 
1089, 105 Me. 196, 200; Fulkerson vy. 
lynn, 64 Mo.App. 649, 653]; North- 
western Fire & Marine Ins. Co. v. Pol- 
lard, 238 P. 594, 596, 74 Mont. 142 [cit 
Cyc]; Danville Lumber & Mfg. Co. 
v. Gallivan Bldg. Co., 97 S.E. 718, 720, 
177_N.C. 103; Bolay v. Philadelphia, 
15 Pa.Dist.&Co. 195, 200 [cit Cyc]. 


“The true inquiry is, what was said 
or written, and whether what was said 
indicated the alleged intention.” 
Nickerson v. Nickerson, 12 A. 880, 80 
Me. 100, 105; West v. Platt, 127. Mass. 
367, 372 [quot Burnham v. Austin, 73 
A. 1089, 105 Me. 196, 200; Fulkerson v. 
Lynn, 64 Mo.Avp. 649, 653]; North- 
western Fire & Marine Ins. Co. v. 
Pollard, 238 P. 594, 596, 74 Mont. 142 
[cit Cyc]. 

80. Berman v. Fraternities Health, 
etc., Assoc., 78 A. 462, 107 Me. 368, 
373 [quot Stapleton v. Dismukes, 159 
S.E. 768, 772, 48 Ga.Apv. 611; Plumer 
v. Continental Casua"'v Co., 77 S.B. 
917, 12 Ga:App. 594, 599]. 


81. Myers v. Herskowitz, 165 P. 
1031, 1033, 33 Cal.Anp. 581 [quot Los 
Angeles Athletic Club v. Board of 
Harbor Com’rs of Los Angeles, (Cal. 
App.) 20 P.(2d) 130,137]; Dow Chem- 
ical Co. v. Detroit Chemical Works. 
175 N.W. 269, 274, 208 Mich. 157, 14 
A.L.R. 1200. 

“The facts relied on must also show 
that such intent [to relinquish the 
right in question] was communicated 
to and so understood by the party 
claiming the waiver.” Dow Chemical 
Co. v. Detroit Chemical Works, su- 
pra. 


82.. Independent Gas & Oil Co. v. 
T. B. Smith Co., (Idaho) 10 P.(2d) 317, 
322 [cit Cyc]; Hollings v. Bankers’ 
Union of World, 41 S.E. 90, 63 S.c, 
192, 197; Schwab Safe & Lock Co. v. 
Snow, 152 P. 171, 176, 47 Utah. 199; 
Loftis v. Pacific Mut. L. Ins. Co., 114 
P. 134, 139, 38 Utah 532. See Dexter 
Yarn Co. v. American Fabrics Co., 
129 A. 527, 587, 102 Conn. 529 (“waiv- 
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cases,®? whether or not there has been a waiver in a 
given case is ordinarily a question of fact, for the 
jury to decide, under proper instructions of the 
The question whether or not there has been 
a waiver, where it is a matter of inference,*® or is 
to be established by the weight of evidence,*® is one 
of fact for the determination of the jury. If the es- 
tablished facets permit reasonable minds to differ as 
to the inferences or effects from them, a question of 


court.§4 


er is a fact or a conclusion from 
facts’). 


83. See Trial § 313 et seq. 


84 Pence v. Langdon, 99 U.S. 578, 
581, 25 L.Ed. 420; Di Francesco _v. 
Zurich General Accident & Liability 
IMS CoO: tod SAL SgiSo,- Woke LO. Conn. 
Grippo v. Davis, 104 A. 165, 166, 
Conn. 693; O’Neill v. Cooles, 140 
33 Del. 541, 548; Jones v. 
Savin, OT AE 5 91092, 29 Del. 180; Ala- 
bama Constr. Co. v. Continental Car, 
etc., Co., 62 S.E. 160, 131 Ga. 365, 370; 
Independent Gas & Oil Co. v. T. B. 


Smith Co., (Idaho) 10 P.(2d) 317, 322 
[cit Cyc]; Baxter v. Metropolitan 
Life Ins. Co., 149 N.E. 243, 244, 318 
Ill. 369; Winnesheik Ins. Co. v. 
Schueller, 60 Ill. 465, 470; Spindler 
Ve lowes, Cle, Re) Co. 5a. NAW. oil, 


273,173 Iowa 348; Currie v. Continen- 
tal Casualty Co., 126 N.W. 164, 147 
Iowa 281, 286, 140 Am.S.R. 300; Mett- 
ner y. Northwestern Nat. L. Ins. Co., 
103 N.W. 112, 127 Iowa 205, 210; Moore 
v. Order of Railway Conductors of 
America, 57 N.W. 623, 90 Iowa 721, 
72 Colbath v. H. B. Stebbins Lum- 
ber Co., 144 A. 1, 4, 127 Me. 406; Holt 
v. New England Telephone & Tele- 
graph Co., 85 A. 159, 116 Me. 10; Lib- 
bey v. Haley, 91 Me. 331, 333, 29) 2A) 
1004; Robinson v. Pennsylvania KF. 
Ins. Co., 38 A. 320, 90 Me. 385, 391; 
Smith v. California INS.<CO,,, 32 A. 
Sie. 87 Me, ~190, 194; Nickerson -v. 
Nickerson, 12 A. 880, 80 Me. 100, 105; 
Doujotos v. Levinthal, 171 N.E. 445, 
446, 271 Mass. 280, 69 A.L.R. 1080; 
Moss v. Old Colony Trust Co., 140 N. 
BH. 803, 807, 246 Mass. 139; Baton v. 
Globe '& Rogers Fire Ins. Co., 116 N. 
B. 536, 539, 227 Mass. 354; McGrath v. 
Quinn, 105 N.E. 555, 556, 218 Mass. 
27; Farlow v. Ellis, 15 Gray (Mass.) 
229, 232; Smith v. Dennie, 6 Pick. 
(Mass. ) 262, 266, 17 Am.D. 368; City 
Planing, etc., Mill Conv. Merchants’, 
etc., Mut. F. Ins. Co., 40 N.W. 777, 72 
Mich. 654, 659, 16 Am.S.R. 552; Gault 
v. Van Zile, 87 Mich. 22, 24; Farnum 
v. Peterson- eee Co., 234 N.W. 646, 
647, 182 Minn. 33 Fishback v. Van 
Dusen, 22 N.W. oe 33 Minn. 111, 118; 
awe Scale Co. of Illinois v. Geller, 
Ward & Hasner Hardware Co., (Mo.) 
285 S.W. 141, 143; Springfield Sec. Co. 
v. Boren, (Mo.) 275 S.W. 566, 567; Mur- 
mann v. Wissler, 92 S.W. 355, 116 Mo. 
App. 397, 402; Alsens A. P. C. Works v. 
Degnon Contr. Co., 118 N.E. 210, 222 
N.Y. 34, 37; Hammett v. Linneman, 
48 N.Y. 399, 403; Allen Bros. v. Ra- 
leigh Savings Bank & Trust Co., 105 
S.BE. 401, 403, 180 N.C. 608; Enter- 
prise Ins. Co. v. Parisot, 35 OhioSt. 
35, 42, 35 Am.R. 589; Ketchum v. Oil 
Field Supply Co., 226 P. 93, 96, 99 Okl. 
201; Arnold v. Gambrel, 167 P. 630, 
64 Okl. 283, 286; American Cent. Ins. 
Co. of St. Louis, Mo., v. Sinclair, 160 
P. 60, 61 Okl. 17; Samuels v. Mack- 
International Motor Truck Corpora- 
tion, 275 P. 596, 597, 128 Or. 600; Pitts- 
burg Const. Co. v. ‘West Side Belt R. 
Co., 75 A. 1029, 1032, 227 Pa. 90; Bolay 
Vv. Philadelphia, 15 Pa.Dist. &Co. 195, 
200; Hodges v. Foss-Hughes Co., 28 
Pa.Dist. 573, 574; Farmers’ & Mer- 
chants’ Bank v. People’s First Nat. 
Bank, 159 S.E. 617, 620, 161 S.C. 286; 


|Mo.App. 397, 402; 
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undisputed,*® 


fact arises,8? to be determined by court or jury, ac- 
cording as the parties see fit to submit the contro- 
versy for decision.** 
admitted or clearly 
waiver becomes a question of law, a conclusion of 
law,°! a matter of legal inference.°? 
inference can be drawn from the facts,®* and that a 
waiver,®* the question is one of law; 
error for the court to charge the jury that they con- 


When the necessary facts are 
established,°° 


Where but one 


and it is not 


Hollings v. Bankers’ Union of World,| W.(2d) 1090, 1092]. 


41 S.E. 90, 63 S.C. 192, 197;. Goodwin 
v. Abilene State Bank, (Tex.) 20 S.W. 
(2d) 1090, 1092; Findeisen v. Metro- 
pole F. Ins. Co., 57 Vt. 520, 524; Dona- 
hue v. Windsor County Mut. F. Ins. 
Co., 56 Vt. 374, 382. See Savage Manu- 
facturing Co. v. Armstrong, 17 Me. 
34, 36, 35 Am.D. 227 (“whether there 
was or was not such a waiver is for 
the decision of the jury, and the pre- 
siding judge cannot order a nonsuit, 
even if the court should be of the 
opinion that the evidence of waiver 
would not warrant a verdict’). See 
also Goold v. Kishan Singh, 263 P. 
548, 550, 88 Cal.App. 339 (‘‘whether 
there has been a waiver is a question 
of fact to be determined by the trial 
eourt’%). 


[a] “Especially when it is implied 
from numerous facts.” Suburban 
Land Co. v. Brown, 129 N.E. 291, 292, 
237 Mass. 166. See Fox v. Harding, 7 
Cush. (Mass.) 516, 520, 521 (“Ordinar- 
ily, where the rights and liabilities 
of parties depend on contracts, and a 
variety of transactions and dealings 
arising therefrom, or where the facts 
are contradictory and complicated, it 
is a question for the jury to deter- 
mine, how far parties have waived 
any of their legal rights’’). 


[b]° “Rarely can it be ruled as a 
matter of law that this burden of 
proof [of waiver] has been sustained.” 
Samuel v. Page-Storms Drop Forge 
Co., 1387 N.E. 169, 171, 243 Mass. 133. 
To same effect Farnum’ vy. Peterson- 
Beddick Co., 234 N.W. 646, 647, 182 
Minn. 338; Alsens A. P. C. Works v. 
Degnon Contr. Co., 118 N.E. 210, 222 
N.Y. 34, 37 [quot Lord Const. Co. v. 
Edison Portland Cement Co., 138 N.E. 
389, 41, 234 N.Y. 411]. 


[ec] Question of intention.—In- 
volving, as it ordinarily does, a ques- 
tion of intention, waiver is generally 
a question of fact. Garrett v. Neit- 
zel, 285 PRP. 472, 478, 48 Idaho 727: 
Robinson vy. Pennsylvania F. Ins. Co., 
38 A. 320, 90 Me. 385, 301; Fox v. 
Harding, 7 Cush. (Mass.) 516, 520; 
Murmann v. Wissler, 92 S.W. 355, 116 
Goodwin y. Abilene 
State Bank, (Tex.) 20 S.W.(2d) 1090, 
1092; Rogers v. Whitney, 99 A. 419, 
420, 91 Vt. 79. Intent to waive as ele- 
ment see supra § 6. 


[d] It is duty of court to charge 
and define the law applicable to waiv- 
er. Independent Gas & Oil Co. v. T. 
B. Smith Co., (Idaho) 10 P.(2d) 317, 
322 [cit Cyc]; Union Cent. L. Ins. Co. 
v. Burnett, 136 Ill.App. 187, 199; Hol- 
lings v. Bankers’ Union of World, 41 
Sob pO OG S" o,©., moe, elie. 


85. Robinson vy. Pennsylvania F. 
Ins. Co., 38 A. 320, 90 Me. 385, 390. 


“When there is no express waiver, 
it is not only necessary for the jury 
to determine what the facts are, 
which are relied on for the purpose 
of showing a waiver, but it is also 
the peculiar and appropriate province 
of the jury to determine what infer- 
ences are properly deducible from 
such facts.” Robinson vy. Pennsylva- 
nia F. Ins. Co., supra [quot Goodwin 
v. Abilene State Bank, (Tex.) 20 S. 


86. Nickerson v. Nickerson, 12 A. 
880, 80 Me. 100, 105 [quot Robinson vy. 
Pennsylvania, H. Tnsi'Co:,038) Ace3s20: 
90 Me. 385, 389 (quot Goodwin v. 
Abilene State Bank, (Tex.) 20 S.W. 
(2d) 1090, 1092)]. 

87. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
80; Southwest Cotton Co. v. Valley 
Bank, 227 P. 986, 988, 26 Ariz. 559. 

88. Fraser v. Avtna L. Ins. Co., 90 
N.W. 476, 482, 114 Wis. 510 [quot 
Zwietusch v. Luehring, 144 N.W. 257, 
264, 156 Wis. 96]. 

89. O’Neill v. Cooles, 140 A. 648, 


383 Del. 541, 549 
[a] Interpretation of writing.— 
Where “the alleged waiver depends 


upon the interpretation of a writing 

it is, of course, a question of 
law, if the writing is unambiguous.” 
Murmann v. Wissler, 92 S.W. 355, 116 
Mo.App. 397, 402. 


[b] Waiver of demand.—‘“‘Whether 
the facts agreed to, when considered 
together, amount to a waiver of a de- 
mand is a question of law.” Keller 
v. Robinson, 38 N.E. 1072, 153 Ill. 458, 
468; Winnesheik Ins. Co. v. Schueller, 
60 Ill. 465, 470. 


80. Swedish-American Nat, Bank 
v. Koebernick, 117 N.W. 1020, 136 Wis. 
473, 480, 128 Am.S.R. 1090 [quot 


Zwietusch v. Luehring, 144 N.W. 257, 
264, 156 Wis. 96]. See Rogers v. 
Whitney, 99) MASS 4119) 420591 SAV BLO 
(“when the facts are admitted or 
otherwise established, it [waiver] 
may become a question of law’’). 


91. Craine v. Colonial Mut. F. Ins. 
Co., Ltd., 28 Austr.C.L.R. 305, 326 
[quot Sandringham Corp. v. Rayment, 
40 Austr.C.L.R. 510, 520]. 


$2. Pittsburg Const. Co. v. Wesv 
Side Belt R. Co., 75 A. 1029, 1032, 227 
Pa. 90; Hodges vy. Foss-Hughes Co., 
28 Pa.Dist. 573, 574. See Gafford v. 
Globe Transfer & Storage Co., 128 P. 
228, 230, 71 Wash. 204 (‘there are 
doubtless cases where the court would 
be warranted in charging the jury as 
a matter of law that there had been 
or had not been a waiver’’). 


93. Goold v. Kishan Singh, 263 P. 
548, 550, 88 Cal.App. 339; Farmers’ & 
Merchants’ Bank v. People’s First Nat. 
Bank, 159 S.E. 617,620, 161 S.C. 286: 
Rogers v. Whitney, 99 A. 419, 420, 91 
Vt. 79. See Sibley v. Ross, 60 N.W. 
460, 102 Mich. 158, 175 (where “in the 
light of all this testimony, there could 
be no possible justification for a jury’s 
finding the waiver claimed . . . the 
judge “properly so determined”). 


94, Champion Spark Plug Co. v. 
automobile Sundries Co., 273 F. 74, 


[a] Thus, where the existence of 
acts or language so inconsistent with 
the purpose of the person, charged 
with waiver, to stand upon his rights 
leave no opportunity for a reasonable 
inference to the contrary, the ques- 
tion of waiver is one of law and not 
of fact. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
os 


For later cases, developments and changes in the law see Annotations, same title and section number. 


stitute waiver.®> 


Intention. Inasmuch as intention is an operation 
of the mind, the existence of the intention to waive 
the right or advantage in question is generally a 
Where the intention is disputed, 
it necessarily becomes a question for the determina- 
tion of the jury;°* it is for the jury to say what the 
conduct of the party against whom a waiver is 
Although rarely to be 
inferred as a matter of law,! intention is not always a 
The intention to waive, although 
not expressly found, may be inferred as a matter 
of law where it is a necessary inference from the 


question of fact.°* 


claimed means or signifies.®° 


question of fact.? 


Whether or not the facts in ques- 
tion, if proved, constitute a waiver is a question of 
law, which the court must decide.®® 


WAIVER 
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conduct* where conduct indicating a waiver may be 
. . Or; b 
so inconsistent with a purpose to stand upon one’s 


rights as to leave no room for a reasonable inference 


facts;* it may be inferred as a matter of law from 


95. Hollings v. Bankers’ Union of 
World, 41 °S.h. 90,°63 S:C.7192, 197; 
Fraser v. AStna L. Ins. Co., 90 N.W. 
476, 114 Wis. 510, 523. See Fox v. 
Harding, 7 Cush. (Mass.) 516, 520, 521 
(‘There may be cases, in which the 
facts are few and simple, and the acts 
or admissions of parties clear and un- 
equivocal, when it would be the duty 
of the court to instruct the jury, that 
certain legal rights, upon which a par- 
ty might otherwise have relied, have 
been surrendered and can no longer 
be insisted on; but these are cases 
where the law affixes certain conse- 
quences to acts of parties, when clear- 
ly and indisputably proved’). 


96. Baxter v. Metropolitam Life 
ins, Cos, 149° Ni 243,244) 818 all. 
369; Winnesheik Ins. Co. v. Schueller, 
60 Ill. 465, 470. 


97. Ward v. Metropolitan L. Ins. 
Co., -33 A. 902,°66 Conn. 227, 240, 50 
Am.S.R. 80; Robinson y. Pennsylva- 
nia’ F. Ins: .Co:, .38 A.°320; 90 Me. 385, 
391; Fox v. Harding, 7 Cush. (Mass.) 
516, 520; Farnum v. Peterson-Beddick 
Go., 234 N.W. 646, 647, 182 Minn. 338; 
Minor v. Edwards, 12 Mo. 137, 140, 49 
Am.D. 121; Murmann v. Wissler, 92 
S.W. 355, 116 Mo.App. 397, 403; North- 
western Fire & Marine Ins. Co. v. 
Pollard, 238 P. 594, 596, 74 Mont. 142 
{eit Cye];. ce. M. Wade Mfe- Co... v. 
Lefkowitz, CN: Ci) -168 SiR. 517,519; 
Danville Lumber & Mfg. Co. v. Galli- 
van Bldg. Co., 97 S.E. 718, 720, 177 N.C. 
103; Futrell v. Martin, (Tex.) 40 S. 
W.(2d) 946, 947; Adams v. A. A. Paton 
& Co., (Tex.) 173 S.W. 546, 547; Mis- 
souri, etc., R. Co. v. Hendricks, 108 
S.W. 745, 49 Tex.Civ.App. 314, 319; 
_ Jensen v. Hinckley, 185 P. 716, 717, 55 
Utah 306; Mayo v. Claflin, 106 A. 653, 
655, 93 Vt. 76; Gafford v. Globe Trans- 
fer & Storage Co., 128 P. 228, 230, 71 
Wash. 204; Nelson vy. Caddo-Texas 
Oil Lands Co., 186 N.W. 155, 156, 176 
Wis: 327: Fraser v. Actna L. Ins. Co., 
90 N.W. 476, 114 Wis. 510, 523. 


98 Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
80. 


99. Colbath v. H. B. Stebbins Lum- 
ber Co., 144 A. 1, 4, 127 Me. 406. 


“It is for the jury to say what 
. . . his words, acts or nonaction 
under the circumstances naturally 
and logically indicate to have been 
his intention, whether they show a 
voluntary choice not to claim a right 
or a voluntary abandonment of it.” 
Colbath vy. H. B. Stebbins Lumber Co., 
supra. 

1. Northwestern Fire & Marine 
Ins. Co. v. Pollard, 238 P. 594, 596, 74 
Mont. 142 [cit Cyc]; Danville Lum- 
ber & Mfg. Co. v. Gallivan Bldg. Co., 
97 S.E. 718, 720, 177 N.C. 103 [quot H. 
M. Wade Mfg. Co. v. Lefkowitz, (N. 
CMe GSS ok Lp LON wer DAS el me 


4Mtna L. Ins. N.W. 476, 114 
Wis. 510, 523. 

2. Mayo v. Claftin, 106 A. 653, 655, 
93) Vitact.6. 

[a] Where intent to waive “is ex- 
pressed or necessarily implied from 
agreed or  uncontroverted facts,” 
waiver may be determined as a ques- 
tion of law. Goodwin v. Abilene 
sete Bank, (Tex.) 20 S.W.(2d) 1090, 
1092. 


Co., 90 


8. Grippo v. Davis, 104 A. 165, 166, 
92 Conn, 693. 

4. Mayo v. Claflin, 106 A. 653, 655, 
93 Vt. 76; Nelson v. Caddo-Texas 
Oil Lands Co., 186 N.W. 155, 156, 176 
Wis. 327. 


5. Hartford First Nat. Bank v. 
Hartford L., ete., Ins. Co., 45 Conn. 22, 
44; Farnum v. Peterson-Beddick Co., 
234 N.W. 646, 647, 182 Minn. 338; 
Clark v. Dye, 197 N.W. 209, 212, 158 
VGA a ded. 


[a] For example, the intent to 
waive appears as a matter of law in 
the “case of an unconditional accept- 
ance of a premium on a policy of in- 
surance after it has lapsed for non- 
payment of the premium at the prop- 
er time or for any other cause to the 
knowledge of the company. ibe S 
otherwise where payment is accepted 
conditionally. In the former case the 
attitude of the insurer is inconsistent 
with any other theory than that it 
consents to a continuance of the pol- 
icy. In the latter case its attitude 
may be inconsistent with any other 
theory than that it does not consent to 
such continuation except upon some 
condition agreed upon.”’’ Hartford 
First Nat. Bank y. Hartford L., etc., 
InsyCo., 45 “Conn. 22; *44, 


6& See supra § 1. See also § 2. 


7. G. S. Johnson Co. v. Nevada 
Packard Mines Co., 272 F. 291, 306. 
See Smith v. Phillips Nat. Bank, 96 A. 
217, 219, 114 Me. 297 [quot Colbath v. 
H. B. Stebbins Lumber Co., 144 A. 1, 5, 
127 Me. 406] (“if the renunciation of 
the waiver would work to the injury 
or diSadvantage of another, who re- 
lied upon it, the party making the 
waiver is estopped to deny it’); Lord 
Const. Co. v. Edison Portland Cement 
Cor lS SaN. Eu, 3195) 40s sok BING We 4k 
(“when established [of waiver], an 
estoppel may be based thereon which 
bars the subsequent assertion of that 
right’). 

8. Bishop Contracts [quot Mitchell 
v. Kemp & Burpee Mfg. Co., 218 F. 
843, 846; Marine Iron Works v. Wiess, 
148 F..145, 153, 78 C:C.A. 279; Cable 
Vane Samluinet ins Co,.4 dat oR. 1 Onegai, 
49 C.C.A. 216; Pokegama Sugar Pine 
Lumber Co. v. Klamath River Lum- 
ber, ete., Co., 96 BH. 34, 54; Smiley v. 
Barker, 83 F. 684, 687, 28 C.C.A. 9; 
United Firemen’s Ins. Co. v. Thomas, 
82 F. 406, 409, 27 C.C.A. 42, 47 L.R.A. 


to the contrary.® 

[§ 14] J. Effect of Waiver. 
nitions of “waiver,” it has been said, are not to be 
understood as implying that any voluntary or inten- 
tional relinquishment of a known right is necessari- 
ly effective,® and, it has been stated, that the binding 
effect of a waiver by conduct is the fact that the 
complaining party, in reliance upon words and acts, 
is misled to his detriment,’ generally, where one, in 
possession of any right, has waived it, he is pre- 
cluded from claiming anything by reason of it aft- 
erwards,® and, once waived, the right is gone for- 


Although the defi- 


450; Southwest Cotton Co. v. Valley 
Bank;* 227) P. -986, 988, 26° Ariz) = 550% 
Charlotte Harbor, ete., Co. v. Burwell, 
48 So. 213, 56 Mla. 217, 229; Ohio Val- 
ley Buggy Co. v. Anderson Forging 
Co.;) 81 Nee. 574, 5485, 16 Sind se soo wo 
Ann.Cas. 1045; Kenefick v. Shumaker, 
116 N.E. 319, 322, 64 Ind.App. 552; 
Shedd y. American Credit indemnity 
Co., of New York, 95 N.H. 316, 318, 48 
Ind.App. 23; Bucklen v. Johnson, 49 
N.E. 612, 19 Ind.App. 406; Ford v. 
Ott, 173 N.W. 121, 124, 186 Iowa 820; 
Mettner v. Northwestern Nat. I. Ins. 
Co., 103 N.W. 112, 127 Iowa 205, 210; 
Fox v. City of Monroe, 131 So. 483, 
484, 15 La.App. 192; Colbath v. H. 
B. Stebbins Lumber Co., 144 A. 1, 4, 
5, 127 Me. 406; Smith v. Phillips Nat. 
Bank, 96 A. 217, 219, 114 Me. 297; 
Stewart v. Leonard, 68 A. 638, 103 Me. 
128, 132; Marquette County Sav. Bank 
v. Koivisto, 127 N.W. 680, 682, 162 
Mich. 554; Burnham vy. Interstate 
Casualty Co., 75 N.W. 445, 117 Mich. 
142, 153; Wolf v. Shulz Folding Box 
Co., (Mo.) 44 S.W.(2d) 866, 869; Hayes 
v. Manning, 172 S.W. 897, 907, 263 Mo. 
1; Henderson v. Koenig, 91 S.W. 88, 
93, 192 Mo. 690; Williams v. Chicago, 
ete., R. Co., 54 S.W. 689, 699, 153 Mo. 
519; Springfield Gas & Electric Co. 
v. Southern Surety Co. of Oklahoma, 
(Mo.App.) 250 S.W. 78, 80; Francis 
v. Supreme Lodge A. O. U. W., 130 S. 
W. 500, 150 Mo.App. 347, 355; Reed 
v. Bankers’ Union of World, 99 S.W. 
55, 121 Mo.App. 419, 426; Murmann 
v. Wissler, 92 S.W. 355, 116 Mo.App. 
397, 403; Danville Lumber & Mfg. Co. 
v. Gallivan Bldg. Co., 97 S.E. 718, 720, 
177 N.C. 103; Liverpool, etc., Ins. Co. 
v. Richardson Lumber Co., 69 P. 938, 
11 Okl. 585, 625; Eichelbaum v. Klaff, 
99 S.E. 721, 722, 125 Va. 98]; Jones v. 
Della Maria, 191 P. 943, 944, 48 Cal. 
App. 171; Templer v. Muncie Lodge, 
I. O. O. F., 97 N.E. 546, 549, 50 Ind. 
App. 324. 


“As to waiver, it is difficult to say 
precisely what is meant by the term 
with reference to the legal effect. A 
waiver is nothing unless it amounts 
to a release.” 


Per Sir Wm. Grant, M. R., in Stack- 
house v. Barnston, 10 Ves.Jr. 453, 466, 
32 Reprint 921. 


[a] “Where the grantor does any 
act inconsistent with his reliance up- 
on the condition, his act amounts to 
a waiver of the condition, so as to pre- 
clude him from afterward availing 
himself of the forfeiture.” Sanitary 
Dist. of Chicago v. Chicago Title & 
sear Coy, LIGXN. BY L6t> 168 5278 Tk 


[b] Substituted contract distin- 
guished.—"‘A contract covering the 
same subject-matter renders void all 
the correlative rights and liabilities 
of the parties to the original instru- 
ment, while a waiver is a mere relin- 
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ever,®? and cannot be recalled or reclaimed;*° even 
in the absence of any consideration therefor or of 
any change of position by the party in whose favor 
the waiver operates.t1 A waiver generally operates 
in like manner as an estoppel on the party who 
waives.!2 Accordingly, a waiver is a legal defense.** 
The waiver of an act, it has been stated, 1s equiva- 
lent to an admission that it has been performed and 
is, in a sense, evidence of performance.'* 


Waiver of remedy. The waiver of one of several 
remedies, or the waiver of a remedy as against one 
of several parties, does not extinguish the right.t° 
As used in a provision of a workmen’s compensation 
act,'® relative to awards for injuries subject to ad- 
miralty, waiver imports a concurrent evidence of 
intention having the force of an agreement to for- 
go one set of remedies and abide by another, and un- 
til that intention is announced by all who partici- 
pate, a waiver by any one of them is inchoate and 
revocable.17 


*WALK.1® [§ 1] A. As Noun. 


quishment of such rights as are ex- 
pressly waived.” Wood vy. Brighton 
Mills, 297 F. 594, 600. 


A place fit to 
tiaec v. Rooks 


Ill. 196. 


9. Jones v. Della Maria, 191 P. 943, 14. 
944, 48 Cal.App. 171; Templer v. Mun-|Co. of New York, 
cie Lodge, I. O. O. F., 97. N.H. 546, 549, | 1000, 10038. 
50 Ind.App. 324; Libby v. Haley, 39 a5: 


Creek Evangelical 
Lutheran Church, 147 N.E. 53, 55, 316 


Santino v. Great American Ins. 


White v. Nashville, etc., R. Co., 


WAIVER—WALK 


walk in, or laid out or set apart for walking;*® and 
hence includes a crosswalk or sidewalk.?° 


[§ 2] B. As Verb—l. In General. A word 
which, from its derivation,?! has been said to have 
many ’ shades of meaning,?? although its ordinary or 
primary meaning is to advance by steps; to move 
along on foot.?* 


In railroad parlance. To move, used in describing 
the movement of an engine, without any action by 
the operatives, after it has been brought to a stop.** 


Phrases: ‘Walk carelessly into the place of pos- 
sible danger,’?> and “walks thoughtlessly upon the 
track” ;?® and also “ ‘walked’ upon the highway.”?* 


[§ 3] 2. Walking?’-2°—a. In General. Proceed- 
ing on foot.®° In statutes safeguarding human safe- 
ty, as in the case of persons “walking” in highways, 
streets and the like,*1 it has been said that the term 
should be given a meaning sufficiently liberal to ef- 
fectuate the apparent purpose of the statute,®? and 
hence has been said to include creeping,** hopping, 
jumping,*®® running,?® skating,?? skipping®® or 
About, across, along, near, on or up- 

on:—Continued 

Railroad premises see Accident In- 

surance §§ 153-158; Railroads §§ 
1878, 1916, 2105-2179, 2194-2226. 
Street’ see Municipal Corporations 


§§ 1851-1861, 3868, 3869. 
Street car track see Street Rail- 


(Nev.) 9 P.(2d) 


A. 1004, 91 Me. 331, 333 [quot Jones 
v. Savin, 97 A. 591, 592;-29 Del. 180]. 


10. Champion Spark Plug Co. v. 
Automobile Sundries Co., 273 F. 74, 
79; U. S. Fidelity & Guaranty Co. v. 
Miller, 34. S.W.(2d) 938, 940, 237 ‘Ky. 
43) (6 Aulsk. 25) Brix vy. American 
Widelity Co., of Montpelier, Vt., 153 
S.W. 789, 792, 171 Mo.App. 518; Kier- 
nan vy. Dutchess County Mut. Ins. Co., 
44 N.E. 698, 150 N.Y. 190, 195; Schif- 
ferdecker v. Busch, 225 N.Y.S. 106, 
111, 130 Mise. 625. See Aron v. Rialto 
Realy, CO.410.0-7Au, 30 94 04150100 Ne Ss 
Eq. 513 (‘‘where a party relinquishes 
a known right awarded him by con- 
tract, he cannot, without the consent 
of his adversary, reclaim it’’). 


{a] “Waiver of a ground of for- 
feiture by treating the contract 
thereafter as a continuing obligation 
partakes of the principle of election 
and, like an election, cannot be re- 
tracted.” U. S. Fidelity & Guaranty 
Co. v. Miller, 34 S.W.(2d) 938, 940, 
237 Ky. 43, 76 A.L.R. 12. 


11. Justice v. Burgess, 52 S.W.(2d) 
720, 723, 244 Ky. 774; U. S. Kidelity 
& Guaranty Co. v. Miller, 34 S.W.(2d) 
938, 940, 237 Ky. 43, 76 A.L.R. 12. 


12. Loftis v. Mutual Life Ins. Co., 
114. P) 184, 38 ' Utah 532, 558 [quot 
Progress Spinning and Knitting Mills 
Co. v. Southern Nat. Ins. Co., 130 .P. 
63, 65, 42 Utah 263, 45 L.R.A.N.S. 
122]. 

[a] Constitutional or statutory 
provision.—Where a party has waiv- 
ed a constitutional or statutory pro- 
vision for his benefit, he will be es- 
topped from setting them up or claim- 
ing them. Herman Estoppel [quot 
State v. Vaughn, 79 S.E. 312, 315, 95 
S.C. 455]. See Ferguson v. Landram, 
5 Bush (Ky.) 230, 241, 96 Am.D. 350 
(after haying voluntarily waived a 
constitutional benefit by participat- 
ing in the procurement of the passage 
of a statute, and receiving the benefits 
under it, a party will be estopped from 
denying ‘its constitutionality, although 
the law may be unconstitutional and 
invalid as to other persons). 


13. First Lutheran Church of Pon- 


7 Heisk. (Tenn.) 518, 534. 

16. See Workmen’s Compensation 
Acts [40 Cyc 2881 et seq]. 

17. Fitzgerald v. Harbor Lighter- 
age Co., 155 N.E. 74, 76, 244 N.Y. 132. 

18. Duty and liability as to see 
Municipal Corporations §§ 1772-1774, 
2297-2299. 

19. Century D. 

20. Ottawa v. Green, 
Kan. 214, 218. 

“Crosswalk” 17 C.J. p 386. 

“Sidewalk” 58 C.J. p 712. 

21. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 89 [cit Skeat Ety- 
mological D.] (the verb springs from 
the Anglo-Saxon .word ‘‘wealcan,”’ 


83 P. 616, 72 


meaning ‘‘to roll, toss oneself about, 
roll about”). 
“Roll” 54. C.J. p 1101. 


22. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 89. See also infra 
§ 3 text and notes 33—40. 


23. Webster New Int. D. 
“Advance” 2 C.J. p 33. 
“Step” 60 C.J. p 31. 


24. St, Louis, I. M. & S. Ry. Co. v. 
Fisher, 97 S.W. 279, 80 Ark. 376, 378. 


“Move” 42 C.J. p 1410. 


25.) Chicago wik als oats a ar OO. ea 
Houston, 95 U.S. 697, 702, 24 L.Ed. 
542. 

26. See cases infra this note. 


[a]. Meaning of phrase.—‘“ ‘Walks 
thoughtlessly upon the track’ means 
to take such step without due atten- 


tion’ and care.” Wheeler v. Oregon 
R. & Navigation Co., 102)°P. 347,° 16 
Idaho 375, 397 [cit Chicago, R. I & 


PP. R. Co. v. Houston, 95 U.S. 697, 702, 
24 L.Ed. 542}. 
27. White v. Edwards, 
560, 562, 222 Mich. 321. 
28-29. Walking: 
About, across, along, near, on or up- 
on: 


Highway see Highways §§ 410- 
423; Motor Vehicles §§ 778-801. 
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roads §§ 276-300, 318-321, 331- 
_ 858, 367-381, 391-397. 
Veo of Sunday laws see sunesy 


30. Chicago Union Traction Co. v. 
Scanlon, 136 Il.App. 212, 221; Nord- 
man v. Mechem, 198 N.W. 586, 227 
Mich. 86, 90. 

31. See statutory provisions. See 
also Highways §§ 410, 422, 423; Motor 
Vehicles §§ 778-801. 

32. Nordman v. picehoey 198 N.W. 
586, 227 Mich. 86, 

33. Nordman y. 
586, 227 Mich. 86, 


34. Chicago Union Traction Co. v. 
Scanlon, 136 Ill.App. 212, 220. 

“Hop” 30 C.J. p 438. 

35. Nordman-v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. 

“Jump” 35 C.J. p 126. 

386. Chicago Union Traction Co. v. 
Scanlon, 136 Ill.App. 212, 220; Nord- 
man v. Mechem, 198 N.W. 586, 227 
Mich. 86, 90. 

“Running” 54 C.J. p 1111. 


37. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. See also Motor 
Vehicles § 800. 


[a] “Skating” compared.—In an 
action for damages for the death of a 
boy, killed by an automobile, while 
roller-skating on a public highway, 
the court, in holding that the boy was 
“wall king” within the meaning of a 
statute “1 Comp. L. [1915] § 4818), 
governing the operation of motor 
vehicles “upon approaching a person 
walking in the roadway of a public 
highway,’’ discussed the words “walk” 
and ‘‘walking’’ and added: “In walk- 
ing one takes movement of the whole 
body into the operation; in skating 
one does no more. . . The boy 
was proceeding on ‘foot, ‘aided by roll- 
er skates. It used to be quite com- 
mon to say that one walking ‘takes 
shank’s horses.’ In roller skating the 
same ‘shank’s horses’ are employed.’”’ 
Nordman v. Mechem, 198 N.W. 586, 
227 Mich. 86, 89, 90. 


38. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. 


aan 198 N.W. 


*By CARLOS M. SANDOVAL (Walk—Wantonness inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WALK—WALNUT 


sliding,®® and even standing.*°® 


Phrases: “Quietly walking in the streets or else- 
where,’*! “unnecessarily walking or loitering,’’*? 
“unnecessarily walking or riding in the streets,’’*® 
“walking in the highway,”*! “walking in the road- 
way,”*® “walking on the Sabbath for exercise,’’*® 
“walking on the street,”47 “walking out of bounds,”*§ 
“walking, recreating and disporting themselves,”*® 
“walking with a member of the University,’’®° and 
“walking with an undergraduate.”>1 


[$ 4] b. Verbal Adjective. The participle “walk- 
ing’’ is also used adjectively as in the phrase “walk- 
ing distanee.’’>? 


[§ 5] c. Verbal Noun. While in a narrow sense 
the term may be restricted to progress made by use 
of heels and toes,°* it has been said that it is not al- 
ways to be construed in any such narrow sense, and 
that it may be applied to persons in motion,®* or 
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ing in the streets or fields,’’®* “unnecessary walk- 
ing,”>? “unnecessary walking in the streets, high- 
ways, fields, ete.,”°8 and “unnecessary walking or 
MLE e O°? 


WALL.*® Something which will stand by itself ;°* 
a work or structure of stone, brick, or other materi- 
als, serving to inclose a space, form a division, sup- 
port superincumbent weight, or afford a defense, 
shelter or security ;®” specifically one of the upright 
inclosing sides of a building or room,®* a part of a 
building,®* or a portion of a house.®® In mining par- 
lance, the word has been held not limited to the rib 
of mineral but to refer also to artificial walls.°° 


Phrases: “Boundary wall,”®? “common wall,’’®® 
“dividing, division, or divisional wall,’®® “joint 
wall,”?° “partition or partnership wall,”*+ “solid 
brick, stone or wooden wall,”*? “solid wall,”*? “wall 


in common,’’?* and “wall on the line’”’;*® also “wall- 


walking on heels and toes.°* 


Phrases: 


39. Nordman v. Mechem, supra. 
See also Motor Vehicles §§ 798-801. 
40. White v. Edwards, 192 N.W. 
560, 561, 222 Mich. 321. See Nordman 


v. Mechem, 198 N.W. 586, 227 Mich. 
86, 90. 
[a] Motion not indispensable.—In 


holding a pedestrian momentarily 
standing in road is included by term 
“walking” in statute declaring auto- 
mobilist’s duty “upon approaching 
one walking, etc.,’’ the court said: 
“Tt is insisted that, inas- 
much as the statute uses the word 
‘walking’ it should be limited in its 
application to persons in motion, and 
that plaintiff, not having been in mo- 
tion, but standing still beside the 
truck when struck, is not within its 
protection. We think such construc- 
tion too narrow.” White v. Edwards, 
192 N.W. 560, 561, 222 Mich. 321. See 
also Motor Vehicles §§ 787, 788. 

-“Standing” see Stand § 5. 

41. Hamilton v. City of Boston, 14 
Allen (Mass.) 475, 479, 480 (as not 
within prohibition of Sunday laws). 

42. Hamilton v. City of Boston, 
supra (within Sunday laws). 

43. Hamilton v. City of Boston, su- 
pra. 

44, Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. See also Motor 
Vehicles §§ 778-786. 

45. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 89, 93. See also 
Motor Vehicles §§ 778-786. 

46. Sullivan v. Maine Cent. R. Co., 
19 A. 169, 82 Me. 196, 198, 8 L.R.A. 


427; Davidson v. Portland, 69 Me. 116, 
Ut. St Amt Ra 253), O’Connell  v. 
Lewiston, 65 Me. 34, 39, 20 Am.R. 
673. See Barker v. Worcester, 29 N. 


FE. 474, 139 Mass. 74, 75; Hamilton v. 
City of Boston, 14 Allen (Mass.) 475, 
485. 

47. Chicago Union Traction Co. v. 
Scanlon, 136 Ill.App. 212, 221. 

48. Howard v. Blackford, Bh sled 
Law 777, 786 (by a prisoner). 


49. Hamilton v. City of Boston, 14 
Allen (Mass.) 475, 479. 

50. Ex p. Hopkins, 17 Cox C.C. 
444, 454. 

51. Ex p. Hopkins, supra. 

[a] Insufficient to charge immor- 
ality.—Ex p. Hopkins, 17 Cox C.C. 
444, 454, 

52. Cendon v. H. G. Hill Stores, 


131 So. 41, 171 La. 341, 346. 


“Unnecessary and unseasonable walk- 


bearing job,”’?® and “wall count, solid measure.”*7 


WALNUT.7® 


[a] Not limited to distance meas- 
ured along public streets.—An ordi- 
nance made it unlawful to have a pri- 
vate meat market within a specified 
“walking distance, from any public 
market,” but the commission council 
had granted a permit to construct a 
building for a grocery and a meat 
market in a certain location. The 
grocery and market were in separate 
buildings, with an alley between, and 
customers might enter the market 
either through the rear door of the 
grocery store or by way of a private 
alley at the side of the grocery store, 
by either of which routes it was fur- 
ther than the specified distance from 
a named public market. Against the 
argument that the term “walking dis- 
tance” should include only the dis- 
tance to be walked along and across 
publie streets, and not the distance 
traveled through a private alley or 
passage, the court held the term not 
to be thus limited but to include also 
the ‘walking distance’ through the 
private premises. Cendon v. H. G. 
Hill Stores, 131, So. 41, 171 La. 341, 
346. 

53. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. 

fa] Without artificial aids.—In 
distinguishing roller skating from 
walking, the court said: ‘In walking, 
the means of locomotion provided by 
nature are alone used.” Dis op in 
Nordman v. Mechem, 198 N.W. 586, 
227 Mich. 86, 94. 

54. White v. Edwards, 
560, 561, 222 Mich. 321. 

“Motion” 42 C.J. p 456. 

55. Nordman v. Mechem, 198 N.W. 
586, 227 Mich. 86, 90. 

56. Hamilton v. City of Boston, 14 
Allen (Mass.) 475, 479. i 

57. Hamilton v. City of Boston, 14 
Allen (Mass.) 475, 481. 

58. O’Connell y. Lewiston, 65 Me. 
34, 39, 20 Am.R. 673. 

59. Sullivan v. Maine Cent. R. Co., 
LOWA: 169,-170; 820Me. 196: 

60. See Adjoining Landowners § 
14 (wall as encroachment), §§ 31-34, 
39-49 (lateral support); Boundaries 
§ 110. See also Fences 25 C.J. p 1018; 
Party Walls 47 C.J. p 1321. 

61. Bradley v. Cuckfield, 64 L.J.Q. 
12d swale aware 

62. Century D. 

“Work”? [40 Cyc 2802]. 

“Structure” 60 C.J. p 665. 


192 N.W. 


63. Century D. 
“Room” 54 C.J. p 1102. 


64. Cornell v. Bickley, 52 N.W 
192, 85 Iowa 219, 221; Clark v. Lee 
70 N.B. 47, 185 Mass. 228, 225; Trues 
dell v. Gay, 13 Gray (Mass.) 311, 312; 
Slaughter v. Sunderland, 65 L.T.Rep. 
N.S. 250, 252; Bradley v. Cuckfield, 64 
Led Qype ol, coda. q 

[a] “Building” distinguished.— 
Truesdell v. Gay, 13 Gray (Mass.) 311, 
312 [quot Clark v. Lee, 70 N.E. 47, 185 
Mass. 223, 225]; Slaughter v. Sun- 
derland, 65 L.T.Rep.N.S. 250, 252. 

[b] “Walls” within meaning of 
fire protection ordinance.—Siaughter 
v. Sunderland, 65 1.T.Rep.N.S. 250, 
252; Badley v. Cuckfield, 64 L.J.Q.B. 
B71, 573. 

“Building” 9 C.J. p 683. 

65. Hoffman v. Kuhn, 57 Miss. 746, 
(51, 34- Am: Re49 di: 

“House” 30 C.J. p 472. 

66. Vandalia Coal Co. v. Coakley, 


111 N.E. 426, 184 Ind. 661, 669. See 
also Master and Servant § 490. 


67. See Building 9 C.J. p 683 note 
TOP eA 

68. See Party Walls § 1 text and 
note 5. 

69. See Party Walls § 1. 

70. See Party Walls § 1. 

71. See Party Walls § 1. 

72. Cornell v. Bickley, 52 N.W. 192, 


85 Iowa 219, 222. 

73. See Party Walls § 33. 

74 See Party Walls §§ 1, 16-23. 

[a] “Party wall’ synonymous.—. 
Lederer & Strauss v. Colonial Inv. 
Co., 106 N.W. 357, 130 Iowa 157, 158, 
8 Ann.Cas. 317. 


75. Cornell v. Bickley, 52 N.W..192, 
85 Iowa 219, 220. 


76. Schramme v. Lewinson, 110 N. 
Y.S. 599, 600, 126, App.Div. 279. “See 
also Master and Servant § 471. 


77. Long v. Davidson, 7 S.H. 758, 
AON Ca yO se, derb's 


[a] In bricklayers’ parlance the 
term has been construed as meaning 
that the space occupied by the doors 
and windows is to be included in the 
estimate as if built up with solid 
brick. Long v. Davidson, 7 S.E. 758, 
LOLAN. C2270) i75* 

78. See Customs Duties § 36 note 
78 [a] (7) (classified for tariff pur- 
poses). 
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WANDER. To ramble here and there without any 
certain course or with no definite object in view;*? 
to rove; 


to range about; 
stroll.8° 


to roam; 


“Wandering” as used in the definition of an estray, 
free of the care, control and custody of the owner, 
or where no one seeks, follows or claims.*! 


Phrases: “Tramping or wandering,’®? and 
dering about the streets.”’** 
WANE.’4 The beveled edge of a board sawn 


from a log especially noticeable in a slab-board.*> 


WANEY.*® 
of a log.§* 
Phrase: ‘Ship no waney stock.’’§ 


79. Webster D. [quot Guidoni v. 
Wheeler, 230 F. 93, 97].. See Ex p. 
Karnstrom, 249 S.W. 595, 597, 297 Mo. 
384 [cit Webster New Int. D.]. 

[a] “Moving from place to place 
in search of employment” distinguish- 
ed.— Ex p. Karnstrom, 249 S.W. 595, 
O97, 297 Mo. 384. 


; 80. Webster D. [quot Guidoni v. 

Forhecier, 23.0) eB 9839 Ne 

“Range” (as verb) see Range 6. 

» “Stray” 60 C.J. p 136. 
y 81. Roberts v. Barnes, 27 Wis. 422, 

25. 

“Estray” see Animals § 268. 
also Animals §§ 268-313. 

SZ evar wots) LCL OT 9)) - 3581 [quot 
Ex p. Karnstrom, 249 S.W. 595, 596, 
297 Mo. 384; Ex p. Taft v. Shaw, 225 
S.W. 457, 284 Mo. 531, 549]. 


83. Juneau (Alaska) City Ordi- 
nance No. 27 § 2 [quot Guidoni vy. 
Wheeler, 230 F. 93, 95]. 

84 See also Waney post. 

85. Burton v. Jennings, 185 F. 382, 
885, 107 C.C.A. 438. 

“Bdge” 19 C.J. p 1012. 

86. See also Wane ante. 


87. Burton v. Jennings, 185 F. 382, 
885, 107 C.C.A. 438. 

[a] Lumber held not “‘waney.”— 
In construing a contract for the sale 
of a specified quantity of lumber of 
a certain grade and size, providing 
no “waney” stock was to be shipped, 
the court held that lumber, although 
not absolutely square-edged through- 
cut its entire length, is not waney, 
within the meaning of a contract, 
where it would show no wane when 
cut down to the prescribed propor- 
tions. Burton v. Jennings, 185 F. 382, 
885, 10% C:C.A. 438. 


See 


88. Burton v. Jennings, 185 F. 382, 
B83, 107 C:C.A. 438: 

89. See also Desire 18 C.J. p 973; 
Lack 35 C.J. p 931; Necessity 45 C.J. 
p 585; Need 45 C.J. p 586; Require 
DACs. 690; Requirement 54 C.J. 
p, 692; Wish [40 Cye 2122]. 


90. Webster New Int. D. 
_ “Absence” 1 C.J. p 341. 

91. Schmidt v. O. K. Peas Cor; 
96 A. 963, 90 Conn. 217, 222 

“Deficiency” 18 C.J. p 465. 

92. Webster Int. D. [quot Tigger- 
man v. City of Butte, 119 P. 477, 44 
Mont. 138, 144]. 

“Failure” 25 C.J. p 430. 

93. Webster New Int. D. 

[a] “Naturally implies 
Schmidt v. O. K. Baking Co., 
968, 90 Conn. 217, 222. 


lack,”— 
96 A. 


Having a beveled edge, as the wane 


-WANDER—WANT 
WANT.*? 


to stray; to 
A Phrases: 


“wan- 


NT 


equity, 


able cause,’’?® 
prosecution,” !? 


“Tack” 35 C.J. p 9384. 

94. See Taylor’s Appeal, 11 A. 307, 
310, 7 Pa.Cas. 466. 

95. Webster New Int. D. See Con- 
ner’s Estate, 29 Pa.Dist. 636, 637. 


“Need” as noun see Need § 1. 


96. Tiggerman v. City of Butte, 
119 P. 477, 44 Mont. 138, 144. 


97. Warner v. Dunnavan, 
324, 325. 

98. Workmen’s Compensation Act 
(1913) (Pub. Acts [1913] ¢ 138 p 1743) 
§ 21 [quot Schmidt v. O. K. Baking 
Co., 96°A. 963, 90 Conn. 217, 221). 


99. Smith v. Day, 86 F. 62, 64. 


1. Schmidt v. O. K. Baking Co., 96 
A. 9638, 90 Conn, 217, 222. 


[a] “Deficiency in” not equivalent. 
—‘To construe ‘want of’ as synony- 
mous with ‘deficiency in’ is to force 
the words a long way out of their 
ordinary meaning.” Schmidt v. O. K. 
ane, Co., 96 A. 9638, 90 Conn. 217, 

[b] “ack or absence of” implied. 
—‘‘Want of’ naturally implies lack 
or absence of.’”’ Schmidt v. O. K. Bak- 
ing Co., 96 A. 963, 90 Conn. 217, 222. 


2. Wiley v. Wiley, 123 N.E. 252, 
257, 75 Ind.App. 456. See also Mar- 
riage §§ 12, 13. 

3. See Dismissal and Nonsuit § 92. 


4. Warner v. Dunnavan, 23 Ill. 324, 
325. See also Negligence §§ 1, 10. 


5. In re Killeen’s Estate, 165 A. 
34, 35, 310 Pa. 182. See also Bills and 
Notes §§ 1017-1023; Contracts §§ 242- 
244, 887-889. 

[a] “Failure of consideration” dis- 
tinguished.—In re Killeen’s Estate, 
165 A. 34, 35, 310 Pa. 182. 


* 6. Lent v. New York Cent. & H. R. 
R. Co., 24 NE. 653, 120 N.Y. 46%, 473. 
Hone v. Mammoth Min. Co., 75 P. 381, 
27 Utah 168, 176. 


Ae Patterson vy. Turner, 62 Ga. 674, 
d . 

[a] Two meanings of phrase and 
effect thereof.—(1) ‘‘‘Want of equity’ 
is a phrase which has two meanings. 
A bill may want equity because it 
presents a good case for a court of 
law, or because it preSents no case at 
all. Used in the former sense, the 
point is made that the complainant, 
by his own showing, does not need 
the aid of a court of equity; used in 
the latter, it signifies that he is en- 
titled to no redress in any court.” 
Patterson v. Turner, 62 Ga. 674, 677, 
678. (2) “If the cause is properly lo- 
cated territorially, and is one which 
the superior court in either of its two 
functions has jurisdiction, and a good 
case for either a judgment at law 


PRS IU 


[§ 


scarcity of what is needed or desired ;°° deficiency ; 
failure ;°? lack;°? necessity ;°4 need. Ee 


“Her want to exercise such care and 
precaution,”®® “ negligence’ and ‘want of care, 
‘no want, defect or inaccuracy of such notice, 
“such want of care as makes gross negligence, 
“want of,’! “want of age or understanding, 
of authority to bring suit,’*? “want of care, 
of consideration,”® 
“want of form, 
“want of issue,”?° “want of jurisdiction,’!! “want of 
ordinary attention, 
“want of ordinary care and skill,”1* “want of prob- 
“want of proper care,”?° 
“want of reasonable’ and proper 


or 
+91 


1] A. As Noun. Absence, 


99997 
1998 
99 
Zr oTiG 
M4 Cant 


“want of 
v9 


“want of due care,”® 


"8 “want of integrity, 


712 “want of ordinary care,”’!? 


“want of 


or a decree in equity is embraced in 
the bill, a motion made at the hear- 
ing to ‘dismiss the bill for want of 
equity comes too late, and should be 
overruled. If, however, the bill lacks 
equity in the larger and more com- 
prehensive sense, that is, if the bill 
is empty of any case, . . . @ mo- 
tion at the hearing to dismiss is no 
less effective for its overthrow than 
is a regular demurrer duly filed.” 
Patterson v. Turner, supra. See also 
Equity §§ 145-149 (objection to equi- 
ty jurisdiction because legal remedy 
is adequate), § 465 (as ground for 
demurrer); Injunctions § 565. 

8. Town of Barton v. Town of 
Sutton, 106 A. 583, 584, 938 Vt. 102. 

[a] Held not “want of form.”— 
A jurisdictional defect of parties ren- 
dering a proceeding absolutely void 
held not a “want of form,’’ under Gen. 
L. (1795) and not amendable. Town 
of Barton v. Town of Sutton, 106 A. 
583, 584, 93 Vt. 102. 


9. Bauquier’s Estate, 26 P. 178, 
532, 88 Cal. 302, 307. 
10. Hertz v. Abrahams, 36 S:E. 


409, 110 Gal 707, 4011, 50 ARAL. 362° 


11. See Dismissal and Nonsuit §§ 
93, 94. 
12. White v. Dresser, 135 Mass. 


150, 152, 46 Am.R. 454. 

[a] As “want of ordinary care.”— 
“Want of ordinary attention to the 
rights of the plaintiff’ is want of or- 
dinary care.” White v. Dresser, 135 
Mass. 150, 152, 46 Am.R. 454. 


13. Smith v. Day, 86 F. 62, 64; 
Egbert v. St. Paul F. & M. Ins. Co., 
71 EF. 739, 741; The Farmer v. Me- 
Craw, 26 Ala. 189, 208, 62 Am.D. 718; 
Morse v. Douglas, (Cal. App.) 290 P. 
465, 468; White v. Dresser, 135 Mass. 
150, 152, 46 Am.R. 454; Johnson v. 
Herring, 300 PB. 535, 588, 89 Mont. 420; 
Camp v. Alleghany County, 106 A. 314, 
316, 263 Pa. 276; Hone v. Mammoth 
Min. Coins 0b. te. 381, 27- Utah 168, 175. 
See also Negligence §§ 35, 51-82. 


14. Egbert v. St. Paul FE. & M. Ins. 
Con TL Eye oe TA 


[a] Construed in warranty con- 
tained in “Tower’s Liability” policy. 
—Egbert v. St. Paul F. & M. Ins. Co., 
TALE ei SO suai 


15. See Malicious Prosecution §§ 
26-58. See also False Imprisonment 
§§ 8, 36-39, 134-140, 154, 159; Prob- 
able Cause 50 C.J. p 420; and cross 
references thereunder. 

16. Jones v. Carey, 31 A. 976, 14 
Del. 214, 216. See also Negligence §§ 
ALO So. 

7 sate Dismissal and Nonsuit §§ 
110-121 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


eare,”1®§ “want of reasonable care,”!® “want of re- 
pair,”?° and “want of understanding 3771 also “wants 
“wants or needs.”23 


and necessities,”?? anc 


[§ 2] B. As Verb. 


Rhrasessee COA yea 


It has been said that the pri- 
mary meaning of the word is to feel the need of ;2* to 
lack ;*° to need or require.*® It has also acquired the 
secondary y meaning of to desire or wish,?? and often, 
in common speech, to command or direct. ag 


[specified goods] they may 


WANT 


one 
sums 
or need,’’?8 


[named person] . 


want,”’*° “Gf he should want for his support to sell 


18. Warner v. Dunnavan, 23 Ill. 
324, 325. 
[a] “Want of care” equivalent.— 


Warner v. Dunnavan, 23 Ill. 324, 325. 


19. Lent v. New York Cent. & H. 
OR. -Co., 24 UN 658), 120 NYO 467! 
473; Hone v. Mammoth Min. Co., 75 
PB. 381,227 Utah 168,176: 

20. Gregoire v. City of Lowell, 148 
N.E. 376, 253 Mass. 119, Valvo- 
line Oil Co.,v. Town of Winthrop, 126 
N.E. 895, 235 Mass. 515, 521. See also 
Highways §§ 447-456. 


[a] “Defect” equivalent.—Gregoire 
v. City of Lowell, 148 N.E. 376, 253 
Mass. 129, 0121. Valvoline: Oil) Coz) v- 


Town of Winthrop, 126 N.E. 895, 235 
Mass. 515, 521 (both cases defining 
“defect” or ‘‘want of repair’? in the 
same terms). 

21. Wiley v. Wiley, 123 N.B. 252, 
256, 75 Ind.App. 456. See also Mar- 
riage §§ 14-17. 

As constituting incompetency to 
act as administrator or executor see 
Executors and Administrators § 69 
(executor), § 133 (administrator). © 


22. Taylor’s Appeal, 11 A. 307, 310, 
7 Pa.Cas. 466. 

“Necessity” 45 C.J. p 585. 

23. Conner’s Estate, 29 Pa.Dist. 
636, 637. 

24. Webster New Int. D. [quot 
Southeastern Land Co. v. Clem, 39 8. 
W.(2d) 674, 676, 239 Ky. 417]. 


Boao’ Conner’s Estate, 29 Pa.Dist. 


26. Hull v. Culver, 34 Conn. 403, 
405; Rindge v. Judson, 24 N.Y. 64, 
72; Gates v. McKee, 13 N.Y. 232, 234, 


64 Am.D. 545; Conner’s Hstate, 29 Pa. 


Dist. 636. See Tracy v. Elizabeth- 
town, Ty, & ©Bo1S2 Re Co:; $0) Kays 259, 
267, 3 Ky.L. 813. 


[a] “Need” contrasted.—‘To ‘want’ 
has acquired the secondary meaning 
of to wish or desire. In 
common speech this secondary mean- 
ing is quite as frequent as the other. 
To ‘need’ on the contrary, has’ retain- 
ed its original signification.’’ Con- 
ner’s Estate, 29 Pa.Dist. 636, 637. 


“Need” as verb see Need § 2. 
“Require” 54 C.J. p 690. 


27. Webster D. [cit In re Blanch’s 
Will, 214 N.Y.S. 565, 568, 126 Misc. 
421 (where, it»is said ‘“This_is the 


usual way in which this word is in- 
terpreted”’)]; Webster New Int. D. 
[quot Southeastern Land Co. v. Clem, 
389 S.W.(2d) 674, 676, 239 Ky. 417]; 
Bowling v. Chambers, r(igiem See RK wi). 20 
Colo: Applies) Hull lv. Culver, 34 
Conn. 403, 405; Barney v. Hayes, 29 
P. 282, 11 Mont. 571, 576, 28 Am.S.R. 
495; Conner’s Estate, 29 Pa.Dist. 636. 
See In re Blanch’s Will, 214 N.Y.S. 
565, 570, 126 Misc. 421; Rubens v. 
Rubens, DA NEE Coastal 101 Wash. 675, 
679. But see Tracy v. Elizabethtown, 
ete, Bi Co.jc 800K yi 259; 267; -3 Kyl: 
813; Sellers v. Myers, 56 Pa.Super. 
207, 214. 

[a] Not on whim or caprice.—-In 
construing the termination clause of 


lease for definite term, providing that 
“lessee agrees to surrender posses- 
sion of the [leased premises ] ‘ 

at any time upon six months notice 
from the lessor that possession is 
wanted in the event that he wants to 
and does improve the premises, or in 
the event that he sells his right to 
the property and the purchaser wants 
to and does improve the premises, or 
wants possession for his own usé,’ 

the court said: ‘‘The word ‘wants’ is 
not satisfied by a mere whim or ca- 
price. It means ‘to feel the need of’; 
‘to desire.’” Southeastern Land Co. 
v. Clem, 39 S.W.(2d) 674, 676, 239 
Ky. 417. 

[b] Precatory and not mandatory 
word.—In re Blanch’s Will, 214 N.Y. 
S. 565, 569, 126 Mise. 421. See also 
Wills [40 Cyc 1404, 1405, 1734 et seq]. 

[c] “Wanted” not synonymous 
with “desired.”—In construing a char- 
ter authorizing the directors of a rail- 
road company, or their agents, to 
agree for the purchase of property 
“which may be ‘wanted’ for the con- 
struction or repair of said road” and 
on failure to agree providing the pro- 
cedure for condemnation, the court 
said: “The mere fact that the appel- 
lee [railroad company] alleged that 
it desired the property was insuffi- 
cient to skow that there was a neces- 
sity for taking it, or that the pur- 
pose was public, as the word ‘wanted’ 
as used in the charter, is not synony- 
mous with ‘desired.’” Tracy v. Eliza- 
bethtown, L. & B. S. R. Co., 80 Ky. 
259) 261, 3 Kyi. ols: 


“Desire” 18, C.J. jp 973. 
“Wish” [40 Cyc 2122]. 
28. Barney v. Hayes, 29 P. 282, 11 


Mont. 571, 576, 28 Am.S.R. 495; Sell- 
ers v. Myers, 56 Pa.Super. 207, 214. 
See In re Branch’s Will, 214 N.Y.S. 


565, 570, 126 Misc. 421. 


[a] Mandatory and not precatory 
word.—In re Blanch’s Will, 214 N.Y. 
S. 565, 570, 126 Misc. 421; Sellers. v: 
Myers, 56 Pa.Super. 207, 215. See al- 
so Wills [40 Cyc 1404, 1405, 1734 et 
seq]. 

“Command” 11 C.J. p 1237. 

“Direct” as verb see Direct § 3. 

“Mandatory” 38 C.J. p 955. 

“Precatory” 49 C.J. p 1317. 

29. McCaw Mfg. Co. v. Felder, 41 
S.E. 664, 666, 115 Ga. 408; Bailey v. 
Austrian, 19 Minn. 535. See Tarbox 
v. Gotzian, 20 Minn. 139. 


[a] Held insufficient to satisfy re- 
quirement of “mutuality” in a con- 
tract. Bailey v. Austrian, 19 Minn. 
535 [cit McCaw Mfg. Co. v. Felder, 
41 S.E. 664, 666, 105 Ga. 408]. 


30. Hull v. Culver, 34 Conn. 403, 
405. 
31. Rubens v. Rubens, 172 P. 831, 


101 Wash. 675, 678. 

32. Bowling v. Chambers, 77 P. 16, 
19, 20 Colo.App. 113. 

[a] Insufficient as instruction or 
notice to sue.—Where a surety, in an 
action against him on his obligation, 
defended on the ground that he had 


Pa 
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any part or the whole of it,’’?° “if second party should 
want the partnership dissolved.’’*? 
kere OSA Areas ERO exo, 89 IL Guehay A 
not to withdraw more than . . . 
month,”** “I want my estate to pay,”?> “I want 
. . mass said [at stated intervals],’°° “such 
as she shall want or require,’’?? “want 
“want or require,’?® “what I want is for 
you to change my will,’*° and “what stock . . 


“T want it set- 
[legatee | 
[named sum] per 


. may want hereafter” ;*1 also 


given the creditor notice to sue the 
principal debtor on the original note, 
and testified that he said to the hold- 
er, “I want it settled, and I told Mr. 
B. [creditor] plainly that I wanted it 
settled,” the court said: “This comes 
far short of being a notice or request 
to forthwith proceed and collect the 
note, and may be said to be simply 
the expression of a wish or desire, 
which every honest man would enter- 
tain with reference to a pecuniary 
obligation resting upon him.” Bow- 
ling v. Chambers, 77 P. 16, 19, 20 Colo. 
App. “11/3: See also Principal and 
Surety §§ 287-301. 

33. Sellers v. Myers, 56 Pa.Super. 
207, 214. 


[a] “EZ direct it to go’ compared. 
a v. Myers, 56 Pa.Super. 207, 


34, In re Blanch’s Will, 214 N.Y.S. 
565, 567, 126 Misc. 421. See also Wills 
[40 Cyc 1404, 1405, 1734 et seq]. 

35. In re Blanch’s Will, 214 N.Y.S. 
565, 567, 126 Mise. 421. 


36. In re Blanch’s Will, supra. See 
also Wills ue Cye 1404, 1405, 1734 
et seq]. 


37. .Cofin we Watson, 79> Ans 215s 
28) ND Eg. 30's 

fad e“Suchixsums 4... eels Se 
may need’” equivalent.—Coffin v. 
iterate T9-A. 275, 2r85 18 ON Sea: 
vo . 

38. Conner’s Estate, 29 Pa.Dist. 
636, 637. 

39.7 Coffin v. - Watson. 19 -Asa2. toe 
207, 408 Ned dog. 30%. 

[a] “Be necessary” equivalent.— 
Coffin v. Wiatson, 79) A. 275,277 78 
N.J.Eq. 307 (in bequest to ‘widow of 


sums she might “want or require’ for 
stated purposes). 

[b] “Need” equivalent.—Coffin v. 
Watson, 79 A. 275, 277, 78 N.J.Eq. 307 
(in bequest to widow of sums she 


might “want or require’ for stated 
purposes). 
[c] “Wish or desire” not equiva- 


lent.—Coffin v. Watson, 79 A. 275, 278, 
78 NJ. Eq. 307. 


40. Barney v. Hayes, 29 P. 282, 11 
Mont. 571, 575, 28 Am.S.R. 495, 27 P. 
384, 11 Mont. 99, 104. 


41. Gates v. McKee, 13 N.Y. 232, 
234, 64 Am.D. 545 [quot Rindge v. 
Judson, 24 N.Y. 64, 72]. 


fa] In contract 
count.—Where one 
chant, on behalf of one of Such mer- 
chant’s customers, “I will be respon- 
sible for what stock M. E. McK., [the 
customer ] - may want  here- 
after to the amount of [specified 
sum ],’”’ the court in construing it as 
a contract of guarantee, said: ‘The 
words ‘may want’ are significant as 
to the character of the future deal- 
ings in contemplation, and they mean 
the same thing as may ‘need or-re- 
quire’ or may have occasion for. 
The following paraphrase 

would appear to me to express its 
true meaning: ‘Sir, I will be responsi- 
ble to the amount of [sum specified] 


guaranteeing ac- 
wrote to a mer- 
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“all the Lake Superior pig-iron wanted by them,’?? 
“may be ‘wanted’ for the construction . . . of such 
road,’”’*® “possession is wanted,’’*# “to be delivered in 
carload lots as wanted,”*> and “wanted or requir- 
ed”;*® also “wanting a pilot,’4* and “wanting in any 
material particular’;#® and also “wants possession 
for his own use,’’*® and “wants to and does improve 
the premises.’’>°® 


WANTAGE. A deficiency in bottles, which, hav- 
ing once been filled and corked, are found partly 
empty, while the bottles are still whole and the corks 
in their places;°! what is lost by evaporation in the 
storage of whisky and what soaks into the barrels.° 
The term has also been defined by the board of gen- 
eral appraisers as the difference between the ¢a- 
pacity of a cask or bottle and the quantity of wine 
or liquor which is usually placed in it, according 
to the eustom of trade, a certain vacaney being 
allowed for the expansion of such wines and liq- 


uors.°? “Wantage” is sometimes called “outage,’’*4 
or “ullage.”*5 
WANTON.®°® It has been said that the word has 


no peculiar legal significance,®* that it is somewhat 
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indefinite in its meaning;®* and that it has various 
meanings depending on the connection in which it 
is used.°® It has been defined in one sense as mean- 
ing extravagant, lewd, licentious, or wandering or 
roving in gaiety or sport;®° frolicsome, loose, play- 
ful, or sportive.°t When used to characterize wrong- 
ful conduct,®? it has been said that the word, and its 
cognate words “wantonly” and ‘wantonness,” mean 
and are applicable to acts or omissions involving a 
reckless disregard of the safety of others,®°* and that 
primarily the term relates to the resulting injury 
rather than to the mere act or omission;°* and, al- 
though it has been said that it is not an apt adjective 
in describing negligence, nevertheless when so used, 
the expression imports both wantonness and negli- 
gence;°* so that it may be used to express foolhardi- 
ness, gross carelessness, or negligence, heartlessness, 
maliciousness, reckless disregard of the right of 
others, or recklessness;°* and accordingly the word, 
as used in certain connections, has been defined va- 
riously as meaning careless;°? careless of conse- 
quences, and yet without settled malice;®® charac- 
terized by extreme recklessness, foolhardiness, or 
heartlessness;°° cruel;*° done needlessly,“1 of a 


for whatever amount of materials in 
his line, M. E. McK. may at any time 
hereafter require.’’’ Gates v. McKee, 
13, N.Y. 232, 234, 64 Am.D. 545. See 
also Guaranty §§ 98-100. 

42. Bailey v. Austrian, 19 Minn. 
535 [quot'McCaw Mfg. Co. v. Felder, 
41 S.E. 664, 666, 105 Ga. 408, and cit 
Tarbox v. Gotzian, 20 Minn. 139]. 


43. Tracy v. Elizabethtown, L. & 
B. S. R. Co., 80 Ky. 259, 260, 3 Ky.L. 
813. 

44. Southeastern Land Co. v. Clem, 
39 S.W.(2d) 674, 675, 239 Ky. 417. 

45. McCaw Mfg. Co. v. Felder, 41 
S.E. 664, 665, 115 Ga. 408. 

46. Coffin v. Watson, 
278, 78 N.J.Eq. 307. 

47. Lucey v. Ingram, 6 M.&W. 302, 
812, 151 Reprint 424. \ 

48. Bills of Exchange Act (1882) 
(45 & 46 Vict. ec 61) § 20 [cit McDon- 
ald v. Nash & Co., [1924] A.C. 625, 


19 “AL 205; 


632]. See also Bills and Notes §§ 313- 
322. 
49. Southeastern Land Co. v. Clem, 


39 S.W.(2d) 674, 676, 239 Ky. 417. 


{a] In termination clause of lease. 
—The text phrase as used in the ter- 
mination clause of a lease providing 
that “lessee agrees to surrender pos- 
session 2 ». “upon. “six -months 
written notice from the lessor 
in the event that he sells f 
and the purchaser . wants pos- 
session for his own use” held not to 
render the lease terminable at will by 
lessee upon the required _ notice. 
Southeastern Land Co. v. Clem, 39 
S.W.(2d) 674, 676, 239 Ky. 417. 


50. Southeastern Land Co. v. Clem, 
supra. 
51. Cory v. Boylston F. & M. Ins. 


Co., 107 Mass. 140, 144, 9 Am.R., 14. 


[a] Arising from leakage.—In con- 
struing an exception for loss by leak- 
age in a marine insurance policy, the 
court said: “When bottles which have 
once been filled and corked are found 
partly empty, while the bottles are 
still whole, and the corks in their 
places, the deficiency, whether called 
‘ullage,’ or ‘wantage,’ or by any oth- 
er name, can only have arisen from 
leakage.’ Cory v. Boylston Ff. & M. 
Ins. Co., 107 Mass. 140, 144, 9 Am.R. 
14. See also Marine Insurance § 325. 


“Deficiency” 18 C.J. p 465. 


“Lheakage” 36 C.J. p 973. 


52. Graham v. Hiszner, 28 Ill.App. 
269, 276. 

[a] Increases with time.—‘This 
‘wantage’ increases with the length 
of time whisky remains in store, and 
it amounts to so much that the goy- 
ernment allows the manufacturer a 
rebate in his taxes on that account, 
according to a regular scale of loss 
according to the time the whisky is 
stored.” Graham v. BHiszner, 28 Ill. 
App. 269, 276 (where evidence tended 
to show “that what is known as 
‘wantage’ accounted for fully one 
half, if mot more, of thg loss 
claimed’). 

53. Alexander D. Shaw & Co. v. 
U. S., 141 F. 469, 470. 

54 Alexander D. Shaw & Co. v. U. 
S., supra. 

“Outage” 46 C.J. p 1156. 

55. Cory v. Boylston F. & M. Ins. 
Co., 107 Mass. 140, 145, 9 Am.R. 14. 

“Ollage” 65 C.J. p 1189. 

56. See also Wantonly post; Wan- 
tonness post. 

Wanton: 

Homicide §§ 116, 117, 135. 
Trespass § 243. 

57. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 363. 

58. McDonald vy. International & 
G. N. R. Co., 22 S.W. 939, 945, 86 Tex. 
1, 40 Am.S.R. 803 (so held in personal 
injury cases). 

59. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 363. See Ex p. Bir- 
mingham Realty Co., 63 So. 67, 69, 183 
Ala. 444, 

60. Webster D. [quot Lafayette & 
I. R. Co. v. Huffman, 28 Ind. 287, 290, 
92 Am.D. 318 (quot Terre Haute & I. 
R. Co. v. Graham, 95 Ind. 286, 296, 48 
Am me “19. lancaster ov, iCarter, 
(Tex.) 255 S.W. 392, 396)]. 

“Ihewd”’ see Lewdness § 1 text and 
notes 11-13. 

“Licentious” 37 C.J. p 300. 

“Sport” 58 C.J. p 1305. 

“Wandering” ante. 

61. Century D. [quot Lancaster vy. 
Carter, (Tex.) 255 S.W. 392, 394]. 

[a] “It may mean playfully, spor- 
tively.”’,—Cody v. Gremmler, 99 S.W. 
46, 121 Mo.App. 359, 364. 


“Loose” 38 C.J. p 242. 


62. See Ex p. Birmingham Realty 
Co., 68 So. 67, 69, 183 Ala. 444 (“when 
used to characterize conduct set up 
by way of aggravation merely [in 
trespass complaint]’’). 

63. Magnolia Petroleum Co. v. 
Witcher, 284 P. 297, 299, 141 Okl. 175; 
City of Shawnee v. Cheek, 137 P. 724, 
Gel 24 OKI 2 2iee il. SIN UAUING Se 6 (ioe 
Ann.Cas.1915C 290. See Walldren 
Express & Van Co. v. Krug, 126 N.E. 
97, 99, 291 Ill. 472; Lancaster y. Car- 
ter, (Tex.) 255 S.W. 392, 394. 


64. Vessel v. Seaboard Air Line R. 
Co., 62 So. 180, 182 Ala. 589, 593. 


65. 'Campbell v. Western ‘Union 
eUlCer ape Co., 54 S.E. 571, 74.S.G..300, 
“Negligence” see Negligence § 1. 


“Wantonness” post. 


66. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364. 


67. See Terre Haute & I. R. Co. 
v. Graham, 48 Am.R. 719, 95 Ind. 286, 
296; Lafayette & I. R. Co. v. Huff- 
man, 92 Am.D. 318, 28 Ind. 287, 290; 
Va Bens ke® v..Carter, (Tex.), 255 S.W. 

a, oJ6.~. 


“Careless” 9 C.J. p 1291. 


68. Bouvier L..D. [quot Conchin v. 
El Paso & S. W. R..Co., 108 P. 260, 
13 Ariz. 259, 264, 28 L.R.A.N.S. 88; 
Weir v. Haverford Electric Light Co., 
33 Pa.Co. 3938, 396; State v. Gilligan, 
50 A, 844, 23 R.I. 400, 408; Mitchell v. 
Hughes, 176 P. 26, 28, 104 Wash. 231]; 
National Folding Box Co. y. Robert- 
son, 125 PF. 524, 525; ‘Seago v. Paul 
Jones Realty Co., 170 S.W. 3872, 374, 
185 Mo.App. 292; State v. Morgan, 3 
S.E. 927, 98 N.C. 641, 643. 


69. Century D. [quot Houran v. 
Whitney, 20 Ohio Cir.Ct.N.S. 489, 491; 
Watts v. South Bound R. Co., 38 S.E. 
240, 242, 60 S.C. 67 (quot Brasington v. 
South Bound R. Co., 40 S.E. 665, 667, 
62 S.C. 325, 89 Am.S.R, 905); Lancas- 
Heaps Carter, (Tex. )\;) 255, SW. 392, 

70. Commonwealth y. Lewis, 7 Pa. 
Co. 558, 560. See Missouri, K. & T. R. 
Co. v. Weaver, 16 Kan. 456, 462. 


[a] “Excessively cruel.”—Missou- 
aay T. R. Co. v. Weaver, 16 Kan. 


“Cruel” 17 C.J. p 388. 
71. Foster v. Hyman, 148 S.E. 36, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


ors 
Fe 


wicked purpose,’? or on purpose;7® evincing a wick- 
ed or mischievous intent;7* having no regard for 
consequences, or for the safety of others, but with- 
out malice;*® heedless’® of results;7* malicious;7§ 
manifesting a reckless indifference to the rights of 
others;*® marked by lack of reason or: considera- 
tion;*° not having a reasonable cause;*! regardless 


WANTON 


. . a 93 
terly careless; 


of the consequences,*? or the right of another; 


reckless ;** recklessly disregardful of right or of con- 
sequences;*° recklessly inconsiderate ;8* recklessly 
without regard to the rights of another;8* regardless 
of the rights of another;** such a degree of rashness 


Phrases: 


as denotes a total want of care, or willingness to de- 


38, 197 N.C. 189. 
“Needlessly” 45 C.J. p 587. 


72. Foster v. Hyman, 148 S.E. 36, 
37, 197 N.C. 189. 


“Wicked” [40 Cyc 933]. 


73. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364 (“a wrongful 
act done on purpose’’). 


Eurpose” s51- Code p 102. 


_74 New Standard D. [quot Jen- 
nings' v. Cooper,,(Mo.App.) 230 S.W. 
325, 328]. 


75. Pelfrey Vv. Commonwealth, 
(Ky.) 57 S.W.(2d) 474, 476 (so defined 
in relation to manslaughter). 

[a] As not implying design or pur- 
pose to injure.—In discussing the 
force of the words ‘wanton’ and 
“willful,” as applied to negligence to- 
ward a licensee, the court. said: 
“Those words do not necessarily im- 
ply any purposeful design of the de- 
fendant to injure plaintiff, or in fact 
to injure any one. They are appli- 
cable to all willful conduct which is 
reckless of the dangers that may en- 
sue therefrom.” Strough vy. Central 
R. Co. of New Jersey, 209 F. 23, 26. 


76. Webster New Int. D. [quot In 
re Dutkiewicz, 27 F.(2d) 334, 335; 
Mitchell v. Hughes, 176 P. 26, 28, 104 
Wash. 231]. 


“Freedless” 29 C.J. p 287. 


77. New Standard D. [quot Stipe- 
tich v. Security Stove & Mfg. Co., (Mo. 
App.) 218 S.W. 964, 968]. 


78. Century’ D. [quot Watts v. 
South Bound R. Co., 38 S.B. 240, 242, 
60 S.C. 67 (quot Brasington y. South 
Bound R. Co., 40 S.E. 665, 667, 62 S.C. 
325, 89 Am.S.R. 905); Lancaster v. 
Carter,’ (Tex.) 255° S.W. 392, 394]; 
Webster New Int. D. [quot In re Dut- 
kiewicz, 27 F.(2d) 334, 335; Mitchell 
vy. Hughes, 176 P. 26, 28, 104 Wash. 
231]; Tatum vy. State, 66 Ala. 465, 
467; People v. Jones, 89 N.E, 752, 241 
Ill. 482, 495, 16 Ann.Cas. 332; Brantz 
v. Marcus, 35 N.W. 115, 116, 73 Iowa 
64. See Pelfrey v. Commonwealth, 
(Ky.) 57 S.W.(2d) 474, 476; Cody v. 
Gremmler, 99 S.W. 46, 121 Mo.App. 
359, 364 (where it is said: “it may 
mean maliciousness”’). 


“Nialicious” 38 C.J. p 352. 

79. Foster v. Hyman, 148 S.E. 36, 
38, 197 N.C. 189. See Southern Pac. 
R. Co. v. Svendsen, 108 P. 262, 13 
Ariz. 111, 115; Bernier v. Illinois 
Cent. R. Co., 129 N.E. 747, 296 Ill. 464, 
470; Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364 (saying: PAG is 
may mean ., . reckless disregard 
of the right of others’’). 


go. New Standard D. [quot Stipe- 
tich v. Security Stove & Mfg. Co., (Mo. 
App.) 218 S.W. 964, 968]. 

81. Clarke v. Hoggins, 11 C.B.N.S. 
545, 549, 103 BE.C.L. 548, 142 Reprint 
909 [quot Everett v. Receivers of 
Richmond & D. R. Co., 27 S.H. 991, 121 
N.C. 519, 522; State v. Brigman, 94 


‘ 


N.C. 888, 890]. 
“Reasonable” 52 C.J. p 1181. 


82. Rainwater v. State, 81 S.W. 38, 
46 Tex.Cr. 496, 497. 

83." Ross v. State, (Tex-Cr.) 108 
S.W. 697. ' 


84. Webster New Int. D. [quot In 
re Dutkiewicz, 27 F.(2d) 384, 335; 
Mitchell v. Hughes, 176 P. 26, 28, 104 
Wash. 231]; Pelfrey v. Common- 
wealth, (Ky.) 57 S.W.(2d) 474, 476; 
Lockwood v. Belle City St. R. Co., 65 
N.W. 870, 92 Wis. 97, 110. See Terre 
Haute & I. R. Co. v. Graham, 95 Ind. 
2905 29S, 9 20) AMIS. CLO ee COMA. Vi. 
Gremmler, 99 S.W. 46, 121 Mo.App. 
359, 364; McDonald v. International, 
ete., R. Co.,, 22) S.-W. 939; 945, 86° Tex. 
1, 40 Am.S.R. 803. But see cases in- 
fra note 99. 


“Reckless” 53 C.J. p 549. 


@5. Century D. [quot Polykranas 
v. Krausz, 77 N.Y.S. 46, 48, 73 App. 
Div. 583 (quot Marra v. New York 
Cent. & H. R. R. Co., 124 N.Y.S. 443, 
445, 139 App.Div. 707); Houran v. 
Whitney, 20 Ohio Cir.Ct.N.S. 489, 491; 
Watts v. South Bound R. Co., 38 S. 
BK. 240, 242, 60 S.C. 67 (quot Brasing- 
ton vy. South Bound R. Co., 40 S.E. 665, 
66%, 62 3S26.- 325,, 89) “Am: SuRy, 905); 
Lancaster v. Carter, (Tex.) 255 S.W. 
392, 394]. See Alaska Packers’ Ass’n 
Vines 244 MLO ide StLOUS ave 
gongral R. of New Jersey, 209 F. 23, 

6. 

fa] What .term includes.—‘'The 
term ‘wanton’ includes all willful acts 
or conduct which is reckless of the 
consequences that may ensue there- 


from.” Alaska Packers’ Ass’n v. 
‘United States, 244 F. 710, 711. ’ 
86. New Standard D. [quot Stipe- 


tich v. Security Stove & Mfg. Co., (Mo. 
App.) 218 S.W. 964, 968]. 


87. Harrington v. Los Angeles R. 
Co., 74 P. 15, 140 Cal. 514, 528, 98 Am. 
S.Rv 85, 637 LReA. 238. / 


88. Henderson y. State, 111 S.W. 
NpOw Sonex Ol DBoy Do4. 


89. Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 75 [cit Stucke v. Milwau- 
kee & M. Bi Co) 92 Wis. 2025 (202 
(where the language is used in dis- 
cussing “willful mischief” and “gross 
negligenee’’) ]. 

90. City of Shawnee v. Cheek, 137 
P. 724, 41 Okl. 227, 51 L.R.A.N.S. 672, 
Ann.Cas.1915C 290. 


91. Century D. [quot Lancaster v. 


cause®® or excuse.°?* 
connections, has been distinguished from “intention- 
al,”°® “reckless,”°? “willful,”! and “wrongful.”? 


“Careless and wanton manner, 
and reckless and wanton negligence,”* “gross or wan- 
ton and cruel [neglect],’ 
disregard of probable consequences,’’® “ ‘reckless’ and 


Carter) (Lex) 250-7 SWier 892, 23894; 
Young v. Young, 132 S.W. 155, 141 
Gye 41 09 

92. Century D. [quot Lancaster v. 
Carter, (Tex.) 255° S.W. 392, 394]; 

93. Pelfrey v. Commonwealth, 
(Ky.) 57 S.W.(2d) 474, 476. 

“Witerly” 66 CJ. p “383. 


94. Century D. [quot Lancaster v. 
Carter, (Tex.) 255 S.W. 392, 394]. 


wild” [40 Cyc 938]. 
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stroy, although destruction itself may have been un- 
intentional;*® thoughtless or heedless, but free from 
intent to injure;?° 


unrestrained ;°? unruly;°? ut- 
wild;°* willful;®® without just 
The word, as employed in some 


Ge Coross 


?5 “In wanton and reckless 


95. Conchin v. El Paso & S. W. R. 
Co., 108 P. 260,138 Ariz. 259,264, 28 
L.R.A.N.S. 88;  Walldren Express & 
Wan Co. Vv. Krug? 126 Nae. 9760995, 298 
Ill. 4723" Cléveland «Cir &, St oak. 
Co; wv. Cline, 11> Wi App. 2416.9 4220 
See In re Dutkiewicz, 27 F.(2d) 334, 
335. But see cases infra note 1. 

“Willful” [40 Cyc 938]. 

96. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364. 


97. Cody v. Gremmler, supra; 
Lancaster v. Carter, (Tex.) 255 S.W. 


392, 394; Henderson vy. State, 111 S. 
W.. (86, 538-Tex.Cr: 533; 534: 
98. Cleveland, C. C. & St. L. R. Co. 


Ve Dartt, 64H. 828.825. 28 CC vAamolise 
Merrill v. Sheffield Co., 53 So. 219, 
222, 169 Ala. 242; Thomas vy. State, 
14 Tex.App. 200, 204. See Conchin v. 
Hl] Paso’ & SW. RR. Co,., 108 P. 260, 
13 Ariz. 259; 264, 28 L.R.A.N.S. 88. 


“Intentional” 33 C.J. p 170. 

99. Merrill v. Sheffield Co., 53 So. 
219, 222, 169 Ala. 242. 

1. Western Union Tel. Co. v. Cat- 
Letty. 17-0 By TIA 15.28 10.0 SCE CeAR eA gOr 
Cleveland CC. NCL Ste RAICon vw 
Partt;” 64-H., 823518255 LANGiCcAns ose 
Conchin v. El Paso & S. W. R. Co., 
108 Pi 260, 13 Ariz. 259,.264) 28. TOR. 
A.N.S. 88; Terre Haute & I. R. Co. v. 
Graham, 48 Am.R. 719, 95 Ind. 286, 
298; Lafayette & I. R. Co. v. Huff- 
man, 92 Am.D. 318, 28 Ind. 287, 290; 
Foster v. Hyman, 148 S.B. 36, 37, 197 
N.C. 189; State v. Brigman, 94 N.C. 
888, 889; Cover v. Hershey Transit 
Co., 139 A. 266, 290 Pa. 551, 556; uan- 
caster v. Carter, (Tex.) 255 S.W. 392, 
396; Branch v. State, 41 Tex. 622, 625; 
Henderson v. State, 111 S.W. 736, 53 
Tex.Cr. 533, 5384; Thomas v. State, 14 
Tex.App. 200, 204, 205; Jones v. State, 
3 Tex.App. 228, 231; Durkee v. Ken- 
osha, 17 N.W. 677, 59 Wis. 123, 126, 
48 Am.R. 480; Squiers v. Neenah, 24 
Wis. 588, 593; Clarke v. Hoggins, 11 
COBIN. Si545,1 551 108 BC. 25455 5515 
142 Reprint 909. See North Carolina 
v. Vanderford, 35 F. 282, 287. 


2 Kansas Pac. R. Co. v. Whipple, 
18 P. 730, 39 Kan. 531, 542; Missouri, 
K. & T. R. Co. v. Weaver, 16 Kan. 456, 
462. 

[a] In characterizing expulsion of 
passenger from a train the court said: 
“The expulsion may have been wrong- 
ful, but it does not seem to have been 
‘wanton.’” Kansas Pac. ai G@OsvEve 
Whipple, 18 P. 730, 736, 39 Kan. 531. 


“Wrongful” [40 Cyc 2874]. . 
3. Lafayette & I. R. Co. v. Huff- 
man, 28 Ind. 287, 289; 92 Am.-D. 318. 


4 Cleveland, C. C. & St: L. R. Co. 
v.'Tartt, 64:5. 1823, 825, 12 CCAS 618. 


5. Peabody v. Peabody, 104 Mass. 
195, 197 (as ground for divorce). See 
also Divorce *§ 80-107. 


6. Highland Ave. & Belt R. Co. v. 
Robinson, 28 So. 28, 125 Ala, 483, 489. 


[a] “Intentionally . . . is the 
same thing in legal effect.”—Highland 
Ave. & Belt R. Co. v. Robinson, 28 
So. 28, 125 Ala. 483, 489. 
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‘wanton,’ ”? “reckless 
“reckless or wanton,’ 


and wanton negligence,’’® 
“reckless, wanton and wiill- 
ful,’?° “unlawful or wanton act,”1? “wanton aet,”?? 
“wanton action,”1* “wanton and careless manner,’’'4 
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ligence, 


“wanton and cruel [neglect],”+> “wanton and inten- 


Vea AStrue Ve astar OO. 204 bs mt UO, 
777; Terre Haute & IJ. R. Co. v. Gra- 
ham, 95 Ind. 286, 298, 48 Am.R. 719. 

[a] Merely expressive of negli- 
gence.—‘The words ‘reckless’ and 
‘wanton’ do not mean ‘wilful,’ and ex- 
press nothing more than negligence.” 
Terre Haute, etc., R. Co. v. Graham, 
48 Am.R. 719, 95 Ind. 286, 298. 


8 Louisville & N. R. Co. v. Webb, 
12 So. 374, 97 Ala. 308, 310; Atchison, 
SoS. Kok. Cox-v...Baker, 98. P..804; 
79 Kan. 183, 189, 21 L.R.A.N.S. 427. 


9. Carlson v. Johnke, 234 N.W. 25, 
27, 57 SD. 544, 72 A.LR. 13852; Lan- 
easter v. Carter, (Tex.) 255 S.W..392, 
394. 


10. Wentzell v. Boston Elevated 
ae Co., 119 N.E. 652, 230 Mass. 275, 
; 11. Tatum v. State, 66 Ala. 465, 
67 

fa] “Malicious wrong” distin- 
fee en v. State, 66 Ala. 465, 
467. 

12. Tatum v. State, 66 Ala. 465, 
467; Ziman v. Whitley, 147 A. 370, 
110 Conn. 108. 110; Jeneary v. Chi- 
cago & I. Traction Co., 138 N.E. 203, 
306 Ill. 392, 397; Bernier v. Illinois 
Gent: R: Co.) 129 IN.B. ‘747, 296 - Il: 
464, 470; People v. Jones, 89 N.BH. 752, 
241 Ill, 482, 494, 16 Ann.Cas. 332; 


Collins v. Missouri-Illinois R. Co., 
233 DlApp. 545, 551;: Young v. Young, 
132 S.W. 155, 141 Ky. 76, 79; Evans v. 
Illinois Cent. R. Co., 233 S.W. 397, 289 
Mo. 493, 503; Everett v. Receivers of 
Richmond & Do R. Co:,.27 SiH. 991, 121 
N.C. 519, 522; State v. Brigman, 94 
N.C. 888, "890; "Magnolia Petroleum Co. 
v. Witcher, 284 P. 29722995 TAT OK 
AMioen Olly of Shawnee v. Cheek, 137 
BP. 724, 731, 41 .Okl. 227, 51°.R.A.N.S. 


672, Ann.Cas.1915C 290; Common- 
wealth v. Luewis, 7 Pa.Co. 558, 560; 
Braneh v.. State, 41- Tex. 622, 625; 


Thomas v. State, 14 Tex.App. 200, 205; 
Jones v. State, 3 Tex.App. 228, 231; 
Palmer v. Smith, 132 N.W. 614, 147 
Wis. 70, 75. See Southern Pac. R. Co. 
v. Svendsen, 108 P. 262, 13 Ariz. 111, 
115; Norris v. Greenville, S. & A. R. 
Co., 97 S.E. 848, 111 S.C. 322, 330. 


[a] What constitutes.—(1) “A 
wanton act is a wrongful act done 
on purpose, or in malicious disregard 
of the rights of others.” Evans v. 
Llinois Cent. Re 'Co:,, 233" SUWs 397, 
289 Mo. 493, 508. (2) “A wanton 
act is one done in reckless disregard 
of the rights of others, evinc- 
ing a reckless indifference to conse- 
quences to the life, or limb, or health, 
or reputation or property rights of 
another.’’’ Ziman vy. Whitley, 147 A. 
370, 372, 110 Conn. 108, 110 [quot Bor- 
donaro y. Senk, 147 A. 136, 109 Conn. 
ADS, 43h... G3), An ‘actor. omission 
involving a reckless indifference to 
the safety of reasonably anticipated 
technical trespassers, ‘ . al- 
though without intent to injure, may 
be wanton.’’ City of Shawnee v. 
Cheek, 137 P. 724, 731, 4 Okl. 227, 51 
E.RANS! 672; Ann.Cas.1915C age 
[quot Magnolia Petroleum Co. 
Witcher, 284 P. 297, 299, 141 Okl. i751. 
(4) “A licentious act by one towards 
another, without regard to his rights, 
or whatever is done sportively, loose- 
ly, without regularity or restraint is 
wanton. Any act unjustifiable by the 
circumstances is wanton.’’ Common- 
wealth v. Lewis, 7 Pa.Co. 558, 560. 
(5) An act “committed in such man- 
ner that a person of ordinary reason 


and prudence would say that it was 
a reckless disregard of another’s 
rights” held ‘“wanton,’’ although the 
wrongdoer does not actually realize 
that he is invading the rights of an- 
other. Norris v. Greenville, S. & A. 
Ry. Co., 97 S.E. 848, 111 S.C. 322, 330. 
(6) In affirming a judgment against a 
lunatic for having killed husband and 
father of plaintiffs, where a statute 
gives an action for death of person 
killed by the careless, wanton, or ma- 
licious use of firearms, the court said: 
“A wanton act is an unrestrained act 
and the act of a lunatic is precisely 
of that character.’ Young v. Young, 


UB 2 D SAW, fey biby, li Tay ae Osten ae am Cee), 
“The alleged acts si, eee OO. Wa elt 
least a reckless disregard for the 


safety of the plaintiff and an indif- 
ference to results and were 
clearly wanton.’’ Southern Pac. R. 
Co. v. Svendsen, 108 P. 262, 13 Ariz. 
PiGoLdony CS) hehe illegal act is wan- 
ton when it is needless “for any right- 
ful purpose,—without adequate legal 
provoeation,—and manifests a reck- 
less indifference to the interests and 
rights of others.’’ State v. Brigman, 
94 N.C. 888, 890 [quot Everett v. Re- 
ceivers of Richmond & D. R. Co., 27 S. 
He OO 1eo ad NEG bLOy goals (9) LO 
constitute a wanton act the party do- 
ing the act or failing to act must be 
conscious of his conduct, and, though 
having no intent to injure, must be, 
from his knowledge of surrounding 
circumstances and existing condi- 
tions, conscious that his conduct nat- 
urally and probably will result in in- 
jury.” Jeneary v. Chicago & I. Trac- 
tion Co., 138 N.E. 203, 306 Ill. 392, 397; 
Bernier yv. Illinois Cent. R. Co., 129 
N.E. 747, 296 Ill. 464, 470; Collins v. 
Missouri-Illinois R. Co., 233 Ill.App. 
545, 551. 

[b] “Gross negligence” synony- 
mous.—‘This court in the well-con- 
sidered and exhaustive opinions in the 
cases [cited infra] has held 
that ‘gross’ negligence is equivalent 
to and synonymous with a ‘wanton 
act.’” Magnolia Petroleum Co. v. 
Witcher, 284 P. 297, 299, 141 Okl. 175 
[eit City of Shawnee v. Cheek, 137 P. 
TOA TON, 4d Ok a ces Olle dlunkycASINE ss 
672; Anni Gas. 191562290" Chicaeo. ik. 
I. & P. R. Co. v. Stone, 125 P. 1120, 134 
Okl. 364, 367, L.R.A.1915A 142 (where 
expression wanton act’ is not 
used) ]. 

[ec] Ill will unnecessary.—‘‘Tll will 
is not a necessary element of a wan- 


ton. act.” _Jeneary. v.-.Chicago &, I. 
Traction Co., 138: NB). 208, 83806 111. 
392, 397; Bernier v. Illinois Cent. R. 
Co., 129 N.E._747, 296 Ill. 464, 470; 


Collins v. Missouri-Illinois R. Co., 
233 IllApp. 545, 551. 

[d] “Lawful act’ contrasted.—‘A 
wanton act cannot be a lawful act.” 
Palmer v. Smith, 132 N.W. 614, 147 
Wis. 70, 75. 

[e] More than 


‘“negligence.”’—It 


is ‘more than negligence, more than: 


gross negligence. It is such conduct 
as indicates a reckless disregard of 
the just rights or safety of others or 
of the consequences of action.’” Zi- 
man v. Whitley, 147 A. 370, 110 Conn. 
108, 110 [quot Bordonaro v. Senk, 147 
A. 136, 109 Conn. 428, 431 (where lan- 
guage is used in describing “wanton 
misconduct’’) ]. 

[f] “Willful misconduct” 
lent.—‘‘It is . . . 
results to willful misconduct.” 


equiva- 
equivalent in its 
Zi- 


tional,”?® “wanton and malicious assault,”!7 “wanton 
and malicious manner,”!’ “wanton and reckless care- 
lessness and negligence,”!® “wanton and reckless neg- 
“wanton and willful,”?+ 


“vanton and 


man v. Whitley, 147 A. 370, 110 Conn. 
108, 110 [cit Bordonaro v. Senk, 147 
A. 136, 109 Conn. 4238, 431 (where same 
language is applied to ‘‘wanton mis- 
conduct’’)]. 


13. Marra v. New York Cent. & H. 
R. R. Co., 124 N.Y.S. 443, 445, 139 
App.Div. 707; Polykranas vy. Krausz, 
77 N.Y.S. 46, 48, 73 App.Div. 583. 


14. Terre Haute & I. R. Co. v. 
Graham, 95 Ind. 286, 296, 48 Am.R. 
719; Lafayette & I. R. Co. v. Huff- 
man, 28 Ind. 287, 290, 92 Am.D. 318. 


15. Carson v. Carson, 138 N.W. 
eee 173 Mich. 452, 455, 43 L.R.A.N.S. 


[a] Held not “wanton and cruel.” 
—Where a husband, whose income 
had been insufficient to support his 
wife and child, but who was not ex- 
travagant or unkind, and who, on 
reduction of his salary, went West, 
contributing practically nothing to 
the wife’s support for five years, and 
who at the end of that time was 
earning a salary and hoping to have 
his wife and child with him, the court 


said: “Can. defendant’s failure to 
support complainant . . ., be con- 
strued, under the eircumstances of 


this case, to have been wanton and 
eruel within the meaning of the stat- 
ute? Weare constrained to hold that 
it cannot be so construed.’ Carson 
v. Carson, 138 N.W. 1076, 173 Mich. 
452, 455, 48 L.R.A.N.S. 255, 

16. McDonald v. International & 
GIN Re. (Cor 22 Saw. Goon Oo tsn oo 
Tex: sl, °40) Am: Saks 1803: 


17. Lentine v. McAvoy, 136 A. 76, 
77, 105.Conn, 528. 
State v. Hartwell, 40 S.E. 48, 
1:29) IN-G. 550,015 548 

fa] “Unlawfully” distinguished.— 
“The word ‘unlawfully’ does not im- 
port ‘wanton and malicious man- 
ner.’” State v. Hartwell, 40 S.E. 48, 
ZO S IN. Cr. 5508 bode 

[b] “Willfully” distingnished.— 
Construing an indictment under Code 
§ 1113 making it an offense ‘af any. 
person shall attempt ‘in a wanton 
and malicious manner’ to destroy the 
reputatiion of an innocent woman, 
etc.,” where it was charged the act 
was done ‘willfully,’ the court said: 
“The word ‘willfully’ does not 
necessarily mean that he did so ‘ina 


yo 


wanton and malicious manner. 
State v. Hartwell, 40 S.E. 48, 129 N. 
Cabo 0s hbase 


19. Brasington v. South Bound R. 
Co.,- 40 S.E. 665, 66:7, 62 S:C. 325, 89 
Am.S.R. 905: Watts y. South Bound 
R. Co., 38 S.E. 240, 242, 60 S.C. 67. 


20. Alabama Great Southern R. 
Cos wo Hall) 17) Son 16.105) Alaa 599. 
606; Bjornquist v. Boston & -ALIRS 
Co., 70 N.E. 53, 185 Mass. 130, 134, 102 
Am.S.R. 332 

[a] “Ordinary inadvertence” dis- 
tinguished.—‘‘It includes something 
more than ordinary inadvertence.” 
Bjornquist v. Boston & A. R. Co., 70 
N.E. 53, 185 Mass. 130, 134, 102 Am. 
S.Ri 332. 

[b] “Simple negligence” contrast- 
ed.—Alabama Great Southern R. Co. 
ve Hall Ly So. 276, -105 Alan’ 59957607. 


fe] “Willful, intentional wrong” 
compared.—‘“‘In its essence, it is like 
a willful, intentional wrong.” Bjorn- 
quist v. Boston & A. R. Co., 70 N.E. 
Bey 185 Mass. 130, 134, 102 Am.S.R. 


21. Southern Pac. R. Co. v. Svend- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


, 


willful’ conduet,’?? 


9925 


ton assault and battery, 


peste eT 929 6 


quences, wanton injury, 
“wanton manner,’’?! 
misconduet,’’?8 


“wanton and_ willful 
gence,’*° “wanton and willful or reckless,”?* “wan- 
“wanton 
“wanton cruelty,”?? “wanton disregard of all conse- 
wanton killing,’’*° 
“wanton mischief,”°2 “wanton 
“wanton negligence,’ 
eruel,”** “wanton or intentional negligence,’’?® “wan- 


WANTON 
negli- 


conduet,”?°® 


“wanton or 


ton or obscene language,”** “wanton or reckless,”?§ 


SOR LOOM a Oem elos ATI ZS pele 1 eal bss 
Walldren Express & Van Co. v. Krug, 
L2G NB. 97, 99, 291 Ll e477 25. State -v. 
Brigman, 94 N.C. 888, 889; Miller v. 
Suburban Power Co., 179 N.E. 202, 
205, 41—~Ohio App.. 70. 


[a] “Wanton or willful” com- 
pared.—Walldren Express & Van Co. 
v. Krug, 126 N.E. 97, 99, 291 Ill. 472. 


22. Weir v. Haverford Electric 
Riehe Co: 33-4 Pa.Co. 393,395; Mec- 
Donald v. International & G. N. R. 
Co., 22 S.W. 939, 944, 86 Tex. 1, 40 
Am.S.R. 808. 


23. Strough v.-Central R. of New 
Jersey, 209 F. 23, 26; Chicago, B. & 
QR. Co. N: Murowski, 53 N.B, 572, 
573, 179 Ill. 77; Wiley v. Green Cab 
Co., (Ohio App.) 179 N.E. 419, 420. 

[a] “Intentional injury” distin- 
guished.—Strough vy. Central R. of 
New Jersey, 209 F. 23, 26; Wiley v. 
peg Degpe Co., (Ohio App.) 179 N.E. 


24 Buxton v. Ainsworth, 101 N. 
es 817, 188 Mich. 532, 536, 5 Ann.Cas. 


25. Lentine v. McAvoy, 136 A. 76, 
77, 105 Conn. 528. 


[a] “Willful or malicious assault 
and battery” distinguished.—Lentine 
pees: SG RAL 76, 07; 105 ‘Conn. 


26. Alabama Power Co. v. Jones, 
130 So. 224, 221 Ala. 578, 575; Central 
of Georgia Ry. Co. v. Graham, 127 
So. 218, 220 Ala. 645, 648; Mobile 
Electric Co. v. Fritz, 77 So. 235, 200 
Ala. 692, 693; Bazzell v. Atchison, T. 
ScnoSaek aw CO;, 00 ness Os a 0e £33 
Kan. 483; Senning v. Arkansas Val- 
ley Interurban Ry. Co., 165 P. 863, 
864, 101 Kan. 78; Johnson v. Duluth, 
Wirate Po RabCo.alSSiaNiWse22;, 152 
Minn. 151, 153; Alley v. Samples, 
(Mo.App.) 194 S.W. 513; Petrowski v. 
Philadelphia & R. Ry. Co., 107 A. 381, 
382, 263 Pa. 531; Endorf v. Johnsun, 
(S.D.) 241 N.W. 519, 520. See Pe- 
trowski v. Philadelphia SR Ys LCO;, 
107 A. 381, 382, 2638 Pa. 531 conact 

is viewed Bay hth ee a 
‘wanton’ oa 

[a] As importing more than neg- 
ligence.—“‘One who is properly 
chargeable with wanton conduct is 
not simply one who is more careless 
than one who is only guilty of neg- 
ligence; his conduct must be such as 
to put him in the class with the will- 
ful doer of wrong.” Endorf v. John- 
son, (S.D.) 241 N.W. 519, 520. To 
same effect Atchison, T. & S. F. R. 
Co. v. Baker, 98 P. 804, 79 Kan. 183, 
189, 190, 21 L.R.A.N.S. 427 [quot Baz- 
zell v. Atchison, T. & S. F. R. Co., 300 
P. 1108, 1110, 133 Kan. 483 (both cas- 
es using “recklessness or wWwanton- 
ness” instead of “wanton conduct’) ]. 


{b] Knowledge essential.—Mobile 
Electric Co. v. Fritz, 77 So. 235, 200 
Ala. 692, 693; Johnson v. Duluth, W. 
Caml en eH Co., 188 N.W. 221, 152° Minn. 
Ugh 


27. People v. Jones, 89 N.E. 752, 
241 Ill. 482, 487, 16 “Ann.Cas. 332; 
Branch v. State, 41 Tex. 622, 624, 

28. Gustafson v. Chicago, R. I. & 
Pie Cos) L280. O09 6. 


[67 C. J.—21] 


[a] “Recklessly” equivalent.— 
Gustafson v. Chicago, R. I. & P. R. 
Cor, 128) B85, 96: 

oo See Injury § 29 text and note 
1 

30. Scott v. Louisville & N. R. Co., 

115 So. 17d; 217 Ala. 255; 256. 


31. Lutfy v. Lockhart, 295 P. 975, 
978, 37 Ariz. 488 


32. Webster New Int. D. 
Mitchell v. Hughes, 176 P. 26, 28, 
Wash, 231]. 

83. J. C. Byram & Co. v. Livings- 
ton, (Ala.) 143 So. 461, 464; Crisp 
v. State, 109 So. 282, 21 Ala.App. 449, 


[quot 
104 


454; Birmingham R., L. & P. Co. v. 
Murphy, 56 So. 817, 2 Ala.App. 588, 
596; Maher v. Fahy, (Conn) wibt A. 
318, 319; Meyer v. Hart, 147 A. 678, 


110 Conn. 244, 246; Berman v. Ber- 
man, 147 A. 568, 110 Conn. NGO 171s 
Ziman v. Whitley, 147 A. 370, 110 
Conn. 108, 110; Bordonaro v. Senk, 
147 A. 136, 109 Conn, 428, 431; Menzile 
v. Kalmonowitz, 139 A. 698, 107 Conn. 
LOG L199 5 


[a] More than negligence.— 
“Wanton misconduct is more than 
negligence, more than gross negli- 
gence.” Menzie v. Kalmonowitz, 139 
A. 698, 107 Conn. 197, 199 [quot Bor- 
donaro v. Senk, 147 A. 136, 109 Conn. 
428, 431 (cit Meyer v. Hart, 147 A. 
678, 110 Conn. 244, 246 [using simi- 
lar language])]. To same effect Ma- 
her v.. Fahy, (Conn.) 151 A. 318;°319. 


[b] “Reckless misconduct” equiv- 
alent.—Menzie v. Kalmonowitz, 139 
A. 698, 107 Conn. 197, 199 [quot Bor- 
donaro v. Senk,-147 A. 136, 109 Conn. 
428, 431]. 


[ec] What  constitutes.—(1) oe 
conscious failure to use the required 
means to avoid peril together 
with indifference as to consequences 
in the premises, may constitute wan- 
ton misconduct.” J. C. Byram & Co. 
v. Livingston, (Ala.) 143 So. 461, 
464. (2)‘“It is such conduct as indi- 
cates a reckless disregard of the just 
rights or safety of others or the con- 
sequences of action.” Menzie v. Kal- 
monowitz, 139 A. 698, 107 Conn. 197, 
199 [quot Bordonaro v. Senk, 147 A. 
136, 109 Conn. 428, 431 (cit Berman 
v. Berman, 147 A. 568, 110 Conn. 169, 
171)]. To same effect Maher v. Fahy, 
(Conn) Vols ALY SAS) 3 19s Cs). Wel 
ton misconduct is the reckless dis- 
regard of or indifference to the rights 
of others.” Berman v. Berman, su- 
pra. 

[da] “owillful’ or 
misconduct” compared.—(1) ‘Wan- 
ton misconduct is reckless miscon- 
duct, which is the equivalent of wil- 
ful misconduct.” Menzie v. Kalmon- 
owitz, 1389 A. 698, 107 Conn. 197, 199 
[quot Bordonaro v. Senk, 147 A. 136, 
109 Conn. 428, 431]. (2) “When we 
say that wanton misconduct is the 
equivalent of willful misconduct, we 
do not intend to characterize these 
terms as equivalents of each other 
but as equivalent in result. Willful 
or intentional misconduct and wanton 
misconduct are different concepts of 
wrongful or improper misconduct, 

- but, in their resultant, they are 
alike in their seriousness and grav- 


‘intentional’ 


[67 C.J.] 321 


“wanton or reckless conduct,”?® “wanton or unnec- 
essary violence,”’*® “wanton or willful,’*! “wanton 
or willful disregard of right,’*? “w 
injury,”*? “wanton or willful misconduct,”4* “wan- 
ton or willful wrong,”*® 
“wanton, reckless, willful, gross, wrongful or inten- 
tional negligence,’’*7 
willful, or intentional,”*® “wanton, willful, or mali- 


anton or willful 


“wanton recklessness,’’*® 


“wanton waste,’4* “wanton, 


ity.” Bordonaro v. Senk, supra. (3) 
“That willful misconduct and wanton 
misconduct, as we construe these 
terms, are unquestionably forms of 
what has long been called criminal 
negligence, cannot be controverted.” 
Meyer v. Hart, 147 A. 678, 110 Conn. 
244, 246. (4) “A conscious failure to 
use the required means to avoid peril 
. . . may constitute wanton mis- 
conduct, although no actual intent 
may exist to do the thing igh Gays the 
injury in question.” yram & 
Co. v. Livingston, (Ala. ) Se Se: 461, 


464 
34. See Negligence §§ 37-49. 


35. Commonwealth v. Lewis, 7 Pa. 
Co. 558, 560. 


386. Birmingham R. L. & P. Co. 
Landrum, 45 So. 198, 153 Ala. 192, 
20 ASST AIMS Re 2). 


87. Sutton v. McConnell, 50 N.W. 


414, 46 Wis. 269, 277. 


38. Lancaster v. Carter, (Tex.) 255 
S.W. 392, 394. 

[a] As “careless or negligent.”— 
A jury’s finding that the shooting of 
a trespasser by a deputy sheriff em- 
ployed by a railroad company to keep 
trespassers off its property was 
“wanton or reckless on his part” held 
to be a finding that it was careless 
or negligent. Lancaster v. Carter, 
(Tex.) 255 S.W. 392, 394. 

39. Illinois Cent. R. Co. v. Leiner, 
ie 398, 202 Ill. 624, 629, 95 Am. 


40. Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 76. 
41. Walldren Express & Van Co. v. 
Krug, 126 N.E. 97, 99, 291 Ill. 472. 
“Wanton and willful’ compared see 
supra note 21 [a]. 


42. U. S. v. Manasse, 1 Hawaii 
Fed. 250. 

[a] As element of “maliciously.” 
oBS- S. v. Manasse, 1 Hawaii Fed. 

43. Birmingham R., L. & P. Co. v. 


Williams, 48 So. 93, 158 Ala. 381, 390; 
Birmingham. Ry., L. & P. Co. v. Jack- 
son, 63 So. 782, 9 Ala.App. 588, 593; 
Seuthern Pac. R. Co. v. Svendsen, 108 
P2622 13 eArize jad, a5: 


44. Duncan v. St. Louis & S. F. R. 
Co., 44 So. 418, 152 Ala. 118, 128; Mo- 
gill v. Resnick, 248 N.W. 562, 568, 
263 Mich. 103. 


45. Montgomery St. Ry. Co. v. 
Rice, 38 So. 857, 142 Ala. 674, 677. 


46. Atchison, T. & 8S. F. R. Co. v. 
Baker, 98 P. 804, 79 Kan. 1838, 189, 21 
L.R.A.N.S. 427; Glover v. Charleston 
GE S2 Ra Con Tsou Suk), (bd One oihe aD ineree 
228; McDonald v. International & 
Gl Ne OR: 'Co:, 2:2 SSW. ce 944, 86 
Tex. 1, 40 Am.S.R. 803 


47. Alabama G. S. R. Co. v. Wil- 
liams, 37 So. 255, 140 Ala. 230, 237. 


48. Hardman v. Brown, 88 S.E. 
1016, 1020, 77 W.Va. 478. 


49. Brown v. St. Louis & S. F. R. 
Cor Sor Son Or ide Alas (sonar, 
(“conduct”); Duncan yv. St. Louis & 
S. FE. R. Co., 44 So. 418, 152 Ala. 118, 
130 (“injury”) ; Alabama G. Ss Rano; 


322. [67 C.J.] 


erous,??>° 


ful and wanton negligence,”’®? “ 


v. Williams, 37 So. 255, 140 Ala. 230, { 


2387 (‘acts’). 

50. Carli v. Union Depot, St. Ry. 
& UT. Co., 20 Nw. 89, °32) Minn. 101, 
104. 

51. Lake Shore & M. S. R. Co. v. 
Bodemer, 29 N.E. 692, 695, 139 Ill. 596, 
32 Am.S.R. 218. 


52. Johnston v. Warrant Ware- 
house Co., 99 So. 920, 921, 211 Ala. 
165; Vessel v. Seaboard Air Line R. 


Co., 62 So. 180, 182 Ala. 589, 594; An- 
niston Electric & Gas Co. v. Rosen, 
48 So. 798, 159 Ala. 195, 210, 133 Am. 
SUR. 321s 9 Louisville’ & N. R. Co.) v. 
Perkins, 44 So. 602, 152 Ala. 138, 137; 
Mitchell v. Hughes, 176 P. 26, 28, 104 
Wash. 231. 


[a] “Intentional wrong” compar- 
ed.—In considering the effect of in- 
structions upon wanton wrong the 
Courtn sarden! (The is wes charges 
complained of merely assert that a 
wanton wrong is the moral, or the 
moral and legal, equivalent of an in- 
tentional wrong. They do not assert 
that the essential ingredients of the 
two acts are the same, . . and 
they fall very far short of declaring 
that in order to find the defendants 
guilty of wanton wrong they must 
have intended to inflict the injury 
charged.” Vessel v. Seaboard Air 
Line R. Co., 62 So. 180, 182 Ala. 589, 
594. 


{b] What constitutes.—To consti- 
tute “wanton wrong,’ the court held 
that one must be conscious that the 
injury will probably result from his 
act, and must act with reckless in- 
difference to such consequences. 
Johnston v. Warrant Warehouse Co., 
99 So. 920, 921, 211 Ala: 165. 


[ce] “Wanton wrong” held not 
shown.—Johnston v. Warrant Ware- 
wase Co, 99)-So,, 920,921) 210 Ada. 

5. 

53. Stipetich v. Security Stove & 
Mfg. Co., (Mo.App.) 218 S.W. 964, 
968. See White v. Spangler, 26 N.W. 


85, 68 Iowa 222, 226 (‘an act So com- 
mitted [in manner described] is both 
willful and wanton’); Endorf v. 
Johnson, (S.D.) 241 N.W.. 519, 520 
(using plural: ‘acts’’). 


{aj “Gross negligence” distin- 
guished.—‘ While willful and wanton 
acts are frequently designated as 
gross negligence such designation is 
a misnomer, because such willful and 
wanton acts are not negligence at 
all.” Endorf v. Johnson, (8.D.) 241 
N,W. 519, 520. 


54. Branch v. State, 41 Tex. 622, 
624; Jones v. State, 3 Tex.App. 228, 
230. 

55. Albers v. Shell Co. of Cali- 


fornia, 286 P. 752, 104 Cal.App. 733, 
744; Collins v. Missouri-Illinois R. 
Co., 233 TlvApp. "545; 551, 


56. Blanchard y. Ogletree, (Ga. 
App.) 152 S.E. 116, 119; Illinois Cent. 
R. Co. v. Leiner, 67 N.E. 398, 202 Ill. 
624, 629, 95 Am.S.R. 266. 


[a] “Gross negligence” contrast- 
ed.—‘“‘Willful and wanton misconduct 
and gross negligence are not, in this 


state, regarded as synonymous.” 
Blanchard v. Ogletree, (Ga.App.) 152 
Spying Riles) Gorey. 

57. See Negligence §§ 37-49. 


58. Kansas Pac. R. Co. v. Whip- 
ple, 18 P. 730, 39 Kan. 531, 542. 


“wanton, willful, or reckless,”°! “wanton 
wrong,”>? “willful and wanton aet,”>? “willful and 
wanton acts of cruelty,’°* “willful and wanton con- 
duet,’”®*> “willful and wanton misconduet,’>® “will- 
willful and wanton 


WANTON 


59. Lutfy v. Lockhart, 295 P. 975, 
978; 87 Ariz. 488 [cit C. J.]. 

60. Southern R. Co. v. Benefield, 55 
So. 252.) 172) Alla’) 588.359) sus be daakeeA 


N.S. 420; Montgomery St. Ry. Co. v. 
Rice, (38 So. 857, 142 Ala. 674, 677; 
Bernier v. Illinois Cent. R. Co., 129 
N.E. 747, 296 Ill. 464, 470; Walldren 


Express & Van Co. v. Krug, 126 N.E. 
97, 99, 291 Ill. 472; People v. Jones, 
89 N.E. 752, 241 Ill. 482, 495, 16 Ann. 
Cas. 332; Illinois Cent. R. Co. v. Lei- 
ner, 67 N.H. 398, 202 Ill. 624, 629, 95 
Am.S.R. 266; Lake Shore & M. S. R. 
Co. v. Bodemer, 29 N.E. 692, 695, 139 
Til. 596, 606, 32 Am.S.R: 218; Cover 
v. Hershey Transit Co., 139 A. 266, 
290 Pa. 551, 556; Thomas v. State, 14 
Tex.App. 200, 204. 


[a] Difficult to define.—(1) “What 
degree of negligence the law consid- 
ers equivalent to a wilful or wanton 
act is as hard to define as negligence 
itself.””. 2 Thompson Neg. 1264 § 53 
[quot Lake Shore & M. S. R. Co. v. 
Bodemer, 29 N.E. 692, 695, 139 Ill. 
596, 606, 32 Am.S.R. 218 (quot Wall- 
dren Express & Van Co. v. Krug, 126 
N.E. 97, 99, 291 Ill. 472)].. To same 
effect Bernier v. Illinois Cent. R. Co., 
129 N.E. 747, 296 Ill. 464, 470; MTlli- 
nois Cent. R. Co. v. Leiner, 67 N.E. 
398, 202 Ill, 624, 629, 95 Am.S.R. 266. 
(2) “And in the nature of things, 
[it] is so dependent upon the partic- 
ular circumstances of each case as 
not to be susceptible of general state- 
ment.” 2 Thompson Neg. 1264 § 53 
[quot Lake Shore & M. S. R. Co. v. 
Bodemer, supra]. To same. effect 
Bernier v. Illinois Cent. R. Co., su- 


pra; Illinois Cent. R. Co. v. Leiner, 
supra. 
[b] Intentional act distinguished. 


—fIt is not every intentional act that 
is a wilful or wanton act.’ Thomas 
v. State, 14 Tex.App. 200, 204. 


[c] Knowledge essential.—‘‘To be 
wilful or wanton, the act must have 
been done with knowledge.’ Cover 
v. Hershey Transit Co., 139 A. 266, 
290g Pa, edo b 56s 


61. Montgomery St. Ry. v. Rice, 
388 So. 857, 142 Ala. 674, 676; Bernier 
Ver ilinois: Cent, (RAiCos al 2OwNE By nl 4 7 
296 Ill. 464, 470; Illinois Cent. R. Co. 
v. Leiner, 67 N.E. 398; 202 Ill. 624, 
629, 95 Am.S.R. 266; Chicago, B. & Q. 
R. Co. v. Murowski, 53 N.E. 572, 179 
(ineson, sevtisbureh, Cy Cre eatsu 
L. R. Co. v. Ferrell, 78 N.E. 988, 998, 
39 Ind.App. 515. 


62. Duncan v,. St. Louis & S. F. Raw 
Co., 44 So. 418, 152 Ala. 118, 129; Ala- 
bama Great Southern R. Co. v. Hall, 
17 So. 176, 105 Ala. 599, 607; Jones 
Ve SLE IOI ETA DEC Visine Oo OO, 20 
So. 801, 12 Ala.App. 474, 479; Staub 
v. Public Service R. Co., 117 A. 48, 49, 
97 N.J.Law 300; Cover v. Hershey 
Transit Co., 139 A. 266, 290 Pa. 551, 
556; State v. Gilligan, 50 A. 844, 23 
R.I. 400, 408 (in construing malicious 
mischief statute); Carlson v. Johnke, 
cg eee 25, 27, 57 S.D. 544, 72 A.U.R. 


[a] What constitutes.—‘To estab- 
lish a willful or wanton injury it is 
necessary tto show that one with 
knowledge of existing conditions, and 
conscious from such knowledge that 
injury will likely or probably result 
from his conduct, and with reckless 
indifference to the consequences, con- 
sciously and intentionally does some 
wrongful act or omits to discharge 


wrongs,”>* “willfully wanton,”®°® “willful or wanton 
act,”°° “willful or wanton conduct,”°! “willful or 
wanton injury,”®? “willful or wanton misconduct,’’%* 
“willful or wanton negligence,”®* “willful or wanton 
wrong,”®> “willful, wanton and reckless,”°® “ ‘will- 


some duty which produces the injuri- 
ous result.” Staub v. Public Service 
R. Co., 117 A. 48, 49, 97 N.J.Law 300 
[quot Carlson v. Johnke, 234 N.W. 
Zils, Oil) Sele O44, Vo eA taltns ogi 

[b] Injury by “reckless negli- 
gence” distinguished. Alabama 
Great Southern R. Co. v. Hall, 17 So. 
176, 105 Ala. 599, 607. 


63. Smith v. Central of Georgia R. 
Co.; 51 “So. 792-7938, 165) Alass 40%6 
Duncan v. St. Louis & S. F. R. Co., 
44 So. 418, 152 Ala, 118, 129; Mobile, 
Je &, KC Co! “we Smith), 40 SGstGo; 
146 Ala. 312, 315; Curlette v. State, 


(Ala.App.) 142 So. 775, 776; Birming- 
ham R., L. & P. Co. v. Murphy, 56 
So. 817, 2 Ala.App. 588, 596; Meyer 


v. Hart, 147 A. 678, 110 Conn. 244, 
246; Bordonaro v. Senk, 147 A. 136, 
109 Conn. 428, 432; Cleveland, C. C. & 
re vera Co. v. Ricker, 116 I1l.App. 


[a] Intention to injure not essen- 
tial.—“‘One may be guilty of willful 
or wanton misconduct without actual 
intention to injure.” Birmingham 
R., L. & P. Co. v. Murphy, 56 So. 817, 
2 Ala.App. 588, 596. 

[b] “Wegligence” distinguished.— 
(1) “An action based upon willful or 
wanton misconduct is apart from the 
action for negligent conduct.” Bor- 
donaro v. Senk, 147 A. 136, 109 Conn. 
428, 432 [quot Meyer v. Hart, 147 A. 
678, 110 Conn. 244, 246]. (2) ‘Mere 
violation of a statutory duty is but 
simple negligence, and does not con- 


stitute ‘willful or wanton miscon- 
duct.’”” Smith v. Central of Georgia 
RCo; 51. Sow 79257935, 165 BAIS, - 407 


[cit and foll Curlette v. State, (Ala. 
App.) 142 So. 775, 776]. 


[ec] What constitutes.—‘‘To consti- 
tute ‘willful or wanton misconduct’ 
there must be actual knowledge, or 
that which is esteemed in law as the 
equivalent of actual knowledge, of the 
peril of the person injured, coupled 
with a conscious failure to act to the 
end of averting the injury.’ Mere 
violation of a statutory duty is but 
simple negligence, and does not con- 
stitute “willful or wanton miscon- 
duct.” Smith v. Central of Georgia 
R. Co., 51 So. 792, 798, 165 Ala. 407 
[cit Curlette vy. State, (Ala.App.) 142 
So. 775, 776]. 


64. See Negligence §§ 37-49. 


65. Louisville & N. R. Co. v. Per- 
kins, 44 So. 602, 152 Ala. 183,137. , 

[a] “Negligence” contrasted.— 
“Beginning with the Johnston case, 
+. » an announcement repeatedly 
affirmed in subsequent decisions, this 
court declared the rule that there can 
be no recovery on account averring 
a willful or wanton wrong, where the 
testimony shows only an act or omis- 
sion constituting simple negligence.” 
Louisville & N. R. Co. v. Perkins, 44 
So. 602, 152 Ala. 133, 137. 


66. Isaacson v. Boston, W. & N. Y. 
St. R. Co., (Mass.) 180 N.E. 118, 121; 
Evans v. Illinois Cent. R. Co., 233 S. 
W. 397, 289 Mo. 4938, 503. 


[a] As including “conscious dis- 
regard of life and safety.”—‘“‘As we 
understand the words ‘conscious dis- 
regard of the life and bodily safety,’ 
they add nothing to the words ‘will- 
ful, wanton and reckless’ and are in- 
cluded within the meaning of those 
words.” Evans vy. Illinois Cent. R. 
Co., 233 S.W. 397, 289 Mo. 493, 503. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ful, wanton or reckless’ conduct,”*7 and “willful, 


wanton or reckless misconduct.” ®§ 


WANTONLY.®® = Carelessly 


. 67. Young v. City of Worcester, 
149 N.E. 204, 205, 253 Mass, 481. 

68. Endorf v. Johnson, (S.D.) 241 
N.W. 519, 520. 

[a] “Negligence” distinguished.— 
Endorf v. Johnson, (S.D.) 241 N.W. 
519, 520. 

69. See also Wanton ante; 
tonness post. 

70. Seago v. Paul Jones Realty 
pees 170 S.W. 372, 374, 185 Mo.App. 

“Carelessly” 9 C.J. p 1291. 

“Recklessly” 53-C.J. p 551. 

71. Trauerman y. Lippincott, 39 
Mo.App. 478, 488 [quot Seago v. Paul 
Jones Realty Co., 170 S.W. 372, 374, 
185 Mo.App. 292]. 


Wan- 


72. New Standard D. [quot Jen- 
nings v. Cooper, (Mo.App.) 230 S.W. 
325, 328]. 


73. Commonwealth v. Byard, 86 N. 
BE. 285, 200 Mass. 175, 177, 20 L.R.A. 
N.S. 814; Neary v. Northern Pac. R. 
Co., 110 P. 226, 41 Mont. 480, 491. 


74. Bouvier L. D. [quot Conchin 
v. El Paso & S. W. R. Co., 108 P. 260, 
13 Ariz. 259, 264, 28 L.R.A.N.S. 88; 
State v. Gilligan, 50 A. 844, 23 R.I. 
400, 408; Mitchell v. Hughes, 176 P. 
26, 28, 104 Wash. 231, and cit Weir 
v. Haverford Hlectric Light Co., 33 
Pa.Co. 393, 396]; State v. Morgan, 3 
S.E. 927, 98 N.C. 641, 643. 

75. Rainwater v. State, 81 S.W. 38, 
46 Tex.Cr. 496, 497. 


76. Highland Ave. & Belt R. Co. v. 
Robinson, 28 So. 28, 125 Ala. 483, 489. 
See Alley v. Samples, (Mo.App.) 194 
S.-W. 513, 

[a] Similarly expressed.—‘‘With 
an utter disregard for the conse- 
quences that may result.” Alley v. 
Samples, (Mo.App.) 194 S.W. 513. 


77. Commonwealth v. Byard, 86 N. 
E. 285, 200 Mass. 175, 177, 20 L.R.A. 
N.S. 814; Trauerman vy. Lippincott, 
39 Mo.App. 478, 488 [quot Seago v. 
Paul Jones Realty Co., 170 S.W. 392, 
394, 185 Mo.App. 292]; Lancaster v. 
Carter, (Tex.) 255 S.W. 392, 394. See 
White v. Spangler, 26 N.W. 85, 68 
Iowa 222, 226; Terrell v. General Mo- 
tors Acceptance Corp., (Tex.Civ.App.) 
59 S.W.(2d) 442, 444; Hardman_v. 
Brown, 88 S.E. 1016, 1019, 77 W.Va. 
478: Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 75; Werner v. State, 67 
N.W. 417, 93 Wis. 266, 272. 

[a] Similarly expressed.—(1) 
“Under circumstances evincing..a 
reckless disregard of the lawful 
rights of others.” Hardman =v. 
Brown, 88 S.E. 1016, 1019, 77 W.Va. 
478 [quot Terrell v. General Motors 
Acceptance Corp., (Tex.Civ.App.) 59 
S.W.(2d) 442, 444]. (2) ‘“ ‘Wanton- 
ly’ is also defined as a reckless dis- 
regard of the lawful rights of oth- 
ers.” Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 75 [cit Werner v. State, 
67 N.W. 417, 93 Wis. 266, 272 (where 
language to same effect is used) ]. 


78. Henderson v. State, 111 S.W. 
736, 58 Tex.Cr. 533, 534. See Ross v. 
State, (Tex.Cr.) 108 S.W. 697. 


79. Trauerman v. Lippincott, 39 
Mo.App. 478, 488 [cit Seago v. Paul 
Jones Realty Co., 170 S.W. 372, 374, 
185 Mo.App. 292]. See Alley v. Sam- 


and 
eauselessly ;71 heartlessly;72 heedlessly ;7* in a li- 
centious spirit, perversely ;74 in a reckless manner ;7° 
in reckless disregard of probable consequences,7® or 
of the rights of others;7* in reckless sport;78 inten- 
tionally and with knowledge,’® maliciously ;%° reck- 
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lessly;8! recklessly,8? and without regard to conse- 


quences,** or to propriety or the rights of others;** 


recklessly ;7° 


ples, (Mo.App.).194 S.W. 513; Ter- 
rell v. General Motors Acceptance 
Corp., (Tex.Civ.App.) 59 S.W.(2d) 442, 
444; Hardman v. Brown, 88 S.E. 1016, 
1019, 77 W.Va. 478. But see infra note 
2 [b]. 

fa] As requiring intention and 
knowledge or consciousness.—(1) “If 
one intentionally does a wrongful act, 
and knows at the time that it is 
wrongful, then he does it wantonly.” 
Trauerman v. Lippincott, 39 Mo.App. 
478, 488 [quot Seago v. Paul Jones 
Realty Co., 170 S.W. 372, 374, 185 Mo. 
App. 292]. (2) In order to be done 
“wantonly,” ‘‘the act must be done 
intentionally and by design, and with- 
out excuse, and under circumstances 
evincing a lawless and destructive 
spirit.’”’. Branch v. State, 41 Tex. 622, 
625 [quot Terrell v. General Motors 
Acceptance Corn., (Tex.Civ.App.) 59 
S.W.(2d) 442, 444]. 

“Intentionally” 33 C.J. p 170. 

“Knowledge” 35 °C.J. p 919. 

80. White v. Spangler, 26 N.W. 85, 
68 Iowa 222, 226; Jennings v. Coonp- 
er, (Mo.App.) 230 S.W. 325, 328: Cody 
v. Gremmler, 99 S.W. 46, 121 Mo.App. 
259, 364. But see National Folding 
Box Co. v. Robertson, 125 F. 524, 525; 
Conchin v. El Paso & S. W. R:. Co., 
LOS) “P2605 As Ariz. £2595. 264,23) Th: 
R.A.N.S. 88; Mitchell v. Hughes, 176 
P. 26,2285 104 Wash? 231: 


[a] “Maliciously’ implies “wan- 
tonly.”-—‘To say that the assault 
» «. ». Was committed maliciously 
necessarily implies that it was... 


wantonly committed.” White v. 
San ee 26 N.W. 85, 68 Iowa 222, 
[b] “Without settled malice.”’— 


Bouvier lL. D. [quot Conchin v. El 
Werke CO. Ose ban 200. ho 
Arizi, ©259,, 264.628) “GuRSASN-S. 88; 
Mitchell v. Hughes, 176 P. 26, 28, 104 
Wash. 231]: National Folding Box 


Co. v. Robertson, 125 F. 524, 525. 
“Maliciously” 38 C.J. p 354. 


81. Heller v. New York, N. H. & 
H.R. Co: 265'E. 192.1972" Conchin. vy. 
Fl Paso & S. W. R. Co., 108 P. 260, 13 
Ariz. 259, 264, 28 L.R.A.N.S. 88; Ellis 
v. Ashton & St. Anthony Power Co., 
238 P. 517, 521, 41 Idaho 106: Joseph 
Taylor Coal Co. v. Dawes, 122 I1).App. 
289. 39%: Seawro v. Panl Jones Real- 
ty Co., 170 S.W. 392, 394, 185 Mo.App. 
292; Neary v. Northern Pac. R. Co., 
110 P. 226, 41 Mont. 480, 491: Wright 
Vo Clark. V50 (Vt 130 lsee 28 AmiR, 
496. See Gustafson v. Chicago, R. I. 
& PP. BR. Co,, 128 F.85, 96;. Glover v. 
Charleston & S. R. Co., 35 S.E. 510, 
512, 57 S.C. 228. 


82. Bouvier L. D. [quot Conchin 
v. El Paso & S. W. R. Co., 108 P. 260, 
13 Ariz. 259, 264, 28 L.R.A.N.S. 88; 
State v. Gilligan, 50 A. 844, 23 RI. 
400, 408; Mitchell v. Hughes, 176 P. 
26, 28, 104 Wash. 231, and cit Com- 
monwealth v. Devenney, 156 A. 809, 
103 Pa.Super. 838, 84; Weir v. Haver- 
ford Electric Light Co., 33 Pa.Co. 393, 
396 (last two cases using this lan- 
guage to explain when “an act is 


wanton’’)]; State v. Morgan, 3 S.E. 
927, 98 N.C. 641, 643. 
83. Commonwealth v. Devenney, 


156 A. 809. 103 Pa.Super. 83, 84 [cit 
Bouvier L. D.]. 


under such circumstances as evince a wicked and mis- 
chievous intent;8® willfully;8* with a reckless dis- 
regard of another’s rights;8? with a total absence of 
care;*88 without any care as to consequences with 
respect to the safety of others;8® without excuse;°° 
without proper regard for the rights of others;®+ 


24, Bouvier L. D. [quot Conchin 
Vv. DE Paso «Ss, W. R. €or, 1082260; 
13. Ariz. 259;-264, 28 L.RJA-N-S. 88; 
State v. Gilligan, 50 A. 844, 23 RI. 
400, 408; Mitchell v. Hughes, 176 P. 
26, 28, 104 Wash. 231, and cit Weir 
v. Haverford Electric Light Co., 33 
Pa.Co. 393, 396 (using this language 
to explain when “an act is wanton’’) ]; 
State v. Morgan, 3 S.E. 927, 98 N.C. 
641, 648. See National Folding Box 
Co. v. Robertson, 125 F. 524, 525; 
Seago v. Paul Jones Realty Co., 170 S. 
W:. 392, 394, 185 Mo.App. 292. 

[a] Similarly expressed.—‘‘A per- 
son may be regarded as acting ‘wan- 
tonly’ who acts without regard to pro- 
priety or the rights of others.’”’ Seago 
v. Paul Jones Realty Co., 170 S.W. 
392, 394, 185 Mo.App. 292 [cit Nation- 
al Folding Box Co. v. Robertson, 125 
F. 524, 525]. 


85. Ross v. State, (Tex.Cr.) 108 
S.W. 697; Rainwater v. State, 81 S.W.’ 
38, 46 Tex.Cr. 496, 497. See Hender- 
son. v. State, 111 SiwWie 3 6sebou hex. 
pe. nee 534 (as definition of ‘‘wan- 
on”’). 


86. Walldren Express & Van Co. v. 
Krug, 126 N.B. 97. 99, 291 Ml. 4723 
Commonwealth v. Byard, 86 N.E. 285, 
200 Mass. 175, 177, 20 L.R.A.N.S. 814. 
But see cases infra note 5[c]. 


“willfully” 68 C.J. 


87. Houran v. Whitney, 
Cir.Ct.N.S. 489, 491. 


28. Commonwealth v. Byard, 86 N. 
E. 285, 200 Mass. 175, 177, 20 L.R.A. 
N.S. 814. 


89. Joseph Taylor Coal 
Dawes, 122 Ill.App. 389, 396. 


90, Lancaster. =v. Carter,” (Chex: 
Commn.App.) 255 S.W. 392, 394; Ter- 
rell v. General Motors Acceptance 
Corp., (Tex.Civ.App.) 59 S.W.(2d) 442, 
444; Ross v. State, (Tex.Cr.) 108 S. 
W. 697; Rainwater v. State, 81 S.W. 
38, 46 Tex.Cr. 496, 497; Hardman vy. 
Brown, 88 S.E. 1016, 1019, 77 W.Va. 
478; Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 75 (‘‘without reasonable 
excuse’’). 


“Excuse” 23 C.J. p 277. 


91. Wright. v. Clark, 50 Vt. 130, 
136, 28 Am.R. 496. See National Fold- 
ing Box Co. v. Robertson, 125 F. 524, 
525; Tatum v. State, 66 Ala. 465, 467; 
Conchin v. El Paso & S. W. R. Co., 
108 P. 260, 13 Ariz. 259, 264, 28 L.R.A. 
N.S. 88; Seago v. Paul Jones Realty 
Co., 170 S.W. 372, 374, 185 Mo.App. 
292; Werner vy. State, 67 N.W. 417, 
93 Wis. 266, 272. 


[a] Similarly expressed.—(1) “A 
person may be regarded as acting 
‘wantonly’ who acts without regard to 
propriety or the rights of others.” 
National Folding Box Co. v. Robert- 
son, 125 F. 524, 525. (2) Construing 
a statute punishing one ‘‘who unlaw- 
fully or wantonly kills, a OF 
injures any horse’ or other specified 
domestic animal, the court defined the 
term: ‘“ ‘Wantonly’ that is, without 
regard to the rights of the owner.” 
Tatum v. State, 66 Ala. 465, 467. (3) 
“Obviously one who acts carelessly 
and recklessly, without regard to the 
legal rights of another, is to be con- 
sidered as acting wantonly.” Seago 
v. Paul Jones Realty Co., 170 S.W. 
372, 374, 185 Mo.App. 292. 
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without regard to the propriety demanded by the cir- 


cumstances ;°? without restraint.°? 


that the word implies disregard of the rights of oth- 
ers,?* or turpitude,®® and that the act was done of 
willful wicked purpose;°® but also that it does not 
imply active ill will or personal malice;®? and the 
word has been compared with and distinguished 
from: “accidentally,”°® “feloniously,”’®® ‘“inadver- 
tently,” “intentionally,’’? “maliciously, 


ly,”* and “willfully.’”’® 
Phrases: 


92. Commonwealth v. Byard, 
N.B. 285, 200 Mass. 175, 177, 20 L.R. 
A.N.S. 814. See National Folding Box 
Co. v. Robertson, 125 F. 524, 525 [cit 
Seago v. Paul Jones Realty Co., 170 
S.W. 372, 374, 185 Mo.App. 292 (both 
cases saying “without regard to pro- 
priety’’) ]. 

93. Trauerman vy. Lippincott, 39 
Mo.App. 478, 488 [quot Seago v. Paul 
Jones Realty Co., 170 S.W. 372, 374, 
185 Mo.App. 292]. 

“Restraint” 54 C.J. p 734. 


94. Seago v. Paul Jones Realty Co., 
170 S.W. 372, 373, 185 Mo.App. 292. 


95. Palmer v. Smith, 132 N.W. 614, 
147 Wiis. 70, 75. See also cases infra 
note 96. 

“Turpitude” 65 C.J. p 1182. 

96. North Carolina v, Vanderford, 
35 EF. 282, 287 [quot State v. Massey, 
2 S.E. 445, 97 N.C. 465, 468; Terrell v. 
General Motors Acceptance Corp., 
(Tex.Civ.App.) 59 S.W.(2d) 442, 444]. 
See Bailey v. North Carolina R. Co., 
62 S.E. 912, 149 N.C. 169, 174. 

[a] Similarly expressed.—‘‘This 
court has said that the word ‘wanton’ 
implies turpitude, and that the act 
was committed or omitted of willful, 
wicked purpose.” Bailey v. North 
Carolina R. Co., 62 S.E. 912, 149 N.C. 
169, 174. 


97. Commonwealth v. Devenney, 
156 A. 809, 103 Pa.Super. 83, 84. 


98. Missouri, K. & T. R. Co. v. Da- 
vidson, 14 Kan. 349, 351. 


99. State v. Hartwell, 40 S.E. 48, 
129 N.C. 550, 551; State v. Morgan, 
3 S.E. 927, 98 N.C. 641, 643. 


“Feloniously” see Indictments and 
Informations § 247. 


1. Merrill v. Sheffield Co., 53 So. 
219, 222, 169 Ala. 242. 


[a] “‘*‘Wantonly’ indicates much 
more than mere inadvertence.” 
Watts v. South Bound R. Co., 38 S.E. 
240, 242, 60 S.C. 67 [quot Brasington 
v. South Bound R. Co., 40 S.E. 665, 
667, 62 S.C. 325, 89 Am.S.R. 905. 


“Tnadvertently” 31 C.J. p 370. 
2. See infra this note. 


[a] “Intentionally” compared.— 
Merrill v. Sheffield Co., 58 So. 219, 222, 
169 Ala. 242; Trauerman vy. Lippin- 
cott, 39 Mo.App. 478, 488. 


[b] “Intentionally” distinguished. 
—(1) “‘Wantonly’ . falls far 
short of meaning intentionally.” 


Neary v. Northern Pac. R. Co., 110 P. 
226, 41 Mont. 480, 491.. (2) “An act 
may be done wantonly and recklessly 
and an injury may be wantonly and 
recklessly inflicted without an ‘intent’ 
oniwishi i .  . to, inflict the inju- 
ry.’ Highland Ave. & Belt R. Co. 
v. Robinson, 28 So. 28, 125 Ala. 483, 
490. 

3. See infra this note. 


[a] “Maliciously” compared.— 


“Carelessly and recklessly and wan- 
tonly,”® “carelessly, wantonly, recklessly, and negli- 


WANTONLY 


It has been said 


3 “onlawful- 


gently,”? “grossly wantonly,”’ “injury ‘wantonly’ in- 
flieted,’”® “intentionally and wantonly,”?® “malicious- 
ly and wantonly,”!! “maliciously or wantonly, 
‘negligently, carelessly, and wantonly,”'® “reckless- 
ly and in wanton disregard of . . 
“recklessly and wantonly,’?® “recklessly or wanton- 
ly,”1® “recklessly, wantonly, or purposely, 
lawfully, wantonly and grossly carelessly,”+® “un- 
lawfully, wantonly, and willfully,”1® “unlawfully, 


12 


rights,’’!* 


M17 boyy 


willfully, and wantonly,’”?° “wantonly and cruelly 


86 ( Brantz v. Marcus, 35 N.W. 115, 116, 73 


Iowa 64; State v. Gilligan, 50 A. 844, 
23 R.1. 400, 408; Rainwater v. State, 
81 S.W. 38, 46 Tex.Cr. 496, 497. 

[b] “Maliciously” distinguished. 
—National Folding Box, etc., Co. v. 
Robertson, 125. F. 524, 525; Conchin 
Vi HISPasoré iS) WR. Co., 108 e.52160; 
13 Ariz. 259, 264, 28 L.R.A.N.S. 88; 
Commonwealth vy. Byard, 86 N.E. 285, 
200 Mass. 175, 177, 20 L.R.A.N.S. 814; 
Seago v. Paul Jones Realty Co., 170 
SW ST2, UST 4 aS ban Mos Appia 92) 
Mitchell v. Hughes, 176 P. 26, 28, 104 
Wash. 231. See North Carolina v. 
Vanderford, 35 F. 282, 287. 

[c] “Maliciously” held not inter- 
changeable. State v. Morgan, 3 S.E. 
927, 98 N.C. 641, 642; State v. Massey, 
2 S.E. 445, 97 N.C. 465, 468. But see 
supra note 80. 

4 See cases infra this note. 

[a] “Unlawfully” compared.—Ta- 
tum vy. State, 66 Ala. 465, 467. 


[b] “Unlawfully” distinguished.— 
State v. Hartwell, 40 S.E. 48, 129 N. 
C. 550, 551; State v. Morgan, 3 _S.E. 
927, 98 N.C. 641, 642; State v. Mas- 
sey, 2 S.H. 445, 97 N.C. 465, 468. 


{e] “Unlawfully” not interchange. 
able.—State v. Morgan, 3 S.E. 927, 98 
N.C. 641, 643; State v. Massey, 2 S.E. 
445, 97 N.C. 465, 468. 

“Wnlawfully” 66 C.J. p 44. 

5. See cases infra this note. 


[a As including “willfully.”— 
““Wantonly’ is of greater significance 
than ‘willfully,’ and includes it.” 


State v. Pellerin, 43 So. 159, 160, 118 
La. 547. 


{b] “Willfully” compared.—Clarke 
v: Hoggins, 11 C.B.N.S. 545, 550, 103 
BE.C.L. 543, 142 Reprint 909. - 


[ec] “willfully” distinguished.— 
North Carolina v. Vanderford, 35 F. 
282, 287; Joseph Taylor Coal Co. v. 
Dawes, 122 Ill.App. 389, 395; Bailey 
v. North Carolina R. Co., 62 S.E. 912, 
149 N.C. 169, 174; State v. Harwell, 
40 S.1. 4148; L29'9N.C.95505) 55 18a "State 
v. Massey, 2 S.E. 445, 97 N.C. 465, 
468; Branch v. State, 41 Tex. 622, 625; 
Ross v. State, (Tex.Cr.) 108 S.W. 697; 
Thomas v. State, 14 Tex.App. 200, 
205. But see cases supra note 86. 


6. Walldren Express & Van Co. v. 
Krug, 126 N.B.. 97,99, 291 Ill. 472° 


[a] Sufficient to charge “willful- 
ness.’—Walldren Express & Van Co. 
ve horie. 2 GeNeH Oe 9 Ore a9 ds able Aye 


7. Brasington v. South Bound R. 
Co., 40 S.E. 665, 666, 62 S.C. 325, 89 
Am.S.R. 905; Watts v. South Bound 
R. Co., 38 S.H. 240, 242, 60 SiC. 67. 


8. Neary v. Northern Pac. R. Co., 
110 P. 226, 41 Mont. 480, 489. 

9. See cases infra. this note. 

[a] “Injury attributable to ... 


negligence” contrasted.—Discussing 
the force of the language used in 


beat,”’? “wantonly and cruelly 
refused [to support],”?? 


. . neglected and 
“‘wantonly and grossly’ 


pleadings in personal injury or 
wrongful death cases, the court said: 
“Tt would be far safer, in drafting a 
complaint in an action like this, to 
appreciate that a claim for an injury 
‘wantonly’ inflicted is one thing, and 
one for injury attributable to mere 
actionable negligence is a far differ- 
ent thing.” Turtenwald v. Wiscon- 
sin Lakes Ice & G. Co., 98 N.W. 948, 
949, 121 Wis. 65 [quot Neary v. 
Northern Pac. R. Co., 110 P. 226, 41 
Mont. 480, 490]. 


10. Wright v. 
136, 28 Am.R. 496. 


11. Lentine v. McAvoy, 136 A. 76, 
77, 105 Conn. 528. 


12. State v. Gilligan, 50 A. 844, 23 
R.I. 400, 408. 


13. Merrill v. Sheffield Co., 53 So. 
219, 222, 169 Ala. 242. 


14. Jennings v. Cooper, (Mo.App.) 
230 S,W. 325, 328. 

[a] “Maliciously” equivalent.— 
Jennings v. Cooper, (Mo.App.) 230 S. 
Wier 3259328) 

15. Glover v. Charleston & S. R. 
Co., 35 S.E. 510, 512, 57.8.C. 228; Carl- 
son v. Johnke, 234 N.W. 25, 27, 57 S. 
D. 544, 72 ALL.R. 1352. 


[a] As indicating more than in- 
advertence.—‘‘A charge [in personal 
injury complaint] that an act was 
recklessly and wantonly done or omit- 
ted indicates much more than mere 
inadvertence and implies that the 
wrongdoer has a mind or spirit which, 
though adverting to its duty and the 
consequences of its breach, yet in 
unbridled license disregards the 
Same.” Watts v. South Bound R. Co., 
38 S.E. 240, 242, 60 S.C. 67 [quot Bras- 
ington v. South Bound R. Co., 40 S.BE. 
665, 667, 62 .S.C. 325, 89 Am.S.R. 905]. 


[b] “Recklessly or wantonly” con- 
trasted.—Merrill v. Sheffield Co., 53 
So. 219, 222, 169 Ala. 242. 


16. Merrill v. Sheffield Co., supra; 
Harrington v. Los Angeles R. Co., 74 
Pp. £5,0140 Gal. b145° 527." 98) AimsSur: 
Sb; G3 TRAs | 2oss 

[a] “Willfully or intentionally” 
not equivalent.—Jensen v. Denver & 
ire R. Co., 138 P. 1185, 44 Utah 100, 

“Recklessly and wantonly” 
trasted see supra note 15 [b]. 


17. Western Union Tel. Co. v. Cat- 
Lett, Ula Belen Due O00 On CrAcera eign 


18. Neary v. Northern Pac. R. Co., 
110 P. 226, 41 Mont. 480, 490. 


19. Brantz v. Marcus, 35 N.W. 115, 
116, 73 Iowa 64. 


Clark, 50)" Vit. 13:0, 


con- 


20. Henderson v. State, 111 S.W. 
(86, ba) Dex Cres. 

21. Commonwealth v. Miller, 3 
Lane.L.Rev. (Pa.) 175. 

22. Carson y. Carson, 138 N.W. 
1076, 173 Mich. 452, 453, 43° TuaR.A. 
N.S. 255. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


negligent,”22 “wantonly and intentionally,’?* “wan- 
tonly and maliciously,’?° “wantonly and reckless- 
ly,”2° “wantonly and willfully,”27 “wantonly attack- 
ed and assaulted,”’*® “wantonly eareless,”?° “wanton- 
wantonly done,’?? “wantonly 


ly commit waste,’’®° “ 


firing,”*? “wantonly indifferent,”** 


ed,”°* “wantonly killed,’®® “wantonly or intention- 
ally,”°° “wantonly or maliciously,”®? “wantonly or 
wantonly, recklessly and negligent- 
ly,’*® “wantonly to waste or destroy salmon,”?°® 
“wantonly, willfully and recklessly,’’*+ “willfully and 
maliciously and wantonly,”*? “willfully and wanton- 
ly,”# “willfully, carelessly and wantonly,”** “will- 
fully, maliciously, and wantonly,”*® “willfully, ma- 


recklessly,”?s “ 


23. Neary v. Northern Pac. R. Co., 
110 P. 226, 41 Mont. 480, 486. 


24. Petrowski v. Philadelphia & R. 
Ryze COgelOTEAs selwseo,, 26d Mean L. 
25. Romans v. McGinnis, 160 S.W. 
928, 931, 156 Ky. 205; Cody v. ‘Grem- 


ayer, 99 S.W. 46, 121 Mo.App. 359, 
oe 
26. McGuire v. Amyx, (Mo.) 297 S. 


W. 968, 974. 


[a] As meaning more than “neg- 
ligently.”—-When used conjunctively 
the words have been held to mean 
more than “negligently,” the court 
saying: ‘The two words, thus con- 
joined can never import less than 
such conscious disregard of and _in- 
difference to the probable consequenc- 
es of the act to which they refer as 
is the legal equivalent of willful mis- 
conduct and _ intentional wrong.” 
Highland Ave. & Belt R. Co. v. Rob- 
inson, 28 So. 28, 125 Ala. 483, 489 [cit 
Bailey v. North Carolina R. Co., 62 
S.B. 912, 149 N.C: 469, 174]. 


27. North Carolina v. Vanderford, 
35 F. 282, 287; Allison Coal & Trans- 
fer Co. vy. Davis, 129 So.. 9, 221. Ala. 
334, 335; Kramm y. Stockton Electric 
R: Coz, 86 PR; 903, 3, Cal. App:-606, 618; 
Brantz vo Maretis; 35, “NeW. 115, 73 
Iowa 64, 65; Wentzell v. Boston Ele- 
vated Ry. Co., 119 N.E. 652, 230 Mass. 
Qe lala 4 

{a] “Accidentally” distinguished. 
—Missouri, K. & T. R. Co. v. David- 
son, 14 Kan. 349, 351. 


{b] “Unlawfully and maliciously” 
not equivalent.—State v. Morgan, 3 S. 
E. 927, 98 N.C. 641, 642; State v. Mas- 
sey, 2 S.E. 445, 97 N.C. 465, 468. 


28. U.S. v. Manasse, 1 Hawaii Fed. 
250, 251. 


29. Young v. City of Worcester, 
149 N.E. 204, 205, 253 Mass. 481. 


30. Hardman v. Brown, 88 S.E. 
1016, 1019, 77 W.Va. 478. 


31. Kramm v. Stockton Electric R. 
Co., 86P. 903, 3 Cal-App. 606, 618; 
Joseph Taylor Coal Co. v. Dawes, 122 
Ill.App. 389, 396. 


[a] “An act is wantonly done, 
when it is needless for any rightful 
purpose and manifests.a reckless in- 
difference to the rights and interests 
of another.” Everett v. Receivers of 
Richmond & D. R. Co., 27 S.H. 991, 121 
N.C. 519, 521. 

.[b] “Negligently done” contrast- 
ed.—Joseph Taylor Coal Co. v. Dawes, 
122 Tll.App. 389, 396. 


32. Palmer v. Smith, 132 N.W. 614, 
147 Wis. 70, 75. 


33. Adler v. Martin, (Ala.) 59 So. 
597, 601. 

34. Jones v. Birmingham Ry., L. & 
P. Co., 67 So. 801, 12 Ala.App. 474, 
479; Birmingham Ry., L. & P. Co. v. 
meleod. 64 So. 193, 9 Ala.App. 637, 

0. 


35. Crisp v. State, 109 So. 282, 21 


WANTONLY—WANTONNESS 


wantonly infliet- 


Ala.App. 449, 454. 

36. Ellis v. Birmingham Water- 
works Co., 65 So. 805, 187 Ala. 552, 
555; Birmingham R. Light & P. Co. 
v. Lee, 45 So. 292, 153 Ala. 79, 84; 
Alabama, G. S. R. Co. v. Williams, 
37 So. 255, 140 Ala. 230, 237; Birming- 
ham Ry., L. & P. Co. v. McLeod, 64 
So. 193, 9 Ala.App. 637, 641. 

37. Houran v. Whitney, 
Cir.Ct.N.S. 489, 491. 

38. Birmingham R. L. & P. Co. v. 
Lee, 45 So. 292, 153 Ala. 79, 84. 


39. Ziman v. Whitley, 147 A. 370, 
110 Conn. 108, 110. 


20 Ohio 


40. Alaska Packers’ Ass’n v. U. 
8.5244 Fr 710, 711. 
41. Isaacson v. Boston, W. & N. Y. 


St. R. Co., (Mass.) 180 N.E. 118, 121. 


[a] What  constitutes.—‘Alleged 
wrongdoer acts ‘wantonly, willfully 
and recklessly’ only when he inflicts 
the injury intentionally, or is so ut- 
terly indifferent to the rights of oth- 
ers that he acts as if guch rights did 
not exist.” Isaacson v. Boston, W. 
& N. Y. St. Ry. Co., (Mass.) 180 N.E. 
85) dels 


42. Commonwealth v. Byard, 86 
N.E. 285, 200 Mass. 175, 176, 20 L.R.A. 
N.S. 814. ; 


43. Louisville & N. R. Co. v. Orr, 
26 So. 35, 121 Ala. 489, 499; South- 
ern. bac. Ra Co. v..Svendsen,. 108, PR. 
262 LopATIZ mel lis lio Sicrammy Ve 
Stockton Electric R. Co., 86 P. 903, 
3 Cal.App. 606, 617; Jeneary v. Chi- 
eago & I. Traction Co., 138 N.E. 203, 
306 Ill. 392, 397; White v. Spangler, 
26 N.W. 85, 68 Iowa 222, 226; Branch 
vy. State, 41 Tex. 622, 625; Ross, -v. 
State, (Tex:Cr.), 108 S.-W.) 697; Jones 
v. State, 3 Tex.App.' 228, 231; Clark 
v. Hoggins, 11 C.B.N.S. 545, 549, 103 
E.C.L. 548, 142 Reprint 909. 


[a] “Willfully or wantonly” con- 
trasted.—Adler v. Martin, (Ala.) 59 
So. 597, 600. 


44. Merrill v. Sheffield Co., 53 So. 


219, 223, 169 Ala, 242. 


45. Werner v. State, 67 N.W. 417, 
93 Wis. 266, 272. 

fa] “Willfully, maliciously, or 
wantonly” contrasted.—Werner _ v. 


State, 67 N.W. 417, 93 Wis. 266, 272. 
46. Werner v. State, supra. 


“willfully, maliciously, and wan- 
tonly”’ contrasted see supra note 45 
[a]. 


47. Adler v. Martin, (Ala.) 59 So. 
597, 600; Merrill v. Sheffield Co., 53 
So. 219, 222, 169 Ala. 242; Mobile, J. 


COS: o Cle RCO. BVerSmit hs 40850. 50 63; 
146 Ada, 312, .3dl5, 

“Willfully and wantonly” contrast. 
ed see supra note 438 [a]. 

48. Foster v. Hyman, 148 S.E. 36, 
Bilge Lod N.C. 1189). 

(AO see ODEO iokA RUC a So oli. u—E OO... Ve 
Graham, 95 Ind. 286, 298, 48 Am.R. 


liciously, or wantonly,’*® “willfully or wantonly, 
“willfully, wantonly, and negligently,’** “willfully, 
wantonly and recklessly done,’*? and “wrongfully, 
recklessly and wantonly.”®° 


WANTONNESS.*! 
“wanton,”°? and “wantonly,”>? this word has vari- 
ous meaningss.°4 
action without regard to the rights of others;°° bad 
motive;°*® condition so consciously leading to harm- 
ful results that the party charged may be deemed 
to have intended such results from his conscious 
dereliction or affirmative action;®’ conscious disre- 
gard of probable or natural consequences,®* but 
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47 


It has been said that, like 


It has been defined variously as 


719. 
50. Foster v. Hyman, 148 S.E. 36, 
Og Oe. NEO. EO Oy 
51. Wantonness: 
Animals §8§ 214, 215, 238, 239 (element 
of cruelty). 
Criminal Law §§ 46-51 (element of 
criminal act). 
Negligence §§ 40-49, 533-535. 
52. See Wanton ante. 
53. See Wantonly ante. 
54. Jensen vy. Denver & R. G. 
C€os/-138 2) 11855544 Utah 00; dale: 
55. Welch v. Durand, 36 Conn: 182, 
184, 4 Am.R. 55 [quot Everett v. Re- 
ceivers of Richmond & D. R. Co., 27 
S.E. 991, 121 N.C. 519, 522; State v. 
Brigman, 94 N.C. 888, 890]; Jensen 
VinbDenver &°R.'G:/R. Co:, L383) Piel tsibe 
44 Utah 100, 112. 


R. 


56. Trauerman v. Lippincott, 39 
Mo.App. 478, A487. 

[a] “Personal ill will’ unneces- 
sary.—Trauerman v. Lippincott, 39 


Mo.App. 478, 487. 
“Motive” 42 C.J. p 561. 


_57. Louisville & N. R. Co. v. Per- 
kins, 44 So. 602, -152 Ala. 133, 137. 


58. Chicago, R. I. & Pac. R. Co. v- 
Lacy, 97 P. 1025, 78 Kan.’ 622, 629. 
See Allison Coal & Transfer Co. v. 
Davis, 129 So. 9, 221 Ala. 334, 335; 
Alabama Power Co. v. Gooch, 128 So. 
7938, 221 Ala. 325, 327; Central of Geor- 
gia Ry. Co. v. Corbitt, 118 So. 755, 756, 
218 Ala. 410; Seott v. Louisville & 
NSO RS Co.,c115 VSor 171 22172 Mano bie 
256; Godfrey v. Vinson, 110 So. 13, 
215 Ala. 166, 169; Alabama Power Co. 
v. Conine, 97 So.:791, 210 Ala. 320, 322: 
Moore v. East St. Louis & S. Ry. Co., 
(Mo.App.) 54 S.W.(2d) 767, 771; Bai- 
ley v. North Carolina R. Co., 62 S.E. 
912, 149 N.C. 169, 175. 


[a] What constitutes.—(1) “As I 
have explained to you in the defining 
of ‘wantonness’ there must be a con- 
scious act or a conscious failure to 
act, with a knowledge that injury will 
probably result, and with a reckless 
disregard of consequences.” Central 
of Georgia Ry. Co. v. Graham, 127 So. 
218, 220 Ala. 645, 649. (2) “To con- 
stitute ‘wantonness’ [proof must es- 
tablish] that the party charged, or his 
servant acting. for him, ... was 
conscious of the conduct which caus- 
ed the injury, and conscious, from his 
knowledge of the existing conditions 
that injury would likely or probably 
result from his conduct or omission 
to act and with reckless indifference 
to consequences consciously and in- 
tentionally did the wrongful act or 
omitted to do or. discharge some 
known duty, . which produced 
the injurious result. Feore v. Tram- 
Mie), SO Ze SO. Vo29e oe, cia Aan etepy 
To same effect Caruth v. Sparkman, 
(Ala.) 147 So. 884, 885; Alabama Pow- 
er.Co..v., Coninesl9% So. 7912270) Ala: 
320, 322; Birmingham Ry., Light & 
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without intention to inflict injury;°® conscious fail- 
ure of one charged with a duty to exercise due care 
and diligence to prevent an injury after the discovery 
under circumstances where he is 
charged with a knowledge of such peril, and being 
conscious of the inevitable or probable results of 


of the peril, 


such failure;®° conscious failure 


pare 3° 


Power Co. v. Cockrum, 60 So. 304, 179 
Jensen v. Denver & R. 
G. R. Co.,°138- 2. 1485, 1188, 44 Utah 
(3) “Unless an act is done, 
or omitted to be done, under circum- 
stances . . known to the person 
that his conduct is likely to, or prob- 
ably will, result in injury, and 
through reckless indifference to con- 
sequences he consciously and inten- 
tionally does a wrongful act, . 

the injury cannot be said to be wan- 
tonly inflicted.” Jones v. Birming- 
ham Ry., Light & Power Co., 67 So. 
801, 802, 12 Ala.App. 474, 479; 
son v. Johnke, 234 N.W. 25, 27, 57 S.D. 
544, 025A Re 1352. 


59. See Central of Georgia Ry. Co. 
Ne eae 127 So. 218, 220 Ala. 645, 
648. 


{a] In what “wantonness” con- 
sists.—(1) “To constitute wantonness 
in the eye of the law it is not neces- 
sary to allege or show an intent to 
injure.” Dyer v. McCorkle, (Cal.App.) 
214 BP.) 587, 590. (2) “To. constitute 
wantonness,’ the party doing the act, 
or failing to act, must be conscious 
of his conduct, and, without having 
the intent to injure, must be con- 
scious, from his knowledge of existing 
circumstances and conditions, that 
his conduct will actually and probably 
result in injury.” Birmingham Ry., 
L. & P. Co. v. Taylor, 60 So. 979, 6 
Ala.App. 661, 664. (3) ‘“Wantonness 
consists . - in’ consciousness on 
the part of the person charged with 
‘it, from his knowledge of existing 
circumstances and conditions, and 
that his conduct will probably result 
in injury, and yet, with reckless in- 
difference or disregard of the natural 
or probable consequences, but with- 
out intention to inflict injury, he does 
or fails to do the act.” Birmingham 
R. L. & P. Co. v. Landrum, 45 So. 198, 
153 Ala. 192, 204, 127 Am.S.R. 25 [quot 
Southern Ry. Co. v. Benefield, 55 So. 
rae 172 Ala. 588, 592, 35 L.R.A.N.S. 
4 ‘ 


60. Allison Coal & Transfer Co. v. 
Davis, 129 ‘So. 9, 221° Ala. 334, 336; 
Birmingham R., L. & P. Co. v. Wil- 
liams, 48 So. 93, 158 Ala. 381, 390; 
Central of Georgia Ry. Co. v. Pruden, 
LOT So. 7 716,21, Ala. App.) '281,:<283: 
Birmingham Ry., L. & P. Co. v. Tay- 
lor, 60 So. 979, 6 Ala.App. 661, 664. 
See Godfrey v. Vinson, 110 So. 13, 215 
Ala. 166, 169; Ellis v. Birmingham 
Waterworks Co., 65 So. 805, 187 Ala. 
552, 555; Duncan v. St. Louis & S. F. 
Ri Conn 44 (So. 418, 162) Alas. 11855122, 
132; Georgia Pac. R. Co. v. Lee, 9 So. 
230, 92 Ala. 262, 270; Conchin v. El 
Paso & Ss Wi. RR.) Co., 108: Pu 260, 13 
Ariz. 259, 264, 28 L.R.A.N.S. 88; Atchi- 
son, T. & S. F. R. Co. v. Baker, 98 P. 
804, 79 Kan. 183, 189, 21 L.R.A.N.S. 
427. 


fa] As including acts of omission 
as well as commission.—Brown vy. St. 
ous Sy nee. 0.7155 So: 107, 171 
Ala. 310, 316; Birmingham R. & Elec- 
tric Co. v. Pinckard, 26 So. 880, 124 
Ala. 372, 375; Birmingham R., L. & P. 
Co. v. Murphy, 56 So. 817, 2 Ala.App. 
588, 595; Atchison, T. & S. F. R. Co. 


conscious invasion of the rights of anoth- 
er;°? doing that which will annoy another and which 
the party doing it knows will produce no results to 


Carl" 


WANTONNESS 


to observe due 
to his rights ;*1 
ence to probable 
for the safety,’* 


v. Baker, 98 P. 804, 
21 L.R.A.N.S. 427; City of Shawnee 
v. Cheek, 137 P. 724, 41 Okl. 227, 245, 
51 L.R.A.N.S. 672, Ann.Cas.1915C 290. 


[b] Precedent conditions of “‘wan- 
tonness.”—‘‘Wantonness,” as applied 
in cases of injury to a person by a 
breach of duty, where the peril of the 
person injured is known, held to re- 
quire a direct intent to inflict injury, 
or an act done, or omitted, with the 
consciousness that the act, or omis- 
sion, will probably eventuate in in- 
jury. Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 206, 
133) (AmiS IRs 73/21. 


[c] Similar definitions.—(1) ‘It is 
the conscious failure to exercise due 
care by one charged with a duty.” 
Allison Coal & Transfer Co. v. Davis, 
129 So. 9, 221 Ala. 334, 336. (2) “Wan- 
tonness . . is the conscious failure 
by one charged with a duty to exer- 
cise due care in the discharge of that 
duty.” Ellis v. Birmingham Water- 
works Co., 65 So. 805, 187 Ala. 552, 555. 


[d] Wantonness may arise (1) 
“Wrom knowledge that persons, 
though not seen, are likely to be in 
position of danger, and with _ con- 
scious disregard of known conditions 
and in violation of law brings on the 
disaster.”’) Godfrey v. Vinson, 110 So. 
13, 215 Ala. 166, 169. (2) It “may, 
of course, arise after discovery of 
actual peril by conscious failure to 
use preventive means at hand.” God- 
frey v. Vinson, supra. 


61. Bussey v. Charleston & W. C. 
Re COs. DoS Hye L6S ie oes. CL Geen 208 
Tinsley v. Western Union Tel. Co., 51 
S:E. 913, 72 SC. 350; 355; Brasington 
vy. South Bound R. Co., 40 S.E: 665, 
667, 62 S.C. 325, 89 Am.S.R. 905; Watts 
v. South Bound R. Co., 38 S.E. 240, 
242, 60 S.C. 67; Jensen v. Denver & 
R. G. R. Co., 188 P. 1185, 44 Utah 100, 
112. 

“Gare” 9 C.J. p 1286. 

“Due care” 9 C.J. p 1288. 
Negligence § 51. 

“Failure” 25 C.J. p 430. 

62. Bussey v. Charleston & W. C. 
RCs b.5) Seki LOoiy ep Pi 116, 129; 


79 Kan. 183, 189, 


See also 


Jensen v. Denver IS Gad (et 124, Co., 138 
P. 1185, 44 Utah 100, Ths 
63. Clark v. Hoggins, 11 C.B.N.S. 


545, 552, 108 E.C.L. 548, 142 Reprint 
909 (where it is said that ‘“wanton- 
ness” consists in this). 

64. Driggers v. Southern Ry. Co., 
(S.C.) 168 S.E. 185, 186 

“Slight care’ see BUlAente Spay 
Negligence §§ 36, 85. 

65. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364. 

66. Louisville & N. R. Co. v. Orr, 
26 So. 35, 121 Ala. 489, 499. See Lake- 
shore & M. S. R. Co. v. Bodemer, 29 
N.E. 692, 139 Ill. 596, 606, 32 Am.S.R. 
218. But see cases infra note 95 [b]. 

“Gross negligence” see Negligence 
§ 36. 

“Negligence” see Negligence § 1. 

67. See Cody v. Gremmier, 99 S.W. 


himself ;*? failure to exercise slight care;** foolhar- — 
diness;°*° gross carelessness or negligence;®*® heart- 
lessness;®" heedlessness of the necessary results of 
the act complained of;°* indifference to results ;°® 
intentional doing of an unlawful act, knowing such 
act to have been unlawful;*7° licentious act by one 
man towards the person of another, without regard 


maliciousness;** reckless indiffer- 
consequences;‘* reckless disregard 
or of the rights, of others,*® or of 


46, 121 Mo.App. 359, 364. 


68. Werner v. State, 67 N.W. 417, 
93: Wis. 266, 272. 


69. Southern Pac. R. Co. v. Svend- 
sen, 108 P. 262, 13 Ariz. 111, 115 [eit 
Conchin, y., El Paso /& S) \WapRewCos 
108 P. 260, 13 Ariz. 259, 264, 28 L.R.A. 
N.S. 88]. 


70. Bussey v. Charleston & W. C 
Re Con 55 SiH 265, (peo. Cu thongs 


“Unlawful” 66 C.J. p 33. 


71. Bouvier L. D. [quot Welch v. 
Durand, 36 Conn. 182, 184, 4 Am.R. 
55; Harward v. Davenport, 75 N.W. 
487, 489, 105 Iowa 592, 595; State v. 
Brigman, 94 N.C. 888, 889]. 


72. Cody v. Gremmler, 99 S.W. 46, 
121 Mo.App. 359, 364. 


73. Southern R. Co. v. Benefield, 
55 So. 252, 172 Ala. 588, 598, 35 L.R.A. 
N.S. 420; Duncan y. St. Louis & S. F. 
i Cos, 44 So. 418, 152 Ala. 118, 122; 
Louisville & N. R. Co.i we Orr 26 So. 
35, 121 Ala. 489,,499. See Alabama 
Power Co. v. Gooch, 128 So. 793, 221 
Ala. 325, 327; Central of Georgia Ry. 
Co. v.. Graham, 127 So. 213, 220, Ala, 
645, 649; Feore Vv. Trammel, 102 So. 
529, 212 Ala. 325, 330; Alabama Power 
Co. v. Conine, 97 So. 791, 210 Ala. 320, 
322; Mobile ‘Blectric Co. W. LEritz 0 
So. 235, 200 Ala. 692, 693; Birming- 
ham Ry., L. & P. Co. v. Cockrum, 60 
So. 304, 179 Ala. 372, 381 (last four 
cases omitting ‘“probable’); Birming- 
ham R., L. & P. Co. v. Landrum, 45 
So. 198, 153 Ala. 192, 204, 127 Am.S.R. 
25 Cato the natural or probable con- 
sequences’); Jones v. Birmingham, 
Ry., L. & P. Co., 67 So. 801, 12 Ala. App. 
474, 479; Birmingham Ry... & PP: Co. 
v. McLeod, 64 So. 193, 9 ‘Ala. App. 637, 
640; Dyer v. McCorkle, (Cal.App.) 274 
P. 587, 590; Kramm vy. Stockton Elec- 
tric R. Co., 86 P. 903, 3 Cal.App. 606, 
618; Fabac v. St. Louis & S. F. Ry. 
Co., 287 P. 1019, 119 Kan. 58, 63; Sen- 
ning v. Arkansas Valley Interurban 
RY. COs, 165) bu S00, SOs OL Kania ias 
Richardson v. Missouri Pac. Ry. Co., 
133 P. 535, 90 Kan, 292, 296; Chicago, 
R. I. & Pac. R. Co. v. Lacy, 97 P. 1025, 
78 Kan. 622, 629; Carlson v. Johnke, 
pee 25, 27, 5% Seb. 6445 72. ALAR. 
ih 


74 Southern Pac. R. Co. Svend- 
sen, 108 P. (262, 13. Ariz, Tit. 115; 
Bailey v. North Carolina R. Co., 62 S. 
E. 912, 149 N.C. 169, 174. See Strough 
v. Central R. of New Jersey, 209 F. 
23, 28; Birmingham R., L. & P. Co. 
v. Murphy, 56 So. 817, 2 Ala.App. 588, 
596; Bernier v. Tllinois CentsiRaCor, 
129 N.E. 747, 296 Ill. 464, 470; 
quist v. Boston & A. RK. Con 
53, 185 Mass. 130, 134, 102 Am.S.R. 
332; City of Shawnee v. Cheek, 137 P. 
724, 41 Okl. 227, 245, 51 L.R.ALN.S. 672, 
Ann.Cas.1915C 290. 

“Safety” 54 C.J. p 1117. 

75. Strough v. Central R. of New 
Jersey, 209 F. 23, 28; Birmingham 
FRGYis), piles DE COnVe Jackson, 63 So. 
782, 9 Ala.App. 588, 594; Western 
Union Tel. Co. v. Lawson, 12 Ps 283% 
284, 66 Kan. 660, 663; Trauerman vy. 
Lippincott, 39 Mo. App. 478, 488; West- 
ern Union Telegraph Co. v. Garrett, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


security ;7® reckless, 


injury ;*°° 


or malicious disposition to injure.** 


that wantonness implies an act done in disregard of 
another’s rights,5° an indifference as to the result of 


158 P. 619, 621, 59 Okl. 50; Norris v. 
Greenville, S. & A. R. Co., 97 S.E. 848, 
111 S.C. 322, 330. See Alabama Power 
Co. v. Jones, 130 So. 224, 221 Ala. 573, 
575; Conchin v. El Paso & S. W. R. Co., 
108 P. 260, 13 Ariz. 259, 264, 28 L.R.A. 
N.S. 88; Lake Shore & M S. R. Co. v. 
Bodemer, 29 N.E. 692, 139 Ill. 596, 606, 
32 Am.S.R. 218; Cleveland, C. C. & St. 
L. R. Co. v. Cline, 111 Ill.App. 416, 422; 
Cody v. Gremmler, 99 S.W. 46, 121 Mo. 


App. 359, 364; Cover v. Hershey 
Transit Co:, 139 A. 266, 290 Pa. 551. 
556; Lancaster v. Carter, (Tex.) 255 


S.W. 392, 394; Palmer v. Smith, 132 
N.W. 614, 147 Wis. 70, 75; Werner v. 
State, 67 N.W. 417, 93 Wis. 266, 272. 


[a] “To constitute ‘wantonness’ 
. it is sufficient that the act in- 
dicates a reckless disregard of the 
rights of others, a reckless indiffer- 
ence to results, or that the injury is 
the likely and not improbable result 
of the wrongful act.” Conchin v. El 
Paso &.S;W. KR. Co., 108) P. 260,113 
Ariz. 259, 264, 28 L.R.A.N.S. 88. 


76. Dyer v. McCorkle, (Cal.App.) 
274 P. 587, 590; Missouri Pac. R. Co. 
v. Walters, 96 P. 346, 78 Kan. 89, 41 
[quot Chicago, R. I. & Pac. R. Co. v. 
Lacy, 97 P. 1025, 78 Kan. 622, 628]. 


“Security” 56 C.J. p 1282. 


77. Trauerman y. Lippincott, 39 
Mo.App. 478, 488. 


“Lawless” 36 C.J. p 970. 


78. Heller v. New York, N. H. & 
H. R. Co., 265 F. 192, 198; Louisville 
SGN. RCo. ve Orr, 26)S0:-35,.121 Ala, 
489, 499; Georgia Pac. R. Co. v. Lee, 
9 So. 230, 92 Ala. 262, 270; Harring- 
ton v. Los Angeles R. Co., 74 P. 15, 
140 Cal. 514, 527, 98 Am.S.R. 85, 63 
L.R.A. 238; Dyer v. McCorkle, (Cal. 
App.) 274 P. 587, 590; Ellis v. Ashton 
& St. Anthony Power Co., 238 P. 517, 
521, 41 Idaho 106; Harward v. Daven- 
port, 75 N.W. 487, 489, 105 Iowa 592, 
595; Bazzell v. Atchison, TD. Se 4S: 
R. Co., 300 P. 1108, 1110, 183 Kan. 483; 
Senning Vv. Arkansas Valley Interur- 
ban Ry. Co., 165 P. 863, 864, 101 Kan. 
US AtCCRISON A, “Datdcs.os oka. Rs ions 
Baker, 98 P. 804, 79 Kan. 183, 189, 21 
L.R.A.N.S. 427; Chicago, R. I. & Pace. 
Rey Cos We lacy, 97 Ps) 1025;7578 Kans 
622, 628; Kansas Pac. R. Co. v. Whip- 
ple, 18 P. 730, 39 Kan. 531, 541; People 
V., Orr;..220 N.W. ( 243 Mich. 300, 
308; Plummer v. Kansas City, 48 Mo. 
‘App. 482, 484; Ford v. Atlantic Coast 
Line R. 'Co., (S.C.) 168 S.E. 1438, 159; 
Hull v. Seaboard Air Line R. Co., 57 
S.E. 28, 76 S.C. '278, 281, 10 L.R.A.N.S. 
1213; Carlson v. Johnke, 234 N.W. 
255274) 572 SDN 544502 ALL.R, 1352; 
Jensen v. Denver & R. G. R. Co., 138 
P.. 1185, 44 Utah 100, 112. See Bir- 
mingham R. L. & P. Co. v. Lee, 45 So. 
292, 153 Ala. 79, 84; Cody v. Gremm- 
ler, 99 S.W. 46, 121 Mo.App. 359, 364. 
But see infra note 97 [b]. 

“Recklessness” 53 C.J. p 552. 

79. Kansas Pac. R. Co. v. Whipple, 
18 P. 730, 39 Kan. 531, 542; State v. 
Brigman, 94 N.C. 888, 890 [quot Cobb 
v. Bennett, 75 Pa. 326, 330, 15 Am.R. 
752). 

“Sport” 58 C.J. p 1305. 

80. Lake Shore & M. S. R. Co. v. 
Bodemer, 29 N.E. 692, 139 Ill. 596, 606, 
32 Am.S.R. 218; Cleveland, C. C. & 
St. L. R. Co. v. Cline, 111 Ill.App. 416, 
422; Moore v. Hast St. Louis & S. Ry. 


lawless spirit;77 
ness 378 feckless sport;7® such a gross want of care 
and regard for the rights of others as to imply a 
disregard of consequences or a willingness to inflict 
willfully unrestrained action,®! running 
immoderately into excess;8? willfulness;** 


‘67 S.H. 28, 76 S.C. 278, 


WANTONNESS 


reckless 


ness,?? 
willful 
It has been said 
ever, has been 


o., (Mo.App.) 54 S.W.(2d) 767, 771. 

fa] Similarly expressed.—/(1) 
“Wanton or wantonly means _. 
such a degree of rashness as denotes 
a total want of care and.a willing- 
ness to destroy.” Lancaster v. Car- 
ter, )(Tex,)) 2550 SW. 392, 03942" (2) 
«No constitute wantonness toward one 
discovered in a position of peril, there 
must be will to injure or such indif- 
ference to consequences with realiza- 
tion that a catastrophe is imminent 
as to amount to willingness to in- 
jure.” Fabac v. St. Louis & S. F. Ry. 
Co. 287eP. 1019,-1021, 119 Kan. 538.63. 
(3) “Wantonness . is such gross 
want of care and regard for the rights 
of others as show a disregard of con- 
sequences or a willingness to inflict 
an injury.” Cleveland, C., C, & St. Is 
R. Co. v. Ricker, 116 TIll.App. 428, 432. 
(4) “Wantonness is such an entire 
want of care as to raise a presump- 
tion that the person in fault is con- 
scious of the probable consequences 
of his carelessness and is indifferent 
or worse to the danger of injury to the 
person or property of another.’ Jones 
v. Birmingham Ry., L. & P. Co., 67 
So.,801, 12 Ala.App. 474, 479. (5) 
“Where the omission to exercise care 
is so gross that it shows a lack of 
regard for the safety of others it will 
justify the presumption of willfulness 
or wantonness.” Bernier v. Illinois 
Cent. R. Co., 129 N.H. 747, 296 Ill. 464, 
470. 

81. Jensen y. Denver & R. G. 
Co., 138 P. 1185, 44 Utah 100, 112. 
cases infra note 82. 

82. Kansas Pac. R. Co. v. Whip- 
ple, 18 P. 730, 39 Kan. 531, 542; State 
v. Brigman, 94 N.C. 888, 890 [quot 
Cobb v. Bennett, 75 Pa. 326, 330, 15 
Am.R. 752]. See Clarke v. Hoggins, 
UT CBN. 545, 552, 1030 En Cris 5545, 
552, 142 Reprint 909. 

“Excess” 23 C.J. p 181. 

83. Adler v. Martin, (Ala.) 59 So. 
597, 600; Anniston Electric & Gas Co. 
v. Rosen, 48 So. 798, 159 Ala. 195, 204 
133 Am.S.R. O2A Mobile, Wiese Cy 
Co. v. Smith, 40 So. 763, 146 Ala. 35, 
pfs Lass Walldren Express & Van Co. v. 
Krug, W26) -Nwks 87,4995 291) Ts 472) 
Cleveland ss CG ce SU Lee (CO: Ve 
Ricker, 116 Ill.App. 428, 432; 
land, ©.) Cars Stil. eRe Copy Cline; 
Ite Tl App. 416; 422; Pittsburgh, C. 
CS Sti Ee eR. Co! v. Ferrellt! 78 INE. 
988, 998, 39 Ind.App. 515; People v. 
Orr, 220 N.W. 777, 243 Mich. 300, 308; 
Driggers v. Southern Ry. Co., (S.C.) 
168 S.E. 185, 186; Ford v. Atlantic 
Coast Line R. Co., (S.C.) 168 S.H. 143, 
159; Hull v. Seaboard Air Line R. Co., 
294, 10 .R. A. 
N.S. 1213; Tinsley v. Western Un- 
ion Tel. Co., 51 S.H. 913, 72 S.C. 350, 
355. But see infra note 99. 

“wWillfulness” 68 C. J. 


84 Dyer v. McCorkle, 
274 PB. 587, 590. 

85. Walldren Express & Van Co. v. 
Krug, 126 N.E. 97, 99, 291 Ill. 472. 

86. Lutfy v. Lockhart, 295 P.' 975, 
7g ou Ariz. 488 Leit -C.Ji1s 

87. Jensen v. Denver & R. G. R. 
Co., 188 P. 1185, 44 Utah 100, 112 [quot 
Cyc]. 

88. Louisville & N. R. Co. v. Orr, 
26 So. 35, 121 Ala. 489, 499; Georgia 
Pac. R. Co. v. Lee, 9 So. 2380, 92 Ala 


See 


(Cal. App.) 
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an act,®® an intent to infliet injury,°* or to perpetrate 
a wrong,*® a willfulness in pursuing a course of con- 
duet which will naturally or probably result in 
disaster,®® a willingness to inflict injury,®® careless- 
and designed and intentional mischief ;°? but 
also that neither a will nor an intent to injure is nec- 
essary to constitute wantonness. 


93 


The word, how- 
compared with and distinguished 


from “entire want of care,”®* “gross negligence,’’®® 


262, 270. See Dyer v. McCorkle, (Cal. 
App.) 274 P. 587,59.0. 

[a] Intent may he express or im- 
plied.—(1) ‘‘To constitute wantonness, 
there must be a design, purpose or 
intent to do wrong, or cause the in- 
jury, but a recklessness amounting to 
an utter disregard of consequences 
will supply the place of a specific in- 
tent.” Dyer v. McCorkle, (Cal.App.) 
274 P. 587, 590. (2) “To constitute 

Ltrs wantonness is there must 
be either a design or purpose to in- 
flict injury, or conduct manifesting 
a reckless disregard of consequences 
under circumstances where the act 
done or omitted would probably or 
naturally result in injury.’ Jensen 
v. Denver & R. G. R. Co., 138 P. 1185, 
44 Utah 100, 112 [quot Cyc]. 


“wrong” [40 Cyc 2873]. 


89. Louisville & N. R. Co. v. Orr, 
26 So. 35, 121 Ala. 489, 499 [cit Geor- 
gia Pac. R. Co.:v. Lee, 9 So. 230, 92 
‘Alase 2622001: 


sO. Vessel v. Seaboard Air Line R. 
Co., 62 So. 180, 182 Ala. 589, 594 [cit 
Louisville & N. R. Co. v. Orr, 26 So. 
35, 121 Ala. 489, 499 (cit Georgia Pac. 
poe v. Lee, 9 So. 230, 92 Ala. 262, 


[a] As expressing willingness to 
injure.—‘‘One who is properly charg~ 
ed with recklessness or wantonness 
is not simply more careless than one 
who is only guilty of negligence. His 
conduct must be such as to put him 
in the class with the willful doer of 
wrong. The only respect in which his 
attitude is less blameworthy than that 
of the intentional wrongdoer is that, 
instead of affirmatively wishing to in- 
jure another, he is merely willing to 
do so.” Atchison, T. & S. F. R.-Co. v. 
Baker, 98 P. 804, 79 Kan. 183, 189, 190, 
21 L.AR.A.N.S. 427 [quot Bazzell v. 
Atchison, T. & S. F. R. Co., 300 P. 1108, 
1110, 133 Kan. 483; Senning v. Arkan- 
sas Valley Interurban Ry. Co., 165 P 
863, 864, 101 Kan. 78]. 


91. Albers y. Shell Co. of Califor- 
nia, 286 P. 752, 104 CakApp. 733, 751; 
Kramm v. Stockton Blectrie R. Co., 86 
P. 908, 3 Cal.App. 606, 618. 

“Carelessness” 9 C.J. p 1291. 

$2. Walldren Express & Van Co. v. 
Krug, 126 N.H. 97, 99, 291 Ill. 472. 


9% Scott v. Louisville & N. R. Co., 


115 So. 171, 217 Ala. 255, 256; Vessel 
v. Seaboard Air Line R. Co., 62 So. 
180, 182 Ala. 589, 594; Dyer v. Mc- 


Corkle, (Cal.App.) 274 P. 587, 590; 
Kramm vy. Stockton Electric R. Co., 
86 P. 9038, 3 Cal.App. 606, 617; Moore 
v. East St. Louis & S. Ry. Co., (Mo. 
App.) 54 S.W.(2da) 767, 771. 

94. See infra this note, 


[a] “Entire want of care” not es- 
sential. ‘While wantonness may be 
inferred from an entire want of care; 
it does not follow that an entire want 
of care must be shown to establish 
wantonness.”” Birmingham R. & Eleec- 
tric Co. v.. Pinckard, 26 So. 880; 124 
Ala. 372, 374 [quot Birmingham R., 
ee 6. PW iCo. Ve Murphy, 5:6) SoursLiee 
Ala.App. 588, 596]. 

95. See infra this note. 


{a] “Gross negligence” compared. 
—Louisville & N. R. Co. v. Orr, 26 So. 
35, 41, 121 Ala. 489, 498. 


[b] “Gross negligence” distinguish- 


328 [67 C.J.] 


“malice,”®*® “recklessness,”®? “ ‘willful’ negligence,”°® 
“willfulness, YOO TAC: “willful or intentional injury,”? 

“inadvertence, 
hgenee,’”’* “ordinary Bictiacncatt and ‘ ‘simple negli- 


and also from “carelessness,” 


296 
gence. 


Phrases: 
ness,”* “reckless 


ed.—Atchison, T. & S. F. R. Co. v. 
Baker, 98 P. 804, 79 Kan. 183, 189, 21 
L.R.A_N.S. 427; Bijornquist v. Boston 
& A. R. Co., 70 "N.E. 53, 185 Mass. 130, 
134, 102 Am.S.R. 332; Wilson v. Chip- 
pewa Valley Blectric R. Co., 98 N.W. 
536, 120 Wis. 636, 642, 66 L.R.A. 912. 
See also Negligence ’g 86 text and 
notes 25-34. 
96. See cases infra this note. 


[a] “Malice” compared.—Cobb v. 
Bennett, 75 Pa. 326, 330, 15 Am.R. 752; 
State v. Gilligan, 50 A 844, 23 BL. 
400, 408. 

[b] “Malice” distinguished.—wW cich 
v. Durand, 36 Conn. 182, 184, 4 Am. 
RD Ols ‘Western Union Tel. Co. v. Law- 
son, 72 P. 283, 284, 66 Kan. 660, 663; 
Trauerman v. Lippincott, Si) Mo. App. 
478, 488; Western Union Telegraph 
Comve Garrett, 158 P. 619, 621, 59 Okl. 
50. 

[c] “Malice” included.—‘EHach of 
the words, wantonness, wilfulness and 
recklessness, embodies the element of 
malice, either express or implied.” 
Hull v. Seaboard Air Line Ry., 57 S.E. 
28, 76 S.C. 278, 281, 10 L.R.AN.S. 1213. 

“Malice” 38 C.J. p 344. 

97. See infra this note. 

[a] “Reckiessness” compared.— 
Terrell vy. General Motors Acceptance 
Corporation, (Tex.Civ.App.) 59 S.W. 
(2d) 442, 444. 

[b] “Recklessness” distinguished. 
—Merrill v. Sheffield Co., 53 So. ne 
169 Ala. 242, 252; Kansas Pac. R. C 
v. Whipple, 18 P. 73 0, 89 Kan. 531, 542, 


98. See infra this note. 

fa] “Willful negligence” compar- 
ed.—Chicago, R. I. & Pac. R. Co. v. 
acy, 9% P: 1025, 78 ae "622, 629. 


{b] “Willful negligence” distin- 
guished.—“A. man may be guilty of 
what the law terms wantonness with- 
out being willfully negligent.” Ca- 
path v. Sparkman, (Ala.) 147 So. 884, 


99. See Negligence § 89. 


1. See infra this note. 


[a] “Willful or intentional injury” 
distinguished.—‘‘To constitute ‘will- 
ful or intentional injury’ there must 
be knowledge of danger accompanied 
with design or purpose to inflict in- 
jury, whether act be one of omission 
or commission; while in ‘wantonnesg’ 
design may be absent and act done 
with knowledge of probable conse- 
quence and with reckless disregard of 
consequence.” Central of Georgia Ry. 
Co. v. Corbitt, 118° So. 755, 756, 218 
Ala. 410 [quot Allison Coal & Transfer 
GormayaeDavis, 129 So. 9,.2210 Ala. 334) 
336; Alabama Power Co. v. Gooch, 128 
So: 798, 221, Ala. 325, 327]. 

2. See infra this note. 

[a] “Carelessness” compared.—(1) 
“Tt is true that carelessness does not 
necessarily imply wantonness, but as 
wantonness may exist without an in- 
tent to injure, it certainly may imply 
carelessness.” Kramm v. Stockton 


“Negligence, carelessness and wanton- 
carelessness and wantonness, 


WANTONNESS 


73 ‘neo 


98 


Electric R. Co., 86 P. 903, 3 Cal.App. 
606, 618. (2) “Carelessness does not 
imply wantonness, but as wantonness 
may exist with intent to injure, it 
may imply carelessness.” Albers v. 
Shell Co. of California, 286 P. 752, 104 
Cal.App. 733, 751. 

[b] “Carelessness” distinguished. 
—Merrill v. Sheffield Co., 53 So. 219, 
169 Ala. 242, 252. 

8. See infra this note. 

fa] “Inadvertence”’ distinguished. 
—Merrill v. Sheffield Co., 53 So. 219, 
222, 169 Ala. 242; Bjornquist v. Bos- 
ton & A. R. Co., 70 N.E. 53, 185 Mass. 
130; 134,102" Ams. RY 3382: 

“Inadvertence” 31 C.J. p 370. 

4 See Negligence § 38. 

5. See infra this note. 

[a] “ ‘Ordinary’ negligence” distin- 
guished.—(1) “In popular use and by 
our decisions ‘recklessness’ and ‘wan- 
tonness’ are stronger terms than mere 
or ordinary negligence.” Kansas Pac. 
R. Co. v. Whipple, 18 BP. 730, 39 Kan. 
531, 542 [quot Heller v. New York, N. 
H&S HR. Co: 265° BY.71925- 198 (quot 
Ellis v. Ashton & St. Anthony Power 
Co., 238 BP. 517, 521, 41 Idaho 106); 
Chicago, R. I. & Pac. R. Co. v. Lacy, 
97 P. 1025, 78 Kan. 622, 628]. (2) 
“An inadvertent failure to observe 
due care indicates mere negligence, 
but an advertent or conscious failure 
to observe due care passes beyond 
mere negligence into wantonness.” 
Tinsley v. Western Union Tel. Co., 51 
S.E. 918, 72 S.C.'350, 355. (3). “ ‘Wan= 
ton’ action is not mere negligence.” 
Marra v. New York Cent. & H. R. R. 
Co., 124 N.Y.S. 443, 445, 139 App.Div. 
707. See Polykranas v. Krausz, 77 N. 
Y.S. 46, 73 App.Div. 583, 586. 

“Ordinary negligence’ see Negli- 
gence § 35. 

6. See infra this note. 

[a] ‘“ ‘Simple’ negligence” distin- 
guished.—Merrill v. Sheffield Co., 53 
So. 219, 223,'169 Ala. 242; Anniston 
Electric & Gas Co. v. Rosen, 48 So. 
TOS eho a AlaL 95, e209 eos: Ada Sekve 
321; Louisville & N. R. Co. v. Webb, 
12 So. 374, 97 Ala. 308, 310. 


7. Merrill v. Sheffield Co., 53 So. 
219, 222, 169 Ala. 242; Louisville & 
Fe Co..v. Orr, 26 So. 35, 41, 121 Ala. 
489. 

8. Alabama G. S. R. Co. v. Wil- 
liams, 37 So. 255, 140 Ala. 230, 237; 
Louisville & N. R. Co. v. Orr, 26 So. 
35, 121 Ala. 489, 498. 


9. Astruc v. Star Co., 204 FB, 776, 
777; Dyer v. McCorkle, (Cal.App.) 274 
P. 587, 590; Atchison, T. & S. F. R. Co. 
v. Baker, 98 P. 804, 79 Kan. 1838, 189, 
21 L.AR.A.N.S. 427. 

10. Birmingham R. L. & P. Co. v. 
Lee, 45 So. 292, 153 Ala. 79, 84. 

11. Carlson vy. Johnke, 234 N.W. 
25, 27, OT S544) 72) vA Rees 2. 

[a] Phrase defined.—‘‘In [cited 
case] that court further defined ‘wan- 
tonness and reckless negligence’ thus: 


“recklessness and wantonness,”® “wantonness and in- 
tentional injury,’”’!® ““wantonness and reckless negli- 
gence,”!! “wantonness and recklessness, 
fonness and willfulness, 
ness,”!4 “willfulness and wantonness,”?° and ‘“will- 
fulness or wantonness. 


12 “wan- 


13 “wWantonness or willful- 


9916 


‘[It] includes something more than 
ordinary inadvertence. In its essence 
it is like a willful intentional wrong.” 
Carlson v. Johnke, 234 N.W. 25, 27, 
57 S.D. 544, 72 A.IAR. 1352 [cit Bjorn- 
quist v. Boston & A. R. Co., 70 N.E. 
53, 185 Mass. 130, 134, 102 Am.S.R. 
332 (where phrase defined is “wan- 
ton and reckless negligence’) ]. 

12. Southern R. Co. v. Benefield, 55 
So. 252, 172, Ala. 583, 592, 35, La ReAe 
N.S. 420; Highland Ave. & Belt R. Co. 
v. Robinson, 28 So. 28, 125 Ala. 483, 


490; Jennings v. Cooper, (Mo.App.) 
230 S.W. 325, 328. 
13. Alabama G. S. R. Co. v. Wil- 


liams, 3% So. 255,140 Ala. 230, 237; 
Albers v. Shell Co. of California, 286 
P. 752, 104 Cal.App. 733, 744. 


[a] “Wrongful negligence” distin- 
guished.—Alabama G. S. R. Co. v. Wil- 
liams, 37 So. 255, 140 Ala. 230, 237 
(holding “wrongful negligence’ and 
“wantonness and willfulness” cannot 
be joined in same count). 


14. Birmingham Ry., L. & P. Co. v. 
McLeod, 64 So. 193, 9 Ala.App. 637, 
639; Birmingham Ry., L. & P. Co. v. 
Jackson, 63 So. 782, 9 Ala.App. 588, 
593; Western Union Telegraph Co. v. 
Garrett, 158) 2-619, 259) Oki sO, 
Tinsley v. Western Union Tel. Co., 51 
S.H0923), 720S:C. 350," 355: 


15. Alabama G. S. R. Co. v. Wil- 
liams, 37 So. 255, 140 Alas 230). 237 
Louisville & N. R. Co. v. Orr, 26 So. 
35, 121 Ala. 489, 498; Foster v. Hy- 
man, 148 S.E. 36, 37, 197 N.C. 189. 


16. Southern R. Co. v. Benefield, 55 
So. 252,172 Ala. 588, 598, 35 LR.A.N.S. 
420; Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 206, 
133 Am.S.R. 321; Birmingham R. aes 
& P. Co. v. Lee, 45 So. 292, 153 Ala. 
19; 855 Louisville & N. R. Co. v. Per- 
kins, 44 So, 602, 152 Ala. 138, 138; Dun- 
can v. St. Louis & 8. BR: Co., 44 So. 
AIS. 152 VAlayvt18) 122 Meitiouisvilie: & 
N. R. Co. v. Webb, 12 So. 374, 97 Ala. 
308, 315; Illinois Cent. R.-Co. v. Lein- 
er, 67 N.E. 398, 202 ill. 624, 629, 95 
Am.S.R. 266; Lake Shore & M. S. R. 
Conv Bodemer, 29 N.B. 692, 695, 139 
TLS 591650182 Am.S.R. 218; Moore vy. 
East St. Louis & S. Ry. Co., (Mo. App.) 
54 S.W.(2d) 767, 771; Driggers Vv. 
Southern Ry. Co., (S.C.) 168° S.B. 185, 
186; Hull v. Seaboard Air Line R. Co., 
57 S.E. 28, 76.S.C. 278, 281,10 LRA: 
NS 1213: 


[a] As importing misconduct and 
malice.—Hull v. Seaboard Air Line 
RiiCo.7 ON S.By 285 G6 4S3C; 27/8, 28d), 80 
L.R.A.N.S. 1218: 

[b] “Mere negligence” distingnish- 
ed.—Anniston Electric & Gas Co. v. 
Rosen, 48 So. 798, 159 Ala. 195, 206, 
133 Am.S.R. 321 

{c] ‘More than gross negligence.” 
—Hull v. Seaboard Air Line R. Co., 57 
ae 28, 76°S.C. 278, 281, 10 T.RVAUN.S) 

{d] “More than negligence.”’—Hull 
v. Seaboard Air Line R. Co., 57 S.E. 
28, 76.8.C. 278, 281, 10 L.R.A.N.S. 1213. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 335] 
ANALYSIS 
DEFINITION, NATURE AND EXISTENCE [sub-analysis p 329] 


. FORCIBLE MEASURES OF REDRESS SHORT OF WAR [sub-analysis p 330] 

. CIVIL COMMOTION SHORT OF LEGAL WAR [sub-analysis p 330] 

. CIVIL WAR IN GENERAL [sub-analysis p 330} : 
. STATUS AND RIGHTS OF PERSONS DURING WAR IN GENERAL [sub-analysis p 330] 

. EFFECT OF WAR ON PREEXISTING CONTRACTS OF BELLIGERENTS [sub-analysis p 331] 


INTERCOURSE WITH THE ENEMY [sub-analysis p 331] 


. JUDICIAL ACTIONS AND REMEDIES AGAINST ENEMY CITIZEN OR SUBJECT [sub- 


analysis p 331] 


. WAR TIME AND RELATED REGULATION [sub-analysis p 331] 
. REQUISITION OF PRIVATE PROPERTY [sub-analysis p 331] 


. CONDUCT OF WAR; RESTRICTIONS ON BELLIGERENT ACTION [sub-analysis p 332] 


ENEMIES’ PROPERTY IN GENERAL [sub-analysis p 332] 


. CAPTURE AT SEA AND PRIZE [sub-analysis p 333] 

. VISIT AND SEARCH OF VESSELS IN MARITIME WAR [sub-analysis p 334] 
. CONTRABAND [sub-analysis p 334] 

. BLOCKADE [sub-analysis p 334] 


. CONTINUOUS VOYAGE [sub-analysis p 334] 


UNNEUTRAL SERVICE [sub-analysis p 334] 


MILITARY OCCUPATION, MILITARY GOVERNMENT, MARTIAL LAW, AND MILI- 
TARY COMMISSIONS [sub-analysis p 334] 


TERMINATION OF WAR [sub-analysis p 335] 


SUB-ANALYSIS 


I. DEFINITION, NATURE, AND EXISTENCE [§§ 1-8] p 336 


A. Definition and Nature [§ 1] p 336 
B. Power To Make War [§§ 2-3] p 337 

1. In General [§ 2] p 337 

2. As Belonging to Congress [§ 3] p 338 
C. Commencement of War [§§ 4-5] p 338 
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1. Mode of Commencement; Declaration of War [§ 4] p 338 
2-Time of Commencement [§ 5] p 338 
D. Opposing Power as “Enemy” [§§ 6-7] p 339 
1. In General [§ 6] p 339 
2. Enemy Territory [§ 7] p 339 
E. Neutrality [§ 8] p 339 


II. FORCIBLE MEASURES OF REDRESS SHORT OF WAR [$$ 9-18] p 339 
A. Introductory Statement [§ 9] p 339 
B. Retorsion [§ 10] p 340 
C. Reprisal [§ 11] p 340 
—D. Pacific Blockade [§ 12] p 340 
E. Embargo and Nonintercourse [§§ 13-18] p 341 
1. Nature of Embargo [§ 13] p 341 
2. Nature of Nonintercourse [§ 14] p 341 
3. Construction and Operation of Embargo and Nonintercourse Acts [§§ 15-18} p 341 
a. In General [§ 15] p 341 
b. Bond for Compliance with Act [§ 16] p 343 
e. Violation and Penalties [§ 17] p 3438 
d. Effect of War [§ 18] p 344 


III, CIVIL COMMOTION SHORT OF LEGAL WAR [§§ 19-28] p 344 
A. Hostilities without Recognition of Belligerency [§§ 19-20] p 344 
1. In General [§ 19] p 344 
2. Conduct of Hostilities [§ 20] p 344 
B. Status of Insurgents [§§ 21-25] p 344 
1. In General [§ 21] p 344 
2. As Pirates for Depredations against Shipping [§ 22] p 344 
3. As to Right To Establish Blockade [§ 23] p 345 
4. Attitude of Foreign States [§ 24] p 345 
5. Validity of Acts, and Responsibility [§ 25] p 346 
C. Recognition by Foreign Power of Existence of Insurrection [§§ 26-28] p 346 
1. In General [§ 26] p 346 
2. Effect on Judicial Action [§ 27] p 346 
3. Application of Neutrality Laws [§ 28] p 346 


IV. CIVIL WAR IN GENERAL [§§ 29-33] p 347 
A. Occurrence and Existence [§§ 29-31] p 347 
1. In General [§ 29] p 347 
2. Civil War in the Legal Sense; Recognition of Belligerency [§§ 30-31] p 347 
a. In General [§ 30] p 347 
b. Extent and Effect of Recognition [§ 31] p 348 
B. Conduct of Hostilities [§ 32] p 348 
C. Rights and Liabilities of Belligerents [§ 33] p 348 


V. STATUS AND RIGHTS OF PERSONS DURING WAR IN GENERAL [§{ 34-40] p 349 
A. Belligerent State's Own Nationals [§§ 34-36] p 349 
1. In General [§ 34] p 349 
2. Right of Contracting Inter Se [§ 35] p 349 
3. Actions and Remedies [§ 36] p 349 
B. Enemy Citizens or Subjects [§§ 37-38] p 349 
1. In General [§ 37] p 349 
2. Hnemies within Belligerent Country [§ 38] p 352 
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C. Neutrals [§§ 39-40] p 352 
1. In General [§ 39] p 352 
2. Contracts and Intercourse with Belligerents [§ 40] p 352 


VI. EFFECT OF WAR ON PREEXISTING CONTRACTS OF BELLIGERENTS [$§ 41-43] p 353 


A. In General [§ 41] p 353 
B. Agency [§ 42] p 354 
C. Life Insurance [§ 43] p 355 


VI. INTERCOURSE WITH THE ENEMY [(§ 44-49] p 355 
A. In General [§ 44] p 355 
B. Contracts [§ 45] p 356 
C. Devises and Bequests [§ 46] p 357 
D. Trade and Commercial Relations [§§ 47-49] p 357 
1. In General [§ 47] p 357 
2. Under License [§ 48] p 358 
3. Statutes Prohibiting Trading with Enemy [§ 49] p 359 


VIII. JUDICIAL ACTIONS AND REMEDIES AGAINST ENEMY CITIZEN OR SUBJECT [§§ 50- 


54] p 361 
A. In Courts of Enemy’s Country [§§ 50-52] p 361 
1. In General [§ 50] p 361 
2. Enemy Status of Plaintiff as Defense [§§ 51-52] p 363 
a. Pleading [§ 51] p 363 
b. Burden of Proof [§ 52] p 364 
B. In Courts of Plaintiff’s Country [§ 53] p 364 
C. In Neutral Courts [§ 54] p 365 


IX. WAR TIME AND RELATED REGULATION [§§ 55-61] p 365 
A. Regulation by Federal Government [§§ 55-60] p 365 
1. Scope and Extent of Power [$$ 55-56] p 365 
a. In General [§ 55] p 365 
b. Constitutional Limitations [§ 56] p 366 
2. Construction of Regulations [§ 57] p 367 
83. Termination of Effectiveness [§ 58] p 367 
4. Regulations of Administrative Officers and Agencies [§ 59] p 367 
5. Particular Subjects of Regulation [§ 60] p 367 
B. Regulation by States [§ 61] p 372 


X. REQUISITION OF PRIVATE PROPERTY [§§ 62-72] p 373 
A. In General [§ 62] p 373 
B. Under Statutes [§ 63] p 374 
C. Mode of Making Requisition [§ 64] p 374 
D. What Constitutes Requisition [§ 65] p 374 
E. Compensation [§§ 66-72] p 376 
1. In General [§ 66] p 376 \ 
2. Amount and Sufficiency [§§ 67-72] p 377 
a. In General [§ 67] p 377 
b. Ascertainment and Determination [§§ 68-69] p 377 
(1) In General [§ 68] p 377 
(2) Basis of Determination [§ 69] p 378 
ec. Interest [§ 70] p 379 
d. Payment or Recovery [§§ 71-72] p 379 
(1) In General [§ 71] p 379 
(2) Actions for Compensation [§ 72] p 389 
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XI. CONDUCT OF WAR; RESTRICTIONS ON BELLIGERENT ACTION [(§§ 73-97] p 380 
A. Powers and Liabilities of Belligerent States and Commanders [§§ 73-78] p 380 
1. Belligerent State [§ 73] p 380 
2. President of the United States [§ 74] p 381 
3. Military Commanders [§§ 75-78] p 381 
a. In General [§ 75] p 381 
b. Authority over Persons [§§ 76-77] p 381 
(1) Military Persons [§ 76] p 381 
(2) Others [§ 77] p 381 
ce. Impressment of Property and Levy of Contributions [§ 78] p 381 
B. Area of Belligerent Operations [§§ 79-86] p 382 
1. In General [§ .79] p 382 
2. Operations within Neutral Jurisdiction [§§ 80-86] p 382 
a. Territorial [§ 80] p 382 ' 
b. Maritime [§§ 81-86] p 382 
(1) In General [§ 81] p 382 
(2) Capture and Prize [§§ 82-86] p 383 
(a) In General [§ 82] p 383 
(b) Bringing Prize into Neutral Port [§§ 83-84] p 383 
aa. In General [§ 83] p 383 
bb. Sequestration [§ 84] p 383 
(c) Sale of Prize [§ 85] p 383 
(d) Prize Courts [§ 86] p 383 
C. Restrictions on Belligerent Action [§§ 87-96] p 384 
1. Conduct of Hostilities [§§ 87-95] p 884 
a. On Land [§ 87] p 384 
b. On the Sea [§§ 88-94] p 384 
(1) Bombardment by Naval Forces [§ 88] p 384 
(2) Use of Submarine Automatic Contact Mines [§ 89] p 384 
(3) Privateering [§ 90] p 385 
(4) Volunteer, Subsidized, and Auxiliary Vessels [§§ 91-92] p 385 
(a) Volunteer Navy [§ 91] p 385 
(b) Subsidized and Auailiary Vessels; Conversion of Merchant Ships [§ 92] 
p 385 
(5) Limitation of Naval Armament [§ 93] p 386 
(6) Maritime Red Cross [§ 94] p 386 
e. In the Air [§ 95] p 386 
2. Treatment of Prisoners of War [§ 96] p 386 
D. Nonhostile Relations between Belligerent Forces [§ 97] p 387 


‘XII. ENEMIES’ PROPERTY IN GENERAL [§§ 98-119] p 388 
A. Definition [§ 98] p 388 
B. Capture, Seizure, or Confiscation [§§ 99-119] p 388 
1. Liability to [§§ 99-105] p 388 
a. State Property [§ 99] p 388 
b. Private Property [§§ 100-105] p 388 
(1) Under International Law [§ 100] p 388 
(2) Under Municipal Law [§§ 101-105] p 388 
(a) In General [§ 101] p 388 
(b) In United States [§§ 102-105] p 388 
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bb. Civil War Legislation [§ 103] p 389 
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(bb) Application [§ 105] p 390 
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2. Acts and Proceedings Preliminary to, Constituting, or in Enforcement of [§§ 106-108] 
p 391 
a. In General [§ 106] p 391 
b. Under Civil War Legislation [§ 107] p 391 
e. Under Trading with Enemy Act [§ 108] p 392 
3. Operation and Effect; Subsequent Matters [§§ 109-119] p 393 
a. In General [§ 109] p 393 
b. Title [§§ 110-112] p 393 
(1) In General [§ 110] p 393 
(2) Property Seized during Civil War [§ 111] p 394 
(3) Property Seized during World War [§ 112] p 394 
e. Trusteeship [§ 113] p 395 
d. Custody, Management, and Use [§ 114] p 395 
e. Sale [§ 115] p 395 
f. Return or Recovery Back of Property or Proceeds [§§ 116-117] p 396 
(1) In General [§ 116] p 396 
(2) Property Seized by Alien Property Custodian [§ 117] p 396 
Subjection of Property to Payment of Debt [§ 118] p 398 
Compensation [§ 119] p 399 


a 


XIII. CAPTURE AT SEA AND PRIZE [§§ 120-145] p 399 


A. 
B. 
C. 


BE. 
. Duties, Obligations, and Liabilities of Captors and Custodians or Their Government [§§ 132-135] 


M2 


q. 


In General [§ 120] p 399) 
Place of Capture [§ 121] p 400 
Property Liable [§\§ 122-127] p 400 
1. In General [§ 122] p 400 
2. Effect of Particular Matters [§§ 123-127] p 400 
a. In General [§ 123] p 400 
b. Flag and Documents [§ 124] p 401 
e. Difference in Nationality of Ship and Cargo [§ 125] p 402 
d. Domicile of Owner [§ 126] p 402 
e. Transfer of Property in Anticipation of, or during, War [§ 127] p 402 


. Exempt Property [§§ 128-130] p 403 


1. In General [§ 128] p 403 
2. Vessels in, or Bound for, Port of Another Belligerent [§§ 129-130] p 403 
a. At Outbreak of War [§ 129] p 403 
b. On Cessation of Hostilities in District [§ 130] p 404 
Rights and Title of Captors or Their Government [§ 131] p 404 


p 404 
1. In General [§ 132] p 404 
2. Taking into Port and Discharging Cargo [§ 133] p 405 
3. Transfer of Custody [§ 134] p 406 
4. Particular Items of Damages [§ 135] p 406 


. Ransom, Recapture, Release, or Restoration [§ 136] p 406 
. Prize Courts [§§ 137-142] p 407 


1. In General [§ 137] p 407 

2. Procedure [§§ 138-142] p 408 
a. In General [§ 138] p 408 
b. Evidence and Hearing [§ 139] p 409 
ec. Rehearing; Setting Aside Decree [§ 140] p 409 
d. Appeal [§ 141] p 410 
e. Costs [§ 142] p 411 
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1. In General [§ 143] p 411 
2. Prize Money [§ 144] p 411 
3. Bounty [§ 145] p 412 


XIV. VISIT AND SEARCH OF VESSELS IN MARITIME WAR [§§ 146-147] p 412 
A. In General [§ 146] p 412 
B. Vessels Exempt [§: 147] p 413 


XV. CONTRABAND [§§ 148-152] p 414 
A. What Constitutes [§ 148] p 414 
B. Liability for Shipment or Carriage [§§ 149-152] p 414 
1. In General [§ 149] p 414 
2. Liability of Cargo [§ 150] p 414 
3. Liability of Vessel [§ 151] p 415 
4. Termination of Liability [§ 152] p 416 


XVI. BLOCKADE [§§ 153-164] p 416 
_A. Definition, Nature, and Kinds [§ 153] p 416 
_B. Establishment and Requisites [§§ 154-160] p 416 
es In General [§ 154] p 416 
2. Notification [§$ 155-157] p 417 
\ a. In General [§ 155] p 417 
\ b. Public Blockade [§ 156] p 417 | 
\._e. De Facto Blockade [§ 157] p 417 
3. Effectiveness [§§ 158-160] p 417 
a. In General [§ 158] p 417 
b. Duration [§ 159] p 417 
ce. Relaxation [§ 160] p 418 
C. Breach or Violation [§§ 161-164] p 418 
A In General [§ 161] p 418 
‘3. Beginning of Liability [§ 162] p 418 
‘3. End of Liability [§ 163] p 418 
4. Penalty [§ 164] p 419 


XVII. CONTINUOUS VOYAGE [§ 165] p 419 
XVIII. UNNEUTRAL SERVICE [§ 166] p 420 


XIX. MILITARY OCCUPATION, MILITARY GOVERNMENT, MARTIAL LAW, AND MILI- 


TARY COMMISSIONS [§§ 167-194] p 420 
A. Military Occupation [§§ 167-170] p 420 
1. In General [§ 167] p 420 
2. Effect [§§ 168-170] p 421 
a. As Transferring Sovereignty [§ 168] p 421 
b. As Transferring Title to Public Property [§ 169] p 421 
e. On Inhabitants of Occupied Territory [§ 170] p 421 
B. Military Government [§§ 171-184] p 421 
1. Definition and Nature [§ 171] p 421 
2. Authority To Establish [§§ 172-175] p 421 
a. In General [§ 172] p 421 
b. As Derived from International Law [§ 173] p 421 
c. As Vested in Military Commander [§§ 174-175] p 421 
(1) In General [§ 174] p 421 
(2) President of the United States [§ 175] p 422 
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3. Territory Subject to Military Government [§ 176] p 422 
4. Effect of Establishment, and Operation of Government [§§ 177-181] p 422 


a. In General [§ 177] p 422 
b. Administration [§ 178] p 422 


¢. Legislation and Regulations [§§ 179-180] p 423 


(1) In General [§ 179] p 423 


(2) Revenue Regulations [§ 180] p 423 
d. Restrictions of Hague Convention [§ 181] p 424 
5. Duration and Termination [§§ 182-184] p 424 


a. In General [§ 182] p 424 


b. In South after Civil War [§ 183] p 424 
ce. Revival of Former Government [§ 184] p 425 


C. Military Law [§ 185] p 425 


D. Martial Law or Martial Rule [§§ 186-193] p 425 


1. Definition and Nature [§ 186] p 425 


2. When and Where Applicable [§ 187] p 426 
3. Institution or Proclamation [§ 188] p 427 


4. Effect of Establishment [§ 189] p 427 


5. Administration [§§ 190-191] p 427 
a. In General [§ 190] p 427 


b. Abuse of Authority [§ 191] p 428 
6. Trial and Punishment of Offenders [§ 192] p 428 
7. Duration and Termination [§ 193] p 428 


E. Military Commissions [§ 194] p 428 


XX. TERMINATION OF WAR [§§ 195-201] p 429 


A. In General [§ 195] p 429 


B. Particular Acts or Circumstances [§§ 196-198] p 429 


1. Conquest [§ 196] p 429 


2. Cessation of Hostilities [§ 197] p 429 


3. Treaty of Peace [§ 198] p 430 


C. Operation and Effect [§§ 199-200] p 430 


1. In General [§ 199] p 450 


2. As Absolving Offenses by Enemies [§ 200] p 430 


D. Amnesty [§ 201] p 431 


CROSS REFERENCES 


Absence during war as affecting statutes of limitation 
see Limitations of Actions § 402. 

Army and Navy 5 C.J. p 289. 

Bounties 9 C.J. p 299. 

Claim for services or losses in war see United States 
§§ 150-152. 

Courts martial see Army and Navy §§ 135-213. 

Duties and liabilities: of neutral nations see Neutrality 
Laws 46 C.J. p 1. ee , 

Execution of will by person in military service see Wills 
[40 Cyc 1133]. ; 

Federal wartime control of: 
Railroads see Railroads §§ 76-95. 
Telegraphs and telephones see Telegraphs and Tele- 

phones §§ 121-127. 
Insurrection and Sedition 33 C.J. p 158. 


International Law 33 C.J. p 384. 
Judicial notice of existence of war see Evidence §§ 1927— 


Militia 40 C.J. p 660. 
Neutrality Laws 46 C.J. p 1. 
Provisional courts in conquered or occupied territory 
see Federal Courts § 365. 
Recognition see International Law § 15. 
Reconstruction of seceding state see States § 20. 
Status of state in secession see States §§ 17-20. 
Treason 63 C.J. p 813. 
War: 
As affecting: t 
Exemption for loss of, or damage to, goods by pub- © 
lic enemy see Carriers § 133. 
pe oe a of action see Limitations of Actions §§ 
Omission or deleay in demand or notice see Bills 
and Notes § 974. 
Partnership see Partnership § 775. 
Running of interest see Interest § 164. 
Memorials and monuments see Army and Navy § 227. 
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I. DEFINITION, NATURE, AND EXISTENCE 


[§.1] A. Definition and Nature. 
broad sense, is a properly conducted contest of arm- 
ed public forces,? or in a narrower sense, a state of 
affairs during the continuance of which the parties 
to the war may legally exercise force against each 
It is not necessary, to constitute war, that 
both parties shail be acknowledged as independent 
nations or sovereign states,* but war may exist where 
one of the belligerents claims sovereign rights as 
War in the material sense is to 
be distinguished from war in the legal sense.® 


The existence of war in 
the material sense is evident in the use of force by 


other.? 


against the other.® 


In the material sense. 


the parties." 
In the legal sense. 


1. “War risk” see post. 


2 Gentili De Juri Belli I 11; 
Welts v. Connecticut Mut. L. Ins. Co., 
48 N.Y. 34, 8 Am.R. 518. 


“ 3. Grotius De Juri Belli ac Pacis 
12. 


[a] Other definitions: (1) “That 
state in which a nation prosecutes its 
right by force.’ Prize Cases, 2 Black 
(W.S.)) 635, 666, 17 bd) 459, 476 
[quot Hamilton v. McClaughry, 136 F. 
445, 449]; Robson v. Wall, 11 S.C.L. 
498, 10 Am.D. 623 [cit 3 Vattel L. of 
Nationsc1§1]. (2) ‘An armed con- 
test between different states upon a 
question of public right.” Bluntschli 
Code Int. L. pp 270, 271 [quot Brown 
v. Hiatt, 4 F.Cas.No. 2,011, 1 Dill. 372, 
380 (rev on other grounds 15 Wall. 
GOES) WIG al DER OE SAD a los CGP eee 
state in which those who are inde- 
pendent contend by force or deceit 
for ttheir rights.”” Bynkershoek De 
Rebus Bellicis, I 1. (4) “The ex- 
ercise of force by bodies politic 
against each other for the purpose of 


coercion.” <A. Lewis & Co. v. Lud- 
wick, 6 Coldw. (Tenn.) 368, 373, 98 
Am.D. 454. (5) “Hostile contention 


by means of armed forces, carried on 
between nations, states, or rulers, or 
between parties in the same nation 
or state; the employment of armed 
forces against a foreign power or 
against an opposing power in a State.” 
Gitlow v. Kiely, 44 F.(2d) 227, 233. 
(6) “The contention between two or 
more states through their armed forc- 
es for the purpose of overpowering 
each other and imposing such condi- 
tions of peace as the victor pleases.” 
2 Oppenheim Int. L. War § 54 [quot 
Commercial Cable Co. v. Burleson, 
255 F. 99, 105 (rev on other grounds 
39 2SiCt) 15125 250 WIS.6 860,468 bd: 
1030)]. (7) ‘‘When by invasion, in- 
surrection, rebellions, or such like, 
the peaceable course of justice is dis- 
turbed and stopped, so as the Courts 
be, as it were, shut up, et silent inter 
legis arma, then it is said to be time 
Ofwat.- Coke Litt, ib 3 er 7687412 
[quot Skeen v. Monkeimer, 21 Ind. 1, 
ile 

{b] Use of term in figurative 
sense.—The term ‘war’ is used po- 
etically in rhetorically, in a figurative 
sense, to indicate any kind of active 
hostility or contention between living 
beings, or a conflict between oppos- 
ing forces or principles. Gitlow vy. 
Kiely, 44: F.(2d) 227. 


War in the legal sense is the 
state of nations among whom there is an interrup- 
tion of all pacific relations and a general contesta- 


[By Eustace W. Tomuinson] 


War, in the 


4. Prize Cases, 2 Black (U.S.) 635, 
17 L.Bd. 459 


5. Prize Canoe supra. 


GBR! war see infra text and note 


6. The Three Friends, 17 S.Ct. 495, 
166 U.S. 1, 41 L.Ed. 897. And see cas- 
es infra notes 7-14. 


7. Underhill v. Hernandez, 18 S.Ct. 
83, 168 U.S. 250, 42 L.Ed. 456; Dole 
v. Merchants’ Mut. Marine Ins. Cor, 
51 Me. 465, 470; A. Lewis & Co. v. 
Ludwick, 6 Coldw. (Tenn.) 368, 98 
Am.D. 454. 


“Every forcible contest between 
two governments, de facto, or de jure, 
is war. War is an existing fact, and 
not a legislative decree.’ Dole v. 
Merchants’ Mut. Marine Ins. Co., su- 
pra. 


8. Bishop v. Jones & Petty,’ 28 
Tex. 294. 
[a] ooking at the legal aspects 


of the state of war, it is the exercise 
of the international right of action, 
to which, from the nature of the 
thing and the absence of any com- 
mon superior tribunal, nations are 
compelled to have recourse, in order 
to assert and vindicate their rights. 
3 Phillimore Comm. Int. § xlix. 
See also 3 Vattel L. of Nations c 1. 


“Solemn war” see infra text and 
note 19. 


9. O’Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, AG 
1917A, 276. 


10. The Pedro, 20 S.Ct. 138, 175 U. 
S. 354, 44 L.Ed. 195; Prize Cases, 2 
Black (U.S.) 635, 17 L.Ed. 459; Ham- 
ilton v. McClaughry, 136 F. 445; The 
Ambrose Light, 25 F. 408; Janson v. 
Driefontein-Consolidated Mines, Ltd., 
[1902] A.C. 484. 


Declaration of war see infra § 4. 


Termination of war see infra §§ 
195-201. 
11. People v. McLeod, 1 Hill (N. 


Y.) 377, 407, 25 Wend. 483, 37 Am.D. 
328. 

12.) The Pedro 20 Sit 138) 7/5) Ui. 
S. 354, 44 L.Ed. 195. 

13. The Buena Ventura v. U. S., 
20 S.Ct. 148, 175 U.S. 384, 44 L.Bd. 


206; Hamilton v. McClaughry, 136 
i. 445; The Ambrose Light, 25 F. 
408; Kneeland-Bigelow Co. v. Michi- 


gan Cent. R. Co. 174 N.W. 605, 207 
Mich. 546. 


Kinds of war. 
or it may be civil war.1® 


tion of arms by authority of the several sovereigns ;8 
it is not a mere contest of force, but must be an arm- 
ed struggle carried on between two political bodies 
each of which exercises de facto authority over per- 
sons within a determinate territory,? and its exist- 
ence is determined by the authorized political de- 
partment of the government,!® 
never exist without the actual concurrence of the 
war-making power,'! but may exist prior to any con- 
test of the armed forces.12, The courts are bound by. 
a declaration or determination by the proper depart- 
ment of government that a war exists,1? while until 
there has been such a declaration or determination 
the courts cannot take judicial notice of the exist- 
ence of a war by their government.!4 


So, lawful war can 


War may be public war,1® 
It has further been 


14. Bishop v. 
Mex. 294.) oO) 


“There can be no war by its gov- 
ernment, of which the court can take 
judicial knowledge, until there has 
been some act or declaration creating 
or recognizing its existence by that 
department of the government cloth- 
ed with the war-making power.” 
Bishop v. Jones & Petty, supra. 


15. See cases infra this note. 


[a] Public war.—(1) ‘Every con- 
tention by force between two nations, 
in' external matters, under the au- 
thority of their respective govern- 
ments, is not only war, but public 
war.’ |) Dheybliza, 4 Dall. (CUS) 137; 
40, 1 L.Ed. 731. (2) “To constitute - 
a public war, at least two nations are 
essential parties, in their corporate 
capacities.” People v. McLeod, 1 Hill 
(N.Y.) 377, 408, 409, 25 Wend. 483, 
576, 37 Am.D. 328, 340 [cit 1 Grotius 
e3§1]. (3) Public war includes “all 
national wars, whether general or 
partial; whether publicly declared, 
or carried on by commissions, : 
or any other authority emanating 
from the executive power, of one 
country, and directed against 'the 
power of another.” People v. Mc- 
Leod, supra. 


16. See cases infra this note. 


Jones & Petty, 28 


[a] The term “civil war” (1) is 
sometimes and perhaps anciently 


more commonly used to denote a con- 
test in arms between two great par- 
ties in the state for the control of 
the state, but without any design of 
Separation. But the definition has 
been more extended in modern times. 
Our civil war was also a territorial 
war. The southern party was for 
some years in absolute possession and 
control of a large territory, with a 
regularly organized government and 
courts. On the borders there were 
portions of territory where both par- 
ties claimed possession, and both 
sides organized governments. Salis- 
bury Hubbard & Co. v. Harnden Ex- 
press Co., 10 R.I. 244. (2) A civil war 
“is a war between one portion of the 
citizens of a state with another por- 
tion, aS was the case in the war be- 
gun in England in 1642, and during 
the continuance of which Charles I 
was beheaded, or like the rebellion in 
the eighteenth century in behalf of 
his descendants. These were insur- 
rectionary rebellions, and, in every 
sense, civil wars.’ Mayer v. Reed & 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1-2] 


held that war may be private war,!7 or mixed 
war,*® and it may be solemn or unsolemn war,'® and 
general war or imperfect, partial, or limited war.?° 


Defensive war. 


Co., 37 Ga.’ 482, 484. 


[b] Civil war exists (1) “when a 
party arises in a state which no 
longer obeys the sovereign, and iis 
sufficiently strong to make head 
against him, or when, in a republic, 
the nation is divided into two oppo- 
site factions, and both sides take up 
arms.” 3 -Vattel L. of Nations, c 18 
§ 292 [quot Brown v. Hiatt, 4 F.Cas. 
No. 2,011,,2 Dill.-372, 379. (rev. on 
other grounds 15 Wall. (U.S.) 177, 21 
L.Ed. 128)]. (2) ‘When a party is 
formed in a state, which no longer 
obeys the sovereign, and is of 
strength sufficient to make head 
against him.” Juando v. Taylor, 13 
F.Cas.No. 7,558, 2 Paine 652, 3 Wheel. 
Cr. (N.Y.) 382. (3) ‘Where the peo- 
ple of a country are divided into two 
hostile parties, who take up arms and 
oppose one another by military 
force.’”’? Underhill v. Hernandez, 18 
S'ct. 83, 168 U.S. 250, 252, 42 L.Hd. 
456. (4) “When a faction is formed 
in a state which takes up arms 
against the sovereign in order to 
wrest from him the supreme power, 
or impose conditions on him, or when 
a republic is divided into two parties 
which mutually treat each other as 
enemies.” Riquelme Bello Principios 
de Derechto Int. c 10 p 267 [quot 
Brown v. Hiatt, supra]. 


[c] The war between the United 
States and the Confederate States, 
1861-1866, was a civil war. Brown v. 
Hiatts, 15 Wall. (U.S.) 177, 21 L.Ed. 


128; The Grapeshot, 9 Wall. (U.S.) 
129, 19 L.Ed. 651; McKee v. U. S., 8 
Wall. (U-S.) 163, 19 T.Bd. :329; Cop- 


pell v. Hall, 7 Wall. (U.S.) 542, 19 L. 
Ed 244; Hanger v. Abbott, 6 Wall. (U. 
S.) 532, 18 L.Ed. 939; The Ouachita 
Cotton, 6-Wall. (U.S.) 521, 18 L.Ed. 
935; The William Bagaley, 5 Wall. 
(U.S.) 377, 18 L.Ed. 583; The Hamp- 
ton, 5 Wall. (U.S.) 372, 18 L.Ed. 659; 
Mrs. Alexander’s Cotton, 2 Wall. (U. 
S.) 404, 17 L.Ed. 915; The Venice, 2 
Wall. (U.S.) 258, 17 L.Ed. 866; Prize 
Cases, 2 Black (U.S.) 635, 17 L.Ed. 
459; Brown v. Hiatt, 4 F.Cas.No. 2,- 
011, 1 Dill. 372 [rev on other grounds 
L5eWialliiGUSooktt 21 tn Hd. 23); 
The Chapman, 5 F.Cas.No. 2,602, 4 
Sawy. 501; Bland v. Adams Express 
Co., 1 Duv. (Ky.) 232, 85 Am.D. 623; 
Salisbury, Hubbard & Co. v. Harnden 
Express Co.,-10 R.I. 244; Smith v. 
Brazelton, 1 Heisk. (Tenn.) 44, 2 Am. 
R. 678. Compare Georgia Cent. R. & 
Banking Co. v. Ward, 37 Ga. 515, 526 
(where the court said, ‘“Without pre- 
tending to decide whether the people 
of Georgia were engaged in a civil 
war, or a rebellion, it is quite certain 
that the war was prosecuted by the 
government of the United States upon 
the theory that it was a rebellion’); 
Mayer v. Reed & Co., 37 Ga. 482, 484 
(where it was said that such war 
“was not a civil war, in its legiti- 
mate sense . it was a war be- 
tween states’’). 

[d] As mixed war.—(1) “A civil 
war between the different members of 
the same society is what Grotius calls 
@ mixed war; it is according to him 
public on the side of the government, 
and private on the part of the people 
resisting its authority.” Wheaton 
Int. L. pt 4 c 1 § 7 [quot Salisbury 
Hubbard & Co. vy. Harnden Express 
Go, 10 Ri, 244 3248)... (2). “Maxed 
war’ see Mix 40 C.J. p 1231 text and 


MGC. 322) 


War is defensive where it is 
commenced or carried on in defense or for the pro- 
tection of national rights;?4 and this is true even 
though in prosecuting it offensive operations are un- 


WAR 


dertaken.?? 
L§ 2] 


foreign country 


notes 47-49. 


[e] Rebellion distinguished.—(1) 
The term “rebellion” is applied only 
to such an insurrection against law- 
ful authority as is void of all appear- 
ance of justice. Salisbury Hubbard 
& Co. v. Harnden Express Co., 10 R. 
J. 244, 247. (2) “‘According to some 
writers upon international law, the 
distinction between a civil war and a 
rebellion is where the malcontents 
have any just cause for taking up 
arms against the sovereign author- 
ity. If they have, tit is termed a civil 
war; if they have not, then it is 
termed a rebellion.” Georgia Cent. R. 
& Banking Co. v. Ward, 37 Ga. 515, 
526. (3) Rebellion in general see In- 
surrection and Sedition § 10. 


bee da war in general see infra §§ 29— 


“Insurrection” distinguished 
Insurrection and Sedition § 5. 


17. “Private war” see Private § 
32. 


18. “Mixed war’ see Mix 40 C.J. p 
1231 text and notes 47-49. 


19. See cases infra this note. 


fa] Solemn war.—‘If it [war] be 
declared in form, it is called solemn, 
and is of the perfect kind; because 
one whole nation is at war with an- 
other whole nation; and all the mem- 
bers of the nation declaring war, are 
authorized to commit hostilities 
against all the members of the oth- 
er, in every place, and under every 
circumstance.” The Eliza, 4 Dall. (U. 
Sot, 404 1 Li mida731. 


[b]_ Distinction between solemn 
and unsolemn war.—‘All national 
wars are of two kinds, and two only; 
war by public declaration, or war de- 
nounced without such declaration. 
The first is called solemn or perfect 
war, because it is general, extending 
to all the inhabitants of both nations. 
Nee The second ‘is called unsolemn 
or imperfect war, simply because it 
is not made upon general, but special 
declaration. The ordinary instance iis 
a commission of reprisal, limiting the 
action of the nation plaintiff to par- 
ticular objects and purposes against 
the nation defendant.” People v. Mc- 
Leod, 1 Hill (N.Y.) 377, 409, 25 Wend. 
483, 37 Am.D. 328. 


see 


20. See cases infra this note. 
fa] Imperfect, partial, or limited 
war.—(1) “But hostilities may sub- 


sist between two nations more con- 
fined in its nature and extent [than 
a general or perfect war]; being lim- 
ited as to places, persons, and things; 
and this is more properly termed im- 
perfect war; because not solemn, and 
because those who are authorized to 
commit hostilities, act under special 
authority, and can go no farther than 
to the extent of their commission. 
Still, however, it is public war, be- 
cause it is an external contention by 
force, between some of the members 
of the two nations, authorized by the 
legitimate powers.” The Bliza, 4 
DAIS ive t,,140. dela. 78d. G2) 
“Imperfect war’ see Imperfect 31 
C.J. p 255 text and note 38. 


[b] Distinction between general 
and limited war.—(1) ‘Congress is 
empowered to declare a general war, 
or congress may wage a limited war; 
limited in place, in objects, and in 
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B. Power to Make War?*—1. In General. 
In the United States, the federal government alone 
has power to make war and to support an army and 
navy,”* and no such power is possessed by the sev- 
eral states or the territories.*° 


When war with a 
has been declared or- exists, it 1s 


time. If a general war is declared, its 
extent and operations are only re- 
stricted and regulated by the jus bel- 
li, forming a part of the law of na- 
tions; but if a partial law is waged, 
its extent and operation depend on 
our municipal laws.” The Eliza, 4 
Dall: (UlS:) 37, 435 1 Lea 731. (2) 
“A perfect war is that which destroys 
the national peace and tranquility, 
and lays the foundation of every pos- 
sible act of hostility. The imperfect 
war is that which does not entirely 
destroy the public tranquility, but in- 
terrupts it only in some particulars, 
as in the case of reprisals.” Miller 
v. The Resolution, 2 Dall. (U.S.) 19, 
Pal ioe A A Betas (i 


[c] The war between the United 
States and France in 1799 (1) was a 
limited or imperfect war. The Eliza, 
4iDallis (UeSDie3is Lie BG T31ea ey 
“To term the decrees of France and 
the acts of their privateers under 
them ‘acts of reprisal’ does not alter 
the facts or legal position.’ That po- 
sition has been defined by the Su- 
preme Court of the United States as 
limited, partial war. We, following 
the path indicated by that tribunal, 
have defined it as ‘limited war in its 
nature similar to a prolonged series 
of -reprisals.’*,, Hooper ve Ui S.,22 
Ct. Cl. 408, 456. 

[d] The “Boxer uprising” in Chi- 
na, in the month of June, 1900, with 
which the Chinese government was 
unable to cope or with which, as may . 
be supposed, it was in collusion, and 
during which the United States, act- 
ing in conjunction with other foreign 
nations, assembled an army of about 
fifteen thousand men, of whom five 
thousand were ordered to and did 
proceed to China to assist in quelling 
the uprising and to release foreign 
legations to that country, who were 
imprisoned in Pekin, occupation of 
Chinese territory being held by such 
armed forces until the Chinese gov- 
ernment gave assurances of its will- 
ingness and ability to maintain order 
and protect lives and property of for- 
eigners, constituted a state of war, 
although at no time was there any 
formal declaration of war by the po- 
litical department of the American 
government against either the gov- 
ernment of China or the “Boxer” ele- 
ment of that government, and the 
armed forces were in China for par- 
ticular purposes only. Hamilton v. 
McClaughry, 136 F, 445. 

{e] Invasion of Mexico by United 
States forces under General Persh- 
ing, while not a public or complete 
war, and not preceded by a declara- 
tion of war against Mexico by the 
United States, was an act of war, and 
was technically, and within the lim- 


ited meaning of the term, ‘war.’ 
Arce v. State, 202 S.W. 951, 83 Tex. 
Cr. 292, L.R.A.1918E- 358. 

al Burrill le Dy slot sion tT 
Comm. p 50 note]. 

aay SUPT Lee: aLCit  lemicent 
Comm. p 50 note]. 

23. War powers of United States 


and several states in general, and 
pe eae regulations see infra §§ 55— 


24 State v. Dixon, 213.P. 227, 66 
Mont. 76. 
25. Territory v. McCandless, 24 


Hawaii 485. 


338 [67 C.J.] 


the United States, and not any individual state as 


such, which is at war.?°® 
? 


[§ 3] 2. As Belonging to Congress. 
ed States the power to declare war resides in con- 
gress alone,*? and the president has no such power 
unless it has lawfully been given him by congress,” 
although he has power, without any declaration of 
war by congress, to repel invasions,”°® and in so doing 
may carry hostilities into the invader’s own coun- 


eae fe 


[§ 4] C. Commencement of War?!—1. Mode of 
Commencement; Declaration of War. 
commenced, or its existence formally recognized, by 
declaration of one or both of the parties thereto ;*? 
but, except as otherwise provided by the Hague Con- 
vention of 1907,°* a declaration is unnecessary, and 
war may commence with the outbreak of actual hos- 
tilities,** and may exist without a declaration on ei- 
ther side,?® or prior to a declaration, which, when 


26. State v. Dixon,' 213 P. 227, 66 
Mont. 76. Compare Grinnan v. Ed- 
wards, 21 W.Va. 347 (holding that, 


where the.sovereign power of a na- 
tion declares war, it is to be under- 
stood that the whole nation is at war, 
and all its subjects or citizens are 
enemies to the subjects or citizens 
of the nation against which war is 
declared). 

27. Prize Cases, 2 Black (U.S.) 
635, 17 L.Ed. 459 [aff 1 F.Cas.No. 341, 
2 Sprague 123]; U. S. v. Smith, 27 F. 
Cas.No. 16,342, 3 Wheel.Cr. (N.Y.) 
100; Perkins v. Rogers, 35 Ind. 124, 
9 Am.R. 639; Kneeland-Bigelow Co. 
vy. Michigan Cent. R. Co., 174 N.W. 
605, 207 Mich. 546; Industrial Com- 
mission of Ohio v. Rotar, 179 N.E. 
, 185, 124 Ohio St. 418 [aff 178 N.E. 
208, 40 Ohio App. 168]. 


28; U. S. -v.. Smith, “27 F.Cas.No. 
16,342, 3 Wheel.Cr. (N.Y.) 100; Per- 
kins v. Rogers, 35 Ind. 124, 9 Am.R. 
639; Industrial Commission of Ohio 
v. Rotar, 179 N.E. 135, 124 Ohio St. 
161 [aff 178 N.E. 208, 40 Ohio App. 
1 ; 


29. U. S. v.' Smith, 27 F.Cas.No. 
16,342, 3 Wheel.Cr. (N.Y.) 100. 


30. U.S. v. Smith, supra. 


31. Commencement of, civil war 
see infra §§ 29-31. 


Termination ef war see infra §§ 
195-201. 


22. Maurel De la Déclaration de 
Guerre; The Eliza Ann, 1 Dods. 244, 
165 Reprint 1298: See Ex p. Giv- 
ens, 262 F. 702 (where it was held 
that time of war exists from and aft- 
er the date of the declaration of war 
by congress). 

[a]. “Declaration of war” defined.— 
A public and formal proclamation by 
a nation, through its executive or leg- 
islative department, that a state of 
war exists between itself and an- 
other nation, and forbidding all per- 
sons to aid or assist the enemy. 
Black L. D. 


[b] Declaration of war by one 
country only is not a mere challenge, 
to be accepted or refused at pleasure 
by the other. It proves the exist- 
ence of actual hostilities on one side 
at least, and puts the other party 
also into a state of war, although he 
may perhaps think proper to act on 
the defensive only. The Eliza Ann, 
1 Dods. 244, 165 Reprint 1298. 


33. See infra text and note 40. 


34. The Buena Ventura, 87 F. 927 
{rev in part on other grounds 20 S.Ct. 
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In the Unit- 


[§§ 2-5 


made, may declare the previous existence of war*® 
and fix the date on which it commenced.?* 
cannot, however, take judicial notice of a war by its 
government until there has been some act or decla- 
ration creating or recognizing the existence of war 
by the department of the government clothed with 
the war-making power.?® 
the sovereign power of a state, it is to be understood 
that the whole state declares war.*® 


A court 


Where war is declared by 


Declaration as required by Hague Convention. 


War may be 


148, 175 U.S. 384, 44 L.Ed. 206, and 
aff in part 20 S.Ct. 138, 152, 480, 175 
U.S. 354, 382, 176 U.S. 535, 44 L.Ed. 


195; 206, 577]; Dole v. Merchants’ 
Wut. Marine Ins. Co., 51 Me. 465. See 
Thee Neu tonia,” Hear Mia: WeiC sevice s 
Moore P.C.N.S. 411, 17 Reprint 366 


(holding that, where there is no dec- 
laration, war de facto can exist only 
by an actual commencement of hos- 
tilities). : 
[a] The Russo-Japanese’ War of 
1904 (1) commenced when, on Febr. 
6, 1904, the Japanese fleet left Sasebo 
with an intention of attacking the 
Russian fleet. The Argun, Japanese 
Prize Court Decisions, Takahashi 
Russo-Japanese War p 573. (2) The 
Russian and Japanese declarations 
were not issued until Febr. 10, 1904. 
Takahashi Russo-Japanese War p 6. 


35. Matthews v. McStea, 91 U.S. 
7, 23 L.Ed. 188; Thorington v. Smith, 
8 Wall. (U.S.) 1, 19 L.Ed. 361; Prize 
Cases, 2 Black (U.S.) 6385, 17 L.Ed. 
459 [aff 1 F.Cas.No. 341, 2 Sprague 
1234 3. Markiss ive Ute Ss, 528) Ct. Cl, flaw 
[aff 16 S.Ct. 476, 161 U.S. 297, 40 L. 
Ed. 706, 31 Ct.Cl. 453]; Baker v. Gor- 
don, 23 Ind. 204; The Teutonia, L.R. 4 
PoC; LT1,=8h Moore P:CN-S: 740, La 
Reprint 366; The Nayade, 4 C.Rob. 
251, 165 Reprint 602; J. F. Maurice 
Hostilities Without Declaration of 


War; Takahashi Russo-Japanese 
War p 6. See Dole v. Merchants’ 
Mut. Marine Ins. Co., 51 Me. 465 


(holding that, while congress alone 
may have power to ‘declare’ war be- 
forehand, and thus cause or com- 
mence it, war may be initiated by 
other nations, or by traitors, and then 
it exists, whether or not there is any 
declaration of it). 


[a] “It is by no means necessary 
that both countries should declare 
war. Whatever might be the prostra- 
tion and submissive demeanor on one 
Side [Portugal], if France was un- 
willing to accept that submission, 
and persisted im attacking Portugal, 
it was sufficient.’ The Nayade, 4 C. 
Rob. 251, 253, 165 Reprint 602, 603. 

[b] “The legal consequences of an 
actual war must be the same, wheth- 
er it has or has not been formally de- 


clared.”” The Parkhill, 48 F.Cas.No. 
10,755a. 
36. Dole v. Merchants’ Mut. Ma- 


rine Ins. Co., 51 Me. 
cases infra note 37. 
37. See cases infra this note. 
[a] Spanish-American War.—(1) 
The United States was at war with 
Spain on April 22, 1898, where on 


465. And see 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


The convention signed at The Hague by the delegates 
of the United States to the second international 
peace conference, 1907, relative to the opening of 
hostilities, provides that there shall be a declaration 
of war previous to the opening of hostilities.*° 


[§ 5] 2. Time of Commencement.‘ 
commencement of a war has been said to be more 
a question of fact and of history than of law.4? A 
declaration of war, transmitted by an ambassador 


The time of 


April 25th following it was declared 
by an act of congress that war ex- 
isted and had existed since the 21st 
of April. The Pedro, 20 S.Ct. 138, 175 
U.S. 354, 44 L.Ed. 195. (2) The act 
of April 25, 1898, declaring that war 
had existed since April 21, 1898, be- 
tween the United States and the king- 
dom of Spain, fixed the precise time 
when the peculiar duties and obli- 
gations imposed by the condition of 
war arose. The Rita, 87 F. 925. 
38. Bishop v. Jones & Petty, 
Tex. 294,) 319° 
; Bowes, to make war see supra §§ 
39. 
347. 


40. Convention between the Unit- 
ed States and other Powers relative 


28 


Grinnan v. Edwards, 21 W.Va. 


to the opening of hostilities, pro- 
claimed Febr. 28, 1910, 36 U.S. St. at 
L. (2d Sess. pt 2) p 123. See also 


Scott Peace Conferences p 198. 


“Art. I. The contracting powers 
recognize that hostilities between 
themselves must not commence with- 
out previous and explicit warning, in 
the form either of a reasoned declara- 
tion of war or of an ultimatum with 
conditional declaration of war. Art. 
II. The existence of a state of war 
must be notified to the neutral pow- 
ers without delay, and shall not take 
effect in regard to them until after 
the receipt of a notification, which 
may, however, be given by telegraph. 
Neutral powers, nevertheless, cannot 
rely on the absence of notification if 
it is clearly established that they 
were in fact aware of the existence of 
a state of war. Art. III. Article I 
of the present convention shall take 
effect in case of war between two or 
more of the contracting powers. Ar- 
ticle II is binding as between a bel- 
ligerent power which is a party to 
the convention and neutral powers 
which are also parties to the conven- 


tion.” 386 U. S. St. at L. (2d Sess. pt 
2) peLsibs 
41. Of the Civil War of 1861-1866 


see infra § 30 text and notes 59-62. 


42. Chesapeake & Ohio R. Co. v. U. 
S., 20 Ct.-Cl. 49; Chesapeake & Ohio 
Ri Cos v. U.iS.,.cb9eChsCl.480.05 


[a] State of Virginia “engaged in 
war against the United States,” with- 
in the intent of the act of March 3, 
1877 (19 St. pp 342, 362), on April 
17, 1861, on which day the conven- 
tion assembled to consider the ques- 
tion of secession, passed an ordinance 
directing the governor to call out vol- 


§§ 5-9] 


at the court of the declaring power to his own gov- 
ernment, is evidence of the date of commencement 


of the war.43 


[§ 6] D. Opposing Power as “Enemy’!4—1. In 
General. A nation which is at war with another is 
referred to as its enemy;*® and the’terms “enemy” 
and “public enemy”*® are ordinarily understood to 
mean some power with whom a government or na- 
tion is at open war,*’ although they are sometimes 
applied as well to nations in a qualified state of hos- 
tility, or not fully engaged in general war.*8 


[§ 7] 2. Enemy Territory. Enemy territory in- 
cludes all territory in the possession of the enemy, 
in time of war, so long as he continues to oceupy it,*? 
and also all territory within the boundaries of the 


y 
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enemy country even though temporarily occupied by 
military forces of the other belligerent.°° 


Territory held by mere insurgents does not be- 


come enemy territory, or cease to be territory of the 
established government. 


[§ 8] E. Neutrality.°? 
takes no part in a contest of arms going on between 
others is referred to as neutral. 
trality”®* is properly applicable only in respect of 
war, and not in respect of strife between a govern- 
ment and rioters, insurgents, or banditti.°® 
mere touching of a neutral vessel at a belligerent 
state’s port to leave a personal communication from 
the master to his wife does not constitute a viola- 
tion of neutrality.>® 


A nation or power which 


The term “neu- 


The 


II, FORCIBLE MEASURES OF REDRESS SHORT OF WAR 


[§ 9] A. Introductory Statement. Certain meas: 
ures of redress taken by one nation against another 
are regarded as short of war, although they may in- 


unteers ‘‘to repel invasions and pro- 
tect the citizens of the State,’ and 
he issued his proclamation, and the 
state authorities took possession of 
the customhouse in Richmond. Ches- 
apeake & Ohio R. Co. v. U. S., 20 Ct. 
Cl. 49; Chesapeake & Ohio R. Co. v. 
Uees;, 19; Ct. .C1.,.300: 


43. Thelluson v. Cosling, 
266, 170 Reprint 714. 

44. “Enemy” as applied to indi- 
viduals see infra §§ 37, 38. 


45. Bouvier L. D. [cit Mononga- 
hela Ins. Co. v. Chester, 43 Pa. 491, 
492]. 

46. As interchangeable terms see 
Enemy 20 C.J. p 1255. 


“Public enemy” in general see 
Public § 34. 


47. 3 Vattel L. of Nations c 5 §§ 
69-71 [quot State v. Moore, 74 Mo. 
413, 418, 41 Am.R. 322; Monongahela 
Ins. Co. v. Chester, 43 Pa. 491, 493; 
Grinnan v. Edwards, 21 W.Va. 347, 
357]; Russell v. Fagan, 8 A. 258, 12 
Del. 389; Nashville & C. R. Co. v. 
Estis, 7 Heisk. (Tenn.) 622, 24 Am.R. 
280F Gulf,aOy.c S. K.eR.1Coivshvevi; 
(Tex.) 12 5.W. 677 [rev reh on other 
grounds 13 S.W. 191, 76 Tex. 337, 18 
Am.S.R. 45, 8 L.R.A. 323]. 


4 Esp. 


43. The. Bliza, 4 Dall: (U:S:) 387; 
1 L.Ed. 731. 
[a] Tllustration.—In construing 


the term “enemy” as used in the act 
of congress of March 2, 1799, declar- 
ing “that for the ships or goods be- 
longing to the citizens of the United 
States, or to the citizens or subjects 
of any nation in amity with the Unit- 
ed States, if retaken from the enemy” 
within a certain time, the owners are 
to allow a certain part for salvage, 
where in March, 1799, congress had 
raised an army, stopped all inter- 
course with France, dissolved the 
treaty, built and equipped ships of 
war, and commissioned private arm- 
ed ships, enjoining the former and au- 
thorizing the latter to defend them- 
selves against the armed ships of 
France, to attack them on the high 
seas, to subdue and take them as 
prizes, and to recapture armed vessels 
found in their possession, it was held 
that this constituted a public quali- 
fied war between France and the 
United States, and that the French 
were an enemy within the act. “As 
there may be a public general war, 


[By Eustacr W. Tomuinson] 


bargo.>? 


fand a public qualified war; so there 
may, upon correspondent principles, 
be a general enemy, and a partial ene- 
my. The designation of ‘enemy’ ex- 
tends to a case of perfect war; but 
as a general designation, it surely in- 
cludes the less, as well as the greater, 
species of warfare. If congress had 
chosen to declare a general war, 
France would have been a general en- 
emy; having chosen to wage a par- 
tial war, France was, at the time of 
the capture, only a partial enemy; 
but still she was an enemy.” The 
wey 4 Dall. (U.S.) 37, 44, 1 L.Ed. 
Toad 


49. U.S. v. Rice, 4 Wheat. (U.S.) 
246, 4 L.Ed. 562; Steaua Romana So- 
cietate Anonima Pentru Industria 
Petroleului of Bucharest v. Woodman, 
2 F.Supp. 303 [rev on other grounds 
61 F.(2d) 1047]. 


[a] Werritory occupied by military 
forces (1) of an enemy nation is to 
be regarded as enemy territory while 
it remains in his possession. Steaua 
Romana Societate Anmonima Pentru 
Industria Petroleului of Bucharest v. 
Woodman, 2 F.Supp. 303 [rev on oth- 
er grounds 61 F.(2d) 1047]. (2) So, 
a portion of the territory of a state 
which is conquered and occupied by 
military forces of the enemy becomes 
in effect a foreign country, so far as 
respects the revenue laws of the 
state, and goods imported into such 
territory are not imported into the 
state, but are subject to such duties 
only as the conqueror may impose. 
U. S. v. Rice, 4 Wheat. (U.S.) 246, 4 L. 
Ed. 562. 


50. Shaw vv. Carlile, 9 MHeisk. 
(Tenn.) 594. See Downes v. Bidwell, 


2hew.ot: 170, 182 U.S) 244, 45 “und. 
LOSS, A Dooley av. sia iS. 21 S.Ct. 762; 
US2ZMOLSy, 22 20. 40, datas, Loves (both 


holding that Puerto Rico was a for- 
eign country, with respect to the 
United States, before its cession to 
the United States by treaty, notwith- 
standing the island was in the mili- 
tary occupation of the United States 
in the war with Spain); Fleming v. 
Page, 9. How. (U.S.) 6038, 13 L.Ed. 
276 (holding that when, during the 
war between the United States and 
Mexico, the port of Tampico, in Mexi- 
co, was conquered and possession of 
it taken by the American military 
forces, the conquered territory did 
not thereby become a part of the Un- 


volve exercise of force. Such acts are usually classi- 
fied as retorsion, reprisal, pacific blockade, and em- 
The mere suspension of the relations of 


ion, but remained foreign territory, 
so that duties were properly levied 
upon goods imported into the United 
States from Tampico). 

51.) Lincolny,., Us iSs. 26. S.Ct 728, 
202 U.S. 484, 50 L.Ed. 1117; Lincoln 
v._U. -S., 25: S.Ct. 455, 197 U.S. 419, 49 
L.Hd. 816, 40 Ct.Cl. 525. See to same 
effect Fourteen Diamond Rings v. U. 
rae ds S.Ct. 59, 183 U.S. 176, 46 L.Ed. 

Civil commotion short of war and 
status of insurgents in general see 
infra §§ 19-28, 

52. Cross references: 
“Neutrality” see Neutrality Laws § 1. 


Neutrality laws see Neutrality Laws 
46, C.d.p 2 


Unneutral service see infra § 166. 
Violation of neutrality see infra §§ 
80-86. 
58a Burrilie sD: 


“Weutral”’ generally see Neutral 45 
Ci Jee D3 13'9.0; 


54. “Neutrality” see Neutrality 
Laws § 1. 

55. O'Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, L.R.A. 


1917A 276 [aff 38 S.Ct. 309, 246 U.S. 
297, 62 L.Ed. 726]. 

Civil commotion short of war in 
general see infra §§ 19-28. 

56. The Tropic Wind, 24 F.Cas.No. 
14,186, Blatchf. Prize Cas. 64. 


57. Bluntschli, §§ 499-509; Bon- 
fils Nos. 971-994; Bynkershoek 
Quaestiones Juris-Publici I 24; 3 Cal- 


vo §§ 1807-1859; Fauchille Le Blocus 
Maritime p 38; 5 Grotius p 2; Hall 
Int. L. (6th ed) pp 354-869; 1 Hal- 
leck pp 470-485; Holland Studies p 
130; 3 KF. de Martens § 105; Lawrence 
pp 334-344; 6 Moore Dig. §§ 1090- 
1099; Oppenheim pp 29-49; 1 Ortolan 
p 250; Perels Seerecht §§ 28-30; 8 
Phillimore pp viii-xxxii; 5 Pradier- 
Fodéré Nos. 2474-2489, 2634-2649; 2 
Rivier § 60; Taylor pp 431-436; 2 
Vattel L. of Nations c 18; Wheaton 
A. §§ 290-293a; Wheaton D. §§ 290-— 
Geeta pp 229-237; Woolsey §§ 


Cross references: 
Embargo see infra §§ 13-18. 
Pacific blockade see infra § 12. 
Reprisal see infra § 11. 
Retorsion see infra § 10. 
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peace usually subsisting between two nations, and 
the taking by one of them of such measures of re- 
dress against the other, does not of itself consti- 
tute war.°§ 


[§ 10] B. Retorsion.®® Retorsion is a species of 
retaliation in kind, which: takes place where a gov- 
ernment whose citizens are subjected to severe and 
stringent regulation or harsh treatment by a for- 
eign government employs measures of equal severi- 
ty and harshness upon the subjects of the latter gov- 
ernment found within the former’s dominions.®°® 
The offense in consequence of which measures of 
retorsion are taken may be an act entirely legitimate 
and desirable from the point of view of the offend- 


ing state, although the other state may consider it’ 


discourteous, injurious, discriminating, or unduly 
severe;°' and retorsion is the appropriate answer 
to acts which it is within the strict right of the 
state to do, but which are evidence of unfriendliness, 
or which place the citizens of a foreign state under 
special disabilities as compared with other strangers, 


58. Bishop v. Jones & Petty, 28 
Tex. 294, 


59. In international law generally 
see International Law § . 


60. Black L. D. (2d ed) [cit 2 Vat- 
tel L. of Nations c 18 § 341]. See 
Hall Int. L. (5th ed) 367 (where it is 
said that retorsion consists in treat- 
ing the subjects of a state giving 
provocation in an identical or closely 
analogous manner with that in which 
the subjects of the state using retor- 
sion are treated). 


[a] “Retorsion . . . may be ei- 
thor amicable or vindictive. The for- 68. 
mer, retorsion de droit, is a remedy 
for a departure from international [a] 
courtesy, done in’ an unfriendly but 
not an illegal manner. The latter, 
retorsio facti, implies the infliction 
of the same amount of evil on an ag- 


wherever found.” 
verb. 


circumstances. 


acts of warfare. 


WAR 


are granted in times of peace to par- 
ticular individuals who have suffered 70. 
an injury from the citizens or sub- 
jects of the other nation. 2 
prisals take place by virtue of com- |r, 10 
missions delivered to officers and citi- 
zens of the aggrieved state, directing 
them to take the persons and proper- 
ty belonging to the offending state 
Bouvier L. D. sub 
“Reprisals.” 


Embargo as act of reprisal see infra 
ley 


67. The Endeavor, 44 Ct.Cl. 242. 
The Endeavor, supra. 


“Acts of retaliation are ad- 
mitted to be justifiable under certain 
They may exist when 
the two nations are otherwise at 
peace, but they are 
They depart from 


[$§ 9-12 


and result in injury to them.*? Retorsion may con- 
sist in acts not precisely identical with those which 
have given offense, although the acts should be anal- 
ogous.®* 

[§ 11] C. Reprisal.** Although the term “re- 
prisal,” often found in the plural form, is sometimes 
used interchangeably with “retorsion,”’ they are to 
be distinguished in that, strictly, retorsion is retali- 
ation in kind,®> while reprisal is the general term 
for such acts of retaliation as an offended state may 
take to bring the offender to terms.°® To justify re- 
prisals some specific wrong must be committed and 
the seizure must be by way of compensation in value 
for such wrong, as a means of satisfaction without 
resort to actual war.®* While reprisals are acts of 
war in fact, it is for the state affected to determine 
for itself whether the relation of actual war was 
intended by them.®® 


[§ 12] D. Pacific Blockade.*® The so-called “pa- 
cific blockade” is a means of coercion, ordinarily 
treated as falling short of war,7° consisting in the 


see infra §§ 153-164. 
Bouvier L. D. 


“It may be questioned wheth- 
its wider extension, pacific 
blockade must not justify itself rath- 
er as a mode of warfare limited in op- 
eration than as a means of redress 
falling short of war; for the opera- 
tion of such a measure may extend 
either to the subjects of the blockad- 
ing and blockaded powers only, or to 
the vessels of all nations. If it be 
confined to the subjects of the par- 
ties directly engaged, its legitimacy 
can hardly be a matter for serious 
consideration. The less is justified 
in the greater, and the blockaded sov- 
ereign has it in his power either to 
free himself from the inconvenience 
by the grant of redress, or to resent 
it by the declaration of war. If, how- 
ever, ‘the trade of neutral be affect- 


General re- [a] 


in their nature 


gressive state that it has inflicted on 

the state aggrieved. .0 SPhis sya 

purely belligerent act. »” Bouvier Pas 
. [cit Risley L. of War p 57]. 


61. Wilson Int. L. p 230. 
62. Hall Int. L. (5th ed) p 367. 
63. Wilson Int. L. p 230. 


“Retorsion” distinguished 
“reprisal” see infra § 11. 


64. Cross references: 


In international law generally see 
International Law § 


Letters of marque and reprisal see 
Letter 36 C.J. p 993 text and notes 
94, 95. 

“Reprisal” generally see Reprisal 54 
CS. p 685: 

65. See supra § 10. 

66. Bouvier L. D. [cit 2 Oppenheim 
§§ 33-43]. 

[a] “Reprisals” defined.—The 
forcibly taking a thing by one nation 
which belonged to another, in return 
or satisfaction for an injury commit- 
ted by the latter on the former. 
Black L. D. (2d ed) [cit 2 Vattel L. 
. of Nations c 18 § 342]. See to same 
effect 1 Blackstone Comm. c 7 


[b] Classification of reprisals.— 
“Positive reprisals consist in seizing 
the persons and effects belonging to 
the other nation, in order to obtain 
satisfaction. Negative reprisals take 
place when a nation refuses to fulfill 
a perfect obligation which it has con- 
‘tracted, or to permit another state 
to enjoy a right which it justly 
claims. Special reprisals are such as 


from 


the field of negotiation into that of 
force, and, as is war, are justified by 
a successful result.” Hooper v. U. S., 
22 Ct.Cl. 408, 456. 


[b] Strained relations between 
France and the United States at end 
of eighteenth century (1) involving 
captures of ships from 1796 to 1800 
were not regarded as war in the legal 
sense, although the acts of congress 
provided for the contingency, but 
rather as of the nature of reprisals 
or defensive hostilities. The Endeav- 
or, 44 Ct.Cl. 242. (2) ‘‘There was no 
declaration of war; the tribunals of 
each country were open to the other 
—an impossibility were war in prog- 
ress; diplomatic and commercial in- 
tercourse were admittedly suspended; 
but during many years there was no 
intercourse between England and 
Mexico, which were not at war; there 
was retaliation and reprisal, but such 
retaliation and reprisals have often 
occurred between nations at peace.” 
Gray Ve WU. iS. (2 (Ct. Clir3'4 0) aire 103), 
It has, however, been said that ‘“‘to 
term the decrees of France and the 
acts of their privateers under them 
‘acts of reprisal’ does not alter the 
facts or legal position. That posi- 
tion has been defined by the Supreme 
Court of the United States as limited, 
partial war. We, following the path 
indicated by that tribunal, have de- 
fined it as ‘limited war in its nature 
similar to a prolonged series of re- 
prisals: 7 Hooper, vo WwW. Ss.) 225 Cucl 
408, 456. (4) French — spoliation 
claims see United States § 152. 


69. Blockade as measure of war 


ed by the blockade, those neutrals 
may well protest against interference 
with their traffic not fully and com- 
pletely justifiable. For them such 
protest must be a matter of policy. 
Pacific blockade may be, and doubt- 
less is, 'the less of two evils; to re- 
fuse to recognize it may be to force 
the offended state to legalize its acts 
by instituting a regular blockade as 
a measure of war.’ Walker Sci. Int. 
L. p 157. Compare Glass Mar. Int. L. 
pt 4 § 19 (where it is said: “Neutrals 
would not to-day submit tto the re- 
strictions placed upon their trade by 
measures of blockade unless institut- 
ed in the prosecution of open declared 
war’’) 


[b] “he so-called pacific block- 


ade cannot be justified, either in the — 


name of humanity or from the point 
of view of good sense. The catastro- 
phe of Navarino shows that it may 
have a bloody ending. In time of 
peace, reprisals ought to injure only 
the state which provokes them. The 
pacific blockade can produce serious 
results only when neutral states are 
obliged to respect it. But there can 
be no question of neutrality, properly 
so called, in time of peace. No obli- 
gation, in the proper and juridical 
sense, can oblige third states to sub- 
mit to the conditions of a pacific 
blockade. But under these limita- 
tions the blockade has neither mean- 
ing nor value. If it is maintained 
with regard to third states, it injures 
their rights and legitimate interests. 

. For powers of the first rank, 
the pacific blockade constitutes a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 12-15] 


interruption of commercial intercourse with cer- 
tain ports or coasts of a state to secure redress for 
The accepted position is 
that pacific blockades should not bear upon third 
states except as they are affected by the constraint 
directly applied to the port or ports blockaded. 
the interruption of relations between the blockading 
and blockaded parties is sufficiently serious to re- 
quire the seizure of vessels of third states the situ- 
ation would warrant the institution of a regular 
blockade involving a state of war.™? 


an international wrong.’! 


[§ 13] BE. Embargo and Nonintercourse7*—1. Na- 
Embargo is an act of the state,“* 
prohibiting vessels from sailing from a port or 
and in its ordinary sense of hostile embargo 
means a detention, by way of reprisal for an inter- 
national wrong, of foreign vessels and property 


ture of Embargo. 


& 


ports,‘ 


means, little burdensome, therefore 
more alluring, of making states of 
the second rank to submit to all kinds 
of vexations and annoyances. At bot- 
tom it is simply an act of war, a 
fact of hostility. In resorting to pa- 
cific blockade, the powers do not en- 
deavor to escape war itself, but only 
the inconveniences and main obliga- 
tions which war brings. It is con- 
siderations of interest, and not con- 
siderations of humanity, which urge 
maritime powers to resort to this 
means of constraint, which causes 
great losses to commerce in general.” 
Bonfils Fauchille Droit Int. Pub. § 
992. 


71. Cyclopedic L. D. sub verb. 
“Blockade.” 
[a] Imstances of pacific blockade 


occurred when Great Britain and Ger- 
many united to prevent the slave 
trade and stop the importation of 
arms on the east coast of Africa; in 
1827 when Greece was blockaded by 
France, Russia, and Great Britain; 
and in 1850 when the Greek ports 
were blockaded by Great Britain, and 
again in 1855 by the combined fleets 
of the Great Powers. Bouvier L. D. 
[cit Snow Int. L. p 79]. 


[b] Legality.—‘‘In 1887 the In- 
stitute of International Law unani- 
mously declared in favor of the le- 
gality of pacific blockade, subject to 
these conditions: ‘(1) That the neu- 
tral flag can enter freely; (2) that 
there must, of course, be formal no- 
tice and a sufficient force; and (3) 
that ships of the blockaded country 
may be sequestrated, but should be 
restored with their cargoes at the 
end of the blockade, but without com- 
pensation.’” Bouvier L. D. [cit 21 
L. Mag. & Rev. p 285: 2 Oppenheim 
§§ 40-49]. 


720-0 Uae. OL, 
425. 

[a] The state devartment of the 
United States (1) said with regard to 
the pacific blockade of Crete in 1897, 
“As the United States is not a signa- 
tory of the treaty of Berlin, nor oth- 
erwise amenable to the engagements 
thereof, I confine myself to taking 
note of the communication, not con- 
ceding the right to make such a 
blockade as that referred to in your 
communication, and reserving the 
consideration of all international 
rights and of any question which may 
in any way affect the commerce or 
interests of the United States.” U. 
Sion: Rell.¢1897,), pe255.. (2), The 
United States reafirmed the position 
taken with regard to Crete in 1897 
when upon the proposed pacific block- 
ade of Venezuelan harbors in 1902, 
the state department declared that 
the United States ‘does not acqui- 


Rel. (1903) pp 420- 


WAR 


If 


nations.®° 


other acts.*? 


esce in any extension of the doctrine 
of pacific blockade which may ad- 
versely affect the rights of states not 
parties to the controversy, or dis- 
criminate against the commerce of 
neutral nations; and that the Gov- 
ernment of the United States reserves 
all of its rights in the premises.” U. 
S. For. Rel. (1903) p 420. 

[b] Right of blockader to capture 
and condemn neutral shivs.—(1) “‘The 
contention of the Franch Government 
that a ‘pacific blockade’ confers on 
the blockading power the right to cap- 
ture and condemn the ships of third 
nations for a breach of such a block- 
ade is in conflict with well establish- 
ed principles of international law.” 
British Parl. Papers, France, No. I 
(1885) p 1; French State Papers, Af- 
faires de Chine (1885) p 1. (2) Canp- 
ture and prize in general see infra §§ 
120-145. 

73. WNon-intercourse act of 1861 see 
infra § 49. 

War as affecting right of inter- 
course see infra §§ 44-49. 


74. The Theresa Bonita, 4 C.Rob. 
236, 165 Reprint 597. 


75. The William King, 
(U.S.) 148, 4 L.Ed. 206. 


[a] By 2 U.S. St. at L. p 453 § 3 
(1) in which congress declared its 
object to be to lay an embargo on ves- 
sels of the United States, and to pre- 
vent transportation of any article 
whatever to any foreign port or place, 
such transportation is accordingly 
prohibited. The Paulina’s Cargo v. 
UvS;; 7.Cranch (U.S:)\ 52,°3. Ld! 266; 
The Short Staple, 22 F.Cas.No. 12,813, 
1 Gall. 104 [rev on. other-grounds 9 
Cranch> (W/S:) 55,3" LiWd=655] 2" (2) 
The word “embargo,” as used in such 
statute, is equivalent to the words “a 
prohibition to sail.” The William 
King, 2 Wheat. (U.S.) 148, 4 L.Ed. 


2 Wheat. 


206. 
76. Bouvier L. D. 
[a] Hostile and civil embargo dis- 


tinguished.—If the embargo is laid 
upon ships belonging to citizens of 
the state imposing it, it is called a 
“civil embargo;” if, as more comimon- 
ly happens, it is laid upon ships be- 
longing to the enemy, it is called a 
“hostile embargo.” Black L. D. sub 
verb. “Embargo.” 


“Embargo” generally see Embargo 
20 C.J. p 404. 


77. McBride v. Marine Ins. Co., 5 
Johns. (N.Y.) 299. 


78. The Boedes Lust, 5 C.Rob. 233, 
245, 165 Reprint 759 (where, in 1803, 
Lord Stowell elucidated the some- 
what uncertain ideas upon the sub- 
ject, Saying that upon property so 
detained the declaration of war is 
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which may be in the ports of the wronged state.*® 
An embargo, ex vi termini, means a temporary sus- 
pension of trade, and not a permanent one.** 
the difficulties are settled without war the ships are 
free, while if war follows the ships are held as by 
belligerent capture.7§ 


[§ 14] 2. Nature of Nonintercourse. 
the law of war, nonintercourse is the refusal of one 
state or nation to have commercial dealings with 
another,‘® and nonintercourse acts are acts prohibit- 
ing commercial intercourse with one or more foreign 


If 


As used in 


[§ 15] 3. Construction and Operation of Embargo 
and Nonintercourse Acts*1—a. In General. 
eration and effect of embargo or nonintercourse acts 
may be dependent upon the operation and effect of 
Such acts are usually strictly ap- 


The op- 


said to have a retroactive effect, and 
to render “it liable to be considered 
as the property of enemies taken in 
time of war. This property was seiz- 
ed provisionally, an act itself hostile 
enough in the mere execution, but 
equivocal as to the effect, and liable 
to be varied by subsequent events, 
and by the conduct of the Govern- 
ment of Holland,’ the property of 
whose subjects is so detained; this 
first seizure is “equivocal; and if the 
matter in dispute had terminated in 
reconciliation, the seizure would have 
been converted into a mere civil em- 
bargo, so terminated. That would 
have been the retroactive effect of 
that course of circumstances. On the 
contrary, if the transactions end in 
hostility, the retroactive effect is di- 
rectly the other way. It impresses 
the direct hostile character upon the 
original seizure. It is declared to be 
no embargo, it is no longer an equivo- 
cal act, subject to two interpreta- 
tions; there-is a declaration of the 
animus, by which it was done; that 
it was done hostili animo, and it is 
to be considered as an hostile meas- 
ure ab initio’). 


Capture and prize in general see in- 
fra §§ 120-145. 


79. Black L. D.; Bouvier L. D. 
80. Bouvier L. D. 


[a] For example of a noninter- 
course-act see 2°U._S. St..at.L. p 528 
(prohibiting intercourse with Great 
Britain). 

81. Non-intercourse act of 1861 see 
infra § 49. , 


82. See cases infra this note. 


[a] The Embargo Act of Jan. 9, 
1808, c 8 § 3 was not repealed by Act 
March 1, 1309, c 91. The Arco iin 
Cas.No. 516, 1: Gall. 150. 


[b] The Embargo Act of Jan. 9, 
1809 (2 U. S. St. at L. p 506 c 5), cre- 
ating an offense punishable by fine 
and imprisonment, was not saved 
from repeal by the saving clause of 
the act of June 28, 1809 (2 U. S. St. 
at L. p 550° c 9 § 2), and the circuit 
court had jurisdiction in such cases. 
U.S. vo Mann, 26 .E.Cas.No. 15,7185 
1 Gall 02.7%. 


[ec] WNon-intercourse Act of March 
1, 1809, was, by force of the act of 
May 1, 1810, and the president’s proc- 
lamation of Nov. 2, 1810, revived on 
Hebr.\2, 1811. The Anne v: U. Si, 7 
Cranch (U.S.) 570, 3 L.Ed. 442; The 
Aurora v. U. S., 7 Cranch (U.S.) 382, 
3 L.Ed. 378. 


[d] Act March I, 1809, § 11 (2 U. 
Ss. St. at L. p 528), authorizes the 
president, in case of a revocation of 
the decrees or orders of Great Brit- 
ain or France, which violated our neu- 
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plied,®* but ordinarily nothing will be deemed to be 
forbidden thereby unless it is clearly prohibited.*# 


tral commerce, to declare the same by 
proclamation, after which proclama- 
tion the trade of the United States 
might be renewed with the nation 
revoking its decree, notwithstanding 
the provisions of the act. The au- 
thority givén to the president is con- 
fined exclusively to the revocation of 
the act, and no authority is given the 
president to revive that act when once 
it has been suspended as to either na- 
tion. The Orono, 18 F.Cas.No. 10,- 
585, 1 Gall. 137; President’s Procla- 
mation Declared Illegal, 19 F.Cas.No. 
11,391. 

[e] Saving clause of Act March 1, 
1809, c 91 § 14 (2 Story L. p 1118, 2 
U. S. St: at L. p 531 c 24), saves such 
provisions or sections only of the em- 
bargo acts as were exclusively di- 
rected to the collection districts ad- 
jacent to a ‘foreign territory, or to 
vessels bound to such districts. The 
Falmouth, 8 F.Cas.No. 4,631, 1 Gall. 
130. 

{f] Repealing clauses in Act 
April 14, 1814, ¢ 115 (3 U. S. St. at L. 
p 123), did not operate strictly as re- 
peals of the act of March 2, 1811 (2 
U. S. St. at L. p 651 c 29), but as ex- 
ceptions to the general provisions of 
those acts in favor of British AS 


imported in neutral vessels. U. S. 
v. Hayward, 26 F.Cas.No. 15,336, 2 
Gall. 485. 

83. See cases infra this note. 

[a] Coustruction of  Non-inter- 


course Act is within the province of 
the secretary of the treasury. The 
duty of the court is to institute an in- 
quiry into the facts of the case, and 
to transmit a certified statement of 
them, with the petition, to the sec- 
retary. Gallego.v. U. S., 9 F.Cas.No. 
5,201, 1 Brock. 439. 


{[b] Administrative acts under 
nonintercourse statute liberally con- 
strued.—In general, administrative 
acts performed under nonintercourse 
acts will be liberally construed. 
Sawyer v. Steele, 21 F.Cas.No. 12,406, 
3 Wash. 464; The Isabella, 13 F.Cas. 
INoo37,1015.1- Paine, I; -Smith v.. U. 'S., 
20 huGassNo:; 13,122, 1. Gall 2615. U: 
Shay. Allen, 24> W.CasiiNo: 14,431, 
Brunn.ColtCas. 94, 4 Day (Conn.) 474; 
U, S.0v;. Hayward, 26 F.Cas.No. 15,- 
336,.2 Gall? 485°. U. S. v. The Little 
Charles, 26 F.Cas.No. 15,612, 1 Brock. 
347; U. S. v. Mann, 26 F.Cas.No. 15,- 
717, 1 Gall. 3; U.S. v. Mann, 26 F.Cas. 
No. 15.718, 1 Gall. 177; U.S. v. Mayo, 
26 F.Cas.No. 15,755, 1 Gall. 396. 


{c] Ignorance of existence of act 
is no legal excuse for a violation of 
it. The Ann, 1 F.Cas.No. 397, 1 Gall. 
62. 

[d] Act not effective until promul- 
gated at customhouse.-Where an 
embargo act did not specifically pro- 
vide when it should take effect, but 
in effect prohibits vessels from de- 
parting after being notified of the 
act, it was not in effect in the dif- 
ferent districts until promulgated at 
the customhouses, and a ship sailing 
after the passage of the law but be- 
fore it had been received by the col- 
lector was accordingly not subject to 
the penalties of the act. The Cotton 
Planter, 6 F.Cas.No. 3,270, 1 Paine 23. 

[e] Colorable landing of cargo 
does not prevent detention under the 
Embargo Act of April 25, 1808. Otis 
v. Walter, 6 Wheat. (U.S.) 583, 5 L. 
Ed. 336. 

84, See cases infra this note. 


[a] Transferring goods from one 
vessel to another in port.—It was no 
offense against the embargo laws of 


WAR 


the United States to take goods out 
of one vessel and put them into an- 
other, in the port of Baltimore, un- 
less it were with an intent to export 
them. The Juliana v. U. S., 6 Cranch 
(U.S.) 327, 3 L.Ed. 238. 


{[b] Building vessels for sale to 
neutrals.—“‘The building of vessels 
in the United States for sale to neu- 
trais, in the islands, is, during war, 
a profitable business, which congress 
cannot be intended to have prohibited, 
unless that intent be manifested by 
express words, or a very plain and 
necessary implication.” Murray v. 
The Charming Betsy, 2 Cranch (U.S.) 
64,,118, 2 L.Ed. 208 [appr Sands. v. 


Knox, 3 Cranch (U.S.) 499, 2 L.Ed. 
pyar 
{c] Lading in United States port. 


—The act of April 25, 1808 (2 U. S. 
St. at L. p 499 c 66 § 2), did not re- 
quire a permit to lade any vessel in 
a port of the United States, nor au- 
thorize the forfeiture and condemna- 
tion of the vessel or cargo for iad- 
ing without the inspection of the rev- 
enue officer, the only penalty for such 
lading being the denial ofa clearance. 
The Paulina v. U. S., 7 Cranch (U.S.) 
52, 3 L.Ed. 266. 


[d] Language too loose to create 
offense.—The language of Embargo 
Ly April 25,51808 §92)(2 U. S. St. at 
L. p 499), providing that no vessel 
shall receive a clearance unless the 
lading be made under an inspection of 
proper revenue Officers, subject to the 
same restrictions, regulations, penal- 
ties, and forfeitures as are provided 
in the collection law, is so loose that 
it is impossible to determine whether 
any offense and forfeiture were in- 
tended to be created, At any rate the 
reference as to the jenalty to the col- 
lection Law (1 U. S. St. at L. p 665) 
is not to § 50 of that law, which pro- 
vides against unloading goods in the 
night. The Enterprise, 8 F.Cas.No. 
4,499, 1 Paine 32. 


85. See cases infra this note. 


[a]. Non-importation Act of March 
1, 1809 (1) must be construed to pro- 
hibit the introduction into the United 
States of every article of British 
merchandise or manufacture for any 
use whatever, without any exception, 
which would permit a shipowner to 
import any articles, such, for in- 
stance, as anchors, sheathing copper, 
charts, etc., intended for his own use. 
U. S. v. The Good Friends, 25 F.Cas. 
No; ? 153227: (2) Goods of British 
growth, although not liable to du- 
ties, are prohibited from importation 
by the act of March 1, 1809 (2 U. S. 
Stately 5 28c: 24) Ue ‘Saevee Dhe 
Mars, 26 F.Cas.No, 15,723, 1 Gall. 237. 
(3) The prohibited articles, the im- 
portation or the putting on board of 
which, with intent to import the 
same, is made a cause of forfeiture 
by the Non-intercourse Act of March 
1, 1809 (2 U.S. St. at L. p 529 c 24) § 
5), are aS well those which are pro- 


hibited on account of the place at 
which they were laden, as. those 
which are the growth, produce, or 


manufacture of the offending nation. 
U. S..v. The Nancy, 27 F.Cas.No. 15,- 
854, 3 Wash. 281. 


[b] Goods not on board vessel at 
time of unlawfully entering port.— 
Where goods are seized and claimed 
as forfeited as part of the cargo, un- 
der the Non-intercourse Act of May 
15, USZ0 1Ca US: St..at. Lp) 602), the 
claimant may, if he chooses, file a 
special defense on the point that they 
were not on board the vessel at the 
time the vessel entered or attempted 


[§ 15 


The restrictions under embargo and nonintercourse 
acts usually relate to goods,*® ports,°® and vessels.*’ 


to enter port; but it is also in issue 
on the general denial of the allega- 
tions of the libel. U.S. v. Open Boat, 
27 F.Cas.No. 15,968, 5 Mason 232. 


86. See cases infra this note. 


[a] Under Non-intercourse Act of 
1809, a vessel sailing from Great 
Britain, without a knowledge of the 
war, had a right to lay off the coast 
of the United States to receive in- 
structions from her owners, in New 
York, and, if necessary, to drop an- 
chor, and in case of a storm, to make 
harbor; and if prevented, by a mutiny 
of her crew, from putting out to sea 
again, might wait in the waters of the 
United States for orders. U. S. v. 
The Fanny, 9 Cranch (U.S.) 181, 3 L. 
Ed. 698; The Penobscot v. U. S., 7 
Cranch (U.S.) 356, 3 L.Ed. 369. 


[b] Under Act of June 28, 1809 
(2.0 Us (Sh. St. at) bp 550) S Britisn 
ports were not interdicted, but were 
permitted ports. The Wasp, 29 F.Cas. 
No. 17,249, 1 Gall. 140. 


[c] Under Act of April 18, 1818, 
ce 65, if a British ship comes from a 
foreign port, not British, to a port 
of the United States, the continuity 
of the voyage is not broken, and the 
vessel is not liable to forfeiture by 
touching at an intermediate British 
closed port, from necessity, and in 
order to get provisions, without trad- 
ing there. The Frances and Eliza v. 
Coates, 8 Wheat. (U.S.) 398, 5 L.Ed. 
645; The Pitt, 8 Wheat. (U.S.) 371, 
5 L.Ed. 639. 

{[d] A “foreign port or place,” (1) 
within the meaning of the act of July 
6, 1812) (2°U. SHShilathl. plies sos 
1), is a port or place exclusively with- 
in the sovereignty of a foreign na- 


tion. The Eliza, 8 F.Cas.No. 4,346, 2 
Gall. 4. (2) The ocean is not a for- 
eign “port” or “place” within the 


meaning of the act. The Adventure, 
1 F.Cas.No. 93, 1 Brock. 235 [rev on 
other grounds 8 Cranch 221, 3 L.Ed. 
542]. (3) Where, although Santo Do- 
mingo was in open revolt against, 
and at war with, France, and had de- 
clared its independence, a_ statute 
was passed by congress which in ef- 
fect recognized Santo Domingo as 
still a possession or dependency of 
France, it must be deemed to be with- 
in a subsequent statute prohibiting 
the importation of goods from France 
and its colonies and dependencies and 
places within its actual possession. 
Clark v. U. S., 5 F.CasiNo. 2,838, 3 
Wash:C:C. 101° 


[e] Departure from place within 
the jurisdiction may be regarded as 
a departure from port. The Eliza- 
beth, 8 F.Cas.No. 4,352, 1 Paine 10; 
U. S. v. Hayward, 26 F.Cas.No. 15,- 
336, 2 Gall. 485. 


[f] Leaving wharf as departure 
from port.—Within the meaning of 
the Supplementary Embargo Act of 
Jan. 9, 1808, where a vessel leaves 
the wharf with intent to go to sea, 
and is seized before she has actually 
gone out of port, it is not a departure 
from the port. The Active v. U. S., 7 
Cranch (U.S.) 100, 3 L.Ed. 282; 
Ann, 1 F.Cas.No. 397, 1 Gall. 62; The 
ann Maria, 1 F.Cas.No. 427, 1 Paine 

6. 


87. See cases infra this note. 


[a] A registered vessel is within 
the prohibitions of the act of Jan. 9, 
1808 (2 U. S. St. at L. p 453 ¢ 8 § 8). 
Such section was not repealed by the 
act of March 1, 1809 (2 U. S. St. at’ L. 
p 533 c 24 § 19), or the act of June 28, 
1809 (2 U. S. St. at L. p 550 ¢ 9 § 2). 
The Short Staple, 22 F.Cas.No. 12,813, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 15-17] 


An embargo or nonintercourse act ordinarily does 
not extinguish preéxisting contracts but merely op- 
erates a suspension thereof during the period for 


which the act is effective.§§ 


[§ 16] b. Bond for Compliance with Act. 
embargo or nonintercourse act may require a vessel 
to give bond to assure the observance of the provi- 
sions of the act;8® and an action of debt upon a bond 
Perils of the sea 
may, however, excuse an entry into a port contrary 


so given will lie for its breach.?° 


to the terms of a bond.®1 


{[§ 17] c. Violation and Penalties. 
lation of an embargo or nonintercourse law may be 


WAR 


‘An 


Guilt of vio- 


assumed where there,are strong circumstances jus- 


1 Gall. 104 [rev on other grounds 9 
Cranch 55, 3 L.Ed. 655]. 

[b] “She term “foreign vessel’ as 
used in the Embargo Act of Jan. 9, 
1808 (2 U. S. St. at L. p 454 c 8 § 5), 
means a vessel navigating under the 
flag of a foreign power such as has 
the acknowledged character and pa- 
pers of vessels navigated under the 
protection and laws of a foreign realm 
and not a vessel owned in whole or in 
part by foreigners domiciled in the 
United States. The Sally, 21 F.Cas. 
No. 12,257, 1 Gall. 58. 


[c] An open boat is not a ship or 
vessel within the purview of the act 
oLaviay, 15. 1820, (Cs) U. S. ot. at. lt! 
602), and the act of March 1, 1823 (3 
U. S. St. at L. p 740), which prohibit 
commercial intercourse from_ the 
British colonies. U. S. v. Open Boat, 
27 F.Cas.No. 15,967, 5 Mason 120 [aff 
18 F:Cas.No, 10,;549,-1 Ware 124]; 
U. S. v. Open Boat, 27 F.Cas.No. 15,- 
968, 5 Mason 232. 


{d] An American vessel, sold in a 
Danish island to a person who was 
born in the United States but had be- 
come a bona fide citizen of that is- 
Jand, sailing from thence to a French 
island in June, 1800, with a new cargo 
purchased by her owner, and under 
the Danish flag, was not liable to sei- 
zure under the Non-intercourse Law 
of Febr. 27, 1800. Murray v. The 
Charming Betsy, 2 Cranch (U.S.) 64, 
2 L.Ed. 208. 4 


[e] A charter of hiring by a mer- 
chant of Great Britain, through his 
agent, of a vessel belonging to a mer- 
chant in New York during the exist- 
ence of the nonintercourse laws of 
the United States, for the purpose of 
transporting goods from New York 'to 
Fayal, thence to be transported to 
England, is void. Graves v. Dela- 
plaine, 14 Johns. (N.Y.) 146. 


[f] Seizure or detention of ves- 
sel.—(1) The action of an officer in 
seizing or detaining a vessel for vio- 
Jation of a nonintercourse law is 
ordinarily sustained where the officer 
acts in gooa faith with the discharge 
of, his duty as his real motive (Otis 
v. Walter, 2 Wheat. (U.S.) 18, 4 L.Ed. 
174; Otis v. Watkins, 9 Cranch (U.S.) 
339, 3 L.Ed. 752; Crowell v..M’Fadon, 
8 Cranch (U.S.) 94, 3 L.Ed. 499; ‘The 
Bolina, 3 F.Cas.No. 1,608, 1 Gall. 75), 
(2) but not where the seizure is un- 
lawful (Otis v. Bacon, 7 Cranch (U. 
Si) 589), 3 Hd 448s. _U. S.. ve" The 
Penelope, 27 F.Cas.No. 16,024, 2 Pet. 
Adm. 438; Imlay v. Sands, 1 Cai. 
(N.Y.) 566). 


[g] Seizure on high seas.—The 
Non-intercourse Law of Febr. 9, 1799, 
did not authorize the seizure upon the 
high seas of any vessel-sailing from 
a French port; and such seizure was 
not to be justified by the orders of 
the president of the United States. 
Little v. Barreme, 2 Cranch (U.S.) 
170, 2 L.Ed. 243. 


Mca Baylies v. Fettyplace, 7 Mass. 


Effect of war as suspending or ex- 
Spi cs aed contract rights see infra 

8S. See statutory provisions; 
cases infra this note. 

[a] Under Act June 28, 1809 § 3, 
every vessel bound to a foreign per- 
mitted port was obliged to give bonds 
not_to go to, or trade with, any port 
with which commercial intercourse 
was not permitted. The Edward, 1 
Wheat. (U.S.) 261, 4 L.Ed. 86; The 
Richmond v. U. S., 9 Cranch (U.S.) 
102, 3 L.Ed. 670. 


[b] To whom pnayable.—Under the 
Embargo Act of Dec. 22, 1807, requir- 
ing that no vessel should depart from 
one United States port to another un- 
less the master gave bond “to the col- 
lector of the district’? that the goods 
should be relanded “in some port of 
the United States,” a bond was not 
invalid because made payable ‘‘to the 
United States,” and not to the col- 
lector, and conditioned to reland the 
goods “at the said port of S.. or at 
some other port of the United States.” 
Dixon v. Be See Maks CASLINO: eS 904, ot 
Brock. 17737 U.-S. -v-. Sawyer, 27) B®. 
CalssNo 1632.2 br Gall 862. Ws. Sa Ve 
Smith, 27 F.Cas.No. 16,334. 

[cl Forfeiture of ship falling to 
give bond.—Under the proclamation of 
Aug. 9, 1809, the nonintercourse with 
Great Britain was not revived, but 
the shin was made lieble to forfeiture 
for sailing for a permitted port with- 
out giving bond. The Wasp, 29 F. 
Cas.No. 17,249, 1 Gall. 140. 


[d] WRond taken after clearance 
and sailing of vessel.—A bond taken 
by consent after a clearance has been 
given and after. the vessel has sailed 
is not*invalid. Speake v. U. S., 9 
Cranch (U.S.) 28, 3 L.Ed. 645. 


90. U. S. v. Poyllon, 27 F.Cas.No. 
16,081. 

Actions on bonds in general see 
Bonds §§ 137-240. 


91. Duroussean v. U..S., 6 Cranch 
(U.S:))'307, 8 L.Bds 2323—U..S. v. Hall, 
6 'Cranch! CUS 1 THe 3) Labia: L89sioW. 
S. v. Dixev, 25 EF.Cas,No. 14.967. 3 
Wesh. 15: U. S. v. Hall, 2&4 F.Cas.No. 
15.285. 2 Wash. 366 [aff 6 Cranch 171, 
2 L.Ed. 1891: U. S. v. Mitchell, 26 F, 
Cas.No. 15,792, 3 Wash.C.C. 95. 


92. The Jane v. U. S., 7 Cranch (U. 
§.17363,.3 Tomdr 2727 Ul S. wittPyler, 
7 Cranch (U.S.) 285, 3 L.Ed. 344. And 
see cases infra this note. 

[a] Thus (1) guilt may be pre- 
sumed where a Ship has on board for- 
bidden goods. U. S. v. The Little 
Ann, 26 F.Cas.No. 15,611 [rev 15 F. 
CasiNoi88;39%, 1 Paine -401; "US Sl we 
The Polly and Jane, 27 F.Cas.No. 16,- 
063. (2) So guilt is shown by evidence 
that a vessel belonging to citizens of 
the United States sailed from Balti- 
more to St: Thomas and then, assum- 


and 
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tifying the presumption,®? and an offense is no less 
committed because the acts in question were done 
without the authority or against the will of the own- 
er of the vessel.?? 
such a statute is forfeiture of the guilty ship®* and 
of the forbidden goods;®® but forfeiture cannot be 
enforced after the vessel has arrived within the ju- 
risdiction of a foreign power,®® nor is the homeward 
bound cargo of a vessel liable to condemnation and 
forfeiture because the outward trip was made in 
contravention of the statute.®? 
ever, sometimes excuse the violation of an embargo 
or nonintercourse law;®* but the necessity must be 


A usual penalty for violation of 


Necessity may, how- 


ing Danish colors, proceeded on trad- 
ing voyages to French ports (Stew- 
art v. McIntosh, 4 Harr.&J. (Md.) 
233), (3) or to forbidden ports (The 
New York, 3 Wheat. (U.S.) 59, 4 I. 
Ed. 333), (4) or by circuitous routes 
(The Joseph, 8 Cranch (U.S.) 451, 3 
L.Ed. 621:) aff 13. B.Cas.No. (533.0 1 
Gall. 545]). 


93. °Ul'S). v.. The Little Charles, 26 
F.Cas.No. 15,612, 1 Brock. 347. 


[a] The vessel speaks and acts by 
the master, and both she and her 
owner are bound by his acts. U. S. 
v. The Little Charles, 26 F.Cas.No. 
15,612, 1 Brock. 347. 


94. The Bolina, 3 F.Cas.No. 1,608, 
i Gall (5s Thomson! vas (S.2snee 
Cas.No. 13,985, 1 Brock. 407; U. S. v. 
ape Good Friends, 25 F.Cas.No. 15,- 


$5. The New York, 3 Wheat. (U. 
S.) 59, 4 L.Ed. 333; The Boston, 3 F. 
Cas.No. 1.670, 1 Gall. 239; The Rose, 
20 F.Cas.No. 12,044, 1 Gall. 211. 


96. Parker v. U. S., 18 F.Cas.Ne. 
10,751, 2 Wash.C.C. 361. 

97. U. S. v. The James Wells, 26 
F.Cas.No. 15,467, Brunn. Col. Cas. 65, 
3 Day (Conn.) 296 [aff 7 Cranch 22, 3 
L.Ed. 256]. 

88. See cases infra this note. 


[a] Vessel actually and bona fide 
carried by force to foreign port is not 
liable to. forfeiture under the act of 
Jan. 9, 1808. The William King, 2 
Wheat. (U.S.) 148, 4 L.Ed. 206; The 
Short Staple v. U. S., 9 Cranch (U.S.) 
55, 3 b.Ed: 655. 


[b] Traffic under stress does not 
violate the nonintercourse act of June 
13, 1798, or forfeit insurance. Hallet 
v. Jenks, 3 Cranch (U.S.) 210, 2 L.Ed. 
414; Crawford v. The William Penn, 
6 F.Cas.No. 3,373, 3 Wash. 484; New 
Orleans, etc., R. Co. v. Evans, 49 Miss. 
785; Pelletreau v. Rathbone, 1 N. J. 
Eq: 331; Booth v. Cotton, 13 Tex. 359. 


[ec] Involuntary arrival in port 
under stress of weather as importa- 
tion.—To constitute an importation 
of a cargo into the United States 
there must be a voluntary arrival 
within some port with intent to un- 
lade the cargo. An involuntary ar- 
rival by stress of weather does not 
constitute an importation. The Bos- 
ton, 43 Cas. No. 1,670; 51) (Galle 1239; 
are Mary, 16 F.Cas.No. 9,183, 1 Gall. 


[d] Capture by consent or conniv- 
ance.—It is not denied that a real 
capture and carrying into port by a 
force not to be resisted will justify 
an act which, if voluntary, would be 
a breach of the laws imposing an em- 
bargo. If, however, such capture be 
pretended, if it be made with the con- 
sent and connivance of the parties in- 
terested, such fraudulent capture can 
be no mitigation of the offense. The 
Short Staple v. U. S., 9 Cranch (U.S.) 
55, 3 L.Ed. 655. 
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urgent,®® and the evidence of it clear and posi- 
tive.t Other special circumstances sometimes af- 
feet the imposition of penalties,” and relief may be 
given by or under an act of congress.* 

[§ 18] d. Effect of War. It has been held that an 
embargo or nonintercourse act is virtually repealed 
or annulled by a subsequent declaration of war, be- 


WAR 


~ 1§§ 17-22 


ing absorbed in the more general operation of the 
law of war;* but it would seem to be a more accurate 
rule that such a statute is not repealed by the dec- 
laration of war, except so far as its provisions are 
inconsistent with a state of war and are annulled 
by the paramount operation of the law of war.® 


III. CIVIL COMMOTION SHORT OF LEGAL WAR 


[By Eustace W. Tomuinson | 


[§ 19] A. Hostilities without Recognition of Bel- 
ligerency—1. In General. There are many grades 
of conflict, from the condition of armed hostility be- 
tween states down to the unarmed struggle between 
individuals of the same state. At a point between 
struggle of state with state and of individual with 
individual, and before belligerency is recognized, 
there is a condition of affairs varying according to 
circumstances, but usually an armed struggle be- 
tween two organized groups or parties for public po- 
litical ends, which may constitute war in a material 
sense, but is not war in a legal sense.® This condi- 
tion of affairs is usually called domestic violence, po- 
litical revolt, or insurrection,’ and, unlike war,* does 
not affect or render illegal commercial intercourse 
and contracts between loyal citizens and insurgents.® 


[§ 20] 2. Conduct of Hostilities.1° When there 
exists civil commotion of such magnitude as to 


99. The New York, 3 Wheat. (U.[ 404, 8 L.Ed. 
Sao et ekid. 330; The Argo, 1am. 
Cas.No. 516, 1 Gall. 150; The William 


Gray, 29 F.Cas.No. 17,694, 1 Paine] Am.D. 205. 
16. 


443; Gallego v. U.S., 9 
F.Cas.No. 5,201, 1 Brock. 439; 


v. McGregor, 15 Johns. 


teehee Sally, .eeCranch Uns nose, 


‘ 


amount to a state of war, the established government 
will ordinarily treat the insurgents as belligerents 
and apply the laws of war,1! partly, it has been said, 
from motives of humanity and partly because it does 
not care to expose its own forces to reprisals.1? 


[§ 21] B. Status of Insurgents—1. In General. 
Insurgents rising against an established government 
do not, from the mere fact of revolt, become entitled 
to the rights of sovereignty or to be recognized as 
belligerents, so as to come within the laws of war,*? 
and until some recognition, express, tacit, or implied, 
of new conditions has been extended by the political 
department of the government, there is no war of 
which a court can take cognizance, and no enemies, 
but only insurgents.1*4 


[§ 22] 2. As Pirates for Depredations against 
Shipping. Depredations committed against ship- 
ping by or under the pretended authority of insur- 


application of settled rules is readily 
reached. Underhill v. Hernandez, 18 
S.Ct. 83, 168 U.S. 250, 42 L.Ed. 456. 
War in material sense and in legal 
sense distinguished see supra § l. 


Amory 
(N.Y.) 24, 8 


[a] Trivial accidents do not exX-|3 T,md. 597; Amory v. McGregor, 15 7 8 horiti 
cuse violation of a nonintercourse| Johns, -Y. : - See cases and authorities supra 
law; the necessity must be urgent ohns. (N.Y.) 24, 8 Am.D. 205. note 6; and,passim infra §§ 20-28. 
and proceed from such a state of 5.) Thomson! v. U; Si, 23\.RCasINo: [a] Conditions in Mexico in 1912. 


things as may be supposed to produce 


13,985, 1 Brock. 407. 


—A joint resolution of congress of 


on the mind of a skilful mariner a 
well grounded apprehension of the 
loss of vessel and cargo, or of the 
lives of the crew. The New York, 3 
Wheat. (U.S.) 59, 4 L.Ed. 333; Cross 
Vv. S., 6 F.Cas.No. 3,434, 1 Gall. 
26. 


1. The Aolus, 3 Wheat. (U.S.) 392, 
4 L.Ed. 418; The James Wells v. U. 
Sane ranch (WES, )) 22,00) lus. 206; 
The Bolina, 3 F.Cas.No. 1,608, 1 Gall. 
75; Cross v. U. S., 6 F.Cas.No. 3,434, 
1 Gall. 26; U. S. v. Open Boat, 27 F. 
Cas.No. 15,968, 5 Mason 232. ‘ 


2. See cases infra this note. 


[a] Befusal to institute proceed- 
ings.—If, after a seizure of property, 
the seizing officer refuses to institute 
proceedings under Hmbargo Act of 
April, 1808, § 11, to ascertain the for- 
feiture, the court may compel him to 
proceed to adjudication, or to aban- 
don the seizure. Slocum v. Mayber- 
ry, 2 Wheat.’ (U.S.) 1, 4 L.Ed. 169. 


[b] Remission.—Upon the seizure 
and condemnation of a vessel for vio- 
lation of the act of congress of Febr. 
28, 1806, ‘‘to suspend the commercial 
intercourse between the United 
States and certain parts of the island 
of St. Domingo,” the United States 
is interested only in one-half the for- 
feiture, and a remission ‘as far forth 
as the United States were interested 
therein” will not bar a recovery of 
the informer’s share. U.S. v. Yeaton, 
28, BCas:No. 16,779; 2: Cranch C.C. 73. 


_3 McLane v. U. S., 6 Pet. (U.S.) 


_6& U.S. Naval War College Pub- 
lications (1900) p 1 (article on ‘In- 
surgency”’ by George Grafton Wil- 
son); Rougier Guerres Civiles et le 
Droit des Gens. See Prize Cases, 2 
Black i(UiSy 685, 1% Labds 5459" Patt 
1 F.Cas.No. 341, 2 Sprague 123] (dis- 
tinguishing such _ civil commotion 
from war). And see cases infra this 
note. Compare Janson v. Driefontein 
Consolidated Mines, Ltd., [1902] A.C. 
484, 497 (where it was said “The law 
recognizes a state of peace and a state 
of war, but 4 . it knows noth- 
ing of an intermediate state which is 
neither the one thing nor the other 
—neither peace nor war’’). 


[a] “The distinction between rec- 
ognition of belligerency and recogni- 
tion of a condition of political re- 
volt, (1) between recognition of the 
existence of war in a material sense 
and of war in a legal sense, is sharp- 
ly illustrated by the case before us. 
For here the political department has 
not recognized the existence of a de 
facto belligerent power engaged in 
hostility with Spain, but has recog- 
nized the existence of insurrection- 
ary warfare.” The Three Friends, 
LL IS Ola 490.0, LOO. Ones) Unmad eelonkas 
897. (2) Recognition of existence of 
hostilities without recognition of bel- 
ligerency in general see infra § 24 
text and note 25. 


{[b] Revolutions or insurrections 
may inconvenience other nations, but 
by accommodation to the facts the 


the United States of March 14, 1912, 
providing ‘“‘That whenever the Presi- 
dent shall find that in any American 
country conditions of domestic vio- 
lence exist which are promoted by the 
use of arms or munitions of war pro- 
cured from the United States, and 
shall make proclamation thereof, it 
shall be unlawful to export except 
under such limitations and exceptions 
as the President shall prescribe any 
arms or munitions of war from any 
place in the United States to such 
country until otherwise ordered by 
the President or by Congress,” and 
fixing the penalty at a fine “not ex- 
ceeding ten thousand dollars, or im- 
prisonment not exceeding two years, 
or both,’’ was immediately, by procla- 
mation of the President, put into op- 
eration as relating to the condition 
of domestic violence then prevailing 
in Mexico. 387 U.S. St. at L. (2d Sess., 
pt 2) p 57%. 

Insurrection generally see Insur- 
rection and Sedition 33 C.J. p 158. 


8. See infra §§ 44-49, © 


9. Leathers v. Commercial Ins. 
Co., 2 Bush (Ky.) 296, 92 Am.D. 483. 


10. In civil war see infra § 32. 
ut The Parkhill, 18 F.Cas.No. 10,- 
755a. 


Conduct of hostilities in war see in- 
fra §§ 73-97. 


12. Lawrence Prin. Int. L. § 141. 
13. The Ambrose Light, 25 F. 408. 
14. The Ambrose Light, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 22-24] 


‘ 


gents who have not attained recognition as belliger- 
ents by any sovereign power may be treated as pira- 
cy, whether or not the motive is plunder, or the dep- 
redations are directed against vessels of all na- 
tions,*® for, the hostilities being unlawful, the ani- 
mus belligerandi is in the eye of the law felonious 
and includes or constitutes animus furandi in the 
destruction of lfe and property.1° There exists, 
however, precedent for refusing to treat insurgent 
vessels as piratical or to recognize any obligation 
to regard them as such, notwithstanding the right so 
to do exists and may be exercised as justice or policy 
may require.!? 

[§ 23] 3. As to Right To Establish Blockade. 
While insurgents, in a time of civil commotion, may 
have a right to prevent access to ports of the estab- 
lished government,'* a blockade, in the proper sense 
of that term,'® cannot be instituted or maintained by 
mere insurgents, who have not been recognized as 


15. The Ambrose Light, 25 F. 408; 
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ommend such action, we cannot ad- 
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belligerents.?° 


[§ 24] 4. Attitude of Foreign States. While in- 
surgents may not establish blockades,?! it has not 
been customary for foreign states to interfere with 
the actual conduct of hostilities within the national 
jurisdiction of the disturbed state.2? On the other 
hand, the established government may not close 
ports held by the insurgents by a decree of closure, 
but must maintain the closure by an effective force,** 
as in the ordinary case of blockade.?4 The condi- 
tions and circumstances of the use of armed force 
in political revolts or insurrections are rarely iden- 
tical. The extent to which the laws of war apply in 
a given instance may depend upon the facts or up- 
on policy. In practice the admission of the exist- 
ence of a state of hostilities without the acknowledg- 
ment of belligerency has become common and such 
hostilities have acquired a somewhat well defined 
status.?° 


(1903) Ralston Rep. p 337. 


The Magellan Pirates, Spinks 81, 164 
Reprint 47. 


Piracy in general see Piracy 48 C.J. 
p 1206. 


16. The Ambrose Light, 25 F. 408. 


17. The position taken by Secreta- 
ry Fish in 1869 has been frequently 
cited in diplomatic correspondence. 
The secretary of foreign affairs of 
Hayti requested the United States to 
treat certain insurgent vessels as pi- 
rates. Secretary Fish replied: “1. 
That we do not dispute the right of 
the Government of Hayti to treat the 
officers and crew of the Quaker City 
and Florida [vessels in the service of 
insurgents against Hayti] as pirates 
for all intents and purposes. How 
they are to be regarded by their own 
legitimate Government is a question 
of municipal law into which we have 
no oecasion, if we had the right, to 
enter. 2. That this Government is 
not aware of any reason which would 
require or justify it in looking upon 
the vessels named in a different light 
from any other vessels employed in 
the service of the insurgents. 3. 
That regarding them simply as armed 
cruisers of insurgents not yet ac- 
knowledged by this Government to 
have attained belligerent rights, it is 
competent to the United States to de- 
ny and resist the exercise by those 
vessels or any other agents of the re- 
bellion of the privileges which attend 
maritime war, in respect to our citi- 
zens or their property entitled to our 
protection. We may or may not, at 
our option, as justice or policy may 
require, treat them as pirates in the 
absolute and unqualified sense, or we 
may, as the circumstances of any ac- 
tual case shall suggest, waive the ex- 
treme right and recognize, where 
facts warrant it, an actual intent on 
the part of the individual offenders, 
not to depredate in a criminal sense 
and for private gain, but to capture 
and destroy jure belli. It is sufficient 
for the present purpose that the Unit- 
ed States will not admit any commis- 
sion or authority proceeding from 
rebeis as a justification or excuse for 
injury to persohs or property enti- 
tled to the protection of this Govern- 
ment. They will not tolerate the 
search or stopping by cruisers in the 
rebel service of vessels of the United 
States, nor any other act which is 
only privileged by recognized bellig- 
erency. 4. While asserting the right 
to capture and destroy the vessels in 
question, and others of a _ similar 
character, if any aggression upon per- 
sons or property entitled to the pro- 
tection of this Government shall rec- 


mit the existence of any obligation to 
do so in the interest of Hayti or of 
the general security of commerce. 
No facts have been presented to this 
Government to create a belief that 
the operations of the vessels in ques- 
tion have been with a view to plunder 
or had any other than a political ob- 
ject. That object is hostile to a gov- 
ernment with which the United States 
have maintained a friendship that it 
requires no fresh manifestations to 
evince. We deem it most decorous 
to leave it to that Government to deal 
with the hostile vessels as it may find 
expedient, reserving the considera- 
tion of our action in respect to them 
till some offence, actual or apprehend- 
ed, to the United States shall render 
it imperative.” 2 Moore [Int.L.Dig. 


§ 331 


18. ‘Within the territorial limits 
of the country, their right to prevent 
the access of supplies to their enemy 
is practically the same on water as on 
land—a defensive act in the line of 
hostility to the enemy.” Letter Sec- 
retary of State to Secretary of Navy, 
Nov. 15, 1902. 


19. “Blockade” in general see in- 
fra §§ 153-164. 


20. The Ambrose Light, 25 F. 408. 


[a] The institute of international 
law at its session in 1901 adopted a 
resolution to the effect that a state 
which has not recognized the belliger- 
ency of a party in revolt against an 
established government ‘is not bound 
to respect blockades established by 
insurgents upon portions of the coast 
occupied by the regular government.” 
Report Quatriéme Commission. 


21. See supra § 23. 

22. 7 Moore Int. L. Dig. § 1271. 
23. 7 Moore Int. L. Dig. § 1271. 
[a] To close ports which are in 


the hands of revolutionists by gov- 
ernmental decree or order is impossi- 
ble under international law. <A gov- 
ernment may, in a proper way and 
under proper circumstances and con- 
ditions in time of peace, declare what 
of its ports shall be open and what of 
them shall be closed; but when these 
ports or any of them are in the hands 
of foreign belligerents or of insur- 
gents, it has no power to close or 
open them, for the palpable reason 
that it is no longer in control of them. 
It has then the right of blockade 
alone, which can'only be declared to 
the extent that it has the naval pow- 
er to make it effective in fact. As- 
phalt Co., Venezuelan Arbitrations 


24. See-infra §§ 154-160. 


25. See The Three Friends. 17 S. 
Ct. 495,166 U.S. 1, 48 Lids or Gene 
distinction between recognition of 
belligerency and recognition of a con- 
dition of political revolt, between rec- 
ognition of the existence of war in a 
material sense and of war in a legal 
sense, is sharply illustrated by the 
case before us. For here the political 
department has not recognized the 
existence of a de facto belligerent 
power engaged in hostility with 
Spain, but has recognized the exist- 
ence of insurrectionary warfare’’). 


“Tt seems important to discriminate 
between the claim of a belligerent to 
exercise quasi-sovereign rights in ac- 
cordance with the tenets of interna- 
tional law and the conduct of hos- 
tilities by an insurgent against the 
titular government. The formal right 
of the sovereign extends to acts on 
the high seas, while an insurgent’s 
right to cripple his enemy by any 
usual hostile means is essentially do- 
mestic within the territory of the 
titular sovereign whose authority is 
contested. To deny to an insurgent 
the right to prevent the enemy from 
receiving material aid cannot well be: 
justified without denying the right of 
revolution. If foreign vessels carry- 
ing aid to the enemies of the insur- 
gents are interfered with within the 
territorial limits, that is apparently 
a purely military act incident to the 
conduct of hostilities, and, like any 
other insurgent interference with for- 
eign property within the theater of 
insurrection, is effected at the insur- 
gent’s risk within the territorial lim- 
its of the country, the right to pre- 
vent the access of supplies to their 
enemy is practically the same on wa- 
ter as on land—a defensive act in the 
line of hostility to the enemy. But 
in no case would the insurgents be 
justified in treating as an enemy a 
neutral vessel navigating the internal 
waters—their only right being, as 
hostiles, to prevent the access of sup- - 
plies to their domestic enemy. The 
exercise of this power is restricted to 
the precise end to be accomplished. 
No right of confiscation or destruc- 
tion of foreign property in such cir- 
cumstances could well be recognized, 
and any act of injury so committed 
against foreigners would necessarily 
be at the risk of the insurgents.’ 
Letter of Secretary of State Hay to 
Secretary of Navy, Nov. 15, 1902; Int. 
1: Pa U. 8. Naval War College (1902) 
p é 


Recognition of belligerency of in- 
surgents see infra §§ 30, 31. 
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[§ 25] 5. Validity of Acts, and Responsibility. 
The validity of the acts of an insurgent or revolu- 
tionary government, as against both the parent state 
and its citizens or subjects, depends entirely upon 


the ultimate success of the revolt.?® 


organization succeeds in overthrowing the establish- 
ed government and setting up its own authority, it 
is responsible for its acts from the beginning, and 
such acts are regarded as those of an independent 
If, on the other hand, the revolt fails of 
success, such acts perish with it,?* and the pretend- 
ed insurgent government is to be regarded as simply 
the military representative of the insurgents.”° 


nation.?7 


[§ 26] C. Recognition by Foreign Power of Ex- 
istence of Insurrection—l. In General. 
matic correspondence of nations shows numerous 
instances in which the existence of civil commotion, 
political revolt, insurrection, or other disturbed con- 
dition, conflict, or strife, has been admitted or ree- 


26. Williams v. Bruffy, 96 U.S. 176, 
24 L.Ed. 716. And see cases infra 
notes 27-29. 


27. Glass Mar. Int. L. p 105; Hall 
Int. L. (6th ed) p 34 note; Lawrence 
p 354; 7 Moore Int. L. Dig. § 1271. 
Underhill v. Hernandez, 18 S.Ct. 83, 
168 U.S. 250, 42 L.Ed. 456; Williams 
v. Bruffy, 96 U.S. 176, 24 L.Ed. 716. 


[a] De facto state.—The acts of a 
revolution becoming successful are to 
be regarded as the acts of a de facto 
state, and the successful party as 
correspondingly responsible. Dix 
Case, Venezuelan Arbitrations (1903) 
Ralston Report p 7. 


[b] Indemnification of foreigners. 
—‘“1. Independently of cases where 
indemnity may be due foreigners in 
virtue of the general laws of the 
country, foreigners have a right to 
indemnity when they are injured in 
their person or property in the course 
of a riot, an insurrection, or a civil 
war; (a) when the act through which 
they have suffered is directed against 
foreigners as such, in general, or 
against them as subject to the ju- 
risdiction of a given state; or (b) 
when the act from which they have 
suffered consists in the closing of a 
port without previous notification at 
a seasonable time, or the -retention 
of foreign vessels in a port; or (c) 
when the damage results from an act 
contrary to law committed by an 
agent of the authority; or (d) when 
the obligation to indemnify is found- 
ed in virtue of the general principles 
of the laws of war. 2. The obligation 
is likewise established when the dam- 
age has been committed, No. 1 (a) 
and (d), on the territory of an insur- 
rectionary government, either by 
said government or by one of its 
functionaries. Nevertheless, de- 
mands for indemnity may in certain 
cases be set aside when they are 
based on acts which have occurred 
after the state to which the injured 
party belongs has recognized the in- 
-surrectionary government as a bel- 
ligerent power, and when the injured 
party has continued to maintain his 
domicile or habitation in the territo- 
ry of the insurrectionary govern- 
ment. So long as this’ latter is con- 
sidered by the government of the 
injured party as a belligerent power, 
claims contemplated in line 1 of ar- 
ticle 2 may be addressed only to the 
insurrectionary government, not to 
the legitimate government. 3. The 
obligation of indemnity ceases when 
the injured parties are themselves 
the cause of the events which have 
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If the insurgent 


The diplo- 


occasioned the injury. There is evi- 
dently no obligation to indemnify 
those who have entered the country 
in contravention of a decree of ex- 
pulsion, or those who go into a coun- 
try or seek to engage in trade or 
commerce, knowing, or who should 
have known that disturbances have 
broken forth therein, no more than 
those who .establish themselves or 
sojourn in a land offering no securi- 
ty by reason of the presence of sav- 
age tribes therein, unless the govern- 
ment of said country has given to 
the emigrants assurances of a spe- 
cial character. 4. The government of 
a federal state composed of several 
small states represented by it from 
an international point of view cannot 
invoke, in order to escape the respon- 
sibility incumbent on it, the fact that 
the constitution of the federal state 
confers upon it no control over the 
several states, or the right to exact 
of them the satisfaction of their own 
obligations. 5. The stipulations mu- 
tually exempting states from extend- 
ing their diplomatic protection must 
not include cases of a denial of jus- 
tice, or of evident violation of jus- 
tice, or of the jus.gentium.’’ 18 An- 
nuaire de l'Institut de Droit Interna- 
tional p 254. 


28. Williams v. Bruffy, 96 U.S. 
176, 24 L.Ed. 716. 
29. Ford v. Surget, 97 U.S. 594, 


24 L.Ed. 1018; Williams v. Bruffy, 96 
U.S. 176, 24 L.Ed. 716; Thorington v. 
oenaeey Sin, Wiel CULS:) wells 19 Bas 


30. General Index to Diplomatic 
Correspondence and Foreign Rela- 
tions of the United States (1861- 
1899), and indexes at end of each 
volume, particularly under names of 


countries: British Parliamentary Pa- 
pers; British Foreign and State Pa- 
pers. 

81. Underhill v. Hernandez, 18 S. 


Ct. 88, 168 U.S. 250, 42 L.Ed. 456. 
32. Wilson & Tucker Int. L. (5th 
ed) § 28. 
33. The Three Friends, 17 S.Ct. 
495, 166 U.S. 1, 41 L.Ed. 897; The Ita- 
tay b6.n. 509, 5) C.CrA S608: 


34. Neutrality laws in general 
see Neutrality Laws 46 C.J. p 1. 
35. The Three Friends, 17 S.Ct. 


495, 166 U.S. 1, 41 L.Ed. 897; Wiborg 


ViooU So LOMS.@t,, Wl2 7) oll OF aes Toss 
632, 41 L.Hd. 289; The Salvador, L.R. 
3 PiOmg1819 «. 

{a] Neutrality law of the United 


7 oe 


[§§ 25-28 


ognized, although it is not war in the full sense.*°? 
Foreign nations ordinarily do not, however, under- 
take to judge the merits of the controversy or up- 
rising,*+ and they must in general refrain from in- 
terference in the hostilities between the established 
government and the insurgents, and so cannot extend 
the hospitality of their ports to insurgents, extra- 
dite insurgents, or the like.*? 


[§ 27] 2. Effect on Judicial Action. 
nition, by the political department of a government, 
of an insurrection or war in the material sense in a 
foreign state is a public act of which the courts of 
such government must take notice.*% 


[§ 28] 3. Application of Neutrality Laws.?+ ‘The 
application and operation of neutrality laws are not 
necessarily dependent upon the existence or recogni- 
tion of a state of belligerency, and such a law may 
operate and be applied in the case of insurrection or 
revolutionary political movement.*® 


The recog- 


5291, forbidding certain acts compris- 
ing hostilities against “any foreign 
prince or state, or . any colo- 
ny, district, or people, with whom the 
United States are at peace,” is appli- 
cable in the case of an insurrec- 
tion or state of civil commotion. 
“Even if the word ‘state’ as previous- 
ly employed admitted of a less liberal 
signification, why should the mean- 
ing of the words ‘colony, district or 
people’ be confined only to parties 
recognized as belligerent? Neither 
of these words is used as equivalent 
to the word ‘state,’ for they were 
added to enlarge the scope of a stat- 
ute which already contained that 
word. The statute does not say for- 
eign colony, district or people, nor 
was it necessary, for the reference is 
to that which is a part of the domin- 
ion of a foreign prince or state, 
though acting in hostility to such 
prince or state. Nor are the words 
apt if confined to a belligerent. As 
argued by counsel for the Govern- 
ment, an insurgent colony under the 
act is the same before as after the 
recognition of belligerency, as shown 
by the instance of the colonies of 
Buenos Ayres and Paraguay, the bel- 
ligerency of one having been recog- 
nized but not of the other, while the 
statute was plainly applicable to 
both. Nor is district an appropriate 
designation of a recognized power de 
facto, since such a power would rep- 
resent not the territory actually held 
but the territory covered by the 
claim of sovereignty. And the word 
‘people,’ when not used as the equiv- 
alent of state or nation, must apply 
to a body of persons less than a state 
or nation, and this meaning would be 
satisfied by considering it as appli- 
cable to any consolidated political 
body.” ‘‘While the word ‘people’ may 
mean the entire body of the inhabit- 
ants of a state; or the state or na- 
tion collectively in its political ca- 


pacity; or the ruling power of the 
country; its meaning in this branch 
of the section, taken in connection 


with the words ‘colony’ and ‘district,’ 
covers in our judgment any insur- 
gent or insurrectionary ‘body of peo- 
ple acting together, undertaking and. 
conducting hostilities,’ although its 
belligerency has not been recogniz- 
ed.’”’ The Three Friends, 17 S.Ct. 495, 
166 U.S. 1, 58, 62, 41 L.Ed. 897. (2) 
Neutrality laws of the United States 
in general see Neutrality Laws §§ 
hy Bs 


[b] Whe British Foreign Enlist- 


States.—(1) U. S. Rev. St. §§ 5281-|ment Act (1) may become operative 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 29-30] 
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IV. CIVIL WAR IN GENERAL?¢ 


[By Eustace W. Tomurnson] 


[§ 29] A. Occurrence and Existence*?—1. In 
General. _It has been said that civil war may oe- 
cur or exist: (1) Where a nation without an estab- 
lished government is divided into opposing hostile 
factions, each contending for an exclusive adminis- 
tration of her government.*® (2) Where an organiz- 
ed hostile faction is contending against an establish- 
ed government whose laws are still administered in 
all parts of its territory, except places in the actual 
military or naval occupation of insurgents or their 
adherents.*® (3) Where the exercise of an estab- 
lished government’s jurisdiction has been revolution- 
arily suspended in one or more territorial districts, 
whose willing or unwilling submission to the revolu- 
tionary rule prevents the execution of the suspended 
government’s laws in them, except at points oceu- 
pied by its military or naval forces.4® War in the 
material sense arising from hostilities or civil com- 
motion within the lmits of a single state* becomes 
eivil war when hostilities have attained such dimen- 
sions as to interfere to a considerable extent with 
the exercise of ordinary governmental functions ;*? 
and civil war ordinarily, if not always, so begins by 
insurrection against the lawful authority of the 
government.4® Such a war may be waged without 
formal declaration or proclamation by either party.*# 


Indian war. A so-called Indian war exists where 
there are repeated acts of depredations by Indians 
upon the property of whites, and acts of cruelty, 
murder, and massacre such as are incident to savage 


in time of insurrection: “Their 
Wheel.Cr. 


F.Cas.No. 7,558, 2 Paine 652, 


warfare.*® The rules of war which govern the rela- 
tions and regulate the intercourse between the Unit- 
ed States and foreign independent nations are not 
appheable to such a war,#® and Indian wars have 
been treated as civil wars.*7 


[§ 30] 2. Civil War in the Legal Sense; Recogni- 
tion of Belligerency**—a. In General. In order 
that civil war in the full legal sense may exist, and 
the rules of war may apply, the existence of a state 
of war must be recognized by the sovereign power of 
a state, or the persons taking part in the hostilities 
against the established government recognized as 
belligerents, as distinguished from mere insur- 
gents.4® Such recognition of belligereney is a po- 
litical act, which may be performed only by the po- 
litical, or legislative and executive, departments of 
the government,°° and the action of the political de- 
partments of a government determines for its courts 
the existence or nonexistence of civil war.®t At 
least where no foreign state has recognized the bel- 
ligerency of a revolting portion of a state, the parent 
government can ordinarily, within the limits of the 
laws of war, determine for itself its attitude toward 
its rebellious subjects.*? The exchange of prisoners 
between the established government and the insur- 
gent organization,®* or the blockade of insurgent 
ports by the established government,°* does not of 
itself constitute a recognition of the existence of 
civil war, or of the insurgents as belligerents, with- 
in the meaning of the rule above stated;°° but the 


Lordships are clearly of opinion, that 
there is no difficulty in bringing the 
case under the first alternative of 
the section, because their Lordships 
find these propositions established 
beyond all doubt,—there was an in- 
surrection in the Island of Cuba; 
there were Insurgents who had form- 
ed themselves into a body of people 
acting together, undertaking and con- 
ducting hostilities; these Insurgents, 
beyond all doubt, formed part of the 
Province or People of Cuba; and be- 
yond all doubt the Ship in question 
was to be employed, and was employ- 
ed, in connection with and in the 
service of this body of Insurgents.” 
The Salvador, L.R. 3 P.C.- 218, 233. 
(2) British Foreign Enlistment Act 
in general see Neutrality Laws § 30. 

36. “Civil war’ see supra § 1 text 
and note 16. 

37. Commencement of war gen- 
erally see supra §§ 4, 5. 


38. The Parkhill, 18 F.Cas.No. 10,- 
755a. 

39. The Parkhill, supra. 

40. The Parkhill, supra. 

[a] The American War of Inde- 


pendence was a civil war of the kind 
referred to in the text. The Parkhill, 
18 F.Cas.No. 10,755a. 

[b] The Civil War of 1861-1866 
between the federal government of 
the United States and the seceding 
states of the confederacy exemplified 
a war of this kind. The Parkhill, 18 
F.Cas.No. 10,755a. 

41. Civil commotion short of legal 
war see supra §§ 19-28. 

42. Prize Cases, 2 Black (U.S.) 
635, 17 L.Ed. 459 [aff 1 F.Cas.No. 341, 
2 Sprague 123]; Juando v. Taylor, 13 


(N-Y.) 13825 
18 F.Cas.No. 10,755a; U. S. v. The Ar- 
cola, 24 F.Cas.No. 14,464a; U. S. v. The 
EF. W. Johnson, 25 F.Cas.No. 15,179; 
Robinson y. International Life As- 
surance Soc. of London, 42 N.Y. 54, 
1 Am.R. 490. 


43. Prize Cases, 2 Black 
635, 17 L.Ed. 459 [aff 1 F.Cas.No. 341, 
2 Sprague 123]; A. Lewis & Co. v. 
Ludwick, 6 Coldw. (Tenn.) 368, 98 
Am.D. 454, 


44. Prize Cases, 2 Black (U.S.) 
635, 17 L.Ed. 459 [aff 1 F.Cas.No. 341, 
2) Sprague, 123). Marks v.7U. S:, 28 
Ct.Cl. 147 [aff 16 S.Ct. 476, 161 U.S. 
297, 40 L.Ed. 706, 31 Ct.Cl. 453]; Alire 
Vist ssh Ct Gh 2o Sie tAwWuewisitéss CO: 
v. Ludwick, 6 Coldw. (Tenn.) 368, 98 
Am.D. 454. 


Declaration of war in general see 
supra § 4. 


45. Marks v. U. S., 28 Ct.Cl. 147 
[aff 16 S.Ct. 476, 161 U.S. 297, 40 L. 


Ha: 706, 31 Ct-Cl1453); Aline v.05 8); 
1 Ct.Cl. 238. 
46. Marks v. U. S., 28 Ct.Cl. 147 


[aff 16 S.Ct. 476, 161 U.S. 297, 40 L.Ed. 
(OG) SiCt.Cly 453) Aline -vavUse Sie L 
Ct.Cl. 238. 


47. See cases supra notes 45, 46. 
48, Recognition of existence of 


hostilities without recognition of bel- 
pees see supra § 24 text and note 


War in the legal sense in general 
see supra § 1 text and notes 8-14. 


49. Perkins v. Rogers, 35 Ind. 124, 
9 Am.R. 639; Smith v. Stewart, 21 
La.Ann. 67, 99 Am.D. 709. 

“Insurgent” see Insurrection and 
Sedition § 6. 


(U.S.). 


655, 3 50. Waldes v. Basch, 179 N.Y.S. 
The Parkhill, oeey 109 Mise. 306 [aff 181 N.Y.S. 
51. The Ambrose Light, 25 F. 408. 


See Bishop v. Jones & Petty, 28 Tex. 
294, 319 (where it was said, apropos 
the Civil War, ‘‘There can be no war 
by its government, of which the court 
can take judicial knowledge, until 
there has been some act or declara- 
tion creating or recognizing its ex- 
istence by that department of the 
government clothed with the war- 
making power’’). 


52. U.S.—The Amy Warwick, 1 F. 
Cas.No. 341, 2 Sprague 123 [aff 2 
Black 635, 17 L.Ed. 459]; Confisca- 


tion Cases, 6 F.Cas.No. 2,097, 1 Woods 
221 [rev on other grounds as to prin- 
cipal cases 20 Wall. 92, 22 L.Ed. 320, 
and 20 Wall. 115 note, 22 L.Ed. 328; 
aff as to interveners 20 Wall. 114 
note, 22 L.Ea. 327]; Philips v. Hatch, 
19 F.Cas.No. 11,094, 1 Dill. 571. 


Ark.—Latham v. Clark, 25 Ark. 574. 


Ky.—Bland v. Adams Express Co., 
1 Duy. 232, 85 Am.D. 623. ‘ 


Me.—Dole v. Merchants’ Mut. Mar. 
Ins. Co., 51 Me. 465. 


eh een v. Boyce, 59 Barb. 
PASY. 
53. Smith v. Stewart, 21 La.Ann. 


67, 99 Am.D. 709. But see Yost wv. 
Stout, 4 Coldw. (Tenn.) 205, 94 Am.D. 
194 (where the exchange of prisoners 
was referred to as a recognition of 
belligerency). 

Exchange of prisoners in general 
see infra § 96. 


54 Smith v. 
67, 99 Am.D. 709. 


Stewart, 21 La.Ann. 


Blockade in general see infra §§ 
153-164. 
55. See supra text and note 49, 
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making of cartels®® and the passing of flags of 
truce®? have been held to amount to such recogni- 
tion. In the United States the federal government 
alone has power to recognize and regulate belligerent 
rights, the states having in this field no sovereign- 
ty.°® 

The Civil War of 1861-1866 was first formally 
recognized as existing in the president’s proclama- 
tion of blockade on April 19, 1861,°° which was 
followed by another such proclamation on April 27, 
1861,°° but it has been regarded as not having be- 
come a civil war in the full legal sense until the is- 
suance of the president’s proclamation of August 16, 
1861, declaring certain states to be in a state of in- 
surrection, and prohibiting commercial intercourse 
with their inhabitants.®4 It has been pointed out 
that the time of the beginning of the war varied as 
against different states of the confederacy.°? 


[§ 31] b. Extent and Effect of Recognition. The 
recognition by a government of the existence of a 
state of civil war, or of the insurgents as belliger- 
ents, gives such insurgents and their organization 
temporarily, and for war purposes, the status of an 
established nation, and all the rights of public war,®? 
as regards all states or nations.°* Such recognition 
of belligerency does not, however, of itself consti- 
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[§§ 30-33 


tute recognition of the insurgent organization as an 
independent nation or government, being recogni- 
tion of a war status rather than a political status, 
and of belligereney de facto rather than de jure.®° 
A premature recognition of insurgents as an inde- 
pendent nation may be a cause of war on the part 
of the parent state.°° 


[§ 32] B. Conduct of Hostilities.°* The laws of 
war are applicable, and must be observed, in a civil 
war the same as in any other war.°® 


[§ 33] C. Rights and Liabilities of Belligerents.®® 
Where the existence of civil war has been recogniz- 
ed by the established government, or the insurgents 
have been recognized by it as belligerents, they are 
entitled to the same belligerent rights as is the es- 
tablished government,’ and acts of, legitimate war- 
fare on their part cannot be made the basis of in- 
dividual liability.71 Moreover, pending the exist- 
ence of civil war, any government that may arise or 
exist in the insurgent territory, capable of enforcing 
obedience within territorial limits, is entitled to ex- 
act it,‘? and so no person under the sway of such a 
government can be prejudiced in any manner by 
yielding it obedience.?* The revenue laws of the 
parent state are necessarily suspended in the insur- 
gent territory during the continuance of civil war.** 


56. Yost v. Stout, 4 Coldw. (Tenn.) 
205, 94 Am.D. 194. 


57. Yost v. Stout, supra. 


53, U.S Ford’ v. Surget, 97. U:S. 
594, 24 L.Wd. 1018; Williams v. Bruf- 
yO MUS. tog eed Inid. (6; “the 
Santissima Trinidad, 7 Wheat. 283, 
5 L.Bd. 454; U. S. v. Palmer, 3 Wheat. 
610, 4 L.Ed. 471; Cuyler v. Ferrill, 6 
miCas No. 3,523, 1, Abb. £69; Us S.-v- 
One Hundred and Twenty-Nine Pack- 
ages, 27 F.Cas.No. 15,941. 

Ky.—Price v. Poynter, 1 Bush 387, 
89 Am.D. 631; Bell v. Louisville, etc., 
ee 1 Bush (Ky.) 404, 89 Am.D. 

32. 


La.—Dimond v. Petit, 2 La.Ann. 
Dol, 46 Aj. D: 556. 
Tenn.—Sutton v. Tiller, 6 Coldw. 


593, 98 Am.D. 471. 


W.Va.—Carskadon vy. Williams, 7 
W.Va. 1. 


59. The Protector, 12 Wall. (U.S.) 
700, 20 L.Hd: 463; Bigler vy.) Waller, 
'3 F.Cas.No. 1,404, Chase 316; Good- 
ing v. Varn, 10 F.Cas.No. 5,539, Chase 
286; McStea v. Matthews, 50 N.Y. 
166 [motion den 20 Wall. (U.S.) 646, 
22 L.Ed. 448, and aff 91 U.S. 7, 23 L. 
Ed. 188]. Compare Culliton v. U. S., 
5 Ct.Cl. 627 (holding that, under such 
proclamation, the bombardment of 
Fort Sumter, on April 12, 1861, was 
the beginning of the war, within the 
meaning of the abandoned or cap- 
tured property act). 


60. The Protector, 12 Wall. (U.S.) 
700, 20 L.Ed. 4638. 


61. Perkins v. Rogers, 35 Ind. 124, 
9 Am.R. 639; Burnside v. Matthews, 
54 N.Y. 78; McStea v. Matthews, 50 
N.Y. 166 [motion den 20 Wall. (U.S.) 
646, 22 L.Ed. 448, and aff 91 U.S. 7, 
eke MID lay Buea 

62. The Protector, 12 Wall. (U.S.) 
700, 20 L.Ed. 463; Gooding v. Varn, 
10 F.Cas.No. 5,539, Chase 286. 


[a] Particular states.—The first 
proclamation of intending blockade, 
of April 19, 1861, embraced the states 
of South Carolina, Georgia, Alabama, 
Florida, Mississippi, Louisiana, and 
Texas; and the second proclamation, 
of April 27, 1861, embraced the states 
of Virginia and North Carolina. The 
Protector, 12 Wall.’ (U.S.) 700, 20 L. 
Ed. 463° [foll Burge v«. U. S., 23:°Ct. 
Hey Sails Compare Chesapeake & 
Ohio R. Co. v. U. S., 20: Ct.Cl. 49 (hold- 
ing that the state of Virginia ‘‘engag- 
ed in war against the United States” 
on April 17, 1861, the date on which 
she passed her secession ordinance). 


63. The Ambrose Light, 25 F. 408; 
Louisville & Nashville R. Co. v. Buck- 
ner, 8 Bush (Ky.) 277, 8 Am.R. 462. 


64. Wilson Int. L. § 17. 


65. Shortridge vy. Macon, 22 F.Cas. 
No. 12,8125. 1 “Abb. 58, Chase: 136, 61 
N.C. 392; U. S. v. One Hundred Bar- 
rels of Cement, 27 F.Cas.No. 15,945; 
Latham v. Clark, 25 Ark. 574; Yost 
v. Stout, 4 Coldw. (Tenn.) 205, 94 Am. 
D. 194. Compare Ex p. Toscano, 208 
F. 938 (holding that the fact that nei- 
ther of two parties engaged in civil 
war has been accorded official recog- 
nition, as the authorized government, 
by an outside nation does not affect 
their status as belligerents or pre- 
vent them from being recognized and 
treated as such). 


Recognition of sovereignty or 
statehood see International Law § 
15. 

66. 1 Moore Dig. Int. L. pp 59-71; 
Smith v. Stewart, 21 La.Ann. 67, 99 
Am.D. 709. 


67. Between government and mere 
insurgents see supra § 20. 

68. Salisbury Hubbard & Co. v. 
Harnden Express Co., 10 R.I. 244. 


69. In war generally see infra §§ 
73-78. 


70. Smith v. Brazelton, 1 Heisk. 


(Tenn.) 44, 2 Am.R. 678. 


71. Underhill v. Hernandez, 18 S. 
Ct. = (8352 1682 US. 250). 42 oni aoo. 
Ford v. Surget, 97 U.S. 594, 24 L.Ed. 
1018; Smith v. Brazelton, 1 Heisk. 
(Tenn.) 44, 2 Am.R. 678. 


72. Lay v. Succession of O’Neil, 
29 La.Ann. 722. See Horn v. Lock- 
hart LT * Wallis CUS) § 5705805 e2deede: 
Ed. 657 (where it is said: “We admit 
that the acts of the several [seced- 
ing] States in their individual ca- 
pacities, and of their different depart- 
ments of government, executive, ju- 
dicial and legislative, during the war, 
so far as they did not impair or tend 
to impair the supremacy of the na- 
tional authority, or the just rights of 
citizens under the Constitution, are, 
in general, to be treated as valid and 
binding. The existence of a state of 
insurrection and war did not loosen 
the bonds of society, or do away with 
civil government or the regular ad- 
ministration of the laws. Order was 
to be preserved, police regulations 
maintained, crime prosecuted, prop- 
erty protected, contracts enforced, 
marriages celebrated, estates settled, 
and the transfer and descent of prop- 
erty regulated precisely as in time of 
peace. No one, that we are aware of, 
seriously questions the validity of 
judicial or legislative Acts in the in- 
surrectionary States touching these 
and kindred subjects, where they 
were not hostile in their purpose or 
mode of enforcement to the authority 
of the National government, and did 
not impair the rights of citizens un- 
der the Constitution.” See also In- 
structions for the Government of Ar- 
mies of the United States in the 
Field, General Orders, No. 100 (April 
24, 1863), Lieber Code. 


73. Lay v. Succession of O’Neil, 
supra. ‘ 


74 Lewis v. Hearne, 34 Tex. 382. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 34-37] 
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V. STATUS AND RIGHTS OF PERSONS DURING WAR IN GENERAL’® 


[§ 34] A. Belligerent State’s Own Nationals—l. 
In General. All the citizens or subjects of a state 
are subject to the exercise by it of its power to re- 
quire their services in time of war.7® 
are abroad may be recalled by the state,‘7 and penal- 
ized for any failure to obey such reeall.*8 
declaration of war, however, does not of itself ob- 
ligate nationals of the declaring state to return from 
Where a revolutionary government rec- 
ognizes a particular territory or political subdivi- 
sion as affiliated with it or under its dominion, it 
thereby precludes itself from regarding the area 
thereof as enemy country and its noncombatant in- 


abroad.?® 


habitants as enemies.®® 


[§ 35] 2. Right of Contracting Inter Se.*? 
right of persons resident in the same nation to con- 
tract between themselves, and the validity of their 
contracts, is not affected by the outbreak or exist- 


75. Suspension of writ of habeas 
corpus see Habeas Corpus §§ 233-238. 
76.1 The Joseph, 13) HyCas.No. i75- 
533, 1 Gall. 545 [aff-8 Cranch (U.S.) 


451, 3 L.Ed. 621]. 

Obligation to zene military serv- 
ice see Army and Navy § 10. 

77: The Joseph, 13 -F.Cas.No. 7,5 
533, 1 Gall. 545 [aff 8 Cranch (U.S.) 
451, 3 L.Ed. 621]. 

78. The Joseph, supra. 

79. The Joseph, supra. 

80. Lewis v. McGuire, 3 Bush 
(Ky.) 202 (where the Confederate 


government had recognized Kentucky 
as one of the family of Confederate 
States). : 
Enemies generally see infra §§ 37, 
8. 
81. Contracts with enemy citizens 
or subjects: 


Effect of war on preéxisting con- 
tracts see infra §§ 41-43. 


Right to make contracts in war time 
see infra § 45. 


82. Morris v. Poillon, 50 Ala. 403; 
Kannengiesser v. Israelowitz, 176 N. 
Y.S. 535, 107 Mise. 349; Morrison v. 
Lovell, 4 W.Va. 346. 


[a] Transfer of bill or note made 
by alien enemy is not invalid. Morris 
v. Poillon, 50 Ala. 403; Morrison v. 
Lovell, 4 W.Va. 346. 


83. Kannengiesser v. Israelowitz, 
176 N.Y.S. 535, 107 Misc. 349. 


aoe Against enemy see infra §§ 50- 


85. Horn v. Lockhart, 17 Wall. 
(U.S.) 570, 21 L.Ed. 657 [aff 15 F.Cas. 
No. 8,445, 1 Woods 628]; Conrad v. 
Waples, 96 U.S. 279, 24 L.Ed. 271; 
Edmonson v. Union Bank, 33 Ga. 91. 


86. Guinness v. Phoenix Assur. Co., 
Ltd., of London, 188 N.Y.S. 137, 196 
App.Div. 495. Compare Fritz Schultz, 
Jr., Co. v. Raimes & Co., 164 N.Y.S. 
454, 99 Misc. 626 [aff 166 N.Y.S. 567, 
100 Misc. 697] (holding that the right 
of a domestic corporation to sue upon 
a debt in time of war cannot be de- 
nied by a court because the stock- 
holders of the corporation are nearly 
all enemy citizens or subjects and the 
moneys derived from the prosecution 
of the suit might be used in giving 
aid and comfort to the enemy by the 
transfer of the fruits of the corpo- 
rate recovery to the individual stock- 
holders who are alien enemies, for 


[By Eustace W. Tomuinson] 


Nationals who 


The mere 


my.*® 


The | dependents.*? 


General. 


courts are not empowered to declare 
grounds of public policy, or to allow 
considerations thereof to be grounds 
for judicial decision). 


[a]. Thus, in an action by Ameri- 
can pledgees of certificates of marine 
insurance issued by a British insur- 
ance company, the insured goods, be- 
longing to a German pledgor, having 
been captured by the British in the 
war against Germany, the contention 
that the action could not be main- 
tained, because the pledgee would re- 
cover the full amount of: the insur- 
ance certificates, and that any part 
thereof exceeding the amount secured 
by the pledge would be recovered in 
behalf of the German pledgor, stated 
no defense, aS any aid and comfort 
to the enemy from such recovery 
could be prevented by exercise of the 
alien property custodian’s right to 
take and hold the proceeds of the re- 
covery until the declaration of peace. 
Guinness v. Phoenix Assur. Co., Lim- 
ited, of London, 188 N.Y.S. 137, 196 
App.Div. 495. 


87. See statutory provisions; 
cases infra this note. 


[a] Appointment of attorney for 
member of military or naval estab- 
lishment.—Under Act Congr. March 
8, 1918 ¢ 20, providing in § 200 subd 
8, that if a defendant who was a 
member of the military or naval es- 
tablishment did not personally ap- 
pear or was not represented by an 
authorized attorney the court might 
appoint an attorney to represent him, 
but that no attorney so appointed 
should have power to waive any right 
of the person for whom he was ap- 
pointed or bind him by his acts, an 
attorney so appointed had no right 
to’ serve a notice of appearance or 
answer binding upon the absentee; 
and he was not entitled to any com- 
pensation for his services. Davison 
Ve duynch, 171 N.vS: 46, 108 Misc 31. 

Moratorium statutes in general see 
Moratorium 41 C.J. p 213. 

Suspension of statute of limita- 
tions during absence in military serv- 
ice see Limitations of Actions § 402. 

War relief acts see Army and 
Navy. 

88. Cross references: 

Alien enemies defined and classified 
generally see Aliens § 2 text and 

notes 10-14. 


Enemy property in general see infra 
§§ 98-119. 


and 


ence of war between such nation and another,*? un- 
less performance of the contract will necessarily give 
aid or comfort to the enemy, in which case it is void 
as to all acts to be done during the war.*? 


[§ 36] 3. Actions and Remedies.*+ 
ence of war does not of itself suspend or affect the 
operation of legal remedies otherwise available to 
persons resident within the same belligerent state 
or area,®® at least, it would seem, if the enforce- 
ment of a right will not result in benefit to an ene- 
Statutes have, however, been enacted in 
time of war for the protection of persons engaged in 
governmental or military service, and their families 


The exist- 


[§ 37] B. Enemy Citizens or Subjects**—1. In 
Except as it may be otherwise defined by 
statute,®® the term “enemy,” as applied to individu- 


Prisoners of war see infra § 96. 


89. See statutory provisions; 
case infra this note. 


[a] Trading with the Enemy Act. 
—(1) Residents of the United States, 
who were born in the German Em- 
pire, and are not citizens of the Unit- 
ed States, but who had not been ar- 
rested and interned for the duration 
of the war, were not “enemies” with- 
in the federal ‘‘Trading with the Hne- 
my <Act’’ (Act Oct./6; 1917 © 106) 40 
U.S. St. at L. p 411), defining eme- 
mies aS persons resident within the 
territory of any nation with which 
the United States was at war, and 
such other persons, being citizens or 
Subjects of any such nation, and 
wherever resident, as the president 
might by proclamation include with- 
in the term “enemy,’’ where the pres- 
ident had proclaimed that interned 
subjects of Germany should be in- 
cluded within the meaning of the 
word. Wolf v. Cudahy Packing Co., 
182 P. 395, 105 Kan. 317; Tortoriello 
v. Seghorn, (N.J.Eq.) 103 A. 3938. (2) 
The president could not, by his proc- 
lamation, declare persons to be ene- 
mies, or classify persons as allies of 
enemies, unless they were native citi- 
zens or subjects of an enemy or 
ally of an enemy country, and the 
mere placing of one’s name on the 
enemy trading list issued by the war 
trade board did not make him an alien 
enemy. Nederlandsche Petroleum en 
Asphalt Maatschappij v. Interocean 


and 


Oil Co., 203 N.¥.S. 45, 208 App.Div. 
[b] Statute providing for appre- 


hension of alien enemies.—(1) Under 
Rev. St. p 4067, providing that when- 
ever there is declared a war between 
the United States and any foreign 
nation or government, “all natives, 
citizens, denizens, or subjects of the 
hostile nation or government” being 
males above a specified age, who shall 
be within the United States, and not 
actually naturalized, shall be liable 
to be apprehended, restrained, secur- 
ed, and removed as alien enemies, one 
who was born in Germany and after- 
ward came within the United States 
is subject to apprehension and re- 
straint as an enemy while the United 
States is at war with Germany, al- 
though such person traces his lineage 
to Italy. Minotto v. Bradley, 252 F. 
600. (2) Enemies within belligerent 
country during time of war in gener- 
al see infra § 88. 


{c] British proclamation as to 
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als,°° includes, generally speaking, all the subjects 
or citizens of an enemy state,®? in whatever country 
they may happen to be,®? or, as it has been express- 
ed, all those whose government is at war with that 
of the subjects or citizens of which they are ene- 
mies,®* and also all persons residing in enemy terri- 


trading with enemy.—Under_ the 
royal proclamation of September 14, 
1915, providing that with respect to 
trading with the enemy the term “en- 
emy” should include “any incorporat- 
ed company carrying on business in 
an enemy country or in any territory 
for the time being in hostile occupa- 
tion,’ where a company incorporated 
under the laws of Belgium had its 
principal place of business at Ant- 
werp, and on the approach of the 
German forces the managing director 
of the company removed all its goods 
and money to London and there, with- 
out formal] authority from the com- 
pany, carried on business in his own 
name for the company’s benefit, and 
after the German occupation of Ant- 
werp the German authorities placed 
the company under compulsory ad- 
ministration, and meetings of the di- 
rectors and shareholders were held 
in Antwerp at which formal business 
was transacted, to comply with the 
Belgium law and keep the company 
in existence, the company was carry- 
ing on business in territory in hos- 
tile occupation, within the meaning 
of the proclamation, and so was to be 
deemed an enemy. Central India 
Mining Co. v. Societe Coloniale An- 
versoise, [1920] 1 K.B. 758. 


90. As applied to nation or power 
See supra § 6. 

91. The Benito Estenger, 20 S.Ct. 
489, 176 U.S. 568, 44 L.Ed. 592; El- 
gee’s Adm’r v. Lovell, 8 F.Cas.No. 
4,344, Woolw. 102; In re Kielsmark’s 
Will, 177 N.W. 690, 691, 188 Iowa 
1378, 11 A.L.R. 156; Grinnan v. Ed- 
wards, 21 W.Va. 347. 


“Tt is a mere fiction of the law that 
all citizens of one country at war 
with another are each the enemy of 
the other. It is a fiction, however, in- 
dulged in to justify in a measure the 
rule that prohibits intercourse be- 
tween citizens of countries at war 
with each other. The innocent suffer 
for the good of the whole people.” 
In re Kielsmark’s Will, supra. 


[a] Individual acts of friendli- 
ness or the rendition of important 
services by a citizen or subject of an 
enemy state to the hostile nation do 
not render him any the less an enemy 
within the meaning of the laws of 
war. The Benito Estenger, 20 S.Ct. 
489, 176 U.S. 568, 44 L.Ed. 592. 


92. Ex p. ¥ronklin, 258 F. 984; 
Ex p. Graber, 247 F. 882; Krachanake 
v. Acme Mfg. Co., 95 S.I. 851, 175 N. 
C. 435, L.R.A.1918E 801, Ann.Cas. 
1918H 340; Grinnan v. Edwards, 21 
W.Va. 347. 


[a] Resident of belligerent state. 
—(1) Where one residing in a state 
which is at war with another is a 
subject or citizen of such other state, 
and has never been naturalized as a 
citizen of the state of his residence, 
he is to be deemed an enemy. Ex p. 
Fronklin, 253 F. 984; Ex p. Graber, 
247 F. 882. (2) This is true regard- 
less of the fact that he has been 
guilty of no act or utterance un- 
friendly to the state in which he re- 
sides, and is a quiet, law-abiding per- 
son. Krachanake v. Acme Mfg. Co., 
95 S.B. 851, 175 N.C. 435, L.R.A.1918E 
801, Ann.Cas. 1918E 340. (8) BEne- 
mies within belligerent country dur- 
ine wartime in general see infra § 
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93. Taylor v. Albion Lumber Co., 
168 P. 348, 176 Cal. 347, L.R.A.1918B 
185; Breuer v. Beery, 189 N.W. 717, 
194 Iowa 243; Coggs v. Bernard, 1 
Smith Lead.Cas. 369. 


94, Juragua- Iron Co. v. Ui S.7 29 
S;:Ct. 385, 212. U.S. 297% (535.015 20 
[aff 42 Ct.Cl. 99]; Lamar v. Browne, 
92 U.S 187, 194, 23 L.Ed. 650 [quot 
Juragua Iron Co. v. U. S., 29 S.Ct. 385, 
212 U.S. 297, 306, 538:\L.Ed..520];, Mrs. 
Alexander’s Cotton, 2 Wall. (U.S.) 
404, 17 L.Ed. 915; Steaua Romana 
Societate Anonima Pentru Industria 
Petroleului of Bucharest v. Wood- 
man, 2 F.Suppl. 303 [rev on other 
grounds 61 F.(2d) 1047]; Elgee’s 
Adm’r v. Lovell, 8 F.Cas.No. 4,344, 
Woolw. 102; U. S. v. The Allegheny, 
24 F.Cas.No. 14,429, 2 Pittsb. (Pa.) 
437; Burnside v. Matthews, 54 N.Y. 
78; Woods v. Wilder, 43 N.Y. 164, 3 
Am.R. 684; Waldes v. Basch, 179 N. 
Y.S. 713, 109 Mise. 306 [aff 181 N.Y.S. 
958]; Grinnan v. Edwards, 21 W.Va. 
347. And see cases infra note 95. 


[a] Regardless of their personal 
characters or sympathies all persons 
residing in enemy territory must be 
regarded as enemies, except so far as 
distinctions may be expressly made 
by the other belligerent government. 
Mrs. Alexander’s Cotton, 2 Wall. (U. 
S.) 404, 17 L.Fed. 915; Elgee’s Adm’r 
v. Lovell, 8 F.Cas.No. 4,344, Woolw. 
102; Woods v. Wilder, 43 N.Y. 164, 3 
Am.R. 684. 


[b] Fact that resident takes no 
part in war, and holds no office or em- 
ployment under the enemy govern- 
ment, does not change his Jegal con- 
dition during the war as an enemy. 
Burnside v. Matthews, 54 N.Y. 78. 


[ec] Territory taken from enemy 
by military force.—The fact that the 
place of residence of a citizen of an 
insurrectionary or seceding state is 
occupied by the army of the United 
States will not affect his status as 
an enemy, although he is in fact a 
loyal citizen of the United States, 
where the government of the state as 
a whole is still under the control of 
the insurgents, and if even for a sin- 
gle day such territory so held should 
be divested of the panoply of war it 
would at once be resubjected to the 
insurgent government’s dominion. JU. 
S. v. The Allegheny, 24 F.Cas.No. 14,- 
429, 2 Pittsb. (Pa.) 437. See to same 
effect Shaw vv. Carlile, 9 MHeisk. 
(Tenn.) 594. 


Enemy territory in general see su- 
pra. $. 7. 

95. U.S.—The Pizarro, 
227, 4 L.Hd. 226. 


Neb.—Wirtele v. Grand Lodge, A. 
O. U. W., 196 N.W. 510, 111 Neb. 302. 


N.Y.— Noble v. Great American Ins. 
Co., 194 N.Y.S. 60, 200 App.Div. 773. 
See Arnold & Ramsey v. United Ins. 
Co., 1 Johns.Cas. 363 (holding that a 
consul of a neutral nation, residing 
in a belligerent country and engaged 
in business and carrying on trade 
there, is to be considered as an en- 
emy). 


W.Va.—Grinnan v. Edwards, 21 W. 
Va. 347. 


Eng.—The Anglo-Mexican, 34 T.L. 
R. 149. See Albretcht v. Sussman, 2 
Ves.&B. 323, 13 Rev.Rep. 110, 35 Re- 
print 342 (holding that a consul of a 


2 Wheat. 


eS 


[§ 37 


tory,?* even though they are foreign citizens or sub- 
jects,®> except where such residence is temporary or 
caused by constraint,?® and except where they have 
put themselves in itinere to return to their own 
countries, with the intention to resume a bona fide 
residence there;®? but it has been held that, within 


neutral nation, residing in a belliger- 
ent country and engaged in business 
and carrying on trade there, is to be 
considered as an enemy). 


And see cases infra this note. 


But see Ozbolt v. Lumbermen’s In- 
demnity Exchange, (Tex.Civ.App.) 
204 S.W. 252 (holding that a proceed- 
ing will not be suspended or dismiss- 
ed, on the ground that the persons 
prosecuting it are alien enemies, 
merely because they reside in enemy 
territory, where it does not appear 
that they are citizens or subjects of 
the enemy nation). 


[a] Belligerent nation’s own citi- 
zens.—Voluntary residence among, 
and active business relations with, 
the enemy constitute citizens of the 
other belligerent nation its ‘““‘enemies”’ 
within the meaning of the expression 
as used in public law. The Venice, 
2 Wall. (U.S.) 258, 17 L.Ed. 866; The 
Francis, 9 F.Cas.No. 5,034, 1 Gall. 614 
[aff 8 Cranch 363, 3 L.Ed. 590]; The 
North Carolina, 18 F.Cas.No. 10,316a, 
Blatechf. Prize Cas. 44 [aff 18 F.Cas. 
No. 10,317, Blatchf. Prize Cas. 645]; U. 
S. v. Hl Telegrafo, 25 F.Cas.No. 15,- 
049, Newb.Adm. 383; Wirtele v. Grand 
Lodge, A..O. U. W., 196 N.W. 510, 111 
Neb. 302; Noble v. Great American 
Ins. ‘Co., 194 N.¥.S. 60; 200 App.Div. 
773; Lampel v. Berger, 40 Ont.L. 165, 
38 Dom.L.R. 47, 12 Ont.W.N. 323. 


{b] Neutral—(1) A subject or 
citizen of a neutral nation who at the 
beginning of or during a war is ap- 
parently permanently residing in an 
enemy country is to be regarded as an 
enemy. The San Spiridione, 2 Jur.N. 
S. 1238; The Baltica, 11 MooreP.C. 
141, 14 Reprint 648; The Gerasimo, 
11 MooreP.C. 88, 14 Reprint 628; The 
Aina, 1 Spinks 313, 164 Reprint 181; 
The Anglo-Mexican, 34 T.L.R. 149. 
(2) Neutrals generally see infra §§ 


, 


96. The Peterhoff, 5 Wall. (‘U.S.) 
28, 18 L.Ed. 564 [rev 19 F.Cas.No. 11,- 
024, Blatchf. Prize Cas. 463]; Vo- 
winckel v. First Federal Trust Co., 15 
F.(2d) 872. ; 


[a] American surgeon in German 
Red Cross.—A resident of the United 
States who, before the entry of this 
country into the war, went to Ger- 
many and joined the German Red 
Cross as a surgeon, and for the re- 
mainder of the war served in such 
capacity, is not to be considered a 
resident of Germany so as to make 
him an enemy, but was rather a neu- 
tral, since he ministered to the 
wounded and sick of all armies, and 
had he been captured by American 
forces would have been entitled to 
continue his work without interrup- 
tion and to receive the pay and allow- 
ances of one of our surgeons general 
until returned to the enemy. Vo- 
winckel v. First Federal Trust Co., 15 
F.(2d) 872. 


97. The Francis, 9 F.Cas.No. 5,034, 
1 Gall. 614 [aff 8 Cranch 363, 3 L.Ed. 
590]; The General C. C. Pinckney, 10 
F.Cas.No. 5,309, Blatchf. Prize Cas. 
668 [rev 10 F.Cas.No. 5,308, Blatchf. 
Prize Cas. 278]; The Sarah Starr, 21 
F.Cas.No. 12,353, Blatchf. Prize Cas. 
650 [mod 21 F.Cas.No. 12,352, Blatch. 
Prize Cas. 69]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 37] 


the meaning of rules relative to commercial inter- 
course,®S an enemy is not a person who is by nation- 
ality a subject or citizen of an enemy nation, but is 
a person, of whatever nationality, who resides or 
carries on business in enemy territory.°® 
also ineludes persons levying war against their own 
but it does not include mere rioters 
or insurgents,” nor thieves, robbers, or other private 
Moreover, a citizen and resident of 
loyal territory is not an enemy, where he is not en- 
gaged in war, even though he is in full sympathy with 
the enemy forces and renders them his moral aid and 
cooperation;* and a citizen of a revolting state who 
adheres to the parent government and remains with- 
in its territory is not an enemy of such government, 
although he intends to return to the revolting state 


government ;+ 


depredators.® 


after the cessation of hostilities.® 


Domestic corporation is not to be regarded as an 


98. Bight of commercial inter- 
course during war see infra §§ 44-49. 


99. Lutz v. Van Heynigen Broker- 
age Co., 80 So. 72, 202 Ala. 234; Techt 
v. Hughes, 128 N.E. 185, 190, 229 N.Y. 
220, 41 ACE Rw 166—[cert, den 41 S.Ct: 
14, 254 U.S. 648, 65 L.Ed. 454]; Neder- 
landsche Petroleum en Asphalt Maat- 
schappij v. Interocean Oil Co., 203 N. 
Maus, 45,208 App. Div..1 07,5, iW. 0.2 0e= 
gle, Ltd., v. Mannheim Continental 
Ins. Co., [1915] 1 K.B. 227; Lampel 
v. Berger, 40 Ont.L. 165, 38 Dom.L.R. 
47, 12 Ont.W.N. 3823. See Heiler v. 
Goodman’s Motor Express Van 
Storage Co., 105 A. 233, 92 N.J.Law 
415, 3 A.L.R. 336 (where it was said 
that the place of residence and of 
conducting business is an essential 
test in the application of the rule of 
alien enemy). Compare Thirty Hogs- 
heads of Sugar v. Boyle, 9 Cranch (U. 
S.) 191, 8 L.Ed. 701 (holding that, 
during war between Great Britain and 
Denmark, a subject of Denmark was, 
as such, an enemy of Great Britain, 
but, as owner of land in a British pos- 
session, he was, in respect of such 
land, not an enemy and could ship his 
produce to Great Britain in perfect 
safety). 


“Commercial domicile, and not 
alienage, determines the enemy char- 
acter of commerce.” Techt. Sve 


Hughes, supra. 


[a] “Thus (1) a resident of Cana- 
da may trade with a person who is by 
birth a subject of Germany [while 
Canada is at war with her], if the 
latter resides in Canada or in some 
neutral territory, but not if he resides 
or carries on business in enemy terri- 
tory. Thus it would be unlawful to 
trade with a British subject who re- 
sides or carries on business in Ger- 
many or in any other country with 
which His [Brittanic] Majesty is at 
war. This prohibition of commercial 
intercourse is based on public policy, 
which aims at preventing trade or in- 
tercourse that by possibility may be 
to the advantage of the enemy or the 
disadvantage of His Majesty’s em- 
pire.’ Lampel v. Berger, 40 Ont.L. 
165, 38 Dom.L.R. 47, 49, 12 Ont.W.N. 
1323. (2) “If a citizen of the United 
States does business in a hostile ter- 
ritory, trade is prohibited with him 
as much as with an alien.” Techt v. 
Hughes, 128 N.B. 185, 190, 229 N.Y. 
222, 11 A.L.R. 166 Leert den 41 S.Ct. 
14, 254 U.S. 643, 65 L.Ed. 454]. 


1. The Hiawatha, 12 F.Cas.No. 6,- 
45t,eblatehin Prize Casi I ffatt 12°". 
Cas.No. 6,450, and 2 Black 635, 17 L. 
Ed. 459]. 


2 U. S. v. Greathouse, 26 F.Cas. 
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enemy even though all of its stockholders are citi- 
zens or subjects of an enemy state.°® 


Rights of enemies. 
a belligerent state to enemy citizens or subjects are 
purely by way of grace.” ‘ 


Continuance and termination of status.® 
continue to be such during the existence of war in 
which their government or sovereign is engaged, and 
until the reéstablishment of peace,® even though 
commercial relations are in fact more or less re- 
éstablished before that time,?® although after the 
signing of an armistice between belligerent nations?! 
their nationals are technical, rather than de facto, 
Where a new state is created out of a 
portion of the territory of an enemy state, and does 
not engage in war, there is a diversity of opinion 


Whatever rights are given by 


Enemies 


as to whether residents and nationals of such new 


No. 15,254; Missouri Pac. R. Co. v. 
Nevill, 30 S.W. 425, 60 Ark. 375, 28 
L.R.A. 80, 46 Am.S.R. 208; League v. 


Rogan, 59 Tex. 427; Coggs v. Ber- 
nard, 1 Smith Lead.Cas. 369. 


[a] As uséd in U. S. Const. art 3 § 
Sune} term, “enemies? ) 54.) cet calc 
cording to its settled meaning, at the 
time the Constitution was adopted, 
applies only to the subjects of a for- 
eign power in a state of open hos- 
tility with us. It does not embrace 
rebels in insurrection against their 
own government. An enemy is al- 
ways the subject of a foreign power 
who owes no allegiance to our gov- 
ernment or country.” U.S. v. Great- 
house, 26 F.Cas.No. 15,254, 4 Sawy. 
457, 466, 2 Abb. 364. 


[b] Riotous mob is not a public 
enemy. Missouri Pac. R. Co. v. Nev- 
ill, 30 S.W. 425, 60 ark. 375, 28 L.R.A. 
80, 46 Am.S.R. 208. 


{c] Indian forays.—The term “en- 
emy” as used in the Act of Febr. 5, 
1841 (Paschal Dig. art 4621), pre- 
scribing the period which will bar 
the right of entry on lands, and de- 
claring that, if “forcible occupation 
by a public enemy’’ prevents entry, 
the: time of such disability will not 
be included in the computation, does 
not extend to hostile Indians making 
temporary forays. , League v. Rogan, 
59 Tex. 427. See Thomas’s Claim, 4 
Op.Atty.-Gen. 81 (where it was held 
that Indians at peace with the Unit- 
ed States are in no received sense of 
the word “enemies,” and cannot be 
judicially considered as embraced 
within the term). 


Insurrection and other civil com- 
motion short of war see supra §§ 19-— 
28. 


3. State ex rel. Mississippi County 
v. Moore, 41 Am.R. 322, 74 Mo. 413; 
Lewis v. Ludwick, 6 Coldw. (Tenn.) 
368, 98 Am.D. 454. 


4 Johnson y. Jones, 92 Am.D. 159, 
44 Tl]. 142. 


5. Planters’ Bank v. St. John, 19 
F.Cas.No. 11,208, 1 Woods 585. 


6. Fritz Schultz, Jr., Co. v. Raimes 
& Co., 164 N.Y.S. 454, 99 Mise. 626 
[aff 166 N.Y.S. 567, 100 Misc. 697]. 


7. Brandon v. United States, 46 
Ct.Cl. 559; Porter v. Freudenberg, 
[1916]-1 K.B. 284. 


8. Termination of war see infra §§ 
§§ 195-201. 


9. Zimmerman vy. Hicks, 7 F.(2d) 
443 [rev 2 F.(2d) 623, 629, appeal 
dism 47 S.Ct. 449, 273 U.S. 780, 71 L. 
Ed. 889, and aff 47 S.Ct. 625, 274 U. 
S. 523, 71 L.Hd. 1034]; In re Rahn’s 
Estate, 291 S.W. 120, 316 Mo. 492, 


state cease to be enemies.!? 


51 A.L.R. 877 [certiorari den sub nom 


Martin v. Ahrens, 47 S.Ct. 591, 274 
U.S. 745, 71 L.Fd. 1325]; Grinnan’ v. 
Edwards, 21 W.Va. 347. 


10. Zimmerman vy. Hicks, 7 F.(2d) 
443 [rev 2 F.(2d) 623. 629, appeal 
dism 47 S.Ct. 449, 273 U.S. 780, 71 L. 
Ed. 889, and aff 47 S.Ct. 625, 274 U. 


S. 523, (71), Lid. 10347. 
5 re Armistice senerally see infra 
12. In re Rahn’s Estate, 291 S.W. 


120, 316 Mo. 492, 51 A.L.R. 877 [cer- 
tiorari den sub nom Martin v. Ahrens, 


ATS. Ckpeb 9d, 27 teeWiase) Ady, Claman 
1325]. 
13. See cases infra this note. 


[a] Czecho-Slovakia.—(1) Where 
a successful revolt against the Aus- 
tro-Hungarian Empire, while it was 
at war with the United States, re- 
sulted in setting up Czecho-Slovakia 
in a part of the empire’s former terri- 
tory as an independent state, which 
was recognized as such by the govern- 
ment of the United States, it was 
held that residents of Prague in 
Czecho-Slovakia were not thenceforth 
to be deemed enemies, particularly 
as the original sovereign has since 
confirmed the independent status of 
the new kingdom, so that the rule of 
post liminium, which would render 
possible the divesting of citizenship 
in the new kingdom of the inhabitants 
thereof and their return to their for- 
mer sovereignty, cannot be invoked. 
Waldes v. Basch, 179 N.Y.S. 713, 109 
Misc. 306 [aff 181 N.Y.S. 958]. (2) 
According to other authority, how- 
ever, although the recognition of 
Czecho-Slovakia in 1918 was binding 
upon the courts, yet, since a rebellion 
was in progress against the parent 
government and armies were in the 
field at that time, and the extent of 
the territory over which the new state 
was subsequently to exercise sover- 
eignty had not then been determined, 
and was not determined until the rat- 
ification in 1921 of the treaties of 
peace with Austria and Hungary, 
residents of the territory which be- 
came Czecho-Slovakia remained ene- 
mies until such treaties were so rati- 


fied. Zeliznik v. Lytle Coal Co., 82 
Pa.Super. 489. 

[b] Jugoslavia.—(1) Where the 
Kingdom of the Serbs, Croats, and 


Slovenes, or Jugoslavia, was created 
from the territory of the Austro-Hun- 
garian Empire while the latter was 
at war with the United States, the 
people domiciled in such territory be- 
came nationals of the new kingdom, 
which was not at war with the Unit- 
ed States, and so, it was held, such 
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[§ 38] 2. Enemies within Belligerent Country.1* 
The discipline or restraint which may be exerted over 
enemies within a belligerent country is a matter of 
treaty or international regulation.1> Except as pro- 
tection or privilege may be extended to them by law, 
citizens or subjects of an enemy state who are with- 
in the country of the other belligerent at the out- 
break of war, or who enter it during the existence 
of war, are subject to arrest and detention, intern- 
ment, or deportation,!® and have no right to apply 
for relief or redress therefor.17 Under modern law 
generally, however, they are entitled to the protec- 
tion of their persons and property until ordered ex- 
pelled,+® and, where they are allowed to remain, ei- 
ther for a specified time or during good behavior, 
they are exonerated from the disabilities of enemies 
for such time as they in fact stay.1® It has been held 
that even the internment, as a civilian prisoner of 
war, of an enemy alien previously licensed to re- 
main within the country and carry on his pursuits 


people ceased to be enemies of the 
United States. Kolundjija v. Hanna 
Ore Mining Co., 193 N.W. 163, 155 
Minn. 176. (2) By other authority, 
however, it was held that the recogni- 


§§ 4067-4070), 


of law, 


WAR 


authorizing the re- 
staint and removal of alien enemies, 
is not invalid as depriving such per- 
sons of liberty without: due process 
there being nothing in the 


[§§ 38-40 


does not operate a revocation of such license.”° 
[§ 39] C. Neutrals?!—1. In General. The na- 


tional character of a person, as a neutral or belliger- 
ent, is to be decided by that of his domicile,?* and 
so a resident of a neutral country is a neutral, with- 
in the meaning of the laws of war.?* 


[§ 40] 2. Contracts and Intercourse with Bellig- 
erents.°* A neutral is under no duty to refrain 
from trading or having business intercourse with a 
belligerent,?° and he may lawfully contract, or con- 
tinue a contract, with a citizen or subject of a na- 
tion engaged in war.”° If, however, performance ac- 
cording to its terms of a contract between a neutral 
and one subsequently becoming a belligerent as a 
result of an outbreak of war would necessarily in- 
volve intercourse with the enemy on the part of 
such belligerent, he is discharged from its perform- 
ance.?7 


N.Y. 222)]. 


20. Schaffenius v. Goldberg, [1916] 
1 K.B. 284 [overr c_ntrary dictum in 
Rex v. Superintendent of Vine St. Po-, 
lice Station, [1916] 1 K.B. 268]. 


tion of such kingdom was in no sense 
a termination of war and that one 
residing within the part of the terri- 
tory of the Austro-Hungarian Empire 
which was included within the bound- 
aries of the new kingdom did not 
cease to be an enemy by virtue of the 
recognition of such kingdom, but con- 
tinued as an enemy until the treaties 
of peace with Austria and Hungary. 
Inland Steel Co. v. Jelenovic, 150 N.H. 
391, 84 Ind.App. 3738. 


14. Cross references: 

Prisoners of war see infra § 96. 

Spies and spying see Army and Navy 
§ 169. 


15. Halpern v. Commanding Officer 
of National Army at Camp Upton, N. 
Y., 248 EF. 1003. 


16. Ex p. Fronklin, 253 F. 984; Re 
Gottesman, 41 Ont.L. 547. See Ex p. 
Graber, 247 F. 882 (holding that Rev. 
St. § 4069, giving courts of the United 
States having criminal jurisdiction 
authority, after complaint and hear- 
ing, to cause alien enemies to be ap- 
prehended and confined or removed is 
not a limitation upon the power giv- 
en the president by Rev. St. § 4067, 
which provides that he direct the 
manner and degree of the restraint 
to which alien enemies shall be sub- 
ject, and authorizes him to provide 
for the removal from the country of 
those who, not being permitted to 
reside therein, neglect or refuse to 
depart therefrom, but such § 4069 pro- 
vides an additional method of dealing 
with alien enemies); Minotto v. Brad- 
ley, 252 EF. 600 (to same effect). 


[a] Constitutionality of statute 
providing for restraint and removal. 
—The Alien Hnemy Act of July 6, 
1798 ¢ 66 41 St. at Li p 577; Rev. St: 


constitution which changes the com- 
mon law rule that alien enemies have 
no rights or privileges, save by spe- 
cial favor, in time of war. De Lacey 
Venues 240 Os.) Lon. (C.C@sAc cb oby aii. 
R.A.1916H 1011. 


[b] Review of president’s discre- 
tion as to restraint of ehemies.—In 
view of Rev. St. § 4067, authorizing 
the president to direct the conduct to 
be observed on the part of the United 
States toward alien enemies who be- 
come liable to be apprehended, re- 
strained, secured, or removed, and the 
manner and degree of the restraint to 
which they shall be subject, and in 
what cases and upon what security 
their residence shall be permitted, 
and to provide for their removal, the 
president’s determination and direc- 
tion in a particular case is not review- 
able by the courts. Ex p. Fronklin, 
a8 F. 984; Minotto v. Bradley, 252 F. 


Expulsion of aliens in general see 
Aliens §§ 46-127. 


17. Re Gottesman, 41 Ont.L. 547. 
See Re Chamryk, 25 Man. 50 (where 
it was held to be at least doubtful 
whether a subject of an enemy state, 
who had been arrested and interned, 
had any right to the extraordinary 
remedy of habeas corpus). 


Incapacity of enemy alien to sue: 


In general see Aliens § 37 text and 
note 39 


Suspension of remedies during war 
see infra §§ 50-54. 
18. Breuer v. Beery, 189 N.W. 717, 
194 Iowa 248. 
19. Hughes v. Techt, 176 N.Y.S. 


356, 106 Misc. 524 [aff 177 N.Y.S. 420, 
188 App.Div. 743 (aff 128 N.H. 185, 229 


21. Neutrality in general see supra 
§ 8. 

Neutral property in general, and 
contraband see infra §§ 148-152. 

22. The San Jose Indiano, 21 F. 
Cas.No. 12,322, 2 Gall. 268 [aff 1 
Wheat. (U.S.) 208, 4 L.Ed. 73]. 


Neutral residing in enemy territory 
as enemy see supra § 87 note 95 [b]. 


23. The San Jose Indiano, 21 F. 
CasiNo; A125322,, 25 (Galle .26ce kathene 
Wheat. (U.S.) 208, 4 L.Ed. 73]; Bell 
v. Reid, 1 M.&S. 726, 105 Reprint 270. 


[a] Subjects of belligerent nation 
who have become domiciled in neutral 
country before the outbreak of war 
are to be deemed neutrals. The San 
Jose Indiano, 21 F.Cas.No. 12,322, 2 
Gall. 268 [aff 1 Wheat. (U.S.) 208, 4 
L.Ed. 73]; Bell v. Reid, 1 M.&S. 726, 
105 Reprint 270. 


24. Intercourse between belliger- 
ents in war time see infra §§ 44-49. 


25. The Anglo-Mexican, [1916] P. 
wie on other grounds 34 T.L.R. 


26. Robinson v. International L. 
Assur. Soc., 52 Barb. 450 [aff 42 N.Y. 
54, 1 Am.R. 400]; Bell v. Reid, 1 M.& 
S. 726, 105 Reprint 270. 

[a] Contract of insurance made 
between a neutral and a belligerent 
before the outbreak of war is not 
suspended by the war. Robinson vy. 
International L. Assur. Soe., 52 Barb. 
GNGY.DP4507 [atin 42 N.Y. ‘54; 1e°AmaeR 
400]. 


27. Held v. Goldsmith, 96 So. 272, 
153 La. 598. 


Intercourse with enemy in general 
see infra §§ 44-49. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VI. EFFECT OF WAR ON PREEXISTING CONTRACTS OF BELLIGERENTS?2® 


[§ 41] A. In General. 


While it has been held 
that contracts which remain executory at the time 
of a declaration of war between the states of which 
the parties to the contract are respectively citi- 
zens or subjects are thereby dissolved,?® at least 
where they tend to give aid and comfort to the enemy 
or to increase his material resources and prosperi- 
ty,°° it appears to be the more generally accepted 
rule that, unless the delay in performance caused by 


[By Eustace W. Tomuinson] 


the supervention of war will thwart the essential 


28. Cross references: 


Contracting with enemy during war 
see infra § 45. 


Contracts between neutral and bellig- 
erent see supra § 40 


Debts owing to enemy as subject to 
confiscation see infra §§ 100-105. 


Marine insurance contracts on enemy 
ships and cargo see Marine Insur- 
ance § 57. 

Partnership as dissolved by war see 
Partnership § 775. 


Right to interest as terminated by 
war see Interest § 164. 


War as excuse for nonperformance of 
contract see Contracts § 707 note 
56 [a] (6), § 712 text and note 69. 


29. Isaacs v. McGrath & Jones, 13 
S.C.L. 26; McGrath & Jones v. Isaacs, 
10 S.C.L. 563; Esposito v. Bowden, 4 
E.&B. 763, 90 E.C.L. 763, 119 Reprint 
1430; Kreglinger & Co. v. Cohen, 31 
TR: 592; 


War as terminating executory char- 
ter party see Shipping § 186. 


30. Second Russian Ins. Co. v. 
Miller, 297 F. 404 [aff 45 S.Ct. 593, 268 
U.S. 552, 69 L.Ed. 1088]; Joring v. 
Harriss, 292 F. 974 [cert den 44 S.Ct. 
37, 263 U.S. 710, 68 L.Ed. 518]; Tait 
v. New York L.: Ins. Co., 23 F.Cas.No. 
13,726, 1 Flipp. 288; Sands v. New 
York L. Ins. Co., 50 N.Y. 626, 10 Am. 
R. 535; Heidner v. St. Paul & Tacoma 
Lumber Co., 215 P. 1, 124 Wash. 652 
[cert den 44 S.Ct. 230, 263 U.S. 721, 68 
L.Ed. 524]; Ertel Bieber & Co. v. Rio 
Tinto Co., [1918] A.C. 260; Zine Cor- 
poration, Ltd., v. Hirsch, [1916] 1 K. 
B. 541; In re Badische Co., Ltd., 
[1921] 2 Ch. 331; Fried Krupp Aktien- 
gesellschaft v. Orconera Iron Ore Co., 
Ltd., 88 L.J.Ch. 304. 


31. Munich Reinsurance Co. v. 
First Reinsurance Co., of Hartford, 
6 F.(2d) 742 [aff 300 F. 345, and ap- 
peal dism 47 S.Ct. 458, 273 U.S. 666, 
71 L.Ed. 830]; Held v. Goldsmith, 96 
So.) 272) 1538) dua. 598; INeumond) wv. 
Farmers’ Feed Co., 155 N.E. 100, 244 
N.Y. 202; Distington Hematite Iron 
Co: v. Possehl & Co., [1916] 1 K.B. 
811; In re Badische Co., Ltd., [1921] 
2 Ch. 331°’ Naylor, Benzon & Co. v. 
Hirsch, 33 T.L.R. 432. See Atlantic 
Communication Co. v._ Zimmermann, 
170 N.Y.S. 275, 182 App.Div. 862 [with- 
drawal of appeal gr 126 N.E. 899, 227 
N.Y. 631] (where a contract by an 
American company to transmit funds, 
by wireless, to a person in Germany, 
within a reasonable time, fixed at 
eight days, became impossible of per- 
formance by reason of a declaration 
of war by the United States against 
Germany, and was accordingly held 
to be terminated by such declaration). 


32. See statutory provisions; and 
Joring v. Harriss, 292 F. 974 [cert den 
44 S.Ct. 37, 263 U.S. 710, 68 L.Ed. 518). 


[67 C. J.—23] 


fa] Trading with the Enemy Act. 
—Under the Trading with*the Enemy 
Act § 3a (Comp. St. [1918], Comp. St. 
Annot. Suppl. [1919] § 3115%b), 
which made it unlawful for any per- 
son in the United States to trade di- 
rectly or indirectly for the benefit of 
any ally of the enemy, and, § 2 (Comp. 
St. Annot. Suppl. [1919] § 3115 aa), 
which defined trading as “carrying 
on” any contract, agreement, or obli- 
gation, a contract theretofore made 
for the delivery of cotton to certain 
Austrian subjects became unlawful 
and so came to an end, and a contract 
of joint adventure for the furnishing 
of such cotton likewise was termi- 
nated. Joring v. Harriss, 292 F. 974 
[cert den 44 S.Ct. 37, 263 U.S. 710, 68 
L.Ed. 5181. 

33. U.S.~Sutherland v. Mayer, 46 
SiC 588) 271° U.S) 272, 70 Tid) 948 
[rev 1 F.(2d) 419]; Semmes v. City F. 
ins, Co! 13 Wall. 158, 20) hd. 490 
[rev 21 F.Cas.No. 12,651, 6 Blatchf. 
445, 36 Conn. 543]; Zimmerman. v. 
Hicks, 7 F.(2d) 443 [rev 2 F.(2d) 623, 
629, appeal dism 47 S.Ct. 449, 273 U. 
S. 730) i TeHde 889> and att 47 S:Ct. 
625, 274 US. 523, 71 L.Ed. 1034]; Mu- 
nich Reinsurance Co. v. First Rein- 
surance Co. of Hartford, 6 F.(2d) 742 
[aff 300 F. 345, and appeal dism 47 
S.Ct. 458, 2738 U.S. 666, 71 L.Hd. 83017; 
Forstner v. Speidel, 1 F.(2d) 988; 
Jones v. Walker, 13 F.Cas.No. 7,507, 2 
Paine 688. 

Ky.—Louisville & Nashville R. Co. 
v. Buckner, 8 Bush 277, 8 Am.R. 462; 
Crutcher v. Hord, 4 Bush 260. 


Md.—Dorsey v. Dorsey, 96 Am.D. 
633, 30 Md. 522. 
N.Y.—Neumond y. Farmers’ Feed 


Co., 155 N.E. 100, 244 N.Y. 202; Erd- 
reich v. Zimmerman, 179 N.Y.S. 829, 
190 App.Div. 443; Kiersted v. Orange 
& Alexandria R. Co., 54 How.Pr. 29 
[rev on other grounds 69 N.Y. 3438, 25 
Am.R,. 199, 55 How.Pr. 51]. Compare 
Sands v. New York lL. Ins. Co., 50 N. 
Y. 626, 10 Am.R. 535 (holding that 
contracts which give aid and com- 
fort to the enemy, or which are for- 
bidden by, or are against the policy 
of, the government, are annulled and 
dissolved by the breaking out of war, 
but not other contracts, which are 
merely suspended until peace re- 
turns). 


N.C.—Blackwell v. Willard, 65 N.C. 
555, 6 Am.R. 749. t 


Tex.—Spencer y. J. H. Brower & 
Co., 32 Tex. 663, 5 Am.R. 254. 


W.Va.—Grinnan y. Edwards, 21 W. 
Va. 347. 


Eng.—Distington Hematite Iron 
Co. vs Possehl & Co:, [1916] 1 K.B: 
811; Alcinous v. Nigreu, 4 E.&B. 217, 
82 B.C.L. 217, 119 Reprint 84; Wolff v. 
Oxholm, 6 M.&S. 92, 105 Reprint 1177; 
Ex p. Boussmaker, 13 Vest.Jr. 71, 33 
Reprint 221. 


purpose of the parties, or materially impair the effi- 
eacy or value of their bargain, or materially affect 
the burden of the contract, in which case it is ter- 
minated,®? or unless a statute otherwise provides,*? 
the existence of war at most merely suspends rights 
under preéxisting contracts,?* leaving them other- 
wise unaffected,** and that with the restoration of 
peace the remedies for the enforcement thereof re- 
vive,*> unless such revival would be unjust or in- 


See Atkins v. Rison, 25 Ark. 138 
(applying the rule). 


“Private rights and duties are af- 
fected by war only so far as they are 
incompatible with the rights of war.” 
Sutherland v. Mayer, 46 S.Ct. 538, 540, 
271 U.S. 272, 70 L.Ed. 943 [rev 1 F. 
(2d) 419]. 


[a] Implied contracts.—The rule 
stated in the text applies in case of 
an implied-contract for use and occu- 
pancy. Kiersted v. Orange & Alex- 
andria R. 7 Co., 54> How-Pr: ‘CNayYs) 29 
[rev on other grounds 25 Am.R. 199, 
69 N.Y. 348, 55 How.Pr. 51). 


[b] Bffect of treaty of peace with 
Germany.—Under the treaty of peace 
with Germany (42 U. S. St. at L. p 
1939), incorporating, by art II par 1, 
parts of the treaty of Versailles, in- 
cluding part X art 299 par (a), which 
provides that “any contract concluded 
between enemies shall be regarded as 
having been dissolved as from the . 
time when any two of the parties be- 
came enemies, except in respect of 
any debt or other pecuniary obliga- 
tion arising out of any act done or 
money paid thereunder,” only execu- 
tory contracts were dissolved, and 
rights under executed contracts in- 
volving pecuniary obligations were 
merely suspended. Forstner y. Spei- 
del, 1 F.(2d) 988. 


34. Zimmerman y. Hicks, 7 F.(2d) 
443 [rev 2 F.(2d) 628, 629, appeal 
dism “47 S.Ct. 449, 273) U:S. 780, 7 Ta: 
Ed. 889, and aff 47 S.Ct. 625, 274 U.S. 
523, 71 L.Ed. 1034]. 


[a] Maturity of debt not acceler- 
ated.—(1) The beginning of war does 
not accelerate the maturity of debts 
existing between persons who there- 
by become enemies. Zimmerman v. 
Miller, 2 F.(2d) 623 [rev on other 
grounds 7 F.(2d) 448 (appeal dism 
47 S.Ct. 449, 273 U.S. 78, 71 L.Ed. 889, 
and afl 47 S'Ct. 6257284 US.) 253-anl 
L.Ed. 1034)]. (2) The provision of 
the Trading with the Enemy Act 
(Comp. St. [1918], Comp. St. Annot. 
Suppl. [1919] § 3115%e) that any 
person not being an enemy or ally 
of an enemy, who is party to any law- 
ful contract with an enemy, the terms 
of which provide for a termination 
thereof or for acceleration of maturi- 
ty on presentation or demand, is au- 
thorized to terminate or mature such 
contract by notice or presentation or 
demand served on the alien property 
custodian, clearly contemplated that 
debts of an enemy owing to and 
owned by a nonenemy would not be- 
come due merely because of the ex- 


istence of a state of war. Zimmer- 
man v. Miller, supra. 
35. U.S.—Semmes v. City F. Ins. 


Co., 138 Wall. 158, 20 L.Ed. 490 [rev 21 
F.Cas.No. 12,651, 6 Blatchf. 445, 36 
Conn. 543]; Zimmerman y. Miller, 2 
F.(2d) 623 [rev on other grounds 7 F. 
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equitable under the circumstances of the case.?® 
Moreover, a contract is not even suspended by war 
where its performance will work to the disadvantage 
of the enemy, instead of to his advantage,®* or where 
the sole material or pecuniary advantage is to the 


other party.®® 


[§ 42] B. Agency. A relation of principal and 
agent existing between citizens or subjects of hos- 
tile countries at the outbreak of war is thereby ter- 
minated®® or suspended‘® if, or to the extent that, 
further discharge of the rights and duties of the re- 
lation is contrary to the policy of one or both of the 
belligerent states,4! as where it would involve the 
transmission of funds from one to the other.*? 


(2d) 443 (appeal dism 47 S.Ct. 449, 273 
U.S. 78, 71 L.Ed. 889, and aff 47 S.Ct. 
625,274 US 253, 71 LBs 10384) 7); 
Jones v. Walker, 13 F.Cas.No. 7,507, 2 
Paine 688. 

Ky.—Louisville & Nashville R. Co. 
v. Buckner, 8 Bush 277, 8 Am.R. 462; 
Crutcher v. Hord, 4 Bush 260. 


N.C.—Blackwell y. Willard, 65 N.C. 
555, 6 Am.R. 749. 


Tex.—Spencer v. J. H. Brower & 
Co., 32 Tex. 663, 5 Am.R. 254. 


Va.—Corbett v. Nutt, 18 Gratt. (59 
Va.) 624 [aff 10 Wall. (U.S.) 464, 19 
L.Ed. 976]. 


See Grinnan v. Edwards, 21 W.Va. 
347 (applying the rule). 

36. New York lL. Ins. Co. v. Sta- 
tham, 93 U.S. 24, 23 L.Ed. 789. 

37. Lindenberger Cold Storage & 
Canning Co. v. J. Lindenberger, Ince., 
235 EF. 542; Compagnie Universelle de 
Telegraphie et de Telephonie Sans Fil 
v. United States Service Corporation, 
95 A. 187, 84 N.J.Eq. 604 [aff 96 A. 
292, 85 N.J.Eq. 601]. 


[a] Contract of guaranty by a 
German subject in favor of an Eng- 
lish subject may be enforced, notwith- 
standing war between England and 
Germany, since the aim of the rules 
suspending or terminating contracts 
between hostile parties is to prevent 
assistance from reaching the enemy, 
not to prevent taking something from 
the enemy. Lindenberger Cold Stor- 
age & Canning Co. v. J. Lindenberger, 
Inc., 2385 F. 542. 


38. Springer v. Garvan, 276 F. 595; 
Maison v. Ragosine & Co., 84 L.J.K.B. 
2185, 


[a] Sum due from enemy on dis- 
solution of partnership.—Where, on 
the outbreak of war between Germany 
and England, a partnership thereto- 
fore .existing between a British sub- 
ject and a German subject was dis- 
solved, under an agreement whereby 
each took over a certain part of the 
business and a spécified sum of mon- 
ey became due to the former from the 
latter, such agreement is enforceable 
by the British partner. Wilson v. 
Ragosine & Co., 84 L.J.K.B. 2185. 


{b] Contract for care of enemy’s 
children, in hostile country.—A con- 
tract by parents, who were German 
subjects, on leaving the United 
States, for the care and maintenance 
of their children in this country, in- 
volves in its performance neither 
communication or commerce with, or 
benefit to, the enemy, and therefore 
was not abrogated by the subsequent 
declaration of war against Germany. 
Springer v. Garvan, 276 F. 595. 


39. U.S.—Tait v. New York L. Ins. 
Co., 23 F'.Cas.No. 13,726, 1 Flipp. 288. 


Ga.—Howell v. Gordon, 40 Ga. 302. 
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does not, however, necessarily, or as mere matter of 
law, revoke every agency previously existing between 
citizens or subjects of hostile states,*® and, where 
the agency does not require forbidden or unlawful 
acts, and the assent of the principal or his subsequent 


ratification actually appears or may justly be infer- 


War 


Ky.—Buford v. Speed, 11 Bush 338. 
N.C.—Blackwell vy. Willard, 6 Am.R. 
749, 65 N.C. 556. 


ee aE gee v. Burson, 1 Heisk. 


Alta.—Reventlow-Criminil Vv. 
Streamstotwvn, 15- Alta.L. 204, 226 
[quot Cyc]. . 


40. U.S.—Fretz v. Stover, 22 L. 
Ed. 769, 22 Wall. 198; U.S. v. Gross- 
mayer, 19 L.Ed. 627, 9 Wall. 72, 7 Ct. 
Cle2937 Douglas vy. US nw lauce. Cleat. 

Ga.—Howell v. Gordon, 40 Ga. 302. 


Tenn.—Maloney vy. Stephens, 11 
Hoek 738; Conley v. Burson, 1 Heisk. 


Va.—Small’s Adm’r v. Lumpkin’s 
Ex’r,.28 Gratt. (69 Va.) 832. 


Alta. — Reventlow - Criminil v. 
Streamstown, 15 Alta.L. 204, 226 
[quot Cyc]. 

41. See cases supra notes 39, 40; 


and infra note 42. 


42. Maloney v. Stephens, 11 Heisk. 
(Tenn.) 738. 


Intercourse with enemy in general 
see infra §§ 44-49. 


43. Williams v. Paine, 18 S.Ct. 279, 
169 U.S. 55, 42 L.Ed. 658; Second Rus- 
sian Ins. Co. v. Miller, 297 F. 404 [aff 
45 S.Ct. 593, 268 U.S. 552, 69 L.Hd. 
ries And see cases infra notes 44— 


44, U.S.—Williams v. Paine, 18 S. 
Ct. 279, 169 U.S. 55, 42 L.Ed. 658 [aff 
7 App.D.C. 116]; New York L. Ins. 
Co. v. Davis, 95 U.S. 425, 24 L.Ed. 
453; New York L. Ins. Co. v. Statham, 
Oey LOGS hers, YS) Aso “SOR iG. BY Se 
Grossmayer, 9 Wall. 72, 19 L.Ed. 627, 
7 Ct.Cl. 129; Second Russian Ins, Co. 
v. Miller, 297 F. 404 [aff 45 S.Ct. 593, 
268 'U.S. 552, 69 L.Ed. 1088]; Anderson 
v. Bank, 1 F.Cas.No. 354, Chase 535; 
Botts v. Crenshaw, 3 F.Cas.No. 1,690, 
Chase 224; Cocks vy. Izard, 5 F.Cas.No. 


2,934; Tait v. New York L. Ins. Co., 
23 F.Cas.No. 13,726, 1 Flipp. 288; 
Douglas v. U. S.,.14 Ct.Cl. 1; Stod- 


dart v. U. S., 6 Ct.Cl. 340. 


Ga.—Bartow County v. Newell, 64 
Ga. 699. 


Kan.—Fisher v. Krutz, 9 Kan. 501. 
Ky.—Buford v. Speed, 11 Bush 338. 


La.—Monsseaux v. 'Urquhart, 19 La. 
Ann, 482. 


Mass.—Kershaw v. Kelsey, 97 Am. 
D, 124, 1 Am.R. 142,100 Mass. 561. 


N.Y.—Hubbard vy. Matthews, 13 Am. 


R. 562, 54 N.Y. 48; Sands v. New 
York, Ja, Inse "Cov, 110 Aim b385.) 5.0 
N.Y. 626 [aff 59 Barb. 556]; Robin- 


son v. International L. Assur. Co., 1 
Am.R. 400, 42 N.Y. 54; Buchanan v. 
Curry, 10 Am.D. 200, 19 Johns: 137. 


oe eS. v. Lewis, 11 Heisk. 


red, the authority of the agent will be held to con- 
tinue until otherwise terminated:** and under such 
conditions the courts have upheld sales by the agent 
of property of the principal,*® and the collection of 
money due the principal from an enemy debtor by 
an agent residing in the same country with the debt- 
or,*® as well as arrangements with an agent for pro- 
tection and safe-keeping of the principal’s proper- 


Tex.—Rodgers v. Bass, 46 Tex. 505. 


Va.—Small’s Adm’r v. Lumpkin’s 
Ex’x, 28 Gratt. (69 Va.) 832; Hale v. 
Wall, 22 Gratt. (63 Va.) 424; Manhat- 
tan L. Ins. Co. vy. Warwick, 20 Gratt. 
(61 Va.) 614, 3 Am.R. 218. 


Alta. 
Streamstown, 
[quot Cyc]. 


And see cases infra notes 45-48. 


Compare Keppelmann v. Keppel- 
mann, 105 A. 140, 89 N.J.Eq. 390 [rey 
on other grounds 108 A. 432, 91 N.J. 
Eq. 67 (cert den 40 S.Ct. 392, 252 U. 
S. 581, 64 L.Ed. 727)] (holding that 
it is clearly to the interests of an 
enemy principal interested in an es- 
tate that he be represented at the 
passing of the executor’s accounts 
and the distribution of the estate, 
and the agency of an attorney in fact 
will continue for such purpose; but, 
since it would be plainty against the 
interests of an alien principal that 
his attorney in fact give refunding 
bonds to executors of an estate and 
receive legacies, and turn the same 
over to the alien property custodian, 
it will not be presumed that the prin- 
cipal desires the agency of the attor- 
ney in fact to continue for such pur- 
pose); Blackwell v. Willard, 65 N.C. 
555, 6 Am.R. 749 (holding that the 
authority of an attorney, employed 
by a creditor to prosecute an action 
for the collection of the debt against 
a citizen of the hostile country before 
the outbreak of war, was terminated 
thereby, so that his acquiescence in 
an order of the court directing the 
payment of the sum due to the clerk 
of the court was not binding upon the 
creditor, where such payment was 
made in Confederate money which 
became worthless before the restora- 
tion of peace). 


45. Williams v. Paine, 18 S.Ct. 279, 
169 U.S. 55, 42 L.Ed. 658; Queyrouze 


— Reventlow - Criminil v. 
15 Alta.L. 204, 226 


vi UW SSC CRC 402.) Murrell 
Jones, 40 Miss. 565; Tingley v. Miil- 
ler, [1917] 2 Ch. 144; Reventlow- 


Criminil v. Streamstown, 15 Alta.L. 


204, 226 [quot Cyc]. 


46. U.S.—New York L. Ins. Co. v. 
Davis, 24 L.Ed. 453, 95 U.S. 425; Ward 
v. Smith, 19 L.Ed. 207, 7 Wall. 447; 
Anderson v. Cape Fear Bank, 1 F.Cas. 
No, 354, Chase 535; Botts v. Cren- 
shaw, 3 F.Cas.No. 1,690, Chase 224; 
Conn v. Penn, 6 F.Cas.No. 3,104, Pet. 
c.Cc. 496 [rev on other grounds 5 
Wheat. (U.S.) 424, 5 L.Ed. 125]; Den- 
niston v. Inbrie,-7 F.Cas.No. 3,802, 3 
Wash. 396; Stoddart v. U. S., 6 Ct.Cl. 
340. 


N.J.—Keppelmann vy. Keppelmann, 
105 A. 140, 89 N.J.Eq. 390 [rev on 
other grounds 108 A. 432, 91 N.J.Eq. 
67 (cert den 40 S.Ct. 392, 252 U.S. 581, 
64 L.Ed. 727)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 42-44] 


ty,** or for defending a suit against the principal.*® 
Acts of an enemy agent cannot be ratified by the 
principal during the continuance of war, since such 
ratification would necessitate and constitute unlaw- 
ful intercourse with the enemy.*® After the restora- 
tion of peace the agency will be revived at least so 
far as to require the agent to account for what he 
has received for his principal during the war.°° 


Where principal and agent belong to, and remain 
in, same country while it is engaged in war, the ex- 
istence of war does not suspend or terminate the 
agency,°! except where the part of the country in 
which one of the parties resides or carries on busi- 
ness is occupied by enemy forces, in which ease the 
agency is terminated to the extent that its contin- 
nance would involve commeree through the lines.®? 
The capture of the principal as a prisoner of war 
does not revoke the agent’s authority.®? 


[§ 43] ©. Life Insurance. Where the parties 
to a contract of life insurance are citizens or sub- 
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jects of, or reside or do business in, different states, 
between which war subsequently occurs, it has va- 
riously been held: (1) That the war does not dis- 
solve the contract, but only suspends the payment 
of premiums, and the remedy in case the principal 
sum becomes due, until the restoration of peace,°? 
the poliey then being revived upon a tender of un- 
paid premiums with interest upon each from the time 
it fell due.°* (2) That the contract is utterly vacat- 
ed and annulled inasmuch as the war makes it im- 
possible to pay premiums.°* (3) That, while the pol- 
icy is not forfeited or annulled by the supervention — 
of war which renders impossible the payment of pre- 
miums, it is suspended and ean be revived after the 
termination of war only with the consent of the in- 
surer,®’ but that, if the insuring company does not 
elect to revive the policy, it must repay to the insured 
the amount of premiums actually paid by him, less 
proper compensation to the company for the risk 
carried by it while the policy was in force.°® 


VII. INTERCOURSE WITH THE ENEMY 


[By Eustace W. Tomurnsow] 


[§ 44] A. In General. It is a general rule that 
in time of war all intercourse, correspondence, and 
traffic between citizens or subjects of a belligerent 


N.Y.—Buchanan v. Curry, 10 Am.D. 51. 
200, 19 Johns. 137; Griswold v. Wad- 
dington, 16 Johns. 438; Clarke v. Mor- 


Queyrouze v. U. S., 7 Ct.Cl. 402; 
Shelby v. Offutt, 51 Miss. 128; 
rell v. Jones, 40 Miss. 565; 


state and enemy citizens or subjects which would 
or might be of advantage or give aid or comfort to 
the enemy are absolutely forbidden.®® So the trans- 


(holding that, where the insured dies 
before the termination of war, the 
contract is thus made impossible of 
revivor, by act of God). 


Mur- 
Maloney 


ey, 10 Johns. 69. 
Tenn.—Darling vy. Lewis, 11 Heisk. 
5. 


Tex.—Rodgers v. Bass, 46 Tex. 505; 
Cc. H. McCormick & Bro. v. Arnspiger, 
38 Tex. 569. | 

Va.—Small’s Adm'r v. Lumpkin’s 
Ex’x, 28 Gratt. (69 Va.) 832; Hale v. 
Wall, 22 Gratt. (63 Va.) 424. 


{a] Preservation and investment 
of money collected.—In order to save 
and preserve money collected under 
such circumstances, the agent may 
invest it in property in the hostile 
country, until such time as it may be 
paid over to the principal. Stoddart 
Wr cs: 6) CtCl. (340. 

47. U.S.—U. S. v. Quigley, 26 L. 
Bd. 524, 103 U.S.. 595, 16 Ct.Cl. 637; 
Fretz v. Stover, 22 L.Ed. 769, 22 Wall. 
198; Washington University v. Finch, 
21 L.Ed. 818, 18 Wall. 106; Cocks v. 
Izard, 5 F.Cas.No. 2,934. 


Ala.—Lyon & Co. v. Kent, Payne & 
Co., 45 Ala. 656. 

Ky.—Buford v. Speed, 11 Bush 338. 

La.—Monsseaux v. Urquhart, 19 La. 
Ann. 482. 

Mo.—Mitchell v. Nodaway County, 
80 Mo. 257. 

Alta.—Reventlow-Criminil 
Streamstown, 15 Alta.L. 
[quot Cyc]. 

48. Washington University Vv. 
Finch, 18 Wall. (U.S.) 106, 21 L.Ed. 
818; McVeigh v. U. S., 11 Wall. (U. 
S.) 259, 20 L.Ed. 80; Cocks v. Izard, 
5 E.Cas.No. 2,934; Buford v. Speed, 
11 Bush (Ky.) 338. 

49. Mayer v. Garvan, 
{mod 270 F. 229]. 

Intercourse with the enemy see in- 
fra §§ 44-49, 

50. Caldwell v. Harding, 4 F.Cas. 
No. 2,302, 1 Lowell 326; Shelby v. Of- 
futt, 51 Miss, 128. 


Vv. 
204, 226 


218 ee 


v. Stephens, 11 Heisk. (Tenn.) 738. 


52. U. S. v. Lapene, 17 Wall. (U. 
Sin GOIe oe LdaiG Oo ee Oneel.C Lanow. 
Montgomery v. U. S., 15 Wall. (U.S.) 
395, 21. beds 9%,, Sn CUCl, (825), Quey- 
rouze v. U. S., 7 Ct.Cl. 402; Maloney 
v. Stephens, 11 Heisk. (Tenn.) 738. 


Intercourse with enemy in general 
see infra §§ 44-49. 


53. Pope v. Chafee, 35 S.C.Kq. 69. 


Prisoners of war in general see in- 
fra § 96. 


54. Insurance contract between 
neutral and belligerent see supra § 40 
text and note 26 [a]. 

55. Hamilton v. New York Mut. L. 
Ins. Co., 11 F.Cas.No. 5,986, 9 Blatchf. 
234; New York L. Ins. Co. v. Clopton, 
7 Bush (Ky.) 179, 3 Am.R. 290; Sands 
v. New York L. Ins. Co., 50 N.Y. 626, 
10 Am.R. 535; Cohen v. New York 
Mut. L. Ins. Co., 50 N:Y. 610, 10 Am: 
R. 522; Clemmitt v. New York L. Ins. 
Co., 76 Va. 355; Connecticut Mut. L. 
Ins. Co. v. Duerson, 28 Gratt. (69 Va.) 
630; New York L. Ins. Co. v. Hendren, 
24 Gratt. (65 Va.) 536 [error dism 
92 U.S. 286, 23 L.Ed. 709]; Mutual 
Ben. L. Ins. Co. v. Atwood, 24 Gratt. 
(65 Va.) 497, 18 Am.R. 652; Manhat- 
tan L. Ins. Co. v. Warwick, 20 Gratt. 
(61 Va.) 614, 3 Am.R. 218. 

56. Cohen v. New York Mut. L. 
ins: Col; 50) Nuy. “610; 10" Am. Re 522. 


5%. a Dalteven New...cork, G. Ins; Col, 
ae: E.Gas. Now 135726, 1 Klipp. 288; 
Dillard v. Manhattan L. Ins. Co., 44 
Ga. 119, 9 Am.Re 167. 


Forfeiture of life insurance policy 
for failure to pay premiums in general 
seo Life Insurance §§ 189-257. 


58. New York L. Ins. Co. v. Stat- 
ham, 93 U.S. 24, 23 L.Ed. 789 (com- 
pare, contra, Statham v. New York 
L. Ins. Co., 45 Miss. 581, 7 Am.R. 737, 
apparently the same case in the lower 
court); Abell v. Penn Mut. L. Ins. 
Co., 18 W.Va. 400. Compare Crawford 
Vv., 40tna, Ins. Co, 2 Tenn.Cas. 329 


[a] Reason for rule. — While a 
contract of life insurance is a contract 
of insurance for the whole life of the 
insured, and not merely a contract for 
a Single year, which may be renewed 
by payment of the premium for the 
succeeding year, etc., all the calcula- 
tions of the insurer are based upon the 
hypothesis of prompt payments, and 
the insured does not stand isolated 
and alone, but his case is connected 
with, and correlated to, the cases of 
all others insured by the same insurer, 
which works on the law of averages; 
and so, where the insured and the 
insurer are citizens of hostile states 
during a war, the insurance contract 
cannot equitably be regarded as hav- 
ing been merely suspended during the 
period of war, when no premiums 
could be paid, and as reviving with 
all its force at the end of the war, un- 
less the company consents to such 
revival. New York L. Ins. Co. v. Stat- 
ham, 93 U.S. 24, 23 L.Ed. 789. 


59. New York L. Ins. Co. v. Stat- 
ham, 93 U.S. 24, 23 L.Ed. 789; Craw- 
ford v. AXtna Ins. Co., 2 Tenn.Cas. 
329; Abell v. Penn Mut. L. Ins. Co., 
18 W.Va. 400. 


{a] In fixing the amount to be re- 
paid the value should be taken as of 
the day when the first default occur- 
red in the payment of the premium, by 
which the policy became forfeited or 
forfeitable; the basis of calculation 
should be the rates of mortality and 
interest used in the tables of the in- 
suring company; and no deduction 
should be made from the precise 
amount which the calculations give, 
as is sometimes done, where policies 
are voluntarily surrendered, for the 
purpose of discouraging such sur- 
renders. New York L. Ins. Co. v. 
Statham, 93 U.S. 24, 23 L.Ed. 789. 


60. U.S.—Sutherland v. Mayer, 46 
S.Ct. 638,271 ULS. 272/970 Spd. #943 
[rev 1 F.(2d) 419]; Munich Reinsur- 
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mission of money across belligerent lines, or to an 
enemy, is contrary to the laws of war;®? and an 
enemy holding stock in a corporation chartered by 
the hostile state is not entitled to exercise his vot- 
ing rights,** or to employ a citizen or subject of such 
A belligerent gov- 
ernment may, however, relax these rules, and permit 
intercourse,°* subject to such conditions as 1t may 


hostile state as proxy so to do.*? 


see fit to impose.®® 
[§ 45] B. Contracts.°° 


contract is void.®* 


‘It is a general rule that 
a citizen or subject of a belligerent state cannot 
lawfully contract with a citizen or su bject of an 
enemy state, while war exists, and that any such 
It follows that, ordinarily, no 
promise can arise by implication of law from any 
transaction with an enemy in time of war.%® 


WAR 


These 


rules are, however, subject to some qualifications.®® 


ance Co. v. First Reinsurance Co. of 
Hartford, 6 F.(2d) 742 [aff 300 F. 345, 
and appeal dism 47 S.Ct. 458, 273 U.S. 
666, 71 L.Ed. 830]; Second Russian 
Ins. Co. v. Miller, 297 F. 404 [aff 45 
S.Ct. 593. 268 U.S. 552, 69 L.d. 1088]; 
Watts, Watts & Co. v. Unione Aus- 
triaca di Navigazione, 224 F. 188 [aff 
229 F. 136, 143 C.C.A. 412 (rev on other 
grounds 39 S.Ct. 1, 248 U.S. 9, 63 L. 
Ed. 100)]; Speed v. Smith, 22 F.Cas. 
No. 13,226. See Briggs v. United 
States, 12 S.Ct. 391, 143 U.S. 346, 36 
L.Ed. 180 (recognizing the rule); 
Conrad v. Waples, 96 U.S. 279, 287, 24 
L.Ed. 721 (where it was said: «30 
long as the war existed, all inter- 
course between them [enemies] incon- 
sistent with actual hostilities was un- 
lawful’). 
Fia.—Russ v. Mitchell, 11 Fla. 80. 


Towa.—In re Kielsmark’s Will, 177 
N.W. 690, 188 Iowa 1378, 11 A.L.R. 
156. 

Md.—Dorsey v. Dorsey, 30 Md. 522, 
96 Am.D. 633. 

N.Y.—Harden vy. Boyce, 59 Barb. 
425; Fritz Schultz, Jr., Co. v. Raimes 
& Co., 166 N.Y.S. 567, 100 Misc. 697. 


Tex.—Bishop v. Jones & Petty, 28 
Tex. 294, 316. 


Eng.—Robson v. Premier Oil & Pipe 
Line Co., [1915] 2 Ch. 124; The Pana- 
riellos, 84 L.J.P.D.&Adm, 140. 


Ont.—Lampel v. Berger, 40 Ont.L. 
165, 38 Dom.L.R. 47, 12 Ont. W.N.. 323. 


And see cases infra notes 61-63. 


“War terminates all friendly inter- 
course between the citizens of hostile 
states @There cannotube Ww.) s.a 
war for arms and a peace for com- 
merce.” Bishop v. Jones & Petty, 
supra. 


“All intercourse inconsistent with a 
condition of hostility is interdicted, 
for fear that it may give aid or com- 
fort to, or add to the resources of, 
the enemy.” Sutherland v. Mayer, 
46 S.Ct. 538, 540, 271 U.S. 272, 70 L. 
a 943 [rev 1 F.(2d) 419]. 


[a]. “This prohibition of commer- 
cial intercourse is based on public 
policy, which aims at preventing trade 
or intercourse that by possibility may 
be to the advantage of the enemy or 
the disadvantage of His Majesty’s em- 
pire.” Lampel v. Berger, 40 Ont.L. 
165, 38 Dom.L.R. 47, 49, 12 Ont.W.N. 
320- 

[b] Right of intercourse arrested 
eo instanti commencement of war.— 
When a war is commenced it arrests, 
eo instanti, all commercial intercourse 
and voluntary communication with 
the enemy, without the permission of 
the government. Harden v. Boyce, 


59 Barb. (N.Y.) 425. Compare Speed 
v. Smith, 22 F.Cas.No. 13,226 (holding 
that, in case of rebellion by the people 
of a portion of a nation’s territory 
against the central government and 
authority, commerce between the in- 
habitants of the sections at war is 
interdicted only when so declared by 
the political department of the.gov- 
ernment). 


{[c] All intercourse, not merely 
commercial, prohibited.—It is not 
merely commercial intercourse, but 


all intercourse, with an enemy which 
is prohibited in time of war. Robson 
v. Premier Oil & Pipe Line Co., [1915] 


2 Ch. 124; The Panariellos, 84 L.J.P. 
D.&Adm. 140. But see Coolidge v. 
Inglee, 13 Mass. 26 [error dism 2 


Wheat. (U.S.) 368, 4 L.Ed. 261] (con- 
trary dictum). 

61. Maloney v. Stephens, 11 Heisk. 
(Tenn.) 738. 

62. Robson v. Premier Oil & Pipe 
Line Co., [1915] 2 Ch. 124. 


63. Robson v. Premier Oil & Pipe 
Line Co., supra. 


64 Hamilton v. Dillin, 21 Wall. (U. 
S. 73, 22 L.Ed. 528, 10 Ct.Cl. 78; Speed 
v. Smith, 22 F.Cas.No. 13,226. 


2 de ed trade with enemy see in- 
ra 


65. Hamilton y. Dillin, 21 Wall. 
(U.S.) 73, 22 Ld. 528, 10 Ct.Cl 78. 


66. Cross references: 


Contracts between neutral and bel- 
ligerent see supra § 40. 


Effect of war on preéxisting contracts 
see supra §§ 41-43. 

Insuring property of enemy against 
ee perils see Marine Insurance 
67. U.S.—Hanger v. Abbott, 6 Wall. 

532, 18 L.Ed. 939; White v. Burnley, 

20 How. 235,15 L.Ed. 886; Scholefield 

v. Hichelberger, (a Bet 586, 8 L.Ed. 

793; Second Russian Ins. Co. v. Mil- 

ler, 297 F. 404 [aff 45 S.Ct. 593, 268 U. 

S. 552, 69 L.Hd. 1088]; Crawford v. 

The William Penn, 6 F.Cas.No. 3,373, 

3 Wash.C.C. 484; Habricht v. Alexan- 

der, 11 F.Cas.No. 5,886, 1 Woods 413; 

Moore v. Foster, 17 F.Cas.No. 9,760, 

Chase 222; Williams v. Mobile Sav. 

Bank, 29 F.Cas.No. 17,729, 2 Woods 

501s (Crattiv, Usisuucce GC thClmed co. 


Ala.—Tarleton v. Southern Bank of 
Alabama, 49 Ala, 229. 


Ark.—Rice v. Shook, 27 Ark. 137, 11 
Am.R. 783. 
D.C.—Russell v. Russell, 8 D.C. 263. 


Ind.—Perkins v. Rogers, 35 Ind. 124, 
9 Am.iR: 639: 


Iowa.—In re Kielsmark’s Will, 177 


[§§ 44-45 


Thus a contract with an enemy citizen or subject 
is valid where he is within the hostile country by 
license of its government;’° and a contract by a 
prisoner of war, within the captor’s country, for 
subsistence is not within the general rule that con- 
tracts with an alien enemy are void." 
ransom bond, given to an enemy to procure the dis- 
charge of a person or property captured, is valid, in 
view of the necessity of the case.*? 
over, been held that where a citizen or subject of a 
belligerent state, for the sake of inducing a contract 
with an enemy citizen or subject, represents himself 
to be a neutral, and the enemy contracts with him 
in good faith believing such representation to be 
true, the former will not be allowed to resist an ac- 
tion on the contract on the ground that it is invalid 


Similarly, a 


It has, more- 


N.W. 690, 188 Iowa 13878, 11 A.L.R. 156. 
La.—Ledoux v. Buhler, 21 La.Ann. 
130. See Chase v. Hale, 24 La.Ann. 
255 (recognizing the rule). 
Md.—Dorsey v. Dorsey, 30 Md. 522, 
96 Am.D. 633. 


N.Y.—Woods vy. Wilder, 43 N.Y. 164, 
3 Am.R. 684. 
rae eee v. Trigg, 3 Tenn.Cas. 


Tex.—Bishop v. Jones & Petty, 28 
Tex. 494. 


Va.—Billgerry v. Branch, 19 Gratt. 
(60 Va.) 393, 100 Am.D. 679. 
Eng.—Willison v. Patteson, 7 Taunt. 
439, 2 H.C.L. 436, 129 Reprint 176 [dist 
Antoine v. Morshead, 6 Taunt. 
1 E.C.L. 594, 128 Reprint 1025]. 


See Musson v. Fales, 16 Mass. 332 
(recognizing the rule). 


{a] Bill or note (1) is void where 
at the time of making the contract 
an enemy relation exists between the 
drawer and the drawee (Moore v. Fos- 
ter, 17 E.Cas.No, 9,760, Chase 222; 
Tarleton v. Southern Bank of Ala- 
bama, 49 Ala. 229; Woods v. Wilder, 
43 N.Y. 164, 3 Am.R. 684; Billgerry v. 
Branch, 19 Gratt. (60 Va.) 3938, 100 
Am.D. 679), (2) or between the drawer 
and drawee on the one hand and the 
payee on the other (Craft v. U. S., 12 
Ct.Cl. 178), (8) or between the maker 
and the payee (Ledoux v. Buhler, 21 
La.Ann. 130), (4) and the transfer of 
a bill or note is void where the in- 
dorser and indorsee are sperms (Rus- 
sell v. Russell, 8 D.C. 263). 

Capacity to appoint agent in enemy 
territory see Agency § 19 text and 
note 11. 

68. Hanger v. Abbott, 6 Wall. (U. 
S.) 582, 18 L.Ed. 939 

69. See cases infra notes 70-78. 

70. Crawford v, The William Penn, 
6 E.Cas.No. 3,378, 3 Wash.C.C. 484; 


pie v. Jones’ & Petty, 28 Tex. 
71. Crawford v. The William Penn, 


6 E.Cas.No. 3,378, 3 Wash.C.C. 484: 
Nelson -v../ Drigg, 13 .Tenn.Cas, «7335 
Bishop v. Jones & Petty, 28 Tex. 294. 
See Antoine v. Morshead, 6 Taunt. 237, 
1 E.C.L. 594,, 128 Reprint 1025 (ap- 
parently applying the rule). 


Prisoners of war in general see in- 
fra § 96. 


72. Crawford v. The William Penn, 
6 F.Cas.No. 3,378, 3 Wash.C.C. 484; 
Bishop v. Jones & Petty, 28 Tex. 294; 
Ricord v. Bettenham, 3 Burr. 1734, 97 
Reprint 1071; Cornu v. Blackburne, 2 
Dougl. 641, 99 Reprint 406. 


Ransom of igh teas property in 
general see infra § 136 


For later cases, developments and changes in the law see Annotations, same title and section number, 


me 


§§ 45-47] 


as a contract with the enemy.7 
; [§ 46] ©. Devises and Bequests. 


citizen to give property by will to an alien™* is not 
abridged by the existence of war between the coun- 
tries of which such citizen and alien are respective- 
ly nationals,*® and such a devise or bequest, becom- 
ing operative in time of war, is not invalid because 
of the beneficiary’s enemy character,’* even where 
trading with the enemy is prohibited by statute,’7 
although while a state of war exists the beneficiary 
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use or service,7® and cannot maintain an action to 


The right of a 


In General. 


phrase.§ 


acquires no dominion over the property, either for ; 


73. Musson v. Fales, 16 Mass. 332 


74. Gifts of property to alien by 
will in general: 

Personal property see Aliens § 35. 
Real property see Aliens §§ 18-20. 

75. In re Roeck’s Hstate, 195 N.Y 
S. 505, 119 Mise. 190 [refusing to fol- 
low Bradwell v. Weeks, 13 Johns. (N. 
Ye) dq]. 

76. U.S.—Fairfax’s Devisee v. 
Hunter’s Lessee, 7 Cranch 6038, 3-L. 
Ed. 453. See Craig v. Radford, 3 
Wheat. 594, 4 L.Ed. 467 (recognizing 
the rule). 


Towa.—In re Kielsmark’s Will, 177 
N.W. 690, 188 Iowa 1378, 11 A.L.R. 
156. 


Mo.—In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 51 A.L.R. 877 [cert 
den sub nom. Martin v. Ahrens, 47 S. 
Cts 591,02%4,U:S. 745,, 71 L.Ed. 1325]. 


N.Y.—In re Roeck’s Estate, 195 N.Y. 
S. 505, 119 Misc. 190 [refusing to foll 
Bradwell v. Weeks, 13 Johns. 1]. 


Pa.—In re Gregg’s Estate, 109 A. 
777, 266 Pa. 189 [cert den 40 S.Ct. 396, 
252 U.S. 588, 64 L.Ed. 730]. 


Va.—Stephen’s Heirs v. Swann, 9 
Leigh (36 Va.) 404; Marshall v. Con- 
rad, 5 Call (9 Va.) 364. 


77. In re Kielsmark’s Will, 177 N. 
W. 690, 188 Iowa 1378, 11 A.L.R. 156; 
In re Rahn’s Estate, 291 S.W. 120, 316 
Mo. 492, 51 A.L.R. 877 [cert den sub 
nom. Martin v. Ahrens, 47 S.Ct. 591, 
4? eS. 45, Ti rbd 1325] Intre 
Roeck’s Estate, 195 N.Y.S. 505, 119 
Misc. 190; In re Gregeg’s Hstate, 109 
A. 777, 266 Pa. 189 [cert den 40 S.Ct. 
396, 252 U.S. 588, 64 L.Ed. 730]. 

{a] Making of will is not act of 
trading, and cannot legitimately be 
brought within a statute, prohibiting 
trading with the enemy, which defines 
trading as paying or satisfying a debt 
or obligation, drawing, presenting, ac- 
cepting, or paying a negotiable in- 
strument or chose in action, entering 
into or performing a contract, agree- 
ment or obligation, buying or selling, 
lending or extending credit, dealing 
with, exchanging, transferring, trans- 
mitting, assigning, or otherwise dis- 
posing of any form of property, or 
having any form of business or com- 
mercial communication with an 
enemy. In re Kielsmark’s Will, 177 N. 
W. 690, 188 Iowa 1378, 11 A.L.R. 156. 

Statutes prohibiting trading with 
enemy in general see infra § 49. 

78. In re Kielsmark’s Will, 177 N. 
W. 690, 188 Iowa 1378, 11 A.L.R. 156. 

79. In re Kielsmark’s Will, 177 N. 
W. 690, 188 Iowa 1378, 11 A.L.R. 156. 

Suspension of judicial actions be- 
tween enemies in time of war general- 
ly see infra §§ 50-54, 


g0. The Panariellos, 84 L.J.P.D.& 
Adm. 140. 


“Trading with the enemy” statutes 
see infra § 49. 


81. Rex v. Snow, 23 Austr.C.L.R. 
PANO. 
82. U.S.—U.S. v. Sheldon, 2 Wheat. 


119) 4° Lebids 199% Ur Sex. earber,. 9 
Cranch 2438, 3 L.Ed. 719; The Joseph, 
8 Cranch 451, 3 L.Ed. 621 [aff 13 F.Cas. 
No. 7,533, 1 Gall. 5457; The Julia, 8 
Cranch 181, 3 L.Ed. 528; The Rapid, 
8 Cranch 155,.3 Likd. 520; , Mayer v 
Garvan, 278 EF. 27 [mod 270 F. 2291; 
The St. Lawrence, 21 F.Cas.No. 12,232, 
1 Gall. 467 [aff 8 Cranch 434, 3 L.Ed. 
615, and 9 Cranch 120, 3 L.Ed. 676]; 
Queyrouze v. U. S., 7 Ct.Cl. 402. 


Ark.—Rice v. Shook, 27 Ark. 137, 
11 Am.R. 783. 


Iowa.—In re Kielsmark’s Will, 177 
repel 690, 188 Iowa 1378, 11 A.L.R. 


La.—State v. Louisiana State Bank, 
20 La.Ann. 468, 477; Marchand v. 
Coyle, 18 La.Ann. 632. 

Mass.—Musson v. Fales, 
332. 

N.H.—Beach v. Kezar, 1 N.H. 184. 

N.Y.—Techt v. Hughes, 128 N.E. 
185, 229 N.Y. 222, 11 A.L.R. 166 [cert 
den 41 S.Ct. 14, 254 U.S. 643, 65 L.Ed. 


16 Mass. 


454]; . Griswold v. Waddington, 16 
Johns. 438. 
Va. s Adm’r v. Lumpkin’s 


Ex’x, 28 Gratt. (69 Va.) 832. 


Eng.—Jager v. Tolme & Runge, 
[1916] 1 K.B. 939; Barrick v. Buba, 
2 C.B.N‘S. 5638, 89 E.C.L. 568, 140 Re- 
print 536; The Panariellos, 85 L.J.P. 
D.&Adm. 112; Potts v. Bell, 8 T.R. 
548, 101 Reprint 1540. 


Ont.—Lampel v. Berger, 40 Ont.L. 
165, 38 Dom.L.R. 47, 12 Ont.W.N. 328. 


And see cases infra this note. 


[a] Trading with enemy by anyone 
within jurisdiction, whether enemy 
or friend, in aid of the enemy’s re- 
sources is illegal in time of war, since 
it tends to prolong the combat. *Techt 
v. Hughes, 128 N.E. 185, 229 N.Y. 222, 
11 ALR. 166 [cert den 41 S.Ct. 14, 
254 U.S. 643, 65 L.Ed. 454]. 


[b] Alien resident in belligerent 
state (1) may not trade with the 
enemy. Queyrouze v. U. S., 7 Ct.Cl. 
402; Techt v. Hughes, 128 N.E. 185, 
229 N.Y. 222, 11 A.L.R. 166 [cert den 
41 S.Ct. 14, 254 U.S. 648, 65 L.Ed. 454]. 
(2) The prohibition does not run 
against the alien as an incident of the 
disabilities of alienage, but runs 
against alien and citizen alike as an 
incident of the necessities of war. 
Techt v. Hughes, supra. 


{c] Trading with an enemy is not 
excused by the necessity of obtaining 
funds to pay the expenses of the ship, 
nor by the opinion of an American 
minister, expressed to the master, that 
by undertaking the voyage, he would 
violate no law of the United States. 
The Joseph, 8 Cranch (U.S.) 451, 3 L. 
re [aff 13 F.Cas. No. 7,533, 1 Gall. 

[d] Acts held to constitute trading 
with enemy.—(1) Transportation to 
a place declared to be in insurrection, 
notwithstanding such place was held 
by military forces of the established 
government. U.S. v. Gay’s Gold, 25 
F'.Cas.No. 15,194, 1 Woods 55 [aff 13 
Wall. 358, 20 L.Ed. 606]. (2) Trading 


recover its possession.*® 


[§ 47] D. Trade and Commercial Relations—1. 
Intercourse of a commercial nature be- 
tween residents of states which are at war with each 
other is frequently denominated “trading with the 
enemy,”®° and is what is comprehended by that 
By the laws of war, all such trading*? 
and all other commercial relations and communica- 
tion’? are forbidden while a state of war exists, un- 


or transportation under a license from 
the enemy. The Julia, 8 Cranch (U. 
S.) 181, 3 L.Ed. 528; Chappell & Stans- 
bury v. Wysham, 4 Harr.&J. (Md.) 
560; Converse v. Miller, 33 Tex. 216. 
(3) Exceeding the authority granted 
by a license. Walker v. U. S., 1 S.Ct. 
300, 106 U.S. 4138, 27 L.Ed. 166, 18 Ct. 
Cl 7553) Us.S. x. Tuanes Si wall: > Gaes)) 
U5, 19 .d. (455, 7 CtCly 97 [rev 27°C 
(Olle 1841; U. S. v. The Reform, 3 Wall. 
(U.S.) 617, 18 L.Ed. 105; Cones v. U. 
So. 8 Ct. Cl. 421. (4) Sending prop- 
erty to or from the enemy state fraud- 
ulently covered by the name of a 
neutral. The Rugen, 1 Wheat. (U.S.) 
62, 4 L.Ed. 37. (5) Proceeding to an 
enemy port for a cargo after knowl- 
edge of the war. The St. Lawrence, 
8 Cranch (U.S.) 434, 3 L.Ed. 615 [aff 
21 F.Cas.No. 12,232, 1 Gall. 467]; The 
Alexander, 1 F.Cas.No. 164, 1 Gall. 532 
{aff 8 Cranch 169, 3 L.Ed. 524]; The 


‘Joseph, 13 F.Cas.No. 7,538, 1 Gall. 545 


[aff 8 Cranch 451, 3 L.Ed. 621]. (6) 
Despatch of goods from a foreign port, 
after outbreak of war and with knowl- 
edge of it, for delivery as directed by 
an enemy firm and for their benefit. 
The Panariellos, 85 L.J.P.D.&Adm. 
112. (7) A shipment made during 
war by a citizen of one belligerent 
from an enemy’s port to his colonies. 
The Diana, 7 E.Cas.No: 3,876, 2 Gall. 
93. (8) Merchant ship with false 
papers. The Sally, 21 -B:Cas.No. 
12,258, 1 Gall. 401. (9) The shipping 
of a cargo from an enemy’s port, even 
in a neutral vessel. Psvosito v. Bow- 
den, 7 E.&B. 763, 90 E.C.L. 763, 119 Re- 
print 1430. 


fe] Acts not constituting trading 
with enemy.—(1) Trading with a 
neutral port, although the public 


enemy derives benefit thereby, unless 
such trade be carried on in connection 
with or subservient to hostile inter- 
ests and policy. The Liverpool 
Packet, 15 F.Cas.No. 8,406, 1 Gall. 513. 
(2) An otherwise lawful voyage of 
which the proceeds are to go to a 
citizen detained in the enemy’s coun- 
try. U.S. v. The Ariadne, 24 F.Cas. 
No, 14,465, Fish. Prize Cas. 32. [aft 2 
Wheat. 143, 4 L.Ed. 205]. 


83. U.S.—vU. S. v. Lapene, 17 Wall. 
601, 21 L.Ed. 683, 9 Ct.Cl. 31: Mont- 
somenrny (Ves. sS5e Lo. Walle 30 be souk 
L.Ed. 97, 8 Ct.Cl. 82; Mayer v. Gar- 
Van yz iSe Bsa 2) 4 ROG 12 TO eB Ewoe Ons 
Hart’s Adm’r v. U. S., 15. Ct.Cl, 414. 


Iowa.—In re Kielsmark’s Will, 177 
NN 600s u1 C8) Towa teased tA sare 
5 

Ky.—Hyatt v. James’ 
Bush 4638, 92 Am.D. 505. 

Mass.—Kershaw v. Kelsey, 100 
Mass. 561, 97 Am.D. 124, 1 Am.R. 142. 


Non vegans v. Boyce, 59 Barb. 


Mee ore v. Donohoe, 32 T.L.R. 


Adm’r, 2 


Austr.—Rex v. Snow, 23 Austr.C.L. 
Re 256: 


[a] Every kind of commercial 
dealing or intercourse, whether by 
transmission of money or of goods, or 
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less sanctioned by the authority of the government,§* 
or in the exercise of the rights of humanity.*® Soa 
citizen or subject of a belligerent state ordinarily 
cannot, after a declaration of war, remove goods or 
property belonging to him from the enemy’s coun- 
try, or go or send thereto for such purpose.*® A cit- 
izen or subject temporarily within the enemy’s coun- 
try at the outbreak of war is, however, entitled to a 
reasonable time to collect his effects or convert them 
into available funds, and withdraw them from the 
country,’ and such conversion or removal under 
such cireumstances does not constitute unlawful in- 
tercourse with the enemy;*® but it is otherwise 
where more than a reasonable time has elapsed.®® 
No recovery can be had for goods sold with knowl- 
edge that they are destined to the enemy,?° or for 
services rendered®? or sums advanced®? in aid of un- 
lawful commercial intercourse; and one of two or 
more persons engaged together in a prohibited trans- 
action cannot maintain a suit against another for 
an accounting of the profits thereof,®? nor is a prin- 
cipal entitled to recover from his agent moneys e¢ol- 
lected by the latter out of illegal transactions,°* ex- 
cept where such transactions were without the 
knowledge of the principal and in violation of his 
instructions to the agent.°° The mere fact, how- 
ever, that goods have been unlawfully brought from 
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Bday 2: 


[§§ 47-48 


enemy territory, or have been procured through un- 
lawful intercourse with the enemy, does not prevent 
their owner from maintaining an action for their 
wrongful conversion,®* or from recovering the pur- 
chase price from one to whom he has lawfully sold 
them,®* even though the arrangement between him 
and the enemy was such that he was only to pay the 
latter for the goods if and when he should resell 
them and obtain payment;°®* but where the purchase 
money for goods sold is destined for an enemy citi- 
zen or subject, it may be impounded until the termi- 
nation of war.®® An owner may recover the value 
of property which has been converted by another to 
his own use in intercourse with the enemy.t 


Forfeiture of goods. Property and goods involv- 
ed in unlawful transactions with the enemy are sub- 
ject to confiscation or forfeiture.” 


Trade between alien residents of a belligerent 
country, although they are citizens or subjects of the 
enemy state, is not prohibited in time of war as tend- 
ing to aid and comfort the enemy.*® 


[§ 48] 2. Under License. Provision has some- 
times been made by belligerent governments in time 
of war for granting to individual noncombatant citi- 
zens or subjects license or permission to trade with 
the enemy.* Such a license operates as protection to 


99. Lampel v. Berger, 40 Ont.L. 


orders for the delivery of either, be- 
tween two states at war, directly or 
indirectly, or through the interven- 
tion of third persons, or partnerships, 
or by contracts in any form looking to 
or involving such transmissions, is 
prohibited. U.S. v. Lavene, 17.Wall. 
(U.S.) 601, 21 L.Ed. 6838, 9 Ct.Cl. 31; 
Montgomery v. U. S., 15 Wall. (U.S.) 
395, 21 L.Ed. 97, 8 Ct.Cl. 82; Hyatt v. 
James’ Adm’r, 2 Bush (Ky.) 463, 92 
Am.D. 505; Kershaw v. Kelsey, 100 
Mass. 561, 97 Am.D. 124, 1 Am.R. 142. 


{b] Correspondence intended to 
conserve existing or promote future 
business relations.—One who takes 
part in correspondence with an enemy 
citizen or subject, intended to con- 
serve existing business relations or 
promote future relations, is guilty of 
trading with the enemy. Rex v. 
Snow, 23 Austr.C.L.R. 256. 


[ec] Ordering goods from neutral 
to be procured in enemy country.— 
Where a subject of a belligerent coun- 
try in time of war orders goods from 
a neutral firm, knowing that the lat- 
ter will have to get such goods from 
within the enemy country, such order- 
ing constitutes an unlawful attempt 
to trade with the enemy. Moss v. 
Donohoe, 32 T.L.R. 343. 


84. U.S. v. Norton, 97 U.S. 164, 24 
L.Ed. 907; Bond v. Moore, 93 U.S. 593, 
23 L.Ed. 983; Hamilton v. Dillin, 21 
Walle GUS), Ws, 22) btod. 538) 10) Ct; 
Cl. 78; The Julia, 8 Cranch (U.S.) 181, 
3 nd. 528: UO. S. v. The ‘Henry C. 
Homeyer, 26 F.Cas.No. 15,353, 2 Bond 
217. 


[a] Proclamation removing re- 
strictions on trade.—Where the presi- 
dent issues a proclamation or execu- 
tive order removing all restrictions 
upon trade and commercial inter- 
course with the enemy, such inter- 
course is not unlawful, although war 
continues to exist as a political fact 
until a later date. U.S. v. Norton, 97 
U.S. 164, 24 L.Ed. 907; Bond v. Moore, 
935U2S. 593% 23) Ld), 983, 


License to trade see infra § 48. 


prohibiting intercourse with enemy 
see supra § 44 

85. The Julia, 8 Cranch (U.S.) 181, 
3 L.Ed. 528. 

86. The Rapid, 8 Cranch (U.S.) 155, 
3 L.Ed. 520 [aff 20 F.Cas.No. 11,576, 
1 Gall. 2951; The St. Lawrence, 21 F. 
Cas.No, 12,232, 1 Gall. 467 [aff 8 
Cranch 434, 3 L.Ed. 615, and 9 Cranch 
120, 3 L.Ed. 676]. 


87. The John Gilpin, 13 F.Cas.No. 
7,344, Blatchf. Prize Cas. 661 [rev 13 
Bo ok 7,348, Blatchf. Prize Cas. 
291]. 


88. The Gray Jacket, 5 Wall. (U. 
S.) 342, 18 L.Ed. 646; Fifty-Two Bales 
of Cotton, 9 F.Cas.No. 4,785, Blatchf. 
Prize Cas. 644 [rev 9 F.Cas.No. 4,784, 
Blatchf. Prize Cas. 309]; Amory v. 
MTSE OXs 15 Johns. (N.Y.) 24, 8 Am. 


89. The St. Lawrence, 9 Cranch (U. 
S.) 120, 3 L.Ed. 676 (shipment eleven 
months after the outbreak of war held 
too late). 


90. Beach v. Kezar, 1 N.H. 184. 


91. Beach v. Kezar, supra; Chaun- 
cy v. Yeaton, 1 N.H. 151. 


92. Armstrong v. Toler, 11 Wheat. 
(U.S.) 258, 6 L.Ed. 468. 


93. Snell v. Dwight, 120 Mass. 9. 


eee Chauncy v. Yeaton, 1 N.H. 151, 


“A recovery is forbidden in this 
class of cases, not because any favor 
is felt for the defendant [agent]; but 
on account of the impurity of the sub- 
ject matter of the claim, and the pol- 
lution which soils the plaintiffs [prin- 
cipals] in connecting themselves with 
that subject matter.” Chauncy v. 
Yeaton, supra. 


95. Chappell & Stansbury v. Wy- 
sham, 4 Harr.&J. (Md.) 560. 


96. Charles v. McCune, 57 Mo. 166. 


97. Garrett v. Smith, 64 N.C. 93; 
Schmitz v. Van der Veen & Co., 84 
L.J.K.B. 861, f 


98. Schmitz v. Van der Veen & Co., 


Power of government to relax rules | supra. 


165, 88 Dom.L.R. 47, 12 Ont.W.N. 323. 
1. Chauncy v. Yeaton, 1 N.H. 151. 


2. The St. Lawrence, 21 F.Cas.No. 
12,232, 1 Gall. 467 [aff 8 Cranch 434, 
3 L.Ed. 615, and 9 Cranch 120, 3 L.Ed. 
676]; U. S. v. Gay’s Gold, 25 F.Cas. 
No. 15,194, 1 Woods 55 [aff 13 Wall. 
358, 20 L.Ed. 606]; The Joseph, 13 F. 
Cas.No. 7,533, 1 Gall. 545 [aff 8 Cranch 
451, 3 L.Ed. 621]; The Lord Welling- 
ton, 15 .F.Cas.No. 8,508, 2 Gall. 103; 
The Memphis, 16 F.Cas.No. 9,413, 
Blatchf. Prize Cas. 260 [aff 16 F.Cas. 
No. 9,414, Blatehf. Prize Cas. 656]; 
Charles v. McCune, 57 Mo. 166; Gar- 
rett v. Smith, 64 N.C. 93; The Pana- 
riellos, 85 L.J.P.D.&Adm. 112. 


Capture of vessels and goods see 
infra §§ 120-145. 


Seizure of contraband see infra §§ 
148-152. 

3. Kannengiesser v. Israelowitz, 
176 N.Y.S. 535, 107 Misc. 349. 


4 See statutory provisions; and 
cases infra this note, and notes 4-17. 


[a] License to bring or maintain 
action.—(1) A license to an ally of 
an enemy to prosecute an action on @ 
note given before the war, or to an at- 
torney to prosecute such a suit for an 
enemy or ally of enemy client, was 
not authorized by the Trading with 
the Enemy Act (Act Oct. 6, 1917 e€ 
106), § 5 (a), providing that the presi- 
dent might grant licenses to any per- 
son or class of persons to do business 
as provided in other sections of the 
act, particularly in view of § 7 (b), 
providing that nothing in the act 
should authorize the prosecution of 
any suit or action in any court with- 
in the United States by an enemy or 
ally of enemy, except that such enemy 
or ally of enemy might prosecute and 
maintain a suit or action so far as it 
should arise solely out of business: 
transacted within the United States 
under a license. Hungarian General 
Credit Bank v. Titus, 169 N.Y.S. 926, 
182 App.Div. 826. (2) Judicial ac- 
tions and remedies in general see in- 
fra §§ 50-54. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 48-49] 


the holder against the authority issuing it,5 within 
the scope of the permission granted by it and subject 


to its terms and conditions® as to 


the identity and status of the person to whom it is 
issued,’ the character of the vessel employed,® the 
goods involved,® the route to be pursued,!® and the 
time for which the license or permission.is grant- 
but the other belligerent may regard the 
holding of such license as good ground for condemna- 
A license operates prospective- 
ly only, and cannot validate a previous illegal trans- 
A license to buy goods from the enemy 
authorizes the holder to make purchases through an 
agent;'* but it does not authorize the purchase of 
property which has been declared forfeited or confis- 
The burden of proving license or permis- 
sion is on the licensee,!® but a license issued by the 


ed;11 
tion or forfeiture.!? 


action.!3 


eable.15 


5. Harmory v. Mitchell, 11 F.Cas. 
No. 6,082, 1 Blatchf. 549, 8 N.Y. Leg. 
Obs. 329) {aff 138 How. 115, 14 L.Ed. 
75]: U. S. v. The Henry C. Homeyer, 
26 F.Cas.No. 15,353, 2 Bond. 217; Fen- 
ton v. Pearson, 15 East 419, 104 Re- 
print 903; Usparicha v. Noble, 13 East 
332, 104 Reprint 398; The Jonge 
Frederick, Edw.Adm. 357, 165 Re- 
print 1137; Robinson v. Morris, 5 
Taunt. 720, 1 B.C.L. 369, 128 Reprint 
874. See to same effect The Madonna 
pene Gracie, 4 C.Rob. 195, 165 Reprint 
| 583. 

[a] Export license as protecting 
return of goods undisposed of.— 
Where a ship is granted a license for 
the carriage of goods from a domestic 
port to a specified destination, but the 
original purpose is defeated by the 
elements or by the act of the enemy, 
so that the goods remain undisposed 
of, and the ship is forced to return 
with the identical cargo, the original 

license is sufficient for the protection 

of ship and cargo, not only eundo but 
redeundo. The Jonge Frederick, Edw. 
Adm. 357, 165 Reprint 1137. 


i 6. See cases infra this note; 
notes 7-11. 


fa] Authority to impose condi. 
tions—Under the general war power 
of the United States, and although 
specific authority is not given by the 
constitution so to do, conditions may 
be imposed upon a license or permis- 
sion to trade or conduct commercial 
transactions with an enemy. Hamil- 
ton v. Dillin, 21 Wall. (U.S.) 73, 22 L. 
Ed. 528, 10 Ct.Cl. 78. 


Tb] License as strictissimi juris. 
—(1) A license er permission to 
trade with the enemy in time of war 
is strictissimi juris, and no person, 
act, or transaction is protected by it 
unless cléarly within the privilege 
granted. Atty.-Gen. v. Wilson, 3 Price 
431, 146 Reprint 311. See The Mag- 
nus, 1 C.Rob. 31, 165 Reprint 85 (ap- 
‘plying the rule). (2) “A license to 
trade with the enemy in time of war 
is said to be stricti juris. By this 
is meant, in its ordinary application, 
‘that the Ticense granted to the person, 
‘is to be construed strictly, as to the 
‘extent of the power granted to him by 
it; the objects in which he may trade; 
the person with whom he may deal; 
the times and circumstances in which 
he may exercise the power; the good 
faith on ‘his part in his use of it; the 
inability to transfer it to others or 
enable others to ‘trade under it.” 
Graham v. Merrill, 56 ‘Coldw. (Tenn.) 
622, 629. 

[c] Requiring payment of fee or 
‘bonus.—A fee or ‘bonus exacted for 
the privilege of engaging in trade 
or commercial intercourse with the 
enemy during time of war is not a tax, 


and 


| Reprint 1128; 


WAR 


such matters as my. 


but a condition precedent to the exer- 
cise of the privilege. Hamilton v. 
Dillin, 21 Wall. (U.S.) 738, 22 L.Ed. 
528, 10 Ct.Cl. 78, 

7. Grigg v. Scott, 4 Camnb. 339, 171 
Reprint 108; The Jonge Klassina, 5 
C.Rob. 297, 165 Reprint 782; Klingen- 
der v. Bond, 14 East 484, 104 Reprint 
687; Warin v. Scott, 4-Taunt. 605, 128 
Reprint 467. 


8. The Hoffnung, 2 C.Rob. 162, 165 
Reprint 275; Kensington vy. Inglis, 
8 East 278, 103 Reprint 346; The 
Bourse, Edw.Adm. 370. 165 Reprint 
1141; Atty.-Gen. v. Wilson, 3 Price 
431, 146 Reprint 311. 


9. The Vrow Cornelia, Edw.Adm. 
349, 165 Reprint 1134; Keir v. And- 
rade, 6 Taunt. 498. 1 E.C.L. 723, 128 
Siffkin v. Glover, 4 
Taunt. 717, 128 Reprint 512. 


10. The Minerva, Edw.Adm. 375, 
165 Reprint 1143; The Europa, Edw. 
Adm. 342, 165 Reprint 1132. 


11. The Sarah Maria, FEdw.Adm. 
361, 165 Reprint 1138; Williams v. 
Marshall, 7 Taunt. 468, 2 B.C.L. 451, 
129 Reprint 188; Effurth v. Smith, 5 
Taunt. 329, 1 E.C.L. 174, 128 Reprint 
716; Siffkin v. Glover, 4 Taunt. 717, 
128 Reprint 512. 


12. The Langdon Cheves, 4 Wheat. 
(U.S.) 103, 4 L.Ed. 525; The Cale- 
donian, 4 Wheat. (U.S.) 100, 4 L.Ed. 
523; Patton v. Nicholson, 3 Wheat. 
(U.S.) 204, 4 L.Ed. 371; The Ariadne, 
2 Wheat. (U.S.) 148, 4 L.Ed. 205; 
The Hiram, 1 Wheat. (U.S.) 440, 4 L. 
Ed. 131; 
444, 3 L.Ed. 619; The Aurora, 8 Cranch 
(U.S!) 203, 3 L.Ed. 536: The Julia, 8 
Cranch (U.S.) 181, 3 L.Ed. 528 [aff 14 
F.Cas.No. 7,575, 1 Gall. 5941; The 
Alliance, 1 F.Cas.No. 245, Blatchf. 
Prize Cas. 262 [rev on other grounds 
1 F.Cas.No. 246, Blatchf. Prize Cas. 
646, 10 F.Cas.No. 5,528. Blatchf. Prize 
Cas. 669]; The Anna, 1 F.Cas.No. 400, 
Blatchf. Prize Cas. 332; The Aurora, 
2 F.Cas.No. 660 faff 8 Cranch 203, 3 
L.Ed. 5367; The Gondar, 10 F.Cas.No. 
5,526, Blatchf. Prize Cas. 266 [rev on 
other grounds 10 F.Cas.No._ 5,527, 
Blatchf. Prize Cas. 649, 10 F.Cas.No. 
5,528, Blatchf. Prize Cas. 669]; The 
Saunders, 21 F.Cas.No. 12,372, 2 Gall. 
210; U.S. v. The Ariadne, 24 F.Cas. 
No. 14,465. Fish. Prize Cas, 32 [aff 2 
Wheat. 143, 4 L.Ed. 2051; U.S. v. The 
Gordon,; 25, H.Cas.No., 15,284a;. U.. S. 
v. The Matilda, 26 F.Cas.No. 15,741, 
Brunn.Col.Cas. 258, 5 Hughes 44; The 


Nancy, 27 Ct.Cl..99; The Betsey, 36 
(Oe ONE PATO Compare Coolidge v. 
Inglee, 13 Mass. 26 [error dism 2 


Wheat. (U.S.) 363, 4 L.Ed. 261] (hold- 
ing that a license issued by an enemy 
nation is not unlawful or improper 
to be held or used, in such sense that 
it cannot constitute valid considera- 


The Hiram, 8 Cranch (U.S.): 
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proper officer is to be presumed to be valid.*? 


[§ 49] 3. Statutes Prohibiting Trading with Ene- 
The authority of congress to declare unlawful 
trading with the enemy in time of war rests upon 
its war powers and is comprised therein.t® 
of any such statute is primarily to prevent assistance 
from reaching the enemy,?® and is not to prevent 
taking something from the enemy.?° 


Trading with the Enemy Act of 1917. 
called Trading with the Enemy Act passed at the 
time of the World War?! was enacted not only to 
weaken enemy countries but also to promote produc- 
tion in the United States of things useful for the 
effective prosecution of the war, 
erally construed to give effect to its purposes.2* The 
cessation of hostilities and reéstablishment of peace 


The aim 


The so 


22 


and was to be lib- 


tion for a promissory note). Rut see 
U. S. v. South Carolina, 27 F.Cas.No. 
16,360, Fish. Prize.Cas. 63 (holding 
that a United States vessel is not sub- 
ject to condemnation because it car- 
ries a special pass or Jicense from the 
enemy or the enemy’s agent). 

[a] Agent’s knowledge imputable 
to principal.— The agent’s knowledge 
that a license is held from the enemy 
is imputable to his principal, as re- 
gards forfeiture or confiscation, even 
though in fact the principal may be 
ignorant thereof. The: Hiram, of 
Wheat. (U.S.) 440, 4 L.Ed. 131. 


Trading or transportation under 
enemy’s license as unlawful inter- 
course see supra § 47 note 82 [d] (2). 


13. Millar v. U.'S., 8 Ct.Cl. 407%: 


14. Butler v. Manles, 9 Wall. (U. 
S.) 766, 19 L.Hd. 822. 


15. U. S. v. McKee, 26 F.Cas.No. 
ee [aff 8 Wall. (U.S.) 163, 19 L.Ed. 
329]. 


1G. Lacy & McGhee v. Sugarman, 
12 Heisk. (Tenn.) 354. 


17. U.S. v. Weed, 5 Wall. (U.S.) 62, 
18 L.Ed. 531. 


18. Salamandra Ins. Co. v. New 
Bee Life Ins. & Trust Co., 254 FE. 

Power of congress to make war see 
supra § 3. 


19. Lindenberger Cold Storage & 
Canning Co. v. J. Lindenberger, Inc., 
235 EY. 542. 


20. Lindenberger Cold Storage & 
Canning Co. v. J. Lindenberger, Inc., 
supra. 


21. Act October 6, 1917 ¢ 106 (40 U. 
S. St. at L. p 411, as amended by Act 
March 28, 1918 c 28 [40 U. S. St. at 
L. p 460], and the act of November 4, 
1918 [40 U. S. St. at L. p 1020], and 
other acts [Comp. St. § 3115%a et 
seq]). 

22. U. S. v. Chemical Foundation, 
1pe CRISS Ota BRS EO OSE DE Gal ibiDisk 


23. U. S. v. Chemical Foundation, 
Ine., supra. 


[a] Particular provisions con- 
strued.—(1) The ratification by a 
principal of acts of his agent, an 
enemy citizen or subject, pending war, 
was within Trading with the Hnemy 
Act § 2(e), defining the words “to 
trade” as meaning, in one sense, “Hn- 
ter into, carry on, complete, or per- 
form, any contract, agreement, or ob- 
ligation.” Mayer v. Garvan, 278 F. 27 
[mod 270 F. 229]. (2) Under Trad- 
ing with the Enemy Act § 3, providing 
that it shall be unlawful for any per- 
son “to send, or take out of, or bring 
into, or to attempt to send, or take 
out of, or bring into the United States, 


360. [67 C.J.] 


did not repeal or otherwise affect such act.?4 

The pohey of the 
United States during the Civil War prohibited all 
intercourse between the seceded states or their citi- 
zens and the outside world, so that all aid and com- 
fort might be cut off and the insurrection put down.”* 
By the act of congress of July 13, 


Non-intercourse Act of 1861. 


any letter or other writing or tangible 
form of communication, except in the 
regular course of the mail; and it 
shall be unlawful for any person to 
send, take, or transmit, or attempt to 
send, take, or transmit out of the 
United States any letter . gor 
other form of communication intended 
for or to be delivered, directly or in- 
directly, to an enemy or ally of an 
enemy,’ a person who attempted to 
bring into the United States in a 
secret manner, and not in the regular 
course of the mail, a letter from Eng- 
land is guilty of a violation of the act, 
although such letter was not intended 
for or to be delivered to an enemy 
or ally of an enemy; the semicolon 
breaks up the section into two parts, 
and the phrase ‘intended for .. . 
an enemy” in the second part does not 
apply to the first part of the section, 
so that the first part applies to every 
tangible communication, whether in- 
nocent or not, and whether intended 
for or delivered to a friendly or hos- 
tile person. Welsh v. U. S., 267 F. 819 
[mandamus den 41 S.Ct. 6, 254 U.S. 
607, 65 L.Ed. 4385, and cert den 41 S. 
Ct. 9, 254 U.S. 637, 65° L.Ed. 451]3.,U- 
S. v. Welsh, 250 F. 309. (3) Such § 3 
was violated by bringing into the 
United States a coupon representing 
interest on a bond issued by a foreign 
government, where such coupon had 
written or stamped on the back of it 
words which were extraneous to the 
coupon and in no sense any part there- 
of, and which might be a communica- 
tion of the sort the act was intended 
to prohibit or exclude. U.S. v. Van 
Werkhoven, 250 F. 311. (4) It was 
not, however, a violation of such § 3 
for one to bring into the United States 
a coupon gold note of an American 
corporation, which bore no communi- 
cations other than its proper printed 
contents, such gold note not being a 
“writing oer tangible form of com- 
munication’ in the sense in which 
such words are used in the act, for 
to hold otherwise would be to strain 
the meaning of the act and give it a 
rather absurd interpretation, in the 
end tending to defeat the purposes for 
which it was enacted. U. S. v. Van 
Werkhoven, supra. (5) Under Trad- 
ing with the Enemy Act § 4 (a), pro- 
viding that enemy insurance or rein- 
Surance companies doing business 
within the United States might apply 
to the president for a license to con- 
tinue to do business, and authorizing 
the president to enter an order grant- 
ing or refusing to grant such licenses 
for such periods and on such condi- 
tions as he should determine, consid- 
ered with the president’s proclamation 
of April 6, 1917, declaring that “branch 
establishments” of German insurance 
companies doing business in the 
United States should be authorized 
and permitted to continue the transac- 
tion of their business, German insur- 
ance companies of all classes were not 
thereby permitted to continue their 
business as if a state of war did not 
exist, but only such companies as had 
United States branches established 
pursuant to the laws of the various 
states and having assets in the United 
States deposited with insurance de- 
partments or in the hands of resident 
trustees for the protection of policy- 


WAR 


the loyal states 


1861,?° and the 


holders. Munich Reinsurance Co. v. 
First Reinsurance Co. of Hartford, 6 
¥F.(2d) 742 [aff 300 F. 345, and appeal 
dism 47 S.Ct. 458,273 U.S. 1666, 71) lL. 
Ed. 830]. (6) In view of the further 
provision of said § 4 (a), that, for a 
period of thirty days after the pas- 
sage of the act, it should be lawful 
for such enemy or ally of enemy com- 
pany to continue to do business in this 
country and for any person to trade 
with, from, for, on account of, on be- 
half of, or for the benefit of, such com- 
pany, communications by the Ameri- 
can agent of an enemy insurance com- 
pany with a foreign agent, relative to 
the business of the company, within 
thirty days after the passage of the 
act did not constitute a violation 
thereof. U. S. v. Meinel & Wempel, 
Inc... 256 Ey 39/6. 

24. Commercial Trust Co. of New 
Jersey v. Miller, 281 F. 804 [aff 275 F. 
841, and 43 S.Ct. 486, 262 U.S. 51, 67 
L.Ed. 858]. 


25. U.S. v. The Henry C. Homeyer, 
26 F'.Cas.No. 15,353, 2 Bond 217; Cantu 
v. Bennett, 39 Tex. 303; Whitis v. 
Polk, 36 Tex. 602. 


26. 12 U.S. St. at L. p 255. 

CA AOA OE IS tSis telicen brs 2) aly sp 

28:- Mitchell v. U. S., 21 Wall. (U. 
S.) 350, 22 I.Ed: 584, 10 Ct.Cl, 120; 
U. S. v. Grossmayer, 9 Wall. (U.S.) 
(U5 GRE U DKS EE 1 OK ONG AIO Be Sn 


One Hundred and Twenty-Nine Pack- 
ages, 27 F.Cas.No. 15,941; Perkins v. 
Rogers, 35 Ind. 124, 9 Am.R. 639; 
Woods v. Wilder, 43 N.Y. 164, 3 Am. 
Leftwich v. Clinton, 4 Lans. 
176; McStea v. Matthews, 3 
Daly (N.Y.) 349 [aff 50 N.Y. 166 (aff 
91 U.S. 7, 23 L.Ed. 188, motion den 20 
Wall. 646, 22 L.Ed. 448)]; State Bank 
v. Woodson, 5 Coldw. (Tenn.) 176. 
And see cases infra this note. 


[a] Prior to such proclamation, 
commercial intercourse between the 
citizens of the loyal and the disloyal 
states was not illegal. Speed v. Smith, 
22 F.Cas.No. 13,226; Leathers v. Com- 
mercial Ins. Co., 2 Bush (Ky.) 296, 
92 Am.D. 483; Graves v. Tillford, 2 
Duv. (Ky.) 108, 87 Am.D. 483. 


[b] What constituted violation.— 
(1) The nonintercourse act was vio- 
lated not only when a vessel actually 
sailed with the goods on board, but 
the moment the goods were started, 
even on land, toward the forbidden 
destination (U. S. v. One Hundred and 
Twenty-Nine Packages, 27 F.Cas.No. 
15,941); (2) but not by sailing of 
vessel, until she was outside the lim- 
its of the harbor of her port of de- 
parture (U. S. v. The George Darby, 
25 F.Cas.No: 15,200). 


[ec] Regulations of secretary of 
treasury.—The secretary of the treas- 
ury was authorized by the act to make 
rules with relation to commercial in- 
tercourse with the seceded _ states 
which were of a governmental char- 
acter and not subject to revision by 
the courts. Hughes v. Oaks, 52 Pa. 
39 


od. 


[d] Forfeiture of vessel engaging 
in trade.—Even after the termination 
of the prohibited voyage and the dis- 
charge of the contraband cargo a ves- 
sel engaging in trade with the seceded 
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proclamation of the president of August 16, 1861,°7 
all commercial intercourse between the citizens of 


and the inhabitants of the states 


declared to be in insurrection was interdicted and 
became unlawful,?® except to the extent it might be 
licensed by the president.?° 
of rebellign were invalid;?® and further business 


Contracts made in aid 


states was liable to forfeiture. U. S. 
vy. The Francis Hatch, 25 F.Cas.No. 
15,158. 


{e] Intention to use personally did 
not save an importation from being a 
violation of the nonintercourse acts. 
U. S. v. American Gold Coin, 24 F.Cas. 
No. 14,439, Woolw. 217. 


{f] Effect of military occupation. 
—wWalker v. U. S., 1 S.Ct. 300, 106 U. 
S. 413, 27 L.Ed. 166, 18 Ct.Cl. 755 faft 
12 Ct.Cl. 408]; Hamilton v. Dillin, 21 
Wall. (U.S.) 738, 22 T..Ed. 528, 10 Ct. 
Gi 73>. Desmare Veo Us Si10 CE CIS 
faft.93 U.S) 605, 23 Ed: 959, 12 €t 
CL261; ‘Cartwright. v. Uo Si;\8 Creer 
465; Furman & Searight v. U. S., 5 
Ct.Cl. 579; Shaw v. Carlile, 9 Heisk. 
(Tenn.) 594; State Bank v. Woodson, 
5 Coldw. (Tenn.) 176; Nelson v. Trigg, 
ou Lenn. Gacw ioe 


[g] Application of act to particu- 
lax localities —Haggard v. Conk- 
wright, 7 Bush (Ky.) 16, 3 Am.R. 297; 
Hawver v. Seibert, 4 W.Va. 586; 
Charles Winternitz & Sons v. Hyland, 
3 W.Va. 461. 


{h] Rights of alien neutrals under 
the act see Harrison v. U: S., 6 Ct.Cl. 
Sot 1a) Plane Va UneS-550) Cl. Cle latin. 
Philip Devot & Co. v. Marx, 19 La. 
Ann. 491. 


[i] Act was not applicable (1) to 
persons compelled to remain against 
their will within the enemy’s lines 
(Spain v. U. S., 5 Ct.Cl. 598; Foster 
v. Us) S.,1 5 Gt.Cl. 412); (2) inor: did) it 
prevent legal transactions between 
residents of different states of the 
Confederacy (Bond v. Owen, 7 Baxt. 
(Tenn.) 340) (3) or intercourse with 
the enemy by a nonresident alien 
(bar Planter v.68... 6) Ct-.Gl. sits 


29. McKee v. U. S., 8 Wall. (U.S.) 
163, 19 L.Ed. 329; The Ouachita Cot- 
ton, 6 Wall. (U.S.) 521, 18 I.Ed. 935; 
The Sea Lion v. U. S., 5 Wall. (U.S.) 
630, 18 L.Ed. 618; Hamilton v. Dillin, 
It WiCas Nor 5,979 [ati 21 VwWallso7sy 
22 T.. Wd. 5285) LOCECL TSI Os Save 
One Hundred Barrels of Cement, 27 
F.Cas.No. 15,945; Graham v. Merrill, 
5 Coldw. (Tenn.) 622. 

Trading under license in general 
see supra § 48. 

30. U.S.—Keith vy. Clark, 97 U. S. 
454, 24 L.Ed. 1071; Thomas v. Rich- 
mond, 12 Wall. 349, 20 L.Ed. 453; 
Hanaver vy. Doane, 12 Wall. 342, 20 Ll. 
Ed. 439; Confiscation Cases, & F.Cas. 
No. 3,097, 1 Woods 221 [rev on other 
grounds as to principal cases 20 Wall. 
92, 22 L.Ed. 320, 154 U.S. 596, 14 S.Ct. 
1212, 22 L.Ed. 326; 20 Wall, 115 note, 
22 L.Ed. 328; and aff as to inter- 
veners 20 Wall. 114 note, 22 L.Ed. 
3 Nordlinger vy. Vaiden, 18 F.Cas. 
No. 105296" Sprott wv.2 U.1S..832Ceer 
499 [aff 20 Wall. 459, 22 L.Ed. 371, 10 
CCI IAN: 

Ala.—Ware v. Jones, 61 Ala. 288. 


Ga.—Branch vy. Mechanics’ Bank, 52 
Ga. 525; Manufacturers’ Bank v. El- 
lis, 51 Ga. 154; Gullatt v. Thrasher, 
42 Ga. 429. 


Mass.—Stevenson v. 
Mass. 378. 

Miss.—New Orleans, ete., R. Co. v. 
State, 52 Miss. 877. 2 

Mo.—Carson v. Hunter, 46 Mo. 467, 
2 Am.R. 529. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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transactions in the nature of agencies*! and partner- 
ships*? were rendered illegal by the act. 
not in aid of rebellion, however, but for a legitimate 
purpose, although by an insurgent or insurgent body, 


were generally held valid.*® 


WAR 


Contracts 


excessive.®4 


Security against unlawful trading. Under a stat- 
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ute permitting reasonable security to be required 
that goods shall not be transported to such place 
or for such use as to give aid or comfort to the ene- 
my, a bond in double the value of the goods is not 


VIII. JUDICIAL ACTIONS AND REMEDIES AGAINST ENEMY CITIZEN OR. SUBJECT?® 


[§ 50] A. In Courts of Enemy’s Country*?°—1. In 
In time of war the right of a citizen or 
subject of a belligerent state to bring or maintain an 


General. 


N.C.—Cronly v. Hall, 67 N.C. 9, 12 
Am.R. 597. 

Tenn.—Conley v. Burson, 1 Heisk. 
145: Bank of Tennessee v. Woodson, 5 
Coldw. 176. 

Tex.—Roquemore vy. Alloway, 33 
Tex. 461; Algier v. Black, 32 Tex. 168. 


W.Va.—Wright y. Graham, 4 W. 
Va. 480. 

[a] One purchasing cotton of the 
Confederacy in violation: of the presi- 
dent’s proclamation, authorized by the 
act of July 138, 1861, could convey no 
valid title even to a foreign neutral, 
purchasing bona fide for value. The 
Ouachita Cotton, 6 Wall. (U.S.) 521, 
18 L.Ed. 935. 

31. U. S. v. Lapene, 17 Wall. (U. 
S.) 601, 21 L.Ed. 693, 9 Ct.Cl. 31 [rev 
GiPCE. Cl. SES! Montgomery v. SoH 
15 Wall. (US) 395, 21 L.Hd. 97, 8 Ct. 
Cl. 82 Patt 5-Ct.Cl.+ 6481; Quigley Vv. 
We Sea UseCuUCIS 867s fattet03) WIS, 595, 
26 L.ld. 524, 16 Ct:Cl. 637]; Craft v. 
Woe wll Ot. Cll Ss COMET NV. SUEMS., 
9 Ct.Cl. 431 [appeat dism 94 ee 258, 
Oa Tad. Mos iiseCramern vy. "Us Ss) (656t: 
els Sle Ensley Vs) Wa Se 6 Ct.Cl. 289 
{aff 9 Ct.Cl. THT Faulkner v. U. S., 
BL Ct. ClN61 25) 'C: H. McCormick & Bro. 
v. Arnspiger, 38 Tex. 569. 


32. Matthews v. MecStea, 91 U.S. 
7, 23 L.Ed. 188; Leftwich v. Clinton, 
4 Lans. (N.Y.) 176. 


33. U.S.—Briggs v. U. S., 12 S.Ct. 
391, 143 U.S. 346,36 L.Ed. 180, 27 Ct. 
Cl. 564 [rev 25 Ct.Cl. 126]; Coogan 
Val U.oS.7 CtECl.510-- Pollard vo U?‘S., 
4 Ct.Cl. 328 [aff 154 U.S. 577 appen- 
dix, 14 S.Ct. 1214, 19 L.Ed. 620]. 


Ga.—Atkinson v. Central Georgia 
Agricultural, etc., Co., 58 Ga. 227. 


Phy Sucseonmdas-y-oge y. Jeffries, 45 Miss. 
0. 


A N.C.—McKesson v. Jones, 66 N.C. 
58. 

Tenn.—Bond vy. Perkins, 4 Heisk. 
364. 


Tex.—House v. Soder, 36 Tex. 629; 
Kottwitz v. Alexander’s Representa- 
tives, 34 Tex. 689. 

And see cases infra this note. 

[a] Contracts for care of sick 
were valid. Selma v. Mullen, 46 Ala. 
411; Raynes’ Adm’r v. Smith, 2 Duv. 
(Ky.)' 430; Fottrell v. German, 5 
Coldw. (Tenn.) 580, 95 Am.D. 442. 


[b] As to a lease see Kershaw v. 
Kelsey, 100 Mass. 561, 97 Am.D. 124, 
i PAT Re 422 


[ec] As to transfer of a note see 
Morris & Blair v. Poillon, 50 Ala. 403. 


{d] Mere possibility that enemy 
would benefit by contract did not in- 
validate it. Walker v. Jeffries, 45 
Miss. 160. 

34. VOLS. vs Mora, 97 U.S./ 4133.24 
L.Ed. 1013. 

35. Cross references: 


[By Eustace W. Tomuinson] 


Actions: 

And remedies against cocitizen or 
subject in time of war see supra 
§ 36. 

To recover property of enemy from 
alien property custodian see infra 
Salley 

War as extending period for which 
judgment is lien see Judgments § 

O78. 


Suspension of statutes of limita- 
tion: 


During time of war see Limitations 
of Actions §§ 463-471. 

While party absent in military serv- 
ice see Limitations of Actions § 402. 


36. Capacity of aliens to sue in 
general see Aliens § 37. 

87. U.S.—The Oropa, 255 F. 132; 
Speidel v. N. Barstow Co., 243 F. 621; 
Stumpf v. A. Schreiber Brewing Co., 
242 F. 80; Plettenberg, Holthaus & 
Coe ve as 7, Kalmon & Co., 241 F. 605; 
Crawford v. The William Penn, 6 F. 
Cas.No. 3,372, Pet.C.C. 106; / Currie’ v- 
The Josiah Harthorn, 6 F.Cas.No. 3,- 
49la; Dorr v. Gibboney, 7 F.Cas.No. 
4,006, 3 Hughes 382; Elgee’s Adm’r v. 
Lovell, 8 F.Cas.No. 4,344, Woolw. 102; 
Jobnson vy. Thirteen Bales, ete, 13 F. 
Cas.No. 7,415, 2 Paine 639; Livingston 
v. Jordan, 15 F.Cas.No. 8,415, Chase 
454; Mumford v. Mumford, 17 F.Cas. 
No. 9,918, 1 Gall. 366. 

Cal.—Taylor v. Albion Lumber Co., 
168 P. 348, 350, 176 Cal. 347, L.R.A. 
1918B 185 [cit Cyc]. 

Fla.—Russ v. Mitchell, 11 Fla. 80. 


Ga.--Howes, Hyatt & Co. v. J. S. 
Chester & Co., 83 Ga. 89. 


Ill.—Seymour v. Bailey, 66 Ill. 288; 
Kristel v. Michigan Cent. R. Co., 213 
Ill.App. 518, 521 [quot Cyc]. 


Ind.~—Brooke y. Filer, 35 Ind. 402; 
Kneefel vy. Williams, 30 Ind. 1. 


Iowa.—Weiditschka  v. Supreme 
Tent of Knights of the Maccabees of 
the World, 170 N.W. 300, 175 N.W. 
835, 188 Iowa 183. 


La.—Held vy. Goldsmith, 96 So. 272, 
153 La. 598. 


Md.—Dorsey v. Thompson, 37 Md. 
25; Dorsey v. Dorsey, 30 Md. 522, 96 
Am.D. 633; Whelan v. Cook, 29 Md. 1. 

Mass.—Hutchinson vy. Brock, 11 
Mass. 119. 

Mich.—Mittelstadt v. Kelly, 168 N. 
W. 501, 202 Mich. 524. 

Neb.—Wirtele v. Grand Lodge, A. O. 
U. W., 196 N.W. 510, 111 Neb. 302. 


N.Y.—Burnside vy. Matthews, 54 N. 
Y.. 78; Sanderson v. Morgan, 39 N.Y. 
231, 6 Transcr.A. 308 [aff 25 How.Pr. 
144]; Cohn vy. James C. 
Co., 197 N.Y.S. 41, 203° App.Div. 453; 
Rothbarth y. Herzfeld, 167 N.Y.S. 199, 
179 App.Div. 865 [aff 119 N.E. 1075, 
223 N.Y. 578]; In re Kuntzsch’s Es- 
tate, 187 N.Y.S. 245, 114 Misc. 694; 
Waldes v. Basch, 179 N.Y.S. 713, 109 


Gismond &}| 


action against an enemy citizen or subject in the 
courts of the latter’s country,?? or to take or prose- 
eute an appeal from a judgment rendered against 


Misc. 306 [aff 181 N.Y.S. 958]; Panne 
v. Soler, 167 N.Y.S. 901, 101 Misc. 693; 
Nord Deutsche Ins. Co of Hamburg, 
Germany, v. John L. Dudley, Jr., Co., 
169) N-Y-S:, 303) [aft choos IN. Yes: aL 065 
183 App.Div. 887]; Bonneau vy. Dins- 
Mone, = Zo. LLOwW. Er soo | Dacksoneeve 
Decker, 11 Johns, 418; Bell v. Chap- 
man, 10 Johns. 183; Bradwell v. 
Weeks, 1 Johns.Ch. 206 [rev on other 
grounds 13 Johns. 1]. See Siemund v. 
Schmidt, 168 N.Y-S. 935 (recognizing 
the rule, but holding that, where a 
partnership composed of plaintiff, an 
American citizen, and one who, after- 
ward became an enemy of the United 
States, was dissolved in good faith be- 
fore the outbreak of war, plaintiff 
taking over all the assets and liabili- 
ties of the partnership in the United 
States, an action brought by plaintiff 
in wartime to recover money lent by 
the partnership before its dissolution 
will not be stayed on the ground that 
it is brought in behalf of or for the 
benefit of an alien enemy); Hamersley 
v. Lambert, 2 Johns.Ch. 508 (recog- 
nizing the rule). 

N.C.—Krachanake v. Acme_ Mfg. 
Co.,; 95) S.EX 851, 0175 N.C. 043 bia RA. 
1918E 801, Ann.Cas.1918E 340. 


Ohio.—Industrial Commission of 
Ohio v. Rotar, 179 N.E. 135, 124 Ohio 
St. 418 [aff 178 N.E. 208, 40 OhioApp. 
168]; Hirlinger v. Zander, 11 Ohio 
App. 207, 30 OhioC.A. 417; Hau v. 
Heilker, 21 OhioN.P.N.S. 257, 


Pa.—Arnold v. Ellison, 96 Pa.Su- 
per. 118; Zeliznik v. Lytle Coal Co., 
82 Pa.Super. 489; Wilcox v. Henry, 1 
Dall. 69, 1 L.Ed. 41. 


Tex.—Bishop v. Jones & Petty, 28 
Tex. 294; Galveston, H. & S. A. Ry. 
Co. v. Blankfield, (Civ.App.) 211 S.W. 
808. Compare Ozbolt v. Lumbermen’s 
Indemnity Exchange, (Civ.App.) 204 
S.W. 252 (holding that a proceeding 
will not be suspended or dismissed, 
on the ground that the persons prose- 
cuting it are alien enemies, merely be- 
cause they reside in enemy territory, 
where it does not appear that they are 
citizens or subjects of the enemy na- 
tion). 

W.Va.—Stephens v. 
Va. 2343 


Brown, 24 W. 
Sturm y. Fleming, 22 W.Va. 


404; Haymond v. Camden, 22 W.Va. 
180; Peerce v. Carskadon, 4 W.Va. 
234, 6 Am.R. 281 [rev on other 


Shee 16 Wall. (U.S.) 234, 21 L.Hd. 


Iing.—Rodriguez v. Speyer Broth- 
ers, [1919] A. C. 59; Porter v. Freud- 
enberg, [1915] 1 K:B.. 857; Robinson 
& Co. v. Continental Ins. Co. of Mann- 
heim; (i195. SKB. S555 yWolt we 
Carr; “Parker 7&5 Cor) 30) Bao. Ree t0Ne 
a ag Wilson v. Ragosine, 31 T.L. 

R. 264 (holding that, where a British 
subject and a German subject, in 
partnership in business in Germany, 
dissolved their partnership before the 
outbreak of war between Great Brit- 
ain and Germany, under an arrange- 
ment whereby the former took over 
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him in such an action before the outbreak of war,?® | is ordinarily suspended, but revives with the restor- 


all the assets and liabilities of the 
business except those in Germany and 
Austria, which the other partner took 
over, the British partner was entitled 
to sue in English courts upon a bill 
of exchange given to the firm before 
the war, and for goods sold by the 
firm before the war, as against de- 
fendant’s claim that the action is for 
the benefit of an enemy). 


B.C.—Newman v. Bradshaw, 22 B.C. 
420. 


Ont.—Luczycki v. Spanish River 
Pulp & Paper Mills Co., 34 Ont.L. 549, 
9 Ont.W.N. 136 [rev 8 Ont.W.N. 616]; 
Dangler v. Hollinger Gold Mines, 
Ltd., 34 Ont.l. 78, 8 Ont.W.N. 398; 
Dumenko v. Swift Canadian Co., Ltd., 
$2 Ont.L. 87, 7 Ont-W.N. 155; Bassi _v. 
Sullivan, 32 Ont.L. 14, 9 Ont. W.N. 
38, 26 Ont.W.R. 818. See Will P. 
White, Lid., v. T. Eaton Co., Ltd., 26 
Ont.L. 447, 10 Ont.W.N. 91 (recog- 
nizing the rule). 


Compare Lutz v. Van Heynigen 
Brokerage Co., 80 So. 72, 202 Ala. 234 
(holding that the court may in its 
discretion refuse to continue or sus- 
pend an action, at plaintiff’s request, 
merely because since the commence- 
ment of the action he has become an 
enemy); Posselt v. D’Espard, 100 A. 
893, 87 N.J.Eq. 571 (holding that, not- 
withstanding war between the United 
States and Germany, there was no ne- 
cessity to suspend a suit brought by 
a German stockholder of an American 
corporation and aiso in right of such 
corporation for the protecticn of its 
rights against the alleged attempts of 
defendant to wreck the corporation, 
no money decree being prayed for, 
particularly in view of the president’s 
proclamation distinguishing between 
our quarrel with the German govern- 
ment and the German people); Rev- 
entlow-Criminil v. Streamstown, 15 
Alta.L. 204 (holding that, where no- 
tice has been given to an enemy to 
remove or maintain a caveat, and he 
thereupon brings an action to sup- 
port it, defendant, having given him 
a notice to proceed, cannot thereafter 
deny his right to do so). 


[a] Reasons for rule.—(1) ‘The 
rule seems to have its origin in two 
considerations: Firstly, that the sub- 
ject of a country then at war with 
the King is in this country, unless he 
be here with the King’s permission, 
exlex, and that he cannot come into 
the King’s courts to sue any more 
than could an outlaw; and secondly, 
that the King’s courts will give no 
assistance to proceedings which, if 
successful, would lead to the enrich- 
ment of an alien enemy, and therefore 
would tend to provide his country 
with the.sinews of war. The rule is 
founded on public policy.” Rodriguez 
v. Speyer Brothers, [1919] A. C. 59, 
66. (2) “There are strong legal in- 
hibitions against the commencement 
or maintenance during the war of a 
suit or action by an alien enemy. 
aries The reason for this is that if 
the alien enemy through the action 
should recover property it might add 
to the resources of the power of which 
he is subject, then at war with this 
country, in whose court he seeks re- 
dress. This inhibition is, however, 
coextensive only with the war.” 
Hirlinger v. Zander, 30 OhioC.A. 417, 
419. (3) “To allow an alien enemy 
to sue or proceed during war in the 
civil courts of the King would be 
. . . to give to the enemy the ad- 
vantage of enforcing his rights by the 
assistance of the King with whom he 
is at war.’”’ Porter v. Freudenberg, 
[1916] 1 K.B. 857, 880. 


{b] Rule as founded in law of na- 
tions.—The rule that an enemy cannot 
sue in the courts of the country with 
which his country is belligerent is 
founded in the law of nations, and not 
in local or domestic law, and rests 
upon the principle that all citizens or 
subjects of nations at war are to be 
deemed enemies each to the others. 
Elgee’s Adm’r v. Lovell, 8 F.Cas.No. 
4,344, Woolw. 102. 


{c] Bfifect of Hague Convention.— 
The general rule that the right of an 
enemy citizen or Subject to sue in the 
courts of defendant’s. country is sus- 
pended in time of war is not abrogat- 
ed by the Hague Convention of 1907 
upon the Laws and Customs of War 
on Land, which in art 23 (h) c 1 of 
§ 2 of the Annex entitled “Regula- 
tions respecting the Laws and Cus- 
toms of War on Land,’”’ provides that 
it is particularly forbidden ‘To de- 
clare abolished, suspended, or inad- 
missible the right of the subjects of 
the hostile party to institute legal 
proceedings” (‘‘De déclarer éteints, 
Ssuspendus, ou non. recevables en 
justice les droits et actions des na- 
tionaux de la partie adverse’), es- 
pecially since the quoted article for- 
bids a declaration, whereas by exist- 
ing law the mere fact of war operates 
to suspend the enemy’s rights to sue, 
and since the quoted provision is plac- 
ed in a section headed ‘Hostilities,” 
in a chapter entitled ‘“‘The means of 
injuring the Enemy,” and the whole 
Annex is governed and controlled by 
the stipulation in art 1 that ‘“‘the con- 
tracting powers will issue to their 
armed forces instructions which shall 
be in conformity with” the regula- 
tions thereinafter prescribed, show- 
ing that such regulations including 
the quoted provision are intended to 
relate to the conduct of an army and 
its commander in the field. Porter v. 
Freudenberg, [1915] 1 K.B. 857. 


[d] That interests of nonenemy 
coplaintifé may be prejudiced by sus- 
pension because another coplaintiff is 
an alien enemy does not justify the 
court in failing to enforce the settled 
and established law. Rothbarth vy. 
Herzfeld, 167 N.Y.S. 199, 179 App.Div. 
865 [aff 119 N.E. 1075, 223 N.Y. 578). 


{e] Pending action is not to be dis- 
missed at the outbreak of war, but 
merely suspended by continuing it 
from term to term until the restora- 
tion of peace. The Oropa, 255 F. 132; 
Speidel v. N. Barstow Co., 243 F. 621; 
Plettenberg, Holthaus & Co. v. I. J. 
Kalmon & Co., 241 F. 605 [crit Howes, 
Hyatt & Co. v. J. S. Chester & Co., 
33 Ga. 89]; Taylor v. Albion Lumber 
Co., 168 P. 348, 176 Cal. 347, L.R.A. 
1918B 185; Weiditschka y. Supreme 
Tent of Knights of the Maccabees of 
the World, 170 N.W. 300, 175 N.W. 
835, 188 Iowa 183; Rothbarth v. Herz- 
feld, 167 N.Y.S. 199, 179 App.Div. 865 
[aff 119 N.E. 1075, 223 N.Y. 578]; Hir- 
linger v. Zander, 11 OhioApp. 207, 30 
OhioC.A. 417; Galveston, H. & S. A. 
Ry. Co. v. Blankfield, (Tex.Civ.App.) 
211 S.W. 808; Lueczycki v. Spanish 
River Pulp & Paper Mills Co., 34 Ont. 
L. 549, 9 Ont.W.N. 136 [rev 8 Ont. W. 
N. 616]. See Waldes v. Basch, 179 N. 
Y.S. 713, 109 Misc. 306 [aff 181 N.Y.S. 
958] (holding that the proper proce- 
dure is a motion to arrest the action 
pendente bello). 


{f] Action by fiduciary for benefit 
of enemies.—(1) An administrator of 
the estate of a deceased person can 
have no higher right than those for 
whom he brings an‘action, and so an 
administrator suing for damages for 


the wrongful death of his decedent 
cannot maintain an action during the 
pendency of war where the action is 
for the benefit of the parents of the 
decedent and they are alien enemies. 
Dangler v. Hollinger Gold Mines, Ltd., 
84 Ont.L. 78, 8 Ont.W.N. 398. See 
Galveston, H. & S. A. Ry. Co. v. Blank- 
field, (Tex.Civ.App.) 211 S.W. 808 (ap- 
parently recognizing the rule). (2) 
If the person beneficially interested in 
the subject matter of an action is an 
alien enemy, the action cannot be sup- 
ported in the name of his trustee, al- 
though the latter is not an enemy, 
any more than it could be in the name 
of such enemy himself. Crawford v. 
The William Penn, 6 F.Cas.No. 3,372, 
Pet.C.C. 106; Rothbarth vy. Herzfeld, 
167 N.Y.S. 199, 179 App.Div. 865 [aff 
119 Ni. 1075,). 223 N.Y. 578). See 
Hamersley vy. Lambert, 2 Johns.Ch. 
(N.Y.) 508 (apparently recognizing 
the rule). Contra Daubuz v. Mors- 
head, 6 Taunt. 332, 1 E.C.L. 639, 128 
Reprint 1062. (3) A proceeding by 
the Swiss consul, in charge of German 
interests, in behalf of an alleged 
widow who is a German citizen and 
resident of Germany, cannot be main- 
tained during the existence of war 
with Germany, but must be stayed un- 
til peace is formally declared. In re 
Kuntzsch’s Estate, 187 N.Y.S. 245, 114 
Mise. 694. 


[g] Proceeding for appointment of 
administrator so action may be 
brought for enemy’s benefit.—(1) The 
rule that the existence of war pre- 
vents a citizen of one of the bellig- 
erents from prosecuting a_ suit 
against a citizen of the other in the 
courts of the latter country applies 
to a proceeding by an enemy for the 
appointment of an administrator of 
the estate of a decedent, where the de- 
ceased left no property in the juris- 
diction and the appointment of an ad- 
ministrator is sought in order that he 
may bring a suit for damages against 
a third person for the benefit of the 
enemy citizen as his heir. Galveston, 
H. & S. A. Ry. Co. v. Blankfield, (Tex. 
Civ.App.) 211 S.W. 808. (2) Action by 
administrator for benefit of enemy as 
barred or suspended in time of war 
see supra this note [f] (1). 


[hj Enemy residing in neutral 
country (1) is not by reason of such 


residence authorized to sue in the 
courts of the hostile state. Newman 
v. Bradshaw, 22 B.C. 420. (2) Citi- 


zen or subject of enemy state as 
“enemy” in whatever country he may 
reside see supra § 37. 


{i] Fact that plaintiff has taken 
oath prescribed by amnesty procia- 
mation (1) does not entitle him to sue, 
at least in the absence of a showing 
that since taking it he has become a 
loyal citizen, and is under no disabil- 
ity as to residence. Elgee’s Adm’r v. 
Lovell, 8 F.Cas.No. 4,344, Woolw. 102. 
Ge Amnesty in general see infra § 


Suspension of pericd of limitation 
nee Limitations of Actions §§ 463- 


38. Porter v. Freudenberg, [1915] 
1 K.B. 857. See Actien Gesellschaft 
fiir Anilin Fabrikation in Berlin vy. 
Levinstein, 84 L.J.Ch. 842 (where a 
pending appeal was suspended until 
the conclusion of war). Compare Su- 
perior & Pittsburg Copper Co. v: Davi- 
dovich, 171 P. 127, 19 Ariz. 402 (hold- 
ing that plaintiff's capacity to sue is 
not affected by a change in his status 
from alien friend to alien enemy after 
an appeal by defendant has been per- 
fected). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ation of peace.*® Exceptions to the rule of suspen- 
sion, however, have been recognized in eases of ac- 
tions for repairs and advances to a cartel vessel,*® 
and actions relating to ransom, exchange of prison- 
ers, and other transactions sanctioned by the laws 
of war,*! and the rule does not apply in the case of 
citizens or subjects of an enemy state who reside 
within defendant’s country under a license or per- 
mission of the government thereof, or have acquired 
the status of alien friends,*? or with whom trade has 
Moreover, it has been held that 
there should be no suspension merely because one 
of two or more parties plaintiff is an enemy citizen 
or subject, where he is a merely nominal party with- 


been licensed.*% 


WAR 


plaintiff.4® 


out substantial interest in or control over the ac- 


39. Ky.—Johnson v. Harrison, Litt. 
Sel. Cas. 22%. 

La.—Held v. Goldsmith, 96 So. 272, 
153; La. 598. 

Mass.—Levine vy. Taylor, 12 Mass. 8. 

N.Y.—Jackson v. Decker, 11 Johns. 
418. See Hamersley v. Lambert, 2 
Johns.Ch. 508 (holding that the dis- 


ability of an enemy to sue during war, 


is temporary only, and that an action 
not abated during time of war can- 
not be abated after the termination of 
war on account of plaintiff’s former 
enemy character). 

N.C.—Cruden’s Ex’rs v. Neale, 2 
N.C. 338. 

Ohio.—Industrial Commission of 
Ohio v. Rotar, 179 N.H. 135, 124 Ohio 
ree [aff 178 N.E. 208, 40 OhioApp. 
1 : 

Pa.—Arnold y. Ellison, 96 Pa.Super. 
118; Zeliznik v. Lytle Coal Co., 82 
Pa.Super. 489. 

49. Crawford v. The William Penn, 
6 F.Cas.No. 8,372, Pet.C.C. 106. 

41. Society for Propagation of 
Gospel v. Wheeler, 22 F.Cas.No. 13,- 
156, 2 Gall. 105; Bishop v. Jones & 
Petty, 28 Tex. 294; Sparenburgh v. 
Bannatyne, 1 B.&P. 163, 126 Reprint 
837, 2 Esp. 581, 170 Reprint 462; Wells 
v. Williams, 1 Ld.Raym. 282, 91 Re- 
print 1086. 

42. U.S.—Speidel v. N. Barstow Co., 
243 EF. 621; Otteridge v. Thompson, 
18 F.Cas.No. 10,618, 2 CranchC.C. 108. 


Mich.—Mittelstadt v. Kelly, 168 N. 
W. 501, 202 Mich. 524. } 

N.J.—Heiler v. Goodman’s Motor 
Express Van & Storage Co., 105 A. 
233, 92 N.J.Law 415, 3 A.L.R. 336. 

N.Y.—Arndt-Ober v. Metropolitan 
Opera Co., 169 N.Y.S. 944, 182 App. 
Div. 513 [mod 169 N.Y.S. 304, 102 
Mise. 320]; Fritz Schultz, Jr., Co. 
v. Raimes & Co., 164 N.Y.S. 454, 99 
Misc. 626 [aff 166 N.Y.S. 567, 100 Misc. 
697]; Clark v. Morey, 10 Johns. 69. 

N.C.—Krachanake v. Acme Mfg. Co., 
95 S.E. 851, 175 N.C. 435, L.R.A.1918E 
801, Ann.Cas.1918E 340. 

Ohio.—Nyitray v. 27 
OhioC.A. 545. 

Wash.—State v. Darwin, 173 P. 29, 
102 Wash. 402, L.R.A.1918F 1012. 

W.Va.—Barna v. Gleason Coal & 
Coke Co., 98 S.E. 158, 838 W.Va. 216. 

Eng.—Schaffenius Vv. Goldberg, 
[1916] 1 K.B. 284; Porter v. Freuden- 
berg, [1915] 1 K.B. 857; Princess 
Thurn and Taxis v. Moffitt, [1915] 1 
Ch. 58; Wells v. Williams, 1 Salk. 
46, 91 Reprint 45. 

B.c.—Newman v. Bradshaw, 22 B. 
Cc. 420; Topay v. Crow’s Nest Pass 
Coal Co., 20 B.C. 235. 

Man.—Pescovitch v. Western Cana- 
da Flour Mills Co., Ltd., 24 Man. 783. 

Ont.—Kristo v. Hollinger Consoli- 


McAlonan, 


dated Gold Mines, Ltd., 41 Ont.L. 51; 
Bassi v. Sullivan, 32 Ont.L. 14, 9 Ont. 
W.N. 38, 26 Ont.W.R. 813; Oskey v. 
Kingston, 7 Ont.W.N. 251. 


“Tf an alien enemy comes hither 
{the hostile state] sub salvo conduc- 
tu, he may maintain an action; if an 
alien . . . [enemy] comes hither in 
time of peace, per licentiam domini 
Resis . . . and lives here sub pro- 
tectione, and a war afterwards begins 
between the two nations, he may 
maintain an action; for suing is but 
a consequential right of protection.” 
Wells v. Williams, 1 Salk. 46, 91 Re- 
print 45 [quot Kristo v. Hollinger 
Consolidated Gold Mines, Ltd., supra]. 


“The test . . of the right to sue, 
which has been universally adopted, 
is residence, and not nationality, 
where the alien enemy is and not 
what he is.” Krachanake v. Acme 
Mis. .Co., 95) SS... 851,, 852, 175° N.C. 
ae L.R.A.1918E 801, Ann.Cas.1918E 

[a] Under treaty between Prussia 
and United States negotiated and 
adopted in 1799 (8 U. S. St. at L. p 
162), and reaffirmed by the treaty of 
1328 (8 U. S. St. at L. p 378), which 
provides in Art XXIII that “if war 
should arise between the two con- 
tracting parties, the merchants of 
either country, then residing in the 
other, shall be allowed to remain nine 
months, to collect their debts and set- 
tle their affairs, and may depart free- 
ly carrying off all their effects,” etc., 
and, in Art XXIV, “it is declared, that 
neither the pretense, that war dis- 
solves all treaties, nor any other 
whatever shall be considered as an- 
nulling or suspending this and the 
next preceding article; but on the 
contrary that the state of war is pre- 
cisely that for which they are pro- 
vided, and during which they are to be 
as sacredly observed as the most ac- 
knowledged articles in the law of na- 
ture and nations,’ alien enemies of 
German nationality have the right, 
notwithstanding the existence of war 
with Germany, to collect their debts 
by whatever process or remedy the 
United States or its several states or 
territories afford, and so may main- 
tain an action for that purpose. Fritz 
Schultz, Jr., Co. v. Raimes & Co., 164 
N.Y.S. 454, 99 Misc. 626 [aff 166 N.Y. 
S. 567, 100 Misc. 697]. 


[b] Internment of alien enemy (1) 
previously licensed to remain in the 
country under an alien registration 
statute, as a civilian prisoner of war 
does not operate as a revocation of 


such license and so does not prevent 
him from maintaining an action 


against a citizen or subject of the in- 
terning country in its courts. Schaf- 
fenius v. Goldberg, [1916] 1 K.B. 284 
[overr contrary dictum in Rex v. Su- 
perintendent of Vine St. Police Sta- 
tion, [1916] 1 K.B. 268]. (2) Licens- 
ing and internment of alien enemies, 
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tion;4* nor is an action by an alien enemy as next 
friend of an infant nonenemy barred or suspended 
by. reason of his enemy character, since he is not a 
real party to the proceeding, but an officer appoint- 
ed by the court to protect the interest of the real 


[§ 51] 2. Enemy Status of Plaintiff as Defense— 
a. Pleading. ‘The defense that plaintiff in an action 
brought or pending in time of war is an enemy citi- 
zen or subject must, according to some authorities, 
be specially pleaded, and otherwise will be deemed 
waived;*® but there is also authority, to the contra- 
ry, that it may be availed of by suggestion to the 
court at any time.47 Where pleaded, it may be set 


and rights generally see supra § 38. 

Alien friends see Aliens § 2 text 
and note 9. 

Aliens specially permitted, or com- 
morant, in enemy’s country see Aliens 
§ 2 text and note 14. 

43. U. S. v. One Hundred Barrels 
of Cement, 27 F.Cas.No. 15,945; Gar- 
danier v. Celada, 207 P. 875, 24 Ariz. 
185. 


Trading under 
war see supra § 


44. Hoskins & Hughes v. Gentry, 
2 Duv. (Ky.) 285; Rodriguez v. Speyer 
Brothers, [1919] A. G 59. 


45. Krachanake v. Acme Mfg. Co., 
95 S.E. 851, 175 N.C. 435, L.R.A.1918E 
801, Ann.Cas.1918E 340. a 


‘ [a] Any money recovered will be 
in charge of guardian appointed for 
the infant by the courts of the juris- 
diction in which the action is brought, 
so that it cannot be removed from the 
jurisdiction without the consent of 
the court, and the danger of its being 
used to strengthen the hands of the 
enemy is accordingly entirely remov- 
ed. Krachanake v. Acme Mfg. Co., 95 
S.Bi 851), .175 N.C. .435, TL RAIL OLS 
801, Ann.Cas.1918E 340. 

Next friend as party to action 
Sele by him in general see Next 

46. U.S.—Society for Propagation 
of Gospel v. Wheeler, 22 F.Cas.No. 
13,156, 2 Gall. 105. 
etre tat v. Thompson, 37 Md. 


license in time of 
48. 


Fe ypu alba Sea v. Toler, 21 Minn. 


N.J.—Heiler v. Goodman’s Motor 
Express Van & Storage Co., 105 A. 
233, 92 N.J.Law 415, 3 A.L.R. 336. 


N.Y.—Burnside v. Matthews, 54 N. 
Y. 78. Compare Jackson v. Decker, 
11 Johns. 418 (holding the general is- 
sue in ejectment puts in issue the 
right of the lessors to-:make a demise 
for the purpose of maintaining the 
ejectment, and so evidence of their 
enemy character can be given under 
the general issue, since alien enemies 
are incapable of making a valid de- 
mise). 

W.Va.—Barna v. Gleason Coal & 
Coke Co., 98 S.E. 158, 883 W.Va. 216. 


See to same effect Kristel v. Michi- 
gan Cent. R. Co., 213 Ill.App. 518. 


47. Galveston, H. & S. A. Ry. Co. 
v. Blankfield, (Tex.Civ.App.) 211 S.w. 
808. See Rothbarth v. Herzfeld, 167 
N.Y.S. 199, 179 App.Div. 865 [aff 119 
N.E. 1075, 223 N.Y. 578] (holding that 
the issue of plaintiff's enemy charac- 
ter is not necessarily to be raised by 
pleading and determined upon a trial 
in the same manner as all other is- 
sues are tried, but that the court may 
act summarily, and suspend the fur- 
ther prosecution of an action, upon 
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up either in bar or in abatement,*® although the lat- 
The plea must aver 
plaintiff’s enemy character, or adherence to the ene- 
my,°° and that he has not the license of the govern- 
ment to remain in the country,®+ but need not aver 
that he resides in the enemy’s country.®? 


{§ 52] b. Burden of Proof. The burden of proof 
is upon defendant, in an action brought or pending 
in time of war, to show the enemy status of plain- 
tiff, and not upon plaintiff to prove his innocence.** 


[§ 53] B. In Courts of Plaintiff’s Country.°+ 
has frequently been laid down as a general rule that 
an action may be brought and maintained against 


ter is ordinarily more ‘proper.*® 


its being established to its satisfac- 
tion, by affidavit or otherwise, that 
the action is being prosecuted by an 
alien enemy). ‘ 

48. Langdon vy. Potter, 11 Mass. 
313; Hutchinson v. Brock, 11 Mass. 
119; Ainslie v. Martin, 9 Mass. 454; 
Jackson v. Decker, 11 Johns. (N.Y.) 
418; Bell v. Chapman, 10 Johns. (N. 
WG) BESS 

49. Hutchinson v. Brock, 11 Mass. 
119; Bell v. Chapman, 10 Johns. (N. 
Y.) 183. 

Pending suit as merely suspended 
and not dismissed on account of plain- 
Rate ‘obing status see supra § 50 note 

me pede 


50. Russel v. Skipworth, 6 Binn. 
(Pa.) 241. 
_ 51. Bagwell v. Babe, 1 Rand. (22 
Va.) 272. 

52. Russel v. Skipworth, 6 Binn. 
(Pa.) 241. 

53. Pescovitch v. Western Canada 


Flour Mills Co., Ltd., 24 Man. 783. 
Compare Panne v. Soler, 167 N.Y.S. 
901, 101 Misc. 693 (holding it proper, 
on motion made by defendant, to re- 
quire plaintiff to state under oath 
whether he was an alien enemy). 

54. Capacity of aliens to be sued 
in general see Aliens § 42. 

55. U.S.—Watts, Watts & Co. v. 
Unione Austriaca Di Navigazione, 39 
S Ota 2480.59.19, 00 Mas 1003; AG 
L.R. 823 [rev 229 F. 136]; Master- 
son v. Howard, 18 Wall. 99, 21 L.Ed. 
764; McVeigh v. U. S., 11 Wall. 259; 
The Kaiser Wilhelm II, 246 F. 786, 159 
C.C.A. 88, L..R.A.1918C 795 [rev 230 F. 
717]; Cocks v. Izard, 5 F.Cas.No. 2,- 
934. Compare Kuhnhold y. Nether- 
lands-American Steam Nav. Co., 264 
F. 320 (holding it proper to dismiss a 
libel, as against an enemy corpora- 
tion which did not appear and defend, 
but without prejudice to libelant’s 
rights against it). 

Fla.—Russ v. Mitchell, 11 Fla. 80. 


Iil.—Chapman v. Northern Trust 
Cone L2 ONE oO, e496) Lil, opps LouAs, 
L.R. 568; Seymour v. Bailey, 66 Il. 
288; Chapman vy. Northern Trust Co., 
219 Ill.App. 492 [aff 129 N.E. 836, 296 
ERS Dono Ant. bt. 05 ]e 

Md.—Dorsey v. Thompson, 37 Ma. 
25; Dorsey v. Dorsey, 30 Md. 522, 96 
Am.D. 633; Dorsey v. Kyle, 30 Md. 
512, 96 Am.D. 617. 

Mass.—Riddell v. Fuhrman, 123 N. 
E. 237, 233 Mass. 69. 

Mo.—De Jarnette y. De Giverville, 
56 Mo. 440. 

Eng.—Porter v. Freudenberg, [1915] 
1 K.B. 857; Robinson & Co. v. Con- 
tinental Ins. Co. of Mannheim, [1915] 
1 K.B. 155 [disappr contrary dictum 
in Janson vy. Driefontein Consolidat- 
ed Mines, Ltd., [1902] A.C. 484]. 


B.C.—Rydstrom y. Krom, 21 B.C. 


WAR 


ute.°? 


It 


254, 


fa] Basis of rule—‘“To allow an 
alien enemy to sue or proceed during 
war in the civil courts of the King 
would be . . . to give to the enemy 
the advantage of enforcing his rights 
by the assistance of the King with 
whom he is at war. But to allow the 
alien enemy to be sued or proceeded 
against during war is to permit sub- 
jects of the King or alien friends to 
enforce their rights with the assist- 
ance of the King against the enemy. 
Prima facie there seems no possible 
reason why our law should decree an 
immunity during hostilities to the 
alien enemy against the payment of 
just debts or demands due to British 
or neutral subjects. The rule of law 
suspending the alien enemy’s right of 
action is based upon public policy, but 
no considerations of public policy are 
apparent which would justify pre- 
venting the enforcement by a British 
or neutral subject against the enemy. 
Sinks ‘To hold that a subject’s right 
of suit is suspended against an alien 
enemy is to injure a British subject 
and to favour an alien enemy and to 
defeat the object and reason of the 
suspensory rule.’ In our judgment 
the effect would be to convert that 
which during war is a disability, im- 
posed upon the alien enemy because 
of his hostile character, into a relief 
to him during war from the discharge 
of his liabilities to a British subject.” 
Porter v. Freudenberg, [1915] 1 K.B. 
857, 880 [quot Robinson & Co. v. Con- 
tinental Ins. Co. of Mannheim, [1915] 
RB Selb, abo 5) 


{b] Hague Convention of 1907, 
which in § 2, “Hostilities,” ¢ 1 art 
23(h), provides that it is “expressly 
forbidden . . . to declare abolished, 
suspended, or inadmissible in a court 
of law the rights and actions of the 
nationals of the hostile party,” in no 
way prevents an enemy alien from be- 
ing held and treated as respondent or 
defendant. Riddell v. Fuhrman, 123 
N.E. 237, 283 Mass. 69. 


56. Washington University Vv. 
Finch, 18 Wall. (U.S.) 106, 21 L.Ed. 
818; Johns vy. Slack, 13 F.Cas.No. 7,- 
3863, 2 Hughes 467; Seymour v. Bailey, 
66 Ill. 288; Willard v. Boggs, 56 Ill. 
163; Mixer v. Sibley, 53 Ill. 61; Hep- 
burn’s Case, 3 Bland (Md.) 95; Black 
v. Gregg, 58 Mo. 565; De Jarnette v. 
De Giverville, 56 Mo. 


57. Actions against nonresidents 
in general: 


Jurisdiction see Courts § 85. 
Process see Process §§ 109, 110. 


58. McVeigh v. U. S., 11 Wall. (U. 
S.) 259; Chapman y. Northern Trust 
Coy P29 NES 367 296 Tllssb Sail Att: 
R. 568; Seymour v. Bailey, 66 Ill. 288; 
Dorsey v. Thompson, 37 Md. 25; Dor- 
sey v. Dorsey, 96 Am.D. 633, 30 Md. 
522. 
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any enemy citizen or subject in the courts of plain- 
.tiff’s country notwithstanding the existence of war,” 
and that a judgment rendered in such an action is 
operative to the extent that the court has jurisdic- 
tion over defendant’s person or property,°® the usual 
rules respecting nonresident defendants’* being held 
applicable,°* except as otherwise provided by stat- 
From this rule it is held to follow that in 
any such action the enemy defendant is entitled to 
appear and defend,*® either in person or by coun- 
sel,®1 and that he may take all such steps as may be 
necessary for the proper presentation of his de- 
fense,®? or, as it has been expressed, he has the right 
to use all the means and appliances of defense,** 


59. See statutory provisions; and 
In re Pommer’s Estate, 177 N.Y.S. 746, 
108 Mise. 491. 

[a] Sending process to alien prop- 
erty custodian.—Under a statute pro- 
viding that an order for the service of 
citation from a surrogate’s court by 
publication must direct that a copy 
of the citation be mailed to the per- 
son to be served, except that the order 
may dispense with such mailing to 
persons within a country with which 
the United States is at war, in which 
case the court shall direct that the 
citation be mailed in behalf of such 
persons to such officer as may have 
been appointed by the president to 
take possession of the property of 
alien enemies, a decree cannot be en- 
tered in a proceeding in the surro- 
gate’s court until a copy of the cita- 
tion has been mailed to the alien prop- 
erty custodian. In re Pommer’s Es- 
tate, 177 N.Y.S. 746, 108 Misc. 491. 


60. Russ v. Mitchell, 11 Fla. 80; 
Compagnie Universelle de Telegraphie 
et de Telephonie Sans Fil v. United 
States Service Corporation, 95 A. 187, 
84 N.J.Eq. 604 [aff 96 A. 292, 85 N.J. 
Eq. 601]; Porter v. Freudenberg, 
[1915] 1 K.B. 857; Robinson & Co. v. 
Continental Ins. Co. of Mannheim, 
[1915] 1 K.B. 155, 161; Rydstrom v. 
Krom, 21 B.C. 254. 


“There is no rule of common law 
which suspends an action in which an 
alien enemy is defendant, and no rule 
of common law which prevents his 
appearing and conducting his de- 
fence.” Robinson & Co. v. Continen- 
tal Ins. Co. of Mannheim, supra. 


61. Russ v. Mitchell, 11 Fla. 80; 
Robinson & Co. v. Continental Ins. 
Co. of Mannheim, [1915] 1 K.B. 155. 


[a] Employment of attorney as 
forbidden commercial transaction.— 
(1) The employment by an enemy de- 
fendant of an attorney to represent 
him in the courts of the hostile state, 
or the appearance of such attorney 
for such defendant, is not a commer- 
cial transaction within the meaning 
of the rule interdicting all commer- 
cial transactions with the enemy in 
time of war. Russ y. Mitchell, 11 
Fla. 80. (2) Commercial transac- 
tions with enemy in wartime in gen- 
eral see supra §§ 47-49. 


62. Porter v. Freudenberg, [1915] 
Ly KB Soi. 


63. McVeigh v. U. S., 11 Wall. (U. 
S:) 259, 20° Isbd. "805 Seymour ve 
Bailey, 66 Ill. 288; Rau v. Rowe, 213 
S.W. 226, 184 Ky. 841; Fronkling v. 
Berry, 88 So. 331, 125 Mass. 763. 


[a]. Proceedings to recover prop- 
erty distrained.—A proceeding to re- 
cover property which has been seized 
under a distress for rent is essentially 
defensive in its nature, and an alien 
enemy, whose property has been seiz- 
ed under a distress for rent, may main- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 53-55] 


although he cannot prosecute a counterclaim.®* Sim- 
ilarly, if, when so sued, judgment proceeds against 
him, the appellate courts must be regarded as as 
much open to him as to any other defendant.°> It 
has been pointed out, however, that service of notice 
or process by publication, the only mode available 
where the person to be served is a resident of a hos- 
tile state, is in fact a nullity where defendant is both 
physically unable to enter the enemy jurisdiction or 
communicate with an attorney therein, and prohib- 
ited by the laws of war from so doing,®® and so in 
a number of more recent cases it has been held that 
no proceedings should be had in any such action, 
except such as may be necessary to preserve the se- 
curity and rights of the parties in statu quo, until 
by reason of the restoration of peace it becomes pos- 
sible for defendant adequately to present his de- 


WAR 


| 
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fense.8? 


Costs in favor of enemy defendant. It has been 
said that no order should be made which would en- 
title an enemy defendant to payment of costs until 
after the termination of war.®8 


[§ 54] C. In Neutral Courts. An action may be 
brought by a citizen or subject of a belligerent na- 
tion against an enemy citizen or subject in the courts 
of a neutral state, where there is jurisdiction of the 
persons or subject matter.°® Under the general rule, 
however, that an admiralty court may in its discre- 
tion take or refuse jurisdiction of controversies be- 
tween foreigners,’° an admiralty court of a neutral 
state may decline jurisdiction of an action between 
citizens.or subjects of nations which are at war with 
each other, where it deems it expedient so to do.“ 


IX. WARTIME AND RELATED REGULATION”? 


[By Eustace W. Tomurnson ] 


[§ 55] A. Regulation by Federal Government— 
1. Scope and Extent of Power—a. In General. The 
power granted by the constitution of the United 
States to the federal government to wage war™® nec- 
essarily includes the power to conduct war to a suc- 
cessful conclusion.7* It is not, however, limited to 
victories, but in general extends to all related mat- 


ters which in any way tend toward the accomplish- 
ment of that end,*7® including the mobilization and 
utilization of all resources of the country,7® and car- 
ries with it subsidiary authority to deal comprehen- 
sively with all exigencies created by war or arising 
from its inception, progress, and termination.77 It 
follows that the federal government has plenary and 


tain the statutory proceedings to re- 
cover the property, and assert such 
defensive rights as he may have un- 
der the lease. Fronkling v. Berry, 88 
So. 331, 125 Miss. 763. 


64. Robinson & Co. v. Continental 
Ins. Co. of Mannheim, £1915] 1 K.B. 
155. See Russ v. Mitchell, 11 Fla. 
80 (dictum, that if, in the course of 
proceedings against an alien enemy, 
there should be a judgment by set- 
off or otherwise under which money 
would be payable to him, it would 
either become vested in the govern- 
ment by sequestration or forfeiture, 
or the court would declare his in- 
ability to receive it until the restora- 
tion of peace). 


Right of action in courts of enemy’s 
country in general see supra § 50. 


65. McVeigh v. U. S., 11 Wall. (U. 
S.) 259, 20 L.Ed. 80; Rau v. Rowe, 213 
S.W. 226, 184 Ky. 841; In re Thiede’s 
Estate, 169 N.W. 435, 102 Neb. 747; 
Porter v. Freudenberg, [1915] 1 K. 
B. 857. Compare Birge-Forbes Co. v. 
Heye, 40 S.Ct. 160, 251 U.S. 317, 64 L. 
Ed. 286 [aff 248 F. 636, 160 C.C.A. 536] 
(holding that, where plaintiff has re- 
covered a judgment, and pending an 
appeal by defendant plaintiff becomes 
an enemy by reason of the outbreak 
of war, it is not necessary to dismiss 
or suspend the proceeding, but, if 
the judgment is affirmed, aid and com- 
fort to the.enemy may be prevented 
by a provision that the sum recovered 
shall be paid over to the alien prop- 
erty custodian rather than to plain- 
tiff); Owens v. Hannay, 9 Cranch (U. 
S.) 180, 3 L.Ed. 697 (where plaintiff 
was a British subject, and after ren- 
dition of judgment in the trial court, 
and before submission of an appeal 
by defendant therefrom, war broke 
out between the United States and 
Great Britain, whereupon defendant 
contended that plaintiff was an alien 
enemy, and that defendant had had 
no opportunity to plead the fact, and 
that the judgment should not be af- 
firmed; but a judgment of affirmance 
was given without mention of the 


contention). 


fa] Enemy defendant taking ap- 
peal does not thereby become plaintiff 
(1) within the’ meaning of the rule 
that a citizen or subject of one bel- 
ligerent cannot as plaintiff institute 
or maintain an action in the courts 
of the hostile nation in time of war. 
In re Thiede’s Hstate, 169 N.W. 435, 
102 Neb. 747. (2) Actions in courts 
of enemy’s country in general see su- 
pra § 50. 


66. Dean v. Nelson, 10 Wall. (U.S.) 
158, 19 L.Ed. 926; Busch v. Schuttler, 
216 Ill.App. 212; Walker v. Day, Gris- 
wold & Co., 8 Baxt. (Tenn.) 77; Rock- 
hold v. Blevins, 6 Baxt. (Tenn.) 115 
[error dism 92 U.S. 129, 23 L.Hd. 507]; 
Grinnan v. Edwards, 21 W.Va. 347. 


Service by publication in general 
see Process §§ 105-212. 


67. Watts, Watts & Co. v. Unione 
Austriaca Di Navigazione, 39 S.Ct. 1, 
248 -U.S. 9, 63 L.Ed. 100, 83 A.L.R. 323 
[rev 229 F. 136]; Kintner v. Hoch- 
Frequenz-Maschinen Aktien-Gesell- 
schaft fur Drahtlose Telegraphie, 256 
F. 849; City Nat. Bank of Selma v. 
Dresdner Bank of Bremen, 255 F. 225; 
In re Henrichs’ Estate, 179 P. 883, 180 
Caloa75: 

68. Robinson & Co. v. Continental 
Ins. Co. of Mannheim, [1915] 1 K.B. 
155. Compare Rydstrom v. Krom, 21 
B.C. 254 (where an’enemy defendant 
was held to be entitled to costs, and 
judgment was entered accordingly). 


69. Lindenberger Cold Storage & 
Canning Co. v. J. Lindenberger, Inc., 
235 F. 542; Compagnie Universelle de 
Telegraphie et de Telephonie Sans Fil 
v. ‘United States Service Corporation, 
95 A. 187, 84 N.J.Hq. 604 [aff 96 A. 
292, 85 N.J.Eq. 601]. 

70. See Admiralty §§ 41, 42. 

Obligation of courts to take juris- 
diction of actions between nonresi- 
dents in general see Courts § 86. 

71. The Kaiser Wilhelm II, 230 F. 
717 [rev on other grounds 246 F. 786, 
NEO (COXOW NG Sy eH sees ERR KOn 7/2550 fp 


Watts, Watts & Co. v. Unione Aus- 
triaca di Navigazione, 229 F. 136, 143 
C.C.A. 412 [aff 224 F. 188, and rev on 
other grounds 39 S.Ct. 1, 248 U.S. 9, 
ay Brg 100]; The Athanasios, 228 


72. Cross references: 


Detention and deportation of alien 
enemies see supra § 88. 


Federal war time control of: 
Baraca companies see Railroads, 


Railroads see Railroads §§ 76-94. 


Telegraphs and telephones see Tele- 
eraphs and Telephones §§ 121— 

Vessels as part of railroad system 
see Shipping §§ 37-39. 


Power to make war in general see 
supra §§ 2, 3. 

Sedition acts see Insurrection and 
Sedition § 24. 


War time prohibition of intoxicating 
bape ia see Intoxicating Liquors §§ 


ion Ue Ss, Const, arty © Sis. 
74 U.S. v. Casey, 247 F. 362. 


75. Lajoie v. Milliken, 136 N.E. 
419, 242 Mass. 508; Highland v. Rus- 
sell Car & Snow Plow Co., 135_A. 759, 
288 Pa. 230 [aff 49 S.Ct. 314, 279 U.S. 
253, 73 L.Ed. 688]. 


76. Read vy. Central Union Tele- 
phone Co., 213 Ill.App. 246. 


77. Wajoie v. Milliken, 136 N.B. 419, 
242 Mass. 508. And see cases infra 
this note. 


[a] Liberal construction of consti- 
tution.—(1) The provision of U. S. 
Const. art I § 8, that congress shall 
have power to make all laws neces- 
sary and proper for carrying into 
effect the powers expressly granted 
it to make war, maintain armies and a 
navy, and the like, must be liberally 
construed to meet every emergency 
or contingency definitely related to 
the carrying on of war. Hannah & 
Hogg v. Clyne, 263 F. 599. (2) The 
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exclusive powers over all matters pertaining to 
war,’* with which no state or its courts ean inter- 
fere,*® and the congress, in the protection of the 
common good, may enact all such legislation as in 
its wisdom it deems essential to the prosecution of 
the war with vigor and suecess,®° and may employ 
any means caleulated to wage war successfully,*t 
provided it does not interfere with the power vested 
in the president by the constitution as to command 
of the armed forees and the conduct of campaigns.®? 
In this connection the congress has a broad discre- 
tion to prescribe extraordinary regulations in time 
of war,®* the war power of the federal government 
being, as has been said, at least as extensive as the 
police powers of the several states,** although clear- 
ly distinguishable therefrom,®° and at least as great 
as its power under the commerce clause of the con- 
stitution. In enacting such legislation the con- 
gress is not limited to general regulations for the 
conduct of war, but may descend to the most minute 
directions.87 Moreover, the power to make war ear- 
ries with it inherently the power to guard against the 
immediate renewal of the conflict after a vietory or 


test of an exercise of such power is | Milliken, 136 N.E 


WAR 


. 419, 242 Mass. 508; 


[§§ 55-56 


a cessation of hostilities, and to remedy the evils 
which have arisen from its rise and progress.°® 


[§ 56] b. Constitutional Limitations. While the 
war power of congress is plenary,®® its exercise, like 
that of all other powers of the federal government, 
is subject to applicable provisions and limitations 
of the constitution,®® which is not superseded by 
war,?! and war measures must fall if rights guaran- 
teed by the constitution are infringed or taken away 
thereby.®? Thus the existence of war does not sus- 
pend the guaranties of the fifth and sixth amend- 
ments to the constitution, relating to personal secu- 
rity, gue process of law, and taking private property 
for public use;°? and even in time of war the right 
to pursue a legitimate business, not dependent upon 
government favor or special privileges, cannot be 
made conditional upon acquiescence in unconstitu- 
tional exactions.°* Moreover, the war power of the 
federal government does not carry ‘with it power to 
legislate with reference to matters which belong of 
right to the states, or authorize any invasion of the 
field of state legislation.®® 


(Tex.Civ.App.) 251 S.W. 


whether what has been done is in the 
interest of the general welfare of the 
country and its people. Hannah, & 
Hogg v. Clyne, supra. (3) Construc- 
tion of constitutional provisions in 
general see Constitutional Law §§ 41— 
ies 


[b] Extending period of limitation 
of actionus.—(1) Congress may, aS a 
war measure, extend the periods of 
limitation fixed by the laws of the 
several states. Stewart v. Kahn, 11 
Wall. (U.S.) 498, 20 L.Ed. 176; We- 
natchee Produce Co. v. Great North- 
ern Ry. Co., 271 F. 784. (2) Absence 
in government or military service as 
suspending running of statutory pe- 
riod of limitation see Limitations of 
Actions § 402. 


78. Pappens vy. 'U. S., 252 F. 55, 164 
G.Cc.A. 167; U. S. v. Casey, 247 F. 362; 
Public Service Commission of the 
State of New York, Second Dist., v. 
New York Central R. Co., 185 N.Y.S. 
267, 193 App.Div. 615 [rev 183 N.Y.S. 
799, 112 Mise. 617, and aff 129 N.E. 
455, 230 N.Y. 149, 14 A.L.R. 449]. 


79. Read v. Central Union Tele- 
phone Co.; 213 Ill.App. 246. 


86. Grancourt v. U. S., 258 F. 25, 
169 C.C.A. 163; Pappens v. U. S., 252 
PEED tO 4 eC. OLAS | 161), 


“The power to raise and support 
armies gives to Congress in wartime 
aw authority over every branch of 
nationel life which is well-nigh un- 
limited. >.) When an army is 
in training or in the field, every 
branch of commerce or industry, even 
the home life and habits of the peo- 
ple, may be placed under any neces- 
sary restraint to facilitate its sup- 
port.” Munro The Government of the 
United States p 268 [quot Grancourt 
Wares.) 205 E25, 260,169 CICA. 1631) 


81. Highland v. Russell Car & 
Snowplow Co., 49 S.Ct. 314, 279 U.S. 
253, 73 L.Bd. 688 [aff 135 A. 759, 288 
Pa. 230]; U.S. v. Casey, 247 F. 362. 

82. Pappens v. 'U. S., 252 F. 55, 164 
CHOWN ATE 

President as commander in chief 
see Army and Navy § 48. 

83. Ex parte Myer, 207 S.W. 100, 
84 Tex.Cr. 288. 


CA Wee) evr GOLGin w2S i. Hs 
U. S. v. Casey, 247 F. 362; 
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Highland v. Russell Car & Snow Plow 
Co., 1385 A. 759, 288. Pa. 230 [aff 49 S. 
CEASLENO TID LiSe 2535 voy la Fide n6S.o. 
See Public Service Commission, Sec- 
ond Dist., v. New York Cent. R. Co., 
12:9) N.B. 455, -456,> 230° ON. Y.— 149), ~i4 
A.L.R. 449 (where it was said that 
the war powers “are not unlike what 
in the states we call the police power, 
but the police power raised to the 
highest degree”). 


Police power in general see Consti- 
tutional Law §§ 412-443. 


85. U.S. v. Casey, 247 F. 362, 366. 


“The war power is sovereign, and 
yet it is not the police power, for it 
is exercised to preserve the communi- 
ty itself, rather than the health, or 
economy, or morals of a community.” 
Bierly Police Power, Federal and 
State p 6 [quot U. S. v. Casey, supra]. 


86: U.S. -v. Casey, 24712. 362. 


Power of federal government to 
regulate commerce in general see 
Commerce § 6 


87. U.S. v. Casey, 247 F. 362. 


88. Hamilton v. Kentucky Distil- 
leries & Warehouse Co., 40 S.Ct. 106, 
251 U.S. 146, 64 L.Ed. 194; Stewart v. 
eyises 11 Wall. (U.S.) 493, 20 L.Ed. 


89. See supra § 55. 


90. Highland v. Russell Car & 
Snowplow Co., 49 S.Ct. 314, 279 U.S. 
2538, 73 L.Ed. 688 [aff 135 A. 759, 288 
Pa. 230]; Hamilton v. Kentucky Dis- 
tilleries & Warehouse Co., 40 S.Ct. 
106, 251 U.S. 146, 64 L.Ed. 194; Bor- 
lang va We Si ou CUC fnaiitee SPD lie 
Service Commission of the State of 
New York, Second Dist., v. New York 
Central Re Co.) 185 NeyeSe 2677 193 
App.Div. 615 ‘rev 183 N.Y.S. 799, 112 
Misc. 617, and aff 129 N.E. 455, 230 
N.Y. 149, 14 A.L.R. 449]; George B. 
Newton Coal Co. v. Davis, 126 A. 192, 
2381 Pali4 fatie 45) /S:6t.) 3055 26% U; 
8S. 292,69 Lid. 617]. 


Powers of federal government as 
dependent upon and subject to consti- 
hrc im general see United States 


91. Willson v. McDonnell, 49 App. 
D.C. 280, 265 F. 432 [error dism 42 
S.Ct. 46, 257 U.S. 665, 66 L.Ed. 424]; 
Rose Mfg. Co. v. Western Union Tel- 


egraph Co., 
337. 
92. U.S. v. Bernstein, 267 F. 295. 


93. U.S. v. L. Cohen Grocery Co., 
41 S.Ct. 298, 255 U.S. 81, 65 L.Ed. 516, 
14 A.L.R. 1045; Ex parte Milligan, 4 
Wall. (U.S.) 2, 18 L.Ed. 281; Ex parte 
Harvell, 267 F. 997; Gulf Refining Co. 
Wo U.S. 38 CHCl. 5592" Borlan® vio 
S., 57 Ct.Cl. 411; Willson v. McDon- 
nell, 49 App.D.C. 280, 265 F. 432 [error 
dism 42 S.Ct. 46. 257 U.S. 665, 66 L. 
Eid. 424]; Lajoie v. Milliken, 136 N.E. 
419, 242 Mass. 508; Highland y. Rus- 
sell Car & Snow Plow Co., 135 A. 759, 
288 Pa. 230 [aff 49 S.Ct. 314, 279 U.S. 
253, 73 L.Ed. 688]. See Hamilton v. 
Kentucky Distilleries & Warehouse 
Co., 40 S.Ct. 106, 251 U.S. 146, 65 L.Ed. 
194 (supporting the rule stated in 
the text, but adding that the Fifth 
Amendment imposes no greater limi- 
tation upon the power of the federal 
government than does the Fourteenth 
Amendment on the power of the 
states). But see Miller v. U. S., 11 
Wall. (U.S.) 268, 20 L.Ed. 185; Chem- 
ical Foundation v. E. I. Du Pont de 
Nemours & Co., 29 F.(2d) 597 [aff 39 
F.(2d) 366 (aff 51 S.Ct. 4038, 283 U.S. 
152, 75 L.Ed. 919)] (both holding that 
statutes enacted in the exercise of 
the war powers of congress are not 
limited or affected by the restrictions 
of the Fifth and Sixth Amendments). 


fa] Arrest without warrant.—The 
existence of a state of war does not 
justify the arrest of one without a 
warrant for an offense having no re- 
lation to the state of war. Ex parte 
Harvell, 267 F. 997. 


Requisition of property in war time 
and payment of compensation see in- 
fra §§ 62-72. - 

94. U. S. v. Smith, 32 F.(2da) 901 
[aff 39 F.(2d) 851). 

95. Public Service Commission of 
the ‘State of New York, Second Dist., 
v. New York Central R. Co., 185 N.Y. 
S. 267, 193 App.Div. 615 [rev 183 N. 
Y.S. 799, 112 Misc. 617, and aff 129 N. 
IX, 455, 230 N.Y. 149, 14 A.L.R. 449]. 


[a] Intra-state regulation of com- 
mon carriers is not within the war 
powers of the federal government. 
Public Service Commission of the 
State of New York, Second Dist., v. 
New York Central R. Co., 185 N.Y.S. 
267, 193 App.Div. 615 [rev 183 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 57-60] 


[§ 57] 2. Construction of Regulations. Emer- 
gency war legislation enacted by congress to make 
possible or facilitate the conduct of a war should be 
liberally and broadly construed so as to cover every 
emergency and necessity;°® but an order or regula- 
tion, made by an officer or agency of the government 
under authority conferred by such a statute, and 
providing for the punishment of persons violating it, 
should be construed, as criminal statutes are, strict- 
ly,°* and without retroactive effect unless a contra- 
ry intention 1s clearly indicated.?8 


[§ 58] 3. Termination of Effectiveness. Con- 
gress, in passing an act as a war measure, has pow- 
er, within reasonable limitations, to provide when 
the act shall cease to be in foree.®® In general, how- 
ever, the war powers of the federal government end 
with the necessity which brought them into opera- 
tion,+ and so regulatory statutes founded upon the 
war power cease to be effective with the cessation 
of war.2 Where, however, a subsequent statute pro- 
vides that a war time statute which, by its terms, was 
to be effective during war shall continue in force un- 
til otherwise provided by law, such prior act does 
not become ineffective upon the termination of war 
and is not affected by a statute repealing legisla- 
tion by its terms in force only during a state of 
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war.? 


[§ 59] 4. Regulations of Administrative Officers 
and Agencies. In time of war the administration 
of war measures and regulatory legislation is fre- 
quently conferred by statute upon a subordinate offi- 
cer or agency of the government, or upon the pres- 
ident, and by him upon an officer or board created by 
his order.4 Where regulatory powers have been so 
conferred upon the president, administrative boards 
created by his executive order are his agents, so that 
their acts are his acts,> and have the force and effect 
of law.® Ultra vives regulations or orders issued 
bv a subordinate officer or agency created by statute 
are not ratified by a subsequent congressional appro- 
priation of money to enforce or permit the carrying 
out of such regulations.” 


[§ 60] 5. Particular Subjects of Regulation. Ar- 
ticles and activities which, under normal conditions, 
are free to commerce in its usual channels or are oth- 
erwise unhindered and unobstructed by law may, by 
reason of the existence of a state of war, be affected 
with such a public interest as to be subject to gov- 
ernmental regulation as a war measure.8 Mat- 
ters which have so been made the subject of war 
time regulation by the federal government include 
food, fuel, and other necessaries;® housing and 


S. 799, 112 Misc. 617, and aff 129 N. 
BE. 455, 230 N.Y. 149, 14 A.L.R. 449]. 

96. Nitro Development Co. v. U. 
Ste eT Saxe ee 

97. Matthew Addy Co. v. U. S., 44 
S.Ct. 300, 264 U.S. 239, 68 L.Hd. 658 
{rev 281 F. 298}. 

Criminal statutes as strictly con- 
strued see Statutes § 660. 

98. Matthew Addy Co. v. U. S., 44 
S.Ct. 300, 264 U.S. 239, 68 L.Ed. 658 
{rev 281 F. 298]; McFadden v, H. H. 
Lineweaver & Co., 146 A. 901, 297 Pa. 
278. 

Retroactive construction of crimi- 
nal statutes see Statutes § 698. 


99. U.S. v. Armstrong, 265 F. 683. 


1. Public Service Commission of 
the State of New York, Second Dist., 
v. New York Central R. Co., 185 N.Y. 
S. 267, 193 Anp.Div. 615 [rev 183 N.Y. 
S. 799, 112,Mise. 617, and aff 129 N. 
E. 455, 230 N.Y. 149, 14 A.L.R. 449]. 


2. George B. Newton Coal Co. v. 
Davis, 126 A. 192, 281 Pa. 74 [aff 45 
S.Ct. 305, 267 U.S. 292, 69 L.Ed. 617]. 
See Hood Rubber Co. v. Davis, 151 N. 
FE. 119, 255 Mass. 200 (holding that 
an executive order made by the presi- 
dent after the termination of hostili- 
ties, and not in any way connected 
with the war, is not authorized by a 
statute conferring regulatory powers 
upon him as a war measure), 


Termination of war see infra §§ 
195-201. 

3. U. S., on Petition of Albro, ex 
rel. Graber, v. Karnuth, 29 F.(2d) 314 
[aff 30 F.(2d) 242, cert den 49 S.Ct. 
346, 279 U.S. 850, 73 L.Ed. 993]; U.S. 
ex rel. London vy. Phelps, 22 F.(2d) 
288 faff 14 F.(2d) 679, cert den 276 
U.S. 630, 48 S.Ct. 324, 72 L.Ed. 741]; 
Takeyo Koyama v. Burnett, 8 BF. (2d) 
940; Flora v. Rustad, 8 F.(2d) 335; 
U. S. v. Wallis, 278 F. 8388 [aff 278 F. 
840]. 

4. -See statutory provisions; 
executive orders. 

[a] Statute authorizing president 
to transfer duties or personnel of de- 
partment.—Under a statute providing 
that for the national security and 
defense the president might transfer 


and 


any duties or powers from one exist- 
ing department of the government to 
another, and transfer the personnel 
of one department to another, etc., an 
executive order transferring the 
Coast Guard, previously transferred 
to the Navy, from the Navy to the 
Treasury Department was within the 
president’s authority, and his discre- 
tion in making it is not reviewable. 
U. S. ex rel. Bryant v. Houston, 273 
SPE: 
& U.S. v. Kraus, 33 F.(2d) 406. 


6. Stein-Hall Mfg. Co. v. H. M. 
Glossbrenner & Co., 145 N.E. 526, 84 
Ind.App. 306. 

Tout Un “SseveqSmith) 39> B02), 851 
[aff 32 F.(2d) 901]; U. S. v. McFar- 
land, 15 F.(2d) 823 [cert gr 47 S.Ct. 
449, 273 U.S. 688, 71 L.Ed. 841, and 
revoked 48 S.Ct. 27, 275 U.S. 485, 72 
L.Ed. 386]. Contra U. S. v. Gordin, 
287 F. 565. 


8. U.S. v. Gordin, 287 F. 565; 
joie v. Milliken, 136 N.E. 419, 242 
Mass. 508. And see cases infra this 
note. Compare U. S. v. Motion Pic- 
ture Film “The Spirit of ’76”, 252 F. 
946 (upholding the seizure of a mo- 
tion picture film tending to cause 
dissension between the United States 
and an ally). 


[a] Articles held subject to regu- 
lation in war time.—(1) The World 
War created such a public exigency 
as to coal as to make public regu- 
lation of its sale, shipment, distribu- 
tion, and apportionment lawful. La- 
joie v. Milliken, 136 N.E. 419, 242 
Mass. 508. (2) During time of war 
wool was affected with a public in- 
terest and became subject to govern- 
ment control, so as to be subject to 
regulation as to nrices and profits. 
U. S. v. Gordin, 287 F. 565. 


La- 


9. See statutory provisions; and 
eases infra this note. 
[a] Constitutionality.—(1}) The 


war power of congress extends to and 
authorizes the fixing of prices for 
food and other necessaries in time of 
war. Terr. v. McCandless, 24 Hawaii 
485. (2) The Food Control Act, or 
Lever Act, of Aug. 10, 1917, provid- 
ing for conserving the supply, facili- 


tating the movement, and equitably 
distributing food, fuel, and other nec- 
essaries, and the amendment there- 
of by the act of Oct. 22, 1919, were 
within the power of congress to enact. 
U. S. v. Russel, 265 F, 414; Standard 
Chemicals & Metals Corporation v. 
Waugh Chemical Corporation, 185 N. 
Y.S. 207, 194 .«pv.Div. 254 [rev on 
other grounds 131 N.E. 566, 231 N.Y. 
51, 14 A.L.R. 1054]; Highland v. Rus- 
sell Car & Snow Plow Co., 87 Pa.Su- 
per. 235. (3) Lever Act § 4, prohib- 
iting any unjust or unreasonable rate 
or charge in handling or dealing in 
necessaries, was too indefinite and 
uncertain to satisfy constitutional re- 
quirements or to constitute due proc- 
ess of law. Oglesby Grocery Co. v. 
Oss. 241 1S: Cts, 306, 12552 Us Ose ob: 
L.Ed. 535 [rev 264 F. 691]; C. A. Weed 
& Co. v. Lockwood, 41 S.Ct. 305, 255 
U.S. 104, 65 L.Ed. 532 [rev 266 F. 
785, and foll Sultzbach Clothing Co. v. 
Lockwood, 41 S.Ct. 448, 255 U.S. 581, 
65 L.Ed. 796]; U.S. v. L. Cohen Gro- 
cery. Co., 41.'S8.Ct. 298, 255.U:S. 81, 65 
L.Ed. 516, 14 A.L.R. 1045 [aff 264 F. 
218]; U.S. v. Bernstein, 267 F. 295; 
Detroit Creamery Co. v. Kinnane, 264 
F. 845 [aff 41 S.Ct. 304, 255 U.S. 102, 
65 L.Ed. 531]; Lamborn v. McAvoy, 
29 Pa.Dist. 744. Contra 'U. S. v. Rus- 
sel, 265 BF. 414; U. S. v. Rosenblum, 
264 F. 578, 29 Pa.Dist. 551. (4) The 
amendment to § 4 by the act of Oct. 
22, 1919, excluding from the operation 
of the act associations of farmers, 
was unconstitutional as an attempted 
classification without any reasonable 
basis. Siovs  VYount,-267% ibs 861. 
U. S. v. Armstrong, 265 F. 683. (5) 
Lever Act § 6, prohibiting the hoard- 
ing of necessaries, was not invalid. 
U. S. v. Swedlow, 264 F. 1016. (6) 
Lever Act § 9, relating to conspiracies 
to limit the distribution of necessa- 
ries, was not unconstitutional. 
Hillsboro Coal Co. v. Knotts, 273 F, 
221 [appeal dism 44 S.Ct. 2, 263 U.S. 
723, 68 L.Ed. 526]; U. S. v. Aybar, 12 
Porto Rico Fed. 31. (7) Lever Act § 
25, authorizing the president to regu- 
late the production and prices of coal 
and coke, was not unconstitutional. 
Hord. v.2U. Si 28d) hs 298 atl 263 ay 
449, and rev on other grounds sub 
nom. Matthew Addy Co. v. U. S., 44 
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rents;!° making false statements intended to inter- | fere with the success or operations of the armed fore- 


S.Ct. 300, 264 U.S. 239, 68 L.Ed. 658]; 


Waa nvemord, 265 BH. 4245. 10. iS. av. 
Pennsylvania Central Coal Co., 256 
F. 703; Highland v. Russell Car & 


Snow Plow Co., 185 A. 759, 288 Pa. 
230 [aff 49 S.Ct. 814, 279 U.S. 253, 73 
L.Ed. 688]. (8) Lever Act § 26, mak- 
ing it unlawful for any person to 
store, hold, or destroy food, fuel, or 
other necessaries of life, was rendered 
unconstitutional by the provisos 
therein exempting farmers, garden- 
ers, codperative societies, and the like, 
from its operation, such classification 
being arbitrary and not reasonable. 
U. S. v. Armstrong, 265 F. 683. 


[b] What are necessaries.—(1) 
Necessaries, within the meaning of 
the Lever Act of Aug. 10, 1917, relat- 
ing to the supply and distribution of 
necessaries, were those only which 
the act specified as such. U. S. v. 
American Woolen Co., 265 F. 404 [er- 
ror dism 41 S.Ct. 448, 255 U.S. 581, 65 
L.Ed. 796]. (2) Wearing apparel, 
designated a, necessary by the act, did 
not include woolen cloth in bolts. U. 
S. v. American Woolen Co., supra. 
(3) Sugar was a necessary within the 
meaning of the act. Merritt v. U. S., 
264 F. 870 [cert gr 41 S.Ct. 375, 255 
U.S: 579, 65" L.Hd. 795, and rev on 
confession of error 41 S.Ct. 375, 255 
U.S. 567, 65 L.Ed. 789]. (4) In view 
of the title and purpose of the act, to 
assure an adequate supply and equi- 
table distribution of foods, feeds, and 
other articles in general designated 
necessaries, the control and regula- 
tion of public stockyards, including 
the business of commission men buy- 
ing and selling stock there, was au- 
thorized. State v. Rogers & Rogers, 
182 N.W. 1005, 149 Minn. 151. 


[ec] Price fixing.—(1) An order of 
the president fixing prices, under a 
statute empowering him so to do, 
must be construed, as criminal stat- 
utes are, strictly, and without re- 
_troactive effect unless a contrary in- 
tention is clearly indicated. Matthew 
Addy Co. v. U. S., 44 S.Ct. 300, 264 
U.S. 239, 68 L.Ed. 658 [rev 281 F. 298]; 
McFadden v. H. H. Lineweaver & Co., 
146 A. 901, 297 Pa. 278. (2) Every 
reasonable intendment must be in fa- 
vor of the validity of such an order. 
George B. Newton Coal Co. v. Davis, 
126 A. 192, 281 Pa. 74 [aff 45 S.Ct. 305, 
ZoimOE Su 2a OO anid 61.1 Co) 
Prices at which future sales should 
be made could not be arbitrarily fixed 
under such a statute. J. N. Pharr & 
Sons We Ce. WD: Kenny Co, 2725 Be 13 
[cert den 42 S.Ct. 57, 257 U.S. 648, 66 
L.Ed. 415]. (4) Under a statute au- 
thorizing the president to fix the price 
of coal and coke, an order prohibiting 
jobbers from adding to the purchase 
price a gross margin in excess of a 
specified amount per ton did not apply 
to coal purchased by a jobber before 
the passage of the act. Matthew Ad- 
dy Co. v. U. S., supra. (5) A statute 
authorizing the fixing of prices ceas- 
es to be effective after the cessation 
of hostilities in the broadest sense 
of the term, and an order issued 
thereafter is without effect. George 
B. Newton Coal Co. v. Davis, supra, 
(6) The Fuel Administration’s order 
of March 27, 1918, which fixed prices 
for coal, was retroactive. Maryland 
Coal & Coke Co. v. Pennsylvania R. 
Co., 84 Pa.Super. 311. (7) Where the 
price for coal had been fixed by gov- 
ernmental authority, a contract for 
‘the sale of coal at a higher price was 
valid but no more could be collected 
thereunder than the amount due at 
the government price. Bewly-Darst 
Coal Co. v. Chattanooga Gas Co., 220 
S.W. 10838, 142 Tenn. 460. . (8) An in- 


crease in the price for coal fixed by 
the government did not authorize the 
collection of the greater amount for 
coal sold under a prior contract pre- 
seribing a lower price. Bewly-Darst 
Coal Co. v. Chattanooga Gas Co., su- 
pra. 


[d] Excessive charges and prices. 
—(1) A statute making it unlawful 
to make any unjust or unreasonable 
rate or charge in handling or deal- 
ing in or with any necessaries em- 
braces sales of necessaries at unjust 
or unreasonable prices. U. S. v. L. 
Cohen Grocery Co., 41 S.Ct. 298, 255 U. 
S. 81, 65 L.Ed. 516, 14 A.L.R. 1045 [aff 
264 EF. 218]. (2) An indictment stat- 
ing the cost price and selling price of 
an article, and alleging that the sell- 
ing price was unreasonable, unfair, 
and excessive, sufficiently charges a 
violation of such a statute. U.S. v. 
Spokane Dry Goods Co., 264 F. 209. 
(3) Where the statute prohibiting un- 
just or unreasonable rates and charg- 
es for necessities prescribed no pen- 
alty for its violation, an indictment 
for a violation of such prohibition 
charged no criminal offense. Mossew 
v. U.S., 266 F. 18, 11 A.U.R. 1261 [rev 
ESS 999]; U. S. v. Armstrong, 265 
F. 3 


fe] Regulating importation or dis- 
tribution of necessaries.—(1) Under 
a statute authorizing the president to 
license the importation or distribution 
of necessaries, and to prescribe regu- 
lations for the issuance of licenses, 
the power to revoke licenses is im- 
plied. Kuenster vy. Meredith, 264 F. 
243. (2) A regulation affecting the 
scope and operation of licenses issued, 
such as a regulation prohibiting spec- 
ulation by any licensee, was author- 
ized, as a regulation for the issuance 
of licenses within the meaning of 
the statute. Morris Adler & Co. v. 
J. E. Jones & Co., 94 So. 816, 208 Ala. 
481. (3) A statute which, in provid- 
ing for licensing of dealers, requires 
accounts to be kept and records to be 
made available to inspection, is not 
invalid, and an indictment showing 
a demand for an examination of books 
of a dealer and his refusal to permit 
it is sufficient. U.S. v. Mulligan, 268 
F. 893. (4) A license or permit, or 
conditions imposed upon which it 
could be exercised, was invalid in the 
absence of any law or order prohib- 
iting the licensee from doing business 
without a permit, and an agreement 
by him to conduct his business in ac- 
cordance with the rules or conditions 
imposed referred only to rules within 
the power of the licensing authority 
to adopt. U.S. v. Smith, 39 F.(2d) 
851 [aff 32 F.(2d) 901]. (5) It was 
unnecessary to obtain a license to 
engage in a business not covered by 
the proclamations of the president in 
pursuance of the statute vesting him 
with licensing authority. Griffin 
Grocery Co. v. Richardson, 10 F.(2d) 
467. (6) Where power was conferred 
by statute upon the president to req- 
uisition and take over manufacturing 
plants for war purposes, he was au- 
thorized, on the principle that the 
greater includes the lesser, to regu- 
late the manufacture and distribu- 
tion of goods and materials by such 
plants. Brown Embroidery Works v. 
Cordon, 180 N.Y.S. 158, 190 App.Div. 


{f] Limitation of  profits.—(1) 
One who applied for or accepted a 
permit to deal in a necessary, under 
an agreement with a government 
board to limit profits from such deal- 
ing and to pay over excess profits to 
the government, was bound by such 
agreement, and could not complain 


of want of authority on the part of 
the board or of the intended use to 
which exeess profits were to be put. 
U..S. v. MeMurtry, 48 F.(2d) 258; U. 
S. v. Traugott Schmidt & Sons, 2 F. 
(2d) 290; U. S. v. Smith, 285 E. 751; 
U.-S. v. Powers, 274 F. 131. Contra 
U. S. v. Smith, 39 F,(2d) 851 [aff 32 
F.(2d) 901]. (2) A regulation, em- 
bodied in such an agreement, limiting 
profits and providing for payment of 
the excess to 'the government, was 
within the authority of the war in- 
dustries board, created by the presi- 
dent to administer the statute relat- 
ing to licensing. U. 8S. v. Kraus, 33 
.(2d) 406. Compare U. S. v. Mc- 
Murtry, supra; U.S. v. Avery, 30 F. 
(2d) 728; U. S. v. McFarland, 15 F. 
(2d) 823 [cert gr 47 S.Ct. 449, 273 U. 
S. 688, 71 L.Ed. 841, and revoked 48 
S.Ct127,. 275 US) 485,°%2 Thad 3siel 
(all holding such statute inapplica- 
ble to a dealer in a commodity not 
classed by statute as a necessary, 
and that such regulations were ac- 
cordingly unauthorized in such case). 
(3) Such an agreement was not void 
as wanting in consideration or mutu- 
aliteyen es v. Kraus, supra. (4) 
Such an agreement was effective as 
to future dealings only. U. S. v. 
Avery, supra. (5) A determination 
of excess profits for a period not cov- 
ered by an agreement, or by a meth- 
od other than that therein prescribed, 
was not binding upon the licensee. 
Helvetia Milk Condensing Co., Inc., 
v. U. S., 56 F. 276 [rev 39 F.(2d) 1012 
(foll Highland Milk Condensing Co. 
Vie UU Ooo at Cod) LOLG) le. Comes 
grossly inaccurate determination of 
excess profits did not bind the dealer. 
Globe Grain & Mill. Co. v. U. S., 70 
Ct.Cl. 595. (7) Where a license or 
permit of the wrong class was issued 
to a dealer, he was not liable to the 
government for excess profits as a 
dealer of the class to which he prop- 
erly belonged, in an action at law in 
a court not having jurisdiction to 
reform the’ contract. U. S. v. Trau- 
gott Schmidt & Sons, 291 F. 382. (8) 
The United States was the proper 
party plaintiff in an action to recov- 
er excess profits. U.S. v. Kraus; 33 
F.(2d) 406; U.S. v. Gordin, 287 F. 
565. (9) A dealer denying the right 
of the government to receive his ex- 
cess profits could properly set up his 
contention as a defense to any action 
brought by the government for the 
recovery of such profits, and was not 
bound to seek injunctive relief, in 
advance of such attempt, at the time 
the regulations relating to recapture 
of excesS profits were issued. U. S. 
v. McFarland, 15 F.(2d) 823 [cert gr 
47 S.Ct. 449, 273 U.S:°688, 71 L.Nd. 
841, and revoked 48 S.Ct. 27, 275 U.S. 
485, 72 L.Ed. 386]. (10) After a deal- 
er’s accounts had been audited, and 
the ascertained amount of excess 
profits paid over to the government, 
and the acts of the administrative 
board ratified and confirmed by the 
president, and the accounts burned, 
it was too late to reopen the settle- 
ment. Cheyenne Milling Co. v. U. S., 
59 Ct.Cl. 927. (11) Operating as a 
dealer and making the reports re- 
quired of licensed dealers did not 
amount to an agreement to comply 
with the regulations as to excess 
profits or estop the dealer from re- 


fusing to pay them over. U. S. v. 
Avery, 30 F.(2d) 728; U. S. v. Mc- 
Farland, supra. 

10. See statutory 


provisions; and 
cases infra this note. ; 

[a] Constitutionality.—(1) The 
War Housing Act of May 16, 1918 (40 
U.S. St. at L. p 550), entitled “An Act 
to authorize the President to provide 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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es, or to promote the success of the enemy;!! sup- | porting or favoring, by word or act, the cause of the 


housing for war needs,’’ was consti- 
tutional, and within the powers con- 
ferred upon congress. U.S. v. Stein, 
48 F.(2d) 626. (2) The “joint resolu- 
tion to prevent rent profiteering in 
the District of Columbia,”’ of May 31, 
1918, ¢40. U. S. St..at, Li. —p 593), com- 
monly known as the Saulsbury Reso- 
lution, prohibiting judicial proceed- 
ings to recover possession of real es- 
tate held under lease, or the eject- 
ment or dispossession of tenants, 
with certain exceptions, until a treaty 
of peace should have been concluded 
between the United States and Ger- 
many, was unconstitutional as taking 
property without compensation, and 
for failure to operate uniformly. 
Groot v. Reilly, 266 F. 1008, 49 App. 
D.C. 388 [error dism 41 S.Ct. 61, 254 
U.S. 661, 65 L.Ed. 463]; Willson v. 
McDonnell, 265 F. 432, 49 App.D.C. 
280 [cert dism 42 S.Ct. 46, 257 U.S. 
665, 66 L.Ed. 424}. (3) Act Oct. 22, 
LOTIBCESO tit=2) GI. S.sSt. at bap 
298), known as the Ball Rent Law, 
providing for the appointment of a 
rent commission which was vested 
with absolute jurisdiction over land- 
lords and tenants, the fixing of rents, 
and the continuing and making of 
leases in the District of Columbia for 
a period of two years, was not un- 
constitutional, particularly in view of 
§ 106, providing machinery to secure 
to the landlord a reasonable rent. 
Block v. Hirsch, 41 S.Ct. 458, 256 U.S. 
135, 65 L.Ed. 865, 16 A.L.R. 165 [rev 
oer: 614, 50 App.D.C. 56, 11 A.L.R. 
1238]. 


{b] Prohibition of proceeding to 
recover possession of leased premis- 
es.—(1) Under the act of May 31, 
TOTS C402 Ur IS State ila pLows. C190); 
known as the Saulsbury Resolution, 
prohibiting until a treaty of peace 
should be concluded between the 
United States and Germany, any ju- 
dicial proceeding to recover posses- 
sion of any leased premises in the 
District of Columbia, except where 
the tenant had committed waste or 
been guilty of conduct constituting a 
nuisance or breach of the peace, or 
other misdemeanor, or where the 
premises were necessarily required 
by a landlord or bona fide purchaser 
for occupation while he was in the 
employ of or officially connected with 
the government, or where the proper- 
ty had been sold to a bona fide pur- 
chaser for his own occupancy, the ex- 
ception as to sales to a bona fide pur- 
chaser for his own occupancy was 
not restricted to sales made before 
the resolution’s passage, but includ- 
ed sales made after the date of the 
resolution and before instituting suit. 
Thompson v. Williams, 265 F. 459, 49 
App.D.C. 309; Maxwell v. Brayshaw, 
258 F. 957, 49 App.D.C. 57; Williams 
v. Jacobs, 258 F. 964; Biggs v. Sparks, 
258 F. 964; White v. Hickman, 258 F. 
963; Gilder v. Dickens, 258 F. 962. 
(2) A bona fide purchaser of leased 
premises collecting rents for the un- 
expired portion of an outstanding 
lease, but doing nothing to establish 
a new relation of landlord and ten- 
ant, remained within the exception of 
the statute and was entitled to insti- 
tute proceedings to gain possession 
on the termination of the lease. 
Maxwell v. Brayshaw, supra. (3) 
One purchasing property occupied by 
a tenant could maintain a summary 
landlord and tenant proceeding to 
gain possession without thereby sur- 
rendering any rights as a bona fide 
purchaser within the meaning of the 
resolution. Maxwell v. Brayshaw, 
supra. (4) A bona fide purchaser of 
property ‘occupied by a tenant was 
entitled to recover the possession 
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thereof, under the exception contain- 
ed in the joint resolution, where he 
purchased the property for his own 
occupancy, although it was not nec- 
essarily required by him for such 
purpose. Borden v. Carter, 261 F. 
458, 49 App.D.C. 116. (5) The fact 
that the tenant was employed by the 
government, or caring for persons so 
employed, did not affect the right of 
a bona fide purchaser to recover pos- 
session of the premises for his own 
occupancy. Williams v. Jacobs, su- 
pra; Biggs v. Sparks, supra; White 
v. Hickman, supra; Gilder v. Dick- 
ens, 258 F. 962. (6) A provision in 
the resolution that every purchaser 
should take the conveyance of prem- 
ises subject to the rights of tenants 
in possession did not amount to any 
restriction upon the exceptions con- 
tained in the. resolution, but merely 
meant that any purchaser takes sub- 
ject to an unexpired lease and could 
not oust the tenant until the termina- 
tion thereof. Maxwell v. Brayshaw, 
Zoek. 9505) 49) ApDpw. ©. wis 


11. See statutory provisions; 
cases infra this note. 


[a] Constitutionality.—(1) The 
provision in National Defense Act, or 
Espionage Act, of June 15, 1917 tit 1 
§ 3 (40 U. S. St. at L. p 219), as 
amended by the Act of May 16, 1918 
Ss 1 (40.0. SS. Stat .iyp4558)) sfor 
the punishment of persons making or 
conveying false reports or false 
statements with intent to interfere 
with the operation or success of the 
military or naval forces of the Unit- 
ed States, or to promote the success 
of its enemies, was not unconstitu- 
tional. U. S. ex rel. Milwaukee So- 
cial Democratic Pub. Co. v. Burleson, 
41 S.Ct. 352, 255 U.S. 407, 65 L.Ed. 704 
Dafi 258) R. (2382) ©’ Connelliv. U.S.) 
40 S:Ct. 2444, 253° US: 142,764 i. Ed. 
827; Abrams v. U. S., 40 S.Ct. 17, 250 
U.S. 616, 63 L.Ed. 1178; Debs v. U.S., 
BIS Cl. ca ed ES eal) Got auekid, 
566; Frohwerk v. U. S., 39 S.Ct. 249, 
249 U.S. 204, 63 L.Ed. 561; Schenck 
Ve Orso ete one soo aioe 
L.Ed. 470; Dierkes v. U. S., 274 F. 75 
Peerttiden 425S:Ot 55.525, les 6 16; 
66 L.Ed. 414]; Lockhart v. U. S., 264 
F. 14 [cert den 41 S.Ct... 14, 254 U.S. 
645, 65 L.Ed. 455]; Equiv. U. S., 261 
F. 53, 171 C.C.A. 649 [eert den 40 
S.Ct. 219, 251 U.S. 560, 64 L.Ed. 414]; 
FAICK SONY Var Ws pos, COS ey SOls Lomo. 
C.A. 587; Dodge v. U. S., 258 F. 300, 
169 C.C.A. 316 [cert den 40 S.Ct. 10, 
250 U.S. 660, 63 L.Ed. 1194]; U.S. v. 
Pierce, 245 F. 878 faff 40 S.Ct. 205, 
252 U.S. 239, 64 L.Ed. 542]. (2) The 
Espionage Act was not unconstitu- 
tional in providing, in tit 12 there- 
of, considered in connection with the 
other provisions of the act, that ev- 
ery letter, writing, print, etc., in vio- 
Jation of any of the provisions of the 
act should be unmailable. U. S. ex 
rel. Milwaukee Social Democratic 
Pub. Co. v. Burleson, 41 S.Ct. 352, 255 
U.S. 407, 65 L.Ed. 704 [aff 258 F. 
282]. 

[b] To or before whom state- 
ments made.—(1) It was not essen- 
tial, to constitute a violation of 
Espionage Act, tit 1 § 38, that false 
reports and statements should be 
made to or in the presence of persons 
who had been, or were liable to be, 
selected for military or naval service. 
Hicksoniv. Ue S:,.258. B. 867, 169,.C.C.A. 
5873 Kirchneryv. U: S., 255 E...301,. 166 
C.C.A. 471 [cert gr 39 S.Ct. 260, 249 
U. S. 595, 63 L.Ed. 794, and dism 40 
S.Ct. 16, 250 U.S. 678, 63 L.Ed. 1202]. 
(2) So the making of prohibited 
statements to or before men recruited 
for the army of an ally nation con- 


and 


stituted a violation of the act. Mead 
Ve Ua Sip02d 7) UsS-) 6007 1 68.C, Cl ALS 9, 

[ec] Intent; injury to United 
States.—(1) Under Espionage Act tit 
1 § 3, as amended,-providing for the 
punishment of any person willfully 
making or conveying false reports or 
false statements ‘‘with intent to in- 
terfere with the operation or success 
of the military or naval forces of the 
United States, or to promote the suc- 
cess of its enemies,” the intent was 
the material element of the offense, 
and it was not necessary that the in- 
tended result should have been ac- 
complished or that any injury should 
have resulted to the United States. 
Schaefer v. U. S., 40. S.Ct. 259, 251 U. 
S. 466, 64 L.Ed. 360 [mod 254 F. 135]; 
Shidler v. U. S., 257 F. 620, 168 C.C.A. 
BLOF a Wi Sen Vel CLUE CC, a .2.6Hs cular 
S. v.. Pierce, 245 EF. 878 [aff 40 S.Ct. 
205, 252 U.S. 239, 64 L.Ed. 5421; U.S. 
v. Capo, 10 Porto Rico Fed. 241. (2) 
The wrongful intent specified by the 
statute might be inferred from the 
nature and character of false state- 
ments made and promulgated, and 
from considerations under which the 
same were made and the persons to 
whom they were made. U. S. v. 
Pierce, supra. (3) The existence of 
a wrongful intent was a question for 
the jury. U. S. v. Pierce, supra; U. 
S. v. Capo, supra. 

{d] What constitutes prohibited 
statement.—(1) Under Espionage Act 
June? 15,2191 7 2tit) de $3540 Wars, St 
at L. p 553), providing for the pun- 
ishment of persons making false re- 
ports or statements with intent to in- 
terfere with the operation or success 
of the armed forces, or to promote 
the success of the enemy, the mere 
fact that false statements, although 
circulated with whatever evil pur- 
pose, were accompanied with a pre- 
tense of commenting upon them as 
matters of public concern, or that the 
statements did not purport to convey 
anything new, but only to interpret 
or comment upon matters pretended 
to be facts of public knowledge, did 
not prevent them from constituting 
violations of the act or render per- 
sons circulating them unpunishable. 
Pierce vs U.S, 40 S:Ct 205, 02526 Was. 
239, 64 L.md. 542 [aff 245 FB. 878]. 
(2) Slanders of the president and of 
the nation were false reports and 
false statements within the meaning 
of the act. U.S. v. Hall. 243° R150; 
(3) Statements tending to interfere 
with recruiting were within the stat- 
ute, as tending to interfere with the 
Success of the armed forces and to 
promote the success of the enemy. 
Mead v. U. S., 257-U.S. 639, 168 C.C.A. 
589. (4) Language uttered in the 
heat of passion, and so not willfully, 
with deliberate purpose to -accom- 
plish one or more of the things for- 
bidden by the act, did not amount to 
a violation thereof. U. S. v. Schutte, 
252 E. 212. (5) In order to violate 
the statute it was necessary that the 
statement should have been made 
with a specific intent to accomplish 
the forbidden- objects, or that they 
were of such character or used in 
such circumstances as to create a 
reasonably clear danger that they 
would bring about the evils sought to 
be prevented by the act. Becker v. U. 
Soczose Ey 195s Ue Sty ye Hall suprar 
See Schenck v. U. S., 39 S.Ct. 247, 249 
U.S. 47, 68 L.Ed. 470; U.S. v. Schutte, 
supra (both dictum). (6) Mere ex- 
pressions of personal opinion, belief, 
hope, or mental attitude were not vi- 
olations of the statute. Kammann yv. 
U. S., 259 F. 192, 170 C.C.A. 260; Sand- 
loxererere nig, MOIS Sys ASW TI FER eT RS ON ORn 
SOB Se Wk o-6 Vee bape, 255, Hh eos Wace 
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enemy, or opposing the cause of the government;'? | uttering disloyal language or language intended to 


v. Hall, 248 F. 150. (7) The statute 
was not intended to suppress criti- 
cism or denunciation, truth or slan- 
der, oratory or gossip, argument or 
loose talk, as such, but only false 
statements, willfully put forward as 
true, and, broadly, with the specific 
intent to interfere with army or navy 
operations. U.S. v. Hall, supra. (8) 
Profane, scurrilous, and abusive lan- 
guage about the American form of 
government and the American mili- 
tary and naval forces did not amount 
to a violation of the provision of the 
dspionage Act as to false statements 
made with intent to interfere with 
the operations or success of the arm- 
ed forces, as it stood prior to its 
amendment by Act May 16, 1918 § 1, 
providing for the punishment of per- 
sons who by word or act should sup- 
port the cause of the enemy or op- 
pose the cause of the government. 
Guszsolz v0 Ue S:,. 2621 F.-764.-.. (9): In 
order to violate the act the language 
used must have been such as direct- 
ly and proximately to affect the mil- 
itary or naval forces, and not every 
disloyal utterance constituted a vio- 
lation. U.S. v. Schutte, 252 F. 212. 
(10) Military and naval forces, as 
the phrase was used in the act, had 
its ordinary meaning of persons or- 
ganized and in service, and not per- 
sons merely registered for the draft 
and subject to future organization 
and service. U. S. v. Hall, supra. 
(11) The existence or nonexistence 
of a war status and hostilities was a 
material consideration in determin- 
ing whether a’ particular statement 
constituted a violation of the statute. 
10h Ven SerOnexe263 2 BY WS. 9.) yn CLi2)) 
Statements held to violate statute see 
Séehaefer v. U..S.,°40 S.Ct... 259, 251.0. 
S. 466, 64 L.Ed. 360 [mod 254 F. 135]; 
Abrams v. U. S., 40 S.Ct. 17, 250 U.S. 
616, 63> L.Ed. 1173; U._8. v. Steene, 
263 F. 130 [rev on confession of er- 
ror 41 S.Ct. 446, 255 U.S. 580,65 I. 
Ed. 796]; U.S. v. Binder, 253 F. 978; 
U. S. v. Pierce, 245 F. 878 [aff 40 S. 
Ct. 205, 252 U.S. 239, 64 L.Ed. 542]. 
(13) Statements held not to consti- 
tute violation of statute see U. S. v. 
Listman, 263 F. 798; U.S. v. Strong, 
263 F. 789, 


[e] Statements derogatory to Red 
Cross, ¥. M. C. A., etc.—(1) The Red 
Cross, Y. M. C. A., and other relief 
organizations were held to be within 
the term “military or naval forces 
of the United States,” as used in 
Espionage Act of June 15, 1917 tit I 
§ 3 (40 U. S. St. at L. p 219), provid- 
ing for the punishment of persons 
making false statements or false re- 
ports with intent to interfere with 
the operation or success of the mili- 
tary or naval forces, so as to con- 
stitute statements derogatory to such 
organizations a violation of the act, 
in time of war, in view of the rela- 
tion of such organizations to the 
armed forces at such time, although 
it would be otherwise in peace time. 
WimicwivenNagion. 250) W207) C2) ent 
was also held that while the Red 
Cross is not itself within the term 
“military or naval forces’ of the 
Uniied States, yet to cripple the Red 
Cross as operated in time of war 
would be to interfere with such forc- 
es and their operations and success, 
and so statements derogatory to the 
Red Cross and tending to destroy 
public confidence in its administra- 
tion and reduce its income from vol- 
untary contributions constituted a vi- 
Olation of the act. Granzow v. U. S., 
PARMA OM ES UI feet 


[f] Indictment.—(1) An _ indict- 
ment under Hspionage Act tit I § 3, 


for willfully making false statements 
with intent to interfere with the op- 
eration or success of the armed forc- 
es or to promote the success of the 
enemy, was required to allege that 
the statements were false and that 
they were willfully made. Balbas v. 
Uses: Zou, Be 7, V6 SC. C tA 2 29h 2) 
It was proper for the indictment to 
set forth the language alleged to con- 
stitute the offense, or, if too obscene 
for a judicial record, to describe it 
in such manner that the court could 
determine whether it possessed the 
forbidden quality. U. S. v. Schutte, 
252 F. 212. (3) Where the indictment 
Set out articles published by defend- 
ant in full, it was not necessary to 
specify the particular statements in 
them alleged to constitute the viola- 
tion of the statute. Balbas v. U. S., 
supra. (4) It was necessary for the 
indictment to allege or set forth on 
its face facts from which an infer- 
ence might reasonably be drawn that 
the statements alleged were made 
with the prohibited intent. Fontana 
Vi U.LS:,) 262) Bee837) (5)e An indict= 
ment setting forth the statements 
made but not stating any such facts 
as time, place, occasion, or circum- 
stances, whereby defendant coulda 
have found out or identified the occa- 
sion when he was alleged to have 
made improper remarks, was insuffi- 
cient. Fontana v. U. S., supra. (6) 
An indictment was insufficient where 
it failed to show that the statements 
were made or conveyed to any person, 
or failed to set forth such facts as 
to show that they were made or con- 
veyed with intention to interfere 
with the operation or success of the 
armed forces. Guggolz v. U. S., 262 
F. 764. (7) Indictment held sufficient 
SCesUL Sav. SOuUtin, Wa biel voto mnlenS: 
v. Schaefer, 248 F. 290. 


[g] Evidence.—(1) For the sake 
of showing the falsity of statements 
as to the reasons for the war between 
the United States and Germany, a 
copy of the address of the president 
to congress under date of April 2, 1917, 
wherein he stated the causes which 
brought the United States into the 
war, and the declaration of war out- 
lining such reasons, were admissible 
in evidence. Pierced v. U. S., 40 S.Ct. 
205, 252 U.S. 239, 64 L.Ed. 542 [aff 245 
F. 878]; Shidler v. U. S., 257 F. 620, 168 
C.C.A. 570. (2) To show the falsity 
of statements that the attorney-gen- 
eral was so busy prosecuting persons 
who failed to stand up for the play- 
ing of The Star Spangled Banner that 
he had no time to protect the food 
supply, etc., testimony of the United 
States district attorney that no fed- 
eral law made it a crime to fail to 
stand, and that he had no knowledge 
of any one having been prosecuted 
for a failure so to do, was admissi- 
ble. Pierce’ v. U:. S., Supra.’ (3) Bvi- 
dence of statements of similar na- 
ture, made by defendant at other 
times, even before the enactment of 
the Hspionage Act, was admissible 
to show intent. Albers v. U. S., 263 
F. 27 [rev on confession of error 41 
S.Ct. 5386, 256 U.S. 706,:65 L.Ed. 1181, 
and motion den 41 S.Ct. 624]; Her- 
man iv. TWAS. 2570 TEs 160155 163. CiGuA, 
551 [cert den 40 S.Ct. 179, 251 U.S. 
558, 64 L.Ed. 413]; Kirchner vy. U. S., 
255 EF. 301, 166 C.C.A. 471 [cert-er 
39 S.Cti 260, 249 U.S. 595, 63 L.Ed. 
794, and dism 40 S.Ct. 16, 250 Urs, 
678, 63 L.Ed. 1202]. Compare Kam- 
mann v. U. S., 259 F. 192 (holding 
that evidence of a mere expression 
of opinion, as distinguished from a 
statement of fact, at a prior time 
was not admissible). (4) Corre- 
spondence between defendant and 


other persons was admissible to show 
his state of mind in making the state- 
ments alleged to violate the statute. 
Herman v. U. S., supra. (5) Evidence 
of what other persons have said in 
time of war, offered for the sake of 
showing that criticism of govern- 
ments has been permitted, was im- 
material. Herman vy. U. S., supra. 
(6) Evidence held sufficient to sus- 
tain conviction see Hickson v. U. S., 
258 EF. 867, 169 C.C.A. 587; Herman 
v. U. S., supra; Shaffer v. U. S., 255 
F, 886, 167 C.C.A. 206 [cert den 40 
S.Ctii57, 251 WS. 4552, 64° i wae410n- 
(7) Evidence held insufficient see 
Fontana v. U. S., 262 F. 283. 


[h] Punishment.—The term of 
imprisonment of one convicted of a 
political offense connected with the 
misuse of public speech and the free- 
dom of the press should be such as 
to continue or endure during the 
probable length of the war and a rea- 
sonable time thereafter while politi- 
cal readjustments may be in prog- 
ress, so that the offender can do no 
harm during the excited condition of 
the public mind connected with war. 
one S. v. Balbas, 10 Porto Rico Fed. 


[i] Effect of termination of war. 
—(1) In view of the joint resolution 
of congress approved March 8, 1921 
e136" (40 USS! Stat’ Le p 1359) pro- 
viding that the date of such resolu- 
tion should be treated as the termi- 
nation of the war theretofore exist- 
ing, but that nothing in its provisions 
should be held to exempt from pros- 
ecution or to relieve from punishment 
any offense theretofore committed in 
violation of any war time act repeal- 
ed or terminated by the joint resolu- 
tion, the fact that the war had so 
terminated is no ground for reversing 
a conviction or abating an indictment 
for an offense prohibited by the war 
time Espionage Act and committed 
during the existence of the war. 
Bentall v. U.. S276 B.121.. (2) -Ter- 
mination of war in general see infra 
§§ 195-201. 


12. See statutory provisions; and 
cases infra this note. 
[a] Constitutionality.—The  pro- 


vision of the Espionage Act of June 
55 LORS BlGs Sa (LON Olen ec tare ioeitze 
p 219), as amended by Act May 16, 
LILS AS. (40 USS. Ste at tae pr baen. 
for the punishment of any person 
who should by word or act support 
or favor the cause of any country 
with which the United States was 
at war, or by word or act oppose the 
cause of the United States, was not 
unconstitutional. Wimmer vy. U. S., 
264 F. 11 [cert den 40 S.Ct. 586, 253 
U.S. 494, 64 L.Ed. 1030]; Schoborg 
Vo US.) 2640 le Lcert dens 40: SiGe 
586, 258 U.S. 494, 64 L.Hd. 1029]; 
Dodge v. U. S., 258° F. 300, 169 C.C.A. 
316 [cert den 40 S.Ct. 10, 250 U.S. 660, 
63 L.Ed. 1194]. 


[b] Intent as element of offense. 
—(1) Under the provision of Espion- 
age Act tit I § 8, as amended, relat- 
ing to the offense of supporting or 
favoring the cause of the enemy. or 
opposing the cause of the United 
States, intent was an element or part 
of the offense, the very description 
of which involved the mental atti- 
tude of the accused. Schulze v. U. 
Si; 259 'F.1189, 170 -©.C:Ai 257 ‘Patt: 253 
F. 377). (2) A presumptive intent, 
however, was not. insufficient merely 
because it was presumptive, and 
statements which in fact constituted 
incitement to favor or support the 
enemy constituted a violation of the 
act even though they were not in 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 60] 


bring the government, flag, or armed forces into con- 
tempt or disrepute,'* or to incite or encourage resist- 
ence to the government, or promote the cause of the 
enemy;** forfeiture of property about to be unlaw- 
fully exported;1° transportation of provisions or 
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munitions of war into hostile territory;1* assisting 
alien enemies to leave the country;'* injury to, or 
destruction of, war material and war utilities;*® de- 
feetive manufacture of war material;'® and prosti- 
tution.?° 


form incitements. Schoborg v. U. S., 
264 F. 1 [cert den 40 S.Ct. 586, 253 
U.S. 494, 64 L.Ed. 1029]. (3) Intent 
was deducible from the circumstanc- 
ess, Bold. w.U. S., 265 5st 

[c] Indictment.—In charging the 
offense of supporting or favoring the 
cause of the enemy, it was unnecessa- 
ry to allege the intent, it being suf- 
ficient to aver in apt terms the act 
done or statement made. Schulze v. 
We Ss 259 H. 189, 170° °C.G.AL 257 [att 
Boon hee Uae 

[ad] Bvidence.—(1) Evidence of 
prior statements made by one accused 
of favoring the cause of the enemy 
Was admissible to show the intent 
with which the statements charged 
in the indictment to have been made 
by the accused were uttered. Wim- 
mer v. U. S., 264 F. 11 [cert den 40 S. 
Ct. 586, 253 U.S. 494, 64 L.Hd. 1030]; 
Schulze v. U. S., 259 Fivl89, 170 C.C, 
A, 257 [aff 253 F. 3877]. (2) The evi- 
dence of a single witness, if compe- 
tent, was sufficient for a conviction, 
without corroboration. Bold v. U. S., 
265 F. 581. (38) Evidence held suf- 
ficient to sustain conviction see Bold 
Nap Obe Samisuplare. Wockhar trav. UL —Ss 
264 EB. 14’[cert den 41 S.Ct. 14, 254 
U.S. 645, 65 L.Ed. 455]; Wimmer v. 
U. S., 264 F. 11 [cert den 40 S.Ct. 586, 
253 U.S. 494, 64 L.Ed. 1030]. 

Favoring or supporting enemy as 
treason see Treason § 12 text and 
note 54. ; 

13. See statutory provisions; and 
case infra this note. 


[aj] Intent.—The terms of Act 
May 16, 1918 § 1 (40 U. S. St. at L. p 
553), amending Espionage Act June 
ld, AOL tit D§)3h1(40 US. ‘Stat B. 
p 219), and providing for the punish- 
ment of persons who, in time of war, 
should willfully utter, print, write, 
or publish any disloyal, profane, 
scurrilous, or abusive language about 
the form of government or the con- 
stitution of the United States, or the 
flag, or the uniform of the army or 
navy, or any language intended to 
bring the form of government, or 
constitution, or army or navy, or flag, 
or the uniform of the army or navy, 
into contempt, scorn, contumely, or 
disrepute, do not in either clause re- 
quire a criminal intent, except as the 
word “intended” is used _in_ the sec- 
ond clause. Dierkes v. U. S., 274 F. 
75 [cert den 42 S.Ct. 55, 257 U.S. 646, 
(66 L.Ed. 414}. 

{b] Indictment.—(1) An _ indict- 
ment following the language of the 
statute was sufficient without setting 
forth the circumstances in which the 
words were uttered. Dierkes v. U. S., 
274 F. 75 [cert den 42 S.Ct. 55, 257 
U.S. 646, 66 L.Ed. 414]. (2) The per- 
son or persons to whom the language 
forming the basis of the offense were 
addressed need not have been set out 
in the indictment. Dierkes v. U. S., 
supra. 

[c] Bvidence.—(1) Hvidence of 
previous statements, made by one ac- 
cused of violating the provisions of 
the act amendatory of the Hspionage 
Act providing punishment for utter- 
ing disloyal language or language in- 
tended to bring the government, arm- 
ed forces, ete., into contempt or dis- 
repute, was admissible as showing 

’ his state of mind and intention, al- 
though such statements were made 
before the enactment of the amenda- 
tory statute by which the offense was 
ereated: Dierkes v. U. S., 274 F. 75 


[cert den 42 S.Ct. 55, 257 U.S. 646, 66 
L.fid. 414]. (2) Evidence held suffi- 
cient to sustain conviction see Dier- 
kes v. U. S., supra. 

14. See statutory provisions; 
case infra this note. 

[a] Constitutionality—The Espi- 
onage Act of June 15, 1917 tit I § 3 
(40 U. S. St. at L. p 219), as amend- 
ed by Act May 16, 1918 § 1 (40 U. S. 
St. at L. p 553), was not unconstitu- 
tional in providing for the punish- 
ment of any person who should will- 
fully utter, print, write, or publish 
any language intended to incite, pro- 
voke, or encourage resistance to the 
United States or to promote the cause 
of its enemies. Dodge v. U. S., 258 
F. 300, 169 C.C.A. (316 [cert den 40 
S.Ct. 10, 250 U.S. 660, 63 wid. 1194]. 

Encouraging insubordination or 
discouraging enlistment in armed 
forces see Army and Navy. 


Sedition and seditious utterances 
in general see Insurrection and Sedi- 
tion §§ 13, 24. 

15. See statutory provisions; 
cases infra this note. 


{a] Right of owner to return.— 
(1) Under Hspionage Act of June 15, 
OMT RCE SO MtHtVAL C40) i SomisGag ace ds 
p 223), providing in § 1 that inspec- 
tors of customs and others should 
Seize articles attempted to be export- 
ed in violation of law, and retain pos- 
session of the same until released or 
disposed of as by the act directed, 
and providing in § 2 that it should 
be the duty of the person making the 
Seizure to apply with due diligence 
to the judge of the district court hay- 
ing jurisdiction of the place where 
the seizure was made for a warrant 
to justify the further detention of 
the property so seized, otherwise the 
property should be restored to the 
Owner or person from whom seized, 
the mode of procedure thereby pre- 
scribed was mandatory, and a failure 
to pursue it entitled the owner or 
person from whom property had been 
seized to have it restored to him 
forthwith. U.S. v. Two Hundred and 
Sixty-seven Twenty-Dollar Gold 
Pieces, 255 F. 217. (2) Where arti- 
cles were seized under a presidential 
proclamation issued under Espionage 
Act tit VII, providing that, whenever 
the president should so proclaim, it 
should be unlawful to export any ar- 
ticles mentioned in such proclama- 
tion, the owner of such articles so 
seized was not entitled to a return of 
them upon the giving of a bond con- 
ditioned that they would not be ex- 
ported or employed contrary to law, 
such tit VII making no provision for 
the giving of a bond or the release 
of property seized. U.S. v. Fernan- 
dez, 254 Fy 302, 166 C.C.A. 42. 


16. See statutory provisions; 
cases infra this note. 


[a] Fat cattle are provisions or 
munitions of war within the meaning 
of a statute prohibiting any person 
from transporting provisions or mu- 
nitions of war into hostile territory. 
U. S. v. Sheldon, 2 Wheat. (U.S.) 119, 
4 L.Ed. 199; U.S. v. Barber, 9 Cranch 
(LOS weaigis Bball yale” 


[b] What constitutes transporta- 
tion.—Driving living cattle into hos- 
tile territory is not a transportation 
of them, within the meaning of a 
statute prohibiting any person from 
transporting provisions and muni- 
tions of war into hostile territory, 


and 


and 


and 


such statute being penal and so to 
be strictly construed. U. S. v. Shel- 
don, 2 Wheat. (U.S.) 119, 4 L.Hd. 199. 


Trading with enemy in time of war 
see supra §§ 44-49. 

17. See statutory provisions; ,and 
case infra this note. 

[a] What constitutes violation of 
statute.—Under a statute prohibiting 
any person from assisting subjects 
of a foreign country at war with the 
king to leave the country without the 
consent of the crown, the offense is 
committed when one assistS such 
persons at any stage of a journey 
begun and undertaken by them for 
the purpose of leaving the country, 
although they do not succeed in 
reaching the border or in leaving the 
country. Rex v. Oma, 8 Sask.L. 395. 


Assisting enemy as treason see 
Treason § 12. 


18. See statutory provisions; 
case infra this note. 

[a] What constitutes war utility. 
—Copper line wire forming part of a 
telegraph line used in connection 
with the operation of a railroad be- 
Ing operated by the government and 
being engaged in the transportation 
of war material and troops in the 
carrying on of war was within the 
protection of a statute providing for 
the punishment of any persons injur- 
ing or destroying any war material, 
war premises, or war utilities. Weis- 
man v. U. S., 271 F. 944. 

Sabotage see Insurrection and Se- 
dition §§ 12, 23 

19. See statutory provisions; 
case infra this note. 


[a] Solicitation of another as “at- 
tempt” to cause defective manufac- 
ture.—Under Act April 20, 1918 c 59 
§ 3 (40 U. S. St. at L. p 534), provid- 
ing for the punishment of persons 
willfully making or causing to be 
made, or attempting to make or cause 
to be made, in a defective manner, 
any war material, the willful advis- 
ing, soliciting, and attempting to in- 
fluence another to commit such of- 
fense constituted an “attempt” within 
the meaning of the statute. U.S. v. 
De Bolt, 253 F. 78. 


20. See statutory provisions; 
cases infra this note. 


[a] Constitutionality.—The provi- 
sion of the Selective Service Act of 
May 18, 1917 ¢ 15 § 13 (40 U. S.-St. 
at L. p 83), authorizing the secretary 
of war to do what should be deemed 
by him necessary to suppress and pre- 
vent the keeping or setting up of 
houses of ill fame within such dis- 
tance as he should deem needful of 
military posts, camps, etc., and pro- 
viding for the punishment of persons 
permitting anyone to be received or 
to remain in a house for immoral 
purposes or violating any order, rule, 
or regulation of the secretary of war, 
was not unconstitutional, nor an in- 
vasion of the police power of the 
states. McKinley v. U. S., 39 S.Ct. 
824, 249 U.S. 397, 63 L.Ed. 668; 
v. Meyers, 265 F. 329; Blanc v. U. &., 
258 KF. 921, 169 C.C.A. 641; Grancourt 
Varn tSt, U2o Say Zoho C.ClA el Ga. 
Pappens v. U. S., 252 BF. 55, 164 C.C.A. 
LGM IURISHvanocott. 243 EY 36d ie se 
v. Casey, 247 EF. 362. 


[b] Commission and elements of 
offense.—(1) Under the Selective 
Service Act of May 18, 1917 ¢ 15 § 13 
(40 U. S. St. at L. p 83), providing 


and 


and 


and 


372 [67 C.J.] 

[§ 61] B. Regulation by States. A state has no 
right to hinder or embarrass the United States, di- 
rectly or indirectly, in carrying out its power to 
make war,?! and no local statute can be permitted to 
stand as a bar to the effective exercise of the war 
power of the federal government.*? Moreover, war 
measures are the exclusive prerogative of the na- 
tional government,?* and are not within the purview 


WAR 


[§ 61 


of the regulatory power of the state.24 <A fortiori, 
local municipal authorities are without power to en- 
act regulations as war measures.7° <A state may, 
however, enact legislation beneficial to the federal 
government or for its aid while it is at war with 
a foreign country;?® and in a number of instances 
this has been done.?7 


for the punishment of persons per- 
mittipg anyone to be received or to 
remain in a house for immoral pur- 
poses, or violating any rule, order, or 
regulation of the secretary of war 
authorized by the act, in a prosecu- 
tion for receiving and permitting cer- 
tain persons to be received for im- 
moral purposes in a designated hotel 
it was immaterial whether defend- 
ant -was owner of the hotel, or its 
lessee, or one of the participants in 
its conduct. Hunter v. U. S., 272 F. 
235) Ecert. den 42 "Sitaram 250 2s: 
6335.66 Lhd. 40732) (@) it acts of 
prostitution were committed in a ho- 
tel or rooming house with the keep- 
er’s consent or connivance it was 
unnecessary, to constitute a violation 
of the statute, that he should witness 
or have personal knowledge of each 
act. . Hunter v. S., supra. (3) 
Where ‘one charged with keeping a 
house of prostitution in violation of 
the statute had a lease of the whole 
building, and was personally present 
conducting the place as its proprie- 
tor, he could not discharge himself of 
liability by making temporary leas- 
es of particular rooms and asserting 
consequent lack of control over the 
premises. Hunter v. U.S., supra. (4) 
A naval ordnance plant was within 
the purview of the statute, in view 
of the amendment of the Selective 
Service Act by Act Oct. 6, 1917 ¢ 92 
(40 U. S. St. at L. p 393), providing 
that in construing the Selective Serv- 


ice Act the word “military” should 
include ‘naval,’ and the words 
“camp, station, fort, post, canton- 


ment, training, or mobilization place” 
should include places under naval ju- 
risdiction. Hunter v..U. S., supra. 


[ce] Indictment or information.— 
(1) An indictment charging, a viola- 
tion of a regulation or order made by 
the secretary of war with respect to 
houses of ill fame near military 
camps, ete., was sufficient, although 
not charging an offense against an 
act of congress, where such regula- 
tion or order was made in pursuance 
of the Selective Service Act of May 
Re TOlTve tors: Ls (40) WirSeSt.cat lap 
83), authorizing the secretary of war 
to do what he should deem necessa- 
ry to suppress and prevent the keep- 
ing of houses of ill fame near mili- 
tary camps. Pappens v. U. S., 252 F. 
55, 164.C.C.A. 167. (2) An informa- 
tion substantially in the language of 
the statute was sufficient. Pollard 
v. U. S., 261 F. 386 [cert den 40'S.Ct. 
B44, 252 U.S. 577, 64 L.Ed. 725]. 


[d] Evidence.—(1) Testimony of 
the general reputation of a house was 
admissible for the purpose of show- 
ing that it was a house of prostitu- 
tion, in a prosecution for violation 
of the Selective Service Act of May 
18, 1917 c 15 § 13 (40 U.S. St. at L. 
p 83), relating to houses of prostitu- 
tion near military camps, ete. Hunt- 
er v. U. S., 272. F. 235 [cert den 42 S. 
Ct 47 Zoli. Oso, (6.6) pu kods 14 Olu): 
Gray: War Wie Seo. Ooms pe) MV 
dence of questions asked by soldiers 
as to whether there were any women 
in a house, and of transactions of an 
immoral character with such women, 
and testimony of police officers that 
the occupation of the women in the 


house was prostitution, were admis- 
sible. —Grancourt Wve. Us S., 258 Hy 2o, 
169 C.C.A. 168. (3) Evidence of so- 
licitation by a woman in a hotel was 
admissible to show that prostitution 
was being practiced on the premises. 
Nakano v. U. S., 262 F. 761 [cert den 
41 S.Ct. 7, 254 U.S. 632, 65 L.Ed. 448]. 
(4) Evidence that women found in 
an alleged house of prostitution were 
infected with a venereal disease was 
admissible as tending to show the 
character of the place. Nakano vy. U. 
S., supra. (5) Evidence of lewd con- 
duct of defendant, keeper of a room- 
ing house, with an alleged prostitute 
living therein was admissible to show 
his knowledge of the purposes for 
which her apartments were being 
used. Hunter v. U. S., supra. (6) 
Evidence held sufficient to justify 
conviction see Hunter v. U. S., supra; 
Thaler v. U. S., 261-F. 746; De Four 
Vo: S45 21009 BS 596,0 1g C.C-ACn 360 
[cert den 40 S.Ct. 485, 253 U.S. 487, 
64 L.Ed. 1026]. 

21. Peo. ex rel. Astoria Light, 
Heat & Power Co. v. Cantor, 141 N. 
He 901, 236 N.Y. 427, 130, ANLAR. s1 458. 

22. U.S. v. Porto Rico Fruit Un- 
ion, 12 F.(2d) 961; State v. Rogers 
& Rogers, 182 N.W. 1005, 149 Minn. 
151; Jackson-Tweed Lumber Co. v. 
Southern Ry. Co., 101 S.E. 924, 113 S. 
C236, 239: 

“The power of Congress in the 
emergency of war is supreme, and 
local laws must yield when they con- 
flict with it.” Jackson-Tweed Lum- 
ber Co. v. Southern Ry. Co., supra. 

[a] Control of public stockyards 
and commission business.—A state 
was without authority to control pub- 
lic stockyards or to fix and enforce 
commission charges by commission 
men doing business there while such 
stockyards and business had been 
brought under the control of the fed- 
eral government aS a war measure. 
State v. Rogers & Rogers, 182 N.W. 
1005, 149 Minn, 151. 


Relation of states to United States 
in general see States §§ 9-11. 


23. New Yorker Staats-Zeitung v. 
Nolan, 105 A. 72, 89 N.J.Eq. 387. 


24. Ex parte Taft, 225 S.W. 457, 
284 Mo. 531; Schellenger v. State, 222 
S.W. 246, 87 Tex.Cr. 411; Hx parte 
Meckel, 220 S.W. 81, 87 Tex.Cr. 120. 


[a] Disloyal or seditious activity. 
—(1) A city ordinance denouncing as 
a vagrant one who becomes a mem- 
ber of an organization opposed to a 
war prosecuted by the federal gov- 
ernment, or who circulates literature 
intended to hinder the federal gov- 
ernment in exercising itS war powers, 
or who utters seditious sentiments, 
or who aids in the circulation of lit- 
erature intended to promote sedition, 
disloyalty, sabotage, etc., is void as 
covering matters of federal rather 
than state cognizance. Ex parte 
Tatt, 225 1S.W. 457, 284 Mo. 531. (2) 
A statute prohibiting the use of dis- 
loyal language, enacted aS a war 
measure, is not within the purview 
of the regulatory power of the state, 
being the subject of federal legisla- 
tion. Schellenger v. State, 222 S.W. 
246, 87 Tex.Cr. 411; Ex parte Meckel, 


220 S.-W. 81, 87 Tex.Cr. 120. (3) Pow-= 
er of state to legislate against sedi- 
tion in general see Insurrection and 
Sedition § 24 text and notes 85-87. 


War power of federal government 
in general see supra § 55. 

25). Wx parte Taft, 225 .S.W-- 457; 
284 Mo. 531; New Yorker Staats-Zei- 
pune v. Nolan, 105 A. 72, 89 N.J.Eq. 


26. State v. McClure, 105 A. 712, 
30 Del. 265. See Green v. State, 208 
S.W. 514, 84 Tex.Cr. 485 (holding that 
the state legislature had authority to 
enact a statute for the punishment of 
soliciting a soldier to meet a woman 
for the purpose of illicit intercourse). 


27. See statutory provisions; and 
cases infra this note. 

[a] State public safety commis- 
sion or defense council.—(1) In a 
statute creating a State public safety 
commission and authorizing it in 
time of war to do all acts and things, 
not inconsistent with the constitu- 
tion or laws of the state or United 
States, necessary or proper for the 
public safety and for the efficient ap- 
plication of the resources of the state 
to the successful prosecution of the 
war, the phrase as to consistency 
with the laws of the state was not 
to be given a narrow construction, 
but should be held to mean not in- 
consistent with the broad purposes, 
underlying principles, and fundamen- 
tal requirements of the state laws. 
Cook v. Burnquist, 242 F. 321. (2) 
Such a statute did not constitute a 
delegation of legislative power, but 
conferred merely administrative pow- 
ers, and was not invalid. Cook v. 
Burnquist, supra. (3) Under such 
statute, an order requiring the legis- 
lative bodies of municipalities to en- 
act ordinances for closing saloons 
between certain hours was author- 
ized. Cook v. Burnquist, supra. (4) 
The fact that an action proposed to 
be taken by a state council of defense, 
created by statute in time of war, 
was made known to, and approved 
by, the governor of the state, before 
it was taken, did not render such ac- 
tion when taken that of the governor 
in the exercise of special war powers 
conferred upon him by another and 
distinct statute. Council of Defense 
of State of New Mexico v. Interna- 
tional Magazine Co., 267 F. 390. 


[b] Giving aid, support, or infor- 
mation to enemy.—(1) A statutory 


provision authorizing the arrest in. 


time of war of persons giving aid, 
support, or information to the enemy 
or insurgents, or combining or con- 
spiring together to aid or support 
any hostile action against the state 
or the United States, is not applica- 
ble except in time of actual war, as 
distinguished from merely theoreti- 
cal or technical war. Ex p. Lavinder, 
108 S.B. 428, 88 W.Va. 713, 34 A.L.R. 
1178. (2) Such statute applies, how- 
ever, to persons and to acts done out- 
side the area of military operations 
as well as within such area. Ex parte 
Jones, 77 S.E. 1029, 71 W.Va. 567, 45 
L.R.A.N.S. 1030, Ann.Cas.1914C 31. 
[c] Inciting or encouragins hos. 
tility to government.—(1) In ea pros- 
ecution under a statute providing for 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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X. REQUISITION OF PRIVATE PROPERTY?® 


[§ 62] A. In General. The power to requisition 
private property for war purposes is an essential 
attribute of sovereignty ;?° but, since it is even more 
sheer and abrupt than the power of eminent do- 
main,*® and is clearly arbitrary in character, and 
subversive of private rights,*1 it should be resorted 
to only where the necessity is urgent, or public dan- 


ger is immediate, imminent, and 


the punishment of any person who 
should by speech or writing or other 
means incite, abet, promote, or en- 
courage hostility or opposition to the 
government of the state or of the 
United States, evidence that defend- 
ant had never been heard to speak 
favorably of the government was ad- 
missible as showing his mental atti- 
tude. State v. Gibson, 174 N.W. 34, 
189 Iowa 1212 [reh den 181 N.W. 
704]. (2) In such a prosecution, evi- 
dence showing a hostile or unfavor- 
able attitude on the part of defend- 
ant toward the Red Cross, Y. M. C. A., 
ete., was proper to be considered by 
the jury. State v. Gibson, supra. 


[d] Advocating nonassistance to 
United States.—(1) A statute making 
it unlawful to teach or advocate that 
the citizens of the state should not 
aid or assist the United States in 
prosecuting or carrying on war with 
its public enemies was violated by 
language from which the hearers 
could reasonably conclude that the 
country had no just cause for prose- 
cuting the war, or would profit noth- 
ing by winning. State v. Gilbert, 171 
N.W. 798, 142 Minn. 495; State v. 
Freerks, 168 N.W. 23, 140 Minn. 349. 
(2) The offense denounced by such 
statute was complete when the teach- 
ing or advocating was done, without 
proof of any conspiracy. State v. 
Townley, 171 N.W. 930, 142 Minn. 326. 
(3) Language tending to obstruct the 
work of procuring subscriptions to 
the Red Cross society constituted a 
violation of such statute, since the 
Red Cross was an agency by which 
the citizens of the country were as- 
sisting the United States in carrying 
on the war. State v. Hartung, 169 
N.W. 712, 141 Minn. 207. (4) An in- 
dictment under such statute for ob- 
structing the procuring of subscrip- 
tions for carrying on ‘‘Red Cross” ac- 
tivities was sufficient although not 
referring expressly to the American 
Red Cross Society. State v. Hartung, 
supra. (5) Such statute was not in- 
tended to deprive citizens of the right 
to talk about, speculate upon, discuss, 
or even criticize, matters pertaining 
to the war. State v. Deike, 172 N.W. 
777, 143 Minn. 23. (6) An expression 
of views by two persons to each oth- 
ér in the course of a conversation or 
discussion of the news of the day-did 
not constitute a teaching or advocat- 
ing within the prohibition of the act. 
State v. Rempel, 172 N.W. 888, 143 
Minn. 50. (7) The fact that lan- 
guage complained of was spoken to 
members of a committee seeking to 
obtain defendant’s reasons for not 
joining the Red Cross excluded the 
inference that there was a teaching 
or advocating in violation of the 
statute. State v. Ludemann, 172 N.W. 
887, 148 Minn. 126. (8) A mere derog- 
atory remark about the government, 
without anything being said about 
the war or its prosecution, did not 
amount to a violation of the act. 
State v. Rempel, 172 N.W. 919, 143 
Minn. 52. (9) It was a question of 
fact whether language uttered at a 
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impending, the 


‘public political meeting went beyond 
the usual decrying of rival political 
parties and criticism of methods of 
those in office, and amounted to a 
violation of the statute. State v. 
Randall, 173 N.W. 425, 143 Minn. 208. 


[e] Disloyal language.—(1) Un- 
der the Disloyalty Act (Acts 35th 
Leg. [4th Called Sess. ec 8]) § 1, for- 
bidding the use of language which is 
disloyal to the United States, or abu- 
sive in character, and calculated to 
bring the United States into disre- 
pute, “or” is of such nature as to be 
reasonably calculated to provoke a 
breach of the peace, the quoted word 
“or” was, intended to be and should 
be read “and,” so that in order to 
constitute the offense the language 
must have been disloyal or abusive 
and of such nature as was calculated 
to provoke a breach of the peace. 
Ex parte Meckel, 220 S.W. 81, 87 Tex. 
Cr. 120; Fromme v. State, 212 S.W. 
501, 85 Tex.Cr. 366; Ex parte Acker, 
212 S.W. 500, 85 Tex.Cr. 364. (2) A 
statute prohibiting the use of dis- 
loyal language is invalid under a pro- 
vision of the state constitution that 
every person shall be at liberty to 
speak his opinion on any subject and 
that no law shall ever be passed cur- 
tailing the liberty of speech. Schel- 
lenger v. State, 222 S.W. 246, 87 Tex. 
Cr. 411; Ex parte Meckel, supra. 


Sedition acts see Insurrection and 
Sedition § 24. 
28. Cross references: 


Appropriation-and utilization of prop- 
ae captured at sea see infra § 


Assumption by government of con- 
Lae and operation in timeof war 
of: 


sar ess companies see Railroads § 


Railroads see Railroads §§ 76-94. 


Telegranhs and telephones see Tel- 
earepns and Telephones §§ 121— 


Vessels as part of railroad system 
see Shipping §§ 387-39. 


peanek: and prize see infra §§ 120- 


Destruction of: 
Captured vessels see infra § 132. 
Private property in actual military 
operations see infra 73. 


Levy of contributions on inhabitants 
as conquered territory see infra § 


Requisition as involving exercise of 
power of eminent domain see Emi- 
nent Domain § 5 text and note 25. 

Requisition charters of vessels see 
Shipping §§ 323-326. 

Seizure of: 

Contraband see infra §§ 148-152. 
Enemy property within belligerent 
jurisdiction see infra §§ 99-119. 
29. Mawhinney v. Millbrook Wool- 
en Mills, 172 N.Y.S. 461, 105 Misc. 99 


emergency being the foundation of the right.** The 
exercise of such power is not dependent, however, up- 
on opportunity on the part of the owner of the prop- 
erty to be heard on the question of the necessity of 
the taking,?* and a want or denial of such opportu- 
nity is not a denial of due process of law.** A requi- 
sition is not a taking under agreement, but is a one- 
sided exercise of authority, depending either upon 


[aff 176 N.Y.S. 910, 188 App.Div. 971 
(rearg and leave to appeal den 177 
N.Y.S. 920, 188 App.Div. 991)]. 


[a] In England the crown, as rep- 
resented by competent military or 
naval authorities, has power in war 
time, by virtue of the royal preroga- 
tive, as well as by statute (Defence 
of the Realm [Consolidation] Act 
[1914]), to occupy lands of private 
persons for the defence of the realm 
and for any purposes necessary for 
preventing or repelling invasion. In 
tan Petition of Right, [1915] 3 K.B. 


30. Mawhinney v. Millbrook Wool- 
en Mills, 172 N.Y.S. 461, 105 Misc. 99 
[aff 176 N.Y.S. 910, 188 App.Div. 971 
(rearg and leave to appeal den 177 
N.Y.S. 920, 188 App.Div. 991)]. 


Eminent domain see Eminent Do- 
main 20 C.J. p 501. 


31. Mawhinney v. Millbrook Wool- 
en Mills, 172 N.Y.S. 461, 105 Misc. 99 
[aff 176 N.Y.S. 910, 188 App.Div. 971 
(rearg and leave to appeal den 177 N. 
Y.S. 920, 188 App.Div. 991)]. ( 


32. U. S. v. Russell, 13 Wall. (CU. 
S.) 623, 20 L.Ed. 474; Hones 
Sheridan, 12 F.Cas.No. 6,644, 1 Dill. 


351; Dills v. Hatcher, 6 Bush (Ky.) 
606; Farmer v. Lewis, 1 Bush (Ky.) 
66, 89 Am.D. 610; Howard’s Adm’r 


v. Cooper, 5 Ky.Op..553; Mawhinney 
v. Millbrook Woolen Mills, 172 N.Y. 
S. 461, 105 Mise. 99 [aff 176 N.Y.S. 
910, 188 App.Div. 971 (rearg and leave 
to appeal den 177 N.Y.S. 920, 188 App. 
Div. 991)]. See Mitchell v. Harmony, 
13 How. (U.S.) 115, 14 L.Ed. 75 (hold- 
ing that, in deciding upon the neces- 
sity, the state of facts as they ap- 
peared to the officer acting must gov- 
ern the decision, and if he had reason- 
able ground to believe the taking was 


‘necessary, the subsequent discovery 


that his belief was erroneous will not 
make him a trespassér); Howard’s 
Adm’r v. Cooper, 5 Ky.Op. 552 (hold- 
ing that, in the absence of any press- 
ing necessity, a requisition of private 
property by a military commander is 
without excuse); and cases infra this 
note. Compare Taylor v. Nashville & 
Chattanooga R. Co., 6 Coldw. (Tenn.) 
646, 98 Am.D. 474 (recognizing the 
rule, but holding that a military com- 
mander, while military operations are 
being carried on, is the judge of the 
necessity of taking private property). 


[a]_ Requisition held not justified 
see White v. Ivey, 34 Ga. 186; Sellards 
v. Zomes, 5 Bush (Ky.) 90; Clark v. 
Mitchell, 64 Mo. 564 [rev on other 
grounds 4 S.Ct. 170, 312, 110 U.S. 633, 
28 L.Ed. 279]; Barrow v. Page, 5 
Hayw. (Tenn.) 97. 


33. Richmond Fairfield Ry. Co. v. 
Llewellyn, 157 S.B. 809, 156 Va. 258 
[op am on other grounds 162 S.B. 
601, 156 Va. 258]. 


34. Richmond Fairfield Ry. Co. yv. 
Llewellyn, supra. 


Due process of law in general see 
Constitutional Law §§ 956-1099. 
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force or upon the aequiescence of the owner of the 
property taken.*® 


Requisition in aid of commerce. The government 
in time of war has authority to requisition shipping 
not only for its direet war purposes but also for the 
purpose of conducting, through such agencies or in- 
strumentalities as it may choose, commercial trans- 
portation.?°® 


Preventing property from falling into hands of 
enemy. Under proper circumstances, private prop- 
erty may be seized or destroyed to prevent it from 
falling into the hands of the public enemy.** 


Requisition by military commander.?® A military 
commander may, under circumstances of necessity, 
seize or requisition the private property of a citizen 
for public use,*® or to prevent it from falling into 
the enemy’s hands,*° and in so doing he is not a tres- 
passer, and does not render himself personally lia- 
hle to the owner, who must look to the government 
for compensation.*1 


President. In time of war, by virtue of the consti- 
tution, and usually by statutory enactments of con- 
eress,*2 comprehensive powers reside in the presi- 
dent, as commander in chief of the army and navy, 
to requisition and appropriate property needed for 
the prosecution of the war or the maintenance or 
transportation of troops and munitions of war,** 
and every presumption is in favor of the legality of 
his acts, or the acts of those exercising his author- 


WAR 


[§§ 62-65 


as commander, or under the laws of war, his au- 


thority to requisition is dependent upon acts of con- 
gress, and requisitions not authorized by statute are 
improper.*° 

[§ 63] B. Under Statutes. In time of war stat- 
utes have usually. been enacted which provide for 
the requisition of private property for war purpos- 
es,*® the authority of the congress to enact such 
statutes not being confined to property directly need- 
ed in war, but extending to other property needed or 
useful in connection with war activities.47 The right 
of requisition under such a statute is not terminat- 
ed by the signing of an armistice and the termina- 
tion of actual hostilities, where the state of war has 
not been officially terminated.*® Acquiescence on the 
part of an owner of property in its taking precludes 
him from asserting that the taking was not author- 
ized by statute.*® 


[§ 64] C. Mode of Making Requisition. As a 
general rule, a requisition of existing property should 
be made effective by taking possession,®® and a mere 
notice.of seizure, where followed by a protest and 
objection by the owner, has been held to be no sei- 
zure.°! Jt has, however, been held that authority 
eranted to the president by statute to requisition and 
take over property may properly be exercised by 
proclamation, where no other mode is prescribed by 
the statute.°” 


[§ 65] D. What Constitutes Requisition. A man- 
datory order for, or requisition of, private property 


ity.44 Where, however, the president does not act | by the government or a governmental agency for 
85. Benedict v. U. S., 271 F. 714. 46. See statutory provisions; and{so requisitioned. Gaston, Williams 
26. U.S. v. Porto Rico Fruit Un-| cases infra this note. & Wigmore, Ltd., v. Rex, 21 Can 


ion, 12 F.(2da) 961. 
37. Mitchell v. Harmony, 13 How. 


[a] 


Particular statutes construed. 
—(1) Act June 15, 1917 c 29 (40 U.S. 


Exch. 370, 66 Dom.L.R. 242. 
47. Richmond Fairfield Ry. Co. v. 


“ 


@U2S)), 115, 14 L.Bd. 75. 

e&. Levy of contributions on in- 
habitants of occupied or conquered 
territory see infra § 78. 

&9. Mitchell v. Harmony, 13 How. 
(U.S.) 115, 14 L.Ed. 75; Brady v. At- 
lantic Works, 3 F.Cas.No. 1,794, 2 Ban. 
&A. 436, 4 Cliff. 408, 10 Off.Gaz. 702 
[rev on other grounds 2 S.Ct. 225, 107 
U.S. 192, 27 L.Ed. 438]; Holmes v. 
Sheridan, 12 F.Cas.No. 6,644, 1 Dill. 
351. 

40. Mitchell v. Harmony, 13 How. 
(U.S.) 115, 14 L.Ed. 75. 

Seizure of property to prevent it 
from falling into enemy hands in gen- 
eral see supra text and note 37. 


41. See cases supra notes 39, 40. 

Compensation for property requisi- 
tioned see infra §§ 66-72. 

Personal liability of military com- 
ao er in general see Army and Navy 
§ 220. 

. 42. Requisitions 
see infra § 63. 


43. U. S. v. McFarland, 15 F.(2d) 
§23 [cert gr 47 S.Ct. 449, 273 U.S. 688, 
71 L.Ed. 841, and revoked 48 S.Ct. 27, 
275 U.S: 486, 72. L.Ed. 386]: U.S: v. 
Gordin, 287 F. 565; Mawhinney v. 
Millbrook Woolen Mills, 172 N.Y.S. 
461, 105 Mise.'99 [aff 176 N.Y.S. 910, 
188 App.Div. 971 (rearg and leave to 
appeal den 177 N.Y.S. 920, 188 App. 
Div. 991)]. 


under statutes 


44. U.S. v. Gordin, 287 F. 565. 
45. Mawhinney vy. Millbrook Wool- 
en Mills, 172 N.Y.S. 461, 105 Misc. 


99 [aff 176 N.Y.S. 910, 188 App.Div. 
971 (vearg and leave to appeal den 177 
N.Y.S. 920, 188 App.Div. 991) ]. 


St. at L. p 182), authorizing the presi- 
dent. to modify, suspend, cancel, or 
requisition any existing or future con- 
tract for the building, production, or 
purchase of ships or material, and to 
requisition and take over any ship, 
did not empower the shipping board, 
to which the president had delegated 
the authority so conferred upon him, 
to cancel a contract for the carriage 
of freight by a vessel. U.S. v. Car- 
ver, 49 S.Ct. 100, 278 U.S. 294,73 L. 
Ed. 387 [rev 64 Ct.Cl. 1]. (2) Under 
Act March 1, 1918 © 19 (40 U. S. St. at 
L. p 438), authorizing the United 
States Shipping Board Emergency 
Fleet Corporation to requisition hous- 
es or buildings for the use of its em- 
ployees and their families, and all 
necessary and convenient facilities 
incidental thereto, the corporation had 
power to requisition land for the con- 
struction of a trolley loop, over which 
cars of the local trolley lines operat- 
ed, to give its employees and their 
families convenient transportation fa- 
cilities from their homes. Manufac- 
turers’ Land & Improvement Co. v. U. 
S. Shipping Board Emergency Fleet 
Corporation, 44 S.Ct. 314, 264 U.S. 250, 
68 L.Hd. 664 [aff 284 F. 231]. (3) 
Under an order in council passed on 
November 24, 1916, by the government 
of Canada, providing that any British 
ship registered in the Dominion of 
Canada might be requisitioned by and 
on behalf of His Majesty, the do- 
minion government was empowered 
to requisition such ships in its own 
name, aS principal and not as agent 
for the imperial government, so that 
the Canadian, and not the imperial 
government, was liable for the com- 
pensation due to the owner of a ship 


Llewellyn, 157 S.E. 809, 156 Va. 258 
[op am on other grounds 162 S.E. 601, 
156 Va. 258]. 


[a] TDlustration.—The power of 
congress In time of war to provide for 
the taking of private property extends 
to the acquisition of an easement for 
a sewer line constructed in connec- 
tion with a village established for 
government employees engaged in 
war work. Richmond Fairfield Ry. 
Co. v. Llewellyn, 157 S.B. 809, 156 Va. 
258 [op am on other grounds 162 S.E. 
601, 156 Va. 258]. 


48. U. S. v. Stein, 48 F.(2d) 626; 
Benedict v. U. S., 271 F. 714: Rich- 
mond Fairfield Ry. Ce. v. Llewellyn, 
157 S.E. 809, 156 Va. 258 [op am on 
other grounds 162 S.E. 601, 156 Va. 
258]. 

{a] Statute effective “during exist- 
ence of war.’—Property may be re- 
quisitioned, under a statute in terms 
effective “during the existence of 
war,” at a.time when an armistice has 
been. signed and actual hostilities 
have ceased, where other war activi- 
ties are still in progress and the war 
has not officially been terminated. 
U. S. v. Stein, 48 F.(2d) 626; Rich- 
mond Fairfield Ry. Co. v. Llewellyn, 
157 S.B. 809, 156 Va. 258 [op am on 
sees grounds, 162 S.E. 601, 156 Va. 


aa U. S. v. McIntosh, 2 F.Suppl. 
50. Central R. & Banking Co. v. 


Atlantic & Gulf R. Co., 50 Ga. 444, 


51. Central R. & Banking Co. v. 
Atlantic & Gulf R. Co., supra. 


fof U. S. v. McIntosh, 2 F.Suppl. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 65] 


war purposes need not be in any particular form, in 
the absence of statutory requirement,®? and may be 
couched in the form or terms of a mere request,®4 
or may be in the form of a contract between the par- 
ties;°° but, in view of the arbitrary character of the 
power to requisition,®® the presumption is ordinarily 
against an intention to exercise it unless such inten- 
A mere voluntary contract 
between the government and the owner of property 
for its acquisition by the former is not a requisi- 
tion;°® but, since a requisition does not depend up- 
on agreement but rather upon forece,°® acquiescence 
or assent on the part of the owner of property to 
or in its taking by the government is not equivalent 


tion clearly appears.57 


53. Roxford Knitting Co. v. Moore 
& Tierney, Inc., 265 F. 177, 11 A.L.R. 
1415 [aff 250 F. 278, 288, and cert den 
40 S.Ct. 588, 253 U.S. 498, 64 L.Ed. 
1031, 10321; Mawhinney v. Millbrook 
Woolen Mills, 172 N.Y.S. 461, 105 Misc. 
99 [aff 176 N.Y.S. 910, 188 App.Div. 
971 (rearg and leave to appeal den 
177 N.Y.S. 920, 188 App.Div. 991)]. 

54. Mawhinney v. Millbrook Wool- 
en Mills, supra. 

55. Roxford Knitting Co. v. Moore 
& Tierney, Inc., 265 F. 177, 11 A.L.R. 
1415 [aff 250 F. 278, 288, and cert den 
40 S.Ct. 588, 253 U.S. 498, 64 L.Ed. 
1031, 1032]. 

56 See supra § 62. 

57. Mawhinney v. Millbrook Wool- 
en Mills, 172 N.Y.S. 461, 105 Mise. 99 
[aff 176 N.Y.S. 910, 188 App.Div. 971 
(rearg and leave to appeal den 177 
N.Y.S. 920, 188 App.Div. 991)]. 


58. Mawhinney v. Millbrook Wool- 
en Mills, supra. See Dominion Iron 
& Steel Co. v. Rex, 20 Can.Hxch. 245, 
67 Dom.L.R. 609 (where an order by 
the government for steel rails to be 
manufactured by plaintiff company 
was held to have created a contractual 
relationship rather than to have 
amounted to an appropriation or req- 
uisition of its property or service). 


[a] Order for goods.—Under a 
statute authorizing the president to 
“place an order” for products or ma- 
terials required for war purposes, and 
making such orders obligatory, a con- 
tract voluntarily entered into between 
the government and a manufacturing 
company is not an “order” of mand2- 
tory character, or requisition, within 
the meaning of the statute. Mawhin- 
ney v. Millbrook Woolen Mills, 172 N. 
Y.S. 461, 105 Mise. 99 [aff 176 N.Y.S. 
910, 188 App.Div. 971 (rearg and leave 
to appeal den 177 N.Y.S. 920, 188 App. 
DIV OOT as 

59. See supra § 62. 

60. Benedict v. U. S., 271 F. 714. 


61. International Paper Co. v._ U. 
$., 51 S.Ct. 176, 282 U.S. 399, 75 L.Ed. 
410 [rev 68 Ct.Cl. 414]. 


62. See cases infra this note. 


[a] Transaction amounting to req- 
uisition.—Where the United States 
took over a vessel then under con- 
struction for claimant, required the 
builder to carry out the contract, re- 
ceived the vessel, and appropriated 
claimant’s payments thereon to its 
own use, it thereby requisitioned or 
expropriated claimant’s contract, 
within the meaning of a statute au- 
thorizing the requisition of contracts 
and reguiring the making of just 
compensation therefor. Brooks-Scan- 
Jon Corporation v. U. S., 44 S.Ct. 471, 
265 U.S. 106, 68 L.Ed. 934 [rev 58 Ct. 
Cl. 274, and op conformed to 64 Ct. 
Cale eXDale t 

[b] ransactions not amounting 
to reauisitions.—(1) A seller of cop- 


WAR. 


the government 


tres. 02 


war, who raised some objections to 
details of the proposed contract, but 
made no objection to the price speci- 
fied therein, and accepted the order at 
such price, cannot claim that such 
acceptance was merely yielding to a 
requisition of the copper, authorized 
by a statute, so as to entitle him to 
claim, as just compensation for the 
copper sold, the higher price fixed 
by an act passed after the making of 
the contract but before performance 
thereof. American Smelting & Refin- 
ing Co. v. U. S., 42 S.Ct. 420, 259 U.S. 
75, 66 L.Ed. 833 [aff 55 Ct.Cl. 466]. 
(2) Where the United States, under a 
contract for the purchase of copper, 
at a specified price, failed to give 
shipping orders, so that the copper 
could not be delivered before or by 
the date specified by the contract, but 
shipping orders subsequently given 
were honored by the contractor and 
the copper was delivered thereunder, 
such delivery must be deemed to have 
been made under the contract, and not 
as on a requisition, so that the con- 
tractor is entitled only to the contract 
price and not to a higher sum as just 
compensation for the copper so deliv- 
ered. American Smelting & Refining 
Co. v. U. S., supra. (3) Where an im- 
porting company had contracted with 
the government to grow and deliver 
castor beans at a Honduras port, for 
a specified price, or at a United States 
port at a higher price, and the gov- 
ernment, finding difficulty in obtain- 
ing transportation, insisted that the 
company deliver the beans at a Unit- 
ed States port and that for the pur- 
pose of transporting them thither it 
use a vessel of its own, for which 
such company had had no use and 
which it had been negotiating to sell, 
and for which it has received an of- 
fer of purchase, so that the company 
retained such vessel and used it to 
transport such beans, there was nota 
requisition of such vessel, so as to 
entitle the company to compensation 
for the depreciation in its sale value 
resulting from such use or the lapse 
of time. Kunhardt & Co. v. U. S., 45 
S.Ct. 158, 266 U.S. 537, 69 L.Ed. 428 
[aff 58 Ct.Cl. 718]. (4) An owner of a 
vessel who, to avoid having it requisi- 
tioned by the government, entered 
into a charter with the government 
for the carriage of certain cargoes, is 
not entitled to compensation as for 
a requisition of the vessel, even 
though a government agency, without 
authority, ordered him to abandon a 
previous charter in order to carry 
such cargo, nor was such order a req- 
uisition of such previous charter, 
since a requisition would involve ap- 
propriating the charter and keeping it 
alive for the benefit of the govern- 
ment Us S, Ww. Carver, 49 S:Ct. 200; 
278 U.S. 294, 73 L.BHd. 387 [rev 64 Ct. 
Cl. 1}. (5) An order for coal, given by 
the government to a company operat- 
ing merely as a sales agent for pro- 
ducers and itself owning no coal or 


per to the United States during the!coal mines, which order in terms asked 


Occasioning of consequential losses. 
sioning, by a requisition of property, of merely con- 
sequential losses under existing contracts with ref- 
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to making a contract for the transfer of the prop- 
erty, and does not render the taking any less a requi- 
sition,®® and, in general, where dealings between 


and the owner of property taken 


over for war purposes are on the basis that the gov- 
ernment has made a requisition which the owner is 
bound to obey, the transaction must be treated as a 
requisition and not as a contract between the par- 
Cases applying these rules to particular 
transactions may be found in the footnotes.°®? 


The ocea- 


its acceptance by the company, was 
not a requisition, in view of the fact 
that there was nothing the govern- 
ment could seize thereunder, and the 
inclusion of the provision as to ac- 
eeptance shows it was not intended 
as a requisition since the latter re- 
quires no acceptance. William C. At- 
water & Co. v. U. S., 65 Ct.Cl. 621 [cert 
den 49 S.Ct. 22, 278 U.S. 618, 73 L.Ed. 
541]. (6) Where a coal company ship- 
pel coal, intended for export, to the 
Tidewater Coal Exchange, under an 
executive order requiring all such 
coal to be so consigned, and under an 
order of the fuel administrator pro- 
viding that shippers of coal to such 
exchange should be credited with the 
amount of their shipments, and the 
coal pooled with other like shipments, 
etc., a failure on the part of the ex- 
change, through fault or negligence, 
to give timely credit to the company 
for such coal so shipped did not 
amount to a taking of the coal for 
public use so as to entitle it to com- 
pensation under the Fifth Amend- 
ment, where no part. of such coal was 
consumed or appropriated by the goy- 
ernment and it was not the govern- 
ment’s purpose to acquire any such 
coal, but merely to regulate and con- 
trol its handling and export. Wil- 
liam C. Atwater & Co. v. U. S., 48 S. 
Ct. 90, 275 U.S. 188, 72 L.Ed. 229 [aff 
60 Ct.Cl. 323]. (7) A manufacturing 
plant was not requisitioned by an or- 
der from the government for speci- 
fied quantities of its product, where, 
during the time of complying with 
such order, the manufacturing com- 
pany continued to carry on its own 
business. Dominion Iron & Steel Co. 
v. Rex, 20 Can.Exch. 245, 67 Dom.L.R. 
609. (8) Where the government, in- 
tending to condemn land, went upon 
it and occupied it, and built struc- 
tures, but by reason of the termina- 
tion of hostilities failed to proceed 
with the condemnation, and turned 
the land back to the owner, there was 
not a requisition thereof, and the own- 
er’s right was not to compensation 
for its value but merely to the pay- 
ment, as under an implied contract, 
for the value of the use and occupa- 
tion. U.S. v. Nitro Development Co., 
11 F.(2d) 75 frev 5 F.(2d) 99, and cert 
den 46 S.Ct. 630, 271 U.S. 678, 70 L.Bad. 
1147]. (9) Where a requisition char- 
ter of a ship to the government did 
not amount to a demise of the ship, 
but title remained in the owner and 
merely the use of the ship for trans- 
portation or carriage was required by 
the government, there was no such 
requisition as to entitle the owner to 
compensation for the ship, his right 
being to receive the charter hire only. 
Warner Quinlan Asphalt Co. v. Rex, 
(Can.) [1924] 2 Dom.L.R. 853. (10) 
An order to the master of a ship to 
take on a certain cargo, under the 
alternative of a denial of clearance, 
was not a requisition of the ship. 
Si Surety Col iva. simveceuGls 


$76, -T6T Cr Jy 
erence to such property does not constitute a requi- 
sition of such contracts or rights thereunder.** 

[§ 66] EH. Compensation®‘—1. In General. A 
requisition of property under the war power of the 
United States is subject to the provision of the fifth 
amendment to the constitution forbidding taking 
private property for public use without just com- 
pensation,®® which provision is not suspended or af- 
fected by the existence of war,®® and, accordingly, 
where property is taken for war purposes,°®’ or is 
seized or destroyed to prevent it from falling into 
the hands of the public enemy,*® the government is 
bound to make full compensation to the owner; and 
this is true even though the property is leased by 
the government to the same person from whom it 
was taken, and he is able to make a profit from its 
use.°® Such obligation to make compensation, or the 
right of the property owner to receive it, does not 
depend upon contract, express or implied, but is a 
condition of the taking;*®° and whether the owner 
protests or resists the taking, or consents thereto and 
acquiesces therein, the obligation to compensate him 
is the same.7! Moreover, where property is in fact 
requisitioned and taken over, a defect of statutory 
authority on the part of the officer acting does not 
affect the owner’s right to compensation.”? 
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Necessity of advance or contemporaneous pay- 
ment. The making of compensation for property 
requisitioned in time of war is not a condition preced- 
ent to the right to take the property or to the vest- 
ing of title thereto in the government,** and it is not. 
necessary that compensation be paid in advance of, 
or contemporaneous with, the taking,’* the constitu- 
tional right of the owner being to have just compen- 
sation, not to its immediate adjustment or pay- 
ment.75 So a statute authorizing requisitions which 
makes reasonable provision for the compensation 
of the owner meets the constitutional requirements 
as to due process of law and taking property for pub- 
lie use.7® If, however, compensation is not made at 
once for property requisitioned by a military com- 
mander, he should have it valued by disinterested 
persons, and deliver to the owner evidence of the 
taking and of such valuation, so that compensation 
may be obtained from the government."? 


In England the owner of property requisitioned 
for war purposes has no right to compensation, 
whether the seizure is in virtue of the royal prerog- 
ative?® or is made under a statute authorizing it,*® 
except where and to the extent that provision for 
compensation is made by statute,®° and except where 
goods or vessels of neutrals are seized under the 


63. See cases infra this note. 

[a] Thus (1) where plaintiff en- 
tered into a coniract with a manufac- 
turing company for certain of its 
products, but before such contract 
had been performed the United States 
requisitioned the entire output of 
such company, the right of plaintiff 
to receive future delivery under his 
contract was not such property as is 
contemplated by the Fifth Amend- 
ment to the constitution and plaintiff 
was not entitled to compensation as 
for a requisition thereof. Omnia 
Commercial Co. v. U. S., 56 Ct.Cl. 392 
fatt 14s Sict, 437,261 U.S. 502,, 67, L: 
Ed. 773]. (2) Where one for whom 
a vessel was being built contracted 
with plaintiff to pay him a commis- 
sion for securing a charterer of the 
vessel, but the vessel was requisi- 
tioned by the government before its 
completion, there was no taking or 
requisition of plaintiff’s property for 
which he was entitled to compensa- 
tion. Berg & Reid v. U. S., 59 Ct.Cl. 
462 [appeal dism 46 S.Ct. 100, 269 U.S. 
53580) Lad. 399.) (3). Losses re- 
sulting from compliance with an or- 
der requiring a vessel to take on a 
certain cargo, on the alternative of 
being denied clearance, were merely 
consequential, and not recoverable as 
under a requisition. National Surety 
Cop vVenUsss.,.v2 CCl. 369. 

64. Claims against United States 
for property seized cr destroyed in 
war see United States §§ 150-152. 

65. Gulf Refining Co. v. U. S., 58 
Ct.Cl. 559; Highland vy. Russell Car 
& Snow Plow Co., 135 A. 759, 288 Pa. 
230 [aff 49. S.Ct. 314, 279 U.S. 253, 73 
L.Ed. 688]. 

66. U. S. v. New River Collieries 
Commas sCu. 560, 0262) WIS. 3841," 67 iis 
Ed. 1014 [aff 276 F. 690]; U.S. v. Mc- 
Farland, 15 F.(2d) 823 [cert gr 47 S. 
Ct. 449, 273 U.S. 688, 71 L.Ed. 841, 
and revoked 48 S.Ct. 27, 275 U.S. 485, 
(20lewd.. 386); U.S: Vv. MelIntosh, 2 
F.Suppl. 244; George B. Newton Coal 
Co. v.! Davis, 126 A. 192, 281 Pa. 74 
[aff 45 S.Ct. 305, 267 U.S. 292, 69 L. 
Ed. 617]. 

67. De Laval Steam Turbine Co. v. 
16iy Shs BWA SRO iss et DES eon Bear oven ip 


Hd. 168 [aff 70 Ct.Cl. 51]; Hamburg- 
American Line Terminal & .Navyiga- 
tion Co. v. U. S., 48 S.Ct. 470, 277 U.S. 
138, 72 L.Ed. 822 [rev 59 Ct.Cl. 461]; 
Mitchell v. Harmony, 13 How. (U.S.) 
115, 14 L.Ed. 75; U. S. v. McFarland, 
15 F.(2d) 823 [cert gr 47 S.Ct. 449, 
273 U.S. 688, 71 L.Ed. 841, and re- 
voked 48 S.Ct. 27, 275 U.S. 485, 72 L. 
Ed. 386]; Brady vy. Atlantic Works, 
3 F.Cas.No. 1,794, 2 Ban.&A. 436, 4 
Cliff. 408, 10 Off.Gaz. 702 [rev on other 
erounds, 2)S.Ct. 225, 107 U.S! 192, 27 DL: 


Ed. 438]; Gulf Refining Co. v. U. S., 
58 Ct.Cl. 559; Borland v. U. S., 57 Ct. 
Cl. 411; Philippine Sugar Estates 


Development Co. v. U.S., 40 Ct.Cl. 33; 
George B. Newton Coal Co. v. Davis, 
126 A. 192, 281 Pa. 74 faff 45 S.Ct. 
305, 267 U.S. 292, 69 L.Ed. 617]. 


[a] Requisition by president as 
commander in chief.—(1) Where the 
president of the United States, as 
commander in chief of the army and 
navy, appropriates private property 
for war purposes, the government is 
bound to make just compensation 
therefor. U. S. v. McFarland, 15 F. 
(2d) 823 [cert gr 47 S.Ct. 449, 273 U. 
S. 688, 71 L.Ed. 841, and revoked 48 
S.Ct. 27, 275 U.S. 485, 72 L.Hd. 386]. 
(2) Power of president to requisition 
private property see supra § 62. 


[b] Requisition of contract.—(1) 
One whose rights under a contract 
are requisitioned is entitled to just 
compensation, not to damages as for a 
breach. De Laval Steam Turbine Co. 
v. U. S., 52 S.Ct. 78, 284 U.S. 61, 76 L. 
ed. 168 [aff 70 Ct.Cl. 51]. (2) Amount 
and elements of compensation for 
requisition of contract see infra § 67 
note 86 [a]. 

{c] Property requisitioned in ter- 
ritory subjected by force of arms.— 
(1) The obligation to pay for private 
property seized or requisitioned ap- 
plies in former enemy territory which 
has been reduced to subjection as 
much as elsewhere. Philippine Sugar 
Estates Development Co. v. U. S., 40 
Ct.Cl. 38. (2) Levy of contributions 
in conquered territory see infra § 
78. 


63. Mitchell v. Harmony, 13 How. 
(U.S:;) 115; 14 L.Ed. 75. Compare 


Respublica v. Sparhawk, 1 Dall. (Pa.) 
357, 1 L.Ed. 174 (holding that the 
owner was not entitled to compensa- 
tion for property removed to prevent 
its falling into the hands of the 
enemy, and afterward captured by the 
enemy). 

69. Prince Line v. U. S., 283 F. 535 
[error dism 44 S.Ct. 133, 263 U.S. 727, 
aan 527, and motion den 44 S.Ct. 

70. Seaboard Air Line Ry. Co. v. 
UiS., 43 S.Ct. 354,.261 U-S. 299) 67 
L.Ed. 664 [rev 280 F. 349]. 


71. Benedict v. U. S., 271 F. 714. 


Owner’s assent as creation of con- 
tract or submission to requisition see 
supra § 65. 

72. International Paper Co. v. U. 
S., 51 S.Ct. 176, 282 U.S. 399, 75 L.Ed. 
410 [rev 68 Ct.Cl. 414]. . 


73. Taylor v. Nashville & Chat- 
tanooga R. Co., 6 Coldw. (Tenn.) 646, 
98 Am.D. 474; Richmond Fairfield 
Ry. Co. v. Llewellyn, 157 S.B. 809, 
156 Va. 258 [op am on other grounds 
162 S.H. 601, 156 Va. 258]. 

74 U. S. v. Stein, 48 F.(2d) 626. 
But see Corbin v. Marsh, 2 Duy. (Ky.) 
193; Howard’s Adm’r v. Cooper, 5 Ky. 
Op. 553 (both holding that, until just 
compensation is made, the owner re- 
tains title, although deprived of pos- 
session against his will, and has a 
right of recaption as security for pay- 
ment, unless within a reasonable time 
the value shall have been legally fixed 
and paid or offered). 

Interest on value as part of just 
con.pensation where payment is de- 
layed see infra § 70. 

75. Archibald McNeil & Sons Co. 
v. U. S., 23 F.(2d) 123 [mod on other 
grounds 27 F.(2d) 212]. 


76. U. S. v. Stein, 48 F.(2d) 626; 
U. S. v. McIntosh, 2 F.Suppl. 244, 

77. Howard’s Adm’r y. Cooper, 5 
Ky.Op. 552. 

78. In re A Petition of Right, 
[1915] 3 K.B. 649. 

79. In re A Petition of Right, su- 
pra. 

80. Commercial and Estates Co. of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 66-68] 


right of angary, in which case there is an obligation 
to make full compensation.5! 


In the Confederate States, during the period of 
secession, one whose property was impressed or req- 
uisitioned was entitled to compensation therefor, un- 
der a provision of the Confederate constitution that 
property should not be taken for public use with- 
out just compensation,®? except, it was said, in cases 
of urgent public necessity.’ 


Property requisitioned without lawful authority. 
Where property is seized or requisitioned without 
lawful authority, the owner is entitled to recover its 
value from one to whose benefit it is applied or con- 
verted. 


[§ 67] 2. Amount and Sufficiency—a. In General. 
Where private property is requisitioned in time of 
war, the compensation to which the owner is enti- 
tled is, as nearly as may be, the full and perfect 
equivalent of the property taken, so as to put him in 
substantially the same pecuniary position as if it 
has not been taken,®® and so he is entitled to receive 
the reasonable value of the property at the time of 
the taking,®’* considering the conditions of supply 


Egypt v. Board of Trade, [1925] 1 K. 
B, 271, 


WAR 


Where a contract 
while it remains executory, the com- 
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and demand then prevailing,’ but not the cost of re- 
placing it’ or the value of the property to the gov- 
ernment for the particular purposes for which it 
was taken.8® It has been said that, in determining 
what is just compensation, within the meaning of the 
constitutional provision therefor,9® that provision 
should be liberally construed.21 + Where property . 
requisitioned is not needed for actual war purposes, 
and is leased by the government to private persons, 
the owner’s compensation must at least equal the 
actual profit realized by the government from the 
transactions.” 


Consequential damages resulting from a requisi- 
tion of property are not to be included in determin- 
ing the compensation to which the owner of the prop- 
erty is entitled.®* 


[§ 68] b. Ascertainment and Determination—(1) 
In General. While requisitions of private property 
for war purposes, or orders or regulations under 


‘which requisitions are issued, sometimes fix or pro- 


vide for the determination of the compensation pro- 
posed to be made to the owner,®* the ascertainment 
of just compensation is a judicial function,®® and no 


92. Prince Line v. U. S., 283 F. 535 


is requisitioned 
[error dism 44 S.Ct. 133, 263 U.S. 727, 


Siv “The Zamora, 11916] 2° AcC.7; 
Commercial and Estates Co. of Egypt 
v. Board of Trade, [1925] 1 K.B. 271; 
Commercial and Estates Co. of Egypt 
v. Ball, 36-T.L.R. 526. 


fa] Angary.—‘The right of a bel- 
ligerent to requisition the goods of 
neutrals found within its territory, or 
territory of which it is in military oc- 
cupation, is . . sometimes referred 
to as the right of angary, and is gen- 
erally recognized as involving an ob- 
ligation te make full compensation.” 
The Zamora, LLorel 2 AC i, LOL 
[quot Commercial and Hstates Co. of 
Egypt v. Board of Trade, [1925] 1 K. 
By 27152824 

82. Cunningham v. Campbell, 33 
Ga. 625; Cox & Hill v. Cummings, 33 
Ga. 549. 


83. Parham v. Justices of the In- 
ferior Court of Decatur County, 9 Ga. 
341. 


84. Sherman y. City of New Or- 
leans, 18 La.Ann. 660; Eastern Luna- 
tic Asylum y. Garrett, 27 Gratt. (68 
Va.) 163. 

85. Phelps v. U.S., 47 S.Ct. 611, 274 
U.S. 341, 71 L.Ed. 1083 [rev 61 Ct.Cl. 
1044]; Brooks-Scanlon Corporation v. 
Dass 44°S Ct 471, 265 U-SLL06,- 68 1. 
Bd. 934 [rev 58 CtCl. 274, and op 
conformed to 64 Ct.Cl. 80]; U. S. v. 
New River Collieries Co., 43 S.Ct. 565, 
262 U.S. 341, 67 L.Ed. 1014 [aff 276 
F. 690]; Seaboard Air Line Ry. Co. v. 
Us. 43 Cte so4 e261 US) 299.06 (ls 
Ed. 664 [rev 280 F. 349]; Gulf Refin- 
ine, Co: sve LU. S oS) CuCl, 5593") Bor= 
land. US: bn. Ct:Cl, V4tis “Georee 
B. Newton Coal Co. v. Davis, 126 A. 
192, 281 Pa. 74 [aff 45 S.Ct. 305, 267 
U.S. 292, 69 L.Ed. 617]. 


86. De Laval Steam Turbine Co. v. 
WeeSs 52 S.Ct. (8, 2284 U.S. 61, 76 Ld: 
168 [aff 70 Ct.Cl. 51]; Brooks-Scanlon 
Corporation v. U. S., 44 S.Ct. 471, 265 
U.S. 106, 68 L.Ed. 934 [rev 58 Ct.Cl. 
274, and op conformed to 64 Ct.Cl. 
80}; Prince Line v. U. S., 283 F. 535 
[error dism 44 S.Ct, 133, 263 U.S. 727, 
68 L.Ed. 527, and motion den 44 S.Ct. 


136]; Standard Transportation Co. v. 
U. S., 61 Ct.Cl) 906;' Borland v. U. S., 
57. Ct.Cl. 411. See Lemay v. Rex, 21 


Can.Exch. 364, 68 Dom.L.R. 489 (ap- 
plying the rule). 


[a] 


Requisition of contract.—(1) |, 


pensation to which the contracting 
party is entitled is the sum which, 
considering all the circumstances, 
probably could have been obtained for 
an assignment of the contract and his 
rights thereunder, that is, the sum 
which would reasonably be expected 
to result from fair negotiations for 
such an assignment between a con- 
tracting party willing to sell or as- 
sign, and a purchaser desiring to buy, 
but not anticipated profits, except as 
they would be a factor to be consid- 
ered in fixing the walue of the con- 
tract to one who desired to purchase 
it. De Laval Steam Turbine Co. v. 
U. S:, 52 S.Ct. 78, 284 U.S. 61, 76 In 
Ed. 168 faff 70 Ct.Cl. 51]; Brooks- 
Scanlon Corporation v. U. S., 44 S.Ct. 
471, 265 U.S. 106, 68 L.Ed. 934 [rev 
58 Ct.Cl. 274, and op conformed to 64 
Ct.Cl. 80]. (2) Where the govern- 
ment requisitioned a contract for the 
construction of a vessel, then partly 
constructed, its value at the time of 
requisition, the probable value at the 
time fixed for delivery, the contract 
price, the payments made and to be 
made, the time to elapse before com- 
pletion and delivery, the possibility 
that by reason of the government’s 
action in taking control of materials, 
ete., the builder might not be able 
to complete the vessel, the loss of use 
of money to be sustained, the amount 
of other expenditures to be made be- 
tween the time of the requisition and 
of delivery, and other pertinent facts, 
are to be considered and given proper 
weight to determine what amount the 
contractor lost by the taking of his 
contract. Brooks-Scanlon Corpora- 
tion v. U. S., supra. 


Sia. Prince: iuine: ve) Ws S!, 283k 
535 [error dism 44 S.Ct. 133, 263 U. 
S. 727, 68 L.Ed. 527, and motion den 
44° S:Ct. 136];, Us. iS. ve National City 
Bank of New York, 281 F. 754 [aff 275 
KF. 855, and writ of error dism 44 S. 
Ct. 32, 263 U.S. 726, 68 L.Ed. 527]. 


88. Brooks-Scanlon Corporation v. 
U. S. 44 S.Ct: 471, 265 U.S. 106, 68 
L.Hd. 934 [rev 58 Ct.Cl. 274, and op 
conformed to 64 Ct.Cl. 80]. 


89. Gulf Refining Co. v. U. S., 58 
ee 559; Borland v. U. S., 57 Ct.Cl. 
411. 

90. Const. Amendm. V. 

91 Borland vy. Ua. S.. 5% Ct:Cl. 411: 


coupon 527, and motion den 44 S.Ct. 

93. De Laval Steam Turbine Co. v. 
U. S., 52 S.Ct. 78, 284 U.S. 61, 76 L.Ed. 
168 [aff 70 Ct.Cl. 51]; Luckenbach S. 
S. Co. v. U. S., 42 F.(2d) 156; Gershon 
Bros. Co. v. U. S., 284 F. 849. 


[a] Expenses in moving to new 
location from requisitioned building. 
—Where a building is requisitioned 
the tenant is not entitled to recover, 
as part of his compensation, expenses 
incurred by him in moving to another 
location, or any allowance for the in- 
convenience incident thereto. Gers- 
hon Bros. Co. v. U. S., 284 F. 849. 


[b] Anticipated profits.—(1) Where 
a contract is requisitioned, no allow- 
ance is to be made, as part of the just 
compensation to be paid to the party 
whose rights are taken, for anticipat- 
ed profits from the performance of the 
contract, although the fact that, if 
carried through, it would have been 
profitable is one of the circumstances 
to be considered and given its proper 
weight in determining the value of 
the contract and fixing just compen- 
sation. De Laval Steam Turbine Co. 
Ve U8 .5 52S. CE Nis, 1284) UrSs Glee iemien 
Ed. 168 [aff 70 Ct.Cl. 51]. (2) Com- 
pensation for contract requisitioned 
see supra note 86 [a]. 


94. Dexter & Carpenter, Inc. v. Da- 
vis, 281 F. 385. 


fa] Order construed.—Under an 
order of the fuel administrator of 
Jan. 17, 1919, requiring that all con- 
tracts for the sale of coal should pro- 
vide that the coal deliverable there- 
under should be subject to requisi- 
tion by the fuel administrator, and 
that if no government price had been 
fixed the requisition should be at the 
price at which the shipment had been 
consigned by the shipper, where ship- 
ments of coal were made to apply on 
foreign contracts, and the coal was 
requisitioned, the shipper was entitled 
to the foreign contract price, even 
though such coal was not consigned 
to the foreign purchaser, but, under 
government regulations so requiring, 
was consigned to the Tidewater Coal 
Exchange for the shipper’s account. 
eae & Carpenter, Inc. v. Davis,. 281 


95. U. S. v. New River Collieries 
(lon RAS OLN CADP ILBB SS SY Ole ofRirfeud bie 
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power exists in any other department of the govern- 
ment to declare what the compensation shall be or 
to prescribe any binding rule in that regard.°® 


[§ 69] (2) Basis of Determination. The same 
rules are applicable in determining the value of pri- 
vate property requisitioned for public use in time 
of war as apply where property is taken in times 
of peace.®7 


Market price. Where there is a market price pre- 
vailing at the time and place of the taking, for prop- 
erty of the sort of that taken, that price is ordina- 
rily just compensation to the owner,?® even though it 
is a price fixed by the government, oe provided the 
market is free, and the price fixed is not a mere fiat 
price.! Where the effect of war in progress at the 
time of the requisition is to enhance the market val- 
ue of the property, the enhancement of valuation 
at the time of taking must be given effect,? and the 
owner is not restricted to the market value in times 
before the war, or under conditions of peace;*® but, 
where going prices are inflated by reason of war con- 
ditions, and stable markets do not exist, the market 
price is not to be taken as the measure of just com- 
pensation.t Where the export market price is high- 
er than the domestic market, and the property requi- 
sitioned was suitable for export, the higher price con- 
trols.® 

Cost; profit or loss; fair return. The cost of 
property to the person from whom it is requisition- 
ed, and the profit or loss which will result to him 
from the payment of a particular sum as compensa- 
tion, do not tend to prove the value of such property 
at the time of the taking, and are ordinarily immate- 
rial. So the rule of cost plus a reasonable profit is 
ordinarily not a dependable or proper basis for ascer- 


Ed. 1014 [aff 276 F. eo Seaboard 
Air Line Ry. Co. v. U. 43 S.Ct. 354, 
261 U.S. 299, 67 L.Ed. e664 [rev 280 F. 
349]; U. S. v. McFarland, 15 F.(2d) fa] 
823 [cert gr 47 S.Ct. 449, Paley BSE 


WAR 


Russell Car & Snow Plow Co., 135 A. 
759, 288 Pa. 230 [aff 49 S.Ct. 314, 279 
U.S. 253, 78 L.Ed. 688]. 5. 
Amount recoverable by tenant 
of building requisitioned is the mar- 


[§§ 68-69 


taining the compensation to which he is entitled,* ex- 
cept, it has been said, as a dernier resort in cases 
where the rule of market value’ is impossible of just 
application.® The rule of fair return, as applied in 
connection with rates and charges of public utili- 
ties,*° ordinarily can have no application in deter- 
mining what is just compensation for property requi- 
sitioned, particularly where the property is such 
that in the nature of things a monopoly of it does 
not or cannot exist.11 


Other transactions. The value of property requi- 
sitioned, or the amount to be paid to the owner as 
compensation therefor, is not necessarily fixed, or 
evidenced, by the price at which the owner had con- 
tracted to sell such property,1? or by the terms of an 
isolated contract for the sale and purchase of similar 
property.1® Prices fixed by contracts for future de- 
livery of goods of the character of those requisition- 
ed can have no weight, as against current market 
prices for immediate delivery, in fixing the value at 
the time of the taking. Compulsory or foreed sales 
and purchases are not indicative of true value.t® 
Evidence, however, of the range of prices obtaining 
over a considerable period prior to the taking, at the 
place thereof and similar places, for similar prop- 
erty, may be sufficient to establish its reasonable 
value,’® and a dealer’s standard prices to his regu- 
lar customers may be a proper measure of just com- 
pensation for goods requisitioned from him, espe- 
cially where such prices are less, rather than more, 
than prices prevailing in the general market.17 Ina 
case involving the requisition of shipping in Canada, 
the scale of compensation adopted in the United 
States was applied as a proper guide to values, in 
view of the similarity of conditions obtaining.'§ 


Co., 185 A. 759, 288 Pa. 230 faff 49 S. 
Ct. 314, 279 U.S: 253, 73" ids 688a7 

U. S. v. New River Collieries 
Co., 43 S.Ct. 565, 262 U.S. 341, 67 L.Ed. 
1014 [aff 276 F. 690]. 


688, 71 L.Ed. 841, and revoked 48 S. 
City) 275) UES. 485, 72 i Waly 8867s 
U. S. v. MelIntosh, 2 F.Suppl. 244: 
Borland v. U. S., 57 Ct.Cl. 411; High- 
land v. Russell Car & Snow Plow Co., 
135 A. 759, 288 Pa. 230 [aff 49 S.Ct. 
Seto OLS. =2p3,) Vou i. Md> (6881s 
George B, Newton Coal Co. v. Davis, 
126 A. 194, 281 Pa. 74 (aff 45 S.Ct. 305, 
267 U.S. 292, 69 L.Ed. 617]. 


96. U. S. v. New River Collieries 
Co., 43 S.Ct. 565, 262 U.S. 341, 67 L.Ed. 
1014 [aff 276 F. 690]; Gulf Refining 
Co,v.' U. S., 58 Ct.Cl. 559. .See Stand- 
ard Transportation Co. v. U. S., 61 Ct. 
Cl. 906 (applying the rule), 


Acceptance of, or assent to, com- 
pensation offered as binding on own. 
er see infra § 71. 


$7. Gulf Refining Co. v. U. S., 58 
ve ae 559. And see cases infra notes 


Measure and elements of compensa- 
tion for taking by eminent domain see 
Eminent Domain §§ 186-268. 


98. Davis v. George B. Newton 
GCoaln@o.;..4b1 S.Ct. 1305). 267) UsS:, 299, 
69 L.Ed. 617 [aff 126 A. 192, 281 Pa. 
74]; U.S. v. New River Collieries Co., 
43WS.6t,. 565,262) US. 841,767 Limd: 
1014 [aff 276 F. 699]; L. Vogelstein 
& Co., Inc., v. U. S., 48 S.Ct: 564, 262 
UWS) 387, 67 Lid. 1012: [aff 56 Ct.cL 
362]; Gershon Bros. Co. v. U. S., 284 
Mosc. G. Blake Contva Us Sits 
I. 861 [aff 279 F. 71]; Highland v. 


ket value of the space taken, less any 
sums paid the tenant by the govern- 


ment. Gershon Bros. Co. v. U. S., 284 
BF. 849. 
99. LL. Vogelstein & Co., Ince., 


U. S,, 43 S.Ct. 564, 262 U.S. 337, 67 ie 
Ed. 1012 [aff 56 Ct.Cl. 362]. 


1.) LL. Vogelstein & 'Co., Inc:; vo U. 
S., supra; National City Bank of New 
York  v.oU. Si, 27508) 855, att 280) 8° 
754 (error dism 44 S.Ct. 32, 263 U.S. 
726, 68 L.Ed. 527)]. 


[a] Frice less than value in free 
market.—The market value to which 
the owner of property requisitioned 
is entitled as just compensation is 
the value in a free market; and al- 
though the government may have au- 
thority to prescribe prices in ordi- 
nary trading and commercial transac- 
tions, aS a war measure, it cannot ac- 
quire property in invitum at such fix- 
ed prices where they are less than the 
value of the property in an existing 
free market. National City Bank of 
New York v. U. S., 275 F. 855 [aff 281 
F. 754 (error dism 44 S.Ct. 32, 263 
U.S. 726, 68 Ts.d. 527)). 


2.-Borland v. U. S., 57 Ct.cl. 411. 
And see cases infra note 3. 


3. Prince Line v. U. S., 283 F. 535 
[error dism 44 S.Ct. 133, 263 OSS aCe 4 
ee Ed. 527, and motion den 44 S.Ct. 
Leg : 


4 Prince Line v. U. S., supra: 


Highland v. Russell Car & Snow Plow Ltd., 


6& U. S. v. New River Collieries 
Co.; 43S. Ct'5652 "262" Ui Se S44, 6V ek: 
Ed. 1014 [aff 276 F. 690]. 


7% C.°G. Blake Co. v. Ui: ‘Si, 275 Y 
861 [aff 279 F. 71]; Highland yv. Rus- 
sell Car & Snow Plow Co., 135 Al "759: 
288 Pa. 230 [aff 49 S.Ct. 314, 29 Wrst 
253, 73 L.Ed. 688]. 


8. See supra text and notes 98-5. 


9. C. G. Blake Co. v. U. S., 275 F. 
861 [aff 279 F. 71]. ‘ 


gaOe See Public Utilities §§ 24, 49- 


11. Highland v. Russell Car & 
Snow Plow Co., 185 A. 759, 288 Pa. 
230 [aff 49 S.Ct. 314, 279 U.S. 253, 
73 L.Ed. 688]. 


a She aoa ts & Sons Co. 
Vv. i. ao, Latte 10. a 
1016]. oe 

13. Highland v. Russell Car & 
Snow Plow Co., 135 A. 759, 288 Pa. 
230 [aff 49 s.ct 314, 279 US. 253, 73 
L.Ed. 688]. 


14. U. S. v. New River Collieries 
Co., 43 S.Ct. 565, .262 U.S. 341, 67 L. 
Idd. 1014 [aff 276 F. 690]. 


15. C. G. Blake Co. v. U. S., 275 
F. 861 [aff 279 F. 71]. 


16. C. G. Blake Co. v. U. S., supra. 


Lv.) Us Savin Ca Gs Blake Co.: 12 
71 [aft 275 F. 861]. Rees 


18. Gaston, Williams & Wigmore, 
v. Rex, 21 Can.Exch. 370; 66 


CREE SEES FO ae ee SP ry 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 70-71] 


[§ 70] c. Interest.1® Interest, as such, is not to 
be allowed upon or as part of the just compensation 
to which the owner of requisitioned property is en- 
titled,*° except from the entry of a judgment for 
the amount found to be due and payable.2!  Inas- 
much, however, as his right is to receive the full pe- 
cuniary equivalent of the property taken,22 where 
the taking precedes the payment of compensation 
the owner is entitled to such addition to the value 
at the time of taking as will produce the full equiva- 
lent of such value if it had been paid contemporane- 
ous with the taking, and of such addition interest at 
a proper and reasonable rate is a good measure. 
No such addition, or interest, should be included, 
however, in the compensation where the property 
was not taken over until compensation had been fix- 
ed and payment thereof offered to the owner, and the 
judgment establishes that the amount so fixed was 
proper and just;** nor is it proper to include any 
addition, as for interest, for the period between the 
time of taking and the time of making an agreement 
as to the compensation to be paid, the sum fixed by 
such agreement being necessarily deemed to be sat- 
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isfactory to the parties as of the date thereof.?® 


[§ 71] d. Payment or Recovery—(1) In General. 
The payment and acceptance of compensation for 
property requisitioned for war purposes, as full and 
just compensation therefor, estops the owner of such 
property from objecting to the right to take the prop- 
erty or the regularity of the proceedings by which it 
was taken.2® Moreover, where the owner accepts the 
compensation fixed or offered by the requisitioning 
officer or agency of the government, he cannot after- 
ward allege its inadequacy in amount, or recover oth- 
er or additional compensation,?” except where the 
government fails to carry out such offer or perform 
its agreement.2® While it would seem, on similar 
principles, that where property requisitioned is by 
the government turned over to third persons, a settle- 
ment with such third persons will bar the owner’s 
right to further compensation from the govern- 
ment,?° the contrary has been held where the settle- 
ment was made because of financial difficulty on the 
part of the owner resulting from the government’s 
delay in making compensation.?® 


Dom.L.R. 242. 

fa] American rather than British 
scale adopted.—The scale of compen- 
sation for shipping requisitioned by 
the United States was held to afford a’ 
better and safer guide to the amount 
to be paid than the scale adopted in 
Great Britain, in view of the greater 
similarity of conditions in Canada to 
those in the United States than to 
those in Great Britain. Gaston, Wil- 
liams & Wigmore, Ltd., v. Rex, 21 
Can.Exch. 370, 66 Dom.L.R. 242. 


19. On claims against United 
States in general see United States § 
LD a 

20." Phelps-v.. U.._ S.,..47 5S,.Ct...611, 
274 U.S. 341, 71 L.Ed. 1083 [rev 61 Ct. 
Cl 1044); U. S. v. McIntosh, 2 F. 
Suppl. 244. See Rex v. MacKay, 
(Can.) [1930] 1 Dom.L.R. 1005 (hold- 
ing that interest, representing dam- 
ages for detention of the compensa- 
tion money pending ascertainment of 
the amount due, is not recoverable). 


Right of owner to just compensa- 
tion see supra § 66. 

21. See infra § 72. 

22. See supra § 69. 

23. Phelps v. U. S., 47 S.Ct. 611, 
274 U.S. 341, 71 L.Ed. 1083 [rev 61 
Ct.Cl. 1044]; Brooks-Scanlon Corpo- 
ration v. U. S., 44 S.Ct. 471, 265 U.S. 
106, 68 L.Ed. 934 [rev 58 Ct.Cl. 274, 
and op eonformed to 64 Ct.Cl. 80]; 
Seaboard Air Line Ry. Co. v. U. S., 
43 S.Ct. 354, 261 U.S. 299, 67 L.Ed. 66 
[rev 280 F. 349]; Prince Line v. U. S., 
283 F. 585 [error dism 44 S.Ct. 133, 
263 U.S. 727, 68 L.Ed. 527, and motion 
dene44 S.Ct 136); U.S; v. Benedict, 
280 F. 76 [aff 270 F. 267, and 43 S.Ct. 
357, 261 U.S. 294, 67 L.Ed. 662]; U. 
S. v. McIntosh, 2 F.Suppl. 244; Moore 
Ve WU. S:, 60 Ct.Cl. 326: New York & 
Porto Rico SS. ‘Co. v. U.S. 58°Ct. 
Cl. 652. See Peabody & Co. v. U. S., 
59 Ct.Cl. 673 (applying the rule). 


{a] Statute prohibiting interest on 
claims inapplicable.—Judicial Code § 
177, providing that no interest shall 
be allowed on any claim against the 

’ United States up to the time of rendi- 
tion of judgment, unless upon a con- 
tract expressly stipulating for its 
payment, does not apply to prevent, 
or render improper the inclusion of, 
interest upon the value of property 
requisitioned -from the time of the 
taking to the time of judgment or 
payment, since the additional amount 


represented by such interest is not 
allowed as interest but as part of the 
just compensation for the taking. 
Phelps v. Uh Si, 449s. Ct, 6112274 US. 
341, 71 L.Ed. 1083 [rev 61 Ct.Cl. 1044]; 
U. S. v. McIntosh, 2 F.Suppl. 244. 


24. Wuckenbach S. S. Co. v. U. S., 
47 S.Ct. 186, 272 U.S. 533, 71 L.Ed. 304 
{aff 59 Ct.Cl. 628]. 

25. Ore S. S. Corporation v. U. S., 
f(SINOREROVE TRY 


Meron U. S. v. McIntosh, 2 F.Suppl. 


27. White Oak Coal Co. v. U. S., 15 
F.(2d) 474 [cert den 47 S.Ct. 459, 273 
U.S. 756, 71 L.Ed. 876]; U.S. v. White 
Oak Coal Co., 5 F.(2d) 439; Lucken- 
DACH ES. TOA OOM ave. Lore 299) Mri Is uote 
U. S. v. McIntosh, 2 F:Suppl. 244; 
William C. Atwater & Co. v. U. S., 65 
Ct.Cl. 621 [eert den 49 S.Ct. 22, 278 
U.S. 618, 73 L.Ed. 541]; New River 
Collieries Co. v. U.S, 65 Ct.Cl. 205 
[cert den 49 S.Ct. 18, 278 U.S. 618, 73 
L.Ed. 537]; Pacific Mail S. S. Co. v. 
U. S., 59 Ct.Cl. 246. See Matson Nav. 
Co. Vv. UU. S.,'52 S:Ct) 162° 284 U-S: 352, 
76 L.Ed. 336 (to same effect); Union 
Petroleum S. S. Co. v. U. S., 18 F.(2d) 
752 [aff 15 F.(2d) 888, and cert den 47 
S.Ct. 770, 274 U.S. 760, 71 L.Ed. 1338] 
(holding that where the United States, 
having requisitioned a ship which had 
previously been chartered by the own- 
er to the Frénch government, com- 
pounded all damages suffered by the 
owner except recoveries against the 
owner on the vessel’s commitments, a 
voluntary payment by the owner to 
the broker who negotiated the charter 
was not a “recovery” within the ex- 
ception mentioned, and the United 
States was not liable to the owner for 
the amount thereof). 


[a] Acceptance of offer as creatine 
contract.—A requisition of private 
property, accompanied by an offer to 
pay a specified sum for the property 
taken, when accepted by the owner of 
the property, becomes a valid and 
binding contract. White Oak Coal Co. 
v. U. S., 15 F.(2d) 474 [cert den 47 S. 
Ct. 459; 273 U.S: 766) 71 le.d. 876i). 


[b] Mere protest that price is un- 
fair or equate (1) without any 
refusal to accept it, does not prevent 
a binding contract from arising, or 
entitle the owner to claim additional 
compensation. White Oak Coal Co. v. 
U. S., 15 F.(2d) 474 [cert den 47 S.Ct. 
ZOOM e Ao Wise OO Ch Gs SiKG hen Ce) 
Where the owner expresses his dis- 


satisfaction with the compensation as 
fixed or offered by the government, 
but afterward, the government’s offer 
being increased, he accepts such in- 
creased amount and receives payment 
thereof, he cannot subsequently re- 
cover further compensation, in addi- 
tion to that so paid and received, on 
the strength of the protest or expres- 
sion of dissatisfaction so originally 
made. U. S. v. White Oak Coal Co., 
5 F.(2d) 439. 


[c] Acceptance as procured by du- 
ress or compulsion.—_Under a statute 
providing that just compensation for 
property requisitioned should be de- 
termined and paid by the president, 
but that if the compensation so de- 
termined should not be satisfactory 
to the person entitled to receive the 
same he should be paid seventy-five . 
per cent of the amount so determined 
and should be entitled to sue the Unit- 
ed States for such further sum as 
with the sum so paid would make up 
just compensation, an owner who ac- 
cepted, the compensation as so deter- 
mined by the president for property 
requisitioned from him cannot recov- 
er other or additional compensation 
on the theory that the agreement to 
accept the amount offered was procur- 
ed by duress or compulsion. U.S. v. 
White Oak Coal Co., 5 F.(2d) 439. 


28. Peabody & Co. v. U. S., 59 Ct. 
Cl. 673. 


[a] Tllustration.—Where certain 
galvanized wire was requisitioned, 
under an agreement on the part of the 
government to replace it in kind, and 
subsequently an equal quantity of 
wire was delivered to the owner, 
which wire, however, was dipped in 
asphaltum instead of galvanized, and 
both parties believed it to be galvan- 
ized wire, and the mistake was not 
discovered until a purchaser to whom 
it was shipped refused to accept it, 
Whereupon it was sold at destination 
for less than the _ transportation 
charges, the owner was entitled to 
recover the value of the galvanized 
wire originally taken, with interest 
from the date of the taking. Peabody 
ee COn Va Ueto oo) GUGM G6ise 


29. See Archibald McNeil & Sons 
v. U. S., 27 F.(2a) 212 [mod 23 F.(2da) 


123] (apparently recognizing the 
rule). 

SO. Archibald McNeil & Sons vy. 
WreSs “supra: 

[a] Thus, where the government 
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[§ 72] (2) Actions for Compensation.** 
tion or proceeding against the United States for the 
recovery of compensation for property requisition- 
ed by the government in time of war should be 
brought by the person entitled to such compensa- 
tion,?? in such court as may by statute be given ju- 
risdiction of such actions,?? and provisions of a 
statute as to the time for taking action®* and the 
procedure to be pursued®® to recover compensation 
must be pursued. An act of congress authorizing 


WAR 


An ac- 


Judgment. 


requisitions, and giving the district courts jurisdic- 


[§§ 72-73 


tion to determine controversies arising under it as 
to compensation, thereby gives the consent of the 
United States to be sued.*® 
sitioning property alleges the authority of two stat- 
utes, the owner may elect under which statute he 
will sue to recover compensation.®? 


A judgment for the amount of com- 
pensation to which an owner of requisitioned prop- 
erty is entitled properly bears interest from the date 
of its entry until paid.?& 


Where an order requi- 


XI. CONDUCT OF WAR; RESTRICTIONS ON BELLIGERENT ACTION?® 


[§ 73] A. Powers and Liabilities of Belligerent 
and Commanders—l. Belligerent 
Broadly speaking, a belligerent state in time of war 
has powers and liabilities commensurate with the 


States 


diverted a shipment of coal, shipped 
by plaintiff, to others than the orig- 
inal consignees, and did not at once 
pay therefor, and plaintiff was so 
pressed for money that he was com- 
pelled to accept an offer of less than 
a fair price from the divertees as 
payment for the coal so diverted to 
them, he was nevertheless entitled to 
receive from the government, as just 
compensation, the full value of the 
coal diverted, less the amount receiv- 
ed from the divertees, the settlement 
with the divertees being forced and 
not free, and plaintiff not being free 
to choose his remedy to the extent 
that the election to settle with the 
divertees would bar his right against 
the government. Archibald McNeil & 
Sons v. U. S., 27 F.(2d) 212 [mod 23 F. 
(2d), 123). 


81. Actions and proceedings against 
United States in general see United 
States §§ 176-210. 


32. See cases infra this note. 


[a] Rule applied.—(1) Where a 
bank paid for imported goods on ac- 
count of a holder of a letter of credit, 
its payment resulting in an overdraft, 
and held the negotiable warehouse re- 
ceipts representing such goods to se- 
cure itself, and such goods were 
thereafter requisitioned by the gov- 
ernment, the bank was a proper party 
to sue for the compensation, as the 
person entitled to receive the same, 
as trustee for its principal, the hold- 
er of the letter of credit. U. S. v. 
National City Bank of New York, 281 
FW. 754 [aff 275 F. 855, and error dism 
44 S.Ct. 32, 263 U.S. 726, 68 L.Ed. 527]. 
(2) Where coal was requisitioned 
from a company acting as sales agent 
for mining companies, one of such 
companies was not the proper party 
plaintiff in an action to recover com- 
pensation, the requisition not being 
made or binding upon such company. 
New River Collieries Co. v. U. S., 65 
Ct.Cl. 205 [cert den 49 S.Ct. 18, 278 U. 
S: 6133.73 T.Hd. 537]. 


33. See cases infra this note. 


{a] District courts.—Under Lever 
Act of Aug. 10,1917 ¢ 53 § 10 (40 U. S. 
St. at L. p 279], authorizing the presi- 
dent to requisition supplies necessary 
to the support of the army and navy, 
and to ascertain and pay a just com- 
pensation therefor, and _ providing 
that, if the compensation so ascer- 
tained should not be satisfactory, the 
person entitled to receive it should 
be paid seventy-five per cent of the 
amount so determined, and should be 


[By Eustace W. Tomiinson] 


State. | is ample.*° 


to the owner of 


entitled to sue the United States to 
recover such further sum as should, 
with the amount paid, Le just com- 
pensation, and conferring jurisdiction 
on the district courts to hear and de- 
termine ‘ali such controversies,” the 
district courts were given jurisdiction 
of all controversies arising directly 
out of requisitions authorized by such 
section of the statute. Houston Coal 
Co. v. U. S., 43 S.Ct. 612, 262 U.S.. 361, 
67 L.Ed. 1028; U. S. v. White Oak 
Coal Co., 5 F.(2d) 439. 


[b] Authorization of secretary of 
war to pay claims as revoking juris- 
diction of courts.—Act March 2, 1919 
e94§1 (40 U.S. St. at L. p 1272), au- 
thorizing the secretary of war to pay, 
adjust, or discharge claims under any 
agreement for the acquisition of prop- 
erty in connection with the prosecu- 
tion of the war did not by implication 
repeal the general statutes as to the 
jurisdiction of the court of claims so 
far as it related to claims for compen- 
sation for property requisitioned, nor 
repeal the provision of Lever Act of 
Aus. LO) 1907 ce 53 $310 (40 U.S St. 
at L. p 279), giving jurisdiction to the 
district courts to hear and determine 
controversies as to compensation for 
property requisitioned under the pro- 
visions of that act. Benedict vw. U. 
SAAIZHOIM OS Ales 


34. Com. v. Banks, 4 Call (8 Va.) 
338 [dist. Com. v. Cunningham & Co., 
4 Call (8 Va.) 331]. 


[a] Statute held inapplicable.— 
Act March 2, 1919 c 94 § 1 (40 U.S. 
St. at L. p 1272), authorizing the sec- 
retary of war to pay, adjust, or dis- 
charge any claims for the acquisition 
of property in connection with the 
prosecution of the war, provided they 
should be presented before a specified 
date, had no application to the time of 
bringing action in the court of claims, 
under the general statutes as to its 
jurisdiction, or in ‘the district courts, 
under the provision of the Lever Act 
Of, AUS LO Ue CHOSESTLO OmWatS: 
St. at L. p 279), conferring on the 
district courts jurisdiction to hear 
and determine controversies as to 
compensation for property requisi- 
tioned under its provisions. Benedict 
VV. Ul S32 By 4: 


35. William C. Atwater & Co. v. U. 
S., 65 Ct.Cl. 621 [cert den 49 S.Ct. 22, 
278 U.S. 618, 73 L.Ed. 541]; New Riv- 
er Collieries Co. v. U. S., 65 Ct.Cl. 205 
{cert den 49 S.Ct. 18, 278 U.S. 613, 73 
L.Hd. 537]. 


[a] Obtaining preliminary settle. 


ends to be attained, and its authority as a sovereign 
Except as it may, ex gratia, otherwise 
provide by statute,*! a belligerent state is not liable 


private property situate in enemy 


ment by administrative board.—Un- 
der Act June 5, 1920 c 250 § 2 (c) (41 
U. S. St. at L. p 989), providing that 
the United States shipping board 
should adjust, settle, and liquidate 
claims including those for compensa- 
tion for vessels requisitioned for war 
purposes, but that any person dis- 
satisfied with a decision of the board 
might sue the United States, action 
could not be brought on such a claim 
until the board had acted thereon, and 
a petition, in an action against the 
United States, alleging merely that 
payment had been demanded and re- 
fused, without alleging that the board 
had “settled” the claim, was fatally 


defective. Luckenbach S. S. Co. v. U. 
S., 299 E. 876, 
[b] Statute not prescribing pro- 


cedure.—Under the Lever Act of Aug. 
10, 1917. ¢c.53 § 10 (40) U.Sy St. atele 
p 279), conferring jurisdiction on the 
district courts to hear and determine 
all controversies arising thereunder as 
to compensation for property requisi- 
tioned as authorized by the act, but 
not prescribing the procedure to be 
pursued: to obtain such hearing and 
determination, the mode of procedure 
to be employed was that prescribed by 
the Judicial Code § 24 subd 20, relat- 
ing generally to suits against the 
United States. National Casket Co. v. 
U.'S., 263 EY 246. 


86. National Casket Co. 
supra. 


Liability and consent of United 
States to be sued in general see United 
States §§ 176-182. 


V. sU.a1S:: 


oe Boothee Con ves asi 62 Ot. Or 
38. New River Collieries Co. v. U. 


S., 300 F. 333. 


Interest upon, or as part of, just 
compensation see supra § 70. 


so. ‘“Warlike operations” see post. 


40. Johnson  v. Atlantic, ete., 
Transit Co., 15 S.Ct. 520, 156 U.S. 618, 
39) Leas 556; SUL Sav.) Pacifics RauRy 
7 S.Ct. 490, 120 U.S. 227, 30 L.Ed. 634, 
22 Ct.Cl. 484; Sprott v. U. S., 20 Wall. 
(COIS) 45 9y 22 Hid Silo wt OL Cr Cmies 
U. S. v. Morrison, 26 F.Cas.No. 15,817, 
Chase 521; Porte v. U. S., Dev. Ct. Cl. 
§ 481; Mechanics’, ete., Bank v. Union 
Bank, 25 La.Ann. 387 [aff 22 Wall. (U. 
S.) 276, 22° T.Ed. 871): 


41. Claims against United States 
for property seized or destroyed in 
war see United States §§ 150-152. 


$$, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 73-78] 


territcry, for the value thereof, where it is destroy- 
ed in the course of, or in connection with, military 
operations in time of war,*? even though such own- 
er is a citizen or subject of such belligerent state*? 
or of a neutral state.t4 


[§ 74] 2. President of the United States. The 
president of the United States, by virtue of the pro- 
visions of the constitution,4® is commander in chief 
of the military and naval forces of the nation and 
has authority to direct and regulate their actions in 
time of war;*® but his authority, as such command- 
er, does not extend over others than military per- 
sons,*’ except where military government#® or mar- 
tial law*® prevails. 


[§ 75] 3. Military Commanders®°—a, In General. 
A military commander is governed in his conduct by 
military law and by military necessity.®4 


[§ 76] b. Authority over Persons—(1) Military 
Persons. In time of war a military commander has 
and may exercise full authority over military per- 
sons, or persons directly subject to military author- 
aby? 

[$ 77] (2) Others. 
military commander has authority, 


Under the usages of war, a 
in war time, to 


42, Jurazua Fron Co..v. U. S:, 29-8: 
Ct. 385, 212 U.S. 297, 538 L.Ed. 520 [aff 
42 Ct.Cl. 99]; Gallego, Messa & Co. 
Vo Wes. 25 CeCl 1444, 

43. Juragua Iron Co. v. U.. S.,.29 
S'Ct, 885, 2126U.S) 297,53) Lhd. 520 
[aff 42 Ct.Cl. 99]. 


53. 


54. 


WAR 


United States army and navy in gen- 

eral see Army and Navy §8§ 69-73. 

Ex parte Vallandigham, 

Cas.No. 16,816; Clow v. Wright, Brayt. 

ge 118; White v. Crump, 19 W.Va. 
Q 


Liability of officer see Army 
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arrest and imprison any person, whether or not he 
is subject generally to military authority, who at- 
tempts or is suspected of intending to harm the cause 
for which such officer and his forces are contending, 
or to give aid or comfort to the enemy, in order that 
by such arrest and imprisonment the threatened 
harm may be prevented.®* 


[§ 78] c. Impressment of Property and Levy of 
Contributions.°+ In cases of military necessity a 
military commander has authority to seize or im- 
press private property, or levy contributions, for 
military purposes.°> Existing warfare and actual 
occupation of territory are conditions essential to 
the right or authority of the commander,®® but such 
right is not dependent upon the existence of bellig- 
erency or war in the legal sense,°? nor does it rest 
upon recognition of belligerency, in case of insur- 
rection or civil war.°® Such right or authority is 
founded upon the laws of war, and must be exercis- 
ed in accordance therewith;°® it exists only to the 
extent of, and is limited by, the necessity,®° and may 
be employed only for the needs of the army or the 
administration of the territory in question.®! 


By what officer made. Contributions may be lev- 
ied, or impressments made, only by the commander 


ministration of the territory in ques- 
tion. Article 50. No general pen- 
alty, pecuniary or otherwise, shall be 
inflicted upon the population on ac- 
count of the acts of individuals for 
which they cannot be regarded as 
jointly and severally responsible. 
Article 51. No contribution shall be 


28 F. 


44. Gallego, Messa & Co. v. U. S., 
43 Ct.Cl. 444. 

45; 613. S» Const. art)2° § 2. 

46. The Amy Warwick, 1 F.Cas.No. 
341, 2 Sprague 123 [aff 2 Black 6385, 17 
prey 459]; The Emulous, 8 F.Cas.No. 
A AT9ee dt IGalll> 563) airev ony other 
grounds 8 Cranch 110, 3 L.Ed. 504]; 
Lockington v. Smith, 15 F.Cas.No, 
8,448, Pet.C.C. 466; Lockington’s Case, 
Brightly (Pa.) 269. : 


Government of army and navy by 
president in general see Army and 
Navy § 48. 

47. Jones v. Seward, 40 Barb. (N. 
Y.) 563, 26 How.Pr. 33, 3 Grant Cas. 
431 [rev on other grounds 41 Barb. 
269, 17 Abb.Pr. 377, 26 How.Pr. 433]. 


48. Military government see infra 
§§ 171-184. 


49. Martial law see infra §§ 186- 
193. 


50. Authority to: 
Establish or proclaim: 
Martial law see infra § 188. 
Military government see infra § 174. 
dg private property see supra 


Powers of officers over military and 
naval persons in general see Army and 
Navy §§ 69-73. 


51. Ex p. Vallandigham, 28 F.Cas. 
No. 16,816. 


Military law see Army and Navy §§ 
1-7. 

52, Com, Vv.’ Brandt, 1 Woodw. 
(Pa.) 105; “Western, etc., R. Co. Vv. 
Hurst, 11 Heisk. (Tenn.) 625; Gunter 
v. Patton, 2 MHeisk. (Tenn.) 257; 
Wright v. Winningham, 2 Heisk. 
(Tenn.) 254, 5 Am.R. 35; Smith v. 
Brazelton, 1 Heisk. (Tenn.) 44, 2 Am. 
R. 678; Jones v. Williams, 41 Tex. 
390; White v. Crump, 19 W.Va. 583; 
Carskadon v. Williams, 7 W.Va. 1. 


Powers and authority of officers of 


and Navy § 220. 

Requisition of private preperty of 
citizens see supra § 62. 

55. U.S.—Nephews v. U. S., 43 Ct. 
Clw430iuracua= Tron tOo. vi WS.) 
42 Ct.Cl. 99 [aft 29 S.Ct. 385, 212 U.S: 
297, 53 L.Ed. 620]. 

Ky.—Ferguson vy. Loar, 5 Bush 689; 
Terrill v. Rankin, 2 Bush 453, 92 Am. 
D. 500; Price v. Poynter, 1 Bush 387, 
89 Am.D. 631; Beck v. Ingram, 1 Bush 
355; McKrell v. Metcalfe, 2 Duv. 533. 

Miss.—McLaughlin v. Green, 50 
Miss. 453. 


N.C.—Koonce v. Davis, 72 N.C. 218. 


Pa.—Black  v. Rempublicam, ai 
Yeates 140. 

Tenn.—Mississippi, ete. R. Co. v. 
Wilson, 10 Heisk. 496; Henry v. Gard- 
ner, 10 Heisk. 420; Thomasson v. Glis- 
son, 4 Heisk. 615; Branner v. Felkner, 
1 Heisk. 228; Cummings v. Diggs, 1 
Heisk. 67; Yost v. Stout, 4 Coldw. 205, 
94 Am.D. 194. 


56. O’Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, L.R.A.1917A 
276 [aff 38 S.Ct. 309, 246 U.S. 297, 62 
L.Ed. 726]. 

57. O’Neill v. Central Leather Co., 
supra. 

War in the legal sense see supra § 1. 

58. O'Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, L.R.A.1917A 


276 [aff 38 S.Ct. 309, 246 U.S. 297, 62 
L.Ed. 726]. 


Recognition 
supra §§ 30, 31. 


of belligerency see 


59. O'Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, R.A.1917A 
276 [aff 38 S.Ct. 309, 246 U.S. 297, 62 


L.Ed. 726]. 


[a] Hague Convention of 1907.— 
(1) “Article 49. If, in addition to the 
taxes . . the occupant levies 
other money contributions in the oc- 
cupied territory, this shall only be 
for the needs of the army or of the ad- 


collected except under a written order, 
and on the responswWility of a com- 
mander-in-chief. The collection of 
the said contribution shall only be 
effected as far as possible in accord- 
ance with the rules of assessment and 
incidence of the taxes in force. For 
every contribution a receipt shall be 
given to the contributors. Article 
52. Requisitions in kind and services 
shall not be demanded from munici- 
palities or inhabitants except for the 
needs of the army of occupation. 
They shall be in proportion to the re- 
sources of the country, and of such 
nature as not to involve the in- 
habitants in the obligation of taking 
part in military operations against 
their own country. Such requisitions’ 
and services shall only be demanded 
on the authority of the commander in 
the locality occupied. Contributions 
in kind shall as far as possible be paid 
for in cash; if not, a receipt shall be 
given and the payment of the amount 
due shall be made as soon as possi- 
ble.” Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
proclaimed Febr. 28, 1910, Annex; 36 
W.es..St2,at (o> (2d Séss.). pt )2) hp aia 
(2) The Hague Convention is inter- 
national in character, and designed 
and adapted to apply to international 
warfare, and does not, in terms or in 
purpose, apply to a civil war. Oetjen 
v. Central Leather Co., 38 S.Ct. 309, 
246 U.S. 297, 62 L.Ed. 726 [aff 94 A. 
789, 87 N.J.Law 552, L.R.A.1917A 276, 
and 96 A. 1102,,87 N.J.Law 704]; 
Terrazas v. Donohue, (Civ.App.) 227 
ae 206 [aff 275 S.W. 396, 115 Tex. 


60. Grant v. U. S., 1 Ct.Cl. 41: Dills 
v. Hatcher, 6 Bush (Ky.) 606; Yost 
¥ eae 4 Coldw. (Tenn.) 205, 94 Am. 


61. Bryan v. Walker, 64 N.C. 141; 
Taylor v. Nashville, ete. R. Co., 
Coldw. (Tenn.) 646, 98 Am.D. 474. 
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in chief of an army, or by the commander of the 
forces occupying the locality concerned.*? 


Distinguished from brigandage or looting. While 
the right under the laws of war to impress private 
property or levy contributions is distinctly a con- 
queror’s right, and rests upon paramount force,°* 
such impressments or levies are not to be confused 
with mere brigandage or looting,®°* and in ease of 
doubt it is a question of fact whether property taken 
by military force or a military officer was impressed 
for war purposes or was seized as loot for the person- 
al benefit of the persons taking it.°* 

Distinguished from requisition. An impressment 
or levy is also, strictly speaking, to be distinguished 
from a requisition of property, or taking under an 
implied contract on the part of the government to 
pay therefor.°® 

Mere confiscation of private property, not being 
used flagrante bello and not needed for immediate 
military purposes, is not authorized by the laws and 
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: [8§ 78-81 


usages of war,®7? and an unauthorized seizure and 
sale of property by a military commander passes 
no title.*8 

[§ 79] B. Area of Belligerent Operations—1. In 
General. The area within which hostilities may le- 
gitimately be conducted by belligerent nations in- 
cludes the land and water, outside neutral jurisdic- 
tion,®® and the adjacent aerial domain.’° 


[§ 80] 2. Operations within Neutral Jurisdic- 
tion’t—-a. Territorial. Under the laws and usage of 
war,’? and by the express provisions of the Hague 
Convention of 1907,7? the territory of a neutral state 
in time of war must be respected by belligerents. 
The Hague Convention further provides for the 
internment of treops of a belligerent state entering 
into or upon neutral territory."4 


{§ 81] b. Maritime—(1) In General. No right 
of war may be exercised,.and no belligerent opera- 
tion may lawfully be earried on, within neutral mari- 
time jurisdiction.7> A neutral state may use force to 


62. U.S.—Harmony v. Mitchell, 11 
F.Cas.No. 6,082, 1 Blatchf. 549, 8 N.Y. 
Leg.Obs. 329 [aff 13 How. 115, 14 L. 
Ed. 75]. 

Ga.—Huff v. Odom, 49 Ga. 
Worthy v. Kinamon, 44 Ga. 297. 

Ky.—Lewis v. McGuire, 3 Bush 202. 

N.J.—O’Neill v. Central Leather Co., 
94 A. 789, 87 N.Jduaw 552, L.R.A.1917A 
276 [aff 38 S.Ct. 309, 246 U.S. 297, 62 
L.Ed. 726). 

Tenn.—Henry v. Gardner, 10 Heisk. 


395; 


420; Thomasson v. Glisson, 4 Heisk. 
615. 
{al Commanding officer of the 


militia has no power of impressment, 
even in time of war. Jacobs v. Lever- 
ing, 13 F.Cas.No. 7,162, 2 Cranch C.C. 
ATG 

63. O’Neill v. Central Leather Co., 
94 A. 789, 87 N.J.Law 552, L.R.A.1917A 
276 [aff 38 S.Ct. 309, 246 U.S. 297, 62 
L.Ed. 726]. 

64. O’Neill v. Central Leather Co., 
supra. 

65. Bartlesville Zine Co. v. Com- 
pania Minera Ygnacio Rodriguez 
Ramos, S. A., (Civ.App.) 202 S.W. 1048 
{mod on other grounds 275 S.W. 388, 
t1betex, (21, 41) A Rav: 


66. U.S. v. Russell, 13 Wall. (U.S.) 
623, 20 L.Ed. 474; Neal v. U. S., 36 
Cee 349: 


fa] Rule applied.—Where military 
officers, in time of war, require the 
owner of a vessel to place it in the 
government service, but without in- 
tending to appropriate the vessel or 
its services, and the owner remains 
in command and defrays the expenses 
of the vessel, under a mutual under- 
standing that compensation will be 
paid, the vessel must be deemed to 
have been requisitioned, or employed 
in such service under an implied con- 
tract, with a resulting obligation on 
the part of the government to make 
compensation for its use, and the case 
is not one of impressment or appro- 
priation. U.S. v. Russell, 13 Wall. (U. 
S.) 623, 20 L.Ed. 474;. Neal v. U. S., 36 
CrCl; 49% 

Requisition of private property see 
supra §§ 62-72. 


67. Planters Bank v. Union Bank, 
16 Wall. (U.S.) 488, 21 L.Ed. 473. 
Compare Terrazas v. Donohue, (Civ. 


App.) 227 S.W. 206 [aff 275 S.W. 396, 
115 Tex. 146] (holding that the courts 
bad no authority to pass upon the 


validity of a seizure and confiscation 
by Mexican military forces of prop- 
erty of a Mexican citizen, but intimat- 
ing that such seizure in this country 
would be unlawful). 


68. Bowles v. Lewis, 48 Mo. 32, 8 
Am.R. 85. 
69. The Prince Leopold, 19 F.Cas. 


No. 11,428, Blatchf.. Prize Cas. 89 [aff 
19 F.Cas.No. 14,429, Blatchf. Prize 
Cas. 647]; People v. McLeod, 1 Hill 
ets 877, 25 Wend. 483, 37 Am.D. 
Vv 8. 

Operations within neutral jurisdic- 
tion see infra §§ 80-86, 


70. Fauchille le Régime Aérien, 8 
Rev. Gen.” Droit. Int.) Pub. pais: 
Hazeltine L. of the Air p 95; Int. L. 
Situations and Discussions, U. S. 
Naval War College (1907) p 138; 
Lycklama 4 Nyeholh Air Sovereignty 
p 65; Melli, Das Luftschiff p52, 13 
Rev. Gen. Droit Int. Pub. p 86; Rol- 
land la Telegraphie Sans Fils et le 
Droit des Gens; Scholz Drahtlose 
Telegraphie und Neutralitat; Woolsey 
Wireless Telegraphy in War, 14 Yale 
Sri Je oy BABY 


§ he Neutrality in general see supra 
72. 7 Moore Int. L. Dig. § 1834; 


Seott Peace Conferences p 230. 


73. Convention between the United 
States and other Powers respecting 
the rights and duties of neutral Pow- 
ers and persons in case of war on 
land, proclaimed Febr. 28, 1910; 36 
U. S. Stat L. (2d Sess.) pt 2 p 174. 


“Article 1. The territory of neutral 
powers is inviolable. Article 2. Bel- 
ligerents are forbidden to move troops 
or convoys of either munitions of war 
or supplies across the territory of a 
neutral power. Article 3. Belliger- 
ents are likewise forbidden to: (a) 
Hrect on the territory of a neutral 
power a wireless telegraphy station 
or other apparatus for the purpose of 
communicating with belligerent fore- 
es on land or sea; (b) Use any in- 
stallation of this kind established by 
them before the war on the territory 
of a neutral power for purely military 
purposes, and which has not been 
opened for the service of public mes- 
sages. Article 4. Corps of combat- 
ants cannot be formed nor recruiting 
agencies opened on the territory of a 
neutral power to assist the belliger- 
ents. Article 5. A neutral power 
must not allow any of the acts re- 
ferred ‘to in Articles 2 to 4 to occur on 


its territory. It is not called upon 
to punish acts in violation of its neu- 
trality unless the said acts have been 
committed on its own territory. Arti- 
cle 6. The responsibility of a neutral 
power is not engaged by the fact of 
persons crossing the frontier singly 
to offer their services to one of the 
belligerents.” 36 U. S. St. at L. (2d 
Sess.) pt 2 pp 186, 187. 

74 Convention between the United 
States and other Powers respecting 
the rights and duties of neutral Pow- 
ers and persons in case of war on land, 
proclaimed Febr. 28, 1910; 86 U. S. St. 
at L. (2d Sess.) pt. 2 p 174. 


“Article 11. A neutral Power which 
receives on its territory troops belong- 
ing to the belligerent armies shall 
intern them, as far as possible, at a 
distance from the theatre of war. It 
may keep them in camps and even 
confine them in fortresses or in plac- 
es set apart for this purpose. It shall 
decide whether officers can be left 
at liberty on giving their parole not 
to leave the neutral territory without 
PELMISSION, oo US. Somat ia ed 
Sess.) pt 2 p 188. | 


753.0. Mooresint. J. Digesse loos: 
The Florida, 101 U.S. 37, 25 L.Ed. 898; 
The, Armstrong’ v. U, S., Deve Ce GL 
§§ 441, 509. See Neutrality Proclama- 
tion of Febr. 11, 1904 (Russo-Japanese 
War), 33 U. S.. St. at L. pt 1 Proclama- 
tions p 30 (recognizing the rule). 


[a] Hague Convention of 1907 pro- 
vides as follows: “Article 1. Belliger- 
ents are bound to respect the sovereign 
rights of neutral powers and to ab- 
stain, in neutral territory or neutral 
waters, from any act which would, if 
knowingly permitted by any power, 
constitute a violation of neutrality. 
Article 2. Any act of hostility, in- 
cluding capture and the exercise of 
the right of search, committed by bel- 
ligerent war-ships in the territorial 
waters of a neutral power, constitutes 
a violation of neutrality and is strict- 
ly forbidden. Article 3. When a ship 
has been captured in the territorial 
waters of a neutral power, this power 
must employ, if the prize is still with- 
in its jurisdiction, the means at its 
disposal to release the prize with its 
officers and crew, and to intern the 
prize crew. If the prize is not in the 
jurisdiction of the neutral power, the 
captor government, on the demand of 
that power, must liberate the prize 
with its officers and crew. Article 4. 
A prize court cannot be set up by a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


* 


§§ 81-86] 


prevent any such action by a belligerent,7* and may 
be held responsibile for permitting it or failing to 
exercise due diligence for its prevention.7? 


[§ 82] (2) Capture and Prize‘s—(a) In General. 
Under the Hague Convention of 1907, a ship eaptur- 
ed as a prize in territorial waters of a neutral state 
must be liberated or released;7® but a vessel of a 
belligerent which first commences hostilities against 
another in such waters cannot, when captured by 
such other, claim the neutral protection.8° The own- 
er of a vessel captured in neutral waters must seek 
his redress through the political department of the 
neutral government, a court of admiralty being with- 
out jurisdiction to order release or restitution.®! 


[§ 83] (b) Bringing Prize into Neutral Port—aa. 
In General. A vessel captured and held as prize in 
time of war may be brought into a neutral port on 
account of unseaworthiness, stress of weather, or 
want of fuel or provisions, but must leave as soon 
as the circumstances which justified its entry are 
at an end, and, if it does not, the neutral power must 
employ the means at its disposal to release the ves- 
sel with its officers and crew, and to intern the prize 
erew.®? 


[§ 84] bb. Sequestration. Sequestration in a 
neutral port of vessels captured and held as prize in 


time of war was formerly allowed;**? but a provision 
belligerent on neutral territory or on|ity 
a vessel in neutral waters. Article 5. 
Belligerents are forbidden to _ use 
neutral ports and waters as a base 


14-35. 
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Proclamations 
War (1904), U. S. For. Rel. (1904) pp 


83. The Arabella, 1 F.Cas.No. 501, 


[67 C.J.] 383 


therefor in the Hague Convention of 1907°* was ex- 
cluded by the United States in adhering to such con- 
vention.*® It is, accordingly, a violation of neutral- 
ity for a belligerent to bring a prize captured at sea 
into a neutral port, for the purpose of laying it up 
indefinitely,*® whether or not the neutral state has 
proclaimed that its ports are not open to the re- 
ception of captured prizes;*7 and the courts of the 
neutral state have jurisdiction to order restitution 
to the owners of a vessel so brought into port in 
violation of neutral rights,’& which jurisdiction is 
not ousted by the institution in a prize court of the 
captor nation of proceedings for the condemnation 
of the vessel as a prize.®® 


[§ 85] (c) Sale of Prize. A vessel or goods cap- 
tured as prize in time of war may lawfully be sold 
in a neutral port in special circumstances, as in the 
case of perishable goods,®° or by the permission of, 
or agreement with, the neutral.®t In the absence, 
however, of such special circumstances or such per- 
mission, a sale in a neutral port is inconsistent with 
the sovereignty of the neutral state, and a violation 
of its neutrality.°? 


[§ 86] (d) Prize Courts. In time of war, a prize 
court®? may not lawfully sit in neutral territory, or 
on a vessel in neutral waters,°* and any decree of a 
court so sitting is void, as made without jurisdic- 
tion.®5 


liberty’ ”’). See 36 U. S. St. at L. (2d 
Sess.) pt 2 p 302 (“And whereas the 
Senate of the United States of Amer- 
ica by its resolution of April 17, 1998, 
(two-thirds of the Senators present 


Russo-Japanese 


of naval operations against their ad- 
versaries, and in particular to erect 
wireless telegraphy stations or any 
apparatus for the purpose of com- 
municating with the belligerent forces 
on land or sea.” Convention between 
the United States and other Powers 
concerning the rights and duties of 
neutral Powers in naval war, pro- 
claimed Febr. 28, 1910; 36 U.S. St. at 
iwi(gd.Sess.) pt.2 p 291. 

76. 7 Moore Int. L. Dig. § 1334. 

v7 7 Moore: Int. GL. Digs $§ 1211, 
1335; The Brig Happy Return, 37 Ct. 
Cl. 262; The Armstrong v.'U. S., Dev. 
Craie lay § §s sid, TLS: 

78. Generally see infra §§ 120-145. 


79. Convention between the United 
States and other Powers concerning 
the rights and duties of neutral Pow- 
ers in naval war, proclaimed Febr. 28, 


1910: 36 U.S. St. at_L. (2d Sess.) 
pt.2-p 291: 
“Article 3. When a ship has been 


captured in the territorial waters of 
a neutral Power, this Power must em- 
ploy, if the prize is still within its 
jurisdiction, the means at its disposal 
to release the prize with its officers 
and crew, and to intern the prize crew. 
If the prize is not in the jurisdiction 
of the neutral Power, the captor Gov- 
ernment, on the demand of that Pow- 
er, must liberate the prize with its 
officers and crew.” 386 U..S. St. at L. 
(2d Sess.) pt 2 p 291. 

80. The Anne, 3 Wheat. (U.S.) 435, 
4 L.Ed. 428. 

81. Moxon v. The Fanny, 17 F.Cas. 
No. 9,895, 2 Pet.Adm. 309. 


82. Convention between the United 
States and other Powers concerning 
the rights and duties of neutral Pow- 
ers in naval war, proclaimed Febr. 28, 
1910 (Hague Convention of 1907) art 
21; 86 U. S..St. at L. (2d Sess.) pt 2 
p 295. See Neutrality Proclamations 
Spanish-American War (1898), U. S. 
For. Rel. (1898) pp 841-904; Neutral- 


2 Gall. 368. 


[a] Russian preclamation of neu- 
trality issued immediately after the 
outbreak of the Turco-Italian war in 
1911 stated, ‘‘Access to Russian ports 
or roadsteads is allowed to prizes, 
accompanied by escort or without 
same, in case they are brought there 
for sequestration, pending the decision 
of the prize court.” 

[b] Abuse of right. — In 1800 
Sweden and the Netherlands, by al- 
lowing American vessels to be de- 
tained by the captors in their ports 
while prize proceedings were prosecut- 
ed in French courts, allowed the right 
of asylum to be abused, and violated 
the treaty obligations which they 
owed to the United States. The Hap- 
py Return, 37 Ct.Cl. 262. - 

84. Convention between the United 
States and other Powers concerning 
the rights and duties of neutral Pow- 
ers in naval war, proclaimed Febr. 28, 
T9LOVart 23436" UPS. Stati, (2a 
Sess.) pt 2 p 296. 

85. Resolution U. S. Senate, April 
17, 1908, Scott Peace Conferences p 
331 (‘Resolved (two-thirds of the 
Senators present concurring therein), 
That the Senate advise and consent to 
the adherence of the United States to 
a convention adopted by the Second 


| International Peace Conference held 


at The Hague from June 15 to October 
18, 1907, concerning the rights and 
duties of neutral powers in naval war, 
reserving and _ excluding, however, 
Article XXIII thereof, which is in the 
following words: ‘A neutral power 
may allow prizes to enter its ports 
and roadsteads, whether under con- 
voy or not, when they are brought 
there to be sequestrated. pending the 
decision of a prize court. It may have 
the prize taken to another of its ports. 
If the prize is convoyed by a war ship, 
the prize crew may go on board the 
convoying ship. If the prize is not un- 
der convoy, the prize crew are left at 


concurring therein) did advise and 
consent to the adherence by the Unit- 
ed States to the said [Hague] Conven- 
tion with the reservation and exclu- 
sion of its Article 23’). 

86. Berg v. British & African 
Steam Nav. Co., 87 S.Ct. 337, 243 U.S. 
124, 61 L.Ed. 633, Ann.Cas.1917D, 442 
ei sub nom. The Appam, 234 F. 

Capture and prize in general see in- 
fra, §§ 120-145. 

87. Berg v. British & African 
Steam Nav. Co., 87 S.Ct. 387, 243 U.S. 
124, 61 L.Ed. 633, Ann.Cas.1917D 442 
[aff sub nom. The Appam, 234 F. 389]. 

88. Berge v. British & African 
Steam Nav. Co., supra. 

8s9. Berg v. British & African 
Steam Nav. Co., supra. 


Prize courts and proceedings there- 
in see infra §§ 137-142. 


$0. Cheriot v. Foussat, 3 Binn. 
(Pax) 2210: 
91. Consul of Spain v. Consul of 


Sues Britain, 6 F.Cas.No. 3,138, Bee 


92. Consul of Spain yv. Consul of 
Great Britain, supra. 


93. Prize courts in general see in- 
fra §§ 137-142. 


94 7 Moore Int. L. Dig. § 1334. 
And see cases infra note 95. 


_{a] Hague Convention of 1907 pro- 
vides: “A Prize Court cannot be set 
up by a belligerent on neutral terri- 
tory or on a vessel in neutral waters.” 
Convention between the United States 
and other Powers concerning the 
rights and duties of neutral Powers 
in naval war, proclaimed Febr. 28, 
1910 art 4; 36 U.S. St. at L. (2d Sess.) 
pt 2 p 291. 

95. Wheelwright v. Depeyster, 1 
Johns. (N.Y.) 471, 3 Am.D. 345; Don- 
aldson v. Thompson, 1 Campb. 429, 170 
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[§ 87] ©. Restrictions on Belligerent Action—l. 
Conduct of Hostilities—a. On Land. The generally 
accepted restrictions upon the conduct of hostilities 
on land were agreed upon at the conference at The 
Hague in 1899, and were further defined in the 


Hague Convention of 1907.°° 
Red Cross. 


the Hague Convention.°& 


[§ 88] b. On the Sea—(1) Bombardment by Na- 


Reprint 1010. 

[a] Country is considered neutral, 
for this purpose, in which the forms 
of an independent neutral government 
are preserved, although the belliger- 
ent may have such a body of troops 
stationed there as in reality to possess 
the sovereign authority, Donaldson 
vy. Thompson, 1 Campb. 429, 170 Re- 
print 1010. 


96. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
proclaimed Febr. 28, 1910; 36 U. S. 
St. at L. (2d Sess.) pt 2 p 141. 


“Article 22. The right of belliger- 
ents to adopt means of injuring the 
enemy is not unlimited. Article 23. 
In addition to the prohibitions pro- 
vided by special conventions, it is es- 
pecially forbidden: (a) To employ 
poison or poisoned weapons; (hb) To 
kill or wound treacherously individ- 
uals belonging to the hostile nation 
or army; (c) To kill or wound an 
eaemy who, having laid down his 
arms, or having no longer means of 
defense, has surrendered at discre- 
tion; (d) To declare that no quar- 
ter will be given; (e) To employ 
arms, projectiles, or material calculat- 
ed to cause unnecessary suffering; (f) 
To make improper use of a flag of 
truce, of the national flag, or of the 
military insignia and uniform of the 
enemy, as_ well as the distinctive 
badges of the Geneva convention; (g) 
To destroy or seize the enemy’s prop- 
erty, unless such destruction or seiz- 
ure be imperatively demanded by the 
necessities of war; (h) To declare 
abolished, suspended, or inadmissible 
in a court of law the rights and ac- 
tions of the nationals of the hostile 
party. <A belligerent is likewise for- 
bidden to compel the nationals of the 
hostile party to take part in the op- 
erations of war directed against their 
own country, even if they were in the 
belligerent’s service before the com- 
mencement of the war. Article 24. 
Ruses of war and the employment of 
measures necessary for obtaining in- 
formation about the enemy and the 
country are considered permissible. 
Article 25. The attack or bombard- 
ment, by whatever means, of towns, 
villages, dwellings, or buildings which 
are undefended is prohibited. Article 
26. The officer in command of an at- 
tacking force must, before commenc- 
ing a bombardment, except in cases of 
assault, do all in his power to warn 
the authorities. Article 27. In sieges 
and bombardments all necessary steps 
must be taken to spare, as far as pos- 
sible, buildings dedicated to religion, 
art, science, or charitable purposes, 
historic monuments, hospitals, and 
places where the sick and wounded 
are collected, provided they are not 
being used at the time for military 
purposes. It is the duty of the be- 
sieged to indicate the presence of such 


The matter of the amelioration of the 
condition of the wounded of armies in the field, to 
which the Geneva Convention cf 1864 related, is now 
governed by the International Red Cross Convention 
of 1906,97 which was incorporated by reference in 
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[§§ 87-89 


val Forces. The Hague conference of 1899 having 
expressed the wish that the question of naval bom- 
bardment should be considered by a subsequent con- 
ference, the conference of 1907 embodied in the 
Hague Convention of that year certain conclusions 


with reference to guarding the rights of inhabitants 


wartare.°® 


Mines. 


and preserving innocent property, following in the 
main the principles laid down for regulating land 


[§ 89] (2) Use of Submarine Automatic Contact 
The use in war of submarine automatic con- 


tact mines is to some degree regulated and restrict- 


buildings or places by distinctive and 
visible signs, which shall be notified 
to the enemy beforehand. Article 28. 
The pillage of a town or place, even 
when taken by assault, is prohibited.” 
Tee erens St. at L. (2d Sess.) pt 2 pp 


97. Convention for the ameliora- 
tion of the condition of the wounded 
of the armies in the field, proclaimed 
Aug 3, 1907; 385° U. S.sSit. at Ley (ist 
Sess.) pt 2 p 251. 


98. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
Annex, art 21, proclaimed Febr. 28, 


1910; 36 U. S. St. at L. (2d Sess.) pt 
2 p 165. 
“Article 21. The obligations of bel- 


ligerents with regard to the sick and 
wounded are governed by the Geneva 
Convention.” 36 U. S. St. at L. (2d 
Sess.) pt 2 p 165. 


99. Convention between the United 
States and other Powers concerning 
bombardment by naval forces in time 
of war, proclaimed Febr. 28, 1910; 
36 U. S. ‘St. at L. (2d Sess.) pt 2 p 215. 


“Article 1. The bombardment by 
naval forces of undefended ports, 
towns, villages, dwellings, or build- 
ings is forbidden. A place cannot be 
bombarded solely because automatic 
submarine contact mines are anchored 
off the harbor. Article 2. Military 
works, military or naval establish- 
ments, depots of arms or war ma- 
tériel, workshops or plant which could 
be utilized for the needs of 'the hostile 
fleet or army, and the ships of war in 
the harbor, are not, however, included 
in this prohibition. The commander 
of a naval force may destroy them 
with artillery, after a summons fol- 
lowed by a reasonable time of waiting, 
if all other means are impossible, and 
when the local authorities have not 
themselves destroyed them within the 
time fixed. He incurs no responsibil- 
ity for any unavoidable damage 
which may be caused by a bombard- 
ment under such circumstances. If 
for military reasons immediate action 
is necessary, and no delay can be al- 
lowed the enemy, it is understood that 
the prohibition to bombard the unde- 
fended town holds good, as in the 
case given in paragraph 1, and that 
the commander shall take all due 


measures in order that the town may: 


suffer as lititle harm as_ possible. 
Article 3. After due notice has been 
given, the bombardment of undefend- 
ed ports, towns, villages, dwellings, or 
buildings may be commenced, if the 
local authorities, after a formal sum- 
mons has been made to them, decline 
to comply with requisitions for provi- 
sions or supplies necessary for the im- 
mediate use of the naval force before 
the place in question. These requisi- 
tions shall be in proportion to the re- 
sources of the place. They shall, as 


ed by the Hague Convention of 1907.1 


far as possible, be paid for in cash; 
if not, they shall be evidenced by re- 
ceipts. Article 4. Undefended ports, 
towns, villages, dwellings, or build- 
ings may not be bombarded on account 
of failure to pay money contributions. 
Article 5. In bombardments by naval 
forces all the necessary measures 
must be taken by the commander to 
spare as far as possible sacred 
edifices, buildings used for artistic, 
scientific, or charitable purposes, his- 
toric monuments, hospitals, and plac- 
es where the sick or wounded are col- 
lected, on the understanding that they 
are not used at the same time for mili- 
tary purposes. It is the duty of the 
inhabitants to indicate such monu- 
ments, edifices, or places by visible 
signs, which shall consist of large 
stiff rectangular panels divided di- 
agonally into two colored triangular 
portions, the upper portion black, the 
lower portion white. Article 6. If the 
military situation permits, the com- 
mander of the attacking naval force, 
before commencing the bombardment, 
must do his utmost to warn the au- 
thorities. Article 7. A town or place, 
even when taken by storm, may not be 
pillaged.” 36 U.S. St. at L. (2d Sess.) 
pt 2 pp 227-229. 


Convention as to hostilities on land 
see supra § 87. 


I. Convention between the United 
States and other Powers relative to 
the laying of automatic submarine 
contact mines, proclaimed Febr. 28, 
1910; 36 U. S. St. at L. (2d Sess.) pt 
2p 196. 

“Article 1. It is forbidden: 1. To 
lay unanchored automatic contact 
mines, except when they are so con- 
structed as to become harmless one 
hour at most after the person who laid 
them ceases to control them; 2. To 
lay anchored automatic contact mines 
which do not become harmless as soon 
as 'tthey have broken loose from their 
moorings; 3. To use torpedoes which 
do not become harmless when they 
have missed their mark. Article 2: 
It is forbidden to lay automatic con- 
tact mines off the coast and ports of 
the enemy, with the sole object of in- 
tercepiting commercial shipping. Arti- 
cle 8. When anchored automatic con- 
tact mines are employed, every pos- 
sible precaution must be taken for the 
security of peaceful shipping. The 
belligerents undertake to do their ut- 
most to render these mines harmless 
within a limited time, and, should 
they cease to be under surveillance, to 
notify the danger zones as soon as 
military exigencies permit, by a no- 
tice addressed to ship-owners, which 
must also be communicated to the 
governments through the diplomatic 
channel. Article 4. Neutral powers 
which lay automatic contact mines 
off their coasts must observe the same 
rules and take the same precautions 
as are imposed on belligerents. The 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 90] (8) Privateering.? 


mains abolished.’”® 


officers and crew.® 


neutral power must inform ship-own- 
ers, by a notice issued in advance, 
where automatic contact mines have 
been laid. This notice must be com- 
municated at once to the governments 
through the diplomatic channel. Arti- 
cle 5. At the close of the war, the 
contracting powers undertake to do 
their utmost to remove the mines 
which they had laid, each power re- 
moving its own mines. As regards 
anchored automatic contact mines laid 
by one of the belligerents off the coast 
of the other, their position must be 
notified to the other party by the pow- 
er which laid them, and each power 
must proceed with the least possible 
delay to remove the mines in its own 
waters. Article 6. The contracting 
powers which do not at present own 
perfected mines of the pattern con- 
templated in the present convention, 
and which, consequently, could not at 
present carry out the rules laid down 
in Articles I and III, undertake to 
convert the matériel of their mines as 
soon as nossible. so as to bring it into 
eonformity with the foregoing re- 
quirements. Article 7. The provi- 
sions of the nresent convention do not 
apply except between contracting pow- 
ers, and then only if all the belliger- 
ents are parties to the convention.” 
36 U. S. St. at. Le (2d Sess.) pt. 2) pp 
207, 208. 


2. “Privateer” see 50 C.J. p 374. 


3. Letters of marque and reprisal 
in. general see Letter 36 C.J. p 993 
text and notes 94, 95. 


4 The Experiment, 8 Wheat. (U. 
S.) 261, 5 L.Ed. 612; The Estrella, 4 
Wheat. (U.S.) 298, 4 L.Ed. 574; U. S. 
v. Palmer,-3 Wheat. (U.S.) 610, 4 L. 
Ed. 471; The Mary and Susan, 1 
Wheat. (U.S.) 46. 4 L.Ed. 32; The 
Sally, 8 Cranch (U.S.) 382, 3 L.Ed. 
597; The Amiable Nancy, 1 F.Cas.No. 
Soleo seaine. 111) [mod=ron other 
grounds 3 Wheat. (U.S.) 546, 4 L.Ed. 
456]: Chacon v. Kighty-nine Bales of 
Cochineal, 5 F.Cas.No. 2.568, 1 Brock. 
478 [aff 7 Wheat. 283, 5 L.Ed. 454]; 
Maisonnaire v. Keating, 16 F.Cas.No. 
8,978, 2 Gall. 325; Pray v. The Recov- 
CLV ele He Cas NO us 11,379.) ee aden 
Salderondo v. The Nostra Signora Del 
Camino, 21 F.Cas.No. 12,247, Bee 43; 
U. S. v. Baker, 24 F.Cas.No. 14,501, 5 
Blatchf. 6. 


[a] Commission as protection 
against charge of robbery or piracy.— 
The commission to privateer afforded 
protection, even in the judicial tribu- 
nals of the enemy, against a charge 
of the crime of robbery or piracy. U. 
S. v. Baker, 24 F.Cas.No. 14,501, 5 
Blatchf. 6. 


[67 C. J.—25] 


The granting of com- 
mission, in the form of letters of marque and repris- 
al,* to private vessels in order that they might carry 
on hostilities upon the sea was generally regarded 
as legitimate? until the Declaration of Paris in 1856, 
by which it was declared, “Privateering is and re- 
Privateering has on occasion 
been disavowed by formal proclamation.°® 


[S$ 91] (4) Volunteer, Subsidized, and Auxiliary 
Vessels—(a) Volunteer Navy. After the general 
abolition of privateering by the Declaration of Paris 
of 1856,’ plans were made by various states to utilize 
their resources on the sea as upon land and to bring 
private vessels into service in time of war. 
proposed to do this in 1870 by a system of voluntary 
enrollment in the navy of private vessels with their 
France protested to Great Brit- 
ain, but British authorities did not find that it in- 


WAR 


Prussia 


ships.+> 


[b] Giability of owners.—(1) The 
owners of privateers were responsi- 
ble for injuries inflicted by them in 
excess of their authority (Greeley v. 
US... 8 Wheat. (CU. S:) 257,. 5 Ldad. 
6a Dell. Col. v. Arnold, 3 Dall, CU:Ss) 
333, 1 L.Ed. 624; The Amiable Nancy, 
1, ECasi No, $31, 1. Paine. 111. [mod .on 
other grounds 3 Wheat. (U.S.) 546. 4 
L.Ed. 456]; McGrath v. The Canda- 
lero, 16 F.Cas.No. 8,809, Bee 60), (2) 
at least to the extent of the value of 
the vessels (Talbot v. Commanders 
and Owners of Three Brigs, 1 Dall. (U. 
S205; a Ee Bid. 52) DIS, ov aha: Eve 
venge, 7 F.Cas.No. 3.877, 3 Wash. 262; 
Gibbs v. The Two Friends, 10 F.Cas. 
No. 5,386, Bee 416). (3) Vindictive 
damages were not allowable against 
the owners for trespasses by the crew. 
The Amiable Nancy, supra. 


[ce] For evidence of authority see 
The Santissima Trinidad, 7 Wheat. (U. 
S.) 288, 5 L.Ed. 454; The Estrella, 4 
Wheat. (U.S.) 298, 4 L.md. 574; U.S. 
v. Palmer, 3 Wheat. (U.S.) 610, 4 L. 
Ed. 471. 

[d] Cantured property belonged to 
captor under the prize act of June 26, 
1812. The Sally, 8 Cranch (U.S.) 382, 
3 1. Hid) 597. 


[e] Commission granted during 
peace could lawfully be used after 
the outbreak of war. Chacon v. 
Wighty-nine Bales of Cochineal, 5 F. 
Cas.No. 2.568, 1. Brock 478 f[aff 7 
Wheat. 283, 5 L.Ed. 454]. 


{f] Although commander of priva- 
teer was alien enemy at the time of 
effecting a capture, such capture was 
not for that reason invalid. The Mory 
and Susan, 1 Wheat. (U.S.) 46, 4 L.Ed. 


{g] Abuse of commission did not 
per se render it illegal. The Experi- 
ment, 8 Wheat. (U.S.) 261, 5 L.Ed. 612. 


[h] Property on land, although be- 
longing to enemy subjects, could not 
lawfully be cantured or taken as prize 
under a commission to a private ves- 
sel to Seize enemy vessels and goods 
on the high seas. Slocum y. Wheeler, 
1 Conn. 429. 


[i] Wessel not commissioned was 
to be considered as a mere merchant- 
man. Pray v. The Recovery, 19 F.Cas. 
No. 11,379, Bee 393. 


{j] Property captured without let- 
ters of marque was held in England 


to belong to the crown. Nichol v. 
eee LO) Ves.Jdr: 155, 32 Reprint 
55 
5. Declaration of Paris, March 30, 


1856, Scott Peace Conferences p 347. 
6. Proclamation of April 26, 1898 
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fringed the Declaration of Paris.® 


[§ 92] (b) Subsidized and Auxiliary Vessels; 
Conversion of Merchant Ships. 
dized or auxiliary vessels which to some extent are 
or may be made subject to government control, or 
available for war purposes, usually by conversion 
into war vessels, has at times been instituted by some 
nations.1° Russia adopted this plan in 1877, putting 
naval officers in control and employing so far as 
possible on public service vessels constructed at pri- 
vate expense and flying the merchant flag.14 
states adopted modified forms of this system,’? in- 
cluding Great Britain, in 1887,1° and the United 
States, in 1892.14 
abuses, and for the sake of checking these the 
Hague Conference of 1907 adopted a convention reg- 
ulating the conversion of merchant ships into war 
Several 


A system of subsi- 


Other 


The practice was open to many 


important nations, however, includ- 


(Spanish-American War), 30 U. S. St. 
at L. p 1770; Conditional Renuncia- 
tion, Spanish Decree, April 23, 1898, 
U. S. For. Rel. (1898) p 774. 

7. See supra § 90. 
Hall Int. L. (6th Ed) p 520. 
61 British State Papers p 692. 
See infra text and notes 11-14. 
11. Hall Int. L. (6th ed) p 522. 


12. The Argun, Takahashi Russo- 
Japanese War p 573. 


10. 


13. Hall Int. L. (6th ed) p 522. 
14. 27 U.S. St..at Ep 28 ¢ 63) § 4 
(providing that any steamship so 


registered under the provisions of 
the act may be taken and used by the 
United States as a cruiser or transport 
upon payment to the owners of the 
fair actual value of the same at the 
time of the taking, and if there shali 
bea disagreement as ‘to the fair actual 
value at the time of taking between 
the United States and the owners, 
then the same shall be determined by 
two impartial appraisers, one to be 
appointed by each of said parties, who, 
in case of disagreement, shall select 
a third, the award of any two of the 
three so chosen to be final and conclu- 
Sive). The Panama, 20 S.Ct. 480, 176 
Uae oS, 44 L.Ed. 577; The Rita, 89 
~eOSs 


15. Hague Convention (1907), Con- 
version of Merchant Ships into War 
Ships, Scott Peace Conferences p 246 
(providing as follows: ‘Article 1. A 
merchant-ship converted into a war- 
ship cannot have the rights and duties 
accruing to such vessels unless it is 
placed under the direct authority, im- 
mediate control, and responsibility of 
the power whose flag it flies. Article 
2. Merchant-ships converted into 
war-ships must bear the external 
marks which distinguish the war- 
ships of their nationality. Article 3. 
The commander must be in the service 
of the state and duly commissioned by 
the competent authorities. His name 
must figure on the list of the officers 
of the fighting fleet. Article 4. The 
crew must be subject to military dis- 
cipline. Article 5. Every merchant- 
ship converted into a war-ship must 
observe in its operations the laws and 
customs of wars. Article 6. <A bel- 
ligerent who converts a merchant-ship 
into a war-ship must, aS soon as pos- 
sible, announce such conversion in tthe 
list of war-ships. Article 7. The pro- 
visions of the present convention do 
not apply except between contracting 
powers, and then only if all the bel- 
ligerents are parties to the conven- 
tion’). 


386 [67 C.J.] 


ing the United States, did not sign this convention.'® 
By the Naval Armament Limitation treaty of 1922 
the preparation of merchant ships for conversion 1n- 


to vessels of war was regulated.” 
[§ 93] (5) Limitation of Naval 


the Naval Armament Limitation treaty of 1922 the 
powers signatory thereto agreed to limit their re- 
spective naval armament as therein provided;** and 
further provision for the limitation and reduction of 
armament was made by the Naval Armament Limita- 
tion treaty signed in London in 1930.*° 


[§ 94] (6) Maritime Red Cross. 


16. 
Etc., between United States and Other 
Powers p 2386. 

17. Treaty between the United 
States, the British Empire, France, 
Italy and Japan agreeing to a limita- 
tion of naval armament, Art XIV, pro- 
claimed Aug. 21, 1923; 43 U. S. St. at 
i. pt 2 p 1661. 

“Article 14. No preparations shall 
be made in merchant ships in time of 
peace for the installation of warlike 
armaments for the purpose of con- 
verting such ships into vessels of 
war, other than the necessary stiffen- 
ing of decks for the mounting of guns 
not exceeding 6 inch (152 millimetres) 


calibre.” 43 U.S. St. at L. pt 2 p 1661. 
18. Treaty between the United 
States, the British Empire, France, 


Italy and Japan agreeing to a limita- 
tion of naval armament, proclaimed 
Macey L923 43) WS. ot. at Lk. pe 2 
p 1655. 

19. Treaty between the United 
States of America and other Powers 
for the limitation and reduction of 
naval armament, proclaimed Jan. 1, 
1931; 46 U. S. St. at L. pt 2 p 2858. 


20. Convention for the amelora- 
tion of the condition of the wounded 
of the armies in the field, proclaimed 
AME REO 190TG OD. Uses.) States GUSt 
Sess.) pt 2 p 251. 


Generally see supra § 87. 


21. Convention between the United 
States and other Powers for the 
adaptation to maritime warfare of the 
principles of the Geneva Convention, 
proclaimed Febr. 28, 1910; 386 U. S. 
St. at L. (2d Sess.) pt 2 p 235. 

22. Declaration between the United 
States and other Powers prohibiting 
the discharge of projectiles and ex- 
plosives from balloons, proclaimed 
HED com LOL 36 U, Si Ste ate. (id 
Sess.) pt 2 p 303. 


“The contracting powers agree to 
prohibit, for a period extending to the 
close of the third peace conference, 
the discharge of projectiles and explo- 
sives from balloons or by other new 
methods of a similar nature. The 
present declaration is only binding on 
the contracting powers in case of war 
between two or more of them. It 
shall cease to be binding from the 
time when, in a war between the con- 
tracting powers, one of the belliger- 
ents is joined by a non-contracting 
power.” 36 U. S. St. at L. (2d Sess.) 
pt 2 pp 303, 304. 


23. Officers and crew of captured 
merchant vessels as prisoners of war 
see supra § 132. 


24 Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
proclaimed Febr. 28, 1910; 36 U.S. St. 
at L. (2d Sess.) pt'2 p 141. 

“Article 4. Prisoners of war are in 
the power of the hostile government, 


-_WAR 


Armament. By 


The conventions 


2 Malloy Treaties, Conventions,| but not of the individuals or corps 


who capture them. They must be 
humanely treated. All their personal 
belongings, except arms, horses, and 
military papers, remain their prop- 
erty. Article. 5. Prisoners of war 
may be interned in a town, fortress, 
camp, or other place, and bound not to 
go beyond certain fixed limits; but 
they cannot be confined except as an 
indispensable measure of safety and 
only while the circumstances which 
necessitate the measure continue to 
exist. Article 6. The state may uti- 
lize the labor of prisoners of war ac- 
cording to their rank and aptitude, of- 
ficers excepted. The tasks shall not 
be excessive and shall have no con- 
nection with the operations of the 
war. Prisoners may be authorized to 
work for the public service, for pri- 
vate persons, or on their own account. 
Work done for the state is paid for at 
the rates in foree for work of a simi- 
lar kind done by soldiers of the na- 
tional army, or, if there are none in 
force, at a rate according to the work 
executed. When the work is for oth- 
er branches of the public service or 
for private persons the conditions are 
settled in agreement with the military 
authorities. The wages of the prison- 
ers shall go toward improving ‘their 
position, and the balance shall be paid 
them on their release, after deducting 
the cost of their maintenance. Article 
7. The government into whose hands 
prisoners of war have fallen is 
charged with their maintenance. In 
the absence of a special agreement be- 
tween the belligerents, prisoners of 
war shall be treated as regards board, 
lodging, and clothing on the same 
footing as the troops of the govern- 
ment who captured them. Article &. 
Prisoners of war shall be subject to 
the laws, regulations, and orders in 
force in the army of the state in 
whose power they are. Any act of in- 
subordination justifies the adoption to- 
ward them of such measures of sever- 
ity aS may be considered necessary. 
Escaped prisoners who are retaken be- 
fore being able to rejoin their own 
army or before leaving the territory 
occupied by the army which captured 
them are liable to disciplinary punish- 
ment. Prisoners who, after succeed- 
ing in escaping, are again taken pris- 
oners, are not liable to any punish- 
ment on account of the previous 
flight. Article 9. Every prisoner of 
war is bound to give, if he is ques- 
tioned on the subject, his true name 
and rank, and if he infringes this 
rule, he is liable to have the ad- 
vantages given to prisoners of his 
class curtailed. Article 10. Prison- 
ers of war may be set at liberty on 
parole if the laws of their country 
allow, and, in such cases, they are 
bound, on their personal honor, 
scrupulously ‘to fulfil, both toward 
their own government and the govern- 
ment by whom they were made prison- 
ers, the engagements they have con- 


[§§ 92-96 


adopted at the Hague in 1907 included one for the 
adaptation of the principles of the International Red 
Cross Convention of 1906?° to maritime warfare.*! 


[§ 95] c. In the Air. 
at the Hague in 1907, renewing a prior declaration 
of July 29, 1899, it was agreed to prohibit the dis- 
charge of projectiles and explosives from balloons or 
by other methods of similar nature.?? 


[§ 96] 2. Treatment of Prisoners of War.** 
treatment of persons coming within the power of a 
belligerent as prisoners of war is quite fully regulat- 
ed by the Hague Convention of 1907.74 


By a declaration adopted 


The 


tracted. In such cases their own goy- 
ernment is bound neither to require 
of nor accept from them any service 
incompatible with the parole given. 
Article 11. A prisoner of war cannot 
be compelled to accept his liberty on 
parole; similarly the hostile govern- 
ment is not obliged to accede to the 
request of the prisoner to be set at 
liberty on parole. Article 12. Prison- 
ers of war liberated on parole and re- 
captured bearing arms against the 
government to whom they had pledged 
their honor, or against the allies of 
that government, forfeit their right to 
be treated as prisoners of war, and 
can be brought before the courts. 
Article 13. Individuals who follow an 
army without directly belonging to 
it, such as newspaper correspondents 
and reporters, sutlers and contractors, 
who fall into the enemy’s hands and 
whom the latter thinks expedient to 
detain, are entitled to be treated as 
prisoners of war, provided they are 
in possession of a certificate from the 
military authorities of the army 
which they were accompanying. Arti- 
cle 14. An inquiry office for prisoners 
of war is instituted on the commence- 
ment of hostilities in each of the bel- 
ligerent states, and, when necessary, 
in neutral countries which have re- 
ceived belligerents in their territory. 
It is the function of this office to re- 
ply to all inquiries about the prison- 
ers. It receives from the various 
services concerned full information 
respecting internments and transfers, 
releases on parole, exchanges, escapes, 
admissions into hospital, deaths, as 
well as other information necessary to 
enable it to make out and keep up to 
date an individual return for each 
prisoner of war. The office must state 
in this return the regimental num- 
ber, name and surname, age, place of 
origin, rank, unit, wounds, date and 
place of capture, internment, wound- 
ing, and death, as well as any ob- 
servations of a special character. 
The individual return shall be sent 
to the government of the other bel- 
ligerent after the conclusion of peace. 
It is likewise the function of the in- 
quiry office to receive and collect 
all objects of personal use, valu- 
ables, letters, etc., found on the 
field of battle or left by prisoners 
who have been released on parole, 
or exchanged, or who have escaped, 
or died in hospitals or ambulances, 
and to forward them to those con- 
cerned. Article 15. Relief societies 
for prisoners of war, which are prop- 
erly’ constituted in accordance with 
the laws of their country and with the 
object of serving as the channel for 
charitable effort shall receive from 
the belligerents, for themselves and 
their duly accredited agents every 
facility for the efficient performance 
of their humane task within the 
bounds imposed by military neces- 
sities and administrative regulations. 
Agents of these societies may be ad- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Exchange and parole. 


Property of prisoner. 


mitted to the places of internment for 
the purpose of distributing relief, as 
also to the halting places of repatriat- 
ed prisoners, if “furnished with a per- 
sonal permit by the military author- 
ities, and on giving an undertaking in 
writing to comply with all measures 
of order and police which the latter 
may issue. Article 16. Inquiry offices 
enjoy the privilege of free postage. 
Letters, money orders, and vaiuables, 
as well as parcels by post, intended 
for prisoners of war, or despatched by 
them, shall be exempt from all postal 
duties in the countries of origin and 
destination, as well as in the countries 
they pass through. Presents and re- 
lief in kind for prisoners of war shall 
be admitted free of all import or other 
duties, as well as of payments for 
carriage by the state railways. Arti- 
ele 17. Officers taken prisoners shall 
receive the same rate of pay as of- 
ficers of corresponding rank in the 
country where they are detained, the 
amount to be ultimately refunded by 
their own government. Article 18. 
Prisoners of war shall enjoy complete 
liberty in the exercise of their re- 
ligion, including attendance at the 
services of whatever church they may 
belong to, on the sole condition that 
they comply with the measures of or- 
der and police issued by the military 
authorities. Article 19. The wills of 
prisoners of war are received or 
drawn up in the same way as for 
soldiers of the national army. The 
same rules shall be observed regard- 
ing death certificates as well as for 
the burial of prisoners of war, due 
regard being paid to their grade and 
rank. Article 20. After the conclu- 
sion of peace, the repatriation of pris- 
oners of war shall be carried out as 
quickly as possible.” 36 U.S. St. at L. 
(2d Sess.) pt 2 pp 160-165. 

OF a. Se Veowisnt, 23 F.Cas.No. 
16,777, 5 Phila. (Pa.) 299, 301, 2 Pittsb. 
440. 

“Savage nations put them [prison- 
ers of war] to death. During the wars 
of the middle ages a ransom was sub- 
stituted. Only within the last cen- 
tury or two was the mild and humane 
system of exchange introduced among 
the polished nations of Christendom.” 
U. S. v. Wright, supra. 


Cartels for exchange of prisoners 
see infra § 97. 

26. U. S. v. Wright, 28 F.Cas.No. 
16,777, 5 Phila. (Pa.) 299, 2 Pittsb. 
440. 

27. U.S. v. Wright, supra. 

28. Coorg (Rajah) v. East India 
Co., 29 Beav. 300, 54 Reprint 642. 

29. Government vy. McGregory, 14 
Mass. 499. 


The system of exchange of 
prisoners has sueceeded harsher methods of dealing 
with them,?° and prisoners are sometimes released 
on their parole not to bear arms for a specified time, 
or during the continuance of the war, or the like.?¢ 
A prisoner’s parole is binding upon him even though 
he be a minor, it being given for his own good.27 


A prisoner of war is en- 
titled to relief where personal property in his pos- 
session is seized by his eaptors.?§ 

Criminal liability. Prisoners of war are amena- 
ble to punishment for criminal offenses malum in 
se,”® and may be tried therefor in the ordinary tri- 
bunals of the country in which the crime is com- 
mitted,°° even though they may also be triable by 
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ent Forces. 


30. Government  v. McGregory, 
supra. 
Sl. Concurrent jurisdiction of civil 


and military tribunals see Army and 
Navy § 152. 
32. Treeve’s Case, Hast P. C. 821. 
33. See infra text and notes 34-37. 
34. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
Annex, arts 32-34, proclaimed Febr. 


28-1910 36 U.S Stratis. (2d Sess:) 
pt 2 p 168. 
“Article 32. A person is regarded 


as bearing a flag of truce who has 
been authorized by one of the belliger- 
ents to enter into communication with 
the other, and who advances bearing 
a white flag. He has a right to in- 
violability, as well as the trumpeter, 
bugler or drummer, the flag-bearer 
and interpreter who may accompany 
him. Article 33. The commander to 
whom a flag of truce is.sent is not 
in all cases obliged to receive it. He 
may take all the necessary steps to 
prevent the envoy taking advantage 
of his mission to obtain information. 
In case of abuse, he has the right to 
detain the envoy temporarily. Article 
34. The envoy loses his rights of in- 
violability if it is proved in a clear 
and incontestable manner that he has 
taken advantage of his privileged 
position to provoke or commit an act 
of treachery.” 36 U. S. St. at L. (2d 
Sess.) pt 2 p 168. 


35. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land. 
Annex, art 35, proclaimed Febr. 28, 


1910;—36 U. S. St. at L. (2d Sess.) pt 
2 p 169. 
“Article 35. Capitulations agreed 


upon between the contracting parties 
must take into account the rules of 
military honor. Once settled, they 
must be scrupulously observed by 
both parties.” 36 U. S. St. at L. (2d 
Sess.) pt 2 p 169. 


Capitulation or submission to enemy 
as terminating war see infra § 196. 


36. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
Annex, arts 36-41, proclaimed Febr. 
28, 1910; 386 U. S. St. at L. (2d Sess.) 
pt 2 pp 169, 170. O’Neill v. Central 
Leather Co., 94 A. 789, 87 N.J.Law 
552, L.R.A.1917A 276 [aff 38 S.Ct. 309, 
246 U.S. 297, 62 L.Ed. 726]; Sunder- 
land Athletic Association v. Toronto 


General Trusts Corporation, 16 Ont. 
W.N. 298. 
“Article 36. An armistice suspends 


military operations by mutual agree- 
ment between the belligerent parties. 


courts martial.31 


Offenses against prisoners. 
ciously supplying 
food not fit to be eaten by man has been held an in- 
dictable offense.*? 


[§ 97] D. Nonhostile Relations between Belliger- 
Nonhostile relations between adverse 
belligerent forces in time of war are not infrequent, 
and are recognized and regulated by the modern 
laws and usages of war.?3 
munications between the hostile forces under flags 
of truce;** capitulations, or other agreements with 
regard to the surrender of forces or places;*° ar- 
mistices, or other suspensions of hostilities;?® and 
cartels for the exchange of prisoners of war.?7 
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Willfully and mali- 
prisoners of war with unwholesome 


Of this nature are com- 


If its duration is not defined, the bel- 
ligerent parties may resume opera- 
tions at any time, provided always 
that the enemy is warned within the 
time agreed upon, in accordance with 
the terms of the armistice. Article 37. 
An armistice may be general or local. 
The first suspends the military opera- 
tions of the belligerent states every- 
where; the second only between cer- 
tain fractions of the belligerent 
armies and within a fixed radius. 
Article 38. An armistice must be noti- 
fied officially and in good time to the 
competent authorities and to the 
troops. MHostilities are suspended im- 
mediately after the notification, or on 
the date fixed. Article 39. It rests 
with the contracting parties to settle, 
in the terms of the armistice, what 
communications may be held in the 
theater of war with the inhabitants 
and between the inhabitants of one 
belligerent state and those of the 
other. Article 40. Any serious vio- 
lation of the armistice by one of the 
parties gives the other party the right 
of denouncing it, and even, in cases of 
urgency, of recommencing hostilities 
immediately. Article 41. A violation 
of the terms of the armistice by 
private persons acting on their own 
initiative only entitles the injured 
party to demand the punishment of 
the offenders or, if necessary, compen- 
sation for the losses sustained.” 36 U. 
SSS at L. (2d Sess.) pt 2 pp 169, 

Armistice: 

Defined see Armistice 5 C.J. p 286. 
As: 
Terminating: 
Enemy status see supra § 87. 
War see infra § 197. 

Treaty of peace terminating war see 
infra § 198. 

37. U. S. v. Wright, 28 F.Cas.No. 
16,777, 5 Phila. (Pa.) 299, 2 Pittsb.Rep. 
440; The Venus, 4 C.Rob. 355, 165 Re- 
print 914. 

[a] Authority of military com- 
mander.—An agreement made by a 
military commander to procure the 
exchange of prisoners of war is valid, 
as being within his authority. U. S. 
v. Wright, 28 F.Cas.No. 16,777, 5 Phila. 
(Pa.) 299, 2 Pittsb. 440. 

[b] Annulment.—A cartel or 
agreement for the exchange of prison- 
ers is of such force and sacred char- 
acter that it is not capable of being 
annulled even by the sovereign. U. 
S. v. Wright, 28 F.Cas.No. 16,777, 5 
Phila. (Pa.) 299, 2 Pittsb. 440. 

“Cartel” see 10 C.J. p 1245. 


Exchange of prisoners in general 
see supra § 96. 
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[§§ 98-102 


XII. ENEMIES’ PROPERTY IN GENERAL 


[By Stantey A. Hacxerr] 


[§ 98] A. Definition.*® “Enemy property” is a 
term applied to property. engaged in any illegal in- 
tercourse with the enemy®® or property belonging to 
an enemy of the country.*° The term has been 
said to be a technical one peculiar to prize courts*! 
and to depend on principles of publie policy as dis- 
tinguished from the common law.** All property 
within enemy territory is in law enemy property,*® 
without regard to the status of the owner.** 


[§ 99] B. Capture,. Seizure, or Confiscation**— 
1. Liability to—a. State Property. State property 
of one belligerent on land may be taken by the oth- 
er belligerent for the latter’s use where it is especial- 
ly of use for war, as war materials, means of trans- 
port, etc.;4® but it is otherwise as to state prop- 
erty of no use for war purposes.** 


[§ 100] b. Private Property—(1) Under Inter- 
national Law. Private property on land not being 
used in aid of the war is not subject to confiscation 
by the rules of international law.** Private proper- 
ty may be seized, however, when needed in the course 
of military operations. 49" Property of municipali- 


ties, and that of educational, charitable, and religious 
institutions, is treated as private property.°° 

[§ 101] (2) Under Municipal Law—(a) In Gen- 
eral. A belligerent nation may, by a valid municipal 
law, authorize the confiscation of private property 
of the enemy®! and leave him without any legal right 
or remedy in respect thereof.°? Unless the political 
department has acted, however, the courts are not 
inclined to des troy the property rights of aliens in 
time of war,°®? and they are not required to give effect 
to a confiscatory mandate of a foreign | power. °* 
Where the question whether property owned by a 
corporation is enemy property subject to seizure 
turns on the status of the corporation, and no over- 
ruling principle of international law arises, the con- 
troversy is to be determined accorditig to municipal 
law.°® 

[§ 102] (b) In United States—aa. In General. 
In the United States, since the adoption of the fed- 
eral constitution, the sole power of authorizing con- 
fiscation of the enemy’s property has been vested in 
congress®* by a constitutional provision expressly 


38. Property subject to seizure see 
infra §§ 99-105 

39. The Benito Estenger, 20 S.Ct. 
489, 176 U.S. 568, 571, 44 L.Hd. 592. 

40. Taylor v. Jenkins, 24 Ark. 337, 
339, 88 Am.D. 773. 

41. In re Prize Cases, 2 Black. (U. 
Saocos elke id. 459 [quot The Benito 
Estenger, 20 S.Ct. 489, 176 U.S. 568, 
571, 44 L.Ed. S392), 

4z. In re Prize Cases, supra [quot 
The Benito Estenger, supra] 

Ase VOunes Va Us! S090 Uns: 395) 60; 
24 L.Ed. 992 [quot Juragua Iron Co. 
v. U. S., 29 S.Ct. 385, 212 U.S. 297, 306, 
53 L.Ed. 520]. 

44. Lamar v. Browne, 92 U.S. 187, 
194, 23 L.Ed. 650 [quot Juragua Iron 
(OO. We WE Sis PS) SACI RS, Ay ISB IE 
306, 53 L.Ed. 520]. 

45. Power of eminent domain dis- 
tinguished see Hminent Domain § 5. 


46. Hague Convention (1907), 
Laws and Customs of War on Land 
art 53, 2 Malloy Treaties, eic., between 
the U.-S. and Other Powers p 2290; 
U. S. vy. Tract of Land, 28 F.Cas.No. 
16,535, 1 Woods 475. 

47. Hague Convention (1907), 
Laws and Customs War on Land art 
56, 2 Malloy Treaties, etc., between 
the U. S. and Other Powers p 2290. 

48. Sabariego v. Maverick, 8 S.Ct. 
461, 124 U.S. 261, 31 L.Ed. 480; Brown 
wi. S.,/8 Cranch 110; 3 L:d..504 [rey 
8 F.Cas.No. 4,479, 1 Gall. 563]; Ware 
Veaebivtonseo, DWallaGU2S 199. 2s mi: 
L.Ed. 568; Britton v. Butler, 4 F.Cas. 
No. 1,903, 9 Blatehf. 456; U. S. v 
One Thousand Seven Hundred and 
Fifty-six Shares of Capital Stock, 27 
HEGas No: 15,9615) Blatchf.. 2315 5 Uz 
S. v. Stevenson, 27 F.Cas.No. 16,396, 
3 Ben. 119; Wagner v. The Juanita, 
28 F.Cas.No. 17,039, Newb.Adm. 352; 
Hawkins v. Nelson, 91 Am.D. 492, 40 
Ala. 553; Neel’s Ex’r y. Noland’s 
Heirs, 179 S.W. 4380, 166 Ky. 455, 466 
[quot Cye]; Norris v. Doniphan, 4 
Metc. (Ky.) 385; Robinson v. Pinnell, 
% Ky.Op. 374. 

[a] There is no general right to 
forfeit enemy goods.—The Palm 


Branch, [1919] A.C. 272. 


[b] Immovable property of an en- 
emy citizen or subject, such as lands 
and houses within the territory of 
the other belligerent state, is not con- 


abe 2 Halleck Int. L. (4th ed) 
pws. 
[c] Prohibition does not apply to 


civil warfare.—Terrazas v. Holmes, 
(Civ.App.) 225 S.W. 848 [aff 275 S.W. 
302. ehexen oils 


[d] “In former times the right to 
confiscate debts was admitted as a 
doctrine of public law of the na- 
tions.” Fritz Schultz, Jr., Co., Ine: v. 


Raimes & Co., 164 N.Y.S. "454, Esse ON) 
Misc. 626. 

49. Ribas y Hijo v. U: S., 24 S.Ct. 
727, 194 U.S. 315, 48 L.Ed. 994; Gal- 
lego, Messa, & Co. v. U.'S., 43 Ct.Cl. 
444; Nephews v. 'U. S., 48 Ct.Cl. 430; 
Tyson v. Rogers, 33 Ga. 473; Fergu- 


son v. Loar, 5 Bush (Ky.) 689. 


[a]. Recognition by courts.—Con- 
fiscation by military authorities 
should only be recognized by the 
courts when the property is seized 
and utilized for military purposes 
Eee Angulo, (Tex.Civ.App.) 236 


Rn uaa, of citizen see infra §§ 62, 


50. Hague Convention (1907), 
Laws and Customs of War on Land 
art 56, 2 Malloy Treaties, etc., between 
the U. S. and Other Powers p 2290. 


51... -Corbetp.v.. INQVtE” LO Wall. lie 
S.) 464, 19 L.Ed. 976 [aff 18 Gratt. (59 
Va.) 624]; Wagner v. The Juanita, 
28 F.Cas.No. 17,039, Newb.Adm. 352; 
Neel’s Ex’r v. Noland’s Heirs, 179 S. 
W. 4380, 166 Ky. 455, 466 [quot Cyc]; 
Norris v. Doniphan, 4 Mete. (Ky.) 
385; Wallace v. Hewitt, 20 U.C.Q.B. 
(Ont.) 87. 


[a] French government had the 
right, during the World War, “to en- 
act statutes and promulgate decrees 
taking possession of the property in 
France of citizens of an enemy na- 
tion.” Frenkel & Co. v. L’Urbaine 
Fire Ins. Co. of Paris, France, 233 N. 
Y.S. 206, 211, 225 App.Div. 332 [mod 


on other grounds 167 N.E. 430, 251 
N.Y. 243, 65 A.L.R. 1490]. 

[b] Shares or certificates of cor- 
porate stock owned by an enemy may 
be made subject to such laws. Miller 
v. Kaliwerke Aschersleben Aktien- 
Gesellschaft, 283 F. 746 [Laff sub nom. 
Garvan vy. Certain Shares of Interna- 
tional Agr. Corporation in Name of 
Winter and Von Metzsch, 276 F. 206]; 
Pilger v. U. S. Steel Corporation, 141 


A. 137, 102 N.J.bq.. 506: 
[ec] Debts.—“‘The claim of the 
right to confiscate debts con- 


tracted by individuals in time of 
peace and which remain due to sub- 
jects of the enemy at the declaration 
of war rests upon the broad princi- 
ple that war gives to the sovereign or 
state full right to take the persons 
and confiscate the property of the 
enemy wherever found, and that, 
while modern policy is more humane 
and wise in respect to mitigation of 
this rigid rule than was that of the 
ancients, yet this can only affect the 
exercise of the right and does not 
impair ~ they right > sitselt” Fritz 
Schultz, Jr., Co., Inc. v. Raimes & Co., 
164 N.Y.S. 454, 455, 99 Misc. 626. 

52. Chemische Fabrik von Heyden 
Aktiengesellschaft v. Tait, 58 F.(2d) 
814 [aff 64 F.(2d) 295]. 


53. Breuer v. Beery, 189 N.W. 717, 
194 Iowa 2438. 
54. Frenkel & Co. v. L’Urbaine 


Fire Ins. Co. of Paris, France, 167 N. 
E430, Zid INGE 243. 


{a] Public policy.—It is doubtful 
whether the public policy of the 
United States favors the extension of 
aid, several years after the termina- 
tion of a war and after it has enacted 
legislation for the settlement of war 
claims, to a foreign government while 
virtually attempting to seize alleged 
enemy owned property in this country 
under its war legislation. Suther- 
land v. Behn, Meyer & Co., 59 App. 
DiCae3 8. 83 F.(2a) 643 [cert den 50 
S.Ct. 38, 280 'U.S. 589, 74 L.Ed. 638]. 


55. The Poona, 59 Sol.J. 511. 


56. In re Miller, 281 F. 764 esis 
dism 43 S.Ct. 519, 262 U.S. 760,67 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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empowering it to declare war and make rules con- 
cerning captures on land and water.®7 
constitutional prohibition of,°S or restriction on,°® 
the power of congress in this respect; 
tent to which it will exercise the power during any 
particular war is a matter of policy to be determined 
Congress has the power to authorize the 
seizure or taking possession of enemy owned prop- 
erty,®! or even of property believed or supposed to 
be enemy owned, if adequate provision is made for 
the return of the property or its proceeds and the 
increment thereof in case of mistake.°? 


Prior to the adoption of the federal 
constitution, the several states, subject to restrictions 
in their own constitutions,®°* possessed the power to 
and such laws directed 


by it.6° 


State laws. 


pass confiscation laws ;°4 


Ed. 1220]; Britton v. Butler, 4 F.Cas. 
No. 1,903, 9 Blatchf. 456; Neel’s Ex’r 
v. Noland’s Heirs, 179 S.-W. 430, 166 
Ky. 455, 467 [quot Cyc]. 


fa] Act of congress (1) is neces- 
sary.) Brown v.'U... Ss) 8. Cranch..(U. 
S.) 110, 3 L.Ed. 504; U. S. v. Chemical 


Foundation, 294 F. 300 [Laff 5 F.(2d) 
191 (mod on other grounds 47 S.Ct. 
Dee So ol ced tele Gee Stile 12) cA 
declaration of war is not such an act. 
U. S. v. Chemical Foundation, supra. 
Constitutionality of particular leg- 
islation see infra § 103 et seq. 


Visi as. 1Constarnt [esis ell ii. 


58. ‘'U. S. v. Chemical Foundation, 
Die ies. ee 47 SoC te S01), Nl LS) 12a 
[mod 5 F.(2d) 191 (aff 294 F. 300)]; 
Klein y. Palmer, 18 F.(2d) 932. 


59. U. S. v. Chemical Foundation, 
294 F. 300 [aff 5 F.(2d) 191 (mod on 
other grounds 47 S.Ct. 1, 272 U.S. 1, 
16a roel Bes Ps (oes ire IBY 


Due process of law see Constitu- 
tional Law § 1036. 


6. U. S. v. Chemical Foundation, 
294 F. 300 [aff 5 F.(2a) 191 (mod on 
other grounds 47 S.Ct. 1, 272 U.S. 1, 
71 L.Ed. 131)]; Biesantz v. Supreme 
Council of Royal Arcanum, 175 N.Y. 
S. 46, 106 Misc. 545. 


{a] Confiscation of debts.—It is 
purely a discretionary matter with 
congress whether to confiscate debts, 
contracted by our citizens and due to 
the enemy, by a special enactment for 
that purpose. Fritz Schultz, Jr., Co. 
v. Raimes & Co., 164 N.Y.S. 454, 99 


Misc. 626 [aff 166 N.Y.S. 567, 100 
Mise. 697]. 
[b] Complete confiscation or less 


onerous condition.—Congress has the 
undoubted right to confiscate enemy 
property completely or to impose any 
condition less onerous as it sees fit. 
Chemische Fabrik von Heyden, Ak- 
tiengesellschaft v. Tait, 64 F.(2d) 295 
[aff 58 F.(2d) 814]. 


61. Hamburg-American Line Ter- 
minal cc lNay.Cofv. Us S35 217 Ws: 
138, 48 S.Ct. 470, 72 L.Ed. 822 [rev 
59 Ct.Cl. 461]; In re Miller, 281 F. 
764 [appeal dism 43 S.Ct. 519, 262 U.S. 
760, 67 L.Ed. 1220]; Fischer v. Palm- 
er, 259 EF. 355; Streb v. Chatham & 
Phenix Nat. Bank of the City of New 
York, 178 N.Y.S. 309, 108 Mise. 368. 


[a] Choses in action, as well as 
tangible property, are within the ap- 
plication of the rule. Streb v. Chat- 
ham & Phenix Nat. Bank of the City 


of New York, 178 N.Y.S. 369; 108 
Misc. 368. 
[b] Seizure either in pais or 


through help of court can be author- 
ized by congress. Central Trust Co. 
of New York v. Garvan, 41 S.Ct. 214, 
254 U.S. 554, 65 L.Hd. 403 [aff 265 
F. 477 and 265 F. 481]. 
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There is no 
and the ex- 


legislation.®* 


United 


Vessels see infra § 129. 


62. Henkels v. Sutherland, 46 S. 
Ci eo24 va Zilhl WS ge S, Oy dd 9.53 
[rev 4 F.(2d) 988 (aff 298 F. 947)]; 
Stoehr v. Wallace, 41 S.Ct. 293, 255 
UESaaco) popula 6047 .hatt = 269 | BY 
827]; Central Union Trust Co. of New 
York v. Garvan, 41 S.Ct. 214, 254 U.S. 
454, 65 L.Wd. 403 [aff 265 F. 477 and 
265 F. 481]; Koppel Industrial Car 
& Equipment Co. v. Orenstein & Kop- 
pel Aktiengesellschaft, 289 EF. 446. 


Return of property or proceeds see 
apy SS Were 117: 
Cooper v. Telfair, 
Ss.) 14, 1 L.Ed. 721. 


4 Dall. (U. 


64. See cases infra note 65. 
65. U.S.—Higginson v. Mein, 4 
Cranch -415, 2 L.Ed. 664; Cooper: v. 


Telfair, 4 Dall. 14, 1 L.Ed. 721; Ware 
Ve Hyltonies Dally yo. held... 5638 
Beach v. Woodhull, 2 F.Cas.No. 1,- 
154, Pet.C.C. 2; Delancey v. McKeen, 
%PCCAS ING. =o) 49. 2) Wash Cle 354" 
Hamilton v. Eaton, 11 F.Cas.No. 5,- 
980, 1 Hughes 249; Hylton v. Brown, 
12 F.Cas.No. 6,982, 1 Wash.C.C. 343; 
Kemp v. Kennedy, 14 F.Cas.No. 7,- 
686, Pet.C.C. 30° [aff'5°Cranch 1738, 3 
L.Ed. 70]. 

Conn.—Beckman _ v. Tomlinson, 
aERY, 291; Baldwin v. Kellogg, 1 Day 


Md.—Hutchings v. Talbot, 3 Harr. 
&J. 378; Allen v. Stewart, 2 Harr.&J. 
258 note; Hall v. Gittings’ Lessee, 2 
Harr.&J. 112; Owings v. Norwood’s 
Lessee, 2 Harr.&J. 96 [error dism 5 
Cranch.@Urs) 344, 13 wii bds. 120). 


Mass.—Gilbert v. Bell, 15 Mass. 44; 
McNeil v. Bright, 4 Mass. 282; Cutts 
v. Com., 2 Mass. 284; Martin v. Com., 
1 Mass. 347. 


N.H.—Thompson v. Carr, 5 N.H. 
510; Atherton v. Johnson, 2 N.H. 31. 


N.J.—Denn ex dem Hinchman v. 
Clark, 1 -N.J.Law 340; Dunham vy. 
Drake, 1 N.J.Law 315; Denn ex dem 
Boyd v. Banta, 1 N.J.Law 266; Denn 
ex dem Chews v. Sparks, 1 N.J.Law 
56,. 1, Am. D.. 188. 


N.Y.—Hogle v. Stewart, 


8 Johns. 


104; Jackson v. Catlin, 2 Johns. 248, 
8 Am.D. 415 [aff 8 Johns. 520]; Jack- 
son v. Snyder, 1 Johns. 520; Seaman 
v. Miller, 1 Johns. 148; Jackson v. 
Sands, 2 Johns.Cas. 267; Sleght v. 
Kane, 2 Johns.Cas. 236; Jackson v. 
Prevost, 2 Cai.Cas. 164; Brown v. 
Mitchell, Col.&C.Cas. 88, Col.Cas. 84. 


N.C.—McPhaul’s Heirs v. Gilchrist, 
29 N.C. 169; Campbell’s Heirs v. Mc- 
Arthur, 4 N.C. 552; ‘University v. 
Rice, 1 N.C. 610; Marshall v. Love- 
lass, 1 N.C. 412; Faris v. Simpson, 1 
N.C.. 381; Cunningham v. Michael, 1 
NiCr 298% 


Pa.—Ash v. Ashton, 3 Watts&S. 
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principally at tories in the Revolution were passed 
and enforced in a number of the states.°° 
adoption of the federal constitution, the power of the 
federal government to seize enemy owned property 
is not dependent on, or affected or limited by, state 
While, under the laws of some states, 
an enemy may take property by devise, bequest, or 
descent,°* money or property due from such a source 
will not be immediately turned over but will be held 
for him by the executor or administrator until the 
termination of the war,®*® subject, in the meantime, 
to a demand for its possession by an officer of the 
States entitled to receive it.°® 


[§ 103] bb. Civil War Legislation.’° 
tion acts passed by congress during the Civil War 


Sinee the 


Confisea- 


510; Bagley v. Wallace, 16 Serg.&R. 
245; Maclay’s Lessee v. Work, 5 Binn. 
154; Conyngham v. Com., 3 Yeates 
471; Bare’s Ex’rs y. Rhine, 2 Yeates 
286; Roe v. Davis; 1. Yeates 332; 
Smith v. Crawford, 1 Yeates 287; 


Pemberton’s Lessee v. Hicks, 4 Dall. 
L63 ele Mae 78540 ids) 1 Binns Camp: 
v. Lockwood, 1 Dall. 393, 1 L.Ed. 192. 


S.C.—Collins v. Kincaid, 2 S.C.L. 
536%) Wells ‘vy. Martin, 20'S Csi. 205 
Mongin v. Baker, 1 S.C.L. 73; Wragg 
v. Comptroller-Gen., 2 S.C.Eq. 509; 
Reid vy. Smith, 1 S.C.Eq. 460. 

Va.—King v. Hanson, 4 Call (8 
Vay 209) 

Eng.—Wright v. Nutt, 3 Bros.Ch. 


326,) 1 EL BI 136, 29. Reprint 562.9 
Kempe v. Antill, 2 Bro.Ch. 11, 29 Re- 
print 6; Wright v. Simpson, 6 Ves.Jr. 
714, 31 Reprint 1272. 


66. Hicks v. Baltimore & O. R. 
Co., 10 F.(2d) 606; Columbia Brewing 
Co. v. Miller, 281 F. 289; Keppe!mann 
v. Palmer, 108 A. 432, 91 N.J.Haq. 67 
[rev 105 A. 140, 89 N.J.Eq. 390 (cert 
den 40 S.Ct. 392, 252 U.S. 581, 62 I: 
Ed. 727) 1]. 


67. Breuer v. Beery, 189 N.W. 717, 
194 Iowa 243; In re Kielsmark’s Will, 
177 N.W. 690, 188 Iowa 1378, 11 A.L. 
R. 156; In re Shafer’s Hstate, 209 N. 
W. 355, 50 S.D. 232 [adhered to 216 N. 
W. 948, 52 S.D. 182]. And see Ohlen- 
diek v. Schuler, 299 F. 182 [cert den 
45 S.Ct. 93, 266 U.S. 608, 69 L.Ed. 
465] (contract to make a will). 


[a] In New York (1) the statutes 
are construed to prevent an alien en- 
emy from taking real property by 
devise or inheritance. In re Roeck’s 
Estate, 195 N.Y.S. 505, 119 Misc. 190 
{aff 200 N.Y.S. 917]. See Techt v. 
Hughes, 128 N.E. 185, 229 N.Y. 222,11 
A.L.R. 166 [cert den 41 S.Ct. 14, 254 
U.S. 648, 65 L.Ed. 454] (recognizing 
the rule, but holding the case to be 
governed by a treaty). (2) They 
do not, however, prevent him from 
taking personal property by bequest 
or succession. In re Roeck’s Estate, 
supra (declining to follow Bradwell 
v. Weeks, 13 Johns. 1). 


68. In re Kielsmark’s Will, 177 N. 
W. 690, 188 Iowa 1378, 11 AGAR 156; 
In re Bang’s Estate, 167 N.Y.S. 256, 
101 Mise. 495. 


69. In re Roeck’s Estate, 195 N. 
Y.S. 505, 119 Misc. 190; In re Bang’s . 
Estate, 167 N.Y.S. 256, 101 Misc. 495; 
In re Grege’s Estate, 109 A. 777, 266 
Pa. 189 [cert den 40 S.Ct. 396, 252 1). 
S. 588, 64 L.Ed. 730]. 


70. Cross references: 
Judicial proceedings see infra § 107. 
Property: 

Holding of see infra § 114. 

Title to see infra § 111. 
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were constitutional,’ but they were not retroac- 
tive,*? and their operation was limited strictly to 
the persons and property enumerated.73 
ity of the government of the southern confederacy 
not being recognized,’ confiscation laws passed by 
the Confederate congress were void.7® 


[§ 104] cc. Trading with Enemy Act—(aa) In 
General. The Trading with the Enemy Act, enacted 
by congress during the World War, authorized the 
seizure of enemy owned property by an official known 
Both as original- 
ly enacted and as amended, the statute is constitu- 
tional,’* it being strictly a war measure’® and a valid 


as the alien property custodian.*® 


exercise of the war power.’® The 
act were not only to weaken enemy 


71. Semple v. U. S., 21 F.Cas.No. 
12,661, Chase 259; U. S. v. Republi- 
can Banner Officers, 27 F.Cas.No. 16,- 
148; Knceefel v. Williams, 30 Ind. 1. 
Contra Norris v. Doniphan, 4 Metc. 
(Ky.) 385 

72. Conrad v. Waples, 96 U.S. 279, 
24 L.Ed. 721. 


73. U.S. v. One Hundred and Fif- 
ty-Six Packages of Tea, 27 F.Cas.No. 
15,933; Burbank v. Conrad, 27 La.Ann. 
152 [aft 96 U.S. 291,24 LiBd. 731)); 
Thomas v. Hunter, 29 Md. 406; Ris- 
ley v. Phenix Bank, 38 ‘Am.R.. 421, 
83 N.Y. 318 [aff 4 S.Ct. 32270 bid SUS: 
2528 Tatd. 38741; Ellis v. Phenix 
Nat. Bank, 12 Daly “7.7 Taft’ 96) N.Y. 
630, 19 N.Y.Wkly.Dig. 183]. 


74. See cases infra note 75. 


75. U.S.—-Stevens v. Griffith, 4 S. 
Ct. 283, 131 U.S. 48, 28 L.Ed. 348; 
Williams v. Bruffy, 96 U.S. 176, 24 L. 
Ed. 716; Keppel v. Petersburg R. Co., 
14 WCas.No.' 7,722, Chase 167; Per- 
dicaries v. Charleston Gaslight Co., 
19° Ei@as. INo: 10,973; 1 Hughes 69 
[aff 96 U.S. 1938, 24 L.Ed. 654]; Perdi- 
caris v. Charleston Gaslight Co., 19 
F.Cas.No. 10,974, Chase 435. 


Ga.—Central R., etce., Co. v. Ward, 
37 Ga. 515. 

N.Y.—Allen vy. Bridgers, 52 Barb. 
604. 


N.C.— Justice v. Hamilton, 67 N.C. 
ii VWard Vv. Srandt,.ooh IN. Oia dl. 


Tex.—Simpson v. Foster, 46 Tex. 
618; Vance & Bro. v. Burtis, 39 Tex. 
88; Luter v. Hunter, 30 Tex. 688, 98 
Am.D. 494; Mayfield v. Musquez’s 
Heirs, 1 Tex.Unrep.Cas. 2 


76. USCA tit 50 appendix. 


77. 'U. S. v. Chemical Foundation, 
294 F. 300 [aff 5 F.(2d) 191 (mod on 
other erounds 47° S:Ct. 1,272 U;,S. 1, 
71 L.Ed. 131)]; Koppel Industrial Car 
& Equipment Co. v. Orenstein & Kop- 

el Aktiengesellschaft, 289 F. 446; 

ahn v. Garvan, 263 F. 909; Salaman- 
dra Ins. Co. v. New York Life Ins. & 
Trust Co., 254 F. 852; Commonwealth 
v. Van Zedtwitz, 215 Ky. 413, 285 S.W. 
224 [cert den 47 S.Ct. 2438, 273 U.S, 
735, 71 L.Ed. 866]. 


Constitutionality of particular pro- 
visions see infra §§ 108, 115, 118. 


78. Stoehr v. Wallace, 41 S.Ct. 293, 
255°U.S. 239, 65 L.Ed. 604 [aff 269 F. 
827]; Streb v. Chatham & Phenix Nat. 
Bank of the City of New York, 178 N. 
Y.S. 309, 108 Misc. 368. 


79. Fischer v. Palmer, 259 F. 355. 


80. U.S. v. Chemical Foundation, 
AIRS Cie, vate Weso mh lea, Hae iS 
[mod 5 F.(2d) 191 (aff 294 F. 300)]; 
Miller v. Robertson, 45 S.Ct. 73, 266 
U.S. 243, 69 L.Ed. 265; Banco Mexi- 
cano de Commercio e Industria vy. 
Deutsche Bank, 53 App.D.C. 266, 289 


WAR 


The legal- 


purposes of the 
countries by de- 


F. 924 [aff 44 S.Ct. 209, 263 U.S. 591, 
68 L.Ed. 465]. 


[a] “Original purpose of the Trad- 
ing with the Enemy Act was to crip- 
ple Germany and Austria-Hungary, 
and to deprive them as far as pos- 
sible of the money and means to 
carry on the war.’’ Banco Mexicano 
de Commercio e Industria v. Deutsche 
Bank, 53 App.D.C. 266, 289 F. 924, 927 
[aff 44 S'Cty 209, 263° U.S. 591, 68 I. 
Ed. 465]. 

[b] Primary purpose of the act 
“was to prevent the transmission of 
money or property from this country 
into enemy countries, where it would 
serve to increase the resources of 
the enemy.” Swiss Nat. Ins. Co. v. 
Miller, 53 App.D.C. 173, 289 F. 571 [aff 


LUS SHOS PBR 2G MOS Ay ABAD 
504]. 
{c] “Fundamental purpose of the 


act was to prevent the enemy from 
having the advantage of such re- 
sources as might be susceptible of 
capture under the act.’ American 
Exchange Nat. Bank vy. Palmer, 256 
F. 680, 685. 


2 . Chemical Foundation, 
47 S.Ct. IF 2720 U.S dat Cle daskiday wen 
[mod 5 F.(2d) 191 (aft 294 F. 300)]. 
Contra American Exch. Nat. Bank v. 
Palmer, 256 F. 680. 


82. U. S. v. Chemical Foundation, 
LMP Cnc lo Aira Os dla me bri ats ee ales 
[mod 5 F.(2d) 191 (aff 294 F. 300)]; 
Isenberg y. Sherman, 298 P. 1004, 299 
P. 528, 212 Cal. 454 [motion den 7 
P.(2d) 1006, 214 Cal. 722 (cert den 52 
S.Ct. 501, 286 U.S. 547, 76 L.Ed. 
1283)]. And see Keppelman y. Kep- 
pelman, (N.J.) 103 A. 27, 28 (“the act 
of Congress must be construed in the 
light of two purposes: (1) To abso- 
lutely prevent any act which would 
result in a detriment to the United 
States in the progress of the war; 
and (2) not to permit or compel any 
act which would result in an injury to 
an individual alien enemy, which act 
would in no wise benefit the United 
States in the progress of the war’). 
Compare Wirtele v. Grand Lodge, A. 
O. U. W., 196 N.W. 510, 111 Neb. 302 
(the powers conferred by the statute 
on the alien property custodian are to 
be strictly construed). 


[a] Amendment held not intended 
to abandon elementary purposes of 
the act. Swiss Nat. Ins. Co. v. Mil- 
ler, 532 App: D:C. 173,289 Hob Te [aft 
aye: 213, 267 U.S. 42, 69 L.Ed. 
5 5 


83. Commercial Trust Co. v. Mil- 
ler, 43 S.Ct. 486, 262 U.S. 51, 67 L.Ed. 
858; Munich Reinsurance Co, y. First 
Reinsurance Co. of Hartford, 6 F. 
(2d) 742 [aff 300 F. 345 (appeal dism 
47 S.Ct. 458, 273 U.S. 666, 71 L.Ed. 
830)]; Clemens v. Perry, (Tex: 


[§§ 103-105 


priving their supporters of their properties,®® but 
also to promote production in the United States of 
things useful for the effective prosecution of the 
war;°! and it should be liberally construed to give 
effect to these purposes.*? 
congress declaring the state of war at an end and ~ 
the president’s peace proclamation did not repeal or 
terminate the statute,8* invalidate demands or sei- 
zures previously made by the alien property custo- 
dian,** or prevent him from Csecn tate 

rights incident to such demands or seizures,®° but 
they did preclude him from making subsequent de- 
mands or seizures.®°® 


[§ 105] (bb) Application. 
ship was such as to be within the statute,®* the prop- 


The Joint Resolution of 


enforcing 


Provided its owner- 


Commn.App.) 51 S.W.(2d) 267 [rev 
(Civ.App.) 29 S.W.(2d) 529]. 

[a] Statute was in force after Ar- 
mistice and the cessation of actual 
hostilities. Commercial Trust Co. v. 
Miller, 48 S.Ct. 486, 262 U.S. 51, 67 L. 
Ed. 858; Munich Reinsurance Co. v. 
First Reinsurance Co. of Hartford, 6 
F.(2d) 742 [aff 300 F. 345 (appeal 
dism 47 S.Ct. 458, 273 U.S. 666, 71 L. 
Ed. 830)]; In re Garvan, 270 F. 1002; 
In re Bosse’s Estate, 200 P. 412, 185 
Cal. 666. 

84 Application of Miller, 288 F. 
760; In re Bendit’s Will, 214 App.Div. 
446, 212 N.Y.S. 526 [mod 209 N.Y.S. 
682, 124 Misc. 697]. 


85. Hicks v. Baltimore & O. R. Co., 
10 F.(2d) 606; In re People by Beha, 
247 N.Y.S. 160, 231 App.Div. 303 [rev 
on other grounds 176 N.E. 133, 256 
N.Y. 177 (rearg den 177 N.E. 191, 256 
N.Y. 680 [cert den 52 S.Ct. 140, 284 
U.S. 678, 76 L.Ed. 573])]. 


sé. In re Sutherland, 23 F.(2d) 
595 [mod 21 F.(2d) 667]; U.S. Trust 
Co. of New York v. Hicks, 16 F.(2d) 
286; Sutherland v. Guaranty Trust 
Co. of New York, 11 F.(2d) 696; 
Matheson y. Hicks, 10 F.(2d) 872. 


87. See cases infra this note. 


[a] There was sufficient ownership 
to warrant seizure where the property 
was owned by: (1) A German na- 
tional, whether resident or nonresi- 
dent. Klein v. Palmer, 18 F.(2d) 932. 
(2) A German subject who entered 
the German army. Von Schwerdtner 
v. Piper, 23 F.(2d) 862. (3) An ene- 
my who failed to make a valid gift, 
sale, or transfer of it. Stohr v. Wal- 
lace, 269 F. 827 [aff 41 S.Ct. 293, 255 
U.S. 239, 65 L.Ed. 604]; Schrijver v. 
Sutherland, 57 App.D.C. 214, 19 F.(2da) 
688 [cert den 48 S.Ct. 84, 275 U.S. 546, 
72 L.Ed. 418]; Lust v. Miller, 55 App. 
D.C. 217, 4 F.(2d) 293. (4) A natur- 
alized citizen residing in Germany. 
Miller y. Paul, 237 Ill.App. 166. (5) 
A Swiss corporation which was en- 
gaged in business in Germany. Swiss 
Nat. Ins. Co. v. Miller, 53 App.D.C. 
173, 289 Be SUL fate 45 -S:Ct, 213067 
U.S. 42, 69 L.Ed. 504]. (6) German 
citizens who were members of a Phil- 
ippine partnership. Froelich & Kutt- 
ner of Manila, P. I. v. Sutherland, 57 
App.D.C. 294, 22 F.(2d) 870. 


{[b] There was insufficient owner- 
ship to warrant capture, seizure, or 
taking possession where the property 
was owned by: (1) An American 
citizen absolutely, was not owing to, 
or held in trust for, an enemy, and 
an enemy had no present or existing 
interest therein. Miller v. Herzfeld, 
4 F.(2d) 355; Simon v. Miller, 298 EF. 
520; Schall v. Miller, 287 F. 502. See 
Stoehr v. Miller, 296 F. 414 (where a 
conditional declaration of trust ney- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 105-107] 


erty which was subject to seizure under the Trading 
with the Hnemy Act included every kind of property, 
Equitable as well as legal 
Particular property or 
interests held to be within the statute included 
vested legacy,®® a contingent or expectant estate in 
remainder,®! an award of compensation for death,°? 
a fund held by an American national for the benefit 
of an alien enemy,°* the interest of a beneficiary in 
a trust,°* an interest in commissions,®® a debt,®® 
corporate stock,®* a trade-mark,®® a patent, 99 and ac- 
An option to purchase did 
not constitute property within the statute.? 


tangible or intangible.*§ 
interests were included.®® 


erued royalties ‘thereon.? 


[§ 106] 2. Acts and Proceedings Preliminary to, 
Constituting, or in Enforcement of—a. In General. 


er became operative and was renounc- 
ed by the enemy beneficiary). (2) 
An American or neutral citizen or cor- 
poration, by virtue of an absolute 
transfer, prior to the declaration of 
war, by a person who later became an 
enemy. Waldes v. Schall, 11 F.(2d) 
444 [aff 11 F.(2d) 453]; Stohr v. Wal- 
lace, 269 F. 827 [aff 41 S.Ct. 293) 255 
U.S. 239, 65 L.Ed. 604]; Mage v. Mil- 
ler, 54 App.D.C. 226, 296 EF. 973. 
A domestic or nonenemy corporation, 
even though part of the stockholders 
were enemies. Hamburg-American 
Line Terminal & Navigation Co. v. U. 
SAS S.Oty 4 0n Ae Sed Oye dey Le 
Ed. 822 [rev 59 Ct.Cl. 461]; Behn, Mey- 
er & Co. v. Miller, 45 S.Ct. 165, 266 U. 
S. 457, 69 L.Ed. 374 [rev 54 App.D.C. 
255, 296 F. 1002]. (4) <A resident 
wife of a German subject. Von 
Schwerdtner v. Piper, 23 F.(2d) 862. 
(5) A woman citizen who married a 
German subject after the conclusion 
of the war. Buddeberg v. Suther- 
land, 56 App.D.C. 367, 15 F.(2d) 605. 


88. Garvan v. Marconi Wireless 
Telegraph Co. of America, 275 F. 486. 

89. In re Isenberg’s Estate, 28 Ha- 
waii 590. 

90. Application of Miller, 288 F. 
760; In re Isenberg’s Estate, 28 Ha- 
waii 590. 

91. In re Bendheim’s Estate, 209 
N.Y.S. 141, 124 Misc. 424 [aff 209 N.Y. 
S. 794]. 

92. Maryland Casualty Co. v. Cha- 
mos, 263 S.W. 370, 203 Ky. 820. 


93. Second Russian Ins. Co. v. Mil- 
Ter, 45. S.Ct. 593, 268 U.S. 552, 69 LL. 
Ed. 1088 [aff 297 F. 404]. 


94 Farmers’ Loan & Trust Co. v. 
Hicks, 9 F.(2d) 848 [rev 298 F. 758 
and 2 F.(2a) 493 (cert den 46 S.Ct. 
120, 269 U.S. 583, 70 L.Ed. 424)]; 
Commercial Trust Co. of New Jersey 
v. Miller, 281 F. 804 [aff 275 F. 841 
(aff 43 S.Ct. 486, 262 U.S. 51, 67 L.Ed. 
858)]; Inre Miller, 2381 FE. 164 [appeal 
dism; 48° S.Ct.-519, 262. U.S: 760, 67 
L.Ed. 1220]; Garvan v. %20,000 Bonds, 
265 EF. 477 [aff 41 S.Ct. 214, 254 U.S. 
554, 65 L.Ed. 403]; Kahn v. Garvan, 
263 EF. 909; In re Isenberg’ s Estate, 28 
Hawaii 590; Keppelmann v. Palmer, 
108 A. 432, 91 N.J.Eq. 67 [rev 105 A. 
140, 89 N.J.Eq. 390 (cert den 40 S.Ct. 
392, 252 U.S. 581, 62 L.Ed. 727).]; In re 
Schaefer's Estate, 182 N.Y.S. 732, 112 
Misc. 308. 


95. Mutzenbecher v. Ballard, 16 F. 
(2d) 173 Laff 16 F.(2d) 174 (cert den 
TNS: Ctr oil, 27384..0.S. 766,971 Ed: 
881) ]. 

96. Camp v. Miller, 286 F. 525 [aff 
280 EF. 520); American Exch. Nat. 
Bank v. Garvan, 273 F. 43 [aff 43 
S.Ct. 165, 260 U.S. 706, 67 L.Ed. 474]; 
Kohn v. Jacob & Josef Kohn, 264 F. 
253. But see Simon v. Miller, 298 F. 
520 (the language of the statute 


WAR 


revenue cases." 


must be confined to debts whose va- 
lidity and extent the debtor acknowl- 
edges); American Exch. Nat. Bank 
v. Palmer, 256 F. 680 (holding other- 
wise as to a bank deposit). 

[a] Unpaid accrued interest.— 
Miller v. Paul, 237 I1l.App. 166. 

97. Miller v. Kaliwerke Aschers- 
leben Aktien-Gesellschaft, 283 F. 746 
[aff sub nom. Garvan v. Certain 
Shares of International Agr. Corpo- 
ration in Name of Winter and Von 
Metzsch, 276 FE. 206]; Miller v. 
Schutte, 52 App.D.C. 359, 287 F. 604. 


98. Mulhens & Kropff v. Ferd 
Muelhens, Inc., 38 F.(2d) 287 [rev 
on other grounds 43 F.(2d) 9387 (mo- 
tion den 48 F.(2d) 206 [cert den 51 
S.Ct. 84, 282 U.S. 881, 75 L.Ed. 777])]. 


99. Chemical Foundation v. E. I. 
Du Pont de Nemours & Co., 29 F. 
(2d) 597 [aff 39 F.(2d) 366 (cert gr 
51 S.Ct. °25,. 282 U.S. 819; 75 L.Ed: 732, 
and afl SUS Cts 4038) 28 3eUas.0 Loe) 75 
L.Ed. 919)]. 


1. Chemical Foundation v. BE. I. Du 
Pont de Nemours & Co., supra. 


: 2. Matheson y. Hicks, 10 F.(2d) 
72. 


3. See supra § 101. 


4.- Brown v. OU. S.,.8 Cranch: 110,73 
L.Ed. 504 [rev 8 F.Cas.No. 4,479, 1 
Gaal Gale PLitZ, “Sen ULs,. It. won. Ve 
Raimes & Co., 164 N.Y.S. 454, 99 Misc. 
626 [aff 166 N.Y.S. 567, 100 Misc. 697]. 


[a] Declaration (1) of war does 
not, ipso facto, work a ‘confiscation 
of property of alien enemies within 
the territory of the belligerent pow- 
er, Brown) Vv. Us 8. o7cranch P10NeS 
L.Ed. 504 [rev 8 F.Cas.No. 4,479, 1 
Gall. 563]; Breuer v. Beery, 189 N.W. 
717, 194 Iowa 2438. (2) Confiscation of 
a debt due to an enemy national is 
not consummated by mere declara- 
tion. Frenkel & Co. v. L’Urbaine Fire 
Ins. Co. of Paris, France, 167 N.E. 
430, 251) NYS 243, 65 A.L.R. 1490. 


5. Stoehr v. Wallace, 41 S.Ct. 293, 
ee U.S. 239, 65 L.Ed. 604 [aff 269 F. 

Mas 

Congressional power to authorize 
seizure of property believed to be 
enemy owned generally see supra § 
102. 


Executive determination of enemy 
ownership see infra § 108. 

Return of property see infra §§ 116, 
ne Bia 


6 Pike v. Wassell, 94 U.S. 711, 24 
L.Ed. 307; Brown vy. Kennedy, 15 
Wall. (U.S.) 591, 21 L.Ed. 193; Tyler 
v. Defrees, 11 Wall. (U.S.) 331, 20 
L.Ed. 161; Pelham v. Rose, 9 Wall. 
Ee 103, 19 L.Ed. 602; Morris v. 

See Wall. (U.S.) 578, 19 L.Ed. 
ot Bragg v. Lorio, 4 F.Cas.No. 1,- 


800, Woods 209; U. ’S. v. One Thou- 
sand Seven Hundred and Fifty-six 
Shares of Capital Stock, 27 F.Cas.No. 


While war gives the right to confiscate,® 
itself confiscate* the property or debts of the ene- 
my. Congress, in time of war, may authorize and 
provide for the seizure and sequestration, through 
executive channels, of property believed to be enemy 
owned, without any previous judicial determination 
of such enemy ownership, if adequate provision is 
made for a return in ease of mistake.® 


[§ 107] b. Under Civil War Legislation. 
federal legislation enacted during the Civil War, 
a forfeiture was to be effected only on a seizure of 
the property® and by judicial proceedings of the 
same general nature as proceedings in admiralty or 
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it does not 


Under 


Pardon or amnesty extended to the owner of the 


15,961, 5 Blatchf. 231; U.S. v. Ste- 
venson, 27 F.Cas.No. 16,396, 3 Ben. 
119; Snow v. Grace, 29 Ark. 131; 
Mason v. Tuttle, 75 Va. 105; Fairfax 


v. Alexandria, 28 Gratt. (69 Va.) 16 
[aff 95 U.S. 774, 24 L.Ed. 583). 


7 U.S.—Duvall v. U. S., 14 S.Ct. 
1162, 154 U.S. 548, 18 L.Ed. 252: Phe- 
nix Bank v. Risley, 4 S.Ct. 322, eee 
US. 125, 28 L.Ed. 374; Burbank v. 
Semmes, 99 U.S. 138, 25 L.Ed. 315 [aff 
28 La.Ann. 694]; New York L. Ins. 
Co. v. Statham, 93.U.S. 24, 23 L.Ed. 
789; The Confiscation Cases, 20 Wall. 
92, 22 L.Ed. 320 [rev 6 F.Cas.No. 3,- 
097, 1 Woods 221]; U.S. v. Huckabee, 
16 Wall. 414, 21 L.Ed. 457; McVeigh 
v. U. S., 11 Wall. 259, 20 L.Ed. 80; Ex 
p. Graham, 10 Wall. 541, 19 L.Ed. 
981; ‘Morris’ ‘Cotton, 8 Wall 4507, 
19 L.Ed. 481.3; Morris v. U. Si, 7 Wall. 
578, 19 L.Ed. 281: Union Ins. Co. v. 
U. S., 6 Wall. 759, 18 Ed. 879300. 
S. v. The Reform, 3 Wall. 617, 18 L. 
Ed. 105; Britton v. Butler, 4 F.Cas. 
No. 1,903, 9 Blatchf. 456; Brown v: 
Hiatt, 4 F.Cas.No. 2,011, 1 Dill. 372 
[rev on other grounds 15 Wall. 177, 
21 L.Ed. 128]; Elgee’s Adm’r v. Lov- 
ell, 8 F.Cas.No. 4,344, Woolw. 102; 
The Sarah Starr, 21 F.Cas.No. 12; 352, 
Blatchf. Prize Cas. 69 {aff 1 F.Cas. 


No. 106, Blatchf. Prize Cas. 645]; 
Semple Vv.” Un Si, 215 P.Castnot 266d: 
Chase 259; U. "S. v. One Thousand 


Seven Hundred and Fifty-six Shares, 

at Fi Cas.No. 9 15,960b; Ui: v. One 

Thousand Seven Hundred and Fifty- 

six Shares of Capital Stock, 27 F. 

Cas.No. 15,961, 5 Blatchf. 231; UW. Se 

Reger Picayune, 27 F.Cas.No. 16,- 
a. 


Ark.—Snow v. Grace, 29 Ark. 131. 

Ind.—Knoefel v. Williams, 30 
Indi: 

Ky.—Neel’s Ex’r v. Noland’s Heirs, 
179 S.W. 430, 166 Ky. 455; Norris 
v. Doniphan, 4 Metce. 385. 


La.—Pasteur v. Lewis, 1 So. 307, 39 
La.Ann. 5. 
‘ rien cache v. Hunter, 29 Md. 
06. 


Mo.—Dobbins v. Hyde, 37 Mo. 114. 


N.Y.—Chapman v. Phenix Nat. 
pao 85 N.Y. 437 [rev 44 N.Y.Super. 
340, 5 Abb.N.C. 118]. 


Tenn.—Galbraith v. McFarland, 3 
Coldw. 267, 91 Am.D. 281. 


Va.—Hodgkin v. McVeigh, 10 S.E. 
1065, 86 Va. 751; Underwood vy. Mec- 
Veigh, 23 Gratt. (64 Va.) 409 [error 
eee 131 U.S. cxix, appendix, 21 L.Ed. 
oO . 

ARN ps--Corapberl v. State, 1 W.Va. 
165. 


{a] Claimant had right to hear. 
ing.—McVeigh v. U. S., 11 Wall. (U. 
S.) 259, 20 L.Ed. 80; Morris’ Cotton, 
8 Wall. (U.S.) 507, 19 L.Ed. 481; 
Confiscation Cases, 7 Wall. (U.S.) 
454,19 L.Ed. 196; Chapman v. Phoenix 
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property operated to prevent any decree of confisca- 
tion from being rendered thereafter,’ unless such 
proceedings were expressly excepted by the terms of 
the pardon,® but did not affect the validity of any 


decree already rendered.'° 


[§ 108] c. Under Trading with Enemy Act. 
id!? provisions of the Trading with the Enemy Aet 
and its amendments, together with Executive Orders 
promulgated thereunder, conferred authority on the 
alien property custodian, during the World War, to 
determine, after investigation, whether property was 
enemy owned,!? and, in the event of a determination 


Nat. Bank, 85 N.Y. 4387; Hodgkin v. 
McVeigh, 10 S.B. 1065, 86 Va. 751; 
Underwood v. McVeigh, 23 Gratt. (64 


iViaM woo ferrore dis Lote GUiSie exix- 
appendix, 21 L.Ed. 952]. 

8. Jenkins v. Collard, 12 S.Ct. 868, 
145 U.S. 546, 36 L.Ed. 812; URLS 
One Thousand Five Hundred Bales 
Of Cotton, 27 F.Cas.No: 15,957 [rev on 
other grounds 27 F.Cas.No. 15,958]; 
KenOrewiva On s.5) 10 Ct. Cle) Sou lathes: 
Us l4o) 24 tds 4425 13 Ct.Cl. 5174. 

9. Semmes v. U. S., 91 U.S. 21, 23 
L.Ed. 193. 

10. Jenkins v. Collard, 
868, 145 U.S. 546, 36 L.Hd. 812; New 
York Ei Ins: ‘Co, vo Statham, 93° U:S! 
24, 23 L.Ed. 789; Gay’s Gold, 13 Wall. 
(U.S.) 358, 20 L.Ed. 606. 

11. Sieleken-Schwarz v. American 
Factors, 60 F.(2a) 43 [cert den 53 8S. 
CEPT, .28 te U.S. 654, 17 iid 565]. 

12. In re Sutherland, 23 F.(2d) 595 
[mod 21 F.(2d) 667]; Garvan v. 
Commercial Trust Co. of New Jersey, 
275 F. 841 [aff 281 F. 804 (aff 43 S. 
Cte SO Ose. (Dilan Oi e858) 1G 
Garvan v. Marconi Wireless Tele- 
graph Co. of America, 275 F. 486; 
American Exch. Nat. Bank v. Garvan, 
Qe We A430 fatt 43S: 165, 260. Us: 
706, 67 L.Wd. 474]. 

[a] Administrative determination 
was prerequisite to seizure, whether 
actual or symbolical. Hunter v. Cen- 
tral Union Trust Co. of New York, 
a (20) 174. 


{b] Personal determination by 
president was not required. Stoehr 
v. Wallace, 41 S.Ct. 293, 255 U.S. 239, 
65 L.Ed. 604 Laff, 269) Ue. 827 75 In 
re Miller, 281 F. 764 [appeal dism 
“le (Shor, le), GH WESE WiOOs re siaarels 
1220]. 

[c] Determination based on re- 
port.— (1) Where a trust company re- 
ported to the alien property custodian 
that one of its clients was a resident 
of enemy territory, and that under a 
trust agreement she had a right to 
demand of the trust company that 
certain moneys and securities held by 
it be turned over to her, the alien 
property custodian could justly de- 
termine that the properties were held 
for an enemy on that report alone. 
Garvan v. Commercial Trust Co. of 
New Jersey, 275 F. 841 [aff 281 F. 
S04) (ati 43 S.Ct.. 486,262 U.S. 51, 67 
L.Ed. 858)]. (2) Reports generally 
see infra text and notes 28, 29. 


[d] Facts held to show valid de- 
termination.—Isenberg v. Sherman, 
298 P. 1004, 299 P. 528, 212 Cal. 454 
{motion den 7 P.(2d) 1006, 214 Cal. 
722 (cert den 562 S.Ct. 501, 286 U.S. 
547, 76 L.Ed. 1283)]. 


13. In re Sutherland, 23 F.(2d) 595 
[mod 21 F.(2d) 667]; Kohn v. Jacob 
& Josef Kohn, 264 F. 253. 

[a] Demand was essential pre- 
requisite to proceeding to compel pay- 
ment of money owed or held to the 
credit of an enemy alien. Suther- 


« 


120s Ct 


WAR 


bring an action 


to possession.!4 


[§§ 107-108 


in the affirmative, to demand the property'* and 


or proceeding in a federal district 


court to enforce the demand and reduce the property 


The demand itself operated as an 


immediate seizure,‘° entitling the alien property cus- 


Val- 


property?? and 


land v. Guaranty Trust Co. of New 
York, 11 F.(2d) 696. 

[b] Demand was presumed where 
a decree ordered distribution to the 
alien property custodian. In re 
Bosse’s Estate, 200 P. 412, 185 Cal. 
666. 

[e] Demand on executors.—The 
executors of an estate were the prop- 
er parties on whom the alien property 
custodian should make demand in 
order to seize the rights of alien ene- 
mies in debts due to the estate and 


installments of interest on such 
ee ee Application of Miller, 288 F. 
760. 

[d] Demands held _ sufficient.— 


O. R. Co. v. Sutherland, 
18: (2d) 5603 Kahn’ v.. Garvan, 763 
I. 909; Isenberg v. Sherman, 298 P. 
1004, 299 P. 528, 212 Cal. 454 [motion 
den 7 P.(2d) 1006, 214 Cal. 722 (cert 
den 52 S.Ct. 501, 286 U.S. 547, 76 L.Ed. 
1283)]; In re Isenberg’s, Estate, 28 
Hawaii 590; Miller v. autenburg, 
205 N.Y.S. 214, 209 App.Div. 608 [aff 
P45 SNE. 90% 239 INL w327: 


fe] Demand was insufficient (1) 
where it was made on a trustee after 
he had surrendered the corpus of the 
trust estate and been divested of title 
thereto. Isenberg v. Trent Trust Co., 
26 F.(2d) 609 [aff 31 F.(2d) 553 (cert 
den 49 S:Ct. 479, 279 U.S. 862, 73 LL. 
Ha. 1001)]. (2) An alleged demand 
which contained no determination 
that any particular owner or indi- 
vidual was an enemy and did not de- 
termine that any particular property 
should be turned over to the alien 
property custodian was lacking in the 
essentials called for by the statute. 
Hunter v. Central Union Trust Co. of 
New York, 17 F.(2d) 174. 


[f] Demand imposed duty on pos- 
sessor of property to deliver, sur- 
render, or transfer it immediately. 
Central Union Trust Co. of New York 
v. Garvan, 41 S.Ct. 214, 254 U.S. 554, 
65 L.Ed. 403 [aff 265 F. 477 and 265 
F. 481]; In re Sutherland, 21 F.(2d) 
667 [mod on other grounds 23 F.(2d) 
595]; In re Garvan, 270 F. 1002. 


14. Central Union Trust Co. of 
New York v. Garvan, 41 S.Ct. 214, 254 
U.S. 554, 65 L.Ed. 403 [aff 265 F. 477, 
and 265 F. 481]; In re Miller, 281 F. 
764 [appeal dism 43 S.Ct. 519, 262 U. 
S. 760, 67 L.Ed. 1220]; Kahn v. Gar- 
van, 263 F. 909. 4 


[a] Nature of action; pleadings.— 
(1) A district court might proceed 
on the petition of the alien property 
custodian to compel delivery of prop- 
erty alleged to belong to an alien en- 
emy; a formal bill in equity was not 
required. In re Garvan, 270 F. 1002. 
(2) While a proceeding by libel by 
the alien property custodian to re- 
cover possession of property was an 
action at law, for the determination 
of questions of law on the pleadings, 
libelant was as much entitled to avail 
of admissions in the answer as he 
would be in admiralty. Garvan v. 


Baltimore & 


todian to possession,'® and the subsequent action or 
proceeding was not one to make a seizure,‘ but rath- 
er one to enforce a seizure already made.*® 
tion was a purely possessory one?® of a peremptory 
character,?° which was not to be defeated or delay- 
ed by defenses,” and in which the ownership of the 


The ac- 


the alien property ecustodian’s de- 


$25,000 Canada Southern Ry. Co. 5% 
Bonds, 270 F. 217 [error dism 42 S.Ct. 
381, 258 U.S. 634, 66 L.Ed. 803]. 

[b] Alien property custodian may 
not appear by private solicitor.— 
Sutherland v. International Ins. Co. of 
New York, 43 F.(2d) 969, 972 [cert den 


qe 103; 23:2) "U.S® "890; "75 Bid: 
( A 
[ec] State court (1) could not in- 


terfere in any manner with the alien 
property custodian in the exercise of 
his official functions, and it would not 
entertain litigation to recover a bank 
deposit where the custodian had de- 
manded possession thereof and 
brought an action in a federal dis- 
trict court. Streb v. Chatham & 
Phenix Nat. Bank of the City of New 
York, 178 N.Y.S. 309, 108 Misc. 368. 
(2) A surrogate’s court has no power 
to direct the payment of fees to the 
attorneys for the alien property cus- 
todian. All sums coming to such cus- 
todian are to be paid directly to him, 
and the adjustment of fees due his 
attorneys is to be left with him. In 
re Jurgenson’s Estate, 176 N.Y.S. 262. 

15. Baltimore & O. R. Co. v. Suth- 
erland, 18 F.(2d) 560; Application of 
Miller, 288 F. 760; In re Miller, 281 
F. 764 [appeal dism 43 S.Ct. 519, 262 
GS OO; One ceeeto Oils 

[a] Demand operated as aymbene 
seizure.—Great Northern Ry. Co. 
Sutherland, 47 S.Ct. 315, 273 U.S. 182, 
71 L.Ed. 596; Isenberg v. Sherman, 
298 P. 1004, 299 P. 528, 212 Cal. 454 
[motion den 7 P.(2d) 1006, 214 Cal. 
722 (cert den 52 S.Ct. 501, 286 U.S. 
547, 76 L.Ed. 1283)]. 

16. Raque v. City of Speyer, Ger- 
many, 129 A. 207, 97 N.J.Eq. 447. 


17. In re Miller, 281 F. 764 [ap- 
peal dism 43 S.Ct. 519, 262 U.S. 760, 
67 L.Ed. 1220). 

18. In re Miller, supra. See Com- 
mercial Trust Co. of New Jersey v. 
Miller, 48 S.Ct. 486, 262 U.S. 51, 67 
L.Hd. 858 [aff 281 F. 804 (aff 275 F. 
841)] (the suit was tantamount to 
physical seizure and gave preliminary 
custody such as seizure gives). 


19. Commercial Trust Co. of New 
Jersey v. Miller, supra; Hicks v. Bal- 
timore & O. R. Co., 10 F.(2d) 606. 


20. Commercial Trust Co. of New 
Jersey v. Miller, 43 S.Ct. 486, 262 U. 
S. 51, 67 L.Hd. 858 [aff 281 F. 804 (aff 
275 FF. 841)]. 

21. Commercial Trust Co. of New 
Jersey v. Miller, supra. 

22. Baltimore & O. R. Co. v. Suth- 
erland, 18 F.(2d) 560; Garvan v. Com- 
mercial Trust Co. of New Jersey, 282 
F. 943 [aff 282 F. 944 (aff 43 S.ct. 
490, 262 U.S. 60, 67 L.Ed. 863)]; In 
re ‘Miller, 281 F. 764 [appeal dism 
43) St. 519) 262 U.S. 760, 67 Twa: 
1220]; Garvan vy. Commercial Trust 
Co. of New Jersey, 275 F. 841 [aft 
281 F. 804 (aff 43 S.Ct. 486, 262 U.S. 


5, 67 L.Wd. 858)]. 
[a] Refusal to pass on claim as- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


§§ 108-110] 


termination thereof*? could not be disputed, shale 
lenged, litigated, or determined, the remedy of a 
claimant in respect of these matters being a suit to 
Instead of making a 
symbolie seizure by demand, it was permissible for 
the custodian to make an actual seizure or take phy- 
sical possession either peacefully or by force.?° 


Cancellation of outstanding certificates of stock 
and issuance of new certificates to the alien property 
custodian without the production and surrender of 
the old certificates could be required by him.?° 


Voluntary surrender to the alien property custo- 
dian by a person holding property for the benefit of 
an enemy was without authority of law where it did 
not comply with pertinent rules and regulations. 


The trading with the Enemy Act re- 
quired reports to the alien property custodian from 
corporations with enemy stockholders and individu- 
als who were indebted to, or held property for, or on 
Such reports were not con- 


recover back the property:?* 


Reports. 


behalf of, enemies.?& 


serted by British public trustee was 
proper.- Miller v. Kaliwerke Aschers- 
leben Aktien-Gesellschaft, 283 F. 746 
faff sub nem. Garvan v. Certain 
Shares of International Agr. Corpo- 
ration in Name of Winter and Von 
Metzsch, 276 F. 206]. 

[b] Claimant could not intervene 
or be substituted as party.—U. S. 
Trust Co. of New York v. Miller, 43 
SCth 489, 262 U.S. 585 6%, L.Ed. 8625 
Sutherland v. Anchor Packing Co., 27 
F.(2d) 383; Garvan v. Commercial 
Trust Co. of New Jersey, 282 F. 943 
[aff sub nom. Ahrenfeldt v. Miller, 
282 F. 944 (aff 43 S.Ct. 490, 262 U.S. 
60, 67 L.Ed. 863) ]. 


[c] Order or decree (1) in the 
suit did not settle property rights 
finally (Miller v. Kaliwerke Aschers- 
leben Aktien-Gesellschaft, 283 IF. 746 
faff sub nom. Garvan v. Certain 
Shares of International Agr. Corpo- 
ration in Name of Winter and Von 
Metzsch, 276 F. 206]) (2) and is not 
res judicata as to any question which 
may be raised in a suit to recover 
back the pronerty (Miller v. Camp, 
280 F. 520 [aff 286 F. 525]). 


23. Hicks v. Baltimore & O. R. Co., 
10 F.(2d) 606; In re Garvan, 270 F. 
1002. 

[a] Custodian’s determination 
was conclusive in such proceeding.— 
Hicks v. Baltimore & O. R. Co., 10 F. 
(2d) 606; Miller v. Rouse, 276 F. 715. 


[b] Preliminary investigation.— 
An objection that the preliminary in- 
vestigation required by statute was 
not made by the alien property cus- 
todian before demanding property 
from the holder thereof could not be 
made in a proceeding to enforce the 
custodian’s demands where the cus- 
todian’s determination and demands 
as to such property positively as- 
‘serted _that such investigation was 
made. Garvan v. Commercial Trust 
Co. of New Jersey, 275 F. 841 [aff 
281 F. 804 (aff 43 S.Ct. 486, 262 U.S. 
5d, 167, Lads 858) 9: 


24. See infra § 117. 


25. Commercial Trust Co. of New 
Jersey v. Miller, 43 S.Ct. 486, 262 U. 
S. 51, 67 L.Hd. 858 [aff 281 F. 804 
(aff 275 F. 841)]; Isenberg v. Sher- 
man, 298 P. 1004, 299 P. 528, 212 Cal. 
454 [motion den 7 P.(2d) 1006, 214 
Cal. 722’ (cert den 52 S.Ct. 501, 286 U. 
S547, 6 dye toes) Millers wz 
Lautenburg, 145 N.E. 907, 239 N.Y. 
ace (aff 205 N.Y.S. 214, 209 App.Div. 

il}: 


{a] Fact that original seizure was 


WAR 


clusive.?® 


made prior to amendment authoriz- 
ing a resort to force was unimportant 
where the seizure was a continuing 
one and the custodian maintained a 
hostile and exclusive possession for 
a considerable period of time after 
the passage of the amendment. Mil- 


ler v. Lautenburg, 145 N.E. 907, 239 
IN Nhe abe: 
[b] Particular seizure held to in- 


elude not only patents, but also the 
right of the owners thereof to re- 
cover for their use under an out- 
standing license. Farbwerkkg Vor- 
mals Meister Lucius & Bruning v. 
Chemical Foundation, 51 S.Ct. 403, 283 
U.S. 152, 75 L.Ed. 919 [aff 39 F.(2d) 
3866 (aff 29 F.(2d) 597, cert gr 51 
SC t2 bie 2 822. Sir 89, 752. ds %32))].. 


26., (Great | Northern) Ryn Coy vv. 
Sutherland. 47 S.Ct. 315, 273 U.S. 182, 
71 L.Ed. 596; Hicks v. Baltimore & 
On RCO 10 BE. (2d) 606; Miller v. 
Kaliwerke Aschersleben Aktien-Ge- 
sellschaft, 283 F. 746 [aff sub nom. 
Garvan v. Certain Shares of Interna- 
tional Agr. Corporation in Name of 
Winter and Von Metzsch, 276 F. 2061; 
Columbia Brewing Co. v. Miller, 281 
F. 289; Garvan v. Marconi Wireless 
Telegraph Co. of America, 275 F. 486. 


[a] Amendment so 
was constitutional.—Great Northern 
Ry. Ce. v. Sutherland, 47 S:Ct. 315, 
273 U.S. 182, 71 L.Ed. 596; Miller v. 
Kaliwerke Aschersleben Aktien-Ge- 
selischaft, 283 F. 746 [aff sub nom. 
Garvan v. Certain Shares of TInterna- 
tional Agr. Corporation in Name of 
Winter and Von Metzsch, 276 F. 206]. 


[b] Transfer of shares of stock 
seized by the alien property custodian 
to his name was but an incident of an 
effective seizure. Stoehr v. Wallace, 
ATS Ctr 298,025). UWS! 2289" 65) Lihd: 
604 [aff 269 F. 827]. 


27. Isenberg v. Trent Trust Co., 26 
F:(2d) 609 faff 31 F.(2d) 553 (cert 
den 49 S.Ct. 479, 279 U.S. 862, 73 L.Ed. 
1001) ]. 

28. USCA tit 50 appendix § 7. 

[a] Comstruction of “due.’—In a 
provision of the statute that any per- 
son indebted to an enemy should re- 
port the fact to the alien property 
custodian within thirty days ‘after 
such debt shall become due,” the 
word “due” was used in the sense of 
“owing,” and signified an indebted- 
ness without reference to the time of 
its maturity. Rumely v. U. S., 293 F. 
532 [cert den 44 S.Ct. 38, 263 U.S. 
713, 68 L.Ed. 520]. 

{[b] Good faith.—Assuming that it 


[§ 109] 3. Operation and Effect; 
Matters—a. In General. 
or who turned over funds or property to the alien 
property custodian, in complance with a demand by 
the custodian or order of court, is protected against 
a claim of the principal, cestui que trust, or creditor 
in respect of the funds or property turned over.®° 
However, a recovery on a claim is not precluded by 
an alleged seizure by the alien property custodian 
where that official states that the claim was never re- 
ported to, or demanded by, him and he disclaims any 
right, title, or interest therein,”* 


[§ 110] b. Title—(1) In General. 
erty captured by land forces on land is known as 
booty,?? and title to such property passes to the na- 
tion or state prosecuting the war.*? 
known, however, 
such property is recaptured within twenty-four 
hours, title reverts in the former owner;*° and the 


providing 


[67 C.J.] 393 


Subsequent 
An agent, trustee, or debt- 


Personal prop- 


By what is 
as the doctrine of postliminy,** if 


was a corporation’s duty to inquire 
as to the whereabouts of an alien en- 
emy stockholder residing in Ger- 
many, it was justified in accepting the 
statement of her agent that he be- 
lieved she was residing in Holland, 
and relying thereon, with no reason 
to think she was an alien enemy, it 
was not called on to notify the alien 
property custodian of her subscrin- 
tion rights to increased stock. Noble 
v. Great American Ins. Co., 194 N.Y. 
S. 60, 200 App.Div. 773. 


29. Becker v. Miller, 7 F.(2d) 293 
[appeal dism 46 S.Ct. 105, 269 U.S. 
596, 70 L.Ed. 481]; Schall-v. Miller, 
287 KF. 502. 


30. Farmers’ Loan & Trust Co. v. 
Hicks, 9 F.(2d) 848 [rev 298 F. 758 
and 2 F.(2d) 493 (cert den 46 S.Ct, 
LAO 269 FMULSY Toson | COmbudes aod 
Wageck v. Travelers’ Ins. Coneeat N. 
Y.S. 327, 108 Mise: 65. 


31. Aachen & Munich ¥ire Ins. Co. 
v. Guaranty Trust Co. of New York, 
27 F.(29) 674 [rev 24 F.(2d) 465 (cert 
Seva S.Ct. 83, 278 U.S. 648, 78 L.Hd. 


32. See Booty 9 C.J. p 139. 


& Se U.S.—Lamar v. Browne, 92 U. 

187, 23 L.Wd. 650; Mrs. Alexander’s 
eeu 2 Wall. 404, LT, L. wde Sho: 
McLeod v. Callicott, 16 F.Cas.No. 8,- 
897, Chase 443; Porte v. U. S., Dev. 
CLG S433; 


Ky.—Richardson v. Tipton, 2 Bush 
202; Cessna v. Thurman, 1 Bush 292, 
89 Am. D. 628; Porter v. Botts, 2 Duv. 


Mo.—Williamson v. Russell, 49 Mo. 
185; Wilson v. Crocket, 43 Mo. 216, 
97 ‘'Am.D. 389. 


fo oe eee v. Alexander, 4 Heisk. 


Eng.—Kinloch v. Secretary of State 
for India, 7 App.Cas. 619; Banda, 
etc., Booty Case, L.R. 1 A&E. 109. 


[a]. Capture on land by unauthor- 
ized individual does not divest title 
of the he owner, “Lurnbulley. 
IVOSS eile @uluneca On 


"34. See Posting ASR CLI? penle2s 
35. See cases infra this note. 
[a]. Property taken in battle on 


land does not vest in the captor until 
the battle is over. If retaken during 
the battle, the title of the original 
owner is not divested. Cook v. How- 
ard, 13 Johns. (N.Y.) 276. 

[b] Title to captured ropert 
sold to citizen is not divested rein 
the former owner where claimed by 


394 [67 C.J.] 


doctrine is sometimes applied to property recovered 
after the lapse of a longer time than twenty-four 
hours from its capture.*® The title to land held in a 
sovereign or quasi-sovereign capacity may pass by 
conquest.?7 


Property seized by United States.. Where prop- 
erty of an enemy is seized adversely by the United 
States in time of war, all right of the owner in the 
property is gone until congress sees fit to extend re- 
lief.38 


Revolution. A revolutionary government in an- 
other country which has been recognized by the Unit- 
ed States government may, by its acts or decrees, ac- 
quire a title to property which will be recognized by 
courts in the United States;*® but it is otherwise as 
to acts of seizure or confiscation by a faction which 
was ultimately unsuccessful and never attained or 
became vested with any legal governmental powers.*° 


[§ 111] (2) Property Seized during Civil War. 
To the extent that confiscation acts passed by con- 
gress during the Civil War were intended as punish- 
ment of an owner of property for participation in 
the war,*! their operation was limited by the consti- 
tution’? to the forfeiture of the life estate of the 


him within twenty-four hours after 
the capture. Elrod v. Alexander, 4 


WAR 


C.C. 354; Vogler v. Spaugh, 28 F.Cas. 
No. 16,988, 4 Biss. 


. * i? ea 
‘ ve 
. , | 
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owner;** but the acts relating to the confiscation 
of property actually used in aid of the war worked 
a forfeiture of the fee.*# : 


Property subject to mortgage or lien. Confisea- 
tion was subject to all mortgages or liens which had 
attached to the property prior to the commission 
of the offense,*® but was superior to all rights ac- 
quired in the property after that time.*® Confisea- 
tion acts passed by the Confederate congress being 
void,** proceedings under them did not affect the 
title to the property.*® 


Effect of pardon. A pardon restored to the of- 
fender the power of alienation of the reversion or re- 
mainder left in him after the confiscation of his hfe 
estate.*® 


[§ 112] (8) Property Seized during World War. 
During the World War, the alien property custodi- 
an in the United States®® and the public trustee in 
England®? acquired title for the time being to ene- 
my owned property seized or taken over by them 
under the war legislation of their respective coun- 
tries. The custodian became the “owner” of the 
property seized or taken over by him,®? and his own- 


Bur- 
152 


9,221, 
bank v. 


Blatchf. Prize Cas. 91; 


288; Alleman v. Conrad, 27 lLa.Ann. 


Heisk. (Tenn.) 342. WES e460 CUClLeI4ta eee v. Benjamin, 26 Laberge ee 
36. State v. Louisiana State Bank, D.C.—Wallach v. Van Riswick, 10 isley v. Phenix Bank, 83 N.Y. 318, 

20 La.Ann. 468, 477; Wade v. Barn-| D.C. 168. Py ae aes ae 4 S.Ct. 322, 111 U.S. 

well, 2 S.C.L. 229. Kan.—Dewey v. McLain, 7 Kan. ? pees 1. 
[a] Where property was captured |126, 12 Am.R. 418; Menger v. Car-|__46.. Union Ins. Co. v. U. S., 6 Wall. 

by Indians and recaptured even after |ruthers, 44 P. 1096, 3 Kan.App. 75 (U.S.) 759, 18 L.Ed. 879. 

the lapse of more than pA ea het) [aff 46 P. 712, 57 Kan. 425]. 47. See supra § 103. 

hours, title remained in the origina ie 4g. l 

ARNE. Herbert. v. Moore, Dall. erie, ty balers’ Vip wl CaS ac dae. ot McClure. v. McLane, 39 Tex. 

(Tex.) 592. Ed te re Quaker Realty Co., 47 49. U. S. v. Dunnington, 13 S.Ct 

; : aps a fh “ E * 7 ase NE . ICe. 

anes er iaten: oN aten So. 536, 122 La. 229; Ledoux’s Heirs'| 79, 146 U.S. 338, 36 L.Bd. 996, 28 Ct. 
er ,Co., = ays i ee WC 98]. vy. Lavedan, 27 So. 196, 52 La.Ann. Cl. 547; Illinois, etc., R. Co. v. Bos- 

den 83 S.B. , “GC. 90). 311; Pasteur v. Lewis, 1 So. 307, 39 | worth, 10 S.Ct. 231, 133 U.S. 92, 33 
38. Crone v. Sutherland, 62 App. | Ta.Ann. 5: Pendegast v. Schawtz, 30 L.Ed. 550. 

WD Cin6. 68 oMaCad)i 18.95; La, Ann. 590; Slidell’s Heirs v. Hup- [a] Grantor of reversion by war- 
39. Terrazas v. Holmes, 275 S.W.|penbauer, 27 La.Ann, 383; Slidell’s |ranty deed executed before pardon 

392, 115 Tex. 32 [aff (Civ.App.) 225 S.| Heirs v. Germania Nat. Bank, 27 La.|was thereafter estopped to deny its 

W. 848]. p | Ann. 354; Micou v. Benjamin, 26 La. | validity. Jenkins vy. Collard, 12°S.Ct. 
‘40. Cia. Minera Ygnacio Rodri- eg 1B 868, 145 U.S. 546, 36 L.Ed, 812. 

guez Ramos, S. A. v. Bartlesville [a] Fee remained in offender, but 50. Chemical Foundation v. E. I. 


vane Co., 275 S.W. 388, 115 Tex. 21, 
41 A.L.R. 737 [mod (Civ.App.) 202 S. 
W. 1048]. 


Ae 2 Ups. Sts Ati PDrasg, Oxi. 
427. Se Const: arti: S$ 3ucl 127 


43. U.S.—Jenkins y. Collard, 12S. 
@tf7868, 145 U.S. 5465.36" Lid. 812; 
Shields v. Shiff, 8 S.Ct. 510, 124 U.S. 
351, 31 L.Ed. 445; Avegno v. Schmidt, 
i SUC iy ZR GEIB OB Sey oA a ilerte F 
976; Waples v. U. S., 4 S.Ct. 225,.110 
Des mos0, 2 WAG. 272, 19 CLC Avan: 
French v. Wade, 102 U.S. 132, 26 L.Ed. 
44; -Burbank v. Semmes, 99 U.S. 138, 
25 L.Ed. 315 [aff 28 La.Ann. 
Burbank v. Conrad, 96 U.S. 291, 24 
L.Ed. 731; Pike v. Wassell, 94 U.S. 
711, 24 L.Ed. 307 [rev 19 E-Cas.No. 
11,164, 2 Dill. 555]; New York L. Ins. 
Co. v. Statham, 93 U.S. 24, 23 L.Ed. 
739; (“Chaffraix v. Shiff, 92 U.S. 214, 
23 L.Ed. 478; Wallach v. Van Ris- 
wick, 92 U.S. 202, 23 L.Ed. 473; Day 
v. Micou, 18 Wall. 156, 21 L.Ed. 860; 
Brown v. Kennedy, 15 Wall. 591, 21. L. 
Ed. 193; Bigelow v. Forrest, 9 Wall. 
339, 19 L.Ed. 696; 
vy. Zunts, 20 F. 361; Britton: v. But- 
ler, '4'F.Cas.No. 1,908, 9 Blatchf. 456; 
Brown v. Hiatt, 4 F.Cas.No. 2,011, 1 
Dill. 872 [rev on other ground 15 
Wall. 177, 21 L.Ed. 128]; Delancey v. 
McKeen, 7 F.Cas.No. 3,749, 1 Wash. 


694];. 


Szywanski’s Heirs. 


without power of alienating it during 
life, unless his disability was remov- 
ed. Dunnington v. U. S., 13 S.Ct. 79, 
146 U.S. 338, 36 L.Ed. 996, 28 Ct.Cl. 
547 [mod 92 U.S. 202; 23 L.Ed. 473]; 
Illinois Cent. R. Co. v. Bosworth, 10 
S.Ct uw 2d, pson Ono O25) oo luinas vob Os 


44. Phcenix Bank v. Risley, 4 S.Ct. 
322, 111 U.S. 125, 28 L.Ed. 374; Kirk v. 
lyndiat SiCun29 6, 106) WU. Saeko, at) Li. 
kid. 193 [aff 9 F. 645, 4 Woods 100]; 
The D: FF. Keeling, 7 F.Cas:No. 3,878, 
Blatchf. Prize Cas. 92; U.S. v. Ath- 
ens Armory, 24 F.Cas.No. 14,473, 2 
Abb. 129, 85 Ga: 344; U. S. v.. One 
Hundred and Twenty-Nine Packages, 
2 2. Cas NO. 1), 04s sna hve 2 One 
Thousand Five Hundred Bales of Cot- 
ton, 27 F.Cas,No. 15,958 [rev 27 F.Cas. 
No. 16,957]; U,,.S. v. One Thousand 
Seven Hundred and Fifty-Six Shares 
of Capital Stock, 27 F.Cas.No. 15,961, 
5 Blatchf. 231; WU. S. v. Republican 
Banner Officers, 27 F.Cas.No. 16,148; 
" erat Virginia Bonds, 28 F.Cas.No. 


45. Shields v. Shiff, 8 S.Ct. 510, 124 
U.S. 351, 381 ibd 445)" Aveenorn, 
Schmidt, 5 S.Ct. 487, 113 U.S. 293.28 
L.Ed. 976; Waples v. Hays, 1 S.Ct. 
80, 108° US 6) 27) Lybid. (63825 ba fy: 
Micou, 18 Wall. (U.S.) 156, 21 L.Ed. 
860; The Mary McRae, 16 F.Cas.No. 


Du Pont de Nemours & Co., 29 F.(2da) 
597 [aff 39 F.(2d) 366 (cert gr 51 S.Ct. 
25, 282 U.S. 819, 75 L.Ed. 732 [aff 51 
S.Ct, 403, 283 U.S. 152, 75 L.Ed. 919])1; 
Junkers v. Chemical Foundation, 287 
F. 597. See U. S. v. Chemical Foun- 
dation, 5 F.(2d) 191 [aff 294 F. 300 
(mod on other grounds 47 S.Ct. 1, 272 
U.S. 1, 71 L.Ed. 131)] (the title of 
the enemy owners was divested and 
the legal or equitable title became 
vested in the United States); Yough- 
iogheny & Ohio Coal Co. v. Lasevich, 
176 N.W. 855, 171 Wis. 347 (the cus- 
todian became vested with an interest 
and qualified title, to the exclusion of 
the enemy). 


[a] Inchoate right of dower was 
divested.— Miller v. Lautenburg, 145 
INGE. 9.07, 289 NiY.. oe: 


51. Direction der Disconto-Gesell- 
schaft v. U. S. Steel Corporation, 45 
S.Ct. 207, 267 U.S. 22, 69 L.Ed. 495 
{aff 300 F. 741]; Pilger v. U. S. Steel 
Corp., 141 A. 737, 102 N.J.Eq. 506. 


52. Chemical Foundation v. E. I. 
Du Pont de Nemours & Co., 29 F.(2d) 
597 [aff 39 F.(2d) 366 (cert gr 51 S. 
Ct. 25, 282 U.S. 819, 75 Lid. 732 fiaff 
51 S.Ct. 408, 283 U.S.) 152) 75, L.Bdl 
919])]. Contra Miller v. Anchor 
Packing Co., 4 F.(2d) 595. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 112-115] 


ership comprehended,** but did not extend beyond,*4 
the right, title, or interest of the enemy whose prop- 
erty was taken. 


Demand by the alien property custodian was oper- 
ative to vest title in him®® unless the demand was 
withdrawn or not enforced and the property was 
voluntarily turned over to the custodian under an 
arrangement whereby title was reserved and the 
custodian was made only a bailee.®¢ 


Title of attorney. An alien enemy’s consent, as- 
signment, or acquiescence in an attorney’s claim for 
services in defense of property in the hands of the 
alien property custodian could give the attorney no 
title to the property.®? 


[§ 113] ¢. Trusteeship. The provision of the 
Trading with the Knemy Act that the alien proper- 
ty custodian shall be vested with all the powers of 
a common-law trustee in respect of all property, oth- 
er than money, conveyed, transferred, assigned, de- 
livered, or paid over to him in pursuance of the pro- 
visions of the act®* is accorded effect by the courts.®® 


Under the terms of, and construction placed on, an- 


other provision of the statute,®°® the custodian re- 
ceives royalties, paid by a licensee for the use of ene- 
my owned vatents, as the official trustee of an ex- 
press statutory trust,°? and he possesses no authority 
to vary the terms of the trust.®? 


[§ 114] d. Custody, Management, and Use. Un- 
der international law, state property which might 
be of use both in war and in peace, as public build- 
ings, forests, ete., may be administered according to 


53. Hess v. Miller, 6 F.(2d) 388; 
In re People, by Beha, 176 N.E. 133, 


WAR 


55, 2 Malloy Treaties, etc., between 
the U. S. and Other Powers p 2290. 


[67 C.J.] 395 


the rules of usufruct.®? 


Civil War legislation. Provision was made by 
special legislation during the Civil War for the hold- 
ing of captured and abandoned property.** 

Under Trading with Enemy Act, the alien prop- 
erty custodian is entitled to possession of property 
seized by him;*° but he has no greater right to per- 
manent possession than the enemy owner would have 
had at the time of seizure.°® A license to use an en- 
emy owned patent or trade-mark granted under 
statutory authority by the federal trade commission 
acting for the president before the patent or trade- 
mark was seized by the alien property custodian was 
not a true license®’ in that it was not granted by the 
owner,°® but was in essence more neerly a qualified 
confiscation®® in that it deprived the enemy owner of 
use and enjoyment,’° although it did not deprive him 
of title.*1 Under a statute so providing, the owner 
was entitled, within a limited period of time after 
the expiration of the war, to sue the licensee in eq- 
uity in a federal district court for recovery for the 
use and enjoyment of the patent or trade-mark and 
for payment from funds paid by the licensee to the 
alien property custodian and deposited by the lat- 
ter in the United States treasury.‘? Where no suit 
was brought within the time limited, it was manda- 
tory on the custodian to return the deposit to the 
licensee.** 


[§ 115] e. Sale. Under the Trading with the En- 
emy Act, as amended,"* and the construction placed 
thereon, the alien property custodian has power to 
sell property seized and possessed by him,*® subject 


Packing Co., 4 F.(2d) 595. 


73. Miller v. U. S. ex rel. New 


256 N.Y. 177 [rearg den 177 N.H. 191, 64. See statutory provisions. Process Metals Co., 53 App.D.C. 80, 
oe oe oe aye pea bt ot [a] hegislation considered and 288 FB. 434. , : 

it’s Will, 212 N_LY.S 526. 214 App. Div. construed.—U. S. v. Winchester, 99 74 USCA tit 50 appendix § 12, 
446 [mod 209 N.Y.S. 682, 124 Misc. | U.S. 372, 25 L.Ed. 479, 14 Ct.Cl. 594; | [a] Effect of amendment.—The 


697]. 

54. Sutherland v. Selling, 16 F. 
(2d) 865 [cert den 47 S.Ct. 475, 273 
U.S. 760, 71 L.Ed. 878]; In re People, 
by Beha, 176 N.F. 133. 256 N.Y. 177 
[rearg den 177 N.E. 191, 256 N.Y. 680 
(cert den 52 S.Ct. 140, 284 U.S. 678, 
76 L.Ed. 573)]. 


55. Garvan v. Marconi Wireless 
Telegraph Co. of America, 275 F. 486; 
In re Isenberg’s Estate, 28 Hawaii 
590; In re People, by Beha, 176 N.E. 
133, 256 N.Y. 177 {rearg den 177 N.E. 
191, 256 N.Y. 680 (cert den 52 S.Ct. 
140, 284 U.S. 678, 76 L.Ed. 573)1; Mil- 
ler v. Lautenburg, 205 N.Y.S. 214, 209 
App.Div. 608 [aff 145 N.E. 907, 239 
N.Y. 132]. 


56. Anszlo Oesterreichische Bank 
v. First Nat. Bank, 24 F.(2d) 119, 37 
F.(2d) 564. 

57. Wilson v. Miller, 274 F. 808. 

58 USCA tit 50 appendix § 12. 

59. Farmers’ Loan & Trust Co. v. 
Hicks, 9 F.(2d) 848 [rev 298 F. 758 
and 2 F.(2d) 493 (cert den 46 S.Ct. 
120). 1269) ULS.683) 70 = Lm) 5424) 1); 
Commonwealth v. Von Zedtwitz, 285 
S.W. 224, 215 Ky. 413 [cert den 47 S. 
CHe243 P27Sh ess aloo, 11 17. Hae sool. 


60. USCA tit 50 appendix § 10. 

61. Miller v. U. S. ex rel. New 
Process Metals Co., 53 App.D.C. 80, 
288 F. 434. : 6 ag 

62. Miller v. U. S. ex rel. 
Process Metals Co., supra. 


63. Hague Convention (1907), 
Laws and Customs War on Land art 


New 


Kimball v. Taylor, 14 F.Cas.No. 7775, 
2 Woods 37; McLeod v. Callicott, 16 
F.Cas.No. 8,897, Chase 443; Hamil- 
ton v. Kennedy, 3 Baxt. (Tenn.) 476; 


bt v. Reynolds, 1 Heisk. (Tenn.) 
208. 

65. Salamandra Ins. Co. v. New 
York Life Ins. & Trust Co., 254 F. 852; 
In re Isenberg’s Estate, 28 Hawaii 
590. 

66. Farmers’ Loan & Trust Co. v. 


Miller, 2 F.(2d) 493. 

67. Farbwerke vormals Meister 
Lucius & Bruning v. Chemical Foun- 
dation, 39 F.(2d) 366 [aff 29 F.(2d) 
597, cert gr 51. S.Ct. 25, 282 U.S. 819, 
75 L.Ed. 732, and aff 51 S.Ct. 403, 283 
WES, 1525075 Limid: 919]: 

68. See Patents § 409. 

' 69. Farbwerke vormals Meister 
Lucius & Bruning y.- Chemical Foun- 
dation, supra. 

70. Karbwerke vormals Meister 
Lucius & Bruning v. Chemical Foun- 
dation, supra. 

71. Farbwerke vormals Meister 
Lucius & Bruning v. Chemical Foun- 


dation, supra; Junkers v. Chemical 
Foundation, 287 F. 597. 
[a] Licensee is not owner.—Hicks 


v. Anchor Packing Co., 16 F.(2d) 723. 
Title generally see supra §§ 110- 
12. 


USCA tit 50 appendix § 10. 
Where trade-mark was seized 


72. 
[a] 


by the alien property custodian, he. 


was the “owner” entitled to sue. 
Hicks v. Anchor Packing Co., 16 F. 
(2d) 728. Contra Miller v. Anchor 


trading with the Enemy Act as orig- 
inally enacted was purely a measure 
of conservation, the alien property 
custodian being authorized to sell 
property seized only when necessary 
to prevent waste; but by amendment 
the purpose and scope of the act was 
broadened, and the custodian was giv- 
en power to make any disposition of 
property seized, “by sale or otherwise 
“da bs in like manner as though he 
were the absolute owner thereof.” 
U. S. v. Chemical Foundation, 5 F. 
(2d) 191 [aff 294 F. 300, and mod on 
other grounds 47-S.Ct..1; 272) U.Sice 
Edis 1319} 


75. U. S. v. Chemical Foundation, 
AV® SiOte Le 202s Weisen Jom tly Lege se 
[mod 5 F.(2d) 191 (aff 294 F. 300)1]; 
Orenstein & Koppel Aktiengesell- 
schaft v. Koppel Industrial Car & 
Equipment Co., 38 F.(2d) 532° [cert 
gr 50 S.Ct. 250; 281 U.S. 710, 74 L.Bd. 
1132 (cert:dism 51 S.Ct. 106, 282 U.S. 
906, 75 L.Ed. 798)]; Commonwealth 
v. Von Zedtwitz, 285 S.W. 224, 215 Ky. 
41.3 fcerti den 47 S.Ct. 2435. 2730S. 
735, 71 L.Ed. 866]. 

[a] Rule applies to: 
copyrights, and trade-marks seized 
from enemy owners. U. S. v. Chem- 
ical Foundation, 47. S.Ct. 1, 272 U.S. 
1, 71 L.Ed. 131 [mod 5 F.(2d) 191 (aff 
294 F. .300)]. (2) Choses in action 
for aecrued_ royalties. Chemical 
Foundation v. E. I. Du Pont de Ne- 
mours & Co., 29 F.(2d) 597 [aff 39 F. 
(2d) 366 (cert gr 51 S.Ct. 25, 282 U.S. 
819, 75 L.Ed. 7382 [aff 51 S.Ct. 403, 283 
U.S. 152, 75 L.Ed. 919])]. (3) Proper- 
ty which the custodian determined to 
be subject to the trading with the En- 


(1) Patents, 


396, [67 Cay 


to the limitation that the property shall be sold only 
to American citizens’® and to the further limitation 
that, except when the property is sold to the United 
States,7* it shall be sold at public sale to the high- 
est bidder after public advertisement,’* unless the 
president shall determine otherwise in the public in- 
terest.?° A sale made in the proper exercise of such 
statutory power vests the purchaser with absolute 
title to the subject matter;°° the property ceases to 
be “captured property’*®! and it passes from under 
the powers of congress touching captured property.*? 
On the other hand, the alien property custodian can- 
not make a valid sale of property which he has not 
seized or taken possession of** or to which he has 
no title;** he is without power to transfer the right 
to use a trade-mark in the territory of another na- 
tion;8> and property which is not in the United 
States and which the custodian has not purported 
to seize or sell does not pass to a purchaser of oth- 
er property.*® 

Stay of sale. A suit to recover back the proper- 
ty’? is effective to stay a sale;°° but a person or cor- 
poration not owning, or having any interest in, the 
property is not in a position to attack or eriticize a 
proposed sale by the custodian.®? 


Redress of wrongful disposition. Any suit to 
redress the alleged wrongful disposition of seized 
property must be brought by the United States.°° 
It is held that the custodian may maintain an ac- 
tion in a state court for conversion arising out of 


WAR 


[§§ 115-117 


a sale of property held by him. 

[§ 116] f. Return or Recovery Back of Property 
or Proceeds—(1)-In General. Under international 
law, private property which has been seized should, 
on the conclusion of peace, be restored or compensa- 
tion made.®? The modern tendency is simply to 
withhold the property of the alien enemy, if neces- 
sary, and restore it to him at the termination of hos- 
tilities.°? 

Federal legislation generally. A federal statute 
providing for the return of seized enemy property 
is an act of grace on the part of a sovereign nation. 
In returning the property the government has the 
clear and undoubted right to impose such terms and 
conditions as it pleased congress to enact.°° The 
congressional intent manifest in federal legislation 
is to return only the corpus of the property remain- 
ing after the payment of taxes and other expenses.°®® 


[§ 117] (2) Property Seized by Alien Property 
Custodian. It may well be said that a duty rests on 
the United States to return property which was 
erroneously taken from the owner by the alien prop- 
erty custodian.®* However, the right or privilege of 
recovering money or property seized by the alien 
property custodian exists only by virtue of consent 
given by congress,?> and this consent may be with- 
drawn at any time.®® The termination of the war 
did not entitle aliens to a return of their property ;* 
a statutory provision that after the end of the war 
anv claim of an enemy to seized property shall be 


emy Act regardless of whether or not 
it was in fact held by an enemy. 
Sielcken-Schwarz v. American Fac- 
tors, 60 F.(2d) 43 [cert den 53 S.Ct. 
117, 287 U.S. 654, 77 L.Ed. ——]- 


76. USCA tit 50 appendix § 12. 


[a] Sale to alien is voidable but 
not void. American Bosch Magneto 
Corperation v. Robert Bosch Mag- 


neto €o., 215 N.Y.S. 387, 127 Misc. 
TL, 
77. Sigg-Fehr v. White, 52 App.D. 


(Ch Pilg, CE eee 

[a] Sale to director general of 
railroads was to a direct agency of 
the United States, so as to be within 
the exception. Sigg-Fehr v. White, 
52 App.D.C. 215, 285 EF. 949. 

78. USCA tit 50 appendix § 12. 

79. U.S. v. Chemical Foundation, 
Ambani Can Ua. ple ile lds Lo 
{mod 5 F.(2d) 191 (aff 294 F. 300)]; 
Mulhens & Kropff v. Ferd Muelhens, 
Inc., 88 F.(2d) 287 [rev on other 
grounds 43 F.(2d) 937 (motion den 
48 F.(2d) 206 [cert den 51 S.Ct. 84, 
DORSPA LOLS Sy abelian eile taye Bal D6 eM rerel iy ya 


[a] Statutory provision held not 
invalid.—U. S. v. Chemical Founda- 
COMA Stein ayaa, TUS elie Te Laod: 
31 [mod 5 Bi(2d) 191 (aff 294 °F; 
300)]. 

[b] Sale held ratified and confirm- 
ed by presidential order.—U. S. v. 
Chemical Foundation, 47 S.Ct. 1, 272 
DiSee de ude Wade imod) 5) BY(20) 
191 (aff 294 F. 300)]. 

80. Farbwerke vormals Meister 
Lucius & Bruning v. Chemical Foun- 
dation, 39 F.(2d) 366 [aff 29 F.(2d) 
597, cert gr 51 S.Ct. 25, 282 U.S. 819, 
75 L.Ed. 732, and aff 51 S.Ct. 403, 283 
Tes 52, Co lehd. 919s" American 
Bosch Magneto Corporation v. Rob- 
ert Bosch Magneto Co., 215 N.Y.S. 387, 
127 Misc. 119. 

[a] Protection against unfair com- 


petition.—Where the American busi- 
ness, property, and good will of a 
German manufacturing corporation 
were seized and sold by the alien 
property custodian, the purchaser 
took by conveyance the exclusive 
right to carry on the business in the 
United States and was entitled to 
protection against unfair competition 
by the foreign company. Koppel In- 
dustrial Car & Equipment Co. v. Or- 
enstein & Koppel Aktiengeselischaft, 
289 F. 446. 

81. Chemical Foundation v. EH. I. 
Du Pont de Nemours & Co., 29 F.(2d) 
597 [aff 39 F.(2d) 366 (cert gr 51 S. 
Ct. 25, 282 U.S. 819, 75 1.Ed. 732 Laff 
SLUS.Ct. 403,55 2383 0UKS) o152,0 75 IasHid: 
USD Ale 


82. Chemical Foundation vy. E. I. 
Du Pont de Nemours & Co., supra. 


83. Hunyadi Janos Corporation v. 
eae 10; (2d) 26) [rev 5 B.(2d) 
84. Isenberg v. Trent Trust Co., 


26 F.(2d) 609 [aff 31 F.(2d) 553 (cert 
den 49 Si@t. 40, (Om Uns ars Oamelon ala 
Ed. 1001)]. 


85. Ingenohl vy. Walter E. Olsen 
NCO, GS Ot. Lolo UR Senos vl 
L.Ed. 762. 

86. Mulhens & Kropff v. Ferd 


Muelhens, Inc., 22 F.(2d) 191 (recipe 
kept secret by a nonresident and not 
known in this country). 


87. See infra § 117. 


88. Central Union Trust Co. of 
New York v. Garvan, 41 S.Ct. 214, 254 
U.S. 554, 65 L.Ed. 403 [aff 265 F. 477 
and 265 EF. 481]; Sieleken-Schwarz v. 
American Factors, 60 F.(2d) 43 [eert 
den’ 53 S:Ct. 117, 287 U.S: 654, 77 L. bal 
—]; Stohr v. Wallace, 269 F. 827 
fon Sita ae Ct. 2:93) 255 U.S. 239, 65° IL. 


‘oot Stoehr v. Wallace, 41 S.Ct. 293, 
255 U.S. 239, 65 L.Ed. 604 [aff 269 F. 


827]. 
90. Klein v. Palmer, 18 F.(2d) 932. 


91. Sutherland v. Wickey, 289 P. 
3b L338 VOL™ 266. 


[a] Complaint held to state cause 
of action.—Sutherland v. Wickey, 289 
P35, 133) Orv266. 


[b] Former enemy owners are not 
necessary parties.—Sutherland Vv. 
Wickey, 289 P. 375, 133 Or. 266. 


92. Hague Convention (1907), 
Laws and Customs of War on Land 
art, 53, .2 Malloy Treaties, ete, be- 
een the U. S. and Other Powers p 


ager Renato generally see infra § 

93. Breuer v. Beery, 189 N.W. 717, 
194 Iowa 243. 

94. Chemische Fabrik von Heyden 
Aktiengesellschaft v. Tait, 58 F.(2d) 
814 [aff 64 F.(2d) 295]. 

95. Chemische Fabrik von Heyden 
Aktiengesellschaft v. Tait, supra. 

96. Chemische Fabrik von Hey- 
den Aktiengesellschaft v. Tait, supra. 

97. Sutherland v. Behn, Meyer & 
Co., 59 App.D.C. 88, 33 F.(2d) 643 [cert 
den 50 S.Ct. 38, 280 U.S. 589, 74 L.Ed. 


638]. 
98. Kogler v. Miller, 288 F. 806. 
99. Kogler v. Miller, supra. 


1. Swiss Nat. Ins. Co. v. Miller, 45 
S.Ct. 213, 267 U.S, 42, 69° Lid. 504 
[aft 535 App: DiC le 173). 6289) Pema 
State v. Mannix, 288 P. 507, 290 P. 
%45, 133. Or. 329. 


[a] Signing of Armistice.—Sala- 
mandra Ins. Co. v. New York Life 
Ins, & /LTrust Co, 254 my 352° 


[b] Peace proclamation.—Clem- 
ens v. Perry, (Tex.Commn.App.) 51 

S.W.(2¢) 267 [rev (Civ.App.) 29 S. 
W.(2d) 529). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 117] 


settled as congress shall direct conferred no rights 
on enemy owners of seized property; and another 
statutory provision authorizing a suit after the end 
of the war by the owner of a patent against a licensee 
for the use and enjoyment of the patent did not re- 
store to a former owner either patents or royalties 
which had been seized and sold by the alien prop- 
The Trading with the Enemy Act 
and its amendments authorize a person or corpora- 


erty custodian.® 


WAR 


tion within one of certain designated classes to in- 


stitute a suit in equity in a federal district court or 
the supreme court of the District of Columbia against 
the alien property custodian or the treasurer of the 
United States, accordingly as the money or property 
in question is held by one or the other, to establish 


2. U. S. v. Chemical Foundation, 
STM SO te eater Uae Mt (ie Ta Maen 31 
[mod 5 F.(2d) 191 (aff 294 F. 300)]. 

3. Farbwerke vormals Meister Lu- 
cius & Bruning v, Chemical Founda- 
tion, 39 F.(2d) 366 [aff 29 F.(2d) 597, 
eertesr 51) S.Ct 25,7252 .9.— S19, 5 
L.Ed. 732, and aff 51 S.Ct. 403, 283 U. 
Sebo. toe aad. 919i]. 


4 USCA tit 50 appendix § 9. 


5. Von Schwerdtner v. Piper, 23 F. 
(2d) 862. 

6 Kohn y. Jacob & Josef Kohn, 
264 F. 253; Fischer v. Palmer, 259 ¥. 
ROD eS chem Vor U.S, sOSn Oe. Cl, g4 7-3" 
See Kahn v. Garvan, 263 F. 909 (dis- 
cussing the point). 


[a] Combining’ judicial and ad- 
ministrative remedies.—The statute, 
although permitting a choice of ju- 
dicial or administrative remedies to 
recover property transferred to the 
alien property custodian, does not 
authorize combining parts of both. 
Kuttroff v. Sutherland, 56 F.(2d) 862. 


{b] Jurisdiction.—(1) An enemy 
is not in a position to invoke the gen- 
eral equity jurisdiction of the courts 
in respect of property which has been 
seized; his remedy is the special one 
accorded by statute. Crone v. Suth- 
erland, 62 App.D.C. 16, 63 F.(2d) 895. 
(2) Where the bill to recover prop- 
erty seized by the alien property cus- 
todian set forth a claim to the prop- 
erty by a naturalized citizen previ- 
ously filed with the custodian, the ju- 
risdiction of the court over the bill 
ean be sustained under Trading with 
the Enemy Act, although plaintiff er- 
roneously claimed jurisdiction for the 
court under Judicial Code, §§ 24, 57. 
Stohr v. Wallace, 269 F. 827 [aff 41 
S.Ct. 293, 255 U.S. 239, 65 L.Ed. 604]. 
(3) The court of claims is without 
jurisdiction. North German Lloyd v. 
UsyS:, 61 Cel.” 138. 


[c] Parties.—(1) Under the spe- 
cial equity jurisdiction conferred by 
statute, a representative action is not 
authorized. Crone v. Sutherland, 62 
App.D.€. 16, 63 F.(2d) 895. (2) How- 
ever, the court has complete jurisdic- 
tion to assemble all necessary parties 
for the purpose of determining title 
to the property claimed. Pilger v. 
Sutherland, 61 App.D.C. 84, 57 F.(2d) 
604. (3) The statute authorizes suit 
only against the alien property cus- 
todian or the United States treasurer, 
depending on which one has posses- 
sion of the money or property in con- 
troversy. Kuttroff v. Sutherland, 56 
¥F.(2d) 862. (4) Suit cannot be main- 
tained against the alien property cus- 
todian for recovery of a sum paid 
over by the custodian to the United 
States treasurer. Kuttroff v. Suther- 
land, 49 F.(2d) 944. (5) Also, the 
alien property custodian is not a 
necessary party to a suit to recover 
property not in his possession (Hunt- 


er v. Central Union Trust Co. of New 
York, cl Te HC ay nl74 yist> (6)? anid in a 
suit against him a person no longer 
connected with his office is not a nec- 
essary party (Kuttroff v. Sutherland, 
56 F.(2d) 862). (7) The enemy own- 
er, if a nonresident alien, is not a 
necessary party to a suit against the 


custodian. Spiegelberg v. Garvan, 
260 F. 302. 
[d] Notice.—Where proceeds of a 


life insurance policy payable to in- 
sured’s brother, a citizen of Hungary, 
had been paid to the alien property 
custodian, in a suit against the cus- 
todian under Trading with the Enemy 
Act by one who claimed such proceeds 
on the ground that insured had chang- 
ed the beneficiary in the policy by 
substituting plaintiff for insured’s 
brother, the brother was entitled to 
notice; but, his whereabouts being 
unknown, except that he was last 
supposed to be in Hungary, the court 
ordered notice printed four times at 
weekly intervals in some paper in 
Buda-Pest and the next largest city 
in the then existing republic, advis- 
ing him that he must file his appear- 
ance within six weeks of the last 
publication, this being the best pos- 
sible substitute for actual notice. 
Lovinger v. Garvan, 270 F. 298. 


fe] Bill held sufficient.—Bourne v. 
Miller, 4 F.(2d) 1006. 

{f] Evidence.—(1) Plaintiff has 
the burden of proving his citizenship 
(Sinjen y. Miller, 281 F. 889 [aff 289 
EF. 388]; Von Zedwitz v. Sutherland, 
58 cApp.D:C. 153; 26.8. (2d) 525)- ©) 
and facts showing his right to re- 
cover under the statute (Sturchler v. 
Hicks, 17 F.(2d) 321). ~(8) A decree 
of a state court, declaring plaintiff 
to be heir and entitled to land as 
against alien heirs, is admissible in 
evidence. Miller v. Clausen, 299 F., 
723 [appeal dism 46 S.Ct. 105, 269 U.S. 
595, 70 L.Ed. 431]. (4) Evidence held 
to establish that a person seeking re- 
turn of property seized by the alien 
property custodian was either a Ger- 
man citizen or possessed of dual citi- 
zenship. Von Zedtwitz v. Sutherland, 
supra. 


7. Behn. Meyer & Co. v. Miller, 45 
S.Ct. 165, 266 U.S. .457, 69 L.Ed. 374 
Dreviebt -App.D: Cr 255,, 296: Ey 1002); 
Von Schwerdtner y. Piper, 23 F.(2d) 
862; Sturchler v. Sutherland, 23 F. 
(2d) 414 [rev 19 F.(2d) 999]; U. S. 
Trust Co. of New York v. Hicks, 16 
F..(2d) 286; Wowinckel v. First Fed- 
eral Trust Co.,.15 .@2d). 872; Stadt- 
muller v. Miller, 11 F.(2d) 732, 45 A. 
L.R. 895; Matheson v. Hicks, 10 F. 
(2d) 872; Vowinckel v. First Federal 
EUS Gt OOuwme Oza Cad)se tO uMletzi. we 
Garvin, 3 F.(2d) 182;- Mayer v. Gar- 
van, 278 F. 27 [mod 270 F. 229]; Ros- 
sie v. Garvan, 274 F. 447; Salaman- 
dra Ins. Co. v. New York Life Ins. & 
Trust Co., 254 F. 852; Pilger v. Suth- 
erland, 57 F.(2d) 604, 61 App.D.C. 84; 


[67 C.J.] 397 


any interest, right, or title which claimant has in 
money or property seized or taken possession of by 
the alien property custodian, and, in case such 
right, title, or interest is established, to obtain an 
order of court for the transfer of the money or prop- 
erty to claimant. 
erally construed,® it provides an exclusive remedy® 
which is available to,“ and only to,® persons or cor- 
porations within the terms of the statute. 


While this provision is to be lib- 


Extent of recovery. The recovery is to be limit- 
ed to that provided by statute,® namely, the property 
seized or the proceeds derived from a sale thereof 
by the custodian,’ together with all accumulations 
or interest actually received thereon;'! it is not to 


aes v. Miller, 8 F.(2d) 797, 56 App.D. 
5 3.6; 

[a] Person or corporation not oth- 
erwiso entitled (1) to the return of 
money or property may be entitled to 
a, return of money or property not ex- 
ceeding in value the sum of ten 
thousand dollars. USCA tit 50 ap- 
pendix § 9-(b) (10). (2) Notwith- 
standing a former proviso, since re- 
pealed, that an insurance company 
could not avail itself of this statu- 
tory provision until claims filed 
against it by citizens of the United 
States were satisfied, it was held that 
an insurance company could recover 
ten thousand dollars where more than 
enough of its funds to satisfy claims 
against it was left in the hands of 
the alien property custodian. Aachen 
& Munich Fire Ins. Co. v. Sutherland, 
13. F..(2d) 286, 56 App.D.C. 314. 


8. De la Mettrie v. James, 47 S. 
Ct. 264, 272.U.S. 731; 71 Libd. 496 fate 
6 F.(2d) 479]; Corn Exchange Bank 
v. Miller, 15 E.(2d) 456; Farmers’ 
Loan & Trust Co. v. Hicks, 9 F.(2d) 
848 [rev 298 F. 758 and 2 F.(2d) 498, 
and cert den 46 S.Ct. 120, 269 U.S. 583, 
70 L.Ed. 424]; Munich Reinsurance 
Co. v. First Reinsurance Co. of Hart- 
ford, 6 F.(2d) 742 [aff 300 F. 345, and 
appeal dism 47 S.Ct. 458, 273 'U.S. 666, 
71 L.Ed. 830]; Garvin v. Kogler, 272 
F.. 442; Richmers Rhederei Actien Ge- 
sellschaft v. Sutherland, 23 F.(2d) 
989, 57 App.D.C. 381 [cert den 48 S.Ct. 
338,276 WS 632, 82 shabdt 7427)= 
Thorsch v. Miller, 5 F.(2d) 118, 56 
App.D.C. 295 [appeal dism 47 S.Ct. 
577, 274 U.S. 763, 71 L.Ed. 1318]; Lust 
v. Miller, 4 F.(2d) 298, 55 App.D.c. 
217; Schutte v. Miller, 55 App.D.Cc. 
212, 4 F.(2d) 288; Swiss Nat. Ins. Co. 
v. Miller, 289 F. 571, 53 App.D.C. 173 
[aff 45 S.Ct. 213, 267 U.S. 42, 69 L.Ed. 
504]; Miller v. Schutte, 287 F. 604, 52 
App.D.C. 359; Sigg-Fehr v. White, 
285 F. 949, 52 App.D.C. 215; In re Is- 
enberg’s Estate, 28 Hawaii 590. 


9. Vowinckel v. First Federal 
Trust Co., 15 E.(20) 872; Von Brune 
ing v. Sutherland, 29 F.(2d) 631, 58 
App.D.C. 258. 


[a] Difference in value of mark 
at time of seizure and a later date is 
not recoverable. Lizrodt v. Miller, 17 
F.(2d) 533 [cert den 48 S.Ct. 29, 275 
LOGS arms YOO Ot 7 Slala 


10. Vowinckel v. First Federal 
Trust Co., 15 F.(2d) 872; Sigg-Fehr v. 
White, 285 F. 949, 52 App.D.C. 215. 


[a] Proceeds of resale by purchas- 
er cannot be reached by a claimant 
of the property seized. Sigg-Fehr v. 
White, 285 F. 949, 52 App.D.C. 215 (re- 
sale by the director general of rail- 
roads who purchased from the alien 
property custodian). 

11. Henkels v. Sutherland, 46 S.Ct, 
524, 271 U.S. 298, 70 L.Ed. 953 [rev 
4 F.(2d) 988 (aff 298 F. 947)]; Vo- 
winckel v. First Federal Trust Co., 
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include costs? or interest on cash held in the treas- 
ury.t? Where the property was erroneously seized 
by the custodian, recovery is not to be reduced by 
a deduction of expenses.1# 


Attorney’s fees. A federal statute limiting the 
amount payable for services in connection with the 
release of property held by the alen property cus- 
todian has been held applicable to all contracts to 
pay fees for such services;’° but there is authority 
to the contrary.!® <A special attorney who was em- 


ployed by the alien property custodian to make an. 


investigation without any agreement as to compen- 
sation and who was not carried on the custodian’s 
pay roll may recover from the United States what 
his services were reasonably worth.*7 


[§ 118] g. Subjection of Property to Payment of 
Debt. The Trading with the Enemy Act and its 
amendments confer on a nonenemy, to whom a debt 
is owing by an enemy whose money or property has 
been taken over by the alien property custodian and 
is held by the custodian or the treasurer of the Unit- 
ed States, the right to institute a suit in equity in a 
federal district court or the supreme court of the 
District of Columbia to establish the debt, and, if it 
is so established, to obtain an order of court for its 


WAR 


[§§ 117-118 


held by the custodian. or treasurer.18 The statutory 
provisions authorizing the suit are highly remedial?® 
and should be liberally construed.2® The word 
“debt” is used in the statute in its popular sense,?* 
and is not limited to liquidated demands”? or to caus- 
es of action enforceable at common law in an action 
of debt under technical procedural rules;?* but, of 
course, there may be claims which are not within the 
statute,?* and effect will be given to statutory amend- 
ments prohibiting the allowance of a debt in certain 
cases,?®° as where the debt was not owing to, and 
owned by, claimant prior to Oct. 6, 1917,7° claimant 
is a citizen or subject of a nation which was asso- 
ciated with the United States in the prosecution of 
the war, and such nation has not extended reciprocal 
rights to citizens of the United States,?* or claimant 
is not a citizen of the United States and the debt did 
not arise with reference to the money or property out 
of which collection is sought.?° 


Existence of other claims is immaterial,?® even 
though the United States is a rival creditor;?° and 
the prorating or marshaling of claims is not called 
fore 

Where obligation sued on is governed by foreign 
law, it is not enlarged by the fact that suit is brought 


payment from the money or property of the debtor 


15 F.(2d) 872. See Kny v. Miller, 2 
F.(2d) 318, 55 App.D.C. 95 [appeal 
dism! 47°S.Ct..337, 278 Urs, 778, 71 DL. 
Eid. 888] (interest or increment which 
accrued after, but not before, the 
passage of the statute authorizing 
recovery thereof). 


12. Vowinckel v. First 
Trust Co., 15 F.(2d) 872. 


[a] Expense of prosecuting suit.— 
A trustee’s expenses in prosecuting 
an unnecessary and unsuccessful suit 
to recover a trust fund taken over 
by the alien property custodian 
should not be decreed to be paid from 
the trust fund. Farmers’ Loan & 
Trust Co. v. Hicks, 9 F.(2d) 848 [rev 
298 EF. 758 and 2 F.(2d) 493, and cert 
non 46 S.Ct. 120, 269 U.S. 583, 70 L.Ed. 
424]. 

13. Vowinckel v. First Federal 
Trust Co., 15 EF. (2d) 872% Seer Ca eas: 
Camp v. Miller, 300 F. 579 (holding 
generally that interest cannot be al- 
lowed). 

14. Escher v. Woods, 50 S.Ct. 337, 
281 U.S. 379, 74 L.Ed.'918 [rev 33 F. 
(2d) 556, 59 App.D.C. 81 and cert gr 
50 S.Ct. 38, 280 U.S. 544, 74 L.Ed. 
604]. Contra Kuttroff v. Sutherland, 
49 F.(2d) 944. 


[a] Exvenses incurred in making 
unsuccessful defense to suit are not 
to be deducted. Vowinckel y. Suth- 
erland, 24 F.(2d) 196. 


15. Bernard v. Chase Nat. Bank of 
City of New York, 253 N.Y.S. 336, 233 
App.Div. 384; Clemens v. Perry, (Tex. 
Commn.App.) 51 S.W.(2d) 267 [rev 
(Civ.App.) 29 S.W.(2d) 529]. 

16. Albert v. Munter, 239 P. 210, 
136 Wash. 164. 

17. Cogswell v. U. S., 68 Ct.Cl. 694. 

18. USCA tit 50 appendix § 9. 

19. Miller v. Robertson, 45 S.Ct. 
73, 266 U.S. 2438, 69 L.Ed. 265 [aff 
286 EF. 503]; Reising v. Deutsche 
Dampfschiffahrts-Gesellschaft Han- 
sa, 15 F.(2d) 259; Rockwood y. Miller, 
290 F. 341, 53 App.D.C. 366. 


20. Miller v. Robertson, 45 S.Ct. 
73, 266 U.S. 248, 69 L.Ed. 265 [aff 286 


Federal 


For later cases, developments and changes in the law see Annotations, same title and section number. 


F. 503]; Synthetic Patents Co. 
Sutherland, 22 F.(2d) 491 [cert den 
48 S.Ct. 324, 276 U.S. 630, 72 L.Hd. 
741]. \ 

[a] Purpose of statute should not 
be defeated by strict or narrow inter- 
pretation.—Miller v. Robertson, 45 S. 
Ct. 73, 266 U.S. 243, 69 L.Ed. 265 [aff 
286 EF. 503]; Reising v. Deutsche 
Dampfschiffahrts-Gesellschaft Hansa, 
15 F.(2d) 259; Rockwood v. Miller, 
290 F. 341, 538 App.D.C. 366. 


21. Sutherland v. Kanawha Valley 
Bank, 48 F.(2d) 1027. 


22. Rockwood v. Miller, 290 F. 341, 
53 App. D.C. 366... Contra W. S. Tyler 
Co. v. Deutsche Dampfschifffahrts 
Gesellschaft Hansa, Bremen, Ger- 
many, 276 F. 134. 


[a] Claim for value of legal serv- 
ices may be recoverable. -Koscinski 
v. White, 286 F. 211; Norris v. Berg- 
doll, 283 F. 981; Rockwood v: Miller, 
290) Be S415 038 DA DD.D.Ciy 3665 tne 
Babes Estate, 202 N.W. 492, 162 Minn. 


[b] Interest is allowable.—Miller 
v. Robertson, 45 S.Ct. 78, 286 U.S. 243, 
69 L.Ed. 265 [aff 286 F. 503]. 


23. Miller vy. Robertson, supra. 
24. See cases infra this note. 


[a] For example (1) voluntary 
payments made by a corporation to 
stockholders from profits and sur- 
plus without any formal declaration 
of dividends may not be recovered 
out of property seized by the alien 
property custodian where the corpo- 
ration had no unpaid debts and the 
payments were made without fraud, 
duress, or mistake of fact. Synthetic 
Patents Co. v. Sutherland, 22 F.(2d) 
491, 494 [cert den 48 S.Ct. 324, 276 
US. 630, 72 L.bd. 741]. (2) A cor- 
poration debtor which, without ex- 
cuse, failed to perform its statutory 
duty to deduct and withhold an in- 
come tax due at the source in mak- 
ing payment to a nonresident alien 
ereditor may not recover the amount 
of the tax so paid. Synthetic Patents 
Co. v. Sutherland, supra. (3) An in- 


in this country.®? 


In such ease, a discharge of the 


v.;ful trade with an enemy without li- 


cense from the president is not re- 


coverable. Springer y. Garvan, 276 
1p SES 
25. See infra text and notes 26-28. 


26. Sutherland v. Norris, 24 F.(2d) 
414 [rev 19 F.(2d) 232, cert den 48 
S.Ct. 562, 277.U.S. 602, 72 L.Ed. 1009, 
and am on other grounds 33 F.(2d) 
899]; Synthetic Patents Co. v. Suth- 
erland, 22 F.(2d) 491, 494 [cert den 
48 S.Ct. 324, 276 U.S. 630, 72 L.Ed. 
741]; Wilson v. Miller, 274 F. 808. 


[a] Statutory provision is valid.— 
Wilson v. Miller, 274 F. 808. 


{b] Prior to amendment imposing 
this limitation, it was not necessary 
that the debt should have existed at 
the time of the enactment of the 
rier ee act. Springer v. Garvan, 276 


27. Aronstam v. James, 273 F. 545. 


28. Banco Mexicano de Commercio 
e Industria v. Deutsche Bank, 44 S.Ct. 
209, 263 U.S. 591, 68 L.Hd. 465 [aff 
289 F. 924, 58 App.D.C. 266]; Nortz 
v. Miller, 285 F. 778 laff 285 EF. 781]; 
La Mettrie v. James, 6 F.(2d) 479, 
55 App.D.C. 354 [aff 47 S.Ct. 264, 272 
U.S. 734, 71, a. 496). 


[a] Citizenship at time of suit 
is sufficient; claimant need not have 
been a citizen of the United States 
Drone to OCt OG, wel Od (op eel Si meen. 
Deutsche Dampfschiffahrts-Gesell- 
schaft Hansa, 15 F.(2d) 259. 


29. U.S. v. Securities Corporation 
General, 4 F.(2d) 619, 55 App.D.c. 
256 [aff 46 S.Ct. 116, 269 U.S. 283, 70 
L.Ed. 275]. : 


30. White v. Mechanics’ Securities 
Corporation, 46 S.Ct. 116, 269 U.S. 
283, 70 L.Ed. 275 [aff 4 F.(2d) 619, 
55 App.D.C. 256, and 4 F.(2d) 624, 55 
App.D.C. 261]. 

31. U.S. v. Securities Corporation. 
General, 4 F.(2d) 619, 55 App.D.C. 256 
Laff sub nom. White v. Mechanics’ 
Securities Corporation, 46 S.Ct. 116, 
269 U.S. 283, 70 L.Ed. 275]. 


32. Die Deutsche Bank Filiale 


debtedness which arose from unlaw-| Nurnberg v. Humphrey, 47 S.Ct. 166, 


a 


§§ 118-120] 


debt under the governing foreign law by a deposit in’ 


court is a good defense.?® 


Parties. Although the alien property custodian 
or the treasurer of the United States, as the case may 
be, is to be made a party defendant in the suit,?4 
and the United States is not a proper party,®® the 
suit is in substance and effect one against the United 
States.°° The present German government is not a 


necessary party to a suit by holders of notes given ° 


by the Imperial German Government to enforce pay- 
ment from funds of the latter government seized by 
the alien property custodian.*7 


Constructive service of process may be made on 
alien defendants.?8 

Attachment. An amendment of the Trading with 
the Enemy Act provides that any money or property 
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returnable under certain sections of the act shall, at 
any time prior to its return, be subject to attachment 
in accordance with the provisions of the code of law 
for the District of Columbia, but that actual posses- 
sion shall not be taken by an officer of court of any 
money or property held by the alien property custo- 
dian or the treasurer of the United States.*® 


[§ 119] h. Compensation. Whether compensa- 
tion or indemnity shall be granted for enemy owned 
properties seized in time of war is a matter for con- 
gress,*° rather than the courts,*! congress being free 
and untrammeled to authorize the seizure, use, or 
appropriation of enemy owned properties without 
any compensation whatever,*? or, if it sees fit, to pro- 
vide for just compensation** and how it shall be de- 
termined,** 


XIII. CAPTURE AT SEA AND PRIZE*5 


[By Stanuey A. Hacker] 


[§ 120] A. In General. Capture and condemna- 
tion are the prescriptive and established modes by 
which the law of nations, as applicable to maritime 
warfare, is enforced.4® To constitute a complete 


capture, it is necessary and sufficient that there be 
such conduct as to indicate on the one side a sub- 
mission or forced compliance with the other’s will, 
and on the other side an intention to take possession 


PAGS A OSS Casi fsa Dal OG SHOR Bb oe 7a De 
(2dr 330]. 

33. Zimmermann y. Sutherland, 47 
S.Ct. 625, 274 U.S. 253, 71 L.Ed. 1034 
[aff 7 F.(2d) 443 (rev 2 F.(2d) 629)]. 

34. USCA tit 50 appendix § 9. 

35. U.S. v. Securities Corporation 
General, 4 F.(2d) 619, 55 App.D.C. 256 
[aff sub nom. White v. Mechanics’ 
Securities Corporation, 46 S.Ct. 116, 
269 U.S. 288, 70 L.Ed. 275]. 


36. Sutherland v. Norris, 24 F.(2d) 
414 [rev 19 F.(2d) 232, cert den 48 
S:Ct- 562. 277) U.S. 602.2722 bhad. 1009, 
and am on other grounds 33 F.(2d) 
899]; Synthetic Patents Co. v. Suth- 
erland, 22 F.(2d) 491, 494 [cert den 
48 S'Ct. 1324, 276 US. 630,972). L.Ed: 
741). 

37. White v. Mechanics’ Securities 
Corporation, 46 S.Ct. 116, 269 U.S. 
283.710) Lammid., 225 [att 4° Wd). 619, 
55 App.D.C. 256, and 4 F.(2d) 624, 55 
App. .Cs, 2611) 

38. Koscinski v. White, 286 F. 211. 

39. USCA tit 50 appendix § 30. 

fa] Amendment is constitutional. 
—Orenstein & Koppel Aktiengesell- 
schaft v. Koppel Industrial Car & 
Equipment Co., 38 F.(2d) 532 [cert 
gr 50 S.Ct. 250, 281 U.S. 710, 74 L.Ed. 
1132 (cert dism 51 S.Ct. 106, 282 U.S. 
906, 75 L.Ed. 798)]. 


[b] Amendment is remedial and 
entitled to liberal construction.— 
Orenstein & Koppel Aktiengesell- 
schaft v. Koppel Industrial Car & 
Equipment Co., 38 F.(2d) 532 [cert 
oT 0S Cle 200) 283i 8. S50 MLO ee. ie 
Hd. 1132 (cert dism 51 S.Ct. 106, 282 
DES:, 906, > Lhd.) 793) J. 


[c] Reference to District of Co- 
lumbia attachment laws is merely a 
reference to the machinery by which 
the attachment shall be had and is 
not an adoption of the District of 
Columbia statute of limitations. 
Sprunt v. Direction Der Disconto 
Gesellschaft of Bremen, Germany, 63 


F.(2d) 127, 61 App.D.C. 350 [cert den 
53 S.Ct. 526]. : 
[d] Remedy is available when 


the action is based on, or grows out 
of, a contract express or implied, 


whether made with the alien or with 
the alien property custodian, acting 
as his trustee and in his behalf. 
Orenstein & Koppel Aktiengesell- 
schaft v. Koppel Industrial Car & 
Equipment Co., 38 F.(2d) 532 [cert 
er 50 S.Ct. 250, 281 U.S. 710, 74 L.Ed. 
1132 (cert dism 51 S.Ct. 106, 282 U. 
S. 906, 75 L.Ed. 798)]. 


[e] Court has jurisdiction, not- 
withstanding “the mnonresidence of 
plaintiff and defendant in the Dis- 
trict of Columbia, where the alien 
property custodian and the fund or 
property involved are within the ju- 
risdiction of the court. Sprunt v. Di- 
rection Der Disconto Gesellschaft of 
Bremen, Germany, 63 F.(2d) 127, 61 
App.D.C. 350 [cert den 53 S.Ct. 526]. 


[f] Declaration held to state case 
for attachment.—Orenstein & Koppel 
Aktiengesellschaft v. Koppel Indus- 
trial Car & Equipment Co., 38 F.(2d) 
boceleert 2reb0T StOt. 250, 6281. Us, 
710, 74 L.Ed. 1132 (cert dism 51 S.Ct. 
106, 282 U.S. 906, 75 L.Ed. 798)]. 


[g] Judgment of condemnation 
may be _ entered. Sutherland _ v. 
ere 41 F.(2d) 974, 59 App.D.C. 


doe See infra text and notes 42-— 


41. U. S. v. Chemical Foundation, 
294 F. 300 [aff 5 F.(2d) 191 (mod on 
other grounds 47 S.Ct. 1, 272 U.S. 1, 
Wi Dowd. 131) 72 


fa] Court of claims (1) has no 
jurisdiction to grant compensation 
for property seized or destroyed by 
the United States, as such claims 
sound in tort and not in contract. 
Jurugua Tron Co. vi (U.S. 29 S:Ct. 
3850, elo U.S. 297, 53 .ed. 4520) Laff 
424Ct.C). 991]; Ribas. iy Hijo. Vv. U..S:, 
2A5S8°Ct. 12%, 194, U.S, .3815, +48. id: 
994; Gallego, Messa & Co. v. U. S., 
43 Ct.Cl. 444; Nephews v. U. S., 43 
Ct.Cl. 430. (2) Jurisdiction of court 
of claims generally see Federal 
Courts §§ 375-386. 


42. U.S. v. Chemical Foundation, 
Mi SuCies Sy aPe Dies. SB eicl GUM OG bast 
[mod 5 F.(2d) 191 (aff 294 F. 300)]; 
Chemische Fabrik Von Heyden, Ak- 
tiengesellschaft v. Tait, 64 F.(2d) 


295, faff- 58 F.¢2d)) 814]. 

[a] Fifth Amendment (1) of the 
federal constitution providing that 
private property shall not be taken 
for public use without just compen- 
sation does not apply to the property 
of alien enemies in time of war. 
U. S. v. City of Hoboken, N. J., 29 F. 
(2d) 932; North German Lloyd v. 
WarSs55 61 Ctl 1385 514 Se? (22) eeere 
were otherwise the war powers con- 
ferred upon Congress by the Consti- 
tution would be rendered nugatory 
and the Government would be placed 
in the attitude of being obliged to 
pay to its alien enemies money which 
could be used for its own destruc- 
tion.’”’ North German Lloyd v. U. S., 
supra. 


43. North German Lloyd v. U. S., 
supra. 


44. North German Lloyd v. U. S., 
supra. ; 


[a] Congress may provide for de- 
termination by president.—Hamburg- 
American Line Terminal & Nav. Co. 
Vay Ul Sin 4 805-Ct, 4708 207 Sete ss 
72 L.Ed. 822 [rev 59 Ct.Cl. 461]. 


45. Cross references: 
“Capture” see 9 C.J. p 1282. 


Effect of capture on seaman’s right 
to wages see Seamen §§ 179-189. 


Prize” and related terms defined and 
distinguished from other terms see 
Prize §§ 2-4. 

Seizure and condemnation of vessel 
engaged in piracy see Piracy $§ 14~— 
16. 


46. The Leonora, [1919] A.C. 974. 

[a] Maritime right.—The right of 
a belligerent to capture enemy prop- 
erty and ask for its condemnation by 
a prize court as lawful prize is a 
maritime right. The Palm Branch, 
[1919] -A.Gr 272. 


[b] Capture was not in violation 
of neutrality laws where made by a 
privateer which had originally been 
fitted out and commissioned in vio- 
lation of the neutrality laws, but had 
afterward been sold and legally fitted 
out and commissioned. Williamson 
es The Betsy, 30 F.Cas.No. 17,750, Bee 
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of the prize.** No particular form of conduct is 
necessary;*® and when completed captures are made 
ou the high seas, it can rarely matter by what steps 
they become complete or in what the conclusive indi- 
cia of capture consist.*® 

[§ 121] B. Place of Capture.®° Except in a ju- 
risdiction wherein it is provided otherwise by a stat- 
ute in force at the time,®' the right of prize is not 
limited to property on the sea,°? but may include 
captures on inland waters.°* A capture of an enemy 
ship within the territorial waters of a neutral na- 
tion is wrongful®* as to the neutral nation,®® al- 
though not as to the enemy.°® 


On land. The capture of property on land by mil- 
itary forces,°? otherwise than in hot pursuit of prop- 
erty landed by the enemy to avoid capture at sea,*® 
does not subject the property to condemnation as 
maritime prize. However, the question of whether 
property is afloat or ashore is not an infallible test 
as to whether it may or may not be seized as mari- 
time prize;>® under some circumstances property 
which was the subject of maritime prize at the out- 
break of war may be lawfully seized on land as mari- 
time prize.°° 


47. The Mary, 2 Wheat. (U.S.) 123, 51. 


WAR 


The Cotton Plant, 19 Wall. (U. 68. 


[§§ 120-123 


[§ 122] C. Property Liable—1. In General. Un- 
less a recognized exemption is applitable,° an enemy 
vessel®? and cargo®* are subject to capture and con- 
demnation as maritime prize. Also where citizens 
of an allied state are engaged in illegal intercourse 
with the enemy, their property engaged in such in- 
tercourse, whether ship or cargo, is subject to cap- 
ture and condemnation by any allied belligerent ;°* 


_and the vessel of a loyal citizen is subject to capture 


and condemnation where it is employed in trade with 
the enemy.®® On the other hand, neutral property 
is not lable to capture and condemnation®® except 
in the cases of contraband of war,®’ resistance to 
search,°® violation of blockade,°® or employment in 
unneutral service.° 


Parts and appurtenances of ship. The lawful 
condemnation of a ship may extend to all parts and 
appurtenances thereof.71 Coal on board, however, 
is not a part of a ship constituting lawful prize." 

[§ 123] 2. Effect of Particular Matters—a. In 
General. The question of whether particular prop- 
erty is enemy or neutral in character and therefore 
is or is not subject to capture and condemnation may 
depend on its origin,’? situs,74 destination,’® owner- 


See infra § 146. 


4 L.Ed. 200; The Grotius, 9 Cranch] S.) 577, 19 L.bd. 983. 69. See infra § 164 
(U.S.) 368, 3 L.Ed. 762; The Alexan-| 52 tn re Victoria Nyanza Cap- ; sees : 
der, 1 F.Cas.No. 164, 1 Gall. 532 [aff| tured Craft, [1919] P. 83. Compare 70, See infra § 166. 
8 Cranch 169, 3 L.Ed. 524]; The Pell- The Palm Branch, [1919] Re 372 71. The Schlesien, Bid Mad bo Bre Sz. 89; 


worm, [1922] A.C. 292. 
[a] Intention to escape.—‘“When 
that is done deditio is complete, even 53. 


(the right is limited to property ac- 
tually or constructively at sea). 


In re Victoria Nyanza Captur- 


The Hamborn, 17 Can.Exch. 250. 


[a] Rule applied to apparatus 
forming part of the ship. The Schle- 


though there may be on the part of | eq Craft, [1919] P. 83. sien, 112 L.T. 353. 

the prize an intention to seize an op- Riese, 5 r 
portunity of escape, should it pre- Jurisdiction of prize court see Ad- 72. The Hamborn, 17 Can.Exch. 
sent itself. Submission must be] ™iralty § 108. 250. 

judged by action or by abstention 54 Procurator-General vy. Nether- 73." The iNary, 16° BiCas:No.7 9,164; 
from action; it cannot depend on} lands State, [1922] 1-A.C. 292 [aff}1 Gall. 620 [aff in part and rev in 
mere intention, though proof of ac-| [1920] P. 347]; Eckell v. Procurator-| part on other grounds 8 Cranch 388, 
tual intention to evade capture may] General, [1920] A.C. 1034. 3 L.Ed. 599, and 9 Cranch 126, 3 L. 
be evidence that acts in themselves fa] Facts held to show capture | Ed. 678]. 

presenting an appearance of submiS-| oytside neutral waters.—The Loek- [a] Produce of land in enemy 


sion were ambiguous and did not re- 
sult in a completed capture.’ The 
Pellworm, [1922] A.C. 292, 302. 

48. The Pellworm, supra. 

{a] Hauling down flag.— 
case of a merchantman, where the 
traditions of commissioned men-of- 
war are not of equal application, the 58. 
hauling down of the flag, like any 
other sign or act of submission, is to 59. 
be tested by inquiring whether the] 194 
prize has submitted to the captor’s 


inl (Beh TAbID Slee, 


“In the 57. 


mann Linie 


594, 
55. The Bangor, [1916] P. 181. 
56. The Bangor, supra. 

Procurator-General v. 


[1922] 1 A.C. 285 [aff [1919] P. 329]. 


: The Anichab, 
Latin pLo 22 sie ALG: 


The Roumanian, [1916] 1 A.C. 


235]. 


country (1) is to be considered as hos- 
tile property, so long as it belongs to 
the owner of the soil, even though 
he is a neutral and resident in a neu- 


: Woer-| tral country. Thirty Hogsheads of 
Actiengesellschaft,} Sugar v. Boyle, 9 Cranch (U.S.) 191, 
3 L.Ed. 701; The Mary Clinton, 16 F. 


Cas.No. 9,203, Blatchf. Prize Cas. 556¢; 
The Asturian, [1916] P. 150. (2) 
“This doctrine has not been doubted, 
and still remains in full force as part 
of the law of nations.” The Asturi- 


GLO TO ee oo 


#4799 60. Procurator-General v. Woer-|an s : 
Deanne EGU WOR REDE A ig BC mann Linie Actiengesellschaft, Lessee: Pg 
2 92- [1922] 1 A.C. 235 [aft [1919] P. 329];| [bh] Detention of goods.—-“bnemy 
{[b] Boarding or putting crew on| The Eden Hall, [1916] P. 78. a des as ured ae a BE sieorece in 
board.—(1) Putting a prize crew council su jecting goods of enemy 
aboard is not necessary. The Alex- paral pe cure bye navel forces opel origin to detention but not to con- 
ander, 1 F.Cas.No. 164, 1 Gall, 582] ¢7 y nevay: eaiere oe Sy pocade demnation unless they constituted 
5 . rales < 
[aff 8 Cranch 169, 3 L.Ed. 524]; Wil may lawfully be condemned as prize. enemy property, was construed to 


refer to commodities of any kind 


cocks v. Union Ins. Co., 2 Binn. (Pa.) 
574, 4 Am.D. 480. (2) ‘A ship may 
be truly captured, though she is nei- 
ther fired on nor boarded (The Ed- 
ward and Mary, 3 C.Rob. 305, 165 Re- 
print 474), if, for example, she is 
constrained to lead the way for the 
capturing vessel under orders, or to 
follow her lead, or directs her course 
to a port or other destination, as com- 
manded. If she has to be boarded, 
she is at any rate taken as prize when 
resistance has completely ceased.’ 
The Pellworm, [1922] A.C. 292, 302. 


49. The Pellworm, supra. 
50. Situs of property as affecting 
Enemy or neutral character thereof 
see infra § 123. 
Exemption from capture see infra §§ 
129, 130. 


The Roumanian, [1916] 1 A.C. 124. 


61. See infra §§ 128-130. 

62. The Appam, 243 F. 230; The 
PAndosy LOO an tA Our loo. 

63. The Appam, 243 F. 230; The 


Orndunawo2a Dl lucbaube 
Orla 8) a./T. S521, 


[a]. Bonds are capturable as prize. 
The Frederik VIII, [1917] P. 48. 


[b] Private property of enemy of- 
ficers and crews on a captured enemy 
ship is liable to confiscation. The 
Libau, 62 Sol.J. 106. 


64. The Panariellos, 31 T.L.R. 326. 


65. The Shark, 21 F.Cas.No. 12,- 
708, Blatchf. Prize ass, 205. 


66. The Bee, 49 Ct.Cl. 630. 
67. See infra § 149 et seq. 


The Derffling- 


which were leaving or moving out- 
wardly from Germany, even though 
they came into being elsewhere. 
Procurator-General Vv. Wiegman’s 
Bank, [1920] A.C. 904 [mod [1919] 
P. 255]. 


74 U.S. v. Steam Vessels of War, 
1 S.Ct. 539, 106 U.S. 607, 27 L.Hd. 286: 
The Joseph, 8 Cranch 451, 3 L.Ed. 621 
[aff 13 F.Cas.No. T6335 1 Gall. 5451; 
The Mary Clinton, 16 F.Cas.No. 9,203, 
Blatchf. Prize Cas. 556; The Aline, 
2 Jur.N.S. 143. 


Exemption of vessels in port at 
outbreak of war see infra § 129. 
Place ef capture see supra § 121. 


75. The London Packet, 5 Wheat. 
(U.S.) 132, 5 L.Wd. 52: The Frances, 
8 Cranch (U.S.) 359, 3 L.Ed. 589; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 123-124] 


ship,‘® or probable use,‘* or other attendant circum- 
Rights, interests, or equities in, or liens 
or encumbrances on, property, not amounting to gen- 
eral ownership, are not regarded by a prize court in 
determining whether the property is liable to seizure 


stances.*8 


and condemnation.?® 


The Hannah M. Johnson, 11 F.Cas.No. 
6-030. .biatchf., Prize, Cas. 973 The 
Olive, 18 F.Cas.No. 10,487, Blatchf. 
Prize Cas. 185; The Reindeer, 20 F. 
Cas.No. 11,680, Blatchf. Prize Cas. 
241; The Sally Magee, 21 F.Cas.No. 
12,260, Blatchf. Prize Cas. 382 [aff 
3 Wall. 451, 18 L.Ed. 197]; The Sarah, 
21 E.Cas.No. 12,337, Blatchf. Prize 
Cas. 195; Stewart -v. McIntosh, 4 
Harr.&J. (Md,) 233. 


[a] Provisions sent to enemy 
stronghold are subject to capture. 
The Benito Estenger, 20 S.Ct. 489, 176 
U.S. 568, 44 L.Ed. 592. 


{b] Cargo shipped to residents of 
neutral country is presumptively 
neutral cargo. The Buena Ventura, 
87 F. 927 [rev on other grounds 20 
S.Ct. 148, 175 U.S. 384, 44 L.Ed. 206, 
and 20 S.Ct. 480, 176° U.S. 535, 44 I. 
HAG: aD. idle 


{c] Unknown consignees of cargo 
on a vessel having a belligerent des- 
tination are presumed to be belliger- 
ents. The Ship Hiram, 41 Ct.Cl. 12. 


[d] Unexecuted intention of mas- 
ter.—Where a neutral vessel was on 
an authorized voyage to a neutral 
port, a design or intention on the 
part of the master to take the vessel 
to an enemy port, which was never 
carried out and which he was never 
in a position to execute, does not sub- 
ject the ship and cargo to condemna- 


tion. The Twee Ambt, [1920] P. 413. 
76. The Carlos F. Roses, 20 S.Ct. 
803, 177 U.S. 655, 44 L.Ed. 929; The 


Wren v. U. S., 6 Wall. (U.S.) 582, 18 
L.Ed. 876; The St. Jose Indiano, 1 
Wheat. 208, 4 L.Ed. 73 [aff 21 F.Cas. 
No= 1253225 52.Gall) 2684s “The Amy 
Warwick, 1 F.Cas.No. 341, 2 Sprague 
123 [aff 2 Black 635, 17 L.Ed. 459]; 
The Ann Green, 1 F.Cas.No. 414, 1 
Gall. 274; The Elizabeth Ann, 8 F. 
Cas.No. 4,357; The Flying Fish, 9 F. 
Cas.No. 4,892, 2 Gall. 373; The Lilla, 
15 F.Cas.No. 8,348, 2 Sprague 177 [aff 
26 F.Cas.No. 15,600, 2 Cliff. 169]; The 
Lucy C. Holmes, 15 F.Cas.No. 8,597, 
Biatchf. Prize Cas. 196; The Na- 
poleon, 17 F.Cas.No. 10,012, Blatchf. 
Prize Cas. 296; The New Eagle, 18 
F.Cas.No. 10,149, Blatchf. Prize Cas. 
196; The Parkhill, 18 F.Cas.No. 10,- 
755a; The Sally Magee, 21 F.Cas.No. 
12,259, Blatchf. Prize Cas. 379; Sev- 
enty-Eight Bales of Cotton, 21 F.Cas. 
No. 12,679, 1 Lowell 11; The Stephen 
Hart, 22° F:Cas.No. 13,364, Blatchf. 
Prize Cas. 387 [aff 3 Wall. 559, 18 L. 
Ed. 220]; Porte v. The U. S., Dev. Ct. 
Cl. § 428; U.S. v. The Schooner Sally 
Mears, 6 D.C. 36; The Odessa, [1916] 
1 A.C. 145; The Ningchow, [1916] P. 
220s 


[a] Ownership at outset of voy- 
age.—Stohr v. Wallace, 269 F. 827 [aff 
AEG Ctaevosy 2b amiss ezeo, 00  Lalid: 
604]. 


[b], Prize court will look beyond 
nominal ownership.—The St. Tudno, 
[1916] P. 291. 


[c] Chartered vessel is to a cer- 
tain extent pro hac vice a vessel of 
the nation to which the charterer be- 
Jongs. The Adula, 20 S.Ct. 432, 176 
U.S. 361, 44 L.Ed. 505 [aff 89 F. 351]. 


[d] In absence of evidence as to 
ownership of property, it may be con- 
demned as the property of unknown 


[67 Cc. J.—26] 
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[§ 124] b. Flag and Documenis. 
superficial evidence of nationality of a vessel,*° but 
it is not conclusive,*! and the use of false colors usu- 
ally subjects the véssel to penalty.*®? 


Papers or documents. 
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The flag is the 


The absence*? or irregular- 


ity’* of papers, their defacement®® or destruction,*® 


belligerent owners. Schooner 


Betsey, 36 Cr-€l= 256. 


The 


77. Oakes v. U. S., 19 S.Ct. 864, 174 
U.S. 778, 48 L.Ed. 1169 [aff 30 Ct.Cl. 


[a] Books intended for public 
library will not be confiscated in a 
prize court. The Amelia, 1 F.Cas.No. 
27H, 4 Phila. Ceay) 417. 


73. The Pedro, 20) S.Ct, 188) 275. U; 
S. 354, 44 L.Ed. 195; Almeida v. Cer- 
tain Slaves, 1 F.Cas.No. 255, 5 Hughes 
55, 3 Wheel.Cr. (S.C.) 588; The Amy 
Warwick, 1 F.Cas.No. 342, 2 Sprague 
143 [aff 2 Black 635, 17 L.Ed. 459]; 
The Ellis, 8 F.Cas.No. 4,401, Blatchf. 
Prize Cas. 248; The San Jose In- 
diano, 21 F.Cas.No. 12,322, 2 Gall. 268 
[aff 1 Wheat. 208, 4 L.Ed. 731; U. S. 
v. Seven Hundred and Three Casks of 
Rice, 27 F.Cas.No. 16,253b. 


[a] Suspicious circumstances may 
justify capture of the ship. although 
they are not sufficient to justify its 
condemnation. The Newfoundland, 
20 S.Ct. 274, 176 U.S. 97, 44 L.Ed. 386 
[rev 89 F. 5101; The Olinde Rodri- 
SUCS, LOUIS Clesbu, MTA UU Se bi0; 43 Ten, 
Ed. 1065 [mod 91 F. 274]; The Dash- 
nee Wave, 5 Wall. (U.S.) 170, 18 L.Ed. 
622. 


{b] If neutral shipowmer lends his 
name to cover fraud with regard to 
the cargo, his ship is liable to con- 
demnation. The Fortuna, 3 Wheat. 
236, 4 L.Ed. 379 [aff 9 F.Cas.No. 4,- 
954, 1 Brock. 299]. 


{[c] Neutral property blended with 
enemy’s property shares the fate of 
the latter. The St. Nicholas, 1 Wheat. 
(ULS.) 417, 4 L.Ed. 125. 


79. The Carlos &. Roses, 20 S.Ct. 
803, 177 U.S655, 44 L.md. 929; The 
James Battle v. U. S., 6-Wall. (U.S.) 
498, 18 L.Ed. 933; The Hampton v. 
U. S., 5 Wall. (U.S.) 372, 18 L.Ed. 659; 
The Mary, 9 Cranch (U.S.) 126, 3 L. 
Ed. 678; The Frances, 8 Cranch (U. 
S.) 418, 3 L.Ed.’ 609% Del Col v. Ar- 
nold, 3 Dall. (U.S.) 333, 1 L.Ed. 624; 
The Amy Warwick, 1 F.Cas.No. 343, 
2 Sprague 150; Bolchos y. Darrell, 3 
F.Cas.No. 1,607, Bee 74; The Delta, 7 
F.Cas.No. 3,777, Biatehf. Prize Cas. 
133 Laff 7 F.Cas:No. 3,778, Blatchf: 
Prize Cas. 6541; Hight Hundred and 
Fifty-Eight Bales of Cotton, 8 F.Cas. 
No: 4,818, .Blatehf, Prize Cas. 325; 
Harlan v. The Nassau, 11 F.Cas.No. 
6.066, Blatchf.. Prize Cas. 199, 11 FE: 
Cas.No. 6,067, Blatchf. Prize Cas. 220 
{aff 17 F.Cas.No. 10,028, Blatchf. Prize 
Cas. 665 (aff 4 Wall. 634, 18 L.Ed. 
413)]; The Lynchburg, 15 F.Cas.No. 
8,637a, Blatechf. Prize Cas. 49 [aff 15 
F.Cas.No. 8,639, Blatchf. Prize Cas. 
659]; The Mary Clinton, 16 F.Cas. 
No: 9,203,— Blatehf.) Prize. Cas: 1556" 
The Napoleon, 17 F.Cas.No. 10,012, 
Blatchf. Prize Cas. 296; The San Jose 
Indiano, 21 F.Cas.No. 12,322, 2 Gall. 
268 [aff 1 Wheat. 208, 4 L.Ed. 73]; 
U. S. v. The Arcola, 24 F.Cas.No. 14,- 
464a; U.S. v. The Isaac Hammett, 26 
F.Cas.No. 15,446, 2 Pitts.Rep. 358; 
The Sally Magee, 21 F.Cas.No. 12,260, 
Blatchf. Prize Cas. 382 [aff 3 Wall. 
451, 18 L.Ed. 197]; The Velasco, 28 
¥F.Cas.No. 16,910a, Blatchf. Prize Cas. 
54; The Winifred, 30 F.Cas.No. 17,873, 
Blatchf. Prize Cas. 33; The Odessa, 
The Woolston, [1916] 1 A.C. 145; The 
Tergestea, 31 T.L.R. 180. 


{a] Interest of neutral in enemy 
ship is bound by the national char- 
acter of such ship. The Primus, 2 
Spinks 1, 164 Reprint 273; The In- 
dustrie, 1 Spinks 444, 164 Reprint 256. 


80. The Fortuna, 9 F.Cas.No. 4.- 
954, 1 Brock. 299 [aff 3 Wheat. 236. 
4 L.Ed. 379]; The Hallie Jackson, 11 
F..Cas.No. 5,961, Blatchf. Prize Cas. 
41; Rogers v. The Amado, 20 F.Cas. 
No. 12,005, Newb.Adm. 400; U. S. v. 
Ei Telegrafo, 25 F.Cas.No. 15,049, 
Newb.Adm. 383; Rothersand,. 
gp URS el Sd Aad 


[a] Flag protects only vessel.— 
Johnson vy. Twenty-One Bales, ete., 13 
F.Cas.No. 7,417, 2 Paine 601, 3 Wheel. 
CrapCNaxe)) 43832 


Flag as evidence of vessel’s nation- 
ality generally see Shipping § 3. 


81. The Hamborn, [1919] A. C. 993; 
The Proton, [1913] A Ce 573. 


[a] Flag is not conclusive as to 
cargo.—The Vreede Scholtys, 5 C.Rob. 
5 note, 165 Reprint 677 note: The 
Vrow Blizabeth, 5 C.Rob. 2, 165 Re- 
print 676. 


82. The Fortuna, 9 F.Cas.No: 4,- 
954, 1 Brock. 299 [aff 3 Wheat. 236, 4 
Ld -379 16-0. S. vs The Wren, 2eekB 
Cas.No. 16,768 [rev on other grounds 
6 Wall. 582, 18 L.Ed. 876]; The Vrow 
Elizabeth, 5 C.Rob. 2, 165 Reprint 676. 
But see Arnold v. Delcol, 1 F.Cas.No. 
bob Bee Saeliafl 2 7Dall- Sse. ieee mds 
624] (an American vesse) does not 
forfeit her neutral character merely 
by hoisting a foreign flag, in conform- 
ity to the regulations of a particular 
trade). 


8s. U.S. v. Hallock, 14 S.Ct. 1158, 
154 U.S. 537, 17 L.Ed. 568; The Mar- 


The 


garet & Jesse, 16 EF.Cas.No. 9,071, 
Blatchf, Prize Cas. 581; The ary 
Jane, 16 F.Cas.No. 9,214, Blatchf. 


Prize Cas. 363. 


84. The Charlotte, 5 F.Cas.No. 2,- 
621.) Blatchfia:Prige » Cas. 628-s—"Bhe 
Ouachita, 18 F.Cas.No. 10,621, Blatchf. 
Prize Cas. 652 [aff 18 F.Cas.No. 10,- 
620, }Blatchti. Prize Cas” s06iis 2 hhe 
Water Witch, 29 F.Cas.No. 17,268, 
Blatchf. Prize Cas. 300. 


85. The Circassian, 2 Wall. (U.S.) 
135, 17 L.Ed. 796; The Ella Warley, 8 
F.Cas.No. 4,373, Blatchf. Prize Cas. 
288 [aff 8 E.Cas.No. 4,374, Blatchf. 
Prize Cas. 648]; The Stettin, 22 F.Cas. 
No. 13,383, Blatchf. Prize Cas. 272 [aff 


22 F.Cas.No. 13,384, Blatchf. Prize 
Cas. 665]. ; 
g6. The A. D. Vance, 1 F.Cas.No. 


92, Blatchf. Prize Cas. 608; 
nie, 1 F.Cas.No. 418; Blatchf. Prize 
Cas. 612; The Annie Deas, 1 F.Cas. 
No. 419, Blatchf. Prize Cas. 305; The 
Banshee, 2 F.Cas.No. 965, Blatchf. 
Prize Cas. 580; The Circassian, 5 F. 
CasiNos2,7279 fark 2) Wally asi5. ate. 


The An- 


Ed. 796]; The Douro, 7 F.Cas.No. 4,- 
034, Blatehf. Prize Cas. 362 [aff 3 
Wall. 564, 18 L.Ed. 168]; The Lady 


Stirling, 14 F.Cas.No. 7,986, Blatchf. 
Prize Cas. 614; The Mars, 16 F.Cas. 
No. 9,105, Blatchf. Prize Cas. 150: 
The Mary, 16 F.Cas.No. 9,182, Blatchf. 
Prize Cas. 618; The Nicolai First, 18 
F.Cas.No. 10,255, Blatchf. Prize Cas. 
854; The Tubal Cain, 24 F.Cas.No. 
14,211, Blatchf. Prize: Cas. 240; The 
Wave, 29 F.Cas.No. 17,298, Blatchf. 
Prize Cas. 148. 
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or the carrying of false papers,®? justifies the cap- 
ture and condemnation of the ship. Likewise, the 
condemnation of a cargo is legal where the cargo was 
not properly documented.*® 


[§ 125] ¢. Difference in Nationality of Sip and 
Cargo. While a neutral cargo on an enemy vessel 
is not liable to condemnation as prize,*® this rule 
does not apply to submarine signaling apparatus 
which forms a part of the ship and is not cargo or 
merchandise,®® and the presumption is that property 
shipped on an enemy vessel is enemy property,°* es- 
pecially where it is shipped to an enemy port or con- 
signed to a person in an enemy country.°? 


Enemy goods on neutral vessel. The protection 
of the flag afforded by the Declaration of Paris to 
enemy goods on a neutral vessel does not apply to 
goods transhipped from an enemy vessel,®* or after 
the goods have been discharged from the neutral ves- 
sel.°4 


Goods of one belligerent on vessel of other. The 
goods of one belligerent are subject to capture at 
sea by the other belligerent while being carried in 
the vessels of the latter.°° 


[§ 126] d. Domicile of Owner. The domicile of 
the owner of property has an important bearing on 
its liability to capture and condemnation.®® The 
property or interest of a person who is domiciled in 
enemy country is liable to capture at sea notwith- 


WAR 
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[§§ 124-127 


standing he is a subject or citizen of a neutral coun- 
try or the other belligerent country.°? A person hay- 
ing a commercial domicile in enemy country by rea- 
son of his owning or having an interest in a house 
of business there is within the rule.?® Some,®? al- 
though not other, courts relax the rule for a reason- 
able interval after the outbreak of war to enable the 
citizen or subject of the neutral country or the other 
belligerent country to remove his property from the 
enemy country or disassociate himself from the busi- 
ness there. While a subject or citizen of a bellig- 
erent state may have a domicile in a neutral state 
which will protect his property from capture at 
sea,” residence in the neutral state is an essential 
condition of such a domicile.* 


[§ 127] e. Transfer of Property in Anticipation 
of, or During, War. The continental practice has 
been in the direction of regarding sales of belligerent 
merchant vessels to neutrals-in anticipation of, or 
during, war as invalid;* but in England and the 
United States such sales, whether of vessels or car- 
goes, are upheld where a bona fide sale for a valu- 
able consideration is shown.® In the latter jurisdic- 
tions, however, the presumption is against the valid- 
ity of such transfers,® and such presumption is con- 
clusive where, after the alleged transfer, the former 
owner retains an interest in the ship, or it remains 
under the same management and in the same course 
of trade as before.? Also, a valid transfer cannot be 


87. The Alma, 1 F.Cas,No. 253, 2 
Sprague 203; The Antelope, 1 F.Cas. 
No. 483, Blatchf. Prize Cas. 370; The 
Cheshire, 5 F.Cas.No. 2,655, Blatchf. 
Prize Cas. 151 [aff 5 F.Cas.No. 2,657, 
Blatchf. Prize Cas. 643 and 3 Wall. 
Deegan olen whe Dolphing ai 
F.Cas.No. 3,975; The Gertrude, 10 F. 
Cas.No. 5,369, Blatchf. Prize Cas. 374; 
The Louisa Agnes, 15 F.Cas.No. 8,531, 
Blatchf. Prize Cas. 107; The Scotia, 
91 F.Cas.No. 12,514, Blatchf. Prize 
Cas. 299; The Sue, 23 F.Cas.No. 13,- 
589, Blatchf. Prize Cas. 361; The Caro- 
lina, 3 C.Rob. 75, 165 Reprint 391. 
See Mann v. Sacks, 16 F.Cas.No. 9,- 
035, Bee 202 (false papers divest a 
neutral vessel of all right to redress 
for an unlawful capture). 


88. The Bee, 49 Ct.Cl. 
Sea Flower, 49 Ct.Cl. 211. 

gs9. The Atalanta, 3 Wheat. (U.S.) 
409, 4 L.Ed. 422; The Lutzow, [1918] 
A. C. 435. 

90. The Schlesian, 31 T.L.R. 89. 

91. The London Packet, 5 Wheat. 
132, 5 L.Ed. 52 [rev 15 F.Cas.No. 8,- 
474, 1 Mason 14]; The Lutzow, [1918] 
ACL 435; 

92. The Buena Ventura v. U. S., 
20 S.Ct. 148, 175 U.S. 384, 44 L.Ed. 
206 [rev 87 F. 927]; The Roland, 31 
nhl else) BiGMle 


630; The 


93. The Bawean, [1918] P. 58. 

94. The Bawean, supra. 

955 ~The. Miramichi, [1915], Ps 1: 

96. The Flying Scud v. U. S., 6 
Wall. (U.S.) 263, 18 L.Ed. 755; The 
Amy Warwick, 1 F.Cas.No. 341, 2 


Sprague 123 [aff 2 Black 635, 17 L.Ed. 
459]; The Joseph, 13 F.Cas.No. 7,533, 
1 Gall. 545 [aff 8 Cranch 451, 3 L.Ed. 
621]; The. Mary Clinton, 16 F.Cas. 
No. 9,203, Blatchf. Prize Cas. 556; The 
San Jose Indiano, 21 F.Cas.No. 12,- 
322, 2 Gall. 268 [aff 1 Wheat. 208, 4 
L.Ed. 73]; The Sarah Starr, 21 F.Cas. 
No. 12,352, Blatchf. Prize Cas. 69 [mod 
91; EiGas.No. 12,353, Blatchf. Prize 
Cas. 650]; U. S. v. Arcola, 24 F.Cas. 


No. 14,464a; U. S. v. The F. W. John- 
son, 25 F.Cas.No. 15,179. 

[a] Loyalty or disloyalty of resi- 
dent in the enemy’s country is im- 
material. The Peterhoff, 19 F.Cas.No. 
11,024, Blatchf. Prize Cas. 463 [rev 
on other grounds 5 Wall. 28, 18 L.Ed. 
564]; U. S. v. The Allegheny, 24 F. 
Cas.No. 14,429, 2 Pittsb. (Pa.) 437. 


97. The Venus, 8 Cranch (U.S:) 
253, 3 L.Ed. 553; Elbers & Kraffts v. 
United Ins. Co., 16 Johns. (N.Y.) 128. 


[a] Residence of thirteen years in 
the enemy’s country invests the own- 
er with the character of the enemy, 
although he is a neutral subject. 
Rogers v. The Amado, 20 F.Cas.No. 
12,005, Newb.Adm. 400. 


98. The Buena Ventura v. U. S., 
20 S.Ct. 148, 175 U.S. 384, 44 L.Hd. 206 
[rev 87 F. 927]; The Cheshire v. U. 
S./3 Wall. ((U.S.) 231,178 L.Bd. 175) 
The Friendschaft, 4 Wheat. (U.S.) 
105, 4 L.Ed. 525; The Anglo-Mexican, 
(1918] A. C. 422 [rev [1916] P. 112]; 
The Manningtry, 32 T.L.R. 36. 


99. The Lutzow, [1918] A. C. 485; 
The Anglo-Mexican, [1918] A. C. 422, 
425; The Gerasimo, 11 Moore P. C. 88, 
14 Reprint 628. 


“A neutral having such a commer- 
cial domicil in a country which be- 
comes an enemy country on the out- 
break of hostilities ought, according 
to the views taken by British Prize 
Courts, to be allowed a reasonable in- 
terval during which he may discon- 
tinue or dissociate himself from the 
business in question. If he has done 
this prior to the capture at sea of any 
goods belonging to the business, such 
goods or his interest in them will not 
be confiscable. If he has not done 
this prior to the capture, but the 
Court is of opinion that a reasonable 
interval for this purpose had not then 
already elapsed, the Court will take 
notice of what he has done in that be- 
half since the capture, or will in a 
proper case even let the question of 
condemnation stand over to enable 


further action to be taken. If, on the 
other hand, he has already had a rea- 
sonable opportunity of discontinuing 
or disassociating himself from the 
business in the enemy country and 
has failed to take advantage of it, or 
if he has done some unequivocal act 
indicating an intention to continue or 
retain his interest in such business, 
the goods or his interest therein will 
be condemned as lawful prize.” The 
Anglo-Mexican, supra. 


1. The Venus, 8 Cranch (U.S.) 2538, 
3 L.Ed. 553; The Rapid, 20 F.Cas.No. 
11,576, 1 Gall. 295 [aff 8 Cranch 155, 
3 L.Ed. 520]. 


2. The Hypatia, [1917] P. 36; The 
Foatiien, Hay & M. 245, 165 Reprint 


3. The Hypatia, [1917] P. 36. 


[a] Residence in hostile country. 
—The share of a partner in a neutral 
house, where his own domicile is in a 
hostile country, is subject to confisca- 
tion, jure belli. The Antonia Johan- 
na, 1 Wheat. (U.S.) 159, 4 L.Ed. 60. 


4 Hall Int. L. (5th ed) 505 et seq; 
7 Moore Int. L. Dig. § 1188. 


5. The Mersey, 17 F.Cas.No. 9,490, 
Blatchf. Prize Cas. No. 658 [rev 17 F. 
Cas.No. 9,489, Blatchf. Prize Cas, 
187]; U. S. v. The Lilla, 26 F.Cas.No. 
15,600, 2 Cliff. 169 [aff 15 F.Cas.No. 
8,348, 2 Sprague 177]; Naamlooze 
Vennootschap Chemische Fabriek v. 
Procurator-General, [1921] 1 A.C. 774 
[rev [1920] P. 385]; Procurator-Gen- 
eral v. Sudden, [1921] 1 A.C. 735: The 
Ariel, 11 Moore P.C. 119, 14 Reprint 
640; The Benedict, Spinks Prize Cas. 
314, 164 Reprint 456; The Rapid, 
Spinks Prize Cas. 80, 164 Reprint 424; 
The Johann Christoph, 2 Spinks 2, 
164 Reprint 274. 


6. The Ernst Merck, 2 Spinks 87, 
164 Reprint 322. 


7. The Benito Estenger, 20 S.Ct. 
489, 176 U.S. 568, 44 L.Ed. 592; The 
Andromeda, 2 Wall. (U.S.) 481, 17 L. 
Ed. 849; The Delta, 7 F.Cas.No. 3,777, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 127-129] 


made of an enemy vessel in an enemy jurisdiction,® a 
public vessel belonging to a belligerent nation,® or an 


enemy vessel or goods in transitu.?° 


made to regulate the whole subject by the incorpora- 
tion into the Declaration of London of a set of rules 
substantially similar to those stated above.11 
transfer of ownership of goods by a neutral to an en- 
emy renders them subject to capture at sea and con- 
demnation;'? but it is otherwise as to a contract of 
sale under which title has not passed prior to capture 


or seizure.!3 
[§ 128] D. Exempt 


thropic missions.?® 


tion is that of postal correspondence.?° 


Blatchf. Prize Cas. 133 [aff 7 F.Cas. 
No. 3,778, Blatchf. Prize Cas. 654]; 
The Island Belle, 13 F.Cas.No. 7,107, 
5 Phila. (Pa.) 501; The Omnibus, 6 
C.Rob. 71, 165 Reprint 853; The Jem- 
my, 4 C.Rob. 31, 165 Reprint 525. 


8. The Stephen Hart, 22 F.Cas.No. 
13,364, Blatchf. Prize Cas. 387 [aff 
3. Wall, 559; 18> TE hdle220));) "ihe 
Cheshire, 5 F.Cas.No. 2,655, Blatchf. 
Prize Cas. 151 [aff 5 F-Cas.No. 2,657 


and 3 Wall. 231, 18 L.Ed. 175]; The 
Delta, 7 F.Cas.No. 3,777, Blatehf. Prize 
Cas #013 3 edie CAS  NOwsSsauhos 


Blatchf. Prize Cas. 654}. 


9. The Georgia, 10 F.Cas.No. 5,349, 
1 Lowell 96 [aff 7 Wall. 32, 19 L.Ed. 
W2)AUs Sv The} Bita, 225: W.Cas. 
No. 15,060; The Minerva, 6 C.Rob. 396, 
165 Reprint 975. See The Edna, 
[1919] P. 157 (assuming, but not de- 
ciding, that a ship of war cannot be 
transferred during wartime). 


10. Stohr v. Wallace, 269 F. 827 
[aff 41 S.Ct. 293, 255 U.S. 239, 65 Li 
Ed. 604]; The Ann Green, 1 F.Cas.No. 
4947/1 Gally 274) fhe Francis, 95. 
Cas.No. 5,032, 1 Gall. 445 [aff 9 Cranch 
183, 3 L.Ed. 698]; The Bawean, [1918] 
P. 58; The Tommi, [1914] P. 251; The 
Parchim, 1 P.Cas. 579; The Jan Fred- 
erick, 5 C.Rob. 127,°165 Reprint -721, 
And see The Kronprinsessan Marga- 
reta,s(1 920} 1° AVG.9486 [att [LOrgiee: 
114, and mod [1919] P. 249] (the 
transfer of the ownership of goods 
afloat from an enemy transferor to a 
neutral transferee will not be recog- 
nized in a prize court unless accompa- 
nied by actual delivery of the goods). 
But see The Southfield, 31 T.L.R. 577 
{foll The Daksa, [1917] A.C. 386] (con- 
sidering the rule as sometimes too 
loosely stated and limiting it, where 
there was a transfer shortly before 
the war, to cases where there was ap- 
prehension on the part of both par- 
ties of the outbreak of hostilities be- 
tween the countries in question). 


[a] Rule does not apply where the 
goods are shipped under an _ f.o.b. 
contract on a vessel chartered by the 
neutral purchaser, payment to be 
made against documents at the port 
of loading, and payment is made and 
all documents handed over before the 
ship sails; where the goods are ship- 
ped on a general ship not chartered 
by the purchaser under an f.o.b. con- 
tract, including freight and insur- 
ance, or cif., payment against docu- 
ments at the port of loading, and 
payment is made and the documents 
handed over before the ship sails; or 
where the same conditions exist, but 
payment is not made, or the docu- 


Property—1. In 
By international law certain classes of vessels are 
exempt from capture,'t such as cartel ships for the 
exchange of prisoners,!® military hospital ships,*® 
coast fishing vessels innocently employed,!7 other 
small coast vessels employed in local trade,1® and 
vessels engaged in religious, scientific, and philan- 
Another international exemp- 


WAR 


An attempt was 


A 


confiseation. 
General. 


The presi- 


ments are not handed over until after 
the ship has sailed, owing to the ac- 
cidents of business, and not because 
there was any intention on the part 
of the vendors to reserve the right of 
ha ais The Dirigo, [1919] P. 


[b] Sale in transitu is validated 
by actual delivery to a neutral in a 
neutral port as the transitus is then 
at an end. The Baltica, 11 Moore P. 
C. 141, 14 Reprint 648. 

11. Wilson Int. L. appendix v, p. 
582, Declaration of London of Febr. 
26, 1909. 

[a] Declaration does not interfere 
with general principles, except so far 
as to throw the onus of proving the 
bona fides of the transaction on the 
purchaser. The Edna, [1919] P. 157. 

12. The Prinz Adalbert, [1917] A. 
C. 586; The Kronprinzessin Cecilie, 
380° Tala, Re 29 oe 


1g. The Miramichi, [1915] P. 71. 
14. See infra text and notes 15-19. 


15. The Venus, 4 C.Rob. 355, 165 
Reprint 638. 

16. Hague Conventions of 1907, 
Convention X. 

[a] Wessel not adapted or equip- 
ped solely for hospital purposes or 
for affording aid and relief to the 
wounded, sick, and shipwrecked, but 
adapted as a signaling ship for mili- 
tary purposes, is not within the ex- 
emption. The Ophelia, [1916] 2 A.C. 
20 Ge fart E1905) E297. 


17. The Paquete Habana, 20 S.Ct. 
290, 175 U.S. 677, 44 L.Ed. 320. 


[a] Vessel not within exemption. 
—An enemy vessel, which is shown 
by her size, equipment, and voyage to 
be a deep-sea fishing vessel engaged 
in a commercial enterprise which 
forms part of the trade of the enemy 
country, is not within the category of 
coast fishing vessels, so as to be ex- 
empt from capture, but is good prize. 
The Berlin, [1914] P. 265. 


18. 2 Malloy Treaties, Agreements, 
etce., between the United States and 
Other Powers, 2348, Hague Conven- 
tion (1907), Relative to Right of Cap- 
ture in Naval War art 3. 


[a] Rule applied to barges pro- 
pelled by sweeps and by poling, and 
nonseagoing floating derricks or 
wrecking boats without means of pro- 
pulsion, the property of private citi- 


zens. U. S. v. Dewey, 23 S.Ct. 415, 
188 U.S. 254, 47 L.Ed. 463. 
[b] Rule not applied to tugs and 


lighters used in coaling, or in loading 


[67 C.J.] 403 


dent of the United States also has power, as com- 
mander-in-chief of the navy, to exempt certain ves- 
sels or cargoes by general instructions;?! but such 
instructions must be known to the commanders of 
vessels of war to invalidate a capture thereby for- 
bidden;?? and neither a consul?? nor the eommand- 
er of an American vessel of war?* has authority, by 
virtue of his official station, to grant any license 
or permit which could have the legal effect of ex- 
empting the vessel of an enemy from capture and 
Vessels ordinarily exempt from cap- 
ture may be seized and condemned for acts not in 
keeping with their proper character.?® 


[§ 129] 2. Vessels in, or Bound for, Port of An- 
other Belligerent—a. At Outbreak of War. 
the early practice all vessels of one belligerent in 
ports of the other at the outbreak of the war were 
subject to immediate seizure.?® 
practice has been,?? and a convention adopted at the 
Hague Conference of 1907 recites that it is desir- 


Under 


While the later 


and unloading, vessels making impor- 
tant ocean voyages. His Majesty’s 
Procurator in Egypt v. Deutsches 
Kohlen Depot Gesellschaft, [1919] A. 
Ci 291 .the: Anichab; /f1919))) Pats29 
[aff [1922] 1 A.C. 235]. 


19. 2 Malloy Treaties, Conven- 
tions, etc., between the United States 
and Other Powers 2348, Hague Con- 
vention (1907), Relative to Right of 
Capture in Naval War art 4. 


20. 2 Malloy Treaties, Conven- 
tions, ete., between the United States 
and Other Powers 2347, Hague Con- 
vention (1907), Relative to Right of 
Capture in Naval War art 1. 


[a] Exemption does not apply to: 
(1) Parcel post. The Simla, 1 P.Cas. 
281. (2) Contraband goods sent by 
post. The Tubantia, 32 i yy ed 
529. (38) Bearer securities. Procur- 
ator-General v. Wiegman’s’ Bank, 
[1920] A.C. 904 [mod [1919] P. 255]. 
(4. “Tt cannot be contended that ev- 
erything found in a mail bag at sea 
and carried at postal rates or franked 
by postage stamps is ipso facto ‘pos- 
tal correspondence’ for the purpose of 
the Convention.” The Noordam, 
[1920] A.C. 904, 908. 


Search of mail ships see infra § 


21. The Mary, 9 Cranch (U.S.) 126, 
3 L.Ed. 678; The Thomas Gibbons, 8 
Cranch (‘U.S.) 421, 3 L.Ed. 610; King 
v. Delaware Ins. Co., 6 Cranch 71, 3 
L.Ed. 155 [aff 14. F.Cas.No. 7,788, 2 
Wash.C.C. 300]; The Alexander, 1 F. 
Cas.No. 164, 1 Gall. 532 [aff 8 Cranch 
169.03. Bde 524]3), The) Amy War. 
wick, 1 F.Cas. No. 341, 2 Sprague 123 
[aff 2 Black 635, 17 L.Ed. 459]. 


22. The Mary and Susan, 1 Wheat. 
(U.S.) 46, 4 L.Ed. 32. 


23. Rogers v. Amado, 20 F.Cas. No. 
12,005, Newb.Adm. 400. 


24. Rogers v. Amado, supra. 


25. The Ophelia, [1916] 2 A.C. 206 
[aff [1915] P. 129]; The Venus, 4 CG. 
Rob.. 355, 165 Reprint 6388. 

[a] Signaling for military pur- 


p 
poses.—The Ophelia, [1916] 2 A.C. 


206 [aff [1915] P. 129}. 
Bef cee of blockade see infra § 


26. Magna Charta (17 John c 30). 


[a] More favorable treatment was 
advocated as early as the seventeenth 
century. 1 Malloy De Jure Mariti- 
mo ¢c 1 xvii. 

27. The Blonde, [1922] 1 A.C. 313 
[rev [1921] P. 155]; The Marie Leon- 
hardt, 37° T.L.R. 24. 


404 [67 C.J.] 


able,?® to allow a merchant ship of one belligerent 
which is in an enemy port at the commencement of 
hostilities or which thereafter, while in ignorance of 
the commencement of hostilities, enters such port or 
is encountered on the high seas, to depart freely, ei- 
ther immediately or after a reasonable number of 
days of grace, the practice has not been uniform? 
nor universal,?® and some nations did not assent to 
the Hague Convention or certain parts thereof,*+ 
so that there is no imperative and well settled rule 
of international law which imposes a duty on a bel- 
ligerent nation in this respect,*” or prevents it, in 
the absence of convention, from pursuing what poli- 
ey it deems best concerning the seizure and confisca- 
tion of enemy ships in its harbors when war occurs.*° 
Even when recognized or accorded as a privilege, the 
exemption from capture for a limited time is, of 
course, not available when not applicable;** and a 
vessel which does not leave within the time allowed 
is liable to capture and confiscation®® unless it is 
prevented from leaving by circumstances beyond its 
control.*° 


[§ 130] b. On Cessation of Hostilities in District. 


“port” 


WAR 


is employed in the Sixth Hague 41. 


[§§ 129-132 


An enemy owned vessel in the harbor of a particular 
city does not lose its character as enemy property 
and become not subject to the right of capture for 
the immediate use of the army by reason of the sur- 
render of the enemy forees occupying the port and 
the cessation of hostilities in the surrounding dis- 
trict where the war is flagrant elsewhere.** 


[§ 131] E. Rights and Title of Captors or Their 
Government.’ The captor succeeds to the rights of 
the owners of both hull and eargo,*® and his interest 
may be assigned before condemnation.*® The title 
of the captor or of his government, however, is in- 
choate*! and incomplete*? in that it does not vest 
until condemnation by a prize court;** but on con- 
demnation the transfer of title is complete** and re- 
lates back to the time of capture.*® A captor is not 
entitled to freight from the owners of cargo unless 
the cargo has been carried to its port of destination 
according to the intent of the contracting parties.*® 

[§ 132] F. Duties, Obligations, and Liabilities of 
Captors and Custodians or Their Government—1. In 
General. Liability for the capture of a vessel or car- 
go by a belligerent exists when,*7? and only when,*® 


The Appam, 243 F. 230. 


[a] Proclamation of exemption is 
liberally construed.—The Buena Ven- 
turavenWeess LO mSOtw Las) id. Wes: 
384, 44 L.Ed. 206 [rev 87 F. 927]. 


228. Second Hague Peace Confer- 
ence 1907, Convention VI. 


29. Compagnie de Commerce, etc. 
Me Hamburg Amerika, 36 Philippine 

590; The Blonde, (ao 22 7 et PASC 23) 
[rev [1921] P. 155]. 

[a] Practice reviewed.—Compag- 
nie de Commerce, ete. v. Hamburg 
Amerika, 36 Philippine 590; The Ma- 
rie Leonhardt, 37 T.L.R. 24. 

{[b] “endency in recent years has 
been to limit, restrict, and, in some 
eases, to disregard the practice alto- 
gether. Compagnie de Commerce, 
etc. v. Hamburg Amerika, 36 Philip- 
pine 590. 

30. The Blonde, [1922] 1 A.C. 313 
[reve [lo2ti©e 27455]. 

31. L. Littlejohn & Co. v. U. S., 46 
S.Ct. 244, 270 U.S. 215, 70 L.tdd. 553; 
The Blonde, [1922] 1 A.C. 313 [rev 
PLOZ es Those) LhevPerkeo, 11/2) Hag: 
251. 

32. Compagnie de Commerce, ete. 
vy. Hamburg Amerika, 36 Philippine 
590. 

[a] Decision was postponed (1) in 
some cases (The Chile, [1914] P. 212) 
(2) until after the termination of the 
then existing war (The Gutenfels, 
£1916] 2 A.C. 112). 

3c. LL. Littlejohn & Co. v. U. S., 
46 S.Ct. 244, 270 U.S. 215, 70 L.Hd. 
553; The Marie Leonhardt, 37 T.L.R. 
24. 

[a] Rule applies even though a 
national of a friendly or allied coun- 
try has a lien on the vessel in ques- 
tion. The Nyanza, 276 F. 415. 


[b] Congress has power (1) to 
authorize the president to take over 
to the United States the title and 
immediate possession of any enemy 
vessel within the jurisdiction (L. Lit- 
tlejohn & Co. v. U. S., 46 S.Ct. 215, 
DOO Seeley 00) wad. bos); C2) and 
all courts within the United States 
must recognize the legality of a sei- 
zure made under authority so con- 
ferred (L. Littlejohn & Co. v. U. S., 
supra). 

34. The Marquis 
[1916] 2 A.C. 186. 


[a] Fiscal port.—(1) 


Bacquehem, 


The word 


Convention in its popular and com- 
mercial sense aS meaning a place 
where ships are in the habit of com- 
ing for the purpose of loading or un- 
loading, embarking or disembarking. 
See Port, 49 C.J. p 1084 note 44 [e]: 
(2) Hence the Convention does not 
apply where a vessel is merely within 
a fiscal port. The Belgia, [1916] 2 
Pee IPR: The Marie Glaeser, [1914] 


[b] Character of vessel.—The ex- 
emption does not apply to: (1) A 
racing yacht which has no value or 
utility, and is not adaptable, for any 
commercial purpose. The Germania, 
[1917] A.C. 375. (2) A vessel intend- 
ed for conversion into a warship in 
time of war. The Panama, 20 S.Ct. 
480, 176 U.S. 535, 44 L.Ed. 577; The 
Gutenfels, [1916] 2 A.C. 112. 


Eee Destination.—hxemptions 
granted in some wars were held not 
applicable to a vessel: (1) Sailing 
from one enemy port to another. The 
Guido, 20 S.Ct. 152, 175 U.S. 382, 44 L. 
Ed. 206; The Maria Dolores, 88 F. 
548; The Rita, 87 F. 925. (2) Bound 
from a neutral to an enemy port. 
The Rita, 87 F. 925; Johnson v. Twen- 
ty-One Bales, etc., 18 F.Cas.No. 7,417, 


2 Paine 601, 3 Wheel.Cr. (N.Y.) 433. 
35. Prize Cases, 2 Black (U.S.) 
635, 17 L.Ed. 459; The Concadoro, 


[1916] 2 A.C. 199; The Achaia, 114 
L.T. 956. 


co. Chee unruly woo eAcew soins 


[a] Lack of funds to continue 
voyage is not included in “circum- 
stances beyond its  control.’’ The 
Concadoro, [1916] 2 A.C. 199. 


37. Diaz v. United States, 32 S.Ct. 
184, 222 ‘U.S. 574, 56 L.Ed. 321; Her- 
rera v. United States, 32 8.Ct. 179, 222 
U.S. 558, 56 L.Ed. 316. 


38. Cross references: 


Insurable interest of captor, prize 
agent, or sovereign see Marine In- 
surance § 23. 

Requisitioning property for use of 
government see infra § 132. 

Right to prize money see infra § 144. 
39. The Appam, 243 F. 230. 

40. Alexander v. Wellington, 2 
Russ.&M. 35, 11 Hng.Ch. 35, 89 Re- 
print 3808; Morrough v. Comyns, 1 
Wils. 211, 95 Reprint 579. 


42. Oakes v. U. S., 19 S.Ct. 864, 174 
Ui Ss 178,743: L.bds 10 69) Late 30 Creek 


ae The Sudmark, [1918] A.C. 475. 

U. Soxv. Dewey, 23 S:Ct. 415, 
188 U.S 254, 47 L.Ed. 463; The Peter- 
hoff, 17 F.Cas.No. 11 ,025, Blatchf. 


Prize Cas. 620. 


44, The Fair Columbian, 49 Ct.Cl. 
Ls: 

[a] In England, during World War 
(1) no grant was made by the crown 
of any prize, and all prizes, whether 
taken by commissioned cavtors or 
others, were adjudged to and belong- 
ed to the crown. The St. Tudno, 
[1918] P. 174. (2) Prize “is now con- 
demned in favour of the Crown, ei- 
ther in its own right or in its right 
to droits of admiralty.” The Tri- 
Whesyolay yale bya es ma Ayes EXO. 


45. 'U. S. v. Dewey, 23 S.Ct. 415, 
188 U.S. 254, 47 L.Ed. 463; The Odes- 
sa, /[1916]) 1 AVC. 145. 


46. The Roland, 31 T.L.R. 357: 


47. The Marianna Flora, 11 Wheat. 
1, 6 L.Ed. 405 [aff 16 F.Cas.No. 9,080, 
3 Mason 116]; Maley v. Shattuck, 3 
Cranch (U.S.) 458, 2 L.Ed. 498; Mur- 
ray v. The Charming Betsy, 2 Cranch 
(U.S.) 64, 2 L.Ed. 208; The Glen, 10 
F.Cas.No. 5,479, Blatchf. Prize Cas. 
375; Hollingsworth v. The Betsey, 12 
F.Cas.No. 6,612, 2 Pet.Adm. 330; The 
Ulpiano, 24 F.Cas.No. 14,326, 1 Ma- 
son 91; Procurator-General v. Van 
Hs) (Sy Col eieo ody ie AL C745 Sa alent 
[1920] Bi ds The Fortuna, 2° JuriN: 
S. 71; The Ostee, 9 Moore P.C. 150, 
neers 255;\ The Cretic, 3 P:Cas. 


[a] Prize court may enter decree 
against United States, but not against 
the captors personally, for the dam- 
ages sustained by the claimants of 
vessels captured by its navy as prize 
of war, the proceeds of which have, 
in the prize proceedings, been order- 
ed restored to such claimants, with 
damages and costs, where the libels 
were filed by the United States in its 
own behalf, praying a forfeiture to 
it, and alleging a capture pursuant 
to instructions from the president. 
U. S. v. The Paquete Habana, 23 S.Ct. 
593, 189 U.S. 453, 47 L.Ed. 900. 

48. The Sir William Peel, 5 Wall. 
(U.S.) 517, 18 L.Ed. 696; The Thomp- 
son, 3 Wall. (U.S.) 155, i$ L.HWds 55; 
Jecker v. Montgomery, 13 How. (U. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the capture was clearly illegal and without reason- 
After capture the duties of 
the captors or of government officers succeeding to 
the possession of the property toward the owners 
are the duties of the sovereign*® and are to be de- 
There are rules 
authorizing the destruction of the property under 
but ordinarily there is a 
duty to preserve the property®*? and take proper care 
thereof** in order that it may be dealt with as a 
However, the captors or 
custodians are not answerable for the safety of the 
property in all events;°* they are liable for,®® and 
only for,°® loss or damage arising from their negli- 
gence or willful wrongdoing. They are under no du- 
ty to procure insurance on the property for the bene- 
fit of the owner,®? and, where they do so, the insur- 
ance premiums paid by them are not chargeable to 
the owner on the release of the property.°* 


able or probable cause. 


termined by international law.®° 


certain circumstances ;°! 


prize court may determine. 


Respect to neutral’s person and 


S.) 498, 14 L.Ed. 240; Maley v. Shat- 
tucky 3. Cranch..(U.S.). .458,. 2 L.Ed. 
498; The General Green, 10 F.Cas.No. 
5,312a, Blatchf. Prize Cas. 40 [aff 10 
.Cas.No. 5,313, Blatchf. Prize. Cas. 
654]; The James Andrews, 13 F.Cas. 
No. 7,189, 2 Sprague? 121;. The La 
Manche, 14 F.Cas.No. 8,004, 2 Sprague 


207; The Liverpool Packet, 15 F.Cas. 
No. 8,406, 1 Gall. 513; The Rover, 
20 F.Cas.No. 12,091, 2 Gall. 240; 


S. v. The Ariadne, 24 F.Cas.No. 14,- 
465, Fish. Prize Cas. 32 [aff 2 Wheat. 
143, 4 L.Ed. 205]; Procurator-General 
VWaensudden,  El92i fA Cr -7353) “The 
Baron Stjernblad, [1918] A.C. 173; 
Matter of Georgian, 25 U.C.Q.B. 
(Ont.) 319. 


[a] Probable cause exists where 
there are circumstances which war- 
rant a reasonable suspicion of illegal 
conduct. The Thompson, 3 Wall. (U. 
S.)) 455, 18) -L. Eid. 553) Wocke=v... \U.._S.,; 
7, Craneh (U-S:)..389), 37. Bid. 364; —U. 
S. v. The City of Mexico, 25 F. 924; 
The George, 10 F.Cas.No. 5,328, 1 Ma- 
son 24. 


[b] Where validity of seizure de- 
pends on difficult question of law, the 
prize court will not impose on the 
captors an obligation to pay damages, 
if the seizure is afterward held to be 
wrong. The Sigurd, [1917] P. 250. 


49. The Sudmark, [1918] A.C. 475. 
50. The Sudmark, supra. 


51. See cases infra this note. 

[a] Enemy vessels.—Jecker  v. 
Montgomery, 13 How. (U.S.) 498, 14 
L.Ed. 240; Fay v. Montgomery, 8 F. 


Cas.No. 4,709, 1 Curt. 266; The Zaral- 
la, 30 F.Cas.No. 18,203, Blatchf. Prize 
Cas. 173; British Admiralty Manual 
of Naval Prize L. p 86; Japanese 
Prize L. (1894) art 22. 


[b] Neutral vessels.—(1) The 
earlier English rule forbade the de- 
struction of a captured neutral ves- 
sel (The Felicity, 2 Dods. 381, 165 Re- 
print 1520; The Acteon, 2 Dods. 48, 
165 Reprint 1411; The Leucade, 2 
Spinks 228, 164 Reprint 403); (2) but 
modern regulations have sometimes 
made no distinction as to the destruc- 
tion of enemy or neutral vessels (The 
Santo Domingo, 119 F. 386; Japanese 
Regulations Government Captures at 
Sea March 7, 1904; Russian Instruc- 
tions, (1901) art 40); (3) and their 
destruction is permitted under cer- 
tain circumstances by the Declara- 
tien of London of 1909 (Wilson Int. 
L. appendix v pp 574, 581, Declaration 
of London art. 49). 


52. The Sudmark, [1918] A.C. 475. 


WAR 


go.°* 


property. Cap- 


fa] Duty exists after, as well as 
before, ship is brought into port.— 
The Sudmark, [1918] A.C. 475. 

53. Procurator-General v. Ballins 
Sonner & Co., [1921] 1 A.C. 439; Pro- 


curator-General v. Olivarius, [1920] 
A.C. 748 [aff [1919] P. 171]. 
fa] Care required of bailee.— 


“Captors or other executive officers of 
the Crown in possession of property 
seized as prize may properly be lik- 
ened to bailees, if there be a question 
as to the amount of care they are 
bound to exercise, but the likeness 


cannot be extended beyond this 
point.” The Sudmark, [1918] A.C. 
475, 483. 


54. Topken Co. v. Procurator-Gen- 
eral, [1922} 1 A.C. 229 [aff [1921] p 
473]. 

[a] For example, the captor or de- 
taining officer is not liable for: (1) 
Losses occasioned by mere misfor- 
tune. The Caroline Wilmans, 27 Ct. 
CIt2s se hhes Johnie 2) DOdS.4 (3/3 6,565 
Reprint 1505. (2) A loss arising from 
an accidental fire. Topken Co. v. 
Procurator-General, [1922] 1 A.C. 229 
[aff [1921] P. 473]. (3) Deteriora- 
tion in value of cargo not attributable 
to his improper conduct. The Amia- 
ble Nancy, 3 Wheat. (U.S.) 546, 4 L. 
Ed. 456. 

55. The Anna Maria, 2 Wheat. (U. 
S.) 327, 4°L.Ed. 252; The George, 10 
F.Cas.No. 5,328, 1 Mason 24; The 
Santa Catharina, 88 L.J.P. 170. 


[a] Wanton injury of captured 
crew is ground for award of damages. 
The Lively, 15 F.Cas.No. 8,403, 1 Gall. 
315: 

[b] Captors are liable for value of 
stores embezzled after capture and 
before the ship is taken possession 
of by customhouse authorities. The 
Aline, 3 Jur.N.S. 24. 


{c] Liability of vessel for colli- 
sion.—A vessel in possession of a 
prize crew of the United States navy 
is Jiable in rem for a tortious colli- 
sion committed while in such posses- 
sion. The Siren, 7 Wall. (U.S.) 152, 
19 L.Ed. 129. 


56. Topken Co. v. Procurator-Gen- 
eral, Mbvo22 by A.C.e 2293) Beckell, we 
Procurator-General, [1921] 1 A.C. 
477; The Santa Catharina, 88 L.J.P. 
170. But see The Acteon, 2 Dods. 48, 
165 Reprint 1411 (the captor is liable 
to claimant for property destroyed, 
although he was actuated only by 
feelings of public duty). 

57. Procurator-General vy. Ballins 
Sonner & Co., [1921] 1 A.C. 489. 
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tors are under obligation to show due respect to the 
person and property of a neutral.°® 


Where vessels or goods are requisitioned for pub- 
lic use before adjudication by a prize court, as they 
may be,°°® subject to certain ‘limitations,®! they 
should be properly appraised and accounted for.®? 


The treatment of officers and crews of captured 
merchant vessels has steadily become less and less 
severe until the rule has been adopted that they 
will not be made prisoners of war if they are neutrals 
or if they engage not to enter upon any service con- 
nected with the hostilities during the war.°®? 


[§ 133] 2. Taking into Port and Discharging Car- 
The prize should be taken to a convenient 
home port,®® and, according to some,®® although not 
other,®’ authorities, it should be taken to the near- 
est home port in which a prize court is sitting. 
prize should be brought into port in as good condi- 


The 


58. Procurator-General v. Ballins 
Sonner & Co., [1921] 1 A.C. 439 [aff 
E292 0) P20 9a% See The United 
States, [1920] P. 430 (recognizing the 
rule as obtaining under ordinary cir- 
cumstances, but holding that differ- 
ent facts in the case at bar rendered 
it inapplicable). 

59. The Jane Campbell, 13 F.Cas. 
No. 7,205, Blatechf. Prize Cas. 101; 
Be Brigantine Speedwell, 39 Ct.Cl. 


60. The Zamora, [1916] 2 A.C. 77. 
61. The Zamora, supra. 
[a] Limitations stated.—‘First, 


the vessel or goods in question must 
be urgently required for use in con- 
nection with the defence of the realm, 
the prosecution of the war, or other 
matters involving national security. 
Secondly, there must be a real ques- 
tion to be tried, so that it would be 
improper to order an immediate re- 
lease. And, thirdly, the right must 
be enforced by application to the 
Prize Court, which must determine 
judicially whether, under the particu- 
lar circumstances of the case, the 
right is exercisable.” ‘The Zamora, 
[V9L6] 25 ACCLN 77, 106. 


62. U. S. v. The Nuestra Senora 
de Resla, 2 S'Ct. 28:7, 108° UsS=, 92,782 
L.Ed. 662 (awarding payment for uSe 
of vessel); U. S. v. Coudert, 73 F. 
505, 19 C.C.A. 543 [aff 20 S.Ct. 56, 175 
Us. (178, 44 L.bd." 12216 The Hila 
Warley, 8 F.Cas.No. 4,370, Blatchf. 
Prize Cas. 204; The Express, 8 F.Cas. 
No. 4,597, Blatchf. Prize Cas. 128; 
The Lively, 15 F.Cas.No. 8,403, 1 Gall. 
315; The Memphis, 16 F.Cas.No. 9,- 
412, Blatchf. Prize Cas. 202; Procura- 
tor-General v. Netherlands State, 
[1922] 1 A.C. 292; The Germania, 
ELOSSWRALE. 472; 


63. Convention between the Unit- 
ed States and other Powers relative 
to certain restrictions with regard to 
the exercise of the right of capture 
in naval war, Arts. 5-8, proclaimed 
Feb. 28, 1910; 36 St. at L., 2nd Sess., 
Pantecg Dewaos 


64. Taking to, or sequestration in, 
neutral port see supra §§ 83, 84. 


65. The Sudmark, [1918] A.C. 475. 
66. 7 Moore Int. L. Dig. § 1212; 
U. S. For. Rel. (1898) p 780; General 


onus 492 U. S. Navy Dept. June 20, 

[a] Captors are entitled to carry 
their prizes to a proper and conven- 
ient port for adjudication. The Live- 
ly, 15 F.Cas.No. 8,403, 1 Gall. 315. 


67. The Sudmark, [1918] A.C. 475. 
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tion as possible,*® and, except under special circum- 
stances, the cargo should not be disturbed until the 
ship is brought into port;°® but after the ship is in 
port, the cargo may be landed and stored on shore 
when such course of action is justified by the cir- 
cumstances.*° 


[§ 134] 3. Transfer of Custody. It is not uncom- 
mon’! nor contrary to international law‘? for the 
captors to hand the prize to some one else for the 
purpose of taking it into a convenient port. There 
being no generally accepted rule of international 
law as to the officer in whose custody prizes should 
be placed when brought into a convenient port pend- 
ing adjudication by a prize court,’* and the matter 
being of little importance to the owners of the cap- 
tured ship or cargo,’ it may be reasonably deter- 
mined by the municipal law of the ecaptors.7> On 
the handing over of the prize by the captors to a 
government officer, the duties of the captors them- 
selves with respect to it are at an end,*® although 
the duty of the sovereign remains.** 


[§ 135] 4. Particular Items of Damages.’ 
Where cargo has been seized, the ship owner, if a 
national of the belligerent making the capture, or a 
neutral who has not been guilty of unneutral con- 
duct, may be entitled to freight or compensation in 
lieu of freight out of the proceeds of a sale of the 
prize?® unless all possibility of earning the freight 
was lost by reason of the abandonment of the voy- 
age as unlawful before the seizure;*° but such ship- 
owner is not entitled to demurrage or damages for 
the detention of the ship*! unless there was excep- 
tional and unreasonable delay.** Under some eir- 


68. Del Col v. Arnold, 3 Dall. (U. 


S.) 333, 1 L.Ed. 624. 
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80. The St. Helena, [1916] 2 A.C. 


625 [rev 1 P.Cas. 618, and dist The 
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cumstances a consignee who disbursed money on ac- 
count of freight payable before delivery of the ear- 
go may be entitled to reimbursement out of the pro- 
ceeds of the prize;’* but it is otherwise as to a per- 
son who paid freight on goods belonging to alien en- 
emies with knowledge that the owners were alien 
enemies, and with the object of preserving the goods 
for their benefit.8* Probable profits to be derived 
from a voyage on which a vessel was originally bound 
cannot be assessed as damages.®° 


Salvage. Where salvage services were rendered 
to a ship and cargo prior to seizure of the cargo as 
prize, the prize court may order payment, out of the 
proceeds of the sale of the cargo condemned as prize, 
of the cargo’s proportion of the salvage expenses.*® 


Where enemy vessel was captured in neutral ter- 
ritorial waters, the neutral government is entitled 
to be reimbursed for the expense of returning the 
vessel to the neutral territory;*’ but it is not enti- 
tled to the profits received by the captor’s govern- 
ment from the use of the ship after her seizure.®® 


[§ 186] G. Ransom, Recapture, Release, or Res- 
toration. Where the capture was made in neutral 
waters,*® or otherwise in violation of neutral 
rights,°° or even where there is doubt as to the legal- 
ity of the capture,®! the property should be restor- 
ed to the original owners; but the actual title of 
claimant is not conclusively settled by an order for 
restoration.®? Also, the property may be released or 
sold after appraisal, before adjudication, or while an 
appeal is pending under some circumstances,®? as 
where the government consents,®* bail is given,®® or 


The Gran 
5 L.Ed: 


CUES!) 7490) > ard 505; 
Para, 7 Wheat. (U.S.) 471, 


z Friends, Edw. Adm. 246, 165 Reprint!501; -The Santissima Trinidad, 7 

che Sudan, C018 | ptt] GE ng eli Eso 
: Ss irom) g1. The Rio de Janiero, [1919] P.| Conception, 6 Wheat. (U.S.) 235, 5 

ia eee re tn eke el ear Loe oF 242 note; The Heim, [1919] gy Baie L.Ed. 249; The Bello Corrunes, 6 
the captors; but under some circum-| he Juno, [1916] P. 169. See The Wheat. (U.S.)' 152,. 5 U.Bd. 229; be 
stances it is at least excusable,| CUMmberland, 31. T.L.R. 198 (where, pee sO de Evties, (os ee 
cf not strictly justifiable. The Ara.|°Wing to the want of discharging fa-| 385, 5 L.Ed. 115; The Neustra Senora 
sUly J : cilities, the cargo remained ware- de la Caridad, 4 Wheat. (U.S.) 497, 4 


bella, 1 F.Cas.No. 501, 2 Gall. 368. 
70. The Sudmark, [1918] A.C. 475. 
[a] Where prompt action is nec- 

essary to save the cargo from de- 

terioration, it may be landed without 
first obtaining’ leave of the prize 


housed in the ship until after it was 
sold under an order for condemnation, 
the shipowners are not entitled in 
law to compensation for the detention 
of the ship, but the court may author- 
ize the admiralty marshal to give 


L.Ed. 624; The Estrella, 4 Wheat. 
(U.S.) 298, 4 L.Ed. 574; The Alerta 
v. Blas Moran, 9 Cranch (U.S.) 359, 
3 L.Ed. 758; Moodie v. The Pheebe 
Anne, 3 Dall.-(U.S.) 319, 1)L.Wd: 618> 
Talbot v. Janson, 3 Dall. (U.S.) 133, L 
L.Ed. 540; British Consul v. The 


, h dmark, [1918] A.C.| them a reasonable sum out of the 
poue re ye Coney : : proceeds of the cargo). ancy 4 HeCas No. wpa re Na 
- Juando v. ayior, »-“Cas.NO, ’ > 
71, The Sudmark, [1918] A.C. 475.| 6% The Remonstrant, 87 L.J-P.C./'> pains 652, 655; 8° Wheel.Cr. (NIY,) 
72. The Sudmark, supra. ; , 882; Moodie v. The Betty Carthcart, 
73. The Sudmark, supra. 83. The Remonstrant, supra. 17 F.Cas.No. 9.742, Bee 292, 3 Dall. 
OE ee ae 84. The Bilbster, 32 T.L.R. 35. 288 note, 1 L.Ed. 606 note. 
* , Q 85. The Amiable Nancy, 3 Wheat. 91. The Sir William Peel, 5 Wall. 
75. The Sudmark, supra. (U.S.) 546, 4 L.Hd. 456; The Lively,| (U.S.) 517, 18 L.Ed. 696. 
76. The Sudmark, supra. 15 F.Cas.No. 8,403, 1 Gall. 315; The 92. Cushing v. Laird, 6 F.Cas.No. 
[a] Where pilot has been proper- Ship THom;)3 9} CuCl 290; The Schoon- 3,510, Ub) Blatcht: -219 [rev 6) EiCase 


ly placed in charge of prize, the cap- 
tor is not liable for her loss. The 
Portsmouth, 6 C.Rob. 317 note, 165 
Reprint 946 note. 


77. The Sudmark, [1918] A.C. 475. 
78. Costs see infra § 142. 


79. The Societe, 9 Cranch (U.S.) 
209, 3 L.Ed. 707; The Heim, [1919] 
P. 237; The Iolo, [1916] P. 206; The 
Juno, [1916] P. 169; The Remon- 
Strant, 187%). 1..J.5,.C, 26. 


[a] “Theory on which, in any 
case, a Court of Prize allows to car- 
riers a freight on cargo condemned 
is not very consistent or logical.” 
The Prins der Nederlanden, [1921] 1 
A.C. 754, 758. 


er) Lucy, 33:7 Ct.Cl. 4318: 


86. The Chateaubriand, 85 L.J.P. 
D.&Adm. 152. 
87. The Dusseldorf, [1920] A.C. 


1034. 
88. The Dusseldorf, supra. 


839. The Adela, 6 Wall. (U.S.) 266, 
18 L.Ed. 821; The Lilla, 15 F.Cas.No. 
8,348, 2 Sprague 177 [aff 26 F.Cas.No. 
15,600, 2 Cliff. 169]; Collins v. The 
Florida, 9 D.C. 438 [aff 101 U.S. 37, 
25 L.Ed. 898]; The Pellworm, [1922] 
1 A.C. (292) faft [1920] Pe 3471. 


90 The Fanny, 9 Wheat. (U,S.) 
658, 6 L.Ed. 184; The Arrogante 
Barcelones, 7 Wheat. (U.S.) 496, 5 L. 
Ed. 507; The Santa Maria, 7 Wheat. 


No. 3,509, 6 Ben. 408, and aff 2 S.Ct. 
196,107 U.S. 69, 27 L.Ed. 391]. 


98. The Avery, 2 F.Cas.No. 671, 2 
Gall. 308; The Ella Warley, 8 F.Cas. 
No. 4,370, Blatchf. Prize Cas. 204; 
The Lynchburg, 15 F.Cas.No. 8,638, 
Blatchf. Prize Cas. 57; The Nymph, 
18 F.Cas.No. 10,387, Blatchf. Prize 
Cas. 564; The St. Lawrence, 21 F. 
Cas.No. 12,233, 2 Gall. 19; The Sarah 
and Caroline, 21 F.Cas.No. 12,340, 
Blatchf. Prize Cas. 123; The Sunbeam, 
23 E.Cas.No. 138,614, Blatchf. Prize 
Cas. 638. 


94. Millingar v. Hartupee, 5 
362 [motion den 6 Wall. NGsy ae, 
18 L.Ed. 829]. 


95. The Diana, 7 F.Cas.No. 3,876, 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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the prize is perishable or deteriorating;®* but the 
court’s power in this respect is limited,’ and it will 
not order the release of goods to claimants who, aft- 
er seizure, parted with their rights and ceased to be 
owners.°§ 


Ransom. Sometimes the original owner is allow- 
ed to ransom by repurchase property which has been 
eaptured.°®® 


Recapture or successive captures. In the case of 
valid and successive captures or recaptures of the 
same vessel, it may be considered as the prize of 
the last captor; but it is otherwise where the first 
capture was illegal? or the first captor was improp- 
erly induced to release possession.? The recapture 
of a vessel before condemnation by a prize court de- 
prives the original captor of any interest in it,* and 
the courts of his country of any jurisdiction over it.® 
Those effecting the recapture are ordinarily entitled 
to compensation by way of salvage;* and the prop- 
erty remains with the recaptors until the salvage is 
paid;* but, subject to the payment of this amount, 


WAR 
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the lawful owner, whether a citizen of the country 
making the recapture, or of a neutral nation, becomes 
entitled to have his property restored to him. 


[§ 137] H. Prize Courts—1. In General. The of- 
fice of a court of prize is to provide a formal and 
regular sanetion for the law of nations applicable 
to maritime warfare,’ not only as between two bel- 
ligerents,1° but also as between a belligerent and a 
neutral.'t Such a court is not instituted to deter- 
mine civil and private rights,1? but rather for the 
purpose of trying judicially!* the lawfulness of cap- 
tures at sea,'* with the double object of redressing 
wrongful captures and justifying the rightful acts 
of captors in the eyes of other nations.1° It is, in 
effect, a court of all the nations of the world;*® it 
administers and enforces international law;'* all 
persons in every part of the world are concluded by 
its sentences in cases clearly coming within its ju- 
risdiction;!® and the decisions of the prize courts of 
one country are binding on those of another country 
as to all matters clearly and positively decided,'® al- 


2 Gall. 93; The Euphrates, 8 F.Cas. 
No. 4,546, 1 Gall. 451 [aff 8 Cranch 
385, 3 L.Ed. 598]; The George, 10 F. 
Cas.No. 5,327, 2 Gall. 249 [aff 2 Wheat. 
278, 4 L.Ed. 239]; The Lynchburg, 15 
as as.No. 8,638, Blatchf. Prize Cas. 

96. Jennings v. Carson, 4 Cranch 
2, 2 L.Ed. 531 [aff 5 F.Cas.No. 2,464, 
1 Wash.C.C. 129]; The Alliance, 1 F. 
Cas.No. 244, Blatchf. Prize Cas. 186; 
The Cheshire, 5 F.Cas.No. 2,656, 
Blatchf. Prize Cas. 165 [aff 5 F.Cas. 
No. 2,657 and 3 Wall. 231, 18 L.Ed. 
175]; The Crenshaw, 6 F.Cas.No. 3,- 
384, Blatchf. Prize Cas. 631; The Ella 
Warley, 8 F.Cas.No. 4,372, Blatchf. 
Prize Cas. 213; The Hiawatha, 12 F. 
Cas.No. 6,452, Blatchf. Prize Cas. 632; 
The Nassau, 17 F.Cas.No. 10,025, 
Blatchf. Prize Cas. 198; The Pioneer, 
19 Cas No.) P72) biatchs.. Prize 
Cas. 61; Stoddard v. Read, 23 F.Cas. 
No. 13,470, 2 Dall. 40, 1 L.Ed. 280. 

$7. The Zamora; [1916] 2 A.C. 77. 

[a] Prize remaining in neutral 
port unwarranted time.—If a neutral 
power allows a prize to remain in one 
ef its ports for a longer time than 
is warranted by international law or 
agreement, the captor’s prize court 
has not on that account any power 
or duty to release the prize. The 
Sudmark, [1917] A.C. 620. 

98. The Zaanland, [1918] P. 303. 

99. Goodrich v. Gordon, 15 Johns. 
(N.Y.) 6; Anthon y. Fisher, 2 Dougl. 
649 note, 99 Reprint 410; Cornu v. 
Blackburne, 2 Dougl. 641, 99 Reprint 
406; The Charming Nancy, Mars.Adm. 
398. 

[a] Ransom bill.—In such case 
the transaction is embodied in a “ran- 
som bill,’ by which the master agrees 
that the owner will pay to the captor 
a certain sum of money. A duplicate 
copy of this bill serves as a safe 
conduct for the ransomed vessel so 
long as there is no departure from its 
terms in regard to the course to be 
sailed, the ports to be entered, the 
time of sailing, ete. The contract 1s 
not violated when the ransomed ves- 
sel is driven from her course by 
stress of weather or by circumstanc- 
es beyond her control. The captor 
may take from the captured vessel a 
hostage for the fulfillment of the 
ransom contract. Should the cap- 
tor’s vessel be taken with the hostage 
and ransom bill on board by a vessel 
of the enemy, the ransom bill is dis- 
charged. The captor may bring suit 
in the courts of the captured vessel’s 


state usually, although in England 
the process is by action of the impris- 
oned hostage to recover his freedom. 
Some of the European states forbid 
the practice, others limit it, and oth- 


ers, like the United States, allow 
ransom. Wilson & Tucker Int. L. 
(5th ed) p 270. 


[b] Duress, arising from threats 
of destruction of the vessel and car- 
go, cannot be admitted to avoid a con- 
tract of ransom, where the capture 
was justified by probable cause. Mai- 
sonnaire v. Keating, 16 F.Cas.No. 8,- 
SUS. 2+Galln 3253 

i ohe, Astnea, © iwWheat. (CULS:) 
125, 4 L.Ed. 52; The Adeline, 9 Cranch 
(U.S.) 244, 3-L.Ed. 719. 

2. Oakes v. U. S., 19 S.Ct. 864, 174 
WES Si 4) As 69.7 MUr ray eve 
The Charming Betsy. 2 Cranch (U. 
S.) 64, 2 L.Ed. 208: 
2 Dall CUsSH—t,, Lede e263! 

3. The Mary, 2 Wheat. (U.S.) 123, 
4 L.Ed. 200. 

4. The Astrea, 1 Wheat. (U.S.) 125, 
4 L.Ed. 52. 

5. Hudson v. Guestier, 4 Cranch 
(U.S.) 293, 2 L.Ed. 625. 

6 See Salvage §§ 18, 69. 

7. Marshall v. Delaware Ins. Co., 
LGECas No. 9n2is 82 Wash.C.Co 164 
[aff 4 Cranch 202, 2 L.Ed. 596]. 


8. The Dove, 7 F.Cas.No. 4,035, 1 
Gall. 585. 

[a] Where captured property has 
been condemned, the “lJawful owners” 
are not the original owners, but those 
who hold title under the condemna- 
tion. The Star, 3 Wheat. (U.S.) 78, 4 
L.Ed. 338. 

9. The Leonora, [1919] A.C. 974. 

10. The Leonora, supra. 

11. The Leonora, supra. 

12. Cushing v. Laird, 2 S.Ct. 196, 
107 U.S. 69, 27 L.Ed. 391. 

[a] Contractual relations.—It is 
no part of the functions of a prize 
court to alter the contractual rela- 
tions between shipowner and cargo 
owner. The St. Helena, [1916] 2 A.C. 
625 [rev 1 P.Cas. 618]. 

13. Cushing v. Laird, 2 S.Ct. 196, 
107 U.S. 69, 27 L.Ed. 391; The Zamora, 
[UST GWE 2A Cis 

14. Cushing v. Laird, 2 S.Ct. 196, 
LOT SWS. 69, 27) Ld. 390. 


15. Cushing v. Laird, supra. 
16. Penhallow v. Doane, 3 Dall. (U. 


Mi eda AN C4 FON 


The Resolution, 


S.) 54, 91 L.Ed. 507 (per Iredell, J.). 

17. The Flying Scud, 6 Wall. (U. 
S.) 263, 18 L.Ed. 755; The Divina 
Pastora, 4 Wheat. (U.S.) 52, 4 L.Ed. 
512; The Amy Warwick, 1 F.Cas.No. 
341, 2 Sprague 123 [aff 2 Black 635, 
The Prince Leopold, 
19 F.Cas.No. 11,428, Blatchf. Prize Cas. 
89 [aff 19 F.Cas.No. 11,429, Blatchf. 
Prize Cas. 647]; The Wave, 29 F.Cas. 
No. 17,298, Blatchf. Prize Cas. 148; 
Egyptian Bonded Warehouses Co. v. 
Yeyasu Goshi Kaisha, [1922] 1 A.C. 
111; The Sudmark, [1917] A.C. 620; 
The Zamora, [1916] 2 A.C. 77; Nether- 
lands-American Steam Navigation Co. 
v. H.M. Procurator-General, [1926] 
ISK. B: 843) They St.-Pudno, [9 i3ilinp: 
174; Mitchell v. Rodney, 2 Bro.P.C. 
423, 1 Reprint 1039. 

[a] Substantative law adminis- 
tered by a prize court is internation- 
al law which cannot be affected by the 
municipal legislation of any one state. 
The Consul Corfitzon, [1917] A.C. 550. 

[b] Settled principles.—‘‘In the 
long intervals of peace between war 
and war, commerce flourishes and 
commercial practices and-modes of 
business change and develop while 
the law of prize is in abeyance, but 
merchants have no power to alter or 
affect this law, nor have Prize Courts 
any discretion or authority to abro- 
gate settled and binding rules on the 
ground that their application is in- 
convenient to or inconsistent with the 
smooth and regular working of mod- 
ern commerce.” The Kronprinsessan 
Margareta, [1921] 1 A.C. 486, 505. 


{c] Orders in Council. — (1) In 
England the crown is without power, 
by Order in Council, to preseribe or 
alter the law to be administered by 
prize courts. The Proton, [1918] A.C. 
578; The Zamora, | [1916] +2 3ACeiy 
(2) However, a prize court will act on 
Orders in Council in every case in 
which they amount to a mitigation of 
the crown’s rights in favor of an 
enemy or a neutral, as the case may 
be. The Proton, supra; The Alwina, 
[1918] A.C. 444; The Zamora, supra. 

{d] Prize court sitting in country 
of ally may pronounce valid sentence. 
The Flad Oyen, 1 C.Rob. 134, 165 Re- 
print 124; Oddy v. Bovill, 2 East 473, 
482,102 Reprint 450. 


; ceria regulating procedure see infra 
38. 


18. See Judgments §§ 1649, 1665. 


19. Cushing v. Laird, 2 S.Ct. 196, 
107 U.S. 69, 27 L.Ed. 391; U.S. v. The 
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though not as to other matters.2° The jurisdiction 
of a prize court attaches in every case in which there 
has been a seizure in prize,?! and in exercising its 
jurisdiction the court can deal with all incidental 
matters.2?, On the other hand, the jurisdiction of a 
prize court is confined to questions of prize or no 
prize and incidental matters;?* it has no jurisdiction 
to decide disputes not involving the consideration of 
the jus belli, and arising on facts which have oecur- 
red after the effective release of the property to a 
elaimant.?* Also, the jurisdiction of a court of prize 
does not embrace the whole region covered by inter- 
national law;?° the international law which the 
court is to enforce is that branch of it relating to 
matters cognizable by the court.2® While disregard 
of a valid measure of retaliation is as against neu- 
trals justiciable in a court of prize,’* it is not the 
function of a court of prize, as such, to be a censor 
of the general conduct of a belligerent, apart from 
his dealings in the particular matters which come 
before the court.28 The jurisdiction of particular 


Peggy, 1 Cranch (U.S.) 103, 2 L.Ed. {prize is in the prize court. 
[1916] P. 
Helena, [1916] 2 A.C. 625. 


49: Penhallow v. Doane’s Adm’rs, 19]can Prince, 


¥F.Cas.No. 10,925, 3 Dall. (U.S.) 54, 91, 


WAR 


[§§ 137-138 


courts of admiralty in prize cases has been consid- 
ered in a prior article in this work.?® Common-law 
courts are without jurisdiction in prize cases.*° 


Equitable jurisdiction in its broadest sense, rather 
than in its more technical chancery meaning, is ex- 
ercised by prize courts.*! 


[§ 138] 2. Procedure—a. In General. Differing 
in this respect from the substantive law administer- 
ed by it,°? the practice and procedure in a prize court 
are governed by the municipal law of the state from 
which it derives its jurisdiction?? and cannot be 
modified by the municipal legislation of any other 
state. The proceedings in prize causes are wholly 
different from those which prevail in ordinary courts 
of common law or equity.*®> They are in rem®® and 
are instituted in the name of the government under 
whose authority the capture is made.*7 Large free- 
dom is allowed in procedure.2& The pleadings are 
simple, direct, and free from technicalities.*® While 
the proceedings should be regular,*® and failure to 


The Hia- 
Bliatchf. 
6,450 


LOW UESS 6 90e27 daced 39 
watha, 12 F.Cas.No. 6,451, 
Prize Cas. 1 faff 12 F.Cas.No. 
(aff 2 Black 635, 17 L.Wd. 459)]. 

[a] Form of libel (1) is simple. 
The Andromeda, 2 Wall. (U.S.) 481, 
17 L.Ed. 849; The Pizarro, 2 Wheat. 
(U.S.) 227, 4 L.Ed. 226; The Empress, 
8 F.Cas.No. 4,476, Blatchf. Prize Cas. 
146; The Revere, 20 F.Cas.No. 11,716, 
2 Sprague 107; Farragut v. The Ship 
Metropolis, 7 D.C. 100. (2) The only 
averment necessary is that the prop- 


The Corsi- 


LOS EhessSt, 


i L.Ed. 507; Dennis v. The Lear, 7 FP. 23. Feyptian Bonded Warehouses 

Cas.No. 3,796. Bee 213; Pierce v. The}Go. vy. yeyasu Goshi Kaisha, [1922] 1 

sas 19 yagi PA eee age ts ANG tae 

Lanc as. ; Sheaff v. Seven é 

Hoesheads and Nine Barrels of Saoae 24. Egyptian Bonded Warehouses 

21 F.Cas.No. 12,730, Bee 163; Wilson Co. v. Yeyasu Goshi Kaisha, supra. 

v. Graham, 30 F.Cas:No. 17,804, 4 25. The Sudmark, [1917] A.C. 620. 

VIG ae owns Fy eee F./ 26. The Sudmark, supra. 

‘as.No. 175, Bee 8; olton vy. 

Gladstone, 5 Hast 155, 1 Smith K.B.| 2% The Leonora, [1919] A.C. 974. 

372, 2 Taunt. 85, 102 Reprint 1028. 28. The Blonde, [1922] 1 A.C. 313. 
[a] Importanee of decisions.— [a] Prize courts are not censors of 

“Valuable as the opinions of learned |trada generally during a war. The 


and distinguished writers must al- 
ways be, as aids to a full and exact 
comprehension of a systematic law of 
nations, Prize Courts must always at- 
tach chief importance to the current 
of decisions, and the.more the field is 
covered by decided cases the less be- 
comes the authority of commentators 
and jurists.” The Kronprinsessan 
Margareta, [1921] 1 A.C. 486, 495. 


20. Cushing v. Laird, 2 S.Ct. 196, 
NOT ORSe OO 2nd. s oo le Maley. iva 
Shattuck, 3 Cranch (U.S.) 458, 2 L.Ed. 
498: Vasse v. Ball, 2 Dall. (U.S.) 270, 
1 L.Ed. 377, 2 Yeates (Pa.) 178; Bailey 
v. South Carolina Ins. Co., 5 S.C.L. 
$54, 1 Tread:Const: 3813 Pisher, v: 
Ogle, 1 Campb. 418; Hobbs v. Hen- 
nine) 17 C.BIN-.Ss 191, 112 BC. 79k; 
Christie v. Secretan, 8 T.R. 192, 101 
Reprint 1340. 

21. The St. Helena, [1916] 2 A.C. 
625 [rev 1 P.Cas. 618]. 


[a] Proceedings after war.—The 
jurisdiction and proceedings of a prize 
court in a proper case are not affected 
by the termination of the war since 
the capture. The Harmony, Cooper 
325, 10 Eng.Ch. 325, 35 Reprint 574; 
Katharina, 30 L.J.Adm. 21, Lush. 142, 
167 Reprint 68. 

22. The Siren v. U. S., 7 Wall. (U. 
Silo 2, 19, Leeds 1:29; The Dove, 7 
F.Cas.No. 4,035, 1 Gall. 585; The St. 
Helena, [1916] A.C. 625 [rev 1 P.Cas. 
618]. . 

[a] Preservation of property,—A 
prize court has jurisdiction to take all 
necessary steps to preserve property 
in its custody. The Oregon, 23 B.C. 
53, [1917] 1 West.Wkly. 139, 31 Dom. 
kee ele 

{[b] Right to freight.—The juris- 
diction to determine questions as to 
the right of the shipowner to freight 
on cargo which has been seized as 


Kronprinsessan -Margareta, [1921] 1 
A.C. 486 fatf [1917] P. 114, and mod 
[1919] P. 249]. 

[b] Prize courts do not exercise 
general correctional jurisdiction over 
high seas.—The Kronprinsessan Mar- 
ganeta, [1921] 4 AC 486 Fatt [VOLT] 
P. 114, and mod [1919] P. 249]. 

[ec] Prize court is not disciplinary 
tribunal for naval officers.—Eckell v. 
Procurator-General, [1920] A.C. 1034. 

29. See Admiralty §§ 6, 104-110. 

30, The Corsican Prince, [19161 P. 
195; Camden v. Howe, 6 Bro.P.C. 203, 
2 Reprint 1028, 2 H.Bl. 533, 100 Re- 
print 1076. 

Sl. The Juno, [1916] P. 169: 

32. See supra § 137. 

33. The Consul Corfitzon, 
I Che Bly 

34. The Consul Corfitzon, supra. 

[a] Municipal law of neutral 
claimant. — A court of prize cannot 
properly be deterred from making 
what it conceives to be an appropriate 
order as to practice or procedure be- 
cause a neutral claimant would, if he 
obeyed the order, be guilty of a breach 
of his own municipal law. The Con- 
sul Corfitzon, [1917] A.C. 550. 


25, MOushineg pve puaird woe SsCt welLo6. 
LO UES. .69, 27 dududi soil. 

36. Cushing v. Laird. supra; 
Odessa, [1916] 1 A.C. 145. 

387. Jecker, Torre & Co. v. Mont- 
gomery, 18 How. (U.S.) 110, 15 L.Had. 
311; Proceeds of Prizes of War, 20 F. 
Cas.No,. 11,440, Abb.Adm. 495. 

38. The Peterhoff v. U. S., 5- Wall. 
28, 13 eid: (564 Wirev 719 tRCasiNe: 
11,024, Blatchf. Prize Cas. 463]; The 
Tulip, 24 F.Cas.No. 14.234, Fish. Prize 
Cas. IT 35 Wash. C.Ce L385 

39. Cushing v. Laird, 2 S.Ct. 196, 


{1917] 


The 


erty seized is prize of war. The Sally 
Magee, 21 F.Cas.No. 12,260, Blatchf. 
Prize Cas. 382) [aff.3 Wall. 451, 18 EL. 
Ed. 197]. (3) The libel “does not con- 
tain any allegation as to title, nor 
even set forth the- grounds of con- 
demnation, but simply prays that the 
vessel may be forfeited to the captors 
as lawful prize of war.’ Cushman vy. 
Laird, 29S Cte 6sL07T USs 69s 27 
L.Ed. 391. 


[b] Answer (1)-should be clear 
and simple. The Gray Jacket v. U. S., 
5 Wall. (U.S.) 342, 18 L.Ed. 646; The 
Sally Magee, 3 Wall. (U.S.) 451, 18 L. 
Nd. 1973 The, Delta, 7 EE. CasiNos3.a cue 
Blatchf. Prize Cas. 133 [aff 7 F.Cas.No. 
3,778, Blatchf. Prize Cas. 654]; The 
1D: Sargeant, 7 F.Cas.No. 4,098, 
Blatchf. Prize Cas. 576; The Empress, 
8 F.Cas.No. 4,476, Blatchf. Prize Cas. 
146; The Louisa Agnes, 15 F.Cas.No. 
8,531, Blatchf. Prize Cas. 107; The 
Revere, 20 F.Cas.No. 11,716, 2 Sprague 
107; The San Jose Indiano, 21 F.Cas. 
No. 12,322, 2 Gall. 268 [aff 1 Wheat. 
208, 4 L.Ed. 78]. (2) It should only 
put in issue, by a simple denial, the 
validity of the capture. The Cheshire, 
5 F.Cas.No. 2,655, Blatchf. Prize Cas. 
151 [aff 5 F.Cas.No. 2,657, and 3 Wall. 
231, 18 ied: L75)3; Dhe: Joseph’ He 
Toone, 13 F.Cas.No. 7,540, Blatchf. 
Prize Cas. 124; The Napoleon, 17 F. 
Cas.No. 10,012, Blatchf. Prize Cas. 296. 


[ec] Particulars may be ordered in. 
special case.—The Oregon, 23 B.C. 57, 
[1917] 1 West.Wkly. 142, 31 Dom.L.R. 
164. 


40. Oakes v. U. S., 19 S.Ct. 864, 174 
U.S: 778, 43 L.Wd. 1169 [aff 30 Ctehk 
378]; The St. Joze Indiano, 1 Wheat. 
208, 4 L.Ed. 73 [Laff 21 F.Cas.No. 12,232, 
2 Gall. 268]; The Mary, 9 Cranch (U. 
S.) 126, 3 L.Ed. 678; Miller v. The 
Resolution, 2 Dall. (U.S.) 1, 1 L:-Ed. 
263; Fay v. Montgomery, 8 F.Cas.No. 
4,709, 1 Curt. 266; The Sarah M. New- 
hall, 21 F.Cas.No. 12,351, Blatehf. 
Prize Cas. 629; U.S. v. Two Hundred 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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observe any important factor renders the condemna- 
tion void,*! the proceedings are prompt‘? and sum- 
mary,** and the rights of an opposing claimant are 
strietly interpreted.*4 In the conduct of his defense, 
claimant is restricted to the issue as to whether the 
vessel is prize or not,*® and he is not entitled to 
question the existence*® or legality*? of the captor’s 


commission. 


Custody of persons and papers. 
brought in remain in the custody of the naval force,*® 
but the papers pass into the custody of the court.*® 


{[§ 139] b. Evidence and Hearing. Prize courts 
are not governed or limited by the strict rules of 
evidenee which bind municipal courts.5° 


and Sixty-Nine and One-Half Bales of 
Cotton, 28 F.Cas.No. 16,583, Woodw. 
236; The Snow Thetis, 37 Ct.Cl. 470; 
Farragut v. The Ship Metropolis, 7 
1B Onr ne 

41. The Schooner Maria, 39 Ct.€l. 
147; The Schooner Nancy, 37 Ct.Cl. 
401; The Schooner Good Intent, 36 Ct. 
Cl. 262. 

[a] Where master is prevented 
from being present at the condemna- 
tion proceedings by (1) imprisonment 
(The Schooner Maria, 39 Ct.Cl. 147) 
(2) or removal from his vessel (The 
Brig Sally, 37 Ct.Cl.-74), (3) the pro- 
ceedings are void, and the inability 
of a master to make a protest at the 
place where his goods were seized may 
be inferred, where it does not appear 
that he had an opportunity of doing 
so, and promptly made protest on the 
day of his return (The Schooner Lucy, 
BH ee ele 4o0s)s 

42. See cases infra this note. 


{a] Proceedings must be brought 
without unreasonable declay.—Cushing 
Vi bmaird 2S. Cte L9G OT U.S. 69) °2i7 
L.Ed. 391; Jecker v. Montgomery, 13 
How. (U.S.) 498, 14 L.Ed. 240. 

[b] Libel is filed as soon as pos- 
sible after the prize has been brought 
into a port of the government of the 
captors. Cushing v. Laird, 2 S.Ct. 196, 
107 U.S. 69, 27 L.Ed. 391. 


[ec] Protest by officers of neutral 
ship must be made as soon as prac- 
ticable. The Betsey, 49 Ct.Cl. 125. 


[d] Assertion of claims.—A year 
and a day is usually allowed for as- 
sertion of claims in case of doubt as 
to national character.” The Harrison, 


1 Wheat. (U.S.) 298, 4 L.Ed. 95; The 
Avery, 2 F.Cas.No. 672, 2 Gall. 386; 


The Falcon, 8 F.Cas.No. 4,616, Blatchf. 
Prize Cas. 52; The Herald, 11 F.Cas. 
No. 6,391 [aff 3 Wall. 768, 18 L.Ed. 
Looe nomial te HeCaS INO: aGouo, 
2 Sprague 164. 


43. Cushing v. Laird, 2 S.Ct. 196, 
107 U.S. 69, 27 L.Ed. 391. 

44. The Peterhoff v. U. S., 5 Wall. 
28, 18 L.Ed. 564 [rev 19 F.Cas.No. 
11,024, Blatchf. Prize Cas. 463]; Ex p. 
Graham, 10 F.Cas.No. 5,657, 3 Wash. 
C.C. 456, 4 Wash.C.C. 211; The Joseph 
H. Toone, 13 F.Cas.No. 7,542, Blatchf. 
Prize Cas. 258; The Lively, 15 F.Cas. 
No. 8,403, 1 Gall. 315; The Sally, 21 
i Casino: si2,25o. 0 Gall. 4013) U0 oS: 
v. The Lilla, 26 F.Cas.No. 
Cliff. 169 faff 15 F.Cas.No. 8,348, 2 
Sprague 177]; U. S. v. One Thousand 
Seven Hundred and Fifty-Six Shares, 
27 F.Cas.No. 15,960a. 

[a] Owner, not agents, must ap- 
pear if nessible.—The St. Lawrence, 
21. ¥.Gas, No. 125232) 1 Gall. 467 {aff 
80 Granch “434, 3) Ed) 615, ‘and 9 
Cranch 120, 3 L.Ed. 676]. 

[b] No claim in opposition to 
ship’s papers. (1) is permitted during 
war (The Diana, 7 F.Cas.No. 3,876, 2 
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cognizance of such matters as the character of the 
evidence,*! the status of the claimants,®? and a well- 
known method of conducting trade.°* 
ing in prize proceedings is had exclusively on the 
evidence in preparatorio,®* which consists of the 
ship’s papers and other documents found aboard,”° 
testimony of the principal officers and of other per- 


The first hear- 


sons on board cognizant of any facts bearing on the 


The persons 


pose.°® 


They take 


Gall. 983; The Nina, 4 Wkly.Rep. 319), 
(2) but this rule is relaxed in favor 
of shipments made in peace (The Ann 
Green, 1 F.Cas.No. 414, 1 Gall. 274). 


45. The Louisa Agnes, 15 F.Cas.No. 
8,531, Blatchf. Prize Cas. 107. 


46. The Wren v. U. S., 6 Wall. 582, 
18 L.Ed. 876 [rev 28 F.Cas.No. 16,768]. 


47. The Amiable Isabella, 6 Wheat. 
(U.S.) 1, 5 L.Ed. 191; Gelston v. Hoyt, 
3-Wheat. (U.S.) 246, 4 L.Ed. 381; The 
Dos Hermanos, 2 Wheat. (U.S:) 76, 4 
L.Ed. 189; The Emma, 8 F.Cas.No. 
4,461, Blatchf. Prize Cas. 561; The 
Joseph H. Toone, 13 F.Cas.No. 7,541, 
Blatechf. Prize Cas. 223 [aff 13 F.Cas. 
No. 7,548, Blatchf. Prize Cas. 6411; 
The Tropic Wind, 24 F.Cas.No. 14,186, 
Blatehf. Prize Cas. 64; U. S. v. The 
Gordon, 25 F:Cas.No.. 15,234a;. U.S. 
v. The Onachita, 27 F.Cas.No. 15,919a. 


48. The Amelia, 1 F.Cas.No. 276, 
4 Phila. (Pa.) 412; The Salvor, 21 F. 
Cas.No. 12,272, 4 Phila. (Pa.) 409. 


49. The Arabella, 1 F.Cas.No. 501, 
2 Gall. 368; The Cuba, 6 F.Cas.No. 
3,457, 2 Sprague 168; The Diana, 7 F. 
Cas.No. 3,876, 2 Gall. 93. 


50. The Kim, [1915] P. 215. 


[a] “Strict evidence would often 
be very difficult to obtain, and to re- 
quire it in many cases would be to 
defeat the legitirnate rights of bel- 
liserents.’"— The) Kim, [19159 P9215, 
2 

51. The Springbok, 22 F.Cas.No. 
13.264, Blatchf. Prize Cas. 434 [mod on 
other grounds 5 Wall. 1, 18 L.Ed. 480]. 


52. The Springbok, supra. 
53. The Peterhoff v. U. S., 5 Wall. 


28, 18 L.Ed. 564 [rev 19 F.Cas.No. 
11,024, Blatchf. Prize Cas. 463]. 


oa Cushing v7, panna y os uO eo: 
107 U.S. 69, 27 L.Ed. 391; U.S. v. The 
Sir William Peel, 5 Wall. (U.S.) 517, 


18 L.Ed. 696; The Amiable Isabella, 
6=“Wheat. CUS.) 1, 5 Lid. 191; The 


Adula, 89 EF. 851 [aff 20 SiCt. 482, 176 
U.S. 361, 44 L.Ed. 505]; The Olinde 
Rodrigues, 89 F. 105; The Newfound- 
land, 89 F. 99 [rev on other grounds 
20 S.Ct. 274, 176 U.S. 97, 44 L.Ed. 
386]; The Albion, 1 F.Cas.No. 1438, 
4 Phila. (Pa.) 418; The Ann Green, 
LekiCas Nov «414. 90 Gally (2420 ) the 
Cheshire, 5 F.Cas.No. 2,655, Blatchf. 
Prize; Cas. Vols fates BiGasiNo:., 2,651, 
and 3 Wall. 231, 18 L.Ed. 175]: The 
Empress, 8 F.Cas.No. 4.476, Blatchf. 
Prize Cas. 146; The HEzilda, 8 F.Cas. 
No. 4,599, Blatchf. Prize Cas. 232; The 
Falcon. 8 F.Cas.No. 4,616, Blatchf. 
Prize Cas. 52; The Flying Fish, 9 F. 
Cas.No. 4,892, 2 Gall. 373; The Henry 
Middleton, 11 F.Cas.No. 6,37§, Blatchf. 
Prize ‘Cas, 120:) The ively, 15 E:Cas. 
No. 8,403, 1 Gall. 315; Moodie v. The 
Betty Carthcart, 17 F.Cas.No. 9,742, 
Bee 292, 3 Dall. 288 note, 1 L.Ed. 606 
note; State v. Wederstrandt, T. U. P. 
Charlt. (Ga.) 213. 


question of condemnation,®® and statements of the 
prize master®? and of the commanding officer of the 
vessel making the capture,°*® and is taken before the 
prize court or commissioners appointed for the pur- 
In a proper case, the court may admit oth- 
er evidence®® or permit the taking of further 


[a] In England the procedure in 
the prize court has been very substan- 
tially altered by rules abolishing the 
preliminary hearing. The Ophelia, 
FLOLGT 62 AvCs. 206. 


55. See cases supra note 54. 


56. The Shark, 21 F.Cas.No. 12,708, 
Blatehf. Prize Cas. 215; U. S. v. The 
South Carolina, 27 F.Cas.No. 16,360, 
Kish.” Prize Cas. 63: 


[a] Other persons should not be 
examined without special permission 
of the court. The Alliance, 1 F.Cas. 
No. 246, Blatchf. Prize Cas. 646; The 
Jane Campbell, 13 F.Cas.No. 17,205, 
Blatchf. Prize Cas. 101. 

[b] Persons on board capturing 
vessel.—(1) Where the entire crew 
of the captured vessel has been put 
on shore at their request, witnesses 
from the capturing vessel may be ex- 
amined by special leave of court. The 
Zaralla, 30 F.Cas.No. 18,203, Blatchf. 
Prize Cas. 173. (2) Also, where the 
vessel has been deserted, before her 
capture, by all persons on board, the 
persons on board the capturing vessel 
may be examined. The Mary Stewart, 
16 F.Cas.No. 9,227, Blatchf. Prize Cas. 
210. 

{c] Examination before filing - of 
potition.—The examination of wit- 
nesses, officers of a seized ship, who 
are about to leave the jurisdiction, 
will not be postponed until a petition 
is filed by the crown. The Oregon, 23 
B.C. 57, [1917] 1 West.Wkly. 142, 31 
Dom.L.R. 164. 


57. U.S.-Rev. St. (1878) § 4617 [U. 
S. Comp. St. (1901) p 3127]. 


58. U.S. Rev. St. (1878) § 4615 [U. 
S. Comp. St. (1901) p 3127]. 


59. U.S. Rev. St. (1878) §§ 4621, 
4622 [U. S. Comp. St. (1901) p 3129]. 


[a] Exception to mode of proof 
should be taken at the examination 
before the prize commissioners, or it 
will be considered waived. The Eliza- 
beth, 8 F.Cas.No. 4,350, Blatchf. Prize 
Cas’) 250) [aff’ 8 . F.CasiNo: 4,352), 
Blatchf. Prize Cas. 642]. 


Commission to examine witness in 
hostile country see Depositions § 103. 


60. The Peterhoff v. U. S., 5 Wall. 
(U.S.) 28, 18 L.Ed. 564 [rev 19 F.Cas. 
No. 11,024, Blatchf. Prize Cas. 463]; 
The George, 1 Wheat. (U.S.) 408, 4 L. 
Eid. 123; The Actor, 1 F.Cas.No: 36, 
Blatchf. Prize Cas. 200; The Arabella, 
INE. Cas No. (501,452), Gally S68: fmhe 
Joseph H. Toone, 13 F.Cas.No. 7,540, 
Blatchf. Prize Cas. 124; The Stephen 
Hart, 22 F.Cas.No. 13,364, Blatehf. 
Prize Cas. 387 [aff 3 Wall. 559, 18 L. 
Ed. 220]; The Wave, 29 F.Cas.No. 17,- 
299, Blatehfs Prize, Cas, (3295) Vihe 
Zaralla, 30 F.Cas.No. 18,203, Blatchf. 
Prize Cas. 178. 

[a] Adequate proof of delictum 
charged must be supplied where the 
testimony of witnesses from the de- 
linquent vessel is dispensed with. 
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proof;*! but this will be done only in case of grave 
doubt®? or where some of the papers are lacking or 
irregular,®? and will not be granted to a claimant 
guilty of fraud or illegal conduct** or of disobedi- 
Condemnation may be decreed 
where the master of the vessel made false state- 
ments in his preparatory examination®® or a claim 


ence or neglect.®? 


made is shown to be false.®* 


Burden of proof rests on a claimant.®8 


[§ 140] c. Rehearing; Setting 


A prize court has power to reconsider®® and set 
aside’® its decree and order a rehearing ;*+ 
power should be exercised with great caution.?? 
application for relief in this respect should be made 


The Thomas Watson, 23 F.Cas.No. 
13,933, Blatchf. Prize Cas. 120. 


[b] Ship’s papers cannot be intro- 
duced by claimant where they were 
not given up by the captured crew on 
the examination in preparatorio. The 
Ann Green, 1 F.Cas.No. 414, 1 Gall. 
274. 

{[c] Witness is not entitled, as 
matter of right, to modify or enlarge 
testimony before given by him, after 
the same has been formally completed 
and submitted to the court. The 
Peterhoff, 19 F.Cas.No. 11,022, Blatchf. 
Prizes Cas: 345: 


61. The Amiable Isabella, 6 Wheat. 
(USS hie SeLibd. <bo1 eTthestAnne, 3 
Wheat. (U.S.) 435, 4 L.Ed. 428; The 
Dos Hermanos, 2 Wheat. (U.S.) 76, 4 
L.Ed. 189; The Venus, 1 Wheat. (U.S.) 
112, 4 L.Ed. 49; The Liverpool Packet, 
15 F.Cas.No. 8,406, 1 Gall. 513; U.S. 
Ve wthe Willa; 26) EiCas: Nov 15,600, 2 
Cliff. 169 [aff 15 F.Cas.No. 8,348, 2 
Sprague 177]. 


[a] Discovery of dcocuments.—(1)} 
The judge of a prize court has power 
to make an order for the discovery of 
documents relating to the matter in 
question, either generally or limited to 
certain classes of documents specified 
in the order. The Consul Corfitzon, 
[1917] A.C. 550. (2) The judge has 
a wide discretion as to the order. The 
Consul Corfitzon, supra. (3) While 
this discretion ought to be exercised 
so aS not to impose an neutrals any 
unnecessary difficulty in the speedy 
establishment of their claims, it 
would be wrong to subordinate the in- 
terests of the government to the mere 
convenience of adverse claimants. 
The Consul Corfitzon, supra. 


[b] Depositions taken as further 
proof in one cause cannot be used in 
another. The Experiment, 4 Wheat. 
(U.S.) 84, 4 L.Ed. 520. 


62. The Adula, 176 U.S. 361, 20 S. 
Ct. 432, 44 L.Ed. 505 [aff 89 F. 351]; 
The Newfoundland, 20 S.Ct. 274, 176 
U.S. 97, 44 L.Ed. 386 [rev 89 F. 510]; 
The Olinde Rodrigues, 19 S.Ct. 851, 
174 U.S. 510, 43 L.Ed. 1065 [mod 91 
F. 274]; The Georgia v. U. S., 7 Wall. 
COS ec, hon Wade 1226 US Sieve Dae 
Sir William Peel, 5 Wall. (U.S.) 517, 
18 L.Ed. 696; The Sally Magee, 3 
Wall. (U.S.) 451, 18 L.Ed. 197; The 
Pizarro, 2 Wheat. (U.S.) 227, 4 L.Ed. 


226; The Plsineur, 1 Wheat. (U.S.) 
439, 4 L.Ed. 130; The Samuel, 1 
Wheat. (U.S.) 9, 4 L.Ed. 28; The Gro- 


tius, 8 Cranch (U.S.) 456, 3 L.Hd. 623; 
The Frances, 8 Cranch (U.S.) 348, 3 
W.Hd. 585; The Actor; 1 E.Cas No. 
36, Blatchf. Prize Cas. 200; The Alex- 
ander, 1 F.Cas.No. 164, 1 Gall. 532 [aft 
8 Cranch 169, 3 L.Ed. 524]; The Amy 
Warwick, 1 ¥.Cas.No. 343, 2 Sprague 
150; The Annie, 1 FE.Cas.No. 415, 
Blatchf. Prize Cas. 209; The Joseph 
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[§§ 139-141 


promptly** by a person having a standing to do so.‘# 


[§ 141] d. Appeal. 
lies in prize cases directly from the district courts 
to the supreme court.*® 
to the judicial committee of the privy council’® and 
not to the court of appeal.** 
vention adopted in 1907, 


In the United States appeal 
In Great Britain appeal lies 


Under The Hague Con- 
an international prize court 


was proposed as a court of appeal from the national 


prize courts.*8 


Aside Decree. Necessity. 


but the 
An 


H. Toone, 13 F.Cas.No. 7,541, Blatchf. 
Prize Cas. 223 [aff 13 E:Cas.No. 7,- 
543, Blatchf. Prize Cas. The 
Levi Rowe, 15 2 
Blatchf. Prize Cas. 323; The Nellie, 17 
F.Cas.No. 10,095, Blatchf. Prize Cas. 
5353s. The Sarah and Caroline, 21 F. 
Cas.No. 12,340, Blatchf. Prize Cas. 123; 
The Stephen Hart, 22 F.Cas.No. 13,- 
364, Blatchf. Prize Cas. 387 [aff 3 
Wall) 559) 18 Lhd. 220); WU. S.0v. Bl 
Telegrafo, 25 F.Cas.No. 15,049, Newb. 
Adm co:  1On oelve emer Wailla 26 = uy 
Cas.No. 15,600, 2 Cliff. 169 [aff He 1a 
Cas. No. 8348, 2 Sprague 177]; Ss. 
v. The Tropic ‘Wind, 28 F.Cas: or ee 
541a, 2 Hayw.&H. 374; Williamson v. 
Tunno & Cox, 3 Sixclnue 151, 2 Amd, 
654, 2 S.C.L. 388. 


63. The Friendschaft, 3 Wheut. 
(U.S.) 14, 4 L.Ed. 322; The London 
Packet, 15 F.Cas.No. 8,474, 1 Mason 
14 [aff on this point 5 Wheat. 132, 5 
L.Ed. 52]; The San Jose Indiano, 21 
F.Cas.No. 12,322, 2 Gall. 268 [aff 1 
Wheat. 208, 4 L.Hd. 73]. 


64.) /Thew Gray sackets wei. Sa a5 
Wall. (U.S.) 342, 18 L.Ed. 646; The 
Fortuna, 3 Wheat. (U.S.) 236, 4 L.Ed. 
379; The Bermuda, 3 F.Cas.No. 1,345, 
6 Phila. (Pa.) 187 [aff 3 Wall. 514, 18 
L.Ed. 200]; The Betsy, 3 F.Cas.No. 
1,364, 2) Galli ($377: > The! Miverpool 
Packet, 15 F.Cas.No. 8,406, 1 Gall. 513; 
The Sally, 21 F.Cas.No. 12,258, 1 Gall. 
401;°'U. S. vy. The Lilla, 36 F.Cas.No. 
15; 600, 2 Cliff: 169) [aft 15° W-Cas. No. 
8,348, 2 Sprague 177]. 


65. La Nereyda, 8 Wheat. (U.S.) 
108, 5 L.Ed. 574; The St. Lawrence, 
9 Cranch (U.S.) 120, 3 L.Ed. 676; The 
Elizabeth, 8 F.Cas.No. 4,350, Blatchf. 
Prize Cas. 250 [aff 8 F.Cas.No. 4,351, 
Blatchf. Prize Cas. 642]; The Flying 
Fish, 9 F.Cas.No. 4,892, 2 Gall. 373. 


66. The Herald, 11 F.Cas.No. 6,391 
[aff 3 Wall. 768, 18 L.Hd. 135]. 


67. The Amiable Isabella; 6 Wheat. 
CUSSO eal bielerds aon) Stee Sary. |The 
Lilla, 26 F.Cas.No. 15,600, 2 Cliff. 169 
{aff 15 EF.Cas.No. 8,348, 2 Sprague 
177). See The Betsy, 3 F.Cas.No. 1,- 
364, 2 Gall. 377 (discussing the point). 


68. The Santissima Trinidad, 7 
Wheat. (U.S.) 288, 5 L.Ed. 454; La 
Amistad de Rues, 5 Wheat. (U.S.) 385, 
5. L.Ed. 115; The Estrella, 4 Wheat. 
(U.S.) 298, 4 L.Ed. 574; The Bothnea, 
a Wheat. (U.S.) 169, 4 L.Ed. 211; The 
Louisa Agnes, 15 F.Cas.No. 8,531, 
Blatchf. Prize Cas. 107; The Pearl, 
19 F.Cas.No. 10,874; The Brig Fair 
American, 39 Ct.Cl. 184; The Schoon- 
er Nancy, 37 Ct.Cl. 401; The Schooner 
Vandeput, 37 Ct.Cl. 396. 


{a] Burden of proving neutral 
ownership is on claimant. The Beni- 
to Estenger, 20 S.Ct. 489, 176 U.S. 568, 
44 L.Ed. 592; U. S. v. The Jenny, 5 
Wall. (U.S.) 188, 18 L.Ed. 693; The 
Amiable Isabella, 6 Wheat. (U.S.) 1, 


Where the remedy of appeal is open 
and accessible to the owners of a captured vessel, it 
may be their duty to exhaust such remedy as a con- 
dition precedent to the establishment of a diplo- 
matic claim to indemnity.*® 


5 L.Ed. 191; Miller v. The Resolu- 
tion,,. 2) Dall. (¢U.S:) 19; 1 shad] 278; 
The Hallie Jackson, 11 F.Cas.No. 5,- 
961, Blatchf. Prize Cas. 41; Johnson 
v. Thirteen Bales, ete., 13 F.Cas.No. 
2 Paine 639, Van Ness Prize 
; The Rover, 20 F.Cas.No. 12,- 
091, 2 Gall. 240; The San Jose In- 
diano, 21 F.Cas.No. 12,324, 1 Mason 
38; Ten Hogsheads of Rum, 23 F.Cas. 
INO M135830, Ai Gallel'87.; sia Sat va altble 
Hattie Jackson, 26 F.Cas.No. 15,327; 
The Maria, 11 Moore P. C. 271, 14 Re- 
print 698. 
69. The Orcoma, 1 P.Cas. 402. 


70. The Bolivar, [1916] 2 A.C. 203; 
DMhey, Mridlandy iLO Sis se se2 oa. 
71.4 The /Oreoma,; a PiCas: 
72. The Orcoma, supra. 
73 The Bolivar, [1916] 2 A.C. 203. 

[a] At same term.—The power of 
a court over a decree in a prize suit 
terminates with the term of the court 
in which it is rendered. The Lizzie 


402. 


Weston, 15 F.Cas.No. 8,425, Blatchf. 
Prize Cas. 265. 
74. The Cecilie, 


Kronprinzessin 
[1919] A. C. 964. 


[a] Shippers who have parted with 
all interest in a cargo before the time 
of seizure have no locus standi to 
ask that an order of the prize court 
condemning the cargo should be va- 
ried or set aside. The Kronprinzes- 
sin Cecilie, [1919] A. C. 964. 


75. See Federal Courts § 265. 


Lack of appellate jurisdiction of 
oer of claims see Federal Courts § 


76. The Poona, 1 P.Cas. 275. 


[a] Appeal from order.—An order 
of a prize court dismissing claimants 
from the proceedings on the ground 
that they had not complied with an 
order made against them for discov- 
ery iS nota final decree from which 
an appeal lies as of right; and claim- 
ants who have been validly dismissed 
from the proceedings cannot be heard 
to question a final decree for con- 
demnation made after such dismissal. 
The Antilla, [1919] A. C. 250. ’ 


[Lb] Appeal is treated as rehearing, 
and there is jurisdiction to review the 
findings of the judge; but the appel- 
late court gives very great weight to 
the fact that the judge below hears 
the witnesses and it practically acts 
on the opinion of the judge as to the 
credibility of the witnesses before 
him and the weight to be attached to 
their evidence. The Ophelia, [1916] 
2 A:C, 206. 


77. The Poona, 1 P.Cas. 275. 
78. Scott Peace Conferences p 290 
et seq; Hague Convention of 1907. 


ae The Brig Freemason, 45 Ct.Cl. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 141-144] 


Effect. An appeal from the lower court usually 
operates to place prize property exelusively under 
the control of the appellate tribunal;%° but in the 
case of perishable or depreciating property the low- 
er court may order a sale pending the appeal.®! 


[§ 142] e. Costs. The liability of persons and 
property for all costs and expenses incident to the 
capture, preservation, and disposition of prize prop- 
erty is determined by the court.82 Where it appears 
that probable cause for seizure existed, all costs and 
expenses may be charged against the vessel? or oth- 
er prize property; and a personal judgment may 
be awarded against an unsuccessful claimant for 
costs which accrued on his claim;’* but in cases of 
seizure without probable cause the property may be 
restored to the claimants without any condition as 
to payment of costs,°® and the costs may be taxed 
against the captors’? or the government.88 


Items. The officers of the court are entitled to 
reasonable compensation in accordance with law.®® 
The expenses of the crew and other persons from the 
captured vessel detained as witnesses are not prop- 


se.. The Peterhoff, 19 F.Cas.No. 11,- 
025, Blatchf. Prize Cas. 620. 


81. See supra § 136. 


8& U. S. Rev. St. (1878) § 4639 
bE SoComp. Sl 901) sp 3135). 


{a] RBetaxation after term.—A 
final decree will not be opened, after 
the term at which it was rendered, in 
order to retax the costs. The Major 
Barbour, 16 F.Cas.No. 8,984, Blatchf. 91. 
Prize Cas. 310. 


380 F.Cas.No. 
Cas. 206. 


(Pa.) 409; 
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90.- The Britannia, 4 F.Cas.No. 1,- 
894, 2 Sprague 225; 
Cas.No. 8,348, 2 Sprague 177 [aff 26 
EYCas.No. 15,600; 12) Olt, 
Salvor, (21'"h. Cas: No. 12,272, 4 Phila. 
The Wando, 29 F.Cas.No. 
17,140, 1 Lowell 18. 


The Salvor, 21 F.Cas.No. 12,- 
272, 4 Phila. (Pa.) 409. 


[67 C.J.] 411 


er items of allowance by the court,®® except during 
the time of their actual attendance as witnesses after 
release from naval custody;91 nor are the officers 
and crew of a prize entitled to wages for services 
rendered on the condemned vessel. 02 


[§ 143] I. Prize Money and Bounty—l. In Gen- 
eral. All matters relating to prize money and boun- 
ty are regulated by the municipal law of the captor’s 
country.°? 


[§ 144] 2. Prize Money. Prize money consists of 
the proceeds of maritime captures distributed among 
the captors.°* It having been abolished in the Unit- 
ed States by statute,®® state and federal decisions 
relating thereto at a time when it was allowed®® are 
now obsolete. In England, however, in practically 
all wars of any importance in which that country 
engaged, prize money has been granted to captors or 
paid into a naval prize fund and subsequently dis- 
tributed among members of the naval and marine 


forces in accordance with statutes and royal procla- 
mations or orders in council made thereunder.®? 


Prize money is awarded only in case of condemna- 


Wash.C.C. 262; The Hilla, 8 F. 
The Ellis & Anna, 8 F. 
Cas.No. 4,368, 2 Sprague 267; The 
Emma, 8 F.Cas.No. 4,462, Blatchf. 
Prize Cas. 607; Fay v. Montgomery, 
8 F.Cas.No, 4,709, 1 Curt. 266; Hainey 
v. The Tristram Shandy, 11 F.Cas.No. 
5.906, Bee 414; The Joseph, 13 F.Cas. 
No. 7,533, 1 Gall. 545 [aff 8 Cranch 
451, 3 L.Ed. 621]; Keane v. The Glou- 
cester, 14 F.Cas.No. 7,632, Bee 399, 2 
Dall. 36, 1 L.Ed. 278; The Merrimac, 


Blatchf. 877, 3 


Cas.No. 4,367; 


Prize 


The) Lilla, 15 3. 


LoGidy eee 


83. The Velasco, 28 F.Cas.No. 16,- 


910a, Blatchf. Prize Cas. 54; Root v. 
WEES:; VICE Clagid. 
[a] Rule may apply (1) even 


though restitution of the vessel itself 
is awarded. The Olinde Rodrigues, 
19 S.Ct. 851, 174 U.S. 510, 43 L.Ed. 
1065 [mod 91 F. 274]. See Hckell v. 
Procurator-General, [1920] A. C. 1034 
(marshall’s fees, where a capture in 
neutral waters was made erroneously 
but in good faith). (2) Where the 
seizure was rightful, but the vessel is 
discharged on causes subsequent, the 
costs should fall upon her. The Am- 
brose Light, 25 F. 408. 


84. The Sally, 21 F.Cas.No. 12,258, 
1 Gall. 401. 


85. The Hiram, 12 F.Cas.No. 6,527, 
2 Gall. 60 [aff 1 Wheat. 440, 4 L.Ed. 
3d) Lhe. Sally.e 21. Cas. Wo. 12,258, 
1 Gall. 401. 


[a] Custody fees will, in the first 
instance, be paid out of the proceeds 
in court, on application of the party 
entitled ‘to them; but, in case of con- 
demnation, they are chargeable on 
claimant, as a part of the taxable 
costs. The Langdon Cheves, 14 F. 
Cas.No. 8,063, 2 Mason 58. 


86. The Sybil, 23: F.Cas.No. 13,706, 
Blatechf. Prize Cas. 615. 


87. The Sybil, supra. 

88. Two Hundred and Highty-Two 
Bales of Cotton, 24 F.Cas.No. 14,292, 
Blatchf. Prize Cas. 610. 


89. Anonymous, 1 F.Cas.No. 432a, 
Blatchf. Prize Cas. 206; The Avery, 2 
F.Cas.No. 671, 2 Gall. 308; The Emma, 
8 F.Cas.No. 4,462, Blatchf! Prize Cas. 
607; The Hattie, 11 F.Cas.No. 6,217, 
Blatchf. Prize Cas. 595; The Merri- 
mac, 17 F.Cas.No. 9,477, Blatchf. Prize 
Casio son Dae Nassau, 17 F.Cas.No. 
10,027, Blatchf. Prize Cas. 601; The 
Sally, 21 F.Cas.No. 12,258, 1 Gall. 401; 
The Sally Magee, 21 F.Cas.No. 12,- 
261, Blatchf. Prize Cas. 596; Costs, 
Fees and Compensation in Prize Cases, 


92. The Lilla, 15 F.Cas.No. 8,348, 
2 Sprague 177 [aff 26 F.Cas.No. 15;- 
600, 2 Cliff. 169]; The Velasco, 28 F. 
Ae Ok 16,910a, Blatchf, Prize Cas. 
54. 


93. U._S. v. Steever, 5 S.Ct. 765, 
113 U.S. 74%, 28° Lid. 1133, 20 iCt.Cl: 
535; The Siren, 13 Wall. 389, 20 L.Ed. 
505 [aff 22 F.Cas.No. 12,911, 1 Lowell 
280]; The Rita, 89 F. 763; The Dash, 
7 F.Cas.No. 3,584, 1 Mason 4; .The Gef- 
la, 10 F.Cas.No. 5,296, 1 Mason 388; 
Keane v. The Gloucester, 14 F.Cas.No. 
7,632, Bee 399, 2 Dall. 36, 1 L.Ed. 278; 
Cole v. U. S., 34 Ct.Cl. 446. 


94. 7 Moore Int. I. Dig. § 1245. 
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96. U.S.—U. S. v. Officers, etc., of 
U. S. Steamer Mangrove, 23 S.Ct. 343, 
188°U.S. 720, 47 L.Ed. 664; U. S. v. 
Dewey, 23 S.Ct. 415, 188 U.S. 254, 47 
L.Ed. 4638; U. S. v. Steever, 5 S.Ct. 
765, 113 U.S. 747, 28 L.Ed. 1133, 20 Ct. 
Cl. 535; U. S. v. The Neustra Senora 
de Regla, 2 S.Ct. 287, 108 U.S. 92, 27 
L.Ed. 662; The Wren y. U. S., 6 Wall. 
582, 18 L.Ed. 876 [rev 28 F.Cas.No. 
16,768]; The Weehawken v. The Iron- 
clad-Atlanta, 3 Wall. 425, 18 L.Ed. 
253; The Sally, 8 Cranch 382, 3 L.Ed. 
DOG. BLOW NEVe Ueno 6. ranch 0,03 
L.Ed. 504 [rev 8 F.Cas.No. 4,479, 1 
Gall. 563]; Miller v. The Resolution, 
2 Dall. 1, 1 L.Ed. 263; The Aigburth, 
1 F.Cas.No. 105, Blatchf. Prize Cas. 


Gob; Phe: Anglia, ln .F-CasiNo. 391, 
Blatchf. Prize Cas. 566; The Aries, 1 
F.Cas.No. 529, 2 Sprague 262; The 


Atlanta, 2 F.Cas.No. 619, 2 Sprague 
Zoi tative \Wall 225, 19) lds 25ak 
Blanchard v. Haven, 3 F.Cas.No. 1,- 
511, 1 Mason 346; The Chapman, 5 F. 
Cas.No. 2,602, 4 Sawy. 501; The 
Cherokee, 5 F.Cas.No. 2,640, 2 Sprague 
2385; The. Dash, 7 F.Cas.No. 3,584,.1 
Mason 4; Decatur v. Chew, 7 F.Cas. 
NOv8,(o1, 2 Gall. 505: The Deer, 7 EF 
Cas.No. 3,739, 1 Lowell 95; The Des- 
patchwe wECas.No,) 35823, <2 .Gall. 1: 
Dias v. The Revenge, 7 F.Cas.No. 3,- 


17 F.Cas.No. 9,476, Blatchf. Prize Cas. 
584; Pray v. The Recovery, 19 F.Cas. 
No. 11,379, Bee 393; Proceeds of Prizes 
of War, 20 F.Cas.No. 11,440, Abb.Adm. 
495; The R. E. Lee, 20 F.Cas.No. 11,- 
691, 1 Lowell 36; Rice v. Taylor, 20 
F.Cas.No. 11,755, Bee 386; The St. 
John, 21 F.Cas.No. 12,225, 2 Sprague 
266; The St. Lawrence, 21 F.Cas.No. 
12,233,. 2 Gall. 19; The Selma, 21 E. 
Cas.No. 12,647, 1 Lowell 30; The Siren, 
22, F.Cas.No. 12,911, 1 Lowell 280 [aff 
13. Wall. 389, 20 L.Ed. 505]; Two 
Hundred and WHighty-Two Bales of 
Cotton, 24 F.Cas.No. 14,291, Blatchf. 
Prize Cas. 302; U. S. v. The Active, 
24 F.Cas.No. 14,420, 3 Wheel Cr. 264; 
White v. Red Chief, 29 F.Cas.No. 17,- 
556, 1 Woods 40; Stovel v. U. S., 36 
CHCl. 3927 Stewart vi Ur Siat Ceclt 
113; Decatur v. U. S., Dev.Ct.Cl. § 710. 


D.C.—Farragut v. The Ship Metrop- 
Olis; 4. DiC. 1005 


OY ia i v. De Wolfe, 13 Mass. 


N.J.—In re Swartwout’s Will, 25 N. 
JH. 369. 


Pa. ve!) Clarkson, 
Yeates 148, 2 Dall. 174, 1 L.Ed. 337. 


S.C.—Allen v. McNeel, 8 S.C.L. 459. 


97. The Feldmarschall, [1920] P. 
289; The Derfllinger, [1919] P. 264; 
The Adjutant, [1919] P. 41; Ogle v. 
Sansom, 1 Bro.P.C. 149, 1 Reprint Ae 
Pigot v. White, 4 Dougl. 302, 26 B.C. Uk 
489, 99 Reprint 893; Wemys v. Linz- 
yee, 1 Dougl. 324, 99 Reprint 209; 
Taylor v. Paulett, 1 H.Bl. 264 note, 
126 Reprint 155; Captures on the Ja- 
maica Station, 1 Hagg.Adm. 129, 166 
Reprint 47; Taylor v. Pill, 8 Taunt. 
805, 4 E.C.L. 390, 129 Reprint 596; 
Lumley v. Sutton, 8 T.R. 224, 101 Re- 
print 1358; Graham vy. Robertson, 2 
T.R. 282, 100 Reprint 154. 


[a] Charges on fund.—Under a 
pertinent statute and the construc- 
tion placed thereon a naval prize fund 
may be charged with: (1) Sums paid 
to neutral claimants under decrees 
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tion.°8 


and land forces, 


into a nayal prize fund. 


Distribution. 


sition to render aid. 
tribution of prize money.® 


[§ 145] 3. Bounty. Bounty is money paid by the 


Also, the proceeds of vessels captured by 
military forces alone are not payable to a naval prize 
fund;°® and where there was a joint capture by sea 
only that share of the proceeds 
which may be appropriated to the navy may be paid 


Vessels have been allowed to share 
in the proceeds of captured property in proportion 
to their contribution to the capture.? 
however, a vessel, in order to share, must have been 
within sight, or within signal distance,® and in a po- 
An action hes to compel dis- 
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ed.* 


[§§ 144-146 


government for the sinking or destruction of ves- 
sels of the enemy.® 
from the fact that the amount allowed is determined 
by the number of persons on board the ships destroy- 
In the United States it has been abolished by 


It is also called “head money” 


statute;* but in England, under a statute and an or- 


In general, 


gagement.?° 


der in couneil putting it into effect, bounty is granted 
to the officers and crews of such ships of war as were 
actually present at the taking or destroying of an 
armed ship of an enemy,° the bounty being calculated 
at the rate of a specified sum for each person on 
board the enemy’s ship at the beginning of the en- 
Prize bounty is not payable for cap- 


ture or destruction which was the result of joint op- 


erations of land and naval forces.14 


XIV. VISIT AND SEARCH OF VESSELS IN MARITIME WAR 


{§ 146] A. In General. 


of the prize court as compensation for 
damage which such claimants have 
sustained by the negligence of the 
captor in effecting capture or the error 
of the captor in stopping the vessel 
and sending her into a port for exam- 
ination. The Elve, [1921] P. 178. (2) 
One half the sum paid in settlement 
of a claim of a neutral. The Canadia, 
Sich WIS Re SRE 


98. Stevens v. Bagwell, 15 Ves.Jr. 
139, 33 Reprint 707. 

99. The Anichab, [1921] P. 218. 

1. The Feldmarschall, [1920] P. 
289. 

g. La Henriette, 2 Dods. 96, 165 
Reprint 1426; Reberts v. Hartley, 1 
Doug]. 311. 99 Reprint 201; The Zeph- 
erina, 2 Hagg.Adm. 317, 166 Reprint 
259: The Aviso, 2 Hagg.Adm. 31, 166 
Reprint 155. 


3. La Melanie, 2 Dods. 122, 165 Re- 
print 1435; L’Etoile, 2 Dods. 106, 165 
Reprint 1430; The Brazil, 4 Wkly. 
Rep. 375. 

4 Inre Genoa, 2 Dods. 88, 165 Re- 
print 1424; The Rattlesnake, 2 Dods. 
32, 165 Reprint 1406. 


5. Banda, etc., Booty Case, L.R. 
1 A.&E. 109; The Vecua, 2 Hagg.Adm. 
346, 166 Reprint 270; Duckworth v. 
Tucker, vipa Wee 80h A ett fs 127 Reprint 976; 
Ogle v. Haddock, 1 Ves. 161, 27 Re- 
print 957; Brown v. Harris, 13 Ves.Jr. 
552, 33 Reprint 401. 


Gar We Siuvel Taylor, (23 S'Ct, 4125 188 
Wass 2830047 Leb 2477> Ul. St ve. Dew-= 
Cy, 2o08.Ct, 415) 188 iS) 254) 47: 
Ed. 463; Dewey v. U. S., 20 S.Ct. 981, 
iS UES san dl LTO so CHCl. 
629; U. S. v. Steam Vessels of War, 
1 S.Ct.°539, 106 U.S. 607, 27 L.Ed. 286; 
The Dos Hermanos, 10 Wheat. (U.S.) 
306, 6 L.Ed. 328; The Adeline, 9 
Cranch (U:S.) 244, 3 L.bd. 719° The 
Santo Domingo, 119 F. 386; The Deer, 
% EVCasNo. 3,739, Ll lowell 915: 

[a] ‘ ‘Prize bounty’ aie Shey 
grant made out of public moneys un- 
der the authority of Parliament as a 
reward for bravery resulting in suc- 
cess in naval engagements.” The 
Triumph, LL9l? ] P.awL27 


7. See Bounties § 33; 
Psy (Olives or 48Mla 

8 See Bounties § 33. 

9. H.M. Submarine E 14, 


Head Money 


[1920] 


The right to visit and 
search neutral vessels is a war right,1? the exercise 
of which is for the purpose of ascertaining the na- 


[By Stanuny A. Hacker] 


AVC A403) neva PLO Pasiuni. 
Submarine E 12, [1924] P. 29; In re 
Mesopotamia Naval Operations, 


[1923]. P. 149; H.M.S. Severn and H. 
M.S. Mersey, [19171 P. 174; The Car- 
mania, 32° 7.ER;) 395. 


[a] “Armed ship” of an enemiy, as 
used in the statute, includes: (1) 
A vessel not built or fitted for naval 
warfare and not having any arma- 
ment structurally attached to it, but 
having on board men carrying or pro- 
vided with arms with which the at- 
tacking vessels could have been sunk 
or destroyed. H.M. Submarine E 12, 
[1924] P. 29; In re Mesopotamia Nav- 
al Operations, [1923] P. 149; (2) a 
ship used to transport troops and 
carrying a few light quick-firing guns 
for the purpose of defense. H.M. 
Submarine Ff 14, [1920] A.C. 403 [rev 
[ES ee aS bale 


[b] Persons entitled to share.— 
(1) It was found and decreed, in pur- 
suance of an agreement, that the bat- 
tle of Jutland was the common en- 
gagement and enterprise of the one 
hundred and fifty-one ships of the 
Grand Fleet. In re Battle of Jut- 
Jand, [1920] PB. 408.. (2) Pilots “and 
observers serving in seroplanes 
should, for the purposes of the stat- 
ute, be treated as part of the crews 
of the monitors to which they were 
attached for the purpose of the opera- 
tion in question. H.M.S. Severn and 
HEM.S! Mersey, [L917] BP. 174 (8) 
On the other hand, the commander, 
officers, and crew of a particular ves- 
sel are not entitled to share in the 
distribution of prize bounty where 
they were not in any sense actually 
present at the destruction of enemy 
ships. In re Falkland Islands Bat- 
tle, [1917] P. 47 (where the ship was 
detached from the squadron and left 
in port to defend it in the absence of 
the fleet and did not in any sense 
join in the chase or take part in the 
naval engagement). 


[ce] Prior legislation reviewed.— 
H.M. Submarine FE 14, [1917] P. 85 


Jrev on other grounds [1920] A.C. 
403]. 
10. The Sydney, [1916] P. 300. 
fa] “On board” construed.—‘‘It 


would be placing too narrow a con- 
struction on the words of the Act of 
Parliament to hold that the persons 


tionality of the vessel,!* the nature of its cargo,'*# 
and the ports between which it is trading,’® with a 
view to determining whether the vessel and cargo 


in respect of whom prize bounty is 
payable must be actually on board the 
enemy vessel at the time of her de- 
struction. If they are in fact part 
of the crew, and in attendance in 
some form or other, and doing work 
in the capacity of members of the 
crew of the enemy armed vessel,” 
the court is entitled to treat them as 
persons on board within the meaning 
of the statute. The Sydney, [1916] 
P. 300, 302. 


[b] “In former times the amount 
of prize bounty, or head money, was 
calculated on the number of guns 
that the enemy vessel carried.’’ H.M. 
Submarine E 14, [1917] P. 85, 88 [rev 
on other grounds [1920] A.C. 403]. 


11. In re Tsingtau Surrender, 
[1917] P. 127; La Bellone, 2 Dods. 343, 
165 Reprint 1508. 


12. The Schooner Endeavor, 44 Ct. 
Cl. 242; The Brig Fair American, 39 
Ct.Cl. 184; The Schooner Sally, 37 
Ct.Cl. 542; The Schooner Jane, 37 Ct. 
Cl. 24; The Ship Rose, 36 Ct.Cl. 290; 
nan Maria, i Cop: 340, 165 Reprint 


[a] Right does not exist in time 
of peace.—The Marianna Flora, 11 
Wheat. 1, 6 L.Ed. 405 [aff 16 F.Cas. 
No. 9,080, 3 Mason 116]. 


{[b]| France was entitled to search 
American vessels in 1798 as those of 
a neutral, although a state of limited 
war existed between the two nations. 
The Schooner MEndeavor, 44 Ct.Cl. 242. 

13.) UL Si Shore Rela Gos) a pe sae 
U. S. Instructions to Blockading Ves- 
sels and Cruisers, General Orders, No. 
492, June 20, 1898 


[a] Prima facie evidence of na- 
tional character is to be found in bills 
of lading, letters of correspondence, 
and all other papers on board a ship 
which relate to the ship or cargo. 


Miller v. The Resolution, 2 Dall. (U. 
S.) 19, 1 L.Ed. 271; The Brig Dolphin, 
36 Ct.Cl. 248. 

[b] Sufficient evidence.—The reg- 


ister of a vessel is sufficient to estab- 
lish her nationality. The Brig Juno, 


s61Ct:Cle23893 
hig The Schooner Jane, 37 Ct.Cl. 
15. 2 Halleck Int. L. (4th ed) p 


284; Duboce Droit de Visite p 166; 
L393 US.) Hor. Rel pais. General 


es 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ec 


§§ 146-147] 


are subject to capture.1® The vessel visited and 
searched is lable to seizure as a result of the exer- 
cise of this right,1* where her papers are not in prop- 
er form,'® or where she resists search,!® attempts to 
elude visitation and search?° or to escape,” or is un- 
der belligerent convoy.?2 The right of visit and 
search should be exercised in a regular and orderly 
manner,”* and with as much regard to the rights and 
safety of the vessel detained as is consistent with a 
thorough examination of her character and voyage.*4 
Where a vessel and cargo, when examined, prove to 
be neutral and the rights of the belligerent are in 
no way transgressed by way of resistance or other- 
wise, the right of search is exhausted and the vessel 
must be permitted to proceed.2® However, force 
may be used in assertion of the right, if necessary ;*° 
and any injury casually resulting to the vessel de- 
tained is damnum absque injuria.2* Before the 
World War the belligerent right of search of neutral 
vessels was usually exercised at sea,?® but during 
that war the presence of submarines and the size 
of modern ships led to the procedure of bringing 
neutral vessels into a port for examination.?® Send- 
ing a vessel into port does not subject the belligerent 
to liability where there is reasonable ground for 
such action;®® but it is otherwise where there is no 
reasonable ground for doing so.*4 The presumption 


Order No. 492, U. S. Navy Dept. June [a] 


20, 1898. be 

16. The Nereide, 9 Cranch (U.S.) 
888, 3 L.Ed. 769; The Schooner Jane, 
37 Ct.Cl. 24; The Maria, 1 C.Rob. 340, 
165 Reprint 199. 


[b] 


WAR 


Degrees of resistance will not 
differentiated. 
Jane Ct. Cir2 4: 
Refusal to send papers on 
board belligerent vessel, 
manded, constitutes resistance. 


[67 Gid:], 413 


is in favor of the legality of search;*? and the bur- 
den of proof to show illegal exercise of the right rests 
on the owners of the vessel detained.** 


[§ 147] B. Vessels Exempt. The public war or 
revenue vessels of a neutral, representing the sov- 
ereignty of the nation, are exempt from search.*+ 


| Following a long controversy as to the right to visit 


and search mail ships and mails,*® it was agreed by 
The Hague Conference of 1907 that the mails, wheth- 
er of neutrals or belligerents, should be exempt from 
search,®® and that neutral mail ships “may not be 
searched except when absolutely necessary, and then 
only with as much consideration and expedition as 
possible.”?? There has also been a long controversy 
as to whether merchant ships under convoy of a neu- 
tral war vessel should be exempt from visit and 
search.*® It was contended by the United States and 
the leading continental nations that, on a statement 
by the commander of the convoy of the neutral char- 
acter of such ships, they should be exempt;*?? but 
this exemption was uniformly denied by Great Brit- 
ain prior to the international naval conference in 
1908-1909.4° By the Declaration of London adopt- 
ed at this conference with the assent of Great Brit- 
ain, the exemption was recognized subject to certain 
limitations.4! A neutral vessel under enemy convoy 
is not exempt from visit and search.*? 


27. The Eleanor, 2 Wheat. (U.S.) 
345, 4 L.Ed. 257. 

28. Netherlands-American Steam 
Nav. Co. v..H. M. Procurator-Gen., 
[1926] 1 K.B. 84. 

29. Netherlands-American Steam 
Nav. Co. v. H. M. Procurator-Gen., 
supra. 


The Schooner 


when de 
The 
18 L.Ed. 564 
Blatchf. 


28, 
11,024, 


17. The Schooner Nancy, 37 Ct.cl. | Peterhoff, 5 Wall. 
401; The Ship Galen, 37 Ct.Cl. 89. Aly et Sees 
[a] Modern practice of bringing i ai 


vessel into port for examination con- 
stitutes, it seems, a seizure. Nether- 
lands-American Steam Nav. Co. v. H. 
M. Procurator-Gen., [1926] 1 K.B. 84. 


1s. U. S. Wor. Rel7Ki893) p, 781; 
Instructions to U. S. Blockading Ves- 
sels and Cruisers, General Orders, No. 
492, June 20, 1898. 

[a] Destruction of papers.—The 
Peterhoff, 5 Wall. 28, 18 L.Ed. 564 
[rev 19 F.Cas.No. 11,024, Blatchf. 
Prize Cas. 463]; U. S. v. The Wren, 
28 EF.Cas.No. 16,768 [rev on other 
grounds 6 Wali. 582, 18 L.Ed. 876]. 


[b] Papers wanting.—The Pizar- 
ro, 2 Wheat. (U.S.) 227, 4 L.Ed. 226; 
The Stephen Hart, 22 F.Cas.No. 13,- 
364, Blatchf. Prize Cas. 387 [aff 3 
Wall. 559, 18 L.Ed. 220]; The Schoon- 
er Nantasket, 39) Ct.Cl. 1192"-The 
Schooner Betsey, 36 Ct.Cl. 256; The 
Brig Dolphin, 36 Ct.Cl. 248. 


[c] False papers.—The Dos Her- 
manos, 2 Wheat. (U.S.) 76, 4 L.Ed. 
189; The Venus, 8 Cranch (U.S.) 253, 
3 L.Ed. 553; The Bermuda, 3 F.Cas. 
No. 1,345, 6 Phila. (Pa.) 187 [aff 3 
Wall. 514, 18 L.Ed. 2001]; The George, 
10 F.Cas.No. 5,328, 1 Mason 24. 


[d] Defect as to papers is prima 
facie evidence (1) against the ship 
CHopbsSiy. stennine, 17 “C.BUNtS: (95 
112 H.C.L. 791, 144 Reprint 317); (2) 
but is not conclusive (The Schooner 


Hazard, 39 -€t.Cl. 376). 
19. Dederer v. Delaware Ins. Co., 
fa ECasuNo: 3,ccee, 2) Wash.€.C. 61); 


The Ship Rose, 36 Ct.Cl. 290. 


20. The Baigorry v. U. S.,.2 Wall. 
(U.S.) 474, 17 L.Ed. 880. 


oT. (Ute Saihonr. els Gis98)iep isa), 
Instructions to U. S. Blockading Ves- 
sels and Cruisers, General Orders, 
No. 492, June 20, 1898. But see Brit- 
ish Manual of Naval Prize Law No. 
146 (which reads: “An attempt to 
escape by flight merely is not inter- 
preted as a ground of seizure, but if 
accompanied by further opposition it 
is regarded as a form of resistance”). 


22. The Schooner Nancy, 27 Ct.Cl. 
99; The Elsebe, 5 C.Rob. 174, 165 Re- 
print 738; The Maria, 1 C.Rob. 340, 
165 Reprint 199. 

[a] After separation from convoy 
(1) whether voluntarily or involun- 
tarily, a vessel is no longer liable to 
condemnation. The Ship Galen, 37 
Ct.Cl. 89. (2) But where a vessel is 
proved to have sailed under convoy, 
she is presumed to remain under it, 
until she proves” separation. The 
Brig Sea Nymph, 36 Ct.Cl. 369. 

23. The Anna Maria, 2 Wheat. (U. 
S:) 327, 4 L.Ed. 252. 

[a] Guise of friend or of enemy 
may be assumed by detaining vessel 
in order to facilitate search. The 
Bleanor, 2 Wheat. (U.S.) 345, 4 L.Ed. 
257. 

24. The Anna Maria, 2 Wheat. (U. 
$5327, 4 Bd 252. 

25. The Schooner Endeavor, 44 Ct. 
Cl. 242. 

26. The Brig Sea Nymph, 36 Ct. 
Cl. 369. 


30. The Montana, 3 P.Cas. 340. 


[a] Suspicious cargo.—The Mon- 
tana, 3. P.Cas.. 346; 

Sl. The, Elve, 3 P.Cas. sit: 

32. The Ship Hiram, 41 -Ct.Cl. 12. 

33. The Brig Fair American, 39 Ct. 
Cl. 184; The Schooner Nancy, 37 Ct. 
Cl. 401. 

34. Wilson Int. L. p 401; Hall Int. 


Te (6thyed)P p F235 


35. %7 Moore Int. L. Dig. § 1201; 
The Peterhoff, 5 Wall. (U.S.) 28, 18 
L.Ed. 564 

36. 2 Malloy Treaties, Conven- 


tions, Etc., between the United States 
and Other Powers 2347, Hague Con- 
vention (1907), Relative to Right of 
Capture in Naval War art 1. 

: eee from capture see supra 

128. 

37. Malloy Treaties, Conventions, 
Etc., between the United States and 
Other Powers pp 2347, 2348, Hague 
Convention (1907), Relative to Right 
of Capture in Naval War art 2. 

38. 2 Moore Int. L. Dig. § 1204. 

395 Lil S.St. at Le p 854. eireaty 
between the United States and Italy, 
Febr. 26, 1871; 7 Moore Int. lL. Dig. 
§ 1204. 

40. The Maria, 1 C.Rob. 340, 165 
Reprint 199; Hall Int. L. (6th ed) p 
728 et seq; 7 Moore Int. L. Dig. § 
1204. 

41. 
583; 

42. 


Wilson Int. L. appendix v p 
Declaration of London ec 7. 


7 Moore Int. L. Dig. § 1205. 


414 [67 C.J.] 
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[§§ 148-150 


XV. CONTRABAND 


[By Stanuny A. Hacxert] 


[§ 148] A. What Constitutes. As used in inter- 
national law governing maritime warfare,** contra- 
band consists of articles useful for war being trans- 
ported to a belligerent destination.** Following the 
classification of Grotius,*® the Anglo-American and 
Japanese practice relative to contraband has been to 
divide goods into three classes: (1) Those solely of 
use in war, such as arms, which are absolute con- 
traband; (2) those of use both in war and peace, 
such as provisions, which are conditional contra- 
band; and (3) those of no use in war, such as arti- 
cles of luxury, which are not contraband.*® On the 
other hand, the European continental practice has 
usually been to make two classes: (1) Goods abso- 
lutely prohibited, always liable to confiscation; and 
(2) free goods, never liable to confiscation as con- 
traband.47 However, the classification of contra- 
band has been the subject of great variation in prac- 
tice not only by different nations,*® but also by the 
same nations at different times.4° The Declaration 
of London contains lists of articles to be regarded 
as absolute contraband, conditional contraband, and 
not contraband.®® Also, the governments of partic- 
ular nations have published lists of their own, and, 
acting within their powers,°*’ have enlarged or con- 


in the preparation of , F. 


tracted such lists from time to time.®? The courts 
have construed and given effect to such lists in cases 
involving the liability of specific articles to seizure 
as contraband.°? 

[§ 149] B. Liability for Shipment or Carriage>4 
—l. In General. The law relating to contraband 
goods is founded on the principle that belligerents 
must be allowed to use their maritime powers to in- 
terfere to some extent with the commerce of neutral 
countries in order to prevent goods being conveyed 
to the enemy which might enable or help the enemy 
to prolong or carry on the war with success.°? Neu- 
trals have a right, under international law, to ship 
or carry contraband of war to belligerents.°® The 
exercise of the right is subject only to the risk or 
hazard of capture and forfeiture of the property 
involved;** it is not a violation of eriminal®® or in- 
ternational®® law; and the contract of carriage is not 
illegal or void.°° 

{[§ 150] 2. Liability of Cargo. Neutral goods 
may be subject to capture when they are contra- 
band of war.®t While all the known facts are to be 
taken into account,°? whether particular goods are 
liable to seizure as contraband or not is usually de- 
termined by their destination®? and intended use.®* 


& M. Ins. Co., 6 Mass. 102, 114, 4 


43. Meaning in other connections | terials used 
see Contraband 13 C.J. p 210. poor The Rome ta, 33 oor 7 mes le Toneeya ye Kim, [1915] PB. 215 [aft 

44, 7 Moore Int. L. Dig. § 1249. ranges. The Norne, [1921] 1 A.C. )116 L.T. . 

aa 2 765. (4) Coffee. The Kronprinses- ; ; ‘ 

[a] Other definitions—(1) “A /| san Margareta, [1921] 1 A.C. 486 [aff Pel peertigioe et caren, 1awe ee 
trade with a belligerent intended to [1917] P. 114, and mod [1919] P. uy E 
provide him with military supplies, |949],~ (5) Cocoa beans. The Rijn 59. The Prins der Nederlanden, 
equipment, instruments, or arms.” | cupra. (6) Coconut oil. The Bonna,| [1921] 1 A.C. 754, 760; The Kron- 
The Rensalaer, 49 Ct.Cl. 1, 5. (2) “A/ [1918] P. 123. (7) Hog products gen-|Prinsessan Margareta, [1921] 1 A.C. 
class of articles of commerce which | ¢rally, ‘The Kronprinsessan Marga- | 486. 
neutrals are prohibited from furnish-| peta “supra. (8) Sausage skins. The “Neutrals who carry contraband 
ing to either one of the belligerents, | San’ José, 2 P.Cas. 306. (9) Hides.|do not break the law of nations.” 
for the reason that, by so doing, in-|The Kim, [1915] P. 215. (10) Iron|The Prins der Nederlanden, supra. 
jury is done to the other belligerent. ore. The Katwyk, [1916] P. 177. 60. See Shipping’ 8 492: 


2 Halleck Int. L. p 243. 


45. 3 Grotius De Jure Belli 
RPacisnee 1,5. 

46. The Brig Juno, 38 Ct.Cl. 465; 
The Schooner Atlantic, 37 Ct.Cl. 17; 
7 Moore Int. L. Dig. §§ 1250, 1251. 


ac 


47. 7 Moore Int. L. Dig. § 1251. 

48. 7 Moore Int. L. Dig. § 1249 et 
seq. 

49. The Styria v. Morgan, 22 S.Ct. 


731, 186 U.S. 1, 46 L.Ed. 1027 [mod 
101 F. 728, 41 C.C.A. 639]; The Ship 
James and William, 37 Ct.Cl. 303. 


50. Wilson Int. L. appendix v p 
576; Declaration of London art 22 et 
seq. 

51. The Katwyk, [1916] p 177. 


52. The Styria v. Morgan, 22 S.Ct. 
Rol,tso U.s, 1.°46 LiWd, (1027 Emod 
101 F. 728, 41 C.C.A. 689]; The Rensa- 
laer; 49° Ct-Cl. 1,. 5: 


“Great maritime powers when en- 
gaged in war have enlarged the list 
of contraband articles, but nations 
generally neutral have contracted it.” 
The Rensalaer, supra. 

53. See cases infra this note, 

[a] Particular articles which have 
been regarded as conditional contra- 
band within the terms or meaning of 
eertain lists include: (1). Feod- 
stuffs generally. The Rijn, [1917] P. 
145 [aff [1919] A.C. 546]. (2) Arti- 
cles or ingredients, such as yeast, 
baking powder, salt, and pepper, 
which, although not consumed sepa- 
rately or without preparation, are ma- 


(11) Wool has been declared absolute 
contraband. The Axel Johnson, 
PLO AT Ni ALC 4733 (12) Horses on 
board a neutral bound to a belliger- 
ent port that was neither in a state 
of siege, nor blockaded, have been 
deemed intended for the purposes of 
peace. The Brig Juno, 38 Ct.Cl. 465. 
(13) One nation at first declared rub- 
ber to be conditional contraband and 
later declared it to be absolute con- 
traband. The Kim, supra. (14) 
While flour is not in general contra- 
band of war it may be so if intended 
for military use by a belligerent or 
destined for a port of military or 
naval equipment, and being thus on 
the border line a proclamation of one 
of the governments at war declaring 
it contraband is sufficient to impress 
it with that character. Balfour, 
Guthrie & Co. v. Portland, ete., Steam- 
ship: Gos, 167 oor: 


54. Effect of carriage of contra- 
band on insurance see Marine Insur- 
ance § 55. 


55. The Hakan, [1916] P. 266 [aff 
[1918] A.C. 148]. 


56 The Kim, 
DUG Pee Oils 


57. The Prins der Nederlanden, 
[1921] 1 A.C. 754; The Kronprinses- 
san Margareta, [1921] 1 A.C. 486; 
The iim [LOLs Pe o20s: 


Particular property see 
150, 151. 


58. The Peterhoff, 5 Wall. (U.S.) 
28, 18 L.Ed. 564; Richardson v. Maine 


CUSTS I eye 25s Patt 


infra §§ 


Repudiation of contract of neutral 
to carry contraband of war see Ship- 
ping § 499. 

61. The Peterhoff v. U. S., 5 Wall. 
(U.S.) 28, 18 L.Ed. 564. 


62. The Hakan, [1918] A.C. 
[aff [1916] P. 266]. 


63. The Stephen Hart, 22 F.Cas. 
No. 13,364, Blatchf. Prize Gas. 387 
[aff 3 Wall. 559, 18 L.Ed. 220]; U.S. 
v. Six Boxes of Arms, 27 F.Cas.No. 
16,295, 1 Bond 446; Aktieselskabet 
Osterjolingen v. Procurator-General, 
[1922] 1 A.C. 97 [aff [1920] P. 177]; 
The Axel Johnson, [1921] 1 A.C. 473 
[aff [1917] BP. 234]; The Hillerod, 
[1918] A.C. 412; The Oranje Nassau, 
[1919] P. 346; The Kronprins Gustaf, 
ee Pi 82 The Lives 133 at. eee 


148 


[a] Anticipated sale—(1) “The 
anticipation of a large sale to enemy 
customers is not sufficient to make 
goods liable as articles of contraband, 
but that there must be anticipation of - 
sale either to an enemy Government, 


or an enemy base of supply.” The 
Nore, eo adie 6 AGC. i765, eile 
However, the mere fact that’ the 


goods will be offered for sale at auc- 
tion at the port of arrival is not in 
itself conclusive of the innocency of 
their destination. Schrevels Import, 
etc., Co. vy. Procurator-General, [1921] 
Ep A.C U66: 


Continuous voyage see infra § 165. 


64. The Peterhoff v. U. S., 5 Wall. 
(U.S.) 28, 18 L.Ed. 564; The Stephen 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 150-151] 


Absolute contraband may be seized if consigned to 
any port of the belligerent ;®* but conditional contra- 
band may be seized only if it is destined for the mili- 
tary or naval forces of the belligerent.®® 


Contraband and other goods owned by same per- 
Under the doctrine of infection,*? 
or contamination, adopted and adhered to by the 
United States, England, and Japan,*® but criticized 
and rejected by some continental jurists and prize 
courts,®® goods not in themselves liable to condem- 
nation will nevertheless be condemned as if contra- 
band where they are owned by the same person as 
other portions of the same cargo which are liable to 


son. 


condemnation as contraband. 
[§ 151] 3. Liability of Vessel. 


Hart, 22 F.Cas.No. 13,364,  Blatchf. 
Prize Cas.._387 [aff 3 Wall. 559, 18 L. 
Ed. 220]; U. S. v. Six Boxes of Arms, 
27 F.Cas.No. 16,295, 1 Bond 446; The 
Rensalaer, 49 Ct.Cl. 1; The Hakan, 
[1918] A.C. 148 [aff [1916] P. 266]. 
65. The Peterhoff, 19 F.Cas.No. 
11,024, Blatchf. Prize Cas. 463 [rev on 


other grounds 5 Wall. 28, 18 L.Ed. 
eee The Schooner Bird, 38 Ct.Cl. 
2/8. 


[a] Goods in transit to enemy 
country for treatment.—Where goods 
which are absolute contraband are 
seized while in transit to an enemy 
country in order to be subjected to an 
elaborate process, which must occupy 
some time, the case cannot be distin- 
guished from that of goods sent into 
enemy territory with the intention 
that they should remain there, and 
the goods are liable to condemnation, 
although it was the intention of the 
parties that they should be ultimate- 
ly returned to a neutral country after 
treatment. The Axel Johnson, [1921] 
7 IT NA OS sty 

66. . S. v. Diekelman, 92 U.S. 520, 
23 eore “749, IT Ct: Cl. 417; The Ship 
Commercen, 1 Wheat. 382, 4 L.Ed. 116 
[aff 6 F.Cas.No. 3,055, 2 Gall. 261]. 


[a] Proof.—Where the articles in 
question have been declared condi- 
tional contraband, it is incumbent on 
neutral claimants to prove that the 
articles were not destined for an ene- 
my government or enemy base of sup- 
ply. Schrevel’s Import and Export 
Co. v. Procurator-General, [1921] 1 A 
CG. 765... See The Kim, [1915] p.- 215 
faff 116 L.T. 577] (captors must prove 
facts from which a reasonable infer- 
ence of hostile destination can be 
drawn; but, as regards the ultimate 
hostile destination of conditional con- 
traband, captors. need only show a 
highly probable military or govern- 
ment destination, and need not prove 
the particular enemy port or place of 
ultimate destination). 


67. “Infection,” as relating to con- 
traband goods defined see Infection 
Sl cC wee Dar Lol. 

68. Takahashi Chino-Japanese 
War p 94; The Peterhoff, 19 F.Cas.No. 
11,024, Blatchf. Prize Cas. 463 [rev 
on other grounds 5 Wall. 28, 18 L.Ed. 
564]; The Springbok, 22 F.Cas.No. 
ilps 264, Blatchf. Prize Cas. 434 [mod 
on other grounds 5 Wall. 1, 18 L.Ed. 
480]; The Kronprinsessan Margareta, 
[1921] HPALCe 486curant LOnWal, eid 
and mod [1919] P. 249]; The Ant- 
werpen, [1919] P. 252 note; The Kim, 
[1915] P. 215 [aff 116 L.T. SSG Ye The 
Posteiro, 3 P.Cas. 275; The Jonge 
Tobias, 1 C.Rob. 329, 165 Reprint 194; 
The Staadt EXmbden, 1 C.Rob. 26, 165 
Reprint 83. 

[a] History of rule is obscure.— 
The Kronprinsessan Margareta, 
LLOSU ACC e86 atl plo eile ey i14) 
and mod [1919] P. 249]. d 


Ordinarily a ves- 
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sel is not liable to condemnation on account of its 
carriage of contraband cargo.’° 
ists where the shipowner has knowledge of the na- 
ture and destination of the cargo,’ at least where 
the goods in question constitute a substantial part 
of the whole cargo.*? 
stated,’® as where the ship belongs to the owner of 
the cargo,’4 or there are circumstances of fraud, bad 
faith,’® or aggravation;’® but they are deemed to be 
comprehended within the exception of knowledge** 
and to be merely statements of circumstances from 
which knowledge may be inferred.78 
the shipowner is not entitled to demurrage or dam- 


An exception ex- 


Other exceptions have been 


At any rate, 


: ages for detention of the ship,*® and while a prize 


[b] Rule was not abrogated by 
Declaration of Paris.—The Kron- 
prinsessan Margareta, [1921] 1 A.C. 
486 [aff [1917] BP. 114, and mod 
[1919] BP. 249]. 


69. The Kronprinsessan 
reta, [1921] 1 A.C. 486. 


70. The Peterhoff, 5 Wall. (U.S.) 
28, 18 L.Ed. 564; The Bermuda, 3 
(U.S.) 514, 18 L.Ed. 200; The 
Commercen, 6 F.Cas.No. 3,055, 2 Gall. 
261 [aff 1 Wheat. 382, 4 L.Ed. tC 
The Hannah M. Johnson, 11 F.Cas.No. 
6,031, Blatchf. Prize Cas. 160; The 
Schooner Atlantic, 37 Ct.Cl. 17; The 
Ran, [1919] P. 317; The Neutralitet, 3 
C.Rob. 295, 165 Reprint 469; The Nep- 
tunus, 3 C.Rob. 108, 165 Reprint 403; 
The Mercurius, 1 C.Rob. 288; The 
Ringende Jacob, 1 C.Rob. 89, 165 Re- 
print 107. 

[a] Ancient rule to the contrary 
has been changed. The Bermuda, 3 
Wall. (UyS.) 514, 18 EiWd. 200; > The 
Neutralitet, 3 C.Rob. 295, 165 .Re- 
print 469; The Ringende Jacob, 1 C. 
Rob. 89, 165 Reprint 107. 


[b] Declaration of contraband 
during voyage.—According to the 
principles laid down in the Declara- 
tion of London, a ship cannot be con- 
demned by reason of her cargo being 
declared contraband after starting on 
oe voyage. The Katwyk, [1916] P. 


[ec] Act of charterer.—“If an own- 
er charters his ship for one specific 
voyage from neutral port to neutral 
port, and the objects of the charter 
can be perfectly well carried out, and, 
as in this case, the vast majority of 
the cargo was carried in a trade 
which is perfectly legitimate from 
any point of view, but certainly from 
the contraband point of view, because 
the goods were not to be delivered to 
an enemy country, he cannot be con- 
demned to the loss of his whole ship 
because the charterer on a voyage of 
that kind against the owner’s wish 
and without the owner’s knowledge 
consigns some minute portion of that 
cargo to an enemy country.” The 
Raye | LOLOM ee oki wo 20. 

Ti. Aktieselskabet 


v. Procurator-General, 
Sra fate sLL920 I) Pe Lie 


Marga- 


Osterjolingen 
L922) ais ASC. 
The Zamora, 


[MOOT ALCS SOLA) The. Hillerod, 
[1918] A.C. 412; The Hakan, [1918] 
A.C. 148 [aff [1916] P. 266]; The Kim, 


[1920] PB. 319; The Dirigo, [1919] P- 


204. 


fa] “What constitutes knowledge 
and what suffices as evidence of it 
may be matters of difficulty.” The 
Zamora, [1921] 1 A.C. 801, 804. 


Vo. Tne, Makan, £1918 ]), A.C. 
[aft) [1916]. PB. 2661 

[a] Whole or part of cargo.—‘“It 
is clearly settled that a shipowner 
who carries an entire cargo of con- 
traband knowingly forfeits his ship 
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court has jurisdiction to allow him freight,®° the 


in prize. Some countries at- 
tach to certain proportions a pre- 
sumption of knowledge in all cases, 
irrespective of the extent to which 
the mind of the particular carrier or 
shipowner may consciously have been 
privy to the carriage of contraband. 
The English Prize Courts, at any 
rate, have long held that if a ship- 
owner knowingly carries a cargo 
which is, in whole or in part, contra- 
band, he is liable to forfeit his ship.” 
cates Zamora, [1921] 1 A.C. 801, 804, 


ae See infra text and notes 74— 


74. The Peterhoff, 5 Wall. 28, 18 
L.Ed. 564 [rev 19 F.Cas.No. 11,024, 
Blatchf. Prize Cas. 463]; Carrington 
v. Merchants Ins. Co., 8 Pet. (U.S.) 
495; The Schooner Bird, 38 Ct.Cl. 228; 
The Neutralitet, 3 C.Rob. 295, 165 Re- 
print 469; The Ringende Jacob, 1 C. 
Rob. 89, 165 Reprint 107. 


[a] Part interest In vessel belong- 
ing to owner of contraband goods 
may be forfeited. The Neutralitet, 
8 C.Rob: 295, 165 Reprint 469; The 
Jonge Tobias, 1 C.Rob. 329, 165 Re- 
print 107. 


75. The Bermuda, 3 Wall. (U.S.) 
514, 18 L.Ed. 200; The EKenrom, 2 C. 
Rob. 1, 165 Reprint 218. See The 


Peterhoff, 5 Wall. (U.S.) 28, 18 L.Hd. 
564 (deeming the conduct of the cap- 
tain to be inconsistent with frank- 
ness and good faith and decreeing the 
payment of costs and expenses by the 
ship as a condition of restitution, but, 
in view of other facts in the ‘case, 
declining to extend the effect of the 
captain’s conduct to condemnation of | 
the ship). : 

[a] False destination or false pa- 
pers.—The Stephen Hart v. U. S., 3 
Wall: <CU.S.); 559) 18 “Lids 2203 2'tne 
Pe rey 3 C.Rob. 295, 165 Reprint 

76. The Bermuda, 3 Wall. (U.S.) 
514, 18 L.Ed. 200; The Ringende Ja- 
cob, 1 C.Rob. 89, 165 Reprint 107. 


Wi. Dne | Hakan {lose Acc. 
[aff [1916] P. 266]. 


[a] Views of continental nations 
reviewed and explained.—The Hakan, 
[1918] A.C. 148. 


Wen he mHakan, 
(aff [1916] PB. 266). 


79. The Hinar Jarl, 


148 


[1918] A.C. 148 


[1920] P. 64 


note; The Rio de Janeiro, [1919] 
i Cae note; The Katwyk, [1916] P. 


Damages for detention of captured 
ship generally see supra § 135. 


80. Procurator-General v. Konink- 
lijke West Indische Maildienst, 
[1921] 1 A.C. 754 [rev [1920] P. 216]: 
The Katwyk, [1916] P. 177 

Allowance of freight by prize court 
generally see supra § 135. 
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matter rests within its discretion,’! and the allow- 
ance of freight for the carriage of contraband is very 
rare.®? 

[§ 152] 4. Termination of Liability. The deposit 
of the contraband goods at their destination ordina- 
rily terminates lability both as to the vessel®* and 
as to the proceeds of the goods;** but where the ves- 
sel sails under false papers, or to a false destina- 
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tion, or is otherwise guilty of fraud, it has been held 
liable to confiscation where captured after continua- 
tion of the voyage,®® or on the return trip,*® togeth- 
er with the cargo purchased with the proceeds of the 
contraband.’? Where the intention and the voyage 
are definitely abandoned before seizure, the vessel 
is no longer lable to confiscation.*® 


XVI. BLOCKADE 


[By Sranutey A. Hackett] 


[§ 153] A. Definition, Nature, and MKinds.*° 
Blockade is a measure of war®® by which the forces 
of one belligerent obstruet the communication with 
a place or places in the possession of the other.®* 
It may be either military or commercial or partake 
of the nature of both.°? Also it may be either mari- 
time or by sea and land;°? but the term is usually 
applied to the eutting off of communication by wa- 
tenes 

De facto or public blockade. A simple or de facto 
blockade is constituted by the mere fact of invest- 
ment, without public or governmental notification,?° 
while a public or governmental blockade is not only 


established in fact, but is notified by the government 
directing it to other governments.°* The distine- 
tion between the two kinds of blockade has a bearing 
on presumptions and burden of proof.°* 


[§ 154] B. Hstablishment -and Reauisites—l. In 
General. While, under the law of nations, it is the 
undoubted right of a belligerent to impose a block- 
ade,°® the right is a severe one®® and is not to be ex- 
tended by construction.t A blockade may be estab- 
lished or imposed only during the existence of a 
state of actual war. To be legal and binding, a 
blockade must be established or imposed by compe- 
tent authority;* neutrals, to be affected thereby, 


81. Procurator-General v. Konink- 
lijke West Indische Maildienst, [1921] 
MUASCy 754i irevei1920)) (Ps 206s rine 
Jeanne, [1917] P. 8. 

€2. Procurator-General v. Konink- 
lijke West Indische Maildienst, 
[1921] 1 A.C. 754. 

83. The Dolphin, 7 F.Cas.No. 3,- 
975; U. S. v. The Francis Match, 25 
¥F.Cas.No. 15,158; The Sloop Ralph, 39 
Ct.Cl. 204. 

84. Hall Int. L. (6th ed) p 672. 


85. The Nancy, 3 C.Rob. 122, 165 
Reprint 408. 

86. The Brig Lucy, 37 Ct.Cl. 97, 39 
CuCl 220. "The Alwina, 114 1.0. 707 
{aff [1918] A.C. 444]. 

87.) {Lhe Brig Lucy, sc Ct.Cl. 97; 

88. The Alwina, 114 L.T.Rep.N.S. 
707 [aff [1918] A.C. 444]. 

89. Pacific blockade see supra § 12. 

90. McCall v. Marine Ins. Co., 8 
Cranch (U.S.) 59, 3 L.Hd. 487. 

[a] Same rules govern civil war. 
—Prize Cases, 2 Black 635, 17 L.Ed. 
459 [aff 1 F.Cas.No. 341, 2 Sprague 
123, and 12 F.Cas.No. 6,450 (aff 12 F. 
Cas.No. 6,451, Blatchf. Prize Cas. 1)]. 

G1. Ingraham v. The Nayade, 13 
¥F.Cas.No. 7,046, Newb.Adm. 366. 


{a] Other definitions.—(1) CaN 
sort of circumvallation round a 
place, by which all foreign connex- 


ion and correspondence is, as far as 
human force can effect it, to be en- 
tirely cut off.’ The Vrouw Judith, 1 
C.Rob. 150, 151, 165 Reprint 130 [quot 
The Adula, 20 S.Ct. 432, 176 U.S. 361, 
369, 44 Ed. 505 (aff 89 H.. 351) ]- 
(2) “A naval circumvallation, intend- 
ed to prevent and cut off all communi- 
cation with the port that it encloses, 
and to cause an entire suspension 
of its commerce.” 1 Duer Ins. § 24 
Cauot The Adula, 89 F. 351, 356]. (3) 
“The shutting up of a place by sur- 
rounding it with hostile troops or 
ships, or by posting them at all the 
avenues to prevent escape and hinder 
supplies or provisions and ammuni- 
tion from entering with a view to 
compel a surrender by hunger and 


want without regular attacks.” Im- 
perial D. [quot The Olinde Rodrigues, 
91 EF. 274, 278 (mod on other grounds 
ROSS City tobi, 4 i Stee olO.s AS, ee 
1065) }- (4) “The ‘shutting up of ia 
place, blocking of a harbor, line of 
coast, frontier, ete., by hostile forces 
or ships, so as to stop ingress and 
egress, and prevent the entrance of 
provisions and ammunition, in order 
to compel a surrender from hunger 
or want, without a regular attack.” 
New English (Oxford) D. [quot The 
Olinde Rodrigues, supra]. (5) “The 
act of surrounding a town with a hos- 
tile army, or, if it be on the seacoast, 
of placing a hostile army around ifs 
landward side and ships of war in 
front of its sea defenses; so as, if 
possible, to prevent supplies of food 
and ammunition from entering it by 
land or water.” American Encyclo- 
pedic D. [quot sunvra]. (6) ‘The 
interception by a belligerent of ac- 
cess to territory or to a place which 
is in the possession of his enemy.” 
FLA In tes. Gowns ed) pmo 941s Ci) eke 
uniform universal exclusion of all 
vessels not privileged by law.” The 
Rolla, 6 C.Rob. 366, 372, 165 Reprint 
963. 


[b] Object (1) of a blockade is to 
eut off all commercial communication 
with the blockaded place and prevent 
export as well as import. The Fred- 
erick Molke, 1 C.Rob. 86, 165 Reprint 
106. (2) “The object of blockade is 
to destroy the commerce of the ene- 
my, and cripple his resources by ar- 
resting the import of supplies and 
the export of products.” The Cireas- 
ee 2 Wall. (U.S.) 125, 149, 17 L.Ed. 
796. 

92. The Olinde Rodrigues, 19 S. 
Cty 8b, 1740.8. 610,43 abd. 1065 
[mod 91 F. 274]. 

93. The Olinde Rodrigues, supra. 

94. The Peterhoff, 5 Wall. (U.S.) 


28, 18 L.Ed. 564; Maryland Ins. Co. v. 
Wood, 7 Cranch (U.S.) 402, 3 L.Had. 
Q 
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95. The Circassian, 2 Wall. (U.S.) 
135, ae dae (O65 
96. The Circassian, supra; U. S. 


v. The Tropic Wind, 28 F.Cas.No. 16,- 
54la, 2 Hayw.&H. 374, 6 D.C. 351. 

Notification generally see infra §§ 
155-157. 

97. See cases infra this note. 
_ (a] Thus (1) the burden of proof 
is on the captor in the case of a de 
facto blockade to prove an actual 
blockade at the time of the capture; 
but in a public blockade, since notice 
to neutral governments is presumed 
to extend to all their subjects, the le- 
gal presumption is not only in favor 
of the existence and validity of the 
blockade, but also in favor of notice 
of it by the captured party. The 
Welvaart Van Pillaw, 2 C.Rob. 128, 
165 Reprint .263. (2) A de facto 
blockade expires de facto, but a pub- 
lic blockade is presumed to continue 
until the notification is revoked. The 
Baigorry v. U. S., 2 Wall. (U.S.) 474, 
17 L.Ed. 880; The Circassian, 2 Wall. 
(U.S.) 135, 17 L.Ed. 796; The Vrow 
Johanna, 2 C.Rob. 109, 165 Reprint 
256; The Neptunus, 1 C.Rob. 170, 165 
pee 137, 2 C.Rob. 110, 165 Reprint 


98. In re Prize Cases, 2 Black 635, 
1? L.Ed. 459 [aff 1 E.Cas. No: 341592 
Sprague 123]; The Revere, 20 F.Cas. 
No. 11,716, 2 Sprague 107; Grinnan 
v. Edwards, 21 W.Va. 347; The Juf- 
frow Maria Schroeder, 3 C.Rob. 147, 
165 Reprint 417. 

99. The Juffrow Maria Schroeder, 
supra. 

1. The Juffrow Maria Schroeder, 
supra. 

2. In re Prize Cases, 2 Black (U. 
S.) 6385, 17 L.Ed. 459; Grinnan v. Hd- 
wards, 21 W.Va. 347. 

Pacific blockade see supra § 12. 

3. The Rolla, 6 C.Rob. 364, 
Reprint 963. 

[a] President.—Under the consti- 
tution of the United States the presi- 
dent has the authority to institute 
and declare a blockade, without any 
act of congress. U.S. v. The Tropic 
Wind, 28 F.Cas.No. 16,541a, 2 Hayw. 
&H. 374. 


[b] Naval 


165 


officer.—‘“‘A simple 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 154-159] 


must have actual or constructive knowledge or notice 
thereof;* and it must be effective.* A proclama- 
tion is not in itself sufficient to constitute a legal 
blockade. Neutrals have a right to question the ex- 
istence of a de facto blockade’ and to challenge the 
legal authority of the officer who has undertaken to 
establish it.§ 


[§ 155] 2. Notification—a. In General. In order 
to affect a neutral with the consequences of violation 
of a blockade, it is necessary for him to have had no- 
tice, either actual or constructive, of its existence.°® 


Vessels sailing without notice. Neutral vessels 
sailing for a blockaded port without notice, either 
actual or constructive, of the blockade, are entitled 
to warning of the blockade at the line of blockade.'® 


Vessels in blockaded port. A vessel within a 
blockaded port is presumed to have notice of the 
, blockade from its establishment;1!1 but it is cus- 
tomary to allow such vessels a certain time within 
which they may withdraw without being subject to 
penalty.1? 


[§ 156] b. Public Blockade. Under the English 
and American practice, the notice to a neutral in 
the case of a public blockade has been regarded as 
sufficient if at the time the neutral sailed from port 
the knowledge of the blockade had been so dissemi- 
nated that he must be presumed to have had infor- 
mation of it; but under the French view, which 
has also prevailed in a majority of the other nations 


den v. 
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' of the continent, notice to the vessel at or before the 


beginning of the voyage, whether constructive or ac- 
tual, is not sufficient, and the vessel is entitled to ac- 
tual notice at the line of the blockade before it is in 
delicto.14 


[§ 157] ce. De Facto Blockade. In the case of a 
de facto blockade, it has been held in England that 
notice at the line of blockade is essential to charge 
the vessel;'® but in the United States the right to 
such further notice at the line of blockade has been 
denied to vessels having actual knowledge of the 
blockade,t® at least where the actions of the vessel 
indicated an intention to violate the blockade.** 


[§ 158] 3. Effectiveness—a. In General. A block- 
ade, to be binding, must be effective;1*® and to be ef- 
fective, it is necessary and sufficient that it be main- 
tained by a force sufficient to render ingress to, or 
egress from, the port dangerous.1® However, no par- 
ticular force is essential to render a blockade legal- 
ly effective ;*° the test is whether it is practically ef- 
fective.*! 


Maintenance by agencies other than vessels. It is 
permissible for blockading vessels to be assisted by 
other agencies in the maintenance of an effective 
blockade,?? as, for example, shore batteries;?? but 
the maintenance of a blockade solely by such means 
is not regarded as legitimate.?* > 


[§ 159] b. Duration. 
effective so long 


A blockade is regarded as 
as the blockading force has a rea- 


961, Blatchf. Prize Cas. 41; The Re- 


blockade may be established by a na- 
val officer, acting upon his own dis- 
eretion or under direction of superi- 
ors.” Hunter v. U. S., 2 Wall. (U.S.) 
1354.060, 50 ted. 796. 


4 See infra §§ 155-157. 
5. See infra § 158. 


6. The Betsey, 1 C.Rob. 93, 165 
Reprint 109. 


7. In re Prize Cases, 2 Black (U. 
S.) 635; 17 L.Ed. 459. 


8. In re Prize Cases, supra. 


9. In re Prize Cases, supra; In- 
graham v. The Nayade, 13 F.Cas.No. 
7,046, Newb. Adm. 366; The Louisa 
Agnes, 15 F.Cas.No. 8,531, Blatchf. 
Prize Cas. 107; The Franciska, 4 
Wkly Rep. 100. 


10) "TheAamiral vi Us S:, 3 Wall. 
(U.S.) 603, 18 L.Ed. 58; Ingraham 
v. The Nayade, 13 F.Cas.No. 7,046, 


Newb.Adm. 366: The Revere, 20 F. 


Cas.No. 11,716, 2 Sprague 107. 


12. \The ‘Herald-v; VU. -S:, 3 Wall. 
(U.S.) 768, 18 L.Ed. 135; In re Prize 
Cases, 2 Black (U.S.) 635, 17 L.Hd. 
459; The Sarah and Caroline, 21 F. 
Cas.No. 12,341, Blatchf. Prize Cas. 
214; The Stag, 22 F.Cas.No. 13.277, 
Blatchft:. Prize) Cas.) 6253 The Lam- 
pico, 23 F.Cas.No. 13,741, Blatchf. 
Prize Cas. 554; U. S. v. The Tropic 
Wind, 28 F.Cas.No. 16,54la, 2 Hayw. 
&H. 374, 6 D.C. 351. 


12. The Evening Star, 8 F.Cas.No. 
4.575, Blatehf. Prize Cas. 582; The 
Hiawatha, 12 ¥F.Cas.No. 6,451, 
Blatchf. Prize Cas. 1 [aff 12 F.Cas.No. 
6,450). 


{a] Cargo may be brought out 
(1) where on board at time of the 
notice (Olivera v. Union Ins. Co., 3 
Wheat. (U.S.) 1838, 4 L.Ed. 365), (2) 
or where in lighters for the purpose 
of being conveyed to the ship (Old- 
den v. McChesney, 5 Serg.&R. (Pa.) 
71), (3) but not when purchased and 
stored on shore before notice (Old- 


[67 C. J.—27] 


McChesney, supra). 

I3,> They Adulay20SS:Ct 43 2R 0176 
U.S. 361, 44 liEd. 505 [aff 89 EO 351]; 
In re Prize Cases, 2 Black (U.S.) 635, 
17 L.ds: 459°" The Admiral, i) E.Cas. 


Neo. 85,03 UWallitr. (361715 Phila: (Pai) 
116 [aff 3 Wall. 603, 18 L.Ed. 581; 
The Cheshire, 5 F.Cas.No. 2,657, 


Blatchf. Prize Cas. 643 [aff 5 F.Cas. 
No. 2,655, Blatechf. Prize Cas. 151, and 
aff. 3 Wall. 231, 18 L.Ed. 1751; The 
Delta, 7 F.Cas.No. 3,778, Blatchf. 
Prize Cas. 654 [aff 7 F.Cas.No. 3,777, 
Blatchf. Prize Cas. 133]; The Hal- 
lie, Jackson, 0) HE Cas No. 15,9605 
Biatchf. Prize Cas. 41: The Louisa 
Aenes, 15 ¥F.Cas.No;” 83531, Blatchf. 
Prize Cas. 107; The Stephen Hart, 22 
F.Cas.No. 13.364, Blatchf. Prize Cas. 
387 [aff 3 Wall. 559, 18 L.Ed. 220]; 
U. S. v. The Hattie Jackson, 26 F.Cas. 
No. 15,327. 


[a] This view was substantially 
adopted by Declaration of London.— 
Wilson Int. L. appendix v p 576, Dec- 
laration of London. 


14 Hall Int. L. (6th ed) p 697 et 
seq. 

15. The Neptunus, 
165 Reprint 256. 


16. The Adula, 20 S.Ct. 432, 176 U. 
S29 B61) 44° .mid' 505 [atl sor. 351]. 


2 C.Rob. 110, 


17. The Adnula, supra. 
[a] Proof of imtention to run 
blockade must be clear, and mere 


suspicion is not enough. The New- 
foundland, 20 S.Ct. 274, 176 U.S. 97, 
44 L.Ed. 386. 


18. Balfour, Guthrie & Co. v. Port- 
land, etc., Steamship Co., 167 F. 1010. 


19. The Adula, 20 S.Ct. 432, 176 U. 
S. 361, 44 L.Ed. 505 [aff 89 F. 351]; 
The Olinde Rodrigues, 19 S.Ct. 851, 
174 U.S. 510, 48 L.Ed. 1065 [mod 91 
i. 274]; The Circassian, 2 Wall. (U. 
S.) 135, 17 L.Ed. 796; The Douro, 7 
¥.Cas.No. 4,034, Blatchf. Prize Cas. 
362 [aff 3 Wall. 564, 18 L. Ed. 168]; 


vere, 20 F.Cas.No. 11,716, 2 Sprague 
107; The Sarah Starr, 21 F.Cas.No. 
12,352, Blatchf. Prize Cas. 69 [mod 
on other grounds 21 F.Cas.No. 12,353]; 
Hooper’ v: UW. 'S., 22) ‘CuGl> 468: 


[a] Declarations of Paris and 
Gendon provide that, to be binding 
and effective, a blockade must be 
maintained by a force sufficient really 
to prevent access to the coast of the 
enemy. Wilson Int. L. pp 447, 575. 


20. The Olinde Rodrigues, 19 S.Ct. 
851, 174 U.S. 510, 43 L.Ed. 1065 [mod 
SRE 274 


21. The Olinde Rodrigues, supra. 


[a] Single modern cruiser whose 
guns command a cirele of thirteen 
miles in diameter when stationary is 
sufficient to maintain a legally effec- 
tive blockade of a port having a sin- 
gle entrance, like that of San Juan, 
Porto Rico. The Olinde Rodrigues, 
LOSI CEO SOs eae OES: (odi0 tas siege 
1065 [mod 91 F. 274]. 


[b] No blockading vessels to be 
seen.—A blockade once regularly es- 
tablished and proclaimed will not be 
held to be ineffective on the evidence 
of continual entries in the log book, 
supported by testimony of officers of 
the vessel seized, that, the weather 
being clear, no blockading vessels 
were to be seen off the port from 
which the vessels sailed. The An- 
dromeda v. U. S., 2 Wall. (U.S.) 481, 
17 L.Ed. 849. 


22. U. S. Diplomatic Correspond- 
ence (1862) pp 36, 316; U.S. For. Rel. 
(1884) pp 66, 96; (1886) p 95; (1894) 
appendix 1 p 71; Fauchille Du Blocus 
Maritime p 144; Lawrence Principles 
of Int. L. p 683; 8 Pradier-Fodére 
Droit Int. Public No. 3,116. 


23. The Circassian, 2 Wall. (U.S.) 
135, 17 L.Ed. 796. 


24 Compilation of Treaties in 
Force (1904) p 458; Treaty between 
the United States and Italy, Febr. 26, 


The Hallie Jackson, 11 F.Cas.No. 5,-11871 art 13. 
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sonable control of the blockaded area,?® and it is not 
terminated by the temporary absence of the force on 
account of stress of weather?® or in pursuit of a ves- 
sel which has attempted to violate the blockade.?* 
While a continuous and complete possession by the 
forces of the blockading nation of a city and port 
and the approaches thereto may render a blockade 
unnecessary and supersede it,?% this effect does not 
attach to an occupation of part of the territory in 
question,?°® especially where the occupation is recent 
and subject to all the vicissitudes of war.°° 


[§ 160] c. Relaxation. The rules relating to 
blockade do not prohibit the entrance into a block- 
aded port of vessels forced to enter by stress of 
weather,*? dangerous condition of the ship,*? or ur- 
gent need of supplies,** nor vessels entering with the 
permission of the commander in charge of the block- 
ading force.*# 

[§ 161] C. Breach or Violation—1. In General. 
Neutrals are bound to respect the right of one bellig- 
erent to blockade the ports of the other belligerent.*°® 
The unallowed ingress or egress of a vessel consti- 
tutes a breach of blockade.?°® 


Suspicious conduct near.a blockaded port may 
justify seizure of a vessel.?7 


Right of approach. The French rule permits the 
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approach of vessels for the purpose of inquiring 
whether.a blockade still exists;?* but under the An- 
glo-American rule this right of approach is denied,*® 
unless it is affirmatively established that such ap- 
proach was in ignorance of the blockade,*® or with 
a bona fide intention not to violate it.*+ 


[§ 162] 2. Beginning of Liability. By the 
French practice a vessel is usually not chargeable 
with breach of blockade until it has made a distinet 
attempt to cross the line of blockade.4? The Eng- 
lish*3 and American#* practice, however, has been 
to hold a vessel liable to the consequences of the vi- 
olation of blockade from the time of sailing with 
the intent to enter a blockaded port. The rule adopt- 
ed by the Declaration of London is less hberal than 
the French, but more liberal than the Anglo-Ameri- 
can, rule.*° 


[§ 163] 3. End of Liability. By the Anglo-Amer- 
ican rule, a vessel that has violated a blockade re- 
mains liable to penalty, on capture, until the com- 
pletion of the return voyage.*® The continental doe- 
trine, however, is that the vessel is in delicto only 
at the time of the violation of the blockade and dur- 
ing pursuit begun at such time and continued until 
the pursued vessel completes her voyage or enters a 
neutral port.*? 


25. The Josephine, 3 Wall. (U.S.);_ [al] Care, must pe one of ovaral P. 407, 20 E.C.L. 223, 131 Reprint 192. 
83, 18 L.Ed. 65; The Baigorry v. U.|ing compulsion.—Ingraham v. The 42. Int. L. (6th 9, 
S., 2 Wall. (U.S.) 474, 17 L.Bd. 880. ||Nayade, 13 F.Cas.No. 7,046, Newb.| 45 ae rage ae Eee BP sn 

@6. Radcliff v. United Ins. Co., 7| Adm. 366. Ba» Uae Ge ie ae 
Johns?" (N.Y.)-) 38 \.frev', on, - other 34. The Alma, 1 F.Cas.No. 253, 2 e ula, 


grounds 9 Johns: 277]. Sprague 203; 


27. 7 Moore Int. L. Dig. § 1280. 
i 22S8cie The, Cireassian, )2> Walk (CU. 
S:) 235,17 T.bd. 796. 

29. The Adula, 20 S.Ct. 432, 176 U. 
S. 361,44 L.d..505 Laff, 89, B.- 35115 
The Circassian, 2 Wall. (U.S.) 135, 17 
L.Ed. 796. 

30. The Circassian, supra. 

21. U. S. v. The Nuestra Senora 
De Regla, 17 Wall. (U.S.) 29, 21 L.Ed. 
596; U.S. v. The Sea Witch, 6 Wall. 
(U.S.) 242, 18 L.Ed. 786; The Major 


[a] 
ter, and 
blockaded port. 
don art 6. 


[b] 


CUCl 417, 
35. 


The Gerasimo, 11 Moore 
P. C. 88, 14 Reprint 628. 

Neutral warship.—The com- 
mander of a blockading force 
grant to a warship permission to en- 
subsequently to 
Wilson Int. L. ap- 
pendix v p 575, Declaration of Lon- 


Conditions attached to permis- 
sion must be observed. U. 
kelman, 92 U.S. 520, 23 L.Ed. 742, 11 


S. 361, 44 L.Ed. 505 [aff 89 F, 351]; 
U. S. v. Hallock, 14 S.Ct. 1158, 154 U. 
S. 537, 17_L. Bid! 568; (Conner va" The 
Coosa, 6 F.Cas.No. 3 113) Newb.Adm. 


may | 393; The Dolphin, 7 F.Cas.No. 3,975; 
The Florida, 9 F.Cas.No. 4,888, 
leave, @|Blatchf. Prize Cas. 327; Ingraham v. 


The Nayade, 13 F.Cas.No. 7,046, Newb. 
ower 366; The Ship Galen, 37 Ct.Cl. 

[a] Voluntary abandonment of 
original intent to go to blockaded port, 
accompanied by a change in the di- 
rection and destination of the vessel, 
if effected before her capture, will 


S. v. Die- 


(U. 


Barbour, 16 F.Cas.No. 8,983, Blatchf. 
Prize Cas, 167. 


[a] Necessity must be absolute 
(1) and uncontrollable (The Diana, 7 
Walls (Guzs;)) 354,, 29) td 165,> hie 
Hurtige Hane, 2 C.Rob. 124, 165 Re- 
print 261), (2) and it must appear 
that no other port was accessible 
(The Albert, 1 F.Cas.No. 138, Blatchf. 
Prize Cas. 280 [aff 1. F.Cas.No. 139. 
Blatchf. Prize Cas. 663]). 


[b] Temporary anchorage of a 
neutral vessel laden with neutral 
goods, in waters occupied by a block- 
ading squadron, where she has acci- 
dentally drifted while her captain was 
ashore, will not in itself warrant cap- 
ture or condemnation. The Teresita, 
5 Wall. (U.S.) 180, 18 L.Ed. 627. 


32. The Sunbeam, 23 F.Cas.No. 13,- 
613, Blatchf. Prize Cas. 316 [aff 23 
¥F.Cas.No. 13,615, Blatchf. Prize Cas. 
GON Sie Phe vk Weosotinson: 
25 E.Cas.No. 15,179; The Charlotta, 
Edw. Adm. 252, 165 Reprint 1099; The 
Panaghia Rhomba, 12 Moore P. CG. 
168, 14 Reprint 874. 


33. The Argonaut, 1 F.Cas.No. 518, 
Blatchf. Prize Cas. 62; The Forest 
King, 9 F.Cas.No. 4,937, Blatchf. Prize 
Cas. 45; The Sunbeam, 23 F.Cas.No. 
oie, Blatent. Prize Cas. 816 att 23 
F.Cas.No. 13,615, Blatchf. Prize Cas. 
656]. 


In re Prize Capes 2 Wall. 
S:) 635, 1% L.Bid. 45 

36. Conner vy. ee Coosa, 6 B.Cas. 
No. 3,118, Newb.Adm. 393. 

Ja] Entering ‘blockaded port in 
ballast constitutes a breach. The 
Potsdam, 4 C.Rob. 89, 165 Reprint 545; 
one Comet, Edw. Adm. 32, 165 Reprint 
1022. 

37. The Adula, 
S.Ct. 432, 176 U.S. 


89 EF. 351 [aff 20 
361, 44 L.Ed. 505]. 

[a] Loitering near blockaded port 
after notification has been held to 
justify seizure, but not forfeiture. 
The Newfoundland, 89 F. 510 [rev on 
other grounds 20 S.Ct. 274, 176 U.S. 
97, 44 L.Ed. 386]. 

38. Hall Int. L. 
710. 


39. The Adula, 20 S.Ct. 432, 176 U. 
S. 361, 44 L.Ed. 505 (ate ores ac 
The Cheshire v. U. S. Cuoeuvy cole (Gun Sip 


(6th ed) pp 709, 


235i" 18 wid L753. Phe Charlotte 
Christine, 6 C.Rob. 101, 165 Reprint 
864; The Spes, 5 C.Rob. 76, 165 Re- 
print 703. 


40. The Forest King, 9 F.Cas.No. 
4,937, Blatechf. Prize Cas. 45. 


41. Maryland Ins. Co. v. Woods, 6 
Cranch) CUS.) 4295, 13) ids 143) The 
Hmpress, 8 F.Cas.No. 4,478, Blatchf. 
Prize) Cas. 659 [rev 8 E.Cas.No. 4+ 
477, Blatchf. Prize Cas. 175]; Dalg- 
leish v. Hodgson, 7 Bing. 495, 5 M. & 


condone the original offense of the 
vessel. The Circassian, 5 F.Cas.No. 
avait Paff 2) Wall. 135, 17 Inbd. 496]: 


eg Wilson Int. L. appendix v p 
[a] Provisions of Declaration.— 


Article 17 provides that the seizure of 
neutral vessels for violation of block- 
ade may be made only within the 
radius of action of the ships of war 
assigned to maintain an_ effective 
blockade. Article 19 provides that, 
whatever may be the ulterior destina- 
tion of the ship or of her cargo, the 
evidence of violation of blockade is 
not sufficiently conclusive to author- 
ize the seizure of the ship if she is 
at the time bound toward an unblock- 
aded port. Wilson Int. L. appendix 
vp 576. 

46. The Wren v. U. S., 6 Wall. (U. 
S.) 582, 18 L.Ed. 876; The Ship Galen, 
37 CUCL. BOT az Moore Ent... Lie Digs 


{a] Captures by vessels not on 
blockade duty are legal. The Douro, 
7 F.Cas.No. 4,034, Blatchf. Prize Cas. 
362 [aff 3 Wall. 564, 18 L:Hd. 168]; 
The Memphis, 16 F.Cas.No. 9,413, 
Blatchf. Prize Cas. 260 [aff 16 F.Cas. 
No. 9,414, Blatchf. Prize Cas. 656]. 


47. Dupuis Droit de la Guerre 
Maritime p 230; Fauchille Du Blocus 
Maritime p 354; Gessner Droit des 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 164-165] 


~[§ 164] 4. Penalty.*8 


go.t? 


of ample evidence of innocence.*! 


[§ 165] Where the ostensible destination of the 
vessel is a neutral port, but she is in reality intend- 
ed, after touching there, to proceed with the same 
cargo to an enemy port, the voyage is held to be “con- 
so as to make the destination hostile 
throughout.°> In a series of cases arising during the 


tinuous,” 


Neutres sur Mer p 214, 


{a] Declaration of London is in 
accord with continental view.—wil- 
son Int. L. appendix v p 576. 


48. Effect of violation of blockade 
on insurance see Marine Insurance 
§§ 55, 283. 


49. The Blenheim, 3 F.Cas.No. 1,- 
538, Blatchf. Prize Cas. 626; The Hia- 
watha, 12 F.Cas.No. 6,451, Blatchf. 
Prize Cas. 1 [aff 12 F.Cas:No. 6,450, 
and 2 Black 6385, 17 L.Ed. 459]; The 
Louisa Agnes, 15 F.Cas.No. 8,531, 
Blatechf. Prize Cas. 107; The Napo- 
leon, 17 F.Cas.No. 10,013, Blatchf. 
Prize Cas. 357; The Rising Dawn, 20 
F.Cas.No. 11,857, Blatehf. Prize Cas. 
368; The Stéphen Hart, 22 F.Cas.No. 
13,364, Blatchf. Prize Cas. Be Os hate ss 
Wall. 559, 18 L.Ed. 220]; The Sun- 
beam, 23 F.Cas.No. 13,615, Blatchf. 
Prize Cas. 656 [aff 23 F.Cas.No. 13,- 
613; Biatcht, Brize Cas! 316) 5.0.. 8. 
v. The Hattie Jackson, 26 F.Cas.No. 
15,327; The Wando, 29 F.Cas.No. 17,- 
140, 1 Lowell 18; Szymanski v. Plas- 
san, 20 La.Ann. 90, 96-Am.D. 382; Ex 
p. Chavasse, 4 De G. J. & S. 655, 69 
Eng.Ch. 501, 46 Reprint 1072; The 
Johanna Maria, 4 Wkly.Rep. 106. 


[a] Enemy vessels.—During the 
Civil War in America Confederate 
vessels were often condemned not 
merely because belonging to the 
enemy, but also because regarded as 
guilty of violation of blockade. The 
Agnes) Hl Ward, ‘1 F.CasiNo. '299, 
Blatchf. Prize Cas. 197; The A. J. 
View, 1 F.Cas.No. 118, Blatchf. Prize 
Cas. 143; The Albion, 1 F.Cas.No. 142, 
Blatchf. Prize Cas. 95; The Angelina, 
1 F.Cas.No. 383, Blatchf. Prize Cas. 
371; The Belle, 3 F.Cas.No. 1,272, 
Blatchf. Prize Cas. 294; The Eliza- 
beth, 8 F.Cas.No. 4,351, Blatchf. Prize 
Cas. 642 [aff 8 F.Cas.No. 4,350, Blatchf. 
Prize Cas. 250]; The Emeline, 8 F. 
Cas.. No. 4,435, Blatchf. Prize Cas. 
370; The Hzilda, 8 F.Cas.No. 4,599, 
Blatehf. Prize Cas. 232 [aff 8 F.Cas. 
No. 4,600, Blatchf. Prize Cas. 664]; 
The Garonne, 10 F.Cas.No. 5,246, 
Blatechf. Prize Cas. 132; The Henry 
Lewis, 11 F.Cas.No. 6,377, Blatchf. 
Prize Cas. 131; The Hetwan, 12 F. 
Cas.No. 6,439, Blatchf. Prize Cas. 
331; The Island Belle, 13 F.Cas.No. 
TLOio Ee nilans (Pas) Pole he. esse 
Us OO )1s ALLOASINOwnaa9b,  Blatent. 
Prize Cas. 196; The J..G. McNeil, 13 
Cas:No. 1/317, Blatchf. “Prize: Cas. 
162; The Joanna Ward, 13 F.Cas.No. 
7,328, Blatehf. Prize Cas. 164; The 
Lizzie Weston, 15 F.Cas.No. 8,424, 
Blatchf. Prize Cas. 144; The Maria, 
16 F.Cas. No. 9,073, Blatchf. Prize 
Cas. 2883; The Mercury, 17 F.Cas.No. 
9,456, Blatchf. Prize Cas. 328; The 


Merrimac, 17 F.Cas.No. 9,475, Blatchf.’ 


The general penalty for 
violation of blockade is forfeiture of vessel and car- 
So much of the cargo, however, as belongs to 
innocent shippers is usually allowed exemption from 
penalty.°° In general, a vessel is regarded as liable 
to the penalty for violation of blockade in absence 
The absence, de- 
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ty.5? 


of the vessel.>4 


XVII. CONTINUOUS VOYAGE 


[By Sranuey A. Hacker] 


Prize Cas. 563; The Nassau, 17 F.Cas. 
No. 10,026, Blatchf. Prize Cas. 271: 
The Neptune, 17 F.Cas.No. 10,119, 
Blatchf. Prize Cas. 367; The Oddfel- 
low, 18 F.Cas.No. 10,425, Blatchf. 
Prize, Cas. 372; The Pioneer, 19 F. 
CassNOmM LIST wablatent. serize ‘Cas. 
163; The Rambler, 20 F.Cas.No. 11,- 
541;) Blatchfy “Prize .Cas, 30257 /The 
Reindeer, 20 F.Cas.No. 11,681, Blatchf. 
Prize Cas. 330; The Richard O’Bryan, 
20 E.Cas.No. 11,767, 2 Sprague 197; 
The Solidad Cos, 22 F.Cas.No. 13,164, 
Blatehf. Prize Cas. 94; The Troy, 24 
F.Cas.No. 14,193, Blatchf. Prize Cas. 
246; The Venus 28 F.Cas.No. 16,914, 
Blatchf. Prize Cas. 129. 

{b] Neutral vessels.—The employ- 
ment of a vessel in enemy trade, and 
an attempt to violate a _ blockade, 
render the vessel subject to condem- 


nation, although it is owned by 
neutrals. The Baigofry v. U. S., 2 
Wall. (U.S.) 474, 17 L.Ed. 880. 


Le] Wessels ordinarily exempt from 
capture (1) may be seized and con- 
demned for violation of blockade. 
The A Delieht. ov) wEVCas.No. 3,772, 
Blatchf. Prize Cas. 145; The Express, 
8 F.Cas.No. 4,597, Blatehf. Prize Cas. 
128; The Osceola, 18 F.Cas.No. 10,- 
601, Blatchf. Prize Cas. 150. (2) Ex- 
emption from capture generally see 
supra § 128. 

{d] Lack of authority of vessel 
making capture does not affect liabil- 
ity of forfeiture. The Ouachita, 18 
F.Cas.No. 10,620, Blatchf. Prize Cas. 
306 [aff 18 F.Cas.No. 10,621, Blatchf. 
Prize Cas. 652]. 


[e] Cargo saved from wreck con- 
demned.—The Pevensey, 19 F.Cas.No. 
11,054, Blatchf. Prize Cas. 628. 


50. U.S. v. The Dashing Wave, 5 
Walls CUES) L018 L.ed? 6225) U.S: 
v. Guillem, 11 How. (U.S.) 47,13 L.Ed. 
5919. 


OL Use pbne Pearl, 
S.) 574, 18 L.Ed. 677; The Volant, 5 
Wiad: cCU.o.)) dul Sel Stl, OG, 62620 U.S. 
v. The Dashing Wave, 5 Wall. (U.S.) 
170; 18 L.Ed 622; The Admiral v; U. 
S., 3 Wall. 603, 18 L.Ed. 58 [aff1 F. 
Cas.No. 85, 5 Phila. (Pa.) 116, 3 Wall. 
Jr. Sol); The, Cheshire v. (U.S... 3 
Walle cuss Zoek, Lee Dud. 1753) rhe 
Cornelius, 3 Wall. (U.S.) 214, 18 L. 
Ed. 93; The Josephine, 3 Wall. (U.S.) 
83, 18 L.Ed. 65; The Baigorry v. U. 
Seren COURS ere 4 ee Hd. tS 80) 
The Ann, 1 F.Cas.No. 396, Blatchf. 
Prize Cas. 242; The Annie, 1 F.Cas.No. 
416, Blatchf. Prize Cas. 222; The Brit- 


5 Wall. (U. 


ish Empire, 4 ¥..Cas.No. 1,901, 
Blatchf. Prize Cas. 245; The Cuba, 6 
F.Cas.No. 3,457, 2 Sprague 168; Ingra- 


ham v. The Nayade, 13 F.Cas.No. 7,- 
046, Newb.Adm. 366; The Ikate, 14 F. 
Cas.No. 7,618, Blatchf. Prize Cas. 550; 
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struction, defacement, falsification, or other irregu- 
larity of papers may make a vessel lable to penal- 
Also, an evident false destination or marked 
irregularity of voyage is ground for capture.°* 
Responsibility for acts of master. 
the vessel is responsible for ne acts of the master 


The owner of 


Civil War, the doctrine of continuous voyage was 
extended by the United States so as to condemn ear- 
go owned by a neutral and shipped from one neutral 
port to another, 
timately intended for transshipment to the enemy.*°® 
Vessels carrying such goods were held subject to 


where it appeared that it was ul- 


The Levi Rowe, 15 F.Cas.No. 8,294, 
Blatchf. Prize Cas. 373; The Memphis, 
16 F.Cas.No. 9,414, Blatchf. Prize Cas. 
656 [Laff 16 F.Cas.No. 9,413, Blatchf. 
Prize Cas. 360]; The Revere, 20 F.Cas. 
IN Osi beh, (55 BlAtchf. Prize Cas. 276: 
The William H. Northrop, 29 F.Cas. 
No. 17,696, Blatchf. Prize Cas. 235: 
The Neutralitet, 6 C.Rob. 30, 165 Re- 
ee 839. 


52. The Zaralla, 30 F.Cas.No. 18,- 
203, Blatchf. Prize Cas. 173. 


53. The Anglia, 1 F.Cas.No. 
Blatchf. Prize Cas. 300; The Annie, 1 
¥.Cas.No. 417, Blatchf. Prize Cas. 335: 
The Annie Sophia, 1 F.Cas.No. 424, 
Blatchf. Prize Cas. 219; The Antona, 
1 F.Cas.No. 492, Blatchf. Prize Cas. 
572; The, Belle, 53 2hGasiNowele ase 
Blatchf. Prize Cas. 353; The Flash, 9 
F.Cas.No. 4,859, Blatechf. Prize Cas. 
183; The Granite City, 10 F.Cas.No. 
5,686, Blatehf. Prize Cas. 355; The 
Joseph H. Toone, 13 F.Cas.No. 7,543, 
Blatchf. Prize Cas. 641 [aff 13 F.Cas. 
No. 7,541, Blatchf. Prize Cas. 2231]; 
The J. W. Wilder, 14 E.Cas. No. +7,- 
592, Blatchf. Prize Cas. 181; The Liz- 
zie, 15 F.Cas.No. 8,421, Blatchf. Prize 
Cas. 243; The Mary Stewart, 16 F.Cas. 
No. 9,227, Blatchf. Prize Cas. 210; The 
Mary. Teresa,’ 17 \F:Cas.No. 9,228, 
Blatchf. Prize Cas. 286; The Ocean 
Bird, 18 F.Cas.No. 10,403, 2 Sprague 
261; The Patras, 18 F.Cas.No. 10,801, 
Blatchf. Prize Cas. 269 [aff 18 F.Cas. 
No. 10,802, Blatehf. Prize Cas. 664]; 
The Robert Bruce, 20 F.Cas.No. 11,- 
889, Blatchf. Prize Cas. 275; The St. 
George, 21 F.Cas.No. 12,221, Blatchf. 
Prize’ Casw 551. 


54. The Aries, 
Sprague 198. 


55. U.S. v. The Pearl, 5 Wall. 
S.) 574, 18 L.Ed. 677 [rev 19 F.Cas. 
No. 10,874]; The Springbok, 5 Wall. 
(U.S.) 1, 18 L.Ed. 480; The Dolphin, 
7 F.Cas.No. 3,975; The William, 5 C. 
R0b. 885, 165 Reprint 817; The Im- 
manuel, 2 C.Rob. 186, 165 Reprint 284: 
The Maria Magdalena, Hay & M. 247, 
165 Reprint 57. 


{a] Voluntary deviation to inter- 
mediate neutral port does not relieve 
a vessel from liability to capture, 
where the ultimate destination to an 
enemy pcrt has been already fixed. 
The Joseph, 8 Cranch 451, 3 L.Ed. 621 
[aff 13 F.Cas.No. 7,538, 1 Gall. 545]. 

56. The Peterhoff, 5 Wall. (U.S.) 
28, 18 L.Ed. 564; The Springbok, 5 
Wall. 1, 18 L.Ed. 480 [rev as to vessel, 
aff as to cargo, 22 E.Cas.No. 13,264, 


390, 


1 F.Cas.No. 528, 2 


Cue 


Blatchf. Prize Cas. 434]; The Ber- 
mula, 3S) Walls (U.S:) 514, 18 L.Ed. 
[a] Doctrine applied to cargo on 


board a neutral vessel, to which it 
has been transshipped in a neutral 
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capture that the goods might be brought in,°? and 
for any irregularity of conduct were subjected to 
the payment of costs and expenses as the condition 
of release,?*® or, on evidence of complicity in the 
purpose of the owners of the cargo, they were sub- 
jected to condemnation;°® but where there was no 
evidence of unlawful destination, both vessels and 
goods were released.°° The American extension of 
the doctrine of continuous voyage was opposed by 
some British and continental writers and authori- 
ties®? and the Declaration of London approved it 
only as to absolute, and not as to conditional, con- 
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traband.®?. However, in specifie cases it was sub- 
stantially maintained by the governments of nations 
other than the United States;®* at the commence- 
ment of the World War the doctrine of continuous 
voyage or transportation, both in relation to car- 
riage by sea and to carriage over land, had become a 
part of the law of nations ;*+ and it was recognized 
or applied in eases arising during that war.°® 

Penalty for violation of blockade within the ap- 
plication of the doctrine of continuous voyage is 
the same as in other cases of violation,®® and is usu- 
ally condemnation of vessel and cargo.°®* 


XVIII. UNNEUTRAL SERVICE 


[By Stanutey A. Hacker] 


[§ 166] The term “unneutral service” is used to 
include various acts of neutrals not included within 
the prohibitions against carrying contraband or vio- 
lating blockade, by which the neutral identifies him- 
self with the belligerent to an extent which makes 
him liable to the treatment accorded to the belliger- 
ent.68 Unneutral service may include carriage of 
enemy dispatches, correspondence, persons, trans- 


XIX. MILITARY OCCUPATION, 


MILITARY GOVERNMENT, 
MILITARY COMMISSIONS 


port service, or other service which distinetly identi- 
fies the neutral with the hostilities.°° However, a 
loan of money made by a neutral to an enemy in neu- 
tral territory is valid unless made for the purpose of 
enabling the enemy to carry on hostilities.7° A ves- 
sel employed in unneutral service is subject to con- 
demnation,’+ as is also so much of the eargo as be- 
longs to the owner of the vessel.7? 


MARTIAL LAW, AND 


[By Eustace W. Tomuinson] 


[§ 167] A. Military Occupation—1. In General. 
Military occupation, occupatio bellica, is an incident 
of war and exists when an invaded territory is ef- 
fectively held by a military force.7* Such oceupa- 
tion is not merely invasion, but is invasion plus 
possession of the enemy’s country for the purpose 


of holding it at least temporarily.74 It is provided 
by the Hague Convention of 1907 that territory is 
to be considered occupied when it is actually placed 
under the authority of the hostile army, and that 
the occupation extends only to the territory in which 
such authority has been established and ean be ex- 


port from a vessel which had run a| The Louisiana, [1918] A.C. 461; The] Carolina, 4 C.Rob. 256, 165 Reprint 
blockade, where there was a solidar- | Noordam, [1919] P. 57; The Bonna, | 604. See The Svithjod, [1920] A. 
ity of interest between the vessels,| [1918] P. 123; The Balto, [1917] P.]C. 718 (deeming the facts insufficient 


and the voyage was continuous. The 
Isabella Thompson, 13 F.Cas.No. 7,-|T. 577]; 
102, Blatchf. Prize Cas. 377 [aff 3) 127. 
Wall. 155, 18 L.Ed. 55]. 66: 

57. The Peterhoff, 5 Wall. (U.S.) 67. 
28, 18 L.Ed. 564; The Springbok, 5 
Wall. (U.S.) 1, 18 L.Ed. 480. 

58. The Peterhoff, 5 Wall. (U.S.) [a] 
28, 18 L.Ed. 564; The Springbok, 5 
Wall. (U.S.) 1, 18 L.Ed. 480. 

59. The Bermuda, 3 Wall. 
514, 18 L.Ed. 200; The Stephen Hart, 


79; The Kim, [1915] P. 215, [aff 116 L. 
The Hellig Olaf, 35 T.L.R. 


See supra § 164. 


Jecker, Torre & Co. v. Mont- [a] 
erat 18 How. (U.S.) 110, 15 L.Ed. 


Penalty attaches only during 
prohibited voyage and does not vitiate 
a subsequent lawful voyage. 

(U.S.) Np ae ne leaees, 3 Johns. Cas. 


to show that the carriage of a stow- 
away of enemy nationality, but not in 
the enemy service, was an unneutral 
service). 

¢ Carriage of prisoners.—It is a 
violation of neutrality for a neutral 
vessel, which is not a cartel ship, to 
carry prisoners without the sanction 
of one of the belligerents. The Bet- 
Kemble | S¢Y> AI CUCGIS Lape 


GNaxG)) 70. The Confiscation Cases, 6 F. 
Cas.No. 3,097, 1 Woods 221 [rev on 


22 'F.Cas.No. 13,364, Blatchf. Prize|_ 68 Wilson Unneutral Service, 1 | other grounds as to principal cases 
Cas. 387 [aff 3 Wall. 559, 18 L.Idd.|Proc. Am. Pol. Sci. Assoc. p 68;|20 Wall. 92, 22 L.Wd. 320, 154 U.S. 
220). Wheaton Int. L. (Dana ed) note 228;/ 596, 14 S:Ct. 1212, 22 L.Ed. 326; 20 


60. The Volant, 5 Wall. (U.S.) 179, 
18 L.Ed. 626; U.S. v. The Science, 5 
‘Wall. (U.S.) 178, 18 L.Hd. 625. 

61. Bluntschli Droit Int. L. § 835; 
Inst. Int. L. 15 Annuaire (1896) p 230; 
7 Moore Int. L. Dig. § 1261; 14 Revue 


(6th ed) p 674; 


tion (1907), 


de Droit Int. 329; Phillimore 8 Int. L.| son Int. L. appendix v p 581, Decla- 
eexcviii; Prey ele iss 12 L. Mag. 

and Rev. p 130; alker Science Int. | | ‘ 7 iD 

ProebiGs Veal Tato Ts 16th ed)-p 668-1 445 ee as ooe. Tie ice 


62. Wilson Int. L. appendix v p 
579, Declaration of London arts 30, 
Sy oa Julia, 8 

63. Parliamentary Papers Africa | 928: 
(1900) No. 1; 7 Moore Int. L. Dig. s§ | Fish. 
1262. 

64 The Kim, [1915] P. 215. 


65. The Norne, [1921] 1 A.C. 765; 


print 991; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Lawrence Int. L. p 724; 
2 Malloy Treaties, 
etc., between the United States and 
Other Powers p 2299; 
Respecting the Rights 
and Duties of Neutral Powers and 
Persons in War on Land art 17; 


The Hiram, 8 Cranch 
(U.S.) 444, 3 L.Ed. 619; 
8 Cranch (U.S.) 208, 3 L.Wd. 536: The 
Cranch (U.S.) 


Prize-Cas...1, 
The Atalanta, 6 C.Rob. 440, 165 Re- 
The Orozembo, 
430, 165 Reprint 988; 
6 C.Rob. 420, 165 Reprint 985; 


Wall. 115 note, 22 L.Ed. 328; aff as to 
pee eee 20 Wall. 114 note, 22 L.Ed. 
Hague Conven- 71. 


ea Unni tey le: 


Darby v. The Erstern, 2 Dall. 
(U.S.) 34 1 L.Ed. 277; The Napoleon, 
ba ¥.Cas.No. 10, 013, Blatchf. Prize 
Cas. 357; The Tulip, 24 F.Cas.No. 14, - 
234, Fish. Prize Cas. 1, 3 Wash.C.c 


Wil- 


ration of London art 46. 181. 


(U.S.) 72. The Tulip, supra. 


73. Magoon The Law of Civil Gov- 


Pee UOT ay ernment under Military Occupation 


181, 3 L.Ed. | PP 12, 16; 1 Moore Int. L. Dig. § 21; 

The Tulip, 24 f.Cas.No. 14,234. sh Moore §§ 1143-1155; 2 Halleck Int. 
a wash Cuan 181: IBWIRGE bid.o Guie Leitensdorfer v. Webb, 

20 How. (U.S.5 176, Whe Rand. wisowe 


Ho Tung & Co. v. U. ‘se 42 Ct.Cl. 23. 


74 + MacLeod v. U. S., . S.Ct. 955, 
229 U.S. 416, 57 L.Bd. 1260 


6 C.Rob. 
The Friendship, 
The 


§§ 167-174] 


ercised.*5 


[§ 168] 2. Effect—a. As Transferring Sovereign- 
ty. Military occupation of territory of the enemy 
does not in and of itself transfer sovereignty over 
such territory,‘® or change its national character,7* 
the question whether and when such transfer oceurs 
being one for the political rather than the military 
department of the government to determine.?§ 


[§ 169] b. As Transferring Title to Public Prop- 
erty. Where military occupation is taken of invad- 
ed territory, public property situate therein becomes, 
at least for the time being, the property of the con- 
queror state.*® No judicial proceeding is neces- 
sary to pass the title.*° : 


[§ 170] c. On Inhabitants of Occupied Territory. 
During the period of military occupation of terri- 
tory the exercise of the usual sovereignty is sus- 
pended and the inhabitants of the occupied terri- 
tory owe temporary obedience to the occupying au- 
thority;§! but their national character or status is 
not changed by such occupation, where it is merely 
temporary,®* or unless and until it is followed by an- 
nexation®*® or cession®+ of the territory, and their 
private rights and their relations with each other 
remain the same.*5 


[§ 171] B. Military Government**—1. Definition 
‘and Nature. Military government is the dominion 
exercised by a belligerent power over invaded or 
conquered territory and its inhabitants,*? for the 
purposes both of promoting the military operations 
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84. Cession of territory as trans- 
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of the occupying forces and of preserving the safety 
of society.88 Its a mere application or extension 
of the force by which the invasion or occupation 
was effected, to the end of keeping the occupied ter- 
ritory in subjection,*® and, accordingly, being a right 
derived from war, is hardly compatible with a state 
of peace.?°® 


Term “provisional government’?! is sometimes 
used in place of, or as synonymous with, military 
government.°? 


[§ 172] 2. Authority to Establish—a. In General. 
Where hostile territory is occupied by military fore- 
es, and the local government is thereby destroyed or 
suspended, the invader or conqueror occupies, for the 
time being, the position of a de facto government,** 
and may set up its own authority, and make rules and, 
regulations for the conduct of temporary govern- 
ment, in such territory.°* 


[§ 173] b. As Derived from International Law. 
Authorization in the municipal law of a conquering 
state is not essential to the establishment of military 
government over occupied territory, but the author- 
ity for such establishment rests upon necessity, and 
is sanctioned by the rules and usages of internation- 
al law.®® 

{§ 174] c. As Vested in Military Commander— 
(1) In General. The authority to establish military 
government in invaded or occupied territory of the 
enemy is vested in the commander of the invading 


700. 19 L.Ed. 227: WLeitensdorfer v. 


75. Convention between the Unit- [ 
ed States and other Powers respect-| ferring nationality and allegiance of | Webb. 20 How. (U.S.) 176, 15 L.Ed. 
ing the laws and customs of war on] inhabitants see International Law §] 891; U.S. v. Reiter, 27 F.Cas.No. 16,- 
land, Annex, art 42, proclaimed Febr. | 34. 146. 

28, 1910; 36 U.S. St. at L. (2d Sess.) 85. Leitensdorfer v. Webb, 20] 93. Hefferman v. Porter, 6 Coldw. 
pt 2 p 170. How. (U.S.) 176, 15 L.Ed. 891; »Al-| (Tenn.) 391, 98 Am.D.. 459. 
76. Downes v. Bidwell 21 S.Ct. 770,| varez y Sanches v. U. S.,: 42 Ct.Cl. 94, MacLeod v. U. S.. 33 S.Ct. 955, 


182 U.S. 244. 45 L.Ed. 1088; Fleming 
v. Page, 9 How. (U.S.) 603, 13 L.Hd. 
276: Clark v. U. S., 5 F.Cas.No. 2,838, 
8 Wash. 101; U.S. v. Hayward, 26 F. 


L.Ed. 432]. 
86. 


458 [aff 30 S.Ct. 361, 216 U.S. 167, 54 


Martial law: 
In general see infra §§ 186-193. 


229 U.S. 416, 57 L.Ed. 1260; New Or- 
leans v. New York Mail Steamship 
Sor 20 Wall. (U.S.) 387, 394, 22 L.Ed. 


Cas.No. 15,336, 2 Gall. 485. 

Conquest of territory as transfer- 
ring sovereignty or domain see Inter- 
national Law § 33. 

T7ie WANCE TV. UNIS. ecb CUOIS 252); 
The Gerasimo, 11 Moore P.C. 88, 14 
Reprint 628. 

78. See International Law § 29. 

Conquered territory as remaining 
foreign until annexed see Interna- 
tional Law § 33. 

79. Titus: v. U./S:,, 20- Wall. (U-S.) 
475, 22 L.Ed. 400; Atkinson v. Cen- 
tral Georgia Agricultural & Mfg. Co., 
58 Ga. 227. 

80.) Titus v. Ut-S:, .20--Wall. (US) 
475, 22 L.Ed. 400. 

81. Downes v. Bidwell, 21 S.Ct. 
770,-182 U.S. 244, 45 L.Ed. 1074 (op 
Of Gray,-d.) +7 Ue Sv. Percheman,17 
Pet. (U.S.) 51, 8 L.Ed. 604; Shanks 
v. Dupont, 3 Pet. (U.S.) 242, 7 L.Ed. 
666; U. S. v. Rice, 4 Wheat. (U.S.) 
246, 4 L.Ed. 562; U.S. v. Hayward, 26 
F.Cas.No. 15,336, 2,Gall. 485; Alvarez 
y Sanches v. U. S., 42 Ct.Cl. 458 [aff 
SOS Cte Ol wee nUssre LON, bie laa. 
432). 

Military government in occupied 
territory see infra §§ 171-184. 


82. Shanks v. Dupont, 3 Pet. (U. 
S.) 242, 7 L.Ed. 666; Vance v. U. S., 
S05 CUCL 2525) The ‘Gerasimo,. 11 


Moore P.C. 88, 14 Reprint 628. 

83. Conquered territory as remain- 
ing foreign unless and until annexed 
see International Law § 33. 


Distinguished from military govern- 
ment see Army and Navy § 1 text 
and notes 9, 10. 


Military occupation see supra §§ 
167-170. 
87. Magoon The Law of Civil Gov- 


ernment under Military Occunation p 
12;. Alvarez y Sanches v. U. S.. 42 
CuUche 458 [att Borst 136151216) U.S: 
167. 54. L.Ed) 43821; Ho Tune .& ‘Co. 
ViosUn sep hAe Ot. Ola 21 3a lard a iy, 
Alexander, 9 Heisk. (Tenn.) 719. 

[a] Similar definition.—‘Military 
government is the dominion exercised 
by a general over a conquered State 
or province.”” Com. v. Shortall, 55 A. 
952. 206 Pa. 165, 170, 98 Am.S.R. 759, 
65 L.R.A. 193. 


88. Magoon The Law of Civil Gov- 
rp ee under Military Occupation p 

89. Com. v. Shortall, 55 A. 952, 206 
165, 98 Am.S.R. 759, 65 I.R.A. 
193. Compare Hefferman v. Porter, 
6 Coldw. (Tenn.) 391. 396, 98 Am.D. 
459 (where it was said that the right 
to establish military government ‘is 
not at all dependent upon the right 
of conquest, but is treated as an in- 
cident to the mere right of belliger- 
ent occupation’’). 


90. Com. v. Shortall. 55 A. 952, 206 


oe 165, 98 Am.S:R. 759, 65 L.B.A. 
91. See Provisional 50 C.J. p 833 


text and notes 67, 68. ; 
92. Texas v. White, 7 Wall. (U.S.) 


“The conquering power has a right 
to displace the preéxisting authority 
and to assume to such extent as it 
may deem proper, the exercise by it- 
self of all the powers and functions 
of government. It may do 
anything necessary to strengthen it- 
self and weaken the enemy.” New 
Orleans v. New York Mail Steamship 
Co., supra. 


Territory subdued and occupied in 
civil war see infra § 176. 


95. Hefferman v. Porter, 6 Coldw. 
(Tenn.) 391, 394, 98 Am.D. 459; Rut- 
ledge v. Fogg, 3 Coldw. (Tenn.) 554, 
558, 91 Am.D. 299. 


_ “Ordinarily, the right of one bel- 
ligerent nation to occupy and govern 
the territory of the other, while in 
its military possession, is one of the 
incidents of war, and flows directly 
from the right to conquer. The Con- 
stitution, or political institutions of 
the conqueror, is not, therefore, look- 
ed to for authority to establish a gov- 
ernment for the territory of the en- 
emy in his possession during its mili- 
tary occupation, nor to the rules by 
which the framers of such govern- 
ment are regulated and limited. Such 
authority, and such rules are derived 
directly from the laws of war, as’ es- 
tablished by the usage of the world, 
and confirmed by the writings of pub- 
licists and the decisions of Courts.” 
Rutledge v. Fogg, supra [quot Heffer- 
man v. Porter, supra]. } 
Recognition of right by Hague Con- 
vention of 1907 see infra § 181. 
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forces.°® 


[§ 175] (2) President of the United States. The 
president of the United States, as commander in 
chief of its military and naval forces,97 has author- 
ity in time of war to establish or direct the establish- 
ment of temporary civil government, under military 
jurisdiction, in invaded or conquered territory.?§ 


[§ 176] 3. Territory Subject to Military Govern- 
ment. Military government may be established not 
only in foreign territory occupied or invaded in time 
of war,®® but also domestic territory in a state of re- 
bellion or civil ‘war.t Only territory actually oceu- 
pied and held is subject to a military government set 
up therein.? 

[§ 177] 4. Effect of Establishment, and Operation 
of Government—a. In General. A military govern- 
ment set up in territory occupied by military forces 
supersedes the previously existing government so 
far as may be deemed expedient by the commanding 
officer.2 He may leave the municipal laws of the 
place in operation, or may suspend them, and put 
other laws in foree,* although by the provisions of 
the Hague Convention of 1907 he is bound to respect 
as far as possible the local laws.° The establishment 
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of military government is not, however, a substitu- 
tion of the mere will of the commanding officer for 
the former laws,® but rather the substitution of a 
new and necessary authority for the enforcement of 
law and order.?. The local laws remain in force, ex- 
cept so far as they are suspended or superseded by 
regulations ordained by military authority;* and 
the laws of the state by whose forces the government 
is set up are not, by virtue merely of the establish- 
ment of such government, put into force in the occu- 
pied territory.? A court of equity has no jurisdie- 
tion to correct, on the ground of mistake, an order 
or regulation of a military officer exercising supreme 
or governmental authority.?° 


[§ 178] b. Administration. The right to create 
a military government, or to govern by military ju- 
risdiction, implies the right -to determine in what 
manner, and by what agencies, such government is 
to be conducted,'? and in these respects the military 
government has been said to have despotic powers.” 
So, in the establishment of administrative agencies 
and regulations for the government of the occupied 
territory, the invading commander is limited only 
by the laws and usages of war.*? Any official of the 


96. Texas v. White, 7 Wall. (U.S.)| State, 39 Ala. 655; Ward v. Broad-|182 U.S. 222, 45 L.Ed. 1074; U.S. v. 
700, 19 L.Hd. 227. See Chase, C. J.,| well, 1 N.M. 75; Rutledge v. Fogg,| Diekelman> 92 U.S. 520, 23 L.Ed. 742, 
in Ex p. Milligan, 4 Wall. (U.S.) 2,|3 Coldw. (Tenn.) 554, 91 Am.D. 299. 11 Ct.Cl. 417; Ex p. Milligan, 4 Wall. 
142, 18 L.Ed. 281 (where it was said 4. New Orleans v. New York Mail| (U.S.) 2, 18 L.Ed. 281; Wallace vy. 


that the power to establish military 
government is “exercised by the mili- 
tary commander under the direction 
of the President”). 

$7. President as commander in 


Steamship Co., 
22 L.Ed. 354; 

Cas.No. 16,146; 
1G Sha CON 


20 Wall. 
Wi aS sy We ReLtCCR se Que oh. 
Hos Tuner Coy ty. 
213; 
Porter, 6 Coldw. (Tenn.) 391, 98 Am. 8. 


Alford, 39 Ga. 609; Griffin v. Wilcox, 
21 Ind. 370; Com. v. Shortall, 55 <A. 
952, 206 Pa. 165, 98 Am.S.R. 759, 65 
TE Aca OS 


Leitensdorfer v. Webb, 20 How. 


(U.S.) 387, 


Hefferman  v. 


chief see Army and Navy § 48. 


98. Hamilton v. Dillin, 21 Wall. 
CUS)” 85/22) SL. Hdhy5238;5 “Texast liv. 
White, 7 Wall. (U.S.) 700, 19 L.Ed. 


227; Cross v. Harrison, 16 How. (U. 
S.) 164, 14 L.Ed. 889; U.S. v. Gordin, 
287 E 565. 


99: 
2,18 L.Ed. 281; 
Cas.No. 16,146. 


1. Hefferman v. Porter, 6 Coldw. 
(Tenn.) 391, 98 Am.D. 459. See Chase, 
Cc. J., in Ex p. Milligan, 4 Wall. (U. 
S.) 2, 141, 18 L.Ed. 281 (where it was 
said that military government is “‘to 
be exercised in time of foreign war 
without the boundaries of the Unit- 
ed States, or in time of rebellion and 
civil war within states or districts 
occupied by rebels treated as bellig- 
erents’’). 


[a] Right as dependent upon oc- 
cupation and not conquest.—‘‘This 
right to establish government, is not 
at all dependent upon the right of 
conquest, but is treated as incident 
to the mere right of belligerent oc- 
ecupation. A nation cannot conquer 
its own territory, but it may subdue 
and occupy such portions of it as 
are made the theater of an insurrec- 
tion against its authority.” MHeffer- 
man v. Porter, 6 Coldw. (Tenn.) 391, 
396, 98 Am.D. 459. 


Civil war generally see supra §§ 29-— 


Was. Ver avelcer, e2mek’. 
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2. Bond v. Perkins, 4 Heisk. 
(Tenn.) 364. 

8. Davis Elem. Int. L. p 333; New 


Orleans v. New York Mail Steamship 
Co., 20 Wall. (U.S.) 387, 22 L.Hd. 354; 
Exp. Milligan, 4 Wall. (U.S.) 2, 18 
Lalas 23800 Wx py, Ortiz, «L000. Hing db; 
Kimball v. Taylor, 14 F.Cas.No. 7,775, 
9 Woods 37; Carver v. U. S., 16 Ct.Cl. 
361) faff 4 S.Ct..561, 111) U.S. 609, 28 
L.Ed. 540, 19 Ct.Cl., 714]; Jeffries v. 


Ex p. Milligan, 4 Wall. (U.S.) 


D. 459; Wingfield v. Crosby, 5 Coldw. 
(Tenn.) 241. 


“The laws of the conquered coun- 
try, like everything else connected 
with its government, are entirely un- 
der the control and subject to the 
will of the conqueror. He makes and 
adopts them in use at his pleasure. 
Those found in use at the time of the 
conquest may be continued in use by 
him or laid aside at his pleasure. If 
continued in use, however, they be- 
come his, and derive their force and 
efficacy from him and his adoption of 
them.’’ U.S. v. Reiter, supra. 


[a] Applied to occupation of se- 
ceded states during Civil War see 
New Orleans v. New York ‘Mail 
Steamship Co., 20 Wall. (U.S.) 387, 22 
L.Ed. 354. 


5. Convention between the United 
States and other Powers respecting 
the laws and customs of war on land, 
Annex, art 43, proclaimed Febr. 28, 
1910;.'36 U.S. St. at ah., (2d..Sess.) pt 
2p 170 (‘The authority of the legiti- 
mate power having in fact passed in- 
to the hands of the occupant, the lat- 
ter shall take all the measures in his 
power to restore, and ensure, as far 
as possible, public order and safety, 


while respecting, unless absolutely 
prevented, the laws in force in the 
eountry”’). 


Regulations of Hague Convention 
as to military government in general 
see infra § 181. ; 


6s, Dooleyva Ui... 21.5. Clos, os 
U.S. 222, 45 L.Ed. 1074, 


Martial law as establishing will of 
Cone aeet as authority see infra § 


7. Magoon Law of Civil Govern- 
ment Under Military Occupation p 
140; Gen. Ord. No. 100, U. S. Army 
April 24, 1863; 7 Moore Int. L. Dig. § 
1435) Dooley, Wal Us pS.) HS Cte762, 


(U.S.) 176, 15 L.Ed. 891. 


9. U.S. v. Caparros, 1 Porto Rico 
Fed. 59. 


10. Thomas y. Raymond, 4 S.C. 347 
[aff.91 U.S 712,23 Tad, 434], 

11. Leitensdorfer v. Webb, 20 
Hows" (U.S) 76,077, ob ae, seine 


Hefferman v. Porter, 6 Coldw. (Tenn.) 
391, 98 Am.D. 459. 


“Amongst the consequences which 
would be necessarily incident to the 
change of sovereignty [resulting from 
setting up a military government] 
would be the appointment or control 
of the agents by whom and the modes 
in which the government of the occu- 
pant should be administered—this re- 
sult being indispensable, in order to 
secure those objects for which such 
@& government is usually established.” 
Leitensdorfer vy. Webb, supra. 


12.. Dooley v. 'U. .Siyv 21 S.Gteiv62, 
182 U.S. 222, 45 L.Hd. 1074. 


13. U.S.—Dooley v. U. S., 21 S.Ct. 
762, 182 U.S. 222, 45 L.Ed. 1074; Gates 
v. Goodloe, 101 U.S. 612, 25 L.Ed. 895; 
Dow v. Johnson, 100 U.S. 158, 25 L.Ed. 
632; U. S. v. Diekelman, 92 U.S. 520, 
23 L.Ed. 742, 11 Ct.Cl. 417; Harrison 
Vv. Myer, 92 ‘U.S. 111, 28 LB. . 606; 
Mechanics, ete., Bank vy. Union Bank, 
22 Wall. 276, 22 L.Ed. 871; New Or- 
leans v. New York Mail Steamship 
Co., 20 Wall. 387, 22 L.Ed. 354: The 
Grapeshot v. Wallerstein, 9 Wall. 129, 
19 L.Ed. 651; Leitensdorfer vy. Webb 
20 How. 176, 15 L.Bd. 891; Cross v. 
Harrison, 16 How. 164, 14 L.Ed. 889; 
Jecker vy. Montgomery, 13 How. 498. 
14 L.Ed. 240; Mitchell vy. Harmony, 
138 How. 115, 14 L.Ed. 75; Luther vy. 
Borden, 7 How. 1, 12 L.Ed. 581; Porte 
v. U. S., Dev.Ct.Cl. § 429. 


Cal.—People v. Folsom, 5 Cal. 373. 


ta, ee ee v. Broward, 15 Fla, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 178-180] 


government may be summarily dismissed by the 
commanding officer at any time.'* 


Administration of justice may be left by the in- 
vading commander in the hands of the ordinary of- 
ficers and tribunals, or these may be suspended, and 
other officers appointed in their places, or new tri- 
bunals established.1® 


[§ 179] c. Legislation and Regulations—(1) In 
General. During the existence of military govern- 
ment in conquered or occupied territory the legisla- 
tive power resides in the military authorities,!© and 
such authorities, or the government established and 
administered by them, possesses all legislative pow- 
ers demanded by the exigencies of the situation,” 
and in exercising such powers is not bound by, but 
may disregard, local laws.18 A military government 
does not, however, with respect to legislation or the 
promulgation of legislative regulations, possess the 
same latitude as in administrative matters,'® and its 
legislative action must be in accord with the fun- 
damental law of the nation by whose forces the gov- 
ernment is being maintained;?° thus no legislation 
or regulation may lawfully be promulgated by an 
American military government which would impair 
the obligation of a contract,” take property without 
due process of law,?? dismiss a prosecution for fel- 
ony,?*? annul a decree of a legally constituted court 
in a civil suit,?* stay the execution of a judgment,?® 
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or transfer possession of one person’s property to 
another,?* and the government has no power to grant 
away or otherwise dispose of property of the Unit- 
ed States, without authorization by congress,?7 al- 
though it may grant a revocable license for the use 
of such property.?8 ¢ 

Form and promulgation. Regulations and orders 
issued by a military government need not be in any 
particular form, to have the effect of laws,?® and no 
particular mode of procedure is requisite to their 
effective promulgation.?°® 


Modification or annulment. A law or regulation 
promulgated by a military government is subject to 
modification or annulment by the commander at any 
time.*+ The latest order or regulation issued over- 
rules all previous proclamations or regulations to 
the extent necessary to give it its full effect.?? 


[§ 180] (2) Revenue Regulations. A military 
government in occupied or conquered territory has 
authority to promulgate laws or regulations for the 
collection of revenue, and may collect taxes and du- 
ties, for the support of military operations and of 
the government and for carrying on operations inei- 
dent to the occupation.*? It has been held that an 
order of the president, as commander in chief of the 
military forces, respecting tariffs on goods imported 
into occupied territory is not in force until received 
and promulgated by the commander in the field.?4 


La.—Mechanics’, etc., Bank v. Un- 
ion Bank, 25 La.Ann. 387 [aff 22 Wall. 


Cus.) iG. poe, Md Se 01 Burke, 
Tregre, 22 La.Ann. 629 [aff 19 Wall. 
COS) 519, 22 Timid) W587} State -v. 


Heath, 20 La.Ann. 518. 
Mass.—Congdon vy. Cooper, 15 Mass. 
0. 


Pa.—Com. v. Shortall, 55 A. 952, 206 
Pa. 165, 98 Am.S.R. 759, 65 L.R.A. 1938. 

S.C.—Cosgrove v. Butler, 1 S.C. 241. 

Menn.——State -v...Hall. 6) Baxt. ” 3; 
Hefferman v. Porter, 6 Coldw. 391, 98 
Am.D. 459. 

Tex.—Daniel v. Hutcheson, 22 S.W. 
933, 86 Tex. 51; Johnson v. State, 33 
Tex. 570: McClelland vy. Shelby Coun- 
ty, 32 Tex. 1%. 

[a] Applied to military govern- 
ments of Confederate states during 
reconstruction after close of the Civil 
War, see Cronin y. Patrick County, 89 
BS UKe)s 


14. 
36. 

15. Santiago v. Nogueras, 29 S.Ct. 
608, 609, 214 U.S. 260, 53 L.Ed. 989; 
Cabantag vy. Wolfe, 6 Philippine 273; 
Hefferman v. Porter, 6 Coldw. (Tenn.) 
391, 98 Am.D. 459. 


“Whatever may be the limits of the 
military power, it certainly must in- 
clude the authority to establish 
courts of justice, which are so essen- 
tial a part of any government.” 
Santiago v. Nogueras, supra [quot 
Duarte v. Dade, 32 Philippine 36, 46]. 


Court established by military gov- 
ernment as provisional federal court 
see Federal Courts § 365. 


Courts martial see Army and Navy 
§§ 135-214; Militia §§ 83-112. 

16. McClelland v. Shelby County, 
32 Tex. 17. And see cases infra note 
Ie 

17. Dooley v. U. S.,...21 S.Ct. 762, 
182 U.S. 222, 45 L.Ed. 1074; Cabantag 
v. Wolfe, 6 Philippine 273. See Teil- 
ard v. Green, 6 Porto Rico Fed. 379 
(holding an order shortening the peri- 


Duarte v. Dade, 322 Philippine 


od of prescription to be within the 
authority of a military government). 

[a] Defining crimes and prescrib- 
ing punishments.—A military govern- 
ment has plenary legislative power to 
define crimes and to prescribe cor- 
responding punishments. - Cabantag 
v. Wolfe, 6 Philippine 273. 


Establishment of courts and ad- 
ministrative agencies see supra § 


178. 
Revenue measures see infra § 180. 
18... Dooley v. U.S. 21 S.Ct..762, 


182 U.S. 222, 45 L.Ed. 1074. 

Establishment of military govern- 
ment as superseding local laws and 
authorizing substitution of new ones 
see supra § 177. 

19: Dooley v.2UsS., 28 (SiCt. “762, 
767, 182 U.S. 222, 54 L.Ed. 1074; Wel- 
born v. Mayrant, 48 Miss. 652. 


“While his [the commander of an 
occupying force] power is necessari- 
ly despotic, this must be understood 
rather in an administrative than ina 
legislative sense. While in legislat- 
ing for a conquered country he may 
disregard the laws of that country, 
he is not wholly above the laws of his 
OWN 5.6 . His power to adminis- 
ter would be absolute, but his power 
to legislate would not be without cer- 
tain restrictions—in other words, 
they would not extend beyond the 
necessitieg of the case.’’ Dooley v. 
Uv Sar supra. 

Administration in general see su- 
pra § 178. 


20. Duarte v. Dade, 32 Philippine 
36. And see cases infra notes 21—27. 


21. Kibler v. Bridges, 3 S.C. 44. 


22. Ochoa v. Hernandez y Morales, 
38) S:Cticd038;-230 UnSs 139, 257 “abd. 
1427. 


23. State v. McLane, 31 Tex. 260. 


24. Raymond v. Thomas, 91 U.S. 
712, 23 L.Ed. 434; Welborn v. May- 
rant, 48 Miss. 652. 


25. Varner v. Arnold, 83 N.C. 206. 
26. Whalen vy. Sheridan, 29 F.Cas. 


he 17,476, 17 Blatchf. 9, 8 Reporter 

27. U. S. v. Miguel de Porrato Do- 
ria, 1 Porto Rico Wed. °417?' Peo. wv 
New York & Porto Rico Steamship 
Co., 1 Porto Rico Fed. 248. 


28. Peo. v. New York & Porto Rico 
Steamship Co., supra. 

29. Duarte v. Dade, 32 Philippine 
36; Macklin v. San Juan, 1 Porto Ri- 
co Fed. 81. 


30. Duarte v. Dade, 32 Philippine 
36, 55. 


31. Duarte v. Dade, supra. 


“All the power of the new [mili- 
tary] government comes from him, 
and what he has created he can de- 
stroy.’’ Duarte v. Dade, supra. 


32. Duarte v. Dade, supra. 


33. MacLeod v. U. S., 33 S.Ct. 955, 
229 HS, 416, 57 L.Ed. 1260; Lincoln 
VERO Shy AS S.Ct. 728, 202 U8 484, 50 
L.Ed. 1117; Lincoln v. LU Lists) 25 S. 
Ct. 455, 197 U.S. 419, 49 L.Ed. 816, 40 
CECE 525; Downes v. Bidwell, 21S. 
(Otte) PDE 182 U.S. 244, 45 L.Ed. 1088; 
Armstrong Vv. We Ss. 2H Si Cte S272 183 
U.S. 248, 45 L.Ed. 1086, 36 Ct.Cl. 583; 
Dooleysve UW. 1S.) -2iS Crane whee U. 
Si 2/22), 45 L.Ed. 1074; Hamilton Vv. 
Dillin, | 21 Walls GU.S* 8) 223 ta Bid: 
528; New Orleans v. New York Mail 
Steamship Co., 20 Wall. (U.S.) 387, 
22 L.Wd. 354; Cross v. Harrison, 16 
How. (U.S.) 164, 14 L.Hd. 889; U. S. 
v. Rice, 4 Wheat. (U.S. ) 246, 4 L. 
Hd. 562; U.S. ¥: Gordin; 287 FR, 565; 
U. S. v. Hayward, 26 F.Cas.No. 15 
336, 2 Gall. 485. 


[a] Such was the course of the 
United States government with re- 
spect to the territory acquired by con- 
quest from Mexico and afterward 
ceded by the Mexican government te 
the United’States. MacLeod v. U, Sz 
sal S.Ct. 956, 229° U.S: 4164 57) mn Ba: 
1260; Cross v. Harrison, 16 How. (U. 
Ss.) 164, 14 L.Ed. 889; 7 ‘Moore Int. L., 
Dig. § 1143 et seq. 


34 Ho Tung & Co. v. U. 
CV 213, 


S., 42 Ct. 
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[§ 181] d. Restrictions of Hague Convention. 
By a convention adopted at the Hague in 1907, nu- 
merous restrictions have been imposed upon military 
government by invading or occupying forces.*° 


[§ 182] 5. Duration and Termination—a. In Gen- 
Military government in invaded or occupied 
territory is, by its very nature, temporary, or provi- 
sional, and it continues only until, and ceases upon, 
either the withdrawal of the occupying forces,*® or 
the establishment of a permanent civil government 
Not even the cession 
of territory, by treaty of peace, to the conquering 
nation terminates a military government theretofore 
established and existing therein, so long as the mili- 
tary forces remain in control and no permanent gov- 


eral. 


by the conquering nation.** 


35. 
States and other Powers respecting 
the laws and customs of war on ijand, 
Annex, arts 43-56, proclaimed Febr. 


28, 1910; 36 U. S. St. at’ L. (2d' Sess.) 
pt 2 pp 170-173. 
“Article 43. The authority of the 


legitimate power having in fact 
passed into the hands of the occupant, 
the latter shall take all the measures 
in his power to restore, and insure, 
as far as possible, public order and 
safety, while respecting, unless abso- 
lutely prevented, the laws in force in 
the country. Article 44. A belliger- 
ent is forbidden to force the inhabit- 
ants of territory occupied by it to fur- 
nish information about the army of 
the other belligerent, or about its 
means of defense. Article 45. It is 
forbidden to compel the inhabitants 
of occupied territory to swear alle- 
giance to the hostile power. Article 
46. Family honor and rights, the 
lives of persons, and private property, 
as well as religious convictions and 
practice, must be respected. Private 
property cannot be confiscated. Ar- 
ticle 47. Pillage is formally forbid- 
den. Article 48. If, in the territory 
occupied, the occupant collects the 
taxes, dues, and tolls imposed for the 
benefit of the state, he shall do so, as 
far as is possible, in accordance with 
the rules of assessment and incidence 
in force, and shall in consequence be 
bound to defray the expenses of the 
administration of the occupied terri- 
tory to the same extent as the 
legitimate government was so bound. 
Article 49. If, in addition to the tax- 
es mentioned in the above article, the 
occupant levies other money contri- 
butions in the occupied territory, this 
shall only be for the needs of the 
army or of the administration of the 
territory in question. Article 50. No 
general penalty, pecuniary or other- 
wise, shall be inflicted upon the pop- 
ulation on account of the acts of in- 
dividuals ‘for which they cannot be 
regarded as jointly and severally re- 
sponsible. Article 51. No contribu- 
tion shall be collected except under a 
written order, and on the responsibili- 
ty of a commander-in-chief. The col- 
lection of the said contribution shall 
only be effected as far as possible in 
accordance with the rules of assess- 
ment and incidence of the taxes in 
force. For every contribution a re- 
ceipt shall be given to the contribu- 
tors. Article 52. Requisitions in kind 
and services shall not be demand- 
ed from municipalities or inhabitants 
except for the needs of the army of 
occupation. They shall bé in propor- 
tion to the resources of the country, 
and of such a nature as not to involve 
the inhabitants in the obligation of 
taking part in military operations 
against their own country. Such 


Convention between the United j 
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unquestioned.*° 


requisitions and services shall only be 
demanded on the authority of the 
°ommander in the locality occupied. 
Contributions in kind shall as far as 
possible be paid for in cash; if not, a 
receipt shall be given and the pay- 
ment of the amount due shall be made 
as soon as possible. Article 53. An 
army of occupation can only take pos- 
session of cash, funds, and realizable 
securities which are strictly the pron- 
erty of the state, depéts of arms, 
means of transport, stores and sup- 
plies, and generally, all movable prop- 
erty belonging to the state which may 
be used for military operations. Al] 
appliances, whether on land, at sea, 
or in the air, adapted for the trans- 
mission of news, or for the transport 
of persons or things, exclusive of cas- 
es governed by naval law, depéts of 
arms, and, generally, all kinds of am- 
munition of war, may be seized, even 
if they belong to private individuals, 
but must be restored and compensa- 
tion fixed when peace is made. Ar- 
ticle 54. Submarine cables connect- 
ing an occupied territory with a neu- 
tral territory shall not be seized or 
destroyed except! in the case of abso- 
lute necessity. They must likewise 
be restored and compensation fixed 
when peace is made. Article 55. The 
occupying state shall be regarded 
only as administrator and usufruc- 
tuary of public buildings, real estate, 
forests, and agricultural estates be- 
longing to the hostile state, and sit- 
uated in the occupied country. It 
must safeguard the capital of these 
properties, and administer them in 
accordance with the rules of usufruct. 
Article 56, The property of munic- 
ipalities, that of institutions dedi- 
cated to religion, charity and educa- 
tion, the arts and sciences, even when 
state property, shall be treated as 
private property. All seizure of, de- 
struction or wilful damage done to: 
institutions of this character, historic 
monuments, works of art and science, 
is forbidden,,and should be made the 
subject of legal proceedings.” 36 U. 
S. St. at L. (2d Sess.) pt 2 pp 170-173. 


CG Unmisy LVee ROLLED a cdeih Casas INO: 
16,146, 4 Am.L.Reg.N.S. 534, 553. 


“Wirst, it [military government] 
will terminate necessarily whenever 
the power which formed it shall ter- 
minate, or become unable to support 
it. And, secondly, whenever that 
power shall for any cause voluntarily 
bring it to an end.” U.S. v. Reiter, 
supra. 

Revival of former government see 
infra § 184. 

87. Magoon The Law of Civil Gov- 
ernment under Military Occupation p 
13 (‘A military government, since 
it takes the place of a deposed sov- 
ereignty, of necessity continues until 


ernment is set up.?§ 
permanent government and the termination of mili- 
tary rule, it is competent for the legislature to trans- 
fer to eivil tribunals authority to carry out sen- 
tences of a military court.*® 


[§ 183] b. In South after Civil War. During the 
continuance of the Civil War of 1861-1866, the legal- 
ity of the military government of those portions of 
the seceded states occupied by the federal forces was 


to an end, however, upon 
dent’s proclamations*! announcing the close of the 
war,*? or at least upon the establishment of regular 
civil governments and their recognition by the presi- 
dent.*® By the Reconstruction Act of March 2, 1867, 


[§§ 181-183 


Upon the establishment of a 


These military governments came 
the issuance of the presi- 


a permanent sovereignty is again es- 
tablished in the territory”). 


38. Santiago v. Nogueras, 29 S.Ct. 
608, 214 U.S. 260, 53 L.Ed. 989 [aff 2 
Porto Rico Fed. 468]; Cross v. Harri- 
son, 16 How. (U.S.) 164, 14 L.Ed. 889; 
U. S. v. Reiter, 27 F.Cas.No. 16,146, 
4 Am.L.Reg.N.S. 534. But see Ex p. 
Ortiz, 100 F. 955 (where it was said 
that the military government of Por- 
to Rico ceased with the cession of the 
island by Spain to the United States). 


Effect of cession of territory in gen- 
eral see International Law § 34. 


$9. Cabantag v. Wolfe, 6 Philip- 
pine 273. 


40. Texas v. White, 7 Wall. (U.S.) 
700, 19 L.Ed. 227; Carver v. U. S., 16 
CECli 364386 Lafl’ 4 SiCto 561, toe 
S. 609, 28 L.Ed. 540, 19 Ct.Cl. 714] 
(where it was said the following 
propositions had been established: 
“Ist, that the right to administer 
justice by military courts acting un- 
der executive direction in the South- 
ern States after conquest was the 
Same in every respect that it would 
have been in a foreign country con- 
quered by the United States; 2d, that 
that ‘right extends both to the trial 
and determination of civil causes and 
to the trial and punishment of crim- 
inal offenders; 3d, that it is within 
the discretion of the conqueror either 
to exercise this power in accordance 
with the laws of the conquered coun- 
try or to supersede the whole or any 
part of those laws at its discretion; 
4th, that these rights, as has already 
been noted, survived until the war 
was terminated by the President’s 
proclamations’”’). 

41. 14°U. S.. St. at Li pp Slips 


42. Nelson v. Manning, 53 Ala. 549; 
Isbell v. Farris, 5 Coldw. (Tenn.) 426, 
429 [quot Hefferman v. Porter, 6 
Coldw. (Tenn.) 391, 395, 98 Am.D. 459] 
(holding that ‘the laws of war au- 
thorize the occupying conqueror to or- 
ganize and establish government over 
the people of the hostile country, sub- 
dued and held in firm occupation. 
The government so established en- 
dures for the time the belligerent 
occupation continues, and ends with 
the restoration of peace, and the re- 
sumption of the regular municipal 
government of peace”). 


43. In re Egan, 8 F.Cas.No. 4,303, 
5 Blatchf. 319, 324 (where it was said: 
“The moment the rebellion was sup- 
pressed, and the Government growing 
out of it was subverted, the ancient 
possession, authority and laws re- 
sumed their accustomed sway, sub- 
ject only to the new organization or 
the appointment of the proper officers 
to give to them operation and effect. 
This reorganization and the appoint- 
ment of the public functionaries, un- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 183-186] 


and subsequent acts supplementary to it, military 
in 
states,** and, together with the provisional govern- 
ments established, in accordance with the recon- 
struction acts, under military supervision, continued 
in power until the passage by congress of resolu- 
tions admitting senators and representatives from 
Officers of the provisional gov- 
ernments thereupon continued to exercise the func- 
tions of their several offices until the qualification 
of their suecessors,*® but were not entitled to hold 
beyond the term for which they were originally ap- 
Governmental acts and judi- 
cial proceedings under the provisional governments 
were valid under the permanent governments.*® 


Former 
When a territory which has been under military 
government of an enemy comes again under the con- 


governments were reéstablished 


the several states.4° 


pointed or elected.** 


[§ 184] c. Revival of 


der the superintendence and direction 
of the President, as Commander-in- 
Chief of the Army and Navy of the 
country, who, as such, had previously 
governed the people of the State, 
from. imperative necessity, by force 
of martial law, had already taken 
place, and the necessity no longer ex- 
isted’’). 

44. Texas v. White, 7 Wall. (U.S.) 
700, 19 L.Ed. 227. 


45. Tweedy v. Briggs & Yard, 31 
Tex. 74. And see cases infra this 
note. 


[a] In Mississippi “the military 
government of Mississippi, establish- 
ed by act of congress, and the pro- 
visional state government as an ad- 
junect to it, expired on the 23 Febru- 
ary, 1870, the date of the act of con- 
gress to admit her senators and rep- 
resentatives to seats in congress.” 
Leachman v. Musgrove, 45 Miss. 511. 


[b] In Texas the provisional gov- 
ernment did not cease with the act of 
congress of March 30, 1870, admitting 
the state’s senators and representa- 
tives, but with the issue on April 16, 
1870, of a general order by the mili- 
tary commander. Daniel vy. Hutche- 


son, 22 S.W. 933, 86 Tex. 51; Clegg v. 
State, 42 Tex. 605; Grant v. Cham- 
bers, 34 Tex. 573; Daniel v. Blake, 


(Civ.App.) 23 S.W. 242. 


[ce] In Virginia provisional gov- 
ernment ceased Jan. 26, 1870, the date 
of the congressional resolution admniit- 
ting her senators #nd representa- 


tives. Richmond Mayoralty Case, 19 
Gratt. (60 Va.) 673. 

46. Leachman vy. Musgrove, 45 
Miss. 511; Daniel v. Hutcheson, 22 
S.W. 933, 86 Tex. 51; Grant v. Cham- 
bers, 34 Tex. 573; Daniel v. Blake, 


(Tex.Civ.App.) 23 S.W. 242. 

47. Augusta v. Ramsey, 48 Ga. 140; 
Richmond Mayoralty Case, 19 Gratt. 
(60 Va.) 673. 

48. Powell v. Boon & Booth, 43 
Ala. 459; State v. Burgess, 23 La. 
Ann. 225; State v. Jarvis, 63 N.C. 556. 


49. U.S. v. Rice, 4 Wheat. (U.S.) 
246, 4 L.Ed. 562; The Amy Warwick, 
1 F.Cas.No. 342, 2 Sprague 143 [aff 2 
Black 635, 17 L.Ed. 459]; Gumbes’ 
Case, 2 Knapp 369, 12 Reprint 524. 

Withdrawal of forces as terminat- 
ing military government see supra § 
182. 

50. Military law: 


Defined and distinguished see Army 
and Navy § 1 text and note 6. 
Sourees and authority of see Army 
and Navy §§ 2-7. 
51. Bishop v. Vandercook, 200 N.W. 


WAR 


the seceded 


Government. 


278, 228 Mich. 299; Davis Treatise on 
Military L. of United States p 300; 
Magoon The Law of Civil Government 
under Military Occupation p 12. 


52. U.S: v. Diekelman, 92 U.S. 520, 
23 L.Ed. 742, 11 Ct.Cl. 417; Ex p. Mil- 
ligan, 4 Wall. (U.S.) 2, 18 L.Ed. 281; 
Ex p. Bright, 1 Utah 145; Ex parte 
Jones, 77 S.E. 1029, 1034, 1045, 71 W. 
Va. 567, 45 L.R.A.N.S. 1030, Ann.Cas. 
1914C 31 [quot Cyc]; In re Kemp, 16 
Wis. 359. 


[a] Other definitions.—(1) “In a 
hostile country : the suspen- 
sion by the occupying military author- 
ity of the criminal and civil law, 
and of the domestic administration 
and government in the occupied place 
or territory, and in the substitution 
of military rule and force for the 
same, as well as in the dictation of 
general laws, as far as military neces- 
sity requires this suspension, substi- 
tution, or dictation.’” 7 Moore Int. L. 
Dig. § 1147, Gen. Ord. No. 100, April 
24, 1868. (2) “That government and 
control which military commanders 
may lawfully exercise over the per- 
sons and property of citizens and in- 
dividuals not engaged in the land or 
naval service.” In re Kemp, 16 Wis. 


359, 368. (3) “The law of military 
necessity in the actual presence of 
war administered by the 


general of the army, and is in fact 
his will.” U.S. v. Diekelman, 92 U. 
S. 520, 526, 23 L.Ed. 742, 11 Ct.Cl. 417 
[quot Constantin v. Smith, 57 F.(2d) 
227, 239 (appeal dism 53 S.Ct. 190, 
2S Wie oor Cle Iu, ads | Si5)ibe (4) 
“The right of a general in command 
of a town or district menaced with a 
siege or insurrection to take the 
requisite measures to repel the 
enemy.” Com. v. Shortall, 55 A. 952, 
206 9P a.» 165,170, 98 Am.S.Ry 759, 65 
ERA £935 205) 14 Dhent will) sof the 
commanding officer of an armed force, 
or of a geographical military depart- 
ment, expressed in time of war with- 
in the limit of his military jurisdic- 
tion, aS necessity demands and pru- 
dence dictates, restrained or enlarged 
by the orders of its military chief or 
supreme executive ruler.’’ Wheaton 
Int. Li (3d ed)- p. 470 [quot In re 
Fizeta, 62 F. 972, 1002]. See to same 
effect U. S. ex rel. Wessels v. McDon- 
ald, 265 EF. 754, 761 [appeal dism 41 
S.Ct. 5385, 256 U.S. 705, 65 L.Ed. 11801. 
(6) “The will of a military command- 
er, operating without any restraint, 
save his judgment, upon the lives, 
upon the persons, upon the entire 
social and individual condition of all 


over whom this law extends.” Ex p. 
Vallandigham, 28 F.Cas.No. 16,816. 
(7) “Martial Law, or, to Speak more 
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trol of its original government, the authority of the 
latter government revives.*® 


[§ 185] C. Military Law. 
tions for the government of the army and navy, and 
of the militia when in active service, which are 
known collectively as military law, have been treat- 
ed elsewhere in this work.°° 


[§ 186] D. Martial Law or Martial Rule—1l. Def- 
inition and Nature. 
martial rule,®! is the temporary government and con- 
trol by military force and authority of territory in 
which, by reason of the existence of war or public 
commotion, the civil government is inadequate to the 
preservation of order and the enforcement of law.°?, 
In strictness it is not law at all, but rather a cessa- 
tion of all municipal law,°** 
belli, and because of paramount necessity,** and de- 


The rules and regula- 


Martial law, or, more properly, 


as an incident of the jus 


plied to the temporary government, by 
military authority, of a place or dis- 
trict in which, by reason of the 
existence of a state of war and the 
pendency of military operations, the 
civil government is, for the time be- 
ing, unable to exercise its functions. 
Such inability may be due to the occu- 
pation of a portion of the territory of 
a State by: the enemy, or to the exist- 
ence of an insurrection of rebellion of 
such magnitude as to suspend, for-the 
time, the operation and execution of 
the laws.’ Davis Treatise on Military 
L. of the United States p 300. 


[b] Compared with military gov- 
ernment.—(1) “Military government 
takes the place of a suspended or de- 
stroyed sovereignty, while martial 
law or, more properly, martial rule, 
takes the place of certain govern- 
mental agencies which for the time 
being are unable to cope with existing 
conditions in a locality which remains 
subject to the sovereignty.” Magoon 
The Law of Civil Government under 
Military Occupation p 12. (2) Mili- 
tary government distinguished from 
martial law see Army and Navy § 1 
text and notes 9, 10. 


[ec] For extended discussion of na- 
ture and historical development of 
martial law see 18 L. Quar. Rev. p 
117 et seq. 


53. Constantin v. Smith, 57° F.(2d) 
227 [appeal dism 53 S.Ct. 190, 287 U. 
S. 378, 77 L.Ed. 375]; In re Ezeta, 62 
EF. 972; Bishop vy. Vandercook, 200 N. 
W. 278, 228 Mich. 299. 


54. Constantin v. Smith, 57 F.(2d) 
227 [appeal dism 53 S.Ct. 190, 287 U.d. 
Beat 77 L.Ed. 375]; In re Ezeta, 62 FF. 


bs 


“Martial law, as exercised in any 
country by the commander of a for- 
eign army, is an element of the jus 
belli. It is incidental to the state of 
solemn war, and appertains to the law 
of nations. The commander of the in- 
vading, occupying, or conquering 
army, rules the invaded, occupied, or 
conquered foreign country, with su- 
preme power, limited only by inter- 
national law, and the orders of the 
sovereign or government he serves or 
pe aeesenlas 8 Op. Atty.-Gen. pp 365, 

“Martial law is founded on para- 
mount necessity. It is the will of the 
commander of the forces. In the 
proper sense, it is not law at all. It 
is merely a cessation, from necessity, 
of all municipal law, and what neces- 
sity requires it justifies. Under it a 
man in actual armed resistance may 
be put to death on the spot by one 
acting under the orders of competent 


correctly, Martial Rule, is a term ap-|lauthority, or, if arrested, may be tried 


' 
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pends, for its existence, operation, and extent, on 
the imminence of public peril and the obligation to 
provide for the general safety.®> It is essentially 
a law or rule of force,®® a purely military measure,”* 
and in final analysis is merely the will of. the offi- 
cer commanding the military forces.°* As the off- 
spring of necessity, it transcends and displaces the 
ordinary laws of the land,®® and it apples alike to 
military and nonmilitary persons,®° and is exercisa- 
ble alike over friends and enemies, citizens and ali- 
ens.°1 


Martial law or rule is to be distinguished from mil- 
itary government®? as well as from military law.®* 


Qualified martial law cannot exist; there is no 


‘middle ground or twilight zone between government 


by law and martial rule.®* 

[§ 187] 2. When and Where Applicable. In ac- 
cordance with international law, and under the re- 
strictions contained in the federal and state consti- 
tutions, martial law may lawfully be established only 
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[§§ 186-187 


in the territory of an enemy in time of war,*® or in 
those portions of the United States in which the civil 
authorities are unable to exercise their proper func- 
tions.°® There must be actual and present necessity 
for its institution,®* and the existence of actual, as 
distinguished from merely theoretical or technical, 
warfare or insurrection.®* It cannot be establish- 
ed by mere executive fiat, in the absence of such cir- 
cumstances and conditions.®® Moreover, there must 
be military forces in the field to administer and en- 
foree it.7° It may be established only in the theater 
of active military operations, or in their immediate 
vieinity,7! and it cannot operate beyond such 
bounds.‘ 


Suspension or nonexistence of civil authority. 
Martial law or rule cannot exist in company with 
civil law or authority, nor unless and until the civil 
power is suspended, for if the civil law is in force 
and civil authorities are acting thereunder martial 
law cannot be in force either in whole or in part in 


in any manner which such authority 
shall direct; but if there be an abuse 
of the power so given him, and acts 
are done under it, not bona fide to sup- 
press rebellion, and in self-defense, 
but to gratify malice, or in the caprice 
of tyranny, then, for such acts, the 
party doing them is_ responsible.” 
Wheaton Int. L. (3d ed.) p 470 [quot 
In re Ezeta, 62 F. 972, 1002]. 


55. Com. v. Shortall, 55 A. 952, 206 
Pa. 165, 98 Am.S.R. 759, 65 L.R.A. 193; 
Rose Mfg. Co. v. Western Union Tele- 
graph Co., (Tex.Civ.App.) 251 S.W. 
ool. 


56. Griffin v. Wilcox, 21 Ind. 370. 


57. Ex p. Lavinder, 108 S.E. 428; 
88 W.Va. 7138, 24 A.L.R. 1178. 


58. U.S. v. Diekelman, 92 U.S. 520, 
23 L.Hd. 742,11 Ct.Ci. 417; Constantin 
v. Smith, 57 F.(2d) 227 [appeal dism 
Dow ss Cte 100 FO Sy US col ond Lae Likud, 
375]; U. S. ex rel. Wessels v. Mc- 
Donald, 265 F. 754 [appeal dism 41 S. 
Wt 535,256) US) 705; 65, Lid. 113807); 
inivre Beanie 8 LEiCasvnow 4, 3.035, 05 
Blatchf. 319, 321; Ex p. Vallandigham, 
28 F.Cas.No. 16,816;, Hx parte McDon- 
ald, 148 P. 947, 49 Mont. 454, L.R.A. 
1915B 988, Ann.Cas.1916A 1166; State 
v. Brown, 77 S.E. 2438, 71 W.Va. 519, 
45 L.R.A.N.S. 999, Ann.Cas.1914C 1; 
Wheaton Int. L. (3d ed) p 470 [quot 
In re Ezeta, 62 F. 972, 1002]. 


“It is neither more nor less than 
the will of the General who commands 
the army. It overrides and _ sup- 
presses all existing civil laws, civil 
officers and civil authorities, by the 
arbitrary exercise of military power; 


‘and every citizen or subject, in other 


words, the entire population of the 
country, within: the confines of its 
power, is subjected to the mere will 
or caprice of the commander. He 
holds the lives, liberty and property 
of all in the palm of his hand. Mar- 
tial law is regulated by no known or 
established system or code of laws, 
as it is over and above all of them. 
The commander is the legislator, 
judge and ‘executioner. His order to 
the Provost-Marshal is the beginning 
and the end of the trial and condem- 
nation of the accused. There may be 
a hearing, or not, at his will. If per- 
mitted, it may be before a drum-head 
Court Martial, or the more formal 
board of a Military Commission, or 
both forms may be dispensed with, 
and the trial and condemnation be 
equally legal, though. not equally 


humane and judicious.” 
supra, 


59. Johnson v. Jones, 44 Ill. 142, 
92 Am:D. 159; Com. v. Shortall,.55:A. 
952/206 Pa. 165, 98 .Am.S.R.> 759,65 
L,.R.A. 193; Ex parte Jonés, 77 S.E. 
1029, 71 W.Va. 567, 45 L.R.A.N.S. 1030, 
Ann.Cas.1914C 31; State v. Brown, 77 
S.E. 243, 71 W.Va. 519, 45 L.R.A.N.S. 
999, Ann.Cas.1914C 1. 


60. U.S. ex rel. Wessels v. McDon- 
ald, 265 F. 754 [appeal dism 41 S.Ct. 
535, 256 U.S. 705, 65 L.Bd. 1180); 
gohnsen v. Jones, 44 Ill. 142, 92 Am. 


61. Johnson v. Jones, 44 Tll. 142, 92 
Am.D.159;''Com.) v. Shortall, 55 A. 
952, .206 Pa. 165, 98 Am:S.R. 759, 65 
L.R.A. 1938. 

62. See Army and Navy § 1 text 
and notes 9, 10. 


Military government in general see 
supra §§ 171-184. 


63. See Army and Navy § 1 text 
and notes 7, 8. 


64. Bishop v. Vandercook, 200 N. 
W. 278, 228 Mich. 299. 


65. Gen. Ord. No. 100, U. S. Army, 
April 24, 1868; 7 Moore Int. L. Dig. 
§ 1147; 8 Op. Atty.-Gen. p 365. 


66. Davis Treatise on Military L. 
of the United States pp 1, 5. 


“Martial law . . . is employed 
under two general conditions: 1. Ina 
part, or the whole, of a foreign coun- 
try, when, being at war with such 
country, our army may invade it, and 
expel the governing power from a part 
or the whole of it. 2. When force 
may expel the civil authority from a 
part or the whole of our own terri- 
tory; or, perhaps, it may be said, 
martial law is exercised in our coun- 
try, the military being on the spot to 
execute it, where no civil authority 
perahey Griffin v. Wilcox, 21 Ind. 370, 


Uso of martial law or military force 
as means of suppressing disorder not 
amounting to war see Insurrection 
and Sedition § 16. 


67. Exp. Milligan, 4 Wall. (U.S.) 2, 
18 L.Ed. 281; Constantin v. Smith, 57 
F.(2d) 227 [appeal dism 53 S.Ct. 190, 
28%, U.Ss 38) 7%. Tu Hid: 


In re Egan, 


81h] 3. In ere 
Bean, 8 F.Cas.No. 4,308, 5 Blatchf. 
319. 
68. Ex p. Milligan, 4 Wall. (U.S.) 
2, 1275 TSE bd: 32 8a 


Smith, 57 F. (2d) 227, 239 [appeal dism 
53 S.Ct 190) 7287 US SUS aa cee 
375]; Ex p. Lavinder, 108 S.B. 428, 
S8-WiWa. tio, 24 eAio.r. tbie. 


‘Martial law cannot arise from a 
threatened invasion. The necessity 
must be actual and present; the in- 
vasion real, such as effectually closes 
the courts and deposes the civil ad- 
ministration.’”” Ex p. Milligan, supra. 


“Martial law cannot exist where 
there is no real state of war.” Con- 
stantin v. Smith, supra. 


69. Constantin v. Smith, 57 F.(2d) 
227 [appeal dism 53 S.Ct. 190, 287 U.S. 
378, 77 L.Ed. 375]; Ex p. Lavinder, 
ee 428, 88 W.Va. 713, 24 A.L.R. 


Determination by executive that in- 
surrection exists as conclusive see In- 
surrection and Sedition § 16 text and 
notes 97,99, 1. > 


70. Ex p. Lavinder, 108 S.E. 428, 
88 W.Va. 718, 24 A.L.R. 1178. 


71. McLaughlin v. Green, 50 Miss. 
453; In re Kemp, 16 Wis. 359, 369. 


72. In re Kemp, supra. See John- 
son v. Jones, 44 Ill. 142, 155,.92 Am. 
D. 159 (where it was said: “But be- 
yond the enforcement of martial law 
on the actual field of military opera- 
tions, which is the result of an over- 
mastering necessity, and its establish- 
ment in districts which, though re- 
mote from the seat of war, are yet 
so far in sympathy with the public 
enemy as to obstruct the administra- 
tion of the laws through the civil 
tribunals, and render a resort to mili- 
tary power a necessity, as the only 
means of restraining disloyalty from 
overt acts, and preserving the author- 
ity of the government, we know of no 
ground upon which its exercise can 
be defended”). 


“Martial law is restricted to those 
places which are the theatre of war, 
and to their immediate vicinity. 
Modified by the necessities of war, it 
is obvious it cannot operate beyond 
these bounds. The precise limits of 
the jurisdiction of the military com- 
mander, in cases arising near the 
scene of strife, may be a question for 
discussion, to be determined accord- 
ing to circumstances; but over remote 
districts, and those not immediately 
connected with the operations of the 
contending armies, all courts and 


Constantin y.twriters concur in saying that martial 
oe ee ee ee a ee Se eee eee ee eee 
Yor later cases, developments and changes in the law see Annotations, same title and section number 


§§ 187-190] 


the same territory.7* So the true test of the right to 
establish martial law has been said to be, whether 
the civil authorities are able, by the ordinary legal 
process, to preserve order, punish offenders, and 
compel. obedience to the laws.’ The fact, however, 
that civil courts are sitting and civil authorities are 
functioning in part of a political subdivision does 
not prevent the establishment of martial law in an- 
other part thereof where because of riot or insurree- 
tion the civil authority is unable to preserve order 
and enforce the law;*® and the fact that for some 
purposes the civil courts are permitted by the mili- 
tary commander administering martial law to pur- 
sue their ordinary courses is not conclusive of the 
nonexistence of a state of war justifying the es- 
tablishment or continuance of martial rule.7¢ 


[§ 188] 3. Institution or Proclamation. By in- 
ternational law authority to institute or proclaim 
martial law in territory invaded by miliary forces 
is vested in-the commanding officer of the invading 
army,‘* and it has been said that no express procla- 
mation is necessary, the presence of the hostile army 
itself proclaiming its martial rule.78 The authority 
to institute or proclaim martial law within the Unit- 
ed States, however, is vested in the legislative de- 
partments of the federal’® and state®® governments, 
but may by them be delegated to executive officers.®! 


law cannot be extended.” In re Kemp, 
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88 W.Va. 713, 24 A.L.R. 1178. 


[67 C.J.] 427° 


The proclamation or existence of a state of war be- 
tween a state and citizens of a portion of its terri- 
tory engaged in insurrection or rebellion does not, 
ipso facto, or ex proprio vigore, inaugurate martial 
law in such territory.®? 

[§ 189] 4. Effect of Establishment. The estab- 
lishment of martial law does not itself oust or sus- 
pend civil authority or jurisdiction, but is rather a 
recognition that the civil authority has been suspend- 
ed or has broken down as a result of the conditions 
inducing the proclamation of martial rule.8? Its in- 
stitution or proclamation has the effect, however, of 
establishing the will of the military commander as 
the rule of authority,®* and, so far as concerns the 
preservation of order and security of life and prop- 
erty, there is no limit to his powers but the necessi- 
ties and exigency of the situation.’® 


[§ 190] 5. Administration—a. In General. The 
administration of martial law is a strietly military 
function,®® and cannot be devolved by the military 
commander upon the civil authorities of thé territory 
involved.8? The commander may, it has been said, 
kill persons who resist his orders or the execution 
thereof,*° or may arrest and detain persons whom he 
considers to stand in the way of restoring peaceful 
conditions.*® The will or power of the commander 
is not to be arbitrarily exercised,®° and it usually su- 


[b] Arrest and imprisonment of 
persona fomenting disorder.—wW here 


supra. 

73. Constantin v. Smith, 57 F.(2d) 
227, 239 [appeal dism 53 S.Ct. 190, 287 
U.S. 378, 77 L.Ed. 375]; Griffin v. Wil- 
Cox, .2b-End. 37001311; .ci1Shop.v.. Van- 
dercook, 200 N.W. 278, 228 Mich. 299: 
Rose Mfg. Co. v. Western Union Tele- 
graph Co., (Tex.Civ.App.) 251 S.W. 
35.6 

‘Martial law and civil law are mu- 
tually contradictory; they may not 
coexist . martial law cannot 
exist where there is no real state of 
war, where the ordinary tribunals are 
functioning and orderly courts are 
run.”’ Constantin v. Smith, supra. 

“Where the civil authority exists, 
the Constitution is imperative that it 
shall be paramount to the military.” 
Griffin v. Wilcox, supra. 

74. In re Kemp, 16 Wis. 359. 

75. Ex parte Jones, 77 S.E. 1029, 
71 W.Va. 567, 45 L.R.A.N.S. 1030, 
Ann.Cas.1914C 31; State v. Brown, 
77 S.E. 248, 71 W.Va. 519, 45 L.R.A.N.S. 
999, Ann.Cas.1914C 1. 

76. Marais v. The General Officer 
Commanding the Lines of Communica- 
tion, [1902] A.C. 109. 

77. Dow v. Johnson, 100 U.S. 158, 
25 L.Ed. 632. 


78. Gen. Ord. U. S. Army, No. 100 
April 24, 1863; 7 Moore Int. L. Dig. 
§ 1147. 


Military occupation as imposing on 
inhabitants duty of obedience to oc- 
cupying forces see supra § 170. 


79. Ex p. Milligan, 4 Wall. (U.S.) 
2, 18 L.Ed. 281; Despan v. Olney, 7 F. 
Cas.No. 3,822, 1 Curt. 306. 


80. Luther v. Borden, 7 How. (U. 
$.) 1, 12 L.Ed. 581. 


81. Ex p. Milligan, 4 Wall. (U.S.) 
Pat8 Wbav2st; ix p. Kerr) 164 Nic: 
816; Ex p. Moore, 64 N.C. 802;° Ex 
parte Jones, 77 S.E. 1029, 71 W.Va. 
567, 45 L.R.A.N.S. 1030, Ann.Cas.1914C 
31; State v. Brown, 77 S.E. 243, 71_W. 
Va. 519, 45 L.R.A.N.S. 999, Ann.Cas. 
1914C 1. 

82. Ex p. Lavinder, 108 S.E. 428, 


[a] Not necessary incident of war. 
—Martial law within the territory of 
a country at war with another, or with 
rebellious citizens or subjects in pos- 
session of a part of its own territory, 
is not a necessary incident or conse- 
quence of the existing state of war. 
Ex p. Lavinder, 108 S.E. 428, 88 W.Va. 
713, 24 A.L.R. 1178. 

83. State v. Brown, 77 S.B. 248, 
71 W.Va. 519, 521, 45 L.R.A.NiS. 999, 
Ann.Cas.1914C 1. 


“It [martial law] is sometimes 
spoken of as a substitute for the civil 
law. It is said also that the proc- 
lamation of martial law ousts or sus- 
pends the civil jurisdictions. These 
expressions are hardly accurate. The 
invasion or insurrection sets aside, 
suspends, and nullifies the actual op- 
eration of the constitution and laws. 
The guaranties of the constitution as 
well as the common law and statutes, 
and the functions and powers of the 
eourts and officers, become inoperative 
by virtue of the disturbance. The 
proclamation of martial law simply 
recognizes the status or condition of 
things resulting from the invasion or 
insurrection and declares it.” State 
v. Brown, supra. 


64.79 U. Sieve) Wischer:).280 UB.» 203; 
Ex parte Jones, 77 S.E. 1029, 1034, 71 
W.Va. 567, 45 L.R.A.N.S. 1030, Ann. 
Cas.1914C 31 [quot Cyc]; 8 Op. Atty.- 
Gen. p 365. i 

Martial law as essentially will of 
commander see supra § 186. 


85. Com. v. Shortall, 55 A. 952, 206 
Pa. ‘165, 98 “Am!S:R) 759, 65° LRA. 
193; Hatfield v. Graham, 81 S.E. 533, 


73 W.Va. 759, L.R.A.1915A 175, Ann. 
Cas, L9L7C UY, 

[a] Bowers in public war and 
domestic insurrection the same.— 
There is no difference between a pub- 
lic war and a domestic insurrection as 
to the powers of a military com- 
mander, where martial law has been 
established, with respect to the preser- 
vation of public order and security. 
Com. v. Shortall, 55 A. 952, 206 Pa. 165, 
98 Am.S.R. 759, 65 L.R.A. 193. 


martial law has been established in 
part of the territory of a state be- 
cause of disorders therein, the gov- 
ernor, aS commander in chief of the 
military forces of the’state, has au- 
thority to cause the arrest and im- 
prisonment, until the restoration of 
peaceful conditions, of any verson 
who he has good reason to believe is 
aiding or encouraging the disorder or 
rioting. Hatfield v. Graham, 81 SF. 
Hoos elo Wav Asn nl OD eu ducks Atl Omar it. 
Ann.Cas.1917C 1. 

[ec] Suspending circulation of 
agitating newspaper in disturbed area. 
—The governor of a state, as com- 
mander in chief of its military forces, 
has authority to supvress temporarily 
any newspaper published in the state, 
having a circulation in an area of the 
state which has been put under mar- 
tial law, and containing articles which 
he has reason to. believe. will en- 
courage a continuation of the disorder 
in such area. Hatfield v. Graham. 81 
S BE. 533; 78 W.Va. 759, LRA. 19T5A 
175, Ann:Cas.1917C 1. 


86. Ex p. Lavinder, 108 SF. 428, 
430, 88 W.Va. 713, 24 A.L.R. 1178. 


“It is as truly military in its ad- 
ministration as in its origin, nature, 
and institution or proclamation.” Ex 
p. Lavinder, supra. 

87. Ex p. Lavinder, supra. 

88. Moyer v. Peabody, 29 S.Ct. 235, 
212) USNS 53) TWA 4l0* We Sie 
Fischer, 280 F. 208. 


89. Moyer v. Peabody, 29 S.Ct. 235, 
2112 WUKSSATS A Soiekuids 4103. 9U. (Saeeve 
Fischer, 280 F. 208. 


Arrest of person engaged in insur- 
rection. see Insurrection and Sedition 
§ 16 text and note 3 

Trial and punishment of offenders 
See infra § 192. 

90. Despan v. Olney, 7 F.Cas.No. 
3,822, 1 Curt. 306; Ex parte Jones, 77 
S.E. 1029, 1034, 71 W.Va. 567, 45 L.R. 
A.N.S. 1080, Ann.Cas.1914C 31 [quot 
Cyc]. 

Abuse of authority see infra § 191. 


428 [67 C.J.] 


percedes the local law only so far as necessary for 
the preservation of order,®! and, in case of invasion, 
of the supremacy of the conqueror.®2 Within the 
United States, martial rule must be administered 
and exercised in accordance with the constitution.®? 


[§ 191] b. Abuse of Authority. An abuse of 
power under the guise of martial law renders the 
officer or his subordinate responsible therefor lia- 
ble in a civil action to the person injured,®* and if 
the act constitutes a violation of the criminal law he 
is liable also to criminal prosecution.®® 


[§ 192] 6. Trial and Punishment of Offenders. 
Where martial law has been established, the military 
power extends to the trial and punishment of offend- 
ers against orders and regulations made by the com- 
manding officer,®® and he may institute tribunals dur- 
ing the emergency to deal with such offenders,®* or 
may, but is not required to, avail himself of the civil 
courts, or detain offenders until they can be delivered 
to civil authorities, for trial.°’ 


[§ 193] 7. Duration and Termination. The dura- 
tion of martial law is determined by the necessity 


91. Dow v. Johnson, 100 U.S. 158, 
25 L.Ed. 632; Coleman v. Tennessee, 98. 
97 U.S. 509, 24 L.Ed. 1118; Johnson v. 
Jones, 44 Ill. 142, 92 Am.D. 159; Com. 
v. Shortall, 55 A. 952, 206 Pa. 165, 98 
Am.S.R. 759, 65 LL Rvs. 193; Ex parte 
Jones, 
567, 45 L.R.A.N.S. 1030, Ann.Cas.1914C 


5 Blatchf. 319; 
Tll. 142, 92 Am.D. 


MOMS) a lal ae 


WAR 


eral see infra § 194. 
U. S. v. Fischer, 280 F. 208. 

89. In re Egan, 8 F.Cas.No. 4,303, 
Johnson v. Jones, 44 
15/9) 


, v. Western Union 
(iaSsb LOZ9R T0834, 002 Wii. (Tex.Civ.App.) 251 S.W. 337; 


1029, 1034, 71 W.Va. 


rey 
a 


[§§ 190-194 


which led to its establishment,®® and it therefore 
ceases as soon as the civil authorities are able to re- 
sume the unobstructed exercise of their ordinary 
functions. 


[§ 194] E. Military Commissions.? Military com- 
missions are courts organized under the itera enen 
law of war for the trial of offenses committed dur- 
ing a state of war by persons not in the land or na-_ 
val forces,* and are to be distinguished from courts 
martial, which try milifary persons for offenses 
against military law.4 The jurisdiction of military 
commissions does not extend beyond enemy territory 
occupied by an invading army, and domestic terri- 
tory in which martial law has properly been estab- 
lished,® and their authority ceases with the end of 
the state of war.® Offenses committed during a brief 
interval between two periods of martial rule have 
been held cognizable by a military commission, at 
least where connected with, and in furtherance of, 
the conditions on account of which the martial rule 
was established.7 Such commissions have no juris- 
diction of civil cases.® 


commission is a military court, its 
jurisdiction is not confined to milita- 
ry persons, but extends also to citi- 
zens). ; 

[a] History of military commis- 
sions in United States see Davis Mili- 
tary L. of the United States p 307 et 
seq. 


Rose Mfg. Co. 
Telegraph Co, 
; Ex parte 


31 [quot Cyc]. 
92. Ex parte Jones, 77 S.H. 1029, 
1034, 71 W.Va. 567, 45 L.R.A.N.S. 1030, 


Ann.Cas.1914CG 31 [quot Cyc]; 8 Op. 
Atty.-Gen. p 365. 
$8. Corbin v. Marsh, 2 Duv. (Ky.) 


193. 


94 Luther v. Borden, 7 How. (U. 
S.) 1, 12 L.Ed. 581; Milligan v. Hovey, 


17 F.Cas.No. 9,605, 3 Biss. 13; Corbin 
‘We Marsh, 2, Duv; “kKy.).193>. Com: Vv. 
Shortall, 55 A. 952, 206 Pa. 165, 98 


Am.S.R. 759, 65 L.R.A. 193. 

_ Liabilities of persons in military 
or naval service to civilians in gen- 
eral see Army and Navy §§ 218-223. 


95. Com. v. Palmer, 2 Bush (Ky.) 
570; Com. v. Shortall, 55:A. 952, 206 
Pa. £65, 98" Ame Sie 759, ‘6d RAT 
933 


Liability of persons in military or 
naval service to criminal prorecnttes 
in general see Army and Navy § 225. 


96. U. S. v. Fischer, 280 F. 208. 


S7.5.0; 8: .v. Fischer; -280.Hy 208. 
State v. Brown, 77 S.E.. 243, 71 W.Va. 
519 eto lu ASN.5... 999,, “Amn Cas: 
1914€ 1. 


[a] Military commissions.—(1) 
The authorized application of martial 
law to a territory in a state of war 
includes the power to appoint a mili- 
tary commission for the punishment 
of' offenses within such _ territory. 
State v. Brown, 77 S.l. 243, 71 W.Va. 
519, 45 L.R.A.N.S. 999, Ann.Cas.1914C 
1. (2) Military commissions in gen- 


567, 45 L.R.A.N.S. 1030, Ann.Cas1914C 
SS hauo0 te, 'Gy.cd: 

1. Davis Treatise on Military L. 
of United States pp 1, 5; Magoon The 
Law of Civili Government under Mili- 
tary Occupation p 13; Ex p. Milligan, 
AWWalleeCUss: ateg L207 28 sl Gwe Zsa; 
Mclaughlin v. Green, 50 Miss. 4538; 
Rose Mfg. Co. v. Western Union Tel- 


egraph. Co., (Tex.Civ.App.) 251 S.W. 
Sols. 8x parte Jones; 7 Swi 1029" 
1034, 71 W.Va. 567, 45 L.R.A.N.S. 


1030, Ann.Cas.1914C 31 [quot Cyc]. 


“As necessity creates the rule, so 
itlimits(|, 1s (duration: for, 7 if this 
government is continued after the 
courts are reinstated, it is a gross 
usurpation of power. Martial rule 


can never exist where the courts are 


open, and in the proper and unob- 
structed exercise of their jurisdic- 
tion.”’” Ex p. Milligan, supra. 

2. Military courts to enforce civil 
laws in time of insurrection see In- 
surrection and Sedition § 16 text and 
note 9. 

Review of proceedings by supreme 
court of United States see Federal 
Courts § 275. 


3. Davis Military L. of United 
States p 307; 2 Winthrop Military: L. 
pp 18-47, 57=94; 7 Moore Int. L. Dig. 
§ 1147; Bx p- Vallandingham, 1 Wall. 
(U.S.) 243, 17 L.Ed. 589; Ex p. Ortiz, 
100 F. 955. Compare Bx parte Jones, 
77 S.H. 1029,.71 W.Va. 567, 45 L.R.A, 
N.S. 10380, Ann.Cas.1914C 31 (where 
it was said that, although a military 


Authority of commander to insti- 
tute tribunals for trial of offenders 
against martial law see supra § 192. 


4 Courts martial see Army and 
Navy §§ 135-214; Militia §§ 83-112. 


5. Ex p. Milligan, 4 Wall. (U.S.) 
2, 18 L.Ed. 281; Milligan v. Hovey, 
IM BUCas.NO. 9,605. (3h Biss. 3s sgeete 
see Ex parte Vallandigham, 23 F.Cas. 
No. 16,816 (holding that, in time of 
civil war, when the country is in im- 
minent peril, citizens not in the mili- 
tary or naval forces may be arrested 
by the commander of a military de- 
partment, as agent and representa- 
tive of the president and commander 
in chief, for acts of disloyalty which 
impede or endanger the military op- 
erations of the government, and be 
tried by a military commission, in 
view of the military necessity and 
publie peril, even though martial law 
has not been proclaimed or establish- 
ed in the locality). 


Martial law in general see supra §8§ 
186-193. ee 


6. Ex p. Ortiz, 100 F. 955, 

7. State v. Brown, 77 S.E. 
W.Va. 519, 
Cas. 1914C 1 


8. Vance iv. U.2S418 0% CtUiGhm a2. 
Walsh v. Porter, 12 Heisk. (Tenn.) 
401; Draper v. Hale, 10 Heisk. (Tenn.) 
152 note; Walt v. Thomasson, 10 
Heisk. (Tenn. ) 151 [overr Hefferm 
v. Porter, 6 Coldw. (Tenn.) 391, 98 
Am.D. 4591]; State v. Stillman, 7 
Coldw. (Tenn.) 341. 


243, 71 
45 L.R.A.N.S..999, Ann. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- §§ 195-197] 


WAR 
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; f XX. TERMINATION OF WAR® 


[By. Eustacr W. Tomurnson | 


[§ 195] A. InGeneral. War, in the legal sense,!° 
continues until, and terminates at the time of, some 
formal proclamation of peace by an authority com- 
petent to proclaim it.1! It is the province of the po- 
litical department, and not of the judicial depart- 
ment, of government to determine when war is at an 
end,’? and a legislative act designating a particular 
day as that upon which a war closed should be ac- 
cepted by the courts.t? In the United States, the 
power to reéstablish peace, like that to declare war,'+ 
rests exclusively with congress,!® and the president 
has no such authority except as has been given him 
by congress.?°% 


Termination of World War.'7 The World War 
was terminated, as between the United States and 
both Germany!® and Austria-Hungary,'® by the 
joint resolution of congress of July 2, 1921.29 As 
between Great Britain and Germany the war ended 
on Jan. 10, 1920.°+ 


Termination of Civil War. The Civil War of 
1861-1866 did not close at the same time in all of 
the states.22 The presidential proclamations de- 
claring the war terminated, one issued April 2, 1866, 


9. Armistice see supra § 97. 
Termination of war as: 


Affecting enemy property and powers 


P App. 168]. 
of enemy property custodian see Ay ] 


9 Am.R. 639; Industrial Commission 
of Ohio v. Rotar, 179 N.B. 
Ohio St. 418 [aff 178 N.E. 208, 40 Ohio 
Compare U. S. v. Hicks, 


embracing the states of Virginia, North Carolina, 
South Carolina, Georgia, Florida, Mississippi, Ten- 
nessee, Alabama, Louisiana, and Arkansas,?? and the 
other issued Aug. 20, 1866, embracing the state of 
Texas,”* are to be taken as fixing the dates when the 
war terminated in the states mentioned therein re- 
spectively.?° 


[§ 196] B. Particular Acts or Circumstances—1. 
Conquest.2® Where one of the belligerents or par- 
ties to a war submits for a considerable time to the 
other, it is usually regarded as a conquest, and the 
state of war may be considered at an end;”" but this 
has been said not to be the normal course. 


[§ 197] 2. Cessation of Hostilities. War may 
come to an end by the simple cessation of hostili- 
ties,?® although this has been said to be not the nor- 
mal course;°° but the mere cessation of actual hos- 
tilities does not terminate the war in the legal sense, 
until followed by formal proclamation or declara- 
tion of peace.*? 


An armistice*? is not a termination of war, and 


Defined as used in international law 
see Conquest 12 C.J. p 510 text and 
notes 27, 28. © 


Effect of on allegiance of citizens see 


135, 124 


supra § 108. 
Effecting repeal of statute prohibit- 
ing trading with enemy see supra 
§ 49 text and note 24. 
Terminating effectiveness of wartime 
regulations see supra § 58. 


10. War in legal sense generally 
see supra § 1. 

11. Hamilton v. Kentucky Distil- 
leries & Warehouse Co., 40 S.Ct. 106, 
Poi rs. 146) 64° 4d.” 194; The Pro- 
tector, 12 Wall. (U.S.) 700, 20 L.Ed. 
463; U. S. v. Oglesby Grocery Co., 
264 F. 691 [rev on other grounds 41 
S.Ct 306, 255 U.S. 108, 65 L Wd. 535]; 
Ex parte Givins, 262 F. 702; Knee- 
Jand-Bigelow Co. v. Michigan Cent. 
R. Co., 174 N.W. 605, 207 Mich. 546; 
U. S. v. Tubig, 3 Philippine 244. 


12. The Protector, 12 Wall. (U.S.) 
700, 20°L.md.” 463; 0. S. v."Oglesby. 
Grocery Co., 264 F. 691 [rev on other 
grounds 41 S.Ct. 306, 255 U.S. 108, 65 
L.Ed. 535]; Palmer v. Pokorny, 186 
N.W. 505, 217 Mich. 284; Kneeland- 
Bigelow Co. v. Michigan Cent. R. Co., 
174 N.W. 605, 207 Mich. 546; Conley 
v. Supervisors of Calhoun County, 
2 W.Va. 416. See In re Miller, 281 F. 
764, 775 [appeal dism 43 S.Ct. 519, 262 
U.S. 760, 67 L.Ed. 1220] (where the 
court said: “So long as the United 
States was officially at war, the 
courts cannot say that it was in real- 
ity at peace’). 


13. U.S. v. Anderson, 9 Wall. (U. 
S.) 56, 19 L.Ed. 615; Grossmayer’s 
Case, 4 Ct.Cl. 1. See Rattray v. Hold- 
en, 36 T.L.R. 798 (applying the rule). 


14. Power to declare war as be- 
longing to congress see supra § 3. 


15. Perkins v. Rogers, 35 Ind. 124, 
9 Am.R. 639; Industrial Commission 
of Ohfo v. Rotar, 179 N.E. 135, 124 
Ohio St. 418 [aff 178 N.E. 208, 40 Ohio 
App. 168]. But see U.S. v. Hicks, 256 
F. 707 (questioning the rule stated in 
the text). 

16. Perkins v. Rogers, 35 Ind. 124, 


256 F. 707 (holding that a statement 
made to congress by the president, 
under the authority given him by 
Const. art 2 § 3 to “give to the Con- 
gress information of the state of the 
union,” as to the terimination of a 
war is to be taken as correct and au- 
thoritative); U. S. v. Switzer, 6 Alas- 
ka 223 (to same effect). 


17. Armistice as terminating war 
in general see infra § 197. 


18. Zimmerman v. Hicks, 7 F.(2d) 
443 [rev 2 F.(2d) 623, 629, appeal 
dism 47 S.Ct. 449, 273 U.S. 780, 71 L. 
Eid. 889, and aff 47 S.Ct.625, 274 U.S. 
523, 71 L.Ed. 1034]; In re Miller, 281 
F. 764 [appeal dism 43 S.@t. 519, 262 
DES. COO OT eeWdes L220 st Stateue yr, 
Dixon, 213 P. 227, 66 Mont. 276; Clem- 
ens v. Perry, (Tex.Commn.App.) 51 
S.W.(2d) 267 [rev (Civ.App.) 29 S.W. 
(2d) 529]. 


19. Industrial Commission of Ohio 
v. Kotar, 179 N.B. 135, 124 Ohio St. 
418 [aff 178 N.E. 208, 40 Ohio App. 
16%]. But see First Nat. Bank of 
Pittsburgh v. Anglo-Oesterreichische 
Bank, 87 F.(2d) 564 (where it was 
said that the joint resolution of July 
2, 1921, did not terminate the war, 
because bilateral action by the bel- 
ligerents is required to restore peace, 
and such resolution was unilateral 
only and not binding upon Austria). 


20. 42 U. S. St. at L. p 105 ¢ 40. : 
21. Kozias v. Tyser, [1920] 2 K.B. 
69; Rattray v. Holden, 36 T.L.R. 798. 


22. The Protector, 12 Wall. (U.S.) 
700, 20 L.Ed. 463. 


23. 14 U. S. St. at L. p 811. 
24. 1450, Si St. at “Lip 814. 
25. The Protector, 12 Wall. (U.S.) 


700, 20 L.Ed. 463; Carver v. U. S., 16 
Ct.Cl. 361 [aff 4 S.Ct. 561, 111 US. 
609, 28 L.Ed. 540, 19 Ct.Cl. 714]. 


26. Conquest: 


As mode of acquiring dgmain see In- 
ternational Law § 33. 


Citizens § 13. 

27. 2 Halleck Int. L. (4th ed) p 491: 
Lawrence Pub. Int. L. (7th ed) p 53; 
The" Protector, 12 Walle (GUes:) e1c005 
20 L.Ed. 463; Commercial Cable Co. 
v. Burleson, 255 F. 99 [rev on other 
grounds 39 S.Ct. 512, 250 U.S. 360, 63 
TE. Has )1030]); VCarvery v. VULE See fe Ge 
Cl. 361, 383 [aff 4 S.Ct. 561, 111 U.S. 
609, 28 L.Ed. 540, 19 Ct.Cl. 714]. 


28. Commercial Cable Co. We 
Burleson, 255 F. 99 [rev on other 
grounds 39 S.Ct. 512, 250 U.S. 360, 63 
L.Ed. 1030]. 


29. Commercial 
Burleson, -255 F. 
grounds 39 S.Ct. 
63 L.Ed. 1030]; 
53 Ala. 549. 

[a] As to citizens of one of the 
belligerents in their relations with 
each other war terminates and peace 
is restored when hostilities cease, 
notwithstanding where such relations, 
are not involved, or for other pur- 
poses, war may be deemed as con- 
tinuing until peace has been pro- 
noe Nelson v. Manning, 53 Ala. 
oO . 

[b] Wars which terminated by 
cessation of hostilities include the 
following: Sweden-Poland, 1716; 
France-Spain, 1720; Texas-Mexico, 
1836; Spanish wars with American 
colonies in early nineteenth century. 


30. Commercial Cable Co. v. 
Burleson, 255 F. 99 [rev on other 
grounds 39 S.Ct. 512, ,250 U.S. 360, 63 
L.Ed. 1030]. 


31. Kneeland-Bigelow Co. v. Mich- 
igan Cent. R. Co., 174 N.W. 605, 207 
Mich. 546; U. S. v. Tubig, 3 Philip- 
pine 244. 

War as continuing until proclama~- . 
tion of peace see supra § 195. 

32. Armistice: 

Defined see Armistice 5 C.J. p 286. 


As recognized by laws of war see su- 
pra § 97, 


Cable Co. v. 
99 [rev on other 
512, 250 U.S. 360, 
Nelson v. Manning, 
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does not operate to terminate it,** but effects merely 
a suspension of hostilities, the state of war contin- 


uing.®4 


[§ 198] 3. Treaty of Peace.*® 


to the termination of war.°° 


33. Hamilton v. Kentucky Distil- 
leries & Warehouse Co., 40 S.Ct. 106, 
251 U.S. 146, 64 L.Ed. 194; Kahn v. 
Anderson, 41 S.Ct. 224, 255 U.S. 1, 65 
I.Ed. 469; U. S. v. Stein, 48, F.(2d) 
626; In re Miller, 281 F. 764 [appeal 
dism 43 S.Ct. 519, 262 U.S. 760, 67 LL. 
nd 220 ]siSichofsky va Ul S:,.'277 1K. 
762 faff 273 F. 694]; Vincenti v. U. 
Sica etl 4) Lecert den 4iS:Ct.7538, 
256 U.S. 700, 65 L.Ed. 1178, and 42 
S.Ct. 47, 257 U.S. 634, 66 L.Ed. 408]; 
Weisman v. U. S., 271 F. 944; U.S. 
Vv. Russel, 265 EF!) 414: U.S. vy. Ogles- 
by Grocery Co., 264 F. 691 [rev on 
other grounds 41 S.Ct. 306, 255 U.S. 
108, 65 L.Ed. 535]; U.-S. v. Steene, 
263 F. 130 [rev on confession of er- 
ror 41 S.Ct. 446, 255 U.S. 580, 65 L.Ed. 
796]; Southwestern Telegraph & Tel- 
ephone Co. v. City of Houston, 256 F. 
690; Commercial Cable Co. vy. Burle- 
son, 255 F. 99 [rev on other grounds 
BOL Ss Ot. LO Le 20 WU S. 1386.0;6263 4 herd. 
1030]; Afric v. Alaska Gold Mining 
Go.,. 6 Alaska 1540; State wi Dixon, 
213 P. 227, 66 Mont. 276; Sunderland 
Athletic Association v. Toronto Gen- 
eral Trusts Corporation, 16 Ont.W.N. 
293. See U. S. v. Bernstein, 267 F. 295 
(holding that a statute passed on 
Oct. 22, 1919, was properly treated as 
a war measure, although actual com- 
bat had theretofore ceased under the 
armistice of Nov. 11, 1918); .U. S. v. 
Armstrong, 265 F. 683 (holding that 
the state of war existed at least un- 
til Oct. 22, 1919, in view of the pas- 
Sage on that day of an act reciting 
“That by reason of the existence of 
a state of war” certain measures 
were essential); U. S. v. Meyers, 265 
F. 329 (holding that a statute prohib- 
iting certain acts “during the present 
war,’ as amended by a statute pro- 
hibiting similar acts “during the 
present emergency,” was still in ef- 
fect on Sept. 7, 1919, and was not ter- 
minated on Nov. 11, 1918, by the arm- 
istice effective that day); U. S. v. 
Swedlow, 264 F. 1016 (holding that the 
Lever Act of Aug. 10, 1917, passed as 
a war measure and valid only be- 
cause it was an exercise of the war 
power, had not ceased to be valid in 
June, 1920, notwithstanding prior ter- 
mination of actual hostilities). 


34. Commercial Cable (Oko, v. 
Burleson, 255 F. 99; 105 [rev on other 
grounds 39 S.Ct. 512, 250 U.S. 360, 63 
L.Ed. 1030]; Afric v. Alaska Gold 
Mining Co., 6 Alaska 540; State vy. 
Dixon, 213 P. 227, 66 Mont. 276. 


“Armistices and truces, in the wid- 
er sense of the term, are all agree- 
ments between belligerent forces for 
a temporary cessation of hostilities. 
They are in no wise to be compared 
with peace, and ought not to be called 
temporary peace, because tke condi- 
tion of war remains between the bel- 
ligerents themselves, and between the 
belligerents and neutrals on all points 
beyond the mere cessation of hostili- 


A usual method of 
terminating war is by treaty of peace between the 
belligerents,*® which, in recent years, has frequently 
been preceded by a preliminary agreement or proto- 
eol;** and it has been said that it is a general rule of 
international law that peace is not coneluded until 
a treaty of peace is made and becomes finally binding 
upon the belligerents,** although there is authority 
for the contrary view that a treaty is not essential 
Such a treaty is not 


WAR 


changed.*° 


ties.”’ 2 Oppenheim Int. L., War § 231 
[quot Commercial Cable Co. v. Burle- 
son, supra]. 


35. As terminating military gov- 
ernment see supra § 182. 


Treaties generally see Treaties ,63 
C.J. p 824. 


36. Zeliznik v. Lytle Coal Co., 82 
Pa.Super. 489; Foushee v. Blackwell, 
1 Rob. (40 Va.) 488. See Nephews v. 
U. S., 48 Ct.Cl. 430 (holding that a 
state of war with Spain did not cease 
until the ratification of the treaty in 
April, 1899; 30 U.S. St. at L. p 1754). 


[a] “A treaty of peace usually 
covers, (1) the cessation of hostili- 
ties, (2) the subjects which have led 
to war, (8) agreements for immuni- 
ty for acts done during the war with- 
out sufficient authority or in excess 
of authority. Such acts might other- 
wise become bases for civil or crim- 
inal process. Acts not consequent 
upon the existence of war, but such 
as are actionable under the ordinary 
laws of the state, as for violation of 
private contract, ordinary debts, etc., 
are not included unless there is a di- 
rect stipulation to that effeet. This 
immunity is commonly called amnes- 
ty. (4) provision for the release of 
the prisoners of war is often includ- 
ed. (5) The renewal of former trea- 
ties is provided for in many peace 
agreements. (6) Special provision 
may be made for cession of territory, 
indemnity, boundaries, or other con- 
tingent points.’”’ Wilson & Tucker 
Int. L. (5th ed) p 283. 


[b] Under peace treaty of 1783 
with Great Britain payments of debts 
due British subjects, made during the 
Revolutionary War, into the treas- 
ury of the state, and pursuant to 
statute, were ineffectual. Clerke v. 
Harwood, 8 Dall. (U.S.) 342, 1 L.Ed. 
628: Ware v. Hylton, 3 Dall. (U.S.) 
199, 1 L.Ed. 568. Contra Dulany v. 
Wells, 3 Harr.&M. (Md.) 20. 


[ec] Treaty of Paris of Dec. 10, 
1898 (1) (30 U. S. St. at L. p 1754), 
between the United States and Spain, 
authorized and required the return of 
Spanish soldiers and other persons 
by the United States to Spain. Ce- 
ballos v. U. S., 42 Ct.Cl. 318 [rev on 
other grounds 29 S.Ct. 583, 214 U.S. 
47, 58 L.Ed. 904]. (2) All claims of 
indemnity, national and individual, 
were mutually relinquished by the 


ewe Nephews v. U. S., 43 Ct.Cl. 
37. U. S. For. Rel. (1898) p 828; 


Takahashi Russo-Japanese War p 
219; Hall Int. L. (5th ed) p 558; 
Ribas 6 Hijo v. U. S., 1 Porto Rico 
Fed. 71 [aff 24 S.Ct. 727,,194 U.S. 315, 
48 L.Ed. 994]. Compare The Speed- 
well, 2 Dall. (U.S.) 40, 1 L.Bd. 280 
(holding that a vessel captured after 
the preliminary articles of peace 
could not be condemned as prize). 


[§§ 197-200 


effective to terminate war unless and until it is duly 
ratified, and ratifications are duly deposited or ex- 
Unless the treaty otherwise provides, 
the doctrine of uti possidetis*! usually prevails.*? 
An armistice is not a treaty of peace, and does not 
operate as such to terminate the war.** 


[§ 199] C. Operation and Effect—l. In General. 
When war is terminated, and peace is restored be- 
tween the belligerents, rights and remedies suspend- 
ed by the existence of the war are revived and again 
become operative,** and the citizens or subjects of 
the respeetive belligerents cease to be enemies.*® 


[§ 200] 2. As Absolving Offenses by Enemies.*® 


[a] Protocol works a mere truce 
(1) and does not terminate the war. 
Ribas é Hijo v. U. §., 1 Porto Rico 
Fed. 71 [aff 24 S.Ct. 727, 194 U.S. 315, 
48 L.Ed. 994]. (2) Truce and armis- 
tice generally see supra § 97. 

38. First Nat. Bank of Pittsburgh 
v. Anglo-Oesterreichische Bank, 37 F. 
(2d) 564; Kotzias v. Tyser, [1920] 2 
K.B.n69: 

so. U. S. v. Hicks, 256 EF. 707. 


Other modes of terminating war 
see supra §§ 196, 197. : 


40. C. A. Weed & Co. v. Lockwood, 
266 F. 785 [rev on other grounds 41 
S.Ct. 305, 255 U.S. 104, 65 L.bd- 532, 
and sub nom. Sulzbach Clothing Co. 
v. Lockwood, 41 S.Ct. 448, 255 U.S. 
581, 65 L.Ed. 796]; Arnold v. Ellison, 
96 Pa.Super. 118; Kotzias v. Tyser, 
[1920] 2 K.B. 69; Lloyd v. Bowring, 
36, 0..R; 39% 


Treaties as inchoate until ratified 
in general see Treaties § 6. 


41. “Uti possidetis” see Ut or Uti 
66,C-J- pus i noleeba: ens 


42. Alvarez y Sanches v. U. S., 42 
Ct.Cl. 458 [aff 30 S.Ct. 361, 216 U.S. 
167, 54 L.Ed. 432]. 


[a] The peace treaty of 1783 with 
Great Britain (1) stipulated against 
further confiscation of the property 
of British subjects (Gordon y. Holi- 
day, 10 F.Cas.No. 5,610, 1 Wash. 285; 
Jones v. Walker, 13 F.Cas.No. 7,507, 
2 Paine 688; Whitaker’s Adm’r v. 
English, 1 S.C.L. 15), (2) but did not 
invalidate confiscations theretofore 
made (McGregor v. Comstock, 16 
Barb. :(N.jY:)! 427) [aff 17 Nos) e2ne 
Orser v. Hoag, 3 Hill (N.Y.) 79; Ash 
v. Ashton, 3 Watts & S. (Pa.) 510; 
Dietrick v. Mateer, 10 Sere.&R. (Pa.) 


eave Com. v. Bristow, 6 Call (10 Va.) 
60). 
43. Sunderland Athletic Associa- 


tion vy. Toronto General Trusts Cor- 
poration, 16 Ont.W.N. 293. 
Armistice: 
Defined see Armistice § C.J. p 286. 
As recognized by laws of war see su- 
pra § —— 
44. Arnold v. Ellison, 96 Pa.Su- 


per. 118; Zeliznik v. Lytle Coal Co., 
82 Pa.Super. 489. 


War as suspending: 
Contract rights see supra §§ 41-43. 
Tupercgunee with enemy see supra §§ 
Judicial actions and remedies against 
enemy citizens or subjects see su- 
pra §§ 50-54. , 
45. Clemens v. Perry 
Commn.App.) 51 S8.W.(2a) 
(Civ.App.) 29 S.W.(2d) 529]. 
Enemy citizens or subjects in gen- 
eral see supra §§ 37, 38. 


46. Amnesty see infra § 201. 


, (Tex. 
267 [rev 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 200-201] ; 


The termination of war and restoration of peace 
absolve all offenses committed by public enemies in 
time of war, at least where the acts committed are 
sanctioned by the laws of war,‘? except so far as 
such acts, when committed in connection with rebel- 
hon, may constitute treason.*§ 


[$ 201] D. Amnesty.*® The term “amnesty, 
which in its more general application has been de- 
fined elsewhere in this work,°® refers, in the law of 


” 


*“WARABI. Ferns that grow wild in the moun- 
tains of Japan; they are used here as a vegetable, 
being. cooked, served, and eaten in a manner similar 
to spinach.? 

WARD. [§ 1] A. As Person. The person over 
whom or over whose property a guardian is ap- 
pointed;? an infant placed by authority of law un- 
der the care of a guardian.? 

Phrases: “Ward of the court,’* and 
the government.’ 

[§.2] B. As Political Division. A local geograph- 
ical subdivision of a city® for purposes of police, 
sanitary regulations, prevention of fires, elections, 
ete.’ 


Phrases: 


“ward of 


“Justice of the peace ward,”® “police 


47. In re Martin, 45 Barb. (N.Y.) 5. 
142, 31 How.Pr. 228. 6. 


48. In re Martin, supra. Wis. 515, 518 
Treason generally see Treason 63 [a] 


WAR—WARE 


See Indians §§ 33-36. 
State v. Gora, 218 N7W. 


Similar definition.—‘‘The term 
now indicates a subdivision of a city.” 


[67 C.J.] 431 


war, to a general obliteration or pardon of offenses 
eonnected with war.®1 Amnesty may be provided for 
in a treaty of peace,®? or may be proclaimed by a 
government as an act of grace.°® It operates to re- 
lieve from further penalty the persons to whom it is 
eranted,°* but not to grant redress for penalties al- 
ready suffered,®® and does not restore property pre- 
viously condemned.°® 


jury ward,”® and “school ward.”’1° The term, in this 
sense, 1s sometimes used adjectively, as in the phrase 
“ward school.’”’+ 


WARDEN.*?. .A keeper; a watchman; an officer 
who keeps or guards.?® 
914 


Phrase: “The warden of the penitentiary. 


WARDROBE. A room or apartment where 
clothes are kept, or wearing apparel is stored; a 
portable closet for hanging up clothes; wearing ap- 
parel in general; articles of dress or decoration.t® 


WARE or WARES. [§ 1] A. The Singular. A 
very broad and comprehensive word'® meaning an 
article of merchandise.*? 


[§ 2] B. The Plural.t® Commodities;?® goods;?° 
Health see Health §§ 15-28. 


Of religious corporation see Munici- 
pal Corporations § 2395 note 70 
[a]; Religious Societies §§ 44-51. 


Port see Municipal Corporations § 


837, 195 


C.J. p 813. 


49. Termination of war as absolv- 
ing offenses by enemies see supra § 
200. 


50. See Amnesty 2 C.J. p—-1327; 
Pardons § 2. 


51. State v. Blalock, 61 N.C. 242, 
247. 


52. Hall Int. L. (6th ed) p 558. 
Termination of war by treaty of 


peace see supra § 198. 


53. Lapeyre v. U. S., 17 Wall. 
S.) 191, 21 L.Ed. 606, 8 Ct.Cl. 165. 


54. U. S. v. Dunnington, 13 S.Ct. 
TO, IAG WS. S38, 36 Wd. 996528 (Cr: 
Ci 547, 

55. Jenkins v. Collard, 
868, 145 U.S. 546, 36 L.Ed. 812. 


(U. 


5G. Semmes, v7 -U- S52 92 Doe 2, 
23 L.Ed. 193; Gay’s Gold, 13 Wall. 
GUES))) 358,20 Wad 6.06% LUeS- ave One 


Thousand Five Hundred Bales of Cot- 
ton, 27 HiCas No. 15,958 [rem 27, i. 
Cas.No. 15.957]; Knote v. U. S., 10 Ct. 
Cl. 397 [aff 95 U.S. 149, 24 L.Ed. 442, 
oo Ot CA iolats 

1. NipponiiCo, v. U.9S:, 
548. 

[a] Characteristics of plant.— 
“These ferns grow to a height of 10 
or. 12 inches, They are gathered, 
dried in the sun, and in that condition 
imported.” Nippon Co. v. U. S.. 12 
Cust.A. 548. : 

2. Black TD: 

3: | Black Lic D-: 

“Pupil” as ward in Roman law see 
Modern Civil Law § 74 text and note 
19; Pupil 51 GJ. p _92. 


Ward generally see Guardian and 
Ward 28 C.J. p 1047 et seq. 


4, Ex parte Schneider, 
294 S.W. 736, 739. 


Leen EEE 


12 Cust.A. 


(Mo. App.) 


12 S.Ct. } 


Bouvier L. D. [quot Daigle v. Opelou- 
sas, G. & N. E. Ry. Co., 50 So. 846, 848, 
124 La. 1047]. 

{[b] Not applicable to jurisdiction 
of court.—‘‘The term ward as applied 
to territorial jurisdiction of a court, 
is a misnomer.” Daigle v. Opelousas, 
G. & N. E. Ry. Co., 50 So. 846, 848, 
124 La. 1047. 


{c] “Precinct” distinguished.—Re- 
gard v. Police Jury of Avoyelles, 42 
So. 488, 117 Lia, 952: 

“Precinct” 49 C.J. p 1319. 

7. Black L. D. [quot Daigle v. 
Opelousas, etc., R. Co., 50 So. 846, 848, 
124 La. 1047, 1050). 


[a] In connection with schools the 
term designates a fractional part of 
a school district. Corley v. Montgom- 
ery, (Mo.App.) 46 S.W.(2d) 283, 288. 


8. Daigle v. Opelousas, G. & N. E. 
Ry. Co., 50 So. 846, 848, 124 La. 1047. 


9. Daigle.v. Opelousas, G. & N. E. 


Ry. Co., supra. 

10. Corley v. Montgomery, (Mo. 
App.) 46 S.W.(2d) 2838, 288. 

1l. Corley v. Montgomery, (Mo. 


App.) 46 S.W.(2d) 283, 288. 


[a] “School district” distinguish- 
ed see Corley v. Montgomery, (Mo. 
App.) 46 S.W.(2d) 2838, 288. 


“School district” see Schools and 

School Districts §§ 11-14. 

12. Warden: 

Borough see Municipal Corporations 
§§ 1287 text and note 6, 2792 note 
89 [a]. 

Fire see Municipal Corporations § 
1453. 

Fish see Fish § 55. 

Game see Game § 19. 


521 note 84 [b]. 


Prison see Prisons §§ 11-32; 
§ 94 text and note 45. 


Reformatory see Reformatories § 7. 


Town see Municipal Corporations § 
744 text and note 34. 
“Churchwardens” see 11 C.J. p 764. 
13. Webster New Int. D. 

_ [a] Superintendent of prison.—‘It 

is common parlance in this state to 

refer to the superintendent [of the 
penitentiary] as ‘warden,’ - €X- 
cept in official dealings, he is seldom 
otherwise designated.’’ Woo Dak San 
v. State, 7 P.(2d) 940, 942, 36 N.M. 53. 


14. Dunaway v. Gore, 138 S.E. 213, 
216, 164 Ga. 219; Howell v. State, 138 
S.E. 206, 211, 164 Ga. 204. 


15. Traylor’s Estate, Coffey Prob. 
(Cal.) 284, 288. 


“Wearing apparel’ post. 


hoa Rossman y. Hedden, 87 F. 99, 


[a] Old English word familiar now 
in the combinations of “hardware,” 
“tinware,”’ and the like. Rossman y. 
Hedden, 37°F. 99, 102. 


States 


1%, Webster > DY [quot “Comme: 
Kellers 9) Pa.Co. 253, 254i) 
18. Seller of wares see Hawkers 


and Peddlers, § 1 note 1 [al]. 


19. Phillips New World of Words 
[quot Passaic Mfg. Co. v. Hoffman, 3 
Daly (N.Y.) 495, 512]; Webster D. 
[quot Rossman v. Hedden, 37 F.. 99, 
102; Com. v. Keller, 9 Pa. Co. 258, 254]. 


“Commodity” see 12 C.J. p 153. 


20. Webster D. [quot Rossman vy. 
Hedden, 37 F. 99, 102; Com. v. Keller 
mPa Con ans 2 b4is 


“Goods”? see 28 C.J. p 720. 
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manufactures;?1_ merchandise;?2_ produce.2? 


* Phrases: 


21. Worcester D. [quot Common- 
wealth v. U. S. Electric Lighting Co., 
hpea-Con 90, 94. 

[a] “Wares are manufactures and 
may be goods or merchandise.” 
Worcester D. [quot Commonwealth 
v. U. S. Hlectric Lighting Co., 7 Pa. 
Co. 90, 94]. 

Manufactures generally see Manu- 
factures 38 C.J. p 963 et seq. 

22. Cotgraves D.; Phillips New 


“Goods, wares and merchandise,”24 and 
) I 


WARE—WAREHOUSE . 


World of Words [both quot Passaic 
Mfg. Co. vy. Hoffman, 3 Daly (N.Y.) 
495, 512]; Webster D. [quot Rossman 
Vinee Qdente 31) mika 199 smhO een Gonnentva 
Keller, 9 Pa.Co. 253, 254]. 


[a] Dr. Johnson’s definition.— 
“Commonly, something to be sold.” 
Passaic Mfg. Co. v. Hoffman, 3. Daly 
CN.LY.) 495, 512. 


“Merchandise” 40 C.J. p 641. 


“wares of any kind.”25 


WAREHOUSE.?® 


23. Com. v. U. S. Electric Lighting 
Cosy) Pa.Colr 90,094. 

“Produce” 50 C.J. p 628. 

24 See Goods § 12; Frauds, Stat- 
ute of § 234; Fraudulent Conveyances 
§ 889. 

25. Commonwealth v. U. S. BHlec- 
tric Lighting Co., 7 Pa.Co. 90, 94. 

26. See Warehousemen and Safe 
Depositaries § 2. 


ae 
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WAREHOUSEMEN AND SAFE DEPOSITARIES 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 441] 


ANALYSIS 


I, DEFINITIONS, NATURE, ESSENTIALS, AND DISTINCTIONS [sub-analysis p 433] 
II. STATUTORY CONTROL AND REGULATION [sub-analysis p 433] 

Ill. POWERS, DUTIES, RIGHTS, AND LIABILITIES [sub-analysis p 433] 

IV. PENALTIES [sub-analysis p 441] 
V. CRIMINAL OFFENSES AND PROSECUTIONS [sub-analysis p 441] 


VI. SAFE DEPOSITARIES [sub-analysis p 441] 


SUB-ANALYSIS 


I. DEFINITIONS, NATURE, ESSENTIALS, AND DISTINCTIONS [6§§ 1-6] p 441 
A. Definitions [§§ 1-3] p 441 
1. Warehouseman [§ 1] p 441 
2. Warehouse [§ 2} p 442 
3. Public Warehouse; Public Warehouseman [§ 3] p 443 
B. Nature of Business [§ 4] p 444 
C. Essentials-of Occupation [§ 5] p 444 
D. Distinctions [§ 6] p 445 


II. STATUTORY CONTROL AND REGULATION [§§ 7-9] p 446 
A. In General [§ 7] p 446 
B. Uniform Warehouse Receipts Act [§ 8] p 447 
C. Licenses and Taxes [§ 9] p 448 


III. POWERS, DUTIES, RIGHTS, AND LIABILITIES [§§ 10-290] p 449 

A. Warehouse Companies in General [§ 10] p 449 

B. Supervision by Public Officers [§ 11] p 449 

C. Conduct of Business [§§ 12-15] p 449 

1. In General [§ 12] p 449 

2. Agency [§ 13] p 450 
3. Sales by Public Warehouseman [§ 14] p 450 
4. Duty To Receive and Keep Goods for Storage [§ 15] p 451 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
[67 C. J.—28] 


433 


434 [67 C.J.] WAREHOUSEMEN AND SAFE DEPOSITARIES 


D. Contract of Storage [§§ 16-20] p 451 
1. In General [§ 16] p 451 
2. Nature of Relation Created [§ 17] p 452 
3. Construction and Operation in General [§ 18] p 452 
4, Duration of Contract [§ 19] p 453 
5. Performance or Breach [§ 20] p 453 
KE. Storing in Bulk or Mixing Grain or Other Produce [§§ 21-24] p 454 
1. In General [§ 21] p 454 
2. Nature of Transaction [§ 22] p 455 
3. Title and Rights of Owners and of Warehouseman [§§ 23-24] p 456 
a. In General [§ 23] p 456 
b. As Tenants in Common [§ 24] p 457 
F. Warehouseman’s Bond [§§ 25-30] p 458 
. In General [§ 25] p 458 
. Construction and Operation in General [§ 26] p 459 
. Inability on Bond in General [§ 27] p 459 
. Period of Bond and of Liability Thereon [§ 28] p 461 
. Who May Enforce Liability [§ 29] p 461 
. Procedure on Bond [§ 30] p 462 
G. Warehouse Receipts [§§ 31-82] p 463 
. Definition [§ 31] p 463 
. Nature and Distinctions [§ 32] p 463 . 
. Right to Receipt and Duty To Issue and Deliver [§ 33] p 463 
. Who May Issue or Execute Receipt [§§ 34-35] p 464 
a. In General [§ 34] p 464 
b. Officer or Agent [§ 35] p 464 
5. For Whose Property Receipt May Be Issued [§§ 36-37] p 465 
a. Goods of Others; Possession by Warehouseman [§ 36] p 465 
b. Goods Owned by Warehouseman [§ 37] p 465 
6. Requisites and Validity in General [§ 38] p 466 
7. Description of Property [§ 39] p 468 
8 
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. Modification [§ 40] p 469 
. Renewal or New Receipt [§ 41] p 469 
10. Surrender or Cancellation [§ 42] p 469 
ll. Duplicate Receipts [§ 43] p 469 
12. Construction and Operation [§§ 44-49] p 469: 
a. In General [§ 44] p 469: 
b. Rules of Construction in General [§ 45] p 470 
ce. As to Title and Possession [§\§ 46-48] p 471 
(1) In General [§ 46] p 471 
(2) As to Goods in Mass [§ 47] p 472 
(3) Issue to Person Other than Owner [§ 48] p 472 
d. As to Liens [§ 49] p 472 
13. Negotiability and Transfer [§§ 50-82] p 473 
a. What Law Governs [§ 50] p 473 
b. Negotiability in General [§ 51] p 473 
e. Assignment at Common Law [§§ 52-53] p 474 
(1) In General [§ 52] p 474 
(2) Mode and Sufficiency of Assignment [§ 53] p 474 
d. Negotiation or Transfer under Statutes [§§ 54-56] p 475 
(1) In General [§ 54] p 475 
(2) Construction and Operation of Statutes [§§ 55-56] p 475 
(a) In General [§ 55] p 475 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(b) Extent and Mode of rover or Transfer [§ 56] p 477 


e. Notice to Warehouseman [§ 57] p 477 

f. Effect of Negotiation or Transfer in Gencral [§ 58] p 478 

g. Who Is “Holder” of Receipt; “Bona Fide Holder” [§ 59] p 478 
h. Rights and Remedies of Holder of Receipt [S§ 60-68] p 479) 


(1) In General [§ 60] p 479 
(2) Mutual Rights of Transferor and Transferee [§ 61] p 481 
(3) As against Warehouseman [§§ 62-65] p 481 

(a) As to Liability [§. 62] p 481 

(b) As to Lien or Claim [§ 63] p 482 é 

(c) Estoppel of Warchouseman [§ 64] p 483 

(d) Remedies [§ 65] p 484 
(4) As against Prior Parties [§ 66] p 485 
(5) As against Subsequent Purchasers and Creditors [§ 67] p 485 
(6) As against Other Third Persons [§ 68] p 486 


i. Pledges [§§ 69-82] p 486 


(1) Requisites and Validity [§§ 69-72] p 486 
(a) In General [§ 69] p 486_ 
(b) Necessity of Assignment or Indorsement [§ 70] p 488 
(c) Description and Identification of Goods [§ 71] p 488 
(d) Of Warehouseman’s Own Goods [§ 72] p 489 
(2) Warchouseman as Pledgee [§ 73] p 489 
(3) Title and Rights of Pledgee [S§ 74-79] p 489 
(a) In General [§ 74] p 489 
(b) As Purchaser; Bona Fide Purchaser Generally [§ 75] p 490 
(c) As against Warehouseman [§ 76] p 491 
(d) As against Real Owner or Other Superior Title [§ 77] p 492 
(e) As against Purchaser of Goods from Pledgor [§ 78] p 493 
(f) Priority between Successive Pledgees [§ 79] p 493 
(4) Remedies of Pledgee [§§ 80-81] p 494 
(a) In General [§ 80] p 494 
(b) Enforcement of Pledge [§ 81] p 494 
(5) Duty and Liability of Pledgee [§ 82] p 494 


H. Loss of, or Damage to, Goods [§§ 83-137] p 494 
1. Duty and Responsibility of Warehouseman Generally [§§ 83-92] p 495 


of2toaonxe 


i. 
j. 


. In General [§ 83] p 495 

. Acts of God or Public Enemy [§ 84] p 496 

. Degree and Standard of Care Required [§ 85] p 496 

. Manner and Place of Storage [§ 86] p 498 

. Loading and Transporting Goods, and Other Matters Incidental to Safe-keeping [§ 87] 


p 499 


. Acts and Selection of Employees or Agents [§ 88] p 499 
. Duty To Inspect [§ 89] p 500 
. Inception and Termination of Laability, and Necessity of Custody by Warehouseman To 


Impose Liability; Transfer of Custody [§ 90] p 500 
Custody, Ownership, or Possession of Bailor or Plaintiff [§ 91] p 500 
Absence or Necessity of Contract of Bailment or Warehouse Receipt [§ 92] p 501 


2. Contracts Extending or Limiting Liability [§§ 93-101] p 501 


a. 


b. 


Extension of Liability [§§ 938-94] p 501 

(1) In General [§ 93] p 501 

(2) Agreement To Store in Particular Place [§ 94] p 502 
Limitation of Liability [§§ 95-101] p 502 
(1) Power To Limit [§§ 95-97] p 502 
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(a) In General [§ 95] p 502 
(b) Stipulations Relieving Warehouseman from Liavalty for Negligence [§ 96] 
p 503 
(c) Stipulations as to Value [§ 97] p 503 
(2) Necessity of Binding Contract [§ 98] p 504 
(3) Construction, Operation, and Effect of Limitations in General [§§ 99-101] p 505 
(a) Construction [§ 99] p 505 
(b) Operation and Effect [§ 100] p 505 
(c) Negligence of Warehouseman [§ 101] p 506 
3. Particular Causes of Loss [§§ 102-132] p 506 
a. Collapse of Building [§ 102] p 506 
b. Contamination from Other Goods or from Materials of Which Warehouse Consiructed 
[§ 103] p 596 
¢. Fire [§§ 104-120] p 507 
(1) In General [§ 104] p 507 
(2) Precautions To Prevent and Control Fires [§ 105] p 507 
(3) Liability as Affected by Ownership or Custody of Burned Goods [§ 106] p 508 
(4) Liability Where Goods Are Burned after Conversion |§ 107] p 509 
(5) Under Special Contracts [§§ 108-110] p 509 
(a) Eatending Liability [§§ 108-109] p 509 
aa. In General [§ 108] p 509 
bb. Agreement as to Storage in Fireproof Structure [§ 109] p 509 
(b) Limiting Liability [§ 110] p 510 
(6) Insurance Procured by Warehouseman [§§ 111-119] p 511 
(a) Duty of Wareh®useman To Procure Insurance [§§ 111-113] p 511 
aa. In General [§ 111] p 511 
bb. Hifect of Custom [§ 112] p 511 
ec. Under Statute [§ 113] p 512 
(b) Amount of Insurance [§ 114] p 512 
(c) Consideration for Contract To Insure [§ 115] p 512 
(d) Warehouseman’s Liability for Breach of Duty To Insure [§ 116] p 512 
(e) Right of Depositor to Insurance Moneys [§ 117] p 513 
(f) Duty of Warehouseman To Collect Insurance [§ 118] p 514 
(g) Warehouseman’s Responsibility for Depositor’s Failure To Insure or To 
Collect from Insurance Company [§ 119] p 514 
(7) Disposition of Proceeds of Sale of Fire Damaged Goods [§ 120] p 514 
d. Flood, Water, and Dampness [§ 121] p 514 
e. Gases, Odors, and Improper Ventilation [§ 122] p 516 
£. Improper Temperature [§§ 123-124] p 516 
(1) In General [§ 123] p 516 
(2) Cold Storage Warehouses [§ 124] p 516 
. Inherent Defect in, or Nature of, Goods [§ 125] p 517 
. Leahage [§ 126] p 518 
. Losing Goods [§ 127] p 518 
. Theft [§§ 128-131] 'p 518 
(1) In General [§ 128] p 518 
(2) Precautions against Theft [§ 129] p 519 
(3) Warehouseman’s Liability for Theft by Own Employees [§ 130] p 519 
(4) Under Special Contracts [§ 131] p 519 
k. Vermin [§ 132] p 519 
4. Directions of Owner [§ 133] p 520 
5. Contributory Negligence [§ 134] p 520 
6. Assumption of Risk [§ 135] p 521 
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7. Proximate Cause [§ 136] p 521 
8. Statutory Limitation of Liability [§ 137] p 5 
I. Delivery by Warehouseman [§§ 138-170] p 522 
1. In General [§ 138] p 522: 
2. What Property Should Be Delivered [§§ 139-140] p 522 
a. In General [§ 139] p 522 
b. Grain Stored in Bulk [§ 140] p 523 
3. Time of Delivery [§ 141] p 523 | 
4. Place and Method of Delivery [§ 142] p 524 
5. To Whom Delivery May Be Made [§§ 143-156] p 524 
. In General [§ 143] p 524 
. After Notice of Adverse Claim [§ 144] p 526 
. After Garnishment [§ 145] p 526 
. Instructions of Bailor, Owner, or Agent [§ 146] p 526 
. Delivery without Surrender of Warehouse Receipt or Written Authority [§§ 147-149] p 
' 526 
(1) In General [§ 147] p 526 
(2) Under Express Contract Stipulation [§ 148] p 527 
(3) Under Particular Statutory Provisions [§ 149] p 527 
f. Mortgaged or Pledged Property [§ 150] p 527 
g. Partnership Property [§ 151] p 528 
h. Delivery to Owner’s Spouse [§ 152] p 528 
i, Delivery to, or on Order of, Owner’s Agent [§ 153] p 528 
j. Delivery to Another Warehouseman [§ 154] p 528 
k. Persons Liable to Owner of Goods [§ 155] p 529 
]. Liability of Others to Warehouseman [§ 156] p 529 
6. Failure or Refusal To Deliver [§§ 157-170] p 529 
a. In General [§ 157] p 529 
b. Demand [§§ 158-159] p 530 
(1) Necessity [§ 158] .:p 530 
(2) Sufficiency [§ 159] p 530 
e. Presentation of Warehouse Receipt or Written Authority [§§ 160-162] p 531 
(1) In General [§ 160] p 531 
(2) Loss of Receipt [§ 161] p 531 
(3) Waiver of Presentation [§ 162] p 532 
d. Excuses for Nondelivery [§§ 163-169] p 532 
(1) In General [§ 163] p 532 
(2) Goods Taken by Military Authorities [§ 164] p 533 
(3) Goods Taken under Judicial Process [§ 165] p 533 
(4) Goods Held for Storage and Other Charges [§ 166] p 534 
(5) Title in Third Person [§ 167] p 535 , 
(6) Retention of Stored Goods pending Investigation and Determination of Conflict- 
ing Claims [§§ 168-169] p 535 
(a) In General [§ 168] p 535 
(b) Right To Interplead [§ 169] p 536 
e. Liability of Warehouseman’s Successor [§ 170] p 536 
J. Wrongful Sale or Other Disposition of Property [§§ 171-176] p 537 
1. In General [§ 171] p 537 
2. Grain [§§ 172-173] p 538 
a: Obligations of Warehouseman [§ 172] p 538 
b. Rights and Liabilities as between Bailor and Third Persons [§ 173] p 539 
3. Perishable Property [§ 174] p 540 
4. Estoppel To Complain of Unauthorized Sale [§ 175] p 540 
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5. Persons Liable [§ 176] p 540 
K. Warehouseman’s Liability for Wrongful Disposition of Proceeds of Sale [§ 177] p 540: 
L. Charges and Hxpenses [§§ 178-195] p 541 
1. Right of Recovery in General [§ 178] p 541 
2. Amount or Rate of Compensation [§§ 179-181] p 542 
a. In General [§ 179] p 542: 
b. Change of Rate [§ 180] p 542 
e. Deductions [§ 181] p 542 
. Reimbursement for Expenditures [§ 182] p 542 
4. Statutory Regulation of Rates and Charges [§§ 183-184] p 543 
a. Rates and Rate Making for Public Warehouses in General [§ 183] p 543 
b. Warehousing of Particular Commodities [§ 184] p 543 
5. Who Liable for Charges and Expenses [§§ 185-188] p 544 
a. Liability of Depositor [§ 185] p 544 
b. Liability of Others [§§ 186-188] p 544 
(1) In General [§ 186] p 544 
(2) Purchaser of Stored Goods [§ 187] p 545 
(3) Pledgee or Mortgagee [§ 188] p 445 
. Right of Purchaser of Warehouse To Collect Storage and Other Charges [§ 189] p 545 
. Goods Held To Enforce Lien [§ 190] p 546 
. Goods Damaged or Destroyed [§ 191] p 546 
. Goods Held after Notice To Remove [§ 192] p 546 
10. Waiver or Release of Claim [§ 193] p 546 
11. Effect of Statement [§ 194] p 547 
12. Recovery of Excessive Charges Paid [§ 195] p 547 
M. Advances by Warehouseman [§§ 196-198] p 547 
1. In General [§ 196] p 547 
2. Sale of Property To Collect [§ 197] p 547 
3. Rights of Warehouseman as against Third Person [§ 198] p 547 
N. Lien [§§ 199-238] p 547 é 
1. Existence and Nature in General [§§ 199-203] p 547 
a. At Common Law [§ 199] p 547 
b. Under Uniform Warehouse Receipts Act [§ 200] p 548 
e. Under Other Statutes [§ 201] p 548 
d. In Admiralty [§ 202] p 549) 
e. Under Special Agreement [§ 203] p 549 
2. Persons Entitled [§§ 204-205] p 549 
a. At Common Law [§ 204] p 549 
b. Under Statute [§ 205] p 549 
3. Lien as Dependent on Bailor’s Ownership, Possession, or Right To Pledge Goods 
[§§ 206-208] p 549 
a. At Common Law [§ 206] p 549 
b. Under Uniform Warehouse Receipts Act [§ 207] p 550 
ce. Under Other Statutes [§ 208] p 550 
4. Iien as Precluded by Reliance on Personal Credit [§ 209] p 550 
5. Debts and Liabilities Secured [§§ 210-218] p 551 
a. General Rules [§§ 210-214] p 551 
(1) At Common Law [§ 210] p 551 
(2) Under Contract and Usage [§ 211] p 551 
(3): Under Uniform Warehouse Receipts Act [§§ 212-213] p 551 
(a) In General [§ 212] p 551 
(b) Goods Represented by Negotiable Receipt [§ 213] p 551 
(4) Under Other Statutes [§ 214] p 551 
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b. Residue of Single Bailment [§ 215] p 552 
ce. Charges and Expenses for Particular Services [§§ 216-218] p 552 
(1) Cleaning Goods [§ 216] p 552 
(2) Financial Services [§ 217] p 552 
= (3) Transportation [§ 218] p 552 
6. Priorities [§§ 219-220] p 552 
a. In General [§ 219] p 552 
b. Priority as against Claim or Lien of Conditional Vendor [§ 220] p 553 
7. Assignment of Lien [§ 221] p 553 
. Len on Proceeds of Goods [§ 222] p 554 
9. Waiver and Loss of Lien [§§ 223-227] p 554 
a. In General [§ 223] p 554 
b. Parting with Possession of Goods [§§ 224-225] p 554 
(1) In General [§ 224] p 554 
(2) Under Judicial Process [§ 225] p 555 
ce. Basing Refusal To Deliver on Grounds Other than Nonpayment of Charges [§ 226] p 
555 
d. Conversion [§ 227] p 555 
10. Revival of Lien [§ 228] <p 555 
ll. Enforcement of Lien [§§ 229-238] p 555 
a. In General [§ 229] p 555 
b. Exclusive Character of Statutory Remedies [§ 230] p 555 
: e. By Sale of Goods [§§ 231-238] p 556 
(1) In General [§ 231] p 556 
(2) Compliance with Contract or Statutory Requirements Governing Sale 
[§§ 232-235] p 556 
(a) In General [§ 232] p 556 
(b) Notice of Sale [§§ 233-235] p 557 
aa. Necessity [§ 233] p 557 
bb. Sufficiency [§ 234] p 557 
cc. Delivery or Mailing of Notice [§ 235] p 557 
(3) Time for Sale [§ 236] p 557 
(4) Quantity To Be Sold [§ 237] p 558 
(5) Application and Distribution of Proceeds [§ 238] p 558 
O. Actions [§§ 239-290] p 558 
1. Actions against Warehousemen [§§ 939-985] p 558 
a. Remedies Available [§§ 239-241] p 558 
(1) In General [§ 239] p 558 
(2) On Compromise Agreement [§ 240] p 559 
(3) As Affected by Statute or Special Provisions in Contract [§ 241] p 559 
b. Limitations [§ 242] p 559 
c. Conditions Precedent [§§ 243-245] p 559 
(1) In General [§ 243] p 559) 
(2) Tender or Payment of Amount Due for Storage or Other Charges [§ 244] p 560 
(3) Demand for Delwery [§ 245] p 560 
d. Defenses; Set-Off [§ 246] p 561 
e. Persons Entitled To Sue, and Parties [§§ 247-248] p 562 
(1) Plaintiffs [§ 247] p 562 
(2) Defendants [§ 248] p 563 
f£. Pleading [§§ 249-256] p 563 
(1) Declaration, Petition, or Complaint [§§ 249-254] p 563 
(a) In Actions for Conversion [§ 249] p 563 
(b) In Actions for Loss or Injury [§ 250] p 564 
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(ec) In Actions for Failure or Refusal To Deliver [§ 251] p 565 
(d) In Actions for Accounting [§ 252] p 565 
(e) In Action on Warehouseman’s Bond [§ 253] p 565 
(f) Construction [§ 254] p 566 
(2) Plea or Answer [§ 255] p 566 
(3) Issues, Proof, and Variance [§ 256] p 566 
g. Hvidence [§§ 257-267] p 567 
(1) Presumptions and Burden of Proof [§§ 257-264] p 567 
(a) In Actions for Loss or Injury [§§ 257-263] p 567 
aa. In General [§ 257] p 567 
bb. Negligence [§§ 258-263] p 567 
(aa) In General [§ 258] p 567 
(bb) As Affected by Form of Action and Pleadings [§ 259] p 570 
(cc) As Affected by Exceptional Circumstances [§ 260] p 576 
(dd) As Affected by Umform Warehouse Receipts Act [§ 261] p 


5o71 
(ee) Specific Applications of Foregoing Principles [§§ 262-263 | 
p 572, 


aaa. To Loss by Theft or Burglary [§ 262] p 572 
bbb. Zo Loss or Injury by Fire [§ 263] p 573 
(b) In Actions of Trover and Replevin i) 264] p 574 
(2) Admissibility [§§ 265-266] p 575 
(a) In General [§ 265] p 575 
(b) Neghgence [§ 266] p 577 
(3) Weight and Sufficiency [§ 267] p 578 
h. Trial [§§ 268-272] p 580 
(1) Question of Law and Fact [§§ 268-269] p 580 
(a) In General [§ 268] p 580 
(b) Negligence and Contributory Negligence [§ 269] p 581 
(2) Taking Case from Jury [§ 270] p 582 
(3) Instructions [§ 271] p 582 
(4) Verdict and Findings [§ 272] p 584 
1. Judgment or Decree [§ 273] p 585 
j. Damages [§§ 274-285] p 585 
(1) For Breach of Agreement To Furnish Storage Facilities [§ 274] p 585 
(2) For Conversion, or Failure To Deliver, or Loss or Destruction of Goods 
[§§ 275-281] p 585 
(a) In General [§ 275] p 585 
(b) As of What Place Value Determined [§ 276] p 586 
(c) As of What Time Value Determined [§ 277] p 586 
(d) Where Goods Have No Market Value [§ 278] p 587 
(e) Interest [§ 279] p 587 
(f) Eapenses of Recovering Lost Property [§ 280] p 587 
(g) Amount Recoverable by Person Having Special Property Only [§ 281} 
p 587 
(3) For Injuries to Goods [§ 282] p 588 
(4) For Delay in Delivery [§ 283] p 588 
(5) For Return of Different Property [§ 284] p 589 
(6) Miscellaneous Other Causes of Action [§ 285] p 589 
2. Actions by Bailor against Third Persons [§ 286] p 589 
3. Actions by Warehousemen [§§ 287-290] p 590 
a. Remedies Available [§ 287] p 590 
b. Defenses, Set-Offs, Counterclams, and Recoupments [§ 288] p 590 
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ce. Pleadings and Hvidence [§ 289] p 591 
d. Trial, Judgment, and Damages [§ 290] p 591 
IV. PENALTIES [§ 291] p 592 


V. CRIMINAL OFFENSES AND PROSECUTIONS [§§ 292-295] p 592 
A. Offenses [§ 292] p 592 
B. Prosecution [§§ 293-295] p 594 
1. Indictment and Information [§ 293] p 594 
2. Evidence [§ 294] p 594 
3. Trial [§ 295] p 594 


VI. SAFE DEPOSITARIES [{§§ 296-305] p 595 
A. In General [§ 296] p 595 
B. Stockholders’ Liability [§ 297] p 595 
C. Lease of Safe Deposit Box and Deposits Therein [§§ 298-303] p 596 
1. Nature of Relation Created [§ 298] p 596 
2. Operation and Effect of Lease Generally [§ 299] p 597 
3. eee Care, and Liability for Loss or Injury [§§ Ne eet p 597 
. In General [§ 300] p 597 
“4 Loss by Theft or Embezzlement [§ 301] p 598 
4. Access to Box [§ 302] p 599 
5. Redelivery or Removal of Deposit [§ 303] p 599 
D. Actions [§ 304] n 600 
E. Offenses [§ 305] p 602 


CROSS REFERENCES 


Bailment generally see Bailments 6 C.J. p 1080. 

Bonded warehouse see Customs Duties §§ 304-309: In- 
ternal Revenue §§ 186, 187. 

Breaking and entering warehouse see Burglary § 37. 

Burning warehouse see Arson § 16. 

Carrier liable as warehouseman see Carriers §§ 323, 
345-349, 1589-1592. 

Deposit of grain in warehouse as bailment or sale see 
Bailments § 10. 


Distillery warehouse see Internal Revenne § 186.. 

“Mactor”’ distinguished see Factors § 6. 

Larceny from warehouse see Larceny § 71. 

Railroad warehouse as exempt from taxation see Taxa- 
tion § 494. 

Warehouse as public use for condemnation purposes 
see Eminent Domain § 69. 

Warehousing goods subject to duty or tax see Customs 
Duties § 304; Internal Revenue § 186. 


I, DEFINITIONS, NATURE, ESSENTIALS, AND DISTINCTIONS! 
[By Henry H. Sxyuxs] 


{[§ 1] A. Definitions—1. Warehouseman. A ware- 
houseman is one engaged in the business of receiv- 
ing and storing the goods of others for eompensa- 
tion or profit; “a person who receives goods and 


merchandise to be stored in his warehouse for hire;’’* 
“one who, as a business and for hire, keeps and stores 
the goods of others.”* 


Statutory definitions. In some jurisdictions a 


1. Cross references: Co., aA A. 410, 275 Pa. tay 331; Read- | Rome eek ae Haselton, 15 Lea 
Distiller as warehouseman see Dis- | 108 Nat. Union Bank v. Shearer, 74 A. | (Tenn. f ; 
tiller 18 C.J. p 1288 note 27 [b]. 361, 225 Pa. 470, 485, 17 Ann.Cas. 664; 3.) Bouyier 11. 7D). quot] Imi ore 
tial f£ ti sana: § 5. Tradesmen’s Nat. Bank v. Jagode, 40 Rohrer, 186 F. 997, 1000: Franklin 
Essentials of occupation see infra A. 1018, 186 Pa. 556, 563, 65 Am.S.R.|Nat. Bank v. Whitehead, 49 N.E. 592, 
Related terms defined: 876; Bucher v. Com., 103 Pa. 528, 584,|149 Ind. 560, 569, 68 An.S.R. 302, 39- 
“Bailee”’ see Bailments § 2. 2 Paste vee 4 a are ae A. 7257; Goin ie ce Rape 
“ 2 ” 5 ‘ex.—Hedgepeth v. Hamilton are- reserving Co 540, 547; State 
BS pela it Seabee ae 1 house Co., (Civ.App.) 128 S.W. 709, |v. Minneapolis & ‘St. bis Ryn Corsi 3e 
Depositary” see Depositaries § 1. | 719 [att 140 S.W. 1084, 104 Tex. 496]. | N.W. 1075, 1077, 115 Minn. i16. 
“Public warehouseman” see infra Wis.—Geilfuss v. Corrigan, 70 N. [a] Similar definition.—‘A person 
§ 3. W. 306, 95 Wis. 651, 663, 60 Am.S.R.| who receives goods and merchandise 
“Safe deposit company” 54 C.J. p/143, 37 L.R.A. 166. for hire.’ Am. & Eng. Encye. L. 
1116. [a] Agrees with Warehouse Re- [quot White v. Boyd, 32 S.E. 495, 124 
“Warehouse receipt” see infra § 31.|ceipts Law.—This definiton “agrees al 177, 179). 
“Wharfi ” ost. with that adopted by the warehouse - Black L. D. [quot Franklin Nat. 
a uid ae oe fs ai 38 te receipts law proposed by the commis-]| Bank v. Whitehead, 49 N.B. 592, 149 
gr E76 377, res 7 Fs) sioners on uniform state laws, in sec. fue 560, 569, 63 Am.S.R. 302, 39 L.R. 
Co., 15 ie CNY : ; 58." Reading Nat. Union Bank y.| A. 725, and cit In re Rohrer, 186 F. 
Cal.—Sinsheimer v. Whitely, 43 P. Shearer, 74 A. 351, 352, 225 Pa. 470, 11 | 997, 1000]. 
1109, 111 Cal. 378, 380, 52 Am.S.R. 192.) Ann.Cas. 664. [a] Similar definition —‘A per- 
Mo.—Kansas_ City Nat. Bank_of [b] Other definition—‘Any per-|son or corporation lawfully engaged 
Commerce v. Flanagan Mills & Ele- son who shall receive in. store for]in the business of storing goods for 
valor Co., 188 S.W. 117, 268 Mo. 547,|hire, or undertake to receive, take|hire.” State v. Cochrane, 175 S.W. 


Pa.—Mitchell v. Standard Repair 


care of and sell for other persons ‘any 
description of personal property.’ ” 


599, 264 Mo. 581, 589 [quot Tobacco 


Growers’ Co-op. Ass’n v. Danville 


442 [67 C.J.] 


“warehouseman” is expressly defined by statutory 
provision,® under some of which a warehouseman 
may be such although he acts without compensation 
By the Uniform Warehouse Receipts 
Act a “warehouseman” is defined as “a person law- 
fully engaged in the business of storing goods for 
profit,’? and under this definition a person may be 
a “warehouseman” although he makes no charge for 
storing the goods, if he expects to make a profit from 


or reward.® 


their purchase in the future.® 
[§ 2] 2. Warehouse.® 


used.!2 


The word “warehouse” is 
one of universal significance,'® and has frequently 
received judicial construction,!! although its mean- 
ing in a particular case, to a great extent, depends on 
the context of the instrument or law in which it is 
In keeping with the definition of “ware- 
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place where goods are received in store for. profit ;** 
the building or place in which a warehouseman de- 
posits the goods of others in the course of his busi- 
ness;'® and it may be a place owned by the ware- 
houseman or hired by him of a third person or even 
of the owner of the goods.'® 
includes an elevator where grain is stored for a com- 
pensation,!* and has also been held to include a par- 
cel of ground inclosed, or open, or partly so.*§ 


As so used, the term 


The 


Uniform Warehouse Receipts Act does not define 


“warehouse.”?9 


houseman,”?!? in a limited sense a warehouse is a 


Warehouse Co., 132 S.E. 482, 486, 144 
Va. 456]. 

5. See cases infra this note. 

[a] In Georgia the statute pro- 
vides that “a warehouseman is a de- 
positary for hire.” Civ. Code § 3503 
and prior similar statute [quot Mary- 
land Casualty Co. v. Washington Loan 


& Banking Co., 145 S.E. 761, 167 Ga. 
Bb4, 308,61 A. LAR» 323; Dixon v.'Cen- 
tral of Georgia R. Co., 35 S.E. 369, 


110 Ga. 173, 186]. 


[b] Other statutory definition.— 
“A person lawfully engaged in the 
business of storing agricultural prod- 
ucts.”” U. S. Warehouse Act § 2. 


6. See cases infra this note. 


[a] In Indiana “every person, firm, 
company or corporation, receiving 
Ree ts, 2 SE BED . wheat [eta]i in 
store, or undertaking to receive or 
take care of the same, with or with- 
out compensation, or reward there- 
for, shall be deemed and held to be a 
warehouseman.”’ Burns Reve — Sts 
ee) § 8720 [applied Franklin Nat. 

ank v. Whitehead, 49 N.E. 592, 149 
Ind. 560, 570, 68 Am.S.R. 302, 39 L.R.A. 
725; Toner v. Citizens’ State Bank, 
Bone N Ee (ole ton, poo wind. App.) 29: 
Drudge v. Leiter, 49 N.E. 34, 36, 18 
Ind.App. 694, 63 Am.S.R. 359]. 


[b] Im Kentucky (1) the statute 
includes “every persons or person, 
firms, companies who 


shall receive in store or undertake 
to receive or take care of property.” 
Ky. Warehouse L. [quot Mechanics’ 
Trust Co. v. Dandridge, 37 S.W. 288, 
290]. (2) “Any person or corpora- 
tion, who _ shall receive ' . any 
kind of produce, wares, merchandise, 
commodity or any other kind or de- 
scription of personal property or 
thing whatever in store, or undertake 
to receive or take care of the same 
with or without compensation or re- 
ward therefor, Shall be deemed and 
held to be warehousemen.” Ky. St. § 
4768; Act July 6, 1893 [quot Cochran 
& Fulton v. Ripy, Hardie & Co., 13 
Bush 495, 501; Farmer v. Etheridge, 
69 S.W. 761, 762, 24 Ky.L. 649, 652]. 


7. Uniform Warehouse’ Receipts 
Act § 58, and corresponding sections 
of adopting statutes [quot and ap- 
plied In re C. A. Taylor Log & Lum- 
ber Co., 41 F.(2d) 249, 253; New Jer- 
sey Title Guarantee, etc., Co. v. Rec- 
tor. Wp, As 931,076 TNS Wg. "587, 5915 
Alton v. New York Taxicab Co., 121 
Nese ody v06, Mise, LOLs 192 Cham- 
pion Shoe Machinery Co. v. Sellers, 
PEA Sab 61-4, PLO ve ONn@s (O07 keen Bin Ve 
Webb & Co. v. Friedberg, 126 S.E. 
508, 189 N.C. 166, 169; Joy v. Farm- 
ers’ Nat. Bank of Chickasha, 11 P.(2d) 
1074, 1075, 158 Okl. 1; Citizens’ Bank 


v. Willing, 186 P. 1072, 1074, 109 Wash. 
464; State v. Tiesberg, 220 N.W. 217, 
219, 196 Wis. 419]. 

[a] This definition includes: (1) 
A person in the business of running 
safe deposit vaults and warehousing 
valuable goods for hire. New Jersey 
Title Guarantee & Trust Co. v. Rec- 
tor, S155 Al 938i, 982)— 76 oN. J.Ha. 1587. 
(2) Safe deposit companies see infra 
§§ 296-305. (3) One engaging in the 
business of storing and compressing 
eotton and issuing receipts therefor. 
Joy v. Farmers’ Nat. Bank of Chicka- 
sha, 11 P.(2d) 1074, 1075, 158 Okl. 1. 

8. Citizens’ State Bank v. Gettig, 
187 P. 217, 77 OkKl. 48. 


9. Cross references: 

“Barn” distinguished see 7 C.J. p 923 
note 60 [f]. 

Bonded warehouse see Customs Du- 
ties §§ 304-309; Internal Revenue 
§§ 186, 187. 

“Cold storage warehouse” 
958 note 79 [b]. 


“Depository” see Depositaries § 1. 
“Depot els sCis., p 1 T8is 


“Granary” distinguished see 
p 758 note 89 [b]. 


“Storehouse” 60 C.J. p 124. 
“Warehouse” as used in: 


Distress for rent law see Landlord 
and Tenant § 1650 note 51 [a]. 


Statute against breaking into or 
stealing from see Burglary § 39 
oe and note 48 [a]; Larceny § 
ike 


Workmen’s compensation law see 
Workmen’s Compensation Acts § 
Be 


10. Leavitt vy. National Fire Ins. 
Co, of Hartford, Conn., 151 N.Y.S. 71, 
72, 88 Misc. 568. 


11. Leavitt v. National Fire Ins. 
Co. of Hartford, Conn., supra. 


12. Armour & Co. v. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Til. 328, 332 (where the court said: 
“Obviously, from these various defi- 
nitions, the meaning of the word in 
any given case must depend quite 
largely upon the connection in which 
the word is used, and if it occurs in 
a statute the purpose and object of 
the statute may throw considerable 
light upon its meaning”’). 


as EK @FH mo) 


28 C.J. 


13. See supra § 1. 

14. Armour & Co. vy. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Ill. 328, 382 [quot Cyc]; Millhiser 


Mfg. Co. v. Gallego Mills Co., 44 S.R. 
760, 101 Va. 579, 590 [cit Bouvier’ L. 
Ds Laes 


{a] Similar definitions.—(1) “A 


In a broad sense and as used in common parlance, 
a “warehouse” is a house used for storing goods, 
wares, and merchandise, whether for the owner or 
for some one else, and whether the same be a publie 
or private warehouse;?° a place adapted to the re- 


building for the temporary deposit of 
goods for compensation.” Century D. 
[quot Armour & Co. v. Industrial 
Board of Illinois, 114 N.E. 173, 275 
Ill. 328, 331]. (2) “A place where any 


of the commodities enumerated 
oe, is received on storage for the 
owner, by some person or corporation 


engaged in the general business of re- 
ceiving such goods in store for com- 
pensation or profit.” State vy. Stock- 
man, 46 P. 851, 30 Or. 36, 41. 


15. State v. Wilson, 47 N.H. 101, 
106 [quot Leavitt v. National Fire 
Ins: Co. of Hartford; Conn., 151 Noyes: 
71; 73, 88:Mise. 563]. 


16. Union Trust Co. v. Wilson, 25 
S.Ct. 766, 198 U.S. 530, 5388, 49 L.Ed. 
1154; Love v. Export Storage Co., 143 
Bit, T41C.ClAS 155) : 


iv... oee Til -Const (arts lll some 
and Pub. Utilities Act (LL. [1913] p 
465) § 10 [quot State Public Utilities 
Commission vy. Monarch Refrigerating 
Co., 108 N.E. 716, 718, 267 Ill. 528; 
Pontiac Nat. Bank v. Langan, 28 Til. 
App. 401, 406]. 


[a] Elevator not warehouse, as 
used in insurance policy.—¥ireman’s 
Fund Ins. Co. v. Aachen & Munich 
Fire Ins.' Co... 84 P. 253, 255, 2 Galt 
App. 690. 


“Elevator” as warehouse for stor- 


age and ready shipment of grain see 
20: C23. p, 400. 


18. Love v. Export Storage Co., 143 
HY. 1; 13,: 74 '‘C.C.AL-155. But, see Gar 
wile v. Bryson, (Tex.Civ.App.) 251 S. 
W. 522 (open space in school yard 
used as cotton yard held not ware- 
house). 

19. State v. Tiesberg, 220 N.W. 217, 
219, 196 Wis. 419. 


New England Equitable Ins. 


20. 
Co. v.  Mechanics’-American Nat. 
Bank, (Tex.Civ.App.) 213 S.W. 685, 


688 [rev on other grounds (Co : 
App.) 234 S.W. 1087]. pee 


[a] Similar definitions —(1) “A 
building in which any kind of goods, 
wares, or merchandise is kept and 
stored.” State v. Wilson, 47 N.H. POW 
104 [quot Leavitt v. National Fire 
Ins. Co. of Hartford, Conn., 151 N. 
Y.S.° 71, 78, 88’ Mise. 568]h -(2) “A 
building ‘or place provided for the re- 
ceipt and storage of property.’’ Am. 
& Eng. Encye. L. [quot White v. Boyd, 
32 S.E. 495, 124 N.C. 177, 179]. (3) “A 
house in which wares or goods are 
kept; a storehouse.” Century D. [quot 
Armour & Co. v. Industrial Board of 
Illinois, 114 N.H. 178, 275 Ill. 328, 331: 
State v. Sprague, 50 S.W. 901, 149 Mo. 
409, 419; Adams County y. Kansas 
City & O. Ry. Co., 99 N.W. 245, 247, 
71 Neb. 549, 554; Metz v. State, 65 


For later cases, developments and changes in the law see Annotations, same title and section number. 


fe 
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ception and storage of goods and merchandise.?} 
The term is frequently thus broadly used to indicate 
a place where the owner of goods stores them until 
he is ready to put them on the market ;?2_ and has also 
been held to include any structure used to store goods 
in,?* such as a wholesale shop or store, or sometimes 
a large retail establishment,?* a cellar wherein goods 
are kept to be removed when wanted for sale,?° a 
depot,?° a garage,?7 or a shed open on two sides, and 
having a roof, used for the storage of goods.?§ 
it has been held not to include a mere inclosure,?® a 
railroad car in which goods are transported and from 
which they have never been removed,’® or a store- 


room or junkroom in a theater.*+ 


N.W. 190, 46 Neb. 547, 551]. (4) “Any 
house, not an office, or a shop, or a 
room in a steam or other boat, in 
which goods, wares, and merchandise 
are usually deposited for safe keep- 
ing ‘or for sale:” Ray’ ve'Com,*12 
Bush (Ky.) 397 [quot Hunter v. Com., 
(Ky.) 48 S.W. 1077, 1078]. (5) “An 
apartment or building for the tem- 
porary deposit of goods.” Bishop 
Statutory Crimes (3d ed) § 293 [quot 
Steele v. State, 113 N.W. 798, 80 Neb. 
9, 10, 127 Am.S.R. 741; Metz v. State, 
65 N.W. 190, 46 Neb. 547, 551]. (6) 
“A place used by the occupant for the 
storage of goods.” 30 Am. & Eng. 
Encye. L. (2d ed) p 38 [quot Armour 
& Co. v. aneiad Board of Illinois, 
114 N.E. 173, 275 Ill. 328, 381]. (7) 
“A place where a man stowed, or kept, 
his goods, which were not immediate- 
ly wanted for sale.” Reg. v. Folkes, 
2M. & Rob. 458, 459, 174 ‘Reprint 348. 
63) SA storehouse for wares and 
goods; a receiving house.” Webster 
D. [quot Bauman y. Carter, 14 F.(2d) 
118, 119; Armour & Co. v. Industrial 
Board of Illinois, supra; Wright v. 
Commonwealth, 160 S.W. 476, 477, 155 
Ky. 750]. (9) ‘A storehouse for the 
safekeeping of goods and merchan- 
dise.’ Carter v. Bauman, 19 F.(2d) 
855, 856 [aff 14 F.(2d) 118]. (10) “A 
store in which goods are placed for 
safe-keeping.” Century D. [quot 
Armour & Co. v. Industrial Board of 
Illinois, supra]. 

[b] “In common discourse . . 
the word is applied to buildings used 
for the temporary storage of mer- 
chandise before it is put into the mar- 
ket for sale, or put in the course of 
transportation by sea or land to an- 
other place, though the buildings may 
not belong to a warehouse-man, but 
to the owners of the goods; such are 
the buildings in which manufacturers 
keep their goods for a time before 
they put them into market for sale 
or send them abroad.” State v. Wil- 
son, 47 N.H. 101, 106 [quot Leavitt v. 
National Fire Ins. Co. of Hartford, 
Conn., 151 N.Y.S. 71, 73, 88 Misc. 563}. 


[ec] Statutory definition.—‘Every 
building, structure, or other protected 
inclosure in which any agricultural 
product is or may be stored for inter- 
state or foreign commerce, or, if lo- 
eated within any place under the ex- 
clusive jurisdiction of the United 
States, in which any agricultural 
product is or may be stored. Views ees 
Warehouse Act [39 U. S. St. at L. p 
486] § 2. 

“Storehouse” synonymous see 60 C. 
Dap tad, note, a9 hell, 

21. Bouvier L. D. [quot Armour & 
Co. v. Industrial Board of Illinois, 114 
IND BT o 2D: ll S28," Sols SCcotek vv. 
Com., 9 Ky.Op. 915]. 

22. New England Equitable Ins. 
Co. vv. Mechanics’-American Nat. 
Bank, (Tex.Civ.App.) 213 S.W. 685, 
688. 


23. 14 ¥F.(2d) 


Bauman v. Carter, 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


man.?? 


charges, 


But 


118, 119 flaff 19 F.(2d) 855]. 

24. Webster D. [quot Armour & 
Co. ‘vy. Industrial Board of Illinois, 
114 N.E. 173, 275 Ill. 328, 331]. 

[a] Similar definition.—‘‘A store 
for the sale of goods at wholesale; 
also, often a retail establishment.” 
Century D. [quot Armour & Co. v. In- 
dustrial Board of Illinois, 114 N.E. 
173, 275 Ill. 328, 331; State v. Sprague, 
50 S.W. 901, 149 Mo. 409, 419]. 

25. Bishop Statutory Crimes (3d 
ed) § 293 [quot Steele v. State, 113 
N.W. 798, 80 Neb. 9, 10, 127 Am.S.R. 
741; Metz v. State, 65 N.W. 190, 46 
Neb. 547, 551]; Reg. v. Folkes, 2 M. 
& Rob. 458, 174 Reprint 348. 

[a] Cellar in brewery (1) where 
beer is stored has been held a ware- 
house within a brewery license law. 
Reg. v. Halliday, 21 Ont.A. 42. (2) 
Licensing generally see Intoxicating 
Liquors §§ 102-109. 

“Cellar” 11 C.J. p 47. 


26) See 18. C.J: “p 781° text)-and 
note 8. 


27. City of New York v. Pike Re- 
alty Corporation, 213 N.Y.S. 18, 19, 
126 Misc. 260. 

{a] Special kind of warehouse.— 
“Since the garage is a storehouse of 
automobiles, it is a special kind of 
warehouse.” City of New. York v. 
Pike Realty Corporation, 213 N.Y.S. 
18, 19, 126 Misc. 260. 


“Garage” see lLivery-Stable 
Garage Keepers § 2. 

Garage keeper’s lien for storage as 
same as warehouseman’s lien see Liv- 
ery-Stable and Garage Keepers § 22. 


28. Watson v. Cotton, 5 C.B. 1, 51, 
57 EB.C.L.. 51,,136 Reprint 772, 792. 


“Shed” see Building 9 C.J. p 685 
text and notes 92, 93 [a] (16), (17). 


29. Carwile v. Bryson, (Tex.Civ. 
App.) 251 S.W. 522. But see Love v. 
Export Storage Co., 143 F. 1, 138, 74 
C.C.A.:155 (parcel of ground, inclos- 
ed or open, held a warehouse). 


[a] Open space on public school 
grounds used as a cotton yard is not 
a “warehouse,” since, “in the absence 
of a statutory definition, a warehouse 
must be construed to be a house of 
some character.’ Carwile v. Bryson, 
(Tex.Civ.App.) 251 S.W. 522. 

“Inclosure” 31 C.J. p 394. 

30. Hipp v. Southern R. Co., 
BE 623,50 S.C. 129. 

31. State vy. Gibson, 102 So. 
157 laa. 166; 

“Storeroom” 60 C.J. p 126. 

“Theater” see Theaters and Shows 
bei by 
32. “Public gin” 50 C.J. p 855. 

“Public tobacco warehouse” 50 C.J. 
p 849 text and note 26. 

33. Security Warehousing Co. v. 
Hand, 143 F. 32, 40, 74 C.C.A. 186 [aff 
2 SiCtie7 20; 206 U.S. 415,951. Hid: 


and 


27 S. 
192, 


~[§ 3] 38. Public Warehouse; 
A “public warehouse” 
held out to the public as being one where any mem- 
ber of the public, who is willing to pay the regular 
may store his goods and then sell or pledge 
them by transferring the receipt given him by the 
keeper or manager.** 
house is deemed or declared, by constitutional or 
statutory provisions, to be a public warehouse where 
it is one which is conducted as a business for the re- 
ceiving and storage of particular goods for a com- 
pensation or profit,** as in the case of elevators or 
warehouses, in which grain or grain and other prop- 
erty is stored for a compensation.*® 
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Public Warehouse- 
is a place that is 


In some jurisdictions a ware- 


The person en- 


1117, 11 Ann.Cas. 789]; State y. Smith, 
21 S.w. 493, 114 Mo, 180, LOM 

Negotiability and transfer ‘of ware- 
house receipts see infra §§ 50-82. 

34. Ward Co. v. American Trust. 
etc., Bank, 71 Ill.App. 20, 28. And see 
cases infra this note; and infra notes 
35-38 

[a] Warehouses deemed or declar- 
ed public warehouses by constitution 
or statute: (1) Part of a plant con- 
ducted as a warehouse for the storage 
of cotton for compensation. Ala. 
Code (1907) § 6123 et seq [applied 
Gulf Compress Co. v. Harris, Cortner 
& Co., 48 So. 477, 158 Ala. 343, 350, 24 
L.R.A.N.S. 399]. (2) “All warehouses 
which shall be owned or controlled, 
conducted and managed in accordance 
with the provisions of this act.” Okl. 
Comp. St. (1921) § 11106 [quot and 
applied Traders’ Compress Co. y. Pre- 
Cure, gol bs 51610 TS OKI Lote woes 
Vernon’s Sayles Rev. St. (1914) tit 131 
art 7819 [quot and applied Security 
Nat. Bank of Dallas v. Farmers’ Edu- 
cational & Co-op. Warehouse Co. (Tex. 
Civ.App.) 185 S.W. 649, 650]. 


[b] Tobacco warehouses, which 
are essential to the conduct of the 
most important agricultural pursuit 
in the state, and which have been 
regulated by statute since the ear- 
liest colonial times, and are now regu- 
lated as to charges, transaction of 
business, and accounts by statute, and 
required to take out a license, are 
public warehouses engaged in pusi- 
ness affected with a public interest. 
Gray v. Central Warehouse Co., 106 
S.E. 657, 181 N.C. 166 (applying C.'S. 
$§ 4926-4930, 5124-5126, 7839). 


[c] “Commercial storage ware- 
house.”—-State ¥. Tiesberg, 220 N.W. 
217, 196 Wis. 419. “Commercial” 12 
C.J. p 140; “Storage” 60 C.J. p 115.. 


35. See cases infra this note. 


[a] Elevators or warehouses 
deemed or declared public warehous- 
es: (1) “All elevators or storehouses 
where grain or other property is 
stored for a compensation, whether 
the property stored be kept separate 
or; not.”d¢ Pub: Utilities Act (L. [1913] 
p 465) §10 and prior similar statutes 
[quot and applied State Public Util- 
ities Commission vy. Monarch Refrig- 
erating Co., 108 N.E. 716,,718, 267 Il. 
528; People v. Illinois Cent. R. Co., 
84 N.E. 368, 370, 233 Ill. 378; Hannah 
v. People, 64 N.E. 776, 198 Ill. (euooe 
Pontiac Nat. Bank v. Langan, 28 im. 
App. 401, 405]. (2) ‘All elevators or 
warehouses . - in which grain 
is stored in bulk, and in which the 
grain of different owners is mixed 
together, or in which the grain is 
stored in such a manner that the 
identity of different lots or parcels 
cannot be accurately preserved, and 
doing business for a compensation.” 
Kan. L. (1907) c 222 § 19 [quot and 
applied State ex rel. Dawson vy. Atchi- 
son, T. & S. F. Ry. Co., 125 P. 98, 101, 
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gaged in such business, in compliance with the re- 
quirements of the constitutional or statutory provi- 
sions, is declared to be the keeper of a public ware- 
house,?° or a public warehouseman;** but the mere 
fact that one is a publie warehouseman, within the 
ordinary meaning of the term, does not invest him 
with the duties and responsibilities incident to pub- 
lic warehousemen and warehouses as defined in such 


constitutions or statutes.*§ 


[§ 4] B. Nature of Business. 


87 Kan. 348]. (3) “All buildings, 
elevators or warehouses wherever 
State grain inspection may be estab- 
lished by the State Board of Railroad 
and Warehouse Commissioners in this 
State, and having a capacity of not 
less than fifty thousand bushels 
Sih for the purpose of storing 
grain of different owners for a com- 
pensation.”’ Mo. Rev. St. (1899) § 
7625 [quot and applied State v. Goffee, 
91 S.W. 486, 192 Mo. 670, 684; State v. 
Smith, 21 S.W. 493, 114 Mo. 180, 191]. 
(4) “All buildings, elevators, or ware- 
houses in this state erected and op- 


erated, or which may be hereafter 
erected or operated for the 
purpose of buying, selling, storing, 


shipping, or handling grain for profit.” 
N. D. Sess. L. (1891) ¢ 126 § 4 [quot 
and applied State v. Brass, 52 N.W. 
408, 2 N.D. 482, 495 (aff 14 S.Ct. 857, 
LDS WE Se roo MA 8 Si mk lO. TO.) Mek CO Mien: 
state-owned mill and elevator, with 
equipment, trackage, and facilities, is 
a “public terminal grain elevator’ and 
subject to regulation under such stat- 
ute. State v. Great Northern Ry. Co., 
219 N.W. 295, 56 N.D. 822. 


[b] Not public warehouse.—Under 
such a statute warehouses in which 
the owners thereof store their own 
grain, or in which they lease to other 
persons certain bins in which to store 
grain, and preServe it separate from 
others, to which owners no warehouse 
receipts are issued, are not public 
warehouses; nor does the mixing of 
different lots and grades of wheat to- 
gether at the instance of the lessees of 
the bins, and not on account of the 
elevator owner, constitute such eleva- 
tor a public warehouse. State v. 
Smith, 21 S.W. 493, 114 Mo. 180, 191. 


36. Snydacker v. Blatchley, 52 N. 
EB. 742, 177 Ill. 506. 


[a] hus one engaged in buying 
and shipping grain, and also in storing 
grain for others in elevators, is the 
keeper of a public warehouse. Sny- 
dacker v. Blatchley, 52 N.E. 742, 177 
Tl]. 506. 


“Roeper” 35 C.J. p 900. 
37. See cases infra this note. 


[a] Persons declared to be public 
warehousemen.—(1) “Any grain 
dealer who receives” grain 
for storage or shipment, or both, may 
avail himself of the provisions of this 
act by filing notice of his acceptance 
thereof with the state railway com- 
mission.’’ Comp. St. (1922) §§ 7224— 
7231 [quot and applied First Nat. 
Bank of Lincoln v. Lincoln Grain Co., 
919 N.W. 192, 116 Neb. 809, 814; Lex- 
ington Mill & Elevator Co. v. Browne, 
OLOUN.W. 12,°196 Nebe 753, 767] (2) 
But the business of a. coédperative 
wheat marketing association is not 


that of a “public warehouseman.” 
Lexington Mill & WBHlevator Co. vy. 
Browne, supra. (3) And the fact 


that members delivering wheat to a 


The business or vo- 
cation of a warehouseman was well-known, recogniz- 
ed, and defined at common law,*® is a form of bail- 
ment,*® and includes the storage of all kinds of per- 
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sonal property,*! as well as valuables kept in safe de- 
posits,*2 and accordingly, the business of maintain- 
ing a stockyard has been held analogous to that of a 
warehouseman.** 


Business is public or private, as it may be conduct- 
ed for the storage of the goods of the general pub- 
lic, or for those of certain persons,** and in the for- 
mer sense a warehouse has been classified as a pub- 


lie utility,4® or public ageney.*® 


constitute one a 
must be openly 


coébperative marketing association re- 
ceive advances and acquire interests 
in the results of the business at the 
end of the pool year does not render 
the association a public warehouse- 
man subject to Comp. St. (1922) §§ 


7224-7231. Lexington Mill & Hlevator 
Co. v. Browne, supra. (4) AIRY; 
grain dealer who receives 


grain for storage or shipment, or 
both,’ may voluntarily accept the 
terms of this public warehouse act 
by substantial compliance therewith, 
undertake its burdens, and secure its 
benefits and thereby become a “‘public 
warehouseman,” possessing all of the 
powers and subject to all the liabil- 
ities therein provided and contemplat- 
ed. The public thereafter deals with 
him in that capacity. First Nat. Bank 
of Lincoln vy. Lincoln Grain Co., supra. 
(5) “All persons, firms, companies or 
corporations incorporated under the 
laws of Oklahoma who shall receive 
cotton, or broom corn, under the pro- 
visions of this article.’’ Comp. St. 
(1921) § 11106 [quot and applied Trad- 
ers’ Compress Co. v. Precure, 231 P. 
5G, LOTZOK), 190 1927 2C6)) yt is only 
those persons, firms, companies or cor- 
porations who have complied with the 
statute or those compresses storing 
cotton for specified term, and not mill- 
ing in transit, which are by such stat- 
utory provisions constituted public 
warehousemen or public warehouses. 
Traders’ Compress Co. v. Precure, 
supra. (7) ‘All persons, firms, com- 
panies or corporations who shall re- 
ceive cotton in store for hire, 
under the provisions of this act.” 
Vernon’s: Sayles Rev. St. (1914) tit 
131 art 7819 [quot and applied Dallas 
Security Nat. Bank v. Farmers’ Edu- 


cational & Co-op. Warehouse® Co., 
(Tex.Civ.App.) 185 S.W. 649, 650]. 
(8) A cotton compress company, giv- 


ing receipts for cotton stored await- 
ing instructions from the owner to 
compress it, is a public ‘‘warehouse- 
man,” as defined by Rev. St. art 7819, 
as amended by Acts 36th Leg. (1919) 
2d Called Sess. ec 54 § 1 (Vernon Civ. 
St. Suppl Annot. (1922) art 7819). 
Whittington y. Cameron Compress 
Co., (Tex.Civ.App.) 268 S.W. 216, 219. 
(9) Under this statute a distinction 
between public and private ware- 
housemen receiving any description of 
personal property in store for hire is 
in effect abolished, and all are deemed 
public warehousemen, governed by the 
statutory provisions, although failing 
to comply with some of them, as to 
form and receipts. Longwell Transfer 
v. Elliott, (Tex.Civ.App.) 267 S.W. 346. 
(10) A cotton compress company, giv- 
ing receipts for cotton stored await- 
ing instructions from the owner to 
compress it, is a public “warehouse- 
man,’ as defined by such _ statute. 
Whittington v. Cameron Warehouse 
Co., (Tex.Civ.App.) 268 S.W. 216 [aff 
(Commn.App.) 280 S.W. 527]. 


3s. Security Nat. Bank of Dallas v. 


[§ 5] C. Essentials of Occupation. 
ance with the definition of ‘“warehouseman, 


In accord- 
Biel uo 
warehouseman as a general rule he 
engaged in business as such,** al- 


Farmers’ Educational & Co-op. Ware- 


house Co., (Tex.Civ.-App.) 185 S.W. 
649. h 
39. People v. Cochrane, 175 S.W. 

599, 264 Mo. 581, 590. 
40. People v. Cochrane, supra. 


And see generally infra § 16. 
Bailment generally see Bailments 6 
C.J. p 1080. 
Deposit of grain in warehouse as 
bailment see Bailments § 10. 


41. People v. Cochrane, 175 S.W. 
599, 264, Mo. 581, 590. 


[a] “It includes the storage of 
. . . grain, cotton, fruit and other 
farm products—horses, cattle, hogs 
and other live stock—goods, and other 
articles of merchandise—household 
furniture and_ effects.” People v. 
Cee 175 S.W. 599, 264 Mo. 581, 


42. People v. Cochrane, supra. 


Safe deposit companies see infra §§ 
296-305. 


/ 
43. Delaware, etc., R. Co. v. Cen- 
tral Stock-Yard, ete., Co., 19 A. 185, 
46 N.J.Eq. 280. 


“The business of maintaining stock- 
yards for the reception of cattle be- 
longing to others than the proprietor 
of the yards is in itself so analogous 
to the business of warehousemen that, 
in the present trend of judicial opin- 
ion, it would probably be considered 
lawful for the legislature to deal with 
it as a public employment, even if es- 
tablished and conducted by private 
individuals.” Delaware, etc., R. Co. 
v. Central Stock-Yard, ete., Co., supra. 


Federal Packers and Stockyards Act 
see Agriculture. ; 


44. People v. Cochrane, 
599, 264 Mo. 581, 589; Tobacco Grow- 
ers’ Co-op. Ass’n v. Danville Ware- 
ae Co., 1382 S.E. 482, 486, 144 Va- 


Public warehouse; 
houseman see supra § 3 


45. Webster Mfg. Co. v. Byrnes, 
280 P. 101, 104, 207 Gal. 630; State 
Public Utilities Commission y. Mon- 
arch Refrigerating Co., 108 N.B. 716, 
267 Ill. 528, Ann.Cas.1916A 528. 


_ [a] Cold storage warehouse which 
is conducted by the owner at fixed 
rates of compensation for all shippers 
and customers who may choose to 
avail themselves of the services of- 
fered is a public utility. State Public 
Utilities Commission v. Monarch Re- 
frigerating Co., 108 N.E. 716, 267 Ill. 
528, Ann.Cas.1916A 528. 


Public utilities generally see Public 
Utilities 51 C.J. p 1. 


175 S.W. 


public ware- 


46. Central El. Co. y. People, 51 
N.H. 254, 174 Ill. 208, 48 L.R.A. 658. 

47. See supra § 1. 

48. U.S.—Security Warehousing 


Cov v. Hand, 143) By 32) 74 CiCeAls186 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though there is authority to the contrary.4® He must 
also engage to receive the goods of other persons, and 
it is not sufficient merely to keep his own goods in 
store,°° or to store only the goods of a particular per- 
son.°t A person is a warehouseman who receives 
goods under a contract, the main object of which is 
storage,°? as where he receives them under a contract 
merely permitting the goods stored to be mingled 
with other goods of the same kind.** The term has 
been held to include a garage keeper storing automo- 
biles for hire.6* But it does not include one who re- 
ceives goods without compensation and for his own 
use as an immediate purchaser,®® or for future sale 
on account of the depositor;°® nor does it include a 
easual bailee of property.°* 


[§ 6] D. Distinctions.°& Since a warehouseman 
is of a class of bailees known as paid agents, exercis- 
ing private employments, whose lability and rela- 
tion is essentially different from that of a common 
carrier,°® where a person receives goods under a con- 
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tract which constitutes him a warehouseman,°®® he is 
not transformed into a common ¢arrier by reason of 
his undertaking to transport the goods to his ware- 
house,*' or to forward the goods by direction of the 
owner ;°2 and on the other hand, a earrier which 
stores goods merely as incidental to the transporta- 
tion thereof is not a warehouseman,®*® although by 
reason of its acts the carrier may, in some circum- 
stances, be held to the liability of a warehouseman.°* 
An express company®® is not engaged in the busi- 
ness of a warehouseman or of a bailee for hire. A 
state having possession of tobacco for inspection is 
not liable as a warehouseman,®’ but a bonded ware- 
houseman holding goods for the government and the 
owner is a warehouseman as to the owner.°® 


Garage keeper®® who houses motor vehicles with 
the understanding that the owners may take them 
out for use at frequent intervals is not a warehouse- 
man as to such vehicles;’° but he is a warehouseman 
as to motor vehicles which he houses on “dead stor- 


[aff 27 S.Ct. 720, 206 U.S. 415, 51 L.Ed. 
1i07, 1 Ann.Cas: 7891: 


Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 725 (construing 
Burns Rev. St. [1894] §§ 8720-8729). 


Ky.—Mechanics’ Trust Co. v. Dan- 
dridge, 37 S.W. 288, 18 Ky.L. 625 
(construing Act March 6, 1869, St. § 
4768). 

N.Y.—Alton v. New York Taxicab 
Comte NINES 27ye6 6 Mise. 1191. 


Wis.—Geilfuss v. Corrigan, 70 N.W. 
306, 95 Wis. 651, 60 Am.S.R. 143, 37 
L.R.A. 166; Shepardson v. Cary, 29 
Wis. 34. 

See Weigel v. W. C. Reebie & Bro. 
Co., 192 I]l.App. 283 ¢as to the effect 
of holding out as a warehouseman). 


49. Reading Nat. Union Bank vy. 
Shearer, 74 A. 351, 225 Pa. 470, 17 Ann. 
Cas. 664 (holding that, under the 
Pennsylvania statute, speaking of 
“warehouseman, wharfinger ‘or other 
person,” it is not necessary in order to 
constitute one a warehouseman that 
he shall hold himself out to the pub- 
lic as such). ( 

[a] Reason for rule.—As to hold- 
ing “himself out to the general pub- 
lic as engaged in the business of stor- 
ing goods for profit. Such for certain 
purposes seems to be the rule in Wis- 
COnsine gti. ae but, that, 1s: because 
the statute of that state associates 
‘warehouseman’ with common carriers 
and others whose business involves a 
public profession and is therefore to 
be deemed construable as ejusdem 
generis with such. In other states 
the governing statutes provide for 
and refer to a class of warehousemen 
constituted public warehousemen, and 
the decisions proceed thereunder. 
Our statute does not do so:and has no 
similar sound.” Reading Nat. Union 
Bank v. Shearer, 74 A. 351, 225 Pa. 
470, 472, 17 Ann.Cas. 664. 


50. I11.—Trumbull v. Union Trust 
Co., 33 I1].App. 319 [aff 23 N.E. 355]. 


Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 638 Am. 
SR 302,39 DR. As 725: 


Minn.—Fishback v. Van Dusen, 22 
N.W. 244, 33 Minn. 111. 


Mo.—National Bank of Commerce 
of Kansas City, Mo., v. Flanagan Mills 
& Elevator Co., 188 S.W. 117, 268 Mo. 
547. 

Pa.—Moors v. Jagode, 45 A. 723, 195 
dang Gos ‘ 

[al Under a statute relating to 
warehouse receipts, he must be one 


other than the owner of the goods. } 
a ee v. Jagode, 45 A. 723, 195 Pa. 
a lSE% > 

fb] Milling company which buys 
and stores in its own mills grain for 
its own use, buying large stocks at 
advantageous times with money bor- 
rowed from a bank for that purpose, 
and grinding and using it in its usual 
milling business, and issuing receipts 
against it as collateral security for 
the money borrowed, is not a ware- 
houseman, and such receipts are not 
warehouse receipts. Kansas City Nat. 
Bank of Commerce v. Flanagan Mills 
ae Gee Co., 188 S.W. 117, 268 Mo. 


51. Citizens’ Bank v. Willing, 186 
P. 1072, 109 Wash. 464. 


fa] Thus an alleged warehouse 
company, which had no_ separate 
building of its own, and did not store 
goods for the public generally or at 
all, but only stored the product of a 
certain manufacturing company in a 
room or shed upon the premises of 
that company, being simply a device 
by which a bank was furnished nego- 
tiable warehouse receipts as collateral 
securities for loans which it had made 
to the manufacturing company, was 
not a “warehouseman” within the con- 
templation of the Uniform Warehouse 
Receipts Act (Remington Code [1915] 
§§ 3369—1-3369—61). Citizens’ Bank 
ee 186 P. 1072, 109 Wash. 


52. Evans v. New York, ete., 
Steamship Co., 163 F. 405; Armfield v. 
Humphrey, 12 Ill.Anp. 90; Bush v. 
Miller, 138 Barb. (N.Y.) 481; Platt v. 
Hibbard. 7 Cow. (N.Y.) 497; Patter- 
son v. Wenachee Canning Co., 101 P. 
721, 53 Wash. 155. 


[a] Owner of room leased to an- 
other for the purpose of receiving 
goods on storage is a warehouseman 
where he locks and unlocks the room 
daily and undertakes to watch it at 
night. Evans v. New York, ete., 
Steamship Co., 163 F. 405. 


[b] Construction of written con- 
tract, as to whether it creates the re- 
lationship of warehouseman or that 
of Jandlord and tenant, is for the court 
and not for the jury. Patterson v. 
Wenachee Canning Co., 101 P. 721, 538 
Wash. 155. 


Contract of storage in general see 
infra §§ 16-20. 


53. State v. Cowdery, 81 N.W. 750, 
79 Minn. 94, 48 L.R.A. 92; State v. 
Stackman, 46 P. 851, 30 Or. 36. 


64 New Jersey Mfrs’ Ass’n Fire 


Ins. Co. v. Galowitz. 150 A. 408, 409, 
106 N.J.Law 493. But see Lewis v. 
Best-By-Test Garage, 205 N.W. 983, 
200 Iowa 1051 (not engaged in busi- 
ness). 

“Garage keeper” see Livery-Stable 
and Garage Keepers § 3. 

553) Bucher vii Com} 7108, Par e523; 
34. 


56. Bucher v. Com., supra. 


57. See infra § 6. 

58. “Factor? distinguished see 
Factors § 6. 

59. Seals v. Edmondson, 71 Ala. 
509, 511. 


Carrier liable as warehouseman see 
Carriers §§ 323, 345-349, 1589-1592. 

Deposit of grain in warehouse as 
bailment ses Bailments § 10. 


60. See supra § 1. 
61. Armfield v. Humphrey, 12 Tl. 
App. 90. 


62. Bush v. Miller, 13 Barb. (N.Y.) 
rete Platt v. Hibbard, 7 Cow. (N-Y.) 

63. Arlington v. Central of Georgia 
Ri Go,,-56)\S: B. 11.015;:127-Gaa 721 State 
v. Minneapolis, ete., R. Co., 131 N.W. 
1075, 115 Minn. 116. 


[a] Railroad company maintaining 
a warehouse for the purpose of receiv- 
ing goods for shipment and of storing 
the goods of consignees until called 
for, but not seeking goods for storage, 
is not a warehouseman within the 
meaning of a municipal ordinance 
levying an occupation tax on ware- 
housemen. Arlington v. Central of 
ones R. Co. 567 S. BY 1015, 12 Gas 
721. 


64 See Carriers §§ 345-349, 1589- 
1592. 
65. “Express company” see Car- 


riers § 24, 
66. American Ry. Express Co. v. 


Wright, 91 So. 342, 128 Miss. 593, 23 
A.D.R. £27, 


67. Wm. H. Moore & Co. v. State, 
47 Md. 467, 28 Am.R. 483. 


68. Nash v. Page & Co., 80 Ky. 539, 
4 Ky.L. 477, 44 Am.R. 490; Lichten- 
stein v. Jarvis, 52 N.Y.S. 605, 31 App. 
Div.-33 [aff 59 N.E. 1125, 164 NY. 
601]. 

Bonded warehouses generally see 
Customs Duties §§ 304-309; Internal 
Revenue §§ 186, 187. 

69. Generally see 
and Garage Keepers § 3. 

70. In re Wagner, 210 N.W. 986, 
50 SD: 583. = 


Livery-Stable 
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age,” that is, motor vehicles which he stores for the 
winter and not kept in condition for constant use.*! 


Mere casual bailee of personal property is not a 


warehouseman.*? 
Public service corporation.7? 


A 
ness corporation, organized for private gain, with 
power to engage in the general storage and compress 
business, which takes out a warehouseman’s license 
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, ; est."4 
domestie busi- 


Receipt of goods with option to purchase. 
who receives goods with the option to purchase or 
return similar goods is not a warehouseman.’° 


[§§ 6-7 


required by a statute declaring that certain ware- 
houses shall be public warehouses, does not thereby 
become a public service corporation, but at most its 
warehouse business is affected with a public inter- 


One 


II. STATUTORY CONTROL AND REGULATION™S — 


[$ 7] A. In General. 


Within the limitations pre- 
seribed by the federal and state constitutions,“” such 
as the provisions relating to exercise of the police 
power in respect of business and oceupations gener- 
ally,7® and to the subject and title of acts,*® the busi- 
ness of warehousemen, being a business affected with 
a public interest, or, in other words, of a public na- 
ture,*® is subject to control and regulation by the 


[By Henry H. Sxyies] 


legislatures of the several states in the exercise of 


71. In re Wagner, supra. 

72. Alton v. New York Taxicab Co., 
LQ ING YS, 02145 2722466) Mise, 191. 

Bailee generally see Bailments § 2. 

73. “Public service corporation” 
see Corporations § 52 note 34 [a]. 

74. Gulf Compress Co. v. Jones 
Cotton Co., 48 So. 481, 159 Ala. 670; 
Gulf Compress Co. v. Sykes-Tweedy 
& Co., 48 So. 481, 159 Ala. 669; Gulf 
Compress Co. v. Harris, Cortner & 
Co., 48 So. 477, 158 Ala. 343. 

License of warehouseman generally 
see infra § 9. 

75. State v. Stockman, 
3.0)Or: 36: 

Sale or return generally see Sales 
§§ 470-474. 

76. Power of municipal corpora- 
tion to regulate wareheusemen see 
Municipal Corporations § 578. 

Statutory regulation of: 

Charges and expenses for storage see 

infra §§ 188, 184. 

Negotiability of warehouse receipts 

see infra §§ 54-56. 

Safe depositaries see infra §§ 296— 

305. 


46 P. 851, 


Storing and elevating grain see Com- 
merce § 123. 


77. See Constitutional Law 12 C.J. 
p 653. 

7g. See Constitutional Law §§ 431, 
432. 

79. See Statutes § 413 note 97 [a] 
(28). 

80. Munn v. Illinois, 94 U.S. 113, 
OAs eee Se ave OLeCZ ORR. OL Cn, 


Co., 159 F.. 975; Central El. Co. v. Peo- 
ple, 51 N.E. 254, 174 Ill. 203, 43 L.R.A. 
658; People v. Cochrane, 175 S.W. 599, 
264 Mo. 581; Exporters’ & Traders’ 
Compress & Warehouse Co. v. Bar- 
gainer, (Tex.Commn.App.) 45 S.W. 
(2d) 563, 565 [aff (Civ.App.) 31 S.W. 
(2d) 321, and cit Cyc]. And see cases 
infra note 81. 


[a] “Public warehouses estab- 
lished under the law are public agen- 
cies.”). Central» El. Co...vs People; 51 
N.B. 254, 174 Ill. 208, 43 L.R.A. 658, 
662. 

81. U.S.—Munn vy. Illinois, 94 U.S. 
113, 24 L.Hd: 77; Us S.vOregon R., 
Ste:, Cor 159 cs 975. 


Ala.—Faircloth-Segrest Mercantile 
Co. v. Roach, 100 So. 908, 211 Ala. 498. 
Cal.—Harley v. Heyl, 2 Cal. 477. 

Ill.—Hannah v. People, 64 N.E. 776, 
198 Ill. 77; Central El. Co. v. People, 
51 N.E. 254, 174 Ill. 208, 43 L.R.A, 658; 
Sykes v. Peo., 19 N.E. 705, 127 Ill. 117, 
2L.R.A. 461. 

Ky.—Jewell Tobacco Warehouse Co. 
v. Kemper, 268 S.W. 324, 206 Ky. 667; 
Pannell v. Louisville Tobacco Ware- 
house Co., 68 S.W. 662, 82 S.W. 1141, 
113 Ky. 630, 23 Ky.L. 2423; Nash v. 
Page & Co., 80 Ky. 539, 4 Ky.L. 477, 
44 Am.R. 490. 


Minn.—Rippe v. Becker, 57 N.W. 
331, 56 Minn. 100, 22 U-R.A. 857. 


Mo.—State to Use of Hubbard & 
Moffitt Commission Co. v. Cochrane, 
175 S.W. 599, 264 Mo. 581. 


Neb.—Appeal of Union Stockyards 
Co., 170 N.W. 908, 172 N.W. 528, 103 
Neb. 224. 


N.Y.—Windsor v. New York Cent. & 
HM Re Reo. 143. Noy.S. 645, 082 Duise. 
38 [aff 147 N.Y.S. 1150, 168 App.Div. 
930 (aff 116 N.H. 1084) ]. 


Or.—State v. Koshland, 35 P. 32, 25 
Or. 178. 


Hepa we v. Rink, 71 Pa.Super. 579, 
5: 


S.D.—Street v. Farmers’ Elevator 
Co. of Elkton, 149 N.W. 429, 34 S.D. 
523 [aff 146 N.W. 1077, 33 S.D. 601]. 


Tenn.—Rome Bank v. Haselton, 15 
Lea 216. : 


Tex.—HExporters’ & Traders’ Com- 
press & Warehouse Co. vy. Bargainer, 
(Commn.App.) 45 S.W.(2d) 563, 565 
[aff (Civ.App.) 31 S.W.(2d) 321, and 
eit Cyc]; Ex parte White, 198 S.W. 
588,44 Sa" Lex. Cry 18d. 


Va.—Reaves Warehouse Corpora- 
tion v. Commonwealth, 126 S.E. 87, 
141 Va. 194 [error dism 46 S.Ct. 481, 
271 U.S. 690, 70 LiBd. 1154). 


Wash.—State v. Oakley, 225 P. 425, 
129 Wash. 5538. 

[a] Reason for rule.—‘'The extent 
and variety of the business, including 
within its scope the subjects of the 
chief industry of the people of the 
state, as well as the common articles 
of commerce, early evolved the legal 
principle that the conduct of this 
business necessarily affected the pub- 
lic and made its regulation a proper 


\ 


their police powers,®? even though the warehouses, 
such as those used for storing and elevating grain, 
are used as instruments of interstate commerce.*? 
Subject to such limitations, the state legislature may 
‘prescribe regulations with reference to such mat- 
ters as the rate of charges for warehousing sery- 
tces,** such as for elevating, receiving, weighing, and 
discharging grain;** 


the manner of doing busi- 


exercise of the police power of the 
state and federal government.” Peo- 
ple v. Cochrane, 175 S.W. 599, 264 
Mo. 581, 590. 


[b] Rule applied to a statute reg- 
ulating the ginning and ‘storing of 
cotton. Ex parte White, 198 S.W. 
5838, 82 Tex.Cr. 85 (Acts 33d Leg. 
[2 Called Sess.] ¢ 5). 


[ce] As part of jurisprudence.— 
“The doctrine that this calling af- 
fects the public interests and hence 
requires wholesome supervision and 
control by the lawmaking bodies has 
now become a.part of the jurispru- 
dence of the country.” People v. 
Pon ae 175 S.W. 599, 264 Mo. 581, 
3) . 

[d] Invalid exercise of power.— 
A statute providing for the erection 
of a state elevator or warehouse for 
the public storage of grains is not 
an exercise of the police power of the 
state to regulate the business of re- 
ceiving, weighing, and _ inspecting 
grain in elevators, since it has no re- 
lation to the regulation of the busi- 
ness, but provides for the state itself 
engaging in carrying it on. Rippe v. 
Becker, 57 N.W. 331, 56 Minn. 100, 22 
L.R.A. 857. 


Power of municipal corporation to 
regulate warehousemen see Munici- 
pal Corporations § 578. 


82. See Commerce § 123. 
83. People v. Budd, 12 S.Ct. 469, 
143 U.S. 517, 36 L.Ed. 247; Ratcliff 


v. Wichita Union Stockyards Co., 86 
P. 150, 74 Kan. 1, 6 L.R.A.N.S. 834 and 
note, 118 Am.S.R. 298, 10 Ann.Cas. 
1016 and note; Pannell v. Louisville 
Tobacco Warehouse Co., 68 S.W. 662, 
A mS 1141, 113 Ky. 680, 23 Ky.L. 


Statutory regulation of charges 
and expenses for storage in general 
see infra §§ 183, 184. 


84 Budd v. New York, 12 S.Ct. 
469, 143 U.S. 517, 36 L.Ed. 247 Laff 
2a NvEe Ot Ont IN Yeh, SDS Ameserne 
460, 5 L.R.A. 559]. 


[a] “There are elements of pub- 
licity in the business of elevating 
grain which peculiarly affect it with 
a public interest. They are found 
in the nature and extent of the busi- 
ness, its relation to the commerce of 
the state and county, and the practi- 
cal monopoly enjoyed by those en- 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 7-8] 


ness,** sales,*® inspection,’? the negotiability and 
transfer of warehouse receipts,*® the giving of 
bonds,*® the duties and liabilities of a bonded publie 
warehouseman,®® limitation of the lability for goods 
received,®! and requiring performance of reasonable 
publie service as an incident to the exercise of rights 
conferred.®°? State regulations, however, do not ap- 
ply to United States bonded warehouses,®* nor do the 
regulations of one state apply to merchandise stored 
in another state.°* So, also, regulations of a ware- 
house business do not apply to an elevator or ware- 
house built by a person only for the storing of his 
own grain or merchandise, and not that of others;°* 
or to instruments in the nature of warehouse re- 
ceipts issued by a borrower of money on his own 
property in his own possession as security for the 
loan.°® 


Construction of statutory provisions.°7 A stat- 
ute which provides a public warehouse system for 
the handling of grain and a course of marketing and 


storing by or through agencies whose responsibili- ' 


ties are assured by required securities, being reme- 
dial in its nature, should be liberally construed,°® but 


gaged in it.” People v. Budd, 22 N.E. 
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ishing violations, is a valid police 
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should be construed as an entirety and due effect giv- 
en to each part thereof.°® 


[§ 8] B. Uniform Warehouse Receipts Act. The 
law regulating the business of warehousing, partic- 
ularly in respect of warehouse receipts,! is now em- 
bodied in a series of statutory provisions, called the 
“Uniform Warehouse Receipts Act,” which was 
adopted and recommended by the national confer- 
ence of commissioners on uniform state laws, and has 
been enacted as law, either as a whole or with some 
modifications, by the legislatures of most of the 
states and territories of the United States,? and ap- 
plies not only to public warehouses, but generally to 
all warehouses.® 


Purpose of this act, where enacted, is to revise 
the entire subject matter relating to the general busi- 
ness of conducting a public warehouse,* and to uni- 
fy the commercial law of the country on such sub- 
ject,> regulate the parties’ status, rights, and liabil- 
ities,® and to protect those who, in good faith and for 
value, acquire negotiable warehouse receipts by ne- 
gotiation,’ and to render the title to, and right of, 
possession of property stored in warehouses more 


670, 677, 117 N.Y. 1, 15 Am.S.R. 460, 
5 L.R.A. 559. 


[b] Thus a statute is constitu- 
tional in fixing a maximum charge of 
five eighths of a cent per bushel for 
elevating, receiving, weighing, and 
discharging by means of floating or 
stationary elevators, in any city of 
the state containing a population of 
one hundred and thirty thousand or 
over, as well in its application to ele- 
vators owned by private individuals 
as to those owned by corporations 
having chartered privileges from the 
state, since the business carried on is 
affected with a public interest and a 
practical monopoly. People v. Budd, 
TOMS Cty, 46955143 00.8. 547,36) rd. 
247. 

[c]. Where business is carried on 
by individuals, the power of the legis- 
lature to regulate the charge for ele- 
vating grain on their own premises 
depends on the question whether the 
regulation falls within the scope of 
what is called ‘‘police power.” People 
Vesa de oo NG GOs OW Ge Llth Nain ths 
15 Am.S.R. 460, 5 L.R.A. 559. 


85. Central El. Co. v. People, 51 
N.E. 254, 174 Ill. 203, 43 L.R.A. 658; 
Danville Warehouse Co. v. Tobacco 
Growers’ Co-op. Ass’n, 129 S.BE. 739, 
143 Va. 741. 


[a] Meglect of public officers to 
enforce such regulations does not 
constitute a practical construction of 
the regulation. Central El. Co.) v. 
People, 51 N.E. 254, 174 Ill. 203, 43 
L.R.A. 658. 


[b] Inspection of records.—To- 
bacco warehouses being affected with 
public interest and subject to public 
regulation, a statute requiring ware- 
housemen and codperative marketing 
associations to keep and permit in- 
spection of records of names of own- 
ers and growers of tobacco sold, etc., 
is within the state’s police power. 
Danville Warehouse Co, v. Tobacco 


Growers’ Co-op. Ass’n, 129 S.E. 739. 
143 Va. 741. 
86. Reaves Warehouse Corpora- 


tion v. Commonwealth, 126 S.E. 87, 
141 Va. 194 [error dism 46 S.Ct. 481, 
271 U.S. 690, 70 L.Ed. 1154]. 


[a] Thus a statute regulating the 
sale of leaf tobacco, requiring the 
keeping of certain records and pun- 


measure, designed to prevent frauds, 
and not an arbitrary interference 
with private business, or invasion of 
property rights. and not in violation 
of the Fourth, Fifth, and Fourteenth 
Amendments of the federal constitu- 
tion or state constitution relating to 
due process of law. Reaves Ware- 
house Corporation v. Commonwealth, 
126 S.E. 87, 141 Va. 194 [error dism 
46 °S.Ct. 481, 271 U.S 690,770 “bd: 
rae (Va. Acts Extra Sess. [1923] 
c 109). 


Sales by public warehouseman in 
general see infra § 14. 


87. East St. Louis Bd. of Trade 
v. People, 105 Ill. 382; Glass v. Da- 
vis, 23 Gratt. (64 Va.) 184. 


[a] Appointment of inspectors.— 
A statutory provision that in all plac- 
es where there are legally appointed 
inspectors of grain no proprietor or 
manager of a public warehouse of 
class B shall be permitted to receive 
any grain and mix the same with the 
grain of other owners in the storage 
thereof until the same shall have 
been inspected and graded by -such 
inspector, but which makes no pro- 
vision for the appointment of inspec- 
tors, does not authorize the appoint- 
ment of inspectors, and the owners 
or proprietors of such warehouses 
are entitled to conduct their business 
without inspection in the same man- 
ner as before its passage. East St. 
mh Bd. of Trade v. People, 105 Ill. 

82. 


Inspection of grain in public ele- 
vators and warehouses see Inspection 
§ 4 text and note 39. 


gs. See infra §§ 54-56. 
89. See infra §§ 25-30. 
90. Roanoke Banking Co. v. J. BE. 


Dunson & Bros. Co., 117 S.B. 826, 30 
Ga.App. 341. 


Requirement of bond in general see 
infras§! 26. 


91. Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Bargainer, 
(Tex.Commn.App.) 45 S.W.(2d) 563 
[aff (Civ.App.) 31 S.W.(2d) 321]. 


[a] Statute prohibiting public 
warehouseman from limiting by his 
receipt his liabilities or responsibili- 
ties as imposed by the laws of the 
state is not invalid. Longwell Trans- 


ae v. Elliott, (Tex.Civ.App.) 267 S.W. 


Statutory limitation of liability for 
oe or injury in general see infra § 
92. 
Stas (Tex.Civ.App.) 38 
ts 


Interstate Forwarding Co. v. 
S.W. (2d) 


93. Blanc v. Germania Nat. Bank, 
38 So. 537, 114 La. 739. 


Bonded warehouses generally see 
Customs Duties §§ 304-309; Internal 
Revenue §§ 186, 187. 

945 ln reaSts wPauliiS&s Kee CasGrain 
Co., 94 N.W. 218, 89 Minn. 98, 99 Am. 
S.R. 549. 

95. Brass v. North Dakota, 14 S. 
C857, 153 )US., 3915 38) le de toa 

96. Fishback v. Van Dusen, 22 N. 
W. 244, 33 Minn. 111. 

97. Construction of statutes in 
general see Statutes §§ 5638-655. 


98. First Nat. Bank v. Lincoln 
foes Co., 219 N.W. 192, 116 Neb. 
99. First Nat. Bank v. Lincoln 
Grain Co., supra. 


1. See infra §§ 54-56. 
2. See statutory provisions. 


3. Rich v. State, 284 P. 908, 46 
Okl.Cr. 242. 


4 Jewett v. City Transfer & Stor- 
age Co., (Cal.App.) 18 P.(2d) 351. 


[a] “The industrial and economic 
necessity of such unification was 
pressing.” Salt River Valley Water 
Users’ Ass’n v. Peoria Ginning Co., 
231 P. 415, 27 Ariz. 145, 149, 


5. Salt River Valley Water Users’ 
Ass’n v. Peoria Ginning Co., supra. 


[a] “Yo fully accomplish the pur- 
poses of the act, (1) courts must be 
mindful in their interpretation that 
the receipts to be issued under the 
act were to pass current in the com- 
mercial world as negotiable docu- 
ments of title.” Salt River Valley 
Water Users’ Ass’n v. Peoria Ginning 
Co. 238l Pl415, 27) Ati Ze et 5 ey 
Negotiability of warehouse receipts 
under statute see infra §§ 54-56. 


6. Rich v. State, 284 P. 903, 46 
OK1.Cr. 242. 

7. Young v. Harris-Cortner Co., 
268 S.W. 125, 129, 152 Tenn. 15 [reh 
den 268 S.W. 1120, 152 Tenn. 34]. 
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easily convertible;® and in order to do this it has 
beeome necessary to place on the warehouseman a 
much greater responsibility.® 


Construction and operation of act.1° Under well 
settled rules of statutory construction,'? as well as 
under the express provisions of the Uniform Ware- 
house Receipts Act itself, with respect to its inter- 
pretation,'? the act supersedes all existing common 
or statutory law on the same subject,!? and at least 
impliedly repeals prior inconsistent statutory pro- 
visions,'* although it does not change or modify a 
well defined rule or law as to what constitutes a bona 
fide purchaser.t® Accordingly, local laws must be 
interpreted in the light of the desire to make the act 
universal in application, 16 and provisions of the act 
relating to the responsibilities imposed on a ware- 
houseman should be construed as liberally as is con- 
sistent with a fair interpretation of the language em- 
ployed;!7 but where the act tends to give better 
rights or interfere with the rights of others, it is to 
be strictly construed.t® This act must be considered 
separately from the Uniform Conditional Sales 
ACCEL? 


[§ 9] C. Licenses and Taxes.?° Within the lim- 


8. Kershaw v. Booth Fisheries 18. Interstate 
Oro ayer ea Bel Gey oe alate ail, 

9. Kershaw vy. Booth Fisheries Co., 
supra. 

10. Construction of statutes as to 


negotiability of warehouse receipts [a] 
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Banking 
Cor va Brown, 235 55 
526 [cert den sub nom. W. A. Gage & 
Co. Vc, Wilson, 37) (SCs 242" Wass 
632, 61 L.Ed. 537}. 

Thus (1) the provision recog- | Y: 
nizing the power of the depositor of 


[S§ 8-9 


its of the power to regulate the business of ware- 
housemen,?! a state legislature may require a person 
to take out a license to engage in the business or o¢- 
cupation of operating a warehouse,”? such as a grain 
elevator or warehouse,?* or a cold storage ware- 
house,?* and to pay a prescribed license tax;°° or 
may require him to furnish to the tax assessor a list 
of the property stored in his warehouse.?® Such li- 
cense or tax may also be imposed by a municipal cor- 
poration on warehousemen engaged in business with- 
in the limits of the municipality.2* The acceptance 
of a state license does not require the licensee ware- 
houseman to comply with any statutory provision or 
regulation of a warehouse commission which is re- 
pugnant to the constitution of the United States.?* 


Revocation.*® In accordance with the rule that 
the power of revoking a license generally is vested 
in the authority which granted it,°° a license to op- 
erate a warehouse, granted by a court, on whom is 
conferred exclusive jurisdiction to issue and revoke 
such licenses, cannot be revoked or canceled by rail- 
road and warehouse commissioners.** 


Storage of motor vehicles.?? A statute requiring 
a license for the operation of a storage warehouse 


to the customers owning the several 
lots, is not liable to a tax imposed by 
statute on each keeper of a ware- 
house, cotton, or lumber yard, or 
other place of storage for hire. State 
Walker, 28 La.Ann. 636. 


& Trust 
San LAS OrAG 


see infra §§ 55, 56. 

ll. See Statutes §§ 563-655. 

12. Uniform Warehouse Receipts 
Act § 57 (providing that “this act 
shail be so interpreted and construed 
as to effectuate its general purpose 
to make uniform the law of those 
states which adopt it’). 


13. Interstate Banking & Trust 
GOmVarSLOwnD, 2am Heo2yol 4s. © oClAL 
526 [cert den sub nom. W. A. Gage & 
Golo v. “Wilson, 37 S.Ct:) 15, 242 U.S. 
632, 61 L.Hd. 537]. 


[a] Cardinal principal of act must 
have recognition and prevail over any 
inconsistent doctrine which may 
have previously obtained in any of 
the states enacting it. Commercial 
Nat. Bank of New Orleans v. Canal- 
Louisiana Bank & Trust Co., 36 S.Ct. 
194, 239 U.S. 520, 60 L.Ed. 417, Ann. 
Cas.1917E 25 [rev DATS Slots 128 Cc, 
MCL ASULO: 

14. Jewett v. City Transfer & 
Storage Co., (Cal.App.) 18 P.(2d) 351 
State v. Gambrill, 81 A. 10, 15 Ma. 
506. 

Repeal of statutes generally see 
Statutes §§ 498-552. 


15. City Nat. Bank of Decatur v. 
Nelson, 117 So. 681, 218 Ala. 90, 61 A. 
emeys 8. 

[a] It does not change the law 
so as to protect one purchasing prop- 
erty on which another has a lien from 
recovery by the lienholder, if the pur- 
chaser had knowledge of such facts 
as would have put an ordinary pru- 
dent man on inquiry, leading him to 
investigate as to a possible lien. City 
Wat. Bank of Decatur v. Nelson, 117 
So. 681, 218 Ala. 90, 61 A.L.R. 938. 

Bona fide purchaser of warehouse 
receipts see infra § 59. 

16. Salt River Valley Water Usergy’ 
Ass’n v. Peoria Ginning Co., 231 P. 
415, 27 Ariz. 145. 

17. Kershaw v. 
Wo., Lit TiApp: 117. 


Booth Fisheries 


goods in a warehouse to pledge the 
warehouse receipt so as -to give a 
better title than he had and to dis- 
regard those rights which under the 
state’s policy would otherwise accrue 
to the execution creditor will be 
strictly construed. Interstate Bank- 
ing. & Trust Co: v. Brown, 235 F. 32; 
148 €.C.A. 526. [cert den sub nom. 
W. A. Gage & Co. v. Wilson, 37 S.Ct. 
5 ate, Use soos, en Md. Satan (C2): 
Pledge of warehouse receipt in gen- 
eral see infra §§ 69-82. 

19. Banker’s Capitol Furniture Co. 
V. Halil 163) A. 556,11 NJ. Mise 13: 

Uniform Conditional Sales Act see 
Sales § 1168 et seq. 

Construction of Uniform Sales Act 
see Sales § 10. 

20. icenses generally see Licens- 
estat (C-J2 p62: 

21. See supra § 7. 

22. State v. W. W. Cargill Co., 79 
N.W. 962, 77 Minn. 223 [aff 21 S.Ct. 
423, 180 U.S. 452, 45 L.Ed. 619]; In re 
Weener, 210 N.W. 986, 50 S.D. 5838. 

23. State v. W. W. Cargill Co., 79 


NW) 962),.77 “Minn, 3223" [ath 21S Ct 
423, 180 U.S. 452, 45 L.Ba. 619]. 

24. Ex parte Make! (Tex.Cr.) 149 
S.W. 146. 


“Cold storage warehouse” 11 C.J. p 
958 note 79 [b]. 


25. State v. Walker, 28 La.Ann. 
636; Com. v. Delawaré, ete., R. Co., 
6 Pa.Co. 121; Ex parte Flake, (Tex. 
Civ.App.) 149 S.W. 146. 


[a] Cars standing on siding, from 
which coal is sold by the railroad 
company, is not subject to a mercan- 
tile tax imposed on persons who keep 
a store or warehouse for the purpose 
of disposing of their goods. Com. y. 
Delaware, etc., R. Co., 6 Pa.Co. 121. 


{[b] One who maintains mill for 
sawing lumber, connected with which 
is a yard used for keeping the lum- 
ber sawed until it can be delivered 


Osta See Taxation § 765 note 37 [c] 
[a] As not conflicting with ware- 


house statute.—A statute requiring 
warehousemen to furnish the tax as- 
sessor with a list of property stored, 
being a revenue measure, does not 
conflict with a statute regulating the 
business of a public warehouseman. 
Intérstate Forwarding Co. v. Vine- 
yard, (Tex.Civ.App.) 3 S.W.(2d) 947. 


27. Arlington v. Central of ‘Georgia 
R.. (Co:, 56 SEOs, 12 Ga. We 
appeeecn v. New Orleans, 21 La.Ann. 


[a] Ordinance imposing tax must 
be uniform in its operation on all per- 
sons engaged in the same kind of 
business, but this requirement is met 
by, an ordinance imposing a tax of 
one hundred dollars on every keeper 
of a warehouse where produce, goods, 
wares, or merchandise are received on 
storage. Hodgson v. New Orleans, 
21 La.Ann. 301. 


[b] Such taxes are on particular 
calling or business and not on the 
warehouse itself. Hodgson v. New 
Orleans, 21 La.Ann. 301. 


Municipal regulation of warehouse- 
men generally see Municipal Corpo- 
rations § 578. 

Power of municipality to license or 
tax generally see Licenses §§ 10-31. 


28. W. W. Cargill Co. v. Minne- 
Sota, 21 ‘SiCt) 423; 180>U.S. 452) 45) i: 
eat 619 [aff 79 N.W. 962, 77 Minn. 


Operation and effect of license gen- 
erally see Licenses §§ 100-106. 


29. Revocation of licenses gener- 
ally see Licenses §§ 109-113. 


80. See Licenses § 111. 


31. Cantrell v. Seaverns, 48 N.H. 
186, 168 Ill. 165 [aff 64 Ill. App. 273], 


32. Garage as warehouse in gen- 
eral see supra § 2 


Gicense of: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 9-12] WAREHOUSEMEN AND 
does not apply to the “live storage” of motor vehi- 
cles kept by their owners for frequent use,?* but does 
apply to “dead storage” or “winter storage” of such 
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vehicles,?# and one housing ears both for use and 
for winter storage must comply with the statute be- 
fore continuing winter storage.®® 


III. POWERS, DUTIES, RIGHTS, AND LIABILITIES? 


[§ 10] A. Warehouse Companies in General.* <A 
corporation cannot carry on the business of ware- 
housing unless authorized by its charter,?* even 
though it receives a permit from the county author- 
ities to do so;** but a warehouse company may be 
organized under a statute providing for the forma- 
tion of corporations for the transaction of any com- 
mercial business.°® A corporation engaged in the 
business of warehousemen may exercise such powers 
and such powers only as are conferred on it by stat- 
ute or by the terms of its charter,#° and which are 
reasonably and necessarily incidental to its busi- 
ness.*t 


[§ 11] B. Supervision by Public Officers. Where 
the business of a warehouseman is of a public na- 
ture,** it is subject to supervision by public officers 
within the limits of the powers conferred on such 
officers by statute,** and subject to a review of their 
actions by the courts.*4 


As public utility.45 A public warehouse as a pub- 
lic utility*® is subject to the jurisdiction, rules, and 
regulations of the state public utilities commission.*7 


Garage keepers generally see Livery- fees St. 


Stable and Garage Keepers §§ 9-11. 
Motor vehicles in general see Motor 


Louis Grain El. 
822, 101 Mo. 192, 8 I.R.A., 801. 


Who may question validity of cor- 


A statute prohibiting certain enumerated publie util- 
ities from selling, leasing, or encumbering their op- 
erative property without the consent of the public 
utility commission*® does not apply to a public ware- 
house, as a public utility, until it is brought within 
the operation of such statute, by statutory enact- 
ment.*®9 Under a statute authorizing a publie util- 
ity to issue notes for “proper purposes,” without the 
consent of the commission, a note may be so issued 
for the current expenses of a warehouse, as a public 
utilitv,°° and if any material portion of such a note 
is valid and severable, any illegal portion thereof will 
not avail defendants in an action to determine ad- 
verse claims to the utility property. 


[§ 12] C. Conduct of Business—1. In General. 
A public warehouseman, as a public utility,®? as- 
sumes an obligation or duty to the public that ex- 
ists so long as he continues as a public warehouse- 
man.°? He must treat with absolute impartiality all 
who apply to him for service,®* and must so conduct 
his business as warehouseman as not to conflict with 
the performance of his duty to the public®® or vio- 


49. Webster Mfg. Co. v. Byrnes, 
280 P. 101, 207 Cal. 630. 


[a] Thus, where warehouses were 


Co., 13 S.W. 


Vehicles §§ 74-209. 


33. In re Wegner, 210 N.W. 986, 50 
Sr S32 

34. %In re Wegner, supra. 

35. Inre Wegner, supra. 


36. Safe deposit companies see in- 
fra §§ 296-305. 


37. Montgomery Ward & Co. v. 
American Trust, etc. Bank, 71 Ill. 
App. 20; Franklin Nat. Bank v. 


Whitehead, 49 N.E. 592, 149 Ind. 560, 
63 Am.S.R. 302, 39 L.R.A. 725. 


[a] Thus a corporation organized 
under the laws for the incorporation 
of manufacturing and mining com- 
panies, for the manufacture of iron 
and steel products, is not authorized 
to engage in the business of a public 
or private warehouseman. Franklin 
Nat. Bank v. Whitehead, 49 N.E. 592, 
149 Ind. 560, 63 Am.S.R. 302, 39 L.R. 
A. 725. 

Corporate powers generally 
Corporations §§ 2074-2208. 


38. Franklin Nat. Bank v. 
head, 49 N.E. 592, 149 Ind. 
Am.S.R. 302, 39 L.R.A. 725. 


[a] For example, a manufacturing 
company not empowered to do the 
business of a public warehouseman 
cannot be authorized to do so by the 
county auditor on petition, under a 
statute providing that any person or 
incorporated company desiring to 
keep a public warehouse shall be en- 
titled to do so on receiving a permit 
therefor from the county auditor of 
the county in which the warehouse 
shall be kept. Franklin Nat. Bank v. 
Whitehead, 49 N.E. 592, 149 Ind. 560, 
63 Am.S.R. 302, 39 L.R.A. 725. 

39. Franklin Nat. Bank vy. White- 
head, supra; Orient Ins. Co. v. North- 
ern Pac. R. Co., 78 P. 1036, 31 Mont. 
502. 


40. 


see 


White- 
560, 63 


Belcher’s Sugar Refining Co. 


[67 C. J.—29] 


porate transactions see Corporations 
§§ 2178-2182. 


41. Farmers’ Union Warehouse Co. 
v. Hollis, 69 S.E, 33, 8 Ga.App. 339; 
Holt v. Farmers’ Loose Leaf Tobacco 
Warehouse Co., 256 S.W. 6, 201 Ky. 
184. 

[a] Mlustration.—Where the busi- 
ness of a warehouse corporation is 
to handle cotton ginned and to charge 
for storage thereon, an agreement by 
it to collect ginning charges on cot- 
ton stored with it when delivered to 
eustomers is not ultra vires. Farm- 
ers’ Union Warehouse Co. v. Hollis, 
69 S.E. 33, 8 Ga.App. 339. 

{[b] DGoaning money.—While a 
warehouse corporation is not spe- 
cifically authorized by its charter to 
loan money to tobacco producers on 
mortgage, it can do so as a reasonable 
and necessary incident of the busi- 
ness of buying, selling, and rehan- 
dling of tobacco on commission. 
Holt v. Farmers’ Loose Leaf Tobac- 
co Warehouse Co., 256 S.W. 6, 201 
Ky. 184. 


42. See generally supfa §§ 3, 4. 


43. Central Hl. Co. v. People, 
N.B. 254, 174 Ill. 203, 43 L.R.A. 658. 
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44. Cantrell v. Seaverns, 64 III. 
App. 273 [aff 48 N.H. 186, 168 Ill. 
165). 

45. Public utilities in general see 


Public Utilities: 51 C!J.0p 2. 


46. See supra § 7. 
47. State Public Utilities Commis- 
sion v. Monarch Refrigerating Co., 


108 N.E. 716, 267 Ill. 528, Ann.Cas. 


1916A 528; State v. Stutsman, 139 N. 
aye 83, 24 N.D. 68, Ann.Cas.1914D 


Utilities subject to authority of 
public utilities commission generally 
see Public Utilities § 79. 


48. See Public Utilities § 96. 
*By HENRY H. SKYLES (§§ 10-82). 


not brought, until 1927, under the op- 
eration of such a statute, a ware- 
house, as a public utility in 1925, 
could sell, lease, or encumber its ep- 
erative property without the commis- 
sion’s consent. Webster Mfg. Co. v. 
Byrnes, 280 P. 101, 207 Cal. 630 [fol 
Oakland Terminal & Blevator Cor- 
poration v. Mercantile Trust Co. of 
California, 280 P. 107, 207 Cal. 641}. 


50. ‘Webster Mfg. Co. v. Byrnes, 
280 P. 101, 207 Cal. 630 [foll Oakland 
Terminal & Elevator Corporation v. 
Mercantile Trust Co. of California, 
280° P) 107, 207 Cal. 6497. 


[a] “Proper purposes,” as used in 
such a statute, means any outlay nee- 
essary or proper to promote legiti- 
mate objects of public utility, suchas 
a warehouse concern. Webster Mfg. 
Co. v. Byrnes, 280 P. 101, 207 Cal. 630. 


51. Webster Mfg. Co. v. Byrnes, 
280 P. 101, 207 Cal. 680 [foll Oakland 
Terminal. & Elevator Corporation v. 
Mercantile Trust Co. of California, 
280 P. 107, 207 Cal. 641]. 


52. See supra § 7. 


53. Nash v. Page & Co., 80 Ky. 539, 
4 Ky.L. 477, 44 Am.R. 490. 


54 Gray v. Central Warehouse 
Co., 106) SE 657, 181 NG. L66: 


55. Central El. Co. v. People, 51 
N.E. 254. 174 Ill. 208, 43: L.R.A. 658; 
Nash v. Page & Co., 80 Ky. 539, 4 Ky. 
L. 477, 44 Am.R. 490; Delaware, ete., 
R. Co. v. Central Stock Yard, ete. 
Co., 19 A. 185, 46 N.J.Eq. 280. 


[a] Stockyard, ‘when established 
and conducted, under corporate fran- 
chises, should be deemed 
ipso facto a public employment.’ 
Delaware, etc., R. Co. v. Central Stock 
ie: etc., Co., 19 A. 185, 46 N.J.Eqa. 

[b] Injunction.—(1) Public ware-~ 
housemen should be enjoined from 
buying and selling grain stored in 


a ee ee te ee 
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late the provisions of the statute regulating his busi- 
ness.°® An elevator or warehouse on the right of 
way of arailroad company must be conducted in such 
a manner as not to interfere with the railroad com- 
pany in handling its trains and using its track for 
switching purposes.°? 


Closing as public and reopening as private ware- 
houseman. Under a statute giving a warehouseman 
the right to close his warehouse at pleasure, after 
giving a prescribed notice, the owners of a public 
warehouse may close it, as such, at any time in the 
manner prescribed,°’ and may reopen it on the same 
day as a private warehouse.*® 


Custody and control of goods.°° A warehouse- 
man may sell his own goods, and, if he does so in 
good faith, he may become their custodian for the 
purchaser;®! but the fact that goods are stored in 
a public warehouse is sufficient notice that they are 
the property of persons other than the warehouse- 
man, at least to the extent of putting interested par- 
ties on inquiry.°? 

[§ 13] 2. Agency. In accordance with the gener- 
al rules of agency,®* a warehouseman is bound by the 
acts and contracts of his agent made within the os- 
tensible scope of his authority,®* such as in issuing 
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We 
a 


[9§ 12-14 


warehouse receipts.®° 


As agent. A warehouseman may act as the agent 
of others in the purchase of grain or other goods or 
merchandise stored in his warehouse,°® in which case 
the grain or goods is the property of the persons ad- 
vanecing the money for its purchase ;°"* and, if prop- 
erly authorized, he may act as the owner’s agent in 
disposing of such goods.°® A warehouseman, au- 
thorized to ship goods in the owner’s name, has the 
authority to make a statement as to the value of the 
goods, even though he has no knowledge of the actual 
value.°® 


[§ 14] 3. Sales by Public Warehouseman,’° It 
ig within the police power of the state legislature to 
regulate the sale, by a public warehouseman, of cer- 
tain commodities, such as leaf tobacco, at public auc- 
tion;7 and both at common law and under the stat- 
utes a public warehouseman who undertakes to sell 
such commodities at auction assumes an obligation to 
the public with reference to the manner of conduct- 
ing the sale;*2 and he cannot terminate his respon- 
sibility in this regard by advertising his withdrawal 
from business and conducting the same business as 
a commission merchant.7* He cannot discriminate 


by reason of their exacting from 
third persons sterage charges from 
which they were themselves exempt, 
they possessed an undue advantage 
over Others and were thus enabled to 
build up a monopoly of the business 
of buying and selling grain. Central 
El. Co. v. People, 51 N.E. 254, 174 Ill. 
203, 43 L.R.A. 658. (2) Where, by 
the provisions of a charter of a stock- 
yards company, it was obviously the 
intention of the legislature to leave 
the matter of delivery of live stock 
by the railroads and the reception of 
it by the stockyards company to be 
controlled by such contracts as the 
parties might see fit to make, an in- 
junction will not lie to compel the 
stockyards company to receive live 
stock from a railroad company. Del- 
aware, etc., R. Co. v. Central Stock- 
yards, ete., Co., 17 A. 146, 45 N.J.Eq. 
50,.6 I:R.A. 855, faff 19 A..185, 46 
N.J.Eq. 280, 6 L.R.A. 863]. 


56. Central El. Co. v. People, 51 N. 
H).+ 254, 174 111.1208, 43 LRA. 658; 
Cantrell v. Seaverns, 64 IlLApp. 273 
[aff 48 N.E. 186, 168 Ill. 165]. 


[a] Injunction may be refused to 
enjoin methods of doing business on 
the ground that they were contrary 
to public policy, where it does not 
appear that they were contrary to 
statute. Cantrell v. Seaverns, 64 Ill. 
App. 273 [aff 48 N.E. 186, 168 Ill. 
165]. 

ofa Ohicago, |B: & Q: RR. Co.-v..Git- 
fen, 96 N.W. 1014, 70 Neb. 66. 


58. Glass v. Davis, 23 Gratt. (64 
Va.) 184. 

59. Glass v. Davis, supra. 

60. Care required of warehouse- 


man _see infra § 85. 


61. Broadwell v. Howard, 77 Ill. 
305. 
62. Broadwell v. Howard, supra. 


Duty to insure against fire see in- 
fra §§ 111-113. 

63. See Agency 2 C.J. p 404. 

64. Montgomery & Co. v. Arkansas 
- Cold Storage & Ice Co., 124 S.W. 768, 
93 Ark. 191; Nash v. Classon, 55 Il. 
ADD. S505 palit. 45 Neb e276, 163. Tit 
409]; Treasurer and Receiver Gener- 


al v. Macdale Warehouse Co., 160 N. 
E. 434, 262 Mass. 588. 


[a] Thus, where the owner of a 
warehouse pays for all the grain pur- 
chased and placed therein, and em- 
ploys another to take charge of the 
business connected with the ware- 
house, who holds himself out as the 
proprietor’s agent, one making a con- 
tract with the agent in regard to the 
purchase of grain that is stored in 
the warehouse has the right to pre- 
sume that the agent has authority 
to make it in behalf of his principal. 
Nash v. Classon, 55 Ill.App. 356 [aff 
45 N.E. 276, 163 Ill. 409]. 

[b] Resumption of business in 
new location as not being within 
ostensible authority of officer of 
warehouse company. Treasurer and 
Receiver General v. Macdale Ware- 
peree Co., 160 N.E. 434, 262 Mass, 
fg Gomeraets generally see infra §§ 


65. See infra § 35. 

66. Cool v. Phillips & Carmichael, 
66 Ill. 216. 

Capacity to be agent in general see 
Agency § 21. * 

67. Cool v. Phillips & Carmichael, 
66 Ill. 216. 


Title and rights of owners and 
warehouseman as to grain stored in 
bulk see infra §§ 23, 24 


68. Chicago Cold Storage Ware- 
house Co.| v. Murphy, 4 P.(2d) 416, 
134 Kan. 41; Nieter v. McCaull-Dins- 
more Co., 199 N.W. 85, 159 Minn. 395. 

[a] Telegram showing sufficient 
authority.—Chicago Cold Storage 
Warehouse Co. v. Murphy, 4 P.(2d) 
416, 184 Kan. 41. 

Receipt as authorizing warehouse- 
man to act as agent see infra § 44. 

69: ‘Denver & RR.) G. R. Co. v. Teu- 
fel, 172 P. 1060, 64 Colo. 515. 

70. Ageucy in selling goods see 
Supra § 13. 

Wrongful sale or disposition of 
property see infra §§ 171-176. 


71. Jewell Tobacco Warehouse Co, 
v. Kemper, 268 S.W. 324, 206 Ky. 667; 


Danville Warehouse Co. v. Tobacco 
Growers’ Co-op. Ass’n, 129 S.E. 739, 
143 Vad. 


_Auction sales generally see Auc- 
tions and Auctioneers 6 C.J. p 820. 


Statutory regulation of warehouse- 
men in general see supra §§ 7-9. 


72. Nash v. Page & Co., 80 Ky. 539, 
4 Ky.L. 477, 44 Am.R. 490; Danville 
Warehouse Co. v. Tobacco Growers’ 
eeP: Ass'n; 129° SiB5/'739, 1143 Avia; 
741. 


[a] That warehouseman is also 
dealer (1) does not permit him to 
escape the requirements of frankness 
and publicity, imposed by a statute 
requiring him to keep and permit in- 
spection of records of names of grow- 
ers and owners of tobacco sold, etc. 
Danville Warehouse Co. v. Tobacco 
Growers’ Co-op. Ass’n, 129 S.E. 739, 
143 Va. 741 (construing Acts Extra 
Sess. [1923] c 109). (2) The provi- 
sion of the statute regulating the 
sale of leaf tobacco which exempts 
licensed leaf tobacco dealers offering 
for resale tobacco once sold on the 
warehouse floor with respect to which 
provisions of the act had previously 
been complied with does not relieve 
a warehouseman of compliance with 
other provisions of the act merely 
because he is also a dealer. Reaves 
Warehouse Corporation v. Common- 
wealth, 126 S.E. 87, 141 Va. 194 [er- 
ror dism 46 S.Ct. 481, 271 U.S. 690, 70 
L.Ed. 1154). 


Sales to enforce lien for charges, 
etc., see infra §§ 231-238. 


73. Nash v. Page & Co., 80 Ky. 
539, 546, 4 Ky.L. 477, 44 Am.R. 490 
(where the court said: ‘‘There is a 
manifest distinction between the 
manner in which the business of sell- 
ing tobacco at these warehouses is 
conducted and those who are engaged 
in the ordinary business of commis- 
sion merchants. These warehouse- 
men now have, and always did have, 
in this state, public duties to perform, 
and to attempt to control by legisla- 
tion the ordinary business of mercan- 
tile establishments in the same man- 
ner as the duties of these warehouse- 
men are defined and regulated, would 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 14-16] 


by rejecting or excluding anyone as seller or buyer,’* 
or select his own buyers or bidders,’® as by exclud- 
ing a buyer for the reason that he is not a member 
of, or has been excluded from, a board of trade.7® 


[§ 15] 4. Duty To Receive and Keep Goods for 
Storage. A public warehouseman, by virtue of his 
duty to the publie,*7 so long as he continues as such, 
as a general rule, cannot refuse to receive goods of 
the class which he is authorized to receive and 
store,‘* except to the extent that the charter of the 
warehouse company makes the reception of such 
goods or commodities a matter of contraet.79 <A pri- 
vate warehouseman, however, is under no legal obli- 
gation to allow the use of his warehouse to every 
person applying, even though he has suitable ac- 
commodations, and a reasonable reward is offered 
him,*° and, therefore, in the absence of contract, he 
is not bound to receive goods delivered to him, or to 
notify the owner of his refusal to do so.*? 


Infected goods.** A warehouseman is not requir- 
ed to receive into a grain elevator infected grain,** 
and where an elevator becomes infected, the ware- 
houseman may close it for disinfection, whether he 
is a public or a private warehouseman,®* and for 
this purpose may require all grain to be removed aft- 
er reasonable notice to do so;°° and if an owner of 
grain fails to remove it after such notice, the ware- 
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houseman may remove it, and add the reasonable 
cost of doing so to his storage charges,*® and he is 
not required to keep the elevator open indefinitely 
for such person after all grain except his own has 
been removed.*? A statute requiring notice by pub- 
heation on a warehouseman’s discovery that grain in 
his elevator is becoming out of condition applies only 
to grain that is not stored in a separate bin.*® 


[§ 16] D. Contract of Storage®—1. In General. 
A contract of storage of property in a warehouse is 
generally governed as to its requisites and validity 
by the rules relating to contracts,?° particularly 
those relating to contracts of bailment,®! except to 
the extent that it is controlled by the statutes reg- 
ulating such contracts.°? As in the case of a con- 
tract of bailment generally,®? it is generally essen- 
tial to a.contract of storage that the property to be 
stored be delivered into the possession of the ware- 
houseman for the purpose of storage;°* but a ware- 
houseman who advances money to a customer to pur- 
chase property to be shipped to him and sold on the 
customer’s account may stipulate by parol that the 
title to the property shall be in him as security for 
the money advanced, although its possession passes 
temporarily to the customer.®> A contract for the 
storage of property in violation of a statute is void.®® 


Implied contracts. If a warehouseman receives 


be in violation of both the federal and 
state constitutions’). 
74. Gray v. Central 
Co.,, 106 S.E. 657, 661, 181 
leit, Cyc. 
) SYSe Nash Gv.ePaze & "Co, 
539, 4 Ky.L. 477, 44 Am.R. 490 
76. Nash v. Page & Co., supra; 
Gray v. Central Warehouse Co., 106 
S.m. 657, 181 N.C. 166. 
77. See supra § 12. 


78. Nash v. Page & _Co., 80 Ky. 
539, 4 Ky.L. 477, 44 Am.R. 490. 


[a] Thus a public warehouseman 
for the public sale and purchase of 
tobacco cannot refuse to receive to- 
bacco of a producer when shipped to 
him. Nash v. Page & Co., 80 Ky. 539, 
4 Ky.L. 477, 44 Am.R. 490. 


79. Delaware, etc., R. Co. v. Cen- 
tral Stock-Yard, etc., Co., 19 A. 185, 
46 N.J.Eq. 280. 

[a] Thus, where the charter of a 
stockyard company gave it the right 
to make contracts with railroad com- 
panies for the transportation and de- 
livery of live stock, the matter of the 
delivery and reception of live stock 
is, under the charter, left to the con- 
tracting parties to any such agree- 
ment, and no duty is imposed on the 
stockyard company, in that respect, 
except such as it might take on it- 
self. Delaware, etc, R. Co. v. Cen- 
tral Stock-Yard, etc., Co., 19 A. 185, 
46 N.J.Eq. 280. 


80. Kansas City Stockyards Co. v. 
Federal Grain Co., (Mo.App.) 279 S. 
W. 771; Bogert v. Haight, 20 Barb. 
(N.Y.) 251. 

81. Kansas City Stockyards Co. of 
Maine vy. Federal Grain Co., (Mo. 
App.) 279 S.W. 771, 773. 


[a] Thus, in the absence of con- 
tract, delivery of a car of corn to an 
elevator company, not operating a 
public warehouse, does not impose 
any duty on the company to handle 
the car through its elevator or notify 
the owner of its refusal to do so. 
Kansas City Stockyards Co. of Maine 
yv. Federal Grain Co., (Mo.App.) 279 
S.W. 771, 778 (where the court said: 


Warehouse 
IN-CL LL66 


80 Ky. 


“There might have been a moral ob- 
ligation upon the defendant, after de- 
livery, if any, of the car of corn to 
it, to notify plaintiff if it did not in- 
tend to handle the corn, but there 
was no legal obligation existing in 
the absence of a contract”). 

82. Liability for loss or injury 
Eye or to infected goods see infra § 

83. Carley v. Offutt & Blackburn, 
124 S.W. 280, 186 Ky. 212, 26 L.R.A. 
N.S. 1114, 136 Am.S.R. 207 (infected 
with weevil). 

84. Carley v. Offutt & Blackburn, 
supra. 
85. 
supra. ; 
86. Carley v. Offutt & Blackburn, 

supra. 

Charges for storage generally see 
infra §§ 178-195. , 

87. Carley v. Offutt & Blackburn, 
124 S.W. 280, 186 Ky. 212, 26 L.R.A. 
N.S. 1114, 136 Am.S.R. 207. 

88. Carley v. Offutt & Blackburn, 
supra. 

[a] “The purpose of the advertise- 
ment is to reach the owners of the 
grain; but when the grain is stored 
in a separate bin, and the owner is 
known, . this part of the sec- 
tion has no application.’’ Carley v. 
Offutt & Blackburn, 124 S.W. 280, 136 
Keys 212) )218, 136 Am:S: R207, 26 Tere 
A.N.S. 1114. 


Carley v. Offutt & Blackburn, 


89. Receipts see infra §§ 31-82. 
90. See Contracts 13 C.J. p 214. 
91. See Bailments §§ 26-34. 

92. See statutory provisions; and 


case infra this note. 


[a] Thus, under a statutory pro- 
vision to the effect that, where grain 
received in a warehouse is not pur- 
chased and paid for by the ware- 
houseman within a prescribed num- 
ber of days after it is weighed in and 
delivered to the warehouse, it shall 
constitute stored grain, a transaction 
by which grain is deposited in an 
elevator and no demand is made 
therefor until a number of years 
thereafter is one of storage. New 


Aberdeen Equity Exchange v. Heller, 
CSD) 23:7 SN. W877 

93. See Bailments §§ 22-25. 

94 US.—Security Warehousing 
Co.- v. Hand, (1435.1 32).74, CCA 186 
[aft 27 (SiCt. 7201206) UNS) 41s) ballin 
Ed. 1117, 11 Ann.Cas. 789]; Love v. 
EEPoRs Storage Co., 143 F. 1, 74 C.C.A. 


Ga.—Maryland Casualty, Co. v. 
Washington Loan & Banking Co., 145 
ae 761, 167 Ga. 354, 358, 61 A.L.R. 


Mont.—Stites v. Montana & Dako- 
an Co., 284 P. 536, 86 Mont. 
559. 

Pa.—Bash v. Reading Cold Storage 
& Ice Co., 100 Pa.Super. 359. 

Vt.—Blin v. Mayo & Follett, 10 Vt. 
56, donc. Ds 175. 

[a] “The only thing essential to 
the warehousing of goods is that 
their possession be changed from 
that of their owner to that of the 
warehouseman.” Love v. Export 
Ta a Cor M43 eee Lee lLs pr Z4UC: CRAs 

[b] Not warehousing contracts.— 
(1) An arrangement whereby the title 
to goods sold is to be reinvested in 
the seller until the goods are fully 
paid for, possession continuing in the 
buyer, is not a warehousing contract, 
where the goods are not specially set 
aside or marked. In re Ulrop-Huff 
Co., 9 F.(2d) 922 [aff 9 F.(2da) 924]. 
(2) Where a farmer, having sold his 
wheat crop to a grain elevator, re- 
turned one third of the purchase price 
to it, instructing the elevator to hold 
one third of the wheat until it should 
be determined whether he or a mort- 
gagee was entitled thereto, and the 
elevator issued a storage receipt for 
one third of the crop, but did not de- 
liver to the farmer or mortgagee a 
warehouse receipt as required by 
statute, there was no storage con- 
tract. Stites v. Montana’ & Dakota 
Grain Co., 284 P. 536, 86 Mont. 559. 


95. Grange Warehouse Assoc. v. 
Owen, 7 S.W. 457, 86 Tenn. 355. 


96. Haggerty v. St. Louis Ice Mfg., 
etc., Co., 44 S.W. 1114, 143 Mo. 238, 
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goods in the course of his business, in the absence of 
an express contract, an implied contract of storage 
arises." The law also implies, from the fact of 
storage, an agreement by the warehouseman to keep 
the property subject to the. orders of the bailor;*® 
and where the contract is to return bailed grain on 
demand, it implies a contract to keep on‘hand a suf- 
ficient supply.®® 

Modification. A contract of storage is subject to 
change or modification by a special contract between 
the parties.* 

Storage by codwner. One owning an undivided 
interest in property, and having possession thereof, 
may deposit all of it in storage in his own name,” 
and henge is not guilty of misrepresentation to: the 
warehouseman in stating that he owns part of the 
grain and is agent for the owners of the remainder.* 


[§ 17] 2. Nature of Relation Created.* The rela- 
tion between a warehouseman and the owner of 
goods stored with him is contractual in its nature,° 
and usually is that of bailor and bailee for hire,® al- 
though the warehouseman is not aware that the per- 
son storing the goods is the real owner thereof ;* 
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and this rule applies where the property is stored 
in a bonded warehouse which, by federal statute and 
regulations, is in the joint custody of the govern- 
raent and proprietor thereof, although the govern- 
ment’s control is dominant.® If the goods are so 
stored for the benefit of a third person, the ware- 
houseman becomes a bailee for such person.® 


Relation of landlord and tenant, instead of bailor 
and bailee, generally does not exist in case of such 
a contract of storage although the property is stor- 
ed in a separate room, for which the person storing 
the goods pays a monthly or yearly rental, and to 
which he has access;1° but it has been held otherwise 
where, in addition to such facts, the person storing 
the goods is given exclusive access to, and use of, 
the room, for the purpose of putting in and removing 
goods, which are not delivered to, or handled by, the 
warehouseman.*t 


[§ 18] 3. Construction and Operation in General. 
In accordance with the general rules,1? the construc- 
tion and operation of a contract of storage is goy- 
erned by the intention of the parties as derived from 
the terms of the agreement!? and as construed in the 


65 Am.S.R. 647, 40 L.R.A. 151. 

Contract for storage of game dur- 
ing close season as void see Game 
12 note 3 [c]. 

97. Gay v. Bates, 99 Mass. 263; 
Rettner v. Minnesota Cold-Storage 
Co., 88 Minn. 352; Johnson v. Stew- 
art, 90 A. 349, 243, Pa. 485; Graves v. 
Smith, 14 Wis. 5, 80 Am.D. 762. 

88. Finn v. Erickson, 269 P. 232, 
DOMES ei, hate Ore LOT: 

99. 
Elevator Co., 235 P. 574, 77 Colo. 230. 

Delivery by warehouseman in gen- 
eral see infra §§ 138-170. 

1. Hatchett v. Gibson, 13 Ala. 587. 

fa] hus a contract provision that 
a@ warehouse be fireproof may be 
modified by withdrawing such pro- 
vision without a new consideration. 
Hatchett v. Gibson, 13 Ala. 587. 

2. Street v. Farmers’ Elevator Co., 
146 N.W. 1077, 23 S.D. 601 [aff 149 
N.W. 429, 34 S.D. 523]. 

Who may be bailor generally see 
Bailments § 28. 

3. Street v. Farmers’ Elevator Co., 
146 N.W. 1077, 33 S.D. 601 [aff 149 N. 
W. 429, 34 S.D. 523]. 

4 Nature of occupation see supra 
§ 4. 

5. Arizona Storage & Distributing 
Co. v. Rynning, 293 P..16, 37 Ariz. 232; 
Buffalo Grain Co. v. Sowerby, 88 N.E. 
569, 195 IN. ¥- 355. 

Warehouse receipt as evidence of 
contract see infra § 4 


6. Ga.—Maryland Casualty Co. y. 
Washington Loan & Banking Co., 145 
SH E761) 1167) Ga. .354,.358, 61 ALAR, 
323; Elliston v. Atlantic States Ware- 
house Co., 127 S.E. 744, 160 Ga. 237; 
Smith v. Picket, 7 Ga. 104, 50 Am.D. 
385. 

Idaho.—Frontier Milling & Plevator 
Co. y. Roy White Co-operative Mer- 
cantile Co., 138 P. 825, 25 Idaho 478. 


1ll.— National Safe Deposit Co. v. 
Stead, 95 N.E. 9738, 250 Ill. 584, Ann. 
Cas.1912B 430 [aff 34 S.Ct. 209, 232 U. 
S. 58, 58 L.Ed. 504]; Yockey v. Smith, 
54 N.B. 1048, 181 Ill. 564, 72 Am.S.R. 
286 [aff 81 Ill. App. 556]; Shoeman v. 
Temple Safety Deposit Vaults, 189 Ill. 


App. 316 


Burke v. Boulder Milling & 


(243 Pa. 485; 


Thayer, 57 ON. E. 
Baker v. Born, 


Ind.—McGrew v. 
262, 24 Ind.App. 578 


§ 46 N.B. 930, 17 Ind. App. 422. 


La.—McDonald & Foster v. Farm- 
ers’ Gin Co., 1 La.App. 41. 


Mass.—Brown v. National Dock & 
Storage Warehouse Co., 131 N.E. 458, 
239 Mass. 10. 

Mich.—Ledyard v. Hibbard, 12 N.W. 
637, 48 Mich. 421, 42 Am.R. 474. 

N.Y.—Lichtenstein v. Jarvis, 52 N. 
Y.S.. 605, 31 App.Div. 33. [aff 59 N.B. 
1125, 164 N.Y. 601). 

Ohio.—Johnson v. Miller, 
431. 

Pa.—Johnson v. Stewart, 90 A. 349, 
Bretz v. Diehl, 21 Wkly. 


16 Ohio 


N.C. 204. 
R.I.—Dufresne v. Dick, 152 A. 692, 
Omgeeval hoi. 


Wash.—Patterson v. Wenatchee 
Canning Co., 101 P. 721, 53 Wash. 155. 


Wis.—Graves v. Smith, 14 Wis. 5, 80 
Am.D. 762. 

Deposit of grain in warehouse as 
bailment see infra § 22. 


7. Johnson v. Stewart, 90 A. 349, 
243 Pa. 485. 


8. Lederer v. Railway Terminal & 
Warehouse Co., 178 N.E. 394, 346 Ill. 
we 77 A.L.R. 1497 [rev 257 Ill.App. 

Bonded warehouses generally see 
Customs Duties §§ 304-309; Internal 
Revenue §§ 186, loi. 


9. Brown v. National Dock & Stor- 
age Warehouse Co., 131 N.E. 458, 239 
Mass. 10; First Commercial Bank of 
Pontiac v. Valentine, 148 N.Y.S. 792, 
163 App.Div. 709 [aff 108 N.E. 1094, 
214 N.Y. 669]. 


[a] TIllustrations.—(1) A ware- 
house company, with whom a carrier 
stores a shipment, on failure of the 
consignee or holder of the bill of lad- 
ing to remove it, is. a bailee for the 
holder of the bill of lading, thereby 
vested with the right to possession. 
First Commercial Bank of Pontiac vy. 
Valentine, 148 N.Y.S. 792, 163 App.Div. 
709 [aff 108 N.B. 1094, 214 N.Y. 669]. 
(2) Where a dealer selling wool to the 
government marks it “U. S. Q. M. C.,” 
and stores it in a warehouse, the 
warehouseman is charged with notice 


that the dealer makes the contract of 
bailment in behalf of the government. 
Brown v. National Dock & Storage 


Warehouse Co., 131 N.E. 458, 239 
Mass. 10. 
10. Elliston v. Atlantic States 


Warehouse Co., 127 S.E. 744, 160 Ga. 
237; Patterson v. Wenatchee Canning 
Coy 0A PS 2i eo Wash! U55s 


[a] Thus the fact that cotton stor- 
ed in a warehouse is placed in a sep- 
arate compartment, for which a year- . 
ly rental is paid by the depositor, who 
has access to it, and receives negotia- 
ble warehouse receipts, does not ere- 
ate the relation of landlord and ten- 
ant, instead of bailor and bailee. El- 
liston v. Atlantic States Warehouse 
Co., 127 S.E. 744, 160 Ga. 237. 


Bailment generally see Bailments 6 
CI py 10S 0: 


Landlord and tenant generally see 
Landlord and Tenant 35 C.J. p 937. 


11. Bash v. Reading Cold Storage 
& Ice Co., 100 Pa.Super. 359. 


12. See Contracts §§ 481-592. 


13. U.S.—Chicago, ete., R. Co. v. 
Hoyt,13 iSiCt.. V70y 24 Ui Seer 
Ed. 625 [rev 39 F. 415]. 


Minn.—Weiland v. Sunwall, 65 N.W. 
628, 63 Minn. 320. 


Mo.—Security Trust Co. v. Long, 16 
S.W.(2d) 82, 321 Mo. 1229. 


Mont.—Stites vy. Montana & Dakota 
Grain Co., 284 P. 536, 86 Mont. 559. 


N.Y.—Jones ¥v. Morgan, 90 N.Y. 
43 Am.R. 131, 15 N.Y.Wkly.Dig. 318 
Laff 24 Hun 3721. 


Tex.—Magnolia Compress & Ware- 
house Co. v. Major, Cleaver & Co., 
(Civ. App.) 56 S.W.(2d) 949. 


fa] Allowance for waste.—Where 
the contract provides that all loose 
or waste cotton accumulating in a 
warehouse should, while the custom- 
er’s cotton is stored therein, be re- 
turned to the customer on a pro rata 
basis with other customers, a custom- 
er is entitled to recover the allowance 
made by the loose cotton committee 
from the liquidating agent of the 
warehouseman. Magnolia Compress 
& Warehouse Co. vy. Major, Cleaver & 
Co., (Tex.Civ.App.) 56 S.W.(2d) 949. 


Intention of parties as governing 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 18-20] 


light of the circumstances surrounding the transac- 
tion,'* in connection with the provisions of the ware- 
house receipt,’® where one is given, and the govern- 
ing statute.*® A contract which presumably was 
written by the warehouseman should be construed 
most strongly against him.t? A statement in an 
agreement by an elevator company to do what it 
could with a car of grain is not an unconditional 
agreement to run it through the elevator.!§ 


As to title to property. A warehouseman is es- 
topped, as against the bailor, from showing an out- 
standing title, unless he has delivered the property 
to the third party in recognition of such title.!® 


[§ 19] 4. Duration of Contract.2° Where the 
contract expressly stipulates that it is to continue for 
a particular period of time, its duration, of course, is 
thereby determined.?+ But where a warehouseman 
undertakes to furnish storage and there is no ex- 
press contract as to the length of time for which 
the goods shall remain in storage, the contract is a 
continuing one until it is terminated by one of the 
parties, either by the removal of the goods by the 
person storing them, or by notice to do so by the 
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warehouseman;*? and accordingly, where no defi- 
nite time is fixed for the storage, the contract will 
not continue for an indefinite time wholly at the will 
of the bailor,** and in the absence of any terms to the 
contrary, the warehouseman, where a necessity for 
so doing arises, may terminate the contract and have 
the goods or property removed on reasonable no- 
tice,?* particularly where the storage is without 
charge.*® <A contract requiring an elevator to deliv~ 
er wheat deposited by members to the growers’ as- 
sociation contemplates storage until a proper time 
for delivery.?°® 


[§ 20] 5. Performance or Breach.”” In the ab- 
sence of a special agreement, the general duties of a 
warehouseman in performance of his contract are 
to receive and store the goods,?® to exercise ordinary 
care in keeping them,”°® to afford the bailor reason- 
able opportunities of access,?° and to deliver them 
on reasonable demand.*! The warehouseman must 
also comply with any additional duty that may be um- 
posed on him by special provisions in the contract,*? 
such as in regard to the place of storage,** the weigh- 


construction of contract generally see 
Contracts §§ 482-484. 

14. Chicago, ete., R. Co. v. Hoyt, 
13) S:Ct.-779,-149 U:S: 1, 37 L.Ed! 625 
[rev 39 F. 415]; Terry v. Mattoon Ice, 
ete., Co., 103, IllLApp. 265; Brown v. 
National Dock & Storage Warehouse 
Co., 131 N.E. 458, 239 Mass. 10; Wem- 
ple v. Northern Dakota El. Co., 69 N. 
W. 478, 67 Minn. 87. 


[a] Place of storage.—(1) Where 
the parties intend storage at a par- 
ticular place and the goods are there 
delivered and stored, a contract is 
constituted for storage at that place, 
even though the receipt mentions no 
particular repository. McCurdy v. 
Wallblom Furniture, ete., Co., 102 N. 
W. 873, 94 Minn. 326, 3 Ann.Cas. 468. 
(2) A conventional warehouse receipt 
specifying no particular repository is 
not the contract, and the actual prior 
parol agreement, in connection with 
the dealings of the parties, may show 
a contract to store at a particular 
place. McCurdy v. Wallblom Furni- 
ture, etc., Co., supra. 


[b] Goods of third party stored by 
customer.—Where a warehouseman 
has contracted with one party to store 
goods at the owner’s risk, goods of a 
third party stored by the customer 
without notice to the warehouseman 
of their ownership are at the own- 
er’s risk. Terry v. Mattoon Ice, etc., 
Co., 103 Ill.App. 265. 


15. Warehouse receipts generally 
see infra §§ 31-82. 


16. New Aberdeen Equity xchange 
v. Heller, (S.D.)' 237 N.W. 777. 


[a] Thus (1) where the storage of 
grain in a public warehouse is regu- 
lated by statute, the rights of the 
parties under a contract of storage of 
grain, for which a receipt is taken, 
are controlled by such receipt in con- 
nection with the statute. New Aber- 
deen Equity Exchange vy. Heller, (S. 
ID Anes) ENG cise eenes AV.0: MC 
Cabe Bros, Co,..(S.D)inae © INOW.A6 15) 
South Dakota Wheat Growers’ Ass’n 
v: Brady, 212 N.W. 922, 51 S.D. 180. 
(2) Where the statute does not so re- 
quire, a warehouseman is under no 
obligation to purchase any grain de- 
posited with him. New Aberdeen 
Equity Exchange v. Heller, supra. 


Control and regulation of ware- 
housemen generally see supra §§ 7-9. 


Com- 
Wills. 


17.- Exporters’ & ‘Traders’ 
press & Warehouse Co, v. 
(Tex.Civ.App.) 204 S.W. 1056. 

18. Kansas City Stockyards Co. of 
Maine v. Federal Grain Co., (Mo.App.) 
2TIUSIW a all. 

19. Farmers’ Union Warehouse Co. 
Yass Wat Bros., 137 So. 176, 223 Ala. 

Title in case of storage in bulk see 
infra §§ 23, 24. 


20. Generally see Contracts §§ 
620-691. 
21. Robinson v. American Linseed 


Oil Co., 147 EF. 885. 


[a] Thus an offer by a warehouse- 
man to store goods for five years at 
a certain rate, less than the regular 
rate, and tHe acceptance of the offer, 
constitute prima facie a contract for 
five years. Robinson vy. American 
Linseed Co., 147 F. 885. 


22. Cushman vy. Hayes, 46 Ill. 145; 
Sutherland vy. Albany Cold Storage, 
CCC ICO. A633" NE 00) Tl INAYGE 269; 
89 Am.S.R. 815. 

23. Cushman v. Hayes, 46 Ill. 145. 

24. Cushman v. Hayes, supra; Em- 
erald, etc., Brewing Co. v. Leonard, 
48 N-Y.S. 706, 22 Misc. 120. 

25. Knight vy. Beckwith Commer- 
cial Co., 46 P. 1094, 6 Wyo. 500 ‘ 


26. Kansas Wheat Growers’ Ass’n 
v. Farmers’ Blevator Co. of Luray, 
272° P. 181, 327 Kan. 27. 


27. Cross references: 

Action for breach of contract see in- 
fra §§ 239-290. 

Delivery by warehouseman see infra 
§§ 138-170. 


Loss of, or injury to, goods see infra 
§§ 83-137. 


Performance or breach of contract 
generally see Contracts §§ 693-789. 


28. Fairbanks v. Boston Storage 
Warehouse Co., 75 N.E. 737, 189 Mass. 
419, 109 Am.S.R. 646, 13 L.R.A.N.S. 
422; Nelson v. Plimpton Fireproof El. 
Co., 55 N.Y. 480 [rev 8 Alb.L.J. 29]. 


{a] Refusal of warehouseman to 
recogi..zo order, or assignment of part 
of a contract, to store goods with him, 
does not render him liable in damages 
where no goods are tendered and no 
damages are proved. Nelson _ yv. 
Plimpton Fireproof El. Co., 55 N.Y. 


480. 
Duty to store in general see supra 

§ 15. % 
29. See infra § 85. 


Wrongful sale or other disposition. 
see infra §§ 171-176. 


30. Fairbanks v. Boston Storage 
Warehouse Co., 75 N.E. 737 189 Mass. 
fae 109 Am.S.R. 646, 18 L.R.A.N.S. 

[a] Assault on bailor.—Where a 
warehouseman contracts to. store 
plaintiff's goods, to use due care in 
keeping the property, to deliver the. 
same on reasonable demand, and to 
permit plaintiff to visit the room 
where his goods are stored in the 
presence of.one of its employees, it is 
only bound to exercise ordinary care 
and diligence to prevent plaintiff from 
being assaulted by one of its em- 
ployees while he is on its premises. 
Fairbanks v. Boston Storage Ware- 
house Co., 75 N.E. 737, 189 Mass. 419, 
109 Am.S.R. 646, 138 L.R.A.N.S. 422. 


31. Chase y. Washburn, 1 OhioSt. 
244, 59 Am.D. 628. 

Liability for: 

Refusal or failure to deliver see in- 

fra §§ 157-170. 

Misdelivery see infra §§ 142-156. 

32, Hatchett v. Gibson, 13 Ala. 587. 
And see cases infra notes 33-36. 

33. Ala.—Hatchett v. Gibson, su- 
pra. 

Tl.—McRae,v. Hill, 126 Ill. App. 349. 
See Weigel v. W. GC. Reebie & Bro. Co., 
192 Ill.App. 283 (as to waiver as to 
place of storage). 


Kan.—Kansas El. Co. v. Harris, 49 
P. 674, 6 Kan.App. 89. 


La.—Williams v. Gallagher Trans- 
acu & Storage Co., 128 So. 277, 170 La. 


Mo.—Security Trust Co. v. Long, 16 
S.W.(2d) 82, 321 Mo. 1229. 


[a] Licensed warehouse.—A ware- 
houseman accepting automobiles for 
storage from a railroad under a bill 
of lading providing for storage in a 
public or licensed warehouse implied- 
ly agrees to store them in a licensed 
warehouse. Security Trust (Oot =v. 
Long, 16 S.W.(2d) 82, 321 Mo. 1229. 


Liability for loss or injury see in- 
fra §§ 83-137. 
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ing,?* or the manner of keeping the property;*° and 
also must comply with rules affecting the property 
Where the contract pro- 
vides that it is subject to the rules and regulations 
of the warehouseman governing the storage of the 
property, but no established rule or regulation is 
brought to the attention of the depositor at the time 
of the contract, the agreement entered into governs 


or the handling thereof.*°® 


the performance of the contract.** 


[§ 21] B. Storing in Bulk or Mixing Grain or 


Other Produce?8—1. In General. 


grain or other produce of a fungible nature®® stored 
in a private warehouse is entitled, in the absence of 
special agreement or local custom, to have his prop- 
erty kept separate from that of others.4° But in 
accordance with the customary method of conduct- 


34. McDonald & Foster v. Farm- 
ers’ Gin Co., 1 La.App. 41; Sapulpa 
Co. v. Kimbal & Reading, 158 P. 935, 
59 Okl. 93. 

[a] Illustration.—Where plaintiff, 
purchasing cotton from farmers, in- 
trusted such cotton to defendant for 
weighing and storing, there was an 
implied contract of bailment and, 
where defendant negligently over- 
weighed the cotton so that plaintiff 
paid for more cotton than he actually 
received, defendant was liable to 
plaintiff for such loss. McDonald & 
Foster v. Farmers’ Gin Co., 1 La.App. 
41. 

[b] Proximate cause shown.—The 
negligent weighing of cotton was the 
proximate cause of plaintiff's injury, 
where a settlement for cotton sold 
was made on such weights according 
to a custom known to defendant com- 
press company. Sapulpa Co. v. Kim- 
bal & Reading, 158 P. 935, 59 Okl. 93. 

35. Williams v. Gallagher Trans- 
fer & Storage Co., 128 So. 277, 170 La. 
461; Hunter v. Baltimore Packing, 
etc., Co., 78 N.W. 11, 75 Minn. 408. 


[a] Wemperature.—Where a ware- 
house receipt for eggs stored provides 
inter alia that “this company will 
provide any desired temperature, but 
will not be responsible for results,” it 
refers exclusively to the results of 
the temperature requested by the 
bailor. Hunter v. Baltimore Packing, 
ete., Co., 78 N.W. 11, 75 Minn. 408. 


{b] Wrapping and crating furni- 
ture.—(1) A warehouseman agreeing 
to wrap and crate stored furniture 
must do so within a reasonable time 
after receiving the furniture. Wil- 
liams v. Gallagher Transfer & Stor- 
age Co., 128 So. 277, 170 La. 461. (2) 
He violates such contract by remov- 
ing the furniture from the agreed 
storage place after three months to 
another warehouse to crate and wrap 
it. Williams v. Gallagher Transfer & 
Storage Co., supra. 

Liability for loss or injury see infra 
§§ 83-137. 

36. Southern Pac. Co. v. Grangers’ 
Business Ass’n, 1 P.(2d) 477, 115 Cal. 
App. 256. 


[a] Bule applied to a contract be- 
tween a warehouseman and a carrier 
as requiring the warehouseman to 
comply with rules regarding cars 
handled for its account, and prompt 
payment of all demurrage charges ir- 
respective of whom they were to ac- 
erue against. Southern Pac. Co. v. 
Grangers’ Business Ass’n, 1 P.(2d) 
477, 115 Cal.App. 256. 


37. Montgomery & Co. v. Arkansas 
Cold Storage & Ice Co., 124 S.W. 768, 
93 Ark. 191. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing grain elevators and warehouses, which in many 
jurisdictions is regulated by statute,** unless a de- 
positor with a public warehouseman enters into an 
express contract to have his grain kept separate,*? 
as a general rule there is an understanding, express © 
or implied, that the warehouseman, whether public 
or private, is at liberty to store in bulk, that is, to 
mingle the grain or other fungible goods of a deposi- 


tor with the grain or goods of the same nature and 


The owner of 


[a] | Illustration.—Plaintiff con- 
tracted in writing to store apples for 
defendants, the contract providing 
that it was subject to the rules and 
regulations governing the storage of 
apples. Plaintiff’s manager who exe- 
cuted the contract orally agreed that 
defendants could refill the space made 
vacant by the sale of apples with 
other apples. There were printed 
rules and regulations, but none on the 
question whether the space once va- 
cated could be refilled. Defendant, 
after vacating part of the space, was 
refused permission to refill iit. It was 
held that, there being no established 
rule or regulation on the subject 
which was brought to the attention of 
defendants when they entered into 
the contract, the statement and verbal 
agreement of the manager who exe- 
cuted the contract for plaintiff had 
the effect of establishing a regulation 
governing the performance of the 
contract. Montgomery & Co. v. Ar- 
kansas Cold Storage & Ice Co., 124 S. 
W.. 768, 93 Ark. 191, 


38. Cross references: 


Effect of receipt for goods in mass see 
infra § 47. 


Liability of warehouseman for grain: 
Lost or injured see infra §§ 83-137. 
Misdelivered see infra §§ 142-156. 
Sold see infra §§ 172, 173. 


Mingling as affecting liability for 
loss by fire see infra § 106. 


39. “Fungible goods” 27 C.J. p 929. 

40. Ives v. Hartley, 51 Ill. 520. 

41. See statutory provisions; and 
infra text and notes 47-52. 

42. Bailey v. Bensley, 87 Ill. 556; 


Best v. Muir, 77 N.W. 95, 8 N.D. 44 
73 Am.S.R. 742. 


43. Ill.—Dole v. Olmstead, 36 Ill. 
150, 85 Am.D. 397. 


Iowa.—-Arthur v. Chicago, etec., R. 
Co., 17 N.W. 24, 61 Iowa 648; Nelson 
v. Brown, Doty & Co., 5 N.W. 719, 53 
Iowa 555. 


La.—Guillory v. McManus, (App.) 
145 So. 403. 


Minn.—State v. Cowdery, 81 N.W. 
750, 79 Minn. 94, 48 L.R.A. 92; Davis 
v. Kobe, 30 N.W. 662, 36 Minn. 214, 1 
Am.S.R. 6638. 


Or.—Sears v. Abrams, 10 Or. 499. 


Sask.—Caswell v. Western El. Co., 
2 Sask.L. 153. 


[a] Reason for rule.—The mingling 
of produce is “essential in the con- 
duct of the elevator and warehouse 
business. It must be mingled with 
other produce, if it is taken in store, 
or there would have to be a ware- 
house for every patron.” State v. 


’ 


quality of others,*? and return to the depositor the 
amount of his deposit out of the mass;** or he may 
store them with grain or fungible goods of his own,*® 
unless such storing is forbidden by statute or consti- 
tutional provision.*® 
Uniform Warehouse Receipts Act,*7 and correspond- 
ing sections of the adopting state statutes,** which 


This rule is embodied in the 


Cowdery, 81 N.W, 750, 79 Minn. 94, 98, 
48 L.R.A. 92. 


{[b] “It has become a matter of 
common knowledge that such is the 
customary manner of storing wheat 
in-our general commercial elevators, 
and of this the courts should not af- 
fect ignorance, but should take judi- 
cial notice, without proof.” Davis v. 
Kobe, 30 N.W. 662, 36 Minn. 214, 215, 
1 Am.S.R. 663. 


44. See infra § 22. 


45. Hall v. Pillsbury, 44 N.W. 673, 
43 Minn. 33, 19 Am.S.R. 209, 7 L.R.A, 
529 and note. 


46. See cases infra this note. 


[a] In Tllinois (1) under Const. 
(1870) art 18, which makes such a 
warehouse a public warehouse and 
forbids the mixing of grains of dif- 
ferent qualities without the owner’s 
consent, a public warehouseman oc- 
cupies the position of a public trus- 
tee, and his right to store his own 
grain and mix it with the grain of 
others which he may decide to be 
grain of a like quality with his own, 
and to issue and buy warehouse re- 
ceipts representing his own grain, is 
incompatible with his faithful dis- 
charge of his duties to the public. 
Hannah v. People, 64 N.E. 776, 198 Il. 
77; Central Elevator Co, v. People, 51 
N.E. 254, 174 Ill. 208, 43 L.R.A. 658: 
Lichstern vy. J. Rosenbaum Grain Co., 
176 Ill.App. 250. (2) Act (1871) § 6, 
as amended by L. (1897) p 302, giving 
a public warehouseman such right to 
mix grain, was in violation of such 
constitutional provision. Hannah y. 
People, supra. (3) The implied pro- 
hibition of such constitutional provi- 
sion does not involve the right of a 
public warehouseman to store his own 
grain in vacant spaces in his own 
warehouse, and hence involves no 
question of an infringement of the 
Fourteenth Amendment. Hannah v. 
People, supra. 


47. Section 23 provides: “ é 
thorized by agreement or by ele 
a warehouseman may mingle fungible 
goods with other goods of the same 
kind and grade. In such case the. 
various depositors of the mingled 
goods shall own the entire mass in 
common and each depositor shall be 
entitled to such portion thereof as the 
aon deposited by him bears to the 
whole. 


[a] As complete treatise.—‘The 
uniform warehouse receipts act de- 
fines and fixes the rights and liabili- 
ties of the parties in the storing 
of grain, and is a full and complete 
treatise on the subject.” Citizens’ 
State Bank of Vici v. Gettig, 187 P. 
217, 218, 77 Okl. 48. 


48. See statutory provisions. 


 §§ 21-22) 


apply to all warehousemen, whether bonded or not,*® 
and under which a warehouseman may mingle grain 
or products covered by outstanding warehouse re- 
ceipts with other grain or products of like grade, 
whether owned by the warehouseman, or other par- 
ties,°° and such mingling will not constitute conver- 


sion®+ or a confusion of goods.°? 
Goods in boxes, cases, or bales. 


The rule and stat- 
utes permitting goods to be stored in bulk®® do not 
apply to goods or merchandise packed in boxes or 
cases, which can be placed in separate lots or so 
marked as to be readily identified,°* as in the case of 
eggs packed in eases,°® or bales of cotton,®® particu- 
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return of the identical cotton.®? 


[§ 22] 2. Nature of Transaction. 
cordance with the general rule,°® grain or other fun- 
gible goods are stored in an elevator or warehouse 
and mixed with other grain or goods of like kind and 
quality, with the right and duty in the warehouse- 


Where, in ac- 


man to return to the depositor the amount of his de- 


larly where the contract of storage contemplates a 


49. Arndt v. Crowell, 280 P. 815, 
138 Okl. 251; Citizens’ State Bank of 
Viel v. Gettig, 187 P. 217, 218, 77 Okl. 
48. 


“The act does not attempt to deal 
alone with public warehouses, but 
deals generally with all warehouses 
and regulates the status of the parties 
and determines their rights and fixes 
their liabilities.” Citizens’ State 
Bank of Vici v. Gettig, supra. 

50. Central State Bank v. McFar- 
lin, 257°. 535, 168 C.C.AS 619;'-State 
v. Cowdery, 81 N.W. 750, 79 Minn. 94, 
48 L.R.A. 92. 

[a] Flax is included within such 
statutory provisions. State v. Cow- 
dery, 81 N.W. 750, 79 Minn. 94, 48 L. 
R.A. 92. 

51. Central State Bank v. 
lin, 257 F. 535, 168 C.C.A. 519. 


Mixing goods with those of another 
as conversion generally see Trover 
and Conversion, § 40. 


52. Central State Bank v. Mc- 
Farlin, 257 F. 535, 168 C.C.A. 519. 

Confusion of goods in general see 
Confusion of Goods 12 C.J. p 490. 


53. See supra text and notes 39- 
52. 

54. Fifth Nat. Bank v. Providence 
Warehouse Co., 20 A. 112, 17 RI. 112, 
9 L.R.A. 260. 

55. Fifth Nat. Bank v. Providence 
Warehouse Co., supra. 

56. Interstate Banking & Trust Co. 
v. Brown, 235 F. 32, 148 C.C.A. 526 
[cert den sub nom. W.'A. Gage & Co. 
v. Wilson, 37 S.Ct. 15, 242 U.S. 6382. 
61 L.Ed. 537]; Edwards y. Cleveland 
Mill.& Power Co., 138 N.E. 131, 193 
N.C. 780, 53 A.L.R. 1404. 


[a] “Cotton is not fungible goods 
in bales with numbers marked on each 
bale and the weight of each bale as- 
certained.” Edwards v. Cleveland 
Mill & Power Co., 138 N.E. 131, 134, 
193 N.C. 780, 538 A.L.R. 1404. 


57. Edwards v. Cleveland Mill & 
Power Co., supra. 

58. See supra § 21. 

59. See infra § 24. 

60. I1].—Ardinger v. Wright, 38 Ill. 
App. 98. 

Ind.— Miller v. State, 43 N.H. 440, 
144 Ind. 401; Preston v. Witherspoon, 
9 N.E. 585, 109 Ind. 457, 58 Am.R. 
417; Schindler v. Westover, 99 Ind. 
395; Bottenberg v. Nixon, 97 Ind. 
106; Rice v. Nixon, 97 Ind. 97, 49 Am. 
R. 430; Pribble v. Kent, 10 Ind. 325, 
71 Am.D. 327; McGrew v. Thayer, 57 
N.E. 262, 24 Ind.App. 578; Barrows v. 
Wampler, 56 N.E. 935, 24 Ind.App. 
472; Drudge v. Leiter, 49 N.E. 34, 18 
Ind.App. 694, 63 Am.S.R. 359; Baker 
vy. Born, 46 N.E. 930, 17 Ind.App. 422. 


Iowa.—Nelson v. Brown, 5 N.W. 
719, 538 Iowa 555; Sexton v. Graham, 
4 N.W. 1090, 53 Iowa 181; Irons y. 
Kentner, 50 N.W. 73, 51 Iowa 88, 33 


McFar- 


Am.R. 119; Hughes v. Stanley, 45 
Iowa 622; Nelson v. Brown, 44 Iowa 
455; Marks v. Cass County Mill, etc., 
Co., 43 Iowa 146. 

Kan.—Moses v. Teetors, 64 Kan. 
149; Bryan vy. Congdon, 54 Kan. 109. 


Mass.—Cushing y. Breed, 14 Allen 
376, 92 Am.D. 777. 

Mich.—Erwin v. Clark, 13 Mich. 10. 

Minn.—Nieter v. McCaull-Dinsmore 
Co., 199 N.W. 85, 159 Minn. 395 (con- 
struing North Dakota statute); Jack- 
son v. Sevatson, 82 N.W. 634, 79 Minn. 
275; State v. Cowdery, 81 N.W. 750. 
79 Minn. 94, 48 L.R.A. 92; Weiland v. 
Krejnick, 65 N.W. 631, 63 Minn. 314: 
Hall v. Pillsbury, 44 N.W. 676, 43 
Minn. 33, 19 Am.S.R. 209, 7 L.R.A. 529. 


Mo.—Potter v. Mt. Vernon Roller 
ne Co., 72 S.W. 1005, 101 Mo.App. 
581. 

N.Y.—Wadsworth v. Allcott, 6 N.Y. 
xe Andrews v. Richmond, 34 Hun 

N.D.—State v. Farmers’ Elevator 
Co.; 231 NOW... 725, 59 =N.D: 1679 ;2Kast- 
Dota Andrews, 194 N.W. 824, 49 N.D. 

Ohio.—James vy. Plank, 26 N.E. 1107, 
48 OhioSt. 255; O’Dell v. Leyda, 20 
N.E. 472, 46 OhioSt. 244. 

Or.—Savage v. Salem Mills Co., 85 
P. 69, 48 Or. 1, 10 Ann.Cas. 1065; Mc- 
Bee y.~Ceasar, 13)P. 652, 15 Or. 62: 

Pa.—Bretz v. Diehl, 11 A. 8938, 117 
Pa. 589, 2 Am.S.R. 706. 


Tex.—-Ravenna First State Bank v. 
Barnett, -106 S:W. 182, 48° Tex.Civ. 
App. 82. 


Wash.—State v. Oakley, 225 P. 425, 
129 Wash. 553. 

Wis.—Young y. Miles, 20 Wis. 615, 
23 Wis. 643. 


TS a Vege ti v. McClellan, 23 Ont. 


N.W.Terr.—-Snow v. Wolseley Mill- 
ing Co., 7 Terr.L. 123. 


[a] Beason for rule.—‘‘The orig- 
inal idea of a bailment contemplated 
the return of the identical article de- 
livered as soon as the purpose 
of the bailment was accomplished: 
2 Kent, Lect. 40; Story, Bailment, 
§§ 1, 2. But the business of storing, 
transporting and handling grain has 
grown to such proportions in recent 
years as necessarily to have wrought 
a change or modification in the doc- 
trine requiring the subject of bail- 
ment to be returned to the bailor. 
The delivery to public warehouses or 
elevators of thousands of bushels of 
grain for storage and safe-keeping by 
hundreds of owners, renders it im- 
practicable, if not impossible, to keep 
that of the several owners separate 
so as to return the identical grain de- 
livered, and this is no longer expect- 
ed or required. ._The only separation 
now called for by law is to keep grain 
of the same class in bins by itself so 
the owner may have returned to him 


posit out of the mass which is to be kept good to 
that extent, the various owners thereof are tenants 
in common,°® and the transaction constitutes a bail- 
ment,°° although the identical grain deposited cannot 
be redelivered,®+ as where it has been removed, and 
other grain of like kind and quality substituted in its 


grain of the kind and quality deliv- 
ered, and therefore upon the deposit 
of grain with a warehouseman to be 
mixed with the grain of other per- 
sons, the depositor becomes the owner 
of his pro rata share of the entire 
mass, and the transaction is a bail- 
ment, and not a sale.” Savage v. 
Salem Mills Co., 85 P. 69, 48 Or. 1, 14, 
10 Ann.Cas. 1065 and note. 


[b] Cotton seed, which, by agree- 
ment between the owner and one gin- 
ning the cotton for him, is not deliv- 
ered specifically to the owner, but 
passes to the ginner’s warehouse and 
is commingled with that of other own- 
ers of cotton ginned under an arrange- 
ment by which each is to receive from 
the general store the quantity and 
quality of seed going into it from his 
cotton, is not thereby sold by the own- 
er to the ginner, but merely made the 
subject of bailment. Ravenna First 
State Bank v. Barnett, 106 S.W. 182, 
48 Tex.Civ.App. 82. 


[c] - Hvidence.—(1) Where the one 
to whom wheat is delivered and who 
gives a receipt therefor is a ware- 
houseman whose business it is to re- 
ceive grain in store as well as to buy 
and sell, there is no presumption that 
the transaction is a sale. James v. 
Plank, 26 N.E. 1107, 48 OhioSt. 255. 
(2) Where a milling firm receives a 
quantity of wheat and gives receipts 
therefor, stating that it has been re- 
ceived at the “owner’s risk from ele- 
ments,” and at a certain rate when 
sold to them, but no charge is made 
for storage, and the millers use the 
wheat in their business and it be- 
comes a part of their current consum- 
able stock, and its identity is lost, in 
the absence of local usage or a course 
of dealing between the parties to the 
contrary, the receipts should be con- 
strued as evidence of a bailmentiand 
not of a sale. Ledyard v. Hibbard; 
12 N.W. 637, 48 Mich. 421, 42 Am.R: 
474. (3) Receipts for grain déliv- 
ered to a public warehouseman by the 
owners for the double purpose of 
holding it for better prices, and to get 
it removed from their farms while the 
roads were good, evidence a bailment 
and not a sale, whether the grain is 
kept separate or not. Snydacker v. 
eet 52 N.E. 742, 177 Ill. 506, 

61. Snydacker y. Blatchley, supra; 
State v. Barry, 79 N.W. 656, 77 Minn. 
128. And see cases supra note 60. 
But see Nelson v. Brown, 44 Iowa 455 
(holding that such a transaction is a 
bailment until the warehouseman dis- 
poses of the grain, when it becomes a 
sale); Fishback v. Van Dusen, 22 N. 
W. 244, 33- Minn. 111 (holding that, 
where the warehouseman is given the 
right to use and dispose of the grain, 
and fulfill his obligations to the de- 
positor by returning an equal amount 
of other grain of the same quality, 
the transaction, in the absence of a 
statute changing the rule, constitutes 
a sale, and not a bailment). 
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stead ;° 


tion.®* 


62. Hall v. Pillsbury, 44 N.W. 673. 
43 Minn. 33, 19 Am.S.R. 209. And see 
eases supra note 60. 


63. Snydacker vy. Blatchley, 52 N.E. 
742,177 Ill. 506, 512; Mayer v. Spring- 
er, 95 Ill.App. 173 [rev on other 
frounds 61 N.H. 348, 192 Tll. 2701; 
Pontiac Nat. Bank v. Langan, 28 Ill. 
App. 401. 


fa] Doctrine of redelivery of iden- 
tical thing not applicable.—(1) “‘The 
‘general doctrine, frequently announc- 
éd, that in order to constitute a bail- 
ment the obligation must be to re- 
‘store the identical thing which was 
delivered, and that where the obliga- 
tion of the receiver is to return an- 
mother thing of equal value such re- 
‘ceiver becomes a debtor to make such 
return and the transaction is a sale, 
has no application when the receiver 
comes into the possession in the ca- 
pacity of a keeper of a public ware- 
house, within the purview of the con- 
stitution and statutes upon that sub- 
ject,” which “contemplated that grain 
deposited in public warehouses by 
different owners will not be kept sepa- 
rate and that the holders of receipts 
issued by the proprietors of such 
warehouses will not receive the same 
grain they put in storage, and secures 
to the owners of such receipts the ti- 
#le and right to a like quantity of 
‘other grain equal in value. The pro- 
_ prietors of such warehouses do not 

‘become debtors to make return of the 
identical grain deposited, and there- 
fore debtors for the value of the 
grain, but custodians charged with 
the obligation to restore in quality 
and quantity.” Snydacker y. Blatch- 
Tey, 52 N.E. 742, 177 Ill. 506, 512. (2) 
“The evils to be cured were those 
which were supposed to follow the 
prior rule of law,—the rule of the 
eommon law. That rule was that 
where a deposit was made of grain or 
other like property, with the expec- 
tation that it would be commingled in 
‘@ common mass of similar kind, de- 
posited by diferent persons, so that 
its identity would necessarily be lost, 
and the undertaking of the depositee 
was not to redeliver the identical 
property deposited, but to deliver, in 
lieu thereof, an equal amount of the 
same kind of property, the title to the 
property deposited passed to the de- 
positee. The deposit had the effect 
of a sale. The statute changes this 
rule, and provides (Gen. St. 1878, c. 
124, § 13) that ‘such delivery shall in 
all things be deemed and treated as a 
bailment, and~ not as a sale.’ Of 
course, it cannot be understood from 
this that the depositor’s title to the 
identical grain remains, The legisla- 
ture must be taken to have had in 
view the way in which the business of 
such warehouses is, and of necessity 
must be, conducted. They are con- 
stantly receiving deposits of grain, 
and issuing receipts for it, and as 
‘constantly taking up outstanding re- 
ceipts, and removing the amounts of 
grain called for by them, so that per- 


and this rule is particularly applicable 
where the constitutional and statutory provisions rel- 
ative thereto contemplate that grain so deposited 
will not be kept separate;®’? and it is not affected by 
a statutory provision that if on demand and tender 
the goods or merchandise are not delivered the per- 
son entitled thereto may recover the same by ac- 
The transaction is a bailment notwithstand- 
ing the depositor retains the right to elect whether to 
demand a delivery of grain or of money.®® 
transaction is not a bailment, but is in effect a sale 
if the delivery is on such terms that the warehouse- 
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ey.°8 


But the 


haps the same identical grain may not 
remain in the warehouse a_ week, 
though the amount in store is not 
diminished, The declaration that the 
delivery shall be deemed and treated 
as a bailment must be taken as mean- 
ing that the depositor shall be deemed 
to be the owner of, and to have on 
bailment in the warehouse,’ the 
amount of grain that he deposits, al- 
though its identity may have been 
lost by commingling with other, the 
like kind of grain, and although not 
a kernel of the identical grain deposit- 
ed still remains. As fast as grain is 
removed, and other grain is put into 
the common mass, the new grain 
takes the place of that originally de- 
posited, and is appropriated to the 
contract of bailment, so as fo become 
the property of the depositor.” ' Hall 
v. Pilisbury, 44 N.W. 673, 43 Minn. 33, 
35,1 9 Am SUR 2095 20 Mire An 512.97 


64 State v. Oakley, 225 P. 425, 129 
Wash. 553. 


Action to recover goods from ware- 
houseman generally see infra §§ 239- 
285. 


65. Ledyard v. Hibbard, 12 N.W. 
637, 48 Mich. 421, 42 Am.S.R. 474; 
James v. Plank, 26 N.E. 1107, 48 Ohio 
St. 255. But see Lawlor vy. Nicol, 12 
Man. 224 (holding that, when wheat 
or other merchandise is received in a 
warehouse or in an elevator nominal- 
ly on storage for the person deliver- 
ing it but on such terms that the 
identical goods are so mixed up with 
others that they cannot be returned, 
and the well understood course of the 
business is that, unless a price is 
agreed on, the party delivering the 
goods can require only an equivalent 
amount of the same kind and quality 
to be accounted for to him, the con- 
tract between the parties is really 
one of sale and not of bailment, 
whether the vendor is to receive the 
price in money or an equal quantity 
of goods, or has an option to do 
either, as the property in the goods 
has passed to the warehouseman). 


66. I1l—Richardson v. Olmstead, 
74 Ill. 213; Lonergan v. Stewart, 55 
Ill. 44; Ives v. Hartley, 51 Dl. 520; 
Grier v. Stout, 2 Ill.App. 602. 


Ind.—Woodward v. Boone, 25 N.E. 
812, 126 Ind. 122; Lyon v. Lenon, 7 


NE. 311, 106 Ind. 567; Hagey. v. 
Schroeder, 65 N.E. 598, 30 Ind.App. 
P51; 


Mich.—Jones v. Kemp, 12 N.W. 890, 
49 Mich. 9 

Minn.—Weiland v. Sunwall, 65 N.W. 
628, 63 Minn. 320. 

N.Y.—Andrews v. 
Hun 20. 


Pa,—Light v. Heilman, 1 Pearson 
537; Minnich v. Kafroth, 5 Lane.L. 


Richmond, 34 


rf Rev. 189. 


Va.—Reherd v. Clem,.10 S.E. 504, 
86 Va. 374. 
[a] Sale at market price.—Where 


man is not to return, but is to pay for, the grain,*® 
or has from the beginning the right to use or sell 
the grain and to pay in grain or money,®’ or deliver 
any grade of grain and pay the difference in mon- 


[§ 23] 38. Title and Rights of Owners and of Ware- 
houseman—a. In General. Where the circumstane- 
es of the transaction are such as to constitute it a 
bailment,®® the owner of grain or other fungible 
goods deposited in a warehouse is not divested of his 
title merely by the mixing, with his express or im- 
plied consent, of his grain or goods with other grain 


a depositor delivers wheat to a ware- 
houseman, receiving a grain check re- 
citing that the wheat is received on 
storage, “to be sold not later than the 
middle of July,’ the transaction is 
a contract to sell under which the 
depositor has the option of demanding 
a sale up to the middle of July at 
the market price, and on failure to 
exercise that option it is a sale to 
the warehouseman at the then market 
price. Redfern v. Stacy, 12 Ohio Cir. 
Ct. 36, 5 Ohio Cir.Dec. 340: 


Sales generally see Sales 55 C.J. pl. 


67. U.S.—Rahilly v. Wilson, 20 F. 
Cas:No; 911,532, 13. Dill) 420. e 


Ill.— Cloke v. Shafroth, 27 N.E. 702, 
137 Tl. 393, 31 Am-S.R. 375; ‘Richard= 
son v. Olmstead, 74 Ill. 213; Lonergan 
v. Stewart, 55 Ill. 44; Ives v. Hartley, 
ae 520; ‘Grier v. Stout, 2 Ill.App. 


Ind.—Carlisle v. Wallace, 
252, 74 Am.D. 207. 


Iowa.—Barnes v. McCrea, 39 N.W. 
392, 75 Iowa 267, 9 Am/S.R. 9473; 
Johnston v. Browne, 37 Iowa 200. 


Mo.—Potter v. Mt. Vernon Roller 
pt Co.. 738 S.W. 1005, 101 Mo.App. 


Ohio.—Chase v. Washburn, 1 Ohio 
St. 244, 59 Am.D. 623; Gibb v. Town- 
send, 9 Ohio Cir.Ct. 409, 4 Ohio Cir. 
Dec. 96. 

Or.—State v. Stockman, 16 P. 851, 
30 Or. 36. 


Eng.—South Australian Ins. Co. v. 
Randell,,L:R. 3 P.C. 101, 6 Moore B.C. 
N.S. 341, 16 Reprint 755. 


i Ge tis V.. Ker, 297 Us C:GEe: 


[a] Bailment with option to buy.— 
In some cases a distinction has been 
made between a bailment with option 
to buy and a delivery with an imme- 
diate right to sell and to pay in grain 
or money. Nelson vy. Brown, 44 Iowa 
455; Ledyard v. Hibbard, 12 N.W. 637, 
48 Mich, 42, 42 Am.R. 474; State v. 
Rieger, 60 N.W. 1087, 59 Minn. 151 
(where defendant was convicted of a 
violation of a statute providing that 
ho person holding grain in store 
should deliver it without authority of 
the owner and return of the receipt, 
and the receipt reserved an option 
either to deliver the grade of wheat 
called for by the ticket, or to pay the 
bearer the market price on surrender 
of the ticket, it was held that this did 
not render the transaction a sale, but 
merely gave the warehouseman an op- 
tion to buy when the receipt was pre- 
sented, which could be exercised only 
when it was presented and by pay- 
ment). 

68. Kansas Flour Mills Co. vy. 
Board of Com’rs of Harper County, 
LS vEe 795, 124 Kan. 312, 54 A.L.R. 


69. See supra § 22. 


12 Ind. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[8§ 22-23 - 


O’Neal v. Stone, 79 Mo.App. 279.- 


§§ 23-24] 


or goods so that identification is impossible,’° and he 
is the owner of grain in the warehouse to the amount 
.of his deposit, although the identical grain he de- 
posited has been removed, and other grain of like 
kind and quality has been substituted in its stead,7! 
or he is entitled to its equivalent if it has been con- 
verted into money or some other product.*? 
goods stored constitute primarily a trust fund, to be 
applied in payment of outstanding receipts.7* How- 
ever, under the common-law rule,’* if the contract 
permits the warehouseman to return other goods or 
money, the transaction is a sale,‘® and the title to 
the stored property passes to the warehouseman.*® 


70. 
sya) 83 
Kinstry, 
509. 

Ill.—Yockey v. Smith, 54 N.B. 1048, 
181 Ill. 564, 72 Am.S.R, 286; Howe v. 
Munson, 65 Ill.App. 674. 

Ind.—Rice v. Nixon, 97 Ind. 97, 49 
Am.R. 430. 

Iowa.—Arthur v. Chitago, ete. R. 
Co., 17 N.W. 24, 61 Iowa 648; Nelson 
v. Brown, Doty & Co., 5 N.W. 719, 53 
Iowa 555; Dierkson vy. Cass County 
Mill, ete., Co., 42 Iowa 38. 

Kan,.,—Bryan v. Congdon, 87 P. 1009, 
54 Kan. 109. 

Ohio.—Chase v. Washburn, 1 Ohio 
St. 244, 59 Am.D. 623; Inglebright. v. 
Hammond, 19 Ohio 337, 53 Am.D. 430. 


Or.—Tobin v. Portland Flouring 
Mills Co., 68 P. 748, 1108, 41 Or. 269; 
McBee v. Ceasar, 13 P. 652, 15 Or. 62; 
Sears v. Abrams, 10 Or. 499. 


Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 

Wis.—yYoung v. Miles, 23 Wis. 643. 

And see cases supra note 60. 

[a] “his rule is demanded for the 
safety and security of those who en- 
trust their grain to the keeping of per- 
sons engaged in the public business 
of warehousemen.” Yockey v. Smith, 
54 N.E. 1048, 181 Ill. 564, 567, 72 Am. 
S.R. 286. 

71. Hall v. Pillsbury, 44 N.W. 673, 
43 Minn. 33, 19 Am.S.R. 209, 7 L.R.A. 
529 and note. 

72. Re Goodfallow, 19 Ont. 299. 


73. State v. Interstate Surety Co., 
189 N.W. 679, 45 S.D. 592. 


74, Hall v. Pillsbury, 44 N.W. 6738, 
43 Minn. 33, 19 Am.S.R. 209, 7 L.R.A. 
529; Hartford Nat. Exch. Bank v. 
Wilder, 24 N.W. 699, 34 Minn. 149 
(both cases holding the common-law 
rule changed by Gen. St. [1878] c 124 
§ 13, providing that “such delivery 
shall in all things be deemed and 
treated as a bailment, and not as a 
sale’). 


U.S.—Greenleaf v. Dows, 8 F. 
McCrary 27; McCabe v. Mc- 
15 F.Cas.No. 8,667, 5 Dill. 


75. See supra § 22. 
76. U.S.—McCabe v. McKinstry, 15 
F.Cas.No. 8,667, 5 Dill. 509; Rahilly 


v. Wilson, 20 F.Cas.No. 11,532, 3 Dill. 
420 [mod 20 F.Cas.No. 11,531]. 


Iowa.—Dierkson v. Cass 
Mill, etc., Co., 42 Iowa 38; 
v. Browne, 37 Iowa 200; 
Cooper, 10 Iowa 565. 


Mich.—Ledyard v. Hibbard, 12 N.W. 
6387, 48 Mich. 421, 42 Am.R. 474. 


Eng.—South Australian Ins. Co. v. 
Randell, L.R. 3 P.C. 101, 6 Moore P.C. 
N.S. 341, 16 Reprint 755. 


N.W.Terr.—Snow v. Wolseley Mill- 
ine, Co. 1. Lerras 1235 
And see cases supra notes 66-68. 


[a] Flour.—Where, according to 
custom, wheat delivered to a flouring 


County 
Johnston 
Wilson v. 
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Assignment.?7 


The 


mill is thrown into a common bin, and 
a receipt taken therefor, payable in 
wheat, flour, or bran at the holder’s 
option, this custom being known to 
the person bringing the wheat to the 
mill, the title to the wheat passes to 
the owners of the mill. Wilson v. 
Cooper, 10 Iowa 565. Contra Ingle- 
bright v. Hammond, 19 Ohio 337, 53 
Am.D. 430. 

77. Assignments generally see As- 
signments 5 C.J. p 830. 

Negotiability and transfer of ware- 
house receipts see infra §§ 50-82. 

.78 Dows v. Ekstrone, 3 F. 19, 1 
McCrary 434; Nelson v. Plimpton 
Fireproof El. Co., 55 N.Y. 480. 

79. Terry v. Mattoon Ice, etc., Co., 
103 Ill.App. 265. 

80. Tenants in common in general 
see Tenancy in Common 62 C.J. p 401. 


81. See supra § 22. 


82. Colo.—Ramsey v. Rodenburg, 
212° P. 820572) Colo, 567, 569 feit Cyc]. 


Ill.—Dole v. Olmstead, 86 Ill. 150, 
85 Am.D. 397. 


Ind.—Drudge v. Leiter, 49 N.E. 34, 
18 Ind.App. 694,.63 Am.S.R. 359. 


Iowa.—Arthur vy. Chicago, etc., R. 
Co., 17 N.W. 24, 61 Iowa 648; Nelson 
v. Brown, 5 N.W. 719, 53 Iowa 555; 
Sexton v. Graham, 4 N.W. 1090, 53 
Iowa 181. 

Kan.—Moses v. Teetors, 64 Kan. 149, 
57 L.R.A, 267. 


Mass.—Cushing v. Breed, 14 Allen 
376, 92 Am.D, 777. 


Minn.—Herrick vy. Barnes, 8 N.W. 
526, 78 Minn. 475; Hall v. Pillsbury, 
44 N.W. 673, 43 Minn. 38, 19 Am.S.R. 
209, 7 L.R.A. 529 and note. 


N.D.—Huether v. McCaull-Dinsmore 
Co., 204 N.W. 614, 52 N.D. 721. 


Ohio.—O’Dell v. Leyda, 20 N.E. 472, 
46 Ohio St. 244. 


Or.—Brown 
529. 

Wash.—State v. Oakley, 225 P. 425, 
129 Wash. 553. 

And see cases supra note 60. 


83. Colo.—Ramsey v. Rodenburg, 
212 P. 820, 72 Colo, 567. 


Ill.—Dole v. Olmstead, 36 Ill. 150, 85 
Am.D. 397. 


Iowa.—Nelson v. Brown, 5 N.W. 719, 
53 Iowa 555. 


Mass.—Cushing vy. Breed, 14 Allen 
376, 92 Am.D. 777. 

Minn.—Weiland v. Sunwall, 65 N.W. 
628, 63 Minn. 320. 

N.D.—Huether v. MeCaull-Dinsmore 
Co., 204 N.W. 614, 52 N.D. 721. 


Wash.—State v..Oakley, 225 P. 425, 
129 Wash. 553. 


Wis.—Young v. Miles, 20 Wis. 615. 
And see cases supra note 82. 


v. Northcutt, 14 Or. 


. 
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A depositor may assign his inter- 


est in a storage contract,’® and the assignee is bound 
by the terms of the original contract.’® 


[§ 24] b. As Tenants in Common.*? 
transaction constitutes a bailment,** the several own— 
ers of grain or other fungible goods mingled without 
objection in a warehouse are tenants in common of 
the entire mass, in proportion in which each con 
tributed thereto,8? each owner or receipt holder be- 
ing entitled to his pro rata part of the common 
mass,®* and each owner must bear his pro rata share: 
of any loss occasioned by diminution, delay, or other- 
wise, without fault of any of them, to a part of the 


Where the 


But see Morgan v. Gregg, 46 Barb. 
(N.Y.) 183, 186 (where the court said: 
“The circumstance which gives rise 
to the rule that an admixture produces 
a tenancy in common, is the loss of 
identity of the property mixed, mak- 
ing it impossible for each owner to re- 
claim his separate property. But 
where the property, so mixed, is of the 
same kind and of equal value, and the 
proportionate shares are known, thé 
loss of identity does not prevent each 
owner from claiming his separate 
share, and each may take and sell or 
destroy his share, without being lia— 
ble to the owner of the other part. 
. . . In such’ case the admixture 
does not have the effect to change 
the title, unless so intended, but each 
owner continués to own his separate 
share as though no admixture had 
been made. The identity, in such 
case, is not deemed destroyed, so as t@ 
produce the consequences following 
a mixture of ingredients incapable of 
separation. . . The tenaney im 
common exists only when the things: 
mixed can not be separated without 
inconvenience, in the proportion of 
the quantity, quality and value be— 
longing to each’’). 


[a] Interest of holder of storage 
ticket for grain deposited with a ware- 
houseman “attaches proportionately 
to the extent that is ‘required to re- 
deem all outstanding storage tickets 
to all the grain of kind and quality 
described in his receipt that may at 
any time subsequent to its issuance 
be received on account of . = 
general storage into the warehouse, 
and this even though at an interven- 
ing moment there may be no grairm 
whatsoever therein.” Carson State 
Bank v. Grant Grain Co., 197 N.W. 146, 
149, 50 N.D. 558. 


{b] MNilustration.—Where a deposi- 
tor of eight hundred forty-nine 
bushels of wheat in an elevator, on the: 
discovery at a subsequent date that 
the total amount left therein was less: 
than belonged to him and another who 
had stored two thousand one hundred 
one bushels in a common _ mass, 
brought replevin proceedings and 
levied on one thousand eighty-eight 
bushels, leaving but four hundred nine 
bushels, which were levied on by the 
other, who thereafter also inter-- 
vened in the replevin proceedings of 
the first, the intervener was entitled 
to his pro rata part of the whole, 
and the prior levy by the one did not 
constitute such possession or segrega- 
tion as a matter of fact as would pre-- 
vent a prorating. Ramsey vy. Roden- 
burg, 212 P. 820, 72 Colo. 567: 


[c] Where part of mass has been: 
converted, no one of the bailors can,. 
as against the others, recover more 
than his pro rata share of the grain 
left in the warehouse. Weiland v: 
Sunwall, 65 N.W. 628, 63 Minn. 320: 
State v. Oakley, 225 P. 425, 129 Wash. 
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mingled grain or goods,*4 such as by its wrongful re- 
and holders of receipts who receive the 
full amount, or more than their ratable shares, are 
bound to account to other depositors for such sur- 
plus over and above their pro rata portion.’® 


moval ;°° 


Rule not applicable. 


common stock.88 


Warehouseman as cotenant. 


84 U.S.—McDonnell v. Bank of 
China, 33 F.(2d) 816 [cert den 50 S.Ct. 
160, 280 U.S. 612, 74 L.Ed. 654]. 

Colo.—Ramsey v. Rodenburg, 212 P. 
820, 72 Colo. 567. 

Ill.—Dole v. Olmstead, 41 Ill. 344, 
89 Am.D. 386; Dole v. Olmstead, 36 
Pi 50,85 Ame. 39k. 

La.—Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 54 
So. 318, 127 La. 971, Ann.Cas.1913E 
679. 

Minn.—Eggers v. Hayes, 41 N.W. 
971, 40 Minn. 182. 


Or.—Goodman v. 
485, 14 Or. 529. 

Wash.—tTrejbal v. Packard Farm- 
ers’ Warehouse Co., 215 P. 26, 124 
Wash. 638. 

Wis.—yYoung v. Miles, 20 Wis. 615. 

fa] Waste.—Where mingled grain, 
when measured out, falls short of the 
amount for which receipts have been 
issued, by reason of waste, without 
fault of the warehouseman, the short- 
age should be ratably distributed 
among the holders of all the receipts, 
so that each should bear a propor- 
tionate share of the loss. Dole v. 
Olmstead, 41 Ill. 344, 89 Am.D. 386. 

[b] Where oil stored in a tank is 
made up of contributions from differ- 
ent persons and becomes ‘“‘common 
stock,” its partial loss by fire, result- 
ing from a fortuitous cause, neces- 
sitates a pro rata distribution of the 
loss. Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 54 
So. 318, 127 La. 971, Ann.Cas.1913E 
679. 

85. Dows v. Ekstrone, 3 F. 19, 1 
McCrary 434; Sexton v. Graham, 4 N. 
W. 1090, 53 Iowa 181; Weiland v. Sun- 
wall, 65 N.W. 628, 63 Minn. 320; Hall 
v. Pillsbury, 44 N.W. 673, 43 Minn. 33, 
19 Am.S.R: 209, 7 L.R.A. 529. 


[a] Mixing goods as constituting 
conversion.—In order to sustain re- 
plevin against a warehouseman, mix- 
ing the goods of others with his own 
so that identification is impossible, it 
is necessary that the mixing should 
either be the wrongful act of defend- 
ant in replevin or without the consent 
of plaintiff. Low v. Martin, 18 [Ill. 
286. 

86. Dole v. Olmstead, 36 Ill. 150, 85 
Am.D. 397; Goodman v. Northcutt, 13 
P. 485, 14 Or. 529. 

87. Trejbal v. Packard Farmers’ 
Warehouse Co., 215 P. 26, 124 Wash. 
638. 

[a] 
warehouseman 
“warehouses. situated 


Northcutt, 13 P. 


Not common stock.—Where a 
operates two grain 
one hundred 


This rule does not apply to 
grain or goods stored in two warehouses, licensed and 
operated separately, although by the same ware- 
houseman,** unless, by agreement between the own- 
ers, the grain or goods in the two warehouses is made 
So, also, in the case of goods which 
are not of a fungible nature or which may be identi- 
fied, so as not to be storable en masse,®® the deposi- 
tors do not become tenants in common.?° 


If the warehouse- 
man commingles his own grain, he becomes tenant in 
common with the depositors,®? his interest being lim- 
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al. 


fore closing his 


eighty feet apart on the same spur 
track, but each is licensed and oper- 
ated under a statute, requiring ware- 
housemen to report to state authori- 
ties the amount of grain received and 
shipped from each licensed ware- 
house individual of the other, the 
grain in the two warehouses is not 
common stock, and the owner of grain 
in one is not required to prorate with 
the owners of grain in another de- 
stroyed by fire, although the ware- 
houseman’s office was in the destroy- 
ed warehouse, and, according to the 
warehouseman’s books, the grain in 
the two warehouses was treated as 
common stock. Trejbal v. Packard 
Farmers’ Warehouse Co., 215 P. 26, 
124 Wash. 638. 


8g. T'rejbal v. Packard Farmers’ 
Warehouse Co., supra. 

89. See supra § 21. 

90. Interstate Banking & Trust 
Co” vy Browni23o EK. 325° 148 iC: CeA. 
526 [cert den sub nom. W. A. Gage & 
CoN. Wilson, oh Ck. Losre4ae 1s: 
632, 61 L.Ed. 537]., 

[a] Bales of cotton.—Under 
Tenn. Uniform Warehousing Act § 23, 
where ‘cotton warehousemen in the 
city had long been in the habit of 
issuing receipts which banks of the 
city and adjacent cotton country had 
been in the habit of treating as good 
for loans of fifty doltars per bale, all 
of the bales of cottoa in a/warehouse 
of varying values did not become pro 
tanto fungible goods, so that holders 
of the warehouse receipts became ten- 
ants in common of the entire mass. 
Interstate Banking & Trust Co. v. 
Brown, 235 F. 32, 148 C.C‘A. 526 [cert 
den sub nom. W. A. Gage & Co. v. 
Wilson, 37 S.Ct. 15, 242 U.S. 632, 61 L. 
Ed. 537]. 


91. Ind.—Schindler v. Westover, 
99 Ind. 395; Baker v. Born, 46 N.E. 
930, 17 Ind.App. 422. 


TIowa.—Nelson. v. Brown, 5 N.W. 
719, 53 Iowa 655; Sexton v. Graham, 
4 N.W. 1090, 53 Iowa 181. 


Minn.—Hall v. Pillsbury, 44 N.W. 
673, 48 Minn. 33, 19 Am.S.R. 209, 7 L. 
RAY, 529. 

Ohio,—O'’Dell v. 
472, 46 Ohio St. 244. 

Pa.—Bretz v. Diehl, 11 A. 8938, 117 
Pa. 589, 2 Am.S.R. 706. 

[a] Depositor is tenant in com- 
mon to amount called for by his re- 
ceipt, and the warehouseman of the 


Leyda, 20 N.BE. 


remainder. Schindler v. Westover, 99 
Ind. 395 
92. Hall v. Pillsbury, 44 N.W. 673, 


ae Minn. 33, 19 Am.S.R. 209, 7 L.R.A. 
529. 


[§§ 24-25 


ited to the excess above the amount called for by 
the outstanding tickets or receipts.®? 


[§ 25] F. Warehouseman’s Bond®*—1. In Gener- 

Within its power to regulate warehousemen,?* 
the state legislature, for the purpose of protecting 
depositors from wrongful acts of warehousemen,?® 
may require a warehouseman, as a condition to en- 
gaging in the grain elevator or warehouse business, 
to give a bond to.a specified officer or board, binding 
the warehouseman to a careful and faithful per- 
formance of his duties as such,®® and binding him to 
comply with certain preseribed conditions,®’? such 
as in regard to having his bond executed by a surety 
company,°® or as to his giving a prescribed notice be- 


warehouse.°” <A statute requiring 


a bond for the operation of a storage warehouse does 
not apply to the storage of motor vehicles kept for 


93. Bonds generally see Bonds 9 
(Ors joa S 


Warehousing bonds under revenue 
acts see Internal Revenue § 187. 


94 See supra § 7. 


95.; ‘Maryland. Casualty «Co. “vs 
Washington Loan & Banking Co., 145 
S.E. 9761, _ P67rGa-yi3542 61 -AvEuRS 32a 
State v. Broadwater Elevator Co., 201 
PP. 687, 6L Monts 215; Stutsman ™y, 
Cook, 204 N.W. 976, 53-N.D. 162; 
Sas v. Deitbert, (S.D.) 240 N.W. 332, 


[a] “fhe purpose of the bond is 
to proteet persons dealing with the 
warehouseman, in the usual and cus- 
tomary method of business, and 
against fraudulent and unlawful acts 
of the warehouseman in issuing re- 
ceipts for goods in which it recites 
their storage, when the recital is 
false.”” Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323. 


[b] Statement of object and 
rights.—A warehouse law requiring 
a warehouseman storing grain to fur- 
nish a bond sufficient in amount to 
protect outstanding ticket holders is 
intended to provide for the storing 
of a farmer’s grain to give him an op- 
portunity to hold it for the best mar- 
ket, and to secure delivery of grain 
in like kind and quantity to a ticket 
holder who may keep his grain stored 
indefinitely, and when the market is 
satisfactory to him he is entitled to 
a delivery of the grain. Stutsman vy. 
Cook, 204 N.W. 976, 53 N.D. 162. 


96. Faircloth-Segrest Mercantile 
Co. v. Roach, 100 So. 908, 211 Ala. 
498; State v. Sullivan, 99 Mo.App. 
616; State v. Broadwater Elevator 
Co., 201. P. 68%, 61 Mont. 215  ¢con= 
struine Ls [1915] ch93 3§ 27). 


97. Faircloth-Segrest Mercantile 
Co. “v.. "Roach? Sh006S0.5 9.085) 2 1 Aor 
498; Stutsman v. Cook, 204 N.W. 976, 
53 N.D. 162. 


98. Faircloth-Segrest Mercantile 
Co. v. Roach, 100 So. 908, 211 Ala. 498. 


fa] Thus a statute requiring pub- 
lic warehousemen to file with the 
judge of probate a bond “with some 
surety company that has complied 
with the laws of the state as 
a surety” is a valid exercise of the 
police power, and a bond executed 
with individual sureties may properly 
be rejected. Faircloth-Segrest Mer- 
cantile Co. v. Roach, 100 So. 908, 211 
Ala. 498. 


ess Lane v. Kasey, 1 Mete. (Ky.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 25-27] 


use,* but does apply to the winter storage of such 
vehicles.” 


Removal of warehouse; new bond. -A statutory 
provision requiring a warehouseman to give a bond 
to keep his warehouse in good condition does not re- 
quire a new bond on his moving the business from 
one warehouse to another.® 


Determination of sufficiency of bond. Where the 
statute requires the bond to be filed with certain 
commissioners, and gives them power to investigate 
all complaints, they may examine into the sufficiency 
of the bond both as to form and the reliability of the 
sureties, and may summon witnesses;* but in pass- 
ing on the sufficiency of the bond or the necessity of 
a new bond, the commissioners have no right, in a 
controversy between the ticket holders of an insol- 
vent warehouse company, to summon the latter be- 
fore them and threaten to cancel its bonds unless 
it appears.® On the other hand, the fact that a sure- 
ty company has been licensed to do business in the 
state does not authorize it to compel the approval of 
its bonds by the commissioners if sufficient as to 
form and amount, if the latter are dissatisfied with 
the business habits or conduct of the surety.® 


[§ 26] 2. Construction and Operation in General.’ 
The obligation under a warehouseman’s bond faith- 
fully to perform his duties constitutes a contract of 
indemnity;® and the contract of the surety becomes 
complete when the bond is accepted by the proper 
officers or board, as provided by the statute,® and 
notice of such acceptance need not be given to the 
surety.t1° The duty to be performed by a public 
warehouseman, under such statutes, must be within 
the contemplation of the bond given as prescribed by 
the statute;11 and where the statute does not enum- 
erate the duties to be performed, the insertion in the 
bond of the words “in accordance with law” is mere 
surplusage and does not lmit or qualify the ware- 


1. In re Wegner, 210 N.W. 986, 50 and 


S.D. 583. 
2. In re Wegner, supra. 
3. Bailey v. Wood, 69 S.W. 1103, 


ness, 


rity Ine: Co; 
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in line with other ware- 
housemen, and is customary. 
of North America v. 
Ste ee (Tex.Civ.App.) 299 S.W. 
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houseman’s duty,!? and whether in such a case a 
warehouseman has performed the conditions of his 
bond faithfully to perform his duties must be deter- 
mined from a consideration of other facts and cir- 
cumstances.‘ An insurer on the bond of a publie 
warehouseman, faithfully to perform his duties as 
such, is charged with knowledge of the warehouse- 
man’s business and its nature, in regard to duties 
which are in furtherance of such business, and cus- 
tomary and usual.14 


As common-law contract. Hven though the stat- 
utory regulations of warehousemen are declared un- 
constitutional, a bond for the faithful performance 
of a warehouseman’s duty and compliance with the 
laws of the state, and which is supported by an in- 
dependent consideration, is a valid and subsisting 
obligation at common law,'® and the parties are 
bound by its terms, including terms fixing the begin- 
ning of liability as of time prior to execution and de- 
livery of the instrument.'® 


Two warehouses and bonds. Where a warehouse- 
man who operates two warehouses as a single busi- 
ness procures a license and executes two bonds as 
provided by statute, which bonds jointly secure 
grain deposited, and by virtue of his license receives 
grain and stores it indiscriminately in both buildings, 
both bonds may be charged for grain received with- 
out a showing in which building the grain is stored.17 


[§ 27] 3. Liability on Bond in General.t® In ac- 
cordance with the rules relating to the liability of 
a surety in general,1® if the principal, warehouse- 
man, may be held liable on the bond, the surety also 
is liable thereon.?° Where the bond is to secure the 
faithful performance, by the warehouseman, of his 
duties or obligations under the laws of the state and 
the terms of the statute, under which the bond is giv- 
en, the surety is able for a breach of the bond where 
there has been a violation of such obligations,?! and 


generally 
Principal 


see 


Liability on bonds 
and 


Bonds §§ 64-74; 
Surety §§ 124-319. 
Liability of surety on dissolution of 
warehouseman partnership see 


Indem- 


3 Ky.L. 801 (tobacco Q 1 
nt iP Ae oy ( 12. Indemnity Ins. Co. of North Principal and Surety § 156 note 23 
4. State v. Stutsman; 139 N.w. 33, | *merica v. Archibald, supra. [a]. 
Y ; Pett ee 13. Indemnity Ins. Co. of North | Period of liability see infra § 28. 


24 N.D. 68, Ann.Cas.1914D 776. 

5. State v. Stutsman, supra. 

6. State v. Stutsman, supra. 

7. Of bonds: generally see Bonds 
§§ 49-75. 

8. State v. Sullivan, 99 Mo.App. 
616; First Nat. Bank v. Lincoln Grain 
Co., 219 N.W. 192, 116 Neb. 809. 


[a] It guarantees performance of 
the obligation to deliver grain called 
for by warehouse receipts. First Nat. 
Bank v. Lincoln Grain Co., 219 N.W. 
192, 116 Neb. 809. 

Indemnity contracts in general see 
Indemnity 31 C.J. p 417. 


9. State v. Lane, 236 N.W. 353, 60 
N.D. 703 (railroad commissioners). 


10. State v. Lane, supra. 


11. Indemnity Ins. Co. of North 
America v. Archibald, (Tex.Civ.App.) 
299 S.W. 340. 


[a] Handling c. o. d. packages and 
remitting the proceeds collected, al- 
though not prescribed as a duty, and 
not prohibited, is within the contem- 
plation of the bond faithfully to per- 
form its duty as a public warehouse- 
man, where such duty is in direct line 
and in furtherance of its own busi- 


America v. Archibald, supra. 


14. Indemnity Ins. Co. of North 
America v. Archibald, supra. 


15. State to Use of Hubbard & 
Moffitt Commission Co. v. Cochrane, 
175- S.W. 599, 264 Mo. 581; State v, 
Mundy, 205 N.W. 684, 53 N.D. 249. 


[a] Thus, where a warehouse- 
man’s bond is given in pursuance of a 
statute, which, being unconstitution- 
al, did not repeal a prior statute re- 
quiring a bond, and where, through 
compliance with such unconstitution- 
al statute, the warehouseman was 
permitted to engage on or continue in 
business, such bond is supported by 
a consideration independent of the 
unconstitutional statute, and is en- 
forceable. State v. Mundy, 205 N.W. 
684, 538 N.D. 249. 


Bond under unconstitutional stat- 
ute as common-law bond generally 
see Bonds § 43. 


16.. State v. Mundy, 205 N.W. 684, 
53 N.D. 249. 


17. State v. Interstate Surety Co., 
201 N.W. 717, 48 S.D. 57. 


18. Cross references: 


19. See Principal and Surety §8§ 
124-319. 

20. State v. Broadwater HBlevator 
Co., 201 P. 687, 61 Mont. 215; State 
v. Oakley, 225 P. 425, 129 Wash. 553. 

[a]. Where warehouseman would 
have been liable if solvent, and could 
be sued either jointly or severally 
with the sureties, the sureties under 
his statutory bond were liable. State 
v. Oakley, 225 P. 425, 129 Wash. 553. 

21. Ark.—Bolen v. Farmers’ Bond- 
eoeedLini as a 291 S.W. 62, 172 Ark. 
975. 

Ga.—L. R. Sams Co. v. Jewell- 
Loudermilk Co., 157 S.E. 836, 42 Ga. 
App. 676, 

N.C.—Lacy v. Globe Indemnity Co., 
126 S.H. 316, 189 N.C. 24: 

N.D.—State v. Farmers’ Co-opera- 
tive Elevator Co. of Lansford, N. D., 
167 “Niw.7 2285. 139 VND. P2sibey leRA. 
1918H 233. 

S.D.—State v. Interstate Surety Co., 
201 N.W. 717,48 S.D. 57. 

Can.—King v. London Guarantee & 
Accident Co., 19 Can.Exch. 885, 51 
Dom.L.R. 624, 2 West.Wkly. 83. 


[a] Sufficiency of default.—Where 
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even though the statute, under which the bond is giv- 
‘en, is unconstitutional, the surety may be held lable 
on the bond for a breach by the warehouseman of 
his common-law duty.?2. The surety, as well as the 
warehouseman, may be held liable on the bond for 
any act of conversion on the part of the warehouse- 
man,°* or for the issuance of a receipt for goods that 
were not in the warehouse at the time the receipt was 
issued, as being a fraudulent issuance of the re- 
-ceipt,?* or for closing the warehouse without giving 
notice, as required by statute,?> or for failing to pay 
over the proceeds of a sale of stored merchandise,?° 
and such liability is not affected by the termination 
and renewal of the warehouse lease.?" Under the 
provision of the United States Warehouse Act, that 
a warehouseman, licensed under such act, shall not 
issue warehouse receipts except for agricultural 
products actually stored in the warehouse,?® a person 
to whom receipts are issued for goods not in storage, 
-or his transferee with notice, has no valid claim un- 
‘der such receipts against the surety on the ware- 
thouseman’s bond,?° although a verdict for the sure- 
‘ty in such a case does not release it from liability 
on other claims, the validity of which is sufficiently 
established.2® The issuance of such receipts, how- 
ever, raises a presumption that they represent prod- 
uets actually stored with the warehouseman,*! and 
the surety is estopped, as against a transferee of 
the receipts, from attacking them as spurious and 
fraudulent, unless the transferee knew at the time 


pra § 26. 
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he took the receipts that there were no products be- 
hind them.*? 


As insurer. Where, under the provisions of the 
statute, lability for loss is not dependent on the 
exercise of due care by the warehouseman, the ha- 
bility of the warehouseman or surety is that of an 
insurer,®* and larceny from the warehouse does not 
relieve the warehouseman’s bond of liability.*# 


Defenses. It is no defense to the enforcement of 
lability against the surety, under the warehouse- 
man’s bond, that the warehouseman had moved his 
elevator or warehouse a short distance within the 
same town, without the surety’s consent,*° that the 
warehouseman had sold his interest in the property 
stored,*® or that the warehouseman had not been 
sued or adjudged liable to plaintiff.27 A surety who 
has made himself responsible for the performance 
by the warehouseman of all duties imposed on him 
by statute cannot avoid liability because of the prin- 
cipal’s failure to issue a prescribed storage ticket.?8 
A release or attempted release or withdrawal of the 
surety with the consent of the injured person is of 
no avail as a defense in an action for damages flow- 
ing from wrongful acts already done.*® 

Laches, In accordance with the rule that a check 
operates as payment if the creditor is guilty of lach- 
es or want of diligence in presenting it for pay- 
ment,*° a depositor of grain or other merchandise in 


such pledged receipts with notice that 


a public warehouseman issues a stor- 
‘aze ticket for grain, no default suffi- 
cient to hold the surety on his bond 
‘occurs until the ticket is presented 
and demand for the grain or its equiv- 
alent is refused. State v. Farmers 
Co-operative Elevator Co. of Lans- 
ford, N. D., 167 N.W. 223, 39 N.D. 235. 
L.R.A.1918 233. 


[b] Failure to cancel receipts.— 
“Where the local manager of a stor- 
age warehouse, in violation of stat- 
ute, retained negotiable cotton re- 
eeipts surrendered to him, by owners 
of cotton, and, instead of canceling 
“them and returning them to the gen- 
eral superintendent, delivered them to 
a bank as collateral security for a 
loan, sureties on his bond, which pro- 
vided that the principal would faith- 
fully perform all obligations as ware- 
housemen under such act, are liable 
for such misconduct and default of 
the principal. Lacy v. Globe Indem- 
nity Co., 126 S.B. 316, 189 N.C. 24. 


[c] Acts not within statute.— 
"Where, by giving a warehouse stor- 
‘age receipt, in compliance with the 
‘statute, at ithe time of delivery of 
‘srain the waerehouseman discharges 
-all his statutory duties as a licensee 
and complies with the requirements 
of the statute, and the purchase of 
grain by him subsequently 1s) not 
done under his license, but in the ex- 
ercise of his common-law right, a 
pond for its due and faithful compli- 
ance with all the enactments and re- 
quirements of ithe statute does not 
cover such purchases, and the surety 
cannot be held liable on the bond 
therefor. King v. London Guarantee 
& Accident Co., 19 Can.Aixch. 385, 51 
Dom.L.R. 624, 2 West.Wkly. 83. 


22. State, to Use of Hubbard & 
Moffitt Commission Co. v. Cochrane, 
175 S.W. 599, 264 Mo. 581. 

As common-law obligation see su- 


23. Stutsman v. Cook, 204 N.W. 
976, 538 N.D..162; State v. Oakley, 225 
P. 425, 129 Wash. 553. 

[a] Tllustrations.—(1) A  ware- 
houseman, who ships grain stored in 
a warehouse out of the state, and sells 
it and anplies the proceeds to his own 
indebtedness and has no grain in the 
warehouse, nor in terminal elevators 
to redeem outstanding storehouse 
tickets, converts grain so stored, and 
he and his bondsmen are liable for 
the value thereof. Stutsman v. Cook, 
204° N.W. °976,.53 N.D.- 162. (2) 
Where the obligation of the sureties 
is to answer for the warehouseman’s 
faithful performance of acts and du- 
ties ‘enjoined on him by statute, and 
the principal is bound for a conver- 
sion of grain without demand by 
depositors and receipt holders, the 
sureties are also bound. State v. 
Oakley, 225 P. 425, 129 Wash. 553. 

Liability for conversion in general 
see infra §§ 171-176. 

24. Maryland Casualty Co.  v. 
Washington Loan & Banking Co., 145 
SE 761, 167 Ga. 354, 61 ALR, 323" 
State v. Federal Union Surety Co., 137 
S.W. 613, 156 Mo.App. 603. 

25. Lane v. Kasey, 1 Metc. (Ky.) 
410. 

26. Lane v. Kasey, supra. 

27. Lane v. Kasey, supra. 

28. U.S. Warehouse Act § 17; 39 
U. S. St. at L. p 488. 

29. National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 


167 Ga. 737. 
fa] Thus, where such a warehouse 
company issues receipts for cotton 


not actually stored in its warehouse, 
and the person to whom they were is- 
sued indorses and pledges the same 
to a bank as collateral security for a 
loan of money, and the bank ttakes 


;a@ warehouse under the act. 


they were not issued for cotton actu- 
ally stored in such warehouse. the 
bank cannot recover such fictitious 
cotton or its value from the surety on 
the bond of the warehouse company 
given to obtain a license to operate 
National 
Bank of Wilkes v. Maryland Casualty 
Co., 146 S.E. 739, 167 Ga. 737. 


30. National Bank of Wilkes v. 
Maryland Casualty So., supra. 

31. National Bank of Wilkes v. 
Maryland Casualty Co., supra. 


Construction and operation of 
warehouse receipts generally see in- 
fra §§ 44-49. 

32. National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 737. 

83. Lacv v. Hartford Accident & 
Indemnity Co., 136 S.B. 359, 193 N.C. 
179 (construing DL. 91921] ce 137 
[Comp. St. Suppl. (1924) §§ 4925a— 
4925u], as to a warehouseman oper- 
ating a state warehouse for the stor- 
age of cotton). : 

Duty of warehouseman to insure 
see infra §§ 111-113. . 


34. Lacv_v. Hartford Accident & 
deal Co., 136 S.B. 359, 193 N.C. 


35. Phillips v. Semingson, 142 N. 
W. 47, 25 N.D. 460. 


36. State v. Broadwater Elevator 
Co., 201 P. 687, 61 Mont. 215. 

37. Phillips v. Semingson, 142 N. 
W. 47, 25 N.D. 460. 

As to sureties generally see Prin- 
cipal and Surety § 325. 

38. Anderson v. Krueger, 212 N.W. 
198, 170 Minn. 225. 


39. State v. Broadwater Elévator 
Co., 201 P. 687, 61 Mont. 215. 


40. See Payment § 53. 


‘Ror later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 27-29] 


a warehouse, who sells it to the warehouseman and 
receives a draft therefor which he negligently fails 
to present within a reasonable time, within which it 
would have been paid if presented, cannot recover the 
value of the grain or merchandise from the surety on 
the warehouseman’s’ bond.* 


[§ 28] 4. Period of Bond and of Liability There- 
on. Where the statute prescribes the period of a 
warehouseman’s bond, it is good only for such period 
from the date of its filing.4* If the statute, although 
specifying no particular term, requires a certified 
warehouseman to be in charge of the warehouse busi- 
ness, a bond will be limited to the term for which 
a certificate was granted,*? and will not extend be- 
yond that period, although the warehouseman con- 
tinues in charge without a certificate,4* and the rule 
that the surety. can make no defense not available to 
the principal*® does not apply in such a ecase.4® A 
provision of the bond that it may be canceled on the 
giving of a prescribed notice by the surety is merely 
for the protection of the surety within the life of 
the bond, and does not make the bond a continued 
undertaking.#7 

Period of surety’s liability. The surety on a ware- 
houseman’s bond may be held liable only for any 
loss or defaleation covered by the bond during the 
period the bond is in foree,*® regardless of the time 
when the goods were placed in the warehouse ;**® he 
is not liable for a default or loss which occurs after 
the period of his liability has expired,®® even as to 
goods stored while his bond was in foree,®! and al- 
though the principal, warehouseman, continues lia- 
ble beyond that period.°? Where the period of lia- 
bilitv is expressly stated in the bond, the surety is 
not liable for conversion or unlawful acts of the 
warehouseman prior to the execution of the bond,** 
but he is liable if the warehouseman had outstanding 
storage tickets for grain, which is converted by him 
after execution of the bond, and before liability 
ceases thereon,*®4 unless the mass of stored grain is 
replenished, during the period of the surety’s lia- 


41. Pohl v. Johnson, 229 N.W. 555, 46. McMillan v. 
179 Minn. 398. 

42. American Surety Co. of New 
York v. State, (Tex.Civ.App.) 277 S. 
W. 790. 

43. McMillan v. Farmers’ Bonded 
Warehouse, 272 S.W. 867, 169 Ark. 7. 

[a] Presumptive period.—Where 
the statute requires that the officer 
or employee of a warehouse compa- 


47. 
York v. State, 
W. 790. 


48. Bolen v. 


(one year); 
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Warehouse, 272 S.W. 867, 169 Ark. 7. 
Defenses generally see supra § 27. 


American Surety Co. of New 
(Tex.Civ.App.) 277 S. 


] Farmers’ 
Warehouse, 291 S.W. 62, 172 Ark. 975 
Stutsman y. Cook, 204 N. 
W. 976, 53 N.D. 162; 
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bility, in a sufficient amount to meet outstanding 
storage tickets.°° Where, under the terms of the 
bond, the surety obligates itself only for a liability 
arising after a storage permit has been issued to the 
warehouseman, the surety is not liable for some act 
of the warehouseman which occurred before the per- 
mit was issued,°® and hence is not lable for a loss 
or damage to grain which, to the depositor’s knowl- 
edge, was deposited before such permit was obtained, 
although the tickets are issued thereafter when the 
warehouseman has no similar grain on hand,** and in 
such a case a statutory provision forbidding the 
warehouseman, after issuing a grain storage re- 
ceipt, to deny that the grain is the property of the 
person to whom the receipt was issued does not es- 
top the surety from setting up as a defense that the 
warehouse receipt was issued for grain which was not 
in fact delivered to the warehouseman or in his pos- 
session after issuance of the permit;°® nor is the 
scope of the warehouseman’s bond extended by the 
fact that the surety, itself, deposited grain in the 
warehouse before the issuance of the warehouse- 
man’s statutory permit and thereafter accepted a 
receipt.°° 

Contribution. There is no right of contribution 
between sureties on a warehouseman’s bonds for 
different periods.°° 


[§ 29] 5. Who May Enforce Liability. In the 
absence of a statutory provision therefor, there can 
be no recovery on a statutory bond of a public ware- 
houseman at the suit of a private individual.*! But 
where the statute gives a right of action on the bond 
to any person injured by reason of the warehouse- 
man’s neglect or failure to perform the acts or du- 
ties prescribed by law, for the recovery of damages 


‘sustained thereby,®? the owner of grain or other 


goods converted by the warehouseman prior to a de- 
mand may recover therefor on the bond,®? and the 
amount of his recovery is not limited to the statutory 
penalty for delay in delivery;°* and under a general 
statute permitting an assignee of a nonnegotiable 


Warehouse, 272 S.W. 867, 169 Ark. 7. 


Liability of warehouseman for loss 
or injury generally see infra §§ 83—- 


Farmers’ Bonded 


53. Stutsman v. Cook, 204 N-W. 


976, 58 N.D. 162. 


54. Stutsman v. Cook, supra. 
55. Stutsman v. Cook, supra. 


Bonded 


American Sure- 


ny, in active management of its ware- 
house, shall have a certificate as a 
certified warehouseman, and provides 
that the life of such certificate shall 
be one year, a bond which specifies 
no particular term will be conclusive- 
ly presumed to be limited to the year 
for which the certificate of aualifica- 
tion was issued. Bolen v. Farmers’ 
Bonded Warehouse, 291 S.W. 62, 172 
Ark. 975; McMillan v. Farmers’ Bond- 
ed Warehouse, 272 S.W. 867, 169 
AY ts 

44. McMillan v. Farmers’ Bonded 
Warehouse, supra. 


[a] Thus sureties on a_ ware- 
houseman’s bond are not liable for, 
the value of cotton in the principal’s 
hands which was lost or misappro- 
priated after the bond had expired. 
MeMillan v. Farmers’ Bonded Ware- | 
house, 272 S.W. 867, 169 Ark. 7, 


45. See Principal and Surety § 
329. 2 


ty Co. of New York v. State, 
Civ.App.) 277S.W. 790. 


[a] Two-year period.—Where a 
warehouseman’s bond as required by 
statute is in each case for a period 
of two years, a surety company fur- 
nishing the bond is liable thereon 
for all conversions of the warehouse- 
man during that two-year period only. 
Stutsman v. Cook, 204 N.W. 976, 53 
N.D. 162. 


49. Bolen v. Farmers’ Bonded 
Warehouse, 291 S.W. 62, 172 Ark. 975. 


50. Bolen v. Farmers’ Bonded 
Warehouse, supra; State v. Farmers’ 
Co-operative Elevator Co. of Lans- 
LOLAG INGO, V1 CIN NV 223), 89 NDE 
235, L.R.A.1918E 233 (three years 
after). 


51. State v. Farmers’ Co-operative | 
Elevator Co, of Lansford, N. D., su-| 
pra. 

52. ° McMillan v. Farmers’ Bonded! 


(Tex. 


56. State v. Deibert, (S.D.) 240 N. 
Wi. 332. 

57. State v. Deibert, supra. 

58. State v. Deibert, supra. 
Defenses generally see supra § 27. 


59. State v. Deibert, (S.D.) 240 N. 
Ww. 332. 

60. Stutsman v. Cook, 204 N.W. 
976, 53 N.D. 162. 


Contribution between supplemental 
and successive sureties in general see 
Principal and Surety §§ 531, 533. 


61. Morris v. Burrows, (Tex.Ciy. 
App.) 180 S.W. 1108. 


As to statutory bonds generall e 
Bonds § 152. wi # Shee 


62. See statutory provisions. 
_63. Patrick v. Farmers’ Corpora- 
tion, 251 =P. 87.2; 141. Wash. 678) . 


64 Patrick v. Farmers’ Corpora- 
tion, Supra, 
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legal cause of action to sue thereon in his own 
name,®*® such owner may assign his statutory right to 
seek recovery under the bond to another,°® and it is 
not essential to a suit by the assignee of a nonnego- 
tiable warehouse receipt and cause of action for dam- 
ages that the obligee of the warehouseman’s bond 
A warehouseman’s 
bond, as a valid common-law obligation,®® is en- 
forceable by the legal holder of the prineipal’s ware- 
house receipt, who is entitled to sue for the breach 
of the bond made for his benefit, although not named 


should execute the assignment.°®* 


therein.®® 


Pledgee. 


65. See statutory provisions. 

Statutory right of assignee to sue 
in own name generally see Assign- 
ments §§ 193-202. 

66. Commonwealth Vie Market 
aes Co., 146 N.E. 29, 250 Mass. 


67. Commonwealth v. 
Warehouse Co., supra. 


Negotiability and transfer of ware- 
house receipts generally see infra §§ 
50-82. 


68. See supra § 26. 


69. State to Use of Hubbard & 
Moffitt Commission Co. v. Cochrane, 
175 S.W. 599, 264 Mo. 581. 


7Q. Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323. 


71. Lacy v. Globe Indemnity Co., 
£26) S.. 316, 189 N.C. 24. 


[a] hus, where one of the chief 
purposes of a statute establishing a 
state warehouse system is to main- 
tain the negotiability of cotton re- 
ceipts, and a local warehouse man- 
ager retained receipts in violation of 
such act, and negotiated them to a 
bank for full value as collateral se- 
curity, the bank having no knowledge 
of the manager’s breach of duty, the 
state treasurer, as authorized by such 
act, is warranted in paying claims of 
the bank on default by the manager, 
notwithstanding the treasurer was 
’ theretofore notified of the manager’s 
conduct, and then maintaining an ac- 
tion against the surety on the man- 
ager’s bond. Lacy v. Globe Indemnity 
Co.; 126 S.E. 316, 189 N.C. 24 (con- 
struinge L. [1921] ¢ 137). 


Market 


72. See Bonds 8§ 1387-240. 

73. See Principal and Surety §&§ 
320-369. 

74 See cases infra notes 75-80. 

75. State v. Royal Indemnity Co., 


175 N.W. 625, 44 N.D. 550. 


[a] Where liability is based on 
joint bond of a warehouseman and a 
bonding company, the principal is a 
necessary party defendant. State v. 
Royal Indemnity Co., 175 N.W. 625, 
44 N.D. 550. 

Parties to action: 

Against surety in general see Princi- 

pal and Surety §§ 341-343. 


On bond in general see Bonds §§ 151-— 
161. 


76. See cases infra this note. 

[a] Necessary allegation.—A pe- 
tition against a warehouseman and 
surety for breach of the bond must 


Where a warehouseman fails to deliver 
property represented by receipts or to pay a debt se- 
cured by a pledge of the receipts, the warehouseman 
and the surety on its bond are liable to the pledgee 
of the receipts for the value of the property so con- 
verted, or for so much thereof as is necessary to pay 
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the debt due by the warehouseman to the pledgee.”® 


State treasurer. 
state warehouse system provides, by means of a tax 
on a specified product to be paid to the state treasur- 
er, for a special guarantee or indemnity fund, the 
state treasurer, as authorized by the statute, may pay 
out of such fund claims arising on default of the 
warehouseman, in respect of such product, and then 
maintain an action against the surety on the ware- 
houseman’s bond.*+ 


[§ 30] 6. Procedure on Bond. 


Where a statute establishing a 


The rules which 


control matters of procedure in an action on a bond‘? 


show a violation of the warehouse- 
man’s statutory obligations. R. 
Sams Co. v. Jewell-Loudermilk Co., 
157 S.B. 336, 42 Ga.App. 676. 


[b] As to bond being in effect.— 
A general allegation that a ware- 
houseman’s bond was in effect on a 
certain date, which was after it would 
have been functus officio under the 
law, is not an allegation that it was 
in effect by renewal. American Sure- 
ty Co. of New York v. State, (Tex. 
Civ.App.) 277 S.W. 790. 


[e] Petition te obtain discharge 
of surety held sufficient. Massachu- 
setts Bonding & Insurance Co. v. 
Simonds-Shields-Lonsdale Grain Co., 
49 S.W.(2d) 645, 226 Mo.App. 1071. 


Pleading in action: 


Against surety in general see Prin- 
cipal and Surety §§ 345-352. 


Qu bond in general see Bonds §§ 162— 
05. 


77. See cases infra this note. 


[a] Illustrations.—(1) Where a 
warehouseman’s bond given pursuant 
to statute is conditioned for his pay- 
ment for all grain purchased and all 
sums for which he shall become lia- 
ble to holders of warehouse receipts, 
allegations of fraud, false represen- 
tations, and mistake in surrender of 
Storage tickets for notes are nones- 
sential, and need not be proved in an 
action on the bond. State v. Royal 
Indemnity Co., 175 N.W. 625, 44 N.D. 
550. (2) In an action on a_ public 
warehouseman’s bond for failure to 
deliver grain, the exclusion of evi- 
dence that the grain had disappeared 
by natural shrinkage was not error 
where it was not pleaded as a de- 
fense. State, to Use of Hubbard & 
Moffitt Commission Co., v. Cochrane, 
175 S.W. 599, 264 Mo. 581. (3) In an 
action against the surety on bonds of 
a warehouseman to recover the value 
of grain stored in its warehouses, 
the fact that separate bonds were 
given on separate buildings does not 
necessitate a showing which of the 
bonds covered tickets for grain or 
which building the grain was stored 
in, where the receipts are conclusive 
that the warehouseman received the 
grain. State v. Interstate Surety Co., 
201 N.W. 717, 48 S.D. 57. 


[b] Renewal of bond.—Where a 
warehouseman’s bond provides for 
cancellation by the surety on five 
days’ notice to a county judge, a let- 
ter of the surety asking that the bond 
be canceled, mailed after defalcation 
of the principal, and some time after 
the bond had expired, is not proof 
that the bond had been renewed. 


by or against a principal or surety*® in general or- 
dinarily apply in an action or proceeding by or 
against a surety on a warehouseman’s bond,** such 
as in regard to the parties,’® pleading,*® 
proof, and variance,*’ evidence,*® trial,*® and judg- 


issues, 


American Surety Co. of New York v. 
State, (Tex.Civ.App.) 277 S.W. 790. 

Issues, proof, and variance in ac- 
tion: 


Against surety in generat pe Princi- 

pal and Surety §§ 206-21 
On bond in general see ect § 353. 

78. See cases infra this note. 

{a] Burden of proof.—(1) In a 
suit on a warehouseman’s bond, plain- 
tiff has the burden of proving his al- 
legation that the bond was in force 
and effect on a certain date. Ameri- 
can Surety Co. of New York v. State, 
(Tex.Civ.App.) 277 S.W. 790. (2) 
Where an insolvent warehouseman 
selis all grain in the warehouse, leav- 
ing none for redemption of ware- 
house tickets, and the bondsman, lia- 
ble for grain sold and converted, 
claims that the common mass of 
grain in the elevator was replenished 
in sufficient quantity and in like kind 
and grade for redemption of out- 
standing warehouse tickets, and be- 
cause thereof the former conversion 
was waived, and a subsequent bond 
was solely liable, the burden is on 
such bondsman to prove the replen- 
ishment, in whole or in part, and in 
the absence of such proof, the court 
cannot fix liability of the sureties on 
the subsequent bond. Stutsman v. 
Cook, 204 N.W. 976, 58 N.D. 162. 


{[b] Evidence held sufficient.—(1) 
In an action on a warehouseman’s 
bonds for conversion of grain, to sus- 
tain finding as to completed delivery 
of wheat for which warehouse re- 
ceipts were issued. First Nat. Bank 
v. Lineoln Grain Co., 219 N.W. 192, 
116 Neb. 809. (2) In a surety’s pro- 
ceeding to terminate suretyship for 
failure to pay the premium on a bond, 
to show that the agent to whom the 
principal paid the premium for the 
year involved was the principal’s own 
agent. Massachusetts Bonding & In- 
surance Co. v. Simonds-Shields-Lons- 
dale Grain Pont 49 S.W.(2d) 645, 226 
Mo.App. 1071 


Evidence in action: 


Against surety in general see Princi- 
pal and Surety §§ 354-356. 


Ones in general see Bonds §§ 218- 


79. State v. Oakley, 225 P. 425, 129 
Wash. 553. 


[a] MIlustration.—An instruction 
that, where a warehouseman became 
insolvent, the sureties became liable 
to respond in damages for his fail- 
ure to perform his duties without the 
necessity of joining him as a party 
defendant is not, in view of a statute 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 30-33] 


ment.*° An action on a warehouseman’s bond, giv- 
en pursuant to a statute which requires the bond to 
be in a sufficient amount to protect the holders of 
outstanding tickets and is for the benefit of all of 
such holders, should be brought for the benefit of all 
ticket holders injured in order to conserve the re- 
sources of the bond, and prevent a multiplicity of 
suits,*t and preferably should be brought in the name 
of the state for the benefit of such ticket holders ;*? 
an action by one of many of such ticket holders, in 
his own individual name, will not lie.8® 


[§ 31] G. Warehouse Receipts’4—1. Definition. 
A warehouse receipt is a written acknowledgment by 
a warehouseman that he holds certain goods in store 
for the person to whom the writing is issued,®* the 
essential thing being the acknowledgment by the 
warehouseman that the goods are in his warehouse 
or store.8° It has also been defined as a simple writ- 
ten contract between the owner of the goods and the 
warehouseman, the latter to store the goods and the 
former to pay the compensation for that service.’? 


Synonymous terms. The term “warehouse re- 
ceipt”’ has been used interchangeably with “stores re- 
eeipt,”’s* “storage receipt,”5® and “warehouse-keep- 


er’s receipt.’’9° 


giving a plaintiff the right to sue all 
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[§ 32] 2. Nature and Distinctions. A warehouse 
receipt, as a written acknowledgment, is a mere sym- 
bol of property or ownership of the goods covered 
by it,°* and when it passes from the person to whom 
it is issued to another, it is symbolic only of the prop- 
erty it represents.°? But in-a broader sense it is 
more than a mere acknowledgment that the goods 
mentioned therein have been delivered;°* it is also 
a contract by which the warehouseman agrees to de- 
liver the grain or merchandise or grain or merchan- 
dise of a similar kind and Jike quantity.%4 


Distinctions.°> Although a warehouse receipt is 
negotiable or at least assignable,?® its function is 
entirely different from that of a bill or note, as it is 
not a contract for the payment of, nor is it evidence 
of an obligation to pay, money.®* “Special bin tick- 
ets” or receipts are to be distinguished from “gen- 
eral storage tickets” or receipts in that the former 
bind the warehouseman to deliver the identical grain 
received, while the latter bind him only to deliver 
grain of the same kind and grade.®® 


[§ 33] 3. Right to Receipt and Duty To Issue and 
Deliver. Although a warehouse receipt is not es- 
sential to create a contract for storage,®® as a gener- 
al rule a person who deposits goods with a ware- 


Wilson, 20 F.Cas.No. 11,531, 5 Chi.Leg. ] Mills Co., 44 S.E. 760, 101 Va. 579. 
News 217, 17 Int.Rev.Rec. 46 [mod 20 


or any of the persons severally liable 
on the sanie obligation, an instruction 
that insolvency was a breach of duty 
imposing liability on the sureties ex- 
cept because of his default in pay- 
ment which is manifestly from the 
very fact of insolvency. State v. 
Oakley, 225 P. 425, 1zy Wash. 553. 

_ Trial in action: 
Against surety in general see Princi- 

pal and Surety §§ 357-361. 

On bond in general see Bonds §§ 230— 

234. 


80. State v. Royal Indemnity Co., 
175 N.W. 625, 44 N.D. 550. 

[a] MDlustration.—Where an ac- 
tion is brought in equity to determine 
the rights of all parties having an 
interest in litigating the liability of 
a warehouseman’s bondsman, and 
where neither plaintiff nor defend- 
ants seek any relief against the 
warehouseman, a. judgment may be 
properly entered against the bonds- 
man. State v. Royal Indemnity Co., 
175 N.W. 625, 44 N.D. 550. 

Judgment in action: 

Against surety in general see Prin- 

cipal and Surety §§ 362, 363. 

On bond in general see Bonds §§ 235— 

239. 


81. Kunze v. Lillethun, 145 N.W. 
825,527 -N.Dy 229;. Gruman v. Lille- 
thun, 145 N.W. 825, 27 N.D. 227; Er- 
telt v. Lillethun, 145 N.W. 825, 27 N. 
D: 226. 

[a] Complaint, must show that 
the action is brought on behalf of all 
the holders of storage tickets on 
which default has been made. Phil- 
lips v. Semingson, 142 N.W. 47, 25 N. 
D. 460. 

82. Phillips v. Semingson, supra. 

83. Phillips. v. Semingson, supra. 

84. Delivery of warehouse receipt 
as delivery of goods sold see Sales 
§ 354. 

Production of receipt as prerequis- 
ite to delivery of goods stozcd see 
infra §§ 160-162. 

85. U.S.—Merchants’ Warehouse 
Co. v. McClain, 112 F. 787, 789 [aff 115 
F. 295, 53 C.C.A. 155]; Edwards v. 
Hoeffinghoff, 38 F. 635, 641; Rahilly v. 


‘ 


F.Cas.No. 11,532, 3 Dill. 420]. 
Ala.—Commercial Bank v. Hurt, 12 
So. 568, 99 Ala. 130, 136, 42 Am.S.R. 38, 
19 Tea Ot 
Ga.—Jacksonville Commercial Bank 
Eh hale! 42 S.H. 474, 116 Ga. 219, 
220. 


N.J.—New Jersey Title Guarantee, 
ete, Co. vir Rector 75 As 931, -76Ned). 
Eq. 587, 590. 

N.Y.—Collins v. Ralli, 20 Hun 246, 
256 [aff 85 N.Y. 637]. 

N.D.—Michigan City Bank v. First 
State Bank of Manvel, 201 N-W. 176, 
51 N.D. 757; Vannett v. Reilly-Herz 
Automobile Co., 173 N.W. 466, 42 N.D. 
607, 612 [cit Cyc]. 

Pa.—Miller v. Browarsky, 18 A. 643, 
130 Pa37257 3738. 


[a] Similar definition.—‘“‘An ac- 
knowledgment by the latter [ware- 
houseman] that he has received and 
holds in store for the former [bailor] 
the amount and description of grain 
named in the _ receipt.” Canadian 
Bank of Commerce v. McCrea, 106 Ill. 
281, 292. 

[b] Statutory definition.—‘‘Any re- 
ceipt given by any person for any 
goods, wares, or merchandise, in his 
actual, visible and continued posses- 


Sion, as bailee thereof, in good faith, 


and not as of his own property.” St. 
53 Vict. ec 31 (D) § 2 cl (dad) [quot and 


.|applied Ferguson vy. Eyer, 43 Ont.L. 


190, 204]. 

Related terms defined: 

“Cotton note” 15 C.J. p 350. 
“Receipt’’ 52 C.J. p 1190. 

86. Merchants’ Warehouse Co. v. 
MeClain, 112° F787, 789 [aff 115 ©: 
PAN pelt eek CACHING wali ayy fb 

87. Hale v. Milwaukee Dock Co., 
29 Wis. 482, 488, 9 Am.R. 603 [quot 
Sinsheimer v. Whitely, 43 P. 1109, 111 
Cal. 378, 380, 52 Am.S.R. 192]. 


Warehouse receipt as contract gen- 
erally see infra § 44. 

88. Stokes v. Recknagel, 
Super. 368. 

“Store” 60 C.J. p 116. 

89. Millhiser Mfg. Co. v. Gallego 


38 N.Y. 


“Storage” 60 C.J. p 115. 


90. Bonito v. Mosguera, 15 N.Y. 
Super. 401. i‘ 3 
“Warehouse-keeper’s receipt” as 


used in. factors’ acts see Factors § 157 
note 27 [a]. 


91. Peoples Sav. Bank & Trust Co. 
v. Huttig Mfg. Co., 55 So. 929, 1 Ala. 
App. 394; National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 737; Continental Trust Co. v. 
Bank of Harrison, 134 S.E. 775, 162 Ga. 
758, 50 A.L.R. 412; Vannett v. Reilly- 
Herz Automobile Co., 173 N.W. 466, 
42 N.D. 607; Second Nat. Bank v. 
Walbridge, 19 Ohio St. 419, 2 Am.R. 
408. 
ene conveyance of title see infra §§ 

92. National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 737; Continental Trust Co. v. 
Bank of Harrison, 134 S.E. 775, 776, 
162 Ga. 758, 50 A.L.R. 412. 

[a] “If it represents no property, 
its holder has nothing but a scrap of 
paper.” National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 73%, 756. 

93. O’Neill v. Montana Elevator 
Co., 211 P. 222, 65 Mont 259: 

94. O’Neill v. Montana Elevator 
Co.; Supra: 

Warehouse receipt as contract gen- 
erally see infra § 44. 

95. Distinguished from “chattel 
mortgage’ see infra § 38 note 42 [f]. 

96. See infra §§ 50-82. 

97. Vannett v. Reilly-Herz Auto- 
mobile Co., 173 N.W. 466, 42 N.D. 607. 

[a] “The provisions of the Nego- 
tiable Instruments Act are not ap- 
plicable thereto.” Vannett v. Reilly- 
Herz Automobile Co., 173 N.W. 466, 
42 N.D. 607, 612. 

Bills and notes generally see Bills 
and Notes 8 C.J. p 1. 

98. Best v. Muir, 77 N.W. 95, 8 N. 
D. 44, 73 Am.S.R. 742. 

Delivery in general see infra §§ 138— 
170. 


99. Somers, Jones & Co. v. Spell- 
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houseman for storage is entitled to a receipt there- 
for, and there is a corresponding duty on the ware- 
houseman, on request, to issue such receipt;! and as 
a warehouse receipt does not take effect until its de- 
livery,” a failure to issue or deliver such receipt con- 
stitutes negligence on the part of the warehouseman® 
for which he may be held lable for any loss ocea- 


sioned thereby to the depositor. 


[§ 34] 4. Who May Issue or Execute Receipes 
A warehouse receipt, 
which the term is understood in commercial usage 
and in statutes, may be issued only by a person en- 
of warehousing for profit, or 


In General. 


gaged in the business 


by his duly authorized officer or agent.® 
be validly issued by one who is not in fact a ware- 
although he holds himself out? or signs 
his name’ as such; nor ean it be issued by one who 


houseman, 


meyer, 132 N.E. 787, 800 Ill. 64 [rev 
219 Ill.App. 611]. 

1. Kitchens v. Mann, 80 So. 173, 
16* Ala.App. 599; Branch v. Bekins 
Van & Storage Co., 290 P. 146, 106 Cal. 
App. 623; Nordal v. Davidson, 195 N. 
W. 654, 50 N.D. 295. 

2. Roche v. Crigler, 67 S.W. 273, 
23 Ky.L. 2378. 

3. Branch v. Bekins Van & Storage 
Co., 290 P. 146, 106 Cal.App. 623. 

Care required and negligence of 
warehouseman genérally see infra §§ 
83-92. 

4 Kitchens v. 
16 Ala. App. 599. 

[a] Thus it is the duty of a ware- 
houseman on receiving’ cotton for 
storage to issue a receipt for it as 
required by statute, and failing to do 
so, and the cotton being in bad con- 
dition, he is liable to the receipt hold- 
er for damages sustained by his fail- 
ure to comply with the law. Kitchens 
v: Mann, 80 So. 173, 16 Ala.App. 599. 

Liability for loss or injury to goods 
generally see infra §§ 83-92. 

5. Cal.—Sinsheimer v. Whitely, 43 
P. 1109, 111 Cal. 378, 52 Am.S.R. 192. 

Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 
Am.S:R. 302, 39 L.R.A, 725. 

Ky. Nat. Bank v. Hawkins 
& Co.’s Assignee, 46 S.W. 717, 104 Ky. 
7d) 920). Ky, 5343) Bell, ete, Co. v. 
Kentucky Glass Works, 48 S.wW. 440, 
20 Ky.L. 1089 [mod 50 S.w. 2, 1092, 51 
S.wW. 180, 106 Ky. 7, 20 Ky.L. 1684, 
Ot ey. 133, 156) ; Mechanics’ Trust 
Co. v. Dandridge, 37 S.W. 288, 18 Ky. 
En. 625: 

Mo.—Valley Nat. Bank v. 
12 Mo.App. 460. 

Neb.—First Nat. 
Grain Co., 219 -N.W. 
809. 

N.Y.—Yenni v. McNamee, 45 N.Y. 
614. 

Ohio.—Thorne v. Wilmington First 
Nat. Bank, 37 Ohio St. 254. 


Mann, 80 So. 178, 


Frank, 


Bank vy. Lincoln 
192, 116 Neb. 


Pa.—Bucher v. Com., 103 Pa. 528. 
Wis.—Geilfuss v. Corrigan, 70 N.W. 
306, 95 Wis. 651, 60 Am.S.R. Vaso 


L.R.A. 166; Shepardson Vv. Cary, 29 


Wis. 34. 

[a] Grain company which has ac- 
cepted and complied with the require- 
ments of the statute regulating public 

warehousemen may, as such, issue 
technical warehouse receipts. First 
Nat. Bank v. Lincoln Grain Co., 219 
N.W. 192, 116 Neb. 809. 

[b] Im Ontario (1) under 43 Vict. 
e 22 (D) § 7, two classes of persons 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


ger, 


is merely the owner of the goods.® 
cerning receipts issued by a warehouseman, wharfin- 
“or other person” has no application to persons 
not engaged in the warehouse business.!° 
house receipt taken by a bailee, who converts the 
property by depositing it in a warehouse to his own 
order, is not binding on the owner of the property, 


[§§ 33-35 


A statute con- 


A ware- 


where he does not execute the receipt or claim un- 


der it. 


in the sense in [§ 


It Earnet 


value.18 


are authorized to issue warehouse re- 
ceipts, namely, bailees of goods and 
keepers of a warehouse, and the same 
sort of proof is not required in the 
case of the latter as in the former. 
The test of their validity does not 
necessarily depend on proving that 
the warehouseman was actually, visi- 
bly, and continuously in possession 
of them from first to last. In re Mon- 
teith, 10 Ont. 529. (2) Thig section 
authorizes persons who are not ware- 
housemen alone, but who may have 
other business also, to give receints, 
but these are comprised in the defini- 
tion of “warehouse receipt” previous- 
ly given in the statute, which requires 
the goods to be in the “actual, visible, 
and continued possession of the bail- 


ees.” In re Monteith, supra. 
6 See infra § 35. 
7. Eranklin Nat. Bank v. White- 


head, 49 N.B. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 725; National Bank 
of Commerce v. Flanagan Mills & Ple- 
vator Co., 188 S.W. 117, 268 Mo. 547; 
Valley Nat. Bank v. Frank, 12 Mo.App. 
460; Tradesmen’s Nat. Bank vy. Jagode, 
seats 1018, 186 Pa. 556, 65 Am.S.R. 


[a] Thus, where a milling com- 
pany which buys and stores in its 
own mills grain for its own use is- 
sues receipts against it as collateral 
security for money borrowed, such 
company is not a warehouseman, and 
the receipts are not warehouse re- 
ceints. National Bank of Commerce 
v. Flanagan Mills & Elevator Co., 188 
S.W. 117, 268 Mo. 547. 

[b] Employee of fictitious ware- 
house.—A, warehouse receipt issued 
by the employee of a fictitious ware- 
house conveys no title as against one 
having actual possession of the goods 
for advances made. Tradesmen’s Nat. 
Bank v. Jagode, 40 A. 1018, 186 Pa. 
556, 65 Am.S.R. 876. 

[ec] Receipts issued by clerk of 
owners of the goods to his employers, 
who also pay the rent of the ware- 
house and are the only persons hav- 
ing property stored in it, are not valid 
as against a subsequent bona fide 
pledgee of the goods in possession. 
Tradesmen's Nat. Bank v. Jagode. 40 
A. 1018, 186 Pa. 556, 65 Am.S-R. 876. 

[d] Estoppel to deny authority to 
issue.—(1) A corporation, issuing 
what purport to be warehouse receipts 
on its own property, in its possession, 
to secure cr editors, who know that it 
is not engaged in the business of 
warehouseman and has no authority 
to do so, or to isSue warehouse re- 
eeipts, is not estopped to deny that it 
was a warehouseman or held the prop- 
erty as such. Franklin Nat. Bank v. 


35] b. Officer or Agent. 
may be issued by a duly authorized officer or agent 
of the warehouseman;!? and receipts fraudulently 
issued by the officers or agents of a warehouseman 
acting within the apparent scope of their authority 
are binding on the warehouseman as against per- 
sons who have taken them in good faith and for 
A warehouseman, however, is not bound 


A warehouse receipt 


Whitehead, 49 N.E. 592, 149 Ind. 560, 
63 Am.S.R. 302; 39 ERIAY 725. (2) 
Estoppel to deny authority of officer 
or agent to issue as against assignee 
of receipt see infra § 64. 


8 Steaubli v. Blaine Nat. Bank, 39 
P. 814, 11 Wash. 426. 
9. Franklin Nat. Bank v. White- 


head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 125; National Bank 
of Commerce v. Flanagan Mills & Bie- 
vator Co., 188 S.W./117, 268 Mo. 547; 
Valley Nat. Bank v. Frank, 12 Mo. 
App. 460; Farmers’, ete., Nat. Bank v. 
Lang, 87 N.Y. 209, 13 N.Y. Wkly.Dig. 
556 [rev 22 Hun 372, 19 N.Y.Wkly. 
Dig. 574]. 

[a] Thus an instrument in the 
form of a warehouse receipt and pur- 
porting on its face to be issued under 
and in accordance with the statute re- 
lating to warehouse receipts, but 
which acknowledges the receipt of 
the maker thereof from himself as 
owner, and is delivered by the owner 
as collateral security, is not a ware- 
house receipt. Farmers’, ete. Nat. 
Banks) Ve" thang, “SCN. vise 209 tee Suni 
Wkly.Dig. 556 [rev 22 Hun 372, 19 N.Y. 
Wkly.Dig. 574]. 

[b] Receipt by owner of stock in 
trade is not a valid warehouse receipt, 
although it states that the goods are 
held on storage. Valley Nat. Bank 
v. Frank, 12 Mo.App. 460. 


Receipt by warehouseman for own 
goods see infra § 3 

10. National Bank of Commerce v. 
Flanagan Mills & Elevator Co., 188 S. 
We Ta, 26S Mio mBAt, 


fa] “Or other person” mean a 
warehouseman, wharfinger, or other - 
person engaged in a Similar business. 
National Bank of Commerce v. Flana- 
gan Mills & Elevator Co., 188 S.W. 
117, 268 Mo. 547. 

11. National Match Co. v. Emnire 
Storage & Ice Co., (Mo.App.) 19,S.W. 
(2d) 565. 

12. Alabama Great Southern R. Co. 
Vv. Clarki.7 34 Sos SUE 136 vAlaswa50s 
Treasurer and Receiver General v. 
Macdale Warehouse Co., 160 N.E. 434, 
262 Mass. 588. 

[a] Signing of receipts by another 
in warehouseman’s name and under 
his personal supervision is sufficient. 
Alabama Great Southern R. Co. v. 
Clark, 34 So. 917, 186 Ala. 450. 


{[b] Uniform Warehouse Receipts 
Act § 2 subd (g) provides that the re- 
ceipt must embody ‘The signature of 
the warehouseman, which may be 
made by his authorized agent.” 


13. Maryland Casualty Co. _ v. 
Washington Loan & Banking Co., 145 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 35-37] 


by a receipt issued by an agent or servant having no 
authority from him either actual or ostensible to 
issue it,'* particularly in respect of goods owned by 
the officer or agent himself;'® and a by-law or reso- 
lution of a warehouse corporation, authorizing an 
officer in general terms to sign warehouse receipts, 
does not clothe such officer with authority to issue 
receipts to himself for goods in fact deposited by 


him.?° 


[§ 36] 5. For Whose Property Receipt May Be 
Possession by Ware- 
the definition of 
“warehouseman,”!’ generally warehouse receipts are 
issued for the goods or merchandise of others stored 
But it is essential to the 


Issued1*—a. Goods of Others; 
houseman. In accordance with 


with the warehouseman.?® 


validity of a warehouse receipt that the goods or mer- 
ehandise, for which the receipt is issued, shall be in 


S.B. 761, 167 Ga. 354, 61 A.L.R. 323% 
Farmer v. Etheridge, 69 S.W. 761, 24 
Ky.L. 649; Corn Exch. Bank v. Ameri- 
ean Dock, etc., Co., 57 N.E. 477, 163 
IN SY 33 )2: 


[a] Receipt in firm name issued to 
a third party by a member of a firm 
for property that belongs to the part- 
ner issuing the receipt is valid, where 
the other partner consents to the ar- 
rangement, and, as to the goods cov- 
ered by the receipt, the relation to the 
firm of the partner owning them is the 
same as that of any other customer 
storing goods with the firm. Farmer 
v. Etheridge, 69 S.W. 761, 24 Ky.L. 
649. 


Rights and remedies of* bona fide 


purchasers in general see infra §§ 
60-68. 
14. Ga.—Planters’ Rice-Mill Co. v. 


Olmstead, 3 S.E. 647, 78 Ga. 586. 


Mass.—Treasurer and Receiver Gen- 
eral v. Macdale Warehouse Co., 160 N. 
E. 434, 262 Mass. 588. 


N.Y.—Hanover Nat. Bank v. Ameri- 
can Dock, etc., Co., 43 N.E. 72, 148 N.Y. 
612, 51 Am.S.R. 721; Bank of New 
York Nat. Banking Assoc. v. American 
Dock, etc., Co., 38 N-E. 713, 143 N.Y. 
559. 

Pa.—People’s Bank v. Gayley, 
Pa. 518. 


92 


Tenn.—Cleveland Nat. Bank  v. 
Bryant, (Ch.A.) 54 S:W. 73. 
Wash.—Steaubli v. Blaine Nat. 


Bank, 39 P. 814, 11 Wash. 426. 


{a] Facts showing want of au- 
thority.—The fact that a corporation 
had turned over all goods held by it 
in storage and sold all its equipment 
to another company and suspended 
business for about six months, and 
that there were no signs on the build- 
ing, wherein the officer thereof did 
business, to indicate that the corpe- 
ration was engaged in business there- 
at, warrants a finding that such of- 
ficer was not clothed with ostensible 
authority to issue receipts in the name 
of the company. Treasurer and Re- 
ceiver General v. Macdale Warehouse 
Co., 160 N.E. 434, 262 Mass. 588. 


[b] Receipt issued in his Own 
name by agent or servant having 
merely the custody of a warehouse for 
the owner is not a valid warehouse 
receipt. Peoples Bank v. Gayley, 92 
Pay eb 8" 

[c] Receipt given by superin- 
tendent of an oil refinery to the owner 
of the refinery for oil of the owner is 
not a warehouse receipt within the 
meaning of a statute making ware- 
house receipts transferable by in- 
dorsement. Yenni v. McNamee, 45 N. 


[67 C. J.—30] 
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given ;” 


[67 C.J.] 465 


the warehouseman’s possession, that is, stored in his 
warehouse, under his care and control, at the time 
the receipt is issued,?° and a receipt is a nullity as 
to goods described therein which are not in exist- 
ence, or not in the warehouse, when the receipt is 
and although receipts may be valid and 
enforceable at their inception and thereafter, be- 
cause intended to cover property which could always 


be identified, this rule does not apply where no sep- 


arate receipt covers all the property, but where the 
result is reached only by the aggregate of many in- 
dependent receipts.”? 
requiring possession by the warehouseman is pre- 
seribed by statute,?® and it is made an offense to is- 
sue a receipt unless the property is actually in 


In some jurisdictions the rule 


store.?# 
[§ 37] b. Goods Owned by Warehouseman. In 
Y. 614, Washington Loan & Banking Co., 145 
[d] Authority as question of fact.|S-F. 761, 167 Ga. 354, 61 A.L.R. 323; 


—Treasurer and Receiver General v. 
Macdale Warehouse Co., 160° N.B. 434, 
262 Mass. 588. 

15. Hanover Nat. Bank v. Ameri- 
can Dock, etc., Co., 43 N.E. 72, 148 N.Y. 
612, 51 Am.S.R. 721; Bank of New 
York Nat. Banking Ass’n v. American 
es & Trust Co., 88 N.E. 713, 143 N 

= BANG), 


16. 
ing Ass’n y. 
Co., supra. 

17. Goods owned by warehouseman 
see infra § 37. i 


18. See supra § 1. 


19. See cases passim supra § 31; 
and infra notes 20-24. 

20. U.S.—Security Warehousing 
Co. v. Hand, 143 F. 32, 74 C.C.A. 186 
laff. 2743S. Cte 720,206 ULS.415, 51 5h. 
Ed. 1117, 19 Am.Bankr.Rep. 291, 11 
Ann.Cas. 789]; In re Rodgers, 125 F. 
169 [rev on other grounds 25 S.Ct. 
693, 198 U.-S280, 49 L.bd. 1051). 


Iowa.—Sexton v. Graham, 4 N.W. 
1090, 58 Iowa 181. 


Ky.-—Cochran & Fulton vy. Ripy, 
Hardie & Co., 13 Bush 495. 


Mo.—State ex rel. First Nat. Bank 
of Morris, Okl. v. Federal Union Sure- 
iy a Co., 1387 S.W. 613, 156 Mo.App. 


Or.—Milliorn v. Clow, 70 P. 398, 42 
Or. 169. 


Pa.—Moors v. Jagode, 45 A. 723, 195 
Pa. d63; 

Wash.—Steaubli v. Blaine 
Bank, 39 P. 814, 11 Wash. 426. 


Ont.—In re Monteith, 10 Ont. 529; 
Great Western R. Co. v. Hodgson, 44 
TRCIOQ: Basie 


[a] Evidence.—Proof that a ware- 
houseman issued a warehouse receipt 
for goods, that the goods were not 
found in the warehouse when called 
for, and were not accounted for, au- 
thorized a finding that the receipt was 
fraudulently issued, and that the 
goods were not in the warehouse at 
the time of the giving of the receipt. 
State ex rel. First Nat. Bank of Mor- 
ris, Okl., v. Federal Union Surety Co., 
137 S.W. 618, 156 Mo.App. 6038. 


Estoppel of warehouseman to deny 
possession of goods see infra § 64. 


Penalty for issuing receipts for 
goods not in store see infra § 291. 


21. Interstate Banking & Trust Co. 
Vv. Brown, 235 Ey 32,6148 (Ci. Any 526 
[cert den sub nom. W. A. Gage & Co. 
Vv. Wilson, 37.S.Ct, 15,242 W.S% 632; 61! 
L.Ed. 537]; Maryland Casualty Co. v. 


Bank of New York Nat. Bank- 
American Dock & Trust 


Nat. 


Montgomery Ward & Co. v. American 
Trust, ete., Bank, 71 Ill.App. 20. 


[a] “An obligation rests upon a 
warehouse company not to issue re- 
ceipts for goods in which it recites 
that it owns such goods, and that it 
will deliver the same to the holder of 
such receipts, when in fact such goods 
are not in existence or are not stored 
with it.” Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323. 


22. Interstate Banking & Trust Co. 
Ven Brow 235) Peso, - 1 ase erAe a7 6 
[cert den sub nom. W. A. Gage & Co. 
VeuWiilson, 371 SiCt.) 15; 242 sUiSis632" 
61 L.Ed: 537]. 


23. See statutory provisions; 
cases infra this note. 


[a] Construction of statutes.—(1) 
A statute prohibiting a warehouseman 
from issuing a receipt for any goods 
unless such goods shall have actually 
been received into the store or upon 
the premises of such warehouseman 
at the time of issuing the receipt re- 
fers to a case where there has been no 
delivery of any goods or only a part 
delivery of the amount receipted for. 
Dean v. Driggs, 33 N.B. 326, 137 N.Y. 
274, 33: Am:S.R. 72%, 19° EAR Al 3022 
(2) Under such a statute a ware- 
house receipt is not affected by the 
fact that the property remained in the 
pledgor’s warehouse, if a _ regular 
warehouseman had the actual custody, 
the warehouse being rented to him; 
nor by the fact that such warehouse- 
man lent some of the property to the 
pledgor, a like quantity being duly re- 
turned as agreed. Rome Bank v. 
Haselton, 15 Lea (Tenn.) 216. (3) 
Statutes whieh provide that no. person 
shall issue any warehouse receipt on 
whisky stored in a distillery or bonded 
warehouse, exept the distiller con- 
fines the right to issue warehouse re- 
ceipts on whisky so stored to the dis- 
tiller, and that no warehouseman shall 
issue any receipt for goods as secu- 
rity, unless the goods shall be the 
property of the warehouseman and 
actually in store and under his control, 
prevent any warehouseman, whether-a 
distiller owning a bonded warehouse 
in which whisky is stored, or other 
person owning a warehouse for stor- 
ing goods other than whisky, from 
issuing a warehouse receipt as secu- 
rity for an indebtedness for property 
represented to be in the warehouse 
when it is not. Com. v. Walker, 89 
Sow. 180). V2 0 Koyo 12,745 28" Koya: 928. 
Distillery warehouses generally see 
Internal Revenue §§ 186, 187. 


24. See infra § 292. 


and 
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some jurisdictions, although a private warehouse- 
man may issue warehouse receipts for his own prop- 
‘erty actually in store and under his control at the 
time of giving the receipt,?* a person engaged in the 
business of warehousing has no power to issue ware- 
house receipts on such goods or merchandise owned 
by himself,?® and a pledge by him of such receipts 
In other jurisdictions, however, a ware- 
houseman may validly issue such receipts for his 
own property stored in the warehouse,”* and pledge 
A warehouseman who 
has complied with statutory provisions authorizing 
any grain dealer who receives grain for storage or 
shipment, or both, to become a public warehouseman, 
may issue warehouse receipts on his own grain in 
storage in his own public warehouse to secure his 
Under the Uniform Warehouse 
Receipts Act,®?+ a warehouseman may issue a receipt 
for goods of which he is owner,** but he must state 


is void.?7 


them as collateral security.?° 


own indebtedness.®° 


25. Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 725. 


26. U.S.—Fourth St. Nat. Bank v. 
Millbourne Mills Co. 172 EF. 177 
(Pennsylvania). 


Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 725. 

Mo.—Conrad v. Fisher, 37 Mo.App. 
352, 8 L.R.A. 147. 

Ohio.—Thorne v. Wilmington First 
Nat. Bank, 37 Ohio St. 254. 

Pa.—Tradesmen’s Nat. Bank vv. 
Jagode, 40 A. 1018, 186 Pa. 556, 65 Am. 
S.R. 876. 

Wis.—Shepardson y. Green, 21 Wis. 
539. 

[a] “A man cannot make a ware- 
house of himself as to his own goods.” 
Fourth St. Nat. Bank v. Millbourne 
Mills Co.,,172- 8. L77. 


[b] Certificates issued by distiller 
for whisky stored in his own ware- 
house are not “warehouse receipts” 
under statutes relating to warehouse- 
men. Moore v. Thomas Moore Dis- 
tilling Co., 93 A. 347, 247 Pa. 312. 


27. See infra § 72. 


23s. Ala.—Alabama State Bank v. 
Barnes, 2 So. 349, 82 Ala. 607. 


Ga.—Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323. 


Ky.—Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush 495; Pike v. 
Greenbaum, 14 S.W. 500, 10 Ky.L. 448, 
12 Ky.L. 423 (by statute). 


Mich.—Merchants’ Bank v. Hibbard, 
11 N.W. 834, 48 Mich. 118, 42 Am.R. 
465. 

Minn.—Herrick v. Barnes, 81 N.W. 
526, 78 Minn. 475; Hall v. Pillsbury, 
44 N.W. 673, 43 Minn. 33, 19 Am.S.R. 
209, 7 L.R.A. 529 and note; Hegers ‘v. 
Hayes, 41 N.W. 971, 40 Minn. 182; 
National Exch. Bank v. Wilder, 24 N. 
WwW. 699, 34 Minn. 149. 


_N.D.—State v. Robb-Lawrence Co., 
At5 Now. 846, 17. N.D..257, 16 0.R A, 
N.S. 227. 

Or—Milliorn vy. Clow, 70,P. 398, 42 
Or. 169. 

s.c.—Appeal of Atlantic Nat. Bank, 
134 S.B. 395, 136 S.C. 312. 

Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.B. 760, 101 Va. 579. 

[a] Warehouseman, authorized to 
store his own cotton, may issue re- 
ceipts for his own goods stored in 
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owner.?# 


other.?® 


of the goods.*° 


his own warehouse. Maryland Casu- 
alty Co. v. Washington Loan & Bank- 
ing Co., 145 S.E. 761, 167 Ga. 354, 61 
A.L.R. 323. 

29. See infra § = 


30. First Nat. ank v. Lincoln 
Grain Co., 219 N.W. Mog, 116 Neb. 809. 


31. Section 2 subd (h). 


32. Michigan City Bank v. First 
State Bank of Manvel, 201 N.W. 176, 
Sd) NSD 757, 

[a] One who owns or controls in- 
corporated storage company, licensed 
to conduct the business of warehouse- 
man, and who owns the warehouse 
in which such business is conducted, 
may cause to be issued a warehouse 
receipt for property actually contain- 
ed in such warehouse and owned by 
him. Michigan City Bank v. First 
State Bank of Manvel, 201 N.W. 176, 
Sle NeDseious 


33. Cowley County Nat. 
Rawlins-Dobbs Elevator Co., 
647, 96 Kan. 461. 


[a] Sufficiency of statement.—The 
provisions of the Uniform Warehouse 
Receipts Act requiring a statement 
of the warehouseman’s ownership of 
goods are met by naming the ware- 
houseman as a person from whom 
the goods were received and for whom 
held. Cowley County Nat. Bank v. 
Rawlins-Dobbs Elevator Co., 152 P. 
647, 96 Kan. 461. 


34, Woldson v. Davenport Mill & 
layer oP Co., 13 P.(2d) 478, 169 Wash. 
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[a] Thus a warehouse receipt is 
not invalid on the ground that the 
warehouseman issued it without dis- 
closing his ownership of the grain 
for which it was issued, since the 
statutory requirement as to disclos- 
ing ownership is for the protection of 
the holder of the receipt, and since 
the company, by its indorsement and 
delivery of the receipt, declares that 
it owns the wheat or holds it as bailee 
for the holder of the receipt. Wold- 
son v. Davenport Mill & Elevator Co., 
13 P.(2d) 478, 169 Wash. 298 


35. Ontario Bank v. Newton, 
UCiere: \COntyr2583 

Rights, duties, and liabilities of 
partners as to firm property in gen- 
eral see Partnership §§ 209-235. 

36. Validity as affected by: 
Authority of party issuing it see su- 

pra §§ 34, 35. 
Deeg aaa of property see infra § 

29. 
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[§§ 37-38 


in the receipt the fact of such ownership,?? which 
requirement is satisfied where the receipt, by fair 
implication, states that the warehouseman is the 


Partnership. A warehouse receipt covering part- 
nership goods cannot be given by one partner to an- 


[§ 38] 6. Requisites and Validity in General.*° 
If it embodies all material matters prescribed by 
statute,*7 it is not essential that a warehouse receipt 
shall be in any particular form,®* and it is suffi- 
cient when, and only when, it indicates that the goods 
or merchandise for which the receipt is issued are 
held in storage*® and contains a sufficient description 
It may be in the form of an order 
drawn on, and accepted by, the warehouseman ;** 
but the term does not include an instrument which 
imports no obligation to hold the goods in storage,* 


mice. for which issued see supra 
36, c 
Be See infra text and notes 46- 

38. Standard Bank of Canada v. 
Lowman, 1 F.(2d) 935; Merchants’ 
Warehouse Co. v. McClain, 112 F. 787 
[aff 115K. 295, 53 C.C.A.155].. And 
see cases infra note 39. 

[a] It may be printed on postal 
card to be sent through the mail to 
the consignee of goods delivered at 
the warehouse if it otherwise fulfills 
the requirements of a warehouse re- 
ceipt. Merchants’ Warehouse Co. v. 
McClain, 112 F. 787 [Laff 115 F. 295, 53 
Citar 1 Sail 

39. Standard Bank of Canada v. 
Lowman, 1 F.(2d) 935 (Washington); 
Harris v. Bradley, 11 F.Cas.No. 6,116, 
2 Dill. 284; Sinsheimer v. Whitely, 
43 .P. 1209,\ 111. Cal. 378, 52. -Am.SuR, 
192; Union Sav. Assoc. v. St. Louis 
Grain El. Co., 81 Mo. 341 [rev 16 Mo. 
App. 560]; National Union Bank v. 
Shearer, 74 A. 351, 225 Pa. 470, 17 
Ann.Cas. 664. 

[a] Elevator tickets reciting the 
receipt of a certain amount of grain 
“to be carried at the convenience of 
the railroad company to St. Paul or 
Minneapolis for storage and deliv- 
ery’ are warehouse receipts. Green- 
leaf v. Dows, 8 F. 550, 3 McCrary 27. 

40. See infra § 39. 

41. Michel v. Ware, 3 Neb. 229. 


42. U.S.—Greenleaf v. Dows, 8 F. 
550, 3 McCrary 27. 

Cal.—Sinsheimer vy. Whitely, 43 P. 
1109, 111 Cal. 378, 52 Am.S.R. 192. 

Ill.—Peoria, ete., R. Co. v. Buckley, 
2 N.E. 179, 114 I. 337. 


Iowa.—Catheart v. Snow, 21 N.W. 
94, 64 Iowa 584. 


(App. ) 
145 So. 403. 

Minn.—Robson v. Swart, 14 Minn. 
371, 100 Am.D, 238. 


Mo.—Union Sav. Assoc. v. St. Louis 
Grain El. Co., 81 Mo. 341 [rev 16 Mo. 
App. 560]. 

[a] “Warehouse receipt” does 
not include: (1) A memorandum is- 
sued on the receipt of grain in the 
following form, ‘No. 711. Beene 
A.” PD Hostern, y 41. 25 bushels 
No. 2 wheat. 20 sacks. Dyer. ap a. 
Swart. Minneiska, September 29, 
1866.’ Robson vy. Swart, 14 Minn. 371, 
100 ‘Am:D: 238. (2) A shipping tick 
et. Union Sav. Assoc. v. St. Louis 
Grain Hl. Co., 81 Mo. 341 [rev 16 Mo. 
App. 560]. (3) Surrender certificates, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


= a 


§ 38] 


. 


or which shows that the manner in, and purpose for, 
which the goods are held is inconsistent with an ob- 
ligation to keep them in the possession and under 
the control of the warehouseman;** nor does: it in- 
clude a receipt given for storage paid.*4 
to remove goods to a warehouse, signed only by the 
owner, is merely an unilateral authorization to move 
goods and not a warehouse receipt.*® 


Statutory requirements. A warehouse receipt must 


reciting that the owner of grain in an 
elevator “has surrendered elevator 
tickets” for a certain amount of 
grain, “free on track.” Greenleaf v. 
Dows, 8 F. 550, 3 McCrary 27. 


[b] “Sampler’s ticket,” stating 
the kind and grade of grain inspected, 
the name of the person to whom the 
grain has been sold, and the price, is 
not a warehouse receipt. Peoria, etc., 
eS v. Buckley, 2 N.E. 179, 114 Ill. 


[c] Wagon receipts.—A  ware- 
houseman’s receipts containing the 
word “hauler,” and not containing 
provisions of a negotiable or nonne- 
gotiable receipt, are ‘“‘wagon receipts.’’ 
Guillory v. McManus, (La.App.) 145 


So. 403. 
[d] Weighmaster’s tickets or 
scale tickets’ (1) in the usual form, 


showing the weight of loads of grain 
received from certain persons, but 
with the word “stored” on them, are 
not warehouse receipts, where they 
are intended to be simply memoranda 
of the amount of grain received and 
stored and are intended to be ex- 
changed for warehouse receipts. 
Cathcart v. Snow, 21 N.W. 94, 64 Iowa 


584. (2) “Weighed for F. J. Silver. 
Gross, 5,080. Tare, 1,570. 40 sks. 
beans. Net wt. 3,570. 1 Marked F. 


J. S. A. Klatt, weigher” is not a ware- 
house receipt. Sinsheimer v. White- 
ly, 43 P. 1109, 111 Cal. 378, 52 Am. 
S.R. 192. (3) But the word “receipts” 
as used in a statute providing a 
method for marshaling trust assets 
of an insolvent warehouseman in- 
cludes an ordinary scale ticket issued 
as evidence of kind, quality, and 
quantity of grain delivered. State v. 
Hoover Grain Co., (N.D.) 248 N.W. 
275; 


[e] Written notice stating that 
the goods are at the warehouse sub- 
ject to the order of the addressee on 
payment of the freight and charges 
due thereon, describing the goods, 
and stating that, ‘‘“Merchandise not 
removed within ten days of date will 
be stored subject to tariff of charges, 
and it is understood is at the own- 
er’s risk as to loss or damage by 
fire, unless insured through this com- 
pany,” is not a warehouse receipt. 
Merchants’ Warehouse Co. v. Mc- 
Clain, 112 F. 787 [aff 115 F. 295, 53 
C.GIA.. 155]! 


[f] Distinguished from chattel 
mortgage.—A written instrument, 
whereby defendant ‘‘conveyed and de- 
livered unto the possession” of plain- 
tiffs certain grain stored at a par- 
ticular place, further provided that 
the transfer was by way of mortgage, 
to secure an indebtedness due plain- 
tiffs, that they should sell the grain, 
apply the proceeds to defendant’s in- 
debtedness, and account to him for 
the balance, and that “the receipt” 
was assignable by indorsement, was 
a chattel mortgage, and not a ware- 
house receipt. Snydacker v. Blatch- 
ley, 52 N.E. 742, 177 Ill. 506 [aff 72 
Tll.App. 519]. Chattel mortgages in 
general see Chattel Mortgages 11 C. 
ey DE okie 


43. Union Sav. Assoc. v. St. Louis 
Grain El. Co., 81 Mo. 341, 346 [rev 
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An order 


ceipt,+® whether 


16 Mo.App. 560]. 

44. Merchants’ Warehouse Co. v. 
McClain, 112 F. 787 [aff 115 F. 295, 
BS (G:CAS 155 1k 

45. Branch v. Bekins & Storage, 
290 P. 146, 106 Cal.App. 628. 


46. See Standard Bank of Canada 
v. Lowman, 1 F.(2d) 935, 940 [quot 
and applying Remington Comp. St: 
(Wash. 1921) § 3588]. 

47. Interstate Banking & Trust 
Conv. Brown 23h BY 93.2343. -CieAs 
526 [cert den sub nom. W. A. Gage & 
CO! Va Walson:, 37%), SiCt, 15.6 242; US; 
632, 61 L.Ed. 5387]; Kramer v. North- 
western Elevator Co., 98 N.W. 96, 91 
Minn. 346; Michigan City Bank v. 
“First State Bank of Manvel, 201 N. 
Wey LUC Si INDY 27572 

[a] Receipt held  sufficient.—A 
warehouse receipt duly dated and 
signed, certifying that the warehouse- 
man has received and holds in storage 
property, describing it, which will be 
delivered to a named person or order 
on the surrender of the receipt and on 
payment of storage and other charg- 
es, substantially complies with Uni- 
form Warehouse Receipts Act § 2. 
Michigan City Bank v. First State 
Bank of Manvel, 201 N.W. 176, 51 N. 
Dial'D Te 

48. Il]—Manufacturers’ Mercan- 
tile Co. v. Monarch Refrigerating Co., 


(107 N.E. 885, 266 Ill. 584. 


La.—Smith Bros. Co. v. Richheimer 
& Co., 83 So. 255, 145 La. 1066. 


Minn.—In re St. Paul & K. C. Grain 
Co., 94 N.W. 218, 89 Minn. 98, 99 Am. 
S.R. 549. 

S.D.—State v. Interstate Surety Co., 
201 N.W. 717, 48 S.D. 57. 


Tenn.—Starkey v. Nixon, 270 S.W. 
980, 151 Tenn. 637. 


[a] Statements held sufficient.— 
(1) The heading on a warehouse re- 
ceipt: “Monarch Refrigerating Com- 
pany, Michigan, Rush, Cass & Kinzie 
Streets,’’ followed by a date line read- 
ane: “Chicago,” Oct. 2, 1907,” -suffi= 
ciently states the location of the 
warehouse. Manufacturers’ Mercan- 
tile Co. v. Monarch Refrigerating Co., 
107 N.E. 885, 266 Ill. 584. (2) Spec- 
ifying the location of two warehouses 
as in certain cities sufficiently desig- 
nates the location although one of 
them is in the suburbs of a city des- 
ignated. Starkey v. Nixon, 270 S.W. 
980, 151 Tenn. 637. 


[b] Warehouseman who operates 
two warehouses should designate on 
a storage ticket whether the ware- 
houses are separate. State v. Inter- 
state Surety Co., 201 N.W. 717, 48 S. 

Bartle 


[c] Goods in other states.—A re- 
ceipt covering grain “in our system 
of elevators’’ in a receipt issued by a 
Minnesota corporation, without spec- 
ifying the particular elevators, is 
valid as to grain in Minnesota eleva- 
tors only. In re’ St. Paul & K. C. 
Grain Co., 94 N.W. 218, 89 Minn. 98, 
99 Am.S.R. 549. ‘ 

[ad] Im Ontario (1) under Rev. St. 
ec 120 § 153 subs 2, providing that a 
warehouse receipt includes a receipt 
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conform subsiantially with the statutory require- 
ments, such as those of the Uniform Warehouse Re- 
ceipts Act,*#® and corresponding adopting statutes, in 
regard to matters to be embodied in the terms of the 
receipt,47 sueh as a statement as to the location of 
the warehouse,*® the consecutive number of the re- 


the goods will be delivered to the 


bearer, to a specified person, or to a specified person 
or his order,°® the rate of the storage charges,°* and, 


from a keeper of any warehouse, mill, 
or other place for goods, etc., in the 
place so kept by him, a warehouse 
receipt on logs, described as being in 
certain lakes in transit to the mills, 
is bad, as the lakes are not “kept by 
the signers of the receipts.’ Ten- 
nant v. Union Bank, 19 Ont.A. 1. (2) 
But a warehouse receipt on lumber 
in the mill yards is valid. Tennant v. 
Union Bank, supra. 


49. Smith Bros. Co. v. Richheimer 
& Co., 83 So. 255, 145 La. 1066. 


[a] “The manifest purpose of re- 
quiring that every warehouse receipt 
shall bear its consecutive number is 
to identify each receipt with the 
goods for which it was issued. There 
is no express requirement as to when 
the consecutive numbers shall begin. 
5 . It is sufficient that the re- 
ceipt in question does bear the ‘es- 
sential term’ (c), the consecutive 
number of the receipt.’’ Smith Bros. 
Co. v. Richheimer & Co., 83 So. 255, 
146° La. 1066, 107-7. 


[b] Numbering held sufficient.— 
Validity of a receipt No. 99 issued by 
a warehouseman is not affected by 
the fact that it is: not the ninety- 
ninth receipt in fact issued by such 
warehouseman, or even the ninety- 
ninth receipt issued in the particular 
year, the Warehouse Receipts Act, 
although requiring a consecutive 
numbering of receipts, not requiring 
consecutive numbering in the order 
of their issue, or that no two receipts 
bearing the same numbering be is- 
sued from the same warehouse in the 
same year, as required by the statute. 
Smith Bros. Co. v. Richheimer & Co., 
83 So. 255, 145 La. 1066. 


50. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 107 N. 
BE. 885, 266 Ill. 584; Smith Bros. Co. v. 
Be ty & Co., 83 So. 255, 145 La. 

[a] Statements held sufficient.— 
(1) A statement in the receipt that 
the goods are subject to the order of 
the depositor on payment of all 
charges and the surrender of the cer- 
tificate partly indorsed is equivalent 
to a statement that the goods will be 
delivered to the depositor or to his 
order. Manufacturers’ Mercantile 
Co. v. Monarch Refrigerating Co., 107 
N.E. 885, 266 Il]. 584. (2) An instru- 
ment labeled ‘Negotiable Warehouse 
Receipt,’ and stating the name of the 
depositor and the receipt of goods, 
deliverable only on return of the re- 
ceipt properly indorsed, sufficiently 
indicates that the goods were to be 
delivered to the order of the deposi- 
tor. Arbuthnot, Latham & Co. v. 
eae & Co., 72 So. 251, 139 La. 

As affecting negotiability of receipt 
See infra § 55. 


51. Kramer v. Northwestern Ele- 
vator Co., 98 N.W. 96, 91 Minn. 346. 


[a] Omission of provision for 
storage charges as prescribed by 
statute renders the receipt void, but 
does not prevent the bailor from re- 
covering the goods or their value on 
paying the storage charges. Kramer 
v. Northwestern Elevator Co., 98 N. 
W. 96, 91 Minn. 346. 
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if the receipt is issued for goods of which the ware- 
houseman is owner, a statement of the fact of his 
The essential requisites of the statute 
governing the issuance of such a receipt must appear 
but the terms pre- 
seribed by the statute are required for the protection 
of the depositor and those succeeding to his rights,*4 
,and therefore, if the receipt is in due form as to the 
essentials of such an instrument, the fact that some 
of these requirements are not complied with does not 
render the receipts void in the hands of a holder 


ownership.°? 


from the instrument itself;°* 


thereof.*® 
What law governs.°® 


52. See supra § 37. 

53. Maxwell v. Winans, 125 A. 38, 
‘96 N.J.Eq. 178. 

54. Woldson v. Davenport Mill & 
Bustos Co., 138 P.(2d) 478, 169 Wash. 

55. Ill—Manufacturers’ Mercan- 
tile Co. v. Monarch Refrigerating Co., 
107 N.E. 885, 266 Ill. 584 [rev 187 Ill. 
App. 173]. 

La.—Arbuthnot, Latham & Co. v. 
Richheimer & Co., 72 So. 251, 139 La. 
797. 

Minn.—Kraimer  v. 
Elevator Co., 98 N.W. 96, 
346. 

N.J.—New Jersey Title Guarantee 
Trust Co. v. Rector, 75 A. 931, 76 N. 
J.Eq. 587. 

N.Y.—Joseph v. P. Viane, Inc., 194 
NeYiS.c2sn 118 Mise, 344. 

Okl.—Joy v. Farmers’ Nat. Bank of 
‘Chickasha, 11 P.(2d) 1074, 158 Okl. 1. 

Wash.—Woldson v. Davenport Mill 
& Blevator Co., 13 P.(2d) 478, 169 
Wash. 298; Laube v. Seattle Nat. 
Bank, 228 P. 594, 130 Wash. 550. 

Rights and remedies of holders gen- 
erally see infra §§ 60-68. 

56. WNegotiability of warehouse re- 
-ceipt see infra § 51. 


Syeinere St, peaulicwlcs CyGrain 
Co., 94 N.W. 218, 89 Minn. 98, 99 Am, 
S.R. 549. 

[a] Thus a warehouse receipt is- 
.sued in one state for grain situate in 
that and other states must, as to the 
grain in the other states, be control- 
lea by the laws of such states, and 
validity to the receipt cannot be giv- 
-en by the law of the state where is- 
-sued, if it is invalid by the laws of 
the states where the grain is. In re 
St. Paul & K. C. Grain Co., 94 N.W. 
218, 89 Minn. 98, 99 Am.S.R. 549. 


58. U.S.—Interstate Banking & 
Trust Co. v. Brown, 235 EF. 32, 148 C. 
C.A. 526 [cert den sub nom. W. A. 
Gage & Co. v. Wilson, 37 S.Ct. 15, 242 
U.S. 632, 61 L.Ed. 537]. 

Ark.—Citizens’ Bank v. Arkansas 


Compress, ete., Co., 96 S.W. 997, 80 
Ark. 601, 117 Am.S.R. 102. 


Tll.—Union Trust Co. v. Trumbull, 
293 N.E. 355 [mod on other ‘grounds 
Die DAy ote LT. Lae: 

Mich.—Merchants’ Bank v. Hib- 
bard, 11 N.W. 834, 48 Mich. 118, 42 
Am.R. 465. 

N.Y.—Dean v. Driggs, 33 N.H. 326, 
IBY SSN PHL BES WU COS SRI Sa Ne lS USE iad 3 
EAT 302 

Philippine.—American 


Northwestern 
91 Minn. 


Foreign 


The validity of a warehouse 
receipt is to be determined by the laws of the place 
of performance, that is, of the state where the prop- 
erty is situated at the time the receipt is issued.°* 


[§ 39] 7. Description of Property. It is essen- 
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tial to the validity of a warehouse receipt that the 
property for which the receipt is given be sufficient- 
ly deseribed therein to make its identification pos- 
sible,°® and that the description comply with stat- 
utory requirements, when there are such, relative to 
setting forth the brand, quality, kind of goods, and 
designating marks thereon.°® 
scribe the property as it seems to be by its external 
appearance,°® and the description need not be as 
particular as that used in a chattel mortgage,°* but is 
sufficient when it identifies or furnishes sufficient 


It is sufficient to de- 


data for the warehouseman to ascertain the prop- 


the property.®? 
sufficient. ®4 


Banking Corp. v. Herridge, 49 Phil- 
ippine 975. 

Tenn.—Rome Bank vy. Haselton, 15 
Lea 216. 

[a] “The general object of giving 
a description of the property in a 
warehouse receipt is for the purpose 
of identification only, so that the 
identical property delivered to the 
warehouseman may be delivered back 
by him upon the return of the ware- 
house receipt.”” Dean v. Driggs, 33 
N.E.. 326, 328, 137 N-Y. 274,33 Aum. 
SiRs, (21,19) Te ReAcr 302. 


[b] Description held sufficient.— 
A receipt for ‘18,000 bushels of No. 
1 white and No. 2 red winter wheat, 
or an equivalent in flour,” is not void 
for indefiniteness, but under it a 
pledgee could take an equal propor- 
tion of each kind of wheat, or, if the 
wheat was not on hand, an equivalent 
in flour. Merchants’ Bank v. Hibbard, 
ae 834, 48 Mich. 118, 42 Am.R. 


[c] Under Uniform -Warehouse 
Receipts Act § 2 subd (f), which pro- 
vides that the receipt must contain 
“a description of the goods or of the 
packages containing them,” a receipt 
reading: ‘“‘Received in warehouse for 
the account of Lesser-Ely Company 
two hundred bales of cotton. Same 
to be held subject to the order of the 
Lesser-Ely Cotton Co. D. W. McLe- 
more & Co., Warehousemen. No. 
Bales, 200,” was held insufficient as 
failing to describe the cotton for the 
purpose of identification. Interstate 
Banking & Trust Co. v. Brown, 235 
F. 32, 148 C.C.A. 526 [cert den sub, 
nom. W. A. Gage & Co. v. Wilson, 37 
S.Ct: 15, 242 U.S. 632, 61 L.Ed. 537]. 


59. Miller v. State, 43 N.E. 440, 
144 {nd. 401; General Motors Accept- 


ance Corporation v. Sharp Motor 
Sales Co., 25 S.W.(2d) 405, 2338 Ky. 
290; Ferguson v. Northern Bank, 14 


Bush (Ky.) 555, 29 Am.R. 418. 

fa] Descriptions held sufficient.— 
(1) “Received of Jonathan Tinkey 
. . . 126 Bu. 20 lbs. wheat, test 59 
wt. at stored per bushel.’’ Miller v. 
State, 43 N.E. 440, 144 Ind. 401. (2) 
Receipts, each for one bale of cotton, 
specifying the marks, weight, grade, 
and staple condition. Starkey vy. Nix- 
on, 270 S.W. 980, 151 Tenn. 637. 


[b] Description of automobiles in 
warehouse receipts by arbitrary mo- 
tor and serial numbers, which are not 
those of the automobiles, is sufficient, 
where they are the only automobiles 
in the warehouse answering the gen- 
eral description in the receipts, and 
the warehouseman readily identifies 
them on presentation of the receipts. 
General Motors Acceptance Corp. v. 


erty,°? and in such a case the receipt is not invali- 
dated by a mere misdeseription as to the grade of 
A receipt for a specific number or 
quantity out of a common mass of fungible goods is 


Sharp Motor Sales Go., 25 S.W.(2d) 
405, 233 Ky. 290. 


60. Dean y. Driggs, 33 N.E. 326, 
L837" NY. 27433" Am:SoR. cred,  s9eetes 
R.A. 302. 


[a] Reason for rule.—“‘Any one at 
all familiar with the business of a 
warehouseman knows that he could 
not transact business if he were first 
to examine the contents of each pack- 
age, barrel, or box of merchandise 
which was delivered to him, and so 
packed as to cover and conceal the 
real nature of the goods delivered. 
The warehouseman cannot be sup- 
posed to know the contents of barrels 
or boxes so delivered to him. All he 
can be fairly charged with asserting 
by the mere acknowledgment of the 
receipt of merchandise thus describ- 
ed is that the box or barrel in which 
it is packed bears the same outward 
appearance as does the box or barrel 
in which merchandise of the charac- 
ter described is usually carried, and 
that there is nothing unusual or out 
of the ordinary way of business in 
the marks, appearance, signs, labels, 
or character of the barrel or box 
from that in which goods of the 
character described are usually trans- 
ported, and that the articles have 
been represented to him, and that he 
believes them to be, as described.” 
Dean v. Driggs, 33 N.E. 326, 327, 137 
ane 274, (3d Am Ser, | (Take h9. De reoAG 


61. General Motors Acceptance 
Corporation v. Sharp Motor Sales Co., 
25 S.W.(2d) 405, 283 Ky. 290. 

Description in chattel mortgage 
peneralty see Chattel Mortgages § 


62. General Motors Acceptance 
Corp. v. Sharp Motor Sales Co., 25 S. 
W.(2d) 405, 283 Ky. 290. 


63. Herrick v. Barnes, 81 N.W. 526, 
78 Minn. 475 (grain); National Exch. 
Bank v. Wilder, 24 N.W. 699, 34 Minn. 
149 (grain). 

64, Standard Bank of Canada v. 
Lowman, 1 F.(2d) 985; Rome Bank vy. 
Haselton, 15 Lea (Tenn.) 216. 


[a] Description held sufficient.— 
A description: “50,000 pounds of bar 
iron, assorted, made at the Vulean 
Works,’ is sufficient although the 
iron is stored in mass with other bar 
iron. Rome Bank v. Haselton, 15 Lea’ 
(Tenn.) 216. 


[b] Cases of canned salmon are 
fungible goods, each unit of which is” 
equal to others, and a warehouse re- 
ceipt for a specific number of cases 
out of a larger mass is valid. Stand- 
ard Bank of Canada v. Lowman, 1 KF 
(2d) 935. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 40] 8. Modification.®> As between the parties 
a receipt may be modified by a subsequent oral agree- 
ment, notwithstanding a statute requiring the issue 
of a storage receipt, reciting certain facts, when the 
grain is deposited.°® But any modification by inser- 
tion in the receipt of matter prohibited by statute is 
void.®* 

[§ 41] 9. Renewal or New Receipt. Renewal re- 
ceipts take effect from the time of their issue, not- 
withstanding they are dated back to correspond with 
the dates of the originals.°& The mere fact. that 
a few weeks intervene between the issue of new re- 
ceipts and the surrender of the original ones does 
not invalidate the new receipts after such surren- 
der.®® <A statutory provision for the issuance of a 
new receipt for the remainder where part of the 
grain is delivered does not apply where one holding 
a warehouse receipt as security surrenders it for a 
different receipt of a later date for a less amount, al- 
though the debtor is the warehouseman.*® A statute 

making a warehouseman lable to transferees of ne- 
gotiable receipts for partial withdrawals of goods 
not indorsed or where he fails to take up and cancel 
the receipt does not permit a warehouseman, on par- 
tial withdrawal, to force an exchange of receipts 
against the holder’s consent,’1 or to issue a new re- 
ceipt surcharged with other goods which were not 
surcharged on the original receipt.7? 


[§ 42] 10. Surrender or Cancellation.7* Under 
statutes specifying what a warehouse receipt must 
embody,’* and requiring cancellation of a receipt 
only when the goods for which it was issued are tak- 
en out of the warehouse, a warehouseman may pur- 
chase goods in his warehouse without cancelling the 
receipts therefor,’® and may transfer such receipts 
to others.7® But where part of the goods represent- 


65. Alteration of instruments gen- | 298. 


erally see Alteration of Instruments 
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ed by a receipt is delivered, the warehouseman must 
state on the receipt what goods were delivered or ean- 
cel the receipt.77 Where the statute requires only 
the surrender of a negotiable receipt, on delivery of 
the goods,‘* a warehouseman issuing a nonnegotiable 
warehouse receipt is under no obligation to require 
its return before issuing a negotiable receipt for the 
same goods,’® or before returning the goods to the 
bailor named in the receipt.*° 


[§ 43] 11. Duplicate Receipts. Where two re- 
ceipts have been issued by the warehouseman for 
the same property, the holder of the prior receipt 
prevails over the holder of the one issued subse- 
quently,*+ and he is furthermore entitled to recover 
damages from the warehouseman for any expenses 
reasonably incurred in protecting himself against 
the junior receipts;*? but if the warehouseman is- 
sues the two receipts by mistake, he is not liable to an 
assignee of the junior receipt who has been compel- 
led to surrender possession of the goods to the as- 
signee of the first receipt.** However, the holder of 
the junior receipt is entitled to the goods where the 
holder of the prior receipt consented to the issue of 
the other,** and also where the prior receipt has 
been surrendered and canceled*® or has been materi- 
ally altered®® since its issue. 


[§ 44] 12. Construction and Operation’’—a. Ta 
General. A warehouse receipt, particularly where, 
in addition to stating the amount or quantity of 
goods received, it states the conditions under which 
the same are to be stored,** constitutes a contract be- 
tween the parties thereto,*® for the performance of 
a certain duty with respect to the goods stored,®® 
except where they have expressly entered into a con- 
tract, independently of the receipt.°t However, in 
the absence of any agreement respecting the issu- 


Wealbuidge, 19 Ohio St. 419, 2 Am.R. 


RET pid ves: 
Modification of contract generally 
see Contracts §§ 604-615. 
66. Thompson v. Thompson, 81 N. 
W. 204, 543, 78 Minn. 379. 
- 67. Van Buren Storage, etc., Co. 
v. Mann, 139 Ill.App. 652 (as to limi- 
tation of warehouseman’s liability). 
68. Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush (Ky.) 495. 
69. Doherty v. Merchants’ 
Bank, 52 S.W. 832, 21 Ky.L. 628. 


70. Cowley County Nat. Bank v. 
Rawlins-Dobbs Elevator Co., 152 P. 
647, 96 Kan. 461. 


71. Klock Produce Co. v. Diamond 
Ice & Storage Co., 155 P. 414, 162 P. 
359, 90 Wash. 67. 


72. Klock Produce Co. v. Diamond 
Ice & Storage Co., supra. 


73. Cancellation of instruments 
generally see Cancellation of Instru- 
ments 9 C.J. p 1154 


Surrender and cancellation of fre- 
ceipt on delivery of goods see infra §§ 
147-149. 

74. See supra § 38. 

75. Woldson v. Davenport Mill & 
Blevator Co., 13 P.(2d) 478, 169 Wash. 
2:98. 

76. Woldson v. Davenport Mill & 
Elevator Co., supra. 

Negotiability and transfer of re- 
ceipts generally see infra §§ 50-82. 

' 977. Woldson y. Davenport Mill & 
Elevator Co., 13 P.(2d) 478, 169 Wash. 


Nat. 


Delivery of goods in general see in- 
fra §§ 138-170. 


78. See Uniform Warehouse Re- 
ceipts Act § 8 (b). 


79. Brock v. Atteberry, 96 So. 505, 
153 La. 649. 


80. Willard Storage Battery Co. v. 
Caddo Transfer & Warehouse Co., 107 
So. 618, 160 La. 909. 


Production of receipt as condition 
bites tlie generally see infra §§ 147— 
81. Montgomery 
American Trust, 
App. 20; 


Ward. & Co. iv: 
ete), Bank, 71 “TI: 
Martin v. His Creditors, 14 
La.Ann. 3938; Toledo Second Nat. 
Bank v. Walbridge, 19 Ohio St. 419, 
2 Am.R. 408. 


Rights and remedies of holders 
generally see infra §§ 60-68. 


82. Lupe v. Anderson Distilling 
Co., 9 Ky.L. 149. 


Uniform Warehouse Receipts Act 

6, and corresponding section of 
adopting statute, provide: “When 
more than one negotiable receipt is 
issued for the same goods, the word 
‘duplicate’ shall be plainly placed up- 
on the face of every such receipt ex- 
cept tthe first one issued. A. ware- 
houseman shall be liable for all dam- 
age caused by his failure to do so 
to any one who purchased the sub- 
sequent receipt for value, supposing 
it to be an original, even though the 
purchase be after the delivery of the 
goods by the warehouseman to the 
holder of the original receipt.” 


83. Toledo Second Nat. Bank v. 


84. Farmer v. Ge resory & Stagg, 78 
Keys74 75. 1 Kye. j 

85. Roche v. eee 67 S.W. 273, 
23 nee: 2378" Thompson We Thomp- 
son, 81 N.W. 204, 543, 78 Minn. 379. 


[a] Although issuing of duplicate 
receipts is forbidden by statute, such 
receipts are valid between the par- 
ties and are entitled to priority over 
the original receipts that have been 
taken up by the warehouseman and 
have been reissued subsequent to the 
issue of the junior receipts. Block 
v. Oliver, 43 S.W. 238, 102 Ky. 269, 19 
Ky.L. 1278. 


86. Martin v. His Creditors, 14 La. 
Ann. 393. 


87. Construction and operation of 
warehouse contract generally see su- 
pra § 18. 


88. Kahn v. Cole, 
227 S.W. 556 


89. Pribble Vv. cent, 10! Ind.#3:255, 7a 
Am.D. 327; Dierkson v. Cass County 
Mill, etce., Co., 42 Iowa 38; Vannett 
v. Reilly-Herz Automobile Co., 173 N. 
W. 466, 42 N.D. 607; Kahn v. Cole, 
(Dex.Civ. App.) 227.S:We 556.) And 
see cases infra note 5. 

90. Vannett v. Reilly-Herz Auto- 
pone Co., 173 N.W. 466, 42 N.D. 


Care required of warehouseman 
generally see infra § 85. 


(Tex.Civ. App.) 


91. Hughes v. Stanley, 45 Iowa 
622; Starr v. Beerman, 189 N.Y.S. 
174; Litchman vy. Broadway Storage 


Co.,°155 A. 524, 51 RT. 443. 
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ance of a warehouse receipt, conditions therein re- 
specting the degree of care and liability of the ware- 
houseman are not binding on the bailor,°? but the 
rights and duties of the parties are established by the 
statute regulating such matters, together with such 
other lawful conditions as the parties may agree to.°? 
Words printed across the face of the receipt form a 
part of the contract, where the receipt is accepted 
and goods stored with knowledge of such words;°* 
but not words on the margin of the receipt.°® <A 
warehouse receipt may be so drawn as to authorize 
the warehouseman to act as agent of the owner for 
the sale of the goods.°® 


As evidence.°* A warehouse receipt or storage 
ticket is prima facie evidence of matter therein con- 
tained,®® and when issued under statutory provisions 
that no receipt shall be issued except on actual de- 
livery of the goods to the warehouse, and prohibiting 
the warehouseman from denying the ownership of 
the goods in the person to whom the receipt was is- 
sued, is conclusive as to the party issuing the re- 
ceipt®® and that he had received the goods. 


fa] Where prior parol agreement 
between parties shows a contract by 4. 
the bailee to store the bailor’s goods 
at a particular place, a conventional 
warehouse receipt showing no par- 
ticular repository is not the contract. 
McCurdy v. Waliblom Furniture, etc., 
Co., 102 N.W. 873, 94 Minn. 326, 3 
Ann.Cas. 468. 

Construction and operation of 
warehouse contract generally see su- 
pra § 18. 

92. Litchman y. Broadway Stor- 
age Co., 155 A. 524, 51 R.I. 443. 


quot Cyc]. 


71 Am.D. 327. 
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3. Starr v. Beerman, supra. 
Starr v. Beerman, supra. 

5. Ga.—Citizens & Southern Bank 
v. Union Warehouse & Compress Co., 
122 S.B. 327, 157 Ga. 434, 446 [an- 
swers to certified questions conform- 
ed to 122 S.E. 652, 32 Ga.App. 85, and 


Ind.—Pribble v. Kent, 10 Ind. 325, 


Ky.—Burley Tobacco 


Monroe, 146 S.W. 725, 184 Ky. 289. 


La.—Arbuthnot, Latham & Co. v. 


[§§ 44-45 


Receipt for transportation. A receipt given by 
the driver of a warehouseman for goods to be deliy- 
ered at storage is merely a receipt for transporta- 
tion,” especially where no paper is given embodying 
some of the terms required by statute to be embodied 
in a warehouse receipt;* and where, in such a case, 
the contract of storage has been made by parol, a 
similar receipt given some time afterward, when 
storage charges are paid, does not impose a contract 
other than that originally made by parol. 


[§ 45] b. Rules of Construction in General. In 
determining the rights, duties, and liabilities of the 
parties under such contract, as interpreted from. 
their evident intent, the receipt should be construed 
in accordance with the rules applicable to the con- 
struction of contracts in general,® and especially in 
accordance with commercial usage applicable there- 
to;® and in such construction the provisions of the 
statute, under which the receipt is given, should be 
construed as a part of the contract evidenced by the 
receipt. Representations in a warehouse receipt, 
when expressly embraced therein or read into it by. 


in store, subject to our charges. Fire 
at owner’s risk,” constitutes a con- 
tract of bailment. Drudge v. Leiter, 
49 N.E. 34, 18 Ind.App. 694, 63 Am. 
S.R. 359. (5) A receipt describing 
the goods as “40 bales of corks,” 
without distinguishing them by any 
separate marks or values where the 
bales all had distinguishing marks 
and were of varying values, extends 
only to the particular bales in the 
warehouse when the receipt is given 
and does not cover other bales sub- 
stituted afterward for some of those 
for which the receipt was given. 


Society v. 


Care required and liability of ware- | Richheimer & Co., 72 So. 251, 139 La. | Llado v. Morgan, 23 U.C.C.P. (Ont.) 
houseman generally see infra §§ 83—| 797. - 517. 
137. Mich.—Merchants’ Bank v. Hib- [b] Unconditional receipt.— 
93. Litchman v. Broadway Stor-|bard, 11 N.W. 834, 48 Mich. 118, 42] Where an elevator company issues a 


age Co., 155 A. 524, 51 R.I. 443. Am.R. 465. 


warehouse receipt on which is writ- 


94. Taussig v. Bode, 66 P. 259, 134 
Gal"260;- 86 Am.S.R: 250, 54 L.RiAs 
774. 

[a] Notice printed across face of 
warehouse receipt to the effect that 
loss from specified causes is at the 
owner’s risk will be deemed a part 
of the contract, where the receipt is 
accepted and goods’ stored with 
knowledge of such notice. Taussig 
v. Bode, 66 P. 259, 134 Cal. 260, 86 
Am.S.R. 250, 54 L.R.A. 774. 

95. Cole v. Oglesby & Griswold, 13 
La.Ann. 371. 

[a] “Fireproof warehouse” on the 
margin of a receipt form no part of 
the contract. Cole v. Oglesby & Gris- 
wold, 13 Lia.Ann. 371. 

96. McCabe v. McKinstry, 15 F. 
Cas.No. 8,667, 5 Dill. 509; Murray 
v. Pillsbury, 60 N.W. 844, 59 Minn. 
85. 4 


Agency of warehouseman general- 
ly see Supra § 13. 

97. Of contract see supra text and 
note 89. 

98. State v. Interstate Surety Co., 
201 N.W. 717, 48 S.D., 57. 

99. State v. Interstate Surety Co., 
supra. 

1. State v. Interstate Surety Co., 
supra. 

{a] In’ Washington warehouse re- 
ceipts are held to be prima facie evi- 
dence of delivery of the goods called 
for. Small v. Slater, 257 P. 625, 144 
Wash. 268. 

2. Starr v. Beerman, 189 
174. 


N.Y.S. 


Minn.—Thompson vy. Thompson, 81 
N.W. 204, 543, 78 Minn. 379. 


Mont.—O’Neill v. Montana Elevator 
Co; 211 Py 222)'65 Mont: 259° 


Philippine.—Matter of Umberto de 


Poli, 49 Philippine 975; Roman v. 
Asia Banking Corp., 46 Philippine 
705. 


Ont.—Llado v. Morgan, 23 U.C.C.P. 
bi life 


[a] Particular constructions.—(1) 
A provision that the rate of storage 
“shall not exceed four cents for six 
months’ was intended to fix the rate 
of storage, and not the duration of 
the bailment, Thompson v. Thomp- 
son, 81 N.W. 204, 5438, 78 Minn. 379. 
(2) A warehouse receipt “in store till 
1st May” is evidence of a contract of 
bailment by which the bailee is bound 
to deliver the specific article on de- 
mand, and payment of charges, al- 
though not demanded until some time 
after May 1, unless he shall have dis- 
posed of it according to law, to sat- 
isfy his lien for storage. Pribble v. 
Kent, 10 Ind. 325, 71 Am.D. 327. (3) 
A warehouse receipt for tobacco, 
pledged under a pooling contract by 
which a_ pooling association is to 
commingle, handle, store, care for, 
and deliver the tobacco, confers on 
the pooling association authority to 
make contracts for the sale and dis- 
position of the pooled tobacco, but 
not to collect the proceeds of sale 
without producing the receipt. Kirk- 
patrick v. Lebus, 211 S.W. 572, 184 
Ky. 139. Sales by public warehouse- 
man see supra § 14. (4) A receipt for 
a certain specified quantity “of wheat 


ten that it is ‘“‘to be held until an in- 
vestigation can be made to find out 
if it was made in error or not,’ such 
writing is merely an agreement by 
the terms of which the holder con- 
sents to permit the elevator company 
a reasonable time to investigate the 
alleged mistake, and where a reason- 
able time has elapsed, the receipt be- 
comes an unconditional one. O’Neill 
v. Montana HBlevator Co., 211 P. 222, 
65 Mont. 259. 


Construction and operation of con- 
Sat generally see Contracts §§ 481— 
a) . 


6. Citizens’ & Southern Bank v. 
Union Warehouse & Compress Co., 
122 S.E. 327, 157 Ga. 4384, 446 [an- 
swers to certified questions conform- 
ed to 122 S.E. 652, 32 Ga.App. 85, and 
quot Cyc]; Drudge v. Leiter, 49 N.E. 
34, 18 Ind.App. 694, 63 Am.S.R. 359; 
Ledyard v. Hibbard, 12 N.W. @837, 48 
Mich. 421, 42 Am.R. 474; Whitney v. 
Tibbits, 17 Wis. 359. 


Customs and usages as affecting 
interpretation of contracts generally 
see Customs and Usages §§ 58-76. 


7. State v. Cowdery, 81 N.W. 750, 
79 Minn. 94, 4 LRA. 9285. Wan 
Schoonhoven v. Curley, 86 N.Y. 187 
[aff 21 Hun 205]. ; 


[a] Thus, where merchandise is 
stored in a warehouse under a stat- 
ute which requires it to be withdrawn 
from the warehouse within a year 
from the date of entry, the receipt is 
to be construed as declaring that the 
merchandise is to be held on storage 
not exceeding one year from the date 
of entry, and the warehouseman can- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ | 45-46] 


custom or usage, should usually be confined to those 


of which the warehouseman may ordinarily be pre- 
sumed to have knowledge or of which he ought to 
know.8 


[§ 46] c. As to Title and Possession°—(1) In 
General. The delivery of a warehouse receipt by 
the warehouseman carries the title and constructive 
possession of the property to the holder of the re- 
ceipt,'° and in some jurisdictions there are statutory 
provisions to this effect.1! Thus title and construe- 
tive possession are not affected by the fact that the 
receipt reserves a lien for charges in favor of the 
warehouseman,+? and where the receipt is issued for 
goods purchased from the warehouseman, the hold- 
er of the receipt is entitled to the goods as against 
attaching creditors of the warehouseman.1? A ware- 
houseman, however, is not the guarantor-of the title 
of the stored property for which the receipt is is- 
sued.14 Moreover, he is entitled to possession of the 
property for which he has issued a receipt, and the 
original holder who takes out of the warehouse a 
portion of the property covered by the receipt is 
liable to the warehouseman for the value thereof 
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when the warehouseman has made good the deficien- 
ey to the assignee of the receipt.*® 


As against purchaser from warehouseman.'® Un- 
less the previously issued receipt is, for some rea- 
son, void,'? the holder of a warehouse receipt is not 
estopped to assert his title as against a purchaser 
of the goods in good faith from the warehouseman,?® 
even though he knows of a custom pursuant to which 
the warehouseman in the ordinary transaction of 
business buys and sells such goods,?® and the fact 
that he has a remedy on the warehouseman’s bond?° 
does not prevent him from following the goods and 
recovering them from such purchaser, as the remedy 
on the bond is not exclusive.?! It has been held in 
this connection that, under a statute which contem- 
plates a continuous bailment of grain until redemp- 
tion of outstanding receipts, a warehouseman can- 
not give a good title to a purchaser of such grain 
after the quantity of grain in the warehouse is less 
than the aggregate required to satisfy outstanding 
storage receipts,”? unless the holders of such receipts 
consent thereto,2? in which case the legal rights of 


not be bound by the receipt any long- 
er than the merchandise can lawfully 
remain in the warehouse, and hence 
is not bound to keep it therein after 
the expiration of such year. Van 
Schoonhoven v. Curley, 86 N.Y. 187 
[aff 21 Hun 205]. 

Construction of statute as part of 
contract generally see Contracts § 
523. 

8. Citizens’ & Southern Bank v. 
Union Warehouse & Compress Co., 
122 S.E. 327, 157 Ga. 434 [answers to 
certified questions conformed to, 122 
S.E. 652, 32 Ga.App. 85]. 

Liability of warehouseman on rep- 
resentations generally see infra § 64. 

9. Title and rights of transferee 
of receipt see infra §§ 60-68. | 

10. Ga:—Livingston v. U. Ander- 
son & Son, 58 S.E. 505, 2 Ga.App. 274. 


Tll._—Montgomery Ward & Co. v. 
American Trust, ete., Bank, 71 Ill. 
App. 20. 


N.Y.—Peck v. Armstrong, 38 Barb. 
205: 

Ohio.—Gibson, Stockwell & Co. v. 
Chillicothe Branch of State Bank, 11 
Ohio St. 311. 

Tex.—McLendon Hardware Co. v. 
J. A. Hill & Son, (Civ.App.) 226 S.W. 
825. 

Wash.—Woldson vy. Davenport Mill 
& Blevator Co., 13 P.(2d) 478, 169 
Wash. 298. 


Wis.—Shepardson v. Cary, 29 Wis. 
34. 

Ont.—Gowans v. 
Bank, 43 U.C.Q.B. 318. 


[a] Possession of cargo of grain 
becomes vested in the party taking 
out the warehouse receipt when the 
cargo is discharged into an elevator. 
Hazard v. Fiske, 83 N.Y. 287 [aff 18 
Hun 277]. 


Rights and remedies of holders 
generally see infra §§ 60-82. 


11. See infra this note. 


[a] In Oklahoma, for example, 
under Comp. St. (1921) § 11112, the 
holder of warehouse receipts or tick- 
ets is considered the actual and ex- 
clusive owner, to all intents and pur- 
poses, of the property therein describ- 
ed, in the absence of evidence qualify- 
ing the delivery of the receipts, such 
as, the evidence of a contract of 
pledge. First Nat. Bank v. Neil P. 


Consolidated 


Pee & Co., 216420111, 190° Ok). 
145. 


12. Gibson, Stockwell & Co. v. 
Chillicothe Branch of State Bank, 11 
Ohio St. 311. 


Reservation of lien generally see 
infra § 49. 

13. Broadwell v./ Howard, 77 Ill. 
305; Newcomb, Buchanan & Co. v. 
Cabell, 10 Bush (Ky.) 460. 


14. Mechanics’, etc., Ins. Co. v. Ki- 
ger, 103" UiS.'352, 26 Likids 433. 


15. Michel v. Ware, 3 Neb. 229. 


Rights of assignee of receipt in 
general see infra §§ 52, 60-68. 


16. As to goods in mass generally 
see infra § 47. 


17. Trademen’s Nat. Bank v. Ja- 
gode, 40 A. 1018, 186 Pa.St. 556, 65 
Am.S.R. 876. 


18. Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush (Ky.) 495; 
Hall v. Pillsbury, 44 N.W. 673, 43 
Minn. 338, 19 Am.S.R. 209, 7 L.R.A. 
529; Kastner v. Andrews, 194 N.W. 
824, 49 N.D. 1059; Re Goodfallow, 19 
Ont. 299. 


fa] Reason for rule.—‘‘It may be 
true as stated that he who deposits 
his grain for storage does vest in the 
bailee indicia of ownership, but so 
does every bailor. This fact alone 
does not obviate the rule of caveat 
emptor, nor does it import the doc- 
trines peculiar to markets overt. 
The purchaser likewise knows the 
character of the business transacted 
by the warehouseman and knows that 
in the ordinary conduct of such busi- 
ness he will both purchase grain and 
receive it for storage. This carries 
notice that his right to sell is limited 
to the excess above What is required 
to meet the outstanding storage re- 
ceipts. Hence no reason is ap- 
parent for making an exception to 
the rule of caveat emptor. If such an 
exception should exist in this case 
to protect a purchaser of stored grain, 
likewise it should exist to protect a 
subsequent innocent purchaser of 
grain once owned by the warehouse- 
man and which he had previously sold 
to a third party. Applying’ the ex- 
ception contended for to successive 
sales by an elevator company, the 
result would be that the first purchas- 
er who had paid full value and had 
obtained perfect title would be pre- 
cluded from following his property 


into the hands of the second purchas- 
er who had likewise bought it in 
good faith. But the law, as we under- 
stand it, has been established to the 
contrary for many years.” Kastner 
Ma he: 194 N.W. 824, 829, 49 N. 


[b] Yllustration.—Where a miller 
gave a warehouse receipt to a bank 
on some wheat “and its - product’ 
stored in his mill for advances made 
to him, and he dies insolvent, and 
during this period wheat was con- 
stantly going out of, and fresh wheat 
coming into, the mill, but there was 
a shortage in the wheat which had 
commenced shortly after the receipt 
had been given and had continued to 
a greater or less degree, and during 
the period of shortage some of the 
wheat had been converted into flour 
which had been sold and the proceeds, 
which were less than the value of the 
shortage, paid to the administrator, 
the bank was entitled to the purchase 
money of the flour. Re Goodfallow, 
19 Ont. 299. 


Rights and remedies of bona fide 
Slee cas generally see infra §§ 60-— 


_ Wrongful sale as not transferri 
title generally see infra §§ 171-174. 


19. Kastner v. Andrews, 194 N.W. 
824, 49 N.D. 1059. 


20. See supra § 29. 


21. Kastner v. Andrews, 194 N.W. 
824, 49 N.D. 1059. 


22. Nieter v. McCaull-Dinsmore 
Co., 199 N.W. 85, 159 Minn. 395; 
Kastner v. Andrews, 194 N.W. 824, 
49 N.D. 1059. 


23. Nieter v. McCaull-Dinsmore 
Co., 199 N.W. 85, 159 Minn. 395. 


fa] Owner of grain stored in 
warehouse may consent to the ware- 
houseman’s sale of the grain, regard- 
less of the provision of the storage 
receipts, and in such case the pur- 
chaser gets good title. Nieter v. Mc- 
Caull-Dinsmore Co., 199 N.W. 85, 159 
Minn. 395. 


[b] Such consent is not to be in- 
ferred from the fact that the receipt 
holder is familiar with a custom pre- 
vailing among warehousemen of ship- 
ping and selling grain held in stor- 
age; but whether such consent may 
be inferred depends on the facts in 
the particular case. Nieter v. Mc- 
Caull-Dinsmore Co.,'199 N.W. 85, 159 
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the parties are determined by the law of agency.?4 


Estoppel of warehouseman.?® A warehouseman 
is estopped, as against the holder to whom he has 
issued a receipt, to deny.ownership and that he has 
received property on the terms specified in his re- 
ceipt,°>* even though he does not segregate the prop- 
erty;”* and in some jurisdictions he is prohibited 
by statute from making such denial.?8 


[§ 47] (2) As to Goods in Mass.?® Receipts for 
part of a mass of goods do not pass title to any spe- 
cifie property where the goods in mass are not uni- 
form and those covered by the receipt have not been 
set apart so as to be capable of identification.*® In 
some jurisdictions the same doctrine is applied to 
receipts given for part of a uniform mass, at least 
to the extent of holding that the delivery of such re- 
eeints conveys no title to the holder as against at- 
taching ereditors of the warehouseman or his as- 
signee for the benefit of creditors;?? but, by the 
weight of authority, the mere delivery of a ware- 
house receipt for part of a uniform mass, such as 
grain, passes title to the quantity of goods called 
for by the receipt,*? and to the extent of his interest, 
the holder becomes tenant in common of the mass 
together with the warehouseman or other owners of 
the remainder,?* and may require the restoration not 
of the identical goods, but only goods of the same 
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amount, kind, and quality;?4 and in such a case a 
purchaser from a depositor of his goods in the ware- 
house acquires title in proportion to the amount 
shown by his receipt.*° The holder of a receipt by 
which the warehouseman is bound to deliver not the 
identical grain received, but only grain of like kind 
and quantity, is estopped to set up title as against 
a purchaser in good faith and for value to whom the 
warehouseman has delivered possession of the 
grain.?6 

[§ 48] (3) Issue to Person Other than Owner. 
The issue of a warehouse receipt to a bailor for 
goods to which he has no title conveys no title to 
the goods as against the true owner, either to the 
bailor®’ or to his assignee,** and this rule applies 
although the warehouse sae, is, by statute, made 
negotiable. ae 


[§ 49] d. As to Liens. The giving of a ware- 
house receipt does not create a lien in favor of the 
holder of the receipt on the property of the ware- 
houseman mingled with that of the bailor;+® and 
where the receipt is issued by one who is not a publi¢ 
warehouseman, it gives the holder no len on the 
goods named in the receipt, as against the creditors 
of the receiptor.*1 


Reservation of lien.4? A warehouse receipt may 
contain a reservation of a lien on the goods in fa- 


National Bank 


Minn. 395. 

[c] Evidence held sufficient to 
show that receipt holders acquiesced 
in a shipment of grain by the ware- 
houseman to defendant, so as to be 
estopped from asserting that there 
was a conversion of the grain. Nie- 
ter v. McCaull-Dinsmore Co., 199 N. 
W. 85, 159 Minn. 395. 

24. Nieter v. McCaull-Dinsmore 
Co., supra. 

Agency of warehouseman generally 
see supra § 13. 

25. Estoppel: 

As to transferees of receipt see infra 

§ 64. 


By simple contract generally see Es- 

toppel §§ 110-115. 

26. Babcock v. People’s Sav. Bank, 
20 N.E. 732, 118 Ind. 212; Nowell v. 
Seattle Transfer Co., 116 P. 287, 63 
Wash. 685 

[a] Receipt issued for bill of lad- 
ing.—A warehouseman, who _ issues 
a receipt, cannot escape liability un- 
der a statute providing that no re- 
ceipt shall be issued for grain or oth- 
er commodity not in store, etc., by 
showing that he never obtained pos- 
session of the goods, where the re- 
ceipt was issued in exchange for a 
railroad bill of lading and for over 
two years the warehouseman accept- 
ed money for storage without inform- 
ing the owner that the goods were 
lost. Nowell v. Seattle Transfer Co., 
116 P. 287, 68 Wash. 685. 

[b] Estoppel to deny ownership 
by married woman.—See Thomas v. 
Harder’s Fireproof Storage & Van 
Co., 194 Tll.App. 319. 

27. Goodwin v. Scannell, 6 Cal. 
541; Adams v. Gorham, 6 Cal. 68. 

28. See cases infra this note. 

[a] In South Dakota (1) for ex- 
ample, under Public Warehouse Act, 
relating to the deposit of grain in 
bonded warehouses and_ elevators, 
Pol. Code §§ 487, 488, 494, 495, 496, 
the warehouseman is estopped, as 
to the person named in the grain re- 


ceipt, from questioning his ownership | D. 44. 73 Am.S.R. 742; 


of the grain, although the true owner 
could recover the grain from the 
warehouseman in an action therefor, 
if the depositor was not the true 
owner. Street v. Farmers’ Elevator 
Col pleGa Ne We, LOT 33 SSoD a 601 spatt 
149 N.W. 429, 34 S.D. 523]. (2) Un- 
der such statute a warehouseman 
could not prove that the depositor 
was only a tenant in common and 
did not own all of the grain. Street 
v. Farmers’ Elevator Co. of Elkton, 
supra. 

[b] Validity of statute.—A statu- 
tory provision that a warehouseman 
who has issued a receipt for the stor- 
age of grain shall not be permitted 
to deny that the grain represented 
thereby is the property of the per- 
son to whom such receipt is issued, 
and that such receipt shall be deemed, 
so far as the duties of such bailee 
are concerned, conclusive evidence 
that the party to whom it was issued 
is the owner, is not invalid as an in- 
vasion of the province of the judici- 
ary, or a deprivation of property 
without due process of law, and not 
one of evidence, and merely enlarges 
the rules of the contract of a bail- 
ment by creating an estoppel. Street 
v. Farmers’ Elevator Co., 149 N.W. 
429, 34 S.D. 523 [aff 146 N.W. 1077, 
Bey SHOE, CAEN 

29. Estoppel of warehouseman see 
supra § 46. 

Title and rights of owners and 
RT es ivccae generally see supra §§ 
Vey ail 

30. Union Trust Co. v. Trumbull, 
23 N.E. 355 [mod 33 Ill.App. 319 (mod 
27 N.E. 24, 137 Ill. 146)]. 

31. Ferguson v. Northern Bank, 14 
Bush (Ky.) 555, 29 Am.R. 418. 

32. Merchants’ Bank v. Hibbard, 
11 N.W. 8384, 48 Mich. 118, 42 Am.R. 
465; Kimberly v. Patchin, 19. N.Y. 
330, 75 Am.D. 334; Rome Bank y, 
Haselton, 15 Lea (Tenn.) 216. 

33. See supra § 24. 

34. Best v. Muir, 77 N.W. 95, 8 N. 


of Wheaton v. Elkins, 159 N.W. 60, 
39 S.D. 479. 


[a] Replevin does not lie by a 
mortgagee of grain against a party 
to whom the mortgagor has transfer- 
red a general warehouse receipt 
which does not entitle the holder to 
the identical grain delivered, but only 
grain of a certain kind and grade, as 
proof of the actual or constructive 
possession of the property by defend- 
ant is necessary to sustain replevin. 
Best v. Muir, 77 N.W. 95, 8 N.D. 44, 
73 Am.S.R. 742. 


35.. Horr v. Barker, 8 Cal. 603. 


Rights of transferees of receipts 
generally see infra §§ 60-68. 


36. Preston vy. Witherspoon, 9 N. 
E. 585, 109 Ind. 457, 58 Am.R. 417. 


37. Smith v. Anderson & Co., 16 
Key ben a2. 

38. Bliss v. Carroll, 
88; Collins v. Ralli, 
S5rN. Yo 6a 7). 


Rights against real owner of: 
Bona fide purchaser see infra § 66. 
Pledgee generally see infra § 77. 


39. Scottsdale Ginning Co. v. Lon- 
gan, 209 P. 876, 24 Ariz. 356. 


[a] Landlord and tenant.—A stat- 
ute providing for the negotiability of 
warehouse receipts does not apply to 
prevent the landlord from recovering 
cotton delivered to a ginning mill by 
a tenant while the landlord had a lien 
for unpaid rent, where it does not ap- 
pear that the delivery was made by 
the tenant as owner. Scottsdale Gin- 
ning Co. ww. Longan,. 209 BP. 876,24 
Ariz. 356. 

Negotiability of warehouse receipts 
generally see infra §§ 50-82 

40. Dole v. Olmstead, 36 Te 508 
85 Am. D: 397. 

41. Union Trust Co. v. Trumbull, 
23 N.E. 355 [mod 33 Ill.App. 319 (mod 
27 N.E. 24, 187 N.E. 146)].: 

42. Lien for damages and expens- 
es generally see infra §§ 199-238. 


(Cal.) Ps 
20 Hun 246° [aff 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 49-51] 


vor of the warehouseman for his charges;4? and a 
warehouseman who has not complied with a statutory 
requirement that his lien be stated in the receipt 
cannot enforce such len against the holder of the 
The rights of the holders of the receipts 
may also be subject to hens which had attached to 
the goods in the hands of the warehouseman before 
~ the issue of the receipts,*® but not to liens which 
arise after the goods have been pledged by a deliv- 


receipt.*# 


ery of the warehouse receipts.*® 

[§ 50] 13. Negotiability and 
What Law Governs. 
the goods 


The laws of the state in which 
are stored and in which the receipt is is- 
sued are to be applied in determining the validity 
and effect of the transfer of a warehouse receipt,*§ 
the hability of the warehouseman to the transferee,*® 
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domestic creditors of the transferor,®® and whether 
the transferee is a bona fide holder.*? 


[§ 51] b. Negotiability in General.*? 
house receipt being merely a symbol of property,®* 
the word “negotiable,” as applied to it both at com- 
mon law and under the statutes,®* is not used in the 
sense in which it is used as applicable to a bill of 
exchange or promissory note,®® but only as indicat- 
ing that in the passage of warehouse receipts through 


A ware- 


the channels of commerce the law regards the prop- 


Transfer*?—a, 


the passage of title to the transferee as against the 


43. Gibson, Stockwell & Co. v. 
Chillicothe Branch of State Bank, 11 
Obio. St. 311. 


Liens generally see infra §§ 199- 
8. 


Rights of holder as against ware- 
houseman’s lien see infra § 219. 

44. Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush (Ky.) 495; 
Greenbaum Bros. & Co. v. Megibben, 
10 Bush (Ky.) 419. 


{a] Sufficiency of statement.—A 
receipt reciting that the property is 
deliverable on “the payment of all 
moneys -due hereon” sufficiently 
showed that the moneys referred to 
were purchase moneys, and was a 
sufficient compliance with the act of 
March 6, 1869, requiring a warehouse 
receipt to show that the purchase 
money is unpaid in order that the 
warehouseman may assert a_lien 
therefor as against the holder of the 
reeeipt. Pike v. Greenbaum, 14 S.W. 
500, 12 Ky.L. 423. 


Uniform Warehouse Receipts Act 
§ 30, and corresponding sections of 
adopting statutes, declare: “If a ne- 
gfotiable receipt is issued for goods, 
the warehouseman shall have no lien 
thereon, except for charges for stor- 
age and preservation of those goods 
subsequent to the date of the receipt, 
unless the receipt expressly enumer- 
ates other charges fer which a lien 
is claimed.” 


45. American Pig Iron Storage 
Warrant Co. v. Sinnemahoning Iron, 
etc., Co., 54 A. 1047, 205 Pa. 403 (hold- 
ing the rights of the receipt holders 
subject to a lien of the warehouse- 
man’s landlord for rent). 


46. Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 


fa} Thus a statute giving a lien 
on the property of manufacturing 
eorporations to persons furnishing 
supplies does not create a lien in fa- 
vor of a party so furnishing supplies 
on goods which have, prior to the 
claim of such lien, been deposited by 
a corporation in warehouses, and 
pledged, by delivery of the warehouse 
receipts, as collateral security for 
money borrowed by the corporation. 
Milihiser Mfg. Co. v. Gallego Mills 
Co,, 44 S.E. 760, 101 Va. 579. 


Pledges generally see infra §§ 69- 
rH 


47. Requisites and validity of re- 
ceipt in general see supra § 38. 
48. Bache v. Hinde, 6 F.(2d) 508 


[cert den. 46 S.Ct. 106, 269 U.S. 581, 
70 L.BHd. 423]; Levy v. “Kentucky Dis- 
tilling Co., 9 Ky.L. 103. 


49. Farmer v. Etheridge, 69 S.W. 


761, 24 Ky.L. 649 


50. Hallgarten v. Oldham, 135 
Mass.<t) 46> Am: Re 433; 
51. Bache v. Hinde, 6 F.(2d) 508; 


Chicago First Nat. Bank vy. Dean, 16 
NENG Seal A OI NCIS” Peel Taft 
17 N.Y.S. 375, 60 N.Y.Super. 299 (aff 
OZ aN dt LOSE PON: Ye iat 0) Ik 

[a] In federal court action, the 
negotiability of warehouse receipts 
as respects cutting off defenses 
through a bona fide purchase depends 
on the law of the state. Bache v. 
Hinde, 6 F.(2d) 508. 

Right and remedies of bona fide 
holders generally see infra §§ 60-68. 


52. Negotiable paper in general 
see Bills and Notes 8 C.J. p 1. 


Negotiability of bills of ‘nding see 
Carriers §§ 265-278. 


53. See supra § 32. ) 
54. See infra §§ 54-56. 
55. Manufacturers’ Mercantile Co. 


v. Monarch Refrigerating Co., 169 Ill. 
App. 562; Vannett v. Reilly-Herz Au- 
tomobile Co., 173 N.W. 466, 467, 42 
N.D. 607 [quot Cyc]; Anderson v. 
Portland Flouring Mills Co., 60 P. 839, 
at OF. 1483,-82; Am sSuR 71. 508 LARA. 
235; Clay v. Gage, 20 S.W. 948, 1 
Tex.Civ.App. 661. But see Wall v. 
Schneider, 18 N.W. 443, 59 Wis. 352, 
356, 48 Am.R. 520 (construing a stat- 
ute making warehouse receipts trans- 
ferable by delivery, without indorse- 
ment or assignment, as being “negoti- 
able, with like effect as to title as to 
negotiable paper for the payment of 
money’”’). 

“Negotiable” as applied to bills and 
notes see Bills and Notes § 51. 


56. Ala.—Selma Commercial Bank 
v. Hurt, 12 So. 568, 99 Ala. 180, 42 
Am.S.R. 38, 19 L.R.A. 701. 


Ill.—Canadian Bank of Commerce 


v. McCrea, 106 Ill. 281. 
Ky.—Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush 495; Green- 


baum v. Burnes, 13 Ky.L. 267, 13 Ky. 
L. (abstract) 203. 


Minn.—Ammon v. 
son Commission Co., 
111 Minn. 452. 


N.D.—Vannett v. Reilly-Herz Au- 
tomobile Co., 173 N.W. 466, 467, 42 
N.D. 607 [quot Cyc]. 


Ohio.—Toledo Second Nat. Bank v. 
Walbridge, 19 Ohio St. 419, 2 Am.R. 
408. 


Or.—Anderson vy. Portland Flouring 
Mills Co., 60 P. 839, 37 Or. 483, 82 Am. 
SECM IACIRL pid Olle tee Acy mess oh 

Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 

“It would be a perversion of the 
manifest purpose of the statute to 
construe it as having the effect of 


Gamble-Robin- 
127 N.W. 448, 


erty which they describe as following them, and gives 
to their regular transfer by indorsement the effect 
of a manual delivery of the things specified in 
them,°® and hence such a receipt is not negotiable in 
the technical sense in which that term is understood 
in the law merchant,*? or under a statute relating 


putting the symbol of the property 
upon a higher plane, as an evidence 
of title, than the actual possession of 
property it describes. The statute 
does not undertake to make the trans- 
fer and delivery of the symbol more 
than the equivalent of an actual 
transfer and delivery of the property 
itself.” Selma Commercial Bank v. 
Hurt, 12 So. 568, 99 Ala. 130, 141, 42 


Am.S.R. 38, 19 L.R.A. 701. 

57. U.S.—Security Warehousing 
Co. Ww. Hand, 27S. Ch 9720s) BO GmiOES: 
415, 51 L.Ed. 1117; Cincinnati First 
Nat. Bank v. Bates, 1 F. 702. 

Ala.—Allen, Bethune & Co. v. 
Maury & Co., 66 Ala. 10. 


Ill.— Burton vy. Curyea, 40 Ill. 320, 


89 Am:D. 350: 
Mo.—Fourth Nat. Bank v. St. Louis 
Cotton Compress Co., 11 Mo.App. 333. 


N.Y.—Dean v. Driggs, 33 N.E. 326, 
137) NVY. 9274, 33: Am.S-R. 721,.19 L.R: 
A: 302. 

Ohio.—Toledo Second Nat. Bank v. 
ees 19 Ohio St. 419, 2 Am.R. 
40 

Or.—Solamon v. bly apt Suse 6 Wks 
11 Or 20, 50° Animes, £7 


Tex.—Stamford PTE CONE 
Farmers’, ete., Nat. Bank, (Civ.App.) 
129 S.W. 1160, 60 Tex.Civ.App. 447 
[rev on other grounds 143 S.W. 1142, 
105 Tex. 44, Ann.Cas.1914D 1298]. 


Wis.—Hale v. Milwaukee Dock Co., 
29 Wis. 482, 9 Am.R. 603. 


[a] Reason for rule.—A ware- 
house receipt is not negotiable be- 
cause it does not bind the warehouse- 
man to deliver the property absolute- 
ly and at all events, but only binds 
him to take a certain measure of care 
and to restore the property on per- 
formance of certain conditions. Can- 
adian Bank of Commerce v. McCrea, 
106 Ill. 282. 


[b] Warehouse receipt payable to 
bearer, transferred without indorse- 
ment, is not negotiable. Fourth Nat. 


Bank v. St. Louis Cotton Compress 
Co., 11 Mo.App. 333. 


[ce] Cotton receipts or tickets.— 
(1) Cotton tickets issued for cotton 
stored in a warehouse are not ne- 
gotiable at common law. Fourth Nat. 
Bank v. St. Louis Cotton Compress 
Co., lly Mo.App. 333; Carter v. Farm- 
ers’ Nat. Bank of Seymour, (Tex.Civ. 
App.) 224 S.W. 265. (2) A simple re- 
ceipt in form stating no time of de- 
livery of cotton stored, but merely 
the date of storage, number of the 
receipt, weight, class, and number of 
bales, is not a ‘negotiable receipt” 
under Acts 33d Leg. 2d Called Sess. 
ec 5 § 42, providing for a landlord’s 
lien on cotton stored, if a negotiable 
receipt has not issued therefor. Mor- 


474 [67 0.3.) 


only to negotiable instruments,°* particularly where 
the terms ‘of the receipt are inconsistent with such 


an intent.°® 


Quasi negotiable. 


quasi-negotiable.°®° 


[§ 52] c. Assignment at Common Law*!—(1) In 
General. A warehouse receipt, although not techni- 
eally negotiable at common law,*? may be transferred 
by assignment in the same manner,®* and with the 
same effect, as other contracts;°* and the transfer 
and delivery of the warehouse receipt is a symbolical 
delivery of the goods or merchandise mentioned 
therein,®® and has the same effect as the delivery of 


As a result of the commercial 
usage by which warehouse receipts are intended to 
pass from hand to hand and to carry with them the 
title to the goods, they are sometimes said to be 
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man is not a public one.®* 
delivered the receipt operates to vest in the assignee | 


[§§ 51-53 


And when assigned and 


the assignor’s title to the goods and also his construc- 


tive possession.°® 
right than that of the assignor,®® even though the 
receipt is negotiable in form.” 
a receipt, at common law, is not entitled to bring suit 
on the receipt in his own name,"? but may sue in the 


But. it vests no better title or 


The assignee of such 


name of his assignor,’? or at least the assignor must. 


the goods themselves,°° even though the warehouse- 


ris v. Burrows, (Tex.Civ.App.) 180 S. 
W. 1108. (3) A receipt issued by a 
cotton compress company, which ac- 
knowledges the receipt of cotton, to 
be at the owner’s risk, and which 
stipulates that the company will not 
be responsible for damage by water 
or loss or damage by fire, and that 
the receipt must be returned on de- 
livery of the cotton, and that it is 
nonnegotiable, is not a negotiable 
instrument under the law merchant, 
even in the absence of the stipulation 
against nonnegotiability. Stamford 
Compress Co. v. Farmers’ & Mer- 
chants’ Nat. Bank, 143 S.W. 1142, 105 
Tex. 44, Ann.Cas.1914D 1298 [rev 129 
S.W. 1160, 60 Tex.Civ.App. 447, and 
144 S.W. 4130, 105 Tex. 44, Ann.Cas. 
1914D 1298]. 


[d] Recital that goods are subject 
to “order” of the bailor does not ren- 
der the receipt negotiable. Toledo 
Second Nat. Bank v. Walbridge, 19 
Ohio St. 419, 2 Am.R. 408. 


[e] In Kentucky it has been said: 
“Such receipts, when issued by the 
Wwarehouseman, are negotiable at 
common law.” Farmer v. Etheridge, 
69 S.W. 761, 24 Ky.L. 649. 


[f] In Pennsylvania it has been 
held that a warehouse certificate 
which expressly declares: “This cer- 
tificate is transferable by delivery” is 
negotiable. Macon Exch. Bank vy. 
ug a Sige phase he Coorlsra.Cco: 

58. National 
Maryland Casualty Co., 
167 Ga. 737; 
merce v. McCrea, 106 Ill. 281; 


Bank of Wilkes vy. 
146 S.E. 739, 
Canadian Bank of Com- 
Vannett 


v. Reilly-Herz Automobile Co., 173 N. 
W. 466, 42 N.D. 607. 
59. Stein v. Rheinstrom, 50 N.W. 


827, 47 Minn. 476. 


fa] Thug receipts which engage to 
deliver the goods only on the payment 
of certain charges are not negotiable 
in the sense in which bills and notes 
are negotiable. Stein v. Rheinstrom, 
50 N.W. 827, 47 Minn. 476. 


60. Citizens’ Banking Co. v. Pea- 
cock, 29 S:.E. 752, 103 Ga. 171, 180; 
Clark Cotton Co. v. Jones, 121 S.B. 


519, 31 Ga.App. 587; Northrop vy. Chi- 
cago First Nat. Bank, 27 Ill.App. 527, 
530. 

“That warehouse receipts issued by 
private agents or by warehousemen, 
other than those described as public 
warehousemen, are placed on the same 
footing as bills of lading, in respect 
to their guasi-negotiable character, 
we have no reason to doubt.” North- 
rop v. Chicago First Nat. Bank, supra. 


“Such a paper, while not made nego- 
tiable by our law, is quasi-negotiable, 
and may pass from hand to hand by 
delivery, because of -the fact that, by 
express stipulation, delivery of the 
cotton which it represents is made 
Subject only to the presentation of the 
receipt.” Citizens’ Banking Co. v. 
Peacock, supra. 


61. Sn A Are oe generally see As- 
signments 5 C.J. p 830. 


62. See supra § 51. 
63. See infra § 53. 


64, Marks v. Bridges, 62 S.W. 153, 
106 Tenn. 540. 


Assignment of contracts generally 
see Assignments §§ 44-49. 


65. Spangler v. Butterfield, 6 Colo. 
356; Montgomery Ward & Co. Vv. 
American Trust, etc., Bank, 71 Ill.App. 
20; Shingleur- Johnson v. Canton Cot- 
ton Warehouse Co., 29 So. 770, 78 Miss. 
875, 84 Am.S.R. 655. 

Under statutes see infra § 55. 

66. U.S.—Edwards v. Hoeffinghoff, 
38 F.'635; McNeil v. Hill, 16 F.Cas. 
No. 8,914, Woolw. 96; Rahilly v. Wil- 
son, 20 F.Cas.No. 11,531 [rev on other 
grounds 20 F.Cas.No. 11,532, 3 Dill. 
420]. 

Ala.—Allen, Bethune & Co. v. Maury 
& Co., 66 Ala. 10. 


Colo.—Spangler v. Butterfield, 6 


Colo. 356. 
Ill.—Western Union R. Co. v. Wag- 
ner, 6531 297, 


Mo.—Fourth Nat. Bank v. St. Louis 
Cotton Compress Co., 11 Mo.App. 333. 

N.Y.—Stokes v. Recknagel, 38 N.Y. 
Super. 368; Wilkes v. Ferris, 5 Johns. 
335, 4 Am.D. 364. 


Or.—Solamon v. Bushnell, 3 P. 677, 
11 Or. 277, 50 Am.R. 475, 

Delivery of goods by warehouseman 
generally see infra §§ 138-170. 

67. Montgomery Ward & Co. v. 
American Trust, etc., Bank, 71 Ill.App. 
20. : 


68. U.S.—Gibson  v. 
How. 884, 12 L.Ed. 1123. 

Pa.—Western Nat. Bank v. Brooks, 
17. Phila, 141. 

Tex.—Morris v. Burrows, (Civ.App.) 
180 S.W. 1108. 

Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 

Wis.—Hale v. Milwaukee Dock Co., 
23 Wis. 276, 99 Am.D. 169 

“Instruments of this find are sui 
generis. From long uSe in trade, they 
have come to have, among commercial 


Stevens, 8 


be made a party to the suit,“? and such suit is sub- 
ject to equities available against the assignor.’+ 


[§ 53] (2) Mode and Sufficiency of Assignment,”® 
In the absence of statute, no particular form is neces- 
sary to give effect to a written assignment of a ware- 
house receipt, provided it manifests an intention to 
transfer the property 1n the goods.7® It may be made 
without indorsement,*7 by a mere delivery of the 


men, a well understood meaning. And 
the indorsement or assignment of 
them as absolutely transfers the gen- 
eral property of the goods and chat- 
tels therein named, as would a bill of 
sale.’ McNeil v. Hill, 16 F.Cas.No. 
8,914, Woolw. 96, 97. 

[a] Goods in mass.—The assignee 
of a receipt for part of a uniform 
mass acquires title to the amount 
called for by the receipt in those ju- 
risdictions in which the assignor is 
recognized as having title. Western 
Nat. Bank v. Brooks, 17 Phila. (Pa.) 
141. Receipt for goods in mass in 
general see supra § 47. 


69. Mida v. Geissmann, 17 Ill.App. 
207; Erie, etc., Dispatch v. St. Louis 
Cotton Compress Co., 6 Mo.App. 172; 
Toledo Second Nat. Bank v. Wal- 
bridge, 19 Ohio St. 419, 2 Am.R. 408: 
People’s Bank v. Gayley, 12 Phila. 
(Pa.) 188, 34 Leg.Int. 114. 


[a] If receipt is issued by one not 
warehouseman, its indorsement and 
transfer does not pass title to the 
goods. People’s Bank v. Gayley, 12 
Phila. (Pa.) 183, 34 Leg.Int. 114. 


70. Union Trust Co. vy. Trumbull, 


2 


23 N.E. 355 [mod 33 Ill. App. 319 (mod 


27 N.H. 24, 137 Ill. 146)]. 


71. Merchants’, ete; Bank 
Hewitt, 3 Iowa 93, 66 Am.D. 49. 


72. Hale v. Milwaukee Dock Co., 
29 Wis. 482, 9 Am.R. 608. 


73. Hubbell v. Skiles, 16 Ind. 138. 


74. Merchants’, Cuca Bank v. 
Hewitt, 3 Iowa 93, 66 Am.D. 49. 


75. As to assignments generally 
see Assignments §§ 61-102 


76. Lowery v. Davidson’ 44 Ga. 38; 
Frontier Milling & Blevator Coma 
Roy White Co-operative Mercantile 
Co., 138 P. 825, 25 Idaho 478. 


[a] Rule applied.—Parol evidence 
is admissible to prove that the words, 
“Deliver to T. N. Johnson, Esq., or 
order. W. Davidson,” written on the 
back of a receipt, were merely for the 
purpose of giving Johnson authority 
to receive the goods as the agent of 
Davidson and not for the purpose of 
transferring any interest in the goods. 
Lowery v. Davidson, 44 Ga. 38 


77. Baker v. Troy Comprese Cor 
21 So, 496, 114 Ala. 415. 


[a] Thus, where a warehouseman 
has given a receipt for a bale of cot- 
ton stored in his warehouse, and he 
afterward buys it, it is not necessary 
that such receipt should be indorsed 
to him, in order to pass title to the 
cotton. Baker v. Troy Compress Co;, 
21 So. 496, 114 Ala. 415. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 53-55] 


receipt with intent to pass title to the goods,7® and 
statutes authorizing a transfer of warehouse receipts 
by indorsement’® have been generally construed as 
being permissive only,’® and as not preventing a 
valid transfer by delivery or any other method previ- 
ously effectual,®! even though the receipt runs to 
“hearer,”*? or recites that the goods are to be de- 
‘only on this receipt properly indorsed.”8? 


livered ‘ 


[§ 54] d. Negotiation or Transfer under Statutes 
—(1) In General. In most, if not all, of the states, 
warehouse receipts which comply with certain re- 
quirements are declared by statute,’+ such as by the 
Uniform Warehouse Receipts Act,®® to be, at least 
to a limited extent, negotiable, and in respect of cer- 
tain commodities, such statutes have existed, in some 
Under some provi- 


states, from an early date.*® 


78. Allen, Bethune & Co. v. Maury 
& Co., 66 Ala. 10; Horr v. Barker, 8 
Cal. 609; Shingleur-Johnson v. Canton 
Cotton Warehouse Co., 29 So. 770, 78 
Miss. 875, 84 Am.S.R. 655. 


79. See infra §§ 54-56. 


8G. Alabama State Bank vy. Barnes, 
2 So. 349, 82 Ala. 607; Millhiser, etc., 
Co. v. Gallego Mills Co., 44 S.E. 760, 
101° Va. 579; Rice v. Cutler; 17 Wis. 
351, 84 Am.D. 747. 


81. Ala—wWeil v. 
656, 127 Ala. 296. 

Idaho.—Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
cantile Co., 138 P. 825, 25 Idaho 478. 


Ind.—Toner v. Citizens’ State Bank, 
56 N.E. 731, 25 Ind.App. 29 


Minn.—State vy. Loomis, 8 N.W. 758, 
27 Minn. 521. 


Miss.—Shingleur-Johnson v. Canton 
Cotton Warehouse Co., 29 So. 770, 78 
Miss. 875, 84 Am.S.R. 655. 


Pa.—Sloan v. Johnson, 20 Pa.Super. 
643. 


Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 


Wis.—Rice v. Cutler, 17 Wis. 351, 
84 Am.D. 747. 


[a] Marking with name of owner. 
—Where a warehouseman, pursuant 
to the request of the owner of ware- 
house receipts, caused the property 
represented thereby to be marked 
with the name of such owner, it was 
an acknowledgment of the validity of 
the transfer of the property repre- 
sented, and estopped the warehouse- 
man from denying the same. Frontier 
Milling & Elevator Co. v. Roy White 
Co-operative Mercantile Co., 138 P. 
825, 25 Idaho 478. 


82. Rice v. Cutler, 17 Wis. 351, 84 
Am.D. 747. 

83. Shingleur-Johnson v. Canton 
Cotton Warehouse Co., 29 So. 770, 78 
Miss. 875, 84 Am.S.R. 655; Millhiser 
Mfg. Co. v. Gallego Mills Co., 44 S.E. 
760, 101 Va. 579. 

[a] Receipt reciting that goods 
stored are to be delivered “only on 
the surrender of this receipt,” or on 
the “surrender of this receipt,” is 
transferable by delivery. Millhiser 
Mfg. Co. v. Gallego Mills Co., 44 S.E. 
760, 101 Va. 579. 

84. See statutory provisions. 

85. Uniform Warehouse Receipts 
Act §§ 4, 5. 

[a] Im Louisiana Act (1908) No. 
221, adopting the Uniform Warehouse 
Receipts Act, was intended to stabilize 
warehouse receipts and give them the 
value of negotiable instruments. 
Rayville State Bank v. People’s Com- 
press & Warehouse Co., 3 lLa.App. 
191. 


Ponder, 28 So. 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


86. See infra this note. 


[a] In Alabama, for example, cot- 
ton receipts were made negotiable like 
inland bills of exchange by the act of 
1807. Winston v. Moseley, 2 Stew. 
137. 


7. See cases infra this note; 
note 88. 


[a] Thus, under a provision that 
“a nonnegotiable receipt shall have 
plainly marked on its face by the 
warehouseman issuing it ‘non-nego- 
tiable,’ or ‘not negotiable,’”’ a receipt 
issued for cotton stored with a per- 
son operating a cotton compress and 
storage house, not bearing words 
negativing negotiability, is a negotia- 
ble receipt. Joy v. Farmers’ Nat. 
Bank of Chickasha, 11 P.(2d) 1074, 
158 Okl. 1. 


88. Lynn Storage Warehouse Co. v. 
Senator, 3 F.(2d) 558; Whitlock v. 
Hay, 58 N.Y. 484. 


[a] If receipt is not marked “non- 
negotiable,’ it is .“in legal effect 
negotiable, as respects the warehouse- 
man, if the holder of it purchased it 
for value supposing it to be negotia- 
ble.”’ Lynn Storage Warehouse Co. v. 
Senator, 3 F.(2d) 558, 563: 


Rights and remedies of holders of 
receipts eepgneny, see infra §§ 60-— 
68. 


and 


89. Cowart & “Daneer v. Bush, 139 
S.E. 920, 37 Ga.App. 278. 


90. Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579, 603 
(where the court said: ‘Until the 
Legislature in plain and unmistakable 
terms abrogates the common law with 
respect to warehouse and other stor- 
age receipts, such receipts . . 
are to be regarded as having the na- 
ture and effect given them at com- 
mon law’’) 


Construction of statutes with refer- 
ence to common law generally see 
Statutes § 617. 


91. Erie, etc., Dispatch y. St. Louis 
Cotton Compress Co., 6 Mo.App. 172; 
Marks v. Bridges, 62 S.W. 153, 106 
Tenn. 540; Carter v. Farmers’ Nat. 
Bank, (Tex.Civ.App.) 224 S.W. 265; 
Yarwood v. Happy, 51 P. 461, 18 Wash. 
246. And see cases infra notes 92, 
93. 

[a] Repeal of statute by implica- 
tion.—A statute providing that a re- 
ceipt is “negotiable, and may be trans- 
ferred by indorsement . and 
such indorsement shall be deemed a 
valid transfer of the commodity rep- 
resented by such receipt” operates as 
a repeal of a prior statute which pro- 
vided for their transfer by indorse- 
ment ‘with like effect and in like 
manner as in the case of a bill of ex- 
change.” Yarwood v. Happy, 51 P. 
461, 18 Wash. 246. 
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sions, such a receipt is regarded as negotiable unless 
it is marked “nonnegotiable,”®? and such a provision 
imparts negotiable qualities to a receipt not so 
marked, when transferred, so far as to protect pur- 
chasers and lienors.®8 


Presumption of negotiation. 
a warehouse receipt is negotiable does not give rise 
to a presumption that it has been negotiated.*°® 


[§ 55] (2) Construction and Operation of Stat-. 
utes—(a) In General. 
making warehouse receipts negotiable are in deroga- 
tion of the common law,°® they are to be construed 
strictly,° both with reference to the instruments 
to which they apply,°” and the goods or merchandise 
to which they are applicable. 03 
utes a warehouse receipt which is otherwise regular 


The mere fact that 


Inasmuch as the statutes 


Under these stat- 


92. U.S.—Interstate Banking, etc., 
oo Vieni Brown,-0235>; We iS2pel4sin'C.©en. 
2 . 

Ala.—Selma Commercial Bank vy. 
are 12 So. 568, 99 Ala. 130, 19 L.R.A. 


Mo.—Union Sav. Assoc. vy. St. Louis 
Grain El. Co., 81 Mo. 341 [rev 16 Mo. 


App. 560]. 

Pa.—Tradesmen’s Nat. Bank v. 
Jagode, 40 A. 1018, 186 Pa. 556, 65 
Am.S.R. 876. 


Tex.—Carter v. Farmers’ Nat. Bank, 
(Civ.App.) 224 S.W. 265. 


Wash.—State Bank of Wilbur v. Al- 
mira Farmers’ Warehouse Co., 212 P. 
543, 123 Wash. 354. 


[a] Statute applicable to receipts 
for “goods stored or deposited” does 
not apply to receipts for goods to be 
transported. Union Sav. Assoc. v. St. 
Louis Grain El. Co., 81 Mo. 341 [rev 
16 Mo.App. 560]. 

[b] Weighing tickets. — (1) A 
statute making cotton tickets issued 
by a public weigher negotiable by de- 
livery and indorsement must be strict- 
ly followed by one relying on its bene- 
fit and protection, since it gives to 
such tickets a character other than 
that which they would have had under 
the common law. Carter y. Farmers’ 
Nat. Bank of Seymour, (Tex.Civ.App.) 
224 S.W. 265. (2) Receipts issued by 
a clerk or weighmaster in his own 
name, without authority from the 
warehouseman, are not rendered nego- 
tiable by a Statute relating to receipts 
issued by a warehouseman. Trout- 
man v. People’s Bank, 12 Phila. (Pa.) 
276; People’s Bank v. Gayley, 12 
Phila. (Pa.) 183, 34 Leg.Int. 114. (3) 
Weigh tickets for wheat given by a 
warehouseman, not complying with 
all the requirements for form of ware- 
house receipts, are not negotiable re- 
ceipts; and hence the failure of the 
warehouseman to note thereon ad- 
vances to the depositor of the wheat 
claimed by the warehouseman did not 
estop him from collecting such ad- 
vances of a holder of the weigh 
tickets without notice. State Bank 
of Wilbur v. Almira Farmers’ Ware- 
house Co., 212 P. 5438, 123 Wash. 354. 
(4) Weighmaster’s tickets as not 
warehouse receipts see supra § 38 note 
42 [dl]. 

93. In re Hanson & Tyler Auto 
Co., 283 F. 848. 


[a] Farm products.—A statute au- 
thorizing owners or dealers having 


in possession or storage ‘grains, 
seeds or other farm products,” the 
products of slaughtering ‘‘cattle, 


sheep or hogs,” ‘butter, eggs, cheese, 
dressed poultry and other com- 
modities,’’ to issue and pledge ware- 
house receipts therefor, is limited to 
food products, the words ‘other com- 
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and valid,®* as where it is issued by one engaged in 


the business of warehousing,?® is 


substantially complies with all the material require- 
ments prescribed by the statute to make it nego- 
tiable,®® as where it states that the goods or mer- 
chandise will be delivered to bearer or to the order 
of a specified person®* on the return of the receipt®? 
or on its surrender properly indorsed and payment 
A negotiable warehouse receipt drawn 
to order and attached to a draft drawn to order of 
the holder has the same effect as a bill of lading so 
The negotiability of such receipts; particu- 
larly where they are stamped or marked “nego- 
tiable,’”’? is not affected by the fact that they do not 


of charges.°® 


drawn.t 


modities’ being construed under the 
rule of ejusdem generis and the stat- 
ute not to include automobiles, In re 
Hanson & Tyler Auto Co., 283 F. 848. 


94. Requisites and validity of 
warehouse receipts generally see 
supra § 38. 


95. Equitable Trust Co. v. A. C. 
White Lumber Co., 41 F.(2d) 60; 
American Can Co. v. Erie Preserving 
Co., 171 F. 540 [aff 183 F. 96, 105 C. 
C.A. 388]; Citizens’ Bank v. Willing, 
186 P. 1072, 1074, 109 Wash. 464. 

[a] Lumber warehousing.—As re- 
spects negotiability of warehouse re- 
ceipts, a transaction whereby a ware- 
house company is licensed to use a 
lumber yard, where lumber is stacked 
in separate piles and numbered and 
tagged, is a valid warehousing of lum- 
ber. Equitable Trust Co. v. A. C. 
White Lumber Co., 41 F.(2d) 60. 

Who may issue warehouse receipts 
genorally see supra §§ 34, 35, 

96. U.S.—Brooks v. Hanover Nat. 
Bank, 26 F. 301 (New York). 

Ariz.—Southwest Cotton Co, v. Val- 
ley Bank, 227 P. 986, 26 Ariz, 559 [reh 
den 229 P. 98, 27 Ariz. 7]. 

Ky.—Kirkpatrick v. Lebus, 211 S.W. 
STD. 184 Key. 139. : 

La.—Smith Bros. Co. v. Richheimer 
& Co., 83 So. 255, 145 La. 1066. 

Or.—State v. Koshland, 35 P. 32, 25 
Orn 

Tenn.—National Bank of Commerce 
v. Chatfield, 101 S.W. 765, 118 Tenn. 
481, 10 L.R.A.N.S. 801. 


Tex.—Luby v. Bell, 
S.W.(2d) 106. 


Wash.—Woldson v. Davenport Mill 


(CivieApp,) 915 


& Elevator Co,, 13 P.(2d) 578, 169 
Wash. 298. 
[a] Overdue receipts.—Warehouse 


receipts, reciting that cotton was ac- 
cepted for storage for one year from 
date only, and pledged more than a 
year after date, are negotiable, 
especially where the statute requires 
that no provision shall be inserted 
in a negotiable receipt that it is non- 
negotiable. Starkey v. Nixon, 270 S. 
W. 980, 151 Tenn. 637. 

97. 11l.—Manufacturers’ Mercan- 
tile Co. v. Monarch Refrigerating Co., 
107 N.E. 885, 266 Ill. 584 [rev 187 Il. 
Iyonory sUree idle 

La.—Smith Bros. Co. v. Richheimer 
& Co., 83 So. 255, 145 La. 1066. 

Mo.—National Match Co. v. Empire 
Storage & Ice Co., (App.) 19 S.W. (2a) 
565. 

Or.—Bank ‘of California Nat. Ass’n 
vy. Schmaltz, 9 P.(2d) 112, 1389 Or. 
163. 

Pa.—National Union Bank of Read- 
ing v. Shearer, 74 A. 351, 225 Pa. 470, 
17 Ann.Cas. 664. 
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negotiable if it 


form.?® 


Wash.—Woldson v. Davenport Mill 


& Blevator Co.,'13 Pi(2d) 478, 169 
Wash. 298. 
[a] In Iowa, however, under a 


statute declaring warehouse receipts 
negotiable whenever so intended by 
the parties, the mere use of the words 
“order” or “bearer” is not sufficient 
evidence of such intent. Merchants’, 
etc., Bank v. Hewitt, 3 Lowa 93, 66 Am. 
D. 49. 


98. National Union Bank of Read- 
ing v. Shearer, 74 A. 351, 225 Pa. 470, 
17 Ann.Cas. 664. 


[a] Thus an instrument on its face 
showing that the signer has in his 
possession designated goods of an- 
other for storage and obligating him 
to deliver the same to a. specified per- 
son, or to his order, or bearer, on re- 
turn of the instrument, is a ‘“ware- 
house receipt” and negotiable. Na- 
tional Union Bank of Reading v. 
Shearer, 74 A. 351, 225 Pa. 470, 17 Ann. 
Cas, 664, 


99. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 107 N. 
BE. 885, 266 Ill. 584 [rev 187 Ill.App. 
173]; National Match Co. v. Empire 
Storage & Ice Co., (Mo.App.) 19 S.W. 
(2a) 565; Joy v. Farmers’ Nat. Bank 
of » Chickasha, 11° P.(2d) 1074; 158 
Oki aL. 

[a] Where only restrictions on de- 
livery are the return of the receipt 
and the payment of charges, the re- 
ceipt is negotiable. Joy v. Farmers’ 
Nat. Bank of Chickasha, 11 P.(2d) 
LOGE: L5SLOKL eT 


1. Ex parte Benjamin Harris & Co., 


sope The 101,041 S' Cr 430,) 55s AR: 
2. Klock Produce Co. vy. Diamond 


Ice & Storage Co., 155 P, 414, 162 P. 
359, 90 Wash. 67. 


3. Equitable Trust Co. v. A. C. 
White Lumber Co., 41! F.(2d) 60; 
Manufacturers’ Mercantile Co. v. 


Monarch Refrigerating Co., 107 N.B. 
885, 266 Ill. 584 [rev 187 Tll.App. 173]; 
Smith Bros. Co. v. Richheimer & Co., 
83 So. 255, 145 La. 1066; Woldson v, 
Davenport Mill & Elevator Co., 13 P. 
(2d) 478, 169 Wash. 298; Roberts v. 
wae H. Goodwin, 7 P.(2d) 8, 166 Wash. 

[a] Tlustrations.—(1) A ware- 
house receipt is not nonnegotiable on 
the ground that the warehouse com- 
pany which purchased wheat repre- 
sented by the receipts failed to cancel 
them, and issued them without dis- 
closing its ownership of the wheat. 
Woldson v. Davenport Mill & Elevator 
Co., 18 P.(2d): 478, 169 Wash. 298. 
(2) A warehouse receipt is a valid 
negotiable warehouse receipt although 
it does not embody in the written or 
printed terms a statement of the 
amount of advances made and of lia- 
bilities incurred for which the ware- 


Receipt for warehouseman’s goods. 
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contain some of the unessential terms prescribed by 
statute to be included therein,® or that they are not 
consecutively numbered,‘ or that they contain sur- 
plusage or stipulations and restrictions not authoriz- 
ed by the statute.°® 
ever, do not make negotiable a receipt issued to one 
other than the owner of the goods stored, without 
the latter’s authority or consent,® or a receipt which 
does not acknowledge receipt of, or refer to, any spe- 
cifie goods identified by mark or otherwise as re- 
quired by statute,’ or a paper which is not a stat- 
utory receipt at all,®> or which is nonnegotiable in 


Such statutory provisions, how- 


A receipt is- 


houseman claimed a lien. Smith Bros. 
Co. v. Richheimer & Co., 83 So. °255, 
145 La. 1066= 


{[b] Rate of storage.—The failure 
of a warehouse receipt to state the 
rate of storage charges does not ren- 
der it nonnegotiable. Equitable 
Trust Co. vy. A. C. White Lumber Co., 
41 F.(2d) 60; Manufacturers’ Mercan- 
tile Co. v. Monarch Refrigerating Co., 
107 N.E. 885, 266 Ill. 584 [rev 187 Ill. 
App. 173]; Smith Bros. Co. v. Rich- 
heimer & Co., 83 So. 255, 145 La. 1066. 

Terms to be embodied in receipt 
see Supra § 38. 


4 Bank of California Nat. Ass’n- 
Se tage 9. Pi C20) 1 f2,) 139 Ors 


5. State v. Henzell, 107 P. 67, 17 
Idaho 725, 27 L.R.A.N.S. 159. 


6. Selma Commercial Bank v. Hurt, 
12 So. 568, 99 Ala. 130, 42 Am.S.R. 38, 
19 L.R.A. 701; Soltau v. Gerdau, 23 N. 
BE. 864, 119 N.Y. 380, 16.Am,S.R. 843; 
Hentz v. Miller, 94 N.Y. 64; Collins v. 
Ralli, 20 Hun 246 [aff 85 N.Y. 637]. 


%. Bache v: Hinde, 6 F.(2d) 508 
[cert den 46 S.Ct. 106, 269 U.S. 581, 
70 L.Ed. 423]. 


8. Interstate Banking & Trust Co. 
Vivi Bro wins W2eosmke O2) 14.85 lO AnG 
[cert den sub nom. W. A. Gage & Co. 
Vv. Wilson, 387 S:Ct. 15, 242 UES] 6320 
61 L.Ed. 537]. 


[a] Thus Tenn. Uniform Ware- 
housing Act § 5, which provides that 
a receipt stating that the goods will 
be delivered to the bearer or to the 
order of any person named in such 
receipt is a negotiable receipt, and 
that no provision shall be inserted in 
the negotiable receipt that is not 
negotiable, and provisions, if inserted, 
being void, does not convert into a 
valid statutory negotiable receipt a 
paper which is not a statutory receipt 
at all, but §§ 4, 5 must be read in 
connection with § 2 cl (dad), which pro- 
vides that every warehouse receipt 
must embody the statement whether 
the goods received will be delivered to 
the bearer, or to a Specified person, 
or to a specified person or his order. 
Interstate Banking & Trust Co. v. 
Brown, 235 F. 32, 148 C.C.A. 526 [cert 
den sub nom. W. A. Gage & Co. v. 
Wilson, 37 S.Ct. 15, 242 U.S. 632, 61 L. 
Ed. 5387]. 

9. Alexander Eccles & Co. v. Munn, 
210 S.W. 626, 1388 Ark. 99. 


[a] Requiring ‘nonnegotiable” 
mark.—aA. statute requiring that non- 
negotiable warehouse receipts be 
marked “‘nonnegotiable”’ has no appli- 
cation, so as to make negotiable a 
receipt nonnegotiable in form, in a 
proceeding against a purchaser of a 
receipt from one who had found the 
receipt, the warehouseman not being 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 55-57] 


sued to or by a warehouseman for his own goods 
is negotiable,!° except where the statute contemplates 
that the warehouseman shall be one other than the 
owner of the goods.! 


[§ 56] (b) Extent and Mode of Negotiability or 
Transfer. If a receipt is negotiable under the stat- 
utes,1? it may be negotiated so as to pass title to 
the goods or merchandise mentioned therein'® by 
indorsement, or indorsement and delivery of the re- 
ceipt,!# and such indorsement may be either in blank 
or to the order of another,!® and is sufficient in form 
where there is a manifest intention to transfer the 
property in the goods represented by the receipts ;1® 
and it has been held that, where such is the inten- 
tion of the parties as shown by the terms of the 
receipt, such transfer of title may be made by mere 
delivery of the receipt without indorsement.17 If 
the receipt is an “order receipt,” proper indorsement 
thereof by the person to whose order the goods are 
deliverable is necessary to its negotiation by deliv- 
ery or indorsement.t® <A receipt, however, cannot 
be negotiated, but may be transferred, as by assign- 


a party. Alexander Eccles & Co. v. 
Munn, 210 S.W. 626, 138 Ark. 99. 
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performance of. any act or duty, are 
assignable by indorsement, 
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ment, where it is not negotiable in form.'® 
[§ 57] e. Notice to Warehouseman. In the ab- 


sence of statute in some jurisdictions, notice to the 
warehouseman of the transfer of the receipt is not 
necessary to give validity to an assignment there- 
of,?° even where the receipt runs to the bailor per- 
sonally, without the words “order” or “bearer.’’?? 
But in other jurisdictions notice to the warehouse- 
man is held to be necessary to constitute the as- 
signee a bailor to the warehouseman,** and gives the 
assignee a right of action against the warehouse- 
man for a misdelivery or conversion of the goods,” 
or to constitute such a transfer of the possession 
of the goods as to give the assignee of a receipt made 
out to the bailor personally priority over other as- 
signees or the attaching creditors of the assignor.?4 


Under statutes making such receipts negotiable, 
notice to the warehouseman of the transfer is not 
necessary,”° except that, in case of a nonnegotiable 
receipt, such notice is necessary to protect the trans- 
feree’s rights.?° 


10. Maryland Casualty Co. v. W.-T. 
Johnson Co., 145 S.E. 766, 167 Ga. 365. 


11. Adams v. Merchants’ Nat. 
Bank, 2 F. 174, 9 Biss. 396; Trades- 
men’s Nat. Bank v. Jagode, 40 A. 1018, 
186 Pa. 556, 65 Am.S.R. 876. 


[a] In Canada warehouse receipts 
granted to itself by a firm which has 
not the custody of any goods but its 
own are not negotiable instruments 
within the meaning of the Mercantile 
Amendment Act (Rev. St. c. 122), but 
the Dominion Bank Act (46 Vict. e¢ 
120), while it was in force, validated 
such receipts, and transferred to the 
indorsees thereof the property com- 
prised therein. Tenant v. Union Bank 
of Canada, \[1894]) A.C: 3%. 

Warehouseman as other than own- 
er of goods generally see supra §§ 1, 
36. 

12. See supra § 54. : 
13. See infra § 60. 


14. U.S.—Brooks v. Hanover 
Bank, 26 F. 301 (New York). 


Ala.—Jemison v. Birmingham, etc., 
RaACo.-28 So. bl, 125 Ala, 378. 


Cal.—Cavallaro v. Texas, etc., R. 
Co., 42 P. 918, 110 Cal. 348, 52 Am.S.R. 
04-7 bishop “yay Loulkerth, 0S Pe 122) 
68 Cal. 607. 


Idaho.—Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
cantile Co., 138 P. 825, 25 Idaho 478. 


Ky.—Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush 495; Green- 
baum Bros. & Co. v. Megibben, 10 


Nat. 


Bush 419; Greenbaum v. Burnes, 13 
Ky.L. 203, 267, 13 Ky.L. (abstract) 
203. 

Mo.—BErie, etc., Dispatch v. St. 


Louis Cotton Compress Co., 6 Mo.App. 
172. 

N.C.—Lacy v. Globe Indemnity Co., 
126. (Sie) 31 657 18 9N.C. 24, 


N.D.—St. Anthony, ete., El. Co. v. 
Dawson & Byfield, 126 N.W. 1013, 20 
N.D. 18, Ann.Cas.1912B 1337. 


Or.—State v. Koshland, 35 P. 32, 
25 Or. 178. 

Tex.—Carter v. Farmers’ Nat. Bank, 
(Civ.App.) 224 S.W. 265. 

[a] Indorsement required.—(1) A 
statute providing that ‘all bonds, 
contracts, and writings for the pay- 
ment of money, or other thing, or the 


authorize an action thereon by each 
successive indorsee,’ requires an in- 
dorsement of a warehouse receipt in 
order to convey the legal title (Baker 
v. Malone, 28 So. 631, 126 Ala. 510; 
Jemison v. Birmingham, ete., R. Co., 
28 So. 51, 125 Ala. 378; Allen, Bethune 
& Co. v. Maury & Co., 66 Ala. 10), (2) 
even though the receipti runs “to 
bearer”, (Alabama State Bank v. 
Barnes, 2 So. 349, 82 Alda. 607)/-2(3) 
And evidence is inadmissible of a 
custom to the effect that such a re- 
ceipt is transferable without indorse- 


ment. Lehman, v. Marshall, 47 Ala. 
362. 
[b] Under statute declaring re- 


ceipts “negotiable by written indorse- 
ment (1) thereon, and delivery,’ a 
warehouse receipt made payable to 
bearer, but not indorsed, is not nego- 
tiable and its transfer gives the as- 
signee no better title than the as- 
signor had. Brie, etc., Dispatch v. St. 
Louis Cotton Compress Co., 6 Mo.App. 
ee (2) Such a _ statute makes 
tickets negotiable instruments only 
in the hands of a holder to whom it 
has been negotiated by delivery ahd 
indorsement. Carter v. Farmers’ Nat. 
Bank of Seymour, (Tex.Civ.App.) 224 
S.W. 265. 


15. Frontier Milling & Blevator Co. 
v. Roy White Co-operative Mercan- 
tile .Co.,. 138 P. 825,25. Idaho, 478: 
Greenbaum Bros. & Co. v. Megibben, 
10 Bush (Ky.) 419; St. Anthony & 
Dakota Hlevator Co. v. Dawson & By- 
field, 126 N.W. 10138, 20 N.D. 18, Ann. 
Cas,1912B 1337. 


16. Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
eantile Co., 138 P. 825, 25 Idaho 478. 


17. Evans v. Cannon, 130 S.E. 76, 
34 Ga.App. 467; National Union Bank 
of Reading v. Shearer, 74 A. 351, 225 
Pa. 470, 17 Ann.Cas. 664. 


[a] Thus, in view of a _ statute 
making the receipt symbolic of the 
property, where the owner of person- 
al property deposits it in a warehouse, 
taking a receipt reciting that the 
property was to be delivered on pres- 
entation of the receipt on payment of 
charges, delivery of the receipt with- 
out indorsement to a bona fide pur- 
chaser is Sufficient delivery of the 
property to vest in the purchaser ti- 
tle thereto. Evans v. Cannon, 130 S. 
BE. 76, 34 Ga.App. 467. 


18. John S. Hale & Co. v. Beley 
so as to Conon Co., 290 S.W. 994, 154 Tenn. 
19. Morris v. Burrows, (Tex.Civ. 


App.) 180 S.W. 1108. 


20. Gibson v. Stevens, 8 How. (U. 
S.) 384, 12 L.Ed. 1123; Harris v. Brad- 
hey, aids EC as INO:4. 6,di6 in aldase sass 
Durr v. Hervey, 44 Ark. 301, 51 Am. 
R. 594; Elliston v. Atlantic States 
Warehouse Co., 127 S.E. 744, 160 Ga. 
237; Citizens Banking Co. v. Peacock, 
29 S.H. 752, 103 Ga. 171;. Sparta Bank 
v. Butts, 61 S.E. 298, 4 Ga.App. 308. 


21. Harris v. Bradley, 11 F.Cas.No. 
6,116, 2 Dill. 284; Durr v. Hervey, 
44 Ark. 301, 51 Am.R. 594. 


22. Stamford Compress Co. v. 
Farmers’ & Merchants’ Nat. Bank, 143 
S.W. 1142, 144 S.W. 1130, 105 Tex. 44, 
Ann.Cas.1914D 1298 [rev 129 S.W. 
1160, 60 Tex.Civ.App. 447]. 


_ 23. Merchants’, etc., Bank v. Hew- 
itt, 3 Iowa 93, 66 Am.D. 49; Glass v. 
Whitney, 22 U.C.Q.B. (Ont.) 290. , 


24. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 169 Ill. 
App. 562; Hallgarten v. Oldham, 135 
Mass. 1, 46 Am.R. 433; Gill v. Frank, 
BP YT 64Ni2 Or 507. 61 sAmuaRs 3788 


{a] Reason for rule—‘When a 
warehouseman accepts the custody of 
property, and by his receipt as bailee 
restricts the promise or undertaking 
to deliver the property to his bailor 
personally, and upon the condition of 
the payment of charges, etc., a change 
in the possession of such property 
cannot be effected, so that his custody 
should become the possession of a 
stranger, without his consent or the 
violation of his agreement.” Gill v. 
are 8 P. 764, 12 Or. 507, 510, 51 Am. 


Rights of assignee against third 
persons in general see infra §§ 66-68. 

25. Bishop v. Fulkerth, 10 P. 122, 
68 Cal. 607; Rummell y. Blanchard, 
1107 NeE 65,9216 INoYe.) 348, Ann Gas: 
1917D 109; Troutman v. People’s 
Bank, 12 Phila. (Pa.) 276: Dean v. 
Standard Warehouse Co., 116 S.E. 440, 
123.5. CreSbas 


26. Brock v. Atteberry, 96 So. 505, 
153 La. 649; Rummell v. Blanchard, 
110 N.E. 765, 216 N.Y. 348, Ann.Cas. 


1917D 109; Stephenville Compress Co. 
v. First Nat. Bank, (Tex.Civ.App.) 
148 S.W. 335. 


As affecting rights of holder gen- 
erally see infra § 60. 
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[§ 58] f. Effect of Negotiation or Transfer in 
General.27_ The negotiation or transfer of a ware- 
house receipt, under the statute, in good faith, and 
in the ordinary course of business, as at common 
law,?8 is a symbolical delivery of possession of the 
goods,?® and operates as a valid transfer of the ti- 
tle to, and possession of, the goods covered by the 
receipt,?° and the original holder of the receipt, who 
has indorsed it to another, thereafter has no attach- 
able interest in the goods covered by the receipt.*+ 


[§ 59] g. Who Is “Holder” of Receipt; “Bona 
Fide Holder.” A purchaser of a warehouse receipt 
is a “holder” thereof as defined by the statute.*? 


Bona fide purchaser.** A “bona fide purchaser’’?* 
or holder of a warehouse receipt is one who takes it 
for value,?> and without notice of any defect in the 
title of his seller.2° A person may acquire a ware- 
house receipt in good faith notwithstanding he knows 


27. Rights and remedies of hold-]Co., 268 
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the receipt contains false statements;37 but where 
the question of good faith arises in respect of a 
receipt shown to have been fraudulently obtained by 
the seller, the burden is on the holder of the receipt 
to establish that he took it for value and in good 
faith.?S “Value,” as defined by the warehouse stat- 
ute, is any consideration sufficient to support a sim- 
ple contract.2® The definition of “good faith,” as 
given by the Uniform Warehouse Receipts Act,*° 
does not upset the well understood meaning of a 
bona fide purchaser of a warehouse receipt.** 


Notice. To constitute notice of a defect in the 
title of his seller, the purchaser must have had knowl- 
edge at the time of the delivery of the receipt to 
him of facts or circumstances sufficient to put a rea- 
sonably prudent man on inquiry that would have led 
to actual knowledge of the defect.42 A representa- 
tion by the seller that he is selling the goods at less 


t} 
thing is done ‘in good faith’ ... when 


ers generally see infra §§ 60-68. 

28. See supra § 52. 

29. Thomas A. Edison, Inc., v. U. 
S., 65 Ct.Cl. 190; People’s Savings 
ank & Trust Co. v. Huttig Mfg. Co., 
> So. 929, 1 Ala.App. 394; McLendon 
Hardware Co. v. J. A. Hill & Son, 
(Tex.Civ.App.) 226 S.W. 825; Morris 
v. Burrows, (Tex.Civ.App.) 180 S.W. 
1108. 


30. Seeinfra § 60. 


Sl. Evans v. Cannon, 130 S.E. 76, 
34 Ga.App. 467; Vannett v. Reilly- 
Herz Automobile Co., 173 N.W. 466, 42 
N.D. 607; Adamson y. Frazier, 66 P. 
810, 67 P. 300, 40 Or. 273; Rodgers v. 
Murray, (Tex.Civ.App.) 247 S.W. 888. 

Property subject to attachment 
generally see Attachment §§ 350-395. 

Property in warehouse as subject to 
garnishment see Garnishment § 150. 


32. Lynn Storage Warehouse Co. 
v. Senator, 3 F.(2d) 558 [cert den 45 
S.Ct. 513, 268 U.S. 694, 69 L.Ed. 1161]. 


[a] Thus the purchaser in Russia 
of a warehouse receipt then held by 
a trust company in New York as agent 
of the seller, and calling for goods 
stored in the United States, title to 
which was transferred to the purchas- 
er by other documents, with an order 
for the receipt, is a “holder” of the 
receipt within Mass. Warehouse Act 
(1907) ec 582 § 1. Lynn Storage Ware- 
house Co. v. Senator, 3 F.(2d) 558 
[cert den 45 S.Ct. 513, 268 U.S. 694, 
69 L.Ed. 1161]. 


33. Pledgee as bona fide purchaser 
gee infra § 75. 

34. Generally see 8 C.J. p 1146. 

[a] Negotiable instruments law 
defining “a holder in due course” or 
“a bona fide holder for value” (see 
Bills and Notes § 684) is not applica- 
ble to the holder of a warehouse re- 
ceipt. National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 737. 


35. General Motors Acceptance Cor- 
poration v. Baker Mfg. Co., 201 N.W. 
AT4, 77, V99 Towa W55 [quot Cyc 
And see cases infra notes 36—42. 


86. lIowa.—General Motors Accept- 
ance Corporation v. Baker Mfg. Co., 
201 N.W. 774, 777, 199 Iowa 155 [quot 
Cy.ck 

Minn.—Ammon y. Gamble-Robinson 
Commission Co., 27 N.W. 448, 111 
Minn. 452. 

N.Y.—Chicago First Nat. Bank v. 
Dean, 32 N.E. 1108, 187 N.Y. 110. 

Tenn.—Young vv. MHarris-Cortner 


S.W. 125, 1120, 152 Tenn. 15, 
34, 54 A.L.R. 516. 


Wash.—Nordwall vy. Cohen, 235 P. 
824, 184 Wash. 262. 


And see cases infra notes 37—42. 


[a] Fraud.—A person to whom a 
buyer, who has obtained goods by de- 
livery of worthless checks, procures 
issuance of a warehouse receipt, and 
to whom the buyer thereafter trans- 
fers such receipt, is not a holder of 
such receipt in due course for value. 
Young v. Harris-Cortner Co., 268 S.W. 
Cane 1120, 152 Tenn. 15, 34, 54 A.L.R. 
BGs 


[b] Nature of adverse interest.— 
Where storage receipts show on their 
face interest adverse to that of the 
person in whose name they are stor- 
ed, purchasers of such receipts are 
put en inquiry as to such adverse in- 
terest. Nordwall v. Cohen, 235 P. 824, 
134 Wash. 262. 


{c] Warehouseman as not bona 
fide purchaser see Thomas v. Harder’s 
Fireproof Storage & Van Co., 194 Ill. 
App. 319. 


37. Young v. “Harris-Cortner (OOH 
268 S.W. 125, 1120, 152 Tenn, 15, 34, 
54 A.L.R. 516. 


38. Morrow Shoe Mfg. Co. v. New 
England Shoe Co., 57 F. 685, 6 C.C.A. 
508, 24 L.R.A. 417; National Bank of 
Commerce vy. Chatfield, Woods & Co., 
101 S.W. 765, 118 Tenn. 481, 10 L.R.A. 
N.S. 801 and note. . But see Hanchett 
v. Buckley, 27 Ill.App. 159 (the bur- 
den is on plaintiff to show that the 
pledgee had notice of the fraud). 


[a] Where receipts obtained by 
fraud are negotiated by delivery, the 
burden is on the transferees to show 
that they acquired the receipts hon- 
estly, and that they were holders in 
due course for value. Young y. Har- 
ris-Cortner Co., 268 S.W. 125, 1120, 
152 Tenn, 15, 34, 54 A.L.R. 516. 


[b] Evidence held sufficient to 
warrant a finding that transferees of 
warehouse receipts obtained by fraud 
were not holders in due course for 

value. Young v. Harris-Cortner Co., 
268 S.W. 125, 1120, 152 Tenn. 15, 34, 
54) AR. 516. 


39. Standard Bank of Canada v. 
Lowman, 1 F.(2d) 985; Uniform Ware- 
house Receipts Act § 58 (1), and cor- 
responding. section of adopting stat- 
ute. 

Consideration for contract in gen- 
eral see Contracts §§ 144-244. 

40. By Uniform Warehouse Re- 
ceipts Act § 58 (2), and correspond- 
ing section of adopting statute, “a 


156 S.E. 894, 171 Ga. 906; 


it is in fact done honestly, whether it 
be done negligently or not;” and again 
in § 47, and corresponding adopting 
statute, it is declared: “The validity 
of the negotiation of a receipt is not 
impaired by the fact that such nego- 
tiation was a breach of duty on the 
part of the person making the nego- 
tiation, or by the fact that the owner 
of the receipt was induced by fraud, 
mistake or duress to entrust the pos- 
session or custody of the receipt to 
such person, if the person to whom 
the receipt was negotiated, or a per- 
son to whom the receipt was subse- 
quently negotiated, paid value there- 
for, without notice of the breach of 
duty, or fraud, mistake or duress.” 


41. City Nat. Bank of Decatur v. 
Nelson, 117 So. 681, 218 Ala. 90, 61 
A.L.R. 938. 


42. Cal.—Goldstone v. Merchants’ 
TES Nete.; 'CoL756 UP. 716) 123" Calimezne 


Ga.—Orvis Bros. & Co. v. Mobley, 
National 
Bank of Wilkes v. Maryland Casualty 
Co., 146 S.H. 739, 167 Ga. 787; Sparta 
eae v. Butts, 61 S.E. 298, 4 Ga.App. 


Ill.—Canadian Bank of Commerce 
v. McCrea, 106 Ill. 281. 


La.—Carnal v. W. B. Thompson & 
Cos 132 So. 149, 183 So. 449, 16 La. App. 


Miss.—Star Compress, ete., Co. v. 
Meridian Cotton Co., 39 So. 417, 87 
Miss. 228. 


N.Y.—Van Schoonhoven y. 
86 N.Y. 187 [aff 21 Hun 205]. 


Tenn.—Marks. v. Bridges, 62 S.W. 
153, 106 Tenn. 540. 


[a] Notice held sufficient.—(1) 
One who purchases a warehouse re- 
ceipt after the time by which, under 
the law, and as shown on the face of 
the receipt, the goods represented by 
it must be removed from the ware- 
house, has no redress against the 
warehouseman for a delivery of the 
goods to the depositor. Van Schoonh- 
oven v. Curley, 86 N.Y. 187 [aff 21 
Hun 205]. (2) Transferees of re- 
ceipts were not bona fide purchasers 
where the president of the bank from 
which they obtained the receipts tes- 
tified simply that the bank took the 
receipts as collateral security for a 
loan, but was unable to give any more 
particular account of the transaction 
or to show any entry on the books 
of the bank of the purchase or sale 
of the receipts, and where the receipts 
were transferred from the bank to 
plaintiff without indorsement, and two 


Curley, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


v4 -, Seg ok fer eee 
i 7 eae 2 
‘ rea w 


§§ 59-60] | 


than cost is not sufficient in itself to put the pur- 
chaser on notice of a defect in the seller’s title.4* 
So, the mere fact that the receipt is issued by a 
warehouseman who is known to be the lessee of the 
warehouse from the one to whom the receipt is is- 


sued is not sufficient to constitute 


quent purchasers of fraudulent collusion between the 
warehouseman and his lessor in the issue of the 


receipt.*4 


[§ 60] h. Rights and Remedies of Holder of Re- 
A bona fide trustee of a |! 
warehouse receipt, whether negotiable or nonnego- 
tiable, acquires the transferor’s title to, and con- 
structive possession of, the goods.*® 
cordance with the general rule that the purchaser 
of personal property gets no better title than the 


ceipt—(1) In General. 


years elapsed between the issue of the 
receipts by the warehouseman and 
their presentation to him by plaintiff. 


Marks v. Bridges, 62 S.W. 153, 106 
Tenn. 540. 
{[b] Notice held insufficient.—The 


fact that one of the officers of a bank 
witnessed the execution of a paper 
by which a company undertook to in- 
demnify a warehouseman, should it 
subsequently develop that a certain 
receipt then delivered to the company 
for certain merchandise was improp- 
erly issued, was not such notice as to 
put the bank on inquiry before ac- 
quiring from the company another 
receipt for a different quantity of mer- 
chandise. Star Compress, etc., Co. v. 
Meridian Cotton Co., 39 So. 417, 87 
Miss. 228. 


[ec] Notice of advances by ware- 
housemau.—To charge an innocent 
transferee of a warehouse receipt for 
an advance made by the warehouse- 
man to the owner of the property rep- 
resented by the receipt, the fact and 
amount of the advance should specifi- 
cally appear in the receipt, and a gen- 
eral statement in the receipt that it 
is subject to “customary charges and 
all advances” covers only charges 
necessary to the protection of the 
property, such as storage and insur- 
ance. Sparta» Bank’ vy. Butts, 61 S.E. 
298, 4 Ga.App. 308. 


[d] Failure. to deliver receipt for 
goods to purchaser is not necessarily 
notice of a defect in the seller’s title 
where, by statute, a transfer of the 
property in the goods represented by 
the receipt is permitted by written 
order and such an order has been giv- 
en by the seller to the purchaser. 
Goldstone v. Merchants’ Ice, etc., Co., 
56 P. 776, 123 Cal. 625. 


{e] Under U. S. Warehouse Act (7 
USCA § 259), providing that no re- 
ceipts shall be issued except for agri- 
cultural products actually stored in 
the warehouse at the time of the is- 
suance thereof, a purchaser of a re- 
ceipt issued for products not in stor- 
age is not a bona fide pugchaser. Na- 
tional Bank of Wilkes -v. Maryland 
Casualty Co., 146 S.E. 739, 167 Ga. 737. 


43. Flexner v. Meyer’s Ex’x, 229 
S.w. 99, 191 Ky. 188; Theis v. Can- 
mann, 59 S.W. 1093, 22 Ky.L. 1097. 

44. Union Trust Co. v. Wilson, 25 
S.Ct. 766, 198 U.S. 530, 49 L.Ed. 1154; 
Proctor v. Shotwell, 79 S.W. 728, 105 
Mo.App. 177. 

45. Ariz—Salt River Valley Water 
Users’ Ass’n v. Peoria Ginning Co., 
231 P. 415, 27 Ariz. 145. 

Cal.—Callahan vy. Marshall, 126 P. 
358, 163 Cal. 552; Cavallaro v. Texas, 
etc., R. Co., 42 P. 918, 110 Cal. 348, 52 
Am.S.R. 94. 

Idaho.—Frontier Milling & Hleva- 
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seller had,*® he acquires such right or title as the 
seller had;4* he does not acquire any right or title 
as against one having title to the goods superior to 
that of the original bailor.*® 
fide transferee acquires no title under a receipt which 
has been issued by a warehouseman without his hav- 
ing received the goods described in it;+® but this 
rule does not affect the rights of a bona fide pur- 


So, also, even a bona 


chaser under a new receipt executed and delivered 


But in ac- 


tor Co. v. Roy White Co-operative 
pierenntile Co., 138 P. 825, 25 Idaho 
78. 


Ill.—Moser v. Kreigh, 49 Ill. 84. 


Minn.—Ammon vy. Gamble-Robinson 
Commission Co., 127 N.W. 448, 111 
Minn. 452. 


N.D.—Vannett v. Reilly-Herz Auto- 
mobile Co., 173 N.W. 466, 42 N.D. 607; 
Dammann y. Schibsby Implement Co., 
WON Wit SD, 30 IND amd os 


S.C.—Sanders v. Standard Ware- 
house Co., 85 S.E. 900, 101 S.C. 381. 


Tex.—Stamford Compress Co. v. 
Farmers’ & Merchants’ Nat. Bank, 
143 S.W. 1142, 105 Tex. 44, Ann.Cas. 
1914B 1298 [rev 129 S.W. 1160, 60 
Tex.Civ.App. 447]; McLendon Hard- 
ware Co. way JAS SE &iSon;. (Clive 
App.) 226 S.W. 825; Morris v. Bur- 
rows, (Civ.App.) 180 S.W. 1108; B. W. 
McMahan & Co. v. State Nat. Bank 
of Shawnee, (Civ.App.) 160 S.W. 403. 


[a] Thus, under a statute provid- 
ing that warehouse receipts, unless 
the words “Not negotiable” are writ- 
ten or stamped on the face thereof, 
may be transferred by indorsement, 
and such indorsement shall transfer 
the title to the property and all rights 
of the indorser, indorsement of a 
warehouse receipt amounts to the 
actual] transfer and delivery of the 
property itself by its Symbol. Am- 
mon v. Gamble-Robinson Commission 
Co., 127 N.W. 448, 111 Minn. 452. 


[b] Indorsement in blank followed 
by unconditional delivery by the hold- 
er of. a warehouse receipt for grain 
stored in a public elevator to a credi- 
tor for a valuable consideration is a 
transfer of the title and sale of the 
grain to such creditor, and, where the 
ereditor as holder of such storage 
ticket delivers it to the elevator com- 
pany and receives the money due 
thereon, a sale of the grain is thereby 
made. St. Anthony & Dakota Eleva- 
tor Co. v. Dawson & Byfield, 126 N.W. 
1013, 20 N.D. 18, Ann.Cas.1912B 13387. 


[ec] Cotton ticket.—Where a cot- 
ton yard issues a ticket for a bale of 
cotton, the legal title, ownership, and 
constructive possession of the bale 
is evidenced by the ticket, so that the 
delivery of the ticket is a symbolic 
delivery of the cotton and raises a 
presumption of the transfer of own- 
ership, although the rule would be 
otherwise if the possession by the 
cotton yard indicates a claim of own- 
ership by it. McLendon Hardware Co. 
v. J. A. Hill & Son, (Tex.Civ.App.) 226 
S.W. 825. 

46. See Sales § 602. 

47. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 169 Ill. 
App. 562; Citizens’ Nat. Bank v. W. 
H. Simmons & Co., 276 S.W. 494, 210 
Ky. 688; Sanders v. Standard Ware- 


after the goods have been placed in the warehouse.®° 


As against real owner, a bona fide purchaser of 
a negotiable warehouse receipt acquires title to the 
goods where he purchases from the owner’s agent, 
within the actual or apparent scope of his author- 
ity;° but not where the transfer is made by one 
other than the owner, without any ostensible au- 


house Co., 85 S.E. 900, 101 S.C. 381: 
John S. Hale & Co. vy. Beley Cotton 
Co., 290 S.W. 994, 154 Tenn. 689. See 
Love v. People’s Compress Co., 102 
So. 275, 1837 Mass. 622 (declaring and 
applying the statute). 


Uniform Warehouse Receipts Act § 
41, and corresponding sections of 
adopting statutes. 


43. American Pig Iron Storage 
Warrant Co. v. German, 28 So. 603, 
126 Ala. 194, 85 Am.S.R. 21; Louis- 
ville First Nat. Bank v. Boyce, 78 Ky. 
42, 39 Am.R. 198; Collins v. Ralli, 20 
Hun 246 [aff 85 N.Y. 637]; Sanders v. 
Standard Warehouse Co., 85 S.E. 900, 
LOD IS! C3 si0 


[a] Reason for rule.—‘Any other 
construction would enable any one, 
fraudulently depositing the goods of 
another to pass title, as against the 
true owner, by obtaining a warehouse 
receipt in his own name.” Louisville 
First Nat. Bank y. Boyce, 78 Ky. 42, 
56, 39 Am.R. 198. 


[b] “he true owner cannot be de- 
prived of his property by the mere 
fact that it has been deposited in a 
warehouse by another to whom a re- 
ceipt therefor has been issued.” Sand- 
ers v. Standard Warehouse Co., 85 S.E. 
900, 101 S.C. 381. 

[ec] Receipt issued to factor.—(1)} 
A receipt for goods intrusted to him 
for sale taken by a factor in his own 
name and indorsed does not give the 
indorsee title as against the real own- 


er in a jurisdiction where statutes in 


the nature of factors’ acts have not 
been adopted. Louisville First Nat. 
Bank v. Boyce, 78 Ky. 42, 39 Am.R. 
198. (2) Protection of third persons 
under factors’ acts generally see Fac- 
tors §§ 153-161. 


{d] Purchasers of goods from real 
owners prevail over assignees of 
warehouse receipts for partnership 
goods improperly issued to an indi- 
vidual. Delaware, ete., R. Co. v. Cor- 
with, 14 N.Y.S. 245, 60 Hun 576. 


Rights as against original or prior 
owner generally see infra § 66. 


49. American Can Co. v. Erie Pre- 
serving Co., 171 F. 548 [aff 183 F. 96, 
105 C.C.A. 388]; Whitney v. Wenman, 
140 BS. 959: 


50. Cochran & Fulton vy. 
Hardie & Co., 13 Bush (Ky.) 495. 


[a] Penalty against warehouse- 
man for issuing the original receipts 
without having the gods in store 
does not affect the validity of new 
receipts, in the hands of a bona fide 
holder, issued after the goods had 
been received in store. Cochran & 
Fulton v. Ripy, Hardie & Co., 13 Bush 
(Ky.) 495. 

51. Davis v. Russell, 52 Cal. 
28 Am.R. 647; Buelow v. Abell, 
So. 657, 9 La.App. 624; 


Ripy, 


611, 
121 
Anderson v. 
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thority to issue or negotiate the receipt,°? or by 
one who has been given custody of the receipt only 
for a particular purpose without authority to trans- 
fer it,°* or where the receipt has been issued in vio- 
lation of the rights of the real owner of the goods.°4 


Lost or stolen receipt. 


14gee 


Portland Flouring Mills Co., 60 P. 
SOO AO Gees Loom Oita AMO Sokk ee (iiab, (OO 
L.R.A. 235; Consolidated Gin Co. v. 
CrayRill, (Tex.Civ.App.) 46 S.W.(2d) 
471. 

fa] Wrongful transfer to bona 
fide purchaser by agent to whom it 
has been indorsed by the owner So as 
to clothe him with the apparent own- 
ership conveys a good title. Davis v. 
Russell, 52 Cal. 611, 28 Am.R. 647. 


[b] Indorsement by agent permit- 
ted by his principal to keep goods on 
storage in his own name conveys a 
good title to the indorsee as against 
the indorsee’s. principal. Horr v. 
Barker, 8 Cal. 609. 

[c] Landlord’s interest in cotton 
(1) is divested by the tenant’s sale 
thereof by assignment and delivery of 
negotiable warehouse receipts where 
he permits the receipts to be issued 
to, or handled by, the tenant. Bue- 
low v. Abell, 121 So. 657, 9 La.App. 
624; Consolidated Gin Co. v. Graybill, 
(Nex. Civ. App.) 46 Siw. (2d), 472. €2) 
Where a landlord permits his tenant 
or sharecropper to store cotton raised 
on the leased premises, and on which 
the landlord has a lien for rent, in a 
warehouse and receive negotiable re- 
eceipts therefor running to the order 
ef the tenant, a purchaser of the re- 
eeipts indorsed in blank'by the tenant 
for value, without fotice of the land- 
lord’s lien on the cotton, acquires the 
cotton free from the lien. McGee vy. 
Carver, 106 So. 760, 141 Miss. 463. 


[d] Parol evidence may be intro- 
duced to charge an undisclosed prin- 
cipal on a receipt executed by an 
agent in his own name. Anderson v. 
Portland Flouring Mills Co., 60 P. 
839, 37 Or. 483, 82 Am.S.R. 771, 50 L. 
R.A. 235. 

52. Citizens’ Nat. Bank v. W. H. 
Simmons & Co., 276 S.W. 494, 210 Ky. 
683; Dammann Vv. Schibsby Imple- 
ment Co., 188 N.W. 585, 48 N.D. 1019; 
Climber ‘Motor Corporation Vv. Fore, 
(Tex.Civ.App.) 273 S.W. 284. 


[a] Tllustrations.—(1) Where a 
special sales agent, in whose hands 
automobiles have been placed for 
sale, without authority or order of 
the principal,, procures the issuance 
of negotiable warehouse receipts in 
the first instance, direct to, and in the 
name of, a third person, or its order, 
in payment of such agent’s personal 
indebtedness, regardless of good faith 
on the part of the transferees of such 
receipts, the true owner’s rights are 
not cut off or diminished by the trans- 


Where the receipt has been 
lost or stolen, a transferee thereof from the thief 
or finder acquires no title as against the real owner 
of the receipt,°° unless the latter, by indorsing the 
receipt in blank and leaving it with his agent, put 
it in the power of such agent to steal and negotiate 
A bona fide holder acquires no right to the 
goods under a negotiable receipt which has been lost 
or stolen and upon which the name of the original 
holder has been altered and the indorsement forged,°* 
or where it has been indorsed by one who is not the 
original depositor or owner, in whose name the re- 
ceipt was issued,°® and, even though the statute pro- 
vides that material and fraudulent alteration of a 
receipt shall not exeuse the warehouseman from 
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in such a ease, 


not doing so.°# 


action in question. Climber Motor 
Corporation v. Fore, (Tex.Civ.App.) 
273 S.W. 284. (2) Where a broker 
purchases tobacco for plaintiff, re- 
ceives payment therefor, stores the 
same in his warehouse or storage 
house, and delivers warehouse re- 
ceipts to plaintiff, and later the broker 
removes the tobacco to another ware- 
house and pledges warehouse receipts 
to a bank for advances, the purchase 
by the bank of warehouse receipts 
gives it no better title than its seller 
has, and does not deprive plaintiff of 
his right to the property. Citizens’ 
Nat. Bank v. W. H. Simmons & Co., 
276 S.W. 494, 210 Ky. 683. 


[b] Conversion.—The holder of a 
storage ticket may be held for a con- 
version of the grain for which the 
tickets were issued. Lofthouse_ v. 
Galesburg State Bank, 188 N.W. 585, 
48 N.D. 1019. 


In case of lost or stolen receipt see 
infra text and notes 55-59. 


53. Commercial Nat. Bank v. Canal- 
Louisiana Bank & Trust Co., 36 S.Ct. 
194, 239 U.S. 520, 60 L.Ed. 417; Burton 
v. Curyea, 40 Ill. 320, 89 Am.D. 350; 
Citizens’ Nat. Bank v. W. H. Simmons 
& Co., 276 S.W. 494, 210 Ky. 683; 
Byars First Nat. Bank vy. Widridge, 
109 P. 62, 26 OKI. 538. 


[a] As representation of pitiless 
Where the owner of goods permits 
another to have possession of nego- 
tiable warehouse receipts running to 
his order or to bearer, it is a repre- 
sentation of title on which bona fide 
purchasers may rely, despite viola- 
tions of agreements by the apparent 
owner. Arbuthnot, Latham & Co. v. 
Richheimer & Co., 72 So. 251, 139 La. 
ots 

54. Whitney v. Wenman, 140 F. 
959; Doherty v. Merchants’ Nat. Bank, 
52 S.W. 832, 21 Ky.L. 628. 


[a] Fraudulent reissue of old re- 
ceipts.—On a surrender of old re- 
ceipts to be exchanged for new ones, 
the fact that the holder did not can- 
cel the old receipts before surrender- 
ing them does not deprive him of the 
right to the goods as against an in- 
nocent holder to whom the old re- 
ceipts were fraudulently reissued. 
Doherty v. Merchants’ Nat. Bank, 52 
S.W.’ 832, 21 Ky.L. 628. 


55, Weaver Cotton Co. v. Bates- 
ville Compress Co., 270 S.W. 509, 168 
Ark. 387, 38 A.L.R. 1200; Alexander 
Eccles & Co. v. Munn, 210 S.W. 626, 
138 Ark. 99; Clay v. Gage, 20 S.W. 
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liability to deliver, according to the terms of the 
receipt as originally issued, a bona fide purchaser, 


eannot compel the warehouseman 


to deliver the goods to him.°® 


As dependent on notice to warehouseman.®® Under 
the express provisions of the Uniform Warehouse 
Receipts Act and adopting statutes, the rights of a 
holder of a nonnegotiable receipt are measured by 
the rights of his transferor at. the moment of notifi- 
cation to the warehouseman of the transfer,®! and 
where, before notice to the warehouseman of the 
transfer of the nonnegotiable receipt, new nego- 
tiable receipts are issued to the transferor, the trans- 
feree’s ownership of the property is subject to the 
claims of holders of the negotiable receipts,°? and 
the warehouseman is not required to deliver the 
property without their surrender,** nor is he re- 
quired to give the transferee notice of issuance 
of the negotiable receipts and incurs no liability by 


948, 1 Tex.Civ.App. 661. 


_ [a] Dlustration.—The finder of an 
indorsed nonnegotiable warehouse re- 
ceipt, which on its face shows the 
name of the true owner, cannot by 
selling it transfer the title of the true 
owner. Alexander Eccles & Co. y. 
Munn, 210 S.W. 626, 138 Ark. 99. 


56. Flexner v. Meyer’s, Ex’x, 229 §. 
WEES ORAL 9 Pii<ey seal 30 


[a] Thus the purchaser of ware- 
house receipts which the owner had 
indorsed in blank and which the ware- 
house bookkeeper had stolen is not 
charged with notice that the receipts 
had been stolen by the fact that he 
was able to purchase them for much 
less than their value, where the pur- 
chaser went to the warehouseman’s 
place of business for the purpose of 
inquiring about the receipts and found 
there only the bookkeeper, who ex- 
hibited the receipt books showing the 
receipts had been regularly issued and 
the receipts were held by a bank of 
high standing whose vice president 
participated in the negotiation and 
completion of the sale. Flexner v. 
Meyer’s Ex’x, 229 S.W.- 99, 191 Ky. 
£23. 


57. Weaver Cotton Co. v. Bates- 
ville Compress Co., 270 S.W. 509, 168 
Ark. 387, 38 A.L.R. 1200. 

[a] Forged indorsement of the 


original depositor or owner in whose 
name a negotiable warehouse receipt 
has been issued confers no rights on 
a bona fide purchaser for value, as a 
forged indorsement is no indorsement 
in law. Weaver Cotton Co. v. Bates- 
ville Compresa Co., 270 S.W. 509, 168 


Ark. 387, 38 A.L.R. 1200. 

58. Weaver Cotton Co. v. Bates- 
ville Compress Co., supra. 

59. Weaver Cotton Co. v. Bates- 


ville Compress Co., supra. 


Rights and remedies as against 
warehouseman generally see infra §§ 
62-65. 

60. Generally see supra § 57. 


61. Brock v. Atteberry, 96 So. 505, 
153 La. 649. 


62. Brock v. Atteberry, supra. 
63. Brock y. Atteberry, supra. 


Production of warehouse receipt as 
Sondision to delivery see infra §§ 160— 
16 


64. Brock vy. Atteberry, 96 So. 505, 
153 La. 649. 


Rights as against warehouseman 
generally see infra §§ 62-65. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 61-62] 


[$ 61] (2) Mutual: Rights of Transferor and 
Transferee. Since a bona fide holder of a receipt 
acquires title to, and constructive possession of, the 
goods,°° he may maintain an action for the goods 
against his transferor.°* But as the assignment and 
_ acceptance of a warehouse receipt in fulfillment 
of a contract to deliver the goods represented by it 
is presumed to be in complete discharge of the con- 
tract, the assignee has no recourse against the as- 
signor for failure of the warehouseman to deliver 
the goods,®? and even though the receipt is indorsed 
in blank, in the absence of fraud or an express war- 
ranty, an indorsee, who has failed to present the 
receipt and demand the goods within a reasonable 
period of time, eannot hold the indorser, who to his 
knowledge was acting only as agent, liable for the 
failure of the warehouseman.°* Where, on a cash 
sale of a warehouse receipt, the seller has parted 
with the possession of it on being given a check 
which proves to be worthless, he is entitled, on dis- 
covery of the fraud, to reclaim the receipt from his 
purchaser,®® but not from a bona fide assignee for 
value of the purchaser.7? 


[§ 62] (3) As against Warehouseman—(a) As to 
Liability. The issuance of a negotiable receipt im- 
ports an agreement by the warehouseman to hold 
the goods not for the depositor, but for the holder 
of the warehouse receipt, whoever he might be,74 
and to account to him therefor;7? and all stipula- 
tions in the receipt which place obligations on the 
warehouseman for the benefit of the holder of the 
property inure to the benefit of the transferee of 


65. See supra § 60. 73. 
66. Stamford Compress Co. v.|S-E. 519, 31 Ga.App. 587. 
Farmers’ & Merchants’ Nat. Bank, 74 Maryland 


143 S.W. 1142, 105 Tex. 44, Ann.Cas. 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


Clark Cotton Co. v. Jones, 121 


Casualty 
Washington Loan & Banking Co., 
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the receipt.7% 


Negotiation or transfer of warehouse receipt 
transforms the warehouseman from his position as 
bailee for the seller into a bailee for the holder of 
the receipt,74 who has a right to believe that the 
goods specified in the receipt are on storage with the 
warehouseman,’*® and who is entitled to delivery of 
the goods on presentation of the receipt,*® and to 
whom the warehouseman is bound to deliver goods 
in his possession on the payment of storage and oth- 
er claims of the warehouse man.**7 The warehouse- 
man is liable to the transferee for delivery to the 
original bailor of the goods covered by the receipt, 
even though he holds an equal amount of similar 
goods to deliver in discharge of the receipt;*® but 
where a complete settlement is made between the 
original holder or his assignee and the warehouse- 
man, the latter is entitled to goods left on hand as 
against creditors of the original holder.‘® The ap- 
propriation of property by a warehouseman by way 
of substitution for other property covered by re- 
ceipts and wrongfully converted by him’ gives the 
receipt holders an equitable lien on it and estops the 
warehouseman or his receiver from denying the 
rights of the assignees to the property.*° 


Warehouseman not liable. Asa general rule, how- 
ever, the receipt binds the warehouseman to deliver 
“only the identical property received,*t and in the ab- 
sence of fraud or negligence on his part he is not la- 
ble, even to a bona fide transferee, for a failure of 
the goods to conform to the description in the re- 
ceipt,®2 except that where, in respect of a particular 


Collins v. Rosenham, 43 S.W. 726, 19 
Ky.L. 1445; Hanover Nat. Bank v. 
y,| American Dock, etc., Co., 43 N.E. 12, 


Co. ag | 148 N.Y. 612, 51 Am.S.R. 721, 


1914D 1298. 

67. Whitlock v. Hay, 58 N.Y. 484; 
Luby v. Bell, (Tex.Civ.App.) 15 S.W. 
(2d) 106, 107 [quot Cye]. 


OOEL: Mida y. Geissmann, 17 I1].App. 
69. Hide, etc., Nat. Bank v. West, 


20 I1l.App. 61. 


70. Hide, ete., Nat. Bank v. West, 
supra. 


71. A. K. Burrow & Co. v. Plant- 
ers’ Oil Mill & Gin Co., 103 So. 9, 138 
Miss. 284; National Match Co. v. Em- 
pire Storage & Ice Co., (Mo.App.) 19 
S.W.(2d) 565; Rummell v. Blanchard, 
110 N.EB. 765, 766, 216 N.Y. 348, Ann. 
Cas.1917D 109. 


“The statute... charges every 
warehouseman who issues a negotia- 
ble receipt with a direct obligation 
to any one and every one to whom 
the receipt has been negotiated. It 
charges every warehouseman who is- 
sues a nonnegotiable receipt with a 
like obligation after notice of the 
transfer. In the one case, the holder 
acquires ‘the direct obligation of the 
warehouseman to hold possession of 
the goods for him according to the 
terms of the receipt as fully as if the 
warehouseman had contracted direct- 
ly with him.’ In the other case, the 
holder acquires a like right upon giv- 
ing notice of the transfer. The as- 
sent of the warehouseman to act as 
bailee is thus written by the law into 
the contract embodied in the receipt.” 
Rummell v. Blanchard, supra. 


Von Av K. «Burrows 6 CoO. vy. Plant- 
ersurOum vinings 1 Gun CO.) al Oa. SO. 1; 
138 Miss. 284. 


[67 C. J.—31] 


S.E. 761, 167-Ga.) 354, 61 A. LR. 323); 
Elliston y. “Atlantic States Ware- 
house Co., 127 S.E. 744, 160 Ga. 237; 
Love yv. People’s Compress Co., 102 
So. 275, 137 Miss. 622; Rummell v. 
Blanchard, 110 N.E. 765, 216 N.Y. 348, 
Ann.Cas.1917D 109. 

fa] From negotiation or notice.— 
(1) “From the moment of the nego- 
tiation in the case of a negotiable re- 
ceipt, and from the moment of notice 
in the case of a nonnegotiable re- 
ceipt, the holder of the receipt is the 
bailor, and the warehouseman’s pos- 
session is for the account of the new 
owner. Rummell v. Blanchard, 110 
N.E. 765, 766, 216 N.Y. 348, Ann.Cas. 
1917D 109. (2) Notice to warehouse- 
man generally see supra § 57. 


[b] It is warehouseman’s duty to 
hold possession of the goods for the 
holder as fully as if the receipt had 
been issued directly to him. Love v. 
People’s Compress Co., 102 So. 275, 
137 Miss. 622. 


Warehouseman as’ bailee generally 
see supra § 17. 


75. Bank of California Nat. Ass’n 
Vemischmaltz, 19) 2.(20), elL2, 39) Or. 
163 (number of bales specified). 

Estoppel of warehouseman to deny 
receipt of goods see infra § 64. 


76. Brock v. Atteberry, 96 So. 505, 
153 La. 649; First Nat. Bank v. Lin- 
com Grain Co., 219 N.W. 192, 116 Neb. 


Production of receipt as condition 
Fe aclirety: generally see infra §§ 160- 


77. Columbia Compress Co. v. 
eid, 254 S:W. 825, 160 Ark.» 436. 


Charges and expenses generally see 
infra §§ 178-195. 

78. Fifth Nat. Bank v. Providence 
Warehouse Co., 20 A. 203, 17 R.I. 112, 
9 L.R.A. 260 (eggs delivered in cases 
without any distinguishing marks, 
but capable of identification). 

79. Elliston v. Atlantic States 
ay enemonse Cosy lets Ee (2460s Ga 

ds 


80. Hoffman v. 
823, 143 Ill. 598. 


81. See infra § 139. 


82. Robson v. Swart, 14 Minn. 371, 
100 Am.D. 238; Dean v. Driggs, 33 
NE. 63265 37 IN Yeu 2745. 33 yp Amsco. 
721, 19 L.R.A. 302; Hale v. Milwau- 
kee Dock Co., 29 Wis. 482, 9 Am.R. 
603; Hale v. Milwaukee Dock Co., 23 
Wis. 276, 99 Am.D. 169. 


Compare Citizens’ & Southern Bank 
vy. Union Warehouse & Compress Co., 
122 S.B. 327, 157 Ga. 434 [answers to 
certified questions conformed to 122 
S.E. 652, 82 Ga.App. 85] (holding 
that, where the tender by a ware- 
houseman of the identical articles 
stored, and for which he had issued 
receipts, was accepted by the assignee 
of the receipts under protest and no- 
tice of nonwaiver of rights, such ac- 
ceptance did not extinguish any right 
or claim which the assignee might 
have against the warehouseman by 
failure to comply with the receipts, it 
not appearing whether the ware- 
houseman agreed that such accept- 
ance might be made without such 
waiver). 


[a] MTlustration.—A description of 


property in an informal warehouse 
receipt as “No. 2 wheat’ does not 


Schoyer, 28 N.E. 


482 [67 C.J.] 


commodity, it has been the custom of the trade, as 
known to the warehouseman, to give, in the receipt, 
the grade and weight of the commodity described, 
he may be held liable for failing to give the correct 
grade and weight.* So, also, a warehouseman is 
not liable to an assignee of a receipt where the as- 
signor has, without the knowledge or fault of the 
warehouseman, obtained possession of the goods be- 
fore the transfer of the receipt,®* or before the ware- 
houseman had notice of the assignmenty®® or where 
the assignee has obtained the receipts from one to 
whom the goods have already been surrendered and 
to whom the receipts have been returned for verifi- 
cation.®* 


Warranty of title. A warehouseman by giving the 
receipt does not warrant the title of the bailor to 
the stored property, even where the receipt is ne- 
gotiable,** and is in the hands of a bona fide trans- 
feree for value.88 


Insolvency of warehouseman; statutory provision. 
Under a statutory provision authorizing the state 
department of agriculture to do whatever is lawful 


prevent the warehouseman from dis- 


charging his contract by delivery to [al] 
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1160, 60 Tex.Civ.App. 447]. 
Assignee of nonnegotiable re- 


[§§ 62-63 


and needful to have the proceeds of stored grain, on 
the insolvency of the warehouseman, applied to the 
redemption of storage tickets, holders of warehouse 
receipts when the department of agriculture inter- 
venes are treated as creditors holding liquidated 
claims.§® But such statute does not authorize such 
department to take possession of personal property 
other than stored grain for the purpose of paying 
claims of holders of warehouse receipts which the 
company could not redeem.°® The department can- 
not act as agent for the holders of warehouse re- 
ceipts to accept a transfer of property for them un- 
less they so agree.®? 


[§ 63] (b) ‘As to Lien or Claim. A bona fide pur- 
chaser of a receipt, whether negotiable or not, is 
entitled to the goods, freed from any claims of the 
warehouseman not set forth-in the receipt and of 
which the purchaser otherwise had no knowledge be- 
fore the transfer of the receipt,®? but his rights in 
the goods are subject to all claims of the warehouse- 
man of which he had notice at the time of the trans- 
fer, or with knowledge of which he is chargeable by 
the terms of the receipt,®* or by the law.®* The pur- 


230 P. 980, 69 Cal.App. 246; Western 
Bank v, Marion County Distilling Co., 


the assignee of the receipt of the 
identical wheat received, although it 
is inferior to No. 2 wheat. Robson v. 
Swart, 14 Minn. 371, 100 Am.D. 238. 


{b] Custom.—Evidence is admis- 
sible of a custom to the effect that 
warehouse receipts for certain class- 
es of goods are relied on by the pur- 
chasers for the custody of the prop- 
erty, but not for the quality or con- 
tents. Hale v. Milwaukee Dock Co., 
23 Wis. 276, 99 Am.D. 169. 


83. Citizens’ & Southern Bank v. 
Union Warehouse Compress Co., 122 
S.E. 327, 157 Ga. 434 [answers to cer- 
tified questions conformed to 122 S.E. 
652, 32 Ga.App. 85]. 


fa] As to cotton.—(1) Where a 
warehouseman issues receipts for 
bales of cotton without expressly 
stating their weight or grade, and by 
custom or commercial usage such 
bales of cotton must be of a given 
weight and grade, and the warehouse- 
man could by the most casual in- 
spection and in the exercise of the 
slightest ordinary care know of their 
weight and grade, he is liable to a 
bona fide assignee of the warehouse 
receipts for the difference between 
the actual value of the cotton stored 
and its value if of customary weight 
and grade. Citizens’ & Southern 
Bank v. Union Warehouse & Com- 
press-Co, 122) SE. 327, 157 ‘Ga. 434 
fanswers to certified questions con- 
formed to 122 S.E. 652, 32 Ga.App. 
85]. (2) The issue of warehouse re- 
ceipts for bales of cotton, not indicat- 
ing weight or grade, gives to the 
holder thereof a false credit if the 
bales of cotton do not come up to 
the weight and grade which they 
should have according to a cotton 
trade custom, and the warehouseman 
will be estopped to deny, as against 
a bona fide assignee of receipts, that 
the bales are not of such weight and 
grade. Citizens’ & Southern Bank v. 
Union Warehouse & Compress Co., 
supra. 


84. Commercial Nat. Bank v. Burt, 
4 Ohio Dec. (Reprint) 196, 1 Clev.L. 
Rec. 106. 

85. Stamford Compress Co. v. 
Farmers’ & Merchants’ Nat. Bank, 
143 S.W. 1142, 144 S.W. 1130, 105 Tex. 
44, Ann.Cas.1914D 1298 [rev 129 S.W. 


ceipt cahnot recover against the is- 
suing warehouseman for conversion 
of the stored goods, in the absence 
of notice to the warehouseman of the 
assignment. Stephenville Compress 
Cox hye Hinste uate bank, | (lex Civ. 
App.) 148 S.W. 335. 


86. Byars First Nat. Bank v. Eld- 
ridge, 109 P. 62, 26 Okl. 538. 


87. Mechanics’, etc., Ins. Co. vw. 
Kiger, 103 .U.S:. '352, 26 sLikid: 433; 
Selma Commercial Bank v. Hurt, 


12 So. 568, 99 Ala. 130, 42 Am.S.R. 38, 
19 L.R.A. 701. 

88. Mechanics’, etce., Ins. Co. v. 
Kiger, 103 U.S. 352, 26 L.Ed. 433; 
Selma Commercial Bank vy. Hurt, 12 
So. 568, 99 Ala. 130, 42 Am.S.R. 38, 
19 L.R.A. 701; Toledo Second Nat. 
Bank v. Walbridge, 19 Ohio St. 419, 2 
Am.R. 408. 


89. Department of Agriculture, 
Labor and Industry v. De Vore, 6 P. 
(2a) 125, 91 Mont. 47. 

90. Department of Agriculture, 
Labor and Industry v. De Vore, su- 
pra. 

91. Department of Agriculture, 
Labor and Industry v. De Vore, su- 
pras * 

92. New York State Bank v. Wa- 
terhouse, 38 A. 904, 70 Conn. 76, 66 
Am.S.R. 82; Augusta Bonded Public 
Warehouse Co. v. Georgia R. Bank, 
142 S.E. 559, 166 Ga. 105; Northrop 
v. Chicago First Nat. Bank, 27 Ill. 
App. 527; State Bank of Wilbur v. 
Almira Farmers’ Warehouse Co., 230 
P. 817, 181 Wash. 623 [quot Cyc]. 
And see cases infra notes 938, 94. 


[a] Notice.—The indorsee of a 
warehouse receipt is not given con- 
structive notice of liens on the prop- 
erty for revenue tax or the purchase 
price by recitals therein that the 
property was to be delivered to the 
indorser or his order after the pay- 
ment of the tax and “all other 
amounts due,’’ the words “other 
amounts due” being construed to re- 
fer to storage charges. New York 
State Bank v. Waterhouse, 38 A. 904, 
70 Conn. 76, 66 Am.S.R. 82. 


Extent of warehouseman’s lien gen- 
Grally see infra §§ 199-2038. 


93. Boas v. DePue Warehouse Co., 


5 S.W. 458, 89 Ky. 91, 9 Ky.L. 500; 
Security Bank v. Minneapolis Cold 
Storage Co., 56 N.W. 582, 55 Minn. 
107; State Bank of Wilbur v. Almira 
Farmers’ Warehouse Co., 230 P. 817, 
131 Wash. 623 [quot Cyc]. 


[a] Illustrations—(1) A ware- 
houseman issuing a receipt reciting 
that the goods are deliverable to the 
holder on payment of the purchase 
price and charges is entitled to a 
lien on the goods to the extent of 
such purchase price and charges, even 
though the amount is not stated in 
the receipt. Western Bank v. Marion 
County Distilling Co., 5 S.W. 458, 89 
Ky. 91, 9 Ky.L. 500. (2) A recital 
that property is deliverable “on pay- 
ment of charges,’’ without stating the 
amount, and leaving blank the spaces 
for the insertion of the amount of 
“storage” and “advanced” charges, 
respectively, is sufficient to put the 
assignee of the depositor on notice of 
the warehouseman’s lien for advance 
charges. Security Bank v. Minneapo- 
lis Cold Storage Co., 56 N.W. 582, 55 
Minn. 107. (3) A _ recital that the 
goods are deliverable “upon payment 
of the whiskey, the U. S. government 
and state tax, interest, and charges” 
is sufficient to charge the indorsee 
with notice of the warehouseman’s 
claim for the purchase price and 
charges. Stein v. Rheinstrom, 50 N. 
W. 827, 47 Minn. 476. (4) A ware- 
houseman issuing a nonnegotiable re- 
ceipt to a transferee, identical in date 
and terms to an original receipt, and 
reciting that goods stored are subject 
to a lien for charges, is entitled to a 
lien to the full extent of charges, al- 
though the amount of the lien is not 
stated, the recital being sufficient to 
put the transferee on notice of the 
lien. Boas v. DePue Warehouse Co., 
230 P. 980, 69 Cal.App. 246. 


[b] “A warehouseman does not 
lose his lien for charges by failure 
to fully insert them in a non-negotia- 
ble receipt. The purchaser of a non- 
negotiable instrument is put upon no- 
tice that there may be a lien for 
charges not mentioned therein.” 
Boas v. DePue Warehouse Co., 230 P. 
980, 69 Cal.App. 246, 249. 


$4. Pike v. Greenbaum, 10 Ky.L. 
448; State Bank of Wilbur v. Almira 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


§§ 63-64] 


chaser of a nonnegotiable receipt, however, acquires 
by the transfer of the receipt to him only the rights 
ef an equitable assignee,®® and as such is entitled 
to the property subject to all equities accruing to 
the warehouseman against the assignor at any time 
before notice to the warehouseman of the assign- 


ment.°® 


[§ 64] (c) Estoppel 


Farmers’ Warehouse Co., 230 P. 817, 
131 Wash. 623 [quot Cyc]. 

95. Generally see Assignments §§ 
145-172. 

96. Planters’ Rice Mill Co. v. Mer- 
chants’ Nat. Bank, 3 S.B. 327, 78 Ga. 
574; Toner v. Citizens’ State Bank, 
56 N.E. 731, 25 Ind.App. 29; Commer- 
cial Bank v. Colt & Shackleton, 15 
Barbi, GN. y.)' 506. 


Notice to warehouseman generally 
see supra § 57. 

$7. As against original holder of 
receipt see supra § 46. 

98. U.S.—McNeil v. Hill, 16 F.Cas, 
No. 8,914, Woolw. 96; Rahilly v. Wil- 
son, 20 F.Cas.No. 11,531 [rev on oth- 
or grounds 20 F.Cas.No. 11,532, 3 Dill. 
420]. 

Cal.—Riley v. Loma Vista Ranch 
Co., 82 P. 686, 1 Cal.App. 488. 


Ga.—Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323; 
Planters’ Rice Mill Co. v. Merchants’ 
Nat. Bank, 3 S.E. 327, 78 Ga. 574. 

Ky.—Cochran & Fulton v. Ripy, 
Hardie & Co., 13 Bush 495; Farmer v. 
Etheridge, 69 S.W. 761, 24 Ky.L. 649. 


Miss.—Star Compress, etc., Co. v. 
Meridian Cotton Co., 39 So. 417, 87 
Miss. 228. 

N.Y.—Corn Exch. Bank v. Ameri- 
can Dock, etc., Co., 57 N.E. 477, 163 N. 
¥.5332, 

Ohio.—Ensel v. Levy, 19 N.E. 597, 
46 Ohio St. 255 [rev 9 Ohio Dec. (Re- 
print) 180, 11 Cine.L.Bul. 163]. 

S.D.—Street v. Farmers’ Elevator 
Co., 146 N.W. 1077, 33 S.D. 601° [aff 
149 N.W. 429, 34 S.D. 523]; Fletcher 
v. Great Western El. Co., 82 N.W. 184, 
12 S.D. 643. 

Tenn.—Stewart, Gwynne & Co. v. 
Phcenix Ins. Co., 9 Lea 104. 


Va.—Millhiser Mfg. Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 


Ont.—McLean v. Buffalo, etc., 
Co., 24 U.C.Q.B. 270. 


[a] Reason for rule.—‘The doc- 
trine... . that a warehouse ‘re- 
ceipt vests in a bona fide purchaser 
of it for value, or in a bona fide 
pledgee for value, the legal title to 
and possession of the property repre- 
sented by the receipt, rests, not upon 
the theory of a symbolical delivery 
of the property, but upon the prin- 
ciples of equitable estoppel, whereby 
one who has armed another with such 
indicia of title to the property that 
he may deceive innocent third par- 
ties and make them believe he is the 
real owner, will be estopped to set 
up any claim of title to the property 
as against one who is a bona _ fide 
purchaser of it without notice.” Mill- 
hiser Mfg. Co. v. Gallego Mills Co., 
44 S.E. 760, 101 Va. 579, 593. 

[b] Mistake in issuing the receipt 
cannot be shown by the warehouse- 


R. 


of Warehouseman.®7 
against a bona fide purchaser of a warehouse re- 
ceipt, the warehouseman is estopped, whether the re- 
ceipt is negotiable or not, to deny that he has re- 
ceived the goods described in it.®§ 
man is also estopped to deny any representations 
made by him in the receipt in regard to the goods,°® 
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transferee. 
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\ 


or any representations made by him aliunde to the 
This estoppel, however, relates only to 
representations of fact which are, or ought to be, 
within the knowledge of the warehouseman, and 
which, therefore, a third person acting reasonably 
would have a right to rely and act on,? and does not 


apply to matters not visible nor open to ordinary in- 


Ags | spection.® 


A warehouse- 


man. Star Compress, etc., Co. v. Me- 
ae Cotton Co., 39 So. 417, 87 Miss. 
238. 


[c] Validity of new receipts in 
the hands of an assignee for value is 
not affected by the fact that when 
the original receipts were given the 
warehouseman did not have posses- 
sion of the goods. Cochran & Fulton 
eee Hardie & Co., 18 Bush (Ky.) 


{d] Evidence.—Prima facie case 
for breach of an implied warranty 
that cotton described in a warehouse 
receipt was not in existence held not 
rebutted, although the cotton could 
be otherwise identified. Continental 
Trust Co. v. Tennille Banking Co., 146 
S.E. 566, 39 Ga.App. 163. 


99. Chicago First Nat. Bank v. 
Dean, 16 N.Y.S. 107, 27*Abb.N.Cas, 281 
[aff 17 N.Y.S. 375, 60 N.Y.Super. 299 
(aff 32 N.E. 1108, 187 N.Y. 110)]; Hale 
v. Milwaukee Dock Co., 29 Wis. 482, 
9 Am.R. 603. 


[fa] “Estoppel” and “negotiabili- 
ty” compared.—“The receipt of a 
warehouseman or wharfinger, and the 
receipt or bill of lading of a common 
carrier, are contracts of precisely the 
same general nature and effect, and 
should obviously be governed by the 
same rules and principles as to the 
application of the doctrine of estop- 
pel or negotiability, which, with re- 
spect to such contracts, mean one 
and the same thing. They are or 
may be said to be negotiable or con- 
clusive, in the hands of a bona fide 
assignee or holder for value, so far 
as the party executing them, ware- 
houseman or carrier, has made, or is 
bound by the renresentations con- 
tained in them. They are negotiable 
or conclusive and valid in the hands 
of such a holder, because the signer, 
or party by whom they are executed, 
is estopped, or not permitted to deny 
the existence of the facts represent- 
ed in or by them, and which are pre- 
sumed to have been within his knowl- 
edge at the time of their execution. 
Negotiability, or quasi negotiability, 
as it has sometimes been more prop- 
erly called, and estoppel, when spoken 
of with respect to such instruments, 
mean, therefore, one and the same 


thine.’’ Hale v. Milwaukee Dock Co., 
29 Wis. 482, 486, 9 Am.R. 603. 
[b] “Free” or “bonded” ware- 


house.—A recital in a warehouse re- 
ceipt that the goods are in a “free” 
warehouse, whereas they are in fact 
in a “bonded’’ warehouse and subject 
to a government tax, estops the ware- 
houseman from claiming that they 
are subject to such tax as against a 
bona fide indorsee who has been in- 
duced by the recital to make advanc- 
es to an amount exceeding the value 
6f the goods. Chicago First Nat. 
Bank v. Dean, 16 N.Y.S. 107, 27 Abb. 
N.Gas. 281 [aff 17 N.Y.S. 375, 60 N.Y. 
eae 299 (aff 32 N.E. 1108, 137 N.Y. 
0)]. 


The doctrine of estoppel also applies to 
the same extent in favor of a bona fide transferee as 
against a warehouseman as a principal or partner- 
ship in the ease of receipts issued by an agent# or a 
coowner or partner,® unless the issuance of the re- 
ceipt is beyond the scope of the agent’s or partner’s 
ostensible authority.® 


Accordingly, where an officer 


1. Moser v. Kreigh, 49 Ill. 84. 


[a] Thus a warehouseman who 
has pointed out to the assignee of a 
receipt certain articles as those cov- 
ered by the receipt is thereafter es- 
topped to deny that they are the same 
as those for which the receipt was 
given. Moser v. Kreigh, 49 Ill. 84. 


2. Dean v. Driggs, 33 N.E. 326, 137 
INGYS 3274.33) ArmSiRe 87210) .9) uabveae 
302; Hale v. Milwaukee Dock Co., 
23 Wis. 276, 99 Am.D. 169. 


Dean v. Driggs, 33 N.E. 326, 137 
wats, Se Aviais. Re avole 19) Mu eeae 
2; Hale v. Milwaukee Dock Co., 23 

. 276, 99 Am.D. 169 (contents of 
barrels). 


[a] In regard to packages which 
are so covered as to conceal their 
contents and for which he receipts 
on the representation of the bailor 
and on the external appearance cor- 
responding therewith as to contents, 
a warehouseman is not supposed to 
have any actual knowledge of their 
contents and the language of the re- 
ceipt is not to be so understood, and 
where he receipts for such packages 
on the representation of the bailor 
and on the external appearance cor- 
responding therewith as to the con- 
tents, it is a warranty merely that 
the packages are so represented and 
so appear to him to the extent of his 
knowledge or means of information 
on the subject, and as they are rep- 
resented and appear to him, so he 
represents or describes them in his 
receipt, which is not a warranty of 
the contents of the packages. Dean 
Vv. Driggs, 38: N.B. 826,137 Ney.) 274: 
33 Am.S.R. 721, 19 L.R.A. 302. 


4 Hanover Nat. Bank v. Ameri- 
can Dock, etc., Co., 43 N.E. 72, 148 N. 
Y. 612, 51 Am.S.R. 721. 


[a] Tllustration.—A warehouse 
company is liable to a bona fide as- 
signee of warehouse receipts issued 
by the president of the company, who 
had express authority to issue re- 
ceipts for goods deposited by others 
than himself, and who had also on 
previous occasions issued receipts to 
himself under such circumstances 
that the directors of the corporation 
either knew or should have known 
that he had done so. Hanover Nat. 
Bank v. American Dock, ete., Co., 43 
N.E. 72, 148 N.Y. 612, 51 Am.S.R. 721. 


5. Griswold vy. Haven, 25 N.Y. 595, 
82 Am.D. 380. 


[a] Innocent partner is bound by 
false representations in receipts giv- 
en by another member of the firm. 
Griswold v. Haven, 25 N.Y. 595, 82 
Am.D. 380. Liability of firm for 
fraud of partner in general see Part- 
nership §§ 366, 367. 


6. Commercial Bank v. Colt & 
Shackleton, 15 Barb.. (N.Y.) 506. 
{a] .Thus one partner is not lia- 


ble on a nonnegotiable warehouse re- 
ceipt, either to the original holder, 


484 [67 C.J.] 


of a warehouse company has either express or im- 
plied authority to issue receipts of the company to 
himself for goods actually deposited, the company is 
lable to a bona fide purchaser on receipts issued by 
such officer to himself for which no goods are deposit- 
An assignee may rely on any estoppel to which 
his assignor was entitled as against the warehouse- 


ed. 


man.® 


[§ 65] (d) Remedies.® 


at the time of the transfer.'? 


or to an assignee, where it was is- 
sued by another partner in the part- 
nership name for the purpose of 
pledging partnership assets for his 
individual debt. Commercial Bank v. 
Colt & Shackleton, 15 Barb. (N.Y.) 
506. 

7. Planters’ Rice Mill Co. v.- Mer- 
chants’ Nat. Bank, 3 S.E. 327, 78 Ga. 
574; Corn Exch. Bank v. American 
Dock, ete., Co., 43 N,B. 915, L490 Nov. 
174; Hanover Nat. Bank v. American 
Dock, ete, Co., 43 N.E. 72, 148 N.Y. 
612, 51 Am.S.R. 721; Bank of New 
York Nat. Banking Assoc. v. Ameri- 
can Dock, ete., Co., 38 N.E. 713, 143 
N.Y. 559; Corn Exch. Bank v. Amer- 
ican Dock, ete, Co., 43 N.Y.S. 1028, 
14 App.Div. 453 [mod on another 
point 57 N.E. 477, 163 N.Y. 332]. 

[a] Issue by superintendent of a 
warehouse belonging to a corporation 
of warehouse receipts of the kind he 
is authorized to issue, but without 
having received the goods, estops the 
principal to deny the receipt of the 
goods as against an assignee of the 
receipts in good’ faith for value. 
Planters’ Rice Mill Co. v. Merchants’ 
Naty) sb anlwe Su Se HE eS eile USuGas lO ee 

Issuance by Officer or agent gen- 
erally see supra § 

8. Ensel v. Levy, 19 N.E. 597, 46 
Ohio St. 255 [rev 9 Ohio Dec. (Re- 
print) 180, 11 Cine.L.Bul. 163]. 

9. Of assignee at common law see 
Supra § 52. 

Actions by or against warehouse- 
man generally see infra §§ 239-290. 

10. Luby v. Bell, (Tex.Civ.App.) 
15 S.W.(2d) 106. 

11. Merchants’, etc., Bank v. Hew- 
itt, 3 Iowa 938, 66 Am.D. 49; Dalliff 
v. Robbins, 86 N.W. 772, 83 Minn. 498, 
85 Am.S.R. 466; Whitlock v. Hay, 58 
N.Y. 484. 

[a] May sue warehouseman for 
shortage where receipt is guaranteed 
by him. Whitlock v. Hay, 58 N.Y. 
484. 

By assignee Of nonnegotiable re- 
ceipt at common law see supra § 52. 


12. Dolliff v. Robbins, 86 N.W. 
772, 88 Minn. 498, 85 Am.S.R. 466; 
Whitlock v. Hay, 58 N.Y. 484; Han- 
cock v. Pacific Coast Elevator Co., 
177 P. 639, 105 Wash. 149. 


13. Moser v. Kreigh, 49 Ill. 84; 
Stamford Compress Co. v. Farmers’ 
& Merchants’ Nat. Bank, 143 S.W. 
1142, 144 S.W. 1130, 105 Tex. 44, Ann. 
Cas.1914D 1298 [rev 129 S.W. 1160, 60 
Tex.Civ.App. 447]. 

Action against warehouseman gen. 
erally see infra §§ 239-285. 

14. Sargent v. Central Warehouse 
Co., 15) HlApp. 5533 ‘Central Sav. 


A negotiable warehouse 
receipt constitutes a chose in action in favor of a 
holder thereof against the warehouseman,?? 
gives the transferee the right to bring suit on the 
receipt in his own name,*! including remedies pos- 
sessed by the transferor against the warehouseman 
A bona fide purchaser 
of a receipt may maintain an action for the goods 
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against the warehouseman;'* or he may maintain an 
action for damages, for any breach of duty of which 
the warehouseman has been guilty at any time during 
the bailment,14 such as for their conversion,*® as 
where the warehouseman delivers the goods to an- 
other without taking up and cancelling receipts.*® 
A warehouseman, however, is not liable, as for con- 


version of the property by delivering to the true 


and 


Bank v. Garrison, 2 Mo.App. 58. 

[a] Failure to defend suit.—A 
warehouseman is liable to the as- 
signee for damages resulting from 
the warehouseman’s failure to defend 
an attachment of the gaods as the 
property of the assignor or to notify 
the assignee of the attachment. Cen- 
ea Say. Bank y. Garrison, 2 Mo.App. 
Rory 

Action against warehouseman ger- 
eYally see infra $§ 239-285. 

15. U.S.—Lynn Storage Ware- 
house Co.-v. Senator, 3 E.(2d) 558 
[cert den 45 S.Ct. 513, 268 U.S™694; 
69 L.Ed. 1161]; Cincinnati First Nat. 
Bank v. Bates, 1 F. 702. 


Ark.—Columbia Compress Co, v. 
Reid, 254 S.W. 825, 160 Ark. 436. 


Ill.— Union Nat. Bank vy. Griswold, 
141 Iil.App. 464. 


FG eo cuaae v. Fuselier, 2 La.App. 


N.Y.—BH. E. Childs Co. v. P. Rear- 
dom ING 4/186 SIN Ni 00,5 4 Mise. 


N.D.—Huether v. McCaull-Dins- 
more Co., 204 N.W. 614, 52 N.D. 721. 


Tex.—Sanger v. Travis County 
Farmers’ Alliance, 84 S,W. 856, 37 
Tex.Civ:App. 321. 


[a] Illustration.—Under Uniform 
Warehouse Receipts Act § 7, and cor- 
responding adopting statute, which 
provides that, if a warehouse receipt 
is not plainly marked on its face 
“nonnegotiable” or ‘not negotiable,” 
a holder, who purchased it for value 
supposing it to be negotiable, may 
treat it as imposing on the ware- 
houseman the same liabilities which 
he would have incurred had the re- 
ceipt been negotiable, such a holder 
may maintain an action against the 
warehouseman as for conversion for 
delivery of the goods without requir- 
ing production of and taking up the 
receipt under § 11. Lynn Storage 
Warehouse Co. v. Senator, 3 F.(2da) 
558 [cert den) 45. SiCt. 513, 268 US, 
694, 69 L.Hd. 1161]. 


[b] Right to sue.—Where the of- 
ficers of a dissolved compress com- 
pany transferred eight untagged 
bales of cotton to the purchaser of 
the business subject to demand by 
warehouse receipt holders, and later 
took up some of the receipts, they 
became the owners of the bales and 
authorized to sue for the value. Co- 
lumbia Compress Co. v. Reid, 254 S. 
W. 825, 160 Ark. 436. 

[c] Assignment of receipts reading 
“Transferable only on the books of 
the yard” gives the assignee no right 
of action against the warehouseman 
for failure to deliver the goods to 
him, unless there has been a transfer 


owner without the possession of the receipt, to one 
who has purchased the receipt, although in good 
faith, from another who had found the receipt and 
forged an indorsement thereon.1* 
version is participated in by third persons, the hold- 
er of the receipt has ia right of recourse against ei- 
ther or both the warehouseman’s bond and the par- 
ties to the conversion,® and -where he sues on the 


Where the con- 


on the books; or the warehouseman, 
while in possession of the goods, has 
received notice of the assignment. 
Sanger v. Travis County Farmers’ 
ee 84 S.W. 856, 37 Tex.Civ.App. 


[d] Removal to another ware- 
house.—An indorsee of a negotiable 
warehouse receipt reciting that cer- 
tain cases of chocolate were in stor- 
age in a particular warehouse is en- 
titled to recover from the warehouse- 
man, where the goods had been re- 
moved to another warehouse without 
the indorsee’s knowledge and de- 
stroyed by fire, notwithstanding no- 
tice of intention to move had been 
given the original holder of the re- 
ceipt. HE. E. Childs Co. v. P. Reardon, 
Ine., 186 N.Y.S. 765, 114 Mise. 178. 


[e] Bvidence held sufficient to 
show conversion of grain stored in 
warehouse. Huether v. McCaull- 
Gert eee Co.,' 204 N.W. 614, 52 N.D. 


Action against warehouseman gen- 
erally see infra §§ 239-285. 

Trover generally see Trover and 
Conversion 65 C.J. p 1. 


16. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 107 N. 
BE. 885, 266 Ill. 584 [rev 187 Ill.App. 
173]; Farmers’ Bank of Weston v. 
Ellis, 268 P. 1009, 126 Or. 602; Talia- 
ferro v. Brady Nat. Bank, (Tex.Civ. 
App.) 209 S.W. 174. 


[a] Under Uniform Warehouse 
Receipts Act §§ 10, 11, 25, a ware- 
houseman, who delivers the goods 
after garnishment without requiring 
the surrender of the negotiable re- 
ceipt, is lable as for conversion to 
the indorsee of the receipt. Manu- 
facturers’ Mercantile Co. v. Monarch 
Refrigerating Co., 107 N.E. 885, 266 
Ill, 584 [rev 187 IlLApp. 173]. 


[b] Defenses.—Where a bailor ne- 
gotiates warehouse receipts to a bank, 
and the warehouseman ships. the 
goods at the bailor’s request without 
delivery of the warehouse receipts, as 
required by statute, the warehouse- 
man, in an action for conversion, can- 
not avail himself of the defense that 
the bailor assigned the proceeds of 
the goods to the bank, since the con- 
tractual relations between the bank 
and the bailor are immaterial and ir- 
relevant. Farmers’ Bank of Weston 
v. Ellis, 268 P. 1009, 126 Or. 602. 


17. Weaver Cotton Co. v. Bates- 
ville Compress Co., 270 S.W. 509, 168 
Ark. 387, 38 A.L.R. 1200. 


18. Huether v. McCaull-Dinsmore 
Co., 204 N.W. 614, 52 N.D. 724.” 


[a] Against commission merchant. 
—Knowledge of an owner that a 
warehouseman, with whom grain was 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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bond and realizes part of the claim, he can recover 
against the converters only the excess of his claim 
over the amount realized from the bond.!® Where 
owners of grain stored oceupy the position of tenants 
in common,*° in case of conversion of any part of 
the common mass, storage receipt holders may: sue 
the converter only for the amount of grain owned by 
each, less the portion of the common mass remaining 
in storage to which each holder is entitled as own- 
er in common,?? 


[§ 66] (4) As against Prior Parties. The nego- 
tiation of a negotiable warehouse receipt transfers 
to a bona fide purchaser title to the goods free from 
any equities of prior parties not apparent on the 
face of the instrument,?? such as from any equities 
of third parties against his transferor;?*° but is sub- 
ject to the equities of third parties of which he had 
notice.2* A bona fide purchaser of the receipt, 
whether negotiable or not, is entitled to the goods as 
against prior purchasers of the goods from his seller 
who have paid for them, but have not obtained de- 
livery of either the goods or of a receipt for them.?°® 


Original or prior owner. A bona fide purchaser 


stored, would mingle it with other 
grain and ship it out of the state, 
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of a negotiable receipt is entitled to the goods freed 
from the equities of the original or a prior owner,”® 
such as a person from whom the transferor has 
bought the goods on eredit.27 One who, by indorse- 
ment of a warehouse receipt, directs the goods to be 
delivered to the indorsee “or his order” is estopped 
from attaching the goods as the property of the in- 
dorsee after the indorsement and delivery of the re- 
ceipt by the indorsee to another person.” 


Coowner. A purchaser of negotiable receipts, is- 
sued by one of several joint owners without the 
knowledge or consent of the others, has no equities 
prior to the other joint owners,?® unless their acts in 
relation to the transaction are.such as to create an 
estoppel.®° 


[§ 67] (5) As against Subsequent Purchasers and 
Creditors. A bona fide purchaser of the receipt, 
regardless of its negotiability, is entitled to the goods 
as against subsequent attaching creditors of his sell- 
er,®! or a lien or title accruing subsequent to the 
issuance of the receipt,?2 or as against a subsequent 


‘purchaser from the transferor,?* or a subsequent 


purchaser to whom his seller sells the goods himself 


property for which negotiable 


922 p,| warehouse receipts in proper form 


does not estop him from recovering 
for conversion thereof against a com- 
mission merchant selling the grain 
at a terminal market, but such know]- 
edge is a circumstance to be taken 
into consideration in determining 
whether he authorized, consented to, 
or ratified the sale thereof. Huether 
v. McCaull-Dinsmore Co., 204 N.W. 
614, 52 N:D. 721. 

Suit on warehouseman’s bond in 
general see supra § 30. 


19. Huether v. McCaull-Dinsmore 
Co., 204 N.W. 614, 52 N.D. 721. 


20. See supra § 24. 


21. Huether v. McCaull-Dinsmore 
Co., 204 N-W. 614, 52 N.D. 721. 

{a] Evidence.—In an action by an 
owner of grain stored in a public 
warehouse, against a commission 
merchant, for conversion by selling 
it in a ferminal market, where de- 
fendant raised the issue of estoppel 
on account of what had been done as 
to redeeming storage tickets by 
means of notes, at a stockholders’ 
meeting, testimony as to what was 
said and done at such meeting is ad- 
missible. Huether v. McCaull-Dins- 
more Co., 204 N.W. 614, 52 N.D. 721. 


22. Winston v. Moseley, 2 Stew. 
(Ala.) 137; Salt River Valley Water 
Users’ Ass’n v. Peoria Ginning Co., 
231 P.. 415, 27 Ariz: 145; Farmers’, 
etc., Nat. Bank v. Lang, 87 N.Y. 209, 
13 N.Y.Wkly.Dig. 556 [rev 22 Hun 
372, 19 N.Y.Wkly.Dig. 574]; Ander- 
son v. Portland Flouring Mills Co., 
60 P. 839, 37 Or. 483, 82 Am.S.R. 771, 
5091 RA... 235: 


23. U.S.—In re Richheimer, 221 F. 
16, 136 C.C.A. 542 [cert den sub nom. 
Arbuthnot v. Central Trust Co. of Il- 
linois, 35 S.Ct. 662, 238 U.S. 624, 59 
L.Ed. 1494]. 


Conn.—New York State Bank v. 
Waterhouse, 38 A. 904, 70 Conn. 76, 
66 Am.S.R. 82. 

Ky.—-Theis v. Canmann, 59 S.W. 
1098, 22 Ky.L. 1097; Early Times Dis- 
tillery Co. v. Earle, 56 S.W. 13, 21 Ky. 
L. 1709. z 

N.Y.—Chicago First Nat. Bank v. 
Dean, 32 N.E. 1108, 187 N.Y. 110. 
ayaa ae v. Johnson, 20 Pa.Super. 

3. , 

Philippine.—De Poli Roman v, Asia 


Wash.—Arnold v. Peasley, 
472, 128 Wash. 176. 


[a] Marketing agreement between 
a wheat grower and a wheat grower’s 
association is at most in the nature 
of a secret lien, whereby, in the ab- 
sence of notice, neither the subse- 
quent mortgagee of the growing crop 
nor the warehouseman issuing a 
warehouse receipt for the harvested 
wheat would be affected. Arnold v. 
Peasley, 222 P. 472, 128 Wash. 176. 


24. Selma Commercial Bank v. 
Lee, 12 So. 572, 99 Ala. 493, 19 L.R.A. 
705; Levy v. Kentucky Distilling Co., 
9 Ky.L. 103; Marks v. Bridges, 62 S. 
W. 153, 106 Tenn. 540; Arnold v. 
Peasley, 222 P. 472, 128 Wash. 176. 


25. Gowans v. Consolidated Bank, 
435. C Oe aaCO nits), ioe. 


26. Ala.—Danforth v. McElroy, 25 
So. 840, 121 Ala. 106. 


La.—Buelow v. Abell, 121 So. 657, 
9 La.App. 624. 


Minn.—Ammon vy. 
son Commission Co., 
111 Minn. 452. 


Miss.—McGee_ v. 
760, 141 Miss. 463. 


Tex.—Consolidated Gin Co. v. Gray- 
bill, (Civ.App.) 46 S.W.(2d) 471. 


[a] MIllustrations.—(1) A purchas- 
er for value without notice from one 
to whom the receipt was indorsed by 
the original holder in payment of a 
gambling debt has title to the prop- 
erty as against the original owner. 
Danforth v. McElroy, 25 So. 840, 121 
Ala. 106. (2) Where a purchaser for 
cash obtains possession of goods by 
giving a worthless check and then 
obtains a warehouse receipt for the 
goods and transfers the receipt to a 
purchaser in good faith for value, 
the latter is entitled to the goods as 
against the original seller. Ammon 
v. Gamble-Robinson Commission Co., 
127 N.W. 448, 111 Minn. 452. 


27. Spangler v. Butterfield, 6 Colo. 
356; Western Union R. Co. v. Wag- 
ner, 65' Ti, 197% Chicago Dock’ Co.) v. 
Foster, 48 Ill. 507; John M. Parker 
Co. v. E. Martin & Co., 88 So. 68, 148 
Wes fale 

[a] Statute giving seller of agri- 
cultural products lien for the pur- 
chase price during the first five days 
following delivery is inoperative as 


Gamble-Robin- 
127 N.W. 448, 


Carver, 106 So. 


have been acquired for value and in 
good faith by third persons. John 
M. Parker Co. v. E. Martin & Co., 88 
So. 68, 148 La. 791. 


{[b] Notice of unpaid vendor for 
cash.—Where the purchaser at a cash 
sale obtains possession of the receipt 
by delivery of a worthless check, the 
seller is entitled to the goods as 
against one who takes the receipt 
from the purchaser under circum- 
stances sufficient to put him on notice 
that the sale was for cash and that 
the purchase money has not been 
paid. Canadian Bank of Commerce v. 
McCrea, 106 Ill. 281. 


28. Rosenham v. Batjer, 25 A. 754, 
154 Pa. 544, 

Property subject to attachment 
generally see Attachment §§ 350-395. 

29. Bache v. Hinde, 6 F.(2d) 508 
[cert den 46 S.Ct. 106, 269 U.S. 581, 
70 L.Ed. 423]. 


30. Bache v. Hinde, supra. 


[a]. Facts held insufficient.—The 
fact that warehouse receipts for bar- 
reled liquor are surrendered for the 
purpose of having the liquor bottled, 
thereby enabling one owner to issue 
duplicate receipts, forbidden by stat- 
ute, for case liquor without the 
knowledge or consent of his codwn- 
ers, does not give a purchaser of such 
nonnegotiable receipts any equities 
prior to other joint owners. Bache v. 
Hinde, 6 F.(2d) 508 [cert den 46 S.Ct. 
106, 269 U.S. 581, 70 L.Hd. 4237]. 


[b] Burden of proof.—A purchas- 
er of nonnegotiable warehouse certifi- 
cates, purporting to be for whisky 
and issued by one of the joint own- 
ers of whisky in a warehouse, has 
the burden of proving equities to the 
whisky superior to other joint own- 
ers. Bache v. Hinde, 6 F.2d) 508 
[cert den 46 S.Ct. 106, 269 U.S. 581, 
70 L.Ed. 423]. 


31. Bishop v. Fulkerth, 10 P. 122, 
68 Cal. 607; Macon Exch. Bank v. 
a oe octouan Co., 5 Pa.Dist. 


32. Arnold v. Peasley, 222 P. 472, 
128 Wash. 176. 


33. Stamford Compress Co. vy. 
Farmers’ & Merchants’ Nat. Bank, 143 
S.W. 1142, 105 Tex. 44, Ann.Cas.1914D 
1298 [rev 129 S.W. 1160, 60 Tex.Civ. 
App. 447}. 
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without delivery of the warehouse receipt.** Where, 
however, the receipt is issued by the lessee of a ware- 
house to his lessor, in order that there may be such 
a delivery of the property to the warehouseman as 
to entitle bona fide purchasers of the receipt to prior- 
ity over subsequent attaching creditors of their sell- 
er to whom the receipt was issued, it must appear 
that the goods were stored in a place under the ex- 
clusive control of the warehouseman and under such 
circumstances as to put the public on notice of his 
possession.®® 


[§ 68] (6) As against Other Third Persons. In 
those jurisdictions in which the issue of a warehouse 
receipt for part of a uniform mass does not pass title 
to a portion of the mass,*®® the assignee of a ware- 
house receipt does not obtain title to any specific 
part of the mass as against an assignee of the ware- 
houseman for the benefit of ereditors;?* but a bona 
fide assignee of a receipt, regular on its face, but in- 
valid because the warehouseman did not have pos- 
session of the goods at the time the receipt was is- 
sued, takes priority over the general creditors of 
the assignor to whom the receipt was issued.’* The 
rights of an assignee of a warehouse receipt are not 
affected by an ex parte order in a suit to which he 
is not a party directing the delivery of the property 
by the warehouseman to plaintiff in replevin.?® <A 
statute imposing on a warehouseman the duty to can- 
cel or mark on negotiable receipts all goods covered 
thereby which are withdrawn does not regulate rights 
of parties asserting conflicting privileges under 
warehouse receipts.*° 


As to proceeds of goods. <A person can claim the 
proceeds of stored goods, as against the holder of a 
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negotiable receipt, only where such holder has agreed 
to pay his claim out of such proceeds,*? or where 
claimant has a statutory privilege or len on the 
goods,*? and where he claims such proceeds under a 
sequestration writ, but has no privilege on the goods, 
he is not entitled to part of the proceeds as against 
the holder of the receipt.** 


Attaching officer. Since the transferor of a ware- 
house receipt has no attachable interest in the goods 
after the transfer,+* a holder of such receipt may 
maintain trespass or trover against a sheriff and 
those assisting in levying on and selling the proper- 
ty as the property of the prior holder of the receipt 
who haa transferred it,*° even though the warehouse- 
man voluntarily delivered the goods to the levying 
officer.4° 2 


' Receiver and insurer. Where goods in a ware- 
house damaged by flood are impounded and sold by 
the receiver appointed in a suit by the insurer, the 
holder of receipts is not entitled to claim against 
such receiver or the insurer any more than the value 
of the damaged goods at the time they were impound- 
ed, in the absence of evidence showing that the dam- 
age or injury could have been avoided by the exer- 
cise of reasonable care, irrespective of whether the 
insurer or receiver withheld such goods without 
ao aitiea 

[§ 69] i. Pledges*8—(1) Requisites and Validity 
—(a) In General. In accordance with the rule per- 
mitting a pledge to be made by a constructive or 
symbolical delivery of the property,*® and inasmuch 
as a warehouse receipt is regarded as a symbol of 
the goods stored,®° a delivery of the receipt to the 
pledgee is regarded as a constructive or symbolical 


34. Urban v. Guthrie, 51 N.Y. 664. 


35. Bush v. Export Storage Co., 
LS Gi 91-8: 

[a] Wransfer of possession held 
sufficient: (1) Where the goods were 
inclosed separate from other proper- 
ty of a similar kind and marked off 
by placards and other indicia to in- 
dicate possession in the warehousing 
company. Bush v. Pxport Storage 
Co., 136 F. 918. (2) Where a conspic- 
uous placard was attached to the 
fence surrounding pledged lumber 
giving notice of possession by the 
storage company. Love v. Export 
StonageliCo.,, 143) FW. 1) 1746: CA. 155. 
(3) Where signs and placards were 
placed on the leased premises in such 
a way as to attract the attention of 
persons of ordinary intelligence and 
of such creditors and others as were 
likely to visit the leased premises. 
Philadelphia Warehouse Co. v. Win- 
chester, 156 F. 600. 


[b] ‘Transfer has been held insuf- 
ficient (1) where the warehouses 
were not marked nor was anything 
done to indicate their possession by 
the warehouse company (American 
Can Co. v. Erie Preserving Co., 171 
F. 540 [aff 183 F. 96, 105 C.C.A. 388]); 
(2) and, if there are no signs on the 
outside of the warehouse, it is not 
sufficient that signs are placed on the 
walls of separate floors of the build- 
ing showing that the warehouse com- 
pany is in possession of the premises 
(In re Rodgers, 125 F. 169, 60 C.C.A. 
567 [rev on other grounds 25 S.Ct. 
693, 198 U.S. 280, 49 L.Hd. 1051]). 


36. See supra § 23. 


37. Union Trust Co. v. Trumbull, 
23 N.B. 355 [mod 33 Ill.App. 319, mod 


pees grounds |27e Nw. 24) 137s Ill 


38. Union Trust Co. v. Trumbull, 
27 N.E. 24, 137 Ill. 146 [—[mod 23 N.E. 
3501. 

39. Whitman v. Kleimann, 53 N.Y. 
S. 1088, 24 Misc. 554. 


40. Bank of Commerce & Trust Co. 
y. Brown Cotton Oil Co., 136 So. 305, 
L738, a. 67. 


41. Haas v. Ardoin, (La.App.) 145 
So. 388. 
[a] Burden of proving such agree- 


ment is on claimant. Haas v. Ardoin, 
(La.App.) 145 So. 388. : 


[b] Evidence held insufficient to 
show such agreement. Haas v. Ar- 


doin, (La.App.) 145 So. 388. 
42. Haas v. Ardoin, supra. 
43. Haas v. Ardoin, supra. 
44. See supra § 58. 
45. Evans v. Cannon, 130 S.E. 76, 


34 Ga.App. 467: Baird v. Hanson, 215 
N.W. 538, 55 N.D. 836. 


{a] Illustration.—Where a _ levy- 
ing officer acting under direction of 
plaintiff in general. execution through 
an agent levied it on personal prop- 
erty of the holder of a warehouse re- 
ceipt for property, as property of de- 
fendant in fieri facias, who previous- 
ly delivered the receipt to the suing 
holder, and the property was _ sold 
under that process, the sheriff and 
those assisting him in so doing are 
liable in trespass to the holder of the 
receipt as owner of the property, even 
though the warehouseman volunta- 
rily delivered the property to the 
levying officer; and, where evidence 


conclusively demands a finding to 
this effect, it is not error to direct 
a verdict for the holder against the 
Sheriff and those assisting: him in 
levying, leaving open for the jury 
only the question of damages. Ev- 
ny v. Cannon, 130 S.E. 76, 34 Ga.App. 


_[b] Evidence held sufficient of as- 
signment of storage tickets to a bank 
to support a judgment for the bank 
for conversion by a sheriff Ievying 
thereon. Baird v. Hanson, 215 N.W. 
538, 55 N.D. 836. 


Liability of sheriff for selling prop- 
erty not belonging to defendant gen- 
ey ee Sheriffs and Constables §§ 

—370. 


46. Evans v. Cannon, 130 S.E. 76, 
34 Ga.App. 467. 4 


[a] Voluntary delivery of person- 
al property by a warehouseman to an 
officer seeking to levy general proe- 
ess on it as property of one who was 
no longer the holder of the receipt 
might amount to consent to trespass 
so far as affecting special property 
rights of the warehouseman, but such 
conduct would not affect general 
property rights of the holder of the 
receipt, in the absence of special au- 
thority therefor. Evans v. Cannon, 
130 S.E. 76, 34 Ga.App. 467. 


47. O. B. Crittenden & Co. vy. 
North British & Mercantile Ins. Co. of 
London, England, 31 F.(2d) 700 {aff 
23 F.(2d) 526]. 

48. Pledges generally see Pledges 
49 C.J. p 888. 

49. See Pledges § 38. 


50. See supra § 32. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 69] 


delivery of the possession of the goods to him,®! and 
when delivered with such intention is sufficient to 
effect a pledge of the goods therein described, 
out an actual manual change of possession of the 
goods,°® even though the goods represented by the 
receipt are part of a large mass;>* and it has also 
‘been held that such delivery of the receipt in pledge 
may be made without notice thereof to the ware- 
houseman.°® It is essential, however, to the creation 


51. Bush v. Export Storage Co., 
136 F. 918; McGaffey Canning Co. v. 
Bank of America, 294 P. 45, 109 Cal. 
rene 415. And see cases infra note 
52. 


52. U.S.—Union Trust Co. v. Wil- 
Son, 25 S.Ct. 7665-198 U.S. 530, 49° L: 
Hd. 1154; In re P. J. Sullivan Co., 247 
F. 139; Merchants’ Nat. Bank of Bal- 
timore v. Roxbury Distilling Co., 196 
F. 76 [rev on other grounds sub nom. 
In re Rohrer, 186 F. 997]; Bush v. 
Export Storage Co., 136 F. 918. 


Ala.—Alabama State Bank  v. 
Barnes, 2 So. 349, 82 Ala. 607. 


Cal.—McGaffey Canning Co. _ v. 
Bank of America, 294 P. 45, 109 Cal. 
App. 415; Yokohama Specie Bank v. 
Trans-Oceanic Company, 202 P. 533, 
54 Cal.App. 533. 

Conn.—New York State Bank v. 
Waterhouse, 38 A. 904, 70 Conn. 76, 66 
Am.S.R. 82. 

Ga.—Farmers’, etc., Bank v. Ben- 
nett & Co., 48 S.E. 398, 120 Ga. 1012; 
Citizens’ Banking Co. v. Peacock, 29 
S.E. 752, 103 Ga.-171; Augusta Nat. 
Exch. Bank v. Graniteville Mfg. Co., 
8 S.E. 411, 79 Ga. 22; Consolidated 
0.4 Ve CCitizens’.” Bank,” 1227S. 732; 
32 Ga.App. 113; Norris v. Manget- 
pane Co., 90 S.E. 79, 18 Ga.App. 

Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S.R. 302, 39 L.R.A. 725. 


La.—Gragard’s Succession, 30 So. 
885, 106 La. 298. 

Mo.—Conrad v. Fisher, 37 Mo.App. 
352, 8 L.R.A. 147; Fourth Nat. Bank 
v. St. Louis Cotton Compress Co., 11 
Mo.App. 333. 


Neb.—First Nat. Bank of Lincoln 
v. Lincoln Grain Co., 219 N.W. 192. 


N.Y.—Willets v. Hatch, 30 N.B. 251, 
132 N.Y. 41, 17 L.R.A. 193, 28 Abb. 
N.Cas. 225. 

N.D.—Michigan City Bank v. First 
State Bank of Manvel, 201 N.W. 176, 
5ISN.D. 757. 

Or.—Lewis v. First Nat. Bank, 78 
P. 990, 46 Or. 182. 

Pa.—Western Nat. Bank v. Brooks, 
7 Philas! LAr. - 


S.C.—Cooper-Smith Co. v. Bell, 134 
SiH5658).137 'S.C.c1- 


Tenn.—Starkey v. Nixon, 270 S.W. 
980, 151 Tenn. 637. 


Tex.—Friedman v. Peters, 44 S.W. 
572, 18 Tex.Civ.App. 11. 


Wash.—Ackerson v. Babcock, 232 
P. 335, 182 Wash. 435. 

Wis.—Whitney v. Tibbits, 17 Wis. 
D9. 

“Tt is well settled that, where prop- 
erty is stored in a warehouse, the 
owner may pledge it by transferring 
to the pledgee the warehouse receipts 
—this being a symbolical delivery 
of the property—and it will give the 
pledgee such special property in the 
goods as will entitle him to recover 
possession.” Bush v. Export Storage 
Cor p36 gl. 191 8,928. 

[a], As mortgage.—A bank, loan- 
ing money used by a landlord in mak- 
ing advances and. purchasing cotton 
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with- 


from his tenants, and holding negoti- 
able warehouse receipts, occupies the 
status of a mortgagee in possession. 
Lennox v. Texas Farm Bureau Cotton 
Ass’n, (Tex.Civ.App.) 16 S.W.(2da) 413. 


[b] As written pledge.—Cotton 
warehouse receipts, given a pledgee 
as security for a debt and a receipt 
given by the pledgee, constitute a 
written pledge of the cotton. Cooper- 
ait Co. v. Bell, 134 S.E. 658, 137 

OS ons : 


[c] Statutory provision that title 
to merchandise stored in public ware- 
houses shall pass to a pledgee by in- 
dorsement and delivery of warehouse 
receipts does not provide an exclu- 
Sive method for pledging warehouse 
receipts. Augusta Bonded Public 
Warehouse Co. v. Georgia R. Bank, 
1425S.B. 559, 166, Gaz* 105. 


[d] Delivery held insufficient.— 
An alleged pledgor delivering an 
oral message through a third person 
to a warehouseman, directing him 
to issue receipts for wheat in an al- 
leged pledgee’s name, without convey- 
ing information to the warehouse- 
man that the intent was to vest title 
and control in the pledgee, or that 
the receipts when written should be 
delivered to him when there was nei- 
ther delivery of receipts to the 
pledgee nor an arrangement between 
the pledgee and the warehouseman, 
is an insufficient delivery to consti- 
tute a valid pledge. Ackerson v. 
Babcock, 232 P. 335, 132 Wash. 435. 


Of receipt for warehouseman’s own 
goods see infra § 72 

53. Michigan City Bank v. First 
State Bank of Manvel, 201 N.W. 176, 
a N.D. 757. And see cases supra note 


54. Merchants’, etc., Bank v. Hib- 
bard, 11 N.W. 834, 48 Mich. 118, 42 
cue 465. And see cases supra note 


Description and identification of 
goods see infra § 71. 


55. Citizens’ Banking Co. v. Pea- 
cock, 29 S.E. 752, 103 Ga. 171; Con- 
solidated Coal Co. v. Citizens’ Bank, 
122 S.E. 732, 32 Ga.App. 113; Conrad 
v. Fisher, 37 Mo.App. 352, 8 L.R.A. 
147; Cartwright v. Wilmerding, 24 N. 
Reena Whitney v. Tibbits, 17 Wis. 


[a] Of goods in bonded ware- 
house.—The custody which the offi- 
cers of customs have of goods in a 
bonded warehouse is not a possession, 
but rather a restraint on removal 
vested in the government to secure 
payment of duties, and such property 
may be pledged by the owner on de- 
livery of the warehouse receipt issued 
by the warehouseman. Cartwright v. 
Wilmerding, 24 N.Y. 521. 

[b] English doctrine which, in the 
case of a pledge by a Ssymbolical de- 
livery, requires an attornment by the 
warehouseman or other custodian of 
the goods, in order to create such a 
delivery as will support the pledge, 
is not in force in the United States. 
Conrad v. Fisher, 37 Mo.App. 352, 8 L. 
R.A. 147. 

Notice to warehouseman of trans- 
fer of receipt generally see supra § 
57. 
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of such a pledge, that material statutory require- 
ments relative thereto be complied with,®® and ‘that 
the pledge be supported by a sufficient considera- 
tion,®* such as by an antecedent debt.°% 


Sufficiency of receipt. It is also essential to the 
validity of such a pledge that the receipt comply with 
all the material requirements for a valid warehouse 
receipt,°® such as that the person issuing it be a 
warehouseman,®® that the receipt describe the goods 


56. See cases infra this note. 


[a] In Louisiana (1) for example, 
under Acts (1876) No. 72 § 2, a pledge 
of cotton press receipts is void unless 
such receipts are paraphed before is- 
sue with the words “For hypotheca- 
tion in accordance with the _ provi- 
sions of this act.” Gragard’s Succes- 
sion, 30 So. 888, 106 La. 305; Grag- 
ard’s Succession, 30 So. 885, 106 La. 
298. (2) Nor can such a receipt be 
validly pledged without the affidavit 
of the pledgor, as required by § 4 of 
the same act. Gragard’s Succession, 
30 So. 888, 106 La: 305. (3) But this» 
statute does not apply to United 
States bonded warehouse receipts. 
Blane v. Germania Nat. Bank, 38 So. 
dt, tbe a, 139. 


57. Voorhis v. Olmstead, 66 N.Y. 
113 [aff 3 Hun 744, 6 ‘Thomps.&C. 
172). 

[a] Want of consideration.— 
Where one who has a contract for the 
purchase of goods obtains advances 
from a third person and gives as se- 
curity an invoice and a written pledge 
of the goods,’ and an order _on the 
warehouseman for the goods, and the 
owner consents to the giving of a re- 
ceipt by the warehouseman to the 
pledgee, the pledgee acquires no title 
to the goods at the time of delivery of, 
the warehouse receipt, as no value 
was parted with on the faith of it. 
Voorhis v. Olmstead, 66 N.Y. 113 [aff 
386 Hun 744, 6 Thomps.&C. 172]. 


Consideration for pledge generally 
see Pledges §§ 27, 28. 


58. Davis v. Russell, 52 Cal. 611, 
28 Am.R. 647; Cooper-Smith Co. v. 
Bell, 134 S.E. 658, 137 S.C. 1; Starkey 
v. Nixon, 270 S.W. 980, 151 Tenn. 637; 
Cockburn v. Sylvester, 1 Ont.A. 471 
[rev: 27 U.G.C.P:. 34]. 


[a] Liability to indemnify the 
pledgor on another undertaking does 
not, until there has been a default of 
the pledgor, become a debt sufficient 
to support a pledge of warehouse re- 
ceipts as security therefor. Cockburn 
v. Sylvester, 1 Ont.A. 471 [rev 27 U.C. 
Ce 3 415 


Antecedent debt as sufficient to 
make pledgee purchaser for value see 
infra § 75. 


59. Laube v. Seattle Nat. Bank, 
228 P. 594, 1830 Wash. 550; Geilfuss 
v. Corrigan, 70 N.W. 306, 95 Wis. 


ooa! 663, 60 Am -S.R: 148, 37-IiR.A: 
[a] As to location of warehouse, 


—The fact that a warehouseman’s 
receipts for motor trucks, indorsed 
as security for a loan by their owner, 
did not show the location of the ware- 
house, as required by’ the Uniform 
Warehouse Receipts Act (Remington 
Comp. St. § 3588), did not render the 
pledge invalid as against creditors of 
the owner. lLaube v. Seattle Nat. 
Bank, 228 P. 594, 130 Wash. 550. 

Requisites and validity of receipt 
generally see supra § 38. 

60. Union Trust Co. v. Wilson, 25 
S.Ct. 766, 198 U.S. 530, 49 L.Ed. 1154; 
Grand Avenue Bank v. St. Louis Un- 
ion Trust Co., 115 S.W. 1071, 135 Mo. 
App. 366. 


[a] Issuance of storage warrant 
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sufficiently to identify them,°! and that the goods, at 
the time, be in the possession of the warehouseman,"” 
or of his agent,®* and that the warehouseman have 
complete and actual, as distinguished from merely 
formal or colorable, possession and control of the 
goods,** and when this is true, the validity of the 
pledge is not affected by the mere fact that the own- 
er of the goods owns practically all of the stock of 


the warehouse company.®® 


[§ 70] (b) Necessity of Assignment or Indorse- 
A written assignment or indorsement of the 
receipt by the pledgor is not necessary,°® even 
though the receipt is nonnegotiable,®* except where 
the receipt expressly provides for delivery of the 
goods to the pledgor owner or order on surrender 
of the receipt properly indorsed** In ease of double 
pledging, receipts pledged to one creditor may be 
pledged to a second creditor without delivery to the 


ment. 


or receipt by person not warehouse- 
man for his own property in his own 
possession is not a symbolical deliv- 
ery and is not sufficient to effect a 
pledge. Thurber v. Oliver, 26 F. 224; 
Franklin Nat. Bank v. Whitehead, 49 
N.E. 592, 149 Ind. 560, 63 Am.S.R. 302, 
39 L.R.A. 725; Grand Ave. Bank v. 
St. Louis Union Trust Co., 115 S.W. 
1071, 135 Mo.App. 366. 


[b] Where receipt is issued by one 
who holds property in store for own- 
er, it is not necessary that the per- 
son isSuing it be strictly a warehouse- 
man under the statutory definition of 
a warehouseman. Porter v. Shotwell, 
79 S.W. 728, 105 Mo.App. 177. 

61. See infra § 71. 

62. McGaffey:Canning Co. vy. Bank 
of America, 294 P. 45, 109 Cal.App. 
415; Commercial Bank v. Flower, 42 
S.E. 474, 116 Ga. 219. 


63. Laube v. Seattle Nat. 
228 P. 594, 130 Wash. 550. 


fa] Thus, where an owner of mo- 
tor trucks in possession of another 
corporation took negotiable ware- 
house receipts from a warehouseman 
and surrendered all physical control 
over the trucks, and indorsed the re- 
ceipts as security for a loan, the fact 
that possession of the trucks remain- 
ed in the other corporation as the 
'warehouseman’s agent did not render 
the pledge ineffectual as against cred- 
itors of the pledgor. Laube v. Seattle 
Nat. Bank, 228 P. 594, 130 Wash. 550. 


64. McGaffey Canning Co. v. Bank 


Bank, 


of America, 294 P. 45, 109 Cal.App. 
415. 

fa] Warehousing by a pledgor 
without open, visible, unequivocal 


change in possession manifested by 
substantial outward signs that the 
owner’s control of the property has 
wholly ceased is ineffective. McGaf- 
fey Canning Co. v. Bank of America, 
294 P. 45, 109 Cal.App. 415. 


[b] Appointment of owner, or one 
of his staff, as the warehouseman’s 
custodian of goods stored, is a cir- 
cumstance for consideration on the 
question of actual change of posses- 
sion. McGaffey Canning Co. v. Bank 
of America, 294 P. 45, 109 Cal.App. 
415. 

65. Laube v. Seattle Nat. 
228 P. 594, 1380 Wash. 550. 


[a] Thus, where a_ corporation 
carried on a warehouse business and 
issued numbered warehouse receipts 
for motor trucks, as required by stat- 
ute, the fact that owner of the trucks 
owned practically all of its stock did 
not make its possession in substance 


Bank, 
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Goods.‘ 


identified bales 


that of the owner, so as to invalidate 
a pledge of the receipts as against 
creditors of the owner. Laube v. Se- 
ore Nat. Bank, 228 P. 594, 130 Wash. 


66. Ala.—cCleveland Storage Co. v. 
Guardian Trust Co.,‘131 So. 634, 222 
Ala. 210; Alabama State Bank v. 
Barnes, 2 So. 349, 82 Ala. 607. 

Ga.—Citizens’ Banking Co. v. Pea- 
cock, 29 S.E. 752,103 Ga. 1717~Con- 
solidated Coal Co. v. Citizens’ Bank, 
122 S.H. 732, 32 Ga.App. 113. 

Ind.—Toner v. Citizens’ State Bank, 
56 N.B. 731, 25 Ind.App. 29 


La.—Blane v. Germania Nat. Bank, 
38 So. 537,114 La. 739. 


Mo.—St. Louis Nat. Bank v. Ross, 9 
Mo.App. 399. 


Tex.—Cleburne Nat. Bank v. Citi- 
zens’ Nat. Bank, 93 S.W. 209, 41 Tex. 
Civ.App. 535. 


Va.—Millheiser Mfg, Co. v. Gallego 
Mills Co., 44 S.E. 760, 101 Va. 579. 


67. Cleburne Nat. Bank vy. Citi- 
zens’ Nat. Bank, 93 S.W. 209, 41 Tex. 
Civ.App. 535; Millheiser Mfg. Co. v. 
Se aane Mills Co., 44 S.E. 760, 101 Va. 


68. Union Trust Co. v. Wilson, 25 
S.Ct. 766, 198 U.S. 530, 49 L.Wd. 1154: 
Hastings v. Lineoln Trust Co., 197 
P: 627, 115 Wash. 492, 18 A.L.R. 583. 


[a] Thus a debtor’s delivery to a 
creditor of an unindorsed warehouse 
receipt, certifying that the ware- 
houseman would deliver a stored, au- 
tomobile to the debtor “or order 
BREAD upon the surrender of this re- 
ceipt, properly indorsed,” as security 
for indebtedness, does not transfer 
possession of the automobile to the 
creditor so as to constitute the trans- 
action a pledge as against debtor's 
other creditors, the possession re- 
maining in the debtor. Hastings v. 
Lincolne/irust.(Co., LOT P62 115 
Wash. 492, 18 A.L.R. 583. 


[b] Indorsement to third person, 
as security for loans, of a receipt is- 
sued by a warehouse company for 
goods kept under lock and key in a 
place leased by it from the owner of 
the goods, which receipt recites that 
it received the property on storage, 
“Tto be] delivered only upon surren- 
der of this receipt properly endorsed 
and payment of all charges thereon,” 
is a sufficient delivery as against at- 
taching creditors of the owner to 
validate the transaction as a pledge, 
whether the receipt is to be deemed a 
public warehouse receipt or not. Un- 
ion Trust Co. v. Wilson, 25 S.Ct. 766, 
198 U.S. 530, 49 L.Ed. 1154. 
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latter by means of a written transfer of the pledgor’s 
interest accompanied by notice to the first pledgee 
in possession of the receipts.®® 

[§ 71] (c) Description 
It is essential to the validity of the pledge 
that the receipt give such a description of the prop- 
erty that it may be identified;7+ and a pledge of a 
blanket receipt, calling for a certain number of un- 


and Identification of 


or packages of certain goods, of 


which the pledgor has a larger number in storage, 
does not vest the pledgee with title to any specific 
bales or packages*? or create an equitable len on any 
specific goods less than the entire mass;** and al- 
though such a pledge may be sufficient to create an 
equitable lien on the entire mass, in such proportion 
as the number of bales or packages named in the re- 
ceipt bears to the entire number,'‘ it is not rendered 
ineffective as a pledge on specific goods by the pledg- 


69. Hunt vy. Bode, 64 N.E. 126, 66 
OhioSt. 255. 

fa] Written assignment of ware- 
house receipts as security is valid 
without actual delivery, where such 
receipts are held by another creditor 
as collateral and the first pledgee is 
notified of the subsequent assignment. 
Hunt v. Bode, 64 N.E. 126, 66 OhioSt. 
255; Matter of Stothfang, 20 Ohio 
Cir; Ct. 2%5, 11 -OhioCir- Dee: 103; 

70. Description of pledged prop- 
erty generally see Pledges § 26. 


71. Hopkins v. National Shawmut 
Bank of Boston, 293 F. 884 [mod sub 
nom. In re Heyward-Williams Co., 284 
F. 983, and cert den 44 S.Ct. 231, 263 
U.S. 722, 68 L.Ed. 525]; First Nat. 
Bank of Paris, Ky. v. Yerkes, 238 F. 
278, 151 C.C.A. 294; Mercer Nat. Bank 
v. Hawkins, 46 S.W. 717, 104 Ky. 171. 


Description of goods as requisite of 
bgt tC) receipt generally see supra 

oJ. 

72. Hopkins v. National Shawmut 
Bank of Boston, 293 F. 884 [mod sub 
nom. In re Heyward-Williams Co., 284 
F. 983, and cert den 44 S.Ct. 231, 263 - 
U.S. 722, 68 L.Ed. 525]. 


Title and rights of pledgee general- 
ly see infra §§ 74-79. 


73. Hopkins v. National Shawmut 
Bank of Boston, 293 F. 884 [mod sub 
nom. In re Heyward-Williams Co., 
284 F. 983, and cert den 44 S.Ct. 231, 
263 U.S. 722, 68 L.Ed. 525]. 


oe creating lien generally see infra’ 


74. Hopkins v. National Shawmut 
Bank of Boston, 293 F. 884 [mod sub 
nom. In re Heyward-Williams Co., 
284 BF. 983, and cert den 44 S.Ct. 231, 
263 U.S. 722, 68 L.Ed. 525]. 


ta] Thus, where, in accordance 
with well established usage in the 
cotton trade, a bankrupt, a cotton 
factor, delivered to banks to secure 
loans blanket warehouse receipts for 
a specified number of unidentified 
bales of cotton of a larger number it 
had in the warehouse, the intention of 
the parties, and the legal effect, was 
to create an equitable lien in favor 
of each receipt holder on the entire 
mass of the cotton in the warehouse 
to the account of the bankrupt, in- 
cluding subsequent withdrawals and 
substitutions, in such proportion as 
the number of bales named in his re- 
ceipt bore to the entire number, in- 
cluding free and unpledged cotton, the 
cotton being deemed a fund for the 
pro rata benefit of all receipt holders. 
Hopkins v. National Shawmut Bank 
of Boston, 293 F. 884, [mod sub nom. 
In re Heyward-Williams Co., 284 F. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 71-74] WAREHOUSEMEN AND SAFE DEPOSITARIES [67 C.J.] 489 
or subsequently furnishing memoranda to the [| goods.** 
pledgee of the private marks of the goods or commod- [§ 73] (2) Warehouseman as Pledgee. A trans- 


inves 

Substitution of one warehouse receipt for anoth- 
er, or of goods of a fungible nature for other goods 
of the same kind without the pledgee’s knowledge or 
consent, does not affect the validity of the pledge or 
the pledgee’s rights.*® 

Appropriation. A warehouseman, if authorized 
by the lender and borrower, may make the appropri- 
ation of goods to a pledge, although such ‘action in- 
volves the exercise of judgment and disecretion.** 


[§ 72] (d) Of Warehouseman’s Own Goods. In 
those jurisdictions in which a warehouseman may 
issue a valid warehouse receipt for his own goods 
held in store,*® a valid pledge of such goods by the 
warehouseman may be made by his executing and de- 
livering a warehouse receipt to his pledgee,’® and 
a pledgee of receipts issued in due course of business 
may stand on the terms of the receipts reciting’ the 
warehouseman’s ownership of goods stored, although 
the recitals are false in that the goods represented 
by the receipts were not in existence and in storage 
at the time of the issuance of the receipts.8° In oth- 
er jurisdictions, however, in which a receipt issued 
by a warehouseman for his own goods is invalid,§? 
a valid pledge cannot be made by the delivery of 
such a receipt,82 particularly where the goods re- 
main mingled with the warehouseman’s other 


action by which a debtor executes a note to a ware- 
house company and deposits goods in the warehouse 
company’s possession as collateral security consti- 
tutes a pledge,’* even though the goods constitute 
part of a general mass and cannot be identified.** 
But the warehouse company, while it holds the note 
of the pledgor, cannot assert its right as pledgee in 
such goods as against holders of warehouse receipts, 
where there is not sufficient of such goods in stor- 
age to meet the demands of all.°* If the company, 
being insolvent, assigns its rights as pledgee, it holds 
as agent or bailee for the assignee;*? and where, in 
such a case, the company has sufficient goods in stor- 
age to satisfy outstanding receipts, the holder of 
the receipt covering the goods pledged, although such 
goods cannot be identified, is entitled to share in the 
proceeds of sale of the stored goods with the holders 
of other receipts.8& But the question whether goods 
of a particular grade came into possession of the as- 
signee must be determined before entering a final 
decree for distribution of such proceeds.*® 


[§ 74] (8) Title and Rights of Pledgee®°—(a) In 
General. As in the case of pledges generally,®! the 
general property remains in the pledgor, and as a 
general rule the pledgee, for the purposes of the bail- 
ment, has a special property in the goods represent- 
ed by the receipt,°? which gives him the right to take 


983, and cert den 44 S.Ct. 231, 263 U. 
S) 7225-68. bid. 525). 

75. In re Heyward Williams Co., 
284 F. 983 [mod sub nom. Hopkins v. 
National Shawmut Bank of Boston, 
293 F. 884, and cert den 44 S.Ct. 231, 
263 U.S, 722, 68 L.Ed. 525]. 

76. Chicago Title & Trust Co. v. 
First Nat. Bank. 174 Ill.App. 339, 365 
faff Chicago Title & Trust Co. v. 
National Storage Co., 103 N.E. 227, 260 
Til. 485]. 


77. Atherton v. Beaman, 256 F. 871. 
78. See supra § 37. 
79. U.S.—Merchants’ Nat. Bank of 


Baltimore v. Roxbury Distilling Co.. 
196 F. 76 (Maryland). 


Ala.—Alabama State Bank Vv. 
Barnes, 2 So. 349, 82 Ala. 607. 


Ga.—Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 323. 


Ky.—Ferguson v. Northern Bank, 
14 Bush 555, 29 Am.R. 418; Cochran 
v. Ripy, 13 Bush 495. 


Mich.—Hibbard v. Merchants’, etc., 
Bank, 11 N.W. 834, 48 Mich. 118, 42 
Am.R. 465. 


N.D.—Michigan City Bank v. First 
State Bank, 201 N.W. 176, 51 N.D. 
757; State v. Robb-Lawrence Co., 115 
N.W. 846, 17 N:D:. 257; 16 L.R-A.N-S. 
PAPE 

[a] Licensed warehouseman au- 
thorized to store his own goods may 
issue receipts reciting the holding of 
his own goods stored, and by indorse- 
ment and delivery of the receipts as 
collateral for a loan pass title to the 
goods. Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S.E. 761, 167 Ga. 354, 61 A.L.R. 3238. 


[b] Property not in store.—A ware- 
house receipt issued by a manufac- 
turing company for articles recited to 
be in its warehouse, and used by it in 
its ordinary course of business, can- 
not create a lien as for property in 
store. Ball, etc, Co. v. Kentucky 


Glass-Works Co., 50 S.W. 2, 1092, 106 
Ky. 7, 20 Ky.L. 1684, 21 Ky.L. 133, 156. 


80. Maryland Casualty Co. v. 
Washington Loan & Banking Co., 145 
S Holset iG. oo 4) 60 AL be oa. 


81. See supra § 37. 


82. U.S—Adams v. Merchants’ 
Nat. Bank, 2 F, 174, 9 Biss. 396. 


Ind.—Franklin Nat. Bank v. White- 
head, 49 N.E. 592, 149 Ind. 560, 63 Am. 
S-Re 30250394 LR Alar 2b: 


Iowa.—Sexton v. Graham, 4 N.W. 
1090, 53 Iowa 181. 


Mo.—Conrad y. Fisher, 37 Mo.App. 
352, 8 L.R.A. 147. 


N.Y.—Yenni v. McNamee, 45 N.Y. 
614. But see Parshall v. Eggert, 54 
N.Y. 18 [rev 52 Barb. 367] (receipt by 
produce merchant, in form of a ware- 
house receipt). 


Ohio.—Thorne v. Wilmington First 
Nat. Bank, 37 OhioSt. 254. 


S.C.—Appeal of Atlantic Nat. Bank, 
134S.E. 395,136 S.C: 812. 5 


agai ies v. Green, 21 Wis. 


[a] Receipt given by servant to 
the owner and by him delivered as 
security for a debt is ineffectual. 
Yenni v. McNamee, 45 N.Y. 614. 


[b] Statute authorizing private 
warehouseman to issue warehouse re- 
ceipts on his own property does not 
authorize a public warehouseman to 
pledge warehouse receipts on his own 
property. Franklin Nat. Bank v. 
Whitehead, 49 N.E. 592, 149 Ind. 560, 
63 Am.S.R. 302, 39 L.R.A. 725. 


[ce] Rule applied.—(1) An instru- 
ment in the form of a warehouse re- 
ceipt, executed by a debtor to his cred- 
itor on property owned by the debtor, 
for the sole purpose of securing such 
creditor, is void as against other cred- 
itors where the property remains in 
the possession of the debtor. Thorne 
v. Wilmington First Nat. Bank, 37 
OhioSt. 254. (2) The holder of a re- 


ceipt issued by a warehouseman on 
his own property, to secure a debt, 
and which remains in his possession, 
acquires no rights as against subse- 
quent purchasers for value from the 
warehouseman, although they had no- 
tice of the existence of the receipts. 
Shepardson y. Green, 21 Wis. 539. 


82. American Can Co. v. Hrie Pre- 
serving Co., 171 F. 548 [aff 183 F. 96, 
LOS) XCVAC SS 82 


[a]. Thus warehouse receipts is- 
sued by the treasurer of a corpora- 
tion and delivered as collateral se- 
curity for money borrowed by the cor- 
poration, covering goods of its manu- 
facture, which remain in its ware- 
houses mingled with its other goods 
and without any visible change of 
possession, indorsed by the corpora- 
tion as collateral security, do not con- 
stitute a valid pledge nor create an 
equitable lien as against general cred- 
itors. American Can Co. v. Erie Pre- 
serving Co., 171 F. 540 [aff 183 F. 96, 
105) "@5CFAs 3881. 


84. McDonnell v. Bank of China, 33 
F.(2d) 816 [cert den 50 S.Ct. 160, 280 
U.S.» 612, 74 L.Ed. 654]. 


85. McDonnell v. Bank 
supra. 
86. 
supra. 
87. 
supra. 
8s. 
supra. 
89. 
supra. 
$0. Title to pledged property in 
general see Pledges §§ 57-60. 

91. See Pledges §§ 57-60. 

92. Citizens’ Banking Co. v. Pea- 
cock, 29 S.E. 752, 103 Ga. 171; Con- 
solidated Coal Co. v. Citizens’ Bank, 
122 S.E. 732, 32 Ga.App. 113; Norris 
v. Manget-Brannon Co., 90 S.E. 79, 18 
Ga.App. 639; Driggs v. Dean, 60 N.E. 
Boe, LENS L20s 


of China, 


McDonnell w Bank of China, 


McDonnell Bank of China, 


McDonnell Bank of China, 


McDonnell vy. Bank of China, 
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possession and control of the property on the sur- 
render and cancellation of the receipt.®® Being re- 
garded as a purchaser from the pledgor,®* he ac- 
quires the pledgor’s title to the property covered by 
the receipt so far as necessary to effect the object 
of the pledge,®® but secures no better title than the 
pledgor had.®® The pledgee’s rights in the property 
are superior to the rights of general®’ or attaching 
creditors®® of the pledgor, or of an assignee of the 
pledgor for the benefit of creditors,®® or his trustee 
in bankruptey.? 

Lien. The pledging of warehouse receipts creates 
an equitable lien in favor of the pledgee? which at- 
taches to goods substituted by the pledgor for goods 
originally deposited? and which is not affected by the 
exchange of the original receipts in the name of the 
pledgor for a single receipt in the name of the 
pledgee;+ nor is the pledgee’s lien and right to pos- 
session lost by his accepting the pledgor’s note.> So, 
also, the pledgee’s lien is not lost, by the warehouse- 
man’s surrender of possession of the property, to 
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the extent of property remaining in his possession,® 
or by the pledgee’s surrender of possession to a third 
person merely for a temporary purpose without los- 
ing control of the receipts;* but is lost by the 
pledgee surrendering his possession of the receipts 
to the original pledgor.$ 


Warranty by pledgor. <A pledgor of a warehouse 
receipt impliedly warrants that the goods described 
in the receipt were in existence and in the warehouse 
at the time of the pledge,® and the pledgee may main- 
tain an action against him for damages for a breach 
of such warranty.?° 


[§ 75] (b) As Purchaser; Bona Fide Purchaser 
Generally. The pledgee of a warehouse receipt is 
regarded as a purchaser for value of the receipt to 
the extent of his lien, that is, to the extent of the ob- 
ligation it is pledged to secure,'? as where he takes 
the receipt as security for a contemporaneous loan ;+** 
and if, in addition to such value, he takes the receipt 
in good faith without notice of any fraud or defect, 


9% Driggs v. Dean, supra. 

[a] Acts not taking possession.— 
The acts of a pledgee of a warehouse 
receipt in inquiring of third persons 
as to whether the property represent- 
ed was of the character described in 
the receipt and as to whether it was 
merchantable do not per se constitute 
a taking possession of the property or 
an exercise of control and manage- 
ment thereof. Driggs v. Dean, 60 N.H. 
336, 167 N.Y. 121. 

94. See infra § 75. 

95. InrecC. A. Taylor Log & Lum- 
ber Co., 41 F.(2d) 249; Cleveland Stor- 
age Co. v. Guardian Trust Co., 131 So. 
634, 222 Ala. 210; Tennille Banking 
Co. v. Continental Trust Co., 134 S.H. 
778, 162 Ga. 766 [answers to certified 
questions conformed to 136 S.E. 323, 
36 Ga.App. 149]; Continental Trust 
Co. v. Bank of Harrison, 134 S.E. 
775, 162 Ga. 758, 50 A.L.R. 412; State 
Nat. Bank v. Bryant, 22 So. 89, 49 La. 
Ann. 467. 

[a] ‘Rule applied.—Where a de- 
positor having two warehouse _ re- 
ceipts for goods not specific pledges 
one of them, the pledgee is entitled to 
the goods covered by the receipts in 
preference to the depositor in the 
event of a deficiency of goods to sat- 
isfy both receipts. State Nat. Bank 
v. Bryant, 22 So. 89, 49 La.Ann. 467. 


[b] Legal title—The indorsement 
of warehouse certificates for grain to 
a bank as security transfers to the 
bank the legal title to the grain rep- 
resented thereby. Central State Bank 
hte Sn ta 257 HB. 635; 168 C.C.A. 
519: 


96. Consolidated Coal Co. v. Citi- 
zens’ Bank, 122 S.E. 732, 32 Ga.App. 
4113; Second Nat. Bank v. Ohio Con- 
tract Purchase Co., 162 N.E. 460, 28 
OhioApp. 93. 

{a] Conditional buyer’s pledge of 
a warehouse receipt in advance of de- 
livery gives the pledgee no petter ti- 
tle than its pledgor. Second Nat. 
Bank v. Ohio Contract Purchase Co., 
162 N.E. 460, 28 OhioApp. 93. 


97. Merchants’ Nat. Bank of Balti- 
more v. Roxbury Distilling Co., 196 F. 
76; American Can Co. v. Erie Preserv- 
ing Co., 171 F. 540 [aff 188 F. 96, 105 
C.C.A. 888]; Laube v. Seattle Nat. 
Bank, 228 P. 594, 130 Wash. 550. But 
see Interstate Banking & Trust Co. y. 
Brown, 235 F. 32, 148 C.C.A. 526 [cert 
den sub nom. W. A. Gage & Co. v. 
Wilson; 87 S:Cty 15, 1242: U:S) 632,/ 61 


L.Ed. 537] (holding that general cred- 
itors of a firm of cotton factors not 
parties to the arrangement and with- 
out knowledge, which stored cotton 
in a warehouse taking blanket receipts 
and pledging them to secure loans by 
banks, were not bound by estoppel by 
the pledges of the receipts). 

98. Union Trust Co. v. Wilson, 25 
S.Ct. 766,198 U.S. 530, 49 L.Ed. 1154; 
Anheuser-Busch Brewing ‘Assoc. v. 
Daviess County Distilling Co., 49 S. 
W. 541, 20 Ky.L. 1522; Longino v. 
Delta Bank, 24 So. 901, 76 Miss. 395: 
Proctor v. Shotwell, 79 S.W. 728, 105 
Mo.App. 177. 

fa] Illustration.—The  pledgee’s 
rights are not affected by an attach- 
ment of the receipts in the hands of 
the warehousemen to whom they had 
been delivered by the pledgee for veri- 
fication, but he cannot recover posses- 
sion of the receipts from such attach- 
ing creditor. Anheuser-Busch Brew- 
ing Assoc. v. Daviess County Distill- 
ing Co., 49 S.W. 541, 20 Ky.L. 1522. 

99. Western Nat. Bank y. Brooks, 
17 Phila.) Ra.) L4i. 

Claims and liens superior to assign- 
ment generally see Assignments for 
Benefit of Creditors §§ 481-492. 

1. In re Miller Pure Rye Distilling 
Co., 214. FE. 189,.130 CCA. 537. 

[a] Thus, where, after spirits have 
been received in a distillery ware- 
house and marked, the distiller pledg- 
es the same by issuing warehouse 
receipts therefor to the pledgees, 
specifically describing the_ spirits, 
neither he nor his trustee in bank- 
ruptey can afterward successfully 
deny the equitable lien of the pledg- 
ees. Pattison v. Dale, 196 F, 5, 115 
C.C.A. 639 [rev sub nom, In re Rohrer, 
136. 997: 

Liens entitled to preference gener. 
ally see Bankruptcy §§ 287-3811. 

2. Pattison v. Dale, 196 F. 5, 115 
C.C.A. 639 [rev sub nom. In re Rohrer, 
T36 Be 997). 

3. New York Security, etc., Co. y. 
Lipman, 52 N.E. 595, 157 N.Y. 551. 

4. New York Security, etc., Co. v. 
Lipman, supra. 

5. Cleburne Nat. Bank v. Citizens’ 
Nat. Bank, 93 S.W. 209, 41 Tex.Civ. 
App. 5365, 

6 InrecC. A. Taylor Log & Lum- 
ber Co., 41 F.(2d) 249. 

Waiver or loss of pledgee’s lien gen- 
erally see Pledges §§ 68-75. 


7. First Nat. Bank v. McKee, 254 
S.W. 382, 160 Ark. 63. 

8 First Nat. Bank v. McKee, 
supra. See Commercial Germania 
Trust & Savings Bank v. W. M. Hoyt 
Co., 205 Tll.App. 352 (as against third 
persons without notice). 


9. Tenniville Banking Co. v. Con- 
tinental Trust Co., 134 S.E. 778, 162 
Ga. 766 [answers to certified questions 
conformed to 136 S.E. 328, 36 Ga.App. 
149]; Continental Trust Co. v. Bank 
of Harrison, 134 S.E. 775, 162 Ga. 758, 
50 A.L.R. 412. 


[a] Rule applied.—A purchaser of 
a note, suing for a breach of implied 
warranty that cotton symbolized by 
a@ warehouse receipt securing a col- 
lateral note was in the warehouse, is 
entitled to recover where the cotton 
could not have been delivered. Ten- 
niville Banking Co. v. Continental 
Trust Co., 1384 S.E. 778, 162 Ga. 766 
[answers to certified questions con- 
formed to 136 S.E. 323, 36 Ga.App. 
149]; Continental Trust Co. v. Bank 
of Harrison, 134 S.E. 775, 162 Ga. 758, 
50 A.L.R. 412. 


1G. Continental Trust Co. v. Bank 
of Harrison, 136 S.E. 319, 36 Ga.App. 
149 [conforming to answer to certified 
questions 134 S.E. 775, 162 Ga. 758]. 


[a]. Instructions held proper as to: 
(1) Measure of damages for breach 
of implied warranty that cotton de- 
scribed in warehouse receipt was in 
warehouse. Continental Trust Co. v. 
Bank of Harrison, 136 S.E. 319, 36 Ga. 
App. 149 [conforming to answer to 
certified questions 134 S.E. 775, 162 Ga. 
758]. (2) Value of notes exchanged 
for others prima facie valued as full 
amount of face value. Continental 
Trust Co. v. Bank of Harrison, supra. 


11. Bona fide purchaser of ware- 
panes. receipts generally see supra § 
od. 

12. Bush v. Export Storage Co., 136 
I". 918; Continental Trust Co. v. Bank 
of Harrison, 134 S.E. 775, 162 Ga. 758, 
760, 50 A.L.R. 412 [quot Cyc]; Sparta 
Bank v. Butts, 61 S.E. 298, 4 Ga.App. 
308; Hanchett v. Buckley, 27 Ill.App. 
159; Lacy v. Globe Indemnity Co., 126 
S.E. 316, 189 N.C. 24. 


; Considerenoe in general see supra 
9. 1 


13. Continental Trust Co. v. Bank 
of Harrison, 134 S.E. 775, 776, 162 Ga. 
758, 50 A.L.R. 412 [quot Cyc]; Lacy 
v. Globe Indemnity Co., 126 S.E. 316, 
189. N.C. 24. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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he is a bona fide purchaser,!* and his rights and lia- ; other jurisdictions, even in jurisdictions in which 
bilities are therefore governed by the same rules as | warehouse receipts are declared negotiable by stat- 


those of other bona fide purchasers,!® and according- 


ute,?! a pledgee of a warehouse receipt as security 


ly cannot be affected by the methods of dealing be- | for an antecedent debt is not a purchaser for value,?? 
tween the pledgor and the warehouseman, by which | unless there is other valuable consideration for the 
a withdrawal of the pledged property, and the sub- | pledge.?? ’ 

stitution of other property of the same kind, are per- [§ 76] (c) As against Warehouseman.24 In case 
mitted, without the pledgee’s knowledge or consent. of a pledge of a warehouse receipt, the warehouse- 
However, he is not a bona fide purchaser where he An becomes fhe Wwasles of tho pledgee,?® and. is. @s: 
has notice, actual or constructive, of outstanding topped as against a bona fide pledgee from denying 
rights or equities affecting the goods,!7 or of defects his liability on the receipt,2* or fat he had posses- 


in, or invalidity of, the receipt.+§ 


sion of the goods;** and the pledgee is not charged 


For preexisting debt. As in the case of pledges | with notice of any secret equity of the warehouse- 
generally,?® in some jurisdictions a pledgee is also | man against the pledgor.28 The warehouseman may 
a purchaser for value where he takes a warehouse | be held liable to the pledgee as for a conversion by 
receipt as security for a preéxisting debt;*° but in ' wrongfully delivering the pledged goods to the pledg- 


14>, U2S.—Usion Trust Cor v5 Wil- 
Son, 25 S.Ct. 766198 U-S- 530; 49 L. 
Ed. 1154; Southern Pac. Co. v. Bank 
of America, 29 F.(2d) 465 [aff 23 F. 
(2d) 939, and cert den 49 S.Ct. 345, 279 
U.S. 847, 73 L.Ed. 991]; Bush v. Ex- 
port Storage Co., 136 F. 918. 


La.—Rayville State Bank v. People’s 


Compress & Warehouse Co., 3 La.App. 
191. 
N.Y.—Chicago First Nat.. Bank v. 
Dean, 32 N.E. 1108, 137 N.Y. 110. 
N.C.—Lacy v. Globe Indemnity Co., 


126 S.E. 316, 189 N.C. 24. 


Tenn.—Starkey v. Nixon, 270 S.E. 
980, 151 Tenn. 637. 


[a] Illustration.—Where negotia- 
ble warehouse receipts are pledged 
by a broker to a customer to secure 
a return of stock, and the broker’s 


reputation was good, and the receipts 


indorsed in blank, the pledgee without 
actual notice that the receipts were 


not the broker’s was a purchaser with- 


out notice, notwithstanding he might 


have suspected his own stock had 
been stolen. Starkey v. Nixon, 270 S. 
BE. 980, 151 Tenn. 637. 


[b] Irregularities on receipt not 


sufficient to show bad faith.—(1) 
Where a local warehouse manager, in 
violation of statute, retains negotia- 
ble cotton receipts surrendered to him 


by owners, and delivers them to a 


bank as collateral security, the re- 


ceipts being indorsed both by_ the 


owners and manager, and the bank 
paying full value without knowledge 
of the manager’s breach of duty, the 
bank is a holder in due course, and in 
view of C. S. § 3087, the fact that ir- 
regularities were observable on the 
face of the receipts is not sufficient to 
show bad faith on the part of the 
bank. Lacy v. Globe Indemnity Co., 
19 GW-SsH oe SiGy 189 .N.C.° 24.)" (C2) A: 
pledgee is justified in accepting nego- 
tiable cotton receipts delivered to it 
as collateral security by a local ware- 
house manager who retained them in 
violation of statute, although they did 
not specify on their face that they 
were given for cotton belonging to the 
manager, where the cotton did not be- 
long to the manager but to third per- 
sons who indorsed and delivered them 
to him, there being nothing in_ the 
statute prohibiting the manager from 
acquiring indorsed receipts. Lacy v. 
Globe Indemnity Co., supra. 


15. Southern Pac. Co. v. Bank of 
America, 29 F.(2d) 465 [aff 23 F.(2d) 
939, and cert den 49 S.Ct. 345, 279 U.S. 
847, 73 L.Ed. 991]; Continental Trust 
Co. v. Bank of Harrison, 134 S.B. 775, 
162 Ga. 758, 760, 50 A.L.R. 412 [quot 
Cyc]. And see supra §§ 60-68. 

[a] Thus (1) an initial carrier is- 
suing a bill of lading, of which it sub- 
sequently takes an assignment to- 


Tenn. 528; Starkey v. Nixon, 270 S. 
E. 980, 151 Tenn. 637. See National 
Bank of Commerce v. Chatfield, Woods 
& Co., 101 S.W. 765, 118 Tenn. 481, 10 
L.R!A.N.S. 801 (where the. question 
was left open). 

Utah.—Warner v. Tyng Warehouse 
Co., 265 P. 748, 71 Utah 303. 

[a] Thus a bank advancing money 
to a cropper and thereafter receiving 
warehouse receipts for bales of cotton, 
giving credit on the notes for the 
money loaned and to that extent re- 
lieving him of further liability, the 
exact amount to be determined when 
the cotton was to be placed on the 
market, is a bona fide purchaser for 
value as against one to whom -the 
cropper had previously executed a 
bill of sale of which the bank had no 
notice. Farmers’ Warehouse Co. v. 
ee Nat. Bank, 109 S.E. 900, 152 Ga. 

Antecedent debt or obligation as 
consideration generally see Contracts 
§§ 220-236. 

21. See supra §§ 54-56. 

22. Carstairs, McCall & Co. v. 
Chas..-A;’ Kelly Co. 16> Ky:T. - 642 
Wright v. Mississippi Valley Trust 
Co., 129 S.W. 407, 144 Mo.App. 640. 

[a]  Tlustration.—A bank is not a 
bona fide holder of a warehouse re- 
ceipt assigned to it as collateral to 
secure a preéxisting overdraft. 
Wright v. Mississippi Valley Trust 
Co., 129 S.W. 407, 144 Mo.App. 640. 


23. Theis v. Canmann, 59 S.W. 
1098, 22 Ky.L. 1097. 


24. Remedies generally see infra 
§§ 80, 81. s/ 

25. Citizens’ Banking Co. v. Pea- 
cock, 29 S.H. 752, 1038 Gall 171sCon- 
solidated Coal Co. v. Citizens’ Bank, 
122 S.E. 732, 32 Ga.App. 113; Willets 
Vv. Hatch, 30° N:Bi 425155 132 Neyo 4d 
17 L.R.A. 193, 28 Abb.N.Cas. 225. 


Warehouseman as bailee generally 
see supra § 17. 


26. Smith v. Capital Elevator Co., 
58 P. 483, 9 Kan. App. 144. 


[a] Tlustration.—A warehouse- 
man is liable to the pledgee on ware- 
house receipts issued by an agent of 
the warehouseman within the ap- 
parent scope of his authority, al- 
though the receipts were pledged for 
the agent’s own debt. Smith v. Capi- 
oe Blevator Co., 58 P. 4838, 9 Kan. App. 


gether with a draft, after a connect- 
ing carrier’s wrongful delivery, is not 
entitled to replevin the goods as 
against a bona fide pledgee of a ware- 
house receipt issued by the warehouse 
company to which the goods were de- 
livered, where the connecting carrier 
is plaintiff’s agent and the pledgee has 
a superior right of possession. South- 
ern Pac. Co. v. Bank of America, 29 
F'.(2d) 465 [aff 23 F.(2d) 939, and cert 
den 49 S.Ct. 345, 279 U.S. 847, 73 L. 
Ed, 991].. (2), And in such a. case 
the initial carrier cannot question the 
possession of the warehouseman, or 
the good faith of the holders of the 
warehousé receipt, after the connect- 
ing carrier’s wrongful delivery to the 
warehouseman, since the delivery of 
possession was plaintiff’s delivery. 
Southern Pac. Co. v. Bank of America, 
supra. 

16. Bush v. Export Storage Co., 
136 F. 918. 


17. Gerber & Co. v. First Nat. 
Bank, 148 A. 669, 110 Conn. 583. 


fa] Dlustration.—A bank to which 
a bankrupt assigns a warehouse re- 
ceipt is not a bona fide purchaser or 
holder in due course thereof, and has 
no right to retain it, as against the es- 
tate of the bankrupt for the benefit of 
all creditors, where the bank’s presi- 
dent was director of the bankrupt, so 
that the bank was charged with 
knowledge of the bankruptcy proceed- 
ing when it received the warehouse 
receipt as security for a note, in the 
form of a Joan, for which it paid no 
consideration, except credit of the 
proceeds of the note to the bankrupt’s 
overdrawn account. Gerber & Co. v. 
Eiene Nat. Bank, 148 A. 669, 110 Conn. 

83. : 

18. National Bank of Wilkes v. 
Maryland Casualty Co., 146 S.E. 739, 
167 Ga. 737; Carnal v. W. B. Thomp- 
son & Co., 132 So. 149, 133 So. 449, 16 
La.App. 192. 

[a] Pledgee held charged with no- 
tice that a cotton factor was pledging 
warehouse receipts in breach of trust 
to his customers, and therefore the 
pledgee was not an innocent holder. 
Carnal v. W. B. Thompson & Co,, 132 
So. 149, 133 So. 449, 16 La.App. 192. 


19. See Pledges § 66. 

20. U.S.—Standard Bank of Canada 
v. Lowman, 1 F.(2d) 935 (Washing- 
ton). 

Cal.—Davis v. Russell, 52 Cal. 611, 


28 Am.R. 647. 
\ Est 1, _ 
NS ogc Sat as saul i uae one Be v. oeallg ieee: eer tee paper 
irst Nat. k, 9 S.E. y . P A 
LE Oi Sed ale trash seg aver icay Coe 
Kan.—Smith v. Capital Plevator|339. ” AY ih yt : a 
Cow 58 PB.’ 483, 9. Kan. App. eee 28. Augusta Bonded Public Ware- 
Tenn.—James v. Meriwether | house Co. v. Georgia R. Bank; 142 S. 
Graham Oliver Co., 279 S.W. 390, 152'E. 559, 166 Ga. 105. 


- business. 
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or,”® or to a purchaser,*° or for failing or refusing to 
deliver the property to the pledgee,*! or for fraud 
on the pledgee, by reason of his negligence in failing 
to take up the receipt on the pledgor’s previous sale 
But the warehouseman cannot be 
held liable to the pledgee for, any loss or damage 
which was not due to any fault on his part,*®* or to 
a pledgee who does not occupy the position of a bona 
fide purchaser for value and without notice;#* nor 
can he be held liable as a public warehouseman where 
he is not operating as such and the receipts are not 
The mere fact that a 
warehouseman reissues, instead of cancelling, re- 
ceipts on a surrender thereof by the holder does not 


of the goods.?? 


public warehouse receipts.*° 


29. 
First Nat. Bank, 
S.W. 335. 

[a] Pledgee is not estopped to sue 
the warehouseman for delivery of the 
goods to the bailor, although the 
pledgee received money from, the 
bailor, not knowing it was the pro- 
‘ceeds from the goods. Stephenville 
Compress Co. v. First Nat. Bank, 
(Tex.Civ.App.) 148 S.W.. 335. 


[b] Proof.—An assignee of ware- 
house receipts to secure loans to the 
bailor, in suing the warehouseman for 
conversion by delivering the goods to 
the bailor, is not bound: to show the 
exact amount of the loans, where they 
exceed the amount of the judgment 
asked for. Stephenville Compress Co. 
v. First Nat. Bank, (Tex.Civ.App.) 148 
S.W.. 335. 

30. Bush v. Export Storage Co., 136 
F. 918; Herrick v. Barnes, 81 N.W. 
526, 78 Minn. 475. 


31. Citizens’ Banking Co. yv. Pea- 
cock, 29 S.E. 752, 103 Ga. 171; Con- 
solidated Coal Co. v. Citizens’ Bank, 
AQ SHIT S2, o2-Ga.App.. Liisi Sparta, 
Bank v. Butts, 61 S.E, 298, 4 Ga.App. 
308; Citizens’ Nat. Bank v. Great 
Western Elevator Co., 82 N.W. 186, 13 
SD asl Canadian, “Pacs 2s, (Cones 
Canadian Bank of Commerce, 44 N.B. 
130. 

{a] Direction of verdict.—Where, 
in an action by a bank holding cotton 
warehouse receipts in pledge against 
a warehouse company, it appeared 
that the cotton had already been sold 
bv the pledgor and delivered by the 
warehouse company to the purchaser, 
and that the receipts had also been 
surrendered, direction of verdict 
against the warehouse company was 
error, in view of the rule of caveat 
emptor. Consolidated Coal Co. v. 
Citizens’ Bank, 122 S.E. 732, 32 Ga. 
App. 113. ; 

32. Consolidated Coal Co. v. Citi- 
zens’ Bank, supra. 


23. Continental Trust Co. v. West- 
ern Maryland Ry. Co., 134 A. 140, 151 
Md. 208; First Nat. Bank v. Eldridge, 
109 P. 62, 26 Okl. 538. 


[a] Tllustration.—The growers of 
cotton stored it in bales in the ware- 
house of B at M, who issued ware- 
house receipts therefor, and delivered 
them to the growers. Afterward the 
growers sold the cotton to S, deliver- 
ing the warehouse receipts to it, fora 
legitimate purpose in due course of 
S presented the receipts to 
the warehousemen, and received the 
cotton, the warehousemen returning 
the receipts to S to verify the weights 
at B. After receiving the cotton from 
the warehousemen at M, S sold it toa 
person, turning the warehouse re- 
ceipts over to him to verify weights at 
B, and such person put up such re- 
ceipts. aS collateral to protect his 


Stephenville Compress Co. v. 
(Tex.Civ.App.) 148 
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the pledgor.*® 


perior Title. 


pledged without 


overdraft at a bank at B. The bank 
could not recover the cotton, or the 
value thereof from the warehousemen; 
as any damage it suffered was from 
the act of S in turning the receipts 
over to the person who gave them to 
the bank. First Nat. Bank v. Eldridge, 
109 Pir62, 26 ‘Okl. 538. 

34. Carter v. Farmers’ Nat. Bank 
NEE (Tex.Civ.App.) 224 S.W. 


[a] Rule applied.—A public vweeigh- 
er, who delivered cotton to an owner 
without taking up cotton tickets, was 
not liable to a bank to which the 
former owner had transferred the 
tickets as collateral without indorse- 
ments subsequent to the sale of the 
eotton, since the tickets, not having 
been indorsed, were not negotiable in- 
struments in the hands of the bank, 
and since the bank ag a mere assignee, 
acquired no rights not held by as- 
signor at time of assignment. Carter 
v. Farmers’ Nat. Bank of Seymour, 
(Tex.Civ.App.) 224 S.W. 265. 


As bona fide purchaser generally 
see supra § 75. 


35. Security Nat. Bank of Dallas v. 
Farmers’ Educational & Co-op. Ware- 


house Co., (Tex.Civ.App.) 185 S.W. 
649. 
[a] Thus, a pledgee of cotton 


warehouse receipts, not knowing of a 
prior mortgage, cannot hold the ware- 
houseman liable, although the _ re- 
ceipts are not indorsed “nonnegoti- 
ble” or “not a public warehouse re- 
ceipt,’ where the warehouseman is 
not operating under the statute as a 
public warehouseman, and the re- 
ceipts are not public warehouse re- 
ceipts. Security Nat. Bank of Dal- 


‘las v. Farmers’ Educational & Co-op. 


Warehouse Co., (Tex.Civ.App.) 185 


S.W. 649. 

36. Continental Trust Company v. 
Western Maryland Ry. Co., 134 A. 140, 
151 Md. 208. 

37. See supra § 74. 

3s. Ala.—Selma Commercial Bank 
v. Hurt, 12 So. 568, 99 Ala. 130, 42 
EAT Salk ys arose) do wulAER Ay OL s ‘ 

Ga.—Consolidated Coal Co. v. Citi- 
ane, Bank, 122) S.By 7382, 32 GatApp. 

3. 

La.—State Nat. Bank v. Bryant, 22 
So. 89, 49 La.Ann. 467. 

Mass.—Commercial Nat. Bank v. 
Bemis, 58 N.E. 476, 177 Mass. 95. 


Or.—Milliorn v. Clow, 70 P. 398, 42 
Or, 169: 


Pa.—Peoples’ Bank v. Gayley, 92 
Pa, 518; 
Tenn.—Gazzola v. Lacy Bros. & 


Kimball, 299 S.W. 1039, 156 Tenn. 229, 


Wash.—Yarwood v. Happy, 51 P. 
461, 18 Wash. 246. 
Wis.—Jacob EH. Decker & Sons v. 


a & 


[S§ 76-77 


render him lable as for a conversion to a subsequent 
pledgee who surrenders them under an agreement for 
substituted security and suffers a loss by failure of 


[§ 77] (d) As against Real Owner or Other Su- 
Since the pledgee acquires only such 
title as his pledgor had,** he acquires no title as 
against the true owner of the goods which have been 


the latter’s authority or consent,*® 


even though the receipt is negotiable,*® or as against — 
other parties having title to the property superior 
to that of the pledgor,4® and by taking possession 
of the goods the pledgee may be held lable for con- 


Milwaukee Cold Storage Co., 180 N.W. 
256, 173 Wis. 87, 14 A.L.R. 416. 


[a] Tllustrations.—(1) Where an 
owner of cotton forwards it to fac- 
tors with no authority for sale, and 
the factors thereafter secure nego- 
tiable warehouse receipts and pledge 
them for security of their own indebt- 
edness, pledging such receipts does 
not affect the owner’s rights or title 
to the merchandise. Gazzola v. Lacy 
Bros, & Kimball, 299 S.W. 1039, 156 
Tenn. 229. (2) Under a statute de- 
claring that such receipts are “nego- 
tiable and may be transferred by in- 
dorsement . . . and such indorse- 
ment shall be deemed a valid transfer 
of the commodity represented by such 
receipt,’ the pledgee acquires no title 
as against the real owner whose 
goods have been pledged without au- 
thority. Yarwood v. Happy, 51 P. 
461, 18 Wash. 246. (3) Where goods 
in storage are pledged without the 
knowledge of the bailee, who subse- 
quently, on the direction of the 
pledgor, delivers them to a bona fide 
purchaser, the pledgee cannot main- 
tain replevin against the  bailee. 
Peoples’ Bank y. Gayley, 92 Pa. 518. 
ca Real owner as affected by pledge 

wih 

Agent see Agency § 297. 
Broker see Brokers § 147. 
Factor see Factors §§ 18, 19. 

89. Jacob E. Decker & Sons v. Mil- 
waukee Cold Storage Co., 180 N.W. 
256, 173 Wis. 87, 14 A.L.R. 416. And 
see cases supra note 88. 

[a] Effect of statute—A statute 
declaring a warehouse receipt, when 
not marked ‘“nonnegotiable,” to be 
negotiable like an inland bill of ex- 
change, according to the law mer- 


‘chant, can aid only a third person in- 


to whose hands the receipt comes, 
and cannot aid a warehouseman to 
whom the receipt is pledged by the 
person to whom it was issued, a fac- 
tor who had stored his principal’s 
goods. Jacob E. Decker & Sons v. 
Milwaukee Cold Storage Co., 180 N. 
W. 256, 173 Wis. 87, 14 A.L.R. 416. 


Negotiability of receipts generally 
see supra § 51. 


40. American Pig Iron Storage 
Warrant Co. v. German, 28 So. 603, 
126. Ata. 194, “85) AmsS3Re 21. 


[a] Prior pledgee.—As between a 
prior pledgee of a warehouse receipt 
and a subsequent pledgee to whom 
the pledgor has pledged the goods 
after wrongfully removing them from 
the first pledgee, the prior pledgee 
prevails whether the second pledgee 
had notice of his rights or not. Amer- 
ican Pig Iron Storage Warrant Co. v. 
German, 28 So. 603, 126 Ala. 194, 85 
Am.S.R. 21. 

Priority between pledgees generally 
see infra § 79. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 77-79] 


version to such owner or superior title.4! The 
pledgee’s title or rights, however, are superior where 
the real owner or other party has estopped himself 
to set up his title, as by having equipped the pledgor 
with the indicia of ownership*? or other holding out 
of the pledgor as the owner of the property;** and 
this right of the pledgee by estoppel is not affected 
by his permitting the pledgor to withdraw the pledg- 
ed receipts under an agreement to hold them for the 
pledgee’s account,** unless such withdrawal results 
in a subsequent negotiation of the receipts to a pur- 
chaser in good faith for value.4® It has been held 
that, where the receipt issued to the owner is by 
him made to run in‘favor of the bearer, or is indors- 
ed to bearer, one who obtains possession without 
the owner’s consent may pass a good title to a 
pledgee.*® So, also, a pledgee does not acquire title 
as against the real owner where the receipt pledged 
has been issued by one who did not have possession 
of the goods;#7 but the pledge may be validated as 
between the parties and persons subsequently acquir- 
ing an interest in the goods by a subsequent transfer 
of the goods to the warehouseman and the issue of 
new receipts by him.#8§ 


41. People’s Sav. Bank & Trust Co. 
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then owned the apples. 
J. & H. Goodwin, 7 P.(2d) 8, 166 Wash. 
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Repledge. One to whom a receipt has been re- 
pledged by a pledgee must surrender it to the real 
owner on the payment by him of the amount of his 
debt to his pledgee.*® 


[§ 78] (e) As against Purchaser of Goods from 
Pledgor. <A sale of the pledged property made by 
the pledgor of the receipt with the consent.of the 
pledgee®® operates to transfer title to the purchas- 
er;°! but a sale or encumbrance made by the pledgor 
without the consent of the pledgee is subject to the 
pledgee’s rights,°? and this is also true as against a 
prior purchaser to whom there has not been a suffi- 
cient delivery to pass title,°* or the bill of sale to 
whom had not been properly executed.°* 


[§ 79] (f) Priority between Successive Pledgees.*® 
A prior pledgee of warehouse receipts has a superior 
right and title as against a subsequent pledgee of the 
same receipts,°® and, under the rule of caveat emp- 
tor,°* a prior pledgee can recover in trover against 
a subsequent pledgee, at least to the extent of his 
debt, although the subsequent pledgee is in the po- 
sition of a bona fide purchaser of the property.®® 
Where two receipts have been issued for the same 


Jacksonville Commercial Bank _ v. 
Flowers, 42 S.E. 474, 116 Ga. 219; 


Roberts v. 


v. Huttig Mfg. Co., (Ala.App.) 55 So. 
929; Traders’ Nat. Bank v. Huttig 


_ Mfg. Co., 55 So. 928, 1 Ala.App. 452. 


[a] Excuse.—Where one places 
goods of another in a warehouse, 
takes the warehouse receipt in his 


own name, then pledges the receipt to 
a third person as security for his own 
note, the conversion by the pledgee, 
consummated by such unauthorized 
hypothecation to it, is not excused or 
obliterated by him, on payment of the 
note, in turning over the receipts, at 
the request of the maker of the note, 
to persons strangers to the true own- 
er of the goods. Traders’ Nat. Bank 
v. Huttig Mfg. Co., 55 So. 928, 1 Ala. 
App. 452. 


Remedy of pledgee for conversion 
of pledged property see infra § 80. 

42. U.S.—Commercial Nat. Bank 
of New Orleans v. Canal-Louisiana 
Bank & Trust Co., 36 S.Ct. 194, 239 U. 
S. 520, 60 L.Ed. 417, Ann.Cas.1917E 
25 [rev 211 F. 337, 128 C.C.A. 16 (aff 
205 F. 568)]. 


Ala.—Bowen v. Bearden, 
622, 218 Ala. 67. 


Ga.—Coleman v. Savannah Bank & 
Trust Co., 106 S.E. 301, 26 Ga.App. 400. 


Md.—Farmers’ Packing Co. v. 
Brown, 39 A. 625, 87 Md. 1. 


Wash.—Roberts v. J. & H. Good- 
win, 7 P.(2d) 8, 166 Wash. 382. 


[a] Wlustrations.—(1) Where a 
factor to whom plaintiff shipped tur- 
pentine with instructions to place it 
in tanks did so and received negotia- 
ble receipts which it pledged to a 
bank, who did not know that they 
were the property of anyone other 
than the factor, the bank was not 
liable to plaintiff. Coleman v. Savan- 
nah Bank & Trust Co., 106 S.E. 301, 
26 Ga.App. 400. (2) Growers, con- 
senting to the issuance of negotiable 
warehouse receipts to a broker for 
apples, empower the latter to pledge 
them by a transfer of the receipts to 
secure an indebtedness to an innno- 
cent transferee. Roberts v. J. & H. 
Goodwin, 7 P.(2d) 8, 166 Wash. 382. 

[b] Notice of ownership.—A de- 
scription of apples in warehouse re- 
ceipts issued to a broker as the named 
growers’ lots is not notice to the bro- 


1170. 


382. 

[c] Sale of goods by pledgee (1) 
of receipts, with the consent of his 
pledgor, who holds the indicia of own- 
ership, is effective as a sale by the 
pledgor, as respects the true owner’s 
rights, even though no notice there- 
of is given to such owners. Roberts 
v. J. & H. Goodwin, 7 P.(2d) 8, 166 
Wash. 382. (2) . And if he makes 
such sale at the highest price obtain- 
able with the consent of the pledgor, 
he is not guilty of bad faith author- 
izing recovery of damages by the 
owners for conversion. Roberts v. 
J. & H. Goodwin, supra. 


43. Akron Cereal Co. v. San Fran- 
cisco First Nat. Bank, 84 P. 778, 3 
Cal.App. 198; Commercial Nat. Bank 
v. Bemis, 58 N.E. 476, 177 Mass. 95. 


[a] Mere possession of nonnego- 
tiable receipt issued “on account of” 
the possessor as security is not suf- 
ficient to infer ownership in him of 
the goods represented by the receipt, 
so as to authorize him to pledge it as 
against the true owner. Commercial 
Nat. Bank v. Bemis, 58 N.E. 476, 177 
Mass. 95. 


(b] Burden of proof.—Under a 
statute giving a bona fide pledgee a 
superior right to the owner of prop- 
erty “who has allowed another to as- 
sume the apparent ownership of prop- 
erty for the purpose of making any 
transfer of it,” the burden of proof 
is on the pledgee to show that the 
apparent ownership of the goods by 
the pledgor was authorized or con- 
tributed to by the conduct of the own- 
er. Akron Cereal Co. v. San Fran- 
cisco First Nat. Bank, 84 P. 778, 3 
Cal.App. 198. 


44. Commercial Nat. Bank of New 
Orleans y. Canal-Louisiana Bank & 
Trust Co, 36 S.Ct. 194) 239 US: 520, 
60 L.Ed. 417, Ann.Cas.1917E 25 [rev 
201 B3887, 128 C.C.A. 16 (aft 205 8. 
568) ]. 

45. Commercial Nat. Bank of New 
Orleans vy. Canal-Louisiana Bank & 
Trust Co., supra. 

46. Bowen v. 
622, 218 Ala. 67. 


47. In re Rodgers, 125 F. 169, 60 
C.C.A. 567 [rev on other grounds 198 


Bearden, 117 So. 


ker’s transferee that such growers !'U.S. 280, 49 L.Ed. 1051, 25 S.Ct. 693]; 


Cochran & Fulton v. Ripy, Hardie & 
Co;,| 13> Bush™ (ky) 495: 


48. Cochran & Fulton v. Ripy, 
Hardie & Co., supra. 


49. Louisville First Nat. Bank v. 
Boyce, 89 Am.R. 198, 78 Ky. 42; Yar- 
oo v. Happy, 51 P. 461, 18 Wash. 


50. Herrick v. Barnes, 81 N.W. 526, 
78 Minn. 475 (defining what consti- 
tutes consent). 


51. Cleveland Nat. Bank vy. Bryant, 
(Tenn.Ch.A.) 54 S.W. 73. 


52. Sparta Bank v. Butts, 61 S.E. 
298, 4 Ga.App. 308; Herrick v. Barnes, 
81 N.W. 526, 78 Minn. 475; Urban v. 
Guthrie, 51 N.Y. 664. But see Augus- 
ta Nat. Exch. Bank y. Graniteville 
Mfg. Co., 3 S.E. 411, 79 Ga. 22 (hold- 
ing that the delivery of the ware- 
house receipts for property pledged is 
not such delivery of the property as 
is required by: Code § 21388 to consti- 
tute the bailment valid as against a 
bona fide purchaser for value, without 
notice, and enable the pledgee to 
maintain an action of trover against 
the purchaser from the pledgor, a 
factor or warehouseman). 


53. Gowans vy. Consolidated Bank, 
43 U.C.Q.B. (Ont.) 318. 


[a] Thus, where goods have been 
sold by a manufacturer and have been 
invoiced to, and paid for by, the pur- 
chasers, but have been stored with a 
warehouseman and warehouse re- 
ceipts issued in the name of the man- 
ufacturer, the pledgee of the receipts 
for advances to the manufacturer 
prevails over the original purchaser, 
as there had not been a sufficient de- 
livery of the goods to pass title to the 
original purchasers. Gowans y. Con- 
So gateg Bank, 43 U.C.Q.B. (Ont.) 


54. Farmers’ Warehouse Co. v. 
First Nat. Bank, 109 S.E. 900, 152 
Ga. 262. 


55. Generally see Pledges § 62. - 


56. Farmers’ & Merchants’ Bank 
ep tae one 117 S.E. 287, 30 Ga.App. 


57. See Sales § 650. 


58. Farmers’ & Merchants’ Bank 
v. Hamilton, supra. 


[a] In trover by a pledgee, where 
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property, the pledgee of the receipt first issued pre- 
vails over the pledgee of the junior receipt;°® but if 
the receipts first issued are once taken up, they cease 
to be outstanding receipts, and a pledgee to whom 
they are subsequently issued takes subject to the 
rights of the holder of the original junior receipts.®° 
The hen of receipts, which are issued i in place of oth- 
ers previously issued on the same goods and pledged, 
is effective from the date of the original receipts and 
takes precedence over duplicate receipts subsequent- 
ly issued for the same goods and pledged to others.®+ 


Redemption.*? A pledgee of warehouse receipts 
may redeem them‘from a subsequent pledge, made 
by him,°* unless he has surrendered the receipts to 
the original pledgor.®# 


[§ 80]. (4) Remedies of Pledgee**—(a) In Gen- 
eral. The pledgee of a warehouse receipt has suffi- 
cient property in the goods represented by it to 
maintain an action of trover against either the pledg- 
or, the warehouseman,°° or a third person®’ for con- 
version of the goods, and, as against a stranger to 
the title, may recover the full value of the goods;°* 
but as against one not a stranger, such as a subse- 
quent pledgee, he may recover only the actual 
amount of the indebtedness.°® If the goods have 
been wrongfully sold, the pledgee may waive the 
tort and sue in assumpsit for the price received.*° 
So, also, the original pledgee is entitled to sue in 
equity to have his right to the property determined, 
and to enforce the pledge, where the goods have been 
wrongfully taken out of his possession by the pledg- 
or and have been pledged to a second pledgee.*+_ The 


there is evidence that defendant is a] ing superior. 
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First Nat. Bank v. Mc- 


[§§ 79-83 


pledgee may maintain a bill for discovery, account- 
ing, and other relief against the warehouseman,*? 
but such bill cannot be maintained where its alle- 
gations fail to show a claim of equitable right, and 
an action at law for damages is available.“ 


[§ 81] (b) Enforcement of Pledge.74 On the 
failure of the pledgor to pay the debt the receipt 
has been pledged to secure, the pledgee becomes en- 
titled to sell the property represented by the re- 
ceipt,’> but must first give notice to the pledgor as 
required by statute.7® The pledgee is not required 
to account for the proceeds of sale where the sale 
is not unfairly made, and there is no surplus over 
the indebtedness.** 


[§ 82] (5) Duty and Liability of Pledgee.78 As 
in the case of pledges generally,’® a pledgee of a 
warehouse receipt is under a duty to exercise ordi- 
nary care in the protection and preservation of the 
property,®°° but in the absence of a special agree- 
ment he is not required to keep it insured against 
fire.6! But the pledgee of a warehouse receipt is not 
liable to the pledgor for the destruction of the pledg- 
ed property without his fault.®? 

Transfer of pledge. In the absence of an agree- 
ment to the contrary, a sale of the note, which the 
pledge is given to secure, carries with it a transfer 
of pledged warehouse receipts;** but the pledgee, 
by transferring the warehouse receipt with the pledg- 
or’s consent, does not warrant the genuineness of 
such receipt or the quantity or quality of the goods 
therein deseribed.** 


[§ 83] H. Loss of, or Damage to, Goods**5—1., 


131 So. 634, 222 Ala. 


subsequent pledvee, the court should 
charge as to limiting the recovery to 
the. amount of plaintiff's debt, if de- 
fendant is in privity with the owner. 
Farmers’ & Merchants’ Bank v. Ham- 
ilton, 117 S.E. 287, 30 Ga.App. 194. 


59. Merchants’ Nat. Bank of Bal- 
timore v. Roxbury Distilling Co., 196 
F. 76: Block v. Oliver, 43 S.W. 238, 
102 Ky. 269, 19 Ky.L. 1278. 


60. Block v. Oliver, supra (holding 
that the rights of the pledgee of the 
original receipts as against the pled- 
gee of junior receipts are not affected 
by a subsequent pledge of the original 
receipts to such original pledgee for 
a new indebtedness). 


61. Merchants’ Nat. Bank of Bal- 
timore v. Roxbury Distilling Co., 196 
Baevor 


62. Redemption of pledge general- 
ly see Pledges §§ 190-206. 


63. First Nat. Bank v. McKee, 254 
S.W. 382, 160 Ark. 63. 


64. First Nat. Bank v. McKee, su- 
pra. 


fa] Thus a bank, accepting a draft 
on it in favor of another bank, to 
which warehouse receipts, pledged to 
the drawee bank by the drawer as se- 
curity for his debt to it, were pledg- 
ed by it as security for a loan to the 
drawer, made itself primarily liable 
to payee; but, having parted with 
possession of its pledge by surren- 
dering the receipts to the drawer, it 
could not redeem its pledge thereof, 
so as to deprive the payee bank of 
the right to hold the security for oth- 
er debts of the drawer, the rights and 
equity of the subsequent pledgee be- 


Kee, 254 S.W. 382, 160 Ark. 63. 


65. For breach of warranty see 
supra § 74. 

66. See supra § 76. 

67. Farmers’, etc., Bank v. Bennett 


& Co., 48 S.B. 398, 120 Ga. 1012; Ca- 
nadian Pac. R. Co. v. Canadian Bank 
of Commerce, 44 N.B. 130. 

68. Farmers’ & Merchants’ Bank 
Se erty 117 S.E. 287, 30 Ga.App. 


69. Farmers’ & Merchants’ Bank 
v. Hamilton, supra. 
Priority between successive 


pledgees generally see supra § 79. 


70. Farmers’, etc., Bank v. Bennett 
& Co., 48 S.E. 398, 120 Ga. 1012. 


71. American Pig Iron Storage 
Warrant Co. v. German, 28 So. 603, 126 
Ala. 194, 85 Am.S.R. 21, 


72. Cleveland Storage Co. v. 
CRuay ien Trust Co., 131 So. 634, 222 
a. ‘ 


[a] Bill held insufficient by 
pledgee of warehouse receipts to ob- 
tain discovery of facts regarding is- 
suance of receipts and disposition of 
lumber covered by receipts, as one to 
foreclose pledge. Cleveland Storage 
Co. v. Guardian Trust Co., 131 So. 634, 
222 Ala. 210. 


[b] Pleading held sufficient in bill 
for discovery, accounting, and other 
relief by pledgee of warehouse re- 
ceipts against warehouseman, regard- 
ing lumber covered by receipts on de- 
posit taken with legal presumptions, 
to show complainant’s legal title to 
such lumber, regardless of grade or 
size. Cleveland Storage Co. v. Guard- 


ian Trust Co., 
210. 


4 


Discovery generally see Discovery 
18 C.J. p 1054. 


73. Cleveland Storage Co. 


v. 
Guardian Trust Co., 181 So, 634, 222 
Ala. 210. 


neat Generally see Pledges §§ 207— 
75. Halliday v. Stewart County 
Bank, 37 S.B. 721, 112 Ga. 461. 


Sale of pledged property generally 
see Pledges §§ 241-275. 

76. Halliday v. Stewart County 
Bank, 37 S.E. 721, 112 Ga. 461 

Notice of sale generally see Piedees 
§§ 250-256. 


77. Laube v. Seattle Nat. Bank, 228 
P. 594, 130 Wash. 550. 


; re Liability for storage see infra 
79. See Pledges § 93. 


80. Norris v. Manget-Brannon 
Co., 90 S.E. 79, 18 Ga.App. 639; Wil- 
lets v. Hatch, 30 N.B. 251, 132 N.Y. 41, 
28 Abb.N.Cas. 225, 17 Ts. ReAg 193. 


81. Norris v. Manget-Brannon Co., 
90 S.E. 79, 18 Ga.App. 639. 

Duty of warehouseman to insure 
goods see infra §§ 111-113. 


82. Cornell Mfg. Co. v. Louisville 
saree etc., Co., 44 S.W. 637, 20 Ky.L. 


ie Gresham v. Graves, 3 La.App. 
84. Walter & Walzer v. Hibernia 


Bank & Trust Co., 4 La.App. 148. 
85. Damages see infra §§ 275-281. 
Damage to, or destruction of, goods 


*By DOUGLAS ROBINSON GRAY (§§ 83-238). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


r 


83] 


Duty and Responsibility of Warchouseman General- 
ly—a. In General. In the absence of contract pro- 
visions changing the general rule,8* at common law 
and under statutes declaratory thereof’? a ware- 
houseman is not liable as an insurer of the goods,88 
but ordinarily is liable as a bailee for hire;*® ac- 
cordingly, a warehouseman will not be held responsi- 
ble for logs of, or injury to, the goods oceurring with- 
out negligence on his part,®® but he will be liable 


as affecting warehouseman’s right to 
compensation see infra § 191. 


Questions of law and fact see in- 
fra “$269. 


86. Contracts: 
Ene liability see infra §§ 93, 


Limiting liability see infra §§ 95-101. 


87. See cases infra this note; and 
infra following text and notes. 

[a] It is expressly provided by 
Uniform Warehouse Receipts Act 
COI Mas 301915468288 6§, 20) that) a, 
warehouseman Shall be liable for any 
loss of, or injury to, the goods caused 
by his failure to exercise Such care 
with regard to them as a reasonably 
careful owner of similar goods would 
exercise, but shall not be liable, in 
the absence of agreement to the con- 
trary, for loss of or injury to, such 
goods which could not have been 
avoided by the exercise of such care. 
Hugo Ice & Light Co. v. Richardson, 
209 P. 429, 87 Okl. 89. 

[b] Im Louisiana ‘the statutory 
as well as the common law rule is 
that in the absence of special con- 
tract a warehouseman is not an in- 
surer of the safety of goods stored 
with him but is required to exercise 
only a reasonable degree of pru- 
dence.” Gold v. Caddo Transfer & 
Warehouse Co., Inc., 7 La.App. 342. 


88. Ark.—Little Rock, etc., R. Co. 
v. Hunter, 42 Ark. 200. 
Ill.— Myers v. Walker, 31 Ill. 353. 
Kan.—Locke v. Wiley, 105 P. 11, 
81. Kan. 143, 24 L.R.A.N.S: 1117, 19 
Ann.Cas, 241. 


Ky.—Henderson Min. & Mfg. Co. 
vy. Cimini, 213 S.W. 923, 185 Ky. 85; 
Carley v. Offutt & Blackburn, 124 §. 
W. 280, 136 Ky. 212, 136 Am.S.R. 207, 
26 L.R.A.N.S. 1114; Lewis v. Louis- 
ville, etc., R. Co., 122 S.w. 184, 135 
Ky. 361, 25 L.R.A.N.S. 938, 21 “Ann, 
Cas. 5275 Fowler, Lee & Co. v. Gano, 
6 Ky.Op. 319. 

La.—Gold v. 
Warehouse Co., 
LeithCyey? 

Miss.—Cowles v. Pointer, 26 Miss. 
2538. 

Mo.—Holtzclaw v. Duff, 27 Mo. 392; 
Ducker v. Barnett & Sheofe, 5 Mo. 
97: 

N.Y.—Carr v. West Side Warehouse 
Co., 169 N.Y.S. 564. 

N.C:——Charlotte .. Trouser. Co. vy. 
Seaboard Air Line R. Co., 51 S.E, 973, 
139 N.C. 382: 

Or.—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
105 Or. 67. 

Pa.—McCarty v. New York, etc., R. 
Co., 30 Pa. 247. 

vVt.—Blin v. Mayo & Follett, 10 Vt. 
56, 338 Am.D. 175. 

Alta.—Great West Supply Co. v. 
Grand Trunk P. R. Co., 20 Dom.L.R. 
774, 776, 30 West.L.R. 322, 7 West. 
Wkly. 780. 

Suse, vy. Adamson, 3 Dom.L.R. 
13 

2, Ala.—Bethea-Starr Packing & 
Shipping Co. v. Mayben, 68 So, 814, 


Caddo Transfer & 
7 LaApp. 342, 343 
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not negligent.®? 


192 Ala. 542; Seals v. Edmondson, 71 


Ala. 509. 4 
Ill.— Kidd & Co. v. North American 
Provision Co., 249 IlhApp. 28. 


Md.—Security Storage & Trust Co. 
v. Denys, 86 A. 613, 119 Md. 330. 


Mo.—Berger v. St. Louis Storage 
& Commission Co., 116 S.W. 444, 136 
Mo.App. 36. 


Okl.—Pauls Valley Compress & 
Storage Co. v. Harris, 162 P. 216, 62 
Okl. 103; Inland Compress Co. v. 
Simmons, 159 P. 262, 59 Okl. 287. 


Or.—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 
462, 105 Or. 67. 


Tex.—Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Bargainer, 
(Commn.'App.) 45 S.W.(2d) 563; Ex- 
porters’ & Traders’ Compress & 
Warehouse Co. v. Wills, (Civ.App.) 
204 S.W. 1056; Jackson v. Greenville 
Cones Co., (Civ.App.) 202 S.W. 

4, 


Alta.—Great West Supply Co. v. 
Grand Trunk P. R. Co., 20 Dom.L.R. 
nae 30 West.L.R. 322, 7 West.Wkly. 
780. 


“Warehousemen are of the 
of bailees known as paid 
agents, exercising private employ- 
ments.) . “oa Their duty,is- to, bring. 
to the business in which they are em- 
ployed reasonable skill and diligence, 
and they are answerable only for 
ordinary negligence.” Seals v. Ed- 
mondson, 71 Ala. 509, 511 [quot 
Bethea-Starr Packing & Shipping Co. 
Me a 68 So. 814, 815, 192 Ala, 

[b] Not gratuitous pbailee.—A 
warehouse including the price of 
storage in the price of seed sold by 
it was not a gratuitous bailee exempt 
from liability for damage to the seed. 
Kidd & Co. v. North American Pro- 
vision Co., 249 Ill.App. 28. 


[c] Cotton compress and ware- 
house company, which charged for 
compressing cotton, and stored it as 
a mere incident to the compression, 
was a “bailee for hire” of the cotton 
while in storage, and not a mere 
gratuitous bailee, and accordingly 
was responsible for failure to exer- 
cise ‘ordinary care. Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Wills, (Tex.Civ.App.) 204 S.wWw. 
1056. See to same effect Pauls Val- 
ley Compress & Storage Co. v. Har- 
ris, 162 P. 216, 62 Okl. 103; Inland 
Compress Co. v. Simmons, 159 P. 262, 


[a] 
class 


59 Okl. 287; Jackson v. Greenville 
OO OE Co., (Tex.Civ.App.) 202 S. 
W. 324. 


Regarded as gratuitous bailee see 
infra text and note 96. 


90. Ala.—Bethea-Starr Packing & 
Shipping Co. v. Mayben, 68 So. 814, 
192 Ala. 542. 

Ky.—Carley v. Offutt, 124 S.W. 280, 
136 Ky. 212, 136 Am.S.R. 207, 26 L.R. 
A.N.S. 1114. 

La.—S. A. Trufant Commission Co. 
Vie VAUZOO; SCLC n Fn OO. SO) SOn COA, LLL 
La. 633; Gold v. Caddo Transfer & 
Warehouse Co., 7 La.App. 342. 

Me.—Briggs Hardware Oa; Vv. 
Aroostook Valley R. Co.,'104 A. 8, 
117 Me. 321, 324. 


for loss or injury resulting from his negligence, 
and, where goods are delivered to him in good con- 
dition, and redelivered by him in bad condition, or 
with some missing, in the absence of any explana- 
tion, the warehouseman is liable for the loss or in- 
jury,°? and, where a warehouseman fails to rede- 
liver goods on demand, he will be liable for their 
loss in the absence of affirmative proof that he was 


[67 C.J.] 495 


e,91 


Mass.—Murray v. International 
Steamship Co., 48 N.H. 1093, 170 Mass. | 
166, 64 Am.S.R. 290; Lichtenhein v. 
Boston, ete, KR... Ces 11) Gosh. ci0: 


Minn.—Townsend vy. Rich, 60 N.W. 
545, 58 Minn. 559. 


Mo.—American Brewing Co. v. Tal- 
ae pect 679, 141 Mo. 674, 64 Am. 


N.Y.—Buffalo Grain Co. v. Sower- 
by, 88 N.E. 569, 195 N.Y. 355; Kaiser 
v. Latimer, 57 N.Y.S. 833, 40 App.Div. 
149; Kaiser v. Latimer, 41 N.Y.S. 94, 
9 N.Y.App.Div. 36. 


Wash.—Patterson v. Wenatchee 
Canning Co., 101 P. 721, 53 Wash. 155. 


Ont.—Carlisle v. Grand Trunk R. 
Co., 25 Ont.L. 372, 3 Ont.W.N. 510, 20 
Ont.W.R. 860. 


See Reeder v. Wells Fargo & Co., 
113 P. 342, 14 Cal.App. 790 (stating 
the rule, but holding defendant lia- 
ble as a carrier and not as a ware- 
houseman under the facts). 


91. Cal.—Runkle v. Southern Pac. 
Milling Co., 195 P. 398, 184 Cal. 714, 
16 A.L.R. 2°75. 


Md.—Security Storage & Trust Co. 
v. Denys, 86 A. 613, 616, 119 Md. 330. 


Mo.—State, to Use of Hubbard & 
Moffitt Commission Co. v. Cochrane, 
175 S.W. 599, 264 Mo. 581. 


N.J.—Miller v. John Repp Ice & 
Cold Storage Co., 148 A. 641, 106 N. 
J.Law 214; Dantes v. McGann, 118 A. 
709, 98 N.J.Law 55. 


Or.—Hansen-Rynning vy. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
105) Ors 6% 


$2. Ledner v. Caddo Transfer & 
Warehouse Co., 124 So. 712, 14 La. 
App. 366; Security Storage & Trust 
Co. v. Denys, 86 A. 613, 119 Md. 330; 
Neville v. Woolverton, 142 N.Y.S. 292. 


[a] Receipt reciting good condi- 
tion.—Where a transfer company, 
transporting goods consigned to the- 
owner in care of a warehouseman, 
was given a receipt for the goods in 
good condition by the warehouseman, 
and they were found damaged on the 
sidewalk in front of the warehouse, 
the warehouseman is liable for the 


damage. Neville v. Woolverton, 142 
N.Y.S. 2. 
[b] Unexplained failure to rede- 


liver.—A warehouse company receiv- 
ing nineteen packages and redeliver- 
ing only eighteen must respond to 
the owner for the value of the miss- 
ing package, in the absence of a le- 
gal excuse for its failure to redeliver 
the same. Ledner v. Caddo Transfer 
& Warehouse Cos 124 So. 712, 14 La. 
App. 366. 


93. Great West Supply Co. v. 
Grand Trunk P. R. Co., (Alta:) 20 
Dom.L.R. 774, 30 West.L.R. 322, 7 
West.Wkly. 780. 


[a] Onus rests on warehouseman 
to show facts negativing negligence 
on his part, although he need not ac- 
count for the loss nor prove how it 
happened. Great West Supply Co. v. 
Grand Trunk P. R. Co., (Alta.) 20 
Dom: EieRe ui 4,) 30 West R.ai3822,n ao 
West.Wkly. 780. 


Presumptions and burden of proof 
see infra §§ 257-264. 
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Liability as carrier. 


liability of a common earrier.®® 


Where warehouseman is regarded as gratuitous 
bailee, he is liable only for gross negligence.°® 


Statutes, such as the Uniform Warehouse Receipts 
Act, providing in substance that a warehouseman 
shall be liable for loss or damage resulting from his 
lack of due care, but not otherwise, are merely de- 
claratory of the common law,®* and under such stat- 
utes the general rules®® as to a warehouseman’s duty 
Under provisions 
of the Uniform Warehouse Receipts Act requiring 
a warehouseman to deliver goods upon demand, in 
the absence of lawful excuse, and. making him lha- 
ble for loss or injury caused by his failure \to ex- 


and liability remain unchanged.?® 


94. Bethea-Starr Packing & Ship- 
ping Co. v. Mayben, 68 So. 814, 192 
Ala. 542; Seaboard Air Line Ry. Co. 
v. A. R. Harper Piano Co., 58 So. 491, 
63 Fla. 264; Fowler, Lee & Co. v. 
Gano, 6 Ky.Op. 319. 


{a] Warehouseman distinguished 
from common carrier in that the lat- 
ter is an insurer of goods whereas 
the former is liable only for lack of 
ordinary care. Fowler, Lee & Co. v. 
Gano, 6 Ky.Op. 319. See to same ef- 
fect Bethea-Starr Packing & Ship- 
ping Co. v. Mayben, 68 So. 814, 192 
Ala. 542; Seals v. Edmondson, 71 Ala. 
509; Seaboard Air Line Ry. Cor v. 
A. R. Harper Piano Co., 58 So. 491, 
63 Fla. 264. Liability of carrier see 
Carriers § 129, 

95. Snelling v. Yetter, 49 N.Y.S. 
917, 25 App.Div. 590, 27 N.Y.Civ.Proc. 
15S eidisnis 7, SN.eiedd24, (163 oN. 
601]; Wade v. Wheeler, 3 Lans.’ 201 
[aff 47 N.Y. 658]. 


Liability of carrier as warehouse- 
man see Carriers §§ 345-349. 


96. Whiting v. Chicago, ete, R. 
Co., 37 N.W.. 222, b Dak. (90; Pezant 
v. Crawford, 6 S.C.Eq. 334; Carlisle 


v. Grand Trunk R. Co., 25 Ont.L. 372, 
3 Ont.W.N. 510, 20 Ont.W.R. 860. 


Regarded as bailee for hire see su- 
pra text and note 89. 

97. H. J. Keith Co. v. Booth Fish- 
eries Co., 87 A. 715, 27 Del. 218; New 
Jersey Mfrs’ Ass’n Fire Ins. Co. v. 
Galowitz, 150 A. 408, 106 N.J.Law 493; 
Miller v. John Repp Ice & Cold Stor- 
age Co., 148 A. 641, 106 N.J.Law 214; 
Mortimer v. Otto, 89 N.E. 189, 206 N. 
¥.° 897 Ann:Cas.1914A 1121; Export- 
ers’ & Traders’ Compress & Ware- 
house Co. v. Bargainer, (Tex.Commun. 
App.) 45 S.W.(2d) 563 [aff (Civ.App.) 
81 S.W.(2d) 321]; Minerva Mercan- 
tile Co. v. Cameron Compress Co., 
(Tex.Civ.App.) 15 S.W.(2d) 62; Tubbs 
v. American Transfer & Storage Co., 
(Tex.Civ.App.) 297 S.W. 670, 


98. See supra text and notes 88— 
93; and infra §§ 84-92. 


99. New Jersey Mfrs’ Ass’n Fire 
Ins. Co. v. Galowitz, 150 A. 408, 106 
N.J.Law 493; Traders’ Compress Co. 
v. Precure, 231 P. 516, 107 Okl. 191. 


[a] Uniform Warehouse Receipts 
Act (Comp. St. [1921] §§ 11123-11183) 
(1) deals only with the rights, duties, 
and liabilities of parties under bail- 
ment contract, and does not deal with 
burden of proof in actions sounding 
in tort, or with the common law of 
negligence, and has not modified the 
rules at common law in cases found- 


While the lability of a ware- 
houseman is ordinarily different from that of a car- 
rier,?* if, upon the termination of the storage con- 
tract, the warehouseman, who is also a common ear- 
rier, undertakes to deliver the goods, he assumes the 
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[§§ 83-85 


ercise due care, the warehouseman must deliver the 
goods as received unless they have been injured by 
something which could not have been avoided by 
his exercise of due care.* 


[§ 84] b. Acts of God? or Public Enemy. Gener- 


ally speaking, a warehouseman is not liable for loss 


Public enemy. 


ed on negligence. Traders’ Compress 
Co. v. Precure, 231 P. 516, 107 Okl. 191. 
(2) Under such act a warehouseman 
is liable for any loss or injury to 
stored goods caused by his failure to 
exercise such care as a reasonably 
eareful owner would exercise, but he 
is not liable, in the absence of a con- 
trary agreement, for any loss or in- 
jury which could not have been avoid- 
ed by exercise of reasonable care; and 
if he fails or refuses to deliver goods 
in compliance with proper demand by 
the depositor or receipt holder, the 
burden is on him to establish a lawful 
excuse for such failure or refusal. 
Traders’-Compress Co. vy. Precure, su- 
pra. 


1. Alabam’s Freight Co. v. Jiminez, 
(Ariz.) 9 P.(2d) 194. 


[a] Act provides that ‘“‘A ware- 
houseman, in the absence of some 
lawful excuse provided by this chap- 
ter, is bound to deliver the goods up- 
on a demand made either by the hold- 
er of a receipt for the goods or by the 
depositor. . . If the warehouseman 
refuses or fails to deliver the goods 
in compliance with a demand by the 
holder or depositor so accompanied, 
the burden shall be upon the ware- 
houseman to establish the existence 
of a lawful excuse for such refusal.’ 
Section 3231, R. C. 1928. ‘A ware- 
houseman shall be liable for any loss 
or injury to the goods caused by his 
failure to exercise such care in regard 
to them as a reasonably careful owner 
of similar goods would exercise, but 
he shall not be liable, in the absence 
of an agreement to the contrary, for 
any loss or injury to the goods which 
could not have been avoided by the 
exercise of such care.’ Section 3244, 
Ra, C 21928. Obviously, construing 
these two sections together, the ware- 
houseman must deliver the goods as 
received unless they have been injur- 
ed by something which could not have 
been avoided by his exercise of the 
care which a reasonably careful own- 
er of similar goods would exercise 
regarding his own.” Alabam’s Freight 
tan v. Jiminez, (Ariz.) 9 P.(2d) 194, 

5. 


a, “Aot of Goad! CJ.p 1172 


& Backus & Sons yv. Start, 13 F. 
69; American Brewing Co. v. Talbot, 
42 S.W. 679, 141 Mo. 674, 64 Am.S.R. 
538; Barnett v. Tonnies, (Mo.App.) 
180 S.W. 1000; H. A. Johnson & Co. v. 
Springfield Ice, ete., Co., 127 S.W. 692, 
143 Mo.App. 441; American Ry. Ex- 
press Co. v. Kornblatt, (Tex.Civ.App.) 
242 S.W. 341. 


of, or injury to, the goods resulting from an act 
of God,* although to escape liability on such ground 
he must show that he acted with due care under the 
cireumstanees,* and that the act of God was the sole 
cause of damage.® 


While a warehouseman is not liable 


for loss or injury due to an act of the public enemy,® 
to escape liability he must show that he used all pos- 
sible means to preserve the goods.’ 


[§ 85] c. Degree and Standard of Care Required. 
Both at common law and under statutes substantially 
declaratory thereof* a warehouseman is required to 


[a]. Destruction by lightning is an 
act of God for which the warehouse- 
man is not liable in the absence of 
negligence. Barnett v. Tonnies, (Mo. 
App.) 180 S.W. 1000. 


Flood see infra § 121. 


pyle Backus & Sons v. Start, 13 F. 


[a] Tlustration.—In anticipating 
such an emergency, and in preventing 
er reducing loss as a result there- 
from, a warehouseman is bound to use 
such appliances and means as the or- 
dinary and safe conduct of the busi- 
ness requires, and with such prompt- 
ness as would be expected of ordinar- 
ily careful and prudent men with re- 
gard to their own property under like 
circumstances. Backus & Sons v. 
Start, 13 F. 69. 


5. Hecht v. Boston Wharf Co., 107 
N.E. 990, 220 Mass. 397, L.R.A.1915D 
725, Ann.Cas.1917A 445; H. A. John- 
son & Co. v. Springfield Ice & Re- 
frigerating Co., 127 S.W. 692, 143 Mo. 
App. 441; Baltimore & O. S..W. R. Co., 
v. Wuest, 6 OhioApp. 127; Baltimore, 
ete., Southwestern R. Co. v. Wuest, 
28 OhioC.A. 385; Hubbard v. Olsen- 
kuge Transfer Co., 224 P. 636, 110 Or. 


[a] Illustrations —(1) A  ware- 
houseman, to escape liability for the 
destruction of goods on the ground 
that the destruction was occasioned 
by an act of God, must show that the 
act of God was the sole cause of the 
injury, unmixed with his negligence, 
and where his negligence commingles 
with the act of God as an active ele- 
ment, and the loss is a reasonable con- 
sequence of the negligent act, he is 
liable for the loss. H. A. Johnson & 
Co. v. Springfield Ice, etc., Co., 127 S. 
W. 692, 148 Mo.App. 441. (2) A ware- 
houseman cannot be excused from lia- 
bility for damages to goods caused by 
water from a frozen pipe by plead- 
ing an “act of God,” if his own negli- 
gence contributed as a proximate 
cause to the damage, as loss by an 
“act of God” may be said to include 
all losses resulting immediately from 
natural causes without the interven- 
tion of man, and which cannot be 
foreseen and prevented by reasonable 
care. 
fer’ Co., 224'°P: 636, 110 Or. 618. 


Proximate cause see infra § 136. 


6 Schwartz, Kaufman & Co. v. 
Baer, 21 Da.Ann. 601. 


7. Schwartz, Kaufman & Co. v. 
Baer, supra. 


8. See supra § 83. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Hubbard vy. Olsen-Roe Trans-_ 


> — 


§ 85] 


exercise ordinary or reasonable care in the custody 
of the goods,® that is, sueh care as an ordinarily 
prudent person engaged in that business is in the 
habit of exercising toward property intrusted to 
which is meant that de- 


him for safe- keeping, 10 by 
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gree of care which ordinarily prudent warehouse- 


men are accustomed to exercise with regard to simi- 
lar goods?! under like cireumstances.}? 


It has been 


said that the standard of care required of the ware- 


9. U.S.—E. J. Keller Co. v. Reading 
Cos 4agF RY Cd) 733: 

Ala.—Bashinsky & Co. v. Seals, 33 
So. 675, 1385" Ala. 357; Abraham & 
Brother v. Nunn, 42 Ala. 51; Hatchett 
v. Gibson, 13 Ala. 587. 


Ark.—Burr & Co. v. Daugherty, 21 
Ark. 559. 


Colo.—Denver Public Warehouse 
Co. v. Munger, 77 P. 5, 20 Colo.App. 56. 


Ill.—St. John v. Illinois Cent. R 
Co., 168 Ill.App. 599; Bauman v. Na- 
tional Safe Deposit Co., 124 Ill.App. 
419; Mayer v. Brensinger, 74 Ill.App. 
475 [aff 54 N.E. 159, 180 Ill. 110, 72 
Am.S.R. 196]. 

Ind.—Cincinnati, ete., Air Line R. 
Co. v. McCool, 26 Ind. 140; P. & A. 
Dispatch v. MacDougall, 170 N.E. 551, 
91 Ind.App. 181. 


Kan.—Locke v. Wiley, 105 P. 11, 81 
Kan. 143, 24 L.R.A.N.S. 1117, 19 Ann. 
Cas. 241 and note. 


Ky.—Carley v. Offutt & Blackburn, 
124 S.W. 280, 1386 Ky. 212, 186 Am.S.R. 
207, 26 L.R.A.N.S. 1114; Lewis v. 
Louisville, etc., R. Co., 122 S.W. 184, 
135 Ky. 361, 25 L.R.A.N.S. 938, 21 Ann. 
Cas. 527; Irvin vy. Phelps, 45 S.W. 
659, 20 Ky.L. 242. 


La.—S. A. Trufant Commission Co. 
v. Yazoo, etc., R. Co., 35 So. 792, 111 
La. 633; Babcock & Kernochan v. 
Murphy, 20 La.Ann. 399; Gold v. Cad- 
do Transfer & Warehouse Co., 7 La. 
App. 342, 343 [quot Cyc]. 


Me.—Briggs Hardware Co. 
ee Valley R. Co., 104 A 8, 
321. 

Md.—Security Storage & Trust Co. 
v. Denys, 86 A. 613, 119 Md. 330; Balti- 
more Refrigerating, etc., Co. v. ‘Krein- 
er, 71 A. 1066, 109 Md. 361. 


Mass.—Cox v. Vermont Central R. 
Co., 49 N.E. 97, 170 Mass. 129. 


Miss.—Yazoo, etc., R. Co. v. Hughes, 
pe 662, 94 Miss. 242, 22 L.R.AN.S. 


v. Aroo- 
117 Me. 


Mo.—State v. Cochrane, 175 S.W. 
599, 264 Mo. 581; Gashweiler v. Wa- 
bash, etc., R. Co., 83 Mo. 112, 53 Am. 
R. 558; H. A. Johnson & Co. v. Spring- 
field Ice, etc., Co., 127 S.W. 692, 143 
Mo.App. 441; Berger v. St. Louis 
Storage, etc., Co., 116 S.W. 444, 136 
Mo.App. 36. 

N.J.—New Jersey Mfrs’. Ass’n. Fire 
Ins. Co. v. Galowitz, 150 A. 408, 106 
N.J.Law 493. 


N.Y.—Buffalo Grain Co. v. Sower- 
by, 88 N.E. 569, 195 N.Y. 355; Jones 
v. Morgan, 90 N.Y. 4, 43 Am.R. 131; 
Herzig v. New York Cold Storage Co., 
100 N.Y.S. 6038, 115 App.Div. 40 [aff 
SomN SHU TeeL ZO OOM ING Ye = Saeki shew Tits 
worth v. Winnegar, 51 Barb. 148: 
Foote v. Storrs, 2 Barb. 326; Smith v. 
Simms, 51 How.Pr. 305; Brown _ v. 
Denison, 2 Wend. 593; Platt v. Hib- 
bard, 7 Cow. 497. 


Okl.—Pauls Valley Compress & 
Storage Co. v. Harris, 162 P. 216, 62 
Okl. 103; Inland Compress Co. v. Sim- 
mons, 159 P. 262, 59 Okl. 287; Musko- 
gee Crystal Ice Co. v. Riley Bros., 108 
P. 629, 24 Okl. 114. 


[67 C. J.—32] 


Or.—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
106 Or. 67. 


Pa.—Rodgers v. Stophel, 32 Pa. 111, 
U2 AmsD. 775. 


Tex.—Vincent v. Rather, 31 Tex. 77, 
98 Am.D. 516; Exporters’ & Traders’ 
Compress & Warehouse Co. v. Bar- 
gainer, (Commn.App.) 45 S.W.(24) 
563; Exporters’ & Traders’ Compress 
& Warehouse Co. v. Wills, (Civ.App.) 
204 S.W. 1056. 


Wash.—Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 


Alta.—Great West Supply Co. v. 
Grand Trunk P. R. Co., 20 Dom.L.R. 
774, 30 West.L.R. 322, 7 West.Wkly. 


780. 
Ont.—Dunn v. Prescott El. Co., 4 


Ont.L. 108, 1. Ont.W.R. 404. 
pee. v. Adamson, 3 Dom.L.R. 
139. 


“While it is true, as a matter of 
law, that in the absence of a contract 
or statute, a warehouseman is not an 
insurer of the safety of goods while 
in his care, yet he is required to ex- 
ercise a reasonable degree of care for 
their protection, and is liable for any 
loss or injury resulting to the goods 
from his negligence or failure to exer- 
cise due care.” Hansen-Rynning v. 
Oregon-Washington R. & Nav. Co., 209 
P. 462, 465, 106 Or. 67. 


[a] Common-law liability of ware- 
houseman is simply to use ordinary 
care in keeping the stored goods. 
Carley v. Offut & Blackburn, 124 S.W. 
280, 186 Ky. 212, 217, 436 Am.S.R. 207, 
26 L.R.A.N.S. 1114. 


[b] Reasonable care must be ex- 
ercised to see that the goods are safe- 
ly kept. New Jersey Mfrs’. Ass'n. 
Fire Ins. Co. v. Galowitz, 150 A. 408, 
106 N.J.Law 493. 


[c] Im absence of express agree- 
ment the law implies that a ware- 
houseman will exercise reasonable 
care to protect and preserve the prop- 
erty intrusted to him for safe-keep- 
ing. Locke v. Wiley, 105 P. 11, 81 
Kan. 143, 24 L.R.A.N.S. 1117, 19 Ann. 
Cas. 241. ' 


{[d] “It is the duty of the ware- 
houseman toward the depositor of 
goods in his care that he shall exer- 
cise due care and reasonable precau- 
tion to protect and preserve the prop- 
erty placed in his custody.” P. & A. 
Dispatch v. MacDougall, 170 N.E. 551, 
558, 91 Ind.App. 181. 


[e] Only ordinary diligence need 
be exercised by a Wwarehouseman. 
Birk v. City of Bremerton, 241 P. 678, 
137 Wash. 119. 


10. P. & A. Dispatch v. MacDou- 
gall, 170 N.E. 551, 91 Ind.App. 181; 
Locke v. Wiley, 105 P. 11, 81 Kan. 
143, 24 L.R.A.N.S. 1117, 19 Ann.Cas. 
241; Exporters’ & Traders’ Compress 
& Warehouse Co. v. Bargainer, (Tex. 
Commn.App.) 45 S.W.(2d) 563. 


11. Cal.—Runkle v. Southern Pac. 
Milling Co., 195 P. 398, 184 Cal. 714, 
1G VALERY 2753 
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houseman is such diligence as a prudent man would 
exercise over his own property,'® although the fact 
that a warehouseman may choose to incur risks with 
his own property does not absolve him from taking 
proper care of the property of others.** 


Particular kinds of warehousemen subject to the 
standard of ordinary care include proprietors of 


Tll.—Masoniec Temple Safety De- 
posit Co. v. Langfelt, 117 Ill.App. 652. 

La.—Gold v. Caddo Transfer & 
Warehouse Co., 7 La.App. 342, 343 
[quot Cyc]. 

Mass.—Hecht v. Boston Wharf Co., 
107 N.E. 990, 220 Mass. 397, L.R.A 
1915D 725, Ann.Cas.1917A 445. 


N.Y.—Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 355; Lynch v. 
Kluber, 46 N.Y.S. 428, 20 Mise. 601. 

Okl.—Muskogee Crystal Ice Co. v. 
Riley Bros., 108 P. 629, 24 Okl. 114. 


12. U.S.—Tucker v. Oelrichs, 24 F. 


Cas.No. 14,225; White v. Colorado 
Cent. VRetCo,, 295 H.Casino. L£7,043,0 5 
Dill. 428, 3 McCrary 559 [error dism 


101 U.S. 98, 25 L.Ed. 860] Louisville, 
etc., Rs Co. ve U. S.,739° CCL 405: 


Ill—Masonic Temple Safety De- 
posit Co. v. Langfelt, 117 Ill.App. 652. 
Kan.—Kansasgs City Stock-Yards Co. 
v. Hawkins, 55 P. 470, 8 Kan.App. 155. 


La.—Hamilton & Co. v. Elstner, 24 
La.Ann. 455; Gold v. Caddo Transfer 
& Warehouse Co., 7 La.App. 342, 343 
[quot Cyc]. 

Md.—Baltimore, etc., R. Co. v. Schu- 
macher, 29 Md. 168, 96 Am.D. 510. 


Mass.—Hecht v. Boston Wharf Co., 
107 _N.E. 990, 220 Mass. 397, LRA. 
1915D 725, Ann.Cas.1917A 445. 


Mo.—Berger vy. St. Louis Storage & 
Commission Co., 116 S.W. 444, 136 Mo. 
App. 36. 

N.J.—Miller v. John Repp Ice & 
Cold Storage Co., 148 A. 641, 106 N.J. 
Law 214; Levine v. D. Wolff & Co., 
ae 73, 78 N.J.Law 306, 1388 Am.S.R. 


[a] “The test is whether the due 
care of the reasonable man under all 
the circumstances has been exercis- 
ed.” Hecht v. Boston Wharf Co., 107 
N.B. 990, 991, 220 Mass. 397, L.R.A. 
1915D 725, Ann.Cas.1917A 445. 


13. Md.—Baltimore, etc., R. Co. v. 
Schumacher, 29 Md. 168, 96 Am.D. 510. 


Miss.—Oktibbeha County Cotton 
Warehouse Co. v. J. C. Page & Co., 
117 So. 834, 151 Miss. 295. 


Mo.—Berger y. St. Louis Storage & 
Commission Co., 116 S.W. 444, 136 uo: 
App. 36. 

N.J.—Dantes vy. MeGann, 118 A. 709, 
98 N.J.Law 55. 

N.Y.—Mortimer v. Otto, 99 N.E. 
189, 206 N.Y. 89, Ann.Cas. 19140 1121; 
Buffalo Grain Co. v. Sowerby, 88 N.E. 


569, 195 N.Y. 355; Claflin v. Meyer, 75 
ING eezG0F rou Am.R. 467 [rev 43 N.Y. 
Super. 1]; Lynch v. Kluber, 46 N.Y.S. 


428, 20 Misc. 601; 
Root, 9 Wend, 60. 


14. Carolina Rice Co. v. West Point 
Mill Co., 82 S.E. 679, 98 S.C. 476. 


[a] Illustration.—What a ware- 
houseman chooses to do with his own 
property, or what risks he may as- 
sume in connection therewith, is not 
the test of his legal obligation to the 
property of the bailor. Carolina Rice 
Co. v. West Point Mill Co., 82 S.B. 
C(O E98 9. Os 64 76. 


Knapp v. Curtis & 
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bonded warehouses,!® cold storage plants,* cotton 
floating warehouses,'* 


compresses, '7 
yards.?® 


What constitutes ordinary or reasonable care of 
stored goods depends upon the circumstances involy- 
ed,°° such as the character?! and value? of the prop- 
erty stored, and the character and location of the 
But neither the inexperience?* nor 


warehouse.23 
wealth?® of a warehouseman has 
the care he must exercise. 


15. Moeklin v. Frazier, 9 Bush 
(Ky.) 3; Armstrong v. Sisti, 152 N. 
EB. 254, 242 N.Y. 440, 446; Schwerin 
v. McKie, 51 N.Y. 180,10 Am.R. 581; 
Vereinigte Aluminium-Werke Aktien- 
gesellschaft v. Atlantic Tidewater 
at capes els 241 N.Y-S. 597, 137 Misc. 


“The obligations assumed by a 
bonded warehousekeeper to those 
who deposit goods in the warehouse 
are the same as those of any other 
warehousekeeper within the limits of 
eontrol left by statute to the ware- 
houseman.” Armstrong v. Sisti, Su- 
pra. 


Cross references: 


Imports see Customs Duties §§ 304-— 
309. 

Joint custody by customs officers as 
not precluding liability of Wware- 
houseman for negligence see infra 
§ 90 text and note 55. 


Liability of bonded warehouseman 
for loss or injury by fire see infra 
§ 106 text and notes 77-79. 


Storage of spirits see Internal Reve- 
nue §§ 186, 187, 193. 


16. See infra § 124. 


17. Smith v. Richland Compress & 
Warehouse Co., 96 So. 668, 153 La. 
820; Pauls Valley Compress & Stor- 
age Co. v. Harris, 162 P. 216, 62 Okl. 
103; Inland Compress Co. v. Simmons, 
159 P. 262, 59 Okl. 287; Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Wills, (Tex.Civ.App.) 204 S.W. 
1056; Jackson vy. Greenville Compress 
Co., (Tex.Civ.App.) 202 S.W. 324. 


[a] Although plaintiff did not 
agree to pay storage to defendant 
compress company, where cotton was 
received with the expectation that 
defendant would be compensated by 
the carrier before shipment, defend- 
ant was a bailee for hire, whose duty 
it was to exercise ordinary diligence. 
Jackson v. Greenville Compress Co., 
(Tex.Civ.App.) 202 S.W. 324. 


[ob] Express contract unnecessa- 
ry.—Where defendant accepted cot- 
ton in connection with its compress 
business on storage for the mutual 
benefit of both parties, it was not 
necessary tu prove an express con- 
tract, the law implying a contract 
and imposing on defendant the duty 
to use ordinary care. Jackson v, 
Greenville Compress Co., (Tex.Civ. 
App.) 202 S.W. 324 


18. See infra § 121. 

19. Hovencamp v. Union Stock- 
yards Co., 180 S.W. 225, 107 Tex. 421. 

20. Cal.—England vy. Lyon VFire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. 


Mo.—State v. Cochrane, 175 S.W. 
599, 264 Mo. 581. 


N.Y.—Hodell v. Tower’s Stores, 218 
N.Y.S. 561, 565, 218 App.Div. 572. 


Wash.—Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 
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[§ 86] d. Manner and Place of Storage.?° 
from express agreements as to place of storage,?7 a 


[§§ 85-86 


Aside 


warehouseman should store goods in a place or build- 


any bearing on 


Que.—Roy v. Adamson, 3 Dom.L.R. 
139, 148. 

“The amount of care required of a 
warehouseman must depend upon the 


particular circumstances of each 
case.” Hodell vy. Tower’s Stores, su- 
pra. 

[a] Varying degree of care or dil- 


igence is required dependent upon the 
nature of the property stored and the 
exigencies of its proper preservation 
or any other circumstances attend- 
ing its custody which would dictate 
to a prudent person the observance 
of a degree of care sufficient to pre- 
vent loss or injury to the property. 
State v. Cochrane, 175, S.W. 599, 264 
Mo. 581. 


21. England v. Lyon Fireproof 
Storage Co., 271 P. 582, 94 Cal.App. 
562; State v. Cochrane, 175 S.W. 599, 
264 Mo. 581; Southern Ice & Utilities 
Co. v. Stewart, (Tex.Civ.App.) 15 S. 
W.(2d) 132; Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 


[a] Perishable character of eggs 
is to be considered in determining 
whether ordinary care was exercised. 
Southern Ice & Utilities Co. v. Stew- 
art, (Tex.Civ.App.) 15 S.W.(2d) 132. 


[b] For example, what would be 
reasonable care concerning the stor- 
age of coal or iron would not neces- 
sarily be reasonable care concerning 
the storage of valuable jewelry and 
works of art. Firestone Tire & Rub- 
ber Co. v. Pacific Transfer Co., 208 P. 
55, 120 Wash. 665, 26 A.L.R. 217. 


22. England v. Lyon Fireproof 
Storaes Cos, (271 -P. "5325" 94"Cal. App. 


23. Hamilton y. Elstner, 24 La. 
Ann. 455; Hodell v. Tower’s Stores, 
218 N.Y.S. 561, 218 App.Div. 572. 


[a] Floating warehouse is one re- 
quiring particular care and skill to 
prevent injury to goods by leakage. 
Hamilton v. Elstner, 24 La.Ann. 455. 
pes also infra § 121 text and note 


{[b] Location of warehouse in bad 
section of town, which thieves and 
gangsters frequent, has a bearing on 
the degree and character of care re- 
quired to protect property stored 
therein. Hodell v. 
218 N.Y.S. 561, 218 App.Div. 572. 


24. <A. H. Motley Co. v. Southern 
Finishing, etc., Co., 35 S.E. 601, 126 
N.C. 339. Compare Parker v. Union 
Ice,, etc., Co., 54 BP. 672, 59 Kan. 626, 
68 Am.S.R. 383 (where inexperienced 
warehouseman was held not liable 
for damage to goods of experienced 
bailor resulting from contamination 
of eggs from pine boards used for the 
inside of the warehouse). 


[a] Lack of experience on part of 
warehouseman, and knowledge by the 
bailor of such lack, does not relieve 
the warehouseman from the duty to 
exercise ordinary care. A. H. Motley 
Co. v. Southern Finishing, ete., Co., 
35 S.E. 601, 126 N.C. 339. 


Tower’s Stores, 


ing reasonably: safe and fit?® for goods of the char- 
acter accepted for storage,”® and reasonably secure 
from danger originating within or without the struc- 
ture,®° although the building need not be secure from 
all possible danger from outside risks*? and the ware- 
houseman fulfills his duty in this respect by exer- 
cise of reasonable or ordinary care.?? 


The manner 


25. Denver, ete, R. Co. v. Peter- 
ee Page 578, 581, 30 Colo. 77, 97 Am. 


“The care required of a warehouse- 
man is the same whether he be rich 
or poor. For, if the fact that he is 
rich requires of him greater care 
than if he possessed only moderate 
means or is. poor, then, if he were 
extremely poor, the care required 
muSst.be such as practically to amount 
to nothing; and no one would claim 
that such an uncertain and sliding 
rule should be the measure of his 
liability.” Denver, etc., R. Co. v. Pe- 
terson, supra. 


26. As affecting liability for dam- 
age from particular causes see pas- 
sim infra §§ 102-132. 


27. See infra § 94. 


28. %Ind.—P. & A. Dispatch v. Mac- 
Reveals 170 N.E. 551, 91 Ind.App. 


N.J.—New Jersey Mfrs.’ Ass’n Fire 
Ins. Co. v. Galowitz, 150 A. 408, 106 
N.J.Law 493; Grannan vy. Fox, 126 A. 
398, 100 N.J.Law 288. : 

Or.—Hensen-Rynning vy. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
105 Or. 67. 


Eng.—Searle v. Lanerick, [1874] L. 
PON. Behera 


Ont.—Wilmot v. Jarvis, 12 U.C.Q.B. 


. 
‘ 


ee ay. v. Adamson, 3 Dom.L.R. 


[a] “It is the law that a ware- 
houseman shall furnish a _ building 
for the storage of property which is 
reasonably fit and safe for such pur- 
poses.” P. & A. Dispatch v. MacDou- 
gail, TT0.N-B 551,553, 9 i- IndsApn: 


{b] Warehouseman impliedly war- 
rants upon his acceptance of goods 
“that he will maintain a structure 
reasonably sufficient to preserve the 
property stored.” Hansen-Rynning 
v. Oregon:Washington R. & Nav. Co., 
209 P. 462, 105 Or. 67, 76. 


29. Miller v. John Repp Ice & Cold 
Sroynae Co., 148 A. 641, 106 N.J.Law 


[a] -Peaches should be stored in a 
place reasonably cool, and negligent 
failure to keep them in such a place 
renders the warehouseman liable for 
resultant loss. Miller v. John Repp 
Ice & Cold Storage Co., 148 A. 641, 
106 N.J.Law 214. 


30. P. & A. Dispatch v. MacDou- 
gall, L710 Nabis5615 1653.49. dindsApp: 
181; Locke v. Wiley, 105. P. 11, 81 


Kan. 143, 24 L.R.A.N.S. 1117, 19 Ann. 
Cas. 241; Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Bargainer, 
(Tex.Commn.App.) 45 S.W.(2d) 563, 
564 [aff (Civ.App.) 31 S.W.(2da) 321]. 


31. Locke v. Wiley, 105 P. 11, 81 
Kan. 143, 24 L.R.A.N.S. 1117, 19 Ann. 
Cas. 241. ; 


32. Wilmot v. Jarvis, 12 U.C.Q.B. 


(Ont.) 641; Roy v. Adamson, (Que.) 
8 Dom sARs W139: ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 86-88] 


of storage should be such as to-protect. the goods 
from injury through contact with other goods®*® or 


exposure to weather.** 


Changing place of storage without the bailor’s con- 
sent does not subject the warehouseman to liability 
for subsequent damage to the goods in the new stor- 
age ‘place where there is neither negligence causing 
loss nor agreement to store in any particular place,?® 
although an unauthorized change of storage place 
does render the warehouseman liable for damage 
occurring at the new place in the absence of his 
affirmative proof that changing the place of stor- 
age did not contribute to the damage.*® 


[§ 87] e. Loading and Transporting Goods, and 
Other Matters Incidental to Safe-Keeping.?7 


33. Sibley Warehouse, etc., Co. v. 
Durand, ete., Co., 102 Ill. App. 406 [aff 
65 N.E. 676, 200 Ill. 354]. 

[a] Reasonable care.—Injury to 
goods from contact with or vicinity 
of other goods must be guarded 
against with reasonable care. Sibley 
Warehouse, etc., Co. v. Durand, etc., 
Co., 102 Ill.App. 406 [aff 65 N.E. 676, 
200 Ill. 354]. 


34. Smith v. Richland Compress 
ns Warehouse Co., 96 So. 668, 153 La. 

0. 

{a] Storage on open platform and 
in leaky sheds is a breach of duty by 
a warehouseman storing goods sub- 
ject to damage by rain and at a sea- 
son of unusually wet weather. Smith 
v. Richland Compress & Warehouse 
Co., 96 So. 668, 153 La. 820. 

[b] Damage from dust.—Colonial 
Sugar Co. v. Railway Terminal & 
Warehouse Co., 191 Ill.App. 40. 

35. Barnett v. Tonnies, (Mo.App.) 
180 S.W. 1000; Roy v. Adamson, 
(Que.) 3 Dom.L.R. 139. 


{a] Milustration.—Where the stor- 
age ticket or receipt evidencing the 
contract between the bailor and bailee 
of household goods recited merely 
that defendant received the house- 
hold goods of plaintiff ‘for storage 
at one dollar per month,” defendant 
not agreeing to keep the goods stored 
at any particular place, in the ab- 
sence of his negligence, causing the 
loss of such goods by lightning aft- 
er their removal to another ware- 
house, defendant was not liable there- 
for, since he had the right to change 
the place of keeping the goods with- 
out plaintiff's consent. Barnett v. 
Tonnies, (Mo.App.) 180 S.W. 1000. 

Transfer of custody see infra § 90. 

36. Roy v. Adamson, (Que.) 3 
Dom.L.R. 139. 

37. Liability for negligent weigh- 
ing of goods see supra § 20. 

38. See supra § 85. 

39. Ark.—Burr & Co. v. Daugher- 
ty, 21 Ark. 559. 

Jll.— Armfield v. Humphrey, 12 Ill. 
App. 90. 

La.—Smith v. Richland Compress 
& Warehouse Co., 96 So. 668, 153 La. 
$20. Y 

Mo.—Ormsby v. A. B. C. Fireproof 
Warehouse Co., 253 S.W. 491, 214 Mo. 
App. 336. 

N.Y.—Ash v. Hayes Storage Ware- 
houses, 168 N.Y.S. 631. 

Tex.—Hovencamp v. Union Stock- 
yards Co., 180 S.W. 225, 107 Tex. 421 
[mod (Civ.App.) 144 S.W. 704]; Pure 
Ice & Cold Storage Co. v. Weinberg, 
(Civ.App.) 174 S.W. 911. 

[a] Compressing cotton when wet. 
—A cotton compress and warehouse 
company which left cotton on open 
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warehouseman’s liability for failure to exercise due 
care applies not only to the general custody and safe- 


keeping of the stored goods*® but also to his inci- 


Agents. 


The 


platforms and in leaky sheds and 
compressed it when in a wet condi- 
tion, although it should have known 
this would ruin the cotton, was neg- 
ligent. Smith v. Richland Compress 
Se abit Sas Co., 96 So. 668, 153 La. 


{b] Handling stock.—Where the 
business in which a stockyards com- 
pany is engaged for profit is to fur- 
nish pens for cattle to unload, weigh, 
feed, and water, and to deliver them 
into pens set aside for the use of sev- 
eral commission agents, it is liable 
for damages due to its failure to ex- 
ercise ordinary care safely to handle 
stock intrusted to it. Hovencamp v. 
Union Stockyards Co., 180 S.W. 225, 
107 Tex. 421. 

{c] Setting automobiles afire 
while draining gas tanks preparatory 
to shipment.—Ormsby v. A. B. C. 
Fireproof Warehouse Co., 253 S.W. 
491, 214 Mo.App. 336. 


[ad] Negligence not shown with 
respect to receipts.—Where plaintiff, 
alleged a custom between himself 
and defendant, a warehouseman, that, 
on plaintiff's ordering cotton shipped 
from the warehouse, defendant would 
send it to a compress, and receive 
compress receipts therefor, and plain- 
tiff would receive such compress re- 
ceipts on surrender of warehouse re- 
ceipts for an equal amount, and that 
defendant omitted to receive com- 
press receipts for certain cotton de- 
livered, or allowed such receipts to 
be stolen, and failed to deliver to 
plaintiff the cotton represented there- 
by, it was held that defendant’s omis- 
sion alleged was a mere departure 
from the course of business, and not 
a breach of legal duty, and was insuf- 
ficient to create a liability for neg- 
ligence. Bashinsky v. Seals, 33 So. 
G6T5; Ms bsAlas 8575 


40. Pure Ice & Cold Storage Co. 
a ee (Tex.Civ.App.) 174 S.W. 


{a] Tllustration—One with whom, 
for hire, apples are stored for pur- 
pose of resale, having, on direction of 
the bailor to deliver to a purchaser, 
undertaken to load them for ship- 
ment, is liable to the purchaser for 
negligence in loading them, causing 
injury thereto. Pure Ice & Cold Stor- 
age Co. v. Weinberg, (Tex.Civ.App.) 
174 S.W. 911. 


41. Burr & Co. v. Daugherty, 21 
| Ark. 559; Armfield v. Humphrey, 12 
Ill.App. 90; Ash v. Hayes Storage 


Warehouses, 168 N.Y.S. 631. 


fa] By drayman.—A warehouse- 
man, securing a drayman to transport 
goods to the owner, is not liable for 
injuries inflicted by the drayman, if 
merely procuring him pursuant to 
the owner’s request, but is liable if 
the owner employed the warehouse- 
man to effect delivery. Ash v. Hayes 


dental acts or omissions in connection therewith,*® 
such as loading,?® or transporting*? stored property 
in his custody.*? 


[§ 88] f. Acts and Selection of Employees or 
A warehouseman is not responsible for loss 
or injury caused by his employees while acting be- 
yond the scope of their employment,*? but is re- 
sponsible for their acts within the scope of their 
employment,** and is not relieved from liability by 
the fact that acts of third persons combined with, 
the acts of its own servants to cause loss;** and 
it is not necessary for plaintiff to prove that at such 


Storage Warehouses, 168 N.Y.S. 631. 


[b] Warehouseman who receives 
property at one place for storage at 
another is bound to exercise ordinary 
diligence in removing the property 
and in preserving it from waste. 
Burr & Co. v. Daugherty, 21 Ark. 559. 

[c] Ordinary care _ sufficient.—A 
warehouseman transporting goods to 
or from his warehouse is bound to 
use only ordinary care during such 
transportation. Armfield v. Humph- 
rey, 12 Ill.App. 90. 


42. Necessity of custody to impose 
liability see infra § 90. 


43. Train v.. Atchison, T. & S. F. 
Fe Co., 253 S.W. 497, 214 Mo.App. 


44. Runkle v. Southern Pac. Mill- 
inesy Cos, 195 Wir358, 84) Caller a aeahke 
Ada R275; Efrain ve Atchison ee ses 
S.\. R..Co., 253. S.W. 497," 244" Mo- 
App. 354; Ormsby v. A. B. C. Fire- 
proof Warehouse Co., 253 S.W. 491, 
214 Mo.App. 336. 


[a] Draining gasoline tanks as 
within scope of employment.—(1) If 
automobiles loaded on freight cars by 
a warehouse company for shipment 
were drained of gasoline as a rule, so 
as to lead its servants preparing them 
for shipment to believe that they 
should be drained, the company is lia- 
ble for its servants’ negligence in 
setting fire to them while draining 
them, although no orders were given 
them to do so, even if its practice was 
not so uniform and universal as to 
make it a custom in the strictest legal 
sense as, under such circumstances, 
they were acting within the scope of 
their employment. Ormsby v. A. B. 
C. Fireproof Warehouse CGo., 253 S.W. 
491, 214 Mo.App. 336. (2) <A ware- 
house company is liable for its serv- 
ants’ negligence in setting fire to au- 
tomobiles while draining gasoline 
therefrom, after loading them on a 
freight car, for shipment, although 
such drainage was not ordered or in- 
tended by it, and they intended to sell 
the gasoline and appropriate the pro- 
ceeds to their own use, if they acted 
on the idea that it was a part of the 
proper preparation of the automobiles 
for shipment, Train v. Atchison, T. & 
S. F. Ry. Co., 253 S.W. 497, 214 Mo. 
App. 354. 


45. Train v. Atchison, T. & S. F. R. 
Co., supra. 


fa] If servants of both railway 
company and warehouse company, 
acting within the scope of their au- 
thority, entered a freight car for 
the purpose of preparing automobiles 
for shipment by draining gasoline 
therefrom, and undertook to do so 
with a lighted lantern, negligently 
brought by them into the car, in close 
proximity, both companies would be 
liable for the resulting loss of the 
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time the agent was engaged in executing any par- 
ticular business*® or specific command*? of his prinei- 
pal, the warehouseman. 


Warehouseman knowingly employing unfit em- 
ployee is liable for damage resulting from the lat- 
ter’s ncapacity.*§ 

[§ 89] g. Duty To Inspect. A warehouseman is 
under a duty to make such reasonable inspection 
of his warehouse as circumstances may require.*® 


[§ 90] h. Inception and Termination of Liability, 
and Necessity of Custody by Warehouseman To Im- 
pose Liability; Transfer of Custody. Generally 
- speaking, a warehouseman is not liable for loss or 
injury which occurred before the delivery to him 
was complete,°° or after his custody of the goods had 
ceased,®! although, by analogy to the rule governing 
connecting carriers,>? where the owner of goods 
proves their delivery to the original warehouseman 
in good condition, and delivery of the goods baek to 
him by a subsequent warehouseman in bad econdi- 
tion, there is a prima facie case of negligence on the 
part of the successor warehouseman,°* and the sin- 
ele fact that a warehouseman has relinquished cus- 
tody of the goods to a third party will not relieve 
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him from liability for loss thereafter caused by neg- 
ligenee of the warehouseman’s employees in subse- 
quent handling of the goods while acting within the 
scope of their employment.°4 


Fact that goods were in joint custody of United 
States customs officers and warehouseman does not 
relieve the latter from liability for damage result- 
ing from his negligence.®® 


Mere delivery of goods at wharf does not neces- 
sarily impose upon the wharfinger the liability of a 
warehouseman for their safe-keeping.°® 


Warehouseman transferring custody of stored 
goods to his business successor is guilty of no action- 
able wrong making him liable for their subsequent 
loss where the bailee consents to such transfer.57 


Warehouseman is not required to go in pursuit of 
property, or to endeavor to discover or regain it, if 
the property has been taken from his possession with- 
out his fault.5§ 


[§ 91] i. Custody, Ownership, or Possession of 
Bailor or Plaintiff. One entitled to stored property 
may maintain an action for its loss or injury ir- 
respective of his technical ownership thereof,®5® al- 


<a ClioOns 


automobiles by fire, whether or not 
the warehouse company had partially 
or entirely relinquished them to the 
custody of the railway company, each 
being liable for the negligence of its 
own servants. Train v. Atchison, T. & 
S. F. Ry. Co., 253 S.W. 497, 214 Mo. 
App. 354. 


46. Runkle v. Southern Pac. Mill- 
ing Co., 195 P. 898, 184 Cal. 714, 16 
WALT. 62/7/5: 


47. Runkle v. Southern Pac. Mill- 
ing Co., supra. 

48. Runkle v. Southern Pac. Mill- 
ing Co., supra. 


[a] Habitual drunkard.—Where an 
employer hires a habitual drunkard as 
a warehouseman knowing him to be 
a habitual drunkard, and where an 
ordinarily prudent person would not 
have hired such employee as a ware- 
houseman, the employer is liable for 
damage proximately caused by the 
employee’s drunken negligence. Run- 
kle v. Southern Pac. Milling Co., 195 
Peo OS Ss Cals tl sielOu Asluakt 120s 
Compare Gibbons v. Yazoo & M. V. R. 
Co., 58 So. 505, 130 La. 671 (holding 
that, in the absence of proof that an 
employee caused the loss, the mere 
fact than an employee was a drunk- 
ard does not render the warehouse- 
man liable). 


49. Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 355. 


fa] Unfit grain warehouse. — A 
warehouseman engaged in the storage 
of grain ig bound to make reasonable 
inspection from time to time to see 
that the building is in proper condi- 
Buffalo Grain Co. v. Sowerby, 88 
N.E. 569, 195 N.Y. 355. 


50. Titsworth v. Winnegar, 651 
Barb. (N.Y.) 148; Dunn v. Prescott 
Wl. Co., 26 Ont.A. 389 [aff 30 Can.S.C. 
620]. See Schagrin v., Bacon, 117 A. 
741, 32 Del. 11 (recognizing rule). 


[a] Goods damaged en route to 
warehouse.—(1) A warehouseman is 
not liable for damage to goods occur- 
ring while they were on a carrier boat 
frozen in the ice before reaching the 
warehouse. ‘Titsworth vy. Winnegar, 
51 Barb. (N.Y.) 148. (2) As the re- 


sponsibility of the owners of a grain 
elevator did not commence until grain 
was delivered to them, they were not 
liable for alleged negligence in the 
care of grain on the ground that the 
grain was taken into the elevator 
from a vessel while rain was falling 
and that the vessel’s hatches were not 
protected, Dunn v. Prescott El. Co., 
26 Ont.A. 389 [aff 30 Can.S.C. 620]. 


[b] Negligence of preceding ware- 
houseman.—Independent of statute, a 
warehouseman is ordinarily responsi- 
ble only for his own negligence, and 
not for the negligence of a preceding 
warehouseman. Schagrin v. Bacon, 
117 A. 741, 32 Del. 11 (where, how- 
ever, prima facie liability was shown). 


51. Ash v. Hayes Storage Ware- 
houses, 168 N.Y.S. 631; Hoeveller v. 
Myers, 27 A. 1081, 158 Pa. 461. 


[a] For example, where a ware- 
houseman, having a large quantity of 
plaintiff's goods in storage, removed 
from the warehouse at the expiration 
of his lease, and the new lessee was 
substituted as custodian of the goods 
with plaintiffs’ consent, and subse- 
quently plaintiffs discovered that 
some of the goods were missing and 
sued the original warehouseman on 
the warehouse receipts, defendant was 
liable if the goods were missing at 
the time of the transfer to the new 
lessee, otherwise not. Hoeveller v. 
Myers, 27 A. 1081, 158 Pa. 461. 


52. Schagrin v. Bacon, 117 A. 741, 
32 Del. 11. 


53. Schagrin v. Bacon, supra. 


54. Train v. Atchison, T. & S. F. R. 
Co., 253 S.W. 497, 214 Mo.App. 854; 
Ormsby v. A. B. C. Fireproof Ware- 
porse Co., 2538 S.W. 491, 214 Mo.App. 
36. 


[a] As by entering freight cars to 
drain automobile gasoline tanks after 
delivery to the railroad and negligent- 
ly causing destruction of such auto- 
mobiles. Train v. Atchison, T. & S. 
EF. R. Co., 253 S.W. 497, 214 Mo.App. 
854; Ormsby v. A. B. C. Fireproof 
Warehouse Co., 253 S.W. 491, 214 Mo. 
App. 336, 

55. Macklin v. 


Frazier, 9 Bush 


(Ky.) 3;. Schwartz v. Michigan Ware- 
house Co., 189 N.W. 1, 219 Mich. 401. 


{a] Rule applied.—Where bales of 
tobacco stored In a bonded warehouse 
were damaged by dripping water. 
Schwartz v. Michigan Warehouse Co., 
189 N.W. 1, 219 Mich. 401. 


Proprietors of bonded warehouses ~ 


as subject to general rule requiring 
seed see Supra § 85 text and note 


56. Pezant v. Crawford, 12 S/C.L. 
334; Blin v. Mayo & Follett, 10 Vt. 56, 
33 Am.D. 175. 


57. Barnett v. Tonnies, (Mo.App.) 
180 S.W. 1000. 


[a] Illustration. -—- Where the 
bailee of household goods turned them 
over to a company formed to take over 
his business, the bailor, assenting to 
the substitution, and paying storage 
charges to the company, could not 
hold the bailee liable for the transfer 
of custody. Barnett v. Tonnies, (Mo. 
App.) 180 S.W. 1000. 


hes bad place of storage see supra 


§ 
58. Sessions v. Western R. Corp., 
16 Gray (Mass.) 132. 


wae Rodee v. Wade, 47 Barb. (N.Y.) 


. 


[a] _ Illustration.—Where plaintiffs 
agreed to purchase two thousand three 
hundred bushels of wheat in an ele- 
vator, and paid therefor, the wheat 
being mixed with a larger quantity 
belonging to defendant, and it was un- 
derstood that defendant might use or 
borrow a portion of the wheat on con- 
dition that he would restore an equiv- 
alent in amount and value, and he 
borrowed one thousand four hundred 
bushels, after which the elevator was 
burned with the wheat, plaintiffs, 
whether the title passed to them or 
not, could recover of defendant the 
one thousand four hundred bushels so 
borrowed and not restored. Rodee v. 
Wade, 47 Barb. (N.Y.) 53. 

Pledgees of receipts see supra § 76. 


Transferors of warehouse receipts 
see supra § 62. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 91-93] 


though where, under statute, plaintiff is deprived 
of any property right in the goods stored, and for- 
bidden to possess, transport, use, or sell the same, 
he is not damaged by their loss and will accord- 
ingly be denied recovery against a warehouseman 
for negligence resulting in loss of such property,®° 
and, where he has sold stored property before it was 
damaged while in the warehouseman’s keeping, he 
will be denied recovery as respects such property.°+ 
Where the owner of the goods has no custody there- 
of to release to the warehouseman, because such 
goods were seized by, and in the custody of, the 
government prior to deposit with the warehouse- 
man, there is no contract of bailment between the 
owner and the warehouse keeper under which the 
latter may be held liable for loss or damage to the 
goods,®? and any duty of the warehouseman to the 
owner of the goods is measured by the extent of his 
duty of care to the government which deposited 
them.** Where a law enforcement officer stores 
liquor with a warehouseman after he has seized the 
same under an attachment against the owner, ‘and 
the stored liquor is thereafter lost or destroyed, the 
warehouseman may not escape liability on the plea 
that, under the federal constitution and liquor leg- 
islation, the possession of the goods by plaintiff law 
enforcement officer was illegal,®* nor on the ground 
that in procedure relative to execution sale of the 
liquor the officer was guilty of minor irregularities.®® 
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[§ 92] j. Absence or Necessity of Contract of 
Bailment or Warehouse Receipt. A warehouse- 
man may be held liable ex delicto for breach of his 
duty to use due care in preserving goods stored 
with him,*7 and the owner of goods lost of destroy- 
ed through the negligence of a warehouseman may 
recover against him although there was no contract 
of bailment between the parties.°® 


Absence of warehouse receipt. The fact that a 
warehouseman has not actually issued a warehouse 
receipt for goods destroyed, or has issued one not 
in the statutory form, does not relieve him from lia- 
bility, where the goods have been received by him 
for storage and the owner is entitled to a receipt.®® 


[§ 93] 2. Contracts Extending or Limiting Lia- 
bility—a. Extension of Liability7°—(1) In General. 
A warehouseman may, by special contract, insure the 
goods against loss or injury in general, am or against 
loss or injury generally and without regard to neg- 
ligence, with the exception of specified causes,’? 
or against injury from particular causes,7* but such 
a warranty will not be inferred from mere expres- 
sions of opinion as to the safety of the goods.74 A 
contract limiting a warehouseman’s liability for loss 
from specified causes does not by implication im- 
pose on him an absolute liability for loss from non- 
specified causes.7° The warehouseman may be lia- 
ble where, by special contract, he has undertaken a 


60. Gonch v. Republic Storage Co., 
157 N.E. 136, 245 N.Y. 272 [cert den 
48 S.Ct. 140, 275 U.S. 567, 72 L.Ed. 
430]. 

[a] Intoxicating liquors shipped 
from forcign country to United States 
without permit, for transhipment to 
another foreign country, and as to 
which no permit could lawfully have 
been issued, and possession, sale, use, 
or transportation of which is forbid- 
den by federal statute, are goods of 
such character that the “owner” 
thereof possesses no lawful property 
right therein, and may not recover 
against a warehouseman for his neg- 
ligence resulting in their loss while 
in storage in the United States. 
Gonch v. Republic Storage Co., 157 N. 
E. 136, 245 N.Y. 272 [cert den 48 S.Ct. 
140, 275 U.S. 567, 72 L.Ed, 430]. 


61. Hecht v. Boston Wharf Co., 107 
N.E. 990, 220 Mass. 397, L.R.A.1915D 
725, Ann.Cas.1917A 445. 

[a] MIllustration.—Where plaintiffs 
sold a portion of stored wool before 
injury to it, they could not recover 
against the warehouseman for dam- 
age to such part, since it may be as- 
sumed, under all the circumstances, 
that defendant assented to the sale, 
such an assent having a favorable ef- 
fect on its liability by passing title 
out of plaintiffs under the Sales Act 
(St. [1908] c 237 § 19 rule 1), which 
by direct provision vests 'title to 
specific goods in a deliverable state 


* in the buyer upon the making of the 


contract of sale, and under § 22 of the 
act providing that such goods are at 
the buyer’s risk, whether or not de- 
livery is made, and since the right of 
action for injury always rests in the 
general or special owner of chattels, 
which plaintiffs no longer were of the 
wool sold. Hecht v. Boston Wharf 
Co., 107 N.E. 990, 220 Mass. 397, L.R. 
A.1915D 725, ‘Ann.Cas.1917A. 445. 

62. Armstrong v. Sisti, 152 
254, 242 N.Y. 440. 

[a] Seized liqueor.—A bonded ware- 
house keeper, renting a storeroom to 
government officers for the storage of 


N.E. 


liquor seized, was not liable to the 
owner as bailee for loss of the liquor. 
Armstrong v. Sisti, 152 N.E. 254, 242 
N.Y. 440. 


es sone eerie v. Sisti, supra. 


on v. Smedley Co., 144 A. 
473, “108 Conk, 659. 


[a] Goods do not become contra- 
band under the constitution and stat- 
utes where regularly attached and 
seized by an officer under mesne proc- 
ess against an owner in lawful posses- 
sion of the same, and the possession 
of the attaching officer is so far legal 
as to support an action by him against 
the warehouseman for loss or conver- 
sion. Dejon v. pmediey Co., 144 A. 
473, 108 Conn. 659. 


65. Dejon v. Smedley Co., supra. 


[a] Inconsequential departure 
from procedure prescribed by federal 
authorities does not “work such a de- 
structive and unjust consequence as 
forfeiture of redress for the loss or 
conversion.” Dejon v. Smedley Co., 
144 A. 473, 477, 108 Conn. 659. 


66. Warehouse receipts generally 
see supra §§ 31-82. 


67. State v. Cochrane, 175 S.W. 599, 
264 Mo. 581. 


68. O’Connor v. Moody, 86 N.Y.S. 
214, 90 App.Div. 440; Thornton v. 
Daniel, (Tex.Civ.App.) 185 S.W. 585. 


[a] Goods stored by one lacking 
authority. — Where plaintiffs stored 
their goods with one warehouseman, 
and, without plaintiffs’ consent or oth- 
er authority, such warehouse man re- 
stored the goods with a second ware- 
houseman, and while in the custody of 
the latter they were destroyed, the 
second warehouseman was liable to 
plaintiffs for any loss resulting from 
his negligence, although plaintiffs 
were not parties to the contract of 
bailment with him, and irrespective 
of the question of conversion by the 
first warehouseman in re-storing the 
goods without authority. Thornton v. 
Daniel, (Tex.Civ.App.) 185 S.W. 585. 


[b] Another illustration.—Where 


the agent of a commission firm con- 
tracted with owners of a warehouse 
for the storage of fruit which be- 
longed to patrons of the firm, and a 
list of these patrons was furnished 
to the warehousemen, and the agent 
testified that he agreed to guarantee 
the storage charges, and one of the 
patrons delivered his fruit to the 
warehouse, and took a memorandum 
certifying that fact, the fruit being 
marked by the warehousemen with 
the “name of the party,” etc, such 
patron could recover of the ware- 
housemen for the negligent destruc- 
tion of the fruit, irrespective of any 
question of privity of contract be- © 
tween them. O’Connor v. Moody, 86 
N.Y.S. 214, 90 App.Div. 440. 


69. Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 355; Pullman 
First Nat. Bank v. Young, 55 P. 215, 
20 Wash. 337. 


70. Contract imposing liability as 
insurer against fire see infra § 108 
text and note 91. 


Extension of liability ay bailees 
generally see Bailments § 43. 


71. Morse v. Imperial Grain & 
Warehouse Co., 181 P. 815, 40 Cal.App. 
574; Pittsburgh Safe Deposit Conn: 
Pollock, = Pa. 391, 27 Am.R. 660. 


72. Po v. Farmers’ Union, etc., 
Cone P “384, 130° Cal. 139, 80 Am. 
SR: 87, 53 L.R.A. 673. 


[a] For example, where a ware- 
houseman contracted to deliver wheat, 
“damage by the elements exceptéd,” 
the words quoted were synonymous 
with “act of God,” and he was liable 
where the wheat was destroyed with- 
out negligence on his part, but not 
by an act of God. Pope v. Farmers’ 
Union, etc., Co., 62 P. 384, 130 Cal. 139, 
80 Am.S.R. 87, '63_L.R.A. 673. 


73. Hallock v. Mallett, 
Super. 265. 

74. Hallock v. Mallett, supra. 

75. Morse v. Imperial Grain & 
Warehouse Co., 181 P. 815, 40 Cal.App. 
574, 
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special duty with reference to the goods, and loss 
has resulted from his failure to perform such duty.*® 


Agreement to “protect” carrier. Where a grain 
elevator Gcompany receives grain from a carrier, and 
promises in general terms to protect the carrier, the 
duty of the elevator company to the carrier does 
not go beyond its obligation to retain the grain or 
its proceeds for the benefit of the owner,’ and, on 
disallowance by a court of the carrier’s claim to the 
proceeds of a sale of the grain, the elevator com- 
pany is not lable, under such general agreement, 
to the carrier for the value of the grain.7® 


[§ 94] (2) Agreement To Store in Particular 
Place.*® Where a warehouseman agrees to store 
goods in a particular place, and complies with his 
contract, he is not liable for loss or damage in the 
absence of negligence.6° But when he agrees to store 
goods in a particular place, and stores them in a 
different place, he breaches his contract of bail- 
ment,*! takes the risk of loss or injury to the goods 
while stored in such different place,*? and must re- 
spond in damages irrespective of his negligence®? 
or of the negligence of another warehouseman with 
whom he re-stored the goods without authority,®* and 
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whether or not his storage of the goods in a different 
place constitutes a conversion thereof,*® unless the 
bailor waives his right to have the goods stored in 
the place originally specified.®® 


Under agreement to store goods in licensed ware- 
house, storage in a different place amounts to a 
conversion,®’* and defendant is not excused by the 
fact that his licensed warehouse was filled to capacity 
and so unable to receive the goods,*®® nor will plaintiff 
suing for conversion be denied recovery merely be- 
cause the warehouse receipt showed storage in an 
unlicensed warehouse.®® 


[§ 95] b. Limitation of Liability—(1) Power To 
Limit—(a) In General. In accordance with general 
rules governing bailments,9° and subject to quali- 
fications hereinafter considered,®! a warehouseman 
may by contract limit his liability for loss.°? 


Lease. Where a warehouseman advertises as such 
and accepts goods for storage, his subsequent at- 
tempt to limit liability by a lease agreement chang- 
ing the relationship of the parties to that of land- 
lord and tenant may be subject to attack on the 
ground that the lease is invalid as contrary to the 
original representations of the warehouseman,®? or 


76. Conover v. Wood, 51 N.W. 227, 
48 Minn. 438. 

[a] Failure to give notice of re- 
moval, as required by contract, ren- 
ders a warehouseman liable for re- 
sultant damage. Conover v. Wood, 51 
N.W. 227, 48 Minn. 438. 


Agreement to store in particular 
place see infra § 94. 


77. Omaha Elevator Co. v. Chicago, 
B. & Q. R. Co., 178 N.W. 211, 104 Neb. 
566. 

78. Omaha, Elevator Co. v. Chicago, 
urecn@.) Re CO. Supra: 


79. Place of storage generally see 
supra § 86. 


80. Tallahatchie Compress & Stor- 
age Co. v. Hartshorn, 88 So. 278, 125 
Miss. 662, 17 A.L.R. 974. 


81. Tallahatchie Compress & Stor- 
age Co. v. Hartshorn, supra. 


g2. Firestone Tire & Rubber Co. v. 
City Transfer & Storage Co., 224 P. 
1117, 115 Kan. 737; Williams v. Gal- 
lagher Transfer & Storage Co., 128 So. 
277, 170 La. 461; Tallahatchie Com- 
press & Storage Co. v. Hartshorn, 88 
So. 278, 125 Miss. 662, 17 A.L.R. 974. 


83. Kan.—Firestone Tire & Rubber 
Co. v. City Transfer & Storage Co., 
224 P, VIL 115) Kan, 737, 


La.—Williams v. Gallagher Trans- 
fer & Storage Co., 128 So. 277, 170 La. 
461. 

Miss.—Tallahatchie Compress & 
Storage Co. v. Hartshorn, 88 So. 278, 
125 Miss. 662, 17 A.L.R. 974. 


N.Y.—Mortimer v. Otto, 99 N.E. 189, 
206 N.Y. 89, Ann.Cas.1914A 1121. 


Eng.—Lilley v. Dubleday, 7 Q.B.D. 
510. 

Alta.—Great West Supply Co. v. 
Grand Trunk P. R. Co., 20 Dom.L.R. 
774, 30 West.L.R. 322, 7 West.Wkly. 
780. 

[a] Reasonable care no defense.— 
Although Gen. Bus. L. § 107 requires 
warehousemen to exercise only such 
care of property as a reasonably care- 
ful owner of the property would exer- 
cise, where a warehouseman expressly 
agrees to store property in a particu- 
lar place, no degree of care or vigil- 


ance short of complete performance 
will relieve him of that obligation 
so that he is liable irrespective of neg- 
ligence. Mortimer v. Otto, 99 N.E. 
189, 206 N.Y. 89, Ann.Cas.1914A 1121. 

[b] When bailor has proved con- 
tract and its breach with respect to 
place of storage together with the loss 
and nondelivery of the goods, he has 
made out a case for recovery of the 
damages sustained, irrespective of the 
question of negligence. Firestone 
Tire & Rubber Co. v. City Transfer & 
Storage Co., 224 P. 1117, 115 Kan. 737. 


[c] “Only exception to this gen- 
eral rule is where the destruction of 
the goods must take place as inevita- 
bly at one place as at the other. If 
a bailee elects to deal with the prop- 
erty entrusted to him ina way not au- 
thorized by the bailor, he takes upon 
himself the risks of so doing, except 
where the risk is independent of his 
acts and inherent in the property it- 
self.” Lilley v. Dubleday, 7 Q.B.D. 
510, 511 (where the facts did not bring 
the case within the exception, and the 
warehouseman was held liable). 


84. Thornton v. Daniel, (Tex.Civ. 
App.) 185 S.W. 585. 


85. Firestone Tire & Rubber Co, v. 
City Transfer & Storage Co., 224 P. 
PAL7 115 Kany i787. 


86. Mandl v. McKegney, 162 N.Y.S. 
900 


[a] Waiver shown.—The right of 
one storing goods under an agree- 
ment that they should remain in the 
same warehouse was waived by re- 
ceipt of a letter stating the “busi- 
ness” would be conducted at a new 
address, and acquiescence _ therein. 
Mandl v. McKegney, 162 N.Y.S. 900. 


87. Security Trust Co. v. Long, 16 
S.W.(2d) 82, 321 Mo. 1229. 

88. Security Trust Co. v. Long, su- 
pra. 


89. Security Trust Co. v. Long, su- 
pra. 
[a] TIllustration.—Where a ware- 


houseman received automobiles from 
a railroad company under a bill of 
lading providing for storage in a li- 
censed warehouse, that his receipt 
showed storage in another ‘place did 


not defeat the warehouseman’s liabil- 
ity for conversion, where no waiver 
was shown. Security Trust Co. v. 
Long, 16 S.W.(2d) 82, 321 Mo. 1229. 


90. See Bailments § 44. 
91. See infra §§ 96—98. 


92. Cal.—Taussig v. Bode, 66 P. 
259, 134 Cal. 260, 86 Am.S.R. 250, 54 
LiR.AS T74. 


La.—Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 
90 Am.S.R. 285, 57 L.R.A. 271. 


Mo.—Gashweiler v. Wabash, 
R. Co., 83 Mo. 112, 58 Am.R. 558. 


Neb.—Gesford v. Star Van & Stor- 
age Co., 177 N.W. 794, 104 Neb. 453. 


Eng.—Cordey v. Cardiff Pure Ice 
Co., 88 L.T.Rep.N.S. 192. 


[a] No public policy is infringed 
by stipulations limiting the liability 
of a warehouseman for loss or de- 
terioration caused by the inherent 
qualities of articles stored or by de- 
fects in vessels containing such arti- 
cles. Taussig v. Bode, 66 P. 259, 134 
oer 260, 86 Am.S.R. 250, 54 L.R.A. 


[b] No rule of law forbids a ware- 
houseman from protecting himself 
by contract against liability for dam- 
ages arising from some cause that 
could not be guarded against by use 
of the ordinary means and facilities 
at his disposal. Gesford v. Star Van 
See unis Co., 177 N.W. 794, 104 Neb. 


[c] Change of temperature.—(1) 
Where a building operated for stor- 
age purposes is without equipment 
for heating or for regulating the tem-: 
perature, the bailee, as a condition to 
the acceptance for storage of prop- 
erty liable to be damaged by heat 
or cold, may by special contract re- 
lieve himself from liability for dam- 
ages resulting from changes in the 
temperature which the building lacks 
equipment to guard against. Ges- 
ford v. Star Van & Storage Or Lal 
Say: 794, 104 Bre: aban (2) Damage 
rom improper temperature gener 
see infra §§ 123, 124. ant as 


93. Roarke vy. People’s Storage 
Warehouse Co., 155 A. 584, 52 Reina 


etc., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ * Lat 


§§ 95-97] 


because violating statutory provisions,®* but if a 
plaintiff suing for loss declares upon the lease he is 
bound by a provision therein limiting the liability 
of. the warehouseman to that of a landlord.?® 


[§ 96] (b) Stipulations Relieving Warehouseman 
from Liability for Negligence.°* The general rule 
is that a warehouseman lacks power to contract him- 
self out of responsibility for his own negligence,?? 
and this doctrine has been based on public policy®® 
as revealed by statutes requiring reasonable care of 
bailees generally,®® and on statutory provisions ex- 
pressly forbidding insertion in a warehouse receipt 
of language limiting or modifying a warehouseman’s 


liability or responsibility as imposed by law,! or: 


provisions of the Uniform Warehouse Receipts Act 
dealing with the form of receipt and forbidding in- 
sertion of provisions impairing a warehouseman’s 
obligation to exercise reasonable care,? and, aside 
from the foregoing, provisions of such Uniform 
Warehouse Receipts Act providing that a warehouse- 
man shall be liable for loss resulting from his 
lack of reasonable care have been construed as re- 
vealing a public policy which would be violated 
by a contractual clause limiting liability for neg- 
ligence.? On the other hand, it has been held that 
a contract exempting a warehouseman from liabil- 
ity for damage from his own negligence is valid,‘ al- 
though one attempting to exempt him from “simple,” 


94. Roarke v. People’s 
Warehouse Co., supra. 


95. Roarke vy. People’s 


Storage 


[a] 
Storage 
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mons, 159 P. 262, 59 Okl. 287. 


“UWniess caused by willful act 
of gross negligence.”—A contract by 
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as distinguished from “gross,” negligence would be 
invalid,’ and that, in the absence of contrary stat- 
ute, the general public policy upholding freedom 
of contract prevails over the view that public policy 
should preclude a warehouseman from exempting 
himself from lability for his own negligence.® Other 
authority, while expressly refusing to pass on the 
validity of a stipulation relieving the warehouse- 
man from liability for negligence, has held that 
at any rate he is not relieved therefrom in the ab- 
sence of express words to such effect." 


Refusal to act as warehouseman. A warehouse- 
man reasonably anticipating a strike may express- 
ly refuse to receive goods in the usual way as a 
warehouseman, and, where the owner of the goods 
is notified of conditions and affirmatively assents to 
the placing of goods upon the warehouseman’s prop- 
erty at the owner’s risk, a contract relieving the 
warehouseman of liability for negligence is valid.* 


[§ 97] (c} Stipulations as to Value. According 
to one view, a warehouseman may limit his la- 
bility for loss to an agreed valuation,® as where the 
rate charged is based on the value of the article,’°® 
and such stipulations are not regarded as relieving 
the warehouseman from the consequences of his own 
negligence,+? but are regarded as merely measuring 
the extent of his liability in proportion to the rate 
charged for storage,?2 although where the limita- 


[b] Contract not ynilateralL— 
Where a lumber company, after re- 
ceiving notice from a wharf company 


Warehouse Co., supra. 

96. VWalidity of contracts against 
liability for negligence generally see 
Contracts § 437. 

97. Cal—England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. 

Tll.— Kidd & Co. v. North American 
Provision Co., 249 Il]l.App. 28. See 
Colonial Sugar Co. v. Railway Termi- 
nal & Warehouse Co., 191 Ill.App. 40. 


Ind.—Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497. 


Okl.—Inland Compress Co. v. Sim- 
mons, 159 P. 262, 59 Okl. 287. 


Or.—Bank of California Nat. Ass’n 
v. Schmaitz, 9 P.(2d) 112, 139 Or. 
163. 

Tex.—Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Bargainer, 
(Commn.App.) 45 S.W.(2d) 563 [aff 
(Civ.App.) 31 S.W.(2d) 321]; Camer- 
on Compress Co. v. Whittington, 
(Commn.App.) 280 S.W. 527. 


[a] “The rule has long been set- 
tled that a warehouseman cannot 
insert provisions in the receipt which 
would relieve him from the conse- 


quences of his own negligence.” Ex- 
porters’ & Traders’ Compress & 
Warehouse Co. v. Bargainer, (Tex. 


Commn.App.) 45 S.W.(2d) 563, 565. 


98. England v. Lyon Fireproof 
Storage Co., 271, P. 532, 536, 94 Cal. 
App. 562. 


“A warehouseman may not limit 
his liability for damage or loss of 
goods stored with him for hire, so as 
to exempt himself from damages re- 
sulting from his own negligence, nor 
to relieve himself from the exercise 
of ordinary care. The trend of mod- 
ern authorities holds that such an 
effort on the part of a bailee to ex- 
empt himself from negligence is con- 
trary to public policy.” England v. 
Lyon Fireproof Storage Co., supra. 


99. Inland Compress Co. vy. Sim- 


a compress company relieving it from 
liability for loss by fire, flood, or oth- 
er agencies, unless caused by willful 
act or gross negligence, is against 
public policy as revealed in a statute 
providing that “a bailee for hire must 
use at least ordinary care for the 
preservation of the thing bailed’ and 
is therefore void. Inland Compress 
oo. v. Simmons, 159 P. 262, 59 Okl. 
Under Uniform Warehouse Re- 
ceipts Act see infra text and note 3. 


1, Kidd & Co. v. North American 
Provision Co., 249 Ill.App. 28. 


2. Morse v. Imperial Grain & 
Warehouse Co., 181 P. 815, 40 Cal. 
App. 574; Kidd & Co. v. North Amer- 
ican Provision Co., 249 Ill.App. 28; 
Bank of California Nat. <Ass’n vv. 
Schmaltz, °97 P..(2d) “11227°139) Or.) 163. 


3. Morse v. Imperial Grain & 
Warehouse Co., 181 P. 815, 40 Cal. 
App. 574. 


4 California & Hawaiian Sugar 
Refining Corporation v. Harris Coun- 
ty Houston Ship Channel Nav. Dist., 
27 F.(2da) 392. 

5. California & Hawaiian Sugar 
Refining Corporation vy. Harris Coun- 
ty Houston Ship Channel Navigation 
Dist., supra. 

6. California & Hawaiian Sugar 
Refining Corporation v. Harris Coun- 
ty Houston Ship Channel Nav. Dist., 
supra. 

7. Denver Public Warehouse Co. 
v. Munger, 77 P. 5, 20 Colo.App. 56. 


8. Northwestern Mut. Fire Ass’n 
v. Pacific Wharf & Storage Co., 200 
Pe 934, Loc Cal. 38: 


[a] Such contract violates no law 
of public policy and under it the par- 
ties deal at arm’s length and not as 
warehouseman and depositor. North- 
western Mut. Fire Ass’n v. Pacific 
See Storage Co., 200 P. 934, 187 
Cal, P 


| Central Storage 


that there would be a strike of long- 
shoremen and wharf handlers, after 
which it would not receive a ship- 
ment of lumber except subject to its 
not assuming any responsibility for 
loss until the strike was over, piled 
rough lumber on the latter company’s 
wharf, there was not a unilateral con- 
tract on the part of the wharfinger, 
the lumber company by such act hav- 
ing accepted the conditions stated, 
and affirmatively agreed to relieve 
the wharf company from all risks. 
Northwestern Mut. Fire Ass’n v. Pa- 
cific Wharf & Storage Co., 200 P. 934, 
187 Cal. 38. 


9. Missouri Pac. R. Co. v. Fuqua, 
233 S.W. 926, 150 Ark. 145; Rapp v. 
Washington Storage Warehouse & 
Van Co., 134 N.Y.S. 855, 75 Misc. 16; 
Warehouse Co. v. 
Pickering, 151 N.E. 39, 114 Ohio St. 
76; McGale v. Seeurity Storage, etc., 
Co., 25 Man. 533 (where, however, the 
limitation was held inapplicable be- 
cause the warehouseman violated his 
contract by removal of articles from 
locked receptacles). 


[a] For example, a limitation in a 
receipt and other writings given by 
a warehouse company to plaintiff of 
the company’s” responsibilities to 
fifty dollars, unless a greater value 
of the goods were known to the com- 
pany, is binding on plaintiff. Rapp v. 
Washington Storage Warehouse & 
Van Co., 134 N.Y.S. 855, 75 Misc. 16. 


10. Missouri Pac. R. Co. v. Fuqua, 
233 S.W. 926, 150 Ark. 145; Central 
Storage Warehouse Co. v. Pickering, 
151 N.E. 39, 114 Ohio St. 76. 


11. Rapp v. Washington Storage 
Warehouse & Van Co., 134 N.Y.S. 855, 
75 Misc. 16; Central Storage Ware- 
house Co. v. Pickering, 151 N.E. 39, 
114 Ohio St. 76> 

12. Missouri Pac. R. Co. v. Fuqua, 
233 S.W. 926, 927, 150 Ark. 145; Cen- 
tral Storage Warehouse Co. v. Pick- 
ering, 151 N.E. 39, 114 Ohio St. 76. 
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tion was arbitrarily set at a low value without regard 
and the bailor was 
not affirmatively notified of the limitation, it has been 
held void as necessarily impairing the duty to ex- 
Other authorities take the view 
that a contractual limitation of lability to an agreed 
valuation is, as applied to loss through negligence, 
in effect a limitation of liability for failure to use 
and is therefore void,t# 
and, under a statute expressly prohibiting warehouse- 
men from limiting their labilities or responsibilities 
a contractual limitation of a 
warehouseman’s liability to an agreed value has been 


to the rate of storage charged, 


ereise due edre.t? 


ordinary or reasonable care 


as imposed by law, 
held invalid.?® 


13. Healy v. New York Cent. & H. 
lets (CEES SEDI GNSS PAG es APD, Div. 
516 [att 105 N.E. 1086, 210 N.Y. 646]. 


[a] Tllustration.—A rantneuees 
man, such as a railroad operating a 
parcel check room, cannot insert a 
condition in a receipt for goods de- 
posited, without notice to the bailor, 
that in case of a loss he shall be lia- 
ble for not over ten dollars, since it 
would impair his obligation to exer- 
cise reasonable care, required by Gen. 
Bus. L. § 91. Healy v. New York 
Cent. & H. R. R. Co., 188 N.Y.S. 287, 
153 App.Div. 516 [aff 105 N.E. 1086, 
210 N.Y. 646]. 


14. England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562 (where, however, the warehouse- 
man was given the benefit of a stat- 
utory limitation of liability even 
though denied the right to limit by 
contract). But see Rosenberg v. San 
Francisco Storage Co., 254 P. 909, 81 
Cal.App. 715 (upholding the validity 
of a stipulation under the Uniform 
Warehouse Receipts Act); McMullin 
v. Lyon Fireproof Storage Co., 239 P. 
422, 74 Cal.App. 87 (holding that, 
where an application for storage in 
warehouse receipt provided that re- 
sponsibility of the warehouseman 
was limited to twenty five dollars per 
article, which was below their actual 
value, in view of Civ. Code § 2175, 
relative to car riers, and ‘despite Uni- 
form Warehouse Receipts Act § 57, 
such agreement was not violative of 
§ 3 of Uniform Warehouse Receipts 
Act providing that a warehouseman 
may not limit liability for failure to 
exercise ordinary care, and ware- 
houseman is not therefore liable for 
actual value of articles or a great- 
er amount than agreed on, even 
though guilty of negligence in de- 
livering them to a wrong party). 


15. Longwell Transfer v. Elliott, 
(Tex.Civ.App.) 267 S.W. 346. 


fa] Ilustration.—A provision ina 
contract of a warehouseman limiting 
its liability to fifty dollars for any 
piece or package is invalid, under 
Complete Tex. St. (1920) art 7824 
(Vernon’s Sayles Civ. St. Annot. 
[1914] art 7824), prohibiting any lim- 
iting of its liabilities or responsibili- 
ties as imposed by the laws of the 
state, as under the laws of the state, 
independent of statute, it is the duty 
of a public warehouseman to use 
ordinary care to protect property 
stored with it, and it is responsible 
for full damages from failure to do 
so. Longwell Transfer vy. Elliott, 
(Tex.Civ.App.) 267 S.W. 346. 

16. See supra text and notes 9-15. 

17. Arizona Storage & Distribut- 
ing Co. v. Ryrning, 293 Pi 16; 20, 37% 
Ariz. 232. Compare McMullin v. Ly- 
on Fireproof Storage Co., 239 P. 422, 
74 Cal-App. 87 (where the limitation 
was upheld in a case where the ware- 
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Conversion. 


assent.!® 


houseman converted goods by negli- | 


gent delivery to the wrong party). 


“Whatever the rule may be as to 
the right of the warehouseman to 
limit his responsibility to a named 
sum inserted in the warehouse re- 
ceipt, in case the property is lost or 
injured by reason of his failure to ex- 
ercise the standard of care fixed by 
the law, we feel certain he cannot so 


limit his responsibility where he him- 


self converts the property to his own 
use. If such a limitation of liability 
for his own tort were sanctioned, a 
warehouseman could well afford to 
speculate on his depositor’s goods by 
selling them at their true value and 
then settle with the depositor on the 
basis of the limited value. <A rule 
that would offer such opportunity or 
inducement to the warehouseman 
should not, for reasons of public pol- 
icy, be declared or enforced. More- 
over, when it is considered that the 
warehouseman’s contract obligates 
him to safely keep the deposited 
goods and to protect them from the 
torts and trespasses of others, we 
think the provision in the contract 
for limited responsibility was never 
intended to cover loss or injury oc- 
casioned by the warehouseman’s torts 
and trespasses. Whether, under the 
Uniform Warehouse Receipt Act, a 
warehouseman may limit his respon- 
sibility to less than the full value of 
the deposited goods, when lost or in- 
jured through a failure on his part 
to exercise proper care, is not involv- 
ed in this case, and the instructions 
given by the court predicated on the 
assumption that such question is in- 
volved were erroneous.” Arizona 
Storage & Distributing Co. v. Ryn- 
ning, supra. 

[a] In British Columbia it has 
been held that negligent delivery of 
goods to a third person does not con- 
stitute a conversion thereof depriving 
the warehouseman of the benefit of 
a limitation clause, although he 
would be deprived of the benefit of 
such clause by a willful misdelivery 
constituting a conversion. Maunsell 


v. Campbell Security, etc., Storage, 
etc.,.Co., 29 B.C. 424. 
18. U.S.—California & Hawaiian 


Sugar Refining Corp. v. Harris Coun- 
ty Houston Ship Channel Nav. Dist., 
27 W.(2d) 392. 


La.—Williams v. Gallagher Trans- 
ie & Storage Co., 128 So. 277, 170 La. 
461. 

Mass.—Wainwright v. 
setts Storage Warehouse Co., 
B. 1001, 219 Mass. 247. 


Miss.—Merchants’ Wharfboat As- 
soc. v. Wood, 2 So. 76, 3 So. 248, 64 
Miss. 661, 60 Am.S.R. 76. 

N.Y.—Belzer v. Daub Storage 
Warehouse & Van Co., 130 N.Y.S. 153. 


Tex.—National Compress Co. v. 


Massachu- 
106 N. 


[§§ 97-98 


Irrespective of the right of a ware- 
houseman to limit his responsibility to a named 
sum where goods are lost or injured through his 
negligence,t® he may not do so where the loss re- 
sults from his own conversion thereof.1* 


[§ 98] (2) Necessity of Binding Contract. To 
secure limitation of a warehouseman’s 
contract, it is, of course, necessary to show that a 
binding contract to such effect was in fact made be- 
tween ‘the warehouseman and his bailor.1% 
tractual limitation of liability to an agreed valua- 
tion with respect to present deposits does not affect 
subsequent deposits in the absence of the depositor’s 


hability by 


A con- 


Hamlin, (Civ.App.) 264 S.W. 488 [er- 
ror dism 269 S.W. 1024, 114 Tex. 375]. 


Wash.—Selb v. Pacific Storage & 
Peer nen Co., 196 P. 584, 115 Wash. 


[a] Contract of common carrier 
with warehouseman exempting the 
latter from liability for loss by fire 
due to his negligence of goods stored 
with him pending shipment by a con- 
necting carrier is not binding on the 
owner of the _ goods. Merchants’ 
Wharfboat Assoc. v. Wood, 2 So. 76, 
3 So. 248, 64 Miss. 661, 60 Am.R. 76. 


[b] Subsequent attempt at limi- 
tation ineffectual—(1) Where plain- 
tiff orally contracted with defendant 
warehouse company to move and 
store her furniture, and the damage 
to it occurred while it was being mov- 
ed, she could recover against defend- 
ant for the negligence of its servants, 
regardless of an attempted limitation 
of liability in a receipt subsequently 
given her. Wainwright v. Massachu- 
setts Storage Warehouse Co., 106 N. 
E. 1001, 219 Mass. 247. (2) A receipt 
given by a warehouseman for goods 
stored some four or five weeks after 
delivery of the goods, containing a 
clause limiting defendant’s liability 
to fifty dollars for each piece or pack- 
age stored, unless the value was made 
known at the time of storage, did not 
constitute a contract limiting the 
warehouseman’s liability as of the 
date of the delivery of the goods. 
Belzer v. Daub Storage Warehouse 
& Van Co., 130 N.Y.S. 153, (3) In an 
action by the owner of cotton against 
a warehouseman for loss from a flood 
where receipts were not delivered to 
the owner until after the damage and 
he did not know of conditions con- 
tained therein that the cotton was 
stored at the risk of the owner at 
the time of storage, he was not bound 
by the recitals of the receipts, and 
excluding them from evidence was 
proper as they constituted no part 
of the contract of storage. National 
Compress Co. v. Hamlin, (Civ.App.) 
264 S.W. 488 [error dism 269 S.W. 
1024, 114 Tex. 375). 


[ec] Transfer company acting 
without authority—In an _ action 
against a warehouseman which plain- 
tiff claimed had wrongfully delivered 
his goods to another, the fact that, 
when the goods were ‘shipped by a 
transfer company to the warehouse- 
man, liability was released to a nom- 
inal value to obtain a low freight 
rate, and without consent of plain- 
tiff, is no ground for limiting the 
warehouseman’s liability. Selb. v. 
Pacific Storage & Transfer Co., 196 
P. 584, 115 Wash. 42. 


19. Rosenberg v. San-> Francisco 
SLOrR en, Co., 254 P. 909, 81 Cal.App. 
5. 


[a] Assent shown.—Rosenberg v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 98-100] 


Acceptance of warehouse receipt as indicating as- 
sent to limitation. A bailor’s storage of goods and 
acceptance of a receipt containing a stipulation lim- 
iting hability for loss has been held sufficient to make 
such limitation binding upon him as a term of the 
contract of storage,?° although other authority holds 
that to secure the benefit of a contractual limitation 
the warehouseman invoking it must show that knowl- 
edge of the limitation or exception was affirmative- 
ly brought home to the bailor.2! Where the contract 
is complete prior to issuance of a receipt limiting 
liability to an agreed value, and the bailor’s atten- 
tion is not called to such limitation, it cannot be con- 
sidered that the bailor consents to a change in the 
contract and he is not bound by the limitation clause 
in the receipt.2? Under the provision of the Uni- 
form Warehouse Receipts Act permitting a ware- 
houseman to insert terms and conditions in his re- 
ceipt, provided they do not contravene his obligation 
to exercise reasonable care, it has been held that a 
warehouse receipt has the force and effect of a con- 
tract binding upon the bailor without affirmatively 
bringing to his attention limitations as to value,?? 
although other authority construing the same provi- 
sion holds a limitation of value ineffective in the ab- 
sence of affirmative notice thereof to the bailor.?4 


[§ 99] (8) Construction, Operation, and Effect of 
Limitations in General2®°—(a) Construction. Con- 
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tractual provisions limiting the warelouseman’s lia- 
bility should be construed in the light of applicable 
statutory provisions,?® and in accordance with the 
expressed intent of the parties so far as reasonably 
ascertainable from the language used,?* and, where 
actually or presumably drawn by the warehouseman, 
should be construed strictly against him and in favor 
of the bailor.?® 


[§ 100] (b) Operation and Effect. Where the 
limitation clause is valid,?® and the cause of loss 
falls fairly within the exception stipulated, the ef- 
fect of such clause is to limit the warehouseman’s 
liability as stipulated therein.®° But the limited lia- 
bility clause should be specific and include in its 
terms all damages and acts for which the ware- 
houseman does not hold himself responsible,*! and, 
where the cause of loss does not fall within the ex- 
ceptions specified, limitation of liability will be de- 
nied.3? 


Exception of damage by elements has been con- 
strued as equivalent to excepting damage by act of 
God,?? and under such an exception the warehouse- 
man is not exempted from damage due to a fire of 
incendiary origin®+ or to a leaky roof.*5 


Stipulation for storage at owner’s risk operates to 
exempt a warehouseman from liability for loss not 
due to his negligence.?® 


San Francisco Storage Co., 254 P. 909, 
81 Cal.App. 715. 

20. Taussig v. Bode, 66 P. 259, 134 
Cal. 260, 86 Am.S R. 250, 54 L.R.A. 774. 


[a] Rule forbidding release of 
carrier’s common-law liability by no- 
tice (see Carriers § 1153) is inappli- 
cable to a warehouseman. Taussig Vv. 
Bode, 66 P. 259, 134 Cal. 260, 86 Am. 
S.R. 250, 54 L.R.A. 774. 

21. California & Hawaiian Sugar 
Refining Corp. v. Harris County Hous- 
ton Ship Channel Nav. Dist., 27 F. (2d) 
392. 

[a]. Knowledge not imputed.— 
Knowledge of provisions exempting a 
navigation district as a warehouse- 
man from liability for negligence as 
not imputed to the owner of damaged 
sugar, because tariffs were in the 
hands of the steamship company un- 
loading it as the owner’s agent. Cal- 
ifornia & Hawaiian Sugar Refining 
Corp. v. Harris County Houston Ship 
Channel Nav. Dist., 27 F.(2d) 392. 


22. Williams v. Gallagher Trans- 
fer & Storage Co., 128 So. 277, 170 La. 
461. 

23. Central Storage Warehouse Co. 
v. Pickering, 151 N.E. 39, 114 Ohio St. 
76. 


24. Healy v. New York Cent. & H. 
R. Co., 138, N.Y.S. 287, 1538 App.Div. 
516 [aff 105 N.E. 1086, 210 N.Y. 646] 
(baggage case). : 


25. Limitations or exceptions as 
to particular causes of loss see infra 
§§ 102-132. 

26. Morse v. Imperial Grain & 
Warehouse Co., 181 P. 815, 40 Cal.App. 
574. 


27. Whittington v. Cameron Com- 
press Co., (Tex.Civ.App.) 268 S.W. 216 
[aff (Commn.App.) 280 S.W. 527]. 


[a] Although clumsily drawn, an 
exemption clause will be construed 
to effectuate the intent of the parties 
where such intent can _be_ gathered 
from the language used. Whitting- 
ton v. Cameron Compress Co., (Tex. 
Civ.App.) 268 S.W. 216 [aff (Commn. 
App.) 280 S.W. 527]. 


28. Gulf Compress Co. v. Harring- 
ton, 119 S.W. 249, 90 Ark. 256, 23 L.R. 
A.N.S. 1205; Denver Public Ware- 
house Co. v. Munger, 77 P. 5, 20 Colo. 
App. 56; Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Wills, (Tex. 
Civ.App.) 204 S.W. 1056. 

29. See supra §§ 95-97. 

30. Taussig v. Bode, 66 P. 259, 134 
Cal. 260, 86 Am.S.R. 250, 54 L.R.A. 
774; Gesford v. Star Van & Storage 
Co., 177 N.W. 794, 104 Neb. 453; Rapp 
v. Washington Storage Warehouse & 
Van Co., 134 N.Y.S. 855, 75 Misc. 16. 


81. Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 90 
Am.S.R. 285, 57 L.R.A. 271. 


32. U.S.—California & Hawaiian 
Sugar Refining Corp. v. Harris County 
Houston Ship Channel Nav. Dist., 27 
F.(2da) 392. 


Cal.— Pope v. Farmers’ Union, etc., 
Co., 62 P. 384, 130 Cal. 139, 80 Am.S.R. 
S77, .b3) LaRsA. 673. 


Ky.—Wathen vy. Kentucky Distil- 
leries & Warehouse Co., 131 S.W. 202, 
140 Ky. 417. 


La.—Marks v. New Orleans Cold 
Storave.Co.,131. So. 67H, 107) as 172, 
$0 -Am:S.5;,, 285, 7, .Ta RAs Qu. 


Minn.—Hunter v. Baltimore Pack- 
ae eLG:, 1Co.5 378, UNSW 11, 75. eMinn. 

Miss.—Grenada Cotton Compress 
Co. v. Atkinson, 47 So. 644, 94 Miss. 
93. 

Or.—Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 462, 
465, 105 Or. 67. 

Ont.—Mial v. Oliver, 8 Ont.L. 66. 


[a] Warehouseman must show 
“that the cause of the injury was 
clearly and _ specifically excepted 
against.” California & Hawaiian 
Sugar Refining Corp. v. Harris County 
Houston Shiv Channel Nay. Dist., 27 
F.(2d) 392, 394. 

[b] Ordinary action of elements 
not excepted.—A clause in a ware- 
house receipt exempting the ware- 
houseman from liability for loss by 


fire and water did not cover damage 
from exposure to the ordinary action 
of the elements, but related to dam- 
ages from some disaster produced by 
fire or flood in the nature of an over- 
whelming catastrophe. Grenada Cot- 
ton Compress Co. v. Atkinson, 47 So. 
644, 94 Miss. 93 


-{c] Shrinkage of whisky.—The 
liability of a distiller and of the pur- 
chaser of his plant under agreement 
to care for whiskies stored in a gov- 
ernment warehouse to holders of 
warehouse receipts for any shrinkage 
was limited to the provision in the 
receipts limiting liability to shrink- 
age not exceeding one gallon to the 
barrel above the allowance provided 
for by the act of congress of Aug. 
27, 1894 (28 U. S. St. at L. p 564 «. 
349 § 50), and providing that no al- 
lowance should be made after four 
years’ storage unaffected by an agree- 
ment of the distillers of the state in- 
cluding the one above mentioned, that 
such receipts should be treated as in- 
demnifying against shrinkage for 
seven years, instead of four years, 
and hence the distiller cannot recover 
from his purchaser amounts volun- 
tarily paid by the distiller to receipt 
holders for shrinkage not expressly 
covered by the receipts. Wathen v. 
Kentucky Distilleries, ete. Co., 131 
S.W. 202, 140 Ky. 417. 


83. Pope v. Farmers’ Union, etce., 
Co., 62 P.-384, 130 Cal. 189, 80 Am.S.R. 
8G) ow Mu AwOIlS, 


34. See infra § 110 text and note 5. 


35. Hansen-Rynning v. Oregon- 
Washington R. & Nav. Co., 209 P. 462; 
LO SeOn sow: 


36. Taussig v. Bode, 66 P. 259, 134 
ele 260, 86 Am.S.R. 250, 54 L.R.A. 


[a] QDlustration.—A provision that 
loss by leakage should be at the own- 
er’s risk, while not relieving the ware- 
houseman from liability for negli- 
gence, did operate to relieve him of 
the duty of watching stored casks to 
detect leakage caused by defects in 
the casks or resulting from any cause 
other than improper handling or stor- 
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Under clause limiting liability to specified amount 
for any “piece,” the word “piece” means an individu- 
al article with a separate identity," and the con- 
cealed contents of an article of furniture, not being 
separate pieces, on-the loss of such furniture and its 
contents recovery will be restricted to the amount 
specified for a single piece.*% 

{§ 101] (c) Negligence of Warehouseman. In 
the absence of clear and express stipulation to such 
effect, exemptions are never construed to include neg- 
ligenee of the warehouseman.*® 


Stipulation that goods are stored at owner’s risk 
does not relieve a warehouseman from the duty to 
exercise ordinary care nor relieve him from liability 
for his own negligence.*® Where, however, a ware- 
house company expressly refuses to receive goods as 
such, and agrees to permit the placing of the goods 
on its property only at the owner’s risk pending ter- 
mination of a threatened strike, it is not under the 
usual duty of a warehouseman to exercise ordinary 


care,*! and is relieved of liability for its negli- | 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


ps i 


[§§ 100-103 


[§ 102] 8. Particular Causes of Loss**—a. Col- 
lapse of Building. Under general rules** a ware- 
houseman is liable for loss or injury to stored goods 
caused by collapse of the warehouse resulting from 
structural defects which a reasonable inspection 
would have disclosed,*® or from overloading upper 
floors of the building,#® and the unexplained col- 
lapse of a warehouse has been held sufficient in itself 
to raise a presumption of negligence,** although oth- 
er authority holds that the mere collapse of the ware- 
house from a defect in it or in the foundation does 
not by itself show negligence rendering the ware- 
houseman liable.*® 


[§ 103] b. Contamination from Other Goods or 
from Materials of Which Warehouse Constructed. 
Under the general rules,*® a warehouseman negli- 
gently permitting contamination of plaintiff’s goods 
from other stored goods is responsible for resultant 
damage;°° although where goods become contami- 
nated from the materials of which a warehouse is 
constructed, and the depositor knew and approved 


gence.*? 


age, and, if prudence required inspec- 
tion from time to time, to see whether 
the casks were leaking, the duty to 
inspect rested upon the bailor under 
the contract. Taussig v. Bode, 66 
P. 259, 134 Cal. 260, 86 Am.S.R. 250, 54 
L.R.A. 774. 


Owner’s risk clause as not reliev- 
ing warehouseman from liability for 
negligence see infra § 101 text and 
note, 40. 

37. Rapp v. Washington Storage 
Warehouse & Van Co., 1384 N.Y.S. 855, 
75 Misc. 16. 


38. Rapp v. Washington Storage 
Warehouse & Van Co., supra. 

[a] On loss of sideboard with lac- 
es contained therein, under a clause 
limiting liability to fifty dollars for 
any “piece,’’ the amount recoverable 
was limited to a total of fifty dollars, 
and plaintiff could not recover fifty 
dollars for the sideboard plus up to 
fifty dollars each for each separate 
piece of lace, the decision being based 
both upon the view that the sideboard 
and its contents were only one 
“niece,” and upon the fact that the 
warehouse receipt, which formed part 
of the contract, provided for a limita- 
tion of liability to fifty dollars for 
“any article, together with the con- 
tents.” Rapp v. Washington Storage 
Warehouse & Van Co., 134 N.Y.S. 855, 
858, 75 Misc. 16. 

39. 'U.S.—California & Hawaiian 
Sugar Refining Corp. v. Harris Coun- 
ty Houston Ship Channel Nav. Dist., 
27 F.(2d) 392, 394. 


Ark.—Gulf Compress Co. v. .Har- 
rington, 119 S.W. 249, 90 Ark. 256, 23 
L.R.A.N.S. 1205. 


Cal.—Dieterle v. Bekin, 77 P. 664, 
143 Cal. 683. 

Colo.—Denver Public Warehouse 
Co. v. Munger, 77 P. 5, 20 Colo.App. 
56. 


Ind.—Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497. 


Minn.—Minnesota Butter, etc., Co. 
v. St. Paul Cold Storage Warehouse 
Con Tie NeW OU 0875s Minn, 445, 74 
Am.S.R. 515. 


N.Y.—Herzig v. New York Cold 
Storage Co., 100 N.Y.S. 608, 115 App. 


Div. 40° [aff 83 NW. 1126,) 190 NY. 
511]. 
Or.—Hansen-Rynning v. Oregon- 


conditions prior 


Washington R. & Nav. Co., 209 P. 462, 
L052 OT, tole 


Tex.—Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Shaw, (Civ. 
App.) 20 S.W.(2d) 248; Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Hemphill, (Civ.App.) 292 S.W. 599; 
Exporters’ & Traders’ Compress & 
Warehouse Co. v. Wills, (Civ.App.) 
204 S.W. 1056. 


See Colonial Sugar Co. v. Railway 
Terminal & Warehouse Co., 191 Ill. 
App. 40. 


“Words used in the receipt or con- 
tract that the warehouseman shall 
not be responsible for certain causes 
of damage or injury such as fire, 
water, ete., is generally held not to 
exempt the warehouseman from the 
results of his own negligence or re- 
lieve him from the exercise of rea- 
sonable care.’”’ Exporters’ & Tradérs’ 
Compress & Warehouse Co., v. Bar- 
gainer, (Tex.Commn.App.) 45 S.W. 
(2d) 568, 565 [aff (Civ.App.) 31 S.W. 
(24)' 3217. / 

Validity of contract exempting 
warehouseman from liability for neg- 
ligence see supra § 96. 


40. U.S.—California & Hawaiian 
Sugar Refining Corp. v. Harris Coun- 
ty Houston Ship Channel Nav. Dist., 
27 EF. (2d) 392. 

Ark.—Gulf Compress Co. v. Har- 
rington, 119 S.W. 249, 90 Ark. 256, 23 
L.R.A.N.S. 1205, 


Colo.—Denver Public Warehouse 
Co. v. Munger, 77 P. 5, 20 Colo.App. 56. 


Minn.—Minnesota Butter & Cheese 
Co. v. St. Paul Cold Storage Ware- 
house Co., 77 N.W. 977, 75 Minn. 445, 
74 Am.S.R. 515; Hunter v. Baltimore 
Packing. (Cueto. ac manuals ob 
Minn. 408. 


N.Y.—Herzig v. New York Cold 
Storage Co., 100 N.Y.S. 603, 115 App. 
Pi 40 [aff 83 N.E. 1126, 190 N.Y. 


[a] Ilustration.—Where a ware- 
house receipt provided that perish- 
able goods were received only at the 
owner’s risk, this did not exempt the 
warehouseman from liability for his 
own negligence. Herzig v. New York 
Cold Storage Co., 100 N.Y.S. 6038, 115 
App.Div. 40 [aff 83 N.E. 1126, 190 N. 
re Jalal 


[b] In England, where cheese was 
received by defendants “‘to be stored 


to sending the goods there, it has 


at owner's risk,’”’ and defendants were 
not to be responsible for damage or 
loss caused by certain specified mat- 
ters or “from any other cause what- 
ever,” and the cheese was kept at too 
low a temperature, and the jury found 
there was want of skill, it was held 
that there was nothing to do away 
with the owner’s risk clause, for, al- 
though the act was intentionally 
done, that did not amount to willful 
misconduct, and so defendants were 
not liable. Cordey v. Cardiff Pure 
Ice Co., 88 L.T.Rep.N.S. 192. 


41. Northwestern Mut. Fire Ass’n 
v. Pacific Wharf & Storage Co., 206 
Pe 934, ul St aCalwss: 


42. Northwestern Mut. Fire Ass’n 
v. Pacific Wharf & Storage Co., supra. 


[a] Not liable as depositary.— 
Where a wharf and storage company 
notified a lumber company that on 
account of a threatened strike, it 
would not receive lumber save on the 
risk of the lumber company, which 
expressly agreed thereto, and placed 
lumber on the wharf, where it was 
burned by the negligence of the wharf 
and storage company, it was not lia- 
ble as a depositary, it not having 
stored the lumber as it intended later 
to do. Northwestern Mut. Fire 
Ass'n y. Pacific Wharf & Storage Co.,. 
200 P. 934, 187 Cal. 38. 


43. Act of God or public enemy 
see supra § 84, 


44. See supra §§ 83-92. 


45. Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 355; Madder v. 
McKenzie & Co., Ltd., (Man.) [1931] 
2 Dom.L.R. 522. 


46. Madder v. 
Ltd., supra. 


47. Kaiser v. Latimer, 
833, 40 App.Div. 152. 


48. Wilmot v. Jarvis, 12 U.C.Q.B. 
(Ont.) 641. 


49. See supra §§ 83-92. 


50. Hunter v. Baltimore Packing, 
etc., Co., 78 N.W. 11, 75 Minn. 408; 


_ [a] Storing lemons in close prox-- 
imity to eggs, so that the latter ac- 
quired a bad flavor, is negligence on 
the part of a cold storage warehouse- 
man rendering him liable for the dam- 
age to the eggs. Hunter v. Baltimore 
backing avec. Coy iSieiNuWe cleaners 
Minn. 408. 


McKenzie & Co., 


5 NVY.S= 
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§§ 103-105] 


been held that the warehouseman is not responsi- 


ble.*1 


‘ 


[§ 104] ce. Fire—(1) In General. 


houseman is not an insurer against fire,®? he is un- 
der a duty to exercise ordinary care to protect goods 
in his custody from loss or injury by fire,>? and under 
general rules,°* and in the absence of contrary con- 
tract provision,®®> a warehouseman is not liable for 
loss or injury by fire occurring without his fault or 
negligence,®*® although he will be held responsible 
where the loss or injury by fire was due to the neg- 
ligence of himself or servants,®’ as where he or his 
servants have not exercised due care in connection 
with the rescue of the goods from a -fire,®® or have 
failed to take proper precautions to prevent the in- 


ception or spread of fire.5® 


Statute forbidding removal of gocds from bond- 


Parker v. Union Ice, etc., Co., 
626, 68 Am.S.R. 


Sl. 
54 P. 672, 59 Kan. 
383. 

{a] Illustration.—An inexperienc- 
ed warehouseman is not liable for 
contamination of eggs from - pine 
boards used for the inside of the 
building, where the bailor had had 
many years’ experience in the egg 
business, and after an ample oppor- 
tunity to inspect the building ex- 
pressed his satisfaction with it for 
his purposes. Parker v. Union Ice, 
etc. Co., 54 P. 672, 59 Kan. 626, 68 
Am.S.R. 383. 

52. Tubbs v. American Transfer 
& Storage Co., (Tex.Civ.App.) 297 S. 
W. 670. 

53. Tubbs v. American Transfer & 
Storage Co., supra. 

54. See supra §§ 83-92. 

Precautions to prevent and control 
fires see infra § 105. 

55. See infra §§ 108, 109. 

56. Ala.—Mobile Light & R. Co. v. 
Roberts, 68 So. 814, 192 Ala. 542; Leh- 
man v. Pritchett, 4 So. 601, 84 Ala. 
512; Jones v. Hatchett & Bro., 14 Ala. 
743. 

Ind.— Bottenberg v. Nixon, 97 Ind. 
106; Rice v. Nixon, 49 Am.R. 430, 97 
Ind. 97; Drudge v. Leiter, 49 N.E. 
84, 18 Ind.App. 694, 63 Am.S.R. 359. 

Ky.—Macklin v. Frazier, 9 Bush 3. 

La.—Gibbons v. Yazoo & M. V. R. 
Co., 58 So. 595, 130 La. 671; McCul- 
Jom vy. Porter, Thomas & Foley, 17 La. 
Ann. 89. 

Mass.—Cox v. Vermont Central R. 
Co., 49 N.E. 97, 170 Mass. 129. 

Mich.—McLane, Swift & Co. v. 
Botsford El. ,Co., 99 N.W. 875, 136 
Mich. 664, 112 Am.S.R. 384. 

Miss.—Oktibbeha County Cotton 
Warehouse Co. v. J. C. Page & Co,, 
117 So. 834, 151 Miss. 295; Merchants’ 
Wharf Boat Assoc. v. Smith, 3 So. 249. 

N.Y.—Draper v. Delaware, etc., 


‘Canal Co., 23 N.E. 131, 118 N.Y. 118; 


Grieve v. New York Cent., etc, R. 
Co., 49 N.Y.S. 949, 25 App.Div. 518. 


Okl.—Walker v. Hikleberry, 54 P. 
553, 7 OKl. 599. 
Tex.—American Express Co. v. 


Duncan, (Civ.App.) 193 S.W. 411. 

Que.—Versailles v. La Compagnie 
de L’Union des Abattoirs de Mon- 
treal, 16 Que.Super. 227. 


[a] Accidental fire-——The ware- 
houseman was not liable where it 


contracted to clip oats in its elevator | 


and reship them in the same cars in 
which they were received, but used 
the cars for other purposes and kept 
the grain in its elevator where it 
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ed warehouses at night is no defense to a suit against 


the warehouseman for failure to remove the goods 


While a ware- 


the statute.®? 


Fires. 


when threatened by fire,®° unless the danger of de- 
struction was so small as not to excuse violation of 


[§ 105] (2) Precautions To Prevent and Control 
The duty of a warehouseman to protect his 
goods from fire, in the exercise of ordinary care, ex- 
tends not only to the means employed to prevent a 
fire,°? but also to the means employed to arrest the 
progress of a fire after it has once started.** 


Customary precautions. 
houseman has employed eustomary and reasonable 
precautions to prevent and control fires is a factor 
tending to relieve him of liability for fire loss,** al- 


The fact that a ware- 


though the single fact that he has employed the fire 


was accidentally burned. McLaue, 
Swift & Co. v. Botsford El. Co., 99 
I ks 136 Mich. 664, 112 Am.S. 


‘\ 

[b] Smell of smoke is not alone 
sufficient to put a warehouseman on 
notice that a fire has started in his 
warehouse, where the character of the 
city in which it is located is such 
that the smell might have come from 
the burning of cotton debris in the 
streets and where a diligent search 
has failed to reveal any sign of fire 
within the warehouse, and the ware- 
houseman is not guilty of negligence 
rendering him liable for loss because 
it happened that the fire was inside 
his warehouse and caused destruc- 
tion of it and the contents thereof. 
Oktibbeha County Cotton Warehouse 
Co. v. J. C. Page & Co., 117 So. 834, 
151 Miss. 295. 


[c] What constitutes negligence. 
—The danger from fire which an or- 
dinarily prudent man may be expect- 
ed to guard against is not such dan- 
ger as ordinarily might occur, but 
such as ordinarily would occur. Mer- 
chants’ Wharf-Boat Assoc. v. Liv- 
ingston, (Miss.) 3 So. 251; Merchants’ 
Wharf-Boat Assoc. v. Smith, (Miss.) 
8 So. 249. 

57. Ark.—Jonesboro Compress Co. 
v. Simpson, 32 S.W.(2d) 447, 182 Ark. 
698. 

Cal.—Runkle v. Southern! Pac. Mill- 
ing Co., 195 P. 398, 184 Cal. 714, 16 
A.U.Re 275. 


Ga.—Netzow Mfg. Co. v. Southern 
R. Co., 66 S.H. 399, 7 Ga.App. 163. 


Miss.—Merchants’ Wharf-Boat As- 
soc. v. Wood, 2 So. 76, 3 So. 248, 64 
Miss. 661, 60 Am.R. 76. 


Mo.—Williamson vy. Kansas City 
Stock Yards, (App.) 217 S.W. 614. 


N.J.—Levine v. D. Wolff Co., 73 
A. 73, 78 N.J.Law 306, 138 Am.S.R. 
617. 4 

Tex.—vVincent v. Rather, 31 Tex. 77, 
98 Am.D. 516. 

[a] Fallure of warehouseman to 
ship, by first opportunity afforded, 
goods delivered to him for shipment 
by a carrier constitutes negligence 
where the condition of his yard is 
such that as a man of ordinary pru- 
dence he should have foreseen the 
danger to which the property would 
be exposed by reason of its liability 
to fire. Merchants’ Wharf-Boat As- 
soc. v. Wood, 2 So. 76, 3 So. 248, 64 
Miss. 661, 60 Am.R. 76. 


[b] Failure of warehouseman to 
remove cotton as soon as it is turned 
over to him from a warehouse where 
it, has been stored through mistake 
by the carrier to his own fireproof 


precautions customary for warehouses of the char- 


warehouse renders such warehouse- 
man liable for its destruction by fire. 
Vincent v. Rather, 98 Am.D. 516, 31 
Tex. 77: 

[c] Where fire was caused by 
drunken carelessness of warehouse 
employee, while acting within the 
scope of his employment, the ware- 
houseman was liable for resultant 
damage to stored goods. Runkle v.° 
Southern Pac. Milling Co., 195 P. 398, 
184 Cal. 714, 16 A.L.R. 275. 


58. Aldrich v. Boston, etc., R. Co., 
97 Am.D. 74, 1 Am.R. 76, 100 Mass. 
31 (holding, however, that warehouse- 
men are not responsible for neglect of 
their servants to rescue goods from 
destruction by a fire, at which such 
servants are present, but not in the 
course and scope of their employ- 
ment). . 

[a] Refusal to open warehouse 
doors and let bailor remove his goods 
when the warehouse is threatened 
with a fire originating elsewhere does 
not constitute negligence on the part 
of the warehouseman, where he uses 
all means in his power to prevent 
the fire from reaching the warehouse, 
and such opening would expose it to 
the danger of sparks entering at the 
door, and of plunder by a promiscu- 
ous crowd gathered at the fire. Tur- 
rentine v. Wilmington, ete. R. Co., 
ej eree 126, 100) N-G.5 3753, 6) Am:SuRs 


59. See infra § 105. 

60. Macklin v. Frazier, 9 Bush 
Giayayise 

61. Macklin v. Frazier, supra. 


62. Tubbs v. American Transfer 
Cs ionee Co.,- (Tex.Ciy.App.) 2971S) 


63. Jordan v. Federal Compress 
Warehouse Co., 126 So. 31, 156 Miss. 
514; Tubbs v. American Transfer & 
Storage Co., (Tex.Civ.App.) 297 S.W. 
670. 


[a] Preventing spread of fire.—A 
warehouseman storing cotton was re- 
quired to exercise the same degree of 
care to prevent the spread of fire aft- 
er it had originated as was required 
to prevent the origin of fire. Jordan 
v. Federal Compress Warehouse Co., 
126 So. 31, 156 Miss. 514. 


64. Gibbons v. Yazoo & M. V.'R. 
Co058 So. 505; 130) Mal 67e 


[a] Usual precautions sufficient.— 
A warehouseman, to escape responsi- 
bility for the loss of goods, must 
show that it did not occur through its 
fault; but where the usual precau- 
tions are shown to prevent a fire, 
which is not shown to hove occurred 
through fault of the warehouseman, 
it is not liable. Gibbons v. Yazoo & 
M. V..R. Co.,:58 So. 505, (130 La. 671. 


508 [67 C.J.] 
acter involved will not in itself be sufficient affirm- 
atively to establish lack of negligence,®® as the test 
of negligence is what an ordinarily prudent man 
would do in view of the circumstances and fire haz- 
ards of the particular plant.°® If a warehouseman 
fails to employ customary and reasonable precau- 
tions this may in itself constitute negligence render- 
ing him hable for resultant fire damage.®? 


Character of building.°* In the absence of spe- 
cial contract®® a warehouseman is not obligated to 
store goods in a fireproof structure,*® although he is 
obligated to keep the goods in a building reasonably 
safe from fire under prevailing conditions." 


Fire extinguishing system. A warehouseman op- 
erating a small, tin-inclosed warehouse is under no 
duty to install a fire extinguishing system,*? and the 
fact that the town in which the warehouse is locat- 
ed lacks such a system does not throw upon the ware- 
houseman the duty of installing one in his ware- 
house.7® 


Watchman. The failure to employ a watchman 
may’ or may not*® constitute negligence in accord- 
ance with the particular circumstances involved. 
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[§ 106] (3) Liability as Affected by Ownership 
or Custedy of Burned Goods. The fact that goods 
were not technically within the custody of a ware- 
houseman at the time of their destruction by fire 
will not relieve him from lability if his employees 
negligently caused such fire while acting within the 
scope of their employment.’® 


Bonded warehouse.*7 The appointment of a gov- 
ernment storekeeper invested with joint custody of 
goods does not lessen in any degree the diligence re- 
quired of a warehouseman to protect goods in his 
custody from fire,** and the warehouseman may be 
responsible for fire loss resulting from the careless- 
ness of the government storekeeper if the warehouse- 
man could have prevented such loss by the exercise 
of ordinary diligence.7® 


For grain borrowed of bailor and not returned 
the warehouseman is absolutely liable in case of its 
destruction by fire.®° 


Where grain is mingled*! in a warehouse with that 
of the warehouseman or of other bailors, under such 
circumstances as to constitute a sale to the ware- 
houseman,®? on the destruction thereof by fire the 


65. Whittington v. Cameron Com- 
press Co., (Tex.Civ.App.) 268 S.W. 
216 [aff (Commn.App.) 280 S.W. 527]. 

[a] Mature of cotton compressing 
and storage business is such that 
practically every plant differs from 
others and “necessarily has exposures 
to, and dangers from, fire peculiar to 
that particular plant and differing 
from all others,” so that proof that a 
cotton warehouseman adopted all cus- 
tomary fire precautions does not en- 
title him to a peremptory instruction 
on the issue of negligence. Whit- 
tington v. Cameron Compress Co., 
(Tex.Civ.App.) 268 S.W. 216 [aff 
(Commn.App.) 280 S.W. 527]. 


66. Whittington v. Cameron Com- 
press Co., supra. 


67. Jonesboro Compress Co. v. 
Simpson, 382 S.W.(2d) 447, 182 Ark. 
698; Gulf Compress Co. v. Harring- 
ton, 119 S.W. 249, 90 Ark. 256, 23 L. 
R.A.N.S. 1205; Netzow Mfg. Co. v. 
Southern R. Co., 66 S.E. 399, 7 Ga.App. 
163; Williamson v. Kansas_ City 
Stockyards, (Mo.App.) 217 S.W. 614. 


68. Generally see supra § 86. 
69. See infra § 109. 


70. P. & A. Dispatch v. MacDou- 
alle 7.0) INE. bpd, 901 SindwApp., LS; 


71. Gulf Compress Co. v. Harring- 
ton, 119 Sw. 249, 90 Ark. 256, 23 IL. 
RAGIN. LeZ0by dené A, Dispatcher. 
MacDougall, 170 N.E. 551, 91 Ind.App. 
18 


[a] Cracks in building adjacent to 
railroad.—The owner of a warehouse 
for the storage of cotton, situated ad- 
jacent to a railway track, may be 
found negligent in permitting cracks 
in the building through which sparks 
might reach the cotton, and in keep- 
ing in the building large quantities 
of loose cotton, through which fire 
would spread rapidly, in close prox- 
imity to the property of the bailor. 
Gulf Compress Co. v. Harrington, 119 
Pee 249,. 90 Ark. 256, 23 I:R.A.N‘S: 

72. Austin v. Heath, 122 So. 865, 
168 La. 605. 

73. Austin v. Heath, supra. 


[a] Failure to have water barrels 
handy for the extinguishment of pos- 
sible fires was not negligence under 


the circumstances involved, and, even 
if it be assumed that it was negli- 
gence, there is no liability for loss 
where there was _no causal connec: 
tion between such alleged negligence 
and the fire loss. Austin v. Heath, 
122 So. 865, 168 La. 605. 


_74 Jonesboro Compress Co. vy. 
Simpson, 32 S.W.(2d) 447, 182 Ark. 
698; Jonesboro Compress Co. v. Hall, 
18 S:W.(2d):298, 178 Ark. 7533 Wil- 
liamson v. Kansas City Stock Yards, 
(Mo.App.) 217 S.W. 614. 


[a] Inflammable goods.—Cotton 
is one of the most inflammable sub- 
stances outside of explosives, and a 
fire developing therein spreads rapid- 
ly so that a warehouseman and cotton 
compressor leaving cotton unguarded 
by any watchman during the noon 
hour is negligent and responsible for 
loss resulting from a fire originating 
at that time. Jonesboro Compress 
Co. v. Hall, 18 S.W.(2d) 298, 178 Ark. 
753. See to same effect Jonesboro 
Compress Co. v. Simpson, 32 S.W.(2d) 
447, 182 Ark. 698. 


[b] Locked gates with no watch- 
man to open same to admit firemen. 
—It is negligence to lock the gates 
of stockyards, leaving no watchman 
with keys at convenient places to let 
firemen in to fight fire. Williamson 
v. Kansas City Stock Yards, (Mo. 
App.) 217 S.W. 614. 


75. Austin v. Heath, 122 So. 865, 
168 La. 605; Oktibbeha County Cot- 
ton Warehouse Co. v. J. C. Page & 
Co., 117 So. 834, 151 Miss. 295. 


[a] Where defendant operated 
small tin warehouse for the storing 
of cotton, having therein at times 
some two hundred to three hundred 
bales, a watchman was not reason- 
ably necessary so that defendant’s 
failure to employ a watehman did not 
constitute negligence rendering him 
liable for loss by fire. Austin vy, 
Heath, 122 So. 865, 168 La. 605. 


[b] Fireproof warehouse contain- 
ing small amount of cotton left un- 
guarded at night.—A warehouseman’s 
failure to employ a night watchman 
to watch fifty-three bales of cotton 
“during the still hours of the night, 
at a time when the cotton was se- 
curely located in a building com- 


posed of brick walls, with a fireproof 
or metal roof, and no place of en- 
trance, save at the doors, which were 
securely shut and locked, protecting 
that within from outside or extrane- 
ous things, and nothing to arouse any 
suspicion at the time of the close of 
the day’s business that anything un- 
usual was about to happen’’ is not 
negligence. Oktibbeha County Cot- 
ton Warehouse Co. v. J. C. Page & 
Co., 117 So. 834, 836, 151 Miss. 295. 


76. Train v.. Atchison, T. & S. EF. 
R. Co., 253 SOW. 497.5 212 Nrov App: 
3543" Ormsby -v. “Ay BiG! Riréproot 
Warehouse Co., 253 S.W. 491, 214 Mo. 
App. 336. 


Necessity of custody to impose lia- 
bility generally see supra § 90. 


77. Imports see Customs Duties §§ 
304-309. 


Storage of spirits see Internal Rev- 
enue §§ 186, 187, 193. 


78. Macklin v. Frazier, 
(Ky.) 3. 

79. Macklin v. Frazier, supra. 
_[a] “What will constitute proper 
diligence in this regard must to a 
very great extent depend upon the 
character of the duty being discharg- 
ed by the store-keeper and the power 
of the warehouseman to supervise or 
control his actions.” Macklin v. Fra- 
zier, 9 Bush (Ky.) 38, 5. 


[b] Where government storekeep- 
er left combustible material in ware- 
house. on closing it for the night, and 
where the warehouseman was of 
equal authority with such storekeep- 
er with respect to opening and clos- 
ing the warehouse, the warehouse- 
man would be liable for loss by fire 
due to the leaving of combustible ma- 
terial even ‘though this occurred 
through carelessness of the govern- 
ment storekeeper if the warehouse- 
man failed to exercise ordinary dili- 
gence to prevent such careless act. 
Macklin v. Frazier, 9 Bush (Ky.) 3. 


80. Rodee v. Wade, 47 Barb. (N. 
Nay Leh 

81. Prorating loss as among dif- 
ferent owners of grain stored in com- 
mon see supra § 24. 


82. See supra § 22. 


9 Bush 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 106-109] 


warehouseman is lable to the vendor irrespective of 
neglhgenece,** although where the transaction consti- 
tutes a bailment** he is liable only for fire loss re- 
sulting from his negligence even though the identi- 
cal grain is not to be returned and has in fact been 
sold. 


[§ 107] (4) Liability Where Goods Are Burned 
after Conversion. Where the warehouseman has 
previously converted goods, their subsequent destrue- 
tion by fire without his negligence does not relieve 
him of hability for the value thereof,®® and the ware- 
houseman’s liability for wrongful disposition of stor- 
ed goods is not affected by the fact that the ware- 
house and the property therein are subsequently de- 
stroyed by fire without his fault.87 Where, however, 
the owner of the goods has agreed to accept them aft- 
er conversion, but has failed to take them within a 
reasonable time, and they are then burned without 
fault of the warehouseman, the loss falls upon the 
owner and not upon the warehouseman.*® 


[§ 108] (5) Under Special Contracts—(a) Ex- 
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by a warehouseman to keep the stored goods insur- 
ed®® does not make the warehouseman himself an 
insurer,®°® but his contract may be broad enough to 
render him so hable.°! Where the contract is rea- 
sonably susceptible of such a construction, a ware- 
houseman will be held lable as an insurer against 
loss or injury by fire.®? 

Agreement to store in particular place. Aside 
from agreements involving the fireproof character of 
a warehouse,?® if a warehouseman agrees to store 
goods in a particular place, and in violation of his 
agreement stores them elsewhere, he does so at his 
own risk and, irrespective of negligence, he is liable 
for their destruction by fire while stored at a place 
other than that agreed on,°* in the absence of the 
bailor’s waiver of his right to have the goods kept 
at the place originally specified.®® 


[§ 109] bb. Agreement as to Storage in Fireproof 
Structure. Where a warehouseman agrees to store 
goods in a fireproof structure, and fails to do so, he 
is responsible for their damage or destruction by fire 


tending Liability—aa. In General. 


83. Mostoller v. Dubois, 38 Ill. 
App. 644; Thompson vy. Jordon, 73 N. 
B. 1087, 164 Ind. 551; Snow v. Wolse- 
ley Milling Co., 7 Terr.L. 123. 

84 See supra § 22. 

85. Nelson v. Brown, Doty & Co., 
5 N.W. 719, 53 Iowa 555; Moses v. 
Teetors, 67 P. 526, 64 Kan. 149, 57 L. 
R.A. 267. 

86. Columbia Compress Co. _ v. 
Reid, 254 S.W. 825, 828, 160 Ark. 436; 
McGinn vy. Butler, 31 Iowa 160; Kan- 
sas Wheat Growers’ Ass’n v. Farm- 
ers’ Elevator Co. of Luray, 272 P. 
181, 127 Kan. 27; Busse v. Edmonton 
Grain & Hay Co., (Alta.) [1932] 1 
Dom.L.R. 744. 

“After appellant had failed or re- 
fused to make delivery of the cotton 
on demand, it became immediately 
liable for the value, and the fact 
that the cotton was subsequently de- 
stroyed by fire, even without negli- 
gence on the part of appellant, does 
not exonerate it from the liability 
which had already accrued.’ Colum- 
bia Compress Co. v. Reid, supra. 

[a] Diligence no defense.—An el- 
evator’s diligence in the care of 
wheat after demand for delivery by a 
growers’ association, and conversion 
by refusal of such demand, did not re- 
lieve the elevator from liability for 
the value of wheat subsequently de- 
stroyed by fire. Kansas Wheat Grow- 
ers’ Ass’n v. Farmers’ Elevator Co. of 
Luray, 272 P..181, 127 Kan. 27. 

. 87. Dierkson v. Cass County Mill, 
etc., Co., 42 Iowa 38; McGinn v. But- 
ler, 31 Iowa 160. 


Wrongful sale or other disposition 
of stored goods see infra §§$ 171-176. 


88. Carnes v. Nichols, 10 Gray 
(Mass.) 369. 
ge9. See infra § 111. 


90. Lancaster Mills v. Merchants’ 
Cotton-Press Co., S.W. 317, 89 
Tenn. 1, 24 Am.S.R. 586. 


91. Thompson v. Thompson, 81 N. 
W. 204, 548, 78 Minn, 379. 


[a] Provision that “charge for 
storage shall cover loss by fire only,” 
all other damages being excepted, 
constitutes an implied contract by 
the warehouseman to be liable as an 
insurer of loss against fire. Thomp- 
son v. Thompson, 81 N.W. 204, 543, 
78 Minn. 379. 

[b] Subsequent modification.— 
Where a contract of insurance arises 


An agreement 


by implication from a clause in a 
storage receipt that “this charge for 
storage shall cover loss by fire only,” 
a subsequent modification of the 
agreement, whereby no charge is 
made for storage, destroys the im- 
plied contract of insurance. Thomp- 
son v. Thompson, 81 N.W. 204, 543, 
78 Minn. 379. 


92. Sams v. Cochran & Ross Co., 
125 S.E. 626, 188 N.C. 731. 

[a] Agreement to be “responsi- 
ble.”—W here a warehouseman 
agreed, if allowed to remove goods to 
its warehouse, there to be crated for 
shipment, to be responsible for them, 
it became an insurer thereof, and was 
liable for their destruction by fire. 
Sams v. Cochran & Ross Co., 125 S.E. 
626, 188 N.C. 731. 

$3. Agreement to store in fireproof 
structure see infra § 109. 

94. La—Williams v. Gallagher 
Transfer & Storage Co., 128 So. 277, 
170 La. 461. 

Mich.—Hudson Vv. Columbian 
Transfer Co., 100 N.W. 402, 137 Mich. 
255, 109 Am.S.R. 679. 


Minn.—-McCurdy v. Waliblom Fur- 


niture, ete., Co.,, 102 -N.W.. 873, 94 
Minn. 326, 3 Ann.Cas. 468. 
N.Y.—Mortimer vy. Otto, 99 N.E. 


189, 206 N.Y. 89, Ann.Cas.1914A 1121; 
Bush Terminal Co. v. Globe & Rut- 
gers Wire Ins. Co. of City of New 
York, 169 N.Y.S. 734, 182 App.Div. 748 
[aff 127 N.B. 909, 228 N.Y. 575). 


Pa.—Boyakine v. Sweeting, 23 Pa. 
Dist. 245. 

[a] Illustration.—A warehouse- 
man was liable for the destruction 
by fire of furniture and contents re- 
moved from an agreed storage place 
three months after being received to 
another warehouse for crating and 
packing, and defendant warehouse- 
man was liable although the fire orig- 
inated on premises other than his 
own and although he was guilty of no 
negligence in failing to save plain- 
tiff’s furniture. Williams v. Galla- 
gher Transfer & Storage Co., 128 So. 
277, 170 La. 461. 


[b] Where warehouseman con- 
tracts to store goods in one ware- 
house and (1) stores them in another 
(Hudson v. Columbian Transfer Co., 
100 N.W. 402, 187 Mich. 255, 109 Am. 
S.R. 679), (2) or afterward removes 
them to another, without notice to the 
bailor (McCurdy v. Wallblom Furni- 


irrespective of negligence,°® and, where a ware- 


ture, etc., Co., 102 N.W. 873, 94 Minn. 
326, 38 Ann.Cas. 468; Boyakine v. 
Sweeting, 23 Pa.Dist. 245), he is ab- 
solutely liable for their loss by fire. 


95. Mandl v. McKegney, 162 N.Y. 
S. 900 (waiver shown). 

96. Ala.—Hatchett v. Gibson, 13 
Ala. 587. . 


Cal.—Kirstein v. Bekins Van & 
pleceee Co., 150 P. 999, 27 Cal.App. 


Ill.—-Wrenn v. Warble Storage & 
Furniture Co., 236 IllApp. 601. See 
Weigel v. W. C. Reebie & Bro. Co., 
192 Ill.App. 283. 


Kan.—Locke v. Wiley, 105 P. 11, 81 
Kan, 143, 24 L.R.A.N.S. 1117 and note, 
19 Ann.Cas. 241 and note. 

Miss.—Tallahatchie Compress & 
Storage Co. v. Hartshorn, 88 So. 278, 
125 Miss. 662, 17 A.L.R. 974. 


N.Y.—Dietz v. Yetter, 54 
258, 34 App.Div. 453. 


[a] Contract sufficiently shown.— 
Where a warehouseman, by his sta- 
tionery, signs in and on his Office and 
warehouses and moving vans, and in 
other ways, represented to the public 
in general and held himself out as 


N.Y.S. 


j engaged in furnishing fireproof stor- 


age only, and one who had frequently 
seen the representations, and who re- 
lied thereon, stored his gcods, the 
law implied a contract for storage in 
a fireproof building. Kirstein v. Be- 
kins Van & Storage Co., 150 P. 999, 27 
Cal.App. 586. 


[b] Under agreement to store 
goods in brick compartment, a ware- 
houseman storing them in a wooden 
compartment is liable for their sub- 
sequent loss by fire, irrespective of 
his negligence. Tallahatchie Com- 
press & Storage Co. v. Hartshorn, 88 
So. 278, 125 Miss. 662, 17 A.L.R. 974. 


[c] Where there was express 
agreement to store goods in brick 
building, and where goods stored in 
that building were not injured by a 
fire which destroyed the adjoining 
wooden one, the placing of the goods 
in the wooden building, which sub- 
jected them to a risk not contemplat- 
ed by the parties, and wherein they 
were destroyed by fire, made the 
warehouseman liable for the resulting 
loss, as “an agreement to keep prop- 
erty in a certain kind of building is 
not satisfied by placing and keeping 
it in a different kind of a warehouse, 
and especially one less secure than 
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houseman has warranted or represented the ware- 
house to be fireproof, and it is not, he is liable for 
loss by fire from whatever cause resulting.®? 
agreement to store in a fireproof structure does not 
necessarily involve the necessity of providing means 


for extinguishment of fire.®§ 


Placing goods temporarily in unfireproofed place 
may®® or may not? constitute breach of a contract to 
store goods in a fireproof structure rendering the 
warehouseman liable for fire loss, according to the 


particular circumstances involved. 


[§ 110] (b) Limiting Liability. Generally speak- 
ing, contractual provisions exempting a warehouse- 
man from liability for loss by fire do not relieve him 
from the duty of exercising ordinary care to protect 
the property against fire,” and under contractual pro- 
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and effectual.* 


[§§ 109-110 


ble for fire damage due to his negligence,* although 
a contract exempting a warehouseman from liability 
for fire loss occurring without his negligence is valid 


Exception of “damage by the elements” does not 


relieve a warehouseman from liability for damage 


caused by a fire of incendiary origin.® 


Exception of loss by “fire damage” is broad enough 
to include exemption from liability for complete de- 
struction of stored goods by fire,® and use of the 


word “damage” does not confine the exemption to 


Owner’s risk. 


visions of this. character a warehouseman remains lia- 


the kind of warehouse provided for 
in the agreement.” Locke v. Wiley, 
hoje. Seton Sl Wane taon 24 WunkyeAs 
N.S. 1117, 19 Ann.Cas. 241. 


Agreement to store in particular 
place irrespective of fireproof char- 
acter see supra § 108. 


$7. Hickey v. Morrell, 7 N.E. 321, 
102 N.Y. 454, 55 Am.R. 824 [rev 12 
Daly 482]; Clifford v. Universal Stor- 
age Warehouse, etc., Co., 102 N.Y.S. 
460, 52 Mise. 596; Gruel v. Yetter, 55 
N.Y.S. 4438, 26 Misc. 851 [aff 58 N.Y.S. 
373, 27 Misc. 494]. 


[a] Warehouseman is liable for 
deceit to one who incurs loss through 
reliance upon a circular issued by the 
warehouseman stating that the ex- 
terior of his building is “fireproof,” 
and that ‘no expense has been spar- 
ed in supplying . . . protection 
against the spread of fire,’ where a 
part of the portion described to be 
fireproof is known by the warehouse- 
man to be of wood. Hickey v. Mor- 
en N.E. 321, 102 N.Y. 454, 55 Am. 
R. 324. 


98. Jones v. Hatchett & Bro., 14 
Ala. 743. 
{a] Iustration.—An agreement 


to store cotton in a fireproof ware- 
house does not devolve on the ware- 
houseman the necessity of providing 
water and buckets for the extinguish- 
ment of fire, where there is no such 
term in the contract and no such cus- 
tom among warehousemen. Jones v. 
Hatchett & Bro., 14 Ala. 743. 


99. Wrenn v. Warble Storage & 
Furniture Co., 236 Ill.App. 601. 


fa] TIllustration.—A warehouse- 
man was liable for the loss of goods 
which it agreed to store in a fire- 
proof warehouse, but which it left 
for five days in an uncompleted re- 
ceiving room where they were burn- 
ed. Wrenn v. Warble Storage & Fur- 
niture Co., 286 Ill.App. 601. 


1. Holly Sugar Corporation 
Leonardt, 200 P. 1047, 187 Cal. 134. 


[a] Delay excused by congestion. 
—One who contracted to store all 
sugar shipped in a fireproof ware- 
house was entitled to a reasonable 
time and to the use of reasonable and 
ordinary methods for making trans- 
fer of the sugar from the cars to the 
warehouse, and, where the sugar 
company shipped sugar unusually 
fast and owing to congestion some 
sugar was left on a landing platform 
pending permanent storage, and was 
accidentally burned while on such 
platform, the warehouseman was not 
liable. Holly Sugar Corporation y. 
Leonardt, 200 P. 1047, 187 Cal. 134. 


Vv. 


2. Dieterle v. Bekin, 77 P. 664, 142| 
Cal. 683. 


8. Gulf Compress Co. v. Harring- 
ton, 119 S.W. 249, 90 Ark. 256, 23 L. 
R.A.N.S. 1205; Dieterle v. Bekin, 77 
P. 664, 143 Cal. 683; Glazer v. Hook, 
129 N.E. 249, 74 Ind.App. 497; Ex- 
porters’ & Traders’ Compress & Ware- 
house Co. v. Bargainer, (Tex.Commn. 
App.) 45 S.W.(2d) 563 [aff (Civ.App.) 
31 S.W.(2d) 321]; Cameron Compress 
Co. v. Whitington, (Tex.Commn.App.) 
280 S.W. 527 [Laff (Civ.App.) 268 S.W. 
216]; Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Shaw, (Tex. 
Civ.App.) 20 S.W.(2d) 248; Export- 
ers’ & Traders’ Compress & Ware= 
house Co. v. Hemphill, (Tex.Civ.App.) 
292 S.W. 599; Exporters’ & Traders’ 
Compress & Warehouse Co. v. Wills, 
(Tex.Civ.App.) 204 S.W. 1056. 


[a] “Act of Providence or fire 
damage excepted.”—-A provision in a 
cotton storage receipt requiring rede- 
livery, “act of Providence or fire 
damage excepted,” did not, as a mat- 
ter of construction, exempt a ware- 
houseman from liability for fire loss 
caused or contributed to by his neg- 
ligence. Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Shaw, (Tex. 
Civ.App.) 20 S.W.(2da) 248. 


[b] “Not responsible for loss by 
fire.’—-A warehouse receipt, reciting, 
“Not responsible for loss by fire, acts 
of Providence, natural shrinkage, old 
damage, or for failure to note con- 
cealed damage,”’ did not cover loss by 
fire by the warehouseman’s negli- 
gence, Gulf Compress Co. v. Har- 
rington, 119 S.W. 249, 90 Ark. 256, 23 
L.R.A.N.S. 1205. 


_{e] Failure specifically to except 
negligence.—A contract of a ware- 
house company, covering the storage 
of cotton, and stipulating that the 
company would not be responsible for 
loss by fire or otherwise, not stipulat- 
ing against responsibility for loss 
through fire caused by its own negli- 
gence, did not exempt the company 
from liability for loss by fire so caus- 
ed. Exporters’ & Traders’ Compress 
& Warehouse Co. v. Wills, (Tex.Civ. 
App.) 204 S.W. 1056. 

4. Whittington v. Cameron Com- 
press Co., (Tex.Civ.App.) 268 S.W. 
216 [aff (Commn.App.) 280 S.W. 527]. 

[a] Such exemption is not contra- 
ry to public policy and void, and a 
contract in terms exempting the 
warehouseman from liability for loss 
“by Act of Providence or fire dam- 
age’ does not attempt to relieve the 
warehouseman from liability for neg- 
ligence and is valid and effectual as 
an exemption, provided the ware- 
houseman shows that the fire damage 


eases of damage by partial destruction as distin- 
euished from complete destruction.* 


A contract providing that fire loss 


shall be at the owner’s risk should not be eonstrued 
as exempting a warehouseman from liability for fire 


was not due to his negligence. Whit- 
tington v. Cameron Compress Co., 


(Tex.Civy. App). 268 SoW.) 2062 fate 
(Commn.App.) 280 S.W. 527]. 
5. Pope v. Farmers’ Union, etc., 


Co., 62 P. 384, 130 Cal. 139, 80 Am. 
S.R. 87, 53 L.R.A. 673 and note. 


{a] Occurrine without negligence 
of warehouseman.—Where a ware- 
houseman contracted to deliver 
wheat, damage by the elements ex- 
cepted, it was no defense to an action 
for the warehouseman’s failure to 
deliver the wheat on demand that it 
had been partly destroyed and partly 
damaged by fire of incendiary origin, 
without negligence on the part of de- 
fendant, since the exception, ‘“dam- 
age by the elements excepted,” should 
be construed as Synonymous with 
“act of God.” Pope v. Farmers’ Un- 
ion, etc., Co., 62 °P. 384, 130° Cali 1393 
80 Am.S.R. 87, 53 L.R.A. 673. 


6 Whittington v. Cameron Com- 
press Co., (Tex.Civ.App.) 268 S.W. 
ate 218 [aff (Commn.App.) 280 S.W. 


7 Whittington v. 
press Co., supra. 


“A reasonable and fair interpreta- 
tion of the language used discloses 
that the phrase, ‘by act of Providence 
or fire damage,’ relates to and quali- 
fies the word ‘loss,’ and that such 
phrase was meant to and does limit 
the kinds of loss from which appellee 
relieved itself of liability, and not 
the extent of such loss. To hold oth- 
erwise would, we think, defeat the 
reasonably clear intent shown by the 
instrument. Appellant earnestly in- 
sists that, having used the words ‘fire 
damage,’ the exemption must be lim- 
ited to a strict interpretation of that 
term, and that only ‘damage’ by fire 
was exempted, and not ‘destruction’ 
by fire. Inasmuch as we think it 
fairly appears that it was from loss 
by fire as well as loss by act of Proy- 
idence that the appellee intended to 
relieve itself, we confess that we see 
no good reason why the word dam- 
age was added in the receipt at all. 
We think, however, that it would be 
a strained construction to say that 
appellee intended to exempt itself 
from _ liability for all damage by fire 
to this cotton, even though such 
damage be 99 per cent. of its value, 
or up to the point of total destruc- 
tion, but that in the event of total 
destruction it would then claim no 
such exemption. Such an interpreta- 
tion would, we think, do violence to 
the language used, and be contrary to 
the well-established rules of con- 
struction.” Whittington v. Cameron 
Compress Co., supra. 


Cameron Com- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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loss caused by his negligence. Where grain has 
been mixed with that of others, and is destroyed by 


fire, and the storage contract provides that loss by | 


fire is at the owner’s risk, the title to the grain re- 
mains in the bailor so that such clause operates to 
exempt the warehouseman from liability, and plain- 
tiff bailor may not recover on the theory that upon 
mixing the grain became that of the warehouseman 
who was the “owner” assuming risk of loss by fire.® 


Under contract providing that liability of ware- 
houseman shall cease after delivery of goods to rail- 
road for transportation the warehouseman neverthe- 
less remains liable for fire loss caused by the negli- 

_ gence of his employees after such delivery and while 
acting within the scope of their employment.?° 


Where warehouseman expressly refuses to accept 
goods as depositary, and permits them to be placed 
on his property only at the owner’s risk because of 
disturbed conditions, the warehouseman is not lia- 
ble for destruction of the goods through fire even 
though caused by negligence of his employees. 


Agreement made after fire to satisfy the owner’s 
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claim for damages by the substitution of other cot- 
ton of the same kind and quality, instead of paying 
the value of the burned cotton, is valid.*? 


[§ 111] (6) Insurance Procured by Warehouse- 
man!2?—(a) Duty of Warehouseman To Procure In- 
surance—aa. In General. In the absence of contra- 
ry statute or of an agreement, express or implied, a 
warehouseman is under no duty to keep stored goods 
insured ;14 but he is under a duty to effect insurance 
where he has expressly or impliedly contracted to do 
so,+> and an agreement to procure insurance on the 
stored goods may be implied from the cireumstance- 
es,1® such as the warehouseman’s making of a charge 
for insurance,7 or a previous course of dealing he- 
tween the parties to effect insurance through the 
warehouseman,!® although the depositor’s mere re- 
quest that the warehouseman procure fire insurance 
may not of itself be sufficient to devolve upon him the 
duty of doing so.1® 

[§ 112] bb. Effect of Custom. Subject to the 
general rules,?° a general custom may impose upon 
a warehouseman the duty to procure fire insurance 


8. Glazer v. Hook, 129 N.E. 249, 74 
Ind.App. 497. 

[a] Mlustration.—A provision of 
@ warehouseman’s receipt that all 
perishable goods were taken at the 
depositor’s own risk, and that she 
took the risk of loss or damage by 
fire, must not be construed as a con- 
tract by the warehouseman against 
his own negligence, such a contract 
being invalid. Glazer v. Hook, 129 N. 
EH. 249, 74 Ind.App. 497. 

[b] In Newfoundland it has been 
held that a stipulation that goods are 
stored at the owner’s risk of fire, 
“however caused,’ operates to relieve 
a warehouseman from liability for 
loss by fire resulting from his negli- 
gence. Anderson v. Reid, 8 New- 
foundl. 372. 


9. Nelson v. Brown, Doty & Co., 5 
N.W. 719, 53 Iowa 555. 


10. Ormsby v. A. B. C. Fireproof 
Warehouse Co., 253 S.W. 491, 214 Mo. 
App. 336. 

[a] TIilustration.—A warehouse 
company whose servants, acting with- 
in the scope of their authority, neg- 
ligently set fire to and destroy auto- 
mobiles placed in a freight car by 
them for shipment, is liable for the 
loss, although the bill of lading had 
been signed and the goods accepted 
by the railroad, and a provision in 
the contract that the warehouse com- 
pany’s liability should cease after de- 
livery to the railroad did not relieve 
the warehouseman from liability for 
a fire loss so caused. Ormsby v. A. 
B. C. Fireproof Warehouse Co., 253 S. 
W. 491, 214 Mo.App. 336. 


11. Northwestern Mut. Fire Ass’n 
v. Pacific Wharf & Storage Co., 200 
P. 934, 187. Cal. 38. 


[a] Strike.—A notice by a wharf 
and storage company to a lumber 
company that there would be a strike 
of longshoremen and wharf handlers 
on a certain date, after which it 
would not receive a shipment of lum- 


ber except subject to its not assum-' 


ing any responsibility for delivery, 
loss, damages, thefts, or other cause 
of that nature until the strike was 
over, was sufficient to cover a loss by 
fire caused by its negligence and the 
negligence of its employees after the 
jnauguration of such strike in regard 
to an oil tank on its wharf, and not 
as a result of the strike, the rule that 


a bailee or depositary cannot restrict 
his duty to use care in the ordinary 
course of business (Civ. Code §§ 1846, 
1852, 1858e) not being applicable. 
Northwestern Mut. Fire Ass’n v. Pa- 
cific Wharf & Storage Co., 200 P. 934, 
187 Cal. 38. 


12. Edwards v. Cleveland Mill & 
Power .Co., 138 S.H. 131, 193) N.C. 780, 
53 A.L.R. 1404. 


13. Cross references: 
Charges for insurance see infra § 182. 


Evidence see infra §§ 265, text and 
note 98; 266; 267 note 55 [a] (4) 
and [b]. 


Interests covered by insurance see 
Fire Insurance § 80 et seq. 

Pleading see infra §§ 252; 255 notes 
Woe kG iiGm bart. 

Warehouseman as having insurable 
interest in property see Fire In- 
surance § 5 text and note 69. 


14. Atwater v. Hannah & Co., 42 
S.E. 1007, 116 Ga. 745; Whittington 
v. Cameron Compress Co., (Tex.Civ. 
App.) 268 S.W. 216, 219 [aff (Commn. 
App.) 280 S.W. 527] [cit Cyc]. 


[a] Mere statement in warehouse 
receipt, “All cotton stored with us ful- 
ly insured,” will not alone constitute 
a contract between the parties requir- 
ing the warehouseman to insure the 
cotton of his customer and rendering 
him liable for the value of the same 
when destroyed by fire. Atwater v. 
Hannah & Co., 42 S.H. 1007, 116 Ga. 


745; Zorn v. Hannah, 31 S.E. 797, 106 
Ga. 61. + 
[b] Another receipt construed as 


not imposing duty to insure.—Whit- 
tington v. Cameron Compress Co., 
(Tex. CiviApp.) 268 (Si wir216) Tati 
(Commn.App.) 280 S.W. 527]. 
Liability of warehouseman as in- 
surer against loss by fire: 
In absence of contract see supra § 
104 
Under contract see supra §§ 108, 109. 
15. Ga.—Farmers’ Ginnery & Mfg. 
Co. v. Thrasher, 87 S.E. 804, 144 Ga. 
598. 
Ill.—Schweitz v. Woodford Distill- 
ing Co., 172 I1l.App. 67. 
Ky.—Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424. 
Minn.—Keller v. Smith, 
1102, 59 Minn. 203. 
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Mo.—Dawson v. Waldheim, 80 Mo. 
App. 52. 

N.D.—Nordal v. Davidson, 195 N.W. 
654, 50 N.D. 295. 

Philippine.—Lopez v. 
44 Philippine 98. 

Tenn.—Deming v. Merchants’ Cot- 
ton Compress, 17 S.W. 89, 90 Tenn. 
306, 18 L.R.A. 518. 


‘Tex.—Broussard vy. South Texas 
Rice Co., (Civ-App.) 120 S.W. 587. 


Alta.—Busse v. Edmonton Grain & 
Hay Co., [1932] 1 Dom.L.R. 744. 


16. Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424; Lopez v. Del Rosario, 
44 Philippine 98. 


_[a] Agreement implied from pro- 
vision of warehouse receipts and in- 
surance policies and from the general 
cireumstances surrounding the trans- 
action. Lopez v. Del Rosario, 44 
Philippine 98. 


Agreement to procure insurance as 
not makine warehouseman himself 
liable as insurer see supra § 108 text 
and note 90. 


17. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, 87 S.E. 804, 144 Ga. 598: 
Nordal v. Davidson, 195 N.W. 654, 655, 
50 N.D. 295 [cit Cye]; Broussard v. 
South Texas Rice Co., (Tex.Civ.App.) 
120) Siw. 58% [ast 318 Swi, 41 2eros 
Tex. 535, Ann.Cas.1913A 142]; Busse 
v. Edmonton Grain & Hay Co., (Alta.) 
[1932] 1 Dom.L.R. 744. 


[a] Duty sounding in contract to 
insure goods against fire rests upon 
the warehouseman who has provided 
a charge for insuring grain placed 
with him for storage. Nordal v. Da- 
vidson, 195 N.W. 654, 50 N.D. 295. 

[b] Posting of notice promising to 
insure cotton and announcing certain 
charge to cover insurance and other 
warehouse charges, resulted in a con- 
tract between the warehouse company 
and such persons as had knowledge 
of the notice and acted on it in stor- 
ing cotton. Farmers’ Ginnery & Mfg. 
me v. Thrasher, 87 S.E. 804, 144 Ga. 


Del Rosario, 


18. Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424 [cit Vickery v. Lanier, 1 
Mete. (Ky.) 133, 1387 (a commission 
merchant case)]. 

19. Gay v. Davidson, 287 S.W. 931. 
216 Ky. 424. ; 

20. See supra § 111; and generally 
Customs and Usages §§ 58-79. 


512. [67 C.J.] 
. . t . 

on goods in his eustody,? in the absence of an ex- 

press agreement or notice to the contrary.?? 


General custom not to insure will not militate 
against a warehouseman’s duty to insure where he 
has expressly contracted to do so.?% 


[§ 113] cc. Under Statute. Statutes expressly 
requiring warehousemen to carry insurance, and en- 
titled as acts regulating public warehousemen,?* do 
not impose upon private warehousemen ‘the duty to 
insure stored goods against loss by fire.?5 


Uniform Warehouse Receipts Act imposes no duty 
upon a warehouseman to take out fire insurance upon 
goods stored with him.?° 


[§ 114] (b) Amount of Insurance. A warehouse- 
man is entitled to know the value which the owner 
places upon goods for purposes of fire insurance,?* 
and, in the absence of express instructions to the 
contrary, fulfills his duty if he insures them for the 
value as shown by documents ‘in the hands of the 
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warehouseman.?8 Where a separate charge is made 
for insurance, as a general rule the amount carried 
should be as much as such charge will procure.” 


[§ 115](c) Consideration for Contract To Insure. 
Consideration supporting a warehouseman’s agree- 
ment to carry fire insurance is sufficiently shown by 
delivery of the goods to him and the mutual agree- 
ment of the parties as to storage and insurance,?? 
and it is not necessary to show a separate consider- 
ation for the agreement to insure.*? 


[§ 116] (d) Warehoussman’s Liability for Breach 
of Duty To Insure. A warehouseman’s contract to 
procure fire insurance covering stored goods is en- 
foreeable,?? and he will be held liable for damages 
flowing from its breach;** and the fact that the 
warehouseman was guilty of no negligence with re- 
spect to the fire damage wHl not exonerate him from 
liability for the burning of uninsured goods,*¢ -al- 
though recovery may be denied where no damage re- 
sulted from the breach.?® 


21. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, 87 S.E. 804, 144 Ga. 598; 
Rochelle Gin & Cotton Co. v. Fisher, 
79 S.E. 584, 13 Ga.App. 621; Brous- 
sard v. South Texas Rice Co., (Tex. 
Civ.App.) 120 S.W. 587 [aff 131 S.W. 
412, 103 Tex. 535, Ann.Cas.1913A 142]; 
Southern Cold Storage, ete., Co. v. A. 
F. Dechman & Co., (Tex.Civ.App.) 73 
S.W. 545. 


[a] “If a general custom existed 
on the part of the warehouses in a 
certain municipality to insure to its 
full value the cotton of patrons stored 
with them with the necessary char- 
acteristics, patrons who stored cotton 
with one of such warehousemen, 
knowing of the custom, and relying 
upon it, can assert a duty on the part 
of such warehouseman to so insure 
his cotton.” Farmers’ Ginnery & Mfg. 
Co. v. Thrasher, 87 S.E. 804, 144 Ga. 
598. 

[b] Custom, if proved, becomes 
part of contract of bailment.—Ro- 
cheile Gin & Cotton Co. v. Fisher, 79 
S.E. 584, 13 Ga.App. 621. 


[c] Admissibility of evidence as to 
custom.—Hardeman vy. English, 5 S. 
E. 70, 79 Ga. 387; Pittman v. Harris, 
59 S.W. 1121, 24 Tex.Civ.App. 503. 


22. Western Dist. Warehouse Co. 
v. Hayes, 16 Ky.L. 93, 236; Cottrell 
y. Branin, 20 S.W. 703, 14 Ky.L. 580. 


{a] Tilustrations.—(1) An agree- 
ment by a warehouseman with a to- 
bacco shipper not to insure controlled 
over any custom to insure, and pre- 
cluded the shipper from sharing in 
any open policies on tobacco in the 
warehouseman’s possession. Cottrell 
v. Branin, 20 S.W. 703, 14 Ky.L. 580. 
(2) Although a custom may exist 
whereby it is the duty of a warehouse- 
man to keep tobacco stored with him 
insured for the owner’s benefit, he is 
relieved from such liability if the 
owner has been notified that there was 
no insurance on his tobacco and that 
it was held subject to his risk. West- 
- ern Dist. Warehouse Co, v. Hayes, 16 

Ky.L. 93, 236. 


{[b] Express agreement to con- 
trary not shown by exception of “Acts 
of Providence and fire.’ Farmers’ 
Ginnery & Mfg. Co. v. Thrasher, 87 
S.E. 804, 144 Ga. 598. 


23. Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424. 

24. See statutory provisions. 

25. Traders’ Compress Co. v. Pre- 


cure, 231 P. 516, 107 Okl. 191. 

26. Farmers’ Union Warehouse Co. 
v. Sturdivant, 192 S.W. 377, 127 Ark. 
453 (case where warehouseman sued 
to recover premiums paid). 


[a] Provision of Act requiring rea- 
sonable care of goods by a warehouse- 
man does not by implication impose 
upon him the duty of taking out fire 
insurance on the goods. Farmers’ 
Union Warehouse Co. v. Sturdivant, 
192 S.W. 377, 127 Ark, 453. 


27. Carreras, Ltd. v. Cunard Steam- 
ship Co:, [19USh gD KB. Vs: 


28. Carreras, Ltd. v. Cunard Steam- 
ship Co., supra. 


29. Broussard v. South Texas Rice 
Co.n (Civ. App.) 120 Siwe 58 lath 13st 
aa 412, 103 Tex. 535, Ann.Cas.1913A 
142]. 

[a] Im absence of contrary stipu- 
lation, it would be implied that in- 
surance would be obtained for every 
dollar that the amount charged by the 
warehouseman for insurance would 
procure. Broussard v. South Texas 
Rice Co:, (Civ.App.) 120 SUW. 587 faft 
131 S.W. 412, 103 Tex, 535, Ann-Cas. 
1918A 142]. 


30. Clark Cotton Co. v. Jones, 121 
S$:E519).3h Ga App. 587s Gay. v.. Dak 
vidson, 287 S.W. 9381, 216 Ky. 424; 
Keller v. Smith, 60 N.W. 1102, 59 
Minn. 203. 


[a] TWlustration.—A warehouse re- 
ceipt providing for storing cotton and 
requiring the warehouseman to keep 
it insured for the owner’s or trans- 
feree’s benefit, was not invalid as 
lacking consideration, the owner hay- 
ing agreed to pay storage charges in 
consideration for the warshouseman’s 
promise to store the cotton and keep 
it insured as provided in the receipt. 
Clark Cotton, ‘Co. v. Jones, 12 VS ny 
519,31 Ga.App. 587. 


31. Gay v. Davidson, 287 S.W. 931, 
932, 216 Ky. 424. . 


[a] “There is no rule of law by 
which such contract is to be separat- 
ed and a different consideration shown 
for each of its separate parts.” Gay 
v. Davidson, 287 S.W. 931, 9382, 216 
Ky. 424. 


32. Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424. 


33. Ga.—Farmers’ Ginnery & Mfg. 
Co. v. Thrasher, 87 S.E. 804, 144 Ga. 
598; Farmers’ Ginnery & Mfg. Co. y. 


Thrasher, 79 S.E. 474, 140 Ga. 669. 
Ill. Schwirtz v. Woodford Dis- 


| tilling Co., 172 Ill.App. 67. 


Ky.—Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424. 


Minn.—Keller v. Smith, 
1102, 59 Minn. 208. 


Mo.—Dawson v. Waldheim, 80 Mo. 
App. 52. 


Tenn.—Deming vy. Merchants’ Cot- 
ton=Press; eter Cone liaise 8900 
Tenn. 306, 13 L.R.A. 518; Lancaster 
Mills v. Merchants’ Cotton-Press Co., 
Pepi hee 317, 89 Tenn. 1, 24 Am.S.R. 


‘Tex.—Broussard v. South Texas 
Rice Co., (Civ.App.) 120 S.W. 587 [aff 
131 S.W. 412, 103 Tex. 535, Ann.Cas. 
1913A 142), 


[a] Although warehouseman has 
not protected himself by taking out 
insurance, where he was under an im- 
plied contractual duty to do so he is 
liable to the depositor for the value of 
cotton destroyed by fire. Rochelle 
Gin & Cotton Co. v. Fisher, 79 S.E. 584, 
13 Ga.App. 621. 


[b] Full value——Where a ware- 
house company breaches its agree- 
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ment to insure at full value cotton 


stored with it, and the cotton is de- 
stroyed by fire, the company is lia- 
ble to the owner for the full value 
thereof, less legitimate charges. 
Farmers’ Ginnery & Mfg. Co. v. 
Thrasher, 87 S.H. 804, 144 Ga. 598. 


[c] Not enough insurance.—A 
warehouseman who fails to insure the 
goods for as much as he, should is 
liable to the customers severally to 
the extent of the deficiency of the in- 
surance. Farmers’ Ginnery & Mfg. 
oe v. Thrasher, 79 S.E. 474, 140 Ga. 


34 Rochelle Gin & Cotton Co. v. 
Fisher, 79 S.B. 584, 18 Ga.App. 621. 


35. Lancaster Mills v. Merchants’ 
Cotton-Press ) Co.) 14 Sowa S789 
Tenn. 1, 24 Am.S.R. 586. 


[a] Insurance taken ont by owner. 
—Breach of a contract by a ware- 
houseman to effect insurance on the 
goods of another does not impose any 
liability where the owner has himself 
procured such insurance, and has been 
paid by the insurance company. Lan- 
caster Mills v. Merchants’ Cotton- 
Press Co., 14 S.W. 317, 89 Tenn. 1, 24 
Am.S.R. 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 


§§ 116-117] 


Unenforceable contract of insurance. 
warehouseman undertakes to procure fire insurance 
covering stored goods, and through his negligence 
the policy does not cover the goods burned, he is lia- 


ble to the bailor for the loss.*® 


Where it becomes impossible for warehouseman 
to keep goods insured because of refusals of insur- 
ance companies to issue or continue policies on goods 
of the character stored, and the depositor is duly no- 
tified of the situation, there can be no recovery for 
the subsequent burning of uninsured goods of such 


character.?7 


{§ 117] (e) Right of Depositor to Insurance Mon- 
Where a warehouseman has insured goods pur- 
suant to express or implied contract with his de- 
positor to do so, and after their destruction by fire 
the warehouseman collects the insurance, the deposi- 
tor is entitled to recover such insurance moneys from 


eys. 


36. Wright v. Standard Trusts Co., 
26 Man. 339. 

[a] Warehouseman’s failure to 
read policies after delivery to him, 
and consequent failure to discover an 
obvious misdescription of location, of 
goods which resulted in inability to 
collect the insurance, was negligence 
rendering him responsible for result- 
ant loss. Wright v. Standard Trusts 
Co., 26 Man. 339. 

37. Premo v. Julius Kessler & Co., 
225 Ill.App. 530. 

{a] Intoxicating liquor after na- 
tional prohibition.—Premo v. Julius 
Kessler & Co., 225 Ill.App. 530. 

38. Ga.—Farmers’ Ginnery & Mfg. 
Co. y. Thrasher, 79 S.E. 474, 140 Ga. 
669. 

N.Y.—Souls v. Lowenthal, 81 N.Y.S. 
622, 40 Misc. 186. 


N.C.—Edwards v. Cleveland Mill & 
Power Co., 138 'S.H. 131,133; 193 N.C. 
780, 53 A.L.R. 1404. 


Philippine.—Lopez v. Del Rosario, 
44 Philippine 98. 

Alta.—Busse v. Edmonton Grain & 
Hay Co., [1932] 1 Dom.L.R. 744. 


“If the warehouseman insures goods 
for his customers and collects money 
from the insurer for the loss of the 
goods, he will hold the fund so col- 
lected for the benefit of the insured 
customers or those who may have 
succeeded to their rights, subject to 
legitimate charges.” Farmers’ Gin- 
nery & Mfg. Co. v. Thrasher, supra 
{quot Edwards v. Cleveland Mill & 
Power Co., supra]. 


[a] Fllustrations.—(1) Where the 
owner of materials deposited them 
with a warehouseman on his state- 
ment that they would be insured 
against fire under the policies held by 
him, and the property was destroyed 
while in storage, the owner could re- 
cover for their entire loss, where the 
general policies paid to the ware- 
houseman covered his property and 
exceeded his loss. Souls v. Lowen- 
thal, 81 N.Y.S. 622, 40 Misc. 186. (2) 
A warehouseman was liable to the 
owner of partly burned cotton for in- 
surance money collected. Edwards v. 
Cleveland Mill & Power Co., 138 S.E. 
TSU 19SeN-C) 7380, 53° AUR: 1404; 


[b] Conditions of other policies 
immaterial. In an action against a 
warehouseman to recover insurance 
on goods stored with him and destroy- 
ed by fire, where he has received on 
two policies covering the goods stored 
money enough to pay plaintiff, who 
sues for himself alone, the conditions 
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the warehouseman,?* but, in the absence of the de- 
positor’s adoption of insurance,?® where a ware- 
houseman, not being required by contract or custom 
to insure for the benefit of the bailor, insures for his 


own benefit only, the bailor, on his property being 


destroyed by fire, has no interest in insurance money 
paid to the warehouseman.*° 
man has insured goods under general policies in an 
amount sufficient to cover more than his own inter- 
est therein,*! the depositor is entitled, by adopting 
such insurance, to secure the benefit thereof from 
the warehouseman,*”? and he may make such adoption 


Where a warehouse- 


-even after loss,*® and no particular form of adoption 


of other policies running to the ware- 


houseman are immaterial. Souls v. 
Lowenthal, 81 N.Y.S. 622, 40 Misc. 
186. 


[c] Fact that cost of insurance 
was borne by depositor showed that 
it was for his benefit. Busse v. Hd- 
monton Grain & Hay Co., (Alta.) 
[1932] 1 Dom.L.R. 744. 


{d] Warehouseman’s claim of own- 
ership of grain kept in a separate bin 
was denied, the circumstances indi- 
cating a bailment and not a-sale, so 
that the depositor was entitled to fire 
insurance proceeds collected by the 
warehouseman. Busse vy. Edmonton 
Grain & Hay Co., (Alta.) [19382] 1 
Dom.L.R. 744. 


[e] Agency and ratification.—(1) 
A warehouseman insuring goods for 
owners acts as agent for the owners, 
who may ratify the contract after 
loss. Edwards v. Cleveland Mill & 
Power Co., 138 S.E. 131, 133, 193 N- 
C. 780, 538 A.R. 1404. (2) “Where a 
warehouseman does so insure the 
goods he acts as agent for the owners, 
and it is immaterial that the owners 
do not in fact know of the insurance 
until after the loss; a ratification or 
adoption of the contract of insurance 
by such owners is necessary, and may 
be made when they are informed of 
the insurance after the loss.” Brous- 
sard v. South Texas Rice Co., 131 S. 
W. 412, 103 Tex. 535, Ann.Cas. 1913A 
142, 146 [quot Edwards v. Cleveland 
Mill & Power Co., supra]. 


39 See infra text and notes 41-44. 

40. Pittman vy. Harris, 59 S.W. 
1121, 24 Tex.Civ.App. 503. 

[a] Illustration.—Where a policy 


of insurance executed to a warehouse- 
man contained language sufficiently 
broad to include hay belonging to 
plaintiff, which was stored with him, 
and a loss occurred, which the insur- 
ance company settled, the amount 
paid being only sufficient to cover the 
warehouseman’s loss, such ware- 
houseman will not be charged with 
having received money in trust for 
plaintiff, in the absence of a showing 
that he was under obligation, either 
by contract or custom, to insure plain- 
tiff’s hay. Pittman vy. Harris, 59 S. 
W. 1121, 24 Tex.Civ.App. 503. 


[b] Necessity for adoption of in- 
surance.—Where a policy of insur- 
ance executed to a warehouseman coyv- 
ers property which is stored with him, 
and such property is destroyed by fire, 
the bailor must show that he elected 
to adopt the warehouseman’s acts in 
procuring such insurance, and so noti- 


is required, the question being one of fact.*+ 
cover on general policies plaintiff must show that he 
has not been indemnified by other insurance,*® al- 
though collection of a loan from an insurance com- 
pany by plaintiff does not preclude his collection 
of insurance proceeds from the warehouseman.*® 


To re- 


fied him, before he can claim any 
benefit under such policy. Pittman v. 
Harris, 59 S.W. 1121, 24 Tex.Civ.App. 
503. 

41. See Gutman v. Rogers, 13 N. 
Y.S. 891 [aff 13 N.Y.S. 576] (holding 
that a bailee, who voluntarily effects 
insurance upon the goods of a con- 
signor along with those of himself is 
not, in case of a loss wherein he re- 
ceives an amount less than that for 
which his own goods are insured, li- 
able to the consignor for money had 
and received to his use). . 


42. Finney v. Fairhaven Ins. Co., 
5 Mete. (Mass.) 192, 38 Am.D. 397; 
Waring v. Indemnity F. Ins. Co., 45 
N.Y. 606, 6 Am.R. 146; Miltenberger 
v. Beacom, 9 Pa. 198; Southern Cold 
Storage, etc., Co. v. A. F. Dechman & 
Co., (Tex.Civ.App.) 73 S.W. 545; Pitt- 
man v. Harris, 59 S.W. 1121, 24 Tex. 
Civ.App. 503. 


43. Southern Cold Storage, etce., 
Cox"v. Aj BE.” “Dechman. &) Co. (hex: 
‘Clive ADD: )r a8y SW 545, O46. 

44. Hooper v. Robinson, 98 U.S. 


528, 537, 25 L.Md. 219; Fire Ins. As- 
soc. of England v. Merchants’, etc., 
Transp. Co., 7 A. 905, 66 Md. 339, 59 
Am.R. 162; Southern Cold Storage, 
ete., Comiv.) Av Fey Dechman &\ (Cok 
(Tex.Civ.App.) 73 S.W. 545. 


45. Friedman v. Woods Motor Ve- 
hicley Cor 123) Byv4i seh oC: ClAn a0 re 


[a] Tllustration.—The owner of 
goods destroyed by fire while in stor- 
age with other goods owned by the 
warehouseman is not entitled to re- 
cover a portion of the insurance col- 
lected by the warehouseman on gen- 
eral policies covering all goods for 
which he was liable, without show- 
ing that he has not been indemnified 
for the loss by ‘other insurance. 
Friedman v. Woods Motor Vehicle Co., 
123 BE. 413,59 C.C.A. 507. 


46. Clark Cotton Co. v. Jones, 121 
S.E. 519, 31 Ga.App. 587. 


[a] Illustration.—‘In a suft by the 
transferee against the warehouseman, 
to recover upon the warehouse receipt 
for the loss of the cotton by fire while 
in the possession of the Warehouse- 
man, the liability of the defendant 
warehouseman to the plaintiff, under 
the receipt, for a failure to keep cot- 
ton insured, is not defeated by reason 
of the fact that the plaintiff has re- 
ceived a loan from an insurance com- 
pany of a sum of money representing 
the amount of the damage to the cot- 
ton covered by the warehouse receipt, 
which loan was made to the plaintiff 
by virtue of the terms of an insur- 
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Warehouseman suing depositor for supplies fur- 
nished need not credit on such account the amount 
of fire insurance collected by the warehouseman on 
destroyed goods of such depositor upon which the 
warehouseman had a len for the supplies furnish- 
ed,47 


[§ 118] (f) Duty of Warehouseman To Collect 
Insurance. A warehouseman insuring stored goods 
which are subsequently burned is under a duty to 
make the necessary claim and proof of loss to the 
insurance company,*s and is liable to the depesitor 
for failure to collect insurance due to default of the 
warehouseman,*® and, where a warehouseman takes 
out insurance sufficient to cover both its interest and 
that of the depositor, and unnecessarily settles for 
less, it will be responsible to the depositor.°° On the 
other hand, if the warehouseman insures the proper- 
ty under an agreement to insure, and through no 
fault of his fails to recover on the policies,®+ or in 
good faith compromises for less than the actual value 
of the property, the bailor having refused a request 
for information necessary to ascertain the value,°* 
the warehouseman is not liable to the bailor. 


[§ 119] (g) Warehouseman’s Responsibility for 
Depositor’s Failure To Insure or To Collect from In- 
surance Company. A warehouseman is liable to the 
depositor for a misrepresentation inducing the latter 
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to omit taking out insurance,®* although, where a 
warehouseman is not chargeable with notice of its 
depositor’s custom to insure goods upon arrival, it 
is not liable for failure to give prompt notice of ar- 
rival as requested and cannot be held for loss of 
goods burned after arrival aud before insurance was 
taken out by the depositor.°* Where a warehouse- 
man undertakes to give the depositor information for 
purposes of fire insurance to be taken out by the lat- 
ter on stored goods, and gives wrong information re- 
sulting in inability of the depositor to collect his 
fire insurance, the warehouseman is liable to the de- 
positor for the loss,®® and if a warehouseman con- 
tracts to store goods in one place, and instead stores 
them in a different place, so that the bailee is unable 
to collect fire insurance thereon because of a misde- 
scription in the policy as to location, the warehouse- 
man is liable for the loss.°° © 


[§ 120] (7) Disposition of Proceeds of Sale of 
Fire Damaged Goods. On sale of goods damaged by 
fire and. incapable of identification, the warehouse- 
man should hold the proceeds for the benefit of all 
owners, whether or not insured.*? 


[§ 121] d. Flood, Water, and Dampness. Under 
general rules,°* a warehouseman is liable for his 
negligence contributing to the injury or destrue- 
tion of stored goods by water,°® as in the case of 


ance policy carried by the plaintiff 
upon cotton belonging to the plain- 
tiff, providing that the policy should 
not. cover cotton for which any bailee 
may be liable, but that the insurer, 
upon proof of loss of cotton in pos- 
session of the bailee, would advance 
to the insured the amount of the dam- 
age to the cotton as a loan, repayable 
only to the extent of any recovery by 
the insured from the bailee.” Clark 
Gotton*Co. y: Jones, 121 ‘S.B. 519, 31 
Ga.App. 587. 


47. Julian v. Davis, 259 S.W. 142, 
143, 214 Mo.App. 525. 


[a] Illustration.—Where canned 
tomatoes were stored in a warehouse 
belonging to one who had a lien for 
supplies furnished and used in can- 
ning, and where the warehouseman 
and lienor, to protect his interest, in- 
sured such goods, after their destruc- 
tion by fire he was not required to 
eredit the proceeds of his insurance 
against the amount due him from the 
owner for the supplies furnished, the 
court saying: “It is conceded that 
plaintiff had a lien on these goods for 
$2,015.12. There were several policies 
in the Canners’ Exchange, all alike, 
and aggregating about $22,000. Plain- 
tiff paid the premiums. There was 
no agreement whereby plaintiff was 
bound to keep the goods insured for 
the benefit of defendants. Plaintiff 
occupied the position of a mortgagee, 
and had the lawful right to insure his 
interest, and deferidants, who occupy 
the position of mortgagor, are not en- 
titled to have the proceeds of the in- 
surance held by the plaintiff mortga- 
gee applied towards the extinguish- 
ment of the debt for the purchase 
price.” Julian v. Davis, 259 S.W. 142, 
148, 214 Mo.App. 525. 


48. Farney v. Hauser, 198 P. 178, 
109 Kan. 75. 


49. Rochelle Gin & Cotton Co. vy. 
Fisher, 79 S.E. 584, 13 Ga.App. 621; 
Farney v. Hauser, 198 P. 178, 109 Kan. 
75. 


50. Southern Cold Storage, etc., 
Co. v. A. F. Dechman & Co., (Tex.Civ. 


App.) 73 S.W. 545. 

fa] Tldtustration.—Where a_ stor- 
age company, in accordance with cus- 
tom, takes out in its name insurance 
on its property, and that of one whose 
goods are stored with it, sufficient to 
cover goods destroyed, but without 
cause settles for less, it is liable for 
the loss to its customers. Southern 
Cold Storage, ete., Co. v. A. F. Dech- 


man & Co., (Tex.Civ.App.) 73 S.W. 545. 
51. Cole v. Favorite, 69 Ill. 457. 
52. Burks v. Sane ers Wallace & 


Comnmtin Ky. 762 


53. Bethea- Staae Packing & Ship- 
ping Co. v. Mayben, 68 So. 814, 192 
Ala. 542. 


54. Laurel Compress Co. v. Power, 
TA So. 16d, 11 Miss: “1. 


[a] Ilustration.—A compress com- 
pany was not liable for the value of 
cotton destroyed by fire while in its 
warehouse because of its failure 
promptly to notify the shipper of the 
arrival of the cotton as requested by 
the shipper, where it did not know of 
the shipper’s custom to insure cotton 
on, its arrival at warehouses under a 
blanket policy, and no general custom 
to that effect among those engaged 
in the cotton business appeared. 
Laurel Compress Co. v. Power, 71 So. 
161, 111 Miss. 1. 


55. International Products Co. v. 
Erie R. Co., 155 N.E. 662, 244 N.Y. 331, 
56 A.L.R. 1377 [cert den 48 S.Ct. 20, 
275 U.S. 527, 72 L.Hd. 408]: Bush 
Terminal Co. v. Globe & Rutgers Fire 
Ins. Co. of City of New York, 169 N. 
Y.S. 734, 182 App.Div. 748 aft 127 N. 
H. 909, 228 N.Y. 575]. 


[a] Location of goods.—Where a 
warehouseman notified an owner, for 
insurance purposes, that its goods 
were stored in one warehouse, when 
they were in another, and the owner 
insured as directed, and could not col- 
lect the loss for misstatement of lo- 
cation of goods, the warehouseman 
was liable for the loss. Bush Ter- 
minal Co. v. Globe & Rutgers Fire 
Ins. Co. of City of New York, 169 N. 


Y.S. 734, 182 App.Div. 748 [aff 127 N, 
E9095 298 N.Y. 575]. 

56. Lilley v. Doubleday, 
510. 

57. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, 79 S.E. 474, 140 Ga. 669: 
Edwards v. Cleveland Mill & Power 
Coj 13S SS. SLs L133 LO swNces 18 Osos 
A.L.R. 1404. 

“Tf at the time of the fire there be 
on storage goods of customers, some 
of which are insured and others not, 
and some of them, though not destroy- 
ed, are damaged and rendered inca- 
pable of identification, and in such 
condition they are sold by the ware- 
houseman, the fund thus derived from 
the sale of the salvage will be held by 
the warehouseman for the bénefit of 
all the owners of the goods, whether 
they be included among the insured or 
uninsured class.” Farmers’ Ginnery 
& Mfg. Co. v. Thrasher, supra [quot 
Edwards v. Cleveland Mill & Power 
Co., supra]. 


58 See supra §§ 83-92. 


59. U.S.—California & WHawaiian 
Sugar Refining Corporation v. Harris 
County Houston Ship Channel Navy. 
Dist., 2% Ei@2a)y 392. 


Md.—Baltimore Refrigerating, ete., 
Co. vy. Kreiner, 71 A. 1066, 109 Md. 
361. 


Mass.—Hecht v. Boston Wharf Co., 
107 N.E. 990, 220 Mass. 397, L.R.A. 
1915D 725, Ann.Cas.1917A 445. 


Minn.—Minnesota Butter, ete., Co. 
v. St. Paul Cold Storage Warehouse 
Co., 77 N.W. 977, 75 Minn. 445, 74 Am. 
SiR. Ol be 

Mo.—Springfield Crystallized Egg 
Co. v. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664; H. A. 
Johnson & Co. v. Springfield Ice, etc., 
Co., 127, SW. 692, 143 rene d Line 


Ohio.—Baltimore & O. R. 
Yea utters 6 OhioApp. 127, ie OhioCea, 
Or.—Hubbard v. Olsen-Roe Trans- 
fer Co., 224 P. 636, 110 Or. 618. 


[a] Ignorance of precise way wa- 


7 Q.B.D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


wea 
-_ © 
a 2 


E 


§ 121] 


flood,*° or high tide,®! or by dampness or moisture ;°? 
but he is not liable for loss by flood, water, or damp- 


ness not due to his negligence.®? 


Keeper of floating warehouse is liable for dam- 
age to stored goods by water resulting from his fail- 
ure to observe the ordinary care required in connec- 
tion with the skill essential to his occupation.*4 


ter might get in no defense.—Where a 
warehouseman had notice of such a 
situation as would put a reasonably 
prudent person on guard to discover 
the entrance of water in any way into 
a room in which goods were stored 
and require him to take steps to re- 
move the goods, he was liable, al- 
though he could not anticipate the 
precise way the water got into the 
room. Springfield Crystallized Egg 
Co. v. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664. 


[b] Improperly constructed stand- 
pipe.—Defendant -warehouseman, in 
storing plaintiff's household goods in 
a building containing an improperly 
constructed standpipe, so that they 
were damaged by water because of a 
freeze, was negligent in exposing the 
goods to such hazards and liable for 
loss. Hubbard v. Olsen-Roe Transfer 
Co., 224 P. 636, 110 Or. 618. 


[c] Negligent construction of cold 
storage cellar and ice box therein 
proximately causing injury of goods 
by water renders the warehouseman 
liable. Baltimore Refrigerating, etc., 
Co. v. Kreiner, 71 A. 1066, 109 Md. 361. 


60. H. A. Johnson & Co. v. Spring- 
field Ice & Refrigerating Co., 127 S.W. 
692, 143 Mo.App. 441; Lawrence L. 
Prince & Co. v. St. Louis Cotton Com- 
press Co., 86 S.W. 873, 112 Mo.App. 
49; Baltimore & O. S. W. R. Co. v. 
Wuest, 6 OhioApp. 127, 28 OhioC.A. 
385. 

fa] Disregardead warning. — A 
warehouseman was liable for negli- 
gence in failing to remove the goods 
to a place of safety where he had re- 
ceived warning of danger from flood 
due to the breaking of a dike, although 
he was under no duty to repair the 


_ dike so as to prevent the flood. Law- 


rence L. Prince & Co. v. St. Louis 
Cotton Compress Co., 86 S.W. 873, 112 
Mo.App. 49. 

[b] Failure to elevate goods from 
basement.—A warehouseman must ex- 
ercise ordinary care commensurate 
with the exigencies of the situation 
in which he and the goods in his ware- 
house are placed by an extraordinary 
flood, to protect the goods against in- 
jury from apprehended danger; and 
where, in an action against a ware- 
houseman for the destruction of goods 
by a flood, there was evidence that 
means were at hand by which the 
goods could have been quickly elevat- 
ed from the basement to a place of 
safety, and that the Joss would not 
have taken place had not the inatten- 
tion of the employees coéperated with 
the flood in producing the result, a 
finding against the warehouseman was 
authorized. H. A. Johnson & Co. v. 
Springfield Ice, etc., Co., 127 S.W. 692, 
143 Mo.App. 441. 

[c] Negligence as codperative ele- 
ment.—A. warehouseman is liable for 
damage done by an unprecedented 
flood to goods stored where his own 
negligence, commingling with the act 
of God as an active and codperative 
element, resulted in damage. Balti- 
more & O. S. W. R. Co. v. Wuest, 6 
Ohio App. 127, 28 Ohio C.A. 385. 

61. Hecht v. Boston Wharf Co., 107 
N.E. 990, 220 Mass. 397, L.R.A.1915D 
725, Ann.Cas.1917A 445. 

[a] Test of liability.—‘‘Tides are 
manifestations of the forces of na- 
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Where goods are not in warehouseman’s posses- 
sion nor under his control at the time of damage by 


water, he is not responsible.®® 


ture quite beyond the power of man 
to control. Human agency does not 
in any degree enter into their crea- 
tion, their flood or their reflux. In 
this sense tides always are the act of 
God, for which man is not responsi- 
ble. When damages are sought at 
law in such connection, the test of 
liability of a defendant upon whom a 
duty is cast, is whether the injury 
caused by the tide is an inevitable ac- 
cident due wholly to the violence of 
the natural phenomenon, and not ref- 
erable in any degree to the participa- 
tion of man by unreasonable failure to 
anticipate danger, to put forth appro- 
priate preventive measures or protec- 
tive instrumentalities, and to employ 
rational means to ward off the proba- 
ble consequences of the event. The 
human element enters into damages 
resulting from a cause like high tide 
only in omission seasonably to be 
vigilant to avert the disaster or to 
mitigate its consequences by the use 
of such expedients and safeguards as 
reasonably might be expected under 
all the circumstances. Through fail- 
ure in this respect man may concur 
as a contributing proximate cause 
with the forces of nature. But the 
use of the means to which prudent 
and careful persons in the same line 
of business ordinarily have recourse 
is all that can be required. If, having 
done this, a defendant is overpowered 
by storm or tide or flood, he is free 
from liability. The highest ingenuity 
of the intellect is not demanded. 
Nothing more can be exacted than 
such wisdom and prevision as the 
ordinary man would have manifested 
to avoid a hazard or forestall a danger 
of which some warning actually had 
been given by previous experience or 
fairly would be disclosed by the ap- 
plication of sound judgment to an ob- 
servation of general climatic condi- 
tions, prevailing customs and all 
available sources of information 
naturally to be resorted to by a rea- 
sonable man.” Hecht v. Boston Wharf 
Co., 107 N.E. 990, 991, 220 Mass. 397, 
L.R.A.1915D 725. Ann.Cas.1917A 445 
(evidence of negligence held sufficient 
to support jury verdict for plaintiff). 


62. A. H. Motley Co. v. Southern 
Finishing, etc., Co., 35 S.E. 601, 126 N. 
C. 339; Leidy v. Quaker City Cold 
Storage Co., 36 A. 851, 180 Pa. 323; 
Brown v. Hitchcock, 28 Vt. 452; Dunn 
v. Prescott Elevator Co., 4 Ont.L. 103, 
1 Ont.W.R. 75, 404, 22 Can.L.T.Occ. 
Notes 257. 


[a] Mold without proof of specific 
act of negligence.—Hvidence that 
poultry, when put in cold storage, was 
in good condition, that it was molded 
when taken out, that there was mois- 
ture in the room where it was kept, 
and that this would produce mold, 
warrants recovery against a ware- 
houseman, without proof of any 
specific act of negligence producing 
the moisture. Leidy v. Quaker City 
Cold Storage Co., 36 A. 851, 180 Pa. 
323. 


63. Benedict Warehouse & Trans- 
fer Co. v. McKannon Piano Co., 161 P. 
145, 62 Colo. 180}; American Brewing 
Co. v. Talbot, 42 S.W. 679, 141 Mo. 674, 
64 AMS, y Doo coLurray (Vv. dL UB 
Hayes, Inc., 151 N.Y.S, 1; American 
Ry. Express Co. v. Kornblatt, (Tex. 
Civ.App.) 242 S.W. 341. 


“gence. 


Contract provision exempting warehouseman from 
liability for damage by water does not exempt him 
from liability for damage due to his negligence,®® 
and, where the cause of loss does not fall within the 


[a] Cloudburst.—Where a _ cloud- 
burst and flood could not reasonably 
have been anticipated, the failure of 
a warehouseman to take steps to pre- 
vent injury therefrom to stored goods 
by placing them in an upper floor or 
by securing the placing of a culvert 
in a nearby railway embankment, was 
not negligence. Benedict Warehouse 
& Transfer Co. v. McKannon Piano 
Co, 161 BP 14562 Colo:1130, 


[b] Rain water from street. — A 
warehouseman who stored trunks in 
a basement was not guilty of negli- 
gence in failing to anticipate that 
waters from an unprecedented rain 
would flood the place, and, where he 
commenced removal of the trunks as 
soon as it became apparent that the 
water would enter the basement, he 
fulfilled his duty and he was not neg- 
ligent in not having a large force on 
hand to remove them immediately. 
Pe al ae v. J. F. Hayes, Inc., 151 N.Y. 


[ec] Unprecedented flood.—(1) An 
unprecedented flood being an act of 
God, a warehouseman is not liable for 
damages therefrom to goods stored, 
unless negligence in placing the goods 
in the basement of its building and 
holding them there proximately 
caused the damage. American Ry. Ex- 
press Co. v. Kornblatt, (Tex.Civ. App.) 
242 S.W. 341. (2) A warehouseman 
was not liable for loss caused by an 
unprecedented flood, although he had 
knowledge of the rising of the water 
ag it occurred and did nothing but 
move the property from the cellar 
to other floors. American Brewing 
Co. v. Talbot, 42 S.W. 679, 141 Mo. 
674, 64 Am.S.R. 538. 


{[d] Under statute imposing duty 
of reasonable care and exempting a 
warehouseman who uses reasonable 
care, a@ warehouseman was not lia- 
ble for loss to stored goods from an 
unprecedented flood where he made 
every reasonable effort to save them 
after notice of the danger. Benedict 
Warehouse & Transfer Co. v. McKan- 
On Piano Co., 161 P. 145, 62 Colo. 


64. Hamilton & Co. v. Elstner, 24 
La.Ann. 455. 


_ [a] Ilustration.—Keeping a float- 
ing warehouse is an employment ex- 
posed to perils not incident to the 
business of keeping a warehouse on 
land, and the keeper of a floating 
warehouse must employ the skill 
requisite to his occupation, and his 
failure to do so constitutes a failure 
to exercise the ordinary care required 
under the circumstances surrounding 
his occupation, so that he will be held 
responsible for damage to stored gun- 
powder, due to leakage of the floating 
warehouse, resulting from his negli- 
Hamilton & Co. v. Elstner, 24 
La.Ann. 455. 


65. Titsworth vy. 
Barb. (N.Y.) 148. 


Custody or possession as essential 
to warehouseman’s liability generally 
see supra § 90. 

66. Minnesota Butter, ete., Co. v. 
St. Paul Cold Storage Warehouse Co., 
Os 977, 75 Minn. 445, 74 Am.S.R. 


{a] Dripping from overhead pipes. 
—A provision in a warehouse receipt 


Winnegar, 51 
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exemptions specified, a warehouseman remains la- 


ble for water damage.*? 


[§ 122] e. Gases, Odors, and Improper Ventila- 
Under the general rules,°* a warehouseman 
is liable for his negligence causing damage to stored 
goods by fumes, gases, or odors,®® or by improper 
ventilation,’® and a contractual exception of other 
causes of loss will not relieve the warehouseman 
from lability for damage by escaping gases or 


tion. 


odors.*2 


[§ 123] f. Improper Temperature—(1) In Gener- 
al. One not a cold storage warehouseman may not 
be held responsible as an insurer against the effect of 
changes in temperature resulting from the weathe 
although he will be held liable for negligence result- 
ing in damage from improper temperature.** 


exempting the warehouseman from 
liability for loss or damage by water 
does not exempt him from liability 
for damage caused by the dripping of 
water upon the goods from overhead 
pipes, resulting from the warehouse- 
man’s negligence in not giving them 
proper attention and care. Minnesota 
Butter, etc., Co. v. St. Paul Cold Stor- 
age Warehouse Co., 77 N.W. 977, 75 
Minn. 445, 74 Am.S.R. 515. 


Contracts limiting warehouseman’s 
liability generally see supra §§ 95— 
101. 


67. California & Hawaiian Sugar 
Refining Corp. v. Harris County Hous- 
ton Ship Channel Nav. Dist., 27 F. 
(2d) 392; Grenada Cotton Compress 
Co. vy. Atkinson, 47 So. 644, 94 Miss. 
93; Hansen-Rynning v. Oregon-Wash- 
ington R. & Nav. Co., 209 P. 462, 105 
Oreo. 

[a] Leaky roof. — A stipulation 
that the warehouseman shall “not 
be liable for any loss or damage from 
fire, flood, rats, the elements, defective 
packing, or inherent tendency to de- 
cay or ignite’ does not relieve him 
from liability for damages resulting 
from a leaking roof. Hansen-Rynning 
v. Oregon-Washington R. & Nav. Co., 
209 P. 462, 465, 105 Or. 67. 


[b] Loss from breakage of water 
pipe is not excepted under a clause 
providing that a warehouseman will 
not be responsible for loss from fire, 
leakage, collapse of building, or dis- 
charge from a sprinkler. California 
& Hawaiian Sugar Refining Corp. v. 
Harris County Houston Ship Channel 
Nay. Dist., 27 F.(2d) 392. 


68. See supra §§ 83-101. 


6Orm LLOlt alee, fete!, Coy vi Arthur 
Jordan Co., 57 N.E. 575, 25 Ind.App. 
314; Hunter vy. Baltimore Packing, 
ete, ‘Co, 738 IN.wW. 11, 75) Minn. 408. 
Smith v. Diamond Ice & Storage Co., 
118 P. 646, 65 Wash. 576, 38 L.R.A.N.S. 
994, 

[a] Negligently permitting escape 
of ammonia from pipes used in the 
refrigerating process of a cold stor- 
age warehouse, so that the ammonia 
flavor was communicated to eggs, ren- 
ders the warehouseman responsible 
for resultant damage. Hunter y. Bal- 
timore Packing, etc., Co., 78 N.W. 11, 
75 Minn. 408. 


{[b] Unexplained contamination of 
meat.—That a cold storage company 
received meat in good condition, and 
that the meat acquired odors render- 
ing it unmarketable while in such 
storage, sustains a recovery against 
the company. Smith v. Diamond Ice 
& Storage Co., 118 P. 646, 65 Wash. 
576, 38 L.R.A.N.S. 994. 
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Contracts limiting liability’* do not relieve a ware- 


houseman from responsibility for loss from improper 


temperature due to his negligence,’® although a stip- 
ulation against liability for loss from freezing dees 
absolve the warehouseman from the duty of provid- 
ing special heating facilities.*® 


[§ 124] (2) Cold Storage Warehouses.“* While - 
a cold storer is not an insurer of perishable goods 
committed to his care,*® yet, by reason of the pecul- 


iar nature of the enterprise in which he is engaged, 


eh 
Y, 


70. Townsend v. Rich, 60 N.W. 545, 
58 Minn. 559. 

[a] Decay of fruit caused by damp 
and foul condition of air resulting 
from insufficient ventilation renders 
a warehouseman liable for resultant 
damage. Townsend v. Rich, 60 N.W. 
545, 58 Minn. 559. 

71. Hunter v. Baltimore Packing, 
etc., Co., 78 N.W. 11, 75 Minn. 408. 

[a] Exception of loss to “perish- 
able propeivy” clearly refers to loss 
resulting from the inherent qualities 
of the subject of bailment, and does 
not cover damage to eggs due to 
fumes and odors. Hunter v. Balti- 
more Packing, etc., Co., 78 N.W. 11, 75 
Minn, 408. 

[b] Provision that “this company 
will provide any desired temperature, 
but will not be responsible for re- 
sults” does not relieve a cold storage 
warehouseman from liability for dam- 
age to goods due to escaping gases or 
odors. Hunter v. Baltimore Packing, 
etc., Co., 78 N.W. 11, 75 Minn. 408. 


72. Carr v. West Side Warehouse 
Co., 169 N.Y.S. 564. 


[a] Rule that cold storage ware- 
houseman must preserve agreed tem- 
perature is inapplicable to an ordinary 
warehouseman who is not an insurer 
of the sound condition of turnips 
against cold weather and will not be 
held responsible for their damage by 
freezing in the absence of evidence 
that he failed to exercise reasonable 
car such as a reasonably careful own- 
er of similar goods would employ, and 
as required by provisions of the gen- 
eral business law. Carr v. West Side 
Warehouse Co., 169 N.Y.S. 564. 


73. Denver Public Warehouse Co. 
v. Munger, 77 P. 5, 20 Colo.App. 56. 


74 Generally see supra §§ 95-101. 


75. Denver Public Warehouse Co. 
Vv. Munger; 77 P. 5, 20 Colo.App, 56: 
Gesford v. Star Van & Storage Co., 
177 N.W. 794, 104 Neb. 453. 


[a] Cold weather.—Where apples 
were stored with a public warehouse- 
man for hire, the recital in a receipt 
given therefor that they were “at 
owner’s risk” did not relieve the ware- 
houseman from liability for loss or 
injury arising from his negligence in 
failing to protect them from unusual 
cold weather by the use of available 
oil stoves. Denver Public Warehouse 
ay v. Munger, 77 P. 5, 20 Colo.App. 

6. 

76. Gesford v. Star Van & Storage 
Co., 177 N.W. 794, 795, 104 Neb. 453. 

{a] IWlustration.—If a bailee op- 
erating a building for storage pur- 
poses not equipped with heating facil- 
ities notifies a bailor that he will not 


he stands upon a different footing from that occu- 
pied by the ordinary warehouseman,’® and is under 
a duty to employ the skill and expert knowledge req- 
uisite to his ecalling.®° 
storer is bound to exercise reasonable care,** and 
may escape liability where he has exercised such 


In other words, while a cold 


be responsible for freezing, and that 
such risk must be assumed by the 
bailor, and the bailee understands and 
assents thereto, the bailee’s care in 
protecting the property is to be meas- 
ured by the means at his disposal 
when the eontract was made, and he 
need not provide other means of heat- 
ing the building and is not liable for 
damage to apples by freezing. Ges- 
ford v. Star Van & Storage Co., 177 N. 
W. 794, 104 Neb. 453. 

Failure to use heating facilities al- 
ready available see supra note 75 [a]. 

77. Contributory negligence of 
owner as absolving cold storer see 
infra § 134 text and notes 49-52. 


78. Henderson Min. & Mfg. Co. v. 
Cimini, 213 S.W. 923, 185 Ky. 85; John 
Nix & Co. v. Herbert, 140 S.E. 121, 
149 Va. 131, 55 A.L.R. 1098; Charrest 
v. Manitoba Cold Storage Co., 42 Can. 
S.C. (258. 

[a] Rule stated. — Cold storage 
warehousemen are not insurers, but 
are required only to exercise ordinary 
care. Henderson Min. & Mfg. Co. v. 
Cimini, 213 S.W. 923, 185 Ky. 85. 


79. John Nix & Co. v. Herbert, 140 
Re 121, 12387149 Val 13t) 55 “ACL R: 


80. John Nix & Co. 
supra. 


“Refrigeration is a mechanical proc- 
ess of comparatively recent origin and 
requires experience and skill. One 
who places his goods in cold storage 
necessarily relies upon the expert 
knowledge of the cold storer. The 
charge for keeping perishable products 
in cold storage is much higher than 
that made for the storage of non- 
perishable goods. One who commits 
his apples to a cold storer has the 
right to expect—not preservation, for 
that is impossible beyond a certain 
period—but.a prevention of decay for 
a reasonable period, depending upon 
the circumstances of each particular 
case. Without this expectation the 
storage of perishable products would 
be but a venture.” John Nix & Co. v. 
Herbert, supra. 


81. Crystal Ice & Cold Storage Co. 
v. Renschler Produce Co., 278 P. 874, 
99 Cal.App. 417; Sutherland v. Albany 
Cold Storage, ete., Co., 68 N.B. 1100, 
171 N.Y. 269, 89 Am.S.R. 815; South- 
ern Ice & Utilities Co. v. Stewart, 
(Tex.Civ.App.) 15 S:W.(2d) 132. 

[a] Failure to replenish ice or give 
notice.— Where the ice in such ware- 
house melts and becomes so reduced in 
quantity that the necessary tempera- 
ture for the preservation of property 
stored therein cannot be maintained, 
the warehouseman should supply 
more ice or, if it is impracticable to do 


v. Herbert, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


many 


§§ 124-125] 


care,S? in determining what constitutes reasonable 
care for a cold storer the courts will take into con- 
sideration the nature of his occupation and the char- 
Where a cold storage ware- 
houseman contracts to keep the room in which goods 
are stored at a certain temperature, he is liable for 
any damage resulting from his failure to maintain 
such temperature;®* where no particular tempera- 
ture is stipulated for, he should maintain the ordina- 
ry cold storage room temperature,®‘ or that tempera- 
ture which is proper for the preservation of goods of 
the character of those received,®® and he is responsi- 
ble not only for the maintenance of the proper tem- 
perature but also for its even distribution.®® 


acter of the contract. 


Limitation of liability. A cold storer may by con- 
tract limit his liability to the extent that liability 
may be limited,§’ although a contract provision that 
he shall not be responsible for failure to maintain a 
given temperature, unless due to his negligence, does 


so, he should give timely notice to the 
customer to remove his property be- 
fore he suffers damage by its de- 
terioration, and where he fails to re- 
plenish the supply of ice or to give 
timely netice to a customer to remove 
his property, he is liable for the dam- 
ages resulting to such customer from 
a failure to sustain the required tem- 
perature where there is nothing to 
show that the customer had any 
knowledge of the situation. Suther- 
hand v. Albany Cold Storage, ete., Co., 
63 N.E. 1100, 171 N.Y. 269, 89 .Am.S.R. 
815. 

[b] In absence of any agreement 
as to method of stacking cases of 
eggs in a cold storage warehouse, the 
law imposed the duty upon the ware- 
houseman to use that degree of care 
in the preservation of eggs which may 
reasonably be expected from a person 
of ordinary prudence under the cir- 
cumstances. Southern Ice & Utilities 
Co. v. Stewart, (Tex.Civ.App.) 15 S.W. 
(2d) 132. 

82. John Nix & Co. v. Herbert, 140 
S.E. 121, 123, 149. Va. 131, 55 A.L.R, 
1098. 

“Tf the warehouseman, in the stor- 
age of the goods, has exercised the 
due care required of him'by the stat- 
ute .-. . he is fully protected by 
section 1323 of the Code, which pro- 
vides that if the goods are of a perish- 
able nature, he may give notice to the 
owner to remove the goods in the 
event of deterioration of the same.” 
John Nix & Co. v. Herbert, supra. 


83. Ray v. Alexandria Ice & Cold 
Storage Co., 118 So. 323, 166 La. 1091; 
Greenwich Warehouse Co. v. Maxfield, 
28 N.Y.S. 732, 8 Misc. 308. 


[a] Too colai—A warehouseman 
who has received fruit to be stored at 
a temperature ranging from thirty- 
five to forty degrees is liable for dam- 
age caused by freezing. Greenwich 
‘Warehouse Co. v. Maxfield, 28 N.Y.S. 
732, 8 Misc. 308. 

[b] Zoo hot.—Where a cold stor- 
age warehouseman- guaranteed _ to 
maintain a certain low temperature 
for the preservation of fresh-water 
fish stored with him, and failed to do 
so because of the defective and un- 
repaired condition of his storage 
vaults, he was liable for loss by spoil- 
in& of the fish on account of the high 
temperature. Ray v. Alexander Ice & 
Cold Storage Co., 118 So. 323, 166 La. 
1091. 

[c] Implied warranty not shown.— 
Statements by a warehouseman that 
his warehouse is free and safe from 
frost, and that there is no danger that 
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fact shown.§8 


Goods. 


the bulbs about to be stored will 
freeze, do not constitute a warranty, 
as they are mere expressions of opin- 
ion. Hallock v. Mallett, 55 N.Y.Super. 
265. 

84. Allen v. Somers, 47 A. 653, 73 
Conn. 355, 84 Am.S.R. 158, 52 LRA. 
106; Hugo Ice & Light Co. v. Richard- 
son, 209 P. 429, 87 Okl. 89; Southern 
Ice & Utilities Co. v. Stewart, (Tex. 
Civ.App.) 15 S.W.(2d) 132. 


[a] Distinction between a “cold 
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not relieve him from liability where negligence is in 
A stipulation that a cold storer is 
under no duty to inspect or examine the condition 
of goods on receipt, and is not responsible for “con- 
tents or damage,” does not relieve him from the duty 
of preserving the goods in the same condition that 
they were in upon receipt.®® 
ing that the quality of goods is unknown, a cold stor- 
er is liable only for want of ordinary care,®® and 
there is no implied contract obligating him to return 
goods of good and merchantable quality.°* 


{§ 125] g. Inherent Defect in, or Nature of, 
Under the general rules,°* a warehouseman 
is not liable for damage due to an inherent defect in, 
or the nature of, the stored goods,®® although he may 
not escape liability on the ground of inherent defect 
where he has been guilty of specific negligence con- 
tributing to the loss or injury.®4 


Duty to notify bailor. 


Under a receipt stat- 


Where statute imposes up- 


evenly distribute the temperature to 
the chattels undertaken to be pre- 
served.” Southern Ice & Utilities Co. 
v. Stewart, (Tex.Civ.App.) 15 S.W. 
(2d) 132, 136. 

87. Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 90 
Am:S- Ry 285,050 2. R.A. 204, 


Limitation of liability generally see 
supra §§ 95-101. 

88. Miller v. John Repp Ice & Cold 
piotaee Co., 148 A. 641, 106 N.J.Law 


storage” warehouse and a “freezer.”— | 914 


“The term ‘cold storage,’ as used in 
the trade, means a storehouse or 
storeroom ordinarily used for the 
preservation of butter and eggs, 
where the temperature is kept at a 
low degree but about the freezing 
point; while a ‘freezer’ is a place for 
the preservation of meat or poultry 
where the temperature is kept below 
the freezing point—from zero up to 32 
degrees.” Allen v. Somers, 47 A. 653, 
73 Conn. 355, 357, 84 Am.S.R. 158, 52 
L.R.A. 106. 

85. Crystal Ice & Cold Storage Co. 
v. Renschler Produce Co., 278 P. 874, 
99 Cal.App. 417; Rudell v. Grand Rap- 
ids Cold Storage Co., 99 N.W. 756, 136 


Mich. 528; Sutherland v. Albany Cold 
Storage, ete., Co., 63 N.E. 1100, 171 
N.Y. 269, 89 Am.S.R. 815; Herzig v. 


New York Cold Storage Co., 100 N.Y.S. 
603, 115 App.Div. 41; Wilson v. F. C. 
Linde Co., 62 N.Y.S. 69, 47 App.Div. 
327; Sherman Ice Co. v. Klein, (Tex. 
Civ.App.) 195 S.W. 918. 


fa] One maintaining meat cold 
storage plant impliedly agrees to use 
ordinary care to maintain it in such 
condition that meat can be safely kept 
there for the usual length of time. 
Sherman Ice Co. y. Klein, (Tex.Civ. 
App.) 195 S.W. 918. 


Burdeyv, of proof as to cause of in- 
jury see infra § 260. 


86. Southern Ice & Utilities Co. v. 
Lowen, (Tex.Civ.App.) 15 S.W.(2d) 

[a]. Method of stacking eggs 
should be such as to assure an even 
distribution of temperature, as the 
warehouseman’s “obligation was to 
keep the temperature of the room at 
the ordinary and usual cold storage 
temperature and evenly distributed 
alike to the eggs. There would be de- 
fault in the duty if the temperature 
was unevenly distributed, although 
the proper temperature of the room 
was maintained. And such default 
may be held to arise, as the trial court 
found, upon failure to do that usually 
done in cold storage rooms and most 
generally thought to be sufficient to 


‘ 


s9. Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 
90 Am.S.R. 285, 57 L.R.A. 271. 


[a] Should preserve temperature 
necessary to prevent development of 
weevils already in stored peas at the 
time of storage. Marks v. New Or- 
leans Cold Storage Co., 31 So. 671, 107 
Se 1725-90) AmsS:R: 285, 57) EeReA, 

71. 


90. Swift & Co. v. Memphis Cold 
Storage Warehouse Co., 158 S.W. 480, 
128 Tenn. 82. 

91. Swift & Co. v. Memphis Cold 
Storage Warehouse Co., supra. 

[a] Eges.—Where a warehouse- 
man received eggs for storage, issuing 
a receipt stating that the quality of 
the eggs was not known, the law will 
not raise an agreement on his part to 
return eggs of merchantable quality 
or to pay the difference between the 
value of the eggs returmed and those 
of merchantable quality. Swift & Co. 
v. Memphis Coal Storage Warehouse’ 
Co., 158 S.W. 480, 128 Tenn. 82. 


92. See supra §§ 83-92. 

93. La.—S. A. Trufant Commission 
Co.) v.. Yazoo, etc... R. Co, 85 So. 792) 
id a6 so 

Minn.—Townsend v. Rich, 60 N.W. 
545, 58 Minn. 559. 

Pa.—Boswell v. Collins, 
6 Pa.Cas. 82. 

Tex.—Southern Ice & Utilities Co. vy. 
Stewart, (Civ.App.) 15 S.W.(2d) 132. 

Wash.—Patterson vy. Wenatchee 
Canning Co., 101 P. 721, 53 Wash. 155. 


Pare v. Adamson, 3 Dom.L.R. 


8 A. 845, 


[a] Spontaneous bursting of cans 
of tomatoes is due to the inherent na- 
ture of the goods and, in the absence 
of negligence, a warehouseman is not 
liable for loss of such character. Roy 
v. Adamson, (Que.) 3 Dom.L.R. 139. 


DREMEL A NERS negligence see infra § 


94 Southern Ice & Utilities Co. v. 
Stewart, (Tex.Civ.App.) 15 S.W.(81) 
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on warehousemen the duty to give notice to the bail- 
or to remove perishable goods within a specified 
time, a warehouseman failing to give such notice may 
not invoke the rule requiring an injured party’ to 
do what he reasonably may to minimize damage.®® 
Statutes providing for notice by advertisement if 
grain gets out of condition have been construed as 
not applicable to grain stored in a separate bin.®® 


Under the general rules,®7 
a warehouseman is not liable for loss by leakage 
which oecurs without his negligence.®® 


Stipulation that loss by leakage shall be at own- 
er’s risk does not exempt the warehouseman from 
liability for leakage due to his fault,9® but does ex- 
empt him from the duty of watching casks to detect 
leakage caused by defects therein’ or resulting from 
any eause other than improper handling or storage.” 


If a warehouseman de- 


[§ 126] h. Leakage. 


[§ 127] i. Losing Goods. 


132. 

[a] “Although eggs have the nat- 
ural tendency to let down in quality, 
yet it may not be said that such would 
necessarily happen notwithstanding 
an act of negligent omission to use 
reasonable care for their preservation. 
A negligent act, such as failing to 
evenly distribute temperature, may 
hasten, proximately cause or con- 
tribute to, the deterioration in qual- 
ity. Such consequences could result 
from such negligent act in the natural 
order of cause and effect. It is not 
legally necessary that the negligent 
act solely cause the deterioration or 
loss. The case is proved if the act 
or omission was in itself a want of 
ordinary care and prudence and imme- 
diately, and not remotely, contribut- 
ed to the deterioration or loss. The 
court’s finding, as evidently intended, 
was to the effect that the negligent 
act, as found, did not proximately 
cause or contribute to cause the entire 
loss sustained, but only in the propor- 
tion of 80 per cent. of the 1,188 cases, 
As found, in effect, 10 per cent. of the 
loss sustained was caused by natural 
causes that would necessarily have 
happened notwithstanding the neg- 
ligence. Also that of the loss sus- 
tained 10 per cent. was occasioned 
solely through the fault of appellee 
in delivering faulty or unfit eggs for 
storage.” Southern Ice & Utilities Co. 
v. Stewart, (Tex.Civ.App.) 15 S.W. 
(2d) 132, 136. 

95. Noel & Co. v. Schuur, 204 S.W. 
632, 140 Tenn. 245. 


[a] Tlustration.—Where a ware- 
houseman failed to give the owner 
of perishable goods notice specifying 
the time within which the goods must 
be removed as authorized by the Uni- 
form Warehouse Receipts Act, the 
owner was not required to remove 
goods by the rule requiring the in- 
jured party to do what he reasonably 
may to minimize the damage. Noel 
& Co. v. Schuur, 204 S.W. 632, 140 
Tenn. 245. 


96. Carley v. Offutt & Blackburn, 
124 S.W. 280, 136 Ky. 212, 136 Am.S.R. 
207.26, UR AN.S. LIL, 


[a] “Purpose of the advertisement 
is to reach the owners of the grain; 
but when the grain is stored in a 
separate bin, and the owner is known, 
as in this case, this part of the section 
has no application.” Carley v. Offutt 
& Blackburn, 124 S.W. 280, 136 Ky. 
212, 218, 186 Am.S.R. 207, 26 L.R.A. 
N.S. 1114. 


97. See supra §§ 83-92. 
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for}*2 


98. Taussig v. Bode, 64 P. 108, 66 


P. 259, 134 Cal. 260, 86 Am.S.R. 250, 
54 L.R.A. 774. 
99. Taussig v. Bode, supra. 


1. Taussig v. Bode, supra. 
2. Taussig v. Bode, supra. 


[a] If prudence required inspec- 
tion of casks of spirits from time to 
time to see whether they were leaking, 
a clause providing that leakage was 
at the owner’s risk relieved the ware- 
houseman of the duty of inspection 
and threw such duty upon the owner. 
Taussig v. Bode, 64 P. 108, 66 P. 259, 
te Cal. 260, 86 Am.S.R. 250, 54 L.R.A. 
774. 

3. McGale v. Security Storage, etc., 
Co., 25 Man. 533. 


4 McGale v. Security Storage, etc., 
Co., supra. 

5. liability of safe deposit com- 
pany for loss by theft see infra § 301. 


6 See supra §§ 83-92. 
7. See infra § 181. 


8 England v. Lyon Fireproof Stor- 
age Co., 271 P. 582, 94 Cal.App. 562; 
Marsh v. Pennsylvania R. Co., (Va.) 
167 S.E. 274. 


[a] Exercise of ordinary care 
against theft sufficient to fulfill the 
duty of the proprietor of a general 
warehouse, as in the absence of a 
specific agreement to the contract he 
does not become an insurer against 
theft. England v. Lyon Fireproof 
Piereee Co, 271 Ps 582, 94 ‘Cal. App: 


[b] “It is well settled that in the 
absence of a special contract, an ordi- 
nary warehouseman is not an insurer 
against theft.” Marsh v. Pennsyl- 
vania R. Co., (Va.) 167 S.E. 274, 276. 


op Ala.—Moore v. Mobile, 1 Stew. 


Cal.—Jackson v. Sacramento Valley 
R. Co., 28 Cal. 268. 


Ind.—Cincinnati, etc., Air Line R. 
Co. v. McCool, 26 Ind. 140. 


Mass.—Murray v. International S. 
S. Co., 48 N.E. 10938, 170 Mass. 166, 
64 Am.S.R. 290; Cass v. Boston, etc., 
R. Co., 14 Allen 448. 


N.Y.—Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467 [rev 43 N.Y¥.Super. 1]; 
Schwerin v. McKie, 51 N.Y. 180, 10 
Am.R. 581; Wilson v. Christal, 176 
N.Y.S. 341, 187 App.Div. 660; Batelle 
v. Mercantile Warehouse Co., 124 N.Y. 
S. 136, 139 App.Div. 649; Lockwood 
v. Manhattan Storage, ete. Co., 50 
N.Y.S. 974, 28 App.Div. 68; 


Schmidt 


[$§ 125-128 


liberately unlocks stored containers and removes the 
contents, without authority from the owner, he is 
liable for the subsequent losing of such contents,* 
and contract stipulations ‘limiting liability to an 
agreed value are inapplicable.* 


[§ 128] j. Theft°—(1) In General. 
general rules,® and in the absence of contrary con- 
tract,’ a warehouseman is not an insurer against loss 
of goods by theft® and will not be liable for loss of 
this character in the absence of negligence or other 
fault,® although he will be held responsible where his 
negligence or other fault contributed to the loss.*° 


Under the 


Mere unexplained fact that goods were stolen from 
his custody does not of itself show negligence on the 
part of the warehouseman,*? and, in the absence of 
affirmative proof of his negligence causing loss by 
theft, the warehouseman will not be held lable there- 


& Webb v. Blood & Green, 9 Wend. 
268, 24 Am.D. 143. 


N.C.—C. E. Neal & Co. v. 
ton, ete., R. Co., 53 N.C. 482 


Pa.—Clark & Co. vi. Spence, 10 
Watts 335. 


Va.—Marsh v. Pennsylvania R. Co., 
167 S.H. 274. 


Wash.—Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 


W.Va.—Hutchinson v. U. S. Express 
Co., 59 S.E. 949, 68 W.Va. 128, 14 L.R. 
A.N.S. 393. 

Wis.—Pike v. Chicago, etc., R. Co., 
40 Wis. 583. 

10. Ky.—Chenowith & Co. v. Dick- 
inson & Shrewsberry, 8 B.Mon. 156. 


VO aM cc v. Darden, 22 La.Ann. 


N.Y.—Schwerin v. McKie, 51 N.Y. 
180, 10 Am.R. 581; Lockwood v. Man- 
hattan Storage, ete, Co., 50 N.Y.S. 
974, 28 App.Div. 68; Bush v. Miller, 
13 Barb. 481. 


Wash.—McHachern v. Palmerton- 
Moore Grain Co., 277 P. 3938, 152 Wash. 
699; Commercial State Bank v. Palm- 
erton-Moore Grain Co., 277 P. 389, 152 
Wash. 89. 


Eng.—Lampson vy. London and India 
Docks Con Liat take Goo. 


[a] Theft by purchaser of ware- 
house.—A warehouseman cannot es- 
cape liability for failure to redeliver 
wheat on the ground that loss was due 
to theft and embezzlement of the 
buyer of the warehouse. Commercial 
State Bank v. Palmerton-Moore Grain 
Co., 277 P. 389, 152 Wash. 89 [foll Mc- 
Hachern y. Palmerton-Moore Grain 
Co., 277 -P. $93, 152° Wash. 699]. 


11. United Metals Selling Co. v. 
Pryor, 243 F. 91, 155 C.C.A. 621 [cert 
den 38 S.Ct. 61, 245 U.S. 662, 62 L.Ed. 
536]; England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562, B67; Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 


“Mere evidence of the theft of 
goods left in the custody of a bailee 
. . . is insufficient to charge him 
with negligence and liability for their 
loss.” England vy. Lyon Fireproof 
Storage Co., supra. 


12. Firestone Tire & Rubber Co. v. 
Pacifie Transfer Co., 208 P. 55, 120 
Wash. 665, 26 A.L.R. 217. 


Presumption and burden of proof 
see infra §§ 257-264. 


Wilming- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 129-132] 


[§ 129] (2) Precautions against Theft. A ware- 
houseman must exercise ordinary or reasonable care 
to protect the goods in his custody against theft,* 
and the care required will be measured by the cireum- 
stances involved,'4 such as the character?® and val- 
ue'® of the goods in storage, and the character of the 
neighborhood in which the warehouse is located.17 


Particular precautions ordinarily required include 
the providing of facilities for locking doors and win- 
dows,*® and the exercise of due care in the selection 
and retention of employees of known honesty and 
ability,{® and, where the circumstances are such as 
to necessitate it, the warehouse should be equipped 
with an adequate burglar alarm system?° and guard- 
ed by watchmen,?! although it need not be burglar 
proof,?? and failure to employ a night watchman?® 
or an inside watehman and burglar alarm” is not 
necessarily negligence. 


[§ 130] (3) Warehouseman’s Liability for Theft 
by Own Employees. A warehouseman should exer- 
cise due care to employ honest and capable sery- 
ants,2® and, where he has been guilty of negligence, 
will be held responsible for the theft of stored goods 
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by his own employees.?® But the mere fact of theft 
by his own servants is insufficient to impose liability 
for the loss upon a warehouseman not shown to be 
negligent.?7 

Directors of warehousing corporation may be held 
personally liable for loss due to embezzlement of 
stored goods by the general manager with their 
knowledge and consent,?® or under circumstances in 
which they could have learned of and prevented the 
embezzlement had they used reasonable care.*® 


[§ 131] (4) Under Special Contracts. If a ware- 
houseman expressly or impliedly agrees to store 
goods in a particular place, and does not do so, he is 
liable for their loss by theft while in another place 
than that agreed on, irrespective of his negligence.®° 


Contracts limiting warehouseman’s liability for 
loss from other causes do not by implication impose 
upon him an absolute liability for loss by theft,?4 
and under such contracts he is not liable for loss by 
theft occurring without his negligence.*? 


[§ 132] k. Vermin. Under the general rules,?? in 
the absence of negligence a warehouseman is not 


What constitutes negligence see in- 
fra § 129. 

13. England vy. Lyon Fireproof 
pes Co., 271 P. 532, 94 Cal.App. 

[a] Protection from theft within 
or without the warehouse should be 
afforded so far as ordinary care will 
secure such protection. England v. 
Lyon Fireproof Storage Co., 271 P. 
532, 94 Cal.App. 562. 


14. England v. Lyon Fireproof 
Storage Co., supra; Hodell v. Tower’s 
Stores, 218 N.Y.S. 561, 218 App.Div. 
572; Hutchinson v. U. S. Express Co., 
59 S.BE. 949, 68 W.Va. 128, 14 L.R.A. 
N.S. 393. 


[a] Negligence not shown.—Leav- 
ing an express package in the freight 
room of a railway station at which 
the express office is maintained, in- 
stead of in a room thereof in which 
such packages are usually placed, 
does not constitute negligence of an 
express company in possession of a 
package aS warehouseman. MHutch- 
inson v. U. S. Express Co., 59 S.E. 
949, 68 W.Va. 128, 14 L.R.A.N.S. 393. 


15. England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562. 


16. England v. Lyon Fireproof 
Storage Co., supra; Hodell v. Tower’s 


Stores, 218 N.Y.S. 561, 218 App.Div. 
572. 

17. Hodell v. Tower’s Stores, su- 
pra. 

[a] Silk warehouse located in dis- 
trict of “lush workers” and gang- 


sters, near “Matty the Rat’s’” saloon 
and rendezvous for the “Hudson 
Dusters,” “Red Lion Inn’ mob, and 
other gangs of criminals, should not 
be left without a watchman on Sat- 
urday afternoons, and should have an 
adequate burglar alarm system, and, 
where silk was stolen on a Saturday 
afternoon on which no watchman was 
present, and where it was shown that 
the burglar alarm system was inade- 
quate, the warehouseman was guilty 
of negligence rendering him liable for 
the loss. Hodell v. Tower’s Stores, 
918 N.Y.S. 561, 218 App.Div. 572. 


18. England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562. 

fa] Megligence not shown.—That 


burglars secured entrance to a ware- 


house by going to the top of a tene- 
ment house adjacent thereto and 
driving spikes in the wall, climbing 
to the top of the warehouse, and bat- 
tering down a door at the top of the 
elevator shaft, which was not lock- 
ed from the inside, although nailed up 
from the outside, and stole goods 
therein, is not sufficient to charge the 
warehousemen with liability for the 
loss of the goods on the theory that 
they did not secure the building 
against forcible entry. Batelle v. 
Mercantile Warehouse Co., 124 N.Y.S. 
135, 189 App.Div. 649. 


19. See infra § 130. 


20. Hodell v. Tower’s Stores, 218 
N.Y.S. 561, 218 App.Div. 572. 

fa] Burglar alarm system held 
inadequate because not connected 
with any point outside the warehouse, 
too easily put out of order, and not 
connected with separate compart- 
ments. wherein particular goods were 
stored. Hodell v. Tower’s Stores, 218 
N.Y.S. 561, 218 App.Div. 572. 


21. 
pra. 

[al Saturday afternoon watchman 
should be employed where valuable 
goods are stored in a notoriously bad 
neighborhood. Hodell v. Tower’s 
ne 218 N-Y.S. 561, 218 App.Div. 
572. 

22. Hutchinson v. U. S. Express 
Co., 59 S.B. 949, 638 W.Va. 128, 14 L. 
R.A.N.S. 393. 


fal For example, the fact that the 
building from which the theft oc- 
curred is not burglar proof is not evi- 
dence of negligence. Hutchinson v. 
U. S. Express Co., 59 S.E. 949, 63 W. 
Va.. 128, 14 L.R.A.N.S. 393. 


23. Pike v. Chicago, ete, .R. Co., 
40 Wis. 583. 


[a] Low value.—Failure to em- 
ploy a night watchman is not evi- 
dence of negligence where the aver- 
age value of goods stored in a ware- 
house does not exceed five hundred 


dollars. Pike v. Chicago, etc., R. Co., 
40 Wis. 583. 
24. Batelle v. Mercantile Ware- 


house, Co., 124 «NY. Ss. 1:35; 139) App: 
Div. 649. 

[a] Not customary.—The failure 
of a warehouseman to maintain an in- 
side watchman or to maintain a bur- 
glar alarm is not sufficient to justify 


Hodell v. Tower’s Stores, su- }; 


a finding of negligence making the 
warehouseman liable for the loss of 
the goods stolen, where a night 
watchman was employed in common 
with other merchants and warehouse- 
men in the vicinity, and it was not 
customary to keep an inside watch- 
man or burglar alarm. Batelle v. 
Mercantile Warehouse Co., 124 N.Y.S. 
135, 189 App.Div. 649. 

25. England v. Lyon Fireproof 
peee Co., 271 P. 532, 94 Cal.App. 


26. Jones v. Morgan, 90 N.Y. 4, 43 
Am.R. 131, 15-N.Y.Wkly.Dig. 318 [aff 
24 Hun 372]. 

27. England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562; Schmidt & Webb v. Blood & 
Green, 9 Wend. 268, 24 Am.D. 143; 
Firestone Tire & Rubber Co. v. Pa- 
cific ) Transfer) -Coiw 208hees bbe 20) 
Wash. 665, 26 A.L.R. 217. 


28. Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
cantile Co., 138 P. 825, 25 Idaho 478. 


29. Frontier Milling & Elevator 
Co. v. Roy White Co-operative Mer- 
cantile Co., supra. 


30. Firestone Tire & Rubber Co. v. 
City Transfer & Storage Co., 224 P. 
1117, 115 Kan. 737; Great West Sup- 
ply Co. v. Grand Trunk, etc., R. Co., 8 
Alta.L. 478. 

[a] Bailee contracting to 
goods in locked compartment in a 
warehouse, and in violation of the 
contract placing them: outside the 
compartment, from which they were 
stolen, does so at his own risk and is 
liable for their loss, irrespective of 
negligence. Firestone Tire & Rub- 
ber Co. v. City Transfer & Storage 
Con 224 Reda ll by ian wave. 


[b] Storing with another ware- 
houseman without permission from 
the bailor renders the original ware- 
houseman liable for subsequent loss 
by theft, as he was under at least an 
implied agreement to keep the goods 
in his own place. Great West Supply 
Co. v. Grand Trunk, etc., R. Co; 78 
Alta.L. 478. 


81. Morse v. Imperial Grain & 
sy preneaee Co. 181. P. 815, 40. CalvAps 


store 


32. Morse v. Imperial 
Warehouse Co., supra. 


33. See supra §§ 83-101. 


Grain & 
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liable for damage to goods by vermin,?* and, where 
he employs the proper precautions, will not be held 
responsible for damage to stored goods by moths,*® 
rats,°° or weevils,?7 although he will be held re- 
sponsible where guilty of negligence,?® and a con- 
tractual limitation of liability will not protect the 
warehouseman from liability for damage by vermin 


due to his fault.°° 
[§ 133] 4. Directions of Owner. 


man violates the directions of the owner relative to 
the goods, he may render himself liable for injury 
On the other hand, obedience to the own- 


thereto.*° 


34. Carley v. Offutt & Blackburn, 
124 S.W. 280, 136 Ky. 212, 136 Am.S.R. 
207, 26 L.R.A.N.S. 1114; Gold v. Cad- 
do Transfer & Warehouse Co., 7 la. 
App. 342; Ressler v. Terminal Ware- 
house Co.; 168 N.Y.S. 462; Taylor v. 
Secrist, 2 Disn. 299, 13 Ohio Dec. 183. 

[a] Mere failure to provide metal 
or cement compartments for storage 
of cheese, in the absence of evidence 
that such compartments are custom- 
ary or practical, does not constitute 
negligence rendering a warehouseman 
liable for damage by rats. Ressler v. 
Terminal Warehouse Co., 168 N.Y.S. 
462. 

35. Gold vy. Caddo Transfer & 
Warehouse Co., Inc., 7 La.App. 342. 

[a] Use of disinfectant.—A ware- 
houseman was not responsible for 
damage to rugs by moths, after tak- 
ing approved precautions, such as the 
use of disinfectants. Gold v. Caddo 
Transfer & Warehouse Co., Inc. 7 


La.App. 342. 
36. Gold v. Caddo Transfer & 
Warehouse Co., Inc., supra; Ressler 


v. Terminal Warehouse Co., 168 N.Y. 
S. 462; Taylor v. Secrist, 2 Disn. 299, 
13 Ohio Dec. 183. 


[a] Ferrets, rat catchers, etc.— 
Where a bonded warehouseman, who 
accepted cheese for storage, regular- 
ly used traps, kept six cats, and oc- 
easionally used ferrets, dogs, rat 
catchers, and virus, he was not liable 
for loss of the cheese which the rats 
had eaten, since he took customary 
precautions to prevent loss. Ressler 
v. Terminal Warehouse Co., 168 N.Y. 
S. 462. 

[b] Poison, traps, and cat.— 
“Where a warehouseman kept goods 
stored in a brick building with a con- 
erete floor, put out poison, kept traps 
set and raised and kept cats in his 
building for the destruction of rats 
and mice, he is not liable for damage 
to goods by them while in his posses- 
sion.” Gold v. Caddo Transfer & 
Warehouse Co., Inc., 7 La.App. 342. 


{c] Werrier.—Injury to bags of 
salt by rats gnawing through them 
is not conclusive evidence of negli- 
gence of the warehouseman, where 
the constant presence of a terrier is 
proved. Taylor v. Secrist, 2 Disn. 299, 
13 Ohio Dec. 183. 


37. Carley v. Offutt & Blackburn, 
124 S.W. 280, 1386 Ky. 212, 136 Am.S., 
R. 207, 26 L.R.A.N.S. 1114. 


38. Kidd & Co. v. North American 
Provision Co., 249 Ill.App. 28; Marks 
v. New Orleans Cold Storage Co., 381 
So. 671, 107 La. 172, 90 Am.S.R. 285, 
Hi nite An wcll WAantese Vv. wvwleGann: 


118 A. 709, 98 N.J.Law 55; Mial v. 
Oliver, 8 Ont.L. 66. 
[a] Failure to resack seed.—A 


warehouseman was liable for failure 
to resack seed into cotton bags after 
discovering that rats were attacking 
bags made of burlap. Kidd & Co. v. 
North American Provision Co., 249 
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[§§ 132-134 


er’s orders or directions is a sufficient defense to the 
warehouseman where the loss of or injury to the 
goods has resulted from such obedience.*1 


[§ 134] 5. Contributory Negligence. 
rules governing contributory negligence*? apply in 
eases of bailment to a warehouseman,*? and, in ac- 
cordance therewith, if the negligence of the bailor 


or his servants contributes to loss or injury of stored 


If a warehouse- 


Ill.App. 28. 

[b] Injury by rats after removal 
to another building.—Where goods 
consisting of household furniture 
were stored under lock and key in a 
separate compartment in a _ brick 
warehouse, and were afterward re- 
moved by the warehouseman, with- 
out the owner’s consent, first to an- 
other compartment in the same build- 
ing, and then to a frame building for- 
merly used as a boat house and part 
of which was used as a stable, the 
warehouseman, in the absence of rea- 
sonable precaution to prevent injury 
therefrom, was liable for injuries 
caused by rats in the last named 


building, of the existence of which 
he was aware. Mial v. Oliver, 8 Ont. 
GG. 


39. Marks v. New Orleans Cold 
Storage Co., 31. So. 671, 107 La. 172, 90 
Am.S.R..285,-5¢ IRA. 2713 Mial’ v. 
Oliver, 8 Ont.L. 66. 


[a] Removing goods to rat infest- 
ed building.—Where household furni- 
ture was stored under lock and key 
in a separate compartment in a brick 
warehouse, but was afterward remov- 
ed by the warehouseman without the 
owner’s consent, first to another com- 
partment in the same building, and 
then to a frame building formerly 
used as a boat house and part of 
which was used as a stable, and was 
there injured by rats, of the exist- 
ence of which the warehouseman was 
aware, he was not protected from lia- 
bility by a condition in the ware- 
house receipt relieving him from re- 
sponsibility for loss or damage caus- 
ed by irresistible force or inevitable 
accidents, or want of special care or 
precaution. Mial v. Oliver, 8 Ont.L. 


. 


40. Security Storage & Trust Co. 
v. Denys, 86 A. 613, 119 Md. 330. 


_[a] Disobeying shipping instruc- 
tions.—Where a storage and forward- 
ing company did not follow plaintiff's 
directions as to the shipment of his 
household goods, either as to the kind 
of car or carrier, it was liable for any 
damages occurring in the unauthoriz- 
ed shipment. Security Storage & 
pues Co. v. Denys, 86 A. 613, 119 Md. 

41. Brandon v. Gulf City Cotton 
Press, etc., Co., 51 Tex. 121. See Mc- 
Cullough Bros. v. Sawtell, 68 S.E. 89, 

134 Ga. 512 (holding evidence of own- 
er’s directions as to temperature ad- 
missible). See also Patterson v. We- 
natchee Canning Co., 110 P. 379, 59 
Wash. 556 (holding that the issue of 
the loss having occurred through 
plaintiff's fault is raised, in an ac- 
tion for loss of meat stored by plain- 
tiff in defendant’s cold storage, and 
alleged by the complaint to have oc- 
curred through failure of defendant 
to keep the room at a proper temper- 
ature, and through its failure to keep 
pure, fresh air circulating through it, 
by the answer alleging that it was 


goods, the warehouseman is not liable,** although the 
warehouseman may not escape liability on this 
ground where the facts do not support a plea of con- 
tributory negligence,*® and negligence of a third per- 


agreed that plaintiff should have com- 
plete control and supervision of the 
room, and that he showld and did 
direct the manner in which it should 
be refrigerated and aired). 

42. See Negligence §§ 500-599. 

43. Parker v. Union Ice & Salt 
Co., 54 P. 672, 59 Kan. 628, 86 Am.S.R. 
383; Ray v. Alexandria Ice & Cold 
Storage Co., 118 So. 323, 166 La. 1091. 


44. Cal.—Northwestern Mut. Fire 
Ass’n v. Pacific Wharf & Storage Co., 
200 P. 934, 187 Cal. 38. 

Ind.—Reamer v. Davis, 85 Ind. 201; 
Holt Ice, etc., Co. v. Arthur Jordan 
Co., 57 N.E. 575, 25 Ind.App. 314. 

Kan.—Parker v. Union Ice, etc., Co., 
54 P. 672, 59 Kan. 626, 68 Am.S.R. 383. 


La.—Ray v. Alexandria Ice & Cold 
Storage Co., 118 So. 323, 166 La. 1091; 
S. A. Trufant Commission Co. v. Ya- 
200, ete:eR3C0.7.235 S05, (92.0 Gh eas 

DOs 

Tex.—Brandon v. Gulf City Cotton 

Press,.etc:, Cos, 75d) Tex yi2d 


[a] Where injury is caused by act 
of owner in pursuance of advice of 
wheat inspectors, the warehouseman 
is not liable. S. A. Trufant Commis- 
sion Co. v. Yazoo, etc., R. Co., 35 So. 
792, 111 La. 633. 


[b] ack of business prudence.— 
A lumber company did not exercise 
business prudence or ordinary care 
within Civ. Code § 1714, in placing 
lumber on a wharf after notice from 
the wharf and storage company that, 
on account of a threatened strike, it 
would not receive the lumber save 
on the assumption of risk by the lum- 
ber company, which was advised to 
leave the lumber on board the ship or 
take it back whence it came. North- 
western Mut. Fire Ass’n v. Pacific 
Wharf & Storage Co., 200 P. 934, 187 


Gals 38. 

45. Ala.—Hatchett v. Gibson, 13 
Ala. 587. 

Cal.—Runkle v. Southern Pac. 


Milling Co., 195 P. 398, 184 Cal. 714, 16 
A.L.R. 275. 

Colo.—Denver Public Warehouse 
pe v. Munger, 77 P. 5, 20 Colo.App. 


Ill.—St. Louis Nat. Stock Yards v. 
Tiblier, 39 Ill.App. 422. 


Ind.—Holt Ice, ete., Co. v. Arthur 
ae Co., 57 N.E. 575, 25 Ind.App. 


Mo.—Springfield Crystallized Egg 
Co. v. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664. 


‘ Pa.—Kusenberg v. Browne, 42 Pa. 
73. 

{a] Tlustrations.—(1) Where the 
owner of apples stored in defend- 
ant’s warehouse had no reason to be- 
lieve that the warehouse would not 
be properly managed and its tempera- 
ture so kept that the apples would not 
be damaged by unusually cold weath- 
er, he was not guilty of contributory 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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son contributing to the loss is no defense.*® 


Bailor’s knowledge of dangers and defects has 
been held to preclude recovery for damage caused 
thereby,** although there is authority to the con- 
trary.*5 A cold storer is not relieved of liability for 


damages resulting from improper 


the mere faet that the owner visited the warehouse 
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temperature by 


at a time when the temperature was improper,‘® or 


failed to remove the goods on learning of such im- 
proper temperature,°° nor by the fact that the own- 
er’s employees were handling the goods in storage,** 
although he’ will not be held responsible for the 
spoiling of such goods as were stored with him after 


negligence in failing to protect the 
same. Denver Public Warehouse Co. 
v. Munger, 77 P. 5, 20 Colo.App. 56. 
(2) Where a shipper of horses, on the 
day and at the hour when they were 
expected to arrive, inquired for the 
superintendent of the stockyards, and 
was told that he had left for the day, 
whereupon he went into the yards, 
and finding a man, said to have charge 
of the horse department, gave him 
proper instructions, which he said 
would be carried out, it was held, in 
an action for injuries to the horses 
caused by their being left in the pens 
during a stormy night, that the ship- 
per was not guilty of contributory 
negligence. St, Louis Nat... Stock 
Yards v. Tiblier, 39 IllApp. 422. 
(3) The owner, in leaving coal on 
storage upon a wharf, is not guilty of 
such negligence as will justify the 
Sale of the coal by the wharfinger 
without authority or a verdict against 
him in an action to recover its value. 
Kusenberg v. Browne, 42 Pa. 173. 
(4) Where crystallized eggs deposited 
in a public warehouse were damaged 
by contact with flood water and sew- 
erage, the act of the owner in selling 
the eggs for animal food after they 
had been spoiled, instead of attempt- 
ing to cure them for human .use, was 
not contributory negligence. Spring- 
field Crystallized Egg Co. v. Spring- 
field Ice & Refrigerating Co., 168 S. 
W. 772, 259 Mo. 664. 


4G. Merchants’ Wharfboat Assoc. 
v. Wood, 2 So. 76, 3 So. 248, 64 Miss. 
661, 60 Am.R. 76. 


{a] Contributory negligence of 
common carrier in depositing the 
goods in an unsafe position in the 
warehouseman’s yard does not re- 
lieve the warehouseman from liabil- 
ity to the owner for loss of the goods 
by fire due to the warehouseman’s 
negligence. Merchants’ Wharfboat 
Assoc. v. Wood, 2 So. 76, 3 So. 248, 
64 Miss. 661, 60 Am.R. 76. 


47. Parker v. Union Ice & Salt Ce., 
54 P. 672, 59 Kan. 628, 68 Am/S.R. 383; 
Ray v. Alexandria Ice & Cold Stor- 
age Co., 118 So. 323, 166 La. 1091. See 
Holt Ice, ete., Co. v. Arthur Jordan 
Comin New, 575, 25. Ind App. 314 
(holding that recovery would have 
been denied if the owners had known 
exactly the circumstances under 
which the goods were to be stored, 
and known that the result of storing 
them under such circumstances 
would be to injure the goods, but 
where the record did not bear out 
such contention). 


[a] Bailor, knowing unfitness of 
storage place, is equally at fault with 
the bailee if damage to the goods re- 
sults. Ray v. Alexandria Ice & Cold 
Storage Co., 118 So. 323, 166 La. 1091. 


48. Hatchett v. Gibson, 13 Ala. 
587; Runkle v. Southern Pac. Milling 
one 195 P. 398, 184 Cal. 714, 16 A.L.R. 

75. 
[a] Bailor’s knowledge of defects 


in storehouse.—Where a warehouse- 
man agrees to deposit cotton in a 
fireproof building, and a loss of it 
occurs by reason of its not being so 
deposited, he will be liable therefor; 
and the fact that the depositor was in 
the building in which it was stored, 
after he had begun to deliver his cot- 


ton, can have no weight upon the 
question. Hatchett v. Gibson, 13 Ala. 
587. 


[b] Manner of conducting busi- 
ness.—A warehouseman’s liability for 
destruction of goods in a fire was not 
lessened and the owner was not es- 
topped from asserting such liability 
merely because the owner may have 
had knowledge as to the manner in 
which the warehouseman conducted 
its business at the time the owner 
stored his goods in the warehouse. 
Runkle v. Southern Pac. Milling Co., 
195 PB. 398, 184 Cal. 714, 16-A.L.R. 275. 


49. Holt Ice, etcl, iCo: v. Arthur 
aoe Cosmo, Nuh. sod, 25 Ind.App: 
14. 


Taiability of cold storer generally 
see supra § 124. 


50. Rettner v. Minnesota Cold- 
pretaee Co., 93 N.W. 120, 88 Minn. 


51. Ray v. Alexandria Ice & Cold 
Storage Co., 118 So. 323, 166 La. 1091. 


[a] Warehouseman guaranteeing 
temperature with knowledge that 
owner’s employees would handle fish 
in cold storage vaults was liable for 
loss from an overhigh temperature 
even if caused by negligence of such 
employees in leaving doors open. 
Ray v. Alexandria Ice & Cold Storage 
Corres SOnmsazoan Moos luarteLO09 Rs 


52. Ray v. Alexandria Ice & Cold 
Storage Co., supra. 


[a] Illustration.—Where an own- 
er, after discovering deterioration of 
fish in cold storage in a warehouse- 
man’s vaults, due to high and uneven 
temperatures, failed to notify the 
warehouseman of the deterioration 
and of resulting sales at a loss, and 
continued to use the defective vaults 
for additional quantities of fish which 
likewise spoiled, the warehouseman’s 
liability for damages under a guar- 
anty of proper temperatures did not 
extend to losses resulting from de- 
terioration of new supplies of fish 
placed in the defective vaults. Ray 
v. Alexandria Ice & Cold Storage Co., 
Ine, V8 Sos e325,. 166 Waa. L091. 


53. See Assumption of Risk 5 C.J. 


p 1412; Negligence § 600. 
54. Hecht v. Boston Wharf Co., 
107 N.E. 990, 220 Mass. 397, L.R.A. 


ISAS iD) 725, Ann.Cas.1917A 445; 
Springfield Crystallized Egg Co. v. 
Springfield Ice & Refrigerating Co., 
168 S.W. 772, 259 Mo. 664. 

[a] For example, one suing a 
warehouseman for negligent failure 
to prevent the destruction of goods 
in storage is not chargeable with as- 
sumption of risk arising from negli- 
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the owner had become cognizant of the deterioration 
of earlier consignments and had failed to notify the 
warehouseman of such deterioration.” 


[§ 135] 6. Assumption of Risk. The doctrine of 
assumption of risk®? may not, it has been held, be 
invoked by a warehouseman to defeat liability for 
loss occasioned by his negligence.®* 


[§ 136] 7. Proximate Cause. 
or to maintain an action against the warehouseman 
for loss of or injury to goods the breach of contract 
or negligence must have been the proximate cause of 
the loss or injury.°® 


To entitle the bail- 


But a warehouseman is liable 


gence of the warehouseman. Spring- 
field Crystallized Egg Co. v. Spring- 
field Ice & Refrigerating Co., 168 S.W. 
772, 259 Mo. 664. 


[b] Owner’s failure to object to 
place of storage near tidal waters, 
and his acquiescence in the deposit 
of the goods in such a place over a 
series of years, do not show the own- 
er’s assumption of risks arising from 
injury to the goods by an unusually 
high tide so as to preclude recovery 
against a warehouseman found by 
the jury to have been guilty of neg- 
ligence in permitting injury by tide 
under existing circumstances, as ‘‘the 
acceptance of the wool on storage for 
hire involved the obligation on the 
part of the defendant to use due care 
for its safety and protection. That 
was implied from the relation it as- 
sumed as warehouseman. Mere 
knowledge and acquiescence by the 
owner as to the place of storage are 
not enough to modify that contractu- 
al obligation. Essential elements as 
to the care required by the contract 
of storage in the cases at bar lie 
outside the mere place of storage. 
Nothing as to waiver of that obliga- 
tion respecting protection of the 
goods from the danger of injury from 
tides was tacitly inferable from such 
knowledge and acquiescence as was 
attributable on the evidence to the 
plaintiffs.” Hecht v. Boston Wharf 
Co., 107 N.E. 990, 993, 200 Mass. 397, 
L.R.A.1915D 725, Ann.Cas.1917A 445. 


Owner’s risk under contracts limit- 
ing liability see supra §§ 100, 101. 


55. Ala.—Gibson y. Hatchett, 24 
Ala. 201. 


Ark.—Pine Bluff Compress & Ware- 
house Co. v. Andrews, 20 S.W.(2d) 
633, 180 Ark. 106; Jonesboro Com- 
press Co. v. Hall, 13 S.W.(2d) 298, 178 
Ark. 753. 


oP ee v. Hill, 126 IlkApp. 


La.—Austin v. Heath, 122 So. 865, 
168 La. 605. 


Mass.—Cox v. Vermont Central R. 
GCo., 49 N.Ey 975 17.0. -Miaissh 1:29% 

Mich.—McTane, Swift & Co. v. 
Botsford Bl. Co., 99 N.W. 875, 136 
Mich. 664, 112 Am.S.R. 384. 


Miss.—Merchants’ Wharf-Boat As- 
soc. v. Livingston, 3 So. 251; Mer- 
chants’ Wharfboat Assoc. v. Wood, 
2 So. 76, 64 Miss. 661, 60 Am.R. 76. 


Tenn.—Lancaster Mills v. Mer- 
chants’ Cotton-Press Co., 14 S.W. 317, 
89 Tenn. 1, 24 Am.S.R. 586. 

Ont.—Mial v. Oliver, 8 Ont.L. 66, 3 
Ont.W.R. 749. 


{a] MIlustrations.—(1) A want of 
ordinary care in one particular on the 
part of a warehouseman does not 
render him responsible for a loss oe- 
casioned by other causes not connect- 
ed with that particular. Gibson v. 
Hatchett, 24 Ala. 201. (2) Where a 
warehouseman was guilty of a breach 
of contract in removing property 
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for an injury to goods due to his negligence, although 
it appears that after such injury the goods were de- 
stroyed without his fault, and would have been so 
destroyed even if no damage had previously occur- 
red.°e 


Negligence combined with other causes of loss. 
Where the injury to the goods is caused by a com- 
mingling of the negligence of the warehouseman 
with other causes for which he is not responsible, 
he will be held liable for the loss,°* as where a nat- 
ural phenomenon would not have caused loss except 
for the negligence of the warehouseman in failing 
to take precautions,®* although if the injury result- 
ing from his negligence is separable from that re- 
sulting from other causes for which he is not re- 
sponsible, a warehouseman will be liable only for 
the injury due to his negligence.®® 


[§ 137] 8. Statutory Limitation of Liability.®° 
Under statutes providing that the liability of a 
depository for negligence cannot exceed the amount 
which he is informed by the depositor, or has rea- 
son to suppose, the thing deposited to be worth,** 
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[§§ 136-139 


if a depositor fails to disclose to the warehouseman 
at the time of deposit the value of the goods, a 
warehouseman is liable for the full value of lost 
goods of which he had ample reason to know the 
approximate value,®? but with respect to other goods 
the statutory limitation of liability applies.®* 


[§ 138] I. Delivery by Warehouseman**—1. In 
General. It is the duty of a warehouseman to de- 
liver the stored property on demand made by the 
owner where the latter has complied with the terms 
of the contract,®® and he is guilty of conversion where 
he wrongfully fails or refuses to deliver the goods,*® 
delivers them to the wrong person,®? or makes an 
unauthorized sale or other disposition thereof.°* 


[§ 139] 2. What Property Should Be Delivered*®® 
—a. In General. Generally speaking, a warehouse- 
man is obligated, upon due‘demand therefor, to de- 
liver the identical property stored with him,*° and, 
irrespective of questions of ordinary care and neg- 
ligence, a warehouseman is bound at his peril to re- 
deliver the same property that he received,”? and if 


stored from one room to another, he 
was not liable for injury resulting to 
such property, unless such breach 
was the proximate cause of the in- 
jury. McRae v. Hill, 126 I1ll.App. 
349. (3) Where plaintiff shipped oats 
to certain eastern cities, under con- 
tract with defendant to clip the oats 
at its elevator en route, and reship 
them on the original bills of lading, 
and while the oats were clipped, the 
building and the oats were accidental- 
ly destroyed by fire, and plaintiff's 
evidence tended to show that, if de- 
fendant had faithfully performed its 
obligation to clip the oats, they would 
have been shipped from the elevator 
before the fire occurred, defendant’s 
neglect to clip and ship the oats, hav- 
ing no direct relation to their destruc- 
tion by fire, was not the proximate 
cause thereof, and therefore did not 
render defendant liable for their loss. 
McLane, Swift & Co. v. Botsford El. 
Co., 99 N.W. 875, 186 Mich. 664, 112 
Am.S.R. 384. (4) In a suit to recover 
the value of cotton stored in defend- 
ant’s warehouse, and destroyed by 
fire, negligence, if any, of defendant 
in not having water barrels handy to 
stop a small fire when first discover- 
ed, had no causal connection with the 
damage to the cotton where the fire 
was discovered after it had made 
such headway that there was no pos- 
sibility of extinguishing it by pails 
of water. Austin v. Heath, 122 So. 
865, 168 La. 605. 


56. Powers v. Mitchell, 3 Hill (N. 
Y.) 545. 
[a] Tllustration.—W here goods 


stored for hire were carelessly in- 
jured by oil and afterward nearly 
ruined by a flood, against which the 
warehouseman took all precautions, 
he was nevertheless liable for the in- 
jury produced by oil. Powers vv. 
Mitchell, 3 Hill (N.Y.) 545. 


57. Hecht v. Boston Wharf Co., 107 
N.E. 990, 220 Mass. 397, L.R.A.1915D 
725, Ann.Cas.1917A 445; Johnson & 
Co. v. Springfield Ice & Refrigerating 
Co., 127 S.W. 692, 143 Mo.App. 441; 
Baltimore, etc., R. Co. v. Wuest, 28 
Ohio C.A. 385; Hubbard v. Olsen-Roe 
Transfer Co., 224 P. 636, 110 Or. 618. 


58. Hecht v. Boston Wharf Co., 107 
N.E. 990, 220 Mass. 397, L.R.A.1915D 
725, Ann.Cas.1917A 445. 


{a] Tides——The question 


warehouseman’s liability for injuries 
to goods in his custody, caused by 
tides, is dependent upon whether the 
tide was the sole cause of the injury, 
or whether his lack of care in pre- 
paring to meet the emergency con- 
tributed thereto, and he is liable where 
the latter is the case. Hecht v. Bos- 
ton Wharf Co., 107 N.E. 990, 220 Mass. 
hae L.R.A.1915D 725, Ann.Cas.1917A 
445, 


Acts of God see supra § 84. 


59. Townsend v. Rich, 60 N.W. 545, 
58 Minn. 559; Powers v. Mitchell, 3 
Pi ee CNiss)) -bidb. 


[a] Illustrations.—(1) Where 
goods were carelessly injured by oil, 
and were afterward nearly ruined by 
a flood against which the warehouse- 
man took all precautions, he was 
nevertheless liable for the injury 
caused by the oil. Powers v. Mitch- 
ell, 3 Hill (N.Y.) 545. (2) Where de- 
cay of apples in a store was due part- 
ly to inherent infirmity and partly to 
lack of ventilation, the warehouseman 
was liable for the loss resulting from 
lack of ventilation. Townsend v. 
Rich, 60 N.W. 545, 58 Minn. 559. 


60. Contractual limitation of lia- 
bility see supra §§ 95-101. 
6L. See statutory provisions. 


62. England y. Lyon Fireproof 
roe ee Cow 20 Po 5325 94 CallApp. 


63. England vy. 
Storage Co., supra. 
Damages see infra §§ 274-285. 


64, Iiability of warehouseman for 
damage to goods occurring before de- 
reed or after redelivery see supra § 


Lyon Fireproof 


65. U.S. v. Oregon R., etc., Co., 159 
EB. 975; State v. Cochrane, 175 S.W. 
599, 264 Mo. 581. 


[a] “Independent of statutory reg- 
ulation, a primary obligation assumed 
by a warehouseman at common law 
is to return the goods to the holder 
of his receipt upon the payment of his 
charges and the surrender or cancel- 
lation of any written evidence given 
by him when the property was placed 
in his custody. For a breach of this 
duty an action ex contractu accrues to 
the owner of the goods, or his ,as- 
signee.’’ State v. Cochrane, 175 S. 


of al W. 599, 601, 264 Mo. 581. 


66. See infra §§ 157-170. 
67. See infra §§ 143-156. 
68. See infra §§ 171-176. 
69. 


Conformity with description in 
receipt see supra 62. 


70. Strong v. Security Storage & 
Warehouse Co., 177 N.Y.S. 591, 108 
Mise. 329; Bank of California Nat. 
Ass’n v. Schmaltz, 9 P.(2d) 112, 139 
Or. 163; Providence First Nat. Bank 
v. Providence Warehouse Co., 20 A. 
PAU aye atl Gee a bens PAS OM SEINE CANDY 


[a] Bales of hops.—Upon presen- 
tation. of negotiable warehouse re- 
ceipts, the Owner of the receipts was 
entitled to the identicai property 
stored, and the warehouseman could 
not fulfill his obligation by a partial 
performance, as by delivering only 
part of the stored hops. Bank of 
California Nat. Ass’n vy. Schmaltz, 9 
P. (2d) 112; 139 Or. 1/63. 


{b] Bggs.—A warehousemian is 
bound to some degree of care and re- 
sponsibility to deliver what he re- 
ceives, and it is not enough that he 
deliver property answering the same 
general description as the property 
called for under a warehouse receipt, 
so that a bank holding a receipt for 
eggs was entitled to delivery of the 
particular eggs covered thereby. 
Providence First Nat. Bank vy. Provi- 
dence Warehouse Co., 20 A. 203, 17 
R.I. 112, 9 L.R.A. 260. 


[c] Miller machine-—Where a 
warehouseman received for storage 
two millers, one tagged with plain- 
tiff’s name and the other belonging to 
a third person, the warehouseman was 
obligated to return to plaintiff his 
particular machine and did not sat- 
isfy his duty when he got the ma- 
chines mixed and delivered the wrong 
miller to plaintiff. Strong v. Secur- 
ity Storage & Warehouse Co., 177 N. 
Y.S. 591, 108 Misc. 329. 


Grain stored in bulk see infra § 140. 


71. Strong v. Security Storage & 
Warehouse Co., 177 N.Y.S: 591, 108 
Misc. 329. 


[a] Where wrong goods have been 
delivered by mistake by a warechouse- 
man on demand by the owner, a lia- 
bility attaches, without regard to the 
question of care exercised with ref- 
erence to the delivery. Strong v. Se- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 139-141] 


he fails to do so is liable directly to the owner.7? 
[§ 140] b. Grain Stored in Bulk. Under the gen- 


eral rules regulating storage of grain in bulk,?® it 
has been held that a warehouseman discharges his 
duty to depositors of grain when he delivers to them 
grain of like amount, kind, grade, and quality with- 
out regard to where he procured it,74 or of like 
amount, kind, and grade.?® Demand for the grain 
or its value throws upon a warehouseman the bur- 
den of offering substituted grain if he would not or 
cannot redeliver the identical grain stored,?® and 
such substituted grain should be of the same kind 
and quantity as that originally stored,77 and for 
his refusal to deliver grain in accordance with the 
terms of warehouse receipts the warehouseman may 
be held lable*7® unless the owner has waived his 
rights.‘® The warehouseman satisfies his obligation 
by delivery of grain of the kind, amount, and qual- 
ity specified in the storage tickets,8° and may have 
the option of returning the grain or paying the mar- 
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Special damage. A warehouseman delivering a 
different kind of wheat from that stored, after no- 
tice that the stored wheat was to be used for a 
particular purpose, may be held liable for resultant 
special damage.®? 


[§ 141] 3. Time of Delivery. A warehouseman 
should deliver stored goods at the time specified in 
his contract®*® as construed in the light of applicable 
statutory provisions.*4 Where no particular time 
for redelivery is specified in the warehouse receipts, 
a warehouseman is obligated to deliver on season- 
able demand for the stored property.6® A ware- 
houseman’s premature shipment of goods to the 
rightful owner thereof is not a conversion.*® 


Failure to deliver goods on day of demand does 
not make the warehouseman a purchaser of the 
goods.§? 


Question of what constitutes prompt and efficient 
delivery of goods under a contract calling for such 
deliveries is one depending on the circumstances of 


ket value at the time of demand.®! 


curity Storage & Warehouse Co., 177 
N.Y.S. 591, 108 Misc. 329. 


72. Strong v. Security Storage & 
Warehouse Co., supra. 


[a] Goods bailed by carrier.—A 
warehouseman, in the absence of a 
special contract to the contrary, is 
liable directly to the owner, where 
goods are stored with him by a com- 
mon carrier as unclaimed freight, 
and where the warehouseman delivers 
the wrong goods by mistake. Strong 
v. Security Storage & Warehouse Co., 
177 N.Y.S. 591, 108 Mise. 329. 


73. See supra §§ 21-24. 


74, Nicholson v. H. Poehler Co., 
284 EF. 992; Baker y. Born, 46 N.E. 
930, 17 Ind.App. 422; South Dakota 
Wheat Growers’ Ass’n v. Brady, 212 
N.W. 922, 51 S.D. 180. 


[a] Illustration—Under S. D. 
Rev. Code (1919) §§ 9751, 9758, 9754, 
9758, 9760, relative to grain ware- 
houses, which recognize the inade- 
quacy of warehouse facilities and the 
necessity of transferring grain to the 
terminal market and selling it, the 
holder of a storage ticket is not en- 
titled to restoration of the identical 
grain stored, and cannot demand it at 
the elevator where it was stored, and 
the warehouseman is required to de- 
liver only an equal number of bush- 
els of like grade, either at the eleva- 
tor or at the terminal market. Nich- 
olson y. H. Poehler Co., 284 F. 992. 


75. South Dakota Wheat Growers’ 
Ass’n v. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. 723. 


[a] Amendment adding word 
“quality” not retroactive so that a 
contract made before the amendment 
is satisfied by delivery of grain of 
the same “kind and grade.” South 
Dakota Wheat Growers’ Ass’n v. Bra- 
dy, 212 N.W. 922, 51 S.D. 180. 


76. State v. Daniels, 159 N.W. 17, 
35 N.W. 5. 

77. State v. Hoover Grain Co., (N. 
D.) 248 N.W. 275. 

78. O’Neill v. Montana Elevator 
Co., 211 P. 222, 65 Mont. 259. 

[a] Warehouse receipt is more 
than mere acknowledgment that 
graiv, mentioned therein has been de- 
livered; it is also a contract by which 
the warehouseman agrees to deliver 
‘the grain or grain of a similar kind 
and like quantity, and failure to re- 
spond gives rise to a cause of action 
in view of L. (1915) ¢ 93 § 32, making 


a warehouseman liable for nondelivery 
after demand, and § 85, providing that 
delivery of grain to a public ware- 
houseman shall be deemed a bail- 
ment. O’Neill v. Montana Elevator 
Co., 211 P. 222, 65 Mont. 259. 


79. South Dakota Wheat Growers’ 
Bad v. Brady, 212 N.W. 922, 51 S.D. 


{a] By refusing warehouseman’s 
offer.—Where an elevator offered to 
deliver wheat of like grades and 
amount with that received in compli- 
ance with contract, as represented by 
storage tickets, a refusal of the offer 
constituted a waiver of delivery, ex- 
cusing the elevator from any liability 
for conversion. South Dakota Wheat 
Growers’ Ass’n vy. Brady, 212 N.W. 
922, 51 S.D. 180. . 


80. South Dakota Wheat Growers’ 
Ass’n v. Brady, supra. 


[a] Need not be top grade.—An 
elevator issuing receipts for wheat 
designated as No. 1 durum, with an 
agreement to deliver a like amount 
and quality by grade, was not guilty 
of conversion for a refusal to deliver 
wheat commanding the top price for 
milling purposes claimed to be of the 
quality of wheat delivered to the ele- 
vator, where the elevator stood ready 
to deliver wheat of the kind, amount, 
and grade described in the storage 
tickets, in view of Rev. Code (1919) §§ 
9753, 9754, in force at the time of the 
issuance of the tickets, authorizing 
delivery of an equal amount of the 
same kind or grade instead of the 
identical grain. South Dakota Wheat 
Growers’ Ass’n v. Brady, 212 N.W. 
922, 51 S.D. 180. 

81. State v. Broadwater Elevator 
Co., 201 P. 687, 61 Mont. 215. 


[a] Mlustration—If the  provi- 
sions of Rev. Codes § 6086, are bind- 
ing in actions of conversion, a public 
grain warehouseman, notwithstand- 
ing the positive mandates of L. (1915) 
c 98, by operation of law is given an 
option to return the grain on demand 
or to pay the market price at that 
time, for that would be the measure 
of his liability. State v. Broadwater 
Elevator Co., 201 P. 687, 61 Mont. 215. 


62. U’Ren v. Falls City Mill & 
Feed Co., 235 P. 2, 134 Wash. 128. 


[a] Seed wheat.—Where a ware- 
houseman, having notice that wheat 
stored was wanted for seed, delivered 
other wheat wholly unsuitable, the 
issue of special damage by reason of 


loss of the crop was properly submit- 
ted to the jury. U’Ren vy. Falls City 
ae & Feed Co., 285 P. 2, 1384 Wash. 

83. Diamond Roller Mills v. Moody, 
125 P. 284, 126 P. 984, 63 Or. 90. 


[a] Premature delivery.—Where a 
warehouseman storing wheat under 
an agreement to keep it until called 
for by a miller delivered the wheat 
without any demand from the miller, 
who at the time was repairing his 
mill, the warehouseman was liable for 
damages necessarily arising from 
breach of his agreement, but this did 
not include expenses incurred in un- 
loading the cars, in the absence of 
anything to show that the warehouse- 
man was under a duty to unload and 
where the miller could have sold the 
grain instead of going to the expense 
of unloading. Diamond Roller Mills 
Be moody: 125 P. 284, 126 P. 984, 63 

Tr. 90: 


84. See statutory provisions; and 
cases infra this note. 


[a] Delivery forty-eight hours 
after demand sufficient as respects 
grain under statute. Stevens v. Wil- 
son Creek Union Grain & Trading Co., 
261 P. 397, 145 Wash. 624. 


[b] Statute requirins warehouse- 
men to redeliver grain with due dili- 
gence (1) is complied with if the 
warehouseman immediately on de- 
mand purchases at the terminal mar- 
ket the same amount of like grain and 
offers to deliver the grain at the ter- 
minal market to the ticket holder. 
South Dakota Wheat Growers’ Ass’n 
v. Farmers’ Grain Co. of Firesteel, 
(S.D.) 237 N.W. 7238. (2) Delivery of 
same kind and quantity of grain as 
‘bee bailed as sufficient see supra § 
140. 


85. Morris v. Burrows, 
App.) 180 S.W. 1108. 


86. Diamond Roller Mills v. Moo- 
dy, 125 P. 284, 126 P. 984, 68 Or. 90. 


[a] TIllustration.—Lord L. § 6038, 
providing that no warehouseman 
shall ship or in any manner remove 
grain without the consent of ine hold- 
er of the receipt does not apply ta a 
shipment of wheat to the owner by a 
warehouseman, and the shipment is 
not a conversion nor the wrong a 
tort. Diamond Roller Mills v. Moody, 
125 P. 284, 126 P. 984, 63 Or. 90. 


87. Porter v. Duval Co., 111 N.Y\S. 
825, 60 Mise. 122, 


(Tex.Civ. 
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the particular ease.8§ 


[§ 142] 4. Place and Method of Delivery. A 
warehouseman should deliver stored goods in aceord- 
ance with his contract and applicable statutory pro- 
In the absence of contrary contract, his 
duty and obligation are ordinarily fulfilled and dis- 
charged by delivery aboard cars,9® or on board a 
carrying vessel,®! or into a pipe used in conveying 
On demand for stored grain a 
warehouseman obligated to deliver grain of a cer- 
tain kind and quality need not pick it up on the 
“spot market,”’®’ but may make delivery from the 
terminal market,®* as where permitted by statute, de- 
livery of grain at a terminal market or warehouse 
is sufficient,®> although delivery at a place not con- 
stituting a terminal market within the meaning of 
an applicable statute is insufficient.°® 


Failure to follow bailor’s instructions as to ship- 
ping route, and sending the goods by a different and 


visions. ’® 


grain to a vessel.°? 


88. El Dorado Oil Works v. Oak- 
land Elevator & Mills Co., 281 P. 399, 
101 Cal.App. 146. 

fa] Where plaintiff depositor sued 
to recover storage charges paid a 
warehouseman, on the theory that he 
had failed to make prompt and effi- 
ecient deliveries of stored copra, and 
had therefore kept the copra too long 
through his own fault and was not 
entitled to collect storage for the full 
time the copra was in the warehouse, 
and where defendant offered evidence 
that the storage of copra was experi- 
mental with both parties and that 
eaking of the copra explained and ex- 
eused the delay, the question of 
whether prompt and efficient deliv- 
eries had been made was one depend- 
ing upon the particular circumstanc- 
es and determinable by the trial court, 
since it was not a case where only one 
reasonable inference could be drawn 
from the facts. El Dorado Oil Works 
v. Oakland Elevator & Mills Co., 281 
P. 399, 101 Cal.App. 146. 

89. See cases infra this and fol- 
lowing notes. 

fa] Beyond city.—Under its con- 
tract as a warehouseman defendant 
was not bound to make deliveries out- 
side the city wherein the warehouse 
was located. First Nat. Bank v. 
Crown Transfer & Storage Co., 264 P. 
534, 89 Cal.App. 248. 


90. Union Plevator & Warehouse 
Co. v. Farmers’ Warehouse Co., 125 
P. 960, 69 Wash. 664. 


fa] Tllustration.—The duty of a 
warehouseman to turn out wheat 
stored with him is performed when 
he delivers it, or, if the receipt per- 
mits, wheat of like kind and quality, 
in proper condition aboard the cars, 
Union Elevator & Warehouse Co. v. 
Farmers’ Warehouse Co., 125 P. 960, 
69 Wash. 664. 

91. Beckett v. Urquhart, 1 U.C.Q. 
B. (Ont.) 188. 


92. The R. G. Winslow, 20 F.Cas. 
No. 11,786, 4 Biss. 13. 


93. South Dakota Wheat Growers’ 
Ass'n vy. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. %23. 

$4. South Dakota Wheat Growers’ 
Ass'n v. Farmers’ Grain Co. of Fire- 
steel, supra. 

95. Caswell v. Western El. 
Sask.L. 153, 10 West.L.R. 52. 

96. South Dakota Wheat Growers’ 
Ass'n v. Farmers’ Grain Co, of Fire- 
steel, (S.D.). 287 NiW. 723. 
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unauthorized route, may render the warehouseman 


Option. 


of delivery.°§ 


a. In General. 


[a] What “terminal market” 
means and includes.—(1) The term 
“terminal market,’’ where warehouse- 
men may deliver grain, is a place 
where a particular kind of grain in 
the ordinary course of trade accumu- 
lates in large elevators and is trans- 
ferred by transfer of warehouse re- 
ceipt. South Dakota Wheat Growers’ 
Ass’n v. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. 723. (2) Min- 
neapolis is not a terminal market for 
exportable durum wheat within the 
warehouse law authorizing warehouse- 
men to deliver at terminal market. 
South Dakota Wheat Growers’ Ass’n 
v. Farmers’ Grain Co. of Firesteel, su- 
pra. (3) Sale and unloading by 
warehousemen of exportable durum 
wheat at Minneapolis did not estab- 
lish Minneapolis as a terminal market 
for exportable durum within the 
warehouse law. South Dakota Wheat 
Growers’ Ass’n v. Farmers’ Grain Co. 
of Firesteel, supra. (4) That a grain 
exchange is maintained at a certain 
point does not establish the fact that 


such point is a “terminal market” 
where warehousemen may deliver 
grain. South Dakota Wheat Grow- 


ers’ Ass’n v. Farmers’ Grain Co. of 
Firesteel, supra. 


97. Graves v. Smith, 80 Am.D. 762, 
14 Wis. 5. 


[a] Shipping by water after in- 
structions to ship by rail renders a 
warehouseman liable for the value of 
goods lost at sea, his disobedience 
of shipping instructions amounting 
to a conversion of the goods. Graves 
v. Smith, 14 Wis. 5, 80 Am.D. 762. 


98. Buckeye Pipe Line Co. v. Fee, 
i3 Ohio Cir.Ct. 637, 8 Ohio Cir.Dec. 
T27. 

99. Clowney v. Rivers, 123 S.E. 


UE9y 129. oS.e% 


[a] Rule stated.—While a ware- 
houseman cannot, for the purpose of 
promoting his own advantage, dispute 
the bailor’s title, generally he is jus- 
tified in delivering goods to one en- 
titled to possession whether he is the 
bailor or another. Clowney v. Riv- 
ers, 128 S.B. 759, 129 S.C. 58. 


1. Notice of adverse claim see in- 
fra § 144. 


2. Abernathy v. Wheeler, 17 S.W. 


858, 592 Ky 220, 13. Ky. 7135) 36 
Am.S.R. 593; Fields v. Blane, 37 S.W. 
850, USiicy. 6753 “Parker vy. Tom- 


bard, 100 Mass. 405; Oakes v. W. & J. 
Sloane, 120 N.Y.S. 626, 135 App.Div. 


354. 


liable as for conversion.?7 


A refusal to deliver at all constitutes a 
waiver of a warehouseman’s option as to the place 


[§ 143] 5. To Whom Delivery May Be Made— 
Generally speaking, a warehouseman 
is justified in delivering stored goods to one enti- 
tled to possession thereof whether such person be 
the bailor or another,®® and, in the absence of no- 
tice of adverse claim,! a warehouseman is not liable 
for a misdelivery where he delivers the property 
to, or for the account of, the depositor,? or a pur- 
chaser from the depositor,? or a person in whose 
name a warehouse receipt was issued,‘ or to a trans- 
feree and holder of the receipt entitled to the prop- 
erty thereunder,® or to the consignee designated in 
a bill of lading;* and, where it is not the custom 
to take receipts, a warehouseman who succeeds to 


3. Kamholtz v. American Fruit 
Growers, 287 P. 5, 156 Wash. 342. 


[a] Warehouseman had right to 
accept bill of sale and ship potatoes 
on order of the purchaser without 
incurring liability to the sellers. 
Kamholtz vy. American Fruit Growers, 
287 P. 5, 156 Wash. 342, 


[b] Estoppel.—The owners of po- 
tatoes executing a bill of sale were 
estopped to dispute the right of a 
warehouseman to ship the potatoes 
on order of the purchaser. Kam- 
holtz v. American Fruit Growers, 287 
P. 5, 156 Wash. 342. 


4 Roanoke Banking Co. y. J. E. 
Dunson & Bros. Co., 117 S.E. 826, 30 
Ga.App. 341; Kramer vy. Haeger Stor- 
age Warehouse Co., 108 N.Y.S. 1, 123 
App.Div. 316; Hazard v. Abel, Sheld. 
(N.Y.) 364, 15 Abb.Pr.N.S. 413; Towne 
v. St. Anthony, etc., El. Co., 77 N.W. 
608, 8 N.D. 200. 


[a] YIllustration.—When a bonded 
public warehouseman receives cotton 
from, and issues receipt to, a person 
apparently in rightful possession, 
without notice of another’s owner- 
ship, he is not liable to the true own- 
er for conversion, unless the owner 
intervenes and demands the property 
or gives notice of his rights before 
the cotton is surrendered to the hold- 
er of receipts. Roanoke Banking Co. 
v. J. E. Dunson & Bros. Co., 117 S.E. 
826, 30 Ga.App. 341. 


Rights of receipt holder generally 
see supra §$ 60-68. 


5. Allen, Bethune & Co. v. Maury 
& Co., 66' Ala: 10. 


{a] MIllustration.—Where a vendee 
of cotton returned to the warehouse 
bales which he had the right to re- 
ject, but took new receipts from the 
warehouseman in the name of his ven- 
dor, and the vendor subsequently ob- 
tained possession of the receipts by 
fraud and indorsed them to a third 
person, who took them for value and 
without notice of the fraud, the ven- 
dee could not recover from the ware- 
houseman for delivering the bales to 
the holder of the receipts. Allen, 
Bethune & Co. v. Maury & Co., 66 
Ala. 10. 


6 Queen Mfg. Co. v. F. C. Linde 
Corn LATONSYESs 210325 


[a] Delivery by warehouseman re- 
ceiving goods from carrier.—A ware- 
houseman, receiving from a carrier 
goods for storage on the refusal of 
the seller to receive the goods back 
on the buyer rejecting them, may de- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§ 143] 


another’s business is not guilty of negligenee where 
he delivers to the wrong person according to direc- 
Where the own- 
er has permitted another to appear as the real own- 
er of the goods, the warehouseman is not liable for 
delivery of the goods to such apparent owner up- 
on his presentation of the warehouse receipt.® 
ject to the foregoing considerations,® a warehouse- 
man has no right to deliver stored goods to anyone 
except on the owner’s order,!® and is liable for con- 
version of property stored if, without authority, he 
delivers it either negligently, intentionally, or by 
mistake to one not entitled to it,1! although the mis- 
take was not due to want of ordinary care and pru- 
dence on his part,+? and it has been said that a ware- 


tions of the first warehouseman.? 


liver them to the seller, designated 
the consignee in the bill of lading, 
bearing on its face the words “not ne- 
gotiable,” in the absence of knowl- 
edge of any new right in one claim- 
ing under the buyer. Queen Mfg. Co. 
Vat. dinde Co! 117 N.Yos. 1032. 


aoe Parker v. Lombard, 100 Mass. 


8. Hazard v. Abel, 15 Abb.Pr.N.S. 
(N.Y.) 418, Sheld. 364. 


9. See supra text and notes 99-8. 


10. Kitchens y. Mann, 80 So. 1738, 
16 Ala.App. 599. 


11. U.S.—Clyde SS. Co. v. Whaley, 
se F. 76, 145 C.C.A. 264, L.R.A.1916F 

Ala.—Pippin y. Farmers’ Ware- 
house Co., 51 So. 882, 167 Ala. 162; 
Alabama, ete., Co. v. Kidd, 35 Ala. 
209; Attalla Compress & Storage Co. 
v. Adams, 80 So. 628, 16 Ala.App. 624; 
Kitchens v. Mann, 80 So. 178, 16 Ala. 
App. 599. 

Ark.—Citizens’ Bank v. Arkansas 
Compress, etc., Co., 96 S.W. 997, 80 
Ark. 601, 117 Am.S.R. 102. 

Cal.—MeMullin v. Lyon Fireproof 
Storage Co., 239 P. 422, 74 Cal.App. 
87. 

Ga.—Bush v. Ogletree, 142 S.E. 463, 
38 Ga.App. 55. 

Ill.—Peoria, etc., R. Co. v.. Buckley, 
2 N.E. 179, 114 Ill. 337; Brink’s Chi- 
cago City Express Co. v. Hendricks, 
104 IlLApp. 154. 

Ind.—Babcock v. People’s 
Bank, 20 N.E. 732, 118 Ind. 212. 

Ky.—Jeffersonville R. Co. v. White, 
6 Bush 251; Irvin v. Phelps, 45 S.W. 
659, 20 Ky.L. 242. 


Sav. 


La.—Guillory v. McManus, (App.) 
145 So. 403. 
Mass.—Forbes v. Boston, etc. R. 


Co., 133 Mass. 154; Lichtenhein v. 
Boston, etc., R. Co., 11 Cush. 70. 


Minn.—Lewis v. St. Paul, etc., R. 
Co., 20 Minn. 260. 


Miss.—Mortimore vy. Ragsdale, 62 
Miss. 86. 

Mo.—Mohr vy. Langan, 63 S.W. 409, 
162 Mo. 474, 80 Am.S.R. 503; Dufour 
v. Mepham, 31 Mo. 577; Schroeder v. 
Reinhardt, 100 S.W. 538, 123 Mo.App. 
582. 

N.J.—Wheeler, etc., Mfg. Co. v. 
Brookfield, 53 A. 211, 68 N.J.Law 478 
[rev on other grounds 58 A. 352, 70 
N.J.Law 703]. 


N.Y.—Oswego Bank v. Doyle, 91 N. |} 


Y. 32, 43 Am.R. 684; Farmers’, etc., 
Nat. Bank v. Hazeltine, 78 N.Y. 104, 
34 Am.R. 518 [aff 45 N.Y.Super. 576]; 
Collins v. Burns, 63 N.Y. 1; Markoe 


vy. Tiffany, 49 N.Y.S. 751, 26 App.Div.’ 


95 [aff 57 N.B. 1116, 163 N.Y. 565]; 
Oderkirk v. Fargo, 16 N.Y.S. 220, 61 
Fiun 418; Willard vy. Bridge, 4 Barb. 
$61; Strong v. Security Storage & 
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Sub- 


thereof.1® 


Warehouse Co., 177 N.Y.S._ 591, 593, 
108 Misc. 329 [quot Cyc]; Pashinska 
v. Selt, 46 N.Y.S. 253, 20 Misc. 665. 
N.D.—Willard v. Monarch El. Co., 
87 N.W. 996, 10 N.D. 400. 
Ohio.—Martin v. Martin, 
127, 30 OhioApp. 76. 
Pa.—Klein v. Patterson, 30 Pa.Su- 
per. 495; Clowes v. Hughes, 3 Pa.Su- 
per. 561. 
R.I.—Providence Fifth Nat. Bank 
v. Providence Warehouse Co., 20 A. 
PANSY, TAR Siva mee ay Iss AGO 


Nex:—Morris vy. » Burrows, . (Civ: 
App.) 180 S.W. 1108; Rex v. James. 
131 S.W. 248, 62 Tex.Civ.App. 238. 

Eng.—Union Credit Bank v. Mer- 
sey Docks, etc., Bd., [1899] 2 Q.B. 
205; Devereux v. Barclay, 2 B. & Ald. 
702, 106 Reprint 521. 

N.B.—Canadian Pac. R. Co. v. Cana- 
dian Bank of Commerce, 44 N.B. 130. 

Wrongful sale or other disposition 
as conversion see infra §§ 171-176. 

12. Blaisdell v. Hersum & Co., 123 
N.E. 386, 233 Mass. 91; Lichtenhein 
Vo Boston ete Re Coe Li Cush: 
(Mass.) 70; Oswego Bank v. Doyle, 91 
INDY. 132, 43--Am-Re) 634 frev 25° Hun 
312]; Strong v. Security Storage & 
Warehouse Co. 17% N.YoS: 5915) 593, 
108 Misc. 329 [quot Cyc]. See Rex 
v. James, 131 S.W. 248, 62 Tex.Civ. 
App. 238 (supporting text, but where 
gross negligence was shown). See 
also Goldenson v. Lawrence, 26 N.Y.S. 
541, 6 Misc. 231 (supporting the text, 
put holding that the refusal to deliver 
goods, stored under a fictitious name, 
to another than the storer upon pres- 
entation of the receipt was proper in 
the absence of evidence that the stor- 
er had transferred the property to 
claimant for full value). 


[a] Rule stated.—Delivery of prop- 
erty by a warehouseman to a person 
not authorized by the owner to receive 
it is of itself a conversion, rendering 
the bailee liable, without regard to 
the question of due care or negligence. 
Blaisdell v. Hersum & Co., 123 N.E. 
386, 233 Mass. 91. 

13. Rex v. James, 131 S.W. 248, 62 
Tex.Civ.App. 238. 

14. Dufour v. Mepham, 31 Mo. 577; 
Bush v. St. Louis, etc., R. Co., 3 Mo. 
App. 62; Kramer v. Haeger Storage 
Warehouse Co., 108 N.Y.S. 1, 123 App. 
Div. 316; Klein v. Patterson, 30 Pa.Su- 
per. 495. 

15. See cases infra this note. 

[a] Ratification not shown.—(1) 
The consignor must have full knowl- 
edge of the situation and intend to 
ratify an unauthorized delivery by the 
warehouseman in order to make such 
defense available. Lipman Refrigera- 
tor Co. v. Baltimore & Ohio Ware- 
house Co., 152 N.E. 686, 20 OhioApp. 
523. (2) Where a warehouse company 
was to deliver goods on the order of 


164 N.E. 
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houseman is under an absolute duty to deliver stored 
goods only to the bailor or the true owner thereof.'* 
A warehouseman is not liable if the misdelivery was 
superinduced by the laches or negligence of the own- 
er,/* or ratified by him,!° nor where the unauthorized 
person to whom he delivered the goods has paid the 
owner for the same.+® 
knowingly permits the warehouseman to deliver to 
an unauthorized person, he cannot recover for mis- 
delivery,17 and the question of whether such per- 
mission was given will depend upon the circumstances 
of the particular case.1§ 


Delivery of portion of stored goods to wrong per- 
son has been held to be a conversion of the whole 


Where the holder of a receipt 


depositor’s salesman only to the cus- 
tomers listed on an accredited list fur- 
nished by the depositor, the deposi- 
tor’s acquiescence in the delivery of 
some goods on the order of the sales- 
man to individuals not on the list of 
accredited customers did not consti- 
tute a ratification of the warehouse 
company’s conduct in turning the 
property over to the agent to be dis- 
posed of as he saw fit, without the 
warehouse company making a report 
thereof to the depositor. Peter Schut- 
tler Co. v. Herrin Transfer & Ware- 
house Co., 126 So. 505, 169 La. 997. 


16. Kitchens v. Mann, 80 So. 173, 
16 Ala.App. 599. 


[a] MTllustration.—Where the own- 
er of goods in storage has been paid 
for them by the party to whom they 
were delivered, there can be no recov- 
ery from the warehouseman by the 
owner, although the warehouseman 
has delivered the goods to the wrong 
person. Kitchens v. Mann, 80 So. 173, 
16 Ala.App. 599. 


17. People’s Bank v. Gayley, 92 
Pa. 518; Cleveland Nat. Bank v. Bry- 
ant, (Tenn.Ch.A.) 54 S.W. 73. 


18. See cases infra this note. 


[a] Usage and custom.—tiIn trover 
against defendant, a stockyards com- 
pany, delivering to F cattle which it 
was Keeping for plaintiff, on the pres- 
entation and indorsement by F of an 
order from plaintiff to deliver them 
to B defendant may show that F had 
been in the habit of presenting to de- 
fendant orders from different persons 
directing cattle to be delivered to B, 
and of indorsing the orders, and re- 
ceiving the cattle thereon, although 
plaintiff did not know of the orders, 
such a company being required in de- 
livering the cattle to act only with 
reasonable care, and in accordance 
with the usages and customs of car- 
rying on business at such yards. Un- 
ion Stock-Yards, etc., Co. v. Mallory, 
ete., Co., (Ill.) 438 N.E. 979. [ 


[b] Consent not shown.—Where 
a bank holds warehouse receipts for 
wheat as security for the payment of 
overdrafts by the warehousemen, the 
bank will not be presumed to have 
consented to the withdrawal of the 
wheat represented by such receipts, 
in the absence of a showing of knowl- 
edge that the stock was being reduced 
below the amount of the receipts, if 
the warehousemen represented that 
their warehouse was crowded, and 
they could not get cars to ship their 
wheat, although the cashier of the 
bank may have urged them to ship 
and reduce their account. Herrick vy. 
Barnes, 81 N.W. 526, 78 Minn. 475. 

19. Bank of California Nat. Ass'n 
v. Schmaltz, 9 P.(2d) 112, 139 Or. 163. 

[a] Dlustration.—Where a ware- 
houseman exercised dominion and 
ownership over stored hops inconsist- 
ent with the rights of the true owner 
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Delivery upon forged order affords the warehouse- 
man no protection against liability,?° although he 
is protected where the owner has given a blank or- 
der to a third person to fill.?+ 


[§ 144] b. After Notice of Adverse Claim. The 
delivery of goods by a warehouseman to the de- 
positor after receiving notice of the adverse claim 
or title of a third person renders the warehouseman 
liable for conversion if such claim or title is good.” 
The warehouseman is not justified in delivering the 
property to the bailor or any other person after no- 
tice of the legal ownership of an unconditional ven- 
dee of the bailor, although the latter may not have 
received from the bailor the warehouse receipt prop- 
erly indorsed.?# 


Stolen goods. A warehouseman’s delivery of goods 
to his depbsitor or the latter’s transferee after 
notice that they were stolen goods renders him la- 
ble to the true owner.”* 


Under statute requiring surrender of stored prop- 
erty to holder of receipt, a warehouseman deliver- 
ing stored property to the holder of the receipt may 
not be held liable for conversion by another claim- 
ant.?5 


[§ 145] c. After Garnishment. A warehouseman 
has, in most jurisdictions, such custody and control 
of goods stored as to render him liable as garnishee, 
and he is liable for delivery after service on him in 
garnishment proceedings by a ereditor of the de- 
positor.?° 

[§ 146] d. Instructions of Bailor, 
Agent. 


Owner, or 
Nonecompliance with the bailor’s instructions 
p 


by delivering a portion of the hops [a] 
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Tllustration.—W here there are 


[§§ 143-147 


with respect to the persons to whom delivery should 
be made may render the warehouseman liable for 
the bailor’s damages.?? 


Under provisions of Uniform Warehouse Receipts 
Act authorizing a warehouseman to deliver goods to 
a person who is either himself entitled to delivery 
thereof by the terms of a nonnegotiable receipt, or 
who has written authority from the person so en- 
titled indorsed upon the receipt or written upon an- 
other paper, instructions from an authorized agent 
of the owner to deliver to a designated third person 
have been held sufficient to protect the warehouseman 
although such instructions were oral and not writ- 
ten.28 Under a provision of such act to the effect 
that a warehouseman is justified in delivering the 
goods to the person lawfully entitled to the possession 
thereof, or his agent, where an owner’s agent is not 
given authority to deliver on credit, the warehouse- 
man is not authorized to deliver goods on the agent’s 
order to a third person to whom the goods are sold 
on credit.?° 


[§ 147] e. Delivery without Surrender of Ware- 
house Receipt or Written Authority®°—(1) In Gen- 
eral. In the absence of contrary contract or stat- 
ute,*? a production of the receipt is not necessary to 
entitle the warehouseman to deliver the property 
to the person legally entitled to it,?? and a delivery 
by the warehouseman to the owner is a sufficient dis- 
charge of his contract, although a receipt has been 
issued to the owner’s agent in his own name and is 
still in the agent’s possession,** and a warehouseman 
may deliver the stored property to the true owner,? 
or to one whom as original bailor he reasonably be- 


man, having given a receipt for cot- 


covered by warehouse receipts to a 
person not entitled thereto, such act 
amounted to a conversion of all the 
bales represented by such receipts. 
Bank of California Nat. Ass’n_ v. 
Schmaltz, 9 P.(2d) 112, 139 Or. 163. 


20. Union Credit Bank v. Mersey 
Docks, etc., Bd., [1899] 2 Q.B. 205. 
21. Union Credit Bank v. 


Docks, etc., Bd., supra. 

{a] Intrusting delivery order in 
plank to third person.—Where a sign- 
ed form of order for delivery of goods 
in which the number of parcels to be 
delivered is left blank has been in- 
trusted by those entitled to them toa 
third person, who is at the same time 
authorized to fill it up by inserting a 
given number of parcels, warehouse 
keepers ere justified in delivering the 
whole number of parcels appearing on 
the face of the order. Union Credit 
Bank v. Mersey Docks, ete, Bd., 
[1899] 2 Q.B. 205. 


22. Ga.—Bush vy. Ogletree, 142 S.E. 
463, 38 Ga.App. 55. 

La.—Guillory v. McManus, (App.) 
145 So. 403. 

Miss.—Mortimore v. Ragsdale, 62 
Miss. 86. 

Mo.—Mohr v. Langan, 63 S.W. 409, 
162 Mo. 474, 85 Am.S.R. 503. 

N.J.—Wheeler, etce:, Mfg. Co. vy. 
Brookfield, 53 A. 211, 68 N.J.Law 478 
[rev on other grounds 58 A. 352, 70 
N.J.Law 703]. 

N.D.—Willard v. Monarch El. 
87 N.W. 996, 10 N.D. 400. 

Pa.—Clowes v. Hughes, 3 Pa.Su- 
per. 561. 


Tex.—Morris v. ' Burrows, 
App.) 180 S.W. 1108. 


Co;, 


(Civ. 


Mersey 


adverse claimants of goods, a ware- 
houseman should refuse delivery so 
that the ownership may be judicially 
ascertained, and, where he fails to do 
so, but delivers to the wrong party, 
he is liable to the owner for conver- 
sion, Guillory v. McManus, (la.App.) 
145 So. 403 (Act [1908] No. 221 § 17). 


23. Mortimore v. Ragsdale, 62 Miss. 


24, Bush v. Ogletree, 142 S.E. 463, 
38 Ga.App. 55. 


[a] As for conversion.—‘‘Where 
goods are stolen and deposited by the 
thief in a warehouse, their delivery 
by the warehouseman to the deposi- 
tor or his transferee, after notice of 
the theft and of the true ownership 
of the property, renders the ware- 
houseman liable to the owner as for 
a conversion.” Bush vy. Ogletree, 142 
S.E. 463, 38 Ga.App. 55. 


25. Wheeler, etc., Mfg. Co. v. Brook- 
field, 58 A. 352, 70 N.J.Law 703 [rev 
53 A. 211, 68 N.J.Law 478]. 


fa] Penalty statute——A _ statute 
requiring a warehouseman, under a 
penalty to deliver stored property to 
the holder of the warehouse receipt 
on surrender of the receipt, unless re- 
moved from his custody by operation 
of law, will protect the warehouseman 
from an action for damages by a mere 
claimant if, after the claim, he deliv- 
ers the property to the receipt holder 
while under the statutory duty’ to do 
so. Wheeler, etc., Mfg. Co. v. Brook- 
field, 58 A. 352, 70 N.J.Law 703 [rev 
53 A. 211, 68 N.J.Law 478]. 


26. Smith v. Picket, 7 Ga. 104, 50 
Am.D. 385; Roudebush v. Hollis, 21 
Pa.Co. 324. 


{a] Ilustration.—A  warehouse- 


ton ‘stored in which he promised to 
deliver the cotton to A, the bearer of 
the receipt, is not relieved from lia- 
bility by the delivery of the cotton to 
the holder of the receipt to whom it 
was transferred after the service of 
garnishment upon the warehouseman 
by a creditor of A. Smith v. Picket, 
7 Ga. 104, 50 Am.D. 385. 

Bailees and depositories as gar- 
nishees see Garnishment §§ 100— 105, 

27. Howell v. Morlan, 78 Ill. 162; 
Copes v. Phelps & Co., 24 La.Ann. 562; 


Thompson & Chew v. Gwyn & Wallis, 
46 Miss. 522. 


28. Citizens’ Nat. Bank of Brown- 
wood v. Texas Compress Co., (Tex. 
Civ.App.) 294 S.W. 331 (holding also 
that receipts given by a compress 
company reciting the surrender of 
cotton tickets for compression and 
shipment of the cotton were not “trust 
receipts’’), 


29. Citizens’ Nat. Bank of Brown- 
wood v. Texas Compress Co., supra. 
30. Refusal to deliver without sur- 
render of receipt see infra §§ 160-162. 
Warehouseman as protected by de- 
livery to holder of receipt see supra 
§§ 1438, 144. 
31. See infra §§ 148, 149. 
See Mortimore v. Ragsdale, 62 Miss. 


33. Gates v. Thede, 91 TJl.App. 603. 


34. Mortimore v. Ragsdale, 62 
Miss. 86; Western Transp. Co. v. Bar- 
ber, 56 N.Y. 544. 

{a] Delivery from purchaser to 
bailor.—Although by his receipt a 
warehouseman may be bound to de- 
liver the property receipted for only 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 147-150] 


lieves to be the true owner,*® even though a receipt 
has not been indorsed and delivered.®* 


One not due holder of warehouse receipts and lack- 
ing title thereto may not hold a warehouseman lia- 
ble for delivery of the stored property to the true 
owner without surrender of receipts or furnishing 
of indemnity bond as required by statute.?7 


Unindorsed receipt. Delivery to one presenting 
an unindorsed warehouse receipt taken in the name 
of another may constitute a conversion.*8 


[§ 148] (2) Under Express Contract Stipulation. 
Under contracts expressly providing that stored 
goods shall be deliverable only upon return of re- 
ceipts properly indorsed, a warehouseman delivers 
goods without production of receipts at his own 
risk.*® A warehouseman’s delivery to a depositor, 
without production of receipt or order from a third 
person, of property subject to the order of a third 
person, as recited in the warehouse receipt, is a 
conversion thereof rendering the warehouseman lia- 
ble to the third person.*° 


[§ 149] (3) Under Particular Statutory Provi- 
sions. Under provisions of the Uniform Warehouse 
Receipts Act,#1 and of other statutes,+? in terms re- 
quiring production of receipts issued for stored prop- 
erty or written assent of the receipt holder to justify 
a delivery of property, a warehouseman delivers stor- 
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ed property without such receipts or written assent 
at his own risk, and, under statutes requiring written 
assent, the warehouseman is liable if he surrenders 
stored property without either written or oral as- 
sent of the holder,*? and it would seem that oral 
assent is not sufficient to protect the warehouseman. ** 


Although statute requires particular kind of re- 
ceipt, one not furnished with such a receipt may be 
entitled to delivery of the property on presentation 
of the paper with which he was furnished.*® 


[§ 150] f. Mortgaged or Pledged Property. A 
warehouseman is liable for delivering mortgaged 
property, which has been stored with him, to the 
holder, of the receipt, although he has no actual no- 
tice of the mortgage, if it has been duly recorded, 
so as to charge him with constructive notice,*® and 
he has no right to demand indemnity of the mortga- 
gee as a condition to delivery, when the mortgagee 
finds the property in his possession.47 A warehouse- 
man may properly deliver stored goods to a mort- 
gagee thereof entitled to possession.*® 


Invalid pledge. @Vhere goods are stored by a bail- 
or having no title thereto, and where such bailor 
thereafter attempts to pledge them to a bank, a 
warehouseman who with notice of the facts de- 
livers the goods to the bank is liable to the true 
owner for conversion.*? 


upon the return of the receipt proper- 
ly indorsed, yet if the bailor sells the 
property unconditionally to a third 
person, the warehouseman may de- 
liver the property to such third per- 
son as the owner thereof without tak- 
ing up the receipt and without it hav- 
ing been indorsed to the bailor’s ven- 
dee. Mortimore v. Ragsdale, 62 Miss. 
86. 


35. Stamford Compress Co. v. 
Ft. Worth Nat. Bank, 143 S.W. 1142, 
105 Tex. 44. 


36. Presumptions and burden of 
proof see infra §§ 257-264. 


37. Weaver Cotton Co. v. Bates- 
ville Compress Co., 270 S.W. 509, 168 
Ark. 387, 38 A.L.R. 1200. 


[a] Illustration.—A  warehouse- 
man was not negligent for delivery of 
cotton to an owner who had lost his 
receipts, as against a purchaser of 
the receipts, who had obtained no ti- 
tle, in the absence of an indorsement 
of the original owner, although the 
warehouseman failed to exact in- 
demnifying bond, under Crawford & 
M. Dig. § 10358. Weaver Cotton Co. 
vy. Batesville Compress Co., 270 S.W. 
509, 168 Ark. 387, 38 A.L.R. 1200. 


38. Citizens’ Bank y. Arkansas 
Compress, etc., Co., 96 S.W. 997, 80 
Ark. 601, 117 Am.S.R. 102. 


[a] Tlustration.—Where a com- 
press and warehouse company deliv- 
ered cotton which had been stored 
wiih it to one not the owner, on his 
presentation of the compress receipts 
therefor, which showed on their face 
who the owner was, and which had 
not been indorsed, the company was 
liable to the owner for the value of 
the cotton, in the absence of a show- 
ing that the owner had been negligent 
in placing the receipts in possession 
of the person who presented them, so 
as to estop it from setting uD its 
rights as against an jnnocent purchas- 
er. Citizens’ Bank v. Arkansas Com- 
press, etc., Co, 96 S.W. 997, 80 Ark. 
601, 117 Am.S.R. 102. 


39. Bogle’s Adm’r v. Thompson, 20 
S.W.(2d) 173, 230 Ky. 538. 


40. First Nat. Bank v. Providence 
Warehouse Co., 20 A. 208, 17 R.I. 112, 
9 L.R.A. 260. 


41. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 107 N. 
E. 885, 266 Ill. 584; Farmers’ Bank of 
Weston v. Ellis, 268 P. 1009, 126 Or. 
602; Farmers’ Bank of Weston y. El- 
lis, 258 P. 186, 122 Or. 266. 


42. Clyde SS. Co. v. Whaley, 231 
F. 76, 145 C.C.A. 264, L.R.A.1916F 289: 
Cochran & Fulton vy. Ripy, Hardie & 
Co., 138 Bush (Ky.) 495. 


43. Mathe v. New Orleans Sugar- 
Shed Co., 32 La.Ann. 631. 


44. See Mathe v. New Orleans Su- 
gar-Shed Co., supra (where the facts 
were insufficient to show oral assent 
and where the court implied that in 
any event oral assent would not be 
enough). 

45. Pullman First Nat. Bank v. 
Young, 55 P..215, 20 Wash. 337. 

[a] Holder of memorandum call- 
ing for issue of permanent receipt.— 
Although a statute with relation to 
warehouse receipts (1 Ballinger Codes 
& St. Annot. §§ 3591-3600; 1 Hill Code 
§§ 2400-2410) provides for a certain 
description of receipt, yet another 
kind, evidently intended as a memo- 
randum for the issuance of a per- 
manent receipt, having been given for 
wheat stored, and the depositor hav- 
ing sold the wheat, and transferred 
the memorandum to plaintiff, he, hav- 
ing demanded a regular receipt in 
place thereof, which was refused, and 
having demanded the wheat, and of- 
fered to pay charges, is entitled, on 
refusal thereof, to maintain an action 
against the warehousemen for conver- 
sion, although the memorandum gives 
notice not to buy it, as it must be re- 
turned for storage ticket. Pullman 
First Nat. Bank v. Young, 55 P. 215, 
20 Wash. 337. 


46. Hudmon v. Du Bose, 5 So. 162, 
85 Ala. 446, 2 L.R.A. 475; Phillip Best 
Brewing Co. v. Pillsbury, etc., El. Co., 
37 N.W. 763, 5 Dak. 62; Nicholas 
Shepard & Co. v. Barnes, 14 N.W. 110, 
3 Dak. 148. 


[a] TIllustration.—Where, before 
the mortgagor of a bale of cotton pro- 
cured from a warehouse company a 
receipt for the cotton which he had 
stored with the company, the mort- 
gage was duly recorded, the company 
had notice of its existence, which was 
as binding on it as actual notice would 
have been, and where, upon the mort- 
gagor’s subsequent sale of the cotton, 
the warehouse company turned the 
cotton out for shipment into the mar- 
ket upon the order of the buyer’s 
agent, the company was jointly and 
severally liable with the mortgagor 
for the conversion. Pippin v. Farm- 
ers’ Warehouse Co., 51 So. 882, 167 
Ala. 162. 


47. Banfield v. Haeger, 45 N.Y.Su- 
per. 428, 7 Abb.N.Cas. 318. 


48. Travers v. Burdge, 127 A. 191, 
101 N.J.Law 237. 


[a] IlUustration.—Under P. ILS 
(1907) p 344 § 9 subds (a), (b), a ware- 
houseman, in possession of mortgaged 
goods covered by a nonnegotiable 
warehouse receipt issued to the mort- 
gagor, was justified in delivering 
goods to the mortgagee, on the mort- 
gagee’s demand, under provisions of 
mortgages entitling the mortgagee to 
retake goods on default and was not 
liable to the depositor. for conversion 
in so doing. Travers v. Burdge, 127 
A. 191, 101 N.J.Law 237. 


49. National Match Co. vy. Empire 
Storage & Ice Co., (Mo.App.) 58 S.W. 
(2d) 797%: 

[a] Ilustration.—Where a bailee 
of matches wrongfully deposited them 
in a public warehouse, received a pub- 
lic warehouseman’s negotiable receipt, 
and pledged it to a bank, the ware- 
houseman who, with knowledge of the 
facts and after notice of plaintiff’s 
claim, delivered the matches to the 
so-called pledgee thereof, was liable 
for conversion. National Match Co. 
v. Empire Storage & Ice Co., (Mo. 
App.) 58 S.W.(2d) 797. 

[b] Plaintiff not estopped.—(1) 
Where a warehouseman did not rely 
upon the possession of a bailee de- 
positing matches with him, nor re- 
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[§ 151] g. Partnership Property. 
house company has no notice of difficulties within a 
partnership, its delivery of stored partnership prop- 
erty to one of the partners constitutes a delivery 
to the partnership,®°® and if the warehouse receipts 
have not been negotiated such delivery relieves the 
warehouseman of all liability to the partnership or 
to other partners although the receipts were not sur- 


rendered.° 


[§ 152] h. Delivery to Owner’s Spouse. 
houseman’s unauthorized delivery to one spouse of 
property belonging to the other renders him lable 


for conversion.°? 


Surrender under legal process.®* 

, rie ‘oods 1 d deposited 
man’s surrender of goods belonging to, and depositec 
with, him by a wife, under legal process against her 
husband, constitutes a conversion thereof,°* especial- 
ly where the warehouseman made no protest to the 


eeive matches through transfer of 
the bill of lading, and delivered 
matches to the pledgee of a negotia- 
ble receipt after notice of the owner’s 
claim, owner was not estopped *to 
claim the matches. National Match 
Co. v. Empire Storage & Ice Co., (Mo. 
App.) 58 S.W.(2d) 797. (2) An owner 
which repeatedly tried to get its prop- 
erty which had been wrongfully de- 
posited by a bailee with a public ware- 
houseman, which after notice deliv- 
ered it to the pledgee of a negotiable 
receipt, was not estopped by negli- 
gence to hold the warehouseman for 
conversion. National Match Co v. 
Empire Storage & Ice Co., supra. 


50. Bunnell v. Ward, 217 N.W. 68, 
241 Mich. 404. 


51. Bunnell v. Ward, supra. 


[a] Illustration. — A warehouse 
company which delivered concrete 
mixers owned by a partnership to one 
of the partners, who had stored the 
mixers and taken the warehouse re- 
eceipts, under the Uniform Warehouse 
Receipts Act (Comp. L. [1915] §§ 
6563-6621), without obtaining sur- 
render of the warehouse receipts, was 
not liable to either the partnership or 
the other partner, where the receipts 
had not been negotiated and were still 
held by the partnership, and the ware- 
house company had no notice of trou- 
ble between the partners involving 
rights connected with the mixers and 
that it should withhold delivery. 
Bunnell v. Ward, 217 N.W. 68, 241 
Mich. 404. 


{b] Instruction by partner storing 
mixers, forbidding delivery without 
warehouse receipts because of a law- 
suit, did not require the warehouse- 
man to make inquiry beyond this part- 
ner before releasing the mixers with- 
out receipts. Bunnell v. Ward, 217 N. 
W. 68, 241 Mich. 404. 

5@ Cal.—McMullin v. Lyon Fire- 
proof Storage Co., 239 P. 422, 74 Cal. 
App. 87. 

Mass.—Greenall v. Hersum, 107 N. 
E. 941, 220 Mass. 278. 


Mo.—Schroeder y. Reinhardt, 
S.W. 538, 123 Mo.App. 582. 


N.Y.—Markoe v. Tiffany, 49 N.Y.S. 
751, 26 App.Div. 95 [aff 57 N.E. 1116, 
163 N.Y. 565]. 

Ohio.—Martin v. Martin, 164 N.E. 
127, 30 OhioApp. 76. 


[a] Community property.—Where 
a husband deposited community goods 
with a warehouseman in his own 
name, the warehouseman could not 
deliver the goods to the wife with- 
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Where a ware- 


Agent. 


[§§ 151-154 


law enforcement officer and did not notify him of 
the true ownership of such property.°° 


[§ 153] i. Delivery to, or on Order of, Owner’s 
A warehouseman’s delivery of stored prop- 
erty to, or on the order of, the owner’s agent ren- 
ders the warehouseman liable for conversion where 
he is chargeable with notice of the true ownership 
of the property and with the agent’s lack of au- 


thority to take or order delivery for his principal,*® 


A ware- 


and, under statutes requiring written assent of the 
holder of a warehouse receipt, the warehouseman may 
not deliver goods on the order of an alleged agent 


lacking written authority.>* 


A warehouse- 


out the written consent of the hus- 
band, and such delivery was not jus- 
tifiable, under Uniform Warehouse 
Receipts Act §§ 9(a), 10, and hence 
the warehouseman is liable for con- 
version in making such delivery as 
though he had delivered to an wtter 
stranger. McMullin v. Lyon VFire- 
proof Storage Co., 239 P. 422, 74 Cal. 
App. 87. 

[b] Storage company releasing to 
divorced husband goods which belong- 
ed to divorced wife is chargeable with 
conversion. Martin v. Martin, 164 N. 
E. 127, 30 OhioApp. 76. 


[c] Where wife deposits goods and 
takes receipt, a delivery of the goods 
to the husband without return of the 
receipt makes the warehouseman li- 
able. Markoe v. Tiffany, 49 N.Y.S. 
751, 26 App.Div. 95 [aff 57 N.E. 1116, 
HOS INES. OMe 


[d] That husband deposited goods 
in warehouse in name of his wife did 
not justify the warehouse company in 
delivering the goods to her, where it 
was not induced to deliver the goods 
for that reason, and there was no dis- 
pute but that the husband was the 
owner. Schroeder vy. Reinhardt, 100 
S.W. 538, 123 Mo.App. 582. 


53. Generally see infra § 165. 


54. Branch vy. Bekins Van & Stor- 
age Co., 290 P. 146, 106 Cal.App. 623; 
Mayer v. Miller, 213 Ill.App. 279. 


55. Mayer v. Miller, supra. 


56. Clyde S. S. Co. v. Whaley, 231 
F. 76, 145 C.C.A. 264, L.R.A.1916F 289; 
Peter Schuttler Co. v. Herrin Trans- 
fer & Warehouse Co., 126 So. 505, 169 
La. 997; Blaisdell v. Hersum & Co., 
123 N.E. 386, 233 Mass. 91. 


[a] Delivering more goods than 
authorized.—A warehouseman, as 
bailee of its customer’s household 
goods, impliedly contracted to return 
them to her or to some third person 
with her express or implied consent, 
and merely because the customer em- 
ployed a secondhand dealer to sell cer- 
tain articles, which she directed him 
to obtain from the warehouseman, 
the latter is none the less liable for 
its delivery of all the goods, although 
the dealer stated by negligence or 
mistake that he was employed by the 
customer to sell all. Blaisdell v. Her- 
ae & Co., 123 N.E. 386, 233 Mass. 
91. 

[b] Under statute.—S. C. Civ. Code 
(1902) §§ 1719-1721, respectively pro- 
vide that warehousemen shall not 
transfer or remove goods for which a 
receipt has been given without the 
written assent of the persons holding 


[§ 154] j. Delivery to Another Warehouseman. 
A warehouseman breaches his contract by turning 
over stored goods to another warehouseman during 
the period of bailment and without consent of the 
bailor,®® and such unauthorized parting with posses- 


the receipt, that warehouse receipts 
may. be transferred by indorsement 
and delivery, but that those provi- 
sions forbidding delivery of property 
except on surrender and cancellation 
of the original receipt or the indorse- 
ment of delivery thereon, in case of 
partial delivery, shall not apply to 
property replevied or removed by op- 
eration of law. The agent of a steam- 
ship company stored its property with 
defendant warehousemen, and they is- 
sued a receipt in the name of the 
agent. Thereafter the agent, having 
erased its name and inserted that of 
its principal, directed the warehouse- 
men to deliver to it a portion of the 
goods. It was held that, as the orig- 
inal receipt was not produced and 
eanceled, nor was delivery indorsed 
thereon, the warehousemen were Hia- 
ble to the principal for delivery to the 
agent. Clyde S. S. Co. v. Whaley, 231 
EF. 76, 145 C.C.A. 264, L.R.A.1916F 289. 


57. Farmers’ Bank of Weston v. 
Ellis, 258 P. 186, 122 Or. 266. 
[a]. Depositor as “agent” of re- 


ceipt holder.—Under a statute requir- 
ing written assent of the holder of a 
warehouse receipt to justify a ware- 
houseman in delivering stored prop- 
erty, a depositor of goods claiming to 
act as agent for one to whom he has 
pledged the warehouse receipts is not 
a duly authorized agent of such 
pledgee in the absence of written au- 
thority to act as such agent, and 
a warehouseman delivering stored 
goods on the order of a depositor lack- 
ing written authority to act as agent 
of the holder of the receipts, and fail- 
ing to produce such receipts, is guilty 
of conversion and may not defend 
such unauthorized delivery on the 
theory of oral agency of the depositor. 
Farmers’ Bank of Weston vy. Ellis, 258 
P. 186, 122 Or. 266. 


58. Morris v. Burrows, 
App.) 180 S.W. 1108, 1112. 


“A bailee, in respect to the bailor, 
has no more legal justification for 
contracting away the property bailed 
into possession and control of another 
without the consent of the bailor, than 
a tenant has to contract to deliver the 
rent cotton to a stranger without the 


(Tex.Civ. 


landlord’s consent.” Morris v. Bur- 
rows, supra. 
{a] ITustration.—A  warehouse- 


man, holding cotton as bailee without 
a definite time for delivery, breaches 
its obligation to redeliver by turning 
over its business and the goods to a 
successor without the consent of the 
bailor. Morris v. Burrows, (Tex.Civ. 
App.) 180 S.W. 1108. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 154-157] 


sion and control of the stored goods in itself consti- 


tutes a conversion thereof.®® 


[§ 155] k. Persons Liable to Owner of Goods.°° 
A warehouseman and forwarder employed by two 
different shippers of wheat is not the agent of either 
so as to render one shipper liable to the other for 
a conversion of the wheat by the forwarder.*4 


Warehouse manager may be held jointly liable with 
the warehouseman for wrongful delivery of stored 


goods.°? 


Public weigher is liable for misdelivery of goods 
without surrender of the receipts issued by him.*? 


[§ 156] 1. Liability of Others to Warehouseman. 
One inducing a warehouseman to make a misdelivery 


59. Morris vy. Burrows, supra. 

[a] Thus parting with possession 
and control of stored goods so far 
violates the contract of bailment as 
to put an end thereto and legally to 
constitute a conversion of the goods 
on the part of the original warehouse- 
man. Morris v. Burrows, (Tex.Civ. 
App.) 180 S.W. 1108. 


60. Liability of waréhouseman see 
supra §§ 143-154. 


61. Pierce v. O’Keefe, 11 Wis. 180. 


62. Morris v. Burrows, (Tex.Civ. 
App.) 180 S.W. 1108. 


[a] Ilustration.—Where the man- 
ager of a private warehouseman has 
knowledge that nonnegotiable receipts 
for cotton have been transferred, and 
thereafter the manager, aS successor 
to the warehouseman, becomes a pub- 
lic warehouseman under bond, and 
voluntarily assumes custody of the 
cotton, without the knowledge of the 
holder of the receipts, the manager 
holds the cotton subject to the orig- 
inal bailment contract, and not as a 
public warehouseman, and for his act 
in delivering the cotton to one not 
producing the receipts, although on 
order of the bailor, the manager is 
jointly liable with the private ware- 
houseman. Morris v. Burrows, (Tex. 
Civ.App.) 180 S.W. 1108. 


6%. Taliaferro v. Brady Nat. Bank, 
(Tex.Civ.App.) 209 S.W. 174. 


[a] Ilustrations.—(1) In view of 
Rev. St. (1911) arts 583, 584, a bank 
having taken a valid assignment of 
cotton receipts issued by a public 
weigher, and having thereby and by 
agreement with the assignor or pledg- 
or of the receipts as security acquir- 
ed title to cotton, under art 7830, the 
public weigher, on breach of Official 
duty in delivering cotton td the as- 
signor or pledgor without requiring 
surrender of the receipts, must re- 
spond to the bank, in a suit in its own 
name, for its loss. Taliaferro v. 
Brady Nat. Bank, (Tex.Civ.App.) 209 
S.W. 174. (2) Under a stipulation in 
cotton receipts that the cotton would 
be delivered only on return of the re- 
ceipts, and Rev. St. (1911) art 7830, 
requiring a public weigher to keep in 
his possession property for which cer- 
tificates are issued until the certificate 
is surrendered, the liability of a pub- 
lic weigher and sureties to a bank, the 
assignee of cotton certificates issued 
by the weigher, was fixed by delivery 
of the cotton to the assignor without 
return of the certificates. Taliaferro 
vy. Brady Nat. Bank, supra. 


64. National Bank of Denison v. 


Roundtree, (Tex.Civ.App.) 115 S.W. 
639. 
{a] Ilustration.—Where a ware- 


houseman, having received property 
and issued receipts therefor, is induc- 
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is liable to him for resultant damage.** 
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If the as- 


signor of a warehouse receipt to an innocent pur- 


houseman.®* 


General. 


chaser for value, 
a part of the goods, makes him liable to the assignee 
for their value, the assignor is liable to the ware- 


by taking from the warehouseman 


[§ 157] 6. Failure or Refusal To Deliver—a. In 
A warehouseman is justified in refusing 
delivery of stored goods to one lacking both owner- 
ship and the right of possession.®® But a warehouse- 


man’s unexcused refusal or failure to deliver stored 


ed by a third person, claiming to own 
the property, to ship it on his order, 
and afterward the holder of the re- 
ceipts presents them and demands the 
property, the warehouseman, being 
liable on the receipts, is justified in 
purchasing other like property for 
delivery to the holder of the receipts, 
and such third person is liable to the 
warehouseman for the value of the 
property so purchased. Denison Nat. 
Bank v. Roundtree, (Tex.Civ.App.) 115 
S.W. 639. 
65. Michel v. Ware, 3 Neb. 229. 


66. Cooper v. Newmyer, 250 Es 
559, 80 Colo. 246. 

[a] Illustration.—A warehouse- 
man is not liable for conversion 
where he refuses delivery to one with 
neither ownership nor right of pos- 
session of the goods stored. Cooper 
v. Newmyer, 250 P. 559, 80 Colo. 246. 


67. Demand see infra §§ 158, 159. 


Excuses for nondelivery see infra 
§§ 163-169. 

68. Davis v. Hurt, 21 So. 468, 114 
Ala. 146; Leonard v. Dunton, 51 II. 
482, 99 Am.D. 568; State, to Use of 
Hubbard & Moffit Commission Co. v. 
Cochrane, 175 S.W. 599, 264 Mo. 581. 


[a] Warehouseman is liable ex 
contractu for failure to deliver the 
goods on the surrender of the ware- 
house receipt. State, to Use of Hub- 
bard & Moffit Commission Co. v. 
Cochrane, 175 S.W. 599, 264 Mo. 581. 

69. First Bank & Trust Co. v. Lan- 
aay Cotton Mills, 126 S.E. 751, 131 

ACB HIE 


[a] Illustration.—The owner of 
cotton stored with a warehouseman 
was entitled to the cotton as against 
a second warehouseman, with which 
cotton had been re-stored without the 
owner’s consent, on presentation of a 
warehouse receipt issued to the first 
warehouseman, indorsed by the own- 
er and one of the receivers of such 
first warehouseman, and a _ ware- 
houseman refusing delivery was lia- 
ble for damages in an action in claim 
and delivery. First Bank & Trust Co. 


v. Lancaster Cotton Mills, 126 S.E. 
LUSIE SSI SHOR {ils 
70. U.S.—Atlanta Nat. Bank v. 


Southern R. Co., 106 F. 623. 
Ala.—Alabama, etc., R. Co. v. Kidd, 
35 Ala. 209. 
Cal.—Briggs v. WHaycock, 63 Cal. 
343) Hanna tv. Wlint, 14, Cal. 73. 


Conn.—Barker v. Lewis Storage, 
ete, Co. 65 A. 143779 Conn. 3425 11's 
PGeoVpoiayy, Weal Wiorhiy (Onion fs 

Ga.—Sparta Bank y. Butts, 61 S.E. 
298, 4 Ga.App. 308. 

Ill.—German Nat. Bank v. Meadow- 
croft, 95 Ill. 124, 35 Am.R. 137. 

Ind.—Jordan vy. Shireman, 28 Ind. 


goods on due demand®’ by one entitled to possession 
thereof constitutes a breach of his contract,°* mak- 
ing him liable in claim and delivery,®® and ordinarily 
renders him liable for conversion of the goods,’° al- 


136; Pribble v. Kent, 10 Ind. 325, 71 
AMD e320, 
Kan.—Kansas El. Co. v. Harris, 49 
P. 674, 6 Kan.App. 89. 
Ky.—Newcomb-Buchanan Co. v. 
Baskett, 14 Bush 658; Brown v. Noel, 
52 S.W. 849, 21 Ky.L. 648. 


Md.—Hopkins v. Stump, 2 Harr.&J. 
301; Levering v. Bond’s Adm’r, 2 
Harr.&J. 300. 

i Mass.—Thacher v. Moors, 134 Mass. 

56. 

Minn.—Lundburg v. Northwestern 
El. Co., 43 N.W. 685, 42 Minn. 37; Dan- 
iels v. Palmer, 42 N.W. 855, 41 Minn. 
116; Wallace v. Minneapolis, etc., R. 
Co., 35 N.W. 268, 37 Minn. 464; Leuth- 
old v.. Fairchild, 27 N.W. 503, 28 N. 
W. 218, 35 Minn. 99. 

N.J.—Wheeler, ete., Mfg. Co. v. 
Brookfield, 53 A. 211, 68 N.J.Law 478 
[rev on other grounds 58 A. 352, 70 N. 
J.Law 703]. 

N.Y.—Dorrance v. Dean, 12 N.E. 
433, 106 N.Y. 203, 26 N.Y.Wkly.Dig. 
493; Oswego Bank v. Doyle, 91 N.Y. 
32, 43 Am.R. 634; Ball v. Liney, 48 
INDY .630 8) AmoRepo ll hone island 
Pave Co. v. Fitzpatrick, 18 Hun 


N.D.—State v. Daniels, 159 N.W. 
17, 35 N.D. 5; Willard v. Monarch Fi. 
Co., 87 N.W. 996, 10 N.D.. 400; Mar- 
shall v. Andrews, 79 N.W. 851, 8 N.D. 
364; Towne v. St. Anthony, etc., El. 
Co., 77 N.W. 608, 8 N.D. 200. 


Tex.—Hagood v. Elson, 21 Tex. 506. 


Wash.—Northwestern Grain Co. v. 
Kerr Gifford Warehouse Co., 136 P. 
1154, 76 Wash. 689. See Stevens v. 
Wilson Creek Union Grain & Trading 
Co., 261 P. 399, 145 Wash. 624 (recog- 
nizing rule). 

W.Va.—Lovett v. Lisagor, 130 S.E. 
125, 127, 100 W.Va. 154 [cit Cyc]: 


Wis.—Fenelon v. Hogoboom, 31 
eee 172; Young v. Miles, 20 Wis. 

Eng.—Henderson Vv. Williams, 
[ELS95d) Owe ..°5 24k 

[a] Refusal to permit removal of 
goods from burning warehouse by a 
bailor who drove up with two trucks 
to get household goods stored there- 
in, and made demand that she be al- 
lowed to take out her goods before 
they were burned, was a wrongful 
refusal of delivery on the part of the 
warehouseman rendering him liable 
for the value of goods subsequently 
burned up. Lovett v. Lisagor, 130 S. 
E. 125, 100 W.Va. 154. 

[b] Holder of storage ticket.—As 
between the holder of a storage tick- 
et and a warehouseman, a bailment 
exists with title of the particular 
grain in the holder; hence, refusal 
to deliver stored grain sufficiently 
lays a basis for conversion against 


5380 [67 C.J.] 
though there may be cireumstances under which 
failure to deliver falls short of a technical conver- 
sion’! and renders the warehouseman liable merely 
for negligence’? or for damages arising from breach 
of contract." 


Declaration of intention. Failure to comply with 
a demand for delivery renders the warehouseman lia- 
ble notwithstanding his declaration of an intention 
to deliver.*4 


Fungible goods.?® <A provision of the Uniform 
Warehouse Receipts Act that the warehouseman 
shall be severally lable to each depositor for the re- 
delivery of his share of a common mass of fungible 
goods to the same extent, and under the same cir- 
cumstances, as if the goods had been kept separate*® 
applies where fungible goods of the same kind and 
grade have been mingled,** and for a stronger rea- 
son also applies where the mass has been segregated 
in packages or sacks’® or where there has been a 
physical segregation.7® 

Refusal to deliver to true owner goods stored with 
him by another may render a warehouseman liable 
to such owner.®° 

Where owner has removed goods with the ware- 
houseman’s consent, he may not thereafter claim a 
conversion for the warehouseman’s failure or re- 
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ae 


fusal to deliver.®? 


[§ 158] b. Demand*?—(1) Necessity. Generally 
speaking, a warehouseman’s duty to redeliver goods 
will not arise until there has been a demand there- 
for,§* and in the absence of demand the warehouse- 
man’s failure to deliver does not constitute a conver- 
sion of the goods,** although demand is not essential 
where conversion is otherwise shown,*® and, where 
demand would clearly have been unavailing, a ware- 
houseman may be held liable for failure to deliver 
the stored goods despite the absence of any demand 
therefor.°° 


[§ 159] (2) Sufficiency. Time. To be effec- 
tive, a demand for delivery should be made within a 
reasonable time.®® 


Form. An order for the “balance” of goods on 
hand is sufficient in the absence of agreement or 
usage to the contrary;®® and a presentation of the 
warehouse receipt and the delivery of part of the 
goods constitute a demand for all.°° 


On whom made. A demand for delivery may be 
made on the warehouseman’s agent,®! but not on the 
minor son of the warehouseman’s agent, even though 
made at the agent’s usual place of business, where 
the son is not the agent or subagent of the ware- 


and under statute he had forty-eight 
hours after demand in which to se- 


[§§ 157-159 


the warehouseman one Sunes va 78. Guillory v. McManus, supra. 

his official bond. ate v. aniels, 79. Guill 3 ‘ 

159 N.W. 17, 35 N.D. 5. eae MAD a BEES 
[a] Physical segregation shown. 


[c] Innocent purchaser of fraudu. 
lent title—-A warehouseman’s refus- 
al to deliver the goods to an innocent 
purchaser, upon discovering that the 
owner has been induced to instruct 
the warehouseman to transfer them 
to the order of the vendor, is a con- 
version, the purchaser having obtain- 
ed a statement from the warehouse- 
man that the goods were held to his 
order. Henderson v. Williams, [1895] 
LING Seay ke 


[d] Warehouseman as pledgee.— 
A warehouseman who advances mon- 
ey to a person on grain which he 
knows is the property of another is 
guilty of conversion where he refuses 
to return the grain to the real owner 
on demand. Dorrance v. Dean, 12 N. 
a 106 N.Y. 203, 26 N.Y.Wkly.Dig. 
4 vo. 


71. Davis v. Hurt, 21 So. 468, 114 
Ala. 146. 
[a] Tllustration.—Mere failure of 


the warehouseman to deliver is not a 
technical conversion where he sets 
up no title hostile to that of the bail- 
or, has not appropriated the property 
to his own use or the use of a third 
person, and has not exerciSed any 
dominion over it inconsistent ‘with 
the bailment. Davis v. Hurt, 21 So. 
468, 114 Ala, 146. 


72. Davis v. Hurt, supra. 

73. Davis v. Hurt, supra. 

Form of action in which recovery 
may be had see infra §§ 239-241. 

74. Kansas El. Co. v. Harris, 49 P. 
674, 6 Kan.App. 89. 

75. Generally see supra §§ 21-24. 

What may be delivered in satisfac- 
tion of warehouseman’s duty to rede- 
liver grain stored in bulk see supra § 
140. 

76. See Uniform Warehouse Re- 
ceipts Act § 24. 

Tile TCU ORVave 
App.) 145 So. 403. 


McManus, (La. 


-—Where a warehouseman, recogniz- 
ing a certain person as owner of a 
portion of rice and agreeing to sell it, 
sells part thereof, there is a ysical 
“segregation” of such part. uillory 
v. McManus, (La.App.) 145 So. 403. 


80. Peck v. Merchants’ Transfer & 
Storage Co., 116 P. 365, 85 Kan. 126. 


[a] Warehouseman’s assertion of 
personal claim not essential.—The 
proprietor of a warehouse is liable 
in replevin to the true owner of any 
goods stored with him by some one 
else where he has refused to deliv- 
er them on such owner’s demand, al- 
though he has asserted no claim 
against the goods in his own right. 
Peck v. Merchants’ Transfer & Stor- 
age Co. of Topeka, 116 P. 365, 85 Kan. 

81. Stevens v. Wilson Creek Union 
Grain & Trading Co., 261 P. 399, 145 
Wash, 624. 


[a] Illustration.—A depositor of 
wheat who, during the burning of the 
warehouse, asserted his right to re- 
move a part thereof was barred from 
subsequently claiming conversion of 
that part, ,-having repossessed him- 
self of his own. Stevens y. Wilson 
Creek Union Grain & Trading Co., 261 
P. 399, 145 Wash. 624. 


82. As condition precedent to suit 
see infra § 245. 


83. Nicholson v. H. Poehler Co., 
284 F. 992; Freeman y. Ingerson, 106 
N.W. 278, 143 Mich. 7; Dahl v. Win- 
ter-Truesdell-Diercks Co., 243 N.W. 
812, 62 N.D. 351; State ex rel. Her- 
mann vy. Farmers’ Hlevator Co., 231 N. 
W. 725, 569 N.D. 679. 


84. South Dakota Wheat Growers’ 
Ass'n v. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. 723; Stevens 
v. Wilson Creek Union Grain & Trad- 
ing Co., 261 P. 399, 145 Wash. 624. 


{a] Emptying bin of wheat was 
not a conversion by a warehouseman 
without showing demand and refusal, 


cure and deliver wheat in satisfac- 
tion of the demand. Stevens v. Wil- 
son Creek Union Grain & Trading Co., 
261 P. 399, 145 Wash. 624. 

85. State v. Farmers’ Elevator Co., 
231 N.W. 725, 59 N.D. 679, 686; State 
v. Oakley, 225 P. 425, 129 Wash. 553. 

“Demand for personal property and 
a refusal to comply with it merely 
evidence conversion. If a conversion 
is otherwise shown demand and re- 
fusal are not essential.” State v. 
Farmers’ Plevator Co., supra. 


86. Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 855; State, v. 
Farmers’ Elevator Co., 231 N.W. 725, 
59 N.D. 679; Stutsman y. Cook, 204 
N.W. 976, 53 N.D. 162. 


[a] Grain having been destroyed 
by collapse of an elevator, no demand 
is necessary to entitle the owner to 
recover. Buffalo Grain Co. v. Sower- 
by, 88 N.E. 569, 195 N.Y. 355. 

[b] When warehouseman is insol- 
vent and has no grain to redeem stor- 
age tickets, and where’ evidence 
shows that a demand would have been 
unavailing, a demand is not necessa- 
ry. Stutsman v. Cook, 204 N.W. 976, 
53 N.D. 162. 

87. Presentation of warehouse re- 
ceipt see infra §§ 160-162. 

Tender of storage charges see infra 
§ 166. 

88. Freeman v. Ingerson, 106 N.W. 
278, 148 Mich. 7%. 

[a] Where goods are to be deliv- 
ered on or before certain date, a de- 
mand must be made within a reason- 


able time after that date. Freeman 
v. Ingerson, 106 N.W. 278, 143 
Mich. 7. 

89. Porter v. Hills, 114 Mass. 106 


(flour). 
a Juillard v. Baer, 21 La.Ann. 


91. Lundburg v. Northwestern El. 
Co., 43 N.W. 685, 42 Minn. 37; Baue 
mann v. Jefferson, 23 N.Y.S. 685, 4 
Mise. 147. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 159-161] 


houseman.°2 


On compliance with applicable statutory require- 
ments, a depositor or warehouse receipt holder is en- 
titled to delivery of the goods by the warehouse- 
man.°?$ 


Objection to the sufficiency of a demand must be 
made at the time of the demand.®4 


Grain. A demand is not necessarily invalid be- 
cause it calls for more grain than the bailor is en- 
titled to.°° Where a warehouseman has the option 
of returning the identical grain stored or its equiv- 
alent,®°* a demand for the grain or its value is suffi- 
cient to place the warehouseman in default as for 
conversion upon his neglect or refusal to comply 
therewith.®7 


[§ 160] c. Presentation of Warehouse Receipt or 
Written Authority°*—(1) In General. Generally 
speaking, a warehouseman who has issued a receipt 
for goods stored is entitled, on demand for the goods 
by one claiming the title thereto, to require either 
the production of the receipt or indemnity against 
claims by the holder,®® although if he fails to demand 
the receipt he may not excuse his failure to deliver 
on the ground that no receipt was presented. 


Under contract expressly requiring presentation 
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of warehouse receipt or written order for delivery, 
presentation of the receipt is sufficient.” 


Under statutes requiring presentation of negotia- 
ble receipts in connection with demand for delivery 
of stored goods, where negotiable receipts have been 
issued for stored goods, a demand for their delivery 
is insufficient unless accompanied by an offer to sur- 
render the receipts properly indorsed,* although one 
lawfully entitled to the possession of the goods and 
who has never had the negotiable receipts may be 
entitled to the goods without presentation of the 
receipts. 


Where negotiable warehouse receipts have not been 
issued a person with written authority may be en- 
titled to delivery.® 


[§ 161] (2) Loss of Receipt. Where the matter 
is not otherwise regulated by statute,® the real own- 
er of stored goods is entitled to demand possession 
of them from the warehouseman, notwithstanding he 
has lost the warehouse receipt.” 


Statutory provisions covering matter of lost re- 
ceipts, and providing that a court may order delivery 
of the goods after the furnishing of a bond to pro- 
tect the warehouseman and anyone who might be in- 
jured by reason of the original receipt remaining out- 


92. Ferch v. Victoria El. Co., 82 N.] 
W. 678, 79 Minn. 416. 


93. L. R. Sams Co. v. Jewell-Lou- 
dermilk Co., 157 S.E. 386, 42 Ga.App. 
676. 

{a] MTlustration—‘‘A warehouse- 
man bonded and licensed under the 
provision of the Act of Congress re- 
ferred to is bound, in the absence of 
some lawful excuse, without unnec- 
essary delay, to ‘deliver the agricul- 
tural products stored therein upon 
a demand made either by the holder 
of a receipt for such agricultural 
products or by the depositor thereof 
if such demand be accompanied with 
(a) an offer to satisfy the warehouse- 
man’s lien; (b) an offer to surrender 
the receipt, if negotiable, with such 
indorsements as would be necessary 
for the negotiation of the receipt; 
and (c) a readiness and willingness 
to sign, when the products are deliv- 
ered, an acknowledgment that they 
have been delivered if such signature 
is requested by the warehouseman.’ 
Act of Congress of Aug. 11, 1916; 39 
U. S. Stat. p. 489 pt. C § 21 (7 USCA 
§.262).” L. R. Sams Co. v.«. Jewell- 
Loudermilk Co., 157 S.E. 336, 337, 42 
Ga.App. 676. 


94, Lichtenstein v. Jarvis, 52 N.Y. 
S. 605, 31 App.Div. 33 [aff 59 N.E. 
1125, 164 N.Y. 601]. 


95. Leuthold v. Fairchild, 27 N.W. 
503, 28 N.W. 218, 35 Minn. 99 (hold- 
ing that a demand by the holder of 
a warehouse receipt for grain depos- 
ited for storage for the amount call- 
ed for by the receipt is good, not- 
withstanding, by reason of ‘removal 
of grain by the warehovseman, there 
is not enough left in store to answer 
all the receipts, the holder not being 
required to ascertain and demand the 
proportionate share belonging to hie 
receipt). 

96. See supra § 140. 

97. State v. Daniels, 159 N.W. 17, 
85 N.D. 65. 

98. Demand generally see supra §§ 
158, 159: 

99. Patten v. Baggs, 


Travers v. Burdge, 127 A. 
N.J.Law 237. 


43 Ga. 167; 
191, LOL 


[a] Depositor’s failure to surren- 
der nonnegotiable receipt justified a 
warehouseman in refusing to deliver 
stored household goods. Travers v. 
Burdge, 127 A. 191, 101 N.J.Law 287. 


1. Collins v. Kent Storage Co., 199 
N.W. 634, 228 Mich. 137. 


[a] Tllustration.—Refusal of de- 
fendant warehouse company to deliv- 
er to plaintiff flour, purchased by the 
latter from the person storing it, 
could not be justified on the ground 
of failure to return the receipt and 
produce a written order, where a part 
of the flour purchased was delivered 
to plaintiff, in accordance with a cus- 
tom on phone orders or standing or- 
ders, and it did not appear that plain- 
tiff was not ready to give whatever 
receipts defendant and Comp. L. 
(1915) § 6570 subd [c]~ required. 
Collins v. Kent Storage Co., 199 N.W. 
634, 228 Mich. 137. 


Waiver of presentation see infra § 
2. 


2. Willner v. Morrell, 40 N.Y.Su- 
per. 222. 


[a] Tllustration.—Where a_ stor- 
age receipt provided that no goods 
would be delivered without a written 
order or presentation of the receipt, 
and that goods would not be deliv- 
ered to any person unless fully iden- 
tified and authorized to receive them, 
and upon demand by a vendee of the 
goods the original receipt was pres- 
ent and the vendee was accompanied 
by the agent of the owner who stored 
the goods, for the purpose of identifi- 
cation, it was held that the ware- 
houseman was not justified in refus- 
ing to deliver possession, and a writ- 
ten order was not necessary. Willner 
v. Morrell, 40 N.Y.Super. 222. 


3. L. R. Sams Co. v. Jewell-Lou- 
Heri Co., 157 S.E. 336, 42 Ga.App. 

4. Scottsdale Ginning Co. v. Lon- 
gan, 209 P. 876, 24 Ariz. 356; Rudin 
v. King-Richardson Co., 143 N.E. 198, 
311 Ill. 513; State v. Superior Court 
of Garfield County, 13 P.(2d) 900, 169 
Wash. 708. 


[a] Buyer entitled to possession 
of goods which seller had consigned 
to itself, and stored in a warehouse 


because of disputes, was entitled to 
demand and secure delivery thereof 
from the warehouseman without 
presentation of the negotiable ware- 
house receipts possessed by the sell- 
er. Rudin v. King-Richardson Co., 
143 N.E. 198, 311 Ill. 513. 


[b]. Landlord having lien on crops 
stored by tenant.—(1) A warehouse- 
man who issued negotiable receipts 
to a lessee for wheat, after the re- 
cording of the lease, could, in a land- 
lord’s lien foréclosure action, be com- 
pelled to deliver up the wheat, al- 
though the warehouse receipts were 
not surrendered. State v. Superior 
Court of Garfield County, 13 P.(2d) 
900, 169 Wash. 703. (2) Statutes pro- 
viding for the surrender of negotiable 
warehouse receipts before delivery of 
stored goods do not apply where the 
goods were stored by one not holding 
the property free of lien and, accord- 
ingly, do not apply to prevent a land- 
lord from recovering cotton delivered 
by a tenant to a ginning mill, while 
the landlord had a lien for unpaid 
rent, where it does not appear that 
the cotton was delivered by the ten- 
ant as owner. Scottsdale Ginning Co. 
v. Longan, 209 P. 876, 24 Ariz. 356. 


5. Bank of America v. Whitney- 
Central Nat. Bank, 291 F. 929 [peti- 
tion for cert dism 44 §.Ct. 331, 264 U. 
S. 598, 68 L.Ed. 869]. 


[a] Under statute (N. Y. Consol. 
L. ec 25 § 96), authorizing delivery to 
a person who is either himself enti- 
tled thereto by virtue of a nonnego- 
tiable receipt, or who has written 
authority from a person so entitled, 
where negotiable warehouse certifi- 
cates were not issued for goods in a 
warehouse, a person with written au- 
thority was entitled to delivery. 
Bank of America v. Whitney-Central 
Nat. Bank, 291 F. 929 [petition for 
cert dism 44 S.Ct. 331, 264 U.S. 598, 
68 L.Ed. 869]. 


6. See infra text and notes 8-12. 


7 Clay v. Gage, 20 S.W. 948, 1 
Tex.Civ.App. 661 (denying the ware- 
houseman’s right to indemnity, since 
even a bona fide purchaser of the re- 
ceipt from the finder would not take 
title against the true owner). 
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standing, have been construed as designed to protect 
not only the warehouseman® but also the general 
public,? and as so far mandatory?® in character that 
the warehouseman and a claimant may not by agree- 
ment dispense with the requirement that a court fix 
the amount of bond,'! and to preclude recovery in 
conversion against a warehouseman who has refused 
to deliver the goods to a claimant failing to furnish 
bond in accordance with the statute.*? 


[§ 162] (3) Waiver of Presentation. The ware- 
houseman may waive his right to require production 
of the receipt as a condition precedent to delivery, 
as where he does not demand its production but bases 
a refusal to deliver on other grounds than its non- 
production,!* although it has been held that a stat- 
utory requirement of surrender of receipts is not 
dispensed with by the warehouseman’s basing his 
refusal to deliver on other grounds where it does not 
appear that such action on the part of the warehouse- 
man caused plaintiff to act to his detriment.1* 


[§ 163] d. Excuses for Nondelivery—(1) In Gen- 
eral. A warehouseman may escape liability for fail- 
ure to deliver the goods on demand by showing that 


’ 


8 Dahl Vv. Winter-Truesdell-; 
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contract stipulations as to such pres- 
entation are waived when the ware- 


Be & 
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the failure was not due to any fault on his part,*® as 
by showing that, prior to demand for delivery and 
refusal, the goods were stolen or destroyed by fire, 
flood, ete., without any negligence on his part,’® un- 
less he has contracted so as to be liable in such 
case;!7 or that the goods have been taken by the 
mistake of a third person without the knowledge or 
implied assent of the warehouseman;*® or some oth- 
er justifiable ground for nondelivery.19 The fact 
that a warehouseman’s agent, on delivery of goods 
and surrender of receipts, failed to cancel such re- 
ceipts, but afterward fraudulently transferred them 
to plaintiff, an innocent holder for value, does not 
furnish an excuse to the warehouseman for failure to 
deliver to plaintiff the goods called for by the re- 
ceipts.?° 


Warehouseman’s refusal to select part of goods 
subject to delivery from the part not subject, and to 
deliver in accordance with his own selection, does not 
render him liable for conversion.?+ 


Warehouseman giving one reason for refusal to 
deliver cannot subsequently justify or excuse his re- 
fusal on another ground.?? 


no right to hold up delivery to the 
buyer. Collins v. Kent Storage Co., 


Paes Co., 237 N.W. 202, 61 N.D. 


SoyeDaht Vv. Winter-Truesdell- 


Diercks Co., supra. 
10. Dahl v. 
Diercks Co., supra. 

[a] Term “may” in statute, pro- 
viding when court may order deliv- 
ery of stored goods upon loss or de- 
struction of warehouse receipt, 
means “shall” or “must.” Dahl v. 
Winter-Truesdell-Diercks Co., 237 N. 
W. 202, 61 N.D. 84 (Comp. L. Suppl. 
[1925] § 3125a14). 

11. Dahl v. 
Diercks Co., Supra. 

12. Dahl Vv. 
Diercks Co., supra. 

[a] MTlustration.—One claiming 
stored grain could not recover against 
a warehouseman for nondelivery, 
where storage receipts had been lost, 
without making proof of loss and giv- 
ing bond, notwithstanding the ware- 


Winter-Truesdell- 


Winter-Truesdell- 


Winter-Truesdell- 


houseman’s agreement to deliver 
(Comp. Laws Supp. 1925, §§ 3125a8, 
3125a14, 3125a54). Dahl v. Winter- 


Truesdell-Diercks Co., 237 N.W. 202, 
61 N.D. 84. 

13. Cal.—Briggs v. Haycock, 63 
Cal. 343. 

Colo.—Duffy v. Wilson, 98 P. 826, 
44 Colo. 340. 

Ga.—Lightsey v. Lee, 70 S.E. 179, 
8 Ga.App. 762. Compare L. R. Sams 
Co. v. Jewell-Loudermilk Co., 157 S. 
BE. 336, 42 Ga.App. 676 infra note 14. 

Minn.—Wallace  v. Minneapolis, 
etc., El. Co., 35 N.W. 268, 37 Minn. 
464. 


N.Y.—Holbrook v. Wight, 24 Wend. 
HG Osoor Att se 60:76 

[a] Contract requirement.—A re- 
fusal to deliver property to the hold- 
er of a warehouse receipt, or the de- 
nial of claimant’s rights to have the 
property delivered, without any ob- 
jection on the ground of the nonpro- 
duction of the receipt, as required by 
contract, iS a waiver of the contract 
requirement for its formal presenta- 
tion. Lightsey v. Lee, 70 S.E. 179, 8 
Ga.App. 762. 

{[b] Transferee of warehouse re- 
ceipt for cotton may demand delivery 
on presentation of the receipt, and 


houseman denies that the person 
seeking delivery owns any such prop- 
erty or that it is stored in his ware- 
house. Lightsey v. Lee, 70 S.E. 179, 
8 Ga.App. 762. 

14, L. R. Sams Co. v. Jewell-Lou- 
dermilk Co., 157 S.E. 386, 42 Ga.App. 
676. Compare Lightsey v. Lee, 70 S. 
fay! 8 Ga.App. 762 supra note 13 
a]. 


15. U.S.—Mechanics’, etc., Ins. Co. 
v. Kiger, 103 U.S. 352, 26 L.Ed. 433. 

Ala.—Abraham & Brother v. Nunn, 
42 Ala. 51. 


Ga.—Patten v. Boggs, 43 Ga. 167; 
Witherington vy. Laurens County 
Farmer’s Co-op. Warehouse Co., 98 S. 
E.. 228, 23 Ga.App. 307. 


pda oteenbere v. Nixon, 97 Ind. 


La.—Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 
90 Am S285 not Wen AS aa. 


Mass.—Lichtenhein y. Boston, etc., 
13% KOO Akl Omiesan 10s 


Mich.—Kearney v. Clutton, 59 N.W. 
419, 101 Mich. 106, 45 Am.S.R. 394. 


Miss.—Mortimore vy. Ragsdale, 62 
Miss. 86. 


N.J.—Travers v. Burdge, 
191, 101 N.S. Law 237. 


N.Y.—Oswego Bank v. Doyle, 91 N. 
Y. 32, 48 Am.R. 634. 


7 v. Parker, 5 Coldw. 


Vt.—Burton v. Wilkinson, 18 Vt. 
186, 46 Am.D. 145. 

[a] Trover will not lie against a 
warehouseman for the value of goods 
stored with him by a mortgagor and 
taken from his custody by the mort- 
gagee without his knowledge or con- 
sent. Kearney v. Clutton, 59 N.W. 
419, 101 Mich. 106, 45 Am.S.R. 394. 


[b] 
flour company sold to plaintiff for 
cash flour stored in defendant’s ware- 
house, defendant’s refusal to deliver 
to plaintiff purchaser on demand 
could not be excused on the ground 
that the flour company, after such 
sale, gave instructions not to let any 
flour go out except on its order, as, 
after the sale, the flour company had 


127° A. 


Excuse not shown.—Where a|# 


199 N.W. 634, 228 Mich. 137. 


Nonproduction of warehouse re- 
ceipt as justifying warehouseman’s 
eat to deliver see supra §§ 160— 


Ae Bottenberg v. Nixon, 97 Ind. 


Liability for loss by negligence see 
supra §§ 83-101. 

Loss subsequent to conversion as 
not relieving warehouseman from li- 
ability see supra § 107. 


17. Pope v. Farmers’ Union, etc., 
Co; -62 BP: 3845 130 ‘Cali7139.- 80) Aue 
S.R. 87, 53 L.R.A. 673 (holding that, 
where a warehouseman contracted to 
deliver wheat, damage by the ele- 
ments excepted, it was no defense to 
an action for the warehouseman’s 
failure to deliver the wheat on de- 
mand that it had been partly destroy- 
ed and partly damaged by fire of in- 
cendiary origin, without negligence 
on the part of defendant, since the 
exception, “damage by the elements 
excepted,” should be eonstrued as 
synonymous with ‘act of God’’). 


18. Lichtenhein v. Boston, etc., R. 
Co., 11 Cush. (Mass.) 70. 


[a] Usage to take receipts.—In 
such a case the owner cannot give 
evidence of a usage among ware- 
housemen to take receipts on deliv- 
ery of goods. Lichtenhein v. Boston, 
etc., R.Co., 11, Cush. (Mass.)9 70: 


19. See infra §§ 164-169. 


20. Joy v. Farmers’ Nat. Bank of 
Chickasha, 11 P.(2d) 1074, 158 Okl. 1. 


21. Economy Furniture Co. v. 
Chapman, 54 Ill.App. 122. 

_{a]  MIllustration.—Where goods 
similar in kind are delivered in a 


lump to a warehouseman for storage, 
part of which are subject to a mort- 
gage, the refusal of the warehouse- 
man to select from such goods those 
Subject to the mortgage, in case they 
are replevied by the mortgagee, does 
not constitute a conversion thereof. 
Economy Furniture Co. v. Chapman, 
54 Ill.App. 122. 


sae Ark.—Scott v. Jester, 13 Ark. 
eg tae ae ee v. Haycock, 63 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 164-165] 


[§ 164] (2) Goods Taken by Military Authorities. 
In the absence of negligence a warehouseman is not 
liable for failure to deliver goods which have been 
eeew from him or destroyed by the military authori- 
ties.” 


Warehouseman’s destruction of goods under or- 
ders of soldiers, where done under well-grounded 
fear of personal injury for disobedience, excuses his 
subsequent failure to deliver the goods to the own- 
er.”4 


[§ 165] (3) Goods Taken under Judicial Process. 
A warehouseman may excuse his failure to deliver 
property by showing that it has been taken under ju- 
dicial process and that he gave due notice to the de- 
positor,*° or made reasonable efforts to do so.2® He 
is not liable for a failure to give notice if he had no 
knowledge of the proceedings;?* and he is not lia- 
ble to a pledgee of the warehouse receipt upon deliv- 
ering the property to another claimant in accordance 
with the judgment in a proceeding to which the 
pledgee and the depositor were parties.2* But in 
ease of the issuance of a negotiable reccipt for goods 
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judgment, should require security to protect the 
warehouseman from liability to an innocent purchas- 
er of the receipt.29 A warehouseman is hable for 
nondelivery although the goods were previously seiz- 
ed under legal process where he failed to use due dili- 
gence in notifying the owner of the proceedings,*° 
or where goods were seized under process pur- 
suant to a proceeding to which the owner was not 
aparty.*1 It has been held that the defense that the 
goods were replevied is insufficient when it does not 
appear that it was under valid legal process, or 
whether subsequently applied to the benefit of plain- 
tiff, where the seizure was made, or that notice was 
given.*? 

Failure to give prompt notice of pending proceed- 
ings will not render a warehouseman liable where 
no damage was caused by the delay in notice.** 


Notice by telephone. Under a statute providing 
that whenever goods are taken from a warehouse- 
man under legal process, the warehouseman shall 
not be liable to the owner of such goods provided he 
gives the owner written or printed notice thereof by 


which have been attached, the court, on entering.! personal delivery or by registered mail, a telephoned 


Colo.—Duffy v. Wilson, 98 P. 826, 44 
Golo. 340. 

Minn.—Wallace v. Minneapolis, etc., 
El. Co., 35 N.W. 268, 37 Minn. 464. 

N.Y.—Long Island Brewery Co. v. 
Fitzpatrick, 18 Hun 389; Holbrook v. 
Wight, 24 Wend. 169, 35 Am.D. 607. 


Ont.—Llado vy. Morgan, 23 U.C.C.P. 
baits 

{a] Iustrations.—(1) A ware- 
houseman, having placed his refusal 
to deliver goods on the ground of a 
elaim against the owner disconnected 
with the goods, could not afterward 
set up his particular lien for storage 
as an excuse or justification for not 
having delivered them. Scott v. Jes- 
ter, 13 Ark. 437. (2) Where a ware- 
houseman based his refusal to deliver 
the goods solely on the ground that 
they were claimed by a third person, 
he could not afterward, in defense of 
an action for conversion, justify such 
refusal on the ground that the storage 
charges were not paid. Wallace v. 
Minneapolis, ete., El. Co., 35 N.W. 268, 
37 Minn. 464. 

23. Abraham & Brother v. Nunn, 42 
Ala. 51; Smith & Oneal v. Frost, 51 
Ga. 336; Patten v. Baggs, 43 Ga. 167; 
McCranie v. Wood, 24 La.Ann. 406; 
Britton v. Aymar & Bryant, 23 La. 
Ann. 63; Schwartz, Kauffman & Co. v. 
Baer wots LasAmn.. OOls Gn Valen dD.) ik 
Co. v. Oliver & Drake, 21 La.Ann. 454; 
Babcock & Kernochan v. Murphy, 20 
La.Ann. 399. 


[a] Goods thrown into street.— 
Where a warehouseman was prevent- 
ed from taking proper care of stored 
goods which had been thrown from 
the warehouse into the street by the 
military authorities, so as to use the 
building for a hospital, he was not 
liable. Smith & Oneal v. Frost, 51 Ga. 
336. 

24, Waller v. 
(Tenn.) 476. 

25. U.S.—Mechanics’, etc., Ins. Co. 
v. Kiger, 103 U.S. 352, 26 L.Ed. 433. 

Ala.—Higdon v. Warrant Warehouse 
Co., 63 So. 938, 10 Ala.App. 496. 


Ga.—Witherington v. Laurens 
County Farmers’ Co-op. Warehouse 
Co., 98 S.E. 228, 23 Ga.App. 307. 

La.—State Nat. Bank v. Bryant, 22 
So. 89, 49 La.Ann. 467. 

Mass.—Cornell v. Mahoney, 76 N.E. 


Parker, 5 Coldw. 


664, 190 Mass. 265; Clegg v. Boston 
Storage Warehouse Co., 21 N.E. 877, 
149 Mass. 454, 14 Am.S.R. 436. 

Miss.—Love v. People’s Compress 
Cos, £020 So. 1275, 276; 13% Missh) 622 
[cit Cyc]; Mortimore v. Ragsdale, 62 
Miss. 86. 

N.Y.—Roberts v. Stuyvesant Safe 
Deposit Co., 1 N.Y.S. 862, 49 Hun 117 
[rev on other grounds 25 N.B. 294, 
123 N.Y. 57, 20 Am:S.R. 718, 9° L.R.A. 
438, 1 Am.Negl.Cas. 535]; Ball v. 
Liney, 44 Barb. 505 [rev on other 
grounds) 48) Noy: 6, 8) °Am-.R. sd 1)a\s 
Glass v. Hauser, 83 N.Y.S. 177, 40 
Misc. 661. 


Vt.—Burton v. Wilkinson, 
186, 46 Am.D. 145. 

“While the general rule is that a 
warehouseman, as a depositary for 
hire, will not be allowed to set up an 
adverse title in another as an excuse 
for his failure to deliver the property 
to his bailor on demand, and while it 
is incumbent upon the warehouseman 
to show the exercise of ordinary dili- 
gence, where such failure to deliver 
has been shown, still it is a general 
rulo that a bailee, in an action against 
him by the bailor for the recovery of 
property deposited with him, may set 
up as a good defense that the property 
was taken from him upon legal proc- 
ess fair on its face; provided that the 
bailee did not fail in any duty in con- 
nection therewith which he properly 
owed to his bailor, and that the bailor, 
if not a party to that proceeding, had 


LS evits 


been given full and ample _ notice 
thereof.” Witherington v. Laurens 
County Farmers’ Co-op. Warehouse 


Co., 98 S.E. 228, 23 Ga.App. 307. 


[a] Even illegal attachment of 
goods may excuse a warehouseman 
for failure to deliver. Clegg v. Boston 


Storage Warehouse Co.. 21 N.E. 877, 
149 Mass. 454, 14 Am.S.R. 436. 


[b] Previous taking of property 
under legal process fair on its face 
is a good defense to a warehouseman 
sued for nondelivery, where he failed 
in no duty owing to his depositor and 
notified him, if not a party to the 
proceeding. Witherington v. Laurens 
County Farmers’ Co-op. Warehouse 
Co., 98 S.E. 228, 23 Ga.App. 307. 


[ec] Seizure under execution.—A 
warehouseman may excuse his failure 
to redeliver cotton stored with him 
because it was seized under execu- 


tion, Code (1907) § 6135, providing for 
the delivery by the warehouseman of 
the property to the owner or the hold- 
er of the receipt, provided it be not 
taken under judicial process. Higdon 
v. Warrant Warehouse Co., 63 So. 938, 
10 Ala.App. 496. 

26. Love v. People’s Compress Co., 
102° So. 2:75, 276). 13h) Miss i622 alent 
Cyc]; Glass v. Hauser, 83 N.Y.S. 177, 
40 Misc. 661. 

27. Kearney v. Clutton, 59 N.W. 
419, 101 Mich. 106, 45 Am.S.R. 394. 


28s. State Nat. Bank v. Bryant, 22 
So. 89, 49 La.Ann. 467. 

29. Roudebush y. Hollis, 21 Pa.Co. 
324, 

30. Powell v. Robinson & Ledyard, 
76 Ala. 423; Branch v. Bekins Van 
& Storage Co., 290 P. 146, 106 Cal.App. 


623%; Ranson v. Platt, [1912] 2,.B: 
291. 
31. Branch v. Bekins Van & Stor- 


age Co., 290 P. 146, 106 Cal.App. 623. 


[a] Illustration. — Surrender of 
property by a warehouseman under an 
attachment against a husband was no 
defense to an action for conversion 
brought by the wife, who was the 
bailor and owner of the goods stored, 
where she was not a party to the ac- 
tion in which the attachment was is- 
sued. Branch v. Bekins Van & Stor- 
age Co., 290 P. 146, 106 Cal.App. 623. 


{[b] Estoppel not shown.—<An or- 
der or permit authorizing removal of 
goods from the owner’s house for 
storage in a warehouse erroneously 
reciting that the goods are owned by 
a third person and signed by the true 
owner and not by the warehouseman 
does not constitute a warehouse re- 
ceipt and is a mere unilateral au- 
thorization to remove the goods for 
storage, and does not estop the true 
owner from suing the warehouseman 
for eonversion after he has surren- 
dered tthe goods pursuant to legal 
process against such third person; 
and such permit should be construed 
with other permits in which the own- 
ership of the goods was correctly re- 
cited. Branch vy. Bekins Van & Stor- 
age Co., 290 P. 146, 106 Cal.App. 623. 


32. Glass y. Hauser, 78 N.Y.S. 830, 
38 Misc. 780. 


33. Herig v. Amos, 16 Ohi iIntCu: 
N.S. 126. genta 
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notice is insufficient to absolve the warehouseman 
from hability.*4 

Under provisions of Uniform Warehouse Receipts 
Act making it unlawful to seize stored property un- 
der legal process without surrender of negotiable 
warehouse receipts issued therefor, a warehouse- 
man’s previous surrender of the goods under process 
without surrender to him of the receipts renders him 
liable for conversion where he interposed no claim in 
the proceeding under which the process was issued 


and also failed to notify the receipt holder in time for | 


the latter to interpose a claim in such proceeding,?® 
or where he failed to notify the holder but did inter- 
pose a claim erroneously disallowed and failed to 
appeal from such erroneous judgment.*°® 


Tax warrant. Previous seizure and sale of stored 
property under a distress warrant issued under pro- 
visions of the internal revenue laws of the United 
States affords a valid excuse to a warehouseman for 
nondelivery of such property where he informs the 
enforcement officer that the property is held under 
negotiable warehouse receipts outstanding in the 
hands of plaintiff and notifies plaintiff of the seizure 
and date set for sale,*7 and the warehouseman is not 
under a duty to pay the tax to prevent sale?* nor to 
sue to recover it back,?® and provisions of the Uni- 


34. Allswede v. Central Warehouse 
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valid the warehouseman has no way 


[§§ 165-166 


form Warehouse Receipts Act forbidding seizure of 
stored property under ordinary legal process with- 
out surrender of negotiable receipts issued therefor 
are inapplicable.*° 


[§ 166] (4) Goods Held for Storage and Other 
Charges.41 A warehouseman may escape liability 
for nondelivery by showing that the bailor or other 
person entitled to the property has refused or failed 
to pay storage or similar charges for which there is 
a lien,** having the right to retain’ possession of the 
goods until payment of charges,** and a tender of 
the warehouse charges is necessary in order that the 
holder of the receipt may recover damages for delay 
in delivery of the goods.4* But the warehouseman 
cannot refuse to deliver on the ground that the bailor 
is indebted to him unless he has a lien,*> and the 
fact that the warehouseman has a claim for unpaid 
storage on certain property of the person seeking de- 
livery does not justify him in refusing delivery of 
other property on which he has no such claim.*® A 
purchaser of goods in storage receiving from the 
warehouseman delivery of some goods and ware- 
house receipts for other goods, without claim or no- 
tation on the receipts of accrued storage charges, has 
the right to assume that there are none,*? and the 
warehouseman may not thereafter justify refusal to 


[a] General indebtedness of bailor, 


Co., 169 N.W. 13, 203 Mich. 368. 


35. Love v. People’s Compress Co., 
102 So. 275, 1387 Miss. 622. 

[a] Illustration. — A warehouse- 
man permitting goods, for which he 
has issued a negotiable receipt, to be 
taken from his possession under a 
writ of attachment issued in a pro- 
ceeding to which the holder of the re- 
ceipt is not a party, without taking 
up and canceling the receipt therefor, 
is not relieved because of the seizure 
of goods, from accounting to the hold- 
er of the receipt for the value of the 
goods, in view of L. (1920) c 218 § 25 
(Hemingway Code Suppl. [1921] § 
7957y). Love v. People’s Compress 
Co., 102 So. 275, 187 Miss. 622. 

{b] If seizure was made over 
warehouseman’s protest, it should 
have interposed a claim in the pro- 
ceeding in which the writ of attach- 
ment was issued, which claim under 
the act must have been allowed by 
the court, and, where the warehouse- 
man interposed no such claim, it was 
liable for conversion. Love v. Peo- 
ple’s Compress Co., 102 So. 275, 137 
Miss. 622. 

Seizure under tax warrant see infra 
text and note 40. 

36. Manufacturers’ Mercantile Co. 
v. Monarch Refrigerating Co., 107 N.E. 
885, 266 Ill. 584. 


37. Madison & Kedzie State Bank 
vy. Garfield Park Storage Co., 240 Ill. 
App. 12. 

$8. Madison & Kedzie State Bank 
v. Garfield Park Storage Co., supra. 


39. Madison & Kedzie State Bank 
v. Garfield Park Storage Co., supra. 


40. Madison & Kedzie State Bank 
v. Garfield Park Storage Co., supra. 


{a] Such distress warrant is ex. 
traordinary process permitting seizure 
and sale of the property, after notice 
and demand for payment of the tax, 
without any judicial proceedings 
whatever, and this can be prevented 
only by payment of the tax, so that 
even if the seizure and sale is in- 


of preventing it and is under no duty 
in the matter other than to inform 
the officer of the facts and notify the 
owner of the seizure and proposed 
sale. Madison & Kedzie State Bank 
yv. Garfield Park Storage Co., 240 Ill. 
Apps el2. 

41. Sale of property to pay storage 
see infra § 231. 

42. Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172, 
9 Ga PA SRS 28'55 9 27) an Toe At 27 
Travers v. Burdge, 127 A. 191, 101 N.J. 
Law 237; Albert Lifson & Sons v. 
Welles, 162, A. .129, 10 .N.J:Misce. 


Lien for storage charges see infra 
§ 199 et seq. 


43. Industrial Loan Assoc. v. Saul, 
68 N.Y.S. 837, 34 Misc. 188, 9 N.Y. 
Ann.Cas. 427; Finn v. Erickson, 269 
Pe 2zo2, 2c0e. 167, L27 Or. LOW: (State 
Bank of Wilbur v. Almira Farmers’ 
Manekeuge Co., 2S0 Pisiiiesus te Wash. 

[a] Warehousemen sued for pos- 
session of apples stored could rely 
on right to possession until payment 
of storage, transportation, and labor 
charges. Finn v. Erickson, 269 P. 232, 
AhOmee would Or. LOT: 


44. Marks v. New Orleans Cold 
Storage Cos 31 So. 671) 10T Ma 72. 
90 Am SR. 285, 67 LU: R.A. 271. 


45. U.S.—J. M. Atherton Co. vy. 
Ives, 20 F. 894. 


Ark.—Scott v. Jester, 18 Ark. 437. 


Cal.—Young v. Colyear, 201 P. 623, 
54 Cal.App. 232. 


I1l.—Leonard y. Dunton, 51 Ill. 482, 
99 Am.D. 568. 


Md.—Hopkins v. Stump, 2 Harr.&J. 
301; Levering v. Bond’s Adm’r, 2 
Harr.&J. 300. 

Pa.—S. Jacobs & Son y. North Kens- 
ington Storage Co., 81 Pa.Super. 140; 
Williams v. Miller, 69 Pa.Super. 551; 
Estey Co. v. Dick, 41 Pa.Super. 610. 

B.C.—D. A. Smith v. Campbell, 16 B. 
C. 505, 17 West.L.R. 493. 


for which there is no lien, does not 
justify a warehouseman in refusing 
delivery to the receipt holder until 
payment thereof. J. M. Atherton Co. 
v. Ives, 20 F. 894. 


[b] Gratuitous bailment.—Where 
wheat was stored under an agreement 
that it should be held without charge 
subject to the order of the bailor, and 
it was sold by the warehouseman, it 
was no deferise, in an action on the 
contract for failure to deliver, that 
the bailor failed to pay storage charg- 
es, as the most the warehouseman 
could claim was a reasonable deduc- 
tion after notice that storage would 
be charged. Leonard v. Dunton, 51 Ill. 
482, 99 Am.D. 568. 


[c] Property not owned by de- 
positor.— While a warehouseman, as 
provided by St. (1909) § 27 p 437 may 
by virtue of his lien retain possession 
of goods deposited by the owner or by 
one in the lawful possession thereof 
until the charges for which the lien 
exists are paid, such right does not 
apply to property of which the de- 
positor hag neither title nor right of 
possession, and who has obtained the 
same from a third person with the 
warehouseman’s knowledge in a man- 
ner little short of larceny as, under 
such circumstances, he has no ware- 
houseman’s lien under such statute. 
Young v. Colyear, 201 P. 628, 54 Cal. 
App. 232. 

Bien of warehouseman sce 
§ 199 et seq. 


46. Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. 172; 
90 Am.S.R. 285, 57 LRA. 271. 


[a] Tluustration.—The holder of a 
warehouse receipt is entitled to deliv- 
ery of the property on tender of the 
charges thereon, and payment of 
charges on other property owned by 
him cannot be required before deliy- 
ery. Marks v. New Orleans Cold Stor- 
age Co., 31 So. 671, 107 La. 172, 90 Am. 
SiRw'285; °o7 ERAS 2 the 


47. Collins v. Kent Storage Co., 
N.W. 634, 228 Mich. 137. = pe 


infra 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ol 


§§ 166-168] 


deliver goods called for by the receipts on the ground 
of unpaid storage charges,*® its lien, if any, for such 
charges having been waived by failure to claim them 
on delivery of receipts.*® 


Waiver of tender.®° ‘It is competent for the ware- 
houseman to waive a formal tender of charges,°* as 
where he refuses to deliver on some other ground 
than the nonpayment of the charges.5? An unequiv- 
ocal refusal of a warehouseman to deliver goods on 
demand precludes him from setting up failure to pay 
charges as an exeuse for nondelivery,®? although it 
has also been held that a warehouseman’s bare re- 
fusal to deliver goods demanded without tender of 
advances and charges does not constitute a waiver of 
tender nor show conversion of the goods.54 


[§ 167] (5) Title in Third Person. Under the 
rules governing bailments generally,®® as against his 
bailor a warehouseman may not set up the title of 
a third person not asserted by the latter and keep the 
goods for his own,®* nor set up the title of a third 
person lacking paramount title as an excuse for fail- 
ure to deliver stored property to the bailor upon 
demand,°** although he may deliver the property to 
a third person having the paramount title and set 
up such title and delivery as a defense in an action 
by the bailor for failure to deliver to him,°*® or may 
retain the goods for one having paramount title and 
refuse delivery to the bailor,®® in which ease the 
warehouseman takes upon himself the risk of the ti- 
tle of the third person and depends upon it at his per- 
i1®° and assumes the burden of showing that the title 
to which he yielded was in fact paramount to that 
of the bailor.*1 A warehouseman may also rely up- 


Co.,] Ala. 363, 


48. Collins v. Kent Storage 
Thede, 
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on the adverse title of a third person where the bailor 
was himself the mere agent of the owner of the prop- 
erty and a delivery to him has been forbidden by 
his principal.°®? 


Where outstanding claim of third person has been 
satisfied, subsequent failure or refusal to deliver on 
demand of the bailor renders the warehouseman lia- 
ble for conversion.®? 


If a warehouseman sets up title of his bailor, with- 
out interpleading, and refuses delivery to another 
who turns out to be the true owner, the warehouse- 
man is liable for conversion.*# 


Uniform Warehouse Receipts Act. The general 
rules governing the right of a warehouseman to in- 
terpose the defense of paramount title of a third 
person as against an action by the bailor involving 
the rights of the original parties to the bailment®® 
are not changed by the Uniform Warehouse Receipts 
Act. 


[$ 168] (6) Retention of Stored Goods Pending 
Investigation and Determination of Conflicting 
Claims®’—(a) In General. Where there are con- 
flicting claims to property stored, the warehouseman 
may properly retain the property for a brief period 
to enable him in good faith to investigate the facts 
as to the real ownership,®°® the matter being regu- 
lated by statute in some jurisdictions,®® but in such 
ease he will be liable if he refuses to deliver after a 
reasonable time has elapsed and an indemnity bond 
is offered.7° Where a warehouseman retains for a 
considerable time a delivery order in his possession, 
without giving notice to the party sending it that 


Wash. 689. 
Tllustration.—A warehouse 


684; Gates v. 


603; 


supra. 
49. See infra § 223. 
50. Waiver of lien see infra §§ 223- 


227. 


51. Wallace v. Minneapolis, etce., 
Hi. Co., 35 N.W. 268, 37 Minn. 464 

52. Tarbell v. Farmers’ Mut. El. 
Co., 47 N.W. 152, 44 Minn. 471. 

[a] Estoppel on appeal. — Where 
the warehouseman denied plaintiff's 
title and right to possession, he is es- 
topped on appeal from claiming that 
plaintiff made an insufficient tender, 
Anderson v. Portland Flouring Mills 
Co., 60 P. 839, 37 Or. 483, 82 Am.S.R. 
771, 50 L.R.A. 235. 


53. Huether v. Havelock Equity 
Exch., 204 N.W. 828, 52 N.D. 786. 


[a] Miustration—Where, at the 
time of a demand for grain covered by 
storage tickets, defendant made an 
unequivocal refusal, it was not neces- 
sary, to constitute conversion, that 
plaintiffs should have offered to pay. 
all charges which could have properly 
been made against the grain at the 
time of demand and refusal. Huether 
vy. Havelock Equity Exch., 204 N.W. 
828, 52 N.D. 786. 

54, Parker v. Bligh, (N.S.) 9 Hast. 
L.R. 94. 

55. See Bailments §§ 37-41. 

56. Crosswell v. Lehman, Durr & 
Co., 54 Ala. 363, 25 Am.R. 684. 


57. Witherington vy. Laurens Coun- 
ty Farmers’ Co-op. Warehouse Co., 
98 S.E. 228, 23 Ga.App. 307; Western 
Transp. Co. v. Barber, 56 N.Y. 544; 
Leoncini v. Post, 13 N.Y.S. 825. 


58. Farmers’ Union Warehouse Co. 
y. Barnett, 107 So. 46, 214 Ala. 202; 
Crosswell v. Lehman, Durr & Co., 54 


Chickering, 18 N.E. 377, 110 N.Y. 518, 
1 L.R.A. 463; Western Transp. Co. v. 
Barber, 56 N.Y. 544; Ogle v. Atkinson, 
5 Taunt. 759, 1 Ec... 389; 128 Reprint 
890. 

[a] Tllustration.—A warehouse- 
man who surrenders to executors 
property left with him on storage by 
the wife of the testator may defend 
against the wife in an action for con- 
version, by setting up the title of the 
husband. Mullins vy. Chickering, 18 N. 
Bese LLOONGY. 518, 1 LRA 463. 


59. Thorne v. Tilbury, 3 H.&N. 534, 
157 Reprint 581. 


60. Powell v. Robinson & Ledyard, 
76 Ala. 423; Garoutte v. Williamson, 
41 P.. 35, 4138, 108 Cal, 135; Wallace 
v. Minneapolis, ete, El. Co., 35 N.W. 
268, 37 Minn. 464; Mullins v. Chicker- 
ing, SUNG essing lal LING eo dos ads LusieeAcs 

63. 

[a] Proving transfer to another.— 
In an action by the owner of wheat 
deposited in a warehouse to: recover 
for the conversion thereof, defendant 
could not prevent recovery by show- 
ing that, at the time of the alleged 
conversion, plaintiff had deposited 
with a bank the warehouse receipt, 
which was by statute transferable by 
indorsement, in order to secure ad- 
vances, unless he also showed that 
nlaintiff had indorsed the receipt and 
that the money advanced remained 
unpaid. Garoutte v. Williamson, 41 P. 
35, 418, 108 Cal. 135. 


61. Farmers’ Union Warehouse Co. 
v. Barnett, 107 So. 46, 214 Ala. 202. 
62, Gates v. Thede, 91 I1l.Atpp. 
603. . 


63. Northwestern Grain Co. v. Kerr 
Gifford Warehouse Co., 136 P. 1154, 76 


Mullins vy. [al 


company upon notice of satisfaction 
of a labor lien, the only valid lien 
against the wheat was bound to ship 
it to the holder of its warehouse re- 
ceipts who had sent them to it or to 
return the receipts, and, having fail- 
ed to do either, was liable in conver-> 
sion for the value of the wheat. 
Northwestern Grain Co. v. Kerr Gif- 
ford Warehouse Co., 136 P. 1154, 76 
Wash. 689. 


64. Wilson v. Anderton, 1 B.&Ad. 
450, 20 H.C.L. 555, 109 Reprint 855. 


65. See supra text and note 55 et 
seq. 

66. Farmers’ Union Warehouse Co. 
v. Barnett, 107 So. 46, 47, 214 Ala. 202. 


[a] In. New Jersey (1) the Uni- 
form Warehouse Receipts Act is now 
in effect. See Ll. (1907) ¢ 133) (Comp, 
St. [1910] pp 5777-5787). (2) Prior 
to the adoption of such Uniform Act 
it was held that a warehouseman, 
under the then prevailing New Jersey 
statute, could excuse or justify a 
refusal to deliver goods to the holder 
of the warehouse receipt upon its sur- 
render and cancellation only by show- 
ing that the goods had been removed 
by operation of law, and that he could 
not, as against the holder of the re- 
ceipt, set up title in himself or any 
third person. Wheeler, ete., Mfg. Co. 
v. Brookfield, 58 A. 352, 70 N.J.Law 
703 [rev 53 A. 211, 68 N.J.Law 478]. 

67. liability for misdelivery see 
supra §§ 1438-156. 

68. Ball v. Liney, 48 N.Y. 6, 8 Am. 
R. 511 [rev 44 Barb. 505]. 

69. See statutory provisions; 
infra text and notes 72-76. 


70. Ball v. Liney, 48 N.Y. 6, 8 Am. 
R. 511 [rev 44 Barb, 505]. 


and 
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the property is not the property of the party by 
‘whom the order is made, he will be personally re- 
sponsible for the goods called for in such order.*+ 


Under provisions of Uniform Warehouse Receipts 
Act to the effect that if some one other than the de- 
positor or person claiming under him has a claim to 
title or possession of stored goods, and the ware- 
houseman has information of such claim, he shall be 
excused from liability for refusing to deliver the 
goods either to the depositor or person claiming un- 
der him or to the adverse claimant, until he has had 
a reasonable time in which to ascertain the validity 
of the adverse claim or to bring legal proceedings 
compelling interpleader,** a warehouseman invoking 
the statute is under a duty either to compel inter- 
pleader or to make reasonable efforts to investigate 
the validity of the adverse claim,** and, where he 
does not compel interpleader in a case requiring it, 
he is liable for refusal to deliver to the rightful 
claimant,’* and where he neither interpleads nor in- 


.App. 585. 
[a] 


71. Twining v. Oxley, 3 N.S. 18. 
72. See Uniform Warehouse Re- 
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vestigates he will, after lapse of a reasonable time, 
be held guilty of conversion as of the date of orig- 
inal demand for the goods,’® and the question of 
what constitutes a reasonable time is one of fact for 
determination in accordance with the circumstances 
of the particular case.7* This provision of such act 
does not apply to cases where the warehouseman him- 
self makes a claim to the goods,’7 nor where it is 
sought to hold a warehouseman as trustee for his 
depositor.7® 


[§ 169] (b) Right To Interplead.7®° Under the 
general rules,®® warehousemen have been denied the 
right to interpleader,*! although it would seem that 
where claimant asserts a title derived from the bail- 
or, the warehouseman may file a bill of interpleader 
to determine who is entitled to the property,°? and 
the right to interplead adverse claimants may be 
granted to warehousemen under the Uniform Ware- 
house Receipts Act’* and other statutes.®* 


[§ 170] e. Liability of Warehouseman’s Succes- 


Where a2 receipt given by a ware- 
houseman to his bailor shows that 


ceipts Act § 18. 

73. Cunningham vy. Lahr Motor 
Sales Co., 198 N.W. 347, 50 N.D. 846, 
849, 

“Tf the warehouseman elects, under 
§ 18, to refrain from delivering to a 
claimant upon demand, it aSsumes the 
affirmative obligation of inquiry as 
to the validity of the claim made or 
the obligation of instituting legal 
proceedings in the nature of inter- 
pleader. If it should develop that 
the plaintiff is the owner, that follow- 
ing the demand and refusal the de- 
fendant has made no investigation or 
inquiry, or that a reasonable time aft- 
er the first demand has elapsed and 
that the defendant has neither insti- 
tuted legal proceedings nor complied 
with the plaintiff's demand nor of- 
fered to do so, it must, in our opin- 
ion, be held that its continued pos- 
session is an act of dominion in de- 
nial of the plaintiff’s right.” Cun- 
ningham v. Lahr Motor Sales Co., 
supra. 

74. Guillory  v. 
App.) 145 So. 403. 

Right to interplead see infra § 169. 

75. Covlin v. Volochenko, 204 N. 
W. 892, 53 N.D. 6; Cunningham v. 
Lahr Motor Sales Co., 198 N.W. 347, 
50 N.D. 846; S. Jacobs & Son vy. North 
Kensington Storage Co., 81 Pa.Super. 
140. 


McManus, (La 


[a] Second demand after lapse of 
reasonable time is not necessary to 
show conversion. Covlin v. Volo- 
chenko, 204 N.W. 892, 53 N.D. 6; Cun- 
ningham y. Lahr Motor Sales Co., 198 
N.W. 347, 50 N.D. 846. 

76. Covlin v. Volochenko, 204 N.W. 
892, 53 N.D. 6. 


[a] Arbitrary number of days for 
investigation or compelling  inter- 
pleader not having been fixed by the 
legislature, the question of what is 
a reasonable time for such action is 
necessarily a question of fact to be 
determined from the evidence in the 
case. Covlin v. Volochenko, 204 N.W. 
892, 53 N.D. 6. 


[b] Delay of over three mouths 
held an unreasonable time under the 
facts. Covlin v. Volochenko, 204 N. 
W. 892, 53 N.D. 6. 

77. Vagim v. Haslett Warehouse 
Co., (Cal.App.) 20 P.(2d) 992; Caswell 
vy. Baker & GCo., 243 P. 28,30, 75 Cal. 


men’s statute respecting cases where 
some one other than’ the depositor 
claims goods was inapplicable, where 
there was no evidence that any per- 
son other than the bailor claimed 
prunes allegedly converted by a ware- 


houseman. Vagim vy. Haslett Ware- 
house Co., (Cal.App.) 20 P.(2d) 992. 
78. Cushman vy. Boston Storage 


My ereho use Co., 93 N.E. 639, 207 Mass. 
mre Duty to interplead see supra § 


80. See Interpleader §§ 7-27. 


81. Bartlett v. His Imperial Maj- 
esty the Sultan, 23 F. 257, 23 Blatchf. 
196; Hatfield v. McWhorter, 40 Ga. 
269; Tyus v. Rust, 37 Ga. 574, 95 Am. 
D. 365; Morristown First Nat. Bank 
v. Bininger, 26 N.J.Eq. 345; Crawshay 
v. Thornton, 2 Myl.&C. 1, 14 Eng.Ch. 
1, 40 Reprint 541. See also Cooper v. 
De Tastet, Taml. 177, 12 Eng.Ch. 177, 
48 Reprint 71 (holding that ware- 
housemen, being private agents, and 
not holding goods as the possessors 
of a public bonded warehouse, can- 
not maintain a bill of interpleader; 
but where goods are deposited in a 
public bonded warehouse, a bill of in- 
terpleader may be maintained against 
contending claimants). 


[a] Dicta to contrary.—Ball v. 
Liney, 48 N.Y. 6, 8 Am.R. 511; Ban- 
field v. Haeger, 45 N.Y.Super. 428, 7 
Abb.N.Cas. 318. 


[b] If warehouseman is a wrong- 
doer as to either of the claimants to 
the property he is not entitled to 
maintain an interpleader. Hatfield v. 
McWhorter, 40 Ga. 269; Tyus v. Rust, 
37 Ga. 574, 95 Am.D. 365. 


82. Beebe v. Mead, 92 N.Y.S. 51, 
101 App.Div. 500. 

[a] Tlinstration.—A warehouse- 
man who received successive orders, 
each purporting to come from his 
bailor, and each transferring title toa 
different person, both of the trans- 
ferees claiming title to the property 
by virtue of the order transferring ti- 
tle to him, was held entitled to a 
judgment requiring claimants to in- 
terplead. Beebe v. Mead, 92 N.Y.S. 
51, 101 App.Div. 500. 

83. See Uniform Warehouse Re- 
ceipts Act § 17; and cases infra this 
note. 


[a] Within benefit of act.—(1) 


the property described therein was 
received from the bailor by the ware- 
houseman for safekeeping in the or- 
dinary course of business, it is a suf- 
ficient warehouseman’s receipt to en- 
able him to require his bailor and an 
adverse claimant to interplead under 
Uniform Warehouse Receipts Act § 
17, providing that if more than one 
person claim the title or possession of 
goods deposited with a warehouse- 
man, he may require all claimants to 
interplead, although it may not em- 
brace all the terms set out in § 2, pre- 
seribing what a warehouse receipt 
must embody. New Jersey Title 
Guarantee, etc., Co. v. Rector, 75 A. 
931, 76 N.J.Eq. 587 [rev 72 A. 968, 75 
N.J.Biqg. “42343 (2) Where stored 
goods are claimed by an assignee of 
the original depositors, by third per- 
sons alleging that they are the own- 
ers, and by a Sheriff by virtue of a 
writ of attachment, the case is a 
proper one for the warehouseman to 
bring interpleader under the act, 
which ‘was designed to meet just 
such a situation.’”” Manhattan Stor- 
age & Warehouse Co. v. Benguiat Art 
Museum, 139 N.Y.S. 1073, 155 App. 
Div. 196. (3) In an action to recover 
possession of merchandise stored with 
defendant warehouseman by plain- 
tiff’s assignor, where it appeared that 
there was only one lot of merchan- 
dise stored, and defendant refused 
to deliver it to plaintiff, on demand, 
it was proper, since defendant had 
issued two separate receipts, and 
might be estopped from showing the 
true state of facts, and might be 
liable to both claimants, to grant 
his motion to interplead other claim- 
ant as a party defendant. Rosenberg 
v. P. Viane, Inc., 179 N.Y.S. 447, 109: 
Mise. 215. 

[b] Not within benefit of act.—‘“‘A 
warehouseman cannot maintain bill 
of interpleader - under the 
statute, where it appears that one 
defendant claims some of the stored 
articles and the other claims other 
of the stored articles, but does not ap- 
pear that any of the articles are 
claimed by both defendants.” Max- 
hae v. Winans, 125 A. 38, 96 N.J.Eq. 
178. 

84. See statutory provisions; 
eases infra this note. 

[a] In Alabama, prior to adoption 
of the ‘Uniform Warehouse Receipts 
Act (L. [1915] p 551), and under a 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sor. 


Property®*—1. In General. 


priate action.§$ 


statute providing that whenever per- 
sonal property in the possession of 
any person claiming no title thereto 
was claimed by two or more other 
persons asserting title adversely to 
each other, the person in possession 
might give written notice to each 
claimant that he disclaimed title and 
demand that they litigate between 
themselves their rights to the prop- 
erty, and that such notice should be 
a full defense to the person in pos- 
session against any action on account 
of such property brought against him 
by either claimant: (1) A ware- 
houseman had the right to compel 
adverse claimants to interplead at 
law. Powell v. Robinson & Ledyard, 
7 Ala. 428. (2) But if the ware- 
houseman surrendered the property 
after having given the statutory no- 
tices, under an action brought against 
him by one of the claimants and al- 
lowed to go by default, without either 
defending such action or notifying 
the other claimant of its pendency, 
he thereby waived his statutory pro- 
tection, was liable for negligence, and 
could then protect himself only by af- 
firmative proof of the superior title 
of claimant to whom he surrendered 
the property. Powell v. Robinson & 
Ledyard, supra. 


[b] In Pennsvlvania, prior to 
adoption of the Uniform Warehouse 
Receipts Act (lL. [1909] No. 13), and 
under an earlier statute, a warehouse- 
man’s petition for an interpleader was 
subject to be dismissed unless it dis- 
claimed interest in the subject mat- 
ter, although it alleged that he was a 
stakeholder. De Zouche v. Garrison, 
21 A. 450, 140 Pa. 430. 


[c] In England the Interpleader 
Act has been held applicable to ware- 
housemen. Attenborough v. London, 
eta, Dock Go., 3C.2:D. 450. 


85. German Nat. Bank vy. Meadow- 
croft, 95 Il]. 124, 35 Am.R. 137. 


{a] IWustration.—Where a ware- 
house in whieh grain had been stored 
was transferred by the warehouse- 
man to a creditor as security, and the 
latter, having taken possession of the 
warehouse and the grain stored there- 
in, was held liable in trover to the 
holder of’a receipt for grain on re- 
fusal to deliver the same on demand. 
German Nat. Bank v. Meadowcroft, 95 
TL, 124, 35) Amu, Lar 


86. Cross references: 

Burning of goods after wrongful dis- 
position by warehouseman see Su- 
pra § 107. 

Criminal responsibility see infra §§ 
292-295. 

Liability for misdelivery 
§§ 143-156. 

Right to sell for collection of charges 
see infra §§ 231-238. 

87. Ark.—Creson v. Ward, 49 S.W. 

827. 66 Ark. 209. 


see supra 


Where a warehouseman, after receiving prop- 
erty for storage, transfers the ownership and posses- 
sion of the warehouse to another, the latter is sub- 
ject to the same liability to holders of warehouse 
receipts for nondelivery and the same remedies as 
the former proprietor who issued the receipts.8® 


{[§ 171] J. Wrongful Sale or Other Disposition of 
As a general rule a sale, 
pledge, or other wrongful disposition by a ware- 
houseman, in violation of his contract, of property 
bailed renders him liable for conversion and for re- 
sultant loss,§7 which may be recovered in an appro- 
Of course, the warehouseman is not 
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liable if the sale by him was authorized by the con- 
tract of bailment,®® or was properly made in liqui- 
dation of an unpaid and overdue loan from the ware- 
houseman to the depositor,?® and a warehouseman 
who sells stored goods with the authority of the per- 
son who stored them is not liable to a third person of 


whose title he had no notice;®! but he is liable if he 


Cal—San Pedro, lL. A. & S. L. R. 
Co. v. Los Angeles Ice & Cold Storage 
Cova es CoCr ade Cale 7as 


Ga.—Cannon v. Atlanta Warehouse 
Co., 1038 S.E. 186, 25 Ga.App. 350. 


Ill—Ives v. Hartley, 51 Ill. 520; 
Cushman v. Hayes, 46 Ill. 145. See 
Morris v. Harder’s Fireproof Storage 
& Van Co., 187 Ill.App. 72. 


Ind.—Jordan v. Shireman, 28 Ind. 
136; Drudge v. Leiter, 49 N.E. 34, 18 
Ind.App. 694, 63 Am.S.R. 359. 


TN a area v. Butler, 31 Iowa 
aay ey v. Moors, 134 Mass. 


Minn.—Hall v. Pillsbury, 44 N.W. 
673, 43 Minn. 88, 19 Am.S.R. 209, 7 
L.R.A. 529 and note. 


Mo.—Union Cold Storage & Ware- 
house Co. v. Pitts, 161 S.W. 1182, 176 
Mo.App. 134. 


N.Y.—Penn Yan First Nat. Bank 
pha deine 46 Hun 675, 11 N.Y.St. 


Or.—Pelton y. Gold Hill Canal Co., 
142 P. 769, 72 Or. 353; McBee v. Ceas- 
ar, 13 PP. 652515-Or, 62. 


Tex.—Hagood v. Elson, 21 Tex. 506. 


Wash.—Kamholtz Vv. American 
Fruit Growers, 287 P. 5, 156 Wash. 
342. 

Wis.—Schacht v. Oriental Storage 
& Transfer Co., 148 N.W. 1058, 155 
Wis. 121. 


Ont.—Swale v. Canadian Pacific R. 
Co., 29 Ont.L. 634, 5 Ont.W.N. 402. 


fa] Selling instead of holding for 
bailor.— Where a railroad, to whom a 
carload of butter had been delivered 
for shipment, delivered the carload 
over the switch of another railroad to 
a warehouseman, the latter, in the 
absence of directions to the contrary, 
should have held the car subject to 
order of the first railroad, who was 
the bailor, and where, instead of do- 
ing so, the warehouseman sold the 
butter and applied the proceeds to 
payment of a debt due him from a 
third person claiming title to the but- 


ter, the warehouseman was guilty of, 


conversion. San Pedro, lL. A. & S. L. 
R. Co. .v. Los Angeles Ice & Cold Stor- 
Age COnsli tors. O6,.In se Cale teks 


[b] Use by warehouseman.—aA de- 
posit of wheat under an agreement to 
sell to the warehouseman or to pay 
storage being a bailment, the use of 
the wheat by the warehouseman is an 
unlawful conversion to its own use. 
Pelton v. Gold Hill Canal Co., 142 P. 
769, 72 Or. 353. 


[ec] Conversion not shown and 
warehouseman not liable for loss. 
Hovenen Vievodrer 926 (ULC. OB. COnt,) 

Delivery to wrong person as con- 
part Sae sd conversion see supra §§ 143— 


sells in violation of an agreement not to sell, under 
any circumstances,°? or if he sells under the errone- 
ous belief that the goods have been abandoned,°* or 
if his sale is authorized under specified contract pro- 
visions but he sells in violation of the provisions gov- 
erning sale,°* as where he sells at the wrong place®® 
or time,®® or where he sold under an inapplicable in- 


88. See infra §§ 239-241. 


89. Rea’s Adm’x y. Trotter & Bro., 
26 Gratt. (67 Va.) 585. 


[a] Discretionary power of sale.— 
Where property was stored with a 
warehouseman under an agreement 
that he should take the best possible 
care with a view to its safety and to 
preserve it from seizure by Union 
troops, and should have authority to 
sell it for Confederate money if he 
had good reason to apprehend its 
seizure, he was not liable for so sell- 
ing it in the exercise of his best judg- 
ment. Rea’s Adm’x v. Trotter & Bro., 
26 Gratt. (67 Va.) 585. 


$0. Heineman Bros. v. Merchants’ 
Refrigerating Co., 175 N.Y.S. 504. 


[a] IlUustration—Where poultry 
was delivered to a cold storage ware- 
house, which made a loan to the per- 
son delivering the same upon a secu- 
rity of the poultry, on default, the 
storage company could cause the 
poultry to be sold by reputable com- 
mission merchants. Heineman Bros. 
v. Merchants’ Refrigerating Co., 175 
N.Y.S. 504. 


91. Abernathy & Long v. Wheeler, 
Mig & Co. 2) Kay a T1'6: 

92. Rea’s Adm’x v. Trotter & Bro., 
26 Gratt. (67 Va.) 585. 


93. Creson v. Ward, 49 S.W. 827, 66 
Ark. 209. 

94. Cannon v. Atlanta Warehouse 
Co., 103 S.BH. 186, 25 GaApp. 350; 


Kamholtz v. American Fruit Grow- 
ers, 23-25, 1b6) Wash. 342. 


[a] Illustration.—Where a ware- 
houseman, having cotton on storage 
to sell for the owner, communicates 
an offer to the owner, and he accepts 
and authorizes the warehouseman to 
make the sale, there arises a contract 
between the owner and the warehouse- 
man, authorizing the latter to sell on 
the terms of the offer, and his sale at 
a lesser price is a breach, making him 
liable to the owner for the differente. 
Cannon v. Atlanta Warehouse Co., 
103 S.E. 186, 25 Ga.App. 350. 


95. Cannon v. Atlanta Warehouse 
Co., supra. 


[a] Illustration.—Where a ware- 
houseman holding cotton for sale 
wires the owner an offer received for 
cotton “f. o. b. Atlanta,’ and the own- 
er accepts “f. o. b. Alma,” the ware- 
houseman was not authorized to sell 
“f. o. b. Atlanta’; and, where he does 
s0,-at a, lower price—than ‘“f. o- b. 
Alma,” the owner may sue for breach 
of contract to recover the difference, 
notwithstanding making the ware- 
houseman’s wire to the owner read “‘f. 
o. b. Alma’’ was merely an error of 
the telegraph company. Cannon vy. 
Atlanta Warehouse Co., 103 S.E. 186, 
25 Ga.App. 350. 


96. Cannon vy. Atlanta Warehouse 
Co., supra. 


[a] Immediate sale.—An instruc- 
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stead of the applicable statute,°* or sold in attempted 
compliance with the applicable statute but without 
actual compliance with the prerequisites to sale spec- 
ified therein,®® or sold in excess of the amount or val- 
ue of goods he was authorized to sell.°® 
warehouseman claims that goods have been sold for 
storage, when they have not in fact been sold but are 
still in his possession, his refusal to deliver them on 
demand constitutes a conversion thereof.t 


It seems that if there is 
imminent danger of damage to, or destruction of, 
the goods, the warehouseman may sell even without 
notice to the depositor,” although where the danger 
of damage or destruction is not imminent a ware- 
houseman will be held liable for conversion if he 


Danger of destruction. 
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man. 


Where the 
grain belonging 


sells without notice to his depositor. 


tion by the owner of cotton stored in 
a warehouse for sale to the warehouse- 
man to sell it “for the best basis ob- 
tainable,” being by telegram and re- 
Jating to a commodity fluctuating 
from day to day and hour to hour, was 
an authority for immediate sale only, 
and not for a sale on the following 
day. Cannon vy. Atlanta Warehouse 
Co., 103 S.E. 186, 25 Ga.App. 350. 

[b] Waiver of right to sell.— 
Where a warehouseman holding cot- 
ton in storage for sale was authorized 
to sell it ‘for the best basis obtain- 
able,” and wired the owner that there 
was no market that day, and that he 
would “sell cotton best advantage to- 
morrow” and on the next day com- 
municated to the owner a special offer, 
“subject to immediate reply,” he 
thereby waived any right to sell it un- 
der authority received on preceding 
day. Cannon v. Atlanta Warehouse 
Co., 103 S.E. 186, 25 Ga.App. 350. 


97. Stoddard v. Crocker, 62 A. 241, 
100 Me. 450; Schacht v. Oriental Stor- 
age & Transfer Co., 143 N.W. 1058, 155 
Wis. 121. 

[a] Sale under statute applicable 
to carriers, instead of under statute 
applicable to ordinary warehousemen, 
renders an ordinary warehouseman 
guilty of conversion. Schacht v. 
Oriental Storage & Transfer Co., 143 
N.W. 1058, 155 Wis. 121; Devlin v. 
Wisconsin Storage Co., 133 N.W. 578, 
147 Wis. 518. 


98. Ruud vy. Bostrom, 227 Ill.App. 
186; Dawley v. Loria, 173 N.Y.S. 468. 


[a] Failure to give notice. — A 
warehouseman, who received house- 
hold goods for storage on an express 
contract evidenced by warehouse re- 
ceipts, is guilty of conversion of such 
goods where, after holding the goods 
in. storage, he demanded payment of 
the accrued charges which plaintiff 
was unable to pay at that time, and 
thereafter he sold the goods for the 
charges without giving plaintiff any 
written notice thereof, as required by 
the provisions of Act July 1, 1907 p 
477 § 33, although he knew her ad- 


dress. Ruud vy. Bostrom, 227 Ill.App. 
186, 
99. Kamholtz v. American Fruit 


Growers, 287 P. 5, 156 Wash. 342. 
1. Briggs v. Haycock, 63 Cal. 343. 


2. See Jordan v. Shireman, 28 Ind. 
136 (where the facts did not bring 
the case within the rule). 

3. Jordan v. Shireman, supra. 

4 Grain as not “perishable prop- 
erty” see infra § 174. 

Storage in bulk and mixing of grain 
generally see supra §§ 21-24. 


5. See supra § 171. 


6. Iowa.—Dierkson v. Cass County 
Mill, etc., Co., 42 Iowa 388. 

Minn.—Hall v. Pillsbury, 44 N.W. 
673, 43 Minn. 33, 19 Am.S.R. 209, 7 
L.R.A. 529. 


Or.—McBee v. Ceasar, 13 P. 652, 
LE Ore6 2. 


Wash.—State v. Oakley, 225 P. 425, 
129 Wash. 553. 


Wis.—yYoung v. Miles, 23 Wis. 643. 


[a] Receipt not conferring author- 
ity to sell A warehouse receipt, oth- 
erwise in conformity with the require- 
ments of Gen. St. (1894) § 7646, that 
such receipts should contain in clear 
terms a statement of the amount, 
kind, and grade of grain stored, and 
the terms of storage, which contained, 
in addition, a provision that the stored 
property might be mingled with other 
property of the same kind, or trans- 
ferred to other elevators or ware- 
houses, did not confer on the ware- 
houseman authority to sell the prop- 
erty described therein. State v. Cow- 
dery, 81 N.W. 750, 79 Minn. 94, 48 L.R. 
AL 22. 


7. State v. Farmers’ Elevator Co., 
231 N.W. 725, 59 N.D. 679; Stevens v. 
Wilson Creek Union Grain & Trading 
Co., 261 P. 399, 145 Wash. 624. 


[a] For example, a grain ware- 
houseman receiving grain for stor- 
age may sell the grain provided he 
substitutes therefor other grain of 
like kind and quality. State v. Farm- 
ave i evetOr Co., 23815 NEw... 725, 59 N. 

E ee 


8. Central State Bank v. McFarlin, 
267 EY 535, 168 C.C.A. 519, 


[a] Mere grinding of owner’s 
wheat, without replacing it with other 
wheat, but still keeping the products 
on hand would not have béen a con- 
version. Central State Bank v. Mc- 
Warlin. 257 F. 535, 168 C.C.A. 519, 


9. What property may be redeliv- 
ered on storage of grain see supra § 
140. 

10. Stevens v. Wilson Creek Union 
Grain & Trading Co., 261 P. 399, 145 
Wash. 624. 


[a] Reason for rule. — “Under 
. . the ‘common mass’ theory 
ons the entity is the warehouse, 
and not the particular bin in the ware- 
house. In other words, the ware- 


houseman, selects the bin for the con- 
venience and from the necessities of 
the business, and may meet the de- 
positor’s demand so long as he delivy- 
ers the proper kind and grade from 
any bin in the warehouse which his 
convenience or necessity dictates.” 
Stevens v. Wilson Creek Union Grain 
& Trading \Co:, 261 P. 399, 402, 145 


tio 2 
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[§ 172] 2. Graint—a. Obligations of Warehouse- 
The rule that a warehouseman is liable for 
loss resulting from his unauthorized sale or other 
disposition of stored property’ applies even where 
erain is deposited in mass and thus mixed with other 


to third persons or to the ware- 


houseman himself.® . While a warehouseman is not 
guilty of conversion so long as he keeps on hand 
sufficient other grain,’ or the products of the stored 
erain,® to satisfy his obligations,® even though he 
empties a particular bin in which the depositor’s 
grain was stored,!° if he sells the stored grain or 
its products without keeping on hand sufficient other 
grain or products to deliver in substitution for that 
sold he is ordinarily held guilty of conversion!! as 


Wash. 624. 


_11. Central State Bank v. McFar- 
11.20 7, Hs DS 165,C.C. As bios dette 
hold v. Fairchild, 27 N.W. 503, 28 N. 
W. 218, 35 Minn. 99; State v. Hoover 
Grain Co., (N.D.) 248 N.W. 275; State 
v. Farmers’ Hlevator Co., 231 N.W. 
725, 59 N.D. 679. 


[a] Sale of grain.—A warehouse- 
man issuing a receipt for stored grain 
thereby contracts that on surrender 
of the receipt he will deliver the same 
kind and quantity of grain, so that, 
where he sells grain without keeping 
on hand an amount of the same kind 
to cover that sold, he is guilty of 
conversion. State v. Hoover Grain 
Co., (N.D.) 248 N.W. 275. 


[b] Sale of products.—After the 
grinding of wheat covered by ware- 
house receipts held by a bank by the 
warehouseman, which also operated a 
mill, without replacing it with other 
wheat, the subsequent sale of such 
products, leaving insufficient wheat 
and products to satisfy the certifi- 
cates, constituted conversion to the 
extent of the _ deficiency. Central 
State Bank v. McFarlin, 257 F. 535, 
168. C.CA., 519. 


[c] South Dakota doctrine dis- 
tinguished.—“‘The record shows con- 
clusively that the insolvent, upon the 
receipt of grain for storage, sold it 
to the defendant, had the proceeds ap- 
plied on his indebtedness and no other 
grain of like kind and quality was 
procured and _ substituted therefor. 
Our holding is somewhat different 
from the cases cited from the South 
Dakota court such as South Dakota 
Growers’ Association v. Farmers’ 
Grain Co., 237 N.W. 728, [see infra 
text and note 14] where the hold- 
ing is that conversion does not take 
place until failure or refusal to deliv- 
er on demand. Hence this rule in the 
South Dakota cases does not apply in 
this jurisdiction, The grain was not 
kept in storage. It was sold wrong- 
fully. The record is precise on this 
point. There was not the least evi- 
dence offered to show that even ‘hedg- 
ing’ was attempted, and defendant 
does not claim it kept any grain in 
storage. It admits the tort. It may- 
be true, as defendant urges, that the 
law does not contemplate that a ware- 
houseman shall keep the grain in the 
warehouse; nevertheless he is re- 
quired to keep the grain so that he 
can return the like kind, quantity, and 
quality. The record in this case 
shows that the insolvent does not 
claim that at any time after receiving 
the grain he could have done so.” 
State v. Hoover Grain Co., (N.D.) 248 
N.W. 275, 279. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 172-173] 


of the date of sale,t? although his default in this 
respect is cured if the substitution is made before a 
demand for the grain,!* although, under one interpre- 
tation of statutes permitting shipment and sale 
of grain to and at terminal warehouses, a ware- 
houseman is not guilty of conversion in selling grain 
even though he does not personally keep on hand 
sufficient other grain for substitution,44 and, by 
analogy, a commission merchant is not guilty of 
conversion in effecting such a sale for the warehouse- 
man.*® 


Warehouseman may not, as general rule, sell grain 
to himself where he is agent to sell for his bailor,!® 
nor where, at the time of the alleged sale, there is 
no stored grain in existence.1* 


[§ 173] b. Rights and Liabilities as between Bailor 
and Third Persons. On sale of grain to a third per- 
son by a warehouseman lacking substitute grain, the 
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warehouse receipt holder or other owner may recover 
from the third person for conversion,'*-** and the 
doctrine that trust property must be followed to per- 
mit recovery for conversion does not apply.2° Where, 
however, the warehouseman is also a licensed com- 
mission merchant, unless the circumstances under 
which he offers the grain for sale are such as to re- 
quire an honest and prudent man to inquire re- 
specting its ownership,?! it has been held that a 
purchaser thereof is not chargeable with construc- 
tive notice of the fact that his warehouseman and 
commission merchant seller is only a bailee of the 
grain.** The equities of one buying grain from a 
warehouseman in good faith are superior to those 
of a surety on the warehouseman’s bond,?? although 
after each has paid the full amount for which liable 
to the representative of warehouse receipt holders 
each becomes an independent creditor of the ware- 
houseman on an equal footing with the other.?4 


12. State v. Farmers’ Elevator Co., 
ZoLINe Ws (20, SIND: 679. 


[a] Not date of subsequent de- 
mand. “Where a warehouseman 
ships out and sells stored grain with- 
out substituting other grain therefor, 
@ conversion resuits as of the date of 
the shipment and sale and not as of 
the date of a subsequent demand for 
the grain by the owner thereof.” 
State v. Farmers’ Elevator Co., 231 N. 


We i25,) 59 IN DA6T9, 
13. State v. Farmers’ Elevator Co., 
supra. 


14. South Dakota Wheat Growers’ 
Ass’n v. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. 7238. 


[a] Illustration.—A sale of grain 
deposited with a warehouseman with- 
out sufficient grain on hand to redeem 
outstanding receipts was not a con- 
version of the grain, where the ware- 
houseman offers and is able to rede- 
liver like grain at a terminal market 
on proper demand. South Dakota 
Wheat. Growers’ Ass’n v. Farmers’ 
Grain Co. of Firesteel, (S.D.) 237 N.W. 
723. 


{[b] “€here are different views re- 
garding the meaning and purport of 
our warehouse laws. One view is 
that these statutes authorize a sale 
by the warehouseman of the grain 
deposited under the provisions of this 
law, and that the only obligation of 
the warehouseman is to deliver the 
same amount, kind, and quality upon 
demand. If this interpretation of the 
law is correct, it is not reasonable to 
assume that the law contemplates 
that the warehouseman after demand 
be compelled to go upon the ‘spot 
market’ and pick up this grain car 
by car, when there is a recognized 
market for this particular kind of 
grain to which he may go and get this 
grain, and make delivery thereof. An- 
other view of this law is that there is 
no authority in the warehouseman to 
sell the grain deposited under this 
law, but that he must keep grain in 
an amount, grade, and quality on hand 
at all times, sufficient to redeem all 
outstanding storage tickets. Under 
this interpretation of the law, should 
we hold, under the facts here pre- 
sented, that Minneapolis is a terminal 
market, we would require the ware- 
houseman to rent a bin in Minneapolis 
where no stocks of this grain accumu- 
late, and store the grain; either this 
er send the grain to Duluth in the 
ordinary course of trade and get his 
warehouse receipt, and, when a de- 
mand is made for delivery at Minne- 
apolis, go upon the floor of the Ex- 
ehange and ‘pick up’ this grain car by 


car.” South Dakota Wheat Growers’ 
Ass’n v. Farmers’ Grain Co. of Fire- 
steel, (S.D.) 237 N.W. 7238, 725. 

15. Nicholson v. H. Poehler Co., 
284 F. 992. 

[a] Dlustration.—As a warehouse- 
man, under the South Dakota statutes, 
had a right to ship grain stored with 
him to the terminal market and sell it, 
a commission merchant incurred no 
liability to the holder of storage tick- 
ets in making the sale for him. 
enone vy. H. Poehler Co., 284 F. 


16. State v. Broadwater Elevator 
Co., 201 P. 687, 61 Mont. 215. 


17. State v. Broadwater Elevator 
Co., Supra. 

fa] MIlustration.—Where a grain 
elevator sold all grain stored with it 
immediately after its receipt without 
calling in warehouse receipts, there 
remained in existence no subject mat- 
ter with reference to which the eleva- 
tor and depositors of grain could con- 
tract, and on an order to sell wheat by 
a depositor, the elevator could not 
claim that there was a legal sale of 
the wheat to itself, especially where 
the books of the elevator contained no 
entry of the purchase of the wheat as 
required by L. (1915) c 93 § 39. State 
v. Broadwater Elevator Co., 201 P. 
687, 61 Mont. 215. 


18-19. Torgerson v. Quinn-Shep- 
herdson Co., 201 N.W. 615, 161 Minn. 
380; Hall v. Pillsbury, 44 N.W. 673, 
43 Minn. 38, 19 Am.S.R. 209, 7 L.R.A. 
529; McBee y. Ceasar, 13 P. 652, 15 Or. 
62; Young v. Miles, 23 Wis. 643; 
Young v. Miles, 20 Wis. 615. 


[a] Elevator cannot pass good ti- 
tle, even to a bona fide purchaser, to 
grain in the elevator when it is less 
in amount than ‘the stored grain. 
Torgerson v. Quinn-Shepherdson Co., 
201 N.W. 615, 161 Minn. 380. 


{[b] If warehouseman sells as his 
own so much stored and weighed 
grain that he lacks an amount on hand 
sufficient to satisfy the demands of re- 
ceipt holders, the latter may follow 
the sold grain into the hands of the 
purchaser and recover of him for a 
conversion. Hall v. Pillsbury, 44 N. 
W. 673, 43 Minn. 33, 19 Am.S.R. 209, 
(i TGREALY 529% 


[c] Another illustration. — Al- 
though a warehouseman in whose 
warehouse wheat is deposited pur- 
chases it whenever the depositors 
choose to dispose of it, and ships it, 
and the agents of those to whom it is 
shipped believe he has authority to 
dispose of wheat delivered to them, 
such persons obtain no title to wheat 


delivered to them without the author- 
ity of the depositors, and must ac- 
count to the depositors for the wheat 
for which they are legally responsi- 
ble, in proportion to that part of the 
deficiency which they have severally 
caused. Tobin v. Portland Flouring 
Mills Co., 68 P. 743, 1108, 41 Or. 269. 


Persons liable for unauthorized sale 
by warehouseman see infra § 176. 


20. Torgerson v. Quinn-Shepherd- 
eS Co., 201 N.W. 615, 161 Minn. 380, 


“The evidence is that the elevator 
was entirely emptied of oats shortly 
prior to the purchase by the defend- 
ant. None of the grain deposited by 
the plaintiff’s assignors went to the 
defendant. The claim is that, with 
the facts so, the plaintiff cannot claim 
a conversion. It is based upon the 
theory that the grain in storage was 
trust property, there by way of bail- 
ment; and that conversion will lie 
only when the trust property can be 
traced. The failure to have the grain 
on hand, the sale of it with a disabil- 
ity to produce a like amount within 
the time limited, constituted a con- 
version. The situation is not one to 
which the rule relative to the tracing 
of trust property applies.’’ Torgerson 
v. Quinn-Shepherdson Co., supra. 


21. Northern Trust Co. v. Consoli- 
dated Elevator Co., 171 N.W. 265, 142 
Minn. 132, 4 A.L.R. 510. 


22. Northern Trust Co. v. Consoli- 
dated Elevator Co., supra. 


23. Northern Trust Co. 
solidated Elevator Co., supra. 


[a] Open market purchaser.—‘The 
equities of one who buys grain in the 
open market, in good faith and for 
full value, from a warehouseman with 
whom it was stored, are superior to 
those of the surety on the bond of 
the latter, given for the protection of 
those storing grain with it, where 
Such warehouseman has become in- 
solvent and the surety has been re- 
quired to pay the amount of the 
bond.” Northern Trust Co. v. Consoli- 
dated Elevator Co., 171 N.W. 265, 142 
Minn. 132, 4 A.U.R. 510: 


24. Northern Trust Co. v. Consoli- 
dated Elevator Co., supra. 


[a] MIllustration.—Where a buyer 
of grain in the open market in good 
faith and for full value from a ware- 
houseman with whom it was stored 
and a surety on the insolvent ware- 
houseman’s bond had each paid ulti- 
mate liability on the warehouseman’s 
storage receipts outstanding at his 
insolvency, all equities between them 
ceased, and each became an independ- 


v. Con- 
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Broker advancing money to warehouseman on his 
promise to sell grain through such broker acquires 
no equitable lien thereon as against the bailor of 
the grain, and, on purchase and sale of such grain 
with knowledge of the bailor’s claim thereto and 
of the warehouseman’s lack of sufficient grain to 
effect. substitution, is liable to the bailor for con- 
version.”° 


[§ 174] 3. Perishable Property. “Perishable prop- 
erty,” as used in provisions of the Uniform Ware- 
house Receipts Act authorizing the sale thereof by 
a warehouseman,”® refers to property subject to 
rapid deterioration”? and does not include property 
merely subject to wastage,?® nor is nonperishable 
property within the statute merely because stored in 
containers of a perishable character.?9 5 


[§ 175] 4. Estoppel To Complain of Unauthorized 
Sale. The bailor may by ratification, acquiescence, 
or other conduct, be estopped to complain of an un- 


ent creditor entitled to retain any [a] 
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aio 
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authorized sale by the warehouseman.®°® 


[§ 176] 5. Persons Liable. The servant of a 
warehouseman is not liable for conversion in making 
an improper sale of goods by direction of the ware- 
houseman.** Sometimes individual liability 1s im- 
posed by statute on directors, officers, members, or 
stockholders of warehouse corporations for the 
wrongful disposition of property stored.2* Further- 
more, where a warehouseman sells beyond his share 
grain deposited in mass, the sale passes no title, and 
the owners may follow the property into the hands 
of the purchaser or recover of him for conversion.** 
Where a depositor of goods and a warehouseman 
chargeable with knowledge of the rights of a third 
person therein both participate in the unauthorized 
sale thereof, they are jointly and severally liable for 
conversion of the goods.*> - 


[§ 177] K. Warehouseman’s Liability for Wrong- 
ful Disposition of Proceeds of Sale.?® A warehouse- 
man’s unauthorized disposition of the proceeds of a 


topped from asserting wrongful dis- 


moneys thereafter received in partial 
reimbursement of his original loss. 
Northern Trust Co. v. Consolidated 
Elevator Co., 171 N.W. 265, 142 Minn. 
132, 4 ALLER. 510: 


25. Sawers Grain Co. v. Goodwin, 
146 N.E. 837, 83 Ind.App. 556. 

[a] Illustration. — Where defend- 
ants, doing a general grain commis- 
sion business, advanced money to an 
elevator owner under his promise that 
grain deposited there by plaintiffs and 
held by tthe elevator owner as bailee 
should be consigned to defendants, 
who might sell it and reimburse them- 
selves for money advanced, it was 
held that the elevator owner, being 
merely a bailee of such grain, could 
not defeat plaintiffs’ right in such 
grain or create an equitable lien there- 
on except by sale in due course, and 
hence defendants, by their purchase 
thereof, which was not in due course 
of business, acquired no equitable lien. 
Sawers Grain Co. v. Goodwin, 146 N.E. 
837, 83 Ind.App. 556. 

26. See Uniform Warehouse Re- 
ceipts Act § 34. 


“Perishable property” generally see 
Perishable 48 C.J. p 814 text and notes 
66-69. 

27. Browning v. River Farms Co. 
of California, 255 P. 548, 551, 82 Cal. 
App. 361 

“The term ‘perishable property,’ 
though a relative term as used in the 
act, relates to property subject to 
speedy decay, or, as we find in the 
law dictionaries as perishable prop- 
erty, ‘goods which decay and lose their 
value, if not speedily put to their in- 
tended use.’” Browning v. River 
Farms Co. of California, supra. 

[a] Vegetables and fruits are ex- 
amples of perishable property. 
Browning v. River Farms Co. of Cali- 
fornia, 255 P. 548, 82 Cal.App. 361. 


28. Browning v. River Farms Co. 
of California, supra. 

[a] Grains, while subject to wast- 
age, do not fall within the meaning 
of the statutory term ‘‘perishable 
property.” Browning v. River Farms 
Co. of California, 255 P. 548, 82 Cal. 
App. 861. 

Salo of grain generally see supra §§ 
aticrel ioe 

29. Browning v. River Farms Co. 
of California, 255 P. 548, 82 Cal.App. 
361. 


property” which a warehouseman may 
sell does not include wheat in perish- 
able sacks. Browning v. River Farms 
Co. of California, 255 P. 548, 82 Cal. 
App. 361. 


30. Clay v. Spratt & Co., 7 Bush 
(Ky.) 334; Penn Yan First Nat. Bank 
ori Neues 11 N.Y.St. 229, 46 Hun 


[a] Failure to disaffirm.—Where a 
warehouseman sold tobacco deposited 
with him contrary to the instructions 
of the owner, and the owner was noti- 
fied of such sale, it was his duty to af- 
firm or disaffirm the act of the ware- 
houseman within a reasonable time, 
and if he failed to do so, and the pro- 
ceeds of the sale, which had been de- 
posited to his credit in a bank, were 
seized by an armed force, he could not 
recover from the warehouseman the 
value of the tobacco sold. Clay v. 
Spratt & Co., 7 Bush (Ky.) 334. 


[b] Estoppel as to part of goods.— 
Where grain was stored with a ware- 
houseman, who issued receipts there- 
for in the following form: “Received 
in store for HE. E. Case . sub- 
ject to charges,’ and the holder of the 
receipts pledged the same to plaintiff 
as collateral security for advances 
made and to be made to him, and the 
grain covered by a portion of the re- 
ceipts so pledged had been sold and 
delivered by the warehouseman with 
the consent of plaintiff, who received 
the proceeds on the sales to apply on 
its advances, and the grain covered 
by other receipts was stored, deliv- 
ered, and sold by the warehouseman 
without the consent of plaintiff, who 
never received any of the proceeds of 
the sale, it was held that, as to the 
grain sold with the consent of plain- 
tiff, there could be no recovery from 
the warehouseman, but as to the grain 
sold without plaintiff's consent the 
warehouseman was liable. Penn Yan 
First Nat. Bank v. Hastman, 11 N.Y.St. 
229, 46 Hun 675. 


[ec] Estoppel not shown.—(1) The 
fact that a person stores grain in a 
warehouse with knowledge that it is 
a custom to ship the wheat from the 
warehouse at a certain season of the 
year is not sufficient to impute knowl- 
edge and acquiescence on his part that 
his grain should be shipped, so as to 
create an estoppel against him. Mc- 
Bee v. Ceasar, 13 P. 652, 15 Or. 62. 
(2) Persons holding storage tickets 
issued by a grain elevator are not es- 


position of the grain because they 
know that the elevator is shipping out 
grain and that two local elevators 
have capacity to hold but one fourth 
of the grain produced in their terri- 
tory. Hoven v. McCarthy Bros. Co., 
204 N.W. 29, 163 Minn. 339. 


31. Liability of warehouseman see 
supra §§ 171 et seq. 


32. Stafford v. Mercer, 42 Ga. 556. 


Sg. See statutory provisions; and 
Frontier Milling & Elevator Co. v. 
Roy White Co-operative Mercantile 
Co., 138 P. 825, 25 Idaho 478 (holding 
that the directors of a public ware- 
house corporation are liable for the 
wrongful conversion and sale of 
stored property by the general mana- 
ger of such corporation, with their 
knowledge and consent, under Rev. 
Codes § 1493, as amended by Sess. L. 
(1911) p 111 § 6, providing that any 
person violating the provisions of 
the statute shall be liable for damages 
to the person aggrieved); Rice v. 
Madelia Farmers’ Warehouse Co., 80 
N.W. 8538, 78 Minn. 124 (holding that 
directors, officers, or members of a 
corporation engaged as warehousemen 
in storing grain for hire wrongfully 
convert the grain through “unfaith- 
fulness,” within Gen. St. [1894] § 
2600 subd 8, where such conversion is 
caused by their neglect of duty, and 
that the owner of the grain suffers 
a loss peculiar to himself, which en- 
titles him to maintain an action 
against them under said statute). 


34. See supra § 173. 
35. Pippin v. Farmers’ Warehouse 
Co.,, 51 So. 882, 167 Ala. 162. 


[a] Selling in violation of rights 
of mortgagee.—Where, before the 
mortgagor of a bale of cotton pro- 
cured from a warehouse company a 
receipt for the cotton which he had 
stored with the company, the mort- 
gage was duly recorded, the company 
had notice of its existence, which was 
as binding on it as actual notice would 
have been, and where, upon the mort- 
gagor’s subsequent sale of the cotton, 
the warehouse company turned the 
cotton out for shipment into the mar- 
ket upon the order of the buyer’s 
agent, the company was jointly and 
severally liable with the mortgagor 
for the conversion. Pippin v. Farm- 
ers’ Warehouse Co., 51 So. 882, 167 
Ala. 162. 


36. What disposition shoutd be 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sale of stored goods renders him liable to the person 
entitled thereto.°* A warehouseman failing to avail 
himself of his right to interpleader under the Uni- 
form Warehouse Receipts Act,*® and thereafter sell- 
ing the goods and delivering the proceeds to one 
claimant, is hable for the amount thereof to another 
and rightful claimant.*® 


Joint owner of goods sold has been held entitled 
to recover. his share of proceeds after the whole pro- 
ceeds have been erroneously credited to the other 
owner.*° 


[§ 178] L. Charges and Expenses‘!-—1. Right of 
Recovery in General.42 <A contract with a ware- 
houseman may contain an express provision as to the 
charges and expenses which the bailor is to pay, in 
which case the contract will govern as to the amount, 
the items, and the time of payment.** In the absence 
of a special contract, where goods are received by 
a warehouseman for storage in the usual course of 
business, there is an implied contract on the part 
of the bailor to pay the charges for storage and ex- 
penses,** and this is true even though the warehouse- 
man does not know the identity of the owner until 
possession is demanded.*® To recover charges for 
storage of grain the warehouseman must keep sub- 
jeet to delivery on demand either the grain left for 
storage or an equal quantity of other grain of the 
same quality, and this requirement is not satisfied 
by keeping a sufficient quantity of grain of the proper 
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description in another warehouse at a different 
place.t® An elevator owner may not charge to a 
grain depositor losses incurred on speculative sales 
of stored wheat made without compliance with law 
as to securing permission from the department of 
agriculture to ship grain from his congested ware- 
house to bonded warehouses elsewhere.** 


Failure of warehouse receipt to comply with statu- 
tory requirements as to form does not preclude the 
warehouseman from recovering reasonable compen- 
sation for his services in transporting, caring for, and 
storing goods.*® 


In case of gratuitous deposit, the depositor is en- 
titled to notice of termination before he can become 
liable to pay charges to the warehouseman,*® al- 
though under a contract ealling for storage free of 
charge it has been held that for storage beyond a 
reasonable time the warehouseman may recover com- 
pensation.®° 


On goods sold to warehouseman at a net price while 
in storage, storage charges have been denied.*+ 


On termination of contract for storage the ware- 
houseman is entitled to recover compensation under - 
the contract for services rendered up to the time of 
termination,°? but may not recover for loss of com- 
pensation for subsequent incidental services which 
would have been recoverable by him if the goods had 
remained in his warehouse.®3 


made of proceeds of sale by ware- 
houseman to coliect charges see infra 
§ 238. 

37. Irvin vy. Phelps, 45 S.W.. 659, 
20 Ky.L. 242. 


[a] Illustration.—Upon a sale of 
goods by a warehouseman it is his 
duty to see that the proceeds are paid 
to the consignor, or his authorized 
agent, and it is no defense, when such 
proceeds are negligently paid to the 
wrong person, that the consignor was 
unknown personally to the warehouse- 
man. Irvin v. Phelps, 45 S.W. 659, 
20 Ky.L. 242. 

38. Right to interpleader see supra 
§ 169. 

39. Guillory v. 
App.) 145 So. 403. 


40. J. S. Phelps & Co. v. Barkley 
& Co., 40 S.W. 384, 19 Ky.L. 346. 


[a] Giving credit to depositor.— 
Although tobacco shipped to a public 
warehouseman by one of two joint 
owners as security for money ad- 
vanced to him was sold by the ware- 
houseman, and the proceeds credited 
on the books on account without no- 
tice of the interest of the joint own- 
er, the latter is entitled to recover his 
one-half interest in the proceeds, as 
such credit does not amount to a pay- 
ment. J. S. Phelps & Co. v. Barkley, 
40 S.W. 384, 19 Ky.L. 346. 

41. Advances see infra §§ 196-198. 

42. Lien for see infra § 199 et seq. 

43. Browning v. River Farms Co. 
of California, 255 P. 548, 550, 82 Cal. 
App. 361 [quot Cyc]; Montgomery Vv. 
Berry, 121 S.E. 853, 31 Ga.App. 701 
[quot Cyc]. 

44. U.S.—Devereux v. Fleming, 53 
F. 401. 

Ala.—Central of Georgia R. Co. Vv. 
Turner, 39 So. 30, 143 Ala. 142; Leh- 
man Bros. v. Skelton, 46 Ala. 310. 

Cal.—Browning v. River Farms Co. 
of California, 255 P. 548, 82 Cal.App. 
361. 


McManus, (La. 


‘with him. 


Ga.—Montgomery v. Berry, 121 S.E. 
853, 31 Ga.App. 701. 

Miss.—American Cotton Co. v. Her- 
ring, 37 So. 117, 84 Miss. 693. 

Mo.—Clough v. A. J. Stillwell Meat 
Co., 86 S.W. 580, 112 Mo.App. 177. 


Pa.—Grove v. Barclay, 106 Pa. 155. 


Va.—Rea’s Adm’x v. Trotter & Bro., 
26 Gratt. (67 Va.) 585. 


Wis.—Graves v. Smith, 14 Wis. 5, 
80 Am.D. 762. 

[a] Hilustration. — Where com- 
plainant offered cotton for sale at a 
certain price, and defendant refused 
to take it, and complainant did not 
insist on the terms of a contract by 
which defendant was bound to take it 
at that price, but left the cotton in 
storage with defendant, treating it as 
his own, defendant was entitled to 
charge complainant storage, insur- 
ance, and interest on the cotton left 
American Cotton Co. v. 
Herring, 37 So. 117, 84 Miss. 693. 


Amount or rate of compensation see 
infra §§ 179-181. 


45. Lehman Bros. v. Skelton, 46 
Ala. 310; Browning v. River Farms 
Co. of California, 255 P. 548, 550, 82 
Cal.App. 361 [quot Cyc]. 


46. McSherry v. Blanchfield, 75 P. 
121, 68 Kan. 310. 


47. Whorley vy. Patton-Kjose Co., 
5 P.(2d) 210, 90 Mont. 461 (holding 
also that delivery of grain for stor- 
age constitutes a ‘“‘bailment,”’ and a 
warehouseman must not sell or deliv- 
er out of storage except to the own- 
er or upon notice to the department 


of agriculture, under Rev. Codes 
[1921] §§ 3574, 3586; § 38588 (a), as 
added by L. [19238] c 41 § 4; § 3588, 


as amended). 

48. Finn v. Erickson, 269 P. 232, 
LiOn Paes Lat Or, = 107: 

49. Kohlhase v. Wallace Farmers’ 
Blevator Co., 148 N.W. 836, 34 S.D. 


ja] Fair dealing between man and 


man requires notice, which is also 
necessary under South Dakota stat- 
ute. Kohlhase v. Wallace Farmers’ 
Hier patos Co., 148 N.W. 836, 34 S.D. 


Constructive notice under statnie 
see infra note 55 [a]. 


50. Myers v. Walker, 31 Ill. 353. 


[a] Illustration.—Where a ware- 
houseman received in store, subject 
to the owner’s order, and free of all 
charges on board their boats or any 
boats they might send for the same, 
thirty thousand bushels of shelled 
corn, the warehouseman was bound to 
store the corn free of charge only for 
a reasonable time; and, if boats were 
not sent for the corn within such 
time, he was entitled to compensation 
for storage, and for any extra labor 
in delivery occasioned by the delay. 
Myers v. Walker, 31 Ill. 353. 


51. Wood, Stubbs & Co. v. Arter- 
burn, 279 S.W. 962, 212 Ky. 573. 


52. Randall v. Michelin Tire Co., 
244 N.Y.S. 44, 1383 Misc. 570. 


[a] Commissions on goods ship- 
ped.—Where a contract for storing 
and shipping merchandise was law- 
fully terminated, the right of the 
warehouseman to five per cent com- 
mission on goods shipped was limited 
to the amount earned under the con- 
tract before cancellation by the oth- 
er party. Randall v. Michelin Tire 
Co., 244 N.Y.S. 44, 138 Misc. 570. 


Bae Dowling v. Lucking, 13 F.(2d) 

[a] Bottling whisky.—A distillery 
warehouse owner, whose contract 
with the owner of whisky warehouse 
receipts provided for bottling at a 
stated price, but contained no obli- 
gation on the part of the receipt hold- 
er to have the bottling done by the 
warehouseman, was not entitled to 
complain because, pursuant to the ae- 
tion of the commissioner of internal 
revenue, the whisky stored was moy- 
ed to another warehouse, where the 
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Under statutes regulating bonded and unbonded 
warehouses, and providing that the latter could not 
charge for storage of grain but that the former must 
charge for storage, an unbonded warehouseman on 
becoming a bonded warehouseman can, as to grain 
stored prior to issuance of his bond, charge storage 
only from the time the owner has notice of the 
change,°®* but as to grain received after he has be- 
come a bonded warehouseman the warehouseman may 
and must charge storage to one previously deposit- 
ing grain under a gratuitous bailment.®® 


Fact that warehouseman is given lien for charges 
under the Uniform Warehouse Receipts Act®® does 
not exclude other remedies for collection thereof.®7 


[§ 179] 2. Amount or Rate of Compensation—a. 
In General. Where the parties make an express con- 
tract as to the amount or rate of storage and inciden- 
tal charges, such contract controls,®® and the ware- 
houseman may not recover a higher rate on a quan- 
tum meruit.°® Storing goods in a warehouse after 
notice of the rate of storage charged shows an im- 
pled contract to pay such rate.°° In the absence of 
an agreement covering the rate of compensation, 
the law implies an agreement on the part of the 
bailor to pay the customary or reasonable compensa- 
tion for the services of the warehouseman.*! Where 
the depositor knows the charges of the warehouse- 
man, he cannot refuse to pay on the ground that they 
are unreasonable.*? A court of equity is without 
jurisdiction to grant relief by injunction against a 
public warehouseman exacting overcharges for stor- 
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age, since an action for money had and received gives 
a complete and adequate relief;°* and a court of 
equity has no jurisdiction to fix a schedule of prices 
to be charged by a public warehouseman for receiv- 
ing, storing, and handling goods, since the preserib- 
ing of rates for a “public service” corporation or 
one “affected with a public interest” is a legislative, 
and not a judicial, function, and in the absence of 
equitable ground for relief it will not assume juris- 
diction on the question merely of the reasonableness 
of rates.*4 


[§ 180] b. Change of Rate. Where the rate of 
storage has been fixed by contract, express or im- 
plied, as to goods already in storage under such 
contract, the rate cannot be increased without con- 
sent of the owner of such goods,*°® and this is true 
although the warehouse receipts are negotiable and 
the warehouseman is unable to find the owner at 
the time of a proposed increase.°® Where there has 
been an immemorial custom not to change the rate on 
goods in storage, only the rate customary at the time 
of storage may be collected.°” 


[§ 181] ce. Deductions. If a warehouseman fails 
to pay expenses he has agreed to pay and include un- 
der a specified rate of storage, the bailor is entitled 
to a corresponding deduction.®® 


[§ 182] 3. Reimbursement for Expenditures. The 
warehouseman is entitled to reimbursement of such 
sums as the customs and usages of trade and com- 
merce require him to expend in order to conserve and 
protect the property,°® and may recover for items 


bottling was done by another. Dow- 
ling v. Lucking, 13 F.(2d) 632. 


54. Kohlhase v. Wallace Farmers’ 
prey ator. Co., 148 N.W. 8386, 34 S.D. 

55. Kohlhase v. Wallace Farmers’ 
Hlevator Co., supra. 

[a] May ,charge because depositor 
has constructive notice of necessity 
of charge under statute, as respects 
grain deposited after bonding of the 
warehouse, and hence his lack of 
actual notice of charges to be made 
for storage is immaterial. Kohlhase 
v. Wallace Farmers’ Hlevator Co., 148 
N.W. 836, 34°S.D. 376. 

{b] Must charge to preclude dis- 
crimination as between patrons. 
Kohlhase v. Wallace Farmers’ Eleva- 
tor Co., 148 N.W. 836, 34 S.D. 376. 

56. See infra § 200. 

57. Standard Bonded Warehouse 
Co. v. Cooper & Griffin, 30 F.(2d) 842 
(applying North Carolina law). 

58. Dowling v. Lucking, 13 F.(2d) 
632; Montgomery v. Berry, 121 S.B. 
853, 31 Ga.App. 701. 


59. Dowling v. Lucking, 13 F.(2d) 
632. 
[a] TIllustration.—That the situa- 


tion developing under the National 
Prohibition Act required the services 
of a distillery warehouse owner, 
greater than were contemplated in 
the contract between the warehouse 
owner and the owner of the whisky 
warehouse receipts made in 1920, did 
not relieve the former from her ob- 
ligation under the contract, nor enti- 
tle her to pay on a quantum meruit. 
Dowling v. Lucking, 13 F.(2d) 632. 

60. Blakeslee v. Turgrimson, 176 
Ill.App. 83. 

61. U.S.—Devereux v. Fleming, 53 
F. 401. 


.| Tex. 


Ala.—Central of Georgia R. Co. v. 
Turner, 39 So. 30, 143 Ala. 142; Leh- 
man Bros. v. Skelton, 46 Ala. 310. 

Cal.— Browning v. River Farms Co. 
ei a 255 BP. 548, 82 Cal.App. 


Ga.—Montgomery v. Berry, 121 S. 
E. 853, 31 Ga.App. 701. 

Miss.—American Cotton Co. v. Her- 
ring, 37 So. 117, 84 Miss. 693. 

Mo.—Clough vy. A. J. Stillwell Meat 
Co., 86 S.W. 580, 112 Mo.App. 177. 

Or.—Finn v. Erickson, 269 P. 232, 
200 VPP Twat Onn Lot. 

Pa.—Grove v. Barclay, 106 Pa. 155. 


Va.—Rea’s Adm’x v. Trotter & Bro., 
26 Gratt. (67 Va.) 585. 


Wis.—Graves v. Smith, 14 Wis. 5, 
80 Am.D. 762. 


62. Montgomery v. Berry, 121 S.E. 
853, 31,Ga.App. 701 [quot Cyc]; See- 
ligson vy. Taylor Compress Co., 56 
219, 

[a] Tllustration.—Where one hay- 
ing notice that a company carries on 
the business of warehouseman as an 
adjunct to its main business of com- 
pressing cotton, and charges a higher 
rate for storage when the cotton is 
removed uncompressed, sends cotton 
for storage merely, he impliedly con- 
tracts to pay the higher rate, al- 
though he has always. protested 
against it, and there are no other 
warehouses save those carried on by 
compress companies. Seeligson vy. 
Taylor Compress Co., 56 Tex. 219. 

63. Gulf Compress Co. vy. Harris, 
Cortner & Co., 48 So. 477, 158 Ala. 
343, 24) RV ALUNES.. 399. 

64. Gulf Compress Co. v. Harris, 
Cortner & Co., supra. 

65. Cowart & Dancer v. Bush, 139 
S.E. 920, 37 Ga.App. 


66. Cowart & Dancer v. Bush, su- 
pra. 
67. Garmany v. Rust, 35 Ga. 108. 


68. Henderson Warehouse Co. v. 
Brand, 31 S.E. 551, 105 Ga. 217. 


[a] Insurance charges.—Where a 
warehouseman agreed, aS part of @ 
contract for storing cotton at a speci- 
fied rate, to insure the same in the 
name of the owner, a customer is en- 
titled to a reduction equivalent to 
what the insurance would have cost 
at current rates, where the cotton 
was included in a general policy in 
the name of the warehouseman. 
Henderson Warehouse Co. v. Brand, 
31 S.E. 551, 105 Ga. 217. 


69. Buyck v. Schwing, 14 So. 48, 


100 Ala. 855; Browning v. River 
Farms Co. of California, 255 P. 548, 
550, 82 Cal.App. 361 [quot Cyc]; Lone 
Star El. Co. v. English, (Tex.Civ. 
App.) 30 S.W. 706. 

Ca]. Deduction for loss from 


cleaning.—Knowledge on the part of 
a depositor that it was the custom 
of the warehouse to deduct a certain 
per cent as indemnity for loss from 
cleaning makes him liable therefor, 
it being a proper charge within a pro- 
vision in the receipt for delivery “in 
payment of all charges.’’ Lone Star 
El. Co. v. English, (Tex.Civ.App.) 30 
S.W. 706. 


[b] Expenses of litigation.—(1) 
The customer of a warehouseman is li- 
able for his proportionate share in the 
expenses incurred by the warehouse- 
man in prosecuting suits for the re- 
covery of insurance money for goods 
destroyed in the warehouse, where 
the customer is chargeable with 
knowledge of a general custom of 
warehousemen to keep a customer’s 
goods insured in open policies in fa- 
vor of the warehousemen on goods 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of expense allowed by contract,’ although for ex- 
penditures authorized by neither contract nor custom 
reimbursement will be denied.*1 


Provisions of Uniform Warehouse Receipts Act 
making a warehouseman liable for loss or injury to 
stored goods caused by his failure to exercise due 
care, and providing that a warehouseman shall have a 
lien on the goods for lawful charges for storage and 
preservation and lawful claims for insurance, im- 
pose no duty upon the warehouseman to insure 
goods,’? and, accordingly, he may not secure re- 
imbursement for insurance premiums paid on the 
theory that in taking insurance he was performing 
a statutory obligation.‘ The provisions of such act 
authorizing a warehouseman to sell perishable prop- 
erty’* do not limit him to such remedy so as to 
preclude his recovery of expenses used in preserving 
the property without sale.7® 


[§ 183] 4. Statutory Regulation’® of Rates and 
Charges—a. Rates and Rate Making for Public 
Warehouses in General. Under general rules govern- 
ing rates and rate making for public utilities,77 it 
has been held that, in establishing a rate base for 


held in trust, and to charge each cus- 
tomer for such insurance at a certain 
monthly rate on his goods covered by 
such policies. Buyck v. Schwing, 14 
So. 48, 100 Ala. 355. (2) And money | 629 
paid for special bailiffs to serve pa- 

pers, for copies of testimony, and for [a] 


Department of 
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77. See Public Utilities §§ 24-67. 
78. Pacific Coast Elevator Co. v. 


Washington, 228 P. 1022, 130 Wash. 


Tllustration.—A 
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public warehouses, the rate making body may ac- 
cept a valuation fixed at a previous hearing,’® that 
an allowance of one sixth of the previous year’s op- 
erating expenses as necessary working capital is 
sufficient,’® that in formulating a rate base under 
the’ “prudent investment”? method the value of un- 
used warehouses is properly excluded from consid- 
eration,®® and that a rate of return of ten per cent 
is adequate.®? 


Findings and conclusions of rate making body with 
respeet to rates chargeable by public warehouses 
will be given the weight accorded to those of any im- 
partial tribunal,82 and should be overturned only 
when against the clear weight of evidence**? or when 
based on mistakes of the law applicable to the 
matters adjudicated.®# 


Order of a rate making body made effective as 
of a date subsequent to institution of proceedings 
but prior to entry of the order is valid.®®* 


[§ 184] b. Warehousing of Particular Commodi- 
ties. Statutes regulating fees and expenses to be 
charged for warehousing particular commodities have 
been held valid,*®: and a warehouseman may not 


Department of Public Works of 
Washington, supra. 
Public Works of [a] Not void as retroactive.— 


Where proceedings before the depart- 
ment of public works to establish a 
rate chargeable by elevators were in- 


tment ; 
departm stituted on June 20, an order entered 


clerk’s and sheriff's fees were proper 
parts of such expenses. Buyck v. 
Schwing, supra. (3) But the fees of 
an attorney, employed by the execu- 
tor of a deceased partner in the ware- 
house firm to assist the attorney em- 
ployed by the surviving partner to 
prosecute suits against insurance 
companies, were not a part of the ex- 
penses, for a pro rata share of which 
a customer was liable; nor was mon- 
ey paid by the surviving partner for 
office rent during the pendency of the 
suit a proper part of such expenses. 
Buyck v. Schwing, supra. 


70. Browning v. River Farms Co. 
of California, 255 P. 548, 82 Cal.App. 
361. 

[a] Under receipts reciting that 
all storage and resacking charges 
must be paid before delivery, where 
resacking becomes necessary without 
his fault a warehouseman may secure 
reimbursement for resacking expens- 
es. Browning v. River Farms Co. of 
California, 255 P. 548, 82 Cal.App. 361. 


71. Farmers’ Union Warehouse 
Co. v. Sturdivant, 192 S.W. 377, 127 
Ark. 453. 

[a] Insurance premiums.—In the 
absence of express or implied author- 
ity from his bailor or of custom to 
insure, a warehouseman who _ pro- 
cures fire insurance on stored goods 
may not recover the premiums from 
his bailor. Farmers’ Union Ware- 
house Co. v. Sturdivant, 192 S.W. 377, 
127 Ark. 453. 


72. Farmers’ Union 
Co. v. Sturdivant, supra. 


73. Farmers’ Union 
Co. v. Sturdivant, supra. 

74. See supra § 174. 

75. Browning v. River Farms Co. 
of California, 255 P. 548, 82 Cal.App. 
861 (also holding that grain in per- 
ishable sacks was not perishable 
property within the meaning of the 
act). 

Khe Power to regulate see supra 
Ste 


Warehouse 


Warehouse 


of public works, in valuing an eleva- 
tor for the purpose of formulating a 
rate base, properly accepted a valua- 
tion fixed some years previously at 
a hearing where the then owner 
appeared and added thereto the value 
of improvements made by the present 
owner. Pacific Coast Elevator Co, v. 
Department of Public Works of 
Mee ineten: 228 P. 1022, 130 Wash. 
620. 

79. Pacific Coast Hlevator Co. v. 
Department of Public Works of 
Washington, supra. 

80. Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, supra. 


[a] Five years’ disuse.—A _ de- 
partment of public works, in estab- 
lishing a rate chargeable by ware- 
houses by the prudent investment 
method, properly excluded from con- 
sideration the value of warehouses 
not then being’ operated, and which 
had not been operated for five years, 
investment in them being deemed im- 
prudent. Pacific Coast Elevator Co. 
v. Department of Public Works of 
Se RBEtOn, 228 P. 1022, 130 Wash. 


81. Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, supra. 

[a] Question for courts is wheth- 
er rate is confiscatory, and an allow- 
ance of ten per cent return on the 
sums prudently invested is not con- 
fiscatory and is therefore valid and 
adequate. Pacific Coast Elevator Co. 
v. Department of Public Works of 
Washington, 228 P. 1022, 130 Wash. 
620. 

82. Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, supra, 

83. Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, supra. 

84. Pacific Coast Elevator Co. v. 
Department of Public Works of 
Washington, supra. 

85. Pacific Coast Elevator Co. v. 


on November 10, made effective as of 
July 1, requiring a refund of charg- 
es in excess of a rate fixed since its 
effective date, was not void as retro- 
active, being made effective at a date 
Subsequent to the time the depart- 
ment acquired jurisdiction. Pacific 
Coast Elevator Co. v. Department of 
Public Works of Washington, 228 P. 
1022, 130 Wash. 620. 


8& Budd v. People of New York, 
12 S.Ct. 468, 143 U.S. 517, 36 L.Ed. 247 
Pafii22) AN. Foe 60 0, D107 SIN. Way leo ige auras 
SR. 460, 5 L.R.A. 559];, Pannell v. 
Louisville Tobacco Warehouse Co., 68 
S.W. 662, 82 S.W. 1141, 113 Ky. 630, 
23 Ky.L. 2423. 

[a] Tobacco.—(1) A statute fix- 
ing rates under which tobacco ware- 
housemen will get about four dollars 
and thirty-five cents a hogshead for 
selling tobacco, including resales and 
outage fees, is not unreasonable, es- 
pecially in view of the fact that the 
warehousemen, under their own regu- 
lations, perhaps receive in many cas- 
es less than the statute allows, as it 
cannot be presumed that they volun- 
tarily cut down their charges below 
a fair price. Pannell v. Louisville 
Tobacco Warehouse Co., 68 S.W. 662, 
82 S.W. 1141, 1138 Ky. 630, 23 Ky.L. 
2423. (2) But a scale of fees which 
is so large as to justify warehouse- 
men in expending large sums to se- 
cure trade may properly be reduced, 
as it is not the policy of the law that 
warehousemen should be allowed to 
charge shippers large fees that they 
may be able to spend a portion of 
them in securing the trade. Pannell 
v. Louisville Tobacco Warehouse Co., 
supra. 

{[b] Grain.—N. Y. L. (1888) ¢ 581, 
fixing a maximum charge per bushel 
for elevating, receiving, weighing, 
and discharging grain by means of 
floating or stationary elevators, is 
not rendered unconstitutional by the 
provision that, in transferring grain 
to and from vessels and canal boats, 
the charge for shoveling to the leg 
of the elevator when unloading, and 
for trimming cargo when loading, 


544 [67 C.J.] 


charge in excess of the statutory rate.°* 
utes, however, do not as a rule exclude the right to 
charge for extraordinary services or expenses not 
covered by them;*° nor do they prevent warehouse- 
men from making their charges less than the maxi- 


mum fixed by law.°® 


Statutory regulations governing rate for storage 
of grain do not apply to any other operations in 


connection therewith.°° 


[§ 185] 5. Who Liable for Charges and Expenses 
In addition to his hen 
on the goods,°! a warehouseman may also hold the 
depositor personally Jiable for storage charges,°? 
unless the parties have contracted to the contrary,®* 
and the depositor is so hable, although an agent, un- 
less he discloses his agency on depositing the goods,°* 
although if the warchouseman ascertains the agency 


—a. Liability of Depositor. 
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The stat- 


principal, he is bound by his election.®® 
depositor has expressly agreed to pay storage charg- 
es the fact that at the time of storage he notified 
the warehouseman that the goods belonged to an- 
other does not relieve him of lability.°® 


[$§ 184-186 


Where the 


Conduct of warehouseman resulting in loss of 


lien®’ for storage charges does not forfeit his right 
to hold the depositor personally bound.°® 


[§ 186] b. Liability of Others—(1) In General. 


transferee takes 


subsequent to the bailment, and elects to hold the 


shall be limited to the actual cost of 
the outside labor employed therein, 
Since under cover of a charge for this 
work the purpose of the_ statute 
might easily be evaded. Budd v. Peo- 
ple of New York, 12 S.Ct. 468, 143 U. 
S. 517, 36 L.Hd. 247 [aff 22 N.E. 670, 


Gore Tele ING el Si AOS. kis | 46.05neo 
Mi TRS Ni SII 

87. People v. Walsh, 22 N.H. 682, 
117 N.Y. 621, 15 Am.S.R. 460, 5 L.R.A. 
559; People v. Budd, 22 N.H. 670, 117 
Nae clei Atm SR.) 460075 ML RAL bod 
fate 12 S.Ct. 468, 143 U.S. 517, 36 L. 
Ed. 247}. 

fa] Mlustrations.—(1) Under a 


statute fixing a maximum charge per 
bushel for elevating, receiving, 
weighing, and discharging grain, and 
providing that the charge for shovel- 
ing to the leg of the elevator when 
unloading, and for trimming cargo 
when loading, shall be limited to the 
actual cost of outside labor employed 
therein, the purpose of such statute 
may not be evaded or defeated by the 
elevator owners by separating the 
services and charging for the use of 
the steam shovel any sum which may 
be agreed upon between the elevator 
ewner and a shovelers’ union, there- 
by, on the pretext of charging for the 
use of the steam shovel, exacting of 
the carrier a sum for elevating, be- 
yond the rates fixed by the act. Peo- 
le we Budd 22) Nv) 16 00; aL TeNe Yen ay, 
15 Am.S.R. 460, 5 L.R.A. 559 [aff 12 
SECT ZIG, TIIBy TUTSH Irie BG A (lb 247). 
(2) The words “actual cost,’’ as used 
in the above statute, were intended to 
exclude any charge by the elevator 
beyond the sum specified for the use 
of its machinery in shoveling and the 
ordinary expenses of operating it, and 
to confine the charge to the actual 
cost of the outside labor required for 
trimming and bringing the grain to 
the lege of the elevator. People v. 
Budd, supra. 


88. Bailey v. Wood, 69 S.W. 1103, 
114 Ky. 27, 24 Ky. 801. 


[a] Mlustration.—Tenn. Code § 
3398 (1898a), which provides two dol- 
lars and fifty cents and one per cent 
commission to warehousemen from 
the dealer for receiving, storing, in- 
specting, coopering, and selling to- 
bacco, covers only the items specifi- 
cally referred to, and an additional 
charge of two dollars for resale is not 
an extortion under § 3400 (1899a). 
Bailey v. Wood, 69 S.W. 11038, 114 Ky. 
PATA ex NSIS MKD 


89. Nelson’ v. Chicago 
Trade, 58 Ill.App. 399. 
90. Quaker Oats Co. 


Bd. of 


v. Armour 


Grain Co., 187 Ill.App. 230. 

[a] Trausfer of grain from cars 
to elevator and from elevator to cars 
is not within the scope of regulations 
governing storage of grain. Quaker 
Oats Co. v. Armour Grain Co., 187 Ill. 
App. 230. 

91. See infra § 199 et seq. 


92. Garrard v. Moody, 48 Ga. 96; 


Cohen v.. Clemons, 27 N.Y.S. 933, 7 
Mise. 449. 
[a] Liability of depositing owner 


or insurance company.—Where, aft- 
er defendant’s goods had been dam- 
aged to an extent greatly exceeding 
the insurance on them, he delivered 
them to plaintiff, whose business was 
to care for and keep goods damaged 
by fire so as to save them from fur- 
ther damage, it was held that de- 
fendant was liable to plaintiff for the 
care of such goods, although he de- 
livered them to plaintiff at the sug- 
gestion of a person representing the 
insurance company that the policy 
required him to protect goods from 
further damage. Cohen vy. Clemons, 
MINES 1933,00, MAScwa 495 


9%. Providence Warehouse Co. v. 
Providence, ete., R. Co., 34 A. 739, 19 
RI. 423. 


[a] Liability of railroad company 
depositing goods.—Where goods were 
shipped over defendant’s railroad, the 
consignee of which could not be 
found, or refused to take the same, 
and were stored by defendant in 
plaintiff's warehouse, plaintiff paying 
the freight, and giving nonnegotiable 
receipts, reciting, in most cases, the 
receipt of the goods from defendant, 
the name of the consignee, and the 
amount of freight charges paid by 
plaintiff to defendant, it was held 
that the receipts did not, as matter 
of law, make defendant liable for the 
storage charges, but that it could be 
shown by the conduct of the parties 
that the goods were stored for and 
on account of the owner. Providence 
‘Warehouse Co. v. Providence, ete, R. 
SOx, 847 Ae Ueno Eels 428 


94. Garrard v. Moody, 48 Ga. 96. 
95. Garrard v. Moody, supra. 
96. Lomaschinsky vy. April, 134 A. 


896, 101 N.J.Law 561. 


[a] Defense that defendant land- 
lord told plaintiff that goods belonged 
to tenant is not available where de- 
fendant made an express agreement 
to pay for storage. Lomaschinsky v. 
April, 134 A. 896, 101 N.J.Law 561. 

[b] Landlord is under no duty to 
store dispossessed tenant’s goods, 


The assignee of a warehouse receipt is liable for 
storage charges from the date of assignment.°® 
transferee of a warehouse receipt which shows the 
rate of storage, who elaims to be the owner of the 
property, 1s liable for the storage, and when such 


The 


possession by giving notice to the 


warehouseman and requests bills for past storage, 
he thereby impliedly contracts to pay for subsequent 


but, having done so and contracted to 
pay storage, is bound by his contract. 
Lomaschinsky v. April, 134 A. 896, 
101 N.J.Law 561. 


97. See infra §§ 223-227. 

$8. Cole v. Tyng, 24 Ilk 99, 76 Am. 
1D; HRY, 

99. Rhoads v. Walsh, 48 Pa.Super. 
465, 468. 


“Whether or not the assignment 
of the receipt for goods for storage 
carries with it a liability for the 
charges then due is not a question in 
this case, for the plaintiff voluntarily 
remitted all charges prior to the date 
of the assignment, and claimed and 
recovered only for what was due 
from the date of the assignment un- 
til the goods were removed by the 
defendant. We are of opinion, as 
was the trial judge in the court be- 
low, that the knowledge of the fact 
that the goods in the hands of the 
plaintiff had been placed there by the 
bailee thereof, who assigned the re- 
ceipt therefor to the defendants, 
made them liable for the storage, at 
least from the date of the assign- 
ment, whether there was a distinct 
agreement on their part that they 
would pay the storage charges or 
not.”” Rhoads vy. Walsh, supra. 


li Driggs! vy. Dean, 37 ONuYasanoue 
873, 2 App.Div. 124. 


“In the case at bar, the defendants 
became the owners of these ware- 
house receipts, upon the face of 
which was a promise to pay storage 
at a certain rate; and as long as 
they held these receipts, and claimed 
the ownership thereof, and of the 
merchandise therein represented, I 
am unable to see why they were not 
under an obligation to pay the stor- 
age incurred under the contract en- 
tered into by their assignor. These 
goods were being held by the plain- 
tiff for the benefit of the defendants; 
and if there was no express contract, 
he keeping them there on storage, 
virtually at the defendants’ request, 
because they held the warehouse re- 
ceipts and had a right to demand the 
possession of the goods, an implied 
contract to pay the storage would, 
under such circumstances, necessari- 
ly arise. It was not disputed that 
the rate of storage charged was rea- 
sonable; and it would seem therefore, 
certainly for the time in which these 
goods were stored and the defendants 
were the owners of the same, that 
the plaintiff would have the right to 
look to.them for compensation for 
the service which he was rendering 
to them.’’ Driggs v. Dean, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


§§ 186-189] 


storage.? 


Holder of delivery order from depositor has been 
held liable for storage charges accruing after the 
date specified in the order as that to which storage 
was already paid.* 


Indorsee of receipt is not charged with constructive 
notice of charges other than proper warehouse charg- 
es by a recital therein that the property will be de- 
livered on payment of government tax and “other 

amounts due.’ 


Tobacco prizers have been held not liable for stor- 
age charges where they did not effect a sale of th 
stored tobacco. ; 


Where goods of tenant are stored by landlord 
there is no presumption that the tenant is liable for 
storage charges.® 


[§ 187] (2) Purchaser of Stored Goods. The 
purchaser of goods in a warehouse is not liable for 
storage charges which have acerued prior to the 
purchase, unless he agrees to become liable;*? but he 
is hable when he purchases the receipt with notice 
that the goods are subject to storage charges.® 


[§ 188] (3) Pledgee or Mortgagee. One becom- 
ing a holder of a warehouse receipt as collateral se- 
curity does not become liable for warehouse charg- 
es by reason of his possession of the receipt,® al- 
though-if he takes actual possession of the property 
itself and gives directions concerning it, he will be 
liable for warehouse charges.t° An examination of 
the property to ascertain its character and condition 


2. Driggs v. Dean, 34 N.Y.S. 342, 


87 Hun 319. 


3. New York Dock Co. v.. Walter 
Baker & Co., 201 N.Y.S. 702 [aff 206 


“tax paid.” 


66 Am.S.R. 82. 
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stamped the receipt with the words 
New York State Bank v. 
Waterhouse, 38 A. 904, 70 Conn. 76, 


[67 O.3.] 545 
is not the assumption of possession over it so as to 
render one holding a warehouse receipt as collateral 
security liable for storage.1+ 


Fact that chattel mortgagee has lien on stored 
goods does not make him liable for their storage,*? 
although if his acts and conduet indicate a purpose to 
take control and management of the goods he there-. 
after becomes liable for subsequent storage,'* and 
the mortgagee’s actual possession of the stored prop- 
erty is not essential to render him liable.*+ 


Even after default in mortgage, the neglect of the 
mortgagee to take possession does not make the mort- 
gagor his agent, so as to bind him for storage, when 
the mortgagor stores the property without his con- 
sent.+® 


[§ 189] 6. Right of Purchaser of Warehouse To 
Collect Storage and Other Charges. The foreclosure 
purchaser of a bonded warehouse used for storage of 
liquor has been denied the right to collect storage 
charges'® and revenue taxes!’ from the holder of 
receipts issued by the original warehouseman, where 
the original warehouseman alone had statutory au- 
thority to act as warehouseman of the liquor and to 
issue receipts therefor, and where there was no ex- 
press nor implied contract between the receipt hold- 
er and the purchaser prior to the time it took pos- 
session of the liquor. 


Purchaser of warehouse from receivers has been 
held entitled to recover storage from the receivers 
for liquor kept in storage after purchase and sub- 
sequently destroyed.+§ 


Ill.App. 83. 
13. Blakeslee y. Turgrimson, su- 


pra; Buckley-Newhall Co. v. Bangs, 
224 N.Y.S. 71, 180 Misc. 293. 


N.Y.S. 939, 210 App.Div. 851). 


[a] Illustration.—Where a bank 
stored cocoa with a storage company, 
and gave defendants its delivery or- 
der therefor, 
age paid expired twenty-four days 
after the execution of the order, there 
was a prima facie case for recovery 
by plaintiff dock company from de- 
fendants of storage charges thereaft- 
er accruing, especially in view of the 
fact that defendants had on prior oc- 
easions paid storage charges under 
similar circumstances without objec- 
tion. New York Dock Co. v. Walter 
Baker & Co., 201 N.Y.S. 702 [aff 206 
N.Y.S. 939, 210 App.Div. 851]. 


[b] That law gave warehouseman 
lien on defendants’ goods for storage 
charges warrants the implication of 
a promise to pay the storage, even 
though no express contract had been 
made to do so. New York Dock Co. v. 
Walter Baker & Co., 201 N.Y.S. 702 
[aff 206 N.Y.S. 939, 210 App.Div. 851]. 


4 New York State Bank v. Water- 
House, 38 A. 904, 70 Conn. 76, 66 Am. 
Fal g dete 


[a] Not charged with notice of 
lien for unpaid purchase price by a 
recital as to “other amounts due,” 
since the latter phrase refers to 
warehouse charges proper, such as 
those for storage. New York State 
Bank v. Waterhouse, 38 A. 904, 70 
Conn. 76, 66 Am.S.R. 82. 


[b] Not charged with notice of 
warehouseman’s advances to pay g0V- 
ernment tax, and furthermore de- 
fendant warehouseman sued in re- 
plevin was estopped to claim money 
for the tax advance by his having 


[67 C. J.—35] 


stating that the stor-: 


5. W. H. Carsey & Co. v. Swan & 
James, 150 S.W. 534, 150 Ky. 473. 


[a] fTllustration.—In an action by 
a warehouseman against prizers of 
tobacco to whom he had advanced 
money on growers’ notes indorsed by 
the prizers, there can be no recovery 
of warehouse fees where the tobacco 
was not shipped to, or sold by, them, 
as intended by the arrangement. 
H. Carsey & Co. v. Swan & James, 
150 S.W. 534, 150 Ky. 473. 


6. Lomaschinsky v. April, 134 A. 
896, 101 N.J.Law 561 (so holding in 
a suit against a landlord). 


7. Lehman Bros. v. Skelton, 46 
Ala. 310. 


8. Cole v. Tyng, 24 Ill. 99, 76 Am. 
Die 730: 

9. Driggs v. Dean, 60 N.E. 336, 
167 N.Y. 121; Holloway v. Merchants’ 
Transfer Co., (Tex.Civ.App.) 294 S.W. 
989; Millichamp v. First Nat. Bank, 
226 P. 490, 130 Wash. 175. 


[a] Milustration.—A bank holding 
a warehouse receipt as collateral se- 
curity was not liable for storage 
charges, where it took no steps to 
reduce the stored goods to its posses- 
sion and did not give any directions 
to the warehousemen concerning 
them, and nothing in Remington 
Comp. St. § 3587 et seq. changed such 
rule. Millichamp v. First Nat. Bank, 
226 P. 490, 130 Wash. 175. 


10. Driggs v. Dean, 60 N.E. 336, 
160 NoYes 120." Millichamp vv. First 
Nat. Bank, 226 P. 490, 130 Wash. 175. 

ll. Driggs v. Dean, 60 N.E. 336, 
167 NOY 213 D 


12. Blakeslee vy. Turgrimson, 176 


[a] By filing bill to foreclose on 
goods stored by the mortgagor, and 
obtaining an order that the sheriff 
shall take possession, and going with 
the sheriff to the warehouse, saying 
that he will leave the goods in the 
warehouse, and accepting a ware- 
house receipt issued to, and indorsed 
by, the sheriff, the chattel mortgagee 
indicates a purpose to take the con- 
trol, management, and possession of 
the goods, and is liable for subse- 
quent storage charges. Blakeslee v. 
Turgrimson, 176: Ill.App. 83. 


[b] Notice to warehouseman.— 
Where the mortgagee was entitled to 
possession of the goods and the right 
to remove the same from the ware- 
house in which the buyer in default 
had stored them, notice by the mort- 
gagee to the warehouse company, re- 
questing it to hold the goods subject 
to its lien, was an exercise of the 
mortgagee’s right to possession and 
removal of goods, and made the mort- 
gagee liable for the storage charges 
thereafter accruing. Buckley-New- 
hall Co. v. Bangs, 224 N.Y.S. 71, 130 
Misc. 298. 


14. Buckley-Newhall Co. v. Bangs, 
supra. 


15. Wisler v. Union Transfer, etc., 
Co., 12 N.Y.S. 732, 16 Daly 456; Bau- 
mann v. Post, 12 N.Y.S. 213, 16 Daly 
385, 26 Abb.N.Cas. 134. 

16. Packer v. International Trust 
Co., +139 N.E. 808, 245 Mass. 267. 

17. Packer v. International Trust 
Co., supra. 

_ 18 In re New Jersey Refrigerat- 
ing Co., 146 A. 585 [rev in part 143 
A. 556, 103 N.J.Eq. 398, and direction 
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[§ 190] 7. Goods Held To Enforce Lien.t® Stor- 
age may be charged under the original contract of 
bailment for storage during the period that goods are 
. held after demand for delivery without tender or of- 
fer of payment, and while the warehouseman retains 
goods for nonpayment of charges,?° although it has 
also been held that there is no implied contract to 
pay for storage while the warehouseman is retaining 
the goods for his own benefit.24_ Where a warehouse- 
man retains goods in protection of his len for 
charges, he is entitled to storage for a reasonable pe- 
riod of such retention,?” but not for an indefinite pe- 
salorslae 


[§ 191] 8. Goods Damaged or Destroyed.?+ It 
has been held that an agreement to store for a cer- 
tain time for a certain sum is an entire contract, and, 
if the subject of the bailment is accidentally destroy- 
ed before the expiration of the contract, no recovery 
can be had for storage,*° and, that if advances have 
been made on account of storage, the warehouseman 
must return such amount,?® although recovery on a 
quantum meruit may be allowed where the contract 
requires goods to be stored for a certain time and 
contains a provision for insurance at the warehouse- 
man’s expense.”* A mere custom of warehousemen 
not to collect storage until the removal of the goods 
does not prevent the collection of charges due, on 
their accidental destruction,?® and the warehouse- 


conformed to 147 A. 780, 105 N.J.Ea. | 292]. 
305]. [b] 
[a] Cold storage rates.—Where 
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Seven years.—If a warehouse- 
man holds goods for unpaid storage 


[§§ 190-193 


man’s claim for storage is not affected by his hay- 
ing to pay the value of the damaged property,”? nor 
by the theft of a portion of the goods by his sery- 
ant.°° 


Where perishable goods are rendered worthless by 
the failure of a storage company to keep the proper 
temperature, it has been held not entitled to stor- 
age,*t but the contrary has also been held.*? 


A storage company which makes good to a custom- 
er all losses through negligent storage is entitled to 
its charges as having made proper delivery.*? 


Where defendant’s warehouse was destroyed by 
plaintiff’s negligence, recovery of storage charges has 
been allowed.*+ 


[§ 192] 9. Goods Held after Notice To Remove. 
If, after terminating the contract of storage, the 
warehouseman does not remove the goods, on the 
failure of the depositor to do so in a reasonable time, 
he is entitled to the market rate of storage after such 
default,?® and the rule applies where the goods were 
held gratuitously, under no contract for storage.*® 


[§ 193] 10. Waiver or Release of Claim. A 
warehouseman does not waive his claim for storage 
charges by delivery of the goods before payment,?* 
although a refusal to deliver, based on grounds other 
than nonpayment of storage charges, makes a tender 
of the charges unnecessary.*§ 


29. Western Union Cold Storage 
Co. v. Ermeling, 73 Ill.App. 394; 
Marks v. New Orleans Cold Storage 


receivers sold the building under the 
agreement that ale stored in the cel- 
lar should remain therein for sixty 
days, a court order necessitated keep- 
ing of the ale for nearly three years 
before it was destroyed, and the re- 
ceivers knew that the storage com- 
pany was engaged solely in the cold 
storage business, the storage com- 
pany could recover from the receiv- 
ers the cold storage rates for the 
space occupied, with interest from 
the time of cessation of the storage. 
In re New Jersey Refrigerating Co., 
(N.J.) 146 A. 585. 


19. Warehouseman’s lien see infra 
§§ 199-238. 


20. Devereux v. Fleming, 53 F. 401 
[dist Somes v. British Empire Ship- 
ping Co., 8 H.L.Cas. 338, 11 Reprint 
459]; Reidenbach y. Tuch, 88 N.Y.S. 
a Reidenback v. Tuck, 85 N.Y.S. 
52. 

[a] Tlustration.—A person having 
a lien on property for storage charges 
is entitled to hold the same until his 
claim is paid, and during all of* this 
time is entitled to be paid reasonable 
ee Reidenbach v. Tuch, 88 N. 


21. Canada Steel, ete., Co. v. Fer- 
guson, 25 Man. 320 [dist Devereux y. 
Fleming, 53 F. 401 supra note 20]. 


22. Morgan v. Murtha, 42 N.Y.S. 
374, 18 Mise, 438. 

23. Morgan v. Murtha, supra, 

[a] Illustration.—While L. (1883) 
e 421, authorizing warehousemen to 
sell goods on which one year’s stor- 
age is due, is not compulsory, a ware- 
houseman cannot continue to charge 
storage on such goods after a rea- 
sonable time from the expiration of 
the year in which to perfect the ac- 
ecrued charges by action against the 
owner. or by sale under the statute. 
Morgan v. Murtha, 42 N.Y.S. 374, 18 
Misc. 438 [rev 40 N.Y.S. 376, 17 Misc. 


charges for a period of seven years 
after they were due, he is not entitled 
to collect storage for such seven- 
year period of retention as he should 
have sued and settled the matter at 
a much earlier date. Morgan v. Mur- 
tha, 42 N.Y.S. 374, 18 Misc. 438. 


24. Counterclaim see infra § 288. 


Warehouseman’s liability for dam- 
age to, or destruction of, stored goods 
see supra §§ 83-137. 


25. Cunningham v. Kenney, 38 P. 
645,105 Cal. 118, 45 Am.S.R: 30; 
Archer v. McDonald, 86 Hun. (N.Y.) 
194. 


[a] Although goods were destroy- 
ed without negligence of warehouse- 
man, he may not recover storage un- 
der an entire contract of bailment for 
a specified time because he has not 
performed the service of warehous- 
ing for the period specified in the con- 
tract. Cunningham v. Kenney, 38 P. 
645, 105 Cal. 118, 45 Am.S.R. 30. 


26. Archer v. McDonald, 36 Hun 
(N.Y.) 194. . 


Advances generally see 
196-198. 


27. Clough v. A.. J. Stillwell Co., 
86 S.W. 580, 112 Mo.App. 177 (holding, 
also, that, in a eontract for storage 
of apples at a stipulated price per 
barrel until a certain future date, or 
until called for, a requirement that 
the warehouseman is to keep the ap- 
ples insured while in storage is in- 
sufficient to show an understanding 
that the warehouseman might earn 
the agreed charge by paying the in- 
surance money to the owners of the 
apples on destruction of the apples by 
fire before the expiration of the period 
the storage was contracted for, in- 
stead of keeping and delivering the 
fruit itself). 


28. Jones v. Chaffin, 15 So. 1438, 102 
Ala. 382. 


infra §§ 


'Smith Co. v. Suttich, 102 


Co., 31 So. 671, 107 La. 172, 90 Am.S.R. 
235, 5% LeR.A. 270. 


30. Schmidt & Webb v. Blood & 
Green, 9 Wend. (N.Y.) 268, 24 Am.D. 
1438. 

31. Greenwieh Warehouse Co. v. 
Maxfield, 28 N.Y.S. 732, 8 Misc. 308. 


32. Western Union Cold Storage 
Co. v. Ermeling, 73 Ill.App. 394. 


33. Diamond Ice & Storage Co. v. 
Klock Produce Co., 189 P. 257, 260, 
110 Wash. 683. See Schwirtz v. 
Woodford Distilling Co., 172 Ill.App. 
67 (offer of owner to accept value of 
destroyed goods less storage charg- 
es satisfies his obligation to pay such 
ain 


34. P. Smith Co. v. Suttich, 102 
P. 688, Taig Cal.App. 540. 


{a] Overcrowding warehouse built 
over water.—W here defendant’s 
warehouse was destroyed through 
plaintiff's negligence in overcrowd- 
ing it, so that pilings gave way in a 
storm, and it collapsed into the edge 
of a bay over which it was built, de- 
fendant was held at least entitled to 
storage charges, even if he was not 
damaged by destruction of the build- 
ing under the circumstances. H. P. 
P. 683, 10 
Cal.App. 540. 


35. Hazeltine v. Weld, 73 N.Y. 156 
(holding, also, that, although the 
warehouseman notified the owner 
that on his failure to remove the 
goods before a certain day the rate of 
storage would be sixteen times high- 
er than the original rate, no contract 
eee be implied to pay such high 
rate 


36. Myers v. Walker, 31 Ill. 353; 
Hartley v. Hitchcock, 1 Stark. 408, 
2 H.C.L, 158, 171 Reprint 5b 

37. Cole v. Tyng, 24 Ill. 99, 76 Am. 
D736. 


38. See supra § 166. 


, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 194-199] 


[§ 194] 11. Effect of Statement. The statement 
by a warehouseman of his bill for advances and stor- 
age charges on goods at a certain amount, a part of 
which the owner paidy does not prevent him from 
making additions to the bill for proper charges on 
final settlement.*® 


[§ 195] 12. Recovery of Excessive Charges Paid. 
If payment be made of unreasonable and excessive 
charges to a warehouseman with full knowledge of 
all the facts and without fraud or duress, the pay- 
’ ment cannot be recovered back even as to the amount 
paid without consideration.4® A mere protest 
against a charge does not entitle the party who pays 
it voluntarily and without duress or compulsion to 
recover it back.‘ ; 


Sums received by grain elevator company from 
carrier for transferring grain between elevator and 
car may not be recovered by the bailor who has paid 
full storage charges on the theory of the elevator’s 
agency for him, as such service is rendered for the 
carrier.*? 

[§ 196] M. Advances by Warehouseman—l. In 
General. A warehouseman may by custom be enti- 
tled to reimbursement for money advanced by him,*? 
as in the case of advances to pay carriage charges.*4 


Commission on advances. It has been held that 
a warehouseman making advances may charge a com- 
mission therefor to cover the trouble and expense he 
may be put to in the transaction.*® 

[§ 197] 2. Sale of Property To Collect.4¢° A 


warehouseman making advances on stored goods and 
retaining the same as security for the debt, in the 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


ee v. O’Connell, (N.D.) 246 N. 


Tllustration.—‘‘Where a ware- 
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absence of contrary contract, may not sell the goods 
prior to maturity of the debt,#7 and should comply 
with statutory provisions as to notice of intention to 
sell*® and as to sale only at public sale to the high- 
est bidder.49 Where the parties have made a special 
contract respecting the sale of the goods pledged to 
the warehouseman for advances, their rights and la- 
bilities are governed by such contract,°°® and, if ‘the 
contract precludes recovery of a deficiency by the 
warehouseman, none may be recovered, although the 
sale proceeds are insufficient to satisfy the ware- 
houseman’s claims.°1 


Depositor sued for advances may counterclaim for 
conversion of stored and pledged goods where plain- 
tiff warehouseman has wrongfully sold the goods at 
too low a price.>? 


[§ 198] 3. Rights of Warehouseman as against 
Third Person. A warehouseman, making advances 
to a depositor of the goods with title thereto, may 
retain them for security as against a third party 
purchasing them from such depositor pursuant to a 
prior contract, of which the warehouseman had no 
notice, and paying the depositor after the goods had 
been pledged by the latter to the warehouseman,°** 
but may not retain the goods as against a third party 
where he is chargeable with knowledge that the de- 
positor lacked the right to pledge the goods.*4 


[§ 199] N. Lien®'—1. Existence and Nature in 
General—a. At Common Law. At common law 
warehousemen have a specific, not a general, lien on 
property stored with them for their proper charges in 
connection with the specific bailment, and the conse- 


Brown Company contracted to man- 
ufacture and sell goods to plaintiff, 
but plaintiff later refused to accept 
delivery of such goods, and thereafter 
the Brown Company delivered the 


39. George v. Bekins Moving, etc..} Ga.App. 459. 
Co... 102. P;,.23,-53 Wash., 430. 51. 

40. Ladd v. Southern Cotton Press, | W. 62 
etc.,, Co., 53, Tex. 172. [a] 

41. Ladd v. Southern Cotton Press, 


ete., Co., supra. 


42. Quaker Oats Co. v. Armour 
Grain Co., 187 Ill.App. 230. 


43. Sage v. Gittner, 11 Barb. (N. 
YY.) 120. 

44. Sage v. Gittner, supra. 

[a] Tlustration.—By the custom 


of warehousemen, known and estab- 
lished, they have the right to receive 
goods from a carrier, if in apparent 
good order, and advance to him his 
reasonable charges for the carriage 
of them, and to hold them subject to 
the lien of the carrier for the amount 
so advanced; and, if delivered to the 
owner without immediate payment at 
the owner’s request, a suit may be 
maintained to recover of him the 
amount advanced to the_ carrier. 
Sage v. Gittner, 11 Barb. (N.Y.) 120. 


45. Linde v. Grant, 13 N.Y.S. 533 
[aff/29 N.E, 1032,.129 N.Y. 644]. 

46. Sale to enforce lien generally 
see infra §§ 231-238. 

47. Whigham v. Fountain, 63 S.E. 
1115, 132 Ga. 277; Planters’ Ware- 
house Co. v. Hardin, 118 S.H. 441, 30 
Ga.App. 459. 

48. Whigham v. Fountain, 63 S.E. 
1115, 132 Ga..277; Planters’ Ware- 
house Co. v. Hardin, 118 S.H. 441, 30 
Ga.App. 459. 

49. Whigham v. Fountain, 63 S.H. 
1115, 132 Ga. 277; Planters’ Ware- 
house Co. vy. Hardin, 118 S.H. 441, 30 
Ga.App. 459. 

592. Whigham v. Fountain, 63 S.E. 
1115, 132 Ga...277; ‘Planters’ Ware- 
house Co. v. Hardin, 118 S.H. 441, 30 


houseman receives grain for storage 
and agrees to make advances thereon 
in such amounts as may be request- 
ed by the owner, but not to exceed 75 
per cent. of the value of the grain 
at the time of the advancement, and 
upon the further agreement that, 
when the value of said grain falls to 
the level of, the amount of the ad- 
vancements with accrued interest and 
storage charges, such grain will be 
sold’ and the interest of the owner 
closed out, and thereafter the grain 
is sold in accordance with the agree- 
ment the warehouseman has no claim 
against the owner of the grain be- 
cause the amount of the advance- 
ments with the accrued interest and 
storage charges may exceed the value 
of the grain at the time of the sale.” 
Pep v. O’Connell, (N.D.) 246 N.W. 
by 


52. Union Cold Storage & Ware- 
house Co. v. Pitts, 161 S.W. 1182, 176 
Mo.App. 134. 


[a] Refusal to accept adequate 
offer.—A cold storage company, to 
which produce stored with it was 
pledged for advancements, having re- 
fused to sell it to customers produced 
by the pledgor at prices sufficient to 
pay it, and which then sold it for less, 
may be held liable for conversion in 
a counterclaim to action by ware- 
houseman for advances. Union Cold 
Storage & Warehouse Co. v. Pitts, 161 
S.W. 1182, 176 Mo.App. 134. 

53. Per: dis op McLaughlin, J., in 
Schwab v. Oatman, 113 N.Y.S. 910, 129 
App.Div. 274 [dis op appr on reversal 
92 N.E. 1101, 198 N.Y. 545]. 


[a] Illustration. — Where the 


goods to defendant warehouseman to 
be stored in his warehouse, repre- 
senting that it was the sole owner, 
and where there was nothing to in- 
dicate that a third person had any 
interest in the goods, and where, pri- 
or to plaintiff’s payment of the Brown 
Company for the goods, defendant 
warehouseman advanced money to the 
Brown Company on pledge of such 
goods, plaintiff could not thereafter 
replevin the goods from defendant, as 
title to the goods remained in the 
Brown Company at the time of the 
advances and was, by the pledging 
of the goods, transferred to defend- 
ant warehouseman as security for his 
loan to the Brown Company. Per 
dis op McLaughlin, J., in Schwab v. 
Oatman, 113 N.Y.S. 910, 129 App.Div. 
274 [dis op appr on reversal 92 N.E. 
1701, ‘LIS ANOS 54577 


54. Dorrance v. Dean, 12 N.E. 433, 
LOG UNGY.. 2088 


[a] Illustration.—A warehouse- 
man who advances money to a com- 
mission merchant, on grain that has 
been consigned to him for sale, can- 
not retain possession of the grain as 
security for his advances, under the 
Factors Act (lL. [1830] e¢ 179), as 
against the true owner, if he knew 
at the time that the commission mer- 
chant was wrongfully using the prop- 
erty to raise money for himself, as 
that act only protects persons dealing 
in good faith with the apparent own- 
ers of property. Dorrance v. Dean, 
12_N.E., 433, 106 N.Y. 203: 


55. Carrier’s lien for storage 
charges see Carriers § 722 text and 
note 81. 
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quent right to retain possession of it until the charg- 
es are paid,°®® provided their possession of the prop- 
erty is independent of, and distinct from, that of the 
owner,°‘ and provided the goods were deposited with 
them by one having the right to possession there- 


COMO 


Wharfinger has a lien on goods for storage charg- 
es°® from the date when such charges begin.®°° 


[§ 200] b. Under Uniform Warehouse Receipts 
Under the Uniform Warehouse Receipts Act a 
warehouseman ordinarily has a general®! lien on 
stored goods for storage charges®? and attendant 
services,°? and the lien exists, although the receipt 
issued for the goods is nonnegotiable in character.°# 


_ [§ 201] c. Under Other Statutes. 
utes providing in substance that a warehouseman 
shall have a len on all goods deposited for his stor- 
age charges and expenses connected with the goods, 


Act. 


56. 
437. 


Cal.—Stewart v. Naud, 58 P. 186, 
125 Cal. 596; Jewett v. City Transfer 
& Storage Co., (App.) 18 P.(2d) 351. 

Ill.—Cole v. Tyng, 24 Ill. 99, 76 Am. 
D. 7353 Low ove, Martin}: 18°. 286; 
Reebie v. Brackett, 109 Ill.App. 631. 


Iowa.—Alden & Co. v. Carver, 13 
Iowa 253, 81 Am.D: 430. 


La.—Marks v. New Orleans Cold 
Storage Co., 31 So. 671, 107 La. ‘172, 
90 Am.S.R- 285, 57 LAR.A. 271. 

Me.—Stoddard v. Crocker, 62 A. 241, 
100 Me. 450. 


Minn.—Bass v. Upton, 1 Minn. 408. 


Miss.—Shingleur-Johnson v. Can- 
ton Cotton Warehouse Co., 29 So. 770, 
78 Miss. 875, 84 Am.S.R. 655. 


Mo.-—J. I. Case Plow Works v. Un- 
ion Iron Works, 56 Mo.App. 1. 


N.Y.—Stallman v. Kimberly, 6 N.Y. 
S: 706, 53 ‘Hun: 531, 23)-Abb.N.Cas: 
241 [aff 24 °N.E. 939, 121 N.Y. 393); 
Trust v. Pirsson, 1 Hilt, 292. 

Pa.—Steinman v. Wilkins, 7. Watts 
&S. 466, 42 Am.D. 254; Rhoads v. 
Walsh, 48 Pa.Super. 465; First Nat. 
Bank of Corry v. Childs, 31 Leg.Int. 
309, 10 Phila. 452. 


Wash.—George vy. Bekins Moving, 
éte:,, Co.,. LOZ B, 23; 53 Wash. 430; 


Man.—Canada Steel, etc., 
Ferguson, 25 Man. 320, 381 
Cyc]. 

“At common law a warehouseman 
had a lien for storage charges.” 
Stewart v. Naud, 58 P. 186, 125 Cal. 
596, 598 [quot Jewett Vv. City Trans- 
fer & Storage Co. (Cal.App.) 18 P. 
(2d) 351, 352]. 

[a] “he authorities uphold, with 
sufficient clearness, the contention 
that a warehouseman has a lien for 
his services at common law.” Canada 
Steel & Wire Co. v. Ferguson, 25 Man. 
320, 330, 331. 


57. Varley & Co. v. Oberg, 189 N. 
W. 450, 153 Minn. 113; Webster v. 
Keck, 89 N.W. 410, 64 Neb. 1; Moline, 
etc., Co. v. Walter A. Wood Mowing, 
etc., Mach. Co., 69 N.W. 405, 49 Neb. 
869; Titsworth v. Winnegar, 51 Barb. 
(N.Y.) 148. 


[a] Exclusive possession is indis- 
pensable to the existence or continu- 
ance of a warehouseman’s lien at 
common law or by the usage of trade. 
Moline, ete., Co. v. Walter A. Wood 
Mowing, etce., Mach. Co., 69 N.W. 405, 
49 Neb. 869. 


[b] Possession in subordination 


Ark.—Scott v. Jester, 13 Ark. 


Coy uve 
[quot 
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may have 


[§§ 199-201 


and that such lien shall extend to and include all 
legal demands for storage and expenses which he 
against the owner of the property in con- 
nection with the goods held or, other goods belonging 
to him, the lien is general in character and attaches 


to any goods in the warehouseman’s possession to se- 
Jd 


Factor’s acts. 


men, °? 


Under stat- 


shipment has no 


to will or control of another, as un- 
der a storage and forwarding contract 
by which the consignor reserves the 
right to withdraw stored goods at 
pleasure for reshipment, does not 
support a warehouseman’s lien at 
common law nor by custom. Moline, 
ete., Co. v.,. Walter A. Wood Mowing, 
ete., Mach. Co., 69 N.W. 405, 49 Neb. 
869. 


[c] lessor of warehouse lacks 
lien.— Defendant, who rented a ware- 
house to plaintiff and agreed to buy 
potatoes for plaintiff and load them 
for shipment under contract entitling 
him to a specified sum for the rent of 
the building and for his services, did 
not acquire a common-law lien on the 
potatoes in the warehouse for the 
amount due him by plaintiff, since, to 
acquire a common-law lien, claimant 
must have an exclusive possession of 
the property, independent of, and dis- 
tinct from, that of the owner. Varley 
& Co. v. Oberg, 189 N.W. 450, 153 
Minn. 113. 


58. See infra § 206. 


59. Buffalo Dock Co. v. Ladenburg, 
46° NEVES. L067 19" AppiDiv.: 35 Fatt 
57 N.E. 1105, 162 N.Y. 626]. 


60. Buffalo Dock Co. v. Ladenburg, 
supra. 


[a] Ilustration.—Where a dock 
company, which customarily received 
ore for immediate transhipment, stor- 
ing it for a reasonable time without 
charge, received a large amount of 
ore from one shipper in the fall of 
1891 and in 1892, more than half of 
which was allowed to remain until 
1893, and in March, 18938, the company 
notified the shipper that, unless the 
ore were removed by June 1, 1893, a 
storage charge would be made, the 
wharfinger had a lien on the ore for 
his reasonable storage charges from 
June, 1, 1893. (Buftalo: Dock IGo. ave 
Ladenburg, 46 N.Y.S. 1067, 19 App. 
Div; 3b. faffi 57; IN.E. 05; 162) INVY. 
626]. 


61. In re Taub, 7 Ped 447 (ap- 
plying New Jersey law) 


[a] “There is no donee that the 
New Jersey Uniform Warehouse Re- 
ceipts Act gives a general rather than 
a Sete lien.” In re Taub, 7 F.(2d) 
447, 451. 


62. FWla.—Clifford v. Merritt-Chap- 
man & Scott Corporation, 57 F.(2da) 
1021 (applying Florida law). 


N.J.—In re Taub, 7 F.(2d) 447 (ap- 
plying New Jersey law). 


N.C.—Champion Shoe Machinery 
Co. v.. Sellers, 147 S.E. 674, 197 N.C. 


cure payment for all charges and expenses due from 
the depositor of the goods.®® a 


Statutes granting liens to factors®® 


confer no lien on a warehouseman for storage.®* 


Statutes granting liens to hotel keepers, stable 
_keepers, and agisters®® do not apply to warehouse- 


Under statutes creating lien in favor of any per- 
son who assists in preparing a crop for market,’° a 
warehouseman receiving crops merely for sale and 


lien.71 


30; Standard Bonded Warehouse Co. 
v. Cooper & Griffin, 30 F.(2d) 842 (ap- 
plying North Carolina law). 

Or.—Finn vy. Erickson, 269 P. 232, 
20: Pe 164, 1 2eOremlOnts 


Va.—Moore v. Hermitage Realty 
eee Corporation, 133 S.E. 881, 145 Va. 


Wash.—Klock Produce Co. v. Dia- 
mond Ice & Storage Co., 155 P. 414, 
pone 67 [aff 162 P. 359, 94 Wash. 


[a] Reason for granting lien.— 
‘Tt was probably in consideration of 
public service or the performance of 
a statutory duty, such as the pay- 
ment of a privilege tax or the execu- 
tion of an official bond, that the Leg- 
islature granted to warehousemen a 
lien on goods in storage.’ Champion 
Shoe Machinery Co. v. Sellers, 147 S. 
E. 674, 676, 197 N.C. 30. 


63. Clifford v. Merritt-Chapman & 
Scott Corporation, 57 F.(2d) 1021 (ap- 
plying Florida law). See Crane v. 
Tooker Storage & Forwarding Co., 204 
Tll.App. 354. 


64 Finn v. Hrickson, 269 P. 232, 
20) EwetOnnmbe teOre tite 


65. Kaufman v. Leonard, 102 N.W. 
632, 189 Mich. 104; Stallman v. Kim- 
berly, 121 N.Y. 393, 24 N.E. 939; 
-Kressin v. New Jersey Cent. R. Co., 
103 N.Y.S. 1002, 119 App.Div. 86; 
Stallman v. Kimberly, 6 N.Y.S. 706, 
53 Hun 531, 23 Abb.N.Cas. 241 [aff 24 
N.E. 939, 131 N.Y. 393]; Baumann y. 
Post, 12 NiY.Si. 21/3, 16 Daly 385, 26 
Abb.N.Cas. 134; Reidenbach v. Tuch, 
88 N.Y.S. 366; Reidenback v. Tuck, 85 
NiY.Se 852% 


Rog? See Factors § 88 text and note 
Aap Smith y. Campbell, 16 B.C. 
[a] Words “sale, pledge or other 


disposition” in Factor’s Act do not in- 
clude the storing with a warehouse- 


ee Smith v. Campbell, 16 B.C. 
505. 

68. See statutory provisions. And 
see Innkeepers §§ 84-91; Livery-Sta- 


\ble and Garage Keepers §§ 15-17; and 
Animals §§ 59-68. 


69. Head v. Becklenberg, 
App. 576, 579. 

70. See statutory provisions; 
Agriculture § 69. 


71. Shingleur-Johnson vy. Canton 
Cotton Warehouse Co., 29 So. 770, 78 
Miss. 875, 84 Am.S.R. 655. 


[a] Cotton.—Code (1892) § 2682, 
creating a lien in favor of any person 


116 Ill. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 201-206] 


Under statutes granting a warehouseman’s lien for 
stored goods,*? one keeping goods in a storage place 
subject to intermittent removal at the pleasure of 
the owner acquires no lien because there is no stor- 
age within the meaning of the statute.™? 


Under statutes granting lien to whoever shall store 
or care for property in any of specified modes, in- 
eluding keeping or storing property as a warehouse- 
man, one storing property in a warehouse which he 
has leased to- the depositor acquires no en. on the 
stored goods.*4 


[§ 202] d. In Admiralty. Independent of stor- 
age contract and statutory lien,**® a court of admi- 
ralty may award a warehouseman reasonable com- 
pensation for his protection of the cargo of a ship 
after seizure of such cargo under in rem libels in ad- 
miralty,*® and give such compensation preference 
as a claim or hen on the proceeds of the cargo." 


[§ 203] e. Under Special Agreement. No lien at- 
taches in favor of a warehouseman if inconsistent 
with the agreement under which his possession is 
acquired.*® ' 

[§ 204] 2. Persons Entitled—a. At Common 
Law. The common-law lien for storage extends only 
to those engaged in business as public warehouse- 
men.*? 


[§ 205] b. Under Statute. Under statutes pro- 
viding that warehousemen shall have a lien for rea- 
sonable storage charges, one storing goods under an 
agreement to store them without charge is entitled to 
no lien for storage.®® Statutory provisions may*! or 
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may not*? confine the right to a warehouseman’s lien 
to those engaged in the business of public warehouse- 
men.** 


Statute granting lien to “every person, firm or cor- 
poration who furnishes storage room for furniture, 
tobacco, goods, wares or merchandise and makes a 
charge for storing the same” confers a lien only on 
those engaged in the regular business of storage for 
hixe:&4 


Under statutes providing broadly that any ware- 
houseman or other person who shall keep or store 
property at the request of the owner or person law- 
fully in possession thereof shall have a len thereon 
for storage charges, a private individual storing 
property at the request of an attorney lawfully im 
possession thereof has a lien for storage charges as’ 
against one who is the chent of such attorney and 
the owner of the property.*® 


[§ 206] 3. Lien as Dependent on Bailor’s Own- 
ership, Possession, or Right To Pledge Goods—a. At 
Common Law. At common law a warehouseman ae- 
quires no lien on goods deposited by one having nei- 
ther ownership nor the right to possession,®® and the 
lien of a warehouseman for storage, expenses, and 
advances on goods is confined to goods which are the 
property of the bailor,8? and cannot be extended by 
custom to all goods stored by a person in his owm 
name, whether’ his property or not.§§ 


If a receiver stores the property of one a stranger 
to the proceedings, the owner’s title is not subject to 
a lien for the storage.*® But a lien may arise where 


who assists in preparing a crop for 
market, does not create a lien in favor 
of a warehouseman who receives and 
stores cotton for the purpose of sale 
and shipment, and not for the pur- 
pose of preparing it for market. 
Shingleur-Johnson v. Canton Cotton 
Warehouse Co., 29 So. 770, 78 , Miss. 
875, 84 Am.S.R. 655. 


72. See statutory provisions. 


Was esSmith” wv. OBrien, 94, Nikos, 
673, 46 Misc. 325 [aff 92 N.Y.S. 1146, 
103 App.Div. 596]. 

[a] Keeper of garage has no ware- 
house lien on an automobile, kept at 
the garage, which the owner used at 
its pleasure, it not having been stor- 
ed, within L. (1897) p 533 c 418 § 73. 
Smith v. O’Brien, 94 N.Y.S. 673, 46 
Misc. 325 [aff 92 N.Y.S. 1146, 103 App. 
Div. 596] 


74, Varley & Co. v. Oberg, 189 N. 
W. 450, 153 Minn. 113. 


75. Enforcement of statutory lien 
in admiralty see infra § 229. 


76. Clifford v. Merritt-Chapman & 
Scott Corporation, 57 F.(2d) 1021. 


77. Clifford v. Merritt-Chapman & 
Seott Corporation, supra. 


78. Webster v. Keck, 89 N.W. 410, 
64 Neb. 1; ~Canada Steel, etc., Co. v. 
Ferguson, 25 Man. 320. 


79. In re Kelly, 18 F. 528; Bruns- 
wick-Balke-Collender Co. v. Murphy, 
42 So. 288, 89 Miss. 264; Merritt v. 
Peirano, 42 N.Y.S. 97, 10 App.Div. 563 
[aff 60 N.E. 1116, 167 N.Y. 541]; Alt 
v. Weidenberg, 19 N.Y.Super. 176; 
Rivard =v... Gbiots Ds vsmaithn CNY) 
264; Lyungstrandh v. William Haak- 
er’ Co; "38 "N.Y.S. 129) 16° Mise. 387; 
Mitchell v. Standard Repair Co., 119 
A. 410, 275 Pa. 328. 


[a] Car repair company keeping 
railroad cars on its tracks after re- 
pairs had been completed and follow- 
ing the railroad’s refusal to remove 


them had no lien on the cars for stor- 
age charges, as it was not engaged in 
the storage business nor in that of a 
public warehouseman, and there was 
no statute nor agreement giving it 
a lien. Mitchell v. Standard Repair 
Co., 119° AL 410, 275° Pa. -328: 


[b] Landlord does not acquire a 
warehouseman’s lien for rent of 
premises by notifying a mortgagee of 
property therein contained that the 
lessee and owner of the equity in 
such property has abandoned the 
lease and the property, and that the 
landlord will hold the mortgagee for 
rent until the removal of the proper- 
ty. Brunswick-Balke-Collender Co. 
v. Murphy, 42 So. 288, 89 Miss. 264. 


80. Knight v. Beckwith Commer- 
cial Co., 46 P. 1094, 6 Wyo. 500. 


81. See case infra this note. 


[a] It seems that effect of New 
York statute (L. [1885] c 526), which 
gives a lien only to the warehouse- 
man, or persons lawfully engaged ex- 
clusively in the business of storing 
goods, wares, and merchandise for 
hire, is to deny a lien to those stor- 
ing goods who do not come within the 
terms of the _ statute. Merritt v. 
Peirano, 42 N.Y.S. 97, 10 App.Div. 563 
[aff 60 N.B. 1116, 167 N.Y. 544]. 


82. See case infra this note. 


[a] In Michigan it was held that, 
where a tenant leaves goods upon the 
landlord’s premises, and the landlord 
notifies all parties interested that he 
will claim a lien for storage if the 
goods are not removed, he is entitled 
to such lien as against the tenant 
on failure to remove, although not a 
statutory warehouseman. Schneider 
v. Stone, 69 N.W. 829, 111 Mich. 396. 


yee And see cases infra notes 84, 


84, Champion Shoe Machinery Co. 
v. Sellers, 147 S.E. 674, 197 N.C. 30. 


[a] Statute does not contemplate 


single act of storage. as in the case 
at bar, but contemplates such con- 
tinuous acts as occupy the time and 
attention of men for profit. Cham- 
pion Shoe Machinery Co. v. Sellers, 
147. SWE 674, 897 JN. Gos 30: 

[b] Individual storing machines 
left in his building on termination of 
lease after the tenant who put the 
machines there had gone out of busi- 
ness, but not engaged in the regular 
business of storage for hire, acquired 
no storage lien on the machines as 
against a third party claiming own- 
ership and suing for possession. 
Champion Shoe Machinery Co. w 
Sellers, 147 S.E. 674, 197 N.C. 30. 


85. W. W. Kimball Co. v. Payne, 
64 P. 673, 9 Wyo. 441. See Knight v. 
Beckwith Commercial Co., 46 P. 1094, 
6 Wyo. 500 (to the effect that one not 
engaged generally in the business of 
storage would be entitled to a stor- 
age lien if he did not contract to store 
free of charge). 


86. Leitch v. Sanford Motor Truck 
Co., 123, A. 658, 279 Pa. 160; Estey 
Co. v. Dick, 41 Pa.Super. 610. 


[a] Fraudulent storage.—Where a 
bailee ends the bailment and secretly 
deposits the chattel bailed in ‘am in- 
corporated storage warehouse, the 
storage company has no lien for 
charges for storage as against the 
real owner, and cannot refuse to re— 
turn the chattel to the real owner un— 
less the latter pays the charges. Es- 
tey Co. vy. Dick, 41 Pa.Super. 610. 


87. Leuckhart v. Cooper, 3 Bing: 
ene) 99,32, E.C.L. 55, 132 Reprint 
88. Teyokhort v. Cooper, supra. 
[a] Such a custom is unreasonable 
and not supported by law. Leuckhart 
y. Cooper, 3 Bing.N.Cas. 99, 32 E.C.L. 

55, 182 Reprint 347. 
89. Vette v. Leonori, 42 
217. 


Mo.App. 


tx 
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the property is stored by an agent of the owner or a 
person lawfully in possession.°° 


[§ 207] b. Under Uniform Warehouse Receipts 
Act. Under the provision of the act giving a ware- 
houseman’s lien against all goods, whenever deposit- 
ed, belonging to the person who is liable as debtor for 
the claims in regard to which the lien is asserted,°* 
where goods are deposited by another, no lien is ac- 
quired,®? and, under the provision giving a hen 
against all goods deposited by the person liable as 
debtor for the claims in regard to which the lien is 
asserted, provided a pledge of the same by him would 
have been valid,®* the warehouseman acquires no 
lien where at the time of deposit the person liable as 
debtor lacks the right to pledge the goods.®* There 
is nothing in the act giving a warehouseman a lien 
on goods belonging to ‘another and stored by a stran- 
ger in fraud of the true owner’s rights.°° 


Rule that common-law lien attaches to property 
itgelf, in possession of the lienor, without reference 
to ownership®® does not apply to a warehouseman’s 
lien under the Uniform Act,®? and to avoid this re- 
sult certain states have amended the section of the 


90. J. I. Case Plow Works v. Un-[suant to 
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instructions from one en- 
titled to possession of shipment, the 


[§§ 206-209 


act requiring ownership by the depositor or debtor®® 
so as to fix the warehouseman’s lien on goods deposit- 
ed by persons in legal possession thereof.®® 


[§ 208] c. Under Other Statutes. Under statutes 
eranting a lien for storage to persons storing prop- 
erty at the request of one lawfully in possession 
thereof,’ it has been held that a person storing prop- 
erty at the request of an attorney of the owner is en- 
titled to a storage lien.2 Under statutes granting a 
lien to warehousemen for charges on goods deposited 
by the owner or by one in lawful possession thereof, 
a warehouseman acquires no len as against the true 
owner on goods deposited by one having neither title 
nor right of possession. y 


Advances. The ostensible owner may be empower- 
ed under statute to create a lien in favor of a ware- 
houseman consignee of goods for advances.* 


[§ 209] 4. Lien as Precluded by Reliance on Per- 
sonal Credit. If the warehouseman receives goods 
under agreement that the owner may withdraw them 
at will without payment of storage, relying on his 
personal credit, no lien for storage exists.° 


97. Knoxville Outfitting Co. v. 
Knoxville Fireproof Storage Co., 22 


ion Iron Works, 56 Mo.App. 1, 7. 

‘Tt can make no difference in prin- 
ciple whether property is stored by 
the owner or another who has it in 
lawful custody; for, in either case it 
is, aS we think, alike, subject to the 
warehouseman’s common-law lien for 
the reasonable storage charges.” J. 
I. Case Plow Works v. Union Iron 
Works, supra. 

[a] Attached property stored by 
constable is subject to warehouse- 
man’s storage lien after discharge of 
the writ of attachment. J. I. Case 
Plow Works y. Union Iron Works, 56 
Mo.App. 1. 

91. See Uniform Warehouse Re- 
eceipts Act § 28 subd’ (a). 


92. In re Taub, 7 F.(2d) 447 (ap- 
plying New Jersey law); Farrell v. 
Harlem Terminal Storage Warehouse 
CO el 2d NEWS.) 30 050 1.0,, MSc. 1565. 


[a] “The evident purpose of the 
statute is to give the warehouseman 
a lien for charges against the goods 
of persons who are primarily liable 
for the charge incurred, and who by 
their agreement create the relation of 
debtor and creditor.” Farrell v. Har- 
lem Terminal Storage Warehouse Co., 
127 N.Y.S. 306, 307, 70 Misc. 565. 


[b] On deposit by railroad com- 
pany of goods not then belonging to 
the person liable as debtor for the 
claim for which a lien was asserted, 
the warehouseman acquired no lien 
under New Jersey Uniform Ware- 
house Receipts Act § 28 subd (a). In 
re Taub, 7 F.(2d) 447. 


93. .See Uniform Warehouse Re- 
ceipts Act § 28 subd (b). 


94. In re Taub, 7 F.(2d) 447 (ap- 
plying New Jersey law); Chemical 
National Bank of New York v. New 
York /Dock ?Co.,'196" NVY.S." 414, 203 
App.Div. 108 [aff 142 N.E. 288, 236 
N.Y. 560]. 


[a] Tllustrations.—(1) General lien 
in favor of storage company against 
consignee in a straight bill of lading 
for charges due from consignee in re- 
spect of prior merchandise stored by 
him could not be asserted under Ware- 
houseman’s Act N. J. 28, against 
shipment which was diverted and 
stored in warehouse by carrier pur- 


original consignee having no such in- 
terest as would support pledge of 
goods. In re Taub, 7 F.(2d) 447. (2) 
Where a bank, establishing a eredit 
in favor of a shipper of mérchandise 
on account of a trading company, paid 
a sight draft and received negotiable 
shipping documents, and intrusted 
the merchandise to the trading com- 
pany under a trust receipt, providing 
that it was to be stored as the bank’s 
property, with liberty to the trading 
company to sel] it for the bank’s ac- 
eount and turn over the proceeds to 
it, a dock company with which the 
goods were stored had no lien there- 
on, under Gen. Bus. L. §§ 112, 113, 
for charges in respect of other goods 
previously stored with it by the trad- 
ing company, the trading company 
having no right to pledge the goods 
as to which a lien was claimed. 
Chemical Nat. Bank of New York v. 
New York Dock Co., 196 N.Y.S. 414, 
203 App.Div. 108 [aff 142 N.E. 288, 
236 N.Y. 560]. 


95. Farrell v. 
Storage Warehouse Co., 
306, 70 Misc. 565. 


[a] Dlustration.—Where plaintiff 
employed K to store her furniture, 
pursuant to an advertisement that he 
had storage facilities and would store 
the goods at a specified price, and 
where K had no warehouse, and con- 
ducted no storage business, but stor- 
ed plaintiff's goods in defendant’s 
warehouse, and defendant, on demand 
for the goods, asked higher rates than 
those agreed on from K, defendant 
had no lien on the goods for cartage 
and storage charges, under Gen. Bus, 
L. (Consol. L. ec 20) § 118, providing 
that a warehouseman’s lien may be 
enforced against all goods belonging 
to a person who is liable as debtor for 
the claims in regard to which the lien 
is asserted, such section not being in- 
tended to give a warehouseman a lien 
on goods belonging to another, stor- 
ed by a stranger in fraud of the own- 
er’s rights. Farrell v. Harlem Ter- 
minal Storage Warehouse Co., 127 N. 
Y.S. 306, 70 Misc. 565. 


96. 
53. 


Harlem Terminal 
SA NEN 


See Liens § 381 text and note 


S.W.(2d) 3854, 160 Tenn. 203. 


98. See Uniform Warehouse Re- | 
ceipts Act § 28; and supra text and 
notes 91, 92. 


99. See Knoxville Outfitting Co. v. 
Knoxville Fireproof Storage Co., 22 
SiWwe(2d) . so45 8 55,) 1o0h. Tenn te 
(denying lien under Tennessee statute 
but where the court said: “To avoid 
this provision of the statute the Cali- 
fornia Legislature (St. 1919, p. 398) 
and the Iowa Legislature (Acts .1927, 
e. 209) have amended section 28 so as 
to fix the warehouseman’s lien on 
goods deposited by persons in legal 
possession of the same. We find no 
decision in point’’). 


1. See statutory provisions. 


2. W. W. Kimball Co. v. Payne, 64 
P. 673, 9 Wyo. 441. 


3. Young v. Colyear, 201 P. 623, 
54 Cal.App. 232. : 


4 See case infra this note. 


[a] Under the Ohio statutes §§ 
3214-3218, the ostensible owner of 
merchandise consigned to a ware- 
houseman, or a known agent in 
charge, has power, in the absence of 
notice that the shipper is not the ac- 
tual owner, to create in favor of the 
consignee a lien thereon for advances, 
Sidwell v. Cincinnati Leaf Tobacco 
Warehouse ‘Co., 65 S.W. 436, 23 Ky.L. 
1501. 

5. Moline, 


etc. Co. -v.., Walter =A. 


Wood Mowing, etc., Mach. Co., 69 N. 
W. 405, 49 Neb. 869; Dunham vy. Pet- 
TPruste ye 


Kees Daly: UNG enak.) er 
Pirsson, 1? Hilt. (NY?) 292. 


“Where it appears from the course 
of dealing of the warehouse-man, or 
by the agreement of the parties, that 
the goods stored will be delivered 
without requiring the immediate pay- 
ment of the storage, the warehouse- 
man relying on the personal credit of 
the parties, there is no lien because 
such a course of dealing is inconsist- 
ent with an implied agreement at the 
time of the deposit, that the property 
is not to be taken away unless the 
storage is paid.’”” Dunham v. Pettee, 
supra’ (per ‘Daly, P) J). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ery 


§§ 210-214] 


[§ 210] 5. Debts and Liabilities Secured—a. Gen- 
eral Rules—(1) At Common Law. The common-law 
lien of a warehouseman,® in the absence of contrary 
contract or usage,’ does not extend to nor include 
debts or charges not connected with the position of 
warehouseman,® nor charges and expenses uncon- 
nected with the goods as to which the lien is assert- 
ed.® ; 


Charges incurred after assertion of lien are in- 
eluded.?° 


Debt due by agent of principal for whom goods are 
stored is not secured by a warehouseman’s lien there- 
on 


[§ 211] (2) Under Contract and Usage. A gen- 
eral lien may be created by contract or usage in a 
case where the law would not ordinarily give one.*? 


By special contract the parties may suspend the 
right to a lien which would otherwise be acquired at 
common law.? 


[§ 212] (3) Under Uniform Warehouse Receipts 
Act—(a) In General. Under the provision of the 
act to the effect that a warehouseman shall have a 
lien on goods deposited or the proceeds thereof in 
his hands,?4 a lien is given on the particular goods,*> 
and, under the provision of the act to the effect that 
a warehouseman’s lien may be enforced against all 
goods, whenever deposited, belonging to the debtor,*® 
a lien is given on those goods also for charges on 


& Common-law lien as specific and 
not general see supra § 199. 

7. See infra § 211. 

8. J. M. Atherton Co. v. Ives, 20 
F. 894 (applying Kentucky law): Scott 
v. Jester, 13 Ark. 437; Bass v. Upton, 


tion: 
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ceipts contained the following condi- 
“Goods are only received sub- 
ject to a general lien for all charges 
accrued and accruing against 
storer or for any 
from the owners of the goods, . . . 

The company having failed to meet 


other moneys due 
” 


[67 C.J.] 501 


others belonging to the same depositor,‘ and the 
provision of the statute dealing with a lien on goods 
for which a negotiable receipt has been issued!* con- 
trols both preceding sections?® with respect to goods 
represented by a negotiable receipt.?° 


[§ 213] (b) Goods Represented by Negotiable Re- 
ceipt. Under the provision of the act to the effect 
that, if a negotiable receipt is issued for goods, the 
warehouseman shall have no lien thereon, except for 
storage subsequent to the date of the receipt, unless 
the receipt expressly enumerated other charges for 
which a lien is claimed,?! a negotiable receipt may 
earry a len for goods other than those represented 
thereby,?? but, as distinguished from a nonnegotia- 
ble receipt, it must say so at the outset,?? and, in 
the absence of a specific notation of charges, no lien 
will be created on goods represented by the negotia- 
ble receipt as to charges on other goods stored pre- 
viously,** and irrespective of notation no lien can be 
created as to other goods stored subsequent to issu- 
ance of the receipt;?° and it has been held that this 
section of the act applies where the controversy is 
between the original parties.?° 


[§ 214] (4) Under Other Statutes. Under a 
statute providing that a warehouseman shall have a 
lien for his storage charges for moneys advanced 
by him for ecartage, labor, ete., and that such lien 
shall inelude all legal demands for storage and above 
described expenses,?7 a warehouseman has a general 


Ice & Storage Co., 155 P. 414, 90 Wash. 
67 [aff 162 P. 359, 94 Wash. 698]. 


23. Klock Produce Co. v. Diamond 
Ice & Storage Co., supra. 


24. Klock Produce Co. v. Diamond 
Ice & Storage Co., supra. 


the 


1 Minn. 408; Renald v. Walker, 8-U. | certain of the bills of exchange, plain- 
COP Ont j v3. , tiffs, as drawers of the bills, had to ae Tee aan lege to Wat enOUp es 
i i them. inti ive \ r storage charges 
[al No general lien covering debts | pay em. Plaintiffs then received amounting to $564.83" sas wot en 


or charges unconnected with position 
as warehouseman is acquired. J. M. 
Atherton Co. v. Ives, 20 F. 894 (ap- 
plying Kentucky law). 


9. Renald v. Walker, 
(Ont.)- 37. 

fa] General indebtedness for ele- 
vating, shoveling, storing, and spout- 
ing grain is not secured by lien on a 
particular cargo of wheat. Renald v. 
Walker, 8 U.C.C.P. (Ont.) 37. 


Residue of single bailment see in- 
fraw’§ “215. 

10. Devereux v. Fleming, 53 F. 401 
(applying South Carolina law). Com- 
pare Canada Steel, etc., Co. v. Fergu- 
son, 25 Man. 320, 331 [quot Cyc]. 


8 U.C.C.P. 


11. Wesling v. Noonan, 31’ Miss. 
Boo: 
12. Jowitt v. Union Cold Storage 


Co. (Lo lew otis. boy 1. See Renald v. 
Walker, 8 U.C.C.P. (Ont.) 37 (recog- 
nizing rule). 


[a] 
ported frozen meat from Australia to 
England. Plaintiffs procured a credit 
for the company with a bank by put- 
ting their names as drawers on bills 
of exchange drawn on the company, 
which the bank discounted. With the 
money thus raised plaintiffs paid for 
frozen meat shipped from Australia to 
England under bills of lading which 
made the meat deliverable to the or- 
der of the company. These bills of 
lading were pledged with the bank as 
security for the ‘bills of exchange 
being met. The meat when landed in 
this country was, by arrangement 
with the bank, stored by the company 
with defendants, whose landing re- 


Illustration.—A company im-. 


the bills of lading from the bank and 
claimed delivery of the meat from de- 
fendants. It was held that, as the 
bank consented to the storage of the 
meat with defendants on terms which 
included a general lien, defendants 
were entitled to enforce as against 
plaintiffs, as succeeding to the rights 
and obligations of the bank, their 
general lien on the meat in their store 
for the whole of the charges due to 
defendants from the company. Jowitt 
v. Union Cold Storage Co., [1913] 3 
K.B. 1 (per Scrutton, J.). 


13. Canada Steel, etc., Co. v. Fer- 
guson, 25 Man. 320. 


Loss of lien after acquisition see 
infra §§ 223-227. 

14. See Uniform Warehouse Re- 
eeipts Act § 27. 

15. See supra § 200. 

Charges for particular services see 
infra §§ 212, 213. ; 

16. See Uniform Warehouse Re- 
ceipts Act: § 28. 

17. Klock Produce Co. v. Diamond 
Ice & Storage Co., 155 P. 414, 90 Wash. 
67 [aff 162 P. 359, 94 Wash. 698]. 

18. See Uniform Warehouse Re- 
eeipts Act § 30. 

19. See Uniform Warehouse Re- 
ceipts Act §§ 27, 28; and supra text 
and notes 14-17. 

20. Klock Produce Co. v. Diamond 
Ice & Storage Co., 155 P. 414, 90 Wash. 
67 [aff 162 P. 359, 94 Wash. 698]. 
“21. See Uniform Warehouse Re- 
ceipts Act § 30. 

22. Klock Produce Co. vy. Diamond 


cient to subject stored cheese to a 
lien for charges due for storage of 
eges, and, where the holder of a nego- 
tiable receipt for the cheese paid what 
was due on the cheese, less $534.83 in 
amount, the warehouseman should 
have delivered the cheese without 
holding out for payment of the bal- 
ance due on eggs stored by the same 
depositor, as his failure to note spe- 
cifically on the receipt the sum due 
for storage of eggs precluded his ac- 
quiring a lien on the cheese for stor- 
age of the eggs. Klock Produce Co. 
v. Diamond Ice & Storage Co., 155 P. 
414, 90 Wash. 67 [aff 162 P. 359, 94 
Wash. 698]. 


25. Iklock Produce Co. v. Diamond 
Ice & Storage Co., supra. 


{a] Tllustration.—L. (1913) p 288 
§ 30, regulating liens under negotiable 
warehouse receipts, gives a lien for 
previous goods by notice on receipt at 
issuance, but gives no lien for future 
charges for after-deposited goods. 
Klock Produce Co. v. Diamond Ice & 
Storage Co., 155 P. 414, 90 Wash. 67 
[aff 162 P. 359, 94 Wash. 698]. 


26. Klock Produce Co. v. Diamond 
Ice & Storage Co., supra. 


{a] Provisions of § 30, prohibiting 
surcharge for subsequently deposited 
goods on negotiable warehouse re- 
ceipt, will not be relaxed in a suit be- 
tween original parties on the ground 
that the act is designed to protect 
third persons. Klock Produce Co. y, 
Diamond Ice & Storage Co., 155 P. 
414, 90 Wash. 67 [aff 162 P. 359, 94 
Wash. 698]. 


27. See statutory provisions. 


« 
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lien on the goods in his possession for his charges.*® 
Under statutes giving a lien to warehousemen which 
shall extend to all legal demands for storage against 
the owner of the property,?® where goods are remov- 
ed without payment of storage, and are subsequently 
restored, the warehouseman may retain them for 
payment of the first charges,®° the lien conferred by 
such statute being general in character.*? 


[§ 215] b. Residue of Single Bailment. After 
the delivery of part of goods held under a single con- 
tract of bailment the warehouseman may hold the 
residue for all the charges if the ownership of the 
whole was in the same person ;*? but, when the goods 
of different persons are shipped under one bill of 
lading, the goods of one cannot be held for the 
eharges due on the goods of another without his con- 
sent.° 


[§ 216] c. Charges and Expenses for Particular 
Services—(1) Cleaning Goods. A warehouseman 
has been denied.a lien for charges on account of his 
services in cleaning an article in storage.** 


{§ 217] (2) Financial Services. Under the provi- 
sion of the Uniform Warehouse Receipts Act giv- 
ing a lien for all lawful charges for storage and pres- 
ervation, including claims for money advanced for 
sundry specified purposes, and other charges and 
expenses,?° a warehouseman has a lien for advances 
made in connection with the growing and handling 
of stored grain.?* Under the provision of the act 
granting a lien for advances, charges, and expenses 


28. Stallman v. Kimberly, 24 N.E. 
939, 121 N.Y. 398: Lincoln v. Linde. 
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receipt, of one of three automobiles 
without demanding the amount of its 


[§§ 214-219 


in connection with the goods on which the lien is 
claimed,*? and statutes providing that, on return 
of an indorsed receipt to the warehouseman and on 
payment or tender of all advances and legal charg- 
es, grain of the grade and quantity specified in such 
receipt shall be delivered,?® a warehouseman has 
been held to have a lien on stored goods for advances 
not made in connection therewith.*® 


Warehouseman who is also factor and commission 
merchant has a lien on goods for all advances*® and 
expenses,*! unless there is a special contract al- 
tering the general usage, in which case such special 
contract controls. *? 


[§ 218] (8) Transportation. In the absence of 
a contract, statute, or custom, the lien does not ex- 
tend to transportation charges advanced on the 
goods;*® but, if a known and established custom 
gives a lien in such ease, the warehouseman may ad- 
vance reasonable charges and hold the goods subject 
to the earrier’s lien for the sum advanced.4+ The 
lien exists when a carrier deposits the goods with in- 
structions to collect back charges,*® and when the 
purchaser of a receipt is put on notice that the goods 
are subject to “charges.’’*® 


[§ 219] 6. Priorities*7’—a.In General. Under 
the general rules,*® when a earrier places goods, 
against which he has a lien for freight, in a ware- 
house, the hen of the warehouseman takes preced- 
ence,*® and the lien of a warehouseman and factor 
for advances on a crop stored by a tenant has been 


signee, although part of the advances 
were not in fact for the benefit of 


16 N.Y.S. 106, 27 Abb.N.Cas. 279. 

fa] Balance due on general ac- 
count by bailor is secured by ware- 
houseman’s lien on stored goods by 
the bailor in his possession. Stall- 
man vy. Kimberly, 24 N.E. 939, 121 N. 
pve 3o3; 


29. See statutory provisions. 


30. Kaufman v. Leonard, 102 N.W. 
©32, 139 Mich. 104. 


31. Kaufman y. Leonard, supra. 

32. U.S.—Devereux v. Fleming, 53 
¥F. 401. 

Cal.—Boas v. De Pue Warehouse 
Co., 230 P. 980, 69 Cal.App. 246, 


Tll.— Schumacher v. Chicago, - etc., 
R. Co., 108 Il.App. 520, 524 [aff 69 N. 
EB. 825, 207 Ill. 199]. 


Mass.—Barker v. Brown, 138 Mass. 
340. 


N.Y.—Schmidt & Webb v. Blood & 
Green, 9 Wend. 268, 24 Am.D. 143. 


Pa.—Steinman v. Wilkins, 7 Watts 
&S. 466, 42 Am.D. 254. 


But see Marks v. New Orleans Cold 
Btorave., Cory oly iSO. yon Ly LO? dua i2., 
90 Am.S.R. 285, 57 L.R.A. 271 (where 
it was held that the holder of a ware- 
house receipt is entitled to delivery of 
the property on tender of charges, 
and payment of charges on other 
property cannot be required before de- 
livery). 

“Where a party has a lawful lien 
on goods for storage, although he may 
have delivered part of them without 
insisting upon the lien, nevertheless 
he has the right to retain the residue 
for the amount due upon the whole.” 
‘Schumacher v. Chicago, ete., R. Co., 
supra. 

[a] Tllustration.—Delivery by a 
warehouseman to the transferee of 


lien, did not impair the right to the 
full amount of the lien for freight 
and storage charges, notwithstanding 
the warehouseman’s lien is specific 
and not general, where the automo- 
biles were received under the same 
bailment. Boas v. De Pue Warehouse 
Co., 230 P. 980, 69. Cal.App. 246. 


Voluntary parting with goods as 
waiving lien generally see infra § 224. 


33. Hale v. Barrett, 26 Ill. 195, 79 
Am.D. 367. 


hs Reidenback y. Tuck, 85 N.Y.S. 


35. See Uniform Warehouse Re- 
ceipts Act § 27. 

36. State Bank of Wilbur v. Almira 
Farmers’ Warehouse Co., 212 P. 543, 
123 Wash. 354. 


{a] Illustration.—Under Reming- 
ton Code (1915) § 3369—27, giving a 
warehouseman a lien on goods de- 
posited or on the proceeds thereof in 
his hands for all advances in relation 
to such goods, a warehouseman has a 
lien for advances in connection with 
growing and handling’ wheat deposit- 
ed with him, such as twine, sacks, 
hay, coal, and oats furnished the de- 
positor. State Bank of Wilbur v. 
Almira Farmers’ Warehouse Co., 212 
P. 543, 123 Wash. 354. 


37. See Uniform Warehouse Re- 
ceipts Act § 27. d 

38. See statutory provisions. 

39. State Bank of Wilbur v. Almi- 


ra Farmers’ Warehouse Co., 230 P. 
817, 181 Wash. 623. 


[a] Illustration.—Under Reming- 
ton Comp. St. § 7001, where warehouse 
receipts showed that grain stored was 
charged with money advanced and 
amounts thereof, the warehouseman 


had a lien therefor as against the as- 


} carrier. 


the grain while stored or in transit, 
within the provisions of Uniform 
Warehouse Act § 27 (Remington 
Comp. St. § 3613). State Bank of 
Wilbur-v. Almira Farmers’ Warehouse 
Co., 230 P. 817, 131 Wash. 623. 


40. Whigham v. Fountain, 63 S.E. 
1115, 132 Ga. 277; Planters’ Warehouse 
mes v. Hardin, 118 S.E. 441, 30 Ga.App. 


Factor’s lien for expenses and ad- 
vances see Factors § 93. 


41. Whigham v. Fountain, 63 S.E. 
1115, 182 Ga. 277; Planters’ Ware- 
house Co. v. Hardin, 118 S.E. 441, 30 
Ga.App. 459. 


42. Whigham v. Fountain, 63 S.E. 
1115, 182 Ga. 277; Planters’ Ware- 
house Co. v. Hardin, 118 S.E. 441, 30 
Ga.App. 459. 


43. Bass v. Upton, 1 Minn. 408. 


44. Sage v. Gittner, 11 Barb. (N. 
Y.) 120: 


[a] Delivery without payment.— 
When the warehouseman possessing 
the lien by custom delivered the prop- 
erty at the owner’s request, without 
requiring immediate payment, it was 
held that suit might be brought to 
recover the amount advanced to the 
Sage v. Gittner, 11 Barb. 
CGNEYD220% 


45. Alden & Co. v. Carver, 81 Am. 
D. 430, 13 Iowa 258. 


46. Security Bank vy. Minneapolis 
Cold Storage Co., 56 N.W. 582, 55 
Minn. 107. 


47. Priority as against claim or 
lien of chattel mortgagee see Chattel 
Mortgages § 408. 

48. See Liens §§ 39-42. 

49. Powers & Co. v. Sixty Tons of 
Marble, 21 La.Ann. 402. 


For later cases, developments and changes in tne law see Annotations, same title and section number, 


mcs Pe 
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§§ 219-221] 


held superior to the lien of the landlord for rent®° 
and of a merchant for fertilizer,>! when the ware- 
houseman had no notice of them, although it has also 
been held that, when the landlord has a lien for 
advances to the tenant, the wrongful taking of the 
crop by the tenant and placing it in storage does not 
give the warehouseman a superior lien.®? 


Under the Uniform Warehouse Receipts Act a 
warehouseman’s lien for storage is paramount,°®® but 
not adverse,°* to the rights of holders of warehouse 
receipts.°®> The provision of the act to the effect 
that the remedy for enforcing a warehouseman’s 
lien provided therein does not preclude any other 
remedies allowed by law for its enforcement®® does 
not enlarge the scope of the warehouseman’s lien 
as defined elsewhere in the act,°* nor indicate a leg- 
islative intent to place the warehouseman on a parity 
with the holder of a negotiable warehouse receipt.®§ 


[§ 220] b. Priority as against Claim or Lien of 
Conditional Vendor.®® In the absence of statute so 
permitting, a conditional vendee may not by contract 
with a warehouseman subordinate the interest of 
his conditional vendor to the warehouseman’s lien,®°® 
and the claim or lien of a conditional vendor takes 
precedence over any common-law claim of the ware- 
houseman for storage on goods deposited by the con- 
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ditional vendee.®1 


Uniform Warehouse Receipts Act nowhere pro- 
vides that a warehouseman’s lien shall be superior 
to a prior lien of a conditional vendor,®? and, under 
such act, the len of a warehouseman on goods stored 
by a conditional vendee is ordinarily regarded as 
subordinate to that of the conditional vendor,®** and 
this rule is not changed by the provision of the act 
permitting other remedies than those provided by 
the act for enforcement of a warehouseman’s lien ;&* 
and the section of the act providing that, where a 
negotiable receipt has been issued for stored goods, 
no seller’s lien shall defeat the rights of any bona 
fide purchaser to whom the receipt has been issued, 
nor shall the warehouseman be obliged to deliver or 
justified in delivering the goods to an unpaid seller 
without surrender of the receipt,®°® has no applica 
tion to a-warehouseman’s claim of a lien on goods for 
which a negotiable receipt was neither issued nor ne- 
gotiated.°° Where, however, the circumstances are 
such that a warehouseman is not chargeable with 
notice of the claim of the conditional vendor, the 
warehouseman’s lien is superior,®* the act placing the 
warehouseman in the position of one taking goods 
in good faith for value.*® 


[§ 221] 7. Assignment of Lien.*® It has been 


os Clark & Cole v. Dobbins, 52 Ga. 


51. Clark & Cole v. Dobbins, supra. 


52. Brown v. Noel, 52 S.W. 849, 21 
Ky.L. 648. 


53. McGann Co. v. New Jersey 
Novelty Footwear Co., 115 A. 445, 96 
N.J.Law 481. 


54. McGann Co. v. New Jersey 
Novelty Footwear Co., supra. 


[a] Lien auxiliary to rights of re- 
ceipt holders.—‘‘The act expressly 
provides for a lien in favor of certain 
Warehousemen’s charges of a char- 
acter necessary for the protection of 
the chattels for the benefit of all con- 
cerned. This lien is paramount, but 
not adverse, to the rights of the hold- 
ers of the receipts. It is auxiliary 
thereto, and a part of the contract of 
bailment, made so by the statutory 
provisions for enforcement.” Mc- 
Gann Co. v. New Jersey Novelty Foot- 
wear Co., 115 A. 445, 446, 96 N.J.Law, 
481. 


55. Rights of warehouse receipt 
holders generally see supra §§ 60-68. 


56. See Uniform Warehouse Re- 
ceipts Act § 35. 


57. Sterchi Bros. Stores v. Weaver, 
43 S.W.(2d) 489, 163 Tenn. 499. 


“This section of the act refers 
only to the remedies available to the 
warehouseman for the enforcement 
of substantive rights secured to him 
by other sections. It does not pur- 
port to enlarge the scope or applica- 
tion of the lien elsewhere defined in 
the act.” Sterchi Bros. Stores v. 
Weaver, supra. 


58. Sterchi Bros. Stores v. Weaver, 
supra. 


“This section speaks for itself, and, 
we think, can have no application to 
the warehouseman’s claim of a lien 
on goods for which a negotiable re- 
ceipt was neither issued nor nego- 
tiated. The section deals only with 
the rights of the holder by negotia- 
tion of a negotiable receipt, and: can 
by no reasonable construction be held 
to declare the right of a warehouse- 


man to a lien for storage charges, 
which is otherwise specifically dealt 
with in the act. There is nothing in 
the act to indicate a legislative intent 
to place the warehouseman on a par- 
ity with the holder by negotiation of 
a receipt issued by him.”  Sterchi 
Bros. Stores v. Weaver, supra. 


59. Interest of conditional vendor 
as protected against claims of ven- 
dee’s creditors generally see Sales § 
1230. 


60. Smith’s Transfer & Storage Co. 
v. Reliable Stores Corporation, 61 
App.D.C. 106, 58 F.(2d) 511. 


[a] District of Columbia Code of 
1924, relating to liens of a warehouse- 
man, does not give his lien preference 
over that of the prior lien of a con- 
ditional vendor. Smith’s Transfer & 
Storage Co. v. Reliable Stores Corpo- 
ration, 61 App.D.C. 106, 58 F.(2d) 511. 


61. Smith y. Campbell, 16 B.C, 505. 


[a] Warehouseman has no com- 
mon-law lien as against conditional 
vendor for storage on goods depos- 
ited by a purchaser holding posses- 
sion under a hire agreement. Smith 
v. Campbell, 16 B.C. 505. 


62. Smith’s Transfer & Storage 
Co. v. Reliahble Stores Corporation, 61 
App.D.C: 106, 58 F.(2d) 611. 


63. Bloomingdale Bros. v. Cook, 
152 A. 666, 8 N.J.Mise. 824; Sterchi 
Bros. Stores v. Weaver, 43 S.W.(2d) 
489, 163 Tenn. 499; Knoxville Outfit- 
ting Co. v. Knoxville Fireproof Stor- 
age Co., 22 S.W.(2d) 354, 160 Tenn. 
208. 

{a] Illustration.—Right of condi- 
tional seller under contract filed be- 
fore chattels were deposited with 
warehouseman was superior to ware- 
houseman’s lien, within 2 Comp. St. 
Suppl. (1924) p 3130 §§ 182—90, 182— 
91; 4 Comp. St. (1910) p 5781 § 28. 
Bloomingdale Bros. v. Cook, 152 A. 
666, 8 N.J.Misc. 824. 

64. Sterchi Bros. Stores v. Weav- 
er, 43 S.W.(2d) 489, 163 Tenn. 499 
(construing Uniform Warehouse Re- 
ceipts Act § 49). 

“The last sentence of section 49 


protects the warehouseman against ~ 
the demand of the conditional ven— 
dor, when the goods demanded are 
covered by a negotiable receipt which 
is not produced nor accounted for; 
but upon the production and cancel— 
lation of such receipt, the section does: 
not purport to declare any further 
right of.the warehouseman against. 
the conditional vendor seeking to er- 
fore his lien for unpaid purchase 
money.” Sterchi Bros. Stores. vy. 
Weaver, supra. 


65. See Uniform Warehouse Re- 
ceipts Act § 49. 


66. Sterchi Bros. Stores vy. Weav- 
er, 43 S.W.(2d) 489, 163 Tenn. 499. 


67. Wooton v. Carrollton Accept- 
ance.Co., 137 So. 390, 103 Fla. 2375 
Albert Lifson & Sons v. Williams, 
162 A. 129, 10 N.J.Misc. 982. 


[a] Umrecorded sales contract.— 
Warehouseman storing furniture pur- 
chased under unrecorded conditional 
sale contract was entitled to lien for 
storage charges, aS against claim of 
conditional seller within 2 Comp. St. 
(1910) p 1532; 4 Comp. St: (1910) p 
5776; Comp. St. Suppl. § 182—91. Al- 
bert Lifson & Sons v. Williams, 162 A. 
129, 10 N.J.Misc. 982. 


68. Wooton v. Carrollton Accept- 
ance Co., 137 So. 390, 1038 Fla. 237. 


[a] Where owner consigns person- 
al property to dealer with express or 
implied authority to sell, giving him 
indicia of ownership but reserving 
title in the owner until payment of 
the purchase price, a warehouseman 
with whom such property is pledged’ 
by the dealer to secure a balance for’ 
storage and labor, the warehouseman 
having no notice of the terms or con-- 
ditions of the consignment or sale to: 
the dealer, has been held entitled to, 
assert his lien as against the elaims: 
of the true owner, the warehousemam 
being by statute put in the position 
of a bona fide purchaser for value. 
Wooton v. Carrollton Acceptance Co., 
137>So. 390, 1038 Bla, 237. 


69. Transfer of lien from property 
to proceeds see infra § 222. 
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held that a warehouseman’s lien is incapable of as- 
signment.’° 


[§ 222] 8. Lien on Proceeds of Goods. Where a 
warehouseman has a lien for storage on goods in 
custodia legis and they are sold by judicial process, 
the purchaser gets a good title and the hen attaches 
to the proceeds of the sale.*1 On removal of goods 
damaged by fire and sale by the insurance company, 
it has been held that the warehouseman acquired no 
lien on the proceeds for the expenses of removal.*? 


[§ 223] 9. Waiver and Loss of Lien—a,. In Gen- 
eral. Although the presumption of law is against 
a waiver by a warehouseman of his lien, and the in- 
tent to waive must be established by the one as- 
serting it,7° a warehouseman’s lien is subject to 
waiver."* 


Particular ways of waiving or losing lien. Among 
other particular ways of waiving or losing his lien,7°® 
a warehouseman may lose his lien by accepting the 
promissory note or bill of the owner for the charg- 
es;*° by stating to one about to take possession un- 
der attachment, who offers to pay charges, that 
there are no charges;** or by making, subsequent to 
storage, a special agreement for a particular mode 
of payment, or for payment at a particular time or 
period;‘® and by agreement to accept a certain sum 
as accrued storage on the sale of goods he waives his 
hen, except as to such sum,’® and a warehouseman 
may waive his lien for storage by delivery of ware- 
house receipts without claim or notation thereon of 
charges.*° But the false and fraudulent issuance 
of warehouse receipts for grain does not cause the 
warehouseman to lose his lien for storage on other 
grain, where the transactions are separate;®+ and 
First] 78. 


70. Hanchett v. Chicago 


Nat. Bank, 25 Ill.App. 274 [rev on] 292, 299 (where it was said: 
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[§§ 221-224 


it has been held that a warehouseman’s lien is not 
affected by an attempted sale of the property by him 
to himself in attempting to enforce his lien, which 
sale is not valid and. does not. pass an absolute title 
to him.8? Nor does the fact that a carrier has not 
given notice that he has stored with a warehouse- 
man goods which the consignee has refused to re- 
ceive defeat the warehouseman’s lien for storage.** 


[§ 224] b. Parting with Possession of Goods—(1) 
In General. A warehouseman’s voluntary surrender 
of possession of the goods without payment of, or 
proper claim for, charges extinguishes his len there- 
on,** and this rule has been codified in many juris- 
dictions,** and where the warehouseman permits the 
depositor to remove the goods, it will be presumed 
that the hen has been waived or abandoned,®°® unless 
his conduet is satisfactorily explained.*7 A ware- 
houseman who has released his lien by surrender of 
the goods may not thereafter claim a lien on other 
goods of the same depositor for unpaid charges on 
the goods surrendered, if the goods were delivered to 
him under different bailments,’* although he has a 
lien on retained goods for charges on surrendered 
goods where all goods were received under one and 
the same bailment.°® 


_If purchaser at foreclosure of bonded warehouse 
thereby acquires a lien on liquors stored-therein for 
the amount of the storage charges, such lien is lost 
by delivery of the property to the holders of ware- 
house certificates therefor.?° 


Involuntarily parting with possession of goods 
ordinarily does not result in loss of his lien by a 
warehouseman.°+ 


session, within Remington Wash. 


“The | Comp. St. § 3615. In re C. A. Taylor 


other grounds 16 N.E. 907, 126 Ill. 
499]. 

71. J. I. Case Plow Works v. Un- 
ion Iron Works, 56 Mo.App. 1. 


72. Savannah Steam Rice Mill, Co. 
v, Hull, 30°S.E. 952, 103. Ga. 831: 


[al Equitable lien denied.—Where 
a warehouseman is required by the 
city to remove from the premises 
goods damaged by fire, he has no 
equitable lien for such expense on a 
fund raised by the sale of part of the 
goods by the insurance company, 
which has paid the full amount of the 
policies and taken possession of the 
property. Savannah Steam Rice Mill 
Co. v.! Hull, 30 S:B. 952, 103) Ga. 831. 


73. Zahner Mfg. Co. v. Harnish, 
24 S.W.(2d) 641, 644, 224 Mo.App. 870 
[cit Cyc]; J. I. Case Plow Works v. 
Union Iron Works, 56 Mo.App. 1. 7 
_ 74 Arizona Storage & Distribut- 
ing. Co. v. Rynning, 293 P. 16, 37 Ariz. 
232. 

[a] Statutory right to foreclose 
lien for past-due storage charges is 
one which may be waived by a ware- 
houseman.) Arizona Storage & Dis- 
tributing Co. v. Rynning, 293 P. 16, 
37. Ariz. 232. 

75. See infra §§ 224-227. 

76. Hale v. Barrett, 79 Am.D. 367, 
26 Ill. 195. 

[a] Lien suspended pending cur- 
rency of bill of exchange see Renald 
vw Walker, 8: U.€.C.P. (Ont.), 37. 

77. Blackman y. Pierce, 23 Cal. 
508. 


distinction that there can be no lien 
where the day or time for payment 
is regulated and fixed by the parties, 
is as old as the year books, and it is 
manifest that the law could not be 
otherwise’’). 

79. Chicago Bd. of Trade v. Buck- 
ingham, 65 Ill. 72. 


80. Collins v. Kent Storage Co., 
199 N.W. 634, 228 Mich. 137. 


[a] Tlustration.—As to flour 
bought by plaintiff from flour com- 
pany which had stored it with defend- 
ant warehouseman, where the latter 
delivered part of flour to plaintiff 
without demanding storage charges 
or claiming lien for advancements, 
and failed to note on warehouse re- 
cept, given to plaintiff for balance of 
flour pursuant to Comp. L. (1915) § 
6564 subds (e), (i), that it claimed 
storage charges and advancements, 
it waived its lien for such charges if 
it had any. Collins v. Kent Storage 
Co., 199 N.W. 634, 228 Mich. 137, 

81. Low v.. Martin, 18 Ill. 286. 

82. Gerold v. Guttle, 106 Ill.App. 
630. 

83. Barker v. Brown, 188 Mass, 
340. 

84. InrecC. A. Taylor Log & Lum- 
ber Co., 41 F.(2d) 249; Collins v. Kent 
Storage Co., 199 N.W. 634, 228 Mich. 
137. 

[a] Tllustration.—Warehouseman’s 
lien for storage on lumber stored in 
bankrupt’s yard under lease was ex- 
tinguished under evidence :showing 
that warehouseman surrendered pos- 


Log & Lumber Co., 41 F.(2d) 249. 


&5. See Uniform Warehouse Re; 
ceipts Act § 29, 


86. Robinson vy. Larrabee, 63 Me. 
116; Zahner Mfg. Co. v. Harnish, 24 
S.W.(2d) 641, 644, 224 Mo.App. 870 
[cit Cyc]. 

al Robinson vy. Larrabee, 63 Me. 
116. 


88. Shingleur-Johnson vy. Canton 
Cotton Warehouse Co., 29 So. 770, 78 
Miss. -875; 84 Am.S.R:. 655; Hill: vi 
London Central Markets Cold Storage 
Co; 26; TLRs 39.7. 5 


{a] Tllustration.—A warehouse- 
man, receiving certain items of prop- 
erty belonging to the same bailor as 
distinct bailments, and who delivered 
all the property consututing one bail- 
ment without collecting his charge 
therefor, has no lien on property re- 
ceived under a different bailment, 
since the lien of a warehouseman is 
special, and is lost by surrendering 
all the property received in the par- 
ticular bailment. Shingleur-Johnson 
v. Canton Cotton Warehouse Co., 29 
So. 770, 78 Miss. 875, 84\Am.S.R. 655, 


89. len for residue of single bail- 
ment see supra § 215. 


90. Packer v. International Trust 
Co., 189 N.E. 808, 245 Mass. 267. 


91. Zahner Mfg. Co. vy. Harnish, 
24 S.W.(2d) 641, 224 Mo.App. 870. 

[a] When property is taken with- 
out warehouseman’s consent or by 
force, there is no waiver of his lien. 
Zahner Mfg. Co. v. Harnish, 24 S.W. 
(2d) 641, 224 Mo.App. 870. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 225-230] 


[§ 225] (2) Under Judicial Process. The taking 
of possession by a sheriff of goods in a warehouse 
in a suit against the warehouseman under an at- 
tachment against him terminates his lien, and no 
interest of the latter remains in the sheriff’s hands 
which can be subjected to sale.°? But a warehouse- 
man’s lien is not lost by the seizure of stored prop- 
erty under legal process issued in connection with 
a claim or suit against the depositor or owner of the 
goods,®? and, if the warehouseman refuses to deliver 
goods to the sheriff on levy, unless paid his charges, 
and agrees to act as keeper for a compensation, this 
does not amount to a waiver of his lien.®4 


Seizure of goods in admiralty has been held not 
to remove a warehouseman’s possessory lien there- 
ouS 


[§ 226] c. Basing Refusal To Deliver on Grounds 
Other than Nonpayment of Charges. If the ware- 
houseman fails to assert his lien and refuses to de- 
liver the goods to the owner for any other reason 
than that the storage charges have not been paid, 
he waives his lien.?® 


[§ 227] d. Conversion. A warehouseman waives 
his lien for charges by conversion of the stored prop- 
erty.°7 

[§ 228] 10. Revival of Lien. A lien which has 
been lost is not revived by the subsequent: accidental 
recovery of possession by the warehouseman;°° and 
a subsequent agreement for storage in a different 
place is not a waiver of the forfeiture, unless such 
is the intention of the parties.®® 


On restorage of goods after surrender and loss of 
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lien, it has been held that the warehouseman acquires 
a lien on the restored goods for prior charges.* 


[§ 229] 11. Enforcement of Lien—a. In General. 
Generally speaking, a warehouseman’s lien for stor- 
age and other charges may be enforced by obtain- 
ing a judgment for the charges and levying an exe- 
cution on the’ goods,? or by foreclosure of the lien 
in an equitable action,? or by way of counterclaim ° 
in an action to recover the property from him,* 
or by retention of the goods pending payment of 
charges.° Additional remedies for enforcement are 
given by statute in many jurisdictions.® 


In admiralty. A warehouseman’s lien under the 
uniform statute may be recognized and enforced 
by a court of admiralty having jurisdiction of the 
proceeds of a ship’s cargo on which such lien had 
been acquired,’ the warehouseman’s possessory lien 
being enforceable by claim® ox intervention.® 


Warehouseman without possession of goods may 
not sue to foreclose his lien.1° 


[§ 230] b. Exclusive Character of Statutory 
Remedies. Existence of additional statutory reme- 
dies does not preclude enforcement of a warehouse- 
man’s lien by common-law remedy,** although, where 
a warehouseman has elected to proceed under stat- 
ute, it has been held that he may not thereafter seek 
an equitable foreclosure of his lien.1?, Where a reme- 
dy of enforcement given by an earlier statute is iden- 
tical with that granted under the Uniform Ware- 
house Reeeipts Act, the latter remedy has been held 


92. Hanchett v. Chicago First Nat. 


Bank, 25 Ill.App. 274 [rev on other 


grounds in 16 N.E. 907, 126 Ill. 499]. 


93. Zahner Mfg. Co. v. Harnish, 
24 S.W.(2d) 641, 224 Mo.App. 870. 


[a] Replevin suit.—Zahner Mfg 
Co: v. Harnish, 24 S.W.(2d) 641, 244 
Mo.App. 870. 


94. Robinson v. Columbia Spinning 
COpveZeNiYeSueTble 31 VApp:Diyis 123:8; 
28 N.Y.Civ.Proc. 135, 6 N.Y.Ann.Cas. 
112. 


95. Clifford v. Merritt-Chapman & 
Scott Corporation, 57 F.(2d) 1021. 


96. Scott v. Jester, 13 Ark. 437; 
Long Island Brewery Co. v. Fitzpat- 
rick, 18 Hun (N.Y.) 389; Holbrook v. 
Wight, 24 Wend. (N.Y.) 169, 35 Am.D. 
607; Boardman y. Sill, 1 Campb. 410 
note. 


97. Security Trust Co. v. Long, 16 
S.W.(2d) 82, 321 Mo. 1229. 


[a] Tllustration.—Lien for demur- 
rage and storage charges was waived 
by conversion. Security Trust Co. v. 
Long, 16 S.W.(2d) 82, 321 Mo. 1229. 


98. Hale v. Barrett, 79 Am.D. 367, 
26 Ill. 195. 


99. “Robinson v. Larrabee, 63 Me. 
6. : 


1. Kaufman v. Leonard, 102 N.W. 
632, 139 Mich. 104. 

[a] Tus 
§ 5031, giving a lien to warehouse- 
men, which shall extend to all legal 
demands for storage against the own- 
er of the property, where goods, re- 
moved without payment of charges, 
are subsequently stored, the ware- 
houseman may retain them for pay- 
ment of the first charges. Kaufman 
v. Leonard, 102 N.W. 6382, 139 Mich. 
104. 


Ilustration.—Under Comp. L. 


Stewart v. Naud, 58 P. 186, 125 
Cal. 596; Jewett vy. City Transfer & 
Storage Co., (Cal.App.) 18 P.(2d) 351. 


[a] “At common law the remedy 
of a warehouseman to collect for 
delinguent storage charges was ef- 
fected by means of an action at law.” 
Jewett v. City Transfer & Storage 
Co., (Cal.App.) 18 P.(2d) 351, 352. 


3. Howard v. J. P. Paulson Co., 
127 P. 284, 41 'Utah 490. 


4.. Howard v. J.P. Paulson, Co:, 
127 BP. 284, 41 Utah 490. 


[a] Tllustration.—A  warehouse- 
man’s lien may be enforced to the ex- 
tent of the amount found due, by way 
of counterclaim in a replevin action 
to recover the property. Howard v. 
re P. Paulson Co., 127 P. 284, 41 Utah 

0. 

Counterclaim for storage in action 
by depositor for damage to goods see 
infra § 246. 

5. Penick v. Almand, 87 S.E. 845, 
17 Ga.App. 589. 


6. See statutory provisions; 
case infra this note. 


[a] In California to enforce his 
lien, a warehouseman has the remedy 
by sale as provided by the Uniform 
Warehouse Receipts Act and also ad- 
ditional statutory remedy including 
foreclosure of right of redemption 


and 


(St. [1909] p 442 § 338; p 444 § 35; 
Civ. Code §§ 1856, 3011; Pol. Code, § 
4468). Jewett v. City Transfer & 


Storage Co., (Cal.App.) 18 P.(2d) 351. 
Enforcement of lien by s&le of 
goods see infra §§ 231-238. 
7. Clifford v. Merritt-Chapman & 
Scott Corporation, 57 F.(2d) 1021. 
[a] Although this is not a mari- 
time lien, an admiralty court having 


jurisdiction over the cargo, on which 
the lien was acquired under the state 
statute, by reason of maritime liens 
thereon, and having by sale transfer- 
red all liens to the proceeds, which 
are a fund to be disbursed, will rec- 
ognize and pay all proper claims 
against such fund, including the stat- 
utory lien and claim of the ware- 
houseman. Clifford v. Merritt-Chap- 
man & Scott Corporation, 57 F.(2d) 
1021. 

8. Clifford v. Merritt-Chapman & 
Scott Corporation, supra. 


9. Clifford v. Merritt-Chapman & 
Scott Corporation, supra. 


10. Sachs v. Kinyoun, 47 App.D.C. 
561. 
11. Jewett v. City Transfer & 


Storage Co., (Cal.App.) 18 P.(2d) 351. 


[a] “Remedy” detined.—Within 
statute (St. [1909] p 444 § 35), pro- 
viding that remedy given therein to 
enforce a warehouseman’s lien does 
not preclude other lawful remedies, 
“remedy” is the means authorized for 
collecting a warehouseman’s proper 
storage charges. Jewett v. City 
Transfer & Storage Co., (Cal.App.) 
18 P.(2d) 351. 


No Sachs v. Kinyoun, 47 App.D.C. 
561. 
[a] TIllustration.—The right to a 


bill in equity to enforce a warehouse- 
man’s lien cannot be claimed under 
Code of Law (1911) p 419 § 385, pro- 
viding that the statutory remedy does 
not preclude other remedies, where 
plaintiff did not proceed by bill in 
equity in the first instance, but elect- 
ed to proceed otherwise, and, after los- 
ing possession of the goods through 
a replevin suit between other parties, 
filed a bill to restrain that proceeding. 
Sachs v. Kinyoun, 47 App.D.C. 561. 
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exclusive of the former.!? 


Under statutes permitting a warehouseman to sell 
stored goods for charges,'* the warehouseman may 
elect either to sell the goods under’ the statute or 
sue for his charges,’® although he may not continue 
to charge storage after lapse of a reasonable time 
in which to enforce his lien by one method or the 
“other,‘® and statutes authorizing sale of goods to 
satisfy a warehouseman’s lien. for charges have been 
held so far exclusive in character so as to preclude a 
warehouseman from proceeding under other and gen- 
eral statutes regulating sale to satisfy hens general- 
ly.17 

{§ 231] c. By Sale of Goods1’—(1) In General. 
In the absence of statutory authority stored goods 
eannot be sold for charges without an order of 
eourt.t® 


Depositary for hire. A warehouseman agreeing 
to hold goods for a specified time and to deliver them 
on the owner’s order becomes a depositary for hire 
within the meaning of code provisions regulating en- 
forcement of lien of such depositaries by sale of the 
goods.?° 

Statutes regulating enforcement of lien by ware- 
housemen who are also common carriers, and permit- 


13. Jewett v. City Transfer &]|Carriers §§ 128, 346-349, 730. 
Schacht v. Oriental Storage & 


" Storage Co., (Cal.App.) 18 P.(2d) 351. 202. 
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ting sale,*1 are inapplicable to warehousemen engag- 
ed in the business of mere storage for hire,?* and, if 
such a warehouseman sells goods under such statutes, 
instead of proceeding under other statutes regulat- 
ing sale by ordinary warehousemen, he is guilty of 
conyersion.7° 


Known and unknown owners. A warehouseman’s 


statutory right to sell goods for unpaid charges has 
been held available irrespective of whether the own- 


_er of the goods was known or unknown.”* 


[§ 232] (2) Compliance with Contract or Statu- 
tory Requirements Governing Sale—(a) In General. 
To be legal, a warehouseman’s sale of stored goods 
to enforce his lien ordinarily should be made in ac- 
cordance with applicable requirements of contract?® 
or statute,?® although the warehouseman’s failure to 
observe all requirements may not render him sub- 
ject to exemplary damages under a statute provid- 
ing for such damages in case of an unauthorized 
sale.?? 


Waiver. While statutory requirements governing 
sale may be waived by agreement of the parties,”® 
or by failure of an owner cognizant of irregularities 
to object thereto,?® an arbitrary insertion in the re- 


Co., 95 S.W. 964, 119 Mo.App. 83. 
N.Y.—Sand v. Rosenagel, 83 N.Y.S. 


{a] | Tllustration.—The remedy af- | Transfer Co., 143 N.W. 1058, 155 Wis. |255, 40 Misc. 666, 13 N.Y.Ann.Cas. 
forded by statutes, if applicable to|121; Devlin v. Wisconsin Storage Co., |107; Robinson v. Wappans, 68 N.Y.S. 


815, 34 Mise. 199; Dawley v. Loria, 


foreclosure of a warehouseman’s lien, 
being identical with the remedy under 
the Uniform Warehouse Receipts 
Act, was not one of “other remedies” 
contemplated by such act for enforc- 
ing a warehouseman’s lien, and was 
superseded thereby (St. [1909] p 4387, 
as amended; p 444 § 35; Civ. Code §§ 
3051, 3052). Jewett v. City Transfer 
& Storage Co., (Cal.App.) 18 P.(2d) 
351. 

14. See infra §§ 231-238. 

15. Morgan v. Murtha, 40 N.Y.S. 
376, 17 Misc. 292 [rev on other 
grounds 42 N.Y:S. 374, 18 Misc. 438]. 


16. See supra § 190. 


17. Stoddard v. Crocker, 62 A. 241, 
100 Me. 450. 


; Sale under statute see infra §§ 231- 
238. 
18. Sale to collect advances see su- 
pra § 197. 


49. Jewett v. City Transfer & 
Storage Co., (Cal.App.) 18 P.(2d) 351, 
352 [cit Cyc]; Reebie v. Brackett, 
109 T11.App. 631; Stoddard v. Crocker, 
‘62 A. 241, 100 Me. 450; Kusenberg v. 
Browne, 42 Pa..173. Compare Cush- 
man v. Hayes, 46 Ill. 145 (where 
plaintiff bailor recovered damages 
against a warehouseman for conver- 
‘sion by unauthorized sale of goods for 
charges without prior notice, but 
where the court intimated that aside 
from statute goods might properly 
have been hold after due notice). 


fa] At common law, a warehouse- 
man had no direct, personal remedy 
of selling the property for collection 
of charges, but was relegated to an 
action which, on recovery of judg- 
ment, carried with it the usual means 
of enforcement. Jewett |v. City 
Transfer & Storage Co., (Cal.App.) 
18 P.(2d) 351. 

20. Shedoudy v. Spreckels Bros. 
Commercial Co., 99 P. 535, 9 Cal.App. 
398. 

21. See statutory provisions; and 


133 N.W. 578, 147 Wis. 518. 

[a] Warehouseman engaged in 
draying business is not a common 
carrier as to that portion of its busi- 
ness which consists of storing goods 
for hire, and may not proceed to sell 
under the statute regulating ware- 
housemen who are common carriers. 
Schacht v. Oriental Storage & Trans- 
fer Co., 143 N.W. 1058, 155 Wis. 121. 


23. See supra § 171 note 97 [a]. 


24. Shedoudy v. Spreckles Bros. 
seers Co., 99 P. 535, 9 Cal. App. 
98. 


{a] Tllustration.—The right of a 
warehouseman, under Pol. Code §& 
3158, to sell property for charges if 
not called for within sixty days from 
the receipt, applies as well to a case 
where the owner is known as to that 
where he iS unknown. Shedoudy v. 
Spreckles Bros. Commercial Co., 99 
P. 535, 9 Cal.App. 398. 


25. Whigham vy. Fountain, 63 S.E. 
1115, 132 Ga. 277; Warehouse -Co. v. 
Hardin, 118 S.E. 441, 30 Ga.App. 459. 


[a] If there is special contract 
regulating the warehouseman’s right 
to sell, the parties are bound by its 
terms as to notice to, and consent of, 
the owner. Whigham v. Fountain, 
63. S:H. 1115, 1382 Ga. 277. 

26. D.C.—Baum v. Wm. Knabe, 
etc., Mfg. Co., 33 App.Cas. 237. 

Ga.—Whigham vy. Fountain, 63 S.E. 
1115, 182 Ga. 277; Planters’ Ware- 
house Co. v. Hardin, 118 S.E. 441, 30 
Ga.App. 459. 

Tll.— Ruud v. Bostrom, 227 Ill.App. 
186; Van Buren Storage, ete, Co. v. 
Mann, 139 Ill.App. 652. 

Iowa.—Jeffries v. Snyder, 81 N.W. 
678, 110 Iowa 359. 

Me.—Stoddard v. Crocker, 62 A. 241, 
100 Me. 450. : 

Minn.—-Jesurun v. Kent, 47 N.W. 
784, 45 Minn. 222. 

Mo.—Ward v. Morr Transfer, etc., 


173 N.Y.S. 468. 

[a] Generally speaking, the stat- 
utory right of a warehouseman to en- 
force, by the sale of goods stored 
with him, his lien for unpaid charges 
thereon, is a power uncoupled with 
an interest, and every prerequisite to 
the exercise of the power muSt pre- 
cede its exercise in order to make 
such a sale valid. Baum v. Wm. 
Knabe, ete., Mfg. Co., 33 App.D.C. 237. 

[b] Advertisement of sale neces- 
sary under New York statute. Daw- 
ley v. Loria, 173 N.Y.S. 468. 

[ec] Publication.—A sale by a 
warehouseman of stored goods to en- 
force his lien for charges, made with- 
out publication for six days in a daily 
newspaper, aS required by Code [31 
U.S. St. at Ls p-1432 ¢.854]7 § 1619,"is 
absolutely void; and the purchaser 
of the goods acquires no property in 
them as against the owner, or the 
party from whom the owner bought 
them under a contract of conditional 
sale. Baum v. Wm. Knabe, ete., Mfg. 
Oop ss rApp LG 2s 


[d] Private sale forbidden and 
Subjects warehouseman to liability 
where the statute requires sale at 
public auction. Dawley vy. Loria, 173 
N.Y.S. 468. 


27. Jeffries v. Snyder, 81 N.W. 678, 
110 Iowa 359. 


[a] Bona fides.—Under a statute 
allowing exemplary damages against 
a warehouseman for selling stored 
goods except to enforce his lien, he 
is not liable for mere failure to ob- 
serve all legal requirements in a bona 
fide attempt to enforce the law. Jef- 
ables v. Snyder, 81 N.W. 678, 110 Iowa 


28. Shedoudy v. Spreckels Bros. 
Commercial Co., 99 P. 535, 9 Cal.App. 
398; State Trust Co. v. Casino Co., 
39 N.Y.S. 258, 5 App.Div. 381. 


29. Webb v. Downes, 101 N.W. 966, 
93 Minn. 457, : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 232-236] 


ceipt will not be deemed a waiver.*° 


[§ 233] (b) Notice of Sale—aa. Necessity. Be- 
fore selling goods to enforce his lien a warehouse- 
man should comply with provisions of applicable 
eontract®? or statute’? requiring notice of the pro- 


posed sale. 


Knowledge of owner’s address. 
man’s failure to give notice of sale will not be ex- 
cused where he knew,*® or should have known,** the 


address of the owner of the goods. 


Provisions of warehouse receipt dispensing with 
statutory requirements as to notice are ineffectual 
where contrary to provisions of the statute that a re- 
ceipt must contain nothing contrary to the provisions 


of such statute.*® 


Waiver of notice. 


been filled out nor exeeuted,*® nor 


[a] Owner present at sale and 
raising no objection to sale of goods 
in bulk could not thereafter object 
that the goods should have been sold 
separately, as the irregularity, if any, 
was waived by his failure to offer sea- 
sonable objection. Webb v. Downes, 
101 N.W. 966, 93 Minn. 457. 


30. Sand v. Rosenagel, 83 N.Y.S. 


255, 40 Misc. 666, 13 N.Y.Ann.Cas. 
OT 
31. Whigham v. Fountain, 63 S.E. 


1115, 132 Ga. 277. 


32. Cal.—Stewart v. Naud, 58 P. 
186, 125 Cal. 596; Shedoudy v. Spreck- 


els Bros. Commercial Co., 99 P. 535, 
9 Cal.App. 398. 
D.C.—Baum v. Wm. Knabe, etc., 


Mfg. Co., 33 App.D.C. 237. 


Ga.—Whigham v. Fountain, 63 S.B 
tts 8 132. .Ga, 2ite sPlanters’ Ware- 
house Co. v. Hardin, 118 S.E. 441, 3 
Ga.App. 459. 


Tll.—Ruud v. Bostrom, 227 Ill.App. 
186. 


lowa.—Jeffries v. Smyder, 81 N.W. 
678, 110 Iowa 359. 


Ky.—Bogle’s Adm’r v. Thompson, 
20 S.W.(2d) 173, 230 Ky. 538. 


Me.—Stoddard vy. Crocker, 
241, 100 Me. 450. 


N.Y.—Sand v. Rosenagel, 83 N.Y.S. 
255, 40 Mise. 666, 13 N.Y.Ann.Cas. 
107; Robinson v. Wappans, 68 N.Y.S. 
815, 34 Mise. 199; Dawley v. Loria, 
173 N.Y.S. 468. 


[a] Failure to give owner statu- 
tory notice renders sale void.—Baum 
v. Wm. Knabe, etc., Mfg. Co., 33 App. 
DPIC Zaks 


[b] Failure to notify known hold- 
er of warehouse receipt before selling 
goods for charges renders sale void. 
Bogle’s Adm’r v. Thompson, 20 S.W. 
(2d) 173, 230 Ky. 538. 

33. Ruud v. Bostrom, 227 Ill.App. 
186. 

34. Stewart v. Naud, 58 P. 186, 125 
Cal. 596; Ward v. Morr Transfer, 
etc., Co., 95 SW. 964, 119 Mo.App. 
83. 


62 A. 


[a] If owner’s address can be as- 
“certained by reasonable inquiry, want 
of knowledge of the address will not 
excuse a failure to give notice. 
Stewart v.. Naud, 58 P. 186, 125, Cal. 
596. 

{[b] Negligence of warehouseman 
in not noting address of depositor of 
goods, as requested, will not excuse 
the failure to notify him of the.sale 


A statutory requirement of no- 
tice is not waived by. provisions of a warehouse re- 
ceipt regulating notice where such receipt has not 
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A warehouse- 
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insertion in the receipt of a waiver of notice by the 


[§ 234] bb. Sufficiency. Notice should be given 
at the time specified by applicable statute.** 
property to be sold should be sufficiently described in 
the notice of sale.?°® 
of sale specified in the notice and the date of sale 
specified in the advertisement is immaterial where 
the owner was present on neither date and was not 
harmed by such discrepancy.*° 


[§ 235] cc. Delivery or Mailing of Notice. Stat- 
ute requiring delivery of notice in person or by reg- 
istered letter should be complied with.*! 
warehouse receipt requiring mailing of notice to the 
owner at a specified address, the mailing of a notice 


The 


A discrepancy between the date 


Under a 


to him at a different address is not sufficient.*? 


by the arbitrary 


of his goods for storage charges be- 
cause the warehouseman did not 
know his address. Stewart v. Naud, 
58 P. 186; 125° Cal: 596: 


[c] Expression, “if his address is 
known,” in Rev. St. (1899) § 10571, 
providing for a warehouseman giving 
notice by mail to the owner of goods 
stored, if his address is known, of 
sale of the goods for storage, means 
if his address is known or could be 
ascertained by reasonable inquiry. 
Ward v. Morr Transfer, etc., Co., 95 
S.W. 964, 119 Mo.App. 83. 


35. Lake v. Dye, 133 N.E. 448, 232 
N.Y. 209. 
[a] Ilustration.—The fact that a 


receipt given to the owner of goods 
by warehousemen contained a pro- 
vision that, if at any time storage 
charges for twelve or more months 
were unpaid, the goods might be sold 
to pay the same without further no- 
tice, was of no effect, in view of the 
provisions of the Warehousemen’s 
Law (Gen. Bus. L. §§ 91, 118), for- 
bidding inserting in a receipt of any- 
thing contrary to such law. Lake 
v. Dye, 133 N.E. 448, 232 N.Y. 209. 


36. Conte v. Mill & Mine Supply 
Co., 156 N.E. 233, 24 Ohio App. 488. 


Sand v. Rosenagel, 83 N.Y.S. 
Misc. 666, 13 N.Y.Ann.Cas. 107. 


38. See caSe infra this note. 


[a] Notice held sufficient.—Under 
statute providing that a warehouse- 
man could sell for the nonpayment 
of storage for more than _ three 
months, on notice to the owner prior 
to the expiration of three months 
from the receipt of the goods, it was 
held that notice was sufficient if giv- 
en before sale, and after the expira- 
tion of the three months. Jeffries v. 
Snyder, 81 N.W. 678, 110 Iowa: 359. 


39. See cases infra this note. 


[a] Description held snufficient.— 
Where property. sold by a warehouse- 
man for storage included carpenter’s 
tools and a violin, it was properly de- 
scribed in the notice as household 
goods. Webb v. Downes, 101 N.W. 
966, 93 Minn. 457. 


[b] Description held not insuffi- 
cient as matter of law.—Lake v. Dye, 
133 N.E. 448, 232 N.Y. 209. 


40. Lake v. Dye, 133 N.E. 448, 232 
N.Y. 209. 


37. 
255, 40 


ean Dawley: v. Loria, 173 N.Y.S. 
468. 
‘42. Conte v. Mill & Mine Supply 


Co.,- 156 N,H. 238, 24 Ohio App. 488. 


[§ 236] (3) Time for Sale. 
sold to collect storage and other charges before the 
maturity of the debt,** nor before the time specified 
by applicable statute** or contract.*® 


Goods may not be 


[a] Mailing of notice by regis- 
tered letter to wrong address, such 
letter and notice subsequently being 
returned to the warehouseman by the 
postal authorities because undeliv- 
ered, was not a sufficient compliance 
with a provision of a warehouse re- 
ceipt requiring mailing of notice to 
“below address,’ where no address 
was given “below,” but an address’ 
other than that to which the notice 
was mailed was given at the head 
of the receipt. Conte v. Mill & Mine 


Supply Co., 156 N.E. 233, 24 Ohio 
App. 488. 
43. Whigham v. Fountain, 63 S.E. 


1115, 182 Ga. 277; Planters’ Ware- 
house Co. v. Hardin, 118 S.E. 441, 30 
Ga.App. 459. 


[a] Im absence of contrary con- 
tract, a warehouseman with whom 
cotton is stored for the owner who 
makes advances, and who claims the 
cotton as security, cannot sell the 
cotton until after maturity of the 
debt. Whigham v. Fountain, 63 S.E. 
PSs 132 Ganr2n (. 


44. Stoddard v. Crocker, 62 A. 241, 
100 Me. 450. 


45. Arizona Storage & Distribut- 
ing Co. v. Rynning, 293 P. 16, 37 Ariz. 
232; Shedoudy v. Spreckels Bros. 
Commercial Commo ney 53d.495Cal ADD; 


[a] Special contract controlling 
over statutory provision.—(1) If a 
warehouseman expressly agrees to 
keep goods until a specified date, or 
until the owner makes an extended 
trip, the limitation of sixty days fixed 
by statute, after which sale may be 
made for charges, as provided by Pol. 
Code §§ 3152, 3153, does not apply. 
Shedoudy v. Spreckels Bros. Commer- 
cial; Coveggy BP.) 5353 9 Cal Appa oS. 
(2) Although the Unifdédrm Warehouse 
Receipts Act permits sale, after no- 
tice and advertising, for any past-due 
storage charges, where the warehouse 
receipt provides that “the merchan- 
dise listed on this receipt is subject 
to sale within 6 months from date for 
nonpayment of charges accrued,’. the 
evident purpose of such provision is 
for the benefit of the depositor by 
giving him six months’ grace in which 
to pay storage, and not to give the 
warehouseman a _ privilege already 
vouchsafed him by law; and accord- 
ingly goods may not be sold until the 
depositor is six months or more in 
arrears. Arizona Storage & Distrib- 
ting Co: vo KWynnine, 2930 by etosron 
Ariz. 232. 


[b]. Reasonable time.—(1) Where 


508 =[67 C.J.] 


[§ 237] (4) Quantity To Be Sold. Unless per- 
mitted by the statute,*® a warehouseman may not 
lawfully sell more than enough to satisfy his claim.*? 


Under the Uniform Warehouse Receipts Act it has 
been held that a warehouseman may sell all the 
goods to satisfy charges less in amount than the 


sales price of the goods.*§ 


[§ 238] (5) Application and Distribution of Pro- 
After payment of charges, the residue of 
the proceeds of the sale belongs to the owner,°® and, 
if the warehouseman has unlimited authority to sell, 
he is liable to account only for the price received.*! 
If his charges are greater than the value of the goods 


ceeds.*° 


a warehouseman agrees to hold goods 
and deliver them on the owner’s or- 
der, the latter is entitled to have 
them held a reasonable time, under 
the circumstances of the case, before 
a sale; and, where a warehouse com- 
pany is informed by an owner of 
goods left in storage that he is going 
on a long trip, and agrees to keep 
them for him and deliver them on his 
order without specification as to time, 
six months cannot be said to be, asa 
matter of law, a reasonable time be- 
fore sale for charges on his failure to 
call for them. Shedoudy v. Spreck- 
els Bros. Commercial Co., 99 P. 535, 
9 Cal.App. 398... (2) Where a ware- 
houseman continues to hold goods 
for the owner under an express agree- 
ment, without specification as _ to 
time, the minimum time of one year, 
fixed’ by Civ. Code § 1857, for the sale 
of nonperishable goods for storage 
charges furnishes a measure that 
may well be applied to the time be- 
fore which a sale may be made in 
case of the owner’s failure to call 
for the goods. Shedoudy v. Spreckels 
Bros. Commercial Co., supra. 


[c] Failure of warehouse com- 
pany’s representative to recollect his 
agreement to deliver goods to owner 
at particular time, or to note the 
agreement on the account kept with 
the goods, which were afterward sold 
for charges, in violation of the agree- 
ment, was the negligence of the com- 
pany. Shedoudy v. Spreckels Bros. 
Commercial Co.;).99; P.j585,% 9 Cal. 
App. 398. 


46. See infra text and note 48. 


47. Jesurun v. Kent, 47 N.W. 784, 
45 Minn. 222; Ward v. Morr Trans- 
fer; etc:; Co., 95 S.-W 964, °119'/Mo. 
App. 83. : 


{a] Iustrations.—(1) Under stat- 
utes giving a lien for storage charg- 
es, and providing that, if they are 
not paid within three months, the 
bailee may sell the property, and ap- 
ply the proceeds to discharge the lien 
and costs, the remainder, if any, to 
be paid over to the owner, where the 
bailee, where a humber of articles 
were deposited at one time, adver- 
tised and sold the property article by 
article, and continued the sale’ after 
enough had been realized to pay the 
charges more than three months past 
due and the costs, the authority to 
sell terminated when that amount 
was realized, and, it not appearing 
which of the articles were sold be- 
fore that, the bailee was liable in tro- 


ver for the value of all of them. 
Jesurun v. Kent, 47 N.W. 784, 45 
Minn. 222. (2) Under statutes de- 


claring it lawful, if one having goods 
in a warehouse does not pay the stor- 
age charges in a certain time, for the 
warehouseman to sell at auction such 
goods, or so much thereof as will pay 


‘claim 
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at the time of sale, the warehouseman is not lable 
to the owner for any of the proceeds.* 
the sale of part of stored property may be applied 
in satisfaction of a warehouseman’s lien on both sold 
and unsold property.°® 


[§ 239] O. Actions*—1. Actions against Ware- 


Proceeds of 


housemen—a. Remedies Available—(1) In General. 


Trover.°* 


all charges, it is the warehouseman’s 
duty to sell no more than is reason- 
ably necessary for such purpose, and 
to that end he should furnish reason- 
able opportunity to prospective pur- 
chasers to examine the property, and 
having unnecessarily sold. all the 
goods, when clearly less would have 
been enough, he is guitty of conver- 
sion of all. Ward vy. Morr Transfer, 
omar Co., 95 S.W. 964, 119 Mo.App. 


_ 48. Arizona Storage & Distribut- 
we Co. v. Rynning, 293 P. 16, 37 Ariz. 


[a] Tllustration.—Where defend- 
ant warehouseman sold more goods 
than was necessary to pay storage 
and other charges, granting there was 
due it all that it claimed, and selling 
all of plaintiffs’ property realized 
some eighty dollars more than its 
claim, if the facts justified a sale 
at all, under the law defendant was 
justified in selling all of the prop- 
erty. “Section 28 of the Uniform 
Warehouse Receipt Act (Rev. Code 
1928, § 3248) gives the warehouseman 
a lien ‘against all goods, whenever 
deposited,’ with certain exceptions 
immaterial here, and _ section 33 
(Rev. Code 1928, § 3252) thereof au- 
thorizes ‘a sale of the goods by auc- 
tioh Tilo? snotonsatisiy, pany ewalid 
«i. forlwhichs he:vhas.a 
lien on the goods.’ This expressly au- 
thorizes a sale of all the goods by 
the warehouseman and from the pro- 
ceeds thereof the payment of his lien, 
including the reasonable charges of 
notice, advertisement, and sale; and 
the balance, if any, he is required to 
deliver to the rightful claimant or 
owner of goods.” Arizona Storage & 
Distributing Co. v. Rynning, 293 P. 
16, 19, 8% Aviz., 232. ‘ 


49. Warehousemen’s liability for 
wrongful disposition of proceeds of 
sale see supra § 177. 


50. Boilvin v. Moore, 22 Ill. 318. 
51. Richmond v. Brewster, 2 N.Y. 
S. 400. 
roe Gerold v. Guttle, 106 Ill.App. 
53. Brooks v. Carpenter, 191 N.W. 


1001, 154 Minn. 502. 


[a], Regarded as one transaction, 
—The shipment for storage by the 
owner of twenty-six cars of lumber 
at different dates, although in con- 
tinuous sequence, constituted one 
transaction, and not separate and in- 
dependent contracts, and a surplus 
from sale of two cars was properly 
applied in reduction of warehouse- 
man’s lien as a whole. Brooks vy. 
Pe hea ak 191 N.W. 1001, 154 Minn. 
02. 

54, Actions by bailor generally see 
Bailments § 122. 


*By WILLIAM A. MARTIN (§§ 239-290). 


An action of trover may be maintained 
against a warehouseman where he wrongfully sells 
another’s goods stored in his warehouse,®® where he 
wrongfully refuses to deliver them on demand,°*® or 
delivers them intentionally, negligently, or by mis- 
take to a person not entitled to them.®? 


An action 


55. Ark.—Murray Transfer Co. v. 
Jones, 225 S.W. 232,146 «Ark. 153; 
Giseen v. Ward, 49 S.W. 827, 66 Ark. 


Ind.—Jordan yv. Shireman, 28 Ind. 
136. 


lowa.—Dierkson vy. Cass 
Mill, etc., Co., 42 Iowa 38. 


Mass.—Thacher vy. Moors, 134 Mass. 
156. 
Tex.—Hagood vy. Elson, 21 Tex. 506. 
56. Cal—Hanna v. Flint, 14 Cal. 


County 
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Conn.—Barker vy. Lewis Storage, 
ete., Co., 65 A. 143, 79 Conn. 342, 118 
Am.S.R. 141. 


Ga.—Planters’ Warehouse y. Sims, 
132 S.H. 252, 35 Ga.App. 212; Sparta 
Hee v. Butts, 61 S.E. 298, 4 Ga.App. 
308. 


Tll.— German Nat. Bank v. Meadow- 
croft, 95 Ill. 124, 35 Am.R. 137. 


Md.—Hopkins v. Stump, 2 Harr. 
& J. 301; Levering v. Bond’s Adm’r, 
2 Harr. & J. 300. 

Minn.—Daniels v. Palmer, 42 N.W. 
855, 41 Minn. 116. 


N.Y.—Ball vy. Liney, 
Am.R. 511. 


N.D.—Marshall y. Andrews, 79 N. 
W. 851, 8 N.D. 364. 


Wash.—Pullman First Nat. Bank 
VerxOunes 55 7B. 215,19 iWwasin save 


Wis.—Fenelon v. Hogoboom, 31 
Wis, 172. 

Eng.—Hendersen Ve 
L1S9sT 1"OB. sak: 


{a] Mere failure of warehouseman 
to deliver is not such conversion as 
will support trover where he sets up 
no title hostile to that of the bailor, 
has not appropriated the property to 
his own use or the use of a third per- 
son, and has not exercised any do- 
minion over it inconsistent with the 
bailment. Davis v. Hurt, 21 So. 468, 
114 Ala. 146, 152; Ross v. Johnson, 5 
Burr. 2825, 98 Reprint 483. To same 
effect Alabama & Tennessee Rivers 
Co. v. Kidd, 35 Ala. 209. 


[b] Where bailment not shown.— 
Where goods are deposited with a 
company for storage for the purpose 
of eventual sale to the company, on 
the consummation of the sale and 
failure to pay the balance due there- 
for, the right of action is not in trover 
for wrongful appropriation of. the 
grain, but an action to recover the 
balance due. Swan yv. Tabor Co-oper- 
ative Grain Co., 250 Ill.App. 67. 


Demand for delivery see supra §§ 
158, 159. 

57. U.S.—Atlanta Nat. Bank v. 
Southern R. Co., 106 F. 623. 

Ala.—Alabama, ete., R. Co. v. Kidd, 
35 Ala. 209. 


48 N.Y. 6, 8 


Williams, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 239-243] 


for conversion lies against a warehouseman receiv- 
ing possession of goods from a bailor thereof who 
has converted them to his own use by depositing them 
with the warehouseman to his own order, taking a 
negotiable receipt therefor and pledging the receipt 
as collateral security for a loan.®8 


Replevin®® does not lie where the property has 
been utterly destroyed and is not in existence at the 
time of the issuance of the writ,*®° the proper remedy 
being by action on the contract of bailment.*1 


Assumpsit or case.°? Assumpsit will lie for a 
breach of contract by the warehouseman, and case 
will lie for a violation of the duty imposed by the 
contract.®? Assumpsit lies for breach of the express 
or implied contract to deliver the goods, in case of 
a wrongful sale thereof by the warehouseman,** or 
of his failure or refusal to deliver the goods,®* but 
it does not lie to recover the value of the property 
which is not recoverable in this form of action.*® 
Where the goods are destroyed or damaged by rea- 
son of the warehouseman’s negligence, the bailor may 
maintain an action on the case or assumpsit on the 
contract of bailment to recover their value or dam- 
ages for the injury.°7 An action on the case is a 
proper form of remedy where goods are lost by 
the warehouseman.®® Where a warehouseman, con- 
trary to statute, or even in the absence of a statute, 
fraudulently issues warehouse receipts without hay- 
ing the goods actually in store, a person who ad- 
vances money on the faith of the receipts may main- 
tain an action on the case against him, whether his 
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loss consists in being deprived of the goods or of’ 


the money.*® An action of deceit will lie against 
a warehouseman for false representations by him 
that his warehouse was fireproof, whereby plaintiff 
was induced to deposit goods therein, which were 
afterward destroyed by fire from the outside.7° 


[§ 240] (2) On Compromise Agreement. Where 
goods deposited with a warehouseman are stolen, and 
the depositor demands payment for them from him, 
and he finally agrees to pay a less sum than that 
claimed, in settlement, but pays only a part of it, 


Rico Fed. 265. 
notes 64-70. 


64. Ives v. 


Tll.—Mayer v. Miller, 213 Ill. App. 
279. 


And see cases infra 


Hartley, 
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and suit is brought for the balance, it is immaterial 
to the issue that he was not originally liable as ware- 
houseman, the suit being brought on the compromise 
agreement,71 


[§ 241] (8) As Affected by Statute or Special 
Provisions in Contract. A statute declaring it the 
duty of a warehouseman to deliver grain called for 
by a warehouse receipt, and declaring that he shall 
be guilty of larceny on refusal to comply with the 
bailor’s demand for delivery, and the bailor may in- 
stitute proceedings to recover possession of a quan- 
tity of grain equal to that deposited, or, if the grain 
cannot be had, for a money judgment for its value, 
does not exclude such remedies as previously existed 
at common law or by statute in case of conversion 
by a warehouseman.’? A statute, the effect of which 
is to permit warehousemen to fix any charge which 
they deem proper and retain all goods stored with 
them against the owner’s will, until the charge so fix- 
ed by them is paid, although excessive and extor- 
tionate, is unconstitutional and void in that it ousts 
all the courts of the state of jurisdiction in actions 
against warehousemen claiming a lien on the proper- 
ty stored for storage charges.7* Where a contract 
for the storage of goods provided that, in case of 
breakage or marring of such goods, defendants would 
repair the same, if possible, and if not, replace them 
with new goods of the same value, such provision 
was not mandatory, but afforded plaintiff a cumula- 
tive remedy to be availed of or not as he saw fit.74 


[§ 242] b. Limitations. In an action against a 
warehouseman to recover the value of goods de- 
stroyed, the statute of limitations begins to run from 
the time of the loss, or at least from the time the 
owner has notice of the loss, and not from the time 
of demand.7® 


[§ 243] c. Conditions Precedent—(1) In General. 
In order to authorize an action against a warehouse- 
man based on nondelivery of goods stored, it is es- 
sential that plaintiff should first comply with all the 
conditions entitling him to delivery.7® 


sible to the bailor in a proper form of 
action. Burr & Co. v. Daugherty, 21 


Ark. 559. 


54 TI. «820: 


Ky.—Jeffersonville R. Co. v. White, 
6 Bush 251. 


Or.—Bank of California Nat. Ass’n 
v. Schmaltz, 9 P.(2d),112, 139 Or. 163; 
McBee y. Ceasar, 13 P. 652, 15 Or. 62. 

58. National Match Co. v. Empire 
Storage & Ice Co., (Mo.App.) 19 S.W. 
(2d) 565, 568. 

“An action of conversion will lie 
against the warehouse company, be- 
cause it took no greater right, title, or 
interest than that of its assignor. One 
who receives the possession of per- 
sonal property from another, who has 
no title thereto, must answer to the 
res] owner, even though he receives it 
without any notice of the defect in 
the title.’ National Match Co. v. Em- 
pire Storage & Ice Co., supra. 

59. Actions by bailor generally see 
Bailments § 123. 

60. Burr & Co. v. 
Ark. 559. 

61. Burr & Co. v. Daugherty, su- 
pra. 

62. Actions by bailor generally see 
Bailments §§ 118, 120. 

63. Villar & Co. v. New York & 
Porto Rico Steamship Co., 1 Porto 


Daugherty, 21 


Cushman v. Hayes, 46 Ill. 145; Drudge 
v. Leiter, 49 N.E. 34,18 Ind.App. 694, 
63 Am.S.R. 359. 

65. Lightsey v. Lee, 70 S.E. 179. 
8 Ga.App. 762; Leonard v. Dunton, 51 
Ill. 482, 99 Am.D. 568; McGinn v. But- 
ler, 31 Iowa 160. 

[a] Right to maintain action of 
trover for failure of warehouseman 
to deliver goods does not affect the 
right to maintain assumpsit for dam- 
ages due to the breach of contract in 
failing to deliver. Leonard v. Dun- 
ton, 51 Ill. 482, 99 Am.D. 568. 

66. Drudge v. Leiter, 49 N.E. 34, 
18 Ind.App. 694, 63 Am.S.R. 359. 


67. Burr, & Co. v. Daugherty, 21 
Ark. 559; Howe vy. O’Neill, 204 III. 
App. 402; Holt Ice & Cold Storage Co. 
v. Arthur Jordan Co., 57 N.E. 575, 25 
Ind.App. 314; Buffalo Grain Co. v. 
Sowerby, 88 N.E. 569, 195 N.Y. 355. 

[a] Rule applied.—Where a ware- 
houseman agrees to receive goods at 
another than the place of storage, he 
is bound to exercise diligence in their 
removal and preservation from waste; 
and, if from want of common and rea- 
sonable diligence in their removal 
they are destroyed, he will be respon- 


Liability for loss or injury see su- 
pra §§ 83-137. 

Necessity for demand see supra § 
158. 

68. Ross v. Johnson, 5 Burr. 2825, 
98 Reprint 4838. 

69. Suydam v. Watts, 23 F.Cas.No. 
138,658, 4 McLean 162; Low vy. Martin, 
18 Ill. 290. . 

70. Hickey v. Morrell, 7 N.E. 321, 
102 N.Y. 454, 55 Am.S.R. 824. 


71. Swem vy. Green, 12 P. 202, 9 
Colo. 358. 

72. Daniels v. Palmer, 42 N.W. 855, 
41 Minn. 116. 


73. Cottew v. Dube, 66 N.Y.S. 491, 
32 Mise. 632. 


‘ie Howe v. O’Neill, 204 Ill.App. 
75, Cohrs, ¥- tb raser, (6) SiC 3512 


Wecessity of demand to start run- 
ning of statute of limitations general- 
ly see Limitations of Actions § 331. 


76. U.S.—Nicholson y. H. Poehler 
Co., 284 F. 992. 


Ark.—Burr v. 
559. 


Daugherty, 21 Ark. 
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Return of warehouse receipts.’7 Where the ac- 
tion is based on failure of the warehouseman to com- 
ply with his duty under a statute providing that, on 
the return of any warehouse receipt properly in- 
dorsed and the tender of all proper charges on the 
property represented by it, the grain delivered to 
the warehouse, or an equal quantity of the same kind 
and grade, shall be immediately delivered to the hold- 
er of the receipt, the return of the warehouse re- 
ceipts is a condition precedent to any right of recov- 
ery.’7® Under the Uniform Warehouse Receipts Act 
where a negotiable warehouse receipt has been is- 
sued with the consent of the owner of the goods to a 
third person, the surrender of the receipt, or the 
enjoining of its negotiation, or causing it to be im- 
pounded by the court, is necessary before an action 
can be maintained against the warehouseman for 
conversion.7® It has been held, however, that this 
provision does not apply to actions of replevin by 
the owner of the goods,®® and does not preclude him 
from maintaining replevin when goods are stored 
by another who was not authorized to convey title.*! 
There is authority to the contrary, however,®? at 
least when the goods have been delivered to a ware- 
houseman in the first instance by the owner or a 


ing liable to two 
the owner to do 


Ill._—Kershaw v. Booth Fisheries 
Co., 177 I1l.App. 117; Union Nat. Bank 
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parties. 


[§§ 248-245: 


person by whose act the owner is bound.** 


[§ 244] (2) Tender or Payment of Amount Due 
for Storage or: Other Charges. The general rule is 
well settled that, before an action for conversion or 
replevin for goods stored with a warehouseman, or 
an action of assumpsit on the imphed promise to de- 
liver the property or pay its value, may be maintain- 
ed, it is necessary to pay or tender payment of the 
amount due for storage and other charges for which 
the warehouseman has a lien on the goods. Never- 
theless a warehouseman cannot defend an action for 
nondelivery because of nontender of storage or other 
charges for which he has a lien on the goods where he 
bases his refusal to deliver them on other distinct 
grounds,*® and failure to make such a tender is ex- 
cused where the warehouse is closed without any 
person being in charge to whom payment can be 
made, and there is no other warehouse in the state 
where a demand and tender of charges can be 
made.*® 


[§ 245] (3) Demand for Delivery.®7 As in the 
ease of other bailments,®® the general rule is that, 
before any action based on nondelivery of goods 
stored with a warehouseman will lie, there must be 
a demand for delivery and a refusal to deliver.®® 


37 Minn. 464), (2) or on the ground 
of a claim against the owner discon- 


To allow 
by replevin what 


of ‘Muncie, Indiana’ ME Griswold, 141 
111. App. 464, 
Mich.—Freeman v. Ingerson, 106 N. 
Wi 2785) 143 Mich. 7 
Mont.—O’Neill v. Montana Eleva- 


tor Co:, 211-°P. 222,65 Mont. 259: 
N:Y.—Zuber y. Mehrle, 112 N.Y.S. 
193; 
N.D.—Dahl y. Winter-Truesdell- 
Diercks Co., 237 N.W. 202, 61 N.D. 84. 


S.D.—Utne v. McCabe Bros. Co., 237 
N.W. 775; South Dakota Wheat Grow- 
ers’ Ass’n v. Farmers’ Grain Co. of 
Firesteel, 237 N.W. 723. 


Wash.—First Nat. Bank of Pullman 
v. Young, 55 P. 215, 20 Wash. 337. 


aes Vie borezans.s 28 2U,C:C.P) 
517. 

And see infra §§ 244, 245; and Bail- 
ments § 127. 

77. Necessity of surrender or can- 
cellation generally see supra § 42. 


78. Utne v. McCabe Bros. Co., (S. 
D.) 237 N.W. 775, .776 (in this case it 
was said that “this action is some- 
thing more than an ordinary action 
in conversion” where demand and re- 
fusal are not essential if a conver- 
sion is otherwise shown; the action, 
being based on the statute, imposes 
no duty on the warehouseman to re- 
deliver until the demand and tender 
have been made as required by the 
statute). 

79. Kershaw v. Booth Fisheries 
Con lit LI Apps diLi. 


80. Rudin v. King-Richardson Co., 
143 N.E. 198, 311 Ill. 513 (two judges 
dissenting). Contra Kershaw  v. 
Booth Fisheries Co., 177 I1l.App. 117. 


81. Rudin v. King-Richardson Co., 
143 N.E. 198, 311 Ill. 513 (two judges 
dissenting). 


e2. Luhrs v. Valley Ranch Co., 
232 P. 1014, 27 Ariz. 306. 

[a] Reason assigned is that “the 
whole purpose of the section is to 
protect the warekouseman who comes 
into the possession of the property as 
set forth in this section and issues a 
negotiable receipt therefor from be- 


could not be done by attachment or 
execution would defeat its whole pur- 
pose.” Luhrs v. Valley. Ranch Co., 
232 PY 1014, 1025, 2%) Ariz: 306: 

83. Luhrs v. Valley Ranch Co., su- 
pra. 

84 Ark.—Burr & Co. v. Daugherty, 
21 Ark. 559. 

Iil—Crane v. Tooker Storage & 
Forwarding Co., 204 Ill.App. 354; 
Manufacturers’ Mercantile Co. v. Mon- 
arch Refrigerating Co., 169 I1l.App. 
562; Union Nat. Bank v. Griswold, 141 
Tll.App. 464. 

N.Y.—Zuber v. Mehrle, 
1093. 

N.D.—Dahl v. Winter-Truesdell- 
Diercks Co., 237 N.W. 202, 61 N.D. 84. 


S.D.—Utne v. McCabe Bros. Co., 237 
N.W. 775. 

Wash.—Pullman First Nat. Bank v. 
Young, 55. P. 215, :20,;Wash. 337: 

Ont.—Llado v. Morgan, 23 U.C.C. 
Priel. 

And see Bailments § 132. 

Liability for storage charges, ex- 
penses, etc., see supra §§ 178-195. 
Jeers Ark.—Scott v. Jester, 13 Ark. 

D.C.—Wall v. De Mitkiewicz, 9 App. 
DiC. 109, 

Minti baBbell v. Farmers’ Mutual 
Elevator Co., 47 N.W. 152, 44 Minn. 


112 N.Y:S. 


471; Wallace v. Minneapolis & North- 
ern Elevator Co., 35 N.W. 268, 37 
Minn. 464. 


N.Y.—Long Island Brewery Co. v. 
Fitzpatrick, 18 Hun 389. 


N.D.—Carson State Bank v. Grant 
Grain Co., 197 N.W. 146, 50 N.D. 558; 
Towne y. St. Anthony & Dak. Eleva- 
tor Co., 77 N.W. 608, 8 N.D. 200. 


Wyo.—Fisk Rubber Co. of New 
York v. Lawer Auto Supply Co., 248 
P. 825, 35 Wyo. 283. 


[a] Rule applied (1) where the re- 
fusal was based on the ground that 
the goods were claimed by a third 
party (Wallace v. Minneapolis & 
Northern Elevator Co., 35 N.W. 268, 


nected with the goods (Scott v. Jes- 
ter, 13 Ark. 487), (3) or on the ground 
that there was in no event any lia- 
bility on account of the goods de- 
manded (Carson State Bank-v. Gran: 
Grain Co., 197 N.W. 146, 50 NLD. §58), 
(4) or where defendant's refusal to 
comply with the demand for é4etiv- 
ery was predicated wholly on the 
ground that defendant was entitled 
to return the identical wheat deliver- 
ed to it, or other wheat of the same 
grade, although lower than that for 
which the tickets called (Tarbell v. 
Farmers’ Mutual Elevator Co., 47 N. 
W. 152, 44 Minn. 471). 


[b] Reason for rule.—A bailee of 
goods waives his lien by placing his 
refusal to deliver on other grounds. 
Tarbell v. Farmers’ Mutual Elevator 
Co., 47 N.W. 152, 44 Minn. 471; Long 
Island Brewery Co. v. Fitznatrick, 18 
Hun (N.Y.) 389; Fisk Rubber Co. of 
New York v. Lawer Auto Supply Go; 
248 P. 825, 35 Wyo. 283. 


86. Citizens’ 
Western El. Co., 
1D Ys als 


Nat. Bank v. Great 
82 N.W. 186, 13 S. 


87. As condition precedent to de- 
livery see supra § 158. 


88. See Bailments § 128. 


89. U.S.—Nicholson y. H. Poehler 
Co., 284 FEF, 992. 


Mich.—Freeman y. Ingerson, 106 N. 
W. 278, 148 Mich. 7. 


Mont.—O’Neill v. Montana Elevator 
Co., 211 P. 222, 65 Mont. 259. 


N.D.—Dahl vv. Winter-Truesdell- 
Dice Co., 2438 N.W. 812, 62 N.D. 

$.D.—South Dakota Wheat Grow- 
ers’ Ass’n v. Farmers’ Grain Co. of 
Firesteel, 237 N.W. 723. 


[a] Sufficiency of demand.—(1) 
Although a statute authorizes ware- 
housemen to sell stored grain and, on 
demand for delivery, substitute like 
grain therefor, the ticket holder need 
not make a demand in the alternative 
for his grain or that of an equal grade 
as a basis for conversion. “The stat- 
ute grants a privilege to the ware- 
houseman of which he may avail if 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 245-246] 


Nevertheless demand for delivery is excused where 
for any reason it would have been unavailing.®® It 
has been so held where the warehouseman has put it 
out of his power to deliver the goods;®! where he 
asserts an adverse title to the goods and denies plain- 
tiff’s right of possession;®? where he secretes him- 
self so as to prevent demand being made of him;°* or 
where delivery is impossible because the property 
has been destroyed by accident,®* or because of the 
insolvency of the warehouseman,?® or because the 
goods stored are in the hands of a receiver.°® <A de- 
mand is excused where the warehouseman’s answer 
denied the bailor’s title or any right of possession ;°* 
or where defendant insisted on payment of another 
claim, for which he had no lien, in addition to stor- 
age charges as a condition of delivery;°* or where 
plaintiff’s property was wrongfully taken from him 
and stored with defendant, and the latter refused 
to inform plaintiff whether he had the property and 
stated that plaintiff must sue the taker for the prop- 


he does not have the identical wheat |App. 118. 


stored with him for redelivery. But 
the privilege is one that he must 
elaim; not one that the ticket holder 
must negative by an alternative de- 
mand.” State v. Daniels, 159 N.W. 
17, 35 N.D. 5, 9. (2) Where the offi- 
eers of a dissolved corporation de- 
livered eight untagged bales of cot- 
ton with other identified bales, all sub- 
ject to demand by warehouse receipt, 


INDE 


Co., 181 


/996, 10 N.D. 400. 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


Mo.—Security Trust Co. 
16 S.W.(2d) 82, 321 Mo. 1229. 


a? NO. 569,-195> NoY5355. 


N.D.—Billings v. 
N.W. 54. 47 N.D. 196: 
lard v. Monarch Elevator Co., 87 N.W. 


Pa.—Clowes v. Hughes, 3 Pa.Super. 
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erty.°® So it has been held that, where a warehouse- 
man, availing himself of his statutory right, refuses 
to deliver goods to the true owner on demand because 
of an adverse claim thereto, a second demand is not 
a prerequisite of an action to recover damages for 
conversion.+ 


Time of making demand. Where a demand is nec- 
essary to create a cause of action in assumpsit . 
against a warehouseman, such demand must be made 
within a reasonable time, which, by analogy to the 
statute of limitations, will be deemed to be six 
years.” 


[§ 246] d. Defenses; Set-Off.2 Many matters of 
defense have already been considered in previous 
parts of this title in a consideration of the substan- 
tive rights and liabilities of parties to warehouse 
contracts. The availability of other particular 
matters as a defense is dependent on the particular 
cause of action asserted.» One cannot recover 


“It is elementary . . that a de- 
mand and refusal never need be prov- 
ed to make out a case in an action of 
conversion or replevin, excent where 
the possession of the defendant was 
lawful and continued to be such at 
the commencement of the action.” 
Milligan v. Brooklyn Warehouse & 
Storage Co.. supra. 


1. Cunningham vy. Lahr Motor Sales 
Co.,. 198 NW. 347, 50 S.D. 846: 


Va won; 


G. Doering Grain 
Wil- 


to the purchaser of the business, who 
delivered three on demand of the re- 
ceipt holders, a demand by the offi- 
cers after paying the remaining five 
receipts that the remaining bales be 
surrendered was sufficient to sustain 
an action therefor, although the evi- 
dence failed to show that they spvecif- 
ically demanded the untagged five 
bales, since the intention to do so is 
reasonably inferable. Columbia Com- 
press Co. v. Reid, 254 S.W. 825, 160 
Ark. 436. 

90. Cal.—Vagim v. Haslett Ware- 
house Co., (App.) 20 P:(2d) 992. 

D.C.—Wall v. De Mitkiewicz, 9 App. 
D.C. 109. 

Ill.—Mayer v. Miller, 
2195 

Minn.—Larson vy. National Surety 
Co.; 214 N.W. 507, 171 Minn. 455, 53 
A. es 382. 
Security Trust Co. v. Long, 16 
S.-W. (2a) 82, 321- Mo. 1229. 


N.Y.—Buffalo Grain Co. v. Sower- 
by, 77 N.E. 569, 195 N.Y. 355;  Milli- 
gan v. Brooklyn Warehouse & Stor- 
age Co., 68 N.Y.S. 744, 34 Misc. 55. 


N.D.—State v. Farmers’ HElevator 
Cow 23810 N.W:, 725, 59ND. 679; Wwril- 
lard v. Monarch Elevator Co., 87 N. 
W. 996, 10 N.D. 490. 


Pa.—Clowes v. Hughes, 3 Pa.Super. 
561. 

S.D.—Citizens’ Nat. Bank v. Great 
Western Elevator Co., 82 N.W. 186, 13 
Sebel. 

Tex.—Hagood v. Elson, 21 Tex. 506. 

Wash.—Woldson vy. Davenport Mill 
& Elevator Co., 13 P.(2d) 478, 169 
Wash. 298; State v. Oakley, 225 P. 425, 
427, 129 Wash. 553. 


{a] Reason for rule.—‘‘A vain and 
useless act is not reguired of a de- 
positor and receipt holder.”’ State v. 
Oakley, 225 P. 425, 427, 129 Wash. 553 
[quot Woldson vy. Davenport Mill & 
Elevator Co., 13 P.(2d) 478, 481, 169 
Wash, 298]. 

91. I1].—Mayer v. Miller, 213 Ill. 
App. 279; Freehill v. Huenie, 103 Ill. 
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213 Ill.App. 


561. 

Tex.—Hagood v. Elson, 21 Tex. 506. 

Wash.—Woldson vy. Davenport Mill 
& Hlevator Co., 13 P.(2d) 478. 169 
Wash. 298; State v. Oakley, 225 P. 
425, 129 Wash. 553. 

And see Bailments § 128. 

[a] As for instance: (1) Where 
the warehouseman has sold the prop- 
erty without authority (Freehill v. 
Huenie, 103 Ill.App. 118; Billings v. 
G. Doering Grain Co., 181 N.W. 54, 
47 N.D. 196; Hagood v. Elson, 21 Tex. 
506; State v. Oakley, 225 P. 425, 129 
Wash. 553) (2) or otherwise disposed 
of it (Woldson v. Davenport Mill & 
Elevator Co., 13 P.(2d) 478, 169 Wash. 
298). (3) Where the property has 
been delivered to another. Clowes v. 
Hughes, 3 Pa.Suver. 561. (4) Where 
the property had been misused and 
could not be delivered in its original 
condition. Security Trust Co. v. Long, 
16 S.W.(2d) 82, 321 Mo. 1229. (5) 
Where the warehouse was closed with- 
out any person being in charge on 
whom demand could be made. and it 
not apnearing that defendant had any 
other warehouse in the state at which 
a demand could be made. Citizens’ 
Nat. Bank v. Great Western Elevator 
Co., 82 N.W. 186, 13 S.D. 1 

92. Wall v. De Mitkiewicz, 9 App. 
D.C. 109. 

93. Wall v. De Mitkiewicz, supra. 

94. Buffalo Grain Co. v. Sowerby, 
88 N.H. 569,195 N.Y. . 355 - (grain 
destroyed by collapse of elevator). 


95. State v. Farmers’ Elevator Co., 
231 N.W. 725, 59° N.D. 679: 


96. Larson vy. National Surety Co., 
ane N.W. 507, 171 Minn. 455, 53 A.L.R. 
38 


97. Vagim y. Haslett Warehouse 
Co.;, (Cal. TehO 20 PB.(2d) 992. 


98. Fisk Rubber Co. of New York 
v. Lawer Auto Supply Co., 248 P. 925, 
35 Wyo. 283. 


99. Milligan y. Brooklyn Ware- 
house & Storage Co., 68 N.Y.S. 744, 
745, 34 Misc. 55. 


2. Freeman v. Ingerson, 106 N.W. 
278, 143 Mich. 7. 


3. Failure to surrender warehouse 
receipt see supra § 243. 


4 See supra §§ 83-176. 
5. See cases infra this note, 


[a] Replevin.—(1) It is no defense 
to an action of replevin by the as- 
signee of a warehouse receipt that 
plaintiff owns other securities which 
might have been availed of by him 
before resorting to the property cov- 
ered by the receipt. Northrop v. Chi- 
cago First Nat. Bank, 27 Ill.App. 527. 
(2) The fact ‘that a warehouseman 
sets up a legal defense in an action 
of replevin does not prevent his set- 
ting up an equitable defense and se- 
curing a foreclosure of his lien in the 
same proceeding, thereby obtaining 
an adequate and complete remedy and 
avoiding a multiplicity of suits. 
Fisher Bros. Milling Co. v. Lawrence 
Te OBES COny 4) ee (ach alley elo em@rs 

[b] Trover.—(1) It is not a de- 
fense to an action against a ware- 
houseman for conversion of goods 
stored that defendant had not applied 
the property to his own use, since any 
unauthorized disposition thereof is a 
conversion (Planters’ Warehouse vy. 
Sims, 1382 S.B. 252, 35 Ga.App. 212), 
(2) that plaintiffs were stockholders 
in defendant warehouse corporation 
where there is no evidence that they 
ever took part in, or knew of, the 
conversion (State v. Interstate Surety 
Co., 201 N.W. 717, 48 S.D. 57), (3) or 
that the goods had been shipped and 
sold by direction of a party who had 
obtained possession of the receipt, 
without indorsement by the person 
stated to be the storer in the receipt, 
and without authority from him to 
dispose of the same (Lehman, Durr 
& Co. v. Marshall, 47 Ala. 362). (4) 
So a warehouseman who wrongfully 
sells such goods as a chiffonier in 
which articles were locked or a lounge 
in which other articles were packed 
cannot set up as a defense to an ac- 
tion for the conversion of the articles 


562 [67 C.J.] 


against a warehouseman for conversion in failure 
to deliver goods where he did not afford the ware- 
houseman a reasonable time to ascertain the validity 
of adverse claims and compel all claimants to inter- 
plead as provided by statute.® 


Set-off. In an action by the owner for damages 
to the stored property the warehouseman may set off 
the amount due for storage and other claims under 
the contract." 


[§ 247] e. Persons Entitled To Sue, and Parties 
—(1) Plaintiffs. One who is the owner of property 
stored in a warehouse and has the right to the pos- 
session thereof at the-time of its conversion may 
maintain an action of trover for such conversion ;* 
and it has been held that right of possession at the 
time of the conversion will support the action re- 
eardless of the question of ownership.® But the ac- 
tion cannot be maintained by one who has neither ti- 
tle nor right of possession.1° The assignee of a ware- 
house receipt, having title to, and right of, posses- 
sion of the goods for which the receipt was given,*? 
may maintain an action of trover against the ware- 
houseman for a conversion of the goods,1? or he may 
bring an action of replevin against the warehouse- 
man on demand and refusal of possession.1> A 
pledgee of a warehouse receipt has a special prop- 
erty in the goods represented by such receipt, such 
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as will authorize him to maintain an action of bail 
trover against the warehouseman to recover the prop- 
erty represented in the receipt on failure or refusal 


to deliver the goods,'* or to recover the value of the 


goods;'> or he may sue on the receipt in his own 
name, accounting to the pledgor on any amount he 
may recover;!® and it has been held that the in- 
dorsement and transfer of a warehouse receipt have 
the effect not only to transfer to the indorsee the ti- 
tle to goods stored in the warehouse, but also to give 
to him a right of action for any breach of duty of 
which the warehouseman may be guilty in respect of 
such goods, at any time during the bailment.1*? The 
owner of goods in storage is the proper person to 
bring an action on contract against the warehouse- 
man for his failure to deliver them, and not one who 
bas a special lien on the goods fer money advanced.+® 
Where the owner and bailor of goods stored in a 
warehouse transfers his title to the goods to one who, 
in turn, assigns his rights therein to plaintiff, the lat- 
ter may maintain an action on the contract of bail- 
ment for failure to deliver a part of the goods,® and 
the fact that the contract was originally made by 
plaintiff with defendant in behalf of a known prin- 
cipal does not affect his right to maintain the action, 
since the right which forms the basis of the action is 


that he was ignorant of the contents 
of the property sold. Jesurun v. Kent, 
47 N.W. 784, 45 Minn. 222. (5) 
Pledgees of goods stored are not es- 
topped to sue a warehouseman_ for 
damages for failure to deliver all of 
them at a wharf for shipment to a 
purchaser, as directed by the pledgor’s 
agent on the assumption that the lat- 
ter misappropriated the missing 
goods, in the absence of evidence 
showing who got them or what be- 
came of them. First Nat. Bank of 
Long Beach v. Crown Transfer & 
Storage Co., 264 P. 534, 89 Cal.App. 
243. (6) The taking of the goods un- 
der a writ of attachment suit is a 
full justification for failure to deliver 
the goods to the owner of the ware- 
house receipts who had failed to noti- 
fy the warehouseman of his title to 
the proverty. Manufacturers’ Mer- 
cantile Co. v. Monarch Refrigerating 
Co., 169 Ill.App. 562. 


[ec] Action on contract for nonde- 
livery.—(1) The right to recover the 
value of the goods for failure to de- 
liver under the contract on demand 
therefor is not waived by the making 
of subsequent demands for delivery. 
Kansas Wheat Growers’ Ass’n vy. 
Farmers’ Hlevator Co. of Luray, 272 
P. 181, 127 Kan. 27. (2) The defense 
that part of the goods still remained 
in the warehouse subject to plaintiff’s 
order is of no avail where defendant 
had plainly indicated that it would 
not accept responsibility of making 
delivery. Warwick v. Palmerton- 
Moore Grain Co., 277 P. 393, 152 Wash. 
99. (3) In an action on contract to re- 
cover damages for delivering the 
goods stored to a third person, the fact 
that the warehouseman, before sur- 
render of the goods, did not interplead 
the adverse claimant, as by statute 
he was authorized to do, does not af- 
fect plaintiff's right to discredit the 
title of such third person. Farmers’ 
Union Warehouse Co, v. Barnett Bros., 
137 So. 76,0225 Ala435e 9 (4) tne the 
absence of collusion, a bank’s failure 
to apply all of a warehouseman’s de- 
posits to discharge a note secured by 


warehouse receipts held as collateral 


is no defense to an action on the 
warehouseman’s bond for wrongful 
delivery of the wheat represented by 
the collateral, where the bank had no 
notice that its collateral was impaired 
by the wrongful shipments of wheat 
represented by the receipts. Com- 
mercial State Bank vy. Palmerton- 
Moore Grain Co., 277 P. 389, 152 Wash. 
89. 


[d] Actions for injuries to goods. 
—(1) One who has been relieved from 
paying duties on goods stered in a 
warehouse, on the ground that they 
were injured by a casualty, namely. a 
severe storm and high tide which 
caused the fiocoding of the warehouse, 
is estopped to recover damages from 
the warehouseman on the ground that 
the injury was the result not of a 
casualty, but of the warehouseman’s 
negligence. Baltimore, ete., R. Co. v. 
Perlman, (Md.) 32 A. 195. (2) Where 
the dealings between warehousemen 
and the owners of stored property 
showed that the parties had disre- 
garded a provision in the warehouse 
receipts that all claims for damages 
against the warehousemen should be 
adjudicated before the property was 
removed, the provision could not be 
set up as a defense by the warehouse- 
men in an action for damages brought 
after the removal of the property. 
Grenada Cotton Compress Co. v. At- 
kinson, 47 So. 644, 94 Miss. 98. (3) 
As itis not the duty of one who stores 
his goods with a warehouseman to 
watch the effect of an unprecedented 
rain at the place of storage and, if 
removal is necessary, remove them 
therefrom, the warehouseman cannot 
escape liability for injury to the goods 
so caused on the theory that such duty 
rested on the _ bailor. Springfield 
Crystallized Egg Co. v. Springfield 
Ice & Refrigerating Co., 168 S.W. 772, 
259 Mo. 664. 


{e] Action based on contract to in- 
sure.—In an action for the value of 
property destroyed while in storage, 
based on defendant’s failure to keep it 
insured according to contract, it is a 


good defense that legislation enacted 
subsequent to the making of the con- 
tract rendered it impossible to obtain 
insurance, and that plaintiff had been 
notified of such fact before the prop- 
erty was destroyed by fire. Premo 
ee Kessler & Co., 225 I1l.App. 

6 Zuber v. Mehrle, 112 N.Y.S. 1093. 


7. Cow Run Iron Tank Co. v. Leh- 
mer, 41 Ohio St. 384. 


8. Cincinnati First Nat. Bank v. 
Bates, 1 F. 702; Harris v. Bradley, 11 
F.Cas.No. 6,116, 2 Dill. 284; Zellner v. 
Mobley, 11 S.E. 402, 84 Ga. 746, 20 Am. 
SR. 390. And see infra text and 
notes 9, 12, 14, 15, 18, for application 
of rule. 

Persons entitled to sue and parties 
in action for conversion generally see 
ipsa and Conversion §§ 92, 938, 119, 

9. Barker v. Lewis Storage, etc., 
Cost A. 143, 79 Conn. 342, 118 Am.S. 


10. Baker v. Born, 46 N.E. 930, 17 
Ind.App. 422; Alvord v. Revillon 
Fréres, 151 N.Y.S. 920: 


11. See supra text and note 8. 


12. First Nat. Bank of Cincinnati 
v. Bates, 1 F. 702; Harris v. Bradley, 
11 F.Cas.No. 6,116, 2 Dill. 284; Zellner 
v. Mobley, 11 S.H. 402, 84 Ga. 746, 20 
Am.S.R. 390. 


13. Clay v. Gage, 20 S.W. 948, 1 
Tex,Civ.App. 661. 


14. Citizens’ Banking Co. v. Pea- 
cock & Carr, 29 S.H..752, 108 Ga, 171. 
15. Augusta Bonded Public Ware- 


house Co. v, Georgia R. Bank, 142 8.B, 
559, 166 Ga. 105. 


16. Citizens’ Nat. Bank v. Great 
Western El._ Co:,,.82 .N.W., 186, 13° S. 


17. Sargent v. Central Wareh 
Cox, 15: TN.App.. 553. ate 

18. Scott v. Jester, 13 Ark. 437. \ 

19. Brown vy. National Dock & 


Storage Warehouse Co., 131 N. 
239 Mass. 10. Are fee 


For later cases, developments and changes in the law see Annotations, same title and section number 
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not personal but derivative.?° 


Joinder. Under a contract between a warehouse- 
man and a number of depositors, all must join in a 
suit for damages if the contract is joint, but one may 
sue alone if it is several.?! 


Parties by class representation.22 Some of a 
large number of bailors cannot maintain an action 
against a warehouseman for an accounting in behalf 
of all of them on the ground of the impracticability 
of joining them because of their number, where a 
considerable number of the persons for whose bene- 
fit the action is brought express an unwillingness to 
contribute to the expenses of the action, thereby 
manifesting their dissent to being joined as plain- 
tiffs.?§ 


[§ 248] (2) Defendants. One may bring suit on 
a receipt for goods in a warehouse against a person 
who has assumed all the contracts of ‘the warehouse- 
man growing out of the business, but the warehouse- 
man should be joined as a defendant.?* The owner 
of a United States bonded warehouse is alone liable 
for the safe custody of goods committed to his 
charge, and the United States officer in charge of 
the warehouse is not a necessary party to a suit 
brought by the owner of the goods to recover their 
value.?> 


[§ 249] f. Pleading—(1) Declaration, Petition, 
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or Complaint—(a) In Actions for Conversion. As 
in other actions of trover,”® the gist of the action be- 
ing conversion, the declaration, petition, or com- 
plaint in an action of trover against a warehouse- 
man must allege a conversion by defendant,?* or it 
will be fatally defective.?8 


Conditions precedent. It is necessary to allege 
that all the conditions entitling plaintiff to delivery 
have been complied with by him;?° and for this pur- 
pose it is generally necessary for plaintiff to allege 
a demand for the goods,®° and that he has paid or 
tendered payment of ‘storage charges,*! or that no 
storage charges had attached.*? An averment that 
plaintiff tendered storage charges may be and is ren- 
dered unnecessary by an answer denying that plain- 
tiff had ever delivered the goods that were entered 
by the receipt.?3 


Contract of hire. Where a complaint in an action 
for conversion avers that defendants were ware- 
housemen and forwarders, and that plaintiffs deliver- 
ed flour to them and instructed them to forward it 
by a certain railway line, which they undertook to 
do, such facts import a hiring, and it could not 
be assumed that the agreement was nudum pactum.** 


Title or right of possession in plaintiff. As in oth- 
er actions of trover,®® the declaration, petition, or 
complaint must show general or special ownership in 


20. Brown v. National Dock & 
-Storage Warehouse Co., supra. 


21. Arnold v. Producers’ Fruit Co., 
61 P. 2838, 128 Cal. 637 (holding that, 
under a contract, signed by a fruit 
company and a number of fruit grow- 
ers, providing that such growers 
might deliver prunes to the company 
to be weighed separately, dried, and, 
after being graded into several sizes, 
weighed again to the respective own- 
ers, after which they might be 
mingled with other fruit in the bins 
used for the purpose, and that a re- 
ceipt should be given to the owner 
calling for so many pounds in bulk, 
the contract, as between the fruit 
growers, was not joint, but several, 
and one of such growers was entitled 
to sue the company for damages to 
him under the contract). 


22. See generally Parties § 98. 
23. Tobin v. Portland Flouring 
Mills Co., 68 P. 743, 1108, 41-Or. 269. 


[a] There is no rule whereby a 
party may, without his consent, be 
joined as plaintiff. Tobin v. Portland 
Flouring Mills Co., 68 P. 743, 1108, 41 


Or. 269. ; 

24. Hardy v. Blazer, 29 Ind. 226, 
92 Am.D. 347. 

25. Schwerin vy. McKie, 28 N.Y. 


Super. 404 [aff 51 N.Y. 180, 10 Am.R. 
581]. 


26. 
133. 


a7 Ss. Pope (&* Co: tv. Wnion 
Warehouse Co., 70 So. 159, 195 Ala. 
309; Baker v. Malone, 28 So. 631, 126 
Ala. 510; Weinstein v. Mullen, 240 P. 
879, 116 Or. 549. 


[a] Complaints held sufficient to 
show conversion.—J. T. Camp Trans- 
fer & Warehouse Co. v. Bonham, 64 
So. 649, 10 Ala.App. 258 (an allegation 
that goods belonging to plaintiff and 
stored with, or kept for hire by, de- 
’ fendant were by the latter wrongfully 
sold or otherwise disposed of suffi- 
ciently shows an actionable conver- 
sion); State v. Daniels, 159 N.W. 17, 


See Trover and Conversion § 


35 N.D. 5. 


[b] Complaint held insufficient to 
shew conversion.—A complaint which 
shows that the warehouseman mis- 
takenly delivered the goods to a third 
person does not show a conversion. S. 
H. Pope & Co. v. Union Warehouse 
Co., 70 So. 159, 195 Ala: 309. 


[ec] Conversion of grain.—It has 
been held that plaintiff, in an action 
for conversion of grain by a ware- 
houseman, should allege that prior 
to the institution of the action de- 
fendant did not have a sufficient quan- 
tity of grain of the kind and quality 
deposited with him with which to 
meet a demand; and an allegation, in 
a complaint in an action against a 
warehouseman for conversion of a 
guantity of corn deposited with him, 
that on and before a specified date de- 
fendant had no corn in his warehouse 
or under his control prior to a speci- 
fied earlier date, but had sold such 
corn, was held not to be equivalent to 
an allegation that on a day certain 
defendant did not have in his ware- 
house sufficient corn of the kind and 
quality deposited by plaintiff. Baker 
v. Born, 46 N.E. 930, 17 Ind.App. 422. 


[d] Forms of complaint in whole 
or in part held sufficient to state cause 
of action for conversion.—lirst Nat. 
Bank of Long Beach v. Crown Trans- 
fer & Storage Co., 264 P. 534, 89 Cal. 
App. 243 (a complaint stating facts 
showing that plaintiff held special 
title to, and immediate right to posses- 
sion of, goods described, and alleging 
that plaintiff made demand for return 
thereof, and that defendant ware- 
houseman refused to comply, stated a 
cause of action for conversion); Pull- 
man First Nat. Bank v. Young, 55 P. 
Dkdyy a0 »wWash., 33:7 «(a .complaint 
against a public warehouseman for 
conversion of wheat states a cause of 
action when it alleges that the wheat 
was stored in defendant's warehouse 
and a receipt therefor issued to the 
owner, not in the form of a warehouse 
receipt, aS prescribed by statute, but 
in fact the form of a memorandum 
slip, with instructions to be returned 


for storage ticket and notice not to 
buy the slip printed thereon; that 
the owner sold the wheat to another, 
who transferred it to plaintiff, to- 
gether with the memorandum receipt, 
which passed by indorsement of the 
several transferees to plaintiff; that 
plaintiff presented the memorandum 
and demanded a regular warehouse re- 
ceipt, and, on its being refused, de- 
manded the wheat or the value there- 
of, tendering all storage and other 
legal charges due on the wheat). 

28. Weinstein v. Mullen, 240 P. 879, 
116 Or. 549. 

29. Ill.—Union Nat. Bank of Mun- 
cie, Indiana v. Griswold, 141 I1].App. 
464. 

Ind.—Baker v. Born, 46 N.E. 930, 
17 Ind.App. 422. 

N.D.—Dahl_ v. Winter-Truesdell- 
Diercks Co., 237 N.W. 202, 61 N.D. 84. 


S.D.—Utne v. McCabe Bros. Co., 237 
N.W. 775. 

Wash.—First Nat. Bank of Pullman 
v. Young, 55 P. 215, 20 Wash. 337. 


30. Baker v. Born, 46 N.E. 980, 17 
Ind.App. 422; Dahl v. Winter-Trues- 
dell-Diercks Co., 243 N.W. 812, 62 N.D. 
351; Pullman, ,Pirst. Nat.) Bank ty 
Young, 55 P. 215, 20 Wash. 337. 


31. Ill.—Union Nat. Bank vy. Gris- 
wold, 141 Ill.App. 464. 


Ind.—Baker v. Born, 46 N.E. 930, 
17 Ind.App. 422. 


N.D.—Dahl_ v. 
eee Co.; 237 NSW. *202; 


W inter-Truesdell- 
61 N.D. 


S.D.—Utne v. McCabe Bros. Co., 287 
N.W. 775. 


Wash.—Pullman First Nat. Bank vy. 


Moung, 65 bs 215,20 Wash. 33. 
32. Baker v. Born, 46 N.E. 930, 17 
Ind.App. 422. 


33. O’Neill v. Montana Elevator 
Co., 211 P. 222, 65 Mont. 259. 

34 Graves v. Smith, 14 Wis. 5, 80 
Am.D. 762. 

35. See Trover and Conversion §§ 
128-131. 
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plaintiff and right to possession,®*® either by direct 
averment or necessary inference ;** and it must show 
that the right to possession existed at the time the 


property was converted.*§ 


[§ 250] (b) In Actions for Loss or Injury. Own- 
In actions against a warehouseman 
for loss of, or injury to, goods, the declaration or pe- 
tition, whether ex contractu or ex delicto, must show 
ownership of the goods in plaintiff.?® 


ership of goods. 


Contract of bailment. 


36. Baker v. Malone, 28 So. 631, 
126 Ala. 510; O’Neill v. Montana Ele- 
vator)Co.2 211) P2222) "65 Mont: 259; 
Weinstein v. Mullen, 240 APTS) 116 
Or. 

a Hei eus of warehouse receipts. 
—(1) In an action for conversion of 
wheat represented by an elevator com- 
pany’s warehouse receipt, an allega- 
tion that plaintiff was the owner of 
the receipt itself sufficiently alleges 
that plaintiff was the owner and en- 
titled to the possession of the wheat 
and as such authorized to sue, since 
the owner of a warehouse receipt is 
prima facie the owner of the goods 
represented by it and entitled to pos- 
session on surrender of the receipt and 
payment of the storage charges. 
O’Neill v. Montana Elevator Co., 211 
Py222,.65.Mont. 259... (2)... In an ac- 
tion for conversion against a ware- 
house corporation for nondelivery of 
property on presentation of ware- 
house receipts, an allegation that such 
receipts were “sold, assigned, and de- 
livered” to plaintiff sufficiently al- 
leges a valid transfer thereof under 
the Idaho statute to entitle plaintiff 
to maintain the action. Frontier Mill- 
ing & Elevator Co. v. Roy White Co- 
operative Mercantile Co., 138 P. 825, 
25 Idaho 478. (3) Under a statute of 
Alabama a complaint against a ware- 
houseman for failure to deliver cer- 
tain goods to plaintiff, to whom the 
title has been transferred, will be in- 
sufficient if it fails to allege the writ- 
ten assent of the one to whom the re- 
ceipt was issued or that plaintiff is 
the legal holder of the receipt. Baker 
v. Malone, 28 So. 631, 126 Ala. 510. 


37. Weinstein vy. Mullen, 240 P. 
879, 116 Or. 549. 

38. Weinstein v. Mullen, 240 P. 879, 
116 Or. 549. And see Trover ané Con- 
version § 130. 

39. See cases infra this note. 


[a] Actions ex contractu.—(1) If 
the action is brought by the trans- 
feree of a warehouse receipt, it must 
be alleged that the receipt was trans- 
ferred to plaintiff by indorsement 
where a statute requires a transfer of 
a contract for the performance of an 
act or duty by indorsement in or- 
der to enable the transferee to sue 
thereon. Bank of Dothan v. J. F. 
Dawsey & Co., 34 So. 685, 1387 Ala. 
584; Jemison v. Birmingham & A. R. 
Co:;-28 So. 54, 125 Ala. 378. .(2). A 
complaint alleging that defendants, as 
warehousemen, issued receipts for cot- 
ton stored in their warehouse, on 
which the words “Not negotiable” 
were not plainly written or stamped, 


In actions ex contractu 
against a warehouseman for loss of, or injury to, 
goods, the declaration, petition, or complaint must 
state the contract of bailment and its breach,*® and 
in actions ex delicto against a warehouseman for 
negligent loss or injury, it is proper to set forth the 
contract of bailment to show the origin of the duty, 
by way of inducement to the duty;*! but it is not 
necessary to state whether the contract was written 
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or verbal or to set out a copy of it.*? 


Demand for, and refusal to deliver, goods. 
less there are circumstances which will excuse a de- 


Un- 


mand for delivery,** it is necessary to allege a de- 


der.*® 


Negligence. 


gence.*® 


so that, under Code (1896) § 4222, they 
were capable of being transferred by 
indorsement, so as to make the trans- 
feree the owner of the property so far 
as to give validity to any pledge or 
transfer made by him; that plaintiff 
advanced money thereon to the hold- 
ers thereof, and they were transferred 
by indorsement to plaintiff as security 
for the money loaned; and that de- 
fendants released the cotton without 
the delivery to them and cancellation 
of the receipts, to plaintiff's damage, 
is bad, in not alleging to whom plain- 
tiff advanced the money on the re- 
ceipts, and to whom the receipts were 
indorsed. Bahk of Dothan v. J. F. 
Dawsey & Co., supra. 

[b] Action ex delicto.—In an ac- 
tion ex delicto by the holder of a 
warehouse receipt for loss of, or in- 
jury to, the goods stored, through the 
warehouseman’s negligence, based on 
a statute declaring that such receipts 
shall be negotiable and may be trans- 
ferred by “indorsement and delivery” 
and that any person to whom the re- 
ceipt shall be transferred shall be con- 
sidered the owner of the goods, plain- 
tiff must bring his action within the 
statute by alleging that the receipt 
was transferred to him by indorse- 
ment and delivery. People’s Bank vy. 
Etting, 14 Phila. (Pa.) 230. 


40. Holt Ice & Cold Storage Co. v. 
Arthur Jordan Co., 57 N.E. 575, 25 Ind. 
App. 314. And see Bailments § 140. 


[a] Averment of contract held suf- 
ficient.—A petition, alleging that de- 
fendant engaged in the compress busi- 
ness and in connection therewith used 
extensive platforms in storing and 
caring for cotton delivered, for which 
a toll was charged, that, at the re- 
quest of defendant, plaintiff delivered 
cotton with the understanding that 
defendant would accept and compress 
it in a reasonable time, that there 
was an agreement to accept the cotton 
and care for it, and keep it protected 
from weather or other damages in 
consideration of the usual price for 
compressing cotton, sufficiently 
showed the relation of bailor and 
bailee for hire, in the absence of a 
special exception. Jackson y. Green- 
ville Compress Co., (Tex.Civ.App.) 202 
S.W. 324. 

41. Villar & Co. v. New York & 
Porto Rico Steamship Co., 1 Porto 
ae Fed. 265. And see Negligence 

[a] Allegations held sufficient.—A 
complaint alleging an unauthorized 
seizure of plaintiff's liquor by the 
government, the placing thereof in de- 


mand for the goods and refusal to deliver them, for 
otherwise no breach can be shown.*# 


A tender of storage charges must be alleged,*° 
unless there are circumstances which excuse ten- 


As a warehouseman, in the absence 
of bad faith,*7 is not liable for loss of or injury to, 
goods unless caused by his neghgence,*® the declara- 
tion, petition, or complaint in an action ex delicto 
against him for loss or injury must allege negli- 
In pleading negligence in actions of this 
character, it has been held sufficient to allege it in 
general terms without setting forth the facts consti- 
tuting it,°° or that an allegation of negligence in 


fendant’s custody as warehouseman, 
agreement of defendant to store and 
safely to keep it, and his failure to 
do so, may be held sufficient, although 
failing to allege that the agreement 
was with plaintiff expressly, as the 
owner of the liquor, since the obli- 
gation may be implied or imposed by 
law. Armstrong v. Sisti, 152 N.E. 
254, 256, 242 N.Y. 440 (“It is the ele- 
ment of lawful possession, however 
created, and duty to account for the 
thing as the property of another, that 
ereates the bailment, regardless of 


whether such possession is based on _ 


contract in the ordinary sense’’). 


42. Ellsworth v. O’Keefe, 26 Pa. 
Dist. 277. And see Negligence § 665. 


[a] Effect of statutory provision. 
—The rule is not changed by a statute 
providing that every pleading shall 
have attached to it copies of all con- 
tracts on which the party pleading 
relies for his claim or defense, or by 
a statute providing that the state- 
ment in actions on contract shall 
state whether the contract was oral or 
in writing. The statutes do not apply 
to actions ex delicto. Ellsworth vy. 
O’Keefe, 26 Pa.Dist. 277. 


43. See supra § 245. 


44. Jemison v. Birmingham & A. 
Re Cos 28)So. bl ae eAtar, ss. 


[a] Insufficient allegation.—An al- 
legation that plaintiff demanded the 
goods and that he did not receive them 
is not sufficient. Jemison v. Birming- 
par & VAS RCo 28" So, Sisal oo sAlas 

78. 


45. Union Nat. Bank of Muncie, 
Indiana v. Griswold, 141 Ill.App. 464. 


46. See supra § 244. 


47. Claflin v. Meyer, 75 N.Y. 260, 31 
Am.R. 467; Madan v. Covert, 45 N.Y. 
Super. 245. 


48. See supra § 83. 


49. Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467. See Churchill v. Wall- 
ing, 88 So. 582, 205 Ala. 509 (a com- 
plaint which alleged that plaintiff on 
certain dates stored cotton with de- 
fendant, a public warehouseman, pay- 
ing the charges, and that “through 
lack of ordinary care and diligence” 
the cotton became stained and rotten 
and molded, was not subject to demur- 
rer). And see Bailments § 148. 


[a] Complaint held sufficient.— 
Churchill v. Walling, 88 So. 582, 205 
Ala. 509; H. J. Keith Co. v. Booth 
Fisheries Co., 86 A. 166, 27 Del. 5. 


50. Villar & Co. v. New York & 
Porto Rico Steamship Co., 1 Porto 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general terms is good as against a general demur- 
rer,°' or in the absence of special exceptions,®? or 
where plaintiff further alleges that he does not know 
the specific acts of the negligence.°* On the other 
hand, it has been held that a general allegation of 
negligence is not sufficient as against a special de- 
murrer on the ground of failure to set forth the 
acts of negligence,°* or as against an exception that 
the concrete facts which caused the damage to the 
goods were not stated.5° In an action ex contractu 
for loss of goods, allegations that appellants did not 
exercise due care and reasonable caution to preserve 
the property, in that the goods were stored in a 
building which was not reasonably fit and safe for 
the storage of household goods and other property, 
and thereby breached the contract, is sufficient to ap- 
prise defendant of the breach relied on as against a 
motion to make more specific.°® An amendment to 
the complaint making an additional specification of 
negligence does not change the cause of action.°* 


Absence of contributory negligence. In actions 
ex contractu for loss or injury, absence of contribu- 
tory negligence need not be alleged.®§ 


Value of goods. The statement need not aver the 
value of each particular item of goods alleged to be 
lost, destroyed, or withheld.®? 


Joinder of counts. In an action against a ware- 
houseman for loss of goods, it is competent for the 
owner to set up his cause of action in two counts, 
one on an express agreement as to the character of 
the storage building and the care exercised, and the 
other on the implied undertaking to provide a safe 
place.®° 


[§ 251] (c) In Actions for Failure or Refusal To 
Deliver. A complaint in an action against a ware- 
houseman for nondelivery of goods, which does not 
allege that the goods belonged to plaintiff or that de- 
fendant was under obligation to deliver the goods to 
him, is bad.*1 <A declaration alleging that defendant 
was indebted to plaintiff for the value of goods stor- 
ed with defendant as warehouseman, that the value 
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of the goods was a certain amount, and plaintiff had 
demanded the goods of defendant, who had refused 
to deliver them, states a cause of action;®? and it 
has been held that a complaint, to recover damages 
for breach of contraet contained in warehouse re- 
ceipts, alleging that defendant warehouseman, dis- 
regarding his duty and without plaintiff’s knowledge 
or consent and in default of plaintiff’s rights, re- 
fused to deliver the goods called for by the receipts 
issued to plaintiff to his damage states a cause of 
action.** 


[§ 252] (d) In“Actions for Accounting. Where 
a suit for an accounting by a warehouseman for 
goods destroyed by fire was not founded on the ware- 
house receipts, the petition was not demurrable for 
failing to set forth the form or substance of the re- 
ceipts.°* Where a petition against a warehouseman 
for an accounting of the proeeeds of insurance of 
goods destroyed by fire showed that the duty to in- 
sure covered a period of only thirty days from time 
of storage, and did not allege the several dates on 
whieh the goods were stored, it was subject to a 
special demurrer on that ground.®> A _ petition 
against a warehouse corporation for an accounting 
of the proceeds of insurance and sales of goods de- 
stroyed or damaged by fire, which does not allege a 
breach of the duty as to the fund, or that the com- 
pany had suspended business, or was insolvent, or 
that there was danger of loss of property, does not 
allege grounds for the appointment of a receiver or 
the granting of an injunction.®® 


[§ 253] (e) In Action on Warehouseman’s Bond. 
A petition in an action on the bond of a warehouse- 
man for the conversion of property deposited with 
him, which alleged that while the relator was the 
owner of certain property he delivered it to the ware- 
house for storage, sufficiently shows that the relator 
was in the possession of such goods.** <A petition 
against a warehouseman and surety for a breach of 
a statutory bond must show a breach of the ware- 
houseman’s statutory obligations.®® If the statute 


Rico Fed. 265. 

[a] Negligence of servant; scope 
of employment.—A petition alleging 
that plaintiff delivered an automobile 
to defendant warehouse company, 
which accepted it and undertook to 
and did deliver it to defendant railway 
company for shipment, that defend- 
ants placed it in a freight car, which 
they entered for the purpose of pre- 
paring it for shipment, and that their 
servants, while engaged in defend- 
ants’ business and acting in the line 
and scope of their employment in 
draining gasoline therefrom, negli- 
gently took a lighted lantern into the 
car, sufficiently stated a cause of ac- 
tion for the resulting loss of the au- 
tomobile by fire, as against the ob- 
jection that it alleged no facts show- 
ing that the warehouse company’s 
employees were acting within the 
scope of their employment. Train vy. 
Atchison, T. &-S. F. Ry. Co., 253 S.W. 
497, 214 Mo.App. 354. 


51. American Transfer & Storage 
Co. v. Rush, (Tex.Civ.App.) >8 S.W. 
(2a) 756. 


52. Hovencamp v. Union Stock- 
yards Co., 180 S.W. 225, 107 Tex. 421. 


53. Perry Bros. v. Diamond Ice & 
Storage Co., 158 P. 1008, 92 Wash. 105, 
Ann.Cas.1918C 891. 


54. Kight v. Wrightsville & T. R. 
Co., 56 S.H. 363, 127 Ga. 204. 


55. Garrow, McClain & Garrow v. 
Allen, (Tex.Civ.App.) 260 S.W. 887. 


56. P. & A. Dispatch, Inc. v. Mac- 
Dougall, 170 N.E. 551, 553, 91 Ind.App. 
181 (‘All of the matters mentioned in 
the complaint were peculiarly within 
the knowledge of appellants, and they 
cannot be heard to complain’’). 


57. Hansen v. Oregon-Washington 
Rees iNav. sCOr8 188) Peioess ahode Py 655; 
97 Or. 190 (a cause of action in a com- 
plaint against a warehouseman for 
damage to goods alleged to have been 
caused by a leak in a roof was not 
changed by an amendment which add- 
ed a specification of negligence to the 
effect that defendant permitted and 
caused the goods in some manner un- 
known to plaintiff to become saturated 
with water). 

58. Holt Ice & Cold Storage Co. v. 
Arthur Jordan Co., 57 N.E. 575, 25 Ind. 
App. 314. 


59. Ellsworth v. O’Keefe, 26 Pa. 
Dist. 277 (the Practice Act of May 
14, 1915 [P. L. p 483] does not change 
the practice in this respect previously 
existing, which was that, in actions 
for damages for injuries caused by 
negligence, plaintiff was not required 
to give a particular statement of the 


item of damages). 


60. Locke v. Wiley, 105 P. 11, 81 
Kan. 143, 24 L.R.A.N.S. 1117, 19 Ann. 


Cas. 241. 
61. Thurber v. Jones, 14 Wis. 16. 
62. Zorn v. Hannah, 25 S.E. 829, 


99 Ga. 634. 


63. Lawson v. Genesee Farmers’ 
Alliance Joint Stock Co., 43 P. 191, 4 
Idaho 588. 


64. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, 79 S.E. 474, 140 Ga. 669. 


65. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, supra. 


66. Farmers’ Ginnery & Mfg. Co. 
v. Thrasher, supra. 


67. State v. Sullivan, 74 S.W. 417, 
99 Mo.App. 616. 


68. L. R. Sams Co. v. Jewell-Lou- 
Hore Co., 157 S.E. 336, 42 Ga.App. 
676. 


[a] Allegations held sufficient.— 
Allegations that the warehouseman 
received the property and was guilty 
of a breach of his bond in converting 
the property to his own use, suffi- 
ciently state a breach of the bond 
which was conditioned for the ware- 
houseman’s faithful performance of 
his duties as such, as one of his du- 
ties consisted in making a redelivery 


amount claimed for each separate { of: the .goods on the termination of 
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makes it a condition precedent to the delivery by 
the warehouseman that the demand for delivery be 
accompanied by an offer to surrender the receipt, if 
negotiable, with such indorsements as would be nec- 
essary for the negotiation of the receipt, the peti- 
tion is insufficient where it does not allege that the 
demand was accompanied by an offer to surrender 
the negotiable receipt with the indorsements requir- 
ed by the statute.°® In an action against warehouse- 
man and surety on its statutory bond, liability in ex- 
cess of the penalty of the bond was held enforceable 
against the warehouseman as agaipst the contention 
that the action was on the bond only, since the re- 
viewing court is not inclined to reverse, and require 
the same questions to be relitigated, because the 
technical rule of pleading has been violated, where 
the ease has been fully tried on the merits and just 
results reached.*° 


[§ 254] (f) Construction. Rules governing con- 
struction of pleadings in civil actions generally"* ap- 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


[§§ 253-256 


ply in actions against warehousemen whether ex con- 
tractu or ex delicto.*? 


[§ 255] (2) Plea or Answer.7* General rules of 
pleading’? are applicable to defendant’s plea or an- 
swer or affidavit of defense’® or counterclaim.’® In 
an action against a warehouseman for the conversion 
of goods, where defendant in his answer admits de- 
livery of the goods by plaintiffs and reception of 
them as warehouseman, but does not admit the aver- 
ment of plaintiffs’ ownership, the admission of a 
joint delivery of the goods involves also an admission 
of plaintiffs’ right to a joint recovery on proof of 
the alleged conversion;’? and the admission of re-. 
ceipt of the goods by defendant as a warehouseman 
is an admission that he thereby incurred the liabil- 
ity which the law attaches to the conceded relation, 
in the absence of any defense of a special modifying 
contract.*® 


[§ 256] (3) Issues, Proof, and Variance. Rules 


the bailment. State v. Sullivan, 74 


S.W. 417, 99 Mo.App. 616. 


69. L. R. Sams Co. v. Jewell-Lou- 
dermilk Co., 157 S.E. 336, 42 Ga.App. 
676. : 

70. Commercial State Bank v. 
Palmerton-Moore Grain Co., 277 P. 
389, 152 Wash. 89 [foll Warwick v. 
Palmerton-Moore Grain Co., 277 P. 
393, 152 Wash. 99]. 


71. See Pleading §§ 104-120. 
72. See cases infra this note. 
[a] Petition construed as being 


based on contract and not on tort.— 
In an action to recover the value of 
certain wheat, the petition, which 
asked an attachment, alleged that 
plaintiff deposited the wheat for 
storage with defendants under a spe- 
cial contract, defendants agreeing to 
deliver the wheat to plaintiff on de- 
mand; and further alleged that plain- 
tiff ‘demanded the wheat of defend- 
ants; that they had before such de- 
mand sold and shipped the same 
without authority; that they could 
not and did not deliver the same to 
plaintiff, and refused to pay him 
therefor.” It was held that the ac- 
tion was founded on contract and not 
on tort, and that it was, therefore, 
not necessary that the petition should 
have been presented to some judge 
for allowance of amount in value of 
property to be attached as required 
by statute in case of an action found- 


ed on tort. McGinn v. Butler, 31 
Iowa 160. 
{b] Complaint construed as being 


in replevin and not for conversion.— 
In an action brought to recover the 
value of grain stored in a warehouse, 
an allegation in the complaint that 
plaintiff was the owner and entitled 
to the possession of such grain, and 
a prayer that plaintiff recover a like 
quantity, quality, and kind of grain, 
or the value thereof, do not consti- 
tute the action an action in replevin 
and not for conversion. Marshall v. 
Andrews, 79 N.W. 851, 8 N.D. 364. 


{c] Complaint construed as being 
on contract and not ex delicto.—In an 
action against a cold storage compa- 
ny for damages to butter left in stor- 
age, an averment that in considera- 
tion of plaintiff's promise to pay 
charges defendant accepted and kept 
in its storage rooms all of such but- 
ter and undertook to use ordinary 
skill, diligence, and care in the stor- 
age and preservation thereof, with 
averments which taken as a whole, 


showed that plaintiff relied on the 
agreement, showed that the action 
was on contract and not ex delicto. 
Holt Ice, ete., Co. v. Arthur Jordan 
Co., 57 N.E. 575, 25 Ind.App. 314. 


73. Estopped to change position 
taken in answer see Estoppel § 230. 


74 See Pleading §§ 197-379. 
.75. See cases infra this note. 
[a] Act of God.—(1) Where an 


act of God is relied on by the ware- 
houseman as, a defense to an action 
for loss or injury, it must be special- 
ly pleaded as new matter by stating 
the necessary facts to constitute the 
defense. Hubbard . v. Olsen-Roe 
Transfer Co., 224 P. 636, 110 Or. 618. 
(2) An answer setting up that goods 
were damaged by an act of God pre- 
sents no defense where it shows on 
its face that defendant negligently 
exposed the goods to the hazard of 
freezing. Hubbard y. Olsen-Roe 
Transfer Co., supra. 


[b] Control by plaintiff.—The is- 
sue of the loss having occurred 
through plaintiff’s fault is raised, in 
an action for loss of meat stored by 
plaintiff in defendant’s cold storage, 
and alleged by the complaint to have 
occurred through failure of defend- 
ant to keep the room at a proper 
temperature, and through its failure 
to keep pure, fresh air circulating 
through it, by the answer alleging 
that it was agreed that plaintiff 
should have complete control and su- 
pervision of the room, and that he 
should and did direct the manner in 
which it should be refrigerated and 
aired. Patterson v. Wenatchee Can- 
ning Co., 110 P.,379, 59 Wash. 556, 


[ce] Disclosure of name and ad- 
dress of depositor.—-To entitle a ware- 
houseman to exemption from a re- 
plevin suit under a statute provid- 
ing that he may obtain such exemp- 
tion by making known to claimant 
the name and address of the deposi- 
tor, he must set forth the facts es- 
tablishing the exemption by way of 
answer. Hazlett v. Hamilton -Stor- 
age, etc., Co., 94 N.Y.S. 580, 47 Misc. 


[ad] Inability to procure insur- 
ance.—Statements, in an affidavit of 
merits in an action based on defend- 
ant’s failure to keep whisky insured 
according to contract, that insurance 
companies generally canceled their 
policies and that they refused fur- 
ther to underwrite such risks and, 
although defendant made great and 


exhaustive efforts to procure such 
insurance, it was impossible to do so, 
were not mere conclusions of the 
pleader but statements of fact which 
sufficiently apprised plaintiff of the 
nature of the defense without de- 
tailing instances of cancellation or 
refusal of insurance or of the par- 
ticular efforts made to procure insur- 
ance. Premo v. Julius Kessler & Co., 
225 Ill.App. 530. 


[e] Inconsistent defenses.—Under 
a code provision that defendant may 
set forth by answer as many defenses 
as he may have, whether legal or 
equitable, or both, an answer in an 
action against warehousemen to re- 
cover the value of goods deposited 
may set up a plea of the statute of 
limitations in addition to a denial of 
the alleged bailment and an allega- 
tion that the goods were destroyed 
without defendants’ fault, although 
inconsistent therewith. Cohrs_ v. 
Fraser, 5 S.C. 351. And see generally 
Pleading § 254. 


{f] Lien for charges.—(1) A 
warehouseman sued for household 
goods stored need not state the stat- 
ute under which he claims a lien for 
charges, and, if he names a particu- 
lar section of the statute, it may be 
treated as surplusage. Finn v. Erick- 
son, 269 BP.” 232, -270°P)°767)"127 ‘Or. 
107. (2) In an action against a ware- 
houseman for conversion, the refusal 
to allow defendant to file an addi- 
tional defense setting up its claim 
for lien was error, when the motion 
was made before the trial, since, if 
plaintiffs were surprised, they could 
have taken a continuance. Hartman 
v. Western Cold Storage Co., 190 Ill. 
App. 182. 


76. Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424. 


[a] Custom not to insure.—In an 
action against a warehouseman on an 
express contract to insure goods 
stored, a demurrer to a paragraph 
of counterclaim pleading a custom 
among warehousemen not to insure 
is properly sustained, because, if such 
contract was actually made, the ex- 
istence of the custom to the contrary 
would not militate against it. Gay v. 
Davidson, 287 S.W. 931, 216 Ky. 424. 


77. ‘Barker v. Lewis Storage, etc., 
me See 148, 79 Conn. 342, 118 Am. 


. 78. Barker y. Lewis Storage, etc., 
Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 


—— 
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_ aa. In General. 


§§ 256-258] 


governing issues, proof, and variance in civil actions 
generally*® apply in actions against warehouse- 
men.*® As in other civil actions,*! the issues in ac- 
tions against warehousemen are confined to those 
raised by the pleadings, and plaintiff cannot recover 
on any theory not raised by his declaration or com- 
plaint.*? Immaterial allegations in the complaint 
need not be proved.** The proof must be confined 
to the issues raised by the pleadings, and it is not 
permissible to allege one cause of ‘action or defense 
and introduce evidence of another.** But matter 
which is merely evidential and not a constituent ele- 
ment of the cause of action need not be pleaded in 
order to be admissible.*® 


[§ 257] g. Evidence—(1) Presumptions and Bur- 
den of Proof—(a) In Actions for Loss or Injury— 
The burden is on the bailor, in an 
action against the warehouseman for loss or injury 
to goods stored, to establish all the elements of his 
cause of action.s¢ He must show the contract of 
bailment,** the delivery of the goods to defendant,*§ 
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the condition thereof when they came into his 
hands,*® and also the amount and value of the goods 
where these facts are not shown by the warehouse 
receipt,?® although where a storage receipt also in- 
sures the safety of the goods, and states that they 
are of a certain value, it will be presumed, that they 
were of such value.®t He must also show a tender 
of storage charges,®? and a demand for the return 
of the godds,®* unless circumstances exist which ex- 
cuse him from making tender and demand,®* and also 
a failure or refusal by defendant to return the 
goods.®® When these facts are established, plaintiff 
has made out a prima facie case, and the burden is 
then on defendant to overcome this prima facie 
case.°® 


[§ 258] bb. Negligence®?—(aa) In General. The 
burden of proof is on the bailor, in an action for 
loss of, or injury to, goods stored in a warehouse, to 
show that the loss or injury was caused by the neg- 
ligence of the warehouseman;°* and, unless other- 


79. See Pleading §§ 1144-1211. 
80. See cases infra this section. 
81. See Pleading § 1147. 


82. Conn.—Sanford v. Peck, 27 A. 
1057, 63 Conn. 486. 


Ga.—Western, ete., R. Co. v. Bran- 
an, 51 S.E. 650, 123 Ga. 692. 


Iowa.—Hughes v. Stanley, 45 Iowa 
622. 

Okl.—Traders’ Compress Co. v. Pre- 
cure, 231 P. 516, 107 Okl. 191. 


Tex.—American Ry. Express Co. v. 
Kornblatt, (Civ.App.) 242 S.W. 341. 


[a] Rule applied.—(1) Where the 
complaint charges a conversion of the 
goods stored, there can be no recoyv- 
ery for injury to the goods caused by 
defendant’s negligence which occur- 
red prior to the conversion. “When 
damages are sought in an action 
against warehousemen for such a 
want of care the complaint must con- 
tain averments which fairly and rea- 
sonably apprise them that that claim 
is to be made” (Sanford v. Peck, 27 
A. 1057, 63 Conn. 486, 491), (2) and, 
if the owner of the goods elects to 
found his action on negligence in- 
stead of on the bailment contract, he 
must recover, if at all, on proof of 
negligence (Traders’ Compress Co. v. 
Precure, 231 P. 516, 107 Okl. 191). 
(3) In an action to recover of a ware- 
houseman for alleged failure proper- 
ly to store and care for goods intrust- 
ed to his care, plaintiff must prove 
the specific acts of negligence which 
he set forth in his pleading, and can- 
not recover on any theory not cover- 
ed thereby. Western, etc., R. Co. v. 
Branan, 51 S.B. 650, 123 Ga. 692. (4) 
Where an unprecedented flood caused 
damage to the goods stored in de- 
fendant’s basement and the complaint 
raised no issue as to negligence in 
holding them in that place until the 
flood oceurred, negligence of defend- 
ant in failing to deliver the goods to 
plaintiff within a reasonable time 
after their arrival does not form the 
basis for a judgment. American Ry. 
Express Co. v. Kornblatt, (Tex.Civ. 
App.) 242 S.W. 341. (5) Under a pe- 
tition in an action against a ware- 
houseman setting up a verbal con- 
tract of sale of wheat and a delivery 
of the wheat to defendant under a 
usage by verbal agreement of the 
parties, which implied a contract of 
sale, a receipt given by the ware- 
houseman indicating that the trans- 
action is a sale is not admissible to 
establish that fact; plaintiff cannot 


rely on the receipt as presenting the 
contract under which he claims to re- 


Pee Hughes v. Stanley, 45 Iowa 
83. Exvorters’ & Traders’ Com- 


press & Warehouse Co. v. Barganier, 
(Tex.Civ.App.) 81 S.W.(2d) 321 [aff 
(Commn.App.) 45 S.W.(2d) 563]; 
Texarkana & Ft. S. R. Co. v. Rose- 
brook-Josey Grain Co., 114 S.W. 436, 
52 Tex.Civ.App. 156. And see Plead- 
ing § 1162. 

[a] Thus, where the action is 
based on the warehouseman’s negli- 
gence, details of the bailment_ con- 
tract are immaterial and need _ not 
be proved. Exporters’ & Traders’ 
Compress & Warehouse Co. v. Bar- 
gynier, (Tex.Civ.App.) 31 S.W.(2da) 
321 [aff (Commn.App.) 45 S.W.(2d) 
563]>" Texarkana ‘&, Ft! S..R. "Co, iv. 
Rosebrook-Josey Grain Co., 114 S.W. 
436, 52 Tex.Civ.App. 156. 


84. Vallee v. Imex Warehouse Co., 
118 So. 900, 9 La.App. 703: William- 
son v. Kansas City Stock Yards, (Mo. 
App.) 217 S.W. 614. And see Plead- 
ing § 1167. 


[a] Rule applied.—(1) Where par- 
ticular acts of negligence are alleged 
as the cause of the injury, no other 
acts constituting negligence can be 
shown. Williamson v. Kansas City 
Stock Yards, (Mo.App.) 217 S.W. 614. 
(2) The mere allegation in the an- 
swer by a surety company that a 
warehouse receipt had been issued 
for goods when they were not in pos- 
session of the warehouseman is not 
sufficient to admit proof of fraud on 
the part of the holder of the receipt, 
for one can prove only what he has 
alleged. Vallee v. Imex Warehouse 
Co., 118 So. 900, 9 La.App. 703. 


[b] Evidence admissible under 
allegations of petition.—In suit to 
recover for loss by failure fully to in- 
sure rice left to be milled and sold, 
allegations in the petition that in 
previous dealings with defendant, ex- 
tending over a long time prior to 
transactions complained of, defend- 
ant insured rice received, and insured 
the present lot, or at least charged 
plaintiff and other customers with 
premiums sufficient to cover full in- 
surance thereon, are sufficient to ad- 
mit proof of an implied contract to 
insure it at its full value. Broussard 
v. South Texas. Rice Co.. (Civ.Apn.) 
120 S/W. 587 Taff 1381) SW. 412,:103 
Tex. 535, Ann.Cas.1913A 142]. 

85. Train v. Atchison, T. & S. F. 
Ry: Co., 253 S.W. 497, 214 Mo.App. 


354. 


[a] Thus, in an action against a 
warehouse company for the loss of 
an automobile by fire negligently set 
by defendant’s servants while drain- 
Ing gasoline from it in proximity to a 
lighted lantern taken into a freight 
car wherein it was being prepared for 
shipment, evidence as to defendant’s 
custom or practice of removing gas6- 
line from cars shipped by it is ad- 
missible, although not pleaded, as 
bearing on the question whether its 
servants, in so doing, were acting 
within the line of their employment. 
Train v. Atchison, T. & S. F. Ry. Co., 
253 S.W. 497, 214 Mo.App. 354. 

86. Dejon v. Smedley Co., 144 A. 
473, 108 Conn. 659; Union Nat. Bank 
of Muncie, Indiana, v..Griswold. 141 
Tll.App. 464; Glazer v. Hook, 129 N. 
KE. 249, 74 Ind.App. 497; Finsilver v. 
Manhattan Storage & Warehouse Co., 
129 N.Y.S. 401. 

87. Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497; Gay v. Bates, 99 
Mass. 263; Traders’ Compress Co. v. 
Precure, 231 P. 516, 107 Okl..191. 


88. Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497. 


89. Finsilver v. Manhattan Stor- 
age & Warehouse Co., 129 N.Y.S. 401. 


$0. Dejon v. Smedley Co., 144. A, 
473, 108 Conn. 659. 

91.. Shayne v. Krebs, 55 IllApp. 
238. 

$2. Union Nat. Bank of Muncie, 
Indiana, v. Griswold, 141 Ill. App. 464. 

93. Traders’ Compress Co. v. Pre- 
cureso2840 iod16; 107): Oko 91. 

$4. See supra §§ 244, 245, 

95. Glazer v. Hook, 129 N.E. 249, 
74 Ind.App. 497; Traders’ Compress 
ie Vet brecure, .23 10° Py bi. 07 7Okae 

96. Traders’ Compress Co. v. Pre- 
cure, supra. And see infra § 258. 

97. Where warehouseman is also 
carrier see Carriers § 349. 

98. U.S.—Backus & Sons vy. Start, 
13.F. 69. 

Cal.—Taussig v. Bode, 64 P. 108; 
Jackson v. Sacramento Valley R. Co., 
23 Cal. 268. 

Ga.—Cunningham Vi 
Read & Co., 48 Ga. 531. 

Iowa.—Grady v. Blue Line Trans- 
fer & Storage Co., 190 N.W. 875, 195 
Iowa 300. 

La.—Babcock & Kernochan v. Mur- 


Franklin, 
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wise provided by statute,®® the burden of proof does 
not shift, but remains on the bailor throughout the 
trial,1 although the burden of going forward with 
Nevertheless it will be 
sufficient to make out a prima facie case for the 
bailor to prove facts from which such negligence 
Subject to certain exceptions 


the evidence may shift.? 


may be presumed.® 
ry; Pp 


phy, 20 La.Ann. 399. 


Md.—Baltimore Refrigerating, etc., 
on v. Kreiner, 71 A. 1066, 109 Md. 
nt 


Mass.—Murray v. International 
Steamship Co., 48 N.E. 1093, 170 Mass. 
166, 64 Am.S.R. 290; Willett v. Rich, 
7 N.E. 776, 142 Mass. 356, 56 Am.R. 
684 [overr Cass v. Boston, ete., R. Co., 
14 Allen 448]; Lamb v. Western R. 
Corp., 7 Allen 98. 


Miss.—Yazoo, etc, R. Co. v. 
Hughes, 47 So. 662, 94 Miss. 242, 22 
L.R.A.N.S. 975 and note. 


Mo.—Bowles v. Payne, (App.) 251 
S.W. 101; Berger v. St. Louis Stor- 
age & Commission Co., 116 S.W. 444, 
136 Mo.App. 36. 


N.Y.—Draper v. Delaware, etc., Ca- 
Male COw. Zo Ny 37 8 Nowe. bee 
Claflin v. Meyer, 75 N.Y. 260, 31.Am. 
R. 467; Liberty Ins. Co. v. Central 
NMermonet [Re Co.,, 46. N.Yes5 con» 19 
App.Div. 509; Kaiser v. Latimer, 41 
N.Y.S. 94, 9 App.Div. 36; Oderkirk 
Vay Hareo,. 16 Ni Yes. 220,61) Hun 418: 
Golden v. Romer, 20 Hun 438; Foote 
v. Storrs, 2 Barb. 326; Mautner. v. 
Terminal Warehouse Co., 55 N.Y.S. 
603, 25 Mise. 729; Murray v. J. EF. 
Hayes, Inc., 151. N.Y.S. 1;, Leoncini 
v. Post, 13 N.Y.S. 825; Williams v. 
Holland, 22 How.Pr. 137. 


N.C.—Lyman v. Southern R. Co., 44 


Si.’ 550, 1132 <N CGC. «T2725) Young) cv. 
Wilmington, ete., R. ‘Co., 21% S:H.°177, 
116 N.C. 932. 


Or.—Hansen v. Oregon-Washington 
Ri& Naw. Co.; 188 BP. 963, 191 PB. 1655, 
97 Or, 190. 

Pa.—Clark & Co. v. 
Watts 335. 

R.I.—Dufresne v. Dick, 152 A. 692, 
bE R135. 

S.C.—Fleischman, Morris & Co. v. 
Southern R. Co., 56 S.E. 974, 76 S.C. 
237, 9 IR, AN.S. 519. 


Tex.—Texas, etc., R. Co. v. Capps, 2 
Tex.App.Civ.Cas. § 33 

Va.—John Nix & Co. v. Herbert, 140 
Si en 1490" Vae tel, oo Adan. OOS 
[quot Cyc]. 

Eng.—Gilbart v. Dale, 5 A.&E. 543, 
SU CL. 7237011 Reprint 1270. 


Man.—Charrest v. Manitoba Cold 
Storage Co., 17 Man. 539. 


“The burden rests upon the plain- 
tiff to establish a prima facie case of 
neglect in respect of the obligation of 
ordinary care resting upon the ware- 
houseman, as it does in other cases 
of the negligent breach of duty.” 
Berger v. St. Louis Storage & Com- 


Spence, 10 


mission Co., 116 S.W. 444, 445, 136 
Mo.App. 36. 

99. See infra §§ 262, 263. 

1. U.S.—Southern R. Co. v.. Pres- 


cott, 36 S.Ct. 469, 240 U.S. 632, 60 L. 
Ed. 836. 

Ind.—Holt Ice & Cold Storage Co. v. 
Arthur Jordan Co., 57 N.E. 575, 25 
Ind.App. 314. 

Mass.—Willett v. Rich, 7 N.E. 776, 
14% Mass. 356. 

Miss.—yvazo0o, & M:. V. BR. Co: v. 
Hughes, 47 So. 662, 94 Miss. 242, 22 
TiR.A.N.S: 975. 

N.Y.—Claflin v. Meyer, 75 N.Y. 260, 
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31 Am.R. 467; Wilson v. Christal, 176 
N.Y.S. 341, 187 App.Div. 660; Herr- 
man v. New England Navigation Co., 
128 N.Y.S. 380, 143 App.Div. 551; Lib- 
erty Ins. Co. v. Central Vermont R. 
Co., 46 N.Y.S. 576, 19 App.Div. 509; 
Madan v. Covert, 45 N.Y.Super. 245; 
pees v. J. F. Hayes, Inc., 151 N.Y. 
oy ule 


Or.—Hansen v. Oregon-Washington 
KR. & Navi Cos 188) Pico68. tote PA655, 
9T-Or. 190: 


And see Bailments § 160; 
gence § 750. 

2. Holt Ice & Cold Storage Co. v. 
Arthur Jordan, Co., 57 N.E.: 575, 25 
Ind.App. 314; Hansen. v. Oregon- 
Washington R. & Nav. Co., 188 P. 963, 
191 PB. 655, 97 Or. 190, 213: And see 
cases infra note 20. 


83. See cases infra note 5. 


4 See infra § 260. And see Bail- 
ments § 160. 


5. U.S.—Southern R. Co. v. Pres- 
cott, 36.S.Ct. 469, 473, 240 U.S. 632, 
60 L.Ed. 836 (per Hughes, J.); Na- 
tional Dock & Storage Warehouse Co. 
v. United States, 21 F.(2d) 755 [aff 
27 F.(2d) 4]; Evans v. New York, 
ete., Steamship Co., 163 F. 405. 


Ala.—Churchill v. Walling, 88 So. 
582, 205 Ala:' 509; Davis v. Hurt, 21 
So. 468, 114 Ala. 146; Seals v. Ed- 
mondson, 71 Ala. 509. 


Cal.—Taussig v. Bode, 66 P. 259, 
134 Cal. 260, 86 Am.S.R. 250, 54 L.R.A. 
774; Cussen v. Southern California 
Sav. Bank, 65 P. 1099, 133 Cal. 534, 85 
Am.S.R. 221; Wilson v. Southern Pac. 
Ryj€o..62 Cal. 164. 


Conn.—Dejon vy. Smedley Co., 144 
A. 473, 108 Conn. 659; Boies v. Hart- 
LOT, etc, hoo, 0) Armin 34.0 em oe 
Conn. 272. 


Ga.—Ware v. Duggan, 110 S.E. 751, 
28 Ga.App. 234; Netzow Mfg. Co. v. 
Southern R. Co., 66 S.E. 399, 7 Ga. 
Appi! 1763: 


Idaho.—Duthie y. Shepherd, 186 P. 
919, 32 Idaho 633. 


Ill—Schaefer v. Washington Safe- 
ty Deposit Co., 117 N.E. 781, 281 Il. 


Negli- 


43, Ann.Cas.1918C 906; Cumins v. 
Wood, 92 Am.D. 189, 44 Ill. 416; Ed- 
gerton v. Chicago, ete, R. Co., 146 


Ill.App. 199 [aff 88 N.E. 808, 240 Ill. 
see Parry eve Squainiie7 9 LllcApp: 
Contra Hotel Sherman Co. v. 
Railway Terminal & Warehouse Co., 
210 TilApp? 191: 


Ind.—State Storage v. Scheper, 
(App.) 181 N.E. 385; Glazer v. Hook, 
129 N.H. 249, 74 Ind.App. 497; Holt 
Ice, ete, Co. v. Arthur Jordan Co., 
57 N.E. 575, 25 Ind.App. 314. 


La.—Scott v. Sample, 87 So. 478, 148 


La. 627; Marks v. New Orleans Cold 
Storage, Co. 3l"'So. 671," 107) Wa. 0c 2: 
SOM AIM. Se apaco yon La keeAle marae: 


Schwartz, Kauffman & Co. v. Baer, 21 
La.Ann. 601; Marr v. Barnes, 1 Rob. 
190; Levy v. Kirwin, 6 La.App. 93; 
Hartford Fire Ins. Co. v. Doll, 5 La. 
App. 226. 

Md.—Security Storage & Trust Co. 
v. Denys, 86 A. 618, 119 Md. 330; Bal- 
timore Refrigerating, ete, Co. v. 
Kreiner, 71 A. 1066, 109 Md. 361. 


Mass.—Cass v. Boston, ete., 


Re, Con 
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elsewhere considered,* it has been held that this 
requirement is satisfied by showing that the goods 
were delivered to the warehouseman in good con- 
dition and that they were lost or destroyed, or re- 
turned in a damaged condition, and that it then de- 
volves on the warehouseman to show that such loss 
or injury was not due to his negligence.® 


After 


14 Allen 448; Lichtenhein v. Boston, 
ete; hsC0-, tieCirshse0; 


Mich.—Schwartz vy. Michigan Ware- 
house Co., 189 N.W. 1, 219 Mich. 401. 


Minn.—Geo. C. Bagley El. Co. v. 
American Express Co., 65 N.W. 264, 
63 Minn. 142. 


Miss.—Yazoo & M. V. R. Co. v. 
Hughes, 47 So. 662, 94. Miss. 242, 22 
L.R.A.N.S. 975. 

Mo.—Springfield Crystallized Egg 
Co. v. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664; Amer- 
ican Brewing Co. v. Talbot, 42 S.W. 
679, 141 Mo. 674, 64 Am.S.R. 538; 
Bowles v. Payne, (App.) 251 S.W. 101; 
Berger v. St. Louis Storage & Com- 


mission Co., 116 S.W. 444, 136 Mo. 
App. 36; Thompson v. St. Louis & S. 
F. R. Co., 59 Mo.App.. 37. 


N.J.—Jackson y. McDonald, 57 A. 
126, 70 N.J.Law 594. 


N.Y.—Oswego Bank v. Doyle, 91 N. 
Y. 32, 48 Am.R. 634 [rev 25 Hun 312]; 
Claflin v. Meyer, 75 N.Y. 260; 31 Am.R. 
467; Schwerin v. McKie, 51 N.Y. 180, 
10 Am.R. 581; Burnell v. New York 
Centrale Cow 4b NOY. LS 4aa6 Manan 
61; Porges v. Republic Storage Co., 
216 N.Y.S. 145, 217 App.Div. 566; Wil- 
son v. Christal, 176 N.Y.S. 341, 187 
App.Div. 660; Herrman v. New Eng- 
land Navigation Co., 128 N.Y.S. 380, 
143 App.Div. 551; Ballston Refriger- 
ating Storage Co. v. Eastern States 
Refrigerating Co., 126 N.Y.S. 857, 142 
App.Div. 135 [aff 99 N.E. 1103, 206 
N.Y. 705]; Herzig v. New York Cold 
Storage Co., 100 N.Y.S. 603, 115 App. 
Div. 40 [aff 83 N.E. 1126, 190 N.Y. 
511]; Kaiser v. Latimer, 57 N.Y.S. 
833, 40 App.Div. 149; Lichtenstein v. 
Jarvis, 52 N.Y.S. 605, 31 App.Div. 33 
[aff 59 N.E. 1125, 164 N.Y. 601]; Kais- 
er v. Latimer, 41 N.Y.S. 94, 9 App.Div. 
36; Golden v. Romer, 20 Hun 438; 
Bush v. Miller, 13 Barb. 481; William- 
son v. New York, etc., R. Co., 56) IN. Ye 
Super. 508, 4 N.Y.S. 834; Coleman v. 
Livingston, 86 N.Y.Super. 231, 45 
How.Pr. 483; Coleman v. Livingston, 
36 N.Y.Super. 32 [aff>56 N.Y.) 658]; 
Schwerin v. McKie, 28 N.Y.Super. 404 
[aff 51 N.Y. 180, 10 Am.R. 581]; Reed 
v. Crowe, 13 Daly 164; Arent v. Squire 
& Johnson, 1 Daly "347; Vereinigte 
Aluminium-Werke Aktiengesellschaft 
v. Atlantic Tidewater Terminals, 241 
N.Y.S. 597, 137 Mise. 160 [foll Lock- 
wood v. Manhattan Storage & Ware- 
house Co., 50 N.Y.S. 974, 28 App.Div. 
68]; Isler v. F. C. Linde Co., 67 N.Y. 
S. 1072, 33 Misc. 465; Mautner v. Ter- 
minal Warehouse Co., 55 N.Y.S. 603, 
25 Misc. 729; Lynch v. Kluber, 46 N. 
Y.S. 428, 20 Mise. 601; McCrory Stores 
Corp. v. West Side Warehouse Co., 171 
NoYes) 855 Murray ov. F. Hayes, 
PNG, 51 EN UYeSe ass (Roplitz ave hina 
mins, 88 N.Y.S. 946; Platt v. Hibbard, 
7 Cow.. 497. 


N.D.—Marshall vy. Andrews, 79 N. 
W. 851, 8 N.D. 364. 

Ohio.—Brown v. Bray; 16 Ohio Cir. 
Ct.N.S. 165 [aff 94 N.E. 1102, 83 Ohio 
St. 462]. 

Okl.—Traders’ Compress Co. v. Pre- 
cure, 282 P. 165, 140 Okl. 40, 71 A.L. 
15 es 

Or.—Hansen vy. Oregon-Washington 
R. & Nav. Co., 188 P.. 968, 191 P. 655, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 258] 


establishing these facts it is not essential that plain- 
tiff should go further and show the manner and 
particulars of defendant’s negligence by means of 
which the loss or injury occurred, where defendant 
gives no explanation of what had become of the 
goods nor shows that he exercised reasonable care 
The foregoing principles 
have been held to apply to a warehouseman who 
voluntarily assumed the custody of goods delivered 
to another warehouseman,‘ to a warehouseman who 
had received the goods from a carrier,’ and to one 
who received the goods in the double capacity of 
But, inasmuch as a 
prima facie case only is made out against the ware- 
houseman by evidence of the character mentioned,?°® 
in the absence of statutes providing otherwise,!! 


to prevent their loss.° 


warehouseman and forwarder.® 


97 Or. 190. 


Pa.—Hoeveller v. Myers, 27 A. 1081, 
158 Pa. 461; Pittsburgh Safe Deposit 
Co: ‘vi. Pollock, 27 Am.R. 660,' 85 Pa, 
Clark & Co. v. Spence, 10 Watts 


R.I.—Dufresne v. Dick, 152 A. 692, 
SUK, LAS 5e 


S.C—Carolina Rice Co. v. West 
Point Mill Co., 82 S.E. 679, 98 S.C. 476; 
Fleischman, Morris & Co. v. South- 
ern) R. -Co!; 156 S\B. 974, 76 S.C. 237, 
9 L.R.A.N.S. 519. 


S.D.—Gilbert v. 
W. 25, 40 S.D. 482. 


Tenn.—Noel & Co. v. Schuur, 204 S. 
W. 632, 140 Tenn. 245°: 


Tex.—Guaranty Trust Co. v. Diltz, 


Hardimon, 168 N. 


91 S.W. 596, 42 Tex.Civ.App. 26; Tex- 
as, etc., R. Co. v. Morse, 1 Tex.App. 
Civ.Cas. § 411. 


Va.—John Nix & Co. v. Herbert, 140 
S.E. 121, 149 Va. 131, 55 A.L.R. 1098 
[quot Cyc]. 


Wash.—McDonald v. Perkins & Co., 
234 P. 456, 133 Wash. 622; Firestone 
Tire & Rubber Co. v. Pacific Transfer 
€o., 208 P. 55, 120 Wash. 665, 26 A.L. 
R. 217; Colburn v. Washingiton State 
Art Ass’n, 141 P. 1153, 80 Wash. 662, 
L.R.A.1915A 594; Foster v. Pacific 
Clipper Line, 71 P. 48, 30 Wash. 515. 


Wis.—Milwaukee Mirror & Art 
Glass Works v. Chicago, M. & St. P. 
R. Co., 134 N.W. 379, 148 Wis. 173, 38 
TGR TAGN:S. (333: 


Alta.—Great West Supply Co. v. 
Grand Trunk Pacific R. Co., 8 Alta.L. 
478. 


Ont.—Dunn ov. 
Co., 4 Ont.L. 103. 


[a] As otherwise expressed, ‘‘the 
better rule, and the one now enforced 
by practically all the modern author- 
ities, is, stated broadly and in gen- 
eral terms, upon proof of delivery of 
chattels in good condition and proof 
of return in bad condition, or proof of 
failure to return, the law raises a pre- 
sumption that the injury or failure 
to return was caused by the negli- 
gence of the bailee, and such proof 
plus the presumption, which because 
of necessity the law arbitrarily rais- 
es, make a prima facie case, which 
requires the bailee to go forward 
with evidence.” Hansen v. Oregon- 


Prescott Elevator 


Washington R. & Nav. Co., 188 P. 
9637 191; P. 655, (97. Or. 190, 213. 
[b] Reason for rule.—(1) The 


rule, it is said, is founded in necessi- 
ty (Davis v. Hurt, 21 So. 468, 114 Ala. 
146; Seals v. Edmondson, “i Aland 09; 
Claflin v. Meyer, 75 N.Y. 260, 31 Am. 
R. 467), (2) and, on the presumption 
that a party who, from the situation, 
has peculiar, if not exclusive, knowl- 
edge of facts if they exist is best able 
to prove them (Davis v. Hurt, supra; 
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Seals v. Edmondson, supra; Security 
Storage & Trust Co. v. Denys, 86 A. 
613, 119 Md. 330; Claflin v. Meyer, 
supra; Lockwood v. Manhattan Stor- 
age & Warehouse Co., 50 N.Y.S. 974, 
28 App.Div. 68). (3) Any other rule 
would be placing on plaintiff the bur- 
den of establishing conditions in re- 
spect of which he could have no pos- 
sible knowledge. Lockwood v. Man- 
hattan Storage & Warehouse Co., su- 
pra. 


6 Boies v. Hartford & N. H. R. 
Co:;, 9 Am: R345; 37 Conn. .272... And 
see cases supra note 5. 


7. Schagrin v. Bacon, 117 A. 741, 
205 Delma t Sle: ver ie ©.) lainde: Cor, 
GTI NEY: S. 1072, 33 Mise. 465. 


{a] Thus (1) in an action against 
a succeeding warehouseman for neg- 
ligent injury of property stored, 
plaintiff makes out a prima facie case 
by showing its good condition when 
delivered on the original bailment, 
and that it was injured when returned 
by defendant. Schagrin vy. Bacon, 
V7 TAH T4382: Del. 115 3 islerive BYE. 
Linde Co., 67 N.Y.S. 1072, 33 Misc. 
465. (2) It is not necessary that 
plaintiff prove that the goods were 
in good condition when defendant 
took them over. Isler v. F. C. Linde 
Co., supra. 


For paaiegons decisions see Car- 
riers § 29 


8. ere v. McGann, 118 A. 709, 
98 N.J.Law 55. 


{a] Thus, where furniture in good 
condition when shipped was delivered 
by the carrier to a warehouseman, and 
when later delivered to ‘tthe owner 
was found to be injured, the presump- 
tion is, in the absence of evidence, 
that it was damaged while in the pos- 
session of the last bailee, and the bur- 
den is on him to show the contrary. 
Dantes v. McGann, 118 A. 709, 98 N. 
J.Law 55. 

9. Security Storage & Trust Co. v. 
Denys, 86 A. 613, 119 Md. 330; Bush v. 
Miller, 13 Barb. (N.Y.) 481. 


10. Kaiser v. Latimer, 41 N.Y.S. 
94, 9 App.Div. 94. 
and note 9. 

11. See infra §§ 262, 263. 

oe ay i OO MER Oe eee ch Vic eer Ce Onras aves 
Hughes, 47 So. 662, 94 Miss. 242, 22 
L.R.A.N.S. 975; Dufresne v. Dick, 152 
AN 692 15d Ra. £35. 


13. See infra § 262. 

14. See infra § 2638. 

15. Taussig v. Bode, 66 P. 259, 134 
Cal. .260, 86 Am.S.R. 250, 54 L.R.A. 
774. 


16. Willett v. Rich, 7 N.E. 776, 142 
Mass. 356, 56 Am.R. 684; Kaiser v. 
Latimer, 41 N.Y.S. 94, 9 App.Div. 94. 


17. Seals vy. Hdmondson, 71 Ala. 


And see supra text’ 
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it has very generally been held that the warehouse- 
man may acquit himself of the charge of negligence 
by showing that the loss or injury occurred from 
a cause which prima facie exonerates him from neg- 
ligence,'? as for instance, by showing that the goods 
were lost through theft or burglary,? by fire,t+ by 
leakage,” by the falling of the warehouse in which 
the goods were stored,1® by act of God,!* or from 
other causes which of themselves do not point to 
negligence on the part of the warehouseman,'*® but 
are consistent with the exercise of ordinary care on 
his part;'® and that, where facts of this character 
are established, plaintiff must resume his proofs, 
and reassume the burden of establishing by affirma- 
tive evidence that defendant has been negligent.?° 
Nevertheless the last mentioned rule has been denied 


509; American Brewing Ass’n v. Tal- 
ye (ee 679, 141 Mo. 674, 64 Am. 
“it. O . 


18. Hansen v. Oregon-Washington 
R. & Nav. Co., 188 P. 968, 191 P. 655, 
97 Or. 190; Firestone Tire & Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120- Wash. 665, 26 A.L.R. 217. 


19. Schmidt v. Blood, 9 Wend. (N. 
Y.) 268, 24 Am.D. 143; Hansen v. Ore- 
gon-Washington R. & Nav. Co., 188 P. 
963,, 191 P. 655,98 Or. 2190; 


20. 'U.S.—Southern R. Co. v. Pres- 
cott, 36 S.Ct. 469, 240 U.S. 632, 60 
L.Ed. 836; De Grau vy. Wilson, 17 F. 
698 [aff 22 F. 560]. 


Pe eels v. Edmondson, 71 Ala. 


Cal.—Taussig v. Bode, 66 P. 259, 134 
Cal. 260, 86 Am.S.R. 250, 54 LRA. 
774; Wiison v. Southern Pac. RCO, 
62 Cal. 164; England v. Lyon Fire- 
proof Storage Co., 271 P. 532, $4 Cal. 
App. 562. 

Ill.—Bryan v. Chicago & A. R. Co., 
169 Ill.App. i81. And see, as sustain- 
ing this view, dictum Cumins v. 
Wood, 92 Am.D. 189, 44 Ill. 416. 

Ind.—Holt Ice & Cold Storage Co. 
v. Arthur Jordan Co., 57 N.E. 575, 25 
Ind.App. 314, —~ 


La.—Austin v. Heath, 122 So. 865,- 
168 La. 605; Scott v. Sample, 87 So. 
478, 148 La. 627; McCullom v. Por- 
ter, 17 La.Ann. 89. But see Schwartz, 
Kauffman & Co. v. Baer, 21 La.Ann. 
601 (defendant cannot be relieved by 
showing that the loss occurred by an 
overpowering force; he must also 
show that he used all possible means 
to preserve it); and Thomas v. Dar- 
den, 22 La.Ann. 413 (which apparent- 
ly approves the rule. stated in 
Schwartz, Kauffman & Co. v. Baer, 
supra). 

Md.—Baltimore Refrigerating & 
Heating Co. v. Kreiner, 71 A. 1066, 109 
Md. 361. 


Miss.—Yazoo & M. V. R. Co. v. 
Hughes, 47 So. 662, 94 Miss. 242, 22 
L.R.A.N.S. 975. 


Mo.—American Brewing Co. v. Tal- 
bot, 42 S.W. 679, 141 Mo. 674, 64 Am. 
S.R. 5388; Bowles v. Payne, (App.) 
251 S.W. 101. 


N.Y.—Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467; Wilson v. Christal, 176 
N.Y.S. 341, 187 App.Div. 660; Kaiser 
v. Latimer, 41 N.Y.S. 94, 9 App.Div. 
94; Mautner v. Terminal Warehouse 
CO 5d) wy Ne XoS.as 603, 0 25 ease. neo: 
Schmidt v. Blood, 9 Wend. 268, 24 Am. 
yy 143" 


Or.—Hansen v. Oregon-Washington 
R. & Nav. Co., 188 P.-963, 191 P. 655, 
97, Or., 190. 

,Pa.—National Line Steamship Co. 
v. Smart, 107 Pa. 492; Clark & Co. v. 
Spence, 10 Watts 335. 
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in some jurisdictions where it is held that, where 
plaintiff has made out a prima facie case, defendant, 
in order to exonerate himself from lability for loss 
of, or injury to, the goods, must show not only 
that the loss or injury was caused by theft or bur- 
glary, fire, or some other cause consistent with the 
exercise of ordinary: care on defendant’s part, but 
also that the loss or injury from these causes was not 
due to negligence on his part.?+ 


[§ 259] (bb) As Affected by Form of Action and 
Pleadings. According to some decisions the burden 
of proof in actions by bailors against warehouse- 
men for loss of, or injury to, goods stored depends 
on the form of action or the allegations of the plead- 
ings. Thus some decisions hold that, if the bailor 
sues the warehouseman in tort and alleges that the 
warehouseman was negligent or at fault in the loss 
and destruction of the goods, the bailor must sus- 
tain his case throughout by the burden of proof ;?? 
and, if the loss or injury resulted from a cause 
consistent with due care on defendant’s part, plain- 
tiff must prove that, notwithstanding this fact, the 
injuries were due to defendant’s negligence.?* But, 
if the action is brought on the contract of bailment 
for failure or refusal to deliver goods, the burden is 
on defendant to show not merely the loss or destrue- 
tion of the goods, but also that he exercised due care 
to prevent such loss or destruction.2*4 So it has 


R.I.—Dufresne v. Dick, 152 A. 692, 


51 R.I. 135. SANG L Es 
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been held in other decisions that, if plaintiff sues 
in tort and alleges that the goods were destroyed by 
a designated agency due to defendant’s negligence, 
the burden is on plaintiff to show that the loss through 
such agency was due to defendant’s negligence.?® 
But, if suit is brought on the contract of bailment 
for failure to deliver and defendant sets up in his 
answer as a defense that the goods were destroyed 
by a designated agency without his negligence, the 
burden is on defendant to show that the destruction 
of the goods by this agency was not due to negli- 
gence on his part.?® It has been held in an action 
on the contract of bailment that, where the peti- 
tion alleged that the goods were destroyed by a 
designated agency, which: was caused by defendant’s 
negligence, the burden of proof was on plaintiff to 
establish such negligence before he could recover.” 
On the other hand, it has been held that plaintiff 
could not, by changing the form of his declaration, 
change the liability or rights of the warehouseman,?® 
and that, in an action of contract against the ware- 
houseman to recover for injuries to the goods stored, 
if defendant shows that the injuries resulted from 
a cause consistent with the exercise of due eare 
on his part, the burden is on plaintiff to show that 
the injuries were the result of defendant’s negli- 
gence.” 


[§ 260] (cc) As Affected by Exceptional Circum- 
Co., 73 A. 73, 78 N.J.Law 306, 1388 Am.|107 Okl. 191. See Central States 
Terry v. Southern R. Co.,|Grain Co-Operative v. Nashville 


Tenn.—Noel & Co. y. Schuur, 204 
S.W. 632, 140 Tenn. 245; Lancaster 
Milis v. Merchants’ Cotton Press Co., 
14 S.W. 317, 89 Tenn. 1, 24 Am.R. 586. 


Tex.—Exporters’ & Traders’ Com- 
press & Warehouse Co. v. Schulze, 
(Commn.App.) 265 S.W. 133; Whit- 
tington v. Cameron Compress Co., 
(Civ.App.) 268 S.W. 216 [aff (Commun. 
App.) 280 S.W. 527]; American Ex- 
press Co. v. Duncan, (Civ.App.) 193 
S.W. 411. 


Wash.—Firestone Tire& Rubber 
Co. v. Pacific Transfer Co., 208 P. 55, 
120 Wash. 665, 26 A.L.R. 217. 


‘Tf the bailee accounts for the in- 
jury or nondelivery of the chattel, 
by showing that it was stolen or that 
it was injured or destroyed by fire 
or by some other cause which is con- 
sistent with the exercise of ordinary 
eare on his part, and does not of it- 
self point to negligence by him, then 
he has established for himself a pri- 
ma facie case of due care, has de- 
prived the bailor’s case of its prima 
facie quality, and has made it nec- 
essary for the bailor again to go 
forward with the evidence and af- 
firmatively show some causal negli- 
gence on the part of the bailee.” 
Hansen v. Oregon-Washington R. & 
iNav? Co:, 188 P. 963, 970, 97 Or:7190. 


[a] Thus, where the warehouse- 
man shows a return of barrels stored, 
and that the contents had been lost 
by leakage, the burden shifts on the 
bailor to prove that the leakage was 
caused by the fault of the warehouse- 


man. Taussig v. Bode, 66 P. 259, 134 
Cal. 260, 86 Am.S.R. 250, 54 L.R.A. 
774. 


For further applications of princi- 
ple see infra §§ 262, 263. 


21. Rustad v. Great Northern R. 
Co., 142 N.W. 727, 122 Minn. 453 [dis- 
appr George C. Bagley Elevator Co. 
vy. American Express Co., 65 N.W. 264, 
63 Minn. 142]; Levine v. D. Wolff & 


For later cases, developments and changes in the law see Annotations, same title and section number, 


62 S.H. 249, 81:S.C. 279, 18 L.R.A.N.S. 
295; Fleischman, Morris & Co. v. 
Southern R. Co., 56. S.E. 974, 76 S.C. 
237) 9°  TARCA.N.S.> 56193.) Wardlaw, 
Walker & Burnsides v. South Caro- 
lina R. Co., 45 S.C.L. 337. See also 
infra §§ 262, 2638. And see Great 
Western Supply Co. v. Grand Trunk 
Pacific R. Co., 8 Alta.L. 478 (in order 
to disprove negligence defendant was 
bound to disclose every possible cir- 
cumstance within its knowledge in 
order to enable the court to determine 
that it was not negligence). 


[a] As otherwise expressed, when 
the loss is established, the burden of 
proof is on the warehouseman of 
proving that the loss did not occur 
through his negligence, and this bur- 
den is not merely a burden of going 
forward with the evidence, nor a 
shifting burden, but a burden of es- 
tablishing freedom from negligence 
by a preponderance of the evidence. 
Rustad v. Great Northern R. Co., 142 
N.W. 727, 122 Minn.’ 453° [disappr 
George C. Bagley Blevator Co. v. 
American Express Co., 65 N.W. 264, 
63 Minn. 142]. 


22. Alabam’s Freight Co. v. Jimi- 
nez,. (Ariz.) 9 P.(2d) 194; Traders’ 
Compress Co. v. Precure, 282 P. 165, 
LTA0VOKIS 20.) 71 AMR (ool Traders: 
Compress Co. v. Precure, 281 P. 516, 
107 Okl. 191. And see dictum to this 
effect Hansen v. Oregon-Washington 
R. & Nav. Co.; 188 P., 968, 191 P.. 655, 
O7 Or. 190; 


[a] Uniform Warehouse Receipts 


Act does not change this rule. See 
infra § 261. 

23. See cases supra note 22. 

For application of principle see in- 
fra § 263. 

24. Alabam’s Freight Co. v. Jimi- 
nez, (Ariz.) 9 P.(2d) 194; Traders’ 
Compress Co. v. Precure, 282 P. 165, 
140 Okl, 40, 71 A.L.R. 759; Traders’ 
Compress Co. v. Precure, 231 P. 516, 


Warehouse & Elevator Corporation, 
48 F.(2d) 138 (without allegation by 
the bailor of warehouseman’s negli- 
gence or willfulness as cause of loss, 
the court assumed that the warehouse 
was not liable for the damage by fire 
to stored grain). 


25. Wilson v. Crown Transfer & 
Storage Co., 258 P. 596, 201 Cal. 701; 


Wilson v. Southern Pac. R. Co., 62 
Cal. 164. 
26. Wilson y. California Cent. R. 


Ge 29 P. 861, 94 Cal. 166, 17 L.R.A. 


27. Denton y. Chicago, R. I. & P. 
R. Co., 2. N.W. 1093, 52 Iowa 161,35 
Am.R. 263. 


28. Willett v. Rich, 
Mass. 356, 56 Am.R. 6 


29. Willett v. Rich, supra foverr 
Cass y. Boston & L. R. Co., 14 Allen 
(Mass.) 448]. 


[a] In support of this view it was 
said “unless he [defendant] fails to 
use due care in keeping the goods, he 
has not broken his contract, but has 
done all that he agreed to do. « : 
As the only contract of the ware- 
houseman is that he will use due 
care in keeping the property, and 
deliver it on demand, if, after using 
due care, he shall have it in his 
possession, a plaintiff must show a 
breach of this contract to enable him 
to recover either in contract or in 
tort. We do not see how, by chang- 
ing the form of his declaration, he 
can change the liability or rights of 
the warehouseman. Whatever the 
form of the declaration is, he is re- 
quired to prove a breach of the con- 
tract. It may be that, where there 
is a refusal to deliver, the plaintiff 
may make out a prima facie case upon 
proving this fact, because such re- 
fusal, if unexplained, is some evi- 
dence of the breach of the contract. 
But this does not shift the burden 
originally oa the plaintiff to prove a 


7 N.E. 776, 142 
84, 
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stances. As elsewhere shown, the general rule is 
well settled that, while the burden of proof is on the 
bailor, in an action for loss of, or injury to, goods 
stored in a warehouse, to show that the loss or in- 
jury was caused by the warehouseman’s negligence, it 
will nevertheless be sufficient to make out a prima 
facie ease that the bailor prove facts from which 
such negligence may be presumed, and that this re- 
quirement is satisfied by showing that the goods 
were: delivered to the warehouseman in good con- 
dition and that they were lost or destroyed, or 
returned in a damaged condition, and that it then 
devolves on the warehouseman to prove that such 
loss or injury was not due to his negligence.*® Nev- 
ertheless this rule is subject to a number of well 
defined exceptions. It has no application where the 
possession of the warehouseman is not exclusive of 
that of the bailor;*+ and it does not apply where 
the goods are of such a nature that they would de- 
teriorate or perish from internal defects or natural 
causes,?? but only where the goods are of such a 
nature that loss or injury could not oceur without 
negligence.?* Nor does the rule apply where the 
receipt accepted by the bailor on the storage of his 
goods expressly stated that they were received in 
a damaged condition. In these circumstances no 


breach of contract.’? Willett v. Rich,|] storage and 


7 N.H. 776, 777, 778, 142 Mass. 356; 
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in bad condition when 
redelivered to the bailor, it was held 


[67 C.J.] 571 


presumption of law or fact arises against defend- 
ant, but the burden rests throughout on plaintiff to 
show that the damaged condition of the goods was 
produced by want of ordinary care and prudence on 
the part of defendant as to the storage thereof.** 
It has also been said that the rule does not apply 
where plaintiff attempts to account by his evidence 
for the injury to, or nonreturn of, the goods, but is 
limited to cases where the bailor has done no more 
than prove the naked fact of failure to return or 
the bare fact of injury;®® and that, where the 
bailor by his evidence ascribes the injury or loss to 
a cause such as fire, burglary, larceny, or the lke 
which is consistent with due care, he thus relieves 
the bailee from the presumption of negligence.*® 


[§ 261] (dd) As Affected by Uniform Warehouse 
Receipts Act. There is a difference of opinion as to 
whether the Uniform Warehouse Receipts <Act?? 
changes the common-law rule relating to the bur- 
den of proof in actions by bailors against ware- 
housemen. In some jurisdictions it is expressly held 
that the rule is not affected by the statute,®® and 
that the common-law principles relating to burden 
of proof are still controlling.*® In others, where the 
statute is in force, it has been held, in accordance 
with the majority rule at common law elsewhere 


or by the depositor, accompanied by, 
first, an offer to satisfy the ware- 


56 Am.R. 684. 


[b] Thus it was held that, where 
it appeared \that the damage was 
eaused by the fall of a warehouse, 
the burden of proof is on plaintiff to 
show that such damage was caused 
by defendant’s negligence. Willett 
v. Rich, 7 N.E. 776, 142 Mass. 356, 56 
Am.R. 684. 


30. See supra § 258. 


21. Dejon v. Smedley Co., 144 A. 
473, 108 Conn. 659; Hansen vy. Ore- 
gon-Washington R. & Nav. Co., 188 P. 
Fes ol Pb) 655,97 (Or. 190; ~Bashi vy, 
Reading Cold Storage & Ice Co., 100 
Pa.Super. 359. And see generally 
Bailments § 160. 


[a] Cases held not within excep- 
tions.—(1) Stored goods must be con- 
sidered to be in the exclusive posses- 
sion of the warehouseman, although 
the bailor took samples and saw the 
cases containing the goods occasion- 
ally when near the warehouse. Han- 
sen v. Oregon-Washington R. & Nav. 
@os,2188 9 P./963;,191 -P. 655,97 Or. 190. 
(2) The fact that a warehouse com- 
pany and one storing alcoholic liquors 
had keys to separate locks on the 
storeroom did not constitute such 
joint control as to relieve the former 
from the operation of the rule, re- 
‘quiring the bailee to overcome the 
presumption of negligence, raised by 
the nonproduction of bailed goods. 
Dejon v. Smedley Co., 144 A. 473, 108 
Conn. 659. 


32. Grady v. Blue Line Transfer & 
Storage Co., 190 N.W. 375, 190 Iowa 
300; Hansen v. Oregon-Washington 
RR, & Nav. Coy 1838 P7963, 19k) P. 655) 
97 Or. 190; Southern Ice & Utilities 
Co. v. Stewart, (Tex.Civ.App.) 15 S. 
W.(2d) 182; Patterson v. Wenatchee 
Canning Co., 101 P. 721, 53 Wash. 155, 
158. And see, as perhaps sustaining 
this view, Boswell v. Collins, 8 A. 845, 
6 Pa.Cas. 82. Apparently contra 
Meyer v. Western Cold Storage Co., 
204 Ill.App. 456 mem (where personal 
property and merchandise generally 
were shown to have been in. good con- 
dition when delivered to a bailee for 


that a prima facie case of negligence 
on the part of the bailee was made 
out, in an action to recover damages 
because of such condition on redeliv- 
ery, notwithstanding such property 
and merchandise consisted of per- 
ishable goods). 


“While it is undoubtedly the law 
that where merchandise, not perish- 
able in its nature, is delivered to a 
bailee for hire, in good condition. and 
a redelivery is not made, or upon a 
redelivery the goods are found dam- 
aged, a prima facie case of negligence 
is made out; like many other doc- 
trines of the law, such a principle 
has its limitation, and the limitation 
is that the subject of the bailment 
be of such a nature that loss or in- 
jury could not ordinarily have oc- 
curred without negligence on the part 
of the bailee. To come within this 
rule the chattel should be of such a 
nature that it would not deteriorate or 
perish from internal defects, or 
through the operation of natural 
causes,” Patterson v. Wenatchee 
Canning Co., supra. 


[a] Eggs.—That eggs delivered 
to a cold storage warehouse in a 
fresh condition were redelivered in a 
deteriorated condition does not justi- 
fy the presumption of negligence by 
the warehouseman, since eggs de- 
teriorate or decay through an opera- 
tion of inherent or natural causes. 
Southern Ice & Utilities Co. v. Stew- 
art, (Tex.Civ.App.) 15 S.W.(2d) 132. 

33. Grady v. Blue Line Transfer 
& Storage Co., 190 N.W. 375, 190 Iowa 
300. 

34 Churchill v. Walling, 
582, 205 Ala. 509. 

35. Hansen v. Oregon-Washington 
RiL& Nav.'Co;,) 188 Pii963;1918RP! 655; 
97 Or... 190: 

36. Hansen v. Oregon-Washington 
R. & Nav. Co., supra. 

37. [a] Uniform Warehouse Re- 
ceipts Act § 8 provides that, in case 
the warehouseman refuses or fails to 
deliver the goods in compliance with 
a demand by the holder of a receipt 


88 So. 


houseman’s lien, second, an offer to 
surrender the receipt if negotiable, 
with such indorsements as would be 
necessary for the negotiation of the 
receipt, and third, a readiness and 
willingness to sign, when the goods 
are delivered, an acknowledgment that 
they have been delivered, if such sig- 
nature is requested by the warehouse- 
man, the burden shall be on the ware- 
houseman to establish an existence 
of a lawful excuse for such refusal. 


eB. Noel & Co. v. Schuur, 204 S.W. 
632, 140 Tenn. 245; Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Schulze, (Tex.Commn.App.) 265 S. 
W. 133 [rev (Civ.App.) 253 S.W. 702]; 
Whittington v. Cameron Compress 
Co., (Tex.Civ.App.) 268 S.W. 216 [aff 
(Commn.App.) 280 S.W. 527]; John 
Nix & Co. v. Herbert, 140 S.E. 121, 
149 Va. 181, 55 A.L.R. 1098. 


[a] In Oklahoma (1) it has been 
held that the Uniform Warehouse 
Receipts Act (Comp. St. [1921] e 91 
art 3), deals only with the rights, 
duties, and liabilities of the parties 
under the contract of bailment as em- 
bodied in the warehouse receipt. The 
act does not deal with the burden of 
proof in actions sounding in tort, or 
with the law of negligence, and has 
not modified the rules at common law 
in cases founded on negligence. 
Traders’ Compress Co. v. Precure, 231 
P. 516,, 107 Okl..191.. To same ef- 
fect Traders’ Compress Co. vy. Pre- 
cure, 282 P. 165, 140 Okl. 40, 71 A.L.R. 
759. (2) But, where the action is 
brought on the contract of bailment 
for failure or refusal to return goods, 
the warehouseman must then, in or- 
der legally to excuse himself, show 
that the goods were lost or destroyed 
without his fault or negligence. This 
rule, it was said, is justified by the 
Uniform Warehouse Receipts Act, 
but that the rule existed independ- 
ent of statute. Traders’ Compress 
Co. v. Precure, supra. 


$9. Noel & Co. v. Schuur, 204 S.Ww. 
632, 140 Tenn. 245; John Nix & Co. v. 
Herbert, 140 S.H. 121, 149 Va. 131, 55 
A.L.R. 1098, 
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stated,4® but without mentioning the statute, that, 
where plaintiff’s prima facie case has been met by 
evidence showing that the loss or injury was due 
to some cause consistent with the exercise of ordi- 
nary care by defendant, and which does not of it- 
self point to negligence by him, the burden then 
rests on plaintiff to go forward and establish de- 
fendant’s negligence by affirmative evidence.*! To 
the contrary, it is held in some jurisdictions that 
the statute changes the common-law rule, in respect 
of the burden of proof, and shifts it to defendant.*? 
The statute, it was said, requires more than a mere 
showing that the failure to deliver was due to an 
event which might or might not have been caused 
by his negligence, and that, to meet the burden 
imposed by the statute, the warehouseman must show 
that he exercised that degree of care which is re- 
quired by it.4® Nevertheless it has been held, where 
this view prevails, that in order to render the stat- 
ute operative the bailor must comply with the con- 
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failure to offer to pay the warehouseman’s charges 
prevents the shifting of the burden of proof to the 
warehouseman, and that the latter is not estopped 
to rely on such failure, although he did not request 
offer of payment.*® 


[§ 262] (ee) Specific Applications of Foregoing 


Principles—aaa. To Loss by Theft or Burglary. 
Where the bailor has made out a prima facie case 
by showing that the goods were delivered to the 
warehouseman in good condition and that they were 
lost or destroyed,*® and defendant relies on the 
defense that the loss was attributable to theft or 
burglary and such fact is not conceded, the burden 
is on defendant to show that the loss occurred in that 
manner.** But, where a loss in this manner is ad- 
mitted, or is established by the evidence of either 
plaintiff or defendant, it is very generally held, al- 
though not universally,*® in the absence of some 
statute providing otherwise,*® that the burden then 
devolves on plaintiff to show that the loss by theft or 


ditions imposed thereby ;*4 


40. See supra § 258. 


41. Scott v. Sample, 87 So. 478, 148 
La. 627; Wilson v. Christal,'176 N.Y. 
S. 341, 187 App.Div. 660; Hansen v. 
Oregon-Washington R. & Nav. Co., 188 
Pee Oe LoL PanGobseo Or 190s se ike = 
stone Tire & Rubber Co. v. Pacific 
Transfer Co., 208 P. 55, 120 Wash. 665, 
26° AVE.R. 217. 


42. U.S.—National Dock & Stor- 
age Warehouse Co. vy. United States, 
21 F.(2d) 755 [aff 27 F.(2d) 4] (stat- 
ing Massachusetts law). 


Kan.—Caldwell v. Skinner, 
1166, 100 Kan. 567. 


Mad.—Leckie v. Clemens, 108 A. 684, 
135 Md. 264. 


Mass.—Rudy v. Quincy Market Cold 
Storage & Warehouse Co., 144 N.E. 
286, 249 Mass. 492. 


Miss.—Federal Compress & Ware- 
house Co. v. Coleman, 109 So. 20, 143 
Miss. 620. 


[a] In support of this view it was 
said that (1) “the design of the act 
was to remove the confusion or un- 
certainty arising from conflict of 
statutes or decisions among the sev- 
eral States and to make plain and 
general the controlling rules of law. 
at It would be difficult to give a 
reasonable construction to the statute 
without attributing to it the force of 
placing the burden of proof for fail- 
ure to deliver on the warehouseman.” 
Rudy v. Quincey Cold Storage & Ware- 
house Co., 144 N.E. 286, 249 Mass. 
492, 494, 495. (2) “The goods are in 
the possession of the defendant or 
bailee, and usually upon his prem- 
ises at the time the injury or loss 
occurs, and he knows, or is presumed 
to know, not only the condition of the 
premises, but also what is going on 
there in respect to such goods, and 
thus he is in a far better position 
to explain or account for their in- 
jury or loss than the bailor, who, gen- 
erally speaking, has no : ich informa- 
tion, and at times cannot acquire it. 
In many cases the bailee might be 
guilty of the grossest negligence, and 
yet, because of the character of his 
exclusive possession and custody of 
the goods, it would be almost impos- 
sible for the bailor to show such neg- 
ligence; while, on the other hand, the 
pbailee, with the information ordi- 
narily possessed by him, could show 
without difficulty in most cases that 
he had exercised proper care in re- 


164 P. 


and that the owner’s 


spect to such goods, if such was the 
fact, and be relieved of all liability.” 
Leckie vy. Clemens, 108 A. 684, 686, 
135 Md. 264. 


43. Federal Compress & Ware- 
house Co. v. Coleman, 109 So. 20, 143 
Miss. 620. F 


44, National Dock & _ Storage 
Warehouse Co. y. United States, 27 
F.(2d) 4 [rev 21 F.(2d) 755]. 


45. National Dock & Storage 
Warehouse Co. v. United States, su- 
pra. 


46. See supra § 258. 


47. Lichtenhein vy. Boston, etc., R. 
Cov jie Cush CMasss)e01 05 Clatlinenv. 
Meyer, 75 N.Y. 260, 31 Am.R. 467 [rev 
43 N.Y.Super. 1]; Wilson y. Christal, 
U7Gy ON YS. Sar sia App. Div. = O6Os 
Lockwood v. Manhattan Storage, etc., 
Coy, 50 <NIYS.. 974,928" App Dive, 163); 
Golden v. Romer, 20 Hun (N.Y.) 438; 
Bush vy. Miller, 13 Barb. (N.Y.) 481; 
Pittsburgh Safe Deposit Co. v. Pol- 
lock, 27 Am.R. 660, 85 Pa. 391; Clark 
& Co. v. Spence, 10 Watts (Pa.) 335. 


_ 48. See case infra this note. 


[a] In South Carolina, where a 
prima facie case has been made by 
plaintiff, the burden is then on the 
warehouseman ‘to prove that he has 
not converted the property, and this 
he may do by showing its loss and 
the manner of its loss; but by the 
manner of loss is meant not only the 
isolated fact of destruction by fire, 
or loss by theft or otherwise, but the 
circumstances connected with the 
origin of the fire or other cause of 
loss or injury as far as known to 
the bailee and the precautions taken 
to prevent the loss or injury... . 
With the great modern development 
of the warehouse business, we ven- 
ture to think the injustice of the rule 
which exempts a warehouseman from 
responsibility to the owner on the 
bald proof of loss or injury to the 
goods by fire, by theft, or otherwise, 
will become more and more appar- 
ent. In most cases, to require the 
owner to assume the burden of show- 
ing that the fire or theft was due 
to the lack of ordinary care, is to 
impose an impossible task and place 
him more than ever at the mercy of 
the warehouseman.,”’ Fleischman, 
Morris & Co. v. Southern R. Co., 56 
ere 974, 76 S.C. 237, 247, 9-L.R.A.N.S. 
Bigs 


49. See case infra this note. 


burglary was due to defendant’s negligence,®°® by 


[a] In Maryland, which has 
adopted the Uniform Warehouse Re- 
ceipts Act, providing that, if demand 
of goods in possession of a ware- 
houseman is accompanied with the 
requirements therein named, and the 
warehouseman refuses or fails to de- 
liver the goods on such demand, the 
burden shall be on him to establish 
the existence of a lawful excuse for 
such refusal, a defendant warehouse- 
man claiming that plaintiff's goods 
were stolen from it has the burden 
of showing that such theft was not 
contributed to by his negligence. 
Tene v. Clemens, 108 A. 684, 135 Md. 


50. Ala.—Seals_ v. Edmonson, 71 
Ala. 509; Moore vy. Mobile, 1 Stew. 284. 


Cal.—Runkle v. Southern Pac. Mill- 
MSs CO. Ob eo ey aloe Cale m liaeeellG 
A.L.R. 275; England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. 

Mo.—Bowles v. Payne, (App.) 251 
S.W. 101. 


N.Y.—Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467 [rev 43 N.Y.Super. 1]; 
Schwerin v. McKie, 51 N.Y. 180, 10 
Am.R. 581; Wilson v. Christal, 176 
N.Y.S. 341, 187 App.Div. 660; Madan 
v. Covert, 45 N.Y¥.Super. 245 [aff 81 
N.Y. 629]; Schmidt & Webb yv. Blood 
& Green, 9 Wend. 268, 24 Am.D. 143. 


Or.—Hansen y. Oregon-Washington 
Rive Nawe'Co77l88 Pi9637 1 91eePS 6555 
97 Or: 190: 


Tenn.—Noel & Co. vy. Schuur, 204 S. 
W. 632, 140 Tenn. 245. 

Wash.—Birk v. City of Bremerton, 
241 P. 678, 1837 Wash. 119; Firestone 
Tire & Rubber Co. v. Pacific Trans- 
fer Co., 208 P. 55, 120 Wash. 665, 26 
A.L.R. 217; Colburn v. Washington 
State Art Ass’n, 141 P. 1153, 80 Wash. 
662, L.R.A.1915A 594. 


Compare Evans v. New York, etc., 
Steamship Co., 163 F. 405 (holding 
that, where a steamship company for 
a stated sum acquired the right to 
use a pier, and also a room in a ware- 
house belonging to the owner of the 
pier, which such owner undertook to 
keep locked and guarded outside of 
business hours in connection with the 
other parts of its warehouse, and the 
company placed goods to be delivered 
to a consignee in the room on Satur- 
day afternoon, and on Monday morn- 
ing it was discovered that a part 
thereof had been stolen, the owner of 


For later cases, developments and changes in the law see Annotations, same title and section numper. 
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showing acts, conduct, or omissions by defendant 
amounting to a lack of ordinary care of the prop- 
erty placed in his custody,*! although this burden 
does not require the bailor affirmatively to prove 
the usual custom among warehousemen with re- 
lation to the operation of their business, as this is 
a matter of defense, the burden of which rests on the 
The court will not.assume, in the absence 
of proof, that the theft was the.result of defendant’s 
negligence ;°* and the fact that the goods were sto- 
len by servants of defendant does not affect the op- 
The burden is on the bailor to 
supply evidence from which it may be reasonably 
inferred that the bailee was guilty of negligence ei- 
ther in the employment of his servants or the man- 


bailee.°? 


eration of this rule.>4 


the warehouse was a bailee for hire 
against whom a demand and refusal 
to deliver raised a presumption of 
negligence which was not overcome 
by evidence that a guard was con- 
stantly maintained over the ware- 
house, where the goods taken were 
more than half a ton in weight and 
in large packages). 

“When it is shown that the goods 
were stolen, the prima facie case or 
presumption is overcome, and the 
duty of proving negligence rests upon 
the plaintiff.’ Firestone Tire & Rub- 
ber Co. v. Pacific Transfer Co., 208 
P. 55, 56, 120 Wash. 665, 26 A.L.R. 217. 


“Where the refusal to deliver is 
explained by the fact appearing that 
the goods have been lost, either de- 
stroyed by fire or stolen by thieves, 
and the bailee is therefore unable to 
deliver them, there is no prima facie 
evidence of his want of care, and the 
court will not assume in the absence 
of proof on the point that such fire 
or theft was the result of his neg- 
ligence.”’ Claflin v. Meyer, 75 N.Y. 
260, 262, 31 Am.R. 467. 


fa] In Massachusetts (1) it was 
held in an action for failure to de- 
liver goods that, where the action was 
in form ex contractu, the burden of 
proof, contrary to the rule stated in 
the text, is that, where the defense 
is made that the goods were stolen, 
the burden is on defendant to show 
that the goods were stolen without 
his fault. Cass v. Lowell R. Co., 14 
Allen (Mass.) 448. (2) But this de- 
cision was expressly overruled in a 
later decision where it was held that, 
in an action of contract against a 
warehouseman for injury to goods by 
the fall of the warehouse, the burden 
of proof was on plaintiff to show that 
the damage was caused by the negli- 
gence of defendant or his servants. 
The court held that the burden of 
proof was not affected by the fact 
that the action was brought in con- 
tract, it being said that plaintiff could 
not change the liability or rights of 
the warehouseman by changing the 
form of his declaration; that this did 
not shift the burden originally on 
plaintiff to prove a breach of contract. 
Willett v. Rich, 7 N.E. 776, 142 Mass. 
356, 56 Am.R. 684. 


51. England vy. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562. 

52. Runkle v. Southern’ Pacific 
Milling Co., 195 P. 398, 184 Cal. ai4, 
16 A.L.R. 275; England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. 

53. Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467. 

“Under ordinary circumstances, the 
mere fact that the goods in storage 
have been stolen no more shows negli- 
gence than the fact that in a per- 
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tainty.°® 


ably stolen.°* 


sonal injury case the plaintiff was 
injured while in the employ of the 
defendant shows negligence.” Fire- 
stone Tire & Rubber Co. v. Pacific 
Transfer Co., 208 P. 55, 120 Wash. 665, 
26 A.du.R. 217. 


54. England v. Lyon Fireproof 
Storage Co., 195 P. 398, 94 Cal.App. 
563, 16 A.L.R. 275; Schmidt & Webb 
v. Blood & Green, 9 Wend. (N.Y.) 
268, 24 Am.D. 148. 


[a] Absence of negligence in se- 
lecting or keeping servant.—The mere 
fact that a warehouseman’s servant 
stole stored goods did not cast on him 
the burden of showing want of neg- 
ligence in selecting and keeping the 
servant, but the burden was on the 
bailor to show such negligence. 
Firestone Tire & Rubber Co. v. Pa- 
cific Transfer Co., 208 P. 55,120 Wash. 
665,126 A.L.Re 217, 


55. England v. Lyon Fireproof 
Storage Co., 271 P. 532, 94 Cal.App. 
562. 

56. Claflin v. Meyer, 75 N.Y. 260, 
381 Am.R. 467; Schwerin v. McKie, 51 
N.Y. 180; Williamson v. New York, 
ete; Ri Coy 4 IN: YS." 834; 956! NiY.-Su- 
per. 508; Vereinigte Aluminium- 
Werke Aktiengesellschaft v. Atlantic 
Tidewater Terminals, 241 N.Y.S. 597, 
137 Misc. 160; Leoncini v. Post, 13 
N.Y.S. 825; Clark & Co. v. Spence, 10 
Watts (Pa.) 335. 


57. Geoncini v. Post, 18 N.Y.S. 825. 

58. Darden v. Thomas, 22 La.Ann. 
413. 

59. See cases infra this note. 

[a]. In Minnesota, where the bur- 


den is not merely a burden of going 
forward with the evidence, but a bur- 
den of establishing freedom from neg- 
ligence by a preponderance of the 
evidence, where goods placed in the 
care of a warehouseman are destroyed 
by fire, the burden is on him to show 
that the fire was not due to his neg- 
ligence. Rustad v. Great Northern 
R. Co.,,142 N.W. 727, 122 Minn. 453. 


[b] In Wew Jersey, when plaintiff 
has proved the delivery of the chat- 
tels in good condition to defendant, 
and their destruction thereafter by 
fire upon defendant’s premises, the 
law presumes the negligence of the 
bailee to be the cause of the loss, and 
this presumption may be rebutted 
only by affirmative proof of reason- 
able care on defendant’s part. Le- 
vine v. D. Wolff & Co., 73 A. 73, 78 
N.J.Law 306, 138 Am.S.R. 617. 


{c] In South Carolina a ware- 
houseman who is sued for loss or in- 
jury to goods caused by fire must 
show that the fire was not due to his 
negligence. Wardlaw v. South Caro- 
ling Rw Co. 045 aosOulne cole: Anca see 
dictum to this effect Fleischman, Mor- 
ris & Co. v. Southern R. Co., 56 S.E. 


agement of his business.°° 
this rule operative the theft relied on as excusing 
defendant must be established with reasonable cer- 
It is not sufficient to show that the proper- 
ty might have been stolen,®* or even that it was prob- 


[§ 263] bbb. To Loss or Injury by Fire. 
the rule is otherwise in some jurisdictions,°®® it has 
been held or said in most jurisdictions that, where 
goods which have been deposited in a warehouse are 
shown to have been injured or destroyed by fire, 
the burden is on the bailor, in an action to recover 
for the loss or injury, to show that the fire, and the 
resulting loss or injury, were caused by defendant’s 
negligence,®° the view being taken that there is no 
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Nevertheless to render 


While 


IE TONS Cae2 3.0, 09) Te, EL ACIN Siw oslo. 


60. U.S.—Southern R. Co. v. Pres- 
cott, 36 S.Ct. 469, 240 U.S. 632, 60 
L.Ed. 836; De Grau v. Wilson, 17 Fed. 
698 [aff 22 Fed. 560]. 


eg v. Edmondson, 71 Ala. 


_ Cal.—Runkle v. Southern Pac. Mill- 
ing. Co5.4195 W2-398, 484. Calan Lane 
pu ee 275. But see Wilson v. Crown 
Transfer & Storage Co., 258 P. 596, 
201 Cal. 701, infra note 67, criticizing 
Runkle v. Southern Pac. Milling Co., 
supra, aS incorrect dictum. 


Ill—Cumins y. Wood, 44 Ill. 416, 
92 Am.D. 189 (it seems); Bryan v. 
Chicago & Alton R. Co., 169 Ill.App. 
L3ish Chicago: “RIT tei Paks Comive 
Kendall, 72 Ill.App. 105. 


La.—Austin vy. Heath, 122 So. 865, 
168 La. 605; Scott v. Sample, 87 So. 
478, 148 La.Ann. 627; McCullom v. 
Porter, 17 La.Ann. 89. 


Mass.—Cox v. Vermont Central R.- 
Co., 49 N.E. 97, 170 Mass. 129. 


Miss.—Yazoo, ete., R. Co. v. Hughes, 
47 So. 662, 94 Miss.’ 242, 22 L.R.A. 
N.S. 975 and note. 


Mo.—Bowles v. Payne, (App.) 251 
S.W. 101. poy 


N.Y.—Draper v. Delaware, etc., 
Canal’ Co,,_23, NB. aed, oS. INGYin dL Ss 
Claflin v. Meyer, 75 N.Y. 260, 31 Am. 
R. 467; Lamb v. Camden, etc, R., 
etc, Co., 46 N.Y. 271, 7 Am.R. 327; 
Grieve v. New York Cent., etc., R. Co., 
25 App.Div. 518, 49 N.Y.S. 949; Lib- 
erty Ins. Co. v. Central Vermont R. 
Co., 19 App.Div. 509,46 N.Y.S. 576. 


N.C.—Lyman v. Southern R. Co., 
44 §.H. 550, 182 N.C. 721. 


Or.—Hansen v. Oregon-Washington 
R. & Nav. Co., 188 P. 963, 191 P. 
655,97 Ora 1903 


Pa.—National Steamship Co. v. 


Smart, 107 Pa. 492. 
Tenn.—Noel & Co. v. Schuur, 204 S. 
W. 632, 140 Tenn. 245; Lancaster 


Mills v. Merchants’ Cotton-Press Co., 
14 S.W. 317, 89 Tenn. 1, 24 Am.S.R. 
586. 


Tex.—Exporters’ & Traders’ Com-' 
press & Warehouse Co. v. Schulze, 
(Commn.App.) 265 S.W. 133; Minerva 
Mercantile Co. v. Cameron Compress 
Co., (Civ.App.) 15 S.W.(2d) 62; Tubbs 
v. American Transfer & Storage Go., 
(Civ.App.) 297 S.W. 670; Whitting- 
ton v. Cameron Compress Co., (Civ. 
App.) 268 S.W. 216 [Laff (Commn.App.) 
280 S.W. 527]; American Express Co. 
v. Duncan, (Civ.App.) 193 S.W. 411; 
Texas, etc., Co. v. Wever, 3 Tex. 
App.Civ.Cas. § 60; Texas, etc., R. Co. 
v. Capps, 2 Tex.App.Civ.Cas. § 33. 


Wash.—Kirk v. City of Bremerton, 
241 P. 678, 187 Wash. 119. 


“When defendant has shown that 
the cause was due to destruction of 
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presumption of negligence from the mere occurrence 
of the fire;°t and it has been held that this rule 
is not changed by the Uniform Warehouse Receipts 
Act®? which, it was said, does not deal with the bur- 
den of proof, the making of a prima facie case of 
negligence on the part of the warehouseman, or with 
presumptions of negligence; and common-law princi- 
ples in relation thereto must find application.®? In 
other jurisdictions, however, a contrary view as 
to the effect of this statute is taken, and it is held 
that, where it is shown that the goods were destroyed 
by fire while in the warehouseman’s custody, the bur- 
den is on him to show that the loss did not occur 
through any want of care on his part.°* 


Rule as affected by form of action or allegations of 
pleadings. Some decisions make the burden of proof 
depend on the form of action or allegations of the 
pleadings. Thus it has been held in some decisions 
that, if the action is based on the contract of bail- 
ment, the burden is on the warehouseman to show 
a lawful excuse for failure to deliver on demand by 
the bailor, and that he must prove that a loss of the 
goods by fire was not due to his negligenece.*® But, 
if the action is brought in tort afd it is alleged that 
the loss or destruction is due to defendant’s negli- 
gence, the burden of proof is on plaintiff to show that 
the loss by fire was due to defendant’s negligence.*® 
It has similarly been held in other decisions that, 
where plaintiff sues in tort and alleges that the 


the bailed goods by fire, the burden | W. 133 [rev (Civ.App.) 253 S.W. 702]; 
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goods were destroyed by fire due to defendant’s neg- 
ligence, the burden is on plaintiff to show that the 
loss by fire was due to defendant’s negligence.®* But, 
if suit is brought on the contract of bailment for 
failure to deliver, and defendant sets up in his 
answer as a defense that the goods were destroyed 
by fire without his negligence, the burden is on him to 
show that the goods were so destroyed and without 
negligence on his part.*8 In one decision in which 
the action was based on the contract of bailment, it 
was held that, where the petition alleged that the 
goods were destroyed by fire and that the fire was 
caused by defendant’s negligence, the burden of 
proof was on plaintiff to establish such negligence 
before he could recover.®® 


[§ 264] (b) In Actions of Trover and Replevin. 
Trover. As in other actions .for conversion,?° the 
burden of proof is on the bailor, in actions against 
the warehouseman for conversion, to show title or 
ownership in himself of the property converted.71 
But in the hands of the holder a warehouseman’s 
receipt is prima facie evidence of title to the prop- 
erty mentioned in it.72, He must also prove a ten- 
der of storage charges.7* But on proof of this fact, 
and the introduction of evidence which prima facie 
establishes ownership,7* and proof made of demand 
by the bailor for return of the goods and failure 
or refusal by the warehouseman to return them,*® 
a prima facie case of conversion is made out, and 


again shifts to the shoulders of the 
bailor to show that the fire, contrary 
to the case of a common earrier, inn- 
keeper, etce., was caused by the 
bailee’s negligence.’ Scott v. Sam- 
ple, 87 So. 478, 148 La.Ann. 627, 634. 


“When it is shown that the loss is 
occasioned by fire, the bailee has then 
met the prima facie case made 
against him by his failure to return 
the goods, and the burden of proof as 
to negligence then rests upon _ the 
plaintiff as in,any other case of al- 
leged negligence.” Birk vy. City of 
Bremerton, 241 P. 678, 679, 187 Wash. 
£19. 


[a] Interstate shipments: federal 
instead of state rule of evidence ap- 
plicable.—Under a stipulation in a 
bill of lading of an interstate ship- 
ment that the carrier shall be liable, 
as warehouseman only, for goods after 
arrival at destination and not re- 
moved within the specified time, the 
earrier is liable only for negligence; 
and, if the loss admittedly occurs by 
fire, the burden is on plaintiff to prove 
negligence, notwithstanding the rule 
may be different under state law. 
Southern R. Co. v. Prescott, 36 S.Ct. 
469, 240 U.S. 632, 60 L.Ed. 836 [rev 
83 S.C. 781, 99 S.C. 422]. 


61. Claflin v. Meyer, 75 N.Y. 260, 
31 Am.R. 467; American Express Co. 
v. Duncan, (Tex.Civ.App.) 193 S.W. 
411; Thornton v. Daniel, (Tex.Civ. 
App.) 185 S.W. 585. 


“Tf . . . it appears that the loss 
is due to fire, that fact in itself, in the 
absence of circumstances permitting 
the inference of lack of reasonable 
precautions, does not Suffice to show 
neglect.” Southern R. Co. vy. Pres- 
cott, 36 S.Ct. 469, 240 U.S. 632, 640, 
60 L.Ed. 836. 

62. Noel & Co. v. Schuur, 204 S.W. 
632, 140 Tenn. 245; Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Schulze, (Tex.Commn.App.) 265 S. 


Whittington vy. Cameron Compress 
Co., (Tex.Civ.App.) 268 S.W. 216 [aff 
(Commn.App.) 280 S.W. 527]. 


63. Noel & Co. v. Schuur, 204 S.W. 
632, 140 Tenn. 245, 


64 Caldwell v. Skinner, 164 P. 
1166, 100 Kan. 567; Federal Compress 
& Warehouse Co. v. Coleman, (Miss.) 
109 So. 20. 

“The reason for the enactment of 
these statutes was that the ware- 
houseman who had control of the 
premises and the goods entrusted to 
his care was better situated than the 
depositor to know the facts and cir- 
cumstances under which the destruc- 
tion, loss, or damage occurred, and is 
best able to prove them.” Caldwell v. 
Skinner, 164 P. 1166, 100 Kan. 567, 568. 


65. Alabam’s Freight Co. v. Jimi- 
nez, (Ariz.) 9 P.(2a) 194: Traders’ 
Compress Co. v. Precure, 282 P. 165, 
140 Okl. 40, 71 A.LLR. 759; Traders’ 
Compress Co. v. Precure, 231 P. 516, 
107 Okl. 191. 


66. Alabam’s Freight Co. v. Jimi- 
nez, (Ariz.) 9 P.(2d) 194; Traders’ 
Compress Co. v. Precure, 282 P. 165, 
140 Ok). 40,, 71 A.L.R.. 759; Traders’ 
Compress Co. v. Precure, 231 P. 516, 
107 Okl. 191. 


[a] Uniform Warehouse Receipts 
Act does not change the rule. Trad- 
ers’ Compress Co. v. Precure, 231 P. 
516, 107 Ok. 191. 


67. Wilson v. Crown Transfer & 
Storage Co., 258 P. 596, 201 Cal. 701; 
Wilson v. Southern Pac. R. Co., 62 
Cal, 164,172. 

“It is incumbent on him to prove 
that the defendant had, by some act 
of omission, violated some duty, by 
reason of which the fire originated; 
or that some negligence or want of 
care, such as a prudent man would 
take under similar circumstances of 
his own property, caused or permit- 
ted, or contributed to cause or permit, 


the fire by which the property was 
destroyed.” Wilson v. Southern Pac. 
R. Co., supra. 


68. Wilson v. California Central 
R. .€o., 29; Psi 861, 94) Cal. 166,172; 
17 L.R.A. 685. 


“As a general rule, the burden is on 
the defendant to prove new matter 
alleged as a defense.” Wilson vy. Cal- 
ifornia Central R. Co., supra. 


69.. Denton vy. Chicago, R. I. & P. 
R. Co., 9 N.W. 1093, 52 Iowa 161, 35 
Am.R. 263. 


tear See Trover and Conversion § 


71. Cooper v. Newmyer, 250 P. 559, 
80 Colo. 246; Mortimore v. Ragsdale, 
62 Miss. 88. 


72. Davis v. Russell, 52 Cal. 611, 
28 Am.R. 647; Mortimore vy. Rags- 
dale, 62 Miss. 86. 


[a] Under Minnesota act of March 
3, 1876 (1) a receipt to an actual 
depositor, which states that he has 
deposited with an elevator a certain 
quantity of a certain grade of wheat, 
“to be carried at the convenience of 
the railroad company to St. Paul or 
Minneapolis for storage and deliv- 
ery,’ constitutes prima facie evidence 
of title to the grain mentioned. 
Greenleaf v. Dows, 8 F. 550, 3 Mc- 
Crary 27. (2) Surrender certificates 
stating that holders of elevator tick- 
ets have surrendered them and that 
they represent a certain number of 
bushels of wheat ‘free on the traek” 
for shipment are not warehouse re- 
ceipts and no evidence, under the 
Minnesota act of March 8, 1876, of 
title in the holder to wheat in ele- 
vator as against holder of statutory 
receipts. Greenleaf v. Dows, supra. 


73. Union Nat. Bank of Muncie, 
Indiana, v. Griswold, 141 Ill.App. 464. 


74  Mortimore v. Ragsdale, 62 
Miss. 86. 


75. Cleveland Storage Co. v. 
Guardian Trust Co., 131 So. 634, 2322 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the burden is on defendant to show an excuse for its 
apparent default in refusing to return the goods.7° 
If defendant alleges as a defense that the goods were 
destroyed by fire and that the fire was not due to 
his negligence, he assumes by his answer the burden 
of showing that he was free from negligence as to 
the cause of the fire.77 In an action against a 
warehouseman for conversion of grain stored, where 
defendant alleged that the warehouse was burned 
with its contents, and that plaintiff’s grain was con- 
tained therein, and the reply admitted the burning, 
but denied that plaintiff’s grain was contained there- 
in, it was held that the burden was on defendant 
to establish that plaintiff’s grain was destroyed as 
alleged.*§ Where defer<lant sets up as a defense a 
delivery of the goods to a third person having a 
superior title, the burden is on him to show superior 
title in the third person, where he did not notify the 
bailor of the pendency of a suit by the third person 
for the recovery of the property;’® and, if defend- 
ant sets up a claim of lien on the goods as a de- 
fense, the burden is on him to prove it.8° Where 
the actual controversy was over certain receipts which 
defendant alleged were duplicates of others issued 
and which, if deducted, would enable defendant to 
account for all the goods received, the burden was 
on defendant to show that such receipts were, in fact, 
duplicates.54 So, in an action by a pledgee of a 
warehouse receipt for refusal of the warehouseman to 
deliver the goods on demand, the warehouseman has 
the burden of showing that plaintiff has received the 


_ proceeds of the goods, if he defends the action on 


Ala. 210; Dieterle v. Bekin, 77 P. 664, 
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82. Citizens’ Banking Co. v. Pea- 
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this ground.®? As a basis for damages, plaintiff must 
show the value of the goods, where this is not shown 
by the warehouse receipts.** 


Replevin. Under the Uniform Warehouse Re- 
ceipts Act, providing that, in case the warehouse- 
man refuses or fails to deliver the goods in compli- 
ance with the demand by the holder or depositor when 
accompanied by the performances of conditions 
therein enumerated, the burden shall be on the ware- 
houseman to establish the existence of a lawful ex- 
cuse for such refusal, the burden is on the ware- 
houseman, when sued in replevin for the goods, to 
show a lawful excuse for refusal to deliver them.*+* 
In replevin by the owner against a warehouseman, 
defended on the ground that the receipts issued by the 
warehouseman for goods have not been surrendered 
as required by such statute, plaintiff, to make a 
prima facie case, must show that he was the own- 
er at the time of the delivery and that he did not 
cause them to be delivered,*> in which case the 
warehouseman must prove that the goods were de- 
livered to him by a person whose act in conveying 
the title to them to a purchaser in good faith, for 
value, would bind the owner.®® 


[§ 265] (2) Admissibility®’—(a) In General. 
Rules governing the relevancy, materiality, and com- 
peteney of evidence in civil actions generally®® ap- 
ply in actions by bailors against warehousemen.®® 
Any evidence which is competent under those rules 
is admissible if it reasonably tends to establish the 
principal facts or matters in dispute,®® such as the 
ownership of the stored goods;®! the conditica,®? 


from the manufacturer by plaintiff 
and stored in defendant’s warehouse, 
the invoice of the goods, setting out 
the current numbers of the barrels 
of eggs sold to plaintiff, was admissi- 
ble to show what was sold to plain- 
tiff. H. A. Johnson & Co. v. Spring- 
field Ice & Refrigerating Co., 127 S. 
W. 692, 143 Mo.App. 441. 


{b] Evidence held inadmissible.— 
(1) In an action against a warehouse 


143 Cal. 683; Vagim v: Haslett. Ware- cock, 29 S.B. 752, 103 Ga. 171. 
house Co., (Cal.App.) 20 P.(2d) 992; 83> Cleveland Storage Cd. ie 
Atwood v. Southern California Ice] Guardian Trust Co., 131 So. 634, 222 
Go., .,218.,.P.,, 283, 63) CaLApp..3435 | Ajar910: ’ 
Planters’ Warehouse v. Sims, 132 S.E. 4 Peas 
252, 35 Ga.App. 212; Mortimore v. 84. Collins v. Kent Storage Co., 
Ragsdale, 62 Miss. 86. 199 N.W. 634, 228 Mich. 137. 

76. Vagim v. Haslett Warehouse 85. Luhrs v. Valley Ranch Co., 232 
Co., (Cal.App.) 20 P.(2d) 992; First}|P. 1014, 27 Ariz. 306. 
Nat. Bank v. Crown Transfer & Stor- 86. Luhrs v. Valley Ranch Co., su- 
age Co., 264 P. 534, 89 Cal.App. 243. pra. 


[a] Overcoming prima facie case. 
—A warehouseman, failing to deliver 
cotton on demand, cannot overcome 
a prima facie case on the theory of 
disproving conversion, where repack- 
ing, sale, and commingling were not 
acts within the storage agreement. 
Planters’ Warehouse v. Sims, 132 S.E. 
252, 35 Ga.App. 212. 

77. Wilson v. Crown Transfer & 
Storage Co., 258 P. 596, 201 Cal. 701; 
Dieterle v. Bekin, 77 P. 664, 143 Cal. 
683. 

78. Marshall v. Andrews, 79 N.W. 


“851, 8 N.D. 364. 


79, Farmers’ Union Warehouse 
Co. v. Barnett Bros., 137 So. 176, 223 
Ala. 435; Farmers’ Union Warehouse 
Co. v. Barnett Bros., 116 So. 810, 22 
Ala.App. 524 [cert den 118 So. 286, 
218 Ala. 165]. 


80. Hartman v. Western 
Storage Co., 190 Ill.App. 182. 


[a] Storage charges.—Where a 
commission house, required to re- 
spond for value of converted grain 
received from a warehouseman, 
claims credit to the extent of earned 
storage charges, the commission 
house must establish the date of con- 
version and the amount of earned 
charges. State v. Hoover Grain Co., 
(N.D.) 248 N.W. 275. 

81. Small v. Slater, 257 P. 625, 144 
Wash. 268. 


Cold 


87. Expert testimony as to con- 
struction or condition of structures 
see Evidence § 743. 

Parol or extrinsic evidence to vary 
warehouse receipts or storage con- 
tracts see Evidence § 1523. 


88. See Evidence 22 C.J. p 1. 
89. See cases infra this section; 
and § 266. 


90. Rodgers v. Stophel, 32 Pa. 111, 


72 Am.D. 775. And see cases infra 
this section. 
91. [a] Evidence held admissi- 


ble.—(1) In an action for money al- 
leged to have been deposited with the 
keeper of safety-deposit vaults, evi- 
dence to show where plaintiff got the 
money alleged to have been deposit- 
ed was admissible. Mayer v. Bren- 
singer, 74 Ill.App. 475 [aff 54 N.B. 159, 
TO hw ITO, ore) MSs OG ]ee8 (2) 
Where the owner of property, the 
warehouse receipts for which have 
been transferred without his author- 
ity, brings replevin against the ware- 
houseman, a receipt given to plain- 
tiff for the warehouse receipts by the 
party to whom they had been deliv- 
ered, stating the purpose for which 
they were delivered, is prima facie 
admissible in evidence on behalf of 
the owner. Burton v. Curyea, 40 Ill. 
320, 89 Am.D. 350. (8) In an action 
against a warehouseman for the de- 
struction of crystallized eggs bought 


partnership, warehouse receipts not 
shown to have been executed by the 
partnership or under its authority 
are inadmissible in evidence to show 
title. Citizens’ Banking Co. v. Pea- 
GOCK 29) S Heb oly, gliOidn keramlnteh cena) 
In trover for goods claimed to have 
been deposited with defendants as 
warehousemen, an inquiry as_ to 
whether plaintiff purchased the goods 
with her own money is irrelevant to 
the issue, where defendants make no 
claim of title, or of right to hold 
the goods for any third party. Bis- 
sell v. Starr, 32 Mich. 297. (3) In an 
action for grain burned in defend- 
ant’s elevator, where the only ques- 
tion at issue was whether the grain 
was stored for plaintiff at his risk 
as to fire or was transferred to de- 
fendant, to be subsequently paid for’ 
by him in money, evidence of what 
defendant had contracted with others 
would not aid in ascertaining the 
agreement made with plaintiff and is 
not admissible (Backus v. Lawbaugh, 
(Iowa) 86 N.W. 298), (4) and refusal 
to receive evidence that defendant 
was not paid insurance on grain 
equal in quantity to that placed in 
the elevator by plaintiff was not er- 
ror, since it would only furnish an 
inference to be drawn from a third 
party’s conclusion that it was not de- 
fendant’s property (Backus v. Law- 
baugh, supra). 

Evidence held admissi- 


92 [a] 
ble.—(1) It was proper for plaintiff 


o10) [oT C.T.] 


quantity,®* and value,°* of the goods; the contract of 
bailment;°° delivery to, and receipt of, the goods 
authority of the officer 


by the warehouseman;°¢ 


to show that cotton stored was in 
good condition when it left his plan- 
tation. Churchill vy. Walling, 88 So. 
582, 205 Ala. 509. (2) Condition of 
other berries of the same kind as 
those stored, shipped from the same 
plant during the same period, is com- 
petent where there was no substan- 
tial change in their condition after 
‘removal. Reid v. Baker, 288 F. 969. 
(3) In an action for damage to meat 
in cold storage plant, where the meat 
was shipped by express instead of 
refrigerator cars for a distance of one 
hundred seventeen miles between the 
cold storage plant and _ plaintiffs’ 
place of business before it was sold 
to plaintiffs’ customers, testimony of 
plaintiffs’ customers as to the con- 
dition of the meat, where such meat 
at time it was purchased was still 
frozen in the center, was properly ad- 
mitted as against objection that it 
was not testimony as to the condi- 
tion of the meat at the time it left 
the cold storage plant, the weight 
of such testimony being for the ju- 
(W-<sh.) 


ry. Worthy v. Arctic Co., 
195 P. 222. (4) In an action for neg- 
ligence in the storage of potatoes, 


which were originally stored by a 
third person and sold, while in stor- 
age, to plaintiff, the admission in evi- 
dence of stock cards, on which memo- 
randa were written showing that a 
great many of the cars received at 
the warehouse, billed to such third 
person from a certain place, were in 
bad condition when received, was 
proper, where witnesses had testified 
on behalf of plaintiff that all the 
potatoes shipped by such third per- 
son from such place, which includ- 
ed plaintiff's potatoes, were in first- 
class condition. Hotel Sherman Co. 
v. Railway Terminal & Warehouse 
Co.,, 210 Tll.App. 191. 


[b] Evidence held inadmissible.— 
Receipts given by draymen or teanr- 
sters, containing recitals as to the 
good condition of the goods, are inad- 
missible as evidence, in the absence 
of authority on their part to make 
such admissions. Sibley Warehouse, 
ete., Co. v. Durand, etc., Co., 65 N. 
E. 676, 200 Ill. 354; Central Ware- 
house Co. yv. Sargeant, 40 Ill.App. 
438. 

$8. See case infra this note. 


[a] Warehouse receipts are inad- 
missible on behalf of the warehouse- 
man to show the quantity of goods 
delivered to him in an action to re- 
cover possession of such goods or 
their value by one who does not claim 
under the receipts or the person to 
whom they were issued. Wyatt v. 
Henderson, 48 P. 790, 31 Or. 48. 

94. See cases infra this note. 

[a] Property without market val- 
ue.—(1) Where property had no mar- 
ket value, plaintiff may testify as to 
its value to him. State v. Sullivan, 
74 S.W. 417, 99 Mo.App. 616. (2) 
Where the property is secondhand 
furniture and has no market value, 
the best, if not the only, way to get 
its value is to prove its cost in the 
market, and its deterioration by age 
and use. Jones v. Morgan, 90 N.Y. 
4, 43 Am.R. 131. (3) Where sheet 
music was converted by a warehouse- 
man, evidence was properly admit- 
ted to show special value to the own- 
er because of annotations and trans- 


positions. Leoncini v. Post, 13 N.Y. 
Se S20. 
95. See case infra this note. 


[a] Evidence held admissible.— 
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Where plaintiff delivered goods to de- 
fendant for storage, but in accord- 
ance with a previous course of deal- 
ing the warehouse receipts were sign- 
ed by another company, evidence of 
the relations between defendant and 
this company was admissible on the 
issue whether the contract was made 
with this company through defend- 
ant as its agent, or with defendant 
without knowledge that it was acting 
as agent. Blackburn Trading Corpo- 
ration v. Export Freight Forwarding 
Co., 198 N.Y.S. 138, 204 App.Div. 445. 


96. See cases infra this note. 


{a] Evidence held admissible.—In 
an action to recover the value of 
grain stored with a warehouseman 
operating two warehouses, plaintiff's 
storage tickets were admissible in 
evidence without a showing that the 
grain was actually delivered and de- 
posited in a certain one of build- 
ings, it being the warehouseman’s 
duty to designate on the storage tick- 
et, if the warehouses were separate, 
and neither it nor its bonded security 
being able to take advantage of its 
neglect to perform a duty that busi- 
ness placed on it. State v. Interstate 
Sees Co, 201, NWee (17, 48s: 


[b] Custom and usage.—In an ac- 
tion against a wharfinger to recover 
the value of certain goods alleged to 
have been left with the wharfinger 
and not delivered, evidence of the 
customs and usages of merchants in 
the vicinity of defendant’s wharf is 
admissible to show that goods landed 
on the wharf were not considered in 
defendant’s custody, and that they 
did not receive and take care of them 
as wharfingers. Blin v. Mayo, 10 Vt. 
Dessous digo. 


[c] Receipts not in statutory 
form.—(1) Where a warehouseman 
receives grain for storage and issues 
receipts which are not in accordance 
with the form prescribed by a statute 
which imposes a penalty on ware- 
housemen for noncompliance there- 
with, and the bailor in good faith de- 
posits wheat and accepts such re- 
ceipts, they are admissible to prove 
the actual delivery of the grain. 
Kramer v. Northwestern Elevator 
Cos, 93, NOW 96) Sf Minn, S46." C2) 
An amendment of this statute, pro- 
hibiting the reception in evidence in 
a civil action of any slips, memoran- 
da, or other form of receipts embrac- 
ing a storage contract different from 
that prescribed by the statute, does 
not prevent the admission in evidence 
of a scrap Of paper giving the gross 
and net weight of grain delivered at 
a warehouse, handed to, the person 
delivering the load by the warehouse- 
man, and not intended to evidence a 
storage contract, but merely a tempo- 
rary check until proper storage re- 
ceipts were made out, as it does not 
come within the provision of the 
statute. Piper v. Monarch Blevator 
Co., 185 N.W. 511, 150 Minn. 468. (3) 
If the receipts are in the form and 
contain the specific storage contract 
prescribed by the statute, they are 
admissible, although issued not to the 
owner of the grain, but to one who 
held it as security for a lien. Ander- 
son v. Krueger, 212 N.W. 198, 170 
Minn. 225. 


[d] Issue of receipt before receiv- 
ing goods.—In an action by the 
pledgee of a warehouse receipt to re- 
cover possession of the property cov- 
ered by the receipt, where plaintiff 


ment as to insurance; 
house as a public one,®® or as a government bonded 
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or other person issuing warehouse receipts ;°* agree- 


398 the character of the ware- 


claims that defendant gave a receipt 
for some of the goods before they 
had been received by him, and de- 
fendant testified that he did not give 
the receipt until the flour was receiv- 
ed, evidence that defendant had on 
another occasion given a receipt for 
flour before it was received is inad- 
missible, not having any connection 
with the transaction in controversy. 
McCombie vy. Spader, 1 Hun (N.Y.) 
193, 3 Thomps.&C. 690. 


fe] Time of receipt; alteration of 
books.—Where a warehouseman has 
altered his books so as to show that 
certain goods were received by him 
on a different day from that on which 
his books originally showed that they 
had been received, the possession by 
the party storing the goods of the 
warehouseman’s receipts correspond- 
ing with the entries in the warehouse- 
man’s books as altered was no evi- 
dence that the party storing the 
goods was a party to, or knew of, the 
alterations in the books. Wilson v. 
O’Day, 5 Daly (N.Y.) 354. 


97. See eases infra this note. 


fe] Evidence held admissible.— 
(1) On an issue as to the authority 
of the president of a warehouse com- 
pany to issue receipts to himself for 
cotton deposited by himself, it is 
proper to admit evidence as to his 
relation to the company, and as to his 
acts on its behalf, and the company’s 
acts in voluntarily surrendering into 
his hands the actual control and man- 
agement of all its business, and that 
he had before issued certificates to 
himself, which were entered in the 
company’s books, and recognized by 
it and its officers as valid. Corn 
Exch. Bank v. American Dock, éete., 
Co., 43 N.Y.S. 1028, 14 App.Div. 453 
[mod on other grounds 57 N.E. 477, 
PES0INGVa: yoos le (2) In an action 
against a warehouse company by the 
bona fide holder for value of a cot- 
ton receipt issued by an officer of the 
company in his own favor, plaintiff 
may show that the facts which he 
would have discovered, had he made 
inquiries, as was his duty, concerning 
the officer’s authority, would have 
disclosed that such officer was im- 
pliedly authorized to issue the re- 
ceipts sued on. Hanover Nat. Bank 
v. American Dock, etc., Co., 43 N.E. 
72, 148 N.Y. 612, 51 Am.S.R. 721. 


98. See case infra this note. 


[a] Evidence held admissible.—In 
a suit for loss sustained by failure 
fully to insure rice left to be milled 
and sold, in which plaintiff showed 
that the custom of millers was to col-: 
lect So much on a sack to pay for full 
insurance, proof of the meaning at- 
tached by other rice mills to insur- 
ance to be obtained by payment of 
the amount on each sack was held 
admissible to show the real intention 
of the parties. Broussard v. South 
Texas Rice Co., (Civ.App.) 120 S.W. 
587 [aff 181 S.W. 412, 103 Tex. 535, 
Ann.Cas.1913A 142]. 


99. See case infra this note. 


[a] Evidence held admissible.—In 
replevin for the recovery of grain 
stored in an elevator, evidence that 
the proprietor was in the habit of re- 
ceiving grain during the previous 
year, in store, for a compensation, 
and that a notice was posted in the 
warehouse to the effect that storage 
would be charged on all grain in 
store after November 1, was held 
competent as tending to bring the el- 
evator within the definition of a pub- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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warehouse,’ or agreements to furnish a fireproof 
warehouse;” delivery by the warehouseman, to one 
not entitled to the goods; facets showing an exeuse 
for refusal to deliver the goods to plaintiff;*. ex- 
cuges for not making demand before commencing 


suit,° and the amount of damage.® 
[§ 266] (b) Negligence. 


Rules governing the rel- 
evancy, materiality, and competency of evidence in 
civil actions generally,’ and in actions for injuries 
caused by negligence,’ apply in actions by a bailor 
against a warehouseman for loss of, or injury to, 
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goods stored.® 


[67 C.J.] 577 


On the issue of negligence, evidence 
is admissible of the bad condition of the goods stored 
and the causes of the deterioration;!° that the goods 
of other persons of the same kind as those of plain- 
tiff’s and stored in the same room similarly de- 


teriorated;1! the manner in which the goods were 


a portion of the 


lic warehouse. Yockey v. Smith, 81] ject to its order, evidence as to a cus- 


Ill App. 556 [aff 54 N.E, 1048, 181 Ill. 
564, 72 Am.S.R. 286]. 


1. See case infra this note. 


[a] Evidence held admissible.— 
Where certificates for whisky stored 
with defendant showed that the whis- 
ky was in a government warehouse, 
and that the certificates were issued 
by defendant in connection with the 
government storekeeper, evidence 
was admissible to show that the 
warehouse kept by defendant was a 
government bonded warehouse. 
Marks v. Bridges, 62 S.W. 153, 106 
Tenn. 540. 


2. See cases infra this note. 


{a] Evidence held admissible.— 
(1) In an action against a warehouse- 
man for goods destroyed by fire, ad- 
vertisements of defendant to the ef- 
fect that it furnished “‘fire-proof stor- 
age,’ which were seen and relied on 
by plaintiff, were properly admitted 
in evidence, since they had a direct 
tendency to prove an alleged contract 
to furnish fireproof storage, as well 
as representations alleged to have 
been made by defendant that the 
warehouse was in fact fireproof. 
Laux v. Bekins Van & Storage Co., 
169 PB. 1012, 177 Cal. 63. (2) Evidence 
that a warehouseman used stationery 
indicating that warehouse was fire- 
proof is admissible on issue of repre- 
sentations as to fireproof warehouse. 
Interstate Forwarding Co. v. McCabe, 
(Tex.Civ.App.) 285 S.W. 920. 


3 Lipman Refrigerator Co. v. 
Baltimore & Ohio Warehouse Co., 152 
N.E. 686, 20 Ohio App. 523. 


[a] Evidence held admissible.—In 

an action to recover the value of mer- 
chandise alleged to have been deliv- 
-ered to the consignee by the ware- 
houseman without authority, evi- 
dence consisting of bills sent by 
plaintiff to the consignee and contain- 
ing a statement of its account and 
of a telegram containing the order 
for the merchandise and invoices for 
shipment was held properly admit- 
ted, as all were in the ordinary course 
of business, and were with reference 
to the ordering of, the shipment of, 
and statement of account in regard 
to, the item in dispute. Lipman Re- 
frigerator Co. v. Baltimore & Ohio 
Warehouse Co., 152 N.E. 686, 20 Ohio 
App. 523. 


fb] Evidence held inadmissible.— 
(1) In a railroad’s action against a 
warehouseman for conversion of a 
ecarload of butter the latter had de- 
livered to a party purporting to be 
the consignor’s agent without requir- 
ing presentation of a bill of lading, 
evidence of a custom whereby a bill 
of lading was not required, where the 
car was on an open shipment, is in- 
admissible (San Pedro, L. A. & S. L. 
R. Co. v. Los Angeles Ice & Cold 
Storage Co., 174 P. 656, 178 Cal. 731), 
,2) and, where the evidence showed 
that the former had notified the lat- 
ter by telephone to hold the car sub- 
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tom of confirming such telephone no- 
tification by letter was immaterial 
(Sang Pedro lb: As eee. Slat CO Ve 
Los Angeles Ice & Cold Storage Co., 
supra). 


4 Northcutt v. People’s Bonded 
Ay akehouse Co., 163 S.E. 747, 202 N.C. 
ol, 


[a] As for instance (1) that the 
receipts were not held by, or issued 
to, plaintiff. Northcutt v. People’s 
Bonded Warehouse Co., 163 S.E. 747, 
202 N.C. 657. (2) In an action for 
conversion brought by a conditional 
buyer ef the property as against a 
public warehouseman, with whom the 
property had been stored by the con- 
ditional seller, where plaintiff failed 
to prove full payment of the amounts 
required by the contract, it was error 
to exclude evidence on behalf of the 
warehouseman that it had issued a 
negotiable warehouse receipt pursu- 
ant to Gen. Acts (1915) p 661, which 
had been pledged with the ware- 
houseman’s indorsement to a bank as 
security for a loan, and that the 
warehouseman had been required to 
repay the loan on its indorsement, 
and had received the warehouse re- 
ceipt. Warrant Warehouse Co. v. 
Cook, 95 So. 282, 209 Ala. 60. 


5. [a] Evidence held admissible. 
—In an action against a warehouSe- 
man for conversion of hay deposited 
in his warehouse, evidence of a de- 
mand after commencement of the ac- 
tion was properly received, where he 
claimed title through a purchase be- 
fore commencement of the action, 
and his position had not been chang- 
ed, and his failure to deliver was not 
due to want of demand accompanied 
by the offers required by statute. 
Duthie v. Shepherd, 186 P. 919, 32 
Idaho 633. 


6 [a] Evidence held admissible. 
—(1) An objection to proof of the 
amount paid for repairs, as evidence 
of the amount of damage done to 
property, is obviated by the evidence 
of the person who made the repairs, 
subsequently given, showing that the 
charges were reasonable, and amount- 
ed to the sums paid. Lynch v. Klu- 
ber, 46 N.Y.S. 428, 20 Mise. 601. (2) 
In an action to recover from a com- 
press company for damages to cotton 
stored with it, it appeared that on 
receipt of the cotton from defendant 
it was delivered to a public weigher, 
who weighed and inspected it. The 
weigher kept books in which he en- 
tered the grade, weight, and condition 
of each bale. If the cotton was 
slightly damaged, the damaged cotton 
was removed under his supervision, 
so as to put the bale in merchantable 
condition. The bale was then re- 
weighed and a record made of the 
loss. When a bale was so damaged 
that it could not be put in merchant- 
able condition by this method it was 
sent by the weigher to a pickery, ac- 
companied by the grade mark and 


destroyed ;12 the character of the building provid- 
ed by defendant for storage,* its construction,’* and 
its condition shortly after the injury;'® the charac- 
ter of the business for which defendant permitted 
building to be used;1® and precau- 


weight, and a memorandum given the 
driver of the dray from the pickery, 
which was handed to the pickery 
foreman. He entered the tag num- 
ber, original weight, and grade mark. 
The bale was then picked under his 
supervision, so as to put it in mer- 
chantable condition. He then re- 
weighed it and entered the reweight 
in his books. It was shown that the 
books of the weigher and the picker 
were correctly kept and frequently- 
audited and balanced. It was held 
that they were admissible in evidence 
to show the amount of damage. 
Grenada Cotton Compress Co. vy. At- 
kinson, 47 So. 644, 94 Miss. 93. 


[b] Evidence held inadmissible.— 
In an action against a warehouseman 
for damages sustained by the owner 
of cotton through failure to exercise 
the required care in its storage, the 
trial court erred in permitting plain- 
tiff owner of the cotton to testify, 
over defendant warehouseman’s ob- 
jection, that between two thousand 
seven hundred dollars and three thou- 
sand five hundred dollars;worth of. 
cotton was picked out of the bales 
for which he_ received no _ pay. 
Churchill v. Walling, 88 So. 582, 205 
Ala. 509. 


7. See Evidence §§ 89-162. 
8. See Negligence §§ 787-832. 
9. See cases infra this section. 


10. Arnold v. Producers’ Fruit Co, 
Chee 283, des Cak. iooi. 


11. Perry Bros. v. Diamond Ice & 
Storage Co., 158 P. 1008, 92 Wash. 105, 
Ann.Cas.1918C 891. 


12. Springfield Crystallized Beg 
Co. vy. Springfield Ice & Refrigerating 
Co., 168 S.W. 772, 259 Mo. 664. 


13. Diieterle v. Bekin, 77 P. 664, 143 
Cal. 683. 
14. H. A. Johnson & Co. v. Spring- 


field Ice & Refrigerating Co., 127 S. 
W. 692, 143 Mo.App. 441 (in an action 
against a warehouseman for the de- 
struction of goods in storage by a 
flood, evidence of the manner of the 
original construction of a drainpipe 
from the basement of the warehouse 
was admissible on the issue of the 
warehouseman’s negligence, although 
there was no evidence that knowledge 
of the manner of the construction of 
te Seis vie was brought home to 
im). 


15. Hansen vy. Oregon-Washington 
R. & Nav. Co., 188 P. 968, 191 P. 655, 
97, Or.-190. 


[a] Thus, where goods stored in 
a warehouse were damaged by water 
prior to June 26, it was competent 
for the storer of the goods to testify 
that he found the roof leaking short- 
ly after such date. Hansen y. Ore- 
gon-Washington R. & Nav. Co., 188 
P0638, LO PG hb, 9 ta Orwloos 


16. Dieterle v. Bekin, 77 P. 664 
143 Cal. 683. ; 
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tions taken,!7 or agreed to be taken,'® in order to 
prevent loss or injury. On the other hand, evidence 
of the practice of repairing defects on discovery 
thereof not limited to the period covered by the bail- 
ment is incompetent;!® and evidence that plaintiff 
had previously packed and stored goods in defend- 
ant’s warehouse with good result is inadmissible 
either to show that the particular goods were prop- 
erly prepared and packed or that the injury was 
due to negligence of the warehouseman, since it is 
too remotely connected with the issues.2° So it 
has been held that evidence that a few days before 
the fire which caused the loss defendant had secured 
additional insurance on his own goods stored in the 
same place is irrelevant and inadmissible on the 
question of his negligence;?! and, where a fire did 
not originate in the warehouse, a question asked 
of a witness as to how long, judging from the con- 
dition of the warehouse, the fire had been burning 
when the fire department got there was incompetent, 
since its condition at the time the witness reached 
there was no evidence as to the time the fire be- 
gan.?? 


Custom and usage. On the issue of negligence, evi- 
dence as to the custom and usage of other ware- 


17. Dieterle v. Bekin, supra; Mc-}housemen, as_ to 
Cullough v. Sawtell, 68 S.E. 89, 134] which it’ was 
Ga.)512. 

[a] Evidence not amounting to 


self-serving declaration.—In an ac- 


tion by two plaintiffs against the| main issue. 
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the elevation at 
generally considered 
safe to store wool to escape the ac- 
tion of extraordinarily high tides, 
was admissible as bearing on the 
Hecht vy. Boston Wharf 


[§§ 266-267 


houses as to matters of storing?’ or handling?‘ goods, 
the character of safety devices to safeguard them,?° 
and the employment of a watchman for that pur- 
pose,?® has generally been held admissible. Where 
a warehouseman, in a suit for damages for cotton 
permitted to remain in a dangerous situation, offered 
in evidence a contract with a railroad company by 
which it was to have twenty-four hours to examine 
the cotton, it was held competent to show the basis 
of a common usage or regulation of the business.”? 
But, in an action for nondelivery, where the defense 
was that the goods had been fraudulently taken 
from defendant’s custody without negligence on his 
part and plaintiff did not claim that the goods had 
been in fact delivered to any person, evidence for 
plaintiff of the usage among other warehousemen of 
taking receipts from persons to whom property was 
delivered is wholly irrelevant and inadmissible.?® 


[§ 267] (3) Weight and Sufficiency. Rules gov- 
erning the weight and sufficiency of evidence in civil 
actions generally?® apply in actions against ware- 
housemen.?° In the notes hereto are set out deci- 
sions in which the evidence was held sufficient*? or 
insufficient®? to sustain a verdict for plaintiff or de- 
fendant,?? to show negligence** or the absence of 


N.E. 551, 91 Ind.App. 181. 


Ky.—Henderson Min. & Mfg. Co. 
v. Cimini, 213 S.W. 923, 185 Ky. 85. 


& Dakota Elevator Co., 192 N.W. 356, 


155 Minn. 88. 


owner of.a cold storage plant for 
damage from breach of contract, tes- 
timony of an employee of defendant 
that defendant in the presence of one 
of the plaintiffs instructed him to 
obey the orders of the particular 
plaintiff as to regulation of tempera- 
ture was not inadmissible as a self- 
declaration. McCullough 


serving 
Sawtell, 68 S.E. 89, 134 Ga. 


Bros. v. 
512. 


18. See case infra this note. 


[a] Evidence held admissible.—In 
an action for damages caused by de- 
fendant’s neglect to keep its cold 
storage plant, in which plaintiff had 
stored celery, at an even uniform 
temperature, the court admitted a 
newspaper advertisement soliciting 
orders for the storage of butter and 
eggs with defendant, and stated that 
its warehouse had uniform tempera- 
ture and duplicate machinery. It was 
held that, as there was nothing about 
the advertisement which indicated 
that butter and eggs only would be 
stored, a person having other articles 
requiring uniform temperature would 
have a right to rely on the adver- 
tisement, and hence it was properly 
admitted in evidence, Rettner =v. 
Minnesota Cold-Storage Co., 93 N.W. 
120, 88 Minn. 352. 

19. Hansen v. Oregon-Washington 
R. & Nav. Co.,.188 RP. 968, 191 PB. 655, 
97 Or. 190. 


20. Baltimore Refrigerating, etc., 
Co. v. Kreiner, 71 A. 1066, 109 Md. 
361. 

21. Seals v. Edmondson, 71 Ala, 
509. 


22. Lyman v. Southern R. Co., 44 
Sik bb On Wea N.C Gels 


23. Hecht v. Boston Wharf Co., 
107 N.E. 990, 220 Mass. 397, L.R.A. 
1915D 725, Ann.Cas.1917A 445. 


[a] Thus, in an action for dam- 


ages to wool injured by negligence, 
evidence of the practice of wool ware- 


Coi,. supra: 


24. Arnold v.. Producers’ Fruit Co., 
CLEP Zod, las Cal 6e 1. 


25. Cameron Compress Co. _ v. 
Whitington, (Tex.Commn.App.) 280 
S.W. 527 [aff (Civ.App.) 268 S.W. 
216]; Exporters’ & Traders’ Com- 


press & Warehouse Co. v. Hemphill, 
(Tex.Civ.App.) 292-S.W. 599. 

26. Seals v. Edmondson, 71 Ala. 
509, But see Hodell v. Tower's 
Stores, 218 N.Y.S. 561, 218 App.Div. 
572 (it was not error for the court 
to exclude evidence offered on behalf 
of defendant, as to the custom of 
other warehousemen not to employ a 
watchman on Saturday afternoons 
and Sundays, for the amount of care 
required of a warehouseman must 
depend on the particular circumstanc- 
es attending each case). 


27. Merchants’ Wharf-Boat Ass’n 
v. Smith, (Miss.) 8. So. 249, 250 
(“while appellee would not have Boe 
absolutely bound by such contract, 
was competent to show by it the bus 
sis of a common usage in the busi- 
ness at that point, if in fact any such 
usage existed, or to show a regula- 
tion of the business between the rail- 
road company and appellant, which 
might or might not be deemed rea- 
sonable’’). 


28. Lichtenhein v. Boston & P. R. 
Co., 11 Cush. (Mass.) 70. 


29. See Evidence §§ 1730-1806. 
30. See cases infra this section. 


31. Ark.—Roesch Trading’ Co. v. 
Slaughter, 239 S.W. 382, 158 Ark. 
644. 


Cal.—Wilson v. Crown Transfer & 
Storage Co, 258 Pi'596, 201°Caly 701s 
Vagim v. Haslett Warehouse Co., 
(App.) 20 P.(2d) 992. 

Ga.—Planters’ Warehouse Co. 
Hardin, 118 S.E. 441, 30 Ga.App. 459. 

Ind.—Sweet Potato Co. v. Lamb- 
righ ty ol TiN) (33:8;) 93 alndi App, 11:2): 
P. & A. Dispatch v. McDougall, 170 


N.D.—Carson State Bank y. Grant 
Grain Co., 197 N.W. 146, 50 N.D. 558; 
Farmers’ Co-operative Elevator Co. 
oe 152 N.W. 352, 30 N.D. 


Okl.—Merchants’ Southwest Trans- 
fer & Storage Co. v. Montgomery 
Ward (& "Co. (225. Ps 3550 995 Oke a7e 
Red Ball Transfer & Storage Co. v. 


Deloe, 120 P. 575, 30 Okl. 522. 
Wash.—Scott v. Wilmeroth Service 


& Cold Storage Co., 292 PB. 99, 159 
Wash. 77. 
32. Mautner vy. Terminal Ware- 


house Co., 55 N.Y.S. 603, 25 Mise. 729; 
Ash vy. Hayes Storage Warehouses, 
168 N.Y.S. 6381. 


33. Howland v. Newton Ice & Cold 
Storage Co., 240 Ill.App. 307 (evidence 
held susficient). 


84 [a] Evidence held sufficient 
to show negligence: (1) Alabam’s 
Freight Co. ‘v. Jiminez, -(Ariz:) 9 Pi 
(2d) 194; P. & A. Dispatch Co. v. Mc- 


Dougall, 170 N.E. 551, 91 Ind.App. 
181; Hunter v. Baltimore Packing, 
ete) Con 78 NW. LIS “75 Minne 4088 


Springfield Crystallized Egg Co. vy. 
Springfield Ice & Refrigerating Co., 
168 S.W. 772, 259 Mo. 664; Arent v. 
Squire & Johnson, 1 Daly (N.Y.) 347; 
Clifford v. Universal Storage Ware- 
house,’ rete Con 02) Ne YoSe2 460) M52 
Mise. 595; Dunn v. Prescott El. Co., 
4..OntiL:, 103, 1 sOnt..W.Rs;404. . (2) 
In storing (Arnold v. Producers’ Fruit 
Coif. Fo AB 326,9141 iCal 3s te Ward ve 
Otzen, Packing Go., 1741, B..833; 36. Cal. 
App. .124). (3).. or. handling, CH. A; 
Dreves Co. v. Northern Cold Storage 
& Warehouse Co., 160 N.W. 200, 135 
Minn. 63) the goods delivered for 
storage. (4) In failing properly to 
construct a cold storage cellar and 
the ice box therein. Baltimore Re- 
frigerating & Heating Co. v. Kreiner, 
71 A. 1066, 109 Md. 361. (5) In fail- 
ing to keep cold storage room sat prop- 
er temperature. Glacier Fish Co. v. 
North Pacific Sea Products Co., 230 


For later cases, developments and changes in the law see Annotations, same title and section number. 


negligence,*® to show that negligence was the prox- 
imate cause of the injury** or to make a ease for 
the jury on the question of defendant’s negligence®? 
or absence of negligence, ’8 to show plaintiff’s own- 
® to establish the identity of 
the property whieh: is the subject matter of the 
suit,*° to go to the jury on the question of the iden- 
tity thereof, ‘1 to show a contract of bailment,*? to 
show contract of sale and not of bailment,*? to show 


ership of the goods, 


P. 410, 131 Wash. 426 [aff 236 P. 
301]. (6) In allowing goods stored 
to be stolen. England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. (7) In not attempting to 
save goods from destruction by a 
flood. H. A. Johnson & Co. v. Spring- 
field Ice, etc., Co., 127 S.W. 692, 143 
Mo.App. 441. (8) In permitting de- 
struction of goods by fire. Runkle 
v. Southern Pac. Milling Co., 195 P. 
398, 184 Cal. 714, 16 A.L.R. 275; Cox 
v. Vermont Central R. Co:, 49 N.E. 97, 
170 Mass. 129. (9) In causing fire 
by which goods were destroyed. Jas- 
per County Farms Co. v. Mellon, (Ind. 
App.) 179 N.E. 787; Benz v. Monarch 
Transfer & Storage Co., 9 S.W.(2d) 
822, 222 Mo.App. 946; Train v. Atchi- 
son, T. & S. EF. Ry. Co., 253 S.W. 497, 
214 Mo.App. 354; Ormsby v. A. B. C. 
Fireproof Warehouse Co., 253 S.W. 
491, :214 Mo.App. 336. (10) In not 
providing adequate facilities for ex- 
tinguishing fire. Exporters’ & Trad- 
“ers’ Compress & Warehouse Co. v. 
Shaw, (Tex.Civ.App.) 20 S.W.(2d) 
248. (11) In not exercising ordinary 
care in using facilities to extinguish 
fire. Exporters’ & Traders’ Compress 
& Warehouse Co. v. Shaw, supra. 
(12) In exposing stored cotton to fire 
from passing engines without proper 
protection. Gulf Compress Co. v. 
Harrington, 119 S.W. 249, 90 Ark. 256, 
23 L.R.A.N.S. 1205. (13) In failing to 
use proper care to prevent theft of 
the goods. Cussen vy. Southern Cal- 
ifornia Sav. Bank, 65 P. 1099, 133 Cal. 
534, 85 Am.S.R. 221. 


[b] Evidence held insufficient to 
show negligence: (1) Meyer v. Wa- 
kem & McLaughlin, Inc., 192 Ill.App. 
85; Armstrong v. Sisti, 152 N.E. 254, 
242 N.Y. 440; Draper v. Delaware, 
etc., Canal Co., 23 N.E. 131, 118 N.Y. 
118; Leoncini v. Post, 13 N.Y-S. 825; 
Lyman y. Southern R. Co., 44 S.E. 550, 
132 N.C. 721; Bash v. Reading Cold 
Storage & Ice Co., 100 Pa.Super. 359; 
Litchman v. Broadway Storage Co., 
155 A. 524, 51 R.I. 443; Thornton v. 
Daniel, (Tex.Civ.App.) 185 S.W. 585; 
Birk v. City of Bremerton, 241 P. 678, 
137 Wash. 119; Firestone Tire & Rub- 
ber Co. v. Pacific Transfer Co., 208 P. 
55, 120 Wash. 665, 26 A.L.R. 217. (2) 
In failing to adopt precaution or to 
exercise such care as a reasonably 
careful owner of such goods would 
resort to against cold. Carr v. West 
Side Warehouse Co., 169 N.Y.S. 564. 
(3) In failing to employ a night 
watchman. Oktibbeha County Cot- 
ton Warehouse Co. v. J. C. Page & 
Co., 117 So. 834, 151 Miss. 295. (4) 
In injuring an automobile in storage 
by filling the cells of the battery with 
sulphuric acid instead of distilled 
water. Wyckoff, Church & Partridge 
v. Landsden Co., 112 N.Y.S. 1052. (5) 
In reference to the origin of a fire 
which destroyed the goods. Draper 
v. Delaware, etc., Canal Co., 23 N.E. 
OTe MSM NEA. 1S: 


35. [a] Evidence held sufficient 
to show that injury was not caused 
by negligence. Holly Sugar :Corpo- 
ration v. Leonardt, 200 P. 1047, 187 
Cal. 134. 

{[b] Evidence held insufficient to 
show that injury was not due to neg- 
ligence. Arent v. Squire & Johnson, 1 
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Daly (N.Y.) 347; Cameron Compress 
Co. v. Jacobs, (Tex.Civ.App.) 10 S.W. 
(2d) 1040 (that compress company 
fully complied with trade customs 
did not establish want of negligence, 
a aah Vine destruction of cotton by 
ire). 


36. [a] Evidence held sufficient 
to show that negligence was proxi- 
mate cause of injury. Charles Nel- 
son Co. v. Pacific Wharf & Storage 
Co., 209 P. 51, 58 Cal.App. 347; Howe 
v. O’Neill, 204 Ill.App. 402; Baltimore 
Refrigerator & Heating Co. v. Krei- 
ner, 71 A. 1066, 109 Md. 361; Export- 
ers’ & Traders’ Compress Co. v. Shaw, 
(Tex.Civ.App.) ~—20°.°S.W.((2@) 99 '248; 
Southern Ice & Utilities Co. v. Stew- 
art, (Tex.Civ.App.) 15 S.W.(2d) 182. 


[b] Evidence held insufficient (1) 
to show that negligence was proxi- 
mate cause of injury. Exporters’ & 
Traders’ Compress & Warehouse Co. 
v. Schulze, (Tex.Commn.App.) 265 S. 
Wa 2887 (2) In an action against a 
warehouseman to recover the value 
of goods stolen from the warehouse, 
plaintiff cannot recover on a mere 
showing that defendant was negligent 
in leaving the door of the warehouse 
insecurely fastened, without showing 
that the loss occurred by reason of 
such negligence. Roberts v. Gurney, 
120 Mass. 33. 


37. [a] Evidence held sufficient. 
—Schagrin v. Bacon, 117 A. 741, 32 
Del. 11; Henderson Min. & Mfg. Co. 
Vv. Cimini,» 213) SHW.).9238,) 185 Kyl 85; 
Hecht v. Boston Wharf Co., 107 N.E. 
990, 220 Mass. 397, L.R.A.1915D 725, 
Ann.Cas.1917A 445; Barron v. El- 
dredge, 100 Mass. 455, 1 Am.R. 126; 
Rath Packing Co. v. General Cold 
Storage Co., 192 N.W. 632, 222 Mich. 
315; Miller v. John Repp Ice & Cold 
Storage Co., 148 A. 641, 106 N.J.Law 
214; Grieve v. New York Cent., etc., 
R. Co., 49 N.Y.S. 949, 25 App.Div. 518; 
Rice v. Farmers’ Cotton Gin Co., 142 
Sm. 782, 195. N.C 875; ° Thornton. v. 
Daniel, (Tex.Civ.App.) 199 S.W. 831; 
Sherman Ice Co. v. Klein, (Tex.Civ. 
App.) 195 S.W. 918; Perry Bros. v. 
Diamond Ice & Storage Co., 158 P. 
1008, 92 Wash. 105. 


[b] Evidence held insufficient.— 
Dolan v. Goodman Warehouse Cor- 
poration, 165 A. 82, 11 N.J.Misc. 168; 
Tower v. Grocers’ Supply & Storage 
Co.,. 28 ‘A, 229, 159 Pa. 106. 


38. Gilbert v. Hardimon, 168 N. 
W. 25, 40 S.D. 482 (evidence held in- 
sufficient). 


39. [a] Evidence held sufficient. 
—Swanson v. St. Paul Union Stock 
Yards Co., 195 N.W. 453, 156 Minn. 
483. 

[b] Evidence held insufficient.— 
Louisville & N. R. Co. v. Idleman, 57 
Siw. 237, 22 Ky.L. 306; Oakes v. W. 
& J. Sloane, 120 N.Y.S. 626, 1385 App. 
Div. 354. 

40. [a] Evidence held sufficient. 
—Columbia Compress Co. v. Reid, 
254 S.W. 825, 160, Ark. 436; H.-A. 
Johnson & Co. v. Springfield Ice & 


Refrigerating Co., 127 S.W. 692, 143 
Mo.App. 441. 
41. H. A. Johnson & Co. v. Spring- 


field Ice & Refrigerating Co., supra 
(evidence held sufficient). 
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delivery of the goods to defendant,** to show the 
amount of goods delivered,** to show receipt by de-. 
fendant of all the goods ‘mentioned in the bill of 
lading,#® to show that the goods were new** or in 
good condition*® when delivered to defendant, to 
establish the value of the goods,#® the amount of 
goods destroyed,®® or the amount of damages sus- 
tained,*+ to go to the jury on the question of the 
value of the goods,°? to show a conversion’ or a 


42. [a] Evidence held sufficient.— 
Holly Sugar Corporation v. Leonardt, 
200 P. 1047, 187 Cal. 134; Kirstein v. 
Bekins Van _ & Storage Co., 150 P. 999, 
27 Cal.App. 586; Shedoudy v. Spreck- 


els Bros. Commercial Co., 99 P. 535, 
9 Cal.App. 398; Lederer v. Railway 
Terminal & Warehouse Co., 178 N.E. 


394, 346 Ill. 140, 77 A.L.R. 1497 [rev 
257 Ill.App. 24]. 

43. [a] Evidence held sufficient. 
—Bonnett v. Farmers’ & Growers’ 
Sat eee Ass’n, 181 P. 634, 105 Kan. 


44. [a] Evidence held insufficient. 
—Strong v. Union Transfer & Stor- 
age Co., 33 N.Y.S. 124, 11 Misc. 430; 
Young v. Seattle Transfer Co., 74 P. 
375, 33 Wash. 225, 99 Am.S.R. 942, 63 
L.R.A. 988. 

45. [a] Evidence held sufficient. 
—Exporters’ & Traders’ Compress & 
Warehouse Co. v. Barganier, (Tex. 
Civ. App.) SL pew 20) oes ook [aff 
(Commn.App.) 45 S.W.(2d) 563]. 

[b] Evidence held insufficient.— 
Heineman Bros. v. Merchants’ Refrig- 
erating Co., 175 N.Y.S. 504. 


46. [a] Evidence held sufficient. 
—Ledner y. Caddo Transfer & Ware- 
el tae Co., 124 So. 712, 14 La.App. 

47. [a] Evidence held sufficient.— 
Security Trust Co. v. Long, 16 S.W. 
(2d) 82, 321 Mo. 1229, 

48. [a] Evidence held sufficient.— 
Meyer v. Western Cold Storage Co., 
204 Tll.App. 456. 

49. [a] Evidence held sufficient.— 
Rosenberg v. San Francisco Storage 
Co., 254 P. 909, 81 Cal.App. 793. 


[b] Evidence held insufficient.— 
Glass v. Hauser, 78 N.Y.S. 830, 38 
Misc. 780. F 

50. McCrory Stores Corporation v. 
ees Side Warehouse Co., 168-N.Y.S. 

51. [a] Evidence held sufficient. 


—Grenada Cotton Compress Co. v. 
Atkinson, 47 So. 644, 94 Miss. 93 (in 
an action for damages to certain lots 
of cotton, described in a bill of par- 
ticulars, while stored in defendant’s 
warehouse, each bale of which was 
evidenced by a separate compress re- 
ceipt, evidence showing the damage 
to all the cotton, bale by bale, and 
identifying the damaged bales as the 
identical cotton delivered to defend- 
ant and described in the bill of par- 
ticulars, and that the damage result- 
ed through defendant’s negligent han- 
dling of it, was sufficient and it was 
not necessary to prove the particular 
damage to each particular bale re- 
ceipted for); Klock Produce Co. v. 
Diamond Ice & Storage Co., 168 P. 
476, 98 Wash. 676. 

{b] Evidence held insufficient.— 
Pe v. Slater, 257 P. 625, 144 Wash. 


52. Barrett v. Fournial, 21 F.(2d) 
298; Schagrin v. Bacon, 117 A. 741, 
S2uDek ald, 

53. [a] Evidence held sufficient to 
show conversion: (1) Branch v. Be- 
kins Van & Storage Co., 290 P. 146, 
106 Cal.App. 623; Caswell v. Baker 
& Co., 243 P. 28,-75 Cal.App. 585; Jen- 
sen v. Turner Bros., (Mo.App.) 16 
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failure to return the goods,°* or to establish other 


matters in issue.®> 


[§ 268] h. Frial—(1) Question of Law and Fact 
The construction of the econ- 
tract of bailment is a question of law for the court.°® 
The ownership of the goods stored,®? or possession 
actual or constructive,®*® or the right of possession 
thereof,°® is a question for the jury, as are also the 
questions whether defendant ever received the goods 
alleged to have been delivered to him,°° and the value 
It is a question for the jury on con- 
flicting evidence whether there has been a conversion 
In an action for con- 
version based on refusal to deliver, it is a question 
for the jury whether such refusal was based on rea- 
sonable grounds;®? and, in an action for conversion 
by sale, it is a question for the jury whether the no- 


—(a) In General. 


of the goods.°t 


of the goods by defendant.°®? 


S.W.(2d) 742; State v. Farmers’ Ele- 
vator Co., 231 N.W. 725, 59 N.D. 679; 
Billings v. Porterfield, 198 P. 94, 81 
Okl. 218. (2) By sale. Jensen v. 
Turner Bros., supra. (3) By failure 
to deliver. Kier Singh Dott v. Skriv- 
ing Warehouse Co., 259 P. 81, 202 Cal. 
75. (4) By refusal to deliver unless 
bill not connected with storage was 
paid. Fisk Rubber Co. of New York 
v. Lawer Auto Supply Co., 248 P. 825. 
35 Wyo. 283. (5) By delivery to third 
person. State v. Oakley, 225 P. 425, 
129 Wash. 553. 


[b] Some evidence tending to 
show conversion.—That defendant re- 
ceived missing goods into his ware- 
house and later exercised dominion 
over them constituted some evidence 
tending to show conversion. St. Lou- 
is-New Orleans Nav. Co. v. Hynicka, 
172 N.E. 687, 36 Ohio App, 94. 


54. [a] Evidence held sufficient. 
—Wheeler vy. Blumenthal, 107 N.Y.S. 
DT. 

55. [a] Evidence held sufficient to 
show: (1) That there was a con- 
tract to store at a particular place. 
Kennedy v. Portman, 70 S.W. 1099, 
97 Mo.App. 253. (2) That the receipt 
for the goods was issued in_plaintiff’s 
name. Willard Storage Battery Co. 
v. Caddo Transfer & Warehouse Co., 
107 So. 618, 160 La. 909. (3) That an 
officer of defendant storage company 
lacked authority to bind the company 
on storage receipts. Blue Rapids 
Milling & Elevator Co. v. Port Huron 
Terminal Co., 244 N.W. 512, 260 Mich. 
390. (4) That defendant contracted 
to insure the property. Broussard v. 
South Texas Rice Co., (Civ.App.) 120 
S.W. 587 [aff 131 S.W. 412, 103 Tex. 
535, Ann.Cas.1913A 1421; Washing- 
ton Shoe Mfg. Co. v. Dodwell Dock & 
Warehouse Co., 164 P. 252, 95 Wash. 
621. (5) That more goods were de- 
livered to defendant than he claimed 
were delivered. Stowell v. Cashmere 
Apple Co., 215 P. 9, 124 Wash. 608. 
(6) That the goods were stolen. Eng- 
land v. Lyon Fireproof Storage Co., 
271 P. 532, 94 Cal.App. 562. (7) That 
defendant assumed liability for the 
loss. Butts v. People’s Storage & 
Transfer Co., (Mo.) 272 S.W. 998. (8) 
That there was a settlement between 
the parties precluding any further 
claim against defendant. Dodwell & 
Co. v. Los Angeles Warehouse Co., 6 
P.(2d) 990, 119 Cal.App. 457. (9) 
That plaintiff waived full compliance 
with a provision requiring defendant 
to deliver a specified amount. G. H. 
Hammond Co. v. Ford, 211 Ill.App. 
490. (10) That the character of the 
appliances in defendant’s warehouse 
was such as to put plaintiff on notice 
that the warehouse was not adapted 
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tice required by statute of a sale for charges,®* or of 


a sale for advances made by the warehouseman,®* 


“public places,” 


amb. % 


houseman.°®§ 


| to storage for plaintiff's property. 


Western, etc., R. Co. v. Branan, 51 S. 
EK: 650; 128 Ga. 692.- .(11) What. the 
bailee delivering goods to another had 
notice of the bailor’s superior claim. 
Farmers’ Union Warehouse Co. v. 
Barnett Bros., 116 So. 810, 22 Ala.App. 
524 [cert den 118 So. 286, 218 Ala. 
165]. (12). That the decay of plain- 
tiff’s fruit was caused by its defective 
condition rather than by a lack of 
ventilation of the warehouse. Town- 
send v. Rich, 60 N.W. 545, 58 Minn. 
559. (13) That, in the case of the 
delivery of goods to a person other 
than the owner, the latter made state- 
ments that he made no claim to the 
goods, and that the warehouseman 
need not fear any trouble from him 
on their account. Schroeder v. Rein- 
hardt, 100 S.W. 538, 123 Mo.App. 582. 
(14) That a third person who present- 
ed the receipts for cotton to a com- 
press and warehouse company, and 
to whom it was delivered, had obtain- 
ed them without the consent of the 
owners, so that the latter were not 
estopped to set up their rights as 
against the company. Citizens’ Bank 
v. Arkansas Compress, ete., Co., 96 S. 
W.1.99'7,.80 Ark: 601, 107. Am.S:R1 02. 
(15) That a warehouseman agreed to 
continue to hold and warehouse goods 
and deliver them to the owner’s or- 
der. Shedoudy v. Spreckels Bros. 
Commercial Co., 99 P. 535, 9 Cal.App. 
398. (16) That there was an agree- 
ment on the part of a miller to keep 
other wheat in store for a depositor 
to take the place of that delivered. 
Mayer v. Gersbacher, 69 N.E. 789, 207 
HVA296 fafiil06 ib Appe bility. oC 7) 
That there had been a _ complete 
change of possession of lumber alleg- 
ed to have been warehoused by a cor- 
poration from such corporation to the 
warehouseman (Love v. Export Stor- 
are Co, Wes Wee ClO VAG 5S) sss) 
or as basis for computing damages 
(Hartman v. Western Cold Storage 
Co., 190 Ill.App. 182; Disbrow v. Peo- 
ple’s Ice, Storage & Fuel Co., 119 S.W. 
1007, 188 Mo.App. 56), (19) or to 
support a set-off for damage to goods 
stored (G. H. Hammond Co. v. Ford, 
211 Ill.App. 490). 


[b] Evidence sufficient to go to 
jury on issue of defendant’s promise 
to insure goods stored.—Gay v. Da- 
vidson, 287 S.W. 931, 216 Ky. 424. 


56. Patterson v. Wenatchee Can- 
ning Co., 101 P. 721, 58 Wash. 155. 


_Ca] Thus, under an agreement re- 
citing that defendant rented to plain- 
tiff a certain cold storage room to be 
used for storing beef, for a certain 
sum per month or in proportion to 
Space used, the relationship of the 
parties is that of bailor and bailee, 


was given, and also whether a warehouseman’s no- 
tices of the sale of goods for charges were posted in 
as required by statute, and whether 
or not actual notice was given to the owner.®® 
Where the basis of the action is the delivery of the 
goods to a third person, it is for the jury to say 
whether the declarations and conduct of plaintiff 
were calculated to, and did in fact, mislead defend- 
It is a question for the jury whether the 
owner of goods burned agreed to a substitution of 
the same quantity, kind, and quality by the ware- 
Whether it was the intention of a 
warehouseman to deceive the public with reference 
to his building being fireproof is for the jury:®® and 
it has been held a question fer the jury whether the 


and is to be determined by the court 
as a matter of law; and it is mislead- 
ing and error to submit to the jury the 
question whether the relation was that 
of landlord or warehouseman, al- 
though such relations were properly 
defined. Patterson v. Wenatchee Can- 
ning Co., 101 P. 721, 53 Wash. 155. 

57. Cooper v. Newmyer, 250 P. 559, 
80 Colo. 246; Goldenson y. Lawrence, 
26 N.Y.S. 541, 6 Mise. 227. 

[a] Whether title passed by de- 
livery of receipts.— Whether ‘the title. 
to cotton passed by the delivery of 
warehouse receipts or they were deliv- 
ered as collateral only is a question 
of fact. Norris v. Manget-Brannon 
Co., 90 S.E.. 79, 18 Ga.App.. 639. 


58. Driggs v. Dean, 60 N.E. 336, 
EGR NY 1215 

59. Cooper v. Newmyer, 250 P. 
559, 80 Colo. 246. 

60. Lowell v. Boston Storage 
Warehouse Co., 182 N.E. 341, 280 
Mass. 234. 

61. First Nat. Bank v. Crown 


Transfer & Storage Co., 264 P. 534, 89 
Cal.App. 243; Jeffries v. Snyder, 81 
N.W. 678, 110 Iowa 359. 


62. Shedoudy v. Spreckels Broth- 
ers Commercial Co., 99 P. 535, 9 Cal. 
App. 398; Selb v. Pacifie Storage & 
aa Co. 196° Pe 584, 815. Wash. 

[a] Whether goods sold for charg- 
es before expiration of reasonable 
time.— Where a warehouse company 
was informed by an owner of goods 
left in storage that he was going on 
a long trip, and agrees to keep them 
for him and deliver them on his order 
without specification as to time, six 
months cannot be said to be, as a mat- 
ter of law, a reasonable time before 
sale for charges on his failure to call 
for them. Shedoudy v. Spreckels 
Bros. Commercial Co., 99 P. 535, 9 Cal. 
App. 398. 

63. Porter v. Hills, 114 Mass. 106. 

64 Lake v. Dye, 133 N.E. 448, 232 
N.Y. 209, rev 179 N.Y.S. 931, 190 App. 
Div. 928; Conte v. Mill & Mine Sup- 
ply Co., 156 N.E. 233, 24 Ohio App. 

65. McMekin v. Planters’ Ware- 
newte. Co,,, 24 S.Ei736, 432) Ga. A pp. 

66. Jeffries v. Snyder, 81 N.W. 678, 
110 Iowa 359. 


67. Abrams v. Seale, 44 Ala. 297. 


68. Edwards v. Cleveland Mill & 
Power Co., 138 S.E. 131, 193 N.C. 780, 
53 A.L.R. 1404. 


69. Dietz v. Yetter, 54 N.Y.S. 258, 
34 App.Div. 453. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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directors of a warehouse company ought to have 
known of the issue of receipts by the president to 
himself, so as to be estopped to deny the validity of 
a receipt so issued in the hands of a bona fide pur- 


chaser.7° In an action to recover 


paid under protest, in which plaintiff claimed that 
the charges were unduly increased by defendant’s 
failure to make “prompt and efficient deliveries” as 


provided by the storage contract, 


what is prompt and efficient service is one of fact to 


70. Hanover Nat. Bank v. Ameri- 
ean Dock, ete., Co., 43 N.E. 72, 148 N. 
Y. 612, 51 Am.S.R. 721. 


71. El Dorado Oil Works: v. Oak- 
land Elevator & Mills Co., 281 P. 399, 
101 Cal.App. 146. 


72. See Negligence § 852. 

73. Ariz.—Alabam’s Freight Co. v. 
Jiminez, 9 P.(2d) 194. 

Ark.—Jonesboro Compress Co. v. 
_ Hall, 138 S.W.(2d) 298, 178 Ark. 753. 


Cal.—Runkle v. Southern Pacific 
Milling Co., 195 P. 398, 184 Cal. 714, 
16 A.L.R. 275; Garrette v. Grangers’ 
Business Ass’n, 208 P. 1010, 58 Cal. 
App. 396; Genta v. Illingworth & Dun- 
nell, 192 P. 1041, 49 Cal.App. 92. 


Colo.—Benedict Warehouse & 
Transfer Co. v. McKannon Piano Co., 
161 P. 145, 62 Colo. 180. 


Tl].—Lederer v. Railway Terminal 
& Warehouse Co., 178 N.E. 394, 346 Til. 
140, 77 A.L.R. 1497; Chicago & A. R. 
Co. v. Seott, 42 41). 132; Meyer v. 
Western Cold Storage Co., 204 IH.App. 
456. 


Ieowa.—Kline v. Sinton Transfer Co., 
247 N.W. 215; Grady v. Blue Line 
Transfer & Storage Co., 190 N.W. 375, 
195 Iowa 300. 

Ky.—Mill Creek Distilling €o. v. 
Pleasure Ridge Park Distilling Co., 
59 S.W. 486, 22 Ky.L. 998. 


La.—Austin v. Heath, 122 So. 865, 
168 La. 605. 


Md.—Baltimore Refrigerating & 
Heating Co. v. Kreiner, 71 A. 1066, 109 
Md. 361. 


Mass.—Nealand v. Boston, etce., R. 
Co., 36 N.E. 592, 161 Mass. 67. 


Miss.—Jordan v. Federal Compress 
& Warehouse Co., 126 So. 31, 156 Miss. 
514; Merchants’ Wharfboat Assoc. v. 
Wood, 2 So. 76, 64 Miss. 661, 60 Am. 
PO: 


Mo.—Benz v. Monarch Transfer & 
Storage Co., 9 S.W.(2d) 822, 222 Mo. 
Apn. 946; Shepard v. People’s Storage 
& Transfer Co., (App.) 243 S.W. 193; 
Williamson v. Kansas City Stotk 
Yards, (App.) 217 S.W. 614; Bush vy. 
St. Louis, K. C. & N. R. Co., 3 Mo.App. 
62. 

N.J.—New Jersey Mfrs.’ Ass’n Fire 
Ins. Co. v. Galowitz, 150 A. 408, 106 
N.J.Law 493; Dantes v. McGann, 118 
A. 709, 98 N.J.Law 55: Levine v. D. 
‘Wolff & Co., 73 A. 73, 78 N.J.Law 306, 
138 Am.S.R. 617. 


N.Y.—Schwerim v. McKie, 51 N.Y. 
180, 10 Am.R. 581; Wilson v. Christal, 
176 N.Y.S. 341, 187 App.Div. 660; Wil- 
son Vv... CG. inde Co., 62° N.Y.S. 169, 
47 App.Div. 327; Oderkirk v. Fargo, 16 
IN.Y:S. 220; 61> Hun 4185 Kairfax vy. 
New York Cent., etc., R. Co., 43 N.Y. 
Super. 18. [aff 73 N.Y. 167, 29 Am.R. 
1191; Madan v. Covert, 45 N.¥.Super. 
245 [aff 81 N.Y. 629]; Madan v. Covert, 
42 N.¥.Super. 135; Leber v. Campbell 


Stores, 62 N.Y.S. 1124, 31 Mise. 804 
feff 64 N-Y.S. 464. 31 Misc. 474]; 
Smith v. Simms, 51 How.Pr. 305. 
Okl.—Sapulpa Co. v. Kimball & 
Reading, 158 P. 935, 59 Okl. 93; Mus- 


kogee Crystal Ice Co. v. Riley Bros., 
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storage charges, | gence. 


negligence,*? in 
the question of 


108 P. 629, 24 Okl. 114. 

Or.—Hansen v. Oregon-Washington 
Ra SsNavaOo,.08s F: 968, 191.2. 665, 
97 Or. 190. 

Pa.—Leidy v. Quaker City Cold 
Storage Co., 36 A. 851, 180 Pa. 323; 
Pittsburgh Safe Deposit Co. v. Pol- 
lock, 85 Pa. 391, 27 Am.R. 660; Doyle 
v. Mays, 7 A. 747, 4 Pa.Cas. 593. 


R.I.—Roarke v. People’s Storage 
Warehouse Co., 155 A. 584, 52 R.I. 1; 
An eh: Vv. Dick, (152A. 1692;)'51 R.T- 


Tex.—Southern Ice & Utilities Co. 
v. Stewart, (Civ.App.) 15 S.W.(2d) 
132; Tubbs v. American Transfer & 
Storage Co., (Civ.App.) 297 S.W. 670; 
Exporters’ & Traders’ Compress & 
Warehouse Co. v. Hemphill, (Civ. 
App.) 292 S.W. 599; Whittington v. 
Cameron Compress Co., (Civ.App.) 268 
S.W. 216 [aff (Commn.App.) 280 S.W. 
527]; National Compress Co. v. Ham- 
lin, (Civ.App.) 264 S.W. 488 [error 
dism 269 S.W. 1024, 114 Tex. 3751; Ex- 
porters’ & Traders’ Compress & Ware- 
Ny ae v. Wills, (Civ.App.) 204 S. 


[a] Rule applied.—(J) Where de- 
fendant sought to avoid responsibility 
by proving the bursting of a city wa- 
ter main and the flooding of the cellar, 
and that such occurrence had not hap- 
pened before for at least sixteen years, 
the question whether defendant could 
by ordinary foresight have averted 
the injury was for the jury. Baltimore 
Refrigerating, ete., Co. v. Kreiner, 71 
A. 1066, 109 Md. 361. (2) Where fur- 
niture, packed in boxes, in good order 
when shipped over a railroad, was 
retained in the railroad terminal six 
days, and was then put in a warehouse 
for storage, and, when taken out by 
the owner fourteen months later, was 
found to be practically destroyed by 
rats, it was open to the jury to find a 
want of due care and consequent lia- 
bility on the part of the warehouse 
company, there being evidence that 
defendant’s warehouse was overrun 
to some extent bv rats. Dantes v. 
McGann, 118 A. 709, 98 N.J.Law 55. 
(3) In an action against a warehouse- 
man for damage to potatoes, evidence 
that it was not proper to store pota- 
toes on a cement floor, as was done 
by defendant, nor to pile them in stor- 
age higher than four feet, that plain- 
tiff’s potatoes were piled as high as 
seven feet, and that the potatoes could 
not have sprouted if the temperature 
had not been maintained too warm, 
makes the auestion of the warehouse- 
man’s negligence one for the jury. 
Grady v. Blue Line Transfer & Stor- 
age Co., 190 N.W. 375, 195 Iowa 300. 


[b] Fire.—(1) The rule stated in 
the text has frequently been applied 
where the loss or injury was caused 
by fire (Chicago & A. R. Co. v. Scott, 
42 Ill. 132; Austin v. Heath, 122 So. 
865, 168 La. 605; Benz v. Monarch 
Transfer & Storage Co.. 9 S.W.(2d) 
822, 222 Mo.App. 946; Levine v. De 
Wolff & Co., 73 A. 73, 78 N.J.Law 306, 
138 Am.S.R. 617; Tubbs v. American 
Transfer & Storage Co., (Tex.Civ. 
App.) 297 S.W. 670; Exporters’ & 
Traders’ Compress & Warehouse Co. v. 
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be determined from all the circumstances of the case 
“except where but one reasonable inference can be 
drawn from the undisputed facts.71 

[§ 269] (b) Negligence and Contributory Negli- 
As in other actions for injuries based on 


actions against warehousemen for 


loss of, or injury to, goods stored, it is for the jury, 
or the court sitting as a jury, to determine whether 
or not defendant has been guilty of negligence.** 
It has been so held where the evidence is conflict- 


Wills, (Tex.Civ.App.) 204 S.W. 1056), 
(2) as for instance, on the issue of 
negligence in failing to cover exposed 
cotton on or about the premises with 
material that would protect it from 
fire (Whittington v. Cameron Com- 
press Co., (Tex.Civ.App.) 268 S.W. 
216 [aff (Commn.App.) 280 S.W. 527]), 
(3) in not having a watchman at the 
warehouse at the time the property 
was destroyed by fire (Jonesboro Com- 
press Co. v. Hall, 13 S.W.(2d) 298, 178 
Ark. 753), (4) in failing to provide 
fire fighting appliances ordinarily ade- 
quate and reasonably sufficient as a 
protection against loss or damage by 
fire (Runkle v. Southern Pacific Mill- 
ing Co., 195 P. 398, 184 Cal. 714, 16 
A.L.R. 275; Exporters’ & Traders’ 
Compress & Warehouse Co. v. Hemp- 
hill, (Tex.Civ.App.) 292 S.W. 599), (5) 
or in shutting off a sprinkler system 
where the warehouseman alleged that 
there was danger of the water in the 
system freezing and the pipes burst- 
ing, and flooding the room with water 
(Lederer v. Railway Terminal & 
Warehouse Co., 178 N.E. 394, 346 Ill. 
TAO Tat Ant iskvan LAO): 


[ce] Theft or burglary. (1) 
Whether defendant used that degree 
of care over goods stored that men of 
ordinary prudence would exercise’ in 
their own affairs to prevent loss of 
the goods by theft (Wilson v. Christal, 
AUG NR YES LS 4in 187 SAD ps Ding 660: 
Madan v. Covert, 42 N.Y.Super. 135) 
(2) or burglary (Porges v. Republic 
Storage Co., 216 N.Y.S. 145, 217 App. 
Div. 566) is a question for the jury. 


[d] Act of God.—(1) Whether the 
collapse of a warehouse in which was 
stored plaintiff's goods was caused by 
an unprecedented rain or by the neg- 
ligent construction of the warehouse 
is a question for the jury. Mill Creek 
Distilling Co, v. Pleasure Ridge Park 
Distilling Co., 59 S.W. 486, 22 Ky.L. 
998. (2) To relieve a warehouseman 
from liability for loss from a fiood 
caused by unprecedented rains, the 
damages must have been unpreventa- 
ble by human foresight, strength, or 
care, and ordinarily whether a rain 
can be ascribed as an act of God, re- 
lieving a warehouseman from liabil- 
ity, is a jury question. National Com- 
press Co. v. Hamlin, (Civ.App.) 264 
S.W. 488 [error dism 269 S.W. 1024. 
114 Tex. 375]. 


[e] Negligence in selecting serv- 
ant.—Whether defendant was negli- 
gent in selecting and keeping in his 
employ a servant whom he knew to be 
negligent, by reason of his known 
drinking habits, is a question for the 
jury, where there is some evidence 
to establish these facts. Runkle v. 
Southern Pacific Milling Co.. 195 P. 
398, 184 Cal. 714, 16 A.L.R. 275. 


[f] Negligence of servant; scope 
of employment.—Whether a ware- 
house company’s employees acted 


within the scope of their employment 
and sought to accomplish their mas- 
ter’s work in draining gasoline, after 
working hours, from automobiles neg- 
ligently set fire to by them while so 
doing, after loading them on a freight 
car for shipment, is for the jury, al- 


\ 
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ing,‘* or where reasonable minds might differ as to 
the inference to be drawn from the evidence.7> On 
the other hand, where the proof shows affirmatively 
that loss was not caused by any want of proper care 
and diligence,*® or there is no substantial evidence to 
prove want of proper care or diligence,’’ the ques- 
tion of negligence is one of law for the determination 
of the court. 


Negligence as proximate cause of injury. Wheth- 
er defendant’s negligence was the proximate cause 
of the injury is a question for the jury.78 


Contributory negligence. Whether plaintiff has 
been guilty of contributory negligence is ordinarily 
a question for the jury.’® 


[§ 270] (2) Taking Case from Jury. Directing 
verdict. Principles governing direction of verdicts 
in civil actions generally*®® apply in actions against 
warehousemen.*! Where the evidence shows conelu- 
sively that defendant’s loss was caused by an act of 
God and that defendant did what an ordinarily cau- 
tious and prudent person would have done under the 
cireumstances to avert loss, a verdict for defend- 
ant is properly directed.*? It is otherwise, how- 
ever, where, notwithstanding the unprecedented 
character of the agency which was shown to have in- 
jured the goods, there was evidence from which it 
might be inferred that defendant had not taken the 
precautions to avert injury which an ordinarily pru- 
dent person would have taken under the circumstanc- 
es. Nor should a verdict be directed for defend- 
ant where the evidence establishes a prima facie case 
for plaintiff, although contrary evidence tends to the 
opposite conclusion.’ So, in an action for conver- 
sion, it is error to direct a verdict for defendant 
where the evidence would have warranted a verdict 
for plaintiff,*® or where the evidence is conflicting.*® 
In an action for loss of goods stored, a verdict should 
not be directed for plaintiff where the evidence on 
which his right to recover depends is econflicting,*7 
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or where different inferences might be drawn from 
the evidence as to the receipt of the goods.** Where 
there is slight evidence of gross negligence on the 
part of gratuitous bailees in an action for the recov- 
ery of the value of goods consumed by fire, it is not. 
error for the court to refuse to direct a verdict for 
defendants on the ground of the insufficiency of 
such evidence.®? 


Dismissal or nonsuit.°° Jn actions against a 
warehouseman for loss of, or injury to, goods stored, 
a nonsuit is proper where there is no evidence of neg- 
ligence.®! In a suit for the value of goods alleged 
to have been converted to the bailee’s own use, where 
the bailee reconvenes against the bailor for storage 
charges and the evidence adduced on trial was in- 
sufficient to enable the court to render a judgment on 
the merits that would do justice to both parties, a 
judgment dismissing, as in case of nonsuit, the de- 
mands of both parties is proper.®? But, in an action 
for loss or injury, a nonsuit is not authorized where 


plaintiff makes out a prima facie case and introduces 


some evidence of damage, although the evidence is 
somewhat vague,®? or where the evidence showed 
that plaintiff’s goods were damaged while in defend- 
ant’s custody as warehouseman, and where defend- 
ant offered no evidence to show that he had exercised 
ordinary diligence in storing and protecting the 
goods;°* and, where injury to some of the goods is 
not disputed, a nonsuit cannot be granted, although 
no recovery can be had for injury to the rest of the 
goods because of noncompliance with a statute re- 
quiring that the box in which the goods were placed 
contain a particular description of its contents. 


[§ 271] (3) Instructions. Rules governing in- 
structions in civil actions generally®® apply in ac- 
tions against warehousemen for loss of, or injury to, 
or conversion of, goods stored.°* Instructions given 
must state correctly and fully the law applicable to 
the ease.°S Instructions should not be given which 
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though the particular act was not or- 
dered or intended by the company, 
and they intended to sell the gasoline 
and appropriate the proceeds to their 
own use. Ormsby v. A. B. C. Fire- 
proof Warehouse Co., 253 S.W. 491, 214 
Mo.App. 336. 

74. Mill Creek Distilling Co. v. 
Pleasure Ridge Park Distilling Co., 59 
S.W. 486, 22 Ky.L. 998; Wilson v. F. 
C. ‘Linde Co., 62 N.Y.S. 69, 47 App.Div. 


327; Madan v. Covert, 45 N.Y.Super. 
245; Southern Ice & Utilities Co. v. 
Stewart, (Tex.Civ.App.) 15 S.W.(2d) 


132; Hansen v. Oregon-Washington R. 
& Nav.)Co.; 188 'P./963, 191 P.)'655)997 
Or. 190. And see Negligence § 854. 


75. Fairfax v. New York Cent. etc., 
RR: Co, 43 N-Y.Super. 18 faff 73 N.Y. 
167, 29 Am.R. 119]. And see Negli- 
gence § 855. 

76. Fairfax v. New York Cent., etc., 
R. Co., supra; American Ry. Express 
Co. v. Kornblatt, (Tex.Civ.App.) 242 
S.W. 341. 

77. American Brewing Co. v. Tal- 
bot, 42 S.W. 679, 141 Mo. 674, 64 Am. 
S.R. 538. See Garrette v. Grangers 
Business Ass’n, 208 P. 1010, 58 Cal. 
App. 396 (as sustaining this view). 


78. Leber v. Campbell Stores, 62 
N.Y.S. 1124, 31 Mise. 804; Hansen v. 
Oregon-Washington R. & Nav. Co., 
MSs S963, LOT ey 6557) 9% Oriel 90: 
Southern Ice & Utilities Co. v. Stew- 


art, (Tex.Civ.App.) 15 S.W.(2d) 132; 
Exporters’ & Traders’ Compress & 
Warehouse Co. v. Hemphill, (Tex.Civ. 
App.) 292 S.W. 599; Worthy v. Arctic 
Co., 195 P. 222, 114 Wash. 485; Smith 
v. Diamond Ice & Storage Co., 118 P. 
646, 65 Wash. 576, 38 L.R.A.N.S. 994. 


[a] Thus (1) in a meat dealers’ 
action for damage to meat while in 
defendant’s cold storage warehouse, 
the question of whether the spoiled 
condition of the meat was due 'to nat- 
ural causes or to the negligence of the 
warehouseman is for the jury. Wor- 
thy v. Arctic Co., 195 P. 222, 114 Wash. 
435. (2) In an action for damages by 
reason of packed salmon tins becom- 
ing rusty, whether the damage result- 
ed from a leak in the roof or from 
sweating of cans is a question for the 
jury. Hansen v. Qregon-Washing'ton 
R. & Nav. Co., 188 P. 963, 191 P. 655, 
97 Or. 190, 

79. International Products Co. vy. 
Meh R! Co., 155 N.E. 662, 244 Ney. 


80. See Trial §§ 439-449. 
81. See infra text and notes 82-89. 


s2. American Brewing Co. v. Tal- 
bot, 42 S.W. 679, 141 Mo. 674, 64 Am. 
S.R. 533. 


83.. National Compress Co. v. Ham- 
lin, (Civ.App.) 264 S.W. 488 [error 
dism 269 S.W. 1024, 114 Tex. 875]. 


84. Lederer v. Railway Terminal & 
ey acencune Co., 178 N.E. 394, 346 Ill. 

85. Bush v. Ogletree, 142 S.E. 463, 
38 Ga.App. 55. 

sé. First Nat. Bank of Sparta v. 
Haneock Warehouse Co., 82 S.H. 481, 
142 Ga. 99. 

87. Higdon v. Warrant Warehouse 
Co., 68 So. 928, 10 Ala.App. 496. 

88. Lowell v. Boston Storage Ware- 
house Co., 182. N.E. 341, 280 Mass. 284. 

89. Whiting v. Chicago, M. & St. P. 
R. Co., 37 N.W., 222, 5 Dak. 90. 

$0. In civil actions generally see 
Trial §§ 403-409. 

91. Bash v. Reading Cold Storage 
& Ice Co., 100 Pa.Super. 359. 5 

92. Davis v. Herrin Transf 
Warehouse Co., 8 La.App. 27. ees 

93. McCrory Stores Corp. v. West 
Side Warehouse Co., 171 N.Y.S. 35. xe 

94. Ware v. Duggan, 110 S.E. 751, 
28 Ga.App. 234. 

95. Stewart v. Kilmer, 88 A. 1051, 
85 N.J.Law 328. 

96. See Trial §§ 460-770. 

97. See cases infra this section. © 


98. Barker v. S. A. Lewis Storage 
& Transfer Co., 65 A. 143, 79 Conn. 342, 
118 Am.S.R. 141; Gerold v. Guttle, 106 
Ill.App. 630; Phenix Nerve Beverage 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 271] 


are incomplete,®® ambiguous,! contradictory or in- 
consistent,” or otherwise misleading.* So the instrue- 
tions must be applicable to the respective theories 
of the parties,t and must be confined to the issues 
raised by the pleadings and evidence.® 


Co. v. Dennis, etc., Wharf, etc., Co., 
75 N.B. 258, 189 Mass. 82. 


[a] Conversion by warehouseman. 
—(1) In an action against a ware- 
houseman for conversion of goods 
stored, an instruction that he was 
only bound to exercise such care as 
was taken by other persons owning 
and keeping storage warehouses in 
the vicinity of defendant’s warehouse 
was erroneous and properly refus- 
ed. Barker v. S. A. Lewis Storage, 
ete., Co., 65 A. 148, 79 Conn. 342, 118 
Am.S.R. 141. (2) Where, in an ac- 
tion for conversion of wheat deposited 
in defendant’s mill, there was no evi- 
dence that- plaintiff desired or de- 
manded the return of wheat prior to 
the time the mill was burned, plain- 
tiff could not object to an instruc- 
tion that, if defendant was to have 
the right to return the number of 
bushels deposited, of like grade, 
whenever plaintiff desired, and that 
when the mill burned he had therein 
such amount, of like grade, ready for 
delivery, and used ordinary care to 
prevent its destruction, plaintiff could 
not recover. Mayer v. Gersbacher, 69 
N.E. 789, 207 Ill. 296 [aff 106 Ill.App. 
511]. (8) In trover against a ware- 
houseman for goods stored which de- 
fendant has attempted to sell to him- 
self for storage charges, the court 
commits error in refusing to instruct 
the jury that, if they believe from the 
evidence that the balance for storage 
due was more than the value of the 
goods at the time of the sale, then 
they should find for defendant, as it 
is in effect refusing defendant the 
right to recoup in the action the bal- 
ance due him as storage. Gerold v. 
Guttle, 106 Ill.App. 630. 


{[b] Loss or injury.—(1) Where 
there was evidence that a warehouse 
was as perfect and well guarded as 
common prudence would dictate, but 
that goods were abstracted therefrom 
by burglars,.an instruction is proper 
that the evidence to absolve defendant 
must be such that from it the jury can 
fairly assume that the goods were lost 
by that means. Schwerin v. McKie, 51 
N.Y.) £80, 10. Amor. 681 - Laff 28) NY: 
Super. 404]. (2) An instruction that, 
in order to relieve itself from liabil- 
ity on the ground that the damages 
were caused by a storm or act of God, 
defendant must further show that 
such storm or act of God was the sole 
and only cause of such loss, and that 
such loss was not due in any way to 
concurrent negligence on its part, 
states the law with. sufficient clear- 
ness. Carolina Rice Co. v. West Point 
Mill Co., 82 S.E. 679, 98 S.C. 476. (3) 
In an action for grain burned in de- 
fendant’s elevator, which grain was 
mixed with the mass with plaintiff's 
knowledge, an instruction on the the- 
ory that it was received by defendant 
as bailee, which fails to state the fact 
that it was mixed, or that the identi- 
cal grain was shipped out and re- 
placed by other grain, and that none 
of such grain was in the elevator at 
the time it was destroyed, confers no 
right of recovery on plaintiff by rea- 
son of the facts themselves, was er- 
roneous, since the jury would be like- 
ly to conclude that, if the grain deliv- 
ered had been sold by defendant, he 
would be liable for its value, unless 
otherwise advised. Backus v. Law- 
baugh, (Iowa) 86 N.W. 298. (4) Inan 
action against a. warehouse company 
for the loss of an automobile by fire 
negligently set by defendant’s em- 
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The instruc- 


ployees while draining gasoline there- 
from after loading it on a freight car 
for shipment, an instruction requiring 
a finding that such draining was part 
of the work of caring for the automo- 
bile and preparing it for shipment is 
not erroneous as not explaining what 
would bring such work within the 
scope of their employment. Train v. 
Atchison, T. & S. F. Ry. Co., 253 S.w. 
497, 214 Mo.App. 354. 

99. Kline v. Sinton Transfer Co., 
(Iowa) 247 N.W. 215 (instruction in- 
complete without further explanation 
or qualification); Ferguson y. Fox’s 
Adm’r, 1 Metc. (Ky.) 83. 

1. Ferguson y. Fox’s Adm’r, supra. 

2. Kline v. Sinton Transfer Co., 
(Iowa) 247 N.W. 215; Ferguson v. 
Fox’s Adm’r, 1 Metc. (Ky.) 83. 

3. Ferguson v. Fox’s Adm’r, su- 
pra; Springfield Crystallized Egg? Co. 
v. Springfield Ice & Refrigerating Co., 
168 S.W. 772, 259 Mo. 664; Hansen- 
Rynning vy. Oregon-Washington R. & 
Nav. Co., 209 P. 462, 105 Or. 67; Pat- 
terson vy. Wenatchee Canning Co., 101 
Px (21,753) WwW ashe 1552 

[a] Thus an instruction, in an ac- 
tion against a warehouseman for the 
destruction of goods by flood was 
properly refused, as misleading by 
leading the jury away from the issue 
of the warehouseman’s negligence. 
Springfield Crystallized Mgg Co. v. 
Springfield Ice & Refrigerating Co., 
168 S.W. 772, 259 Mo. 664. 

[b] Instruction held not mislead- 
ing.—An instruction which referred 
to Chinese eggs as being rendered 
“unsalable as first-class storage eggs” 
was not misleading where the jury 
could not have understood it to mean 
other than first-class Chinese storage 
eggs. Klock Produce Co. v. Diamond 
ee & Storage Co., 168 P. 476, 98 Wash. 

4. Hancock v. Pacific Coast Eleva- 
tor Co., 196 P. 647, 115 Wash. 201. 

[a] Instruction held applicable to 
theories of parties.—Where plaintiff 
deposited wheat in defendant’s .ware- 
house and transferred his receipts, 
which gave the number of sacks and 
the weight, to a company which re- 
ceived more pounds, but a less num- 
ber of Sacks, of wheat than called for 
by the receipts, and assigned any re- 
maining rights under the contract to 
plaintiff, who claimed that, owing to 
absorption of moisture, the weight 
had increased, and that he was en- 
titled to more wheat, instructions 
that there was no claim that plain- 
tiff delivered to the warehouse wheat 
for which he did not receive receipts 
and that his rights were limited to 
those of his assignor were not errone- 
ous. Hancock vy. Pacific Coast Ele- 
vator Co., 196 P. 647, 115 Wash. 201. 


5. Ark.—Jonesboro Compress Co. 
v. Hall, 13 S.W.(2d) 298, 178 Ark. 753: 
Murray Transfer Co. v. Jones, 225 S. 
W. 232, 146 Ark. 153. 


Ga.—Western & A. R. Co. v. Branan, 
51 S.E. 650, 123 Ga. 692. ‘ 

Ill.—Shellebarger BPlevator Co. v. 
Jenson, 190 Ill.App. 449. 

Ky.—Gay v. Davidson, 287 S.W. 931, 
216 Ky. 424; Henderson Mining & 
Mfg. Co. v. Cimini, 213 S.W. 928, 185 
Ky. 85. 

Md.—Security Storage & Trust Co. 
vy. Denys, 86 A. 613, 119 Md. 330. 

Miss.—Merchants’ Wharf-Boat As- 
soc. v. Livingston, 3 So. 251. 
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tions should not eliminate or omit one of the neces- 
sary elements of the defense,® and should not be on 
the weight of the evidence,’ or withdraw from the 
jury the right to determine whether negligence may 
or may not be inferred from the facts in evidence,* 


N.D.—Lofthouse v. Galesburg State 
Bank, 188 N.W. 585, 48 N.D. 1019. 


Okl.—Beard vy. Bradshaw, 283 P. 
990, 141 Okl. 50. 

Wash.—Stevens v. Wilson Creek 
Union Grain & Trading Co., 261 P. 
399, 145 Wash. 624. 

[a] Instructions not authorized by 
evidence.—(1) In an action against a 
storage and forwarding company for 
damages for injury to some of plain- 
tiff’s household goods and for compen- 
sation for others lost, an instruction" 
on the theory that the missing articles 
were stolen is properly refused where 
neither side offered any evidence of 
theft. Security Storage & Trust Co. 
v. Denys, 86 A. 613, 119 Md. 330. (2) 
In an action against warehousemen 
for damage to goods, a requested in- 
struction to find for the warehouse- 
men, in case the jury believed from 
the evidence that the warehousemen 
had agreed to a smaller storage 
charge on the owner’s waiver of claim 
for damages, was properly refused, 
where the evidence, fairly considered, 
did not show that the owner had com- 
promised his claim in consideration 
of reduction of storage account. Hen- 
derson Min. & Mfg. Co. y. Cimini, 213 
S.W. 923, 185 Ky. 85. 

[b] Enstructions authorized by evi- 
dence.—Wilson v. Crown Transfer & 
Storage Co., 258 P. 596, 201 Cal. 701; 
Runkle v. Southern Pac. Milling Co., 
195 P. 398, 184 Cal. 714, 16 A. T.R. 2753 
Bauman v. National Safe Deposit Co., 
124 Ill.App. 419 (it is proper to in-, 
struct the jury as to the contribu- 
tory negligence of a depositor in a 
safe deposit vault where it appeared 
that such depositor had at certain 
times the exclusive care and control 
of his box). 

[ec] Instructions not authorized by 
pleadings.—An instruction that the 
verdict should be for defendant if the 
origin of the fire destroying the cotton 
was unknown _was properly refused 
where the negligence complained of 
was the failure to keep a watchman. 
Jonesboro Compress Co. v. Hall, 13 S. 
W.(2d) 298, 178 Ark. 753. 


{d] Instruction held within issues 
raised by pleadings and evidence.— 
Maryland Casualty Co. v. W. T. John- 
son, 145 S.E. 766, 167 Ga. 365. 


6. Wilson v. Crown Transfer & 
Storage Co., 258 P. 596, 201 Cal. 701; 
Hansen-Rynning v. Oregon-Washing- 
eae R. & Nav. Co., 209 P. 462, 105 Or. 
67. 

7. Disbrow v. People’s Ice, Storage 
ha Co., 119 S.W. 1007, 138 Mo.App. 

[a] Rule applied.—In a suit against 
a storage company for negligently 
handling plaintiff’s butter, an instruc- 
tion that it was unnecessary to show 
that each tub delivered to defendant 
was inspected, but that, if it was 
found, according to the usual commer- 
cial test, to be free from fruity or 
ammonia flavor, the jury might find 
it was delivered to defendant in good 
condition, was erroneous, as on the 
weight or credibility of evidence. 
Disbrow v. People’s Ice, ete., Co., 119 
S.W. 1007, 1388 Mo.App. 56. 

8. Baltimore Refrigerating, etce., 
Co. v. Kreiner, 71 A. 1066, 109 Md. 361; 
Merchants’ Wharfboat Ass’n v. Wood, 
2 So. 76, 64 Miss. 661, 60 Am.R. 76. 

[a] Thus, in an action against a 
warehouseman to recover for the de- 
struction of goods in his yard by fire, 
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or exclude from the jury competent evidence in the 
case.® On the other hand, where there is no evidence 
to sustain a charge of negligence made, the court 
should exclude such issue when charging the jury and 
not leave them to determine whether defendant was 
negligent in the respect charged, but not proved.?° 


On burden of proof and presumptions. Instruc- 
tions on burden of proof should state the applicable 
law fully and clearly.1} 


Value of goods. In charging on the value of goods 
converted, where evidence as to federal restrictions 
under which they were held and must be sold was ex- 
cluded, and the situation in that respect was derived, 
by the court, through judicial notice only, those re- 
strictions pertaining to the method of sale and limit- 
ing the possible lawful market being relevant to the 
question of value should be stated in the charge on 
that subject, together with the other salient facts, 
claimed by the parties as affecting such value.!? 

Requested instructions covered by other instruc- 
tions given may be refused. 


Construction as a whole. Where instructions 
when read together and construed as a whole state 
the law correctly, they are not open to objection.** 


Instructions more favorable to a party than he is 
entitled to furnish him no ground of complaint.'® 
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Invited error. The giving or refusal of instruc- 
tions furnishes no ground of complaint to a party 
where the conduct of the party himself has misled 
the court into giving or failing to give instructions.!® 


Cure of error in instruction given. While, as else- 
where shown, a correct instruction may cure an er- 
roneous instruction if it is obvious that no harm has 
been done by the erroneous instruction,* it has been 
held that, where the court erroneously charged that 
hability of a warehouseman depended on the fact 
that there was cotton stored and covered by the re- 
ceipts, unless the warehouseman was estopped to 
deny such fact, because of representations by the 
person in charge of the warehouse that there was 
cotton there, such error is not cured by a subsequent 
instruction that defendant cannot be estopped from 
denying the genuineness of the receipts unless he has 
stated that there was cotton in the warehouse, know- 
ing at the time that the bank making the inquiry in- 
tended td act on such statement.1® 


[§ 272] (4) Verdict and Findings. Rules gov- 
erning verdicts and findings in civil actions general- 
ly?® apply in actions against warehousemen for loss 
of, or injury to, or conversion of, goods stored.?° 
The verdict must be responsive to, and in conformity 


an instruction that tells the jury that, 
if the condition of the yard, the prox- 
imity of laborers’ cabins, the habit 
of smoking in the yard, and the fact 
that railroad engines ran in the yard, 
warned defendant of the danger of 
fire, then if a fire occurred, although 
not originating from either of these 
sources, and, although neither of them 
contributed to the loss, he will be re- 
sponsible therefor, is erroneous. Mer- 
chants’ Wharfboat Assoc. v. Wood, 2 
So. 76, 64 Miss. 661, 60 Am.R. 76. 


9. Jensen v. Turner Bros., (Mo. 
App.) 16 S.W.(2d) 742; Kronshage v. 
Chicago, M. & St. P. R. Co., 45 Wis, 
500. 

{a} Rule applied.—In an action 
for the destruction of goods in defend- 
ant’s warehouse, where there was evi- 
dence that a lamp had been left burn- 
ing in an office in the warehouse, and 
the evidence was conflicting as to 
whether the fire originated in such 
office, it was held that an instruction 
that the jury should find for plain- 
tiff if the lamp was left burning, and 
that this was a negligent act, and 
from that should infer that the burn- 
ing took place from the lamp, was 
erroneous, as leaving the jury free to 
ignore the testimony that the fire 
originated in another part of the 
building. Kronshage y. Chicago, etc., 
R. Co., 45 Wis. 500. 


10. Western, etc., R. Co. v. Branan, 
51 S.B. 650, 123 Ga. 692. 


11. Dejon w. Smedley Co., 144 A. 
473, 108 Conn. 659; Herrman vy. New 
England Navigation Co., 128 N.Y.S. 
380, 148 App.Div. 651. 


[a] Instructions held erroneous or 
insufficient.—(1) The court properly 
refused to charge, in an action against 
a warehouseman for nondeélivery, that 
the burden was on the warehouseman 
to prove that reasonable care was ex- 
ercised by him in seeking to ascertain 
that the person to whom the goods 
were delivered had authority to re- 
ceive them, the duty to account for 
nondelivery not shifting the burden 
of proof. Herrman v. New England 
Navigation Co., 128 N.Y.S. 380, 143 


App.Div. £51. (2) In a deputy sher- 
iff’'s action for damages for nondeliv- 
ery and conversion of attached al- 
coholiec liquors stored in defendant’s 
warehouse, charge on the burden of 
proving quantity, quality, and value 
of liquor when deposited with defend- 
ant should have made it clear that 
plaintiff could recover on the basis of 
quantity proved at a later time, as 
when one employed by an attachment 
creditor gauged the barrels, if unable 
to prove quantity at the time of de- 
livery with sufficient definiteness. 
Dejon v. Smedley Co., 144 A. 473, 108 
Conn. 659. 


[b] Instructions held correct.— 
Where, in an action against a whar- 
finger for the loss of oats by collapse 
of the wharf and a warehouse built 
thereon, there was evidence that de- 
fects in the wharf existed prior to the 
accident, instructions that, if the dock 
collapsed, not by reason of any extra- 
ordinary violence, or any cause out- 
side the dock itself, defendant’s neg- 
ligence would be presumed, but that 
such presumption was not conclusive, 
and that, if it existed, the burden of 
proving that the collapse of the dock 
was in spite of defendant’s use of due 
care, or by reason of Some agency for 
which defendant was not to blame at 
the time, was on defendant, and that, 
if the evidence was evenly balanced, 
it would be the jury’s duty to resolve 
the point in favor of defendant, except 
where the burden of proof was on de- 
fendant, in which case, if the evi- 
dence was evenly balanced, such issue 
should be found in favor of plaintiff, 
were proper. Foster v. Pacific Clip- 
per Line, 71 P. 48, 30 Wash. 515. 


[c] Burden of proof where goods 
injured are perishable.—(1) As else- 
where shown, the general rule that a 
prima facie case of negligence is made 
out when delivery to the warehouse- 
man in good condition and redelivery 
in bad condition is shown does not 
apply where the goods are of such a 
nature that they would deteriorate or 
perish from internal defects or nat- 
ural causes. See supra § 260. (2) 
Therefore, an instruction that, where 


perishable goods are damaged while 
in cold storage, negligence cannot be 
presumed from the mere fact of dam- 
age, should be given when requested. 
Patterson v. Wenatchee Canning Co., 
101-P. 721,53 Wash. 156. (3) The giv= 
ing of an instruction without qualifi- 
cation that, where perishable goods 
were stored with a warehouseman in 
good condition and became spoiled be- 
fore redelivery, the presumption was 
that they were spoiled by defendant’s 
negligence is erroneous. Patterson y. 
Wenatchee Canning Co., supra. 


12. Dejon v. Smedley, 144 A. 473, 
108 Conn. 659. 

13. Cox v. Central Vermont R. Co., 
49 N.E. 97, 170 Mass. 129. 

[a] Thus an instruction that the 
jury should find for defendant unless 
the fire originated. in the manner al- 
leged by plaintiff need not be given 
where an instruction is given to the 
effect that the burden is on plaintiff 
to show that the fire was due to de- 
fendant’s negligence. Cox v. Central 
Nemmont R. Co., 49 N.E. 97, 170 Mass. 


14  Garrette v. Grangers’ Business 
Ass'n, 208 P: 1010, 58 Cal.App. 396. 
And see Trial § 747. 

15. Murray Transfer Co. v. Jones, 
225 S.W. 232, 146 Ark. 153. 


16. Jeffries v. Snyder, 81 N.W. 678, 
110 Iowa 359. 

[a] Thus, where a warehouseman, 
sued for a wrongful sale of goods 
stored, pleaded compliance with Code 
(1873) § 2178, authorizing sale for 
nonpayment’ of storage charges, etc., 
and made no claim under Acts 26th 
Gen. Assem. c 107, prescribing a dif- 
ferent procedure for such sale, until 
after the trial, he cannot object that 
the court failed to instruct as to his 
rights under the latter act. Jeffries 
v. Snyder, 81 N.W. 678, 110 Iowa 359. 


17. See Trial § 763. 

18. Corn Exchange Bank y. Ameri- 
can Dock & Trust Co., 48 N.E. $15, 
TAG ING Yee 1 4. 

19. See Trial §§ 846-979. 

20. See cases infra this section. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 272-275] 


with, the issues made by the pleadings;?! and the 
verdict?” or answers to special, interrogatories?? 
must not be inconsistent. It has been held, however, 
that error in submitting to the jury a special issue 
which was immaterial and a finding thereon, al- 
though inconsistent with answers to other special is- 
sues, 1s harmless and not ground for the reversal 
of a judgment amply supported by the evidence.** A 
verdict should be set aside where it appears to have 
been based on conjecture as to the amount of prop- 
erty delivered to defendant or on a basis of valua- 
tion not clearly and reasonably to be derived from 
the evidence, and greatly excessive.2> Where an ac- 
tion was tried by the lower court as an action for 
conversion, the point cannot be raised for the first 
time on appeal that the action was in fact replevin, 
and that the verdict is not such as the law requires 
in that form of action.?® 


{§ 273] i. Judgment or Decree. A judgment in 
an action against a warehouseman for injury to goods 
must be supported by the findings.?*7 In an action 
by a bank as pledgee of warehouse receipts to re- 
cover of a warehouse company the value of property 
stored, which was withdrawn from the warehouse 
company without surrendering warehouse receipts, 
a decree providing for a money judgment against 
the warehouse company, without a similar provision 
against an officer of the company storing the prop- 
erty, was not erroneous as against the warehouse 
company under the evidence and finding, unexcept- 
ed to, that the officer did not expend the proceeds 
of the property removed with fraudulent intent and 
knowledge that the money was the proceeds of the 
property stored.?8 In replevin for goods stored in 
defendant’s warehouse, in which defendant simply 
claimed a lien for storage and advancements, judg- 
ment for defendant for full value thereof was _ er- 
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roneous, in the absence of a showing that charges for 
storage and advancements amounted to a sum equal 
to the value of the goods.2® <A statute providing 
that, in a suit brought against two defendants, one 
of whom is surety for the other, if the finding of 
an issue on the question of suretyship be in favor 
of the surety, the court shall direct levy of execution 
first upon the property of the principal before a levy 
shall be made upon the property of the surety has 
no application to a suit by a bank against a publie 
weigher and sureties for breach of duty in releasing, 
without surrendering of receipts, cotton for which 
he had issued receipts, which were pledged to the 
bank, so as to require the judgment to protect the 
weigher and sureties by subjecting the property of 
the depositor of the cotton and the pledgor of the 
receipts first to execution.?? 


{§ 274] j. Damages—(1) For Breach of Agree- 
ment To Furnish Storage Facilities. Where a ware- 
houseman breaches a contract to furnish storage fa- 
cilities, the damages recoverable are those sustain- 
ed by reason of the breach of contract.?! If the oth- 
er party to the contract loses profits by reason of 
failure to obtain storage facilities, the damages re- 
coverable are the amount of these profits, less the 
amount agreed to be paid for storage;*? and, if he 
obtains storage facilities from another at a higher 
rate, the difference between the rate of storage fixed 
by the contract and that paid to the other party may 
be recovered.?? 


[§ 275] (2) For Conversion, or Failure To Deliv- 
er, or Loss or Destruction of Goods—(a) In General. 
In actions against warehousemen of goods stored far 
conversion thereof, and in actions for failure to de- 
liver, or for loss or destruction of the goods. whether 
ex contractu or ex delicto, the measure of damage 
is, ordinarily, the value of the goods,** to be deter- 


21. O'Neill v. Montana Elevator | pleadings, and charge, was sufficient |Haymakers Warehousing Corpora- 
Co., 211 P. 222, 65 Mont. 259. And see|to support a judgment for plaintiff, | tion, (Tex.Civ.App.) 264 S.W. 326. 
Trial § 963. regardless of a finding on a special is- 32. Curtiss Aeroplane & Motor 

[a] Excessive verdict. — Where | Sue that defendant did not agree to | Corporation v. Haymakers Warehous- 


plaintiff in his action for conversion 
of wheat stored in an elevator asked 
for a stated amount, less the storage 
charges, and the jury awarded him the 
full amount without deducting such 
charges, the verdict was excessive. 
O’Neill v. Montana Elevator Co., 211 
P. 222, 65 Mont. 259. 


22. Buffalo Grain Co. v. Sowerby, 
88 N.E. 569, 195 N.Y. 355. And see 
Trial § 964. 


fal Werdict held not inconsistent. 
—Where a grain elevator is owned by 
one person and operated by another, 
and the elevator collapses, causing 
the destruction of grain stored there- 
in, and the person who stored the 
grain brings an action making both 
the owner of the elevator and the per- 
son operating it defendants, a de- 
termination of the jury, relieving the 
owner from liability and holding the 
other defendant liable, is not an in- 
consistent verdict. Buffalo Grain Co. 
v. Sowerby, 88 N.E. 569, 195 N.Y. 355. 


23. Sams v. Cochran & Ross Co., 
125 S.E. 626, 188 N.C. 731. And see 
Trial § 964. 


{a] Answers held not inconsist- 
ent.—In an action against a ware- 
houseman for loss of goods by fire, 
a verdict, in answer to special issues, 
that defendant agreed to be responsi- 
ble for the safety of the goods while 
in the warehouse waiting to be crat- 
ed for shipment, in view of evidence, 


deliver the goods to a carrier for 
shipment, not later than a specified 
date, as alleged in the complaint. 
The answers to the issues are not in- 
consistent or in conflict. Sams v. 
Cochran & Ross Co., 125 S.E. 626, 188 
NC: 

24. Houston Ice & Brewing Ass’n 
v. Armour & Co., (Tex.Civ.App.) 253 
S.W. 635. 


25. Deion v. Smedley Co., 
483, 108 Conn. 659. 


26. Marshall v. Andrews, 79 N.W. 
851, 8 N.D. 864. 


27. Ballston Refrigerating Stor- 
age Co. v. Eastern States Refrigerat- 
ing Co., 126 N.Y.S. 857, 142 Avp.Div. 
P35) Patt 99) N.Y. 1103, 206° N.y. 705]. 
And see Judgments § 87. 


[a] Findings held _ sufficient to 
support judgment see Ballston Re- 
frigerating Storage Co. v. Hastern 


144 A. 


States Refrigerating Co., 126 N.Y.S. 
857. 142 App.Div. 135 [aff 99 N.E. 
1003, 206 N.Y. 705]. 


28. Augusta Bonded Public Ware- 
house Co. v. Georgia Railroad Bank, 
142 S.B. 559, 166 Ga. 105. 


29. Collins v. Kent Storage Co., 
199 N.W. 6384, 228 Mich. 137. 

30. Taliaferro v. Brady Nat. Bank, 
(Tex.Civ.App.) 209 S.W. 174. 

31. Allen, Bush & West v. Steers, 
2 So. 199,39 La.Ann. 586; Curtiss 
Aeroplane & Motor Corporation y. 


ing Corporation, supra. 
33. Allen, Bush & West v. Steers, 
2 So. 199, 39 La.Ann. 586. 
34 Ga.—Garrard v. 
Ga. 434. 


Ill.—Leonard v. Dunton, 51 Tl). 482, 
99 Am.D. 568; Cushman vy. Hayes, 46 
Ill. 145; Reebie v. Brackett, 109 Ill. 
App. 631; Western Union Cold Stor- 
age Co. v. Ermeling, 73 Ill.App. 394. 

Ind.—Pribble v. Kent, 10 Ind. 325, 
PAC Dysoiciie 

Iowa.—Arthur  v. 
Pacific R. Co., 


Dawson, 49 


Rock Island & 
17 N.W. 24, 61 Iowa 
648; Dierkson v. Cass County Mill, 
€te., 9 C0..0 425 Towa 33 

Kan.—Kansas Wheat Growers’ 
Ass’n v. Farmers’ Elevator Co. of 
Luray, 272 P. 181, 127 Kan. 27; Kan- 
sas El. Co. v. Harris, 49 P. 674, 6 Kan. 
App. 89. 


Ky.—Wood, Stubbs & Co. v. Arter- 
DREN 209 Sr Wit Onn ol oe Key ie oar 
Holmes v. Brooks-Waterfield Co., 56 
S.W. 661, 22 Ky.L. 98. 

La.—Hartford Fire Ins. Co. v. Doll, 
5 La.App. 226; Rayville State Bank 
v. People’s Compress & Warehouse 
Co. 3 La. App 191. 

Mass.—Stevens v. Boston, ete. R. 
Conk Gray eit. 

Minn.—Dolliff v. Robbins, 86 N.W. 
772, 83 Minn. 498, 85 Am.S.R. 466. 

Miss.—Hattiesburg Compress Co. v. 
Johnson, 33 So. 654, 81 Miss. 731. 
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mined in accordance with principles elsewhere con- 
sidered,*®* together with interest from the time of 
the conversion of the goods or from the time of their 
loss or destruction,?® and the expense incurred in 
recovering a part of the goods lost.87 From this 
amount storage charges are to be deducted.*8 Never- 
theless, while, in accordance with principles else- 
where considered,*® the law implies at least nominal 
damages if actionable misconduct on the part of the 
warehouseman is shown,*® only nominal damages can 
be recovered where the extent of the damage is not 
proved.*! But, if any evidence is offered to show 
value, even though it be meager, plaintiff is entitled 
to recover more than nominal damages,*? the damag- 
es allowed to be based on the evidence of the price 
per pound of the cheapest grade of the article stor- 
ed, in which plaintiff dealt at the time of the de- 
mand, where evidence as to kind and value is 
vague.*® It has been held, however, that, where the 
difficulty in proving the value of the goods is caused 
by act of defendant in delivering the goods to a 
third person, it is error to limit the recovery to the 
lowest estimate of the value of the articles as testi- 
fied to.*4 


Average price of goods sold. In an action for 
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conversion by sale of goods, the warehouseman is 
liable for the average price received for the goods.*® 


[§ 276] (b) As of What Place Value Determined. 
As in other actions of conversion,*® the value of the 
goods is ordinarily to be taken as that of the place 
where the conversion occurred;** and such is the 
rule in actions for loss or destruction of goods.*® 


[§ 277] (c) As of What Time Value Determined. 
In an action for loss of goods, the value of the prop- 
erty is to be determined as of the time of the loss,*? 
or failure to deliver on demand,°° unless it is shown 
that defendant was guilty of malice, fraud, or will- 
ful wrong,°! and not as of the time when suit was 
commenced.®*? In actions for breach of contract for 
failure to deliver on demand, the value is to be de- 
termined as of the time when delivery should have 
been made;°* and, in actions for conversions gen- 
erally,°* the weight of authority is to the effect that, 
in actions against warehousemen for conversion of 
goods stored, the value of the goods for which the 
recovery may be had°® is the market value of the 
goods at the time of the conversion,°® at least where 
defendant has acted with no wrongful purpose or in- 
tent.°7 There are, however, other decisions relating 


[§§ 275-277 


Mo.—State v. Sullivan, 74 S.W. 417, 
99 Mo.App. 616. 

Mont.—State v. Broadwater Eleva- 
tor Co., 201 P. 687, 61 Mont. 215. 

N.Y.—Jones v. Morgan, 90 N.Y. 4, 
43 Am.R. 131; Richmond vy. Brewster, 
2 N.Y.S. 400. 

N.C.—-Edwards v. Cleveland Mill & 
Power Co., 138 S.E. 131, 193 N.C. 780, 
53 A.L.R. 1404. 

N.D.—Towne v. St. Anthony & Dak. 
El. Co., 77 N.W. 608, 8 N.D. 200. 


Or.—Bank of California Nat. Ass’n 
v. Schmaltz, 9 P.(2d) 112, 139 Or. 163. 


R.I.—Fifth National Bank v. Prov- 
jdence Warehouse Co., 20 A. 2038, 17 
R.1. 112, 9 L.R.A. 260. 

$.c.—Jordan v. Hudgens, 143 S.E. 
811, 146 S.C. 209. 


Tenn.—Merchants’ Nat. 
Trenholm, 12 Heisk. 520. 


Wash.—Hancock v. Pacific Coast 
Elevator Co., 196 P. 647, 115 Wash, 
201. 

Eng.—Henderson v. Williams, 
£1895] 1 Q.B. 521; Lilley v. Double- 
day, 7 @.B.D. | 5103. Henderson’ wv. 
North Eastern R. Co., 9 Wkly.Rep. 
519. 

[a] Knowledge or ignorance of 
value as affecting amount of recovery. 
—(1) Where the warehouseman knew 
that certain crates contained liquor 
and they are stolen as a result of his 
negligence, he is liable for the value 
of the liquor. England v. Lyon Fire- 
proof Storage Co., 271 P. 532, 94 Cal. 
App. 562. (2) But, where he did not 
know that crates stolen as a result of 
his negligence contained valuable 
goods, he 
amount he had reasonably supposed 
they were worth. England v. Lyon 
Fireproof Storage Co., supra. 


[b] Value not stated in receipt.— 
A warehouseman is liable for the val- 
ue of a box lost while stored with 
him, notwithstanding a provision in 
the receipt that he should be liable 
for no more than twenty-five dollars 
for the loss of a box unless its true 
value is herein stated, and, although 
no value was stated in the receipt, its 
value with the name of the bailor be- 


Bank v. 


was liable only for the, 


ing written on a card on the box, and 
it having been the duty of the ware- 
houseman to incorporate the value in 
the receipt. Gannon v. Seehorn, 86 
P. 1116, 44 Wash. 87. 


[c] If wine stored by plaintiff in 
warehouse in barrels was converted, 
plaintiff's measure of damages would 
be the value of the wine in bulk as 
stored, and not its value after pay- 
ment of the duty, bottling, labeling, 
and packing in cases. Palestine He- 
brew Wine Co. v. Terminal Ware- 
house Co., 123 N.Y.S. 346, 67 Misc. 
456. 


35. See infra §§ 276-278. 

36. See infra § 279. 

87. See infra § 280. 

38. Western Union, Cold Storage 
Co. v. Ermeling, 73 Ill.App. 394; Dol- 
liff v. Robins, 86 N.W. 772, 83 Minn. 
498, 85 Am.S.R. 466; Richmond v. 
Brewster, 2 N.Y.S. 400. 


39. See Damages § 59; Trover and 
Conversion § 245. 


40. New Jersey Mfrs.’ Ass’n Fire 
Ins. Co. v. Galowitz, 150 A. 408, 106 
N.J.Law 493. But see Towne v. St. 
Anthony, ete., El. Co., 77 N.W. 608, 8 
N.D. 200 (where no evidence is intro- 
duced to show value of goods, there 
can be no recovery). 


41. State v. Sullivan, 74 S.W. 417, 
99 Mo.App. 616; New Jersey Mfrs.’ 
Ass’n Fire Ins. Co. v. Galowitz, 150 
A. 408, 106 N.J.Law 493. 


[a] Where no evidence is offered 
as to value of goods, there can be no 
recovery except of nominal damages. 
State v. Sullivan, 74 S.W. 417, 99 Mo. 
App. 616. 

Seoe Dawley v. Loria, 173 N.Y.S. 
468. 


43. Williams v. Flagg Storage 
Warehouse Co., 220 N.Y.S. 124, 128 
Misc. 566 [aff 223 N.Y.S. 925, 221 App. 
Div. 788]. For analogous decision 
supporting this rule see Clunnes vy. 
Pezzey, 1 Campb. 8, 170 Reprint 857. 


44. Markoe v. Tiffany & Co., 49 N. 
Y.S. 751, 26 App.Div. 95 [aff 57 N.E. 
LULG,, “L6SIINE YA Mb 654: 


45. First Nat. Baruk vy. Crown 


Transfer & Storage Co., 264 P. 534, 
89 Cal.App. 248. 
46. See Trover and Conversion § 
47. Bank of California Nat. Ass’n 
Bear rae 9 Ps(2d yr 121s sor: 


48. Adams v. Sullivan, 100 Ind. 8. 

49. Western Union Cold Storage 
Co. v. Ermeling, 73 Ill.App. 394; Hat- 
tiesburg Compress Co. v. Johnson, 33 
So. 654, 81 Miss. 731. 


50. Jones v. Morgan, 90 N.Y. 4, 
13 Am.R. 131. 

51. Hattiesburg Compress Co. v. 
Johnson, 33 So. 654, 81 Miss. 731. 


52. Hattiesburg Compress Co. v. 
Johnson, supra. 

53. Leonard v. Dunton, 51 Ill. 482, 
99 Am.D. 568; Reebie v. Brackett, 109 
Ill.App. 631. 
aioe See Trover and Conversion § 

55. See supra § 275. 

56. Ill—Cushman v. Hayes, 46 Ill. 
145; Dole v. Olmstead, 41 Ill. 344, 89 
Am,.D. 386. 7 

Ind,—Pribble v. Kent, 10 Ind. 325, 
71 Am.D. 327. 

JIowa.—Dierkson vy. Cass County 
Mill & Elevator Co., 42 Iowa 38. 


Minn.—Dolliff v. Robbins, 86 N.W. 
772, 83 Minn. 498, 85 Am.S.R. 466. ~ 


N.C.—Edwards v. Cleveland Mill & 
Power Co., 138 S.B. 131, 193 N.C. 780, 
53 A.L.R. 404. 

N.D.—Towne v. St. Anthony & Dak. 
El. Co., '77 N.W. 608, 8 N.D. 200. 

Or.—Bank of California Nat. Ass’n 
Vig Seu nah OPS dy ekL2 wks 92 Or, 
1638. 


R.I.—Fifth National Bank vy. Prov- 
idence Warehouse Co., 20 A. 2038, 17 
R.I. 112, 9 L.R.A. 260. 


Wash.—Hancock v. Pacific Coast 
HileNaton Co.,.,.196) BP. 647;.115 Wash. 


Eng.—Henderson Vy 
[1895] 1.Q.B, 621. 

57. Dolliff v, Robbins, 86 N.W. 772, 
83 Minn. 498, 85 Am.S.R. 466. 


Williams, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 277-281] 


to damages for conversion which are not in accord 
with the foregoing views; thus it has been various- 
ly held or said that the amount of recovery is at 
least the value of the property at the time of the 
conversion, and perhaps the highest value at any 
time from the conversion to the end of the trial,°$ 
that the true measure of damages is the highest price 
of the article between the time of the demand and 
the day of trial,®® that plaintiff has a right to recov- 
er the value of the goods at the time of conversion, 
with interest, or the highest price between that time 
and the time of the trial,®°° or that, it is proper to 
instruct that the jury may, not must, allow the high- 
est value of the property converted up to the time of 
trial, with interest.°! By express statutory provision 
in one jurisdiction the value of the property at the 
time of the conversion, with interest, is recoverable, 
or, where the action had been prosecuted with rea- 
sonable diligence, the highest market value of the 
property at any time between the verdict and the 
time without interest, at the option of the injured 
party.°? 

[§ 278] (d) Where Goods Have No Market Val- 
ue. As in other actions for conversion,®*? if the 
goods converted by a warehouseman have no market 
value, the measure of recovery is the fair value of 
the goods to plaintiff,®+ it has been held that this 
value is the cost of replacing the goods,*®® less deduce- 
tion for refinishing in the case of specially made fur- 
niture haying no market value,*® or the cost of re- 
placing the goods and the value to the owner for a 
particular use.°? 


[§ 279] (e) Interest. As in other actions for 
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conversion,®® in actions against warehousemen for. 
conversion of goods stored, interest on the value of 
the goods from the time of the conversion is allow- 
able;®® and, if conversion was by sale of the goods, 
defendant is liable to account for interest on the 
amount received from the date of the sale.7° In an 
action for negligent loss of goods stored it has been 
held that interest is recoverable on the value of the 
goods from the date of the loss,7! or from the time 
of demand and refusal to deliver.72 In an action for 
failure to deliver on demand, plaintiff is entitled to 
interest on the value of the goods from the date of 
the demand.73 


[§ 280] (f) Expenses of Recovering Lost Prop- 
erty. It is no part of the duty of a depositor of 
goods to seek them when lost by the warehouseman, 
but, if he makes recovery of a part of the goods lost, 
the warehouseman is chargeable with the expense, as 
he is then entitled to credit for the property recov- 
ed.74 


[§ 281] (g) Amount Recoverable by Person Hav- 
ing Special Property Only. The measure of damag- 
es for a conversion, recoverable by one having only 
a special property in the goods, as transferee of the 
warehouse receipt as security for a loan, is the 
amount of the loan with interest,"® it appearing that 
the value of the property at the time of the conver- 
sion exceeded that amount,’® and not the value of 
the property represented by the warehouse re- 
ceipts.77 The measure of damages is the same 
whether the action be assumpsit for breach of the 
contract of bailment.7® or in tort for conversion of 
the goods stored.7® It has been held that a pledgee, 


58. Merchants’ Nat. Bank of Mem-fage receipt shall be marked “Can-|App. 93. 
phis v. Trenholm, 12 Heisk. (Tenn.) | celled” upon its face, and the grain 67. Leoncini v. Post, 13 N.Y.S. 825. 
520. shall not be subject to any further 68. § 7 ac : 
Price, 30 Tex, | Charges for storage after demand for OBB see trover an onversion § 
59, Stephenson v.. Price, ‘| delivery shall have been made and fa- ; ' 
715. cilities for receiving the same have 69. First Nat. Bank of Long Beach 


60. Willard v. Bridge, 4 Barb. (N. 
aro Gils 


61. Jordan v. Hudgens, 
SIT HL 46r S.C. 209; 


[a] In suppert of this view it was 
said, in an analogous decision cited 
in Jordan v. Hudgens, 143 S.E. 811, 
146 S.c. 209, “the just measure in 
some circumstances may be the value 
at time of conversion . . in other 
circumstances the just measure might 
clearly be the highest market value. 
ae a For instance, if the conversion 
were made under a bona fide claim of 
right without grievous wrong or Op- 
pression, and it appeared reasonably 
certain the plaintiff would have sold 
about the time of the conversion, 
manifest injustice would be done to 
make an enormous sporadic rise in 
the market price, due to abnormal 
conditions occurring long after the 
conversion, the measure of damages. 
On the other hand, to give only the 
value at the time of conversion would, 
jn some circumstances, be equivalent 
to requiring the owner of the property 
to sell his property at a time and for 
a price fixed by a wrongdoer.” Gregg 
v. Bank of Columbia, 52 S.B. 195, 72 
S.c. 458, 464, 110 Am.S.R. 633. 


62. State v. Broadwater Blevator 
Co., 201 P. 687, 61 Mont. 215. 


[a] Effect of other statutory pro. 
visions.—The above rule is not chang- 
ed by a statute providing that, on the 
return and surrender of any storage 
receipts and payment of lawful 
charges, the grain represented therein 
shall be immediately deliverable to 


143. S.E. 


the owner or his order and the stor-) Code § 2152. 


been provided. If not delivered with- 
in twenty-four hours after such de- 
mand, the public warehouseman shall 
be liable to the owner for all damages 
occasioned thereby, provided, if he 
shall deliver to different owners in 
the order demanded and as rapidly as 
it can be done by ordinary diligence, 
he shall not be held in default. State 
v. Broadwater Elevator Co., 201 P. 
687, 61 Mont. 215. 
pier See Trover and Conversion § 
64 Rudd v. Bostrom, 227 I11l.Anp. 
186, 189; State v. Sullivan, 74 S.W. 
417. 99 Mo.Anp. 616; Leoncini v. Post, 
13) N.Y.S,, 825. 


“Clothing and household goods 


'which have been worn and used can- 


not in all cases be said to have a mar- 
ket price and will not sell as second- 
hand goods for what they are really 
worth to the owner, and in such case 
in order to give the owner compensa- 
tion for damage sustained he must 
be permitted to recover the actual 
value of such articles.” Rudd v. Bos- 
trom, supra. . 


65. Williams v. Gallagher Transfer 
& Storage Co., 128 So. 277, 170 La. 
461; Levy v. Kirwin, 6 La.App. 93. 


66. Williams v. Gallagher Transfer 
& Storage Co., 128 So. 277, 170 La. 
461. 


[a] Gars.—In an action against a 
warehouseman for negligent loss of a 
ear, the amount recoverable is such 
sum as would buy a car of the same 
kind in the same condition, under Civ. 
Levy v. Kirwin, 6 La. 


v. Crown Transfer & Storage Co., 264 
P. 534, 98 Cal.App. 243; Forbes v. 
Boston & 4. R. ‘Co., -1337 Massa t5e> 
Towne v. St. Anthony & Dakota Hle- 
vator Co., 77 N.W. 608, 8 N.D. 200. 


70. Dole v. Olmstead, 41 Ill. 344, 
89 Am.D. 386. 


Wl. Arthur’ v. (Chicago: Riis Shades 
R. Co., 17 N.W. 24, 61 Iowa 648; Mote 
v. Chicago & N. W. R. Co., 27 Iowa 
22, 1 Am.R. 212; Hattiesburg Com- 
press Co. v. Johnson, 33 So. 654, 81 
Miss. 731. 


72. Jones v. Morgan, 90 N.Y. 4, 43 
Am.R. 131; Schwerin’ v. McKie, 51 
N.Y. 180. 

73. Garrard v. Dawson, 49 Ga. 434 


(it was proper to refuse to charge that 
the jury might allow or withhold in- 
terest in their discretion). 


74. Jones v. Morgan, 90 N.Y. 4, 48 
Am.R. 131. 


75. Corn Exch. Bank v. American 
Dockpetei, “Co: 57 GNJB44 77, 163) Nave 
332; Providence Fifth Nat. Bank v. 
Providence Warehouse Co., 20 A. 203,. 
Wie Wolameltl 20) Oh onkunArmogOe : 


76. Providence Fifth Nat. Bank v. 
Providence Warehouse Co., supra. 


77. Corn Exch. Bank v. American 
Dock, etc., Co., 57 N.E. 477, 163 N.Y. 
332. 

78. Providence Fifth Nat. Bank v. 
Providence Warehouse Co., 20 A. 203, 
URL. V2.9 LRA. 260" 

79. Corn Hxch. Bank vy. American 
Dock, etc., Co., 57 N.E. 477, 168 N.Y. 
332; Providence Fifth Nat. Bank vy. 
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holding the legal title to the full extent of the debt 
secured by the pledge, including attorney’s fees 
promised him in the contract creating the debt, may 
recover the whole debt, including such attorney’s 
fees, provided the recovery does not exceed the value 
of the property.®° ; 

[§ 282] (3) For Injuries to Goods. Where the 
goods placed in a warehouse are injured, the diminu- 
tion in the value is an element of damage;** and, 
while the measure of damages adopted in some juris- 
dictions is the expense of restoration or repair, pro- 
vided the cost thereof is reasonable,®? the measure 
of damages usually adopted is the difference between 
the market value of the goods in their damaged con- 
dition and their market value in good condition’? at 
the place where injured’* and at the time of the ter- 
mination of the bailment,**® although the bailment 
was continued after knowledge that damage had oc- 
curred,*® plus the reasonable expense of preparing 
them for market if the owner sells the goods.*? 


Excess storage charges. Where by reason of the 
damage the bailor is unable to remove the goods at 
the end of the time for which they were stored and 
is required to pay storage for the additional time, 
he, may recover back the excess storage as a part of 
his damage.®® 

Expense of repairing property. Where property, 
which has been lost by reason of the failure of a 
warehouseman to exercise ordinary care in its ¢cus- 
tody, has been recovered in a damaged condition, the 
warehouseman is liable for the amount necessarily 
expended in repairing the damaged property.®® 


Amount lost as freight refund. Where the owner 
of grain conveyed by a railroad to an elevator and 
stored therein has an agreement with it whereby he 
is to receive a refund of part of his freight charges 
in case he permits the railroad to reconvey the grain 
within an agreed time, and where, by reason of its 
being damaged through the negligence of the eleva- 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


[§§ 281-283 


tor company, the owner is unable to have it recon- 
veyed within this agreed time, the owner may, as 
part of his damages, recover from the elevator com- 
pany the resulting loss of the freight refund.®° 


Import duties paid on goods. In view of a federal 
statute limiting abatement of duties to cases of “ac- 
tual injury or destruction, in whole or in part, by ac- 
cidental fire or other casualty,” and evidence that 
plaintiff had unsuccessfully tried to have the import 
duty remitted on the goods damaged, it was held 
that he was entitled to recover the import duty there- 
on.°1 


Credits allowed defendant; storage charges. In 
an action against a cold storage company for dam- 
age to goods stored with it, defendant is entitled to 
credit for its storage charges up to the time of the 
tort or default causing the damage, but not after- 
ward.°? 

Measure of damages against a succeeding ware- 
houseman for loss of, or injury to, the property stor- 
ed is the difference between its value when it came 
into the succeeding warehouseman’s possession and 
that when returned to the bailor.?* 


[§ 283] (4) For Delay in Delivery.°* In the ab- 
sence of a special plea, where goods mislaid by a 
warehouseman have been finally delivered, the meas- 
ure of the owner’s damages is the difference in their 
value at the time and place they ought to have been 
delivered and at the time of their actual delivery, 
and, where their value has not changed, the judg- 
ment should be at most only for the interest and 
costs.°° The measure of damages for the negligence 
of a stockyards company in mixing carloads of eat- 
tle while unloading, where by reason of such negli- 
gence the cattle could not reasonably be marketed on 
the day of their arrival, is the difference between 
their market value on the day of their arrival, if the 
negligence had not occurred, and their market value 
when they first could be reasonably put on the mar- 


Providence Warehouse Co., 20 A. 203, 
Wie le 25 (9° TRAD 2 60. 

80. Planters’ Rice Mill Co. v. Mer- 
chants’ Nat. Bank, 3 S.E. 327, 78 Ga. 
574, 

81. Hyde v. Mechanical Refrigerat- 
ing Co., 11 N.E. 673, 144 Mass. 432. 

82. Herrick v. Merchants’ Trans- 
fer & Storage Co., 174 N.W. 569, 187 
Iowa 862. 

83. Ind.—Holt Ice & Cold Storage 
Go, vy. Arthur Jordan Co., 57 N.E. 575, 
25 Ind.App. 314. 

Ky.—Henderson Min. & Mfg. Co. v. 
Cimini, 213 S.W. 923, 185 Ky. 85. 


Mo.—Laurence L. Prince & Co. v. 
St. Louis Cotton Compress Co., 86 S. 
W. 873, 112 Mo.App. 49. 

N.C.—Motley v. Southern Finishing, 
eter, Con 30 “S:E.F 357122) N.C.) 347: 


Or.—Hansen v. Oregon-Washington 
Re Nay. Co, 188 PB. 963, 191 P6565, 
Si eOrs 190: 

[a] Rule applied.—Where a seller 
of packed salmon stored the salmon 
with a warehouseman pending notice 
of the purchaser to ship, and the goods 
became damaged ‘through the negli- 
gence of the warehouseman, and when 
shipped were refused by the purchas- 
er, the seller, in an action for dam- 
ages, was entitled to the difference be- 
tween the market value of the goods 


in their damaged condition and the 
market value of like property in good 
condition, and the warehouseman was 
not entitled to have the damage meas- 
ured by the difference between the 
price fixed in the contract of sale, and 
the price actually received by the 
seller from third parties. Hansen v. 
Oregon-Washington R. & Nav. Co., 188 
Pe ICS a hOW ee eGo 5509 7 Oni: 


84. Motley v. Southern Finishing & 
Warehouse, Co.,. 30)\S.E. 8, 122° N.C! 
347; Hansen v. Oregon-Washington R. 
& Na Co., 188 P. 963, 191 P. 655, 97 

re ' 


85. Ind.—Holt Ice & Cold Storage 
Co, v.. Arthur Jordan Co., 57 N.E. 575, 
25 Ind.App. 314. 


Ky.—Henderson Min. & Mfg. Co. v. 
Cimini, 213 S.W. 928, 185 Ky. 85. 


Mo.—Laurence L. Prince & Co. v. 
St. Louis Cotton Compress Co., 86 S. 
W., 873, 112 Mo.App. 49. 


N.C.—Motley v. Southern Finishing 
o Warehouse Co., 30 S.E. 3, 122 N.C. 
347. 

Or.—Hansen v. Oregon-Washington 
R. & Nav. Co., 188 P. 963, 191 P. 655, 
97 Or. 190. 


Tex.—Longwell Transfer Ce. v. El- 
liott,. (Civ.App:) 267 ‘S.W. 346. 


See Patterson v. Wenatchee Can- 
ning Co., 101 P. 721, 538 Wash. 155 (in 


an action against a warehouseman for 
damage to meat stored, in determining 
plaintiff's damages the fair market 
value of ithe meat should be taken at 
the time the damaged meat was sold, 
and not the time when plaintiff intend- 
ed to sell the meat). 


86. Holt Ice., ete, Co. v. Arthur 
Jordan Co., 57 N.E. 575, 25 Ind.App. 
314; Henderson Min. & Mfg. Co. v. 
Cimini, 213 S.W. 923, 185 Ky. 85. 


87. Laurence L. Prince & Co. v. St. 
Louis Cotton Compress Co., 86 S.W. 
878, 112 Mo.App. 49. 


88. Arbuckle Bros. v. Everybody’s 
Gin & Mill Co., (Tex.Civ.App.) 148 S. 
W. 1136. 

89. Jones v. Morgan, 90 N.Y. 4, 43 
Am.R. 131. 

Po Saiees Bros. ‘v. Everybody’s 
yin i 0.30 (Dex CiveApp: l48 5S: 
We 1136: Pe) 

91. Schwartz v. Michigan Ware- 

house Co., 189 N.W. 1, 219 Mich. 401. 


92. H. J. Keith Co. v. Booth Fish- 
eres, Coy, STAY 15,027 ‘Del. 21/8: 


93. Schagrin v. Bacon, 117 A, 741, 
32 Del. 11. 

94. By bailees generally see Baii- 
ments § 170. 

95. Porter v. Duval Co., 111 N.Y.S. 
825, 60 Mise. 122. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ket in the condition they were in, and the extra ex- 
penses rendered necessary by such negligence.®°® 


[§ 284] (5) For Return of Different Property. 
When a warehouseman violates his contract by re- 
turning new corn for old; the amount of his liability 
is estimated by the difference between the value of 
the old and the new.®? 


[§ 285] (6) Miscellaneous Other Causes of Ac- 
tion. Decisions on the question of damages in ac- 
tions against warehousemen, other than those herein- 
before specifically considered, may be found in the 
footnote.°®® 


[§ 286] 2. Actions by Bailor against Third Per- 
sons. Trover. As elsewhere shown, if a warehouse- 
man wrongfully delivers property stored to a third 
person not entitled thereto, the latter is guilty of 
conversion,®® and the bailor may recover the value 
of the property in an action of trover for its con- 
version.! It is not a condition precedent to such ac- 
tion that demand be made on him for payment or a 
return of the property, where such demand was made 
on the warehouseman and refused, and where de- 
fendant asserted full and complete title to the prop- 
erty in his answer, and insisted on ownership at the 
trial.2 Where, pending such action, the warehouse 
company loaned the owner a certain sum payable 
only out of any funds recovered from the purchaser, 
such payment did not constitute a defense to the 
owner’s action against the purchaser. Rules gov- 
erning relevancy, competency, and materiality,* and 
weight and sufficieney® of evidence in civil actions 
generally, apply in actions of this character. In an 
action of trover against a third person, to whom 
grain in storage was wrongfully delivered, state- 
ments of the warehouseman as to the ownership of 


96. Kansas City Stock-Yards Co. v. 
Hawkins, 55 P. 470, 8 Kan.App. 155. 
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the grain and as to its identity, made at the time of 
its removal, are admissible as a part of the res ges- 
tz to show title in plaintiff.7 | Where the owner of 
grain deposited it in a warehouse, taking an ordinary 
warehouse receipt therefor, the facts showing that 
the transaction was a sale of the grain to the ware- 
houseman, in an action of trover by the depositor 
against a purchaser from the warehouseman, to re- 
cover the value of the grain, such warehouse receipt 
is not admissible in evidence in behalf of plaintiff.® 
A commission merchant receiving grain converted 
by the warehouseman may not, in an action against 
him, offset storage charges in an amount exceeding 
those due the warehouseman.® 


Replevin. Where property stored has been wrong- 
fully delivered to a third person by the warehouse- 
man, the bailor may maintain replevin against the 
third person, although the property—grain—has 
been stored in mass with that of others in the ware- 
house.?° 


Accounting. In a proper case depositors of wheat 
in a warehouse may maintain a suit to compel an 
accounting therefor by persons to whom the ware- 
houseman has shipped it without authority.t+ In an 
action for an account by a bailee of goods, in store, 
against a stranger alleged to have obtained posses- 
sion of such goods fraudulently, and a third party 
alleged to have purchased the same, and praying an 
injunction against the latter to prevent him from 
paying over the purchase money to defendant first 
mentioned, the true owner of the goods must be made 
a party plaintiff.1? 

Actions against directors of warehouse corpora- 
tions. As elsewhere shown, directors, officers, or 
members of warehouse corporations are by statute, in 


N.W. 6738, 43 Minn. 33, 19 Am.S.R. 209, 
7 T.R.A. 529: McBee v. Ceasar, 13 P. 


97. Kansas El. Co. v. Harris, 49 P. 
674, 6 Kan.App. 89. 


98. See cases infra this note. 


[a] Unauthorized sale by ware- 
houseman.—The measure of damages 
for a warehouseman’s sale of growers’ 
apples on terms not authorized is the 
difference between the net sum the 
growers received and what they could 
have received if the sale had been 
made as authorized, where there was 
no contract as to the going market 
price, and no opportunity for the 
growers to sell. Scott v. Wilmeroth 
Service & Cold Storage Co., 292 P. 99, 
159 Wash. 77. ’ 


{b] Issuance of fraudulent receipt. 
—(1) In an action by a bona fide 
holder for value to recover on a ware- 
house receipt fraudulently issued by 
the warehouseman’s agent, the meas- 
ure of damages is the amount paid for 
the receipt. Fletcher v. Great West- 
ern El. Co., 82 N.W. 184, 12 S.D. 643. 
(2) Where a false warehouse receipt 
was made representing that goods had 
been received by defendant subject to 
the order of plaintiffs, commission 
merchants, and on the faith of such 
receipt advances were made by plain- 
tiffs, the commissions on the faith 
of which part of the advances were 
made are to be considered in assessing 
damages for the fraudulent issue of 
the receipt. Suydam v. Watts, 23 F. 
Cas.No. 13,658, 4 McLean 162. 


[ec] Accounting for storage of 
wheat.—In an action against a ware- 
houseman for an accounting for the 
storage of wheat, where the storage 


or grain at terminals, and where the 
local cash buying was on the basis 
of future options, plaintiff could not 
be credited on the basis of the future 
options instead of the higher cash 
price at the market, where defendant 
did not have the wheat on hand and 
was not obliged to buy the wheat 
locally to fulfill his obligations under 
the storage tickets. “If the market 
conditions had so changed that future 
options no longer afforded the protec- 
tion needed by the defendant against 
tickets, it should have been more 
prompt in terminating its warehouse- 
man’s relation, as it had the right 
to do. Section 6034, C. L. 1913. It is 
not equitable to visit the consequences 
of its failure so to do upon the plain- 
tiff.’ Billings v. G. Doering Grain 
Co., 181 N.W. 54, 56, 47 N.D. 196. 


[d] Failure of public ginner to 
take true samples.—(1) Purchasers 
of cotton ginned by a public ginner 
which failed to take true samples, as 
required by statute, may recover from 
the company the difference between 
the contract price on resale and the 
true market value (Bertig Bros. v. 
Independent Gin Co., 220 S.W. 669, 
143 Ark.» 3¢7), °(2)) although, if the 
damage had been discovered before 
resale, the recoverable damage would 
have been the price paid on the faith 
of the correctness of the sample and 
its market value when the damage 
was ascertained (Bertig Bros. v. In- 
dependent Gin Co., supra). 


99. See supra § 171. 


1. Garoutte v. Williamson, 41 P. 35, 
413, 108 Cal. 185; Hall v. Pillsbury, 44 


652, 15 Or. 62. 


2. Jackson v. Sevatson, 
634, 79 Minn. 275. 


3. Rosenberg v. National Dock & 
Storage Warehouse Co., 106 N.E. 171, 
218 Mass. 518 (such payment consti- 
tuted a loan, and was not a payment 
by the warehouse company of plain- 
tiff’s claim against it for its conver- 
sion of the goods, so as to vest title 
thereto in it). 


4 See Evidence §§ 89-162. 
5. See Evidence §§ 1730-1806. 


6. [a] Evidence held sufficient: 
(1) To show actual conversion, al- 
though the elevator company had the 
right to replace the restored grain 
with other like grain within a limited 
period. Torgerson v. Quinn-Shepherd- 
son Co., 201 N.W. 615, 161 Minn. 380. 
(2) To show that the buyer of grain 
from a warehouseman with whom it 
had been stored bought in good faith, 
without notice of the fact that the 
warehouseman did not own it. North- 
ern Trust Co. v. Consolidated Elevator 
Co., 171 N.W. 265, 142 Minn. 132, 4 A. 


SZ ave 


L.R. 510 


7. Garoutte vy. Williamson, 41 P. 
35, 413, 108 Cal. 135. 


8. Lonergan v. Stewart, 55 Ill. 44. 

9. State v. Hoover Grain Co., (N. 
D.) 248 NW. 275. 

10. Young v. Miles, 23 Wis. 643; 
Young v. Miles, 20 Wis. 615. 

11. Tobin v. Portland Flouring 
Mills Co., 68 P. 743, 1108, 41 Or. 269. 

12. Pearce v. E. M. Bruce & Co., 
38 Ga. 444. 
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some jurisdictions, made lable under circumstances 
therein enumerated for a wrongful disposition of 
property stored;*® and, where grain deposited for 
storage with a corporation subject to its provisions 
and engaged as warehouseman in storing grain for 
hire is wrongfully disposed of by the fraud, unfaith- 
fulness, or dishonesty of the directors, officers, or 
members, the owner of the grain suffers a loss pecu- 
har to himself which entitles him to maintain an ac- 
tion against them;1* and the fact that other statutes 
authorize their imprisonment for violating statutes 
governing the management of corporations does not 
affect the right to maintain such action.*® 


[§ 287] 3. Actions by Warehousemen—a. Reme- 
dies Available. A warehouseman has such a prop- 
erty in the chattel bailed as will support an action of 
trover in his own name for its wrongful conversion 
by a third person,+® or against the bailor where he 
fraudulently obtains the goods after having sold 
and transferred the warehouse receipt to a third per- 
son;'? and he may maintain an action on the case 
against a third person for injury to the property by 
negligence.t® If an adverse claimant gets posses- 
sion of chattels stored in a warehouse, the ware- 
houseman may recover possession in an action of re- 
plevin to enable him to make good his obligation on 
his negotiable receipts.1° Warehousemen may sue a 
common carrier in assumpsit for failure to deliver 
goods “shipped by them as warehousemen only,” 
provided the contract of carriage was made with 
them personally.2° But a warehouseman has no 
right of action, either in contract or tort, against 
one to whom he, by mistake, delivers goods of a su- 
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perior quality to those called for by the order pre- 
sented, the person receiving and using the goods be- 
ing ignorant of the mistake.*+ 


[§ 288] b. Defenses, Set-Offs, Counterclaims, and 
Recoupments. In an action. by a warehouseman to 
recover back advances made to the owner of the 
goods, damages for the destruction of the goods, if 
recoverable by the owner, furnish a proper ground 
of recoupment.?? It is a sufficient defense to an ac- 
tion for storage charges that the value of the prop- 
erty which the warehouseman failed to return was 
greater than the amount which he claimed,?* and in 
such action damages to the goods caused by improp- 
er storage may be counterelaimed,?* or availed of as 
a set-off.2> Defendant may set off the value of goods 
which the warehouseman failed to deliver on demand, 
if he gave no valid excuse for. failure to deliver.*® 
But, where no demand was made by defendant for 
goods alleged to have been converted by the ware- 
houseman until after suit was brought, defendant 
cannot, by plea of set-off or recoupment, recover for 
such goods in that suit.27 Defendant cannot set up 
as a counterclaim a sum paid by him for extra pre- 
miums for insurance on the goods stored based mere- 
ly on an alleged usage of trade where plaintiff was 
not notified of the inerease in the premiums.” 
Where defendant sets up a counterclaim for damag- 
es for wrongful refusal to permit storage of addi- 
tional goods of a perishable nature without further 
charge, defendant cannot augment his damages by ; 
allowing the goods to remain out of cold storage, but 


13. See supra § 176. 

14. Rice v. Madelia Farmers’ 
Warehouse Co., 80 N.W. 853, 78 Minn. 
124. 


15. Frontier Milling & Elevator Co. 


v. Roy White Co-operative Mercantile. 


Co., 138 P. 825, 25 Idaho 478. 


16.0 Susptl..,. Pope, S&a.Co. Van Union 
Warehouse Co., 70 So. 1597 195 Ala. 
309; Bode v. Lee, 36 P. 936, 102 Cal. 
583: Miller v. Hirschberg, 40 P. 506, 
27 Or. 522; Hadley Warehouse Co. v. 
Broughton, 218 P. 257, 126 Wash. 356. 
And see Bailments § 185; Trover and 
Conversion § 92. 

[a] Property of several bailors.— 
It is immaterial to defendant whether 
the warehouseman is the bailee of one 
bailor or of several. His cause of 
action is as entire and single as would 
be that of an owner of property whose 
title was derived through different 
vendors. Bode v. Lee, 36 P. 936, 102 
+ Cal. 583. 

[b] Rule applied.—A warehouse- 
man may maintain an action of trover 
against a third person who has bought 
goods stored in his warehouse and 
stolen by his employee. Hadley Ware- 
house Co. v. Broughton, 218 P. 257, 
126 Wash. 356. 

17. McWhorter & Armor v. Moore, 
67 S.E. 115, 7 Ga.App. 439. 


fa] Thus, where the owner of two 
bales of cotton, after depositing them 
in a warehouse and receiving the 
usual warehouse receipt, sold the cot- 
ton to a third person, transferring the 
receipt, and then obtained the cotton 
from the warehouse by falsely repre- 
senting that he had lost the receipt, 
and thereafter the holder of the re- 
ceipt presented it and the warehouse- 
man paid him for the cotton, the ware- 


‘houseman could recover the cotton 


from the original bailor 
McWhorter & Armor vy. Moore, 67 S.E. 
115, 7 Ga.App. 439. 


18. American Storage & Moving 
Co. v. St. Louis Transit Co., 97 S.W. 
184, 120 Mo.App. 410. 


[a] Thus, where plaintiff, a ware- 
house company, had furniture in its 
van as a bailee at the time the furni- 
ture was injured in a collision be- 
tween the van and defendant’s street 
car, plaintiff was entitled to recover 
the value of the, furniture regardless 
of the question of omer ship. Ameri- 
can Storage, etc., Co. v. St. Louis 
Transit Co., 97 S.W. 184, 120 Mo.App. 
410. 


19. McGann Co. 
Novelty Footwear Co., 
N.J.Law 481. 


[a] Effect of statutory provision. 
—A statute providing that the ware- 
houseman shall in no case be com- 
pelled to deliver up the actual posses- 
sion of the goods until the receipt is 
surrendered to him or impounded by 
the court does not prevent the bring- 
ing of such action, since it would be 
in furtherance of the bailment and 
the object of the statute which is to 
preserve. the rights of the holders of 
warehousemen’s receipts. The act ap- 
plies only to actions adverse to the 


v. New Jersey 
115 .A. 445, 96 


A twenty-eight barrels of his flour, 
and took from him an order on the 
warehouseman for them. The ware- 
houseman, by mistake, delivered to C 
twenty-eight barrels of B’s flour, and 
the baker received this flour from C 
and consumed it, not knowing, sup- 
posing, or ‘believing that it was dif- 
ferent from that which he ordered, 
and gained no benefit from the mis- 
take. It was held that the baker was 
not liable to the warehouseman in 
contract for the value of it, or any 
part of-its value; nor in tort for its 
conversion. Hills v. Snell, 104 Mass. 
173, 6 Am.R. 216. 


22. Hatchett v. Gibson, 13 Ala. 587. 


23. Parker v. Shoemaker, 46 Pa. 
Super. 99. 


24 Greenwich Wkrehouse Co. v. 
Maxfield, 28 N.Y.S. 732, 8 Misc. 308. 


25. G. H. Hammond & Co. v. Ford, 
211 Tll.App. 490. 


[a] Measure of damages.—Where 
defendant files a claim of set-off for 
damages for goods stored, his meas- 
ure of damages is the difference be- 
tween the fair market value if they 
had been withdrawn from storage in 
good condition at seasonable times 
and the amount he was able to obtain 


bailment. McGann Co. v. New Jersey | for them in ihele Gathe 
a ged state. G. 

Novelty Footwear Co., 115 A. 445, 96 

aes Law 481. He here ne Co. v. Ford, 211 Ill.App. 


0. Fry v. Carter & Howell, 25 Ala. 


479. 480. And see Bailments § 185. 
21. Hills v. Snell, 104 Mass. 178, 6 
Am.R. 216. 


[a] Rule applied.—A warehouse- 
man had on storage two lots of flour, 
one belonging to A, the other and 


26. National Dock & Storage Ware- 
house Co. y. United States, 21 F.(2d) 
755 [aff 27 F.(2d) 4]. 


27. Kitchens v. Mann, 80 So. 173, 
16 Ala.App. 599. 


eee Woodruff v. Acosta, 11: N.Y.St. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


can recover only for the price of storing such f 
\, 

] more valuable to B. A baker ordered ' 

in trover.|twenty-eight barrels of flour from C; + 

and C, to fill the order, bought from & 


Pate 


oa 
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goods.?® Where a receipt issued by a warehouse- 
man for a consignment received subject to the or- 
der of a bank is attached to an accepted draft on 
defendant, which is discounted at the bank under an 
agreement that defendant can obtain the consign- 
ment on paying the draft, and, on defendant’s tak- 
ing possession of the consignment without the per- 
mission of the warehouseman and without paying 
the draft, the warehouseman pays the draft at ma- 
turity, takes an assignment thereof, and sues defend- 
ant thereon, defendant cannot set up as a defense 
any violation of the code provision.®® 


[§ 289] c. Pleadings and Evidence. Pleadings.** 
In an action for breach of a storage contract, where- 
by defendant undertook to furnish for storage in 
plaintiff’s elevator a certain amount of grain, an 
averment of readiness to perform on plaintiff’s part 
is necessary, as defendant would be in no default 
unless plaintiff would receive the grain when 
brought.*2 In an action for storage charges where 
plaintiff claimed that he delivered the goods to the 
address stated, an affidavit of defense is not insuffi- 
cient. as being vague and indefinite, which avers that 
the goods were not delivered at the address stated 
‘nor to any other place.”?? 


Evidence. Rules governing burden of proof,°# 
relevancy, competency, and materiality,?> and weight 
and sufficiency?® of evidence in civil actions gen- 
erally, apply in actions of the character under con- 
sideration.?* In an action for storage charges, where 
defendant sets up a conversion of the goods stored, 
the burden is on him to prove the conversion.?* In 
an action on a quantum meruit for furnishing stor- 
age facilities, where defendant pleaded that the 
provisions of a contract for the previous year gov- 
erned, the burden was on defendant to show that 
the contract continued over the period of service in 
the suit.22 In an action of trover by a warehouse- 
man against a compress company for the conver- 
sion of cotton, plaintiff’s receipt for the cotton which 
was stored in his warehouse, and which he testi- 
fies he afterward bought, is admissible in evidence 
as a muniment of his title.4° In an action for stor- 
age charges on goods alleged by defendant to have 
been converted by plaintiff through fraudulent re- 


ceipts and short weights, evidence as to what loss 
29. Montgomery & Co. v. Arkansas) Super. 99 

Cold Storage & Ice Co., 124 S.W. 768, 34. 

93 Ark. 191. 35. 
30. Burnham vy. Cape Vincent Seed 36. 

Co., 36 N.H. 889, 142 N.Y. 169. fal 


31. [a] Complaint held sufficient 
after verdict.—A complaint alleging 
that plaintiff was a warehouseman, 


and as such was the bailee and in pos- Co., 
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See Evidence §§ 13-24. 

See Evidence §§ 89-162. 

See Evidence §§ 1730-1806. 
Evidence held sufficient: 
To sustain finding of contract lien for 
storage of tank cars. 
Co. v. Kentucky Public Elevator 
288 S.W. 1024, 217 Ky. 48. 
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defendant sustained on the goods for which he had 
receipts is immaterial, the question not being what 
he had lost, but what he had lost by short weights 
or fraudulent receipts;*1 and evidence as to the re- 
weighing of other goods of the warehouseman is also 
immaterial.42, On the other hand, evidence tending 
to rebut the charge of fraud in weighing the goods 
is competent.4? Where, in an action for storage 
charges in which a set-off for damages was claim- 
ed, there is evidence that the warehouseman author- 
ized the sale of damaged goods at a loss, evidence 
as to the sale of such goods and sales tickets made 
out by defendant is admissible.4# In an action on 
a contract to recover storage on goods stored with 
plaintiff and the charges paid for having them moved 
to a warehouse, letters to defendant, notifying her 
that the goods must be removed or they would be 
stored at her expense, were held admissible to show 
defendant’s knowledge of why they were removed, 
and as rendering her liable for the removal charges.*°® 
In an action by plaintiff to recover advances paid to 
defendant on cotton deposited by him in plaintiff’s 
warehouse and destroyed by fire, in which action 
defendant sought recoupment for plaintiff’s neeli- 
gence in allowing the warehouse to be burned, tes- 
timony offered by plaintiff as to the relative rates 
of insurance on cotton stored in his warehouse and 
in the warehouses of others was irrelevant, since 
defendant was not bound to insure, but might pro- 
tect himself by selecting the house which he deemed 
most secure against fire.4° Where the question was 
whether a e¢ertain warehouse was fireproof, a wit- 
ness who stated that he did not know what a fire- 
proof building was may be allowed to state what was 
considered such in the place where he resided, and 
in what respect the one in question differed there- 
from.47 


[§ 290] d. Trial, Judgment, and Damages. In an 
action for storage charges, where the evidence as 
to what the contract actually was as to the price of 
storage is conflicting, a verdict should not be di- 
rected for plaintiff, but the question should be sub- 
mitted to the jury.*® In such action the instructions 
should state correctly the law applicable to the 
case,*® and should be confined to the issues raised 


21 So. 496, 114 Ala. 415. 


41. Kitchens v. Mann, 80 So. 173, 
176, 16 Ala.App. 599. 

42. Kitchens vy. Mann, supra. 

43. Kitchens y. Mann, supra (“the 
courts will not permit an attack upon 
the integrity of a man’s business and 
then prevent him from rebutting it’). 

44. Union Cold Storage & Ware- 


(1) 
Pennsylvania 


(2) 


session of large quantities of wheat, 
that defendant represented that he 
had purchased from the bailors a cer- 
tain large amount of such wheat, and 
demanded and received such quantity 
from plaintiff, that, in fact, defendant 
had purchased a much less quantity 
than he received, and had wrongfully 
converted the difference to his own 
use, and had refused to return it or 
pay for it on demand, is sufficient, at 
least after verdict, to sustain an ac- 
tion for trover. Miller v. Hirschberg, 
40 P. 506, 27 Or. 522. 

32. Chicago, M. & St. P. R. Co. v. 
Hoyt, 37 Ill. App. 64 [aff 38 N.H. 89, 151 
Tll. 409). 


33. Parker v. Shoemaker, 46 Pa. 


To sustain findings that property was 
delivered to plaintiffs for storage, and 
not as result of sale. Brooks v. Car- 
penter, 191 N.W. 1001, 154 Minn. 502. 

[b] Evidence held insufficient to es- 
tablish fraud or acts constituting an 
estoppel of plaintiffs to rely upon the 
fact of a storage contract. Brooks 
Eye MAR OA eR 191 N.W. 1001, 154 Minn. 


See cases infra this section. 
80 So. 178, 


37. 
33. Kitchens v. Mann, 
16 Ala.App. 599. 


39. Merchants’ Transfer & Storage 
Co. v. Emerson-Brantingham Imple- 
ment Co., 167 N.W. 472, 183 Iowa 533.) 


40. Baker v. Troy Compress Co., 


house Co. v. Lapidus & Holub Co., 172 
Ill.App. 283. 


45. Cahill v. Phelps, 84 N.E. 496. 
198 Mass. 332. 


46. Hatchett v. Gibson, 13 Ala. 587. 
47. Hatchett y. Gibson, supra. 


48. Montgomery v. Berry, 121 S.B. 
853, 31 Ga.App. 701. And see Trial § 
448. 


49. Cowart & Dancer vy. Bush, 139 
S.E. 920, 37 Ga.App. 278. 


[a] Instruction held erroneous.— 
In a suit by a warehouseman for the 
difference between old and new rates, 
which the owner of thé goods stored 
refused-to pay, an instruction that the 
warehouseman could recover without 


592: . [6%..0.. 32] 


by the evidence.®® 


[§ 291] In some jurisdictions statutes have been 
enacted imposing penalties on warehousemen for 
doing certain prohibited acts, such as issuing ware- 


A judgment in an action by a 
warehouseman to foreclose a lien for storage charg- 
es, if not in the form prescribed by statute for judg- 
ments in actions of this character, is void.>* 
one who has contracted for storage facilities with 
a warehouseman breaches the contract, the measure 
of damages is an amount which will compensate the 


WAREHOUSEMEN AND SAFE DEPOSITARIES 


Where 


ceding year.°3 
IV. PENALTIES 
[By Wiut1am A. Martin] 


house receipts in violation of the statute,°* or charg- 


[§§ 290-292 


warehouseman for the loss which the fulfillment of 
the contract would have prevented or which the 
breach of it has entailed;°? and, where the contract 
did not provide a monthly rental, damages for the 
defaulted months may be calculated on the basis 
of the amount paid in those same months of the pre- 


ing in excess of the storage charges fixed by the 
statute,®> or failure to deliver goods after demand 
by the holder of a warehouse receipt.°® 


V. CRIMINAL OFFENSES AND PROSECUTIONS 


[§ 292] A. Offenses. 


proof that defendant consented ex- | 


pressly or impliedly to an increase 
in the rates was error. Cowart & 
Dancer v. Bush, 1389 S.E. 920, 37 Ga. 
App. 278. 

{b] Instruction held proper.—An 
instruction in a warehouseman’s suit 
against a landlord for storage charges 
that the tenant is not presumed to 
owe for storage charges on his goods 
stored by the landlord unless he ac- 
tually agrees to pay them is neither 
improper nor misleading but an ac- 
curate statement of the law. Lomas- 
chinsky v. April, 134 A. 896, 101 N.J. 
Law 561. 

50. Kitchens v. Mann, 80 So. 173, 
16 Ala.App. 599. See Trial § 657. 

51. Holmes vy. Klein, (Tex.Civ. 
App.) 59 S.W.(2d) 171. 


jp2@. jColonial’ Ice “Cream Co. vy. 
Southland Ice Utilities Corporation, 
60 App.D.C. 320, 53 F.(2d) 932. 


53. Colonial Ice Cream Co. v. 
Southland Ice Utilities Corporation, 
supra. 

54 See cases infra this note. 

[a] In New Jersey the penalty im- 
posed for violation of Act of May 7, 
1907 (P. L. [1907] p 342) § 2, regulat- 
ing the issuance of warehouse re- 
ceipts, by express provision relates 
only to negotiable receipts. New Jer- 
sey Title Guarantee, etc., Co. v. Rec- 
tor, 72 A. 968, 75 N.J.Eq. 423 [rev on 
other grounds 75 A. 931, 76 N.J.Ea. 
587]. 

‘[b] Im New York, under Acts 
(1858) c 326, as amended by Acts 
(1886) c 440, while the liability of a 
warehouseman to a penalty for issu- 
ing receipts in violation of the stat- 
ute is made to depend on the willful- 
ness of the act, his liability under the 
statute for damages as to any person 
injured in consequence of his viola- 
tion thereof exists whether the vio- 
lation was willful or not. Dean vy. 
Driggs, 44 Hun 480, 19 Abb.N.C. 131. 


55. See cases infra this note. 


[a] In Kentucky, under St. § 4803, 
providing “that it shall be unlawful 
for any warehouseman or commission 
merchant to directly or indirectly 
charge the seller or owner anything 
by way of commission or otherwise, 


Statutes have been enacted 
in some jurisdictions which make it a criminal of- 
fense for a warehouseman to do, or not to do, acts 
therein designated,®’ as, for example, statutes with 


[By Wituram A. Martin] 


for paying to him the money for 
which his tobacco is sold;” and § 4807, 
providing that the proprietor of any 
warehouse who shall violate that sec- 
tion shall be liable “to the party ag- 
grieved thereby” in the sum of not 
less than twenty-five dollars and not 
more than one hundred dollars, the 
seller or Owner is aggrieved by such 
unauthorized charge, and therefore 
entitled to the penalty, although there 
has been no settlement, and, although 
he be still indebted to the warehouse- 
man after the charge is stricken off. 
Farmers’ Tobacco Warehouse Co. v. 
Minor, 53 S.W. 641, 107 Ky. 287, 21 
Ky.L. 990. 


[b] In South Carolina Gen. St. § 
1196, providing that ‘“‘the rates of 
storage of cotton shall not exceed 
twelve and one-half cents per week 
for each bale of cotton, and the charg- 
es for weighing cotton shall not ex- 
ceed ten cents for each bale,” and im- 
posing certain penalties on any per- 
son violating the statute, prohibits 
only the making, not the paying, of a 
charge higher than that authorized, 
and the owner of a lot of cotton can- 
not recover any forfeiture from his 
factor for paying excessive weighing 
and storing charges. Holman vy. 
Frost, 20S: 16) 26.S'Gy 290. 


56. See case infra this note. 


{a] In Minnesota a demand for 
wheat, under Gen. L. (1895) ¢ 148 § 4, 
imposing a penalty for failure of a 
warehouseman to deliver grain after 
demand to one holding a receipt there- 
for, made on the minor son of the 
agent of the warehouseman at the 
usual place of business of the agent, 
does not constitute a proper demand 
of the agent or of defendant. Ferch 
v. Victoria El. Co., 82 N.W. 678,. 79 
Minn. 416. 


57. See statutory provisions; and 
eases infra this and following notes. 


[a] Failure to make reports to 
state.—Under St. § 4111, requiring 
every owner or proprietor of a bond- 
ed warehouse in which distilled spir- 
its ‘‘may be stored” to make a sworn 
statement to the auditor of public ac- 
counts and the clerk of the county 
court on the first days of January, 
May, and September after the govern- 


reference to the sale, shipment, removal, or other 
disposal of grain or other goods from the warehouse 
without consent of the person holding the receipt ;°* 
the delivery of goods stored to persons not author- 


ment tax shall have been paid or be- 
come due on any of such spirits, or 
after the removal thereof, showing 
the quantity of spirits thus removed 
or on which the government tax has 
been paid or become due during the 
preceding four months, the report 
need not be made unless spirits ac- 
tually assessed under preceding sec- 
tions of the statute have been re- 
moved, or the government tax thereon 
has been paid or become due.. Com. v. 
PLANES S.W. 642, 107 Ky. 269, 21 Ky. 


58. See statutory provisions; 
cases infra this note. 


[a] Idaho statute.—(1) Under Rev. 
Codes § 1490, making it a felony for 
anyone operating a warehouse to sell 
any grain stored therein without the 
written consent of the holder of the 


and 


‘warehouse receipt, the act of sell- 


ing the grain constitutes the offense, 
and no wrongful or malicious intent. 
is necessary, it being sufficient that 
the act was done voluntarily and not 
under any duress. State v. Henzell, 
107 P. 57, 17 Idaho 725, 27 L.R.A.N.S. 
159. (2) Hence, where A stored grain 
in a warehouse operated by defendant, 
and received a warehouse receipt and 
indorsed it, and the purchaser pre- 
sented it to defendant at his ware- 
house and demanded the grain, and 
delivery was refused on the ground 
that the grain was not there, on a 
prosecution for sale of such grain in 
violation of Rev. Codes, § 1490, de- 
fendant cannot show that prior to 
the receipt of the grain and the de- 
livery of the receipt he had contract- 
ed with A to purchase the grain, and 
that he sold it under the belief that he 
had a right to sell it. This would be 
equally violative of the provision of 
the statute and would amount in sub- 
stance to allowing him to prove the 
commission of another felony in order 
to justify the particular act with 
which he is charged. State v. Hen- 
zell, supra. (3) It is not a defense to 
a prosecution under this statute that 
the receipt was not in the statutory 
form. Defendant cannot be heard to 
complain of his own fault in that mat- 
ter. State.v. Henzell, supra. 


{b] Ilinois statute.—(1) An own- 
er of grain stored in his own build- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ized to receive them;°® issuance of false or fraudu- 
lent receipts;®° failure to keep a record of articles 
received and withdrawn;°! buying or selling of leaf 
tobacco knowing that the name under which it js 


ing who makes a receipt to himself 
therefor and transfers the same to 
another person for value and who 
thereafter removes the grain or any 
part thereof without the consent of 
the holder of the receipt, there being 
no necessity therefor to save the 
property from loss or damage, is 
guilty of a violation of Cr. Code § 125, 
providing that whoever, having given 
a receipt for the delivery or deposit 
of grain upon any wharf or place of 
storage, or in any warehouse, mill, 
store, or other building, shall remove 
it from the place of storage without 
the written consent of the holder of 
the receipt, except to save it from 
loss or damage, shall be punishable 
(McReynolds v. People, 82 N.E. 945, 
230 Ill. 623 [two judges dissenting]), 
(2) and the fact that there was on 
the following day, in cars upon tracks 
which were a part of the warehouse 
property, grain of sufficient quantity 
to replace that removed is no defense 
(McReynolds v. People, supra). 


{e] Iowa statute.—Under a stat- 
ute making it an offense to ship or 
in any manner remove without his 
immediate control any property for 
which a receipt has been given him in 
violation of the terms of the receipt 
without the written consent of the 
person holding the receipt, a ware- 
houseman who ships grain out of the 
state while the receipt was outstand- 
ing is criminally liable, although the 
shipment was made with the verbal 
consent of the holder of the receipt, 
since the statute is intended for the 
protection of the community as well 
as for the holder of the receipt, and 
since the holder would thus be en- 
abled to perpetrate a fraud on third 
parties, the grain not being stored 
with the warehouseman as stated in 
the receipt. State v. Stevenson, 3 N. 
WwW, 743, 52 Iowa 701. 


[d] Indiana statutes.—The act of 
March, 1879 (Burns St. Annot. [1926] 
§§ 14450, 14451), providing for the 
regulation of public warehouses and 
declaring that any public warehouse- 
man convicted of removing from a 
store property represented by out- 
standing certificates shall be punish- 
able is violated by a willful disposal 
of wheat without the depositor’s writ- 
ten consent by a warehouseman re- 
ceiving such wheat for storage, and 
issuing a receipt therefor (Wallace v. 
State, 183 N.E. 29), (2) and it is not 
a defense to a prosecution under this 
statute that the receipt does not con- 
form to the requirements of the stat- 
ute; this it was said “‘would be rath- 
er an aggravation of appellant’s 
wrong than an excuse for it” (Miller 
v. State, 43 N.E. 440, 144 Ind. 401). 
(3) The act of March 9, 1875, above 
mentioned, is not superseded by the 
act of March 25, 1879, which makes 
no mention of public warehousemen, 
and provides that ‘any warehouse- 
man” convicted of removing prop- 
erty from store without the consent 
of the holder of the certificate shall 
be fined in any sum not exceeding five 
thousand dollars, amd shall be im- 
prisoned for not more thantfive years. 
The latter act was intended to apply 
to private warehousemen. State v. 
Miller, 39 N.E. 148, 664, 140 Ind. 168. 


[e] Minnesota statute.—L. (1876) 
e 86 § 6, providing that no person 
holding grain in store shall dispose of 
it or deliver it out of the warehouse 
in which it is stored, without the ex- 
press authority of the owner of the 
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grain, and the return of the receipt 
given therefor, is not repealed by Pen. 
Code § 415. State v. Rieger, 60 N.W. 
1087, 59 Minn. 151. 


59. See statutory provisions; 
case infra this note. 


{a] Maryland statute.—A receipt 
by A. B. & Co., in form: “Received on 
storage, in my canning house, from 
E. B. Mallory & Co., seventeen hun- 
dred and twenty cases 3 X tomatoes, 
my own packing. Deliverable to or- 
der of E. B. Mallory & Co., only on 
production of this receipt, properly 
endorsed,” is not a “warehouse or 
storage” receipt, within Acts (1876) c 
262, punishing the unlawful delivery 
to unauthorized persons of goods 
mentioned in such receipts. State v. 
Bryant, 63 Md. 66, 68. 


and 


60. See statutory provisions; and 
cases infra this note. 
fa]. Illinois statutes; Tllinois 


Warehouse Act (1871) § 25.—(1) Un- 
der this statute which makes it an 
offense for a warehouseman to issue 
a receipt for property not actually in 
store at the time he issued it, or to 
issue any receipt in any respect fraud- 
ulent in its character, the offense con- 
sists solely in issuing the receipt from 
which a fraudulent result: may result 
to another. Sykes v. People, 19 N.E. 
WO Sse til Tic 1 oer Ee aAs AGI C2) 
The intent with which the receipt is 
issued is immaterial, the intent neces- 
sary to constitute the offense relating 
alone to the intent to issue the receipt 
knowing it to be false. Sykes v. Peo- 
ple, supra. (3) It is not the less a 
violation of the statute that the party 
to whom the receipt was issued had 
knowledge that it was false. Sykes v. 
People, supra. (4) Where a ware- 
houseman issues a receipt for a par- 
ticular kind of grain when in fact 
he had no such grain in store, and no 
such grain was deposited by the per- 
son to whom the receipt was issued, 
such receipt will be false or fraudu- 
lent, although the warehouseman may 
have had a large quantity of the 
specified grain at his place of busi- 
ness aS a dealer in the article, which, 
however, is disconnected with his 
warehouse. Sykes v. People, supra. 
(5) The above statute is not repealed 
by implication by Cr. Code §§ 124, 125. 
Sykes v. People, supra. (6) Cr. Code 
§ 124 (Hurd Rev. St. [1905] c 38 § 124) 
provides that whoever fraudulently 
makes any receipt. or other written 
evidence of delivery of grain or other 
goods “upon any wharf or place of 
storage, or in any warehouse, mill, 
store or other building’ when the 
quantity specified therein has not in 
fact been delivered and is not, at the 
time of issuing the receipt, still in 
store, and the property of the person 
to whom the receipt is issued, or for 
the whole or any part of which any 
other receipt is outstanding, or uncan- 
celed, shall be punishable. In con- 
struing this statute the words “wharf 
or place of storage, or in any ware- 
house, mill, store or other building”’ 
include all buildings of all kinds and 
character in which goods or mer- 
chandise are or may be stored (Mc- 
Reynolds v. People, 82 N.B. 945, 230 
Ill. 623), (7) and are not limited to 
public warehouses (Sykes v. People, 
supra). (8) A receipt made by the 
owner to himself of grain stored in 
his own building and transferred to 
another person for value must be re- 
garded as issued within the meaning 
of the statute. McReynolds v. Peo- 
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sold is false or fictitious,®? and delivery of goods with- 
out requiring return of negotiable receipt, without 
obtaining possession of the receipt.%? 
is sometimes made an offense by statute for anyone to 


So, also, it 


ple, supra. 


{[b] Oregon statute—(1) Under 
Hill Code Annot. § 4201 et seq., re- 
quiring warehouse receipts to bear the 
date of issuance, and to state from 
whom the commodity is received, the 
number of sacks, bushels, or pounds, 
the condition of quality, and the terms 
of storage, and, after prescribing such 
requisites as to form, providing that 
all receipts are hereby declared nego- 
tiable, and may be transferred by in- 
dorsement of the party ‘‘to whose or- 
der’ they are issued, a receipt need 
not be negotiable in form in order 
that a warehouseman may be crim- 
inally liable under the subsequent 
provisions of the act for issuing it for 
goods not actually in store. State v. 
Koshland, 35 P. 32, 25 Or. 178. (2) A 
warehouseman who gives receipts to 
a depositor of grain not in the form 
prescribed by the above statute may 
be prosecuted under § 1771, defining 
and punishing larceny by a bailee, for 
a conversion of the grain, instead of 
under the special provisions regulat- 
ing warehousemen. State v. Hum- 
phreys, 70 P. 824, 43 Or. 44. 


61. See statutory provisions; and 
case infra this note. 


[a] Wisconsin statute—(1) Un- 
der a statute requiring a cold storage 
warehouseman to keep accurate rec- 
ords of the artieles of food received 
in, and of the articles of food with- 
drawn from, his warehouse, and pro- 
viding that any person violating any 
provision thereof shall be guilty of 
a misdemeanor, a conviction must be 
based on a violation of Some provision 
of the statute unenlarged by any.rule 
of the dairy and food commissioner 
who is authorized to make rules nec- 
essary to carry the statute into effect. 
S. Miller Cold Storage Co. v. State. 
218 N.W. 192, 195 Wis. 361. (2) Fail- 
ure of a warehouseman to keep ac- 
curate account of the date when cold 
storage eggs were received on the 
premises and to keep accurate account 
of their ownership, although such rec- 
ords were required by a.regulation of 
the dairy and food commissioner, is 
not a violation of the statute, since 
failure of the warhouseman to keep 
records required by such commission- 
er is not made an offense by the stat- 
ute. S. Miller Cold Storage Co. v. 
State, supra. 


62. Reaves Warehouse Corporation 
v. Commonwealth, 126 S.E. 87, 141 Va. 
194 [error dism 46 S.Ct. 481, 271 U.S. 
690, 70 L.Ed. 1154]. 


[a] What constitutes violation of 
statute.—The above statute is violat- 
ed by the placing of a fictitious name 
upon a pile of tobacco and refusal of 
permission of an agent of a codpera- 
tive association to read the tags upon 
the pile of tobacco. Reaves Ware- 
house Corporation vy. Commonwealth, 
126 S.K. 87, 141 Va. 194 [error dism 
46 hata 431, 2:1 U.S. .690,.70 Ta bids 
1154). 


63. See cases infra this note. 


[a] Uniform Warehouse Receipts 
Act.—The Uniform Warehouse Re- 
ceipts Act adopted in Michigan and 
North Dakota makes it a criminal of- 
fense for warehousemen to deliver 
goods knowing that a negotiable re- 
ceipt is outstanding and uncanceled 
without obtaining possession of such 
receipt at or before the time of de- 
livery, except in instances therein 
designated. Mich. Comp. L. (1915) § 
6616; N. D. Comp. L. Suppl. (1925) § 


594 [67 C.J.] 


furnish a false name or address of the owner or 


producer to the warehouseman.*+ 


[§ 293] B. Prosecution—1. Indictment and Infor- 
According as the local constitutions and 
statutes may provide, offenders against statutes mak- 
ing warehousemen punishable for designated acts or 
omissions may be prosecuted by indictment®® or by 
As in prosecutions for 
other statutory offenses,®* the indictment or infor- 
in order to bring the case within the de- 
scription of the offense given in the statute, must 
allege all the essential requisites that constitute it.®° 


mation. 


information and affidavit.®® 


mation, 


[§ 294] 2. Evidence. 


3125a54. (2) In Michigan it was held 
not a eriminal offense for the ware- 
houseman to deliver to the bailor, 
without surrender of a receipt, when 
the receipt had not been negotiated 
and was, in fact, held by the bailor. 
Bunnell v. Ward, 217 N.W. 68, 241 
Mich. 404. (3) In North Dakota it has 
been held that criminal responsibility 
for such delivery is not affected by a 
voluntary arrangement satisfactory 
to the warehouseman and one claim- 
ing to be the owner of the property 


represented by the lost receipt. Dahl 
vy. Winter-Truesdell-Diercks Co., 237 
NeW... 202) 61) ND? 84. 

64. See statutory provisions; and 


case infra this note. 

{a] Kemtucky statute—Under a 
statute providing that no _ tobacco 
shall be received by any warehouse- 
man for sale at public auction, unless 
the true name and address of the pro- 


ducer and owner of such tobacco are: 


furnished the warehouseman by the 
person delivering it, and it shall be 
an offense for any person “to furnish 
a false name or address of the owner 
or producer to any warehouseman,” 
the requirements of the statute are 
satisfied by furnishing the correct 
name of either the “owner” or “pro- 
ducer,” and no offense is committed 
if the warehouseman is furnished the 
true name of tenants who produced 
the tobacco on shares and actually 
delivered it to the warehouse, Boblitt 
v. Commonwealth, 285 S.W. 237, 214 
Ky. 760. 


65. Ind.—WMiller v. State, 43 N.E. 
440, 144 Ind. 401; State v. Miller, 39 
N.E. 148, 664, 140 Ind. 168. 

Iowa.—State v. Stevenson, 3 N.W. 
743, 52 Iowa 701. 


60 N.W. 


Rieger, 
1087, 59 Minn. 151. 

Mo.—State v. Kirby, 
115 Mo. 440. 


Or.—State vy. Koshland, 35 P. 32, 25 
Orn LT. 

66. See cases infra this note. 

{a] In Indiana (1) while the prose- 
ecution of offenders against the ware- 
house statutes may, by express pro- 
vision of one statute, be by indict- 
ment (Miller v. State, 43 N.B. 440, 144 
Ind. 401), (2) prosecutions for viola- 
tion of the warehouse statutes may be 
by affidavit and information under 
another statute providing that all 
public offenses except treason and 
murder may, in certain cases, #e 
prosecuted by affidavit and informa- 
tion (Miller v. State, supra; State v. 
Miller, 39 N.E. 148, 664, 140 Ind. 168). 


67. See Indictments and Informa- 
tions § 257. 


22 S.W. 453, 


As in other eriminal prose- 
cutions®® in a prosecution of a warehouseman for 
larceny of grain, it is not incumbent on the state 
to prove the criminal intent by direct testimony, 
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the jury being permitted, on the proof of the overt 


act, to infer the intent from a consideration of all 


the: evidence.*° 


for violation of 


given."4 


68. Com. v. Mason, 82 Ky. 256, 6 
Ky.L. 244; State v. Kirby, 22 S.Ww. 
453, 115 Mo. 440; State v. Koshland, 
35 P. 32, 25 Or. 178. 


[a] Sale or removal of goods from 
store.—(1) Under Rev. St. (1894) § 
8726 (Rev. St. [1881] § 6547), provid- 
ing that no warehouseman shall sell 
or remove from his control any goods 
for which a receipt has been given 
without the written consent of the 
holder of such receipt, and Rev. St. 
(1894) § 8728 (Rev. St. [1881] § 6549), 
making “any warehouseman” violat- 
ing such section indictable, it was 
held that an information against a 
warehouseman for disposing of wheat 
without the written consent of the 
holder of the warehouse receipt need 
not allege that defendant was a pub- 
lic warehouseman. Miller vy. State, 43 


N.E. 440, 144 Ind. 401. (2) Under 
Burns St. Annot. (1926) §§ 14450, 
14451, an indictment charging that 


warehouse managers accepted wheat 
for storage, issued a receipt therefor, 
and, without the depositor’s written 
consent, sold and converted such 
wheat, sufficiently alleged unlawful 
disposal of grain stored in the ware- 
house. Wallace v. State, (Ind.) 183 

.E. 29. (3) An indictment for a vio- 
lation of -Gen. St. (1878) e@ 124 § 18, 
which forbids one holding grain in 
store to dispose of or deliver it out of 
the warehouse without the owner’s 
express authority and the return of 
the receipt, need not allege a tender 
of the receipt and a demand for the 
grain, the gist of the offense charged 
being the unlawful disposition of the 
grain, and not a failure to redeliver it 
on demand. State v. Rieger, 60 N.W. 
1087, 59 Minn. 151. (4) Under Rev. St. 
(1889) c 18, § 744, providing that all 
warehouse receipts shall be negotia- 
ble by indorsement and delivery, as 
bills of exchange and promissory 
notes, and § 742 making it unlawful 
for any warehouseman or other per- 
son to sell or in any manner remove 
any goods for which a receipt has 
been given by him, ‘‘without the writ- 
ten assent of the person holding such 
receipt,” it must be affirmatively 
charged that the warehouseman sold 
or removed the stored property with- 
out the assent of the holder of his 
receipt therefor. State v. Kirby, 22 
S.W. 453, 115 Mo. 440. 


[b] Issuance of receipt for goods 
not in store.——(1) An _ indictment 
which accuses defendant of felonious- 
ly issuing warehouse receipts for 
whisky as security for a debt, when 
the whisky was not-actually in the 
warehouse and under his control, suf- 
ficiently designates the offense cre- 
ated by St. (1903) § 4772, which pro- 


[§ 295] 3. Trial. 


inal prosecutions generally’! apply in prosecutions 


business by warehousemen.* 
to show by direct examination of a witness that ‘de- 
fendant’s name was signed to warehouse receipts by 
third persons, it was held that the prosecution could 
show by cross-examination that such third persons 
were authorized to sign defendant’s name.** 
in no view of the case can it be held that the evi- 
dence is sufficient to authorize its submission to the 
jury, a peremptory instruction to acquit should be 
Instructions are properly refused where 
there is no evidence on which to base them.*® 


Rules governing trial in crim- 


statutes governing the conduct of 
Where it was sought 


Where 


The 


vides that no warehouseman shall is- 
sue receipts for goods aS security, un- 
less they shall be the property of the 
warehouseman and actually in store 
and under his control. Com. v. Walk- 
er, 89 S.W. 180, 121 Ky. 274, 28 Ky. 
L. 228. (2) An indictment charging 
defendant with operating as owner a 
warehouse, and with being a ware- 
houseman, and that as such he issued 
a warehouse receipt for sheepskins 
not in store, but which does not allege 
that he operated a warehouse for the 
storage of sheepskins or other com- 
modity, is demurrable, as it cannot be 
determined whether the warehouse 
was within the statute (Hill Code An- 
not. § 4201), Which specifies warehous- 
es “where grain, flour, pork, beef, 
wool or other produce or commodity is 


stored.” State v. Koshland, 35 P. 32, 
25 Ore a T8t 

[ec] Variance.—Where an indict- 
ment under Hurd Rev. St. (1905) ¢ 


38 § 125, providing that whoever, hav- 
ing given a receipt or other written 
evidence of the deposit of grain, shall 
sell or in any manner remove such 
grain from the place of storage, with- 
out the consent of the holder of the 
receipt, shall be punished as therein 
prescribed, charged that defendant, 
having given such a receipt, removed 
a large amount of the corn, ‘‘to wit, 
all of the said 4,670 bushels and 40 
pounds,” but the proof showed that 
three thousand bushels of corn were 
left in the elevator, it was held that 
there was no variance. McReynolds 
v. People, 82 N.E. 945, 230 Ill. 623. 


69. See Criminal Law §§ 1566, 1567. 


70. State v. Humphreys, 70 P. 824, 
43 Or. 44. 


71. See Criminal Law §§ 2000-2614. 
72. See cases infra this section. 


73. oe v. Humphreys, 70 P. 824, 
43 Or. 


74. oth v. Commonwealth, 285 
S.W. 237, 214 Ky. 760. And see Crim- 
inal Law § 2299. 


75. Miller y. State, 43 N.E. 440, 144 
ne 401. And see Criminal Law § 


[a] Thus, on trial, under Rev. St. 
(1894) § 8726 (Rev. St. [1881] § 6547), 
forbidding a warehouseman to dispose 
of goods stored without the written 
consent of the holder of the sware- 
house receipt, where it was shown 
that the wheat wrongfully disposed of 
was stored in defendant’s warehouse 
at the owner’s risk, and there was no 
evidence that it had been sold to him, 
or that it was agreed that wheat of 


like kind and quantity could be tak- | 


en out by the holder of such receipt, 
a request to charge that defendant 


For later cases. developwents and changes in the law see Annotations, same title and section number. 


§§ 295-297] 


refusal of the court to withdraw from the jury an 
unproved charge is not ground for reversal if no 
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VI. SAFE DEPOSITARIES"? 


[By Henry H. Sxyixs] 


[§ 296] A. In General. Generally speaking, a 
“safe depositary” or “safe deposit company” whose 
business it is to keep and maintain safe deposit 
vaults and safes and strong boxes for the safe- 
keeping of valuable articles and property’® is a 
particular kind of bailee’® and is governed and con- 
trolled in respect of the conduct of its business and 
the rights and liabilities arising therefrom by the 
statutes and rules of law which regulate and con- 
trol bailments®® and warehousemen*! generally, ex- 
cept to the extent that such matters are regulated 
and controlled by special statutory provisions,” 
or by special rules of law which have arisen because 
of the peculiar nature of the safe deposit business.®? 
A corporation may be organized under the general 
incorporation laws of the state for the purpose of 
engaging in the business of operating safe deposit 
vaults.*4 Such a company is regarded as a ware- 
housing and not a banking corporation,®® and, in 
the absence of special statutes, is governed by the 
statutes relating to warehousing, and not by those 
relating to banking corporations.*® 


Lease of business. A corporation formed for the 
purpose of maintaining, operating, and managing 
a system of safety vaults may lease its vaults to 
another and carry out its purposes through the in- 


fra note 4. 
[a] 


could dispose of it as he pleased “if 
the wheat was purchased to be paid 
for on demand, or if the agreement 
was that wheat of like kind and 


In case of loss of contents of 
safe deposit box, the law applicable 


[67 C.J.] 595 
prejudice resulted therefrom.*® 
strumentality of the leasee.®7 
[§ 297] B. Stockholders’ Liability.°* Under a 


statute making the stockholders of a safe deposit 
company individually responsible for the contracts, 
debts, and engagements of the company, to the ex- 
tent of the amount of their stock therein, at the par 
value thereof in addition to the amount invested 
in such shares, the liability imposed on such stock- 
holders is statutory and joint and several, whether 
the remedy is pursued in equity or in an action at 
law.8® If the deposit company’s liability to the ered- 
itor is first established, as required by statute,°°® a 
judgment creditor of the.deposit company may sue 
in equity to enforce the stockholders’ liability,°+* 
and where the statute authorizes a recovery from 
stockholders who were such when the debt was con- 
tracted, or from any subsequent stockholder, both 
a seller and a buyer of stock may be made defend- 
ants,®? and both are liable for the debt; but a pay- 
ment by either satisfies it.°* In such a suit a stock- 
holder is not entitled to offset against the liabil- 
ity an indebtedness of the corporation to him not 
reduced to judgment,®* but may set off the amount 
paid by him of an assessment levied against the 
stockholders to swell the assets for liquidation.®® 
The amount of the judgment creditor’s claim which 


87. La Salle vy. 
Bank, 204 Ill.App. 518 


Leases by corporation generally see 


Hamilton Nat. 


quantity might be taken,’ was prop- 
erly refused. Miller v. State, 43 N.H. 
440, 144 Ind. 401. 


76. People v. Budd, 22 N.H. 670, 
682, 1L7 Ni.) 15.621, 15 Amis. Rey 460) 
5 aR, A. 559,007, IN. Y Cr, 2189. 


{a] Rule applied.—Where, on trial 
for violating Acts (1881) e¢ 581 § 1, 
fixing the maximum charge for re- 
ceiving, weighing, and discharging 
grain by means of elevators at five- 
eighths of a cent a bushel, and for 
trimming and shoveling grain to the 
leg of the elevator “the actual cost,” 
it was undisputed that defendant 
charged an illegal rate for elevating 
grain, and a conviction was followed 
by the infliction of the lowest penalty 
for a single offense, a refusal to with- 
draw from the jury an allegation of 
overcharge for trimming and shovel- 
ing was not prejudicial error, al- 
though such allegation was not prov- 
en. People v. Budd, 22 N.B. 670, 682, 
117 N.Y. 1, 621, 15 Am.S.R. 460, 5 L. 
R.A. 559, 7 N.Y.Cr. 189. 


77. Cross references: 


Depositaries generally see Deposita- 
ries 18 C.J. p 560. 
“Safe deposit company” 54 C.J. p 1116. 
“Safe depository” 54 C.J. p 1116 text 
and note 48. 
78. See 54 C.J. p 1116 text and note 
Bis 
79. See infra § 298. 
80. National Safe Deposit Co. v. 
Stead, 95 N.E. 973, 250 Ill. 584, Ann. 
Cas.1912B 430 [aff 34 S.Ct. 209, 232 Aue 
S. 58, 58 L.Ed. 504]; Young v. First 
Nat. Bank, 265 S.W. 681, 150 Tenn. 
451, 40 A.L.R. 868. And see cases in- 


to the keeper of the safety deposit 
vault is that relating to bailments. 
Chicago German Hod Carriers’ Union 
and Benevolent Soc. v. Security Trust 
& Deposit Co., 146 N.E. 135, 315 Ill. 
204. 


Bailments generally see Bailments 
6 C.J. p 1080. 


81. See supra §§ 10-290. 

82. See statutory provisions. 

83. See infra §§ 297-305. 

84. McIlvaine v. Foreman, 126 N. 


E. 749, 292 Ill. 224. 


Purposes of incorporation generally 
see Corporations §§ 118-121. 

85. State v. Kelsey, 22 A. 342, 53 
N.J.Law 590; New Jersey Title 
Guarantee, etc., Co. v. Rector, 75 A. 


931, 76 N.J.Eq. 587. 
e6. State v. Kelsey, 22 A. 342, 53 
N.J.Law 590; New Jersey Title 


Guarantee, etc., Co. v. Rector, 75 A. 
931, 76'N.J.Eq. 587. 


[a] Safe deposit company organ- 
ized under the general incorporation 
laws “to keep and maintain safe de- 
posit vaults . . for the safe keep- 
ing of valuable articles” is not sub- 
ject to the terms of a statute treat- 
ing exclusively of financial associa- 
tions designed to derive profit from 
the loan or use of money or securities. 
State v. Kelsey, 22 A. 342, 53 N.J.Law 
590. 


[b] In New York safe deposit com- 


panies which were brought under a 


general statute by L. (1875) ec 613 
were embodied in Banking L. (1909) 
§§ 300-304, and have since been em- 
bodied in Banking L. (1914) §§ 315- 
Sole 


Corporations §§ 2808-2818. 


eases to customers see infra §§ 
298-303. 


_ 88. Generally see Banks and Bank- 
ing 88 62-119; Corporations §§ 1474- 


89. Mosler Safe Co. v. Guardian 
Trust Co., 101 N.E. 786, 208 N.Y. 524. 


90. Mosler Safe Co. v. Guardian 
Trust Co., supra. 


[a] Application of statute.—A 
statutory provision that no action 
shall be brought against a stockhold- 
er for a debt of the. corporation until 
judgment has been recovered against 
the corporation and an execution re- 
turned unsatisfied applies to an action 
by a creditor to enforce stockholders’ 
liability of a safe deposit company, 
but not to an action brought by the 
superintendent of banks. Mosler 
Safe Co. v. Guardian Trust Co., 101 
N.E. 786, 208 N.Y. 524. 


91. Mosler Safe Co, 
Trust: Co.,. supra; 


{a] Statutory right of superintend- 
ent of banks to institute and main- 
tain an action to enforce the personal 
liability of stockholders imposed by 
statute has been held not exclusive, 
and a judgment creditor may sue to 
enforce the liability. Mosler Safe Co. 
v. Guardian Trust Co., 101 N.E. 786, 
208 N.Y. 524. 


v. Guardian 


92. Mosler Safe Co. v. Guardian 
Trust Co., supra. 

93. Mosler Safe Co. v. Guardian 
Trust Co., supra. 

94. Mosler Safe Co. v. Guardian 
Trust Co., supra. 

95. Mosler Safe Co. v. Guardian 
Trust Co., supra. 


596 [67 C.J.] 


remains unpaid after the application thereto of the 
assets of the company is the amount for which the 
stockholders are lable, and is the amount on which 
an extra allowance must be computed.°*® Plaintiff 
in such ease is entitled to a joint and several judg- 
ment, and to collect the same from whomsoever it 
may, the stockholder compelled to pay being entitled 
to contribution;®™ and where the judgment fixes 
the amount of assessments and of the proceeds of a 
sale of corporate property, and an order obtain- 
ed without objection by the superintendent of banks 
provides for a distribution of the funds, and the 
stockholders acquiesce therein, the assessments may 
be used for the purposes of contribution against oth- 
er stockholders only to the extent to which they were 
employed to extinguish the liability of the judg- 
ment creditor.°® 

Report of referee. Where, in such action, an in- 


terlocutory judgment directs the referee to report 
the sums necessary for the stockholders to pay to 


[a] Finding that advancements by 
defendants to the corporation had}. 
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“The interesting suggestion is made 
that the relationship between a 
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satisfy their liability and the amount paid by any 
stockholder, the report of the referee, setting forth 
that the stockholders are liable to the extent stat- 
ed, subject to a deduction based on a corporate divi- 
dend, sufficiently complies with the judgment.®?® 


[§ 298] C. Lease of Safe Deposit Box and De- 
posits Therein—1. Nature of Relation Created. Al- 
though there has been some authority to the ef- 
fect that a lease of a safe deposit box or safe and 
the possession thereof by the lessee and the plac- 
ing of his property therein creates the relation of 
landlord and tenant, the great weight of author- 
ity is to the effect that the transaction constitutes 
a bailment for hire or mutual benefit,? or, as it has 
been termed, a special bailment,* and the relation 
of bailee and bailor is created between the par- 
ties thereto,* and this relation is not changed by 
the fact that the deposit company does not know, and 
is not expected to know, the character and deserip- 


Deposit Co., 25 N.E. 294, 123 N.Y. 57, 
20 Am.S.R. 718, 9 L.R.A. 438; Sagen- 


been made to pay current expenses 
does not import that it was used to 
pay debts for which they were person- 
ally liable. MOSISOPMOALe: O04 | tye 
Guardian Trust Co., 138 N.Y.S. 298, 
Poe ADD: DIN. 11%. 


96. Mosler Safe Co. v. Guardian 
Trust Co., supra. 

$7. Mosler Safe Co. v. Guardian 
Trust Co., supra. 

98. Mosler Safe Co. v. Guardian 
Trust,Co., supra. 

99. Mosler Safe Co. v. Guardian 


Trust Co., supra. 


1. See People v. Mercantile Safe 
Deposit Co., 143 N.Y.S. 849, 159 App. 
Div. 98, 100 (where the court said: 
“The relation between defendant and 
Tis = custoniers wi; may have some 
elements comparable to those in a 
case of bailment, but the legal status 
of the parties seems +, LO Dearca 
closer analogy to that arising from 
the relation which exists between 
tenants of a general office building 
and the landlord thereof, who keeps 
within his control and under his care 
and protection the common means of 
access to the building and to the 
suites of Offices therein, but as to 
whiwh, subject to any regulations that 
may have been established by the 
landlord, the rights of the tenant Aare 
exclusive’”’). 


[a] “There is some variance and 
confusion in the decisions of the 
courts and in the conclusion of text 
writers as to the proper definition of 
the relation existing between the les- 
sor and Jessee of safe deposit boxes, 
under conditions similar to those in 
this case. In some of the cases and 
by some of the text writers, it is held 
that the relation between them is that 
of lessor and lessee, while in many 
of the best considered cases, both in 
this country and in England, the 
courts have regarded and treated a 
transaction such as the one before us 
as a bailment, and the relation exist- 
ing between the lessor and lessee of 
the boxes as that of bailor and 


bailee.’’ Security Storage & Trust Co. 
v. Martin, 125 A. 449, 144 Md. 536, 
548. 


[b] The company ‘cannot rest up- 
on the broad principle of landlord and 
tenant, (1) because its possession and 
control of the box is more complete 
than that of landlord over the prop- 
erty which he leased.” Blair y. Riley, 
175 N.E. 210, 212, 37 OhioApp. 210. (2) 


lessor bank and a lessee customer, 
with respect to a safety deposit box, 
on principle, is that of landlord and 
tenant, and that the bank’s possession 
of the contents of the box is analo- 
gous to the possession which a land- 
lord has of the contents of the house 
which he has rented to his tenant, 
It is conceded that the greater weight 
of authority sustains the proposition 
that the relationship is that of bailor 
and _bailee. Under a contract by 
which the relationship of landlord 
and tenant is established, both title 
to and possession of the subject-mat- 
ter of the contract is transferred to 
the tenant, during the term of the 
lease. During said term, the landlord 
has no rights or’ duties as between 
himself and his tenant with respect 
to the property leased. The contract 
between the bank and its customers 
does not affect the title to the prop- 
erty, which remains in the customer, 
but does result in the transfer of pos- 
session to the bank. The suggestion 
is interesting but not persuasive.” 
Morgan v. Citizens’ Bank of Spring 
Hope, 129 S.E. 585, 587, 190 N.C. 209, 
42 Ac iR. 1299. 


2. Underhill v. U. S. Trust Co., 241 
S.W. 812, 195 Ky. 149; Security Stor- 
age and Trust Co. v. Martin, 125 A. 
449, 144 Md. 536; Morgan y. Citizens’ 
Bank of Spring Hope, 129 S.H. 585, 
190 N.C. 209, 42 A.L.R. 1299; Moon v. 
First Nat. Bank, 135 A. 114, 287 Pa. 
398; Trainer v. Saunders, 113 A. 681, 
270 Pa. 451, 19 A.L.R. 861; Reading 
Trust Co. v. Thompson, 98 A. 9538, 254 
Pa. 333. And see cases infra note 4. 


S Blair v. Riley, 175 N.E. 210, 37 
OhioApp. 513. 


4 Cal.-—Webber v. Bank of Tracy, 
225 P. 41, 66 Cal.App. 29. 


Idaho.—Rosendahl v. Lemhi Valley 
Bank, 251 P. 293, 43 Idaho 273. 


Ill.— National Safe Deposit Co. v. 
Strod, 95 N.E. 9738, 250 Til. 584, Ann. 
Cas.1912B 430 [aff 34 S.Ct. 209, 232 
U.S. 58, 58 L.Iad. 504]; Mayer v. Bren- 
singer, 154) ,N.H.. 169,180 11. 20) 7.2 
Am.S.R. 196; Framheim v. Miller, 241 


Ill.App. 328; Shoeman v. Temple 
Safety Deposit Vaults, 189 Ill.App. 
316. 


Ky.—Underhill v. U. S. Trust Co., 
241 (SW. 8l2; 195 Key. 1149; 


Md.—Security Storage and Trust 
Co. v. Martin, 125 A. 449, 144 Md. 536. 


N.Y.—Roberts v. Stuyvesant Safe 


dorph v. First Nat. Bank, 218 N.Y.S. 
191, 218 App.Div. 285; Moller v. Lin- 
coln Safe Deposit Co., 161 N.Y.S. 171, 
174 App.Div. 458; Lockwood v. Man- 
hattan Storage & Warehouse Co., 50 
N.Y.S. 974, 28 App.Div. 974; In re 
Ackerman’s Estate, 169 N.Y.S.. 1073, 
103 Mise. 175. 


N.C.—Morgan v. Citizens’ Bank of 
Spring Hope, 129 S.K. 585, 190 N.C. 
209, 42 A.L.R. 1299; Trustees of Elon 
College v. Elon Banking & Trust Co., 
es 64182 Nii 29851 %e Aaron 


Pa.—Trainer v. Saunders, 113 A. 
681, 270 Pa. 451,19 A.L.R. 861; Read- 
ing Trust Co. v. Thompson, 98 A. 953, 
254 Pa. 333; Pittsburgh Safe Deposit 
eos Ve, Pollock; $85,.ba. 390 2 Amok. 


Tenn.—Young v. First Nat. Bank, 
266 S.W. 681, 150 Tenn. 451, 40 A.L.R. 


Tex.—Guaranty Trust Co. v. Diltz, 
91 S.W. 596, 42 Tex.Civ.App. 26. 


[a] “The decided weight of author- 
ity is to the effect that the relation- 
ship between a bank and its custom- 
er, resulting from the rental by the 
former to the latter of a safety de- 
posit box, with respect to the con- 
tents of said box, placed therein for 
safe-keeping, is that of bailor and 
bailee, the bailment being for hire or 
mutual benefit. . . . The fact 
that the safety deposit box can be 
unlocked and opened, and access had 
to its contents, only by the joint ac- 
tion of the customer, who has posses- 
sion of the individual key, and @f the 
bank, which has possession of the 
master key, does not affect the char- 
acter of the relationship. The own- 
ership of the property enosited in 
the safety deposit box remains in the 
customer. Under the contract, it 
must be kept in the place designated 
and agreed upon by the parties, to 
which access can be had only by their 
joint action. The place in which the 
property shall be kept is not to be 
determined solely by the bank. This 
is the only element of the contract 
which seems to differentiate it from 
a pure bailment as defined by the 
text-writers and approved by judicial 
decisions. . This element is 
not sufficient to affect the relation- 
ship between the parties.” Morgan 
v. Citizens’ Bank of Spring Hope, 129 
aac 585, 587, 190 N.C. 209, 42 A.L.R. 


For later cases, developments and changes In the law see Annotations, same title and section number. 


§§ 298-300] 


tion of the property deposited,’ or by the fact that, 
although the lessee holds the keys to his box, he ean- 
not open it except by the use of his key in connec- 
tion with another key in the possession of the lessor.°® 


[§ 299] 2. Operation and Effect of Lease Gener- 
ally. Where the lease is to joint lessees, the agree- 
ment cannot be modified without the assent of both 
lessees,‘ and the custody or location of the con- 
tents of a box cannot be changed by the company, 
or by one lessee and the company, without the as- 
sent of the other lessee.*® 


Rights of spouses. Where a husband and wife 
rent a safe deposit box, they become tenants in com- 
mon of the lease,!® but securities which are the sep- 
arate property of each and are placed therein re- 
main the property of the spouse placing them in the 
box,!+ unless the ownership is changed by contract.1? 


Property of third person. A safe deposit com- 


pany is not liable for the loss from a safety deposit ° 


box of the property of a third person with whom it 
has no contractual relation,+? even though the box 
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was rented with the intention by the lessee that 
such person could put articles in the box, if the 
deposit company had no notice of that fact or of the 
fact that such third person’s articles were deposited 
in the box.'4 


[§ 300] 3. Custody, Care, and Liability for Loss 
or Injury—a. In General. The legal custody of the 
contents of a safe deposit box is in the safe deposit 
company, the bailee,!® and, as in the case of bailees’* 
or warehousemen!? generally, although the bailor 
keeps the key to the safe deposit box,’* in the ab- 
sence of a special contract, it is the duty of the 
bailee to exercise ordinary care and diligence,*® that 
is, such care and diligence as a reasonably prudent 
person or corporation would exercise under like cir- 
cumstances in safeguarding the contents of the box ;”° 
it must take such measures to safeguard the prop- 
erty on deposit as are customarily used in the com- 
munity by an ordinarily careful institution, fairly 
comparable in size and other conditions with the 
deposit company;?! and it is not relieved of this 


5 National Safe Deposit Co. v. 
Stead, 95 N.E. 973, 250 Ill. 584, Ann. 
Cas.1912B 430 [aff 34 S.Ct. 209, 232 U. 
S. 58, 58 L.Ed. 504]. 

6. Ill.—National Safe Deposit Co. 
v. Stead, supra. 


Md.—Security Storage and Trust 
a v. Martin, 125 A. 449, 144 Md. 

N.Y.—Lockwood Vi Manhattan 
Storage & Warehouse Co., 50 N.Y.S. 
974, 28 App.Div. 68. 


N.C.—Morgan v. Citizens’ Bank of 
Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299. 

Pa.—Reading Trust Co. v. Thomp- 
son, 98 A. 953, 254 Pa. 333. 


7. Kirwan v. Citizens’ Union Nat. 
Bank, 299 S.W. 1104, 222 Ky. 65. 


Modification of: 


Bailment generally see Bailments § 
34. 


Lease generally see Landlord and 
Tenant §§ 448-452. 


8. Kirwan v. Citizens’ Union Nat. 
Bank, 299 S.W. 1104, 222 Ky. 65. 


Custody of contents generally see 
infra § 300. 


9 Mutual rights as to property 
pair rine see Husband and Wife §§ 


10. In re Squibb’s Estate, 160 N. 
Y.S. 826, 95 Misc. 475. 


11. In re Squibb’s Estate, supra. 


[a] Bonds found at the death of 
the wife in a safe deposit box owned 
by herself and husband are not the 
property of the wife, although in an 
envelope indorsed as such, the bonds 
originally belonging to the husband, 
and there being no showing of a com- 
pleted gift. In re Squibb’s Estate, 
160 N.Y.S. 826, 95 Misc. 475. 


12. In re Squibb’s Estate, supra. 

13. Coons v. Philmont First Nat. 
Bank, 218 N.Y.S. 189, 218 App.Div. 
283. 


14. Coons v. Philmont First Nat. 
Bank, supra. 

_{a] Thus a bank is not liable for 
loss through burglary of plaintiff's 
securities from her father’s safety 
deposit box, in the absence of a con- 
tractual relation between plaintiff 
and the bank, even though the father 
leased the box for the safe-keeping 
of his and his family’s securities, 
where the bank had no notice or 
knowledge that plaintiff's securities 


were deposited therein. Coons v. 
Philmont First Nat. Bank, 218 N.Y.S. 
189, 218 App.Div. 283. 


15. National Safe Deposit Co. v. 
Stead, 95 N.E. 973, 250 Ill. 584, Ann. 
Cas.1912B 4380 [aff 34 S.Ct. 209, 232 U. 
S. 58, 58 L.Ed. 504]. 


16. See Bailments §§ 57-61. 
17. See supra §§ 10-290. 
18. Schaefer v. Washington Safe- 


ty Deposit Co., 117 N.E. 781, 281 I11. 
43, Ann.Cas.1918C 906 [rev 203 Ill. 
App. 221]; Jones v. Morgan, 90 N.Y. 
4, 48 Am.R. 131. And see cases infra 
note 20. 


19. What constitutes ordinary 
care and diligence generally see Neg- 
ligence §§ 51-82. 


20. U.S.—Bank of 
Brown, 8 F.(2d) 321. 


Cal.—Webber v. Bank of Tracy, 225 
PR. 41, 66 Cal.App. 29. 

Idaho.—Rosendahl v. Lemhi Val- 
ley Bank, 251 P. 293, 43 Idaho 273. 


Ill.—Chicago German Hod Carriers’ 
Union and Benevolent Soc. v. Securi- 
ty Trust & Deposit Co., 146 N.E. 135, 
315 Ill. 204; Schaefer v. Washington 
Safety Deposit Co., 117 N.E- 781, 281 
Ill. 48, Ann.Cas.1918C 906 [rev 203 IIl. 
App. 221; 
v. Stead, 95 N.E. 973, 250 Ill. 584, Ann. 
Cas.1912B 430 [aff 34 Si'Ct. 209, 232 
U.S. 58, 58 L.Ed. 504]; Roberts v. 
Minier, 240 Ill.App. 518; Shoeman v. 
Temple Safety Deposit Vaults, 189 
Ill.App. 316; Bauman v. National Safe 
Deposit Co.,,124 Ill.App. 419. 

Md.—Security Storage & Trust Co. 
v. Martin, 125 A. 449, 144 Md. 536. 

N.Y.—Jones v. Morgan, 90 N.Y. 4, 
43 Am.R. 131, 15 N.Y.Wkly.Dig. 318 
[aff 24 Hun 372]. 

N.C.—Morgan y. Citizens’ Bank of 
Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299: 

Pa.—Moon vy. First Nat. Bank, 135 
A. 114, 287 Pa. 398. 

Tenn.—Young v. First Nat. Bank, 
265 S.W. 681, 150 Tenn. 451, 40 A.L.R. 
568. 

Tex.—Guaranty Trust Co. v. Diltz, 
91 S.W. 596, 42 Tex.Civ.App. 26. 


Grottoes v. 


Wash.—Sporsem vy. First Nat. 
Bank, 233 P. 641, 133 Wash. 199, 40 
A.L.R. 854; Harland v. Pe Ell State 


Bank, 210 P. 681, 122 Wash. 289. 


[a] “A safe deposit company 
holds out to the public the implied 


National Safe Deposit Co.- 


agreement that property placed in its 
custody will be protected, so far as 
reasonable human foresight will per- 
mit, from the ordinary dangers to 
which valuables, whether in the 
shape of money, bonds, jewelry or 
other forms, are exposed, through 
the cupidity and daring of those wha, 
as experience shows, are always on 
the lookout to possess themselves of 
the property of others by fraud or 
criminal violence.” Masonic Temple 
Safety Deposit Co. v. Langfelt, 117 
lil.App. 652, 656. 


[b] “What constitutes reasonable 
care (1) in the particular case de- 
pends upon the circumstances, upon 
the nature of the company’s under- 
taking, upon the confidence which it 
invites, and upon the value and char- 
acter of the deposit entrusted to its 
care.” Masonic Temple Safety De- 
posit Co. v. Langfelt, 117 Ill.App. 652. 
(2) “What would be the exercise of 
ordinary care with regard to articles 
of a certain kind, might be far from 
such with regard to those of a dif- 
ferent sort.” Webber v. Bank of 
Tracy, 225 P. 41, 66: Cal.App. 29, 33. 


[ec] Negligence is not inferable (1) 
from a failure to keep the boxes be- 
hind a stronger door of the vault, es- 
pecially where the bank was accustom- 
ed to use the boxes for its own money 
and bonds. Webber v. Bank of Tracy, 
225 P. 41, 66 Cal.App. 29. (2) The 
facts that a country bank, which did 
not represent or advertise that its 
safe deposit boxes were burglar 
proof, did not employ a night watch- 
man, only kept electric lights burn- 
ing in the bank until approximately 
11 P. M., did not equip its building 
with a burglar alarm, and deposited 
its own securities in a screw door 
steel safe, do not show lack of ordi- 
nary care to protect bonds deposited 
in a safe deposit box from burglary, 
“safe deposit box’’ being a _ trade 


name. Young v. First Nat. Bank, 265 
Bae Golly 50) Tenn: 4515" °40) Acar 
{d] In Kentucky, where a trust 


company for a consideration agrees 
to keep safely a box of valuables, it 
is a bailee for hire, and as such must 
exercise the highest degree of care 
in keeping the box, being liable for 
any loss or damages resulting from 
even slight negligence. Underhill v. 
bake Trust Co., 241 S.W. 812, 195 Ky. 


21. Bank of Grottoes v. Brown, 
8 F.(2d) 321; Webber v. Bank otf 
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duty by a provision of the contract that it shall use 
diligence to prevent an unauthorized person from 
having access to the safe deposit box, and beyond 
this shall not be responsible for the contents of the 
safe.22 If the bailee fails to exercise such care and 
diligence, it is liable for any loss of the contents 
of a safe deposit box which occurs as a proximate re- 
sult of its negligence.2* However, in the absence of 
a special contract therefor, the bailee is not an in- 
surer of the property against loss,?* and is not re- 
quired to have a condition of perfect safety in the 
management of its vault and safe deposit boxes.*® 


Insurance.2* An agreement to give property de- 
posited in a safety deposit box the same care as the 
bailee gives its own property does not require it to 
insure such property, although it insures its own 
property.?7 

Limitation of liability. A contract by which a de- 
positary “assumed no liability for any loss or dam- 
age that might occur” from safety deposit boxes, 
if construed to limit liability of the depositary for its 
own negligence, is ineffective, since the law fixes such 
liability ;?8 and where the original contract between 
the lessor and the lessee of a safe deposit box, limit- 
ing the lessor’s liability for loss, expires at the end 
of the first year, and thereafter the relationship is 
continued under the contract containing no limitation 
as to the amount of the lessor’s lability, the lessor 


UVACK maar. Esp sly 
Moon v. First Nat. Bank, 135 A. 


66 Cal.App. 29; 
114, 
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failure to return the securities. 
endorph v. First Nat. Bank, 218 N.Y. 


[$§ 300-301 


cannot set up the limitation in the original contract 
in an action for loss of valuables by the lessee.?° 
A statute limiting a depositary’s liability for negli- 
gence to the amount which he is informed by the 
depositor, or has reason to suppose, the property de- 
posited to be worth, has no application to protect a 
safe deposit company from lability for the actual 
value of property lost through its negligence, since 
the manner of conducting its business contemplates 
that it shall not know the value of the thing depos- 
ited.8° 

Trespass. A safe deposit company is liable as for 
a trespass for property taken from a depositor’s 
vault by officers acting under a search warrant which 
does not describe the property found in the vault and 
taken away by such officers, as su¢h taking should be 
prevented by the officers of the company, if possible, 
or they should use legal means to regain possession 


of the property. 


[§ 301] b. Loss by Theft or Embezzlement.®? In 
accordance with the above rules,** if the bailee ex- 
ercises reasonable care in safeguarding the property, 
it cannot be held liable for the theft or embezzle- 
ment of the contents of a safety deposit box.** But 
on the other hand, if it is negligent in this regard, 
it may be held liable for such theft or embezzle- 
ment,*® and it is no defense to an action for the re- 
covery of the value of property stolen that the 


P. 41, 66 Cal.App. 29; Morgan v. Citi- 
zens’ Bank of Spring Hope, 129 S.BH. 


Sag- 


287 Pa. 398. 


[a] ‘fhe influence of custom and 
business must . . . be considered 
in determining what is ordinary care, 
as in certain businesses or trades dis- 
position may be made of property or 
goods by a man of ordinary prudence 
which, under other circumstances, 
would certainly be open to the charge 
of gross negligence.’ Webber v. 
an of Tracy, 225 P. 41, 66 Cal.App. 

Soap 


[b] Facts not showing negligence. 
—A country bank’s failure to install 
a burglar alarm or employ a night 
watchman, the absence of a telephone 
system, inadequate locks and eye 
bolts on the back door of the build- 
ing, frosted windows, etc., obscuring 
a view of the vault door, etc., is an 
insufficient basis for inference of neg- 
ligence in guarding the contents of 
safe deposit boxes in a burglarized 
vault. Webber v. Bank of Tracy, 225 
P. 41, 66 Cal.App. 29. 


22. Cussen vy. California Sav. 
Bank, 65 P. 1099, 188 Cal. 534, 85 Am. 
S.R. 221; McDonald v. Wm. D. Per- 
kins & Co., 234 P. 456, 183 Wash. 622, 
40 A.L.R. 859. 


[a] Reason for rule.—This provi- 
sion “was only intended to fix the de- 
gree of care required to be exercised 
by defendant (bailee), not in guard- 
ing the property placed in its charge, 
but in the identification of parties 
claiming to be its customers.” Cus- 
sen v. Southern California Sav. Bank, 
65 P. 1099, 133 Cal. 534, 85 Am.S.R. 
221. 

23. Webber v. Bank of Tracy, 225 
P. 41, 66 Cal.App. 29; Sagendorph v. 
First Nat. Bank, 218 N.Y.S. 191, 218 
App.Div. 285. And see cases supra 
note 20. 

[a] Actionable negligence by a 
bank as bailee of securities in a 
safety deposit box is that only which 
is the proximate cause of the loss or 


S. 191, 218 App.Div. 285. 


24. Webber v. Bank of Tracy, 225 
P. 41, 66 Cal.App. 29; Rosendahl v. 
Lemhi Valley Bank, 251 P. 293, 43 
Idaho 2738; Morgan v. Citizens’ Bank 
of Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299. 


Duty to insure see infra text and 
note 27. 


25. Shoeman v. Temple Safety De- 
posit Vaults, 189 Ill.App. 316. 


[a] Boxes absoiutely impregnable 
are not required to free the bailor 
from negligence, since it is bound to 
use only ordinary care. Shoeman v. 
Temple Safety Deposit Vaults, 189 
Tl. App. 316. 


26. Duty to insure by: 
Bailee generally see Bailments § 45. 


Warehouseman generally see supra 
§§ 111-118. 


Not liable as insurer see supra text 
and note 24 

27. Sagendorph vy. First Nat. 
rae 218 N.Y.S. 191, 218 App.Div. 

oO. 

28. Sporsem vy. First Nat. Bank, 
233 P. 641, 183 Wash. 199, 40 A.L.R. 
854. J 

29. McDonald v. Wm. D. Perkins 
& Co., 234 P. 456, 138 Wash. 622, 40 
A.L.R. 859. 

30. Cussen v. Southern California 
Sav. Bank, 65 P. 1099, 183 Cal. 534, 85 
Am.S.R. 221. 

81. Roberts v. Stuyvesant Safe- 
Deposit Co., 25 NE. 294, 123 N.Y. 57, 
20 Am.S.R. 718, 9 L.R.A. 438, 1 Am. 
Neg.Cas. 535. 

Trespass generally see Trespass 63 
C.J. p 876. 2 

32. Liability of warehouseman 
generally, for theft see supra §§ 128— 
L3L. 


33. See supra § 300. 
34. Webber v. Bank of Tracy, 225 


585, 190 N.C. 209, 42 A.L.R. 1299. 

[a] Tllustrations.—(1) A bank is 
not liable for the loss of the contents 
of a safe deposit box by burglary 
where the box was in a vault having 
a steel door similar to those in use 
by similar banks and generally rec- 
ognized as reasonably safe, which 
was opened by the use of high ex- 
plosives, and the box itself was bro- 
ken open by the use of a sledge ham- 
mer and chisel. Morgan vy. Citizens” 
Bank of Spring Hope, 129 S.E. 585, 
LION: C2 2099542- AG Re T2909 (2) 
country bank conforming to the prac- 
tice of all other such banks in the 
state in towns of like population and 
character in maintaining safe deposit 
vaults in a building as good or bet- 
ter than an ordinary country bank 
building with the usual interior ar- 
rangement, and protecting the vault 
by doors similar to those of other such 
banks in similar sized communities, 
is not liable for loss of the contents 
of safe deposit boxes by burglary, 
although it had neither a night watch- 
man nor a burglar alarm, which no 
such bank in the state had up to the 
time of the burglary. Webber v. 


Pant of Tracy, 225 P. 41, 66 Cal.App.. 


__ 35. Cal.—Cussen v. Southern Cal- 
ifornia Sav. Bank, 65 P. 1099, 133 Cal. 
534, 85 Am.S.R. 221; Webber v. Bank 
of Tracy, 225 P. 41, 66 Cal.App. 29. 


Pa.—Pittsburgh Safe Deposit Co.. 
v. Pollock, 85 Pa. 391, 27 Am.R. 660. 


Tenn.—Young v. First Nat. Bank,, 
aoe S.W. 681, 150 Tenn. 451, 40 A.L.R. 


Tex.—Guaranty Trust Co. v. Diltz, 
91 S.W. 596, 42 Tex.Civ.App. 26 

Wash.—Harland vy. Pe Ell State 
Bank, 210 P. 681, 122 Wash. 289 
_ ta] Finding of negligence was 
justified where plaintiff, on renting a 
safe in defendant’s vaults, received 
only one of the two keys, and money 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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bailor was aware of the conditions under which the 
property was kept and permitted it to remain with- 
out objection,®® especially where he was fully as- 
sured by an officer of the bailee that the property 
would be fully protected by increasing the burglary 
insurance.*? If the theft is by an officer or agent, 
of the bailee, within the apparent scope of his au- 
thority, the bailee cannot defeat recovery against. it 
therefor on the ground that the officer or agent act- 
ed beyond the scope of his authority;*8 nor ean it 
assert its want of knowledge of the honesty of such 
officer or agent.°® A statement by the bailee’s cash- 
ier to the bailor, by way of a promise to pay for 
property stolen therefrom, is a mere expression of 
opinion, and does not affect the company’s liability.*° 


Apprehension and prosecution of burglars, A safe 
deposit company’s agreement to give the property 
deposited in a safety “deposit box the same care that 
it gives its own property does not require the com- 
pany to attempt to apprehend and prosecute bur- 
glars,*? or to offer an award for the apprehension 
of burglars or recovery of securities lost through 
burglary.*? 


[$ 302] 4. Access to Box. Where a safe deposit 
company is authorized to grant access to a safe 
deposit box to a box holder’s duly appointed deputy, 
it is the duty of the company to grant access to a 
person presenting an unrevoked general authority,** 
and the company is not negligent in permitting ac- 
cess or entry to an agent haying such authority,*# 
notwithstanding a prior entry was made under a spe- 
cial letter.4° Where the contract expressly pro- 
vides for the exercise of ordinary diligence to pre- 
vent the box being opened by any person other than 


was abstracted from the safe while 40. Rosendahl 
the vault was in-charge of boys who 


were paid small salaries, and as to 
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the bailor or his duly appointed deputy, ordinary 
care on the part of the company requires inquiry 
into the authority of a third person seeking to gain 
access to the box,*® and such authority cannot be in- 
ferred from the mere possession of the key and pass- 
word,*? and if the bailee’s employee who has charge 
of the master key and box permits access thereto 
by an unauthorized person, a presumption arises 
that a loss resulting therefrom was due to the bailee’s 
negligence,#® even though the act of the unauthoriz- 
ed person constitutes larceny.4® The fact that a 
bank permitted a wife to open a safety deposit box 
for which she paid rent and to which she had the 
key is not such negligence on the part of the bank 
as to warrant the husband’s recovery for eonversion 
of securities standing in the wife’s name.®*° 


Survivor of joint lessees. Where two persons hold 
a safety deposit box jointly, the survivor may law- 
fully make entry therein after the other’s death,°? 
and this rule is not affected, as against one claiming 
a stock certificate delivered to deceased, by a stat- 
utory provision relative to notice of a transfer of 
stock subject to an inheritance tax.5? <A contract 
between joint lessees of a box and the deposit com- 
pany that the survivor shall have access to the box 
is not against public policy.°? 

For taxation purposes. While the legality of the 
practice has been doubted,®* it has been the prac- 
tice in some jurisdictions to order safe deposit box- 
es opened for appraisal of a transfer tax provided 
nothing be taken therefrom.®> 

[§ 303] 5. Redelivery or Removal of Deposit.*® 


The bailee’s contract is safely to keep and deliver the 
property to, or on the order of, the bailor,®’? such 


and beyond this lessor shall not be 
responsible for contents of any safe 
rented from it,’ relate only to the de- 


v. Lemhi Valley 


whose honesty defendant was igno- 
rant. Cussen v. Southern California 
Sav. Bank, 65 P. 1099, 183 Cal. 534, 85 
Am.S.R. 221. 

{b] Leaving door unlocked.—(1) 
Where a bank left a safety deposit 
vault door unlocked, and its contents 
were stolen, the liability of the bank 
depended on whether the act of leav- 
ing the vault door unlocked consti- 
tuted want of due care, Such as a 
prudent man would take under simi- 
Jar circumstances of his own proper- 
ty, that caused or contributed to the 
burglary. Harland v. Pe Ell State 
Bank, 210 P. 681, 122 Wash. 289. (2) 
The faet that the bank cashier fail- 
ed to lock the outside door to safety 
deposit boxes rented for hire, that 
burglars opened the inner door, and 
stole the contents, shows liability on 
the part of the bank. Harland v. Pe 
Ell State Bank, supra. 


36. Moon v. First Nat. Bank, 135 
A. 114, 287 Pa. 398. 


37. Moon v. First Nat. Bank, su- 
pra. 

38. City Sav. Bank & Trust Co. v. 
Pluchel, 175 N.E. 213, 37 OhioApp. 
423. 

[a] Thus, where a. bank’s direc- 


tors permit the practice of a cash- 
ier’s assisting holders of safety de- 
posit boxes, and holding their keys 
at times, it cannot claim that the 
cashier was without authority to 
bind them, as regards liability for 
loss of securities in deposit boxes. 
Blair v. Riley, 175 N.E. 210, 37 Ohio 
Ao $138. 


39. Blair v. Riley, supra. 


41. Sagendorph v. First Nat. Bank, 
218 N.Y.S. 191, 218 App.Div. 285. 


42. Sagendorph v. First Nat. Bank, 
supra. 

43. Stephens v. Commercial Nat. 
Bank, 4 P.(2d) 258, 117 Cal.App. 451. 


44. Stephens v. Commercial Nat. 


Bank, supra; West v. State Street 
Exchange, 146. .N.B. 37, 250° Mass. 
537. 

[a] Attorney for executors.— 


When, at the time a receipt for a 
safety deposit box rented by execu- 
tors in the name of the estate was 
given, an attorney for the executors 
had been designated in writing on the 
records of the owner of the vaults as 
a person who could have access to 
the safe, and renters thereof had 
knowledge of the rule that no one but 
the renter or his deputy could have 
access to it, under the contract he 
became the renters’ deputy, and the 
owner could recognize him as the per- 
son having lawful access to the safe, 
and was not liable for according him 
access to the safe, notwithstanding 
he converted securities belonging to 
the estate. West v. State Street Ex- 
change, 146 N.E. 37, 250 Mass. 537. 


45. Stephens v. Commercial Nat. 
Bank, 4 P.(2d) 258, 117 Cal.App. 451. 


46. Mesh v. Elenbogen Safé De- 
posit, Co... .220°> Ml App.y351; Mcbon- 
ald v. Wm. D. Perkins & Co., 234 P. 
456, 133 Wash. 622, 40 A.L.R. 859. 


[a] Thus provisions of the con- 
tract that the “lessor shall use dili- 
gence that no unauthorized person 
shall be admitted to any rented safe, 


gree of care required of the lessor in 
identification of parties claiming to 
be its customers. McDonald v. Wm. 
D. Perkins’ & Co., 284° P. 456, 133 
Wash. 622, 40 A.L.R. 859. 


47. Mesh v. Elenbogen Safe 
posit Co., 220 Ill.App. 351. 


48. Mesh v. Elenbogen Safe 
posit Co., supra; Masonic Safe De- 
posit Co. v. Langfelt, 117 Ill.App. 652. 


Prima facie evidence of negligence 
generally see infra § 304. 


49. Mesh v. Elenbogen Safe De- 
posit Co., 220 Ill.App. 351. 


50. Fitzpatrick’s Adm’r v. Citizens’ 
Bank & Trust Co., 21 S.W.(2d) 254, 
231 Ky. 202. 

51. Rankin v. Gaugh, (Mo.App.) 6 
S.W.(2d) 640. 

52. Rankin v. Gaugh, supra. 

53. Kirwan’s Adm’r vy. Citizens’ 
Union Nat. Bank, 299 S.W. 1104, 222 
Ky. 65. 

Agreements contrary to public pol- 
recs generally see Contracts §§ 360- 


De- 


De- 


54. In re Ackerman’s Estate, 169 
N.Y.S. 1078, 108 Mise.Rep. 175. 

55. In re Ackerman’s Estate, su- 
pra. 


56. Redelivery by 
salle generally see TBallmnonte §§ 92- 
Warehouseman generally see supra 

§§ 138-170. 

57. Underhill v. U. S. Trust Co., 
241 S.W. 812, 195 Ky. 149. 
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as to one who has a power of attorney to receive it ;>* 
and the bailee may be held lable for a failure to 
return the property on demand if such failure is due 
to a breach of its duty,°® and an action may be main- 
tained to recover possession of the property.°° 
the death of the bailor the bailee must use ordinary 
care to deliver the contents of the box only to the 
person or persons on whom the law casts the title 


with the right to possession.®? 
Prohibiting removal. 


of the state.®2 


Shipping on order. Where 


58. Wood v. Crocker First Nat. 
Bank, 291 P. 221, 107 Cal.App. 685. 

[a] Delivery to bailor’s son hav- 
ing a power of attorney of a trunk 
Kept in a safe deposit vault is not 
contrary to Uniform Warehouse Re- 
ceipts Act § 9, which authorizes a 
warehouseman to deliver goods to a 
person who has written authority 
from the person entitled to delivery. 
Wood vy. Crocker First Nat. Bank, 291 
BP. 221, 107 Cal. App. 685. 


Access to box by one having au- 
thority see supra § 302. 

59. Morgan vy. Citizens’ Bank of 
Spring Hope, 129 S.H. 585, 190 N.C. 
TAU CU UNDE Es IES 

60. Lamus v. Engwicht, 
435, 29 Cal.App.. 523. 

[a] Ciaim and delivery (1) which 
is a statutory form of replevin (see 
Replevin § 2) (2) may be maintained 
to recover possession of papers depos- 
ited in a safe deposit box, although 
the key to the box was given by de- 
ceased to plaintiff’s minor to retain 
in his possession until after the for- 
mer’s death, since defendant bank has 
such control over its vaults, in which 
the box is kept, that its possession 
and that of the minor is joint (Lamus 
v. Engwicht, 179 P. 435, 39 Cal.App. 
523). (3) In such action for posses- 
sion of specific shares of stock Kept 
by deceased in vaults of defendant 
bank, the executors who had never 
had possession of the certificates, ei- 
ther actual or constructive, are not 
proper parties defendant. Lamus v. 
Enegwicht, supra. 

Actions generally see infra § 304. 

61. National Safe Deposit Co. v. 
Stead, 95 N.B. 973, 250 Ill. 584, Ann. 
Cas.1912B 430 [aft 34 S.Ct. 209, 232 
U.S: 58, 58° L.Ed: °504], 

62. National Safe Deposit Co. v. 
Stead, 34 S.Ct. 209, 232 U.S. 58, 58 L. 
Eid. 504 [aff 95 N.E. 9738, 250 Ill. 584, 
Ann.Cas.1912B 430]. 

63. Underhill v. U. S. 
BEST SENG UPR BY Iai ole B, 

64. Underhill v. U. S. Trust Co., 
supra. 

65. For recovery of possession of 
property see supra § 303. 


an 


Blyeeye 2% 


Trust Co., 


66. See Bailments §§ 116-188. 

67. See supra §§ 239-285. 

68. See generally supra §8§ 239- 
241; Bailments §§ 118-125. 


For recovery of possession of prop- 
erty see supra § 303. 
69. See cases infra this note. 


A statute prohibiting a safe 
deposit company from permitting the removal of the 
contents of a safe deposit box after the death of 
the renter without notice to a. designated tax officer 
and retaining assets sufficient to pay the inheritance 
tax is not unconstitutional as denying due process 
of law or foreing on a safe deposit company the 
obligations and liabilities of a tax collecting agent 
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On 


[§§ 303-304 


bailor instructs the safety deposit company to ship a 
box of valuables deposited to a designated person, the 
undertaking to ship is a mere accomodation, in the 
performance of which the company must exercise 
only the care required of a reasonably prudent per- 
son in performing gratuitous serviee;®* and where 
the company is not informed as to the value of the 
contents of the box, except that it was a certain com- 
modity, it is not lable for a failure to value the 
box on delivery to the carrier, as it has no reasonable 
means of ascertaining its value.*+ 


[§ 304] D. Actions.°® 
depositary or safe deposit company for loss of, or 
injury to, property deposited, the usual rules which 
control in actions against other bailees®* and ware- 
housemen®? generally apply in regard to the form of 
the action,®§ the complaint, declaration, or petition,®® 


In an action against a safe 


issues, proof, and variance,*® the admissibility™ and 


assignee of the 


[a] Bailee’s failure to discharge 
its contract duties must be alleged to 
establish its liability for a loss by 
burglary of securities in a safety de- 


posit box. Sagendorph v. First Nat. 
oe 2189 N.Y.S. LO pecise App sbiv. 
De 
[b] Pleading held sufficient to re- 


cover for loss of the property to show 
a good cause of action, despite a con- 
dition of the lease that the opening 
of the box should not be inferable 
from the loss of its contents. Schae- 
fer vy. Washington Safety Deposit Co., 
1A IN. SASS 23h Ti v4'ss wAmn. Cais; 
1918C 906 [rev 203 Ill.App. 221]. 

[ec] Negativing taking by third 
person.—Where the action is to re- 
cover for the loss of bonds abstract- 
ed from a safety deposit box, and the 
rental contract exempted defendant 
from liability for the abstraction by 
one given access to the box by the 
renter, who is furnished two keys, 
one of which he gave to a third party, 
the petition must allege that the 
bonds were not abstracted by such 
third party. Radebaugh v. Citizens 
eee & Savings Bank, 26 Ohio N.P.N. 

70. See cases infra this note. 

[a] Evidence held irrelevant or 
properly excluded.—Where no ques- 
tion of identification of the person en- 
tering a safe deposit box is involved, 
evidence of the bank’s custom re- 
specting identification is irrelevant. 
Stephens v. Commercial Nat. Bank, 4 
P.(2d) 258, 117 Cal.App. 451. 


[b] Where access to boxes was 
secured by explosives, evidence may 
be excluded of defendant’s negligent 
care of the deposit box key or that 
defendant carried no insurance cover- 
ing deposit boxes. Roberts v. Minier, 
240 Ill.App. 518. 

71. Haugen v. First Nat. Bank, 244 
P. 574, 1838 Wash. 370. And see cases 
infra this note. 

[a] Evidence held admissible.— 
(1) In a depositor’s action against a 
bank for losses sustained by burglar- 
izing of safety deposit boxes, the 
bank president’s statement with ref- 
erence to safety appliances and safe- 
ty of the vault is admissible as show- 
ing whether he appreciated the inse- 
curity of the vault. Sporsem v. First 
Nat. Bank, 233 P. 641, 133 Wash. 199, 
40 A.L.R. 854. (2) Evidence as to the 
manner of fastening a window in the 
rear of the bank through which bur- 
glars entered is admissible on the 
question of whether bank was negli- 
gent. Sporsem v. First Nat. Bank, 


weight and sufficiency’? of the evidence, questions 


supra. (3) Evidenee emphasizing the 
bank’s wealth to its prejudice, if oth- 
erwise relevant, is admissible in fa- 
vor of the renter of a safety deposit 
box burglarized. Haugen v. First 
Nat. Bank, 244 P. 574, 138 Wash. 370. 
(4) Evidence of securities deposited 
by others in safety deposit boxes is 
not prejudicial in view of the pre- 
sumption that the boxes contained 
money and securities of large value. 
Haugen v. First Nat. Bank, supra. 


[b] Evidence held inadmissible.— 
(1) In an action to recover the value 
of securities stolen from a vault by 
burglars, evidence that property in 
the bank’s safe was untouched is in- 
admissible (Roberts v. Minier, 240 
TIll.App. 518), (2) and it is not error 
in such action to exclude a newspaper 
advertisement of the vault (Roberts 
v. Minier, supra). 


[c] Admission of bank’s adver- 
tisement some years before inviting 
public patronage, although remote 
and not referring to safety deposit 
boxes, is not error where the bank 
had previously invited the public to 
rent safety deposit boxes. Haugen 
v. First Nat. Bank, 244 P. 574, 138 
Wash. 370. 


72. See cases infra this note. 


[a] Evidence held sufficient: (1) 
In an action against a bank cashier 
for misappropriation of bonds from 
a safety deposit box rented by plain- 
tiff, to justify a finding that the cash- 
jer misappropriated the bonds. Char- 
ters v. Miller, 137 N.E. 67, 82 Ind.App. 
535. (2) To warrant an instruction 
that the bank owed the renter of a 
safe deposit box the duty to exercise 
ordinary care. Moon vy. First Nat. 
Bank, 135 A. 114, 287 Pa. 398. (8) 
To warrant a finding that a bank de- 
livering a trunk, kept in a safe de- 
posit vault, to the depositor’s son, re- 
lied on an existing power of SE ra 
Wood v. Crocker First Nat. Bank, 291 
P. 221, 107 Cal.App. 685. (4) To show 
use of explosives by robbers in steal- 
ing securities from a vault. Roberts 
v. Minier, 240 Ill.App. 518. 


[b] Prima facie case.—In a depos- 
itor’s action against a bank to recov- 
er the value of liberty bonds stolen 
from a safety deposit box, evidence 
of plaintiff showing a contract of 
bailment between the parties with 
respect to the bonds, that they were 
delivered to defendant under such 
contract and not returned on demand, 
makes a prima facie case for plaintiff, 
warranting denial of a motion for 
a nonsuit at the close of plaintiff's 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 304] 


of law and fact,** instructions,** and verdict and 
A bailor seeking to hold a bank lable 
as insurer under a special contract for loss by rob- 
bery of the contents of a safety deposit box must 
both allege and prove such contract.*® 
sought to hold the safe deposit company lable on 
the ground of negligence, the burden is on plaintiff 
to prove defendant’s duty and negligence as alleg- 


findings.”® 


evidence. Morgan v. Citizens’ Bank 
of Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299. 


{c] Evidence held insufficient to 
charge with negligence a corporation 
engaged in the renting of safe deposit 
boxes, where plaintiff sought recov- 
ery for a one thousand dollar bill al- 
leged to have disappeared from his 
rented box. Shoeman v. Temple Safe- 
ty Deposit Vaults, 189 Ill.App. 316. 


73. See cases infra this note. 


[a] Evidence held sufficient to go 
to jury: (1) In an action by a renter 
of a safety deposit box against the 
keeper of the vault for loss of its 
contents, as to the amount of property 
in the box. Chicago German Hod 
Carriers’ Union and Benevolent Soc. 
v. Security Trust & Deposit Co., 146 
N.B. 1235, 315 Til. 204. -(2) As to neg- 
ligence of defendant company. Chi- 
cago German Hod Carriers’ Union and 
Benevolent Soc. v. Security Trust & 
Deposit Co., supra. 


[b] Questions held for jury: (1) 
Whether a depositary has exercised 
the required degree of care to prevent 
loss from safety deposit boxes. 
Sporsem v. First Nat. Bank, 233 P. 
641, 133 Wash. 199, 40 A.L.R. 854. (2) 
On conflicting evidence, whether a 
bank was negligent in permitting a 
third person to enter plaintiff's safe- 
ty deposit box and whether he suffer- 
ed any loss from such negligence. 
Dougherty v. Central Bank & Trust 
Corporation, 112 S.E. 737, 28 Ga.App. 
642. (3) In an action by a lessee of 
a safety deposit box against the les- 
sor for loss of valuables from the box, 
and the lessor is unable to account in 
any manner for the loss and the les- 
see makes a prima facie case. Mc- 
Donald v. Wm. D. Perkins & Co., 234 
P. 456, 133 Wash. 622, 40 A.L.R. 859. 


[c] Question of law.—Degree of 
care which a depositary is required 
to exercise over safety deposit boxes 
to prevent loss is a question of law 
for the court. Sporsem v. First Nat. 
Bank, 233 P. 641, 133 Wash. 199, 40 


A.L.R. 854. 
74. See cases infra this note. 
[a] Contributory negligence.— 


Where the evidence shows that plain- 
tiff at times had the exclusive care 
and control of the box in which his 
property was deposited, an instruc- 
tion on contributory negligence may 
be given. Bauman vy. National Safe 
Deposit Co., 124 Ill.App. 419. 


[b] Instruction held proper.—In 
an action against a storage company 
to recover on account of loss of bonds 
deposited in its safety deposit box, 
an instruction as to the burden of 
proof and as to inferences to be 
drawn by the jury from failure of 
defendant to comply with a demand 
by plaintiff for return of the bonds 
is proper. Security Storage & Trust 
a v. Martin, 125 A. 449, 144 Md. 
536. 


[ec] Instructions held error: (1) 
Directing recovery for loss of money 
in a safety deposit box, on finding of 
negligence, regardless of proximate 
cause, Emich v. Citizens’ Trust & 
Savings Bank, 152 N.E. 580, 321 -Ill. 
518% (2) Submitting cause to the 
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Where it is 


its part.”® 
Injunction.®° 


jury on the theory that, unless the 
depositary proved itS safe deposit 
boxes absolutely impregnable, it 
should be held negligent, since it was 
bound to use only ordinary care. 
Shoeman y. Temple Safety Deposit 
Vaults, 189 Ill.App. 316. 


{ad] Instruction held misleading in 
an action against a bank to recover 
for the loss of the contents of a 
safety deposit box, that the bank was 
not answerable merely because it 
omitted to take this or that precau- 
tion, although abstractly correct. 
oe of Grottoes v. Brown, 8 F.(2d) 
ool. 
eee Roberts v. Minier, 240 I1].App. 


fa] Werdict for defendant held 
proper, where plaintiff failed to show 
that stealing of securities from a de- 
posit box was due to defendant’s neg- 
ligence. Roberts vy. Minier, 240 Ill. 
App. 518. 


76. Morgan v. Citizens’ Bank of 
Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299. 


[a] Allegation held insufficient.— 
In an action by a depositor against 
a bank to recover the value of bonds 
stolen from a safety deposit box, 
rented by plaintiff from defendant, 
an averment that plaintiff was induc- 
ed to rent the box and place bonds 
therein by advertisement and repre- 
sentations of defendant bank that it 
carried burglary insurance, and that 
valuables deposited in the box would 
be protected by such insurance, is not 
an allegation of a special contract by 
which the bank assumed liability as 
insurer. Morgan v. Citizens’ Bank 
of Spring Hope, 129 S.E. 585, 190 N.C. 
209, 42 A.L.R. 1299. 


77. U.S.—Bank of 
Brown, 8 F.(2d) 321. 


Cal.—Webber v. Bank of Tracy, 225 
P. 41, 66 Cal.App. 29. 


Idaho.—Rosendahl v. Lemhi Valley 
Bank, 251 P. 293, 43 IdaHo 273. 


Ill.—Roberts v. Minier, 240 Ill.App. 
518; Koczora v. Standard Safe De- 
posit Co., 221 IllApp. 43. 


Ohio.—Blair v. Riley, 175 N.E. 210, 
37 Ohio App. 513. . 


[a] Thus safety deposit box hold- 
ers, having access to boxes to which 
the bank cashier also had access, 
must, to recover against the bank, 
show by a preponderance of evidence 
that the securities were in the box- 
es, and that they disappeared without 
their knowledge or consent. Blair v. 
Riley, 175 N.E. 210, 37 Ohio App. 513. 
See Radebaugh v. Citizens’ Trust & 
Savings Bank, 26 Ohio .N.P.N.S. 347 
(where the complaint alleged that 
plaintiff's safety deposit box was 
opened and certain bonds abstracted 
therefrom, and the contract of rental 
exempted the bank from liability for 
abstraction by a person given access 
to the box by plaintiff, who was fur- 
nished two keys, one of which he 
gave to his son, the burden is on 
plaintiff to show by affirmative evi- 
dence that it was not the son who 
abstracted the bonds). 


78. Ill.—kKoczora v. Standard Safe 
Deposit Co., 221 Ill.App. 43. 


Grottoes v. 


ed;‘* but where 
where it is shown that the loss occurred without 
plaintiff’s knowledge or consent while the property 
was deposited with defendant,’* it is then incumbent 
on defendant to show by a preponderance of evidence 
that the loss was not caused by any negligence on 
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a prima facie case is proved, as 


A safe deposit company may resist 


Md.—Security Storage & Trust Co. 
v. Martin, 125 A. 449, 144 Md. 536. 

Ohio.—Blair v. Riley, 175 N.E. 210, 
37 Ohio App. 513. 

Pa.—Pittsburgh Safe Deposit Co. v. 
Pollock, 85 Pa. 391, 27 Am.R. 660. 


Tex.—Wallace v. Central State 
Bank, (Civ.App.) 270 S.W. 1 
[a] MTlustrations.—(1) Where a 


safety deposit company leased a box 
to plaintiff, who deposited therein 
money or other property, and it was 
lost without her opening the box, the 
presumption arises that the loss was 
due to the company’s negligence. 
Schaefer v. Washington Safety De- 
POSIE Co, E17 INE Si Sle eas 
Ann.Cas.1918C 906 [rev 203 Ill.App. 
221]. (2) Safety deposit box holders 
showing rental from the bank of box- 
es to which the cashier had access, 
the placing of securities therein, and 
the bank’s failure to return them on 
demand, makes a prima facie case 
against the bank. Blair v. Riley, 175 
NE. 2102537 .Ohio Apps «51:3: (3) 
Where plaintiff placed bonds in a safe 
deposit box rented from defendant, 
the box was placed by defendant’s 
employee in the locker which was in 
defendant’s possession, and the door 
of the locker locked, and the door 
could not thereafter be unlocked with- 
out the use of the master key, which 
was also in defendant’s possession, 
and when the box was next opened by 
plaintiff some weeks later the bonds 
were gone and defendant was unable 
to account for their loss, and failed 
to deliver or account for their nonde- 
livery, there was prima facie evidence 
of defendant’s negligence as regards 
the safe-keeping of the contents of 
the box. Security Storage & Trust 
Co. v. Martin, 125 A. 449, 144 Md. 536. 


79. Cal.—Cussen v. Southern Cali- 
fornia Sav. Bank, 65 P. 1099, 133 Cal. 
534, 85 Am.S.R. 221. 


Ill. Schaefer v. Washington Safe- 
ty Deposit Co., 117 N.E. 781, 281 I). 
43, Ann.Cas.1918C 906 [rev 203 TI}l. 
App. 221]; Koczora v. Standard Safe - 
Deposit Co., 221 Ill.App. 43. 


Pa.—Pittsburgh Safe Deposit Co. 
v. Pollock, 85 Pa. 391, 27 Am.R. 660. 


Tex.—Wallace v. Central State 
Bank, (Civ.App.) 270 S.W. 931. 


Wash.—McDonald v. Wm. D. Per- 
kins & Co., 234 P. 456, 133 Wash. 622, 
40 A.L.R. 859. 


[a] Thus the lessor of a safety de- 
posit box has the burden of explain- 
ing the disappearance of valuables 
from a box under its absolute con- 
trol by showing that the loss did not. 
result from any fault or negligence 
on its part. McDonald v. Wm. D. Per- 
kins & Co., 234 P. 456,:133 Wash. 622, 
40 A.L.R. 859. 

[b] Failure to explain abstraction 
of deposit while a depositor’s key, 
which was found by an employee of 
defendant, was lost, so as to show 
that it had used due care, renders it 
liable therefor. Guaranty Trust Co. 
ue Diltz, 91 S.W. 596, 42 Tex.Civ.App. 


Generally see supra § 258; 
ments §§ 154-161. 


7? ae Generally see Injunctions 32 C. 
ie yarealy 


Bail- 
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the issuance of a mandatory injunction which re- 
strains it from preventing the survivor of coten- 
ants of a safe deposit box from having free access 
thereto, where it is apparent that the survivor wish- 


es to appropriate the contents of the box as against - 


the adverse claims of the personal representative of 
decedent. who has not been made a party to the in- 
junction suit. 

[§ 305] E. Offenses. Under a statute making any 
officer, director, trustee, employee, or agent of a 
corporation to which the statute is applicable, who 
abstracts or willfully misapplies any of the money, 
funds, or property of such corporation, or willfully 
misapplies its credit, guilty of a felony,’? directors 
of a safe deposit company may be convicted of such 
an offense for willfully misapplying the funds of 
such company,®* and it is no defense or justification 
for such misapplication of funds that no loss re- 


ean i Bee al 


sulted therefrom,** or that the directors had been 
advised by an attorney that the application of funds 
made by them was legal,*® and where the attorney, 
giving such advice, was merely the law clerk of 
general counsel for the safe deposit company, and 
merely carried out such orders, but claimed to have 
invented the scheme and lent himself to its execu- 
tion, the question of his guilt of aiding and abetting 
the misapplication of funds is one of fact for the 
jury.8® An indictment’? for willfully misapplying a 
safe deposit company’s funds by causing it to pay 
another corporation for stock of a third corpora- 
tion sufficiently states the charge and identifies the 
transaction,®® and evidence of defendants’ financial 
ventures, creating an indebtedness sought to be con- 
cealed by the safe deposit company’s purchase of 
such other stock, is admissible to disprove that such 
purchase was for corporate purposes.®® 


*WARES.? 


WARLIKE.? Although a difficult term to de- 
fine,* its commonly accepted definition is martial; 
pertaining to war.* 


Phrase: ‘“Warlike operations.”® 


WARN.*® To notify or apprise in advance;7 also, 
to admonish;*® advise.°® 


Phrase: ‘Had warned all the legal voters . .-. 
to meet at the time.’’?° 


81. Moller v. Lincoln Safe Deposit 


WARNING.!! Previous notice;?? also, caution 
against danger;?° notice of approaching danger.'* 
Broadly speaking the term may mean not only a 
pointing out of danger, but a protest against ineur- 
ring it.15 

Phrases: “Trespass after warning,”’'® and “wire 
broke without warning.’’+7 


WARPAGE. A condition generally caused by 
moisture or pressure long sustained.t§ 


424, 235 App.Div. 397 [aff in part and ] Pauper see Paupers §§ 104-109. 


Co., 161 N.Y.S. 171, 174 App.Div. 458. 

82. Criminal responsibility of cor- 
porate officers and agents generally 
see Corporations § 2073. 


Embezzlement by corporate officers 
and agents see Embezzlement § 41. 


83. People v. Marcus, 185 N.E. 97, 
261 N.Y. 268. 

[a] Evidence held sufficient to 
sustain conviction of certain directors 
as defendants for willfully misapply- 
ing funds. People v. Marcus, 185 N. 
Wot 26L IN. Y.09 268. 


[b] Evidence held insufficient to 
sustain conviction of a certain de- 
fendant for aiding and assisting in 
the misappropriation of funds of a 
safe deposit company. People v. Mar- 
cus, 185 N.E. 97, 261 N.Y. 268. 


[c] Errors respecting the issues 
of a bank superintendent’s refusal to 
disapprove, and counsel’s advice as 
to the propriety of a transaction on 
which a charge of misappropriating a 
safe deposit company’s funds was 
based, held immaterial. People _v. 
Marcus, 257 N.Y.S. 424, 285 App.Div. 
397 [aff in part and rev in part 185 
N.E. 97, 261 N.Y. 268]. 

84. People v. Marcus, 185 N.E. 97, 
261 N.Y. 268. 

85. People v. Marcus, supra. 

86. People v. Marcus, 257 N.Y.S. 


424, 235 App.Div. 397 [aff in part and 
rev in part 185 N.E. 97, 261 N.Y. 268]. 

87. Indictment generally see In- 
dictments and Informations 31 C.J. 
p 548. 

88. People v. Marcus, 257 N.Y.S. 
424, 235 App.Div. 397 [aff in part and 
rev in part 185 N.E. 97, 261 N.Y. 268]. 


89. People v. Marcus, 257 N.Y.S. 


rev in part 185 N.BH. 97, 261 N.Y. 268]. 

1. See Ware ante. 

2. “War” see ante. 

3.' Hain Steamship Co., Ltd. v. 
Board of Trade, [1928] 2 K.B. 534, 
544, 3 

4. Hain Steamship Co., 
Board of Trade, supra. 

5. See Marine Insurance § 290 note 
1 [b]; Shipping § 204 note 40 [a] 
(104). 

6. See also Warning post. 

7. Webster New Int. D. 


8 Webster New Int. D. 


Ltd. v. 


9. Overstreet v. State, 150 S.W. 
899, 900, 68 Tex. Cr. 238. 

“Advise” 2 C.J. p 296. 

LO. Perryer van DOVEr = tar , Pick, 


(Mass.) 206, 211. 

[a] “Warned” in this connection 
implies that notice had been given. 
Benny v. Dover, 12 Pick. (Mass.) 206, 


11. See also Warn ante. 


Warning: 

Jury see Criminal Law § 2535. 
Of danger: 

Master and: Servant, §§ 520, 521, 
527-577, 602-626, 742-744, 969, 
1112-1114, 1221, 1244, 1317, 1352, 
U3:79. 

Motor Vehicles »§§ 628-632, 1058, 
1104. 

Municipal Corporations §§ 1833- 


1838, 1875, 2048. 

Negligence §§ 301-308, 510. 

Railroads §§ 1788-1809, 2117, 2139- 
215152156, 2171, 2174. 

Street Railroads §§ 2387, 292, 339, 
347, 374, 403, 494. 


Person: 


Accused as to confessions or state- 
ments see Criminal Law §§ 1477— 
1486. 


Injured by one not connected with 
accused see Criminal Law § 1279. 


Signals see Master and Servant § 602 
text and note 1. 


Sufficiency of, to constitute trespass 
after warning see Trespass § 317. 
Witness as to answers tending’ to in- 

criminate see Witnesses [40 Cye 

2547]. 

12. Webster D. [quot Antonian v. 
Southern Pac. Co., 100 P. 877, 9 Cal. 
App. 718, 732]. 

13. Webster D. [quot Antonian v. 
Southern Pac. Co., supra]. 


14 Engelman v. Metropolitan St. 
Fiske 113 S.W. 700, 133 Mo.App. 514, 


[a] Purpose of a warning is to 
apprise a person of that which he 
does not know. Keller v. Banks, 156 
A. 817, 821, 180 Me. 397. 


15. Keller v. Banks, 
821, 130 Me. 397. 


16. See Trespass §§ 317, 318. 


17. Citizens’ St. R. Co. v. Batley, 
65 N.E. 2, 3, 4, 159 Ind. 368. 


18. See Bronstein Bros. & Co., Ine. 
v. Societa Anonima Co-operative Fra 
Lavoratori Del Mare Per L’Hsercizio 
Della Navigazione Con Navigilio Na- 
tionale Garibaldi, 25 F.(2d) 122, 123. 


[a] “Breakage”  distinguishea.— 
“Warpage does not come from like 
causes [bringing an object into con- 
tact with another object] but gener- 
ally from moisture or pressure long 
sustained, which is exactly the oppo- 
site from breakage, which is gener- 


156 A. 817, 


*By CAROLAN J. WALSH (Wares—Wash Sale or Washed Sale inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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WARPING—WARRANT 


WARPING. In connection with weaving, the 
term is defined as the art or occupation of preparing 
warp or webs for the weaver.?® 


_ WARRANT.?° [§ 1] A. In General. The term 
is one of wide signification,?1 and is used in various 
senses.” 


_[§ 2] B. As Noun—1. In General. 
tion; sanction; justification; right.?* 


Warrant of attorney.24 In early practice a war- 
rant of attorney to sue or defend was a special war- 
rant from the crown, authorizing a party to appoint 
an attorney to sue or defend for him.?5 Later, when 
the parties themselves had the right to authorize 
their attorneys,?° it was defined as a special author- 
ity, given by a party to his attorney, to commence a 
suit, or to appear and defend a suit, in his behalf.?7 
Progressing, the warrant of attorney took on a com- 
mercial phase and was used as security for debt.?8 
This particular warrant of attorney is defined as an 


Authoriza- 


[67 C.J.] 603 


instrument in writing, addressed to one or more at- 
torneys therein named, authorizing them generally 
to appear in any court, or in some specified court, on 
behalf of the person giving it, and to confess judg- 
ment in favor of some particular person therein 
named, in an action of debt, and usually containing 
a stipulation not to bring any writ of error, or file a 
bill in equity so as to delay him.?® Another defini- 
tion of the phrase is an instrument authorizing an 
attorney at law to appear in an action on behalf of 
the maker or to confess judgment against him.®° 


Other phrase: “Warrant of law.’?! The term 
is sometimes used in the sense of a call, as in the 
phrase “a warrant for a town meeting.”*? 


{[§ 3] 2. As Process. <A writing from a compe- 
tent authority in pursuance of law directing the do- 
ing of an act, and addressed to an officer or person 
competent to do the act, and affording him protection 
from damage, if he does it;** the process by which 


ally occasioned from a sharp blow.” 
Bronstein Bros. & Co., Inc. v. Societa 
Anonima Co-operative Fra Lavoratori 
Del Mare Per L’Esercizio Della Navi- 
gazione Con Navigilio Nationale Gar- 
ibaldi, 25 F.(2d) 122,123. 

‘Break’ 9 C.dimp «399. 

-19. Webster New Int. D. 

[a] Warping is not part of proc- 
ess of weaving the former pre- 
cedes the latter, and its object 
is to prepare thread or yarn for weav- 
ing after the process has been com- 
pleted. Hoeninghaus & Curtis v. 
Lees. us PS, 57.0; 5718 

20. See also Warranty post. 

Bounty land warrant: 

In general see Public Lands § 158. 
Sale of see Public Lands § 547. 
Bde bi 8 of warrant see Forgery § 


“land warrant” see Land 35 C.J. p 
934 text and note 99. 

21. A. H. Belo & Co. v. Smith, 42 
S.W. 850, 91 Tex. 221. 


22. See passim infra §§ 2-8. 
23. Webster New Int. D. 


Synonymous with “commission” 
see Army and Navy § 54 note 61 [a]. 


24. Warrant of attorney: 


Power of attorney distinguished see 
Agency § 53 note 28 


To confess judgment: 


aig age ha see Judgments §§ 278- 
98. 


In action on note see Bills and 
Notes § 610 text and note 84. 


25. Cyclopedic L. D. [quot First 
Nat. Bank of Kansas City v. White, 
120 S.W. 36, 39, 220 Mo. 717, 132 Am. 
S.R. 612, 16 Ann.Cas, 889]. 


{a] Barly common law.—“At com- 
mon law the plaintiff and defendant 
must, in general, have appeared in 
person and could not have appeared 
by attorney, without the king’s spe- 
cial warrant, by writ or letters pat- 
ent.” 1 Tidd Pr. [quot First Nat. 
Bank of Kansas City v. White, 120 
S.W. 36, 39, 220 Mo. 717, 132 Am.S.R. 
612, 16 Ann.Cas. 889]. 

26. See case infra this note. 


[a] “Even when the parties began 
appointing attorneys, it was done by 
parol in open couri, but later by writ- 
ing denominated ‘warrants of attor- 
ney.?7 el; Didd Pr» fquot ieirst! Nat, 
Bank of Kansas City v. White, 120 S. 
Wi. 136,99, 220 Moylit, 132° Am iS. 
612, 16 Ann.Cas. 889]. 


27. Cyclopedic L. D. [quot First 


Nat. Bank v. White, supra]. 


[a] These warrants are now in 
disuse, although formal entries of 
them upon the record were long re- 
tained in practice. Cyclopedic L. D. 
[quot First Nat. Bank v. White, 120 
S.W. 36, 39, 220 Mo. 717, 132 Am.S.R. 
612, 16 Ann.Cas. 889]. 


Right to counsel in: 
Civil cases see Trial § 246. 


Criminal cases see Criminal Law §§ 
2080-2082. 


28. First Nat. Bank of Kansas 
City v. White, 120 S.W. 36, 40, 220 
Mo. 717, 132 Am.S.R. 612, 16 Ann. 
Cas. 889. 


[a] Blackstone declares: “And 
therefore it is very usual, in order 
to strengthen a creditor’s security, 
for the debtor to execute a warrant 
of attorney to some attorney named 
by the creditor, empowering him to 
confess judgment.” 3 Blackstone 
Comm. p 397 [quot First Nat. Bank 
of Kansas City v. White, 120 S.W. 36, 
40, 220 Mo. 717, 182 Am.S.R. 612, 16 
Ann.Cas. 889]. 


29. Cyclopedic L. D. [quot First 
Nat. Bank of Kansas City v. White, 
supra]. 

[a] Another definition.—"“At com- 
mon law, one of the methods of con- 
fessing judgment was by means of 
a written authority directed to one 
or more attorneys to appear for the 
party executing it and to receive 
a declaration for him in an action at 
the suit of a person named there- 
in, and thereupon to confess the same 
or suffer judgment to pass by default. 
The writing was known as a warrant 
of attorney.” Bonnett-Brown Cor- 
poration v. Coble, 142 S.E. 772, 774, 
195 N.C. 491. 


[b] Wature.—“‘A warrant of at- 
torney is an instrument having cer- 
tain known properties, making the 
party giving it liable to certain known 
proceedings: and the Courts have 
from time immemorial exercised an 
extensive control over the proceed- 
ings to enforce payment of the mon- 
ey. To allow the creditor to bring 
an action upon it, would be to give 
him a totally different remedy from 
that which the practice has hitherto 
given him. I think it would 
be quite contrary to the spirit and 
intention of the instrument that it 
should be made the foundation of an 
action.”’ Sherborn v. Tollemache, 13 
G.B.N.S. (742, 748, 106 EL.C.L. 742, 143 
Reprint 293. 

Warrant of attorney to confess 


judgment generally see Judgments §§ 
278-298. 


30. Treat v. Tolman, 113 F. 892, 
893, 894. 


wee Baldwin v. Cooley, 1 S.C. 256, 


ada Com. v. Smith, 132 Mass. 289, 

[a] “Every town meeting shall be 
in pursuance of a warrant under the 
hands of the selectmen, directed to 
the constable or some other person 
appointed by the selectmen for that 
purpose, who shall forthwith notify 
such meeting in the manner prescrib- 
ed by the by-laws or a vote of the 


town.” Com. v. Smith, 132 Mass. 
289, 291. 

33. As process or in the nature 
thereof: 


Arrest §§ 9-55, 195-211. 

Bastards §§ 86-88. 

Bench Warrant 7 C.J. p 1045. 

Criminal Law §§ 514-555 (for arrest). 

Death Warrant see Criminal Law §§ 
8129-38134. 

Distress Warrant see Landlord and 
Tenant § 1708; Set-Off and Coun- 
terclaim § 31; Sheriffs and Consta- 
bles § 554 text and note 67. 

Extradition Warrant see Extradition 
§§ 34-41, 84-89. 

Interference with as contempt see 
Contempt § 43. 

Possessory Warrant 49 C.J. p 1110 et 
seq. 

Search warrant see Intoxicating Liq- 
uors §§ 875-3884; Searches and 
Seizures §§ 8, 138-169. 

Seizure warrant in bankruptcy see 
Bankruptey § 158. 

Service on Sunday see Sunday § 96. 

Summary warrant to enforce lien see 
Agriculture §§ 115-128. . 

Tax warrant see Schools and School 
Districts §§ 832-835; Taxation §§ 
1308-1310. 

Variance between information and 

' warrant see Indictments and Infor- 
mations § 538. 

Warrant to: 

Compel appearance of corporation 
see Corporations § 3054. 

Confess judgment as destroying ne- 
gotiability of note see Bills and 
Notes § 222. 


34. People v. Wood, 71 N.Y. 3871, 
376 [quot State v. Buechler, 72 N.W. 
114, 10 S.D. 156, 164]. 
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a party is brought into court.25 While the term ordi- 
narily refers to processes in criminal cases,?° it may 
be applied to processes in civil, as well as criminal, 


proceedings.*7 
Phrases: 


anism i irentitst sr OCCSS ase tents 


“Hscape warrant,”°> “lawful warrant 
in deed or at law,’’?® “limited warrant,’’*° “press war- 
rant,”*! “special warrant,”’*? “suit or action by war- 


WARRAAT 


ae 


which one of competent authority authorizes another 
to pay a particular sum of money;*® an order by 
which the drawer authorizes one person to pay a par- 


ticular sum of money.®? 


rant,’** “warrant for a fine or penalty,”*> “warrant 


in debt,”4° “warrant of 


. ° ° 


$5. Duffy v. Averitt, 27 N.C. 455; 
457. 
“Process” compared see Process § 4. 


[a] “Conviction” distinguished.— 
Mason v. Barker, 1 C.&K. 100, 107, 47 
E.C.L. 100, 174 Reprint 730. 


“Conviction” 13 C.J. p 905. 

36. Stoddard v. Couch, 23 Conn. 
238, 240. 

fa] “As a general rule its use is 


restricted to such writs as authorize 
the taking of the body of the defend- 
ant to answer a criminal charge.’”’ 
A. H. Belo & Co. v. Smith, 42 S.W. 850, 
SL sPex> 221, 1225: 


{b] “Writ” distinguished in this 
regard see Stoddard v. Couch, 23 
Conn. 238, i 


37. A. H. Belo & Co. vy. Smith, 42 
S.W. 850, 91 Tex. 221, 225. 

[a] Criminal warrant and capias, 
or warrant of arrest in civil action 
distinguished.—Sprigg v. Stump, 8 F. 
207, 214. 

Necessity of warrant for civil ar- 
rest see Arrest § 195. 

38. Jones v. Timberlake, 6 Rand. 
(27 Va.) 678, 680. 

39. People v. Nevins, 1 Hill (N.Y.) 
154, 171; State v. Shaw, 50 A. 863, 73 
Vt. 149, 168 [cit 5 Coke Inst. pp 51, 
52). 

[a] Distinction.—A commitment 
by lawful warrant in deed means by 
warrant in writing and under seal, 
but a commitment by lawful warrant 
in law is a commitment by force of 
law or by authority of law without a 
written warrant. People v. Nevins, 
er Eily (GN...) 9 154,717 2S 

“Commitment” 12 C.J. p 149. 

40. MacDonald v. Beare, 1 Austr. 
(CHIDALES, TMB BY 


41. Broadfoot’s Case, 18 How.St. 
ions 
[a] “Press warrant” is commis- 


sion from crown authorizing the im- 
pressment of seafaring men into the 


royal navy. Broadfoot’s Case, 18 
How.St.Tr. 1323. 

42. MacDonald v. Beare, 1 Austr. 
Gi, 61339523. 

43. Cannon v. Phillips, 2 Sneed 


(Tenn.) 185, 190. 

44, Walker vy. Cruikshank, 2 Hill 
(N.Y.) 296, 300. 

45. Memphis v. Smythe, 58 S.W. 
215, 104 Tenn. 702, 703. 

[a] Nature.—A warrant for a fine 
or penalty imposed for a violation of 
a town ordinance is in the nature of 


an action of debt. Memphis v. 
Smythe, 58 S.W. 215, 104 Tenn. 702, 
703. 


46. Wood v. Grand Junction, 5 
Heisk. (Tenn.) 440, 442. 

47. Manufacturers’ Nat. Bank vy. 
Hall, 15. N.Y.S. 208, 60 Hun 466, 21 
N.Y.Civ.Proc. 131; Kahle v. Muller, 11 


attachment,’’47 
or writ of any kind or character.”4§ 


[§ 4] 3. As Order for Payment.*® 


Phrases: “Any warrant,”>? and “township war- 

rant;”°3 also, “having essential features of war- 

hall be] rants,’>4 “reclamation district warrants,”®> and 
see DY War- | «warrants drawn on the treasury.”5¢ 

“warrant {[§ 5] 4. As Direction for Delivery of Goods. A 


An order by 
N.Y.S. 26, 57 Wun 144, 145; Buhl v. 
Ball, 41 Hun (N.Y.) 61, 64; Sonn v. 


Kenny, IGE IN. Y.Ss 6135, 63 Misc. prey 
Hoorman vy. Climax Cycle Co., 40 5 
Ver LOO lege NtIS esa Gods meno NA Gly 
Rroes 25:3 N.Y.Ann.Cas. 201 [aff 41 
N.Y.S. 710, 9 App.Div. 579]; People 
v. Grant, 138 N.Y.Civ.Proc. 305, 312; 
Virginia- -Carolina Chemical Co. v. 
Sloan, 48 S.E. 577, 186 N.C. 122. 

[a] As writ of attachment.—Vir- 
ginia-Carolina Chemical Co. v. Sloan, 
48 S.E. 577, 186 N.C.. 1225 Writ of 
autaen ent see Attachment §§ 319- 


[b] Order to show cause distin- 
guished from warrant of attachment 
against the person. Sonn y. Kenny, 
116 N.Y.S. 613, 63 Mise. 251. 

Cross references: 

“Attachment of person” see Attach- 

ment § 1 text and note 7 
Order to show cause generally see 

Motions and Orders §§ 69-77. 


Use to cite accused for contempt in 
supplementary proceedings see Ex- 
ecutions § 1091 text and note 12. 


Warrant of attachment: 
In contempt proceedings see Con- 
tempt §§ 93, 95, 
To compel attendance of: 
Juror see Juries §§ 307,. 308. 


Witness see Witnesses [40 Cyc} 


2171-2173]. 
48. Hicks v. Pursley, 105 S.E. 317, 
26 Ga.App. 34. 


[a] Peace warrant is included by 
these words. Hicks v. Pursley, 105 
S.E. 317, 26 Ga.App. 34. 


49. See also Asylums § 5; Coun- 
ties §§ 8Q7-320; Drains § 39; Levees 
and Flood Control § 86; Municipal 
Corporations §§ 4126-4140; Schools 
and School Districts §§ 655, 671-687; 
States §§ 402-408; Towns §§ 189-195. 


Mandamus to compel see Manda- 
mus §§ 406, 407. 


50. State v. State Board of Ex- 
aminers, 238 P. 816, 320, 74 Mont, 1. 


[a] Similar definition.—‘‘An order 
for the payment of money.’’ State v. 
Woods, 36 So. 626, 627, 112 La. 617. 


[b] Other definitions —(Q) “In the 
ordinary use of the term, a ‘warrant’ 
is a written order, drawn by some 
one with authority, issued to some 
officer having the possession and con- 
trol of funds, authorizing and direct- 
ing the said officer, as, for instance, 
a treasurer, to pay out to the party 
named the amount specified in said 
order, check, or warrant.” ‘“Warrant,” 
as used in a statute (Code [1927] §§ 
4755-b17, 4755-b18), authorizing the 
state highway commission to draw 
warrants on a primary road contin- 
gent fund, was held to mean an ordi- 
nary check or a written order. Mis- 
souri Gravel Co. v. Federal Surety Co., 
237 N.W. 635, 639, 212 Iowa 1322. (2) 


direction to a person holding goods to deliver them.*? 


‘When an officer of a public corpora- 
tion, be it state, county, or town, 
draws upon another officer of the 
same public corporation for the pur- 
pose of discharging a public liability, 
whether the:draft is by authorization 
of statute or by settled usage, it is 
ordinarily known as a ‘warrant.’”’ 
Nat. Exchange Bank of Providence v. 
United States, 151 F. 402, 407, 80 C. 
C.A. 632. (3) ‘‘Warrants are mere 
orders or drafts on the treasury, pay- 
able on presentation when funds are 
available, or at a fixed date with in-. 
terest if authorized by_ statute.” 
Marshall v. State, 102 So. 650, 651, 88 
Fla. 329. 


[c] Word purports a writing.— 
State v. Fenley, 18 Mo. 445, 454. 


“Order” synonymous see Order 46 
C.J. p 1131 note 2 [f]. 


“Voucher” distinguished see Vouch- 
er ante. 


51. apes County v. Carter, 2 
Kanata. he 


[a] ee does not mean bond or 
note. Petters & Co. v. Town of Rock 
River, 260 P. 674, 677, 37 Wyo. 225. 
“Bond” distinguished see Bonds § 2 
text and note 11; Counties § 307 note 
120 hails 

{b] “Contract” distingnuished.— 
Pauly Jail Bldg., etc., Co. v. Jefferson 
County, 160 F. 866, 870, 88 C.C.A. 48. 


[ec] “Debt” distinguished.—Law- 
rence County v. Meade County, 72 N. 
W. 405, 10 S.D. 175, 177; Shannon v. 
Huron, 69 N.W. 598, 9 S.D. 356, 362; 
Western Town-Lot Co. v. Lane, 62. N. 
W. 982, 7 S.D. 1, 9; In re State War- 
rants, 62 N.W. 101, 6 S.D. 518, 523; 55 
Am.S.R. 852. 


{d] Warrants are not “outstand- 
ing debts,” so as to authorize the 
ereation of a sinking fund for their 
payment. Ghicawo: ete (REA Col Gs: 
i pee 90 N.W. 149, 15 S.D. 


As included in term “debt”? see Debt 
IWG.S. DAT 2enote 32) fir]: 


52. National Bank of D. O. Mills 
ei end Greenlaw, 66 P. 693, 134 Cal.. 


53. Pulte v. Keel, 
297 S.W. 241, 248. 

54. Lasater v. Lopez, 217 S.W. 373, 
378; TL0Oe Mexe 179: 


55. See Drains § 271 note 36 [b]. 


56. State v. Bolles, 238 P. 586, 590, 
74 Mont. 54. 


57. See infra this note. 


[a] “A warrant is [given] when 
the person has a right, and warrants 
the person who has the goods, to de- 
liver them, as far as he is concern- 
ed.) Reg. v. Hlidge,2 C.&k. Sti 84: 
61 ECL es fl lye <a betsy Reprint 366. 

[b] “Order” and request” distin- 
guished from “warrant.” Reg. v. Ill- 
TOMES ZO. Sa. $8 Loe SA aie eos Oto ae eget 
175 Reprint 366. 


(Tex.Civ. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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WARRANT—WARRANTY 


[§ 6] 5. As Assurance of Title.°S An assurance 
of title to property sold, and a stipulation by an ex- 
press covenant that the title of the grantee shall be 
good and his possession undisturbed.®® 


[§ 7] C. As Adjective. The term is sometimes 
used adjectively,’° 2 as in the phrase “warrant credi- 
BOnStacs 


Warrant officer. One who holds as evidence of his 
right [to office] a warrant signed by the secretary of 
war or navy, as the case may be.*? 


{[§ 8] D. As Verb. To affirm confidently; to as- 
sure;®° to give assurance of the existence of a fact, 
as, of the quality of goods sold, the validity of a 
title, the description and uses of insured property ;°* 
to guarantee®® or justify.°® 

In military and naval parlance, the word is some- 
times used with reference to joining the armed forc- 
es, as in the phrase, “enlisted, inducted, warranted 
or commissioned.” 

Phrases: “Convey and warrant,”®® “insufficiency 
of evidence to warrant the verdict, 69 “T warrant 
this note good,’ “the mortgagors mortgage and 


[67 C.J:] 605 


warrants’ ;7? and also “all of which were warrant- 
ed to be true,’"4 “the interest warranted to be 


paid,”’® and “warranted that due diligence shall be 
used,’’76 


WARRANTIA CHART." Literally, “A war- 
ranty of deed, or of title.” A writ which lay against 
the warrantor of a title to compel him to assist the 
tenant with a good plea or defense, or else to render 
damages and the value of the land, if recovered 
against the tenant.7® 


WARRANTIZARE EST DEFENDERE ET AC- 
QUIETARE TENENTEM, QUI WARRANTUM 
VOCAVIT, IN SEISINA SUA; ET TENENS DE 
RE WARRANTI EXCAMBIUM HABEBIT AD 
VALENTIAM."® 


WARRANTOR. One who has contracted the ob- 
ligation of warranty.*° 


WARRANTOR POTEST EXCIPERE Quop 
QUERENS NON TENET TERRAM DE QUA PE- 
TIT WARRANTIAM, ET QUOD DONUM FUIT 
INSUFFICIENS.§*? 


WARRANTY.®? The term is used technically in 


warrant,”7! and “warrant specially;”7? also, “and ! the law in several distinet connections,** and else- 
58. Old common-law “warrant” de- [215 Ill. 100. ne Bills and Notes §§ 578-586. 
fined see Covenants § 49 note 6 [a]. 72. Jones v. Metager, 96 So. 161,| Corporations §§ 1062-1064. 
59. Black L. D. [quot Hallyburton | 162, 132 Miss. 247. Covenants §§ 49-51, 137-167. 
v. Slagle, 44 S.E. 655, 132 N.C. 947, Special warranty generally see] Customs and Usages §§ 55, 65. 
952]. Covenants § 51. Deeds sued 
60. See cases infra this section. 73. Roderick v. McMeekin, 68 N.E.| 7.) : shih. 
GI. _ Johnson 478, 477, 204 Til. 625 [cit 1 Starr&C. oppel §§ 12, 49. 


v. New Orleans, 15 
So. 100, 46 La.Ann. 714, 715. 


[a] “Warrant creditors” of city 
are those that become creditors from 
the fact that the money is not on 
hand derived from the revenues to pay 
them when the debt is created. John- 
son v. New Orleans, 15 So. 100, 46 La. 
Ann. 714, 715. 


“Creditor” 15 C.J. p 1371. 


62. Stephens v. Civil Service Com- 
mission of New Jersey, 127 A. 808, 811, 
101 N.J.Law 192. See U. S. v. Fuller, 
U62S:Cita 386, 160, US5 593, 597; 40 1: 
Ed. 549 (where the term “warrant” 
in connection with naval rank is de- 
fined by a contestant to be “an in- 
strument conferring authority upon 
persons, inferior to a commission’”’ 
the court, however, refrains from ap- 
proving such definition). See also 
Army and Navy § 50 note 39 [a], [hb]. 


63. Martin v. Shoub, 113 N.E. 384, 
386, 62 Ind.App. 586. 


[a] Term is often used colloquial- 
ly in this sense. Martin vy. Shoub, 
113 N.E. 384, 386, 62 Ind. App. 586. 

64. ‘Switzer v. Henking, 158 F. 784, 
786, 86 C.C.A. 140, 15 L.R.A.N.S. 1151. 


ret See Guaranty § 10 note 86 [a] 
66. State v. Rush, 88 S.E. 531, 534, 


104 S.C. 250. 

Term construed in pleadings see 
Pleading § 117 note 31 [b] (28). 

67. Faulman vy. Olcott, 210 P. 215, 
216, 105 Or. 452. See Warrant Officer 
supra § 7 text and note 62. 

68. See Convey 13 C.J. p 896 text 
and notes 69-71. 

69. Work v. Whittington, 
474, 61 Cal.App. 302. 

[a] As equivalent to “sustain” 
verdict.— Work v. Whittington, 214 P. 
474, 61 Cal.App. 302. 


214 P. 


70. gas v. Smallman, 14 Wend. 
GNENA con 
71. King vy. King, 74 N.E. 89, 94, 


St. Annot. (1896, 2d ed) p 924]. 

74 Eastern Dist. Piece Dye Works 
v. Travelers’ Ins. Co., 138 N.E. 401, 
403, 234 N.Y. 441, 26 A.L.R. 1505. 


75. Salabes v. J. Castelberg & Sons, 
57 A. 20, 22, 98 Md. 645, 64 L.R.A. 800. 


76. Port] Blakelya, Milly Coy, bys 
Springfield Fire & Marine Ins. Co., 110 
ae 39, 59 Wash. 501, 140 Am. 'S.R. 


77. “Warrantia” as covenant real 
see Covenants § 49 note 6 [b]. 


78. Anderson L. D. [cit 3 Black- 
stone Comm. p 300]. 


[a] “The writ of ‘warrantia char- 
te’ also lay only for a tenant of the 
freehold, and was only used when 
voucher did not lie, because the ten- 
ant was not impleaded, or because 
he was impleaded in an action in 
which it was the policy of the Jaw to 
prohibit delay, and therefore forbid 
the voucher; and it lay in such cases, 
only because the voucher did not lie. 
Vin. Abr. tit. Warr. Char. D. It was 
then supplementary to, and in ‘lieu’ 
of, vouchers.” Stout v. Jackson, 2 
Rand. (23<Va.) 182, 11/42: 


“Woucher” see ante. 


79. A maxim meaning “To war- 
rant is to defend and insure in peace 
the tenant, who calls for warranty, 
in his seisin; and the tenant in war- 
ranty will have an exchange in pro- 


portion to its value.” Black L. D. 
80. Flanders v. Seelye, 105 U.S. 
718, 726, 26 L.Ed. 1217. 


81. A maxim meaning “A warran- 
tor may object that the complainant 
does not hold the land of which he 
seeks the warranty, and that the gift 
was insufficient.” Black L. D. 


82. Warranty: 
Accident Insurance § 49. 
Agency §§ 236-238. 
Roane for Benefit of Creditors 


Auctions and Auctioneers §§ 12, 61. 


Exchange of Property § 34. 


Executors and Administrators §§ 
1698, 1699. 


Fire Insurance §§ 197-199, 236-349. 
Husband and Wife § 365. 

Judicial Sales §§ 117-119. 

Landlord and Tenant § 491. 

Life Insurance §§ 170-188. 

Marine Insurance §§ 182-230. 
Mortgages §§ 225, 699. 

Motor Vehicles §§ 320-345. 
Municipal Corporations §§ 4256, .4535. 


Mutual Benefit Insuranee §§ 65-80, 
85-87. 


Partition §§ 940-942. 

Partnership § 328. 

Patents §§ 387, 388. 

Pledges § 55. 

Receivers § 369. 

Sales §§ 667-669, 701-7907. 

Seamen § 115. 

Shipping §§ 112, 206, 739-741. 

Vendor and Purchaser §§ 273-277. 
83. See cases infra this note. 


[a] It has been uséd in such a 
great variety of senses, and the de- 
cisions thereon have been so anom- 
alous, that, as a distinguished jurist 
has said, “an attempt to arrive at a 
satisfactory conclusion about any 
principle supposed to be settled by 


them, would be hopeless, if not ab- 
surd.” McFarland v. Newman, 9 
Wiatts> -(Pa.) “55, 56, 434 Am Dae 497 


[quot Cleveland Linseed Oil Co. v. 
Buchanan & Sons, 120 F. 906, 908, 57 
C.CAC498 7]. 


[b] Scope of term.—‘‘The term 
‘warranty’ is used in several distinct 
connections: in insurance law, to 


indicate an undertaking on the part 
of the insured that certain alleged 
facts are as he represents them to 
be; in the law of real property, to 
indicate a covenant on the part of 
the grantor in the conveyance to pro- 


606 [67 C.J.] 


where in this work it is defined as it relates to con- 


tracts generally,** to insurance,*® 
personal property.*® 


may be instituted against him. 


Warranty of a fact. At common law a warranty 
of a fact, in a material matter, is a guaranty that 


the fact 1s as represented.®® 


WARREN. A place privileged, 
or grant from the king, for keeping certain animals, 
called beasts and fowls of warren; a privilege which 
one has in his lands, by royal grant or prescription, 
or hunting and taking wild beasts and birds of war- 
ren, to the exclusion of any other person not enter- 


ing by his permission.®® 
‘WAR RISK.°° 


of the public enemy.®? 


tect the title conveyed to his ven- 
dee; in the law of sales of personal 
property, to indicate a collateral un- 
dertaking on the part of the seller 
as to the quality of or title to the 
subject.” 30 Am.&Eng.Encye.L. (2d 
ed) p 128 [quot Switzer v. Henking, 
158 F. 784, 786, 86 C.C.A. 140, 15 L.R. 
A.N.S. 1151]. 

[c] “Much confusion has arisen 
from the uniform use which has been 
made of the term ‘warranty,’ it is 
an expression frequently made use 
of by parties without duly weighing 
the consequences, and who have thus 
confounded together things in their 
nature quite dissimilar.’’ Chanter v. 
Hopkins, 1 H.&H. 377, 380, 4 M.&w. 
399, 150 Reprint 1484. To same effect 
Springfield Shingle Co. v. Edgecomb 
NL VCO; OLE Ss 233.9235, 028 Wash. 
620, 35 L.R.A.N.S.*258. 


Derivation of term see Guaranty 
§ 10 text and note 85. 


84. See Contracts § 536. 


85. See Insurance §§ 493-498; Ma- 
rine Insurance § 182. 


86. See Sales § 667. 
Distinguished from: 
Condition see Condition 12 C.J. p 403 
text and notes 43, 46; Sales § 675. 
Guaranty § 10. ‘ 


Representation see Insurance §§ 492- 
500; Fidelity Insurance § 15; Fire 
Insurance § 197; Liability Insur- 
ance § 35; Life Insurance § 170; 
Mutual Benefit Insurance § 66. And 
see Sales § 676. 

87. La. Code art 378 [quot Flan- 
ders v. Seelye, 105 U.S. 718, 726, 26 L. 
Ed, 1217]; Williams. v., Ingle, 195 P. 
570, 99 Or. 858 [quot Cyc]. 


“Personal warranty” see Personal 
§ 24 note 89. 


88. Byers v. Farmers’ Ins. Co., 35 
Ohio St: 606, 616, 35 Am.R. 623. 


[a] “The very term ‘warranty’ im- 
ports an absolute undertaking that 
the fact is as represented.” Franklin 
Sugar Refining Co. v. Red Cross Line, 
68 F. 230, 282, 15 C.C.A. 362. 

Warranty of fact of seaworthiness 
as absolute see Shipping § 739 note 
62 pale 

“Guaranty” distingnished 
“warranty” see Guaranty § 10. 

89. Webster New Int. D. 

[a] Flexibility of term. — ‘The 
term ‘warren’ is one of those terms 


from 


Under the Louisiana code a 
warranty is defined to be the obligation [by] which 
one contracts to defend another in some action which 


Some risk resulting directly or 
proximately at least from some act or operation 


WARRANTY—WASH 


WAS.°? 
and to sales of 


Phrases: 


WASH.®® 


meee 


A verb form supplying the. first and 
third persons singular of the verb “be,” in the indic- 
ative mood, preterit (imperfect) tense.®* 


“As soon as said sale was confirmed by 
the referee,”®4 “he was amply provided for,”®® “it 
was unpaid,”®® and “was and is defective. 
[§ 1] A. In General. The word has 


many different meanings depending on the connec- 
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tion in which it is used.°°® 


by prescription 
As Noun.? 


way.? 


bank.’’4 


which has not always the same pre- 
cise and definite meaning. It may be 
the expression of the grant of a fran- 
chise only, or it may import a con- 
veyance of the soil.” In Beauchamp v. 
Winn, L.R. 6 H.L. 223, 236. 

[b] Nature of estate.—A warren is 
a realty in land, but is not part or 
parcel of the land; free warren might 
be in one, the land in another; and, 
if a party having both alien the land, 
the warren does not pass. Morris v. 
Dimes, 
671, 28 E.C.L. 654. 


90. War risk in: 

Marine insurance see Marine Insur- 
ance § 290. 

Soldiers’ life insurance see Army and 
Navy 5 C.J. p 289 et seq. 


91 = Morgan vo.U..S.,. 5. Ct-Cll.182; 
189 [aff 14 Wall. 531, 20 L.Ed. 738, 8 
Kei gee BOLCrHE Veu Use Sana net. Cle 

oF oe 


“Risk” 54 C.J. p 884. 

92. “Are”? 5 C.J. p 279. 
“Bevrl C.J. ,.p L015. 

“Is”? 33-C.J. p 816. 

93.- Webster New Int. D. 


94, M. C. Kiser Co. v. Padrick, 118 
S.E. 791, 794, 30 Ga.App. 642. 


95. Heath v. Koch, 77 N.Y.S. 513, 
514, 74 App.Div. 338. 


96 Treis v. Berlin Dye Works & 
Tonnes iy Co, 105 BP. 275).11 CaliApp. 


97. Pendergrass v. Fairchild, 212 
P. 9638, 964, 106 Or. 537. 


98. “Wash sale or washed sale” 
see post. 


99. Kerr v. Bougher, 16 Ohio App. 
434, 437. 


1. “Dry wash”? 19 C.J. p 818. 


2. Webster D. [quot Kerr vy. 
Bougher, 16 Ohio App, 434, 438]. 


8. See case infra this note. 


[a] Complete definition. “The 
word ‘wash’ : belongs neither 
to the terminology of geology nor of 
law. It is, however, a word in popular 
usage in the southern part of the 
state, and as used is quite capable of 
definition. The streams in the south- 
ern part of the state rising in the 
mountaing flow through narrow and 
often deep channels with sharp grades 
until they debouch onto the level lands 
below. They are torrential in charac- 
ter, carrying great quantities of water 
during the heavy rains in winter and 


{[§ 3] 2. As Adjective. 
may be used adjectively, as in the phrase ‘wash 


3 L.J.K.B. 170, 174, 3 N.&M.: 


[§ 2] B. In Sense of Erosion or Immersion—l. 
A piece of ground washed by the action 
of a sea or river, or sometimes covered and some- 
times left dry.2, In a colloquial and nontechnical use 
the term is applied to that part of the cone of a 
mountain stream through which the waters find their 


The term in this sense 


becoming partially or wholly dry dur- 
ing the rainless season. At times, 
cloud-bursts or long-continued heavy 
rains in the mountains cause these 
streams to overflow their banks in the 
valley lands below and fiood the neigh- 
boring country. In the torrential sea- 
son these streams bring down from 
the mountains, and for centuries have 
brought down, boulders, smaller 
stones, gravel, and sand, and as the 
velocity of the waters so moving and 
carrying these earthy matters is ar- 
rested upon entering the plains, they 
begin, under familiar laws, to deposit, 
first, the heavy boulders at and near 
the mouth of the canyon, or mountain 
passes, down which they have de- 
scended; next the smaller rocks, next 
the gravel, and finally the sands. 
Naturally, the greatest of these de- 
posits is below and near to the canyon 
mouth, and they spread out fanwise, 
lessening in depth and thickness until 
finally they feather out into nothing- 
ness. Geologically, the whole area of 
land thus affected, being built up of 
these deposits, is known as the ‘cone’ 
of the stream. The ‘wash’ though 
bearing relation to the cone, is not 
synonymous with it. As these condi- 
tions of increased winter flow occur 
every year, and as each year is 
brought down and deposited débris of 
the character described, it results in 
creating upon the lower reaches of the 
stream, always at the point where the 
waters first flow onto the level land, 
and at times in other parts of the river 
bottom, rocky, gravelly, and sandy 
stretches of waste lands, desolate to 
the eye and nourishing little or no 
vegetation; in brief, a tiny desert. 
It is this sandy, yocky, gravelly, boul- 
der-bestrewn part of the river bottom 
which is known as the wash. The 
wash is not, of course, conterminous 
with the cone. It frequently happens 
that in the lapse of centuries the outer 
portions of the cone have accumulated 
sufficient humus to create a fertile 
and fruitful soil raised above the dan- 
ger of ordinary flooding. Through 
the wash the waters of the stream 
find their way.” Haack v. San Fer- 
nando Mission Land Co., 169 P. 1021, 
1022, 177 Cal. 140. 


“Wash” as natural watercourse see 
Waters § 2. 


4 Kerr v. Bougher, 16 Ohio App. 
434, 438. 


[a] Bank liable to be washed 
away.—The words ‘wash bank,” as 
used in a statute requiring guard 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 


WASH—WASH SALE 


[§ 4] 3. As Verb. To waste or abrade by the 
foree of water in motion.® 


[§ 5] C. In Sense of Ablution.* As a verb, to 
cleanse by dipping, rubbing, or scrubbing in water.? 


Wash boiler. A kitchen utensil commonly used 
and ordinarily intended for domestic purposes.® 


Washing powder. A compound in the form of a 
powder used for washing.® Also, any soap, suitable 
for washing, in the form of powder.?° 


Other phrases: “Washing or cleaning build- 
ings,”? and “window washing.’’!2 


[§ 6] D. In Connection with Spirits. A ferment- 
ed wort from which spirit is distilled;13 ferment- 
ed wort ready for distillation and the extraction of 
the spirituous liquor.?# 


Phrases: “Any beer or wash suitable for the 
manufacture of spirits,’+5 and “mash, wort and 
wash.”718 
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WASH SALE or WASHED SALE.'* A fictitious 
kind of sale,*® disallowed on the stock and other ex- 
changes, in which a broker who has received orders 
from one person to buy and from another person to 
sell a particular amount or quantity of some partic- 
ular stock or commodity simply transfers the stock 
or commodity from one principal to the other and 
pockets the difference, instead of executing both or- 
ders separately to the best advantage in each case, 
as is required by the rules of the different exchang- 
es.2° It has also been defined as an affirmation that 
the buyer is paying a certain price for a certain lot 
of stock, without any affirmation that the stock has 
any intrinsic value, that a company owns any prop- 
erty of value, or that the buyer will ever again bid 
the same price for the stock.?24_ Wash sales are mere- 
ly bets on the market in which it is understood be- 
tween the parties that neither is bound to deliver 
or accept delivery,2? and are fictitious transac- 
tions.?8 


save that the broker received his com- 


WASHERY.!7 
rails for perpendicular “‘wash banks” 15. Rex v. Banni, 16 Ont.W.N. 160, 
near a highway, mean a bank com-| 161. 
posed of such substance that it is lia- 16. Pack v. State, 241 P. 390, 392, 


ble to be washed away by the action 
of the water thereon, so as to become 
unsafe to travelers on such highway. 
Kerr v. Bougher, 16 Ohio App. 434, 
438. ‘: 

“Bank” 6 C.J. p 1178. 

5. Webster D. [quot Kerr Vv. 
Bougher, 16 Ohio App. 434, 438]. 

{a] Example.—‘Heavy rains wash 
a road or an embankment.” Webster 
D, [quot Kerr v. Bougher, 16 Ohio 
App. 434, 438]. 

6 “Wash place” 
Minerals § 111. z 

7. Webster New Int. D. 

8. Castle v. Commonwealth, 293 S. 
W. 1076, 1077, 219 Ky. 514. 

“Boiler” 8 C.J. p 1138. 

9. Falkinburg v. Lucy, 35 Cal. 52, 
67, 05° Am.D. 76: 

10. Falkinburg v. Lucy, supra, 

11. Parker v. Pantages Theater 
Co., 254 P. 1083, 1084, 143 Wash. 176. 

12. Parker y. Pantages Theater Co., 
supra. 

13. Webster D. [quot Neal v. State, 
242 S.W. 578, 579, 154 Ark. 324]. 

14. Pack v. State, 241 P. 390, 392, 
116 Or. 416 [cit Webster D.]. 


[a] Dominion Inland Revenue Act 
defines “wash” to include ‘‘all liquor, 
fermented or unfermented, made in 
whole or in part from grain, malt or 
any saccharine matter.” Rex v. Ban- 
ni, 16 Ont.W.N. 160, 161. 


“Wort” post 


see Mines and 


116 Or. 416. 
“Mash” 38 C.J. p 1383. 
17. See Mines and Minerals § 111. 
18. “Sale” see Sales § 1. 


19.wCentury- 2D) slavot. Us, aus. EVs 
Keough, 48 F.(2d) 246, 252]. See F. 
W. Brockman Commission Co. v. 
Aaron, 130 S.W. 116, 119, 145 Mo.App. 
307 (where the court asserts its un- 
familiarity with the term but thinks 
that it must correctly describe a 
fictitious sale for the sole purpose of 
enhancing a party’s damages). 


fa] Similar definition.—A pretend- 
ed sale. Kadish v. Bullen, 10 I1J.App. 
566, 568. 


[b] “Washed sale.”—A transaction 
whereby money was delivered to a 
brokerage firm to be applied on the 
payment for stock to be purchased by 
the firm under a contract providing 
that actual delivery was contemplat- 
ed, but the firm merely ordered an- 
other broker to purchase the stock, 
and ‘tthe following day ordered that 
broker to sell an equal amount of the 
same stock short, which order was 
filled by selling that stock, so that the 
firm never secured the stock, but was 
to settle with the other broker at the 
money difference is what is known as 
a “washed sale.” In re Wettengel, 238 
H 798;, 799. 


[c] “Wash sale” of wheat.—Where 
defendant went through a form with 
a broker, wherein the broker pur- 
chased and sold for defendant cer- 
tain commodities, nothing being paid, 


missions on the transaction, the trans- 
action constitutes a “wash _ Sale.” 
People v. Kellogg, 94 N.Y.S. 617, 622, 
105 App.Div. 505. 


2057. Century, D> -lquote Wess Scecw. 
Keough, 48 F.(2d) 246, 252]. 

_ Definition of terms used in specula- 
Here generally see Gaming §§ 107- 


Fictitious transactions by brokers 
gonerally see Brokers § 41. 


21. McGlynn v. Seymour, 14 N.Y. 
St. 707, 14 Daly 420, 422. 


[a] Nature.—It is made on ac- 
count of persons who are anonymous. 
If a man buys stock because he is led 
by “wash” sales to believe that he can 
make a fortunate speculation, he can- 
not have an action of deceit against 
those who have made the ‘wash” 
sales. The sales, although fictitious, 
are not representations of any fact on 
whicha man hasa right torely. They 
are at most false affirmations of an 
opinion as to value. Such affirmations 
are not regarded as statements of fact. 
“Wash” sales are condemned, as they 
ought to be, because: they are ficti- 
tious, but they are not false represen- 
tations, made to the public in general, 
which give a right of action to any- 
one who is led by them to take an er- 
roneous view of market prices and to 
invest unprofitably in consequence. 
McGlynn v. Seymour, 14 N.Y.St. 707, 
14 Daly 420, 423. 

22. U. S. v. New York Coffee & 
Sugar Exchange, 44 S.Ct. 225, 226, 263 
U.S. 611, 68 L.Ed. 475. 

23. Peo. v. Rice, 223 
575. 


N.Y.S. 566, 
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Condition against waste in perpetual leases see Ground 
Rents § 16 notes 27, 28 
Injuries to: 
Mortgaged premises see Mortgages §§ 637-642. 
Prone held in common see Tenancy in Common §§ 
68-75 
Reversion in leased property see Landlord and Tenant 
§§ 550-564. 
Nontiabuity « of tenant in tail see Estates § 48 text and 
note 22 
Waste: 
As ground for appointment of receiver see Receiv- 
ers § 26 note 6. 


Peacater or administrator see Executors and Ad- 
ministrators §§ 563-569. 

Guardian see Guardian and Ward Y gre: 

Joint tenant see Joint Tenancy § 1 


Waste:—Continued 
By :—Continued 
Life tenant see Estates §§ 87-89. 
Tenant: 
At will see Landlord and Tenant § 359. 
By curtesy see Curtesy § 46. 
In dower see Dower §§ 414-417. 
Trustee see Trusts § 562. 
ee or purchaser see Vendor and Purchaser §$§ 
In ejectment: 
As element of damages see Ejectment § 380. 
Injunction or order to stay see Ejectment § 110. 
Of municipal property: 
Municipal funds, right of taxpayer to restrain see 
Municipal Corporations §§ 4577-4583. 
SA than money see Municipal Corporations §§ 
585, 4586. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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I. DEFINITIONS AND DISTINCTIONS 


[§ 1] A. In General. 


injury to the inheritance.’ 


1. Livingston v. 
Wend. (N.Y.) 115. 

2. Southern Pac. Land Co. v. Kig- 
gins, 293 P: 708, 710, 110 Cal.App.; 
56; Whitney v. Huntington, 26 N.W. 
631, 34 Minn. 458, 462, 57 Am.R. 68 
[cit Abbott L. D.; Bouvier L. 1B 
Wharton L. D.]. 


[a] Blackstone’s definition.— 
SWiaste ws. . is a Spoil or destruc- 
tion in houses, gardens, trees, or other 
corporeal hereditaments, to the dis- 
herison of him that hath the remain- 
der or reversion in fee-simple or fee- 
tail.” .2 Blackstone Comm. p 281 
[quot Minneapolis Trust Co. v. Ver- 
hulst, 74 Ill. App. 350; Brugh v. Den- 
man, 78 N.E. 349, 350, 88 Ind.App. 486; 
White v. Wagner, 4 Harr.&J. (Md.) 
373, 7 Am.D. 674; Attaquin v. Fish, 
5 Mete. (Mass.) 140; U. S. Fidelity, 
ete:,, ‘Co, -v.- Ricek, L207 NeW. 389,26 
Neb. 300; Dills v. Hampton, 92 N.C. 
565; Davenport v.-Magoon, 4 P. 299, 
13 Or. 3, 57 Am.R. 1; Harter v. Hough, 
35 Pa.Co. 74; Glass v. Glass, 6 Pa.Co. 
408; Brown v. O’Brien, 4 Pa.L.J. 454. 


See also for definitions substantial- 
ly similar: Elwell v. Burnside, 44 
Barbs) (ON.Y.). 447,°) 449; -='Thomast-v. 
Thomas, 82 S.E. 1032, 1033, 166 N.C. 
627, L.R.A.1915B 219; Norris v. Laws, 


Reynolds, 26 


64 S.E. 499, 150 N.C. 599, 604; Smith 
v. Sharpe, 44 N&O. 91, 93, 57° Am.D. 
574; Powell v. Dayton, etc., R. Co., 


16 P. 863, 16 Or. 33, 38, 8 Am.S.R. 251. 


[b] Other definitions. — (1) “A 
spoiling or destroying of the estate 
with respect to buildings, wood or 
soil, to the lasting injury of the in- 
heritance.” Sherrill v. Connor, 12 S.E. 
588, 107 N.C. 630, 632. (2) ‘A perma- 
nent or lasting injury done or permit- 
ted to be done by the holder of a part 
of it to the inheritance, or to the 
prejudice of one who has an interest 
in the inheritance.’ Price v. Ward, 
58 P. 849, 25 Nev. 203, 209, 46 L.R.A. 
459; Mudge v. West End Brewing Co., 
125 N.Y.S. 15, .20;:68 Mise. 362. (3) 
“An act done by a tenant, without li- 
cense or authorization from his land- 
lord, whereby a lasting damage is 
done to the freehold.” Calvert v. 
Rice, 11 Ky.L. 1001, 12 Ky.L. 252. 
(4) “An improper destruction or ma- 
terial alteration or deterioration of 
the freehold, or of things forming an 
essential part of it, done or suffered 
yy a person rightfully in possession 
as tenant, or having but a partial es- 
tate, like a mortgagor.” Hayman v. 
Rownd, 118 N.W. 328, 82 Neb. 598, 601, 
45 L.R.A.N.S. 623; Hamilton v. Aus- 
tin, 36 Hun 138, 1438 [rev on other 
grounds 13 N.E. 941, 107 N.Y. 636]; 
Cottle v. Wright, 251 N.Y.S. 699, 701, 
140 Mise. 8738. (5) ‘An injury to the 
remainder or reversion (the _ fee), 
something that lessens the value of 
the estate.’ Moss Point Lumber Co. 
v. Board of Sup’rs of Harrison Coun- 
ty, 42 So. 290, 294, 89 Miss. 448. (6) 
“An unreasonable or improper use, 
abuse, mismanagement or omission of 
duty touching real estate by one 


The term waste, in the law 
of real property, is a technical term which under the 
adjudications of the courts has been said to have ac- 
quired a precise and definite meaning.* 
defined to be any unlawful act or omission of duty on 
the part of the tenant which results in permanent 
It is the violation of an 
obligation to treat the premises in such manner that 
no harm be done to them and that the estate may re- 
vert to those haying an underlying interest, unde- 


WASTE 


It may be | property. 


rightfully in possession which results 
in its substantial injury.’ Delano 
v. Smith, 92 N.E. 500, 206 Mass. 365, 
370, 30 L.R.A.N.S. 474. (7) “Any act 
or omission of duty by a tenant of 
land which does a lasting injury to 
the freehold, tends to the permanent 
loss of the owner of the fee, or to de- 
stroy or lessen the value of the in- 
heritance, or to destroy the identity of 
the property, or impair the evidence 
of title.’ Melms y. Pabst Brewing 
Coz, 79 NW. 738,°104 Wis. 7, 11, 46 
L.R.A. 478; Lander v. Hall, 34 N.W. 
80, 69 Wis. 326, 330; Bandlow. v. 
Thieme, 9 N.W. 920, 53 Wis. 57, 60. 
(8) “Permanent injury to land by a 
tenant, or one holding an intermediate 
estate.” Lander v. Hall, 34 N.W. 80, 
81, 69 Wis. 326. (9) “Something done 
by the tenant which injures the in- 
heritance, to the prejudice . oe 
those who are entitled to the reversion 
or remainder.” Wilford v. Rose, 2 
Root (Conn.) 20, 21. (10) “Substan- 
tial damage to the reversion, done by 
one having an estate of freehold or 
for years, during the continuance of 
the estate.” Dooly v. Stringham, 7 P. 
405, 4 Utah 107, 111 [quot Adams Eq. 
208]. (PL) “phe consumption of things 
belonging to inheritance.” Miller v. 
Bowen Coal & Mining Co., (Mo.App.) 
40 S.W.(2d) 485, 489. (12) ‘The de- 
struction of such things on the land 
by a tenant for life or years as are 
not included in its temporary profits. 
In other words, it consists in such 
acts as tend to the permanent loss of 
the owner in fee, or to destroy or les- 
sen the value of the inheritance.” 
Proffitt v. Henderson, 29 Mo. 325, 327. 
(13) ‘The doing of those acts which 
cause lasting damage to the freehold 
or inheritance, or the neglect or omis- 
sion to do those acts which are re- 
quired to prevent lasting damage to 
the freehold or inheritance.” Chap- 
man v. Cooney, 57 A. 928, 25 R.I. 657, 


660. (14) ‘Whatever does a lasting 
damage to. the freehold or _ in- 
heritance.” McGregor vy. Brown, 10 


N.Y. 114, 117, 1 Seld.Notes 225; Beek- 
man y. Van Dolsen, 18 N.Y.S. 376, 63 
Hun 487, 490. (15) ‘Whatever does 
a lasting damage to the inheritance, 
and tends to the permanent loss of the 
owner in fee, or to destroy or lessen 
the value of the inheritance.” Daw- 
son v. Coffman, 28 Ind. 220, 224; Davis 
v. Clark, 40 Mo.App. 515, 520; 
Lake Ranch Co. v. Cumbow, 167 N.W. 
75, 76, 102 Neb. 288; Deltenre v. Del- 
pure, 133 S.W. 632, 633, 152 Mo.App. 
487 [cit Davis v. Clark, 40 Mo.App. 
pabds Hysaman y. Small, 15 N.Y.S. 
288 


3. Kory v. Less, 22 S.W.(2d) 25, 28, 
180 Ark. 342; Delano v. Smith, 92 N.B. 
500, 206 Mass. 365, 30 L.R.A.N.S. 474. 


4 Fla.—Stephenson vy. National 
Bank of Winter Haven, 109 So. 424, 
425, 92 Fla. 347. 


Ga.—Brigham v. Overstreet, 57 S.B. 
484, 128 Ga. 447, 10 L.R.A.N.S. 452, 
11 Ann.Cas. 75. 
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teriorated by any willful or negligent act.® 


Trespass distinguished. Waste is an injury to the 
inheritance by one rightfully in possession of the 
Trespass is an injury to the estate or the 
use thereof by one who is a pizangen to the title, 
with no right whatever in the property.* 
of the act is a tort in both waste and trespass;° 
while technically there is a difference between waste 
and trespass, there is no distinction in substance so 
far as the remedy is concerned.® 


The nature 
and, 


Idaho.—Dahlquist v. Mattson, 233 P. 
883, 886, 40 Idaho 378. 

Md.—Duvall v. Waters, 1 Bland 569, 
18 Am.D. 350. 

Nev.—Price v. Ward, 58 P. 849, 25 
Nev. 208, 46 L.R.A. 459. 

Or.—Roots v. Boring Junction Lum- 
ber’ Cop G2ebaisid, 64° PL £82550 Or: 
298. 

Tenn.—Walker v. Fox, 2 S.W. 98, 
85 Tenn. 154. 


Wis.—Lander v. Hall, 34 N.W. 80, 
69 Wis. 326. 

Eng.—Lowndes v. Bettle, 33 L.J.Ch. 
451, 


“According to the older cases, a 
wide distinction was taken between 
what was then called waste and tres- 
pass. The term ‘waste’ was used in 
the sense of spoliation, though with a 
technical and personal application. It 
was considered waste when the plain- 
tiff and defendant had a privity of 
title, such as that of tenant for life 
and remainderman. If the tenant for 
life committed waste the remainder- 
man could ask for an injunction. So 
in the case of landlord and tenant; 
then there was a privity, and the ten- 
ant in possession doing acts amount- 
ing to waste the landlord could have 
got an injunction.- It was by reason 
of the privity of title that the law 
called it waste. But when parties 
did not claim in that way, but by an 
adverse title, any act done by the one 
or by the other of them was then 
called ‘trespass.’’’ Lowndes v. Bettle, 
33 L,J.Ch. 4515, 453. 


5. Duvall v. Waters, 1 Bland (Md.) 
569, 18 Am.D. 350; Cecil v. Clark, 39 S. 
BK. 202, 49 W.Va. 459; Williamson v. 
Jones, 27 S.H. 411, 43 W.Va. 562, 64 
Am.S.R. 891, 38 L.R.A. 694. 


“The terms waste and trespass are 
very often used to designate injuries 
to property of the identical same na- 
ture. The cutting of a timber tree, or 
the pulling down of a house, may be 
an act entirely lawful; or it may be 
an act of waste, or of trespass; and, 
that not because of any peculiarity of 
the act itself; but, because of the 

party, by whom it may have been done, 

having an absolute title, a limited es- 
tate, or no right whatever. The abso- 
lute owner of an estate in fee simple, 
without any incumbrance, or charge 
upon it, has an uncontrollable power 
to dispose of it as he may think 
proper; and can be, in no way held 
accountable, as a waster or trespasser, 
for any thing he may do with the 
trees, houses, or soil of his lands. 
If he who does such an act has only 
a particular estate, as a tenancy for 
life or years, it is properly denominat- 
ed waste; but, if he has no right 
whatever, it is then said to be a tres- 
pass.” Duvall v. Waters, 1 Bland 
(Md.) 569, 571, 18 Am.D. 350. 


6. See cases infra this note. 


[a] Petition to restrain trespass 
not dismissed.—Where a complaint, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2-5] 


[§ 2] B. Voluntary Waste.’ 


hold.® 


[§ 3] C. Permissive Waste.1° “Permissive waste” 
is waste permitted by the tenant, and consists in the 
neglect or omission to prevent injury to the inher- 
itance or freehold,!! as, for example, the suffering 
of buildings to fall into decay from neglect,!2 or to 
be destroyed by fire through negligence.?3 


[§ 4] D. Equitable Waste’4—1. In General. KEq- 
uitable waste is defined to be such acts as work man- 


in a suit to restrain the cutting of 
timber, is framed on the theory of 
restraining a trespass on land, and 
plaintiff's evidence showed, not an 
unlawful trespass, but a rightful entry 
and the commission of waste, a motion 
to dismiss the complaint was prop- 
erly denied, since the relief sought 
was substantially the same. Roots v. 
Boring Junction Lumber Co., 92 P. 811, 
818, 50-Or. 298. 

[b] Amendment of count for 
waste, so as to sound in trespass, held 
not harmful to defendant in an action 
for injuries to land while in posses- 
sion thereof after breach of a contract 
to purchase it, plaintiff being entitled 
to recover damages in either case. 
McKenna v. Reade, 144 A. 812, 815, 105 
N.J.Law 408. 

7. Act of stranger as constituting 
voluntary waste see infra § 9. 

8. Ill—Consolidated Coal Co. v. 
Savitz, 57 Ill.App. 659, 663. 

Ky.—Fisher’s Ex’r v. Haney, 202 
S.W. ‘495, 496, 180 Ky. 257; Smith v. 
Mattingly, 28 S.W. 503, 96 Ky. 228, 
231, 16 Ky.L. 418. 


Md.—White v. Wagner, 4 Harr.&J. 


SHOVE ods le PAID. 6145 
Mich.—Stevens v. Rose, 37 N.W. 
205, 69 Mich. 259, 269. 
Miss.—Cannon v. Barry, 59 Miss. 
289, 303. 
N.Y.—Regan vy. Luthy, 11 N.Y.S. 


709, 16 Daly 413, 415. 

N.C.—Norris v. Laws, 64 S.E. 499, 
150 N.C. 599. 

Vt.— Willey v. Laraway, 25 A. 436, 
G45 Vt, 559, S61. 


9. Regan v. Luthy, 11 N.Y.S. 709, 
16 Daly 413; McCullough v. Irvine, 


13 Pa. 438. 


Destruction of buildings as consti- 
tuting waste see infra § 14. 

10. Nature of permissive waste see 
infra § 9. 

11. Ill.—Consolidated Coal Co. v. 
Savitz, 57 Ill.App. 659, 663. 

Ky.—Smith v. Mattingly, 28 S.W. 
503, 96 Ky. 228, 232, 16 Ky.L. 418. 

Md.—wWhite v. Wagner, 4 Harr.&J. 
373,0894,.7 Am.D. 674. 


Mich.—Stevens v. Rose, 37 N.W. 
205, 69 Mich. 259, 269. 
Miss.—Cannon v. Barry, 59 Miss. 


289, 303. 


N.Y.—Suydam v. Jackson, 54 N.Y. 
450; Beekman y. Van Dolsen, 18 N. 
Y.S. 376, 377, 63 Hun 487; Eysaman 
v. Small,“15 N.Y.S. 288,'289; Regan 
vy. Luthy, 11 N.Y.S. 709, 16 Daly 413. 

N.C.—Norris v. Laws, 64 S.E. 499, 
150 N.C. .599, 604. 

Vt.—Willey v. Laraway, 25 A. 436, 
64st. 59, *b61, 

“To constitute this particular kind 
of waste, there must have been neg- 
lect, omission, sufferance, or permis- 


; “Voluntary waste” 
is active or positive, and consists in doing some act 
of destruction or devastation,® as, for example, the 
pulling down of a house, or the removal of parts fix- 
ed to, and constituting a material part of, the free- 
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ifest injury to the inheritance, although not incon- 
sistent with the legal rights of the party who com- 
mits them;'® such acts as a prudent man would not 
do in the management of his own property.*® 


[§ 5] 2. Without 


Impeachment of Waste.'? 


Where a tenant holds “without impeachment for 


his conduct.?® 


sion of the tenant. 
referred to is not conclusive. It may 
be rebutted by proof. The most or- 
dinary kind of permissive waste is 
suffering buildings to fall into decay 
from neglect. If the defendant, in 
an action brought under such cireum- 
stances, should prove that he exer- 
cised all diligence, and fully discharg- 
ed his duty to his landlord, he would 
be relieved from liability. It has re- 
cently been held in this state that 
what constitutes waste is a question 
of fact for the jury (Eysaman v. 
Small, 15 N.Y.S. 288, 61 Hun 618), and 
it seems to be assumed there that all 
that was required from the party in 
possession was to be diligent to pre- 
vent dilapidation of the premises. 
That appears to us to be the true 
measure of duty in cases of this 
kind.” Beekman v. Van Dolsen, su- 
pra. 


12. Ill.—Consolidated Coal Co. v. 
Savitz, 57 Ill.App. 659, 663. 


Miss.—Cannon v. Barry, 59 Miss. 
289, 296. 


N.Y.—Beekman v. Van Dolsen, 18 
N.Y.S. 376, 68 Hun 487, 490; Regan 
We Souths 11, N.Y-S...709, 16 Daly 418, 


Pa.—McCullough vy. Irvine’s Ex’rs, 
13 Pa. 438, 440. 


Vt.—Willey v. Laraway, 25 A. 436, 
64 Vt. 559, 561. 


13. Lothrop v. Thayer, 138 Mass. 
466, 52 Am.R. 286; Wolfe v. McGuire, 
28 Ont. 45. 


14. Cross references: 
As eeunuins for in equity see infra 
26. 


Equitable waste by: 
Holder of defeasible or contingent 
fee see infra § 20. 
Tenant: 
For life without impeachment of 
waste see Estates § 87 text and 
notes 42, 43. 
Without impeachment of waste 
see infra § 5. 
Immateriality of motive of tenant see 

infra § 9. 

Injunction to restrain equitable waste 

see infra § 25. 

15. Belt v. Simkins, 39 S.E. 430, 113 
Ga. 894; Gannon v. Peterson, 62 N.E. 
210, 193 Tll. 372, 55 L.R.A. 701; Land- 
ers v. Landers, 151 S.W. 386, 151 Ky. 
206, Ann.Cas.1915A 228; Crowe v. 
Wilson, 5 A. 427, 65 Md. 479, 483, 57 
Am.R. 343. 

“Equitable waste is defined by Mr. 
Justice Story to consist of ‘such acts 
as at law would not be esteemed to 
be waste under the circumstances of 
the case, but which, in view of a court 
of equity, are so esteemed from their 
manifest injury to the inheritance, 
although they are not inconsistent 
with the legal rights of the party 


The presumption 


waste,” he is enabled to do many things, such as cut- 
ting wood, opening new mines, ete., which would oth- 
erwise at the common law amount to waste,'* and no 
matter what may be the character of the waste com- 
mitted by him, no one interested in the property has 
a right to call him into a court of law on account of 
A tenant without impeachment of 
waste,?° or dispunishable for waste,?+ may not de- 


committing them.’ . . . And he 
adds: ‘For, it is said a court of equi- 
ty ought to moderate the exercise of 
such a power, and, pro bono pub- 
lico, restrain extravagant, humorous 
waste.’ And he concludes: ‘In all 
such cases the party is deemed guilty 
of a wanton and unconsicentious 
abuse of his rights, ruinous to the in- 
terests of other parties.’’”’ Gannon v. 
Peterson, 62 N.H.. 210,-213, 193 «211. 
312, Oonls RACK LOL, i 


16. Landers v. Landers, 151 S.W: 
3965) 391,° 151 vKy. “2068) "Llurier vi 
Wright, 2 De G.F.&J. 234, 63 Hng.Ch. 
181, 45 Reprint 612 [aff Johns. 740, 
70 Reprint 618]. 


17. Cutting shade trees by tenant 
without impeachment of waste see in- 
ribet hints nis WG 

Tenant for life see Estates § 87 
notes 40-43. 


18. Ill.—Chapman v. W. F. Epper- 
son Circled Heading Co., 101 I1ll.App. 
161 (holding that such a tenant is 
liable for nothing short of willful 
and malicious waste). 

Mich.—Stevens v. Rose, 
205, 69 Mitch. 259. 

Neb.—Wiley v. Wiley, 1 Neb. (Un- 
off.) 350, 95 N.W. 702. 

Ata ay ent v. Wheeler, 25 N.H. 


37 N.W. 


A ae ek v. Lowenbein, 57 N.Y. 


Eng.—Baker v. Sebright, 13 Ch.D. 
179; Bowles’ Case, 11 Coke 79b, 77 
Reprint 1252; Halliwell v. Phillips, 4 
Jur.N.S. 607; Smythe v. Smythe, 2 
Swanst. 251, 36 Reprint 611, 1 Wils. 
Ch. 426, 37 Reprint 182; Skelton v. 
Skelton, 2 Swanst. 170, 36 Reprint 
DLO ee Reins” Vie Peirs,. d Ves. Sane 2a 
Reprint 1180. 


19. Belt v. Simkins, 
113 Ga. 894. 
note 18. 


20. Duncombe v. Felt, 45 NW. 
1004, 81 Mich. 332; Stevens v. Rose, 
37 N.W. 205, 69 Mich. 259; Wiley v. 
Wiley, 95 N.W. 702, 1 Neb. (Unoff.) 
350; Clement v. Wheeler, 25 N.H. 361; 
Baker v. Sebright, 13 ‘Ch.D. 179; 
Marker v. Marker, 9 Hare 1, 41 Eng. 
Ch. 1, 68 Reprint 389; Halliwell v. 
Phillips, 4 .Jur.N.S. 607; Vane v. 
Barnard. 2 Vern.Ch. 738, 23 Reprint 


[a] Tenant without impeachment 
of waste held not warranted in: (1) 
Removing or demolishing buildings. 
Stevens v. Rose, 37 N.W. 205, 69 Mich. 
259. (2) Making alterations accom- 
panied with actual injury to the 
premises or by acts that are wanton 
and capricious. Agate v. Lowenbein, 
57 N.Y. 604. 


Tenant for life see Estates § 87 
notes 42, 43. 


21.. Tracy 
23 Reprint 27 


39 S.E. 430, 
And see cases supra 


Sa Tracy, 1 Vern.Ch. 23, 
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stroy the estate, or commit malicious waste; and if 
he exercises this power in an unconscientious man- 
ner, a court of equity may interfere to restrain him, 
No particular form of 
words is necessary to make an estate without im- 
peachment for waste;?? but, where the statute re- 


as for equitable waste.?? 


quires, there must be a writing.?4 


ally employed for this purpose are “without impeach- 
ment of waste,” but any words will be sufficient, pro- 
vided they amount to a license to do the acts.?° 


[§ 6] E. Collusive Waste. Collusive waste may 
occur where there are several estates in the same 
property succeeding each other in point of time. 
exists where the holders of two prior estates com- 
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same person.”® 


The words usu- 


It 


[§ 7] F. Eventual Waste. 
be deemed waste, when done by an admitted partic- 
ular tenant,?® if done after the institution of any 
suit involving the title, or of a suit for partition, 
have been denominated eventual waste.*° 


[§ 8] G. Meliorating Waste.*+ 
is waste changing the character of the inheritance 
and increasing its pecuniary value;** but changes 
covenanted for are not waste.?% 


[§§ 5-9 


mit waste in collusion to defraud the owner of a sub- 
sequent estate,?° even though it be contingent.?* 
may occur where the two prior estates are held by the 


IG 


All such acts as would 


Meliorating waste 


II. NATURE AND ELEMENTS IN GENERAL** 


[§ 9] In its essential elements, waste is the same 
in this country and in England, being a spoliation or 
destruction of property by the tenant to the perma- 


nent injury of the inheritance.*° It is of the nature 


22. Belt v. Simkins, 39 S.E. 430, 
113 Ga. 894; Duncombe vy. Felt, 45 
N.W. 1004, 81 Mich. 332; Kane v. Van- 
derburgh, 1 Johns.Ch. (N.Y.) 11; Bak- 
er v. Sebright, 13 Ch.D. 179; Aston v. 
Aston, 1 Ves. 264, 27 Reprint 1021. 

“One who creates a life estate for 
the benefit of another, either by deed 
Or; by. will, may, if. he isées proper, 
provide that the tenant for life shall 
not be held liable for waste. Such 
a tenant is characterized as a tenant 
for life who holds without impeach- 
ment for waste. No matter what 
may be the character of the waste 
committed, no one interested in the 
property has a right to call such a 
tenant into a court of law on account 
of his conduct. If a particular ten- 
ant exercises this power in an un- 
conscientious manner, a court of equi- 
ty may interfere to restrain him, and 
a waste committed by such a tenant 
which would be enjoined by a court 
of equity is called equitable waste; 
but a life tenant who holds the es- 
tate- without impeachment for waste 
is not liable for acts of waste, ex- 
cept those which are destructive of 
the inheritance, and wanton and mali- 
cious in their character.” Belt v. 
Simkins, 39 S.H, 430, 431, 113 Ga. 894. 


Equitable waste by tenant for life 
without impeachment for waste see 
Estates § 87 text and notes 42, 43. 

23. Stevens v. Rose, 37 N.W. 205, 
69 Mich. 259; Webster v. Webster, 
33 N.H. 18, 66 Am.D. 705; Goodright 
v. Barron, 11 East 220, 103 Reprint 
988. 


24. Townshend v. Moore, 33 N.J. 
Law 284. 
25. Townshend v. Moore, supra; 


Woodhouse v. Walker, 5 Q.B.D. 404; 
Leonard v. Sussex, 2 Vern.Ch. 526, 23 
Reprint 940. - 


[a] Tenancy without impeachment 
of waste held established.—(1) ‘To 
have and to hold, to use and control 
as he thinks proper, for his benefit 
during his natural life.’’” Stevens v. 
Rose, 37 N.W. 205, 69 Mich. 259. (2) 
Devise of the use and full control of 
real property during life, Where the 
context of the will shows that testa- 
tor intended the devisee to have ab- 
solute control, free from interference 
by the remainderman. Wiley v. Wi- 
ley, 95 N.W. 702, 1 Neb. (Unoff.) 350. 


fb] Tenancy without impeachment 
of waste held not established.—(1) 


Devise for life without power of an- 
ticipation, being inconsistent with an 
estate without impeachment of waste. 
Clive v. Clive, L.R. 7 Ch. 433; Clow 
VarClow; 4.Onts 355: (2) In. strict 
settlement” as used in the creation 
of a life estate. Stanley v. Coulth- 
urst, L.R. 10°>Bq. 259. 


26. Birch-Wolfe v. Birch, L.R. 9 
Eq. 683; Garth v. Cotton, 3 Atk. 751, 
rites ai 1231, 1 Ves. 524, 27 Reprint 


“Garth v. Cotton, 3 Atk. 751, 26 Re- 
print 1231, 1 Ves. 524, 546, 27 Reprint 
1182 was this—the law being that the 
first person entitled to an immediate 
estate of inheritance is the only per- 
son who can recover, and that he is 
entitled to recover, for his own ben- 
efit, the value of all timber cut im- 
properly by a tenant impeachable for 
waste; where by fraudulent collu- 
sion and wrongdoing between the 
tenant for life and the owner of the 
inheritance in remainder, such timber 
is cut, the’ Court, by its general ju- 
risdiction to repress fraud, will inter- 
fere, notwithstanding it is a legal 
wrong, and there should have been 
a legal remedy entitling the remain- 
derman to the value of the timber, 
and say, ‘We will not allow this fraud; 
we will bring the money, the value 
of the timber, into Court, there to be 
impounded and held for the benefit of 
the estate, and all persons inter- 
ested in it.’ That case proceeded 
upon the ground of actual collusion 
and fraud.” Birch-Wolfe v. Birch, 
L.R. 9 Eq. 688, 690. 


27.2. Garth, y, Cotton, 3 Atk 751, 26 
eet 1231, 1 Ves. 524, 27 Reprint 


28. Birch-Wolfe v. Birch, L.R. 9 
Eq. 683, 690; Williams v. Bolton, 1 
Cox Ch. 72, 29 Reprint 1068. 


“Then the case presented itself in 
a new phase in Williams v. Duke 
of Bolton, 1 Cox Ch. 72, 29 Reprint 
1068. In that case there was, and 
there could be, no actual collusion, 
fraud, or conspiracy, because the ten- 
ant for life and the actual immediate 
owner of the inheritance in remainder 
were one and the same person. Now 
it was said ‘You must apply to that 
case exactly the same rule which was 
applied in Garth vy. Cotton, 3 Atk. 751, 
26 Reprint 1231, 1 Ves. 524, 546, 27 
Reprint 1182—that is to say, you 
must hold that the man in his char- 
acter of remainderman is colluding 


of waste that it shall have been committed without 
legal right;°® that there shall be privity of estate 
between the reversioner and the wrongdoer ;*? that 


with himself in his character of ten- 
ant for life, and you must treat him 
accordingly. You have only to ap- 
ply that principle to this case.’ I am 
asked to apply that principle to the 
case before me; and I quite agree 
that as far as that principle is ap- 
plicable it ought to be so applied. 
But then, in order to apply that case, 
it is necessary I should be satisfied 
that the facts do amount to a case of 
actual fraud and collusion; that is to 
say, Supposing there had not been 
that union of character between the 
tenant for life and the remainderman, 
but that there had been two distinct 
persons, and that what has been done 
by the tenant for life in possession 
had been done with the full knowl- 
edge, acquiescence, and assent of the 
tenant in remainder; I must be sat- 
isfied that that would have been, as 
between those two persons, an act of 
fraud and collusion with which this 
Court would interfere.” Birch-Wolfe 
v. Birch, supra. 
29. See infra § 9. 


30. Duvall v. Waters, 
(Md.) 569, 575, 18 Am.D. 35 


31. Cross references: 
Acts increasing pecuniary value of 
estate see infra § 11. 
as ground for injunction see infra 
$2. 
32. Palmer v. Young, 108 Ill.App. 
ee 255 [quot Bispham Prin. Eq. 430—- 
33. See infra § 9. 
34. Particular acts or omissions 
constituting see infra §§ 11-18. 
35. King v. Miller, 6 S.E. 660, 99 
N.C. 583; Searle v. Aylesworth, 5 Pa. 
Dist.&Co. 691. 


“Waste” see supra § 1. 


36. Stephenson v. National Bank 
of Winter Haven, 109 So. 424, 92 Pla. 
347; Hasty v. Wheeler, 12 Me. 434. 


[a] Changes, covenanted for are 
re waste. Hasty v. Wheeler, 12 Me. 


37. Attaquin y. Fish, 5 Mete. 
(Mass.) 140; 'U. S. Fidelity, ete., Co. 
v. Rieck, 107 N.W. 389, 76 Neb. 300. 


[a] Tenant with option to pur- 
chase is not chargeable with waste 
after he has exercised his option. 
Keogh, v. Peck, 147 N.E. 266, 316 DE 
31850 38 AR Rem anbhs 


{b] Waste is not 


1 Bland 
0. 


in the case 


For later, cases, developments and changes in the law see Annotations, same title and section number. 


§§ 9-10] 


a loss or damage shall have been suffered;*8 that it 
shall be of a permanent character;*® and that the 
injury done shall be to the freehold or inheritance.*° 
While privity of title or estate distinguishes waste 
from trespass,‘! the doctrine has been so far relax- 
ed as to permit the reversioner to recover damages 
for injury to his interest against a stranger in an ac- 
tion on the ease in the nature of waste,?? 
tection against threatened waste by one who attacks 


[§ 10] 


where the wrongdoer is not in right- 
ful provision. Powers v. Trustees of 
‘Caledonia County Grammar School, 
106) A. 836, 93° Vt. 220. 

Action on the case in nature of 
,waste against stranger see infra § 21. 

38. . Bee Bldg. Co. v. Peters Trust 
Co., 183 N.W. 302, 106 Neb. 294; Leh- 
meyer v. Moses, 127 N.Y.S. 2538, 259, 


69 Mise. 476; Jackson v. Tibbits, 3 
Wend. (N.Y.) 341. 
[a] Infection of building with 


smallpox.—While the supposed dimi- 
nution of the value of property, rest- 
ing on sentimental grounds arising 
from the dictates of custom or taste, 
cannot constitute waste, yet the in- 
fection of a building with smallpox, 
so that it cannot be used for the pur- 
pose intended, will be waste, unless 
it can be shown that such injury may 
be obviated, by disinfection or other- 
wise, without material physical 
change in the Bataan. Delano v. 
Smith, 92 N.E. 500, 206 Mass. 365, 30 
L.R.A.N.S. 474. 

89. Dills v. Hampton, 92 N.C. 565; 
Davenport v. Magoon, 4 P. 299, 13 Or. 
Sh aye vere nal aty ale 


40. Fawn Lake Ranch Co. v. Cum- 
bow, 167 N.W. 75, 102 Neb. 288; Flem- 


ing vy. Sexton, 90 S.H. 247, 172 N.C. 
250; McCullough v. Irvine, 13 Pa. 
438. 

[a] Removal of crop.—Removal 


and appropriation by the lessee of a 
matured crop, whether rightful or 
wrongful, is not waste, as it does no 
injury to the inheritance. Deltenre 
v. Deltenre, 133 S.W. 632, 152 Mo.App. 
487. Ill husbandry see infra § 12. 


{[b] Cutting timber.—Whether or 
not the inheritance is injured depends 
on the amount and purpose for which 
the timber was cut, the tenant being 
entitled to as much as is required for 
/repairs, and no more. Campeau_ v. 
Hobbs, 242 N.W. 850, 259 Mich. 93; 
Thomas y. Thomas, 82 S.H. 1032, 166 
N.C) 629, ..R.A.1915B 219; Norris v. 
Laws, 64 S.H. 499, 150 N.C. 599. Cut- 
ting timber see infra § 16. 


[c] Coal deposit in its natural 
state is a part of the inheritance, and 
the opening of a mine by the owner 
of an inferior estate is waste. Miller 
v. Bowen Coal & Mining Co., (Mo. 
App.) 40 S.W.(2d) 485. Opening or 
working mines see infra § 15. 


41. See supra § 1. 

42. See infra § 21. 

43. Duvall v. Waters, 1 Bland 
(Ma) 569, 577. 


By the ancient common law, 
punishable in three persons only, namely, guardian 
in chivalry, tenant in dower, and tenant by the cur- 
tesy; but not in tenant for life or years.*® The stat- 
ute of Marlbridge,*® passed in 1267, extended the 
liability for waste to tenants for hfe and for years.*° 
Under the common law, as thus modified bythe stat- 
ute of Marlbridge, only single damages were recov- 


WASTE 


and to pro- 


III. STATUTORY PROVISIONS 


waste was 


Cross references: 
Estrepement see infra § 24. 
Eventual waste see supra § 7. 
Injunction see infra §§ 25, 29. 


44. Consolidated Coal Co. v. Sav- 
itz, 57 TllLApp. 1659. 

“Voluntary waste” see supra § 2. 

45. Beekman v. Van Dolsen, 18 N. 
¥.8.5 376, 63, Hun=.4874.+-Chapman. | v. 
Cooney, 57 A. 928, 929,25 R.1,-657. 

[a] Permissive waste implies 
negligence, which may consist either 
of acquiescence or assent in the acts 
of strangers, or failure to prevent 
such acts, or to do that which is in- 
cumbent upon the party in posses- 
sion, aS matter of good husbandry. 
Beekman v. Van Dolsen, 18 N.Y.S. 376, 
63 Hun 487. 


“Permissive waste’ see supra § 3 


46. Evans v. United States Fideli- 
ty & Guaranty Co., 192 S.W. 112, 114, 
195 Mo.App. 4388. 


47. Turner v. Wright, 2 De G.F.& 
Ine 284, e683 ene. Chi si, 945° Reprint 
612, 615 [aff Johns. 740, 70 Reprint 
618]. 

“Equitable waste is that which a 
prudent man would not do in the 
management of his own property. 
This Court may interfere where a 
man unconscientiously exercises a le- 
gal right to the prejudice of another 
and an act may in some sense be 
regarded as unconscientious if it be 
contrary to the dictates of prudence 
and reason, although the actor, from 
his peculiar frame of mind, does the 
act without any malicious motive.” 
Turner v. Wright, supra. 


“Equitable waste’ see supra § 4. 


48. See infra § 19. 
49,7" St.'s2 Hens LL ¢ 23: 
50. Sackett v. Sackett, 8 Pick. 


(Mass.) 309; Sampson v. Grogan, 42 
AC MAZ TLo, pate Oh ia s4e le wreeAne (Lt: 


“St. 52 Hen. III, c. 23, known as the 
‘Statute of Marlbridge,’ was passed, 
in A. D. 1267, section 2 of which pro- 
vides as follows: ‘Also fermors, dur- 
ing their terms shall not make waste, 
sale nor exile of house, woods and 
men, nor of anything belonging to 
the tenements that they have to ferm, 
without special license had by writ- 
ing of covenant, making mention that 
they may do it; which thing, if they 
do, and thereof be convict, they shall 
yield full damage and shall be pun- 
ished by amerciament grievously.’ 
Under this statute the disability of 
committing waste was made an or- 
dinary and general incident to all 


his title, pending suit for its determination.** 
distinguishing characteristic of voluntary waste is 
the positive, affirmative nature of the tortious ac 
the essence of liability for permissive waste is negli- 
gence,‘° although in certain cases the obligation to 
prevent waste may be imposed by contrac 
test of equitable waste is the unreasonableness of 
the act when done by a prudent man in the manage- 
ment of his own property, independent of motiv 


erable by way of punishment for waste.>4 
ute of Gloucester,®? passed in 1278, changed the com- 
mon-law punishment for waste to forfeiture of the 
thing wasted and treble damages.®? 
of these ancient statutes are in force generally 
throughout the United States, either as a part of 
the common law of the states or by special enact- 
ment,°4 subject to statutory modifications in some 
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The 
0g +44 
ib «46 


the 


o4t 


The stat- 


The principles 


kinds of estates for life and for years 
(Tied. Real Prop. § 72), and the actu- 
al damages sustained by the rever- 
sioner were recovered in an action of 


waste.” Sampson vy. Grogan, supra. 
51. Sampson y. Grogan, supra. 
52. St. 6 Edw. Ic 5, 
53. Sackett v. Sackett, 8 Pick. 


(Mass.) 309, 313; Sampson yv. Grogan, 
Ten MLS, TES, O21 Rat L444 TAG 


“The statute of 6 Edw. I, ec. 5, in 
A. D. 1278, known as the ‘Statute of 
Gloucester,’ ; provides ‘thata 
man from’ henceforth shall have a 
writ of waste in the chancery against 
him that holdeth by law of England, 
or otherwise for term of life or for 
term of years, or a woman in dower; 
and he which shall be attained of 
waste shall lose the thing that he 
hath wasted, and moreover shall rec- 
ompence thrice sO much as the waste 
Shall be taxed at.’’”” Sampson v. Gro- 
gan, supra. 

“A few years’ experience seems to 
have proved, that this lenient remedy 
[common-law punishment] against 
those who held freeholds or estates 
for years, was insufficient to Secure 
such estates against depredations in- 
jurious to the inheritance, and prob- 
ably it was seen that a remedy in 
damages did not afford indemnity to 
the reversioner; for many times it 
would happen, that he who committed 
or suffered the waste was unable to 
make the recompense. Those who 
enjoyed the temporary right would 
be eager to get the most profit at the 
least expense, and would be careless 
of the interests of those who came 
after them; and for these reasons, 
no doubt, the statute of 6 Edw. I, 
ealled the statute of Gloucester, was 
enacted, only eleven years after the 
statute of Marlebridge, viz. in 1278.”’ 
Sackett v. Sackett. supra. 


54. U.S.—Parrott v. Barney, 18 F 
Cas.No. 10,773a, Deady 405. 


Ga.—Belt v. Simkins, 39 S.E. 430, 
113 Ga. 894; Dickinson v. Jones, 36 
Bey 97; Parker v. Chambliss, 12 Ga. 
grate —Palmer v. Young, 108 I1l.App. 


Ky.—Fisher’s Ex’r vy. Haney, 20% 
S.W. 495, 180 Ky. 257. 
Me.—Stetson v. Day, 51 Me. 434; 


Smith vy. Follansbee, 13 Me. 273. 
Md.—White v. Wagner, 4 Harr.&J. 

378, 7 Am.D. 674. 
Mass.—Lothrop vy. Thayer, 

Mass. 466, 52 Am.R. 286; 


138 
Attaquin v. 
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of the states.>> 


The statute of Gloucester,®® and 
other statutes granting treble damages in actions of 


WASTE 


waste,°’ are regarded as penal in nature and strict- 


IV. PARTICULAR ACTS OR 


[§ 11] A. In General. 


¥ish, 5 Metc. 140; Sackett v. Sackett, 


3 Picks 309. 
Seeing, hase v. Hazelton, 7 N.H. 


N.J.—Townshend v. Moore, 33 N.J. 
Law 284. 

N.Y.—Donald y. Elliott, 62 N.Y.S. 
Sty dae VTSe.y 120 24" CiywProcsw1.9 0; 


N.C.—Sherrill vy. Conner, 12 S.E. 
Hse, £0c N.C. 5435, Dozier y. Gregory, 
46 N.C. 100; Browne v. Blick, 7 N.C. 
511. 


R.I.—Sampson v. Grogan, 42 A. 712, 
21 RI. 174, 44 L.R.A. 711. 


Va.—Dejarnatte v. Allen, 
(46 Va.) 499.. 


“Then the question is, whether the 
law by which they would be govern- 
ed in relation to waste committed by 
tenants, was the ancient common 
law, as it stood before the statute of 
Marlebridge, or as modified by that 
statute, or the law which was in 
force in England at the time of their 
emigration and for centuries before; 
and we think it very clear that it was 
the latter. It would seem exceeding- 
ly strange that their coming over to 
this country should operate as a re- 
peal of either of those ancient stat- 
ates, so as to reinstate the law as it 
existed in the time of Henry 3, which 
had been abrogated three or four 
‘centuries, and was found inconven+ 
ient in the reign of that prince. And 
we can see no reason why they should 
be supposed to have adopted the stat- 
ute of Marlebridge, and to have re- 
jected the statute of Gloucester, both 
of which were enacted to alter and 
amend the common law. We think 
therefore, that unless our ancestors 
can be supposed to have settled this 
country, and to have held real estate 
without any law to protect and pre- 
serve it, the law which was in force 
in the country which they_had_ left, 
was their. law, and remained so in re- 
gard to the descent, alienations, etc., 
of real property, and the remedies for 
injury to it, until they saw fit to su- 
persede it by a law of their own mak- 
ing. And this was the opinion of the 
learned jurists and judges who lived 
before and after the adoption of our 
present constitution and had occasion 
to study the jurisprudence of both 
periods.” Sackett v. Sackett, 8 Pick. 
(Mass.) 309, 315. 


{a] In Mississippi it is held that, 
although the English statutes of 
Marlbridge and Gloucester, making a 
tenant for years liable for waste, 
have no force as statutes in Missis- 
sippi, the principle announced by 
them is a part of the law of the 
state. Moss Point Lumber Co. v. 
Harrison County, 42 So. 290, 8738, 89 
Miss. 448. 

55. See cases infra this note. 


fa] In Connecticut the statute re- 
stricting tenants for life from com- 
mitting waste embraces tenants for 


5 Gratt. 


In its essential elements, 
waste is the same in this country and in England, 
being a spoliation or destruction of houses, trees, 
ete., to the permanent injury of the inheritance.*®° 
Owing to the difference of conditions, however, the 
common-law doctrine-of waste has been greatly mod- 
ified in this country, with regard to the particular 


iver 


life created by will. Hamden v. Rice, 


24 Conn. 350. 

[b] In Kentucky statutes on the 
subject of waste relate only to volun- 
tary waste. Collins v. Security Trust 
Co., 266 S.W. 910, 206 Ky. 30._ 

[c] In Massachusetts (1) a stat- 
ute declaring that tenants in dower 
shall not make strip or waste con- 
tains no sanction, and is construed 
therefore as restricting the reversion- 
er to his common-law remedy. Sack- 
ett v. Sackett, 8 Pick: 309, 317. (2) A 
later statute gives the court power 
to hear and determine in equity all 
suits concerning waste and nuisance, 
but such statute is held not to apply 
“oe Attaquin v. Fish, 5. Metc. 


[d] In New York (1) a statute ex- 
tends the remedy of waste, and gives 
an alternative remedy of trespass, 
to the owner of a reversion ‘‘notwith- 


standing intervening estate for life 
or years.’’ Robinson v. Wheeler, 25 
N.Y. 252; Livingston v. Haywood, 


11 Johns. 429. (2) A statute provides 
that the grantor of a reversion may 
maintain an action of waste commit- 
ted before he aliened the same. Hoo- 
lihan v. Hoolihan, 85 N.E. 1108, 193 
IND Sis 


[e] In North Dakota the statutes 
on waste are construed as adopting 
the common-law meaning of ‘‘waste” 
as “spoil, or destruction in houses, 
gardens, trees and other corporeal 
hereditaments,” and as not extending 
to failure to pay taxes. Farm Mort- 
gage Loan Co. v. Pettet, 200 N.W. 497, 
SLND. 491051316 ATRe598- 


[f] In Vermont a statute making 
a tenant in dower liable for waste is 
construed as not including liability 
for waste committed by a stranger. 
ee v. Laraway, 25 A. 436, 64 Vt. 
ov . 


56. Browne v. Blick, 7 N.C, 511. 

57. Adams v. Palmer, 6 Gray 
(Mass.) 338. 

58. Sackett v. Sackett, 8 Pick. 


(Maiss.) 309, 319. 


“Neither do we see that one part of 
the statutes should be called reme- 
dial and the other penal, or that the 
statute of Gloucester is more penal 
in its character than the statute of 
Marlebridge. They are both remedial 
in a high degree in regard to the 
preservation of estates, and prevent- 
ing wrong and injustice by a dread 
of the consequences. A penal stat- 
ute is one which provides a penalty 
or mulct for some offence of a public 
nature, The statute of Gloucester is 
not of that character. It merely gives 
effectual remedy for a private inju- 
ry.’ Sackett v. Sackett, supra (per 
Parker. Garda) rs 


ooo Questions for jury see infra § 


De 


60. See supra §§ 1, 9. 


[§§ 10-11 


ly construed, although the statute of Gloucester has 
also been referred to as remedial in a high degree.*® 


OMISSIONS CONSTITUTING®® 


acts which will constitute waste,°! and it does not 
follow, because certain acts have been held to consti- 
tute waste in England, that they do so in this coun- 
The term “waste” is not arbitrary, to be ap- 
plied inflexibly, without regard to the quality of the 
estate, the nature or species of the property, or the 
relation to it of the person charged to have commit- 


61. Ala.—Alexander v. Fisher, 7 
Ala. 514. 
Ill.— Bond v. Lockwood, 33 Ill. 212. 


F Ind.—Dawson vy. Coffman, 28 Ind. 
20. 


Me.—Drown v. Smith, 52 Me. 141. 
Mass.—Pynchon v. Stearns, I11 
Metc. 304, 45 Am.D. 207. 
, Miss.—Cannon v. Barry, 59 Miss. 
289. i 2 
Mo.—Proffitt v. Henderson, 29 Mo. 
325. 
N.Y.—MecGregor v. Brown, 10 N.Y. 
114, 1 Seld. Notes 225; Kidd v. Den- 
nison, 6 Barb. 9; Jackson v. Brown-¢ 
son, 7 Johns. 227, 5 Am.D. 258. . 


N.C.—Sherrill v. Connor, 12 S.E. 
588, 107 N.C. 630; Ward v. Sheppard, 
3 N.C. 283, 2 Am.D. 625. 

Ohio.—Crockett v. Crockett, 2 Ohio 
St. 180; Hall v. Rohr,-10 Ohio Dec. 
(Reprint) 690, 23 Cine.L.Bul. 121. 


Pa.—Sayers v. Hoskinson, 1 A. 308, 
110 Pa. 473. 


$.C.—Johnson’s Adm’r y. Johnson’s 
Ex’r,/11.S.C.Eq. 277, 29 Am-D. 72. 


Vt.—Keeler v. Eastman, 11 Vt. 293. 


Va.—Findlay v. Smith, 6 Munf. (20 
Va.) 184, 8 Am.D. 733. 


[a] Indian reservation.—The com- 
mon-law doctrine of waste does not 
apply to the members of a bana of 
Indians in the use of a large tract 
of wild land granted to them by the 
United States. Wheeler v. Me-shing- 
go-me-sia, 30 Ind. 402. 


62. Drown v. Smith, 52 Me. 141, 
ere Crockett v. Crockett, 2 Ohio St. 
QO. 


“The exceptions show that the 
learned counsel, then employed by 
the plaintiff, contended, as the able 
counsel, not employed, contends, ‘that 
it was waste in law for the defend- 
ant to cut and sell growth for his 
own use,’ in the manner shown by 
the evidence; and cited authorities 
showing that in England the law was 
very strict in this respect. The pre- 
siding Judge instructed the jury that 
‘the cutting and selling of growing 
trees is not necessarily waste in this 
country, in every case where, by the 
common law of Hngland, it would be 
so held; that regard is to be had to 
the condition of the land, and wheth- 
er good husbandry, as understood and 
practiced here, requires that the land 
should be cleared, or the trees felled 
and marketed; that, to what extent 
wood and timber may be cut without 
waste is a question of fact for the 
jury to decide; that, by the terms 
of the agreement recited in the condi- 
tion of the bond, the defendant was 
to manage in a prudent and husband- 
like manner. Was the cutting and 
selling of the timber a violation of 
this stipulation? If so, it would be a 
breach of the bond; otherwise not.’ ” 
Drown y. Smith, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


; 
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ted the wrong;*? but the question as to whether 
waste has been committed in a given case is to be 
determined in view of the situation of the property, 
and the particular facts and circumstances appearing 
in that ease,°* and by the conditions which exist at 
The general rule of 
law, however, with respect to waste is, that the act 
must be prejudicial, or work a substantial injury, to 
the inheritance, or to those who are entitled to the 
reversion or remainder;°® but this does not mean 
that the profitable enjoyment of the land,®* or the 
subtraction of something from the corporal sub- 


the time the act is committed.®® 


63. McCord v. Oakland Quicksil- 
ver Min. Co., 27 P. 863, 64 Cal. 134, 49 
Am.R. 686; Chapman vy. Cooney, 57 
AY 928, 25 RL. 657. 

64 Ala.—Alexander y. Fisher, 7 
Ala. 514. 

Cal.—McCord vy. Oakland Quicksil- 
ver Min. Co., 27 P. 863, 64 Cal. 134, 49 
Am.R. 686. 

N.Y.—Agate v. Lowenbein, 57 N.Y. 
604. 


N.C.—Sherrill vy. Connor, 
588, 107 N.C. 630. 

R.I.—Chapman v. 
She Pay A RIS Sila ; 

Eng.—Dashwood v. Magniac, [1891] 
3 Ch. 306; Bubb v. Yelverton, L.R. 10 
Eq. 465; Doe v. Bond, 5 B.&C._ 855, 
11 E.C.L. 711, 108 Reprint 318; Mor- 
ris v. Morris, 4 Jur.N.S. 964 [aff 3 De 
Set, 323, 60 Eng.Ch. 252, 44 Reprint 

3]. 


[a] Tenancy in common distin- 
guished.—There is a marked distinc- 
tion in respect of what constitutes 
waste, in the relation of a remainder- 
man, or reversioner after an estate 
for life or years, and the particular 
tenant, and the relation of tenants in 
common who have each an estate of 
inheritance in possession. If a ten- 
ant in common receives more than 
his share of the profits, by an exces- 
sive use of the property, aS by wear- 
ing out the land, or by an improper 
use of it, as by cutting down the 
timber and selling it, he cannot be 
treated as a tort-feasor, but the rem- 
edy of the cotenant is by an action 
of account, or a bill in equity for an 
account. Darden v. Cowper, 52 N.C. 
210, 75 Am.D. 461. See Tenancy in 
Common §§ 69-74. 

65. Moss Point Lumber Co. v. Har- 
rison County, 42 So. 290, 873, 89 Miss. 

66. Del.—Waples v. Waples, 2 Del. 
281; Wilds v. Layton, 1 Del-Ch. 226, 
VAM. D9 1, 


T1l.— Palmer v. Young, 108 I1l.App. 
252. 

Ind.—Brugh v. Denman, 78 N.E. 
349, 38 Ind.App. 486. 

Mass.—Pynchon _ v. 
Mete. 304, 45 Am.D. 207. 

Miss.—Moss Point Lumber Co. v. 
Harrison County, 42 So. 290, 8738, 89 
Miss. 448. 


NoY.—Eysaman.v. Small) :15. N.WN.S. 
288, 61 Hun 618; Jackson v. Tibbits, 
3 Wend. 341. But see Livingston v. 
Reynolds, 26 Wend. 115, 2 Hill 157 
(where the court said by way of dic- 
tum that disherison, not injury, is the 
test of waste). 


N.C.—Dills v. Hampton, 92 N.C. 
565; Smith v. Sharpe, 44 N.C. 91, 57 
Am.D. 574; Sheppard v. Sheppard, 3 
NEC. 382: 

Or..—Davenport v. Magoon, 4 P. 299, 
DIOR MSAD ALO Evel. 


Eng.—Huntley v. Russell, 13 Q.B. 
572, 66 H.C.L. 572, 116 Reprint 1381; 
Meux v. Cobley, [1892] 2 Ch. 253; 


12 S.I. 


Cooney, 57 A. 


Stearns, 11 


WASTE 


Jones v. Chappell, L.R. 30 Bae 53:95 
Doe v. Burlington, 5 B.&Ad. 507, 27 
E.C.L. 217, 110 Reprint 878. 


N.S.—Wilkie v. Richards, 32 N.S. 
295: 

Ont.—Holderness Vv. Lang, 11 
Ont 1; 

[a] In England the test is wheth- 


er the act complained of has altered 
the property. West Ham Cent. Char- 
ity Bd. v. East London Waterworks 
Co., [1900] 1 Ch. 624. 

67. Proffitt v. Henderson, 
325. 


68. Delano v. Smith, 92 N.E. 500, 


29 Mo. 


.206 Mass. 365, 30 L.R.A.N.S. 474. 


[a] Infection of building with 
Smallpox, so that it cannot be used 
for the purpose intended, will be 
waste, unless it can be shown that 
such injury may be obviated, by dis- 
infection or otherwise, without mate- 
rial physical change in the building. 
Delano v. Smith, 92 N.E. 500, 206 
Mass. 365, 30 L.R.A.N.S, 474. 


69. Wilds v. Layton, 1 Del.Ch. 226, 
12 Am.D. 91; Brugh v. Denman, 78 
N.E. 349, 38 Ind.App. 486; Melms v. 
Pabst Brewing Co., 79 N.W. 738, 104 
Wis. 7, 46 L.R.A. 478. 


[a] Acts held to be waste.—(1) 
Entry on land and digging up and re- 
moving fruit trees thereon. Silva v. 
Garcia 4 aes v62S sh iGbs Cal.s pode (2) 
Dredging and carrying away sand and 
gravel by a life-tenant from the shore 
of land bordering on a stream, and 
the removal of fastland and trees 
above high water mark. Potomac 
Dredging Co. v. Smoot, 69 A. 507, 108 
Md. 54. (8) Drilling holes into a 
brick wall, and driving wooden pegs 
therein in order to attach a _ sign, 
when such use would cause the brick 
in that part of the wall to become 
loose or misplaced. Hayman v. 
Rownd, 118 N.W. 328, 82 Neb. 598, 45 
L.R.A.N.S. 623. (4) Turning hogs in- 
to a meadow by which it is rooted 
up and injured. Bellows v. McGin- 
nis, 17 Ind. 64. (5) Removal of sand 
from land leased only for the con- 
struction of wharves. Toronto Har- 
bour Com’rs v. Royal Canadian Yacht 
Club, 29) Ont. 391). 5 (Ont. wW.N. 13'6: 


[b] Acts held not to be waste.— 
(1) Removing the fruit and growing 
nursery stock. Robinson v. Russell, 
24 Cal. 467. (2) Allowing premises to 
get into a filthy condition. Miller v. 
Forman, 37 N.J.Law 55. (3) Prose- 
cution of an attachment suit by the 
vendor against persons in possession 
of land under a bond for a deed, in 
which certain cotton was attached. 
Harrison v. Maury, 37 So. 3861, 140 
Ala. 523. (4) Shifting land not cov- 
ered by water to adjoining land, leav- 
ing the water to flow over the space 
thus cleared, making a slip for the 
passage of ships. Rene v. Carling 
Export Brewing & Malting Co., (Ont.) 
[1929] 2 Dom.L.R. 881. 


70. Huntley v. Russell, 13 Q.B. 
572, 66 E.C.. 572, 116 Reprint 1381. 
And see cases supra note 66. 
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stance of the estate,®® is the proper criterion. 
Waste may be committed of houses, gardens, or- 
chards, lands, or woods.°® 
heritance may be committed by diminishing the val- 
ue of the estate,” although it need not consist of 
loss of market value;71 or by increasing the bur- 
dens upon the estate,?? destroying its identity,’* or 
impairing the evidence of title;7* and if the acts 
committed substantially injure the inheritance they 
may constitute waste, although they increase the 
pecuniary value of the estate.*° 
the reputation of real estate or the supposed dimi- 


Such injury to the in- 


But mere injury to 


71. Cosgriff v. Dewey, 58 _N.E. 1, 
164 N.Y. 1, 79 Am.S.R. 620; Jones v.. 
Chappell, L.R. 20 Eq. 539. 

72. Huntley v. Russell, 13 Q.B. 572, 
66 E.C.L. 572, 116 Reprint 1381; West 
Ham Central Charity Bd. v. East Lon- 
don Waterworks Co., [1900] 1 Ch. 624; 
Doe v. Burlington, 5 B.&Ad. 507, 27 
E.C.L. 217, 110 Reprint 878. 

[a] Failure or refusal to pay tax- 
es.—The refusal or neglect of a ten- 
ant to pay current taxes, which he is 
under an obligation to pay, whereby 
the premises are sold, or are subject 
to sale, constitutes waste. Stetson v. 
Day, 51 Me. 434; St. Paul Trust Co. v. 
Mintzer, 67 N.W. 657, 65 Minn. 124, 
60 Am.S.R. 444, 32 L.R.A. 756; Can- 
non v. Barry, 59 Miss. 289; Abernathy 
v. Orton, 71 P. 327, 42 Or. 437, 95 Am. 
S.R. 774; Phelan v. Boylan, 25 Wis. 
679. See also Hstates § 93 text andi 
notes 87-90. 

73. Cosgriff v. Dewey, 
164 N.Y. 1, 79 Am.S.R. 620; Eysaman: 
v. Small, 15 N.Y.S. 288; Davenport 
v. Magoon, 4 P. 299, 12 Or. 3, 57 Am. 
R. 1; Melms v. Pabst Brewing Co., 79 
N.W. 738, 104 Wis. .7, 46 L.R.A. 478: 
Brock v. Dole, 28 N.W. 334, 66 Wis.. 
142; Bandlow v. Thieme, 9 N.W. 920, 
53 Wis. 57. 

74 Bond v. Lockwood, 33 Ill. 2123. 
Eysaman -v. Small, 15 N.Y.S. 288: 
Melms v. Pabst Brewing Co., 79 N.W. 
738, 104 Wis. 7, 46 L.R.A. 478; Band- 
low v. Thieme, 9 N.W. 920, 53 Wis. 57> 
Huntley v. Russell, 13 Q.B. 572, 66 
E.C.L. 572, 116 Reprint 1381; West 
Ham Cent. Charity Bd. v. East London 
Waterworks Co., [1900] 1 Ch. 624; 
Jones v. Chappell, L.R. 20 Eq. 539; 
Doe v. Burlington, 5 B.&Ad. 507, 27 Ez 
C.L. 217, 110 Reprint 878. 


{a] This element unimportant at 
present time.—This element of injury, 
while a cogent and persuasive one in 
former times, has lost most, if not 
all, of its force at the present time. 
It was important when titles were 
not registered, and descriptions of 
land were frequently dependent upom 
natural monuments or the uses to 
which the land was put; but since the 
universal adoption of accurate sur- 
veys and the establishment of the 
system of recording conveyances, 
there can be few acts which will im- 
pair any evidence of title. Melms v. 
Pabst Brewing Co., 79 N.W. 738, 104 
Wis. 7, 46 L.R.A, 478. 


75. See cases infra this note. 


[a] Examples of meliorating 
waste.—(1) Converting stores into 
dwelling houses at increased rentals. 
Doherty v. Allman, 3 App.Cas. 709. 
(2) Converting brew houses into tene- 
ments of greater rental value. Cole v. 
Green, 1 Lev. 309, 83 Reprint 422, 2 
Saund. 252, 85 Reprint 1037. (3) 
Pulling down an old house and build- 
ing a new one. Morris v. Morris, 3 De 
G.&J. 323, 60 Eng.Ch. 252, 44 Reprint 
1293. (4) Cutting timber but in- 
creasing the rental value. Ligo v. 
Smith, 2 Vern.Ch. 263, 23 Reprint 770. 
(5) Plowing a meadow. Simmons vy. 


58 N.E. 1,. 
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nution of its value resting on whimsical or emotional 
grounds or arising from dictates of custom or taste 
do not constitute waste;7® nor ordinarily will the 
consequences of waste attach where the injury to the 
inheritance is trifling or unappreciable,*7 or due to 
neglect in a matter outside the tenant’s obligation or 
duty with reference thereto.*® 


[§ 12] B. Ill Husbandry.7® Mere ill husbandry 
does not constitute waste,*° even though the particu- 
lar acts of ill husbandry are penalized by statute.$+ 
If a tenant does acts in accord with the rules of good 
husbandry, a resulting injury which he could not rea- 
sonably anticipate will not be regarded as waste.*? 
But ill husbandry, carried to such an extent as will 
materially injure the rights of the landlord or re- 
versioner, constitutes waste.°3 The removal of hay, 
straw, manure, ete., from the land of which it is a 
product may constitute waste, unless there is an 
agreement, or custom in the vicinity, to the contra- 
ry.84 ; 


[§ 13] ©. Change in Character of Land.*> In 
England, where their system of agriculture, from the 
peculiar circumstances and necessity of the case, is 


2. 


WASTE 


Jackson v. Andrew, 18 Johns. 


[8s dics 


more fixed and regular than ours, the conversion not 
only of woodland, but even of meadow and pastur- 
age, into arable, and the reverse, as well as that of 
meadow and pasturage into woodland, and the re- 
verse, will ordinarily be deemed waste,*® regardless 
of whether the change was in the exercise of a sound 
diseretion and beneficial to the interests of the rever- 
sioner,®* unless by the terms of the instrument ere- 
ating the inferior estate, the change is within the dis- 
eretionary powers of those in control,** or unless, 
because of custom®® or circumstances,®° the change 
ean be said to be within the coatemplation of the 
parties when the estate was created. The reasons 
given for the English rule are that the conversion 
of meadow into arable land, ete., changes the course 
of husbandry and the evidence of the estate;°* but 
they do not extend to permissive waste amounting 
only to ill-husbandry,°? nor to acts having only a 
temporary effect and designed to improve and not 
to change the ancient character of the land.?? In 


-this country these reasons are not applicable, and 


consequently such changes here do not constitute 
waste unless they do permanent injury to the inherit- 
ance,°* or are contrary to the ordinary course of 


that the expense of digging down to 


Norton, 7 Bing. 640, 20 H.C.L. 286, 181 
Reprint 247. (6) Removal of stair- 
cases from a building which the ten- 
ant built under his contract with the 
owner. Palmer v. Young, 108 Ill. 
App. 252. 

Meliorating waste: 
Definition see supra § 8. 
Ground for injunction see 

27. 

76. Delano v. Smith, 92 N.B. 500, 
206 Mass. 365, 30 L.R.A.N.S. 474. 

77. Sheppard v. Sheppard, 3 N.C. 
382; Bandlow v. Thieme, 9 N.W. 920, 
53 Wis. 57; Dashwood v. Magniac, 
[1891] 3 Ch. 306; Doe v. Burlington, 
5p BSAd, 50%, 27 HC.l. 297, 7110 Re- 
print 878; Harrow School v. Alderton, 
2 B.&P. 86, 126 Reprint 1170; Holder- 
ness v. Lang, 11 Ont. 1. 


infra § 


78. Kory v. Lees, 22 S.W.(2d) 25, 
180 Ark, 342. 7 
[a] Failure to repair fences.—A 


refusal to adjudge damages for waste 
to fences is proper where the fencing 
district included lands on which a 
fence existed and where, therefore, 
there was no occasion to have fences. 
Kory v. Lees, 22 S.W.(2d) 25, 180 Ark. 
342. 


79. Use of premises under farm 
leases see Landlord and Tenant §§ 
734-747. 


80. Richards v. Torbert, 8 Del. 172; 
Darden v. Cowper, 52 N.C. 210, 75 Am, 
D. 461; Harris v. Mantle, 3 T,R. 307, 
100 Reprint 591. 


[a] Cutting of annual crop is not 
waste. Snyder v. Depew, 1 Lack.Leg. 
Rec. (Pa.) 477. 


81. See cases infra this note. 


[a] Spread of noxious weeds from 
natural causes, or by the action of 
cattle depasturing or eating hay or 
straw coming from the fields where 
the weeds were, and the failure to 
stop the growth thereof, is no evi- 
dence of waste, but only of ill hus- 
bandry; and the fact that there is 
a statute for the prevention of the 
spread of noxious weeds does not 
make any difference. Lee v. Weerda, 
213 P. 919, 124 Wash. 168; Patterson 
wv, Central Canada Loan, ete., Co., 29 
Ont. 134. 


(N.Y.) 481. See Hubble v. Cole, 7 S.B. 
242, 85 Va. 87 (where the court held 
that an agreement to cultivate in a 
husbandlike manner had not been vio- 


lated). 

83. See cases infra this note. 
. [a] Tl husbandry held to be waste. 
—(1) Plowing up all meadowland by 


an outgoing tenant. Chapel v. Hull, 
26 N.W. 874, 60 Mich. 167. (2) Im- 
poverishment of fields by constant 
tillage from year to year. Sarles v. 
Sarles, 3.Sandf.Ch. (N.Y.) 601. (3) 
Tilling a farm contrary to the estab- 
lished rotation of crops on it, and con- 
trary to the usage of that part of the 
country in which it is situate. Wilds 
V.,uayvton, 1 DelCh. 226; +2 Am sD. 91. 
(4) Removing bog grass from a farm, 
which had usually been foddered on 
the farm, so far as it was an injury 
to the freehold. Sarles v. Sarles, 3 
Sandt.Che CNY.) 601. 

84. Ga.—Brigham vy. Overstreet, 57 
S.H. 486, 128 Ga. 450. 

Mass.—Daniels v. Pond, 
BOT a2 Atm DieZ6 9% 

N.H.—Perry v. Carr, 44 N.H. 118. 

Pa.—Lewis v. Jones, 17 Pa. 262, 55 
Am.D. 550; Jones v. Whitehead, 1 
Pars.Eq.Cas. (Pa.) 304. 

Eing.—Pindar v. Wadsworth, 2 Bast 
154, 102 Reprint 32 Pratt v. Brett, 
2 Madd. 62, 56 Reprint 258; Courtown 
v. Ward, 1 Sch.&Lef. 8; Onslow. v. 
——— 116 Ves nr 173183 Reprint 949; 

Rights of tenant as to manure made 
ae oi see Landlord and Tenant 

85. Cutting down trees to fit land 
ton cultivation or pasture see infra § 


21 Pick. 


86. Simmons v. Norton, 7 Bing. 
640, 20 H.C.L.. 286, 131 Reprint 247; 
Harrow School v. Alderton, 2 B.&P. 
86, 126 Reprint 1170; Darcy v. Ask- 
with, Hob. 234, 80 Reprint 380; Martin 
v. Coggan, 1 Hog. 129; Pratt v. Brett, 
2 Madd. 62, 56 Reprint 258; Leeds v. 
Amherst, 2 -Phil. 117, 22 Hnge.Ch. 117, 
41 Reprint 886 [aff 20 Beav. 239, 52 
Reprint 595]. 

87. Leeds v. Amherst, supra, 


[a] Alteration of level of soil may 
amount to waste, and it is no answer 


obtain a proper foundation for a build- 
ing would be more than compensated 
by the increased rent which the re- 
versioners would be able to obtain for 
the land in its heightened condition. 
West Ham Cent. Charity Bd. v. Hast 
een Waterworks Co., [1900] 1 Ch. 
624. 


88. Atty.-Gen. v. Foundling Hospi- 
tal, 4 Bro.Ch. 165, 29 Reprint 833, 2 
Ves.Jr. 42, 30 Reprint 514. 


29. Hutton v. Warren, 
466, 150 Reprint 517. 


90. Morris v. Morris, 1 Hog. 238 
Goring v. Goring, 3 Swanst. 661, 8 
Reprint 1013. : 

[a] Plowing up tillage farm is not 
waste. The parties did not deal with 
it aS an ancient meadow. Morris v. 
Morris, 1 Hog. 238. 

[b] Plowing up pasture that had 
been plowed a few years before is not 
waste. Goring v. Goring, 3 Swanst. 
661, 86 Reprint 1013. 

91. Pynchon v. Stearns, 11 Mete. 
(Mass.) 304, 45 Am.D. 207. 


92. Patterson v. Central Canada 
Loan, ete., Co., 29 Ont. 134. 


1 M.&W. 


6 


93. St. Albans v. Skipworth, 8 
Beav. 354, 358, 50 Reprint 139. 
[a] Plowing meadowland pre- 


liminary to reseeding in grass, and 
keeping it meadow, is not an unlaw- 
ful changing of the character of the 
land. St. Albans v. Skipworth, 8 Beav. 
354, 50 Reprint 139. 
94, Mass.—Pynchon vy. Stearns, 11 
Metc. 304, 45 Am.D. 207. 
Mich.—Chapel v. Hull, 26 N.W. 874, 
60 Mich. 167. 
Miss.—Cannon v. Barry, 
289. 
Ser ite eee v. Henderson, 29 Mo. 
N.Y.—McGregor v. Brown, 10 N.Y. 
114, 1 Seld.Notes 225; Livingston v. 
Reynolds, 26 Wend. 115, 2 Hill 157; 
Jackson v. Andrews, 18 Johns. 431. 


59 Miss. 


.C.—King v. Miller, 6 S.E. 600, 99 


N 
N.C. 583 

Ohio.—Crockett v. Crockett, 2 Ohio 
St. 180. 


Pa.—Glass v. Glass, 6 Pa.Co. 408. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


—_— 


§§ 13-14] 


good husbandry,®® or are in violation of the tenant’s 
covenants,?® the question depending to a great ex- 
tent upon the customs and usages of nus sbandry in 


the vicinity.°7 


[§ 14] D. Erection, Alteration, Removal, or De- 
Whatever 
have been formerly entertained on this subject,®® it is 
not now considered waste for a tenant to erect new 
edifices upon the demised premises,! provided it can 
be done without destroying or materially injuring the 
buildings or other improvements already existing 
but ordinarily it is waste for a tenant 
to pull down, remove, or destroy a building of a per- 


struction of Buildings.°8 


thereon ;? 


geen See tdenck v. Steere, PPR 2C2; 
53 Am.D. 621. 


Vt.—Keeler vy. Eastman, 11 Vt. 293. 


“That the principle of the common 
law under consideration was then in- 
applicable to the condition of the 
country is obvious, nor has it been 
applicable at any time since; for it 
has been the constant usage of our 
farmers to break up their grass lands 
for the purpose of raising crops by 
tillage, and laying them down again 
to grass, and otherwise to change the 
use and cultivation of their lands, as 
occasions have required. A conform- 
ity, therefore, to this usage, cannot 
be deemed waste. . As to the 
effect of such changes upon the evi- 
dence of title to lands, it is evident 
that it can have none in this State. 
Our conveyances are very Simple. 
The land conveyed is described by 
metes and bounds, or by some general 
and certain description of its limits, 
without any designation of the kind 
of land conveyed, whether it be arable 
land or grass land, wood land or 
cleared land, pasture or meadow. 

x iM@he ancient doctrine of waste, 
if ‘universally adopted in this coun- 
try, would greatly impede the progress 
of improvement, without any compén- 
sating benefit. To be beneficial, there- 
fore, the rules of law must be ac- 
commodated to the situation of the 
country, and the course of affairs 
here, feel. .. In thistcountry i it is 
difficult to imagine any exception to 
the general rule of law, that no act of 
a tenant will amount to waste, un- 
less it is or may be prejudicial to the 
inheritance, or to those entitled to the 
reversion or remainder.” Pynchon vy. 
Stearns, 11 Mete. (Mass.) 304, 311, 45 
Am.D. 207. 


[a] Changes held not to constitute 
waste.—(1) Raising the level of land. 
Pynchon vy. Stearns, 11 Metc. (Mass.) 
304, 45 Am.D. 207. (2) Clearing land 
to fit it for cultivation. Proffitt v. 
Henderson, 29 Mo. 325; Lewis v. God- 
son, 15 Ont. 252. (3) The plowing up 
of blue grass sod on a farm. Mize v. 
Burnett, 145 S.W. 150, 151, 162 Mo. 
App. 441. (4) Placing on a lot tem- 
porarily surface soil, sand, gravel, or 
rock, excavated from an adjacent lot, 
so that the sand might be used in 
the concrete mixture for the cellar 
or basement wall, and that the gravel 
or rock might be readily moved and 
the surface soil disposed of. Moore 
v. Twin City Ice & Cold Storage Co., 


159 P. 779, 92 Wash. 608, Ann.Cas. 
1918D 540. 
[b] Changes held to constitute 


waste.—(1) Turning out arable land 
to the uses of a highway to be 
trampled upon and cut up by the feet 
of horses and the wheels of vehicles. 
Dills v. Hampton, 92 N.C. 565. (2) 
Dredging and carrying away sand and 
gravel from the shore of land border- 
ing on a stream, and the removal of 
fast land and trees above high-water 
mark. Potomac Dredging Co. of Bal- 


WASTE 


he does so with 


one,® and although it is untenantable.® 
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manent character,® or of a portion thereof,* although 


the intention of erecting a better 
So, also, it 


is waste to remove improvements permanently at- 


doubts may 


timore City v. Smoot, 69 A. 507, 108 
Md. 54, 

95. Chase v. Hazelton, 7 N.H. 171; 
Clemence v. Steere, 1 R.I. 272, 53 Am. 
DP. 621, 

[a] Suffering pastures to be over- 
grown with brush is waste, in cases 
where it would not be suffered by a 
man of ordinary prudence. Clemence 
v. Steere, 1 R.I. 272, 53 Am.D. 621. 

[b] Plowing down sod for the pur- 
pose of sowing corn has been held 
to be waste. Jones v. Whitehead, 9 
Pa.L.J. 9, 4 Pa.L.J.Rep. 330. 


96. Livingston v. Reynolds, 26 
‘Woend: MUNSY.): 1b) (2egea Tse 257, 
97. Sarles v. Sarles, 3 Sandf.Ch. 


(N.Y.) 601. 
98. Cross references: 

Injuries to buildings generally see 
supra § 14 

Right of tenant to remove improve- 
ments made by him see Landlord 
and Tenant § 827. 


Waste committed on buildings by: 
Life tenant see Estates § 89. 


Tenant for years see Landlord and 
Tenant § 553 text and note 54. 


99. See cases infra this note. 


[a] Some of the ancient cases re- 
strict the tenant within very narrow 
limits as to his right to alter or im- 
prove the premises held by him with- 
out subjecting him to an action of 
waste, or toa forfeiture of the estate. 
It was for a time questionable wheth- 
er a tenant could erect a new building 
upon the premises, without subjecting 
himself to a loss of the property. 
Winship v. Pitts, 3 Paige Ch. (N.Y.) 
259; Grey v. Ulysses, Dyer 211 b, 
note, 73 Reprint 467; Queen’s College 
v. Hallett, 14 Hast 489, 104 Reprint 
689; Darcey v. Askwith, Hob. 234, 80 
Reprint 380; Paston’s Case, Litt. 264; 
Coke Litt. 53a. 

1. Pynchon vy. Stearns, 11 Mete. 
(Mass.) 304, 45 Am.D. 207; Winship 
v. Pitts, 3 Paige Ch. (N.Y.) 259; Jones 
v. Chappell, L.R. 20 Eq. 539. 

{a] Erection of new outhouse, 
with timber from the farm, in place of 
one which had become ruinous, is not 
waste. Sarles v. Sarles, 3 Sandf.Ch. 
(N.Y.) 601. 

2. Winship v. Pitts, 3 Paige Ch. (N. 
¥.). 2595 _Jiones -v., Chappell® Wer. 20 
Eq. 529. 

3. U.S.—Bass v. Metropolitan West 
SidewEluRe Cok, 282 “R851, 827 C.CfAL 
LAT 639) TARAS Tal. 

N.Y.—Brokaw v. Fairchild, 237 N. 
Y.S. 6, 14, 185 Mise. 70; Winship v. 
Pitts, 3 Paige 259. 

Or.—Davenport v. Magoon, 4 P. 299, 
USPOrT Ss bien Ey aL. 

Pa.—McCullough vy. Irvine’s Ex’rs, 
13 Pa. 438. 

R.I.—Clemence v. Steere, 1 R.I. 272, 
53 Am.D. 621. 


Utah.—Dooley v. Stringham, 7 P. 


tached to the freehold,’ or to make improvements or 
alterations which materially and permanently change 
the nature of the property,’ although the value of 
the premises is thereby enhanced;® but this rule as 
to alterations is not to be accepted without limita- 
tion or reserve under any and all circumstances. 
rule that any change in a building upon the premises 
constitutes waste has been greatly modified, even in 
England;*° and it is now well settled that, while a 


The 


405, 4 Utah 107. 

Eng.—wNorth v. Guinan, Beatty 342; 
Kimpton v. Eve, 2 Ves.&B. 349, 35 
Reprint 352; London v. Hedger, 18 
Ves.Jr. 355, 34 Reprint 352. 

4, Bass v. Metropolitan West Side 
EI Ris Com 82> Ee8bt; 2 C: CAs La, 
39M RAAS GALS 

5. Dooley v. Stringham, 7 P. 405, 
4 Utah 107; Huntley v. Russell, 13 Q. 


'B. 572, 66 B.C.L. 570, 116 Reprint 1381; 


Smyth v. Carter, 18 Beav. 78, 52 Re- 
print. 31. 

6. Clemence v. Steere, 1 R.I. 272, 53 
Am.D. 621. 

7. Williams y. Chicago Exhibition 
Co., 58 N.E. 611, 188 111. 19 [rev 86 Ill. 
App. 167]. 

[a] Removal of fixtures or imple- 
ments belonging to a mill (1) may 
constitute waste (Linton v. Wilson, 
3 N.B. 223), (2) except that, where the 
mill is out of use for want of repairs, 
it is not destructive waste to take fix- 
tures and implements therefrom to 
be used temporarily in another mill 
owned by the party making such re- 
moval (Dodd v. Watson, 57 N.C. 48, 
72 Am.D. 577). 

8 Fla.—Stephenson vy. National 
Bank of Winter. Haven, 109 So. 424, 
425, 92 Fla. 347. 


N.Y.—Kidd y. Dennison, 6 Barb. 
oF Winship, ve Pitts, os) }Paime: coor 
Douglass v. Wiggins, 1 Johns.Ch. 435. 

Or.—Davenport v. Magoon, 4 P. 299, 
NS (ite ye eyl pAwdNAR.. Ts 


Wis.—Melms vy. Pabst Brewing Co., 
19 NOW.-138, 104 (Wis) 7) 460 DeRiA. 
478; Brock v. Dole, 28 N.W. 334, 66 
Wis. 142. 


Eng.—North v. Guinan, Beatty 342: 
London vy. Greyme, Cro.Jac. 181, 79 
Reprint 158. 


[a] Alterations held to be waste.— 
(1) Converting windows into doors, 
and constructing from them bridges 
connecting with similar openings in 
another building. Peer v. Wadsworth, 
58 Ay 379, 67 N.J.Hq. 191. (2) Taking 
down partitions. Agate v. Lowenbein, 
57 N.Y. 604. (3) Taking down party 
wall. Holman yv. Knox, 35 Ont.L. 588, 
20 Ont.W.R. 121, 21 Ont.W.R. 325, 3 
Ont.W.N. 745. 


9._ Klie v. Von Brock, 37 A. 469, 56 
N.J.Eq. 18; Kidd vy. Dennison, 6 Barb. 
(N.Y)) 958 Jackson “vi Andrews, 18 
Johns. (N.Y.) 431; Melms v. Pabst 
Brewing Co., 79 N.W. 738, 104 Wis. 
7, 46 Peek 478: Brock v. Dole, 28 N. 
W. 334, 66 Wis. 142; London v. Grey- 
me, Cro. Paci Say 79) Reprint 158; Cole 
Vv. Green, 1 Lev. 309, 83 Reprint 422, 
2 Saund. "252, 85 Reprint 1037. 


10. Doherty v. Allman, 3 App.Cas. 
709; Jones v. Chappell, L. R. 20 Eq 
539; Huntley v. Russell, 13)'Q:B: 572, 
66 B.C. i. 572016 Reprint 1381; Inre 
McIntosh, 61 seas Q.B. 16 


[a] Substitution an buildings.— 
The tearing down of a building and 
substituting another in a different 
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ehange or alteration in a building may constitute 
technical waste, still it will not be enjoined, or con- 
stitute grounds of forfeiture, if it does not cause per- 
manent injury to the inheritance, or is, in effect, a 
melioratine rather than a depreciating change ;1+ 
nor is it waste to tear down a building so dilapidated 
as to be dangerous to life,*? or to make repairs on the 
authorized by the agree- 
waste,* so long as it is 
kept within the terms of the agreement;1° but the 
right to make alterations does not confer or include 
the power to tear down and destaoy buildings,!® and 
to erect or rebuild new or different structures.*? 

{§ 15] E. Opening or Working Mines, Oil Wells, 
As a general rule it is regarded as 
waste for a tenant in possession to open new mines 


property.t? An alteration, 
ment of the parties, 1s not 


or Quarries.'§ 


location does not constitute waste un- 
less the value of the estate is thereby 
decreased, the burdens upon it in- 
ereased, or the evidence of title im- 
paired: Huntley v. Russell, 13 Q-B. 
572, 66 E.C.L. 572, 116 Reprint 1381. 

he Me.—Hasty v. Wheeler, 12 Me. 
434, 

N.Y.—Agate v. Lowenbein, 57 N.Y. 
604 [rev 4 Daly 262]. 

Wis.—Melms v. Pabst Brewing Co., 
79 N.W. 738, 104 Wis. 7, 46 L.R.A. 478. 

Eng.—Doe vy. Burlington, 5 B. & 
Ad. 50%, 27.E.C.1%, 217, 110 Reprint 
878; Doe v. Jones, 4 B. & Ad. 126, 24 
E.C.L. 64, 110 Reprint 403. 

Ont.—Holderness vy. Lang, 11 Ont. 1; 
Coke Litt. p 53a. 

{a] Alterations held not waste.— 
(1) Changing storehouses into dwell- 
ing houses, on the ground that by 
change of conditions the demand for 
‘storehouses had ceased, and the prop- 
erty had become worthless, whereas 
it might be productive when fitted 
for dwelling houses. Doherty v. All- 
man, 3 App.Cas. 709. (2) Tearing 
down worthless buildings. Sherrill v. 
Connor, 12 S.E. 588, 107 N.C. 630. (3) 
Changing residential into business 
property. Melms y. Pabst Brewing 
‘Co., 79 N.W. 738, 104 Wis. 7, 46 L.R.A. 
AT78. 


“Meliorating waste” see supra § 8. 

12. Clemence v. Steere, 1 R.I. 272, 
53 Am.D. 621. 

13. Erdle v. Bassett, 
598, 94 Misc. 666. : 

14. Me.—Hasty v. Wheeler, 12 Me. 
434. 

N.Y.—Andrews v. Day Button Co., 
30 N.E. 831, 132 N.Y.° 348; Agate v. 
Lowenbein, 57 N.Y. 604. 

Or.—Davenport v. Magoon, 4 P. 299, 
18 Or. 3, 57 Am.R. 1. 

ng.—Meux v. Cobley, [1892] 2 Ch. 
253. 

Ont.—Holderness v. Lang, 11 Ont. 1. 

15. Agate v. Lowenbein, 57 N.Y. 
604 [rev 4 Daly 262]. 

16. Davenport v. Magoon, 4 P. 299, 
Ore 5.0. eA fhe 

17. Davenport v. Magoon, supra. 

18. Rights of lessee of mineral 
land generally see Mines and Miner- 
als § 623. 

19. I1]l.—Ohio Oil Co. v. Daughetee, 
88 N.E. 818, 240 Ill. 361, 36 L.R.A.N.S. 
1108. 

Ind.—Rupel v. Ohio Oil Co., 95 N. 
BH. 225, 176 Ind. 4, Ann.Cas.1913E 836. 

Md.—Owings v. Emery, 6 Gill 260. 

IN. Y.—Cosgriff v. Dewey, 58 N.HE. 
1, 164 N.Y. 1, 79 Am.5.R. ‘620; Coates 
v. :Gheever, 1 Cow. 460. 


158 N.Y.S, 
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Pa.—In re Martin’s Appeal, 9 A. 490, 
6 Pa.Cas. 312; Brown y. O’Brien, 4 Pa. 
Ed 454) 3 Pantk.Jt Rep 3% 

Tex.—Skipper v. Davis, 
59 S.W.(2da) 454. 

W.Va.—Cecil v. Clark, 39 S.E. 202, 
49 W.Va, 459. 


Eng.—Viner v. Vaughan, 2 Beav. 
466, 17 Eng.Ch. 466, 48 Reprint 1262; 
Saundeys’ Case, 5 Coke 12a, 77 Reprint 
66; Purcell v. Nash, 1 Jones Exch. 
625, 2 Jones Exch. 116; Whitfield v. 


(Civ.App.) 


| Bewit, 2 P.Wms. 240, 24 Reprint 714; 


Hanson v. Gardiner, 7 Ves.Jr. 305, 32 
Reprint 125. i 

[a] Boring for oil.—Prima_ facie 
it is waste for a tenant to bore for oil 
on leased premises. Ohio Oil Co. v. 
Daughetee, 88 N.E. 818, 240 Ill. 361, 36 
L.R.A.N.S. 1108; Cosgriff v. Dewey, 58 
NE. A, 1645 NYn als 47 9) AnmiSoR m6 20); 
Williamson y. Jones, 27 S.E. 411, 43 
W.Va. 562, 64 Am.S-R. 891, 38 L.R-A. 


694; Lancey v. Johnston, 29 Grant 
Ch. (Ont.) 67. 
[b] Excavating and removing rock 


(1) and selling the same, thereby di- 
minishing the value of the estate, con- 
stitutes waste. Holmberg v. Johnson, 
25 P. 575, 45 Kan. 197; Childs v. Kan- 
Sas, City, iete;, R. Co: 17 4S: W.1954; 23 
SoWayotey LL woud C2) Sonalso; 
taking rock from land granted as a 
right of way is waste. Smith v. 
Romé,, 19_Ga. 89,,63 Am.D. 298. 

{c] Taking away soil is waste (1) 
even though the purpose is to convert 
it into bricks for sale (Russell v. 
Merchants’ Bank, 50 N.W. 228, 47 
Minn. 286, 28 Am.S.R. 368; Cosgriff 
Vi Dewey,158 UN VE. 13.164 Ny.) 1,0 79 
Am.S.R. 620); (2) as is also removal 
of sand and selling it (Commission- 
ers v. Club, 5 Ont.W.N. 136). 

[d] Digging ore from mines on 
public lands of the United States is 
such waste as entitles the United 
States to an injunction to restrain it. 
U.S. wa, Gear, 3 iow. (CULSo)ja20, 800. 
11 L.Ed. 5238, 838. 


20. Owings vy. Emery, 6 Gill (Md.) 
260; _Hley’s Appeal, 103 Pa. 300: 
Saunders’ Case, 5 Coke 12a, 77 Reprint 
66; Darey.v. Askwith, Hob. 234, 80 
Réprint 380. 

21. Kier v. Peterson, 41 Pa. 357. 

[a] Mining necessary incident.— 
Where the raising of the minerals is 
a necessary incident to the accom- 
plishment of the specific purpose for 
which the lease was made, it is not 
waste to mine therefor. Kier v. Pe- 
terson, 41 Pa. 357. 

22. See cases infra this note. 

[a] In Pennsylvania quarrying 
and mining, aS well as all other such 


acts as will do a lasting injury to the 
premises demised, are declared to be 


provision therefor.? 
opening of new mines as waste applies especially to 
government lands where the state’s interest in the 
reversion is protected by statute.2* Where mines or 
quarries are open on the premises at the commence- 
ment of the tenancy, it is not waste to work them 
in the usual way,?* even to exhaustion,?® and even 
to the point of penetrating through a seam already 
opened and digging into one lying under it,?® un- 
less the two seams are on two different tracts sep- 
arated by an intervening tract owned by another.?? 
A distinetion has been made, however, between open 


[$§ 14-15 


or quarries upon the premises and take rock, oil, 
minerals, ete., therefrom,!® unless expressly?° or by 
implicatton included in his agreement with the re- 
versioner,2!, or unless the statute makes express 


22 


The general rule regarding the 


waste by the act of March 27, 1833 
(Pamphl. L. p 99) but they are not 
such when mining is the very purpose 
of a lease from the owner of the in- 
heritance. Heil v. Strong, 44 Pa. 264; 
Irwin v. Covode, 24 Pa. 162; Snyder v. 
Depew, 1 Lack.Leg.Rec. 477. 


23. Fawn Lake Ranch Co. v. Cum- 
bow, 167 N.W. 75, 102 Neb. 288. 


24. Cal.—McCord v. Oakland Quick- 
silver Min. Co., 27 P. 863, 64 Cal. 134, 
49 Am.R. 686. 


Mich.—Ward v. Carp River Iron Co., 
10 N.W. 109, 47 Mich. 65. 


Minn.—Russell v. Merchants’ Bank, 
SOLS 228, 47 Minn. 286, 28 Am.S.R. 
368. 


N.J.—Gaines v. Green Pond Iron 
Min. Co., 33 N.J.Eq. 603; Reed v. Reed, 
16 N.J.Eq. 248; Capner v. Flemington 
Min. Co., 3 N.J.Eq. 467. 


Pa.—Sayers v. Hoskinson, 1 A. 308, 
110).Pa. 4733. Lynn’s* Appeal, 31. Pa: 
44, 72 Am.D. 721; Neel v. Neel, 19 Pa. 
323; Brown v. O’Brien, 4 Pa.L.J. 454, 
3 Pa.L.J.Rep. 93. 


Va.—Findlay v. Smith, 6 Munf. (20 
Vas) 213 45.8. Aim. Dn too. 


W.Va.—Williamson v. Jones, 27 S. 
E. 411, 43 W.Va. 562, 64 Am.S.R. 891, 
38 LRA. 694. 

Eng.—Huntley v. Russell, 13 Q.B. 
572, 66 B.C.L. 572, 116 Reprint 1381; 
Elias v. Griffith, 8 Ch.D. 521; Viner 
v. Vaughan, 2 Beav. 466, 17 Eng.Ch. 
466, 48 Reprint 1262; Saunders’ Case, 
5 Coke 12a, 77 Reprint 66. 


[a] Held not waste to: (1) Take 
coal to any extent from a mine al- 
ready opened. Crouch vy. Puryear, 1 
Rand. (22 Va.) 258, 10 Am.D. 528. (2) 
Sink new shafts into the same veins. 
Gaines v. Green Pond Iron Min. Co., 
33 N.J.Eq. 603; Crouch v. Puryear, 
supra; Elias v. Snowden Slate Quar- 
ries Co., 4 App.Cas. 454; Clavering v. 
Clavering, 2 P.Wms. 388, 24 Reprint 
780. (3) Dig anew salt well near an 
old one. Findlay v. Smith, 6 Munf. 
(20 Va.) 134, 8 Am:D. 7338. 

_[b] Held waste.—Removing a bar- 
rier or boundary between a mine and 
an adjoining one is waste, although 
such act might also be the subject of 
an action for a breach of an express 
covenant. Marker v. Kenrick, 13 C. 
B. 188, 76 E.C.L. 188, 138 Reprint 1169. 

25. Sayers v. Hoskinson, 1 A. 308, 
110 Pa. 473; Westmoreland Coal Co.’s 
Appeal, 85 Pa. 344; Irwin v. Covode, 
24 Pa. 162; Williamson v. Jones, 27 
S.E. 411, 48 W.Va. 562, 64 Am.S.R. 891, 
38 L.R.A. 694; Morris vy. Morris, 1 
Hog. 238. 


26. Crouch v. Puryear, 1 Rand. (22 
Va.) 258, 10 Am.D. 528. 

27. Westmoreland Coal Co.’s Ap- 
peal, 85 Pa. 344. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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mines and open quarries, and it has been held that 
the rule permitting a tenant to work an open mine 
has no application to an open quarry.?% 
ant may not work an open mine where the lease 
was for a particular purpose or object negativing 
the intendment which otherwise might arise,?° as 
where the land has been leased for agricultural pur- 
poses only,*° or where the mine or quarry was open- 
ed for a restricted or definite purpose, excluding all 
It is also 
for a tenant to work a mine which had been aban- 
doned prior to his tenaney, with a view of advantag- 
ing the estate thereby;*? but not so of a mine which 
had merely not been worked temporarily for want 


rights of the tenant therein.?? 


of a market for the minerals.?2 


[§ 16] F. Cutting Timber*+—1. In General. 
cutting of trees or timber®® as is contrary to good 


par Mansfield vy. Crawford, 9 Ir.Eq. 
29. Freer v. Stotenbur, 2 Abb.Dec. 


(N.Y.) 189, 2 Keyes 467, 34 How.Pr. 
440; Westmoreland Coal Co.’s Appeal, 
85 Pa. 344. 


30. Freer v. Stotenbur, 2 Abb.Dec. 
EXD 189, 2 Keyes 467, 34 How.Pr. 


31. Franklin Coal Co. v. MeMillan, 
49 Md. 549, 33 Am.R. 280; Elias v. 
Snowden State Quarries Co., 4 App. 
Cas. 454. 


32. See Gaines v. Green Pond Iron 
Min. Co., 33 N.J.Eq. 603 (recogniz- 
ding rule); Bagot v. Bagot, 32 Beav. 


509, 55 Reprint 200. See also Viner 
v. Vaughan, 2 Beav. 466, 17 Eng.Ch. 
466, 48 Reprint 1262 (where question 
of abandonment is in doubt life ten- 
ant is not allowed to work the mine 
until the question has been tried). 


23. Gaines v. Green Pond Iron 
Min. Co., 33 N.J.Eq. 603; Bagot v. 
Bagot, 32 Beav. 509, 55 Reprint 200. 

34. Cross references: 

Cutting timber by: 
Jndians see Indians § 52. 
Tenant: 
For: 
Life see Estates § 88. 


Years see Landlord and Tenant 
§ 553 text and notes 52, 53, § 
(uke 
In dower see Dower § 416. 


Questions for court and jury see in- 


fra § 43. 
Remedies see infra § 25. 
35. See cases infra this note. 


[a] “Vimber.”—‘Timber”’ is used 
technically to denote green wood of 
the age of twenty years or more, such 
as oak, ash, elm, beech, maple, and 
in this country would include walnut, 
hickory, poplar, cypress, pine, gum, 
and other forest trees. Dickinson v. 
Jones, 36 Ga. 97. (2) What kind of 
wood in England is deemed to be tim- 
ber depends upon the custom of the 
county; and wood which in some 
counties is called timber is not so in 
others. Honywood v. Honywood, L. 
R. 18 Eq. 306; Cook vy. Cook, Cro. Car. 
531, 79 Reprint 1059; Cumberland’s 
Case, Moore K. B. 812, 72 Reprint 922; 
Chandos v. Talbot, 2 P.Wms. 606, 24 
Reprint 877; Coke Litt. 53a. 

36. Ala.—Moses v. Johnson, 7 So. 
146, 88 Ala. 517, 16 Am.S.R. 58. 

Del.—Waples v. Waples, 2 Del. 281: 
Fleming y. Collins, 2 Del.Ch. 230. 

Ga.—Powell v. Cheshire, 70 Ga. 357, 
48 Am.R. 572. 

Ind.—Robertson v. Meadors, 73 Ind. 


43 


WASTE 


The ten- 


waste 
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husbandry and will work a permanent injury to the 
freehold or inheritance, in the absence of any specifie 
leave or license to cut such trees or timber, is waste,*®* 
depending, in the particular case, upon the ques— 
tion whether the act is such as a prudent farmer 
would do, having regard to the land as an inheritance, 
and whether the doing of it would diminish the value 
of the land as an estate,?* and taking into consid- 
eration the condition of the premises,** the propor- 
tion of the timberland to the whole tract,°® and, in 
some instances, on the custom of the district of coun- 
try in which the land hes.*° 
considered waste to cut down wood or timber so as to 
fit the land for cultivation or pasture, provided this 


It is not ordinarily 


does not damage the inheritance, and is conformable 


Such 


Ky.—McCracken’s Heirs v. Mc- 


Cracken’s Ex’rs, 6 T.B.Mon. 342. 
Mich.—Webster vy. Peet, 56 N.W. 

558, 97 Mich. 326. 
Minn.—Butman y. James, 

66, 34 Minn. 547. 

ee ae Te vy. Henderson, 29 Mo. 
Ds 


4 


27 New. 


N.Y.—Van Deusen vy. Young, 29 N.Y. 


9; McGregor v. Brown,.10 N.Y. 114, 
1 Seld.Notes 225; McCay v. Wait, 51 
Barb. 225; Jackson v. Brown’son, 7 
Johns. 227, 5 Am.D. 258; Selden v. 
Mann, 2 N.Y.Leg.Obs. 328. 

N.C.—King v. Miller, 6 S.E- 660, 99 
N.C. 583; Parkins v. Coxe, 3 N.C. 339. 

Pa.—Smith’s Appeal, 69 Pa. 474: 
Searle v. Aylesworth, 5 Pa.Dist.&Co. 
691. 


S.C.—Smith v. Poyas, 2 §.C.Eq. 65. 


Ont.—Currie v. Currie, 20 Ont.L.R. 
Std, LD OmuIVV ey. oso. 

[a] In England, where good hus- 
bandry requires the preservation of 
growing timber, it is considered waste 
to.cut or permit it to be cut. Bond 
v. Lockwood, 33 Ill. 212; McGregor v. 
Brown, 10 N.Y. 114, 1 Seld.Notes 225; 
Ward v. Sheppard, 3 N.C. 283, 2 Am.D. 
625; (Glass ‘vs Glass;.6,Pa.Co; 408: 
Brown y. O’Brien, 4 Pa.L.J. 454, 3 Pa. 
L.J.Rep. 93. 

37. Ill.—Bond v. Lockwood, 33 Ill. 
212, 

Ind.—Dawson v. 
220. 


Me.—Drown v. Smith, 52 Me. 141. 

Miss.—Warren County vy. Gans, 31 
So. 539, 80 Miss. 76. 

Mo.—Proffitt v. Henderson, 29 Mo. 
325; Davis v. Clark, 40 Mo.App. 515. 

Neb.—Disher v. Disher, 63 N.W. 
368, 45 Neb. 100. 


N.H.—Chase v. Hazelton, 7 N.H. 171. 
Vt.—Keeler v. Hastman, 11 Vt. 293. 


[a] Cutting down trees of proper 
age and growth to be cut is not waste. 
Martyn v. Knowllys, 8 T.R. 145, 101 
Reprint 1313. 

{[b] ‘Cutting down willows and 
leaving the stools or butts from which 
they will shoot afresh is not waste, 
unless they are a shelter to the house, 
or a support to a bank of a stream 
against the water. Phillips v. Smith, 
14 M.&W. 589, 153 Reprint 610; Strip- 
ping’s Case, 22 Vin.Abr. 449, [G], 11. 

[c] Cutting hoop-poles is waste, 
unless it is the ordinary mode of 
working the farm. Clemence v. 
Steere, 1 R.I. 272, 58 Am.D. 621. 

[dad] Cutting more timber than is 
necessary for the use and improve- 
ment of the premises is waste. Clark 
y. Holden, 7 Gray (Mass.) 8, 66 Am.D. 
450; People v. Davison, 4 Barb. (N.Y.) 


Coffman, 28 Ind. 


to the rules of good husbandry;*! but a tenant may 
not justify eutting down timber on that ground im 


109; Mooers v. Wait, 3 Wend. (N.Y.> 
104, 20 Am.D. 667; Ballentine v. Poy- 
ner, 3 N.C. 110; Glass v. Glass, 6 Pa. 
Co. 408. 


[e] Turning water of creek, when: 
an act of good husbandry, is not 
waste, although timber in a swamp 
is thereby destroyed. Jackson v. An- 
drew, 18 Johns. (N.Y.) 431. 


38. Woodward vy. Gates, 38 Ga. i205> 
Drown v. Smith, 52 Me. 141; Mére- 
house v. Cotheal, 22 N.J.Law 521> 
Keeler v. HKastman, 11 Vt. 293. 


_ [a] Dead and decaying trees.—Et 
is)not waste to remove the dead and 
decaying trees for the purposes of 
clearing the land or giving the green 
timber a better opportunity to come 
to maturity. Waples v. Waples, 2 Del-- 
281; Drown v. Smith, 52 Me. 141: 
Keeler v. Eastman, 11 Vt. 293; Cow-- 
ley v. Wellesley, L. R. 1 Hq. 656, 35 
Beav. 635, 55 Reprint 1048. 

[b] Thinning growth.—Timber— 
like trees under twenty years of age 
may be cut down for the purpose of 
preserving or allowing the growth of 
other trees. Honywood v. Honywood, 
L. R. 18 Haq. 306. 


[c] Trees blown down.—It is not 
waste to remove timber trees blown 
down by a’storm. Houghton vy. Coop- 
er, 6 B.Mon. (Ky.) 281; Shult v. Bark- 
er, 12 Serg.&R. (Pa.) 272. 

39. Alexander v. Fisher, 7 Ala. 514: 
McCracken’s Heirs v. McCracken’s 
Ex’rs, 6 T.B.Mon. (Ky.) 342; Warren 
County v. Gans, 31. So. 539,.80 Miss. 
76; Joyner v. Speed, 68 N.C. 236; Lam- 
beth v. Warner, 55 N.C. 165. 

49. Padelford v. Padelford, 7 Pick. 
(Mass.) 152, 154; Webster v. Webster, 
33 N.H. 18, 25, 66 Am.D¢ 705. 

“The referees have reported, that 
the defendant cut oak trees for her 
necessary fuel. This she had a right 
to do. Oaks are found here in so great 
abundance, that they are not more 
valuable than other trees, and’ they 
are in common use for fuel.” Padel- 
ford v. Padelford, supra. 

41. Ala.—Alexander y. Fisher, & 
Ala. 514. 


Ga.—Dickinson v. Jones, 36 Ga. 97. 


Ind.—Wheeler y. Me-shing-go-me- 
Sia, 30 Ind. 402. 


Me.—Drown vy. Smith, 52 Me. 141. 


Ma.—Adams v. Brereton, 3° Harr. 
& J. 124. 


Miss.—Warren County v:. Gans, 38 
SG, 5395 80) Miss. si; 


Mo.—Davis v. Clark, 40 Mo:App. 515_ 


Neb.—Disher v. Disher; 65 IW 
368, 45 Neb. 100. 
N.H.—Chase vy. Hazelton, 7 N.HL 


ab(elbs 
N.J.—Morehouse v. Cotheal, 22 N.J- 
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the absence of a showing that cultivated land re- 
sulted therefrom,*? nor will he be permitted upon 
that pretext to cut down timber just before the ex- 
piration of his tenaney,*® or to destroy all the tim- 
thereby irreparably injuring the premises or 
permanently diminishing their value.*# 
it is not waste to eut and use timber in the ordinary 
manner in which it is eut and used on the premises,*® 
or in the way provided for expressly*® or by implica- 
tion,*7 in the instrument creating the tenant’s es- 
tate; but it is waste to eut down trees contrary to 
the express*® or implied terms*® of the agreement 


ber, 


Law 521. 

N.Y.—Harder v. Harder, 26 Barb. 
409; People v. Davison, 4 Barb. 109: 
Jackson vy. Brownson, 7 Johns. 227, 5 
Am.D. 258. 

N.C.—Davis v. Gilliam, 40 N.C. 308: 
Parkins v: Coxe, 3 N.C. 339; Ward v. 
Sheppard, 3 N.C. 283, 2 Am.D. 625. 

Pa.—Morris v. Knight, 14 Pa.Su- 


per. 324. 


Tenn.—Owen v. Hyde, 6 Yerg. 334, 
27 Am.D. 467. 


Vt.—Keeler v. Eastman, 11 Vt. 293. 

Wis.—Wilkinson v. Wilkinson, 18 
N.W. 527, 59 Wis. 557. 

Eng.—Arthur v. Lamb, 2 Dr.&Sm. 
428, 62 Reprint 683. 


N.S.—Titus v. Sulis, 9 N.S. 497. 


Ont.—Saunders v. Breakie, 5 Ont. 
603; Drake v. Wigle, 24 U.C.C.P. 405. 


Changing, character of land see su- 
pra § 13 

42. Weller v. Burnham, 11 U.C.Q. 
B. (Ont.) 90. 
aw Kidd v. Dennison, 6 Barb. (N. 


44. McCartney v. Titsworth, 104 
N.Y.S. 45, 119 App.Div. 547; Kidd v. 
Dennison, 6 Barb. (N.Y.) 9; Jackson 
vy. Brownson, 7 Johns. (N.Y.) 227, 5 
Am.D. 258. 


45. Patureau v. 
782, 44 La.Ann. 


[a] Removing and selling nursery 
trees and vines in the usual course of 
business of growing nursery stock is 
not necessarily waste. Robinson v. 
Russell, 24 Cal. 467; Hamilton v. 
Austin, 36 Hun 138 [rev on other 
grounds 13 N.E. 941, 107 N.Y. 636]. 


46. See cases infra this note. 


[a] Where lease required the ten- 
ant to reduce to cultivation uncleared 
portions of premises, his cutting 
down trees on those portions will not 
be enjoined as waste. McDaniel v. 
Callan, 75 Ala. 327. 


[b] “Tapping trees for making sug- 
ar violates a covenant not to cut down 
timber except for the tenant’s use or 
on the premises, if the jury finds that 
tapping destroys the trees. Campbell 
v. Shields, 44 U.C.Q.B. (Ont.) 449. 


47. See cases infra this note. 


fa] Farm in uncultivated state.— 
Where the whole of a farm, when 
leased, is in a wild and uncultivated 
state, with the exception of a few 
acres, and for the use of it the lessee 
agrees to pay a rent, the parties will 
be held to have intended that the les- 
see should be at liberty to fell part of 
the timber in order to fit the land for 


Wilbert, 10 So. 


cultivation. Kidd v. Dennison, 6 
Barbe NY.) 99> 
[b] For mining purposes.—It is 


not waste to cut timber 
sary incident to the purpose for 
which the land is leased, such as for 
thé purpose of working a mine on the 


as a neces- 


WASTE 


Likewise, | Fruit.®3 


Neel v. Neel, 19 Pa. 323; 


land. Wil- 
son v. Smith, 5 Yerg. (Tenn.) 379; 
Findlay v. Smith, 6 Munf. (20 Va.) 


134, 8 Am.D. 733. 


[c] Reservation of oak timber by 
the reversioner does not mean that 
the tenant may cut down and sell 
other kinds. Taylor v. Taylor, 5 U. 
€.@:BiO:S..4(Onts) 7501 


48. Sheridan v. McMullen, 6 P. 497, 
L29Or 50: 


[a] Cutting trees to burn brick 
for sale.—It is waste for a tenant to 
cut down and use wood growing on 
the demised premises to burn brick 
for sale, where he has stipulated not 
to cut down, destroy, or carry away 
any more wood or timber than should 
be actually used and employed on the 
farm, and that he would not make any 
manner of waste, sale, or destruction 
of the wood or timber. Livingston v. 
Bae ds 26 Wend. (N.Y.) 115, 2 Hill 


49. McGregor v. Brown, 10 N.Y. 
114, 1 Seld. Notes 225. 
[a] Lease of dairy farm.—The 


clearing of woodland by a tenant for 
years on a farm let as a dairy farm, 
and, under a covenant against waste, 
is in itself an act of waste. McGreg- 
or tv. Brown; VL0sN- YY.) 114) cSeld. 
Notes 225. 


50. U.S.—Thruston v. Muston, 23 
E.@assNo. 14-003) sie Cranch) GiGi sos: 


Ala.—Westmoreland v. Birming- 
ham Trust & Savings Bank, 108 So. 
536, 214 Ala, 593, 46 A.L.R. 1201. 


Ark.—Rutherford v. Wilson, 129 S. 
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Ga.—Smith v. Smith, 31 S.E. 135, 
105 Ga. 106. 


Ind.—Miller v. Shields, 55 Ind. 71. 


Ky.—Loudon vy. Warfield, 5 J.J. 
Marsh. 196. 

Me.—Babb v. Perley, 1 Me. 6. 

Mich.—Duncombe v. Felt, 45 N.W. 
1004, 81 Mich. 332. 

Miss.—Moss Point Lumber Co. v. 
Harrison County, 42 So. 290, 873, 89 
Miss. 448; Warren County v. Gans, 
31 So: 539, 80 Miss. 76. 


Mo.—Proffitt v. Henderson, 29 Mo. 


325; Davis v. Clark, 40 Mo.App. 515. 
4 Wives Ghee v. Hazelton, 7 N.H. 

(ale 

N.J.—Morehouse vy. Cotheal, 22 N. 
J.Law 521. 

N.Y.—Robinson v. Kime, 70 N.Y. 
147; Kidd v. Dennison, 6 Barb. 9; 
Weatherby v. Wood, 29 How.Pr. 404; 
Sarles v. Sarles, 3 Sandf.Ch. 601. 


N.C.—Jones v. Britton, 9 S.B. 554, 
102 N.C. 166, 4 LR.A. 178; Dorsey 
v. Moore, 6 S.E. 270, 100 N.C. 41; Da- 
vis v. Gilliam, 40 N.C. 308; Parkins 
v. Coxe, 3 N.C. 339; Ward v. Shep- 
pard, 3 N.C. 283, 2 Am.D. 625. 

Ohio.—Crockett v. Crockett, 2 Ohio 
St. 180. 
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[§§ 16-17 


under which the tenant holds the land, or for the 
purposes of sale®° or exchange,°? although wood law- 
fully eut by a tenant in clearing the land belongs to 
him, and he may sell it.® 


[§ 17] 2. Trees Planted for Shade, Ornament, or 
It is waste to cut down shade trees, or trees 
planted for ornament, or fruit trees,°>* even though 
the tenant holds without impeachment of waste,*' 
subject to exceptions provided for in the instru 
ment creating the tenant’s estate.°® 
plies to trees planted along drives through woods at 
a considerable distance from the mansion house,®’ to 


The rule ap: 


R.I.—Clemence v. Steere, 1 R.I. 272, 
53) Aim. n62i. 
N.S.—Titus v. Sulis, 3 N.S.Dec. 497. 
Ont.—Lewis v. Godson, 15 Ont. 252; 
Tayler v. Tayler, 5 U.C.Q.B.0O.S. 501. 
51. Padelford v. Padelford, 7 Pick. 
(Mass.) 152. 
52. Miss.—Warren County Sup’rs 
v. Gans, 31 So. 539, 80 Miss. 76. 


N.Y.—kKidd v. Dennison, 6 Barb. 9. 
N.C.—Davis v. Gilliam, 40 N.C. 308. 


Ohio.—Crockett v. Crockett, 2 Ohio 
St. 180. 


Vt.—Keeler v. Eastman, 11 Vt. 293. 


Eng.—Honywood v. Honywood, L. 
R. 18 Eq. 306. 

See Lewis v. Godson, 15 Ont. 252 
(applying the rule of the text to own- 
ership of stones collected by a ten- 
ant in clearing land). 


Contra Saunders v. Breakie, 5 Ont 
603 (holding that timber lawfully cut 
may be destroyed but not sold). 


53. Purpose of original planting 
question for jury see infra § 44. 


54. Cals Silva v. Garcia, 4 P. 628, 
91. 


Ga.—Dickinson vy. Jones, 36 Ga. 97. 
Py ccmaten ee v. McGinnis, 17 Ind. 


Ky.—Calvert v. Rice, 16 S.W. 351, 
oT ey: Bde, ssa Key PhO os Am.S.R. 


Mich.—Welling v. Strickland, 126 
N.W. 471, 161 Mich. 235. 


55. Stevens v. Rose, 37 N.W. 205, 
69 Mich. 259; Clement v. Wheeler, 25 
N.H. 361; Bubb v. Yelverton, L.R. 10 
Hq. 465;  Packington’s Case, 3 Atk. 
215, 26 Reprint 925; Chamberlyne v. 
Dummer, 1 Bro.Ch. 166, 28 Reprint 
1057; Packington v. Packington, 
Dick. 101, 21 Reprint 206; Morris v. 
Morris, 15 Sim. 505, 38 Eng.Ch. 505, 
60 Reprint 715; Day v. Merry, 16 Ves. 


JIC oto oo Reprint 1020s BOratlc. 
Tynte, (2) De Gi Ia iss dah 6 Bne. 
Ch. 100, 46 Reprint 323; Wellesley 


v. Wellesley, 6 Sim. 
497, 58 Reprint 680; Tamworth v. 
Ferrers, 6 Ves.Jr. 419, 31 Reprint 
1123; Wombwell v. Belasyse, 6 Ves. 
Jr. 116, 81 Reprint 966; Downshire v. 
Sandys, 6 Ves.Jr. 107, 31 Reprint 962. 


[a] What prudent owner would do 
in the proper coursé of management 
is no measure of what a tenant for 
life without impeachment of waste 
may do as to cutting timber planted 
or left standing for ornament. Ford 
Vv. Tynte, 2 DeG.J.&S.. 127, 67° Hne: 
Ch. 100, 46 Reprint 323. 


Without impeachment of waste 
generally see supra § 5. 


56. Newdigate v. Newdigate, 8 
Bligh N.S. 734, 5 Reprint 1113, 2 ClL& 
F. 601, 6 Reprint 1281. 


57. Wombwell v. Belasyse, 6 Ves, 
Jr. 116, 31 Reprint 966. 


497, 9 Eng.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 17-19] 


trees planted to exclude objects from view,®*® and 
even to trees that are decayed or injurious to ad- 
joining trees, if used for ornament or shelter,®® unless 
removed to be replaced by other trees for a similar 
purpose.°° The applicability of the rule protecting 
trees for ornament or shelter is based on the pur- 
pose with which they were planted. If they were 
planted for that purpose, they are protected;* if 
planted for sale or profit, they are not protected, 
although highly ornamental;®? and the purpose must 
be evidenced by some act of dedication on the part 
of the owner, such as the planting of an avenue or 
cutting a vista.°* The protection is not extended to 
shade and ornamental trees where the owner has 
abandoned the original purpose of their planting.®* 


[§ 18] 3. Trees Cut for Fuel and Repairs.*® In 


WASTE 
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the absence of a stipulation to the contrary, it is not 
waste to cut such timber as is reasonably necessary 
for fuel on the premises,°® or for the repair of 
utensils, buildings, and fences,°* if done in the usual 
manner.®* The right includes not only the taking 
of firewood for the tenant’s house, but for the hous- 
es of servants who cultivate the land;°® but it does 
not include taking fuel for a private enterprise,’° 
or the cutting of timber trees for repairs that may 
become necessary in the future,*+ or for repairs 
made at another time,’? or for repairs or improve- 
ments upon other premises.*? Timber cannot be cut 
and exchanged for coal’? or repairs‘® unless clearly 
it is the most economical way of making the repairs,7® 


nor to replace an improvement destroyed by an act 
of God.77 


V. WHO MAY COMMIT, AND PERSONS LIABLE”* 


[§ 19] A. In General. At common law, waste can 
be committed only by a person rightfully in posses- 
sion of land,?® and not having the inheritance,®° 
the absolute owner being incapable of committing 


58. Day v. Merry, 16 Ves.Jr. 375 69. 

33 Reprint 1026. Sardiner v. Derring, 
59. Lushington Vv. Boldero, 6 | O73. 

Madd. 149, 56 Reprint 1048. 70. McCracken’s 


60. Lushington v. Boldero, supra. sreeken's Ex’rs, 
Fi 61. poet ret Diamar artes? Hang L 71 
1 PnsCh. ft, eprint i urges s ‘ 
vy. Lamb, 16 Ves.Jr. 174, 33 Reprint] °93, 78 Reprint 836. 
950; Williams v. McNamara, 8 Ves. 72. 
Jr. 70, 32° Reprint 278: Law 521 
62. Halliwell v. Phillips, 4 Jur.N. 73. Armstrong v. Wilson, 


S. 607. 226; 


Smith v. Jewett, 40 N.H. 530: 


Gorges v. Stanfield, Cro. Eliz. 


Morehouse v. Cotheal, 


McCracken v. McCracken, 6 T.B. 


waste;°t and at common law the only persons liable 
for waste were the tenants of estates which were 
created by law, as distinguished from those created 
by act of party.8? Guardians in chivalry, tenants 


Guardians see Guardian and Ward § 
1 Paige (N.Y.) 268. 


Joint tenants see Joint Tenancy § 18. 
Life tenants see Estates § 87. 
Mortgagees see Mortgages § 639. 
Mortgagors see Mortgages §§ 637, 638. 


Purchasers of land see Vendor and 
Purchaser § 789. 


Tenants: 


At will see Landlord and Tenant: § 
359 text and note 33. 


Heirs v. 


Mc- 
T.B.Mon. (Ky.) 


22 N.J. 


60 Ill. 


. . Mon. (Ky.) 342; Sarles v. Sarles, 3 
63. Halliwell v. Phillips, supra. Sandf.ch, (N.Y.) 601. By curtesy see Curtesy § 46. 
64. Marker v. Marker, 9 Hare Ii, For years see Landlord and Ten- 
41 Eng.Ch. 1, 68 Reprint 389. 74 Hogan y. Hogan, 61 N.W. 73, ant §§ 555-558. 
[a] Around abandoned Spas 102 Mich. 641. In: 
tenant can cut down ornamental trees 75. Loomis v. Wilbur, 15 F.Cas.No. Common see Tenancy in Co 
Apound 12: PCN SOR AROnEe prbieh une eal Mason 13; Miller v. Shields, § 68. sé Comatyogt 
owner has pulie 1g Nf Y |55 Ind. 71; Dennett v. Dennett, 43 N. 
intention of rebuilding. Mickle- EL. 499; “Blliot v. Smith, 2 N.EH. 430: Dower see Dower §§ 414, 415. 
ahaa. v. Lia a lye ee. Kidd v. Dennison, 6 Barb. (N.Y.) 9. | Trustees see Trusts § 562. 
504, 58 Eng.Ch. 5 eprin i 
5 / : 76. Loomis v. Wilbur, 15 F.Cas.| Vendors see Vendor and Purchaser 
65. Cutting timber for fuel and | no ‘3.498 5 Mason 13; Miller v.| § 788. 


repairs by tenant: 


Shields, 55 Ind. 71; 


Hixon v. Reave- 


For: 
Life see Estates § 88. 


Years see Landlord and Tenant § 
731. 
In dower see Dower § 416. 
66. Ga.—Dickinson v. Jones, 36 
Ga. 97. 


Mass.—Padelford v. Padelford, 7 
Pick. 152: 

N.H.—Webster v. Webster, 33 N.H. 
18, 66 Am.D. 705. 


N.J.—Den v. Kinney, 5 N.J.Law 
552. 

N.Y.—Harder v. Harder, 26 Barb. 
409. 


§.c.—Smith v. Poyas, 2 S.C.Eq. 65. 

N.S.—Titus v. Sulis, 3 N.S.Dec. 497. 

67. U.S.—Loomis v. Wilbur, 15 F. 
Cas.No. 8,498, 5 Mason 13. 

Ind.—Miller v. Shiields, 55 Ind. 71. 

N.Y.—Harder v. Harder, 26 Barb. 
409. 

N.C.—Fleming v. Sexton, 90 S.E. 
247, 172 N.C. 250; Parkins v. Coxe, 
3 N.C. 339. 

S.cC.—Smith v. 
65. 

N.S.—Titus v. Sulis, 3 N.S.Dec. 497. 

68. Hogan v. Hogan, 61 N.W. 738, 
102 Mich. 641. 


Poyas, 2 S.C.Eq. 


ley, 9 Ont. -6, 7,4 Ont.wW oR 43% 


“Tf the cutting down of the timber 
was without any intention of repairs 
but for sale generally, the act itself 
would doubtless be waste, and if so it 
would not be purged or its character 
changed by a Subsequent application 
to repairs. But if the cutting down 
and sale were originally for the pur- 
pose of repairs, and the sale was an 
economical mode of making the re- 
pairs, and the most for the benefit of 
all concerned, and the proceeds were 
bona fide applied for that purpose in 
pursuance of the original intention, 
it does not appear to me possible that 
such a cutting down and sale can be 
waste. It would be repugnant to the 
principles of common sense that the 
tenant should be obliged to make the 
repairs in the way most expensive 
and injurious to the estate.” Hixon 
v. Reaveley, supra. 


77. Miller v. Shields, 55 Ind. 71. 


78. Liability for permissive waste 
by tenants: 
For life see Estates § 87. 


In common see Tenancy in Common 
§ 69. 


Under lease see Landlord and Tenant’ 
§ 555. 


Liability of particular tenauts: 
1} Executors and Administrators § 562. 


eee to commit waste see supra 


79. Palmer v. Young, 108 Ill.App. 
252; Brugh v.. Denman, 78 N.E. 349, 
388 Ind.App. 486; Hayman vy. Rownd, 
ae ee 328, 82 Neb. 598, 45 L.R.A. 


[a] Injury by one not in rightful 
possession.—(1) That which is waste 
by a person in rightful possession if 
done by a mere intruder or trespasser, 
will ordinarily be merely trespass. 
Palmerjive avoun2?, 44 08m LM Ap pe 252. 
Trespass and waste distinguished see 
supra § 1. (2) But a tenant holding 
over after notice to quit is liable in 
an action on the case in the nature 
of waste for acts committed after re- 
ceiving notice to quit. Burchell v. 
Horse 1 Campb. 360, 170 Reprint 

985. (3) The owner of land in right- 
ful possession of another may recov- 
er damages for injury done by a 
stranger to his reversionary interest 
in an action on the case in the nature 
of waste. Seeinfra § 21. 


80. Brugh v. Denman, 78 N.E. 349, 
38 Ind.App. 486; Hayman Vv. Rownd, 
118 N.W. 328, 32 Neb. 598, 45 LRA. 
N.S. 623; U. S. Fidelity, ete., Coy “vy. 
Rieck, 107 N.W. 389, 76 Neb. 300. Mag 
see supra § 1. 


81. Brugh vy. Denman, 78 NEL 349, 
38 Ind.App. 486. 


82. Moore v. Ellsworth, 8 Conn. 
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in dower, and tenants by curtesy were held liable 
but, unless restrained by particular 
words from committing waste, tenants for life or for 
The statute of Marl- 
bridge extended the liability for waste to all tenancies 
for life and for years,’ and the rule now is that 
ordinarily a tenant, in the absence of some special 
agreement to the contrary, is responsible for all 
waste, however, or by whomever committed, except 
such as is caused by the act of God, public enemy, 
or the act of the reversioner himself.*® 
ity has been held to extend to a tenant in possession 
with an option.to purchase not exercised within the 
allotted time,*® or under a contract to purchase 
which he has not performed, title remaining in the 
Inasmuch as there can be no waste where 
there is no privity of estate or title,*® the doctrine 
has been held not to apply to a tenant who has ex- 
ercised his option to purchase the premises,*? al- 
though it has been held to apply if the option has 
not been exercised,®®, or to a tenant who has assign- 


for waste; 


years or at will, were not.®? 


vendor.$? 


483; Stauffer v. Eaton, 13 Ohio 322; 
Sampson v. Grogan, 42 A. 712, 21 R. 
Palas Ae Tu. RAS 823 


“The law having created these ten- 
ancies, will protect the inheritance 
against any waste committed by the 
tenants.” Wilford v. Rose, 2 Root 
(Conn.) 20, 21. 


“At common law, when a limited 
estate was created by deed, the par- 
ticular tenant was not liable for 
waste, unless it was so expressly 
stipulated; because the law would 
not protect parties who did not care 
to protect themselves.’’ Palmer v. 
Young, 108 Ill.App. 252, 256. 


[a] Reasons for distinction.— 
“The reason of the diversity, as stat- 
ed by Blackstone, was that the estate 
of the first three above named was 
created by the act of the law itself, 
which therefore gave a remedy 
against them, but tenant for life or 
for years came in by the demise and 
lease of the owner of the fee, and 
therefore he might have provided 
against the committing of waste of 
his lessee, and, if he did not, it was 
his own fault.” Sampson v. Grogan, 
AP Neen TL Bye ad okt. Loon tA 


83. See cases infra this note. 


[a] Statements of early law in 
following cases: Parrott v. Barney, 


18 F.Cas.No. 10,778a, Deady 405; 
Moore v. Ellsworth, 3 Conn. 483; Wil- 
ford v. Rose, 2 Root (Conn.) 20; Ro- 


by v. Newton, 49 S.E. .694, 121 Ga. 
679, 68 L.R.A. 601; Dickinson v. 
Jones, 36 Ga. 97; Palmer v. Young, 
108 Ill.App. 252; Lothrop v. Thayer, 
138 Mass. 466, 52 Am.R. 286; Atta- 
quin v. Fish, 5 Metc. (Mass.) 140; 
Sackett v. Sackett, 8 Pick. (Mass.) 
309; Duncombe v. Felt, 45 N.W. 1004, 
81 Mich. 332; Coale v. Hannibal, etc., 
R: Co., 60 Mo. 227; Boefer v. Sheri- 
dan, 42 Mo.App. 226; Newbold v. 
Brown, 44 N.J.Law 266; Freeman v. 
Headley, 33 N.J.Law 523; Townshend 
v. Moore, 33 N.J.Law 284; Stauffer v. 
Eaton, 13 Ohio 322; Sampson vy. Gro- 
Sar ae Ae Ula, al el. wT ,. Seem RA. 
bare Dejarnatte v. Allen,'5 Gratt. (46 
Va.) 499; 
£3, W707 Reprint 68; Salop v. Cromp- 
ton, Cro. Eliz. 777, 78 Reprint 1007; 
Harnett v. Maitland, 16 M.&W. 257, 
153 Reprint 1184; London v. Web, if 
P.Wms. °527, 24 Reprint 501. 


84. See supra § 10. 
85. U.S.—Parrott v. Barney, 18 F. 


Shrewsbury’s ‘Case, 5 Coke’ 


WASTE 


The liabil- 


Fee.°® 


Cas.No, 10,773, 2 Abb. 197, 1 Sawy. 
423 [aff 15 Wall. 524, 21 L.Hd. 206]. 


Ill.—Consolidated Coal Co. v. Sa- 
vitz, 57 Ill.App.: 659. 


Ind.—Miller v. Shields, 55 Ind. 71. 

Me.—Cargill v. Sewall, 19 Me. 288; 
Babb v. Perley, 1 Me. 6. 

Md.—White v. Wagner, 4 Harr.&J. 
373, ot Am. D674. 


Miss.—Moss Point Lumber Co. v.. 


Harrison County, 42 So. 290, 873, 89 
Miss. 448. 


Mo.—Coale v. Hannibal, ete., R. Co., 
60 Mo. 227; Boefer y. Sheridan,. 42 
Mo.App. 226. 


N.Y.—Regan v. Luthy, 11 N'Y.S. 
709, 16 Daly 413; Cook v. Champlain 
Transp: -Co,, 1,.Den.» 91, 


Or.—Powell v. Dayton, ete., R. Co., 
16_P. 863,116) Or, /33, 8 Am;S-R. zal, 


Pa.—Neel v. Neel, 19 Pa. 323; 
Woodman v. Good, 6 Watts&S. 169. 
R.I.—Sampson vy, Grogan, 42 A. 712, 
ZI UR WA, ae TE RAS ATL 
S.C.—Smith vy. Daniel, 7 S.C.Eq. 143, 
16 Am.D, 641. 


Vt.— Willey v. Laraway, 25 A. 436, 
64 Vt. 559. 


Wash.—Crodle v. Dodge, 168. P. 986, 
99 Wash. 121. 


Eng.—Attersoll v. Stevens, 1 Taunt. 
183, 127 Reprint 802. 


86. Thruston v. Mustin, 23 F.Cas. 
No. 14,013, 3 Cranch C.C. 335; Powell 
v. Dayton, etc., R: Co., 16 P.:' 863, 16 
Or. +33; 8° -Am.S!) Ri 251, 


_Tenant in possession who has exer- 
cised option to purchase see infra 
note 89. 


mute See Vendor and Purchaser § 
88. See supra § 9. 
89. Keogh v. Peck, 147 N.E. 266, 
SUG DHE OLS, solve. bye ie ds 


Liability of lessee in general see 
Landlord and Tenant § 555. 


90. See supra text and note 86. 


91. Pynchon v. Stearns, 11 Mete. 
(Mass.) 3804, 45 Am.D. 207. 


92. Davis v. Gilliam, 40 N.C. 308. 
93. Crowe v. Wilson, 5 A. 427, 65 


Md. 479, (5%) Am.R. 3433)" Powders, 
Sere ae Home, 10 Ohio N.P.N.S. 
57. 


Perpetual leases: 


Tenant by elegit; 
elegit is not liable on an action of waste,®® although 
he may be enjoined from committing waste.°* 
wise a judgment debtor may be enjoined from com- 
mitting waste on attached land.°® 


[§ 20] B. Holder of Defeasible or Contingent 
A tenant of a base or qualified fee cannot 
be held liable for waste,* except for equitable waste? 


[$§ 19-20 


ed his interest to the remainderman in fee,®' or to 
a husband in possession who is seized with his wife 
in fee in her right,®? or to the owner of a ground 
rent who, under his covenant for perpetual renewal, 
may make his estate endure forever,?® especially 
where there is no showing that the lease provides 
against waste, or averment or proof that the se- 
curity will be impaired, or that the owner of the 
eround rent is insolvent;®* but it has been held to 
the contrary that a tenant for lives renewable for- 
ever may commit waste on the property which is 
not authorized by the grant.®® 


judgment debtor. A tenant by 


Like- 


Condition against waste see Ground 
Rents § 16 text and notes 27, 28. 


Measure of damages for injury to im- 
provements see Ground Rents § 41 
text and note 76. 


94. Fowler vy. Chuar ers. Home, 10 
Ohio° N-P.N.S., 557 


ie Coppinger v. Gubbins, 9 Ir.Eq. 


96. Scott v. Lenox, 21 F.Cas.No. 
12,538, 2 Brock. 57. 


97. Wilds v. Layton,-1 Del.Ch. 226, 
12 Am.D. 91 


98. cara v. Bates, 27 Am.D. 707, 
11 Conn. 51; Moulton vy. Stowell, 16 
N:H. 227; Jones v. Britton, 9 S.E. 554, 
102 N.C. 166, 4 L.R.A. 178. See Wit- 
mer’s Appeal, 84 Am.D. 505, 45 Pa. 
455 (question raised but not decided). 


_ [a] If judgment debtor is dead an 
injunction will be granted, upon the 
application of the judgment credi- 
tor to restrain one in possession of 
the land, from the commission of 
waste thereon, if the acts diminish 
the value of the premises, and impair 
the only security. the judgment credi- 
tor has. Sadeae v. Schoonmaker, 
9 Eun: CN. Yee 


Right of es at execution 
sale to enjoin or recover for waste 
on property subsequent to sale see 
Executions § 832. 


99. Contingent remainderman’s 
right to sue for waste see infra § 33. 


1. Curles v. Wade & Brimberry, 
106 S.H. 1, 151 Ga. 142; Matthews v. 
pes 7 SE. 286, 81 Gavni20}.3e 
\m.S.R. 305; Landers v. Landers, 151 
S.W. 386, 151 Ky. 206, Ann.Cas. 1915A 
223; Turner v. Wright, 2 De G.F.&J. 
234, 63 Eng.Ch. 181, 45 Reprint 612. 


[a] Holder of homestead has a de- 
terminable fee, and is not impeach- 
ete waste. Poe v. Hardie, 65 N. 
(OR 5 


2. Ark.—Watson v. Wolff-Goldman 
Realty Co., 128 S.W. 581, 95 Ark. 18, 
Ann.Cas.1912A 540. 


Ill.—Dees v. Cheuvronts, 88 N.E. 
1011, 240 Ill. 486; Gannon’ y. Peter- 
arc N.b20O7 L938 TST 2h aR, 


Ky.—Landers v. Landers, 151 S.W. 
386, vent Ky. 206, Ann.Cas. 1915A 223. 

Pee wie v. Davis, (Civ.App.) 
59 S.W.(2d) 454 

Eng.—Blake v. Peters, 1 De G.J.&S. 
345, 66 Eng.Ch. 268, 46 Reprint 139. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or waste committed in violation of an express stip- 
ulation,® and, in the ease of equitable waste, only 
where the contingency which is to determine thé es- 
tate is reasonably certain to happen, and the waste 
is of a character to charge the owner with a wanton 
and unconscientious abuse of his rights;* but where 
the happening of the contingency is remote, so that 
the reversioner has only an expectancy, a mere pos- 
sibility of reverter, equity will not enjoin the own- 
er of the base or determinable fee.* So a person 
holding a vested estate for life, coupled with a con- 
tingent interest in the fee, is not liable in an action 
for waste,® although he may be enjoined in a proper 
case from further despoiling and injuring the in- 
heritance.? A tenant in tail is not punishable for 
waste,® but a tenant in tail after possibility of is- 
sue extinct may be enjoined from committing waste.® 


[§ 21] C. Waste by Stranger to Estate.1° Al- 
though the remainderman or reversioner cannot main- 
tain an action of waste against a stranger, as such 
action is founded upon privity of estate,t1 yet he 
may maintain an action on the ease in the nature 
of waste against him for an injury to his reversionary 


[a] Devisee of fee simple, fol- 
lowed by an executory devise over on 
a contingency, cannot commit legal 
waste, but may commit equitable 
waste. Turner v. Wright, 2 De G.F. 
&J. 234, 68 Eng.Ch. 181, 45 Reprint 


773a, Deady 405. 


Conn.—Randall 
Conn. 328. 


3. Blake v. Peters; 1 De G.J.&S. | 22°: 
345, 66 Eng.Ch. 268, 46 Reprint 139. 

4 Dees v. Cheuvronts, 88 N.E. 
1011, 240 Ill. 486; Fifer v. Allen, 81 
N.E. 1105, 228 Ill. 507; Gannon v. Pe- 
terson, 62 N.E. 24:0, 6193 S11, °3.7.2;,.09 Ls. 
Ae LOL. 


5 See infra § 29. 


6. Farabow v. Green, 12 S.E. 1003, 
108 N.C. 339. 

7. Farabow v. Green, supra. 

[a] Devisee of estate tail or con- 
tingent fee has no right to commit 
waste so as to destroy the inherit- 564 
ance. Wallington v. Taylor, 1 N.J. : 


Lane v. 


v. Dinsmoor, 


Eq. 314. Vt.—Willey v. Laraway, 25 A. 436, 17. 


[b] Owner of executory bequest |°4 Vt. 559. 


or other contingent interest cannot 13. 
recover damages for waste already 
committed, but he is entitled to have 14. 


WASTE 


Md.—Dickinson 
Md. 583, 30 Am.R. 492. 


612. Mass.—Lienow y. Ritchie, 8 Pick. 


N.H.—Wood v. Griffin, 46 N.H. 230; 
Thompson, 43 
Chase v. Hazelton, 7 N.H. 171; 
3 N.H. 103; 
Smith, 2 N.H. 4380. 


N.J.—Hall v. Snowhill, 14 N.J.Law 
N.Y.—Van Deusen v. Young, 29 N. [a] 
Yeo: 


N.C.—Dills v. Hampton, 92 N.C. 565; 
Dozier v. Gregory, 46 N.C. 100; 
liams v. Lanier, 44 N.C. 30. 


Pa.—Patterson v. Cunliffe, 11 Phila. 


Rupel v. Ohio Oil Co., 95 N.E. 
225, 176 Ind. 4, Ann.Cas.1913E 836. 


California Dry-Dock Co. 
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interest,1? or, in some jurisdictions, an action un- 
der the code for damages for waste or trespass in the 
nature of waste,'* while at the same time the tenant 
may sue by trespass quare clausum for the injury to 
his possession.1+ The right of each is distinct from 
that of the other, and satisfaction made to the one 
is no bar to an action brought by the other.1° More- 
over the tenant of a particular estate is answerable 
to the reversioner, for waste committed by a stran- 
ger;'® and he has his remedy over against the stran- 
ger;17 but until he has made satisfaction to the re- 
mainderman or reversioner, he can recover only for 
the injury to his possession.1§ Before making satis- 
faction to the remainderman or reversioner, he may 
recover damages against the stranger, but on the 
theory of trusteeship, not waste.1® A tenant at will 
or by sufferance is not liable to his landlord for waste 
committed by a stranger,?° and hence has no right of 
action against a stranger committing such waste.*+ 


[§ 22] D. Waste by Assignee, Subtenant, or Li- 
censee. If a tenant assigns his estate, the assignee 
is liable for waste committed by him,*? and the orig- 


373, 7 Am.D. 674. 
Mass.—Fay v. Brewer, 3 Pick. 203. 
Mo.—Coale y. Hannibal, etc., R. Co., 

60 Mo. 227. , 
N.H.—Wood v. Griffin, 46 N.H. 230. 
N.Y.—Baker v. Hart, 25 N.E. 948.. 

POM NAVA Om RAG 60, 26 Abb. 

N.Cas. 194; Dix v. Jaquay, 88 N.Y.S. 

228, 94 App. Div. 554;. Cook v. Cham- 

plain Transp. Co., 1 Den. 91. 
N.C.—Williams v. Lanier, 
0. 


v. Cleaveland, 6 


v. Baltimore, 48 


NSER? 3:20: 
Brown 


Elliot v. BAe INGE 


Or.—Powell v. Dayton, ete., R. Co., 
16° P2863; '16) Or. 335° 8) AmiSeRe 254" 
Ground for liability.—The lia- 
bility of tenants for waste does not 
depend on negligence, but is imposed 
on grounds of public policy. Parrott 
v. Barney, 18 F.Cas.No. 10,773, 2 Abb. 
LOGE SAY 423 [aff 125 Wall. 524, 21 
L.Ea. 206). 


U.S.—California Dry-Dock Co. 
v. Armstrong, 17 F.:216, 8 Sawy. 5238. 


Me.—Cargill vy. Sewall, 19 Me. 288. 


Mo.—Coale vy. Hannibal, ete., R. Co., 
vy. | 60 Mo. 227. 


Wil- 


his interest protected from threatened 
i by oe ae aegek Gordon 

. Lowther, 75 N.C. 

8. Atty.-Gen. v. pte cheedt ate 3 
Madd. 498, 56 Reprint 588. 

9. Garth v. Colton, 3 Atk. 751, 26 
Reprint 1231, 1 Ves. 524, 546, 27 Re- 
print 1182, 1196; Cooke v. Whaley, 
1 Eq.Cas. Abr. 400, 21 Reprint 1132; 
Abraham v. Bubb, 2 Freem. 53, 22 
pee mie 1054, 2 Show. 69, 89 Reprint 
798. 

10. Special action on case see Ac- 
tions §§ 117, 126; ee Action on §§ 
1-3: Trespass § 1 

LE. Conn. =sWiltord 
Root 20. 

Del.—Baker v. Johnson, 42 A. 449, 
16 Del. 219. 

N.H.—Wood v. Griffin, 46 N.H. 230; 
Chase v. Hazelton, 7 N.H. 171. 

N.C.—Williams v. Lanier, 44 \N.C. 
30. 

Pa.—Patterson vy. Cunliffe, 11 Phila. 
564. 

Wis.—Whitney v. Morrow, 34 Wis. 
644. 

12. U.S.—California Dry-Dock Co. 
v. Armstrong, 17 F. 216, 8 Sawy. 523; 
Parrott v. Barney, 18 F.Cas.No. 10,- 


v. Rose, 2 


Armstrong, 17 F. 216, 8 Sawy. 523; 
Wood v. Griffin, 46 N. H. 2320S Dilis’ Vv. 
Hampton, 92 N.C. 565; Williams Vv. 
entered NC Cy 2h wa lleva yeaa 
way, 25 A. 436, 64 Vt, 559. 


15. California Dry-Dock Co. v. 
Armstrong, 17 F. 216, 5 ey b23; 
Wood y. Griffin, 46 N. H. 


[a] In New York ee ae rever- 
sioner or remainderman cannot re- 
cover for any damages the life ten- 
ant might have sustained by the act 
of defendant; but a separate action 
in behalf of the life tenant is the ap- 
propriate remedy for any injury 
which he may have suffered. Van 
Deusen v. Young, 29 N.Y. 9. (2) But 
the life tenant may recover for in- 
jury to the reversioner or remainder- 
man on the theory of trusteeship, not 

waste. Rogers v. Atlantic, G & P. 
Co., 107 N.E. 661, 213 N.Y. 246; Dix.v. 
Jaquay, 88 N.Y. Ss. 228, 94 App. Div. 554, 


16. U.S.—California Dry-Dock Co. 
v. Armstrong, 17 F. 216, 8 Sawy. 528; 
Parrott v. Barney, 18 F.Cas.No. 10,- 
773a, Deady 405. 

Ill.—Consolidated Coal Co. v. Sa- 
vitz, 57 Ill.App. 659. 

Me.—Cargill v. Sewall, 19 Me. 288. 

Md.—White v. Wagner, 4 Harr.&J. 


N.H.—Wood v. Griffin, 46 N.H. 230. 

N.Y.—Austin v. Hudson River R. 
Co., 25 N.Y. 334. 

18. California Dry-Dock Co.  v. 


Armstrong, 17 F. 216, 8 Abs 523; 
Wood vy. Griffin, 46 N. it 0. 


19. Rogers v. Atlantic, a & Ps Co, 
107 N.B. 661, 218 N.Y. 246. 

20. Coale v. Hannibal, ete., R. Co., 
60 Mo. 227. 

21. Coale v. Hannibal, ete., R. Co., 
supra. 

Nature and incidents of tenancy we 
will see Landlord and Tenant § 33 

22° Minn.—Curtiss v. se e's 
31 N.W. 357, 36° Minn. 380. 

Miss.—Moss Point Lumber Co. vy. 
Harrison County, 42 So. 290, 873, 89 
Miss. 448. 

Mo.—Hughes y. Burriss, 
660. 

N.Y.—Van Deusen y. 
Y. 9 [rev 29 Barb. 9]; 


85. Mo, 


Young, 29 N. 
Short v. Wil- 


son, 13 Johns. 33. 


Pa. of Proprietors of 
Kingston v. Lehigh Valley Coal Co., 
begs 7638, 241 Pa. 469, 49 L.R.A.N.S. 


[a] Assignee of estate for life or 
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inal tenant is not liable therefor? unless in express 
terms he has assumed that liability,?* or remained 
in possession after the assignment,”° or reserved the 
right to mine?® or cut trees,?* and himself commit- 


ted the waste. So one who enters 


permission of,?® or under a contract with,?® the ten- 
ant is liable to the remainderman for waste, and may 


[§ 23] A. Nature and Form?4—1l. In General. 
After waste had been actually committed, the an- 


cient corrective remedy, in a court 


was by an action or writ of waste.*® 
ventive remedy was by writ of estrepement.*® 


for term of years is tenant for life 
or for years, according to the nature 
of the interest granted to his as- 
signor. Curtiss y. Livingston, 31 N. 
W. 357, 36 Minn. 380, 


[b] Assignee of husband’s life es- 
tate.—The assignee of the estate of 
a husband is liable for waste, because 
his seizin and possession are several 
and he is strictly a tenant for the 
life of the husband. Davis v. Gil- 
liam, 40 N.C. 308. 


[c] Assignee of tenant by curtesy 
or in dower (1) was not, at common 
law, liable in an action of waste to 
the heir. The action must have been 
brought against the tenant himself. 
Foot v. Dickinson, 2 Metc. (Mass.) 


611; Donald v. Elliott, 32 N.Y.S. 821, 
1) Mise, 120;) 24 N.Y.Civ.Proc, 190; 
Bates v. Shraeder, 13 Johns. (N.Y.) 


260; Walker’s Case, 3 Coke 22a, 23b, 76 
Reprint 676. (2) The reason why the 
right of action in the heir for waste 
committed by the grantee of the ten- 
ant in dower or by the curtesy was 
against such tenant and not against 
the assignee was put-upon thé ground 
of privity. Foot v. Dickinson, supra; 
Donald vy. Elliott, supra; Bates v. 
Shraeder, supra; Walker’s Case, su- 
pra. (3) But if the heir also grant- 
ed the reversion, such privity was 
lost and his grantee had to sue the 
assignee of the tenant. Foot v. Dick- 
inson, supra; Donald v. Elliott, su- 
pra; Bates v.  -Shraeder, supra; 
Walker’s Case, supra. 

[d] Im New York the action for 
waste against the assignees of a ten- 
ant is expressly given by Code Civ. 
Proc. § 1651. Cole v. Bickelhaupt, 71 
N.Y.S. 636, 64 App.Div. 6; Rutherford 
v. Aiken, 3 Thomps.&C. 60. 

23. Donald v. Elliott, 82 N.Y.S. 
821, 11 Misc. 120, 24 N.Y.Civ.Proc. 190. 

[a] Under Michigan statute 
(Comp. L. §§ 4698, 4699), an action 
on the case for waste cannot be main- 
tained against a life tenant after 
such ténant has conveyed away his 


estate, and is out of possession. 
Beers v. Beers, 21 Mich. 464. 

24. Donald vy. Elliott, 32 N.Y.S. 
$21; 11 Mise. 120, 24 N.¥.Civ.Proc. 
190. 

25. Beers v. Beers, 21 Mich. 464. 

26. Sanders v. Norwood, Cro.Bliz. 


683, 78 Reprint 919. 

27. WLushford v. Sanders, Cro.Eliz. 
690, 78 Reprint 926. 
* 28, Willey v. Laraway, 25 A. 436, 
G4 MVit) boo: 

29. Van Deusen v. Young, 29 N.Y. 
9 [rev 29 Barb. 9]. | 

30. Russell v. 
763, 193 Ky. 305. 


31. Dix v. Jaquay, 88 N.Y.S. 228, 
94 App.Div. 554; Shult v. Barker, 12 


Pipton, zoo is. VW. 


WASTE 


by authority or 


VI. REMEDIES 


of common law, 
The only pre- 
These 


Serge.&R. (Pa.) 272. 


32. Dix v. Jaquay, 88 N.Y.S. 228, 
94 App.Div. 554. 


33. Dix v. Jaquay, supra. 
34. Cross references: 


Actions for damages against tenant 
in dower see Dower § 415. 


Actions for damages brought by: 
eos. see Landlord and Tenant 
559. 
Mortgagor see Mortgages § 639. 


Action on case generally see Actions 
§§ 117, 126; Case, Action on § 21. 


Effect of codes and practice acts gen- 
erally see Actions §§ 128, 129. 


Ejectment §§ 110, 380. 
Partition § 512. 
Remedies against: 


Executor or administrator see Ex- 
ecutors and Administrators § 562 
text and note 69. 


Guardian see Guardian and Ward § 
422 text and note 5. 


Teen ens see Estates §§ 104-109, 


Purchaser see Vendor and Purchas- 
er § 789 
Tenant in dower see Dower § 415. 
Trustee see Trusts. 
Remedies by: 


Joint tenant see Joint Tenancy § 18 
text and note 91. 


Landlord see Landlord and Tenant 
§§ 559, 560. 


Mortgagee see Mortgages § 638. 

Mortgagor see Mortgages § 639. 

Tenant in common see Tenancy in 
Common § 68 text and notes 72, 
£50=15 2,0 162, 179s" 180,290. Lon, 
194, 204, 208. 

85. See cases infra this note. 


“After waste had been actually 
committed, the ancient corrective 
remedy, in a Court of common law, 
was by a writ of waste, for the re- 
covery of the place wasted and tre- 
bled damages, aS a compensation for 
the injury done to the inheritance. 
Co. Litt 53; 2 Inst. 300. There were 
however, several cases to which the 
writ of waste did not extend; and as 
to cases, the party was left without 
any remedy at common law.”’ Duvall 
v. Waters, 1 Bland. (Md.) 569, 572. 


“Tf the tenant in dower commits 
waste, the proper remedy is an action 
of waste.’’ Shattuck v. Gragg, 23 
Pick. (Mass.) 88, 92. 


[a] Nature of action.—An action 
of waste was founded partly on the 
common law and partly on the stat- 
ute of Gloucester, and was a mixed 
action; real so far as it covered real- 
ty injured, and personal so far as it 


[§§ 22-23 


be enjoined on his petition.2° Moreover a tenant may 
recover for waste committed by his subtenant,** in- 
cluding not only his own loss but the loss to the 
remainderman ;*? 
mainderman a right of action for any damages for 
waste to the inheritance take from the tenant the 
‘right to recover therefor.*? 


nor does a statute giving to re- 


writs, both in England and in this country, have gen- 
erally fallen into disuse, or have been abolished, and 
are now of rare oceurrence,** having generally given 
way to an action on the case in the nature of waste,*§ 


covered the damages for the injury; 
and originally the action was brought 
for both of these specific purposes, 
and if waste was proved, plaintiff re- 
covered, not only the premises in- 
jured, but also the damages he had 
sustained by reason of the injury. 
Parker v. Chambliss, 12 Ga. 235; Ste- 
vens v. Rose, 37 N.W. 205, 69 Mich. 
259; Purton v. Watson, 2 N.Y.S. 661. 

[b] Form of writ.—‘‘The old ‘writ 
of waste’ called upon the tenant to 
appear and show why he had com- 
mitted waste and destruction in the 
place named, to the deherison of the 
plaintiff.” Abernethy v. Orton, 71 P. 
321; 329,842 8Or: 437; 95 Am. Sikes 2774 
[quot with approval Wade v. Malloy, 
16 Hun (N.Y.) 226 (cit 3 Blackstone 
Comm. 228)]. 


Against whom maintainable see su- 
pra §§ 19, 24, 22. 

36. See infra § 24. 

87. Georges Creek Coal,‘ ete., Co. 
v. Detmold, 1 Md:Ch. 371; Duvall v. 
Waters, 1 Bland (Md.) 569, 18 Am.D. 


250; Stevens v. Rose, 37 N.W. 205, 69 
Mich. 259; Poertner v. Russel, 33 
Wis. 193. 

[a] In North Carolina, an action 
of waste may be maintained, al- 
though it is very seldom used. Do- 
zier v. Gregory, 46 N.C. 100; Ballen- 
tinerv. Poyner iS NCOs 110. (Barre bites 
Wilsoni=deNt Gm 2p, 

38. Ga.—Parker v. Chambliss, 12 
Gawiaoos 

Ind.—Bollenbacker vy. Fritts, 98 


me 50; Bellows v. McGinnis, 17 Ind. 


Ky.—Cohen v. Reif, 4 S.W.(2d) 388, 
223 Ky. 603. 

Me.—Stetson v. Day, 51 Me. 434. 

Md.—Dickinson vy. Baltimore, 48 
Md. 583, 30 Am.D. 492; White v. Wag- 
ner, 74 Harr&J. ase, pC Arn dame ae 
Georges Creek Coal, ete., Co. v. Det- 
mold, 1 Md.Ch. 371; Duvall v. Wa- 
ters, 1 Bland 569, 18 Am.D. 350. 


Se eee v. Gragg, 23 Pick. 


Mich.—Duncombe v. Felt, 45 N.W. 
1004, 81 Mich. 332; Stevens v. Rose, 
37 N.W. 205, 69 Mich. 259. 


Miss.—Warren County y. Gans, 31 
So. 539, 80 Miss. 76. 


N.C.—Dozier v. Gregory, 46 N.C. 
100; Williams v. Lanier, 44 N.C. 30. 


R.I.—Thackeray v. Hldigan, 44 A. 
689, 21 RI. 481. 


W.Va.—Rogers v. Coal River 
Boom, fetes Cor, 23 WSabineol9, 52 .Ga Sab 
1008, 41 W.Va. 593. 


Pe Od v. Russel, 33 Wis. 


N.S.—Titus v. Sulis, 3 N.S.Dec. 497. 
[a] Nature of action.—An action 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 23] 


or to an action of waste under a statute,?® and, in 
some jurisdictions, to an action for damages under 
the code.*° In both action on the case in the nature 
of waste,*! and in the action under the code,*? the 
remedy only has been changed, while the rights and 
habilities remain as before. An action on the case 
in the nature of waste, in its turn, has been to a 
great extent superseded by the action in equity to 
stay waste.*? Damages for past injuries to the re- 
version, formerly recoverable in an action of waste,*# 
are now recoverable in an action on the ease in the 
nature of waste;*® or in an action under the code,*® 
or, where there is no privity of estate between plain- 
tiff and defendant, in an action of trespass under 
the statute;** or under an accounting in equity an- 
cillary to a bill for an injunction;48 or, in the case 
of timber severed from the inheritance, in an action 
of trover or replevin.*® 


Permissive waste. In enacting statutes on waste, 
exclusive jurisdiction on the subject of permissive 
waste has been held to be conferred on courts of 
equity.°° An action on the case does not lie.®! 


Distinction between action of waste and trover. 
Where trees are blown down by a great tempest 
of wind the fallen timber becomes personal prop- 
erty and the sawing up of the fallen timber by one 
without legal authority to do so is a conversion for 
which trover, and not waste, lies.®? 


Distinction between action on the case for will- 
ful and malicious injury and action of waste and 
action on the case for waste is based on the nature 
of the injury for which a recovery in damages is 


oe ee case in es nature of waste 43. See infra § 25. 
unlike an action of waste is not pos- 44. ; ot 7 
sessory in its character, but is for the 45 See puptasbetess 
recovery of the actual damages caus- $4; 

ed by the waste. Randall v. Cleve- fa] 


land, 6 Conn. 328; 
bliss, 12 Ga. 235: 


Parker vy. Cham- 
Stetson v. Day, 51 


WASTE 


Hamden v. Rice, 24 Conn. 350. 
Actual damages.—An action 
on the case in the nature of waste is 
generally used to recover actual and 
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sought. If the injury consists of destruction or ma- 
terial alteration, either irreparable or which could 
be repaired only by the use of other or the displaced 
materials for their restoration or reconstruction, the 
remedy is an action of waste or action on the case 
for waste; but if there is no destruction, alteration, 
removal, or deterioration, but merely an unseemly 
or offensive condition due to the willful and malicious 
act of the tenant, which injury is reparable merely 
by cleansing or removal of the offensive matter, the 
remedy is action on the case for willful and malicious 
injury.®? 


Cumulative and alternative remedies. In some 
jurisdictions, there are cumulative remedies, the writ 
of waste and action on the ease in the nature of 
waste in some,°* a statutory action for waste and 
the action on the case in the nature of waste under 
the common law in others.*> In another state, a 
reversioner may have an action of waste to recover 
the place wasted and the damages or he may have 
an action on the ease in the nature of waste to recover 
his damages only; but he cannot have both.°® An 
aetion on the case in the nature of waste may be 
maintained, although the act complained of might 
be the subject of an action for the breach of an ex- 
press covenant, or for the breach of a promise im- 
plied by law.®7 


Treble damages can only be recovered in an action 
at law, where the statute so restricts the remedy.°® 
If the statute gives the right to treble damages but 
fails to prescribe any remedy for its enforcement, 
an action of debt is the proper remedy for the re- 


missive waste, for, whatever duties 
the law casts on the tenant, it raises 
an implied assumpsit from him to 
perform, if there be no covenant, and, 
if there be one, the action should be 
on that (Herne v. Bembow, 4 Taunt. 
764, 128 Reprint 531; Gibson v. Wells, 


Me. 434; Chase v. Hazelton, 7 N.H.| substantial damages, and is not nec-|1 B.&P.N. 290, 127 Reprint 473; Mar- 
5 Rg Sacer an action zor peneivies or non pe ae fete 540, 34 E.C.L. 
or damages merely — vindictive. | 290, eprint 574: Harnett v. Mait- 

fenee es Cade Wd se ret hl A EC Ta Shields v. Lawrence, 72 N.C. 43. land, 16 M.&W. 257, 153 Reprint 
Be EA gas YP [b] Where count in trover is add-| 1184). The action here is on the cov- 


to bring an action of waste may in- 


enants of the lease, and the injuries 


stead thereof bring an action of tort 
in the nature of waste, was intended 
only to confirm the law as it was 
generally understood prior to this 


statute. Bullock v. Hayward, 10 Al- 
len 460. 
[c] In England (1) the action of 


waste was abolished by the statute 
of 3 & 4 Wm. IV c 27. Woodhouse v. 
Walker, 5 Q.B.D. 404. (2) Prior to 
that statute the action of waste had 
fallen into disuse and given way to 
an action on the case in the nature 
of waste founded on the statute of 
Westminster. Woodhouse v. Walker, 
supra; Bacon v. Smith, 1 Q.B. 345, 4 
P.&D. 651, 41 E.C.L. 571, 113 Reprint 
1164; Queen’s College v. Hallett, 14 
East 489, 104 Reprint 689; Cole v. 
Greene, 1 Lev. 309, 83 Reprint 422, 2 
Saund. 252 note, 85 Reprint 1037. 


39. Abel v. Wuesten, 136 S.W. 867, 
TAs eikeve Sie iireviy Looe civven ila, pel ad 
Ky. 766, Ann.Cas.1912C 389]; Smith 
v. Mattingly, 28 S.W. 5038, 96 Ky. 228, 
16 Ky.L. 418. 

40. Harder v. Harder, 26 Barb. (N. 
Y.) 409. 


41. Bacon v. Smith, 1 Q.B. 345, 4 
P.&D. 651, 41. E.C.L. 571, 113 Reprint 


1164; Woodhouse v. Walker, 5 Q.B. 
D. 404. 

42. Purton v. Watson, 2 N.Y.S. 
661. 
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ed in an action on the case in the na- 
ture of waste for cutting timber, 
plaintiff may recover the value of the 
timber, although that value may have 
been appreciated by the wrongdoer’s 
skill and labor. Harris v. Goslin, 3 


Del. 340. 
46. Harder v. Harder, 26 Barb. (N. 
Vo 4095) Robinson. va. Kinne,s 1 


Thomips' &C:-GN-eY. ) Purton v. 


Watson, 2 N.Y.S. 661. 


60; 


47. Van Deusen v. Young. 29 N.Y. 
54 Morris v. Knight, 14 Pa.Super. 
324. 

48. See infra § 26. 

49. See Renlevin § 20; Trover and 


Conversion § 29. 


50. Collins v. Security Trust Co., 
266 S.W. 910, 206 Ky. 30. 


51. Danziger v. Silberthau, 18 N.Y. 
S. 350, 21 N.Y.CiviProc. 283; Gibson 
v. Wells, 1 B.&P.N.R. 290, 127 Reprint 
473: Jones v. Hill, 1 Moore C.P. 100, 
7 Taunt. 392, 2.H.C.L. 414: Herne v. 
Bene’, 4 Taunt. 764, 128 Reprint 
Biodls 


“An action on the case for waste 
(if it be voluntary) is a.common rem- 
edy, even if an action for breach of 
covenant will also lie (Kinlyside v. 
Thornton, 2 W.Bl. 1111, 96 Reprint 
657; Marker v. Kenrick, 13 C.B. 188, 
76 E.C.L. 187, 188 Reprint 1169), but 
the former action does not lie for per- 


or breach complained of, in the na- 
ture of permissive waste, the result 
of neglect to repair, rather than of 
voluntary or tortious conduct on the 
part of the tenants. The complaint 
does not charge any tortious act by 
them, and hence this cannot be con- 
sidered an ‘action on the case,’ which 
is generally understood as meaning 
an action of tort arising out of the 
special circumstances of the case (1 
Chit.Pl. 123), but an ordinary suit for 
breach of covenant or duty, in respect 
to which the statute relating to treble 
damages has no application.” Dan- 
ziger v. Silberthau, 18 N.Y.S. 350. 


52. Shult v. Barker, 12 Serg.&R. 
(Pa.) 272. 

53. Bandlow v. Thieme, 9 N.W. 920, 
53) Was. 57% 

54. Patterson v. Cunliffe, 11 Phila. 
(Pa.) 564. 


55. Thackeray v. Eldigan, 
689, 21 R.I. 481. 


44 <A, 


56. Stetson v. Day, 51 Me. 434. 
57. Townshend vy. Moore, 33 N.J. 
Law 284; Moses v. Old Dominion 


Iron, ete., Works Co., 75 Va. 95; Mark- 
envy.) Kenrick e137 Orsi Bishi oratories 
188, 138 Reprint 1169; Kinlyside v. 
Thornton, W.BI. 1111, 96 Reprint 657. 


58. Boston Iron Co. v. King, 2 
Cush. (Mass.) 400. 


626 [67 C.J.] 


covery 


[§ 24] 2. Estrepement.®° 


any action real and before 


S97 Rorers! vv. Brooks,-11 ‘So. 753) 
99 Ala. 31; Reed v. Davis, 8 Pick. 
(Mass.) 514, 516. 

“We think the form of action is 
right, notwithstanding debt general- 
ly lies only for a sum certain, By St 
1793, c. 48, the action of debt is given 
to recover all penalties and forfei- 
tures, where no form of action is pro- 
vided in the act creating the penalty; 
and in the statute on which this ac- 
tion is brought, no form of action is 
given. In St. 1817, c. 173, the legisla- 
ture have established debt as the 
proper form of action to recover a 
heavy penalty, uncertain until ascer- 
tained by verdict, and it is to be pre- 
sumed from these acts of legislation, 
with a long interval between, that 
debt is thought to be the most proper 
action for breaches of statutes, not- 
-withstanding the uncertainty in 
amount of the penalty.’ Reed v. 
Davis, supra. 


60. Estrepement: 


Between tenants in common see Ten- 
ancy in Common § 208. 
In ejectment see Hjectment § 109. 


Review in estrepement cases see in- 
fra § 47. 


¢ 


61. See cases infra this note. 
[a] Term “estrepement” is an old 
French word, from estropier, or, as 


said by some, from the Latin extir- 
pare, and signifies the same as our 
English word ‘waste,’ or ‘“extirpa- 
tion.” Jones v. Whitehead, 1 Pars.Eq. 
Cas. (Pa.) 304. 


[b] Nature of writ.—‘The writ of 
estrepement is . a preventive 
remedy, and so far jit is analogous to 

a writ of prohibition, by which a ten- 
ait in dower, or by the courtesy might 
be prevented from doing waste. But 
it is more; it is also a remedial and 
corrective remedy, because, the holder 
of land may not only be prevented 
from doing waste; but if he should 
do any notwithstanding the prohibi- 
tion, the plaintiff may recover dam- 
ages for such waste, even up to the 
time when possession shall be deliv- 
ered to him. This writ has some other 
peculiar traits of character. It can 
never be brought into action independ- 
ently and alone; it must always be 
associated with another as its leader; 
to which it acts as an auxiliary, whose 
fortunes it must follow, and to whose 
final fate it must submit. If it ema- 
nates, as it may, at the same time and 
together with its chief, from _ the 
Chancery office, it is then called an 
original; but if it be awarded by the 
Court, in which the action is depend- 
ing, as it may, it is then called a 
judicial writ of estrepement. This 
writ, as its very name distinctly im- 
ports, is always intended to stay 
waste. It is no where spoken of as a 
means by which a mere trespass may 
be prevented; in all its modifications, 
it is continually treated as a remedy 
against waste.’ Duvall v. Waters, 
1" Bland (Md) 569, 574,. 18 Am.D: 
350, 


{c] Historical statement. — Brig- 
ham v. Overstreet, 57 S.E. 484, 488, 
128 Ga. 447, 10 L.R.A.N.S. 452, 11 Ann. 


of the penalty on the ground of the implied 
promise which the law annexes for its payment.®® 


At common law a pre- 
ventive remedy for waste was found in the writ of 
estrepement,®+ which lay after judgment obtained in 
possession delivered.®? 
The writ could not be had in actions of trespass.** 
Under the statute of Gloucester®* the scope of this 


WASTE 


pending suit.% 


Casna(5: 

62. Harter v. Hough, 35 Pa.Co. 74; 
Jones v. Whitehead, 1 Pars.Eq.Cas. 
(Pa.) 304; Brown v. O’Brien, 4 Pa. 
L.J. 454, 3 Pa.L.J.Rep. 93) 


63. Burbage vy. Dazy, 5 Del. 324; 
Searle v. Aylesworth, 5 Pa.Dist.&Co. 
691; Harter v. Hough, 35 Pa.Co. 74, 
76. 

“However different the claim or 
title to the person allowed the statu- 
tory use of estrepement, they have 
one element in common, namely: an 
actual or disputed title to the land in 
the possession of another person. 
The plaintiff in ejectment cannot ob- 
tain possession until after judgment 
in his favor, the judgment creditor 
and mortgagee must resort to execu- 
tion process before they can obtain 
present possession. The purchaser of 
lands at treasurers’ sale for unpaid 
taxes must await the expiration of the 
redemption period before their title 
becomes absolute. The remainderman 
must await the termination of the life 
estate before he can take possession. 
The purpose, therefore, of our legisla- 
tion is plainly to protect from spolia- 
tion of the lands which may eventual- 
ly come into the possession of these 
various classes of claimants. In each 
instance, however, they are out of pos- 
session. On the contrary, trespass 
presumes the plaintiff to be in posses- 
sion of the premises alleged to have 
been injured by the tortorous act of 
the defendant. We can therefore see 
a vital distinction between trespass 
and the action of ejectment with ref- 
erence to the use of the writ of es- 
trepement. While this distinction 
may not be sufficient to prevent the 
legislature in the future from extend- 
ing the use of estrepement to actions 
in tort, such as trespass, ete., we do 
not feel that the court should do so 
in the absence of all such legisla- 


tion.”” Harter v. Hough, supra. 
64. See supra § 10. 
65. Brigham v. Overstreet, 57 S.B. 


484, 128 Ga. 447, 10 L.R.A.N.S. 452, 
11 Ann.Cas. 75; Harter v. Hough, 35 
Pa.Co. 74; Jones v. Whitehead, 1 Pars, 
Iiq.Cas. (Pa.) 304; Brown v. O’Brien, 
4 Pa.L.J, 454, 3 Pa.L.J.Rep. 93. 
“Under the former English practice 
estrepement would not issue until 
after judgment, but by the statute of 
Gloucester it was provided that such a 
‘writ might be issued by any person 
having an action depending, as a 
formedom, writ of right, etc., to pro- 
hibit the tenant from committing 
waste during the pendency of the suit, 
lest knowing the weakness of his title, 
he might be tempted to injure the land 


of the original owner.’” Harter v. 
Hough, 35 Pa.Co. \74}" 75. 

[a] Provisions of statute of 
Gloucester. — By the Statute of 


Gloucester it was provided that such 
a ‘‘writ might be issued by any person 


having an action depending, as a 
formedon, writ of right, ete., to pro- 
hibit the tenant from committing 


waste during the pendency of the suit, 
lest knowing the weakness of his title, 
he might be tempted to injure the land 
of the original owner.” Harter y. 


[§§ 23-24 


writ was so enlarged as to embrace cases of waste 
This writ is still in force in Penn- 
sylvania, and is a proper remedy to stay or prevent 
present or threatened waste. 
of course, but must be founded on an affidavit set- 
ting forth the character of the waste complained of®* 
with reasonable certainty.%® 
rected to the tenant or his servant in possession of 


66 Tt does not issue 


The writ may be di- 


Hough, 35 Pa.Co. 74. 


66. Williard v. Williard, 56 Pa. 119; 
Byrne v. Boyle, 87 Pa. 260; Smith v. 
Chappell, 25 Pa.Super. 81; Brown v. 


O’Brien, 4 Pa.L.J. 454, 3 Pa.L.J.Rep. 
93. 


“In Pennsylvania the act of April 
2, 1808, forms the basis of our prac- 
tice. This act practically limits the 
issuing of. writs of estrepement to 
cases in ejectment. By subsequent 
legislation the writ was authorized 
to be issued where lands are sold for 
taxes pending occupancy; also in 
favor of a landlord, a purchaser at 
sheriff’s sale, mortgagee, or judgment 
creditor, er in favor of a remainder- 
man or a creditor of a decedent; so 
under certain cases a tenant in com- 
mon may have the right as well as 
county commissioners. Finally, by 
the act of 1891 any one having a con- 
tingent interest in real estate may 
commence a suit to prevent waste.” 
Harter v. Hough, 35 Pa.Co. 74, 75. 


67. Higgins’ Lessee vy. Roe, 3 Del. 
49; Dickinson’s Lessee v. Nicholson, 2 
Yeates (Pa.) 281; Smith y. Chappell, 
25 Pa.Super. 81. 


[a] Who may make affidavit.—The 
person who makes the affidavit for the 
writ may be a stranger or one totally 
disinterested. It is only necessary 
that he knows the fact that waste is 
being committed by defendant. <Ag- 
poe v. Sutton, 16 Pa.Co. 77, 7 Kulp. 
491, 


[b] When writ will issue—(1) A 
writ of estrepement may issue by 
statute in Pennsylvania: First, where 
an action of ejectment is pending; 
second, where lands have been leased 
for a term of years after notice to 
quit; third, by a mortgage or judg- 
ment creditor after lands have been 
levied on and condemned; fourth, at 
the instance of a purchaser at a 
sheriff’s sale; and fifth, at the in- 
stance of the landlord or reversioner 
to restrain permanent injury to the 
freehold by quarrying and mining. 
Jones v. Whitehead, 4 Pa.L.J. 330, 9 
Paik: Jn Oa), vein all such cases of 
waste, at common law, in which a 
court of chancery would grant an in- 
junction, the writ of estrepement will 
lie in Pennsylvania, if the case comes 
within the provision of any of the 
statutes. Jones v. Whitehead, 1 Pars 
Eq.Cas. (Pa.) 304. (3) Thus it may 
issue for any spoil made by a tenant 
upon lands or woods to the prejudice 
of the reversioner, Glass v. Glass, 6 
Pa.Co. 408; Jones v. Whitehead, 1 
Pars.iq.Cas. Ges.) 304,04. Part. Ja oso) 
9) Pa Lidee9 Gs) Under, the  actmor 
March 29, 1822, a writ of estrepement 
will issue to prevent a tenant from. re- 
moving manure made on the prem- 
ises. Barrington v. Justice, 4 Pa.L.J. 
289; 2 Paid. 501.215) en The lAct<of 
1848 extended the writ in favor of re- 
maindermen. Humphries v. Hum- 
phries, 14 Pa.Dist. 546. (6) Lien 
creditors are entitled to the writ to 
stay the owner of the land from com- 
mitting waste thereon. Duff’s Appeal, 
21 Wkly.N.C. (Pa.) 491. 


Ret Burke v. Weiss, 1 Kulp (Pa.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the land, and if after service they continue to com- 
mit waste an attachment for contempt in disobeying 
the writ will issue,°® provided there has been a valid 


service of the writ upon them.7° 


to the sheriff, he must arrest the commission of 
waste by a sufficient force,7+ and, if necessary may 
have defendant committed to prison;72 but an im- 
prisoned defendant who has committed no waste 
since the writ was issued will be discharged on 


ee eT dn hal aa ue ee # ‘nl, S 


WASTE 


When directed 


entitled.*? 


habeas corpus,‘* the writ continuing in force, how- 


ever, pending the suit.74 


69. 

Cas. (Pa.) 304. 

Paves Burke v. Weiss, 1 Kulp (Pa.) 
[a] Necessity of valid service.— 


Where a writ of estrepement issues 
against two persons defendant, and 
the return of the sheriff is “served 
personally on the defendant 
by producing to_him this writ,” etc., 
the service is fatally defective as the 
basis for an attachment against de- 
fendants for contempt in disobeying 


the writ. Burke v. Weiss, 1 Kulp 
(Pa.) 310. 
71. Jones v. Whitehead, 1 Pars.Eq. 


Cas. (Pa.) 304. 


72. Jones v. Whitehead, supra; 
Com. v. White, 9 Lane.Bar. (Pa.) 41. 


73. Com. v. White, supra. 

74. Com. v. White, supra. 

75. Smith v. Chappell, 25 Pa.Super. 
81. 


[a] Issuance in vacation.—A writ 
of estrepement may issue on rule to 
show cause in vacation. Dickinson’s 
Lessee v. Nicholson, 2 Yeates (Pa.) 
281. 

76. Agnew v. Sutton, 16 Pa.Co. 77, 
7 Kulp 491. 

77. Heil v. Strong, 44 Pa. 264; 
Jones v. Whitehead, 9 Pa.L.J. 9, 4 Pa. 
iJ: 530, 


78. Smith v. Chappell, 25 Pa.Super. 
81; Humphries v. Humphries, 14 Pa. 
Dist. 546: Glass ve Glass; 6 Pa.Co. 
408; Brown v. O’Brien, 4 Pa.L.J. 454, 
Sip Lez 1 ee fal Reet 


79. Hensal v. Wright, 10 Pa.Co. 
416. 

go. Arthurs v. Wilson, 89 A. 464, 
242 Pa. 429; Byrne v. Boyle, 37 Pa. 
260. 

81. Duff’s Appeal, 21 Wkly.N.C. 
(Pa.) 491. 

82. Duff’s Appeal, supra. 


83. Cross references: 
Allegations necessary see infra § 37. 
Injunctions generally see Injunctions 
BEAK CRA O Sele 
Injunction against: 
Executor or administrator see Exe- 
cutors and Administrators § 569. 


Life tenant see Estates § 106. 

Opposing claimant to public land to 
restrain cutting trees see Public 
Lands § 30 text and note 32. 

Tenant in dower see Dower § 415. 

Injunction by: 

a see Landlord and Tenant 
§ 

Mortgagee see Mortgages § 638. 

Mortgagor see Mortgages § 639. 


Taxpayer to restrain waste of mu- 
nicipal funds see Municipal Cor- 
porations §§ 4577-4583. 


Like an injunction, the 
writ may be issued by a court of common pleas or 
any law judge thereof,*® upon applicant filing bond 
with sufficient sureties,’® without previous notice to 
the tenant to quit the premises,’* and may be dis- 


mitted.54 


Jones v. Whitehead, 1 Pars.Eq. [Injunction by:—Continued 


Tenant in common see Tenancy in 
Common §§ 179, 180. 


Prevention of: 
Irreparable injury- generally see In- 
junctions § 75. 
Trespass or other injury to property 
a nore ly, see Injunctions §§ 171- 


BUS in ejectment see Ejectment § 
10. 


84. U.S.—EIl Dora Oil Co. v. U. S., 
229 F. 946, 144 C.C.A.-.228; Bell v. 
North American Coal, etc., Co., 155 F. 
712,484 G.CVA. ~605) Douglas, .Co.. =v. 
Tennessee Lumber Mfg. Co., 118 F. 
433,55 C.CVAS 254. 

Cal.—Pavkovich v. Southern Pac. R. 
CO: OT ee LOOT DOUG al. oe Ol Vale Wee 
Garcia, 4 P. 628, 65 Cal. 591. 

Fla.—Stephenson v. National Bank 
BEM eniee Haven, 109 So. 424, 92 Fla. 
347, 

Ga.—Burns v. Hale, 133 S.E. 857, 162 
Ga. 336; Smith v. Smith, 31 S.B. 135, 
105 Ga. 106; Markham v. Howell, 33 
Ga. 508; Griffin v. Sketoe, 30 Ga. 300; 
Smith v. Rome, 19 Ga. 89, 63 Am.D. 
298; Parker v. Chambliss, 12 Ga. 
23 Ds 

Tll.— Palmer v. Young, 108 Ill.App. 
252; Minneapolis. Trust Co. v. Ver- 
hulst, 74 Ill.App. 350. 

Ind.—Lefforge v. West, 2 Ind. 514; 
Biggs v. Bank of Marshfield, 169 N.E. 
71, 90 Ind.App. 467. 

Ky.—Calvert v. Rice, 12 Ky.L. 252, 
11 Ky Lb. 10.01. 


Md.—Childs v. Smith, 1 Md.Ch. 483. 

Mich.—Chapel v. Hull, 26 N.W. 874, 
60 Mich, 167. 

Neb.—Hayman vy. Rownd, 118 N.W. 
328,-82 Neb. 598, 45 L.R.A.N.S. 623. 


N.H.—Clement v. Wheeler, 25 N.H. 
361. 

N.J.—Fortescue v. 
445, 55 N.J.Eq. 741. 

N.C.—Morrison v. Morrison, 29 S.E. 
901, 122 N.C. 598; Jones v. Britton, 
9 S.E. 554, 102 N.C. 166, 4 L.R.A. 178. 


Ohio.—Courtland Bldg. Come wv. 
Blumenthal, 24 Ohio N.P.N.S. 435. 


Or.—Barnes v. Esch, 169 P. 512, 87 
Or. 1; Roots vy. Boring Junction Lum- 
berACos! 925Ps ily 194 P. e182) 5 0MOr. 
298; Sheridan v. McMullen, 6 P. 497, 
12 Or. 150. 

Pa.—Smith’s Appeal, 
Jones v. Whitehead, 1 
304, 

Tex.—Skipper v. Davis, (Civ.App.) 
59 S.W.(2d) 454. 

W.Va.—Williamson v. Jones, 19 S. 
BE. 436, 39 W.Va. 231, 25 L.R.A. 222. 


Wis.—Poertner vy. Russel, 33 Wis. 
193. 


Man.—Gray Vv. 


Bowler, 38 A. 


69 Pa. 474; 
Pars.Eq.Cas. 


McLennan, 3 Man. 


[§ 25] 3. Injunction’*—a. In General. 
settled that injunction is a proper remedy with which 
to restrain waste which is threatened or being com- 
It has almost entirely superseded the 
common-law action of waste,8> and the writ of es- 


, ASTOR pe27 


solved or continued as the case may seem to require, *® 
and upon conditions in the discretion of the court,*® 
such as the giving of a bond to indemnify plaintiff 
against damages.®° 
of any person who is in a position to object to the 
commission of waste, it is a protection to all persons ° 
so situated,§! and money paid into court will be 
distributed, on dissolution of the writ, to persons 


When issued at the instance 


It is well 


337. 


[a] At an early period, at common 
law, if the owner of the inheritance 
had good reason to believe that a ten- 
ant in dower or curtesy, or a guardian 
in chivalry, intended to commit waste, 
he might, before any waste was com- 
mitted, have a prohibition, issued out 
of chancery, directed to the sheriff 
and commanding him to prevent the 
waste from being committed; and in 
executing this writ the sheriff might, 
if necessary, call to his aid the posse 
comitatus; and if the writ was not 
obeyed, and an alias and pluries writs 
produced no effect, an original writ of 
attachment was issued out of chan- 
cery, returnable in a court of common 
law, and was considered as the orig- 
inal writ of the court. Subsequently 
this writ of prohibition was extended 
to tenants for life and for years, and 
afterward it was taken away, and an- 
other form of writ substituted in its 
place; but when the court of chancery 
first granted injunctions it seems to 
have taken its jurisdiction from this 
writ. Brigham v. Overstreet, 57 S.E. 
484, 128 Ga. 447, 10 L.R.A.N.S. 452, 
11 Ann.Cas. 75; Duvall v. Waters, 1 
Bland (Md.) 569, 18 Am.D. 350; Atta- 
quin v. Fish, 5 Mete. (Mass.) 140; 
Jefferson v. Durham, 1 B.&P. 105, 126 
Reprint 804; Goodeson vy. Gallatin, 
Dick. 455, 21 Reprint 346. 

[b] Jointress (1) will 
strained from committing 
waste (Cooke vy. Whaley, 1 Eq.Cas. 
Abr. 400, 21 Reprint 1132; Cook v. 
Minford, 1 Eq.Cas.Abr. 221, 21 Reprint 
1004), (2) but not so far as waste 
may be necessary to make .up a 
deficiency in her jointure of a particu- 
lar yearly value (Carew v. Carew, 1 
Eq.Cas.Abr. 401, 21 Reprint 1132). 

[c] Waste on property in foreign 
country may be restrained by injunc- 
tion in a proper case. Marshall v. 
Turnbull, 32 F. 124, 34 F. 827. 


[d] Jurisdiction of courts.—(1) In 
New York the supreme court has the 
same jurisdiction which the court of 
chancery formerly possessed to re- 
strain waste upon a bill filed, stating 
the facts. Rodgers v. Rodgers, 11 
Barb. (N.Y.) 595. (2) . In Pennsyl- 
vania, under Act June 16, 1836, § 13, 
and subsequent legislation, the courts 
have express power to prevent or re- 
strain waste. Denny v. Brunson, 29 
Panse2s 


85. Palmer v. Young, 108 I1l.App. 
252; Loudon v. Warfield, 5 J.J.Marsh. 
(Ky.) 196; Roots v. Boring Junction 
Lumber Co., 92 P. 811, 94 P. 182, 50 
Or. 298; Sheridan v. McMullen, 6 P. 
497, 12 Or. 150. 


[a] “The common-law remedies for 
waste were insufficient; for, among 
other reasons, that they did not stop 
the injury that was going on; hence, 
courts of equity interposed by injunc- 
tion to restrain defendant from con- 


be re- 
willful 


628 [67 C.J.] 


trepement,°® and has to a great extent taken the 
place of action on the case for damages.*? 
jurisdiction was originally confined to cases founded 
on privity of title,** but at present the courts have 
enlarged the jurisdiction so as to reach cases of 
adverse claims and rights not founded in privity,*° 
as in cases of trespass attended with irreparable in- 
Thus, in modern equity practice, an injunc- 
tion to restrain waste will be granted where no ac- 
tion at law can be maintained,®+ although the in- 
terest of the injured party is legal,®? and also at 28 
the estate of the injured party is entirely equitable.®? 

Courts of equity will interpose to restrain acts 
which are deemed equitable waste, from their man- 
ifest injury to the inheritance, although such acts 
are not inconsistent with the legal rights of the 
party committing or threatening to commit them ;°* 
but in such case it must be shown that the tenant has 
been guilty of a wanton and unconscientious abuse 
of his rights, ruinous to the interests of other par- 


jury.°° 


tinuing to commit waste; and its 
remedy has been found so simple and 
so effective that it has to a great ex- 
tent superseded the common-law ac- 


eae p cpaten vy. Young, 108 Ill.App. 
52, 5 

86. Loudon v. Warfield, 5 J.J. 
Marsh. (Ky.) 196. 


Estrepement see supra § 24. 

87. Palmer v. Young, 108 I1l.App. 
252; Georges Creek Coal, ete., Co. v. 
Detmold, 1 Md.Ch. 371; Roots v. Bor- 
ing Junction Lumber Co., 92 P. 811, 94 
PS 205 0. .Or. 929859 Sheridan, Vv... Mc= 
Mullen, 6 P. 497, 12 Or. 150; Poertner 
v. Russel, 33 Wis. 193. 


88. See cases infra this note; and 
note 89. 
[a] In Maine and Massachusetts 


the equity jurisdiction given to the 
supreme court in cases of waste is 
confined to cases of technical waste, 
cases in which there is a privity of 
estate. Leighton v. Leighton, 32 Me. 
399; Attaquin v. Fish, 5 Mete. 
(Mass.) 140. 


89. Powell v. Cheshire, 70 Ga. 357, 
48 Am.R. 572; Palmer v. Young, 108 
Ill.App. 252. ' See also cases infra 
note 91. 


90. Deen ene v. 
Del.Ch. 230 


Gee te ath v. Overstreet, 57 S. 
BE. 484, 128 Ga. 447, 10 L.R.A.N.S. 452, 
11 Ann.Cas. 75. 


Ill.—Palmer v. Young, 108 I11.App. 
252. 

Md.—Georges Creek Coal, 
v. Detmold, 1 Md.Ch. 371. 


N.J.—Scudder v. Trenton Delaware 
Falls Co., 1 N.J.Eq. 694, 23 Am.D. 
756. 


N. Y.—Rodgers v. Rodgers, 11 Barb. 
595; Stevens v. Beekman, 1 Johns. 
Ches st 

S.C.—Crawford v. Atlantic Coast 
MeL COL.) oO. Sri OO rake os. 
81. 

Eng.—Hanson v. Gardiner, 7 Ves. 
Jr. 305, 32 Reprint 125; Mitchell v. 
Dors, 6 Ves.Jr. 147, 31 Reprint 984. 


[a] @respasser colluding with 
tenant.—Injunction may be granted 
against a trespasser who colludes 
with the tenant to commit waste. 
Rodgers v. Rodgers, 11 Barb. (N.Y.) 
595; Courthope v. Mapplesden, 10 
Ves.Jr. 290, 32 Reprint 856. 


91. Ill—Palmer vy. Young, 108 Ill. 
App. 252. 


Collins, 2 


etc., Co. 


WASTE 


This 


ted.°° 


tion.? 


yond repair ;* 


Md.—Duvall v. Waters, 
569, 18 Am.D. 350. 


place pAttaquin Vv. 


1 Bland 
Fish, 5 Metc. 


N.Y.—Kane_ v. 
Johns.Ch. 11. 


Eng.—Garth v. Cotton, 3 Atk. 751, 
26 Reprint 1231, 1 Ves. 524, 546, 27 
Reprint 1182, 1196. 


[a] Imntervening remainder for 
life.—Where there is a tenant for 
life, remainder for life, remainder in 
fee, the tenant for life will be re- 
strained, by injunction, from com- 
mitting waste, although if he did so 
no action of waste would lie against 
him by the remainderman for life, 
for he has not the inheritance, nor by 
the remainderman in fee, by reason 
of the intervening remainder for life. 
Palmer v. Young, 108 Ill.App. 252; 
Attaquin v. Fish, 5 Mete. (Mass.) 140; 
Kane v. Vanderburgh, 1 Johns.Ch. (N. 
Yidiy iGarth ai sCotton: SieAtky wow 
26 Reprint 1231, 1 Ves. 524, 546, 27 
Reprint 1182, 1196; Farrant v. Lov- 
el, 3 Atk. 723, 26 Reprint 1214; Rob- 
inson v. Litton, 3 Atk. 209, 26 Reprint 
922; Perrot v. Perrot, 3 Atk. 94, 26 
Reprint 857; Tracy v. Tracy, 1 Vern. 
23, 21 Reprint 1131. 


[b] Tenant without impeachment 
of waste, dispunishable for waste at 
law, may be enjoined from commit- 
ting unconscionable waste. Dun- 
combe v. Felt, 45 N.W. 1004, 81 Mich. 
332; Kane v. Vanderburgh, 1 Johns. 
Che GNEY De divs Baker viwiSebright 13 
Ch.D. 179; Strathmore v. Bowes, 2 
Bro.Ch. 88, 29 Reprint 51; Aston v. 
Aston, 1 Ves. 264, 27 Reprint 1021. 
See also supra § 5. 


Vanderburgh, 1 


92. Palmer v. Young, 108 I1l.App. 
252. 

93. Palmer v. Young, supra, 

94. Attaquin v. Fish, 5 Metc. 
(Mass.) 140; Duncombe y. Felt, 45 
IN. Wi) L004) soi eMich. 332i) \siKanes v. 
Vanderburgh, 1 Johns.Ch. (N.Y.) 11; 


Aston vy. Aston, 1 Ves. 264, 27 Reprint 
1021. 

Waste by holder of defeasible or 
contingent fee see supra § 20. 


95. Dees v. Cheuvronts, 88 N.E. 
4411, 240 Ill. 486; Continental Fuel 
Co. v. Haden, 206 S.W. 8, 182 Ky. 8. 


Equitable waste see supra §§ 4, 5. 


96. Ala.—Lyon v. Hunt, 11 Ala. 
295, 46 Am.D. 216. 
Fla.—Sanderson v. Jones, 6 Fla. 


[§ 25 


ties.°5 An injunction may also be granted to restrain 
threatened waste, although none has been commit- 
Proof of a single clear instance of waste 
committed intentionally,®* or of an intention to com- 
mit waste,°® is sufficient to entitle complainant to 
an injunction, as is also a small degree of waste man- 
ifesting an intent to do more;°® but mere appre- 
hension that waste will be committed is not suffi- 
cient to warrant the issuance of an injunction,! al- 
though if a tenant insists on a right to commit waste, 
and has none, the reversioner may have an injunc- 
A tenant’s covenant to repair does not neces- 
sarily preclude an injunction against waste,’ 
pecially where the threatened injury would be be- 
nor is complainant barred of his 
remedy because in his bill he asserted a broader 
claim to relief than the facets justify, provided the 
facts as established entitle him to the injunction ;° 
but an injunction will not lie against permissive 
waste in the absence of a showing of an unlawful 


es- 


430, 68 Am.D. 217. 
Ga.—Dickinson y. Jones, 36 Ga. 97. 


GES aa v. Young, 108 Ill.App. 


Ind.—White Water Valley Canal 
Co. v. Comegys, 2 Ind. 469. 


Ky.—Calvert v. Rice, 11 Ky.L. 1001, 
EP Keyes. 62522 


Md.—Duvall v. Waters, 
569, 18 Am.D. 350. 


Mich.—Duncombe v. Felt, 45 N.W: 
1004, 81 Mich. 332. 


Neb.—Hayman v. Rownd, 118 N.W. 
328, 82 Neb. 598, 45 L.R.A.N.S. 623. 


wis .-—Poertner v. Russel, 33 Wis. 


1 Bland 


Eng.—Gibson v. Smith, 2 Atk. 182, 
26 Reprint 514; Coffin v. Coffin, Jac. 
WO, 4 Eine Ch. 70, 37%, Reprints W165 
Norway v. Rowe, 19 Ves.Jr. 146, 34 
Reprint 472; Hannay v. McEntire, 11 
Ves.Jr. 54, 32 Reprint 1008. 


97. Sarles v. Sarles, 3 Sandf.Ch. 
(N.Y.) 601. 


[a] In equitable as in legal waste, 
if one act of waste be established, the 
court will restrain equitable waste 
generally. Coffin v. Coffin, 6 Madd. 
17, 56 Reprint 995. 


98. Jackson v. Cator, 5 Ves.Jr. 688, 
31 Reprint 806. 


[a] Sending surveyor to mark out 
trees is sufficient ground for an in- 
junction to restrain waste by the cut- 
ting of trees. Jackson v. Cator, 5 


Ves.Jr. 688, 31 Reprint 806. 
99. Livingston v. Reynolds, 26 
Wend. (N.Y.) 115, 2 Hill 157;° Barry 


v. Barry, 1 Jac.&W. 651, 37 Reprint 
516. 


1. Kidd v. Dennison, 6 Barb. (N. 
Y.) 9; Campbell v. Allgood, 17 Beav. 
623, 51 Reprint 1177. 


2. Gibson v. Smith, 2 Atk. 182, 26 
Reprint 514; Campbell v. Allgood, 17 
Beav. 623, 51 Reprint 1177. 


8. London v. Hedges, 18 Ves.Jr. 


355, 34 Reprint 352. 
4. London vy. Hedges, supra. 


[a] Covenant to repair and at the 
end of the term surrender the build- 
ings in good condition does not pre- 
clude an injunction against pulling 
them down and carrying away the 
materials just before the end of the 
term. London v. Hedges, 18 Ves.Jr. 
355, 34 Reprint 352. 


5. Webster v. Peet, 56 N.W. 558, 
97 Mich. 326. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 25-27] 


invasion of rights, irreparable and continuing in its 
nature, which cannot be compensated in damages 
or remedied at law. The granting of an injunction 
is largely within the discretion of the court,7 and may 
be refused if the acts complained of are trivial;* but 
it has been said that, under ordinary cireumstane- 
es, an injunction to stay waste will be granted al- 
most as matter of course,? and that an injunction 
may be had even though damages are so insignifi- 
cant that no recovery can be had at law.?® 


[§ 26] b. For Past Injury; Accounting.1: As a 
general rule equity will not interfere in a case of 
waste already committed,1? except under very special 
circumstances,?* as, for example, where the court has 
original jurisdiction of the case and the party is 
properly i in court for some other purpose.** Where 
an injunction to prevent future waste is asked, a 
court of equity, to prevent multiplicity of suits, may 
also decree an account and satisfaction for waste al- 
ready committed.1> This right to an account for 
waste already committed is incidental only to the 
right to file a bill to prevent future waste,1® and is 
limited to cases in which there exists a right to re- 
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lief for the waste already committed, independent 
of the pendency of an injunction to prevent future 
waste;1" and, if complainant has an adequate rem- 
edy at law for waste done, a bill in equity will not le 
merely for an account;!® nor, in such a case, can a 
court of equity decree an account, upon a refusal of 
an injunction.1® In case of equitable waste, how- 
ever, as to which there is no adequate remedy at law, 
an account may be decree in equity, although an in- 
junction cannot be had,?° unless on the evidence be- 
fore the court it appears that no ground for liability 
exists.?1 


[§ 27] c. Necessity of Showing Irreparable In- 
jury.?? In the case of threatened injury to the re- 
version by one having priority of title to the rever- 
sioner, it is not necessary to show irreparable injury 
to, or destruction of, the property,?* or that the ten- 
ant is insolvent;?4 but it does not follow that, be- 
cause there has been a technical case, the reversion- 
er is entitled to an injunction,?® the refusal of an in- 
junction being discretionary.2® As between stran- 
gers or parties claiming adversely, there is no dis- 
tinction between trespass and waste; and in both 


6. Gleason v. Gleason, 87 N.E. 689, 
43 Ind.App. 426. 

7. Gleaton v. Aultman, 105 S.E. 
445, 150 Ga. 768; People v. Marquette 


County Cir. Judge, 38 Mich. 244; 
Kane y. Vanderburgh, 1 Johns.Ch. 
GCNSY oy ed: 


[a] Permitting waste on condi- 
tion. An order granting an injunc- 
tion at an interlocutory hearing 
against working trees for turpentine, 
but permitting the working of trees 
on giving bond, is properly passed. 
oe vy. Lane, 147 S.E. 61, 168-Ga. 
133. 

8. Butts v. Fox, 81 S.W. 493, 107 
Mo.App. 370; Barry v. Barry, 1 Jac. 
&W. 651, 37 Reprint 516. 

9. Markham v. Howell, 33 Ga. 508; 
Smith v. Rome, 19 Ga. 89, 63 Am.D. 
298. 

10. Duvall v. Waters, 
(Md.) 569, 18 Am.D. 350. 


1l. Accounting: 
Against life tenant see Estates § 107. 
In action for partition see Partition 
Sao 2: 


1 Bland 


On petition of: 
Mortgagor see Mortgages § 639. 


Tenant in common see Tenancy in 
Common §§ 150-152. 

Measure of damages recoverable in 
accounting see infra § 49. 

12 Wi SavVerearrott, 27 F.Cas No; 
15,998, McAll. 271; Downing v. Pal- 
mateer, 1 T.B.Mon. (Ky.) 64; Green 
v. Keen, 4 Md. 98; Johnson vy. White, 
Li BarbavGNoy.) wLods, Van Wyck ev. 
Alliger, 6 Barb. (N.Y.) 507; Spear v. 
Cutter, 5 Barb. (N.Y.) 486, 4 How.Pr. 
175, 2 Code Rep. 100; Selden v. Mann, 
2 N.Y.Leg.Obs. 328; Winship v. Pitts, 
3 Paige Ch. (N.Y.) 259; Watson Vv. 
Hunter, 5 Johns.Ch. (N.Y.) 169, 9 Am. 
D295. 

13. Johnson vy. White, 11 Barb. (N. 
Y.) 194; Kidd v. Dennison, 6 Barb. 
(N:Y.) 9; Winship v. Pitts, 3 Paige 
Ch. (N.Y.) 259; Watson v. Hunter, 
5 Johns.Ch. (N.Y.) 169, 9 Am.D. 295. 


14. Ennis v. Smith, (Del.Ch.) 80 A. 
636; Heliker v. Heliker, 151 N.W. 757, 


184 Mich. 657; Fleenor v. Sproles, 139 
SUM Ss2864 148 eiViai 503s) tiarris! Ov. 
Thomas, 1 Hen.&M. (11 Va.) 18. See 
also. cases infra note 15. 

15. Ark.—Watson v. Wolff-Gold- 


man Realty Co., 128 S.W. 581, 95 Ark. 
18, Ann.Cas.1912A 540. ‘ 


Cal.—Mitchell v. Amador Canal, 
etc., Co., 17 P. 246, 75 Cal. 464. 


Del.—Hughlett v. Harris, 1 Del.Ch. 
349, 12 Am.D. 104. 


Ga.—Powell v. Cheshire, 70 Ga. 357, 
48 Am.R. 572. 
ey pti ber v. Wilson, 60 Ill. 
Ind.—Lefforge v. West, 2 Ind. 514. 
Mich.—Anstays v. Anderson, 160 
N.W. 475, 194 Mich. 1; Dawson v. 
Perens 53 N.W. 1044, 93 Mich. 320, 
Neb.—Disher v. Disher, 
368, 45 Neb. 100. 
N.Y¥.—Selden v. 
Obs. 328. 
W.Va.—Williamson v. Jones, 19 S. 
BE. 436, 39 W.Va. 231, 25° L.R.A. 222. 
16. U.S.—Bell v. North American 
Coal, fetes Cog o5bek wis 4 iC. CcAG 
60; Douglas Co. v. Tennessee Lumber 
Mie Comal Laiak. 438 bo C©.CcAn 254% 
Peck v. ‘Ayers, etc., "Tie COs PL 6 a 
ANS Wore UC. CxA. ood, 


Del.—Fleming v. Collins, 2 Del.Ch. 
230. 
Ind.—Lefforge v. West, 2 Ind. 514. 


Md.—Duvall v. Waters, 1 Bland 
569, 18 Am.D. 350. 


Fo ah tne oe v. Dennett, 43 N.H. 


N.J.—Lipnineott v. Barton, 10 A. 
884, 42 N.J.Eq. 272; Ackerman vy. 
Hartlev. 8 N.J.Eq. 476; Ware v. Ware, 
6 N.J.Eq. 117. 

N.Y.—Rodgers v. Rodgers, 11 Barb. 
595; Kidd v. Dennison, 6 Barb. 9; 
Weatherby v. Wood, 29 How.Pr. 404; 
Selden v. Mann, 2 N.Y.Leg.Obs. 328. 


Eng.—Higginbotham v. Hawkins, 
ie. “TC  Chiavevean(sesus: Collese hy. 
Bloom, Ambl. 54, 27 Reprint 31, 3 Atk. 
262, 26 Reprint 953. 


[a] Single clear instance of waste, 
committed intentionally, is sufficient 
to entitle complainant to a decree for 
an account. Sarles v. Sarles, 3 Sandf. 
Chay GNEY.) 6015 

[b] Where waste committed is 
trivial, the court may refuse to di- 
rect any account, and leave the 
amount of the waste to be dealt with 
in any action for mesne profits which 
plaintiff may bring. Raven v. Love- 
lass, 11 Grant Ch. (Ont.) 435. 


av. Hughlett-.v. Harris, 1 -Del:Ch: 
3849, 12 Am.D. 104, 


63 N.W. 
Mann, 2 N.Y.Leg. 


[a]. Judgment creditor, having ob- 
tained an injunction to restrain waste 
on lands subject to judgment, is not 
entitled to an account for waste com- 
mitted during the period before the 
creditor became the owner of the 
land, the ownership of the land be- 
ing a condition precedent to the right 
to an account for waste. Hughlett v. 
Harris, 1 Del.Ch. 349, 12 Am.D. 104. 


18. Duvall v. Waters, 1 Bland 
(Md.) 569, 18 Am.D. 350; Dennett v. 
Dennett, 43 N.H. 499; Lippincott v. 
Barton, 10 A. 884, 42 NeJ.Eig. 2.725 
Kidd v. Dennison, 6 Barb. (N.Y.) 9; 
Spear v. Cutter, 5 Barb. (N.Y.) 486, 
4 How.Pr. 175, 2 Code Rep. 100. 


19. Gause v. Perkins, 56 N.C. 177, 
oon te oat 728; Grubb’s Appeal, 90 Pa. _ 


20. Rupel v. Ohio Oil Co., 95 N.E. 
225, 176 -Ind. 4, Ann.Cas. 19135 836; 
Lee v. Alston, 3 Bro. Ch3ie 29 Reprint 
394, 1 Ves.Jr. 78, 30 Reprint 239; 
Leeds v. Amherst, 2 Phil. 117, 22 Dne 
Ch. 117, 41 Reprint 886 [aff 20 Beav. 
239, 52 Reprint 595]; Lansdowne vy. ' 
poy ated ie 1 Madd. 116, 56 Reprint 


21. Morris v. Morris, 3 De G.&J. 
fe) 60 Eng.Ch, 252, 44 Reprint 1293, 


Equitable waste see supra §§ 4, 5. 


22. Where title of reversioner is 
disputed or is in doubt see infra § 29. 


23. Nalley Land & Invest. Co. vy. 
Shaddix, 157 S.BE. 291, 172' Ga. 172: 
Brigham v. Overstreet, 57 S.E. 484, 
128 Ga. 447, 10 L.R.A.N.S. 452, 11 Ann. 
Casuaaos Biggs v. Bank of Marshfield, 
169 N.E. 71, 90 Ind.App. 467; Brugh v. 
Denman, 78 N.E. 349, 38 Ind.App. 486; 
Georges Creek Coal, ete., Co. v. Det- 
mold, 1 Md.Ch. 371. See Robinson ‘y. 
Russell, 24 Cal. 467 (holding that a 
mortgagee in possession, having no 
title but merely a lien, must show 
impairment of security to obtain an 
injunction). 

24. Nalley Land & Investment Co. 
v. Shaddix, 157 S.H. 291, 172 Ga. 171; 
Brigham v. Overstreet, 57 S.E. 484, 
128 Ga. 447, 10 L.R.A.N.S. 452,11 Ann. 
Cass 7.5% Williams v. Chicago Exhibi- 
tion Co., 5S Ne) 61) 188 oats 
Palmer v. Young, 108 Tl. App. 252. 


25. Meux v. Cobley, [1892] 2 Ch. 
253. 
Be Doherty v. Allman, 3 App.Cas. 
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cases the injury must be shown to be irreparable be- 
fore the court will grant an injunction.** 


ant under a perpetual lease, paying 


the reversioner, cannot be enjoined unless impair- 
reversioner’s security 1s shown.?& 


[§ 28] d. Adequacy of Remedy at Law. 
cordance with the general rule, an injunction to stay 
waste will not be granted where there is an ade- 
quate remedy at law,’° affording complete pecuniary 
satisfaction;?® nor ean an independent suit for in- 
junction be maintained where adequate injunctive 
relief is available under a statute,*! especially where 
to grant the injunction would defeat the purpose of 
Where the remedy at 
law is not adequate, an injunction will be granted,** 
and an injunction may be had notwithstanding there 
is a remedy by writ of estrepement,*?* or by forfei- 


ment of the 


the statutory provisions.*? 


ture.?® 


27. Baugher v. Crane, 27 Md. 36; 
Georges Creek Coal, etc., Co. v. Det- 
mold, 1 Md.Ch. 371; Poindexter v. 
Henderson, 1 Miss. 176, 12 Am.D. 550; 
Roots v. Boring Junction Lumber Co., 
92 P. 811, 94 P. 182; 50 Or, 298. 

“Tt is not the general rule, that an 
injunction will lie ina naked ease of 
trespass, where there is no privity of 
title, and where there is a legal rem- 
edy for the intrusion. There must 
be something particular in the case, 
so as to bring the injury under the 
head of quieting possession, or to 
make out a case of irreparable mis- 
chief, or where the value of the in- 
heritance is put in jeopardy.” lLiv- 
ingston vy. Livingston, 6 Johns.Ch. 497, 
500, 10 Am.D. 353. 

fa] Cutting. timber.—Although it 
be alleged that the party complained 
of is committing irreparable injury 
to the estate, by cutting the timber, 
and other trees, to the great damage 
of complainant, an injunction will not 
be granted, unless it be made to ap- 
pear from the facts stated that the 
trees have a peculiar value, as that 
they are fruit or ornamental trees, or, 
if timber and wood, that the enjoy- 
ment of the estate will be so affected 
by their destruction as to make the 
damage irreparable. Green v. Keen, 


4 Md. 98. And see supra § 28. 

28. Fowler v. Childrens’ Home, 10 
Ohio N.P.N.S. 557. 

29. Ind.—Perry v.° Hamilton, “85 
N.E. 836, 138 Ind, 271. 

Md.—Hubbard v. Mobray, 20 Md. 


165. 
Mass.—Adams v. Palmer, 6 Gray 
336. 
Mich.—Chapel v. Hull, 
60 Mich. 167. 
Miss.—Poindexter 


26 N.W. 874, 


Henderson, 1 


v. 
Miss. 176, 12 Am.D. 550. 
Va.—Cutting v. Carter, 4 Hen.&M. 
(14 Va.) 424. 
fa] On land sold subject to dow- 
er.—An injunction by a widow will 
not lie to restrain commission of 


waste on land sold Subject to her 
dower since she has an adequate rem- 
edy at law. Palmer vy. Casperson, 17 


N.J.Eq. 204. 

30. Newton v. Farris, 209 S.W. 388, 
183 Ky. 288; Greathouse v. Great- 
house, 32 S.E. 994, 46 W.Va. 21; Wat- 
son v. Ferrell, 12 S.E. 724, 34 W.Va. 
406; Cox v. Douglass, 20 W.Va. 175; 


McMillan vy. Ferrell, 7 W.Va. 223. 

[a] Permissive waste.—The own- 
er of the reversion, in order to com- 
pel the life tenant by mandatory in- 
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The ten- 
ground rent to 


In ac- 


tion.*? 


junction to keep the property in re- 
pair and prevent him from allowing 
permissive waste, must show an un- 
lawful invasion of his rights, irre- 
parable and continuing in its nature, 
that there is no adequate remedy at 
law, and that he cannot be compen- 
sated in damages. Gleason v. Glea- 
son, 87 N.E. 689, 43 Ind.App. 426. See 
also cases supra note 29. 


31. Newton y. Farris, 209 S.W. 38, 
183 Ky. 288. 

32. Newton v. Farris, supra. 

83. Duncombe v. Felt, 45 N.W. 


1004, 81 Mich. 332; Chapel v. Hull, 26 
N.W. 874, 60 Mich. 167; Harris v. 
Thomas, 1 Hen.&M. (11 Va.) 18. 

34. Weaver y. Morris, 1 Del.Co. 
(Pa.), 230: : ; 

85. Richards v. Noble, 3 Meriv. 


673, 36 Reprint 258. 


36. Hough v. Martin, 22 N.C. 379, 
34 Am.D. 403. 
[a] Affidavit must set out partic- 


ular title and not merely state gen- 
erally that plaintiff was entitled to 
the fee-simple. Whitelegs v. White- 
legg, 1 Bro.Ch. 57, 28 Reprint 982. 
See also cases infra note 40. 


37. See cases infra this. note. 


[a] Stranger to title or possession 
cannot maintain an injunction to stay 
waste; and one is such a stranger 
who neither claims the legal title, nor 
the right of possession thereunder, 
nor is in actual possession of the 
premises, or some part thereof, by 
himself or another, under such a 
claim of right as might ripen into a 
title by prescription. Flannery v. 
Hightower;.25 S.H. 871, 9% Ga, 592): 
Walker vy. Friel, 16 Grant Ch. (Ont.) 
105. 

28. Skipper v. Davis, 
App.) 59 S.W.(2d) 454. 


39. Douglas Co. v. Tennessee 
Lumber Mfg. Co., 118 EF. 488). 55 C.Cc) 
A. 254; Peck v. Ayers, ete., Tie Co., 
LUG +H 278) SSeS CeALP bor. 

40. U.S.—McBride v. Pierce Coun- 


ty, 44 EF. 17; Preston v. Smith, 26 F. 
884; Cross v. Sabin, 13 F. 308. 


Del.—Hughlett v. Harris, 1 Del.Ch. 
349, 12 Am.D. 104. 

Ga.—Nethery v. Payne, 71 Ga. 374. 

Ill.—Gannon y. Peterson, 62 N.E. 
ZNO Toy ue ae Doe Aame One 

Ky.—Loudon v. Warfield, 5 J.J. 
Marsh, 196. 


Mich.—Blackwood y. Van Vleet, 11 
Mich, 252. 


(Tex.Ciy. 
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[§§ 


[§ 29] e. Title To Sustain. The maintenance of 
a bill for an injunction to restrain waste is based, 
ordinarily, on title of complainant,?® or his right 
to possession,** or the reversion,*?® but not on posses- 
sion merely;*° and a court of equity will ordinarily 
refuse to interfere by injunction if complainant’s. 
title is doubtful*® or a mere expectancy,*! or defend- 
ant is in possession, claiming adversely.*? But, even 
where the title is in dispute and the right is doubtful, 
if the waste will be attended by irreparable mis- 
chief, or if, from the irresponsibility of defendant, 
or otherwise, plaintiff cannot obtain adequate relief 
at law, a court of equity may interfere by injunc- 
Thus, pending an action to determine the 
right or title of complainant, equity will enjoin, until 
the termination of the action, the commission of acts. 
of waste or trespass in the nature of waste, which 
would result in the destruction of, or irreparable 


Nake Sue ea v. Dodd, 24 Miss: 


N. Pe a ae v. Disborough, 3 N.J. 
Kq. 21 

ye itraag v. Cutter, 5 Barb. 486, 
2 Code Rep. 100, 4 How.Pr. 175; Storm 
v. Mann, 4 Johns.Ch. 21. 


N.C.—Hough v. Martin, 22 N.C. 379, 
34 Am.D. 403. 


Pa.—Cooper v. Pass. R: Co., 83 Leg. 
Int. 262; Philadelphia v. Griscom, 5. 
Phila. 532. 


Tenn.—Walker v. Fox, 2 S.W. 98, 85. 
Tenn. 154 


Eng.—Field v. Jackson, Dick. 599, 
21 Reprint 404; Lowe v. Lucey, 1 Ir. 
Eq. 93; Beatty v. Beatty, 2 Molloy 
541; Smith v. Collyer, 8 Ves.Jr. 89, 
32 Reprint 286; Davies v. Leo, 6 Ves. 
Jr. 784, 31 Reprint 1307. 


Ont.—Adamson v. Adamson, 
Grant Ch. 550. 


[a] Where deferdant denies plain- 
tiff’s title —Until the answer has 
come in, or defendant has defaulted 
in not putting in his answer, the 
court will not grant an injunction to 
stay waste. Lowther vy. Stamper, 3 


25. 


Atk. 496, 26 Reprint 1085. 

41. Dees v. Cheuvronts, 88 N.E. 
1011, 240 Ill. 486; Gannon v. Peter- 
Som 62 N.E. 210, 193 Ill. 372, 55 L.R.A. 
( . 

42. Cal—Smith v. Wilson, 10 Cal. 
528. 


Ga.—Nethery v. Payne, 71 Ga. 374. 
ie pice alan v. Young, 108 Ill.App. 


mite —Blackwood vy. Van Vleet, 11 
Mich. 252. 


Miss.—Poindexter v. Henderson, 1 
Miss. 176, 12 Am.D. 550. 


N.Y.—Spear v. Cutter, 5 Barb. 486, 
2 Code Rep. 100, 4 How.Pr. 175; Storm 
v. Mann, 4 Johns.Ch. 21. 


Eng.—Pillsworth v. Hopton, 6 Ves. 


Jr. 51, 31) Reprint 933. 
43. Palmer v. Young, 108 Ill.App. 
252; Robinson v. Kime, 70 N.Y. 147; 


Spear v. Cutter, 5 Barb. (N.Y.) 486, 3 
Code Rep. 100, 4 How.Pr. 175; Atty.- 
Gen. v. Hallett, 16 M.&W. 569, 153 
Reprint 1316. 


[a] Ground of interference.—The 
interference by injunction, in these 
cases, is placed upon the ground of 
preventing irreparable mischief, and 


the destruction of the substance of 


the inheritance. Spear v. Cutter, 5. 
Barb. (N.Y.) 486, 2 Code. Rep. 100, 4 
How.Pr. 175. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 29-33] 


injury to, the property involved in the controversy,*4 
such an injunction however not preventing the cul- [ 
tivation or use of the land in the ordinary manner.*® 


[§ 30] B. Defenses—1. In General. 
tification for waste that the tenant acted in good 
faith;*® that the act alleged to be waste is a benefit 
to the estate ;** that the tenant, at some future time, 
will restore the premises to their former condition;*§ 
that the waste was. committed by a mere trespass- 
er;*® but waiver of his rights by the reversioner is 


a defense.®° 
{[§ 31] 2. Claim of Right.*1 


44, U.S.—Erhardt v. Boaro, 5 S.Ct. 
565, UES OS. 537, 288 ln Md! 111.65) US. 
v. Gear, 3 How. 120, 800, 11 L.Hd. 523. 
838; Humbird vy. Avery, 110 F. 465 
[aff 25 S.Ct. 123, 195 US. 480, 49 L.Ed. 
286]; Ulman v. Ritter, 72 F. 1000; 
Buskirk v. King, 72 F. 22, 18 C.C.A. 
418; Thomas v. Nantahala Marble, 
ete, Co5753 VRe 485) 7 tCsGl A. 330)5 .St. 
Louis Min., ete., Co. v. Montana Min. 
58 EF. 129; Lanier v. Alison,’ 31 
Fletcher v. New Orleans, etc., 
, 20 F. 345; Fremont v. Mer- 
ced Min. Co., 9 F.Cas. No. 5,095, Mec- 
Allister’.267>8Us Szavearearrott, 27) EK: 
Cas.No. 15,998, McAll. 271. 

Ala.—Wadsworth v. Goree, 
848, 96 Ala. 227. 

Cal.—Hess v. Winder, 34 Cal. 270: 
Hicks v. Michael, 15 Cal. 107; Merced 
Min. Co. v. Fremont, 7 Cal. 317, 68 
Am.D. 262. 

Ga.—Atlanta v. Georgia R., 
Co., 40 Ga. 471. 

11l.— Palmer v. Young, 108 IlJ.App. 
Sg Harding v. Fuller, 40 Ill.App. 
643. 

Ind.T.—Gaines v. Leslie, 37 
947, “L Ind: Ty -546. 

TIowa.— McMurray v. Van Gilder, 9 
N.W. 903, 56 Iowa 605. 


Kan.—Snyder v. Hopkins, 3 P. 367, 
31 Kan. 557. 

Md.—Fulton v. Harman, 44 Md. 251; 
Green v. Keen, 4 Md. 98; Amelung v. 
Seekamp, 9 Gill&J. 468; Duvall v. 
Waters, 1 Bland 569, 18 Am.D. 350. 

Mass.—Slater v. Gunn, 49 N.E. 1017, 
170 Mass. 509, 41 L.R.A. 268; Adams 
v. Palmer, 6 Gray 336. 


Miss.—Woods vy. Riley, 18 So. 384, 
72 Miss. 73. 

Mo.—Heman vy. Wade, 74 Mo.App. 
339. 

Nev.—Meadow Valley Min. Co. v. 
Dodds, 6 Nev. 261. 


N.J.—Colonial Woolen Co. v. Tren- 
ton Water Power Co., 55 A. 993, 65 
N.J.Eq. 172; Johnson v. Hughes, 43 
A. 901, 58 N.J.Eq. 406; Newall v. Staf- 
fordville Gravel Co., (Ch.) 11 A. 495; 
New Jersey Zinc, etc., Co. v. Trotter, 
38 N.J.Eq. 3. 

N.Y.—Genesee & W. Valley R. Co. 
v. Retsof Min. Co., 36 N.Y.S. 896, 15 
Mise. 187; Livingston v. Livingston, 
6 Johns.Ch. 497, 10 Am.D. 353; Haw- 
ley v. Clowes, 2 Johns.Ch. 122; Kane 
v. Vanderburgh, 1 Johns.Ch. 11. 


Pa.—Atlantic, etc., Tel. Co. v. Phil- 
adelphia, ete., R. Co., 8 Phila. 246. 

S.C.—Shubrick v. Guerard, 2 8.C.Eq. 
616. 


10 So. 


ete., 


S.w. 


A claim of right, in 
the absence of evidence establishing it, is no justi- 
fication for waste;°? nor is it a defense that the ten- 
ant was in possession claiming title in fee to the land 
upon which the waste was committed.* 
ity 1s not necessary to an action on the case in the 
nature of waste,°* it is no objection that the rever- 
sioner purchased the estate of the particular tenant 
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It is no jus- 
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after the waste was committed.*® 
§ 32] 3. Set-Off. 


expense, has made valuable improvements which he 
was not bound to make is no ground of defense or re- 
coupment in an action against him, by the reversion- 
er, for waste in selling the timber growing on the 
estate;°® nor, in an action for waste of timber, 1s it 
any defense that firewood and timber were furnish- 
ed from other sources for use upon the premises;** 
but in an account decreed against him for such 


That the tenant, at his own 


waste, he may be allowed, in mitigation, for what he 


contrary.°® 


Since priv- 
version.®! 


Hng.—Westminster Brymbo Coal, 
etc.,, Cor v. Clayton, 36: WJ.Ch. 476; 
Anwyl v. Owens, 22 L.J.Ch. 995. 

45. Duvall v. Waters, 1 Bland 
(Mad.) 569, 18 Am.D. 350. 

46.05 Clariky.. NV. Holden, 7 Gray 
(Mass.) 8, 66 Am.D. 450; Robinson vy. 
Kime, 70 N.Y. 147; Agate v. Lowen- 
bein, 57 N.Y. 604 [rev 4 Daly 262]; 
Rutherford v. Aiken,- 3 Thomps.&C. 
(N.Y.) 60; Purton v.. Watson, 2 N.Y. 
S. 661. 

47. Livingston v. Reynolds, 26 
Wend. = (N.Y) 1155 2 eal 257 > 'Cop- 
pinger v. Gubbins; 9 Ir.Eq. 304. 

[a] Improvements by a life ten- 
ant are no excuse or justification. for 
committing waste. Van Syckel v. 
Emery, 18 N.J.Eq. 387. 


48. Agate v. Lowenbein, 
604. 

49. Fay v. Brewer, 3 Pick. (Mass.) 
203. See also supra § 21. 

50. Purton v. Watson, 
661. 


51. Without impeachment 
waste see supra § 5. 


52. Robinson v. Kime, 70 N.Y. 147. 

53. Robinson y. Kime, supra. 

54. See supra § 21. 

55. Dupree v, Dupree, 49 N.C. 387, 
69 Am.D. 757. 

56. Miller v. Shields, 55 Ind. 71. 

57. Phillips v. Allen, 7 Allen 
(Mass.) 115; Padelford v. Padelford, 
7 Pick. (Mass.) 152; Sarles v. Sarles, 
p, pandfl.Ch.-CNY;) +6012 

58. Sarles v. Sarles, 
GNLY.)) 602: 

59. Phillips’ “vy. 
(Mass.) 115. 

60. Cross references: A 
Feta in ejectment see Ejectment 

36 

Purchaser at execution sale see Exe- 

cutions § 832. 
oe ao sustain injunction see infra 

§ 29. 


BTINGY: 


Dy IN Yas 


3 Sandf.Ch. 


Allen, 7 Allen 


Waste by stranger to estate See su- 
pra § 21 
Waste by subtenant see supra § 22. 


61. Rupel v. Ohio Oil Co., 95 N.E. 
225, 176 Ind. 4; Wilson v. Galey, 2 N. 
EK. 736, 103 Ind. 257; Russell v. .Tip- 
ton, 285 S.W. 763, 193 Ky. 305; Trus- 
tees of Proprietors of Kingston v. 
Lehigh Valley Coal Co., 88 A. 768, 
241 Pa. 469. 

[a] Assignee of sublessor’s inter- 
est may maintain an action for waste 
by one in possession. Essex Lunch 


[§ 33] C. Persons Entitled To Sue.*®° 
of action for waste or injury to the inheritance is in 
the person seized of the estate in remainder or re- 
Moreover, no person can maintain the 
action unless he has an estate of inheritance in him 
at the time when the waste is committed,®? although 


for 


so furnished, ae although’ there is authority to the 


The right 


v. Boston Lunch Co., 
229 Mass. 557. 


[b] Grantee of reversion must 
prove his title to maintain the suit. 
Loudon vy. Warfield, 5 J.J.Marsh. 
(Ky.) 196. 

[c], Merger.—Where a tenant for 
the life of another demises to the 
remainderman, to have and to hold, 
during the term, the term merges in 
the remainder, and the lessee cannot 
maintain an action of waste against 
the lessor. Pynchon v. Stearns, 11 
Mete. (Mass.) 304, 45 Am.D. 207. 


[d] Executor authorized to lease 
premises, but who has no estate 
therein, cannot maintain an action 
for waste. The action must be by a 
reversioner in fee. Page v. Davidson, 
22 Ill. 112. 


[e] Reversioner, not administra- 
tor, is entitled to recéver for waste 
committed by a tenant (1) wrong- 
fully cutting timber (Howard v. Pat- 
rick, 88 Mich. 795), (2) or plowing 
(Mize v. Burnett, 145 S.W. 150, 162 
Mo.App. 441). 


[f] Infant owners of reversion 
(1) may maintain an action for an 
injury of a permanent nature 
amounting to waste. Jackson y. 
Todd, 25 N.J.Law 121. (2) And, 
where an infant has a cause of action 
for waste, suit must be brought in 
his own proper name by his next 
friend, and not in the name of the 
guardian. Wilson v. Galey, 2 N.BE. 
736, 103 Ind. 257. 


[g] Judgment creditor has no es- 
tate in his debtor’s real estate and 
cannot maintain an action for waste 
committed thereon. Lanning v. Car- 
penter, 48 N.Y. 408. 


[h] 
cannot maintain an action for waste. 
coneay v. Wolfe, 204 S.W. 977, 135 

ele aS 


[i] Lessee of an apartment house 
cannot maintain an action for waste 
‘against one who enters by invitation 
of one of the tenants. Stark v. Shef- 
field anes Slawson-Decker Co., 166 
N.Y.S. 41 


62. Sere ea v. Long, 5 Harr. 
&J. (Md.) 113; Duvall v. Waters, 1 
Bland (Md.) 569, 18 Am.D. 350; Rob- 
inson v. Wheeler, 25 N.Y.) 25235- Pur- 
ton v. Watson, 2 N.Y.Se 661; Payne 
Vee 187 N.W. 194, 176 Wis. 


[a] Heir of reversioner cannot 
maintain an action for waste done in 
the time of his ancestor. Browne vy. 
Blick, 7 -N.C.-511. 


[b]. Gramtee of reversion cannot 


118 N.E. 899, 


Heirs of grantor of reversion 
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such interest need not continue to exist in plaintiff 
at the time of the commencement of the action.®* 
the action is at law to recover for past waste, it must 
be brought by the persons having a vested legal title. 
It cannot be maintained by a person having only a 
contingent remainder,®* or an equitable title,®°> a 
contrary rule prevailing in some jurisdictions in the 
and the action of waste being a 
statutory action at law in which the place wasted, as 
well as damages, is recovered,®? it can be maintain- 
ed only by him who has the immediate estate of in- 
heritance, without any interposing vested freehold.*® 


latter case;® 


recover for waste committed before 


the grant to _ him. Robinson  v. 
Wheeler, 25 N.Y. 252. 
[c] Title to land at time of com- 


mission of waste is necessary in or- 
der to sustain the right to an account 
for the waste. Hughlett v. Harris, 
1 Del.Ch. 349, 12 Am.D. 104. 


63. Dickinson v. Baltimore, 48 Mad. 
583, 30 Am.R. 492; Hoolihan v. Hooli- 
han, 85 N.E. 1108, 193 N.Y. 197; Rob- 
inson v. Wheeler, 25 N.Y. 252; Pur- 
ton v. Watson, 2 N.Y.S. 661; Kinly- 
side v. Thornton, W.Bl. 1111, 96 Re- 
print 657. 

64. Ark.—Watson v. Wolff-Gold- 
man Realty Co., 128 S.W. 581, 95 Ark. 
18, Ann.Cas.1912A 540. 


Cal.—Pavkovich v. Southern Pac. 
Er COnes i Le. 109%, bo0 Calead. 


Ill.— Ohio Oil Co. v. Daughetee, 88 
N.E. 818, 240 Ill. 361, 36 L.R.A.N.S. 
1108; Palmer v. Young, 108 I1l.App. 
252; Minneapolis Trust Co. v..Ver- 
hulst, 74 Ill.App. 350. 


Miss.—Cannon v. Barry, 
289. 


< eee, v. Adams, 93 Mo.App. 
(ele 


N.H.—Dennett v. Dennett, 43 N.H. 
499. 


N.Y.—Selden v. Mann, 2 Leg.Obs. 
328; Peterson v. Clark, 15 Johns. 205. 


N.C.—Richardson v. Richardson, 68 


59 Miss. 


Sohn 2h. 52 INC. p05 lua thames 
Roanoke, ete., Lumber Co., 51 S.E. 
780, 1389 N.C. 9, 111 Am-S.R. 764; Gor- 


don v. Lowther, 75 N.C. 193. 


Ohio.—Hatch v. Hatch, 1 Ohio S.& 
CERO Oyo) Cine Abul won. 


R.I.—Briggs v. Briggs, 95. A. 505. 


S.C.—Pearson v. Yongue, 25 S.C. 
162; Mayo v. Feaster, 7 S.C.Eq. 137. 


[a] Reason a contingent remain- 
derman has no standing in a court of 
law is that it cannot be known in ad- 
vance of the happening of the con- 
tingency whether he will suffer dam- 
age or loss by the waste, and, if the 
estate never becomes vested in him, 
he will be paid for that which he 
has not lost. Watson v. Wolff-Gold- 
man Realty Co., 128 S.W. 581, 95 Ark. 
18, Ann.Cas.1912A 540. 


[b] Under statute providing that 
the owner of the next immediate es- 
tate of inheritance may maintain an 
action of waste against a tenant for 
life, no such action can be maintain- 
ed by one having only a contingent 
remainder. Hunt v. Hall, 37 Me. 363. 


[ec] But this rule can have no ap- 
plication if, when the suit is brought, 
the contingent status which the par- 
ties bringing the suit had previously 
occupied had come to an end by the 
happening 6f the contingency, and 
they had become the owners of the 
fee. Fisher’s Ex’r v. Haney, 202 S. 
W. 495, 180 Ky. 257. 

Capability of holder of defeasible 
or contingent fee to commit waste see 


WASTE 


If 


supra § 20. 


oo Gillett v. Treganza, 13 Wis. 


66. Wyant Vv. 
Grant (Pa.) 334, 339. 


“Can the equitable owners main- 
tain this action, without having the 
title executed in them by a convey- 
ance? All our Pennsylvania modes 
of thinking, about equitable titles to 
land, require us to answer this ques- 
tion in the affirmative.’ Wyant v. 
Dieffendafer, supra. 


[a] One entitled to a conveyance 
of the fee after the termination of a 
trust for the life of another person 
may maintain, in his own name, an 
action for waste committed by the 
trustee during the continuance-of the 
trust, without a conveyance of the 
legal title. Wyant v. Dieffendafer, 2 
Grant (Pa.) 334. 


Dieffendafer, 2 


67. See supra § 10. 
68. Short v. Piper, 4 Del. 181; 
Waples v. Waples, 2 Del. 281; Hatch 


Veatch, Ohio) S'&C.P. 210... 01. eine 
L.Bul. 57;.Shult v. Barker, 12—Sereg. 
&R. (Pa.) 272 (holding that an action 
on the case in the nature of waste 
would not lie whether or not brought 
by the owner of the inheritance). 


“We presume the expression in the 
books, that this action may be main- 
tained by the person who has the im- 
mediate reversion, or remainder, aris- 
es from the fact that the action of 
waste, being given by statute, is so 
confined; and one reason for this is, 
that in that action the place wasted 
is recovered, and the action is neces- 
sarily by the person next entitled.” 
Short v. Piper, 4 Del. 181, 182. 


[a] Intervening life estate only 
suspended remedy, for, after its ter- 
mination, the reversioner or remain- 
derman might then bring his action 
for the waste done before that time. 
Duvall v. Waters, 1 Bland (Md.) 569, 
18 Am.D. 350. 


69. Ark.—Eversmeyer v. McCol- 
lum, 283 S.W. 379, 171 Ark. 117; Wat- 
son vy. Wolff-Goldman Realty Co., 
128 S.W. 581, .95 Ark. 18, Ann.Cas. 
1912A 540. 


Cal.—Pavkovich v. Southern 
RecCOGn Cia LOGh LOO. Callens .O. 


Ga.—Griswold v. Greer, 18 Ga. 545. 


Ill.—Ohio Oil Co. v. Daughetee, 88 
N.E. 818, 240 Ill. 361, 36 L.R.A.N.S 


Pac. 


1108; Palmer v. Young, 108 ll. App. 
252. 

Ky.—Brashear v. Macey, 3 J.J. 
Marsh. 89. 

Miss.—Cannon y. Barry, 59 Miss. 
289. 

Mo.—Canada v. Daniel, 157 S.W. 


1032) 275)" Mo.App: bd; 
Adams, 93 Mo.App. 277. 
N.H.—Dennett v. Dennett, 43 N.H. 
499. 
N.C.—Richardson vy. Richardson, 68 
Sib 2175 eo 20eN- Ca TOS aba thamy -v. 


Taylor v. 


[§ 33 


However, the holder of any contingent estate in 
fee,®° or the owner of a reversion in fee determina- 
ble on a contingency,’°® is entitled to an injunction 
to prevent future waste; and in some states the im- 
pediments in the way of maintaining suit, growing 
out of the old action of waste at law, have been re- 
moved by statute,71 and the holder of an estate in 
remainder or reversion, even though another vested 
freehold intervenes, may sue in equity,’? or at law, 
in an action of waste,7* or in an action on the case 
in the nature of waste,’ or in an action of trespass, 
if defendant is a stranger.’® 


Roanoke R., etc., Co., 51 S.E. 780, 139 
N.C. 9, 111 Am.S.R. 764; Peterson. v. 
Herreli; 37 (Sily Eso. S27 SINC. sLoge 
Coward v. Meyers, 6 S.E. 82, 99 N.C. 
198; Gordon v. Lowther, 75 N.C. 193. 


S.C.—Barnes v. Leevy, 100 S.E. 169, 
LL SiO. 476. 


Tex.—Skipper v. Davis, 
59 S.W.(2d) MAB 4. 


Va.—Ivey vy. Lewis, 
133. Va. 122. 


W.Va.—University v. Tucker, 8 S. 
BWee4ho;, 31. OWeVa. 1621: 


Eng.—Perrot v. Perrot, 2 Atk. 94, 
26 Reprint 857; Williams v. Bolton, 
1 Cox 72, 29 Reprint 1068; Bewick v. 
Whitfield, 3 P.Wms. 267, 268 note, 24 
Reprint 1058; Vane v. Barnard, 2 
Vern.Ch. 738, 23 Reprint 1082. 


70. Bender v. Bender, 127 N.E. 22, 


(Civ. App.) 


112 S.E. 712, 


PAYPAL BER 

71. See cases infra this note; and 
notes 72-75. 

[a] Im Nevada Gen. St. § 3274 


gives a right of action to “any person 
aggrieved,” for waste committed by 
a guardian, tenant for life or years, 
joint tenant or tenant in common of 
real property. Price v. Ward, 58 P. 
849, 25 Nev. 203, 49 L.R.A. 459. 

thee Dennett v. Dennett; 43 No. 


73. Halstead v. Sigler, 74 N.E. 257, 
35 Ind.App. 419. 

74 Del.—Short v. 
ARS ies 


Md.—Dickinson vy. Baltimore, 48 
Md. 583, 80 Am.R. 492; McLaughlin 
Vv. bone, 6 tarrn& J. 1s. Duvall cv. 
Waters, 1 Bland 569, 576. 

LT a v. Dennett, 43 N.H. 

N.C.—Dupree_ v. Dupree, 
387, 69 Am.D. 7573 


Piper, 4 Del. 


49 N.C. 
Dozier v. Gregory, 


46 N.C. 100. 
Pa. v. Dieffendafer, 2 
Grant 334. 


W.Va.—McGlamery v. Jackson, 68 


oe 105, 67 W.Va. 417, 21 Ann.Cas. 
239. 
[a] Wendor of land, having no re- 


versionary interest, cannot maintain 
an action against the vendee in the 
nature of waste for injuries commit- 
ted by the vendee to the land. Stauf- 
fer v. Haton, 13 Ohio 322. 


75. Van Deusen vy. Young, 29 N.Y. 
9 [rev 29 Barb. 9]; Livingston vy. 
Haywood, 11 Johns. (N.Y.) 429. 

[a] In New York (1) the common- 
law rule that no person could sue for 
waste unless he had the immediate 
estate of inheritance was modified by 
1 Rev. St. (1st ed) pt 2c 2 tit 5 § 8, 
declaring that a person seized in re- 
mainder or reversion might sue for 
waste or trespass for an injury done 
to the inheritance, notwithstanding 
any intervening estate for life or 

years. Hoolihan y. Hoolihan, 85 N.E. 
1103, LOSING" lO Ann.Cas. 269; 
Van Deusen v. Young, 29) NEY 9 Rob- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 34-37] 


[§ 34] D. Jurisdiction and Venue. A court has 
no jurisdiction of a claim for damages by waste 
committed on land situated outside of the state,"® 
even though made as counterclaim in an action prop- 
erly brought within the state.*7 In jurisdictions 
where common-law waste does not exist and the only 
remedy is in a statutory action for forfeiture, the aec- 
tion to enforce forfeiture must be brought at law, not 
in equity.*8 In a state where the statute on waste 
relates to voluntary waste only, it is held that, be- 
eause of such statute, the court of equity has exclu- 
sive jurisdiction to grant appropriate relief, what- 
ever its nature, in every case of permissive waste.79 
Jurisdiction over an action of waste granted to a 
particular court by statute is not affected by a later 
statute which merely gave an action at law with eq- 
uitable relief in cases where by a previous statute 
the remedy was by bill in equity.®° <A court of eq- 
uity, in an action to enjoin defendants from commit- 
ting waste, has jurisdiction to enjoin other defend- 
ants assisting them, even though the cause of action 
against them is legal in its nature.§1 An action is 
properly brought in the county where the land lies 
both where relief sought is by injunction,®? or by 
forfeiture.** 


[§ 35] E. Limitations. Unless there is an ex- 
press statutory limitation,®® actions relative to waste 
are governed by the provisions relating to limitations 
of actions generally,*® although in an early case 


inson v. Wheeler, 25 N.Y. 252; Carris 


v. Ingalls, 12 Wend. 70: Purton v.]|U.R.A.N.S. 


Watson, 2 N.Y.S. 661; Freer v. Sto- 
tenbur, 2 Abb.Dec. 189, 34 How.Pr.|_ 

440, 2 Keyes 467. (2) It was held} 55, 56. 
under this statute that the action of 25. 


waste mentioned in the statute was 
given to the reversioner against the 
tenant, and the action of trespass, 
. against a stranger only; that under 
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84. See Limitations of Actions §§ 


See statutory provisions. 


86. Sherrill v. Connor, 12 S.E. 588, 
596 107 N.C 630; 


“We think that his honor erred 
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doubt was expressed whether the statute of limita- 
tions could be pleaded to a writ of waste.8* <A stat- 
ute of limitations barring action by a tenant against 
a stranger to recover damages for injuries to the 
possession is not a bar to an action by the reversion 
to recover damages for injuries to the reversion.** 
An action under a statute allowing recovery of treble 
damages for injuries to real estate is not within the 
limitation of penal actions provided for in another 
statute.6® The statute does not begin to run against 
a tenant holding an option to purchase for waste 
committed while it was in force, until the option has 
become extinguished without having been exercis- 
ed.°° 


[§ 36] F. Parties.° In an action to enjoin waste 
all the owners of the reversion should join as plain- 
tiffs,°? and this is also true in an action of waste,?* 
unless it is otherwise authorized by statute.°* Also, 
in an action for waste under the code,®® and in an 
action of tort in the nature of waste all the owners 
of the premises should join as plaintiffs,°® although 
the owner of the intervening estate for life or years 
need not be joined, as plaintiff, in such an action by 
the remainderman.?? The administrator of a tenant 
committing waste is the proper party defendant in 
an action to restrain future waste and for an account 
after his death,®® and his heirs and devisees are not 
necessary parties thereto.°® 


[§ 37] G. Pleading—1. Declaration or Com- 


v. Martin, 73 S.E. 495, 187 Ga. 338, 89] Joinder by tenants in common see 
16. 


Tenancy in Common § 252 text and 
note 99, 


92. Stout v. Dunning, 72 Ind. 3438; 
Woodruff v. Cook, 47 Barb. (N.Y.) 304. 


[a] Remainder in trust.—In a bill 
by the first contingent remainderman 
of a trust estate, against the life 
tenant in possession, to enjoin acts of 


it trespass would not lie against the 
tenant, nor waste against a stranger. 
Livingston v. Haywood, 11 Johns. 
429. (3) It was held that the under- 
tenant of the lessee was not a stran- 
ger, so as to subject him to an action 
of trespass by the reversioner; that, 
being in under the lessee, he was en- 
titled to the same protection that the 
lessee would be, if the action had 
been against him. Livingston v. 
Mott, 2 Wend. 605. 

Waste committed by stranger see 
supra § 21. 

76. Cragin v. Lovell, 88 N.Y. 258, 
ay Nu CiveProe, 12:8. 

77. Cragin v. Lovell, supra. 

1800 Gard ve Beard,” 172,4N.E' 673, 
36 OhioApp. 105. 

79. Collins v. Security Trust Co., 
266 S.W. 910, 206 Ky. 30. 

80. Adams v. Palmer, 6 
(Mass.) 338. 

81. Beatty Oil & Gas Co. v. Blan- 
ton, 245 F. 979. 


82. Walter v. Hammonds, 
Civ.App.) 42 S.W.(2d) 1084. 


[a] Conversion of fee by produc- 
tion of oil and gas constitutes “waste” 
within venue statute, providing that 
“suits to prevent or stay waste on 
Jands must be brought in the county 
in which the land, or a part thereof, 
may lie.” Walter v. Hammonds, (Tex. 
Civ.App.) 42 S.W.(2d) 1084. 


83. Brown v. Martin, 73 S.H. 495, 
13 7eGan o38s 09) LaksAUN-s: 1/6: 


ia] Venue statute, “respecting ti- 
tles to land,” applies to an action un- 
der the code by a remainderman 
against the tenant to have the lat- 
ter’s estate declared forfeited. Brown 


Gray 


(Tex. 


when he told the jury that, on ac- 
count of the continuous character of 
the injury, no statute of limitations 
applied to the permissive waste. 
While we find no-direct authority up- 
on the question, the general principles 
governing the assessment of damages, 
and the application of them, in other 
analogous cases, lead up to a conclu- 
sion very different. . It being ap- 
parent that from the nature of the 
case the liability for permissive waste 
to the same building may be the sub- 
ject of separate actions where it is 
continued after one recovery, we can 
see no reason why his honor should 
not have limited the extent of the re- 
covery by the plaintiffs, laboring un- 
der no disability such as prevented 
the statute from running, to three 
years before the action was brought.” 
Sherrill v. Connor, supra. 


87. Padelford y. Padelford, 7 Pick. 
(Mass.) 152. 


88. Williams v. Lanier, 44 N.C. 30. 
89. Adams  yv. Palmer, 6 Gray 


(Mass.) 338; Goodridge v. Rogers, 22 
Pick. (Mass.) 495. 


90. Powell v. Dayton, ete., R. Co., 
L6"P2 863;"165 Ors 33,08 Am S.R. ool: 


91. Cross references: 


Necessity of joinder of husband and 
wife in action of waste to estate of 
married woman see Husband and 
Wife § 700. 


Persons entitled to sue see supra § 33. 
Persons liable for waste see supra §§ 
DIOS PANE qe) 


Survival of action after death of per- 
son committing waste see Abate- 
ment and Revival § 361. 


voluntary waste, the trustee and sub- 
sequent contingent remaindermen 
should be made parties. Cannon vy. 
Barry, 59 Miss. 289. 


[b] Remainder after sale.—Where 
a contract is made for the sale of 
land, the vendee is a necessary party 
to a bill in equity for an injunction 
to restrain a tenant from committing 
wastes Kidd v. Dennison, 6 Barb. (N. 


$3. Titus v. Sulis, 3 N.S.Dec. 497. 


94. See statutory provisions. 
[a] In Massachusetts, under a 
statute, two or more of several heirs 


may join in an action of waste. 
Sackett v. Sackett, 8 Pick. 309. 


95. Prescott v. Grimes, 136 S.W. 
206, 1438 Ky. 191, 33 L.R.A.N.S. 669. 


$6. Bullock y. Hayward, 10 Allen 
(Mass.) 460, 461. 


“The general rule of the common 
law is familiarly known, that tenants 
in common must sever in real actions, 
because their estates are several; but 
must join in any personal action, even 
for an injury to their real estate, be- 
cause the damages belong to them 
jointly. Daniels v. Daniels, 7 Mass. 
135, 1387; May v. Parker, 12 Pick. 
(Mass.) 34, 38, 39, 22 Am.D. 393. Real 
actions of waste to recover the place 
wasted must therefore be brought by 
them separately, but in a personal ac- 
tion in the nature of waste they must 
all join.” Bullock v. Hayward, supra. 


git: Van Deusen v. Young, 29 N. 
Yen 5 


sities Fleming v. Collins, 2 Del.Ch. 
99. Collins v. Security Trust Co., 


266 S.W. 910, 206 Ky. 30. 
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plaint. As in pleading generally,! plaintiff’s plead- 
ing in an action to recover for or to enjoin waste 
must show the right of plaintiff and the infringement 
of that right by defendant entitling plaintiff to the 
relief sought.? 


Declaration in action at law. In an action for 
waste the declaration must show that plaintiff is en- 
titled to the inheritance, where this is requisite to 
enable him to sue,? and how and in what manner he 
is so entitled,* whether as reversioner or remainder- 


‘man;° that there is some privity of estate between 


A 


him and defendant;° and must specify the quality 
and quantity of waste committed.’ In an action on 
the case in the nature of waste, however, it is not 
necessary for plaintiff to allege that he is entitled to 
the inheritance;® but he must allege the facts on 
which he bases his claim.® So, also, plaintiff must 
allege the facts constituting the waste declared on, 
the acts and the attending cireumstances,?° and, if he 
declares as reversioner for an injury done to his re- 
version, the declaration must allege it to have been 
done to the damage of his reversion, or must state 


Pleading § 
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[§ 3 


an injury of such a permanent nature as to be nec- 
essarily injurious to his reversion.‘ Where the ac- 
tion is given by statute, it is not necessary to recite 
or refer to the statute in the summons or declara- 
tion;!2 but it is necessary that the declaration should 
contain a demand for the particular relief granted by 
the statute,1? and that it should allege the facts on 
which the statutory relief is made to depend.1* A 
declaration sufficiently alleging facts to authorize 
recovery of damages as for waste is not construed as 
a declaration in conversion for recovery of the value 
of things taken away, merely because the declaration 
annexed a statement of such value and contained no 
specific allegation of damages suffered by. reason 
of diminished value of the property wasted.*® 


A bill for an injunction must state facts showing 
plaintiff’s right, defendant’s violation or threatened 
violation, and that the remedy at law is inadequate.?® 
It must also allege facts showing the apprehension of 
further acts of waste well founded, in order to satis- 
fy the conscience of the court,!7? as, for example, 
that defendant has actually commenced waste or has 


held that the bill or complaint should 


1. See Equity § 404; 
140. 

2. See cases infra notes 3-19. 

3. Greenly v. Hall, 3 Del. 9. 

[a] Title as heir or devisee.— 
Where the original owner in fee 
grants the land but reserves an estate 
in himself, plaintiff sufficiently al- 
leges his title as heir to maintain ac- 
tion to recover for and to enjoin waste 
by stating that he is the owner in fee 
simple “subject only to the terms and 
provisions” of the deed. Pavkovich v. 
Southern Pac. R. Co., 87 PB. 1097, 150 
Gal. 39. 

4 Carris v. Ingalls, 12 Wend. (N. 
Y.) 70; Shult v. Barker, 12 Serg.&R. 
(Pa.) 272; Greene v. Cole, 2 Saund. 
228, 235 note 2, 85 Reprint 1022. 


5. Greenly v. Hall, 3 Del. 9. 


6G, Lander vy. Hally 34 N.w. 80, 69 
Wis. 326. 

[a] Writ of waste must charge de- 
fendant either in tenet or tenuit, that 
is, it must show whether at the time 
of the action defendant still holds the 
premises, or whether the term under 
which he held them has_ expired. 
Greene vy. Cole, 2 Saund. 228, 234 note 
1, 85 Reprint 1022. 


7, Greene v. Cole, 2 Saund. 228, 236 
note 8, 85 Reprint 1022. 

8. Rogers v. Coal River Boom, etc., 
Co., 23 S.H. 919, 26 S.E. 1008, 41 W. 
Va. 593. 

[a] Forms of declaration in an ac- 
tion on the case simply say that de- 
fendant was tenant to plaintiff of a 
certain property, and during the ten- 
ancy wrongfully damaged it, specify- 
ing the injury. Rogers y. Coal River 
Boom, ete; 'Co:, 23)°S.H. 919, 26 S.-H. 
1008, 41 W.Va. 593. 

9. Wood v. Griffin, 46 N.H. 230. 

10. Stout v. Dunning, 72 Ind. 343. 

[a] Declarations held sufficient.— 
(1) Allegation that defendant built a 
boom in a river so as to injure plain- 
tiff’'s land. Rogers v. Coal River 
Boom, ete.,/Co., 23 S.E. 919, 26 S.B. 
1008, 41 W.Va. 593. (2) A statement 
that the trees cut were appurtenant 
to a house erected by the testator for 
a country residence, as ornamental 
trees; that the injury was willful, 
and committed by defendant after no- 
tice of the importance of the trees. 


aces v. Wolverton, 5 Paige (N.Y.) 
522. 


[b] Declarations held insufficient. 
—(1) Allegation that defendant had 
“cut large amounts of timber and 
wood on the premises.” Wright v. 
Roberts, 22 Wis. 161. (2) Failure to 
allege that defendant was more than 
a tenant at will in an action on the 
ease for permissive waste. Harnett 
v. Maitland, 16 M.&W. 257, 153 Re- 
print 1184. (3) Failure to aver that 
cutting of timber was without the 
consent of the owner. Dougherty vy. 
Anderson, 3 N.J.Law 428; Matthews 
v. Pemberton, 3 N.J.Law 428. 


11. Proffitt v. Henderson, 29 Mo. 
325; Van Hoozer v. Van Hoozer, 18 
AG ADD: 19; Wood v. Griffin, 46 N.H. 

12. Robinson vy. Kinne, 1 Thomps. 
& CCNY.) 60° Carris vo “Ingalls e122 
Wend. (N.Y.) 70. 


1%. Chipman y. Emerie, 5 Cal. 239. 


ea Reed v. Davis, 8 Pick. (Mass.) 


1& First Nat. Realty & Loan Co. 
us Mason, 171 S.W. 971, 185 Mo.App. 
9 


16. See cases infra this note. 


[a] Facts showing plaintiff’s right. 
—An action by devisees of a fee in 
certain land against testator’s wife 
and persons claiming title through her 
adversely to plaintiffs to enjoin the 
commission of waste is not an ac- 
tion for the construction of a will, 
and hence it is not necessary to set 
out a copy of the will in the com- 
plaint. Cross v. Hendry, 79 N.E. 531, 
89 Ind.App. 246. 


{b] Facts showing violation or 
threatened violation.—The court must 
be satisfied that the acts of waste will 
be committed if it does not interfere, 
and for this purpose the complaint 
may show that defendant has actual- 
ly commenced waste, or that he has 
threatened to commit it. Rodgers v. 
Rodgers, 11 Barb. (N.Y.) 595. 


{c] Irremediable injury.—The bill 
must state facts sufficient to show 
that the injury threatened is irre- 
mediable by the ordinary process of 
legal procedure. Greathouse vy. Great- 
house, 32 S.E. 994, 46 W.Va. 21. 


{d] Insolvency.—(1) It has been 


allege that defendant is insolvent and 
unable to respond in damages (West 
v. Page, 9 N.J.Eq. 119; McCormick v. 
Nixon, 83 N.C. 113; Gause v. Perkins, 
56 N.C. 177, 69 Am.D. 728), (2) except 
where the facts alleged show that the 
injury will be irreparable (Crescent 
City Wharf, etce., Co. v. Simpson, 19 
Pi 4262 Tt Cal. 286% ~Core-v., Bellz 
W.Va. 169; Poertner v. Russel, 33 
Wis. 193), (3) or where a statute pro- 
vides that it shall not be necessary 
to aver or prove insolvency (Lanier 
v. Alison, 31 F. 100). i 


_[e] Bill held sufficient.—(1) Cut- 
ting and removing valuable growing 


timber to the irreparable injury of 
reVersion. Robertson v. Meadors, 73 
Ind. 48. (2) Threatened removal of 


earth, and insolvency of defendant. 
Lyon v. Hunt, 11 Ala. 295, 46 Am.D. 
216. (38) Threatened removal of tim- 
ber without paying the agreed price 
therefor. Cambridge v. Ramser, 185 
P. 862, 48 Cal.App. 722. (4) Threat- 
ened destruction of improvements, 
and insolvency of defendant. Mead- 
ow-Valley Min. Co. v. Dobbs, 6 Nev. 
An Frank y. Brunnemann, 8 W.Va. 

{f] Bill held insufficient.—(1) Fail- 
ure to allege particular acts of waste, 
and facts alleged showing that rem- 
edy at law was adequate. Montgom- 
ery v. Walker, 36 Ga. 515. (2) Alle- 
gations of threats to do certain acts 
without alleging that damage will 
result. Bucklen v. Cushman, 44 N. 
KE (65 D4 sind. s5 1k (3) Allegations 
of facts showing merely ground for 


forfeiture, and praying only for a 
forfeiture. Lefforge v. West, 2 Ind. 
514. (4) Failure to allege facts show- 


ing that trees were of peculiar value, 
that damage was irreparable and 
could not adequately be compensated 
for at law. Green v. Keen, 4 Md. 98, 


17. Baugher v. Crane, 27 Md. 36; 


Green v. Keen, 4 Md. 98; Hamilton 
v. Ely, 4 Gill (Md.) 34; Amelung y. 
Seekamp, 9 Gill & J. (Md.) 468: 


Thompson y. Williams, 54 N.C. 176. 


[a] Allegation of knowledge of 
facts.—The party must show clearly 
that he has personal knowledge of the 
material facts charged, or he must 
produce supplemental proof. Perkins 
v. Collins, 3 N.J.Eq. 482. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 37-40] 


threatened it.1® Irregularities or formal defects in 
the allegations of the bill may be waived by defend- 
ant,1® 


[§ 38] 2. Plea or Answer.2® The plea or answer 
must be responsive to the declaration or com- 
plaint;° but, under the code, defendant may ‘state 
matters constituting an equitable defense and ground 
for affirmative equitable relief.22 The plea of nul 
waste is the general issue in an action of waste.2® 
It admits nothing, but puts the whole declaration in 
issue, and plaintiff must prove his title as laid in the 
declaration, and also the kind of waste stated in it.?4 


[§ 39] 3. Issues and Variance. Evidence of 
waste ex delicto is not admissible under a petition 
charging waste based on breach of covenant.?®> Un- 
der a plea of the general issue in an action of 
waste,*® plaintiff may give in evidence any acts of 
waste committed by a stranger for which defendant 
is responsible,?7 and defendant may give in evidence 
anything that proves that there was no waste.?§ 
But matters of justification or excuse cannot be giv- 
en in evidence under such plea, but must be specially 
pleaded,?°® unless the matters offered in justification 
show that no waste was committed.*°® 


Variance. As in civil cases generally,®? the plead- 
ings and proof in an action relative to waste must 
correspond, and unless the proof supports the alle- 
gations of the pleadings on material matters, the va- 
riance is fatal, and there can be no recovery or relief 


[b] Sufficiency of affidavit.—Under 
a statute providing that the affidavit 


WASTE 


defendant fails to deny any matter of 
fact charged by the complaint and 


[67 C.J.] 635 


granted.** Thus a claim of voluntary waste will 
not be supported by proof of permissive waste,*® 
and, if plaintiff sets out the premises in his declara- 
tion by metes and bounds, a variance in the proof of 
but one of the courses is fatal because it describes 
different land than that declared on.?4 But proof 
that waste was done negligently is held to support 
a complaint that it was committed wrongfully ;*° 
and proof of an equitable title in fee simple to sup- 
port a complaint that plaintiff held a legal title in 
fee simple.*° The fact that the declaration®’. or 
bill®® asserts a broader claim than the facts proved 
will justify is immaterial where the facts proved are 
sufficient to justify the judgment or decree. A vari- 
ance cannot be based on evidence erroneously admit- 
ted under the pleadings to which no objection was 
taken.°9 


[§ 40] H. Evidence—l. Burden of Proof. The 
general rules.as to burden of proof in actions at 
law?° and in equity*! apply in actions to recover for 
and to enjoin waste.*? It devolves on plaintiff to 
show that waste has been committed to his injury, 
and the amount of damage, if any, to the freehold.4? 
This includes the burden of proving that the alleged 
act of the tenant was not rightfully done, for the 
presumption is in favor of the latter until the con- 
trary appears from the evidence.*4 The burden of 
proving affirmative defensive matter rests on defend- 
ant.45 


37. Robinson v. Wheeler, 25 N.Y. 


2525 


Greene v. Cole, 2 Saund. 228, 85 . 


must allege that the affiant has “good 
ground” of apprehension, ete. it is 
insufficient to state that he has 
“sround” to apprehend that defendant 
will commit waste. Leavenworth v. 
Punkett, 7 La. 341. 

18. Rodgers v. Rodgers, 11 Barb. 
(N-Y.) 595. 

[a] General charge in a bill, that 
defendant, an executrix and trustee, 
is committing» waste on testator’s 
property, without specifying an act of 
waste, is not sufficient to sustain. an 
injunction or a receiver. Sanders v. 
Christie, 1 Grant Ch. (Ont.) 137. 

19. Falls Village Water Power Co. 
v. Tibbetts, 31 Conn. 165. 

[a] Waiver.—tirregularities or for- 
mal defects in the allegations of the 
bill may be waived by defendant, as 
by his failing to demur, object to evi- 
dence, or to make any objection until 
after a decree against him on the 
facts. Falls Village Water Power Co. 
v. Tibbetts, 31-Conn. 165. 

20. General issue see Pleading §§ 
317-325. , 

Responsiveness of plea or answer 
generally see Injunctions § 560; Plead- 
ing § 222. 

21. See case infra this note. 

{a] Answer held not responsive.— 
In an action on the case against a 
stranger for throwing down a wall 
and building thereon brought by the 
reversioner, an answer by the stranger 
that his’ house fell against the wall 
damaging it, and that the stranger in 
making repairs had necessarily tres- 
passed on plaintiff’s land, but alleging 
no facts showing a permit to go on 
the land for that purpose is not re- 
sponsive. Taylor v. Stendall, 7 Q.B. 
634, 53 E.C.L. 634, 115 Reprint 629. 

22. Zimmerman vy. Amaker, 10 S.C. 
98, 100. 

“The objection that the answer was 
not responsive to.the complaint can- 
not be taken under the Code. If a 


material to the case, the only effect is 
that the charge of the complaint as 
to such matter stands admitted by an- 
swer. Code, § 191. In this respect an 
answer under the Code differs from 
an answer to a bill in equity under 
the former practice, where the com- 
plainant could gain no advantage by 
the silence of the defendant, and, 
therefore, had a right to put him to 
his answer as to all matters alleged 
by the bill of complaint and material 
to the case.” Zimmerman vy. Amaker, 
supra. ° 

23. Morehouse v. Cotheal, 22 N.J. 
Law 521; Greene v. Cole, 2 Saund. 228, 
238 note 5, 85 Reprint 1022. 


24. Greene v. Cole, supra. 


25. WHarrison vy. Spitz, 16 Ohio 
Cir.Ct.N.S.. 493. 

26. See supra § 38. 

27. Sackett v. Sackett, 5 Pick. 


(Mass.) 191. 


28. Greene v. Cole, 2 Saund. 
238 note 5, 85 Reprint 1022. 

[a] Act of God.—That the injury 
happened by tempest, lightning, ene- 
mies, or the like may be given in evi- 
dence under such a plea. Greene v. 
Cole, 2 Saund. 228, 238 note 5, 85 Re- 
print 1022. 

29. Greene v. Cole, supra. 

30. Adams y. Brereton, 3 Harr.&J. 
(Md.) 124. 


228, 


31. See Pleading § 1187. 

S2. Simms v. Greer, 8 So. 423, 83 
aR 263; Waples v. Waples, 1 Del. 
474, . 


33. Martin v. Gilham, 7 A.&E. 540, 
84 B.C.L. 290, 112 Reprint 574; Pat- 
terson v. Central Canada Loan, etce., 
Co., 29 Ont. 134. 


34... Greenly v. Hall, 3 Del. 9. 

35. Robinson v. Wheeler, 25 N.Y. 
252. 

36 Hardman v. Brown, 88 S.E. 


1016, 77 W.Va. 478. 


Reprint 1022. 

38. Webster v. Peet, 56 N.W. 558, 
97 Mich. 3826. 

39. Cole v. Bickelhaupt, 71 N.Y.S. 
636, 64 App.Div. 6. 

[a] Necessity of objection.—In an 
action for waste committed on a farm, 
it was held not error to allow the in- 
troduction of evidence that an orchard 
thereon had been destroyed by inat- 
tention, such destruction constituting 
permissive waste, although such 
waste was not alleged in the plead- 
ings, where no objection to the evi- 
dence on that ground was taken at the 
trial. Cole v. Bickelhaupt, 71 N.Y.S. 
636, 64 App.Div. 6. 


40. See Evidence § 16. 
: nf See Evidence § 17; Injunctions 
(J. 
42. See cases infra notes 43-45. 


43. . Rutherford v. Wilson, 129 S.W. 
534, 95 Ark. 246, 37 L.R.A.N.S. 763. 


[a] Cutting trees.—Plaintiffs must 
show with reasonable certainty what 
trees were severed by defendant. 
He does not meet the burden of proof 
simply by showing the number of 
stumps of trees counted by witnesses. 
Learned v. Ogden, 32 So. 278, 80 Miss. 
TCO ey 2) CATR Saket Oat 6 


44. Rutherford v. Wilson, 129 S.W. 
534, 95 Ark. 246, 37 I:R.AN.S.. 763: 
Lynn’s Appeal, 31 Pa. 44, 72 Am.D. 
721; Morris v. Knight, 14 Pa.Super. 
324; Glass v. Glass, 6 Pa.Co. 408. 


‘45. Moses v. Johnson, 7 So. 146, 
88 Ala. 517, 16 Am.S.R. 58. 


[a] . Dicense.—Under a_ statute 
which provides that, if a tenant for 
life or years shall commit waste 
“without special license in writing so 
to do, he shall be subject to civil ac- 
tion,’ defendant must establish such 
license as a matter of defense, and the 
want thereof need not be shown by 
Baan Davis v. Clark, 40 Mo.App. 


636 [67 C.J.] 
[§ 41] 2. Admissibility. The general rules govy- 
erning the admissibility of evidence in civil cases*® 
apply in this class of cases.47 An inquiry into the 
use made of the estate alleged to have been wasted, 
and evidence that the method of cultivation follows 
the practice and has the sanction of good farmers of 
the vicinage, are proper;*® but evidence of defend- 
ant’s habit in cutting timber for fuel during a peri- 
od of time when he was owner in fee of the land is 
not,competent on the issue of his alleged waste later 
when he held only a life estate.4® Evidence of de- 
fendant’s good faith®® or ill will®! is admissible un- 
der a complaint charging malice; but a parol license 
to cut is not admissible where the law required a 
writing to give it validity.52 It is error to admit 
evidence of acts of waste by others than defendant 
for whom defendant is not legally responsible,°* or 
acts of waste by defendant which are barred by the 
statute of limitations;*4 but his threats to cut tim- 
ber off the land are admissible as tending to show 
that he did it.°> Evidence is properly admissible to 
show the character of trees cut and sold,®® or of the 
cost of reproduction of buildings destroyed as bear- 
ing on their value when destroyed,’ or of diminish- 
ed value of the inheritance, notwithstanding the val- 
ue of articles destroyed was specified in the peti- 
tion;®& but defendant has no ground for complaint 
where he offered no evidence of diminished value of 
the property, and made no objection to plaintiff’s 
evidence of value of articles removed.°® While it is 
competent for a witness to give his opinion of the 
- value of demised premises before and after the act 
of waste complained of,°° it is not proper to ask him 
how much in his opinion the premises have depreci- 
ated in value by reason of such act;®! nor are opin- 
ions of witness that an act was not injurious to the 
inheritance admissible, where the act complained of 
is per se waste.°? 


46. Relevancy of evidence general- | Mont. 38. 
ly see Evidence §§ 89, 90. 60. Ferguson v. 
47. See cases infra notes 48-62. 162; 


9 [rev 29 Barb. 9]. 
61. 
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Van Deusen y. Young, 29 N.Y. 


[§§ 41-44 


[§ 42] 3. Weight and Sufficiency. Rules as to 
sufficiency of evidence, generally,°* apply in this 
class of cases.°* A verdict assessing damages to 
property sustained through neglect extending over 
a period of years is held to be sufficiently supported 
by estimates of qualified witnesses who have had op- 
portunity to form opinions based on the facts.°° 
Testimony that property was in a bad state of repair 
and beyond possibility of repair with the income 
therefrom is sufficient evidence to support a finding 
that the tenant was not guilty of permissive waste.°® 
The opinion of a forestry expert that trees were de- 
signedly planted for shelter is sufficient evidenze 
that they were so planted, even in the absence of di- 
rect evidence of the settlor’s intent.67 Evidence of 
defendant’s breach of agreement in cutting timber 
sufficiently establishes waste where there was an 
agreement to cut no timber without the reversioner’s 
consent.®® Evidenee which shows with little con- 
flict that the value of timber cut was small, and that 
the cutting was beneficial to the trees’ remaining, 
sufficiently supports an order of court dismissing a 
petition for an injunction.®® 


[§ 43] I. Questions of Law and Fact—1l. In Gen- 
eral. Ordinarily what constitutes waste is a ques- 
tion of law for the court;7° and whether or not waste 
has been committed is a question of fact to be deter- 
mined by the jury under proper instructions from 
the court,*! or, in equity, by the court.72 Certain 
acts are, in contemplation of law, per se, waste,7? 
and in such ease, the only subject of inquiry for the 
jury is whether such acts have been committed.™ 
It is a question of fact for the jury whether the value 
of the property as a whole has been deteriorated by 
the acts complained of.*® 


[§ 44] 2. Cutting or Tapping Trees. The cutting 
of timber for a purpose other than that for which it 
might be legally used by a tenant is per se waste.7® 


Watson, 2 N.Y.S. 661; Jackson v. 
Brownson, 7 Johns. 227, 5 Am.D. 258. 

N.C.—Ward v. Sheppard, 3 N.C. 283, 
2 Am.D. 625. 


Stafford, 33 Ind. 


13) Pa. 


48. King vy. Miller, 6 S.E. 660, 99 
N.C. 583. 

49. Webster v. Webster, 
18, 66 Am.D. 705. 


50. Rutherford y. Aiken, 2 Thomps. 
SEO ACN e Xn) 2.8 Le 


[a] Opinion of witness.—To repel 
a charge of reckless and wanton mis- 
use of the premises, testimony of a 
farmer living in the vicinity that, in 
his opinion, the tenant had done no 
more than was necessary to make a 
living out of the land is admissible. 
King v. Miller, 6 S.E. 660, 99 N.C. 583. 


51. Ferguson v. Rochford, 79 A. 
177, 84 Conn. 202, Ann.Cas.1912B 1212. 


33 N.H. 


52. McGregor v. Brown, 10 N.Y. 
114, 1 Seld.Notes 225. 
53. Learned v. Ogden, 32 So. 278, 


80 Miss. 769, 92 Am.S.R. 621. 


54. Learned v. Ogden, supra. 

55. Davis v. Clark, 40 Mo.App. 515. 

56. Morris v. Knight, 14 Pa.Super. 
324. 

57. Kimble v. City of Newark, 102 


A. 637, 91 N.J.Law 249, L.R.A.1918E 
(es 


538. First Nat. Realty & Loan Co. 
Ay Mason, 171 S.W. 971, 185 Mo.App. 
NG 


59. Erbes v. Smith, 88 P. 568, 35 


Van Deusen v. Young, supra; 
Robinson y. Kinne, 1 Thomps.&C. (N. 
iy) G0; 

62. McGregor v. Brown, 
114, 1 Seld. Notes 225. 

63. See Evidence § 1795. 

64. See cases infra this section. 

65. Fisher’s Ex’r v. Haney, 202 S. 
W. 495, 180 Ky. 257. 

66. Calhoun v. Clark, 154 A. 412, 
9 N.J.Mise. 490. 

67. Weld Blundell vy. 
[1903] 2 Ch. 664. 

68. Yarbrough v. Hurt, 199 S.W. 
911, 1381 Ark. 593. 

69. Miller v. Miller, 162 N.E. 459, 
28 Ohio App. 2038. 

70. Van Syckel v. Emery, 18 N.J. 
Eq. 387. 

71. Md.—Machen y. Hooper, 21 A. 
67, 738 Md. 342. 

N.H.—Webster v. Webster, 
H. 18, 25, 66 Am.D. 705. 

N.J.—Van Syckel v. Emery, 18 N.J. 
Eq. 387. 

N.Y.—Agate v. Lowenbein, 57 N.Y. 
604; Beekman v. Van Dolsen, 18 N.Y. 
S. 376, 68 Hun 487; Eysaman v. Small, 
15 N.Y.S. 288, 61 Hun 628; Jackson 
yv. Tibbits, 3 Wend. 341; 'Purton v. 


OWING 


Wolseley, 


33 N. 


foc ce ove v. Irvine, 
8. 

Va.—Dejarnatte v. Allen, 5 Gratt. 
(46 Va.) 499. 


Eng.—Young vy. Spencer, 10 B.&C. 
145, 21 E.C.L. 70, 109 Reprint. 405; 
Doe v.. Bond; 6 (Bis&eCir 855, 1k ECs 
711, 108 Reprint 318. 

g N.S.—Wilkie v. Richards, 32 N.S. 
295. : 

72. Webster v. Webster, 33 N.H. 

18, 25, 66 Am.D. 705. 


[a] In equity the court must find 
the fact whether waste has been com- 
mitted or threatened. Webster v. 
Webster, 33 N.H. 18, 25, 66 Am:D: 
705. 

73. McGregor v. Brown, 10 N.Y. 
114; Purton v. Watson, 2 N.Y.S. 661; 
suena v. Sheppard, 3 N.C. 283, 2 Am.D. 
25. 

Nile McGregor v. Brown, 10 N.Y. 

4. 


75. Purton v. Watson, 2 N.Y.S. 
661;. King v. Miller, 6 S.E. 660, 99 
aioe 583. 

te McGregor v. Brown, 10 N.Y. 
vet 


“when the law defines waste to be 
whatever does a lasting damage to 
the freehold or inheritance, it does 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 44-48] 


But, where the purpose for which trees were cut,*7 
or the extent to which they may be cut before the 
limit of the lawful purpose is exceeded,’® is in dis- 
pute, the question is for the jury under proper in- 
structions. To bring particular trees within the pro- 
tection of the doctrine applicable to shade and orna- 
mental trees, it must be proved that they were plant- 
ed originally for that purpose,’® and it is for the 
jury to determine from the facts whether such was 
the original intent.8° Whether the working of trees 
for turpentine®! or the tapping of trees for sugar 
making has the effect of destroying them, or of 
shortening their lives, or injuring them for timber 
purposes, so as to constitute waste, is a question 
for the jury.®? 


[§ 45] J. Verdict. A verdict for plaintiff in an 
action of waste should find the place wasted,** but 
great exactness is not neeessary.*4 A mere designa- 
tion of each place wasted, where there are several, is 
sufficient. The verdict is to be favorably constru- 
ed, and the court will set it right as to mere form, 
where the intention of the jury is manifest.*® 


{§ 46] K. Judgment. The general rule that a 
judgment must follow and conform to the verdict** 
has been held not to apply to an action of waste on 


not mean that it is to be left to a;N.S. 763. 


WASTE 


[67 C.J.] 637 


the statute of Gloucester where the verdict for plain- 
tiff is for a very small amount. In such case, the 
court will give defendant leave to enter up judg- 
ment for himself,** regardless of whether the waste 
committed is, in its essence, a deterioration in value 
or merely an alteration of the property.°? An un- 
vacated judgement of forfeiture against a tenant can- 
not be attacked in a later suit by the tenant against 
the reversioner to recover possession.®° 


[§ 47] L. Review. In accordance with the rules 
governing appeals in civil cases generally,®! a find- 
ing on conflicting evidence as to what acts constitute 
waste ordinarily will not be disturbed on appeal;°? 
nor will a verdict relative to waste be reversed for a 
harmless error.°? As in other matters involving ju- 
dicial discretion, the decision of the court in appli- 
cation for writ of estrepement is subject to review 
by the appellate court.° 


[§ 48] M. Costs. Where the jury awards dam- 
ages to plaintiff in an action of trespass for alleged 
waste committed by defendant in amount less than 
full costs of the suit, plaintiff is entitled to recover 
full costs and is not restricted to the amount recov- 
ered in damages.?5 


tiff to take advantage of his judg- 


jury to determine, according to the 
opinions of witnesses, whether the 
act complained of causes such dam- 
age. Certain acts are, in contempta- 
tion of law, per se injurious to the 
freehold, and the only subject of in- 
quiry for the jury is whether such 
acts have been committed. By the 
law of England it is considered waste 
to cut timber. It is also considered 
waste to convert wood-land into 
meadow or pasture or arable land. 
These rules have been modified to 
some extent in this state, in reference 
to wild and uncleared tands leased 
for agricultural purposes. (Jackson 
v. Brownson, 7 Johns. 227, 5 Am.D. 
258; Kidd v. Dennison, 6 Barb. 9.) 
This has been done from the neces- 
sity of the case. The premises 
upon which the waste is alleged 
to have been committed in this 
case, as appears by the bill of 
exceptions, had been cleared and cul- 
tivated. They were let as a dairy 
farm, and there waS a _ covenant 
against waste. It is not pretended 
that all the wood cut down was re- 
quired for fences or repairs of the 
buildings, or for any other purpose 
for which it might be legally used by 
the tenant. Under these circumstanc- 
es, I think that the clearing of the 
wood-land was in itself an act of 
waste; and whether it was so or not 
ts a question of law, to be decided 
by the court and not by the opinions 
of witnesses.” McGregor y. Brown, 
supra. 


77. Ward v. Sheppard, 3 N.C. 283, 2 
Am.D. 625. 


“What shall be deemed waste, must 
in a considerable degree be in the 
discretion of the jury upon evidence. 
It seems to me the evidence rather 
proves that the trees were cut down 
for . sale. The jury will consider 
whether they were cut down for this 
purpose or not; and if they shall be 
of opinion that this was the design, 
then they should find her guilty of 
the waste. If on the contrary the 
evidence proves they were cut down 
with a view to clearing the land, they 


should find her not guilty.” Ward v. 
Sheppard, supra. 
' 78. Ark.—Rutherford v. Wilson, 


129 S.W. 534, 95 Ark. 246, 37 L.R.A. 


Me.—Drown v. Smith, 52 Me. 141. 

Miss.—Warren County v. Gans, 31 
So. 539, 80 Miss. 76. 

N.H.—Chase v. Hazelton, 
ablepals 

N.Y.—Kidd v. Dennison, 6 Barb. 9; 
Jackson v. Brownson, 7 Johns. 227, 5 
Am.D. 258. 

Vt.—Keeler v. Eastman, 11 Vt. 293. 

Eng.—Doe v. Wilson, 11 East 56, 
103 Reprint 925. 

Ont.—Campbell v. Shields, 44 U.C. 
Q.B. 449. 

79. See supra § 16. 

80. Hawley v. Wolverton, 5 Paige 
(N.Y.) 522. 


Oo age le 


81. Lee & Bradshaw v. Rogers,” 
L038 SE. sil, L5LvGar 83s. 

82. Campbell v. Shields, 44 U.C. 
Q.B. (Ont.) 449. 

83. Saekett v. Sackett, “5 Pick. 
(Mass.) 191; Morehouse v. Cotheal, 
22 N.J.Law 521; Redfern v. Smith, 


A nee 262, 9 H.C.L. 571, 130 Reprint 
06. 


84. Morehouse vy. Cotheal, 22 N.J. 
Law 521. 


&5. Morehouse v. Cotheal, supra. 


86. Dejarnatte v. Allen, 5 Gratt. 
(46 Va.) 499. 

[a] Guilty as to part.—Where de- 
fendant was found guilty of waste as 
to part of the premises on which he 
is charged, it amounts to a verdict of 
acquittal as to the residue. More- 
house v. Cotheal, 22 N.J.Law 521. 


87. See Judgments § 106. 


88. Harrow School v. Alderton, 2 
B.&P. 86, 126 Reprint 1170, 1171. 


89. See case infra this note. 


“Lord Eldon, Ch. J. I confess, that 
when this application was first made, 
I was not aware, that under the cir- 
cumstances of the case the Defendant 
was entitled to demand judgment: 
but my Brother Heath has satisfied 
me that the application is supported 
by the current of authorities. I do 
not indeed see precisely on what 
ground those decisions have proceed- 
ed; though I can easily conceive 
many cases in which it may be ex- 
tremely unconscientious for a Plain- 


ment, where such small damages have 
been recovered as in this case. . As, if 
the owner of land suffer his tenant 
to lay out money upon the premises, 
and then bring an action of waste to 
recover possession when the land 
may have been improved to ten times 
the original value. The cases do not 
appear to authorize the distinction 
contended for by my Brother Shep- 
herd. Whether the waste committed 
be by alteration of the property, or 
by deterioration, still the jury, in es- 
timating the damages, take into con- 
sideration the injury which the Plain- 
tiff has sustained; and in this case 
the jury have estimated the damage, 
which these Plaintiffs have sustained, 
by the alteration of their property, 
at three farthings only. The Courts 
of Common Law seem to have enter- 
tained a sort of equitable jurisdiction 
in cases of this kind.’’ Harrow School 
v. Alderton, supra. 


[a] For converting three closes of 
meadow into garden ground, the jury 
gave only one farthing damages for 
each close. The court gave defend- 
ant leave to enter up judgment for 
himself. Harrow School v. Alderton, 
2 B.&P. 86, 126 Reprint 1170. 


90. Amos v. Massey, 130 S.W. 950, 
140 Ky. 54. 


91. Review: 


Where evidence is conflicting see Ap- 
peal and Error § 2855. 


Where error is harmless see Appeal 
and Error § 2878. 


92. Eysaman,v. Small, 15 N.Y.S. 
288, 61 Hun 618; Jackson v. Brown- 
son, 7 Johns. (N.Y.) 227, 5 Am.D. 258. 


93. Smith v. Meiser, 38 N.E. 1092, 
11 Ind.App. 468;. McCartney v. Tits- 
worth, 104 N.Y.S. 45, 119 App.Div. 
PPG une v. Miller, 6 S.E. 660, 99 N. 


eet Smith v. Chappell, 25 Pa.Super. 


yet Savage v. McHale, 8 Pa.Dist. 
[a] Full costs of suit are allowed 


a victorious plaintiff in an action of 
trespass for waste, even though the 
jury gave him only one dollar as dam- 
ages. Costs are not restricted to the 
amount of damages, as defendant con- 
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49-51 


[§§ 


VII. DAMAGES®* 


[§ 49] The damages recoverable are the damages 
to the inheritance, not the present damage to the 
property,®? and the measure of damages is the di- 
minished value of the iand or estate in reversion 
or remainder by reason of the waste or trespass,°® 


taken at its actual value if the waste was not will- 
fully done,®® and at its highest probable or specula- 
tive value warranted by the evidence if the waste 
was willfully committed.t ° 


VIII. FORFEITURE AND TREBLE DAMAGES? 


[§ 50] A. In General. The reversioner’s right to 
a forfeiture of the place wasted and to treble dam- 
ages, first granted by the statute of Gloucester,’ is 
now the law in several of the United States, subject 
to such changes as have been made,* the state stat- 
utes to some extent varying from each other and 
from the statute of Gloucester. In some states, the 
statute of Gloucester is accepted in its entirety and 
followed as a part of the common law of the state,® 
with few statutory exceptions as to persons liable 
thereunder ;7 in some states, it is law by statute,® or 
by several statutes construed together.® The right 
to forfeiture for waste does not exist in some 
states;1° in others, the tenant suffers forfeiture only, 
and not treble damages;? in still others, treble dam- 
ages only.12. The right to treble damages for waste 
under a statutory provision is not affected by a pro- 


vision of the code abolishing the action of waste,*? 
but it cannot be enforced where the complaint sets 
forth two causes of action, waste and conversion, 
and the trial proceeds on the conversion theory.!4 
Following the terms of the particular statute, it has 
been held that the allowance of treble damages is 
not mandatory, but discretionary with the court;!° 
that treble damages*® or forfeiture is decreed only 
for waste committed wantonly and in utter disregard 
for the rights of those who are thereafter to take;+7 
and in some states forfeiture is decreed only when 
the injury to the reversion shall be adjudged equal 
to the unexpired term of the tenant, or to have been 
done in malice.t8 The reversioner may waive his 
right to have a forfeiture declared.?® 


[§ 51] B. Amount: and Extent. The diminution 
in value of the land or of the estate in reversion or 


tended. Savage v. McHale, 8 Pa.Dist. 
560. 

96. Cross references: 

Damages for waste on redemption 
from mortgage sale see Mortgages, 

§ 2223. 

Right to treble damages see infra § 
Set-off in mitigation of damages see 

supra § 32 

97. Campeau v. Hobbs, 242 N.W. 
850, 259 Mich. 93; Van Deusen v. 
Young, a fps “3 Purton v. Watson, 
2 N.Y.S. 

[a] ieee of damages partly to 
the reversioner and partly to a co- 
tenant of defendant is void as to the 
cotenant, especially where the coten- 
ant benefited more from the waste 
than defendant. Perry v. Perry, 170 
N.Y.S. 415, 183 App.Div. 234. 


93. Ala.—Stoudenmire vy. De Barde- 
laben, 4 So. 723, 85 Ala. 85. 
Conn.—Hamden v. Rice, 24 Conn. 


350. 

Mo.—¥First Nat. Realty & Loan Co. 
vy. Mason, 171 S.W. 971, 185 Mo.App. 
37. 

N.Y.—Van Deusen v. Young, 29 N. 
Y. 9 [rev 29 Barb. 9]. 

Pa.—McCullough v. Irvine, 13 Pa. 


438; Morris v. Knight, 14 Pa.Super. 
324. 
[a] In case of waste by cutting 


timber (1) the damages to the place 
wasted are not, necessarily and ex- 
clusively, the value of the wood and 
timber removed, but the solid and 
permanent injury to the inheritance, 
the tenant for life having a right to 
eut wood and timber for necessary 
repairs, and for fuel, and to clear por- 
tions of the land for cultivation. 
Perdue v. Brooks, 5 So. 126, 85 Ala. 
459; Disbrow v. Westchester Hard- 
wood Co., 58 N.E. 519, 164 N.Y. 415; 
Harder v. Harder, 26 Barb. (N.Y.) 
409. (2) But, where the testimony 
shows that good husbandry required 
that a certain percentage of standing 
timber should be left to supply the 
upkeep of the farm, the measure of 


damages is the given percentage of 
the actual value of the timber taken. 
ge v. Wolfe, 204 S.W. 977, 1385 
Ark, 0. 


99. Bodkin v. Arnold, 35 S.E. 980, 
48 W.Va. 108. 


1. Tate v. Field, 40 A. 206, 57 N.J. 

Eq. 53 [aff 42 A. 742, 57 N.J.Eq. 632]. 
2. Cross references: 

Basis for computing treble damages 
see infra § 51. 

Forfeiture by life tenant generally 
see Estates § 118. 

Form of action see supra § 23. 

Inadequacy of forfeiture in certain 
cases see supra § 28 

Jurisdiction of forfeiture cases see 
supra § 34. 


Statute. construed as penal or remedi- 
al see supra § 10. 


3. See supra § 10; 
this note. 


and case infra 


“The punishment for waste by the 
common law was single damages. 2 
Scribner on Dower (2d Ed.) 795. This 
was also the punishment under the 
statute of Marlbridge. 38 Wash. Real 
Prop. (6th Ed.) p 534. By the stat- 
ute of Gloucester all tenants for life 
or years were made liable for waste, 
and it was provided that the tenant 
should forfeit ‘the thing that he hath 
wasted,’ and also pay treble damages. 
Id. It was determined that under the 
words above quoted the place was al- 
so forfeited, and that, if the waste 
be here and there over a wood, the 
whole wood should be forfeited, or, 
if in several rooms of a house, the 
whole house; but if it should be done 
in only one end of the wood or in one 
room of the house, if these places 
could be conveniently separated from 
the rest, the thing wasted and subject 
to forfeiture would be such places 
only, and not the whole estate. 2 Bl. 
Comm. 283.” Roby v. Newton, 49 S.B. 
694, 695, 121 Ga. 679, 68 L.R.A. 601. 


4. See cases infra this section. 
5. See statutory provisions. 


6. Thruston y. Mustin, 23 F.Cas. 
No. 14,013, 3 Cranch C.C. 335; Sackett 
v. Sackett, 8 Pick. (Mass.) 309. 


7. Sackett v. Sackett, supra. 


[a] Tenant in dower.—Whether 
the statute with reference to tenant 
in dower operates to except her from 
statute of Gloucester, quere. Sackett 
v. Sackett, 8 Pick, (Mass.) 309. 


8. Sherrill v. Conner, 12 S.E. 588, 
107 N.C. 543. 


9. Rutherford v. Aiken, 3 Thomps. 
& C. (N.Y.) 60; Robinson v. Kinne, 1 
Thomps. & C. (N. Y¥.) 60. 


10. Williard v. Williard, 56 Pa. 119 
(forfeiture not favored, although 
whether right existed not decided, the 
court holding that estrepement was 
the proper remedy); Phelan v. Boy- 
lan, 25 Wis. 679. 


11. Roby v. ee 
121 Ga. 679, 68 L.R.A. 


12. Chipman v. tae ee 3 Cally 273; 


13. Robinson v. Kinne, 1 Thomps. 
&C. (N.Y.) 60 


14. Coates, Bennett & Reidenback 
v. Russell, 162 N.Y.S. 404. 


15. Isom v. Book, 76 P. 506, 142 
Cal. 666; Isom v. Rex Crude Oil Coy 
ane. 294, 140 Cal. 678; Sherrill v. 
Conner, 12 S.E. 588, 107 N.C. 543. 


16. Isom v. Rex Crude Oil Co., 74 
BP. 294, VA0 Cale G6rss. smithiae Mat- 
ney: 28 S.W. 503, 96 Ky. 228, 16 Ky. 


17. Roby v. Newton,’ es S.B. 694, 
121 Ga. 679, 68 LiR.A. 601 


18. Bollenbacker v. Fritts, 98 Ind. 
50; Sullivan v. O’Hara, 27 N.E. 590; 
1 Ind. App. 259; Perry v. Perry, 170 
N.Y.S.,.415, 183 App.Div. 234; Me- 
Cartney v. Titsworth, 104 N.Y.S. 45, 
119. App, Div. 547; Harder We Harder, 
26 Barb. (N.Y.) 409, See Danziger v. 
Silberthan, 18 N.Y.S. 350, 21 N.Y.Civ. 
Proc. 283 (holding that treble dam- 
ages cannot be recovered on covenant 
for failure to repair). 

19. Hickman v. Irvine, 

(Ky.) : 


tes S.E. 694, 


3 Dana 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 51] 


remainder is the basis of treble damages where re- 
Under the statute of 
Gloucester the forfeiture was expressly limited to the 
place or thing wasted,?! and this is the general rule 


coverable under the statute.2° 


*WASTE.! 
material; stuff that is left over, 


which it was intended; 


less or not useful; 


Phrases: 
“waste or injury.’’? 


Adjectively the word has been employed as in the 
“waste ground,”’® “waste water’® or 
waters,”?° and “waste water from a mine.’?!1! 


As a verb the word is used, as in the phrases 
“wasting assets,”+? “wasting by escape,”!* and “wast- 


phrases 


Broken, spoiled, useless or superfluous 
or that is unfit- 
ted, or cannot readily be utilized for the purpose for 
overplus; useless or reject- 
ed material; refuse matter thrown off in the proc- 
ess of manufacture;® something rejected as worth- 
surplus or useless stuff;* that 
which is of no value; worthless remnant; 
“Suit to prevent waste of land,’® and 


WASTE—WATCH 


refuse.® 


in the United States.?? 
feiture extends to the tenant’s entire interest in 
the premises and is not limited, as in the statute of 
Gloucester, to the place or thing wasted. 
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In some jurisdictions, for- 


of the corporation.”!4 


WATCH.1® [§ 1] A. As Noun. 
piece, or chronometer, to be carried about the per- 
son, the machinery of which is moved by a spring,1® 
being, strictly speaking, neither a jewel nor an 
ornament as these words are used and understood.** 
In this sense the word may be employed as an ad- 
jective, as in the phrases “watch maker’s materi- 
als,”18 “watch movements,”?® “watch plate,”?° and 


A 


small time- 


“watch triummings.’’?! 


‘waste 


nel of a ship.?% 


ing, misusing, or misapplying the property or funds 


20. Evans v. Kohn, 128 N.W. 1006, 
113 Minn. 45; Van Deusen v. Young, 
29 N.Y. 9 [rev 29 Barb. 9]; McCart- 
ney v. Titsworth, 104 N.Y.S. 45, 119 
App.Div. 547; Cole v. Bickelhaupt, 
71 N.Y.S. 636, 64 App.Div. 6; Harder 
v. Harder, 26 Barb. (N.Y.) 409; Robin- 
son v. Kinne, 1 Thomps.&C. (N.Y.) 
60; Kent v. Bentley, 10 Ohio Cir.Ct. 
132, 6 Ohio Cir.Dec. 457 


21. See supra § 10. 
22. Smith v. eae ly, 28 S.W. 
503, 96 Ky. 228, 16 Ky.L. 418; More- 


house v. Cotheal, 22 N.J.Law 521. 

[a] Wood lot.—(1) Waste by cut- 
ting two trees in a wood lot does not 
operate a forfeiture of the whole land. 
Waples v. ‘Waples, 2 Del. 281; Padel- 
ford v. Padelford, 7 Pick. (Mass.) 152. 
(2) But if done sparsim, or all over a 
wood, the whole wood is forfeited. 
Waples v. Waples, 2 Del. 281; More- 
house v. Cotheal, 22 N.J.Law 6521; 
Smith v. Sharpe, 44 N.C. 91, 57 Am.D. 
574. 


[b] Stone wall.—If waste has 
been committed by removing a stone 
wall which did not inclose any land, 
this will not operate as a forfeiture 
of any land. Thacher v. Phinney, 7 
Allen (Mass.) 146. 

{c] Dwelling house.—If waste be 
committed in a dwelling house, only 
such parts of the dwelling house are 
forfeited as the waste is committed 
in. Jackson vy. Tibbits, 3 Wend. (N. 
Y.) 341. 

23. Roby v. Newton, 49 S.E. 694, 
121 Ga. 679, 68 L.R.A. 601. 


1. Waste: 

Jute see Customs Duties § 39. 
Subject to duty in general see Cus- 
toms Duties § 43 text and note 50. 
Tobacco see Customs Duties § 35 note 

62 [a] (4). 
ire in real property law see Waste 


Wool see Customs Duties § 40. 

2. Century D. [quot Standard Var- 
nish Works v. U. S., 59 F. 456, 457, 8 
CICA 178i: 

SpPattonm V.- Ua Sp lO. ©l, 89, Do 
U.S. 500, 505, 40 L.Ed. 233. 

4 Standard D. [quot Central Ver- 
mont Ry. Co. v. U. S., 10 Cust.A. 21, 
35]. 


5. Webster D. [quot Standard Var- 
nish Works v. U. S., 59 F. 456, 457, 8 
CkC ARVATS*  (Rattons v.20 (S32 16s. Ct. 
89, 159 U.S. 500, 508, 505, 40 L.Ed. 283]; 
State v. Howard, 72 Me. 459, 465. 

6 Tidal .Oi1; Co. vi. Grays; / (Tex. 
Civ.App.) 54 S.W.(2d) 10438, 1044. 

7. Daly v. Haight, 156 N.Y.S. 538, 
540, 170 App.Div. 469; Trumbull v. 
Palmer, 93 N.Y.S., 349, 351, 104 App. 
Divine 


nial Prather v. Ross, 17 Ind. 495, 

9. Ryan vy. Gallio, 286 P. 963, 967, 
52 Nev. 330 (surplus water made up 
from water running off from ground 
which has been irrigated; water not 
consumed by the process of irrigation; 
water which the irrigated land will 
not take up). 


[a] Defined also as water which, 
after it has served the purpose of the 
lawful claimant thereto, has been per- 
mitted to run to waste or to escape; 
water which from unavoidable causes 
escapes from the ditches, canals or 
other works of the lawful claimant. 
Kinney Irrigation and Water Rights 
(2d ed) § 332 [quot Rock Creek Ditch 
& Flume Co. v.. Miller, (Mont.) 17 P. 
(2d) 1074, 1077]. 

Subject to capture and use see Wa- 
ters § 443. 

10. Herminghaus vv. Southern Cali- 
fornia Edison Co., 252 P. 607, 617, 200 
Cal. 81; La Jara Creamery & Live 
Stock Ass’n v. Hansen, 83 P. 644, 645, 
35 Colo. 105:, Barker vy. Sonner, 294 P. 
1053;\1054, 1386 -Ory 7755 


11. Pedelty v. Wisconsin Zinc Co., 
134 N.W. 356, 148 Wis. 245, 249. 


12. In re Hopson’s Will, 211 N.Y.S. 
123133, 213A pp.Div. 63.95% 

[a] As “property which may be 
consumed in using’? see In. re Hop- 
SONS vy tect Ne Yes elas: laos clo, 
App.Div. 395. 


13. Commonwealth v. Trent, 77 S. 
W. 390, 392, 117 Ky. 34, 4 Ann.Cas. 
209. 

14. Carey v. Dalgarn Const. Co., 


130 So. 344, 347, 171. La. 246. 

15. Vigilant watch see Collision § 
182; Motor Vehicles § 624; Street 
Railroads §§. 321 note 26 [a], 333 note 
Salads Le Meas: 


In a nautical sense, a word used or at least former- 
ly used to designate a certain portion of a ship’s 
company, appointed to stand a given length of time,?? 
a division, as nearly equal as possible, of the person- 


16. Webster New Int. D. 


_17. Ramaley v. Leland, 48 N.Y. 
539, 542, 3 Am.R. 728 [quot Becker v. 
Warner, 35 N.Y.S. 739, 741, 90 Hun 
187; Briggs v. Todd, 59 N.Y.S. 23, 26, 
28 Misc. 208]; Bernstein v. Sweeny, 
334 NY supete ails 206. 


“Jewelry” 33 C.J. p 834. 
“Ornament” 46 C.J. p 1139. 


18. Maril v. Connecticut F. Ins. Co., 
23 S.H. 4638, 95 Ga. 604, 612, 51 Am. 
S.R. 102, 30 L.R.A. 835. 


19. Hipp Didisheim & Bro. v. U. S., 
123 F. 998, 999 (used to designate the 
motion works, consisting of balances 
and wheels; every essential of a 
watch except the case and dial; every- 
thing essential to keep time). 


As subject to duty see Customs Du- 
ties § 32. 


20. Hipp Didisheim & Bro. v. U. S., 
123 F. 998, 999 (used to register rather 
than to keep time). 


21. Crosby v. Franklin Ins. Co., 5 
Gray (Mass.) 504 (the general defini- 
tion of which is said to be ornaments 
worn in connection with watches, and 
includes a great variety of articles of 
jewelry, Such as are usually worn and 
sold with watches; among which are 
chains, brooches or pins, keys, seals, 
pencils, lockets, rings, and charms). 


Watch jewels as subject to duty see 
Customs Duties § 32. 


22. Dana D. of Sea Terms p 129 
[quot O’Hara v. Luckenbach S.S. Co., 
46° SsCtw lb 7, wl60} 269. Wi Sx SG ae ian, 
79 L.Ed. 313]. 


[a] “In the merchant service all 
hands are divided into two watches, 
larboard and starboard, with a mate 
to command each. .° The, men 
are divided as equally as possible, 
with reference to their qualities as 
ordinary seamen, or boys (as all green 
hands are called, whatever their age 
may be;) but if the number is un- 
equal, the larboard watch has the odd 
one, Since the chief mate does not go 
aloft and do other duties in his watch, 
as the second mate does in his.” Dana 
D. of Sea Terms p 129. 


23. Paasch Marine Encye, pp 300, 
301 [quot O’Hara y. Luckenbach S- S. 
Co. -46 S.Ct. 57) 160) 269 TUiSiers64; 
70 L. Bd. 313]. 


*By PHILIP H. CRAWFORD JR. (Waste—Water inclusive). 
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Phrases: ‘Anchor watch”’?24 and “sea wateh.?’25 


[§ 2] B. As Verb. To tend, to guard, to have in 
keeping.?°® 


Watching over. Preserving, preventing spoliation, 
encroachments or trespasses, and having the right of 
and exercising control or dominion over anything.?? 


WATCHMAN.?® A person whose business it is 
to keep watch or guard, especially a man employed 
to guard a building, ete., at night;?° a sentinel;*° 
one who is employed in protecting against depreda- 
tions or injuries by the elements;%1 one set to espy 
the approach of danger and give an alarm or notice 
of it;*? more particularly, an officer in cities or 
towns, whose duty it is to watch during the night 
and take care of the property of the inhabitants;** 
one who guards the streets of a city or building by 
night.2* The term has been held to be the legal equiv- 
alent of “policeman” at common law, with respect 
to the power to arrest without warrant.®® 


. Phrases: “Watchman in the factory,’?® “watch- 
man kept on the premises,”’7? and “watchman of the 
premises.”?§ 


In marine insurance policy. One who is in a 


WATCH—WATER 


position to see and who should be in close proximity 
to a vessel in his charge at all times in order, if pos- 
sible, to prevent her destruction by a peril insured 
against.°° 

Phrase: “Competent watchman.’’?°® 


WATER.*! [§ 1] A. As Noun. The fluid which 
descends from the clouds in rain and which forms 
rivers, lakes, seas, ete.*? 


Phrases: “Bed rock water,’#? “brook water,’’*4 
“inland body of water,”4® “line of high water,’’*® 
“line of low water,”*? “overflow of water from the 
Mississippi River,’’#® “running and sawing the logs 
with due diligence and as fast as water would per- 
mit,”49 “use of water for power,’®° “water and 
mud,”>! “water on each floor,”’®? “water permit- 
ting,’’>? “water’s edge,”°* and “water used purely for 
manufacturing purposes;”°> also “non-tidal wa- 
ters,”°® “storm and flood waters,’’>’? “taking fish in 
waters,”°’ “tidal waters,”’>® “vagrant waters,’®° 
“waters of a stream,”’®! “waters of Briggs brook,” 
“waters of Lake Michigan,”°? “waters of the gulf,”®* 
“waters of the United States,’®> “waters of this 
state;”°® and “waters used by ships engaged in 


[a] “At sea a ship’s crew is com-] Eureka County, 35 P. 833, 22 Nev. 91, 55. American Brewing Co. v. City 
monly divided into two watches; the| 96]. of. St; louis,” 108° Sow. 12,209) Mo, 
Master, 2nd Mate, 4th Mate (if any) 35. See Arrest 24 note 36 [al; 600. 
with one-half of the seamen and boYS, | and text and notes 37, 50. 56. Churet v. Pilon, 31 Que.Super. 
forming the so-called ‘starboard 2 165, 169 

Ae 36. Ripley v. Attna Ins. Co., 30 N.Y. ’ : 
Watch’; after four hours these are 13 5 h 
relieved by the Chief-mate, and 3rd 6, 160, 86 Am.D. 362. 7 fotl v. Boyd, 286 S.W. 458, 


and the other half 
the 


Officer (if any) 


of the men, who form ‘Port 


Watch.’” Paasch, Marine Hncye. pp 
300, 301. 

24. See Anchor Watch 2 C.J. p 
1335. 

25. See Sea Watch 56 C.J. p 887. 

26. Webster D. [quot Jeffries v. 


State, 32 S.W. 1080, 61 Ark. 308, 311]. 


[a] “Zo look after’ means “to 
watch after.” Webster D. [quot Jef- 
fries v. State, 32 S.W. 1080, 61 Ark. 
308,,0 ltl. 


27. Walker v. Knox, 
App.) 191 S.W. 730, 736. 


28. Watchman: 


Absence of see Municipal Corporations 
§ 1884 note 39 [a]. 


Claims of see Admiralty § 86; Mines 
and Minerals § 845 note 22 [hb]. 
Employment of see Admiralty § 87; 
Fire Insurance § 313; Mines and 
Minerals § 845 note 22 [b]; Mu- 
nicipal Corporations §§ 1260 note 
92 [c], 1444; Railroads §§ 1906, 
2032-2034. 

Night see Municipal Corporations §§8 
1260 note 92 [c], 1444. 

Resisting arrest by see Municipal 
Corporations § 654 note 73 [g]. 


29. New Standard D. [quot Coerver 
v. Crescent Lead & Zinc Corporation, 
ZEGrS.W. So LO; Sk5 WWlos 27612 

30. Webster D. [quot Wenzel v. 
Commercial Ins. Co., 7 P. 817, 67 Cal. 
438, 440]. 

31. Best v. North American Acci- 
dent Ins. Co., 220 N.Y.S; 289, 292, 128 
Mise. 893. ; 

32. Wilkins v. St. Louis, etc, R. 
Co., 13 S.W. 893, 101 Mo. 93, 104. 

33. Bouvier L. D. [quot Harris v. 
Sevier, 138 So. 459, 460, 19 La.App. 
165; Singleton v. Eureka County, 35 
P. 8388, 22 Nev. 91, 96]. 

34. Webster D. [quot Singleton vy. 


(Tex.Civ. 


37. Crocker v. People’s Mut. F. Ins. 
Co., 8 Cush. (Mass.) 79, 82. 

38. Wenzel v. Commercial Ins. Co., 
7 P. 817, 67 Cal. 438, 440. 

39. ANtna Ins. Co. v. Houston Oil 
& Transport Co., 49 F.(2d) 121, 124. 

40. tna Ins. Co. v. Houston Oil & 
Transport Co., supra. 


41. Water: 


Generally see Watercourses post. See 
also Navigable Waters §§ 152-155. 


As mineral see Mines and Minerals § 


42. Webster New Int. D. 


43. Book v. New Castle Wire Nail 
Co., 25 A. 120, 151 Pa. 499, 504. 


44. State Bd. of Health v. Jersey 
City, 35 A. 835, 836, 55 N.J.Eq. 116. 


45. Milton v. State, 221 S.W. 461, 
144 Ark. 3, 4. 


46. Churet v. Pilon, 31 Que.Super. 
TUG BY, LUE 


47. Churet v. Pilon, supra. 


48. Milton vy. State, 221 S.W. 461, 
144 Ark, 3, 6. 


49. Fletcher v. Prestwood, 38 So. 
847, 148 Ala. 174, 176. 


50. Holyoke Water Power Co. v. 
Whiting & Co., 177 N.E. 568, 572, 276 
Mass. 528. 


51. Inman & Co. v. Seaboard Air 
Line Ry. Co., 159 F. 960, 971. 


52. New York Belting, etc., Co. v. 
Washington F. Ins. Co., 23 N.Y.Super. 
428, 433. 

53. Fletcher v. Prestwood, 38 So. 
847, 848, 143 Ala. 174 [cit Joneg v. 
Anderson, 2 So. 911, 82 Ala. 302] (has 
reference to natural conditions, such 
as drought and the like, bearing upon 
the supply of water in a ditch or 
wasteways). 

54. State v. Longfellow, 69 S.W. 
374, 169 Mo. 109, 127. 


473, 116 Tex, 82. 


[a] Distinguished from “waters of 
rivers and streams.” Motl vy. Boyd, 
286 S.W. 458, 473, 116 Tex. 82. 


58. Milton v. State, 221 S.W. 461, 
144 Ark. 1, 3. 


59. Churet v. Pilon, 31 Que.Super. 
165, 169. 


60. Herminghaus v. Southern Cali- 
fornia Edison Co., 252 P. 607, 610, 200 
Cal. 81 (a term which has been dis- 
tinguished from the waters of a river 
annually flowing therein before and 
during and after certain regularly oc- 
curring accretions in the~ volume 
thereof and constituting the usual and 
ordinary flow of such river). 


61. Motl v. Boyd, 286 S.W. 458, 473, 
116 Tex. 82; Hoefs v. Short, 273 S.W. 
785, 786, 114 Tex. 501, 40 A.L.R. 833. 


[a] Distinguished from “storm 
and flood waters.” Motl v. Boyd, 286 
S.w. 458, 473, 116 Tex. 82. 


62. New London Water Board v. 
Perry, 37 A. 1059, 1062, 69 Conn. 461. 


63. The Daniel Ball, 6 F.Cas.No. 
3,564. 


¢ 
64 Crary v. Port Arthur Channel 
Dock Co.,, 4% S.W., 967, 9705.92 Tex 
275, 283. 
65. U.S. v. Smith, 25 S.Ct. 489, 491, 
197 U.S. 386,.49 L.Ed. 801; The Daniel 
Ball, 6 F.Cas.No. 3,564. 


66. The Haytian Republic, 65 F. 
120, 122; Fritz v. State, 115 S.W. 385, 
386, 88 Ark. 571; People v. Miles, 77 
P. 666, 143 Cal. 636, 642; Ray v. The 
Henry Harbeck, 1 Cal. 451, 452; Tuck- 
er v. The Sacramento, 1 Cal. 403, 404, 
452; The Sea Witch, 1 Cal. 162, 164; 
State v. Blount, 85 Mo. 543, 546; 
Swearingen vy. The Lynx, 13 Mo. 519, 
520; Noble v. The St. Anthony, 12 Mo. 
261, 263; Caldwell v. Erickson, 213 P. 
182, 184, 61 Utah 265; Garden Club 
of Virginia v. Virginia Public Service 
Co., 151 S.E. 161, 163, 153 Va. 659. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Es. 


WATER 


trade and commerce.’’®? 


[§ 2] B. As Adjective also the word is employ- 
ed.°s 


Water craft. A term applicable to the means of 
transportation by water;®® any vessel or boat ply- 
ing on water; vessels and boats, collectively ;7° but, 
as usually used, a term applied to small vessels gen- 
erally engaged in coastwise or domestic navigation ;71 
a house boat drawn up on the beach;*2 a wharf 
boat;‘* although it has been said that the term 


does not include a dredge.‘ 


Water cure. A form of torture consisting in fore- 
ing quantities of water into a person’s stomach.7® 


Water district. The area within which water is 
or may be from time to time supplied.‘ 


Water fence. A fence terminating in water of 
such depth that the water itself becomes a sufficient 
fence.77 


Water front.‘® The land surrounding a body of 
water, or facing upon a body of water;*® land, or 
land with buildings, fronting or abutting on a body 
OL syater:>° 


Water machinery. Machinery that is operated by 
water power.®? 

Water-packed bale of cotton. One to the lint of 
which water has been added in such a manner that 
the weight is increased, or one in which water-dam- 
aged cotton is placed, or the sampling sides of which 


[67 C.J.] 641 


are plated with lint cotton not so wet or water- 
damaged.*? 


Water power. Force converted and made available 
by the application of water to a water wheel to the 
end that its energy under the specified head and 
fall may be utilized.8* It is not alone the water 
flowing in a stream, but it includes, even if unde- 
veloped, the site of the dam and the elevation at 
or from which power may be generated by the fall- 
ing water.®4 


Water power site. The real property including 
rights appurtenant thereto or which may become 
appurtenant thereto which, when a water power 
is developed, is necessary or useful for the construe- 
tion and maintenance and operation of a plant for 
the use of a fall of water for the generation of pew- 
ér8 

Water rate.*® A tax or compensation for the fur- 
nishing of a supply of water.S7 It has been said 
that the term is synonymous with “water rent.”% 


Water table. The upper limit of the portion of 
the ground wholly saturated with water, which may 
be near the surface or many feet below it.®° 

Water wells. In oil fields, wells in which the in- 
pour of salt water require constant pumping to re- 
cover the oil, and the continuous services of an at- 
tendant called a “pumper.’’?® 


Other phrases:°! “Bounded to the east by the 
‘water side,’ ”®? “water absorption,’? “water-clos- 


67. Tasmania v. The Common- 
wealth, 39 Austr.C.L.R. 411, 439. 


68. See cases infra this section. 
69. The Saxon, 269 F. 639, 641. 
70. Webster Int. D. 


{a] Zerm as qualified by phrase 
“Or any building in which any goods, 
merchandise, or valuable things are 
kept for use, sale or deposit” in a 
statute relating to burglary. State v. 
Sufferin, 32 P. 1021, 6 Wash. 107, 108. 

“Barge” 7 C.J. p 922. 

SRoat seis. lloas 

“Craft” see Collision § 1. 

“Wouse boat” 30 C.J. p 473. 

“Ship”, 57 C.J.-p 1148. 

“Steamer” 60 C.J. p 16. 

“Steamship” 60 C.J. p 17. 

“Yacht” [40 Cyc 2875]. 


71. The Saxon, 269 F. 639, 641. 

72. Nagel v. People, 82 N.E. 315, 
318, 229 11]. 598. 

73. Gaff v. Flescher, 33 Ohio St. 
107, 114. 

74. Bartlett v. Steam Dredge No. 


14, 64 N.W. 951, 107 Mich. 74, 75, 61 
Am. SR: 314. 


75. See White v. State, 91 So. 903, 
904, 129 Miss. 182, 24 A.L.R. 699 (“The 
‘water cure’ appears to have consisted 
of pouring water from a dipper into 
the nose of the appellant, so as to 
strangle him, thus causing pain and 
horror, for the purpose of forcing a 
confession”). 


Necessity of confessions being 
voluntary see Criminal Law § 1247. 


76. Hunter Dist. Water Supply, 
ete., Bd. v. Newcastle Coal Co., [1896] 
A.C. 82, 84. See also Municipal Cor- 
porations § 4364 note 47 [a]. 

Tita 1AUEbonlsy Meanie of dehicel she el 
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Metc. 


(Mass.) 496, 503. 
78. Terms of similar import: 
“Beach Cole pele 
DOCK 9s! pes. 
“Pier” see Wharves § 4. 
“Seashore” 56: C.J. -p. 1262. 
“Shore’’ 58 C.J. p 695. 
“Strand” 60 CJ. p 132. 
“Wharf” see Wharves § 1. 
79. Columbus, Buckeye Lake & 


Newark Traction Co. v. Malinski, 10 
Ohio N.P.N.S. 374, 376. 


1 
80. Webster D. [quot City of Long 
Beach v. Lisenby, 166 P. 333, 335, 175 
Cal. 575]. 


81. Strong v. La Grange Mills, 37 
Sel lie Ga. lit 119: 


82. Wallace v. Crosthwait, 71 So. 
666, 667, 196 Ala. 356. 


fa] “In other words, if water was 
added to the lint cotton before or at 
the time it was pressed into a bale, 
or wet or water-damaged cotton was 
concealed therein, such a bale iS wa- 
ter-packed. If, however, the seed cot- 
ton entering into the bale was merely 
‘green’ or damp when ginned and 
pressed, and no water or moisture or 
other extraneous matter was added by 
human agency, such a bale could not 
be said tobea . water-packed 
bale of cotton.” Wallace v. Cros- 
thwait, 71 So. 666, 667, 196 Ala. 356. 


83. Holyoke Water Power Co. v. 
Whiting & Co., 177 N.H. 568, 572, 276 
Mass. 528. 


fa] ‘The use of water for power 
according to.common understanding’ 
means its application to a water wheel 
to the end that its energy under the 
specified head and fall may be utilized 
and converted into available force.” 
Holyoke Water Power Co. v. Whiting 


& Co., 177 N.E. 568, 572, 276 Mass. 


84. In re Opinions of the Justices, 
106 A. 865, 869, 118 Me. 503. 


“Tt is all of these combined. It does 
not exist apart from the bed and 
banks of the stream. If the power is 
devoloped, then the potential becomes 
actual, and the use of the momentum 
is attached to the dam and becomes 
an integral part thereof.” In re Opin- 
ions of the Justices, supra. 


85. People ex rel. Horton v. Pren- 
dergast, 162 N.E. 10, 11, 248 N.Y. 215 
(as defined by statute). 


86. See also Constitutional Law § 
632; Landlord and Tenant § £65; 
Municipal Corporations §§ 1537, 2232, 
2238, 283: 


| “Water tax” see Municipal Corpora- 
tions § 4308. 


87. McNeal Pipe, etc., Co. v. How- 
land, 16 S.H. 857, 111 N.C. 615, 624, 
20 L.R.A. 748. 


88. Dasey v. Skinner, 11 N.Y.S. 821, 
823, 57 Hun 593. 


89. Webster D. [quot Beaver Creek 
Lumber Co. v. Risse, 212 P. 1056, 123 
Wash. 525]. 


90. Glendenning v. Superior 
Co., 70 N.E. 976, 977, 162 Ind. 642. 

“Agreement to drill a ‘water well.’ ” 
—Schofield v. School Dist. No. 113, 
Labeite County, 184 P. 480, 481, 105 
Kan. 3438, 7 A.L.R. 788. 

“Well” post. 


91. See also 
Waterworks post. 


92. Bardes v. Herman, 114 N.Y.S. 
1098, 1101, 62 Misc. 428. 


93. City of Chicago v. Singer, 66 
Non 84, 805, 202 Le Tbe 


Oil 


Waterstones post; 


642 [67 C.J.] 


et,”°* “water conditions necessary for the ecrop,”®® 


“water damage,’®® “water deed,’®? “water front- 


age,”°S “water front development,”®® “water gap,”? 
“water-logged,”’? ‘“water-logged wall,”* “water 
mark,”’* “water meter,”> “water mill,”° “water 
plant,”’ “water privileges,”’® “water right,”® “water 
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suits, water supply, water supply district,’ 
“water system,”!*® “water tight,’1* “water transpor- 
tation” ;+° and “water tube boiler.’ 


[§ 3] ©. As Verb. To wet or supply with water; | 


to moisten or overflow with water; to irrigate.1? 
The participle may be employed in an adjective 
sense as in. “watering place” and “watering pur- 
pose.’’1§ 


Watered stock.1° This term is said to embrace a 
variety of transactions,?° and has been defined vari- 
ously as fictitiously paid-up stock;*! stock which 
is issued as fully paid-up stock, when in fact the 
whole amount of the par value thereof has not been 
paid into the treasury of the company;?? stock which 
purports to be paid in full, but which in fact has not 
been paid for;?*° stock issued as bonus or otherwise 


WATER—WATERCOURSE 


without consideration; stock issued for a less sum 
of money than par value; stock issued for labor, 
services, or property, which at a fair valuation is 
less than par value;?4 stock issued for property at 
an overvaluation and where the company does not 
receive money or money’s worth for its stock;?° 
stock which purports to represent, but does not rep- 
resent, in good faith, money paid in to the treasury 
of a company, or money’s worth actually contributed 
to the working capital of the concern;?® also an 
increase in the nominal capital of a corporation 
without any addition, or only a partial addition to 
the actual capital;** the addition of stock issued 
for franchise where the whole net return, compar- 


‘ed with the value of tangibles, is not above a satis- 


factory return on tangible investment alone.?® 


Other phrases: “Feeding and watering,”2® and 
“watered, fed, and cared for.”*° 


*WATERCOURSE.’! Watercourse, in its most 
general sense, means a course or channel in which 
water flows.*2. The term “watercourse” is properly 
applied only to inland waters.°* As applied to non- 


260, 3 Am.R. 585. 


94. See Privy 50 C.J. p 409. 407. 
As nuisance see Nuisances § 297. 11. See Municipal Corporations §§ 
At railroad station see Railroads §§ | 1598, 1948, 2304-2307. 

928-934. 12. Kenwell v. Lee, 184 N.E. 692, 


95. Kelly v. Corrington, (Tex.Civ. 
App.) 105 S.W. 1155, 1156 (the amount 
of water necessary for the crop and 
the proper times for its application). 

96. Maryland Casualty Co. v. Ra- 
zook, 24 F.(2d) 160, 161. 

97. Creer v. Bancroft Land & Ir- 
fiat en Cos, 90) Pe) 22312229, 13 ldaho 


98. Warren v. Vagg, 30 Austr.C.L. 
R. 353, 357; Ali Gunnee Khan v. Fa- 
jwaz, 27 Austr.C.L.R. 289, 293. See 
also Municipal Corporations §§ 598, 
2318-2320, 4013-4021; Navigable Wa- 
ters § 194. 

99. City of Newark v. Central R. 
Co. of New Jersey, 45 S.Ct. 328, 331, 
267 U.S. 377, 69 L.Ed. 666. 


1. Garden Club of Virginia v. Vir- 
ginia Public Service Co., 151 S.H. 161, 
153 Va. 659. 

2. Standard D. [quot Fireman’s 
Fund Ins. Co. v. Globe Nav. Co., 236 
F. 618, 625} (the condition of a ves- 
sel when she becomes heavy and un- 
manageable on account of the leak- 
age of water into the hold). 


3. See American Exch. Nat. Bank 
v. Swope & Mangold, 101 S.W. 872, 46 
Tex.Civ.App. 64, 65 (“the partition 
wall had become what the architects 
and constructors termed, ‘water-log- 
ged,’ that is the brick and mortar had 
rotted from water passing under it’’). 


. 4 Gerrish v. ‘Union Wharf, 26 Me. 

384, 395, 46 Am.D. 568. 

“Bigh-water mark” 29 C.J. p 350. 

“Low-water mark” 38 C.J. p 325. 

5. See Meter 40 C.J. p 654 note 53 
[a]. 

6. See Mills § 16. 

7. See Municipal Corporations §§ 
1528, 1948, 2094. 

8. Piper v. Connelly, 108 Ill. 646, 
652; Nye v. Hoyle, 24 N.E. 1, 120 N. 
V.-195,°205. 

9. See Property § 36. 

10. Creer v. Bancroft Land & Irri- 
gation Co., 90 P., 228, 230, 13 Idaho 


693, 261 N.Y. 113. 


13. McNeill v. Town of Whiteville, 
119 S.E. 6, 186 N.C. 163, 164. 


14. Jose Naples, Inec., v. Great 
Notch Development Co., 149 A. 33, 34, 
8 N.J.Mise. 135; MacKnight Flintic 
Stone Co. v. New York, 52 N.Y.S. 747, 
31 App.Div. 232, 235; MacKnight Flin- 
tic Stone Co. v. City of New York, 43 
Noy S39) 147 os: AppiDiveg23.e 

15. Raisin, Mertilizer -Cow Vemdand: 
Barrow, Jr., Co., 12 So. 388, 97 Ala: 
694, 697. 


16. See Sectional steam-boiler 56 
C.J.-p 1274. 

17. Webster New Int. D. 

“TIrrigate”’ 33 C.J. p 816. f 

18. West Texas Utilities Co. v. 
Lee, (Tex.Civ.App.) 26 S.W.(2d) 457, 
458, 

19.' “Stock” defined see Corpora- 
tions §§ 499, 506, 558. 

20. Thomason y. Miller, 
App.) 4 S.W.(2d) 668, 670. 

21. Cook Stock and Stockholders 
and Corporations § 13 [quot Loud v. 
Solomon, 154 N.W. 738, 188 Mich. 7, 
13]; Bentley v. Zelma Oil Co., 184 P. 
131, 91435 6 OKL ATT slguet. ee iw. 
Cameron, 169 P. 17; 67 Okl. 80]; Smith 
v. Schmitt, 231 P. 176; 181, 112 Or, 687. 


22. Cook Stock and Stockholders 
and Corporations § 13 [quot Loud v. 
Solomon, 154 N.W. 73, 188 Mich. 7, 
13]; Harn v. Smith, 204 P. 642, 644, 
85 Okl. 1387; Bentley v. Zelma Oil Co., 
184 P. 181, 148, 76 Okl. 116 [quot Lee 
v. Cameron, 169 P. 17, 67 Okl. 80]. 


23. Bank of Commerce v. Goolsby, 
196 S.W. 803, 807, 129 Ark. 416. 


24. Thomason vy. Miller, (Tex.Civ, 
App.) 4 S.W.(2d) 668, 670. 


25.. Goodnow v. American Writing 
Paper Co., 66 A. 607, 72 N.J.Eq. 645. 


26. Cook, Stock and Stockholders 
and Corporations § 13 [quot Loud y. 
Solomon, 154 N.W. 73,«75, 188 Mich. 
Walks 

fdr 6 


(Tex.Civ. 


Wiltbank’s Appeal, 64 Pa. 256, 


28. Consolidated Gas Co. v.’ New 
York, 157 F. 849, 878; Lester & Hal- 
tom v. Bemis Lumber Co., 74 S.W. 518, 
TAR ALPEN STO SSSise 


29. Peck v. Chicago Great West- 
tern Ry. Co., 115 N.W. 11138, 1114, 138 
Iowa 187, 189, 128 Am.S.R. 185, 16 
L.R.A.N.S. 883. 


30. Peck v. Chicago Great Western 
R. Co., supra. 


31. See also Bridges § 
roads § 453; Waters, post. 


Drain as watercourse see Drains § 
1 text and note 4. 


32. Parke County v. Wagner, 38 N. 
E. 171, 138 Ind. 609; New York, etc., 
R. Co. v. Speelman, 40 N.E. 541, 12 
Ind.App. 372; Shelby County Com’rs 
v. Castetter, 33 N.E. 986, 34 N.E. 687, 
3 Ind.App. 309; Hawley v. Sheldon, 
24 A. 717, 64 Vt. 491, 33 Am.S.R. 941; 
Phillimore v. Watford Rural Council, 
[19138] 2 Ch. 434. 


[a] Another definition.—‘A chan- 
nel or canal for the conveyance of wa- 
ter, particularly in draining lands.” 
Earl v. De Hart, 12 N.J.Eq. 280, 72 
Am.D. 395 (does not depend upon the 
quantity of water it discharges). 


[b] Ancient watercourse is one 
where the channel through which it 
naturally runs has existed from time 
immemorial. Earl v. De Hart, 12 N.J. 
Eq. 280, 72 Am.D. 395. 


{e] Moistened land (1) below the 
mouth of a stream may constitute a 
watercourse (Morrison v. Officer, 87 
P. 896, 48 Or. 569) (2) on the theory 
that the law of gravitation compelled 
the water to take that direction be- 
cause of the conformation of the land 
(Morrison y. Officer, Supra). ' 


[ad] 


47; Rail- 


Term “cursus aque” synony- 


mous.—Rossi v. Sophia, 300 P. 522, 
163 Wash. 173. 
[e] Waterway synonymous.— 


Smith v. Cameron, 262 P. 946, 123 Or. 
501. ‘ 
“Channel” 11 C.J. 287. : 
33. Chamberlain v. Hemingway, 27 
A. 239, 638 Conn..1;.38 Am.S.R. 330, 22 
L.R.A. 45. 


*By FRANK: L. MORGINSON. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


navigable waters, the term has come to have two dis- 
tinct meanings, the one, and in a more restricted 
sense, when referring to that watercourse in and 
to which riparian rights may attach, and the other, 
when referring to that watercourse through which 


an upper landowner may discharge 


34. St. Louis Merchants’ Bridge 
Terminal Ry. Ass’n v. Schultz, 80 N.E. 
879, 226 Ill. 409; Thompson vy. An- 
drews, 165 N.W. 9, 39 S.D. 477. 


35. Walt v. Phillips, 266 S.W. 71, 
73, 166 Ark. 163; Boone v. Wilson, 
188 S.W. 1160, 125 Ark. 364; Sierra 
County v. Nevada County, 99 P. 371, 
155 Cal. 1; Thompson vy. New Haven 
Water Co., 86 A. 585, 86 Conn. 597, 45 
L.R.A.N.S. 457; Chamberlain v. Hem- 
ingway, 27 A. 239, 63 Conn. 1, 38 Am. 
S.R. 330, 22 L.R.A. 45; Hutchinson v. 
Watson Slough Ditch Co., 101 P. 1059, 
16 Idaho 484, 133 Am.S.R. 125; Peo- 
ple v. Bridges, Sl IN. Dats, 142° -E- 
SO; ALG 7 TR TAL © 6845 Robinson _ v. 
shanks, 20. N-. 713, 118° Ind. -125; 
Falcon v. Boyer, 142 N.W. 427, 157 
Iowa 745; Luther v. Winnisimmet Co., 
9 Cush. (Mass.) 171; Grand Rapids & 
I. Ry. Co. v. Round, 190 N.W. 248, 249, 
220 Mich. 475 [quot Black L. D. (2d 
Ed.) p 1223]; Benson v. Chicago, etc., 
78 Mo. 504; Webb v. Carter, 

776, 121 Mo.App. 147; St. 
Louis, ete., R. Co. v. Schneider, 30 
Mo.App. 620; Jones v. Wabash, etc., 
Re wCo. pls we MovApp azole ast. Bay; 
Sporting Club v. Miller, 161 N.E. 12, 
14, 118 Ohio St. 360; Dissette v. Low- 
rie, 9 Ohio S:&C.P: 545, 6 Ohio N.P. 
392; Kunkle v. Borough of Ford City, 
158 A. 159, 305 Pa. 416; Kislinski v. 
Gilboy, 19 Pa.Super. 453; Case v. 
Hoffman, 72 N.W~ 390, 100 Wis. 314. 
To same effect Gillett v. Johnson, 
30 Conn. 180; Hill v. Cincinnati, etc., 
R. Co., 10 N.E. 410, 109 Ind. 511; Mor- 
rison v. Bucksport, etc., R. Co., 67 Me. 
353; Rossi v. Sophia, 300 P. 522, 163 
Wash. 173; Case v. Hoffman, 54 N.W. 
793, 84 Wis. 438, 36 Am.S.R. 937, 20 
L.R.A. 40; Hoyt v. Hudson, 27 Wis. 
656, 9 Am.R. 473. 

[a] Other definitions: (1) “A 
channel cut through the turf by the 
erosion of running water, with well- 
defined banks and _ bottom, and 
through which water flows, and has 
flowed immemorially, not necessarily 
all the time, but ordinarily, and fre- 
quently for substantial periods of 
each year.’”’ New Jersey, I. & I. R. 
Co. v. Tutt, 80 N.H. 420, 422, 168 Ind. 
205; Vandalia R. Co. v. Yeager, (Ind. 
App.) 110 N.E. 230; Gaskill v. Bar- 
nett, 101 N.E. 40, 52 Ind.App. 654. 
To same effect Missouri Pae lo; 
v. Wren, 62 P. 7,10 Kan.App. 408. (2) 
“A channel, with banks, and bed, and 
running water.” Rait v. Furrow, 85 
P. 934, 74:Kan. 101, 6 L.R.A.N.S. 157, 
10 Ann. Cas. 1044. (3) ee channel 
with defined bed and banks and ha- 
bitually used by water passing down 
as a collected body or stream in sea- 
sons during which streams in the 
region are accustomed to flow is a 
water course in the legal sense.’ 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. South- 
west Cotton Co., (Ariz.) 4 P.(2d) 369; 
Horton v. Goodenough, 194 P. 34, 184 
Cal. 451; San Gabriel Valley’ Country 
Club v. Los Angeles County, 188 P. 
554, 556, 182 Cal. 392, 9 A.L.R. 1200. 
(4) ‘A constant stream of water, 
however small, flowing in a definite 
channel, with bed and banks.” Hayes 
v. Adams, 218 P. 933, 935, 109 Or. 51. 
(5) “A distinct channel and _ bed, 
through which water has flowed im- 
memorially for a substantial portion 
of each year, though not necessarily 
con*inuously.’” Walley v. Wiley, 104 
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ter*° 
waters from his | of discharge.*® 


N.E. /318,; 320,56 Ind.App. 171. . (6) 
“A living stream confined to a chan- 


nel.” Southern Ry. Co. v. Weiden- 
brenner, 109 N.W. 926, 61 Ind.App. 
314. (7) “A living stream of water 


with well-defined banks, and a chan- 
nel and bed.” Scott v. Missouri 
Seuthern R. Co., 139° S.W. 259, 158 
Mo.App. 625. (8) “A living stream, 
with definite banks and channels” 
(Chamberlain v. Hemingway, 27 A. 
239, 63 -Conn, 1, 38 Am.S.R...330, 22 
LRA. 45 [quot Jeffers v. Jeffers, 14 
N.E. 316, 107 N.Y. 650]; Parke Coun- 
ty v. Wagener, 38 N.H. 171, 138 Ind. 
609; New York, ete, R. Co. v. Speel- 
man, 40 N.E. 541, 12 Ind.App. 373; 
Shelby County Com’rs v. Castetter, 33 
N.E. 986, 34 N.E. 687, 7 Ind.App. 309; 
Scott v. Missouri Southern R. Co., 139 
S.W. 259, 158 Mo.App. 625; Gray v. 
Schriber, 58 Mo.App. 173; Le Munyon 
v. Gallatin. Valley Ry. Co., 199 P. 915, 
916, 60 Mont. 517; Jeffers v. Jeffers, 
14=N-E) 316) 107 sN.¥.-7650,, 4 -Silv.A. 
546; Holman v. Christensen, 274 P. 
457, 460, 73 Utah 389), (9) and in this 
definition, the word “living” means 
permanent or continuous (Parke 
County v. Wagner, supra; New York, 
etc., R. Co. v. Speelman, supra). (10) 
“A meandering depression that has 
been worn by the action of running 
water, with a bed and banks forming 
a continuous channel down which 
the water runs when there is water.” 
Benson v. Cook, 201 N.W. 526, 47 S.D. 
Lr Os RE a He Ne iat natural channel, with 
defined bed and banks, through which 
water is conveyed and discharged, of 
varying width and depth.” Belzoni 
Drainage Commission v. Winn, 53 So. 
778, 98 Miss. 359. (12) “A running 
stream of water.’’ Sanguinetti v. 
Pock, 69 P. 98, 100, 136 Cal. 466, 89 
Am.S.R. 169 [quot Black L. D.] (138) 
“A stream having beds, banks, and a 
periodical flow.” Miller v. Eastern 
Ry. & Lumber Co., 146 P. 171, 1738, 84 
Wash. 31. (14) A stream of water 
flowing from a spring, down its bed 
between its banks. Wolf v. Crothers, 
21 Pa.Co. 627. (15) “A stream of wa- 
ter having a bed, sides and banks.” 
Mitchell v. Bain, 42 N.E. 230, 142 Ind. 
604, 614. (16) “A stream of water 
having the characteristics of perma- 
nence, flowing along a defined chan- 
nel, with a bed and banks.”” Beck v. 
Kulesza, (Del.) 156 A. 346, 349. (17) 
“A stream of water ordinarily flow- 
ing in a certain direction, through a 
defined channel, with bed and banks.” 
Weis v. Madison, 75 Ind. 241, 253, 39 
Am.R. 135. To same effect Stanch- 
field v. Newton, 7 N.E. 703, 142 Mass. 
110; Ashley v.- Wolcott, 11 Cush. 
(Mass.) 192; Quinn vy. Chicago, M. & 
St. Pv Ry. iCo., 120: N.W.. 884, 885; 23 
SAD) SL Gaecaie wba dex GING Se, eC (LS) eel 
stream of water usually flowing in 
a particular direction (Shields v. 
Arndt, 4 N.J.Eq. 234) (19) with well- 
defined banks and channels (Hilde- 
brandt v. Montgomery, 234 P. 267, 268, 
113 Or. 687; Borman v. Blackmon, 118 
P. 848, 60 Or. 304; Simmons v. Win- 
ters) 29% P27, 21Or; 36,.28 Am:iS:R. 727. 
To same effect Miller vy. Eastern Ry. & 
Lumber Co., 146 P. 171, 84 Wash. 31). 


[b] A watercourse consists of bed, 
banks, and water. Rickey Land & 
Cattle Co. v. Miller & Lux, 152 F. 11, 
13, 81 C.C.A. 207 [quot Lower Kings 
River Watch Ditch Co. v. Kings River 
& EF. Canal Co., 60 Cal, 408]; Sierra 
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land.** More particularly, a watercourse is a stream 
of water usually flowing in a definite channel, hav- 
ing a bed and sides or banks, and usually discharg- 
ing itself into some other stream or body of wa- 
It implies a source, a current, and a place 


County v. Nevada County, 99 P. 371, 
155 Cal. 1; Lux v. Haggin, 10 P. 674, 
69 Cal. 255; Thompson v. New Ha- 
ven Water Co., 86 A. 585, 587, 86 Conn. 
597, 45 L.R.A. N.S. 457; Tampa Water- 
works Coz vi. Cline, 20 So. 780, 37 Fla. 
586,, 53, Anis. 2627 33° TR, Ae 37 6n 
Southern Ryan Con Va Weidenbrenner, 
109 N.E. 926, 928, 61 Ind.App. 314; 
Barnes v. Sabron, 10 Nev. PAAR Wag- 
ner v. Long Island R. Co., 2 Hun 633, 
5 Thomps.&C. 163; Porter v. Arm- 
strong, 39 S.E. 799, 129 N.C. 101; East 
Bay Sporting Club v. Miller, 161 N.E. 
12, 118 Ohio St. 360; State v. Muncie 
Pulp Co., 104 S.W. 437, 443, 119 Tenn. 
47; Motl v. Boyd, 286 S.W. 458, 467, 
116 Tex. 82; Stephens v. State, 194 S. 
W. 400, 401, 81 Tex.Cr. 177; Hawley v. 
Sheldon, 24 A. 717, 64 Vt. 491, 33 Am. 
S.R. 941; Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316; Eulrich v. 
Richter, 37 Wis. 226; Fryer v. Warne, 
29 Wis. 511. 


[ec] When water has. definite 
source, aS a spring, and takes a defi- 
nite channel, it is a watercourse. 
PAs v. Richards, 22 N.W, 370, 17 Neb. 


[d] Lake fed by streams which 
in times of flood find exit by rapid 
percolation through a bed of gravel, 
so that there is a sensible current 
toward the gravel bed, is a water- 
course. Hebron Gravel Road Co. v. 
Harvey, 90 Ind. 192, 194, 46 Am.R. 199. 


fe] To maintain right to water- 
course, it must appear that the water 
usually flows therein in a certain di- 
rection, and in a regular channel with 
banks and sides. Lux y> Haggin, 10 
P. 674, 69 Cal. 255; State v. Muncie 
Pulp Co., 104 S.W. 437, 119 Tenn. 47; 
Geddis v. Parrish, 21 P. 314, 1 Wash. 
587; Bulrich v. Richter, 41 Wis. 318; 
Bulrich v. Richter, 37 Wis. 226. 


{f] Spring becomes a watercourse 
from the point where the water comes 
to the surface, and begins to flow 
in a channel or bed, with such banks 
or shores as confine the water, and 
cause it to run in a certain direction. 
pool v. Bain, 42 N.E. 230, 142 Ind. 

[g] Character of outlet.—A 
stream may be a watercourse, al- 
though its outlet is over the unchan- 
neled surface of low lands and not 
into another watercourse. Rait v. 
Furrow, 85 P. 934, 74 Kan. 101, 6 L.R 
A.N.S. 158, 10 Ann.Cas. 1044. 


{h] Watercourse may have natur- 
al or artificial origin. S. O. & C. Co. 
v. Ansonia Water Co., 78 A.. 432, 83 
Conn. 611. : 


[i] Sluiceway formed on _ river 
flats between the piers of a bridge 
and sections of a causeway erected 
across such flats and river, by the fill- 
ing in of such causeway and of other 
portions of the flats, and into which 
water flows only during high tide, is 
not a watercourse. Chamberlain v. 
Hemingway, 27 A. 239, 63 Conn. 1, 
38 Am.S.R. 330, 22 L.R.A. 45. 


[j] Water passing from opening 
of lock in a canal does not constitute 
a watercourse. Staffordshire, etce., 
Canal Co. v. Birmingham Canal Nav. 
@or, UR IE a, 2543 5nlicde © hee gorte 

36. Chamberlain v. Hemingway, 27 
A. 239, 68 Conn. 1, 38 Am.S.R. 330, 22 
L.R.A. 45: 
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What law governs. In accordance with the general 
rule that federal courts will make their decisions 
on questions of local law conform to the decisions 
of the courts of the states in which they sit,?7 what 
constitutes a watercourse is a matter of local law 
as to which the federal courts should follow the 
decisions of the state courts.?§ 


*WATERMAN. Any person navigating, rowing, 
or working for hire a passenger boat.°® 


WATERMELON. Both a fruit and a vegetable; 
generically it is included in the genus vegetable, but 


37. See Federal Courts § 170. 


cious product of the Southern field, 
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it is still a species of fruit.t® 


WATERPROOF. A term which when construed 
with reference to the walls and floor of a basement, 
means that they must be so constructed as to keep 
out water and dampness under such circumstances 
and weather conditions as may reasonably be fore- 
seen and anticipated.44 The term has been dis- 
tinguished from “weatherproof.’’#? 


Phrases: “Waterproof cloth,”#% 
proof’ insulation.”*# 


‘ 


and ‘ ‘water- 


199 S.W. 551, 552, 131 Ark. 481, L.R. 


38. Chicago, B. & Q. R. Co. v. Ap- 
panoose County, Iowa, Bd. of Super- 
VASOVSs moos He 29, W0A CrCl AS 573) cou 
L.R.A.N.S. 1117. 

39. Smeed v. Port of London Au- 
thonity, ah t9ns] Wk Be2264 2335 kao 4e 
Kennaird v. Cory & Son, [1898] 2 Q. 
B. 578, 584. j 

40. Massey v. City of Columbus, 
40°S:Ee 263; 264, 9 Ga.App: 9 “Cit is 
immaterial how this, the most lus- 


which is at once a joy to the Northern 
millionaire and at the same time af- 
fords full and serene satisfaction to 
‘Uncle Sambo’ and his brood of pick- 
aninnies, a crop which not only draws 
a stream of gold from outside mar- 
kets, but tickles the palates of all who 
eat it as nothing else can, is denomi- 
nated”). 


SEG ne liC.de Dag Ul, 
41. Ozark Grocer Co. v. Crandall, 


A.1918B 824. 


42. Knowlton v. Des Moines Edi- 
son Light Co., 90 N.W. 818, 117 Iowa 
AL oun 


43. U.S. v. Brown & Eadie, 136 F. 
550, 552, 69 C.C.A. 260; Brown & Ea- 
die v. U. S, 126 F. 446. 


44. Knowlton v. Des Moines Edi- 
son Light Co., 90 N.W. 818, 117 Iowa 
451, 457. 


*By PHILIP H. CRAWFORD JR. (Waterman—Waterproof inclusive). 
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WATERS 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra Pp 675] 


ANALYSIS 


- NATURE, OWNERSHIP, AND CLASSIFICATION [sub-analysis p 645] 

. NATURAL WATERCOURSES [sub-analysis p 645] 

. SUBTERRANEAN AND PERCOLATING WATERS. [sub-analysis p 651] 

. NATURAL LAKES AND PONDS [sub-analysis p 652] 

. SURFACE WATERS [sub-analysis p 652] 

. ARTIFICIAL WATERCOURSES; PONDS AND RESERVOIRS [sub-analysis p 653] 
. APPROPRIATION AND PRESCRIPTION [sub-analysis p 655] 

. CONVEYANCES, LICENSES, AND CONTRACTS [sub-analysis p 659] 

. PUBLIC AND MUNICIPAL WATER SUPPLY [sub-analysis p 660] 


. IRRIGATION [sub-analysis p 667] 


USE OF WATER FOR MECHANICAL AND MANUFACTURING PURPOSES [sub-analysis p 


674] 


ICE [sub-analysis p 674] 


SUB-ANALYSIS 


I. NATURE, OWNERSHIP, AND CLASSIFICATION [§§ 1-2] p 675 
A. Nature and Ownership [§ 1] p 675 
B. Classification [§ 2] p 675 


II, NATURAL WATERCOURSES [(4§ 3-246] p 676 
A. Definition; Elements [§§ 3-7] p 676 
1. Definition [§ 3] p 676 


2. 


_ Elements [§§ 4-7] p 677 


a. Size and Antiquity [§ 4] p 677 

b. Source of Supply [§ 5] p 677 

c. Channel, Bed, and Banks [§ 6] p 679 
d. Continuity of Flow [§ 7] p 681 


B. Riparian Rights [§§ 8-20] p 682 


ie 
2. Adoption or Abrogation of Common-Law Doctrines [§ 9] p 682 
3. Power To Control or Regulate Watercourses [§ 10] p 683 

4. 

5. Right to Natural Flow [§§ 12-13] p 686 


In General [§ 8] p 682 


Persons Entitled to Riparian Rights [§ 11] p 683 


a. Lower Riparian Owner [§ 12] p 686 
b.. Upper Riparian Owner [§ 13] p 690 


. Right To Use Water [§§ 14-17] p 690 


a. In General [§ 14] p 690 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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b. Reasonableness of Use [§ 15] p 694 
ce. Use for Particular Purpose [§§ 16-17] p 695 
(1) Natural Wants [§ 16] p 695 
(2) Artificial Wants [§ 17] p 696 
7. Loss or Suspension of Riparian Right [§ 18] p 696 
8. Proceedings To Determine and Protect Rights [§§ 19-20] p 697 
a. Actions To Quiet Title and Ascertain Rights [§ 19] p 697 
b. Injunction [§ 20] p 698 
C. Obstruction and Detention; Flooding and Flowage [§§ 21-114] p 698 
1. Obstruction of Watercourse and Detention. of Water [§§ 21-33] p 698 
a. Right to Natural Flow of Stream [§ 21] p 698 
b. Right To Obstruct or Detain Water [§§ 22-23] p 700 
(1) In General [§ 22] p 700 
(2) Reasonableness of Detention or Use [§ 23] p 700 5 
c. Nature and Extent of Obstructions [§§ 24-30] p 701 
(1) In General [§ 24] p 701 
(2) Dams [§ 25] p 701 
(3) Embankments, Levees, and Other Works To Protect Property [§§ 26-27] p 702 
(a) In General [§ 26] p 702 
(b) Flood Waters [§ 27] p 703 
(4) Bridges, Railroad Embankments, and Other Works [§§ 28-30] p 704 
/ (a), In General [§ 28] p 704 
(b) Degree of Care and Skill Required in Construction [§ 29] p 707 
(c) Extraordinary Rains and Floods [§ 30] p 708 
d. Grants, Licenses, and Prescription [§ 31] p 709 
e. Persons Liable [§ 32] p 710 
f. Removal or Abatement of Obstructions [§ 33] p 711 
2. Flowage of Lands [§§ 34-59] p 711 
a. Right To Flow Lands [§§ 34-54] p 711 
(1) In General [§ 34] p 711 
(2) Statutory Proceedings To Acquire Right of Flowage [§§ 35-46] p 712 
(a) In General [§ 35] p 712 
(b) Proceedings Instituted by Mill Owners [§ 36] p 713 
(c) Proceedings Instituted by Owner of Land Flowed [§ 37] p 713 
(d) Procedure [§§ 38-46] p 713 
aa. In General [§ 38] p 713 
bb. Parties [§ 39] p 714 
ec. Pleading [§ 40] p 714 
-dd. Evidence [§ 41] p 714 
ee. Assessment of Damages [§ 42] p 715 
ff. Verdict, Findings, and Award [§§ 43-44] p 715 
(aa) In General [§ 43] p 715 
(bb) Effect of Findings and Award [§ 44] p 715 
gg. Appeal and Review [§ 45] p 715 
hh. Costs [§ 46] p 715 
(3) Prescriptive Rights [§ 47] p 716 
(4) Grants and Reservations [§§ 48-52] p 718 
(a) In General [§ 48] p 718 
(b) Extent of Right Conveyed [§ 49] p 719 
(c) Transfer of Mill and Dam [§§ 50-51] p 720 
aa. Incidental Conveyance of Appurtenant Easement [§ 50] p 720 
bb. Creation of Easement by Implication [§ 51] p 720 
(d) Transfer of Land Flowed [§ 52] p 720 
(5) Leases, Licenses, and Contracts [§ 53] p 720 


—_—_—_— cesses 
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(6) Abandonment or Loss of Rights [§ 54] p 721 
b. Liability for Injuries [§§ 55-59] p 722 
(1) In General [§ 55] p 722 
(2) Works Erected by Public or Statutory Authority [§ 56] p 723 
(3) Floods and Freshets [§ 57] p 723 
(4) Flowage through Percolation [§ 58] p 724 
(5) Persons Liable [§ 59] p 724 
3. Remedies [§§ 60-113] p 725 
a. For Deprivation of Waters [§§ 60-67] p 725 
(1) Actions for Damages [$$ 60-65] p 725 
(a) Right of Action [§ 60] p 725 
(b) Defenses [§ 61] p 725 
(c) Pleading [§ 62] p 725 
(d). Issues, Proof, and Variance [§ 63] p 726 
(e) Hvidence [§ 64] p 726 
(£) Trial [§ 65] p 726 
(2) Injunction [§ 66] p 727 
(3) Damages [{§ 67] p 728 
b. For Flooding and Flowage [§§ 68-113] p 728 
(1) In General [§ 68] p 728 
(2) Actions at Law [§§ 69-94] p 728 
(a) Right of Action [§§ 69-72] p 728 
aa. In General [§ 69'] p 729 
bb. When Cause of Action Accrues [§ 70] p 729 
ec. Successive Actions [§ 71] p 729 
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dd. Effect of Existence of Statutory Remedy [§ 72] p 729 


(b) Nature and Form of Action [§ 73] p 729 
(c) Jurisdiction and Venue [§ 74] p 729 
(d) Limitations [§ 75] p 731 
(e) Defenses [§§ 76-80] p 731 
aa. In General [§ 76] p 731 
bb. Acquiescence and Estoppel [§ 77] p 731 


ce. Hasement, or Grant of Right To Flood [§ 78] p 732 


dd. Injury Attributable to Other Causes [§ 79] p 732 
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ee. Contributory Negligence and Duty To Prevent Injury [§ I p 732 


(f) Parties [$§ 81-82] p 733 
aa. Who May Sue [§ 81] p 733 
bb. Joinder of Parties [§ 82] p 734 
(g) Pleading [§§ 83-84] p 734 
aa. Declaration, Petition, or Complaint [§ 83] p 734 
bb. Plea, Answer, and Reply [§ 84] p 736 
(h) Issues, Proof, and Variance [§§ 85-87] p 736 


aa. Issues Raised and Matters To Be Proved [§ 85] p 736 
bb. Evidence Admissible under Pleadings [§ 86] p 737 


ec. Variance [§ 87] p 737 
(i) Evidence [§§ 88-90] p 738 
aa. Presumptions and Burden of Proof [§ 88] p 738 
bb. Admissibility [§ 89] p 739 
cc. Weight and Sufficiency [§ 90] p 742 
(j) Trial [§§ 91-93] p 743 
aa. Questions of Law and Fact [§ 91] p 748 
bb. Instructions [§ 92] p 745 
ce. Verdict and Findings [§ 93] p 749 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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(k) Judgment [§ 94] p 750 
(3) Injunction [§$ 95-103] p 750 
(a) In General [§ 95] p 750 
(b) Nature and Extent of Injury [§ 96] p 752 
(c) Effect of Existence of Statutory Remedies [§ 97] p 753 
(d) Conditions Precedent [§ $8] p 753 
(e) Defenses [§ 99] p 754 
(f) Parties [§ 100] p 755 
(g) Pleading [§ 101] p 755 
(h) Evidence [§ 102] p 756 
(i) Hearing, Determination, and Relief [§ 103] p 757 
(4) Damages [§§ 104-113] p 760 
(a) In General [§ 104] p 760 
(b) Permanent Injury [§ 105] p 761 ~ 
(ce) Occasional Injury [§ 106] p 763 
(d) Injuries from Nuisance [§ 107] p 764 
(e) Structures Lawfully but Negligently Built [§ 108] p 765 
(f) Loss of Live Stock [§ 109] p 765 
(g) Injuries to Crops and Pastures [§ 110] p 765 
(h) Nominal Damages [§ 111] p 766 
(i) Punitive Damages [§ 112] p 766 
(j) Mitigation of Damages [§ 113] p 766 
4, Indictment [§ 114] p 766 
D. Deepening Natural Channel [§ 115] p 766 
E. Pollution [§§ 116-161] p 767 
1. Right to Purity of Water [§§ 116-120] p 767 
a. In General [§ 116] p 767 
b. Nature of Right [§ 117] p 768 
c. Principles Governing [§§ 118-120] p 768 
(1) Subjection of Right to Right of Reasonable Use [§ 118] p 768 
(2) Pollution from Other Sources [§ 119] p 770 
(3) Necessity To Mitigate or Prevent Injury [§ 120] p 770 
2. Particular Pollutions [§§ 121-125] p 771 
a. Sewage [§ 121] p 771 
b. Surface Drainage [§ 122] p 772 
ce. Refuse from Mines and Mining Operations [§ 123] p 772 
d. Refuse from Mills and Factories [§ 124] p 774 
e.* Miscellaneous Causes [§ 125] p 775 
3. Acquisition of Right To Pollute [S$ 126-127] p 776 
a. By Purchase [§ 126] p 776 
b. By Prescription [§ 127] p 776 
4. Persons Entitled to Relief [§ 128] p 777 
5. Persons Liable [§§ 129-130] p 778 
a. In General [§ 129] p 778 
b. Joint and Several Liability [§ 130] p 779 
6. Remedies [§§ 131-161] p 780 
a. In General [§ 131] p 780 
b. Action for Damages [§§ 132-145] p 780 
(1) In General [§ 132] p 780 
(2) Defenses [§ 133] p 781 
(3) Parties [§ 134] p 782 
(4) Pleading [§ 135] p 782 
(5) Issues, Proof, and Variance [§§ 136-139] p 783 
(a) Issues [§ 136] p 783 


‘ 
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(b) What Must Be Proved [§ 137] p 783 
(c) Evidence Admissible under Pleadings [§ 138] p 784 
(d) Variance [§ 139] p 784 
(6) Evidence [§§ 140-142] p 784 
(a) Presumptions and Burden of Proof [§ 140] p 784 
(b) Admissibility [§ 141] p 784 
(c) Weight and Sufficiency [§ 142] p 786 
(7) Trial [§§ 143-144] p 787 
(a) In General [§ 143] p 787 
(b) Instructions [§ 144] p 788 
(8) Verdict and Judgment [§ 145] p 789 
e. Relief in Equity [§§ 146-159] p 789 
(1) In General [§ 146] p 789 ; 
(2) Determination of Right at Law [§ 147] p 791 
(3) Injury [§§ 148-149] p 791 
(a) Necessity for [§ 148] p 791 
(b) Relative Injury [§ 149] p 791 
(4) Defenses [§§ 150-152] p 792 
(a) In General [§ 150] p 792 
(b) Laches [§ 151] p 792 
(ec) Estoppel [§ 152] p 792 
Preliminary Injunction [§ 153] p 793 
Parties [§ 154] p 793 
(7) Pleading [§ 155] p 793 
(8) Evidence [§ 156] p 794 
(9) Hearing before Master [§ 157] p 795 
(10) Relief Awarded [§ 158] p 795 
(11) Costs [§ 159] p 795 
d. Damages [§ 160] p 795 
e. Criminal Prosecution [§ 161] p 799 
F. Diversion [§§ 162-221] p 799 
1. Definition and Nature [§ 162] p 799 
2. Right To Divert [§§ 163-172] p 800 
a. In General [§ 163] p 800 
b. Purpose of Diversion [§§ 164-167] p 802 
(1) In General [§ 164] p 802 } 
(2) Storage or Sale of Water [§§ 165-166] p 802 
(a) Storage [§ 165] p 802 
(b) Sale [§ 166] p 803 
(3) Use on Nonriparian Lands [§ 167] p 803 
ce. Manner of Diversion [§§ 168-169] p 803 
(1) In General [§ 168] p 803 
(2) Flooding Lands [§ 169] p 804 
d. Place of Diversion [§ 170] p 804 
e. Extent of Diversion [§ 171] p 804 _ 
f. Restoration of Water [§ 172] p 805 
3. Right To Object to Diversion [§ 173] p 805 
4. Persons Liable [§ 174] p 806 
5. Remedies [§§ 175-220] p 806 
a. Abatement [§ 175] p 806 
b. Action at Law [§§ 176-190] p 806 
(1) In General [§ 176] p 806 
(2) Defenses [§§ 177-178] p 807 
(a) In General [§ 177] p 807 
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“(b) Estoppel [§ 178] p 807 
(3) Venue [§ 179] p 808 
(4) Parties [§§ 180-181] p 808 
(a) In General [§ 180] p 808 : 
(b) Joinder [§ 181] p 808 
(5) Pleading [§§ 182-183] p 808 
(a) Declaration, Complaint, or Petition [§ 182] p 808 
(b) Plea or Answer [§ 183] p 808 
(6) Issues, Proof, and Variance [§ 184] p 808 
(7) Evidence [§§ 185-187] p 809 
(a) Burden of Proof [§ 185] p 809 
(b) Admissibility [§ 186] p 809 
(c) Weight and Sufficiency [§ 187] p 810 
(8) Trial [§§ 188-190] p 810 
(a) In General [§ 188] p 810 
(b) Questions of Law and Fact [$ 189] p 810 
(c) Instructions [§ 190] p 810 . 
©. Injunction [§§ 191-213] p 811 
(1) In General [§ 191] p 811 
(2) Nature and Extent of Injury [§ 192] p 812 
(3) Diseretion [§ 193] p 813 
(4) Defenses [§§ 194-195] p 813 
(a) In General [§ 194] p 813 
(b) Laches [§ 195] p 814 
(5) Venue [§ 196] p 814 
(6) Time for Proceeding [§ 197] p 814 
(7) Parties [§ 198] p 814 
(8) Pleading [§§ 199-201] p 814 
(a) Bill, Complaint, or Petition [§ 199] p 814 
(b) Plea or Answer [§ 200] p 815 
(ec) Cross Bill or Cross Complaint [§ 201] p 815 
(9) Evidence [§§ 202-205] p 815 
(a) Presumptions [§ 202] p 815 
(b) Burden of Proof [§ 203] p 815 
(c) Admissibility [§ 204] p 816 
(d) Weight and Sufficiency [§ 205] p 816 
(10) Hearing [§§ 206-208] p 816 
(a) Necessity [§ 206] p 816 
(b) Dismissal and Nonswit [§§ 207-208] p 816 
aa. Dismissal [§ 207] p 816 
bb. Nonsuit [§ 208] p 816 
(11) Decree [§§ 209-212] p 817 
(a) In General [§ 209] p 817 
(b) Teinporary Injunction [§ 210] p 817 
(ce) Mandatory Injunction [§ 211] p 818 
(d) Damages [§ 212] p 818 
(12) Costs [§ 213] p 818 
d. Damages [§§ 214-220] p 818 
(1) In General [§ 214] p 818 
(2) Expense of Procuring Water from Another Source [§ 215] p 820 
(3) Nominal Damages [§ 216] p 820 
(4) Mitigation or Reduction of Damages [§ 217] p 820 
(5) Exemplary or Punitive Damages [§ 218] p 820 
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(6) Excessive or Inadequate Damages [§. 219] p 820 
(7) Apportionment [§ 220] p 821 
6. Criminal Liability [§ 221] p 821 
G. Bed and Banks of Stream [§§ 222-246] p 821 
1. In General [§§ 222-228] p 821 
a. Ownership [§§ 222-226] p 821 
(1) Of Bed of Stream [§§ 222-223] p 821 
(a) In General [§ 222] p 821 
(b) Apportionment-[§ 223] p 823 
(2) Of Banks of Stream [§ 224] p 823 
(3) Of Flats and Islands [§ 225] p 823 
(4) What Law Governs [§ 226] p 824 
b. Reclamation and Improvement [§ 227] p 824 
ec. Use of Bed of Stream in Public Domain [§ 228] p 824 
2. Accretion and Alluvion [§§ 229-236] p 825 
a. What Constitutes [§ 229] p 825 
b. Title to Alluvion [§§ 230-233] p 825 
(1) In General [§ 230] p 825 
(2) Point of Commencement [§ 231] p 826 
(3) Necessity of Title to Water Line [§ 232] p 826 
(4) Time of Accretion [§ 233] p 827 
ce. Public Rights in Alluvion [§ 234] p 827 
d. Division of Land Formed by Accretion [§ 235] p 827 
e. Right To Remove Alluvion [§ 236] p 827 
. Batture [§ 237] p 827 
. Reliction or Dereliction [§ 238] p 827 
. Avulsion [§ 239] p 828 
. Erosion [§ 240] p 828 
. Reappearance of Land after Submergence or Erosion [§ 241] p 829 
. Stranded or Floating Property [§ 242] p 829 
Remedies and Procedure [§ 243] p 829 
. Conveyances and Contracts [§§ 244-246] p 830 
a. Private Conveyances [§§ 244-245] p 830 
(1) Riparian Lands, Bed of Stream, and Flats [§ 244] p 830 
(2) Alluvion [§ 245] p 831 
b. Public Grant [§ 246] p 831 
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Ill. SUBTERRANEAN AND PERCOLATING WATERS [§§ 247-273] p 833 
A. History, Definitions, and Nature [§ 247] p 833 
B. Presumptions as to Nature [§ 248] p 834 
C. Rights [§§ 249-258] p 834 
1. General Rule [§§ 249-252] p 834 
a. Flowing Waters in General [§ 249] p 834 
b. Percolating Waters in General [§ 250] p 834 
ce. Springs [§ 251] p 835 
d. Artesian and Other Underground Basins [§ 252] p 836 
2. Nature and Extent of Use [§§ 253-256] p 836 
a. Flowing Waters [§ 253] p 836 
b. Percolating Waters [§§ 254-256] p 837 
(1) English Common-Law Doctrine [§ 254] p 837 
(2) Reasonable Use Doctrine [§ 255] p 838 
(3) Correlative Rights Doctrine [§ 256] p 839: 
3. Effect of Malice [§ 257] p 840 
4. Effect.of Allowing Water To Run to Waste [§ 258] p 841 
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D. Violation of Rights [§§ 259-261] p 841 
1. Obstruction or Diversion [§§ 259-260] p 841 
a. In General [§ 259] p 841 
b. Injuries to Wells, Reservoirs, and Springs [§ 260] p 842 
2. Pollution [§ 261] p 843 . 
E. Remedies [§§ 262-272] p 843 
1. Right and Form of Action [§§ 262-263] p 843 
a. Actions at Law [§ 262] p 843 
b. Injunction [§ 263] p 844 
2. Parties [§ 264] p 845 
. Pleading [§ 265] p 845 
4. Evidence [§§ 266-268] p 845 
a. Burden of Proof [§ 266] p 845 
b. Admissibility [§ 267] p 845 ~ 
ce. Werght and Sufficiency [§ 268] p 846 
. Questions of Law and Fact [§ 269] p 847 
. Instructions [§ 270] p 847 
. Verdict and Findings [{§ 271] p 847 
. Judgment and Decree [§ 272] p 848 
F. Damages [§ 273] p 848 
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- IV. NATURAL LAKES AND PONDS [$§ 274-285] p 849 y 
A. What Are Lakes and Ponds [§§ 274-275] p 849 
1. In General [§ 274] p 849) ; 
2. Particular Large Lakes of North America [§ 275] p 849 
B. Rights in Lakes and Ponds [§§ 276-283] p 850 
. In General [§ 276] p 850 
. What Law Governs [§ 277] p 850 
. Ownership, Access to, and Use of, Water [§ 278] p 850 
. Maintaining Natural State of Water [§ 279] p 852 
. Rights to Beds and Banks [§ 280] p 852 
. Accretion and Reliction [§ 281] p 856 
. Outlets [§ 282] p 856 
. In Great Ponds [§ 283] p 857 
C. Remedies [§§ 284-285] p 858 
1. In General [§ 284] p 858 
2. Equitable Remedies [§ 285] p 859 
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‘V. SURFACE WATERS [§§ 286-329] p 862 
A. What Are Surface Waters [§ 286] p 862 
B. Rights, Duties, and Liabilities [§§ 287-311] p 864 
1. In General [§ 287] p 864 
2. Natural Flow or Drainage and Obstruction Thereof [§§ 288-297] p 864 
a. Rural Property [§§ 288-291] p 864 
(1) Ciwil-Law Rule [§ 288] p 864 
(2) Common-Law or Common-Enemy Rule [§ 289] p 866 
(3) Modified Common-Law Rule [§ 290] p 867 
(4) Obstruction of Natural Drainways or Depressions [§ 291] p 868 
b. Urban Property [§ 292] p 869 
e. Construction and Maintenance of Railreads [§§ 293-297] p 869 
(1) In General [§ 253] p 869 
(2) Obstruction of Natural Flow or Drainage [§§ 294-297] p 869 
(a) Civil-Law Rule [§ 294] p 869 
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(b) Common-Law Rule and Modifications Thereof [§ 295] p 871 
(¢) Crossing Gully, Ravine, or Natural Depression [§ 296] p 873 
(d) Effect of Grant of Right of Way and Condemnation [§ 297] p 873 
3. Artificial Drainage of Land [§§ 298-305] p 873 
a. General Rules [§§ 298-303] p 873 
(1) In General [§ 298] p 873 
(2) Increase of Flow or Change of Place or i diunek of Discharge [§ 299] p 875 
(3) Accumulation and Discharge in a Body [§ 300] p 877 
(4) Draining Swamp, Bog, Marsh, or Pond [§ 301] p 878 
(5) Discharge into Natural Watercourse or Depression [§ 302] p 879 
(6) Discharge into Street, Alley, or Highway [§ 303] p 880 _ 
b. By Railroad Companies [§ 304] p 881 
e. Obstruction of Artificial Flow or Drainage [§ 305] p 882 
4. Creation and Transfer of Easement or Right of Drainage [§§ 306-309] p 882 
a. By Grant, Contract, or License [§ 306] p 882 
b. By Prescription [§ 307] p 883 
ce. On Severance of Tenements [§ 308] p 885 
d. Abandonment, Forfeiture, or Loss of Right [§ 309] p 885 
5. Contractual or Prescriptive Right To Obstruct Natural Flow [§ 310} p 886 
6. Rain Water and Eavesdrip [§ 311] p 886 
C. Persons Liable [§ 312] p 887 
D. Remedies [§§ 313-329] p 888 
1. Actions for Damages [§§ 313-323] p 888 
a. Right of Action and Defenses [§ 313] p 888 
b. Parties [§ 314] p 889 
ce. Pleading [§ 315] p 889 
—d. Issues and Proof [§ 316] p 890 
e. Evidence [§§ 317-319] p 891 
(1) Presumptions and Burden of Proof [§ 317] p 891 
(2) Admissibility [§ 318] p 892 
(3) Weight and Sufficiency [§ 319] p 893 
f. Questions for Court and Jury [§ 320] p 893 
g. Instructions [§ 321] p 894 
h. Verdict, Judgment, and Appeal [§ 322] p 895 
i. Damages [§ 323] p 895 
2. Injunction [§§ 324-329] p 897 
a. Right to Relief in General [§ 324] p 897 
b. Parties [§ 325] p 899 
ce. Pleading [§ 326] p 899 
d. Evidence [§ 327] p 899 
e. Trial or Hearing [§ 328] p 900 
f. Relief [§ 329] p 900 


VI. ARTIFICIAL WATERCOURSES; PONDS AND RESERVOIRS [§§ 330-393] p 901 
A. Artificial Channels, Ditches, and Canals [§§ 330-355] p 901 
1. Nature and Rights Therein [§§ 330-335] p 901 

a. In General [§ 330] p 901 

b. As Property [§ 331] p 902 

ec. Rights in Watercourse and Water Therein [§§ 332-335] p 902 
(1) Rights of Owner [§ 332] p 902 
(2) Reghts of Adjoining Owners [§ 333] p 903 
(3) Public Rights [§ 334] p 903 
(4) Prescriptive Rights [§ 335] p.903 

2. Construction and Maintenance [§§ 336-343] p 904 
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a. Right To Construct and Maintain Artificial Watercourses [§§ 336-339] p 904 3 : 
(1) On Own Property [§ 336] p 904 
(2) Over Lands of Another [§§ 337-339] p 905 
(a) InmGeneral [§ 337] p 905 
(b) Deviation from Plan of Construction [§ 338] p 905 
(ec) Joint Construction of Ditches or Drains [§ 339] p 906 
b. Prescriptive Right To Maintain Artificial Watercourse [§ 340] p 906 
ce. Upkeep and Repairs [§§ 341-342] p 907 
(1) In General [§ 341] p 907 
(2) Obstructions to Flow or Drainage [§ 342] p 908 
d. Bridging or Fencing [§ 343] p 909 
3. Duty To Close or Remove Drain [§ 344] p 909 
4. Injuries and Liability Therefor [§§ 345-348] p 909: 
a. Injuries from Breakage, Leakage, or Overflow [§§ 345-346]-p 909 
(1) In General [§ 345] p 909 
(2) Persons Liable [§ 346] p 910 
b. Injuries from Changing Course of Stream [§ 347] p 911 
ce. Injuries to Artificial Watercourses [§ 348] p 912 
5. Remedies [§§ 349-354] p 912 . 
a. Actions at Law [§§ 349-352] p 912 
(1) In General [§ 349] p 912 
(2) Pleading [§ 350] p 912 
(3) Evidence [§ 351] p 912 
(4) Trial [§ 352] p 913 
b. Injunctions [§ 353] p 914 
ce. Damages [§ 354] p 915 
6. Indictment [§ 355] p 915 
B. Accumulation and Storage of Water on Land; Pools, Tanks, and Reservoirs [§§ 356-363] p 915 
1. Liability for Escaping Waters [§ 356] p 915 ] 
2. Rights in Water [§ 357] p 916 
3. Actions [§§ 358-363] p 917 
. Limitations [§ 358] p 917 
. Parties [§ 359] p 917 
. Evidence [§ 360] p 917 
. Trial [§ 361] p 917 
. Injunctions [§ 362] p 917 
. Damages [§ 363] p 917 
C. Dams and Mill Ponds [§§ 364-384] p 917 
1. Right To Detain and Impound Water by Dams [§ 364] p 917 
2. Right and Title to Impounded Water [§ 365] p 918 
3. Title to Bed under Impounded Water [§ 366] p 918 
4. Construction and Maintenance of Dams and Ponds [§§ 367-374] p 919 
a. Right To Erect and Maintain Dams [§§ 367-369] p 919 
(1) In General [§ 367] p 919 
(2) Statutory License or Permission [§ 368] p 920 
(3) Prescriptive Right [§ 369] p 922 
b. Character and Height of Structure [§ 370] p 923 
ce. Upkeep, Repairs, and Rebuilding [§ 371] p 925 
d. Abandonment of Dam and Loss of Rights [§ 372] p 925 
e. Rights of Others to Maintenance and Operation of Dam or Pond [§§ 373-374] p 926 
(1) Right to Continuance of Condition [§ 373] p 926 
(2) Right To Repair or Restore [§ 374] p 927 
5. Injuries from Construction and Maintenance [§§ 375-380] p 927 
a. In General [§ 375] p 927 
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b. Setting Water Back on Upper Mill [§ 376] p 927 
ce. Unhealthful and Offensive Nature of Pond [§ 377] p 928 
d. Acts of God; Floods [§ 378] p 928 
e. Removal or Abatement [§§ 379-380] p 928 
(1) In General [§ 379] p 928 
(2) Removal by Special Proceedings [§ 380] p 928 
6. Injuries to Dam or Mill Pond [§§ 381-384] p 929 
a. In General [§ 381] p 929 
b. Remedies [§§ 382-383] p 929 
(1) At Law [§ 382] p 929 
(2) Injunction [§ 383] p 930 
ec. Indictment [§ 384] p 930 ; 
D. Injuries by Breakage, Leakage, and Overflow of Dams [§§ 385-393] p 930 
1. Breakage or Overflow of Dam [§ 385] p 930 
2. Leakage or Percolation [§ 386] p 931 
3. Persons Liable [§ 387] p 931 
4. Actions for Damages [§§ 388-393] p 932 
. In General [§ 388] p 932 
. Pleading [§ 389] p 932 
. Issues, Proof, and Variance [§ 390] p 932 
. Evidence [§ 391] p 982 
. Trial [§ 392] p 933 
. Damages [§ 393] p 933 
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VII. APPROPRIATION AND PRESCRIPTION [4§ 394-550] p 934 
A. In General [§§ 394-408] p 934 
1. Appropriation at Common Law [§ 394] p 934 
2. Prescription and Adverse Use [§§ 395-408] p 935 
a. Applicability of Doctrine to Water Rights Generally [§ 395] p 935 
b. Theory on Which Doctrine Based [§ 396] p 936 
ce. Essential Elements [§§ 397-404] p 937 
(1) Use or Application of Water [§ 397] p 937 
(2). Duration; Prescriptive Period [§ 398] p 938 
(3) Continuous and Uninterrupted Character [§ 399] p 941 
(4) Adverse or Hostile Character [§ 400] p 943 
(5) Peaceableness; Acquiescence [§ 401] p 947 
(6) Openness; Knowledge or Notice of Use [§ 402] p 948 
(7) Damage or Injury; Invasion of Right [§ 403] p 950 
(8) Payment of Taxes [§ 404] p 953 
d. By and against Whom Prescriptive Rights May Be Acquired [§ 405] p 953 
e. Effect of Nature or Character of Waters Wherein Right Is Claimed [§ 406] p 955 
f. Nature and Extent of Rights Acquired [§ 407] p 956 
g. Loss or Termination of Prescriptive Right [§ 408] p 959 
B. Appropriation of Public Waters and Streams Flowing on Public Domain [$$ 409- —503] p 960 
1. Right of Appropriation [§§ 409-416] p 960 
a. In General [§ 409] p 960 
b. Origin and Basis of Right [§ 410] p 961 
ce. Authority and Control of Federal and State Governments [§ 411] p 964 
d. Waters Open to Appropriation [§§ 412-414] p 967 
(1) In General [§ 412] p 967 
(2) Restriction to Waters on Public Domain [§ 413] p 969 
(3) Interstate Streams [§ 414] p 970 
e. Persons Who May Be Appropriators [§ 415] p 970 
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f. Purposes of Appropriation [§ 416] p 973 
2. Title and Rights of Appropriator [§§ 417-421] p 975 
a. Against United States or State [§ 417] p 975 
b. Against Riparian Proprietors [§§ 418-419] p 976 
(1) In General [§ 418] p 976 
(2) Entrymen or Patentees [§ 419] p 979 
ec. Joint Ownership and Tenancy in Common [§ 420] p 981 . 
d. Rights after Initiation but before Completion of Appropriation [§ 421] p 981 
3. Elements and Procedure Requisite for Appropriation [§§ 422-432] p 982 
. In General [§ 422] p 982 
. Intent as to Use of Water [§ 423] p 984 
: Notice of Appropriation [§ 424] p 985 
. Capture or Diversion of Water [§ 425] p 988 
. Application to Beneficial Use [§ 426] p 990 
. Diligence in Prosecution of Enterprise [§ 427] p 991 
. Procedure or Requirements of Statutory Origin [§§ 428-432] p 995 
(1) In General [§ 428] p 993 
(2) Application and Permit [§ 429] p 995 
(3) Specification of Time for Performance by Statute or Permit [§ 480] p 999 
(4) Certificate of Performance [§ 431] p 1001 
(5) Cancellation of Permit [§ 432] p 1001 
4. Nature and Extent of Rights in General [§§ 433-438] p 1002 
a. General Nature of Water Rights by Appropriation [§ 433] p 1002 
b. Use and Quality of Water [§§ 484-435] p 1004 
(1) Right of Exclusive Use [§ 434] p 1004 
(2) Quality [§ 435] p 1005 
e. Tributaries and Sources of Supply [§ 436] p 1006 
d. Current, Flow, or Level of Water, and Means of Diversion [§ 437] p 1007 
e. Increases in Stream or Watercourse [§ 438] p 1008 
5. Priorities and Successive Appropriations in General [§§ 439-446] p 1009 
a. Priority in General [§ 439] p 1009 
b. Time of Vesting of Rights for Purposes of Priority [§ 440] p 1010 
ec. Secondary and Successive Appropriations [§§ 441-446] p 1013 
(1) In General [§ 441] p 1013 
(2) Surplus Waters Generally [§ 442] p 1014 
(3) Waste or Return Waters [§ 443] p 1015 
(4) Periods Water Not in Use or Not Appropriated [§ 444] p 1018 
(5) Exchange of Water by Secondary Appropriator [§ 445] p 1018 
(6) Right of Secondary Appropriator To Change or Interfere with Prior Appropria- 
tor’s Works [§ 446] p 1018 
6. Amount or Quantity to Which Priority Extends [§§ 447-460] p 1019) 
a. In General [§ 447] p 1019 
b. Extent and Purposes of Appropriation [§ 448] p 1019 
ce. Capacity of System or Works [§ 449] p 1022 
d. Amount Beneficially Used [§ 450] p 1022 
e. Amount Necessary for Purposes of Appropriation Generally [§§ 451-454] p. 1023 
(1) In General [§ 451] p 1023 
(2) Economy or Avoidance of Waste [§ 452] p 1023 
(3) Haistence of Other Sources Which Will Furnish Necessary Amount [§ 453] p 1025 
(4) Use or Disposal of Amount in Excess of Needs [§ 454] p 1025 
f. Amount or Quantity under Appropriations for Particular Purposes [§§ 455-458] p 1025 
(1) Irrigation and Agricultural Purposes [§§ 455-457] p 1025 
(a) In General [§ 455] p 1025 
(b) Quantity of Land Irrigated [§ 456] p 1026 
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(c) “Duty” or Quantity of Water Needed [§ 457] p 1027 
(2) Storage Purposes [§ 458] p 1028 
g. Place of Measuring Quantity or Amount [§ 459] p 1029 
h. Units of Measurement [§ 460] p 1029 
7. Time of Use [§ 461] p 1029: 
8. Changes in Place, Manner, or Purpose of Diversion or Use of Water [§§ 462-477] p 1030 
a. In General [§ 462] p 1030 
b. Proceedings or Actions for Change [§§ 463-477] p 1033 
(1) In General [§ 463] p 1033 
(2) Conditions Precedent [§ 464] p 1034 
(3) Jurisdiction [§ 465] p 1034 
(4) Parties [§ 466] p 1034 
(5) Pleadings [§ 467] p 1034 
(6) Process or Notice [§ 468] p 1034 
(7) Issues and Defenses or Objections [§ 469] p 1035 
(8) Evidence [§§ 470-472] p 1035 
(a) Burden of Proof [§ 470] p 1035 
(b) Admissibility [§ 471] p 1035 
(c) Weight and Sufficiency [§ 472] p 1036 
(9) Judgment, Decree, or Permit [§§ 473-475] p 1036 
(a) Form and Contents [§ 473] p 1036 
(b) Construction [§ 474] p 1036 
(ce) Operation and Effect [§ 475] p 1037 
(10) Appeal and Error [§ 476] p 1037 
(11) Costs [§ 477] p 1037 
9. Transfers or Conveyances and Contracts [§§ 478-489] p 1037 
a. In General [§ 478] p 1037 
b. Mode and Sufficiency of Conveyance [§§ 479-480] p 1038 
(1) In General [$ 479] p 1038 
(2) Conveyance Apart from, or in Connection with, Works or Land [§ 480] p 1038 
. Construction and Operation Generally [§ 481] p 1039 
. Reservations [§ 482] p 1041 
. Joint Tenants [§ 483] p 1041 
. Inchoate Rights [§ 484] p 1041 
. Forfeiture or Loss of Transferee’s Right [§ 485] p 1041 
. Mortgages [§ 486] p 1041 
. Exchanges or Loans [§ 487] p 1042 
. Leases [§ 488] p 1042 
. Contracts between Appropriators [§ 489] p 1042 
10. Disposition of Excess or Waste Water [§ 490] p 1042 
11. Ditches, Canals, or Other Works, and Rights of Way Therefor [§§ 491-498] p 1043 
a. In General [§ 491] p 1043 
b. Rights of Way [§§ 492-495] p 1043 
(1) Acquisition [§ 492] p 1043 
(2) Extent of Rights [§ 493] p 1045 
(3) Licenses and Grants [§ 494] p 1046 
(4) Rights of Servient Owner [§ 495] p 1046 
e. Duties and Liabilities of Appropriator [§ 496] p 1046 
d. Joint Use of Same Works [§ 497] p 1046 
e. Use of Natural Stream or Watercourse [§ 498] p 1047 
12. Loss or Abandonment of Rights [§§ 499-503] p 1047 
a. In General [§ 499] p 1047 
b. Abandonment [§ 500] p 1048 
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e. Forfeiture; and Loss of Rights under Special Statutes [§ 501] p 1050 
d. Waiver or Estoppel [§ 502] p 1051 
e. Ditches or Works and Rights of Way Therefor [§ 503] p 1051 


C. Actions or Proceedings To Determine and Protect Rights [§§ 504-550] p 1052 
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10. 
ll. Trial or Hearing, Determination, and Recovery or Relief [§§ 531-546] p 1065 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Right of Action and Form of Remedy [§§ 504-511] p 1052 
a. In General [§ 504] p 1052, 
b. Action [§§ 505-507] p 1052 
(1) For Damages [§ 505] p 1052 
(2) For Possession [§ 506] p 1052 
(3) For Value of Water [§ 507] p 1053 
e. Suit [§§ 508-509] p 1053 
(1) For Injunction [§ 508] p 1053 
(2) To Quiet Title [§ 509] p 1053 
d. Proceeding T'o Cancel Certificate of Appropriation [§ 510] p 1053 
e. Statutory Action or Proceeding [§ 511] p 1053 . 


. Jurisdiction and Venue [§ 512] p 1054 
. Limitations and Laches [§ 513] p 1055 
. Defenses [§ 514] p 1055 

. Notice [§ 515] p 1056 

. Parties [§§ 516-518] p 1056 


a. In General [§ 516] p 1056 
b. Proper Parties [§ 517] p 1056 
ce. Necessary Parties [§ 518] p 1057 


. Pleading [§§ 519-522] p 1057 


a. In General [§ 519] p 1057 

b. Bill, Petition, or Complaint [§ 520] p 1058 
c. Answer or Cross Pleading [§ 521] p 1059 
d. Amended Pleadings [§ 522] p 1059 


. Issues, Proof, and Variance [§ 523] p 1059 
. Hvidence [§§ 524-529] p 1059: 


a. Presumptions and Burden of Proof [§§ 524-527] p 1059 
(1) Presumptions [§ 524] p 1059 
(2) Burden of Proof [§$ 525-527] p 1060 
(a) In General [§ 525] p 1060 
(b) As to Prescription or Abandonment [§ 526] p 1061 - 
(ce) In Action by or against Appropriator [§ 527] p 1061 
b. Admissibility [§ 528] p 1061 
ce. Weight and Sufficiency [§ 529] p 1062 
Temporary Injunction [§ 530] p 1065 


. In General [§§ 531] p 1065 

. Determination Generally [§ 532] p 1065 

. Transfer or Reference [§ 533] p 1066 

. Verdict or Findings [§ 534] p 1067 

. Recovery or Relief; Judgment or Decree [§§ 585°5461 p 1067 
(1) In General [§ 535] p 1067 
(2) Defintteness, Certainty, and Particularity [§ 536] p 1069 
(3) Conditional Relief [§ 537] p 1069 
(4) Damages [§ 538] p 1069 
(5) Injunction [§ 539] p 1070 
(6) Amended, Modified, or Supplemental Decree [§ 540] p 1070 
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(7) Construction, Enforcement, Conclusiveness, and Effect [§§ 541-546] p 1071 


(a) In General [§ 541] p 1071 
‘(b) Validity and Collateral Attack [§ 542] p 1073 
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(c) Construction [§§ 5438-544] p 1072 
aa. In General [§ 543] p 1072 
bb. Two or More Decrees [§ 544] p 1072 
j \ (d) Benefit of Decree [§ 545] p 1073 
(ce) Enforcement [§ 546] p 1073 
12. Review [§§ 547-549] p 1074 
a. Mode [§ 547] p 1074 
b. Parties and Proceedings [§ 548] p 1074 
e. Scope and Determination or Disposition [§ 549] p 1074 
13. Costs [§ 550] p 1075 


VIII. CONVEYANCES, LICENSES, AND CONTRACTS [(§§ 551-610] p 1076 
A. Conveyance of Riparian Land [§ 551] p 1076 
B. Grants and Reservations of Easements and Rights [$$ 552-578] p 1076 
1. Grants [§§ 552-573] p 1076 
a. In General [§ 552] p 1076 
b. Severance of Water Right from Lands [§ 553] p 1077 
. Implied Grant of Easement [§ 554] p 1077 
. Form and Requisites [§ 555] p 1078 
. Easement or License [§ 556] p 1079 
. Construction and Operation [§§ 557-571] p 1079 
(1) In General [§ 557] p 1079 
(2) Interests Created [§ 558] p 1081 
(3) Rights and Liabilities of Parties [$$ 559-571] p 1082 
(a) In General [§ 559] p 1082 
(b) Source or Place of Diversion [§ 560] p 1083 
(c) Quantity [§ 561] p 1084 
(d) Division and Apportionment of Water or Power [§ 562] p 1086 
(e) Purpose, Manner, Time, or Place of Use [§§ 563-568] p 1087 
aa. Place of Use [§§ 563-564] p 1087 
(aa) In General [§ 563] p 1087 
(bb) Location of Artificial Watercourses, Ditches, Canals, Pipe 
Lines, and Dams [§ 564] p 1087 
bb. Manner of Use [§ 565] p 1087 
ce. Purpose of Use [§§ 566-567] p 1088 
(aa) In General [§ 566] p 1088 
(bb) Specification of Purpose as Measure of Quantity [§ 567] p 
1089: 
dd. Time of Use [§ 568] p 1089 
(f) Size and Enlargement of Artificial Watercourses, Ditches, Canals, or Pipe 
Lines [§ 569] p 1089 
(g) Maintenance and Repair [§ 570] p 1090 
(h) Successors of Grantor [§ 571] p 1091 
g. Covenants [§ 572] p 1092 
h. Termination and Rewval of Rights [§ 573] p 1092 
2. Reservations and Exceptions [§§ 574-578] p 1093 
a. In General [§ 574] p 1093 
b. Construction and Operation [§§ 575-577] p 1094 
(1) In General [§ 575] p 1094 
(2) Quantity [§ 576] p 1096 
(3) Purpose, Manner, or Place of Use [§ 577] p 1096 
e. Termination of Rights [§ 578] p 1097 
C. Water Rights, Privileges, and Works as Appurtenances to Lands [§§ 579-585] p 1097 
1. In General [§ 579] p 1097 
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2. Appurtenances Passing [§§ 580-585] p 1098 
. Natural Flow of Water [§ 580] p 1098 
. Right to Use of Water [§ 581] p 1099 
. Supply of Water from Wells and Springs [§ 582] p 1099 
. Artificial Ponds, Ditches, Aqueducts, and Rights Therein [§ 583] p 1099 
. Water Power for Mills and Factories [§ 584] p 1100 
. Dams and Reservoirs and Right To Erect and Maintain [§ 585] p 1100 
D. Licenses [§§ 586-590] p 1101 
1. In General [§ 586] p 1101 
2. Artificial Watercourses, Pipe Lines, and Dams [§ 587] p 1101 
3. Duration and Termination [§§ 588-590] p 1102 
a. In General [§ 588] p 1102 
b. By Revocation [§§ 589-590] p 1102 
(1) In General [§ 589] p 1102 
(2) Artificial Watercourses, Pipe Lines, and Dams [§ 590] p 1102 
E. Contracts [§§ 591-594] p 1103 
1. In General [§ 591] p 1103 
2. Construction, Operation, and Effect [§ 592] p 1104 
3. Performance or Breach [§ 593] p 1107 
4. Termination and Rescission [§ 594] p 1107 
F. Leases [§§ 595-599] p 1108 
1. In General [§ 595] ‘p 1108 
2. Construction and Operation [§§ 596-598] p 1108 
a. In General [§ 596] p 1108 
b. Rights and Liabilities of Parties [§§ 597-598] p 1108 
(1) In General [§ 597] p 1108 
(2) Repairs [§ 598] p 1109 
3. Forfeiture and Reéntry [§ 599] p 1109 
G. Remedies of Parties [§§ 600-610] p 1109 
1. In General [§ 600] p 1109 
2. Equitable Relief [§§ 601-602] p 1110 
a. In General [§ 601] p 1110 
b. Injunction [§ 602] p 1110 
. Time To Sue, Limitations, and Laches [§ 603] p 1111 
. Parties [§ 604] p 1111 
. Pleading [§ 605] p 1112 
. Evidence [§§ 606-607] p 1113 
a. In General [§ 606] p 1113 
b. Sufficiency of Evidence [§ 607] p 1114 
7. Trial [§ 608] p 1116 
8. Dismissal and Decree [§ 609] p 1117 
9. Damages [§ 610] p 1117 
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IX. PUBLIC AND MUNICIPAL WATER SUPPLY [§§ 611-849] p 1118 
A. Acquisition and Control of Water for Public Use [§§ 611-619] p 1118 

1. Rights of Public as against Riparian and Other Owners [§§ 611-612] p 1118 
a. In General [§ 611] p 1118 
b. Remedies [§ 612] p 1120 

2. Acquisition of Waters for Public Supply “[§§ 613-615] p 1122 
a. In General [§ 613] p 1122 
b. Regulation and Control by State and State Authorities; License Tax on Diversion 

[§ 614] p 1124 

e. Nature and Extent of Rights and Obligations [§ 615] p 1127 
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3. Pueblo Rights [§ 616] p 1130 
4. Pollution of, and Other Injuries to, Water Supply [§§ 617-618] p 1131 
a. In General [§ 617] p 1131 
b. Remedies [§ 618] p 1133 
5. Proceedings To Protect Rights [§ 619] p 1135 
B. Municipal Waterworks [§§ 620-637] p 1136 
1. Construction or Acquisition [§§ 620-631] p 1136 
a. In General [§ 620] p 1136 
b. Choice of Methods and Existence of Other System [§ 621] p 1138 
c. Acquisition of Existing System [§§ 622-631] p 1139 
(1) In General [§ 622] p.1139 
(2) Option or Offer and Contract To Purchase [§§ 623-627] p 1143 
(a) In General [§ 623] p 1143 
(b) Approval and Acceptance by Popular Yoote and by Certain Municipal 
Officers [§ 624] p 1146 
(ce) Property Included [§ 625] p 1147 
(d) Payment, Tender, and Retention of Price [§ 626] p 1147 
(e) Remedies [§ 627] p 1148 
(3) Valuation of Property and Fixing Price [§§ 628-630] p 1149 
(a) In General [§ 628] p 1149 
(b) Basis of Valuation; Elements Included [§ 629] p 1151 
(c) Proceedings and Determination [§ 630] p 1153 
(4) Transfer of Property, Title, and Fossessigess Rights Acquired and Obligations 
Assumed [{§ 631] p 1155 
2. Sale, Lease, or Abandonment of Municipal Waterworks [§ 632] p 1157 
3. Operation, Maintenance, Extension, and Control of Plant [§§ 633-637] p 1158 
a. In General [§ 633] p 1158 . 
b. Mains, Connections, and Rights of Way [§§ 634-637] p 1159 
(1) In General [§ 634] p 1159 
(2) Extension of Mains [§ 635] p 1160 
(3) Maintenance and Repair [§ 636] p 1161 
(4) Use of Streets and Highways [§ 637] p 1161 
C. Water Districts [§§ 638-650] -p 1162 
1. Character and Status [§ 638] p 1162 
2. Organization and Validity [§$ 639-641] p 1163 
a. In General [§ 639] p 1163 
b. Submission to Voters [§ 640] p 1165 
c. Review of Proceedings and Attack on Organization [§ 641] p 1166 
. Lands Included [§ 642] p 1167 
4. Powers, Duties, Contracts, Property, and Liability [§§ 643-644] p 1167 
a. In General [§ 643] p 1167 
b. Construction or Acquisition of Waterworks [§ 644] p 1168 
5. Officers [§ 645] p 1169) 
6. Fiscal Management and Indebtedness [56 646-647] p 1170 
a. In General [§ 646] p 1170 
b. Bonds [§ 647] p 1171 
7. Taxes and Assessments [§ 648] p 1172 
8. Actions [§ 649] p 1175 
9. Alteration of, Abolishment of, and Withdrawal of Municipality from, Water District [§ 
650] p 1176 
D. Franchise of, and Operation, Control, and Disposal of Water System by, Private Individual 
[§§ 651-654] p 1176 
1. In General [§ 651] p 1176 
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2. Duration of Franchise or Privilege, and Revocation [§ 652] p 1177 
3. Caneellation or Forfeiture of Franchise [§ 653] p 1178 
4. Control and Regulation by State Authorities [§ 654] p 1178 
E. Public Service Water Companies [§§ 655-681] p 1179 
1. Status and Character [§§ 655-656] p 1179 
a. In General [§ 655] p 1179) 
b. Determination of Character as Public Utility [§ 656] p 1179 
2. Incorporation, Organization, and Consolidation [§ 657] p 1180 
3. Grants of Privileges or Franchises [§§ 658-664] p 1181 
a. In General [§ 658] p 1181 
b. Consent of Municipality [§ 659] p 1182 
e. Rules of Construction [§ 660] p 1183 
d. Extent of Territory [§ 661] p 1183 
e. Exclusiveness of Rights or Privileges [§ 662] p 1183 
£. Duration and Termination [§§ 663-664] p 1185 
(1) In General [§ 663] p 1185 
(2) Forfeiture [§ 664] p 1187 
4, Rights, Powers, and Duties [§§ 665-678] p 1189) 
a. In General [§ 665] p 1189) 
b. Rights of Way [§ 666] p 1190 
e. Streets and Highways [§ 667] p 1190 
d. Pipes, Mains, and Other Works [§§ 668-673] p 1192 
(1) In General [§ 668] p 1192 
(2) Duty To Extend Mains and Pipes [§ 669] p 1193 
(3) Duty To Install Service Connections [§§ 670-671] p 1194 
(a) With Private Consumers [§ 670] p 1194 
(b) With Competitors [§ 671] p 1196 
(4) Duty To Relocate Mains and Pipes [§ 672] p 1196 
(5) Injuries to Works, Mains, or Pipes [§ 673] p 1196 
e. Purchase, Lease, Sale, and Mortgage of Waterworks [§§ 674-677] p 1196 
(1) Purchase [§ 674] p 1196 
(2) Lease [§ 675] p 1197 
(3) Sale or Assignment [§ 676] p 1197 
(4) Mortgage [§ 677] p 1198 
f. Proceedings To Restrain Company from Exceeding Rights or Violating Duties [§ 678] 
p 1198 
5. Authority of Public Service Commissions Relative to Construction and Operation of Wa- 
terworks [§ 679] p 1199 
6. Licenses and Taxes [§ 680] p 1199 
7. Remedies of Creditors and Enforcement of Liabilities [§ 681] p 1200 
F. Supply and Distribution of Water [§§ 682-783] p 1200 
1. To Municipalities [§§ 682-736] p 1200 
a. Power and Authority of Municipality To Contract [§§ 682-687] p 1200 
(1) In General [§ 682] p 1200 
(2) Restrictions [§ 683] p 1201 
(3) Particular Contracts [§§ 684-687] p 1202 
(a) Contract by Municipality To Supply Other Municipality [§ 684] p 1202 
(b) Furnishing Water Directly [§ 685] p 1203 
(c) Further or Other Supply [§ 686] p 1203 
(d) Use of Streets [§ 687] p 1203 
b. Form and Requisites of Contract [§§ 688-689] p 1203 
(1) Ordinance, Resolution, or the Like [§ 688] p 1203 
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(2) Bids and Deposits [§ 689] p 1203 
ce. Ratification of Defective Contract [§ 690] p 1203 
d. Terms and Conditions of Contract [§§ 691-701] p 1204 
(1) In General [§ 691] p 1204 
(2) Duration [§ 692] p 1204 
(3) Quantity of Water; Force or Pressure [§ 693] p 1205 
(4) Purity and Quality of Water [§§ 694-695] p 1206 
(a) In General [§ 694] p 1206 
(b) Waiver or Estoppel [§ 695] p 1206 
(5) Hydrants and Hydrant Rentals [§§ 696-699] p 1207 
(a) In General [§ 696] p 1207 , 
(b) Conditional Payments [§§ 697-699] p 1207 
aa. Quality of Water [§ 697] p 1207 
bb. Test of Water System [§ 698] p 1207 
ec. Improvement of Water System [§ 699] p 1208 
(6) Compensation [§§ 700-701] p 1208 
(a) Amount and Rate [§ 700] p 1208 
(b) Remission or Payment of Taxes [§ 701] p 1208 
. Construction and Operation of Contracts [§ 702] p 1209 
. Assignment of Contract [§ 703] p 1210 
. Modification of Contract [§ 704] p 1210 
. Termination, Abandonment, or Rescission of Contract [§ 705] p 1210. 
i. Performance or Breach [§ 706] p 1211 
. Implied Obligations [§§ 707-710] p 1212 
{1) Of Municipality [§§ 707-708] p 1212 
(a) In General [§ 707] p 1212 
(b) Amount and Rate of Compensation [§ 708] p 1213 
(2) Of Water Company [§§ 709-710] p 1213 
(a) To Supply Water [§ 709] p 1213 
(b) To Refund Payments [§ 710] p 1213 
k. Noncontractual Obligations [§§ 711-712] p 1213 
(1) To Furnish Water [§ 711] p 1213 
(2) To Install Hydrants [§ 712] p 1213 
1. Rates [$§ 713-718] p 1213 
(1) Prescription by Company [§ 713] p 1213 
(2) Regulation by Municipality [§ 714] p 1213 
(3) Regulation by State [§§ 715-718] p 1214 
(a) Power To Regulate [§ 715] p 1214 
(b) Manner of Regulation [§ 716] p 1215 
(c) Effect of Regulation [§ 717] p 1215 
(d) Effect of Failure To Regulate [§ 718] p 1216 
m. Actions and Proceedings [§§ 719-736] p 1216 
(1) Right of Action [§§ 719-722] p 1216 
(a) Against Municipality or Officers [§§ 719-720] p 1216 
aa. In General [§ 719] p 1216 
bb. By Municipality or Municipal Officers [§ 720] p 1216 
(b) Against Water Company [§ 721] p 1216 
(c) Of Particular Officers and Others [§ 722] p 1216 
(2) Form of Action [§ 723] p 1217 
(3) Defenses [§§ 724-725] p 1217 
(a) In General [§ 724] p 1217 
(b) Under Control of State Commission [§ 725] p 1217 
(4) Set-Off [§ 726] p 1218 
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(5) Equity Jurisdiction [§ 727] p 1218 
(6) Parties [§ 728] p 1218 
(7) Pleading [§ 729] p 1218 
(8) Evidence §§§ 730-732] p 1218 
(a) Presumptions and Burden of Proof [§ 730] P 1218 \ 
(b) Admissibility [§ 731] p 1218 
(c) Weight and Sufficiency [§ 732] p 1218 
(9) Trial [§ 733] p 1219 
(10) Judgment or Decree [§ 734] p 1219 
(11) Damages [§ 735] p 1219 
(12:) Proceedings before Public Service Commission [§ 736] p 1219 
2. To Private Consumers [§§ 737-778] p 1220 
a. Right and Duty To Supply [§§ 737-744] p 1220 
(1) Of Municipalities [§§ 737-740] p 1220 
(a) In General [§ 737] p 1220 
(b) To Nonresidents [§§ 738-740] p 1220 
aa. Right To Supply [§ 738] p 1220 
bb. Duty To Supply [§§ 739-740] p 1221 
(aa) Distinction between Residents and Nonresidents [§ 739] p 
1221 
(bb) Distinctions among Nonresidents [§ 740] p 1222 
(2) Of Water Companies [§§ 741-744] p 1222 
(a) In General [§ 741] p 1222 
(b) To Tenants [§ 742] p 1224 
(c) Particular Purposes [§§ 743-744] p 1224 
aa. Fire Protection [§ 743] p 1224 
bb. “Domestic Purposes” [§ 744] p 1224 
b. Contracts with, or for Benefit of, Consumers [§§ 745-757] p 1224 
(1) Of Municipalities [§§ 745-752] p 1224 
(a) In General [§ 745] p 1224 
(b) Particular Terms [§§ 746-752] p 1225 
aa. Commencement of Service [§ 746] p 1225 
bb. Duration of Service [§ 747] p 1225 
ce. Sufficeency of Supply [§ 748] p 1225 
dd. Repair of Water Pipes [§ 749] p 1225 
ee. Purposes for Which Water May Be Used [§ 750] p 1225 
ff. Rate of Payment [§ 751] p 1225 
gg. Loan or Gratuitous Use of Water [§ 752] p 1226 
(2) Of Water Companies [§§ 753-757] p 1226 
(a) In General [§ 753] p 1226 
(b) Particular Terms [§§ 754-757] p 1226 
aa. Duration of Service [§ 754] p 1226 
bb. Sufficiency of Supply [§ 755] p 1226 
ce. Purposes for Which Water May Be Used [§ 756] p 1226 
dd. Repair of Water Pipes [§ 757] p 1226 
ce. Regulation of Supply and Use [§§ 758-764] p 1226 
(1) By Water Company or Municipality as Proprietor [§§ 758-760] p 1226 
(a) In General [§ 758] p 1226 
(b) Water Meters [§ 759] p 1227 
(c) Shutting Off Supply for Violation of Regulations [§ 760] p 1228 
(2) By State or Municipality as Government Agency [§§ 761-764] p 1229 
(a) By State [§§ 761-763] p 1229 
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aa. Subjects of Regulation [§ 761] p 1229 
bb. Persons Subject to Regulation [§ 762] p 1229 
ee. Hxercise of Power [§ 763] p 1229 
(b) By Municipality [§ 764] p 1230 
d. Actions [§§ 765-778] p 1230 
(1) Right of Action [§§ 765-768] p 1230 
(a) Against Municipality [§ 765] p 1230 
(b) Against Water Company [§ 766] p 1230 
(ec) Against Third Persons [§ 767] p 1231 
(d) Condition Precedent [§ adit p 1231 
(2) Defenses [§ 769] p 1231 
(3) Jurisdiction [§ 770] p 1231 
(4) Pleading [§ 771] p 1231 
(5) Evidence [§§ 772-774] p 1231 
(a) Burden of Proof [§ 772] p 1231 
(b) Admissibility [§ 773] p 1231 
(ce) Weight and Sufficiency [§ 774] p 1232 : 
(6) Trial [§§ 775-776] p 1232 
(a) Questions of Law and Fact [§ 775] p 1232 
(b) Instructions [§ 776] p 1232 
(7) Judgment or Decree [§ 777] p 1232 
(8) Damages [§ 778] p 1232 
3. To Water Companies [§ 779] p 1233 
4. Free Supply or Nominal Charge [§§ 780-783] p 1233 
a. By Municipality [§$§ 780-781] p 1233 
(1) In General [§ 780] p 1233 
(2) Statutory and Charter Limitations on Right To Charge [§ 781] p yes: 
b. By Water Company [§§ 782-783] p 1234 
(1) Under Statute [§ 782] p 1234 
(2) Under Contract [§ 783] p 1234 
G. Water Rents or Rates and Other Charges to Consumers [§§ 784-838] p 1236 
1. In General [§ 784] p 1236 
2. Right To Charge for Water Service [§ 785] p 1236 
3. Establishment of Rates [§§ 786-787] p 1237 
a. By Water Company [§ 786] p 1237 
b. By Municipality for Service from Municipally Operated System [§ 787] p 1237 
4. Contracts as to Rates [§§ 788-795] p 1238 
a. Contracts between Municipality and Water Company [§§ 788-792] p 1238 
(1) In General [§ 788] p 1238 
(2) As Binding on Parties [§ 789] p 1239 
(3) Contract Fixing Maximum Rates Only [§ 790] p 1239) 
(4) Hatension of Corporate Limits of Municipality [§ 791] p 1240 
(5) Modification of Contract Rates under Regulatory Power [§ 792] p 1240 
b. Contracts with Patrons [§§ 793-794] p 1241 
(1) Of Water Company [§ 793] p 1241 
(2) Of Municipal Water System [§ 794] p 1241 
ec. Contracts between Municipality and Security Holders [§ 795] p 1242. 
5. Propriety and Regulation of Rates [§§ 796-810] p 1242 
a. Of Municipal Water System [§§ 796-798] p 1242 
(1) Amount and Reasonableness of Rates [\§ 796-797] p 1242 
(a) In General [§ 796] p 1242 
(b) Rate Producing Profit or Surplus Revenue [§ 797] p 1243 
(2) Regulation by Public Utility Commission [§ 798] p 1243 
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b. Of Water Company [§§ 799-810] p 1244 
(1) Power To Regulate Rates [§§ 799-802] p 1244 
(a) In General [§ 799] p 1244 
(b) As Belonging to State [§ 800] p 1244 
(c) Power of Municipality [§§ 801-802] p 1245 
aa. In General [§ 801] p 1245 
bb. Delegation of Power [§ 802] p 1245 
(2) Reasonableness of Rates [§§ 803-806] p 1245 
(a) In General [§ 803] p 1245 
(b) Matters Considered [§ 804] p 1246 
(c) Change of Rates [§ 805] p 1252 
(d) Presumptions and Burden of Proof [§ 806] p 1253 
(3) Establishment, Filing, and Promulgation of Rate Schedules [§ 807] p 1253 
(4) Proceedings for Relief against Unreasonable Rates [§§ 808-809] p 1254 
(a) By Water Company [§ 808] p 1254 
(b) By, or in Behalf of, Consumer [§ 809] p 1255 
(5) Regulation by Board or Commission [§ 810] p 1256 
6. Uniformity and Discrimination [§ 811] p 1257 
7.. Flat Rates [§ 812] p 1260 
8. What Rate Applies [§ 813] p 1261 
9. Minimum Charge [§ 814] p 1261 
10. Charges for Installation, Meters, Meter Rent, Reading Meters, and Other Service Charges [$ 
815] p 1262 
11. Amount, Payment, and Collection of Rates and Charges [§§ 816-819] p 1263 
a, In General [§ 816] p 1263 
b. Persons Liable [§ 817] p 1263 
e. Time for Payment; Payment in Advance and Late Payment [§ 818] p 1264 
d. Inaccuracy of Meter, or Failure To Register [§ 819] p 1265 
12. Remedies [§§ 820-834] p 1265 
a. Of Water Company or Municipality Supplying Water [§§ 820-822] p 1265 
(1) Actions for Collection of Rents or Charges [§ 820] p 1265 
(2) Refusal To Supply or Cutting Off Supply for Nonpayment [§ 821] p 1266 
(3) Water Wrongfully Taken [§ 822] p 1269 
b. Of Private Consumer [§§ 823-834] p 1269: 
(1) In General [§ 823] p 1269 
(2) Injunction [§§ 824-826] p 1269 
(a) Restraining Enforcement of Improper Charges in General [§ 824] p 1269 
(b) Preventing Discontinuance of Supply [§§ 825-826] p 1269 
aa. In General [§ 825] p 1269 
bb. Proceedings in Suit [§ 826] p 1270 
(3) Recovery Back of Excessive Amounts Paid [§§ 827-832] p 1271 
(a) In General [§ 827] p 1271 ; 
(b) Voluntary Payments [§ 828] p 1271 
(c) Payment under Duress [§ 829] p 1271 
(d) Payment under Mistake of Fact [§ 830] p 1271 
(e) Unearned Advance Payments [§ 831] p 1271 
(f) Proceedings in Actions [§ 832] p 1272 
(4) Action for Wrongful Discontinuance of Service [§§ 833-834] p oe 
(a) In General [§ 833] p 1272 
(b) Damages [§ 834] p 1273 
13. Liens [§§ 835-838] p 1273 
a. Origin and Creation [§ 835] p 12/73 
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b. Nature, Operation, and Effect. [§§ 836-837] p 1274 
(1) In General [§ 836] p 1274 
(2) Priorities [§ 837] p 1275 
e. Enforcement [§ 838] p 1275 
H. Liabilities and Injuries Incident to Supply and Use [§§ 839-849] p 1275 
1. Injuries from Construction or Maintenance of Works [§ 839] p 1275 
2. Insufficiency of Supply or Pressure [§§ 840-841] p 1278 
a. Liability in General [§ 840] p 1278 
b. Losses by Fire [§ 841] p 1279 
3. Liability for Pollution of Water Used for. Domestic or Drinking Purposes [§ 842] p 1282 
4. Actions [§§ 843-848] p 1282 
a. Persons Liable and Parties [§ 843] p 1282 
b. Limitations [§ 844] p 1282 
ec. Pleadings [§ 845] p 1283 
d. Evidence [§ 846] p 1283 
e. Instructions and Province of Court and Jury [§ ae p 1284 
f. Damages [§ 848] p 1285 
5. Criminal Offenses; Penalties [§ 849] p 1286 


X. IRRIGATION [§§ 850-1118] p 1287 
_ A. Right to Use of Water for Irrigation Generally [§§ 850-853] p 1287 
1. Riparian Owner [§§ 850-852] p 1287 
a. In General [§ 850] p 1287 
b. Place of Taking and Use [§ 851] p 1287 
ce. Quantity [§ 852\] p 1287 
2. Other Persons [§ 853] p 1289 
B. Public Rights, Supervision, and Control [§§ 854-859] p 1289 
1. In General [§ 854] p 1289 
2. Supplying of Water as Public Use [§ 855] p 1289 
3. Water Officials [§ 856] p 1290 
4. Reclamation of Arid Land by Public Authorities [§§ 857-859] p 1291 
a. State [§§ 857-858] p 1291 
(1) In General [§ 857] p 1291 
(2) Under Carey Act [§ 858] p 1291 
b. United States [§ 859] p 1293 
C. Actions To Establish and Protect Rights [§§ 860-861] p 1294 
1. In General [§ 860] p 1294 
2. Provisions and Construction of Decree [§ 861] p 1296 
D. Irrigation Districts and Similar Districts for Purposes of Irrigation [§§ 862-997] p 1296 
1. Character and Status [§ 862] p 1297 
2. Power of Legislature To Create Irrigation Districts [§ 863] p 1298 
3. Organization of District [§§ 864-891] p 1299 
a. Irrigation Districts [§§ 864-887] p 1299 
(1) In General [§ 864] p 1299 
(2) Petition [§§ 865-868] p 1300 
(a) In General [§ 865] p 1300 
(b) Petitioners [§ 866] p 1301 
(c) Description of District [§ 867] p 1301 
(d) Withdrawal of Petitioners [§ 868] p 1302 
(3) Bond [§ 869] p 1302 
(4) Notice [§ 870] p 1802 
(5) Protests [§ 871] p 1303 
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(6) Engineer’s Report [{§ 872] p 1303 
- (7) Hearing [§§ 873-876] p 1304 
(a) In General [§ 873] p 1304 
(b) Orders [§ 874] p 1304 
(c) Persons Entitled To Attack District [§ 875] p 1304 
(d) Expenses Incident to Organization [§ 876] p 1305 
(8) Submission to Voters of District [§ 877] p 1305 
(9) Lands Included [§§ 878-879] p 1305 
(a) In General [§ 878] p 1305 
o (b) Inclusion or Exclusion of Land after Organization [§ 879] p 1308 
(10) Proceedings To Determine Validity of Organization [§§ 880-886] p 1309 
(a) In General [§ 880] p 1309 
(b) Evidence [§ 881] p 1309 
(c) Confirmation Proceedings [§§ 882-884] p 1310+ 
aa. In General [§ 882'] p 1310 
bb. Notice [§ 883] p 1311 
ec. Hvidence [§ 884] p 1311 
(d) Effect of Confirmation Proceedings [§ 885] p 1311 
(e) Time within Which Organization May Be Attacked [§ 886] p 1311 
(11) Collateral Attack [§ 887] p 1312 
b. De Facto Districts [§ 888] p 1312 
e. Public Utility Districts [§ 889] p 1312 
d. Electrical Districts [§ 890] p 1312 
e. Improvement Districts [§ 891] p 1313 
4. Officers and Employees [§§ 892-900] p 1313 
. Status and Eligibility of Officers [§ 892] p 1313 
. Term of Office; Qualification [§ 893] p 1313 
. Election [§ 894] p 1313 
. Compensation [§ 895] p 1314 
. Duties and Liabilities [§ 896] p 1315 
. Meetings [§ 897] p 1315 
. Recall [§ 898] p 1315 
. Removal [§ 899] p 1315 
. Employees [§ $00] p 1315 
5. Powers and Proceedings [§§ 901-909] p 1315 
a. In General [§ 901] p 1315 
b. Incurring Debts [§ 902] p 1317 
e. Contracts Generally [§ 903] p 1318 
. Purchase and Disposition of Property [§ 904] p 1319 
. Construction of Irrigation Project [§§ 905-906] p 1321 
‘ (1) In General [§ 905] p 1321 
(2) Contractors’ Bonds [§ 906] p 1322 
f. Control and Disbursement of Funds Generally [§ 907] p 1322 
g. Confirmation of Proceedings [§ 908] p 1323 
h. Actions by or against Irrigation Districts Generally [§ 909] p 1324 
6. Bonds and Other Obligations [§§ 910-924] p 1325 
a. Preliminary Proceedings [§ 910] p 1325 
b. Form, Requisites, and Validity [§§ 911-913] p 1327 
(1) In General [§ 911] p 1327 
(2) Validity [§ 912] p 1328 
(3) Warrants [§ 913] p 1329 
c. Issuance, Disposition, and Proceeds [§ 914] p 1329 
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d. Security [§ 915] p 1331 
e. Cancellation or Return of Bonds [§ 916] p 1332 
f. Confirmation Proceedings [§ 917] p 1332 
g. Negotiability [§ 918] p 1333 
h. Payment and Collection [§ 919] p 1334 
i. Actions [§§ 920-924] p 1335 
(1) In General [§ 920] p 1335 
(2) Parties [§ 921] p 1336 
(3) Pleading [§ 922] p 1337 
(4) Evidence [§ 923] p 1337 
(5) Relief [§ 924] p 1337 
7. Assessments and Taxes [§§ 925-992\] p 1337 
a. Power and Duty To Assess and Levy Generally [§ 925] p 1337 
b. Character or Nature of Tax [§ 926] p 1338 
ce. Purposes of Levy or Assessment [§ 927] p 1339 
d. Property Liable [§§ 928-931] p 1339 
(1) In General [§ 928] p 1339 
(2) Location [§ 929] p 1340 
(3) Property of Municipalities [§ 930] p 1341 
(4) Property of United States [§ 931] p 1341 
e. Benefit to Property [§§ 932-936] p 1341 
(1) Necessity [§ 9382] p 1341 
(2) What Constitutes Benefit in General [§ 933] p 1342 
(3) Benefit as Affected by Irrigable Character of Land [§ 934] p 1342 
(4) Benefit to Excess Holdings under Federal Reclamation Statutes [§ 935] p 1343 
(5) Drainage Necessitated by Irrigation [§ 936] p 1344 
f. Levy and Assessment [§§ 937-958] p 1344 
(1) By Whom Made or Authorized [§§ 937-938] p 1344 
(a) In General [§ 937] p 1344 
(b) Authorization by Electors of District [§ 938] p 1345 
(2) Time [§ 939] p 1345 
. (3) Mode [§§ 940-948] p 1345 
(a) In General [§ 940] p 1345 
(b) Resolution or Motion [§ 941] p 1346 
(c) Credit for Outstanding Water Rights [§ 942] p 1346 
(d) Methods of Apportionment [§§ 943-948] p 1346 
aa. In General [§ 943] p 1346 
bb. According to Benefits [\§ 944-946] p 1346 
(aa) In General [§ 944] p 1346 
(bb) Factors for Consideration in Measuring Benefits [§ 945] 
p 1347 
(cc) Assessment of Subdivision [§ 946] p 1348 
ee. Value of Property [§ 947] p 1348 
dd. Area and Frontage [§ 948] p 1348 
(4) Determination of Benefits [§ 949] p 1348 
(5) Rate and Amount of Assessment [§§ 950-953] p 1349 
(a) In General [§ 950] p 1349 
(b) Constitutional or Statutory Limitations on Amount [§ 951] p 1349 
(c) Computation and Estimate [§ 952] p 1350 
(d) Assessing Amount Sufficient To Cover Delinquencies of Others [§ 953 } 
p 1350 
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(6) Assessment Rolls and Records, and Form and Contents of Assessment [§§ 954-956 | ¥ 
p 1351 a 
(a) In General [§ 954] p 1351 
(b) Listing and Description of Property [§ 955] p 1351 
(c) Certification of Assessment Roll [§ 956] p 1352 
(7) Notice and Opportunity for Hearing [§ 957] p 1352 
(8) Drainage Assessments of Irrigation District [§ 958] p 1352 
g. Objections to Assessments in General [§§ 959-960] p 1353 
(1) Grounds of Objection [§ 959] p 1353 
(2) Waiver and Estoppel [§ 960] p 1353 — 
h. Review by Board [§§ 961-962] p 1354 
(1) In General [§ 961] p 1354 
(2) Proceedings [§ 962] p 1354 
i. Review by Court [§§ 963-970] p 1354 ss 
(1) In General [§ 963] p 1354 
(2) Review by Board as Affecting Right to Review by Court [§ 964] p 1355 
(3) Proceedings To Confirm Assessment [§ 965] p 1355 
(4) Proceedings To Cancel, Set Aside, or Enjoin Levy or Enforcement of Assessment 
[$$ 966-970] p 13855 
(a) In General [§ 966] p 1355 
(b) Parties [§ 967] p 1356 
(ec) Pleading [§ 968] p 1356 
(d) Evidence [§ 969] p 1356 
(e) Trial [$§ 970] p 1357 
j. Lien [§§ 971-973] p 1357 
(1) In General [§ 971] p 1357 
(2) Priorities [§ 972] p 1357 
(3) Foreclosure [§ 973] p 1357: 
k. Payment [§§ 974-975] p 1358 
(1) Medium of Payment [§ 974] p 1358 
(2) Time of Payment or Tender [§ 975] p 1358 
l. Interest and Penalties [§ 976] p 1358 
m. Recovery of Assessments Paid [§ 977] p 1359 
n. Collection and Enforcement of Assessments [§§ 978-991] p 1359 
(1) In General [§ 978] p 1359 
(2) Officer Authorized or Obligated To Collect [§ 979] p 1359 
(3) Swit for Delinquent Taxes or Assessments [§ 980] p 1359 
(4) Certificates of Delinquency and Foreclosure of Same [§ 981] p 1360 
(5) Sale of Property [§§ 982-986] p 1360 ' 
(a) In General [§ 982] p 1360 ; 
(b) Publication of Delinquent Tax List [§ 983] p 1361 
(c) Restraining Sale [§ 984] p 1361 
(d) Mode of Sale; Price; Payment [§ 985] p 1361 
(e) Certificate of Sale [§ 986] p 1361 
Redemption [§ 987] p 1362 
Tax Titles and Deeds [§§ 988-991] p 1363 
(a) In General [§ 988] p 1363 
(b) Tax Deed [§ 989] p 1363 : 
(ec) District or County as Purchaser [§ 990] p 1364 
(d) Actions Concerning Tax Title [§ 991] p 1364 
0. Disposition of Taxes and Assessments [§ 992] p 1364 
8. Dissolution or Other Termination of District [§§ 993-997] p 1364 
a. In General [§ 993] p 1364 
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b. Payment of Indebtedness [§ 994] p 1365 
ce. Abandonment and Nonuser of Franchise [§ 995] p 1365 
d. Proceedings for Dissolution [§ 996] p 1365 
e. Effect of Dissolution and Disposition of Property [§ 997] p 1365 
E. Irrigation and Ditch Companies [§§ 998-1025] p 1366 
1. In General [§ 998] p 1366 
2. Unincorporated Mutual Associations and Joint Stock Companies [§ 999] p 1366 
3. Private Corporations in General [§§ 1000-1022] p 1367 
a. Incorporation [§ 1000] p 1367 
b. Amendment of Charters [{§ 1001] p 1367 
. By-Laws [§ 1002] p 1367 © 
. Stock and Stock Certificates [§ 1003] p 1368 
Stock Subscriptions and Purchase of Stock from Corporation [§ 1004] p 1368 
. Sale and Transfer of Stock [§ 1005] p 1368 
. Members and Stockholders [§§ 1006-1010] p 1368 
(1) In General [§ 1006] p 1368 
(2) Meetings [§ 1007] p 1369 
(3) Assessments for Construction and Maintenance sh 1008-1010] p 1369: 
(a) In General [§ 1008] p 1369) 
(b) Liens and Priority [§ 1009] p 1370 
(c) Payment, and Enforcement of Lien [§ 1010] p 1370 
h. Officers and Agents [§ 1011] p 1370 . 
i. Corporate Powers and Liabilities [§§ 1012-1019] p 1371 
(1) Powers in General [§ 1012] p 1371 
(2) Implied Powers [§ 1013] p 1372 
(3) Ultra Vires [§ 1014] p 1372 
(4) Representation by Officers and Agents [§ 1015] p 1372 
(5) Contracts [§ 1016] p 1372 
(6) Conveyances [§ 1017] p 1373 
(7) Mortgages and Bonds [§ 1018] p 1373 
(8) Actions [§ 1019] p 1373 
j. Insolvency and Receivers [§ 1020] p 1374 
k. Reorganization [§ 1021] p 1374 
l. Dissolution [§ 1022] p 1374 
4. Quasi-Public Corporations [§§ 1023-1025] p 1375 
a. Definition and Status of Corporation as Quasi-Public [§ 1023] p 1375 
b. Rights, Powers, and Duties [§ 1024] p 1376 
e. Forfeiture of Charter [§ 1025] p 1376 
F. Irrigation Works, and Rights Appurtenant Thereto [§§ 1026-1053] p 1376 
L. Acquisition of Water Rights [§§ 1026-1031] p 1376 
a. By Legislative Grant [§ 1026] p 1376 
b. By Appropriation [§§ 1027-1030] p 1376 
(1) In General [§ 1027] p 1376 
(2) Seepage Waters from Constructed Works [§ 1028] p 1377 
(3) Storage and Direct Irrigation; Priorities [§ 1029] p 1377 
(4) Proceedings To Effect Appropriation [§ 1030] p 1377 
ce. By Prescription, Contract, or Purchase [§ 1031] p 1378 
2. Rights of Way [§§ 1032-1039] p 1378 
a. Acquisition [§§ 1032-1036] p 1378 
(1) Over Public Lands [§§ 1032-1035] p 1378 
(a) Of Umited States [§§ 1032-1034] p 1378 
aa. In General [§ 1032] p 1378 
bb. Statutory Proceedings To Acquire [§ 1033] p 1379 
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ec. Effect of Abandonment of Proceedings [§ 1034] p 1380 
(b) Of State and County [§ 1035] p 1380 
(2) Over Private Lands [§ 1036] p 1380 
b. Title and Rights Acquired [§§ 1037-1038] p 1381 
(1) Way over Public Lands [§ 1037] p 1381 
(2) Way over Private Lands [§ 1038] p 1381 
ce. Forfeiture [§ 1039] p 1382 
3. Irrigation Works [§§ 1040-1045] p 1383 
a. In General [§ 1040] p 1383 
b. Bridges, Conduits, and Flumes [§ 1041] p 1383 
e. Enlargement and Extension [§ 1042] p 1384 
d. Cost of Construction and Maintenance [§ 1043] p 1385 
e. Easement and Contract Rights in Canal or Ditch [§ 1044] p 1385 
f. As Constituting Nuisance; Abatement [§ 1045] p 1385 . 
4. Injuries to Owners of Irrigation Works, and Actions Therefor [§§ 1046-1053] p 1386 
a. Affecting Water Rights [§ 1046] p 1386 
b. Affecting Righis of Way [§ 1047] p 1386 
ce. Affecting Irrigation Works [§§ 1048-1053] p 1386 
(1) In General [§ 1048] p 1386 
(2) Defenses [§ 1049] p 1386 
(3) Parties [§ 1050] p 1386 
(4) Issues and Proof [§ 1051] p 1387 
(5) Evidence [§ 1052] p 1387 
(6) Damages [§ 1053] p 1387 


- 


G. Distribution and Supply of Water for Irrigation [§§ 1054-1093] p 1387 


1. Right to Supply of Water [§§ 1054-1072] p 1387 
a. In General [§ 1054] p 1387 
b. Nature of Right [§§ 1055-1056] p 1390 
(1) In General [§ 1055] p 1390 
(2) Distributor or Consumer as Appropriator [§ 1056} p 1391 
ce. Conditions Precedent to Right to Supply [§ 1057] p 1392: 
d. Amount of Water to Which Consumer Entitled [§§ 1058-1059] p 1393 
(1) In General [§ 1058] p 1393 
(2) Measurement of Amount [§ 1059] p 1394 ; 
e. Rights of Particular Persons to Supply [§§ 1060-1063] p 1394 
(1) Stockholders or Members of Company or Association [§ 1060] p 1394 
(2) Consumers Not Stockholders or Members of Company or Association [§ 1061] 
p 395 
(3) Consumers within Area of Irrigation System or District [§ 1062] p 1396 
(4) Consumers outside Area of Irrigation System or District [§ 1063] p 1396 
f. Priority of Rights [§ 1064] p 1396 
. Discrimination [§ 1065] p 1398 
. Change in Manner or Place of Delivery [§§ 1066-1068] p 1398 
(1) Right of Distributor To Change [§ 1066] p 1398 
(2) Right of Consumer To Change [§ 1067] p 1399 
(3) Change of Supply to Other Land [§ 1068] p 1399 
i. Transfer of Right to Supply [§§ 1069-1071] p 1399 
(1) Transfer of Stock in Irrigation Company [§ 1069] p 1399 
(2) Severance from Land of Right to Supply [§ 1070] p 1400 
(3) Conveyance or Lease of Land Entitled to Supply [§ 1071] p 1401 
j. Conveyance or Transfer of Irrigation System [§ 1072] p 1401 
2. Regulation of Supply and Use [§§ 1073-1075] p 1402 
a. In General [§ 1073] p 1402 
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b. Regulation by Public Authority [§ 1074] p 1403 
e. Prorating of Supply [§ 1075] p 1403 
3. Sale of Water for Irrigation [§§ 1076-1093] p 1404 
a. Contracts with Consumers [§§ 1076-1079] p 1404 
(1) In General [§ 1076] p 1404 
(2) Validity and Legality [§ 1077] p 1406 
(3) Construction and Operation [§ 1078] p 1407 
(4) Performance or Breach [§'1079] p 1409 
b. Conveyance of Water Rights [§ 1080] p 1410 
e. Rates and Charges [§§ 1081-1093] p 1411 
(1) Contracts for Rates [§ 1081] p 1411 
(2) Regulation of Rates [§§ 1082-1086] p 1413 
(a) In General [§ 1082] p 1413 
(b) Determination and Regulation by Public Authority [§ 1083] p 1413 
(c) Reasonableness of Rates [§ 1084] p 1414 
(d) Discrimination [§ 1085] p 1415 
(e) Proceedings for Relief against Unreasonable Rates [§ 1086] p 1416 
(3) Payment and Collection of Rates and Charges [§§ 1087-1093] p 1417 
(a) In General [§ 1087] p 1417 
(b) Right of Distributor To Refuse Supply for Nonpayment [§ 1088] p 1419 
(ce) Lien for Rates and Charges on Land or Crops [§§ 1089-1091] p 1419: 
aa. In General [§ 1089] p 1419 
bb. Lien under Carey Act Reclamation Project [§ 1090] p 1420: 
ce. Foreclosure of Lien [§ 1091] p 1420 
(d) Actions To Recover Charges ‘[§ 1092] p 1421 
(e) Actions To Recover Back Excess Charges Paid [§ 1093] p 1422 
Il. Liabilities and Injuries Incident to Supply and Use [§§ 1094-1118] p 1422 
1. Civil Liability [§§ 1094-1117] p 1422 
a. Exemption of Distributor from Liability in General [§ 1094] p 1422 
b. Liability for Injuries from Construction, Operation, and Maintenance of Works [§§ 1095- 
1099] p 1423 
) In General [§ 1095] p 1423 
) Exemption [§ 1096] p 1427 
) Contributory Negligence [§ 1097] p 1428 
) Proximate Cause [§ 1098] p 1428 
) Persons Liable [§ 1099] p 1428 


Contributory Negligence [§ 1102] p 1431 
Hxcuses for Failure To Supply [§ 1103] p 1481 
(5) Persons Liable and to Whom Liable [§ 1104] p 1432 
d. Remedies [§§ 1195-1117] p 1434 
(1) Nature and Form of Action [§ 1105] p 1434 _ 
(2) Who May Sue or Be Sued; Parties [§ 1106] p 1435 
(3) Limitations [§ 1107] p 1436 \ 
(4) Pleading [§ 1108] p 1436 
(5) Issues, Proof, and Variance [§ 1109] p 1487 
(6) Hvidence [§§ 1100-1112] p 1438 
(a) Presumptions and Burden of Proof; Res Ipsa Loquitur [§ 1110] p 1438 
(b) Admissibility [§ 1111] p 1438 
(c) Weight and Sufficiency [§ 1112] p 1440 
(7) Trial [§ 1113] p 1441 


) 
) Exemption, Limitation, and Extent of Liability [§ 1101] p 1429 
) 
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(8) Judgment [§ 1114] p 1442 ’ | 
(9) Damages [§§ 1115-1117] p 1443 ; 
(a) In General [§ 1115] p 1443 
(b) For Injuries Resulting from Construction, Operation, and Maintenance 
[§ 1116] p 1443 
(c) For Failure To Supply Water [§ 1117] p 1444 
2. Criminal Liability [§ 1118] p 1446 


XI. USE OF WATER FOR MECHANICAL AND MANUFACTURING PURPOSES [§§ 1119-1139] 
p 1447 
A. Right to Use of Water [§§ 1119-1132] p 1447 
1. Natural Waters [§§ 1119-1125] p 1447 
a. Acquisition of Water Rights [§ 1119] p 1447 
b. Nature of Right in General [§ 1120] p 1447> 
e. Extent of, and Restrictions on, Use [§§ 1121-1125] p 1448 
(1) As Affected by Contract or Grant [§ 1121] p 1448 
(2) Primary and Secondary Uses [§ 1122] p 1448 
(3) As Affected by Rights of Others [§ 1123] p 1448 
(4) Reasonableness [§ 1124] p 1449 
(5) Effect of Prior Appropriation [§ 1125] p 1450 
2. Artificial Waters [§ 1126] p 1451 
3. Particular Uses [§§ 1127-1130] p 1451 
a. Electricity [§ 1127] p 1451 
b. Railroad Uses [§ 1128] p 1451 
e. Mills [§ 1129] p 1452 
d. Mines [§ 1130] p 1453 
4, Injuries [§§ 1131-1132] p 1453 
a. Liability in General [§ 1131] p 1453 © 
b. Actions [§ 1132] p 1454 
B. Water Power Companies [§§ 1133-1139] p 1455 
. Organization and Nature [§ 1133] p 1455 
. Charges by State for Diversion of Water [§ 1134] p 1456 
. Rights and Powers [§ 1135] p 1456 
. Construction of Plant [§ 1136] p 1457 
. Sale or Lease of Water or Power and Supply to Consumers [§ 1137] p 1457 
. Tolls and Other Charges [§ 1138] p 1458 
. Injuries Incident to Supply or Use, and Remedies Therefor [§ 1139] p 1459 
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XII. ICE [§§ 1140-1144] p 1459 
A. Ownership and Property in Ice [§ 1140] p 1459 
B. Right To Cut and Remove Ice [§ 1141] p 1460 
C. Conveyances, Licenses, and Contracts [§ 1142] p 1461 
D. Injuries and Remedies [§ 1143] p 1461 
E. Ice Companies |§ 1144] p 1463 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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CROSS REFERENCES 


Pa eee waters and watercourses see Boundaries 
Bridges 9 C.J. p 417. 

Canals 9 C.J. p 1123. 

Drains 19 C.J. p 599. 

aa Gee tine and rafting logs see Logs and Logging 
Ferries 25 C.J. p 1047. 

Fishing rights see Fish §§ 9-41. 

Hunting rights see Game § 7. 

Levees and Flood Control 36 C.J. p 995. 


Navigable Waters 45 C.J. p 398. ; 

Public use conferring right of eminent domain see Emi- 
nent Domain §§ 55-65. 

State boundaries along waters and watercourses see 
States §§ 25-29. 

Taxation of water and water rights see Taxation §§ 
141-143. 

Water and water rights as subject to appropriation in 
eminent domain proceedings see Eminent Domain § 
85. 


I. NATURE, OWNERSHIP, AND CLASSIFICATION 


[By Frank L. Morernson] 


[§ 1] A. Nature and Ownership. Water has 
been characterized as a moveable, wandering thing, 
and, together with other things, which, from their 
nature, must necessarily remain common property, 
admits only of a transient, usufructuary property.” 
In its natural state it is classified as real property.® 
In the character of personal property* water, sep- 
arated from its source or from the body of which 
it constituted a part, may be bought and sold like 
other commodities,®> as when supplied by a public 
or municipal agency for domestic® or manufactur- 
ing purposes,’ or for irrigation,’ or when solidified 
in the form of ice.® To this extent, nonnavigable 
streams,!° natural lakes and ponds,'! and artificial 
lakes and ponds}? are the property of the owners 
through or between whose lands they flow, subject 
to the rights of others above or below. 


Rights of United States. The unappropriated wa- 
ters of nonnavigable streams upon the public domain 
are as much a property of the United States as the 
lands through which they flow,t® and the government 
has the same property and right in the stream that 
any other owner of land has, be it usufructuary or 


1. 2 Blackstone Comm. p 18 [quot superficial 


measure; 


otherwise.*4 


Rights of states. A state has the same, and no 
greater, ownership and control over nonnavigable 
streams as it has over any other part of its domain,+® 
and, in some states, constitutional’® or statutory** 
provisions expressly declare unappropriated natural 
streams to be the property of the public. 


In Canada the grant of public land in British Co- 
lumbia to the Dominion included water rights in- 
cidental to such Jands.1® 


[§ 2] B. Classification. It has been said that wa- 
ters may be divided into tide and inland waters.19 
In the absence of statutory regulations or private 
agreements, all waters are, in contemplation of law, 
regarded as either flowing or percolating.2° The 
former consists of those bodies, such as lakes or 
ponds,*? and streams,?? which are upon or beneath 
the surface of the earth, and whose boundaries 
and courses are well defined and reasonably ascer- 
tainable, and whose existence is not of a temporary 
or ephemeral character. Al] other waters are perco- 
lating waters.2° With reference mainly to the size, 


but the suit) E. 124, 202 Mass. 422, 24 L.R.A.N.S. 


bux vy. Hagcein, Cari,a4. e919) 19203 
McCarter, Atty. Gen. v. Hudson Coun- 
ty Water Co., 65 A. 489, 496, 70 N.J. 
Eg. 695, 14 L.R.A.N.S. 197, 118 Am. 
SR. 754, 10 Ann.Cas. 116: Sweet v. 
Syracuse, 27 N.B. 1081, 1084, 129 N.Y. 
316]; Mitchell v. Warner, 5 Conn. 
497. 

[a] Water is a fugitive.—Erick- 
son v. Crookston Waterworks. Power 
& Light Co., 111 N.W. 391, 109 Minn. 
481, 9 L.R.A.N.S. 1250, 10 Ann.Cas. 
843. 


2. 2 Blackstone Comm. p 18 [quot 
Lux v. Haggin, (Cal.) 4 P. 919, 920; 
McCarter v. Hudson County Water 
Co., 65 A. 489, 496, 70 N.J.Hq. 695, 14 
EaReANES. 197,)10.Ann,Cas, 116, 118 
Am.S.R. 754 (aff 28 S.Ct. 529, 209 U. 
S. 349, 52 L.Ed. 828, 14 Ann.Cas. 560); 
Sweet v. Syracuse, 27 N.E. 1081, 1084, 
129 N.Y. 316]; Mitchell v. Warner, 5 
Conn. 497, 518; Wilson v. East Jersey 
Water Co., 79 A. 440, 78 N.J.Bq. 329; 
Tracy Dev. Co. v. Becker, 106 N.E. 
830, 212 N.Y. 488. 


‘water is neither land nor tene- 
ment, nor susceptible of absolute 
ownership. It is a moveable, wan- 
dering thing; and must, of necessi- 
ty, continue common by the law of 
nature. It admits only of a_ tran- 
sient, usufructuary property; and if 
it escape for a moment, the right to it 
is gone forever; the qualified owner 
having no legal power of reclama- 
tion. Consistently with the preced- 
ing remarks, it is not capable of be- 
ing sued for, by the name of water, 
or by a calculation of its cubical or 


must be brought for the land that 
lies at the bottom, covered with wa- 
ter.’ Mitchell v. Warner, supra. 


Water classed as cOmmon property 
subject to usufructs see Property § 9. 


3. See Property § 21. 


Water as not included in term 
“land” see Property § 24. 


4. See Property § 36. 

5. See infra § 591. 

6. See infra §§ 745-757. 

7 See infra § 1137. 

& See infra §§ 1076-1093. 


9. Seeinfra § 1140. 


10. See infra §§ 12, 13. 

11. See infra § 278. 

12. See infra § 331. 

13. Union Mill, etc., Co. v. Ferris, 
24 F.Cas.No. 14,371, 2 Sawy. 176; Lux 
Voiclacein 10... 674, 69. Cal (255; 
Vansickle v. Haines, 7 Nev. 249; Ne- 


vada Ditch Co. v. Bennett, 45 P. 472, 
30 Or. 59, 60 Am.S.R. 777. 


[a] In Puerto Rico there are cer- 
tain nonnavigable streams which 
were owned by the Spanish govern- 
ment for public use and which passed 
by cession to the United States. Ar- 
pin v. Valdes, 1 Porto Rico Fed. 394. 

United States ownership of public 
lands see Public Lands § 2. 

14.) Union Mill, etc, Co. v. ,Ker- 
ris, 24 F.Cas.No. 14,371, 2 Sawy. 176. 

Leen Bouse. City irr, etenus Cor Vv; 
Stewart,..ui ke. 25,821, 10. [daho..38s 
Home for Aged Women v. Com., 89 N. 


79; Wilson v. East Jersey Water Co., 
79 A. 440, 78 N.J.Eq. 329. 


[a] State is trustee for the peo- 
ple. Wilson v. East Jersey Water 
Co., 79 A. 440, 78 N.J.Eq. 329. 


16. See constitutional provisions. 


_17. Murphy v. Kerr, 296 F. 536 [aff 
5 F.(2d) 908, 41 A.L.R. 1359]; An- 
derson Land & Stock Co. v. McCon- 
nell, 188 F. 818; Maricopa County 
Municipal Water Conservation Dist. 
No. 1 v. Southwest Cotton Co., (Ariz.) 
4 P.(2d) 869 [mod on other grounds 
and reh den 7 P.(2d) 254]. 

[a] State holds as trustee for the 
people. Murphy v. Kerr, 296 F. 536 
Laff 5 F.(2d) 908, 41 A.L.R. 1359]. 

18. See Public Lands § 8. 

19. Chamberlain v. Hemingway, 
27 A. 239, 68 Conn. 1, 38 Am.S.R. 330, 
22 L.R.A. 45. 

20. Hathorn v. Dr. Strong’s Sara- 
toga Springs Sanitarium, 106 N.Y.S. 
553, 55 Mise. 445. 


21. Hathorn v. Dr. Strong’s Sara- 
toga Springs Sanitarium, supra. 

Mill ponds generally see infra §§ 
364-384. 

Natural lakes and ponds generally 
see infra §§ 274-285. 

Reservoirs generally see infra §§ 
356-363. 

22. Hathorn v. Dr. Strong’s Sara- 
toga Springs Sanitarium, 106 N.Y.S. 
5538, 55 Misc. 445. 


23. Hathorn v. Dr. Strone’s Sara- 
toga Springs Sanitarium, supra. 
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or to the quantity of flow, various other terms have 

Thus, a river is a 
is a watercourse.?°® 
it has been said that an arroyo,?" bay- 
ou,?§ branch, ees Drook.e? creek,*1 ravine,*? rivulet, 28 
run,?+ slough,?® or wash36 is a watercourse. 


been applied to watercourses.?4 
watereourse.2° So a stream 
Likewise, 


[§ 3] A. Definition; 


Percolating waters generally see 
infra §§ 247-273. 


24. See infra notes 25-36. 

“Watercourse” see ante p 642. 

25. Ark.—Walt v. Phillips, 266 S. 
W. 71, 166 Ark. 163; Boone v. Wiison, 
188 S.W. 1160, 125 Ark. 364. 


Cal.—Sanguinetti v. Pock, 69 P. 98, 


100, 136 Cal. 466, 89 Am.S.R. 169 [quot 
Blaek L; D.].. 
Conn.—Chamberlain v. Heming- 


way, 27 A. 239, 63 Conn. 1, 38 Am.S. 


R330, 22 qL-RsA. 45: 
Ind.—New York, etc., 
oa 40 N.E. 541, 


Re Cong Ws 
12 Ind.App. 


Mo.—Adair Drainage Dist. v. Quin- 
Cy, 0; & 1K. CR. Co. 217 (S.W. 70) 280 
Mo. 244. 

N.C.—Porter v. Armstrong, 39 S.EH. 
W997 129 IN-CaL0 nL; 

Wash.—Rossi v. Sophia, 300 P. 522, 
163 Wash. 178. 

Ont.—McHardy v. Ellice Tp., 37 U. 
C:Q:B. 580: 

[a] “Estuary” is that part of the 
mouth or lower course of a river 
flowing into the sea which is subject 
to tides, and, specifically, an enlarge- 
ment of a river channel toward its 
mouth, in which the movement of the 


tide is very prominent. Century D. 
[quot Vail v. McGuire, 96 P. 1042, 
1043, 50 Wash. 187]. 

[b] Generic term “river” classi- 


fies and stamps the stream as a nat- 
ural one having its own current of 
water which fiows down from its 
source into the ocean or some other 
body or stream of water. Scott v. 
The Young America, 21 F.Cas.No. 12,- 
549, Newb.Adm. 101, 106; Humph- 
reys-Mexia Oil Co. v. Arsenzux, 
(Civ.App.) 244 S.W. 280 [aff 297 S.W. 
225, 116 Tex.-6038, 53° A.L.R. 1147]. 


[c] “Watercourse” is broader and 
more comprehensive term than “riv- 


er.” Shelby County Bd. of Comrs. v. 
Castetter, 33 N.E. 986, 34 N.E. 687, 
7 Ind.App. 309. 


“River” see Rivers §§ 1, 2. 

26. Horton v. Goodenough, 194 P. 
34, 184 Cal. 451; Luther v. Winnisim- 
met Co., 9 Cush. (Mass.) 171; Rossi 
v. Sophia, 300 P. 522, 163 Wash. 173. 


[a] “Watercourse” synonymous. 
—Evansville, Mt. C. & N. Ry. Co. v. 
Scott, 114 N.BH. 649, 67 Ind.App. 121; 
Dickinson v. Worcester, 7 Allen 
(Mass.) 19; County of Dodge v. 
County of Saunders, 97 N.W. 617, 70 
Neb. 442, 447; McHardy v. Ellice Tp., 
37) UsC.@.B., (Ont: 580. 


[b] “Watercourse” ~ compared,— 
(1) “The legal distinction between a 
‘stream of water’ and a ‘water 
course, if any, is shadowy and un- 
substantial.” New Jersey, I. & I. R. 
Co. v. Tutt, 80 N.E. 420, 422, 168 Ind. 


Elements**° 
While it has been said that no definition of a natural 
watercourse can be given that will apply to all eas- 
es,*t in general a natural watercourse is one made 


WATERS 


“oublie waters,” 


feta 


II. NATURAL WATERCOURSES 


—l. Definition. 


205 [quot Vandalia R. Co. v. Yeager, 
110 _ N.E. 230, 23 2, 60 Ind.App. 118]. 
(2) The term “watercourse” may be 
held to inelude that of ‘stream of 
water.” See New Jersey, I. & I. R. 
Co. v. Tutt, supra (“for our purpose 
here it is enough to say that, if the 
drain above described was not a wa- 
ter course, it was surely not a stream 
of water’). 

[ce] “Running stream’? distin- 
guished.—(1) While many authori- 
ties use the terms “watercourse” and 
“running stream” as though synony- 
mous (Mobile & O. R. Co. v. Red 
Feather Coal Co., 119 So. 606, 218 Ala. 
582; Robinson y. Shanks, 20 N.E. 713, 
118 Ind. 125; Benson v. Cook, 201 N. 
W25526,.047 ‘SEDi_ 611), (@)” thisis 7 a 
loose, inaccurate use (Benson  v. 
Cook, supra). (2) While there can- 
not be a running stream without a 
watercourse, nothing is more com- 
mon than a watercourse without a 
stream. Benson v. Cook, supra. 


“Running stream” see Streams § 2 
text and note 54. 


“Stream” see Stream § 2. 


27. Jaquez Ditch Co. v. Garcia, 124 
Peo On el iene vie! 60: 


28. See Bayou, 7 C.J. p 1014. 


29. Porter v. Armstrong, 39 S.E. 
799%, £29) NEC 10d: 


30. Chamberlain v. Hemingway, 
27 A. 239, 63 Conn. 1588 Am.S.R. 330; 
22 L.R.A. 45; Morrison v. Bucksport, 
Ste! CRS Co... CT aire: ASbat  SROSST fy: 
Sophia, 300 P. 522, 163 Wash. 173. 


31. Walt v. Phillips, 266 S.W.. 71, 
166 Ark. 163; Boone v. Wilson, 188 S. 
W. 1160, 125 Ark. 364; Sanguinetti 
Ver-Pock,,) 6.9MP 298; 400, 2:36) ale 66; 
89 Am.S.R. 169 [quot Black L. D.]; 
Adair Drainage Dist. v. Quincy, O. & 
K.. Cy RB, Co., 217 SW. 70; 280 Mo." 2445 
Porter v. Armstrong, 39 S.E. 799, 129 
ING C2108 

[a] Waters of mineral creek are 
waters of a substantial natural drain- 
ageway, governed by the law appli- 
cable to streams, not surface waters. 
International-Great Northern R. Co. 
v. Reagan, (Tex.) 49 S.W.(2d) 414 [aff 
(Civ.App.) 36 S.W.(2d) 564]. 

[b] Im proper usage the term does 
not import a separate or independent 
stream, although sometimes so used. 
Schermerhorn v. Hudson River R. 
CO: tobe INGE LOSE 


Defined see 15 C.J. p 1452. 


32. See Ravine 52 C.J. p 1149. 
83.. Walt v. Phillips, 266 S.W. 71, 
166 Ark. 163; Boone v. Wilson, 188 


S.W. 1160, 125 Ark. 364; Sanguinetti 
v. Pock, 69 P. 98, 100,.136 Cal. 466, 
89 Am.S.R. 169 [quot Black L. Di} 
Chamberlain v. Hemingway, 27 
239, 68 Conn, 1, 38 Am-S:R. 330; 22 L 
R.A. 45. 


34 Walt v. Phillips, 266 S.W. 71, 


i 


[§§ 2-3. 


5 
ever, a draw is not a stream of running water with 
well defined banks, as distinguished from the flow 
of surface water.** 
used as meaning navigable waters,*® 
the term “private waters” has been\used to denote 
nonnavigable waters.?® 


As distinguished from the term 


by the natural flow of the water caused by the gen- 
eral superficies of the surrounding land from which 
the water is collected into one channel.*? 
water becomes a natural watercourse at the point 


Surface 


166 Ark. 163; Boone v. Wilson, 188 
S.W. 1160, 125 Ark. 364; Sanguinetti 
v. Pock, 69 P. 98, 100, 136 \Calr46G7 
89 Am.S.R. 169 [quot Black Li. DAs 
Beck v. Kulesza, (Del.) 156 A. 346. 

35. See case infra this note. 

[a] Sloughs with definite begin- 
ning's, channels, and definite ending 
are ‘‘watercourses.” Herminghaus v. 
Southern California Edison Co., 252 
P. 607, 200 Cak Sl [eertesr 2 SiGe 
575, 274 U.S. 728, 71 L.Ed. (1315, and 
cert dism 48 S.Ct. 27, 275 U.S. 486, 72 
L.Ed. 387]. 

36. San Gabriel 
Club v. Los Angeles County, 
554, 182 Cal 392,-9 ALR. 1200. 

[a] “Wash” distinguished from — 
“swale,” “hollow,” or “depression.”— 
San Gabriel Valley Country Club v. 
Los Angeles County, 188 P. 554, 182 
Cala 392.9) ‘AsLR»- 1200: 

“Wash” defined generally see ante 
p 606. 

37. Cartwright v. Warren, 
Civ.App.) 177. S/W. 197. 

“Draw” defined generally see 19 C. 
dep, lo2. 

38. See Navigable Waters § 4. 

39. Piazzek v. Drainage Dist. No. 


Valley Country 
188 P. 


(Tex. 


1 of Jefferson County, 237 P. 1059, 
119 Kan. 119; Lamprey v. State, 53 
N.W. 1139, 52 Minn. 181, 38 Am.S.R. 


541, 18 L.R.A. 670; Cobb v. Daven- 


port, 32 N.J.Law 369. 
40. Cross references: 

Artificial watercourse defined see in- 
fra § 330. 

Judicial notice as to natural water- 
courses see Evidence § 1861 


Natural watercourse as used in re- 
gard to pollution see infra § 116. 
Natural drain as natural watercourse 

see Natural § 18 text and note 29. 


“Watercourse” see ante p 642. 
S19 U.S. ov. Een 27. Ee site. 


42. Chamberlain v. Hemingway, 
2t, A. 239, 63.Conn. 1, 38 Am:SsR? sade 
22 L.R.A. 45; Earl v. De Hart, 12 N; 
J.Hq. 280, 72 Am.D. 395; Hawley Vv 
Sheldon, 24 A, 717, 64 Vt. 491, 33 Am. 
Rodin 

[a] Other definitions.—(1) Water 
flowing in a certain direction through 
a definite channel, with bed and 
banks. Schwartz v. Nie, 64 N.E. 619, 
29 Ind.App. 329. (2) A flow of water 
through a defined channel. Hudson’s 
Bay Co. v. Horanin, 35 Man. 466, 
[1926] 1 Dom.L.R. 725, [1926] 1 West. 
Wkly. 460. 3) A stream in which 
water moves from its source to its 
mouth. Humphreys-Mexia Oil Co. v. 
Arsenaux, (Civ.App.) 244 S.W. 280, 
281 [aff 297 S.W. 225, 116 ‘Tex. 1603, 
53 A.L.R. 1147, and cit Cyc]. (4) A 
living stream, with a well defined 
channel. Wilson y. Pennsylvania R. 
Co.5 113 N.Y.S. 1101,,129: App. Div. 82i% 


*By FRANK L. MORGINSON (§§ 3-20). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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where it begins to form a reasonably well defined 
channel, with bed and banks or sides and current, 


although the stream itself may be 


the water may not flow continuously.#® 


[§ 4] 2. Elements—a. Size and Antiquity. In de- 
termining whether a stream is a natural watercourse, 


WATERS 


very small, and 


its size is not a material element** in respect of the 


(5) A living stream having defined 
bounds and continuity of flow. Jen- 
nings v. Bohner, 134 N.Y.S. 9438, 944. 
(6) A living stream with defined 
banks and channel. Popham v. Hol- 
loron, 275 P. 1099, 1102, 84 Mont. 442. 
(7) A natural stream, flowing in @ 
defined bed or channel, with banks 
and sides, having permanent sources 
of supply. Barkley v. Wilcox, 86 N. 
Y. 140, 40 Am.R. 519; Kleinberg v. 
Ratett, 232 N.Y.S. 478, 225 App.Div. 
208 [rev on other grounds 169 N.E. 
289, 252 N.Y. 236, rearg den 170 N.E. 
164, 252 N.Y. 616]; Bloodgood v. 
Aversysolstium GNeEY.)) S560 o—. CS) 
Water which has flowed from time 
immemorial in a well defined chan- 


nel, and which forms a brook, and 
runs into a river. Macomber v. God- 
frey, 108 Mass. 219, 11 Am.R. 349. 


(9) Where a stream has run contin- 
uously, except for a few months in 
very dry seasons, for years in a chan- 
nel, draining a very large watershed, 
and is supplied by living springs, it 
is a natural watercourse. Spink Vv. 
Corning, 70 N.Y.S. 1438, 61 App.Div. 
$4 [aff 65 N.E. 1122, 172 N.Y. 626]. 
(10) Where a stream usually flows in 
a particular direction, having a bed, 
sides, or banks, and discharges into 
some other stream or body of water, 
it is a natural watercourse. Wil- 
liams v. Bass, 191 N.W. 499, 179 Wis. 
364. (11) A natural watercourse has 
the characteristics of a watercourse 
(bed, banks, and water) while in a 
state of nature and without artificial 
construction. Porter v. Armstrong, 
SON SH 799s o IN Cok L010.) (uae «Lt 
there is a sufficient natural and ac- 
customed flow of water to form and 
maintain a distinct and defined chan- 
nel, that constitutes a natural water- 
course. Beer v. Stroud, 19 Ont. 10. 
(18) The place where the water flows 
according to nature. Indian Creek 
Drainage Dist. No. 2 v. Chicago, B. & 
Oe iranGo., 129 Neb 105, 295° Ti 339. 
(14) Every channel which by location 
and surroundings is the inevitable 
collector and conductor of surface 
water from any particular area may 
fairly be said to be a natural water- 
course. Phillimore v. Watford Rural 
Couneil,,. §2-1.J,Ch. 514, [1913] 2. Ch. 
434. (15) A watercourse with chan- 
nel cut bv the force of its own run- 
ning waters. Vandalia R. Co. v. Yea- 
ger, 110 N.E. 230, 60 Ind.App. 118. 
(16) A watercourse which has a bed, 
banks, and current. Rigney v. Taco- 
ma Light, etc., Co., 38 P. 147, 9 Wash. 
576, 26 L.R.A. 425. 


{b] Flood water.—(1) Where a 
stream of water has a low-water 
channel and a flood channel, and in 
times of flood the waters of both 
channels flow in one uniform and con- 
tinuous current, all the waters are 
the waters of a natural watercourse. 
Miller & Lux v. Madera Canal & Ir- 
rigation Co., 99 P. 502, 155 Cal. 59, 22 
L.R.A.N.S. 391; Zollman v. Baltimore 
One wie Es WOOr node NOB il Sion el0 
Ind.App. 395; Vandalia R. Co. v. Yea- 
ger, 110 N.E. 230, 233, 60 Ind.App. 118 
[eit Cyc]; Town of Jefferson v. 
Hicks, 102 P. 79, 82, 28 Okl. 684, 24 
L.R.A.N.S. 214 [quot Byrne v. Min- 
neapolis & St. L. Ry. Co., 36 N.W. 
339, 38 Minn. 212, 8 Am.S.R. 668]. 
(2) A high-water channel constitutes 
part of a natural watercourse. 
Cleveland, C., C. & St. L. Ry. Co. v. 


Woodbury Glass Co., (Ind.App.) 120 


Nip 226) 7 1G3)" Ay “watercourse” -in- 
cludes the overflow waters of a 
stream which extend beyond its 


banks in times of ordinary floods, and 
which at such times are accustomed 
to flow down over the adjacent low 
lands in a broader, but still defin- 
able, stream, or flow in natural de- 
pressions, continuing in a_ general 
course, although with definable 
banks, back into the stream from 
whence they started, or into another 
watercourse. Morgan v. Morgan, 266 
SWS Dy ro One 2 0D evan) 4D LM oe 
Minneapolis, ete., R. Co., 36 N.W. 339, 
38 Minn. 212, 8 Am.S.R. 668; Chica- 
go, R. I. & P. Ry. Co. v. Morton, 157 
Pe 987, 5U LOK SA Down, Ob Jeirer- 
son) vi Hicks,» 102.P:579, 23 OKl. 684, 
24 L.R.A.N.S. 214 [motion den 126 P. 
739, 33 Okl. 407, 41 L.R.A.N.S. 1053]. 
(4) Where, in case of high water, the 
surplus water from a creek regularly 
discharges itself through a well-de- 
fined channel, which is the accustom- 
ed way, through which it flows, such 
channel constitutes a “watercourse.” 


Miller v. Marriott, 149 P. 1164, 1165, 


48 OK 79. 


[ec] Natural outlet of lake or pond. 
—(1) A watercourse with well defined 
banks which is the natural outlet of 
lakes, and through which the waters 
will reach a common place, is a “‘nat- 
ural watercourse,” although it is call- 
ed a swag or a swamp or a creek, and 


whether its course is straight or 
crooked. Hastie v. Jenkins, 101 P. 
495, 496, 53 Wash. 21. (2) Where 


there is a quantity of water regular- 
ly passing from a pond, considerable 
except in droughts, in one, and only 
one, direction, not squandering and 
wandering over the surface as surface 
water does, but in a defined channel, 
over a bed, between banks, through 
a channel cut by the waters long ago, 
it is a natural watereourse. Neal v. 
Ohio River R. Co., 34 S.E. 914, 47 W. 
Va. 316. (3) A natural stream prop- 
erly Signifies a river flowing from its 
source to the ocean, or an outlet be- 
tween one interior sea or lake and an- 
other, such as the rivers Mississippi, 
St. Clair, and the Detroit. Scott v. 
The Young America, 21 F.Cas.No. 12,- 
549, Newb. Adm. 101. 


{d] “Natural stream” synonymous 
with “natural watercourse.’—U. S. 
ve ide, 277°. 373; ‘City: of Globe ‘v. 
Shute, 196 P. 1024, 22 Ariz. 280; In re 
German Ditch & Reservoir Co., 139 
P92, 6 Colo. 252. 


[e] Under constitutional provision 
providing that all natural streams not 
appropriated are the property of the 
publie, “natural streams” includes all 
the streams of the state made up from 
rain and snowfall on the surface, the 
springs which issue from the earth, 
and the percolating water under the 
surface which finds its way to surface 
streams, including tributaries and 
streams draining into other streams. 
In re German Ditch & Reservoir Co., 
SOP 2606, COLO, ba. 


43. Mitchell v. Bain, 42 N.E. 230, 
142 Ind. 604. 

Surface water generally see infra 
§§ 286-329. 

44. Ind.—-Mitchell y. Bain, 42 N.E. 
230, 142 Ind. 604. 

Kan.—Missouri Pac. R. Co. v. Wren, 
62 P. 7, 10 Kan.App. 408. 
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volume of water carried,*t® and while the element of 
permanence is necessary,** great age is not an es- 
sential attribute of a watercours 

[§ 5] b. Source of Supply. A requisite of a nat- 
ural watercourse is that the water must have a defi- 
nite*® and permanent,*® in the sense of period- 


e,47 


Mass.—Elliot v. Fitchburg R. Co., 
10 Cush. 191. 57-Am.D. 85; Luther v. 
Winnisimmet Co., 9 Cush. 171. 


Neb.—Town v. Missouri Pac. R. Co., 
70 N.W. 402, 50 Neb. 768; Morrissey 
v. Chicago, etc., R. Co., 56 N.W. 946, 
38 Neb. 406; Pyle v. Richards, 22 N. 
W. 370, 17 Neb. 180. 

N.M.—Jaquez Ditch Co. v. Garcia. 
124 P. 891, 17 N.M. 160. 

Utah.—Holman vy. Christensen, 274 
P. 457; 73° Utah 339. 

45. Mitchell v. Bain, 42 N.E. 230, 
142 Ind. 604; Rait v. Furrow, 85 P. 
934, 935, 74 Kan. 101, 6 L.R.A.N.S. 157, 
10 Ann.Cas. 1044 [quot Gibbs v. Wil- 
liams, 25: Kan..214, .37.Am. Re» 2411; 
HMarl«v.. De Hart, 12 Ni b.Ban 28 72 
Am.D. 395; Wheatley v. Baugh, 25 
Pa. 528, 64 Am.D. 721. 


46. See infra § 5. 


47. Rait v. Furrow, 85 P. 934, 74 
Kan. 101, 6 L.R.A.N.S. 157, 10 Ann.Cas. 
1044; Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]. Compare Han- 
sen v. Crouch, 193 P. 454, 98 Or. 141 
(where the fact that a stream has ex- 
isted from time immemorial is given 
weight). 

48. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., (Ariz.) 4 P.(2d) 
369 [mod on other grounds and reh 
den 7 P.(2d) 254]; Missouri Pac. R. 
Co. v. Wren, 62 P. 7, 10 Kan.App. 408. 

49. U.S—U. S. v. Ide, 277 F. 378, 
319 felt s€y.cil:: 

Kan.—Horner v. City of Baxter 
Springs, 226. P. 779, 116 Kan. 9288; 
Brown v. Schneider, 106 P. 41, 81 Kan. 
486, 135 Am.S.R. 396; Rait v. Furrow, 
850 PS 93845 14) Kant 01.6 ser AUNES: 
157, 10 Ann.Cas. 1044. 


Mass.—Yaskill v. Thibault, 173 N.E. 
504, 273 Mass. 266; Dickinson v. Wor- 
cester, 7 Allen 19. 


Mich.—Grand Rapids & I. Ry. Co. 
v. Round, 190 N.W. 248, 220 Mich. 475; 
aaa v. Bush, 31 N.W. 90, 64 Mich. 


Miss.—Pompey Lake Drainage Dist. 
v. McKinney Lake Drainage Dist., 99 
So. 387, 1386 Miss. 168. 


N.D.—Froemke vy. Parker, 
284, 41 N.D. 408. eee 


Or.—Hildebrandt v. Montgome 
234 P. 367, 369, 113 Or. 687 cit Cyan 


Tex.—Hoefs vy. Short, 273 S.W. 785 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802). 


Wash.—Geddis y. Parrish 
1 Wash. 587. Siete via 


Ont.—Arthur v. Grand Trunk 
Co., 25 Ont. 37 [aff 22 Ont.A. 89]. * 


[a] Test (1) is not the age of th 
stream (Gray v. Schriber, 58 MolAbD. 
173), (2) nor the length of time its 
waters have followed a_ particular 
channel (Gray v. Schriber, supra), (3) 
although it has been said that where, 
through a natural obstruction, part 
of the water of a stream was diverted 
and flowed in a given manner for a 
time longer than that fixed by the 
statute of limitations, the water di- 
verted was a permanent stream (Paci- 
fic Live Stock Co. v. Davis, 119 P. 147, 
60 Or. 258), (4) but it is whether it 
has the characteristics of permanence 
(Gray v. Schriber, supra), 
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ic,°° source. 


rainfall,>® or from a glacier.®° 


{b] As distinguishing mark.—It 
is the distinguishing mark of a water- 
eourse that there be a supply which 
is permanent in the sense that similar 
conditions will always produce a flow 
of water, and that the conditions re- 
cur with some degree of regularity, 
so that they establish and maintain 
for considerable periods of time a run- 
ning stream. Sozanska v. Town of 
Stratford, 153 A. 164, 112 Conn. 563; 
Thompson v. New Haven Water Co., 
86 A. 585, 86 Conn, 597, 45 L.R.A.N.S. 
457. 

{[c] Rule explained.—‘“‘The author- 
ities frequently say that a natural 
watercourse must have a permanent 
source of water supply. This, how- 
ever, merely means that the stream 
must be such that similar conditions 
will produce a flow of water, and that 
these conditions recur with some de- 
gree of regularity, so that they es- 
tablish and maintain a running stream 
for considerable periods of time.” 
Hoefs v. Short, 273 S.W. 785, 788, 114 
Tex. 501, 40 A.L.R. 833 [aff (Civ. App.) 
190 S.W. 802]. 

50. Cal. Lux v. Haggin, 10 P. 674, 
69 Cal. 255. 

Mich.—Grand Rapids & I. Ry. Co. 
v. Round, 190 N.W. 248, 220 Mich. 475. 


N.D.—Froemke v. Parker, 171 N.W. 
284, 41 N.D. 408. 


Or.—Hildebrandt v. Montgomery, 
O24 P2267, 269, 113 Ore 687 [eit Cyel: 
Hansen v. Crouch, 193 P. 545, 98 Or. 
141. 

Ont.—Beer v. Stroud, 19 Ont. 10. 

51. Hildebrandt : v. Montgomery, 
234 PP, 267, 269, Lis Or Ge [citacyen. 


525° Horner’ vo) City” of © Baxter 
Springs, 226 P. 779, 116 Kan. 288; Rait 
v. Furrow, 85 P. 934, 74 Kan. 101, 6 
L.R.A.N.S. 157, 10 Ann.Cas. 1044; Mis- 
souri Pac. R. Co. v. Wren, 62 P. 7, 10 
Kan.App. 408; Popham v. Holloron, 
375 P. 1099, 84 Mont. 442; Humphreys- 
Mexia Oil Co. v. Arsenaux, (Civ.App.) 
244 S.W. 280 [aff 297 S.W. 225, 116 
Mex: 603, do Anluac  LI47 3. Arthur vy. 
Grand Trunk R..Co., 25 Ont. 37 Laff 
22 Ont.App. 89]. 


[a] Source need not necessarily be 
a spring. Brown vy. Schneider, 106 P. 
41, 81 Kan. 486, 135 Am.S.R. 396. 


Springs generally see infra § 251. 
53. Arthur v. Grand Trunk R. Co., 
25 Ont. 87 [aff 22 Ont.App. 89]. 


54. Horner v.. -City; of Baxter 
Springs, 226 P. 779, 116 Kan. 288; Rait 
v. Furrow, 85 P. 934, 74 Kan. 101, 6 
L.R.A.N.S. 157, 10 Ann.Cas. 1044; Kel- 
ly v. Dunning, 39 N.J.Hq. 482; Mc- 
Kinley v. Chosen Freeholders of Un- 
jon Co), 29. 0IN,J qd, 7164. Contra 
Walther v. City of Cape Girardeau, 
149 S.W. 36, 166 Mo.App. 467; Popham 
vy. Holloron, 275 P. 1099, 84 Mont, 442. 

[a] Permanent seepage (1) is a 
sufficient source (Rait v. Furrow, 85 
Pp. 934, 74 Kan. 101, 6 L.R.A.N.S. 157, 
10 Ann.Cas. 1044) (2) even when from 
irrigation (Popham v. Holloron, 275 
P. 1099, 84 Mont. 442). 

[b] Surface water collecting in 


The particular source is immaterial.>+ 
Thus the supply of a natural watercourse may come 
from springs,®? swamp,°* surface water,** artificially 
controlled water over which the creator has lost con- 
trol,®® artesian wells,°® lake,®’ or a pond formed by 
surface water,°® the overflow of a lake because of 
If the conformation 
of the country is such that water accumulates in 
large quantities after heavy rains or when the snows 
melt, and descends at regular seasons through a well 
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course ;°% 


canyon constitutes a watercourse. 
Popham v. Holloron, 275 P. 1099, 84 
Mont. 442. 


Surface water generally see 
§§ 286-329. 

55. Popham v. Holloron, 
1099, 84 Mont. 442. 


56. Popham vy. Holloron, supra. 


57. Arthur v. Grand Trunk R. Co., 
25 Ont. 37 [aff 22 Ont.A. 89]. 


Netural lakes generally see infra §§ 
274-285. 

58. Rait v. Furrow, 85 P. 934, 74 
Kank LOU) Ge LA RIASN-Si15%,. 108 Ann: 
Cas. 1044; Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316. 

Natural ponds generally see infra 
§$§ 274-285. 

59. Duckworth v. Watsonville Wa- 
ter & Light Co,, 89 .P. 338,.150,Cal. 
520; Popham v. Holloron, 275 P. 1099, 
84 Mont. 442. 


60, Arthur v. Grand Trunk R. Co., 
25 Ont. 37 faff 22 Ont.A. 89]. 

61. U.S.—Oregon-Washington R. & 
Nav. Co. v. Royer, 255 F. 881. 


Ariz.—City of Globe v. Shute, 196 
Py 1024; 22 Ariz. 280. 

Cal.—Lindblom v. Round Valley 
Water Co:, 173 P. 994, 178 Cal’ 450: 


Ill.— Mauvaisterre Drainage & Le- 
vee Dist. v. Wabash Ry. Co., 132 N.E. 
559, 299 Tll. 299, 22 AL.R. 944. 


Ind.—Southern Ry. Co. v. Weiden- 
Ne ei 109 N.W. 926, 61 Ind.App. 
314. f 

Kan.—Brown v. Schneider, 106 P. 
41" 8 Kian. |. 486). 0085) Am eSiRe 896% 
Palmer v. Waddell, 22 Kan. 352; Mis- 
SOUMLMEP AC OR. oCOs Ven WirCls NO seen ds LO 
Kan.App. 408. 

Mont.—Popham vy. Holloron, 275 P. 
1099, 84 Mont. 442. 


N.J.—Kelly v. Dunning, 39 N.J.Eq. 
482; Earl v. De Hart, 12 N.J.Eq. 280, 
Ri Arn i395. 


N.M.—Jaquez Ditch Co. v. Garcia, 
V4 See SO gm lim Nnvne NOG. 

Okl.— Miller v. Marriott, 149 P. 1164, 
48 Okl. 179; Chicago, ete., R..Co. v. 
SROVES Oo. belo 20) Olu 2 aullankt. 
A.N.S. 802. 


Or.—Hansen v. Crouch, 193 P. 454, 
98 Or. 141; Borman vy. Blackmon, 118 
P. 848, 60 Or. 304; Simmons vy. Win- 
LOPS) 2) Ben de OP wad. Asn ATs ubeat eile 
West v. Taylor, 13 P. 665, 16 Or. 165. 


Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]. 


Alta. — Townsend Vv. Canadian 
Northern R. Co., 17 Alta.L. 289, 65 
Dom.L.R. 85. 

62, Ariz.mMaricopa County Muni- 
cipal Water Conservation Dist. No. 1 
v. Southwest Cotton Co., 4 P.(2d) 369 
[mod on other grounds and reh den 7 
P.(2d) 254). 

Ark.—Walt v. Phillips, 266 S.W. 71, 
166 Ark. 163; Boone vy. Wilson, 188 S. 
W. 1160, 125 Ark. 364. 

Cal.—Gray v. Reclamation Dist. No. 
1500, 168 PB. 1024, 174 Cal. 622: ‘San- 
guinetti v. Pock, 69 P. 98, 136 Cal. 


infra 


275 P. 


[§ 


defined channel which the force of the water has_ 
made for itself and which is the accustomed channel — 
through which it flows and has always flowed, such 
channel is to be considered as a natural water-— 
but an occasional flow of surface water 
resulting from excessive rains or melting snows, — 
which spreads itself indefinitely over the low lands 
or finds an escape through hollows and ravines which 

are ordinarily dry, and without any definite channel, 

does not constitute such a watercourse.®? 


So a 


466, 89 Am.S.R. 169; Los Angeles 
Spon ie Ass’n y. Los Angeles, 37 P. 
onos 


713, 118 Ind. 1253) Hill v.»Cineinnati 
ete., R. Co., 10 N.E. 410, 109° Ind. S148 
Rice v. Evansville, 9 N.E. 139, 108 
Ind. 7, 58 Am.R. 22; Schlichter vy. 
Phillipy, 67 Ind. 201; Southern Ry. 
Co. v. Weidenbrenner, 109 N.W. 926, 
61 Ind.App. 314; Gaskill v. Barnett, 
101 N.E. 40, 52 Ind.App. 654. 


Me.—Morrison v. Bucksport, 
R.; Co.,. 67, Me. 353. 


Mass.—Dickinson v. Worcester, 7 
Allen 19; Luther vy. Winnisimmet Co., 
9 Cush. 171. 


Mo.—Adair Drainage Dist. v. Quin- 
ey, O. & K. €; R. Cos; 217 SYWe 70) 280 
Mo. 244; Benson vy. Chicago, ete., R. 
Co., 78 Mo. 504; Scott v. Missouri 
Southern R. Co., 139 S.W. 259, 158 Mo. 
App. 625; Webb v. Carter, 98 S.W. 
776, 121 Mo.App. 147; Gray v. Schrib- 
er, 58 Mo.App. 173; St. Louis, ete., R. 
Co. v. Schneider, 30 Mo.App. 620; 
Jones v. Wabash, etc., R. Co., 18 Mo. 
App. 251. 


Neb.—Town y. Missouri Pac. R. Co., 
70 N.W. 402, 50 Neb. 768; Morrissey 
v. Chicago, etc., R. Co., 56 N.W. 946, 
38 Neb. 406; Pyle v. Richards, 22 N.W. 
370, 17 Neb. 180. 


ete., 


- Re ae agian v. Sabron, 10 Nev. 
Sp MAL OL, v. Arndt, 4 N.J.Ea. 
N.Y.—Barkley v. Wilcox, 86 N.Y. 


140, 40 Am.R. 519; Wagner v. Long 
Island R. Co., 2 Hun 633, 5 Thomps. 
&C. 163 [dism 70 N.Y. 614]. 


N.D.—Henderson vy. Hines, 183 N.W. 
531, 48 N.D. 152; Froemke v. Parker, 
171 N.W. 284, 41 N.D. 408. 


Ohio.—Dissette v. Lowrie, 
S.&C.P, 545, 6 OhioN.P. 392. 


Or.—Hansen vy. Crouch, 193 P. 454, 
98 Or. 141; Borman y. Blackmon, 118 
P. 848, 60 Or. 304; Simmons v. Win- 
ters, 27 P.-7; 21 Or.85,' 28 Am.S. Ra 72h 


Pa.—Kunkle v. Borough of Ford 
City, 158 A. 159, 305 Pa. 416. 


Tex.—Hoefs v. Short, (Civ.App.) 
190 S.W. 802, 806 [aff 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 and eit 
Oyel: 

Wash.—Thorpe v. City of Spokane, 
139 P. 221, 78 Wash. 488. 


Wis.—Case v. Hoffman, 72 N.W. 390, 
100 Wis. 314 [rev on other grounds 75 
N.W. 945, 100 Wis. 314, 44 L.R.A. 
728]; Lessard v. Stram, 22 N.W. 284, 
62 Wis. 112, 51 Am.R. 715; Bulrich v. 
Richter, 41 Wis. 318; Eulrich vy. Rich- 
ter, 37 Wis. 226; Fryer v. Warne, 29 
Wis. 511; Hoyt v. Hudson, 27 Wis. 
656, 9 Am.R. 473. 


Ont.—Arthur v. Grand Trunk R. 
Co., 25 Ont. 37 [aff'22 Ont.A. 89]. 


[a] Sutter Basin in Reclamation 
Dist. No. 1500 is not a natural water- 
course having no well defined channel, 
Proper v. Reclamation Dist. No. 1500, 
163 P. 1037, 174 Cal. 816; Gray v. 
Reclamation Dist. No. 1500, 163 P. 
1024, 174 Cal. 622. 


9 Ohio 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 


Ind.—Robinson y. Shanks, 20 N.E. 


§§ 5-6] 


depression or channel through which waters of a 
river escape at flood times is not a natural water- 


course.°* 


[§ 6] ce. Channel, Bed, and Banks. 
been stated that the watercourse must have a well 
defined®* and substantial®® existence, with a dis- 


68. Singleton v. Atchison, etc, R. 
O55 U2 a 180, OF Kant 284. 

{a] Channel which carries no wa- 
ter except the overflow of a river in 
times of flood, which has no original 
water of its own, but is simply a con- 
duit through which occasionally some 
of the flood water escapes into the 
lower lands, is not a watercourse. 
Lamb vy. Reclamation Dist. No. 108, 14 
Pe OAD oe Oal. 125, 2, Am.s oR... 775. 


64. Cal.—Sierra County v. Nevada 
Sountys, 99 P. Sil, 15 5e:Calo tL 

Me.—Morrison y. Bucksport, 
ECO; 67 Me: 353. 

Mass.—Dickinson v. Worcester, 7 
ee 19; Ashley v. Wolcott, 11 Cush. 
192. 


Or.—Shively v. Hume, 10 Or. 76. 

W.Va:—Neal v. Ohio River R. Co., 
34 S.H. 914, 47 W.Va. 316. 

Wis.—Eulrich vy. Richter, 37 Wis. 
226; Fryer v. Warne, 29 Wis. 511. 

65. Cal.—Sierra County v. Nevada 
County, 99 P: 371,155 Cal. 4- 

Ind.—Schlichter v. Phillipy, 67 Ind. 
201; Evansville, Mt. C. & N. Ry. Co. 
v. Scott, 114 N.E. 649, 67 Ind.App. 121; 
Trout v. Woodward, 114 N.E. 467, 64 
Ind.App. 333. 


Me.—Morrison v. Bucksport, etce., R. 
Co., 67 Me. 353. 

Mass.—Dickinson v. Worcester, 7 
oy ae 19; Ashley v. Wolcott, 11 Cush. 
Or.—Shively v. Hume, 10 Or. 76. 

Tex. . : : 

PTs Tex. 501, 40) Ack. R.. 833 fait. (Civ. 
App.) 190 S.W. 802]. 

Wash.—In re Johnson Creek Water 
Rights, 294 P. 566, 159 Wash. 629; 
Tierney v. Yakima County, 239 P. 248, 
136 Wash. 481 [quot Geddis v. Par- 
rish,-21 Pr-314,71" Wash. 587]: 

W.Va.—Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316 

Wis.—Eulrich v. Richter, 37 Wis. 
226; Fryer v. Warne, 29 Wis. 511. 

66. Tompkins v. Brown, 4 P.(2d) 
454, 134 Kan. 111; Gibbs v. Williams, 
25 Kan. 214, 37 Am.R. 241; Hawley v. 
Sheldon, 24 A. 717, 64 Vt. 491, 33 Am. 
S.R. 941; Beer v. Stroud, 19 Ont. 10. 

67. Los Angeles ihe toa Ass’n v. 
Los Angeles, (Cal.) 37 P. 375; 
Schwartz v. Nie, 64 N.E. 619, 29 Ind. 
App. 829; Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768: Froemke v. Parker, 171 N.W. 284, 
41 N.D. 408. 

68. Erwin y. Erie R. Co., 90 N.Y.S. 
315, 98 App.Div. 402. 

69. lIowa.—Falcon v. Boyer, 142 N. 
W. 427, 157 Iowa 745. 

Mich.—Gregory v. Bush, 31 N.W. 
90, 64 Mich. 37. 

Miss.—Pompey Lake Drainage Dist. 
v. McKinney Lake Drainage Dist., 99 
So. 387, 136 Miss. 168. 

Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.w. 802]; Humphreys- 
Mexia Oil Co. v. Arsenaux, (Civ.App.) 
244 S.W. 280 [aff 297 S.W. 225, 116 
Tex. 6038, 538 A,L.R. 1147]. 

Ont.—Beer v. Stroud, 19 Ont. 10. 


70. Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, 33 RwAw 376; Stephens va 
State, 194 S.W. 400, 81 Tex.Cr. 177; 


etc., 
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tinct,®* definite,*? obvious,®*® well defined,®® regular*° 
channel,’! a definite,*? well defined?* bed,** and well 


defined*® banks,’® and a definite course’? or a cur- 


rent,‘® 
the frequent 


While it has 


In re Johnson Creek Water Rights, 
294 P. 566, 159 Wash. 629; Tierney v. 
Yakima County, 289 P. 248, 249, 136 
Wash. 481 [quot Geddis v. Parrish, 
ot Ps 314, Wash: 587 bryer vw. 
Warne, 29 Wis. 511. 

WT. Un: ——On, Shi Veylaen ian Ue. Si 3s 
379 [cit Cyc]. 

Cal.—Razzo ve Varni, 22 P. 848, 81 
Cal. 289. 

Ind.—Vandalia R. Co. v. Yeager, 110 
N.E. 230, 60 Ind.App. 118. 
Kan.—Chicago, etc.,-R. 
row, 22 P. 413, 42 Kan. 339. 

Mass.—Yaskill v. Thibault, 173 N.E. 
504, 273 Mass. 266. 

Tenn.—State v. Muncie Pulp Co., 
104 S.W. 437, 448, 119 Tenn. 47. 


W.Va.—Neal v. Ohio River R. Co., 
34 S.B. 914, 47 W.Va. 316. 

“The bed and banks, or the channel, 
is in all cases a natural object to be 
sought after, not simply by applica- 
tion of any abstract rule, but, like 
other natural objects, to be sought 
for and found by the distinctive ap- 
pearance it represents. Whether, how- 
ever, worn deep by action of the wa- 
ter or following the exact depression 
without any marked erosion of soil 
or rock; whether distinguished by 
difference of vegetation or otherwise 
rendered perceptible—a channel is 
necessary to the constitution of a 
watercourse.’ Lux v. Haggin, 10 P. 
674, 770, 69 Cal. 255; State v. Muncie 
Pulp Co., 104 S.W. 437, 443, 119 Tenn. 
47. 

“Channel” synonymous with “draw” 
see Draw 19 C.J. p 762. 


72. Froemke v. Parker, 
284, 41 N.D. 408. 

73. Gregory v. Bush, 31 N.W. 90, 
64 Mich. 37; Quinn y. Chicago, etc., 
R. Co., 120 N.W. 884, 23 S.D. 126, 22 
L.R.A.N.S. 789. 

7% Cal.—Los Angeles Cemetery 
Ass’n v. Los Angeles, 37 P. 875. 

Ind.—Rice v. Evansville, 9 N.E. 139, 
108 Ind. 7, 58 Am.R. 22; Evansville, 
Mt. C._SeN. Ry. "Co. v-Scott, 114 Nn. 
649, 67 Ind.App. 121; Trout v. Wood- 
ward, 114 N.E. 467, 64 Ind.App. 333; 
Vandalia R. Co. v. Yeager, 110 N.E. 
230, 60 Ind.App. 118; Schwartz v. 
Nie, 64 N.E. 619, 29 Ind.App. 329. 


Iowa.—Falcon vy. Boyer, 142 N.W. 
427, 157 lowa 745. 

Kan,.—Tompkins v. Brown, 4 P.(2d) 
454,'134 Kan. 111; Horner v. City of 
Baxter Springs, 226 P. 779, 116 Kan. 
288; Chicago, etc., R. Co. v. Morrow, 
22 P. 418, 42 Kan. 339. 

Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]; Humphreys- 
Mexia Oil Co. v. Arsenaux, (Civ.App.) 


Co. v. Mor- 


171 N.W. 


244 S.W. 280 [aff 297 S.W. 225, 116 
Tex. 603, 53 A-L.R. 1147]. 
OUTS 


Vt.—Hawley v. Sheldon, 24 A. 
64 Vt. 491, 33 Am.S.R. 941. 
W.Va.—Neal v. Ohio River R. Co., 
34 S.BE. 914, 47 W.Va. 316. 
Wis.—Fryer v. Warne, 29 Wis. 511. 
[a] Absence of vegetation from 
the bed is not essential. Lynch v. 
Payne, )23.0) Pui85, 17 Kans: 6: 


{b] Bed is distinguishing char- 
acteristic between a watercourse and 
mere surface drainage and percolat- 
ing water. Case v. Hoffman, 72 N.W. 
390, 100 Wis. 314 [rev on other 


so that there is unmistakable evidence of 
action of running water,’® it is not 
necessary that the banks of the stream should be 


grounds 75 N.W. 945, 100 Wis. 314, 44 
L.R.A. 728]. 

75. Erwin v. Erie R. Co., 90 N.Y.S. 
315, 98 App.Div. 402 [aff 79 N.E. 1104, 
186 N.Y. 550]; Quinn v. Chicago, étc., 
R. Co., 120 N.W. 884, 23 S.D. 126, 22 L.. 
R.A.N.S. 789; Hawley v. Sheldon, 24 
A. 717, 64 Vt. 491, 33 Am.S.R. 941. 


[a] Swale or depression over 
which surface water runs according 
to the laws of nature (1) is a natural 
watercourse, although it has no de- 
fined banks (Cederburg vy. Dutra, 86 
P. 838, 3 Cal.App. 572; Gillett v. 
Johnson, 30 - ‘Conn. “180;— Prout! iv: 
Woodward, 114 N.B. 467, 64 Ind.App. 
8oe7 Heinse v. Thorborg, 230 N.W. 
881, 210 Iowa 435; Parizek v. Hinek, 
123 N.W. 180, 144 Towa 563; Miller v. 
Eastern Ry. & Lumber Co., 146 P. 171, 
84 Wash. 31); (2) but the contrary 
has also been held (Horton v. Good- 
enough, 194 P. 34, 184 Cal. 451; Erwin 
v. Brie R/ Co., 90 N.Y.S. 315, 98 App. 
Div. 402). 

76. Cal.—Los Angeles Cemetery 
Ass’n v. Los Angeles, 37 P. 375. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, BE Te sNy Ceila 


Ind.—Rice v. Evansville, 9 N.E. 139, 
108 Ind. 7, 58 Am.R. 22; Evansville, 
Mt. C. & N. Ry. Co. v. Scott, 114 N.E. 
649, 67 Ind.App. 121; Trout v. Wood- 
ward, 114 N.E. 467, 64 Ind.App. 383; 
Vandalia R. Co. v. Yeager, 110 N.E. 
230, 60 Ind.App. 118; Schwartz v. Nie, 
64 N.B. 619, 29 Ind.App. 329. 


Iowa.—Falcon v. Boyer, 142 N.W. 
427, 157 Iowa 745. 


Kan.—Tompkins v. Brown, 4 P. 
(2a) 454, 134 Kan. 111; Horner v. City 
of Baxter Springs, 226 P. 779, 116 
Kan. 288. 


Mass.—Yaskill v. Thibault, 173 N. 
E. 504, 273 Mass. 266. 


Mich.—Gregory, v. Bush, 31 N.W. 
90, 64 Mich. 37. 


Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]; Stephens v. 
State, 194 S.W. 400, 81 Tex.Cr. 177. 


Wash.—In re Johnson Creek Water 
Rights, 294 P. 566, 159 Wash. 629; 
Tierney v. Yakima County, 239. PRP: 248° 
249, 1836 Wash. 481 [quot Geddis v. 
Parrish, 21 P. 314, 1 Wash. 587]. 


Wis.—Fryer v. Warne, 29 Wis. 511. 


77. Mitchell v. Bain, 42 N.E. 230 
142 Ind. 604; Yaskill v. Thibault, 173 
N.E. 504, 273 Mass. 266. 


78. Hough v. Porter, 95 P. 732, 98 
P. 1083, 102 P. 728, 51 Or. 318; Hoefs 
VY Short2cs. WwW. woo, uae Pex. Ode 
40 A.L.R. 833 [aff (Civ.App.) 190 S.W. 
802]; Fryer v. Warne, 29 Wis. 511. 


79. Cal.—Ventura Land, etce., 'Co. 
v. Meiners, 68 P. 818, 136 Cal. 284, 
89 Am.S.R. 128. 


Ind.—Evansville, Mt. C. & N. Ry. 
Co. v. Scott, '114 N.E.. 649, 67 Ind. 
App. 121; Trout v. Woodward, 114 
N.E. 467, 64 Ind.App. 333; Schwartz 
Vv. bi 64 N.E. 619, 29 Ind.App. 329. 


<an.—Tompkins  v. Beet 4° ip: 
(26) 454, 134 Kan. 111 
1099, 84 Mont. 442. 
Or.—Hildebrandt v. Montgomery, 


234 P. 267, 113 Or. 687. 


Pa.—Kunkle v. Borough of Ford 
City, 158 A. 159, 305 Pa. 416; Kis- 


680 [67 C.J.] 


unchangeable,® or that they should everywhere 


exhibit a distinet elevation above 


stream,*! but they must be sufficient to mark off 
the channel of the stream from the surrounding land 
and such as will ordinarily confine the water and 
cause it to flow in a definite direction.*? 
spreads out indefinitely over the surface of the ad- 
joining land®* or forms a marsh,** or swale, 
# natural watercourse; but the fact that a stream ex- 


linski v. Gilboy, 19 Pa.Super. 453. 
Vt.—Hawley v. Sheldon, 24 A. 717, 
64 Vt. 491, 33 Am.S-R. 941. 
Wis.—Case v. Hoffman, 72 N.W. 
390%, LOO, Was) 314. [rews on —other 
grounds 75 N.W. 945, i100 Wis. 314, 44 
L.R.A. 728). 
[a] QGther statements.—(1) There 


must always be substantial indica- 
tions of a stream, which is ordinarily 
and most frequently a moving body 
of water. Boone v. Wilson, 188 S.W. 
RG Oss aby PA; 4/3164 Hutchinson Vv. 
Watson Slough Ditch Co., 101 P. 1059, 
16 Idaho 484, 133 Am.S.R: 125; Hill v. 
Cincinnati, etc., R. Co., 10 N.E. 410, 
109 Ind. 511; Rice v. Evansville, 9 
IND SOF OSe Ind Wee oo: FA. Ranga 
Weis v. Madison, 75 Ind. 241, 39 Am. 
R. 135; Southern Ry. Co. v. Weiden- 
brenner, 109 N.E. 926, 61 Ind.App. 
814; Dissette v. Lowrie, 9 Ohio S.&C. 
Py 545, 6. Ohio N.P. 392. . (2). There 
must be a way cut and kept open by 
running water, a passage whose ap- 
pearance differs from that of the ad- 
jacent land, and discloses to every 
eye, On a mere casual glance, the bed 
of a constant or frequent stream. 
Gibbs v. Williams, 25 Kan. 214, 37 
Am.R. 241; Swett v. Cutts, 50 N.H. 
439, 9 Am.R. 276 note. 

[b] Drainage from one swamp in- 
to another swamp does not constitute 
a watercourse. Kunkle v. Borough of 

“Ford City, 158 A. 159, 305 Pa. 416. 

“Stream” see Stream § 2. 

80. Miller & Lux v. Madera Canal 
& Irrigation Co., 99 P. 502, 155 Cal. 
59, 22 L.R.A.N.S. 391. 


81. Cal.—Miller & Lux v. Madera 
Canal & Irrigation Co., supra [quot 
Duxy. Hagin, 4° Pi 9f9Ploee. 674169 
Caln2i5o. de 

Conn.—Thompson v. New Haven 
Water Co., 86 A. 585, 86 Conn. 597, 45 
L.R.A.N.S. 457. 

Ill.—Town of Bois D’Arec v. Con- 
very, 99 N.E. 666, 255 Ill. 511. 

Ind.—Bump v. Sellers, 102 N.E. 875, 
54 Ind.App. 146. 

Iowa.— Miller v. Hester, 
93, 167 Iowa 180. 

Kan.—Buss v. Missouri Pac. R. Co., 
944 P. 1059, 120 Kan. 689; Lynch v. 
Payne, 230 5) 85810, Lien Kan. 5 [eit 


149 N.W. 


Cyc]; Brown v. Schneider, 106 P. 41, 
81 Kan. 486, 1385 Am.S.R. 396. 

Or.—Hough v. Porter, 95 P. 732, 98 
P; 1083, 102 P. 728, 51 Or. 318. 


Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]. 

s2. Town of Bois D’Are v. Con- 
very, 99 N.B. 666, 255 Ill. 511; Miller 
v. Hester, 149 N.W. 93, 167 lowa 180; 
Rait v. Furrow, 85 P, 934, 74 Kan. 


101, 6 L.R.A.N.S. 157, 10 Ann.Cas. 
1044; Williams v. Richards, 23 Ont. 
65d. 

[a] Bhat water flows naturally 


through a channel will not make it 
a known and well defined channel.— 
Killian v. Killian, 57 So. 825, 175 Ala. 
224. 


83. Ch KOR asin bye dah 


Cleveland, 


WATERS 


the bed of the 


Water which 


85 


is not 


Co. v. Woodbury Glass Co., (Ind.App.) 
120 N.E. 426; Bloodgood v. Ayers, 15 
N.E. 433, 108 N.Y. 405, 2 Am.S.R. 443; 
Hough v. Porter, 95 P. 732, 98 P. 1083, 


NO2 APS 7287 sb UKOr, sls eee wleye iv. 
Sheldon, 24 A. 717, 64 Vt. 491, 33 Am. 
Sue. -9/44. 
84. Wilborn v. Terry, (Tex.Civ. 
SDB») 161,S:W. 33, 3 5 [ei t Cyc]; Case 
Hoffman, 72 N.W. 390, 75 N.W. 945, 


100 Wis. 314, 44 a RA. 128: 

85. Chicago, K. & W. R. Co. v. Mor- 
row, 22 P. 413, 42 Kan. 339; Gibbs v. 
Williams, 25 Kan. 214, 37 Am.R. 241. 


86. Conn.—Gillett v. Johnson, 30 
Conn. 180. 


Ind.—Mitchell v. Bain, 42 N.E. 230, 
142 Ind. 604; Cleveland, C., C. & St 
Voteeyce CO. We Woodbury Glass CO., 
(App.) 120 N.E. 426; Gaskill v. Bar- 
nett, 101 N.E. 40, 52 Ind.App. 654. 

Iowa.—Hinkle vy. Avery, 55 N.W. 
77, 88 Iowa 47, 45 Am.S.R. 224. 

Kan.—Clements v. Phceenix Utility 
Co., 237 P. 10625119) Kan) 190: 

Mass.—Yaskill v. Thibault, 173 N. 
BE. 504, 273 Mass. 266; Macomber v. 
Godfrey, 108 Mass. 219, 11 Am.R. 349. 


Or.—Wright v. Phillips, 272 P. 554, 
127 Or. 420; Harrington v. Demaris, 
lige 2i6. 03, sO0 Oe 40. sOr.e il iy hel) slab eAS, 
ae 756 [cit Gould Waters (3d ed) § 

4]. 

Vt.—Hawley v. Sheldon, 24 A. 717, 
64 Vt. 491, 493, 33 Am.S.R. 941. 

Wash.—Miller v. Eastern Ry. & 
Lumber Co., 146 P. 171, 84 Wash. 31; 
Rigney v. Tacoma Light, etce., Co., 
38 P. 147, 9 Wash. 576, 26 L.R.A. 425. 


Wis.—Blohowak v. Grochoski, 96 N. 
We bbd 119) Wiss 1P89simCasexva Eloti= 
man, 54 N.W. 793, 84 Wis. 438, 36 Am. 
S.R. 937, 20 L.R.A. 40. 


Man.—Hudson’s Bay Co. v. Hor- 
anin, 35 Man. 466, [1926] 1 Dom.L.R. 
725, [1926] 1 West.Wkly. 460. 

[a] Well considered case.—Case v. 
Hoffman, 54 N.W. 793, 84 Wis. 438, 36 
Am.S.R. 9387, 20 L.R.A. 40. See Rig- 
ney v. Tacoma Light, etc., Co., 38 P. 
147, 148, 9 Wash. 576, 26 L.R.A. 425 
(so saying). 


sy: U.S:—Union Mill Jete.. Co. 1% 
Dangberg, 24 F.Cas.No. 14,370, 2 
Sawy. 450. 

Ala.—Pippen v. Carpenter, 93 So. 


878, 208 Ala. 1. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Woodbury Glass Co., (App.) 120 
N.E. 426; Trout v. Woodward, 114 N. 
BE. 467, 64 Ind.App. 383; Walley v. 
Wiley, 104 N.H. 318, 56 Ind.App. 171; 
Schwartz v. Nie, 64 N.BE. 619, 29 Ind. 
App. 329. 4 

Kan.—Hornor v. City of Baxter 
Springs, 226 P. 779, 116 Kan. 288. 

N.J.—Stanfield v. Schneidewind, 115 
A. 339, 96 N.J.Law 428. 


N.Y.—Harriman vy. Finan, 133 N.Y. 
S. 1034. 
Wash.—Rigney v. Tacoma Light, 


etc, Co., 7388 Pe 147, 9 “Wash: 576)" 26 
L.R.A. 425. 
fa] In Ohio Rev. St. § 4500, pro- 


viding that, if a ditch be established 


pands into a wide sheet of water, having the char- 
acter of a lake or a marsh, and then resumes its 
course in a well defined channel between banks, 
does not deprive it of the character of a watercourse 
above and below the place of expansion.*® 


Even though in part artificial, if the stream other- 
wise has all the indicia of a natural watercourse, 
it is a natural watercourse,** particularly when so 
regarded for a prescriptive time,®® unless rights of 


4 


for public health, convenience, or wel- | 
fare by private agreement between 
two or more owners of property af- 
fected thereby and it has been used 
for seven years or more for drainage 
without interruption or obstruction, 
it is a public watercourse with all 
characteristics of a natural water- 
course, does not apply unless a de- 
sign that the ditch, should it become 
a watercourse, was present when the 
ditch was made. Burton v. Jensen, 9 
Ohio Dec. (Reprint) 120, 11 Cince.L. 
Bul. 26. 

[b] Presumption.—Where one did 
work without objection on a stream, 
as it ran through another’s land, 
which had been altered by commis- 
sioners, it was presumed that he 
merely restored the stream as left 
by the commissioners. Harriman vy. 
Finan, 133 N.Y.S. 1034. 

[e] Straightening channel. —The 
fact that a riparian owner dug a ditch 
to straighten a channel, without 
changing the natural and general 
course of the water, and the water 
took the new course, does not make 
it any the less a “natural water- 
course.” Boone v. Wilson, 188 S.W. 
1160, 125 Ark. 364. 

[d] Use of pipe—The owner did 
not change the character of a natural 
watercourse by confining the stream 
ina pipe. Kleinberg v. Ratett, 169 N. 
BH. 289, 252 N.Y. 236 [rearg den 170 
N.E. 164, 252 N.Y. 616]; Olney v. Cul- 
luloo Park Co., 169 N.Y.S. 8438, 182 
App.Div. 560. 


[e] Where freshet changed chan- 
nel of a stream and the new channel 
had well defined banks which had ex- 
isted for several years and the waters 
were three feet deep and sufficiently 
wide for use of row boats, it fulfilled 
the definition of a “watercourse.” 
McGhay yv. Woolston, 162 S.W. 292, 
175 Mo.App. 327. 


88. Cal.—San Gabriel Valley Coun- 
try Club v. Los Angeles County, 188 
P. 554, (182) "Calk. 392,°9 ACER. 1200: 


Hawaii.—Carter v. Territory of Ha- 
waii, 24 Hawaii 47. 

Towa.—Falecon y. Boyer, 
27, 157 Iowa 745. 


Mass.—Stimson vy. Brookline, 83 N. 
Em. 893, 197. Mass. 563, 125 “Am. Soke 
382, 16 L.R.A.N.S. 280, 14 Ann.Cas. 
907. 

Miss.—Scranton-Pascagoula Realty ~ 
Co. v. City of Pascagoula, 128 So. 73, 
157 Miss. 498; Pompey Lake Drainage 
DISC. evn McKinney Lake Drainage 
Dist., 99 So. 387, 136 Miss. 168. 

Mont.—Popham v. Holloron, 275 P. 
1099, 84 Mont. 442. 

N.H.—Taggert v. Town of Jeffrey, 
oe 123, 75 N.H. 473; 139: Am/S. Re 
729. 

Or.—Hough v. Porter, 95 P. 732, 98 
Py L088 a0 2R.5 728" S51 vOr. sist 

Eng.—Roberts v. Richards, 50 L.J. 
Ch. 297. 

“Tt has often been decided both in 
England and America, that water 
courses made by the hand of man 
may have been created under such 


142 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 6-7] 


the public are involved.’® 
Question of law or fact. 


ter of law from the evidence;*? 


for the jury.°? 


conditions that, so far as the rules of 
law and the rights of the public or 
of individuals are concerned, they 
are to be treated as if they were of 
natural origin. . The principle 
is analogous to that under which oth- 
er rights are acquired in real property 


by prescription or adverse use.” 
Stimson v. Brookline, 83 N.E. 893, 
894, 197 Mass. 568, 16 L.R.A.N.S. 280, 


125 Am.S.R. 382, 14 Ann.Cas. 907. 


89. Brightman vy. Hetzel, 167 N.W. 
89, 183 Iowa 385. 


90. Falcon v. Boyer, 142 N.W. 427, 
157 Iowa 745. 

91. Proper v. *Reclamation Dist. 
Now dT b00N Gene: a103 te 174 Call 816s 
Gray v. Reclamation Dist. No. 1500, 
163 P. 1024, 174 Cal. 622; Sanguinetti 
v. Pock, 69 P. 98, 136 Cal. 466, 89 Am. 
S.R. 169. 


92. Bump v. Sellers, 102 N.E. 875, 
54 Ind.App. 146; Webb v. Carter, 98 
S.W. 776, 121 Mo.App. 147; Tierney 
v. Yakima County, 239 P. 248, ‘136 
Wash. 481. 

93. Kislinski v. Gilboy, 19 Pa.Su- 
per. 453. 

94. “U. S: v. Ide, 
{eit Cyc]. 

[a] Waters of river, so long as 
they form one continuous body, are, 
properly speaking, the waters of a 
watercourse. Schwartz vy. Nie, 64 N. 
EB. 619, 29 Ind.App. 329. 

95. U.S.—Oregon-Washington R. & 
Nav. Co. v. Royer, 255 F. 881, 167 C. 
AY 201. 

Cal.—Sierra County  v. 
County, (998 Psis713) 15h1Cal® hi; 
ner v. Sawday, 94 P. 424. 

Mass.—yYaskill v. Thibault, 173 N. 
BH. 504, 273 Mass. 266 


Miss.—Belzoni Drain. Commission 
v. Winn, 53 So. 778, 779, 98 Miss. 359 
[quot Ferris v. Wellborn, 8 So. 165, 
64 Miss. 29]. 

N.Y.—Barkley v. Wilcox, 86 
140, 40 Am.R. 519. 

S.D.—Benson v. Cook, 201 N.W. 526, 
47 S.D. 611. 

Wash.—Tierney v. Yakima County, 
239 P. 248, 249, 136 Wash. 481 [quot 
Geddis v. Parrish, 21 P. 314, 1 Wash. 
587, and cit Cyc]. 

96. Ark.—Boone v. Wilson, 188 S. 
W. 1160, 125 Ark. 364. 

Idaho.—Hutchinson v. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 133 Am:S.R. 125. 


Kan.—Lynch v. Payne, 230 P. 85, 
117 Kan. 5; Brown v. Schneider, 106 
P. 41, $1 Kan. 486, 185 Am.S.R. 396. 


Ohio.—Dissette v. Lowrie, 9 Ohio S. 
&C.P. 545, 6 Ohio N.P. 392. 


Ont.—Arthur v. Grand Trunk R. 
Co., 25 Ont. 37 [aff 22 Ont.A. 89]. 


[a] Other statement.—lIt is not es- 
sential to constitute a watercourse 
that the flow should be uniform or 
uninterrupted. Barkley v. Wilcox, 86 
N.Y. 140, 40 Am.R. 519. 


97. Ariz.—Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., 4 P.(2d) 
369 [mod on other grounds and reh 
den 7 P.(2d) 254]. 


27 EB. 373; 3879 


Nevada 
Huff- 


N.Y. 


Where there is no con- 
troversy as to the facts,°° whether or not a natu- 
ral watercourse exists is to be determined as a mat- 
but if there is a 
conflict in the evidence, the question is one of fact 
There is authority that the exist- 
ence or not of a natural watercourse is a mixed ques- 
tion of law and fact which, if the facts are disputed, 


WATERS 
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must be decided by the jury under proper instructions 


Ark.—Walt yv. Phillips, 266 S.W. 


71, 166 Ark. 163. 

Cal.—Lindblom y. Round Valley 
Water Co., 173 P. 994, 178 Cal. 450; 
Los Angeles Cemetery Ass’n v. Los 
Angeles, 37 P. 375; Spangler v. City 
and County of San Francisco, 23 P. 
1091, 84 Cal. 12. 


Conn.—Thompson vy. New Haven 
Water Co., 86 A. 585, 86 Conn. 597, 45 
L.R.A.N.S. 457; Chamberlain v. Hem- 
ingway, 27 A. 239, 63 Conn. 1, 38 Am. 
S: Re 8380) 22° GRAY 46: 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SB 1262, 33 PRA. SiGe 


_ Ga.—Pelham Phosphate Co. v. Dan- 
iels, 94 S.E. 846, 21 Ga.App. 547. 


Ind.—Mitchell v. Bain, 42 N.E. 230, 
142 Ind. 604; Robinson v. Shanks, 20 
N.B. 713, 118 Ind. 125; Hill v. Cincin- 
nati, ‘etc., R. Co, LOGON. bic410, 209) Ind. 
Weis v. Madison, 75 Ind. 241, 39 
. 135; Sehlichter v. Phillipy, 67 
Ind201; Evansville, Mt.c, &NaRY. 
Co. v. Scott, 114 N.E. 649, 67 fnd.App. 
ZA ay Ee LOUME OV Woodward, 114 N.E. 
467, 64 Ind.App. 333; Southern Ry. 
Co. v. Weidenbrenner, 109 N.E. 926, 
61 Ind.App. 314; Schwartz v. Nie, 64 
N.E. 619, 29 Ind.App. 329; New York, 
etc., R. Co. v. Speelman, 40 N.E. 541, 
12 Ind. App. 372. 

Kan.—Hornor vy. City of Baxter 
Springs, 226 BP. 779, 116 Kan. 288; 
Brown v. Schneider, 106 P. 41, 81 Kan. 
486, 135 Am.S-R. 396; Missouri Pac. 
nae v. Wren, 62 P. 7, 10 Kan.App. 

Me.—Morrison v. Bucksport, 
Ry Coe 161 eNen SoS 

Mass.—Yaskill v. Thibault, 173 N. 
EK. 504, 273 Mass. 266; Ashley v. Wol- 
cott, 11 Cush. 192; Luther v. Win- 
nisimmet Co., 9 Cush, 171. 


Mo.—Benson v. Chicago, etc, R. 
Co., 78 Mo. 504; Scott v. Missouri 
Southern R. Co., 139 S.W. 259, 158 Mo. 
App. 625; Webb v. Carter, 98 S.W. 
776, 121 Mo.App. 147; Gray v. Schri- 
ber, 58 Mo.App. 1738. 


Mont.—Popham v. Holloron, 275 P. 
1099, 84 Mont. 442. 


Neb.—Town v. Missouri Pac. R. 
Co., 70 N.W. 402, 50 Neb. 768; Mor- 
rissey v.. Chicago, etc.,. R. Co., 56 N. 
W. 946, 38 Neb. 406; Pyle v. Richards, 
22 N.W. 370, 17 Neb. 180. 


Nev.—Barnes v. Sabron, 
207. 

N.J.—Kelly v. Dunning, 39 N.J.Ba. 
482; Shields v. Arndt, 4 N.J.Hq. 234. 


N.M.—Jaquez Ditch Co. v. Garcia, 
L240 PSO ae IN. We. 260; 


N.Y.—Wagner v. Long Island R. 
Co, 2). Hunt 633; .5) Thomps;&Cl. 163 
[dism 70 N.Y. 614]. 


N.D.—Froemke v. Parker, 171 N.W. 
284, 41 N.D. 408. 


Ohio.—HMast Bay Sporting Club v. 
Miller, 161 N.E. 12, 118 Ohio St. 360. 


Or.—Hildebrandt v. Montgomery, 
234 P26KedismOrs? 68>: Hansen. v. 
Crouch, 193 P. 545, 98 Or. 141; Bor- 
man v. Blackmon, 118 P. 848, 60 Or. 
304; Simmons v. Winters, 27 P. 7, 21 
Or. 35, 28 Am.S.R. 727; Shively v. 
Hume, 10 Or. 76. 


etc., 


10 Nev. 


from the court.®* 


[§ 7] d. Continuity of Flow. While it is said that 
a natural watercourse must have a permanent flow,°* 
it does not lose its character as such because in dry 
seasons, or under certain climatic conditions, its 
channel may become dry 
not flow constantly®® or EOE AONE Ia" the water- 
course at times may be dry.°® 


at times.2° The water need 


Pa.—Kunkle v. Borough of Ford 
Citys U5 AST 15 9, 1305 Pas 4065") kais= 
linski v. Gilboy, 19 Pa.Super. 453; 
Wolf ve Crothers, 21 “Pa. Co. 627. 

Tex.—Hoefs v. Short, 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]; Stephens v. 
State, 194 S.W. 400, 81 Tex.Cr. 177. 


Vt.—Hawley v. Sheldon, 24 A. 717, 
64 Vt. 491, 33 Am.S.R. 941. 

Wash.—In re Johnson Creek Water 
Rights, 294 P. 566, 159 Wash. 629; 
Gedais v. Parrish, 31 P. 314, 1 Wash. 

eC 

W.Va.—Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316. 


Wis.—Case v. Hoffman, 72 N.W. 
390, 100 Wis. 314 [rev on other 
grounds 75 N.W. 945, 100 Wis. 314, 44 
L.R.A. 728]; Case v. Hoffman, 54 N. 
W. 793, 84 Wis. 438, 36 Am.S.R. 937, 
20 LiR.A. 40:° Bulrich v:. Richter; 41 
Wis. 318; HEulrich v. Richter, 37 Wis. 
226; Fryer v. Warne, 29 Wis. 511; 
EEN Hudson, 27 Wis. 656, 9 Am. 

. 473. 


Ont.—Beer v. Stroud, 19 Ont. 10. 


98. Ark.—Walt v. Phillips, 266 S. 
W. 71, 166 Ark. 163. 


Cal.—San Gabriel Valley Country 
Club v. Los Angeles County, 188 P. 
554, 182 Cal. 392, 9 A.L.R. 1200; Los 
Angeles Cemetery Ass’n vy. Los An- 
Peles™ 3s tks ope 


Conn.—Thompson vy. 
Water Co., 86 A. 585, 86 Conn. 597, 
45 L.R.A.N.S. 457; Chamberlain v. 
Hemingway, 27 A. 239, 63 Conn. 1, 38 
Am.S.R. 330, 22 L.R.A. 45; Gillett v. 
Johnson, 80 Conn. 180. 


Ind.—Mitchell v. Bain, 42 N.E. 230, 
142 Ind. 604; Robinson v. Shanks, 20 
INSa ss 118 Ina. 125; Hill v. Cincin- 
nati, etc., R. Co.110 N.E. 410, 109 Ind. 
511; Weis v. Madison, 75 Ind. 241, 39 
Am.R. 135; Schlichter v. Phillipy, 67 
Ind. 201; Trout v. Woodward, 114 N? 
E. 467, 64 Ind.App. 333; Southern Ry. 
Co. v. Weidenbrenner, 109 N.W. 926, 
61 Ind.App. 314; New York, etc, R. 
Co. v. Speelman, 40 N.E. 541, 12 Ind. 
App. 372. 

Kan.—Hornor y. City of Baxter 
Springs, 226 P. 779, 116 Kan. 288. 

Me.—Morrison y. Bucksport, ete., R. 
Co,, 67 Me. 353. 

Mass.—Stanchfield vy. Newton, 7 N. 
E. 7038, 142 Mass. 110; Ashley v. Wol- 
Cott past: Cush. 192. 

Mont.—Popham v. 
1099, 84 Mont. 442. 


New Haven 


Holloron, 275 P. 


Se el Tee v. Sabron, 10 Nev. 
Fs ee v. Arndt, 4 N.J.Eq. 


N.Y.—Waegner v. Long Island R. 
Copmi2) lunit6333 65 seer fair 163 
[dism 10 NY. 614]. 


Ohio.—Hast Bay Spor tite Clube va 
Miller, 161 N.E. 12, 118 Ohio St. 360. 


Or.—Hildebrandt v. Montgomery, 
204 En 261, 113 Ort 687; Borman v. 
Blackmon, 118 P. 848, 60 Or. 304; 


Simmons vy. Winters, 27 P. 7, 21 Or. 35, 
a Hin Salt ies Shively v. Hume, 10 
re 06. 


Pa.—Kunkle v. Borough of Ford 
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[$ 8] B. Riparian Rights®°—1. In General. 
has been said that it is diffieult, if not im- 
to state clearly the extent of a riparian 
all of its possible variety,1 
such, is a right to the usufruct inherent in 
Riparian rights depend on the location 
of the land with reference to the stream, and not 
on the method employed to use the water there- 
from,* and while such rights exist by relation from 
the date of the settlement of the land,* as between 
riparian owners the common law recognizes no ripa- 


While it 
possible, 
right in 
right, as 
the lands.” 


City, 158 A. 159, 305 Pa. 416; Kislinski 
v. Gilboy, 19 Pa.Super. 453. 


Tex.—Hoefs v. Short, 273 S.W. 785, 
did Mex, 501, 40 A. Tar? 1833) ath (Civ. 
App.) 190 S.W. 802]; Humphreys- 
Mexia Oil Co. v. Arsenaux, (Civ.App.) 
244 S.W. 280 [aff 297 S.W. 225, 116 
Tex. 603, 53 A.L.R. 1147]; Stephens v. 
State, 194 S.W. 400, 81 Tex.Cr. 177. 

Vt.—Hawley v. eas ve QA An lets 
64 Vt. 491, 38 Am.S.R. 94 

Wash. 
Rights, 294 P. 566, 159 Wash. 629; 
Rigney v. Tacoma Light, etc., Co., 38 
PP, 147, 9 Wash. 576, 26 LRA. 425; 
Geddis v. Parrish, 21 P. 314, 1 Wash. 
587. 


W.Va.—Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316. 


Wis.—Case v. Hoffman, 72 N.W. 390, 
100 Wis. 314 [rev on other grounds 
75 N.W. 945, 100 Wis. 314, 44 L.R.A. 
728]; Eulrich v. Richter, 37. Wis. 
226; Eryer v. Warne, 29 -Wis. 511; 
Hoyt v. Hudson, 27 Wis. 656, 9 Am. 
R. 473. 


99. Cross references: 


Distinguished from rights of appro- 
priator see infra § 433. 


Prescriptive claim to riparian rights 
see infra § 395. 

“Riparian” see Riparian § 1. 

“Riparian land” see Riparian § 2. 

“Riparian property” see Riparian § 2. 

Riparian rights as to navigable wa- 
ters see Navigable Waters §§ 143- 
205. 


“Riparian waters” see Riparian § 3. 


1. Spring Valley Water Co. v. 
Alameda County, 263 P. 318, 88 Cal. 
App. 157. 


e 2. Collier v. Merced Irr. Dist., 2 P. 
(2d) 790, 218 Cal. 554; Spring Valley 
Water Co. v. Alameda County, 263 P. 
318, 88 Cal.App. 157. 


3. Redwater Land, etc., 
Reed, 128 N.W. 702, 26 S.D. 466. 


4 Redwater Land, etc., Co. v. Reed, 
supra. 

5. Hargrave v. Cook, 41 P. 18,'108 
Cal. 72, 30 L.R.A. 390; Lone Tree 
Ditch Co. v. Cyclone Ditch Co., 128 N. 
W. 596, 91 N.W. 352, 15 S.D. 519. 


[a] Election between appropria- 
tion and riparian rights.—(1) While 
ithe doctrines of prior appropriation 
and riparian rights are not so antago- 
nistic that they may not exist in the 
same locality (Rindge v. Crags Land 
Cor 205 Pl 36; 56 CalApp.' 247). "€2)) 
a settler upon a nonnavigable stream 
has an election either to rely on his 
rights as riparian proprietor or to 
make ah appropriation of the water if 
it is free and subject to appropriation, 
and claim as an appropriator, but he 
cannot do both (State v. Davis, 240 P. 
882, 116 Or. 232; Norwood v. Hastern 
Orecon Land Cos ga lel lta, Or: 

°106; In re Sucker Creek, 163 P. 430, 
83 Or. 228; In re Willow Creek, 144 
Pi7)05;, 146 PS 475,74 OT 5925" Davis 


Oo, Wve 


WATERS 


appropriation.® 


the riparian 
well settled.? 


Doctrines. 


v. Chamberlain, 98 P. 154, 51 Or. 304; 
Williams v. Altnow, 95 P. 200, 97 P. 
539, 51 Or. 275; North Powder Mill- 
ing. Co. Vv. Coughanour, 54 P. 223, 34 
Ore 9)! 


[b] Waiver.—One who seeks to ap- 
propriate a fixed amount of water 
waives his riparian rights, although 
the stream runs through his land, 
and the diversion works would be 
entirely on his land. Norwood v. 
Eastern Oregon Land Co., 227 P. 
1111, 112 Or. 106; Hedges v. Riddle, 
146 P. 99, 75 Or. 197 [motion to retax 
costs den 146 P. 964, 75 Or. 197]; In 


re Schollmeyer, 138 P. 211, 69 Or. 210;) R. 


Bowen v. Spaulding, 128 P. 37, 63 Or. 
392; Little Walla Irr. Union v. Finis 
Tne Co. L124) Pr ve6G rl 25Pebn 20s 62 
Or. 348; Low v. Schaffer, 33 P. 678, 24 
Or. 1/239: 


[ce] Use does not create riparian 
rights.: Herminghaus v. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81) Eeert gr 47 S.Ct. 575, 274 U.S. 
728, 71 L.Ed. 1315, cert dism 48 S.Ct. 
Oh, AUD WSs 48.6.0 Can lds 3 Sil loupe Uexs Wr. 
Haggin, 10 P. 674, 69 Cal. 255; Peake 
v. Harris, 192 P. 310, 48 Cal.App. 363; 
Sy OO) '& €. Co. v. Ansonia, Water (Co., 
78 A. 432, 83 Conn. 611; Johnson v. 
Jordan, 2 Mete. (Mass.) 234, 37 Am.D. 
85; Rigney v. Tacoma Light, etc., Co., 
38 P. 147, 9 Wash. 576, 26 L.R.A. 425. 
See Mettler v. Ames Realty Co., 201 
P. 702, 61 Mont. 152 (dictum). 


Rights of appropriator of public 
waters or waters on public lands see 
infra §§ 418, 419, 433-438. 


6 U. 8S. v. Central Stockholders’ 
Corporation of Vallejo, 43 F.(2a) 977 
[mod on other grounds 52 F.(2d) 322, 
foll 52 F.(2d) 340]; McFarland v. 
Alaska Perseverance Min. Co., 8 
Alaska 308; Lux v. Haggin, 10 P. 674, 
69 Cal. 255. 


[a] Thus, where upper lands are 
flooded because of improper construc- 
tion of a railroad embankment and 
the lands are on Mexican grants, the 
rights of the parties would be gov- 
erned by the Mexican civil law, in the 
absence of a contrary valid statute. 
International-Great Northern R. Co. v. 
Reagan, (Tex.) 49 S.W.(2d) 414 [aff 
(Civ.App.) 86 S.W.(2d) 564]. 


7. Iowa. 
tric Co., 191 N.W. 
196 Iowa 317. 


Me.—Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 763. 


Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
a 49 L.R.A.N.S. 57, Ann.Cas.1915A 

N.C.—Smith v. Town of Morganton, 
123 S.B. 88, 187 N.C. 801. 

Wash.—McEvoy v. Taylor, 105 P. 
851; 56> Wash. 857, °2'6 L.R.A.N.S. aan 
Rigney Bes Tacoma Light, ete., Co., 

P. 147, 9: Wash. 576, 26 L.R.A. "495. 

[a] Rights in public lands.—(1) 
Riparian rights date from the first 
step taken to secure a title from the 


520, 194. N.W. 358, 


rian rights .as gained through prior settlement o 
Riparian rights are fixed, measur- 
ed, and governed by the local law.® 
of riparian proprietors on natural watercourses are 


Harp v. Iowa Falls Elec-' 


The legal rights 


[§ 9] 2. Adoption or Abrogation of Common- Law 
In a number of jurisdictions the gener- 
al common-law rules as to riparian rights exist,* 
sometimes by virtue of constitutional® or statutory? 
adoption of the common law. If existing, such rights 
are always subject to change and modification by 


government (In re Water Rights in 
Alpowa Creek in Garfield & Asotin 
Counties, 224 P. 29, 129 Wash. 9), (2) _ 
and they do not attach to public lands_ 
until land has been transmitted to 
private o@wnership (Rindge v. Crags 
Land Co., 205 P. 36, 56 Cal.App. 247). 

8. U.S.—Sioux City Bridge Co. v. 
Miller, 12 F.(2d) 41 [cert den 47 S.Ct. 
112, 273 U.S. 723, 71. L.Ed. 859]; ‘Calis 
fornia Pastoral, etc., Co. v. Enterprise 
Canal, ete; Coin 127k. 7445 


Cal.—Seneca Consol. Gold Mines Co. 
v. Great Western Power Co. of Cali- 
fornia, 287 P. 93, 209 Cal. 206, 70 AL. 
210; City of San Bernardino vy. 
City of. Riverside, 198 P. 784, 186 Cal. 
Lhe Mb ONE Haggin, 10 B.. 674, 402. Onos 
69 Cal, 255; Hill v. Smith, 27 Cal. 476, 


Neb.—Yearsley v. Gibble, 175 N.W. 
641, 104 Neb. 88, 8 A.L.R. 636; Meng 
v. Coffey, 93 N.W. 713, 67 Neb. 500} 
108 Am.S.R. 697, 60 L.R.A. 910; Craw- 
ford Co. v. Hathaway, 93 N.W. 781, 67 
Neb. 325, 60 L.R.A. 889, 108 Am.S.R. 


647; Crawford Co. v. Hathaway, 84 
N.W. 271, 60 Neb. 754; Slattery v. 
Harley, 79 N.W. 151, 58 Neb. 575; 


Clark v. Cambridge, etc., Irr., etc., Co., 
64 N.W. 239, 45 Neb. 798. 


N.J.—McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
14 L.R.A.N.S. 197, 118 Am.S.R. 754, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828, 14 Ann.GCas: 
560]. 


N.D.—Bigelow y. Draper, 69 N.W. 
57.0; 6 N-De nd 2: 


9. Smith v. Rochester, 92 N.Y. 463, 
44 Am.R. 393; Morgan v. King, 30 
Barb. 9 [rev on other grounds 35 N.Y. 
454, 91 Am.D. 58]. 


Constitutional adoption of common 
law generally see Common Law § 14 
text and note 80. 


10. Carter v. Terr., 24 Hawaii 47; 
Clark v. Allaman, 80 P. 571, 71 Kan. 
206, 70 L.R.A. 971; Smith v. Necha- 
nicky, 211 P. 880, 123 Wash. 8; Benton 
v. Johncox, 49 P. 495, 17 Wash. 277, 
61 Am.S.R. 912, 39 L.R.A, 107. 


fa] In Texas (1) the common law 
as to nonnavigable streams is the rule 
of decision. Welder v. State, (Civ. 
App.) 196 S.W. 868. (2) However, 
the statutory adoption of the common 
law contained exceptions intended to 
embrace all rights comprehended by 
Mexican colonial grants, including 
riparian owners’ rights. Manry v. 
Robison, (Civ.App.) 56 S.W.(2d) 438. 
(8) So Texas has adopted only such 
common-law rules as are suitable to 
its conditions and jurisprudence. Di- 
version Lake Club v. Heath, (Civ. 
App.) 58 S.W.(2d) 566; Manry v. 
Robison, supra. 


Statutory adoption of common law 
generally see Common Law § 14 text 
and note &f. 


Adoption of common law generally 


in territories and possessions see 
Common Law § 28. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


1 


. 


§§ 9-11] 


statute.t1 
been abolished or do not exist.1 


{§ 10] 3. Power To Control or Regulate Water- 
The control of fresh-water streams re- 
sides in the state in its sovereign capacity as repre- 


courses.!? 


In many jurisdictions such rights have 


WATERS 


tered for their common benefit.!4 
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With this ex- 


ception, the state has no control over nonnavigable 


watercourses.!° 


sentative of the people generally and to be adminis- 


11. Sioux City Bridge Co. v. Mil- 
ler, 12 F.(2d) 41 [cert den 47 S.Ct. 
MM 2 oueelless tleosy Td oda id. 859) 
(Nebraska); Boquillas Land, ete., Co. 
vy. Curtis, 89 P. 504, 11 Ariz, 128 [aff 
Oe Ce 493 doe US. Soon oo) Lad. 
822]; Yearsley v. Gipple, 175 N.W. 
641, 104 Neb. 88, 8 A.L.R. 636; In re 
Hood River, 227 P. 1065, 1081, 114 Or. 
112 [error dism Pacific Power & Light 
Cozy. payer (477 S.Cty 225,223 -U-S, 
Gta it sliaiwds S21, and, quot Cyc] 
Pacific Live Stock Co. v. Davis, 119 P. 
147, 60 Or. 258. 

{a] In California (1) neither St. 
(1854) p 76, as amended, attempting to 
authorize the county water commis- 
sioners to decide whether a water- 
course should be condemned or “ap- 
propriated” to the public use, and to 
divert and apportion the waters of the 
stream so appropriated (Lux v. Hag- 
gin, 10 P. 674, 69 Cal. 255), (2) nor 
St. (1863-1864) p 375, as amended 
(Lux v. Haggin, supra), abrogated 
the common-law rules as to riparian 
rights. 

[b] In Washington L. (1873) p 520 
did not render the common-law doc- 
trine of riparian rights inapplicable 
to Yakima County, particularly as to 
the rights of riparian owners which 
attached prior to the passage of the 
statute. Sander v. Bull, 135 P. 489, 
76 Wash. 1; Benton v. Johncox, 49 
Pea oe lt eNVaSoe Atl, Oo Like An LOT, 
61 Am.S.R. 912. 

[ec] Canal statute. — Comp. St. 
(1897) c 93a §§ 47, 48, containing an 
authorization of the owners of canals 
constituted for public purposes to con- 
demn for right of way, and to mort- 
gage their property, did not abrogate 
the common-law rules relating to 
riparian rights. Crawford Co. v. 
Hathaway, 84 N.W. 271, 60 Neb. 754. 


[d] Judicial decisions recognizing 
anew set of rules as applicable to a 
limited portion of the state cannot 
change or modify the common-law 
rules. Clark v. Allaman, 80 P. 571, 71 
Kan. 206, 70 L.R.A. 971. 


[e] Making streams property of 
public.—A constitutional or statutory 
provision that the unappropriated wa- 
ters of all natural streams shall be 
the property of ‘‘the public,” although 
it does not abolish vested riparian 
rights, changes the law of riparian 
ownership. Crawford Co. v. Hatha- 
way, 93 N.W. 781, 67 Neb. 325, 108 
Am.S.R. 647, 60 L.R.A. 889. 


197 SS. \ourpiy Vv. err, 296 oR: 
536 [aff 5 F.(2d) 908, 41 A.L.R. 1359] 
(New Mexico); Anderson Land & 
Stock Co. v. McConnell, 188 F. 818 
(Nevada); Cascade Town Co. v. Em- 
pire Water & Power Co., 181 F. 1011 
[rev in part on other grounds 205 16 
123, 123'C.C.A. 355, and mod in part 
on other grounds 205 F. 130, 123 C.C.A. 
362]; Snyder v. Colorado Gold Dredg- 
ing Co.; 181) °F. 62, 104 CiC.A. 136; 
Morris v. Bean, 146 F. 423 [aff 159 F. 
651,'86 C.C.A. 519 (aff 31°S.Ct._ 703, 
221 U.S. 485, 55 L.Ed. 821)] (Wyo- 
ming). 

Colo.—Sternberger v. Seaton Min. 
Co., 102 P. 168, 45 Colo. 401; Oppen- 
lander v. Left Hand Ditch Co., 31 P. 
854, 18 Colo. 142; Hammond v. Rose, 
19 PB. 466, 11 Colo. 524, 7 Am.S.R. 258; 
Coffin v. Left Hand Ditch Co., 6 Colo. 


443. 


Nev.—Walsh v. Wallace, 67 P. 914, 
26 Nev. 299, 99 Am.S.R. 692; Reno 
Smelting, ete., Works v. Stevenson, 
21 P. 317, 20 Nev. 269, 19 Am.S.R. 364, 
4 L.R.A. 60. 


N.M.—Hagerman f{rrigation Co. v. 
McMurry, 113 P. 823, 16 N.M. 172. 


Utah.—-Bountiful City v. De Luca, 
292 P1194, .77 Utah 107; 72. A.:R. 657; 
Hardy v. Beaver County Irr. Co., 234 
P. 524, 65 Utah 28; Stowell v. John- 
son, 26 P. 290, 7 Utah 215. See,Salt 
Lake City v. Young, 145 P. 1047, 45 
Utah 349, Ann.Cas.1917D 1085 (at 
least partially abolished). my 


Wyo.—Moyer v. Preston, 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 914. 


[a] In Alaska (1) the common-law 
doctrine of riparian rights does not 
apply. Kernan v. Andrus, 6 Alaska 
54. (2) Formerly, the common-law 
rules as to riparian rights applied 
(McFarland v. Alaska Perseverance 
Min. Co., 3 Alaska 308; Ketchikan Co. 
v. Citizens’ Co., 2) Alaska 120) (3) 
by virtue of the statutory adoption 
(see Common Law § 28) (4) of the 
common law, except in so far as it is 
inapplicable or inconsistent with acts 
of congress or of the territorial legis- 
lature (McFarland y. Alaska Persever- 
ance Min. Co., supra; Ketchikan Co. 
v. Citizens’ Co., supra). 


[b] Im Arizona (1) riparian rights 
do not exist. Arizona Copper Co. v. 
Gillespie, 100 P. 465, 12 Ariz. 190 [aff 
33S Ct 1004/% 230 AWS) 46." 57" Tied” 
1384]; Austin v. Chandler, 42 P. 483, 
4 Ariz. 346; Clough v. Wing, 17 P. 
453, 2 Ariz. 371. (2) The reason ad- 
vanced is that the common-law rules 
originated in Great Britain, under 
conditions of climate peculiar to its 
position in the path of the Gulf 
Stream, in an atmosphere laden with 
moisture, which is precipitated with 
lavish profusion upon that favored 
spot, the problem being how best to 
drain the water off the land and get 
rid of it; not to save it. While 
riparian rights have existed from time 
immemorial, the inconsistent doctrine 
of prior appropriation has been recog- 
nized longer than history, and since 
earlier than tradition. Thus, a higher 
antiquity, a better reason, and more 
beneficial results have flowed from the 
doctrine of prior appropriation. 
Clough v. Wing, supra. (3) Even 
though by statute the common law 
was adopted, in so far as consistent 
with, and adapted to, the natural and 
physical condition of the state, and 
the necessities of the people, and not 
repugnant to, or inconsistent with, the 
constitution of the United States or 
bill of rights, ete. (see Common Law 
§ 14). (4) the common-law rules as to 
riparian rights never were in force 
(Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Southwest 
Cotton Co., 4 P.(2d) 369 [mod on other 
grounds and reh den 7 P.(2d) 254]; 
Boauillas Land, ete, Co. v. Curtis, 
89 PL 60441 Ariz’ 128 Taft! 29 (SiCt. 
ADS 23) US B59 N' 33) edi 822 I) Cb) 
However, even if such rights ever 
existed, Rev. St. (1887) par 3198 ex- 
vressly abolished them. Boquillas 
Land, etc., Co. v. Curtis. supra; Aus- 
tin v. Chandler, 42 P. 483, 4 Ariz. 346. 

{[c] In Hawaii the common-law 


[§ 11] 4. Persons Entitled to Riparian Rights.'® 
A riparian owner is an owner of land bounded by a 


doctrine of riparian rights is not in 
force in so far as “‘surplus waters” of 
the normal flow of a stream are con- 


cerned. Territory v. Gay, 31 Hawaii 
376. 
[d] In Idaho (1) the common-law 


doctrine of riparian rights, in so far 
as in conflict with rights of an ap- 
propriator of waters of a stream, is 
repugnant to theconstitution and 
statutes of the state, and to that ex- 
tent is abrogated thereby. Hutchin- 
son v. Watson Slough Ditch Co., 101 P. 
1059, 16 Idaho 484, 183 Am.S.R. 125. 
(2) But rights of a riparian owner 
are superior to the rights of a stran- 
ger who does not assert or establish 
any right by appropriation. Hutch- 
inson vy. Watson Slough Ditch Co., 
supra. 

[e] In Montana (1) since 1865 the 
doctrines of riparian rights have not 
prevailed. Wallace v. Goldberg, 231 
P. 56, 72 Mont. 234; Mettler v. Ames 
Realty Co., 201 P. 702, 61 Mont. 152. 
(2) In so far as inconsistent with 
the doctrine of prior appropriation, 
the common-law rules as to riparian 
rights have been abrogated. Smith v. 
Denniff, 60 P. 398, 24 Mont. 20, 81 Am. 
S.R. 408. 


{f] Leading case.—Coffin v. Left 
Hand Ditch Co., 6 Colo. 443. See 
Sternberger v. Seaton Mountain Elec- 
tric Light, Heat & Power Co., 102 P. 
168, 169, 45 Colo. 401 (so saying). 


13. Taking of waters so as to in- 
fringe on rights of riparian proprie- 
tor as within constitutional inhibition 
against taking or impairing private 
property without compensation see 
Eminent Domain § 134. 


14. Home for Aged Women v. 
Commonwealth, 89 N.E. 124, 202 Mass. 
422, 24 L.R.A.N.S. 79; Kirk v. State 
Board of Irrigation, 134 N.W. 167, 90 
Neb. 627; East Jersey Water Co. v. 
Bd. of Public Utility Com’rs, 119 A. 
679, 98 N.d.Law 449; State v. Jersey 
City, 111 A. 544, 94 N.J.Law 431, 19 
A.L.R. 646; Wilson v. East Jersey 
Water Co., 79 A. 440, 78 N.J.Eq. 329; 
McCarter v. Hudson County Water 
Co., 65 A. 489, 70 N.J.Eq. 695, 14 LR. 
A.N.S. 197, 118 Am.S.R. 754, 10 Ann. 
Cas. 116 [aff 28 S.Ct. 529, 209 U.S. 349, 
52 L.Ed. 828, 14 Ann.Cas. 560]; In’re 
Hood River, 227 P. 1065, 114 Or. 112 
[error dism Pacific Power, etc.; Co. v. 
Bayer, 47 S.Ct. 245, 273 U.S. 647, 71 
L.Ed. 821]; In re Willow Creek, 144 
P. 505, 146 P. 475, 74 Or. 592. 


[a] Philippine legislature has 
power to amend the civil code relat- 
ing to the law of waters, as public 
waters are for the use of citizens sub- 
ject to restrictions by the state un- 
der its police power. Ayson vy. Pro- 
vincial Bd. of Rizal, 39 Philippine 931. 


15. Home for Aged Women v. Com- 
monwealth, 89 N.E. 124, 202 Mass. 
422, 24 L.R.A.N.S. 79. 


16. Effect of judicial partition on 
riparian rights see Partition § 930 
note 8 [ec]. 


Tenancy in common as to riparian 
rights see Tenancy in Common 62 C. 
J. p 401. 

Who are riparian owners as to nav- 
igable waters see Navigable Waters 
§§ 145-147. 
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watercourse!’ or through which a stream flows.1§ 
The United States has the same right as a riparian 
proprietor as that of a private owner.!® 
pal corporation,?® or a private corporation, even 
though not organized for the purpose of using or dis- 
may have the rights of a riparian 


tributing water,” 

17. Ala.—Mobile Docks Co. v. City 
of Mobile, 40 So. 205, 146 Ala. 198, 3 
L.R.A.N.S. 822. 


Cal.—Davis v. Martin, 
VoWaCale Go tr 


Conn.—Harvey 

ough of Willingford, 150 A. 60, 
Conn. 352. 
Rome Ry. & Light Co. v. Loeb, 
SSO lad Ga, 202) sAnnOas, 
1915C 1023; Stoner vy. Patten, 63 S.E. 
897, 1382 Ga. 178. 


Iowa.—Grant v. Hemphill, 59 N.W. 
263, 60 N.W. 618, 92 Iowa 218. 


Ky.—Kraver v. Smith, 177 S.W. 286, 
291) 164 Ky. 674-[cit Cye]. 

Mass.—Bardwell v. Ames, 22 Pick. 
Seis 


Mont.—Mettler v. Ames Realty Co., 
200-02; 161 Mont. 152: 


Or.—Jones v. Conn, 64 P. 855, 65 
PP. 1068, 39 Or. 30, 87 Am.S.R. 634, 54 
L.R.A. 630, See French-Glenn Live- 
Stock Co. v. Springer, 58 P. 102, 35 Or. 
SA MAL p22 9st, - 568s Solos. Ai, 46. 
L.Ed. 800] (dictum). 


S.D.—Sayles v. City of Mitchell, 
245 N.W. 390, 391 [cit Cye]. 


[a] In strict common-law sense 
(1) the term “riparian proprietor’ in- 
dicates the owner of the ripa or bank 
of streams not navigable (Mobile 
Docks Co. v. City of Mobile, 40 So. 
205, 146 Ala. 198, 3 L.R.A.N.S. 822; 
Gough y. Bell, 22 N.J.Law 441), (2) 
although the term is frequently used 
in connection with navigable waters 
(see Navigable Waters §§ 143-205). 


[b] Where an island divides wa- 
ters (1) the owners of the land along 
the channels, whether the land on the 
island (Warren v. Westbrook Mfg. 
CoO PA 92:75. 86> Mew 3250366 dn RA: 
284; West v. Fox River Paper Co., 
52 N.W. 808, 82 Wis. 647), (2) or on 
the shore (Warren vy. Westbrook Mfg. 
Co., supra) are riparian owners. 


108 P. 866, 


Realty Co. v. Bor- 
SUG 


Riparian proprietor as to lakes see 
infra § 278. 

18. Conn.—Harvey Realty Co. v. 
Borough of Wallingford, 150 A. 60, 
111 Conn. 352. 

Ga.—Stoner v. Patten, 63 S.H. 897, 
132 Ga. 178.. 

Ky.—Kraver v. Smith, 177 S.W. 286, 
Ore l64) Key. 6s foit Cyc], 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. 

Or.—Miller v. City of Woodburn, 
DOP Gola Lao Or, 621. 

S.D.—Sayles v. City of Mitchell, 245 
N.W. 390, 391 [eit Cyc]. 

Tex.—Watkins Land Co. v. Clem- 


ents, 86 S.W. 733, 98 Tex. 578, 107 
Am.S.R. 653, 70 L.R.A. 964. 
Wash.—McEvoy v. Taylor, 105 P. 


851, 56 Wash. 357, 26 L.R.A.N.S. 222. 


[a] Momestead claimant of public 
land-has his riparian rights from 
the date of his settlement, provided 
he thereafter complies with the law 
and obtains a patent. Union Mill, 
etce., Co. v. Dangberg, 24 F.Cas.No. 
14,370, 2 Sawy. 450; Faull v. Cooke, 
26 P. 662, 19 Or. 455, 20 Am.S.R. 836; 
Benton v. Johncox, 49 P. 495, 17 Wash. 
Rin: GV INpampselate CIE Bey IBA Rear Il 


[b] Conveyance of right of way.— 
The mere fact that a riparian owner 
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owner. 


A munici- 


whose lands may properly be irrigat- 
ed from a stream conveys a right of 
way toa railroad does not cut off his 
riparian right, where the railroad em- 
bankment is cut and the stream per- 
mitted to flow through. Half Moon 
Bay Land Co. v. Cowell,’ 160 P. 675, 
173 Cal. 548. 


Homestead of public lands see Pub- 
lic Lands §§ 88-96. 


19. U. S. v. Central Stockholders’ 
Corporation of Vallejo, 43 F.(2d) 977 
[mod on other grounds 52 F.(2d) 322, 
foll 52 F.(2d) 340]; Hunter Land Co. 
Va Fee cant ar 2500 P24 140 Wash: 
558. 

20. See infra §§ 611, 613. 

21.° Pennsylvania R. Co. v. Miller, 
3 A. 780, 112 Pa. 34 (railroad com- 
pany); Swindon Waterworks Co. v. 
Wilts, ete., Canal Nav. Co., L.R. 7 H. 
L. 697 (canal company). 


22. Holmes v. Nay, 199 P. 325, 186 
Cal. 231; McKissick Cattle Co. v. Al- 
Saga, 182 P. 793, 41 Cal.App. 380. 

23. Ariz.m—Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., 4 P.(2d) 
369 [mod on other grounds and reh 
den 7 P.(2d) 254]. 


Ark.—Meriwether Sand & Gravel 
Co. v. State, 181 Ark. 216, 26 S.W. 
(2d) 57. 


Cal.—City of San Bernardino v. 
City of Riverside, 198 P. 784, 186 Cal. 
7; Lux v.. Haggin, 4 P. 919, 928 (per 
McKee, J.). Compare Silver Creek, 
ete,,  Juand;-etc., Co; iV. “Hayes, 245.0P: 
191, 113 Cal. 142 (where riparian 
rights are asserted, some right, in- 
choate or otherwise, to the land must 
be shown). 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352. 


Lip eee Cie v. Appold, 42 Md. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 60 L.R.A. 
889, 108 Am.S.R. 647. 


Or.—Jones v. Conn, 64 P. 855, 65 P. 
1068, 39 Or. 30, 87 Am.S.R. 634, 54 Li. 
R.A. 630. See Hayden v. Long, 8 Or. 
244 (approving rule, but holding it 
inapplicable). 


Tex.—Richter v. Granite Mfg. Co., 
LES © SIWr 28400107 »Dexieeb8;, Ch AReAs 
1916A 504 [answer to certified ques- 
tion conformed to (Civ.App.) 178 S. 
W. 1022]; Humphreys-Mexia Oil Co. 
v. Arsenaux, (Civ.App.) 244 S.W. 280 
[aff 297 S.W. 225, 116 Tex. 608, 53 A. 
L.R. 11471. 


Ing.—Stockport Waterworks Co. v. 
Potter, 3 H.&C. 300, 159 Reprint 545. 
Compare Lord v. Sydney, 12 Moore 
P.C. 478, 14 Reprint 472 (where the 
question was not determined and the 
judges refused to accede to the rule). 


[a] As against prior appropria- 
tor, persons acquiring land on a creek 
above the prior water appropriator’s 
land acquired some rights in the 
stream and flow thereof, in connec- 
tion with their land ownership. Hab- 
erman v. Sander, 7 P.(2d) 568, 166 
Wash. 453 [foll Lawrence v. Sander, 
7 P.(2d) 567, 166 Wash. 708, reh den 
14 P.(2d) 961, 169 Wash. 705]. 


[b] Executory contract to pur- 
chase land is not sufficient. Smith 


[rie 


A riparian owner is ordinarily entitled to 
exercise riparian rights,?? and riparian rights can 
be claimed only by such an owner,?? and not by a 
mere trespasser or intruder.” $ 
of ariparian owner to the enjoyment of a water priv- 
ilege of which he is in the quiet use or possession 


Conversely, the right 


v. Logan, 1 P. 678, 18 Nev. 149. 


[c] Fresh-water nonnavigable riv- 
er is owned by the adjacent riparian 


owner. Starr vy. Child, 20 Wend. (N. 
Ve t497 
[d] icense (1) from a riparian 


owner to conyey water from the 
stream by pipes for supplying a li- 
censee’s residence on  nonriparian 
land does not constitute the licensee 
a riparian owner entitled to all rights 
as such. Stoner v. Patten, 63 S.E. 
897, 132 Ga. 178. (2) However, a li- 
cense from the government to an 
owner of land adjoining a public high- 
way along a river to use the property 
constitutes such owner a riparian pro- 
prietor. Re Jenison, 28 Ont. 136. 


[e] Owner of bank.—(1) “Ripari- 
an rights’’ are such as grow out of 
the ownership of the banks of streams 
(Rome Ry. & Light Co. vy. Loeb, 80 
S.E. 785, 141 Ga. 202, Ann.Cas.1915C 
1023), (2) and not of the ownership 
of the bed of the stream (Rome Ry. 
& Inght 1Co. 2 deeb supra) Gp 
since the word “riparian” relates to 
the bank, not to the bed, of the stream 
(see Riparian § 1 text and note 28). 


[f] Owner of land on natural pond 
(1) which exists during dry seasons 
only and which is fed by two rivers 
is deemed a riparian owner as to a 
landowner above the pond on one of 
the rivers (Crum v. Mt. Shasta Power 
Corporation, 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den 12 P.(2d) 134, 
foll 12 P.(2d) 137, 124 Cal.App. 779]), 
(2) even though no current exists to 
bring the waters from such river 
to his land (Crum v. Mt. Shasta Pow- 
er Corporation, supra), (3) but his 
status as such riparian owner re- 
mains only so long as the bulk of the 
water from such river remains im- 
pounded in the pond (Crum v. Mt. 
Shasta Power Corporation, supra). 
(4) So in flood time his status is not 
that of such riparian owner. Crum 
v. Mt. Shasta Power Corporation, su- 
pra. 


[g¢] Owners of lands on tributaries 
to, or outlet of, a natural pond have 
valuable riparian rights in the wa- 
ters thereof. Inhabitants of Lynn- 
field v. Inhabitants of Peabody, 106 
N.E..977, 219 Mass, 322, 


[h] By reason of being platted and 
offered for sale, riparian lands do not 
lose their riparian character. Sim- 
mons v. City of Paterson, 94 A? 421, 
84 N.J.Eq. 28, 280. 


24. Watkins v. Holman’s Lessee, 
16,,Pet. (U.S): 25, 10, Lied. 873; Sie 
ver Creek, etc, Land, ete, Co. v. 
Hayes, 45 P. 191, 113 Cal. 142. See 
Hayden y. Long, 8 Or. 244 (approving 
rule, but holding it inapplicable). 


[a] Thus defendant, as grantee 
from a village, of land in which the 
village held only an easement for a 
street, having no title to the land, 
secured no riparian rights to the wa- 
ters of a creek on which it bordered, 
and it committed a trespass which 
could be restrained by the grantors 
to the village when it began to con- . 
struct a pumping station for fire pro- 
tection purposes on the land. Bain- 
ton v. Clark Equipment Co., 178 N.W. 
51, 210 Mich. 602. ‘ 


[b] Mere possessor of unsurveyed 


government land has no riparian 
rights. Lake v. Tolles, 8 Nev. 285. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 11) 


cannot be questioned by one who shows no adverse 
Riparian rights are appurtenant only to 
lands which actually touch on the watercourse or 
through which its flows,?* not to any lands physical- 
ly separated from the stream,?7 although belonging 
to the same owner;?° and one who owns land border- 
ing on a stream may not enlarge the area of his “ri- 
parian” property by the acquisition of lands adja- 


claim.?° 


25. Howard v. Ingersoll, 
780 [rev on other grounds 13 How. 
CO.S.) 381, 14 bd. 189]: Duvall v, 
White, 189 P. 324, 46 Cal.App. 305. 

26. Ala.—Pippen v. Carpenter, 92 
So. 878, 208 Ala. 1. 

Cal.—Gallatin yv. Corning Irr. Co., 
T76eee.. 864, 91.63 /Cal.;) 405,4)Ann, Cas, 
1914A 74; Anaheim ‘Union Water Co. 
Verne ullwe, (88 JP. 978, 11° U.RJACWN.S: 
1062; Lux v.,Haggin 4 P. 919, 928 
(per McKee, J.). 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 63, 111 
Conn: (352) ‘fLcit .Cye];\. Williams? v. 
Wadsworth, 51 Conn. 277. 

Ga.—Hendrix v. Roberts Marble 
Co; 1465 S.E. 2238, 226, 175 Ga.-389 [eit 
Cyc]. 

Mich.—Bauman vy. Barendregt, 231 
N.W. 70, 251 Mich. 67; Monroe Carp 
Pond Co. v. River Raisin Paper Co., 
215 N.W. 325, 240 Mich. 279, 287 [cit 
Cyc]. 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 


N.Y.—Hathorn v. Dr. Strong’s Sara- 
toga Springs Sanitarium, 106 N.Y.S. 
558, 55 Misc. 445. 


Or.—Norwood vy. Eastern Oregon 
nati. CO 220 be. Litto 12 SOri1063 
Jones v. Conn, 64 P. 855, 65 P. 1068, 
pe Or. 30, 87 Am.S.R. 634, 54 L.R.A. 

0. 


Tex.—Watkins Land Co. v. Clem- 
ents, 86 S.W. 733, 98 Tex.’ 578, 107 
Am.S.R. 653, 70 L.R.A. 964; Mata- 
gorda Canal Co. v. Markham Irr. Co., 
(Civ.App.) 154 S.W. 1176. 


{a] Artificial channel.—Riparian 
rights may be acquired along the 
artificial channel of a natural stream. 
Taggart v. Town of Jaffrey, 76 A. 123, 
75 N-H. 4738, 189 Am.S.R. 729. 


[b] River channels.—Lands_ to 
which water is conveyed by minor 
channels cut by a river on leaving 
the mountains are “riparian.” Herm- 
inghaus v. Southern California Edi- 
Son wOo.,.252 P- 607,200 Cals $i ficert 
gr 47 S.Ct. 575, 274 U.S. 728, 71 L.Ed. 
1315, and cert dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 387]. 


[c] Deed (1) describing land as 
beginning at a river, and,by course 
from a road is carried back to the 
river, conveys land fronting on the 
river, and is riparian. Simmons v. 
City of Paterson, 94 A. 421, 84 N.J. 
Eq. 23, 280. (2) A deed conveying 
Jand described as beginning at a point 
on the easterly bank of a river, and 
along the easterly line thereof, with- 
out reserving any rights, conveys 
riparian land. Simmons v. City of 
Paterson, supra. 

[d] If there is no watercourse (1) 
there can be no riparian ownership. 
Razzo v. Varni, 22 P. 848, 81 Cal. 289. 
(2) Straightening of a stream or 
cleaning it out without separating it 
from the lands of riparian owners 
does not take from them their ripari- 
an rights. Kraver v. Smith, 177 S. 
W. 286, 164 Ky. 674. 


[e] It is not a test of the riparian 
character of lands, relative to a right 
to the use of waters thereon, whether 
the water used thereon must be re- 
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17 Ala.| turned to the original stream, such 


return being merely an incident of 
the riparian use. Pabst v. Finmand, 
20 Pad WO OCal, 12.4" 

[f] Opposite riparian owners.— 
Where the east bank of a stream 
jJutted into plaintiff's parcel and de- 
fendant owned land on the west side 
of the stream and riparian rights to 
part of plaintiff’s land, plaintiff and 
defendant were “opposite riparian 
owners,” Joerger v. Mt. Shasta Pow- 
So Be TP 2a) eOGwat se Cal. 


[g] Swamp and overflow lands.— 
A riparian right attaches as well to 
Swamp and overflow lands as to those 
of a different character. U. S. v. 
Central Stockholders’ Corporation of 
Vallejo, 43 F.(2d) 977 [mod on other 
VS ae 52 F.(2d) 322, foll 52 F.(2d) 
340]. 

{h] In Alaska (1) the text rule 
has been held (Ketchikan Co. v. Citi- 
zens’ Co., 2 Alaska 120), (2) although 
riparian rights are not recognized 
(see supra § 9). 

27. U.S.—Manigault v. S. M. Ward 
& (Co, et23 4707s fatie26S:Cr.al ai, 
199 U.S. 473, 50 L.Ed. 274]. 


Ala.—American Tar Products Co. v. 
Jones, 86 So. 118, 17 Ala.App. 481. 


Cal.—Gallatin v. Corning Irr. Co., 
126 P. 864, 163 Cal. -405, Ann.Cas. 
1914A 74; Lamb v. Reclamation Dist. 


No. 108) 14 P. 625) 73/Cal. 125, 2 Am. 
Si Riem os 

Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 63, 111 
Conn352 [eit 'Cye}; (SHON& CG. Co. v. 
eines Water Co., 78 A. 432, 83 Conn. 
a bs 


Ga.—Hendrix v. Roberts Marble 
Co,, 165) |S.B- 223,226; 175 Gae-389, [cit 
Cyeys 

Ky.—Hopkinsville Bank y. Western 
Kentucky Asylum for Insane, 56 S. 
W. 525, 108 Ky. 357, 21 Ky.L. 1820. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S. 
R. 647, 60 L.R.A. 889. 


N.C.—Durham -v. Eno Cotton Mills, 
B4.S.b 4535, 14 N.C. Oto, uae AGN. 
Sre2k 

Or.—Norwood v. Eastern Oregon 
MandeCo., Lever ad dates 1 2kOr 106. 

R.I.—Clark v. Providence, 15 A. 763, 
HOM Ea goog eh lakh AS iad. 


Tex.—Santa Rosa Irr. Co. v. Pecos 


River Irr. Co., (Civ.App.) 92 Siow. 
1014. 
Wash.—Yearsley v. Cater, 270 P. 


804, 149 Wash. 285; Mally v. Weiden- 
steiner, 153 P. 342, 344, 88 Wash. 398 
[cit Cyc]; McEvoy v. Taylor, 105 P. 
851,56 Wash. 357, 26 1.R.A.N.S. 222. 


Ont.—Merritt v. Toronto, 23 Ont.L. 
365, 18 Ont.W.R. 6138, 2 Ont.W.N. 817. 


[a] _Thus (1) where a grantor con- 
veyed land overflowed by a dam and 
subsequently conveyed upland not ri- 
parian, the upland did not become 
riparian by the raising of the dam 
and overflowing more land. Simmons 
v. City of Paterson, 94 A. 421, 84 N. 
J.Eq. 23, 280. (2) An order of the 
water board, undertaking to transfer 
a riparian right to overflow waters 
and continuous flow to another point 
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cent to those first owned, although not themselves 
contiguous to the stream,?® but separate tracts un- 
der separate patents based on separate entry, al- 
though contiguous to a tract bordering on a stream, 
do not give riparian rights to the single owner,*° nor 
can the rights be made to extend beyond the natural 
watershed of the stream.*? 
tract of land touches a stream at one point does not 


The mere fact that a 


up stream, was impossible, amounting 
to an authorized license to become an 
appropriator of water at a new point 
of diversion, and such an order, al- 
though restricting the amount of wa- 
ter that could be used as a riparian 
owner, and naming the amount that 
could be used, was not an adjudica- 
tion of the right to use such water on 
other land above the land of a com- 
plaining appropriator, a party to the 
proceeding. Norwood v. Eastern Ore- 
gon, Land:Co:, 2205 Pe Ali; a2 Or: 106: 


28. Holmes vy. Nay, 199 P. 325, 186 
Cal. 231; Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 63, 111 
Conn. 352 [cit Cyc]; Hopkinsville 
Bank v. Western Kentucky Asylum 
for Insane, 56 S.W. 525, 108 Ky. 257, 
21 Ky.L. 1820; Stark v. Miller, 71 N. 
W. 876, 113 Mich. 465. 


[a] Thus an insane asylum situat- 
ed three fourths of a mile from the 
stream is not a riparian owner, even 
though it acquired an acre on both 
sides of the stream for a pumping 
station. Hopkinsville Bank v. West- 
ern Kentucky Asylum for Insane, 56 
S.W. 525, 108 Ky. 257, 21 Ky.L. 1820. 


29. Miller & Lux v. James, 179 P. 
LTA, 180 -Gal 3S Craw ford4'Co.sy. 
Hathaway, 93 N.W. 781, 67 Neb. 325, 
60 L.R.A. 889, 108 Am.S.R. 647; Lack- 
awanna Mills v. Scranton Gas & Wa- 
ter Co., 150 A. 633, 300 Pa. 303; Years- 
ley v. Cater, 270 P. 804, 149 Wash. 285. 
Contra Jones v. Conn, 64 P. 855, 65 P. 
1068, 39 Or. 30, 87 Am.S.R. 634, 54 
L:R.A. 630: 


30. Title Insurance & Trust Co. v. 
Miller & Lux, 190. P: 433,.183 Cal. 71; 
Boehmer y. Big Rock Creek Irr. Dist., 
48 P. 908, 117 Cal. 19; Watkins Land 
Co. v. Clements, 86 S.W. 733, 98 Tex. 
578, 107 Am.S.R. 653, 70 L.R.A. 964. 
See Crawford Co. v. Hathaway, 93 N. 
W. 781, 67 Neb. 325, 108 Am.S.R. 647, 
60 L.R.A. 889 (where the question 
is discussed but not decided). 


31. Cal.—Bathgate y. Irvine, 58 P. 
442, 126 Cal. 135,77 Am.S:R, 158) 


S.D.—Sayles v. City of Mitchell, 
245 N.W. 390. 


Tex.—Matagorda Canal Coz Vv. 
Re Inrs Co. 8(Cinc App yib 4a Se 
: 76. 


Va.—Town of Gordonsville v. Zinn, 
ae S. Bs, 508) 1/29, Va. 642), 14. Ac Re: 
Wash.—Mally v. Weidensteiner, 
nee Ae 342, 344, 88 Wash. 398 [cit 
ye]. 


Compare Jones v. Conn, 64 P. 855, 
65. P. 1068, 39 Or. 30,.87 \Am.S°R. 634, 
54 L.R.A. 630 (riparian rights exist 
es: regard to the extent of the 
and). 


[a] Thus, where defendant’s land 
touched a stream both above and be- 
low plaintiff’s land, but the dwelling 
house was opposite a point in the 
stream below plaintiff's land, and 
any surplus water from the dwelling 
house would return to the bed of the 
stream below plaintiff’s land, the 
dwelling house land is not riparian 
to the portion of the stream above 
plaintiff's land. Town of Gordons- 
ville v. Zinn, 106 S.FE. 508, 129 Va. 542, 
WA GAL ER. OL So 


[b] Gimitation—That low-lying 
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make such land riparian at other points on the 
stream, or to the whole of the stream.*? 


[§ 12] 5. Right to Natural Flow®*—a. Lower Ri- 
In the absence of any modification 
of relative rights** by contract,®° grant,?® license,** 


parian Owner. 
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appropriation,®® or prescription,?® and subject to the 


land slopes down from a creek bed 
by reason of deposits of torrential 
débris by the creek does not deprive 
the owner of his riparian rights. 
Half Moon Bay Land Co. v. Cowell, 
16OW PL 615, 8677) VI78" Cal.) (543) [aist 
Bathgate v. Irwin, 58 P. 442, 126 Cal. 
135, 77 Am.S.R. 158]. 

32. Miller v. Baker, 122 P. 604, 68 
Wash. 19. Contra Title Insurance & 
Trust. Co; Vv. Miller, & lux, 190 3P. 43:3) 
USSeCalogl: 


33. Loss or suspension of right 
see infra § 18. 


34. Harris v. Norfolk, etc., R. Co., 


69 S.E. 623, 153. N.C: 542, 188 Am.S.R. 
686, 31 L.R.A.N.S. 543, 
35. Tampa Waterworks Co. v. 


Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SoRe262; 33) EaRvAL 37655 = EMrazier, ivy. 
Brown, 12 Ohio St. 294; Warder & 
Barnett v. Springfield, 9 Ohio Dec. 
(Reprint) 855, 17 Cine.L.Bul. 398. 


Contract as to riparian rights gen- 
erally see infra §§ 591-594. 


36. Cal.—Seneca Consol. Gold 
Mines Co. v. Great Western Power 
Co. of California, 287 P. 93, 209 Cal. 
206, 70 A.L.R. 210. 

Mass.—Mason v. Whitney, 78 N.E. 
881, 1938 Mass. 152, 7 L.R.A.N.S. 289, 
118 Am.S.R. 488. 

Neb.—Plattsmouth Water Co. v. 
Smithy 778 N. Ww. 275, 57 Neb. 579 


N.H.—Tillotson v. Smith, 32 N.H. 
90, 64 Am.D. 355. 


Or.—Harris v. Southeast Portland 


Lumber Co., 262 P. 248, 123 Or. 549. 

Wash. Nrataret v. Tacoma Light, 
etc., ie P. 147, 9 Wash. 576, 26 L. 
R.A. BB 


Be futon v. Waud, 3 Exch. 748, 
154 Reprint 1047. 


Grants as to riparian rights gen- 
erally see infra §§ 552-578. 

387. Seneca Consol. Gold Mines Co. 
v. Great Western Power Co. of Cali- 
fornia, 287 P. 93, 209 Cal. 206, 70 A. 
L.R. 210; Plattsmouth Water Co. v. 
Smith, 78 N.W. 275, 57 Neb. 579; Har- 
ris v. Southeast Portland Lumber 
Wor, 262 bo 240; 1238 Or-549° Rigney Vv. 
Tacoma Light, etc., Co., 38 P. 147, 9 
Wash. 576, 26 L.R.A. 425. 


License as affecting riparian rights 
see infra §§ 586-590. 

38. Buddington  v. 
Conn, 213, 26 Am.D. 386 

Appropriation generally see infra 
§§ 394-503. 

39. Cal.—Seneca Consol. Gold 
Mines Co. v. Great Western Power 
@o, Of California, 287 PR: 93, 209 Cal. 
206, 70 A.L.R. 210. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 87 Fla. 586, 53 Am. 
SR, 2625 33 pl aAN, 376. 


Mass.—Mason v. Whitney, 78 N.E. 
881, 198 Mass. 152, 7 L.R.A.N.S. 289, 
118 Am.S.R. 488. 

Neb.—Plattsmouth Water Co. v. 
Smith, 7-8 INVW.275;.57 Nieb: 5179: 

Ohio.—Frazier v. Brown, 12 Ohio 
St. 294; Warder & Barnett v. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine, L: Bul, 398: 

Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 243, 128 Or. 549. 


Bradley, 


10° 


Wash.—Rigney v. Tacoma Light, 
etc., Co., 38 P. 147, 9 Wash. 576, 26 
L.R.A. 425. 


Prescription generally see infra §§ 
395-408. 


40. Ten Eyck v. Delaware, etc., 


ree, Co., 18 N.J.Law 200, 37 Am.D. 
[a] Limitations on riparian 


rights.—The only limitation on the 
absolute rights of a riparian proprie- 
tor in nontidal rivers and streams is 
a public right of passage for fish, 
and also for passage of boats and 
logs, provided the streams in their 
natural condition are of sufficient size 
for such purposes. In re Opinions of 
the Justices, 106 A. 865, 118 Me. 503, 
523. 

Power to control and regulate wa- 
tercourses see supra § 10 

41. Eastern Oregon Land 
Co. v. Willow River Land & Irriga- 
tion (@o.,5 201 pis 2.03309 CCL CLA 437 
[rev 187 F. 466]. 

Ala.—Potier’s Ex’rs v. Burden, 38 
Ala. 651. 

Ark.—Taylor v. Rudy, 137 S.W. 574, 
99 Ark. 128. 


Cal.—Herminghaus  v. Southern 
California Edison Co., 252 P. 607, 200 


Cal. ‘81 [certigr 47 S.Ctl 575, 274 U.S. 
128, i Labdii31 5, cert, dismay 48,5. Ct 
27, 25, WS. 486,002) Lidid 397 Vi 


Conn.—Agawam Canal Co. v. Ed- 
wards, 36 Conn. 476; King v. Tiffany, 


9 Conn, 162. 
Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 87 Fla. 586, 53 Am. 


S.R. 262, 33 L.R.A. 376. 


Ga.—Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


Tll.—Druley v. Adam, 102 Ill. 177. 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D—385. 


Iowa.—Harp vy. Iowa Falls Electric 
Co., 191 N.W. 520, 194 N.W. 3538, 196 
Iowa 317. 


Me.—In re Opinions of the Jus- 
tices, 106 A. 865, 118 Me. 503, 528; 
Warren v. Westbrook Mfg. Co., 29 is 
927, 86 Me. 32, 86 L.R.A 284; Hamor 
v. Bar Barbor Water Co., 3 A. 40, 78 
Me. 127; Pillsbury v. Moore, 44 Me. 
154, 69 Am.D. 91, 


Mass.—Taft v. Bridgeton Worsted 
Co., 130 N.E. 48, 287 Mass. 385, 13 A. 
L.R. 928; Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; New England Cotton Yarn Co. 
v. Laurel Lake Mills, 76 N.E. 231, 190 
Mass, 48; Elliot v. Fitchburg R. Co., 
10 Cush. 191, 57 Am.D. 85. 


N.H.—Tillotson v. Smith, 32 N.H. 
90, 64 Am.D. 355. 


N.J.—Trenton Water Power Co. v. 
Raff, 36 N.J.Law 335; Ten Eyck v. 
Delaware, etc., Canal Co., 18 N.J.Law 
200, 37% Am. D? 233); Beach vy. Sterling 
Tron & Zine Co., 33 A. 286, 54 N.J.Eq. 

N.Y.—Lawrence v. Whitney, 22 N. 
ve 4s lal bmIN Vc 240 0} Ont a nkusAe ead Ce 
Townsend v. McDonald, 2) aN Yi 281. 
64 Am.D. 508; Standen v. New Ro- 
chelle Water Co., 36 N.Y.S. 92, 91 Hun 
272; Corning v. Troy Jron & Nail 
Factory, 39 Barb. 311 [aff 40 NY: 
191]. See United Paper Board Co. v. 


y 


[§§ 11-12 


paramount sovereign authority of the government,*° 
at common law every riparian proprietor is entitled 
to the natural flow of the water of a running stream 
through or along his land, in its accustomed chan- 
nel,t undiminished in quantity and unimpaired in 


Iroquois Pulp & Paper Co., 123 N.E. 

200, 226 N.Y. 38 (dictum). 
N.D.—McDonough v. Russell-Mil- 

roe Miling Co., 165 N.W. 504, 38 N.D. 


Ohio.—McElroy v. Goble, 6 Ohio 
St. 187. 

Okl1.—Chicago, ete. Rs eC OF eve 
Groves, 23 Pieh5550 20 ‘Ok. 101, 22 L. 


R.A.N.S.* 802. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
S.Ct. 245, 273 U.S. 647, 71 L.Ed. 821]; 
Mace v. Mace, 67 P. 660, 68 P. 737, 40 
Or. 586; Jones v. Conn, 64 P. 855, 65 
P. 1068, 39 Or. 30, 87 Am.S.R. 634, 54 
RAS 630; Shively v. Hume. 10 Or. 
76. See Hayden v. Long, 8 Or. 244 
(approving rule, but holding it inap- 
plicable). 

Pa.—kKnisely v. Dively, 
eH (sid 


S.cC.—Omelvaney v. Jaggers, 20 S. 
C.L. 634, 27 Am.D. 417. 


Tex. Roe Irr. Ditch Co. v. Hud- 
son, 22 S.W. 967 


Vt.—Chatfeld v. Wilson, 31 Vt. 358; 
Martin v. Bigelow, 2 Aik. 184, 16 Am. 
D. 696. See Hawley v. Sheldon, 24 A. 
Cat, ee Vt. 491, 33 Am.S.R. 941 (dic- 
tum 


Wash.—Hayward vy. Mason, 104 P. 
141, 54 Wash. 653: Benton v. John- 
cox, 49 P. 495, 17 Wash. 277, 61 Am. 
S:R. 912, 39. LRA. 10%. 


Wis.—Fox River Flour, etce., Co. v. 
Kelley, 35 N.W. 744, 70 Wis. 287. See 
ve v. Sherwood, 85 Wis. 229 (dic- 
um). 


Eng.—Bealey v. Shaw, 6 East 208, 
102 Reprint 1266; Dickinson v. Grand 
Junction Canal Co., 7 Exch. 282, 155 
Reprint 953; Wood v. Waud, 3 Exch. 
748, 154 Reprint 1047; Kensit v. Great 
HMastern Ry., 52 L.J.Ch. 608. 


Ont.—Atty.-Gen. v. McLaughlin, 1 
Grant Ch. 34; McLean v. Crosson, 33 
U.C.Q.B. 448. : 


See Greisibger v. Klinhardt, 9 S.W. 
(2a) 978, 321 Mo. 186 (dictum). 


And see cases infra note 42. 


{a] Extent of right.—(1) The ri- 
parian proprietor may insist that the 
stream shall flow to his land in the 
usual quantity, in its natural place, 
and at its natural height. Roberts v. 
Martin, 77 S.E. 535, 72 W.Va. 92. (2) 
However, there is no right to a flow 
of constant invariable specific quan- 
tity of water. Seneca Consol. Gold 
Mines Co. v. Great Western Power 
Co. of California, 287 P. 98, 209 Cal. 
206, 70 A.L.R. 210. (38) The right is 
limited to so much of the water as 
should be reasonably necessary for 
use on the riparian land (Rose v. 
Mesmer, 75 P. 905, 142 Cal. 322), (4) 
and does not include the right to in- 
sist on full flow for the mere pleasure 
of viewing it as a feature of the 
landscape (Rose vy. Mesmer, supra). 


{b] Flood waters.—(1) The “nat- 
ural flow” of a stream includes an- 
nual overflow waters which eventual- 
ly return to the ordinary channel. 
Eastern Oregon Land Co. v. Willow 
River Land & Irrigation Co., 201 F. 
203, 119 C.C.A. 437 [rev 187 F. 466]. 
(2) Under water appropriation acts 
of 1889 and 1895 (Acts 1889, c. 88; 


32 Pa.Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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quality,4? except as the accustomed flow may be 
changed by the act of God,** and except as may be 


Acts 1895, ce. 21), impliedly approved 
by constitutional amendment of 1904 
(Const. art. 3, § 52), general irriga- 
tion act of 1905 (Acts 1905, c. 122), 
general water right laws of 1913 and 
1917 (Acts 1913, c. 171; Acts 1917, c. 
88), and Const. art. 16, § 59, rights of 
riparian owner attach only to ordina- 
ry flow or underflow of streams, and 
not to storm or flood waters. Motl 
v. Boyd, 286 S.W. 458, 116 Tex. 82, 
rey jud (Civ.App.) Boyd v. Motl, 236 
S.W. 487. 

{c] Criticism of rule.—‘“While, as 
an abstract rule of law, a riparian 
proprietor is entitled to the full flow 
of the stream as it is wont to flow 
by nature, yet: the rule has so many 
exceptions and has been so modified 
as the law has progressed, that the 
nature and extent of a riparian pro- 
prietor’s pecuniary interests or prop- 
erty in a stream can not be measured 
by such a rule, nor can the rule now 
be said to be a full and accurate 
statement of the law.’’ Crawford Co. 
v. Hathaway, 93 N.W. 781, 67 Neb. 
mae 352, 60 L.R.A. 889, 108 Am.S.R. 
647. 

{d] Reason for rule.—The right 
arises from the fact that surface 
streams of flowing water are the gift 
of providence, for the benefit of all 
lands through which they flow, and, 
as such, their usufruct is appurte- 
nant to the lands through which they 
flow. Frazier v. Brown, 12 Ohio St. 
294. A 


[e] Where an island divides wa- 
ters, each riparian owner is entitled 
to so much, and only so much, of the 
water which naturally flows past his 
land. Warren vy. Westbrook Mfg. Co., 
29 A. 927, 86 Me. 32, 36 L.R.A. 284. 

{f] Prior to abolition of common- 
law doctrines as to riparian rights, 
the text rule was held. McFarland 
v. Alaska Perseverance Min. Co., 3 
Alaska 308; Ketchikan Co. v. Citi- 
zens’ Co., 2 Alaska 120; Campbell v. 
Flannery, 74 P. 450, 29 Mont. 246; 
Vansickle v. Haines, 7 Nev. 249. 


42. U.S.—California Pastoral, etc., 
Co. v. Enterprise Canal, etc., Co., 127 
¥F. 741; Pine v. New York, 103 F. 337 
fate T1i2Z3E 98— FOC eC. ACN L4b leat yler: 
v. Wilkinson, 24 F.Cas.No. 14,312, 4 
Mason 397. 

Ala.—North Alabama Coal, etc., Co. 
v. Jones, 47 So. 144, 156 Ala. 360; 
Alabama, .Consol. Coal,, ete: 5 Co; —v- 
Turner, 39 So. 603, 145 ele BPE 

m.S.R. 61; Ulbricht v. Eufaula a- 
for Co., 6 So. 78, 86 Ala. 587, 11 Am. 
S.R. 72, 4 L.R.A. 572. 


Ark.—Meriwether Sand & Gravel 
Co. v. State, 26 S.W.(2d) 57, 181 Ark. 
216. 

Cal.—Seneca Consol. Gold Mines Co. 
vy. Great Western Power Co. of Cali- 
fornia, 287 P. 93, 209 Cal. 206, 70 A.L. 
R. 210; Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corporation, 259 
Pinas, 202, Calind6,. 56 eAnltt, 264; 
Miller & Lux v. Enterprise Canal & 
Mand .Go,,e147.b. 667,1 169 Cals 415; 
Huffner v. Sawday, 94 P. 424, 153 Cal. 
86: Los Angeles v. Los Angeles 
Farming, etec., Co., 93 P. 869, 1135, 
152 Cal. 645; Lux v. Haggin, 4 P. 919, 
10 P. 674, 69 Cal. 255. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Gonn. 352; Wadsworth v. Tillotson, 
15 Conn. 366, 39 Am.D. 391; Budding- 
ton v. Bradley, 10 Conn. 213, 26 Am.D. 
386; Ingraham v. Hutchinson, 2 Conn. 
584. 

Ga.—Hendrick v. Cook, 4 Ga. 241; 
Seaboard Air-Line R. Co. v. Sikes, 60 


S.E. 868, 4 Ga.App. 7. 


WATERS 


Ind.—Mitchell v. Parks, 26 Ind. 
354; Case v. Weber, 2 Ind. 108. 


Iowa.—McCord v. High, 24 Iowa 
336; Moffett v. Brewer, 1 Greene 348. 


Kan.—Shamleffer v. Council Grove 
Peerless Mill Co., 18 Kan. 24. 


Ky.—Fackler y. Cincinnati, N. O. & 
ee LO Onl ae Vic CULO 4 yur ai On eae 
339; Kraver v. Smith, 177 S.W. 286, 
291, 164 Ky. 674 [cit Cyc]. 

Md.—Kelly v. Nagle, 132 A. 587, 
592, 150 Md. 125 [cit Cyc]; Baltimore 
v. Appold, 42 Md. 442. 


Mass.—Mason v. Whitney, 78 N.E. 
§81, 193 Mass. 152, 7 L.R.A.N.S. 289, 
118 Am.S.R. 488; Pratt v. Lamson, 2 
Allen 275. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 60 L.R.A. 
889, 108 Am.S.R. 647; Slattery v. 
Harley, 79 N.W. 151, 58 Neb. 575; 
Plattsmouth Water Co. v. Smith, 78 
N.W. 275, 57 Neb. 579; Clark v. Cam- 
bridge, etc., Irr., etc., Co., 64 N.W. 239, 
45 Neb. 798. 

N.H.—Cowles v. Kidder, 
364, 57 Am.D. 287. 

N.J.—Weidman Silk Dyeing Co. v. 
Jersey City Water Supply Co., 91 A. 
337; City of Newark v. Chestnut Hili 
Land Co., 75 A. 644, 77 N.J.Eq. 23; 
Doremus v. Paterson, 55 A. 304, 65 
N.J.Eq. 711;  Holsman. v.,, Boiling 
Spring Bleaching Co., 14 N.J.Eq. 335. 


N.Y.—Kleinberg v. Ratett, 169 N.B. 
289, 252 N.Y. 236 [rearg den 170 N.E. 
164, 252 N.Y. 616]; City of New York 
v. Blum, 101 N.E. 869, 208 N.Y. 237; 
Strobel v. Kerr Salt Co., 58 N.E. 142, 
EGARN Wie SU shs OU ml EUSAs 5 OS Voie ho cat: 
S.R. 643 [rearg den 59 N.E. 1131, 165 
N.Y. 617]: Smith v. Rochester, 92 N. 
Yi" .463; 44 Am;RY. 3930 Clinton) ;v. 
Myers, “46 N-Y: 511, 7 .Am.R. 373; 
Onondaga Water Service Corporation 
v. Crown Mills, 230 N.Y.S. 691, 132 
Misc. 848; Maylender v. Fulton Coun- 
ty Gas & Electric Co., 227 N.Y.S. 209, 
216, 131 Mise. 514 [cit Cyc]; Fischer 
v. Trustees of Village of Clifton 
Springs, 121 N.Y.S. 163 [aff 125 N.Y.S. 
1119, 140 App.Div. 918]; Arnold v. 
Foot, 12 Wend. 330. 


N.C.—Cook v. Town of Melbane, 
LST See sO ee Nao lek oni th av. 
Town of Morganton, 123 S.E. 88, 187 
N.C. 801; Harris v. Norfolk, etc., R. 
Co., 69°S.E. 623,153" NC. 542, 138 Am. 
S.R.-686, 31 L.R.A.N.S. 543; Durham 
v. Eno Cotton Mills, 54 S.E. 453, 141 
INGC@r 6150) LaskyaG Ne Sgroal. ‘ 


Ohio.—Frazier v. Brown, 12 Ohio 
St. 294; Warder & Barnett v. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine.L.Bul. 398. 


Or.—Harris v. Southeast Port- 
land Lumber Co., 262 P. 243, 123 Or. 
549; Brown v. Gold Coin Min. Co., 86 
P. 361, 48 Or. 277; Oregon Const. Co. 
v. Allen Ditch Co., 69 P. 455, 41 Or. 
209, ns9 ou) AIMS HOls . Coffman .W. 
Robbins, 8 Or. 278. 


Pa.—Irving v. Media, 45 A. 482, 194 
Pa. 648; Griffiths v. Monongahela R. 
Co,, 20°Pa.Dist. 534;-yIn re Octoraro 
Water Co., 15 Pa.Dist. 767; Hough v. 
Doylestown Borough, 4 Brewst. 333. 


Tex.—Rhodes v. Whitehead, 27 
Tex. 304, 84 Am.D. 631. 


Wash.—Mally v. Weidensteiner, 
153 P. 342, 88 Wash. 398; Rigney v. 
Tacoma duight,etc.; Co... 38 (P49 
Wash. 576, 26 L.R.A. 425; Crook v. 
Hewitt, 31 P. 28, 4 Wash. 749. 


W.Va.—Roberts v. Martin, 77 S.E. 
535; 72) W.Va. 92. 


Eng.—Stollmeyer vy. Trinidad Lake 
Petroleum Co., [1918] A.C. 485; HEm- 
brey v. Owen, 6 Hxch. 358, 155 Reprint 


24 N.H. 
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occasioned by the reasonable use of the stream by 
other like proprietors.*4 


The governing maxim is 


579; Swindon Waterworks Co. v. 
es ete, Can: Nava Co: 4 ane eval 
Se 


Ont.—Adamson v. McNab, 
QB yiltias 


See Webster v. Harris, 69 S.W. 782, 
111 Tenn. 668, 59 L.R.A. 324; Vliet v. 
Sherwood, 35 Wis. 229 (both dictum). 


43. Hargrave v. Cook, 41 P. 18, 108 
Cal. 72, 30 L.R.A, 390. 

{a] Limitation.—While a riparian 
owner, who has lost his rights by 
avulsion, may ditch the waters back 
to its original channel within a rea- 
sonable time, he cannot go upon the 
land of others for this purpose with- 
out their consent. McKissick Cattle 
cos v. Alsaga, 182 P. 793, 41 Cal.App. 


44. U.S.—California Pastoral, etc., 
oe be Enterprise Canal, etc., Co., 127 
. 741. 


Ark.—Meriwether Sand & Gravel 
0. v. State, 26 S.W.(2d) 57, 181 Ark. 


Cal.—Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corporation, 259 P. 
444, 202 Cal. 56, 56 A.L.R. 264; Har- 
grave v. Cook, 41 P. 18, 108 Cal. 72, 30 
L.R.A. 390. 


Conn.—Wadsworth vy. Tillotson, 15 
Conn. 366, 39 Am.D. 391. 


Ga.—-Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


Iowa.—Harp v. Iowa Falls Electric 
Co., 191 N.W. 520, 194 N.W. 353, 196 
Iowa 317. 


Ky.—Kraver v. Smith, 177 S.W. 286, 
291, 164 Ky. 674 [cit Cyc]. 

Md.—Kelly v. Nagle, 182 A. 587, 
592, 150 Md. 125 [cit Cyc]. 


Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; Pratt v. Lamson, 2 Allen 275. 


Neb.—Slattery v. Harley, 79 N.W. 
151, 58 Neb. 575. 


N.H.—Tillotson v. Smith, 32 N.H. 
90, 64 Am.D. 355. 


N.Y.—Standen v. New Rochelle Wa- 
ter’ Co.,536 NUY.Ss' 92,5 91-0 Hun 272: 
Maylender vy. Fulton County Gas & 
Hlectric Co., 227 N.Y.S. 209, 216) 131 
Mise. 514 [cit Cyc]. 

N.C.—Cook v. Town of Mebane, 131 
S.E. 407, 191 N.C. 1; Smith v. Town of 
Morganton, 123 S.E. 88, 187 N.C. 801; 
Durham v. Eno Cotton Mills, 54 S.B. 
4538, 141 N.C.'/615, 77 *E RUAEN-S3°321) 


N.D.—McDonough y. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power & Light Co. v. Bayer, 
47 "S.Ct. 246, (2723) U:S= 6477 Ti sisee? 
621]; Brown v. Gold Coin Mfg. Co., 
86 P. 361, 48 Or. 277; Oregon Const. 
Co, v. Allen Ditch Co., 69 P. 455, 41 
Or. 209, 93 Am.S.R. 701; Coffman v. 
Robbins, 8 Or. 278. 


Wash.—Rigney v. Tacoma Light, 
etc.,, Co., 38 P.. 147, 9 Wash..576, 26 
L.R.A. 425. 


W.Va.—Roberts v. Martin, 77 S.E. 
5386, 72: W.Va," 92. 


Eng.—Stollmeyer vy. Trinidad Lake 
Petroleum Co., [1918] A.C. 485. 


“The principles . . . [see supra 
note 41] are not to be understood so 
literally as to prevent that small, or 
unessential, or insensible diminution, 
variation or loss of the water, which 
is necessarily consequent upon the 
beneficial and proper enjoyment of it; 
for such a strictness of construction 
would be wholly incompatible with 
the nature of the element, and most of 
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that water runs, and ought to run, as it has been ac- 
This rule does not imply any 
ownership or property right to the flowing water it- 
self,*® although it has been said that the waters 
of a stream are the private property of the owners 


eustomed to run.*® 


the important purposes for which it 
was created; and indeed, in most cas- 
es, would prevent its beneficial enjoy- 
ment at all.” Wadsworth v. Tillotson, 
#5 Conn. 366; 375, 39° Am.D. 391. 

[a] 
tation must of necessity exist, for 
without it no riparian owner, other 
than he who owns the land surround- 
ing the mouth of the stream, would 
have any right in the stream, which 
the law recognizes is the common 
right of all abutting landowners.” 
Kelly v. Nagle, 132 A. 587, 592, 150 
Md. 125. 

45. Ala.—Killian v. Killian, 57 So. 
825,175 “Ala. 224; Potier’s Ex’rs v. 
Burden, 38 Ala. 651; Stein v. Burden, 
29 Ala. 127. 


Cal.—San Gabriel Valley Country 
Club v. Los Angeles County, 188 P. 
554,182. Cal. 392) 9° A. L.R. 12005- Hux 
v. Haggin, 4 P. 919. 


Ga. 


Kan.—Shamleffer v. Council Grave 
Peerless Mill Co., 18 Kan. 24 


Minn.—Pinney v. Luce, 46 N.W. 561, 
44 Minn. 367. 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb: 325, 60 L.R.A. 
889, 108 Am.S.R. 647. 


N.J.—McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 14 
MAReACIN Seek OG mls, AummeSene i540 
Ann. Cas: 116 faff 28 S.Ct. 529, 209) U. 
S. 349, 52 L.Ed. 828, 14 Ann.Cas. 560]. 

N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 643, 
51 L.R.A. 687; Barktey v. Wilcox, 86 
N.Y. 140, 40 Am.R. 519 [aff 19 Hun 320, 
9 N.Y.Wkly.Dig. 298]; Bullard v. 
Saratoga Victory. Mig. Co.,. 77 NiY. 
525 Laff 13 Hun 43]; Clinton v. My- 
ers, 46 N.Y. 511, 7 Am.R. 378. 


Or.—In re Hood River, 227-P. 1065, 
114 Or. 112 [error dism sub. nom. 
Pacific Power & Light Co. v. Bayer, 
A SeOtne 4b. eo Wisse JOAN Tee a, as 
821]. 

Pa.—In re Octoraro Water Co., 15 
Pa.Dist. 767; Knisely v. Dively, 32 Pa. 
Con isis. 

Wash.—Crook vy. Hewitt, 31 P. 28, 4 
Wash. 749. 

See Vansickle v. Hains, 7 Nev. 249 
(prior to abolition of riparian rights). 

Maxim generally see 4 C.J. p 1474 
text and note 6. 

46. U.S.—Tyler v. Wilkinson, 24 F. 
Cas.No. 14,312, 4 Mason 397. 


Ala.—Stein v. Burden, 29 Ala. 127; 
Howard v. Ingersoll, 17 Ala. 780 [rev 
on other grounds 13 How. (U.S.) 381, 
14 L.Ed. 189]. 


Cal.—Palmer v. Railroad Commis- 
sion of California, 138 P. 997, 167 Cal. 


163; Hargrave v. Cook, 41 P. 18, 108 
CGalet2, 80° U:R.A.1390;" bux vs Haggin, 
Ae 99. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352; Agawam Canal Co. v. Ed- 
wards, 36 Conn. 476. See Roath v. 
Driscoll, 20 Conn. 538, 52 Am.D. 352 
(dictum). 

Ga.—Hendrick v. Cook, 4 Ga. 241. 

Hi=—praley, ve Adam, 102 THs 177; 
Evang v. Merriweather, 4 Ill. 492, 38 
Am.D. 106. 

Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 


385. 


Reason for rule.—‘“This limi- 


| Pa.Super. 362; 
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Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523; Davis v. 
Getchell, 50 Me. 602, 79 Am.D. 636. 

Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768. 


Minn.—Pinney y. Luce, 46 N.W. 561, 
44 Minn. 367. 
93 
325, 60 L.R.A. 889, 


N.W. 781, 67 Neb. 
108 Am.S.R. 647. 


N.J.—McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
14 L.R.A.N.S. 197, 118 Am.S.R. 754, 10 
Ann.Cas. 116 [aff 28 S.Ct. 529, 209 U.S. 
349, 52 L.Ed. 828, 14 Ann.Cas. 560]. 

N.Y.—Tracey Development Co. v. 
People, 106 N.E. 330, 212 N.Y. 488; 
Syracuse v. Stacey, 62 N.BH. 354, 169 N. 
Y. 231, 245; Strobel v. Kerr Salt Co., 
58. N. EB: 1425 164 N.Y. 303,-51 1.R.A. 
687, 79 Am.S.R. 643 [rearg den 59 N.E. 


1132, 165. N.Y. 647]; Sweet v. Syra- 
CGuses? 2i Nee LO Silo a Ne vero Of 
Barkley v. Wilcox, 86 N.Y. 140, 40 


Aman DLO” lati SO tine sS 2055 9 WINGY. 
Wkly.Dig. 298]; In re Delaware River 
at Stilesville, 115 N.Y.S. 745, 181 App. 
Div. 403; Hathern v. Dr. Strong’s 
Saratoga Springs Sanitarium, 106 N. 
Y.S. 553, 55 Misc. 445; Arnold v. Foot, 
12 Wend. 330. 

N.C.—Harris v. Norfolk, etc., R. Co., 
69 S.B. 623, 153 N.C. 542, 138 Am.S.R. 
686, 81 iL.R. ACNIS. 543%. Durham *yv. 
Eno Cotton Mills, 54 S.BE. 453, 141 N.C. 
Guissy G/M PgR VIN ESE Mayas 


Ohio.—Cooper v. Williams, 4 Ohio 
253,, 22 (Am.D, 745 [aft 5 yOhio .39i1; 
24 Am.D. 299]; Warder & Barnett v. 
Springfield, 9 Ohio Dec. (Reprint) 855, 
17 Cine. L. Bul. 398. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power & Light Co. v. Bayer, 
Ais Gi pastbyrcto Urs. 647, wt le marae 
821]; Sherred v. City of Baker, 125 
P. 826, 63 Or. 28; Williams v. Altnow, 
Oba 200.097 539.51 Ore2 ibs 


Pa.—Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 280 Pa. 
492; Consolidated Water Supply Co. v. 
State Hospital for Criminal Insane, 66 
Pa.Super. 610; Filbert v. Dechert, 22 
Irving v. Media, 10 Pa. 
Super. 132 [aff 45 A. 482, 194 Pa. 648]; 
In re Octoraro Water Co., 15 Pa.Dist. 
767; Philadelphia, etc., R. Co. v. Potts- 
ville Water Co., 18 Pa.Co. 501; Hough 
v. Doylestown Borough, 4 Brewst. 
Bey 


R.I.—Dyer v. Cranston Print Works 
Co., 48 A. 7919322 RT. 506: 


Tex.—Texas Co. v. Burkett, 296 S. 
We eda De xar 16, 1b 4°V AC oR 8 O17, 
[aff (Civ.App.) 255 S.W. 763]; Richter 
v. Granite Mfg. Co., 174 S.W. 284, 107 
Tex. 58, L.R.A.1916A 504 [answer to 
certified question conformed to (Civ. 


App.) 178 S.W. 1022]; Rhodes v. 
Whitehead, 27 Tex. 304, 84 Am.D. 
631. 


Vt.—Chatfield v. Wilson, 31 Vt. 358. 


Wash.—Rigney v. Tacoma Light, 
etc., Co., 38 P. 147, 9 Wash. 576, 26 L. 
R.A. 425; Crook v. Hewitt, 31 P. 28, 4 
Wash. 749. 

Eing.—Mason v. Hill, 3 B.&Ad. 304, 
23 BH.C.L. 139, 110 Reprint 114; Wil- 
liams v. Moreland, Lis SOMO LO RNG) 
1G BEL Os Reprint 620; Embrey Vv. 
Owen, 6 Exch. 353, 155 Reprint 579; 
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of the land bordering on the stream,‘ but is mera 
a right to have it continue in its accustomed channel 
and volume and to make a beneficial use of it while 
passing over the land,** to such reasonable extent as 
will not impair its usefulness to other riparian pro- 


Wright v. Howard, 1 Sim.&St. 
1 Eng.Ch. 190, 57 Reprint 76. 


jolene roe v. Reg., 1 Can. Exch. 


“It is a principle, recognized in the 
jurisprudence of every civilized peo- 
ple from the earliest times, that no 
absolute property can be acquired in 
flowing water.’ Sweet v. Syracuse, 
27 N.E., 1081, 1084, 129 N.Y. 316. 


“While it [common law] will not 
permit any one man to monopolize all 
the water of a running stream when 
there are other riparian owners who 
need and may use it also, neither does 
it grant to any riparian owner an ab- 
solute right to insist that every drop 
of the water flow past his land exact- 
ly as it would in a state of nature.” 
Meng v. Coffey, 93 N.W. 713, 67 Neb. 
500,'°503)7108 “Am:Si Ri 697, 60) ERAS 
910. 


[a] In Hawaii “normal surplus 
water” of an independent ili is the 
property of the konohiki of the ili. 
Territory v. Gay, 31 Hawaii 376. 


[b] Reason for rule.—‘“‘The true 
reason for the rule that there can be 
no property in the corpus of the water 
running in a stream is not that it is 
dedicated to the public, but because of 
the fact that so long as it continues to 
run there cannot be that possession of 
it which is essential to ownership.” 
Palmer v. Railroad Commission of 


190, 


ry crea 138, BP. '9979 99.992" 1607 4t@ale 
{c] Prior to abolition of riparian 


doctrines, the text rule was held. 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Southwest 
Cotton Co., (Ariz.) 4 P.(2d) 369 [mod 
on other grounds and reh den 7 P.(2d) 
254]; Hutchinson v. Watson Slough 
Ditch Co., 101 P. 1059, 16 Idaho 484, 
133 Am.S.R. 125. 


47. Masonite Corporation vy. Burn- 
ham, (Miss.) 146 So. 292; Doremus v. 
Paterson, 55 A. 304, 65 N.J.Eq. 711; 
Reid v. Gifford, Hopk. (N.Y.) 416. 


{a] Private property.—The waters 
of a nonnavigable stream are, so far 
as they are property at all, not pub- 
lic but private property, and not pri- 
marily subject to public use, being a 

part of the riparian rights, and do not 

By transfer by the riparian owner be- 
come impressed with any public use. 
Palmer v. Railroad Commission of 
California, 138 P. 997, 167 Cal. 163. 


48. U.S.—Tyler v. Wilkinson, 24 
F.Cas.No. 14,312, 4 Mason 397. 


Ala.—Stein v. Burden, 29 Ala. 127; 
Howard v. Ingersoll, 17 Ala. 780 [rev 
on other grounds 13 How. (U.S.) 381, 
14 L.Ed. 189]. 


Cal.—Hargrave v. Cook, 41 P. 18, 
108 (Cal 725230) TasRTA: 390; Lu xeva 
Hagegin, 4 P. 919; Pope v. Kinman, 54 
Cals 

Conn.—Harvey Realty Co. 
Borough of Wallingford, 150 A. 60, 111 
Conn. 352; Agawam Canal Co. v. Ed- 
wards, 36 Conn. 476. 


Ga.—Hendrick v. Cook, 4 Ga. 241. 


Iil.—Druley v. Adam, 102 Ill. 177; 
Evans v. Merriweather, 4 Ill. 492, 
38 Am.D. 106. 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385. 


Me.—Davis v. Getchell, 50 Me. 602, 
79 Am.D. 636. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 12] 


prietors.*° 


Mass.—Taft v. Bridgeton Worsted 
Co., 130 N.E. 48, 237 Mass. 385, 13 A.L. 
R. 928; Stratton v. Mt. Hermon Boys’ 
School, 103 N.E. ‘87, 216 Mass. 83, 
49 L.R.A.N.S. 57, Ann.Cas.1915A 768. 

Minn.—Pinney v. Luce, 46 N.W. 561, 
44 Minn. 367. ; 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 60 L.R.A. 
889, 108 Am.S.R. 647. 

N.Y.—Tracey Development Co. v. 
People, 106 N.E. 330, 212 N.Y. 488; 
Smith v. Rochester, 92 N.Y. 463, 44 


Am.R. 393; In re Delaware River at 
Stilesville, 115 N.Y.S. 745, 131 App. 
Div. 403; Arnold v. Foot, 12 Wend. 
330. 


N.C.—Harris v. Norfolk, etc., R. Co., 
69 S.H. 623, 153 N.C. 542,138 Am.S.R. 
686, 31 L.R.A.N.S. 543; Durham _ v. 
Eno Cotton Mills, 54 §S.E. 453, 141 N.C. 
OU5r uu Lak AON IS -o2l. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
Bret. 245.0273) UeS: 6475 Tis Ld 821 1; 
Williams v. Altnow, 95 P. 200, 97 P. 
Sse bl Ory 2715: 

Pa.—In re Octoraro Water Co., 15 
Pa.Dist. 767; Hough v. Doylestown 
Borough, 4 Brewst. 333. 


Tex.—Texas Co. v. Burkett, 296 S. 
Wwe wm 1 e Lex. 16, 04. 0AcL Bs Loos. 
[aff (Civ.App.) 255 S.W. 763]. 


Wash.—Rigney v. Tacoma Light, 


Cte COnnoo ee 47,9) Wash. 576.26 
L.R.A. 425; Crook v. Hewitt, 31 P. 28, 
4 Wash. 749. 


Eng.—Embrey v. Owen, 6 Exch. 353, 
155 Reprint 579; Wood v. Waud, 3 
Exch. 748, 154 Reprint 1047. 


ne ee v. Reg., 1 Can.Exch. 
if 


“As to the nature of the right of the 
riparian owner in the water, by all 
the modern, as well as ancient, au- 
thorities, the right in the water is 
usufructuary, and consists not so 
much.in the fluid itself as iin its uses, 
including the benefits derived from its 
momentum or impetus.” Lux v. Hag- 
gin, 10 P. 674, 753, 69 Cal. 255. 


fa] If water can be traced as part 
of surface flow, the rights of the low- 
er proprietor will remain attached, al- 
though the water for a time disap- 
pears in a channel, if it can be traced 
back to the general course, and a low- 
er proprietor of a watercourse fed by 
the waters of a spring, which in turn 
is fed by a lateral of the watercourse, 
has a right to the flow of the lateral 
as well as to the spring. Dement 
Bros. Co. v. Walla Walla, 107 P. 1038, 
58 Wash. 60. 


49. Baltimore v. Appold, 42 Md. 
442; In re Delaware River at Stiles- 
ville, 115 N.Y.S. 745, 131 App.Div. 403; 
Durham v. Eno Cotton Mills, 54 S.E. 
453, 141 N.C. 615, 7 L.R.A.N.S. 321. 


[a] Flow may be increased in 
volume when necessary. San Gabriel 
Country Club v. Los Angeles County, 
188 P. 554, 182 Cal. 392, 9 A.L.R. 1200. 

50. U.S.—Hilbert v. City of Valle- 
jo, 19 F.(2d) 510; Pine v. New York, 
1:08: BF. 337 [aff 112 F. 98, 50 C.C.A. 
145]. 

Cal.—Lux v. Haggin, 10 P. 674, 69 
Cal. 255; Pyramid Land & Stock Co. 
v. Scott, 197 P. 398, 51 Cal.App. 634. 

Conn.—Wadsworth v. Tillotson, 15 
Conn. 366, 39 Am.D. 391. 

Kan.—Shamleffer v. Council Grove 
Peerless Mill Co., 18 Kan. 24. 

Ky.—Fackler v. Cincinnati, N. O. 


[67 C. J.—44] 


This right to the natural flow is not an 
easement,°° nor an appurtenanece,°! but is insepara- 
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STP COR dias. We (2d) 91945 229. Ky. 
239. 


Me.—Hamor v. Bar Harbor 
Co., 3 A. 40, 78 Me. 127. 


Mass.—Johnson v. Jordan, 2 Metc. 
234, 37 Am.D. 85. 


Neb.—City of Fairbury v. Fairbury 
Mill & Plevator Co., 243 N.W. 774, 
123 Neb. 588; Crawford Co. v. Hatha- 
way. 93 N.W. 781, 67 Neb. 325, 108 
Am.S.R. 647, 60 L.R.A. 889. 


N.J.—Stanfield v. Schneidewind, 115 
A. 339, 96 N.J.Law 428. 


N.Y.—Kleinberg v. Ratett, 169 N.F. 
289, 252 N.Y. 236 [rearg den 170 N.E. 
164, 259=N-Y. 616). 

N.C.—Smith v. Town of Morganton, 
123 S.EB. 88, 187 N.C. 801; Durham v. 
Eno Cotton Mills, 54-S.E. 453, 141 N. 
GAG Oy nt AN eee ole 


N.D.—McDonough y. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


S.D.—Stenger v. Tharp, 94 N.W> 402, 
LES SDE 13s 


Wash.—Benton v. Johnecox, 49 P. 
495, 17 Wash. 277, 61 Am.S.R. 912, 39 
L.R.A. 107: Rigney v. Tacoma Light, 
etc.;-Co.. 38 P. 147, 9 Wash. 576, 26 L. 
RAW 42:5: 

W.Va.—Roberts v. Martin, 77 S.E. 
535, (29 Weve 2c 
eee eee v. Pidgeon, 40 N.S. 


51. U.S.—Hilbert v. City off Valle- 
jo, 19 F.(2d) 510; Pine v. New York, 
HOST. A S38) bathe ta EOS. (bOMClOLAy 
145]. 

Cal.—Lux v. Haggin, 10 P. 674, 69 
Cal. 255; Pyramid Land & Stock Co. 
Va Scott, 197 P3985. CalApp,. 634. 

Conn.—Wadsworth y. Tillotson, 15 
Conn. 366, 39 Am.D. 391. 


Ky.—Fackler v. Cincinnati, N. 0. & 
MEPS COsmMile SyweGed)) 1945 229 tka: "239. 


Me.—Hamor v. Bar Harbor Water 
Co., 3 A. 40,.78 Me. 127. 


Mass.—Jobnson vy. Jordan, 2 Metce. 
234, 37 Am.D. 85. 


Neb.—City of Fairbury v. Fairbury 
Mill & Blevator Co., 243 N.W. 774, 123 
Neb. 588: Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 


N.Y.—Lawrence vy. Whitney. 22 N. 
Fo 74 BIN V5" 4105-5 aR AS 417. 


N.C.—Smith v. Town of Morganton, 
123 S.E. 88, 187 N.C. 891; Durham v. 
Eno Cotton Mills, 54 S.E. 453, 141 N.C. 
Odt5s ie RRA NGS Sod, 

N.D.—McDonough v. Russell-Mil- 
Pye Milling Co., 165 N.W. 504, 38 N.D. 

Pa.—Wheatley v. Baugh, 25 Pa. 528, 
64 Am.D. 721. 

Wash.—Benton v. Johncox, 49 P. 
495, 17 Wash. 277, 61 Am.S.R. 912, 39 
L.R.A. 107; Rigney v. Tacoma Light, 
ele, sCO., 86, ub. at, 9) Wash: 576, 26 
Te RwA. 425% 


W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


52. U.S.—Hilbert v. City of Valle- 
jo, 19 F.(2d) 510; Pine v. New York, 
OSM Hyecs on me liaiined lige e982 0l CL GeAn 
145]. 

Ala.—Southern Ry. Co. v. Lewis, 51 
$o0.°746, 165 Alaybb55, 138 Am-.SiRe 77, 

Ark.—Meriwether Sand & Gravel 
Fe v. State, 26 S.W.(2d) 57, 181 Ark. 
216. 

Cal.—Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corporation, 259 
Prods 202 Cali 56,256 VACLAR. 1264: 
Herminghaus v. Southern California 


Water 
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bly annexed to the soil and is part and parcel of the 
land itself,>? so 


that, even though severable from 


Hdison ‘Co:, 252. P:) 60%, 200 Cal: 8 
[cert gr 47 S.Ct. 575, 274 U.S. 728, 71 
Ibid. 1315, cert dism 48°S.Ct. 277275 
US. 486, 72 L.Ed. 387]: City of San 
Bernardino v. City of Riverside, 198 
P. 784, £86 Cal. 7; Frazee v. Califor- 
nia R. Commission, 201 P. 921, 185 
Cal. 690; Title Insurance & Trust Co. 
v. Miller & Lux, 190 P. 433, 183) Cal. 
71; San Joaquin & Kings River Canal 
& Irrigation Co. v. James J. Steven- 
son, 128-P. 924, 164 Cal. 221; Milter 
& Lux v. Madera Canal & Irrigation 
Cos 99 (Pe bO2. Ub pia Cal wip otc cman akeeae 
N.S. 391; Huffner v. Sawday, 94 P. 
424, 153 Cal. 86; Rose v. Mesmer, 75 
P. 905, 142 Cal. 322; Hargrave v. Cook, 
FPA TS 81089 CGalk 22,030) i, RA ooOS 
Lux v. Haggin, 10 P. 674, 69 Cal. 255; 
Mt. Shasta Power Corporation v. Me- 
Arthur, 292 P. 549. 109 Cal.App. 171; 
Pyramid Land & Stock Co. v. Scott, 
197 P. 398. 51 Cal.App. 634; Peake v. 
Harris, 192 P. 310, 48 Cal.App. 368. 


Conn.—Wadsworth vy. Tillotson, 15 
Conn. 366, 39 Am.D. 391: Buddington 
v. Bradley, 10 Conn. 213, 26 Am.D. 
386. 


Kan.—Shamleffer v. Council Grove 
Peerless Mill Co., 18 Kan. 24. 

Ky.—Fackler yv. Cincinnati, N. O. & 
T. P: Co.,.17 S.W.(2d), 194, 229 Ky. 2395 
Kraver v. Smith, 177 S.W. 286, 164 
Ky. 674. 


Me.—Hamor v. Bar Harbor Water 
Co., 3 A. 40, 78 Me. 127. 

Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; Johnson v. Jordan, 2 Metc. 234, 
37 Am.iD=: $5. 

Neb.—City of Fairbury v. Fairbury 
Mill & Elevator Co., 243 N.W. 774, 123 
Neb. 588; Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 

Nev.—Vansickle vy. Haines, 
249. 

N.J.—Stanfield v. Schneidewind, 115 
A. 339, 96 N.J.Law 428; Trenton Wa- 
ter Power Co. v. Raff, 36 N.J.Law 335. 


N.Y.—Lawrence v. Whitney, 22 N. 
HT 4, SES IN AOL Sb aR Ace dakegne 
Smith v. Rochester, 92 N.Y. 463, 44 
Am.R. 393; Clinton v. Myers, 46 N.Y. 
51: 7 <AmsR. 3733) Cornine -v. (roy. 
Iron, ete., Factory, 39 Barb. 311 [aff 
40 N.Y. 1911]. 


N.C.—Smith v. Town of Morganton, 
123 S.B. 88, 187 N.C. 801: Durham 
v. Eno Cotton Mills. 54 S.E. 453, 141 
NGG) 6L5 47% DeRcAGNe Ss ieee 


N.D.—McDonough v. Russell-Miller 
MOS Co., 165 "N-W. 504,> 38 IN-D: 
465. 


Ohio.—Warder & Barnett v. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine.L. Bul. 398. 

Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 248, 123 Or. 549; 
Oregon Const. Co. v. Allen Ditch Co., 
69 P. 455, 41 Or. 209, 93 Am.S.R. 701; 
Jones v. Conn, 64 P. 855, 65 P. 1068, 
Bea 30, 87 Am.S.R. 634, 54 L.R.A. 

S.D.—Stenger v. Tharp, 94 N.W. 402, 
LCS SDs alse 

Wash.—Benton v. Johncox, 49 P. 
495, 17 Wash. 277, 61 Am.S.R. 912, 39 
L.R.A. 107; Rigney v. Tacoma Light, 
etc., Co., 38 P. 147, 9 Wash. 576, 26 IL. 
R.A. 425. i" 

W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


Wis.—West vy. Fox River Paper Co., 
52 N.W. 803, 82 Wis. 647. 

Hng.—Dickinson v. Grand Junction 
Canal Co., 7 Exch. 282, 155 Reprint 
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the land,°? when so severed, the right no longer is a 
Such right is a valuable,®>® vest- 
ed°® right so that the owner cannot be deprived 
thereof except by due process of law and on com- 
The right is not limited to a body 
of water which flows in the stream at the period of 
greater scarcity,°® but the riparian owner is entitled 
to the ordinary and usual flow of the stream,°® in- 
A riparian owner 
may not complain of artificial means of supplying 
the water so long as he secures the same quantity and 
quality which were furnished by the natural flow of 


riparian right.°4 


pensation made.*? 


cluding accretions from snows.®° 


the stream.®1 


9538. 


Pe Caan v. Pidgeon, 40 N.S. 
{a] Prior to abolition of riparian 

doctrines, the text rule was held. 

Vansickle v. Haines, 7 Nev. 249. 

53 See infra § 553. 

54. Spring Valley Water Co. v. 
Alameda County, 263 P. 318, 88 Cal. 
App. 157. 

55. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216; 
Hutmphries-Mexia Oil Co. v. Arsenaux, 
(Civ.App.) 244 S.W. 280 [aff 297 S.W. 
225, 116! Tex. 608, 53 ALR. 11471; 
West v. Fox River Paper Co., 52 N.W. 
803, 82 Wis. 647. 

56. U.S.—Hastern Oregon Land Co. 
v. Willow River Land & Irrigation 
Co., 201 F. 203, 119 C.C.A. 437 [rev 187 
F. 466]. 

Ark.—Meriwether Sand & Gravel 
oe v. State, 26 S.W.(2d) 57, 181 Ark. 
216. 


Cal.—F'all River Valley Irr. Dist. 
v. Mt. Shasta Power Corporation, 259 
P. 444, 202 Cal. 56, 56 A.L.R. 264; 
Herminghaus vy. Southern California 
Hdison “Co., 252 BP. 607, .200 Cal. si 
fieert er 747 S.Ct. 575,274 US. 728, 71 
L.Ed. 1315, cert dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 387]. 

Neb.—City of Fairbury v. Fairbury 
Mill & Elevator Co., 243 N.W. 774, 123 
Neb. 588; Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889; Clark v. Cam- 
bridge, etc., Ne ae ete., Co., 64 N.W. 239, 
45 Neb. 79 

Bho esees v. Williams, 4 Ohio 
253, 22 Am.D. 745 [aff 5 Ohio 391, 24 
Am.D. 299]. 

Tex.—Humphries-Mexia Oil Co. v: 
Arsenaux, (Civ.App.) 244 S.W. 280 [aff 
297. SS. WwW. 220, L226 Tex, 603, S38) AUR: 
ab be Yee ake 

[a] Flood waters.—A riparian 
owner on a stream was held to have 
acquired vested rights in the over- 
flow waters thereof, of which he could 
not be deprived by an upper appro- 
priator under Lord L. § 6525 et seq, 
or Act Febr. 24, 1909 (L. [1909] p 
319). Eastern Oregon Land Co. v. 
Willow River Land & Irrigation Co., 
201 F. 203, 119 C.C.A. 487 [rev 187 F. 
466]. 

57. Ark.—Meriwether Sand & Gra- 
vek Co. v. State, 26 S.W.(2d) 57, 181 
Ark. 216. 

Cal.—Lux v. Haggin, 4 P. 919. 


Iowa.—McCord v. High, 24 Iowa 
336. 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A, 889; Clark v. Cam- 
bridge, ete., Irr., etc., Co. 64 N.W. 
239, 45 Neb. 798. 

N.J.—Trenton Water Power Co. v. 
Raff, 36 N.J.Law 335. 


N.Y.—Standen v. New Rochelle Wa- 
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[§ 13] b. Upper Riparian Owner. 
lower riparian owners, upper riparian owners are 
entitled to have the water flow from their lands to 
the extent it would naturally flow, subject to reason- 
able usage by them,°? unless such right has been 
curtailed by grant®* or adverse possession.®* 
right is an easement.®® 


[§ 14] 6. Right To Use Water®*—a. In General. 
Subject to any paramount right to the use of the 
water existing under the general law in some other 
person,®’ a riparian owner has the right to make 
any use of the water, beneficial to himself, on the 


[§§ 19-14 


As against 


Such 


riparian Jand, which his situation makes possible,** 


cer Cops6n Nay Saloon sol er DUINE cenrene 
Gilzinger v. Saugerties Water Co., 21 
Novo Lats) 66, etun) 173 bate sING Es 
566, 142 N.Y. 633]; Gardner v. Trus- 
tees of Village of Newburgh, and Has- 
brouck and Belknapp, 2 Johns.Ch. 162. 


Ohio.—Mansfield v. Balliett, 63 N. 
E. 86, 65 OhioSt. 451, 58 L.R.A. 628; 
Cooper v. Williams, 4 Ohio 253, 22 Am. 
D. 745 [aff 5 Ohio 391, 24 Am.D. 299]; 
Ohio Stock Food Co. v. Gintling, 153 
N.E. 341, 22 OhioApp. 82; Warder & 
Barnett v. Springfield, 9 Ohio Dec. 
(Reprint) 855, 17 Cine.L.Bul. 398. 

Pa.—Irving’s Ex’rs v. Media, 45 A. 
482, 194 Pa. 648; Shenandoah Co.’s 
Appeal, 2 Wkly.N.C. 46. 

Tenn.—Watauga Water Co. v. Scott, 
76 S.W. 888, 111 Tenn. 321. 


Tex.—McGee Irr. Ditch Co. v. Hud- |’ 


son, 22 S.W. 967; Humphries-Mexia 
Oil Co. v. Arsenaux, (Civ.App.) 244 S. 
W. 280 [aft 297. S.W. 225; 116. Tex. 
603, 53 A.L.R. 1147]; Santa Rosa Irr. 
Co. v. Pecos River Irr. Co., (Civ.App.) 
92 S.W. 1014. 

See to same effect Roberts y. Mar- 
tiny 7% S.—. 580, 72) We Vian 926 


58. Hilpert v. City of Vallejo, 19 
F.(2d) 510; Miller & Lux v. Madera 
Canal) eten Co. 99. 502; 15 5sCalk 59, 
22 L.R.A.N.S. 391; H. Remington, etce., 


Pulp, ,ete., Co. v. Watertown Water 
corners) S600IN:Y.S:2 975.0), Ap Divs 
59. Hilpert v. City of Vallejo, 19 


F.(2d) 510. 


60. Herminghaus v. Southern Cali- 
fornia Edison Co., 252 P. 607, 200 Cal. 
81 iLeert gr47. S. Cty B75" 2740S, 728. 
71 L.Ed. 1315, and cert dism 48 S.Ct. 
27, 275 U.S. 486, 72 L.Ed: 387]. 


[a] Accretion to San Joaquin Riv- 
er) from snows and rainfall is ‘usual 
and ordinary flow” and not “storm” 
or “flood” or “vagrant” waters; “ene- 
my waters.” Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
200 Cal. 81 [cert gr 47 S. Ct. 575, 274 U. 
S. 728, 71 L.Ed. 1315, and cert dism 
48 S.Ct. 2%, 275 US. 486, 72 L.Ed. 387]. 


61. Crum v. Mt. Shasta Power Cor- 
poration, 4 P.(2d) 564, 117 Cal.App. 
586 [motion den 12 P. (2a) 134, foll 12 
P.(2d) 137, 124 Cal.App. 779). 


62. Conn.—Agawam Canal Co. v. 
Edwards, 36 Conn. 476. 


lowa.—Harp v. Iowa Falls Electric 
Co.,, 191, NW. 520, 194 N.iWa 3538) 1196 
Iowa 317. 


Me.—Warren vy. 
Org 
284. 


Mass.—Taft v. Bridgeton Worsted 
Co., 130 N.B. 48, 237 Mass. 385, 13 A. 
L.R. 928; Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
88, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768. 


N.H.—tTillotson y. Smith, 32 N.H. 
90, 64 Am.D. 355. 


Westbrook Mfg. 
29 A. 927, 86 Me. 32, 86 LRA. 


N.J.—Trenton Water Power Co. v. 
Raff, 36 N.J.Law 335. 


N.Y.—Scriver v. Smith, : N.E. 675, 
100 N.Y. 471, 58 Am.R. 22 
Ohio.—Warder & eck vy. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine.L.Bul. 398. 
Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 243, 123 Or. 549. 


W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


63. Scriver v. Smith, 3 N.E. 675, 
100 N.Y. 471, 53 Am.R. 224. 


64. Scriver v. Smith, supra. 

65. See Property § 31. 

66. oss or suspension of right see 
infra § 18. 

Right of Indian to use water of 
reservation see Indians § 47. 


Riparian owner’s right to use: 
Navigable waters see Navigable Wa- 
ters §§ 149-151. 
Water as vested right which cannot 
be confiscated by legislature see 
Constitutional Law § 500. 


67. Holmes v. Nay, 199 P. 325, 186 
Cal. 231; Los Angeles v. Los Angeles 
Farming, etc., Co., 93 P. 869, 1135, 152 
Cal. 645. 

68. U.S.—Indian Refining Co. v. 
Ambraw River Drainage Dist., 1 F. 
Suppl. 937; Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
EF. 200, 236° CCA... 6109 SL RAL Oo 
1210 [cert den 35 S.Ct, 793, 238 U.S. 
630, 59 L.Ed. 1497]; Mason v. Cotton, 
4 F. 792, 2 McCrary 82; Tyler v. Wil-. 
kinson, 24 F.Cas.No. 14,312, 4 Mason 
397. 


Ala.—Stein v. Burden, 29 Ala. 127. 


Ark.—Taylor v. Rudy, 137 S.W. 574, 
99 Ark. 128. 


Cal.—Cowell v. Armstrong, 290 P. 
1036, 210 Cal. 218; Holmes v. Nay, 
199 P. 325, 186 Cal. 231; E. Clemens 
Horst Co. v. New Blue Point Mining 
Com L7L PF 400 al al’ 6a la aun ner 
v. Eastside Canal & Irrigation Co., 142 
P. 69, 168 Cal. 103; Watson v. Law- 
son, 135 P. 961, 166 Cal. 235; Mentone 
Irr. Co. v. Redlands Electric Light, 
ete:, Co, 100 Pa l0S2 15 oe Calinozios 
22 L.R.A.N.S. 382, 17 Ann.Cas. 1222; 
Turner v. James Canal Co., 99 P. 520, 
155 ‘Cale "320132 AmiuSiR.. 597522) LReA: 
N.S. 401, 17 Ann.Cas. 823; Craig v. 
Crafton Water Co., 74 P. 762, 141 Cal. 
178; Lux v. Haggin, 4 P. 919; Peake 
v. Harris, 192 P. 310, 48 Cal.App. 363. 


Conn.—Buddington v. Bradley, 10 
Conn. 213, 26 Am.D. 386; Ingraham vy: 
Hutchinson, 2 Conn. 584; Perkins v. 
Dow, 1 Root 535. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, 33 L.R.A. 376. 

Ga.—Rome Ry. & Light-Co. v. Loeb, 
80, S:E. 785, 141 .Ga. 202,. Ann.Cas, 
1915C 1028; Southern Ry. Co. v. Ca- 
gle, 100 S.E. 21, 24 Ga.App. 93. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


mal 


so long as he does not inflict any substantial or ma- 
terial injury on those below him,*® and he may 
facilitate his use of it by any appropriate means;7° 


Ill.— Voss v. Chicago Sandoval Coal 
Co., 165 Ill.App. 565. 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385. 


oe eee adage v. Brewer, 1 Greene 


Ky.—Kraver v. Smith, 177 S.W. 
286, 291, 164 Ky. 674 [cit Cyc]. 

Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523; Lock- 
wood Co. v. Lawrence, 77 Me. 297, 52 
Am.R. 763. 

Md.—Binney’s Case, 2 Bland 99. 

Mass.—Merrifield v. Lombard, 13 


Allen 16, 90 Am.D. 172; Blood v. 
Nashua, etc., R. Corp., 2 Gray 137, 61 
Am.D. 444; Cary v. Daniels, 8 Metce. 


466, 41 Am.D. 532; Johnson v. Jor- 
dan, 2 Metc. 234, 37 Am.D. 85. 


Mich.—Monroe Carp Pond Co. v. 
River Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279; Woodin v. Wentworth, 
23 N.W. 813, 57 Mich. 278. See Ken- 
nedy v. Niles Water Supply Co., 139 
N.W. 241, 173 Mich. 474, 43 L.R.A.N. 
S. 836 (dictum). 


Neb.—Clark v. Cambridge, etce., 
Irr., ete., Co., 64 N.W. 239, 45 Neb. 
798. 


N.H.—Gilman v. Tilton, 5 N.H. 231. 


N.J.—Weidman Silk Dyeing Co. v. 
Jersey City Water Supply Co., 91 A. 
337; Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J. 
WaswG647 fal V7S VAS T35, 175 ONeEI. Bia: 
624]; Doremus yv. Paterson, 55 A. 304, 
65 N.J.Eq. 711; Holsman v. Boiling 
Spring Bleaching Co., 14 N.J.Eq. 335. 

N.Y.—New York v. Blum, 101 N.E. 
869, 208 N.Y. 237; Pierson v. Spey- 
er, 710 N.E. 799, 178 N.Y. 270, 102 Am. 
S.R. 499; Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 
643, 51 L.R.A. 687 [rearg den 59 N.E. 
1131, 165 N.Y. 617]; Smith v. Brook- 
lyn, 54 N.E. 787, 160 N.Y. 357, 45 L.R. 
A. 664; Barkley v. Wilcox, 86 N.Y. 
140, 40 Am.R. 519 [aff 19 Hun 320, 9 
N.Y.Wkly.Dig. 298]; Garwood v. New 
Wore Cent., CtC., HCO, 8a IN: vs 400; 
38 Am.R. 452 [aff 17 Hun 356]; Bul- 
lard v. Saratoga Victory Mfg. Co., 77 
N.Y. 525 [aff 13 Hun 43]; Prentice v. 
Geiger, 74 N.Y. 341 [aff 9 Hun 350]; 
Clinton v. Myers, 46 N.Y. 514, 7 Am. 
R. 373; Brown v. Bowen, 30 N.Y. 519, 
86 Am.D. 406; Pollitt v. Long, 58 
Barb. 20 [rev on other grounds 56 N. 
Y. 200]; Honsee v. Hammond, 39 
Barb. 8%, Arnold v. Foot, 12 Wend. 
330; Gardner v. Trustees of Village 
of ‘Newburgh, and Hasbrouck and 
Belknapp, 2 Johns.Ch. 162. 


N.C.—Moses v. Town of Morganton, 
E3359. Hy 421, 192 N.C. 1025 Cooksy; 
Town of Melbane, 131 S.E. 407, 191 
N.C; 1;— Harris. v.. Norfolk, ‘etc., R. 
Cos. 69S: 623; 153 N.C. 542, 
Am.S.R. 686, 31 L.R.A.N.S. 543; Wil- 
liamson v. Lock’s Creek Canal Co., 78 
N.C. 156. 

Or.—Miller v. City of Woodburn, 
270 Pe 781.4126 Ora 6215); State vv. Da- 
vis, 240 P. 882, 116 Or. 332; Williams 
We Altnow, ihr 2'00;" 9'7..Bs 539, 5iLOr: 


275; Jones v. Conn, 64 P. 855, Gbiaike 
1068, 39) OF. +30) 87 Am.S.R. 634, 54 
L.R.A. 630; Shook v. Colahan, 6ine) 


508,12 Or. 239; Taylor v. Welch, 6 Or. 
198. 


Pa.—Irving v. Media, 45 A. 482, 194 
Pa. 648; Pennsylvania R. Co. v. Mil- 
Jer, 3 A. 780, 112 Pa. 34; Hoy v. Ster- 
rett, 2 Watts 827, 27 Am.D. 3133 Con= 
solidated Water Supply Co. v. State 
Hospital for Criminal Insane, 66 Pa, 
Super. 610; Filbert v. Dechert, 22 
Pa.Super. 362; Griffiths v. Mononga- 
hela R. Co., 20 Pa.Dist. 534. 
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S.C.—Lowe v. Ottaray Mills, 77 S.E. 
135, 93 S.C. 420; Omelvaney v. Jag- 
gers, 20 S.C.L. 634, 27 Am.D. 417. 


Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631; Martin v. Burr, 
(Civ.App.) 171 S.W. 1044 [rev on oth- 
er grounds 228 S.W. 543, 111 Tex. 57]. 


Vt.—Chatfield v. Wilson, 31 Vt. 358. 


Wash.—Miller v. Baker, 122 P. 604, 
68 Wash. 19; McEvoy v. Taylor, 105 
P- 851, 56 Wash. 357, 26 L.R.A.N.S. 
222; Crook y. Hewitt, 81 P. 28; 4 
Wash. 749. 


W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


Wis.—Hazeltine v. Case, 1 N.W. 66, 
46 Wis. 391, 32 Am.R. 715. 


Eng.—Williams v. Moreland, 2 B.& 
C. 910, 9 E.C.L. 391, 107 Reprint 620; 
Sampson Vv. Hoddinott, 1 C.B.N.S. 590, 
87 E.C.L. 590, 140 Reprint 242: Swin- 
don Waterworks Co. v. Wilts, etc., 
Can-iINeéev..Coy LR..% Hes 69:7, eNut- 
tall-vs Bracewell, L:R. 2 Exch. 1; 
Embrey v. Owen, 6 Exch. 353, 155 Re- 
print 579; Miner v. Gilmour, 12 
Moore P.C. 131, 14 Reprint 861. 

Ont.—Arthur v. Grand Trunk R. 
Co., 25 Ont. 37 [aff 22 Ont.A. 89]; El- 
lis v. Clemens, 21 Ont. 227. 


[a] In North Dakota, under C. L. 
(1913) § 5341, the owner of land ttrav- 
ersed by a natural stream may use 
the water therein so long as it re- 
mains on his land. McDonough v. 
Russell-Miller Milling Co., 165 N.W. 
504, 38 N.D. 465; Bigelow v. Draper, 
69) N.We 5705.67 NeD: 152. 

[b] Although riparian doctrines 
do not now exist, the text rule has 
been held. Maricopa County Munici- 
pal Water Conservation Dist. No. 
v. Southwest Cotton Co., (Ariz.) 4 P. 
(2d) 369 [mod on other grounds and 
reh den 7 P.(2d) 254]. 

{[c] Land riparian to several 
streams.—Privileges of one of the 
riparian proprietors of a stream can- 
not be taken away from him merely 
because his land is also riparian to 
other streams. State v. Davis, 240 P. 
882, 116 Or. 232. 


69. U.S.—Indian Refining Co. v. 
Ambraw River Drainage Dist., 1 F. 
Suppl. 937; Tyler v. Wilkinson, 24 F. 
Cas.No. 14,812, 4 Mason 397. 

Ga.—Rome Ry. & Light Co. v. Loeb, 
80 S.B. 785, 141 Ga. 202, Ann.Cas. 
1915C 1023; Hendrick v. Cook, 4 Ga. 
241. 


Tll.—IlNinois, ete., Canal v. Haven, 
11 Til. 554; Voss v. Chicago Sandoval 
Coal Co., 165 Ill.App. 565. 

Ky.—Kraver v. Smith, 177 S.W. 286, 
291, 164 Ky. 674 [cit Cyc]. 

Me.—Davis v. Getchell, 50 Me. 602, 
79 Am.D. 636. 

Md.—Binney’s Case, 2 Bland 99. 

Mass.—Merrifield v. Lombard, 13 
Allen 16, 90 Am.D. 172. 

N.J.—Weidman Silk Dyeing Co. v. 
Jersey City Water Supply Co., 91 A. 
337. 


N.C.—Moses v. Town of Morgan- 
ton, 133 S.E. 421, 192 N.C. 102; Cook 
v. Town of Melbane, 131 S.E. 407, 191 
N.C. 1; Harris v. Norfolk, etc., R. Co., 
69 S.E. 628, 153 N.C. 542, 1388 Am.S.R. 
686, 31 L.R.A.N.S. 543. 

Pa.—Hoy v. Sterrett, 2 Watts 327, 
27 Am.D. 313; Consolidated Water 
Supply Co. v. State Hospital for Crim- 
inal Insane, 66 Pa.Super. 610; Hough 
eS  ae Borough, 4 Brewst. 
333. 

S.C.—Omelvaney v. Jaggers, 20 8.C. 
L. 634, 27 Am.D. 417. 
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but all the riparian proprietors have an equal or 
common right to use the water," 
exercise his rights in a reasonable manner and 


and each must 


Tex.—Martin v. Burr, (Civ.App.) 
171 S.W. 1044 [rev on other grounds 
228 S.W. 5438, 111 Tex. 57]. 


Eng.—Sampson v. Hoddinott, 1 C.B. 
N.S. 590, 87 E.C.L. 590, 140 Reprint 
242; Embrey v. Owen, 6 Exch. 352, 
155 Reprint 579; Wright v. Howard, 1 
Sim.&St. 190, 1 Eng.Ch. 190, 57 Re- 
print 76. 


Ont.—Arthur v. Grand Trunk R. 
Coy 25 eOnts 37" Latir22"OnteA. 39% 


70. Chatfield v. Wilson, 31 Vt. 358. 
See to same effect Mason v. Whitney, 
78 N.E. 881, 193 Mass. 152, 7 L.R.A. 
N.S. 289, 118 Am.S.R. 488. 


[a] Use of artificial appliances.— 
Riparian owners as against appropri- 
ators need not limit the natural use 
of waters by artificial appliances. 
Herminghaus v. Southern California 
Edison ‘Co;, 252 P2607, 200 Cal sa 
[cert gr 47 S.Ct. 515,.274 DiS. 728,07! 
L.Ed. 1315, and cert ‘dism 48 S.Ct. 27, 
275 U.S. 486, 72 L.Ed. 387]. 


71. U.S.—Tyler v. Wilkinson, 24 
F.Cas.No. 14,312, 4 Mason 397. 


Ala.—Howard v. Ingersoll,,17 Ala. 
780 [rev on other grounds 13 How. 
(U.S.) 381, 14 L.Ed. 12 13 Hendricks 
Mis Johnson, 6 Port. 472 


Cal.—Cowell v. Aviat cones 290 <> 
1036, 210 Cal. 218; Seneca Consol. 
Gold Mines Co. v. Great Western 
Power Co. of California, 287 P. 93, 209 
Cal. 206, 70 A.L.R. 210; Herminghaus 
v. Southern California Edison Co., 
252 P. 607, 200 Cal. 81 [cert gr 47 S.Ct. 
575, 274. U.S. -728, 71 L.Ed. 1315,, and 
cert dism 48 S.Ct. 27, 275 U.S. 486, 72 
L.Ed. 387]; Parker v. Swett, 205 P. 
1065, 188 Cal. 474; Williams v. Costa, 
LOS Po VOLT, 52) CaliApp. 1396. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352; Agawam Canal Co. v. Ed- 
wards, 36 Conn. 476; Wadsworth v. 
Tillotson, 15 Conn. 366, 39 Am.D. 
391; Buddington v. Bradley, 10 Conn. 
213, 26 Am.D. 386; Twiss v. Bald- 
win, 9 Conn. 291. 


Ga.—Hendrick v. Cook, 4 Ga. 241; 
Southern Ry. Co. v. Cagle, 100 S.E. 
21, 24 Ga.App. 93. 


Tll.—Plumleigh v. 
544, 41 Am.D. 199. 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385. 


Me.—Warren v. Westbrook 
Co., 29: A. 927, 86 Me. 32; 
284; Davis v. Getchell, 
79 Am.D. 636. 


Mass.—Sturtevant v. Ford, 182 N. 
BE. 560, 280 Mass. 303; Stratton v. Mt. 
Hermon Boys’ Scho@, 103 N.E. 87, 
216 Mass. 88, 49 L.R.A.N.S. 57, Ann. 
Cas.1915A 768; Pratt v. Lamson, 2 
Allen 275; Elliot v. Fitchburg R. Co.,, 
10 -Cush:2291.4,57, Am. D> 865 ai@ary ives 
Daniels, 8 Metc. 466, 41 Am.D. 532. 


Mich.—Monroe Carp Pond Co. v. 
River Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279; Woodin v. Wentworth,,. 
23 N.W. 813, 57 Mich. 278; Dumont 
v. Kellogg, 29 Mich. 420, 18 Am.R. 
102. See Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 173 Mich. 
474, 43 L.R.A.N.S. 836 (dictum). 


Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L. 
R.A. 910; Clark v. Cambridge, etc., 
Tur, etc: Co., 64 Naw. 239) 45eNebs 
798. 


Dawson, 6 Ill. 


Mfe. 
36 L.R.A. 
50 Me. 602, 


N.H.—Holden v. 
Lake Cotton Mfg., 
552; Gerrish v. New Market Mfg. 
Co., 30 N.H. 478. 

N.J.—Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J: 


W innipiseogee 
ete; .Co., ibd) NF. 
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to a reasonable extent, so as not 


HQ.) 647) faffivs “Ay 1135, 75 IN. JE: 
624]; Acquackanonk Water Co. v. 
Watson, 29 N.J.Eq. 366. 


N.Y.—Tracey Dev. Co. v. People, 
106 N.E. 330, 212 N.Y. 488; Strobel 
v. Kerr Salt Co., 58 N.E. 142, 164 N.Y. 
303, 79 Am:S.R. 643, 51 LRA. 687 
[rearg den 59 N.E. 1131, 165 N.Y. 
617]; Bullard v. Saratoga Victory 
Mig. Co. 77. N.Y.525 [aff 13 Hun’43]; 
Prentice v. Geiger, 74 N.Y. 341 [aff 
9 Hun 350]; Clinton v. Myers, 46 N. 
We Slim TRAMs rs i7o3. Pollitt.) Long, 
58 Barb. 20 [rev on other grounds 56 
NY 20015)Hathorn v., Dr. Strongs 
Saratoga Springs Sanitarium, 106 N. 
Y.S. 5538, 55 Mise. 445; Merritt v. 
Brinkerhoff, 17 Johns. 306, 8 Am.D. 
404; Arnold v. Foot, 12 Wend. 330. 
See United, Paper Board Co. v. Iro- 
quois Pulp & Paper Co., 123 N.E. 200, 
226 N.Y. 38 (dictum). 


N.C.—Cook v. Town of Melbane, 
Se Sees Oee. | Osa Nae lh 

Ohio.—Cooper vy. Williams, 4 Ohio 
253, 22 Am.D. 745 [aff 5 Ohio 391, 24 
Am.D. 299]. 

Or.—Williams v. Altnow, 95 P. 200, 
Oo) 2. "63.9,0 51 Or. 2755. Jones: v., Conn; 
O45 De iSopimon i. 1068. 39 Or. 30,450 
Am.S.R. 634, 54 L.R.A. 630. 

Pa.—Hoy v. Sterrett, 2 Watts 327, 
27 Am.D. 313; Philadelphia, etc., R. 
Co. v. Pottsville Water Co., 18 Pa.Co. 
501; Hough vy. Doylestown Borough, 
4 Brewst. 333. 


R.I.—Dyer v. Cranston Print Works 
Co., 48 A. 791, 22 R.I. 506. 

Tex.—Rhodes v. Whitehead, 27 
Tex. 304, 84 Am.D. 631; Biggs v. Lee, 
(GivzApp,) 147 ‘Siw... 7095 Biggs v. 
Miller, (Civ.App.) 147 S.W. 632. 

Vt.—Lawrie v. Sillsby, 74 A. 94, 82 
Vt. 505. 

Va.—Arminius Chemical Co. v. 
Landrum, 73 S.H. 459, 113 Va. 7, 38 
L.R.A.N.S. 272, Ann.Cas.1913D 1075. 


Wash.—Smith ,v. Nechanicky, 211 
P. 880, 123 Wash. 8; Naches & Co- 
wiche Ditch Co. v. Weikel, 151 P. 494, 
87 Wash. 224; Miller v. Baker, 122 P. 
604, 68 Wash. 19; McEvoy v. Taylor, 
105 P. 851, 56 Wash. 357, 26 L.R.A. 
N.S. 222; Crook v. Hewitt, 31 P. 28, 
4 Wash. 749. 


Wis.—Hazeltine v. Case, 1 N.W. 66, 
46 Wis. 391, 32 Am.R. 715. 


Eng.—Mason v. Hill, 5. B.&Ad. 1, 
27 B.C.L. 11, 110 Reprint 692; Wright 
v. Howard, 1 Sim.&St. 190, 1 Eng.Ch. 
190, 57 Reprint 76. 


Can.—Lefebvre v. Reg., 1 Can.Exch. 
121. 


B.C.—George Vv. 
510. 

‘MTtherrule se. i . Lor the textimis 
not only simple, direct and equitable, 
but seems to be essential as the only 
practical rule by which their respec- 
tive rights can be accurately ascer- 
tained or effectively protected. For 
it must be obvious that the difficul- 
ties would often be very great, if not 
wholly insurmountable, to find the 
exact course and direction of the 
channel, or to determine on which 
side of the boundary line the larger 
portion of the whole volume of the 
stream actually flows. But besides 
this, the constant changes which are 
taking place in the bed of a river by 
the operation of natural causes—such 
as the formation of sand bars, or ex- 
cavations caused by accumulation of 
water in times of flood—would, if any 
attempt were made to fix and settle 
the rights of parties according to the 
quantity of water which flowed near- 
er towards one shore than to the oth- 


Mitchell, 16 B.C. 
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to interfere un- | necessarily with the corresponding rights of others,’* 


er, leave them in a state of constant 
confusion and uncertainty.’’ Pratt v. 
Lamson, 2 Allen (Mass.) 275, 285. 


[a] Owner of iland abutting on 
slough has an equal right to use wa- 
ter as have the owners of land abut- 
ting on the main stream. Turner v. 
James Canal Co., 99 P. 520, 155 Cal. 
82, 132 Am.S.R. 59, 22 L.R.A.N.S. 401, 
i7 (Annas. 823% 

[b] Right to waste.——An upper 
riparian owner is entitled to the ben- 
efit of reasonable waste occurring in 
the course of reasonable exercise of 
rights. Herminghaus v. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81 [cert gr 47 S.Ct. 575, 274 U.S: 
728, 71 L.Ed. 1315, and cert dism 48 
S.Ct. 27, 275 U.S. 486, 72 L.Ed. 387]. 

{c] Pyriority.—An upper riparian 
owner is entitled to the first use of 
water of a stream. Monroe Carp 
Pond Co. v. River Raisin Paper Co., 
215 N.W. 325, 240 Mich. 279; May- 
lender v. Fulton County Gas & Elec- 
ELE) Conn 22) IN. Wass OSs a Misc 
514. See George v. Mitchell, 16 B.C. 
510 (where such point was advanced 
but not decided). 

{d] Per my et per tout.—(1) It 
has been said that adjacent riparian 
owners, whose land is bounded by the 
centre of a stream, are entitled to the 
water per my et per tout. Chatfield 
v. Wilson, 31 Vt. 358. (2) Meaning 
of phrase generally see Per § 3 note 
56 [e]. 

[e] ; 
law, the text rule obtains. 
Kinman, 54 Cal. 3 

[f] DGeading case.—Elliott Vv. 
Fitchburg R. Co., 10 Cush. (Mass.) 
367. See Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 504, 108 Am.S.R. 697, 60 
L.R.A. 910 (so saying). 

[g] Prior to abolition of riparian 
doctrines, the text rule was _ held. 
Vansickle v. Haines, 7 Nev. 249. 

[h] Extent of right.—Riparian 
Owners are entitled to no particular 
quantity of water and are bound to 
submit to apportionment when the 
water is insufficient for all. Mally v. 
eae ee 153 P. 342, 88 Wash. 


[i] Prescriptive right.—Riparian 
owners, one of whom by prescription 
was entitled to water for nonriparian 
land, are, as between themselves, en- 
titled to share equally in the rest of 
the water. Mally v. Weidensteiner, 
153 P. 842, 88 Wash. 398. 


72. U.S.—Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
E200" sUsGr CrC5As a 610 aes ReAt LO Ubi} 
1210 [eert den 35 S.Ct. 793, 238 U.S. 
630, 59 L.Ed. 1497]. 


Ala.—North Alabama Coal, etc., Co. 
v. Jones, 47 So. 144, 156 Ala. 3860; Ul- 
bricht v. Hufaula Water Co., 6 So. 78, 
86 Ala. 587, 11-~Am.S.R. 72) 4 R.A: 
572; Howard v. Ingersoll, 17 Ala. 780 
{rev on other grounds 13 How. (U.S.) 
Sola: LSE el SON, 

Ark.—Meriwether Sand & Gravel 
ee v. State, 26 S.W.(2d) 57, 181 Ark. 

16. 


Cal.—Cowell v. Armstrong, 
LOSE 210. Cale wats: 
Gold Mines Co. v. Great Western 
Power Co. of California, 287 P. 93, 
209 Cal..206, 70. A.LR. 2170: Pabst v. 
Hinmand, 21 iP i 6190) seal ei 
Parker v. Swett, 205 P. 1065, 188 Cal. 
474; Holmes v. Nay, 199 P. 325, 186 
Cal. 231; Turner vy. Hastside Canal & 
Irrigation Coyw42) Ps 69) 168. .Caly 108: 
Watson v. Lawson, 135 P. 961, 166 
Cal. 235; Mentone Irr. Co. v. Red- 
lands Electric Light, ete., Co., 100 P. 


Both under civil and common 
Pope v. 


290 P. 
Seneca Consol. 


L082, 155) Cale 323) li Craig py. Crattonm 
Water ‘Cos -74..P. 62, 14i Caen ise 
Lux v. Haggin, 4 P. 919; Ferrea v. 
Knipe, 28 Cal. 340, 87 Am.D. 128; Wil- 
liams v. Costa, 198 °P. 1017) 1525 Cals 
App. 396; Peake v. Harris, 192 P. 310, 
48 Cal.App. 363. 

Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 111 Conn. 352, 
150 A. 60; Agawam Canal Co. v. Ed- 
wards, 36 Conn. 476; Wadsworth v. 
Tillotson, 15 Conn. 366, 39 Am.D. 391; 


Twiss vy. Baldwin, 9 Conn. 291; Per- 
kins v. Dow, 1 Root 535. 
Fla.—Tampa Waterworks Co. |v. 


Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, 33 L.R.A. 376. 


Ga.—Rome Ry. & Light Co. v. Loeb, 
80 S.E. 785, 141 Ga. 202, Ann.Cas. 
1915C 1023; Hendrick v. Cook, 4 Ga. 
241; Southern Ry. Co. v. Cagle, 100 S. 
BE. '21;..24 GasApp. 93. 

Ill.— Batavia Mfg. Co. v. Newton 
Wagon Co., 91 Ill. 230; Plumleigh v. 
Dawson, 6 Ill. 544, 41 Am.D. 199; 
Evans v. Merriweather, 4 Ill. 492, 38 
Am.D. 106; City of Springfield v. 
North Fork Outlet Drainage Dist., 249 
Ill.App. 133; Voss v. Chicago Sand- 
oval Coal Co., 165 Ill.App. 565. 


Me.—In re Opinions of the Jus- 
tices, 106 A. 865, 118 Me. 5038, 523; 
Lockwood Co. v. Lawrence, 77 Me. 
297, 52 Am.R. 763; Davis v. Getchell, 
50 Me. 602, 79 Am.D. 636. 

Le pea v. Appold, 42 Md. 

Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; Wood v. Edes, 2 Allen 578; 
Chandler v. Howland, 7 Gray 348, 66 
Am.D. 487; Elliot v. Fitchburg R. 
C€o.,, 10: Cush, 191, 5 7-sAm.D: 355 hGars, 
v. Daniels, 8 Metc. 466, 41 Am.D. 532. 

Mich.—Woodin vy. Wentworth, 23 
N.W. 8138, 57 Mich. 278; Dumont v. 
Kellogg, 29 Mich. 420, 18 Am.R. 102. 


Minn.—Pinney v. Luce, 46 N.W. 
561, 44 Minn. 367. 


Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
A. 910; Clark v. Cambridge, etc., Irr., 
etc., Co., 64 N.W. 239, 45 Neb. 798. 

N.H.—Holden Vv. W innipiseogee 
Lake Cotton Mfg., etc., Co., 53 N.H. 
552; Norway Plains Co. v. Bradley, 
52 N.H. 86; Tillotson v. Smith, 32 N. 
H. 90, 64 Am.D. 355; Gerrish v. New 
Market Mfg. Co., 30 N.H. 478. 


N.J.—Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J. 
Eq..,647, [aff 78 A. 11385, 75 N.J.Ba: 
624]; Doremus v. Paterson, 55 A. 304, 
65 N.J.Eq. 711; Acquackanonk Water 
Co. v. Watson, 29 N.J.Eq. 366; Hols- 
man v. Boiling Spring Bleaching Co., 
14 N.J.Eq. 335. 

N.Y.—New York v. Blum, 101 N.E. 
869, 208 N.Y. 237; Pierson v. Speyer, 
70 N.B. 799, 178 N.Y. 270, 102 Am.S.R. 
499; Strobel v. Kerr Salt Co., 58 N.E. 
142, 164 N.Y. 308, 79 Am.S.R. 6438, 51 
L.R.A. 687 [rearg den 59 N.E. 1131, 
165 N.Y. 617]; Barkley v. Wilcox, 
86 N.Y. 140, 40 Am.R. 519; Bullard 
v. Saratoga Victory Mfg. Co., 77 N.Y. 
525 [aff 13 Hun 43]; Prentice v. Gei- 
Ser, U4 eNoY. 341 piliatt oy Punasbors 
Pollitt v. Long, 58 Barb. 20 [rev on 
other grounds 56 N.Y. 200]; Honsee 
v. Hammond, 39 Barb. 89; Maylender 
v. Fulton County Gas & Electric Co., 
227 N.Y.S. 209, 131 Mise. 514; Hat- 
horn v. Dr. Strong’s Saratoga Springs 
Sanitarium, 106 N.Y.S. 553, 55 Misc. 
445; Arnold v. Foot, 12 Wend. 330; 
Merritt v. Brinkerhoff, 17 Johns. 306, 
§ Am.D. 404; Gardner v. Newburgh, 
2 Johns.Ch. 162, 7 Am.D. 526. See 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 14] 


and water diverted but not consumed by a riparian 
owner must be returned to the stream before it 
passes his land.‘® This right is one annexed and 
ineident to the land,** being a real or corporeal 
hereditament,’® in the nature of an easement.7® 
This right to the use of the water does not arise 
from the fact that the water is flowing, and that 
any part thereof used is immediately replaced by 
water from the current above,™* but arises out of the 
ownership of the bank,** although it exists inde- 
pendently of any claim of ownership of the water,’® 
and from the situation of the land with respect to 
the water, the opportunity afforded thereby to di- 
vert and use the water upon the land, the natural 
advantages and benefits resulting from the relative 
positions, and the presumption that the owner of 
the land aequired it with a view to the use and 
enjoyment of these opportunities, advantages, and 
benefits.°° It exists independently of use or ap- 
propriation.§+ And exclusive rights in the flow of 
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the stream cannot be acquired by mere priority of 
use.*? The relative amount of watershed owned 
by adjoining riparian proprietors does not affect 
their individual rights to a proper use of the 
stream.** The use must be made only on the parcel 
to which the riparian rights attach.*4 In the case 
of riparian owners on opposite sides of a stream 
forming the boundary, their respective rights to 
use the water do not result from the fact that the 
boundary is the center of the stream,*° but arise by 
mere operation of law as an incident to the owner- 
ship of the bank,*® and hence the formation of 
the bed of the stream, its varying depth, and the 
consequent course and direction of the current are 
wholly immaterial cireumstances.’’ It has been said 
that any injury to a lower riparian owner incidental 
to the reasonable use of the stream by a higher 
riparian owner gives no right of redress,’* and that 
a riparian owner who is not injured by the use can- 
not interfere with it.8° 


United Paper Board Co. v. Iroquois 
Pulp & Paper Co., 123 N.H. 200, 226 
INGY) 38 ~(aietum): 

N.C.—Cook v. Town of Melbane, 
131 S.E. 407, 191 N.C. 1; Williamson 
Mee aa Creek Canal Co., 78 N.C. 
teen a oe vy. Goble, 6 Ohio St. 

7 

Or.—In re Water Rights of Des- 
chutes River and its Tributaries, 286 
P. 563, 294 P. 1049, 134 Or. 623; Miller 
v. City of Woodburn, 270 P. 781, 126 
Or. 621; Williams v. Altnow, 95 P. 
200,-97T P.-539, 51 Or. 275; Jones v. 
Conn, 64 P. 855, 65 P. 1068, 89 Or. 80. 
87 Am.S.R. 634, 54 L.R.A. 630; Shook 
Ve Colahan, ob: 500, 12 Or. 239, 

Pa.—Irving v. Media, 45 A. 482, 194 
Pa. 648; Pennsylvania R. Co. v. Mil- 
ler, 3 A. 780, 112 Pa. 34; Wheatley v. 
Chrisman, 24 Pa. 298, 64 Am.D. 657; 
Consolidated Water Supply Co. v. 
State Hospital for Criminal Insane, 
66 Pa.Super. 610; Filbert v. Dechert, 
22 Pa.Super. 362; Hough v. Doyles- 
town Borough, 4 Brewst. 333. 

S.C.—Lowe v. Ottaray Mills, 77 S. 
BH. 135, 93 S.C. 420; Griffin v. National 
Light, etc., Co., 60 S.E. 702, 703, 79 S. 
C. 351 [quot White v. Whitney Mfg. 
Co., 38 S.E. 456, 60 S.C. 254]. 


Vt.—Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927; Chatfield 
vy. Wilson, 31 Vt. 358. 

Va.—Arminus Chemical Co. v. 
Landrum, 73° S.H: 459, 113 Va. % 38 
L.R.A.N.S. 272, Ann.Cas.1913D 1075. 


Wash.—Smith y. Nechanicky, 211 
P. 880, 123 Wash. 8; Miller v. Baker, 
122 P. 604, 68 Wash. 19; McEvoy v. 


Taylor, 105 P. 851, 56 Wash. 357, 26 
L.R.A.N.S. 222; Crook v. Hewitt, 31 
P. 28, 4 Wash. 749. 


W.Va.—Roberts v. Martin, 77 S.H. 
535,202. Wea, 92° 


Wis.—Hazeltine v. Case, 
66, 46 Wis. 391, 32 Am.R. 715. 


Eng.—Nuttall v. Bracewell, L.R. 2 
Exch. 1; Mason v. Hill, 5 B.&Ad. 1, 
2 EE Cila aiine LOM Reprint 169 2:hehim-= 
brey v. Owen, 6 Exch. 3538, 155 Re- 
print 579; Miner v. Gilmour, 12 Moore 
PsC.131,, 14. Reprint 861. 

Ont.—Ellis v. Clemens, 21 Ont. 227. 

fa] Both lower and upper riparian 
owners have a right to make reason- 
able use of the water. Fulton County 
Gas & Electric Co. v. Rockwood Mfg. 
Co. VAAN E359, 2oseN. x. 109% 


[b] Extent of right.—(1) ‘“Ripa- 
rian right’’ entitles the owner, sub- 
ject to rights of other riparian own- 
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ers, to use the entire natural flow of 
a stream, undiminished save by up- 
per riparians or others having a su- 
perior claim. Fall River Valley Irr. 
Dist. v. Mt. Shasta Power Corpora- 
tion, 259 P. 444, 202 Cal. 56, 56 A.L.R. 
264, (2) Riparian owners are ab- 
stractly entitled to reasonable use of 
waters of a river at all seasons. Her- 
minghaus v. Southern California Hdi- 
son Co. 252) Py 600200) Cals iS cert 
er-47 S.Ct. 575, 274 U.S. 728, 71 L.Ed. 
1315, and cert dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Hd. 387]. 


[ec] Duty.—It is the duty of ‘each 
of the riparian owners to uSe all rea- 
sonable efforts and means to avoid 
interference with each other’s use of 
the water. Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
7 200, ebm C2ClA.. 61055 Tue VACl Si 5B) 
1210 [cert den 35 S.Ct. 793, 238 U.S. 
630, 59 L.Ed. 1497]. 


{d] Although riparian rights have 
been abolished, the text rule has been 
held. Union Mill, ete., Co. v. Ferris, 
24 F.Cas.No. 14,371, 2 Sawy. 176; 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Southwest 
Cotton Co., ¢Ariz.) 4 P.(2d) 369 [mod 
on other grounds and reh den 7 P. 


(2d) 254]; Vansickle v. Haines, 7 
Nev. 249. 
[e] Maxim, Sic utere tuo ut alie- 


num non ledas (1) applies to the re- 
spective rights of riparian proprie- 
tors as against each other (Strobel v. 
Kerr, Salt Co., 58-N-B, 142, 164 N.Y. 
$03, 52. LRA, 687%,.' 79 Am.S.R. 643) 
(2) and is flexible enough to be ap- 
plied to changing conditions and cir- 
cumstances (New York v. Blum, 101 
N.E. 869, 208 N.Y. 287). (3) Maxim 
generally see 58 C.J. p 708. 

[f] Begulation by artificial de- 
vices.—Riparian owners’ failure to 
regulate natural flow by artificial de- 
vices does not limit the right to uSu- 
fruct of waters in a natural course. 
Herminghaus v. Southern California 
Hdison “Co,, 252 \P.. 607, 200° Cals 81 
feert er 47 SiCt) 575, 274 U.S. 728) 71 
L.Ed. 1315, and cert dism 48 S.Ct. 27, 
275 U.S. 486, 72 L.Ed. 387]. 


73. See infra § 172. 


74. Ulbricht v. Hufaula Water Co., 
6 So. 78, 86 Ala. 587, 11 Am.S.R. 72, 
4 L.R.A. 572; Alta Land & Water Co. 
Vi etancoek, 24 (Pi 645.0 85 Cal, "209 
Peake v. Harris, 192 P. 310, 48 Cal. 
App. 363. 


75. See Property § 31. 


76. Ulbricht v. Eufaula Water Co., 
6 So. 78, 86 Ala. 587, 11 Am.S.R. 72, 
4 L.R.A. 572. 


77. Turner v. James Canal Co., 99 
P. 520, lod, Cal. 82)°132) Ams. 595 
22 L.R.A.N.S. 401, 17 Ann.Cas. 828. 


78. Rome Ry. & Light Co. v. Loeb, 
80 S.E. 785, 141 Ga. 202, Ann.Cas. 
1915C 1023; Monroe Carp Pond Co. 
v. River Raisin Paper Co., 215 NW. 
325, 240 Mich. 279; Onondaga Water 
Service Corporation v. Crown Mills, 
230 N.Y.S. 691, 132 Misc. 848. See 
United Paper Board Co. v. Iroquois 
Pulp & Paper Co., 123 N.E. 200, 226 
N.Y. 38 (dictum). 


[a] Possession gives rise to the 
right. Hendricks v. Johnson, 6 Port. 
(Ala.) 472. 

79. Mt. Shasta Power Corporation 


Vote A nehay, 292 P. 549, 109 Cal. App. 
dd. 

80. Turner v. James Canal Co., 99 
P1520, 5 ps Cal lees 2 Amish ooeae 
L.R.A.N.S. 401, 17° Ann.Cas: 823. 


81. Smith v. Town of Morganton, 
123 S.E. 88, 187 N.C. 801. 


82. Craig v. Crafton Water Co., 74 
P. 762, 141 Cal. 178; Bliss v. Kennedy, 
43 Ill. 67; Dumont v. Kellogg, 29 
Mich. 420, 18 Am.R. 102. 


83. Standen v. New Rochelle Wa- 
webs? KOLO SK INES ae As hebay P/O 


84. Parker v. Swett, 205 P. 1065, 
188 Cal. 474; Watson v. Lawson, 135 
FP. 961, 166 "Cal. 235; .,Stratton v. Sit 
Hermon Boys’ School, 103 N.E. 87, 216 
Mass. 83, 49 L.R.A.N.S. 57, Ann.Cas. 
1915A 768; Sayles v. City of Mitchell, 
(S.D.) 245 N.W. 390. 


[a] Limitation.—The fact that 
one who takes the water of a stream 
takes it for nonriparian lands does 
not make his use per se unreasonable, 
but that fact, together with the size 
and character of the stream, the 
quantity of the water appropriated, 
and all the circumstances, may make 
his use unreasonable. Lawrie  v. 
Sillsby, 74 A. 94, 82 Vt. 505. 


85. Pratt 'v. Lamson, 2 Allen 
(Mass.) 275. But see Hamilton v. 
Gould, 24 U.C.Q.B. (Ont.) 58 (where, 
by dictum, the court stated that the 
riparian right to use the water came 
from his ownership of the bed to the 
middle thread). 


SG. Pratt) ww. 9. lamson;, — 2). Adilen 
(Mass.) 275. 

87. Pratt v. Lamson, supra. 

88. Peake v. Harris, 192 P. 310, 
48 Cal.App. 3638; Lowe v. Ottaray 
MIPS; 07 (S.Biels5; 93 Sts 142108 


89. Half Moon Bay Land Co. v. 
| Cowell, 160 P. 675, 173 Cal. 543; Mar- 
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[§ 15] b. Reasonableness of Use. 
owner’s rights are not measured by the necessities 
of his own business,®°® but by the rule that his use 
of the water must be reasonable when considered 
with reference to the needs or rights of other ripari- 
an proprietors on the stream,®! and any malicious or 
wanton use or abuse of his water privileges by a 
riparian owner is unreasonable and actionable.?? 
There is no fixed rule of law for determining what 


tin v. Burr, (Civ.App.) 171 S.W. 1044 
[rev 228 S.W. 548, 111 Tex. 57]. 


90. U.S.—Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
BP 0 ON 204 TSG) CLC. AL (61:0, 5) Ta, ReAS 
1915E 1210 [cert den 35 S.Ct. 793, 238 
U.S. 630, 59 L.Ed. 1497, and cit Cyc]. 


Cal.—Pabst vy. Finmand, 211 P. 11, 
UIONGale 124. 


Ill—Batavia Mfg. Co. 
Wagpon Co., 91. Ill 230: 


Pa.—Pennsylvania R. Co. v. Miller, 
38 A. 780, 781, 112 Pa. 34 [quot Wheat- 
ley v. Chrisman, 24 Pa. 298, 64 Am.D. 
657]; Griffiths v. Monongahela R. 
Co., 20 Pa.Dist. 534. 


Vt.—Lawrie v. Silsby, 74 A. 94, 82 
Vt. 505. 

W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


Contra Warder & Barnett v. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine.L.Bul. 398. 


[a] Although riparian doctrines 
have been abolished, the text rule has 
been held. Union Mill, ete., Co. v. 
Ferris, 24 F.Cas.No. 14,371, ) Sawy. 
176. 


91. U.S.—Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
200 Cal. 81 [cert gr 47 S.Ct. 575, a74 
U.S. 728, 71 L.Ed. 1315, and cert dism 
48 S.Ct. 27, 275 U.S. 486, 72 L.Hd. 387]; 
Pabst v. Finmand, 211'P. LASS 0: Cary 
124; Ferrea v. Knipe, 28 Cal. 340, 
87 Am.D. 128. 


Me.—Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 763. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 60 L.R.A. 
889, 108 Am.S.R. 647. 


N.v.—City of New York v. Blum, 
101 P. 869, 208 N.Y. 2387; Barkley v. 
Wilcox, 86 N.Y. 140, 40 Am.R. 519 [aff 
19° Hun 320, 9 N.Y.Wkly.Dig? 298]; 
Pollitt v. Long, 58 Barb. 20 [rev on 
other grounds 56 N.Y. 200]. 


N.D.—Bigelow v. Draper, 69 N.W. 
RG) 9G Soy mls 


S.C.—McMahan v. Walhalla Light & 
Power Co., 86 S.E. 194, 102 S.C. 57. 


Vt.—Snow v. Parsons, 28 Vt. 459, 67 
Am.D. 723. 

Wash.—McEvoy v. Taylor, 105 P. 
851, 56 Wash. 357, 26 L.R.A.N.S. 222, 

[a] Mere fact that upper riparian 
proprietor reduces natural flow of the 
stream is not decisive on the question 
of his liability to one taking the wa- 
ter for use on nonriparian lands, and, 
to entitle the latter to relief, he must 
show that he suffers an injury to the 
use of the water which the law rec- 
ognizes as belonging to him. Lawrié 
vy. Silsby, 74 A.-94, 82 Vt. 505. 

[b] Test of the rightfulness of the 
use which an owner is attempting to 
make of a stream is whether such 
use is reasonable. McDonough  v. 
Russell-Miller Milling Co., 165 N.W. 
504, 38 N.D. 465. 

[ec] Gimitation.—Injury to anoth- 
er riparian owner is not an invariable 
test of the right to the use of water 


v. Newton 
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A riparian 


of a stream or watercourse. Bullard 
v. Saratoga Victory Mfg. Co., 77 N.Y. 
525 [aff 13 Hun 43]. 


Rule generally see supra § 14. 


92. Twiss v. Baldwin, 9 Conn. 291; 
Harris v. Norfolk, ete., R. Co., 69 S. 
EH. 623, 153 N.C. 542, 1388 Am.S.R. 686, 
31 L.R.A.N.S. 543; Hoy v. Sterrett, 2 
Watts (Pa.) 327, 27 Am.D. 313. See 
to same effect Ellis v. Clemens, 21 
Ont. 227. 


93. U.S.—Union Mill, etce., 
Ante 24 E.Cas.No. 14,371, 2 
6. 


Conn.—Wadsworth y. Tillotson, 15 
Conn. 366, 39 Am.D. 391. 


Me.—Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 7638. 


VO ee ee v. Appold, 42 Md. 
2. 

Ohio.—Dissette v. Lowrie, 9 Ohio 
S.&C.P. 545, 557, 6 Ohio N.P. 392. 


Or.—Jones v. Conn, 64 P. 855, 65 P 
1068, 39 Or. 30, 87 Am.S.R. 634, 54 L 
R.A. 630. 


Wis.—Timm v. Bear, 29 Wis. 254. 


“The measure of right in regard to 
streams and brooks in the country, 
for instance, in farming communities 
and where the owner are engaged in 
agricultural pursuits, the raising of 
stock, 
measure of right, duty, and obliga- 
tion in urban communities, and upon 
the outskirts of a city.” Dissette 
v. Lowrie, supra. 


[a] Other statement.—A riparian 
right is not, and cannot be declared 
in advance to be, for a definite quan- 
tity of water. In re Hood River, 227 
FP. 1065, 114 Or. 112 [error dism sub 
nom. Pacific Power & Light Co. v. 
Bayer, 47 S.Ct. 245, 273 U.S. 647, 71 
L.Ed. 821]. 


94. U.S.—Union Mill, ete, Co. v. 
Ferris, 24 F.Cas.No. 14,371, 2 Sawy. 
176. 


Cal.—Pabst v. Finmand, 211 P: 11, 
190 Cal. 124; Lux vy. Hagegin, 4P. 919; 
Drake v. Tucker, 184 P.° 502) 48 Cal. 
App. 53. ‘ 


Ind.—Diiling v. Murray, 6 Ind. 324, 
63 Am.D., 385. 


Me.—Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 768. 


Md.—Baltimore v. Appold, 42 Md. 
442. 


Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
M685 Pio tevye | Pitchbursy Rs “Co... 10 
Cush. 191, 57 Am.D. 85. 


N.Y.—Fulton County Gas & Blec- 
tric Co. v. Rockwood Mfg. Co., 144 
N.E. 359, 238 N.Y. 109; Maylender v. 
Fulton County Gas, & Electric Co., 227 
N.Y.S. 209, 181 Mise. 514. See United 
Paper Board Co. v. Iroquois Pulp & 
Paper Co., 123 N.E. 200, 226 N.Y. 38 
(dictum). 

Or.—Jones vy. Conn, 64 P. 855, 65 P. 


1068, 39 Or. 30, 87 Am.S.R. 634, 54 L. 
R.A. 630. 


CO: Ve 
Sawy. 


can hardly be taken as _ the} 
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will constitute a reasonable use,®* but each case de- 
pends on its own particular facts,°* and the reason- 
ableness of a particular use is generally a question 
of fact for the jury,®® although the use of the wa- 
ter may be so plainly excessive as to be unreasonable 
as a matter of law.°® In determining the reasonable- 
ness of a particular use it is proper to consider the 
character®* and size®® of the stream, its location,®® 
the nature and condition of the improvements there- 


Wis.—Timm v. Bear, 29 Wis. 254. 


95. Cal.—Callison v. Mt. Shasta 
Power Corporation, 11 P.(2d) 60, 123 
Cal.App. 247. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352. 


Ga.—Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


Ill.— Batavia Mfg. Co. 
Wagon Co., 91 Ill. 230. 


N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. ~ 
643, 51 L.R.A. 687; Bullard v. Sara- 
toga Victory Mfg. Co., 77 N.Y. 525 
[aff 13 Hun 43]; Prentice v. Geiger, 
74 N.Y. 341 [aff 9 Hun 350]; Maylend- 
er v. Fulton County Gas & Electric 
Co., 227. N-Y.S.. 209, 131 Mise: 514: 


N.C.—Durham y. Eno Cotton Mills, 
Sn re 453-4 47 Ni C2615," Lik ANeSe 
321. 

N.D.—McDonough v. 


v. Newton 


Russell-Miller 


1465.5 Co.,, (£65. IN. Wo5504,. 338i INES 
65. 
Tex.—Boyd v. Schreiner, (Civ. 


App.) 116 S.W. 100. 


Vt.—Fraser y. Nerney, 95 A. 501, 89 
Vt. 257; Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927; Snow v. 
Parsons, 28. Vt. 459, 6% Am. PD. 723. 


Ont.—Ellis v. Clemens, 21 Ont. 227. 


96. Maylender v. Fulton County 
Gas & HBlectric Co., 227 N.Y.S. 209, 
131 Mise. 514; Salem Flouring Mills 
Cot vn Lord 69 *P.h0s se.) Passa 
Or. 82 (taking by the state from a 
stream on which it had riparian 
rights of such an amount of water 
as to supply a penitentiary and in- 
sane asylum, where over one thou- 
sand three hundred people were in 
constant confinement). 


97. Southern Ry. Co. v. Cagle, 100 

S.E. 21, 24 Ga.App. 98; Harris v. Nor- 
folk, ete., R. Co., 69 S.E. 623, 153 N. 
e 542, 138 Am.S.R. 686, 31 L.R.A.N.S. 
543; McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465; 
Lawrie v. Silsby, 74 A. 94, 82 Vt. 505. 


98. Ga.—Southern Ry. Co. v. Ca- 
gle, 100 S.H. 21, 24 Ga.App. 93. 


Me.—Davis v. Getchell, 50 Me. 
79 Am.D. 636. 


602, 


ee ee ee v. Appold, 42 Ma. 
N.Y.—Pierson v. Speyer, 70 N.E. 


799, 178 N.Y. 270, 102° Am.S.R! 499: 
See United Paper Board Co. v. Iro- 
quois Pulp & Paper Co., 123 N.E. 200, 
226 N.Y. 38 (dictum). 

N.C.—Harris v. Norfolk, ete, R. 
Co., 69 S.E. 6238, 153 N.C. 542, 138 Am. 
S.R. 686, 31 L.R.A.N.S. 543. 


N.D.—MecDonough vy. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Pa.—Pennsylvania R. Co. v. Miller, 
8 A. 780, 112 Pa. 34. 


vt.—Lawrie v. Silsby, 74 A. 94, 82 
Vit. 505. 


Wis.—Timm v. Bear, 29 Wis. 254. 


99. McDonough y. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 15-16] 


on, the uses to which it is subservient,? the state of 
civilization,* climatie conditions,* the eustom and 
usage of the people in the vacinity and elsewhere® 
in regard to the management of business, the hours 
of labor, and the use of the water of such streams,® 
the nature of the banks,’ the volume of water,® its 
fall® and velocity,’ the subject matter of the use,!* 
its object and extent,!? the necessity for it,* and 


1. Timm v. Bear, 29 Wis. 254. 


2. Southern Ry. Co. v. Cagle, 100 
Rubhe eed, 24 GaApps 934 Davis. v. 
Getchell, 50 Me. 602, 79 Am.D. 636; 
McDonough vy. Russell-Miller Milling 
Co., 165 N.W. 504, 388 N.D. 465; Lawrie 
v. Silsby, 74 A. 94, 82 Vt. 505. See 
United Paper Board Co. v. Iroquois 
Pulp & Paper Co., 123 N.E. 200, 226 
N.Y. 38 (dictum). 


3. Stratton v. Mt. Hermon Boys’ 
School, 103 N.E. 87, 216 Mass. 83, 49 
L.R.A.N.S. 57, Ann.Cas.1915A 768. 


4 Stratton v. Mt. Hermon Boys’ 
School, supra. 


5. Stratton v. Mt. Hermon Boys’ 
School, supra; Dumont v. Kellogg, 29 
Mich. 420, 18 Am.R. 102. 


6 McDonough vy. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 
See United Paper Board Co. v. Iro- 
quois Pulp & Paper Co., 123 N.E. 200, 
226 N.Y. 38 (dictum). : 

7. Baltimore v. Appold, 42 Md. 442. 

8. Pennsylvania R. Co. v. Miller, 3 
A. 780, 112 Pa. 34; Timm v. Bear, 29 
Wis. 254. 

9. Timm vy. Bear, supra. 

10. Baltimore v. Appold, 42 Md. 
442; Pierson v. Speyer, 70 N.E. 799, 
178 N.Y. 270, 102 Am.S.R. 499; Timm 
v. Bear, 29 Wis. 254. 


1z. Timm v. Bear, supra. 

12. Timm v. Bear, supra. y 

13. Timm v. Bear, supra. 

14. Timm v. Bear, supra. 

15. Caviness v. La Grande Irr. Co., 
119 P. 731, 80 Or. 410. 

16. Ala.—Jones v. Tennessee Coal, 


Iron & R. Co., 80 So. 463, 202 Ala. 381; 
Stein v. Burden, 29 Ala. 127, 65 Am. 
D. 394. 

Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SUR. 262, 33, lueR. A. 3.76, 

Or.—Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410; Low v. Schaf- 
fer, 33 P. 678, 24 Or. 239; Shook v. 
Colohan, 6 P. 503, 12 Or. 239. 

Pa.—Filbert v. Dechert, 22 Pa.Su- 
per. 362. 

Tex.—Baker, Fleming & Hubert v. 
Brown, 55 Tex. 377. 

Vt—hLawrie v. Silsby, 74, A. 94, 82 
Vt. 505; Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927. 


W.Va.—Roberts v. Martin, 
535, 72 W.Va. 92. 


[a] Natural wants are such as are 
absolutely necessary to be supplied, 
in order for his existence. Evans v. 
Merriweather, 4 Ill. 492, 38 Am.D. 106. 


17. U.S.=-Union Mill, .etc:, Cosy. 
Dangberg, 24 F.Cas.No. 14,370, 2 Sawy. 
450. 

Ala.—North Alabama Coal, etc., Co. 
v. Jones, 47 So. 144, 156 Ala. 360; Ul- 
bricht v. Eufaula Water Co., 6 So. 78, 
SEnrAta, 587.011 -AmeSuR. W204 AREA: 
572; Howard vy. Ingersoll, 17 Ala. 780 
[rev on other grounds 13 How. (U.S.) 
381, 14 L.Hd. 189]. 


Cal.—Herminghaus y. Southern Cal- 
ifornia Edison Co., 252 P. 607, 200 Cal. 
81 [cert gr 47 S.Ct. 575, 274 U.S. 728, 
71 L.Ed. 1315, and cert dism 48 S.Ct. 
27, 275 U.S. 486, 72 L.Hd. 387]; Craig 


77 S.H. 
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[§ 16] c. Use 


v. Crafton Water .Co., 74 P. 762, 141 
Cals gee. Snaith vy.) Corbit, 48 Py 725, 
116 Cal. 587; Ferrea v. Knipe, 28 Cal. 


340, 87 Am.D. 128. 
Colo.—Broadmoor Dairy, ete., Co. 
v. Brookside Water, etc., Co., ees 


792, 24 Colo. 541. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn, 352; Williams v. Wadsworth, 
51 Conn. 277. 

Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SiR. 2623038 ou.R.A. 37/6. 


Ga.—Hendrick v. Cook, 4 Ga. 241. 


Hawaii.—Carter v. Territory, 24 
Hawaii 47. 


Idaho. — Hutchinson _ y. Watson 
Slough Ditch Co., 101 P. 1059, 16 Idaho 
484, 133 Am.S.R. 125. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 5038, 523; Davis v. 
Getchell, 50 Me. 602, 79 Am.D. 636. 


Mass.—Johnson v. Boston, 
Mass. 452. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 


N.H.—Gerrish v. New Market Mfg. 
Co., 30 N.H. 478. 


N.J.—Doremus v. Paterson, 
304, 65 N.J.Eq. 711. 

N.Y.—Pierson vy. Speyer, 70 N.E. 
799, 178 N.Y. 270, 102 Am.S.R. 499; 
Barkley v. Wilcox, 86 N.Y. 140, 40 
ATO Re blo iad? 619) Fim, 3205 9 NY 
Wkly.Dig. 298]; Garwood v. New 
Work Cent. cte! ik. ‘Co (83 IN. Ys4 00, 
38 Am.R. 452 [aff 17 Hun 356]; Pren- 
tice v. Geiger, 74 N.Y. 341 faff 9 Hun 
350]: Arnold v. Foot, 12 Wend. 330. 
See United Paper Board Co. v. Iro- 
quois Pulp & Paper Co., 123 N.E. 200, 
226 N.Y. 38 (dictum). 


Ohio.—Warder & Barnett v. Spring- 
field, 9 Ohio Dec. (Reprint) 855, 17 
Cine,L. Bul. 398. 


Or.—Caviness vy. La Grande Irr. Co., 
119 P: 731, 80° Or-410:. Hough v.. Por- 
ter, 95 P. 732, 98 P. 1083, 102 P. 728. 
51 Or. 318; Jones v. Conn, 64 P. 855, 
65 P. 1068, 39 Or. 30, 87 Am.S.R. 634, 
54 L.R.A. 630; Coffman v. Robbins, 8 
Or. 278. See Hayden v. Long. 8 Or. 
244 (approving rule, but holding it 
inapplicable). 


Pa. 
ton Water Supply Co., 124 A. 747, 280 
Pa. 492; Irving v. Media, 45 A. 482, 
194 Pa. 648; Pennsylvania R. Co. v. 
Miller, 3 A. 780, 112 Pa. 34; Consoli- 
dated Water Supply Co. v. State Hos- 
pital for Criminal Insane, 66 Pa.Sn- 


130 


55 A. 


per. 610; Filbert v. Dechert, 22 Pa. 
Super. 362; Griffiths v. Monongahela 
Ro Cor, 20) Pan bist: 23a ELOUE hy eve 


Doylestown Borough, 4 Brewst. 333; 
Slack v. Marsh, 11 Phila. 543. 


S.D.—Driskill v. Rebbe, 133 N.W. 
246, 28 S.D. 331 [mod on reh 117 N.W. 
135, 22 S.D. 2421; Lone Tree Ditch Co. 
v. Cyclone Ditch Co., 91 N.W. 352, 128 
N.W. 596, 15 S.D. 519. 


Tex.—Baker, Fleming & Hubert v. 
Brown, 55 Tex. 377; Barrett v. Met- 
calf, 33 S.W. 758, 12 Tex.Civ.App. 247. 

Vt.—Lawrie v. Silsby, 74 A. 94, 82 
Wit 505: 

Wash.—Hayward v. Mason, 104 P. 


Palmer Water Co. yv. Lehieh- | 


[67° C5.) 695 


the previous usage.?4 


for Particular Purpose—(1) Nat- 


ural Wants. Grounded on actual necessity,t®> so 
long as his use of the water is reasonable in man- 
ner and extent, a riparian proprietor is entitled to 
take from the stream so much water as may be re- 
quired for his natural wants,'® or for domestic 
purposes,‘7 such as washing,'® drinking,’® cook- 


141, 54 Wash. 653. 


Eng.—Nuttall v. Bracewell, L. R. 2 
Exch. 1; Miner v. Gilmour, 12 Moore 
P.C. 131, 14 Reprint 861. 


“This necessary use [for the proper 
subsistence and maintenance of the 
landed proprietor and his family], no 
doubt, gave rise to the doctrine of 
riparian rights in the earliest develop- 
ment of the law upon the supject, fol- 
lowed by requirements for navigation, 
next extended! to include the right to 
its use for power purposes, and later 
to the production of such garden and 
grains as was essential to the sub- 
sistence of the family of such riparian 
owner. At first the right of all ri- 
parians was evidently restricted to 
the demands upon the stream for the 
first purposes named. Lastly, as 
civilization progressed and extended 
over the semi-arid sections through- 
out the different nations, the riparian 
demands accordingly became more ex- - 
tensive and enlarged to include ir- 
rigation, but limited at first, no doubt, 
to the watering of such garden and 
other produce reasonably necessary 
for the riparians’ domestic consump- 
tion, and ag the strictly arid locali- 
ties became populated, by reason of 
the correspondingly increased com- 
mercial, agricultural, and mining de- 
velopment, this right was finally ex- 
tended to include the irrigation, not 
only for the limited purposes men- 
tioned, but to the watering of large 
areas in the production of grains and 
other agricultural products, together 
with its expansion thereof to include 
all its present uses.” Hough v. Por- 
ter, 95 P: 732, 98 P. 1083, 1097, 102 Pe: 
728, 51 Or. 318. 

[a]. In Hawaiian water law, as dis- 
tinguished from riparian law, the 
term ‘ancient appurtenant rights” in- 
cludes the right to water for domestic 


purposes. Territory v. Gay, 31 Ha- 
wali 376. 
[b] Bight inseparable from land.— 


Hough v. Porter, 95 P. 732, 98 P. 1083, 
£02 BP P28 P51 FOr vs vs. 


18. Stein v. Burden, 29 Ala. 127, 
65 Am.D. 394; Tampa Weerworks 
Co. v. Cline, 20 So. 780, 37 Pla. 586, 53 
Am.S.R. 262, 33 I.R.A. 376; Filbert y. 
Dechert, 22 Pa.Super. 362; Barrett v. 
aotealt. 33 S.W. 758, 12 Tex.Civ.App. 


19. Ala.—Stein y. Burden, 29 Ala. 
127, 65 Am.D. 394. 4 


Cal.—Smith v. Corbit, 48 P. 725, 116 
Cal. 587. 

Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352; Williams v. Wadsworth, 
51 Conn. 277. 


Fla.—Tampa Waterworks Co. vy. 
Cline, 20 So. 780, 87 Fla. 586, 53 Am. 
S.R. 262, 33 L.R.A. 376. 

Tll.—Evans vy. Merriweather, 4 Ill. 
492, 38 Am.D. 106. 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 

Or.—Shook vy. Colohan, 6 P. 503, 12 
Onzoor 

Pa.—Filbert v. Dechert, 22 Pa.Su- 
per. 362. 

Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631; Barrett v. Met- 
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ing,?° and other household uses,?! or for watering 
regardless of the effect on other ripa- 
rian owners lower down the stream as diminishing 
their supply,?* and even though thereby all the wa- 
ter be consumed.?4 ‘This right is not dependent on 
whether the dwellers occupy homes or hospitals, or 
are sheltered by tents, or live in the open,”?° and the 
same rule has been held applicable, to a modified ex- 
tent, to municipal?® and other waterworks having the 


2 


his animals,”? 


rights of riparian proprietors.?7 


[§ 17] (2) Artificial Wants. 


calf, 33 S.W. 758, 12 Tex.Civ.App. 247. 


See Chatfield v. Wilson, 31 Vt. 358 
(dictum). 

[a] In Hawaiian water law, as 
distinguished from riparian law, the 
term “ancient appurtenant rights” in- 
cludes the right to drinking water. 
Territory v. Gay, 31 Hawaii 376. 

[b] Right to drinking water on 
ahupuaas privately owned is a right 
in gross, as distinguished from an ap- 
purtenant right to water for domestic 
uve: Carter v. Territory, 24 Hawaii 

fe 

20. Conn.—Harvey Realty Co. v. 
Borough of Wallingford, 150 A. 60, 111 
Conn. 352; Williams v. Wadsworth, 
51 Conn. 277. 

Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SHR AGHA, BIS Nae Ne MMS 

Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 

Or.—Shook y. Colohan, 6 P. 503, 12 
Or 229; 

Pa.-—Filbert vy. Dechert, 22 Pa.Su- 
per. 362. 

Tex.—Barrett v. Metcalf, 33 S.W. 
758, 12 Tex.Civ.App. 247. 

See Chatfield v. Wilson, 31 Vt. 358 
(dictum). 

21. Ala.—Jones v. Tennessee Coal, 
Iron & R. Co., 80 So. 463, 202 Ala. 381. 

Cal.—Swift v. Goodrich, 11 P. 561, 
40° Cal. 103. 

Conn.—Perkins vy. Dow, 1 Root 535. 


Ill.—Evans v. Merriweather, 4 Ill. 
492, 38 Am.D. 106. 
N.Y.—Pierson v. Speyer, 70 N.E. 


799, 178 N.Y. 270, 102 Am.S.R. 499. 


N.D.—McDonough vy. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631. 


Vt.—Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927. 


22. Ala.—Jones v. Tennessee Coal, 
Iron & R. Co., 80 So. 463, 202 Ala. 381; 
Stein v. Burden, 29 Ala. 127, 65 Am.D. 
394. 

Cal.—Smith v. Corbit, 48 P. 725, 116 
Cal. 587; Ferrea v. Knipe, 28 Cal. 340, 
87 Am.D. 128. 


Conn.—Harvey Realty Co:2 Vit Bore 
ough of Wallingford, 150 A. 60, 111 


Conn. 352; Williams v. Wadsworth, 
51 Conn. 277; Perkins v. Dow, 1 Root 
535. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53, Am. 
SUR. 262,33) RA s76. 

Idaho. — Hutchinson Vv. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 133 Am.S.R. 125. 

Ill. Evans v. Merriweather, 4 IIl. 
492, 38 Am.D. 106. 


Mass.—Blood v. Nashua, ete., R. 
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used for certain artificial wants,2® such as irriga- 
tion,?® mining, mechanical, or manufacturing pur- 
poses,*° the development of power for use or sale,** 
the maintenance of a canal,®2 the floating of logs 
or rafts,°?* or fishing,?* provided it does not sensibly 
or materially diminish the quantity.*° 

[§ 18] 7. Loss or Suspension of Riparian Right.*° 


A riparian owner by his own acts may divest himself 
of such rights or otherwise lose them.** 


Riparian 


rights to the use of the water are never lost,** sus- 


Water may also be 


Corp., 2 Gray 137, 61 Am.D. 444. 

N.Y.—Pierson v. Speyer, 70 N.E. 
TOs iS) Navin 2mOge Og Ari Sek. 4 oor 
Garwood v. New York Cent., ete., R. 
Co., 83 N.Y. 400; 38 Am.R. 452 [aff 17 
Hun 356]: Prentice v. Geiger, 74 N. 
Y. 341 [aff.9 Hun 350]. 

Or.—Caviness v. La Grande Irr. Co.. 
119 P. 731, 60 Or. 410; Hough v. Por- 
ter, (95 P. 732,98 P1083, 102 PB. 728, 
5 NOT Sl8s “Shook yveoColohan, 161) P. 
503, 12 Or. 239; Coffman v. Robbins, 
8 Or. 278. See Hayden vy. Long, 8 Or. 
244 (approving rule, but holding it 
inapplicable). 

Pa.—Irving v. Media, 45 A. 482, 194 
Pa. 648; Hough v. Doylestown Bor- 
ough, 4 Brewst. 333. 

S.D.—Lone Tree Ditch Co. v. Cy- 
clone Ditch Co., 91 N.W. 352, 128 N.W. 
596, 15 S.D. 519. 


Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631; Barrett v. Metcalf, 
33 S.W. 758, 12 Tex.Civ.App. 247. 


Vt.—Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927. See Chat- 
field v. Wilson, 31 Vt. 358 (dictum). 


Eng.—Nuttall v. Bracewell, L. R. 2 
Exch. 1; Miner v. Gilmour, 12 Moore 
P.C. 131, 14 Reprint 861. 


23. Ala.—Jones v. Tennessee Coal, 
ae Rs Co., 80) S04.463)..202 eAlas 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352: 


N.Y.—Garwood v. New York Cent., 
ete, R. Cor, 83 NY. 400, 38 Am. RR, 452 
[aff 17 Hun 356]. 

Or.—Caviness vy. La Grande Irr. Co., 
119 P. 731, 60 Or. 410; Low v. Schaf- 
fer; 33 P2678, 24 Or. 239% 

Pa.—Palmer Water Co. v. Lehigh- 
ton Water Supply Co., 124 A. 747, 280 
Pa. 492; Pennsylvania R. Co. v. Mil- 
ler, 3 A. 780, 112 Pa. 34; Consolidated 
Water Supply Co. v. State Hospital 
for Criminal Insane, 66 Pa.Super. 610; 
Filbert v. Dechert, 22 Pa.Super. 362; 
Griffiths v. Monongahela R. Co., 20 
Pa.Dist. 534. Contra Hough v. Doyles- 
town Borough, 4 Brewst. 333. 


Eng.—Nuttall v. Bracewell, L. R. 
2 Exch. 1; Miner v. Gilmour, 12 Moore 
P.C. 131, 14 Eng.Reprint 861. 


24. Ala.—Stein v. Burden, 29 Ala. 
127, 65 Am.D. 394. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 87 Fla. 586, 53 Am. 
Sieh OPA BR SIE Raa Ne Bias 

Pa.—Slack v. Marsh, 11 Phila. 543. 

S.D.—Lone Tree Ditch Co. v. Cy- 
clone Ditch Co., 128 N.W. 596, 91 N.W. 
$52, 15 Sabi 519. 

Tex.—Barrett v. Metcalf, 33 
758, 12 Tex.Civ.App. 247. 

25. Filbert v. Dechert, 22 Pa.Super. 
362. 


26. See infra §§ 611, 613. 


S.W. 


27. See infra § 1119. 


28. Stein v. Burden, 29 Ala. 127, 
65 Am.D. 394; Evans v. Merriweather, 
4 Ill. 492, 38 Am.D. 106. 


[a] Artificial wants are such only 
as by supplying them man’s comfort 
and prosperity are increased. Evans 
oR Merriweather, 4 Ill. 492, 38 Am.D. 

6. 


29. See infra §§ 850-1118. 

30. See infra §§ 1119-1139. 

31. See infra §§ 1133-1139. 

32. See Canals § 11. 

33. See Logs and Logging § 116. 

34. See Fish § 9. 

35. Palmer Water Co. v. Lehighton 
ped Supply Co., 124 A. 747, 280 Pa. 

36. Cross references: 


Abandonment of water rights acquired 
by appropriation on public domain 
see infra § 500. 

Effect of nonuser on prescription see 
infra § 408. 


Right of grantor of right of way to 
railroad company to use water of 
stream flowing over land see Rail- 
roads § 240. 


37. Holmes v. Nay, 199 P. 325, 186 
Cal. 231; McKissick Cattle Co. v. 
Alsaga, 182 P. 793, 41 Cal.App. 380. 


[a] Where natural forces cause a 
stream to seek'a channel outside of 
lands through which they formerly 
flowed, the landowner loses _ his 
riparian rights. McKissick Cattle 
ae v. Alsaga, 182 P. 793, 41 Cal.App. 

38. Cal.—Herminghaus v. Southern 
California Edison Co., 252 P. 607, 200 
Cak. 81) feertisr mails: Cinaion 2 t4aUise 
728, 71 L.Ed. 1315, and cert dism 48 
S.Ct. 27, 275 U.S. 486, 72 L.Ed. 387]; 
Fresno Canal & Irrigation Co. v. Peo- 
ple’s Ditch Co., 163 P. 497, 174 Cal. 
441; Half Moon Bay Land Co. v. 
Cowell, 160 P. 675, 173 Cal. 543; Har- 
grave v. Cook, 41 By 18) 108 Cal. 972; 
30 L.R.A. 390; Mt. Shasta Power 
Corporation v. McArthur, 292 P. 549, 
109 Cal.App. 171; Peake v. Harris, 192 
P. 310, 48 Cal.App. 363. 


Hawaii.—Carter v. 
Hawali 47, 56 [cit Cyc]. 

Me.—Pillsbury v. Moore, 44 Me. 154, 
69 Am.D. 91. 

Mass.—Whitney v. Wheeler Cotton- 


Mills, 24 N.E. 774, 151 Mass. 396, 7 L. 
R.A. 613. 


N. Y.—Townsend v. McDonald, 12 N. 
Y. 381, 64 Am.D. 508. 


Or.—Hedges v. Riddle, 127 P. 548, 
63 Or. 257. 


S.D.—Redwater Land, etce., 
Reed, 128 N.W. 702, 26 S.D. 466. 


See Mettler v. Ames Realty Co., 201 
P. 702, 61 Mont. 152 (dictum). 


Territory, 24 


Cos ve 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 18-19] 


pended,*® or destroyed‘® by mere nonuser, unless in 
the presence of a continued hostile claim and adverse 
possession,*! or unless there is a grantor’s license 
to another to divert and use the water.t? So, also, 
a riparian owner’s right to the flow of the water is 
not suspended** or destroyed** by mere nonuse, un- 
less accompanied by some act of the owner absolute- 
ly destructive of the right or incompatible with its 
exercise by him.*® 


[§ 19] 8. Proceedings To Determine and Protect 
Rights—a. Actions To Quiet Title and Ascertain 
Rights. A riparian owner whose rights are disputed 
or invaded may bring a suit to quiet his title there- 
to,*® or he may bring a suit in equity to have his 
rights ascertained and the rights of the parties ap- 
portioned,** equity jurisdiction in the latter in- 
stance being based on the fact that the suit prevents 
litigation and affords a more complete and perfect 
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apportioned need not have first established his right 
in an action at law.*® The general rules of plead- 
ing as to actions to quiet title®® apply in such ac- 
tion by a riparian owner. Thus the bill or complaint 
must contain sufficient allegations to show a cause 
of action in equity.°t The bill or complaint is not 
rendered insufficient by reason of surplusage.®? A 
bill or complaint to have the rights of the parties 
ascertained and apportioned must not be subject 
to the objection of multifariousness.°? In order to 
sustain an action to quiet his title, the riparian 
owner must show that the upper owner’s use was 
unreasonable.°* In an action to quiet a riparian 
owner’s title, the presumption is that defendants have 
made only a reasonable use of the water, in the ab- 
sence of evidence to the contrary.®® Plaintiff, in an 
action to quiet title, must, of course, establish his 
rights by competent and satisfactory evidence,®® and 


remedy than could be obtained at law.*8 
ant in a suit to have water rights ascertained and 


39. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Jonnson v. Jordan, 2 
Mete. (Mass.) 234, 37 Am.D. 85; Har- 
ris v. Southeast Portland Lumber Co., 
nee ©. 243, 123 “Or, 549: Risnsyve 
Tacoma, Licht, etc, Cos, 38 .P. 147, -9 
Wash. 576, 26 L.R.A. 425. 

49. Union Miil, etc., Co. v. Dang- 
berg, 81 F. 73; Johnson v. Jordan, 2 
Metc. (Mass.) 234, 37 Am.D. 85; Har- 
ris v. Southeast Portland Lumber Co., 


2624.2 2437 123 Or549 Rieney ov. 
Dacoma, light, etc .~Co., 38) Bo 147, 9 
Wash. 576, 26 L.R.A. 425. 

41. U.S.—Union Mill, etc., Co. v. 


Dangberg, 81 F. 73. 

Cal.—Fresno Canal & Irrigation Co. 
v. People’s Ditch Co., 163 P. 497, 174 
Cal. 441. 

Conn.—S. O. & C. Co. v. Ansonia 
Water Co., 78 A. 432, 83 Conn. 611. 

Hawaii.—Carter v. Territory, 24 
Hawaii 47, 56 [cit Cyc]. 

Me.—Pillsbury v. Moore, 44 Me. 154, 
69 Am.D. 91. 

N.Y.—Townsend v. McDonald, 12 N 
Y. 381, 64 Am.D. 508. 

Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 243, 123 Or. 549. 

[a] Bo coustitute abandonment, 
the nonuser of riparian water rights 
must have been continuous for the 
ten-year period of the statute of limi- 


tations. Hedges v. Riddle, 127 P. 548, 
63 2Ora 20d. 
[b] Statutory rule as to abandon- 


ment of the right to appropriate water 
does not apply. Hedges v. Riddle, 127 
P. 548, 63 Or. 257. 

Rule see infra § 400. 

42. Addison y. Hack, 2 Gill (Md.) 
221, 41 Am=D.4A2T, 


License to divert and use water see 


infra §§ 586-590. 


43; lux v. Haggin, 10 P. 674, 69 


Cala Zoo. 
44. Lux v. Haggin, supra. 
45. Mississippi Cent. R. Co. v. 


Mason, 51 Miss. 234. 

46. J. M. Howell Co. v. Corning 
cr Cow idk PALO WaCal. bil3h sean 
ris v. Harrison, 29 P. 325, 93 Cal. 676. 

47. Dyer v. Cranston Print Works 
Gor IATA Soin RED: Wid iati, 4A. 
1014]. 

48. Dyer v. Cranston Print Works 
Co., supra. 

49. Dyer v. 
Co., Supra. 

50. See Quieting Title §§ 154-222. 


Cranston Print Works 


Complain- 


51.) Harris’ v. Harrisons 29) Py 325, 
93 'Calir676. ; 

[a] Bill or complaint held suffi- 
cient. — A complaint which alleges 
that plaintiffs were the owners of cer- 
tain land, that a stream of water 
naturally flows through such land, and 
that by their riparian ownership of 
the land they were entitled to have the 
use of the water on such land, is suffi- 
ecient. Harris v. Harrison, 29 P. 325, 
Gs Cals 676. 

52. Harris v. Harrison, supra. 

[a] Rule applied.i—An allegation 
in the complaint: ‘Also the right to 
divert from its natural channel, and 
to use for irrigation and domestic 
purposes, all the waters of that cer- 
tain stream,” etc., is, so far as “right 
to divert” and “for irrigation,” sur- 
plusage which does not vitiate the 
statement of cause of action. 
Vv. Etarrison, 29 2. 325,193 Cal. 676: 


Surplusage as to actions to quiet 
title generally see Quieting Title § 
154, 

53. Dyer v. Cranston Print Works 
OEE ING SPAY yen in 5 ee are A ke ni YANG, 
1014]. 


fa] Bill held not multifarious.—A 
bill which charges that defendant uses 
and claims the right to uSe and con- 
trol the entire waters of a river, and 
that it has, by filling, crowded the 
stream, the middle line of which was 
the boundary, onto complainant’s land, 
thereby confusing the line of division, 
involves only the one question of what 
are the rights of the parties as to the 
water, and is not multifarious. Dyer 
v. Cranston Print Works Co., 24 A. 
827, 17 R.I. 774 [aff 41 A. 1014]. 


54. Cowell v. Armstrong, 290 P. 
1036, 210 Cal. 218. 


55. Cowell v. Armstrong, supra. 
56. See cases infra this note. 


[a] Evidence held inadmissible.— 
The comparative amount of water in 
other streams, at points not stated, in 
a range of mountains, nothing being 
shown as to their length, watersheds, 
ete., is inadmissible as too general and 
remote. Harris v. Harrison, 29 P. 325, 
933 (Cals 676. 


[b] Evidence held insufficient.— 
(1) Lower riparian owners were held 
not, under the evidence, to have estab- 
lished rights for watering live stock 
developed for sale superior to upper 
riparian owners’ irrigation rights. 
Cowell v. Armstrong, 290 P. 1036, 210 
Cal. 218. (2) In the absence of evi- 
dence of unreasonable use, evidence 


Harris" 


the court may decree such relief as is responsive to 
the pleadings and proof.5? 


The successful com- 


did not justify a conclusion that wa- 
ters in excess of reasonable use would 
normally reach a lower owner’s land. 
Cowell v. Armstrong, supra. 


57. See cases infra this note. 


[a] Adjudication of water rights 
without adjudication of the amount to 
which upper and lower riparian own- 
ers were entitled would be unenforce- 
able for uncertainty. Cowell v. Arm- 
Strone, 290) Ps Os. mol On@adame tase 


[b] Division of water.—(1) Where 
plaintiffs claim to be entitled to the 
entire water, and the court found that 
both were entitled to a part of the 
water only, the court may decree a 
division, by decreeing to each a right 
to the full flow during alternate peri- 
ods. Joerger v. Mt. Shasta Power 
Corporation, 7 P.(2d) 706, 214 Cal. 630; 
Harris v. Harrison, 29 P. 325, 93 Cal. 
676. (2) In determining riparian 
rights, the court was not necessarily 
bound to apportion a certain amount 
of water per acre, since such rights 
were based on reasonable use. Far- 
yeu v. Brisson, 119 P. 814, 66 Wash. 
305. 


[ec] Technical invasion of owner’s 
right to flow of water.—A judgment 
depriving a riparian owner of the 
right to certain surface flow, and per- 
mitting an irrigation company to take 
surplus not necessary for such own- 
er’S use, was an invasion of the own- 
er’s technical right to the full flow 
of the stream. J..M. Howell Co. vy. 
corns Irr Cos, 1d ee e10.0n aie Cane 

3. 


[d] Effect.—(1) A judgment ad- 
judicating water rights between a 
riparian owner and an irrigation com- 
pany is conclusive on the parties and 
their Successors in interest. J. M. 
Howell Co. v. Corning Irr. Co., 171 P. 
100, 177 Cal. 513. | 1¢€2).> s‘Commonwlaw 
of riparian rights as to use of water 
by riparian owners is not a doctrine of 
fixed rights, and judgments and de- 
crees affecting them are usually re- 
garded as res judicata only so long as 
conditions on which they were ren- 
dered remain same. In re Water 
Rights in Silvies River, 237 P. 322, 115 
Or. 27. (3) Where in a prior action 
to determine his rights. plaintiff 
claimed the natural flow of the 
stream he did not fix the amount to 
which he is entitled by a statement in 
his pleadings that a supply through a 
pump stock of a certain size had 
been sufficient unless the stock had 
become obstructed. Marshall vy. 
Hersley, 39 A. 887, 185 Ba. 238, 


[e] Finding that plaintiffs have re- 
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plainant in an action to have riparian rights ascer- 
tained is entitled to recover costs.°* Where the judg- 
ment in an action to quiet title is uncertain in its 
terms, the riparian owner may bring another similar 
aetion more specifically to determine his rights.°° 


[§ 20] b. Injunction.°° Injunction is a proper 
remedy for a riparian owner whose rights, as such, 
have been unlawfully invaded or interfered with.o2 
But the writ cannot be granted unless the pleadings 
and evidence show a very clear case,®°? and that 
the injury con»plained of is of that permanent or ir- 
reparable character which is the proper subject. of 
equitable relief.°* A threatened injury may, how- 
ever, be sufficient.°* The bill or complaint must 
contain an allegation that the use complained of 
was unreasonable so as to injure his rights.®° The 
judgment must be confined to the issues raised by 
the pleadings,°® and must be supported by the find- 
ings.*7 A decree which undertakes to fix definitely 
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[§§ 19-21 


the rights of complainant and secure them to him, 
unlimited and unaffected by the corresponding rights 
of defendant,*® is improper, as is also an injunction 
against obstruction or diversion where there is no 
averment or finding that defendant has diverted any 
water from the stream.®® Violation of the decree 
may be punished by contempt proceedings,‘ but 
a defendant in such proceedings who did nothing 
as to the rights adjudicated is not entitled to have 
his rights and those of the relator adjudicated in 
such proceedings,’+ 


[§ 21] C. Obstruction and Detention; Flooding 
and Flowage* 7?—1. Obstruction of Watercourse 
and Detention of Water—a. Right to Natural Flow 
of Stream. Every riparian owner is entitled to have 
the stream continue to flow. through or along his 
lands in its accustomed channel and natural volume, 
without any obstruction of the channel or detention 
of the waters by other owners, injurious to him,‘? 


ceived at all times a reasonable por- 
tion of the water of the stream is an 
adjudication of the riparian rights be- 
tween the parties, and that defendants 
have not interfered with plaintiffs’ 
rights. Farwell v. Brisson, 119 P. 
‘814, 66 Wash. 305. 

58. Miller & Lux v. Enterprise 
Genet & Land Co., 147-P. 567, 169 Cal. 
415. 

59, ‘J. M. Howell Co. v. Corning 
ibdey Cony aliggiliagice- Alls al rar Corey Gayle} 

60. Injunction: 

Generally see Injunctions 32 C.J. p 1. 
Of: é 

Diversion see infra §§ 191-213. 

Obstruction see infra § 66. 

Pollution see infra §§ 146-159. 

61. Middleton v. Flat River Boom- 
ing. Co., 27) Mich. 533; /Hmery © Vv. 
Erskine, 66 Barb. (N.Y.) 9; 
Long, 58 Barb. 20 [rev on other 
grounds 56 N.Y. 200]; King v. Schaff, 
(Tex.Civ.App.) 204 S.W. 1039 [cit 
Cyc]; Fox River Flour, etc., Co. v. 
Kelley, 35 N.W. 744, 70 Wis. 287. 


62. Mason v. Cotton, 4 F, 792, 2 
McCrary 82; Westbrook Mfg. Co. 
v. Warren, 1 A. 246, 77 Me. 437; Hox- 
sie v. Hoxsie, 38 Mich. 77. 


63. Westbrook Mfg. Co. v. Warren, 
1 A. 246, 77 Me. 4837; Norris v. Hill, 1 
Mich. 202; Cheshire Mills v. Gowing, 
62 N.H. 618; McGillivray v. Lochiel, 8 
Ont.L. 446. 


64. Westbrook Mfg. Co. v. Warren, 
1 A. 246, 77 Me. 437. 


65. Swift v. Goodrich, 11 P. 561, 70 
Cal. 108; Peake v. Harris, 192 P. 310, 
48 Cal.App. 363, 

66. See cases infra this note. 

[a] hus, where defendants had 
made no appropriation of the water in 
controversy, and all the parties based 
their rights thereto as riparian own- 
ers, the decree will be predicated on 
that ground. Pacific Live Stock Co. 
v. Davis, 119 P. 147, 60 Or. 258. 


[b] Judgment held _ sufficient.— 
Filippini v. Hewlett, 121 P. 376, 162 
Calviad. 

67. Filippini v. Hewlett, supra. 


[a] Judgment held sufficient.—A 
judgment in a suit for injunction has 
been held sufficiently favorable to de- 
fendant under the findings. Filippini 
v. Hewlett, 121 P. 376, 162 Cal. 111. 


68. Fisher v. Feige, 69 P. 618, 137 


Pollitt v. | 


Cal. 39, 92 Am.S.R. 77, 59 L.R.A. 333; 
Hoxsie v. Hoxsie, 38 Mich. lade 
69. Fisher v. Feige, 69 P. 618, 137 
vant Soy Sy AMI. Sait, il, som dusk AC 
70. State v. Davis, 240 P. 882, 116 
Or. 232. 


71. State v. Davis, supra. 
72. ‘Cross references: 
Flowage by dams and mill ponds see 
infra §§ 34-59. 
Liability: 
For obstruction of natural streams 
by canal see Canals § 25. 


Of municipal corporations for Ob- 
struction of natural streams see 
Municipal Corporations § 1900. 

Right to compensation for obstruc- 
tion of watercourses in eminent do- 
main proceedings see Eminent Do- 

main § 147. 


73. U.S.—Tyler v. Wilkinson, 24 
F.Cas.No. 14,312, 4 Mason 397. 


Ala.—Central of Georgia R.-Co. v. 
Champion, 49 So. 415, 160 Ala. 517; 
Nashville, C. & St. L. Ry. v. Beard, 
73 So. 828, 15 Ala.App. 468. 


Ariz.—Kroeger v. Twin Buttes R. 
Co., 114 P. 553, 13 Ariz. 348, Ann.Cas. 
I913E 1229" [afl 127 PB. 135, 14 Ariz. 
269, Ann.Cas.1914A 1289]. 


Ark.—Monteith v. Honey, 205 S.W. 
812, 185 Ark. 407. 


Cal.—Seneca Consol. Gold Mines Co. 
v. Great Western Power Co. of Cali- 
fornia, 287 P. 938, 209 Cal. 206, 70 A. 
L.R. 210; Horton v. Goodenough, 194 
P. 34, 184 Cal. 451; Miller & Lux v. 
Madera Canal, etc., Co., 99 P. 502, 155 
Cal. 59, 22 TnR.A.N.S! 391% Ghauvet 
Vv. Hill, 28) P1066, 93 Cal. 40%. 


Conn.—Parker vy. Griswold, 17 
Conn. 288, 42 Am.D. 739. 


Idaho.—Fischer v. Davis, 
412, 19 Idaho 493. 


Ill.—Deterding v. Central Illinois 
Public Service Co., 145 N.E. 185, 313 
Ill. 562 [aff 231 Ill.App. 542]; Ohio, 
etc., R. Co. v. Thillman, 32 N.E. 529, 
143 Ill. 127, 36 Am.S.R. 359; Evans v. 
Bret inee ners 4 Ill. 492, 38 Am.D. 
06. 


Tel ieee: 


Ind.—Vandalia R. Co. v. Yeager, 110 
N.E. 230, 60 Ind.App. 118. 


Iowa.—Miller v. Perkins, 216 N.W. 
27, 204 Iowa 782; Watt v. Robbins, 
142 N.W. 387, 160 Iowa 587; Moffett 
v. Brewer, 1 Greene 348. 


*By HAROLD J. GILBERT (§§ 21-38). 


Kan.—Shamleffer vy. Council Grove 
Peerless Mill Co., 18 Kan. 24. 

Ky.—Franz v. Jacobs, 210 S.W. 163, 
183 Ky. 647. 


La.—Boatner v. Henderson, 5 Mart. 
N.S. 186. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503; Pillsbury v. 
Moore, 44 Me. 154, 69 Am.D. 91; 
Wentworth v. Poor, 38 Me. 243; 
Heath v. Williams, 25 Me. 209, 43 Am. 
Drea 6a. 


Md.—Fahnestock vy. Feldner, 56 A. 
785, 98 Md. 335; Baltimore v. Appold, 


42 Md. 442; Williams v. Gale, 3 Harr. 
&J. 231. 

Mass.—Hastings v. Livermore, 15 
Gray 10. 


Miss.—Jones vy. George, 89 So. 231, 
126 Miss. 576. 


Mo.—Lee vy. Inter-River Drainage 
Dist., (App.) 226 S.W. 280; Schalk v. 
Inter-River Drainage Dist.,- (App.) 
226 S.W. 277; Webb v. Carter, 98 
S.W. 776, 121 Mo.App. 147. See Adair 
Drainage Dist. v. Quincy, O. & K. C. 
R. Co., 217 S.W. 70, 280 Mo. 244 (hold- 
ing a drain not a natural watercourse 
which could not be obstructed). 


Neb.—Norman v. Kusel, 150 N.W. 
201, 97 Neb. 400. 


N.H.—Dunklee v. Wilton R. Co., 24 
N.H. 489. 


N.J.—Newark v. Chestnut Hill 
Land Co., 75 A. 644, 77 N.J.Eq. 23; 
Society for Establishing Useful Man- 
ufactures v. Low, 17 N.J.Eq. 19; 
Holsman vy. Boiling Spring Bleaching 
Cos) WAV N SE. 335) 


N.Y.—McCann v. Chasm Power Co., 
105 N.E. 416, 211 N.Y. 301; Kleinberg 
v. Ratett, 232 N.Y.S. 478, 225 App. 
Div. 208 [rev on other grounds 169 N. 
BH. 289, 252 N.Y. 236 (rearg den 170 
N.E. 164, 252 N.Y. 616)]; Lumley v. 
Village of Hamburg, 170 N.Y.S. 462, 
181 App.Div. 441; Spink v. Corning, 
70 N.Y.S. 148, 61 App.Div. 84 [aff 65 
N.E. 1122, 172 N.Y. 626]; Maylender 
v. Fulton County Gas & Electric Co., 
227 N.Y.S. 209, 131 Misc. 514; Harri- 
man vy. Tinan, 133 N.Y.S. 1034. 


N.D:i—McHenry County v. Brady, 
163 N.W. 540, 37 N.D. 59. 
Ohio.—Dayton. v. Robert, 8 Ohio 
Cir.Ct. 649, 4 Ohio Cir.Dec. 361. 
Okl.—Miller v. Marriott, 149 P. 
1164, 48 Okl. 179; Burkett v. Bayes, 
187 P. 214, 78 Okl. 8; Zalaback v. City 
of Kingfisher, 158 P. 926, 59 Ok1, 222 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 21] 


except as may be occasioned by the reasonable use 
of the stream by other like proprietors,7* or to the 
extent to which another has established a right to 
As the right to the 
natural flow of the stream is a corporeal heredita- 
ment,‘® and is an incident to™’ and is annexed to the 
land as part and parcel thereof,’® the owner can be 
deprived of this right only by his own grant or li- 
cense, actual or implied, 79 an act of God, 80 or by op- 
eration of law,’? such as by condemnation for public 
uses under the power of eminent domain,*? or by op- 
eration of the statute of limitations.** 


interrupt the natural flow.7® 


[quot Cyc]. 

Or.—Wright v. Phillips, 272 P. 554, 
127 Or. 420; Hansen vy. Crouch, 193 
P. 454, 98 Or. 141. 

Pa.—Beech vy. Kuder, 15 Pa.Super. 
89; In re Octoraro Water Co., 15 Pa. 
Dist! Vrs 

Philippine.—Samson vy. Dionisio, 11 
Philippine 538. 

R.I.—Howe vy. Norman, 13 R.I. 488. 

S.D.—Stewart v. Rapid City, 205 N. 
W. 654, 48 S.D. 554. 


Tex.—Batla v. Goodell, 115 S.W. 


_ 622, 53 Tex.Civ.App. 178. 


Vt.—Chatfield v. Wilson, 31 Vt. 358; 
Davis v. Fuller, 12 Vt. 178, 36 Am: 
D. 334. But see Henry vy. Vermont 
Cent. R. Co., 30 Vt. 638, 73 Am.D. 329 
(holding that upper owners have nev- 
er been required to restore the wa- 
ter to the stream at any particular 
point, or so as to leave the force and 
direction of the stream precisely the 
Same as before). 


Va.—Riverside Cotton Mills v. La- 
nier, 45 S.E. 875, 102 Va. 148. 


Wash.—Wiley v. City of Aberdeen, 
212 P. 1049, 123 Wash. 539; Still v. 
Palouse Irrigation & Power Co., 117 
P. 466, 64 Wash. 606. : 


W.Va.—Taylor v. Chesapeake & O. 
Ry. Co., 100 S.E. 218, 84 W.Va. 442, 7 
UNG: We) Sea AS 

N.S.—Stanford v. Imperial Oil Co., 
54 N.S. 106. 


Ont.—Guelph Worsted Spinning Co. 


v. Guelph, 30 Ont.L. 466, 5 Ont:W.N. 
761. 
[a] Rule applied.—(1) A riparian 


owner of land abutting on an unnavi- 
gable stream cannot place obstruc- 
tions in the stream changing the nat- 
ural course in the river, or for any 
other purpose that would damage a 
riparian owner on the opposite side, 
or other abutting owners. Fischer 
v. Davis; 116 P. 412, 19 Idaho 493. 
(2) Where defendant, for his own 
benefit, extended a pipe inclosing a 
natural watercourse draining plain- 
tiff’s land, defendant must so main- 
tain such extension as not to obstruct 
the flow to plaintiff’s injury. Olney 
vy. Culluloo Park Co., 169 N.Y.S. 843, 
182 App.Div. 560. (3) A landowner 
may not obstruct a natural water- 
course at an entrance onto his land 
without providing an equally conven- 
jent method of draining the adjoin- 
ing owner’s land. Wright v. Phillips, 
272° RP. 554, 127 Or: 420. (4) An irri- 
gation company cannot obstruct the 
natural flow and overflow of the out- 
let of a lake, to the injury of a lower 
riparian owner, riparian owners hav- 
ing the right to the natural flow of 
waters in their natural and accus- 
tomed channels without diminution or 
alteration. Still v. Palouse Irrigation 
& Power Co., 117 P. 466, 64 Wash. 606. 

{[b] Ditch.—If a ditch across par- 
ties’ adjoining lands constituted a 
natural watercourse, defendants 
could be held liable for obstructing 
it. McGowen v. Carr, 172 N.E. 787, 
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shown.§7 


Any obstrue- 


272 Mass. 573. 


{c] Natural drains.—It is a part 
of the law, to be read into every title 
by which land is held, that natural 
drains are not to be obstructed, and 
a railroad acquiring a right of way 
crossing natural drains takes subject 
to that condition. Petit Anse Coteau 
Drain. Dist. v. Iberia, etc., R. Co., 50 
So.. 512, 124. Ta. 502. 


[ad] Slough.—A riparian owner of 
land abutting upon a slough having 
an average flowage of sixteen inches 
is entitled to have the water flow 
through his premises as it was nat- 
urally accustomed to flow. Stephens 
v. City of Eugene, 175 P. 855, 90 Or. 
167. 


[fe] Cleaning channel. — Under 
Civ. Code (1902) §§ 1465-1468, putting 
on the commissioners of health and 
drainage the duty of enforcing the 
obligations of landowners to clean 
out streams adjacent to their lands, 
it is for the commissioners, and not 
the court, to decide, in the first in- 
stance, whether a landowner has fail- 
ed to perform any duty imposed on 
him by the statute, and, if so, to take 
the necessary steps to enforce com- 
pliance with the statute. Mason v. 
Apalache Mills, 62 S.E. 399, 871, 81 
S.C. 554. 

74. Maylender v. Fulton County 
Gas & Electric Co., 227 N.Y.S. 209, 
131 Misc. 514. 


75. Defiance Fruit Co. v. Fox, 74 
A. 302, 76 N.J.Hq. 147. 


76. Van BHtten v. City of New 
York, 124 N.H. 201, 226 N.Y. 483. 


77. Thompson v. New Haven Wa- 
ter '€o.;" 861A. 586) 86 Conn. 597,45 
L.R.A.N.S. 457; Van Etten v. City of 
New York, 124 N.E. 201, 226 N.Y. 483. 


78. Hilbert v. City of Vallejo, 19 
F.(2d) 510; Van Etten v. City of New 
York, 124 N.E. 201, 226 N.Y. 483. 


[a] Conveyance.—In order to pre- 
serve the free flow of water, it is not 
necessary that reference be made to 
the watercourse in a grant convey- 
ing land through which a stream 
flows, as the right to a free flow of 
the water remains attached to the 
land, and anyone who would call it 
in question must prove his right to 
make such obstruction. McGowen v. 
Cari lee Nab chee iail oe WEA SS ue Di he. 


79. Mississippi Cent. R. Co. v. Ma- 
son, 51 Miss. 234; Van Etten v. City 
of New York, 124 N.H. 201, 226 N.Y. 
483; Gilzinger v. Saugerties Water 
ConeclaINevaser cial S66. teumed 7 Pate 
37 N.E. 566, 142 N.Y. 633]. 

Grants and licenses of right to ob- 
struct natural flow see infra § 31. 

80. Mississippi Cent. R. Co. v. Ma- 
son, 51 Miss. 234. 

81. Mississippi Cent. R. Co. v. Ma- 
son, supra. 

82. Miller & Lux v. Madera Ca- 
nal, etc., Co., 99 P. 502, 155 Cal. 59, 
22 L.R.A.N.S. 891; Van Etten v. City 
of New York, 124 N.E. 201, 226 N.Y. 
483; Gilzinger v. Saugerties Water 


‘ 
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tion or detention of the waters gives a riparian own- 
er who is injured thereby a right of action, whether 
the result is to destroy or impair his own beneficial 
use and enjoyment of the stream,** or to injure his 
premises by causing an unnatural enlargement of the 
stream or the backing up of the waters,*® and regard- 
less of the amount of care which may have been ex- 
ercised in making the obstruction;*® but, in order to 
maintain the action, injury to plaintiff must be 
A riparian owner’s right to have an un- 
obstructed flow of water in its natural channel does 


Co., 21 N.Y.S. 121, 66 Hun 173 [aff 
37 N.B. 566, 142 N.Y. 633]. 


83. Buddington v. Bradley, 10 
ae 213, 26 Am.D. 386. 


McCary v. McLandon, 70 So. 
me. 195 Ala. 497 [cit Cyc]; Johnson 
v. Lewis, 13, Conn. 303, 33 Am.D. 405; 
Norman v. Kusel, 150 N.W. 201, 97 
Neb. 400. 


[a] Injury to stock.—An upstream 
owner who willfully and needlessly 
obstructs the flow of the stream, 
thereby causing a shrinkage in the 
weight of a downstream owner’s cat- 
tle, is liable for the damages result- 
ing therefrom. Norman v. Kusel, 150 
N.W. 201, 97 Neb. 400. 

‘ a Ill.—Panton vy. Norton, 18 Il. 
96. 

Ind.—Hebron Gravel Road Co. v. 
Harvey, 90 Ind. 192, 46 Am.R. 199. 

Mich.—Rickels Wis Log-Owners’ 
Booming Co., 102 N.W. 652, 139 Mich. 
111; Carley v. Jennings, 91 N.W. 634, 
131 Mich. 385. 

Minn.—Voligny v. Stillwater Wa- 
ter Co., 75 N.W. 1132, 73 Minn. 181. 

Okl.—Burkett v. Bayes, 187 P. 214, 
78 Okl. 8. 


Pa.—Bierer v. Hurst, 26 A. 742, 155 


Pa. 523; Drugmand vy. Pittsburgh 
Coal Co., 37 Pittsb.Leg.J.N.S. 37. 
Tex.—Booker v. 40 S.W. 


McBride, 
1031, 16 Tex.Civ.App. 348. 


Va.—Masonic Temple Assoc. vy. 
Banks, 27 S.E. 490, 94 Va. 695. 


W.Va.—Taylor v. Chesapeake & O. 
Ry. Co., 100 S.E. 218, 84 W.Va. 442, 7 
A.L.R. 112; Atkinson v. Chesapeake 
rope Ry. Co., 82 S.E. 502, 74 W.Va. 


Eng.—Mersey Docks v. Gibbs, 11 
H.L.Cas. 686, 11 Reprint 1500; Lan- 
caster Canal Co. v. Parnaby, 11 A.&E. 
223, 39 E.C.L. 139, 113 Reprint 400. 


86. Beauchamp v. Taylor, 111 S.W. 
609, 1382 Mo.App. 92; McGehee v. 
Tidewater R. Co., 62 S.E. 356, 108 Va. 
508. 

87. Crum v. Mt. Shasta Power 
Corporation, 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den (App.) 12 P. 


(2d) 134 (foll Albaugh v. Mt. Shasta 
Power Corporation, 12 P.(2d) 137, 124 
Cal.App. 779)]; Ingram v. Morecraft, 
33 Beav. 49, 55 Reprint 284; Power, 
etc., Co. v. Nelson, 12 B.C. 34. See 
Buddington v. Bradley, 10 Conn. 213, 
26 Am.D. 386 (holding that what de- 
gree of obstruction shall be the foun- 
dation of an action is a question of 
fact for the jury to decide). 


“Tt is true that a riparian owner is 
entitled to maintain such natural con- 
ditions of a stream which flows past 
his land as are beneficial thereto. 
But it is unreasonable to hold that 
one may complain of alterations in 
natural conditions, which changes are 
not detrimental.” Crum v. Mt. Shas- 
ta Power Corporation, 4 P.(2d) 564, 
572, 117 Cal.App. 586 [motion den 
(App.) 12 P.(2d) 134 (foll Albaugh 
v. Mt. Shasta Power Corporation, 12 
P.(2d) 137, 124 Cal.App. 779)]. 


700 [67 C.J.] 


not depend on his use of it,8* or his prior occupan- 
ey,®® but on his natural right to have it flow as it 
has been accustomed to flow.°° It is immaterial that 
the obstruction became injurious only in consequence 
of an increased need of water on plaintiff’s part.®? 


Overflows. In at least one jurisdiction the right 
of a riparian owner to have a stream flow past his 
land extends also to overflows, and he may not be 
deprived of the benefits of such overflows by an up- 
per riparian owner.°? 


Arroyos or ravines. Apparently the general 
rules®? as to obstruction of streams apply to ar- 
royos®* and ravines.°®® 


Right to maintain fence. Apparently the owner 
of a nonnayigable stream may maintain a wire fence 
across 1t.°° 


Nuisance. An unreasonable obstruction of a wa- 
tercourse constitutes a nuisance.®* 


[§ 22] b. Right To Obstruct or Detain Water— 
(1) In General. The right of a riparian owner to 
the unobstructed natural flow of the stream cannot 
be asserted in opposition to the right of another ri- 
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parian proprietor to detain and consume so much of 
the water as may be reasonably necessary for his 
proper domestic or other uses.°® So, also, in regard 
to secondary or artificial uses, the owner of a dam 
on the stream has the right to detain the water for 
such time and in such volume as may be necessary 
to enable him to run his machinery, it being reason- 
ably adapted to the size of the stream;®® but he is 
liable to an action if his detention of ‘the water is 
in excess of what is reasonable and necessary’ except 
perhaps in cases where it is shown that no injury 
could result to the lower owner.” A right to obstruct 
or detain the stream in excess of common-law rights 
may be acquired by prescription and adverse user.® 


[§ 23] (2) Reasonableness of Detention or Use. 
Whether a riparian owner’s detention and use of 
the water is reasonable with regard to the rights of 
other owners is to be determined according “to the 
facts of each particular case.* In determining 
whether a use is reasonable it is proper to consider 
the purpose of the use,® its extent,® duration,’ neces- 
sity,® and application;® the size and capacity of the 
stream and the uses to which it is subservient; the 
general usages or customs with regard to the particu- ~ 


88. - Buddington v. Bradley, 10 

Conn. 213, 26 Am.D. 386. 
£9. Buddington v. Bradley, supra. [a] 
a Buddington v. Bradley, supra. 


Johnson v. Lewis, 13 Conn. 


303, "33 Am.D. 405. 

92. Longmire v. Yakima High- 
lands Irrigation oe Jvand Cor i637 2: 
782, 95 Wash. 302; Still v. Palouse 
Irrigation & Power Co., 117 P. 466, 64 
Wash. 606. 

-93. See supra text and note 73. 

Common and civil law rules as to 
surface water see infra §§ 288-297. 

94. Kroeger v. Twin Buttes R. Co., 
114 P. 558, 13 Ariz. 348, Ann.Cas. 
1913H 1229 [aff 127 P. 7385, 14 Ariz. 
269, Ann.Cas.1914A 1289]. 

[a] TIllustration.—A railroad com- 
pany is liable for injury resulting 


from an embankment obstructing the, 


passage of flood water through an 
arroyo. Kroeger v. Twin Buttes R. 
Co., 114 P. 5538, 13 Ariz. 348, Ann.Cas. 
1918 1229 [aff 127 P.—135, 14 Ariz. 
269, Ann.Cas.1914A 1289]. 


95. McClure v. City of Red Wing, 
9 N.W. 767, 28 Minn. 186. 


96. Griffith v. Holman, 63 P. 239, 
23 Wash. 347, 54 L.R.A. 178, 83 Am. 
SIR. 821. 

97. Overymyer v. Barnett, 123 N. 
BH. 654, 70 Ind.App. 569; Sioux City 
v. Simmons Warehouse Co., 129 N.W. 
978, 181 N.W. 17, 151 Iowa 334; Ire- 
son v. Holt Timber Co., 30 ‘Ont. iG; 209, 
4 Ont.W.N. 1106, 24 Ont.W.R. 433, 5 
Ont.W.N. 577. 

9g. Conn.—Parker v, Hotchkiss, 25 
Conn. 321. 

g Me.—Davis v. Getchell, 50 Me. 602, 

79 Am.D. 636. 


Md.—West Arlington Imp. Co. v. 
Mount Hope Retreat, 54 A. 982, 97 Md. 
LOW 

Mass.—Sturtevant v. Ford, 182 N. 
E. 560, 280 Mass. 303; Mason v. Whit- 
ney, 78 N.E. 881, 193 Mass. 152, 7 L.R. 
A.N.S. 289, 118 Am.S.R. 488. 

N.D.—McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 

Wash.—Sumner Lumber & Shingle 
Co. v. Pacific Coast Power Co., 131 P. 
220, 72 Wash. 681. 


him, ae v. Sherwood, 35 Wis. 


Thus an upper riparian own- 
er is entitled to a reasonable use of 
the stream, and any interruption in 
its flow unavoidable by a reasonably 
proper use is permissible, although it 
diminishes the natural flow to the 
lower owner. Sumner Lumber & 
Shingle Co. v. Pacific Coast Power 
Co., 131 P.2220, 72 Wash. 631. 


[b] Flooding cranberry meadow.— 
Under St. (1866) e 206, authorizing 
the maintaining of a dam on an un- 
navigable stream for the purpose of 
flowing a cranberry meadow, a per- 
son who, for such purpose and for a 
reasonable time, withdraws the wa- 
ter of a stream by means of such 
dam, if his meadow is not too large 
to be flowed by the stream, is not lia- 
ble to the owner of a similar meadow 
below on the same stream, who is 
thereby deprived of sufficient water 
to flow it for several days, during 
which time it is equally necessary for 


each. Hinckley v. Nickerson, 117 
Mass. 213. 

[el Splash dams.—A statute, 
providing for erection of “splash 


dams,” to float lumber, with exclu- 
sive right of way, ete., does not au- 
thorize the builder thereof unreason- 
ably to diminish the water power of 
a mill owner by retaining the water. 
Finney v. Somerville, 80 Pa. 59. 


99. Conn.—Keeney, etc., Mfg. Co. 
v. Union Mfg. Co., 89 Conn. 576. 


Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 63 A. 915, 101 Me. 198. 


N.Y.—Bullard vy. Saratoga Victory 
Mig Gor 77 INty. 525° Maylender. vy; 
Fulton County Gas & Electric Co., 
227 N.Y.S. 209, 1381 Mise. 514. 


Pa.—Whaler v. Ahl, 29 Pa, 
Hartzall v. Sill, 12 Pa. 248. 

Wis.—Timm v. Bear, 29 Wis. 254; 
Mabie v. Matteson, 17 Wis. 1. 

[a] Plant held reasonably adapted 
to capacity of stream,.—Davis vy. Town 
of Harrisonburg, 83 S.E. 401, 116 Va. 
864. 

Cross references: 

Dams, mill ponds, and flowage of 

lands see infra §§ 34-59. 


98; 


Use of water for milling and manu- 
facturing purposes see infra §§ 
1119-1132. 


1. Phillips v. Sherman, 64 Me. 171; 
Sumner v. Foster, 7 Pick. (Mass.) 32; 
Clinton v. Myers, 46 N.Y. 511, 7 Am. 
R. 373; Miller v. Shenandoah Pulp 
Co., 18 S.E. 740, 38 W.Va. 558. 


2. Knight v. Barr, 90 N.W. 849, 
130 Mich. 673; Hutchins v. Berry, 
63 A 187,573 NA 6105 Coldwell) ve 
Sanderson, 28 N.W. 232, 33 N.W. 591, 
69 Wis. 52; Orr-Ewing v. Colquhoun, 
2 App.Cas. 839. 


3. See infra §§ 395-408. 


4 Cal.—Heilbron v. Seventy-Six 
Fae & Water Co, 22°P.962, "S0ealk 

Conn.—Keeney,.ete., Mfg. Co. v. Un- 
ion Mfg. Co., 39 Conn. 576; Parker v. 
Hotchkiss, 25 Conn. 321. 


Ga.—Pool v. Lewis, 41 Ga. 162, 5 
Am.R. 526. 


Ill.—Evans v. Merriweather, 4 IIl. 
492, 38 Am.D. 106. 

Mass.—Chandler  v. 
Gray 348, 66 Am.D. 487. 

N.H.—Holden Vv. 
Lake Cotton, etc., 


Howland, 7 


Winnipiseogee 
Mfg. Co., 53 N.H. 
552; Hayes v. Waldron, 44 N.H. 580; 
583, 84 Am.D. 105. 

N.Y.—Pierson v. Speyer, 70 N.E. 
U99 LTS NAY 2770; 01102) AmaS R499) 
Prentice Va Gelgernt 74 IN Yeuoaas Pol- 
litt v. Long, 3 Thomps.&C. 232. 


Pa.—Hetrich y. Deachler, 6 Pa. 32. 

S.C.—White v. Whitney Mfg. Co., 
38 S.E. 456, 60 S.C. 254. 

Wis.—Hazeltine v. Case, 1 N.W. 66, 
46 Wis. 391, 32 Am.R. 715. 


5. Gehlen v. Knorr, 70 N.W. 757, 
101 Towa 700, 36 L.R.A. 697, 63 Am.S. 


6. Gehlen v. Knorr, supra. 

7. Gehlen v. Knorr, supra. 

8. Gehlen v. Knorr, supra. 

9. Gehlen y. Knorr, supra. 

10. Pool v. Lewis, 41 Ga. 162, 5 
Am.R. 526; Gehlen v. Knorr, 70 N.W. 
BU O Towa 700, 36 L.R.A. 697, 63 
Am.S.R. 416; Oakland Woolen Co. v. 
Union Gas, etc., Co., 68 A. 915, 101 Me. 
198; Davis v. Getchell, 50 Me. 602, 79 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 23-25] 


lar stream or similar streams within the state;'! and 
the actual situation and necessities of the various 
owners.'? Generally speaking, a use which is not 
in excess of the ordinary flow of the stream will not 
be held unreasonable;'* but the right of a riparian 
owner to shut off the entire flow of the stream until 
his pond or reservoir is filled, or until he has a suffi- 
cient head to run his machinery at its full capacity, 
depends on the facts of the ease, and such detention 
may or may not be reasonable according to the eir- 
cumstances.'* 


[§ 24] c. Nature and Extent of Obstructions— 
(1) In General. Any obstruction in a watercourse. 
of whatever nature and by whomsoever caused, is, if 
unlawful in itself or placed there without authority, 
an actionable injury to one whose riparian rights are 
thereby interfered with, or whose lands are there- 
by flooded.t® For example, obstructions consisting 
of the filling in of lowlands on the side of one 
stream'® which obstructs the flood water of two 
streams which become commingled in time of high 
water;!7 the erection of piers;1® obstructions plac- 
ed at right angles to the stream; a sand bar form- 
ed by dumping sand in the creek;?° or caused by 
negligence in permitting the formation of an ice 
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jam and backing the water onto plaintiff’s mill,?+ 
have been held sufficient to create liability for in- 
jury resulting therefrom. However, it has been held 
that the owner of thc bed is entitled to a reasonable 
use of his land,?? and that he may erect buildings on 
piles driven into the bed as long as he does not ma- 
terially obstruct the flow.2? A company owning a 
part of the bed of a stream which it is devoting to 
private purposes is bound to exercise the highest care 
not so to obstruct the stream as to cause it to over- 
flow and injure property on the banks in cases of 
freshets, which, although unusual, are known to have 
oceurred in the past and are to be anticipated.?* 
The mere throwing of the water back into the chan- 
nel upon the land of the upper proprietor, although 
it does not overflow its bank, is actionable.?® 


Duration of obstruction. Any obstruction, even 
for an hour, will furnish as complete a cause of ac- 
tion as any longer period of time.?® 


[§ 25] (2) Dams.?7 A riparian owner has a 
right to detain the water temporarily by means of a 
dam, so far as is reasonable and necessary for right- 
ful purposes,** particularly if he is the owner of 
both sides of the stream;?9 and the fact that such 
detention causes a slight disturbance of the ecur- 


Am.R. 636: Gould v. Boston Duck Co., 
13 Gray (Mass.) 442. 

1l. Hazard Powder Co. v. Somers- 
ville Mfg. Co., 61 A. 519, 78 Conn. 171, 
112 Am.S.R. 144; Dumont v. Kellogg, 


29 Mich. 420. 18 Am.R. 102: White v. 
Whitney Mfg. Co., 38 S.E. 456, 60 
S.C. 254. 

12. Conn.—Rock Mfg. Co. v. 
Hough, 39 Conn. 190; Parker v. 
Hotchkiss, 25 Conn. 321: 

Iowa.—Gehlen v. Knorr, 70 N.W. 


757, 101 Iowa 700, 36 L.R.A. 697, 63 
Am.S.R. 416. 

Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 63 A. 915, 101 Me. 198. 

N.Y.—Pollitt v. Long, 3 Thomps.& 
Crease 

Or.—Blair v. Boswell, 61 P. 341, 37 
Or. 168. 

13. Henderson Estate Co. v. Car- 
roll Electric Co., 99 N.Y.S. 365, 113 
App.Div. 775 [aff 82 N.B. 1127, 189 
INGEN? ob odie 

14 Conn.—Hazard Powder Co. v. 
Somersville Mfg. Co., 61 A. 519, 78 
Conn. 171, 112 Am.S.R. 144. 


Towa.—Gehlen v. Knorr, 101 Iowa 
700) 10. N-W,, 750, 36, LRA. 697," 63 
Am.S.R. 416. 


Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 63 A..915, 101 Me. 198; 
Weare v. Chase, 44 A. 900, 93 Me. 264; 
Davis v. Getchell, 50 Me. 602, 79 Am. 
D. 636. 

Mass.—Pitts v. Lancaster Mills, 13 
Metc. 156. 


Mich.—Woodin vy. Wentworth, 23 N 
W. 818, 57 Mich. 278. 

N.Y.—Bullard v. Saratoga Victory 
Misy Cow it N.Y. 525. 


S.D.—Lone Tree Ditch Co. v. Rapid 
City Electric, etce., Co., 93 N.W. 650, 
LG SD. wen: 


Wis.—Timm y. Bear, 29 Wis. 254. 


[a] Discussion of rule.—“As 
against a lower, an_ upper, riparian 
proprietor has clearly the right to 
use the water for power, and this in- 
volves the right to detain it long 
enough, and to discharge it in such a 
manner as will make it tseful; but he 
has no right to detain or to discharge 
the water in an unreasonable manner. 


In cases like the present, for deter- 
mining the question whether the use 
of the water by the upper riparian 
proprietor was rightful, the only gen- 
eral rule which the law has laid 
down, or perhaps can lay down, is 
that the detention, discharge, and use 
must be reasonable under the circum- 
stances of the particular case.’’ Haz- 
ard Powder Co. v. Somerville Mfg. 
Gol, GilwAc e519 ese 1 iS Conn hil. tle 
Am.S.R. 144. 


[b] Use held reasonable.—(1) De- 
tention of water during night. Haz- 
ard Powder Co. v. Somerville Mfg. Co., 
61 VA 519) 78 Conns 171, 112 AmeS oR. 
144; Bullard v. Saratoga Victory Mfg. 
Co:,) 77 INSY. 525.) (2) Detention “for 
two or three days each year to fill 
pond for purpose of taking ice in the 
winter. Gehlen v. Knorr, 70 N.W. 
757, 101 Iowa 700, 36 TARAS 697, 63 


Am.S.R. 416. (3) Temporary deten- 
tion to filla new dam. Pitts v. Lan- 
caster Mills, 13 Metec. (Mass.) 156. 


(4) Detention eure davtime in or- 
der to run an electric power plant 
at night, during the dry season. Da- 
vis v. Town of Harrisonburg, 83 S.E. 
401, 116 Va. 864 


[c] Detention held unrezsonable. 
—(1) Obstruction of and detention 
of water sometimes for considerable 
periods of time solely for personal 
pleasure or to maintain their “right 
to the water,” defendants not being 
mill owners. Weare v. Chase, 44 A. 
900, 98 Me. 264. (2) A holding back 
of the water in order to create a fiood 
to float logs downstream. Woodin vy. 
Wentworth, 23 N.W. 813, 57 Mich. 
278. (3) Detention of water during 
day in order to get sufficient water 
power to operate an electric generat- 
ing plant during the night. Lone 
Tree Ditch Co. v. Rapid City Electric, 
ete., Co., 93) N.W. 650, 16 S.D. 451. 


15. See cases infra this section. 


16. Sloss-Sheffield Steel, etc., Co. 
v. Mitchell, 52 So. 69, 167 Ala. 226. 


17. Sloss-Sheffield Steel. etc., Co. v. 
Mitchell, 49 So. 851, 161 Ala. 278. 

18. Gillespie v. Forrest, 18 Hun 
CNEY.) a0. 


19. Ballentine v. Hammond, 46 S. 
BE. 1000, 68 S.C. 153. 


20. Goodrich v. Dorset Marble Co., 
13 A. 636, 60 Vt. 280. 


21. Michigan Paper Co. v. Kalama- 
zoo Valley Electric Co., 104 N.W. 387, 
141 Mich. 48. 


22. Carleton y. Cleveland. 92 A. 
110, 112 Me. 310. 


23. Carleton v. Cleveland, supra. 


24. Oroville v. Indiana Gold- 
Dredging Co., 165 F. 550. 


25. Guynn v. Wabash Water & 
Light Co., 104 N.E. 849, 181 Ind. 486. 


26. Guynn v. Wabash Water & 
Light Co., supra. ; 


27. Right to construct and main- 
tain dams see infra §§ 364-384. 


28. Ala.—Gulf States Steel Co. v. 
Law, 141 So. 641, 642, 224 Ala. 667 
[eit Cyc]: North Alabama Coal, etc., 
es v. Jones, 47 So. 144, 156 Ala. 


Ill.— People v. Economy Light & 
Power Co., 89 N.E. 760, 241 Ill. 290 
{error dism 34 S.Ct.. 973, 234 U.S. 497, 
58 L.Ed. 1429]. 


Mass.—Gould v. Boston Duck Co., 
138 Gray 442; Pitts v. Lancaster 
Mills, 138 Mete. 156. 


N.Y.—Clinton v. Myers, 46 N.Y. 511, 
7 Am.R. 373; Hall v. Kane, 138 App. 
Div. 450, 122 N.Y.S. 967; Maylender 
v. Fulton County Gas & Electric Co., 
227 N.Y.S, 209, L3i Mise. 514. 


vt.—Canfield v. Andrew, 54 Vt. 1, 
41 Am.R. 828. 


Wis.—State v. Apfelbacher, 167 N. 
W. 244, 167 Wis. 238. 


[a] In California a lower ripari- 
an owner must show some damage in 
order to restrain an upper owner trom 
the beneficial use of the water, so that 
an upper riparian owner may dam the 
waters of a stream for the purpose of 
floating logs therein, if such use does 
not interfere with the water rights of 
the lower owner. San Joaquin & 
Kings River Canal & Irrigation Co. v. 
Fresno Flume & Irrigation Co., 112 
82) 51538 (Calg, besa AUNe Se ose. 


Dams, mill ponds, and now aee gen- 
erally see infra §§ 34-59 

29. People v. Woonone Light & 
Power Co., 89 N.E. 760, 241 Ill. 290 
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rent or loss through evaporation does not give rise 
to any cause of action,?® although relief will be 


granted for an obstruction which causes serious loss ° 


due to evaporation;*+ but the dam constitutes an 
actionable injury if the consequence of such deten- 
tion is substantially to injure other owners on the 
stream, either by depriving them of the beneficial 
use of the water to which they are entitled,*? or by 
flooding their lands upstream,*? or downstream.*+ 
However, the owner of a dam may rightfully per- 
mit flood waters to pass over the dam in such quan- 
tities as flowed into it.2° The water accumulated 
behind the dam must be let out with ordinary care, 
or the owner will be liable for resulting injuries.*° 
A statute granting a logging corporation the right 
to flow lands within a restricted area does not give 
the corporation the right so to swell the river as to 
overflow on lands below that area.*7 A statute pro- 
viding that an owner of land on both sides of a 
stream might construct and maintain a dam across 
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such stream “for the development of water power 
and other purposes” has been held not to free such 
an owner from all damages resulting therefrom,**® 
particularly if it created a nuisance injurious to 
health.*® 


Obstruction of work on channel. Where defend- 
ant has sublet to plaintiff a section of work of 
straightening a channel of a stream, if a dam con- 
structed by defendant caused the water to back up 
over the work of plaintiff, defendant has been held 
liable for damages resulting.*° 


[§ 26] (3) Embankments, Levees, and Other 
Works To Protect Property—(a) In General. A ri- 
parian owner has the right to build an embankment, 
bulkhead, or levee to protect his property,*! partic- 
ularly from a change in the channel;*? but is an- 
swerable in damages if his protective works change 
the course of the stream.** A riparian owner is not 
liable for injuries to a person whose unlawful act, 


[error dism 34 S.Ct. 973, 234 U.S. 497, 
58 L.Ed. 1429]. 

30. Hinckley v. Nickerson, 117 
Mass. 213; Preston v. Clark, 214 N. 
Wae26.. 2388 Mich. 632, 53 A. 194; 
De Baun vy. Bean, 29 Hun 236 [aff 101 
N.Y. 620]. 

[a] Contractual right to 
dam.—Where by contract the lower 
riparian owner has given the upper 
owner the right to build a dam, dimi- 
nution by evaporation is within the 
contemplation of the parties, since it 
is a necesasry consequence of the 
construction of the dam. Roe v. Red- 
ner, 93 N.Y.S. 258, 46 Miss. 25. 

{[b] Spawning ground for fish.— 
The building of a dam to create a 
spawning ground for fish is a rea- 
sonable and rightful exercise of ri- 
parian rights, where the water is let 
down the stream as formerly after 
sufficient water has been detained, 
and loss of water due to evaporation 
is damnum absque injuria. Preston 
v. Clark, 214 N.W. 226, 238 Mich. 632, 
53 A.L.R. 194. 

31. North Alabama Coal, ete., Co. 
v. Jones, 47 So. 144, 156 Ala. 360; 
Barneich v. Mercy, 68 P. 589, 136 Cal. 
205; Lawrie v. Sillsby, 74 A. 94, 82 
Vt. 505. 

32. Cal. Eddy v. Simpson, 3 Cal. 
249, 58 Am.D. 408. 

Ky.—Banks v. Frazier, 64 S.W. 983, 
111 Ky. 909, 28 Ky.L. 1197; Kentucky 
Lumber Co. v. Miracle, 41 S.W. 25, 
101 Ky. 364, 19 Ky.L. 508. 

Mich.—Thunder Bay River Boom- 
ing Co. v. Speechly, 31 Mich. 336, 18 
Am.R. 184. 

N.J.—Cozy Lake v. Nyoda Girls’ 
Camp, 131 A. 892, 99 N.J.Eq. 384 [rev 
128 A. 149, 97 N.J.Eq. 180]. 

N.Y.—Brewster v. J. & J. Rogers 
Co., 59 N.Y.S. 32, 42 App.Div. 343 [aff 
62 IN.E.° 164, 169 N.Y. 78, 58, TuRA. 
495]. 

Ohio.—Crawford v. Rambo, 7 N.#. 
429, 44 Ohio St. 279. 


Pa.—In re Octoraro Water Co., 15 
Pa.Dist. 767. 

Philippine.—Mangaldan v. Manao- 
ag, 38 Philippine 455; Samson y. Di- 
onisio, 11 Philippine 538. 


Wash.—Bryant v. Frank H. Lamb 
Timber-Co., 79 P. 622, 37 Wash. 168. 


[a] Collection of sand.—While an 
upper riparian owner’s rights are in- 
fringed by maintenance of a dam be- 
low in such manner as not to give 


build 


him all the fall between his upper | 


38. Central Georgia Power Co. v. 


and his lower line as the water is] Nolen, 85 S.E. 945, 143 Ga. 776. 


accustomed to flow, the rights may be 
infringed without decreasing the fall, 
as where, by throwing backwater to 
the upper owner’s line, sand collects 
in the stream above, so as to raise 
the bed uniformly from the upper 
owner’s lower line to his upper line. 
Hand v. Catawba Power Co., 73 S.E. 
LST 90! SiCrZe7- 

{b] Impounding water.—An upper 
riparian owner may not impound all 
the waters flowing in a stream for 
fourteen hours out of every twenty- 
four, without the consent of a lower 
riparian owner or a condemnation of 
his rights. Tacoma Eastern R. Co. v. 
Smithgall, 108 P. 1091, 58 Wash. 445. 


33. See infra §§ 34-59. 


34. Ind.—Tichenor vy. Witherspoon, 
158 N.B. 514, 87 Ind.App. 79 [foll 166 
N.E. 927, 89 Ind.App. 712]. 


Ky.—Ford Lumber, ete. Co. v. 
Clark, 68 S.W. 443, 24 Ky.L. 318. 
Me.—Hathorne vy. Stinson, 12 Me. 


183, 28 Am.D. 167. 


Mass.—Clapp v. Herrick, 129 Mass. 
292; Drake v. Hamilton Woolen Co., 
99 Mass. 574. 


N.H.—Gerrish v. New Market Mfg. 
Co., 30 N.H. 478. 


N.Y.—Woodworth v. Genesee Pa- 
per Co., 46 N.Y.S. 99, 48 App.Div. 510; 
McKee v. Delaware & H. Canal Co., 
4 NvY.S. 753, 52 Eun 52) [aft 26) Nem. 
805, 125 N.Y. 353, 21 Am.S.R. 740]. 


Or.—Crawford v. Cobbs & Mitchell 
Corne2Zbsebias 9207 JEsydi6, 12d) Or. n628% 


fa] Illustration.—Where a canal 
company constructs a dam across a 
natural stream which flows down 
through plaintiff's land, and _ dis- 
charges the water thus detained in 
larger amounts than the stream will 
carry, causing it to overflow the land, 


it is liable for the injuries caused, al- 
though the company was authorized 
to eonstruct the canal, and the same 
was constructed and maintained in 
a proper manner. McKee y. Delaware 
& H. Canal Co., 4 N.Y.S. 7538, 52 Hun 
52 [aff 26 N.B. 305, 125. N.Y. 353, 21 
Am.S.R. 740]. 

35. Crawford v. Cobbs & Mitchell 
COnn253Re: 852200 Be 62 Ory 628s 

36. Wixon v. Bear River, etc., Wa- 
ter, etc.,)Co.; 24 Cal. 367; 85) AmJD, 
69; Wilson v. Campbell, 76 Me. 94. 

37. Hackstack v. Keshena Imp. 
Co., 29 N.W. 240, 66 Wis. 439. 


39. Central Georgia Power Co. v. 
Nolen, supra. 

40. Cahill v. Adams & Sullivan, 
197 (SAW). GON halide key.) 2 Oe 


41. Boise Development Co. v. Ida- 
ho Trust & Savings Bank, 133 P. 916, 
24 Idaho 36; Fischer v. Davis, 116 P. 
412, 19 Idaho 493; Tuthill v. Scott, 


43 Vt. 525, 5 Am.R. 3013" Bickett v. 
Morris, L.R. 1 H.L.Se. 47; Palmer vy. 
Persse, Ir.R. 11 Eq. 616; Ridge v. 
Midland (R.- 1€o0.71 55> J.P Sb ey Ons 


County v. Rolls, 27 Ont.A. 72. 


42.. Gulf, éte:., R. Cov. Clark aon 
F. 678, 41 C.C.A. 597; Hellman Com- 
mercial Trust & Savings Bank v. 
Southern Pac. Co., 214 P. 46, 190 Cal. 
626; Fischer v. Davis, 133 P. 910, 24 
Idaho 216; Yazoo & M. V. R. Co. v. 
Brown, 54 So. 804, 99 Miss. 88, 33 L. 
R.A.N.S. 804. 


[a] New channel caused by fresh- 
et.—The person across whose land a 
freshet in a natural stream suddenly 
causes a new channel to be formed 
may, within a reasonable time, re- 
store the flow of water to its original 
bed. Morton y. Oregon Short Line 
RR. Cou, 87 PU db v5 48 Or. 4445 7a Ra As 
N.S. 344, 120 Am.S.R. 827. 


43. Cal.—Island Reclamation Dis- 
trict No. 776 v. Floribel Alfalfa Syn- 
dicate, 140 P. 4, 167 Cal. 467; De Ba- 
ker v. Southern Cal. Ry. Co., 39 P. 
610, 106 Cal. 257, 49 Am.S.R. 237; 
Barnes v. Marshall, 10 P. 115, 68 Cal. 
569. See Nicholson v. Getchell, 31 P. 
265, 96 Cal. 394 (holding that a com- 
plaint to abate a nuisance, which al- 
leges that defendant has constructed 
a breakwater in a stream which 
forms the common boundary between 
the parties, so that in times of ordi- 
nary high water, which frequently 
occur, it throws the water with great 
force against plaintiff's land, and 
thus greatly damages it, is good on 
demurrer for want of equity). 


Ga.—Cheeves v. Danielly, 4 S.E. 
902, 80 Ga. 114. 
Idaho.—Fischer v. Davis, 133 P. 


910, 24 Idaho 216. 


I1l.—Dickerson vy. Goodrich, 190 Ill. 
App. 505. 


Ind.—Mitchell v. Bain, 42 N.B. 230, 
142 Ind. 604. 3 

Kan.—Parker v. Atchison, 
631, 58 Kan. 29. 


Mo.—Meyers v. Beauchamp, (App.} 
51 S.W.(2d) 545. 


eee EH: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in diverting the stream or damming it up, rendered 
the protective works necessary,‘* but in protective 
work he must not injure the rights of others.*® 
According to some authority, where the stream 
changed its course during a freshet and had formed a 
new well defined channel and had existed in such 
a state for several years, defendant was not entitled 
to erect a dam and throw the water back into the 


original channel.*® 


Raising surface elevation of island. It has been 
held that the state cannot be held liable for flooding 
resulting from the raising of the surface elevation 
of an island owned by it in a river.7 


Although flood wa- 
ters are treated as surface waters in some jurisdic- 
tions,*® the rules applicable thereto do not material- 
ly depend on whether such are considered as sur- 


[§ 27] (b) Flood Waters. 


N.Y.—Hartshorn v. Chaddock, 31 


N.E. 997, 185 N.Y. 116, 17 L.R.A. 426; 


Wallace v. Drew, 54 N.Y. 678 [rev 59 
Barb. 413]. 

See Whalley v. Lancashire, etc., R. 
CO; Ps BoD 7 130. (dictum). 

“The law will not permit one ri- 
parian proprietor to build structures 
into the channel or bed of a stream 
so as to impede or interfere with the 
flow of the current or to render it 
necessary for another riparian pro- 
prietor to build cribbing, a breakwa- 
ter, or other structure in order to 
protect his land from washing or 
erosion caused by the additional bur- 
den cast upon it by reason of the 
encroachments of the other riparian 
proprietor.” Fischer v. Davis, 133 P. 
910, 915, 24 Idaho 216. 

44. [I1]l.—wWills v. Babb, 78 N.E. 42, 
222 Ill. 95, 6 L.R.A.N.S. 136. 

N.Y.—Avery v. Empire Woolen Co., 
82,N.Y. 582. : 

N.C.—Wilhelm v. Burleyson, 11 S. 
E. 590, 106 N.C. 381. 

Or.—Street v. Ringsmyer, 
1017, 108 Or. 349. 

Vt.—Tuthill v. Scott, 43 Vt. 525, 5 
Am.R. 301. 

Can.—McBryan v. Canadian Pac. R. 
Co. 29 Can.s:€. 359. 

45. Tuthill v. Scott, 48 Vt. 525, 5 
Am.R. 301. 

46. McGhay v. Woolston, 162 S.W. 
292, 175 Mo.App. 327. 

47. Vrooman v. State, 253 N.Y.S. 
268, 141 Misc. 786. 

48. See infra § 286. 

49. See cases infra this section. 

50. U.S.—Cubbins v. Mississippi 
River Commission, 36 S.Ct. 671, 241 
U.S. 351, 60 L.Ed. 1041. 

Ohio.—Crawford v. Rambo, 7 N.E. 
429, 44 Ohio St. 279; Welty v. Vulga- 
more, 24 Ohio Cir.Ct. 572 [Laff 67 N.E. 
1103, 67 Ohio St. 529]. 

Va.—Chesapeake & O. Ry. Co. Vv. 
Meriweather, 91 S.E. 92, 120 Va. 55. 

Eng.—wNield v. London, etc., R. Co., 
L.R. 10 Exch. 4. 


ZUG. BP. 


Ont.—Dickson vy. Burnham, 14 
Grant 594. 
{a] Effect of excavation.—Where 


an abutting owner’s excavation more 
than nine feet below the curb grade 
has not caused damage to an adjoin- 
ing owner, the fact of making the 
excavation will not deprive him of 
any right to protect his property 
from unprecedented flood waters. 
Foss-Schneider Brewing Co. v. Ul- 
land, 119 N.E. 454, 97 Ohio St. 210, 
4 A.L.R. 1098. 


51. U.S.—kKincaid v. U. S., 35 F. 


WATERS 


face water or riparian rights.*? 
may protect themselves from accidental or extraordi- 
nary floods by erecting defensive works along the 
front of their lands,°® and a riparian owner has a 
right to protect his lands from ordinary flood waters 
as long as he does not unreasonably injure other 
riparian owners thereby,®! especially where the own- 
er of the adjoining place refuses to codperate in a 


[67 C.J.] 703 


Riparian owners 


common work for the protection of both places.®? 


(2d) 235. 

Idaho.—Boise Development Co. v. 
Idaho Trust & Savings Bank, 133 P. 
916, 24 Idaho 36; Fischer v. Davis, 
116 P.. 412, 19 Idaho 493. 


Kan.—Clements v. Phoenix Utility 
Co., 237 P. 1062, 119 Kan. 190; Parker 
v. Atchison, 48 P. 631, 58 Kan. 29. 


Mo.—Meyers v. Beauchamp, (App.) 
51 S.W.(2d) 545. 

Ohio.—Foss-Schneider Brewing Co. 
v. Ulland, 119 N.E. 454, 97 Ohio St. 
210, 4 A.L.R. 1098. 

Okl.—Jefferson v. Hicks, 102 P. 79, 
23 Okl. 684, 24 L.R.A.N.S. 214 [motion 
den 126 P. 739, 33 Okl. 407, 41 L.R.A. 
IND S105 3 

Tex.—Jackson v. .Knight, (Civ. 
App.) 268 S.W. 773; Knight v. Dur- 
ham, (Civ.App.) 136 S.W. 591. 

Wyo.—Ladd v. Redle, 75 P. 691, 12 
Wyo. 362. 

Eng.—Maxey Drainage 
Great Northern Railway, 
429. 

[a] Reasonable care in such a 
case does not require the owner to 
permit water to accumulate in his 
eellar and destroy property therein 
in order to neutralize the hydrostatic 
pressure and thereby prevent the 
flow of waters permitted to accumu- 
late on adjoining premises. Foss- 
Schneider Brewing Co. v. Ulland, 119 
yee 454, 97 Ohio St. 210, 4 A.L.R. 


Board v. 
106 LT. 


52. Mailhot v. Pugh, 30 La.Ann. 
1359: 

53. U.S.—Kineaid v. U. S., 35 F. 
(2d) 235. But see Cairo, etc.. Ry. Co. 


v. Brevoort, 62 F. 129 (holding that 
one riparian owner may not erect 
levees which will throw such waters 
upon land on the opposite side of the 
river). 

Cal._——Le Brun v. Richards, 291 P. 
825, 210 Cal. 308, 72 A.L.R. 386: Wein- 
berg Co. v. Bixby, 196 P. 25, 185 Cal. 
87; Horton v. Goodenough, 194 P. 34, 
184 Cal. 451; San Gabriel’ Valley 
Country Club v. Los Angeles Coun- 
ty. 188 P. 554, 182 Cal. 392, 9 A.L.R. 
1200; Sanguinetti v. Pock, 69 P. 98, 
136 Cal. 466, 89 Am.S.R. 169; Hicks 
Vv. Drew, 49 P..189, 117 Cal. 305; Me- 
Daniel v. Cummings; 23 P. 795. 838 
Cals bad, oS As 5. be duamlb) bv. Rees 
Jamation Dist. No. 108, 14 P. 625, 73 
Cal. 125; ~2> AméS. RP i77%5;3) MeCarthy 
v. Standish, 218 P. 1025, 63 Cal.Anp. 
457. See De Baker v. Southern Cal. 
Ry. Co., 39 P. 610, 106 Cal. 257, 46 Ans. 
S.R. 237 (recognizing the rule). But 
see Piper v. Hawley, 175 P. 417, 179 
Cal. 10 (holding that the right to 
fight off flood waters did not confer 
the right to maintain obstructions 
which would also have the effect of 


In some jurisdictions a riparian owner may build 
levees or embankments to protect his own property 
by confining flood waters within the natural banks 
of the stream, even though such obstruction causes 
the water to flow onto the lands of another,®* pro- 
vided such works are necessary for that purpose.°* 
The reasonableness and prudence of such an obstruc- 
tion causing flowage of land is to be determined by 
the conditions as they existed at the time, and not 


restraining such waters as were 
strictly surface waters, and that, in 
the absence of a clear showing of 
abuse of discretion by the trial court, 
an order to remove such obstruc- 
tions would not be disturbed). 

Ind.—Shelbyville, etc., Turnpike 
Co. v. Green, 99 Ind. 205; Taylor v. 
Fickas, 64 Ind. 167, 31 Am.R. 114. 
Contra Gobin v. Piety, 125 N.E. 655, 
72 Ind.App. 156. 

La.—Mailhot v. Pugh, 30 La.Ann. 
1359. 

Miss.—Covington v. Cassidy Bayou 
Drainage Dist., 122 So. 205, 154 Miss. 
119; Jones v. George. 89 So. 231, 126 
Miss. 576; Indian Creek Drainage 
Dist. No. 1 of Quitman, Tunica, and 
Panola Counties v. Garrott, 85 So. 
312, 123 Miss. 301. 


Wash.—Morton v. Hines, 
1016, 112 Wash. 612. 


See Taylor v. Chesapeake & O. Ry. 
Co., 100 S.E. 218, 84 W.Va. 442, 7 
A.L.R. 112 (dictum). 


[a] Reason for rule.—The upper 
owner has no easement to have flood 
waters flow over lower land. San- 
guinetti v. Pock, 69 P. 98, 136 Cal. 
466, 89 Am.S.R. 169; McDaniel v. 
Cummings, 28 P. 795, 83 Cali 515,28 
EAR Ale. 5:75. 


[b] Planting of trees.—No action 
will lie for the planting of trees 
along the division line between adja- 
cent owners, which obstructs the pas- 
sage of driftwood carried by flood 
waters. Taylor v. Fickas, 64 Ind. 167, 
SieAm: RI 4: 


[ec] Vagrant flood waters.—The 
principle, Aqua currit et debt currere 
ut currere solebat, is not applicable 
to obstruction of vagrant flood wa- 
ters which pass through natural out- 
lets of a river and spread over ad- 
joining valley lands, and obstruction 
and diversion of regular and natural 
stream waters of the stream ob- 
structed and ordinary rain and sur- 
face waters collected are within the 
maxim, and such outlets may be ob- 
structed in restraint of vagrant flood 
waters spreading out from. river 
channel. Indian Creek Drainage Dist. 
No. 1 of Quitman, Tunica, and Panola 
Counties v. Garrott, 85 So. 312, 123 
Miss. 301. 


[d] In Maryland it has been held, 
while not deciding the rights of the 
parties at law, that the fact that de- 
fendant built an embankment along 
a stream forcing flood waters on the 
land of plaintiff does not make out 
a case demanding the interference 
of a court of equity. Blain v. Brady, 
1 A. 609, 64 Md. 373. 

54, Weinberg Co. v. Bixby, 196 P. 
25, 185 Cal. 87. 


192 P. 
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in the light of after consequences.°> The fact that | not restrict the flow of flood waters to the material 


the effect of such embankment is to carry silt down- 
stream and thereby to obstruct the lower channel 
does not afford a cause of action.*® 
course is for each owner to build such protective de- 
viees as are necessary to protect his land.°* 
, however, will not justify a riparian owner 
in erecting or placing within the channel or banks of 
such stream any obstruction or barrier which will in- 
terfere with the free flow of the waters therein,°®* or 
cause the same to be backed up and to flood the land 
or property of a riparian owner along such stream.*° 
The fact that a riparian owner has constructed such 
obstructions in the absence of some further circum- 
stance places no duty on him to maintain them.®® 
Elsewhere, in the absence of circumstances creating 
an estoppel,®! it is held that one riparian owner may 


privilege 


55. Weinberg Co. v. Bixby, supra. 
56. Weinberg Co. v. Bixby, supra. 
57. Weinberg Co. v. Bixby, supra. 
58. Taylor v. Chesapeake & O. Ry. 


Co., 100 S.H. 218, 84 W.Va. 442, 7 A. 
TR, 112; 


59. Taylor v. Chesapeake & O. Ry. 
Co., supra. 

60. Weinberg Co. v. Bixby, 196 P. 
ZO owe Cal. Sil. 

61. Thompson v. McDougal, 175 
PP. 157, 103 Kan. 373; Bass v. Taylor, 
(Tex.Civ.App.) 50 S.W.(2d) 853. 

[a] Mlustration.—Where plaintiff 
negligently permits a break in the 
natural bank of a river to occur and 
exist on her land, refuses to mend it, 
and obstinately and without good ex- 
cuse refuses to permit her defendant 
neighbors to mend it, her unreason- 
able and inequitable conduct is such 
that she cannot restrain defendants 
from erecting barriers to protect 
their property. Thompson v. McDou- 
Salis B. 157, 103 Kan: 873; 

62. Ga.—O’Connell v. Hast Ten- 
nessee, etc., R. Co., 13 S.E. 489, 87 Ga. 
246, 27 Am.S.R. 246, 13 L.R.A. 394. 


F Ill.—Shontz v. Metzger, 186 I1l.App. 
36. 

Iowa.—Keck v. Venghause, 103 N. 
W. 773, 127 Iowa 529, 4 Ann.Cas. 716. 


Kan.—Clements v. Phoenix Utility 
Co.,0237 PB. 1062; 119 Kan. 190;—Parker 
y. Atchison, 48 P. 631, 58 Kan. 29. 


Neb.—Hofeldt v. Elkhorn Valley 
Drainage Dist., 213 N.W. 832, 115 
Neb. 539, 53 A.L.R. 1174; Buchanan 
vy. Seim, 177 N.W.. 751, 104 Neb. 444. 


N.H.—Gerrish v. Clough, 48 N.H. 9, 
97 Am.D. 561, 2 Am.R. 165. 


Ohio.—Crawford v. Rambo, 7 N.E. 
429, 44 Ohio St. 279. 


Okl.—Town of Jefferson v. Hicks, 
102 BP. 79, 23 Okl. 684, 24 L.R.A.N.S. 
214 [motion den 126 P. 739, 33 Okl. 
407, 41 L.R.A.N.S. 1053]. 


S.C.—Ballantine v. Hammond, 46 S. 
E. 1000, 68 S.C. 153. 


Tex.—Ft. Worth Improvement 
Dist. No. dv. iCity of Kt, Worth, 158 
S.Ww. 164, 106 Tex. 148, 48 L.R.A.N.S. 
994; Bass v. Taylor, (Civ.App.) 50 S. 
W.(2d) 853: Wilson v. Hagins, (Civ. 
App.) 25 S.W.(2d) 916 [aff (Commn. 
App.) 50 S.W.(2d) 797]; Jackson v. 
Knight, (Civ.App.) 268 S.w. 7173; Way 
v. Roddy, (Civ.App.) 140 S.W. 1148; 
Knight v. Durham, (Civ.App.) 136 S. 
W. 591; Batla v. Goodell, 115 S.W. 
622, 53 Tex.Civ.App. 178; Sullivan v. 
Dooley, 73 S.W. 82, 31 Tex.Civ.App. 
589 


Wyo.—Ladd v. Redle, 75 P. 691, 12 


The only re- 
This 


os.64 


Wyo. 362. 

[a] In England (1) it has been 
held that one riparian owner may not 
erect levees to turn flood waters from 
their accustomed channel onto the 
lands of another. Menzies v. Bread- 
albane, 3 Bligh.N.S. 414, 4 Reprint 
13887. (2) However, where there is no 
regular flood channel, the owner of 
land may protect it from floods with- 
out being liable for the consequences, 
although his neighbor may be injured 
thereby. Gerrard v. Crowe, [1921] 1 
5951 395 [aff [1918] New Zeal. L. 

63. Bass v. Taylor, (Tex.Civ.App.) 
50 S.W.(2d) 853. 


64, Bass v. Taylor, supra. 


[a] Reason for rule.—The ripari- 
an owner has a right to have the wa- 
ter pass through its natural chan- 
nels. Bass v. Taylor, (Tex.Civ.App.) 
50° S.W.(2d) 853. 


65. Obstruction of watercourse by 
municipal corporations see Municipal 
Corporations § 1900. 


66. Ill.—Atherton v. 
Levee & Sanitary Dist., 211 I1l.App. 
55; Bernhardt v. Baltimore & O. S. 
W. R. Co., 165 Ill.Appv. 408; Horner v. 


East Side 


Baitimore & O. S. W. R. Co., 165 Ill. 
App. 370. See Dettmer v. Illinois 
Terminal “RR. Coy 220 sill App: 6533 


Drda v. Illinois Terminal R. Co., 210 
Ill.App. 640. 


Ind.—Evansville, Mt. C. & N. Ry. 
Ca v. Scott, 114 N.E. 649, 67 Ind.App. 


Mo.—Scott v. Missouri Southern R. 
Co., 139 S.W. 259, 158 Mo.App. 625. 


W.Va.—Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316. 


Wis.—Goddard vy. Chicago, B. & Q. 
Ry. Co., 126 N.W. 666, 143 Wis. 169. 


{a] Obstruction of eighty per cent 
of flow.—Where a railread so con- 
structed an embankment as to prevent 
eighty per cent of the flow of water 
through the occasional openings, it 
is proof of negligent construction in 
violation of the rights of adjoining 


landowners. Lampley v. Atlantic 
Coast Line R. Co., 41 S.E. 517, 63 S.C. 
462. 

[b] Public tite drain.—The obliter- 


ation of the greater portion of the 
bed and banks of a stream, by a-pub- 
lic tile drain, and the fact that after 
the construction of the tile drain no 
living stream of water remained on 
the surface of the ground, except at 
times of heavy rains or floods, do not 
relieve a railway company intersect- 
ing such drain with its roadbed of its 
duty with reference to such water- 


injury of other owners.°? 
an owner may construct a levee to repel an increase 
of ordinary flood water diverted by the complain- 
ing riparian owner’s levees,°? and the rule of balane- 
ing equities is inapplicable under such circumstane- 


Under this rule, a ripari- 


[§ 28] (4) Bridges, Railroad Embankments, and 
Other Works®°— 
embankments, or culverts which are constructed 
over a stream must be so constructed as not to im- 
pair the flow unnecessarily,°® and suitable provision 
must be made for carrying off the water effectually,®* 
including an increased flow due to improvements 
brought about by clearing the lands of forests and 
artificial drainage.®® 
that a railroad company is not lable for any ob- 


(a) In General. Bridges, trestles, 


Although it has been held 


course. Cleveland. C., C. & St. L. Ry. 
Co. v. Woodbury Glass Co., (Ind.App.) 
120 N.E. 426. 

[ec] Highways.—Where a county, 
in the construction of a highway un- 
der its control, elevates the grade of 
the highway where it crosses the flood 
channel of a natural stream, without 
providing a bridge, culvert, or spill- 
way for the natural drainage across 
such highway, the county is liable for 
the damages resulting from the ac- 
cumulation of water due to such con- 
struction. Clark v. Cedar County, 225 
N.W. 235, 118 Neb. 465. 


Care required in construction gen- 
erally see Railroads § 451. 


67. Ark.—Missouri Pac. R. Co. v. 
Nichols, 279 S.W. 354, 170 Ark. 1194. 


Cal.—Asher v. Pacific Electric Ry. 
Co. 187 PB. 976,342 CaliApp.. 71:2. 


Ill.—People v. Peeler, 125 N.E. 306, 
2909 T1l-451 2 Ohio, éte. 7h. ‘Colmes 
Thillman, 32 N.E. 529, 143 Ill. 127, 36 
Am.S.R. 359; People v. Chicago & E. I. 
Ry. Co:, 258 IlApps 535 3% Swagentnve 
Colcage, B. & Q..R. Co. 203>RL App: 


Iowa.—Houghtaling Vv. Chicago 
Great Western Ry. Co., 91 N.W. 811, 
117 Iowa 540. 

Neb.—Gledhill v. State, 243 
909, 123 Neb. 726. 


N.J.—Perrine v. Pennsylvania R. 
Co., 62 A. 702, 71 N.J.Law 644. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
Turner, 284 Py 855, 044 Oke 267, 


Tex.—St. Louis Southwestern R. 
Co. v. Baer, 86 S.W. 653, 39 Tex.Civ. 
App. 16; Gulf, ete., R. Co. v. Steele, 
(Civ. App.) 26 S.W. 926. 


B.C.—MecCrimmon vy. R. Co., 
(Oh avai 


_ [a] Mill pond.—A railroad author- 
ized to construct its right of way 
across a pond of a mill corporation, 
through which a natural stream flows, 
is bound to build its road in such a 
way as will allow not only the water 
of the stream to pass through, but 
also the water which has been ac- 
cumulated by the dam of the mill cor- 
poration. Bryant v. Bigelow Carpet 
Co., 181 Mass. 491. 


68. People v. Peeler, 125 N.E. 306, 
290 Ill. 451; Cache River Drainage 
Disteva Chicaso &) Hint Ri Coma 
N.E. 699, 264 Ill. 97; Kankakee, etc., 
R. Co.eve Horan, 23) N.E. 62d), 8) ae 
288; Zollman v. Baltimore & O. S. W. 
R. Co:, 121 1 N.E. 135, 70: Ind.App. 395. 

[a] Tlustration.—A railroad com- 
pany maintaining & bridge over a 
stream must maintain a bridge of 
such size as will permit the passage 


N.W. 


22 B. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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struction of a stream in the construction of its 
works, unless the same resulted from improper con- 
struction,®® it has also been held that a failure to 
leave proper openings for the escape of water, in 
constructing a bridge over a stream, constitutes neg- 
hgence as a matter of law,’® and the fact that a 
bridge obstructs the flow of water tends to show 
that 1t was improperly constructed." 
ing watercourses, the same obligation rests on a 
railroad company as rests on a private owner.*? 
when a railroad company constructs a crossing over 


of all waters naturally flowing or 
having a tendency to flow in the 
stream, although such flow is accel- 
erated by artificial means to meet the 
reasonable requirements of property 
owners and the public as changed con- 
ditions and increased use may de- 
mand. Cache River Drainage Dist. v. 
Shicaso & E. 1. .R.-Co., 105-N.E. 699; 
264 Ill. 97. 


69. Alabama Great Southern R. Co. 
v. Killian, 90 So. 906, 206 Ala. 541; 
Illinois Cent. R. Co. v. Wilbourn, 21 
So. 1, 74 Miss. 284; Pennock v. Rail- 
road Co., 144 N.Y.S. 527, 159 App.Div. 
517; Touchberry v. Northwestern R. 
Wo:, 65 °S:B. 341,343, 8a S:C.7 3814) 315; 


[a] Im Indiana (1) while it has 
been held that a complaint which does 
not aver that a bridge, embankment, 
or trestle was negligently constructed 
does not state a cauSe of action 
(Cleveland, ete., R. Co. v. Wisehart, 
67 N.E. 993, 161 Ind. 208), (2) it has 
also been held that it is not sufficient 
that a railroad company construct an 
embankment and bridge so as to suit 
its own convenience and its ‘own 
standpoint as to what constitutes 
proper construction (Evansville, Mt. 
C. & N. Ry. Co. v. Scott, 114 N.E. 649, 
67 Ind.App. 121). 

{b] Raising roadbed.—A railroad 
company, authorized by law to con- 
struct its road upon its own land, if 
it constructed such in a skillful and 
proper manner, could not be made re- 
sponsible to persons receiving inci- 
dental or consequential damages, and 
there can be no recovery without al- 
legation and proof that it was not 
necessary and proper for the railroad 
company to raise the bed of its road, 
or that it was unskillfully or improp- 
erly done. Moyer v. New York Cent., 
etc., Ry. Co., 88 N.Y. 351. 


{[c] Rule applied.—(1) Where a 
railroad is authorized to construct its 
road over a given route, which in- 
volves the necessity of crossing a 
stream running through its own prop- 
erty, and its operations are confined to 
its own land and there is no trespass 
on the land of others and nothing is 
disclosed by which it is proved that 
the injurious result must necessarily 
follow the prosecution of the work 
itself, damages from flooding caused 
by a collapse of the work in ‘the course 
of construction are consequential and 
not recoverable, unless caused by mis- 
conduct, negligence, or unskillfulness. 
Pennock v. Railroad Co., 144 N.Y.S. 
527, 159 App.Div. 517. (2) If a cul- 
vert. on a railroad’s right of way is 
sufficient to take care of the stream, 
and it became obstructed without its 
knowledge, fault, or notice of it, the 
railway company has been held not 
liable for damage from overflow un- 
less it was negligent in not knowing 
thereof, or in not removing the ob- 
struction. Alabama Great Southern 
R. Co. v. Killian, 90 So. 906, 206 Ala. 
541. 

{d] Acquisition of right of way.— 
A. railroad, having acquired a right 
of way through certain lands, is not 
liable for the obstruction of water- 
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In intersect- 


If, 


courses resulting from the nonnegli- 
gent construction of its road or other 
works. Ferdon v. New York, O. & W. 
Ryvas CO er Loy ING. S. -oDey ol Ap DIDiv. 
380; Touchberry v. Northwestern R. 
Co. of South Carolina, 65 S.E. 341, 83 
S.C. 315; Touchberry v. Northwestern 
R. Co. of South Carolina, 65 S.E. 343, 
83 S.C. 314. 

(Os (GUILE, C.-& S:. BO Rye Cos vik elts, 
(Tex.Civ.App.) 135 S.W. 719. 

71. Gledhill v. State, 243 N.W. 909, 
123 Neb. 726. 

72 Ohio, ete, Ri. Coley, Thilliman, 
CaN das 2029, 43) TM 127.03 6) Aude 
359; Brown v. Cayuga, ete., R. Co., 12 
N.Y. 486. 

73. Ohio, etc., R. Co. v. Thillman, 
32 N.E. 529,.143 Lil. 127, 36 Am.S.R. 


359; Thompson v. Mobile, J. & K. C. 
Ree Cos | 610 S0.14596) 5104 e Missy (Gos 
Dahigren v. Chicago, M. & P. S. Ry. 


Co., 148 P. 567, 85 Wash. 395. 

{al Reason for rule.—‘‘Such neces- 
sary injury constitutes, in a certain 
sense, the taking of property; and 
a man’s property cannot be taken 
without compensation, even though 
the damage inflicted is the unavoida- 
ble result of a public improvement 
constructed with the highest degree 
of care and skill.” Ohio, ete., R. Co. 
v. Thiliman, 32 N.B. 529, 531, 143 Ill. 
127,36, Am:S.R,_359. 

[b] Irrespective of negligence.— 
One obstructing the natural flow of 
water through ‘a natural watercourse 
is liable, irrespective of negligence, 


for damages caused thereby to lands | 


of an upper landowner. Skinner v. 
Great Northern Ry. Co., 151 N.W. 968, 
129 Minn. 113. 


[ec] Nuisance.—A complaint, aver- 
ring obstruction of the flow of the 
water by the bridge and embankment 
of defendant, is sufficient, irrespec- 
tive of negligence. Orvis v. Elmira, 
eter, “Ry. Cowe 4b) NUYES, 136% 1 Tapp, 
tne 187 {aff 65 N.B. 1120, 172 N.Y. 

74, ‘Ala.—Mobile & O. R. Co. v. Red 
Peete Coal Co., 119 So. 606, 218 Ala. 

Ill.—Chicago, ete., R. Co. v. Henne- 
berry, 38 N.E. 1048, 153 Ill. 354 [aff 
42. TileApp. -t26).|Ohio; ete.) Rey Coy. 
Long, 52 Ill.App. 670. 


Ind.—Terre Haute, 
McKinley, 33 Ind. 274. 

Me.—Penley v. Maine Cent. R. Co., 
42, A. 233, 92 Me. 59. 


Mo.—McCormick vy. Kansas City, 
ete., R. Co., 57 Mo. 433; Brink v. Kan- 
sas City, etc., R. Co., 17 Mo.App. 177. 


Neb.—Chicago, ete., R. Co. v. An- 
dreesen, 87 N.W. 167, 62 Neb. 456. 


Or.—Davidson vy. Oregon, ete, R. 
CORN CE AO ba limOie Le 6: 


S.C.—Brown yv. Northwestern R. Co. 
of South Carolina, 70 S.E. 319, 88 S.C. 
15; Lampley v. Atlantic Coast Line R. 
Con s0NS Betis, (S.C. 156; 

Tex.—Sabine, etc., R. Co. v. Brous- 
ard, 12-S.W. 1126, -75-Tex. 597; Inter- 
national-Great Northern R. Co. v. 


Ctcrmt ey OOnmmty: 
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a natural watercourse in a skillful and proper man- 
ner, injury necessarily results to the adjoining land- 
owner, he is entitled to compensation therefor.** 
Further, an adjacent landowner may recover damages 
for injuries resulting from the construction of a 
railroad over or near a watercourse, where such in- 
juries are due to the negligent or improper construc- 
tion of the road;*+ a change of the grade of the 
banks by exeavations or cuts;7 
channel of the stream;7® a breach of duty on the 
part of the railroad company in regard to its main- 


a change in the 


Reagan, 49 S.W.(2d) 414 [aff (Civ. 
App.) 36 S.W.(2d) 564]; Gulf, ete., R. 
Co. v. Roberts, (Civ.App.) 86 S.W. 
1052; Gulf, etc., R. Co. v. Steele, 69 
S.W. 171; 29 Tex.Civ.App. 328. 

Vt.—Hatch v. Vermont Cent. R. Co., 
OE eW tag. 

Ont.—Davies v. Canadian R. Co., 19 
Ont.W.N. 194; Vanhorn v. Grand 
Trunk »~R. (Co,, 9 (U.C.C. P2645. Leen; 


Q.B. 356; McGillivray v. Great West- 
ern R. Co., 25 U.C.Q.B: 69; Anderson 
Coxe Te SU3C.@sB: 


v. Great Western R. 
126. 


[a] Fill or bax in stream caused by 
blasting rock for a railroad, which is 
not necessary and which injures a 
mill by diverting the water against it, 
gives a right of action for damages. 
Watts v. Norfolk, etc., R. Co., 19 S.E. 
521, 39 W.Va. 196, 45 Am.S.R. 894, 23 
L.R.A. 674. 


{[b] Statutory authority to build 
does not exempt the builder from lia- 
bility for damage resulting from an 
improper construction which causes 
an obstruction of the stream. Gled- 
hill v. State, 243 N.W. 909, 123 Neb. 
126% Pahlka v.. Chicago, R. I. & P. 
Ry. Co., 161 P. 544, 62 Okl. 223; Clive 
v. Norfolk & W. Ry. Co., 71 S.E. 705, 
69 W.Va. 436. 


75. St. Louis San Francisco Ry. Co. 
v. Manning, 26 S.W.(2d) 579, 181 Ark. 
517; Eaton v. Boston, ete., R. Co., 51 
N.H. 504, 12 Am.R. 147; Robinson v. 
New? York, .ete.) Ri (Con .2u) BarbeGNe 
De es ae 


[a] Rule applied.—A railway com- 
pany is liable for damage sustained by 
cutting through a bank of a stream 
and thereby diverting the overflow 
waters of the stream upon plaintiff’s 
lands which would not, but for the 
cut, have been injured. St. Louis San 
Francisco Ry. Co. v. Manning, 26 S. 
W..(2d) 579, 181 Ark. 517. 


76. U.S.—Bellah v. Phoenix Util- 
ities Co., 7 F.(2d) 406. 

Ark.—St. Louis, I. M. & S. Ry. Co. 
v. Magness, 123 S.W. 786, 93 Ark. 46. 

Cal.—Weinberg Co. v. Bixby, 196 
BZ; sor Caly Sa 


Ky.—Madisonville, H. & FE. R. Co. v. 
Kittinger, 187 S.W. 242, 143 Ky. 643. 

Ohio.— Valley R. Co. v. Franz, 4 
N.E. 88, 438 Ohio St. 623. 


Or.—Morton v. Oregon Short Line 
R. Co., 87 P. 151, 48 Or. 444, 120 Am. 
S.R. 827, 7 L.R.A.N.S. 344, 


W.Va.—Cline v. Norfolk & W. Ry. 
Co., 71 S.E. 705, 69 W.Va. 436. ” 


But see Henry v. Vermont Cent. R. 
Co., 30 Vt. 638, 73 Am.D. 329 (holding 
that a change in the channel down- 
stream, caused by defendant’s bridge, 
is so remote and uncertain a conse- 
quence that the law will not hold the 
railroad company liable for such con- 
sequences). 


[a] Changing channel.—If the di- 
rection of the flow of flood water dur- 
ing excessive rainfalls constantly 
changed, so that no engineer, how- 
ever familiar with the known habits 
of the stream, could foresee at what 


706 [67 C.J.] 


tenance and repair,’ or a failure to provide culverts, 
ditches, or drains, or to leave openings under its 
bridges or trestles sufficient to carry off all the 
water in the usual stages of the stream and in times 
of ordinary freshets,’* or failure to keep the 
in proper condition or repair,’® such as permitting 


angle the water of any flood might 
strike the bents and sway braces of a 
bridge, it could not be claimed that 
the owner of the bridge was negligent 
because it did not place the bents and 
sway braces at some particular angle 
with the longitudinal direction of the 
bridge, or with the ever-changing axis 
of the flood waters. Asher v. Pacific 
Blectric Ry. Co., 187 P. 976, 42 Cal. 
App. 712. 

[b] Causing landslide.—A railroad 
company piling unusually large quan- 
tities of stone adjacent to plaintiff’s 
land, causing land to slide into creek, 
diverting natural flow, is liable for re- 
sulting damages. Chesapeake & O. 
Ry. Co. v. Weddington, 22 S.W.(2d) 
131, 231 Ky..745. 


{[c] Negligence need not be shown. 
—If defendant damaged plaintiff's 
farm by the act of diverting the flow 
of a river in constructing a bridge 
pier, it was unnecessary to show neg- 
ligence in construction of the pier. 
Lincoln Coal Co. v. Deaton, 17 S.W. 
(2d) 249, 229 Ky. 330. 


77. West v. Louisville, etc., R. Co., 
8 Bush (Ky.) 404. 

[a] Maintenance of protecting 
wall.—A_ railroad company which 
bridges low land near a river having 
on it a wall constituting part of a 
system adopted by adjoining pro- 
prietors to prevent flooding is liable 
to one of such proprietors whose lands 
are flooded by reason of its neglect 
to keep its part of the wall in repair. 
Savannah, ete, R. Co. v. Lawton, 75 
Ga. 192. 

78. Ala.—Central of Georgia R. Co. 
v. Champion, 49 So. 415, 160 Ala. 517. 


Ark,—st., Louis, etc.,, R. Co..v, Mag- 
ness, 123 S.W. 786, 93 Ark. 46; Ft. 
Smith Light, etce., Co. v. Soard, 96 
S.W. 121, 79 Ark. 388; Kansas City, 
etc., R. Co. v. Cook, 21 S.W. 1066, 57 
Ark. 387. 

Ga.—Southern Ry. Co. v. Lester, 
125 S.E. 722, 33 Ga.App. 136. 


Idaho.—Rogers vy. Oregon-Washing- 
ton R. & Nav. Co., 156 P. 98, 28 Idaho 
609. 

I1l.—Ohio, ete., R. Co. v. Thillman, 
S2N.e 529, 148 Tk 1277 36 Am.S:R: 
359; Ohio, etc., R. Co. v. Wachter, 15 
N.E. 279, 123 Ill. 440, 5 Am.S.R. 532; 
Atterbury v. Chicago, I. & St. L. Short 
Line Ry. Co., 184 IlL.App: 330; Chi- 
cago, etc., R. Co. v. Carpenter, 125 vail 
App. 306; Wabash R. Co. v. Sanders, 
58 Ill. App. 213. 


Ind,——Pittsburgh,C,, Cy & St.) liye 
Co. v. Jessup, 125 N.E. 780, 72 Ind.App. 
844; Graham v. Chicago, etc., R. Co., 
RT ON... 567, 1055, 39° Ind. App. 294; 
Pittsburgh, etce.,, R. Co. v. Greb, 73 N 
E. 620, 34 Ind.App. 625. 


Iowa.—De Lashmutt v. Chicago, 
etce., R. Co., 126 N.W. 359, 148 Iowa 
556; Blunck v. Chicago, etc., Gey OL, 
115 N.W. 1013 [rev 120 N.W. 737, 142 


Iowa 146]; Harvey v. Mason City, 
etc., R. Co., 105 N.W. 958, 129 Iowa 
465, 113 Am.S.R. 483, 3 L.R.A.N.S. 


973; Houghtaling v. Chicago Great 
Western R. Co., 91 N.W. 811, 117 Iowa 
540; Noe-v. Chicago, etc, R. Co., 41 
N.W.. 42, 76 Iowa 360; Moore v. Chi- 
cago, etc., R.:€0;,)39 NW. 3890, 75 Iowa 
263; Sulliens v. "Chicago, etc., PCO; 
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same 


38 N.W. 545, 74 Iowa 659, 7 Am.S.R. 
501; Van Orsdal v. Burlington, etc., 
R. Co., 9 N.W. 379, 56 Iowa 470. 


Kan.—Broadway Mfg. Co. v. Leav- 
enworth Terminal R., ete., Co., 106 P. 
1034, 81 Kan. 616, 28 L.R.A.N.S. 156. 


Madisonville, H. & HB. R. Co. 
v. Graham, 144 S.W. 737, 147 Ky. 604; 
Madisonville, ete., R. Co. v. Thomas, 
130 S.W. 975, 140 Ky. 148; Madison- 
ville, etc., R. Co. v. Renfro, 127 S.W. 
508. 


Me.—Penley v. Maine Cent. R. Co., 
AD A 2384592) Mex ,5 9) 

Md.—Western Maryland R. Co. v. 
Martin, 73 A. 267, 110 Md. 554; Balti- 
more, ete,;,°R.,Co. vs Hackett, 39, A. 
510, 87 Md. 224. 

Mass.—Bryant v. Bigelow Carpet 
Coz, lol Masse 490 


Miss.—Alabama, ete, R. Co. v. 
Beard, 48 So. 405, 93 Miss. 294; Mis- 
sissippi, ete., R. Co. v. Archibald, 7 So. 
212, 67 Miss. 38; Mississippi Cent. 
R. Co. vy. Mason, 51 Miss. 234; Missis- 
sippi Cent. R. Co. v. Caruth, 51 Miss. 
ils 


Mo.—Powers v. St. Louis, etc, R. 
Co., 71 Mo.App. 540 [aff 57 S.W. 1090, 
158 Mo. 87]. 


Mont.—Fordham v. Northern Pac. 
R. Co., 76 P. 1040, 30 Mont. 421, 106 
Am.S.R. 729, 66 L.R.A. 556. 


Neb.—Anderson v. Chicago, B. & Q. 
R. Co., 167 N.W. 559, 102 Neb. 497; 
Chicago, ete., R. Co. v. Andreesen, 87 
N.W. 167, 62 Neb. 456; McCleneghan 
v. Omaha,. etc., R. Co.,, 41 N. WwW. 350, 
25 Neb. 523, 18 Am.S.R. 508. 


N.H.—March vy. Portsmouth, ete., R. 
Co-7-19) Nu 3:72. 


N.Y.—Wilson v. Pennsylvania R. 
Cop IASON. S? 1101129 5App: Dive18214 
Howard v. Buffalo, 122 N.Y.S. 1095, 
151 wApp Div. 198) faffi 135 IN. ¥.S. 303, 
151 App.Div. 198 (rev 105 N.E. 426, 
2A MNSY 245). 


N.C.—Price v. Norfolk-Southern R. 
Co., 102 S.E. 308, 179 N.C. 279; Knight 


v. Albemarle, ete., R. Co., 15 S.E. 929, 
111 N.C. 80. 
Okl1.—Cole v. Missouri, etc., R. Co., 


94 P. 540, 20 Okl. 
268. 


Pa.—Mulligan v. ‘Pennsylvania R. 
Co. %3.-A5.10685.225) Pa. (76: Browni.-v: 
Pine Creek R. Co., 38 A. 401, 183 Pa. 
283 Mick Vv, Pennsylvania, R. Co, 27 
A. 783, 157 Pa. 622; Matteson v. New 
York Cent., etc., R. Co., 40 Pa.Super. 
234; Miller v. Buffalo, ete, R. Co., 
29 Pa.Super. 515. 


S8.C.—Jones v. Seaboard Air Line R. 
Co., 45 S.BH. 188, 67 Sic. 181: 


Tex.—International-Great Northern 
R. Co. v. Reagan, (Civ.App.) 36 S.W. 
(2d) 564 [aff 49 S.W.(2d) 414]; Mis- 
sour, ‘etc: R.. Co. v." Cannon, (Civ, 
App.) ieee S.W. 661; Missouri, ete., aS 
Con ya Dubose; (Civ. App.) 95 S.W. 
588;.. Missouri, ete:, R. ‘Co. vy. Bell, 
(Civ.App.) 93 S.W. 198; Gulf, ete, R. 
Co. v. Harbison, (Civ.App.) 88 S.W. 
452 [aff.90 S.W. 1097, 99 Tex. a 
Taylor vy. San Antonio, ete., R. Co., 83 
S.W. 738, 36 Tex.Civ.App. 658; Inter- 
national, ete., R. Co. v. Davis, (Civ. 
App.) 29 S.W. 483. 


Vt.—Eagan vy. Central Vermont R. 


227, 15 L.R.A.N.S. 


the culverts or other vents to become clogged or ob-_ 
Although a railroad in the original con-_ 
struction of its bridge and roadbed may have used 
reasonable eare, yet, 
proved them insufficient, it would be its duty to im- 
prove them,®! and the original construction would 
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if subsequent developments 


Co., 69 A. 732, 81 Vt. 141, 130 Am.S:R, 
1031,, 16- L.R.A.NS. 9285. Hatehiive 
Vermont Cent. R. Co., 25 Vt. 49. See 
Jones v. Western Vermont R. Co., 27 
Vt. 399, 65 Am.D. 206 (dictum). 


Va.—American Locomotive Co. vy. 
Hoffman, 61 S.E. 759, 108 Va. 363, 128 
Am.S.R. 953. 


W.Va.—Neal v. Ohio River R. Co., 
34 S.E. 914, 47 W.Va. 316. 


Wis.—Goddard v. Chicago, etce., 
Co., 126 N.W. 666, 143 Wis. 169. 


Alta.—Townsend Vv. Canadian 
Northern R. Co., 17 Alta.L. 289, 65 
Dom.L.R. 85. 


B.C.—McCrimmon v. British Colum- 
bia Electric R. Co., Ltd., 22 B.C. 76. 


Ont.—Sullivan y. Canadian North- 
ern R. Co., 14 Ont.W.N. 93; Vanhorn 
v. Grand’ Trunk R. Co., 9 U.C.C.P2 264 
18 U.C.Q.B. 356; McGillivray v. Great 
Western R. Co., 25 U.C.Q.B. 69; Car- 
ron v. Great Western R. Co., 14 U.C. 
@.B. 1192: 


Que.—Robitaille v. Canadian Pac. 
R. Co., 15 Que.Super. 246. 


[a] Failure to remove girder.— — 
Where a railroad company, on com- 
plaint that its bridge over a stream 
was an obstruction to the escape of 
flood water, promised to remedy the 
difficulty, and altered the bridge, but 
did not remove the chief obstruction, 
an iron girder resting on piling, except 
to move it from under the pridge and 
leave it still spanning the stream as 
before, the railroad was liable for in- 
juries. to adjoining lands by floods 
which otherwise might have passed 
under the bridge. South Side Realty 
Co. v: St) Louis! & Sieh) Re Co., 134783 
W. 1034, 154 Mo.App. 364. 


[b] Negligent obstruction causing 
overflow.—Although waters overflow- 
ing the bank of a stream are to be con- 
sidered as surface waters, yet, if such 
overflow is caused by one who negli- 
gently obstructs the natural course 
of the stream, he is liable for any loss 
that ensues. Hoelschér v. Missouri, 
one Ty Ry. .Cos, G(Mo-App.e 182 S.w. 

79. West v. Louisville, ete., R. Co., 
8 Bush (Ky.) 404; Bryant v. Bigelow 
Carpet Co., 1381 Mass. 491; Payne v. 
Kansas City, ak Ie REL 20 S.W. 322, 
UL2: VNCO GT RRA 628. 


80. Ala.—Southern R. Co. vy. Plott, 
31 So. 33,131, Ala. 312. 


Tll.—St. Louis, ete., R. Co. v. Brown, 
34 Ill. App. 552. 


Ind.—Southern Ry. Co. v. Weiden- 
wee nek 109 N.E. 926, 61 Ind.App. 


Ky.—Frazier v. Louisville & N. R. 
Co., 21 S.W.(2d) 140,. 231 Ky. 107; 
Wallingford Vv. Maysville, ete., R. Co., 
107 S.W. 781, 32 Ky.L. 1049. 


Mo.—Temple v. St. Louis, ete, R. 
Co., 83 Mo.App. 64. 


N.Y.—Strong v. Rutland R. Co., 106 
N.Y.S. 85, 121 App.Div. 391; Branson 
v. New York Cent., etc., R. Co., O7INies 
S. 788, 111 App.Div. 727, 


Pa.—Fick v. Pennsylvania R. Co., 
27 A. 783, 157 Pa. 622. 


Sl. Missouri, K. &'0) “Ry. Coli 
Johnson, 126 P. 567, 34 Okl. 582; Gulf, 
ete., Ry. Co. v. McGowan, 11 S.W. 336, 
78 Pex: “365. 


R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 28-29] 


not be a defense to an action for injuries from flow- 
age.°? The fact that plaintiff acquired the land 
after the embankment was made is immaterial.** 
It is not the duty of an adjacent landowner, whose 
lands may be injured thereby, to tell the railroad 
how to construct its embankments.** 


Continuing duty. The duty thus cast on railway 
companies, to provide for the passage of water, is 
a continuing one, and devolves on them just as much 
in the change of the construction of their roadbeds 
by filling up trestles and making them into em- 
bankments as it did in the beginning when the road- 
beds were originally constructed.** 


Notice to abate. Where a railroad has notice, or 
should have known from facts of which it had knowl- 
edge, of the insufficiency of a bridge to permit pas- 
sage of the water in times of ordinary flood, no 
notice and request to abate the nuisance is required 
to make the railroad company liable for injuries 
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Ice jam under bridge. Before a railway company 
can be made liable for an ice jam obstructing the 
flow of the stream under its bridge, it must be shown 
that the company had knowledge, actual or con- 
structive, of the existence of such jam, and failed 
or refused, within a reasonable time, after acquiring 
such knowledge, to take action for its removal.** 


[§ 29] (b) Degree of Care and Skill Required in 
Construction. In the construction of bridges, cul- 
verts, or embankments, engineers of at least ordinary 
knowledge and skill should be employed,*® although 
liability will be imposed for any lack of skill or im- 
proper judgment in the particular case, no matter 
what their general skill or competency may have 
been.®® The builders of such works are bound to 
use ordinary care to build so as not to obstruct, 
to the damage of others, floods such as may reason- 
ably be expected,°®® including such unusual floods as 
may reasonably be foreseen,®1 whether they are 


occasioned thereby.*® 


Se.)  MAISSOUTIVAKpioon lL. RY.. Go. Ve 
Johnson, 126 P. 567, 34 Okl. 582; Gulf, 
etc., Ry. Co. v. McGowan, 11 S.W. 336, 
ToULLese Nop De 

fa] MTllustration.—Although a rail- 
road company used due care in the 
construction of its embankment and 
bridge, wher an unusually high flood 
proved it to be insufficient, it was 
the duty of the railroad company to 
improve the structure, and when an- 
other unusual flood occurred, the rail- 
road company was liable, although the 
second flood was of such a nature as 
to be unprecedented except for the 
former one. Missouri, K. & T. Ry. Co. 
vy. Johnson, 126 P. 567, 34 Okl. 582. 

Sao" Gulf, ¢tc5> R.."Co.) v.) Moore, 
(Tex.Civ.App.) 81 S.W. 569. 

84. Madisonville, H. & E. R. Co. v. 
Renfro, (Ky.) 127 S.W. 608. 

85. Missouri Pac. R. Co. v. Nichols, 
279 S.W. 354, 170 Ark. 1194. 


86. Chicago, R. I. & P. Ry. Co. v. 
Bahr, 188 P. 1058, 78 Okl. 78. 

[a] Tlustration.Where the les- 
see operates a railroad, and prior to 
its lease bridges and embankments 
on the right of way were insufficient 
to carry off waters of a watercourse 
crossed by the railroad in times of 
ordinary flood, and caused them to 
overflow adjacent lands to their dam- 
age so as to cause a nuisance, and the 
lessee knew or should have known 
of insufficiency of such bridges, etc., 
no notice or request to abate the 
nuisance is necessary to make it li- 
able for such overflow. Chicago, R. 
i, Spe ny. Co. Vv... Bahr, 188 P1058, 
78 Okl. 78. 


87. Town of Denton v. Chicago, 
Maiearsitieney Aye COj..206). F684, 063 
Mont. 70. ' 

ss. Ala.—Southern R. Co. v. Plott, 
SLleso. 3d, let Ala.o312: 


Cal.—Asher v. Pacific Electric Ry. 
Co., 187 P. 976, 42 Cal.App. 712. 


Ind.—Southern Ry. Co. v. Weiden- 
brenner, 109 N.E. 926, 61 Ind.App. 314. 


Kan.—Riddle v. Chicago, R. I. & P. 
Ry. Co., 128 P. 195, 88 Kan. 248; Atchi- 
SON) OlCG eine COw Vantermans 3 Dewey 
817, 74 Kan. 77. 


Mont.—Heckaman y. Northern Pac. 
Ry. Co., 20 PB. (2d) 258. 

N.Y.—Drake v. New York, etc., R. 
Co., 27 N.Y.S. 739, 75 Hun 422 [aff, 45 
N.E. 1131, 151 N.Y. 648]. 

Or.—Price v. Oregon R. Co., 83 P. 
843, 47 Or. 350. 

W.Va.—Uhl1 v. Ohio River R. Co.. 
49 S.E. 378, 56 W.Va. 494, 107 Am.S.R. 


968, 68 L.R.A. 138, 3 Ann.Cas. 201. 

[a] Ice.—In erecting a bridge the 
builder is called on to exercise the 
requisite skill to adopt a plan neces- 
sary to avoid obstructions to the flow 
of the stream in ordinary conditions 
and the untoward consequences of the 
formation of a dam by the accumula- 
tion of ice in times of ordinary fresh- 
ets. Matteson v. New York Cent. & 
H. R. R. Co., 40 Pa.Super. 234. 

89. Houghtaling v. Chicago North 
Western R. Co., 91 N.W. 811, 117 Iowa 
540; Gledhill v. State, 243 N.W. 909, 
123 Neb. 726. 

90. U.S.—Central Trust Co. v. Wa- 
bash, ete., R. Co., 57 Fed. 441. 


Ala.—Atianta, & St. A. By Ry. Co: 
v. Knight, 100, So. 233, 211 Ala. 213; 
Southern R. Co. v. Plott, 31 So. 33, 
137 Atay, 325 

Ark.—Missouri Pac. R. Co. v. Nich- 
ols, 279 S.W. 354, 170 Ark. 1194. 


Cal.—Asher v. Pacific Electric Ry. 
Gos, 187 Pr.976,, 42\ CaliApps 712. 


Fla.—Davis v. Ivey, 112 So. 264, 93 
Fla. 387 [cert den 48 S.Ct. 19, 275 U.S. 
526, 72 L.Ed. 407]. 

111.—Ohio, ete., R. Co. v. Thillman, 
82 N.H. 529, 143 Ill. 127, 36 Am.S.R. 
359; Miller v. Mobile & O. R. Co., 265 
Tll.App. 414; Wabash R. Co. v. Sand- 
ers, 58 Ill.App. 2138. 


Ind.—Southern Ry. Co. v. Weiden- 
brenner, 109 N.E. 926, 61 Ind.App. 314; 
Vandalia R. Co. v. Yeager, 110 N.E. 
230, 60 Ind.App. 118. 


Ind.T.—Foreman vy. Midland Val- 
ley R. Co., 104 S.W. 806, 7 Ind.T. 478. 


Iowa.—Thompson vy. Illinois Cent. 
R. Co., 158 N.W. 676, 177 Iowa 328; 
Houghtaling v. Chicago Great West- 
ern R. Co., 91 N.W. 811, 117 Iowa 540; 
Noe v. Chicago, ete., R. Co., 41 N.W. 
42, 76 Iowa 360. 

Kan.—Riddle v. Chicago, R. I. & P. 
Ry. Co., 128 P. 195, 88 Kan. 248; Broad- 
way Mfg. Co. v. Leavenworth Termi- 
nal Ry. & Bridge Co., 106 P. 1034, 81 
Kan. 616, 28 L.R.A.N.S. 156; Atchi- 
son, ete., R. Co. v. Herman, 85 P. 817, 
74 Kan. 77. 


Ky.—Madisonville, H. & E. R. Co. 
v. Wiar, 138 S.W. 255, 144 Ky. 206; 
Madisonville, H. & E. R. Co. v. Kit- 
tinger, 1387 S.W. 242, 143 Ky.. 643; 
Madisonville, H. & E. R. Co. v. Thom- 
as, 130 S.W. 975, 140 Ky. 148; Wall- 
ingford v. Maysville, etc., R. Co., 107 
S.W. 781, 32 Ky.L. 1049. 

Md.—Western Maryland R. Co. v. 
Martin, 73 A. 267, 110 Md. 554. 


Mont.—Heckaman y. Northern Pac. 


Ry. Co., 20 P.(2d) 258. 


Neb.—Anderson vy. Chicago, B. & Q. 
R. Co., 167 N.W. 559, 102 Neb. 497. 


N.Y.—Bellinger v. New York Cent. 
R. Co., 23 N.Y. 42; Wilson v. Penn- 
sylvania R. Co., 113 N.Y.S. 1101, 129 
App.Div. 821. 


N.D.—State v. Minneapolis, St. P. & 
Si ae Ry. ‘Co., -150' NOW 463,28 Ni 


Or.—Price v. Oregon R. Co., 83 P. 
843, 47 Or. 350. 


Pa.—Fick v. Pennsylvania R. Co., 
27° A. (783, 157 Pa. 622: 


Tex.—Gulf, etc., R. Co. v. Dunlap, 
(Civ.App.) 26 S.W. 655. 


Va.—Southern Ry. Co. v. Neal, 135 
S.E. 703, 146 Va. 229 [quot Cyc]; City 
of Richmond vy. Cheatwood, 107 S.E. 
830, 1830 Va. 76; Southern Ry. Co. v. 
White, 104 S.E. 865, 128 Va. 551. 


Wash.—Dahlgren vy. Chicago, M. & 
ae Ry. Co., 148 P. 567, 85 Wash: 

W.Va.—Uhl v. Ohio River R. Co., 
49 S.E. 378, 56 W.Va. 494, 107 Am.S.R. 
968, 68 L.R.A. 138, 3 Ann.Cas. 201. 


Wis.—Goddard v. Chicago, B. & Q. 
R. Co., 126 N.W. 666, 143 Wis. 169. 

[a] Leaving of piling.—The leav- 
ing of piling, used while constructing 
a railroad bridge across a river, stand- 
ing after its completion at such 
height as to collect débris and cause 
the river to overflow its banks, is neg- 
ligence which renders the company 
liable for damages to adjacent prop- 
erty, caused by the overfiow. Hagge 
v. Kansas City Southern R. Co., 104 
1D SORA 

[b] Arid regions.—Where the road 
is constructed through an arid coun- 
try, where very heavy rainfalls may 
be reasonably expected, this fact must 
be taken into account in providing 
the necessary culverts. Texas, etc., 
R. Co. v. Whitaker, 82 S.W. 1051, 36 
Tex.Civ.App. 571. 


[ec] Unusual for time of year.—A 
railroad company in constructing an 
embankment of its road must take 
notice of floods and rainfalls that may 
reasonably be expected some time to 
occur in that vicinity, and must use 
care so to construct it as to carry 
them off; and not having done. so it 
is no defense to an action for dam- 
ages to adjacent land from waters 
backed up by the embankment that 
the rainfall was unusual merely for 
that time of the year. Madisonville, 
H. & EB. R. Co. v. Renfro, (Ky.) 127 S. 
Ww. 508. 


91. Ala.—Buckelew v. Lusk, 73 So. 


~ 
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likely to be frequent or of rare occurrence.” 
not necessary, in order to hold a railway company 
hable for negligence in constructing a trestle, bridge, 
that the particular consequence 
could, by the exercise of ordinary eare, have been 
anticipated,®* it being sufficient if the probable in- 
jurious consequence that occurred could have been 
anticipated by the exercise of reasonable care,®* and 
not the number of intervening agencies that might 
arise in the bringing about of such consequences.®?® 


or embankment, 


Common custom. 


91735198, Ala. 519. 


Ark.—Kansas City, ete., R. Co. v. 
Cook, 21 S.W. 1066, 57 Ark. 387. 


Cal.—Asher v. Pacific Electric Ry. 
Co., 1877 P. 976, 42 Cal.App, *712. 

Idaho.—Rogers v. Oregon-Washing- 
ion R. & Nav. Co., 156 P. 98, 28 Idaho 


Ill.—Drda v. Illinois Terminal R. 
Co., 210 Ill.App. 640; Illinois Cent. R. 
Co. v. Heisner, 45 Ill.App. 143. See 
Dettmer y. Illinois Terminal R. Co., 
210 Ill.App. 653. 


Ind.—Zollman v. Baltimore & O. S. 
W. R. Co., 121 N.E. 135, 70 Ind.App. 
395: Cleveland, C., C. & St. L. Ry. Co. 
v. Woodbury Glass Co., (App.) 120 N. 
KE. 426;: Dunn v. Chicago, L. & L. Ry: 
Co., 114 N.B. 888, 63 Ind.App. 553. 


Iowa.—Estes v. Chicago, B. & Q. R. 
Co., 141: N.W. 49, 159 Iowa 666: 
Houghtaling v. Chicago Great West- 
ern R. Co., 91 N.W. 811, 117 Iowa 540. 

Kan.—Union Trust Co. v. Cuppy, 26 
Kan. 754, 

Mont.—Heckaman v. Northern Pac, 
Ry. Co:, 20 P.(2d), 258. 

N. Y.—Higgins v. New York, etc., R. 
C@o., 29 N.Y.S. 563, 78 Hun 567. 

Okl.—Pahlka v. Chicago, R. I. & P. 
Ry. Co., 161 P. 544, 62 Okl. 223. 


Or.—Price v. Oregon R- Co., 83 P. 
843, 47 Or. 350. 
Tex.—San Antonio, etc., 


REECOm Ve 

Kiersey, 86 S.W. 744, 98 Tex. 590. . 
Va.—Southern Ry. Co. v. Neal, 135 

S.E. 703, 146 Va. 229 [quot Cyc]. 

“It [the railway company] is not 
bound to provide for unprecedented 
floods, but must anticipate and make 
provision for such floods as may oc- 
cur in the ordinary course of nature. 
It must foresee and provide for un- 
usual storms, such as occasionally oc- 
cur, whether they, be called ordinary 
or extraordinary.” Houghtaling v. 
Chicago Great Western R. Co., 91 N. 
W. 811, 117 Iowa 540. 


[a] Flood channelL—The flood 
channel of a stream cannot be ob- 
structed without rendering the par- 
ties so acting liable in damages to 
anyone injured thereby. Dunn vy. Chi- 
cago, I. & L. Ry. Co., 114 N.E. 888, 63 
Ind.App. 553. 

92. Southern R. Co. v. Plott, 31 So. 
33, 131 Ala. 312. 

[a] Within memory of man.—lIf 
at the time of the construction of a 
railroad bridge over a watercourse 
extraordinary inundations have oc- 
curred within the memory of men then 
living, their recurrence should be an- 
ticipated and provided against. South 
Side Realty Co. v. St. Louis & S. F. 
R. Co., 134 S.W. 1034, 154 Mo.App. 364. 


93. Evansville, Mt. C. & N. Ry. Co. 
v. Scott, 114 N.E. 649, 67 Ind.App. 121; 


Schmeckpepper v. Chicago, etc., R. 
Co., 93 N.W. 5338, 116 Wis. 592. 
94. Evansville, Mt. C. & N. Ry. Co. 


v. Scott, 114 N.E. 649, 67 Ind.App. 121. 
95. Evansville, Mt. C. & N. Ry. Co. 


In intersecting a stream, it is 


/ 
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ibiis 


provide against 


v. Scott, Supra. 


96. Lyon v. Chicago, M. & St. P. 
Ry. Co. of Montana, 121 P. 886, 45 
Mont. 33. 


97... Lyon.v., Chicago; M..& St. P. 
Ry. Co. of Montana, supra. 


98. “Act of God” see 1 C.J. p 1172. 


99. U.S.—Central Trust Co. v. Wa- 
bash,;,6te.,-R. «Co., 57 B442. 


Ala.—Southern R. Co. v. Plott, 31 
SOunsewewot sAlayee las 


Ark.—Kansas City, etc., 
Cook, 21 S.W. 1066, 57 Ark. 387. 


Il1l.—Ohio, etc., R. Co. v. Nuetzel, 32 
N.E. 529, 143 Ill. 46; Drda v. Illinois 
Terminal R. Co., 210 Ill.App. 640. 


Ind.—Zollman vy. Baltimore & O. S. 
IWe? Re 1 On 1215 NY 8 SOL nid sApp, 
395; Vandalia R. Co. v. Yeager, 110 
N.E. 230, 60 Ind.App. 118. 


Iowa.—Thompson vy. Illinois Cent. 
Rin Cor, U5 8) NEW 6U6y  LiTetowan sac 
Wim. Tackaberry Co. v. Simmons 
Warehouse Co., 152 N.W. 779, 170 
Iowa 203;. Estes v. Chicago, B. & Q. 
R. Co., 141 N.W. 49, 159 Iowa 666; 
Vyse v. Chicago, ete., R. Co., 101 N.W. 
736, 126 Iowa 90; Houghtaling v. Chi- 
cago Great Western R. Coa 91 N.W. 
811, 117 Iowa 540; Blunck vy. Chicago, 
eves, Ee Cos,” 115 NOW... LOLS mew ion 
ween. grounds 120 N.W. 737, 142 Iowa 
146]. 


Kan.—Clements v. Phoenix Utility 
Co., 237 P. 1062, 119 Kan. 190; Atchi- 
son, ete!, RY Co. vs Herman,:$5 P: 817, 
74 Kan. 77. 


Ky.—Fordson Coal Co. y. Pleasnick, 
287 Sew. 11, 215 Ky. 794; Hodgkin: v. 
Louisville & N. R. Co., 264 S.W. 760, 
204 Ky. 339; Louisville & N. R. Co. 
ve, Conn, 7179S: WwW. 1195, 1Lé66- Ky. -827s 
Chicacowr Sti Le accqiNe Om Rs CO. Ve 
Hoover, 143 S.W. 770, 147 Ky. 33 [mod 
143 S.W. 1199, 147 Ky. 645]; Southern 
R. Co. v. Harrodsburg A. M. BE. Church, 
121 S.W. 972; Wallingford v. Mays- 
ville, ete:, R. Co., 107 S.W. 781, 32 Ky. 
L. 1049. 


Me.—Palmyra v. Waverly Woolen 
Co., 58 A. 674, 99 Me. 134. 

Minn.—Treichel y. Great Northern 
R. Co., 82 N.W. 1110, 80 Minn. 96. 

Miss.—Kansas City, ete., R. Co. v. 
Smith, 17 So. 78, 72 Miss. 677, 48 Am. 
San o09) 27 2 EARoAL 762. 


Mo.—King v. Lusk, (App.) 196 S.W. 


Re CO.Ns 


67; Sherwood v. St. Louis S. W. Ry 
Co., (App.) 187 S.W. 260; Coleman 
nie Kansas City, ete, Ry ion 36 No 


App. 476. See Powers v. St. Louis, 
ete., R. Co., 71 Mo.App. 540 [aff 57 S. 
W. 1090, 158 Mo. 87] (dictum). 


Mont.—lLyon v. Chicago, M. & St. 
P. Ry. Co. of Montana, 121 P. 886, 45 
Mont. 33. 


Neb.—Smith v. Chicago, ete., R. Co., 
115 N.W. 755, 81 Neb. 186; Chicago, 
éte.,, BR. Co. vs Buel, 107 Now: 590, °76 
Neb. 420. 

N.Y.—Gordon v. Ellenville, ete., R. 


Co., 88 N.E. 14, 195 N.Y. 137, 47 L.R.A. 
N.S. 462. 


[§§ 29-3 


not the common custom in constructing a passage- 
way for water which exonerates from lability,®?° 
but proof of the custom, coupled with proof that it 
is the usage of ordinarily prudent and careful men 
under like cireumstances, will absolve the builder 
from a charge of negligence.®* 


[§ 30] (c) Extraordinary Rains and Floods.°® 
builder of a bridge or embankment is not bound to 


A 


floods of which the usual course 


of nature affords no premonition,®® but, if there was 
negligence in the construction of the bridge, embank- 


Ohio.—Steele vy. Baltimore & O. R. 
Co., 15 OhioApp. 266; Steele v. Balti- 
more, etc., R: Co., 32 OhioC.A. 253s 

Or.—Price v. Oregon R. Co., 83 P. 
843, 47 Or. 350. 

Pa.—Karchner v. Pennsylvania R. 
Co., 67 A. 644, 218 Pa. 309; Berninger 
v. Sunbury, ete., R. Co., 53 A. 361, 203 
Pa. 516; Fick v. Pennsylvania R. Co., 
27 A. 783, 157 Pa. 622; Baltimore, ete., 
R. Co. v. Sulphur Spring Independent 
School Dist., 96 Pa. 65, 42 Am.R. 529; 
Pittsburg, ete., R. Co. v. Gilleland, 56 
Pa. 445, 94 Am.D. 98; Matteson y. 
New York Cent. & H. R. R. Co., 40 Pa. 
Super. 234; Taylor v. Canton Tp., 30 
Pa.Super. 305; Keats v. Luzerne Coun- 
ty Gas Co., 29 Pa.Super. 480; Ritchie 
v. Pittsburgh, ete., R. Co., 14 Pittsb. 
Leg.J.N.S. 424, 31 Pittsb.Leg.J. 424. 


8.C.—Welch v. Atlantic Coast Line 
R.'Co-, 102 SE 7865-114 0S. CP 7, 

Tex.—San Antonio, ete., R. Co. v. 
Kiersey, 86 S.W. 744, 98 Tex. 590; 
Gulf, ete., R. Co. v. McGowan, 11 S. 
W.. 336; 73, Tex. 355: .Jtousten) crorm 
Ri, Co. v.; Parker, 50. Tex. 330; - Guilty 
ete., R. Co. v. McClerran, (Civ.App.) 
91 S.W. 653. 


Vt.—Eagan v. Central Vermont R. 
Co., 69 A. 732, 81 Vt. 1415130 Am: Saka 
1031, 16 L.R.A.N.S. 928. 


Va.—City of Richmond v. Cheat- 
wood, 107 S.E. 830, 130 Va. 76; Ameri- 
ean Locomotive Co. v. Hoffman, 54 
S.E. 25, 105 Va. 343, 6 L.R.A.N.S. 252, 
8 Ann.Cas. 773. 

Wash.—Morton v. Hines, 
1016, 112 Wash. 612. 


W.Va.—Taylor v. Chesapeake & O. 
Ry. Co., 100 S.E. 218, 84 W.Va. 442) 
7 A.L.R. 112; Uhl v. Ohio River R. Co., 
49 S.E. 378, 56 W.Va. 494, 107 Am.S.R. 
968, 68 L.R.A. 138, 3 Ann.Cas. 201. 


See Velte v. U. S., 45 N.W. 119, 76 
Wis. 278 (dictum). 


[a] Flood held not to be act of 
God.—Evansville, Mt. C. & N. Ry. Co. 
v. Scott, 114 N.E. 649, 67 Ind.App. 121. 


[b] Brush washed down by extra- 
ordinary downpour.—A railroad is not 
liable for damage to plaintiffs’ lands 
by flooding, when the road’s adequate- 
ly constructed culvert across a creek 
was stopped up by brush washed down 
by an extraordinary downpour. Ches- 
apeake & O. Ry. Co. v. Adkins, 180 S. 
Was DL kG? Kye 2.9. 

{c] Without proof of negligence, 
in case of an unprecedented flood, a 
railroad is not liable for failing to 
construct bridges and culverts suffi- 
cient to carry off water under ordi- 
nary circumstances. Chicago, R. L. & 


L920 ere 


P. Ry. Co. v. Turner, 284 P. 855, 141 
Okl. 267. 
[d] Building pier in stream.—Iin 


an action for injuries to land caused 
by a railroad company building a 
bridge pier in a stream, it is error to 
charge that, although the company 
had a right to bridge the stream, it 
would be liable for any injury caused 
by any change, modification, or inter- 
ference with the natural flow of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


non 


Rc. 


§§ 30-31] 


ment, or other work, which contributed to,! or was 
the proximate cause of,? the injury, it is no defense 
that the flood was unexampled or overwhelming. 
However, although defendant may have been neg- 
ligent in the eonstruction of the bridge, trestle, or 
embankment, if, due to an unprecedented flood, the 
same injury to plaintiff would have occurred in the 
absence of such negligence, defendant’s negligence is 
not the proximate cause of plaintiff’s damage, and 
defendant is not liable therefor.* An extraordinary 
flood is one the eoming of which is not to be fore- 
seen from the natural course of nature, and the 
destructiveness of which could not have been an- 
ticipated and prevented by ordinary foresight ;+ 
while an ordinary flood is one, the repetition of which, 
although at uneertatin intervals, by ordinary dili- 
gence could be anticipated.® The test whether or not 
a flood is such as to be deemed an act of God ap- 
parently is whether after considering the laws of 
hydraulies,® the natural formation of the country,’ 
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the character of the stream,® its habits and history, 
to the extent of learning its probable behavior un- 
der conditions which experience has shown are like- 
ly to recur,® a prudent man would have anticipated it. 
The fact that similar floods had occurred has been 
held to tend strongly to show that they were not 
so extraordinary and unusual that they might not 
reasonably have been expected to oceur.?° 


Burden of proof. The burden of proof is on the 
party seeking to establish that a flood was of such 
an extraordinary nature as to constitute an act of 
God. 


[§ 31] d. Grants, Licenses, and Prescription.!? 
Contracts between riparian owners regulating their 
respective rights to build embankments and to main- 
tain flood gates are valid and enforceable.1? In con- 
struing a grant to determine whether or not a right 
to obstruct the stream was given, it is important. to 
consider the object of the grant, the situation of 


water, as such instruction would per- 
mit a recovery for injuries incidental- 
ly ensuing from a careful and proper 
exercise of a legal right. Braine v. 
Northern Cent. R. Co., 66 A. 985, 218 
Pa.St. 43. 

1. U.S.—Oregon-Washington R. & 
Nav. Co. v. Williams, 268 F. 56. 

Ark.—Ford v. Missouri Pac. R. Co., 
271 S.W. 967, 168 Ark. 884. 


Iil.—Drda v. Illinois Terminal R. 
Co., 210 Ill.App. 640. 


Ind.—Zollman vy. Baltimore & O. S. 
Waki Oo. bad INene135,.702 Ind. App, 
395; Evansville, Mt. C. & N. Ry. Co. 
v. Scott, 114 N.E. 649, 67 Ind.App. 121. 


Iowa.—Thompson v. Illinois Cent. 
R. Co., 158 N.W. 676, 177 Iowa 328; 
Vyse v. Chicago, ete., PEC Orn Od NG, 
W. 736, 126 Iowa 90. 

Ky.—Polk v. Illinois Cent. R. Co., 
195 S.W. 129, 175 Ky. 762 [quot Cyc]. 


Mo.—Bailey v. Wabash Ry. Co., 
(App.) 207 S.W. 82. 


Okl.—Pahlka v. Chicago, R. I. & 
rye CO. mLol: Bo O44 62 Ole 223: 
Chicago, R. I. & P. Ry. Co. v. McKone, 


127 P. 488, 36 Okl. 
(0o¢eeeMaASSourl, UKE “Si. MRy.4, Co: hv: 
Johnson, 126 P. 567, 34 Okl. 582. 


S.c.—Jones v. Seaboard Air Line R. 
C0445 S.H. 188) 67S. Cr 181: 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Stearnes, (Civ.App.) 185 S. 
W. 646. 


Va.—Southern Ry. Co. v. Neal, 
SE. 7103, 146Va. 229: [quot Cye]. 


“Where the injury complained of is 
to some extent the result of the 
wrongful or negligent participation 
of man the consequences are regarded 
as~exclusively of human origin in so 
far as concerns the question of lia- 
bility, and the situation is removed 
from the scope of the rules that gov- 
ern in case of the acts of God.” Zoll- 
man v. Baltimore & O. S. W. R. Co., 
121 N.E. 135, 142, 70 Ind.App. 395: 


[a] Tlustration.—A railroad com- 
pany, which filled in a side channel 
of a river through which it was ob- 
vious that the water flowed in time 
of flood, cannot claim exemption from 
liability for the flooding of land above 
because of such obstruction, on the 
ground that the freshet was so un- 
precedented as to be an act of God. 
Oregon-Washington R. & Nav. Co. v. 
Williams, 268 F. 56. 


[b] Unprecedented flood must be 
sole cause.—An unprecedented rain- 
fall and resulting flood, to excuse lia- 


41, 42 L.R.A.N.S. 
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bility as an “act of God,’ must not 
only be the proximate, but the sole, 
cause of the injury, and if the injury 
occasioned by an “act of God’ would 
not have occurred unless defendant’s 
negligence codperated therewith as an 
efficient and contributing cause, de- 
fendant is liable. Chicago, R. I. & P. 
Ry. Co. v. Bahr, 188 P. 1058, 78 Okl. 
78; Pahlka v. Chicago, ARs ise So 1 iP: 
Ry. Co., 161 P. 544, 62 Okl. 223; Mis- 
souri, K. & T. Ry. Co. Vi Johnson, 126 
P. 657, 34 OkKl. 582. 


2. Miller v. Mobile & O. R. Co., 
265 Ill.App. 414; Heckaman vy. North- 
ern Pac. Ry. Co., (Mont.) 20 P.(2d) 
2005 (CHICA ORIN. I, uécz Pa RY, -COw Vi. 
Morton; 156 7eeo 917, 57 eOkl., Wl: 


[a] Tllustration.—Where evidence 
showed that a railroad embankment 
was negliegntly constructed because 
of insufficiency of openings and that 
damage to land from overflowing of 
creek was wholly or in part due to 
such negligence, the fact that the 
flood causing the damage was un- 
precedented was no defense. Hecka- 
man v. Northern Pac. Ry. Co., (Mont.) 
20 P.(2d) 258. 


8. Sherwood v. St. Louis S. W. Ry. 
Co., (Mo.App.) 187 S.W. 260; Cole- 
man v. Kansas City, ete, R. Co., 36 
Mo.App. 476; Lyon v. Chicago, M. & 
St. P’ Ry. Co. of Montana, 121 P. 886, 
45 Mont. 33; Taylor v. Canton T'p., 30 
Pa.Super. 305. 


[a] Wnascertainable damages.—lIf 
rains would have caused overflow on 
plaintiff's lands irrespective of de- 
fendant’s negligence and such negli- 
gence merely caused additional unas- 
certainable damages, defendant can- 
not be held liable. Chicago, R. lL. & 
G. Ry. Co. v. Martin, (Tex.Civ.App.) 
37 S.W.(2d) 207. 


4 Clements v. Phcenix Utility Co., 
237, aby 0620.1 9) Kan. 190); Chicago; 
Risky & Pa Ry. Conve MekKone,, 127... 
488, 36 Okl. 41, 42 L.R.A.N.S. 709; City 
of Richmond v. Cheatwood, 107 S.E. 
830, 130 Va. 76. 


5. Cal.—Wallner v. Barry, PAO al 2h 
148, 207 Cal. 465. 


Kan.—Clements v. Phcenix Utility 
Co, 2c. 10625F 119" Kan. 190: 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
McKone, 127 P. 488, 36 Okl. 41, 42 L. 
R.A.N.S. 709; Jefferson v. Hicks; 102 
P. 79, 23 Okl. 684, 24 L.R.A.N.S. 214 
[motion den 126 P. 739, 33 Okl. 407, 
41 L.R.A.N.S. 1053]. 


Va.—City of Richmond v. Cheat- 
wood, 107 S.E. 830, 180 Va. 76. 


Wash.—Neely v. City of Seattle, 186 
P. 880, 109 Wash. 266. 


6. Asher v. Pacific Electric Ry. Co., 
187 P. 976, 42 Cal:App. 712; Southern 
Ryn sos (ve Weidenbrenner, 109 N.E. 
926, 61 Ind.App. 314. 


7. Asher v. Pacific Electric Ry. 
Co., 187 P. 976, 42 Cal.App. 712; Dunn 
v. Chicago, EI & ih. Rye Col 114 N.E. 
888, 63 Ind.App. 553; Southern Ry. 
Cove Weidenbrenner, 109 N.E. 926, 
61 Ind.App. 314, 


8. Asher v. Pacific Electric Ry. 
COngel Sw POG, sudden eA pian Toe 
Southern Ry. Co. v. Weidenbrenner, 
109 N.E. 926, 61 Ind.App. 314. 


[a] Rule applied.—A _ railroad 
company is bound to take notice of 
the size of the stream, the height of 
its banks, and the extent of the wa- 
tershed, and to exercise the requisite 
skill to ‘adopt plans necessary to avoid 
obstruction to the flow of the stream 
in ordinary conditions, and the unto- 
ward consequences of the formation 
of a dam by the accumulation of ice or 
drift in ordinary freshets. Matteson 
v. New York Cent. & H. R. R. Co., 40 
Pa.Super. 234. 


9. Asher vy. Pacific Electric Ry. 
Con L8t Pw 906; “42 CalAppag (ics 
Southern Ry. Co. v. Weidenbrenner, 
109 N.E. 926, 61 Ind.App. 314; Riddle 
Vv. Chicaro, (Rs Et&oP. Ry. Cor wr 2eies 
195, 88 Kan. 248; Gulf, ete., R. Co. v. 
Pomeroy, tee 67 Tex. 498; 
Chicago, R. 
(Tex.Civ. App.) 37 ‘SW. (24) 207. 


10. Riddle v. Chicago, R..I. & P. 
Ry. Co., 128 P. 195, 88 Kan. i248; Sa- 
bine, etc., R. Co. v. Hadnot, 4 S.W. 
138) 67 Dex..503) iGulf ete RACoy ava 
Pomeroy, 3 S.W. 722, 67 Tex. 498. 


11. Southern Ry. Co. v. Neal, 
S.E. 703, 146 Va. 229. 

12. Cross references: 
Generally see infra §§ 394-408. 


License by public authority to erect 
and maintain dam see infra § 368. 


Grant and transfer of dam privileges 
see infra § 564. 


Grants of rights: 
Of fliowage see infra §§ 48-52. 
Of way generally see Hasements § 
202. 


135 


To deposit tailings and débris from 
pens see Mines and Minerals § 


13. Guillory v. Fontenot, 127 So. 
746, 170 La. 345. 
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the premises, and the surrounding circumstances at 
the time the grant was made.** Ordinarily the mere 
purchase or condemnation of a right of way through 
lands gives no right to flood or injure the property 
of riparian owners,*® although it has been held that 
a grant to erect piers, booms, and other works in the 
stream, by necessary implication, gave the grantee 
the right to flow the land so far as was necessary 
to the beneficial enjoyment of the right expressly 
granted.1® <A grantee of a private right of way 
may construct it over a ravine or creek, if it be 
done in such way as to cause the least practicable 
damage to the owner of the servient tenement ;+* 
however, ample room must be left for the natural 
flow of the water, even in time of flood,!® except it be 
so great as to be beyond ordinary human experience, 
when it is to be regarded as an act of God.1® Where 
an owner of land granted rights to maintain a dam 
to upper riparian owners, reserving a right to the 
natural flow of the water, his grantee is not entitled 
to have the flow increased by stored waters, where 
the natural flow of the stream over the spillway of 
the dam is not obstructed.?° A grant of record by 
a lower to an upper riparian owner of the right to 
deposit coal dirt in the stream prevents a recovery for 
damages for coal dirt deposited on property of the 
grantor’s successor in title.21. If the abandonment 
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in its natural channel be predicated on the act of the 
party, something must be done absolutely destructive 


of the right,?2 or which is incompatible with its ex- — 


ercise.?* After the dominant owner has acquired a 
prescriptive right to divert the flood water of a 
stream by maintenance of a dam, he cannot further” 
injure the servient estate by increasing the height 
of the dam and the diversion of the water.?+ 


[§ 32] e. Persons Liable. An action lies against 
the person who placed or caused an obstruction in 
a watercourse,”° or against his grantee or successor 
in interest, if the latter had notice of the obstruc- 
tion?® or was requested?* or was under a duty?® to 
remove it, and no request to abate the nuisance is 
required to make such person liable for injuries re- 
sulting therefrom;?® but, if the grantee has no no- 
tice of the nuisance and has not been requested to 
remove it, he cannot be held lable.*® A lessor is 
not liable for the act of his lessee in obstructing a 
stream, unless it is shown to have been done under 
the authority or command of the lessor, or at least 
with his knowledge and consent;*+ and a person 
is not liable for damages caused by the placing of 
timber in a river either by one to whom he trans- 
ferred his interest in a business in the conduct of 
which the timber was so placed,*? or by persons from > 
whom defendant had agreed to purchase such tim- 


or extinguishment of the right to have the water flow } ber.?* A builder of a bridge or culvert is liable only 
14, Winchester v. Osborne, 61 N.) pounded by a bridge constructed by|Conn. 402; Johnson vy. Lewis, 1f3 
bY 555% defendant to, faeulvete his right of Conn. 303, 33 Am.D. 405. 
[a] Rule applied—Where plain-| Way over plaintiff's property, the i j 
tiff owned certain premises, upon| bridge allowing the waters even of eae ae Pe el ea ‘“ 
which there were a sawmill and dam, | °rdinary flood to escape. Hammond ; rs : ; ; 


and he conveyed a portion of the 
premises below the dam for the pur- 
pose of having a tannery erected 
thereon, a provision in the deed 
granting the right to take water from 
the pond for various purposes, and, 
among others, for “carrying away the 
spent bark,” was held not to author- 
ize the grantees to discharge spent 
bark into the stream so that it would 
lodge therein upon plaintiff's prem- 
ises, or obstruct the flow of the wa- 
ter. Winchester v. Osborne, 61 N. 
Y. 555. 

15. I11.—Ohio, etc., R. Co. v. Thill- 
man, 32 N.E. 529, 143 Ill. 127, 36 Am. 
S°R. 359. 


Ind.—Baltimore, etc., R. Co. v. Quil- 
len, 72 N.E. 661, 34 Ind.App. 330, 107 
Am.S.R. 183: 


Ky.—Louisville, ete, R. Co. v. 
Brinton, 58 S.W. 604, 109 Ky. 180, 22 
Ky.L. 664. 


S.c.—Jones v. Seaboard Air Line 
R. Co., 45 S.E. 188, 67 S.C. 181. 


Tex.—Sellers v. Texas Cent. R. Co., 
AT SYW. 32,81 Tex: 458);,13 L.R.A. 657. 


16. Gravel v. Little Falls Imp., 
etc., Co., 77 N.W. 217, 74 Minn. 416. 


17. Hammond v. Hammond, 101 A. 
855, 258 Pa. 51, L.R.A.1918A 590. 


[a] Reason for rule.—‘'The gran- 
tee of the free and uninterrupted use 
of a private road may improve it in 
such manner as to make it fit for the 
purpose expressed in the grant.” 
Hammond vy. Hammond, 101 A. 855, 
857, 258 Pa. 51, L.R.A.1918A 590. 


18. Hammond v. Hammond, supra. 
19. Hammond v. Hammond, supra. 
[a] Thus defendant was not lia- 


ble for injuries caused by the flooding 
of plaintiff's land in an extraordinary 
flood, although the waters were im- 


v. Hammond, 101 A. 855, 258 Pa. 51, 
L.R.A.1918A 590. 

20. Roe vy. Redner, 93 N.Y.S. 258, 
46 Misc. 25. 

21. Brush v. Lehigh Valley Coal 
Co., 138 A. 860, 290 Pa. 322. 


22. Mississippi Cent. R. Co. v. Ma- 
son, 51 Miss. 234. 


23. Mississippi Cent. R. Co. v. Ma- 
son, supra. 


24. Stephens Ranch & Live Stock 


Conv.) Union, Pac. RR. Co. 161. PB. 459; 
48 Utah 528. 


25. Keifer v. Stanley, 198 N.W. 
144, 111 Neb. 822 [cit Cyc]. 
[a] Débris thrown in stream by 


third persons.—One who places an 
obstruction in a stream cannot defend 
on the ground that the injury com- 
plained of was attributable to the 
wrongful acts of third persons in 


casting rubbish into the stream, when 
such occurrences and the resulting 
condition of the stream could have 
been foreseen and provided against. 
Babbitt v. Safety Fund Nat. Bank, 47 
N.E. 1018, 169 Mass. 361. 


[b] Raising of grade of street by 
railroad to carry such street over its 
embankment, whereby waters were 
set back on plaintiff's property, was 
held, under the city ordinance grant- 
ing the road’s franchise, a duty which 
the road was bound to undertake, so 
that it, and not the city, was liable 
to plaintiffs for its consequences. 
Dahlgren v. Chicago, M. & P. S. Ry. 
Co., 148 P. 567; 85’ Wash. 395. 


26. Hedrick v. St. Joseph, 122 S.W. 
375, 188 Mo.App. 396; Chicago, R. I. 
& P. Ry. Co. v. Morton, 157 P. 917, 
57 Okl. 711; Strickler v. Todd, 10 
Serg.&R. (Pa.) 63, 18 Am.D. 649. 


27. Rau v. Urban, 155 A. 498, 113 


{a} Tlustration.—A successor to 
a street railway company which is 
under a duty to keep a passageway 
open for a stream is liable for an 
obstruction caused by a bridge erect- 
ed by its predecessor. Ft. Smith 
Light, etc., Co. v. Soard, 96 S.W. 121, 
79 Ark. 388. 


29. Chicago, R.1..& PP. Ry. €osmve 
Morton 5 Pa O15 Olle td. 


30. Conhocton Stone Co. v. Buffa- 
lo, ete., IR? Co. 51 NSW 513, 1 OR Agnes 
646 [rev 52 Barb. 390]; Foreman vy. 
Augusta-Aiken Ry. & Electric Cor- 
poration, 105 S.E. 893, 115 S.C. 400. 


[a] Dlustration—Where a rail- 
road corporation negligently con- 
structs its track to obstruct the wa- 
ters of a stream, so as to damage or 
endanger the property of adjoining 
owners, such negligent construction 
is a nuisance, and the company is lia- 
ble to the adjoining property owners 
for damages directly resulting there- 
from; but, if the company sells its 
roadbed and conveys to another com- 
pany, the latter is not liable until 
notified of the nuisance and demand 
made on it to remove or abate it. 
Foreman v. Augusta-Aiken Ry. & 
Electric Corporation, 105 S.E. 893, 115 
S.C. 400. 


31.. Miller v. Perkins, 216 N.W. 27, 
204 Iowa 782; Bachert v. Lehigh Coal, 
ete., Co., 57 A. 765, 208 Pa. 362; Little 
Schuylkill Nav., ete., Co. v. Rich- 
ards’ Adm’r, 57 Pa. 142, 98 Am.D. 209; 
Pickens vy. Coal River Boom, etc., Co., 
= an 400, 51 W.Va. 445, 90 Am.S. 


32. Sipsey River Lumber Co. v. 
Gilliland, 47 So. 710, 157 Ala. 668. 


33. Jacobs v. Hershey Lumber Co., 
102 N.W. 319, 124 Wis. 54 (piling logs 
on ice of river). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 31-32 


. 


§§ 32-34] 


for water backed up by its obstructions,’* and not 
for water damage caused by obstructions on the 
land of an adjoining owner.*® A railroad is not 
lable for flowage resulting from a levee built by it 


on a public highway under the direction and or- 
ders of the county commissioners.*® 


Proximate cause. In order to impose liability for 
an obstruction of a stream,*’ or for the removal 
of an obstruction causing injury downstream,** the 
act of defendant sought to be held liable must be 
the proximate cause of the injury; and, if the in- 
jury complained of was caused in part by other 
things, defendant can be held liable only for the 
portion of the injury pec caused by waters 
impeded by him.*® 


_ [§ 33] f. Removal or "Abatement of Obstruc- 
tions.*° Where an obstruction constitutes a private 
nuisance, a riparian owner may so far take the law 
into his own hands as to remove the obstruction him- 
self, doing as little damage as possible and avoid- 
ing a breach of the peace.*! The removal of an ar- 
tificial obstruction to the flow of water in a nat- 
ural watercourse by the remover on his own land has 
been held to be a lawful act,#? and the remover is 
liable for injury resulting only if he fails to use care 
and skill in performing such act.** The increase of 


34. Polk v. Illinois Cent. R. Co., 
195 S.W. 129, 175 Ky. 762. See Hoff- 
man v. Chicago & N. W. Ry. Co., 205 
Ill.App. 197. 

35. Polk vy. Illinois Cent. R. Co., 
195 S.W. 129, 175 Ky. 762. 

36. Swigert v. Chicago, B. & Q. R. 
Co:, 203, Ill.App. 98: 

37. Vyse v. Chicago; .ete, ‘R. CO.; 
126 Boe 90, 101 N.W. 736. 


flow, 


side Lumber Co., 
App. 72. 


Martin, 
207. 
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stream and made a jam at a lower 
point causing plaintiff's land to over- 
the lumber company’s act 
loosening the jam was the proximate 
cause of the injury. 


39. Chicago, R. I. & G. Ry. Co. v. 
(Tex.Civ.App.) 37 S.W./’2d) 
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the natural flow of water due to the removal of an 
obstruction has been held to accrue to the benefit 
of the riparian owner,** and not to the benefit of a 
nonriparian owner who removed the obstruction.*® 


Natural obstructions. A riparian owner is not re- 
quired to remove obstructions erected by the natural 
flow of the stream when such removal would re- 
quire an unreasonable consumption of time and 
money.*® The dynamiting of an ice gorge formed 
by natural causes, thereby releasing flood waters and 
injuring plaintiff’s lands downstream, has been held 


‘to be undue interference with the natural flow of 


the stream,*? imposing liability on defendant for 
damages resulting therefrom,*® regardless of negli- 
gence.*® 


Restoring water below dam. Although a dam 
maintained by defendant interrupts the flow of wa- 
ter to which plaintiff is entitled, defendant need 
not remove the dam} where the water would then 
injure his own land, so long as he adopts other means 
to bring the water to plaintiff’s lands.*° 


[§ 34] 2. PFlowage of lLands* °1—a. Right To 
Flow Lands—(1) In General. In accordance with 
the rule that a riparian owner has the right, in the 
absence of another’s right to interrupt it, to have 
the water flow from his land in the natural channel 


making the opening. Mills v, Green- 
ville, ete., R. Co., 13 S.C. 97. 


in a Paige v. Rocky Ford Cazial, 

Saori a TBs ee age Aa 21) PSi1d 02, 2372 Py Sipe es 
LOSE MISS b,. Lancar: 4 Sa 9" 

45. Paige v. Rocky Ford Canal, 


ete), 'Co.;_ supra. 


[a] Tllustration.—Where a stream 
was obstructed by the effects of a 
flood, and thereafter the natural flow 


[a] Rule applied.—(1) Where the 
owner of land adjacent to a railroad’s 
right of way permitted a creek, con- 
stituting a natural drain of his land 
on the other side of the right of way, 
to become filled with logs and débris, 
the railroad was not liable for damage 
to crops on such owner’s land on the 
other side of the right of way, by 
reason of its failure to provide a pas- 
sageway for the water across the 
right of way, since such failure on 
the part of the railroad was not the 
proximate cause of the injury, inas- 
much as the drainage would have 
been obstructed by the owner’s own 
failure to keep the ditch open, even 
if the railroad had provided for ade- 
quate drainage across its right of 
way. Illinois Cent. R. Co. v. Wright, 
100 So. 1, 135 Miss. 435. (2) A rail- 
road company is not liable for alleged 
damages to land from overflow, al- 
though caused by its negligent con- 
struction or maintenance of embank- 
ments and culverts, diverting the nat- 
ural flow of surface or creek waters, 
if such overflow occurred when nat- 
ural conditions would have caused 
the same damages. Scott v. North- 
ern Texas Traction Co., (Tex.Civ. 
App.) 190 S.W. 209. 


38. Sacchi v. Bayside Lumber Co., 
108 P. 885, 13 Cal.App. 72. 


[a] Loosening jam as proximate 
cause of injury—Where a jam of 
refuse had existed in a stream for a 
number of years, but had not ob- 
structed the flow of the water, and a 
lumber company removed logs from 
the jam to obtain material for shin- 
gle bolts, as a result of which por- 
tions of the jam floated down the 


40. Abatement of nuisance gener- 
ally see Nuisances §§ 357-365. 


Injunctions to abate obstructions 
see infra § 66. 


41. Cal.—Butte Table 
Co. v. Morgan, 19 Cal. 609. 


Mass.—Cobb Vv. Massachusetts 
Chemical Co., 60 N.E. 790, 179 Mass. 
423; Colburn v. Richards, 13 Mass. 
420, 7 Am.D. 160. 


Miss.—Liles v. Cawthorn, 
834, 78 Miss. 559. 


N.Y.—City of Lockport v. McCol- 
lum, 256 N.Y.S. 283, 235 App.Div. 106. 


KCBS en aia, v. Dively, 15 Pa.Dist. 
Eng.—Wakeman vy. West, 8 C.&P. 

105, 34 E.C.L. 634, 173 Reprint 418; 

Roberts v. Rose, L.R. 1 Exch. 82. 

[a] Diversion from channel.—A 
lower riparian Owner may go upon 
the land of an upper riparian own- 
er, and turn a stream back into its 
original channel, where it appears 
that the stream was diverted from 
its channel, by a freshet, in the land 
of the upper owner. Knisely v. Dive- 
ly, 32) Pa.Co: 373: 


42. Mills v. Greenville, etc., R. Co., 
UE SHON atic 


Mountain 


29 So. 


43. Mills v. Greenville, etc., R. Co., 
supra. 
[a] Illustration.—Where an _ ex- 


traordinary flood has caused a rail- 
way company’s culvert under its em- 
bankment to become inadequate, forc- 
ing defendant to enlarge the opening 
thereby releasing the impounded wa- 
ters, defendant was liable only if it 
failed to use due care and skill in 


of water reached plaintiff's land only 
in times of freshets, and defendants, 
who, were not riparian owners, re- 
moved the obstructions and thereby 
increased the flow of water, it was 
held that the increase accrued to the 
benefit of plaintiff, not of defendants. 
Paige v. Rocky Ford Canal, ete., Co., 
21 P. 1402, 23 Ps) 875083 Cal. 84. 


[b] Reason for rule.—The nonri- 
parian owner had no right to the 
natural flow of the water. Paige vy. 
Rocky Ford Canal, etc., Co., 21 P. 1102, 
23" PB. Sho Sa Cale ste 


46. Boone v. Wilson, 188 S.W. 1160, 
125 Ark. 364. 


47. Wine v. Northern Pac. Ry. Co., 
136 P. 387, 48 Mont. 200, 49 LAN. 
Sees Ann.Cas.1915D 1102. 


48. Wine v. Northern Pac. Ry. Co., 
supra. 
49. 
supra. 


56. Harrington v. Demaris, 77 P. 
GOS Noe. Pies. 46COr el Ll eR ALNES: 
756. 


{a] MTllustration.—Where, if de- 
fendant were required to remove his 
dam, the waters would wash and gul- 
ly his land, he may convey the re- 
quired amount of water to the old 
channel, where it leaves his land, by 
means of irrigation ditches. Har- 
ring ton, .v..Demanis, 32. P.. 14. 777 2: 
603,.46 Or. 111, 1 L.RwA.N.S: 756. 


51. Flooding of lands by: 
Obstructions in natural watercourses 
generally see supra §§ 21-33. 
Artificial drainage of surface water 
see infra §§ 298-305. 


Wine v. Northern Pac. Ry. Co., 


*By FELIX C. GRABER (§§ 34-59). 
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of the stream without obstruction,®? the owner of 
a mill or factory cannot justify flowing backwater 
in the operation of his own mill so as to flood the 
lands of other owners or impede the operation of an- 
other mill, unless he has acquired the right to do so 
by grant, by prescription, or by proceedings equiva- 
lent to condemnation and the payment of damages ;°* 
and where an easement for a dam has been acquir- 
ed, the owner thereof cannot enlarge it by erecting 
a new and higher dam to replace the original one.°* 
The tact that one is the first to oceupy a site on 
the stream and appropriate the water power gives 
him no right to set back the water on the property 
of others,®® and neither does the fact that a statute 
auhorizes the impounding of flood waters and their 
appropriation.°® Where flowage rights are establish- 
ed, in any of the methods enumerated,°’? the owner 
of the servient estate can do nothing to impair such 
right and cannot interfere with the territory so as to 
diminish its capacity for storage.°® The right is not 
absolute, however,°® but is limited by the rule that 
the use must be reasonable.®® That rights have been 
acquired by condemnation or otherwise as against 
certain landowners does not authorize flowage on 
lands of others from whom no rights were thus ac- 
quired; and the party maintaining the dam has 
no right to rely on protection afforded a dike main- 
tained by a party, with whom he had no contractual 
relations.°2. Where, however, the proprietor of a 
dam has been granted the right to overflow land, the 
owner of the soil has a right to occupy and improve 


52. See supra § 21. Club v. 1 
53. Ala.—Gulf States Steel Co. v. rte Levee Dist., 


Law, 141 So. 641, 224 Ala. 667; Moore 
v. Walker, 79 So. 191, 201 Ala. 629; 
Atlanta, etc., Air Line R. Co. v. Wood, 
49 So. 426, 160 Ala. 657. 

Cal.— Haynes v. Indio Levee Dist., 
189 P. 475, 46 Cal.App. 436. . 

Il1.—Hill v. Ward, 7 Ill. 285. 

Ind.—Guynn v.. Wabash Water & | 692 
Light Co., 104 N.E. 849, 181 Ind. 486; 
Scheible v. Law, 65 Ind. 332; Miller 


WwW 
495, 53 Wash. 
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Dallas County Bois D’Arec 


ash.—Hastie v. 


Wis.—Boyington v. Squires, 
DWeet2t (WIS, pono. 

Eng.—Mason v. Hill, 
N.&M. 747, 27 E.C.L. 11, 110 Reprint 


[a] Rule applied.—A grant of land 
by the state on which there is a mill 


[§§ 34-85 | 


the property, limited only by the easement.*®? 


Right not to be flooded by the act of another*# 
inheres in the ownership of all land whether ripari- 
an or not,®°° and forms no part of the water rights of 
Jand bordering on the water.®°® 


[§ 35] (2) Statutory Proceedings To Acquire 
Right of Flowage®’—(a) In General. Statutes in 
many jurisdictions provide for proceedings to settle 
the rights of the parties in a case where a milldam 
erected or about to be erected flows or will flow the 
lands of others.°8 In some jurisdictions it is provid- 
ed that such proceedings are somewhat in the nature 
of condemnation proceedings to be instituted by the 
owner of the milldams;°® while in others they are 
initiated by the owner of the lands flooded who is 
entitled to recover not only past damages, but also 
to have an assessment of the damages which his 
property will annually sustain, in consideration of 
the payment of which defendant acquires a perpetu- 
al right to maintain the dam.?° The statutes author- 
izing such proceedings are constitutional,’1 and the 
legislative tendency has been said to be to broaden, 
rather than to narrow, the right of the mill owner;‘? 
whatever use of the waters could be made by a ripa- 
rian proprietor at common law without liability for 
damages may also be made without lability under 
the acts.7? They have been held to apply as well to 
mills existing as to mills to be erected afterward ;" 
and a hydroelectric plant, generating and distrib- 
uting electricity for lhghting and power purpos- 


H. 424, 15 L.R.A.N.S. 292. 


60. Goddard v. Berlin 
131 A. 601, 82 N.H. 225; 


(Civ.App.) 235 S. Mills Co., 


Chapman vy. 


Jenkins, 101 P. Newmarket Mfg. Co., 68. A. 868, 74 N. 
HI 42:4. RAIN S292. 
30, N. 61. Healey v. Citizens’ Gas & 


Electric Co., 201 N.W. 118, 199 Iowa 
82, 38 A.B. Re 1226; 
62. Town of Bennington vy. Fill- 
more & Slade, 130 A. 137, 98 Vt. 405. 
63. Clifton v. Watuppa Reservoir 
Co., 137 N.E. 362, 243 Mass. 198. 


5 B.&Ad. 1, 2 


v. Stowman, 26 Ind. 143. 
Iowa.—Healey v. Citizens’ Gas & 
Plectric Co., 201 N.W. 118, 199 Iowa 
82, 38 A.L.R. 1226. 
Me.—Veazie v. Dwinel, 50 Me. 479; 
Strout .v. Millbridge Co., 45 Me. 76. 
Mass.—Cary v. Daniels, 8 Metc. 
466, 41 Am.D. 532; Bigelow v. Newell, 


10 Pick. 3848; Com. v. Stevens, 10 
Pick. 247. 

Mich.—Glidden v. Beaverton Power 
Co., 193 N.W. 862, 223 Mich. 383; 


Taylor v. Indiana & Michigan Hlec- 
tric Co., 151 N.W. 739, 184 Mich. 578, 
L.R.A.1915E 294. 


Minn.—Ames v. Cannon River Mfg. 


Co., 6 N.W. 787, 27 Minn. 245; 'Dor- 
man y. Ames, 12 Minn. 451. 
N.H.—Odiorne vy. Lyford, 9 N.H. 


502, 32 Am-.D. 387. 
N.Y.—Harriman y. Finan, 133 N.Y. 


S. 1034; Colvin v. Burnet, 3 Hill 620. 
N.C.—Porter v. Durham, 74 N.C. 
767. 


Ohio.—Longstreet v. Harkrader, 17 
Ohio St. 23. 

Pa.—Colket v. Verner, 84 A. 775, 
236 Pa. 285; Finney v. Somerville, 80 
Pa. 59; McCoy v. Danley, 20 Pa. 85, 
57 Am.D. 680. 

S.C.—Fewell v. Catawba Power Co., 
‘86 S.E. 947, 102 S.C. 452. 


Tex.—Dallas Hunting & Fishing 


site but no mill or dam will not au- 
thorize the grantee to erect a dam so 
as to overflow the lands of adjoining 
purchasers subsequent to him, un- 
less their lands were previously over- 
flowed, or the grantee had such right 
reserved to him. Colvin vy. Burnet, 2 
Hill (N.Y.) 620. 


[b] Public utility operating dams 
has no rights superior to an ordinary 
dam owner. Taylor v. Indiana & 
Michigan Hlectric Co., 151 N.W. 739, 
184 Mich. 578, L.R.A.1915E 294. 


54. Robins v. Roberts, (Utah) 15 
P.(2d) 340; Carter v. Suddaby, (Ont.) 
[1927] 1 Dom.L.R. 812. 


Replacement of dam as affecting 
prescriptive rights see infra § 47. 


55. Stout v. McAdams, 3 Ill. 67, 33 
Am.D. 441; Corse v. Dexter, 88 N.E. 
832, 202 Mass. 31; Gilman y. Tilton, 5 
NH. 231. 


56. Humphreys-Mexia CoO; Vv. 
Arseneaux, 297 S.W. 225, 116 Tex. 603, 
53 A.L.R. 1147 Laff (Civ. App.) 244 S. 


W. 280]. 
57. See supra text and note 53. 
58. Lepper v. Wisconsin Sugar Co., 


ee N.W. 54, 131 N.W. 985, 146 Wis. 


59. Goddard v. Berlin Mills Co., 
131 A. 601, 82 N.H. 225; Chapman’ v. 
Newmarket Mfg. Co., 68 A. 868, 74 N. 


64. Right to natural flow of stream 
generally see supra § 21. 


65. Mills -Power Co. v. Mohawk 
Hydro-Electric Co., 140 N.Y.S. 655, 155 
App.Div. 869 [aff 109 N.E. 1084, 215 
N.Y. 666]. 


66. Mills Power Co. v. Mohawk 
Hydro-BPlectrie Co., supra. 

67. Effect on: 
Actions at law see infra § 72. 
Suits in equity see infra § 97. 

68. See statutory provisions and 
cases infra this section and §§ 36-46. 


69. See infra § 36. 
70. See infra § 37. 
71. Brown v. De Normandie, 124 A. 


697, 123 Me. 5385; Great Falls Mfg. Co. 
Vv. Fernald, 47 N.H. 444. 


72. Brown v. De Normandie, 124 A. 


697, 123 Me. 535. 


73. Duncan v. New England Pow-. 
er Co., 145 N.E. 427, 250 Mass. 228. 


74. Burnham y. Story, 3 Allen 
(Mass.) 378; Bevier v. Dillingham, 
18 Wis. 529. 


[a] Provincial Act of 1714 re- 
specting the flowing of lands by mill 
owners applied as well to mills then 
existing as to mills to be erected aft- 
erward. Burnham vy. Story, 3 Allen 
(Mass.) 378. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 35-38] 


es, is a water mill within the provisions of the 
act.7° A right of flowage acquired under such stat- 
utes does not preclude liability for injuries inflicted 
negligently or wantonly.7® 


Nature of right conferred. The right conferred 
under the mill acts is a right to flow land on payment 
of compensation, in accordance with the statute, 
by those who may lawfully erect the mill and main- 
tain the dam.7* It is an easement in its nature™® 
even if the owner of the soil who has not consented 
may wall against it,’® and the party erecting the 
mill and dam under the act is entitled to the reason- 
able use thereof, without responsibility for inciden- 
tal injury to the lands held subject to the right.®° 
If a dam authorized by the act is not a nuisance, 
overflow of lands of another is damnum absque in- 
quria..* 

[§ 36] (b) Proceedings Instituted by Mill Own- 
ers. Under statutes existing in some jurisdictions, 
one who desires to erect a milldam, which will cause 
the lands of others to be flooded, takes proceedings 
in which the resulting damages are assessed and the 
liability of the mill owner liquidated by their pay- 
ment, the proceeding being substantially equivalent 
to a condemnation of the property affected.8? It is 
necessary in such ease to show that the mill or works 
will be of benefit to the public.** Proceedings in one 
state are not, however, applicable in the ease of a 
dam built in another state although the lands flooded 
are in the first state.°4 A statute conferring the right 
of eminent domain but not applying it to flowage 
rights does not supersede the flowage act.®® 


[§ 37] (c) Proceedings Instituted by Owner of 
Land Flowed. In some jurisdictions the statutes 
provide for a proceeding initiated by the owner of 
the lands flooded in which he is entitled not only to 


s 
recover past damages, but also to have an assessment 


of the damages which his property will annually 
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sustain; and on payment of such damages defendant 
acquires a perpetual right to maintain his dam.*° 
The proceeding is essentially a civil suit.*67 To main- 
tain the complaint there must be compliance with 
the statutory conditions.*® Thus, where the lan- 
guage of the act is that any man may “upon his own 
land” erect and maintain a mill and dam, the action 
does not succeed where plaintiff fails to show that 
the dam which flows his land®® and the mill operat- 
ed thereby®® are on defendant’s land; and the stat- 
utory remedy does not lie where the dam was unlaw- 
fully erected,®! or where it was erected for other than 
mill purposes.®? The proceedings are applicable only 
to natural watercourses, not artificial streams;°* 
and in some states they have been held to apply only 
to dams on streams which are not navigable.?* The 
statute does not give the owner of a mill the right to 
prevent the owner of land sought to be flowed from 
making any lawful use of it prior to the erection of 
the dam, although such use would interfere with the 
working of the mill.°® A judgment in an action at 
common law in favor of the owner of land flowed 
by a milldam is no bar to a proceeding under the 
statute for annual damages.°® Where the statute re- 
quires the filing of a description of the land flow- 
ed, the taking and describing of land with a mill and 
dam for waterworks as “all water-rights and other 
privileges and appurtenances” carries with it only 
such right of flowage as the owner of the dam pos- 
sessed at the time of taking:®? 


[§ 38] (d) Procedure—aa. In General. In stat- 
utory proceedings under the mill acts the assess- 
ment of damages is made by commissioners or by a 
jury of inquest®® duly sworn according to law,®® be- 
fore whom the parties in interest have a right to ap- 
pear and be heard.!' The exact procedure to be fol- 
lowed is governed by statute and consequently varies 
in different jurisdictions.? Where several different 
landowners start proceedings on account of flowage 


75. McMillan v. Noyes, 72 A. 759, 
75 N.H. 258; McDonald v. Apple Riv- 
er Power Co., 160 N.W. 156, 164 Wis. 
450. 

76. Gordon v. International Paper 
Co., 56 A. 757, 72 N.H. 346; Markham 
v. Barnes, 44 Hun 630, 8 N.Y.St. 502. 

77. Dickinson v. New Jingland 
Power Co., 153 N.E. 458, 257 Mass. 
108 [cert den 47 S.Ct. 449, 273 U.S. 
W485) 71) Led. 872). 

78. In re Opinions of the Justices, 
106° A. 865, 118 Me. 503, 5238; Dick- 
inson Power Co. v. New England 
Power Co., 153 N.E. 458, 257 Mass. 


108 [cert den 47 S.Ct. 449, 273 U.S. 
748, 71 L.Ed. 872]. 

79. Dickinson v. New England 
Power Co., supra. 

80. Dickinson v. New England 
Power Co., supra. 

81. Dickinson v. New England 


Power Co., supra. 


82. Conn.—HElting Woolen Co. v. 
Williams, 36 Conn. 310; Todd v. Aus- 
CIM oo OOM OCs 


Ind.—indianapolis Water Co. v. 
ean SECORMDOMN Maw lio, = Loe ind: 

Neb.—O’Conner v:. Fields, 113 N.W. 
528, 79 Neb. 840. 

N.H.—Dow v. Electric Co., 31 A. 
2a OSsANeE. oon ferror  dism. 17S.Ct 
645, 166 U.S. 489, 41 L.Ed. 1088]. 

Vt.—Olmstead vy. Abbott, 18 A. 315, 
61 Wt 281, 


83. Avery v. Vermont Electric Co., 
54 A. 179, 75 Vt: 235, 98 Am.S.R. 818, 
SOL TR, Aas Sh. 

64. Salisbury Mills v. Forsaith, 57 
INCE 12/4" 

85. Thompson & Nesmith v. Man- 
chester Traction, Light & Power Co., 
101 A. 212, 78 N.H. 433. 

86. See statutory provisions; 
cases infra this section. 

87. Howard v. Proprietors of 
Locks & Canals, 12 Cush. (Mass.) 259. 


and 


88. Stevens v. King, 76 Me. 197, 
49 Am.R. 609. 

89. Stevens v. King, supra; Mor- 
ton v. Franklin Co., 62 Me. 455; Jones 


v. Skinner, 61 Me. 25. 
90. Crockett v. Millett, 65 Me. 191. 


Vise NMlOORes Ver (CObUrM, | lh s Pinn, 
(Wis.) 538. 4 
92. Dixon vy. Eaton, 68 Me. 542; 


Bryan v. Burnett, 47 N.C. 305. 


[a] Rule applied as to a dam 
erected for floating logs. Dixon v. 
Maton, 68 Me. 542; Bryan v. Burnett, 
47 N.C. 305. 

93. Fiske v. Framingham Mfg. Co., 
12 Pick. (Mass.) 68. 


94. Waller v. McConnell, 19 Wis. 
417. But see Geiss v. Greene, 5 N. 
W. 869, 49 Wis. 334 (holding it im- 
material whether the stream is nav- 
igable or not). 

95. Storm v. Manchaug Co., 13 Al- 
len (Mass.) 10. 


[a] Rule applied where the owner 
of land bordering on a stream dug a 
ditch on his own land to prevent its 
being flowed by plaintiff who was 


building a dam for a mill pond. 
Burnham v. Story, 3 Allen (Mass.) 
Bvise 


96. Staple v. Spring, 10 Mass. 72. 


97. Kenison v. Arlington, 11 N.E. 
705, 144 Mass. 456. 


98. Elting Woolen Co. v. Williams, 


scuiConn. j3L0 ohoddy Wea eAuSting ros 
ee 78; Wright v. Pugh, 16 Ind, 


99. Spring v. Lowell, 1 Mass. 422. 


1. Coleman vy. Andrews, 48 Me. 
562; Andrews v. Johnson, 4 N.C. 26. 


Parties to proceedings generally 
see infra § 39. : 

2. See statutory provisions; and 
cases infra this note. 


[a] In Maine, in a complaint for 
flowage, the issue presented by a plea 
in bar that the lands were not over- 
flowed by reason of the head of wa- 
ter must be determined by commis- 
Sioners appointed by the court, before 
it can be tried by a jury. Prescott v.. 
Curtis, 42 Me. 64. 


[b] In North Carolina (1) under 
the act of 1913, where plaintiff’s right 
to relief is denied in the county court, 
the proper course is to impanel a jury 
to try the issues (Jones v. Clarke, 52 
N.C. 418), (2) and if such issues are 
found for plaintiff, the proper course 
is then to order a jury on the premis- 


\ 
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from the same dam, the eases should be tried togeth- 
er by the same jury.* In a proceeding to have the 
bounds fixed establishing the height to which defend- 
ant might flow lands, in the absence of provisions 
therefor in the deeds or writings between the parties 
or their privies, the question is one of fact depending 
on the height aetually maintained by defendant.* 


[§ 39] bb. Parties.» Who are necessary and 
proper parties in a statutory proceeding for flowage 
is governed by the provisions of the controlling stat- 
utes which vary in different jurisdictions.® Accord- 
ingly, it has been held that, in an action brought by 
the injured parties, all the owners of the dam com- 
plained of should be joined in the process to obtain 
damages,’ and all the cotenants of the land alleged 
to be flowed should join in the complaint. So two 
persons whose interest in the lands flowed togeth- 
er constitute the whole title, although their individ- 
ual interests are relatively contingent, may properly 
join as plaintiffs.® On the other hand, it has been 
held that all the injured persons need not be join- 
ed.1° The remedy is open to one who, subsequent to 
the injury, has parted with all his interest in the 
property.'? 

[§ 40] cc. Pleading, The sufficiency of the com- 
plaint on demurrer in statutory proceedings for flow- 
age is to be determined, it has been held, by the 
rules of pleading in equity.1? Where the proceeding 


es to assess the damages (Jones v. 
Clarke, supra), (3) but in all cases 7. 
where there is an appeal to the su- | 994. 
perior court, the facts are to be as- ‘ 
ecertained by a jury at bar (Jones v. 
Clarke, supra). 


[ec] In Washington (1) the fact 
that’: (1907), ¢- 125 (Remington .& 
B. Code §§ 6828-6830), permits the 
flooding of state lands only for the 
purposes which authorize the exer- 


Butler v. 


ker, 28 Me. 9. 


251, 51, Wis. 413. 
[a] 
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cases infra this section. 
Turner vy. Whitehouse, 


Moor v. Shaw, 47 Me. 88; 


8. Moor v. Shaw, 47 Me. 88; Tuck- 
er v. Campbell, 36 Me. 346. 


9. Seymour v. Carpenter, 8 N.W. 


Illustration. 


is brought by the owner of the land overflowed, de-_ 
fendant may plead in bar any right he has to main- 
tain the dam;!* but a plea not covering the whole 
complaint is insufficient.1* In a suit to increase the 
damages assessed in a former suit, the proceedings | 
therein should be alleged.?® 


Nonjoinder of cotenants or part owners!® equally 
responsible for the flowage need not be pleaded in 
abatement but the issue may be raised by proper 
pleading at any time,!?7 and where a plea raising this 
issue alleges that the unjoined defendants are un- 
known, it is sufficient without stating the names of 
the omitted defendants.*® 


[§ 41] dd. Evidence. In a proceeding under the 
statute to assess damages for flowage, the admission 
of evidence is governed. by the ordinary rules.’® 
Thus it is not error to reject evidence offered by the 
landowner to show the value, for mill purposes, of 
his lands to the mill owner,?° and evidence of the 
mill owner’s prosperity, as shown by his accumulat- 
ed earnings and dividends paid, is not admissible on 
the question of the amount of damages.?71, Where 
defendant mill owner claims by prescription, compe- 
tent evidence tending to prove his defense is admissi- 
ble,?? and so he may introduce in evidence the decla- 
ration of a former owner that a certain mark showed 
the height of his right to flow,?* or a deed of a for- 
mer owner imposing on him the duty of maintain- 


80 A. 706, 108 Me. 270. 


68 Me. Equity pleadings generally see Eq- 
Huse, 63 Me. 447; ]uity §§ 374-669. sf is 
Hill v. Ba- 13. Howard v. Proprietors Merri- 
mac. River -Locks, .ete:, 12. Cush 
(Mass.) 259; Chapman v. Newmarket | 


Mfg. Co., 38 A. 16, 67 N.H. 180. 


14. Holmes |v... Drew, | 7 
(Mass.) 141. 


[a] Thus a plea that respondent 


Pick. 


— Where one 


cise of the right of eminent domain 
does not indicate that the legislature 
intended that the value of improve- 
ments thereon should be ascertained 
in condemnation proceedings, and not 
by the board of state land commis- 
sioners. State v. Savidge, 134 P. 680, 
75 Wash. 116. (2) The board of state 
Jand commissioners is required to ap- 
praise the value of improvements 
made by a lessee upon state lands 
which are overflowed by a power com- 
pany acting under the grant of right 
to overflow such lands given by L. 
(1907) ec 125 (Remington & B. Code 
§§ 6828-6830), when such act is con- 
strued in connection with the uni- 
form policy of the land laws, as 
shown by Remington & B. Code §§ 
6667, 6668, 6690, 6833-6836, 6848-6850, 
6766, 6767. State v. Savidge, supra. 


8. Richardson v. Curtis, 2 Cush. 
(Mass.) 341. 


{a] Thus, where several warrants 
are issued on complaints by different 
landowners for the assessment of 
damages resulting from the flow of 
water upon their lands caused by the 
erection of a dam and flashboard, it 
is the duty .of the officer to regard 
them as a joint warrant, and to cause 
the several cases to be tried together 
by the same jury. Richardson vy. Cur- 
tis, 2 Cush. (Mass.) 341. 


4. Forbes v. Byfield Woolen Co., 77 
N.E. 51, 190 Mass. 432. 


5. Pleading nonjoinder of parties 
see infra § 40. 


6. See statutory provisions; and 


plaintiff owns the equitable title un- 
der a contract to purchase and is in 
possession of the land, and the other 
holds the legal title “as security for 
the unpaid purchase money, the ac- 
tion is properly brought by both. 
Seymour v. Carpenter, 8 N.W. 251, 51 
Wis. 413. ‘ 


10. Pierce Mill Co. v. Koltermann, 
42 N.W. 877, 26 Neb. 722. 


[a] Particular statutes construed. 
—Comp. St. (1889) ¢ 57 § 14 provides 
that, where land is overflowed by the 
erection of a dam, any person or any 
number of persons interested in the 
land may file a petition against the 
owner of the dam, and like proceed- 
ings Shall be had mutatis mutandis, 
as where the owner of the dam brings 
the petition, and § 2 provides that in 
proceedings by a person desiring to 
erect a dam he shall’ set out the 
names of all landowners above and 
below the dam. The reason of the 
rule which requires the petition in 
proceedings under § 2 to set out the 
names of all landowners above and 
below the dam does not apply’ to pro- 
ceedings under § 14, and, therefore, 
that one or more owners of lands 
overflowed or injured by the erection 
of a dam may prosecute proceedings 
under the provisions of § 14 against 
the owner of the mill, without bring- 
ing in all claimants whose lands were 
injured thereby. Pierce Mill Co. v. 
Koltermann, 42 N.W. 877, 26 Neb. 722. 


11. Turner v. Whitehouse, 68 Me. 
221; Bean v. Hinman, 33 Me. 480. 


12. Miles v. United Box Board Co., 


is not liable for damages happening 
before a certain day is insufficient, 
since, if he is liable for subsequent 
damages, complainant has a right to 


a jury.» Holmes vy. Drew, 7 Pick. 
(Mass.) 141. 

15. Vandusen v. Comstock, 9 
Mass. 208. 

16. Necessity of joining all own- 


ers of dam see supra § 39. 


dour Turner vy. Whitehouse, 68 Me. 


18. Turner vy. Whitehouse, supra. 
19. See cases infra this section. 


Evidence generally see Evidence 22 
C.J. p 1 et seq. 


20. Olmstead v. Camp, 33 Conn. 
532, 89 Am.D. 221. 

21. Amoskeag Mfg. Co. v. Wor- 
cester, 60 N.H. 522. 

22. Tyler v. Mather, 9 Gray 
(Mass.) 177. 

23, Tyler v. Mather, supra; Mor- 
pison vs Noone, 100 .A. .45,°78 INGE 

[a] Thus, where defendant claim-. 


ed by prescription, statements of his 
father, since deceased, that he claim- 
ed the right to raise the water to a 
certain mark were admissible as 
original evidence of the claim of de- 
fendant’s ancestor in title, and as a 
declaration of the boundary of real 
estate. by one now deceased having 
at the time the means of knowledge 
and no interest to misrepresent. 
Mere v. Noone, 100 A. 45, 78 N.H. 
e . / 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 41-46] 


ing the dam at the height which causes the flowage.?4 
Under an allegation that plaintiff’s damage was 
caused by “the overflow of water,” evidence that the 
injury was the result of the percolation of water 
through the property is admissible.2® The mode in 
which the dam was built being capable of clear and 
absolute proof, declarations concerning it are inad- 
missible.?® 


[§ 42] ee. Assessment of Damages. The inquiry 
in a statutory proceeding for flowage will be restrict- 
ed to damages arising immediately from the dam 
complained of.?7 Past damages, as well as future, 
may be assessed and awarded; and generally the 
jury may either assess prospective damages at a 
gross sum or in the form of annual compensation, or 
make both awards in the alternative, in which case 
the landowner will be put to his election between 
them.*® On a showing that the lands in question 
have been or will be flooded, the landowner is entitled 
at least to nominal damages.*® Any damages accru- 
ing from the flooding should be taken into account.*? 


In mitigation of damages the dam owner may set 
off benefits accruing directly to the tract of which 
the land flowed was a part by reason of the erection 
of the dam,*? but not the remote and indirect bene- 
fit which the landowner might draw from the sup- 
posed appreciation or enhanced value of his land in 
common with other lands similarly situated by rea- 
son of the erection of the mill and the consequent 
growing up of a town around it.°* 


[§ 43] ff. Verdict, Findings, and Award—(aa) 

In General. The sufficiency of the verdict, findings, 
and award in statutory flowage proceedings depends 
on the provisions of the controlling statutes.24 Thus 
it has been held that the verdict of a sheriff’s jury 
setting forth the amount of accrued and annual dam- 
ages, and gross, damages, is sufficient although it does 
-not pass on allegations that the dam is raised to an 
unreasonable height.*® The verdict of a jury impan- 
eled to try the cause in court after an unsatisfactory 


’ commissioners’ report is defective if it finds no year- 


ly damages*® and fails to find “what portion of the 
year such lands ought not to be flowed,”** and where 
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it assesses damages occasioned before and after the 
complaint was filed in one aggregate sum.°8 An 
award which assesses damages for the several years 
before complaint was filed in one aggregate sum, and 
the yearly damages after the filing of the complaint, 
is, however, correct.°® A verdict which declares that 
“flowing is necessary to the height of the‘present 
dam and no higher” authorizes the mill owner to 
raise the water to the height which a dam of that 
height would raise'it, not merely to the height which 
the dam itself reaches.4° When warranted by the 
pleadings and the admitted facts, the court has au- 
thority to direct a special verdict.41 


[§ 44] (bb) Effect of Findings and Award. The 
finding of the jury or commissioners in a statutory 
proceeding for flowage is generally final and conelu- 
slye,*? subject to exceptions and to a petition for re- 
assessment in certain cases,** as where injuries have 
been sustained which were not foreseen by the jury 
and not taken into account,** or where the inquisi- 
tion was so negligently or incompetently conducted 
as to be radically defective.4® In some jurisdictions, 
however, on the return of the jury of inquest, the 
mill owner may traverse both the petition and the 
inquest, and in such case the damages found by the 
jury are not final but become issues on the trial of 
the case.*® An award takes away the common-law 
remedy of an action for damages*? subject to the 
rights to sue for negligent or wanton injury,‘*® for 
failure to abide by the terms of the award,*® or for 
arrears in annual damages awarded.®°® 


[§ 45] gg. Appeal and Review. Where the quan- 
tum of damages is the only question between the par- 
ties in statutory flowage proceedings, no appeal lies 
from the judgment of the court of original jurisdic- 
tion;°1 if such court proceeds illegally, the remedy is 
by certiorari.®? 

[§ 46] hh. Costs. If the jury return a verdict 
that complainant is entitled to no damages, under a 
complaint for flowing land, respondent is entitled 
to costs as the prevailing party, although the jury 
also return as a part of their verdict that the dam 
shall be left open during a part of the year.*3 


407. 


24. Bock v. Wall, 93 N.E. 821, 207 
Mass. 506. 

[a] Admissibility to show motive. 
—Where the question was whether 
defendant’s dam had been maintained 
at its present height for more than 
twenty vears before the bringing of 
the action, evidence of a deed of land, 
adjacent to the dam wherein the for- 
mer owner covenanted for himself 
and his heirs and assigns to maintain 
the’ “dam -“to “at. (least) its “present 
height’’ is admissible to show that he 
and his successors had a motive to 
do what defendant claimed they did 
do, and thus to corroborate other 
evidence relied upon. Bock v. Wall, 
93 N.E. 821, 207 Mass. 506. 

_ 25, Pierce Mill Co, v. Koltermann, 
42 N.W. 877, 26 Neb. 722. 

Flowage through percolation gen- 
erally see infra § 58. 

26. Nutting v. Page, 4 
(Mass.) 581. 

27. Underwood v. 
Seythe Co., 38 Me. 75. 


Gray 


North Wayne 


28. Com. v. Ellis, 11 Mass. 462; 
Stowell v. Flagg, 11 Mass. 364; Pugh 
v. Wheeler, 19 N.C. 50; Sabine v:! 


Johnson, 35 Wis. 185. 
29. Wilkinson v. Sitton, 54 Ga. 71; 


Blackwell v. Phinney, 126 Mass. 458; 
Snell v. Bridgewater Cotton Gin Mfg. 
Co., 24 Pick. (Mass.) 296; Fowler v. 
Holbrook, 17 Pick. (Mass.) 188; Aken 
Vv. Parfrey, 35 Wis. 249; Bevier v. 
Dillingham, 18 Wis. 529. But see Sa- 
bine v. Johnson, 35 Wis. 185 (holding 
that no judgment should be rendered 
on a verdict for future damages, but 
only for past damages and costs). 


30. Watson v. Van Meter, 43 Iowa 
bey. Vandusen v. Comstock, 3 Mass. 


31. Avery v. Van Deusen, 5 Pick. 
(Mass.) 182. 

32. Palmer Co. v. Ferrill, 17 Pick. 
(Mass.) 58; Brower v. Merrill, 3 
Chandl. (Wis.) 46, 3 Pinn. 46. 


33. Palmer Co. v. Ferrill, 17 Pick. 
(Mass.) 58; Brower vy. Merrill, 38 
Chandl. (Wis.) 46, 3 Pinn. 46. 


34. See statutory provisions; 
cases infra this section. 


oars Shaw v. Mills, 9 Cush. (Mass.) 


and 


36. Bryant v. Glidden, 36 Me. 36. 
37. Bryant vy. Glidden, supra. 
38. Bryant v. Glidden, supra. 

39. Bradstreet v. Krskine, 50 Me. 


40. Wilmarth v. Knight, 7 Gray 
(Mass.) 294. 


41. Howard v. Proprietors Merri- 
mac River Locks, ete, 12 Cush. 
(Mass.) 259. 


42. Gammell v. Potter, 6 Iowa 548. 


43. Wood v. Wilson, 12 Ind. 657; 
Norris v. Pillsbury, 74 Me. 67; Fitch 
v. Taft, 126 Mass. 503. 


44, Gammell v. Potter, 6 Iowa 548. 
45. Walters v. Houck, 7 Iowa 72. 


46. Newcomb v. Royce, 60 N.W. 
552, 42 Neb. 3238. 


47. Hendricks v. Johnson, 6 Port. 
(Ala.) 472; Foster v. Sebago Imp. 
Co., 60 A. 894, 100 Me. 196; Veazie v. 
Dwinel, 50 Me. 479; Stowell v. Flagg, 
11 Mass. 364; Waddy v. Johnson, 27 
NIKO BIE 


48. See supra § 35. 


49. See infra §° 72. 

50. Prentiss v. Parks, 65 Me. 559. 

51. Lowell v. Spring, 6 Mass. 398. 

52. Lowell v. Spring, supra. 
Fisher v. Johnson, 2 Allen 


53. 
(Mass.) 436. 
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[§ 47] (8) Prescriptive 


owner of the dam.*® 


54. Flooding of lands as posses- 
sion ripening into title to land see 
Adverse Possession § 35. 

Wonuser for prescriptive period as 
affecting prescriptive rights or rights 
under grant see infra § 54. 

55. Ala:—Atlanta,’ ete, R. Co. v: 
Wood, 49 So. 426, 160 Ala. 657; 
Roundtree v. Brantley, 34 Ala. 544, 73 
Am.D. 470. 

Cal.—California Mortg., ete., Bank 
Vv. Hampton, 57 P. 1073;,'125) Calv: xix. 


Ga.—Terrell v. Terrell, 85 S.E. 


1005, 144 Ga. 32; Columbus Power 
Co. v. City Mills Co., 40 S.E. 800, 114 
Ga. 558. 


Kan.—Wallace v. City of Winfield, 
149 P. 693, 96 Kan. 35. 

Me.—Davis v. Brigham, 29 Me. 391; 
Nelson v. Butterfield, 21 Me. 220. 

Mass.—Powers _ Vv. Osgood, 102 
Mass. 454; Stowell v. Lincoln, 11 
Gray 434; Tyler v. Mather, 9 Gray 
177; Ray v. Fletcher, 12 Cush. 200; 
Cookery, Hull) (3. Pick. 269; "15" Am): 
208. 

Mich.—Walton Cranberry Co. sy. 
Seamon, 137 N.W. 147, 171 Mich. 98; 
Shearer v. Middleton, 50 N.wW. 737, 88 
Mich. 624. 

Minn.—Pahl v. Long Meadow Gun 


Club, 233 N.W. 836, 182 Minn. 118; 
Simons v. Munch, 120 N.W. 373, 121 
N.W. 878, 107 Minn. 370; Swan v. 


Munch, 67 N.W. 1022, 65 Minn. 500, 
60 Am.S.R. 491, 35 L.R.A. 743. 

Miss.—Crumbaugh v. Mobile & O. 
R. Co., 62 So. 233, 105 Miss. 485. 
Neb.—Gross v. Jones, 122 N.W. 681, 
Neb. 77, 32 L.R.A.N.S. 47. 
N.H.—Sargent v. Gutterson, 
H. 467. 

N.Y.—Ely v. State, 92 N.E. 629, 199 
NiYerclse. Marclyv. .Shults) i295 Nay. 
346; Hall v. State, 77 N.Y.S. 282, 72 
App.Div. 360; Hammond v. Antwerp 
Light & Power Co., 230 N.Y.S. 621, 
132 Misc. 786; Caflisch v. Clymer 
Power Corporation, 211 N.Y.S. 338, 
125 Misc. 243. 

N.C.—Wilson v. Wilson, 
154. 

Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 243, 123 Or. 549; 
Tucker v. Salem Flouring Mills Co., 
NERS Oo LOO Lea 8: 

Pa.—Costello vy. Harris, 
162 Pa. 397, 

S.C.—Lynn v. Thomson, 17.S.C..129; 
Middleton v. Gregorie, 31 S.C.L. 631. 

Wash.—MeclInnis v. Day Lumber 
Co., 172 P. 844, 102 Wash. 38. 

Wis.—Green Bay, etc., Canal Co, 
v. Telulah Paper Co., 122 N.W. 1062, 
140 Wis. 417. 

Ont.—Bechtel v. Street, 20 U.C.Q.B. 
15. 

[a] Concurrent rights in two per- 
sons.—The right of one person to 
flow lands for the purpose of float- 


85 
13 N. 


15)).N.C- 


29 A. 874, 


Rights.>4 
of a milldam may acquire the right to back 
ter and flood the land of another by presecription,®® 
provided his exercise of the easement has been open, 
adverse, and uninterrupted for the full prescriptive 
period,®® and subject to the qualification that the 
right to overflow lands of the United States or of a 
state cannot be acquired by prescription.®* 
seriptive right can be claimed only by one who has 
himself exercised the adverse use, or claims under 
persons who have exercised it;°® and the owner of a 
mill may aequire the right although he is not the 
No claim, however, can be | a right existed.®® 


The 


owner 
the wa- 


The pre- 


ing timber will not prevent other 
persons from acquiring a prescrip- 
tive right to flow them for the pur- 
pose of working their mills. Davis 
v. Brigham, 29 Me. 391 

56. v. Brantley, 
34 Ala. 544, 73 Am.D. 470. 


Cal.—Galbreath v. Hopkins, 113 P. 
Wie 159 Cal. 297 


Ill.— Wills v. Babb, 78 N.H. 42, 222 
Til. 95, 6 L.R.A.N.S. 136. 


Ind.—Lane v. Miller, 27 Ind. 534. 


Mich.—Williams v. Barber, 62 N. 
W. 155, 104, Mich. 31. 


Neb.—Buchanan v. Seim, 
751, 104 Neb. 444. 


N.H.—Perley v. Hilton, 55 N.H. 
444; Bucklin v. Truell, 54 N.H. 122. 


N.Y.—Ely v. State, 92 N.H. 629, 199 
N.Y. 213; Hammond v. Zehner, 21 N. 
Ve at Se. 


N.C.—Griffin v. Foster, 53 N.C. 337. 


Or.—Harris v. Southeast Portland 
Lumber. Co., 262 P. 243; 123) Or. 549. 


S.D.—Shearer v. Hutterische Bru- 
der Gemeinde, 134 N.W. 638, 28 S.D. 
509. 
ee ess v. Choussard, 17, Tex. 
588. 

Utah.—Robins v. 
(2d) 340. 

Vt.—Shumway v. Simons, 1 Vt. 53. 


Wis.—Green Bay, etc., Canal Co. v. 
Telulah Paper Co., 122 N.W. 1062,:140 
Wis. 417. 


[a] Adverse character of user.— 
To raise the bar created by St. (1898) 
§ 4221 subd 8, limiting the time for 
an action for damages for flowing 
lands by the maintenance of a mill- 
dam, the user must have been ad- 
verse for ten years prior to the com- 
mencement of the action, and a find- 
ing that the setting back of the water 
by a dam had been uninterrupted, 
continuous, open, notorious, and ad- 
verse, so as to maintain on the land 
of an upper proprietor the same wa- 
ter level for more than ten years, 
includes the elements necessary , to 
render the statute operative, al- 
though the word “adverse,” while em- 
bodying a conclusion of law, is an 
ultimate conclusion of fact, embrac- 
ing the elements necessary to make 
possession adverse. Green Bay, etc., 
Canal Co. v. Telulah Paper Co., 122 
N.W. 1062, 140 Wis. 417. 


{[b] Occasional use of flashboards 
for short periods, when little or no 
injury may be done, does not amount 
to the open, uninterrupted, and no- 
torious adverse user necessary to es- 
tablish a prescriptive right. Ely v. 
State, 92 N.E. 629, 199 N.Y. 213. 


LT NGW 


Roberts, 15 P. 


57. Wattier vy. Miller, 8 P. 354, 11 
Or. 329. 
58. Benson v. Soule, 32 Me. 39; 


Kinney v. Munch, 132 N.W. 
Minn. 536; Simons v. Munch, 132 N. 


326, 115 |, 


founded on a tolerated or permissive invasion of the 
premises of another,®°° or one merely incidental to, 
and compatible with, the use under a grant;®? nor 
can the undisturbed enjoyment of a legal right to 
flow the lands of another ripen with prescription.®” 
It is necessary that the person injured should have 
had knowledge or notice of the invasion of his prop- 
erty,°® and the period of prescription cannot begin 
until the land in question suffers some actual and 
appreciable injury.°4 
a use and such damage as to raise a presumption 
that the owner would not have submitted to it unless 


So there must have been such 


The extent to which the lands 


W. 321,115 Minn. 360; 
Summers, 24 N.C. 229. 


59. Davis v. Brigham, 29 Me. 391. 
60. Polly v. McCall, 37 Ala. 20; 


Gerenger vy. 


Ogle v. Dill, 55 Ind. 130; Terre Haute, 


wes. 184 Co. v. Zehner, 42 N.E. 756, 
15 Ind. App. 273; Campbell Va Talbot, 
132 Mass. 174; White v. Sheldon, 35 
Hun (N.Y.) 193. 

61. Pahl v. Long Meadow Gun 
Club, 2383 N.W. 836, 182, Minn. 118; 
Kinney v. Munch, 132 N.W. 326, 115 
Minn. 536; Simons v. Munch, 132 N. 
Wied eels 115 Minn. 360. 


[a] Use held not incidental to the 
privilege of hunting and _ fishing. 
Pahl v. Long Meadow Gun Club, 233 
N.W. 836, 182 Minn. 118. 


62. Tinkham vy. Arnold, 3 Me. 120; 
Gross v. Jones, 122 N.W. 681, 85 Neb. 
UT, S20 RA, N.S. 47. 

[a] Where right of flowage is ac- 
quired by condemnation proceedings, 
possession and use alone, no matter 
how long continued, will not vest any 
other title, privilege, or right than 
acquired in such proceedings. Gross 
v. Jones, 122 N.W. 681, 85 Neb. 77, 
32 L.R.A.N.S. 47. 


63. Cal.—Galbreath v. Hopkins, 
Mise Pini 74, 215 9viGal229% 

Ill. Wills v. Babb, 78 N.E. 42, 222 
IPHEY 95, . Gauls. RCAONE Sela 6 : 

Iowa.—Preston v. Hull, 42 N.W. 


305, 77 Iowa 309. 
Me.—Wood vy. Kelizey, 30 Me. 47. 


N.H.—Gilford Vv. W innipiseogee 
Lake Co., 52 N.H. 262. 3 


Utah.—Robins v. Roberts, 
(2d) 340. 
eee Ala.—Polly v. McCall, 37 Ala. 


Cal.—Galbreath v. Hopkins, 113 P. 
174, 159 Cal. 297; Grigsby v. Clear 
Lake Water Works Co:,;40 Cali s39i6a 


Ind.—Kelly v. Pittsburgh, etc., R. 
Co:, 63 N.EY 233))'28) ImadApp. 45m 
Terre Haute, etc., R. Co. v. Zehner, 
42 N.E. 756, 15 Ind.App. 273. 


Me.—Portland Sebago Ice Co. v. 
Phinney, 103 A. 150, 117 Me..~ 153; 
Miles v. United Box Board Co., 80 A. 
706, 108 Me. 270; Foster v. Sebago 
Imp. Co., 60 A. 894, 100 Me. 196; Au- 
gusta v. Moulton, 75 Me. 284; Under- 
wood v. North Wayne Scythe Co., 41 


1b Bre 


Me. 291; Wentworth v. Sanford Mfg. 
Co., 33 Me. 547; Wood v. Kelley, 30 
Me. 47; Nelson v. Butterfield, 21 Me. 


220; Hathorne v. Stinson, 12 Me. 183, 
28 Am.D. 167. 

Vt.—Dutton v. Stoughton, 65 A. 
91,79 Vt. 361 > Hurlbut “vi | Leonard; 
Brayt. 201. \ 

Wash.—Murphy v. Calispel Duck 
Club, 300 P. 1060, 163 Wash. 366. 

Wis.—Smith vy. Russ, 17 Wis. 227, 
84 Am.D. 739. 

65. Galbreath y. 
174,159 Call 297%, 


Hopkins, 113 P. 


For later cases, developments and changes in the law’ see Annotations, same title and section number. 


§ 47] 
were flooded must have been substantially the same 
during the whole period.*® The adverse use, further- 
more, must have been beneficial®’ and uninterrupt- 
ed;°® there must be appreciable damage by flowage 
for some portion of each year of the statutory peri- 
od,°® and merely occasional or temporary overflows 
are not sufficient to found a prescriptive right.7° On 
the other hand, the flowage need not be constant,*? 
and an easement may be acquired for limited or 
seasonable purposes.*?. So the continuity of the ad- 
verse user is not legally interrupted by the fact that 
the flooded lands are occasionally drained for tem- 
porary reasons or temporary purposes of the owner 
of the dam.7? As to the person to whom the admis- 
sion and promise were made and his privies, the run- 
ning of the prescriptive period is, however, inter- 
rupted where the owner of the dam admits that his 
structure is unlawful and promises to remove it;‘* 
but the admission and promise are not available in 
favor of other persons.7® So the running of the pe- 
riod is interrupted where the owner of the flowed 
lands asserts his rights by actions to abate the 
dam or to recover damages for the flowage.*® The 
maintenance of a dam to keep up the water level and 
‘permit the use of rowboats in a lake does not consti- 
tute such a nuisance as to preclude prescriptive 
rights therein.77 Continuance of wrongful flowage 


66. Whelchel v. Gainesville, etc., [a] 


Ra Conly 494 -Sem iene l6wiGas (43); 
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Judgment for six cents dam- 
ages preserved the landowner’s title 


[6% CAPE ek? 
for a long period of time does not create a right 
where the dam owner does not claim the right by 
grant, prescription, or license.** 

Nature and extent of right. The right acquired by 
prescription is only an easement of flowage and nof 
the title in fee to the land submerged or the right 
to exclude the owner therefrom.7® The easement is 
measured by the extent to which it was exercised 
at the beginning of the period of prescription and 
has since been maintained.*® It is not, however, 
necessarily the height of the dam which determines 
the extent of flowage which is lawful, but it depends 
on the actual enjoyment of the easement, that is, 
the extent of land actually overflowed.*t So the 
mere fact that a dam has been maintained at a cer- 
tain. height for the statutory period does not estab~ 
lish an easement; it must be further shown that the 
land was overflowed during that time.*? 


Removal, raising, repair, or replacement. ‘To es- 
tablish a right of flowage by prescription, the dam 
need not have been maintained for the whole period 
upon the same spot;** it is sufficient 1f upon the 
same mill site although removed from time to time 
to different places thereon.*4 Where there is a right . 
by preseription to maintain the dam at a certain 
height, if the dam is raised or enlarged, the right to 


ING Yi veot 
Wend. 167. 


Baldwin v. Calkins, 10 


Woodworth v. Genessee Paper Co., 46 
N.Y.S. 99, 18 App.Div. 510. 

67. Pahl v. Long Meadow Gun 
Club, 233 N.W. 836, 182 Minn. 118. 

6S Ill. Wills v. Babb, 78 N.E. 
A229. TI. 95,6 is. RvAUN.S.a3 6. 

Me.—Portland Sebago Ice Co. v. 
Phinney, 103 A. 150, 117 Me. 153; 
Gleason v. Tuttle, 46 Me. 288; Pres- 
cott v. Curtis, 42 Me. 64. 

Mich.—Cornwell Mfg. Co. v. Swift, 
50 N.W. 1001, 89 Mich. 503. 

Minn.—Kinney v. Munch, 132 N.W. 

326, 115 Minn. 536; Simons v. Munch, 
132 N.W. 321, 115 Minn. 360. 

Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 243, 123 Or. 549. 

Wis.—Haag v. Delorme, 30 Wis. 591. 

69. Miles v. United Box Board Co., 
80 A. 706, 108 Me. 270; Augusta v. 
Moulton, 75 Me. 284. ' 

70. Ohio, etc., R. Co. v. Wachter, 
23 IlLApp. 415 faff.15 N.E. 279, 123 
Ill. 440, 5 Am.S.R. 532]; Buchanan vy. 
Seim, 177 N.W. 751, 104 Neb. 444; Har- 
ris v. Southeast Portland Lumber Co., 
262 PR. 243, 123 Or. 549. 

71. Cornwell Mfg. Co. v. Swift, 50 
N.W. 1001, 89 Mich. 503. 

72. Pahl v. Long Meadow Gun 
Club, 233 N.W. 836, 182 Minn. 118. 

73. Me.—Gleason v. Tuttle, 46 Me. 
288; Davis v. Brigham, 29 Me. 391. 

Miss.—Alcorn y. Sadler, 14 So. 444, 
71 Mass. 634, 42 Am.S.R. 484. 

N.H.—Winnipiseogee Lake .Co. v. 
Young, 40 N.H. 420. 

N.Y.—Hall v. State, 87 N.Y.S. 338, 
92 App.Div. 96. 

N.C.—Gerenger v. Summers, 24 N. 
Cre 229% 

Wis.—Johnson v. Boorman, 22 N.W. 
514, 63 Wis. 268. 

74. Lynn v. Thomson, 17 S.C. 129. 

75. Lynn v. Thomson, supra. 

76. Goddard v. Berlin Mills Co., 
131 ‘A. 601, 82 N.H, 225; McCann -v. 
Chasm Power Co., 136 N.Y.S. 383, 151 
App.Div. 304 [aff 105 N.B. 416, 211 N. 
Y. 301]; Cobb v. Smith, 38 Wis. 21. 


and prevented the running of the stat- 
ute against him. McCann v. Chasm 
Power Co., 136. N.Y.S. 383, 151 App. 


ns 304 [aff 105 N.E. 416, 211 N.Y. 
3 i 
77. Pahl v. Long Meadow Gun 


Club, 233 N.W. 836, 182 Minn. 118. 


78. Miller v. Stowman, 26 Ind. 143. 
79. Terre Haute, etc., R. Co. v. Zeh- 
Mex) 427) INGr ato 6) tos, UndsA pps 230 


Johnson v. Sherman County Irr. Co., 
88 N.W. 676, 63 Neb. 510; Thomas vy. 
Morris, 129 S.B. 623, 190 N.C. 244. 


[a] Reason for rule.—Overfiow of 
another’s land by a stopping water- 
course below it on one’s own land is 
not an ouster of the owner of the 
land overflowed, there being no entry, 
which is necessary to make disseizin, 
and the remedy for the injury is not 
trespass, but an action on the case for 
consequential damages, so that it af- 
fords a presumption of the grant of 
an easement only, not of a conveyance 
of the land, however long continued. 
Thomas v. Morris, 129 S.E. 623, 190 
N.C. 244. 


[b] Rule applied although the 
owners of the dam fished in the wa- 
ters ponded on plaintiff’s land with a 
hook and line, nets and seines, that 
not being evidence of possession sub- 
jecting the fishermen to an action of 
ejectment by the owner of the land. 


Thomas v. Morris, 129 S.E. 623, 190 
N.C. 244. 
80. Ind.—Northern Indiana Power 


a v. Castor, 156 N.E. 571, 88 Ind.App. 

Me.—Carr v. Piscataquis Woolen 
Co., 85 A. 497, 110 Me. 184; Voter v. 
Hobbs, 69 Me. 19. 


Miss.—Aleorn vy. Sadler, 14 So. 444, 
71 Miss. 634, 42 Am.S.R. 484. 

Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 


N.H.—Goddard v. Berlin Mills Co., 
Vie An 601, - 82) Ne e2e2oy Gurditine ve 
Bartlett, 55 N.H. 119. 

N.J.—Carlisle v. Cooper, 19 N.J.Eq. 
256 [aff 21 N.J.Eq. 576]. 

N.Y.—Ely v. State, 92 N.E. 


629, 199 


N.C.—Powell v. Lash, 64 N.C. 456; 
Morris v. Commander, 25 N.C. 510 


Vt.—Dernier v. Rutland Ry., Light 
& Power Co:,, 110 A. 4, 94 “vit. 187. 
Shrewsbury v. Brown, 25 Vt. 197. 


Ont.—Cardwell y. Breckenridge, 4 
Ont.W.N. 1295, 24 Ont.W.R. 569, 11 
Dom.L.R. 461. 


[a] Thus, where at first only a 
small portion of plaintiff’s land was 
flooded, but the quantity increased 
from year to year, an easement by 
prescription could only affect the 
damages as to the land which had 
been “flooded for the full statutory 
period, not as to all the lands which 
had been flooded within recent years 
Dernier v. Rutland Ry., Light & Pow- 
ery Coz, 110 AS 451/94 Vite iS 7s 


{b] “Effective height’ defined.— 
(1) The “effective height” of a mill- 
dam is the height at which the dam 
in good condition will flow land, un- 
affected by changes in the seasons or 
occasional leakage in the dam; it is 
this effective height which limits the 
right to flow, since the amount of 
land flowed depends on it. Carr v. 
Piscataquis Woolen Co., 85 A. 497, 110 
Me. 184.) (2) “The effective height of 
the dam is the height which flows.” 
Voter v. Hobbs, 69 Me. 19, 20. 


81. Ga.—Carrington v. Brooks, 48 
S.E. 970, 121 Ga. 250. 


Mich.—Potter v. Dundee Hydraulic 
Power Co., 165 N.W. 689, 198 Mich. 
585; Turner v. Hart, 38 N-W. 890, 71 
Mich. 128, 15 Am.S.R. 243. 

N.J.—Horner v. Stillwell, 35 N.J. 
Law 307; Carlisle v. Cooper, 21 N.J. 
Eq. 576. 

Pa.—Mertz v. Dorney, 25 Pa. 519. 
Ae eee RT MA v. Brown, 25 Vt. 
Me Ont.—Bechtel v. Street, 20 U.C.Q.B. 

82. Carrington v. Brooks, 
970, 121 Ga. 250; 
19 OhioApp. 89. 

83. Stackpole v. Curtis, 32 Me. 383. 

84. Stackpole v. Curtis, supra. 


48 S.E. 
Shelton vy. Mosier, 


8 (61025 


maintain it so acerues only after it has been thus en- 
joyed for the statutory period;*® and in replacing 
an old dam, the right of the owner having prescrip- 
tive rights of flowage is determined by the height 
of the old one at the time suit was brought to re- 
strain the building of a higher one.*® If a prescrip- 
tive right has been obtained by the use of flash- 
boards, these may be replaced by a permanent struc- 
ture to the same height,** that is, to the height 
that shall not increase the level of the flowage wa- 
ter.8§ 


[§ 48] (4) Grants and  Reservations—(a) In 
General. The right to flood the lands of another by 
the erection and maintenance of a milldam may be 
acquired by reservation in a grant of the land*® or 
by conveyance from the owner of the submerged 
premises,®° which, if it purports to convey no more 
than such right, creates an easement only without 
affecting the title;®! but this 1s generally an ease- 
ment in fee,?? although it may, by apt words, be 
made determinable on a contingency.®* It implies a 
right to have the land left as a part of the reservoir 
to be filled with water®* and precludes filling in by 
_the owner to exclude the water.®°° The easement is 
appurtenant to every part of the grantee’s land,°® 
and he has the right to build a dam at any spot on 
his land where the right can be most profitably or 
conveniently enjoyed,’ and of any height, provid- 
ed it does not exceed the height fixed by the grant.®® 
An instrument giving the right of flowage, reciting 
the payment of a specified sum and an agreement to 
pay an additional amount on commencement of work 
on the dam, is a conveyance and not an option.®® 
So an instrument whereby the grantor covenants 
that another shall have certain flowage rights so 
long as he shall perform the conditions and pay a 
stated sum annually, the instrument providing for 
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Gemeinde, 134 N.W. 63, 28 S.D. 509. pra). 
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Shearer v. Hutterische Bruder | (Glidden v. Beaverton Power Co., su- 
(3) If the height of the dam at 


forfeiture on nonuser, is a grant and not a lease; 
and a written agreement, granting a perpetual right 
to flow lands, permitting the establishment of a dam, 
providing for the settlement of damages, and con- 
taining no clause of forfeiture on default, is an ab- 
solute sale on time for credit rather than a revoca- 
ble license.2 The award and payment of permanent 
damages in an action to abate a flowing dam and for 
damages does not amount to a purchase by defend- 
ant of an easement of flowage,* nor to an acquisi- 
tion of such land by condemnation. The grant of 
land “for making and using a canal” does not im- 
pliedly grant any right to flow the grantor’s Jand 
by the erection of a dam.® So a release from the 
right not to be flooded by the act of another is clear- 
ly not ineluded in a grant of water rights, but must 
be expressly conveyed;® and he who conveys it must 
contemplate a flooding from a barrier erected in the 
stream at or below his own property.? A provision 
in a lease prohibiting the lessee from erecting any 
mill or dam on the leased premises is not a reserva- 
tion to the lessor of the right to erect a dam which 
shall overflow such premises. A grantee under a 
warranty deed containing no reservations, which was 
executed several years after the recorded deed to 
his grantor which reserved flowage rights on the con- 
veyed land, acquires thereby no rights which his 
grantor’s grantor reserved to himself,® and haying 
notice of the deeds in his chain of title and knowledge 
of the developments as they progressed, he does not 
take possession as an innocent purchaser.?° 


Consideration. A conveyance of a right of flow- 


age, reciting the payment of a specified amount as- 


consideration, is supported by a sufficient consider- 
ation whether the sum named was actually paid or 
not.11 


Assignment. When the grant so provides, the 


95. Phillips v. Watuppa Reservoir 
Co., supra. 


86. Long v. Schroeder, 157 N.W. 
399, 191 Mich. 147. 

[a] Thus, where the old dam had 
settled ten inches since the time it 
was built, defendant attempting to 
build a new one of the same height 
as the old one originally was, will be 
enjoined. Long vy. Schroeder, 157 N. 
W. 399, 191 Mich. 147. 


87. Watters v. Anamosa-Oxford 
Junction Light & Power Co., 167 N.W. 
765, 184 Lowa 566. 

88. Watters v. Anamosa-Oxford 
Junction Light & Power Co., supra. 


89. Glidden v. Beaverton Power 
Co., 193 N.W. 862, 223 Mich. 383; Butz 
y. Ihrie, 1 Rawle (Pa.) 218. 


[a] Effect of particular reserva- 
tions.—(1) Where S’s deed to R ex- 
cepted and reserved flowage and ripa- 
rian rights by reason of the construc- 
tion and maintenance of an artificial 
dam having a twenty-foot head of wa- 
ter at Beaverton, the fact that when 
R conveyed the property to B she 
adopted the same form of reservation 
contained in S’s deed to her, except to 
change it from dam of ‘20-foot head”’ 
to “any dam” at Beaverton, fairly in- 
ferred she had in mind distinctly to 
provide that no right of flowage what- 
ever should pass to B by her deed 
(Glidden vy. Beaverton Power Co., 193 
N.W. 862, 223 Mich. 383), (2) and by 
so changing the reservation, R per- 
petrated no fraud on her grantor 


the time of the reservations was only 
twelve or fourteen feet, they were 
included in the deéds in anticipation 
of future development of the then ex- 
isting dam. Glidden v. Beaverton 
Power Co., supra. 


90. Conn.—Watrous y. Watrous, 3 
Conn. 373. 


Me.—Stinson vy. Gardiner, 33 Me. 94: 
Rackley v. Sprague, 19 Me. 344. 


Mich.—Glidden vy. Beaverton Pow- 
er Co., 193 N.W. 862, 223 Mich. 383. 


Minn.—Schlag v. Gooding-Coxe Co., 
108 N.W. 11, 98 Minn. 261. 


Or.—Sweetland v. Grants Pass New 
Water, Light & Power Co., 79 P. 337, 
46 Or. 85; Wright v. Shindler, 21 P. 
195, 17 Or. 404. 


Wis.—Radtke v. Rothschild Water 
Power Co., 148 N.W. 866, 158 Wis. 271. 


91. Watuppa Reservoir Co. y. Mac- 
kenzie, 132 Mass. 71; Boye v. Albert 
Lea, 100 N.W. 642, 98 Minn. 121; In 
mat hed oa 68 N.Es 138, 176 N.Y. 


92. Burr v. Mills, 21 Wend. (N.Y.) 
290; Bradley v. Warner, 41 A. 564, 21 
das hey BENG. 

93. Com. v. Fisher, 6 Mete. (Mass.) 
433; Barber v. Nye, 65 N.Y. 211; Van- 
denburgh v. Van Bergen, 13 Johns. 
CN2 Yn) 212% 
191, LLOEN. G.229 28 


96. Haigh vy. Lenfesty, 87 N.B. 962, 
239 Ill. 227. 


97. Haigh v. Lenfesty, supra. 

98. Haigh v. Lenfesty, supra. 

99. Tinsley vy. Etowah Power Co., 
197.602: 

1.° Tuttle v. Harry, 14 A. 209, 56 
Conn. 194. 

2. Fitch v. Constantine Hydraulic 
Co., 6 N.W. 91, 44 Mich. 74. . 

3. Candler v. Asheville Electric 
Co., 47 S.E. 114,135 N.C. 12) 

4 Candler v. Asheville Electric 
Co., supra. 

5. Davis v. Brigham, 29 Me. 391. 

Creation of easement by implica- 
tion on severance of tenements by sale 
of mill see infra § 51. 

6 Mills Power Co. v. Mohawk 
Hydro-Electric Co., 140 N.Y.S. 655, 155 
App.Div. 869 [aff 109 N.E. 1084, 215 
N.Y. 666]. 

7. Mills Power Co. v. Mohawk Hy- 
dro-Hlectric Co., supra. 

oo Carhart v. French, Lalor (N.Y.) 

9. Glidden v. Beaverton Power Co., 
193 N.W. 862, 223 Mich. 383. 

10. Glidden vy. Beaverton Power 


Hall v. Turner, 14 S.E,|Co0., Supra. 


ap aineley, v. Etowah Power Co., 


94. Phillips v. Watuppa Reservoir |197 F. 602. 


Co., 68 N.E. 848, 184 Mass. 404. 


[a] Rule applied where the con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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right is assignable,!? and a subsequent assignee of 
the grantee may flow the lands without first acquir- 
ing the right by condemnation.‘ 


Incidental rights. 
right to flow other lands of the grantor carries with 
it, as an incident, the right to enter and cleanse the 
mill pond.t# 


Stranger. In accordance with the rulé¢ as to deeds 
generally,'® a reservation in a deed does not create in 
a stranger to it any title to a dam or rights to flow 
the grantee’s land.+® 


Reservation of right to compensation for flowage. 
The owner of the flowed premises may, in conveying 
them, reserve the right to compensation for the flow- 
age;'? but a grant of flowed land in which the gran- 
tor, who had previously leased the right to a mill 
owner, reserves “the right to flow the land” is inef- 
fectual to reserve to the grantor the annual rent for 
the flowage.*§ F 


[§ 49] (b) Extent of Right Conveyed. In con- 
struing an instrument granting flowage rights, as to 
the extent of the right conveyed general rules of 
construction!® are applicable.2° Subject to exist- 
ing rights of like character in third persons,”! the 
extent of the right is to be measured by, and re- 
stricted to, the fiowage necessarily occasioned by a 


veyance recited the payment of one 
dollar as consideration. Tinsley v. 
Etowah Power Co., 197 F. 602. 


12. Lindenmuth v. Safe Harbor 


WATERS 


A grant of a mill site with the, 


including any flowage from a dam 
having a twenty-foot head, and by 
another deed, dated Sept. 5, 1911, con- 
veyed a larger tract surrounding the 
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dam of the height and character specified in the 
conveyance?” when in good condition and repair,”* or 
by the measurements Of the land described as subject 
to overflow or granted for that purpose.?* If the 
deed is indefinite in these particulars, the rights of 
the grantee may be measured by the effects of the 
dam or other structure in existence at the time 
of the grant,?> or the practical construction of the 
grant by the parties,?° or by reference to other exist- 
ing deeds,*7 a reasonable construction being adopt- 
ed, such as will neither give the grantee an unlimit- 
ed right to injure the grantor’s property, nor deprive 
him of the beneficial enjoyment of what was intend- 
ed to be granted.?* A grant entitling the owner to 
maintain a head of water of a certain height au- 
thorizes him to do so regardless of the amount of 
land flowed;?° but such a grant does not authorize 
a dam of the height specified if the water flows over 
the crest of the dam.*° In determining the rights 
of the mill owner, actual tests as to the point to 
which a deed entitles him to raise a flushing struc- 
ture above his dam and flow lands will control when 
brought into conflict with instrumental measure- 
ments.*1 Where the terms are explicit and do not 
in any way limit the dam owner, he may, so far as 
the grantor is concerned, subject the latter’s land 
to flowage by a height he deems proper.?2. The vote 


5 Gray 468; Goodrich v. Longley, 1 


Gray 615; Riley v. Parks, 11 Metce. 
424. See Knapp v. Douglas Axe Co., 
13 Allen 1 (construing a deed author- 


Water Power Corporation, 163 A. 159, 
309 Pa. 58. 


13. Lindenmuth v. Safe Harbor 
Water Power Corporation, supra. 


14. Fountain vy. Perth Amboy, 38 A. 
676, 60 N.J.Law 410. 

15. See Deeds § 348. 

16. Kronoff vy. City of Worcester, 
125 N.E. 394, 234 Mass. 254. 

17. Jewett v. Ricker, 68 Me. 677. 

18. Pollock v. Cronise, 12 How.Pr. 
CNEY.) 363. 


19. See Deeds §§ 195-480. 
20. See cases infra this note; and 
- notes 21-35. 


[a] Particular provisions construed. 
—(1) Under a provision of a deed con- 
veying a part of riparian land con- 
veying “all the interest said grantors 
have in said river with the right of 
flowage to lands of said grantees ad- 
joining, reserving the right to claim 
to nominal damages,” the grantee had 
the right to raise the water opposite 
the grantors’ land by maintaining a 
dam to an extent which would cause 
only nominal damages, and not the 
right to flow the part of the land not 
conveyed. Eley v. Twin State Gas & 
Electric Co., 117 A. 817, 80 N.H. 428. 
(2) Under a deed conveying part of 
the vendor’s estate with right of the 
purchaser to flood it at its election, 
and providing that the consideration 
named shall be in full satisfaction of 


all damages resulting from the flood- |. 


ing of the land conveyed, the damage 
referred to was damage to the por- 
tion of the land retained by the ven- 


dor and not to the land conveyed, and | 


the purchaser not impounding water 
unreasonably nor negligently con- 
structing the dam was relieved of lia- 
bility for damages incident to the 
flooding of the land conveyed. Vir- 
ginian R. Co. v. Hood, 146 S.H. 284, 
152 Va. 254. (3) Where S, by deed 
dated May 1, 1911, conveyed a four 
and one-half-acre tract to R, except- 
ing all flowage rights of every kind, 


four and one-half acres, and excepted 
from the operation of the second deed, 
by specific description, the four and 
one-half acres conveyed by the first 
deed, followed by a concluding clause 
conveying all riparian rights of what- 
ever kind, including those acquired 
from his grantor which included the 
four and one-half-acre tract, it was 
held that the second deed conveyed 
all flowage rights, including those 
pertaining to the four and one-half- 
acre tract, notwithstanding the ex- 
ception of such rights in the first deed 
and the exception of the four and one- 
half acres from the second deed. 
Glidden vy. Beaverton Power Co., 193 
N.W. 862, 223 Mich. 383. 


21. Butler v. Huse, 63 Me. 447; 
Knapp v. Douglas Axe Co., 13 Allen 
(Mass.) 1. 

‘22. Ga.—Towaliga Falls Power Co. 
v. McElroy, 53 S.E. 682, 124 Ga. 1014. 


Ill. Haigh v. Lenfesty, 87 N.E. 962, 
239 Dll, 227. 

Me.—Portland Sebago Ice Co. v. 
Phinney, 103 A. 150,117 Me. 153; Stin- 
son v. Gardiner, 33 Me. 94. 

Mass.—Clinton Gas Light Co. v. 
Fuller, 48 N.B. 1024, 170 Mass. 82; 
Brady v. Blackinton, 113 Mass. 238; 
Estes v. Wells, 9 Cush. 487. 

Mich.—Hathaway v. Mitchell, 34 
Mich. 164; Sanford vy. Nyman, 23 
Mich. 326. 

N.H.—Winnipisseogee Lake Cotton, 
ete., Mfg. Co. v. Perley, 46 N.H. 83. 

Pa.—Lau v. Mumma, 43 Pa. 267; 
Hogg v. Bailey, 5 Pa.Super. 426. 

Vt.—Mower v. Hutchinson, 9 Vt. 
242. 

23. Haigh v. Lenfesty, 87 N.E. 962, 
239 Til. 227. 

24. U.S.—Stadler v. Missouri Riv- 
er Power Co., 139 F. 305, 71 C.C.A. 
435 [rev 133 F. 314]. 
te e.—Webster v. Holland, 58 Me. 
68. 

Mass.—Ballard v. Ballard Vale Co., 


izing flowing to any extent not in- 

terfering with present legal rights of 

a named third person). 

RE en i geet v. Hascall, 21 Mich. 
N.H.—Pray v. Great Falls Mfg. Co., 

38 N.H. 442. 


N.Y.—Schwarzenbach v. 
Electric Water Power Co., 
1108, 184 N.Y. 546. 


Ohio.—Elson v. Seaburg, 11 Ohio 
St. 265. 


25. Bennett v. Kennebec Fibre Co., 
32 A, 800, 87 Me. 162; Grothe v. Lane, 
110 N.W. 305, 77 Neb. 605; Flint v. 
Union Water Power Co., 62 A. 788, 73 
N.H. 483; Watson v. Bartlett, 62 N.H. 
447; Seavey v. Jones, 43 N.H. 441. 


26. Haigh vy. Lenfesty, 87 N.E. 962, 
239 Til. 227. 


27. Perry v. Binney, 103 Mass. 
156; Jackson v, Harrington, 2 Allen 
(Mass.) 242. 


28. Rasicot v. Little Falls Imp., 
etc., Co., 68 N.W. 212, 65 Minn. 543; 
Chapman v. Newmarket Mfg. Co., 68 
A. 868, 74 N.H. 424, 15 L.R.A.N.S. 
292; Foster v. Parham, 74 N.C.°92; 
Bobo v. Wolf, 18 Ohio St. 463. 


29. Tebbel v. Spencer Electric 
Light & Power Co., 138 N.W. 1073, 
173 Mich. 136. 


30. Tebbel v. Spencer 
Light & Power Co., supra. 


[a] Reason for rule.—Where the 
grant authorizes the dam owner to 
maintain a head of water not in ex- 
cess of eight feet, if he builds a dam 
eight feet high and thewater flows 
over the crest of such a dam at a 
depth, for example, of two, four, or 
six inches, a head in excess of eight 
feet would thereby be maintained. 
Tebbel v. Spencer Electric Light & 
Foes Co., 188 N.W. 1073, 173 Mich. 
136. 


Oneonta 
76 N.E. 


Blectric 


31. Cornwell Mfg. Co. v. Swift, 50 
N.W. 1001, 89 Mich. 503. 


32. Sweetland v. Grants Pass New 
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of the proprietors of a township authorizing a mill 
owner to flow lands belonging to the proprietary with- 
out payment of damages does not apply to lots not 
subject to any proprietary control;*® and in the 
conveyance of a water privilege, a grant of “the land 
which” a certain “dam flows” means the land which 
the dam flows when actually used for the purpose 
for which it was erected and conveyed, rather than 
the small portion which happens to be flowed when 
the dam is out of repair.?* Where land is conveyed 
subject to the flowage caused by the dam then ex- 
isting or which might be built in the future, it will 
be presumed, in the absence of anything indicating 
the contrary, that the parties contemplated the con- 
tinuance of existing conditions without any radical 
change, and did not intend to create an unlimited 
right of flowage.?® 


[§ 50] (c) Transfer of Mill and Dam—aa. Inci- 
dental Conveyance of Appurtenant Easement. A 
grant of a mill and dam will pass as appurtenant a 
right of flowage of others’ land lawfully vested. at 
the time in the grantor,®® unless the grantor, as he 
may lawfully do, excepts and reserves it from the 
erant;*7 but the rule has no application where there 
is no visible, actual, and existing appurtenance at 
the time of conveyanee.*® So the owner of flowage 
rights not incident to his land or running therewith 
may sever ownership by selling one and keeping the 
other or by separately selling both.® If any pre- 
sumption arises that the grant of land on which 
a dam is situated carries with it the flowage rights, 
it is refutable,*® the actual intention of the par- 
ties being the determining factor.*! 


[§ 51] bb. Creation of Easement by Implication. 
Where the owner of a tract of land of two or more 
parcels has erected a dam on one of them which 
flows the others, on severance of the tenements an 
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[§§ 49-53 . 


easement to flow arises by implication,*? except that 
the rule does not obtain where the grantor retains 
the mill and sells the land flowed.4? An easement 
cannot be implied, however, where, during the unity 
of possession, and up to the time of sale, there is 
no evidence of any such user as would indicate the 
intention of the owner to create a burden over one 
part of the property in favor of the other.** Where 
the grantee has built a flowing dam on the land, 
of which the grantor knows nothing, no mention 
thereof being made in the deed, the conveyance 
does not include the right to flow land retained by 
the grantor.*° 


[§ 52] (d) Transfer of Land Flowed. Where the 
owner of a tract of land of two or more parcels, on 
one of which is a dam flowing the others, sells the 
land flowed and retains the dam site without re- 
serving the right, the rule that on severance of the 
tenements an easement to flow arises by implication#® 
does not apply,** and he has no right of flowage.** 
He has the right, however, where he reserves it either 
for the benefit of himself*® or for himself and oth- 
ers;°° and a grant of land with a reservation to the 
grantor of the “use of all of the water power, 
water flowage, and dam privilege forever” authoriz- 
es the grantor to flow the land by a dam not situat- 
ed thereon.®? 


[§ 53] (5) Leases, Licenses, and Contracts. A 
right to flood lands may be given by a contract duly 
executed,” or by a lease of land embodying permis- 
sion to flood the premises in question or reserving 
rent in compensation for annual damages.®? A li- 
cense to flood lands, even though it rests only in 
parol, may be effective as between the parties and 
their successors in interest, so far as to prevent the 
licensor from recovering damages for the flowing 
of the lands,®* although it does not transfer any 


Water, Light & Power Co., 79 P. 337, [a] For example, where the dam 46. See supra § 51. 
46 Or. 85. and the flume were gone, the pond had 47. Preble v. Reed, 17 Me. 169: 
33. Stevens v. Morse, 5 Me. 26. Sapceciisa heli? ene tia etree e SELES: Burr v. Mills, 21 Wend. (N.Y.) 290. 
: 7 ir norm vel, 
[a] For example, lots of an indi-| 111) puilding on the premises was |_, 48: Preble v. Reed, 17 Me. 169; 


vidual proprietor held in severalty at 
the time of the vote. Stevens v. 


Morse, 5 Me. 26. 
34. Morse v. Marshall, 


lan v. 
366. 
95 Mass. 


dismantled and abandoned. v 
Etter, 201 N.W. 499, 229 Mich. 


Burr v. Mills, 21 Wend. (N.Y.) 290. 


49, Pettee * vy. -Hawes;- 130 Pick: 
(Mass.) 323. 


50. Pettee v. Hawes, supra. 


MecMil- 


51. 


288 39. McMillan v. Etter, supra. 
an Welsch She a ie 40. McMillan v. Etter, supra. 
g5. ch v. iver Power F _ 

Tight Co.;¢96. NW. (649; 18 TmMinn.:|) see OMAN Vv. Biter guna: 

451. 42. Ga.—Baker v. McGuire, 53 Ga. 
36. Conn.—Smith v. Moodus Wa- | 24°: : ! ue 

ter Power Co., 35 Conn. 392. Ill—Jarvis v. Seele Milling Co., 


Ind.—Scott v. 28 N.E. 


546, 129 Ind. 250. 


Mass.—Forbes v. Com., 52 N.E. 511, 
172 Mass. 289. 


Neb.—Johnson v. Sherman County 
irr, éete., Co,, 98 N.W. 1096, 71 Neb. 
452. 

N.H.—Smith v. Furbish, 44 A. 398, 
68 N.H. 123, 47 L.R.A. 226; Watson v. 
Bartlett, 62 N.H. 447. 


N.Y.—Hall v. State, 77 N.Y.S. 282, 
72 App.Div. 360. 


Michaels, 


Or.—Jackson v. Trullinger, 9 Or. 
393. 
Va.—Calhoun v. Palmer, 8 Gratt. 


(49 Va.) 88. 


37. Murphy v. Big Rapids Water 
Power Co., 170 N.W. 644, 204 Mich. 
iyi Male 

38. McMillan vy. Etter, 201 N.W. 


499, 229 Mich. 366. 


50 N.B. 1044, 173 Ill. 192, 64 Am.S.R. 
107; Hadden v. Shoutz, 15 Ill. 581. 

Me.—Rackley v. Sprague, 19 Me. 
344; Rackley v. Sprague, 17 Me. 281; 
Hathorn v. Stinson, 10 Me. 224, 25 
Am.D. 228. 

Mo.—Greisinger v. Klinhardt, 9 S. 
W.(2d) 978, 321 Mo. 186. 

N.Y.—Oakley v. Stanley, 
523. 


N.C.—Latta_ v. 


5 Wend. 


Catawba Electric 


Co., 59 S.H. 1028, 146 N.C. 285; Kest- 
ler 'v.! Verble, 52 N.C. 185. 
W.Va.—Bennett v. Booth, 73 S.E. 


909, 70 W.Va. 264, 39 L.R.A.N.S. 618. 


Easements created by implication 
generally see Easements §§ 102-139. 


43. See infra § 52. 
44. Hart v. McMullin, 32 N.S. 340. 


45. Tabor v. Bradley, 18 N.Y. 109, 
72 Am.D. 498. 


Hemmis v. Consolidated Water 
Power & Paper Co., 181 N.W. 7438, 173 
Wis. 518. 


52. Conn.—Occum Co. v. A. & W. 
Sprague Mfg. Co., 34 Conn. 529. 


Ga.—Nuckolls v. Anderson, 48 S.F. 
191, 120 Ga. 677; Stafford v. Maddox, 
23) SsH.5559; 8 te Gas ebot. 


Ky.—Ford Lumber, etc. Co. v. 
Clark, 68 S.W. 448, 24 Ky.L. 318. 


Mass.—Carmichael Vv. Henry 
Wood's Sons Co., 67 N.E. 961, 184 
Mass. 73. 


neta Abas v. Hayden, 25 Minn. 
Nev.—Alexander v. Winters, 49 P. 
116, 23: Nev. 475. 


N.H.—State v. Sunapee Dam Co., 
50, A. 108, 70 N.H.* 458, 59) RUA. 55. 


53. Smith v. Moodus Water Power 
Co., 35 Conn. 392; French v. Carhart, 
1 N.Y. 96, 4 How.Pr. 181, How.A.Cas. 
40; Kerr v. Bearinger, 29 U.C.Q.B. 
(Ont.) 340. 

54. Ga.—Southwestern R. Co. v. 
Mitchell, 69 Ga. 114. 

Ind.—Ogle v. Dill, 


55 Ind. 130; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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property,°° or create an easement,°® and is revocable 
_ by the grantor,°* and ceases at his death.°* <A per- 
petual right to flow land cannot be created by parol®® 
unless it be on the principle of estoppel;®° an oral 
agreement whereby a mill owner was to acquire a 
permanent flowage right on land is at most a mere 
license revocable at any time.*! So a writing not un- 
der seal, purporting to convey the right to flow land, 
and to release all claims for damages therefor, does 
not bind the land or estop a subsequent owner of the 
premises from recovering damages for future flood- 
ings.°? Where the owner of land conveys part of 
it, however, a parol authorization to overflow the 
remainder by erecting a dam becomes enforceable 
when the purehaser relying thereon ereets such 
dam.°* A mere vague and undefined parol encour- 
agement, given by an upper owner, in common with 
other neighbors, to lower owners to establish a mill 
on their own lands for the public convenience, does 
not operate, to estop the upper owner from maintain- 
ing an action for damages caused to his land by th 
backing of the water by the milldam.®* Uninterrupt- 
ed flowing for any length of time under a claim of 
right is not evidence sufficient for the jury to pre- 
sume a license to flow without paying damages.*°® 


Nature of privilege. A privilege given by con- 
tract to flow lands during certain months for a 
number of years is an intermittent easement.®® 


Construction and operation. Rules as to the con- 
struction and operation of contracts generally®’ are 
applicable to contracts giving the right of flowage.®* 
A provision that the dam owner agrees, in addition 


Stephens v. Benson, 19 Ind. 367; 
Snowden v. Wilas. 19 Ind. 10, 81 Am. 
D. 370; Bell v. Elliott, 5 Blackf. 113. 
Mich.—Millerd v. Reeves, 1 Mich. 
107. 
Mo.—Simpson v. 


63. Johnson v. 


42 Neb. 323. 
Wabash R. Co., 
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62. Cobb v. Fisher, 121 Mass. 169. 


Irr’, éte., ‘Co:} 98 (NW. 71096;-71 (Neb. 
452: Newcemb v. Royce, 60 N.W. 552, 


64 Himes v. Jarrett, 2 S.E. 393, 26 


) 
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to payment of a specified amount, to grade up a 
bridge and road which the water will flood is not 
a mere independent contract,®® but a condition on 
the performance of which his right of flowage de- 
pends.*° In the absence of provision therefor in 
the contract, such condition must be performed in 
a reasonable time,*4 and the duty to perform con- 
tinues notwithstanding the landowner, by accept- 
ance of the cash consideration, temporarily waived 
his right to terminate the contract for nonperform- 
ance.*? Under a contract authorizing the dam 
owner, in consideration of a monthly payment, to 
flow lands “as heretofore done,” the duty to pay 
ceases when the lands cease to be flowed.7* Where 
one contract was intended to be superseded by a 
later one, such effect will be given to it.7 


Consideration. Where a warranty deed and flow- 
age contract constitute part of the same transaction, 
there is a valid consideration, as one instrument 
could be consideration for the other.*® 


Usage for less than prescriptive period does not 
establish an irrevocable license.7® 


[§ 54] (6) Abandonment or Loss of Rights. An 
easement of flowage may be lost by reason of an 
adverse and inconsistent user by the owner of the 
land subject thereto for the prescriptive period ;** 
but a use not inconsistent with the easement does 
not extinguish it,’ nor does mere nonuser for less 
than the statutory period of limitation™® unless the 
circumstances furnish unmistakable evidence of an 
intention on the part of the holder to renounce or 


144 N.E. 30, 145 N.E. 764, 195. Ind. 
481; Hemmis vy. Consolidated Water 
Power & Paper Co., 181 N.W. 743, 173° 
Wis. 518. 


[a] Consistent uses.—(1) Use of 
land for pasturage for eight or nine 
years and thereafter for no other use 
than to cut wood and trees is not ad- 
verse user for twenty years such as to 
deprive the owner of an easement en- 
titling him to use the land for water 
flowage, Such use of the land not be- 
ing inconsistent with the easement. 
Hemmis v. Consolidated Water Pow- 
er & Paper Co., 181 N.W. 743, 173 Wis. 
518. (2) Farming the land and rais- 
ing crops thereon is not such adverse 
user as will set the statute running 


Sherman County 


46 S.W. 739, 145 Mo. 64. SiGe 230. 
pr phan v. Parker, 2 S.E. 76, 97 65. Seidensparger v. Spear, 17 Me. 
eS i CY eres, 123, 35 Am.D. 234. 
a.—lLacy v. rnett, 3: a. 3 ; 
Utah.—Peay v., Salt Lake City, 40 meet pone v. Stark; 128 N.Y.S. 
- 206,211 Utah 331. y 
¥t.—-Olmstend v.Abbotty 1s A,315,| 6% See Contracts §§ 481-692. 
61 Vt. 281. 68. See cases infra notes 69-74. 
[a] License by officer of corpora- 69. Henneky y. Stark, 128 .N.Y.S. 
tion. Where a person, at great ex- | 761. 
pense: and under 4 acenge ston a 70. Henneky v. Stark, supra. 
railroad superintendent, so erected a 
mill and dam as to overflow a part of 71. Henneky v. eh SRNR 
the land of the railroad company, the 72. Henneky v. Stark, supra. 


is bound by the bch ilar 


company 
Southwestern R. Co. v. Mitchell, 
Ga. 114. 
BBs: Clinton v. McKenzie, 36 S.C.L. 
56. Cagle v. Parker, 2 S.E. 76, 97 
IN Capen lane 
[a] 
writing but not under seal. 
Parker, 2 S.E. 76, 97 N.C. 271. 


57. Bridges v. Purcell, 18 N.C. 492. 


58. Bridges v. Purcell, supra; Mc- 
Daniel v. Walker, 24 S.E. 378, 46 S.C. 
43. 


Rule applied as to a license in 
Cagle v. 


59. Foot v. New Haven, etc., Co., 
23 Conn. 214; Woodward v. Seely, 11 
R57. 50° Am. Ds 445;.. Russell sv. 
Scott, 9 Cow. (N.Y.) 279; Clute v. 
Carr, 20 Wis. 531, 91 Am.D. 442. 

60. Znamanacek v. Jelinck, 95 N. 
W. 28, 69 Neb. 110, 111 Am.S:R. 5338; 
Newcomb v. Royce, 60 N.W. 552, 42 
Neb. . 323. 

61. Steinfield v. Monadnock Mills, 
123) A. 2245-81) NE 152; 
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73. Brisky v. Lamb-Davis Lumber, 
Co., 167 P. 118, 98 Wash. 162. 


74. Brasch v. Rothschild Water 
Power Co., 137 N.W. 788, 150 Wis. 
594. \ 

[a] Thus a contract between a 


corporation building a dam and plain- 
tiff landowner, fixing the amount of 
land to be flowed, was held to free the 
remainder of plaintiff's land from the 
restrictions of a prior contract pro- 
viding for the payment of compen- 
sation for the land overflowed at a 
specified price. Brasch v. Rothschild 
Water Power Co., 137 N.W. 788, 150 
Wis. 594. : 

75. Pike Rapids Power Co. v. 
Schwintek, 223 N.W. 612, 176 Minn. 
324. 


76. Johnson v. Sherman County 
Irr. Co., 88 N.W. 676, 63 Neb. 510. 


77. Haigh v. Lenfesty, 87 N.E. 962, 
239 Ill. 227; Butterfield v. Reed, 35 N. 
E. 1128, 160 Mass. 361. 


78. Seymour Water Co. v. Lebline, 


against the unexercised right of flow- 


age. Seymour Water Co. vy. Lebline, 
mei N.E. 30, 145 N.E. 764, 195 Ind. 
79. Conn.—Smith v. Moodus Water 


Power Co., 35 Conn. 392. 


Ga.—Maguire v. Baker, 57 Ga. 109. 


Mass.—Clinton Gas Light Co. v. 
Fuller, 48 N.E. 1024, 170 Mass. 82; 
Chandler v. Jamaica Pond Aqueduct 
Corp., 125 Mass. 544; Williams v. Nel- 
son, 23 Pick. 141, 34 Am.D. 45. 


Mich.—Glidden v. Beaverton Power 
Co., 193 N.W. 862, 223 Mich. 383. 


N.J.—McConnell v. American 
Bronze Powder Mfg. Co., 5 A. 785, 41 
N.J.Eq. 447 [aff 17 A. 1104, 44 N.J.Eq. 
603]. 


se cap ee v. Hutchinson, 9 

[a] Nonuser on account of rights " 
of others.—A right to flow, derived 
from grant, is not lost by nonuser 
while it cannot be used without dis- 
turbing the rights of others, but may 
be exercised whenever such right can 
be extinguished or bought. Mower v. 
Hutchinson, 9 Vt. 242. 


Vt. 
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abandon it;8° where title has become vested by 
adverse possession, it is not divested by any act 
short of what would be required in a case where ti- 
tle was by deed,®! and a nonuser for the full prescrip- 
tive period will not extinguish the easement where 
there has been no adverse user by another,*? the rule 
applying whether the right is founded on a grant®® 
or acquired by prescription.** So, negotiating to 
have the dam discontinued does not deprive a party 
of his prescriptive right.8° There is no abandon- 
ment of an easement of flowage where the mill own- 
er fills up the raceway of the mill;*® nor is the ease- 
ment lost where the owner of the dam takes it down 
for the purpose of rebuilding it,8’ or erects a new 
dam§* in another place without increasing the area 
flowed.*® The maintenance of a dam for the statu- 
tory period for mill purposes entitles the mill own- 
ers to continue its use for general purposes to the 
extent that the servitude of riparian lands is not 
increased;°° but a right acquired by prescription to 
flood lands by the backwater of a dam construct- 
ed and maintained solely for a temporary purpose 
ends when the purpose ends, and does not give a pre- 
seriptive right to flood the lands permanently by 
the use of the dam for other purposes.®! Failure 
to sue for damages for flowing land until by lapse 
of time the right is barred does not affect the rights 
of the owner of the dam to continue to maintain it.°? 


Breach or nonperformance of condition. A ten- 
aney under a lease embodying permission to flow is 
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terminable on the usual terms for breach of con- 
dition.®* So, where a party fails within a reasonable 
time to perform the condition on which the right 
to flow another’s land was granted, the latter may 
terminate the right,®* and where the privilege is 
thus terminated, it is not restored by subsequent per- 
formance without his consent and against his pro- 
test.°° 


Merger of title. Where a deed of a moiety of a 
tract of land includes a flowage privilege, a recon- 
veyance of the moiety to the grantor extinguishes the 
flowage right;°® but where a part of a mill privi- 
lege owned in fee, with an easement appurtenant 
thereto, allowing it to flow certain lands, was pur- 
chased by the commonwealth, and the servient es- 
tate was subsequently taken by right of eminent do- 
main, there was no merger of the title to the land 
belonging to the servient estate with the title to the 
easement, so as to entitle the owner of such estate 
to the value of both until the servient estate was 
taken.°? 


[§ 55] b. Liability for Injuries—(1) In General. 
One whose milldam causes the water of the stream 
to overflow the lands of proprietors above is an- 
swerable in damages for the resulting injuries, if 
he has not acquired a right to flood such lands by 
grant or prescription;®* and even if he has such 
a right, he is responsible for the consequent dam- 
ages if he exceeds the privileges of his easement,®® 


80. McConnell v. American Bronze 
Powder Mfg. Co., 5 A. 785, 41 N.J.EHq. 
447 [aff 17 A. 1104, 44 N.J.Eq. 603]. 


81. McInnis v. Day Lumber Co., 
172 P. 844, 102 Wash. 38. See Weed 
v. Keenan, 13 A. 804, 60 Vt. 74, 6 Am. 
S.R. 93 (prescriptive right to maintain 
a dam and flow land, once acquired, is 
absolute and cannot be lost or preju- 
diced by any acknowledgment on the 
part of the possessor). 


82. Haigh v. Lenfesty, 87 N.E. 962, 
239 Ill. 227; Glidden v. Beaverton 
Power Co., 193 N.W. 862, 223 Mich. 
383; Tebbel v. Spencer Electric Light 
& Power Co., 138 N.W. 1073, 173 Mich. 
126; New England Box Co. v. Wood, 
123 A. 826, 81 N.H. 124, 33 A.L.R. 803. 


83. Haigh v. Lenfesty, 87 N.E. 962, 
239 Ill. 227; Tebbel v. Spencer Elec- 
tric Light & Power Co., 138 N.W. 1073, 
173 Mich. 136. 

[a] Bule applied.—The fact that 
a dam owner entitled under a grant 
to maintain a head of water of a cer- 
tain height maintained only a smaller 
head for the prescriptive period does 
not preclude him from afterward 
maintaining the greater head as 
against the grantor. Tebbel v. Spenc- 
er Electric Light & Power Co., 138 N. 
W. 1073, 173 Mich. 136. 

84. New England Box Co. v. Wood, 
Powe oeO ye Ol Ned. led. 33) Atlan. 
803. 

Prescriptive rights generally see 
supra § 47. 

85. McInnis v. Day Lumber Co., 
172 P. 844, 102 Wash. 38. 


86. Butterfield v. Reed, 35 N.E. 
1128, 160 Mass. 361. 

87. Forbes v. Com., 52 N.E. 511, 
172 Mass. 289. 

88. Forbes v. Com., supra. 

89. Barber .v., Nye,,,.65.N.Y., 211; 


Bradley v. Warner, 41 A. 564, 21 RI. 
36. 


90. McWhorter v. City of Clarks- 
burg, V61 SUR. 577," 1 Wien 497 


91. Kinney v. Munch, 132 N.W. 326, 
115 Minn. 536; Simons vy. Munch, 132 
N.W. 321, 115 Minn, 360. 


[a] Rule applied where the evi- 
dence showed that the use of a dam 
for the sluicing of logs, for which 
purpose the dam was authorized, had 
ended. Kinney v. Munch, 132 N.W. 
326, 115 Minn. 536; Simons v. Munch, 
132 N.W. 321, 115 Minn. 360. 


92. Thomas v. Morris, 129 S.E. 623, 
190 N.C. 244. 


93. Short v. Woodward, 13 Gray 
(Mass.) 86. 


94. Henneky v. Stark, 128 N.Y.S. 
761. 

95. Henneky v. Stark, supra. 

96. Forbes v. Byfield Woolen Co., 


77 N.E. 51, 190 Mass. 432. 


97. Forbes v. Com., 52 N.E. 511, 172 
Mass. 289. 


98. Ala.—Gulf States Steel Co. v. 
Law, 141 So. 641, 224 Ala. 667; Mc- 
Cary v. McLendon, 70 So. 715, 195 Ala. 
497. 


Cal.—-Callison v. Mt. Shasta Power 
Corporation, 11 P.(2d) 60, 123 Cal.App. 
247; Thomas v. Bolsa Land 'Co., 82 
P. 207, 1 Cal.App. 335. 


Ga.—City of Jackson v. Wilson, 91 
S.E. 68, 146 Ga. 250. 


Iowa.—Healey v. Citizens’ Gas & 
Electric Co., 201 N.W. 118, 199 Iowa 
82, 38 ALR. 1226. 


Mass.—Boston & M. R. R. v. Hunt, 
96 N.E. 140, 210 Mass. 128. 


Mich.—Allen v. Thornapple Electric 
Co., 108 N.W. 79, 144 Mich. 370, 115 
Am.S.R. 453. 


N.H.—Laneaster & J. Electric Light 
Co. v. Jones, 71°A: 871,°75 N.H.! 172; 


Dow v. Electric Co., 45 A. 350, 69 N.H. 
498, 76 Am.S.R. 189. 


Pa.—Keller v. Stoltz, 71 Pa. 356; 
Kemmerer yv. Edelman, 23 Pa. 148; 
Bell_v. McClintock, 9 Watts 119, 34 
Am.D. 507. 

R.I.—Miner vy. Nichols, 52 A. 893, 
24 RI. 199. ; 

S.C.—Townes v. Augusta, 29 S.E. 
851,52) S.C. 3965 

Tenn.—Neal v. Henry, Meigs 17, 33 
Am.D. 125; Harmon vy. Carter, (Ch.A.) 
59 S.W. 656. 
pe tosns Gane v. Choussard, 17 Tex. 
oO . 

Vt.—Town of Bennington vy. Fill- 
more & Slade, 130 A. 137, 98 Vt. 405. 

Wis.—Zblewski v. Jackson Milling 
Co., 194 N.W. 337, 181 Wis. 233. 


Can.—Ontario, ete., Power Co. v. 
Rex, [1925] 2 Dom.L.R. 37, 


Ont.—Hawkins vy. Mahaffy, 29 Grant 
Ch. 326; Breathour v. Bolster, 23 U.C. 
QIB esa 


See Barrett v. Bangor, 70 Me. 335 
(dam erected for supplying city with 
water). 

[a] Liability as trespasser. — A 
party causing waters to set back to 
a height so as to overflow lands there- 
by becomes liable as a_ trespasser. 
City of Jackson v. Wilson, 91 S.E. 63, 
146, Gay 2503), Bostony& OLR. Ria ve 
Hunt, 96 N.E. 140, 210 Mass. 128. 


99. Ga.—Carrington v. Brooks, 48 
S.E. 970, 121 Ga. 250. 


Mass.—Bates v. 
Co., 8 Cush. 548; 
Metce. 142. 

N.Y.—Coloney v. Farrow, 36 N.Y.S. 
164, 91 Hun 82. 

Pa.—Mertz v. Dorney, 25 Pa. 519. 

S.C.—Thomas vy. Greenville-Carolina 
Power Co., 89 S.E. 552, 105 S.C. 268. 


Weymouth Iron 
Hill v. Sayles, 12 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as by increasing the height of the dam, keeping it 
closed during forbidden seasons of the year,? re- 
pairing leakages,? or flowing lands not ineluded in 
the grant,* or if he causes the flooding of lands 
by means not included in the easement, such as a 
reservoir, or by making breaches in protective works 
intended to save the lands in question from sub- 
mergence.® To justify a recovery, however, some 
actual and appreciable injury to plaintiff must be 
shown,’ and maintenance of a dam at a determined 
height is not an invasion of the rights of another, 


until the dam causes the water to overflow and cause 


damage.’ On the other hand, unless he had a right 
to flow such land,® a dam owner is not relieved from 
hability merely because a new dam is of the same 
height as one it replaced, where the new one flow- 
ed land which the old one, by reason of its disrepair 
and leaky condition, did not.1° The fact that the 
proprietor of the flowed land owns subject to a right 
of access to the bank for all persons does not de- 
prive him of his right to damages.1+ 


Exercise of right to flow lands does not, in the 
absence of abuse thereof,!*? subject the party having 
such right to an action for resulting damages, wheth- 
er the right was acquired by prescription!® or by 
grant;'* and where the owner of a dam has the 
right to maintain it at a certain height, and does 
so, he is not liable by reason of the fact that the 


WATERS 


[67 C.J.] 


height of the water above the dam is slightly raised 
by a temporary disuse of the water.?° 


Interference with easement. Where an easement 
of flowage exists, the proprietor of the dam is not 
liable for injuries to structures unlawfully interfer: 
ing therewith unless the injury was intentional.*® 
Buildings erected on piling on land which the dam 
owner had been granted the right to flow constitute 


such interference.17 


Natural obstruction. A party is not liable for in- 
juries resulting from an obstruction due to natural 
causes over which he has no control.+® 


[§ 56] (2) Works Erected by Public or Statutory 
Authority. Where a dam causes the lands of ad- 
joining owners to be inundated, it is no defense to 
an action for damages that it was constructed under 
express authority of a statute or charter or under 
the supervision of public officers, if the work is not 
a public improvement or for the benefit of the pub- 
lic, but for the private advantage of the owner there- 
Ott? 

[§ 57] (3) Floods and Freshets. A dam must be 
so constructed and maintained as to cause no dam- 
age to adjoining lands in times of such freshets 
and seasons of high water as might reasonably be 
anticipated from past experience and the meteorol- 
ogic conditions of the region;?° but the owner of the 


N.H.—EHastman vy. Amoskeag Mfg. 


Co., 44 N.H. 143, 82 Am.D. 201. 
N.J.—Delaware, ete., Canal Co. v. 


1. Coloney v. Farrow, 36 N.Y.S. 11. Hawkins v. Mahaffy, 29 Grant] Minn. 209. 
164, 91 Hun 82. Ch. COnts) 326: 

2. Hill v? Sayles, 12 Metc. (Mass.) 12. See supra text and notes 99-6. 
142. 13. Thomas v. Morris, 129 S.E. 623, 

38. Mertz v. Dorney, 25 Pa. 519. 190 N.C. 244. 


4 Thomas v. Greenville-Carolina 
Power Co., 89 S.E. 552, 105 S.C. 268. 


fa] MTlustration.—A conveyance of 
the right to flow certain lands does not 
preclude an action for damages to 
other lands of the grantor resulting 
from the exercise of the right con- 
veyed. Thomas v. Greenville-Carolina 
Power Co., 89 S.E. 552, 105 S.C. 268. 


5. Bates v. Weymouth Iron Co., 8 
Cush. (Mass.) 548. 


6. Koch v. Delaware, etc., R. Co., 
24 A. 442, 54 N.J.Law 401; Pixley v. 
Clark, 35 N.Y. 520, 91 Am.D. 72; Byrd 
v. Blessing, 11 Ohio St. 362. 


7, Learned v. Castle, 18 P. 872, 21 
P. 11, 78 Cal. 454; Townes v. Augusta, 
29 S.B. $51, 52 S.C. 396; Town of Ben- 
nington v. Fillmore & Slade, 130 A. 
137, 98 Vt. 405. 


8. Town of Bennington v. Fillmore 
& Slade, supra. 


9. 
Haigh v. Lenfesty, 
TIS, 227): 


{a] TIllustrations.—(1) The owner 
of a defective dam constructed under 
a grant of a right to flow land may 
build a new and tight dam without be- 
coming liable for damages to the up- 
per lands caused by the increased 
flowage, if the burden imposed on 
such lands is no greater than that 
authorized by the grant. Haigh v. 
Lenfesty, 87 N.E. 962, 239 Ill. 227. 
(2) So, where a dam, on account of 
its defective condition, does not back 
water to the extent of its full capac- 
ity, the owner of the mill has a right 
to build a new c m of the same 
height, or to repair the old one, with- 
out becoming liable for the damages 
caused by the iporeaned. saueriow: 
Maguire v. Baker, 57 Ga. 


10. Town of g mee v. Fill- 
more & Slade, 130 A. 137, 98 Vt. 405. 


Maguire v. Baker, 57 Ga. 109; 
87 N.E. 962, 239 


Prescriptive rights generally see 
supra § 47. 

14. Sweetland v. Grants Pass New 
Water, Light and Power Co., 79 P. 337, 
46 Or. 85; Reid v. Courtenay Mfg. Co., 
47 S.E. 718, 68 S.C. 466; Virginian R. 
Co. v. Hood, 146 S.E. 284, 152 Va. 254. 


Rights acquired by grants and 
eservations generally see Supra §§ 
18— 52. 


15. Daniels v. Citizens’ Sav. Inst., 
127 Mass. 534. 


16. Clifton v. Watupa Reservoir 
Co., 137 N.E. 362, 243 Mass. 198. 
17. Clifton v. Watupa Reservoir 


Co., supra. 
18. Knoll v. Light, 76 Pa. 268. 


fa] Tllustration.—Where plaintiff 
owned land above defendant’s dam, 
which ordinarily did not back the wa- 
ter onto plaintiff’s land, but a peculiar 
grass commenced to grow in the dam 
about February of each year, which 
obstructed the water, and in conse- 
quence it flowed back on plaintiff's 
land, and about June the grass would 
break off and cease to impede the 
current, it was held that if the growth 
of the grass was not occasioned by 
any negligence on the part of defend- 
ant, but was the result of natural 
causes over which he had no control, 
he would not be liable for injury 
therefrom to plaintiff, although the 
obstruction was on defendant’s own 


land. Knoll v. Light, 76 Pa. 268. 
19. Ga—Smith v. Dallas. Utility 
Co., 107 S.E. 381, 27 Ga.App. 22. 
Ill—Economy Light, etc., Co. v. 


Cutting, 49 Ill.App. 422. 


Ind.—Wabash, etc., Canal v. Spears, 
16 Ind. 441, 79 Am.D. 444. 


Minn.—BPrickson v. Minnesota & 
Ontario Power Co., 158 N.W. 979, 134 


Lee, 22 N.J.Law 243; Sinnickson v. 
Johnson, 17 N.J.Law 129, 34 Am.D. 


Wis.—Hackstack v. Keshena Imp. 
Co., 29 N.W. 240, 66 Wis. 439. 


Ont.—Smith v. Ontario Power Co., 
42 Ont.L. 167. 


[a] Particular statutes construed. 
—(1) Act Congr. June 28, 1902, au- 
thorizing the raise of water in Rainy 
River by a dam, does not relieve the 
dam owner from liability for over- 
flowing the land, the act providing 
that it does not relieve against lia- 
bility for damage to private property. 
Erickson vy. Minnesota & Ontario 
Power Co., 158 N.W. 979, 1384 Minn. 
209. (2) Under Acts Coner. May 4, 
1898, May 4, 1900, June 28, 1902, Febr. 
25, 1905, June 21, 1906, and May 23, 
1908, relating to a dam in Rainy Riv- 
er, congress did not grant a right of 
flowage of land now privately owned, 
which at the time of enactment was 
government land. Hrickson vy. Min- 
nesota & Ontario Power Co., supra. 


20. Ind.—Bristol v. Hydraulic Co. 
v. Boyer, 67 Ind. 236. 


Me.—Palmyra v. Waverly Woolen 
Co., 58 A. 674, 99 Me. 184; Washburn 
v. Gilman, 64 Me. 163, 18 Am.R. 246. 


Minn.—Dorman vy. Ames; 12 Minn. 
ny 


Neb.—Croft v. Scotts Bluff County, 
237 N.W. 149, .121 Neb. 343. 


N.C.—Pugh v. Wheeler, 19 N.C. 50. , 


Pa.—Bierer v. Hurst, 26 A. 742, 155 
Pa. 523; Casebeer v. Mowry, 55 Pa. 
419, 93 Am.D. 766. 


Vt.—Town of Bennington vy. Fill- 
more & Slade, 130 A. 137, 98 Vt. 405. 


Va.—City of Portsmouth vy. Weiss, 
133 S.E. 781, 145 Va. 94. 


Ont.—Smith v. Ontario Power Co., 
42 Ont.L. 167. 
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dam is not liable for such injuries as result only from 
extraordinary and unprecedented storms and floods.”? 
Where, however, he maintains a dam causing over- 
flow during times of ordinary flow or periodical or 
usual high water, he is lable for injury produced 
by unforeseen and unprecedented freshets if his neg- 
ligence, as an active and codperative cause, mingled 
with the operation of natural causes in producing the 
injury ;22 to excuse a dam owner on this ground, it 
must appear that his fault was not a contributing 
cause.?3 


[§ 58] (4) Flowage through Percolation. Al- 
though it has been held that, in the absence of neg- 
ligence or unreasonable use of the stream, the own- 
er of a dam is not liable for injuries occasioned by 
the percolation of water from his mill pond into 
land not contiguous to the stream,?* ordinarily one 
constructing a dam is liable for damage caused by 
seepage or percolation to land of owners from whom 
no right of flowage has been acquired;?*> and this 
is so although a permit to construct the dam has 
been acquired under the statute?® and although the 
lower owner was not negligent in the construction 
thereof.2* So a conveyance for the purpose of a 
reservoir is no bar to the grantor’s recovery for in- 
juries to his adjoining land from percolation caused 
by the pressure.*° 


[§ 59] (5) Persons Liable. Responsibility for 
damages to lands caused by the maintenance of a 
dam is generally imposed on the owner of the struc- 
ture,?® who may also in some circumstances be lia- 


21. Ala.—Gulf States Steel Co. v. 
Law, 141 So. 641, 224 Ala. 667. See 
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82, 38 A.L.R. 1226 [cit Cyc]. 
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ble for the acts of his tenants,®° although he is not 
generally liable for injuries directly attributable to 
the independent acts of third persons over whom 
he had no econtrol,?! or damages done by flowage 
before his title to the dam vested.*? One who builds 
a dam which is unlawful or a nuisance at the time, 
however, is not exonerated, by conveying the land 
and dam to a third person, from responsibility for 
damages arising from flowage after such convey- 
ance,®* but where the dam causes no injury at the 
time it is built, only those in possession when the 
cause of action arises are liable,#* and not those 
building it.2® The purchaser of a dam who main- 
tains it just as it was at the time of his purchase, 
without adding anything to it, will not be liable for 
damages for flowing land until he has notice that the 
dam is a nuisance or is causing injury to the owner 
of such land, and has been requested to abate the 
injury.*® Only those who were managing and con- 
trolling the water at the time of the flowage can be 
held liable, so that a lessor is not liable for injuries 
caused by mismanagement of a milldam by his of 
lessee.27 Where two or more persons coneur,in “y 
erecting or maintaining a structure or structures 
flooding the lands of others, both are liable?® and they 

may be held either jointly or severally ;?® but where 

the wrongdoers act independently of each other, 

each is liable only for the amount of damage caus- 

ed by his own acts.*° 


_ Annual damages awarded in statutory proceed- 
ings*! for flowing one’s land by a milldam may be 
recovered in an action against either the owners or 


33. BHastman vy.’ Amoskeag 


Mfg. 
Co., 44 N.H. 143, 82 Am.D. 201; 


Cur- 


Alabama Fuel & Iron Co. v. Vaughan, 
88 So. 857, 205 Ala.'589 (defendant is 
not liable on account of the overflow 
of lands, by waters of a creek, caused 
not by defendant’s negligence or act, 
but entirely by extraordinarily heavy 
rains). 


Mass.—Duncan v. New England 


ewer Co., 145 N.E. 427, 250 Mass. 

Minn.—Dorman vy. Ames, 12 Minn. 
451 

N.Y.—Smith v: State; 189 N.Y.S. 
43, 115 Misc. 683. 

Pa.—Wallace v. Headley, 23 Pa. 


106. 


Vt.—Town of Bennington v. Fill- 
more & Slade, 130 A. 137, 98 Vt. 405. 


Va.—City of Portsmouth v. Weiss, 
133°S.E. 781, 145 Va. 94. 


Wis.—Cobb v. Smith, 38 Wis. 21. 


Eng.—wNichols v. Marsland, 2 Ex.D. 
1, 46 L.J.Exch. 174. 


22. Town of Bennington v. Fill- 


more & Slade, 130 A. 137, 98 Vt. 
405. 
23. Goddard v. Berlin Mills Co., 


131 A. 601, 82 N.H. 225. 


24. Moore v. Berlin Mills Co., 67 
AGNES SA eINGEd eo OOye elk LUAERCA. NGS 
284, 124 Am.S.R. 968, 13 Ann.Cas. 217. 


25. Healey v. Citizens’ Gas & Hlec- 
tric Co., 201 N.W. 118, 199 Iowa_ 82, 
HOM oe, Alen. too sLeleuGycls —VWail- 
son v. New Bedford, 108 Mass. 261, 11 
Am.R. 352; Reed v. State, 15 N-E: 
735, 108 N.Y. 4072 Pixley v. Clark, 
35 N.Y. 520, 91 Am.D. 72 [rev 32 Barb. 
268]; Columbia Chemical Co. v. Irish, 
22 Ohio Cir.Ct.N.S. 574. 


26. Healey v. Citizens’ Gas & Elec- 
tric Co., 201 N.W. 118, 126, 199 Iowa 


_ Grant or license by public author- 
ity to construct dam see infra § 368. 

27. Healey v. Citizens’ Gas & Elec- 
tric Co., 201 N.W. 118, 126, 199 Iowa 
82, 38 A.L.R. 1226 [cit Cye]. 


28. Wilson v. New Bedford, 108 
Mass. 261, 11 Am.R. 352. 
29. Jewett v.. Ricker, 68 Me. 377; 


Brigham v. Holmes, 14 Allen (Mass.) 
184; Hennessey v. Andrews, 6 Cush. 
(Mass.) 170; Tucker v. Salem Flour- 
ing-Mills Co., 16 P. 426, 15 Or. 581; 
Breathour v. Bolster, 23 U.C.Q.B. 
(Ont) 327. 


[a] Defeasible title.—The grantee 
of land having a mill and dam erect- 
ed thereon is the owner of the dam, 
in such sense as to be liable for in- 
juries which it causes, although he 
has given back to his grantor a bond 
of defeasance which is not recorded. 
Hennessey v. Andrews, 6 Cush. 
(Mass.) 170. 


30. Sampson v. Bradford, 6 Cush. 
(Mass.) 303; Munch y. McGrath, 145 
N.W., 163, 124 Minn. 475; Pettibone 
v. Burton,. 20 Vt. 302; Breathour. v. 
Bolster. 23 dln, @yisy .GOnte)) valid. 


[a] Dam for logging purposes.— 
Under a lease of the use of a dam 
contemplating the use only for float- 
ing logs down to the dam, the lessors 
could not recover from the lessee 
damages which they had been com- 
pelled to pay landowners on account 
of the flooding caused by this use 
by the lessee. Munch v. McGrath, 
145 N.W. 168, 124 Minn. 475. 


31. Brimberry v. Savannah, etc., 
R. Co., 3 S.E. 274, 78 Ga. 641; Stetson 
v. E. Carver Co., 97 Mass. 402. 

32... Holmes. v.. Drew,)-7_ Pick. 


(Mass.) 141; 
Mo.App. 660. 


Brittain v. Graham, 91 


tice v. Thompson, 19 N.H. 471. 


[a] In New York (1) although de- 
fendant who erected the dam is out 
of possession at the time of the in- 
jury, he is liable if by some agree- 
ment with the possessor, such as a 
covenant of warranty for quiet en- 
joyment, he is bound to uphold him 
in _ possession (Waggoner v. Jer- 
maine, 3 Den. 306, 45 Am.D. 474), (2) 
but not otherwise (Blunt v. Aikin, 15 
Wend. 522; 30.Am.D. 72). 


34. McLaren v. Cook, 3 U.C.Q.B. 
(Ont.) 299. 


35. McLaren vy. Cook, supra. 


36. Cal.—Castle v. Smith, 36 P. 
859, 102 Cal. xvii. i 

3 Conn.—Occum Co. v. A. & W. 
Sprague Mfg. Co., 34 Conn. 529; 


Noyes v. Stillman, 24 Conn. 15. 
Ga.—Felker v. Calhoun, 64 Ga. 514. 


Iil.—F enter v. Toledo, etce., R. Co., 
29 Ill.App. 250. 


Mad.—Pickett v. Condon, 18 Md. 412. 
Mo.—George v. Wabash Western 
R. Co., 40 Mo.App. 433. 
sh ele mn Mioosipas Vere USCS, caQinNi td 
37. Sargent v. Stark, 12 N.H. 332. 


38. Southwestern Portland Cement 
ce v. Kezer, (Tex.Civ.App.) 174 S.W. 


39. Kansas City v. Slangstrom, 36 
P. 706, 538 Kan. 431. 


40. McLeod v. Miller & Lux, 153 
P. 566, 167 P. 27, 40 Nev. 447; Ames 
v. Dorset Marble Co., 238 A. 857, 64 
Vt 10: 

Damages generally see infra § 104. 


41. Statutory proceedings to ac- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rs 


§§ 59-62] d 


the occupants of the dam.#2 


Where gross damages have been assessed‘® against 
the owner of a dam who never erects a mill, but sub- 
sequently a third person does on different land, tak- 
ing, however, the water from the pond raised by 
the dam, the latter is not liable to pay the damages 
so assessed.*# 


[§ 60] 3. Remedies*—a. For Deprivation of Wa- 
ters—(1) Actions for Damages—(a) Right of Ac- 
tion. One who is injured in his riparian rights by 
a detention of the water may recover damages there- 
for in an action of tort,*® even though defendant’s 
appropriation was not continuous.*® At common 
law any unlawful obstruction or interference with 
the current of a stream constitutes an actionable in- 
jury, irrespective of its causing any pecuniary loss 
or immediate danger thereof,#’ it being sufficient if 
an injurious effect on his property, such as diminish- 
es its value, is produced by the maintenance of the 
obstruction if defendant, by lapse of time, would 
acquire a right to maintain it;*® but it is generally 
held that no action will lie for a merely theoretical 
injury or for merely trivial or temporary interfer- 
ence with the stream, and to require proof of a sub- 
stantial wrong.*® 


[§ 61] (b) Defenses. One who is sued for dam- 
ages for depriving a lower owner of his right to wa- 
ter may defend on the ground of continuous adverse 
user,®°® or want of notice to remove the obstruction, 
if he was not the author of it,°! but not on the ground 
that the obstruction is necessary to the maintenance 
of his works or the conduct of his business,°? that his 
works or interests are more important or valuable 
than those of plaintiff,°* or that the obstruction was 
necessary to protect his land;°* or that, while the 


quire right of flowage see supra §§ 
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Colo.—Saint v. Guerrerio, 30 P. 335, 
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flow was diminished at times, at other times defend- 
ant increased it beyond its natural flow,®® or that 
defendant was authorized by its charter to obstruct, 
the flow,°® or that the obstruction was lawfully con- 
structed.** <A prescriptive right to use the water is 
no defense to an action for unreasonable depriva- 
tion.°* It is no defense that plaintiff himself also 
obstructs the flow of water.®® One who is not in- 
jured by the maintenance of a dam by means of 
which a mill is operated cannot, when sued by the 
mill owner for obstructing the natural flow of the 
stream, defend by setting up that the dam was con- 
structed without proper authority.°° A grant by the 
state of the right to divert is no defense where the 
statute under which the grant was made expressly 
states that it is to have no effect on riparian rights.°* 
Laches is no defense to an action at law.°? 


[§ 62] (c) Pleading. Plaintiff’s declaration, pe- 
tition, or complaint must contain every necessary al- 
legation to support his cause of action.°* The dec- 
laration or complaint must allege plaintiff’s title or 
possession and his riparian rights in the stream,°* 
and distinetly set forth the particular injury of 
which he complains;®*® but it need not anticipate de- 
fenses or negative a license or privilege in defend- 
ant.6® A plea admitting the increase in height of 
the dam complained of, but denying its retention of 
the water, is good as against a demurrer.®? 


Amendment of pleadings. A complaint incorrect- 
ly pleading riparian rights may be amended correct- 
ly to plead them, such amendment not changing the 
cause of action or stating a new one.°& Where plain- 
tiff complains of a willful detention, it is not error 
to refuse to allow defendant to amend a plea to set 
up estoppel of plaintiff because of his knowledge and 
acquiescence in the construction of defendant’s 


62. City of Newark v. Chestnut 


35—46. 17 Colo. 448, 31 Am.S.R. 320 Hill Land Co., 75 A. 644, 77 N.J.Ea. 
42. WHathorn v. Kelly, 29 A. 1108, Ill.— State Canal Com’rs v. East 23, 

86 Me. 487. Peoria, 53 N.H. 638, 179 Ill. 214. 63. See cases infra this note; and 

. 43. Assessment of damages in Md.—Brooke v. Winters, 39 Md.| notes 64-69. 

statutory flowage proceedings see su- | 505. [a] Tlustrations—(1) A  com- 

pra § 42. Mass.—Thompson v. Crocker, 9]plaint for unjustifiable interference 


445 Fitch v. Metce. | Pick. 59. 


(Mass.) 426. 


45. Parrish v. Parrish, 94 S.E. 315, 
Stor ci iGarAppotp Leit Cyc] ¥Stim- 
son v. Brookline, 83 N.H. 893, 197 
Mass. 568, 125 Am.S.R. 382, 16 L.R.A. 
N.S. 280, 14 Ann.Cas. 907; Thompson 


Stevens, 4 
510. 
465, 


51. 


B.C.—George v. Mitchell, 


50. Drewett v. 
oer BE Ouls “TO; 
Claxton’ vi) Claxton!=Ir. Ri 7 671," 23° 


Parrish v. Parrish, 94 S.E. 315, 


with a stream by an upper riparian 


16 B.C.| Owner, failing to allege a fact show- 
ing unreasonable use of water as 
Shesraul me ep matter of law, failed to state a cause 


of action. Maylender v. Fulton Coun- 
ty Gas & Electric Co., 227 N.Y.S. 209, 
131 Mise. 514. (2) A dam construct- 
ed by an upper riparian owner, sued 


173 Reprint 206; 


Pee eae cieaiey wo invesinent 316, 21 Ga.App. 275 [cit Cyc]. for ‘unlawful interference with a 
Co., 206 N.W. 965, 114 Neb. 161; Hol-| 52. Davis y. Fuller, 12 Vt. 178, 36 pare tea assumed to be properly 
ker v. Poritt, L.R. 8 Exch. 107 [aff}Am.D. 334. constructed, on motion to dismiss the 


L.R. 10 Exch. 59]. 


46. Carron v. Wood, 26 P. 388, 10 
Mont. 500. 


47. Stimson v. Brookline, 83 N.E. 


TpoaCale oa. 


53. Weaver v. Eureka Lake Co., 


54, Bliss v. Johnson, 16 P. 542, 18 


complaint, not alleging improper con- 
struction or operation. Maylender v. 
Fulton County Gas & Electric Co., 
supra. (3) A lower riparian owner, 
suing for unjustifiable interference 


893, 197 Mass. 568, 125 Am.S.R. 382, 
16 L.R.A.N.S. 280, 14 Ann.Cas. 907; 
Bickett v. Morris, L.R. 1 H.L.Se. 47; 
Pennington v. Brinsop Hall Coal Co., 
5 Ch.D. 769; Norbury v. Kitchin, 15 
L.T.Rep.N.S. 501. 


48. Stimson v. Brookline, 83 
893, 197 Mass. 568, 125 Am.S.R. 382, 
16 L.R.A.N.S. 280, 14 Ann.Cas. 907; 
Bare v. Allen, 5 N.E. 629, 140 Mass. 


N.E. 


49. Cal.—Yankee Jim’s Union Wa- 
ter Co. v. Crary, 25 Cal. 504, 85 Am.D. 
145; Natoma Water, etc., Co. v. Mc- 
Coy, 23 Cal. 490; Phoenix Water Co. 
v. Fletcher, 23 Cal. 481. 


P. 785, 76 Cal. 597. 


55. East Jersey Water Co. v. Bige- 
low, 38 A. 631, 60 N.J.Law 201. 


56. Denslow v. New Haven, etce., 
Co., 16 Conn. 98. 


57. Denslow v. 
Co., supra. 
58. Twiss v. Baldwin, 9 Conn. 291. 


rei th Clarke v. French, 122 Mass. 


60. Wooden v. Mt. Pleasant Lum- 
pa ete., Co., 64 N.W. 329, 106 Mich. 
61. Wikenbary y. Calispel Light & 
Power Co., 231 P. 946, 182 Wash. 255. 


*By JOSEPH W. ROUSE (8§ 60-114). 


New Haven, etce., 


with a stream, to infer that defend- 
ant is not a riparian owner, must al- 
lege that defendant owned no lands 
on the stream. Maylender vy. Fulton 
County Gas & Electric Co., supra. 


64. McDonald & Blackburn v. Bear 
River, etce., Water, etc, Co., 13 Cal. 
220; Twiss v. Baldwin, 9 Conn. 291. 


65. Wood v. Rice, 24 Mich. 423. 


eee Whetstone v. Bowser, 29 Pa. 
ov. 


67. Tucker ‘v. 
(Ont.) 63. ; 


68. McKissick Cattle Co. v. An: 
derson, 217 P. 779, 62 Cal.App. 558. 


Pareny ¢8) Ue Cs up} 
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dam.°®® 


[§ 63] (d) Issues, Proof, and Variance. The 
proof must conform to the allegations in the plead- 
ings.7° In an action for damages caused by the ob- 
struction of a slough, a petition that did not allege 
that the slough was a natural watercourse or describe 
it as such, but described it as a swale or slough which 
received overflow water from a creek, was insufficient 
to raise an issue as to whether or not the slough was 
an actual watercourse or to support recovery on the 
theory that it was.7+ Allegations of a right to use 
water of a stream and to have it flow without in- 
terruption according to its natural and usual man- 
ner are not allegations of a prescriptive right, so 
that failure to prove prescriptive rights constitutes 
a variance,"? 


[§ 64] (e) Evidence. Plaintiff has the burden of 
proving his rights and the damage inflicted,“? and 
in particular it is necessary to establish the exist- 
ence and character of the watercourse in question,*# 
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(§§ 62-65 


and any competent evidence is admissible to es- 
tablish plaintiff’s ease7® and defendant’s defense.** 
The party on whom rests the burden of proof must 
establish his point by a preponderance of the evi- 
dence.** 


[§ 65] (f) Trial. Where the evidence is conflict- 
ing or is such that reasonable minds might draw dif- 
ferent conclusions therefrom, it is for the jury to 
say what degree of obstruction, where there is no 
malice, shall be the foundation of an action,’® 
whether defendant has interfered with and obstruct- 
ed the watercourse’® unreasonably,®° in excess of his 
rights,*1 whether a gate inserted in a flume by plain- 
tiff to draw water therefrom interfered with defend- 
ant’s water privileges so as to justify him in closing 
the gate,*2 and whether the injury to plaintiff is a 
result of defendant’s obstruction,®* are questions to 
be determined by the jury, under proper instructions 
confining them to the case made by the pleadings.** 
Where there are findings against plaintiff both as to 


69. High Shoals Mfg. Co. v. Price, 
70 S.H. 641, 1386 Ga. 22. 


70. North Alabama Coal, ete., Co. 
v. Jones, 47 So. 144, 156 Ala. 360 
(holding that, where the complaint 
claimed only a loss of profits from 
the premises and not damage to the 
actual or rental value, the court erred 
in permitting proof of the rental val- 
ue, especially where there was no 
loss of rents for the premises). 


. 71. Carter v. Webb, 98 S.W. 
121 Mo.App. 147. 


72. Twiss v. Baldwin, 9 Conn. 291. 


73. George v. Mitchell, 16 BIC. 
510. 


74. Webb v. Carter, 98 S.W. 
121 Mo.App. 147. 


75. See cases infra this note. 


[a] Evidence held admissible.— 
‘(1) A deed to plaintiffs of the right 
to the use of water, and parol evi- 
dence of the conduct of defendant’s 
grantor in opening the gates in a dam 
to allow the water to plaintiff, is ad- 
missible to show plaintiff's rights. 
Avon Mfg. Co. v. Andrews, 30 Conn. 
476. (2) In an action against an up- 
per riparian owner for an unreason- 
able diminution of the water in the 
stream, evidence to show that such 
owner was using the stream to propel 
machinery not adapted to its size and 
capacity was erroneously excluded. 
Price v. High Shoals Mfg. Co., 64 S. 
BE. 87, 132 Ga. 246, 22 L.R.A.N.S. 684. 


{b] Evidence held inadmissible.— 
(1) In an action against a railroad 
company for washing soil from lower 
land through the defective construc- 
tion of a bridge, recitals of a deed, 
under which plaintiffs claimed title, 
as to the history of previous transac- 
tions which led to the execution of 
the deed to the grantor, and the pur- 
poses for which it was executed, 
were not admissible as evidence of 
the facts covered thereby as against 
defendants, who did not claim under 
the deed nor make it. Louisville & 
N. R. Co. v. Ramsay, 67 S.E. 652, 134 
Ga. 107. (2) In an action against a 
railroad company for washing soil 
from land through the improper con- 
struction of a bridge, a deed, show- 
ing title in plaintiffs, acquired subse- 
quent to the commission of the tres- 
pass and commencement of the ac- 
tion, was inadmissible. in evidence, 
since plaintiff could not rely on title 
acquired after the suit was filed. 
Louisville & N. R. Co. v. Ramsay, su- 


776, 


776, 


pra. (3) Where damages were claim- 
ed for loss of profits from a grist and 
flour mill, evidence that a witness 
had heard people say that they had 
quit carrying their grinding to plain- 
tiffs’ mill because they could not get 
it ground on account of low water 
was properly excluded, it not appear- 
ing that the statements referred to 
had been made since the stream was 
obstructed. Price v. High Schoals 
Mis. Co.,' 64° S.bi87, 132) Ga. 246-22 
L.R.A.N.S. 684. (4) In an action for 
damages from the obstruction by the 
upper riparian owner of a hydroelec- 
tric plant, evidence that defendant 
had adopted a flat rate system -of 
charge for electric light furnished a 
town, and that this led to waste of 
current, causing an unreasonable de- 
tention of water to generate unnec- 
essary power, is improperly admitted. 
Davis v. Town of Harrisonburg, 83 
S.E. 401, 116 Va. 864. 


76. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) Evidence of the effect of a dam 
on other properties below plaintiff. 
Woodbury v. Willis, 50 Me. 403. (2) 
In an action against an upper ripa- 
rian proprietor for injuries to plain- 
tiff’s property below defendant’s dam, 
from the unreasonable detention and 
consumption of water by defendant, 
it was not error to exclude a deed 
from plaintiff to defendant, giving 
defendant the right to build the dam 
and flood certain property above it, 
which deed provided that defendant 
should hold the easement and the 
right to damage the land by over- 
flowing free from liability for any 
damage or injury to such lands, or to 
the grantors, their heirs or assigns, 
the deed contemplating damage re- 
sulting to the property above the 
dam, and not to plaintiff's property 
below it. High Shoals Mfg. Co, v. 
Price, 70 S.E. 641, 186 Ga. 22. 


77. See casé infra this note. 


[a] Evidence held sufficient to 
sustain a judgment for plaintiff for 
depreciation in the rental value of 
land due to the interference by depri- 
vation by defendants in the use of 
plaintiff's water right. Cheda v. Bod- 
Kin, jlb8eP; 10250073 (Cali at. 


78. Buddington v. Bradley, 
Conn. 218, 26 Am.D. 386. 

79. North Alabama Coal, ete., Co. 
v. Jones, 47 So. 144, 156 Ala. 360. 

80. Ognio v. Elm Farm Milk Co., 
97 A. 308, 90 Conn. 393. 
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[a] Illustration.-—In an action by 
plaintiffs entitled to all water of a 
pond a five-inch pipe would convey 
against a lessee of the remainder 
for ice purposes, the question wheth- 
er repairs to an outlet dam made by 
defendant, necessitating temporary 
drawing off of water, were necessary 
and properly made, was for the jury. 
Ognio v. Elm Farm Milk Co., 97 A. 
308, 90 Conn. 393. 


is: Whestone v. Bowser, 29 Pa. 


82. Douglass v. 32 


Vt. 685. 


838. Marsh v. Delaware, eté, R. 
Co.,. 12 N-Y.S-. 376,, 59 um 615: 


84. See cases infra this note. 


[a] Instructions held proper.—(1) 
Where it was undisputed that the 
use made of the water of a stream 
by an upper proprietor was unrea- 
sonable and improper, resulting in 
injury to a lower proprietor, an in- 
struction making the upper proprie- 
tor liable for erecting and maintain- 
ing a dam across the stream, provid- 
ed it worked an injury to the lower 
proprietor, was not improper when 
applied to the facts. North Alabama 
Coal, Iron. & R. Co. v. Jones, 47 So. 
144, 156 Ala. 360. (2) An instruction 
that, if defendant’s rules in the op- 
eration of its machinery, and in turn- 
ing on and shutting off the water, 
were reasonable in the light of the 
law the court had given in the charge, 
plaintiffs could not recover, was not 
calculated to create in the minds of the 
jury any impression but that the rules. 
must be reasonable relative to plain- 
tiffs rights as well as defendant’s, 
where the balance of the charge 
plainly informed the jury that the 
use of the water by One owner must 
be reasonable with reference to the 
rights of other owners. Price v. High 
Shoals Mfg. Co., 64 S.E. 87, 132 Ga. 
246, 22 L.R.A.N.S. 684. (3) Although 
an instruction, in an action against 
an upper riparian owner, that, if the 
dam did not result in the diminution. 
of the supply of water for mill pur- 
poses, then plaintiffs could not re- 
cover, was not explicit enough clear- 
ly to embrace the contention of plain- 
‘tiffs that they were entitled to recov-- 
er for an unreasonable detention of 
the water, although the quantity was 
undiminished, yet, in view of the 
rest of the charge, clearly setting 
forth the right to recover for any un- 
reasonable detention of the water, it 
is not likely that the jury were mis- 


Whittemore, 


§§ 65-66] 


the existence of the stream and the obstruction there- 
of by defendant, the action is properly dismissed.*® 


{§ 66] (2) Injunction. 


owner from unreasonable use.§§ 


led. Price v. High Shoals Mfg. Co., 
supra. 
[b] Instructions properly refused. 


—wWhere, in an action against an up- 
per riparian proprietor for the im- 
proper and unnecessary retention of 
water in a stream to the injury of a 
lower proprietor, the evidence author- 
ized an inference that the upper pro- 
-prietor erected a dam across the 
stream and maintained it at the time 
of the alleged injury, the refusal to 
charge that, if the jury believed the 
evidence, the upper proprietor did not 
maintain or cause to be maintained 
the dam complained of, etc., was not 
erroneous. North Alabama _ Coal, 
Iron & R. Co. v. Jones, 47 So. 144, 156 
Ala. 360. 


85. Goodale vy. Tuttle, 29 N.Y. 459. 
86. See supra §§ 60-65. 
87. Cal.—Moore y. Clear Lake Wa- 


aon Works, 8 P. 816, 5 P. 494, 68 Cal. 


Tll.— Baumgartner v. Bradt, 69 N.E. 
O12, 207 TT!-345. 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385; Foster v. Malsbary, 157 
N.E. 446, 86 Ind.App. 


Kan.—Wallace v. City of Winfield, 
149 P. 693, 96 Kan. 35. 


Mich.—Bradfield v. Dewell, 11 N.W. 
160, 48 Mich. 9. 


Neb.—Crummel v. Nemaha County, 
224 N.W. 864, 118 Neb. 355; Flader v. 
Central Realty & Investment Co., 206 
N.W.°965, 114 Neb. 161. 


N.J.—Shreve vy. Voorhees, 3 N.J.Eq. 
25. 


N.Y.—Whaley v. New York, 81 N.Y. 
S. 1048, 83 App.Div. 6; Woodford v. 
Brinker, 63 N.Y.S. 884, 47 App.Div. 
632 [aff 61 N.E. 1136, 168 N.Y. 662]. 


[a] Ilustrations.—(1) A riparian 
owner, suffering permanent and ir- 
remediable injury because of an ob- 
struction in a watercourse, is entitled 
on proper showing to removal or 
abatement thereof. Crummel v. Ne- 
maha County, 224 N.W. 864, 118 Neb. 
355. (2) Although a riparian own- 
er has almost completed a dam on his 
land for impounding the waters of a 
stream to be used on nonriparilan 
land, a lower riparian owner injured 
will not be limited to an action for 
damages, his right not being invaded 
until flow of water is interfered with. 
Longmire v. Yakima Highlands Irri- 
gation & Land Co., 163 P. 782, 95 
Wash. 302. (3) Riparian owners 
could be enjoined from erecting a 
levee to repel more than the increase 
of ordinary flood water diverted by 
complaining riparian owners’ levees. 
Bass v. Taylor, (Tex.Civ.App.) 50 S. 
W.(2d) 853. 


{ While ordinarily an ae- 
tion at law for damages will lie where plaintiff is 
deprived of his right to water,’* in a proper case he 
may sue in equity to enjoin the construction or main- 
tenance of an obstruction depriving him of, or in- 
terfering with, his rights,8* or to restrain an upper 
No injunction will 
be granted where plaintiff has suffered no loss,*® al- 
though it has been held that a lower owner, having 
a right to the whole natural flow, may enjoin an up- 
per owner from diminishing it even though the di- 
minished flow is adequate for his use.°° A bill for in- 
junction will not lie to abate an upper dam on the 
ground of interference with an oral license to flow, 
where the upper owner has expressly refused to grant 
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tive relief.°®? 


right to use it.®4 


uses?” 


[b] Municipality may sue for the 
removal of an obstruction of a stream 
affecting all of its inhabitants. Man- 
galdan v. Manaoag, 38 Philippine 455. 


88. Watson v. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


[a] Tllustrations.—(1) An upper 
riparian owner is properly enjoined 
at the instance of a lower owner from 
collecting water from its dam and 
releasing it too suddenly, and, with- 
out notice to the lower owner, opening 
gates of the dam and discharging 
seven times the natural flow, thereby 
causing the lower: owner’s forebay 
dam to be flooded, and the water 
wasted, such use by the upper own- 
er being unreasonable. Fulton Coun- 
ty Gas & Electric Co. v. Rockwood 
Mfg. Co., 144 N.E. 359, 238 N.Y. 109. 
(2) In a lower riparian’s action to 
enjoin an upper owner from collect- 
ing water in'a dam, and without no- 
tice to the lower owner opening gates 
and discharging seven times the nat- 
ural flow, causing the lower owner’s 
factory dam to be flooded and water 
to be wasted, it was proper for the 
court merely to enjoin the upper own- 
er from making an unreasonable use 
of water and of its dam, and not to 
require the upper owner on construc- 
tion of a plant in connection ‘with the 
dam to apply for modification of the 
decree. Fulton County Gas & Elec- 
tric Co. v. Rockwood Mfg. Co., supra. 


89. Fackler v. Cincinnati, N. O. & 
Ti) Preos, 1% (SHwWi(2a)) 1194,» 229. Ky! 
339; Sparlin v. Gotcher, 31 P. 399, 
23 Or. 186; Elwell v. Crowther, 8 Jur. 
N.S. 1004. 


90. Gilzinger v. Saugerties Water 
Conmete Ney: tod OO ELUny Luo Lait oil 
N.E. 566, 142 N.Y. 633]. 


. 91. Wood v. Edes, 2 Allen (Mass.) 
78. 


92. Dykes v. Long, 147 P. 1092, 95 
Kan. 176. 


[a] Acquiescence.—In a lower ri- 
parian owner’s action to enjoin the 
maintenance of a dam it was held 
that, in view of plaintiff's acquies- 
cence in the construction of the dam, 
the character of his injury, and its ex- 
tent as compared with defendants’ 
loss if the dam be removed, an in- 
junction was properly denied. Dykes 
v. Long, 147 P. 1092, 95 Kan. 176. 


93. Anderson Land & Stock Co. v. 
McConnell, 133 F. 581. 


[a] Allegations held sufficient.— 
(1) An allegation that, in a certain 
year, complainant’s grantor, by means 
of dams, diverted from a river and 
its tributary a stated quantity of wa- 
ter, and which was and is still applied 
to beneficial use on the lands de- 
scribed, is sufficient in a bill to en- 


a right to flow for a specified time.®! 
by his conduct, be estopped from obtaining injune- 
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Plaintiff may, 


Bill for injunction is sufficient if it clearly shows 
plaintiff’s right to water, and deprivation by defend- 
ants to his damage,®? and it need not allege that 
plaintiff is in a position to use the water himself or 
furnish it to others, but is sufficient if it alleges a 


Evidence to support a bill for injunction or answer 
thereto is governed by general rules.°® 


Relief. The court may, in a proper ease, order the 
removal of the obstruction interfering with plain- 
tiff’s rights,°® or restrain its erection,®* or limit its 
Where it cannot be ascertained if plaintiff 
will be injured, the application for injunction may 


join the diversion of water from the 
two streams by a subsequent appro- 
priator, although it does not allege 
the quantity appropriated from each 
stream by complainant, nor the pre- 
cise date of each appropriation, 
which are merely matters of evi- 
dence. Anderson Land & Stock Co. 
v., MeConnell,’ 133° B258a2' (2) An 
allegation, in a bill to enjoin diver- 
sion of water from a stream, that on 
a certain date complainant’s grantors 
appropriated, and have since used, 
sufficient water to irrigate the lands 
described ‘‘to wit, more than one 
hundred cubic feet of water per sec- 
ond,” will be treated as asserting a 
prior claim to one hundred feet of 
water per second only, and, as so con- 
strued, is sufficiently definite as to 
quantity. Anderson Land & Stock 
Co. v. McConnell, supra. 


94. Moore v. Clear Lake Water 
Works, 8 P. 816, 5 P. 494, 68 Cal. 146. 


95. See Injunctions §§ 578-593: 
and cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that the proposed obstruc- 
tion of a stream by defendant city 
would substantially interfere with 
the water rights of a lower proprie- 
tor of a mill. Wallace vy. City of 
Winfield, 149 P. 693, 96 Kan. 35. (2) 
To sustain the master’s findings that 
an upper riparian owner’s use of wa- 
ter for power was reasonable, except 
in connection with a storage dam re- 
sulting in excessive seepage into a 
neighboring watershed. Sturtevant 
v. Ford, 182 N.E. 560, 280 Mass. 303. 


[b] Evidence held insufficient to 
show injury to plaintiff by a wrong- 
ful diversion of the overflow of a 
stream by defendant’s levee. Way v. 
Roddy, (Tex.Civ.App.) 140 S.W. 1148. 

96. Foster v. Malsbary, 157 N.E. 
446, 86 Ind.App. 411. 


97. Flader v. Central Realty & In- 
yerement Co., 206 N.W. 965, 114 Neb. 
161. 


gs. Cal.—Byers v. Colonial Irr. Co., 
66 P. 732, 134 Cal. 553. yi 


Kan.—Harder v. Yates Center Wa- 


ter Light & Power Co., 148 P. 603, 93 
Kan. 177,95 Kan, 31 6) 


Mass.—Sturtevant v. Ford, 182 N. 
E. 560, 280 Mass. 308. 


Pa.—Isett v. Meehan, 81 A. 544, 232 
Pa. 504. 


S.C.—Mason v. Apalache Mills, 62 
S.E. -399,-871,81 S.C.554. 

S.D.—Lone Tree Ditch Co. v.' Rap- 
id City Electric, ete. Light Co., 93 
N.W. 650, 16 S.D. 451. 

[a] Illustrations.—(1) Where a 
dam in a stream is not a nuisance in 
itself, but is so used as to be a nui- 
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be continued until such time as the question can be 
determined.®® <A finding of the master directed to 
find and report whether an upper proprietor’s use of 
a stream by maintaining a dam across it was rea- 
sonable, that the stream was so small that the 
amount of water flowing in it during certain seasons 
of the year was barely sufficient under the best con- 
ditions to supply the “natural” wants of the users 
thereof, amounts to a finding that the upper propri- 
etor’s use was unreasonable because the stream was 
so small that at times it furnished barely enough wa- 
ter for the domestic uses of lower proprietors, 
“wants” designating domestic uses.t — 


[§ 67] (8) Damages. A lower riparian owner is 
entitled to compensation for all injuries to his es- 
tate naturally and proximately resulting from 
wrongful acts of upper riparian owners.” If an ob- 
struetion or other injury to a watercourse is only 
temporary or removable, the measure of damages 
will be the cost of removing the obstruction and re- 
storing the property or rights injured to their former 
condition,? or the diminution of rental value.* But 
if the injury is permanent, the damages will be meas- 
ured by the entire extent of the depreciation of the 
property.® Plaintiff can recover nominal damages 
only in the absence of a showing that he has suffered 
actual and special damages.* Where the injury con- 
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Decree should not be too ex- 


[§§ 66-69 


sists in depriving a mill or factory of its water pow- 
er, the measure of damages is the value of the use of 
the mill during the period of such deprivation,’ or 
the cost of steam or other power used or which could 
have been used as a substitute,® or the rental or prof- 
it-earning value of the property,® but speculative 
profits are not to be ineluded.?° 


Loss of Crops. In an action for loss of growing 
crops caused by defendant’s cutting off plaintiff’s 
water supply, the measure of damages is the rea- 
sonable value of the crops at the time the damage oc- 
curred.+1 


[§ 68] b. For Flooding and Flowage—(1) In 
General. One whose lands are flooded may recover 
damages therefor, and in many jurisdictions his rem- 
edy has been provided by statute.12 Where statu- 
tory provisions are not applicable, he may maintain 
an action at law,!® or, in a proper case, a suit in 
equity,’* or he may take the remedy into his own 
hands and abate the nuisance.*® 


[§ 69] (2) Actions at Law—(a) Right of Action 
—aa. In General. Whenever anyone creates an ob- 
struction to the natural flow of water, a person whose 


‘property is injured thereby has a good eause of ac- 


tion,'® however carefully such obstruction is made,'* 


sance, the court should not direct its 
total abatement or removal but should 
enjoin its improper use. Byers v. 
Colonial Irr. Co., 66 P. 732, 134 Cal. 
553. (2) Where the injury to plain- 
tiff is slight and readily compensated 
by money, a mandatory injunction 
compelling defendant to remove a 
dam will not be granted. Harder v. 
Yates Center Water, Light & Power 
Co.,. 148. P. 603, 93. Kant 177, 95 Kan. 
815. (3) Where a conveyance by 
plaintiff to the commonwealth, for 
use of the department of fisheries, 
reserved the right to the uninterrupt- 
ed flow of water from a creek into a 
race to supply power for plaintiff's 
gristmill, and on a bill, alleging that 
the commissioner of fisheries intended 
to divert the waters of a creek, in vio- 
lation of the reservation, and to the 
irreparable injury of plaintiff, the un- 
contradicted testimony showed that 
his purpose was to take water from 
the stream only when it was running 
over the top of the dam, when water 
sufficient to run the mill would pass 
down the race, defendant should be 
enjoined from diverting water from 
the creek only when the waters were 
not running over the top of the dam. 
Isett v. Meehan, 81 A. 544, 232 Pa. 504. 
(4) Where defendant’s dam would 
not injure complainant in any way 
except for defendant’s practice of 
holding the water during the day and 
discharging it at night, an injunction 
against the maintenance of the dam 
would not be justified, as it would 
be sufficient to restrain the injurious 


practice. Lone Tree Ditch Co. v. 
Rapid City Electric, ete., Light Co., 
93 N.W. 650, 16 S.D. 451. (5) Mak- 


ing an injunction against the use in 
a certain manner of the waters of a 
stream conditional on plaintiff, a low- 
er riparian owner, consenting that 
defendant, an upper owner, may 
clean out the stream in front of plain- 
tiff’'s property, does not require de- 
fendant to clean it out, or affect any 
right of his to apply to the commis- 
sioners of health and drainage to 
compel plaintiff to clean it out. Ma- 
son v. Apalache Mills, 62 S.E. 399, 871, 
Si S:C. 5.54. 


[b] 
tensive.—A decree compelling upper 
riparian owners to draw on all ponds 
and appliances to afford a stated flow 
of water to a lower owner's land, 
where the upper owners’ uses were 
reasonable except as to a single dam, 
is too extensive and goes beyond the 
wrongs of defendant. Sturtevant v. 
Ford, 182 N.E. 560, 280 Mass. 303. 


99. Coulee Live Stock Co. v. Plu- 
vius Development Co., 134 P. 684, 75 
Wash. 109. 


1. Lawrie y. Silsby, 74 A. 94, 82 
Vit 505: 


2. Sturtevant v. Ford, 182 N.E. 560, 
280 Mass. 303. 
(1) 


[a] Thus that unpleasant 
odors and other annoyances developed 
on a lower riparian owner’s premises 
did not constitute an independent ele- 
ment of damage recoverable against 
an upper proprietor diminishing the 
normal flow of the stream. Sturte- 
vant v. Ford, 182 N.E. 560, 280 Mass. 
308. (2) Comfort of a lower proprie- 
tor and conditions making the prop- 
erty less attractive, including absence 
of water, loss of birds, presence of 
objectionable vegetation and deposits 
of sand in the bed of a brook, could 
not be added to the entire loss of use 
of property in determining damages 
against an upper proprietor for di- 
minishing the flow of the stream. 
Sturtevant v. Ford, supra. 


3. Johnson v. Gifford-Hill & Co., 
141 So. 842, 174 La. 806; Woodford 
v. Brinker, 63 N.Y.S. 884, 47 App.Div. 
632 [aff 61 N.E. 1136, 168 N.Y. 662]; 
Bachert v. Lehigh Coal, ete., Co., 57 A. 
765, 208 Pa. 362. 


4 Sturtevant v. Ford, 182 N.E. 
560, 280 Mass. 303; Clark v. Pennsyl- 
vania R. Co., 22 A. 989, 145 Pa. 438, 27 
Am.S.R. 710. 

5. Sturtevant v. Ford, 182 N.E. 560, 
280 Mass. 303; Woodford v. Brinker, 
63 N.Y.S. 884, 47 App.Div. 632 [aff 61 
N.E. 1136, 168 N.Y. 662). 

6. North Alabama Coal, etc., Co. 
v. Jones, 47 So. 144, 156 Ala. 360; City 
of Newark v. Chestnut Hill Land Co., 
75 A, 644, 77 N.J.Eq. 23; McGlone v. 


Smith, L.R. 22 Ir. 559. 


7. Woodin v. Wentworth, 23 N.W. 
813, 57 Mich. 278; Roberts v. Clare- 
mont R., ete., Co.,.59 “A. 619, 73. N:.A 
121; Pollitt v. Long, 58 Barb. 20 [rev 
on other grounds 56 N.Y. 200]; Ehr- 
good v. Moscow Water Co., 4 Lack. 
Leg.N. (Pa.) 151; Horton v. Hall, 39 
Leg.Int. (Pa.) 62. 


[a] It is no obstacle to plaintifi’s 
recovery that his mill was under lease 
during a part of the time when the 
water power was detained, for it may 
have caused injury to his reversion 
or diminished his profits. Woodbury 
v. Willis, 50 Me. 408. 


8. Hottell v. Farmers’ Protective 
SE P. 327, 25 Colo. 67, 71 Am. 


9. Woodford v. Brinker, 63 N.Y-S. 
884, 47 App.Div. 632 [aff 61 N.E. 1136, 
168 N.Y. 662]; Pickens v. Coal River 
Boom, etc., Co., 41 S.E. 400, 51 W.Va. 
445, 90 Am.S.R. 819. ‘ 


10. Pollitt v. Long, 58 Barb. 20 
[rev on other grounds 56 N.Y. 200]. 


il. North Sterling Irr. Dist. v. 
Dickman, 149 P. 97, 59 Colo. 169, Ann. 
Cas.1916D 973; North Sterling Irr. 
Dist. v. Gehrig, 149 P. 1193, 27 Colo. 
App. 551. 


12. See supra § 37. 
13. See infra §§ 69-94. 
14. See infra §§ 95-103. 
aa Abatement of dams see infra § 
16. Idaho.—Fischer v. Davis, 11¢ 


P. 412, 19 Idaho 493. 


Mass.—Blood v. Nashua, 
Coy, 2" Grayal3v. 


Mo.—Beauchamp v. Taylor, 111 S. 
W. 609, 182 Mo.App. 92. 


Eng.—Saunders v. Newman, 1 B.& 
Ald. 258, 106 Reprint 95. 


N.S.—James v. Town of Bridgewa- 
ter, 20 Dom.L.R. 799. 


CENT ere v. Barry, 26 U.C.Q.B. 


17. Beauchamp v. Taylor, 111 S.W. 
609, 182 Mo.App. 92, 


CLC .e ieee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and notwithstanding defendant’s act was lawful.1’ 
Some actual,?® or real, material, and substantial dam- 
age must have been sustained,?° unless the act is un- 
lawful,?* and no action will lie unless there has been 
some injury,?” but any injury, however slight, is suf- 
ficient.2* The fact that the injury proximately caus- 
ed by defendant’s act was aggravated by other causes 
beyond his control does not affect plaintiff’s right to 
recover therefor.2* The condition giving rise to the 
injury need not be continuous.?® 


Joinder. Where a milldam subjects plaintiff’s 
land to overflow, he may join a cause of action for 
damages with one to abate the dam as a nuisance;7° 
but where the flooding of land results from two dams, 
built and maintained by different persons without 
concert of action, across the two separate forks or 
channels of a river, plaintiff has a cause of action 
against each, and cannot properly join them in the 
same suit.?? 


Waiver. A landowner may waive his right to 
damages from obstruction of a watercourse.?® 


18. Stout v. McAdams, 3 Ill. 67; 33 
Am.D. 441; Swain v. Pemigewasset 29. 
Power Co., 85 A. 288, 76 N.H. 498. Co., 

[a] At common law an action 
would lie for wrongful interference 
by flowage with another’s right to 
water power. Swain v. Pemigewas- 


226 S.W. 
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N.W. 842, 202 Iowa 1282. 


Coleman v. Louisville & N. R. 
190 iy Es 
ington & E. Ry. Co. v. Crain, 207 S.W. 
City of Richmond 
Ve Gentry, 124° SOV. soto 136Guky. 39, 
Southern R. Co. v. 


360, 
447, 182 Ky. 695; 
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[§ 70] bb. When Cause of Action Accrues. If 
the obstruction is permanent in nature, the cause 
of action accrues when the structure is completed,”? 
or when the injury to the property is first occasion- 
ed.°° Where, however, the injuries are temporary 
and recurring, an action for damages for future in- 
juries is premature.?? Where no injury results di- 
rectly from the lawful erection of a dam, no cause 
of action exists until the first actual injury resulted, 
whether such injury be temporary or permanent in 
character.*? 


[§ 71] cc. Successive Actions. Where an _ ob- 
struction of a watercourse is of a temporary nature 
or causes an annual or occasional flooding of plain- 
tiff’s lands, successive actions may be brought for 
each repetition of the injury;?? but where it is 
caused by a permanent structure so that it is at once 
productive of all the damage which can accrue from 
it, only one action lies, in which both present and 
prospective damages must be recovered.** Where 
the structure causing the injury is, or may be, re- 


Wis.—Cobb v. Smith, 38 Wis. 21. 

[a] Ilustrations.—(1) Injury to 
land caused by defendants’ acts in 
cutting the bank of a stream so that 
a creek overflowed plaintiff's land in 
times of high water, but which could 
have been abated at any time, is not 


Lex- 


set Power Co., 85 A. 288, 76 N.H. 498. 


19. Dorman v. Ames, 12 Minn. 451; 
Gerrish v. New Market Mfg. Co., 30 


N.H. 478; Garrett v. McKie, 30 S.C. 
L. 444, 44 Am.D. 263. 
20. McElroy v. Goble, 6 Ohio St. 


187; Cooper v. Hall, 5 Ohio 320. 


21. Cooper v. Hall, supra; Graver 
v. Sholl, 42 Pa: 58. 


22. Melander v. Freeborn County, 
212 N.W. 590, 170 Minn. 378; McClure 
v. Calispell Duck Club, 288 P. 217, 157 
Wash. 136. 

[a] Rule applied.—Where a dam 
did no damage, the court’s direction 
to lower it did not give riparian own- 
ers a right to damages. Melander v. 


Freeborn County, 212 N.W. 590, 170 
Minn. 378. 
23. Guynn v. Wabash Water & 


Light Co., 104 N.H. 849, 181 Ind. 486; 


Ripka v. Sergeant, 7 Watts&s. (Pa.) 
9, 42 Am.D. 214. 
{a] Thus, that the injury from 


damming a natural stream so as to 
throw the water on the land of an 
upper riparian owner is slight, or that 
the land flooded is not thereby depre- 
ciated in value, will not bar an ac- 
tion, nominal damages at least being 


recoverable. Guynn y. Wabash Wa- 
ter & Light Co., 104 N.H. 849,181 Ind. 
486. 


24. Cline v. Baker, 24 S.E. 516, 118 
N.C. 780. 

25. Cory v. Silcox, 6 Ind. 39. 

26. Steber v. Chicago Great West- 
ern R. Co., 117 N.W, 304, 139 Iowa 
153: Drinkwater v. Sauble, 26 P. 433, 
46 Kan. 170. 


Suits to enjoin maintenance of ob- 
struction see infra §§ 95-103. 


ov) Toullewa Mox, ete:,. tmp: Cor, 19 
Wis. 100. 

28. Johnson v. Chicago, B. & Q. R. 
Co., 211 N.W. 842, 202 Iowa 1282. 


[a] Waiver by grantor of purchas- 
er with notice.—A purchaser having 
implied notice of release by his gran- 
tor is not entitled to damages for ob- 
struction of flood waters by a bridge 
of a railroad having release. John- 
son v. Chicago, B. & Q. R. Co., 211 


White, 104 S.H. 865, 128 Va. 551. 


[a] Illustration.—The moment it 
was established by landowners that 
a culvert to carry a railroad’s tracks 
across a river was in itself a per- 
petual menace to the landowners’ 
property by its likelihood to cause 
floods in times of extreme rainfall, 
it effected a permanent diminution in 
value of such properties, and created 
an immediate cause of action in fa- 
vor of the landowners, the injury not 
depending on the use of the property, 
and the landowners were not under 
obligation to bring successive actions 
for each successively accruing over- 
flow and damage, but could recover 
entire future damages to land and 
crops, aS well as past damages, in a 
single action. Southern Ry. Co. v. 
White, 104 S.E. 865, 128 Va. 551. 


30. Coleman v. Louisville & N. R. 
Co., 226 S.W. 360,:190 Ky. 17; Lex- 
ington & E. Ry. Co. v. Crain, 207 S.W. 
447, 182 Ky. 695: City ef Richmond 
v. Gentry, 124 S.W. 387, 136 Ky. 319, 
136 Am.S.R. 255. 

31. Jones v. Kramer 
S.B. 827, 1838 N.C. 446. 

Right to successive actions see in- 
fra § 71 text and note 33. 

32. Virginian Ry. Co. v. Jeffries’ 
Adnvr, COUS:H. 31, LlOt Va. 47d. 

33. Conn.—Chapman vy. Chapman, 
1 Root 52. 

Ga.—Danielly v. Cheeves, 
524, 94 Ga. 263. 

Ky.—Honaker y. Chesapeake & O. 
R.. Co., 273 S.W. 81, 209 Ky. 576;  Lou- 
isville, ete., R. Co. v. Bennett, 246 S. 
W. 121, 196 Ky. 679. 

Mo.—Van Hoozier v. Hannibal, ete., 
a (Cone ni) VMioy 4b" Woolston® Vv. 
Blythe, 251 S.W. 145, 214 Mo.App. 5. 


N.C.—Jones v. Kramer & Bros. Co., 
45 S.B. 827, 183 N.C. 446. 

Okl1.—Chicago, R. I. & P. Ry. Co. v. 
Bahr, 188.P. 1058, 78 Okl. 78. 

Tex.—Stephenville, etc, R. Co. of 
sean v. Yates, (Civ.App.) 148 S.W. 
3 

Va.—American Locomotive Co. v. 
Hoffman, 61 S.H. 759, 108 Va. 363, 128 
Am.S.R. 953. 
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a permanent injury to the land for 
which all damages must be sought in 
one cause of action, but damages for 
recurring floods can be separately re- 
covered. Woolston vy. Blythe, 251 S. 
W. 145, 214 Mo.App. 52 (2) Where a 
person’s land is flooded by the lawful 
erection of culverts and a fence and 
water gate by another on his own 
land, no cause of action arises on ac- 
count of the construction itself, but 
the gist of the injured person’s action 
is the damage from flooding, for 
which successive actions may be 
brought for recurring injuries result- 
ing from a continuance of the nui- 
sance. American Locomotive Co. v. 
Hoffman, 61 S.H. 759, 108 Va. 363, 128 
Am.S.R. 7 953. 


[b] What are permanent or tem- 
porary obstructions.—In a suit for 
damage to crops from negligence in 
construction and maintenance of per- 
manent railroad bridges and embank- 
ments, such condition will not be held 
permanent if abatable by expenditure 
of labor or money, and the abatement 
of such causal negligent condition is 
consistent with rightful use and 
maintenance of structures. Chicago, 
Reals écpbe ty. OO. Ww bahy LS Some Oss 
78 Okl. 78. 


34. Colo.—Consolidated Home Sup- 
ply Ditch, etc., Co. v. Hamlin, 40 P. 
582, 6 Colo.Appn. 341. 


Ga.—Danielly v. Cheeves, 
524, 94 Ga, 268. 


Ky.—Young v. Illinois Cent. R. Co., 
295 S.W. 156, 220 Ky. 342; Honaker v. 
Chesapeake STOUR: (SO, 273 S.W. 81, 
209 Ky. 576; Louisville, ete. R. Co. 
v. Bennett, 246 S.W. 121, 196 Ky. 679; 
Coleman v. Louisville & ING EY gun, 
22A0- SIW. 360; 190) Ky. 175) City of 
Richmond vy. Gentry, 124 S. Ww. 337, 136 
Ky. 319, 186 Am.S:R. 255. 


Mo.—Bird v. Hannibal, ete., R. Co., 
30 Mo.App. 365. 


N.C.—Ridley v. Seaboard, etc, R. 
Ss Si By 730; TiS GNC: 996, SOM 


Va.—Wright v. City of Richmond, 
132 S.E. 707, 146 Va. 835. 


Can.—Electrie Co. v. Roy, 49 Can. 
S.C. 344 [aff 22 Que.K.B. 265]. 


21 S.E. 
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garded a nuisance, plaintiff may consider it perma- 
nent or temporary at his election, and sue for all 
damages at once or maintain successive actions for 
each recurring injury.*® 


[§ 72] dd. Effect of Existence of Statutory Rem- 
edy. Where an exclusive statutory remedy by way 
of petition for compensation is provided,*® general- 
ly no other remedy is available for injuries.*7 How- 
ever, even where such a statute exists, an action at 
law will le if the dam is a public nuisance,** or if 
the case does not fall within the provisions of the 
statute,*® which plaintiff must show in order to 
maintain the action.*® The right to maintain an ac- 
tion at law is not affected by provisions for ascer- 
tainment and payment of damages contained in a 
special statute*! or charter*? authorizing construc- 
tion of a dam, especially where the dam is not con- 
structed as authorized;** nor by a statute providing 
for the procedure by which owners of wet or spouty 
lands can be compelled to drain them.** A statute 
providing that an injured party may obtain a writ 
of ad quod damnum does not deprive him of his right 
of action at law for damages.*® Notwithstanding a 
statutory remedy for assessment of damages, an ac- 
tion at law lies if the dam is situated outside the 
state where the injury occurred,*® or where its use 
for a mill has been abandoned.*7 Where a mill dain 
statute does not apply unless the mill for which the 
dam is erected is built on the land of the owner, 
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or of another with his consent,*® one who is injured 
by the erection of a dam on the dam owner’s land 
for the benefit of dam owners on other land must sue . 
at law and cannot recover under the statute.*® 
Where, after proper proceedings fixing the height of 
a dam and assessing the damages, defendant builds 
the dam to a greater height, plaintiff’s remedy is an 
action at law, and not a complaint under the stat-— 
ute.°° Notwithstanding a statute providing a means 
whereby a dam may be declared dangerous and be 
required to be drained, an action will he by one dam- 
aged by a breakage of the dam.*? 


[§ 73] (b) Nature and Form of Action. If re- 
dress is sought at common law, the action is in tort,” 
and the proper form of action is generally case,°* but. 
trespass is the proper form where the damage is the 
result of a willful act, and the act, rather than the 
consequences thereof, is complained of,°* or where 
the distinction between trespass and case has been 
abolished by statute.°> It is not essential to plain- 
tiff’s cause of action that his land was flooded by rea- 
son of negligence of defendant in constructing a 
dam.°* The action may be brought for injury to the 
fee or reversion,®? or for loss of rental values.°§ 


[§ 74] (c) Jurisdiction and Venue.- An action 
for damages for flooding lands of this kind may be 
maintained in the jurisdiction where the obstruction 
is caused or placed in the stream, although the in- 
jury complained of affects lands situated at some 


46. Wooster v. Great Falls Mfg. 


[a] Permanency of structure.—As |] Hazen v. Essex Co., 12 Cush. (Mass.) 
affecting the demons to be pees coe Baird v. Wells, 22 Pick. (Mass.) | Co., 39 Me. 246. . 
for overflowing land by a structure ; Fiske v. Framingham Mfg. Co., 47. Hod 
obstructing a watercourse, when it|12 Pick. (Mass.) 68; Wolcott Woolen Ghee 65. Baird oF seantee 8 


would cost as much to alter the struc- 
ture causing the obstruction as_ to 
build it in the first instance, and it 
is of a durable character, evidently in- 
tended to last indefinitely, it may be 
regarded as “permanent.’’ City of 


Richmond y. Gentry, 124 S.W. 337, 
136 Ky. 319, 136 Am.S.R. 255. 
[b] Permanent structure  negli- 


gently built.—While only a single re- 
covery can be had where the struc- 
ture is permanent and properly built, 
recurring recoveries can be had when 
the structure is permanent and neg- 
ligently built, except where the cost 
of alteration to avoid recurring in- 
jury would be so unreasonable that 
it could not be required. Honaker v. 
Chesapeake & O. Ry. Co., 273 S.W. 
81, 209 Ky. 576 (purchaser of land, 
suing railroad for damages from 
flooding due to negligent construc- 
tion of fill twelve years previously, 
has been held not precluded from re- 
covery on ground that, having pur- 
chased with knowledge of condition, 
he was estopped, or on ground that 
structure, being permanent, no re- 
covery could be had for recurring in- 
juries, there being no evidence as to 
eost of correcting defect); Louis- 
ville, etc., R. Co. v. Bennett, 246 S.W. 
121, 196, Ky. 679. 


35. Strange v. Cleveland, etc. R. 
Co., 91 N.E. 1036, 245 Ill. 246; Prath- 
er v. City of Springfield, 202 Ill.App. 
406; Gaiser v. Chicago, B. & Q. R. Co., 
161 Ill.App. 90. 

36. See supra § 37. 

37. Dingley v. Gardiner, 73 Me. 63; 
Dickinson v. New England Power Co., 
153 N.E. 458, 257 Mass. 108 [cert den 
47. S.Ct. 449, 273 U.S. 748, 71 L.Hd. 
872]; Duncan v. New England Pow- 
er Co., 113 N.E. 781, 225 Mass. 155; 
Nally v. Smith, 12 Allen (Mass.) 455; 


Mfg. Co. v. ‘Upham, 5 Pick. (Mass.) 
Stowell v. Flagg, 11 Mass. 364; 
Clute v. Briggs, 22 Wis. 607; Wood 
v. Hustis, 17 Wis. 416; Babb v. Mack- 
ey, 10) Wis. 38741. 


38. Dickinson v. New England 
Power Co., 153 N.E. 458, 257 Mass. 
108 [cert. den 47 S.Ct. 449, 273 U.S. 
748, 71 L.Ed. 872]. ¢ 


39. Nye v. Swift, 76 N.E. 652, 190 
Mass. 143; Dean v. Colt, 99 Mass. 480; 
Moore v. Coburn, 1 Pinn. (Wis.) 538. 


[a] TIllustration.—A statute pro- 
hibiting erection of dams to the in- 
jury of a mill or milldam previously 
erected, and providing a remedy for 
injuries from the lawful erection of 
dams, does not prevent an action at 
law for damages to a_ previously 
erected dam by a dam unlawfully 
erected, as the statute was not in- 
tended to apply to such a case. Dean 
v. Colt, 99 Mass. 480; Moore y. Co- 
burn, 1 Pinn. (Wis.) 538. 


40. Brady v. Blackinton, 55 N.E. 
474, 174 Mass. 559. 


41. Lee vy. Pembroke Iron Co., 57 
Me. 481, 2 Am.R. 59. 


42. McKee v. Delaware, etc., Ca- 
naliCoe20 NL 3.0bs Lib Ney. ober cel 
Am.S.R. 740. 


43. Davis v. Mattawamkeag Log 
Driving Co., 19 A. 828, 82 Me. 346. 


44. Glass v. Fritz, 23 A. 1050, 148 
Pa. 324. 


45. Summy v. Mulford, 5 BlAackf, 
(Ind.) 202; Kyner v. Upstill, 46 N.W. 
281, 29 Neb. 768. 


[a] Reason for rule.—Such a stat- 
ute is affirmative, and therefore the 
party may make his election to pro- 
ceed on the statute, or at common 
law. Summy v. Mulford, 5 Blackf. 
(Ind.) 202.” 


Pick. (Mass.) 556. 
48. See supra § 37. 
49. Crockett vy. Millett, 65 Me. 191. 


50. Leonard v. Wading River Res- 
ervoir Co., 113 Mass. 235; Winkley v. 
Pyne eas Mfg. Co., 14 Gray (Mass.) 


[a] Reason for rule.—By the ad- 
judication the height was determined, 
and by constructing the dam to a 
greater height defendant is a wrong- 
doer subject to an action of tort at 
common law. Leonard v. Wading 
River Reservoir Co., 113 Mass. 235. 


51. Hollenback v. Dingwell, 40 P. 
863, 16 Mont. 335, 50 Am.S.R. 502. 


52. Brigham v. Wheeler, 12 Allen 
(Mass.) 89; Winkley v. Salisbury 
Mfg. Co., 14 Gray (Mass.) 443; Great 
Falls Co. v. Worster, 15 N.H. 412; 
Moen v. Myers, 11 N.C. 78, 15 Am.D. 

53. Ind.—Wabash, ete.,~ Canal v. 
Spears, 16 Ind. 441, 79 Am.D. 444, 
FR Spe ag sels v. Sanderson, 3 Pick. 


N.H.—Fifield v. Bailey, 55 N.H. 380. 
Pre ape ae v. Etheridge, 52 N.C. 

Pa.—Meyer v. Horst, 106 Pa. 552: 
Keller vy. Stoltz, 71 Pa. 356; Stewart v. 
Shaffer, 18 Pa.Co. 655. 

Vt.—Johns vy. Stevens, 3 Vt. 308. 

54. Kelly v. Lett, 35 N.C. 50. 

55. Reynolds v. Chandler River 
Co., 48 Me. 513. 
56. McDaniel vy. Greenville-Caro- 
lina Power Co., 78 S.E. 980, 95 S.C. 
268, 6 A.I.R. 1821. 

57. Ufflemann y. St. Louis, I. M. & 
Ses Co. 94 Tl App: 14/2) 


58. Ufflemann y. St. Louis, I. M. & 
S. R. Co., supra. 


For later cases, developments and changes in the law see Annotaticns, same title and section number, fi 


§§ 74-77] 


distance away, and even in another state;5® but 
there is also authority for the view that the action 
may be brought in the jurisdiction where the injured 
land is situated,®° and it must be brought there 
where the action is local in character.*+ 


[§ 75] (d) Limitations. Statutes in many juris- 


. dictions provide for the time within which actions 


for injuries to lands from flowage or obstruction of 
waters are to be brought,°? and an action for flowing 
of lands must be brought within the time limited by 
statute.°? Where damages are of a permanent char- 
acter apparent when the structure causing them was 
built, and for which there can be but one recovery, 
the period of limitations begins to run from the time 
of the completion of the structure,®* or from the 
time when the first injury occurs. 65° Where the in- 
juries are recurring and are such that successive ac- 
tions will lie,®°* the period runs from the occurrence 
of each injury, not from the time the obstruction 
was placed in the stream.®? The fact that the right 
of recovery as to some of the damages is barred by 
limitations does not affect plaintiff’s right to recover 
for other damages not barred and separable from 
those barred.°§ 


[§ 76] (e) Defenses—aa. In General. Defend- 
ant may, when sued for damages for injuries to 
plaintiff’s property, defend by showing plaintiff’s ac- 
quiescence, or estoppel to complain of the injuries,®° 
or by showing a right to flood the land,’° or that the 
injury was due to “other causes,’! or was occasioned 
by the contributory negligence of plaintiff himself,7? 
or he may show a want of notice that his dam was 
causing injury,’? although it has been held that no- 
tice of injury and demand for redress before bring- 


St. Louis, Ae F. 4388, 2 
. Worces- 
Armen- | pra. 

65. Zamani 


59. Rutz v. 
McCrary 344; Manville Co. 
ter, (Mass.) 19 Reporter 177: 
diaz v. Stillman, 54 Tex. 623. 

60. Lohmiller v. Indian Ford Wa-|C®°., 
ter Power Co., 8 N.W. 601, 51 Wis.|Priebe v. Ames, 
683; Sutton v. Clarke, 1 Marsh. 429, 
6 Taunt. 29, 1 E.C.L. 493, 128 Reprint 118: 
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plying to damage from overflow. King 75. 
v. Hutterische Bruder Gemeinde, su- 


v. Otter Tail Power 
234 N.W. 457, 
116 N.W. 829, 104 
Minn. 419, 17 L.R.A.N.S. 206; 
sted v. Cargill, 48 N.W. 558, 46 Minn. : 
Thornton v. Turner, 11 Minn. | 350; 
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ing suit is unnecessary.74 But he cannot defend on 
the ground that plaintiff’s mill or other structure al- 
leged to have been injured is an unlawful encroach- 
ment on publie property or a nuisance.‘® Defendant 
cannot offset incidental benefits to plaintiff’s proper- 
ty against the injuries shown to have been inflicted 
on it by him.*® It is no defense that the dam caus- 
ing the injury is on property owned by one other 
than defendant, where he has control over the dam.** 
The fact that plaintiff has partially obstructed a 
stream is no defense,’® nor does his diversion,’® or 
the fact that he is not a riparian owner. It is no de- 
fense to an action for obstruction of an ancient wa- 
tercourse that defendant has constructed a new drain 
which effectually drains plaintiff’s lands.°° All ob- 
jections to plaintiff’s title are waived by one who 
attempts to show title under plaintiff’s ancestor.*? 
While want of title in plaintiff in possession is no de- 
fense, the nature and character of plaintiff’s interest 
and the extent of his ownership are proper subjects 
of inquiry, as bearing on the amount of injury sus- 
tained.? Pollution by plaintiff is no defense.8? A 
defense based on noncompliance with statutory con- 
ditions precedent to the bringing of the action may 
be waived by failure to take exception.®# 


[§ 77] bb. Acquiescence and Estoppel. A com- 
plete defense may be based on an estoppel of plain- 
tiff arising from his acquiescence in the obstruction 
without any protest or remonstrance;®> but a con- 
sent to the partial flooding of lands will not estop the 
owner to complain of the construction of further 
works which will do greater damage.°*® Acquies- 
cence by plaintiff’s predecessor in title has been held 


Ind.—Haller v. Pine, 8 Blackf. 
175, 44 Am.D. 762. 


(oe weet aS v. French, 122 Mass. 


182 Minn. 355; 


N.H.—Odiorne vy. Lyford, 9 N.H. 


502,'32 Am.D, 387 
Y.—Harris v. Thompson, 9 Barb. 
Stiles v. Hooker, 7 Cow. 266. 


Hemp- 


943. 


61. Howard v. Ingersoll, 17 Ala. 
780 [rev on other grounds 13 How. (U. 


-S.) 381, 14 L.Ed. 189]. 


Actions as local or transitory see 
Actions §§ 12, 23; Venue 67 C.J. p 1 
et seq. 

62. See statutory provisions. 


What statute applies see Limita- 
tions of Actions § 118. 


63. Athens Mfg. Co. v. Rucker, 4 
S.E. 885, 80 Ga. 291; Ruehl v. Voight, 
28 Wis. 153. 

64. Hardesty v. Ball, (Kan.) 22 P. 
1095; King v. Hutterische Bruder 
Gemeinde, 143 N.W. 902, 32 S.D. 541. 


[a] Statutory provisions. — (1) 
Where defendant erected a milldam 
which caused yearly overflows on 
plaintiff's land, resulting in bogs and 
marshes, the injury was a permanent 
one, and the right of action is gov- 
erned by the two-year limitation pro- 
vided by Code Civ. Proc. § 857, re- 
quiring such actions to’ be brought 
within two years after the erection 
of the dam. King v. Hutterische Bru- 
der Gemeinde, 143 N.W. 902, 32 S.D. 
541. (2) The fact that Code Civ. Proc. 
§ 857, fixing a two-year limitation for 
the maintenance of actions for dam- 
ages by the erection of milldams, is 
part of a special act relating to loca- 
tion of milldams and ascertainment 
of damages caused by the erection 
thereof, will not prevent it from ap- 


336: Stack v. Seaboard Air Line R. Co., 
51 S.H. 1024, 139 N.C. 366; Virginia 
R. Co. v. Jeffries’ Adm’r, 66 S.B. 731, 
110 Va. 471. 

66. See supra § 71. 

67. Ill.—Chicago & A. R. Co. Vv. 
Willi, 53 Ill.App. 603. 

Ky.—Illinois Cent. R. Co. v. Taylor, 
$9) SoWi. 121, 28) Ky. 139. 

Neb.—Fremont, etc., R. Co. v. Har- 
lin, 70 N.W. 263, 50 Neb. 698, 61 Am. 
S.R. 578, 36 L.R.A. 417. 

N.Y.—Erwin v. Erie R. Co., 79 N. 
E. 1104, 186 N.Y. 550. 

B.C.—McCrimmon y. British Colum- 
bia Electric R. Co., Ltd., 22 B.C. 76. 

68. San Antonio, ete, R. Co. v. 
Kiersey, 86 S.W. 744, 98 Tex. 590. 

69, See infra § 77. 

70. See infra § 78. 

71. See infra § 79. 

72. See infra § 80. \ 

73. Dean v. Colt, 99 Mass. 480. 

74. Seaboard, etc., R. Co. v. Am- 
brose, 49 S.E. 815, 122 Ga. 47; Wilhite 
v. Billings & Eastern Montana Power 
Co., 101 P. 168; 39 Mont. 1; Carleton 
v. Redington, 21 N.H. 291. See Brown 
v. Leppo, 194 Ill.App. 243. 

[a] Where suit is brought against 
person who placed obstruction in 
stream, a previous request to remove 
it is not necessary. Branch vy. Doane, 
17 Conn. 402. 


Tex.—Houston, ete., R. Co. v. Park- 
er, 50 Tex. 330. 

76. Talbot v. Whipple, 7 Gray 
(Mass.) 122; McGee v. Fox, 12 S.E. 
369, 107 N.C. 766; Candow v. Rennie, 
6 Newfoundl. 519. 

77. Christensen v. Omaha Ice & 
Cold Storage Co., 188 N.W. 141, 92 
Neb. 245, 41 L.R.A.N.S. 1221. 

78. American Locomotive Co. v. 
Hoffman, 61 S.E. 759, 108 Va. 363, 128 
Am.S.R. 953. 


79. Bristol Hydraulic Co. v. Boy- 
er, 67 Ind. 236. 


80. Hastings v. Livermore, 15 Gray 
(Mass.) 10. 


ire Mims v. Weathersbee, 33 S.C.L. 


82. Bassett v. Salisbury Mfg. Co., 
28 N.H. 438. 


83. Yaskill v. Thibault, 173 
504, 273 Mass. 266. 


84 Leclair v. Dufaut, 28 Que.Su- 
per. 14. 


85. Chapel v. Smith, 45 N.W. 69, 80 
Mich. 100; Dean v. Benn, 23 N.Y.S. 
708, 69 Hun 519 [aff 37 N.E. 825, 142 
N.Y. 684]. But see Albert Lea v. 
Davis, 82 N.W. 1104, 80 Minn. 101, 81 
Am.S.R. 242 (holding acquiescence not 
sufficient to raise an estoppel in view 
of all the circumstances). 


86. Graham vy. Keene, 32 N.E. 180, 
143 Ill. 425. 


N.E. 
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no defense.*7_ Where the structure causing the flow- 
age 1s negligently or improperly built so as to cause 
damages for which successive actions will lie, it is 
no defense that plaintiff became the possessor of the 
land with knowledge of the existing condition.** 
But where a permanent injury is inflicted for which 
the then owner only can recover, 1t is a good defense 
that plaintiff was a subsequent purchaser.’® In an 
action by a lessee from year to year for damages to 
erops resulting from overflowing the land, it is no 
defense that plaintiffs’ lease was renewed while the 
obstruction existed, but. before the injury complained 
of had oeeurred.?° One who improves his land by 
use of the property of another against the known op- 
position of the other, or with knowledge that he does 
not consent thereto, cannot invoke the doctrine of es- 
toppel solely because the other did not prevent his 
action.®! Damages paid for diversion will not pre- 
vent a suit for damages for injuries subsequently in- 
flicted by reason of a defective embankment retain- 
ing flood waters which would otherwise have escaped 
through a natural channel.®? An agreement author- 
izing defendant, a dam owner, to enter upon plain- 
tifi’s land in raising his dam, and to fill and grade 
the land so as to prevent overflow, and to use plain- 
tiff’s retaining wall, is no defense to an action for 
negligence in raising the dam, whereby plaintiff’s 
land was overflowed, and the refusal to admit it in 
evidence in such action is not prejudicial.®* 


[§ 78] cc. Easement, or Grant of Right To Flood. 
Defendant may justify under a legal right to flow 
the lands in question.°* A grant, license, or pre- 
seriptive right to flood plaintiff’s land is available as 
a defense;®® but an agreement is no defense where 


87. Craig v. Lewis, 110 Mass. 377; 
Alexander vy. Kerr, 2 Rawle (Pa.) 83, 
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Saunders, 107 S.W. 194, 85 Ark. 
Ga.—Southern R. Co. v. Ward, 54 S. 
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the dam is negligently built.°® If the license or 


easement is restricted, in respect of the height of 


the dam which defendant may maintain or other- 


' wise, any, flooding of plaintiff’s lands in excess of it 


is an actionable wrong.®’ It is no defense that plain- 
tiff, whose easement over a third person’s land was 
damaged, had changed his original use for which 
the easement was granted.°*§ 


[§ 79] dd. Injury Attributable to Other Causes. 
A defense may be based on a contention that the in- 
jury complained of was not caused by the structure 
erected by defendant, but resulted from natural 
eauses over which he had no control and to which 
he did not contribute,’® or that his acts were lawful 
and would not have caused the flooding of plaintiff’s 
lands but for the intervention of another work con- 
structed by a third person But if defendant’s 
structure is unlawful or negligently constructed, he 
eannot escape lability because other causes have 
contributed to the injury complained of,? although 
some authorities hold that under such eireumstane- 
es he is liable for only such proportion of the dam- 
age as 1s properly attributable to his own negligence 
or wrongful act.2 It is no defense that plaintiff could 
make a more efficient and skillful use of his proper- 
ty,* or would not have been damaged had he not done 
what he had a right to do.® 


[§ 80] ee. Contributory Negligenee and Duty To 
Prevent Injury. A plaintiff cannot recover damag- 
es for injuries to his land or other property by water 
where his own negligence or careless management has 
contributed to bring about the injury,® or where it is 
due to the manner in which he constructed or ar- 


tba App. 460. 


Iowa.—Vyse v. Chicago, ete., R. Co., 


19 Am.D. 616. 

S55 Chicago,.éc HA. vete:, Rs -Connye 
Henneberry, 42 Ill.App. 126 [aff 38 N. 
1043, 153s Tile 354440 Ohio, ete: om. 
Co. v. Singletary, 34 Ill.App. 425; Mc- 
Kee v. St. Louis, ete., R. Co., 49 Mo. 
App. 174; San Antonio, etc., R. Co. v. 
Dickson, 93 S.W. 481, 42 Tex.Civ. App. 
163; San Antonio, etc., R. Co. v. Gur- 
ley, 83 S.W.! 842, 37 Tex. Civ.App. 283. 

89. Illinois Cent. R. Co. v. Denni- 
son, 116 IlJl.Avp. 1; Chicago, ete., R. 
Co. v. Henneberry, 28 Ill.App. 110; 
Znamanacek v. Jelinek, 95 N.W. 28, 
69 Neb. 110, 111 Am.S.R. 533. 

90. Ramey v. Baltimore, etc., R. 
Go., 85 N.FE. 639, 235 ll. 502 [aft 140 
Tl App. 203]. 

91. Southside Improvement Co. v. 
Burson, 81 P. 1107, 147 Cal. 401. 

92. Reed v. Chicago, B. & Q. R. Co., 
124 N.W. 917, 86 Neb. 54. 

93. Penfield v. New York, etce., 
Water Co., 6 N.Y.S. 180, 2 Silv.Sup. 
495, 538 Hun 633 [aff 29 N.E. 147, 128 
Ie, LOSZAG 

94. Butler v. Huse, 63 Me. 447. 


95. Tyler v. Mather, 9 Gray (Mass.) 
iis mibatLS ov. Wilder. WIN we 525. 

96. Penfield v. New York, etc., Wa- 
ter Co., 2 Silv.Sup. 495, 6 N.Y.S. 180, 
53 Hun 633 [aff 29 N.E. 147, 128 N.Y. 
632). 

97. Langness v. Pettigrew, 37 N. 
W. 758, 5 Dak. 45; Jenkins v. Conley, 
WO NEC. (3535 McGeorge v. Hoffman, 
19 A. 413, 133 Pa. 381. 

98. Graver v. Sholl, 42 Pa. 58. < 

99. Ark.—St. Douisyetc;..Ri Co.4v: 


H, 151, 125 Ga. 361. 

Iowa.—Vyse v. Chicago, etc., R. Co., 
101 N.W. 736, 126 Iowa 90; Van Sterm- 
burg v. Milford Water Power Imp. Co., 
21 N.W. 155, 64 Iowa 711. 

Mass.—Stimson v. Brookline, 83 N. 
E. 893, 197 Mass. 568, 125 Am.S.R. 382, 
16 L.R.A.N.S. 280, 14 Ann.Cas. 907. 

Mo.—Standley y. Atchison, etc., R. 
CO Seesaw 244,127 VOD Dispos 
Johnson v. Gray’s Point Terminal R. 
Coy 285) Savvis S41 STR VvovApp: eS. 
James v. Kansas City; ete., R. Co., 69 
Mo.App. 431. 

Neb.—Chicago, B. & Q. R. Co. v. 
74 Neb. 563. 


Mitchell, 104 N.W. 1144, 

N.C. 24 S.E. 516, 
118 N.C.. 780. 

Or. 34 P. 756, 25 
Ores 

Tex.—San Antonio, ete, R. Co. v. 


Kiersey, 86 S.W. 744, 98 Tex. 590: Il- 
frey v. Sabine, ete., R. Co., 13 S.W. 
166,.76 Tex. 63; San Antonio, etcach: 


Commvy Guileyie Sau Se VWees4en Sia hex 
CivcADD. Vises eGUlt, ete, 7Re Gon. Vv, 
Huffman, (Civ.App.) 81 S.W. 536. 


Wyo.—Ladd v. Redle, 75 P. 691, 12 
Wyo. 362. 

N.S.—Foster v. Fowler, 3 N.S. 425. 

Ont.—Patterson v. Peterborough, 28 
U.C.Q.B. 505; Elliott v. Hewitson, 16 
Ont.W.N. 364. 

1. Siewerssen v. Harris County, 91 
S.W. 338, 41 Tex.Civ.App. 115. 

2. U.S.—Philadelphia, ete., R. Co. 
Vv; smith; 64 Fy 6795) 12° CiGyAs 884007 
TR AR el ile 


lll.—Waukegan v. Weale, 118 Ill. 


101 N.W. 736, 126 Iowa 90. 
Mich.—Stone vy. Roscommon Lum- 
ber Co., 26 N.W. 216, 59 Mich. 24. 
S.C.—Hunter y. Pelham Mills, 
S.E. 727, 52 S.C. 279, 68 Am.S.R. 904. 
Tenn.—Coleman v. Bennett, 69 S.W. 
734, 111 Tenn. 705. 
Wis.—Arimond v. Green Bay, etc., 
Canal Co., 35 Wis. 41. 
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Extraordinary rains and floods see 


supra § 30. 


3. Standley v. Atchison, ete, R. 
Co., 97 S.W. 244, 121 Mo.App. 537: 
San Antonio, ete., R. Co. v. Gurley, 83 
S.W. 842, 37 Tex. Civ. App. 283; Taylor 
v. San Antonio, ete., R. Co., a 
738, 36 Tex.Civ. App. 658; és 
San Antonio, ete., R. Co., 81 S.W. 828, 
36 Tex.Civ.App. 186. 


Measure of damages see infra §§ 
104-113. 


4 Brown v. Dean, 123 Mass. 254. 


5. Whitney v. Eames, 11 Metc. 
(Mass.) 517. 


6. Ala.-—Southern R. 
389 So. 449, 146 Ala. 349. 


Tll.—Illinois Cent. R. Co. v. Heis- 
ner; 45° TLApp. 143, 


lowa.—Brous v. Wabash R. Co., 142 
N.W. 416, 160 Iowa~701; Harvey ve 
Mason City, etc ER. Go:, 105 N.W. 958, 
129 Iowa 465, 113 Am.S.R. 483, 3 L.R. 
A.N.S. 973. 


Mich.—Davis v. Munro, 33 N.W. 408, 
66 Mich. 485. 


Nev.—McLeod v. Lee, 28 Pe 4a 
Nev. 103. 


Co. v. Leard, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ranged his improvements,’ ‘unless he is free from neg- 
ligence in so improving.’ Neither can a landown- 
er stand idly by and see his property destroyed by 
water if by reasonable effort the injury could be 
avoided;® but failure to act is no defense where the 
injury could not thereby be avoided,?® or where his 
failure is not negligence, and injury was due to de- 
fendant’s positive act,'! or where the injury is con- 
tinuous,” or could have been avoided only by plain- 
tiff’s committing a trespass.1* A landowner is not 
indeed obliged to build or improve his property with 
reference to the possible future construction of 
dams, bridges, or railroad embankments,'* nor, even 
after such works have been begun or erected, to an- 
ticipate possible negligence in their construction or 
maintenance;!*> but after such works are in exist- 
ence, he is chargeable with neglhgence if he places 
his property in a position where he knows it is liable 
to injury,'® and he is bound to make his losses as 
light as possible.1* It is not contributory negligence 
for the landowner to plant crops with the knowledge 


7. Doerbaum v. Fischer, 1 Mo.App. 
149; Green v. Gilbert, 60 N.H. 144. 
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causes a continuing injury to anoth- 
er, having knowledge of the evil and 
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that his land may possibly be overflowed if a railroad 
company does not make culverts in its embankment 
as required by law.!® The doctrine of contributory 
negligence has been held inapplicable to a tort action 
for invading the rights of a riparian owner on a natu- 
ral stream. 


[§ 81] (f) Parties?°—aa. Who May Sue. Pos- 
session is sufficient to enable plaintiff to maintain 
an action against one who wrongfully floods the 
land,?? so that an action may be maintained by one 
who is in possession by license,?? or a defeasible title 
in fee,?* or under an equitable title** or lease ;?° but 
it has been held that no aetion can be maintained by 
one who is in possession under a contract to pur- 
chase on which he has paid nothing and received no 
deed.?® When the obstruction causing land to be 
overflowed is permanent in character so that the 
damages are in gross, and there can be but one recoy- 
ery, such damages are recoverable by the then owner 
of the land, and not by a successor in title,?* not- 
withstanding the lands were under lease, since there 


Am.D. 441. 
Iowa.—Brous v. Wabash R. Co., 142 


8. Hardin v. Ledbetter, 9 S.E. 641, 
103 N.C. 90. 


9. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 49 So. 851, 161 Ala. 278: 
Richards v. Peter, 38 N.W. 278, 70 
Mich. 286; Taylor v. Canton Tp., 30 
Pa.Super. 305; Galveston, etc., R. Co. 
vy. Borsky, 21 Sow. Lol, 2 'TexCiv. 
App. 545; Galveston, etc., R. Co. v. 
Becht, (Tex.Civ.App.) 21 S.W. 971. 


[a] Moderate and reasonable ex- 
pense.—(1) It is always a question 
in such eases whether plaintiff could 
have avoided the injury at a ‘“‘mod- 
erate” or “reasonable’’ expense to 
himself, and he may show that the 
necessary operation would have been 
costly and difficult. Shores v. South- 
ern R. Co., 51 S.E. 699, 72 S.C. 244. (2) 
So a plaintiff could not be expected 
to spend three hundred dollars in dig- 
ging a ditch to save his crops. Gal- 
veston, etc., R. Co. v. Borsky, 21 S.W. 
1011, 2 Tex.Civ.App. 545. 


[b] Preventable injury. — The 
owner cannot recover for injury from 
flooding the land where such injury 
could have been entirely prevented 
by the expenditure of a few dollars 
in constructing a short drain. Filia- 
trault v. Coteau Landing, 23 Que. 
Super. 62. 


[c] Duty to prevent accumulation 
of damages.—An owner of land over- 
flowed by the obstruction of the nat- 
ural flow of a creek is in duty bound 
to make reasonable effort to prevent 
the accumulation of damages. Sloss- 
Sheffield Steel, etc., Co. v..Mitchell, 49 
So. 851, 161 Ala. 278. 


10. Fraler v. Sears Union Water 
Co., 12 Cal. 555, 73 Am.D. 562; Darling 
v. Thompson, 65 N.W. 754, 108 Mich. 
215. 


11. Athens Mfg. Co. v. Rucker, 4 
S.E. 885, 80 Ga. 291; Reynolds v. 
Chandler River Co., 43 Me. 513; Old- 
enburg v. Oregon Sugar Co., 65 P. 869, 
39 Or. 564. 


12. McCarty v. Boise City Canal 
Co., 10° Py 623, 624, 2 Idaho (Hasb:) 
245. 


“We understand the rule to be that 
where one person suffers injury by 
the carelessness of another, occurring 
unexpectedly, and in a_ transitory 
manner, the one so suffering must go 
to some trouble to avoid or lessen the 
damage, if a temporary expedient or 
slight expense will do so; but if the 
one whose carelessness or negligence 


the cause of it, deliberately stands by, 
having an equal opportunity to pre- 
vent the damage as the one suffering 
it, and permits it to continue without 
an attempt to prevent it, he cannot 
avoid his responsibility by showing 
that the one injured might have 
avoided the damage by a slight ex- 
pense.” McCarty v. Boise City Ca- 
1741 ‘Co. supra. 


13. Wolf v. St. Louis Independent 
Water Co., 15 Cal. 319. 


145 Chicago Baycan@. Re Conn: 
Schaffer, 26 Ill.App. 280 [aff 16 N.E. 
239, 124 T]l. 112]; Gilson v. Delaware, 
etc., Canal Co., 26 A. 70, 65 Vt. 213, 36 
Am.S.R®. 802. 


15. Gray Coal Co. v. Danville U, & 
C. Ry. Co., 194 Ill.App. 11; Chicago 
6 IN Re COs Ve 
348; North Bend Lumber Co. v. City 
of Seattle, 199 P. 988, 116 Wash. 500, 
19° ACERS 41:52 


[a] Rule applied.—The owner of a 
mill is not*contributorily negligent in 
constructing his buildings on both 
sides of a stream running through his 
property, and placing a dam across 
the stream, although he knew the city 
had constructed a large reservoir, one 
bank of which was a glacial moraine, 
through which the water might pass 
to the stream in question, and there- 
by cause great loss to the mill owner 
because of the manner of construct- 
ing his mill buildings and dam. 
North Bend Lumber Co. v. City of Se- 
attle, 199 P. 988, 116 Wash. 500, 19 A. 
L.R, 415. 

1G. ‘Toledo, etc:, R. Cov v; Hunter; 
50 Ill. 325; St. Anthony Falls Water- 
Power Co. v. Eastman, 20 Minn. 277; 
Emry v. Raleigh, etc., R. Co., 14 S.BE. 
352, 109 N.C. 589, 15 L.R.A.N.S. 332. 

17. Gray Coal Co. v. Danville U. & 
CaRyn Conn 94: THsApp. 11 

18 Knight v. Albemarle, etc. R. 
Conn Lome E20 elle ONTGn SOee Clark 
v. Dyer, 16 S.W. 1061, 81 Tex. 339. 

L987 SYackill evs “Dhibault, 173° NvE: 
504, 273 Mass. 266. 
sjee Persons liable see supra §§ 32, 

21. Ala.—Southern R. Co. v. Leard, 
39 So. 449, 146 Ala. 349. 

Conn.—Branch v. Doane, 18 Conn. 


Oe 


Idaho.—Norris vy. Glenn, 1 Idaho 


By 


Ill.— Stout v. McAdams, 3 Ill. 67, 33 


Stroud, 129 I1l.App. 


N.W. 416, 160 Iowa 701. 


ri apa is vy. Tarlton, 2 Harr.&M. 
oe 


ge aig A Sey v. Ashley, 4 Gray 


Mich.—Neely v. Detroit Sugar Co., 
101 N.W. 664, 138 Mich. 469; Millerd 
v.: Reeves, <1) Mich. 107. 

N.C.—Salisbury v. Western North 
Carolina R. Co., 91 N.C. 490; Year- 
ean v.. Johnston, 1 N:€.180, 1 Ame): 
581. 


Pa.—Bigler v. Antes, 21 Pa. 288. 


S.C.—Kimbrall v. Walker, 41 S.C.L. 
abe Mims v. Weathersbee, 33 S.C.L. 


ice re v. McCorkle, 3 Head 


Vt.—Hall v. Chaffee, 
Hull v. Fuller, 4 Vt. 199. 


Ont.—Smith v. Ontario Power Co., 
42 Ont.L. 167. 


[a] TIllustration.—The plaintiff in 
possession of land and entitled to the 
crops thereon can maintain an action 
against a railroad company for the 
wrongful casting of overflow waters 
upon the land which ruined growing 
crops, although plaintiff did not hold 
the title to the land in entirety. 
Brous v. Wabash R. Co., 142 N.W. 
416, 160 Iowa 701. 


22. Case v. Weber, 2 Ind. 108. 


23. Webster v. Holland, 58:Me. 168 
(holding that title in fee defeasible 
on nonperformance of condition sub- 
sequent by former owner is suffi- 
cient). 


24 Hough vy. Patrick, 26 Vt. 435: 


25. Brown v. Jones, 278 P. 981, 130 
Or. 424. 


26. Clark v. Close, 43 Iowa 92. 


27. Richmond v. Gentry, 124 S.W. 
337, 136 Ky. 319, 136 Am.S.R. 255; 
Texas Cent. R. Co. v. Brown, 86 S.W. 
659, 88 Tex.Civ.App. 610; Virginian 
Ry. Co. v. Jeffries’ Adm’r, 66 S.E. 73 
110 Va. 471. 


[a] Rule appliedimA party in 
possession, but whose prescriptive ti- 
tle was not complete when land was 
overflowed permanently injuring it, 
was not entitled to recover therefor, 
although his title became complete 
before the action for damages was 
brought. La Salle County Carbon 
Coal Co. v. Sanitary Dist. of Chicago. 
103 .N.BE. 1755) 260, 211.4428. 
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may be an injury to the reversionary estate.28 An 
action is maintainable by the reversioner of a mill 
devised to a tenant, for diversion or obstruction by 
a stranger of water from the mill head, the obstruce- 
tion being of such a character as to render the sale 
of the premises less valuable.?® One having only an 
easement cannot recover for injuries to the proper- 
ty.2° Subsequent purchasers may recover for in- 
juries suffered by them,*! but one cannot recover for 
damages to his land caused by an overflow occurring 
before he acquired title,** nor can he recover where 
he purchased knowing of the conditions then exist- 
ing.** One who purchases subsequent to the erection 
of an obstruction amounting to a nuisance may re- 
cover for its maintenance,** but not for its erec- 
tion.2® A landowner cannot recover damages for 
injuries to the crops of his tenants®* or share crop- 
pers.37 

[§ 82] bb. Joinder of Parties. Under a statute 
permitting joinder of parties as plaintiffs where they 
are interested in the same relief, a landowner and his 
lessee may, where both have been injured, join as 
plaintiffs. Where the seller of timber gave the 
purchaser a certain time in which to remove it, but 
during such time gave a power company the right to 
overflow the lands on which the timber was standing, 
the purchaser might join the seller and the power 
company as parties defendant in a suit for tres- 
pass;2° but an owner of the freehold, and an owner 
of a leasehold, not seeking the same relief, cannot 


join.4® The owners in severalty of adjoining tracts 
28. Kankakee, etc., R. Co. v. Hor-]P. 207, 1 Cal.App. 
an, 23 N.E. 621, 131 Ill]. 288; Toledo, | Plate Glass Comewe Nicoson, 73 
etc., R. Co. v. Hunter, 50 Ill. 325; | 625, 34 Ind.App. 643. 
Chicago, R. I. & G. R. Co. v. Seale 39. 
(Tex.Civ.App.) 89 S.W. 997. 31 Ga.App. 49. 
29. Rogers v. Dickson, 10 U.C.C.P. 40. 
(Ont.) 481. S. Ry. Co., 


30. Robertson v. Woodworth, 42 
Conn. 163 (injury to millowner hav- | 199. 
ing only an easement in the use of a 41. 
reservoir and dam which is injured 
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Ketchum y. Price, 119 S.E. 442, 


Uffemann vy. St. Louis, I. M. & 
194 Ill.App. 42; 
v. Wekenman, 107 N.W. 870, 144 Mich. 


Hellams v. Switzer, 24 S.C. 39. 


[§§ 81-83 


of land injured by the same dam cannot join as plain- 
tiffs in an action therefor.4! All tenants in common 
are necessary parties plaintiff.42 A mortgagee of 
the dam owner’s property need not be made a par- 
ty.4° A grantee or lessee of the property where the 
obstruction is erected or created is properly made 
defendant to the action, although he did not cause the 
obstruction, if he maintains it after being notified of 
its injurious character.44 In an action in tort for 
damages, one of several joint owners of the dam or 
obstruction may be sued alone,*® unless the title to 
the land on which the obstruction is placed is 
brought into question.4® Where it is claimed that 
several defendants, jointly sued for the obstruction 
of a watercourse, had severally constructed obstruc- - 
tions which had together so operated as to cause the 
damage, defendants are severally, and not jointly, 
liable, and cannot be sued jointly.47 Where plain- 
tiff’s land was wrongfully overflowed, he cannot re- 
cover for goods lost thereby which belonged to him- 
self and another as partners.*® 


[§ 83] (g) Pleading—aa. Declaration, Petition, 
or Complaint. The rules of pleading in civil actions 
generally,*® and particularly the rules applicable in 
actions of trespass,®° case,>t and actions for dam- 
ages resultant from defendant’s negligence,°? govern 
the form and sufficiency of declarations, petitions, or 
complaints in actions for damages for injuries caus- 
ed by flooding or flowage.®* -Thus every material 
matter necessary for plaintiff’s recovery must be al- 
Keer The petition or complaint should describe - 


American | tion of railroad bridge); Tennessee, A. 
N.E. | & G. R. Co. v. Timmons, 103 S.E. 416, 
25 Ga.App. 152 (railroad embankment 
across stream with insufficient. ti- 
tle); Prather v. City of Spring- 
field, 202 Ill.App. 406 (injury to crops 
and -the loss of use of land caused 
by the illegal construction of a dam 
held to include damages for tempora- 
ry injuries); Wilson v. Hagins, (Tex. 
Commn.App.) 50 S.W.(2d) 797 [aff 
(Civ.Avp.) 25 S.W.(2d) 916] (diver- 


335; 


Andrews 


by defendant’s dam). 

81. Lexington & HE. Ry. Co. v. 
Crain 20 Usa 4, 440, oon. Koy, 69157 
Heckaman v. Northern Pac. Ry. Co., 
(Mont.) 20 P.(2d) 258; Gulf, etc, R. 
Co. vy. Provo, (Tex.Civ.App.) 84 S.W. 
275. 

[a] MTlustrations.—(1) A _  subse- 
quent purchaser may recover for in- 
juries resulting from breakage of 
negligently constructed and main- 
tained bulkheads of defendant (Nel- 
son v. Casey, 279 F. 100), (2) and 


subsequent purchasers may recover’ 


for recurrent injuries, for the right 
of action where the injury is recur- 
rent is in the owner at the time of 
the injury (City of Birmingham v. 
Kircus, 99 So. 780, 19 Ala.App. 614). 

32. Mississippi Cent. R. Co. v. Ma- 
gee, 46 So. 716, 93 Miss. 196. 

33. Young v. Illinois Cent. R. Co., 
295 S.W. 156, 220 Ky. 322; Fordson 
Coal Co. v. Pleasnick, 287 S.W. 11, 215 
Ky. 794; Payne v. Smith, 249 S.W. 
995, 198 Ky. 564. 


384. Beauchamp v. Taylor, 111 S. 
W. 609, 132 Mo.App. 92. 

35. Beauchamp v. Taylor, supra. 

36. Yazoo & M. V. R. Co. v. James, 
79 So. 65, 118 Miss. 224 [motion den 
80 So. 2, 118 Miss. 724]. 


37. Yazoo & M. V. R. Co. v. James, 
supra. 


_ 88. Thomas vy. Bolsa Land Co., 82 


42. Davis v. Stevens, 57 Me. 593; 
Tucker v. Campbell, 36 Me. 346. 


43. Iowa Power Co. v. Hoover, 
147 N.W. 858, 166 Iowa 415. 


44. Seaboard, etc., R. Co. v. Am- 
brose, 49 S.E. 815, 122 Ga. 47; Chica- 
ZO, UC ies SO; 1Ve, veuter. | 19) ON. B 
166, 223 Ill. 387; Leitzsey v. Colum- 
bia Water-Power Co., 25 S.E. 744, 47 
S.C. 464, 34 L.R.A. 215. 

45. Garrett v. Wood, 48 N.Y.S. 125, 
13 App.Div. 8; Low v. Mumford, 14 
Johns. (N.Y.) 426, 7 Am.D. 469. 

46. Low v. Mumford, supra. 

47. Wm. Tackaberry Co. v. Sioux 
City Service Co:, 182 N.W. 945, 134 
N.W. 1064, 154 Iowa 358, 40 L.R.A.N. 
S. 102, Ann.Cas.1914A 1276. 

48. Trimble vy. Gilbert, 3 Blackf. 
(Ind.) 218. 


49. See Pleading §§ 132-196. 

50. See Trespass §§ 147-157. 

51. See Case, Action on §§ 30-55. 
52. See Negligence §§ 626-687. 
53. See cases infra this section. 
54. See cases infra this note. 


[a] Declaration, petition, or com- 
plaint held sufficient.—(1) To state a 
cause of action. Alabama Fuel & Iron 
Co. v. Vaughan, 88 So. 857, 205 Ala. 
589 (trespass by causing overflow); 
Louisville & N. R. Co. v. Ramsay, 67 
S.E. 652, 1384 Ga. 107 (washing soil 
from land through improper construc- 


sion of flood waters by obstruction) ; 
Williams v. Columbus Producing Co., 
93 S.H. 809, 80 W.Va. 683, L.R.A.1918B 
179 (washing away of  plaintiff’s 
house by extraordinary flood, waters 
of which were diverted by structure 
negligently erected in stream by de- 
fendant). (2) A petition, alleging 
that defendant railroad crossed a riv- 
er at a point where the waters occa- 
sionally overflowed the low ground 
on each side, and that to prevent an 
obstruction it was necessary to have 
an opening several hundred feet on 
each side of the river, but that de- 
fendant constructed its roadbed on 
an embankment with only a_ short 
bridge over the river, which was in- 
sufficient to carry off the water at 
ordinary high-water mark, and that 


»the embankment obstructed the wa- 


ter and the overflow of the low 
ground to plaintiff's damage, showed 
a violation of the railroad company’s 
obligation to provide for the overflow 
water. Roland v. St. Joseph & G. I. 
Ry. Co., 108 P. 808, 82 Kan. 546. (3) 
A complaint alleging control by de- 
fendant of a creek, the building of 
obstructions therein which caused 
débris to accumulate, overflow, and 
damage, is sufficient ‘to support the 
judgment. HBphraim Milling & Eleva- 
tor’ Col va City of Ephraim, ie 2 
1124, 49 Utah 71. (4) Where the 
complaint alleges an injury to plain- 
tiffs by reason of a stone dam so 
changing the volume of the water of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the nature of the injury complained of and the man- 
ner and cause of its oceurrence,®® state the time when 


it took place,°® and the extent of 


fered,®* and deseribe with sufficient certainty the 
land or other property claimed to have been injur- 
Plaintiff must allege the erection of the struc- 


ed.°8 


the river alongside of plaintiffs’ lands 
that, although, before the dam was 
built, such lands were used for the 
purpose of raising crops. thereon, 
since the dam was built, by reason of 
damming up the waters of such river, 
not only are such lands so permeated 
by the waters of such river at ordi- 
nary times as to render such lands 
useless, but freshets of ordinary 
height, which, before such dam was 
built, did not get beyond the banks 
of such river, now overflow such 
banks of the river, and render use- 
less for cultivation the lands of plain- 
tiffs adjacent to such river, the com- 
plaint states facts sufficient to con- 
stitute a good cause of action. 
Townes v. City Council of Augusta, 
23 S.E. 984, 46 S.C. 15. (5) A petition 
which alleges, substantially, that de- 
fendant’s railway runs through plain- 
tiff's lands on an embankment, that 
defendant has failed to establish and 
maintain proper openings for the out- 
let of surface water falling on and 
flowing over such lands, and caused 
to be filled up a natural watercourse 
across such lands, which caused the 
surface water to stand and back up 
on plaintiff’s crops growing on such 
lands, to his damage, states a cause 
of action for obstruction of a water- 
course, and not for damage by sur- 
face water only. Chicago, R. Il. & P. 
Uy, OC On Vaca ynard. L220 Pa) £49. 31 
Okl. 685. 


[b] Complaint showing obstruc- 
tion of artificial watercourse is in- 
sufficient on demurrer. Cleveland, 
ete., R. Co. v. Huddleston, 52 N.E. 
fits 21 Ind.App. 621, 69 Am.S.R. 
85. 

55. Ala.—Sloss-Sheffield Steel, etc., 
wee v. Mitchell, 49 So. 851, 161 Ala. 
278. 


Ga.—Morris v. McCamey, 9 Ga. 160. 
Tll.—Ohio, etc., R. Co. v. Elliott, 34 
Tll.App. 589. 


Ind.—American Plate Glass Co. v. 
Nicoson, 73 N.E. 625, 34 Ind.App. 643. 


Ind.T.—Foreman v. Midland Valley 
R. Co., 104 S.W. 806, 7 Ind.T. 478. 


Neb.—Chicago, B. & Q..R. Ca. v. 
Mitchell, 104 N.W. 1144, 74 Neb. 563. 


N.H.—Dewey v. Williams, 43 N.H. 
384. 


N.Y.—Potter v. Sumnor, 77 
678, 75 App.Div. 186. 


Or.—Tucker v. Salem Flouring- 
Mills Co., 16 P. 426, 15 Or. 581. 


S.C.—Lachicotte v. Ford, 36 S.E. 
916, 58 S.C. 557. 


Pex -Gultsretc.. RR. C0. va) Harbis 
son, 90 S.W. 1097, 99 Tex. 536. 


Wis.—Lake v. Loysen, 29 N.W. 214, 
66 Wis. 424. 


{a] Allegations held sufficient.— 
(1) A petition alleging increased 
depth of a stream caused by an ob- 
struction, destroying the use of a 
road across the stream and valuable 
sand beds, with resulting damage, 
was held not demurrable. Zalaback v. 
City of Kingfisher, 158 P. 926, 59 Okl. 
222. (2) Complaint, in an action 
against a railroad company for dam- 
ages to plaintiff's crops due to over- 
flow caused by the construction of a 
railroad across a natural drain, alleg- 
ing that the backwater filled a bayou, 
and that the water which naturally 
came down such bayou met such 
backwater, and was obstructed there- 


N.Y.S. 
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the damage suf- 


by from flowing in its natural way, 
and that such backwater combined 
with the water naturally flowing so 
as to flood plaintiff's farm, is suffi- 
cient. Johnson v. San Antonio & A. 
PLR Y.1C058220 Si. W. 7388.0) @3)))inran 
action for washing soil from land 
through the improper construction of 
a bridge, a paragraph of the petition, 
alleging that the damage was caused 
by defendant’s construction of a 
bridge over a creek and the abutting 
stone on which the railroad rests, 
leaving a narrow passage for the wa- 
ter, only about twenty feet, and that 
because of such confinement the wa- 
ter came through the arch of the 
bridge in great volume and at a rapid 
rate, washing and carrying away all 
the soil on the lands lying below the 
arch, ruining them, sufficiently alleg- 
ed that the bridge was not amply 
large to carry the stream, and that 
it did not, carry it on the occasion al- 
leged, and sufficiently alleged the size 
of the stream. Louisville & N. R. Co. 
v. Ramsay, 67 S.E. 652, 134 Ga. 107 
(complaint sufficiently showed how 
the injury to plaintiffs’ land was the 
result of the construction of the 
bridge, and also the defective plan 
or construction of the bridge and 
defendant’s negligence, and_ suffi- 
ciently located the land). (4) In an 
action for damages to land due to 
negligent construction of a dam 
which defendant had the right to con- 
struct, it was unnecessary for plain- 
tiff to allege that the injuries to his 
lands were different in kind from in- 
juries to other lands similarly situ- 
ated, since it is only where injuries 
arise from a nuisance per se that pe- 
culiar damage must be alleged. Free 
v. Parr Shoals Power Co., 97 S.E. 243, 
LIAA SI CH1923 


[b] Allegations held insufficient.— 
In an action for overflowing plaintiff's 
land, caused by the obstruction of the 
natural flow of the waters of a creek, 
an allegation that plaintiff’s land was 
flooded or overflowed is an insufficient 
statement of the injury to put defend- 
ants on notice of the nature of the 
proof to be offered, and the defect 
is not avoided by an amendment in 
which the allegation as to the amount 
of damage is increased. Sloss-Shef- 
field Steel & Iron Co. v. Mitchell, 49 
So, $51, 161) Ala3278: 


56. St. Louis, etc., R. Co. v. Win- 
kelmann, 47 Ill.App. 276. 


57. American Plate Glass Co. v. 
Nicoson, 73 N.E. 625, 34 Ind.App. 643; 
St. Louis Trust Co. v. Bambrick, 51 S. 
W. 706, 149 Mo. 560. 


[a] Allegations held sufficient.— 
Parrish v. Parrish, 94 S.E. 315, 21 Ga. 
App. 275. 


[b] Allegations held insufficient.— 
(1) In an action against a railroad for 
injuries to plaintiff's land, caused by 
an overflow, plaintiff alleged the 
building of the road adjacent to plain- 
tiff’s land and its failure to provide 
sufficient culverts for the natural flow 
of water flowing across plaintiff's 
land, and that thereafter defendant 
narrowed certain of the culverts in 
such roadbed and thereby obstructed 
ithe natural flow of water, so that 
such water as fell on and flowed 
across plaintiff’s land was held there- 
on, so as to injure growing crops and 
permanently injure the land. Plain- 
tiff amended his complaint and charg- 
ed that Johnson grass was growing 
along defendant’s right of way, and 


, 


[67 C.J.] 735 


ture or obstruction by defendant,®® or, where the ob- 
struction was not erected by defendant, that he per- 
mitted it to remain after notice of it.®° 
must, by his pleading, show with reasonable certain- 
ty that defendant’s acts were tortious and unlaw- 


Plaintiff 


that, by reason of the wrongful acts 
charged in the original petition, the 
water was diverted from its natural 
flow, and thereby one hundred acres 
of plaintiff's land was seeded with 
Johnson grass from defendant’s right 
of way. It was held that, under the 
allegations of the amended petition, 
plaintiff could recover for such dam- 
ages only as were caused by reason 
of the fact that ‘such water as fell 
on and flowed across plaintiff’s said 
land was held thereon.” Suter v. Ft. 
Worth & D. C. Ry. Co., 134 S.W. 785. 
(2) A paragraph of a petition in a suit 
for damages from the obstruction of 
a watercourse on defendant’s land, 
causing overflow of plaintiff's land, 
setting forth probable future conse- 
quences from continued maintenance 
of the obstruction, is demurrable. 
Parrish v. Parrish, 94 S.H. 315, 21 Ga. 
App. 275. 


[c] General statement is suffi- 
cient.—St. Louis, B. & M. Ry. Co. v. 
Hamilton, (Tex.Civ.App.) 163 S.W. 
666 (specific exception is necessary 
ane more detailed statement is want- 
ed). 


[d] Permanent injury.—It is un- . 
necessary to aver that the injury is 
permanent, where the allegations 
show such to be the fact. Prather v. 
City of Springfield, 202 Ill.App. 406. 


58. Ala.—Southern R. Co. v. Leard, 
39 So. 449, 146 Ala. 349. 


Cal.—De Baker vy. Southern Cali- 
fornia R. Co., 39 P. 610, 106 Cal. 257, 
46 Am.S.R. 237. 


Ind.—Bristol Hydraulic Co. v. Boy- 
er, 67 Ind. 236; Baltimore, ete., R. 
Co. v. Quillen, 72 N.E. 661, 34 Ind. 
App. 330, 107 Am.S.R. 183. 


Tex.—Gulf, etc., R. Co. v. Huffman, 
(Civ.App.) 81 S.W. 536. 


Wis.—Lake v. Loysen, 29 N.W. 214, 
66 Wis. 424. 


59. Groff v. Ankenbrandt, 15 N.E. 
40, 124 Tll. 51, 7 Am.S.R. 342;  Mis- 
souri Pac. R. Co. v. Webster, 42 P. 
845, 3 Kan.App. 106. 


60. Groff v. Ankenbrandt, 15 N.E. 
40, 124 Tll. 51, 7 Am.S.R. 342; Wa- 
bash R. Co. v. Sanders, 47 Ill.App. 
436; Missouri Pac. R. Co. v. Webster, 
42 P, 845, 3 Kan: App. 106. 


[a] Rule applied.—(1) Where the 
complaint, in an action by a town 
against a railroad, for damages re- 
sulting from defendant allowing an 
ice jam to remain in a watercourse 
under its track until the waters were 
diverted from the channel and flow- 
ed over plaintiff's street, did not al- 
lege facts showing that defendant 
had knowledge of the existence of 
the obstruction and failed to act with- 
in a reasonable time, it was fatally 
defective. Town of Denton vy. Chi- 
cago, M. & St. P. Ry. Co., 206 P. 684, 
63 Mont. 70. (2) A declaration alleg- 
ing an obstruction of a stream for a 
certain continuing time by defendant 
by a dam erected by him is sufficient 
to state a cause of action for main- 
taining a dam. Hodges v. Hodges, 5 
Metc. (Mass.) 205. (3) A petition 
alleging a natural obstruction in a 
watercourse on defendant’s land, that 
after notice he failed to remove it 
or to permit plaintiff to remove it, 
and that after a heavy rain it caused 
an overflow of plaintiff's land, stated 
a cause of action as against a general 
demurrer. Parrish v. Parrish, 94 S.E. 
315, 22 Ga.App. 275. 
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ful,®? or where his acts were lawful, that he was neg- 
ligent in constructing and maintaining the dam or 
obstruction, S2y0R that. his management was negligent 
and unskillful ; ;°% but where defendant's act or omis- 
sion is a tort, no allegation of negligence is requir- 
ed.°* In an action for damages for flowage, it is not 
necessary to allege that the stream dammed was not 
navigable.®> General allegations of ownership by 
plaintiff of the property injured are sufficient as 
against a demurrer.°® Where plaintiff purchased 
the property after defendant’s structure causing the 
injury was erected, allegations that the fact “that 
such injury would result “could not have been ascer- 
tained until after the purchase by plaintiff sufficient- 
ly show the cause of action to be in him and not ex- 
clusively in his vendor.®* The declaration, petition, 
or complaint need not, of course, anticipate possible 
defenses, such as contributory negligence.°& The 
complaint need not allege the value of the land be- 
fore the injury and its value afterward, or its rental 
value from the date of the overflow to the time of the 
commencement of the suit.°® A complaint which 
states a cause of action in tort at common law is suf- 
ficient, although it would not be sufficient to enable 
plaintiff to recover under a special statute relating 
to milldams.?° 


In action on contract, whereby defendant agreed 
to pay plaintiff a certain sum per day as damages 
for injuries to plaintiff’s mill from obstruction of a 
stream, the complaint need not allege that plaintiff’s 
use of the stream was lawful.74 

[§ 84] bb. Plea, Answer, and Reply. Defend- 
ant’s plea must set forth specifically any special de- 
fense on which he means to rely in order to escape 
liability.72 A plea of prescription which is other- 


61. Koch v. Delaware, etc., R. Co., 
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ger the track, making it more difficult 
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wise good has been held not bad for failure to spec- 
ify the height of the dam causing the flowage for the 
prescriptive period.’® A plea alleging a prior action 
between the same parties for the same cause of ac- 
tion, and a verdict therein for defendant, is good in 
substance and cannot be stricken out on general de- 
murrer.‘*+ <A reply alleging nonuser of an easement 
to maintain a dam, but not alleging an intent to aban- 


don the easement, is demurrable.*® 


[§ 85] (h) Issues, Proof, and Variance—aa. Is- 
sues Raised and Matters To Be Proved. The rules 
of pleading in civil actions generally’® govern the 
raising of issues and determine what must be proved 
in actions for injuries from flooding or flowage.77 
Plaintiff’s averment of the right to the natural flow 
of a stream is not put in issue by a plea of not guilty 
to trespass on the case for flooding his lands by the 
erection of adam.’® A plea of the general issue does 
not raise an issue of license to overflow another’s 
land, which must be specially pleaded.79 Where an 
answer alleges that the improvement causing the in- 
jury was permanent, a reply that if it was permanent 
the darnage would be in a certain sum raises the is- 
sue of the amount of permanent damage.®® Plaintiff 
must prove his allegation that the obstruction caused 
the overflow,*! or, where it merely contributed there- 
to, the amount of damage caused by it.82 Where 
negligence need not be alleged, 83 it need not be prov- 

ed,** but it must be proved where it is a necessary 
allegation.85. Where the action is for overflowing 
plaintiff’s land, it is not necessary to show that the 
water both overflowed and remained on the land.*® 
It is not necessary for plaintiff to prove a legal title, 
even though he has alleged it,8* although the contra- - 
ry has been held.®* It is sufficient if plaintiff prove 


U.C.Q.B. (Ont.) 340. 


24 A. 442, 54 N.J.Law 401. 


62. Alabama Fuel & Iron Co. v. 
Vaughan, 89 So. 624, 206 Ala. 156; 
Sloss-Sheffield Steel & Iron Co. Vv. 
Wilson, 62 So. 802, 183 Ala. 411; 
Heckaman Ve Northern Pac. Ry. Co., 
(Mont.) 20 P.(2d) 258; Touchberry v. 
Northwestern R. Co., Ga) Sint 341, 343, 
Bos On sea e Ska. 


“Without the averment of main- 
tenance on that day the averment of 
knowledge or notice on defendant’s 
part of an obstruction or changed con- 
dition of its maintenance, or negli- 
gence in not knowing thereof or in 
not removing a temporary obstruction 
at such point, was necessary.’ Ala- 
bama Great Southern R. Co. vy. Killian, 
90 So. 906, 907, 206 Ala. 541. 


[a] Allegations held sufficient.— 

1) It was sufficient to plead defend- 
ae negligent construction and the 
injury resulting, without averring any 
other knowledge or notice to defend- 
ant. Central of Georgia Ry. Co. v. 
Conville, 62 So. 9738, 8 Ala.App. 520. 
(2) Where plaintiff, an adjoining 
landowner, charged that the first con- 
struction of defendant’s railroad grade 
provided a culvert which allowed free 
passage of the water of a branch, that 
the culvert was removed and two 
small openings substituted, which al- 
lowed sufficient escape of the water to 
prevent injuries to plaintiff, but that 
there was a washout, after which de- 
fendant constructed a solid embank- 
ment, which caused the water to flow 
back over plaintiff's lands and to seep 
through the embankment and endan- 


to maintain, the complaint sufficiently 
charged negligence in the construc- 
tion and maintenance of the roadbed. 
Touchberry v. Northwestern R. Co. of 
South Carolina, 65 S.E. 341, 83 S.C. 
215; Touchberry v. Northwestern R. 
Co. of South Carolina, 65 S.E. 343, 83 
S; Cagis 

63. Wendell 
(Mass.) 464. 


64. Gulf States Steel Co. v. Law, 
141 So. 641, 224 Ala. 667; Mobile & O. 
R. Co. v. Red Feather Coal Co., 119 
So. 606, 218 Ala. 582; TLouisville, etc., 
Be Co. v. Ramsey, 67 S.E. 652, 134 Ga. 

ihe 


65. 
92. 


Vv. (Pratt 1209 Alien 


Rhoades v. Siman, 24 Minn. 


é6. Seymour Water Co. v. Lebline, 


re N.E. 30, 145 N.E. 764, 195 Ind. 
81. 

ae eek v. Chesaneake & O. Ry. 
Cor DSO LOM Eevee Le 


a et oy etc., R. Co. v. Greb, 
73 N.E.. 620, 34 Ind. App. 625. 

69. St. Louis Trust Co. v. 
brick, 51 S.W. 706, 149 Mo. 560. 


Bam- 


70. Irwin v. Richardson, 60 N.W. 
786, 88 Wis. 429. 

71. McIntosh v.. Rankin, 35 S.W. 
995, 184 Mo. 340. 

72. Hardy v. MeNeil, 8 B.Mon. 
(Ky.) 449; Harris v. Fraser, 12 U.C. 


Q.B. (Ont.) 402. 

[a] Plea held sufficient.—A plea 
that plaintiff's vendor had, before sale 
to plaintiff, demised the right to flow 
to defendant. Kerr v. Bearinger, 29 


73. Bechtel v. Street, 20 U.C.Q.B. 
(Ont.). 15. 


74. Jones v. Lavender, 55 Ga. 228. 
75. Seymour Water Co. v. Lebine, 


aCe N.E. 30, 145 N.E. 764, 195 Ind 
76. See Pleading §§ 1144-1166. 
77. See cases infra this section. 


78. Jessup y. Loucks, 55 Pa. 350. 

79. Snowden v. Wilas, 19 Ind. 10, 
81 Am.D. 370. 

80. McAllister v. 


St. Louis, I. M. 
© SovVR Yo, Cox 


154 S.W. 186, 107 Ark. 


81. Brown v. 
Coy, L195, 20078 


82. Brown v. Chicago, B. & Q. R. 
Co., Supra. 


gio See supra § 83 text and note 
s4. Mobile _& ©. R. Go, v. Red 
y cetace Coal Co., 119 So. 606, 218 Ala. 


Chicago, B. & Q. R. 


85. Burnett v. Alabama Power Co., 
74 So. 459, 199 Ala. 387; Heckaman v. 
Northern Pac. Ry. Co., (Mont.) 20 P. 


(2d) 258: 
A rics Doud v. Guthrie, 11 Ill.App. 


87. Yeargain v. Johnston, 1 N.C. 
180, 1 Am.D. 581 

[a] Title is to be considered in 
complainant unless defendant con- 
troverts it. Benson vy. Soule, 32 Me. 
BOF 


88. Lull v. Davis, 1 Mich. 77. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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only one of several averments of his declaration rel- 
ative to defendant’s wrongful act or negligence,®® 
and, although the complaint alleges damages from 
two structures erected by defendant, plaintiff may 
recover on proof that one of such structures is the 
sole cause of the injury.°° Where plaintiffs, in an 
action for an injury for the illegal flowage of land, 


_allege in their complaint that they are joint owners 


of the property, they are bound to prove it.° 


[§ 86] bb. Evidence Admissible under Pleadings. 
As in civil actions generally,®” the proof offered must 
conform to the pleading.®? Thus proof of an injury 
at one time cannot be made under a complaint alleg- 
ing injuries at other times.°* Evidence of injury to 
land not alleged to have been injured is inadmissi- 
ble,®°> and evidence of illness caused by the backing 
up of water is inadmissible where there were no alle- 
gations of special damages.°*® Allegations that the 
construction of a dam across a natural stream and an 
insufficient diversion ditch caused overflowing’ on 
plaintiff’s land authorize proof that additional work 
by defendant in filling the break or raising the dam 
caused damage.®? One who purchased the property 
subsequent to the obstruction must, when seeking 
damages for the obstruction of flood waters, plead 
facts showing lack of knowledge of a release by his 
predecessor before he can prove a bona fide pur- 
chase.°® Where a petition for damages from over- 
flow, caused by a dam constructed while the legal 
title to land was in one other than plaintiff, did not 
allege that plaintiff had the equitable title, or that it 
was held in trust for him, evidence that it was sq held 
is inadmissible.°® Defendant, claiming that, if there 
was damage from obstructing a creek, it was perma- 
nent and unavoidable, must plead it in order to prove 
it. Expert testimony as to whether it was the usual 
and customary method of bridge builders to place the 
bents or pilings of a railroad bridge obstructing a 
stream at right angles with the track is properly ex- 
eluded, where the question of negligent construction 
is not in issue.? In an action for temporary damag- 
es from flooding due to insufficient culverts, where 
plaintiff alleged that repairs could be made at a rea- 
sonable cost and defendant alleged that the structure 
was permanent, both of which allegations were con- 
troverted, the pleadings warranted evidence as to 
the value of plaintiff’s farm as a foundation for re- 
covery for permanent, rather than temporary, dam- 


89. Baltimore & O. S. W. 
Stewart, 128 Ill.App. 270. 95. 
90. Nickey v. St. Louis, M. & S. E. 
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R. Co. v.] v. Mitchell, 49 So. 


Mississippi Cent. R. Co. v. Ma- 
gee, 46 So. 716, 93 Miss. 196. 


[67 C.J.] 737 


ages, since the question of permanency was deter- 
mined by the reasonableness of the cost of repairs, 
which in turn was measured by the comparison of 
such cost with the value of the property damaged.* 
Where complainant alleged permanent injury to a 
building to the extent of one thousand dollars for 
repairs, he can prove the cost of the repairs, but tes- 
timony tending to prove permanent injuries is prop- 
erly excluded.4 Where the pleading alleges two over- 
flows, proof of the second is admissible.® The same 
evidence that would be admissible under the plea of 
liberum tenementum is admissible under the general 
issue.® Where plaintiff sued a railroad company for 
injuries to crops caused by overflow of water ob- 
structed, his offer to prove permanent damages to the 
land, the pleadings having raised the issue whether 
the improvement was permanent, is in time, and the 
refusal of the court to permit him to prove the 
amount of the permanent damages, and in directing 
a verdict for him, is erroneous.‘ Under a general 
denial, defendant may show any pertinent circum- 
stances in mitigation of the damages.® 


[§ 87] cc. Variance. The rules as to variance be- 
tween pleadings and proof in civil actions general- 
ly® apply in actions to recover for injuries from 
flooding or flowage.t° Thus, where the complaint for 
flooding land is framed on the theory of defendant’s 
unlawful invasion of, or trespass on, plaintiff’s land, 
a recovery cannot be had on the theory of defend- 
ant’s negligence,'! and plaintiff, having alleged a 
tort, cannot recover for breach of a contract to pay 
a certain sum for flowage.12 The injury to plaintiff 
must be proved as alleged.t* In an action for inju- 
ries to a mill and mill site by defendant causing the 
waters of a stream to flow back on them, plaintiff 
cannot recover for the mere flowing of his land.*# 
There is no variance between allegations of con- 
struction of a dam causing flowage and proof that 
defendant filled up a culvert through which the wa- 
ter was accustomed to flow;1® allegations that plain- 
tiff was injured by defendant obstructing a creek 
and proof that defendant’s ditch crossed the creek 
several times, and caused an overflow;?® allegations 
that defendant unlawfully erected and kept up a cer- 
tain dam, and the proof offered was that he kept the 
gates or sluices in the dam shut when he should have 
kept them open, and thereby caused the injury com- 


Smith 141. 
7. McAllister v. St. Louis, I. M. & 
S. Ry. Co., 154 S.W. 186, 107 Ark. 65. 


851, 161 Ala. 278. 


R. Co., 116 S.W. 477, 185 Mo.App. 661. 


[a]. Rule applied. — Where, in an 
action against a railroad for injuries 
to plaintiff’s land by the obstruction 
of a watercourse, the petition charged 
that the backwater resulted both from 
defendant’s bridge and from an em- 
bankment, plaintiff could recover on 
proof that the embankment was the 
sole cause of the injury. Nickey v. 
St. Louis, M. & S. E. R. Co., 116 S.W. 
477, 135 Mo.App. 661. 


91. Brown v. Bowen, 30 N.Y. 519, 
86 Am.D. 406. 

92. See Pleading §§ 1167-1186. 

93. Warren v. Carey, 12 N.E. 999, 
45) Mass: (785) Guilf,ete:, R, ‘Cox Vv: 
Harbison, 90 S.W. 1097, 99 Tex. 536. 
See Hoehn v. Hast Side Levee & Sani- 
tary Dist., 203 Ill.App. 48. 

94. Sloss-Sheffield Steel & Iron Co. 


[67 C. J.—47] 


96. Elkhorn & B. V. Ry. Co. v. Mar- 
tin, 241 S.W. 344, 195 Ky. 20. 


97. Eldridge v. Bemis, 43 S.W.(2d) 
755, 184 Ark. 1193. 


98. Johnson v. Chicago, B. & Q. 
R. Co., 211 N.W. 842, 202 Iowa 1282. 


99. Pence v. City of Danville, 145 
S.W. 385, 147 Ky. 683. 


1. Morton v. Chesapeake & O, Ry. 
Co., 41 S.W.(2d) 1110, 240 Ky. 199. 


2. Thompson y. Illinois Cent. R. 
Co., 158 N.W. 676, 177 Iowa 328. 


3. Louisville & N. R. Co. v. Ben- 
nett, 246 S.W. 121, 196 Ky. 679. 


4 Dunn y. Chicago, I. & L. Ry. 
Co., 114 N.E. 888, 63 Ind.App. 553. 


Ds) Guilt, sete; Ro Co; vi Preston, 1? 
S.W. 1108, 74 Tex. 181. 


6. Fairfield v. Browning, 1 Ind. 322, 


8 Mize v. Glenn, 38 Mo.App. 98. 
9. See Pleading §§ 1187-1211. 
10. See cases infra this section. 


11. Gordon v. Ellenville, ete, R. 
oes BP ae: 1 ad OD ING ew leone 47 LRA. 


12. Jones vy. Loomis, 
234. 


13. Rickels v. Log Owners’ Boom- 
ing Co., 102 N.W. 652, 139 Mich. 111; 
Good v. Mylin, 8 Pa. 51, 49 Am.D. 493; 
Gulf, ete.) R. Co. ve McGowan, (Tex.) 
8 S.W. 57; McNab v. Adamson, 6 U.C. 
Q.B. (Ont.) 100. 


14. Taylor v. Keeler, 50 Conn. 346; 
Large v. Orvis, 20 Wis. 730. 

15. Illinois, ete, R., ete, 
Fehringer, 82 Ill. 129. 


16. Southern R. Co. v. Ward, 61 S. 
E. 913, 131 Ga. 21. 


19 Mo.App. 


Cow: 
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plained of;17 nor an allegation of ownership and 
proof of possession under claim of ownership.!§ — Al- 
legations that defendant build a water mill and dam 
for operating it is not sustained by proof of a steam 
mill and a dam to raise water to float logs;!® and 
an allegation that flowage was caused by a milldam 
at a mill is not sustained by proof of flowage frora 
a reservoir dam some distance away.?° ° An imma- 
terial variance is not fatal.24_ There is a fatal vari- 
ance where obstruction of a watercourse is alleged, 
and the evidence does not establish the existence of 
such a watercourse.??, Where the issue was whether 
the damages resulted from the obstruction of a wa- 
tercourse or surface water, and plaintiff’s evidence 
showed a natural watercourse with fairly well defined 
channels, and defendant’s evidence shoaved the con- 
trary, plaintiff cannot recover on the theory that the 
embankment obstructed surface water.?° 


[§ 88] (i) Evidence—aa. Presumptions and Bur- 


WATERS 


[§§ 87-88 


den of Proof. The rules as to presumptions and the 
burden of proof in civil actions generally?* apply in 
actions to recover damages for flooding or flowage.*® 
Plaintiff has the burden of proving that the injury 
complained of was caused by the obstruction deserib- 
ed in his petition or complaint,?® that defendant was 
responsible therefor,27 and the amount of damage 
caused thereby.28 Where negligence of defendant is 
relied on, plaintiff has the burden of establishing it.?® 
Where an easement to flow plaintiff’s land existed 
prior to defendant’s purchase of the dam, plaintiff 
has the burden of proving that defendant raised the 
dam to a greater height.2° Where defendant is only 
one of several independent tort-feasors whose acts 
obstructed a stream, plaintiff has the burden of prov- 
ing what proportion of the total damage was caused 
by defendant.*+ Defendant has the burden of proof 
where he seeks to avoid liability by setting up a right 
to overflow plaintiff’s lands,?? or a release from fu- 


17. Hutchinson v. Granger, 13 Vt. 
386. 


18. Sloss-Sheffield Steel & Iron Co. 
Vv. Mitchell, 61 So. 938, 181 Ala. 671; 
Sloss-Sheffield Steel & Iron Co. v. 
Mitchell, 61 So. 934, 181 Ala. 576. 

“Such possession imports owner- 
ship, and a tort-feasor is in no posi- 
tion to deny the rights of a plaintiff 
in peaceable possession.” Sloss-Shef- 
field Steel & Iron Co. v. Mitchell, 61 
So. 934, 938, 181 Ala. 576. 


19. Dixon vy. Eaton, 68 Me. 542. 
20. Whitney v. Gilman, 33 Me. 273. 


21. Burdick v. Glasko, 18 Conn. 
494; Humphrey v. Chicago, B. & Q. R. 
Co., 131 S.W. 715, 151 Mo.App. 338. 


[a] Rule applied.—(1) Where the 
evidence showed that a railroad com- 
pany crossing two creeks, constructed 
insufficient culverts to permit the wa- 
ter to pass and to obviate the defect, 
placed a drain pipe in the railroad em- 
bankment between the two creeks to 
carry off the surplus water, and this 
water, so obstructed by the culverts 
and by defendant’s right of way fence, 
flowed through the drain pipe and on- 
to plaintiff’s land, causing the injury 
complained of, the two culverts and 
the drain pipe constituted a single 
construction, and a single act of neg- 
ligence to which the intervention of 
the right of way fence was a mere in- 
cident, and that the petition contained 
no allegation in respect of the fence 
did not establish a material variance 
between the pleadings and _ proof. 
Humphrey v. Chicago, B. & Q. R. Co., 
131 S?W.. 715, 151 Mo.App. 338. — (2) 
The variance between a complaint 
that flood gates were not opened soon 
enough during periods of high water 
and proof that the injury was caused 
by opening the gates at any time dur- 
ing such period is immaterial. Osborn 
v. Norwalk, 60 A. 645, 77 Conn. 6638. 
(3) Some evidence that materials 
piled up by a railroad rolled into a 
creek did not create a sufficient vari- 
ance from a petition alleging that the 
railroad had caused plaintiff's lands to 
slide into the creek to require a di- 
rected verdict. Chesapeake & O. Ry. 
Co. v. Weddington, 22 S.W.(2d) 131, 
231 Ky. 745. 

22. Chicago & A. R. Co. v. Henne- 
berry, 28 I1l.App. 110; Dickinson vy. 
Worcester, 7 Allen (Mass.) 19; Ashley 
v. Wolcott, 11 Cush. (Mass.) 192. 

23. Alabama & M. R. Co. v. Beard, 
48 So. 405, 93 Miss. 294. 

24. See Evidence §§ 13-88. 


25. See cases infra this note; and 
notes 26-36. 

[a] Liability for damage to an- 
other’s land by flooding is not to be 
assumed, without proof of some fault 
or negligence on the part of defend- 
ants. Hikland v. Casey, 290 F. 880. 

[b] Maturity of crops.—Where, in 
an action for injury to a crop of hay 
by flooding the land, the evidence 
showed that the haying months were 
August and September, that, at the 
time the hay should have been cut, 
plaintiff was prevented from cutting 
by the flood, it was not necessary to 
go into the question of the possible 
chances of loss incident to the cutting 
and stacking of the hay, for the courts 
will assume that in ordinary course a 
growing crop will mature and be har- 
vested without loss. Blunck v. Chi- 
cago & N. W. Ry. Co., 115 N.W. 1013 
[rev on other grounds 120 N.W. 737, 
142 Iowa 146]. 

[c] Measurement of head.—As be- 
tween rival dam owners, it was held 
that, in measuring a head of water in 
a stream, it will be assumed that the 
usual method was adopted, that is, 
by measuring the vertical distance 
from the water in the flume or place 
from which it is drawn to the tail- 
water. Tebbel v. Spencer Electric 
Light & Power Co., 138 N.W. 1078, 173 
Mich. 136. 

[d] Possession of property by 
plaintiff.—Where defendants occupied 
premises adjoining those in the pos- 
session of plaintiffs, and-never made 
claim to the latter, it would be pre- 
sumed that plaintiffs were lawfully in 
possession and entitled to maintain 
the action. Brown vy. Bowen, 30 N.Y. 
519, 86 Am.D. 406. 


[e] Presumption of damage.— 
Where one constructs a dam or other- 
wise causes water to overflow the 
land of another, it is a presumption of 
law that damage results, although no 
appreciable injury is shown. Wood- 
man v. Tufts, 9 N.H. 88. 


[f] Proper construction.—A_ rail- 
road embankment causing overflow 
may be assumed to have been con- 
structed according to recognized en- 
gineering principles, in the absence of 
contrary evidence. Young v. Illinois 
Cent. R. Co., 295. S.W. 156, 220 Ky. 
322. 

{g] User considered adverse un- 
less not shown to be_ permissive. 
Chalk v. MecAlily, 45 S.C.L. 153. 

26. Ark.—Boone v. Wilson, 188 S. 
W. 1160, 125 Ark. 364. 


Idaho.—Hall v. Washington Water 
Power Co., 149 P. 507, 27 Idaho 437. 

Iowa.—Whittington v. City of Bed- 
ford, 210 N.W. 460, 202 Iowa 442; 
Thomnson v. Illinois Cent. R. Co., 158 
N.W. 76, 177 lowa 328; Watt v. Rob- 
bins, 142 N.W. 387, 160 Iowa 587. 


La.—Caillouet & Maginnis v. Co- 
guenhem, 35 So. 385, 111 La. 60. 


Mass.—Nutting v. Page, 4 Gray 581. 


Neb.—Harris v. Lincoln & N. W. R. 
Co., 137 N.W. 865, 91 Neb. 755. 


Tex.—Gulf, etc., R. Co. v. Huffman, 
(Civ.App.) 81 S.W. 536. 

Ont.—Elliot v. Hewitson, 18 Ont. 
W.N. 168. 


[a] Use of flashboards.—In an ac- 
tion for damages for overflowing 
plaintiff’s land, where he claimed no 
damages resulting from defendant’s 
dam as originally constructed, but 
only those resulting from the use of 
flashboards from time to time, it was 
incumbent on him to trace the injury 
to his land to the thing alleged as the 
cause of the injury. Watt v. Rob- 
bins, 142 N.W. 387, 160 Iowa 587. 


[b] Burden does not shift.—Plain- 
tiff's burden of proving allegations 
that the railway company’s main- 
tenance of the embankment caused 
or contributed to injury of plaintiff’s 
crops never shifted, but remained with 
him to the end. King v. Lusk, (Mo. 
App.) 196 S.W. 67. 


27. Jefferis v. Chicago, ete., R. Co., 
124 N.W. 367, 147 lowa 124; Lewin v. 
Simpson, 38 Md. 468. 


28. Harris v. Lincoln & N. W. R. 
Co., 187 N.W. 865, 91 Neb. 755. 


29. EHikland v. Casey, 290 F. 880; 
Montgomery Light & Water Power Co. 
Vv. Char les, 258 F. 728; Bingham v. 
Lexington '& BH. Ry. Co., 213 S.W.. 204, 
185 Ky. 48; Louisville & N. R. Co, v. 
Saltzer, 144 S.E. 456, 151 Va. 165. 

30. Kestler v. Verble, 52 N.C. 185. 


31. Cane Creek Coal Mining Co. v. 
Braden, (Ala.App.) 144 So. 143. 

32. Conn.—Occum Co. v. A. & W. 
Sprague Mfg. Co., 34 Conn. 529. 

Mass. St Sachsen v. Harrington, 2 
Allen 242. 
eee v. Bartlett, 55 N.H. 

N.Y.—Geiger v. Divine, 184 N.Y.S. 
Seek 193 App.Div. 545 [rev 167 N.Y.S. 
Be a snr eure v. Commander, 25 N.C. 

S.C.—McDaniel v. Walker, 24 S.R. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


{ 
1 
. 
: 


§§ 88-89] 


ture damage,*? or that the damage was caused by an 
extraordinary flood or freshet,*?* or by the acts of 
third persons beyond his control.?® 
proving that damage would have been sustained not- 
withstanding defendant’s structure is on defend- 


ant.?6 


378, 46 S.C. 438. 

Tenn.—Davis v. Louisville & N. R. 
Co., 244 S.W. 483, 147 Tenn. 1. 

Vt.—Dutton vy. Stoughton, 65 A. 91, 
RON CaoG lk, 

Va.—Nichols v. Aylor, 7 Leigh (34 
Va.) 546. 

33. Brown v. Pine Creek R. Co., 38 
ALT 40159083 Pacesis: 

34. Ga—Rucker v. Athens Mfg. 
Co., 54 Ga. 84; Parrish v. Parrish, 94 
S.E. 315, 21 Ga.App. 275. 

Mo.—Hatswell v. Chicago, B. & Q. 
Reo. CADDp:), 198 SOW 85. 


Neb.—Buel v. Chicago, etc., R. Co., 
116 N.W. 299, 81 Neb. 430. 

S.C.—Jones v. Seaboard Air 
Ra Co. 45 S. bs s8y 67) SG! 8d. 


Va.—Southern Ry. Co. v. Neal, 135 
S.H. 7038; 146 Va. 229. 


35. Munroe v. Gates, 42 Me. 178. 

38. Townsend v. Canadian North- 
ern Coy 17 -Adtaiib.-289, 1.65. Dom.h. 
R. 785: ‘ 

87. See Evidence §§ 89-162. 

38. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Where plaintiff claims the land 
injured under the preémption laws, 
the certificate of the register of the 
land office of the district is admissi- 
ble to show preémption of the land 
by plaintiff. Dorman v. Ames, 12 
Minn. 451. (2) In a lessee’s action 
for the flooding of land, testimony 
that he had conveyed a part of the 
lands flooded, the grantee permitting 
him to use and occupy them, is ad- 
missible. Brown v. Jones, 278 P. 981, 
30 Or. 424. 


[b] Evidence held inadmissible.— 
A deed ‘showing title acquired by 
plaintiff after commencement of the 
action is inadmissible against defend- 
ant not claiming under the deed. 
Louisville & N. R. Co. v. Ramsey, 67 
S.E. 651, 134 Ga. 107. 


39. Lewin v. Simpson, 38 Md. 468. 


[a] Evidence held admissible.— 
(1) Evidence of the flow of a stream 
preceding injury is admissible al- 
though the flow was controlled by 
third parties. Goddard v. Berlin 
Mills Co., 181 A. 601, 82 N.H. 225. (2) 
Evidence that other dams _ caused 
high water is admissible. Goddard 
v. Berlin Mills Co., supra. (3) Tes- 
timony of a nonexpert living in the 
vicinity of land overflowed by the 
construction of a _ railroad bridge 
over a stream that in his opinion the 
channel, after dirt and rock had been 
dumped into it by the railroad, was 
not wide enough in ordinary high 
water, and that the water, therefore, 
accumulated above the bridge and 
was nearly three feet higher above 
than below the bridge is admissible. 
Standley v. Atchison, T. & S. F. Ry. 
Co., 97 S.W. 244, 121 Mo.App. 537. 
(4) In an action for injuries to land 
by the obstruction of a stream, the 
fart that the headwaters of the 
stveam and the land injured were lo- 
cated a considerable distance from 
the nearest United States weather 
bureau station did not render the 
rainfall records kept there inadmissi- 
ble, but only affected their weight. 
Peterson v. Arland, 141 P. 63, 79 
Wash. 679. (5) In an action for over- 
flowing land by reason of a dam first 
built in 1911, evidence as to condi- 
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[§ 89] bb. Admissibility. Subject to, and in ac- 
cordance with, the rules of admissibility in civil ac- 
tions generally,*” any competent evidence is admissi- 
ble on behalf of plaintiff to show his right to main- 
tain the action,?® the cause of the injury, and defend- 


ant’s responsibility therefor,*® and the extent of the 


tions in 1910 was not too remote to 
show the status before the dam was 
built. Merkel v. Consumers’ Power 
Co., 189 N.W. 997, 220 Mich. 128. 
(6) In an action for injuries by flood 
caused by the breaking of a dam of 
a reservoir in 1908, evidence of the 
conditions at the reservoir in 1894 
and of the making of improvements 
on the dam the summer of that year 
was admissible to disclose such a 
condition as to show that defendant 
had sufficient opportunity to ascer- 
tain the defects and remedy them. 
Frederick v. Hale, 112 P. 70, 42 Mont. 
153 (the evidence was competent for 
the purpose of making a comparison 
of the condition of the dam in 1894 
with its condition immediately prior 
to its giving way in 1908). (7) In 
an action against a railroad company 
for so constructing its track that 
water from an overflowing river flow- 
ed over and injured plaintiff’s land, 
the testimony of witnesses, possess- 
ing an intimate knowledge of the 
river as to the effect of previous 
floods on the same land before the 
construction of the railroad, was ad- 
missible. International & G. N. R. 
Co. v. Davison, (Tex.Civ.App.) 138 S. 
W. 1162. (8) In an action for dam- 
age by the negligent construction of 
a railroad bridge causing water in a 
ditch to overflow plaintiff’s property, 
evidence that it was the custom of 
the railroad men to go down to the 
bridge when a storm occurred was 
admissible to show defendant’s 
knowledge of the condition of the 
bridge and that it needed attention 
after storms. Estes v. Chicago, B. & 
Q. R. Co., 141 N.W. 49, 159 Iowa 666. 
(9) In an action against a railroad 
for negligent erection of a culvert, 
across a stream running through 
plaintiff's land, plaintiff’s evidence 
that, after he purchased, the railroad 
company removed a large culvert, 
prior to which there had been no 
overflow, and erected a smaller one, 
and that since the ismall culvert was 
put in, in his best judgment, in or- 
dinary times water stands on some- 
thing like six or eight acres of land, 
was relevant and competent. Atlanta 
& St. A. B. Ry. Co. v. Knight, 100 So. 
233,-211 Ala. 213. (10) In an action 
for negligent erection of a culvert 
over a stream running through plain- 
tiff’s land, where defendant’s section 
foreman had testified as to the con- 
dition of the land, there was no error 
in permitting cross-examination as to 
whether plaintiff had ever asked him 
to open the culvert so that water 
would run off. Atlanta & St. A. B. 
Ry. Co. v. Knight, supra. (11) In 
an action for negligent erection of a 
culvert over a _ stream running 
through plaintiff’s land, causing over- 
flow, evidence, tending to show that 
plaintiff's land was wet and boggy, 
was permanently injured, that trees 
growing thereon died, and that ad- 
jacent cultivated land was kept wet 
and unfit for crops, was proper. At- 
lanta, & St. A. Bi Ry. Co. v. Knight, 
supra. 
in quantity of lake waters forming 
the source of a mill ‘stream is admis- 
sible, in an action for damages to a 
mill by the city’s impounding river 
water, to show the porous character 
of intervening moraine through which 
water escaped. North Bend Lumber 
Co. v. City of Seattle, 266 P. 156, 147 
Wash. 330. (13) In order to estab- 
lish that an obstruction of a stream 


(12) Evidence of a variation 


caused a greater overflow on lands 
than the overflow which occurred be- 
fore it was built, the owner may tes- 
tify as to the usual time it would 
take for the water to recede before 
the obstruction was built. Phillips 
Vy. “Terry,.<3 Abb. Deca CNY E607, as 
Keyes 313, 1 Transcr.A. 235, 5 Abb. 
Pr.N.S. 327. (14) Evidence as to the 
manner of construction of another 
trestle is not objectionable because 
it shows that defendant’s. trestle 
could have been built so as not to 
obstruct the flow. Missouri, ete., R. 
Co. v. Hagler, (Tex.Civ.App.) 112 S. 
W. 783. (15) Evidence that defend- 
ant, by building a dam higher and 
tighter than it previously existed, 
caused the water to rise and flow be- 
yond where defendant had a right to 
flow is admissible. Curtice v. Thomp- 
son, 19 N.H. 471. (16) Evidence of 
third persons that a dam caused de- 
posits of sand in a creek filling the 
channel and eventually causing it to 
overflow plaintiff's land is properly 
admitted. Athens Mfg. Co. v. Ruck- 
er, 4 S.E. 885, 80 Ga. 291. (17) Evi- 
dence of written notice to defendant 
that a certain culvert was insuffi- 
cient, which notice was disregarded, 
is admissible to show that defend- 
ant willfully erected an insufficient 
culvert. Houghtaling v. Chicago 
Great Western R. Co., 91 N.W. 811, 
117 Iowa 540. (18) Evidence as to 
the opening of flood gates of a dam 
by a former owner to remove débris, 
and of requests to defendant so to 
do, and his refusal, is competent. 
Hardin v. Ledbetter, 9 S.E. 641, 103 
N.C. 90. (19) Evidence of removal, 
Since the institution of the suit, of 
part of, the dam, and the effect there- 
of, is admissible to show the effect 
of the dam as it previously existed. 
Gulf. etc., R. Co. v. Harbison; Civ. 
App.) 88 S.W. 452 [aff 90 S.w. 
1097, 99 Tex, 536]: Gulf, ete." R.1Co, 
noe Dunlap, (Tex.Civ.App.) 26 S.W. 

[b] Evidence held inadmissible.— 
(1) Evidence of defendant’s removal 
of the obstruction after commence- 
ment of the suit, to show that de- 
fendant admits liability. Gulf, ete., 
R. Co. v. Haskell, 23 S.W. 546, 4 Tex. 
Civ.App. 550. (2) Evidence of en- 
largement of culverts by defendant, 
after overflow, to show negligence. 
Gulf, ete., R. Co. v. McGowan, 11 S. 
W. 336, 73 Tex. 355. (3) Evidence 
of effect on other lands, where con- 
ditions are not shown to be similar. 
San Antonio, ete, R. Co. v. Kiersey, 
109 S.W. 862, 101 Tex. 513 [rev (Civ. 
App.) 106 S.W. 163]. (4) Evidence 
of repairs or alterations in a railroad 
embankment and bridge subsequent 
to a loss, to show negligence in the 
original construction of the embank- 
ment and bridge. Missouri, K. & T. 
Ry, Com var Johnsons 126) 12 5 bie 34 
Okl. 582. (5) Evidence of the condi- 
tion of an obstruction at a time sub- 
sequent to the time of the injury 
complained of, in the absence of 
proof of a status subsequently the 
Same on the two dates. Sloss-Shef- 
field Steel, ete., Co. v. Mitchell, 49 
So. 851, 161 Ala.°278. (6) In an ac- 
tion for overflow of plaintiff’s ranch, 
mere prophecy by a third person to 
a witness several years before the 
action that higher construction of 
defendants’ dam would ruin plain- 
tiff’'s land. Mcleod v. Miller & Lux, 
1538 P. 566, 167 P. 27, 40 Nev. 447, 
(7) A dam owner’s right to drive logs 
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injury or damage ;*° but evidence of an obstruction | at a different place and of a different form is inad- 


did not make evidence of damage 
from high water inadmissible. God- 
dard v. Berlin Mills Co., 131 A. 601, 
82) Nets 225. 

40. Hendrick v. Cook, 4 Ga, 241. 


[a] Evidence held admissible.— 
(1) Evidence showing depreciation of 
land. Wendrick v. Cook, 4 Ga. 241; 
Kankakee, etc, R. Co. v. Horan, 30 
Tll.App. 552. [aff 23 N.E. 621, 131 I. 
288] (injury to reversion); Harts- 
horn v. Chaddock, 31 N.E. 997, 135 N. 
Nee ow lime aa6 >) SLOW ster ive 
J. & J. Rogers” Co., 59 N.Y.S. 32, 42 
App.Div. 343 [aff 62 N.H. 164, 169 IN; 
Y. 73, 58 LRA. 495);—Stephenville, 
ING eaSe leek ye Oo. Lon  Rexa sive wYicues,. 
(Tex.Civ.App.) 148 S.W. 886. (2) 
Evidence showing loss of crops and 
their value as element of temporary 
damage for flooding lands. Louis- 
ville & N. R. Co. v. O’F lynn, 281 S.W. 
174, 213 Ky. 346. (3) Evidence of the 
character of the crops previously 
raised and how much per acre or how 
much and what crops it would have 
produced in ordinary seasons under 
ordinary circumstances, where it is 
proved on the trial that land in the 
vicinity in question is not customari- 
ly rented for cash but for one third 
of the matured crop’ delivered. 
Mugge v. Erkman, 161 Ui1.App. 180. 
(4) Evidence as to the usual yield of 
corn on the land and the usual mar- 
ket value of corn per bushel in that 
locality where the evidence tended to 
show that the season was favorable 
to the raising of a corn crop. Jef- 
feris v. Chicago & N. W. Ry. Co., 124 
N.W. 367, 147 Iowa 124. (5) Evi- 
dence as to the difference in value 
between the crops raised by plaintiff 
on such land as they stood before the 
flood and their value afterward, tak- 
ing into account plaintiff's right to 
mature and harvest them on the land 
so far as they were not destroyed. 
Jefferis v. Chicago & N. W. Ry. Co., 
supra. (6) Evidence that_ plaintiff 
was deprived of the use of land, and 
that crops were injured. Chicago 
Sanitary Dist. v. Alderman, 113 Til. 
App. 23. (7) Evidence showing the 
amount of hay cut on land the pre- 
vious year. Witheral v. Muskegon 
Booming Co., 35 N.W. 758, 68 Mich. 
48, 13 Am.S.R. 325. (8) Evidence of 
the usual crop yield and their value, 
even though the rule for determina- 
tion of measure of damages is con- 
fined to the value of a leasehold. 
Straight Bros. Co. v. Chicago, M. & 
St. P. Ry. Co., 167 N.W. 705, 188 Iowa 
934. (9) Evidence that one acre of 
plaintiff's land was submerged and 
the crop destroyed, and that when the 
water subsided it left débris thereon, 
with evidence as to the time and la- 
bor expended in clearing the land to 
get it ready for the next year’s crop. 
Thompson vy. St. Louis River Dam & 
Improvement Co., 129 N.W. 780, 113 
Minn. 425. (10) Evidence of dimin- 
ished yield of crops after flooding of 
land. Garrett v. EHidenton, 74 N.C. 
388. (11) Evidence of unfitness of 
the land immediately to produce 
crops as it had done previously. Noe 
v. Chicago, etc., R. Co., 41 N.W. 42, 
76 Iowa 360; Sabine, etc., R. Co. v. 
Brousard, 7 S.W. 374, 69 Tex. 617 
(holding that it was also competent 
to show the number and value of 
plaintiff's animals that died after the 
Overflow, and that it was the cause of 
their death). (12) Value of crops. 
Gulf, etc., R. Co. v. Nicholson, (Tex. 
Civ.App.) 25 S.W. 54. (13) Evidence 
of the cost of preparing land and 
planting crops. Houston, etc., R. Co. 
v. Darwin, 105 S.W. 825, 47 Tex.Civ. 
App. 219. (14) Evidence of availa- 


bility of standing timber. North 
Bend Lumber Co. v. City of Seattle, 
266 P. 156, 147 Wash. 330. (15) Byvi- 
dence of the effect of flowage on oth- 
er adjacent lands. Shores v. South- 
enn Re CO. ble Sey 1699). 00 aun Oat aes 
Murray v. Scribner, 43 N.W. 549, 74 
Wis. 602. (16) Evidence of the ef- 
fect on lower lands of the opening 
of a splash dam. Ford Lumber, etc., 
Co. v. Clark, 68 S.W. 443, 24 Ky.L. 
3818. (17) Evidence of injury caused 
by a similar flowage, as Showing the 
consequences of the act complained 
of. Polly v. McCall, 37 Ala. 20; Good- 
rich v. Dorset Marble Co., 13 A. 636, 
60 Vt. 280. (18) Evidence that logs, 
brush, and débris were thrown upon 
the land during the years in question, 
as tending to show plaintiff was de- 
prived of the use of the land. Wool- 
ston v. Blythe, 251 S.W. 145, 214 Mo. 
App. 5. (19) Evidence that part of 
plaintiff's land was rendered inacces- 
Sible. Johnson v. Atlantic, etc., R. 
Co., 35 N.H. 569, 69 Am.D. 560. (20) 
Evidence of cost of repair. Colorado 
Springs Rapid Transit Ry. Co. v. Al- 
recht, 123)-P.. 957," 22.Colo. App, 201; 
Schneider v. Brown Tp., 116 N.W. 
1016, 153 Mich. 454; Keats v. Luzerne 
County Gas Co., 29 Pa.Super. 480; 
Vermont Valley R. R. v. Connecticut 
River Power Co. of New Hampshire, 
133 A. 367, 99 Vt. 397 (testimony of 
a witness as to damages, based on 
the cost of repairs necessary io re- 
store the property, becomes compe- 
tent when considered with plaintiff’s 
testimony thereon). (21) Evidence 
of profits of business carried on on 
the property in question. Van Wie v. 
Southern Wisconsin Power Co., 134 
N.W. 828, 148 Wis. 410 (proof of the 
profits of a business conducted on 
land overflowed by back water from 
a dam is admissible to form a foun- 
dation for the opinion of experts as 
to its market value). (22) Evidence 
that plaintiff's cows and mule went 
into wet, boggy land and died, and 
the reasonable market value of each, 
there being evidence ‘that such inju- 
ry would not have occurred except 
for negligent construction of a cul- 
vert causing water to overflow. At- 
lanta & St. A. B. Ry. Co. v. Knight, 
LOO TSO= 238, ale Alan 2182) 1C28 Baye 
dence of the previous condition of 
the land before the erection of the 
obstruction, where it is a nuisance. 
Aldworth v. Lynn, 26 N.E. 229, 153 
Mass. 53, 25 Am.S.R. 608, 10 L.R.A. 
210. (24) Evidence of the costs of 
rendering his premises secure there- 
from when the nuisance cannot for 
proper reasons be abated. Barden v. 
Portage, 48 N.W. 210, 79 Wis. 126. 
(25) The testimony of a witness ac- 
quainted with the stream and its 
flowage for thirty years that he 
warned defendant that pipes placed 
by it were insufficient to carry off 
the water, on the question of puni- 
tive damages. Sloss-Sheffield Steel & 
Iron Co. v. Mitchell, 61 So. 938, 181 
Ala. 671; Sloss-Sheffield Steel & Iron 
Co. v. Mitchell, 61 So. 984, 181 Ala. 
57% (26) Evidence as to the amounts 
of rents customarily paid by the ten- 
ants of the several houses thereon 
just before and after the damage, on 
the question of diminution in rental 
value. Sloss-Sheffield Steel & Iron 
Conan Wiitchell Gi SO ashe dole Allen 
671; Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 61 So. 934, 181 Ala. 576. 
(27) Evidence to show suspension of 
operations and the duration thereof, 
and of the capacity of mill and the 
trade supplied, to show the loss sus- 
tained. Brown v. Alabama Great 
Southern); (Co; 67 So. 102, 191 Ala, 
500. (28) Evidence of injuries after 


a dam was washed out, where plain- 
tiff’s theory was that the dam caused 
a permanent change in the channel. 
Oldenburg v. Oregon Sugar Co., 65 P. 
869, 39 Or. 564. (29) Evidence that 
a pond caused water to stagnate, 
mosquitoes to breed, and produced of- 
fensive odors, showing the general 
condition of the pond. Towaliga 
Falls Power Co. v. Foster, 91 S.E. 442, 
19 Ga.App. 347. (30) Evidence to 
show that by reason of the unhealth- 
ful condition resulting therefrom all 
plaintiff's employees were sick dur- 
ing the time of the flooding, which 
prevented plaintiff from filling orders 
from its customers. Woodstock 
Hardwood & Spool Mfg. Co. v. 
Charleston Light & Water Co., 66 S. 
E. 194, 84 S.C. 306; Woodstock Hard- 
wood & Spool Mfg. Co. v. Charleston 
vient & Water Co., (SiC) 6387S.) 


[bj] Evidence held inadmissible.— 
(1) Where the damages are tempora- 
ry only, evidence of the general de- 
preciation of the property should not 
be permitted. Gulf, ete, R. Co. v. 
Frederickson, (Tex.) 19 S.W. 124. 
(2) Evidence of the amount paid by 
defendant for damages for overflow 
of land contiguous or in a nearby 
locality is inadmissible. Kelliher v. 
Miller, 97 Mass. 71. (3) Opinions of 
witnesses as to the amount of dam- 
ages are inadmissible. Noah y. An- 
gle, 638 Ind. 425. (4) Evidence of the 
reasonable cost of repairs to _ his 
buildings is inadmissible without 
showing that such repairs were con- 
fined to the injuries caused by the 
overflow and the cost restricted to 
their reparation solely. Sloss-Shef- 
field Steel & Iron Co. v. Mitchell, 61 
So. 938, 181 Ala. 671; Sloss-Sheffield 
Steel & Iron Co. v. Mitchell, 61 So. 
934,181 Ala. 576. (5) Evidence of the 
value of other lands a long distance 
from those injured is improper. St. 
Louis, &~S. FR. Co: v. ‘Craigo, 3105S: 
W. 207, 10 Tex.Civ.App. 288. (6) Evi- 
dence as to the vacancy of the hous- 
es thereon after the overflow is im- 
properly admitted, especially where 
they might have been vacant from 
other causes. Sloss-Sheffield Steel & 
Iron Co. v. Mitchell, 61 So. 938, 181 
Ala. 671; Sloss-Sheffield Steel & Iron 
Co. v. Mitchell, 61 So. 934, 181 Ala. 
576. (7) Evidence of the employees 
that they would have quit plaintiff's 
employ on account of the unhealthful 
conditions, or would not have enter- 
ed its employ for that reason, if it 
had continued its business at the 
place where the land was flooded, was 
inadmissible as speculative. Wood- 
stock Hardwood & Spool Mfg. Co. v. 
Charleston Light & Water Co., 66 S. 
HE. 194, 84 S.C. 306 [Loverr 63 S.E. 548]. 
(8) In trespass for flooding land, evi- 
dence as to what plaintiff company 
paid for the property, and as to the 
amount of the capital stock of the 
company, is immaterial. Woodstock 
Hardwood & Spool Mfg. Co. v. 
Charleston Light & Water Co., (S.C.) 
63 S.E. 548. (9). In an action for dam- 
age to land by diverting water thereon 
by the construction of a ditch, it was 
not error to refuse to permit plaintiff 
to state the value of the land when he 
purchased it several years before the 
ditch was constructed, the evidence 
Showing that the value of lan’s in 
the vicinity had increased since its 
purchase. St. Louis, I.-M. & S. Ry. 
Co. v. Miller, 154 S.W. 956, 107 Ark. 
216...) G10) In, trial, of an actions tor 
imnermanent damages to land of a 
riparian owner by obstructions in a 
stream, admission of evidence of 
prospective or future damages liable 
to be sustained by him is error. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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missible.*1 


Covert v. Chesapeake & O. Ry. Co., 
100 S.E. 854, 85 W.Va. 64. (11) In 
an action for injuries to land in May, 
1905, where the only evidence that 
the conditions affecting its value on 
March 14, 1906, were the same as im- 
mediately after the overflow, was tes- 
timony of a witness that there had 
been practically no change in _ the 
“value of the land” in that neighbor- 
hood from May, 1905, to March, 1906, 
testimony as to the value of the land 
on March 14, 1906, was properly ex- 
cluded. Missouri, K. & T. Ry. Co. of 


Texas v. Chilton, (Tex.Civ.App.) 118 
S.W. 779. 
[ec] Restriction on  evidence.— 


Where a railroad’s obstructions were 
placed in a river before a given year, 
and were of a permanent and lasting 
nature, and water was caused to over- 
flow plaintiff’s lands, causing damage 
at about that time, in his action for a 
second overflow and destruction of 
erops, the railroad having settled for 
the first, the trial court properly re- 
quired plaintiff to confine his evidence 
to the value of the lands immediately 
before the obstructions were placed 
in the river and their value immedi- 
ately thereafter, and after it was 
manifest that the permanent obstruc- 
tions would divert the water of the 
stream and cast it upon plaintiff’s 
Jands, to their deterioration and the 
destruction of crops, although plain- 
tiff was properly allowed to show his 
crops were destroyed by the second 
overflow, suc} destruction being part 
of the damage incurred, the fact not 
altering the correct rule of damages, 
being the difference in market values 
before and after completion of the 
permanent obstruction. Coleman v. 
Louisville & N. R. Co., 226 S.W. 360, 
190) Keys 7. 


41. Pickett v. Condon, 18 Md. 412. 


42. Sea Gray Coal Co. v. Danville, 
Wea Can yatCOr 1945 TL App. 11a. And 
see cases infra this note. 


[a] Evidence held admigssible.— 
(1) A contract between defendant and 
others calling for the raising of a 
road, which caused the damage com- 
plained of, is competent where plain- 
tiffs were interested therein. Gulf 
States Steel Co. v. Law, 141 So. 641, 
224 Ala. 667. (2) Evidence of a con- 
tract between-defendant and his gran- 
tor, plaintiff’s lessor, is admissible to 
show a license in defendant to main- 
tain the dam. Occum Co. v. A. & W. 
Sprague Mfg. Co., 34 Conn. 529. (3) 
Evidence of injuries by the same flood 
to land of similar situation and con- 
dition is admissible. Shearer v. Mid- 
dleton, 50 N.W. 737, 88 Mich. 621; 
MiISSsoUurI, ete: Rim Co.) va) Belly (lex: 
Civ.App.) 93 S.W. 198 (to show that 
the flood was unprecedented, where 
other circumstances were shown tend- 
ing to prove similarity of location, 
surroundings, and conditions); River- 
side & Dan River Cotton Mills v. 
Waugh, 84 S.B. 658, 117 Va. 386. (4) 
Evidence is admissible to show that 
a rebuilt dam did not pond water 
above the old water mark. Godfrey 
v. Maberry, 84 N.C. 255. (5) Evidence 
is admissible to show that the in- 
juries resulted from natural causes. 


Asher v. Pacific Electric Ry. Co., 187 


RP. 976, 42 Cal.App. 712 (in an action 
by a landowner for damages by flood- 
ing, alleged to have been caused by 
the placing of bents or sway braces 
of a bridge at an improper angle, tes- 
timony of other landowners along a 
stream as to the damage done by suc- 
cessive floods to their land was admis- 
sible, to show that the axis of the 
flood waters changed from time to 
time..without any apparent reason, 
Striking first one bank of the stream 


For defendant, any competent evidence 
is admissible to show his nonliability for the damage 


—— 
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complained of.42 
damage was the 


and then the other); Rucker v. Athens 
Mfg. Co., 54 Ga. 84 (evidence of con- 
formation of river banks, to show that 
the narrowness of a natural passage, 
and not the dam, was the cause of the 
overflow); Wallingford v. Maysville 
BECK UR CO mel OM AESelV\ obec ih Biarmee nyo 
1049 (evidence of extraordinary rains 
at the time of the injury in the imme- 
diate neighborhood); Keats v. Lu- 
zerne County Gas Co., 29 Pa.Super. 
480 (evidence showing floods prior to 
defendant’s structure alleged to have 
caused the injury); Dernier v. Rut- 
land Ry., Light & Power Co., 110 A. 
4, 94 Vt. 187 (in an action for flooding 
of land caused by an obstruction in a 
street placed there by railroad com- 
pany, evidence tending to show that 
the flood was caused by sand accumu- 
lating in the bed of the river, not by 
an obstruction, was admissible). (6) 
Evidence that injuries were caused by 
others over whom defendant had no 
control is admissible. Brown v. Ala- 
bama Great Southern R. Co., 67 So. 
702, 191 Ala. 500 (testimony of de- 
fendant that operation of a mill 
claimed to have been flooded by_ de- 
fendant’s negligence was hindered by 
defective or intermittent electric cur- 
rent on which it relied for power was 
admissible). See Hoffman v. Chica- 
go & N. W. Ry. Co., 205 Tll.App. 197. 
(7) Evidence is admissible for defend- 
ant to establish a prescriptive right 
to flow. McDaniel v. Walker, 24 S.E. 
378, 46 S.C. 43 (records of other suits, 
to show that defendant had an ease- 
ment to flow by reason of a partner- 
ship between his and plaintiff's re- 
mote grantors); La Roque v. Ken- 
nedy, 72 S.E. 454, 156 N.C. 360 (in an 
action for damages caused by flowing 
plaintiff’s land by raising a milldam, 
in which plaintiff claimed title to the 
land, and a prescriptive right to flow 
the lands was involved, where a wit- 
ness for defendant testified that he 
cut some timber up the mill pond 
some fifteen years ago, and floated it 
down to the mill pond, the evidence 
was admissible to show the height of 
the water where the timber was float- 
ed). (8) Evidence is admissible to 
show that damage was caused by a 
wing dam, and not by the acts of de- 
fendant in obstructing a raceway. 
Munroe y. Gates, 42 Me. 178. (9) 
Where, in an action against a rail- 
road for the flooding of plaintiff’s 
lands, owing to the obstruction of a 
stream by defendant’s pridge, the 
complaint charged negligence in plac- 
ing double bents in the stream, it was 
error to exclude the testimony of an 
expert bridge builder that there would 
be more obstruction with single bents 
than with the double ones. Southern 
re v. Leard, 39 So. 449, 146 Ala. 
349. 

[b] Evidence held inadmissible.— 
(1) Evidence of an agreement between 
one in possession of land to another, 
under whom defendant claims, giving 
him a right to flow, to establish ad- 
verse users, .Pitts)v.. Wilder,’ 1 NuY. 


525. (2) Evidence of application for 
a writ of ad quod damnum. Hendrick 
vi Johnson, 5 Port, €Ala.), 208. + (3) 


Evidence of the condition of adjoin- 
ing lands, without showing that con- 
ditions were similar as to plaintiff's 
lands Greeniyv..Daylor, ete, i. Co., 15 
S.W. 685, 79 Tex. 604. (4) Evidence 
as to the flooding of other lands on 
the stream, where it was not shown 
that those lands were subject to the 
same conditions as plaintiff’s. Gulf 
States Steel Co. v. Law, 141 poo. 641, 
224 Ala. 667; Southern R. Co. V. Plott, 


DieSOm oo, Lele Alaa sto.) Asherh iv. 
Pacific Electric Ry. Co., 187 P. 976, 
42 Cal.App. 712; Gulf, etc, R. Co. 


v. Locker, 14. S.W. 611, 78 Tex. 279; 
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Where defendant sets up that the 
result of an extraordinary and un- 


Moore v. City of Dallas, (Tex.Civ. 
App.) 200 S.W. 870; Bell v. Mis- 
sourt, etc, R-aiCo., 82° Siw: 10735536 
Tex.Civ.App. 569; St. Louis & S. F. 
Re Conve Cralzo, 315 Siwe 200m em 
Civ.App. 238. (5) Evidence that cer- 
tain lands on the river some distance 
above and below that of plaintiff and 
of the same character had beén turned 
out before the construction of the 
roadbed, and its cultivation no longer 
attempted, since it tended to introduce 
issues foreign to the inquiry, and like- 
ly to distract the jury. Carpenter v. 
Carolina, C. & O. Ry., 78 S.E. 158, 162 
N.C. 277. (6) Evidence of a rise of 
water at points unaffected by a dam. 
Goddard v. Berlin Mills Co., 131 A. 
601, 82 N.H. 225. (7) Evidence of a 
tendency of other nearby streams to 
fill up with sand, to support defend- 
ant’s contention that the filling of the 
stream with sand caused the overflow. 
and not his dam. Cline v. Baker, 24 
S.E. 516, 118 N.C. 780. (8) Hvidence 
that plaintiff's dam obstructed an- 
other further up the stream, in an ac- 
tion against defendant for backing 
up water on plaintiff's dam. Lincoln 
v. Chadbourne, 56 Me. 197. (9) Evi- 
dence of necessity for the dam, in an 
action against the city for damages 
by flooding caused by a dam erected 
to secure the city water supply. 
Moore \v.. City of Dallas,” (RexCivz 
App.) 200 S.W. 870. (10) Evidence 
of the natural increase in the value 
of land or of Such increase aS was 
caused by the construction of defend- 
ant’s structure, since defendant was 
not entitled to plead such benefits 
as a set-off against its liability for 
the washing of plaintiff’s lands caus- 
ed by defendant’s obstruction to the 


river. Lexington & E. Ry. Co. v. Na- 
pier, 211 S.W. 756, 184 Ky. 331; Cov- 
ington v. Ulrich, 14 Ky.L. 302. (11) 


Evidence of weather conditions in 
area having more than fifteen-mile 
radius of land flooded. Davis v. Ivey, 
112 So. 264, 93 Fla. 387 [cert den 48 
S.Ct) 19) 275 TU.S.526. 72) b. Has 4074: 
(12) Evidence of what height was 
necessary to gain power sufficient for 
a mill on the trial of an issue involv- 
ing the question to what height de- 
fendants had a right to erect their 
dam. Perley v. Marshall, 57 N.H. 206. 
(13) Instructions defendant gave to 
the person employed to build the dam 
as to the height to which it should be 
built, either as part of the res geste 
or as showing that he did not act will- 
fully in erecting the dam at a great- 
er height than he had a right to do. 
Finch y. Green, 16 Minn. 355. (14) 
Where, in an action against a rail- 
road for the flooding of plaintiff’s 
lands, owing to the obstruction of a 
stream by defendant’s bridge, the 
husband of plaintiff testified that he 
attended to the lands as agent for his 
wife, and the deed in evidence placed 
the title in the wife, it was proper to 
refuse to permit the husband to an- 
swer a question as to how many times 
his wife was on the lands during the 
year when the damage was done. 
Southern R. Co. v. Leard, 39 So. 449, 
146 Ala. 349. (15) It was not compe- 
tent to show that the husband of 
plaintiff listed the lands for taxes in 
his own name, especially in the ab- 
sence of any offer to show that it was 
done with knowledge of plaintiff. 
Southern R. Co. y. Leard, supra. (16) 
It was proper to refuse to admit evi- 
dence as to whether the husband was 
paid any wages by the wife. South- 
ern R. Co. v. Leard, supra. (17) Inan 
action against a railroad for the flood- 
ing of plaintiff's lands, owing to the 
obstruction of a stream by defend- 
ant’s bridge, evidence as to whether 
there was a mortgage on the lands 
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precedented flood or freshet, evidence of the occur- 
rence of equal or similar floods in previous years is 
admissible as tending to show what should reason- 
ably have been expected and guarded against.*? 


In rebuttal plaintiff may introduce any competent 
evidence in reply to defendant’s proof.#4 


was irrelevant. Southern R. Co. v. 


Leard, supra. 


43. Gulf, ete, R. Co. v. Holliday, 
65 Tex. 512. 


44. See cases infra this note. 


[a] Evidence held admissible.— 
(1) A written agreement by defend- 
ant’s predecessor is admissible to dis- 
prove defendant’s claim of adverse 
possession. Betts v. Davenport, 3 
Conn. 286. (2) Evidence of a contest 
of exclusive and adverse use of a 
right to flow is admissible to rebut 
the presumption of a right to flow be- 
cause of such use. Nichols vy. Aylor, 
7 Leigh (34 Va.) 546. (3) Hvidence, 
on rebuttal, of the water level a 
and below the dam is admis 
where defendant has rested without 
introducing evidence on that point. 
Shearer v. Middleton, 50 N.W.' 737, 88 
Mich. 621. (4) Evidence of the height 
of water at different times may be 
introduced to rebut defendanit’s proof 
of the maintenance of a dam at a cer- 
tain height for a prescriptive period. 
McGeorge v. Hoffman, 19 A. 413, 133 
Pa. 381. 


45. See Evidence §§ 1730-1806. 


46. See cases infra this note; 
notes 47--52. 


[a] Establishment of prima facie 
case.—(1) A riparian owner suing a 
railroad for injuries from overflow 
alleged to have been caused by the 
railroad’s construction of an embank- 
ment on the opposite side of a river, 
in order to establish a prima facie 
case, is required to produce evidence 
showing injury and extent thereof, 
and that such injury resulted from 
the embankment. Shaffer v. Pennsyl- 
vania Co., 109 A. 284, 265 Pa. 542. (2) 
Evidence that defendant narrowed a 
culvert and failed to maintain open- 
ings sufficient to carry off waters 
from its right of way, as an outlet 
for waters accumulated on plaintiff's 
land, as required by statute, makes a 
prima facie case for plaintiff. Hats- 
well v. Chicago, B. & Q. R. Co., (Mo. 
App.) 198 S.W. 85. (3) Where the 
evidence tended to show that a dam 
consisting of logs and deadwood 
was formed, and that the break caus- 
ing the injury to plaintiff's land re- 
sulted therefrom, it was only neces- 
sary for plaintiff, in order to recover, 
to establish the fact that such result 
followed the negligent acts of defend- 
ant’s employees. Jefferis v. Chicago 
& N. W. Ry. Co., 124 N.W. 367, 147 
Iowa 124. 


[b] Evidence held sufficient: (1) 
To sustain a verdict for plaintiff. 
Arizona Eastern R. Co. v. Moore, 163 
P, 607, 18 .Ariz. 528; Klein v. San 
Pedro, L. A. & S. L. R. Co., 183 P. 672, 
42 Cal.App. 456 (evidence that the 
construction of a bulkhead did not 
conform to good_engineering prac- 
tice); Gorman v. Trice, 5 S.E. 129, 79 
Ga. 731; Towaliga Falls Power Co. 
v. Foster, 91 S.E. 442, 19 Ga.App. 347; 
Broughton v. Kansas Flour Mills 
Corp 1s) Ps(20) 9220) 1386) Kan: 7307 
Chesapeake & O. Ry. Co. v. Robbins, 
157 S.W. 908, 154 Ky. 387, 581; Madi- 
sonville, H. & E. R. Co. v. Gatton, 
(Ky.) 121 S.W. 640 (in an action 
against a railroad for diverting a wa- 
tercourse causing it to overflow plain- 
tiffs’ land, where proof showed that 
three or four acres were covered 


and 
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[§ 90] cc. Weight and Sufficiency. As in the case 
of civil actions generally,*® plaintiff must establish 
his case by a preponderance of the evidence.*® 
plaintiff must prove by a preponderance of the evi- 
dence that defendant’s structure or obstruction was 
the cause of his injury,** and, where necessary to his 


Thus 


with sand rendering it unfit for cul-! Drainage Dist., 213 N.W. 832, 115 Neb. 


tivation, and that their spring was 
destroyed, and the proof for the rail- 
road showed that only about one third 
of an acre was covered with sand, a 
verdict of two hundred dollars was 
not so palpably against the evidence 
or excessive as to indicate passion or 
prejudice); Carleton v. Camden-An- 
chor-Rockland Mach. Co., 103 A. 470, 
117 Me. 251; Larson v. Lammers, 83 
N.W. 981, 81 Minn. 239; Temple v. 
St. Louis, etc., R. Co., 83 Mo.App. 64; 
Reed v. Chicago, B. & Q. R. Co., 124 
N.W. 917, 86 Neb. 54; Hindson v. 
Markle, 33 A. 74, 171 Pa. 138; Engle 
v. Luzerne County Gas Co., 36 Pa.Su- 
per. 311; Jenkins v. Stephens, 262 P. 
274, 71 Utah 15; Zblewski v. Jackson 


Milling Co., 194 N.W. 337, 181 Wis. 
233) Watson “v.4 Perine,) te U.C.C.b. 
(Ont.) 229. See Renner v. St. Louis, 


de Mie So kG Ry. Owe ton» Li Ap Dime tas 
Brown v. Leppo, 194 Ill.App, 243. (2) 
To sustain a judgment for plaintiff. 
Petajaniemi. v. Washington Water 
Power Co., 124 P. 783, 22 Idaho 20: 
Brewer v. Califf, 92 N.Y¥.S. 627, 103 
App.Div. 138; Goddard v. Chicago, 
B. & Q. R. Co., 126 N.W. 666, 143 Wis. 
169. (3) To support a finding that the 
obstruction was of a natural water- 
course. Opel v. Weisheit, 124 N.E. 
760, 71 Ind.App. 311 (in an action for 
damages for obstruction of a water- 
course and for injunction, evidence 
that twenty-eight years ago the al- 
leged watercourse was a creek eight- 
een inches to three feet wide and too 
deep to drive a team across, and that 
it had a regular channel, which has 
been straightened, and that it was 
two or three feet wide and had 
banks about three feet deep, consti- 
tutes evidence of a watercourse suffi- 
cient to sustain such a finding); Buss 
v. Missouri Pac. R. Co., 244 P. 1059, 
120 Kan. 689; Powelson vy. City of 
Seattle, 152 P. 329, 87 Wash. 617. (4) 
To show that the road as constructed 
was a permanent structure. Strange 
VanCleveland, CC St. Ts.. Ry. (Cos, 


151 Ill.App. 478 [aff 91 N.E. 1036, 245° 


Ill. 246]. 

[ec] Evidence held insufficient: (1) 
To sustain a verdict for plaintiff. 
Lowery v. San Joaquin, ete., Canal, 
ete., Co:, 66 P. 225, 134. Cal. 185; Har- 
Tis, LAnecoln & IN. We Re Co. 1370 N: 
W. 865, 91 Neb. 755. (2) To show that 
plaintiffs’ lands above the natural 
low-water mark were overflowed. Ray 
v. E. I. Du Pont de Nemours & Co., 
120 A. 47, 122 Me. 350. 


47. See cases infra this note. 


[a] Evidence held sufficient to 
show injury caused by: (1) Obstruc- 
tion caused by débris from defend- 
ant’s mine. Hindson vy. Markle, 33 A. 
74, 171 Pa. 138. (2) Defendant’s di- 
version of the course of the natural 
channel, so that high water from rain 
was forced to flow over the lands of 
plaintiffs to plaintiffs’ damage. Tay- 
lor v. Steadman, 220 S.W. 821, 143 Ark. 
486. (3) A dam. Broughton v. Kan- 
sas Flour Mills Corporation, 18 P.(2d) 
120, 136 Kan. 730; Erdman v. Watab 
Rapids Power Co., 127 N.W. 487 [rev 
on other grounds 128 N.W. 454, 112 
Minn. 175] (evidence held sufficient 
to show, in an action:against the 
owner of a dam for overflowing plain- 
tiff’'s land, that the land was above 
high-water mark). (4) An embank- 
ment. Hofeldt v. Elkhorn Valley 


539, 53 A.L.R. 1174. (5) An embank- 
ment maintained by a railway com- 
pany causing the overflow injuring 
plaintiff’s crops. King v. Lusk, (Mo. 
App.) 196 S.W. 67. (6) The erection 
of a bridge pier diverting the flow of 
the current. Lincoln Coal Co. v. Dea- 
ton, 17 S.W.(2d) 249, 229 Ky. 330. (7) 
An insufficient opening under defend- 
ant’s bridge over a stream. Wilson 
v. Pennsylvania R. Co., 113 N.Y.S. 
1101, 129 App.Div. 821. (8) An insuf- 
ficient opening through defendant’s 
railroad embankment. Missouri Pac. 
R.._ Co. v. Nichols,.279 S.W. 354, 170 
Ark. 1194; Drda v. Illinois Terminal 
R. Co.; .210-f1L App: 640s) (Watts is 
Evansville, Mt. C. & N. Ry. Co., 129 
N.E. 315, 191 Ind. 27; Riddle v. Chi- 
eagoy RR: bi& BP. Rya'Co., 128s bao. 
88 Kan. 248; Wilson v. Pennsylvania 
Re: Co, 123 N. ¥:Ss 11015). 29; Ap pebaing 
821 (evidence sufficient to show that 
backing up of water was caused by 
insufficient openings in defendant’s 
structure); Dallas, ete., R. Co. v. Kin- 
nard, (Tex.) 18 S.W. 1062; Texas, ete., 
R. Co. v. Snyder, (Tex.) 18 S.W. 559; 
Gulf, ete., R. Co. v. Pomeroy, 3 S.W. 
722, 67 Tex. 498 (evidence sufficient to 
justify finding that flood should rea- 
sonably have been anticipated); 
Southern Ry. Co. v. White, 104 S.E. 
865, 128 Va. 551; Peerenboon y. Wis- 
consin Traction, Light, Heat & Power 
Co., 189 N.W. 267, 178 Wis. 282. See 
Dettmer v. Illinois Terminal R. Co., 
210 Ill.App. 653; Renner v. St. Louis, 
ToiiM: (& S\) Ry.” Co.;, 19% WIAD ee Bae 
Gillette v. Chicago, M. & St. P. Ry. 
Co., 193 Ill.App. 304. 


[b] Evidence held insufficient to 
show injury caused by: (1) A bridge. 
Hodge v. Lehigh Valley R. Co., 56 F. 
195. (2) Adam. Georgia Ry. & Pow- 
er Co. v. Johns, 93-S.E. 521, 20 Ga, 
App. 780; Hall v. Washington Water 
Power Co., 149 P. 507, 27 Idaho 437; 
Arnold v. C. Hoffman & Son Milling 
Co., 143 P. 418, 93 Kan. 54: Vrooman 
Ww. State, 253 N.Y.S. 268, 141 Misc. 786: 
Riverside Lumber Co., Ltd. v. Calgary 
Water Power Co., Ltd., 10 Alta.L. 128. 
(3) A dam causing an ice jam. Fred- 
ericks v. Pennsylvania R. Co., 73 A. 
965, 225 Pa. 23. (4) Defective con- 
struction of defendant’s railroad. Su- 
ter v. Ft. Worth & D. C. Ry. Co., (Tex. 
Civ.App.) 134 S.W. 785. (5) Embank- 
ments. Bingham y. Lexington & EB. 
Ry. Co., 213 S.W. 204, 185 Ky. 48: 
Treichel v. Great Northern R. Co., 82 
N.W. 1110, 80 Minn. 96; Tracy v. 
Minneapolis, St. P. & S. S. M. Ry. Co., 
216 N.W._ 868, 52 S.D. 116; Henry vy. 
Chicago, B. & Q. R. Co., 235 N.W. 394, 
204 Wis. 182; Ladd v. Redle, 75 P. 
691, 12 Wyo. 362. (6) Failure of de- 
fendant railroad company to remove 
obstructions from a ditch on its right 
of way through which the water pass- 
ed into a creek. Bones v. Chicago, R. 
I. & P. Ry. Co., 120 N.W. 717, 145 Iowa 
222. (7) Flashboards on a dam. Watt 
v. Robbins, 142 N.W. 387, 160 Iowa 
587. (8) A pond caused by a railroad. 
Rice v. Norfolk Southern R. Co., 93 
S.E. 774, 174 N.C. 268 (action for dam- 
ages for illness from mosquitoes). 
(9) A radical and unauthorized rais- 
ing of a dam. Carr v. Piscataquis 
Woolen Co., 85 A. 497, 110 Me. 184. 
(10) Unlawful obstruction of water- 
courses by a railroad company. Reily 
v. New Orleans & N. W. Ry. Co., 53 
So. 850, 127 La, 525. 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 
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§§ 90-91] 


recovery, that defendant continued to maintain the 
obstruction after notice of it,#8 or abandoned an 
easement to flow plaintiff’s land,*® and must pro- 
duce sufficient evidence to form a basis for the com- 
putation of damages.®°®° Where the relative eleva- 
tion of two points is in dispute, evidence as to the 
level sought by running water between those points 
cannot be overcome by the testimony of engineers, 
based on conelusions reached through the use of in- 
struments.>! Negligence, if alleged, must be proved 
by a preponderance of the evidence.®? The burden 
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being on defendant to establish matters of defense,** 
he must do so by a preponderance of the evidence.** 


[§ 91] (j) Trial—aa. Questions of Law and Fact. 
As in civil actions generally,®°®> whenever the evi- 
dence is conflicting, or is such that reasonable minds 
might draw different conclusions therefrom, it is for 
the jury to determine whether the stream is a natural 
watercourse,°® defendant’s right to flow plaintiff’s 
land,®* the reasonableness of the exercise of that 
right,°* whether defendant was negligent,®® whether 


48. Town of Denton v. Chicago, M [in its bridge for usual flood waters,[extraordinary. Arizona Eastern R. 
& St. P. Ry. Co., 206 P. 684, 63 Mont. | causing the injury. Arizona Eastern] Co. v. Moore, 163 P. 607, 18 Ariz. 528. 
70. R. Co. v. Moore, 163 P. 607, 18 Ariz.| See Dettmer v. Illinois Terminal R. 

49. Robins v. Roberts, (Utah) 15] 528- (3) To warrant the jury’s find-|Co., 210 Tll.App. 653. (4) To show 


P.(2d) 340. ing 


that flooding of farms resulted 


that adverse holding under the dam 


50. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 61 So. 938, 181 Ala. 671; 
Sloss-Sheffield Steel & Iron Co. v. 
Mitchell, 61 So. 934, 181 Ala. 576; Da- 
vis v. Hambrick, 88 So. 511, 125 Miss. 
Sooe ot, Worth.&, Do (C. Ry. Co. vs 
Speer, (Tex.Civ.App.) 212 S.W. 762. 

[a] Evidence held sufficient.—(1) 
To show market value of land imme- 
diately before and immediately after 
the construction of a dam. City of 
Ft. Worth vy. Burgess, (Tex.Civ.App.) 
191 S.W. 863 (absolute certainty in 
proving the amount of damages, in 
actions for injuries to land from over- 
flow, is not required). (2) To show 
crops damaged to the extent of one 
hundred dollars. Erdman v. Watab 
Rapids Power Co., 127 N.W. 487, rev 
128 N.W. 454, 112 Minn. 175. (3) 
Evidence that an overflow washed 
away patches of soil amounting to 
“at least five or ten acres.” Gulf, etc., 
R. Co. v. Locker, 14 S.W. 611, 78 Tex. 
279. (4) Exclusion of testimony as 
to improvements on a farm did not 
prevent a finding of the value of spe- 
cific tracts damaged by obstruction 
of a creek, so it was properly left to 
the jury. W. T. Carter & Bros. v. 
Treadway, (Tex.Civ.App.) 299 S.W. 
293. 

{b] Evidence held insufficient.— 
(1) To sustain a finding that plain- 


tiff is entitled to a specified sum for 


the damages which had accrued prior 
to the trial. Welsch v. Hlk River 
Power & Light Co., 196 N.W. 649, 157 
Minn. 451. (2) In an action for dam- 
ages for the increase of an overflow 
by negligent construction of a rail- 
road bridge, testimony showing over- 
flow more extensive than those before 
construction, but not showing extent 
of increase or the amount of damage 
caused by such increase, is insuffi- 
@ient, 2 Bt. Worth, & D. GC. Ry. ,Co:,.v. 
Speer, (Tex.Civ.App.) 212 S.W. 762. 
51. Gibson v. Fischer, 25 N.W. 914, 
68 Iowa 29; Brown v. Bush, 45 Pa. 61. 


52. Taylor v. San Antonio, etc., R. 
Co., 83 S.W. 738, 36 Tex.Civ.App. 658. 


[a] Negligence proximately caus- 
ing injury.—In an action by a land- 
owner against a railroad for damages 
from flooding, alleged to have been 
eaused by defective construction of a 
bridge, the burden was on plaintiff to 
show by a preponderance of the evi- 
dence not only that defendant was 
negligent, as alleged, but that such 
negligence was the proximate or con- 
curring proximate cause of the injury. 
Asher v. Pacific Electric Ry. Co., 187 
P. 976, 42 Cal.App. 712. 


{[b] Evidence held sufficient: (1) 
To show that the injury was the re- 
sult of negligence of defendant and 
that acts of plaintiff did not con- 
tribute to it. Houston, etec., R. Co. v. 
Buchanan, 107 S.W. 595, 48 Tex.Civ. 
App. 129. (2) To authorize a finding 
that defendant railroad negligently 
failed to provide sufficient waterways 


from a power company’s negligent op- 
eration of floodgates of a water pow- 
er dam. Arkansas Power & Light Co. 
vy. Beauchamp, 438 S.W.(2d) 234, 184 
Ark. 698. (4) To show negligence in 
changing a thirty-six foot trestle by 
means of which the overflow had pre- 
viously been carried away to a five- 
foot drain tile. Miller v. Mobile & 
O. R. Co., 265 Ill.App. 414. 


[ec] Bvidence held insufficient to 
show negligence of a railroad sought 
to be held for the flooding of a base- 
ment following rain. Tracy v. Min- 
neapolis, St. P. & S. S. M. Ry. Co., 216 
N.W. 868, 52 S.D. 116. 


53. See supra § 88. 
54. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show that defendant’s acts were 
not the proximate cause of the injury 
to plaintiff. Settegast v. Kapner, 105 
S.W. 1160, 47 Tex.Civ.App. 507. See 
Cobine v. Cleveland, C., C. & St. L. Ry. 
Co., 199 Ill. App. 106. (2) To show that 
the dam, as maintained by defend- 
ant’s predecessors, did not cause the 
water of the stream to overflow plain- 
tiff’s land, so as to give a prescrip- 
tive right to an easement. Geiger v. 
Divine, 195 N.Y¥.S. 158, 201 App.Div. 
818. (3) To establish an easement 
to flood land by maintaining a dam by 
user for forty or more years. Robins v. 
Roberts, (Utah) 15 P.(2d) 340. (4) To 
sustain a finding that the dam was not 
in fact raised. Kansas Southwest- 
ern Ry. Co. v. Land & Power Co., 141 
P. 244, 92 Kan. 563. (5) To sustain 
the jury’s verdict that the flooding of 
a brook was not the result of acts of 
the city as upper riparian owner. 
Donnelly Brick Co. v. City of New 
Britain, 137 A. 745, 106 Conn. 167. (6) 
To sustain a finding that the overflow 
was not caused, or the flow increased, 
by the railroad’s reconstruction of its 
roadbed in 1906. Lewallen v. Gur- 
don & Ft. S. Ry. Co., 125 S.W. 663, 94 
Ark. 621. (7) To show that the flood 
was unprecedented and could not have 
been foreseen. Bridgeport v. Bridge- 
port Hydraulic Co., 70 A. 650, 81 Conn. 
84; Wm. Tackaberry Co. v. Simmons 


Warehouse Co., 152 N.W. 779, 170 
Iowa 203; Bones v. Cfhlicago, etc., R. 
Coy 20) ONE WartLie Uae Lowe. 229% 


Louisville & N. R. Co. v. Conn, 179 S. 
W. 195, 166 Ky. 327. See Monk v. 
Caseyville Ry. Co., 202 Tll.App. 641. 


[b] Evidence held insufficient.—(1) 
To sustain a claim of defendant that 
a third person was entitled to a joint 
interest in the crop so that plaintiff 
could not recover the full value there- 
of. Oklahoma City v. Hoke, 182 P. 
692, 75 Okl. 211. ~(2) To support a 
finding that since 1826 only two 
storms as severe as that causing the 
damages complained of had occurred. 
New Pngland Brick Co. v. State, 136 
N-Y.S. 228, 151 App. Div. 274. (3) 'To 
show that a flood, the waters of which 
were diverted by a railroad bridge 
over a stream, was unexpected and 


began before December 31 of that 
year, so as to bar an action for lapse 


of time. Green Bay & Mississtppi 
Canal Co. v. Telulah Paper Co., 122 
N.W. 1062, 140 Wis. 417. (5) To show 


a right to flow. Cummings vy. Keene 
Ice Co., 87 A. 250, 77 N.H. 81 (where 
a grantor reserving the right of flow- 
ing the land conveyed by a dam on 
land retained subsequently conveyed 
the land retained with the privilege 
of necessary flowage, one claiming an 
easement under the subsequent con- 
veyance must establish it, and, where 
the court could not find that it had 
been necessary to flow the land or the 
purpose for which a dam was used, a 
right to flowage was not established). 


55. See Trial §§ 315-359. 

56. U.S.—Oregon-Washington R. & 
Nav... Co. vy... Royer, 255 BF. 881, (167 
GC. CoA 20H 


Ill.—Town of Bois D’Arec v. Con- 
very, 99 N.E. 666, 255 Ill. 511. 

Kan.—Buss v. Missouri Pac. R. Co., 
244 P. 1059, 120 Kan. 689; Lynch v. 
Payne, 230 P. 85, 117 Kan. 5; Larimore 
v. Miller, 96 P. 852, 78 Kan. 459. 

Mo.—Johnson v. Gray’s Point Ter- 
minal R. Co., 85 S.W. 941, 111 Mo.App. 
378. 

Wash.—Tierney v. Yakima County, 
239 P. 248, 136 Wash. 481. 

57. Northern Indiana Power Co. v. 
Castor, 156 N.E. 571, 88 Ind.App. 339; 
Read v. Webster, 113 A. 814, 95 Vt. 
239, 16 A.L.R. 1068; Murphy v. Calis- 
aes Duck Club, 300 P. 1060, 163 Wash. 
3 

58. Chapman v. Newmarket Mfg. 
Co., 68 A. 868, 74 N.H. 424, 15 L.R.A. 
N.S. 2:92. 

59. Ark.—Arkansas Power & Light 
Co. v. Orr, 11 S.W.(2d) 761, 178 Ark. 
329; St. Louis, etc.,.R. Co. v. Saunders, 
94 S.W. 709, 78 Ark. 589. 


Fla.—Davis v. Ivey, 112 So. 264, 93 
Fla. 387 [cert den 48 S.Ct. 19, 275 U.S. 
526, 72 L.Ed. 407]. 


Iowa.—Jefferis v. Chicago & N. W. 
Ry. Co., 124 N.W. 367, 147 Iowa 124; 
Crook v. Chicago, R. I. & P. Ry. Co., 
119 N.W. 696. 


Ky.—Chicago, St. L. & N. O. R. Co. 
v. Adkins, 56 S.W.(2d) 969, 247 Ky. 
241; Louisville, ete., R. Co. v. Ben- 
nett, 246 S.W. 121, 196 Ky. 679. 

Mich.—Darling v. Thompson, 65 N. 
W. 754, 108 Mich. 215. 

Mo.—Reugsegger v. Chicago Great 
Western R. Co., 29 S.W.(2d) 221, 225 
Mo.App. 211. 

Mont.—Lyon vy. Chicago, M. & St. P. 
Ry. Co. of Montana, 121 P. 886, 45 
Mont. 33. : 

N.Y.—Cottrell v. Marshall 
firmary, 24 N.Y.S. 381, 70 Hun 495. 

Okl.—Oklahoma Ry. Co. v. Boyd, 282 
P. 157, 140 Okl. 45. 

Pa.—Miller v. Buffalo, ete., R. Co., 


In- 
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the injury was the result of what defendant did,®° or 
whether the rainfall, flood, or freshet during or in 
consequence of which the damage was caused was or 
was not of such an extraordinary or unprecedented 
character that defendant should have anticipated 


29 Pa.Super. 515. 


S.C.—Taylor v. Lexington Water 
Power Co., 163 S.H. 137, 165 S.C. 120; 
Duncan v. Southern Ry. Co., 113 S.E. 
357, 121 S.C. 196; Lampley v. Atlantic 
Coast Line R. Co., BOS Toye ce 
156; Hunter v. Pelham Mills, 29 S.F. 
727, 52 S.C. 279, 68 Am.S.R. 904. 

[a] MTlustrations.—(1) Where the 
evidence conflicted as to whether the 
negligent erection of a culvert over a 
stream running through plaintiff’s 
Jand caused loss of plaintiff's cows 
and a mule, the question thereon was 
properly left to the jury. Atlanta & 
Stee Ae Bi Ry. Conv.) Knight, 1000S: 
Deorecid! Alai= 23 C2) Wihethenua 
railroad company constructing its 
roadway across a watercourse exer- 
cised reasonable care and skill, and 
thereby prevented any unnecessary in- 
jury to adjoining landowners, is for 
the jury. Scott v. Missouri Southern 
R. Co., 189 S.W. 259, 158 Mo.App. 625. 
(3) In an action for damages for the 
diversion of water by a railroad con- 
struction so as to inundate plaintiff's 
land, the question whether the con- 
struction was unlawful or negligent 
is for ithe jury when the evidence is 
conflicting. Madisonville, H. & H. R. 
Co. v. Graham, 144 S.W. 787, 147 Ky. 
604. (4) Where a railroad company 
as directed by the railway commission 
closed an open drain substituting a 
pipe, and plaintiff, whose lands were 
flooded by unprecedented rains, assert- 
ed that the pipe was not a sufficient 
outlet, the question whether the pipe 
was a sufficient outlet, it not appear- 
ing that the commission prescribed 
the size or number of pipes, is for the 
jury, for the company cannot ex- 
onerate itself without showing that 
the unprecedented rain was the sole 
cause of the injury. Welch v. Atlan- 
tic Coast Line R. Co., 102 S.E. 786, 114 
S.c. 7. (5) Whether defendant has 
been negligent in constructing and 
maintaining a bridge, causing ice to 
form and break plaintiff's dam down- 
stream, is for the jury. Dutton v. 
Philadelphia, etc., R. Co., 32 Pa.Super. 
630. 


60. Cal.—Dennis v. City of Orange, 
293 P. 865, 110 Cal.App. 16; Sacchi 
v. Bayside Lumber Co., 108 P. 885, 13 
Cal.App. 72. 

Tll.—Miller v. Mobile & O. R. Co., 
265 Ill.App. 414. 

lowa.—Jefferis v. Chicago & N. W. 
Ry. Co., 124 N.W. 367, 147 Iowa, 124. 


Ky.—Chesapeake & O. Ry. Co. Vv. 
Stephens, 32 S.W.(2d) 9938, 236 Ky. 
232; Louisville & N. R. Co. v. O’F lynn, 
281 S.W. 174, 213 Ky. 346; Louisville 
& N. R. Co. v. Conn, 200 Sw. 952, 179 
Ky. 478; North Jellico Coal Co. Vi. 
Trosper, 177 S.W. 241, 165 Ky. 417. 


Miss.—Illinois Cent. R. Co. v. Wil- 
bourn, 21 So. 1, 74 Miss. 284. 

N.H.—Goddard v. Berlin Mills Co., 
12d) Avs 601, 32 Neb: (225% bancaster; 
ete., Electric Light Co. v. Jones, 71 
AN Silo INE. 72: 

N.Y.—Bellinger v. New York Cent. 
R. Co., 23 N.Y. 42. 

Pa.—Shaffer v. Pennsylvania Co., 
109 A. 284, 265 Pa. 542. 

Tex.—Johnson v. San Antonio & A. 
P. Ry. Co., (Civ-App.) 220 S.W. 388; 
Scott v. Northern Texas Traction Co., 
(Civ.App.) 190 S.W. 209; Southwest- 
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ern Portland Cement Co. v. Kezer, 
(Civ.App.) 174 S.W. 661; Internation- 
al & G. N. R. Co. v. Davison, (Civ. 
App.) 138 S.W. 1162. 


{a] TIllustrations.—(1) In an ac- 
tion against a railroad for damages to 
land from flood caused by negligent 
construction or maintenance of its 
embankment and culverts, the ques- 
tion whether the damages were caused 
by such embankment and culverts or 
would have occurred from natural 
conditions is for the jury. Scott v. 
Northern Texas Traction Co., (Tex. 
Civ. App:) 190. Siw. 209: 3.2). Ink an 
action against a railroad for damages 
for the improper construction of a 
culvert, it was held, on the evidence, 
that the question as to its proper con- 
struction was for the jury. Watts v. 
Atlanta, B. & A. R. Co., 60 So. 861, 179 
Ala. 436. (3) In an action for injury 
to land caused by an overflow due to 
the obstruction of a stream, the ques- 
tion whether the overflow was caused 
by the acts of defendant in loosening 
lodged refuse, or by the operators of a 
quarry by throwing débris into the 
stream, is for the jury. Sacchi v. Bay- 
side Lumber Co., 108 P. 885, 13 Cal. 
App. 72. (4) Whether a dam affected 
the height of the water is for the 
jury. Goddard v. Berlin Mills Co., 131 
A. 601, 82. N.H. 225. (5) Liability for 
damage by logs, occasioned by illegal 
management at a dam, is for the jury. 
Goddard v. Berlin Mills Co., supra. 
(6) The reasonableness of the use of 
a stream for log storage is for the 
jury. Goddard v. Berlin Mills Co., 
supra. (7) Inariparian owner’s ac- 
tion against a railroad for injury to 
lands from overflow alleged to have 
been caused by the railroad’s con- 
struction on the opposite side of a 
river of a fill and embankment, the 
question of whether plaintiff’s land 
was injured, and of whether the in- 
jury was the result of the embank- 
ment, is for the jury. Shaffer v. 
Pennsyivania Co., 109 A. 284, 265 Pa. 


542. (8) In an action against de- 
fendant coal mining company for 
damages caused _ plaintiff's land 


through a stream becoming obstruct- 
ed by slack from mines and overflow- 
ing’, ithe question whether any of the 
slack came from defendant’s mine 
is for the jury under the evidence. 
North Jellico Coal Co. v. Trosper, 177 
S.W. 241, 165 Ky. 417. (9) In an ac- 
tion for the overflowing of land by 
the damming of a creek due to the 
faulty construction of a _ railroad 
bridge, the question of proximate 
cause is for the jury. Hoelscher v. 
Missouri, K. & T. Ry. Co., (Mo.App.) 
182 S.W. 1078. (10) Whether the 
condition of defendants’ premises was 
such as to cause waters of a creek in 
time of flood to be thrown against a 
bank along plaintiff's adjoining land 
and to undermine it was a fact ques- 
tion. Dennis v. City of Orange, 293 
P. 865, 110 Cal.App. 16. (11) Wheth- 
er a coal company clogged a stream by 
depositing débris, and whether such 
clogging caused overflowing during 
heavy rains, damaging  plaintiff’s 
erops, is for the jury. Cane Creek 
Coal Mining Co. v. Braden, (Ala.App.) 
144 So. 143. (12) Whether the owner of 
a dam released more water than flood 
water is for the jury. Crawford v. 
Cobbs & Mitchell Co., 253 P. 3, 257 P. 
16, 121 Or. 628 (whether release of 
impounded waters caused overflow of 
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it,°* whether flashboards are part of a dam,®? wheth- 
er a ditch, constructed by defendant above his dam, 
was sufficient to carry off water and prevent plain- 
tiff’s land from overflow,** 
age,°* and for what proportion thereof defendant is 


the amount of dam- 


land below dam is not merely specu- 
lative). (13) Whether the release of 
water impounded by a dam contribut- 
ed to damages by overflow is for the 
jury. Crawford v. Cobbs & Mitchell 
Co., supra. (14) In an action by a 
landowner against a railroad company 
for damages for causing a stream to 
overflow plaintiff's land, whether the 
overflow was caused by sediment de- 
posited in part of the stream on plain- 
tiff’s land, or because defendant’s cul- 
vert over the stream was too small, 
presents a disputed fact for the jury. 
Oberste v. Missouri Pac. R. Co., 239 
S.W. 383, 153 Ark. 89. (15) In pro- 
ceedings for damages for flowage, evi- 
dence was held to make questions for 
the jury as to the height of flash- 
boards maintained on defendant’s 
dam, and whether flowage of petition- 
ers’ lands was caused hy the flash- 
boards rather than by an excessive 
rainfall. Pajak v. Chicopee Mfg. Cor- 
poration, 141 N.E. 112, 246 Mass. 439. 


61. U.S.—Chesapeake & O. Ry. Co. 
v. Hare, 283 F. 944. 


Ga.—Georgia R., etc., 
ler, 26 S.E. 739, 98 Ga. 184. 


Ill.—Miller v. Mobile & O. R. Co., 


Co. v. Boh- 


265. Til App. 414: Drdal-v. Tilinois 
Terminal R. Co., 210 Tll.App. 640; 
Ohio, ete., R. Co. v. Thillman, 43 Ill. 


App. 78 [rev on other grounds 32 N.E. 
529, 1438 Tl 127, 36° AmS Res some 
Chicago, ete., R. Co. v. Schaffer, 26 
Tll.App. 280 [aff 16 N.E. 239, 124 Ill. 
112]. See Dettmer v. Illinois Termi- 
nal R. Co., 210 Tll.App. 653. 


Ind.—Evansville, Mt. C. & N. Ry. 
ay v. Seott, 114 N_E. 649, 67 Ind.App. 


_Ky.—Louisville & N. R. Co. v. Van- 
diver, 38 S.W.(2d) 965, 238 Ky. 846. 


Miss.—Patterson v. Illinois Cent. R. 
Co., 29 So. 93. 


Mo.—Bailey v. Wabash R. (Co., 
(App.) 207 S.W. 82; South Side Real- 
ty Co. v. St. Louis &S. FR. Co., 134 
S.W. 1034, 154 Mo.App. 364. 


N.Y.—Mundy v. New York, etc, R. 
Co., 27 N.Y.S. 469, 75 Hun 479. 


Okl.—Chicago, R. I. & P. Ry. Co. v. 
MckKone, 127 P. 488, 36 Okl. 41, 42 L.R. 
A.N.S. 709. 


Pa.—Brown vy. Ping Creek R. Co., 38 
A. 401, 183 Pa. 38 


W.Va.—Uhl vy. Ohio eer Ra'Cox 
49 S.E. 378, 56 W.Va. 49 


Wis.—Borchardt vy. wine Boom 
Seth eae 440, 54 Wis. 107, 41 Am. 


[a] Rule applied.—Evidence which 
does not prove that the flooding of 
plaintiff's land was so far due to 
natural causes, directly and exclusive- 
ly without human intervention, that 
it could not have been prevented by 
any amount of foresight and care rea- 
sonably to have been expected of de- 
fendants, is insufficient, as a matter 
of law, to show that the flooding was 
due to an act of God. Wikland v. 
Casey, 290 F. 880. 


62. Noyes v. 
15. 

63. Cavitt v. Fowler, 
285 S.W. 175. 


64 McAllister v. St. Louis, I. M. & 
Be Ry. Co., 154 S.W. 186, 107 Ark. 


Stillman, 24 Conn. 


(Mo. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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responsible.®* 


erroneous.°°® 


not defendant’s structures 


UY? 
with defendant’s 


Mixed questions. 


65. Cane Creek Coal Mining Co. v. 
Braden, (Ala. App.) 144 So. 143; 
Healey v. Citizens’ Gas & Electric Co., 
201 N.W. 118, 199 Iowa 82, 38 A.L.R. 
1226. 

66. Wharton v. Empire Mfg. Co., 
146 S.E. 867, 196 N.C. 719. 

[a] Thus refusal to sign a judg- 
ment on the issues tendered offering 
to abate the nuisance or remove the 
cause and eliminate the issue of per- 
manent damages iS erroneous, where 
it is improper to submit the issue of 
permanent damages. Wharton v. Em- 
pire Mfg. Co., 146 S.E. 867, 196 N.C. 
Oe 


67. Greiner v. Alfred Struck Co., 
Dd Seen Ody Lede Ky. 793. 

68. Chicago, St. L. & N. O. R. Co 
v. Bullock, 299 S.W. 1085, 222 Ky. 10. 


69. Wm. Tackaberry Co. v. Sim- 
mons Warehouse Co., 152 N.W. 779, 
170 Iowa 203. 


70. Chesapeake & O. Ry. Co. v. Ad- 
kins, 180 S.W. 517, 167 Ky. 329. 


71. Southern Ry. Co. v. Neal, 
S.E. 703, 146 Va. 229. 


72. Mobile, etc., R. Co. v. Bynum, 
(Miss.) 15 So. 795. 

[a] TIllustrations.—(1) Where evi- 
dence that flooding of plaintiff’s prop- 
erty was due to defendant’s construc- 
tion of a bridge over a stream is in- 
sufficient to go to the jury in view of 
uncontradicted evidence of extraordi- 
nary flood, a directed verdict should 
be ordered. Fordson Coal Co. v. 
Pleasnick, 287 -S.W. 11, 215 Ky. 794. 
(2) Evidence being insufficient to 
take to the jury the question of a rail- 
road’s liability for overflow of prop- 
erty during heavy rain, a culvert be- 
ing closed by débris left by previous 
rain, a directed verdict is proper. 
Frazier v. Louisville & N. R. Co., 21 
Saaz) sats 0 e230 Ky. 107: (3) 
Where plaintiff neither pleaded nor 
proved Special damages, where his 
premises were flooded before the wa- 
ter broke over defendant’s embank- 
ment, and the evidence conclusively 
showed that the flood waters remained 
for several hours above the highest 
point of the embankment, a verdict 
should have been directed for defend- 
ant. Albers v. Chicago, B. & Q. R. 
Co., 145 N.W. 1018, 95 Neb. 506. 
Where the evidence conclusively es- 
tablishes an extraordinary flood, a 
verdict in an action for flooding: plain- 
tiff's property should have been di- 
rected for defendant. Alt v. Chicago, 
B. & Q. R. Co., 148 N.W. 900, 96 Neb. 
714; Falkenstern v. Town of Green- 
field, 130 N.W. 61, 145 Wis. 232. 


73. See cases infra this note. 


[a] Tlustrations. — (1) Where 
there was evidence from which the 
jury could find that defendant made 


135 


Where only such damages as have 
accrued up to the time of the trial can be recovered, 
submitting the issue as to permanent damages, be- 
cause of negligently ponding water on the land, is 
Where there is no conflict in the evi- 
dence, it is not for the jury to say whether the flood 
resulted from extraordinary rains,°* nor whether or 
were 
Where undisputed evidence shows an unprecedented 
flood, defendant’s negligence is not a question for the 
Where the evidence was equally consistent 
negligence or its freedom there- 
from, the case should not be submitted to the jury.’° 
Whether an extraordinary flood 
is an act of God is a mixed question of law and fact, 
in which the court should determine what is to be 
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in the evidence, 


permanent.°§ 


deposits in the creek and damages 
from overflow resulted to plaintiff’s 
land, the affirmative charge requested 
by defendant was properly refused, 
although there was no evidence show- 
ing what portion of damage was done 
by the deposits made in the creek by 
defendant, or by those made by others. 
Tennessee Coal, Iron & R. Co. V. 
Franklin, 82 So. 563, 17 Ala.App. 115 
[cert den 82 So. 893, 203 Ala. 697]. (2) 
In an action for damages to plaintiff’s 
land, caused by the flooding of a 
stream obstructed by slack from coal 
mines, the denial of a directed ver- 
dict for defendant was not erroneous 
merely because the exact degree in 
which its slack, as distinguished from 
that of other mines, had caused the 
injury was incapable of precise ascer- 
tainment. North Jellico Coal Co. v. 
DROSPEM li Wits. Wieme el well eeicye 4 Leva 
(3) Where the evidence is conflicting, 
in a suit for damages to plaintiff’s in- 
terest in crops claimed to be due to 
substitution of a culvert and ditch for 
culverts constructed to take care of 
waters of a creek crossing a farm 
when defendant’s railroad was built, 
the court did not err in refusing to di- 
rect the verdict for defendant. Clark 
v. Detroit & M. Ry. Co., 169 N.W. 863, 
204 Mich. 121. (4) The evidence 
showing negligence in the construc- 
tion and operation of a dam, defend- 
ant’s motion for directed verdict was 
properly denied. Free v. Parr Shoals 
Power Co, 97 Sibi 243, LItCS ic. 192: 
(5) Wvidence that some of the ties 
left on a railroad right of way were 
not on the embankment, but were in 
the bottom and on the side of the 
ditch, shows that one could reason- 
ably anticipate they would be washed 
into the ditch and obstruct a culvert, 
so that the railroad company was not 
entitled to a directed verdict on the 
ground that a flood resulting from the 
obstructed culvert was not the proxi- 
mate consequence of their negligence 
in leaving the ties where they were. 
Louisville & N. R. Co. v. Wood, 248 
S.W. 871, 198 Ky. 349. 


74. Edwards v. Missouri, etc., R. 
Co., 71 S.W. 366, 97 Mo.App. 103. 


[a] Rule applied.—(1) If the evi- 
dence is such aS would warrant a 
finding that the flood in question was 


not extraordinar y, a demurrer to the 
evidence cannot be sustained on the 
theory that it was extraordinary, as 
the demurree is entitled to the benefit 
of all inferences of fact that may be 
fairly deduced from the evidence. 
Uhl v. Ohio River R. Co., 49 S.E. 378, 
56 W.Va. 494, 107 Am.S.R. 968, 68 
L.R.A. 138, 3 Ann.Cas. 201. (2) There 
being substantial evidence to sup- 
port plaintiff’s case, in an action for 
loss of crops caused by defendant’s 
wrongful act of building a dam across 
a stream, a demurrer to the evidence 
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regarded as an act of God, and the jury whether the 
evidence shows that the flood was so unusual as to 
amount to an act of God." 


Taking case from jury. Where there is no conflict 
the court should direct a verdict,** 
but should refuse to do so if there is sufficient evi- 
dence to go to the jury." 
evidence to take the ease to the jury, a demurrer to 
the evidence should not be sustained,’* and the jury 
should not be discharged on defendant’s motion.*? 


[§ 92] bb. Instructions. 
erally,*® the court should instruct the jury on all mat- 
ters properly in issue in the ease,** correctly inform- 
ing them as to the law on the necessary measure of 
proof,’?® the lability of defendants,’® the right of 


Where there is sufficient 


As in eivil actions gen- 


was properly refused. Reed v. Cullor, 
(Mo.App.) 32 S.W.(2d) 296. 


75. Woolston v. Blythe, 
145, 214 Mo.App. 5 

[a] Rule applied.—Where the peti- 
tion and evidence were sufficient to 
authorize recovery of the use value 
of the land during the time it was 
flooded by defendants’ acts, it was 
proper to deny defendants’ motion to 
discharge the jury after the court had 
stricken out all of the evidence as to 
the damage done to the growing 
crops. Woolston v. Blythe, 251 S.W. 
145, 214 Mo.App. 5. 


76. See Trial §§ 460-777. 
77. See cases infra this note. 


[a] Illustrations.—(1) Where 
there is sufficient evidence to go to 
the jury, the court should instruct 
sufficiently to present the issue that 
defendant’s obstruction of the river 
bed did not cause the overflow (South- 
western Portland Cement Co. v. Ke- 
zer, (Tex.Civ.App.) 174 S.W. 661), (2) 
or the issue of wrongful flooding of 
land by a railroad (Davis v. Ivey, 112 
So. 264, 93 Fla. 387 [cert den 48 S.Ct. 
LO 2b WSS 526. 72 hende 40). 


78. Ashley v. Fitzwilliams, 127 Ill. 
App. 291. See Gillette v. Chicago, M. 
& St. P. Ry. Co., 193 Ill.App. 304. 


[a] Instructions held properly re- 
fused.—In an action for flooding 
plaintiff's mill, a requested instruc- 
tion is properly refused where it mis- 
states the measure of proof neces- 
sary to warrant recovery. Brown v. 
Alabama Great Southern R. Co., 67 
So. 702, 191 Ala. 500. 


79. [a] Instructions held proper 
or erroneously refused.—(1) As to 
liability of defendant for injury to 
Chops, Ramey v. Baltimore & O. S. 
Ww. Co., 140 Ill. App. 203 [aff 85 N.E. 
639, a Th. 502]. (2) As to care re- 
quired of defendant in maintaining 
and constructing a dam. Anderson 
v. Rucker Bros., 183 P. 70, 186 P. 293, 
107 Wash. 595, 8 ALR. 544, (3) On 
negligence in failing to build a cul- 
vert. Van Orsdol v. Burlington, ete., 
R. Co., 9 N.W. 379, 56 Iowa 470. See 
Renner v. Sits Louis, TEI Bec SI 82s (Oko), 
19%, 1 App. veld. (4) An instruction 
that if defendant obstructed a cul- 
vert he is liable for damages result- 
ing therefrom. Fick v. Pennsylvania 
Ee COs ail) Anan Sas. L Die an O22 menS)) 
An instruction that defendant is lia- 
ble only if his dam caused the injury. 
Cline v. Baker, 24 S.E. 516, 118 N.C. 
780. (6) An instruction on the duty 
of defendant so to construct his 
works as to guard against overflow. 
Gulf, etc., R. Co. v. Steels, (Tex.Civ. 
App.) 26 S.W. 926. (7) An instruc- 
tion stating liability, if the damage 
resulted partly from an act of God 
and partly from defendant's negli- 
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gence. Cleveland, C., C. & St. L. Ry. 
Co. v. Woodbury Glass Co., (Ind.App.) 
120 N.E. 426. (8) An instruction that 
the sole question was, did the change 
of location of a dam increase flowage. 
Keller v. Stoltz, 71 Pa. 356. (9) An 
instruction that the recurrence of a 
flood should have been anticipated. 
Gulf, ete., R. Co. v. Calhoun, (Tex.Civ. 
App.) 24 S.W. 362. (10) An instruc- 
tion that, if defendant negligently 
constructed a bridge so that it di- 
verted the fiow of water and caused 
plaintiff’s land to be washed away, 
the jury should find for plaintiff. 
Lincoln. Coal Co. v. Deaton, 17 S.W. 
(2d) 249, 229 Ky. 330. (11) An in- 
struction that, if the jury believe 
from the evidence that the embank- 
ment does not afford a reasonable es- 
cape for water falling on plaintiff's 
land, and by reason thereof ordinary 
rainfall causes an overflow, they 
should find for plaintiff, otherwise 
for defendant. Louisville & N. R. Co. 
v. Bennett, 271 S.W. 71, 207 Ky. 776. 
(12) An. instruction that ‘water- 
course” includes overflow waters and 
refusal of instructions to the contrary. 
Chicago, R. I. & P. Ry. Co. v. Morton, 
15%, Pont, 57 -Okl. 7115) (238) Anyin- 
struction relating to a timber own- 
er’s duty not to obstruct a creek 
flooding plaintiff’s land. Stout Lum- 
ber Co. v. Reynolds, 1 S.W.(2d) 177, 
175 Ark. 988. (14) An instruction 
making liability of defendant depend 
on negligence. Mangold v. St. Louis, 
etc., R. Co.,°24 Mo.App. 62. (15) An 
instruction that defendant was liable 
if it negligently managed a dam to 
plaintiffs’ injury. Arkansas Power & 
Light Co. v. Orr, 298 S.W. 1029, 175 
Ark. 246. (16) An instruction to find 
the failure of defendant properly to 
construct such culverts, sSluices, etc., 
before returning a verdict for plain- 
tiff. Stephenville, N. & S. T. Ry. Co. 
v. Walton, (Tex.Civ.App.) 160 S.W. 
651 (equivalent to instruction on neg- 
ligence). (17) An instruction sus- 
ceptible of the meaning that the 
company is liable only for the part of 
the injury to which its negligent acts 
contributed. St. Louis, I. M. & S. Ry. 
Co. v. Williams, 151 S.W. 243, 105 Ark. 
331. (18) An instruction that de- 
fendant railroad company was liable 
for flowing adjoining lands if its 
embankment was so maintained as to 
be inadequate to carry off water accu- 
mulating from ordinary rainfalls and 
floods. Madisonville, H. & BE. R. Co. 
v. Thomas, 130 S.W. 975, 140 Ky. 143. 
(19) An instruction that, while neg- 
ligence cannot be inferred from the 
mere happening of the injury, it 
might be inferred from the facts and 
testimony. Arkansas Power & Light 
Co. v. Beauchamp, 43 S.W.(2d) 234, 184 
Ark. 698 (not construable as apply- 
ing res ipsa loquitur doctrine). (20) 
A charge given for defendant, limit- 
ing recovery to the amount of damag- 
es “caused” by defendant. Gillespie 
v. Woodward Iron Co., 96 So. 595, 209 
Ala. 458 (not objectionable in omit- 
ting the word “proximately” before 
“caused.’’) (21) An instruction that 
the jury must assume conclusively 
that the bridge was not, as originally 
built, of improper length, type, or lo- 
cation, and that in determining 
whether defendant was negligent in 
reconstructing, rebracing, and reén- 
forcing, they should be guided in the 
light of the circumstances and sur- 
roundings at the time of such recon- 
struction. Asher y. Pacific Electric 
RV OOn Lot £25976, 42 -Cal. App. .712¢ 
(22) An instruction that if defend- 
ant railroad’s negligence caused wa- 
ter to overflow plaintiff's land in “un- 
usual volume,” thereby injuring his 
crops, plaintiff could recover. Polk 
v. Illinois Cent. R. Co., 195 S.W. 129, 
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175 Ky. 762. (23) An instruction 
that, if any part of injury to plain- 
tiff's crops resulted from another 
cause than inadequacy of defendant 
railroad’s culvert, plaintiff could not 
recover for any injury ‘‘so caused.” 
Polk v. Illinois Cent. R. Co., 195 S.W. 
129, 175. Ky. 762: (24) An “dnstruc- 
tion to consider whether the damage 
would have occurred if defendant’s 
roadbed had been so constructed as 
properly to drain the country. Sa- 
bine & E. T. Ry. Co. v. Broussard, 12 
S.W.. 1126, 75 Tex. 597. (25) An in- 
struction that if defendant negligent- 
ly constructed its roadbed on the 
north side of plaintiff’s land, filling, 
obstructing, or diverting the channel 
of a creek, and thereby negligently 
diverting the waters running therein 
from their natural course, causing 
them to overflow plaintiff’s land, by 
reason whereof his crops, or a portion 
thereof, were flooded, destroyed, or 
injured by ordinary rainfalls, plaintiff 
could recover, provided the branch at 
the time of the diversion was a nat- 


ural watercourse. Madisonville, H. 
& E. R. Co. v. Cates, 127 S.W. 988, 138 
KeyePN 297 0 Lott) Aids Srhue ao 79: (26) 


Where there was evidence that the 
gates in the dam were defective, and 
that one of them was so insecurely 
fastened that it dropped, causing the 
water to back up in the river and 
submerge the land occupied by plain- 
tiff, the charge that, if the jury found 
such to be the fact, defendant was 
liable, regardless of any negligence 
in maintaining the dam, followed by 
the charge that if the gate was closed 
by some person without authority 
from defendant, and that defendant 
by ordinary care knew or sought to 
have known that the gate was closed 
prior to the injury, and should have 
raised it, it would be liable, and that 
the burden of proving that such gate 
was closed because of its defective 
condition was on plaintiff, together 
with the burden of showing that de- 
fendant was negligent, and that its 
negligence was the proximate cause 
of the injury to plaintiff’s crop. 
Thompson v. St. Louis River Dam & 
Improvement Co., 129 N.W. 780, 113 
Minn. 425. (27) Where the court 
charged that, before the jury could 
find against both defendants jointly, 
they find that the acts of both con- 
tributed to the flowing of plaintiff’s 
land, and that, if defendants were not 
acting in concert, and the damage was 
done by one, and not the other, the 
verdict should be against the one 
which caused the damage, and not 
against the other, an instruction that 
if defendants were acting in concert, 
and, so acting, flowed plaintiff's lands, 
and damaged them, plaintiff could 
recover against defendants jointly. 
Pealer vy. Grays Harbor Boom Co., 103 
P. 451, 54 Wash. 415. (28) In an ac- 
tion against a railroad company for 
injuries from flooding of land, in- 
structions on negligence, contributory 
negligence, and acts of God. Lyon y. 
Chicago, M. & St. P. Ry. Co. of Mon- 
tana, 121 P. 886, 45° Mont..133° ; (29) 
On liability of a power company 
which set back water and obstruct- 
ed a ford. Fewell v. Catawba Pow- 
er Co., 86 S.E. 947, 102 S.C. 452. (30) 
Where instruction that there could be 
no recovery unless the defendant’s 
change in the course of the stream 
caused the damage to plaintiff’s land 
to a greater extent than it did prior 
to the acts complained of. Illinois 
Cent. R. Co. v. Haynes, (Ky.) 122 S.w. 
210. (31) A charge that a railroad 
company is bound so to construct and 
maintain its culverts and embank- 
ments as to guard against the accu- 
mulation of water from _ freshets 
which are likely to happen, and so 


[ 


construct and maintain such culverts 
and embankments that the water wili 
not be thrown upon the lands of oth- 
ers in an increased volume or veloci- 
ty, or in a different way than before 
the embankments and culverts were 
built, injuring the land more than it 
would otherwise, and that if it so 
constructed its culverts and embank- 
ments, it would not be bound for any 
damage accruing from an unprece- 
dented or unforeseen freshet. Louis- 
ville & N. R. Co. v. Ramsay, 67 S.E. 
652, 134 Ga. 107. (32) That plain- 
tiff’s right to maintain an action de- 
pends on the facts whether his land 
and premises have been overflowed, 
at any season of the year, by defend- 
ant increasing the height of the wa- 
ter in constructing or repairing the 
dam beyond the usual and ordinary 
height of the water for twenty years 
previously to such construction or 
repair. Marcly v. Shultz, 29 N.Y. 346 
[aff 39 Barb. 600]. (33) Instruction 
that “plaintiff could only recover 
damages which were the immediate 
result of the building of the dam.” 
Suber v. Parr Shoals Power Co., 102 
S.E. @335 nls Ce oats 


[b] Instructions held erroneous or 
properly refused.—(1) On the degree 
of care in constructing a_ bridge. 
Southern R. Co. v. Leard, 39 So. 449, 
146 Ala. 349 (on the ground that it 
failed to negative negligence on the 
part of defendant, and besides that it 
assumed that a freshet was one of 
which the usual course of nature af- 
forded no premonition). (2) On lia- 
bility for formation of an ice jam 
above defendant’s dam. Michigan 
Paper Co. v. Kalamazoo Valley Elec- 
tric Co., 104 N.W. 387, 141 Mich. 48 
(where the requested instruction 
would be in effect a direction of ver- 
dict, and there was sufficient evidence 
to take the case to the jury). (3) As 
to liability for an act of God coinci- 
dent to defendant’s negligence. 
Hunter v. Phelam Mills, 29 S.E. 727, 
52 S.C. 279... (4) As to a railroad 
company’s duty to make _ sufficient 
openings to permit passage of waters 
during flood times. Dunn v. Chicago, 
I. & L. Ry. Co., 114 N.E. 888, 63 Ind. 
App. 553. See Monk v. Caseyville Ry. 
Co.,,, 202. lll. App... 6412.._.(5)..-Anicin= 
struction that defendants are not lia- 
ble if the overflow was caused in 
part by causes other than defendant’s 
acts. Doud v. Guthrie, 11 Ill.App. 
194. (6) An instruction that, if dam- 
ages are caused preponderately by 
causes other than defendant’s acts, 
plaintiff cannot recover. Cheeves v. 
Danielly, 4 S.E. 902, 80 Ga. 114. (7) 
An instruction making plaintiff’s re- 
covery dependent only on whether 
the overflow was greater than it had 
been for twenty years previous to 
defendant’s dam. Manier v. Myers, 
6 B.Mon. (Ky.) 132. (8) An instruc- 
tion that defendant can only erect 
embankments to protect his property 
when it can be done without injury 
to others. Wilhelm vy. Burleyson, 11 
S.Ei, 590; 106) N.C) 381. (C9): Aivtsaine 
struction permitting the jury to find 
openings in a railway embankment 
to be insufficient, causing overflow 
injuring plaintiff’s crops, without 
stating any rule to determine insuf- 


ficiency. King v. Lusk, (Mo.App.) 
196 S.W. 67. (10) An instruction 
that it was sufficient if a railway 


company’s negligence in maintaining 
an embankment causing overflow con- 
tributed “in any way” to damages of 
plaintiff's crops. King v. Lusk, su- 
pra. An instruction that, if 
plaintiff's land was already inundated 
with water, defendant was not liable 
for damages. Reed v. Cullor, (Mo. 
App.) 32 S.W.(2d) 296. (12) An in- 


struction on nonliability of defendant 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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defendant to do what he did.8° 


He should also in- 
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flood was 


form them regarding the law as to whether the 


for overflow from extraordinary 
freshets, all the evidence showing 
that the flood was usual. Noe v. Chi- 
cago, etc., R. Co., 41 N.W. 42, 76 Iowa 
360. (13) An instruction that plain- 
tiff must show a contact with his 
land by water, where the complaint 
is for rendering the land sogg Ath- 
ens Mfg. Co. v. Rucker, 4 S.E. 885, 
80 Ga. 29. (14) An. instruction 
charging defendant with a greater 
duty than he had. Simpson vy. Still- 
water Water Co., 64 N.W. 1144, 62 
Minn. 444. (15) An instruction as 
to the measurement of the height of a 
dam. Finch y. Green, 16 Minn. 355. 
(16) An instruction on nonliability 
for extraordinary floods, when, the 
flowage alleged and proved is a per- 
manent flowage. Velte v. U. S., 45 
N.W.. 119, 76 Wis. 278. (17) An in- 
struction that the builder of a bridge 
over a stream is required to leave 
openings for the passage of all the 
water reasonably to be expected to 
flow therein is proper. Broadway 
Mfg. Co. v. Leavenworth Terminal 
Ry. & Bridge Co., 106 P. 1034, 81 Kan. 
6165528 USR.A.N.S, 156, (18) A ore= 
quested instruction denying plaintiff's 
right to recover for the fiooding of 
his land if the land was rented dur- 
ing the year in which it was flooded, 
where throughout the trial the term 
“rented’’ had been used in a general 
sense, and not in its technical sense, 
and under the evidence it was a ques- 
tion for the jury as to whether the 
tiller of the land was a cropper or 
a tenant. Woolston v. Blythe, 251 S. 
W. 145, 214 Mo.App. 5. (19) Instruc- 
tion requested by defendants that 
they had a right to cut willows from 
the banks of a creek on their land, and 
to remove the logs and débris from 
the place where the willows had been 
eut, and to replace them against the 
willows that remained standing, and, 
if they did so, and thereafter a fresh- 
et occurred and broke or overflowed 
the banks of the creek, and none of 
defendants had cut the bank, they 
should return a verdict for defend- 
ants, if intended to instruct that de- 
fendants would not be liable for over- 
flow waters. Woolston v. Blythe, 251 
S.W. 145, 214 Mo.An»p. 5. (20) Where 
the evidence was insufficient to sup- 
port a finding that the diversion of 
the waters of a creek resulting from 
certain levees was responsible for all 
excessive overflows and consequent 
damages, a charge that, if either of 
such levees so contributed to the di- 
version of the waters of the creek as 
to cause the damage complained of, 
and that the acts of defendant did 
not contribute to the same, and that 
plaintiff would have suffered the dam- 
age had such acts not been committed 
by defendant, the latter was not liable, 
was objectionable, as authorizing the 
jury to conclude from the disjunctive 
form in which the various matters of 
defense were stated that a verdict 
for defendant would be authorized if 
any one or more of such defenses 
were established. Gurley v. San An- 
tonio & A. P. Ry. Co., 124 S.W. 502, 
58 Tex.Civ.App. 308. 


[c] Instructions construed.—An 
instruction that defendant was bound 
to consider the area of the river val- 
ley, the nature of its sides rendering 
it subject to a rapid rise of the water, 
and the fact that at times it carried 
large quantities of brush and débris, 
etc., and the amount of rainfall and 
the occurrence of high water in the 
past, the location of plaintiff's barns, 
their liability to be injured, and every 
fact within its knowledge affecting 
the right of the water and its liability 
to do damage, meant only that in 
puilding sueh bridges the surround- 


ing conditions and liability of the ad- 
jacent property to injury must be 
considered, and that defendant must 
consider those things which are ap- 
parent and exercise ordinary care in 
adjusting the construction to the sit- 
uation. Goddard v. Chicago, B. & Q. 
R. .Co., 126 N.W. 666, 143 Wis. 169. 


[d] Requested instructions.—(1) 
Where the evidence in an action for 
damage to land by erecting a dam in 
a creek, causing an overflow, raised 
the issue of proximate cause, a re- 
quested charge should have been giv- 
en that if plaintiff has suffered dam- 
ages, but that if the jury believed he 
would have suffered such damage, if 
any, even if defendant’s dam had not 
been constructed, they should find 
for defendant. Warren v. Kimmell, 
(Tex.Civ.App.) 141 S.W. 159. (2) 
Where, in an action for damages to a 
farm by the overflow of water, it is 
shown that the cotton was damaged 
by the water and also by insects, the 
court, if requested, must instruct that 
defendant would not be liable for 
any injury to the cotton caused by 
such insects. International & G. N. 
R. Co. v. Fickey, 125 S.W. 327, 59 Tex. 
Civ.App. 133. 


fe] Instructions held responsive 
to evidence.—An instruction that, if 
the overflow was caused by the ditch 
on plaintiff's land being filled by sedi- 
ment, defendant was not liable was 
responsive to evidence tending to 
show that the overflow was due to 
sediment deposited in the ditch on 
plaintiff's land, and was correct even 
if the deposit of sediment was occa- 
sioned by surplus water diverted from 
its natural course and turned into the 
branch by defendant. Oberste  v. 
Missouri Pac: R. Co., 239 S.W. 383, 
153 Ark. 89. 


{f] Unnecessary iustructions.— 
(1) It was not necessary expressly to 
charge that a railroad company was 
not liable for any damages from wa- 
ters to lands adjoining its road that 
necessarily resulted from the prop- 
er, safe, and prudent construction 
of its road, the jury being in sub- 
stance so told by instructions that 
they could find against it only if the 
embankment was so negligently and 
carelessly constructed as to cause the 
water from ordinary floods and rains 
to back on and over the adjacent land, 


and that if it was so constructed and 


maintained as to make adequate pro- 
visions to carry off the waters from 
the usual and ordinary rainfalls, they 
should find for it. Madisonville, H. 
& EB. R. Co. v. Renfro, (Ky.) 127 S.W. 
508. (2) Refusal to charge on the 
duty to provide sufficient drainage 
is not error where a proper instruc- 
tion has already been given. Flem- 
ing v. Wilmington & W. R. Co., 20 S. 
E. 714,115 N.C. 676. (3) A request to 
instruct that if the overflow was 
caused by certain islands and sand- 
bars in the river above or below the 
dam, and the bushes, trees, drift- 
wood, and débris collected thereon, or 
for any other cause than the dam of 
defendants, plaintiffs could not recov- 
er, as the sand bar formed by the 
dam and above it was one of the ele- 
ments of plaintiff's case. Greeley 
Irr. Co. v. Von Trotha, 108 P. 985, 48 
Colo. 12. 


[g] Cure of inaccuracy.—Any in- 
accuracy in charging, in an action for 
injuries from the overflow of land, 
that an extraordinary flood is one 
of the heaviest that ever occurred in 
the locality, is not misleading to the 
jury, where they are also instructed 
that if the river overflowed its banks 
by reason of an extraordinary flood, 
or freshet, which it was not capable 
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contributory negli- 


of carrying within its banks, and was 
not occasioned by the dam of defend- 
ants, plaintiffs could not recover, and 
that defendants would be excused 
from liability on account of an ex- 
traordinary flood which could not be 
foreseen and guarded against. Gree- 
ley Irr. Co. v. Von Trotha, 108 P. 985, 
48 Colo. 12. 


80. [a] Instructions held proper 
or erroneously refused.—(1) An in- 
struction that if a previous dam had 
been constructed of dirt, brush, and 
like material which washed out dur- 
ing flood times, and a second dam of 
the same height was constructed with 
flashboards which it was the custom 
to remove during flood times, defend- 
ants acquired no right to erect and 
maintain a third solid, immovable 
dam of the same height of the prior 
ones, placing a greater burden on 
the servient estate, is not objection- 
able as telling the jury that a tempo- 
rary break in the dam destroyed the 
easement. Greeley Irr. Co. v. Von 
Trotha;; 108. P: 985, 48.Colo. 12.7 >(2), 
In an action to recover damages oc- 
casioned by overflowing plaintiff’s 
land by water, by raising the height 
of a dam, where defendant claims a 
right, by prescription, to raise the 
water in this manner, the court 
should comply with a request to 
charge that if defendant had, during 
the twenty years previous, used flush- 
boards on his dam only during low 
water, he could not raise the dam to 
the height of the flushboards, so as 
to keep the water up to the height of 
such boards during the whole year. 
Marcly v. Shultz, 29 N.Y. 346 [aff 39 
Barb. 600]. 


{b] Instructions held erroneous or 
properly refused.—(1) An instruction 
as to prescription. Shearer v. Mid- 
dieton, 50 N.W. 737, 88 Mich. 621. 
(2) As to the right of defendant to 
remove the jam endangering a bridge, 
where too general and indefinite, be- 
cause omitting the necessary quali- 
fication that defendant, in removing 
the jam, was bound to do so with ref- 
erence to the rights of lower riparian 
owners. Sacchi v. Bayside Lumber. 
Col, A088 PP. 885513" Call Appi? cise Co 
Instruction that defendant had no 
right to back water on plaintiff’s 
wheel, where there was evidence that 
defendant had acquired a _prescrip- 
tive right to maintain his dam at its 
present height without charging that 
defendant was not liable for the back- 
ing of water due merely to the repair- 
ing of his dam, unless he had aban- 
doned or forfeited his right to main- 
tain it by nonuser. Monroe v. Estes, 
78 S.E. 130, 139 Ga. 729. (4) As to 
rights relative to discharging water 
from a dam, in an action against 
the proprietor of a dam used in gen- 
erating electricity for damages to 
lower riparian owners. Taylor v. In- 
diana & Michigan Electric Co., 151 
N.W. 739, 184 Mich. 578, L.R.A.1915E 
294. (5) Instructions which failed to 
discriminate between rightrul acts of 
defendant as to the flood waters of 
a river and the diversion of surface 


waters. Weinberg Co. v. Bixby, 196 P. 
25, 185 Cal. 87. 
81. [a] Instructions held proper 


or erroneously refused.—(1) In an 
action against a railroad for damages 
to plaintiff’s hay through an overflow 
at the time of a flood from the alleged 
improper construction of defendant’s 
bridge, an instruction submitting 
whether the storm of a certain date 
and the flood resulting therefrom in 
the river was such as should reason- 
ably have been anticipated, in connec- 
tion with an instruction that the 
jury were to consider whether the 
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gence,’? and the measure of damages.$ In con- | formity to the usual rule the instructions must con- 


flood was an extraordinary one, ex- 
plaining such terms, and stating that 
a railroad company is not required 
to provide against such extraordinary 
floods as cannot be foreseen by men 
of ordinary experience, but that de- 
fendant ought reasonably to have an- 
ticipated all floods which occur an- 
nually or at longer intervals and 
which for such reason may reason- 
ably be expected, sufficiently submit- 
ted whether the flood was an unusual 
or extraordinary flood. Goddard v. 
Chicago, B. & Q. R. Co., 126 N.W. 666, 
143 Wis. 169. (2) It is proper to in- 
struct that rains that 
sonably anticipated tu occur at regu- 
lar intervals of longer or shorter time 
are not extraordinary rains within the 
meaning of the law. Welch y. Cleve- 
land CiCw S& Sti Lis Ry Comet ode bile 
App. 185. (3) An instruction that 
defendant would not be liable if the 
flood was caused by an act of God, 
and would have caused plaintiff’s in- 
jury regardless of defendant’s negli- 
gence, is improperly refused. Altna 
Mill & Elevator Co. v. Atchison, T. & 
Si Ry.’ Co.,°130 Pr 686, 89° Kan 33. 


[b] Instructions held erroneous or 
properly refused.—(1) In an action 
for injury to land resulting from an 
overflow caused by the act of defend- 
ant in loosening a jam of refuse 
which had existed for years, but had 
not interfered with the flow of the 
water, such loosening causing débris 
to float down the stream and obstruct 
it at a point opposite plaintiff’s land, 
it was not error to refuse an instruc- 
tion requested by defendant on the 
theory that the injury was caused by 
an act of God. Sacchi v. Bayside 
Lumber Co., 108 P. 885, 13 Cal.App. 
72. (2) An instruction that defend- 
ant was not liable for plaintiff’s inju- 
ries if they occurred by an act of 
God, provided defendant was not 
guilty of any want of ordinary or 
reasonable care to guard against the 
loss, is improper. A®tna Mill & Ele- 
vator Co. v. Atchison, T. & S. F. Ry. 
€o., 130 P. 686, 89 Kan. 38. 

82. Emry v. Raleigh, etc., R. Co., 
aon BOz LOOM IN. Co SO pep duals A: 
332. 

{a] Instruction held properly re- 
fused.—An instruction making con- 
tributory negligence a defense to 
willful or wanton misconduct is prop- 
erly refused. Brown v. Alabama 
Great Southern R. Co., 67 So. 702, 191 
Ala. 500. 

83. [a] Instructions held proper 
or erroneously refused.—(1) An in- 
struction authorizing a lessee’s re- 
covery for loss of pasturage from 
flooding and stating the measure of 
damages. Brown vy. Jones, 278 P. 981, 
130 Or. 424. (2) An instruction on 
the measure of damages for overflow, 
denying defendant the right to set 
off benefit to the land. McGee v. Fox, 
2 SHE 369) LON. Ce 1668 1(3!) -Aneing 
struction that the jury may take into 
consideration the rental value of a 
quarry thereon in determining its val- 
ue, as that is one of the criterions 
by which its value may be determined. 
St. Louis Trust Co. v. Bambrick, 51 
S.w. 706, 149 Mo. 560. (4) An in- 
struction that plaintiff was entitled 
to recover all the extra labor and fuel 
spent because of the insufficiency of 
its water power. Eesley Light & 
Power Co. v. Commonwealth Power 


Co., 137 N.W. 663, 172 Mich. 78 (in- 
struction held not misleading). (5) 
An instruction on rental value. 


Straight Bros. Co. v. Chicago, M. & 
St. P. Ry. Co., 167 N.W. 705, 1838 Iowa 
934 (there is little, if any, difference 


may be rea-,; 


in the expression “value of the use 
of land’ and “rental value’). (6) A 
charge given for defendant that, if 
the overflow was caused partly by 
some act of a third party and partly 
by some act of defendant, but the 
evidence failed to show how much of 
the overflow was caused by defend- 
ant’s act, plaintiff could recover only 
nominal damages. Gillespie v. Wood- 
ward Iron Co., 96 So. 595, 209 Ala. 458. 
(7) Instructions that only as to such 
waters of the swamp drained as were 
permanent in character could the 
jury apply the law of drainage of 
permanent waters. Lahti v. Duluth, 
Mi & IN. Ry. Cos, 196" NEW 470) 157 
Minn. 338. (8) Instructions ‘limiting 
damages from flooding to injuries to 
crops where averments concerning 
permanent damage to lands were 
stricken. Louisville & N. R. Co. v. 
O’Flynn, 281 S.W. 174, 213 Ky. 346. 
(9) A charge that the damages to 
land by the erection of the dam is 
the value before and after the erec- 
tion. Sullivan v. Sullivan Power Co., 
96° Sih. 405, 2110 SiC? 282." (G10)! An 
instruction that the measure of dam- 
ages includes interest. Gulf, etc., R. 
Co. v. Calhoun, (Tex.Civ.App.) 24 S. 
W. 362. (11) An instruction on dam- 
ages for injury to crops claimed to be 
due to substitution of culvert and 
ditch for culverts constructed to take 
care of waters of a creek crossing a 
farm. Clark v. Detroit & M. Ry. Co., 
169 N.W. 8638, 204 Mich. 121. (12) An 
instruction as to the measure of dam- 
ages being the market value of crops 
at the time and place of overflow. 


Missouri, ete., R. Co. v. Hagler, (Tex.: 


Civ.App.) 112 S.W. 783 (held not mis- 
leading for using the word “‘place.’’) 
(18) An instruction, correctly de- 
fining the measure of damages where 
the cause of the injury is tem- 
porary, or where the damages arise 
solely from negligent construction of 
a permanent cause of injury. Louis- 
ville & N. R. Co. v. Stephens, 220 S. 
W. 746, 188 Ky. 1. (14) An instruc- 
tion authorizing recovery of the value 
of improvements on two acres which 
were washed into a stream through 
defendant’s negligence. Gulf, C. & S. 
F. Ry. Co. v. Felts, (Tex.Civ.App.) 135 
S.Ww. 719. (15). Instructions on the 
measure of damages, omitting the 
word “market” in referring to value, 
where they must have been under- 
stood to mean market value. St. 
Louis, I. M. & S. Ry. Co. v. Miller, 154 
S.W. 956, 107 Ark. 276. (16) An in- 
struction confining plaintiff's recoyv- 
ery to reasonable compensation for 
the diminution in value of the crops, 
giving the limit and amount as to 
each crop, and the limit as a whole, 
which was in substantial conformity 
to the rule that plaintiff’s measure of 
damages was the value of so much 
of the crops as were wholly destroyed 
while standing on the ground, and the 
depreciation in the value of the re- 


mainder. : Madisonville, H. & E. R. 
Co. svi Cates .12)7) SW 5988.) 138) Key. 
isi View oN comonlan ean YOY oat abe 


struction that, if the jury found for 
plaintiff, they should award such 
damages as would reasonably com- 
pensate plaintiff for any loss sus- 
tained by reasgn of any injury to the 
land by depreciation, if any, directly 
caused by the injury considering the 
reasonable market value immediate- 
ly before and immediately after the 
injury, not exceeding the amount 
claimed in the petition. Madison- 
Ville Hea Eine Onur NVI La cist 
W. 255, 144 Ky. 206 (held not mis- 
leading in view of the testimony of 
many witnesses on the question of 


damages as to the value of the land 
without the obstruction of the water 
and its value with the water obstruct- 
ed as it was). (18) An instruction 
that verdict must be for plaintiffs in 
such sum as the jury believe they 
have been damaged, not to exceed the 
amount sued for. Stone v. St. Louis, 
I. M. & S. Ry. Co., 129 S.W. 1074, 146 
Mo.App. 298 (held not objectionable 
as not stating specifically the measure 
of damages, where the evidence was 
confined to the damage to the crop of 
corn destroyed, and the charges of 
defendant called the jury’s attention 
specifically to the fact that plaintiffs 
were claiming damages for the de- 
struction of their crop). (19) An in- 
struction to find for defendants, if 
impossible to determine the part of 
the damage defendants caused. 
Brown>v. Jones, 278. P. 981, 130 Or: 
424. (20) Instruction which limited 
recovery to a landowner to damages 
resulting from insufficiency of a rail- 
road culvert in question to carry off 
water accumulated on his land after 
usual and ordinary rainfall as against 
a contention that it covered only wa- 
ter falling on land, the word “accumu- 
lating” not being synonymous with 
word “falling.” Hodgkin v. Louis- 
ville & N. R. Co., 264 S.W. 760, 204 Ky. 
Sook (21) Instruction, in an action 
for damages to crops from overflows, 
where the evidence fairly tended to 
show that the work of producing 
and harvesting the crops had been 
performed and it could not be said as 
a matter of law that the expense of 
production and harvesting should be 
deducted, which failed to require such 
deduction. Merkel _ y. Consumers’ 
Power Co., 189 N.W. 997, 220 Mich. 
128. (22) An instruction authorizing 
punitive damages. Woolston  v. 
Blythe, 251 S.W. 145, 214 Mo.App. 5. 
(23) A requested charge that no dam- 
ages could be awarded for injury to 
the crop during that year where tnere 
was evidence that plaintiff’s crops for 
the year prior to the suit were damag- 
ed as a result of deposits in the creek 
by defendant but no evidence as to 
the value of the crops. Tennessee 
Coal, Iron & R. Co. v. Franklin, 82 So. 
563, 17 Ala.App. 115 [cert den 82 So. 
893, 203 Ala. 697]. (24) Instruction 
that, in an action against a railroad 
for flooding of plaintiff’s land due to 
the construction of the railroad, the 
operation as well as the construction 
must be considered in estimating the 
damages. Gibbons vy. Southern I. Ry. 
& Power Co., 199 Ill.App. 154. 


[b] Instructions held erroneous or 
properly refused.—(1) In an action 
for impermanent damages to his land 
occurring from time to time, an in- 
struction not limiting recovery to 
such impermanent or temporary dam- 
ages as have accrued. Covert v. 
Chesapeake & O. Ry. Co., 100 S.E. 854, 
85 W.Va. 64. (2) An instruction as 
to damages, in an action for damages 
to real property resulting from de- 
fendants’ alleged negligence in flood- 
ing plaintiff's lands, which left the 
matter of damages to conjecture. 
Colorado Springs Rapid Transit Ry. 
Co. v. Albrecht, - 123° PB. 95%, -22.Coles 
App. 201. (38) An instruction on the 
measure of damages for overflow 
and form of verdict which referred to 
permanent damages, temporary dam- 
ages, and rent as if rent was some- 
thing distinct from temporary dam- 
ages, Louisville = & SNR iCowreve 
Hughes, 84 S.E. 451, 143 Ga. 206. (4) 
An instruction as to damages, stand- 
ing alone, without any criterion for 
the measure of damages. Chicago, 
St. L. & N. O. R. Co. v. Hoover, 143 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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form to the pleadings’* and the evidence.®® 


{§ 93] cc. Verdict and Findings. 
plicable to civil actions generally*® apply in actions 
for damages for injuries to property from flooding 
Special findings must not be inconsist- 


or flowage.§* 


S.vv. (70, 147 Ky. 33° Fmod 143-8. Ww. 
1199, 147 Ky. 645]. (5) A requested 
charge that the jury could find 
against defendant only for nominal 
damages where there was evidence 
sufficient to justify a finding of per- 
manent injury to  plaintiff’s land. 
Tennessee Coal, Iron & R. Co. v. 
Franklin, 82 So. 563, 17 Ala.App. 115 
[eert den 82 So. 8938, 203 Ala. 697]. 
(6) In an action against a railroad 
for flood damage to crop, for which 
it was only liable in part, an instruc- 
tion that the measure of plaintiff’s 
recovery was “fair and reasonable 
value of property destroyed, if any, 
REPS immediately before the time 
Ofeits destructionj =. 6. s and its 
value immediately after.” McAdams 
ve Chicaso; Rickcé& P.iRy.'Co.,9205) N. 
W. 310, 200 Iowa 732. 


{c] Permanent or temporary in- 
jury.—In an action to recover for 
land flooded by the illegal obstruction 
of a stream, if there is doubt whether 
the injury is permanent or temporary, 
the instruction on damages should be 
divided and one given on each head, 
and the jury instructed to say under 
which they find. North Jellico Coal 
Co. v. Trosper, 177 S.W. 241, 165 Ky. 
417 (the jury should be told that the 
measure of damages for temporary 
injury to flooded lands is the differ- 
ence between the rental value as 
flooded and such value immediately 
before any injury occurred, within 
five years before suit brought; for 
permanent injury, the difference be- 
tween the value of the land as in- 
jured and before any injury occur- 
ring within five years before suit 
brought, and not the difference be- 
tween the values of the land as flood- 
ed and as in its natural condition). 


84. [a] Instructions held proper. 
—(1) In an action for damages from 
overflow from inadequacy of the 
openings in a railroad embankment, 
an instruction as to the defective con- 
struction of a bridge was not errone- 
ous because no specific complaint of 
the bridge was made in the pleadings, 
where it applied to no defect except 
the inadequacy of the opening be- 
neath the bridge. Atchison, T. & S. 
Ry. Co.,-v. Hldridge, 139 BP. 254,41 
Okl. 463. (2) In an action for dam- 
ages from an overflow alleged to have 
been caused by improper construc- 
tion of defendants’ railroad, an in- 
struction to consider whether the wa- 
ter on the land, including what fell 
as rain and what was there as over- 
flow, would have run off in its natural 
course, is not erroneous as not con- 
fining the jury to the sources and 
character of overflow alleged in the 
petition. Sabine & E. T. Ry. Co. v. 
Broussard, 12) ‘S-w.. 1126; 75" Pex: 597. 

85. [a] Instructions held proper 
or erroneously refused.—(1) Instruc- 
tion as to.the location of the high- 
water mark in 1844, in an action for 
damages for overflowing plaintiff's 
land by increasing the height of a 
milldam, in which defendant claimed 
a prescriptive right to fiow the land, is 
proper. La Roque v. Kennedy, 72 S. 
BH. 454, 156 N.C. 360 (in an action for 
damages for overflowing land by in- 
creasing the height of a milldam, in 
which defendant claimed a prescrip- 
tive right to flow the lands, it was 
held that there was evidence of a user 
by defendant long enough to give him 
an easement in the land overflowed, so 
as to authorize the submission of that 
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question). (2) Although Acts 27th 
Leg. p 283 ¢ 117 gives a right of ac- 
tion to anyone owning land adjoin- 
ing a railroad right of way on which 
Johnson grass is permitted to go to 
seed, in an action against a railroad 
company for overflowing land, it was 
not error to instruct that no damages 
should be allowed for washing of such 
grass on plaintiff's land, unless it was 
caused by diversion of water from its 
natural course, where plaintiff per- 
mitted Johnson grass to go to seed 
on his land, suit not being based on 
the statute, and the evidence not 
showing that the company had per- 
mitted such grass to go to seed on its 
right of way. Bangle v. Missouri, 
Koonin yao Loti exact (Lex O1ys 
App.) 140 S.W. 374. (3) In an ac- 
tion by a landowner against a rail- 
road company for flooding his farm, 
evidence was held to justify a charge 
that there were permanent waters in 
the swamp which plaintiff claimed 
was so drained as to flood the farm. 
Lahti v. Duluth, M. & Ne Ry. Co., 196 
IN Wis 4 (Oe tS ever. 13'3'8.0 GL) inte 
lessee’s action for damage from flood- 
ing, 2n instruction that the lease gave 
an uncertain description of the leased 
premises was held not error, in view 
of the description therein. Brown v. 
Jones, 278 P. 981, 130 Or. 424. 


[b] Instructions held improper or 
properly refused.—(1) Instructions 
on the issue whether the injury from 
the flooding of the land before plain- 
tiff acquired it was permanent or con- 
tinuing were held inconsistent and 
misleading, since not in issue, and 
plaintiff could not recover for such 
injury in any case. Irvine v. City of 
Oelwein, 150 N.W. 674, 170 Iowa 653, 
L.R.A.1916E 990: (2) Where, iin an 
action for constructing a railroad em- 
bankment obstructing water, the is- 
sue was whether the damages result- 
ed from the obstruction of a water- 
course or from an interference with 
surface water, instructions authoriz- 
ing a recovery unless the company 
showed that the construction of the 
embankment did not cause the injury 
and ignoring the point as to surface 
drainage were unauthorized. Ala- 
bama & M. R. Co. v. Beard, 48 So. 405, 
93 Miss. 294. (3) An instruction as to 
user is properly refused where there 
is no evidence of user. HWmery v. 
Raleigh, etce., R. Co., 9 S.E. 139, 102 
NIG. 209, Tl Anis sR (27 latiald Sie. 
162, 105 N.C. 44, 45]. (4) An instruc- 
tion using the word “property” was 
held misleading where the evidence 
was limited to damage to crops only. 
Tosini v. Cascade Milling Co., 117 N. 
WielOs 7. 220SiD? 307. 8605) * In¢an “ac- 
tion against a railroad company for 
damages from flooding of lands re- 
sulting from defendant’s negligent 
construction of a bridge, where the 
evidence is not sufficient to require an 
instruction on plaintiff's contributory 
negligence in failing to remove ob- 
structions consisting of trees and 
drift from the channel of a creek, it 
need not be given. Ft. Worth & D. 
C. Ry. Co. v. Speer, (Tex.Civ.App.) 212 
S.W. 762. (6) In an action for injury 
to growing crops by damming up a 
watercourse and causing an overflow, 
with a general denial and some evi- 
dence that another branch had over- 
flowed, but no evidence as to the con- 
dition of the crops or damage thereto 
by such other overflow, or as to the 
time thereof, the refusal of defend- 
ant’s requested instruction that he 


[67 C.J.] 749 


ent with themselves,’ should be responsive to the 
interrogatories,*® and answers to interrogatories and 
the general verdict should not be inconsistent or ir- 
reconcilable.°® Findings must not be in disobedience 


would, not be liable for such other 
overflow contributing to damage was 
not error. Castle v. Reeburgh, 181 P. 
297, 75 Okl, 22. 


86. See Trial §§ 846-979. 


87. See cases infra this note; 
notes 88—93. 


fa] Finding construed.—Where 
both parties in an action for damages 
to mill property and water rights in- 
sist on appeal that it was tried on the 
sole theory that the proper measure 
of damages was the cost of removal 
of the deposits in plaintiff’s millpond 
and overflowed lands, where the 
whole evidence supports such theory, 
and where the trial judge in his writ- 
ten opinion states that the evidence 
as to the cost of such removal is the 
basis of his finding, a finding in part 
that the acts complained of diminish- 
ed the value of plaintiff's property 
to a certain amount, which amount 
included past damages for additional 
use of steam and destruction of ice 
field for one season, will not be con- 
strued as a finding of permanent dam- 
age to plaintiff’s property, but as a 
finding of the reasonable cost of re- 
storing the property to its former 
condition. Lepper v. Wisconsin Sug- 
ar Co., 128 N.W. 54, 131 N.W. 985, 146 
Wis. 494. 


[b] Finding held not material— 
In an action for injuries caused by 
the breaking of defendant’s dam, civil 
engineers testified for defendant that 
they had previously examined the 
dam and reported it safe, but it ap- 
peared on cross-examination that, 
when the engineers made the exami- 
nation, they were not told of freshets 
which had previously occurred in the 
river. The trial court refused to find 
this fact at plaintiff’s request, but it ' 
found from evidence, other than that 
of these witnesses, that the dam was 
not insufficient, and it was held that, 
even if defendant was negligent in 
failing to inform the engineers of the 
prior freshets, under the court’s find- 
ing, such negligence did not contrib- 
ute to plaintiff’s injury, and hence 
the requested finding was not ma- 
terial and was properly refused. 
Bridgeport v. Bridgeport Hydraulic 
Co., 70 A. 650, 81 Conn. 84. 

88. Adtna Mill & Elevator Co. v. 
Atchison, To & eS. cha Rye Con. 130 aE 
686, 89 Kan. 38. 


and : 


89. Indiana Co-op. Canal Co. v. 
Gray, (Tex.Civ.App.) 184 S.W. 242. 
[a] Thus, in an action for inju- 


ries to land by water from defend- 
ants’ embankment, the jury should be 
required to answer as to the condi- 
tion of the land at the time of ‘trial 
or before that time. Indiana Co-op. 
Canal Co. v. Gray, (Tex.Civ.App.) 184 
S.W. 242. 


90. Cleveland, ‘C.)C. & Ste Le nye 
Co. v. Woodbury Glass Co., (Ind.App.) 
120 N.H. 426. 


[a] Answers held not irreconcila- 
ble with general verdict.—(1) Where 
the evidence shows that defendant 
had placed piles in the bed of a stream 
causing the course of the stream to 
be deflected to plaintiff's land, an- 
swers to interrogatories that a large 
part of the damage was caused by 
natural overflow, and a part by the 
washing away of the soil, were not 
irreconcilable with general verdict for 
plaintiff. Southern Ry. Co. v. Fried- 
ley, 100 N.E. 481, 52 Ind.App. 192. 
(2) A landowner’s recovery on gener- 
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of instructions.°! Where the flooding of land ren- 
dered part utterly worthless and destroyed crops 
on the whole tract, the jury, having been properly 
instructed as to the measure of damages, are not 
bound to return separate verdicts for each element of 
damage.°? A finding that a flood was not an act of 
God does not compel the conclusion that defendants 
were liable for the damages caused by the flood, 
since there still remained the question whether the 
flooding which caused the damage was attributable 
to the negligence of defendants.°? 


[§ 94] (k) Judgment. The judgment, in an ac- 
tion for damages for flooding or flowage, must be 
sustained by the findings. Where special find- 
ings supported by evidence are inconsistent with the 
verdict, the court may disregard the verdict and ren- 
der judgment in accordance with the special find- 
ings.°® Where a riparian owner recovered a judg- 
ment against a sanitary district for flowing his lands, 


al verdict for damages by overflow of :ground of 
a stream obstructed by defendant 


that the overflow was an act of God, | 266 

where the answers to interrogatories, 96. 
which showed that an opening for 
passage of waters was built, failed to 
show that it was properly maintain- 
ed, or was adequate, so as to show 93. 


Miller v. 
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inconsistency and may 
grant judgment for defendant. ; 
could not be defeated on the theory | v. Baltimore & O. R. Co., 15 Ohio App. Pa. 


Chicago 
Dist., 90 N.B. 1, 242 Lil. 321. 
97. See statutory provisions. 


ee 


payment of the judgment did not entitle the district 
to a provision vesting in it the title to the land so 
flowed.°° 


Abatement. In some jurisdictions statutory pro- 
visions enable the court, in its discretion, on render- 
ing judgment in an action on the case for a nuisance, 
to issue.a warrant to abate the nuisance;®* but a 
dam will not be abated in this way where it appears 
that plaintiff may obtain adequate relief without it.°8 


[§ 95] (8) Injunction—(a) In General. An ac- 
tion to abate a dam because of flowage is an action 
to abate a nuisance, and has been regarded as an 
equitable remedy;°® but if damages are also sought, 
it has been considered as of a mixed nature, being 
both legal and equitable.t Equity has jurisdiction 
to prevent, by injunction, the flooding or flowage 
of lands or other injury to property by the unlawful 
erection and maintenance of a milldam or other 
obstruction,” by raising a dam above the height at 


York Rubber Co., 24 Hun 172 [aff 90 
N.Y. 30, 15 N.Y.Wkly.Dis. 343]. 


Colket v. Verner, 84 A. 1775, 
236 Pa. 285. 


R.I.—Sprague v. Rhodes, 4 R.I. 301. 


Tenn.—Lassater v. Garrett & 
Brown, 4 Baxt. 368. 


Steele 


Sanitary 
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that the act of God was the sole cause 
of damage. Cleveland, C., C. & St. L. 
Ry. Co. v. Woodbury Glass Co., (Ind. 
App.) 120 N.H. 426. (38) A finding 
that water below a dam was almost 
as high as above the dam is not con- 
flicting with a finding that defend- 
ant’s dam caused fiooding of plain- 
tiff's land. Broughton v. Kansas 
Flour Mills Corporation, 18 P.(2d) 
120, 136 Kan. 730. 


91. Pfannebecker v. Chicago, R. I. 
& P. Ry. Co., 226 N.W. 161, 208 Iowa 
Wi 2s 

[a] Rule applied.—The jury’s dis- 
obedience of instructions not to al- 
low damages for crop injuries from a 
creek’s overflow is error, in the ab- 
sence of a basis to say that the creek 
did not overflow. Pfannebecker v. 
Chicago, R. . & P. Ry. Co., 226 N.W. 
161, 208 Iowa 752. 


92. Southwestern Portland Cement 
Co. v. Kezer, (Tex.Civ.App.) 174 S. 
W. 661. 

93. Wikland v. Casey, 290 F. 880. 


94. Schwab v. Charles Parker Co., 
11 A. 183, 55 Conn. 370. 

[a] Thus, in an action for damag- 
es from flooding of plaintiff's land, 
caused by defendant’s dam maintain- 
ed below in a stream through the 
land, judgment for defendant is not 
sustained by findings which either 
based the judgment on express grant, 
which could not affect plaintiff, or 
based judgment on prescriptive right, 
but found none of the elements of 
such right. Geiger v. Divine, 184 N. 
Y.S. 532, 193 App.Div. 545 [rev 167 
N.Y.S. 263]. 


95. Steele v. Baltimore & O. R. Co., 
15 Ohio App. 266. 

[a] Rule applied.—Where special 
findings of fact made in such an ac- 
tion for damages to land from over- 
flow of a stream are to the effect that 
the flood was unprecedented and that 
there had been no overflow of plain- 
tiff’s land prior to that time, and these 
findings are clearly supported by the 
evidence, but a verdict has been re- 
turned awarding damages because of 
such overflow, the court is justified 
in disregarding the verdict on the 
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433, 46 Kan. 170. 
1. Finch v. Green, 16 Minn. 355. 


2. Ala.—McCary v. McLendon, 70 
Sone Vib, dOs= Ala. 1497+ Central ot 
Georgia R. Co. v. Champion, 49 So. 
415, 160 Ala. 517; Hendricks v. John- 
son, 6 Port. 472. 


Cal.—Allen v. Stowell, 79 P. 371, 
ee 666, 104 Am.S.R. 80, 68 L.R. 


Rit ee v. Minor, 73 Ga. 
4, 


Ill.—Deterding v. Central Illinois 
Public Service Co., 145 N.E. 185, 313 
Til. 562 [aff 231 DllApp. 542). 

Iowa.—Falcon v. Boyer, 142 N.W. 
427, 157 Iowa 745; Troe v. Larson, 
Sere aes 179, 84 Iowa 649, 35 Am.S.R. 


Kan.—Gentry v. Weaver, 288 P. 745, 
130 Kan. 691. 


Ky.—Judd v. Blakeman, 195 S.W. 
119, 175 Ky. 848. 


Md.—Fahnestock v. Feldner, 56 A. 
785, 98 Md. 335. 


Mass.—Crittenden v. Field, 8 Gray 
621; Bemis v. Upham, 13 Pick. 169. 


Mich.—Stone v. Roscommon Lum- 
ber Co., 26 N.W. 216, 59 Mich. 24; 
Treat v. Bates, 27 Mich. 390; White 
v. Forbes, Walk. 112. 


pa Bape v. Green, 16 Minn. 


Miss.—Board of Sup’rs of Quitman 
County v. Carrier Lumber & Mfg. Co., 
60 So. 326, 103 Miss. 324. 


Mo.—Arnold v. Klepper, 24 Mo. 273; 
Scheurich v. Southwest Missouri 
Light Co., 84 S.W. 1008, 109 Mo.App. 
ae Smith v. Musgrove, 32 Mo.App. 


Neb.—Nelson v. Wirthele, 130 N.W. 
257, 88 Neb. 595. 


N.J.—Carlisle v. Cooper, 21 N.J.Eq. 
576. 


N.Y.—Adams v. Popham, 76 N.Y. 
410; Howard v. Buffalo, 122 N.Y.S. 
1095, 151 Alpp.Div;, 198 [afii135 N.Y.S. 
303, 151 App.Div. 198 (rev 105 N.E. 
426, 211 N.Y. 241)]; Rothery v. New 


Bemis’ = vam Clarkes 1 loemintCl, Vt.—Town of Bristol v. Palmer, 74 
(Mass.) 452. A. 332, 82 Vt. 54, 31 L.R.A.N.S. 881. 
99. Drinkwater vy. Sauble, 26 P. Va.—Masonic Temple* Assoc. v. 


Banks, 27 S.E. 490, 94 Va. 695; Miller 
v. Trueheart, 4 Leigh (31 Va.) 569. 


Wash.—Hastie v. Jenkins, 101 P. 
495, 53 Wash. 21 


Wis.—Ulrich v. Hull, 17 Wis. 424; 
Sheldon v. Rockwell, 9 Wis. 166, 76 
Am.D. 265. 


Ont.—Atty.-Gen. v. Wynne, 2 Ont. 
W.R. 1132; McNab v. Taylor, 34 U.C. 
Q.B. 524. 


“The law does not allow a person, 
by a series and succession of tres- 
passes, to completely destroy ‘anoth- 
er’s property, and then turn the latter 
over to his action of trespass to re- 
cover his damages; but equity, when 
appealed to, will interfere, and pre- 
vent the actual or threatened injury 
at any period in its perpetration 
wherever the remedy at law is in- 
adequate.” Stone v. Roscommon 
Taher Co., 26 N.W. 216, 219, 59 Mich. 


“Tt is also true that, if an embank- 
ment is erected across a water course, 
thus obstructing the natural flow of 
the water and causing it to flood or 
flow back and accumulate on the 
lands of an upper proprietor, causing 
injury to them, and the injury is, in 
its very nature and character, contin- 
uous or constantly recurring, not 
temporary and fugitive, a case for the 
interference of a court of chancery is 
presented, to abate a nuisance by its 
injunctive power. The jurisdiction 
of the court in such cases rests upon 
the theory of irreparable injury, for 
which legal remedies do not afford 
adequate redress and against which 
a court of equity only can afford re- 
lief .and_ protection.” Central of 
Georgia R. Co. v. Champion, 49 So. 
415, 416, 160 Ala. 517. 


[a] MTlustrations.—(1) A prohibi- 
tory injunction will issue against the 
threatened damming of the natural 
flow of a stream, to the detriment of 
another, by causing overflows and a 
mandatory injunction to remove the 
cause when some injury has been 
done. Island Reclamation District 
No. 776 v. Floribel Alfalfa Syndicate, 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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which defendant is entitled to maintain it,? by keep- 
ing it closed at a season of the year when by law it 
should be open,* or by flowing land beyond the ex- 
tent acquired by prescription;® and this remedy is 
available not only to restrain the continuance of 
an obstruction already constructed,® but also to pre- 


140 P. 4, 167 Cal. 467. (2) Where the 
owner of a servient estate erected a 
dam across a creek, raising the wa- 
ters on the dominant estate, the in- 
jury was permanent and constantly 
recurring, so equity would intervene 
to abate the nuisance, in order to pre- 
vent irreparable injury and a multi- 
plicity of suits. McCary v. McLen- 
aon, (0."S0. sb, 195, Alay 49% ViC3) 
Where defendant, a lower riparian 
proprietor, constructed a dam so as 
to turn waters of the stream through 
a ditch to establish another channel 
and reclaim certain land, and the ef- 
fect was to cause the waters to back 
up over plaintiff's land, destroy a 
ford, etce., plaintiff was entitled to re- 
strain the continuance of the dam. 
Bramley v. Jordan, 133 N.W. 706, 153 
Iowa 295 (the right of an upper ri- 
parian proprietor to have water leave 
his estate at its lowest level is a cor- 
poreal right, which he is entitled to 
enforce). (4) Under a statute for- 
bidding the maintenance of obstruc- 
tions in creeks connecting with pub- 
lic ditches or ditch, injunctive relief 
is authorized against a railroad which 
by construction of an embankment 
with insufficient openings obstructs 
such creeks or ditches. Louisville & 
N. R. Co. v. Franklin, 186 S.W. 643, 
170 Ky. 645. (5) On a bill in equity 
to enjoin a riparian owner on one 
side of a stream from erecting a wall 
higher than that on the opposite side 
increasing overflow upon land on the 
opposite side in flood time, injunc- 
tion compelling the removal of the 
wall so far as it barricaded the nat- 
ural flow over defendant’s land was 
proper. Ferry v. Wedge, 104 A. 671, 
261 Pa. 520. (6) Where defendant 
built a levee to reclaim farm land, 
if the injury from the levee’s retain- 
ing flood waters for a longer time on 
plaintiff's land is tangible and defi- 
nite, he may demand that he be saved 
from it by injunction, although to 
save him will defeat the reclamation 
project of defendant. Black v. Esch- 
er, 173 N.W. 50,.186 Iowa 554. - (7) 
One who insufficiently tiles a stream 
and fills it in may be required by an 
upper owner to remove the tiling and 
open the stream. Harriman v. Finan, 
133 N.Y.S. 1034. (8) Regardless of 
ability to respond in damage, the 
owner of a servient estate inay be en- 
joined from maintaining an obstruc- 
tion in a watercourse, causing ordi- 
nary flood waters to injure the dom- 
inant estate. McLeod v. Spencer, 159 
P. 326, 60 Okl. 89. 

[b] Injury to health.—(1): If the 
building of a dam results in the ac- 
cumulation of stagnant water which 
will cause sickness to near-by resi- 
dents, it is ground for injunction. 
Norwood v. Dickey, 18 Ga. 528. (2) 
But a threatened injury to the health 
of the neighborhood or to the public 
health in general does not authorize 
an injunction at the suit of a private 
owner (Vail v. Mix, 74 Ill. 127), (3) 
except where he himself is affected 
in common with others (Whitfield v. 
Rogers, 26 Miss. 84, 59 Am.D. 244). 


[c] Rule that past or completed 
act is not ground for a mandatory or 
preventive injunction does not apply, 
since it is not only the building, but 
the continuance or maintenance of 
the dam which is the act complained 
of. Troe v. Larson, 51 N.W. 179, 84 
Iowa 649, 35 Am.S.R. 336. 


[d] aw and equity exercise con- 
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current jurisdiction in cases of inju- 
ries to riparian rights by interfer- 
ence with the course of a stream, but 
equity furnishes the more adequate 
remedy because it prevents a multi- 
plicity of suits. Reid v. Anderson, 6 
Lanc.L:Rev. (Pa.) -26. 


Le] Jurisdiction of commission.— 
Unlawful obstruction of the natural 
flow of water by a dam is an inva- 
sion of a dominant owner’s property, 
which calls for protection by courts, 
not by the commerce commission un- 
der its power to regulate the offending 
corporation in matters of rates, etc. 
Deterding v. Central Illinois Public 
Service Co., 145 N.B. 185, 313 Ill. 562 
[aff 231 Ill.App. 542]. 


3. Ga.—Minor v. De Vaughn, 72 
oa 208; Norwood v. Dickey, 18 Ga. 


Iowa.—Watt v. Robbins, 142 N.W. 
387, 160 Iowa 587. 

Mass.—Knapp v. Douglas Axe Co., 
3 Allen 1. 

Mich.—Brockway Vv. Hydraulic 
Power & Light Co., 141 N.W. 693, 175 


Mich. 339. 

Neb.—Stumbo vy. Seeley, 36 N.W. 
487, 23 Neb. 212. 

N.J.—Longwood Valley R. Co. v. 


Baker, 27 N.J.Eq. 166. 


Wie egret Sony, Viarwonaton, 19 2 Wis: 

[a] Use of flashboards may be en- 
joined. Knapp v. Douglas Axe Co., 13 
Allen (Mass.) 1; Woelpper v. Penn- 
sylvania Water & Power Co., 95 A. 
UL7, 250 Pa. 559. 


[b] Rebuilding dam to increased 
height.—(1) Under the Milldam Act, 
containing no inhibition on a riparian 
owner’s maintaining an action for in- 
juries caused him by overflowage of 
a river by a dam of greater height 
than authorized, a riparian owner so 
injured could sue to restrain reérec- 
tion of the unauthorized dam, which 
had been washed out, and for damag- 
es for overflowages caused by it. 
Johnson v. Centerville Milling Co., 
156 N.W. 82, 37 S.D. 1. (2) Where a 
corporation was authorized under the 
Milldam Act to raise a dam to a 
height of ten feet, and, by means of 
flashboards, it exceeded such height, 
so that water was set back upon a 
riparian owner’s land, flooding it and 
causing destruction to crops, the 
injuries were of such a continuing 
nature that injunction would lie to 
restrain replacing such dam at the il- 


legal height after washing out. 
Johnson vy. Centerville Milling Co., 
supra. 


4 Hill v. Sayles, 12 Cush. (Mass.) 
454. 


5. <A. P. Cook Co. v. Beard, 65 N.W. 
518, 108 Mich. 17. 


6 U.S.—Oroville v. Indiana Gold 
Dredging Co., 165 F. 550. 


Ala.—Farris & McCurdy v. Dudley, 
78 Ala. 124, 56 Am.R. 24. 


Cal.—Wixon v. Bear River, BS 
Min: <Co., 24° Cal. 1367, 86 °Am:.D: : 
Tuolumne Water Co. v. Chapman, 8 
Cal. 392;. Hull v.) King, 8 Caln336; 
Sper v. Kilham, 8 Cal. 77, 68 Am.D. 

0. 


Conn.—Mason v. Hoyle, 14 A. 786, 
56 Conn. 255; Adams v. Manning, 48 
Conn, 477. 


Md.—Fahnestock v. Feldner, 56 A. 


etc 
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vent the erection of an obstruction which is threat- 
ened;* equity will not interfere where there is an 
adequate remedy at law;* but the fact that plaintiff 
could secure damages, in an action at law, for perma- 
nent injury, is not enough to show that his remedy 
at law is adequate.® 


Where the trespass is econtinu- 


785, 98 Md. 335; Lamborn v. Coving- 
ton Co., 2 Md.Ch. 409. 


Mass.—Brace v. Yale, 99 Mass. 488. 


Mich.—Koopman vy. Blodgett, 38 N. 
W. $49, 70 Mich. 610, 14 Am.S.R. 527. 

Mo.—Scheurich v. Southwest Mis- 
souri Light Co., 84 S.W. 1003, 109 Mo. 
App. 406. 

N.H.—Roberts v. Claremont 
CEC in COMED OU Ace OL Om arome Nid geeliaie 


enpaiitae 3: v. Hancock, 36 N.J.Eq. 


; 


‘N.Y.—Brown v. Ontario Tale Co., 
80, N.Y.S.) 8377). (81 AppiDive 2 Te: 


Okl.—Jefferson v. Hicks, 102 P. 79, 
23 Okl. 684, 24 L.R.A.N.S. 214 [mo- 
tion den 126 P. 739, 33 Okl. 407, 41 
L.R.A.N.S. 1053]. 


Or.—Kane v. Littlefield, 86 P. 544, 
48 Or. 299. 
oy cave ok v. Kuder, 15 Pa.Super. 
S.C.—Mason v. Apalache Mills, 62 
S.E. 399, 871, 81 S.C. 554. 
Eng.—Robinson v. Byron, 1 Bro.Ch. 
588, 28 Reprint 1315; Dewhirst v. 


Wrigley, Coop.Pr.Cas. 319, 47 Re- 
print 525. 

7. Ala.—Ogletree v. McQuaggs, 67 
Ala. 580, 42 Am.R. 112. . 

Cal.—Conkling v. Pac. Imp. Co., 25 
P. 399, 87 Cal. 296. 

Ind.—Lake Erie, etc, R. Co. v. 
Young, 35 N.E. 177, 135 Ind. 426, 41 
Am.S.R. 430. 

Iowa.—Moore v. Chicago, etc., R. 
Co., 39 N.W. 390, 75 Iowa 263. 

Miss.—Whitfield v. Rogers, 26 
Miss. 84, 59 Am.D. 244. 

N.Y.—Rochester v. Erickson, 46 


Barb. 92 


Or.—Union Light & Power Co. v. 
Lichty, 71 P. 1044, 42 Or. 563. 


‘Pa.—Hornberger v. Bisher, 30 Pa. 
Dist. 761; Sanger v. Philadelphia, 10 
Phila. 338. 


Va.—Carpenter v. Gold, 14 S.E. 329, 
88 Va. 551. 

Wash.—Winsor v. Hanson, 
710, 40 Wash. 423. 


Wis.—Kimberly, etc., Co. v. Hewitt, 
44 N.W. 3038, 75 Wis. 371. 


[a] It is proper to enjoin a coun- 
ty from erecting a levee or dam 
across a stream, except in the exer- 
cise of the power of eminent domain, 
where it appears that it will injure 
complainants. Leflore County v. Can- 
non, 33 So. 81, 81 Miss. 334. 


8 Colo.—West Elk Land & Live 
Sips Co. v. Telck, 205 P. 270, 71 Colo. 


S2ipes 


Me.—Denison Paper Mfg. Co. v. 

Robinson Mfg. Co., 74 Me. 116. 

Nite Soy ca ees v. Ames, 22 Pick. 
Miss.—Thomas v. Calhoun, 58 Miss. 
Mo.—Welton v. Martin, 7 Mo. 307. 
N.H.—Bassett v. Salisbury Mfg. Co., 

47 N.H. 426. 

N.Y.—Avery v. Empire Woolen Co., 

82 N.Y. 582. 

Ohio.—Crawford v. Miller, 19 Ohio 

Cir.Ct.N.S. 421, 2 Ohio A. 244. 

9. Falcon v. Boyer, 142 N.W. 427, 

157 Iowa 745; Troe v. Larson, 51 N.W. 

179, 84 Iowa 649, 35 Am.S.R. 336; 
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ous, equity will entertain jurisdiction to prevent a 
multiplicity of suits.1° The construction of a dam 
will not be enjoined as a public or private nuisance 
where being constructed under express legislative au- 
thority and therefore being lawful per se;1! but al- 
though structures obstructing the stream were law- 
fully built, subsequent acts of defendant may make 
them unlawful structures, the maintenance of which 
may be enjoined.t? While plaintiff may have lost 
his right to injunetion by preseription,!* if defend- 
ant’s subsequent acts cause the flowage, he may be 
enjoined. An injunction will not lie to restrain the 
obstruction of a natural watercourse where the wa- 
ters obstructed were no part of any natural water- 
course,+® nor can an injunction be obtained where the 
obstruction was a natural one, unless defendant pre- 
vented its removal.'® Complainant must have suffi- 
cient title to the land to enable him to sue for in- 
junetion.t? Where a tenant creates the obstruction, 
the owner of the premises is not lable in a suit for 
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authority or with his knowledge and consent.** One | 
who seeks equitable relief for flooding of his land 
must do equity.?® 


Joinder of actions. 
for an injunction or 
action for damages.?° 


[§ 96] (b) Nature and Extent of Injury. Com- 
plainant must show an irreparable injury, present or 
threatened, for which an action at law will not fur- 
nish an adequate remedy,?! and a continuance or 
recurrence of which is reasonably to be feared ;?? 
but a showing that he could not avoid injury without 
large expense and without himself maintaining a nui- 
sance is sufficient.2* That the injury from the set- 
ting back of water by a dam is small will not prevent 
the maintenance of the suit.24 However, where 
plaintiff’s injury is slight and an injunction would 
do him little good but great harm to defendant, an 
injunction will not be granted ;”> but where plaintiff's 
injury is substantial and defendant will suffer little 


It is proper to join an action 
abatement of a dam with an 


injunction and damages unless it was done by his 


Louisville & N. R. Co. v. Franklin, 
186 S.W. 6438, 170 Ky. 645; Whitling 
Ven cbyler, 061) IN Es ooo le l Olio: jst: 
125; Town of Jefferson v. Hicks, 102 
P. 79, 23 Okl. 684 [motion den 126 P. 
739, 33 Okl. 407, 41 L.R.A.N.S. 1053]. 

10. Winhold v. Finch, 122 N.E. 53, 
286 Ill. 614; Judd-v. Blakeman, 195 
S.W. 119, 175 Ky. 848; Schwarzen- 
bach v. Electric Water Power Co., 92 
N-Y.S. 187; 101 App. Div. 345 [aff 76 N. 
BE. 1108, 184 N.Y. 546]. 


11. Tucker & Carter Rope Co. v. 
Southern Aluminum Co., 81 S.E. 771, 
165 N.C. 572. 


12.” Howard v. City of Buffalo, 122 
N.Y.S. 1095, 151 App.Div. 198 [aff 135 
N.Y.S. 303, 151 App.Div. 198 (rev 105 
N.E. 426, 211 N.Y. 241)]. 

fa] QDilustration.—Where a rail- 
road which crossed a river on an open 
trestle and bridge over the channel 
and low ground, forming a part of the 
channel in time of ordinary floods, 
filled in ‘the trestle and dumped stone 
into the channel under the bridge, and 
thereby rendered the channel insuffi- 
cient to take care of the water in time 
of ordinary flood, the erection of the 
embankment made the bridge abut- 
ments and piers unlawful structures 
and a nuisance, authorizing relief in 
equity by an owner of land damaged 
by floods in consequence _ thereof, 
Howard v. City of Buffalo, 122 N.Y.S. 
1095, 151 App.Div. 198 [aff 135 N.Y.S. 
303, 151 App.Div. 198 (rev 105 N.E. 
“OG wo lelINE is el). 


13. See supra § 47. 


14. Howard y. City of Buffalo, 122 
N.Y.S. 1095, 151 App.Div. 198 [aff 135 
N.Y.S. 303, 151 App.Div. 198 (rev 105 
N.E. 426, 211 N.Y. 241)]. 


[a] Dlustration. — Notwithstand- 
ing prescriptive rights to maintain 
a bridge, where a railroad maintain- 
ing a bridge over a river filled up the 
channel under its bridge with stone, 
and thereby interfered with the flow 
of the water under the bridge, and the 
act of the railroad was committed 
within twenty years, a mandatory in- 
junction may issue at the suit of an 
owner of land, damaged by ordinary 
‘floods in consequence of the obstruc- 
tions, for the removal thereof, and to 
compel the railroad to restore the 
river channel to its former condition. 
Howard y. City of Buffalo, 122 N.Y.S. 
1095, 151 App.Div. 198 [aff 135 N.Y.S 
303, 151 App.Div. 198 (rev on other 
grounds 105 N.E. 426, 211 N.Y. 241)]. 


15. Burkett v. Bayes, 187 P. at4,,| 
78 Okl. 8. 
16. Boone v. Wilson, 188 S.W. 


1160, 125 Ark. 364. 


17. Scofield v. Scheaffer, 116 N.W. 
210, 104 Minn. 1238. 


18. Maxwell v. Shirts, 61 N.E. 754, 
27 Ind.App. 529, 87 Am.S.R. 268. 

19. Thompson v. McDougal, 175 P. 
157, 103 Kan. 373. 

[a] Rule applied.—One negligent- 
ly permitting a break in a natural riv- 
er bank to occur and exist on his land, 
and obstinately refusing to allow 
defendants to mend it, took such un- 
reasonable and inequitable attitude as 
not to be entitled to enjoin them from 
maintaining a levee, although delay- 
ing the flow of escaping waters over 
plaintiff’s land. Thompson v. 'Mc- 
Dougal 175 P. 157) 103 Kan 3i3; 


20. Drinkwater v. Sauble, 26 P. 
433, 46 Kan. 170; Finch v. Green, 16 
Minn. 355. 

21. Conn.—Smith v. 
oRolnConn. 511, 


Md.—Nicodemus v. Nicodemus, 41 
Md. 529. 


BA TAL hte v. Sanborn, 45 N.H. 


N.J.—McNeal v. Assiscunk Creek 
Meadow Co., 37 N.J.Eq. 204; Colwell 
v. May’s Landing Water Power Co., 
19 N.J.Eq. 245; Quackenbush vy. Van 
Riper, 3 N.J.Eq. 350, 29 Am.D. 716. 

N.Y.—Rochester y. Curtiss, Clarke 
336. 


PA tem hl ce v. Strickland, 55 N.C. 


Or.—Krause v. Oregon Steel Co., 77 
Pi Rocy. 4D OLrwouvos SUnmion Lighting 
Power Co. v. Lichty, 71 P. 1044, 42 
Or. 5683; Esson v. Wattier, 34 P. 756, 
KON I 


Can.—Chambly Mfg. 
34 Can.S.C. 502. 


22. Whitehair v. Brown, 102 P. 783, 
80 Kan. 297, 18 Ann.Cas, 216. 


[a] Thus, assuming that the right 
acquired by maintenance of ‘a dam for 
the period of limitation is not meas- 
ured by its height, but by actual ex- 
tent to which it has caused overflow of 
riparian lands, a showing made by a 
landowner that it has recently caused 
temporary flooding of his property 
greater than before does not neces- 
sarily entitle him to injunction, but 
he must also show reasonable ground 


King, 23) A: 


92 


Co. v. Willet, 


to fear recurrence of such overflow so 
frequent as seriously to affect the 
value of his land, or other considera- 
tions rendering remedy at law in- 
adequate. Whitehair v. Brown, 102 P. 
783, 80 Kan. 297, 18 Ann.Cas. 216. 


23. Farris & McCurdy v. Dudley, 
78 Ala. 124, 56 Am.R. 24. 


24. Guynn v. Wabash Water & 
Light Co., 104 N.E. 849, 181 Ind. 
486. 

25. U.S.—Washington Water Co. v. 


Parrett, (9gk. (Za) 915: 


Mich.—Beaverton 
Wolverine Power Co., 222 N.W. 708, 
245 Mich. 541; Miller v. Cornwell, 38 
N.W. 912, 71 Mich. 270;- Fox v. Hol- 
comb, 32 Mich. 494. 


N.Y.—McCann vy. Chasm Power Co., 
105 N.E.' 416,417, 211 N.Y. 300. 


S.D.—Huckert v. Maynard, 186 N. 
W. 956, 45 S.D. 250. 


Tex.—Kuehler v. Texas Power Cor- 
poration, (Civ.App.) 9 S.W.(2d) 435. 


Ont.—Hagegerty v. Latreille, 29 Ont. 
L. 300, 14 Dom.L.R. 532. 


“In ‘the present case the plaintiffs 
have no equities and no larger or oth- 
er claim than that an invasion of a 
technical and profitless legal right 
should be corrected. One of them con- 
structed the dam by which the in- 
vasion was caused, and the others 
were, as stockholders of the defend- 
ant, parties to such construction in 
a substantial sense. They bought the 
lands with complete knowledge that 
the continuing trespasS was upon 
them and of its cause and extent. 
Their predecessors in title had not at 
any time complained of the dam or its 
effects. They had sustained no dam- 
age, and there is neither finding nor 
request to find that the trespass was 
preventing or interfering with plain- 
tiffs’ present or contemplated use of 
their lands. The defendant. upon the 
other hand, had been since the comple- 
tion of the dam and its plant manu- 
facturing and supplying electric light 
and power to the public and individ- 
uals. We may presume from its de- 
fense to this action that it is satisfy- 
ing a public demand and that the pres- 
ent height of the dam is necessary for 
its useful operation. Since the com- 
pletion of the dam it has expended a 
considerable Sum of money in improv- 
ing its plant, and the entire sum spent 
by it in construction, equipment, and 
improvements is, for the locality, 


Power Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or no injury, injunctive relief may be granted,?° and 
even though defendant’s injury by the injunction is 
disproportionate, that alone will not, in a proper case, 
prevent plaintiff from securing injunctive relief ;?7 
nor is relief to plaintiff precluded by the large cost 
Plaintiff cannot enjoin 
the maintenance of a dam or other obstruetion which 
causes him no substantial injury;?® and the main- 
tenance of a dam will not be enjoined because of 
a probable injury which it might or might not in- 


of defendant’s structure.?§ 


fet 8° 


[§ 97] (c) Effect of Existence of Statutory Reme- 
If defendant is proceeding under the special 
statutes which authorize the erection of dams and 
the consequent flooding of lands on the assessment 
and payment of damages, it is generally considered 
that this remedy is exclusive and precludes the is- 
suanece of an injunction,®? unless there has been a 


dies.°1 


large. It has many times been said 
by us and by the courts of other states 
that under such or analogous facts 
a court of equity will not decree the 
issuance of a mandatory injunction. 
An equity court is not bound to de- 
cree an injunction where it will pro- 
duce great public or private mis- 
chief, merely for the purpose of pro- 
tecting a technical or unsubstantial 


right.’’ McCann vy. Chasm Power Co., 
supra. 
26. Harp v. Iowa Falls Electric 


Go., 191 N.W. 520,194. NiW. 353, 196 
Iowa 317. 


27. Shontz v. Metzger, 186 Ill.App. 
436; Brockway v. Hydraulic Power & 
Light Co., 141 N.W. 693, 175 .Mich. 
339; Cambest v. McComas Hydroelec- 
tric Co., 245 S.W. 598, 212 Mo.App. 
325 [transf 239 S.W. 477, 292 Mo. 
570]. 

28. 
Montana Power Co., 
Mont. 1. 


29. Proctor v. Jennings, 6 Nev. 83, 
3 Am.R. 240; Simonson yv. Richard- 
son, 2 Ohio N.B.N.S: 170; Knight v. 
Durham, (Tex.Civ.App.) 136 S.W. 591. 


fa] Where defendant’s construc- 
tion of levee merely retarded the 
drainage of flood waters from plain- 
tiff’s land, and there was no increase 
in the area of plaintiff's land that 
would be overflowed because of de- 
fendant’s levee, the maintenance of 
the levee will not be enjoined, since 
if an overflow should occur crops 
would be destroyed by the submerg- 
ing alone. Black v. Escher, 173 N.W. 
50, 186 Iowa 554. 


30. Barber v. Columbia Chemical 
Go. 022784476, 1438 C:C VA. "58 * [eert 
den 37 S.Ct. 650, 244 U.S. 652, 61 L. 
Ed. 1372]; Boise Development Co. v. 
Idaho Trust & Savings Bank, 133 P. 
916, 24 Idaho 36; Esson v. Wattier, 
C4 batt 56,20 Oren t,. 

{a] Rule applied.—(1) That in- 
jury to the lands of an opposite ri- 
parian proprietor was merely threat- 
ened would not justify the granting 
of an injunction restraining the con- 
struction of a breakwater located on 
the lands of a riparian proprietor, in 
the absence of a showing of any real 
imminent danger or damage. Boise 
Development Co. v. Idaho Trust & 
Savings Bank, 133 P. 916, 24 Idaho 
36. (2) Where injury to a riparian 
owner on the opposite side of the 
stream from the place where a break- 
water was located will certainly occur 
without an embankment because of 
natural overflow, such riparian pro- 
prietor cannot enjoin the construction 
of a breakwater without proof that 
additional walter cast on his land will 
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Wilhite v. Billings & Eastern 
101_Ps~ 168, 39 
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refusal to pay the ascertained damages ;** but a dis- 
missal of the suit is not necessary, as it may be 
treated as an action under the statute for the as- 
certainment of defendant’s hability.** 
dam has been erected to a certain height accord- 
ing to statutory provision, a reconstruction of such 
dam so as to’increase the height is unlawful, and 
equity will enjoin its maintenance, the remedy pro- 
vided in the act for changing the height of dams 
not being under such circumstances exclusive.*° 


Although a 


[§ 98] (d) Conditions Precedent. Where legal 


erally necessary 


damage him. Boise 
Development Co. v. Idaho Trust & 
Savings Bank, supra. (3) Where 
plaintiff’s land, which bordered on a 
stream, was overflowed during the 
winter freshets, his application for an 
injunetion to restrain the building of 
a dam on the stream should be denied, 
since it cannot be inferred that the 
damage from overflow would be 
augmented by its existence. Esson 
v. Wattier, 34 P. 756, 25 Or. 7. 


in all probability 


§ 31. On actions at law see supra 
72. 

2. U.S.—Andrus Vv. Berkshire 
Power. Con. Vai irs opp aie Caner eAs 


[cert den 27 S.Ct. 784, 203 U.S. 596, 
5 Lewd esc |. 

Neb.—Nosser v. Seeley, 6 N.W. 755, 
10 Neb. 460. 


N.Y.—McKee v. Delaware, etce., 
Canal Co., 4 N.Y.S. 753, 52 Hun 52 [aff 
she ee 305, 125 N.Y. 353, 21 Am.S.R. 


N.C.—Kinsland vy. Kinsland, 120 S.E. 
358, 186 N.C. 760. 


ie Raker te v. Valley Falls Co., 8 R.I. 


Wis.—McDonald v. Apple River 
Power Co., 160 N.W. 156, 164 Wis. 450; 
Allaby v. Mauston Electric Service 
Co., 116 N.W. 4, 185 Wis. 345, 16 L.R.A. 
N:S. 420. 


{a] Illustrations.—(1) Under a 
sitatute providing the method of ob- 
taining relief for damages resulting 
from the erection of a gristmill or 
other mill for useful purposes and for 
the abatement of dams after judg- 
ment and return of execution thereon 
unsatisfied, in view of the harm that 
might result to the owner of the dam 
and to the community, an order re- 
straining the maintenance of a dam 
pending the trial should have been 
dissolved until the facts were more 
definitely established at the final hear- 
ing. Kinsland v. Kinsland, 120 S.E. 
358, 286 N.C. 760. (2) “Alsstatutory. 
provision relative to abatement of 
dams as nuisances applies where wa- 
ter is ponded upon plaintiff's land by 
dams constructed on property of an- 
other, or where trespass of like char- 
acter is committed, but does not apply 
to actual entry upon complainant’s 
premises and canstruction thereon of 
a dam for the purpose of ponding wa- 
ter and retaining possession. Kins- 
ane v. Kinsland, 125 S.B. 625, 188 N.C. 


33. Kirkendall v. Hunt, 4 Kan. 514; 
Wight v. Packer, 114 Mass. 473. 


34. McDonald v. Apple River Pow- 
er Co., 160 N.W. 156, 164 Wis. 450. 


35. Cambest v. McComas Hydro- 


rights of plaintiff are in dispute, equity will not in- 
terpose until the right is established at law.°® Where 
it is not clear that the dam is a nuisance, the right 
to abate it as a public nuisance must first be estab- 
lished in an action at law.°* 


Otherwise it is not gen- 
for complaintnt first to establish 


his rights by an action at law.*° 


electric Co., 245 S.W. 598, 212 Mo. 
ae 325 [transf 239 S.W. 477, 292 Mo. 
570]. 

386. Me.—Boynton v. Hall, 60 A. 
871, 100 Me. 131; Denison Paper Mfg. 
Co. v. Robinson Mfg. Co., 76 Me. 116. 

Mich.—White v. Forbes, Walk. 112. 

N.J.—Defiance Fruit Co. v. Fox, 73 
A. 851, 72 N.J.Eq. 297; Outcault v. 
G. W. Helme Co., 4 A. 669, 9 A. 683, 
42 N.J.Eq. 665; Carlisle v. Cooper, 21 


N.J.Eq. 576. 

ty ed Caldwell v. Knott, 10 Yereg. 
9: 
Eng.—Weller v. Smeaton, 1 Bro.Ch. 


572, 23 Reprint 1304, 1°‘Cox ‘Ch, 102, 
29 Reprint 1081. 


Ont.—Rosamund _ v. 
Grant Ch. 370. 


[a] Retention of bill. Where com- 
plainant’s rights must first be estab- 
lished at law, and the bill is filed 
before the rights are so settled, and 
there would be no necessity for 
equitable relief if defendant abides by 
a judgment against him at law, the 
bili should not be retained pending the 
legal investigation. Outcault v. G. W. 
Helme Co., 4 A. 669, 9 A. 683, 42 NJ. 
Eq. 665. 


[b] Effect of legal adjudication.— 
1) After plaintiff's rights have been 
stablished by two judgments at law, 

injunctive relief is proper. Hill v. 
Sayles, 12 Cush. (Mass.) 454. (2) 
Where a bill in equity was brought 
to compel defendants to permit water 
in a river to pass without obstruction 
by their dam, on the ground that 
plaintiff's land would be overflowed, 
and it appeared that a suit at law 
had been pending for flowing by 
means of the same dam plaintiff’s 
land, and that ithere had been six jury 
trials, and four times the jury had 
disagreed, and once they had found a 
verdict for plaintiff for one cent dam- 
ages, and once a general verdict for 
defendants, and it further appeared 
that the land was swamp land, and 
none of it cultivated, it was held that 
an injunction would not be granted. 
ee v. Salisbury Mfg. Co., 47 N.H. 


87. Arnold v. Klepper, 24 Mo. 273; 
New Castle City v. Raney, 18 A. 1066, 
130 Pa. 546, 25 Wkly.N.Cas. 246 [rev 
(Sete (Oko SONIA 


38. Walt v. Phillips, 266 S.W. 71, 
166 Ark. 163; Taylor v. Rudy, 137 S. 
W.' 574, 99 Ark. 128; Lux v. Haggin, 
10 P. 674, 69 Cal. 255; White v. Forbes, 
Walk. (Mich.) 112. 


[a] Mlustrations. — Equity will 
grant relief in the case of the raising 
of water in a watercourse by means of 


Forgie, 18 
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Notice. 


[§ 99] (e) Defenses. 


defendant for the express purpose 


to build a dam,*? and no relief will be granted if 
defendant shows permission, acquiescence, or laches 
Where plaintift’s delay 
in suing to enjoin the maintenance of a dam has 


on the part of plaintiff.*® 


a dam to the injury ofeupper riparian 
lands, where the injury is substantial 
and permanent, although the rights 
have not been established at law, since 
defendant is in the situation of a par- 
ty maintaining’ a nuisance. Walt v. 
Phillips, 266 S.W. 71, 166 Ark. 163; 
Taylor v. Rudy, 137 S.W. 574, 99 Ark. 
128. 

39. American Plate Glass Co. v. 
Nicoson, 73 N.E. 625, 34 Ind.App. 643; 
Fahnestock v. Feldner, 56 A. 785, 98 
Md. 335; Wilhite v. Billings, etc., 
Power Co., 101 P. 168, 39 Mont. 1. 

40. Castle v. Smith, 36 P. 859, 102 
@ailmixayilis 


[a] Statutory provision making a 
grantee liable in the same manner as 
the one who first created the nuisance 
does not dispense with the necessity 
for notice. Castle v. Smith, 36 P. 859, 
102 Cal. xvii. 

41. Hathaway v. Mitchell, 34 Mich. 
164 (holding that a showing of a sub- 
sisting right of flowage for saw- 
mill or gristmill purposes will pre- 
vent the abatement of a milldam 
erected to supply a paper mill and 
causing only the like extent of flow- 
age). 

42. Frizzle v. Patrick, 59 N.C. 354. 


43. U.S.—Barber v. Columbia 
Chemical Co., 228 F. 476; Griffith v. 
Berkshire Power Co., 158 F. 219; 


Andrus v. Berkshire Power Co., 145 
F. 47 [rev on other grounds 147 F. 76, 
TT C.C.A. 248, cert den 27 S.Ct. 784, 
203 U.S. 596, 51 L.Ed. 333]. 

T1l.— Vail v. Mix, 74 Ill. 127; Shontz 
y. Metzger, 186 Ill.App. 436. 

Iowa.—Harp v. Iowa Falls Electric 
Co., 191 NeW. 520, 194 N.W. 353, 196 
Iowa 317. 


Kan.—Whitehair v. Brown, 102 P. 
783, 80 Kan. 297, 18 Ann.Cas, 216. 


Mich.—Holcomb vy. Alpena Power 
Co., 164 N.W. 470, 198 Mich. 165; 
Miller v. Cornwell, 38 N.W. 912, 71 
Mich. 270. 

Mo.—Cavitt v. Fowler, (App.) 285 
S.W. 175; Scheurich v. Southwest 
Missouri Light Co., 84 S.W. 10038, 109 
Mo.App. 406. 

Neb.—Gilmore v. Armstrong, 66 N. 
W. 998, 48 Neb. 92. 

N.H.—Bassett v. 
Co., 47 N.H. 426. 

N.J.—Hulme v. Shreve, 
116. 

Pa.—McGonigle v. Saint Clair Coal 
COrae ea Dist. 167. 

R.I.—Sprague, v. Steere, 1 R.I. 247. 

Tenn.—Caldwell v. Knott, 10 Yerg. 
209. 

Wis.—Crosby v. Smith, 19 Wis. 449; 
Cobb v. Smith, 16 Wis. 661; Sheldon 


Salisbury Mfg. 


4 N.J.Eq. 


While in a proper case no notice need 
be given defendant that his dam is causing injury,®® 
complainant must have given notice to defendant to 
abate the nuisance, where defendant is merely con- 
tinuing it without having erected it.*° 

In a suit for an injunetion 
to restrain defendant from constructing or maintain- 
ing structures causing flooding or flowage, it is a 
good defense that defendant was granted the right 
to flow the land,*! or that plaintiff deeded land to 


WATERS 


More 


of enabling him 


consequences.** 


v. Rockwell, 9 Wis. 166, 76 Am.D. 265. 


But see Mueller v. Fruen, 30 N.W. 
886, 36 Minn. 273 (the acquiescence 
must be such as will create an equi- 
table estoppel). 


[a] Illustrations.—(1) Where a 
town has maintained for more than 
forty years a highway by user along 
the bank of a river, and for at least 
fifty years a power dam on the river 
has been maintained of substantially 
the same height, the town acquired 
its prescriptive right to the highway 
concurrently with, if not subject to, 
the right to use the river for power 
purposes, and the town may not en- 
join the maintenance of the power 
dam under conditions in no material 
respect different from those that have 
existed during the time of the exist- 
ence of the dam. Town of Lawrence 
v. American Writing Paner Co., 128 
N.W. 440, 144 Wis. 556. (2) Wherea 
town, maintaining by user a high- 
way along the bank of a river, recog- 
nized the right of one to maintain a 
power dam on the river and to main- 
tain the water at a specified height, 
by twice moving the highway back 
from the river because of erosion 
caused by the water, a subsequent 
purchaser of the power dam could 
rely on the fact that conditions so 
long maintained without protest 
would be permitted to remain sub- 
stantially unchanged in the future, 
and the town could not enjoin the 
purchaser from maintaining and using 
the power dam in a substantially un- 
changed condition. Town of Law- 
rence v. American Writing Paper Co., 
supra. (3) Where one seeking to en- 
join obstruction of a creek and to 
recover damages from prior obstruc- 
tion is not entitled, because of the 
terms of a contract into which he has 
entered, to recover any damages, he 
is not entitled to an _ injunction 
against further obstruction, since, if 
such an injunction was warranted, a 
recovery for past obstruction would 
also be warranted. Webster v. North 
Poudre Irr. Co., 223 P. 36, 74 Colo. 
565. 


[b] Iaches.—(1) Where a suit to 
enjoin the maintenance of a dam was 
begun in 1884, and nothing was done 
in its prosecution from June, 1885, to 
May, 1907, during which time there 
was nothing to prevent its prosecu- 
tion, although a part of the dam was 
located on land the title to which 
was involved in other litigation, and 
although the patent to the lands over- 
flowed by reason of the existence of 
the dam did not issue until long after 
the commencement of the suit, but 
the value of the land in the mean- 
time had greatly increased, and its 
ownership changed, the suit is barred 
by laches of complainants. Stuart v. 


[§§ 98-99 


not resulted in any change of condition of defend- 
ant, he cannot urge laches as a defense.** 
termining the question of laches, the time begins 
to run from the date of diversion or obstruction, and 
not from the date of physical injury to the proper- 
Acquiescence by a person occupying land of 
which the landowners have no knowledge does not 
estop a purchaser from the owners from enjoining 
the flooding of such land, notwithstanding such ac- 
quiescence,*® as the adjacent owner creating the ob- 
struction must have acquired a right from the former 
owner to erect the obstruction with its injurious 
Nor is a purchaser estopped to sue 
for injunction by the failure of his ancestor to ob- 
ject to the erection of the obstruction which was 


In de- 


Holland, 179 F. 969. (2) A riparian 
owner who-by lapse of time has lost 
the right to object to a dam operating 
a flouring mill cannot enjoin its con- 
tinuation to provide power for an 
electric light plant, except on showing 
that the change operates to his prej- 
udice by a greater obstruction of the 
flow. Whitehair v. Brown, 102 P. 783, 
80 Kan. 297, 18 Ann.Cas. 216. (3) The 
owners of a dominant heritage, one of 
whom sued and obtained a judgment 
for damages to land and crops in 1915 
and 1916 from unlawful flowage by 
the construction of a dam by the 
owner of a servient heritage in 1913, 
were not barred by laches from suing 
in 1920 for a mandatory injunction 
requiring the removal of the dam and 
obstructions to the natural flow of 
water, a new dam having been large- - 
ly constructed after suit brought. 
Deterding y. Central Illinois Public 
Service Co., 145 N.H. 185, 313 Tl 562 
[aff 231 Ill.App. 542]. 


[c] MAcquiescence.—(1) Taking ice 
from a pond formed by a dam is not 
acquiescence estopping plaintiff from 
the right to an injunction. Adams v. 
Popham, “76 N.Y. “410. (2) Vphes 
plaintiff suggested improvements is 
not acquiescence. Adams vy. Popham, 
supra. (3) The fact that plaintiff 
dug a ditch on defendant’s land to 
prevent overflowing of his land due 
to defendant’s action in diverting a 
stream will not estop plaintiff from 
recovering damages from further 
changes in the course of the stream 
by defendant for the purpose of ren- 
dering futile plaintiff's attempt to 
prevent damages, nor will it operate 
as a waiver of the right to a manda- 
tory injunction, requiring restoration 
of the stream to its natural course. 
Williams y. Bass, 191 N.W. 499, 179 
Wis. 364. 


_ [(d] Negotiations pending suit for 
injunction to restrain the mainte- 
nance of a dam, in which the ques- 
tion of damages to plaintiff was con- 
sidered, and the delay of the pro- 
ceedings, more at the instance of de- 
fendant than plaintiff, without any 
change of position by defendant to 
its prejudice because of anything said 
or done by plaintiff, do not estop 
plaintiff from seeking the injunction 
or waive its right thereto. Harp v. 
Iowa Falls Electric Co., 191 N.W. 520, 
194 N.W. 353, 196 Iowa 317. 


44, Krause v. Oregon Steel Co., 77 
P. 838, 45 Or. 378. 


45. McGonigle v. Saint Clair Coal 
Co., 29 Pa.Dist. 767. 


46. Colket v. Verner, 84 A. 775, 236 
1etale PASO 


47. Knight v. Durham, 


(Tex.Civ. 
App.) 136 S.W. 591. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 
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easily removable, inexpensive, and in no way perma- 
nent.*® It is no defense that the land overflowed 
is of little or no valne,*® that the dam was erected 
by legislative authority, where the nuisances arise 
from the manner of its construction,®® that defendant 
had a permit by the water supply commission, where 
the permit provides that no right to injure private 
property is given,®>! that plaintiff polluted the 
stream,°* that plaintiff accepted damages for injuries 
done in a previous year,®* that defendant would be 
a trespasser in going on the land owned by a third 
person, on which the dam was built, to remove it,°* 
or that removal of a dam unlawfully obstructing the 
natural flow of water might greatly damage the 
owner of.a servient heritage.°® Defendant cannot set 
up in defense the title of a third person to the land 
flowed, on which plaintiff’s mill is built.°° In a suit 
against a railroad to enjoin obstructing the natural 
flow of a stream, it is no defense that the injury was 
caused by insufficiency of a ditch eut by defendant 
to earry it off in another direction.°* That the struc- 
ture causing the injury is permanent is no defense.°® 


Limitations. A statute limiting the time within 
which an action for damages for construction of an 
obstruction may be brought does not apply to a suit 
for an injunction to restrain its maintenanee.°® 


{§ 100] (f) Parties.°° Suit may be _ brought 
against the person constructing and maintaining the 
dam without joining as defendants his grantees 
of rights to use portions of the water,°! but such 
grantees may be made parties on their own applica- 
tion.°2 Owners of lots on a stream may join to en- 
join the continuance of an obstruction therein.®* 


[§ 101] (g) Pleading. Subject to the general 
rules of pleading in suits for injunction,®* plaintiff 
195 S.W. 


48. Judd v. Blakeman, CNEYDSTLO; 
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must allege some substantial and appreciable injury 
to his rights, either present or prospective,®® as a 
complaint which shows that plaintiff has not been 
injured is demurrable.°* The complaint must suffi- 
ciently allege that the obstruction was the property 
of defendant,°7 and, where lawfully built, must al- 
lege negligence in its construction or maintenance.®* 
A petition which fails to allege the ownership of the 
land damaged during the time the nuisance existed, 
except by inference, is sufficient on demurrer.®® 
Where an action for abatement is allowed by statute 
for one of several reasons, including irreparable in- 
jury, an allegation that the injury is irreparable is 
unnecessary.’° The complaint need not allege the 
height of a dam causing the injury,** or the excess 
thereof above a reasonable height,’? or the times in 
the year when the dam should be left open.** Where, 
in a suit for damages and to compel the lowering 
of a dam because of flowage, damage is claimed for 
adjacent land not overflowed, the pleading need not 
allege how such land was injured.7* A description 
sufficient to convey the land, if in a deed, is a suffi- 
zient. description of the land overflowed in a com- 
plaint to compel the lowering of a dam.7® The peti- 
tion need not allege that defendant did not obtain 
the right to flood plaintiff’s land by virtue of pro- 
ceedings under a milldam statute.“® In a proper 
case defendant may be permitted to amend his plea 
to allege the dedication of a dam to the public be- 
fore plaintiff acquired the land and use for thirty 
years.*7 


Issues, proof, and variance. A complaint alleging 
reérection of a washed out dam to a greater height 
than allowed is sufficient to present the issue as 
to raising the dam above the authorized height." 
All matters properly in issue must be proved.7® 


recurring, or there is not an adequate 
remedy at law,’ a petition for relief 


119, 175 Ky. 848. 

49. White v. Forbes, Walk. (Mich.) 
112. 

[a] Doctrine that law does not 
care for trifles would not apply to a 
ease involving injuries to a highway 
bridge by maintenance of a dam. 
Town of Bristol v. Palmer, 74 A. 332, 
82 Vt. 54, 31 L.R.A.N.S. 881. 

50. Pine City v. Munch, 44 N.W. 
197, 42 Minn. 342, 6 L.R.A. 763. 


51. Wornberger v. Fisher, 30 Pa. 
Dist. 761. 
52. Yaskill v. Thibault, 173 N.E. 


504, 273 Mass. 266; Colket vy. Verner, 
84 A. 775, 236 Pa. 285. 

53. Durga v. Lincoln Creek Lum- 
ber Co., 92 P. 343, 47 Wash. 477, 

54, Troe v. Larson, 51 N.W. 179, 
84 Iowa 649, 35 Am.S.R. 336. 

55. Deterding v. Central Illinois 
Public Service Co., 145 N.E. 185, 313 


Ill. 562 [aff 231 Ill.App. 542]. 
56. Arnold v. Klepper, 24 Mo. 273. 


57. Central of Georgia Ry. Co. v. 
Champion, 49 So. 415, 160 Ala. 517. 


58. Deterding v. Central Illinois 
Public Service Co., 231 Ill.App. 542 
{aff 145 N.E. 185, 313 Ill. 562]. 

59. Lone Tree Ditch Co. v. Rapid 
City Electric, ete., Co., 93 N.W. 650, 
16 S.D. 451. 

60. Parties to injunction suits gen- 
erally see Injunctions §§ 469-495. 

61. Newell v. Smith, 26 Wis. 582. 

62. Newell y. Smith, supra. 

63. Gillespie v. Forrest, 18 Hun 


64. See Injunctions §§ 528-577. 


65. Esson v. Waltier, 34 P. 756, 25 
Or. 7; Janesville v. Carpenter, 46 N. 
W. 128, 77 Wis. 288, 20 Am.S.R. 128, 
8 L.R.A. 808. 


66. Harvey y. Chilton, 11 Cal. 114. 


67. Brockway v. Hydraulic Power 
& Light Co., 141 N.W. 693, 175 Mich. 
339. 


€8. Jeffers vy. Montana Power Co., 
217 P. 652, 68 Mont. 114. 


69. St. Croix Consol. Copper Co. v. 
Musser-Sauntry Land, Logging & Mfg. 
Co., 1830 N.W. 102, 145 Wis. 267. 


[a] Allegations held sufficient.— 
The allegation of a petition, relating 
to actions for damages to land by a 
nuisance, for injury to land by over- 
flow caused by a dam, that by reason 
of the use and’ operation of the dam 
during the past three years plaintiff 
has suffered damages, is a sufficient 
allegation of ownership of the land 
damaged during the existence of the 
nuisance, by inference, where the pe- 
tition alleged ownership presently. 
St. Croix Consol. Copper Co. v. Mus- 
ser-Sauntry Land, Logging & Mfg. 
Co., 130 N.W. 102, 145 Wis. 267. 


70. St. Croix Consol. Copper Co. v. 
Musser-Sauntry Land, Logging & 
Mfg. Co., supra. 


[a] Rule applied.—Where a stat- 
ute allows an equitable action for 
abatement of a nuisance, in case the 
nuisance ‘may work an irreparable 
injury, interminable litigation, a mul- 
tiplicity of actions, or either, or the 
injury is continuous and constantly 


against damage to land from over- 
flow caused by a dam need not allege 
that the injury is irreparable, as any 
one or more essentials is sufficient. 
St. Croix Consol. Copper Co. v. Mus- 
ser-Sauntry Land, Logging & Mfg. 
Co., 1830 N.W. 102, 145 Wis. 267. 


71. Lake v. Loysen, 29 N.W. 214, 
66 Wis. 424. 


72. Lake v. Loysen, supra. 
73. Lake v. Loysen, supra. 
74. Lake v. Loysen, supra. 
75. Lake v. Loysen, supra. 
76. Bingham v. Walter, 103 P. 120, 


80 Kan. 617. 


77. Rholetter v. Flor, 142 S.B. 552, 
166 Ga. 100. 


78. Johnson vy. Centerville Milling 
Coy LS6°NUW., 82.37 SID. 1: 


79. See cases infra this note. 


[a] Illustrations.—(1) Where de- 
fendants admit the erection of the 
dam, and its effects on the work of 
plaintiffs, to be as alleged, but deny 
that plaintiffs own or are entitled to 
work the ground in question, and to 
the contrary allege that the ground is, 
in fact, a part of their claim, which 
is older than the pretended claim of 
plaintiffs is alleged to be, and is what 
is called a Canon claim, which, ac- 
cording to mining custom, embraces 
all the ground lying in the bed and 
banks of the Canon, extending to the 
bedrock on either side as high as the 
water line, and that the dam was 


erected for the purpose of enabling 


them to work their claim, which as 
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Plaintiff must prove not only that his land was over- 
flowed,®® but that it was overflowed because of the 
wrongful acts of defendant,*! or, where threatened 
injury is complained of, he must establish affirma- 
tively that injury is pending from the acts of de- 
Plaintiff must prove special injury to 


fendant.®? 
secure abatement of a dam which 
sanee.*8 


they alleged cannot be worked with- 
out it, to enable plaintiffs to recover 
it should have appeared at the trial: 
First, that plaintiffs owned _ the 
ground claimed by them; second, that 
the dam prevented their working it to 
advantage; and third, alternatively 
that defendants had no title to the 
bed of the Canon, or if they had, 
that their right was acquired sub- 
sequent to that of plaintiffs, or, if 
prior, that the dam was not needed 
to enable defendants to work to ad- 
vantage. Stone v. Bumpus, 40 Cal. 
428. (2) Where, in an action to 
abate a nuisance and for damages to 
plaintiff's mining claim, defendant al- 
leges that he owns the ground in dis- 
pute, or denies that plaintiff is the 
owner, without alleging title in him- 
self, it is competent for him to over- 
come plaintiff's evidence of title by 
showing title in himself. Stone v. 
Bumpus, supra. 

s0. Stuefer v. West Point Milling 
Co., 128 N.W. 508, 87 Neb. 778. 

81. Stuefer v. West Point Milling 
Co., supra. 

82. Beall v. Barsch, (Tex.Civ.App.) 
87 S.W.(2d) 761. 


Ss Wssoni va iWattier, 34° 'P: (756; 
Pals LOLA 

84. Brumbaugh v. Raystown Wa- 
ter Power Co., 98 A. 1032, 254 Pa. 
215. 

85. Trout v. Woodward, 114 N.E. 
467, 64 Ind.App. 333. 

86. Farris v. Dudley, 78 Ala. 124, 
56 Am.R. 24. 

87. See Injunctions § 578; and cas- 
es infra this note, 


[a] Discontinuance of invasion.— 
It ought to be presumed that any act 
found to be an invasion of another's 
right, such as the flowage of his land, 
will be discontinued. Morrison v. 
Queen City Electric Light & Power 
Co., 160 N.W. 434, 193 Mich. 604. 


[b] Teandowner is presumptively 
within his rights in building as he 
pleases, and before that right can be 
taken away from him, on the theory 
that he is obstructing some by-gone 
flood channel of an adjacent stream, 
proof of the boundary of the channel 
must be certain. Howard v. City of 
Buffalo, 105 N.B. 426, 211 N.Y. 241. 


[ec] Flowage rights.—As to flow- 
age rights purchased by a dam owner 
from riparian owners, the dam owner, 
as against one seeking to enjoin main- 
tenance of the dam, would be consid- 
ered as the owner of the land. White 
River Chair Co. vy. Connecticut River 
Power Co. of New Hampshire, 162 A. 
859, 105 Vt. 24. 


{d] Presumption of purchase 
subject to fliowage.—The fact that the 
dam and flowage existed at the time 
plaintiff purchased the property flow- 
ed does not raise a presumption of 


In a suit to enjoin the maintenance of a 
dam, exclusion of evidence of damage is not error 
where the damage is admitted, and compensation 
must be made as awarded by a jury of view.** 
an action to enjoin the obstruction of an alleged wa- 
tercourse, if the water dammed against was surface 
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seription.*® 


is a publie nui- 


In 


purchase subject to an easement of 
defendant to flow the land purchased. 
Lohmiller v. Indian Ford Water Pow- 
er) CO, a SrNaWe 60d, 5 Wiis 683. 

[Le] No presumption that a gran- 
tee knows that a dam erected by his 
grantor is a nuisance. Castle v. 
Smith, 36 P. 859, 102 Cal. xvii. 


88. See Injunctions § 579; 
cases infra this note. 

[a] Burden of proving injury.— 
(1) To compel the removal or lower- 
ing of a dam complainant has the 
burden of proving that the dam caus- 
ed the injury. Langdon v. Chicago, 
etc., R. Co., 48 Iowa 437 (holding that 
no relief will be granted where the 
evidence shows that the overflow 
complained of would continue after 
the removal of the dam); Lancaster, 
etc., Electric Light Co. v. Jones, 71 
A. 871, 75 N.H. 172 (holding that, in 
an action for injury to a water pow- 
er, the owner of the power must show 
that it is more probable than other- 
wise that the injury was caused by 
the act complained of); Avery v. Em- 
pire Woolen Co., 82 N.Y. 582; New- 
land v. Hudson River Water-Power, 
ete, Cou 16 I NGY-S. 654efaft 31 INGE: 
627, 183 N,Y. 687] (mere evidence of 
a rise of water after the erection of 
the dam, without showing that the 
dam caused it, is insufficient to sus- 
tain plaintiff's case, in the face of 
expert testimony showing that the 
dam could not have caused the rise); 
Lassater v. Garrett & Brown, 4 Baxt. 
(Tenn.) 368; White River Chair Co. 
v. Connecticut River Power Co. of 
New Hampshire, 162 A. 859, 105 Vt. 
24. (2) In an action for injury to a 
water power, the owner of the pow- 
er has the burden of showing that it 
is more probable than otherwise that 
the injury was caused by the act 
complained of. Lancaster & J. Elec- 
tric) Light Co.v. Jones, ql A. 871 75 
INGE ie tbo, 


[b] Increased height.—In a _ suit 
by landowners to enjoin the owner of 
a dam from raising water to a great- 
er height than that to which it was 
raised by a former dam, the burden 
of proof was on plaintiffs to estab- 
lish by a preponderance of evidence 
that the decree permitted raising the 
water to a greater height than was 
permitted by the former dam. Dav- 
enport v. Centerville Water & Elec- 
tric Co., 192 N.W. 705, 222 Mich. 181. 


[ce] Defenses.—(1) Where a com- 
plaint for an injunction alleged un- 
lawful maintenance of a dam, and the 
answer denied unlawfulness and af- 
firmatively set up the right, defend- 
ants had the burden of proof. Can- 
trell v. Buck, 11 P.(2d) 961, 36 N.M. 
208. (2) Defendant has the burden 
of proving a prescriptive right. Plu- 
chak v. Crawford, 100 N.W. 765, 1387 
Mich. 509; Harris v. Southeast Port- 
land Lumber Co., 262 P. 243, 123 Or. 
549. 


and 


[§ 102] (h) Evidence. 
suits for injunctions generally apply in suits to en- 
join obstruetions causing flooding or flowage as to 
presumptions,** and the burden of proof,** and the 
admissibility®® of evidence. 
tions generally,®® defendant must prove his case by 
a preponderance of the evidence.®! 
must prove by a preponderance of the evidence an in- 


[§§ 101-102 


water, there could be no recovery under issues join- 
ed as to the obstruction of a watercourse.*® 
ance between the bill and the evidence involving only 
the length of the dam is not a fatal variance of de- 


A vari- 


The rules applicable in 


As in suits for injune- 


Complainant 


89. See Injunctions § 580; 
cases infra this note. 


[a] Evidence held admissible.— 
(1) Evidence, on a bill to restrain the 
owners of land along a stream from 
erecting and maintaining a levee, so 
as to divert the overflow waters upon 
the lands of complainants, with ref- 
erence to overflow at high water, and 
to the effect of the levee on the flow 
after the levee was erected down to 
the time of the trial, is admissible. 
Dickerson vy. Goodrich, 190 Ill.App. 
505. (2) A deed by the grantor of 
plaintiff seeking to enjoin the main- 
tenance of a dam, releasing defend- 
ant purchaser from damages from 
the dam, is properly admitted for de- 
fendant. Rholetter v. Flor, 142 S.E. 
552, 166 Ga. 100. 


90. See Injunctions § 581. 


91. Stuefer v. West Point Milling 
Co., 128 N.W. 508, 87 Neb. 773; Krause 
eee Steel Co., 77 P.-8835545) Or: 


and 


[a] Evidence held sufficient.—(1) 
To support a mandatory injunction 
ordering the removal of adam. Det- 
erding v. Central Illinois Public Serv- 
ice Co., 231 Ill. App. 542 [aff 145 N.B. 
135; 823: Ty) 562]).4 @)) Lov sus tama 
decree requiring defendants to abate 
a levee. Shontz v. Metzger, 186 Ill. 
App. 436. (3) To show that a dam 
backed water over plaintiff’s land, to 
his injury. Wilhite v. Billings & 
Eastern Montana Power Co., 101 P. 
168, 39 Mont. 1; Dragseth v. Mason, 
164 P. 376, 84 Or. 547 (substantially 
uncontradicted evidence that defend- 
ant’s dam backed water onto plain- 
tiffs land, preventing cultivation of 
some land, and interfering with pump- 
ing pure water to his house, required 
an injunction against such an ob- 
struction of the stream). (4) To dis- 
close a special injury directly pro- 
duced by increased height of the 
dam, authorizing those so injured to 
bring the suit. Cambest v. McComas 
Hydroelectric Co., 245 S.W. 598, 212 
Mo.App. 325 [transf 239 S.W. 477, 292 
Mo. 570]; Kendrick v. Furman, 115 
N.W. 541, 80 Neb. 797. (5) To war- 
rant a finding that the dam was high- 
er than an old dam, and, even if not, 
had a greater capacity for impound- 
ing the water because of its more 
substantial construction. Potter v. 
Dundee Hydraulic Power Co., 165 N. 
W. 689, 198 Mich. 585. (6) To show 
that increased height of the dam had 
detrimentally affected forty acres of 
plaintiff's land to the extent of four 
dollars an acre per year, but insuffi- 
cient to show any greater damages. 
Potter v. Dundee Hydraulic Power 
Co., supra. (7) To sustain a finding of 
abandonment of an easement as to 
part of a dam previously washed out. 
City of Gold Hill, Or., v. California 
Oregon Power Co., 35 F.(2d) 317. (8) 
To sustain a finding that the water- 
way in question was a natural wa- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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terference with his right by defendant.°? 
must be established by a preponderance of the evi- 


denece.°* 


[§ 103] (i) Hearing, Determination, and Relief. 


tercourse. Winhold v. Finch, 122 N. 
BE. 53, 286 Ill. 614; Maxson yv. Cress, 
178 N.W. 370, 189 Iowa 3862; Tomp- 
kins v. Brown, 4 P.(2d) 454, 1384 Kan. 
111; Miller v. Marriott. 149 P. 1164. 
48 Okl. 179. (9) To warrant a find- 
ing that a bayou is a natural “wa- 
tercourse” within the accepted defi- 
nition of such term, and that the 
levee would prevent the flow of wa- 
ter through the bayou and cause it 
to back up and overflow plaintiff's 
land to his irreparable injury. Walt 
v. Phillips, 266 S.W. 71, 166 Ark. 163. 
(10) To sustain findings that defend- 
ants’ retaining wall and fills made 
along the bank of a stream prevented 
the escape of flood water over the 
island, and that the construction of 
a derrick resting on the crest of 
the dam constituted in part the cause 
of overflow. Town of Bennington v. 
Fillmore & Slade, 130 A. 137, 98 Vt. 
405. (11) To show that an ancient or 
natural watercourse passed through 
a@ reservoir, and that the latter was 
an obstruction causing the backing 
up and flooding of an upper cran- 
berry bog. Banks v. Simpkins, 102 A. 
680, 88 N.J.Eq. 1. (12) To show that 
neither the grantor nor the purchaser 
intended the conveyance to include 
the right to flow lands of others, 
theretofore appurtenant, where the 
contract made no mention of flowage 
rights, so defendant had no right to 
flow. McMillan v. Etter, 201 N.W. 
499, 229 Mich. 366. (13) To show 
overflow caused by insufficient open- 
ings in an embankment constructed 
by a railroad company. Louisville & 


N. R. Co. v. Franklin, 186 S.W. 643, 
170 Ky. 645. (14) To justify an in- 
junction in a suit to restrain the 


maintenance of a dam and ditch, 
whereby the waters of a natural drain 
were diverted to plaintiff’s lands. 
Walla v. Kavan, 175 N.W. 1020, 104 
Neb. 134. 


[b] Evidence held insufficient.— 
(1) To show abandonment of a crib 
pier, so as to warrant a decree pre- 
venting its rebuilding. City of Gold 
Hiil, Or., v. California Oregon Pow- 
er_Co., 35 F-(2da)) 317. (2) “To show 
that the right to rebuild a dam was 
forfeited under the Mill Act. Kregar 
v. Fogarty, 96 P. 845, 78 Kan. 541. (3) 
To show that defendant’s ancestor did 
not own the land on which the dam 
was built and could not institute 
proper proceedings to acquire a right 
to build the dam. Kregar v. Fogarty, 


supra. (4) To support a verdict for 
plaintiff. Phillips v. Rogers, 112 S. 
EK. 369, 153 Ga. 472. (5) To estab- 


lish that the damage to the land was 
caused by defendant’s act. Steufer 
v. West Point Milling Co., 128 N.W. 
508, 87 Neb. 773. (6) To establish 
that flooding of plaintiffs’ land was 
caused by defendant’s maintenance 
of a three-foot flashboard on its dam, 
which impounded a comparatively 
small quantity of water. Montgom- 
ery Light & Water Power Co. v. 
Charles, 258 F. 728: (7) To sustain 
plaintiff’s contention that by raising 
his dam defendant had produced such 
a pressure of water as to cause a flow 
of water underground, causing a 
dampness in the basement of plain- 
tiff’'s house. Upstill v. Kyner, 140 
N.W. 155, 93 Neb. 255. (8) To show 
that overflow was caused by the 
operation of a dam except in ac- 
cordance with a prescriptive right. 
Caflisch v. Clymer Power Corpora- 
tion, 211 N.Y.S. 338, 125 Misc. 243. 


WATERS 


Defenses 
be made in suits 


tions of watercourses.°® : 
decree to the rights of the parties by so regulating 


(9) To show that a railroad embank- 
ment across plaintiff's land caused 
damage to crops by water. Pleak v. 
Chicazon RR, I. Ph By. (Cos L83N. 
W. 402, 191 Iowa 1018. (10) To show 
that the construction of a dam in a 
stream would probably result in such 
injury to the land of the opposite 
proprietor as to entitle the latter to 
a permanent injunction. Boise De- 
velopment Co. v. Idaho Trust & Sav- 
ings Bank, 133 P. 916, 24 Idaho 36. 
(11) To show obstruction of a nat- 
ural watercourse. Burkett v. Bayes, 
187 P. 214, 78 Okl. 8. (12) The mere 
fact that, after construction of a 
new dam, water backed further up 
the river than when the old dam was 
in use furnishes no criterion from 
which to measure the probable in- 
crease in the height of the dam, in 
the absence of proof of the additional 
depth of the back water. Watters v. 
Anamosa-Oxford Junction Light & 
Power Co., 167 N.W. 765, 184 Iowa 566. 
(13) Parol testimony showed no 
agreement that defendant would con- 
struct a bridge across a flooded road- 
way leading to the residence of gran- 
tor, who knew that the conveyed 
land would be flooded but failed to 
insert a reservation in the deed. Ar- 
kansas Power & Light Co. vy. Hilliard,- 
47 S.W.(2d) 575, 185 Ark. 383. (14) 
Where evidence showed that the nat- 
ural location of a stream was on 
plaintiff’s side of the line, and that de- 
fendant had merely placed five or six 
rocks on the bank of the stream, 
where it was cutting into his land, 
to prevent it from further encroach- 
ing on him, and failed to show that 
defendant’s act caused additional wa- 
ter to flow on plaintiff’s land, judg- 
ment granting an injunction was held 
against the great preponderance of 
the evidence. Tackitt v. Newsom, 
216 S.W. 376, 186 Ky. 188. (15) Ina 
suit to enjoin defendant from erection 
or maintenance of a dam or levee 
upon defendant’s land which holds 
flood waters on plaintiff's land for a 
longer time than they would other- 
wise remain, where the evidence 
shows plaintiff's damages to be prob- 
lematical, if any, and defendant is 
presumed to be solvent and can re- 
spond in damages, and an injunction 
would deprive defendant of the op- 
portunity of reclaiming his own lands 
for crops, an injunction should be de- 
nied, and plaintiff left to his remedy 
at law. Black v. Escher, 173 N.W. 
50, 186 Iowa 554. 


92. Wills v. Babb, 78 N.E. 42, 222 
Ill. 95, 6 L.R.A.N.S. 136; Matthews v. 
Metcalf, 66 N.W. 189, 97 Iowa 742; 
White v. Atchison, etc., R. Co., 88 P. 
54, 74 Kan. 778, 11 Ann.Cas. 550. 


[a] Evidence held insufficient to 
show such a clear and definite viola- 
tion of an upper landowner’s rights 
by the erection of a dam that a court 
of equity should restrain its main- 
tenance. Haigh v. Lenfesty, 87 N.E. 
962, 239. Til. 227, 


98. See cases infra this note. 


[a] Evidence of prescrivtion lim- 
iting right to flow land by a dam, 
based on grant, must be clear, posi- 
tive, and unequivocal. Haigh v. Len- 
festy, 87 N.B. 962, 239 Ill. 227. 


[b] Evidence held sufficient: (1) 
To establish a prescriptive right to 
use flashboards on a dam to the 
height of twenty inches. Watters v. 
Anamosa-Oxford Junction Light & 
Power Co., 167 N.W. 765, 184 Iowa 
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As in suits in equity generally,®* proper findings must 


for injunction to restrain obstruc- 
The court may adjust its 


566. (2) To sustain a finding that a 
bayou across which defendants con- 
structed a dam was not a running 
stream, except in flood times. Cov- 
ington v. Cassidy Bayou Drainage 
Dist., 122° So: 205, 154 Miss. 119." (3) 
To show that a new dam was seven- 
teen inches higher than the old dam 
on which twenty-inch flashboards 
were used, so as to require flash- 
boards of not to exceed three inches 
in height to be used on the new dam, 
in order to prevent flow of back wa- 
ter onto adjoining lands. Watters v. 
Anamosa-Oxford Junction Light & 
Power Co., supra. (4) To show that 
the crest of the dam, as limited by a 
decree of the trial court, was no high- 
er than that of the former dam. Dav- 
enport v. Centerville Water & Electric 
Co., 192 N.W. 705, 222 Mich. 181. (5) 
To sustain a finding that dikes built 
by defendant compacted material on 
which they were built, tending to cut 
off percolation of ground waters 
thereunder. White River Chair Co. 
v. Connecticut River Power Co. of 
New Hampshire, 162 A. 859, 105 Vt. 
24. (6) To sustain a finding that 
defendant, by installing an automatic 
pump, provided for drainage of wa- 
ters that formerly passed through 
a culvert. White River Chair Co. v. 
Connecticut River Power Co. of New 
Hampshire, supra. (7) To support a 
finding that the chancellor was ‘“un- 
able to find’ that moisture in plain- 
tiff’s basement and on plaintiff’s land 
was moisture which had seeped from 
the river. White River Chair Co. v,. 
Connecticut River Power Co. of New 
Hampshire, supra. (8) To support a 
finding that water in a sump under- 
neath an automatic pump could all 
be accounted for by water from the 
hillside and the land west and north 
of the dikes. White River Chair Co. 
v. Connecticut River Power Co. of 
New Hampshire, supra. (9) To sus- 
tain the defense that a dam had ex- 
isted for thirty-five years and had 
been dedicated to the public. Rholet- 
ter v. Flor, 142 S.E. 552, 166 Ga. 100. 


[c] Evidence held insufficient: 
(1) To establish any grant to defend- 
ant of an easement to maintain the 
dam. Geiger v. Divine, 184 N.Y.S. 
532, 198 App.Div. 545 [rev 167 N.Y.S. 
263]. (2) To establish defendant’s 
right of increased flowage of plain- 
tiff’s land by prescription. Murphy 
v. Big Rapids Water Power Co., 170 
NW: -644, 204 Mich... 5112 /.(8)% --To 
show that a dam was constructed 
under the provisions of any of the 
milling acts of the state and, there- 
fore, is not violative of them. Nor- 
folk & W. Ry. Co. v. Hayden, 93 S.E. 
TU) 120 Varese 


[d] Credibility of witnesses.— 
Evidence of witnesses for defendant 
who attempt to give the state of the 
water in a pond or in the stream 
above, from observations made with- 
out knowledge whether or not the 
pond was full at the time, is entitled 
to very little consideration. McCon- 
nell v. American Bronze Powder Mfg. 
€o,, 5 AL 785,, 41 Noo. 447 Wart, div 
A. 1104, 44 N.J.Eq. 603]. 


94. See Equity § 720. 
95. See cases infra this note. 


[a] Findings on issues raised.— 
Where such issues are properly rais- 
ed, in a suit by a riparian owner after 
the washing out of a dam to restrain 
its reérection and for damages to his 
lands by overflowage caused by the 
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the use of the stream as to secure to all the privi- 
leges to which they are entitled.°* The decree should 
command the abatement of the nuisance,®’ employing 
the necessary and requisite means therefor, what- 
ever they may be,®® but should not require the re- 
building, repair, or removal of the dam, where there 
is no evidence that this is necessary;®® and it has 
been held that an absolute injunction forbidding the 
reconstruction of a dam on the ground of abandon- 
ment of flowage rights was error, as the injunction 
should continue only until by condemnation pro- 
ceedings and payment of damages the right to recon- 
struct the dam had been established. 


may, in a proper ease, order the 


previous dam having been raised over 
the height authorized by court pro- 
cedure under the Milldam Act, plain- 
tiff was entitled to findings as to the 
height of the rise, whether it took 
place, and-whether it caused the over- 
flow. Johnson v. Centerville Milling 
Co, 156 IN-W.. 82;-3% SD. 41. 


{[b] Questions of fact.—Whether 
raising the water at a dam. above 
the height to which it could be law- 
fully held was the nroximate cause 
of a loss of business by an upper 
riparian owner also having a water 
power is a question of fact. Lancas- 
ter & J. Blectric Light Co. v. Jones, 
LAS (SriL, “(5 Ne A482) 


{c] Findings by jury.—(1) Wheth- 
er defendants committed the alleged 
actual trespass on plaintiff’s land, 
and whether plaintiff is entitled to an 
order restraining continuance of the 
trespass, and a mandatory injunction 
to compel defendant to remove the 
dam constructed on plaintiff’s land, is 
for the jury where the evidence con- 
flicted, notwithstanding the absence 
of a demand for actual damages; and 
dismissal of the action as of nonsuit 
was error. Kinsland v. Kinsland, 125 
S.E. 625, 188 N.C. 810. (2) Where the 
petition in an action for obstructing 
a stream forming the boundary be- 
tween adjacent tracts was directed to 
levees constructed by defendant on 
his land after the acquisition by 
plaintiff of his land, and no levees 
were shown to have been erected pri- 
or to plaintiff's purchase, except an 
old levee which had existed without 
objection for more than twentv-five 
years, it was not error to limit the 
jury to the consideration of such 
levees as were constructed since the 
construction of the old levee and 
since the acquisition of the land by 
plaintiff. Knight v. Durham, (Tex. 
Civ.App.) 136 S.W. 591. (3) Ina suit 
to restrain the diversion of flood wa- 
ters, the jury should be directed if 
they find damages to determine 
whether such damage would occur in 
the future from continued diver- 
sion. Wilson v. Hagins, 295 S.W. 922, 
116 Tex. 538; Wilson v. Hagins, (Tex. 
Commn.App.) 50 S.W.(2d) 797 [aff 
(Civ.App.) 25 S.W.(2d) 916]. 


96. Cal.—Barrows v. Fox, 30 P. 
768 [rev on other grounds 382 P. 811, 
98 Cal. 63]. 

Iowa.—Spence v. McDonough, 42 N. 
W. 371, 77 Iowa 460. 

Mich.—Bradfield v, Dewell, 11 N.W. 
760, 48 Mich. 9. 

N.Y.—Hoyt v. Cline, 15 N.Y.S. 337, 
hea 619 [aff 31 N.E. 623, 1383 N.Y. 
686]. 

S.C.—Mason v. Apalache Mills, 62 
S.E. 399, 871, 81 S.C. 554. 

Va.—Mumpower v. Bristol, 17 S.E. 

853, 90 Va. 151, 44 Am.S.R. 902. 
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The court | the hearing ;‘ 


removal of -the 


Wis.—Patten v. Marden, 14 Wis. 
473. 
[a] Thus, in determining the 


rights of riparian proprietors on the 
Boise River with reference to ob- 
structions in the channel, the court 
will consider the natural conditions 
of the country and the peculiarities 
of the stream and the fact that res- 
ervoirs have been constructed to 
store the flood waters and that in the 
near future there will be no high- 
water season in the stream. Fischer 
V.. Davis, 133) P) 910,245 Idaho 216. 


97. Wilhite v. Billings, etc., Pow- 
er Cor, LOL PPA L68 389 Wonte a. 


98. Wilhite v. Billings, etc., Pow- 
er Co., supra. 

fa] Regulation of artificial works. 
—Where, in an action to restrain de- 
fendant from obstructing by a head- 
gate and dam the flow of water 
through a natural depression to 
plaintiff’s land, his rights are those 
of a riparian owner only, and not 
based on contract or usage, the court 
cannot decree the maintenance and 
regulation of artificial works con- 
structed by defendant, but only the 
restoration and maintenance of the 
natural condition. Mace v. Mace, 67 
Pi 660685 Pata, 40.Or 586. 


99. Wilhite v. Billings, etc., Pow- 
er Co., 101 P. 168, 39 Mont. 1. 


1. Gross v. Jones, 122 N.W. 681, 
85 Neb. 77, 32 L.R.A.N.S. 47. 


2. Cai.—Johnson v. Tulare Coun- 
ty, Super.) Ct... 4 Pi7575065 (Cak eo 
Ramsey v. Chandler, 3 Cal. 90. 


Kan.—Atchison, <ete., IR: Coy. Vv: 
Long, 27 P. 182, 46 Kan. 701, 26 Am. 
S:Re 165: 

Pa.—Carnegie Borough v. Pitts- 
burgh, C., CG: St. "lL. Ry. Co., 83 A. 
364, 234 Pa. 472. 

Tex.—Gulf, ete., R. Co. v. Harbison, 
(Civ.App.) 88 S.W. 452 [aff 90 S.W. 
1097, 99 Tex. 536). 


Wash.—Durga v. Lincoln Creek 
Lumber Co., 92 P. 343, 47 Wash. 477. 


And see supra § 33. 


a] Rule applied.—A decree for 
the entire abatement of a dam is 
proper under a bill resting on the 
ground that the dam is a public, as 
well as a private, nuisance, where its 
entire abatement is necessary to 
abate the public nuisance, although 
its partial abatement would prevent 
the overflow of plaintiff's land. Treat 
v. Bates, 27 Mich. 390. 


[b] Public interest or inconven- 
ience resulting therefrom cannot de- 
feat the granting of a mandatory in- 
junction for the removal of an unlaw- 
fully constructed dam at suit of up- 
per riparian owners whose lands have 
been, and recurrently will be, flooded 
and damaged, and who will suffer ir- 


I 


[§ 103 


obstruction complained of,? or it may decree such 
a reduction in the height of a dam as to prevent 
overflow,*® deereeing the proper height to be determin- 
ed by experiment,* and should grant a permanent 
injunction restraining defendant from raising the 
dam higher than the designated point.°® 
nuisance caused by a dam on defendant’s land was 
abated after a bill was filed, the bill to enjoin the 
nuisance was properly dismissed;® but a preliminary 
injunction against the construction of a dam will be 
granted, although it had already been constructed, 
where it had also been removed by plaintiffs before 
and where a temporary injunction 
against the maintenance of a dam as an obstruction 


Where a 


reparable injury. Deterding v. Cen- 
tral Illinois Public Service Co., 231 
Seay 542 [aff 145 N.E. 185, 313 Ill 
62]. + 


[ce] Alternative relief.—On a bill 
charging that, unless defendant be 
compelled to remove the dam or “pro- 
vide sufficient outlets for the drain+ 
age of the water coming from the 
lands of complainants, of as ample 
capacity as existed in a state of na- 
ture, irreparable and recurring dam- 
age would result to complainants,” 
the granting of a mandatory injunc- 
tion will not be reversed for failure 
of the chancellor to adopt the alter- 
native, where there is no evidence 
showing a reasonable or practical 
method of avoiding injury to upper 
lands except by removal of the dam, 
or from which it can be determined 
what other relief could be granted 
than that granted. Deterding v. Cen- 
tral Illinois Public Service Co., 231 
ee 542 [aff 145 N.E. 185, 313 I11. 


3. Cal.i—Ramsey vv. 
Cal. 90. 


Ind.—Williamson vy. Yingling, 
Ind. 42. 


Iowa.—Decorah Woolen Mill Co. v. 
Greer, 12 N.W. 128, 58 Iowa 86. 


po a v. Green, 16 Minn. 


Chandler, 3 
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N.Y.—Rothery v. New York Rub- 
ber Co., 24 Hun 172 faff 90 Nay. ‘80; 
15 N.Y.Wkly.Dig. 3843]. 


[a] Alternative relief.—In a suit 
for mandatory injunction to compel 
defendant to lower a dam to prevent 
backing up water over plaintiff's 
springs, which he used for domestic 
purposes by means of a hydraulic 
ram, relief alternative to lowering 
the dam should be a money consid- 
eration and not perpetual furnishing 
of current for running a pump, which 
would involve future difficulties. 
Murphy v. Big Rapids Water Power 
Co., 170 N.W. 644, 204 Mich. 511. 


4 Decorah Woolen Mill Co. v. 
Greer, 12 N.W. 128, 58 Iowa 86. 


{a] Time for experiment.—A decree 
requiring abatement of a dam can be 
modified by extending the time for the 
abatement and permitting the owner 
of the dam during that time to as- 
certain by experiment the height to 
which the dam can be maintained 
without causing the water to back up 
above plaintiff's lower property line. 
Harp v. Iowa Falls Blectric Co., 191 
N.W. 520, 194 N.W. 358, 196 Iowa 317. 


5. Ramsey v. Chandler, 3 Cal. 90. 


6. Killgore v. Cole, 126 So. 861, 220 
Ala. 676. 


7. Island Reclamation District No. 
776 v. Floribel Alfalfa Syndicate, 140 
Para lot Cals 46s 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to a watercourse was issued and thereafter the dam 
was torn away, but it is not shown that it was di- 
rectly removed, and where defendant did not attempt 
to show an intention not to replace it, the injunction 
thereafter made permanent will be affirmed.8 Where 
plaintiff is entitled te a decree compelling removal 
of a levee, defendant lower riparian owner could not 
compel an upper owner who had dug débris from 
the creek bed and straightened the channel to re- 
store the creek’s former condition, as he had a right 
to do this.° That persons not parties to the ae- 
tion contributed to the damage done to plaintiff’s 
lands does not render erroneous, for want of neces- 
sary parties, a decree enjoining defendant from per- 
mitting waste water to flow from his land on that 
of plaintiff.1° Where the suit is brought against the 
officers or employees of a corporation, the company 
itself will not be bound by the judgment.1! Where 
a corporation, having a legal right to acquire flow- 
age privileges, purchases a dam and mill site from one 
having no such right, and against whom a petition 
for injunction has been filed by an upper riparian 
owner, claiming a prior dam and mill, in which ac- 
tion the corporation intervenes, the rights of the 
corporation as to the existence of the dam and mill 
of the upper riparian owner will be adjudicated as 


8. Taylor v. Rudy, 137 S.W. 574, 
99 Ark. 128. 


9. Gentry v. Weaver, 288 P. 745,|ing the 
130 Kan. 691. means therefor, 


10. Ramelli v. Sorgi, 
154 P. 73, 38 Nev. 552. 


11. Warner v. Maxwell, 


eh) Dee. fale 


Mont. 1. 
52° S.H. 
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necessary, but should command the 
abatement of the nuisance, employ- 
necessary and 
whatever they may 
be. Wilhite v. Billings & Eastérn 
Montana Power Co., 
(2) In a suit by_a town to 18. 
enjoin the maintenance of dams caus- 
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of the time of intervention.12, A mandatory injunc- 
tion compelling removal of an obstruction should 
rarely be granted before final hearing.1* The decree 
must not be too broad, indefinite, or uncertain.'+ 


Damages. As damages may be sought in a suit 
for injunctive relief,‘®> the matter of damages is a 
question of fact for the trial justice, and, in the ab- 
sence of error of law, his finding must be sustained.*® 
Damages may be recovered, as well as injunctive re- 
lef,t? but no extra allowance beyond and above the 
actual damage should be made.t® Injunetive relief 
will not be granted where complainant can be com- 
pensated in damages,!® and the court may, in a prop- 
er case, award damages and deny injunctive relief,”° 
and may require that, on payment of the sum award- 
ed, plaintiff execute a release of the right of flowage 
to defendant.21, A mandatory injunction requiring 
the removal of a dam or obstruction may be granted 
without any previous finding as to damages.?? 


Enforcement of decree. The beneficiary of an in- 
junction to restrain obstruction of waters may bring 
contempt proceedings against one who violates the 
injunetion.2? For refusal to obey an injunction or- 
dering removal of a diversion, an action for damages 
will le.?* 


Champion, 49 So. 415, 160 Ala. 517; 
Walton Cranberry Co. v. Seamon, 137 
IN. We (1477) 271s Mehiie 985i a hinehiey. 
Green, 16 Minn. 355; Pealer v. Grays 
Harbor Boom Co, 103 PB. 451, 54 
Wash. 415. 


Rothery v. New York Rubber 


requisite 


101 PP. 168, 39 


809, 124 Ga. 518. 


12. McMillan v. Noyes, 72 A. 759, 
75 N.H. 258. 

13. Bailey v. Schnitzius, 13 A. 247, 
16 A. 680, 45 N.J.Eq. 178. 

14... See cases infra this note. 

[a] Particular decrees construed. 
—(1) A decree enjoining the main- 
tenance of a dam other than that 
originally constructed, without flush- 
boards, forbids defendants only to in- 


,erease the height of the dam by 


flushboards or any other means, but 
not to forbid them to maintain the 
original height by flushboards. Rob- 
bins v. District Court of Iowa in and 
for Sac County, 150 N.W. 244, 170 
Iowa 223. (2) A judgment enjoining 
a party “from interfering with the 
natural flow of water in said river 
and from in any way obstructing its 
eurrent,’” when construed as a whole, 
merely prohibits every interference 
with the natural flow that would af- 
fect the use or possession of the 
lands mentioned in another part of 
the judgment. Simons v. Munch, 149 
N.W. 304, 127 Minn. 266. 

[b] Decree held proper.—Man- 
date, against the maintenance of 
dams or structures in a river causing 
overflow, “during all times of ordi- 
nary flow or periodical or usual high- 
water,” is not objectionable in fail- 
ing to define periodical or usual high 
water, since whether some future 
high water may be periodical or usu- 
al, or unforeseen and extraordinary, 
must necessarily be determined as a 
matter of fact when the situation is 
presented. Town of Bennington Vv. 
Fillmore & Slade, 130 A. 187, 98 Vt. 
405. 


[ec] Decree held too broad.—(1) 
An injunction, where water is back- 
ed by defendant’s dam onto plaintiff's 
land, should not require the rebuild- 
ing, repair, or removal of the dam, 
there being no evidence that this is 


ing flowage of highways, a decree en- 
joining maintenance of dams at such 
height as to cause water to overflow 
highways was erroneous, and should 
be modified so as to permit defend- 
ants to maintain them at such height 
that water will not be caused to 
Overflow highways during times of 
ordinary flow, or periodical or usual 
high water. Town of Bennington v. 
Fillmore & Slade, 130 A. 137, 98 Vt. 
405. (3) A decree enjoining the di- 
version or attempted diversion of any 
of the waters of a stream is erro- 
neous as too broad under the plead- 
ings. City of Gold Hill, Or., v. Cali- 
Beets Oregon Power Co., 35 F.(2d) 


[d] Decree held too uncertain.— 
(1) An injunction will not be granted 
to restrain a mill owner from dis- 
charging the waters of a _ certain 
brook, penned back and accumulated 
by the dam, in such unusual quanti- 
ties as to overflow plaintiff’s lands 
below, because it could never be de- 
termined whether the injunction had 
been obeyed or disregarded. Wason 
v. Sanborn, 45 N.H. 169. (2) A de- 
cree ordering the sheriff to remove a 
part of a dam rebuilt without author- 
ity to a greater height than before 
is not erroneous, as failing to tell 
the sheriff what to do, or leaving 
matters open for his determination. 
Iowa Power Co. v. Hoover, 147 N.W. 
858, 166 Iowa 415. 


[fe] Decree held not indefinite.—A 
judgment which prohibits the main- 
tenance of a dam at a height that 
would cause the pond to extend, at 
the natural flow, beyond a certain 
point is not void for indefiniteness. 
Meveigh v. International Paper Co., 
109 N.Y.S. 574, 125 App.Div. 293. 


15. See supra § 95. 


16. Olney v. Culluloo Park Co., 169 
N.Y.S. 848, 182 App.Div. 560. 


17. Central of Georgia R.. Co. v. 


ork 90. NEY. 307-25 INGY. Wikiyebis: 
343. 
29; Stothart v. Hilliard, 19 Ont. 


20. Miller v. Cornwell, 38 N.W. 


912, 71 Mich. 270. 
21. Miller v. Cornwell, supra. 


22. Allen v. Stowell, 79 P. 371, 145 
ooh 666, 104 Am.S.R. 80, 68 L.R.A. 


23. Goodall v. Superior Court in 
and for Santa Barbara County, 174 P. 
924, 3% Cal.App. 723. 


[a] Loss of right.—(1) The ben- 
eficiary of a perpetual injunction re- 
straining the obstruction of flow of 
water is not barred from instituting 
contempt proceedings against a per- 
son violating the injunction by fail- 
ure to bring proceedings within a 
particular period, unless the obstruc- 
tion has continued under circum- 
stances and for a period of time from 
which a grant to obstruct the wate 
would be implied. Goodall v. Superi- 
or Court in and for Santa Barbara 
County, 174 P. 924, 837 Cal.App. 723. 
(2) Failure of the beneficiary of an 
injunction restraining the obstruc- 
tion of flow of water to bring con- 
tempt proceedings until after the ob- 
struction had continued for four 
years did not in itself constitute 
laches. Goodall v. Superior Court in 
and for Santa Barbara County, supra. 
(3) Willingness of the beneficiary of 
an injunction .restraining the ob- 
struction of flow of water to waive 
his rights thereunder provided the 
violator would pay the expense of 
protecting his land from overflow, 
and his motive in instituting con- 
tempt proceedings to compel such 
payment, did not affect the beneficia- 
ry’s right to maintain proceedings. 
Goodall v. Superior Court in and for 
Santa Barbara County, supra. 


24 Benson v. Connors, 19 N.W. 
812, 63 Iowa 670. 
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[§ 104] (4) Damages—(a) In 


whose land is injured by flooding or flowage is enti- 
tled to adequate damages?® proportionate to the ac- 
tual injury sustained?® and measured by the injury 
which plaintiff has suffered in consequence thereof.?7 
Plaintiff may recover for all injuries to his land, 
buildings, or other property directly traceable to the 
unlawful act of defendant,’* and for expenses which 


25. Morrison v. Queen City Elec- 
tric Light & Power Co., 160 N.W. 434, 
193 Mich. 604. 


[a] Contemplation by defendant.— 
It was immaterial whether defendant 
power company actually contemplat- 
ed damages resulting from the flood- 
ing of plaintiff’s land, as it must be 
held to contemplate all the damages 
legitimately following from its 
wrongful act. Morrison vy. Queen 
City Electric Light & Power Co., 160 
N.W. 434, 193 Mich. 604. 


[b] Damages held adequate.—Fif- 
ty dollars damages for injuries by 
overflow of water washing away Soil 
and fertilizer and injuring vegetables 
is adequate and not to be set aside. 
Volentine v. Houseman, 130 So. 8638, 
14 La.App. 704. 


[c] Damages held inadequate.— 
(1) Damages in an action for pollu- 
tion of a stream and overflow of 
plaintiff's land which obviously did 
not include damages to a particular 
tract, or allow any recovery for re- 
habilitation of the same, are inade- 
quate. Mitchell Realty Co. v. City of 
West Allis, 199 N.W. 390, 184 Wis. 
352, 35 A.L.R. 396. (2) Where the 
evidence shows that plaintiff is enti- 
tled to damages, an award of nominal 
damages only is- improper. Pahlka 
Ve Chicago, Rel. & Piiky. Co. 161 7e: 
544, 62 Okl. 223. 


[d] Awards held not excessive.— 
(1) $6,500. Jenkins v. Stephens, 262 
12 PANS may ee MOireey alee ESS. (2) $5,500. 
Cleyelands.C.,.C. 6) St... bn Ry. Conve 
Woodbury, Glass Co., (Ind.App.) 120 


INDE 4265 93) $4,500. Vane sWies v. 
Southern Wisconsin Power Co., 134 
N.W. 828, 148 Wis. 410. (4) $4,000. 


St, louis) EM. cS. Ry. Co. ve brun- 
didge, 171 S.W. 859, 115 Ark. 606. (5) 


$2,500. Brisky v. Great Northern 
Lumber Co:, 188 BP. 767, 110° Wash. 
655. (6) $1,750. Straight Bros. Co. v. 


Chicago, M. & St. P. Ry. Co., 167 N. 
W. 705, 183 Iowa 934. (7) $1,450. 
Southern Ry. Co. v. Watts, 114 S.E. 
736, 134 Va. 503. (8) Where the jury 
awarded $2,500 for crops destroyed, 
and $3,500 for damages to land, and 
the trial court required a reduction 
of the total amount to $4,000, evi- 
dence as to the cost of removing 
débris from the land unlawfully 
flooded, and showing that some of the 
soil was washed away, and the land 
made wet and sour, was held suffi- 
cient to sustain the award of $1,500 
for damages to the land. Brisky v. 
Great Northern Lumber Co., 188 P. 
767, 110 Wash. 655. (9) $1,286.67. 
Clark v. Detroit & M. Ry. 5 § 
N.W. 863, 204 Mich. 121. (10) $850. 
Lexington & E. Ry. Co. v. Napier, 211 
S.W. 756, 184 Ky. 331 (in action 
against a railroad for damages for 
injury to land caused by diversion of 
waters, where the evidence showed 
the land was worth $200 to $500 per 
acre, and practically three acres had 
been washed away, in view of the in- 
struction that measure of damages 
was the difference between the mar- 
ket value of the land immediately 
before and after tle injury, and the 
jury could consider the damages ap- 
pearing, and also such as would nec- 
essarily result from the permanent 
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General. One 


obstruction, a judgment for $850 was 


not excessive). (11) $600. Denver 
cat GeenausCom Vv. Eleekman: Out se: 
S76, 45 ‘Colo. 24705 2) $5.00) ee dune 


coln Coal Co. v. Deaton, 17 S.W.(2d) 
249, 229 Ky. 330; Dahlgren v. Chi- 
caro, M. & P. S: Ry-Con 148 Pi oG7, 
85 Wash. 395. (13) $250. American 
Car & Foundry Co. v. Spears, 143 S. 
W. 377, 146 Ky. 736 (verdict of $250 
damages to land and crops from op- 
eration of a splash dam in driving 
logs). (14) $150. Chesapeake & O. 
Ry: Co. v. “Adkins: 180 sS.wW.) 517, 167 
Ky. 329. (15) Thirty dollars an acre 
for the twelve acres of plaintiff’s 
meadow land, rendered worthless by 
flooding caused by defendants’ dam- 
ming of a stream flowing out of the 
lake on which the meadow land was 
Situated. Krieg v. Kaufman, 173 N. 
W. 338, 206 Mich. 622. (16) $1,000 
for flooding land, destroying crops 
valued at $1,101, including $100 costs 
of planting and $10 cost of certain 
seed. Reugsegger v. Chicago Great 
Western R. Co., 29 \S.W.(2d) 221)-225 
Mo.App. 211. 

fe] Awards held excessive.—(1) 
$1,000. South Side Realty Co. v. St. 
Louis & S. F. R. Co., 1384 S.W. 1034, 
154 Mo.App. 364. (2) $500. Chesa- 
peake & O. Ry. Co. v. Stephens, 32 S. 
W.(2d) 993, 236 Ky. 232; Chesapeake 
& O. Ry. Co. v. Rice, 299" Siwe 565; 
221 Ky. 695; Chesapeake & O. Ry. Co. 
v. Coleman, 210 S.W. 947, 184 Ky. 9. 
(3) $400. Wilkie v. White, 86 S.E. 
10938, 144 Ga. 232. (4) An award of 
$1,800 for damage by overflow to six- 
ty acres of land, worth, if unaffected 
by overflow, from $15 to $25 per acre. 
Holcomb v. Alpena Power Co., 184 
N.W. 587, 215 Mich. 382. - (5). $6,555, 
where a farm of one hundred forty 
acres was worth from $6,500 to $8,500 
if unaffected by overflow, and as af- 
fected was worth about $6,000, and 
ninety two acres were entirely unaf- 
fected by water. Holcomb v. Alpena 
Power Co., 184 N.W. 587, 215 Mich. 
3882. (6) $800 damages for injuries 
to farm land due to obstruction of 
a creek, where only half an acre was 
washed away. Chesapeake & O. Ry. 
Co. v. Weddington, 22 S.W.(2d) 131, 
231 Ky. 745. 


26. Terre Haute v. Hudnut, 13 N. 
BE. 686, 112 Ind. 542; National Fibre 
Board Co. v. Lewiston, ete., Electric 
Might (Co, 49 A. 1095" 9b) Mier "ssi 
Green vy. Taylor, etc., R. Co., 15 S.W. 
685, 79 Tex. 604. 

27. Ga.—Phinizy v. Augusta, 
Ga. 260. 

Iowa.—Van Pelt v. Davenport, 42 
Iowa 308, 20 Am.R. 622. 

Mich.—Neely v. Detroit Sugar Co., 
101 N.W. 664, 138 Mich. 469; Miller 
v. Cornwell, 38 N.W. 912, 71 Mich. 
270. 
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Mo.—Brown v. Chicago, etc., R. Co., 
80 Mo. 457. 

N.Y.—Brown v. Bowen, 30 N.Y. 519, 
86 Am.D. 406. 

Tex.—San Antonio, ete, R. Co. vy. 
Turnham, (Civ.App.) 78 S.W. 1086. 

Ont.—Young v. Grand River Nav. 
Cor) 18s Url @uB 506; 

{a] Occupant of premises injured 
by the setting back of water upon 
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he has necessarily incurred in repairing injuries or 
preventing further injuries,?® together with compen- 
sation for increased difficulty of access from one 
part of his property to another,®°® for timber destroy- 
ed,®! and for sickness in his family caused by the 
stagnant water.* 
damages not proximately caused by defendant’s act 
or which are merely remote and speculative.**? <A 


But the recovery cannot include 


the land may recover damages 
against the wrongdoer to an amount 
sufficient to indemnify him for the 
injury to such interest as he had in 
the premises. Brown v. Bowen, 30 
N.Y. 519, 86 Am.D. 406. 


28. Ky.—Madisonville, H. & E. R. 
Co. v. Gatton, 121 S.W. 640. 


Mich.—Michigan Paper Co. v. Kal- 
amazoo Valley Hlectric Co., 104 N.W. 
387, 141 Mich. 48; Richards v. Peter, 
38 N.W. 278, 70 Mich. 286. 


Neb.—Republican Valley R. Co. v. 
Fink, 24 N.W. 691, 18 Neb. 89. 


N.H.—Lancaster, ete, Light Co. v. 
Jones, 71 A. 871, 75 N.H. 172. 


N.Y.—Cooper v. New York, etc., R. 
Co., 106°N.Y¥.S. 611, 122 App. Div. 228" 


N.C.—Chaffin v. Fries Mfg., etc., 
Co., 47_S.B.' 2265135) N-Gs* 95: 


Or.—Marsh vy. Trullinger, 6 Or. 356. 


Pa.—Anonymous, 4 Dall. 147, 1 L. 
Ed. 778. 


Vt.—Willey v. Hunter, 57 Vt. 479: 


29. Coffman v. Saline Valley R. 
Co., 167 S.W. 10538, 183 Mo.App. 622; 
O’Riley v. McChesney, 3 Lans. 278 
[aff 49 N.Y. 672]; Trinity, ete., R. Co. 
v. Schofield, 10 S.W. 575, 72 Tex. 496; 
Chicago, etc., R. Co. v. Seale, (Tex. 
Civ.App.) 89 S.W. 997; Jenkins v. 
Stephens, 262 P. 274, 71 Utah 15. 


[a] Illustrations.—(1) Where a 
railroad right of way fence was 
washed onto plaintiff’s land as one of 
the results of a railroad company’s 
failure to provide a sufficiently ex- 
tensive railroad embankment under a 
contract for right of way, and plain- 
tiffs assignor necessarily replaced 
the fence to protect his land and 
minimize his damages, plaintiff was 
entitled to recover from the railroad 
company the reasonable value of the 
work of so doing. Coffman v. Saline 
Valley R. Co., 167 S.W. 1058, 183 Mo. 
App. 622. (2) The expense of con- 
Structing new bridges and roads ren- 
dered necessary by the changed con- 
dition of the surface may be recov- 
ered. San Antonio, etc, R. Co. v. 
ues 83 S.W. 842, 37 Tex.Civ.App. 


30. Sabine & E. T. Ry. Co. v. John- 
son, 65 Tex. 389 (holding that, for 
negligently flooding plaintiff’s land 
and obstructing the highway, so that 
his children must stay home from 
school or use a horse, plaintiff can 
recover the value of the horse feed 
or his praportionate share of the 
school fund, whichever is greatest); 
Galveston, etc., R. Co. v. Tait, 63 Tex. 
223; International, ete., R. Co. v. 
Walker, (Tex.Civ.App.) 97 S.W. 1081. 


Woodstock Hardwood, 
Mfg. Co. v. Charleston Light, 
Cos (S.C) 63) Sn 548; 


32. Towaliga Falls Power Co. v. 
Foster, 91 S.H. 442, 19 Ga.App. 347; 
Texas, etc., R. Co. v. O’Mahoney, 60 
S.W. 902, 24 Tex.Civ.App. 681; Id. 
(Civ. App.) 50 S.W. 1049. 


33. Ga.—Rucker v. Athens Mfg. 
Co., 54 Ga. 84. 
N.H.—Lancaster, etc., Hlectric 


ree Co. v. Jones, 71 A. 871, 75 N.H. 


etc., 
etc., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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riparian owner who has unlawfully obstructed the 
stream is not responsible for such consequences of 
that act as could not have been reasonably antici- 
pated.*4 Plaintiff is not entitled to damages if the in- 
jury to his property would have occurred even though 
structure had not been erected,?*> and de- 
fendant is lable only for such proportion of the to- 
tal injury as is attributable to his structure.*¢ 
Where the land is flooded from another’s wrongful 
obstruction of a stream and from natural causes, and 
it is impossible to distinguish the injury to the land 
from each cause, the wrongdoer has been held liable 
In an action for injury to 
crops from the overflow of water impounded by dams, 
recovery against the owner of one of them is limited 
to the proportionate part of the sum representing the 
entire damage as the quantity of water impounded by 
it, and which flowed over the land, bore to the quanti- 
ty impounded by the other, and which also flowed 
The proper measure of damages for flow- 


defendant’s 


for the entire damage.** 


over it.?8 


N.J.—Ten Eyck v. Delaware, etc., 
Canal Co., 18 N.J.Law 200, 37 Am.D. 
2ose 

N.Y.—Walrath  v. Redfield, 11 
Barb. 368 [aff 18 N.Y. 457]. 


Tex.—Galveston, ete., Re Co-—v. 
Ware, 4 S.W. 138, 67 Tex. 635; Gulf, 
etc., R. Co. v. Ondrej, (Civ.App.) 99 


Bastern Texas R. Co. ‘v. 
Moore, (Civ.App.) 94 S.W. 394. 


34. Denison, ete., R. Co. v. Barry, 
83 S.W. 5, 98 Tex. 248. 

{a] Damage held too remote.—An 
allegation that plaintiff's wife, who 
was pregnant, became frightened at 
the rising water and became ill is too 
remote to allow recovery for such 
fright and sickness because of de- 
fendant’s obstruction of the stream. 
Denison, etc., R. Co. v. Barry, 83 S.W. 
5, 98 Tex. 248. 


35. McAdams v. Chicago, R. I. & 
P. Ry. Co., 205 N.W. 310, 200 Iowa 
732; Bingham v. Lexington & E. Ry. 
Co., 213 S.W. 204, 185 Ky. 48. 


{a] Tllustrations.—(1) Where a 
river was wasting away riparian 
ljlands, and a railroad constructed an 
embankment on the other side, which 
diverted the water toward the wast- 
ing lands, if the wasting away or de- 
struction of the lands was no greater 
after the construction of the em- 
bankment, the railroad is not liable 
to the owners of the land. Bingham 
v. Lexington & E. Ry. Co., 213 S.W. 
204, 185 Ky. 48. (2) Where flooding 
of plaintiff’ s land and damage to crop 
resulted only in part from a rail- 
road’s placing of stone about abut- 
ments of a bridge and trestle, the 
railroad was not liable for damages 
which would have occurred regard- 
less of the presence of the rock about 
the bridge and trestle. McAdams v. 
Chicago, R. I. & P. Ry. Co., 205 N.W. 
310, 200 Iowa 732. 


36. Pfannebecker v. Chicago, R. I. 
& P. Ry. Co., 226 N.W. 161, 208 Iowa 
752; McAdams v. Chicago, R. I. & P. 
Ry. Co., 205 N.W. 310, 200 Iowa 732; 
Sherwood y. St. Louis S. W. Ry. Co., 
(Mo.App.) 187 S.W. 260; Murphy v. 
Chicago, B. & PAE Ca a O@.O8y HalO Inv aINGIV VAs 
1048, 101 Neb. 73; Ft. Worth & D. C. 
Ry. Co. v. Speer, (Tex.Civ.App.) 212 
S.W. 762. 


{a] Illustrations.—(1) If a land- 
owner proved what crop injuries 
were caused by backwater from a 
railway embankment, and which 
from the creek’s overflow, he could 
recover from the railway under prop- 
er instructions. Pfannebecker v. Chi- 
cago, R. I. & P. Ry. Co., 226 N.W. 161, 


WATERS 


privilege.®® 


jury.*? 


damages.*4 


ket value of his 
market value of 


208 Iowa 752. (2) Where some dam- 
age to ‘crops would have resulted 
from overfiow of a stream if a rail- 
road embankment had not been built, 
the railroad was only liable for the 
additional damages caused. Murphy 
vo Chicago, Bx 6&1 Qa Re) Co. L6le NOW 
1048, 101 Neb. 73. (3) Damages for 
overflow on land, alleged to have been 
caused by a railway’s negligence in 
leaving an insufficient opening in an 
embankment, are not necessarily the 
entire damage sustained, but only 
that shown to have been caused by 
the insufficient opening. Sherwood v. 
St. Louis S. W. Ry. Co., 187 SW. 260. 


Persons liable generally see supra 

37. Harriman v. Finan, 133 N.Y.S. 
1034. 

38. Anderson v. Highland Lake Co., 
(Tex.Civ.App.) 258 S.W. 218. 

39. Hatch v. Dwight, 17 Mass. 289, 
9 Am.D. 145. 

40. Newton Rubber Works vy. De 
Las Casas, 65 N.E. 816, 182 Mass. 436; 
ree v. Mylin, 8 Pa. 51, 49 Am.D, 


41. Southern R. Co. 
Church’s Trustees of 
Cy LIE SSW o7 2k 


42. Southern R. Co. 
Church’s Trustees of 
supra. 


43. Gulf, ete, R. Co. v. Moseley, 
98 S.W. 129, 6 Ind.T. 369 [rev on other 
grounds 161 FEF. 72, 88 C:C.A. 236, 20 
L.R.A.N.S. 885]. 


44. Georgia-Alabama Power Co. v. 
Fields, 182 S.B. 104, 35 Ga.App. 128. 

45. Ala.—City of Birmingham v. 
Kircus, 99 So. 780, 19 Ala.App. 614. 

Ark.—-St. Louis, I. M. & S. Ry. Co. 


v. Miller, 154 S.W. 956, 107 Ark. 276; 
St. Louis, I. M. & S. Ry. Co. v. Mag- 


Vv, VAL IM. -H, 
Harrodsburg, 


Ve Acre icwe Ha) 
Harrodsburg, 


ness, 123) SW. .786, 93. Ark...46;. St. 
Louis, etc., R. Co. v. Morris, 35 Ark. 
622. 


Colo.—Colorado Springs Rapid 
Transit Ry. Co. v. Albrecht, 123 P. 957, 
22 Colo.App. 201; Consolidated Home 
Supply Ditch, ete., Co. v. Hamlin, 40 
P. 582, 6 Colo.App. 341. 


Del.—Beck v. Kulesza, 156 A. 346. 


Ga.—Louisville & N. R. Co. v. 
Hughes, 84 S.B. 451, 143 Ga. 206. 


Ill.— Reinke v. Sanitary Dist. of 
Chicago, 103 N.E. 236, 260 Ill. 380; 
Jones v. Sanitary Dist. of Chicago, 97 
INGBi ale 2 2 le 59d" = Gibbons iy, 
Southern I. Ry., & Power Co., 199 Ill. 
App. 154; Chicago, P. & St. L. etc., R. 
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age of a mill privilege and land in possession of a 
mortgagee is the interest on the value of the mill 
Plaintiff cannot recover for his trouble 
and expense in conducting his suit and establishing 
his rights at law.*° 

Personalty. The measure of damages for con- 
struction of personal property is its market value,*? 
and for injury to personal property, the difference 
between its market values before and after the in- 


Interest may be added from the time Ge the injury 
to the date of the verdict.*# 


By contract, plaintiff may limit the amount of his 


[§ 105] (b) Permanent Injury. Where the inju- 
ry to plaintiff’s property is of a permanent nature, 
plaintiff is entitled to the difference between the mar- 


property before the injury and the 
it after the injury,*® or immediate- 


Co. vi" Reuter, 219 FMP App: 9232) s [att 
79) ENS 665223 Slee Sole LICALO 
Sanitary Dist. v. Pearce, 110 I1l.App. 
592; Chicago Sanitary Dist. v. Her- 
bert, 108 Ill.App. 532. 

Ind.—Baltimore, etc., R. Co. v. Quil- 
len, 72.N.E. 661, 34 Ind.App. 330, 107 
Am.S.R. 183; Louisville, ete., R. Co. 
v. Sparks, 40 N.E. 546, 12 Ind.App. 
410;' Young v. Gentis, 32 N.E. 796, 7 
Ind.App. 199. 


Iowa.—Straight Bros. Co. v. Chi- 
CagoO,e ME "&Stesks Ry. Cone t Ou eNewe 
705, 183 Iowa 934. 


Ky.—Chicago, St. L. & N. O. R. Co. 
v. Adkins, 56 S.W.(2d) 969, 247 Ky. 
241; Coleman y. Louisville & N. R. 
Co., 226 S.W. 360, 190 Ky. 17; Illinois 
Cent) R. Conv. Haynes, 222. S3Wa 2bos 
Louisville, etc., R. Co. v. Ponder, 104 
S.W. 279, 31 Ky.L. 878; Kentucky 
Lumber Co. y. King, 65 S.W. 156, 23 
Ky.L. 1422. 


Mass.—Rourke v. Central Massa- 
chusetits Electric Co., 58 N.E. 470, 177 
Mass. 46. 


Mich.—Holecomb v. Alpena Power 
Co., 164 N.W. 470, 198 Mich. 165. 


Minn.—Welsch vy. Elk River Power 
ae Co., 196 N.W. 649, 157 Minn. 


Mo.—St. Louis Trust Co. v. Bam- 
brick, 51 S.W. 706, 149 Mo. 560; Coff- 
man v. Saline Valley R. Co., 167 S.W. 
1053, 183- Mo.App. 622. 


Neb.—Harris v. Lincoln & N. W. R. 
Co., 187 N.W. 865, 91 Neb. 755; Mc- 
Clure v. Broken Bow, 115 N.W. 1081, 
81 Neb. 384; Chicago, etc, R. Co. v. 
Emmert, 73 N.W. 540, 53 Neb. 237. 


N.Y.—Hartshorn v. Chaddock, 31 
IN 997 5h 1315 INGY pal Gey 7 ueEveAe NGS. 
426 [rearg den 32 N.E. 648]; Cooper 
v. New York, ete., R. Co., 106 N.Y.S. 
611, 122 App.Div. 128; Higgins v. New 
York, etc., R. Co., 78 Hun 567, 29 N.Y. 
S. 563; Easterbrook v. Erie R. Co., 51 
Barb. 94; Chase v. New York Cent. R. 
Co, 24 Barb. 273. 


N.C.—Borden v. Carolina Power & 
TSH tE COI 3 Saleen slice Ne Guar 
Briscoe v. Young, 42 SE. S93, 131 N. 
C. 386; Ridley v. Seaboard, ’etc., 1a 
Co., 24'S.E. 730, 118 N.C. 996, 32 LRA. 
708; Adams v. Durham, etc, Re Cor 
14 S.B. SiiaPab OLIN. 325; Spilman Vv. 
Roanoke Nav. Co., 74 N.C. 675 


Pa.—Shaffer v. Penna Co., 
109 A. 284, 265 Pa. 542; Riddle’s Bx’ rs 
v. Del. County, 27 A. 569, 156 Pa. 643; 
Seely v. Alden, OL IPAs 302, 100 Am.D. 
642 Schuylkill Nav. Co. v. Farr, 4 
Waits & S. 3862; Anonymous, 4 Dall. 
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ly before and immediately after the construction of 
the structure causing the permanent injury,*® or just 
before and just after the effect of the structure be- 
comes known,** and the rule is the same even though 
the permanent injury is wrought by an occasional 
Since but one action can be brought for 
permanent injuries,*® the award must include all in- 
jury, prospective as well as present,°® including in- 
jury to crops®! or logs and wood washed away.*? 
Although only a part of plaintiff’s land is permanent- 


flowage.*8 


WATERS 


ly injured, the measure of damages is the decrease 


147, 1 L.Ed. 778; Matteson v. New 
York Cent., etc., R. Co., 40 Pa.Super. 
234. 

S.C.—Gentry v. Richmond, etc., R. 
Co716°S.E. 893,'38 S:C..284. 


Tenn.—Coleman vy. Bennett, 69 S.W. 
734,.111 Tenn. 705. 


Tex.—San Antonio, ete., R. Co. v. 
Kiersey, 86 S.W. 744, 98 Tex. 590; 
Denison, etc., R. Co. v. Barry, 83 S.W. 
5a Woe hex. 248" “Trinity, sete: R. Co: 
v. Schofield, 10 S.W. 575, 72 Tex. 496; 
Gulf, ete., R. Co. v. Helsley, 62 Tex. 
593; Chicago, R. I. & G. Ry. Co. v. 
Martin, (Civ.App.) 37 S.W.(2d) 207; 
City of Waco v. Roberts, (Civ. App.) 
12 S.W.(2d) 263; San Antonio & A. P, 
Ry. Co. v. Pemberton, (Civ.App.) 204 
S.W. 253; Moore v. City of Dallas, 
cay. App.) 200 S.W. 870; Stephenville 

cabs ee Eyes CO Vie ‘Walton, (Civ. 
ee 160 S.W. 651; Wichita Falls & 
IWR nC On Wa Wyrick, (Civ.App.) 147 
S.W. 694; Gulf, C. & S. F. Ry. Co. v. 
MCS, sCCiv Apps Lop Suv Melo ent. 
Worth, ete., R. Co. v. Flynt, 125 S.W. 
347, 58 Tex.Civ.App. 534; St. Louis, 
ete., R. Co. v. Clayton, 118 S.W. 248, 
54 Tex.Civ.App. 512; Missouri, etc., 
R. Co. v. Bell, (Civ.App.) 93 S.W. 198; 
Texas Cent. R. Co. v. Brown, 86 S.W. 
659, 38 Tex.Civ.App. 610; San Antonio, 


ete., R. Co. v. Horkan, (Civ.App.) 45- 
S.W. 391; Austin v. Walsh, (Civ.App.) 
34. SvW. | 324 International, ete., 


Rr Co, v. Davis, (Civ. App!) "29 Sow. 
483; Galveston, etc., R. Co. v. Becht, 
(Civ. App.) 21°S.Ww.. 971; Texas Cent. 
R. Co. v. Clifton, 2 Tex:A.Civ.Cas. § 


489. 


Wis.—Velte v. U. S., 45 N.W. 119, 
76 Wis. 278. 


Can.—Dorchester Electric Co. v. 
Roy, 49 Can.S.C. 344 [aff 22 Que.K.B. 
265]. 


[al Rule applied.—(1) Where al- 
leged permanent injuries to land by 
overflow, caused by the negligent con- 
struction of a railroad bridge, had 
their actual beginning in April, and 
were completed in June, 1908, the 
measure of damages was the differ- 
ence in value immediately before the 
first and after the last injury. Ft. 
Worth & D. C. Ry. Co. v. Flynt, 125 
S.W. 347, 58 Tex.Civ.App. 5384. “(2) 
In a riparian owner’s action against 
a railroad for damages to land from 
overflow claimed to have been caused 
by the construction of a fill and em- 
bankment for a right of way on the 
opposite side of a river, a riparian 
owner was entitled to recover for the 
depreciation in market value of his 
property, the injury to plaintiff's land 
caused by overflow being permanent. 
Shaffer v. Pennsylvania Co., 109 A. 
284, 265 Pa. 542. ,(3) Where land is 
permanently injured by overflow oc- 
casioned by the construction of a rail- 
road, no part of the land being taken, 
evidence of the reasonable value of 
the land immediately before and after 
the overflow is inadmissible, as it is 
not the value, but the market value, 
of the land. Harris v. Lincoln & N. 


W.. Rs Co., 137 N.W. 865; 91) Nebs) 755. 
(4) Market value before and after 
being the measure of damage, it is 
immaterial what expenditures in fill- 
ing up the premises of plaintiff to 
keep off the water were incurred sub- 
sequent to the construction of the 
railroad. Gibbons v. Southern Illinois 
Ry. & Power Co., 199 Ill.App. 154. 


[b] Damages in part temporary.— 
Where water is wrongfully diverted 
so as to cause overflow on another’s 
land, although some of the overflow 
may be temporary, damages may be 
allowed for any diminution in the 
market value caused by such perma- 
nent condition. Louisville & N. R. 
oe v. Hughes, 84 S.E. 451, 143 Ga. 


46. Louisville & N. R. Co. v. Ben- 
nett, 271 S.W. 71, 207 Ky. 776; Payne 
v. Smith, 249 S.W. 995, 198 Ky. 564; 
City of Kingfisher v. Zalabak, 186 P. 
936, 77 Okl. 108; City of Fort Worth 
v. Burgess, (Tex.Civ.App.) 191 S.W. 
863; Stephenville, etce., R. Co. of Tex- 
as v. Yates, (Tex.Civ.App.) 148 S.W. 
836; Norfolk County Water Co. v. 
Etheridge, 91 S.E. 133, 120 Va. 379. 


[a] Bule applied.—(1) A railroad 
company which has constructed a 
permanent embankment for its tracks 
cannot be compelled by an owner of 
land which is flooded thereby to re- 
move its embankment at a cost which 
would greatly exceed the entire value 
of the farms a part of which were 
flooded, but is liable only for the 
diminished market value of the farms 
because of the construction of the 
embankment. Payne v. Smith, 249 S. 
W. 995, 198 Ky. 564. (2) Recovery by 
a landowner for the flooding of his 
land by a permanent railroad embank- 
ment cannot be recovery for a tempo- 
rary or recurring injury, so that, in an 
action for damages to a crop for such 
flooding, it was error to submit to the 
jury the question of the damage of the 
crop only, where the railroad company 
by its pleading seasonably asked the 
court to submit the question of per- 
manent injury and the damage to the 
lands thereby. Payne v. Smith, supra. 
(3) The value of the property is not 
to be computed as of the time of the 
trial. Missouri, etc., R. Co. v. Graham, 
33 S.W. 576, 12 Tex.Civ.App. 54. 


[b] Rule for assessing damages 
for overflowing land by construction 
of railroad levee is to take the actual 
value of the land at the completion 
of the work, supposing the conse- 
quences to be known, compare it with 
what the value would have been if 
the overflow had remained as before 
the construction of the embankment, 
and fix the damages at the difference. 


St. Louis, etc., R. Co. v. Morris, 35 
Ark. 622. 
47. Shrout v. Chesapeake & O. Ry. 


Co., 162 S:W..9%7, 157 Ky. 1. But see 
Lexington & E. Ry. Co. v. Napier, 211 
S.W. 756, 184 Ky. 331 (in an action for 
injury to land from washing caused 
by defendant railroad company’s ob- 
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in the market value of the entire tract,®*® or the value 
of the part permanently overflowed plus the dimin- 
ished value of the remainder.** 
rect valuation of the property, it is necessary to con- 
sider the use to which the property was put,°® the 
revenues derived from it,°® and if that property con- 
sists of a mill or factory, it is admissible to show the 
profits which it would have earned if the damage 
had not be done,®” or the rental value of the power 
destroyed may furnish an appropriate measure of 


In arriving at a cor- 


struction of a river, it was proper to 
instruct that the damages were the 
difference between the market value 
of the property immediately before 
and after the injury, instead of the 
difference between the market value 
before it. became known in the com- 
munity that the fill would be con- 
structed and market value after such 
time, where the land was injured not 
by the construction of the railroad, 
but by the washing). 

48. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 61 So. 934, 181 Ala. 576; 
Id., 61 So. 938, 181 Ala. 671; Stephen- 
ville N. & S. T. Ry. Co. of Texas v- 
Yates, (Tex.Civ.App.) 148 S.W. 836. 


49. See supra § 71. 


50. Platt v. Curtiss, 89 Il].App. 
575; Gartner v. Chicago, etc., R. Co., 
98 N.W. 1052, 71 Neb. 444; Borden v. 
Carolina Power & Light Co., 93 S.BE. 
442, 174 N.C. 72; Lone Star Gas Co. 
v. Hutton, (Tex.Commn.App.) 58 S.W. 
(2d) 19 [rev (Civ.App.) 37 S.W.(2d) 
329]. 

BL 
supra. 


ay Be Beck v. Kulesza, (Del.) 156 A. 
6. 


53. Bellaire v. Worcester Lumber 
Co., 143 N.W. 63, 177 Mich. 222; City 
of Ft. Worth v. Burgess, (Tex.Civ. 
App.) 191 S.W. 863. 


54. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 61 So. 938, 181 Ala. 671; 
Sloss-Sheffield Steel & Iron Co. v. 
Mitchell, 61 So. 934, 181 Ala. 576. 


55. Borden v. Carolina Power & 
hight’ Co. 93) SiBe 442) 1740 Ncw ie 
City of Kingfisher v. Zalabak, 186 P. 
936, 77 Okl. 108; City of Waco v. 
Prepst ies (Tex.Civ.App.) 12 S.W.(2d) 

{a] Illustrations.—(1) Value of 
land before injury from backing water 
thereon by a dam is to be determined 
in view of uses to which it might 
have been applied, uses to which it 
was adapted, and uses for which it 
was used. Borden vy. Carolina Power 
& Light Co., 93 S.B. 442, 174 N.C. 72. 
(2) That land would not produce a 
crop on account ofthe soil being 
washed away can be considered in 
estimating the difference in the value 
of the land just before and after the 
overflow. Gulf, C. & S. F. Ry. Co. v. 
Felts, (Tex.Civ.App.) 135 S.W. 719. 
{) In determining the damages’ to 
land from construction of a dam caus- 
ing its overflow, plaintiff can have the 
jury consider the prior market value 
of his land for any purpose to which 
it was adapted and for which he de- 
sired to use it. City of Ft. Worth v. 
Burgess, (Tex.Civ.App.) 191 S.W. 863. 


56. City of Kingfisher y. Zalabak, 
186 P. 936, 77 Okl. 108. 


57. Gibson v. Fischer, 25 N.w. 914, 
68 Iowa 29; National Fibre Board Co. 
Vv. Lewiston, etc., Electric Light Co., 
49 A. 1095, 95 Me. 318; Simmons v. 
Brown, 5 R.1. 299, 73 Am. D. 66. 


Lone Star Gas Co. v. Hutton, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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damages,°® and in other eases injury to the health of 
vlaintiff and his family may be taken into account in 
Plaintiff can recover ei- 
ther for decrease in value of his land, or for the loss 
of use or rent, depending on whether the obstrue- 
tion is permanent or not, but not both;®° but it has 
been held that, where an obstruction causes perma- 
nent injury and also loss of use of the property, 
damages allowed for both are not double damages.°! 
The price at which the land is bought or sold is 
not necessarily the determining factor in estimating 


estimating the damages.®® 


the damages.*? 


[$ 106] (c) Occasional Injury. As _ successive 
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where the injury is a continuing one, from a cause 
not necessarily permanent, only such damages as 
have accrued up to the time of the action are recover- 
able;°* and so, if a structure, permanent or tempo- 
rary in character, produces only occasional or tempo- 
rary damage, plaintiff can recover only such damag- 
es as have accrued up to the time of the action.®® 
If the injury is not permanent, plaintiff can recover 
only such amount as will compensate him for the loss 
which he has actually sustained because of the ob- 
struction complained of,°° and which could not have 


been prevented by reasonable care.°7 Where the in- 


actions may be maintained for continuing injuries, ** 


58. Lancaster, etce., Light Co. v. 
siones, 71 A. 871, 75 N.H. 172. 


59. Gillet v. Jones, 18 N.C. 339. 


60. Yazoo & M. V. R. Co. v. James, 
79 So. 65, 66, 118 Miss. 224 [motion 
den 80 So. 2, 118 Miss. 724]; Lone 
Star Gas Co. v. Hutton, (Tex.Commn. 
App.) 58 S.W.(2d) 19 [rev (Civ.App.) 
37 S.W.(2d) 329]. 

“A recovery by appellee from appel- 
lant for the decrease in the value of 
his land caused by the obstruction to 
his drainage would place the parties 
in the same situation they would have 
been had appellant purchased from 
appellee the right to obstruct his 
drainage, their relative rights in this 
respect being analogous to the rights 
of a plaintiff and defendant in an ac- 
tion in trover for tthe conversion by 
the defendant of property belonging 
to the plaintiff, the title to which prop- 
erty will vest in the defendant on the 
payment by him to the plaintiff of the 
amount of the judgment rendered 
against him for the conversion. Since 
the payment by appellant to appellee 
of the decrease in the value of his 
land caused by the obstruction to his 
drainage would be the equivalent of 
the purchase by appellant from ap- 
pellee at the time the drainage was 
obstructed of the right so to do, it 
necessarily follows that appellant will 
not in that event be liable to appellee 
for any damage inflicted upon his 
crops by the obstruction to his drain- 
age, so that appellee can recover, if 
at all, on one only of his claims for 
damages; that is, either for the de- 
crease in the value of his land or for 
the decrease in the quantity of crops 
raised thereon.” Yazoo & M. V. R. Co. 
v. James, supra. 


61. Lynch v. Minnesota Power & 
Light Co., 219 N.W. 459, 174 Minn. 
443; Dahlgren v. Chicago, M. & P. S. 
Ry. Co., 148 P. 567, 85 Wash. 395. 


62. Beaverton Power Co. v. Wol- 
verine Power Co., 222 N.W. 7038, 245 
Mich. 541; Morrison v. Queen City 
Electric Light & Power Co., 160 N. 
W. 434, 193 Mich. 604. 


[a] Mlustrations. — (1) Where 
plaintiff in an action to enjoin defend- 
ant from overflowing land had bought 
the land and promised to pay five 
thousand dollars therefor, it would 
not necessarily follow that that sum 
should be taken as the value of the 
land in the condition in which it was 
when purchased. Morrison v. Queen 
City Electric Light & Power Co., 160 
N.W. 434, 193 Mich. 604. (2) Where 
plaintiff purchased land to build a 
dam, relying on defendant’s assurance 
that defendant’s dam would not in- 
terfere, damages for flowage by the 
dam, preventing plaintiff from erect- 


- ing a dam, are not limited to the mere 


value of the land or the amount paid 
ODM pLe. Beaverton Power Co. v. 
Wolverine Power Co., 222 N.W. 708, 


245 Mich. 541. 
63. See supra § 71. 
64. Ala.—Polly v. McCall, 37 Ala. 


Ark.—Baker v. Allen, 50 S.W. 511, 
66 Ark. 271, 74 Am.S.R. 98. 


Ga.—Jones v. Lavender, 55 Ga. 228. 


Ill.—Jones v. Sanitary Dist. of Chi- 
exo, 97 N-Ee 210,252 21, 591. 


Ind.—Cleveland, etc, R. Co. v. 
Kline, 63 N.E. 483, 29 Ind.App. 390. 


Mich.—Addison Flouring Mill Co. 
v. Lake Shore & M. S. Ry. Co., 125 N. 
W. 347, 160 Mich. 330. 

Minn.—Dorman vy. Ames, 12 Minn. 
451. 

Miss.—Yazoo & M. V. R. Co. v. 
James, 79 So. 65, 118 Miss. 224 [mo- 
tion den 80 So. 2, 118 Miss. 724]; Mis- 
Sissippi Cent. R. Co. v. Magee, 46 So. 
716, 93 Miss. 196. 


Mo.—Markt v. Davis, 
272. 


a ora 2 v. New York, 26 Hun 


S.C.—Lampley v. Atlantic Coast 
Line R. Co., 41 S‘E. 517, 63! S.C. 462. 
But see Lamar v. Charlotte, ete., R. 
Co., 10 S.C. 476 (holding that it is 
proper to include damages for the 
period during which the suit has con- 
tinued, in a suit in equity for injunc- 
tion and damages). 

Tenn.—Atlanta, ete., R. Co. v. Hig- 
don, 76 S.W. 895, 111 Tenn. 121. 


Tex.—Galveston, etc., R. Co. v. Sey- 
mour, 63 Tex. 345. 


Vt.—Goodrich y. Dorset Marble Co., 
13 A. 636, 60 Vit. 280, 


_ Wash.—Bryant v. Frank H. Lamb 
Timber Co., 79 P. 622, 37 Wash. 168. 


W.Va.—Covert v. Chesapeake & O. 
Ry. Co., 100 S.E. 854, 85 W.Va. 64; 
Rogers v. Coal River Boom, etc., Co., 
19 S.E. 401, 39 W.Va. 272. 


Can.—Dorchester Electric Co. v. 
Roy, 49 Can.S8.C. 344 [aff 22 Que.K.B. 
265]; Gale v. Bureau, 44 Can.S.C. 
305. 

B.C.—Morrison v. Dewdney Comrs., 
65 Dom.L.R. 409. 


Ont.—McGillivray v. Great Western 
Fue Os, aoe ©... O9% 


[a] Injuries becoming apparent 
after suit commenced.—(1) Al- 
though the recovery is restricted to 
injuries caused by defendant’s act 
before the commencement of the suit, 
this may include injuries so caused, 
but the effects of which do not become 
apparent until after the beginning of 
the suit. Goodrich v. Dorset Marble 
Co., 13 A. 636, 60 Vt. 280. (2) Where 
wood and grass were injured by the 
unlawful maintenance of a dam before 
the commencement of the action, it is 
not material that the wood and grass 
did not die until after the beginning of 
the suit. Hayden v. Albee, 20 Minn. 


46 Mo.App. 


jury is the result of an occasional flowage,** or is 


159. (3) If entitled to recover for 
flooding of his land through main- 
tenance of a milldam at an improper 
height, plaintiff's damages should in- 
clude injury to a farm road occasioned 
by defendants’ unlawful act commit- 
ted before commencement of the suit 
and all effects of the flowage before 
the suit was brought, both to the land 
for tillage purposes and to the road, 
although they may not have been ap- 
parent at the time. Read v. Webster, 
113 A. 814, 95 Vt. 239, 16 A.L.R. 1068. 


65. Chesapeake & O. Ry. Co. v. 
Hare, 283 F. 944. 


[a] Thus, where a railroad com- 
pany, by temporary or permanent 
structures or fills built in a stream, 
obstructs the channel, and thereby di- 
verts the regular flow of the waters 
therein, resulting in occasional dam- 
ages to the lands of a riparian owner, 
such damages in contemplation of law 
are impermanent, intermittent, and 
temporary, as distinguished from per- 
manent damages, and recovery ‘there- 
for is limited to the damages as from 
time ito time they occur. Chesapeake 
& O. Ry. Co. v. Hare, 283 F. 944. 


66. Wallingford v. Maysville, etce., 
R.Co., 107 SW. ‘781, 32 Ky. 1049? 
Gulf, ete., R. Co. v. Haskell, 23 S.W. 
546, 4 Tex.Civ.App. 550. 

67. Decorah Woolen Mill Co. v. 
Greer, 49 Iowa 490. 


68. Ala.—Sloss-Sheffield Steel & 
irae Co. v. Mitchell, 52 So. 69, 167 Ala. 


Ark.—Kansas City, ete, R. Co. v. 
Cook, 21 S.W. 1066, 57 Ark. 387. 


Del.—Harrigan v. Wilmington, 12 
A. 779, 13 Del. 140, 


Ill.—Chicago v. Huenerbein, 85 Ill. 
594, 28 Am.R. 626. 


we ees Bend v. Paxon, 67 Ind. 
8. 


Ky.—Chesapeake & O. Ry. Co. v. 
Clifton, 35 S.W.(2d) 884, 237 Ky. 519; 
Illinois Cent. R. Co. v. Haynes, 122 S. 
W. 210; Wallingford v. Maysville, 
me Ral Con P LOZ USAW 8k 32h hove, 


Mich.—Colwell v. Alpena Power Co., 
157 N.W. 21, 190 Mich. 255. 


Minn.—Welsch v. Elk River Power 
& Light Co., 196 N.W. 649, 157 Minn. 
451; Skinner v. Great Northern Ry. 
Co., 151 N.W. 968, 121 Minn. 113. 


N.C.—Jones v. Kramer, etc., Co., 45 
S.E. 827, 133 N.C. 446; Adams v. Dur- 
ham, etc., R. Co., 14 S.E. 857, 110 N.C. 
325; Burnett v. Nicholson, 86 N.C. 


Tex.—Broussard v. Sabine, ete, R. 
Co., 16 S.W. 30, 80 Tex. 329; Sabine, 
ete., R. Co. v. Joachimi, 58 Tex. 456; 
Lone Star Gas Co. v. Hutton, (Commn. 
App.) 58 S.W.(2d) 19 [rev (Civ.App.) 
37 S.W.(2d) 329]. 

Can.—Chambly Mfg. Co. v. Willet, 
34 Can.S.C. 502. 
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eaused by a structure of a temporary character,*®® 
the measure of damages is the diminution of the use 
or rental value of the property plus the reasonable 
expense of restoring the premises,‘° and not the dif- 
ference in the market value before and after the in- 
jury,’t although this measure has been applied in 
If an injury is remediable but 
the cost of repair would exceed the diminution of 
the market value, the latter is the correct measure,’* 
but if the cost of repair is the lesser sum, such cost 
The loss in rental val- 
ue is not to be determined by the difference in the 
amount of rents stipulated for or collected before 
Where a previous action 
has been brought and damages recovered, in a second 
action for a continuing wrong the rental value recov- 


some jurisdictions.*? 


will be the proper measure.** 


and after the damage.’® 


[a] Rule applied.—Where land 
damaged by obstruction of water is 
part of a larger tract constituting a 
single farm, the damages may be as- 
sessed on the basis of the decreased 
rental value of the whole farm. Skin- 
her v. Great Northern Ry. Co., 151 
N.W. 968, 129 Minn. 113. 

[b] Damages held excessive.—$250 
as temporary damages to land, caused 
by overflow from a railroad culvert. 
Chesapeake & O. Ry. Co. v. Clifton, 35 
S.W.(2d) 884, 237 Ky. 519. 

69. City of Richmond v. Gentry, 
124 S.W. 337, 186 Ky. 319, 136 Am.S.R. 
255; Howard v. City of Buffalo, 122 
N.Y.S. 1095, 151 App.Div. 198 [aff 135 
INDYAS. 803.0051 Apprbive § 1198" Gev, 
105 N.E. 426, 211 N.Y. 241)]; Pickens 
v. Coal River Boom, etc., Co., 50 S.E. 
872, 58 W.Va. 11, 6 Ann.Cas. 285. 

70. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Mitchell, 61 So. 938, 181 
Ala. 671; Sloss-Sheffield Steel & Iron 
Co. v. Mitchell, 61 So. 934, 181 Ala. 
576; Sloss-Sheffield Steel & Iron Co. v. 
Mitchell, 49 So. 851, 161 Ala. 278. 

1ll.—Keithsburg v. Simpson, 70 Ill. 
App. 467. 

Ky.—Southern Ry. Co. v. A. M. E. 
Church’s Trustees of Harrodsburg, 
HSE Oe we elinolse@ent. iaCo, 
vy. Haynes, 122 S.W. 210. 

Pa.—Keats v. Luzerne County Gas 
Co., 29 Pa.Super. 480. 


Tex.—Galveston, etc., R. Co. v. 
Ware, 4 S.W. 13, 67 Tex. 635; Sabine, 
ete., R. Co. v. Joachimi, 58 Tex. 456; 
Ghicago. ete., R. Co. vy. Seale, (Civ. 
App.) 89 S.W. 997. 


[a] Damages included in restora- 
tion.—In an action for filling plain- 
tiff’s pond and injuring his mill pow- 
er, damages on the theory of a res- 
toration of the pond and the mill to 
their former condition may include 
damages for a deposit below plaintiff's 
dam or below the penstock, where it 
appears that, in order to secure an 
even flow of water for the mill, it was 
necessary to have the pond deeper 


than the penstock. Lepper v. Wis- 
consin Sugar Co., 128 N.W. 54, 131 


N.W. 985, 146 Wis. 494. 

71. %Ind.—Perry-Matthews-Buskirk 
Stone Co. v. Smith, 85 N.E. 784, 42 
Ind.App. 413. 

Ky.—Chesapeake & O. Ry. Co. v. 
Clifton, 35 S.W.(2d) 884, 237 Ky. 519; 
City of Richmond vy. Gentry, 124 S.W. 
337, 1386 Ky. 319, 136 Am.S.R. 255. 
‘ N.Y.—Howard v. Buffalo, 122 N.Y.S. 
1095, 151 App.Div. 198 [aff 135 N.Y.S. 
303, 151 App.Div. 198 (rev 105 N.E. 
AKG. e2i te Noy 240) 12 

Tenn.—Atlanta, etc., R. Co. v. Hig- 
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miens® 


don, 76 S.W. 895, 111 Tenn. 121. 


Va.—American Locomotive Co. v. 
Hoffman, 61 S.H. 759, 108 Va. 363, 128 
Am.S.R. 953. 


Ont.—Wigle v. Gosfield, 25 Ont.L.R. 
646, 21 Ont.W.R. 483, 3 Ont.W.N. 708. 


72. Steber v. Chicago & Great 
Western Re Cone LieNeWrr 3040) 39 
Iowa 153; Blunck v. Chicago & N. W. 
Ry. Co., 115 N.W. 1013 [rev on other 
grounds 120 N.W. 737, 142 Iowa 146]; 
Harvey v. Mason City, ete., R. Co., 
105 N.W. 958, 129 Iowa 465, 113 Am. 


S.R. 483, 3 L.R.A.N.S. 973; Sullens v. 
Chicago; mete. Re Co, 38 ENiWee 545, 
74 lowa 659, 7 Am.S.R. 501; Drake v. 


Chicago, ete., R. Co., 19 N.W. 215, 63 
Iowa 302, 50 Am.R. 746; Van Orsdal 
v. Burlington, etc., R. Co., 9 N.W. 379, 
56 Iowa 470; Finley v. Hershey, 41 
Iowa 389; Coffman vy. Saline Valley R. 
Co., 167. S.W. 1053, 183 Mo.App: 6225 
South Side Realty Co. v. St. Louis & 
S. E.R. Co., 134 S.w. 1034, 154 Mo, 
App. 364. 


[a] Walue of property as whole.— 
(1) In an action for flooding of part 
of plaintiff's farm, the measure of 
damages was the difference in its mar- 
ket value before and after the over- 
flow, not limiting such values merely 
to the part overflowed, but consider- 
ing the farm as a whole. Straight 
Bros. Co. v. Chicago, M. & St. P. Ry. 
Cor, ew NeW: 705, “ss lowa: 9384; 
Thompson vy. Illinois Cent. R. Co., 158 
N.W. 676, 177 Iowa 328. (2) Where 
flooding of land was confined to low 
lands, high lands not being affected, 
damages are not to be assessed on the 
basis of depreciation in value of the 
farm, as a whole. Thompson y, Illi- 
roe Central R. Co., (Iowa) 153 N.W. 
174. 


[b] Where land has been appro- 
priated to particular use, the loss 
must be determined with reference to 
existing conditions, and in measuring 
the loss a distinction must be drawn 
between things which can readily be 
replaced and those things concerning 
which restoration is impossible, and, 
as to the former, the cost of reproduc- 
tion is a proper basis of computation, 
while, as to the latter, rental value 
must be taken as the basis. Blunck 
v. Chicago & N. W. Ry. Co., 115 N.W. 
1013 [rev on other grounds 120 N.W. 
737, 142 Iowa 146]. : 


[ec] Measure of damages to lease- 
hold by flooding is the difference in 
its value before and after the over- 
flow. Straight Bros. Co. v. Chicago, 
Mi eon tume. ev VrasCO.m Lom. INE Wie TOD, 
183 Iowa 934. 


73. Hartshorn v. Chaddock, 31 N. 
By) O97 Bo Ne Nien LLG 7a SAN 42 Gi 


[§ 107] (d) Injuries 
damages are sought as for a nuisance, the general 
rules apply,*® and if the obstruction is a continuing 
nuisance, all damages, not barred by statute, accru- 
ing up to the commencement of the suit, can be re- 
covered,®® including injury to property,*! health,*? 
trees,®* crops,** an 1 


[§§ 106-107 


erable must be determined by the actual value of the 
property at the termination of the previous action.*° 
Where loss of water for power is the only injury, 
plaintiff is not entitled to recover diminution of ren- 
tal value where it did not diminish, nor for loss of 
profits where there was no reason for such a loss.77 | 
The cost of restoration should not be allowed plain- 
tiff where defendant is compelled to do the restor- 


from Nuisance. Where 


decrease in rental value.®® 


Easterbrook vy. Erie R. Co., 51 Barb. 
(N.¥.) 94; Lyneh v. Troxell, 56 A. 413, 
207 Pa. 162; Eshleman v. Martie 
Township, 25 A. 178, 152 La. 68; Lentz 
v. Carnegie, 23 A. 219, 145 Pa. 612, 27 
Am'!S.R. 717; Kester’v: Main Tp4757 
Pa.Super. 365; Matteson v. New York 
Cent. & H. R. R. Co., 40 Pa.Super. 234. 


74. City of Birmingham v. Kircus, 
99 So. 780, 19 Ala.App. 614; Cooper v. 
New York, etc., R. Co., 106 N.Y.S. 611, 
122 App.Div. 128; Post v. Merritt, 83 
N.Y. 5. 61d, )85 App Dive Zoo: 


75. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 61 So. 938, 181 Ala. 671; 
Sloss-Sheffield Steel & Iron Co. vy. 
Mitchell, 61 So. 934, 181 Ala. 576. 


[a] Loss of rents due to tenants 
being driven out by an overflow and 
not returning is not a subject of re- 
covery, the recovery for diminished 
rental value meeting the requirements 
of substantial justice. Sloss-Sheffield 
Steel & Iron Co. v. Mitchell, 61 So. 
938, 181 Ala. 671; Sloss-Sheffield Steel 
& Iron Co. v. Mitchell, 61 So. 934, 181 
Ala. 576. 


76. Colwell v. Alpena Power Co., 
157 N.W. 21, 190 Mich. 255. 


77. Addison Flouring Mill Co. v. 
Lake Shore & M. S. Ry. Co., 125 N.W. 
347, 160 Mich. 330. 


78. Lepper v. Wisconsin Sugar Co., 
ae N.W. 54, 1381 N.W. 985, 146 Wis. 


[a] _ Mlustration.—Where the evi- 
dence in an action for damages to mill 
and water rights showed a large de- 
posit in a settling basin which de- 
fendant had constructed and from the 
use of which defendant was enjoined, 
the allowance in plaintiff’s award of 
damages, on the theory of a restora- 
tion of the property to its former con- 
dition, of the cost of removing the de- 
posit from the basin, is improper, 
Since defendant should not be com- 
pelled to remove the deposit and also 
to pay plaintiff for doing it. Lepper v. 
Wisconsin Sugar Co., 128 N.W. 54, 131 
N.W. 985, 146 Wis. 494. 


79. See Nuisances §§ 442-474, 

80. Central of Georgia Ry. Co. v. 
Champion, 53 So. 996, 169 Ala. 622. 

81. Central of Georgia Ry. Co. v. 
Champion, supra. 

82. Central of Georgia Ry. 
Champion, supra. 

83. Central of Georgia Ry. Co. v. 
Champion, supra. 

84 Central of Georgia Ry. Co. v. 
Champion, supra. 


Cox we 


85. Central of Georgia Ry. Co. v. 


Champion, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 107-110] 


Where defendant’s acts amount to a nuisance, plain- 
tiff is entitled to damages regardless of defendant’s 
negligence;*® but if defendant’s obstruction be re- 
garded as an abatable nuisance, plaintiff is not en- 
titled to compensation for permanent injury to his 
land,** but can recover only the loss of the use or 
rental value.®§ 


[§ 108] (e) Structures Lawfully but Negligently 
Built. Where a structure causing the overflow is 
of a permanent nature and is lawfully, although neg- 
ligently, constructed, the measure of damages is the 
loss in rental value,*® as plaintiff may assume that 
it is not a permanent structure but will be modified 
to correct the wrong.®® However, if the cost of re- 
pairs necessary to remedy the negligent construction 
is in excess of any damage to the property, the dam- 
ages must be as for a permanent injury.®? 


{§ 109] (f) Loss of Live Stock. The value of 
eattle drowned or otherwise injured as a direct con- 
sequence of the flooding of his land is a proper ele- 
ment to be taken into account in computing plain- 
tiff’s damages,°? but he cannot recover for cattle 
starved by reason of their being deprived of pasture, 
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as such damage is too remote.°* 


[§ 110] (g) Injuries to Crops and Pastures. 
Where agricultural land is overflowed, the owner may 
recover damages for the injury to his growing crops 
to the extent of their value at the time and place of 
their destruction;®* but he cannot recover the esti- 
mated value of the crops which probably would have 
been raised if the overflow had not oceurred,®® or of 
crops which he might have planted, but did not plant 
because the land was rendered useless for that sea- 
son,’*® or the probable loss in subsequent cropping 
seasons.?* Damage to crops may be determined by 
taking the difference between the value of the land 
with and without the crop,®* except where the dam- 
age is suffered by a tenant from year to year,®® or by 
the difference between the reasonable value of crops, 
which would have been raised but for the injury, and 
the market value of any crops actually raised there- 
on.t In an action for damages for destruction of 
crops by maintenance of a dam causing the lands of 
another to be flooded, the proper measure of damages 
is the value of the property at the time of the injury 
with interest from such date.2 Where the evidence 


where the crops are not up, the dam- 


86. Sebree v. Huntingdon Water 
Supply Co., 110 A. 142, 267 Pa. 420. 

87. Sloss-Sheffield Steel & Iron Co. 
v. Mitchell, 49 So. 851, 161 Ala. 278; 
Ellington v. Bennett, 59 Ga. 286; 
Bailey v. Heintz, 71 Ill.App. 189; 
Marsh vy. Trullinger, 6 Or. 356. 


[a] Thus, where the damages are 
abatable, plaintiff cannot recover for 
depreciation in market value of his 
property. Sloss-Sheffield Steel, etc., 
Co. v. Mitchell, 49 So. 851, 161 Ala. 
278. 


88. Southern R. Co. v. Morris, 46 
S.E. 85, 119 Ga. 234; Dunn v. Chicago, 
TI. & L. Ry. Co., 114 N.E.888, 63 Ind. 
App. 553; Baltimore, etc., R. Co. v. 
Quillen, 72 N.E. 661, 34 Ind.App. 330, 
107 Am.S.R. 183; Woolston v. Blythe, 
251 S.W. 145, 214 Mo.App. 5. 


g9. Reuter v. Baltimore & O. S. 
W. R. Co., 179 Ill.App. 570; Bernhardt 
v. Baltimore & O. S. W. R. Co., 165 Ill. 
App. 408; Horner v. Baitimore &. O. 
S. W. R. Co., 165 I1l.App. 370; Louis- 
ville & N. R. Co. v. Bennett, 246 S.W. 
121, 196 Ky. 679. See Kerns v. Kan- 
sas City, 100 P. 624, 79 Kan. 562 (the 
measure of damages for the negligent 
flooding of residence property is the 
difference in value of the property im- 
mediately before and immediately 
after the injury, or the reasonable 
cost of putting the property in as 
good condition as before the injury, 
together with the loss of rent during 
the necessary time consumed in mak- 
ing the repairs, or, if reasonable re- 
pairs have been made, but the prop- 
erty has not been or cannot be re- 
stored thereby to its former value, 
the difference in the value before the 
overflow and the value after the par- 
tial repairs are made, together with 
the amount expended for repairs and 
loss of rent). 


90. Bernhardt v. Baltimore & O. S. 
W. R. Co., 165 Ill.App. 408. 


91. Louisville & N. R. Co. v. Ben- 
nett, 246 S.W. 121, 196 Ky. 679. 


{a] Thus, where the property of a 
railroad is such that, although it was 
negligently constructed, the cost of 
repairing or remedying it would 
greatly exceed any possible damages, 
or be so great as to authorize the 
company in condemning the property 
under its right of eminent domain, an 
exception arises to the general rule 


that for structures negligently built 
temporary damages are allowable as 
injuries occur, and permanent dam- 
ages must be awarded on the ground 
of public policy. Louisville & N. R. 
re v. Bennett, 246 S.W. 121, 196 Ky. 
679. ; 

92. Broussard v. Sabine, etc., R. 
Co., 16 S.W. 30, 80 Tex. 329; Sabine, 
Ctc, hh Conv. JONSON, ODN Lexa soo > 
Hughes v. Austin, 33 S.W. 607, 12 Tex. 
Civ.App. 178. 


93. Broussard v. Sabine, 
Cos, L6rSsWies 0, O0N Dex, 32:9. 


94. Ark.—St. Louis, etc., R. Co. v. 
Yarborough, 20 S.W. 515, 56 Ark. 612. 


Ill.—Kankakee, ete., R. Co. v. Horan, 
17 Ill.App. 650. 


Iowa.—McAdams vy. Davis, 202 N. 
W. 515, 200 Iowa 204; Harvey v. 
Mason City, etc., R. Co., 105 N.W. 958, 
129 Iowa 465, 113 Am.S.R. 483, 3 L.R. 
A.N.S. 973. 

Ky.—lIllinois Cent. R. Co. v. Haynes, 
122 S.W. 210; Wallingford v. Mays- 
Ville; rete.) Ry Co;, LOT Si WwW. %81, 132 Ky. 
L. 1049. 


Minn.—Larson vy. Lammers, 83 N.W. 
981, 81 Minn. 239. 

Mo.—Coffman y. Saline Valley R. 
Co., 167 S.W. 1053, 183 Mo.App. 622. 


ete., R. 


Mont.—Hopkins yv. Butte, etc., Com- 


mercial Co., 40 P. 865, 16 Mont. 356. 
Neb.—Chicago, B. & Q. R. Co. v. 
Mitchell, 104 N.W. 1144, 74 Neb. 563; 
Chicago, B. & Q. R. Ca v. Emmert, 
ayaa 540, 53 Neb. 237, 68 Am.S.R. 


Tex.—International, etc., R. Co. v. 
Pape, 11 S.W. 526, 73 Tex. 501; Sabine, 
CLG eR. Co. Vv. smith, il Swe Leeee7s 
Tex. 1;. Trinity, ete., BR. Co. v. Scho- 
field, 10° S.W. 575, 72 Tex. 496: Gulf, 
ete:, R. Co: v..Pool, 8 S.W. 535, 70 Tex, 
713; \Guilf,sete,, R:. Co. v. Hedrick, 7 
Da. oOos TESA DING: Teter ics .COwL wa 
Joachimi, 58 Tex. 456; Missouri, ete., 
R. Co. v. Hagler, (Civ.App.) 112 S.W. 
783; Colorado Canal Co. yv. Sims, 94 
S.W. 365, 42 Tex.Civ.App. 442; St. 
Louis Southwestern R. Co. v. Baer, 86 
S.W. 6538, 39 Tex.Civ.App. 16; Gulf, 
etc., R. Co. v. Haskell, 23 S.W. 546, 4 
Tex.Civ.App. 550. 


Wis.—Folsom y. Apple River Log- 
Driving Co., 41 Wis. 602. 


[a] Ascertainment of amount.— 
(1) In a case of flowage of lands 


age should be estimated on the basis 
of the rental value and the costs of 
seed and labor in breaking up and 
planting or:sowing. Kankakee, etc., 
RCo Ve, Horan t THsApp. 6502 62) 
In an action by a lessee of the United 
States for damage for flooding lands, 
defendants could take advantage of a 
lease clause describing the use of the 
land as for pasturing stock, so the les- 
see can have damages for injury to a 
crop of grass. Brown v. Jones, 278 P. 
981, 130 Or. 424. (3) In an action to 
recover damages for the overflow of 
plaintiff's lands, whereby his crops 
were destroyed, the measure of dam- 
ages should be the yearly value of the 
land for cultivation and not the yearly 
rental. Georgia R., ete., Co. v. Berry, 
4 S.E. 10, 78 Ga. 744. 


95. JIowa.—Drake v. Chicago, ete., 
R. Co., 19 N.W. 215, 63 Iowa 302, 50 
Am.R. 746. 


Mich.—Colwell v. Alpena Power Co., 
157 N.W. 21, 190 Mich. 255. 


Mo.—Standley v. Atchison, etc., R. 
Co., 97 S.W, 244, 121 Mo.App. 537. 


Pa.—Taylor v. Canton Tp., 30 Pa. 
Super. 305. 

Nex——-Gulfy; Cit&eSa HiRya Cosa: 
Felts, (Civ.App.) 135 S.W. 719; Gulf, 
etc., R. Co. v. Nicholson, (Civ.App.) 25 
S.W. 54. 


96. Grant v. McDonogh, 7 La.Ann. 
447; Lone Star Gas Co. v. Hutton, 
(Tex.Commn.App.) 58 S.W.(2d) 19 
[rev (Civ.App.) 37 S.W.(2d) 329]. 


97. Clark v. Nevada Land, etc., Co., 
6 Nev. 203; Gulf, etc., R. Co. v. Hol- 
liday, 65 Tex. 512. 


98. Jefferis v. Chicago & N. W. Ry. 
Co., 124 N.W. 367, 147 Iowa 124; Koch 
Rye bee at 176 N.W. 754, 145 Minn. 


99. Wilson v. Chicago, R. I. & P. 
Ry. Co., 121 N.W. 1102, 144 Iowa 99. 


1. Castle v. Reeburgh, 181 P. 297, 
V5 OK 22: 


[a] If no crops were planted, or if 
crops planted failed to come up by 
reason of injury, the measure of re- 
covery was the reasonable rental val- 
ue of the land for such year or years. 
Ges v. Reeburgh, 181 P. 297, 75 

AL. . 


2. Oklahoma City v. Hoke, 182 P. 
692, Uo Okl. 2110 
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shows no direct injury to crops but merely that by 
reason of the injury to the land it was incapable of 
producing as large crops as before, there can be no 
recovery beyond the diminution in the value of the 
land.* Where the injury is to pasture or grazing 
land, plaintiff is entitled to recover not only the 
value of the grass submerged, but the value of the 
use of the pasture for the time he was deprived of its 
use by reason of the overflow. Damages too re- 
mote and speculative cannot be recovered,® so that 
plaintiff cannot recover for loss of crops planted not 
by himself, but by croppers who, it is alleged, were 
made sick by stagnant water from the dam, and 
thereupon left the crops and moved away.® 


[§ 111] (h) Nominal Damages. Plaintiff may re- 
cover nominal damages on showing an infringement 
of his rights, although he fails to prove any substan- 
tial or perceptible damages, especially where the con- 
tinuanee of the flowage might result in the creation 
of an easement on his land.‘ Nominal damages only 
may be recovered by the owner of the reversion for 
injuries to property which was under lease during the 
time of the alleged injury, the amount of the rent in 
no way depending on the result of the suit.® 


[§ 112) (i) Punitive Damages. Plaintiff is not 
entitled to exemplary or punitive damages unless the 
act which caused the overflow was done wantonly or 
maliciously,® or defendant has persisted in maintain- 
ing the nuisance notwithstanding a previous recovery 
of damages against him.'®° One who knowingly and 
willfully causes plaintiff’s land to be overflowed is 
liable in punitive damages.*? 

{§ 113] (j) Mitigation of Damages. Failure of 
plaintiff to complain, where not a bar to his suit, 
has no bearing on the amount of damages to which 


3. Illinois Cent. R. Co. v. Miller, 10 
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N.C.—Chaffin v. 


> ee 
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[§§ 110-115 


he may be entitled.12 The fact that plaintiff had 
drained certain ponds and low places by tiling into 
the place where the flooding occurred will not enti- 
tle defendant to a reduction of damages, where there 
is no showing that the course of flow has been chang- 
ed, or that the flood has been augmented thereby.t* 


[§ 114] 4. Indictment. The maintenance of an 
obstruction in a watercourse which interferes with 
the rights of the public, as by injuring public roads 
or highways or injuriously affecting the public 
health, is indictable as a common nuisance.‘ Where 
a statute makes it an offense to obstruct a stream ex- 
cept for the purpose of utilizing water for motive 
power, the indictment must show negatively that de- 
fendant does not come within the exception.?® 


[§ 115] D. Deepening Natural Channel.* In re- 
gard to the right to deepen the natural channel of 
the stream, at least in a situation of great magni- 
tude involving property of vast value, it has been 
held that the court is not bound by any arbitrary 
rule of either the common or civil law,t® but each 
cease must be dealt. with on its facts,’* applying the 
rule which will be reasonable under the circumstane- 
es.18 In such circumstances the landowner may use 
every reasonable precaution to avert injury from 
his land,?® and whether or not his conduct be rea- 
sonable will be determined by existing conditions,”° 
and not by after consequences;7! so that, if the 
acts of the landowner be, in the light of existing cir- 
cumstances, not unreasonable, he will not be held 
liable for consequent damage which by these rea- 
sonable acts may be inflicted on another landowner.?? 
Under this rule, in such circumstances, the deepening 
of the natural channel by dynamiting the bed of the 
stream,?* or the building of levees so that the river 


Fries Mfg., etc.,;387; Reg. v. Lees, 29 U.C-.Q.B. (Ont) 


So. 61, 68 Miss. 760. 


4 Witheral v. Muskegon Booming 
Co., 35 N.W. 758, 68 Mich. 48, 13 Am. 
S.R. 325; Broussard v. Sabine, etce., 
R. Co., 16 S.W. 30, 80 Tex. 329; Sabine 
ete., R. Co. v. Brousard, 7 S.W. 374, 
69 Tex. 617; Sabine, etc., R. Co. wv 
Johnson, 65 Tex. 389; Hughes v. Aus- 
tin, 33 S.W. 607, 12 Tex.Civ.App. 178. 


5. Central Georgia Power Co. y. 
Parker, 86 S.E. 324, 144 Ga. 135. 


6. Central Georgia Power Co. v. 
Parker, supra. 


7, Ala.—Franklin v. Pollard Mill 
Co., 6 So. 685, 88 Ala. 318; Eagle, etc., 
Mfg. Co. v. Gibson, 62 Ala. 369. 


Cal.—Spargur v. Heard, 27 P. 198, 
90 Cal. 221; Conkling v. Pacific Imp. 
Co., 25 P. 399, 87 Cal. 296; Moore v. 
Clear Lake Water-Works, 8 P. 816, 68 
Cal. 146. 

Ga.—Hendrick v. Cook, 4 Ga. 241. 

Ind.—Cory v. Silcox, 6 Ind. 39. 

Iowa.—Harvey v. Mason City, etc., 
R. Co., 105 N.W. 958, 129 Iowa 465, 113 
Am.S.R. 483, 3 L.R.A.N.S. 973; Mc- 
Cormick v. Winters, 62 N.W. 655, 94 
Iowa 82. 

Minn.-~—-Dorman y. Ames, 12 Minn. 
451. 

Mo.—Jones v. Hannovan, 55 Mo. 462. 


N.H.—Amoskeag Mfg. Co. v. Good- 
ale, 46 N.H. 53; Tillotson vy. Smith, 32 
N.H. 90, 64 Am.D. 355; Bassett v. 
Salisbury Mfg. Co., 28 N.H. 438. 


Co., 48 S.E. 770, 186 N.C. 364, 47 S.E. 
226, 185 N.C. 95; Little v. Stanback, 
63 N.C. 285. 

Pa.—Graver v. Sholl, 42 Pa. 58; Pas- 
torius v. Fisher, 1 Rawle 27; Hum- 
phrey v. Irvin, 6 A. 479, 3 Pa:Cas. 272. 


8. Munroe v. Gates, 48 Me. 463 (in- 
jury to reversion of mill under lease). 


He Del.—Beck v. Kulesza, 156 A. 
346. 


Ga.—Cheeves v. Danielly, 74 Ga. 


(Pes 

Pa.—-Lynch v. Troxell, 56 A. 413, 207 
Pa. 162. 

. §$.C.—Hunter v. Pelham Mills, 29 S. 
BE. 727, 52 S.C. 279, 68 Am.S.R. 904. 

Utah.—tTripp y. Bagley, 282 P. 1026, 
75 Utah 42. 

Wyo.—Ladd vy. Redle, 75 P. 691, 12 
Wyo. 362. : 

10. Carruthers v. Tillman, 2 N.C. 
501; McCoy v. Danley, 20 Pa. 85, 57 
Am.D, 680. 

11. Black v. Hankins, 60 So. 441, 
6 Ala.App. 512; .Arnold v. Chicago, 
Bed. 6) Ps RyCo. t19' P:. 373) 86h kan: 
12; Woolston v. Blythe, 251 S.W. 145, 
214 Mo.App. 5. 

12. Griffin vy. Foster, 53 N.C. 387. 

13. Steber v. Chicago & Great 
Western .R Co., LL7 Now. - 304, 13:9 
Iowa 153. 


14. Funk v. Arnold, 3 Yeates (Pa.) 
428; State v. Knotts, 29 S.C.L. 692, 42 
Am.D. 395; Douglass y. State, 4 Wis. 


*By HAROLD J. GILBERT (§ 115). 


221. 

15. State v. Tomlinson, 77 N.C. 528. 

16. Jones v. California Develop- 
ment Company, 160 P. 823, 173 Cal. 
56551. RA LOTTO 1021; 

17. Jones vy. California 
ment Company, supra. 


18. Jones v. California 
ment Company, supra. 


19. Jones v. California 
ment Company, supra. 


20. Jones v. California 
ment Company, supra. 


21. Jones v. California 
ment Company, supra. 


22. Jones v. California 
ment Company, supra. 


23. Jones v. California 
ment Company, supra. 


[a] Illustration. — The Imperial 
Valley, which would otherwise have 
been a desert below sea level, was 
reclaimed by an irrigation project 
which obtained its water from the 
Colorado River. Due to an inadequate 
headgate, the Colorado River com- 
pletely left its natural channel and 
was pouring all of its waters uncon- 
trolled in_and over the lands of the 
Imperial Valley, threatening in the 
course of time to turn the entire val- 
ley into a lake, destroying thousands 
of acres of land and several towns. 
At the time of the act complained of, 
this vagrant water was finding its 
outlet into the Salton Sink primarily 


Develop- 
Develop- 
Develop- 
Develop- 
Develop- 


Develop- 


Develop- 
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would scour out a deeper channel,?4* has been held 
However, in at least one jurisdiction, 
it has been held that, where there was a natural 
ledge of rock on the property of an upper riparian 
owner which retarded the flow of the water so as to 
protect the lower tract from overflow, the proprietor 
of the upper tract had no right to remove such ledge 
so as to cause the waters to overflow on the lands 


reasonable. 


of the lower proprietor.?® 


by the channel of New River, and had 
already enlarged, deepened, and cut 
back that channel for a distance of 
some twenty-five miles. Where cut, 
instead of the former insignificant 
watercourse, it was a gorge more than 
a thousand feet in width, and about 
one hundred feet in depth. It was 
apparent, in the event of the failure 
to divert the Colorado back to its orig- 
inal channel, that the only relief from 
the actual and threatened inundation 
of these lands was by means of this 
new and adequate channel. Defend- 
ant employed men to throw sticks of 
dynamite into the stream to clear 
away obstructions in the channel and 
to aid the force of the water in erod- 
ing a deeper channel. Plaintiff charg- 
ed that there existed at various points 
along the course of New River certain 
reefs of hardpan which would have 
prevented further erosion, that the ef- 
fect of this dynamiting was to shatter 
this hardpan and thus to subject it to 
ready erosion, and that in turn the ef- 
fect of this rapid erosion and widen- 
ing of the stream was to cause the 
water standing upon plaintiff’s lands 
to be drained off more rapidly than it 
would have been in the course of na- 
ture, and that the effect of this rapid 
withdrawal was to cause a gullying 
and erosion of the lands of plaintiff. 
In view of the circumstances the 
court held the resultant damage to 
plaintiff's land to be damnum absque 
injuria. Jones v. California Develop- 
ment Company, 160 P..$23, 173 Cal. 
565, 1.R.A.1917C 1021. 


24. Jackson v. United States, 33 S. 
@t521 011.230, OSS 1) 5% Bed .1363. 


25. Grant v. Kuglar, 8 S.B. 878, 81 
Ga. 637, 3 L.R.A. 606, 12 Am.S.R. 348. 

26. Rhodes v. Airedale Drainage 
Comrs., L R. 1-C.R..402: 

27. Cross references: 
Obstruction of navigation by deposits 


of refuse in navigable waters see 
Navigable Waters §§ 103-105. 


Pollution: 
Defined see Pollution 49 C.J. p 1078. 


As constituting nuisance see Nui- 

sances § 301. 

Of water: 

As taking of property within 
meaning of constitutional pro- 
vision against taking of private 
property for public use with- 
out compensation see Eminent 
Domain § 148. 


Of canal see Canals § 27. 
Deleterious to fish as constituting 
criminal offense see Fish § 50. 
Prevention of pollution of stream as 
within police power of state see 
Constitutional Law § 425. 
Protection of public and municipal 
water supply against pollution see 
infra §§ 617, 618. 
Validity of rules or regulations by 
sanitary authorities: 
Prohibiting bathing in pond fur- 
nishing city water supply _ see 
Health § 68 text and note 92. 


WATERS 


Shoals. 


Validity of rules or regulations by 
sanitary authorities:—Continued 
Prohibiting fishing in body of wa- 
ter furnishing city water supply 

see Health § 68 text and note 93. 


23. U.S.—Luama v. Bunker Hill & 
Sullivan Mining & Concentrating Co., 
41 #.(2d) 358; Collins Mfg. Co. v. 
eee wae Spencer Steel Co., 14 F.(2d) 
871. 

Ala.—Alabama Consol. Coal, etce., 
Co. v. Turner, 39 So. 603, 145 Ala. 639, 
117 Am.S.R. 61; Tennessee Coal, Iron 
& R. Co. v. Hamilton, 14 So. 167, 100 
Ala. 252, 46 Am.S.R. 48; Lewis v. 
Stein, 16 Ala. 214, 50 Am.D. 177. 


Cal.—Joerger v. Pacific Gas & Elec- 


CrNCe Commo KOry emi Ollie. @alenes.s 
Holmes v. Nay, 199 P. 325, 186 Cal. 
231; Mentone Irr. Co. v. Redlands 


Electric Light, etce., Co., 100 P. 1082, 


Lo deCaly 1323520 w RR ALN S. aoe sli 
Ann.Cas. 1222; Hill v. Smith, 27 Cal. 
476; Crum v. Mt. Shasta Power Cor- 


poration, 4 P.(2d) 564, 117 Cal.App. 
586 [motion den 12 P.(2d) 134, foll 
Albaugh vy. Mt. Shasta Power Corpora- 
tion, 12 P.(2d)'137, 124 Cal:App. 7791. 


Colo.—Suffolk Gold Min., ete., Co. 
v. San Miguel Consol. Min., etc., Co., 
48 P. 828, 9 Colo.App. 407. 


Conn.—Harvey Realty Co. yv. Bor- 
ough of Wallingford, 150 A. 60, 111 
Conn. 352; Stamford Extract Mfg. Co. 
v. Stamford Rolling Mills Co., 125 A. 
623, 101 Conn. 310. 


Ga.—Howard v. Bibb County, 56 S. 
BH. 418, 127 Ga. 291. 


Ill..—Tetherington v. Donk Bros. 
Coal, ete., Co., 83 N.E. 1048, 232 Ill. 
522 [aff 135 Ill.App. 655]; Kewanee 
v. Otley, 68 N.H. 388, 204 Ill. 402; 
Cook v. City of Du Quoin, 256 I1l.App. 
452; City of Springfield v. North Fork 
Outlet Drainage Dist., 249 IllApp. 
183; Buckles v. City of Decatur, 234 
Ill.App. 89; Thomas y. Ohio Coal Co., 
199 Ill.App. 50. 


Ind.—Penn American Plate. Glass 
Co. v. Schwinn, 98 N.E. 715,-177 Ind. 
645; Muncie Pulp Co. v. Keesling, 76 
N.E. 1002, 166 Ind. 479, 9 Ann.Cas. 530. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523. 


Md.—Gladfelter v. Walker, 40 Md. 1. 


Mass.—MacNamara v. Taft, 83 N. 
EB. 310, 196 Mass. 597, 13 L.R.A.N.S. 
1044; New England Cotton Yarn Co. 
v. Laurel Lake Mills, 76 N.E. 231, 190 
Mass. 48; Dwight Printing Co. v. 
Boston, 122 Mass. 583; Merrifield v. 
Lombard, 13 Allen 16, 90 Am.D. 172. 


W.J.—City of Newark v. Chestnut 
Hill Land Co., 75 A. 644, 77 N.J.Ea. 
23; Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J. 
OG eE GAT Satie ior eAun tLe b eo. Ne dekide 
624]; Grey v. Paterson, 42 A. 749, 58 
N.J.Eq. 1; Acquackanonk Water Co. 
vy. Watson, 29 N.J.Eq. 366; Holsman 
v. Boiling Springs Bleaching Co., 14 N. 
J.B£q. 335. 


N.Y.-—City of New York v. Blum. 
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A riparian owner may remove shoals 
upon his land which obstruct the flow of the water. 


’ [§ 116] E. Pollution*??—1. Right to Purity of 
Water—a. In General. 
parian owner to have the stream continue to flow 
through or by his premises in its natural condition of 
purity, and free from any contamination or pollu- 
tion,?® such as would render it unfit for domestic 


26 


It is the right of every ri- 


101 N.E. 869, 208 N.Y. 237; Lumley 
v. Village of Hamburg, 170 N.Y.S. 
462, 181 App.Div. 441; Mann v. Wil- 
ley, 64 N.Y.S. 589, 51 App.Div. 169 
[aff 61 N.E. 1131, 168 N.Y. 664]; Town- 
send v. Bell, 59 N.Y.S. 203, 42 App. 
Div. 409 [rev on other grounds 60 N. 
B757, 167 Noy 462} 32 ON. Y:Civ. Proc. 
111]; Carhart v. Auburn Gas. Light 
Co., 22 Barb. 297; Thomas v. Brack- 
ney, 17 Barb. 654; Vedder v. Vedder, 
1 Den, 257. 

N.C.—Cook v. Town of Mebane, 131 
S.E. 407, 191 N.C. 1; Durham v. Eno 
Cotton Mills, 54 S.E. 453, 141 N.C. 615, 
7) Ta R.ACN.S. 320: 


N.D.—McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Ohio.—Straight v. Hover, 87 N.E. 
174, 79 OhioSt. 263, 22 L.R.A.N.S. 276; 
Mansfield v. Hunt, 19 Ohio Cir.Ct. 488, 
10 Ohio Cir.Dec. 567. 


Pa.—McCallum v. Germantown Wa- 
ter-.Co.; 54: Pa. .40, 93 .Am-.De 656; 
Jones v. Crow, 32 Pa. 398; Howell v. 
McCoy, 3 Rawle 256; Bennis v. Free 
Hospital, 23 Pa.Dist. 971; Rarick v. 


Smith, 17 PaCo. 627; Warren v. 
Hunter, 1 Phila. 414. 

Porto Rico.—Lorenzo v. Puerto 
Rico Sugar Co., 5 Porto Rico Fed. 
53D; 


R.I.—Silver Spring Bleaching, ete., 
Co. v. Wanskuck Co., 13 R.I. 611. 


Tex.—Benjamin v. Gulf, ete., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. 


Utah.—Crane vy. Winsor, 2 Utah 248. 


Va.—Arminius Chemical Co. v. 
Landrum, 73 S.E. 459, 113 Va. 7, 38 L. 
R.A.N.S. .272, Ann.Cas.1913D 1075; 
Shoffner v. Sutherland, 68 S.E. 996, 111 
Va. 298; Trevett v. Prison Ass’n of 
Virginia, 36 S.E. 373, 98 Va. 332, 50 
L.R.A. 564, 81 Am.S.R. 727, 


Wash.—-Naches & Cowiche Ditch 
Co. v. Weikel, 151 P. 494, 87 Wash. 
224; Packwood v. Mendota Coal & 
Coke Co., 146 P. 163, 84 Wash. 47, L. 
R.A.1915D. 911. 


Eng.—Jones v. Llanrwst Urban 
.Council, [1911] 1 Ch. 393; Hodgkin- 
son v. Ennor, 4 B.&S. 229, 116 E.c.L. 
229, 122 Reprint 446; Wood v. Waud, 
3 Exch. 748, 154 Reprint 1047; Cawk- 
well v. Russell, 26 L.J.Exch. 34; Wood 
v. High Harrogate, etc., Imp. Com’rs, 
22 Wkly.Rep. 763. 


N.B.—Nepisiquit Real Hst., ete, 
Co. v. Canadian Iron Corp., 42 N.B. 
387. 


Ont.—Van Egmond v. 
Ont. 599. 


[a] Appropriator.—An appropria- 
tor at the time lands at the diversion 
point were part of the public domain 
acquires rights of continued flow of 
the water.in its original purity, and 
so long as he continues to apply the 
water to a beneficial use, subsequent 
appropriators cannot deprive him of 
it. Joerger v. Pacific Gas & Electric 
Corsa Gea OL 7 e200 Cal unse 
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purposes,”° or for manufacturing purposes,®°® or for 
agricultural purposes*! such as irrigation®? or the 
watering of stock,?? or for swimming and bathing 
purposes,** or which would be destructive to the fish 
therein,®® or cause it to give off noxious and un- 
Thus an upper riparian proprie- 


healthful odors.*° 


tor ordinarily has no right to pollute a stream.** 
he does so it is wrongful,?® unless he has some prior 
or special right to some exclusive or particular en- 
joyment which permits such pollution.®® 
prohibiting the pollution of watercourses occasioned 
by the inflow of salt water, of oil, and of other sub- 
stances is a proper exercise of legislative power.*? 


Special use of the water by the riparian owner does 
not confine him to the protection by suit of that 
right, but he may also protect his general rights as 
a riparian owner, whether or not he is exercising 


them.*? 


Nonriparian owner does not possess the same 


29. Ala.—Atlanta, etc., Air Line R. 
Co. v. Wood, 49 So. 426, 160 Ala. 657; 
Alabama Consol. Coal, ete., Co. v. 
Turner, 39 So. 608, 145 Ala. 639, 117 
Am.S.R. 61; Yolande Coal & Coke Co. 
v. Pierce, 68 So. 563, 12 Ala.App. 431 
[cert den 69 So. 1021, 193 Ala. 687]. 

Conn.—Nolan y. New Britain, 38 A. 
703, 69 Conn. 668. 

Ind.—Muncie Pulp Co. v. Keesling, 
76 N.E. 1002, 166 Ind. 479, 9 Ann.Cas. 
530. 

Mass.—Merrifield v. Lombard, 
Allen 16, 90 Am.D. 172. 

Mo.—Haynor v. Excelsior Springs 
Light, ete., Co., 108 S.W. 580, 129 Mo. 
App. 691. 

N.J.—Grey v. Paterson, 42 A. 749, 58 
N.J.Eq. 1; Holsman vy. Boiling Spring 
Bleaching Co., 14 N.J.Eq. 335. 

Pa.—McCallum v. Germantown Wa- 
ter Co., 54 Pa. 40, 93 Am.D. 656; Ben- 
nis ¥. Free Hospital, 23 Pa.Dist. 971. 

Utah.—Crane v. Winsor, 2 Utah 
248. 

30. U.S.—Collins Mfg. Co. v. Wick- 
wire Spencer Steel Co., 14 F.(2d) 871. 

Ala.—Atlanta, ete., Air Line R. Co. 
v. Wood, 49 So. 426, 160 Ala. 657; Tut- 
wiler Coal, etce., Co. v. Nichols, 39 So. 
762,145 Ala. 666, 146 Ala. 364, 119 Am. 
S.R. 34. 

Colo.—Suffolk Gold Min., ete., Co. 
vy. San Miguel Consol. Min., ete., Co., 


13 


48 P. 828, 9 Colo.App. 407. 
Conn.—Blydenburgh v. Miles, 39 
Conn. 484. 


Ind.—West Muncie Strawboard Co. 
v. Slack, 72 N.E. 879, 164 Ind. 21. 

Mass.—Merrifield v. 
Allen 16, 90 Am.D. 172. 

N.J.—Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J.Eq. 
647 [aff 78 A. 1135, 75 N.J.Ba. 624]; 
Acquackanonk Water Co. v. Watson, 
29 N.J.Eq. 366 (bleachery). 

R.I.—Silver Spring Bleaching, etc., 
Co. v. \Wanskuck Co;} 13 R.1.. 611. 

S.C.—Threatt v. Brewer 
26 S.E: 970, 49 S.C. 95. 


Eng.—Hodgkinson v. Mnnor, 4 B.& 
Saeco 16) ByC. is. 229, 022 Reprint 
446. 

31. Muncie Pulp Co. v. Keesling, 
76 N.E. 1002, 166 Ind. 479, 9 Ann.Cas. 
530; West Muncie Strawboard Co. v. 
Slack, 72 N.E. 879, 164 Ind. 21; Wil- 
liams v. Haile Gold Mining Co., 66 S. 
BH. 1057, 85 S.C. 1 [den reh 66 S.B. 117, 
85 S.C. 1]; Crane v. Winsor, 2 Utah 
248. 
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[§§ 116-118 


rights as a riparian owner to have the water of a 
stream flow pure and unpolluted.*? 


[§ 117] b. Nature of Right. 
parian owner to have the water flow pure and un- 
defiled is what is termed a natural easement;** it is 
annexed to the soil and is parcel of the land itself,## 
and inheres in the estate entitled ex jure nature in- 
dependent of grant or prescription.*® Such right is 
not conditioned upon the beneficial user of it,*® nor 
can its owner be deprived of it by legislation.** 
injury to the purity or quality of the water, to the 
detriment of other riparian owners, constitutes, in 
legal effect, a wrong and an invasion of private 


The right of a ri- 


An 


[§ 118] ¢c. Principles Governing—(1) Subjection 
of Right to Right of Reasonable Use. 
purity of water is subject to the right of each ripari- 


The right to 


an proprietor to use the stream to a reasonable ex- 


32. Alabama Consol. Coal, etc., Co. 
v. Turner, 39 So. 603,°145 Ala. 639, 117 
Am.S.R. 61; Humphreys Tunnel & 
Mining Co. v. Frank, 105 P. 1093, 46 
Colo. 524; Merrifield v. Lombard, 13 
Allen (Mass.) 16, 90 Am.D. 172. 

33. Ala.—Tennessee Coal, Iron & 
R. Co. v. Hamilton, 14 So. 167, 100 
Ala. 252, 46 Am.S.R. 48. 


Conn.—Nolan v. New Britain, 38 A. 
703, 69 Conn. 668. 


Ind.—Muncie Pulp Co. v. Keesling, 
76 N.H. 1002, 166 Ind. 479, 9 Ann.Cas. 
530; West Muncie Strawboard COs Ns 
Slack, 72 N.E. 879, 164 Ind. 21. 

Mass.—MacNamara v. Taft, 83 N.E. 
310, 196 Mass. 597, 13 L.R.A.N.S. 1044. 

S.C.—Williams v. Haile Gold Min. 
Co.,, 66) SSE 117/85 (S.C) 1 Lreh den 
66 S.E. LOST 85 GS. O20 1% 

Tex.—Benjamin v. Gulf, 
eee 108 S.W. 408, 


etes. Res 
49 Tex.Civ.App. 


Compare Howard vy. Bibb County, 56 
S.B. 418, 127 Ga. 291 (holding, where 
cattle were infected with disease in 
consequence of drinking from a 
stream polluted by the construction 
of a dam from improper materials, 
that plaintiff was not entitled to re- 
cover damages, he not having shown 
injury to the land nor injury to any 
right of user or enjoyment of the 
Jand). 


34. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216; 
Fort Worth & R. a. Ry. Co. v. Han- 
cock, (Tex.Civ.App.) 286 S.W. 335. 


35. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216; 
Muncie Pulp Co. v. Keesling, 76 N.E. 
1002, 166 Ind. 479, 9 Ann.Cas. 530; 
West Muncie Strawboard Co. v. Slack, 
72 N.E. 879, 164 Ind. 21; Holsman v. 
Boiling Spring Bleaching Co., 14 N.J. 
Eq. 335. 

36. Nolan v. New Britain, 38 A. 703, 
69 Conn. 668. 


37. Blood v. Nashua, etc., R. Corp., 
2 Gray (Mass.) 137, 61 Am.D. 444; 
McDonough vy. Russell-Miller Milling 
Co., 165 N.W. 504, 38 N.D. 465; Reese 
Vv. Qualtrough, 156 P. 955, 48 Utah 23, 
14 A.L.R. 94. 

[a] Thus, if an upper riparian 
owner, although not legally required 
to do so, permits water from his 
spring to flow into a stream and 
thence to plaintiff's fish pond, he has 
no right to befoul the water or to 
cause dirt or refuse matter to be car- 
ried by means of it into the fish pond. 
Reese v. Qualtrough, 156 P. 955, 48 


tent,4® and whether or not a pollution of the waters 


Utah 23, 14 A.L.R. 94 


38. Cook v. Town of Mebane, 131 
S.E. 407) 191 NC. ts Brushi.eies 
high Valley Coal Co., 138 A. 860, 290 
Pa. 322. 


[a] Nuisance.—Permitting waste 
oil or salt water to flow over land, in 
violation of Comp. St. (1921) § 7969, 
which makes it the duty of persons 
operating oil wells not to permit the 
waste products to run into any stream 
used for watering stock or to allow 
salt water to flow over the surface of 
the land, constitutes a nuisance which 
ordinarily can be abated by the ex- 
penditure of labor or money. Carter 
Out Co. v. Kerley, 234 P. 737, 109 Ok1. 


39. Harvey Realty Co. v. Borough 
Os Wallan SOEs 150: A.’ 60, 111..Conn? 


40. State v. Hincy, 58 So. 411, 130 
La. 620, 


41. Stamford Extract Mfg. Co. v. 
Stamford Rolling Mills Co., 125 A. 
623, 101 Conn. 310. 


[a] Thus that an owner of land 
bordering on a stream also owns a 
mill on the stream does not lessen his 
right. Stamford Extract Mfg. Co. -v. 
Stamford Rolling Mills Co., 125 A. 
623, 101 Conn. 310. 


42. ‘City of Newcastle v. Harvey, 
102 N.B. 878, 54 Ind.App. 243. 

43. Atlanta & B. Air Line Ry. v. 
Wood, 49 So. 426, 160 Ala. 657. 

44. Howard v. Bibb County, 56 S. 
BH. 418, 127 Ga. 291. 

45. Atlanta, ete, Air Line R. Co. 
v. Wood, 49 So. 426, 160 Ala. 657. 


46. Mann v. Willey, 64 N.Y.S. 589, 
51 App.Div. 169 [aff 61 N.E. 1131, 168 
N.Y. 664]. 

47. City of Springfield v. North 
Fork Outlet Drainage Dist., 249 Ill. 
App: 133. 

48. Merrifield v. Lombard, 13 Al- 


len (Mass.) 16, 90 Am.D. 172. 


49. Ala. ’ 
Ry. v. Wood, 49 So. 426, 160 Ala. 657. 


Conn.—Stamford Extract Mfg. Co. 
v. Stamford Rolling Mills Co., 125 A. 
623, 101 "Conn. 3810. 

Tll.—Donk Bros. Coal, ete., Co. v. 


Tetherington, 135 Ill.App. 655 [aff 83 
N.E. 1048; 232 Ill. 522]. 

Mo.—Haynor v. Excelsior Springs 
Light, ete., Co., 108 S.W. 580, 129 Mo. 
App. 691. 

N.J.—Worthen vy. White Spring Pa- 
per Co., 70 A. 468, 74 N.J.Eq. 647 [aff 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 118] 


of a stream is an actionable injury to a lower ri- 
parian proprietor depends upon whether it is the 
result of such a reasonable use of the stream as the 
upper owner is entitled to make or of an unreason- 
The right to puri- 
ty of water is not one of absolute immunity from all 
The upper owner is entitled to use the 
stream in such a manner as to make it useful to him- 
self even if it somewhat:impairs the quality of the 
water;°* and so if his use of the stream is a reason- 
able use, the fact that it incidentally impairs the 
purity of the water gives no cause of action to a low- 
However, a riparian owner 
must not use the water of the stream so that the wa- 


able use in excess of his rights.°° 


pollution.®! 


er riparian owner.®3 


78 A. 1135, 75 N.J.Eq. 624]. 


N.Y.—City of New York v. Blum, 
101 N.E. 869, 208 N.Y. 237. 


N.D.—McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 
465. 

Pa.—Bennis v. Free Hospital, 23 
Pa Dist.” 972 


50. U.S.—Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
HE 200, 136 Ci. AY 6110) LARA 1916 
1210 sieert den 135 S.Ct. 793; 238 -U-S. 
630, 59 L.Ed. 1497]; Tuttle v. Church, 
53 F. 422. 


Ala.—Tutwiler Coal, etc., Co. v. 
Nichols, 39 So. 762, 145 Ala. 666, 146 
Ala. 364, 119 Am.S.R. 34; Clifton Iron 
Co. v. Dye, 6 So. 192, 87 Ala. 468. 

Cal.—Fisher v. Feige, 69 P. 618, 137 
Cal. 39, 92 Am.S.R. 77, 59 L.R.A. 333. 


Colo.—Durango y. Chapman, 60 P. 
635, 27 Colo. 169; Cushman v. High- 
land Ditch Co., 33 P. 344, 3 Colo.App. 
437. 


Ill.—Tetherington v. Donk Bros. 


Coal, ete., Co., 88 N.E. 1048, 232° Ill. 
522 [aff 135 Ill.App. 655]; Barrett v. 
Mt. Greenwood Cemetery Assoc., 42 


N.B. 891, 159 Ill. 385, 50 Am.S.R. 168, 
31 L.R.A. 109 [rev 57 Ill.App. 401]. 


Ind.—West Muncie Strawboard Co. 
Va polackw 2h eN. S79,. 64. ind. 2d); 
Muncie Pulp Co. v. Koontz, 70 N.E. 
999, 33 Ind.App. 5382. 

Iowa.—Perry v. Howe Co-operative 
Creamery Co., 101 N.W. 150, 125 Iowa 
415; Bowman v. Humphrey, 100 N.W. 
854, 124 Iowa 744. 


Md.—Helfrich v. Catonsville Wa- 
ter Co., 22 A. 72, 74 Md. 269, 28 Am.S. 
R. 245, 13-1, R.A. 127. 


Mich.—Monroe Carp Pond Co. v. 
River Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279; McKee v. Grand Rap- 
ids, 100 N.W. 580, 137 Mich, 200. 

N.H.—Hayes v. Waldron, 44 N.H. 
580, 84 Am.D. 105. 

N.Y.—Prentice v. Geiger, 
341 [aff 9 Hun 350].- 

N.D.—McDonough v. Russell-Miller 
pens, Co., 165 N.W. 504, 38 N.D. 

65. 


4 Nie 


Pa.—In re Yost’s Appeal, 14 York 
Leg.Rec. 25. 


Wash.—McEvoy v. Taylor, 105 P. 
851, 56 Wash. 357, 26 L.R.A.N.S. 222. 


Eng.—Elmhirst v. Spencer, 2 Macn. 
&G. 45, 48 Eng.Ch. 34, 42 Reprint 18. 


51. Bennis v. Free Hospital, 23 Pa. 
St OGL: 

52. U.S.—Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 221 
By 2.0,00lis 6sC. CAS | 61/0, sa A 1905s 
1210 [eert den 35 .S.Ct. 793, 238 U.S. 
630, 59 L.Ed. 1497]. 

Ala.—Jones v. Tennessee Coal, Iron 
& R. Co., 80 So. 4638, 202 Ala. 381. 


Cal.—Holmes v. Nay, 199 P. 325, 
[67 C. J.—49] 
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186 Cal. 231. 


Vt.—Snow v. Parsons, 28 Vt: 459, 67 
Ani. De T23. 


Wash.—Packwood v. Mendota Coal 
& Coke Co., 146 P. 163, 84 Wash. 47, 
E.R.ALY9L5 Dy 91d. 


[a] Thus, if a person’s use of a 
stream is reasonable, and does not 
pollute it to such a degree as to ren- 
der it unfit for manufacturing, me- 
chanical, or domestic purposes, then 
lower riparian owners suffer no in- 
jury and are entitled to no relief. 
Townsend v. Bell, 60 N.E. 757, 167 
NEY 46 2) SIN Y Give Proce tl 1s 


53. McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 
465; Lowe v. Ottaray Mills, 77 S.E. 
135, 93°S.C.. 420. 


[a] Merely slight injury to the 
water of a stream by pollution which 
results from a reasonable use of it 
is not actionable. Muncie Pulp Co. v. 
Martin, 55 N.E. 796, 23 Ind.App. 558. 


54. Jones v. Tennessee Coal, Iron 
& R. Co., 80 So. 463, 202 Ala. 381; 
es vicNay, 199 P. 325,186) Cal. 


55. Conn.—Lawton vy. Herrick, 76 
A. 986, 83 Conn. 417; Platt v. Water- 


bury, 45 A. 154, 72 Conn, 531, 77 Am. 


S.R. 335, 48 L.R.A. 691. 


Ind.—Ohio Oil Co. v. Westfall, 88 
N.E. 354, 43 Ind.App. 661; Muncie 
Pulp Co. v. Koontz, 70 N.E. 999, 33 
Ind.App. 532. 


N.H.—Green v. Gilbert, 60 N.H. 
144; Hayes v. Waldron, 44 N.H. 580, 
84 Am.D. 105. 


N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 51 L.R.A. 687, 


79 Am.S.R. 643 [rearg den 59 N.E. 
ILS laa 6 ope Never Oleills . mEerenticem wa 
Geiger, 4 NY. (341:5 Thomas “v, 


Brackney, 17 Barb. 654. 
N.D.—McDonough v. Russell-Miller 


PDS Co.71 165. NEW. 504, 38: Ne, 
56. Strobel v. Kerr Salt Co., 58 N. 


E. 142, 164 N.Y. 303, 51 L.R.A. 687, 79 
Am.S.R. 643 [rearg den 59 N.E. 1131, 
LGDpeNR Gs, coder le 


57. Conn.—Lawton v. Herrick, 76 
A. 986, 83 Conn. 417; Platt v. Water- 
bury, 45 A. 154, 72 Conn. 531, 77 Am. 
S.R. 335, 48 L.R.A. 691. 


Iowa.—Bowman vy. Humphrey, 100 
N.W. 854, 124 Iowa 744. 


La.—Long v. Louisiana Creosoting 
Co.,.69 So. 281, 137 Lia. 861: 


N.H.—Green v. Gilbert, 60 N.H. 
144; Hayes v. Waldron, 44 N.H. 580, 
84 Am.D. 105. 


N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 308, 51 L.R.A. 687, 
79 Am.S.R. 643 [rearg den 59 N.E. 
1131, 165 N.Y. 617]; Prentice v. Gei- 
ger, 74 N.Y. 341 [aff 9 Hun 350], 

N.D.—McDonough v. Russell-Miller 
pet Co., 165 N.W. 504, 38 N.D. 
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ter is so corrupted and polluted as practically to de- 
stroy or greatly impair its value to the lower ripari- 
an owners.°* . What is a reasonable use is primarily 
a question of fact,®® but whether the undisputed 
facts, and the necessary inferences therefrom, es- 
tablish an unreasonable use is a question of law.°® It 
is to be determined in view of all the facts and cir- 
cumstances of the particular case.°* ) 
a stream which decreases the purity of its waters is 
not. unreasonable.°®* 
tion in the use of the water between the upper and 
the lower riparian owners.°® 
the use depends upon the extent of detriment to the 
riparian proprietors below.®°® 


Every use of 
There must be a fair participa- 
The reasonableness of 

If it essentially im- 


[a] Circumstances to be consid. 
ered.—(1) The nature of the water- 
course. Long v. Louisiana Creosoting 
Co., 69 So. 281, 137 La. 861. (2) The 
general character and condition of the 
stream. Hayes v. Waldron, 44 N.H. 
580, 84 Am.D. 105; Prentice v. Geiger, 
74 N.Y. 341 [aff 9 Hun 350]; McDon- 
ough v. Russell-Miller Milling Co., 165 
N.W. 504, 38 N.D. 465. (3) The vol- 
ume and rapidity of the stream. 
Prentice v. Geiger, supra. (4) The lo- 
cation of the stream. McDonough v. 
Russell-Miller Milling Co., supra. (5) 
The use to which the stream‘ can be, 
or is, applied. Long v. Louisiana Cre- 
osoting Co., 69 So. 281, 137 La. 861; 
Hayes v. Waldron, 44 N.H. 580, 84 Am. 
D. 105; McDonough v. Russell-Miller 
Milling Co., supra. (6) The location 
of plaintiff’s land. Townsend vy. Bell, 
60, Nw. 75, 167% NYe, 462... C7)S Phe 
use to which plaintiff’s land was de- 
voted. Townsend y. Bell, supra. (8) 
The character and extent of the upper 
proprietor’s business. McDonough v. 
Russell-Miller Milling Co., supra. 
(9) The use to which the lower pro- 
prietor is putting the water. McDon- 
ough v. Russell-Miller Milling Co., 
Supra. (10) The extent of injury to 
the lower riparian owner. Long v. 
Louisiana Creosoting Co., 69 So. 281, 
137 La. 861; Hayes v. Waldron, 44 
N.H. 580, 84 Am.D. 105; Prentice v. 
Geiger, 74 N.Y. 341 [aff 9 Hun 350]. 
(11) The effect on plaintiff's land of 
any impurities in the stream. Town- 
send uve, Pell, (60) INsiig, Coils eh Oda Nene 
462. (12) The necessity of such use 
of the stream. Prentice v. Geiger, 
supra. (13) The benefit of the use to 
the person alleged to be making the 
unreasonable use. Hayes v. Waldron, 
supra. (14) Defendant’s benefit and 
plaintiff's damage. Green v. Gilbert, 
60 N.H. 144. (15) The custom of the 
country. Prentice v. Geiger, supra; 
McDonough v. Russell-Miller Milling 
Co., 165 N.W. 504, 38 N.D. 465; Snow 
v. Parsons, 28 Vt. 459, 67'Am.D. 723. 
(16) The extent to which the pollu- 
tion of the waters may have been at- 
tributable to sources and causes other 
than those charged in the complaint. 
Townsend v. Bell, 60 N.E. 757, 167 N. 
Y. 462. (17) Other relevant facts. 
Long v. Louisiana Creosoting Co., 69 
So. 281, 137 Las 861. 


58 Tetherington v. Donk Bros. 
Coal, -etc:, -Co., 283) Nok. 1048 2 2307s 
522 [aff-135 [ll.App. 655]; McDonough 
v. Russell-Miller Milling Co., 165 N. 
W. 504, 38 N.D. 465. 


59. ‘Sandusky Portland Cement Co. 
v. Dixon Pure Ice Co., 221 Fi 200) 136 
G.C.A.. 610, L.R,A.1915EH 1210 [cert 
den 35 S.Ct. 793, 238 U.S. 630, 59 L. 
Ed. 1497]; City of Aberdeen v. Lytle 
Logging & Mercantile Co., 108 P. 945 
58 Wash. 368. 


60...Snow v. Parsons, 28 Vt. 459, 
67 Am.D. 723; Packwood v. Mendota 
Coal & Coke Co., 146 P. 168, 84 Wash. 
47, LeR.A.1915D 911. 


, 
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pairs the use below then it is unreasonable and un- 
lawful®? unless it is a thing altogether indispensable 
to any beneficial use at every point of the stream.°? 
In some jurisdictions the rule is stricter where the 
use is for manufacturing or industrial purposes than 
where it is for ordinary farm or domestic purposes, 
it being held that the use of the water of a stream 
for ordinary farm and domestic purposes does not 
render an upper riparian owner liable to a lower own- 
er even though such use renders the water materially 
less pure to the lower owner’s substantial damage ;°* 
but the use of the water of a stream for industrial 
or manufacturing purposes by which it is polluted is 
quite another matter, and the riparian owner’s right 
is limited to the extent that such use must not mate- 
rially pollute the water to the substantial damage 
of the lower riparian owner,*®* and such use and pol- 
lution of the water renders the user liable to a low- 
er riparian owner whenever the damage is of a sub- 
stantial nature.®® 


{§ 119] (2) Pollution from Other Sources.®* . Or- 
dinarily it is no justification or excuse for one who 
pollutes a watercourse that the stream is already 


61. Snow v. Parsons, 28 Vt. 459, 
67 Am.D. 723; Packwood v. Mendota 
Coal & Coke Co., 146 P. 163, 84 Wash 


204 Ill. 402; 
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Ill.—Kewanee v. Otley, 68 N.E. 388, 
Jacksonville v. Doan, 33 


N.E. 878, 145 Ill. 23; 


an 
[§§ 118-120 


contaminated or that various other persons are con-_ 
tributing to its pollution,®’ or that an extraordinary 

flood was a contributing cause.°® The fact that the 

damage would have been less had the stream been 

pure when it reached defendant does not reduce his 

liability for all damages occasioned by his pollution 

of the stream,®® nor does the fact that the stream is 

already partially polluted from other sources per- 

mit a riparian owner to increase the pollution there- 

of to the damage of a lower riparian owner.‘°® 


[§ 120] (3) Necessity To Mitigate or Prevent In- 
jury. In some jurisdictions if the lower riparian 
owner by the exercise of ordinary care and at rea- 
sonable cost, can minimize the damages it is his duty 
to do so.71 In other jurisdictions he is under no duty 
to mitigate his damages,’? for although he is bound 
to exercise reasonable care to protect himself from 
any damage that he has cause to anticipate,’* he is 
not bound to expect that an upper riparian owner 
will inflict wrongful injuries upon him in the use of 
the stream,‘’* and it is not his duty to take steps to 
protect himself from unexpected unlawful acts."® 
Thus he is under no duty to protect himself from in- 


[a] Iustration.—A drainage dis- 
trict which straightens a stream and 


Springfield v.| thereby accelerates the flow of water 


Silat An 9Lb D911. 


[a] Thus (1) where the upper 
owner’s use of the water, while es- 
sential for his own purposes, entirely 
destroys the lower owners’ use there- 
of, there can be no claim by the up- 
per owner that his use is reasonable. 
Sandusky Portland Cement Co. v. Dix- 
on Pure Ice Co., 221 F: -200,-136 CC: 
A. 610, L.R.AS1915H. 1270 [eert den 
BOL S.OL. 195.) 256 UE OOO Dom lakes 
1497]. (2) Any use of a stream that 
materially fouls and adulterates the 
water, or the deposit or discharge 
therein of any filth or noxious sub- 
stance that so far affects the water 
as to impair its value for the ordi- 
nary purposes of life, or anything 
which renders the water less whole- 
some than when in its ordinary state, 
or which renders it offensive to taste 
or smell, or which is naturally cal- 
culated to excite disgust in those us- 
ing the water for the ordinary pur- 
poses of life, will constitute a nui- 
sance. Shoffner v. Sutherland, 68 S. 
BE. 996, 111 Va. 298. (3) The concen- 
tration of filth, accumulated by one 
proprietor, and its discharge into a 
river in such quantities that it is nec- 
essarily carried to the premises of 
another, where it produces a nuisance, 
dangerous to his health and destruc- 
tive to the value of his property, 
must be unreasonable. Lowe v. Ot- 
taray Mills, 77 S.E. 135, 93 S.C. 420. 


62. Snow v. Parsons, 28 Vt. 459, 
67 Am.D. 723; Packwood v. Mendota 
Coal & Coke Co., 146 P. 1638, 84 Wash. 
And AILS D911. 

63. Packwood v. Mendota Coal & 
Coke Co., supra. 

64. Packwood v. Mendota Coal & 
Coke Co., supra. 


65. Packwood y. Mendota Coal & 
Coke Co., supra. 
66. In conneciion with sewage see 


infra § 121. 


67. U.S.—Indianapolis Water Co. 
v. American Strawboard Co., 57 F, 
1000. 


Conn.—Lawton v. Herrick, 76 A. 
986, 83 Conn. 417; Watson v. New 
Milford, 45 A. 167, 72 Conn. 561, 77 
Am.S.R. 345. | 


North Fork Outlet Drainage District, 
249 Ill.App. 133. 


Ind.—West Muncie Strawboard Co. 
v. Slack, 72 N.E. 879, 164 Ind. 21; 
Weston Paper Co. v. Pope, 57 N.E. 
719, 155 Ind. 394;-56 L.R.A. 899. 


Iowa.—Bowman v. Humphrey, 
N.W. 854, 124 Iowa 744. 


Md.-——Caretti v. Broring Bldg. Co., 
132 A. 619, 150 Md. 198, 46 A.L.R. 1; 
West Arlington Imp. Co. v. Mount 
Hope Retreat, 54 A. 982, 97 Md. 191; 
Woodyear v. Schaefer, 57 Md. 1, 40 
Am.R, 419. 


Mass.—Parker vy. American Woolen 
Co., 102 N.E. 360, 215 Mass. 176. 


N.J.—Grillo v. Thomas A. Edison, 
Inc., 101 A. 171, 90 N.J.Law 680; Mor- 
ris Canal, ete., Co. v. Diamond Mills 
Paper Co., 75 A. 1101, 73 N.J.Eaq. 414 
[aff 64 A. 746, 71 N.J.Eq. 481]; Ster- 
ling Iron, etc., Co. v. Sparks Mfg. Co., 
41 A. 1117, 55 N.J.Eq. 824; Beach v. 
Sterling Iron, ete., Co., 33 A. 286, 54 
Sey ie 3 65 [Laff 41 A. 1117, 55 N.J.Eq. 

N.Y.—Strobel v.. Kerr Salt ‘Co., 58 


100 


N.E. 142, 164 N.Y. 303, 79 Am.S.R. 
643, 51 L.R.A. 687 [rearg den 59 N. 
HE ADS eb Nae. Gls Butler ve 


White Plains, 69 N.Y.S. 198, 59 App. 
Div. 30; Weeks-Thorn Paper Co. v. 
Glenside Woolen Mills, 118 N.Y.S. 
1027, 64 Misc. 205 [aff 124 N.Y.S. 2, 
140 App.Div. 878 (aff 97 N.E. 1118, 
204 N.Y. 563, reh den 98 N.E. 1136 
204 N.Y. 639)]. 


N.C.—Little v. Martin Furniture 
Co., 158 S.E. 490, 200 N.C. 7381. 


N.D.—McDonough v. Russell-Miller 
pling Co.,, 165 N.W. 504, 38 ND. 


> 


Ohio.—Mansfield v. Hunt, 19 Ohio 
Cir.Ct. 488, 10 Ohio Cir.Dec. 567. 

Okl.—City of Cushing vy. High, 175 
P2229, 73 OKW 151. 

Pa.—Norristown Woolen 
Taubel, 28 Pa.Co. 194. 

Eng.—Crossley v. Lightowler, L.R. 
2 Ch. 478; Atty.-Gen. v. Bradford Ca- 
nal) Co, LiR 227g, 1) 7h. 


gos oe v. Snyder, 21 U.C.Q.B. 
Gy. 


Coma. 


to such an extent that sewage dis- 
charged into the stream above is car- 
ried down and pollutes the water on 
plaintiff’s land, whereas before the 
stream was straightened the water 
purified itself before it reached plain- 
tiff’s land, is not relieved of responsi- 
bility by the fact that other persons 
than itself discharged the sewage in- 
to the stream. Springfield v. North 
Fork Outlet Drainage District, 249 
Ill.App. 133. 


[b] Cause of additional pollution 
immaterial.—This is equally true 
whether the other substances con- 
tributing to the pollution of the 
stream are material ingredients of 
the stream or are artificially intro- 
duced by strangers to the suit. Gril- 
lo v. Thomas A. Edison, Inc., 101 A. 
171, 90 N.J.Law 680. 


68. Eckman vy. Lehigh & Wilkes- 
Barre Coal Co., 50 Pa.Super. 427; 
Pierce v. Lehigh Valley Coal Co., 40 
Pa.Super. 566. 


69. Parker vy. American Woolen 
Co., 102 N.B. 360, 215 Mass. 176. 


[a] Analogous situation.—‘'The 
case is like that presented when an 
injury has been done by a defendant, 
either purposely or negligently, to a 
plaintiff, which would not appreciably 
have harmed a well and normally 
strong man but has more seriously 
affected the plaintiff by reason of 
some bodily weakness or infirmity pe- 
culiar to himself.” Parker vy. Ameri- 
can Woolen Co., 102 N.E. 360, 361, 
215 Mass. 176. 


70. Neubauer v. Overlea Realty 
Co., 120 A. 69, 142 Md. 87. 


_71. Cincinnati, ete., R. Co. v. Gil- 
lispie, 113 S.W. 89, 130 Ky. 213. See 
Benjamin v. Gulf, etc., R. Co., 108 


S.W. 408, 49 Tex.Civ.App. 473 (rec- 
ognizing the rule). 

72. Johnston v. City of Galva, 147 
N.E. 453, 316 Ill. 598, 38 A.L.R. 1884 
[rev 232 Ill.App. 632]. 


73. Lawton vy. Herrick, 76 A. 986, 
83 Conn. 417. 

74  WLawton v. Herrick, supra. 

75. Lawton v. Herrick, supra; Pel- 
ham Phosphate Co. v. Daniels, 94 S. 
E. 846, 21 Ga.App. 547; Worthen & 


or later cases, developments and changes in the law see Annotations, same title and section number. 
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jury through pollution at his own cost,7® even though 
he could protect himself at less expense than would 
have to be incurred by the wrongdoer causing the 
pollution for the prevention thereof.™7 


[§ 121] 2. Particular Pollutions’‘—a. Sewage. 
Pollution of a stream by the discharge of sewage 
into it gives a right of action to a riparian proprie- 
tor injured thereby.’® However, a riparian proprie- 
tor who, in the interest of sanitary conditions, dis- 
charges sewage into the stream is entitled so to pol- 
lute it as against a nonriparian owner who is a sub- 
sequent appropriator of the water of the stream for 
irrigation and domestic purposes.8® The fact that 
the water of a stream is partially polluted by drain- 
age from other sources does not entitle a riparian 
proprietor to drain sewage therein thereby increas- 
ing the pollution of the stream and further decreas- 
ing its usefulness.*+ Also, where sewage discharged 
into a stream, although sterilized and rendered color- 
less and apparently innoxious of itself, may become 
a nuisance when by reason of its combination with 
other substances in the stream it becomes noxious 
and pollutes the waters, its further discharge into the 
stream may be enjoined.’? A drainage district has 
no right to straighten a river and thereby acceler- 
ate the flow of the water to such an extent as to car- 
ry sewage and pollution emptied into the river from 


Aldrich v. White Spring Paper Co.,;152 Mo. 283, 
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above down to a lower servient estate before the wa- 
ter has purified itself.** 


Rubbish distinguished from sewage. In a statute 
authorizing a drainage district to remove driftwood 
or rubbish from a natural stream the word “rubbish” 
refers to such solid matter or débris as is of the same 
species as driftwood, that is, such as would natu- 
rally be carried or accumulated in the flow of a wa- 
tercourse, and can have no reference to sewage or 
such things as would cause pollution if placed there- 
in by artificial means.*# 


Conversion of watercourse to sewer. A natural 
stream or watercourse may cease to be a stream or 
watercourse and may become a sewer into which 
certain persons may acquire certain rights of drain- 
age.S®> Thus, if the original supply of water has been 
eut off and the channel has been used for a number 
of years merely for the conveyance of sewage it may 
become a sewer,*®® and, even though the natural flow 
of water has not wholly ceased, if a watercourse is 
for a number of years treated by the sanitary au- 
thority as a sewer and persons allowed as of right to 
connect their drains with it, it may become a sewer,®* 
and the fact that such a sewer discharges into a wa- 
terecourse does not deprive the owner or occupier of 
his right to use it.88 The right to discharge into a 
stream which has become a sewer through use ex- 


Joplin [maxim that a man must use his own 


70 A. 468, 74 N.J.Eq. 647 [aff 78 A. 
1135, 75 N.J.Eq.. 624]. 

76. Suffolk Gold Min., etc., Co. v. 
San Miguel Consol. Min., etc., Co., 48 
P. 828, 9 Colo.App. 407; Worthen & 
Aljdrich v. White Spring Paper Co., 
70 A. 468, 74 N.J.Eq. 647 [aff 78 A. 
1135, 75 N.J.Eq. 624]. See Joerger 
v. Pacific Gas & Electric Co., 276 P. 
1017, 207 Cal. 8 (holding lower ri- 
parian owner not required to install 
a filter to purify water because the 
rule that one suffering injury must 
go to some trouble to avoid or lessen 
the damage does not compel one suf- 
fering from a continuing nuisance to 
take active measures which involve 
considerable expense and which may 
or may not be practical to minimize 
the damage). 

77. Suffolk Gold Min., etc., Co. v. 
San Miguel Consol. Min., etc., Co., 48 
P. 828, 9 Colo.App. 407. 

78. Liability of municipal corpo- 
ration for pollution of stream by dis- 
charge of sewage see Municipal Cor- 
porations §§ 1908, 1909. 

79. Cal.—Peterson v. Santa Rosa, 
bile aoa 119 Cale) 3875 People. vi 
San Luis Obispo, 48 P. 7238, 116 Cal. 
617. 

Conn.—Donnelly Brick Co. v. City 
of New Britain, 137 A. 745, 106 Conn. 
167; Watson v. New Milford, 45 A. 
167, 72 Conn. 561, 77 Am.S.R.) 345; 
Platt v. Waterbury, 45 A. 154, 72 
Conn. 531, 77 .Am:S.R...335, 48° LRIA. 
691; Nolan v. New Britain, 38 A. 703, 
§9 Conn. 668; Morgan v. Danbury, 35 
A. 499, 67 Conn. 484. 


Ill.—Robb v. La Grange, 42 N.E. 
77, 158 Ill. 21; Dwight v. Hayes, 37 
Nadu 2S, 150" 2s 273, 241 “Ams. R, 
na Cook vy. Du Quoin, 256: Ill.App. 
452. 

Iowa.—Vogt v. Grinnell, 110 N.W. 
603, 1383 Iowa 363; Hollenbeck v. 
Marion, 89 N.W. 210, 116 Iowa 69. 


Md.—Caretti v. Broring Bldg. Co., 
132 A. 619, 150 Md. 198, 46 A.L.R. 1. 


Mass.—Middlesex Co. vy. Lowell, 21 
N.E. 872, 149 Mass. 509. 


Mo.—Smith v. Sedalia, 53 S.W. 907, 


Consolidated Min. Co. v. Joplin, 27 S. 
W. 406, 124 Mo. 129. 


Neb.—Todd v. York, 92 N.W. 1040, 
3 Neb. (Unoff.) 763. 


N.J.—Board of Health v. Diamond 
Paper Mills Co., 51 A. 1019, 63 N.J. 
Pon] 111 [aff 53 A. 1125, 64 N.J.Eq. 
( . 


N.Y.—Warren v. Gloversville, 80 N. 
Y.S. 912, 81 App:Div. 291; Butler v. 
White Plains, 6% N.Y.S. 193, 59 App. 
Div. 30; Gale v. Syracuse, 71 N.Y.S. 
986, 35 Misc. 465. 


N.C.—Lineberger vy. Ruby Cotton 
Mills, 146 S.B. 215, 196 N.C. 506; Cook 
v. Mebane, 131 S.E. 407, 191 N.C. 1. 

Ohio.—Mansfield v. Hunt, 19 Ohio 
Cir.Ct. 488, 10 Ohio Cir.Dec. 567. 


Pa.—Owens v. Lancaster, 44 A. 559, 
193 Pa. 486; Bennis v. Free Hospital, 
23 Pa.Dist. 971. 


S.C.—Lowe v. Ottaray Mills, 77 S. 
B13; 93  S:C..7420! 

Tex.—Umscheid v. San Antonio, 
(Civ.App.) 69 S.W. 496. 


Va.—McKinney v. Trustees of Em- 
ory and Henry College, 86 S.EB. 115, 
117 Va. 763; Trevett v. State Prison 
Assoc., 36 S.E. 373, 98 Va. 332, 81 Am. 
S.R. 727, 50 L.R.A. 564. 


Eng.—Jones y. Llanrwst Urban 
Council, [1911] 1 Ch. 393; Atty. Gen. 
v. Leed Corp., L.R. 5 Ch. 583; Bidder 


v. Croydon Local Board, 6 L.T.Rep. 
N.S. 778. 


Can.—Groat v. Edmonton, [1928] 3 
Dom.L.R. 725. 


[a] MIllustration.—The deposit of 
sewage from a cotton manufacturing 
plant employing over 200 people into 
a small stream, without any care,or 
scientific means to reduce its inju- 
rious effect, is an unreasonable use 
of the stream and a trespass upon 
the property rights of a lower ripa- 
rian owner. Lowe v. Ottaray Mills, 
Uta ston LSS Woes. Oar das 


[b] Maxim applicable.—Defend- 
ant, in improving its sewerage sys- 
tem by emptying a sewer into a creek, 
must act in accordance with the 


property in such a way as not to in- 
jure the rights of others. Lineberg- 
er v. Ruby Cotton Mills, 146 S.H. 215, 
196 N.C. 506. 


80. Conrad v. Arrowhead Hot 
Spuinge Hotel Co., 37 P..386, 103 Cail 


81. Neubauer v. Overlea Realty 
Co., 120,A. 69, 142 Md. 87. 


Effect of pollution from other 
sources generally see supra § 119. 


82. Morgan v. Danbury, 35 A. 499, 
67 Conn. 484. 


83. City of Springfield v. North 
Fork Outlet Drainage Dist., 249 Ill. 
App. 1338. 


[a] Effect of statute.—Statutory 
provisions authorizing drainage dis- 
tricts to straighten streams do not 
authorize such action when to do so 
would cause pollution to an extent 
such as to deprive a servient proprie- 
tor of reasonable use of the water. 
City of Springfield v. North Fork Out- 
let Drainage Dist., 249 Ill.App. 133. 


84. City of Springfield v. North 
Fork Outlet Drainage Dist., supra. 


85. Kemper v. Widow’s Home 6 
Ohio Dec. (Reprint) 1049, 9 Am.l. 
Rec. 731; West Riding of Yorkshire 
Rivers Board v. Preston & Sons, 92 
L.T.Rep.N.S. 24; West Riding of 
Yorkshire Rivers Board vy. Reuben 
ona and Sons (Limited), 19 T.L.R. 


86. West Riding of Yorkshire 
Rivers Board v. Preston & Sons, 92 
L.T.Rep.N.S. 24; West Riding of 
Yorkshire Rivers Board y. Reuben 
Gaunt and Sons (Limited), 19 T.L.R. 
140; | Falconer vy. South Shields, 11 
ARO Stee eB 


87. West Riding of Yorkshire 
Rivers Board v. Reuben Gaunt and 
Sons (Limited), 19 T.L.R. 140. 


88. West Riding of Yorkshire 
Rivers Board v. Preston & Sons, 92 
L.T.Rep.N.S. 24; West Riding of 
Yorkshire Rivers Board v. Reuben 
Gaunt and Sons (Limited), 19 T.L.R. 
140; Ainley v. The Kirkheaton Local 
Board, 60 L.J.Ch. 934. 
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tends | to.. refuse .from,.manufacturing: premises.§ 
However, the mere fact that sewage has. been i 
charged for a number of years into a watercourse, so 
that’ the’ watercourse has been polluted, is not of ‘it- 
self sufficient to turn the watercourse into a sewer,” 
and after the passage of statutés prohibiting the pol- 
lution of natural watercourses such a watercourse 
cannot be made a sewer merely by the illegal act of 
discharging sewage into it.94 


‘English Public Health Act (1875) § 17, which pro- 
vides that “Nothing in this act shall authorise any 
local authority to make or use any sewer, drain, or 
outfall for the purpose of conveying sewage or filthy 
water into any natural stream or watercourse id 
until’ such sewage or filthy water is freed from all 
excrementitious or other foul or noxious matter such 
as would affect or deteriorate the purity and quality 
of the water in such streain or watercourse” is di- 
rected to the maintenance of the standard of purity 
of the water in such stream or watercourse,®? and 
by impleation gives authority to publie bodies to 
drain uncontaminated water along a natural.water- 
course.°? It does not give the local authority the 
right to use or do anything so as te commit a nul- 
sance®* and means that if, for the purpose of doing 
anything, authority given by the act is relied upon, 
that thing must be done so as not to commit a nul- 
sance.2> Where the local authority is not construct- 
ing a new system of sewers, it is not to be consider- 
ed as using an existing sewer, within the meaning of 
the section, by allowing householders acting under 
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rights granted by .other sections of the act, to 
use it, without leave by them, as part of the existing 
system, of drainage.°* The watercourse it contem- 
plates is something in which water is for practical 
purposes constantly present, and not a mere shallow 
depression ;°* and so, an agricultural ditch made by 
the landowner for the sole purpose of draining his 
land or removing from it superfluous water, and 
which is fed by surface water alone and when this 
has run off is dry until further rainfall renews the 
supply, ‘is not a natural stream or watercourse with- 
in the meaning of the statute;°* but where there is 
a natural flow of water in a defined natural chan- 
nel for a ‘distance, the fact that lower down the 
stream burrows into the land or is gradually ab- 
sorbed by it does not make it the less a natural 
stream or watercourse.®® 


[§ 122] b. Surface Drainage. A riparian owner, 
since he is entitled to discharge into a stream the 
surface water and natural drainage of his land for 
which the stream is the natural outlet,? is not la- 
able for such impurities and pollution as find their 
way into the stream from the natural wash and 
drainage of his lands within the upper watershed of 
the stream.? 


[§ 123] ¢c. Refuse from Mines and Mining Oper- 
ations.? The right of a riparian owner to use the 
water of the stream for mining purposes must be 
so reasonably exercised as not to pollute the stream 
so as to render it unfit for use or fill it up with mud, 
sand, gravel, or other mining débris.* It is no excuse 


89. West Riding of Yorkshire | Co. Me pga’. of Joplin, 27 S.W. 406, 124] 671]; Hobbs v. Amador, ete., Canal 
ee cy te ee ee and | Mo. NR cae bean se oe tet Perc 
ons imited), LR. . era ee aa les Woolen Co.” v. 9 Run Ditch, etc., Co., : 'y 
90. West Riding of Yorkshire|Taubel, 28 Pa.Co. 194 eo eee erent Goll os 
Rivers Board v. Preston & Sons, 92/ ° @° Liability of mine owner for|Gounty Super. Ct, 3 P. 628, 65 Cal 
L.T.Rep.N.S. 24; West Riding of) damages from injuries caused by|187: Robinson v. Black Diamond Coal 


Yorkshire Rivers Board v. Reuben 


mine refuse carried by flood onto an- Cou 


57 Cal. 412, 40 Am.R. 118, 50 Cal. 


Gaunt and Sons (Limited), 19 T.L.R. 
140. 


91. West Riding of | Yorkshire 
Rivers Board v. Reuben Gaunt and 
Sons (Limited), supra. 

. 92. Phillimore v. Watford Rural 
District Council, [1913] 2 Ch. 434. 

93. Jones. v. Llanrwst Urban 
Council, [1911] 1 Ch. 393; Maxwell- 
Willshire v. Bromley Rural Council, 
Sisco biey 24d 

94. Attorney General v. Guardians 
of Poor of Union of Dorking, 20 Ch. 
1D959'5. 

95. Attorney-General v. Guard- 
jians of Poor of Union of Dorking, su- 
pra. 

sé. Attorney-General v. Guardians 
of Poor of Union of Dorking, supra. 


97. Phillimore v. Watford Rural 


Council, [1913] 2 Ch. 434. 
98. Phillimore v. Watford Rural 
Council, supra. 


99. Maxwell-Willshire vy. Bromley 
Rural Council, 87 L.J.Ch. 241. 

1. See infra § 302. 

2. 111.—Crane y. Village of Roselle, 
SGleNeHne Lol, “236° Til." 97: 

Ind.—Valparaiso v. Hagen, 54 N.E. 
1062, 158 Ind. 337, 48 L.R.A. 707,°74 
Am.S.R. 305. 

Mass.—Bainard v. Newton, 27 N.E. 
995, 154 Mass. 250. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 47 
A.L.R. 25; Joplin Consolidated Min. 


oe land see Mines and Minerals 
6 


4 U.S.—Arizona Copper Co. v. 
Gillespie, 33 S.Ct. 1004, 230 U.S. 46, 57 
L.Ed. 1384 [aff 100 P. 465, 12 Ariz. 
190]; Sussex Land & Live Stock Co. 
v. Midwest Refining Co., 294 F. 597 
[aff 276. F. 932]; Montana Co. v. 
Gehring, 75, B 884.21 GiG AL 414" in 
re North Bloomfield Gravel Min. Co, 
27 F. 795; Hardt v. Liberty Hill Con- 
sol. Min., etc., Co., 27 F. 788; Wood- 
ruff v. North Bloomfield Gravel Min. 
Co., 16 F. 25; 8 Sawy. 628, 18 F. 753, 
9 Sawy. 441. 


Ala.—Corona Coal Co. vy. Hooker, 
Sor ison 47a 204. Ala. 22; Tutwiler 
Coal, ete., Co. v. Wheeler, 43 So. 15, 
149 ‘Ala. 354; Alabama Consol. Coal, 
etc:., Co. v. Turner, 39 So. 6038, 145 Ala. 
639, 117 Am:S.R.. 61; Drake v. Lady 
Ensley Coal, etc., Co., 14 So. 749, 102 
Ala. 501, 48. Am.S:R. 77, 24 L.R.A. 64: 
Tennessee Coal, ete., Co. v. Hamilton, 
14 So. 167, 100 Ala. 252, 46 Am.S.R. 
48; Yolande Coal & Coke Co. v. 
Pierce, 68 So. 568, 12 Ala.App. 431 
[cert den 69 So. 1021, 193 Ala. 687]. 

Ark.—Meriwether Sand & Gravel 
sae v. State, 26 S.W.(2d) 57, 181 Ark. 


Cal.—Sutter County v. Nicols, 93 P. 
872, 152 Calii688, 15 L.R.A.N.S. 616, 
14 Ann.Cas. 900; ‘McCarthy v. Gaston 
Ridge Mill, etc., Cour i 80s 7) 44s Car 
542; Yuba ‘County v. Kate Hayes Min. 
Co., 74 P. 1049, 141 Cal. 360; Eureka 
Lake, ete., Canal Co. v. Yuba County 
SUPE Cty mpi eet 0) oomoal. sal ty atte 
6 SOU 429 6 CUS. 4029 | end, 


460; Keyes yv. Little York Gold Wash- 


ing, etc., Co., 53 Cal. 724; Levaroni 
va. Miller, 34 Cal: 281, 91 Amb, 56923 
Hill v. Smith, 32 Cal. 166; Wixon vy. 


Bear River, etc., Water, ete. Co., 24 
Cal. 367, 85 Am.D. 69; Logan vy. Dris- 
eolly 19> :Cal. 623,).8i: AmiUDs 90; sREE 
v. King, 8 Cal. 336. Compare Bear 
River, etc., Water, etc., Co. v. New 
York, Min...Co.,-8 Cal. 327, 68 Am.D. 
825 (holding that deterioration in 
quality of water by reason of being 
used for mining purposes, before it 
reaches the ditch of a prior locator, 
is damnum absque injuria). 


Colo.—People v. Rogers, 20 P. 702, 
TZ WColouwsass 

Ga.—Satterfield v. Rowan, 9 S.E. 
677, 838 Ga. 187; Palmour v. Mitchell, 
69 Ga. 750. 


Idaho.—Hill v. Standard Min. Co., 
Spy Ps 907, 12 Idaho 223. 


Ind.—Tichenor v. Witherspoon, 158 
N.E. 514, 87 Ind.App. 79 [foll Tiche- 
nor v. Harbison, 166 N.E. 927, 89 Ind. 
App. 712]. 


Ky.—Nebo Consol. Coal & Coking 
ae v. Lynch, 133 S.W. 768, 141 Ky. 


La.—White vy. Edgerly Petroleum 
Co., 4 La.App. 20. 
Me.—Lockwood Co. v. Lawrence ua 
Me. 297,52 Am.R 763. 
Mich.—Edwards v. Allouez 
Co., 38 Mich. 46, 31 Am.R. 301. 
Minn.—Red River Roller Mills v. 


Wright, 15 N.W. he 30 Minn. Rie 
44 Am.R. 194. 


Min. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or defense for such wrongful use that the effect on 
the water of the stream was the natural and neces- 
sary result of mining operations conducted in accord- 
ance with the general custom and practice in the vi- 
but, where the mine owner deposits his 


einity;° 

Mont.—Chessman v. Hale, 79 P. 
254-31 Mont. 577, “68° LRA. 410) 3 
Ann.Cas. 1038; Nelson y. O’Neal, 1 
Mont. 284. 

N.J.—Sterling Iron, ete, Co. v. 


Sparks Mfg. Co., 38 A. 426. 
N.Y.—McCormick v. Horan, 81 N. 

Yi 86, 37 Am.R.. 479. 
Ohio.—Straight v. Hover, 


87 N.E. 


dena: C9 Ohio ‘St. 2638, 22° LsRsAL N.S: 
276; Columbus, ete., Coal, ete., Co. v. 
Tucker, 26 N.E. 630, 48 Ohio St. 41, 


29 Am.S.R. 528, 12 L.R.A. 577. 


Or.—Provolt vy. Bailey, 121 P. 961, 
62 Or. 58; Brown v. Gold Coin Min. 
Co, 86 BP. 361, 48 Or. 277. 


Pa.—McCune v, Pittsburgh & Bal- 
timore Coal Co., 85 A. 1102, 238 Pa. 
Se, | Com. vi Russell, 38 As. 709) 172. Pa: 
506; Hindson v. Markle, 33 A. 74, 171 
Pa. 138; Pfeiffer v. Brown, 30 A. 844, 
165 Pa. 267, 44 Am.S.R. 660; Hider v. 
Liykens Valley Coal Co., 27 A. 545, 157 
Pa. 490, 37 Am.S.R. 742; Gallagher v. 
Kemmerer, 22 A. 970, 144 Pa.St. 509, 
27 Am.S:R. 673; Pennsylvania Coal Co. 
v. Sanderson, 94 Pa.St. 302, 39 Am.R. 
186 5 Sanderson v. Pennsylvania 
Coal Col, -86° Pa. *401) 27" Ams, TT 
Brown v. Torrence, 88 Pa. 186; Little 
Schuylkill Nav., ete., Co. v. Richards, 
57 Pa. 142, 98 Am.D. 209; New Bos- 
ton Coal, ete., Co. v. Pottsville Water 
Co., 54 Pa. 164; Eckman v. Lehigh & 
Wilkes-Barre Coal Co., 50 Pa.Super. 
427; Pierce *v. Lehigh Valley Coal 
Co., 40 Pa.Super. 566;. Bailey v. Mill 
Creek Coal Co., 20 Pa.Super. 186; Wil- 
liams vy. Union Imp. Co., 1 Pa.Dist. 
288; 8 Gettine’ v.72 Union’ Imp. 'Co:,"7 
Kulp 493. 


Tex.—Teel v. Rio Bravo Oil Co., 
104 SW... .420). 47 “Lex.Civ Apps (153: 


Wash.—Packwood v. Mendota Coal 
& Coke Co., 146 P. 1638, 84 Wash. 47, 
GR.A.1915D: 911; 


W.Va.—State v. Southern Coal & 


Transportation Co., 76 S.E. 970, 71 
W.Va. 470, 48 L.R.A.N.S. 401; Day 
v. Louisville Coal, ete., Co., 53 S.E 


776, 60 W.Va. 10° L:R.A.NIS. 167, 


Wis.—Neumeister v. Goddard, 113 
N.W. 733, 1383 Wis. 405 


27, 


N.B.—Nepisiguit Real WBHst., ete., 
Co. v. Canadian Iron Corp., 42 N.B. 
387. 

’ [a] Illustrations.—(1) An ‘oil 


company, negligently permitting salt 
water to flow from an oil well into 
drains, is liable for injuries there- 
from to a rice crop. White v. Edger- 
ly Petroleum Co., 4 La.App. 20. (2) 
Miers mine water is pumped from 
a coal mine, and discharged into a 
stream of pure water, which, by rea- 
son of its higher elevation, does not 
form the natural drainage of the 
mine, the mine operator is liable in 
damages. McCune v. Pittsburgh & 
Baltimore Coal Co., 85 A. 1102, 238 
Pa. 83. (3) Mine owners are not en- 
titled to pollute a stream where, as 
a result, the water supply of a great 
railroad system is contaminated and 
made useless to it and to certain mu- 
nicipalities which draw their water 
supply from the railroad’s water sys- 
tem. Pennsylvania R. Co. v. Saga- 
more Coal Co., 126 A. 386, 281 Pa. 233, 
39 A.L.R. 882 [cert den 45 S.Ct. 228, 
267 Urs: 692, 69 Tidal 803 ]> (4) A 
corporation operating a gravel plant 
ean be enjoined from discharging 
washings from a gravel bed into a 
stream, where it killed the fish, and 
made the stream unfit for bathing. 
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Meriweather Sand & Gravel Co. v. 
State, 26 S.W.(2d) 57, 181 Ark. 216. 


[b] Effect of statutory or consti- 
tutional right to use.—(1) The right 
under the Arizona statute to use the 
waters of public streams for mining 
purposes does not give the user any 
right to send the tailings from his 
reduction works down the stream to 
the injury of a prior user below for 
irrigation purposes. Arizona Copper 
Co. v. Gillespie, 33 S.Ct. 1004, 230 U. 
S. 46, 57 L.Ed. 1384 [aff 100 P..465, 12 
Ariz. 190]. (2) Const. Idaho art 15 § 
3, giving mining companies a prefer- 
ential right over manufacturers and 
agriculturists to use the waters of 
streams, gives them no right to pol- 
lute the waters of the streams with 
refuse, to the injury of the lands of 
others. Bunker Hill & Sullivan Min- 
ing & Concentrating Co. v. Polak, 7 
F.(2d) 583 [cert den 46 S.Ct. 106, 269 
U.S. 581, 70 L.Ed. 423]. 

[ec] Direct deposit in stream un- 
necessary.—A landowner can recover 
for damages to his land by overflow 
deposits of coal dust and débris from 
defendant coal company’s mine, al- 
though such deposits are not placed 


| directly in the stream which flowed 


through plaintiff's land, but in a trib- 
utary stream. Corona Coal Co. v. 
Hooker, 85 So. 477, 204 Ala. 221. 


‘[d] In Oklahoma (1) Comp. St. 
(1921) § 7969, providing that ‘‘No in- 
flammable product from any oil or 
sas well shall be permitted to run 
into any tank, pool or stream used 
for watering stock; and all waste of 
oil and refuse from tanks or wells 
shall be drained into proper recepta- 
cles at a safe distance from the 
tanks, wells or buildings, and be im- 
mediately burned or _ transported 
from the premises, and in no case 
shall it be permitted to flow over the 
land. Salt water shall not be allowed 
to flow over the surface of the’ land” 
does not prohibit the owner or lessee 
of land from allowing any inflamma- 
ble product from an oil or gas well or 
salt water to flow over the surface 
of his own land or run into any tank 
or pool used for watering stock, if it 
is confined exclusively to his own 
land (Tidal Oil'Co. v. Pease, 5 P.(2d) 
389, tos Ol. 187), (2) bub it As only 
intended to prohibit persons in the 
operation of oil and gas wells from 
permitting oil or other inflammable 
products or salt water to escape into 
pools or tanks or streams used for 
watering stock and located upon the 
lands of others: (Tidal Oil Co: v: 
Pease, supra). (8) Under such stat- 
ute to permit oil and salt water to 
escape from an oil mining operation 
and flow into a stream used for wa- 
tering stock is negligence per se. 
Devonian Oil Co. v. Smith, .254 P. 14, 
124 Okl. 71: Verland Oil & Gas Co. 
v. Walker, 229 P. 235, 100 Okl. 258. 


5. U.S.—Bunker Hill & Sullivan 
Mining & Concentrating Co. v. Polak, 
7 E.(2d) 583 [cert den 46 S.Ct. 106, 
269 U.S. 581, 70 L.Ed. 423]; Sussex 
Land & Live Stock Co. v. Midwest 
Refining Co., 294 F. 597 [aff 276 F. 
932]. 

Colo.—Suffolk Gold Min., etc., Co. 
v. San Miguel Consol. Min., etc., Co., 
48 P. 828, 9 Colo.App. 407. 

Il1.—Thomas y. Ohio Coal Co., 199 
Tll.App. 50. : ; 

Ky.—Nebo Consol. Coal & Coking 


oa v. Lynch, 183 S.W. 763, 141 Ky. 
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refuse behind:a shoulder on his own land located 
so that no refuse can enter the stream so long as the 
shoulder remains, he is not liable for injury from the 
refuse having been washed into the stream after a 
landslide swept away the shoulder unless he should 


N.J.—Sterling Iron, etc., Co. WV 
Sparks Mfg. Co., 41 A. 1117, 55 N.J- 
Eq. 824; Beach v. Sterling Iron, etc., 
Co., 33.A. 286,54 N.J.Eq. 65 Laff 41 
AL 1117, 55 N.J.Bq. 824]. 


Ohio.—Straight v. Honer, 87 N.E. 
174, 79 Ohio St. 263, 22 L.R.A.N.S. 
276;- Columbus, ete., Coal, etc., Co. 


v. Tucker, 26 N.E. 630, 48 Ohio St. 41, 
29 Am.S.R. 528, 12 L.R.A. 577. Com= 
pare Wheeler v. Fisher Oil Co., 9 Ohio 
S.&C.P. 294, 6 Ohio N.P. 309 (holding 
that operators of an oil well have a 
right to conduct the salt water nec- 
essarily pumped from the well in the 
successful operation thereof into the 
natural drains, and that if the dam- 
age to the water in said run is nec- 
essary and unavoidable there is no 
liability therefor, but where the in- 
jury could plainly have been antici- 
pated and prevented at a reasonable 
cost such operators are required: to 
use such means to prevent the in- 
jury). 

Pa.—Pennsylvania Coal Co. v. San- 
derson, 94 Pa. 302, 39 Am.R. 785. 
Compare Pennsylvania Coal Co. v- 
Sanderson, 6 A. 453, 113 Pa. 126, 57 
Am.S:R. 445; Long v. ‘Trexler, 8 A. 
620, 5 Pa.Cas. 456 (both holding low- 
er riparian owner not entitled to re- 
lief where mine water, impure from 
natural and not from artificial caus- 
es, and to which nothing was intro- 
duced by the mine owner to corrupt 
it, flowed by mere force of gravity 
alone into the stream and polluted it, 
the mine being operated in the ordi- 
nary and usual manner). 


Va.—Arminius Chemical Co. v.- 
Landrum, 78 S.E. 459, 113 Va. 7, 38 
L.RvA.N.S. 272, Ann.Cas.1913D 1075. 


W.Va.-—State v. Southern Coal & 
Transportation Co., 76 S.E. 970, (1 W-. 
Va. 470, 43 L.R.A.N.S. 401. 


Compare Ohio Oil Co. v. Westfall, 
88 N.E. 354, 43 Ind.App. 661 (holding 
that the owner of an oil well is not 
liable for injuries to real property 
caused by the pollution of the water 
of a stream bordering the land with 
oil and salt water, where such pollu- 
tion is necessary to the enjoyment 
of the well and the owner is not 
actuated by malice and has exercised 
due care to avoid the injury). 


[a] Reason for rule.—The neces- 
sities of one man’s business cannot 
be the standard by which to meas- 
ure another’s rights in a thing which 
belongs to. both. Neither can the 
private business of one man or class 
of men, however important its suc- 
cessful operation may be to the pub- 
lic or to the development of the coun- 
try, give Such person or class of per- 
sons the right to destroy or materi- 
ally injure the property of another 
in a thing in which they have com- 
mon rights. Arminius Chemical Co. 


v. Landrum, 73. S.B. 459, 123 Vaxd, 
38. + uR.ASN.S.  272,. Ann. Casil9L3D 
1075. 

{b] Thus an upper owner of lands 


upon a stream, who pumps. petroleum 
and the salt. water into tanks and 
discharges the salt water into the 
stream, is liable to a lower proprie- 
tor, where the water is thereby ren- 
dered unfit for the use of live stock 
and destructive of the grass, al- 
though it is the only practicable 
mode of developing the mineral re- 
sources of his lands. Straight v. 
Hover, 87 N.E. 174, 79 Ohio St. ‘263, 
a2 U.R.A.N.S. 276.  .. : 
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have reasonably anticipated, in the exercise of ordi- 
nary care, that the shoulder would be swept away.® 
Also it is no justification that the complaining party 
did not object to the opening of the mine,’ or that 
the mining company had purchased the minerals un- 
der complainant’s land and the right to mine them.® 
Where the ownership of the minerals and of the sur- 
face of the land are in different persons a contract 
giving the owner of the minerals the right to use the 
surface in any manner that may be deemed necessary 
and convenient for mining does not authorize him 
to run mine water into a surface stream in utter 
disregard of the rights of the owner of the surface, 
if this can be avoided by ordinary care or by a rea- 


sonable expense;® the reasonable 


case, is such a sum as the owner of both the surface 


and the mine would, in the exercise 


6 Kentucky Block Fuel Co. v. 
Roberts, 268 S.W. 802, 207 Ky. 137. 

7. Nebo Consol. Coal & Coking Co. 
Vemluynch, 1330S) Ww. Vos" 4 Kya: 

8. Nebo Consol. Coal & Coking Co. 
v. Lynch, supra. 

9. North-East Coal~Co. v. Hayes, 
51 S.W.(2d) 960, 244 Ky. 639. 

10. North-East Coal Co. v. Hayes, 
supra. 

11. Ala—American Tar Products 
ee v. Jones, 86 So. 1138, 17 Ala.App. 
81. 


Conn.—Lawton v. Herrick, 76 A. 
986, 83 Conn. 417. 
N.Y.—Prentice v. Geiger, 74 N.Y. 


841; Townsend v. Bell, 24 N.Y.S. 193, 
70 Hun 657. 

N.D.—McDonough vy. Russell-Mil- 
ler Milling Co., 165 N.W. 504, 38 N. 
D. 465. 


Vt.—Canfield v. Andrew, 54 Vt. 1, 
41 Am.R. 828; Snow v. Parsons, 28 
Vt. 459, 67 Am.D. 723. 

[a] Who are riparian owners.—A 
manufacturer of coal tar products 
who obtained the water for use of 
its plant from one stream and dis+ 
charged it into another is not, as re- 
gards its right to use the stream, a 
riparian owner. American Tar Prod- 
ucts Co. v. Jones, 86 So. 118, 17 Ala. 
App. 481. 


12. McDonough vy. Russell-Miller 


aos Co,, 165 N.wW. 504,38 N.D. 
465. 
13. Lawton v. Herrick, 76 A. 986, 


83 Conn. 417. 

14. U.S.—Indianapolis Water Co. 
v. American Strawboard Co., 57 F. 
1000. 

Ala.—Lewis v. Stein, 16 Ala. 214, 
50 Am.D. 177. 

Colo.—Humphreys Tunnel, ete., Co. 
v. Frank, 105 P. 10938, 46 Colo. 524. 

Conn.—Stamford Extract Mfg. Co. 
v. Stamford Rolling Mills Co., 125 A. 
623, 101 Conn. 310; Lawton v. Her- 
rick, 76 A. 986, 88 Conn. 417. 


Ga.—Horton vy. Fulton, 60 S.B. 1059, 
130 Ga. 466. 


Tll.— Bliss v. Kennedy, 43 Ill. 67. 


Ind.—West Muncie Strawboard Co. 
Ve, suack, 72 N.E. 879). 164. Ind... 21; 
Weston Paper Co. v. Pope, 57 N.E. 
719, 155 Ind. 394, 56 L.R.A. 899. 


Iowa.—Perry v. Howe Co-operative 
Creamery Co., 101 N.W. 150, 125 Iowa 
415; Bowman v. Humphrey, 100 N.W. 
854, 124 Iowa 744. 


Me.—Lockwood Co. v. Lawrence, 
77 Me. 297, 52 Am.R. 768; State v. 
Coe, 72 Me. 456; Veazie v. Dwinel, 50 
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jury.?° 


vate rights.*? 


expense, in such | titled.!4 


of ordinary care, 


Me. 479; Crosby 49 Me. 


539, 77 Am.D. 271. 


Mass.—MacNamara v. Taft, 83 N. 
E. 310, 196 Mass. 597, 13 L.R.A.N.S. 
1044; McGenness v. Adriatic Mills, 
116 Mass. 177; Merrifield v. Lombard, 
13 Allen 16, 90 Am.D. 172. 


Mich.—Monroe Carp Pond Co. v. 
River Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279. 


Minn.—Red River Roller Mills v. 
Wright, 15 N.W. 167, 30 Minn. 249, 44 
Am.R. 194. 

Miss.—Mississippi Mills Co. v. 
Smith, 11 So. 26, 69 Miss. 299, 30 Am. 
S.R. 546. 


Mont.—Consolidated Gold & Sap- 
phire Mining Co. v. Struthers, 111 P. 
150, 41 Mont. 551. 


W.H.—Hayes v. Waldron, 44 N.H. 
580, 84 Am.D. 105. 


N.J.—Worthen & Aldrich v. White 
Spring Paper Co., 70 A. 468, 74 N.J. 
Ma, 647 [afh.78 A. 1135,.75 N.J. Ea: 
624]. 

N.Y.—Strobel v. Kerr Sait Co., 58 
N.E. 142, 164 N.Y. 3038, 79 Am.S.R. 
643, 51 L.R.A. 687 [rearg den 59 N.E. 
PUSAG HUGS: INDY. LOLis sCarhant swat as 
burn. Gas Light Co., 22 Barb. 297; 
Weeks-Thorn Paper Co. v. Glenside 
Woolen Mills, 118 N.Y.S. 1027, 64 
Misc. 205 [aff 124 N.Y.S. 2, 140 App. 
Diva (878; ati 9 le Nabi tal 8 204 Now. 
rete rearg den 98 N.E. 1136, 204 N.Y. 
639]. 

Pa.—Seranton City v. Scranton 
Steel Co., 26 A. 1, 154 Pa. 171; How- 
ell v. McCoy, 3 Rawle 256. 


R.I.—Payne & Butler v. Providence 
Gas: Con, A145, 681 5R. E1295, eAnn: 
Cas.1912B 65. 

S.C.—Threatt v. Brewer Min, Co., 
26 S.E. 970, 49 S.C. 96. 

Vt.—Canfield v. Andrew, 
41 Am.R. 828. 

Va.—Shoffner v. Sutherland, 68 S. 
HB. 996, 111 Va, 298. 


v. Bessey, 


54 vt. 1, 


Wis.—Middlestadt Vv. Waupaca 
Starch etCnaiCOn, Ob. INWor kc loguiae 
Wis. 1. 


Eng.—Hipkins v. Birmingham, etc.,; 
Gas Light Co., 5. H.&N.:74 [aff 6 H. 
&N. 250]; Millington vy. Griffiths, 30 
L.T.Rep.N.S. 65. 


Ont.—Hunter v. Richards, 28 Ont. 
L. 267 [aff 26 Ont.L. 458, 18 Ont.W.R. 
813, 2 Ont.W.N. 855, 22 Ont.W.R. 408, 
3 Ont.W.N. 1432]; Gray v. Dundas, 
11 Ont. 317; Van Egmond v. Seaforth, 


6 Ont. 599; Mitchell v. Barry, 26 U. 
C.Q.B. 416; Austin v. Snyder, 21 U. 
C.Q.B: 299. 

{a] MTlustrations.—(1) Where the 


[§§ 123-124 | 
reasonably incur to protect the surface from in- 


[§ 124] d. Refuse from Mills and Factories. A 
riparian owner has a right to make a reasonable use 
of the stream for the operation of a mill or factory,** 
and may even cast waste material therein if he does 
not thereby cause material injury to public or pri-— 
However, he has no right, by unrea- 
sonable use, seriously to impair the rights of a low- 
er riparian owner,!* and he is liable if he discharges 
into the stream sawdust, tanbark, chemicals, or oth- 
er waste, to such an extent as to make it impossible 
for lower riparian owners to have the beneficial use 
and enjoyment of the water to which they are en- 
It is no exeuse or justification for such pol- 
lution that the use of the water in the mill or fac- 
tory is a lawful riparian use;1> that the business of 


water of a stream is used in a new 
and hitherto unknown method of 
manufacturing salt, which method 
renders the rest of the stream so 
salt that cattle will not drink it with- 
out the stress of necessity, fish are 
destroyed in great numbers, vegeta- 
tion is killed, and machinery rusted, 
such use as a matter of law is un- 
reasonable and entitles a lower ri- 
narian owner to relief. Strobel v. 
Kerr-Salt Co., 58 N.H. 142, 164 NY. 
303, 79 Am.S.R. 6438, 51 L.R.A. 687 
[rearg den 59 N.E. 1131, (165 “Ney 
617]. (2) Where a riparian proprie- 
tor, operating a paper mill, places in 
a natural watercourse large quanti- 
ties of waste cotton fiber, the deposit 
being in such quantities as to be 
visible to the eye in the discoloration 
of the water, etc., and seriously to 
damage a lower proprietor in the en- 
joyment of his property, the use of 
the stream is neither reasonable nor 
lawful. Worthen & Aldrich vy. White 
Spring Paper Co., 70 A. 468, 74 N.J. 
Eq. 647 [aff 78 A. 1135, 75 N.J.Ea. 
624]. (3) Where defendant, in the 
operation of its concentrating mill, 
with a comparatively small expendi- 
ture could take care of the tailings 
on its own premises instead of dis- 
charging them into a stream from 
which plaintiff had appropriated wa- 
ters for irrigation, defendant was 
not entitled to continue such dis- 
charge on the ground that its mill 
was absolutely dependent on _ the 
right to discharge its waste mate- 
rial into the stream. Humphreys 
Tunnel & Mining Co. v. Frank, 105 
P. 1093, 46 Colo, 524. 


[b] Stream held polluted where: 
(1) An operator of a sawmill on a 
stream threw sawdust into’ the 
stream. Shoffner v. Sutherland, 68 
S.E. 996, 111 Va. 298. (2) Where 
refuse from a creamery was dis- 
charged into a_ stream. Perry v. 
Howe Co-operative Creamery Co., 101 
N.W. 150, 125 Iowa 415; Bowman v. 
pigeons tal 100 N.W. 854, 124 Iowa 


[c] Under statute.—Under the ex- 
press terms of Gen. L. (1909) e¢ 144 
§ 6, a gas company must prevent 
discharge of water, gas, tar, or other 
dangerous waste products into the 
Providence River. Payne & Butler v. 
Providence Gas Co., 77 A. 145, 31 R.L. 
295, Ann.Cas.1912B 65. 


15. Joerger v. Pacific Gas & Blec- 
tric) Co: 276.P10L7)20 7 Caims: 


[a] Generation of electricity.— 
That the generation of electricity by 
a riparian owner is a lawful riparian 
use does not entitle him to pollute 
the water thereby to the appreciable 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the mill or factory is conducted skillfully and ac- 
cording to the best modern methods and without 
malice or negligence,'® especially where the business 
conducted has no necessary relation to the land it- 
self and is not an ordinary or natural use of it;!7 
that the mill owner in operating the mill uses waters 
which are not a part of the natural flow of the 
stream;'® that complainant knew defendant was 
building large and expensive works and made no ob- 
jection thereto; or that an act of God in the form 
of a drought caused the stream to fail to earry off 
the refuse as it did in normal times.2° There is 
no public policy in favor of industrial development 
which will justify for the sake of a factory or mill 
the destruction of the rights of other riparian own- 
ers by the pollution of the stream.?! No supposed 
rule of necessity in order to carry on a business,?? 
or on account of its usefulness or necessity,2* or on 
account of the amount involved,?4 will authorize the 
pollution of the waters of a stream. A manufacturer 
who uses the water from a stream in his plant and 
returns it into the stream in a condition no more 
polluted than when he took it out of the stream 
is not liable for the pollution of the stream.?° 


Effect of custom. A long-continued uniform cus- 


injury of lower owners. 


Pacific Gas & Electric Co., 276 


WATERS 


Joerger v.} American Tar Products Co. v. Jones, 
P.| 86 So. 118, 115, 17 Ala.App. 481. 


(67 C.J.] 775 


tom of mill owners and manufacturers along a par- 
ticular stream may make it a reasonable use for 
them to discharge their waste and refuse into the 
stream.?° 


Occasional pollution of stream. If the riparian 
owner has employed every means known to the busi- 
ness to prevent a discharge of noxious matters into 
the stream he is not chargeable with negligence for an 
occasional unavoidable discharge of such matters 
with a consequent temporary pollution of the waters 
of the stream.?7 


[§ 125] e. Miscellaneous Causes. No actionable 
injury arises from the pollution resulting from pas- 
turing a reasonable number of stock on land border- 
ing on a stream?® and permitting them to drink there- 
from,?® or from reasonable drainage into the 
stream,°° or from allowing artesian well water used 
for bathing purposes to flow into a stream which is 
the natural drain for the well.?! It is an unreason- 
able use, resulting in liability for the pollution caus- 
ed thereby, to maintain a large herd of cattle in the 
vicinity of a creek of ordinary size;*?_ to maintain 
cow stables,?* hog sties,?+ or a slaughterhouse,*?® on 
the banks of the stream; to use a watercourse to 
earry off the refuse from a dairy barn and dairy 


said watercourse, formed by the water 
used by said corporation in washing 


1017, 207 Cal. 8. 17. Rarick v. Smith, 17 Pa.Co. 627. 
16. Indianapolis Water Co. v. 18. H I T 1 & Minin 
American Strawboard Co., 57 F. 1000;| Co, y. Frank, 105 P1093, 46 Cole 

American Tar Products Co. v. Jones, | 524, 
86 So. 113, 17 Ala.App. 481; Weston ho! Tadiapanotieie Wieterk oe: ur: 


Raper’ Co. Vc, Lope, ol Nv. 719, 155 
Ind. 394, 56 L.R.A. 899; Honsee v. 
Hammond, 39 Barb. (N.Y.) 89. Com- 
pare People v. Elk River Mill, etc., 
Co., 40 P. 531, 107 Cal. 221, 48 Am. 
S.R. 125 (holding that, although the 
use of a stream by an upper riparian 
Owner in the operation of a sawmill 
rendered the lower waters unfit for 
public consumption, it would not be 
enjoined at the instance of a city wa- 
ter company which subsequently ap- 
propriated the lower waters where 
other lower riparian owners did not 
complain of such use and the most 
of them depended on the lumbering 
business and the operation of the mill 
for their support); Jacobs v. Allard, 
42 Vt. 303, 1 Am.R. 331 (holding that 
defendant, in the use of his shingle- 
mill in a reasonable manner, has the 
right to discharge the sawdust, shav- 
ings and waste from it into the 
stream in ‘the ordinary course of us- 
ing such mills, and that he is not 
bound, as matter of law, to prevent 
them from going into the stream, 
and have them accumulate or draw 
them off and deposit them so that 
they cannot get into the stream, but 
on the other hand he has not a right, 
wantonly and needlessly, and out of 
the ordinary course in such cases, 
and not in the service of his. sub- 
stantial interest and benefit in the 
use of his mill in a reasonable man- 
ner, to throw or permit them to go 
into the stream, when, by so doing, 
injury will be caused to the orators 
in the use of their starch factory). 


[a] Test of liability.—‘‘The test 
is not whether the upper riparian 
owner who puts the waters of the 
stream to the extraordinary or arti- 
ficial use has a modern, up-to-date 
plant, or only pollutes the-water to 
such an extent as is reasonably neéc- 
essary. The test is whether the wa- 
ter was so polluted as to unreason- 
ably, injuriously, unjustly, or mate- 
rially affect its ordinary and extraor- 
dinary use by the lower proprietor.” 


American Strawboard Co., 57 F. 1000; 
Penn American Plate Glass Co. v. 
Schwinn, 98 N.E. 715, 177 Ind. 645; 
Consolidated Gold & Sapphire Mining 
Co. v. Struthers, 111 P. 150, 41 Mont. 
ole 

20. Latonia Refining Corporation v. 
Dusing, 55 S.W.(2d) 28, 246 Ky. 328. 

21. Indianapolis Water Co. v. 
American Strawboard Co., 57 F. 1000; 
Latonia Refining Corp. v. Dusing, 55 
S.W.(2d) 238, 246 Ky. 328; Mississippi 
Mills Co. v. Smith, 11 So. 26, 69 Miss. 
299, 30 Am.S.R. 546. 

22. Penn American Plate Glass Co. 
v. Schwinn, 98 N.E. 715, 177 Ind. 645. 

23. Penn American Plate Glass Co. 
v. Sehwinn, supra; Bowman sv. 
Humphrey, 100 N.W. 854, 124 Iowa 
744. 


24. Penn American Plate Glass Co. 
v. Schwinn, /98_N.E. 716, 177 Ind. 
645. 

25. American Tar Products Co. v. 


Jones, 86 So. 113, 17 Ala.App. 481. 

26. Snow v. Parsons, 28 Vt. 459, 
67 Am. D.. 723, 

27. Worley v. Mathieson Alkali 
Works, 89 S.H. 880, 119 Va. 862. 

28. Helfrich v. Catonsville Water 
Co., 22 A. 72, 74 Md. 269, 28 Am.S.R. 
2405, Lor Liskt eA bait. 

29. McEvoy v. Taylor, 105 P. 851, 
56 Wash. 357, 26 L.R.A.N.S. 222. 


30. St. Louis & S. F. R. Co. v. Bur- 
rous, 118 P. 148, 29 Okl. 378; Weeks 
v. Heward, 10 Wkly.Rep. 557. 


[a]. Dlustration.—The drainage of 
gravel pits into a stream to the injury 
of watercress beds supplied by such 
stream will not be restrained. Weeks 
v. Heward, 10 Wkly.Rep. 557. 


{[b] Drainage from roundhouse.-— 
A railway corporation is not liable 
in damages to persons residing along 
a natural watercourse for injuries 
arising from a stagnant pool upon 


its engines and by its employees in 
washing and bathing themselves, and 
other water naturally flowing into 
said course gathering in a depression 
on the land of a third person, if said 
railway corporation was free from 
negligence or malice, and used due 
care in the erection and use of such 
facilities. St. Louis & S. F. R. Co. v. 
Burrous, 118 P. 143, 29 Okl. 378. 


31. Barnard v. Shirley, 47 N.E. 671, 
151 Ind. 160, 41 L.R.A. 737, 34 N.E. 600, 
35) Nib 147, 135 Ind. 547,41 Amis, 
454, 24 L.R.A. 568, 575. 


[a] Artesian well water from sani- 
tarium.—No liability arises where 
artesian well water containing medic- 
inal properties, and used to bathe 
patients in a sanitarium, is allowed to 
flow into a stream which is the nat- 
ural watercourse of the basin in which 
the well is situated. Barnard vy. Shir- 
ley, 47 N.H. 671, 151 Ind. 160, 41 L.R.A. 
737, 34 N.E. 600, 85 N.E. 117, 135 Ind. 
ou 41 Am.S.R. 454, 24 L.R.A. 568, 


32. Barton v. Union Cattle Co., 44 
N.W. 454, 28 Neb. 350, 26 Am.S.R. 340, 
7 L.R.A, 457. 


[a] Tlustration.—Defendant who 
fed over thirty-five hundred cattle in 
feeding barns, and cleaned the barns 
by washing the manure into the 
neighboring stream, thereby polluting 
it, could be restrained from continu- 
ing to wash the manure into the 
stream. Barton v, Union Cattle Co., 
44 N.W. 454, 28 Neb. 350, 26 Am.S.R. 
340, 7 L.R.A. 457. 


33. People v. Elk River Mill, etce., 
Co., 40 P. 486, 107 Cal. 214, 48 Am. 
S.R. 1215 ; 


34. People v. Elk River Mill, etc., 
Co., supra; Smiths v. McConathy, 11 
Mo. 517; Ohio Stock Food Co. v. Gint- 
ling, 153 N.E. 341, 22 Ohio App. 82. 


_[a] Rule applied to hog farm or 
piggery for the disposal of municipal 
garbage. Ohio Stock Food Co. v. 
ene 153 N.E. 341, 22 Ohio App. 


35. Durango v. Chapman, 60 P. 635, 
27 Colo. 169; Oberich vy. Gilman, 31 
Wis. 495. 
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house,*° or the refuse from railroad terminal yards,*7 
or the under drainage of a cemetery;** to divert the 
water from its natural channel and return it laden 
with the excreta of domestic animals;*® to dig up 
swamp mud negligently;*° to leave logs, fallen tim- 
ber, waste matter, and débris alongside a stream 
so, that flood waters will wash them down stream;*! 
to sluice large quantities of loose mud into, the stream 
in repairing a railroad roadbed;*? to permit poison- 
ous substances or acids to run into a stream which 
eorrode and destroy the engines and boilers in the 
factory of a lower riparian proprietor,*? to allow 
fuel oil to escape into the stream;#* or to use the 
water and return it into the stream heated to such 
a temperature as to make it unfit for use below.*® 


{§ 126] 3. Acquisition of Right To Pollute+®— 
By Purchase. The power to pollute waters as against 
the individual may be acquired by purchase.*? The 
grant of such a right is not void as against public 
policy.*® It is a covenant running with the land?® 
and creates an easement in the grantor’s land,°° 


36. Adams v. Clover 
167 P. 1015, 86 Or. 140. 

37. Missouri-Kansas-Texas R. Co. 
of Texas v. Williams, (Tex.Civ.App.) 
5-S.W.(2d) 575. 

38 Barrett. wi - Mt. 
€emetery Assoc., 42 N.E. 


Hill Farms, [a] 


mining 


Greenwood 
SOP LOO IN. | a: 


385, 50 Am.S.R.° 168, 31 L.R.A. 109 
{rev 57 Ill.App. 401]. 358. 
39. New York vy. Blum, 101 N.E.| 5], Luama v. Bunker Hill & Sulli- 


869, 208 N.Y. 237. 


40. Griffin v. National Light, etc., 
Co., 60: S.E. 702,,/79 S.C. 351. 


supra; 
Co., 
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Tllustration.—An 
between an upper and a lower riparian 
owner purporting to convey to the 
former the right to dump débris from 
operations 
which deposited the same on the lat- 
ter’s land, created an easement there- 
Luama v. Bunker Hill & Sullivan I 
Mining & Concentrating Co., 41 F.(2d) | **- 


van Mining & Concentrating Co., 
Brush v. Lehigh Valley Coal 
138 A. 860, 290 Pa, 322. 


Brush v. Lehigh Valley Coal 
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which easement burdens the land in the hands of 
subsequent purchasers.°! It is not necessary for the 
servient estate to be contiguous to the dominant es- 
tate.°? 
[§ 127] b. By Prescription.°* Although in some 
jurisdictions the right to pollute a fresh water stream 
eannot be acquired by prescription or any lapse of 
time,°* as a general rule, if the pollution of a water- 
course does not constitute a public nuisance, the right 
to use the water of a stream in such manner as’ to 
pollute it to the prejudice of lower riparian proprie- 
tors may be acquired by prescription.®? Such a right 
cannot arise, however, where it would be injurious 
to public health,®® or constitute a public nuisanece,** 
or be in opposition to intermediate legislative enact- 
ments against it.°° To acquire a prescriptive right 
to pollute a stream a riparian proprietor’s use of 
the waters thereof must be injurious to lower ripari- 
an proprietors,°® uninterrupted,®® adverse,®? under 
claim of right,°? and with the knowledge of the low- 


(Pa.) 414. ' 

{[b] Strict proof is required to sup- 
port a claim of a prescriptive right to 
pollute a stream. McCallum v. Ger- 
mantown Water Co., 54 Pa. 40, 93 
Am.D. 656. 


56. Blackburne v. Somers, L.R. 5 
ia 


agreement 


into a stream, 


57. Kraver v. Smith, 177 S.W. 286, 
164 Ky. 674. 


[a] Thus neither a city nor an in- 
dividual can have a prescriptive right 
to turn the filth of sewers, human 
excrement, slops, and other poisonous 
things into a_ stream. Kraver. v. 
Smith, 177 S.W. 286, 164 Ky. 674. 


41. Magnolia Petroleum Co. v. 52, 

Dodd, (Tex.Civ.App.) 52 S.W.(2d) | Co., supra. 

670. 53. Prescriptive right: 
42. Salisbury v. Western North| of municipality to 


Carolina R. Co., 91 N.C. 490. 


43. Merrifield v. Lombard, 13 rig ie 
q(Mass.) 16, 90 Am.D. 172. 


44. Fort Worth & R. G. Ry. .Co. v. 
Hancock, (Tex.Civ.App.) 286 S.W. 335; 
Mexia Light, etc., Co. v. Johnson, 
{Tex.Civ.App.) 120 S.W. 534. 


45. Sandusky Portland Cement Co. 
w. Dixon Pure Ice Co., 221 F. 200, 136 
C.C.A. 610, L.R.A.1915E 1210 [cert den 
35 SiCt. 793, 238 U.S.+630, 69° L.Hd: 
1497]; Mason v. Hill, 5 B.&Ad. 1, 110 
Reprint 692; Tipping v. Eckersley, 2 
Kay & J. 264, 69 Reprint 779. 


fa] Prevention of formation of ice. 
—The discharge of hot water into a 
river, retarding the formation of ice, 
is an unreasonable use of the water, 
and an unwarranted interference with 
the riparian rights of a lower owner. 
Sandusky Portland Cement Co. vy. Dix- 
on Pure Ice Co., 221 F. 200, 186 C.C.A. 
610, L.R.A.1915E 1210 [cert den 35 S. 
Ct. 793, 2388 U.S. 630, 59 L.Ed. 1497). 


46. Water or springs and riparian 
rights generally as subject to power 
of eminent domain see Hminent Do- 
main § 85. 

47. Doremus v. Paterson, 61 A. 3296, 
69 N.J.Eq. 775; Brush v. Lehigh Val- 
ley Coal Co., 138 A. 860, 290 Pa. 322. 


48. Brush v. Lehigh Valley Coal 
Co., supra. 


49. Brush y. Lehigh Valley Coal 
Co., supra. 


‘50. Gross v. Bunker Hill & Sulli- 
van Mining & Concentrating Co., 45 
¥F.(2d) 651; Luama v. Bunker Hill & 
Sullivan Mining & Concentrating Co., 
41 ¥.(2d) 358; Brush v. Lehigh Valley 
Coal Co., 138 A. 860, 290 Pa. 322. 


pollute water- 
course see Municipal Corporations 
§ 1909 text and notes 83-87. 


To maintain nuisance generally see 
Nuisances §§ 348-355. 


54. Lumley vy. Village of Hamburg, 
170 N.Y.S. 462, 181 App.Div. 441. 


55. & 
Iron’ Co. “vs Morgan, 61 So. 283; 187 
Ala. 587; Alabama Consol. Coal & 
Iron Co. v. Turner, 39 So. 603, 145 Ala. 
639, 117 Am.S.R. 61. 


Ga.—Watkins v. Pepperton Cotton 
Mills, 134 S.E. 69, 162 Ga. 371. 


Me.—Masonic Temple Assoc. v. 
Harris, 9 A. 737, 79 Me. 250. 


Mo.—Smith v. Sedalia, 53 S.W. 907, 
152 Mo. 283, 48 L.R.A. 711. 


Ohio.—Cleveland v. Standard Bag, 
etc., Co., 74 N.E. 206, 72 Ohio St. 324, 
106 Am.S.R. 618, 3 Ann.Cas. 21. 


Pa.—Jones v. Crow, 32 Pa. 398; 
Norristown Woolen Co. v. Taubel, 28 
Pa.Co. 194; Warren v. Hunter, 1 Phila. 
414. 


Eng.—Gaved v. Martyn, 19 C.B.N.S. 
732, 115 BCL. 732; 144 Reprint 974; 
Bealey v. Shaw, 6 Hast 214, 102 Re- 
print 1266; Carlyon v. Lovering, 1 H. 
&N. 784, 156 Reprint 1417. 


Can.—Weir' v. Claude, 16 Can.S.C. 
BUS. 


Compare Van Egmond v. Seaforth, 
6 Ont. 599 (affirming decision of 
Proudfoot, J., in whieh he states that 
he does not think a right to foul a 
stream can be acquired by twenty 
years’ user). 


{a] Use which was originally nui- 
sance may ripen into. a prescriptive 
right. ‘Warren v. Hunter, 1 Phila. 


58. Lewis v. Stein, 16 Ala. 214, 50 
Am.D. 177; Brookline v. Mackintosh, 
133 Mass. 215; Hunter v. Richards, 26 
Ontl.+458,.5 ~Donnts RR.) 116i? 2One 
W.N. 855, 18 Ont.W.R. 813 [aff 28 Ont: 
eee 3 Ont.W.N. 1432, 22 Ont.W.R. 


59. Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 763; Holsman vy. 
Boiling Spring Bleaching Co., 14 N.J. 
Eq. 335; Carson v. Hayes, 65 P. 814, 
SOEOR Wo te 


[a] Violation of right necessary.— 
(1) There can be no presumption of 
a grant and consequently no title by 
adverse enjoyment, where no violation 
of a right is shown to exist. Holsman 
v. Boiling Spring Bleaching Co., 14 N. 
J.Eq. 335. (2) “No right to the use 
of water can be acquired by prescrip- 
tion unless there has been such an in- 
vasion of the rights of the parties 
against whom it is asserted as would 
have given them a cause of action 
therefor.” Carson v.. Hayes, 65 P. 
814, 817, 39 Or. 97. 


60. Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 763. 


[a] Occasional act. — A city by 
draining its reservoirs annually 
across land cannot gain a prescriptive 
right to do so so as to injure lower 
proprietors, each recurring injury _be- 
ing the basis of a suit. City of Cov- 
ington v. Faulhaber, 197 S.W. 1065, 177 
Bed [reh den 199 S.w. 32, 178 Ky. 


61. Lockwood Co, v. Lawrence, 77 
Mes 29%.) 524 Am. Re “(635 Smotu ave 
Sedalia, 53 S.W. 907, 152 Mo. 283, 48 
L.R.A. 711 é 


62. Lockwood Co. v. Lawrence, 77 
Me. 2297, 52 Am\R. 763; -Smith “ve 
Sedalia, 53 S.W.. 907, 152 Mo. 288, 48 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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er riparian proprietors,®* or with such acts that 
knowledge will be presumed,** and must have con- 
tinued for the full prescriptive period.** Such a 
prescriptive right can be exercised only in the man- 
ner and to the extent to which the pollution was 
begun and continued in order to acquire the right, 
and cannot warrant any further or greater pollu- 
tion.®° 


[§ 128] 4. Persons Entitled to Relief.*7 Since 
he has a right to have the stream flow by or through 
his place in a pure and undefiled condition,®® a ripa- 
rian owner has a cause of action for the pollution of 
the stream,°® and a person in possession of realty is, 
for this purpose, classified as an owner.*° This right, 
except where the pollution constitutes a public nui- 
sance or injures the water for a purpose under the 
regulatory power of the state,*1 is ordinarily con- 
fined to the riparian owners below the point on the 
stream where the pollution takes place;’? and a 
nonriparian owner, unless he ean show that the pol- 


lution of the stream creates a condition which con- 
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stitutes a nuisance injurious to him other than the 
condition of the water itself, has no cause of action 
therefor.7* Thus a nonriparian owner has no cause 
of action against a riparian owner for discharging 
material in a stream thereby effecting a deleterious: 
change in the waters thereof,’4 except that he can re- 
cover for damages because of a resulting increase in 
the number of mosquitoes bred in the waters of the 
ereek.7® The fact that a nonriparian owner has a 
contract with a lower riparian owner to have pure 
water furnished to him does not cause any right of 
action which the lower riparian owner has for the 
pollution of the stream to pass to him;*® nor does # 
mere right to use the water under license or grant 
from a riparian owner confer upon the licensee or: 
grantee a right in himself to complain of the pollu- 
tion of the stream by any other riparian owner,‘ 
unless he has obtained a right by prescription to 
pure water, in which case he is entitled to have that 
right protected to the same extent as any other per- 
son.?8 A riparian owner cannot maintain an action 


L.R.A. 711; Murgatroyd v. Robinson, N.Y.—Prentice v. Geiger, 74 N.Y. _[a]. Trespasser.—The owner of @ 
7 E.&B. 391, 90 E.C.L. 391,119 Reprint | 341 [aff 9 Hun 350]. pipe line passing through a pasture 
1292; Hunter v. Richards, 26 Ont.L. Pa-——McCallum v. Germantown Wa-|2ot owned by such owner was liable 
458, 5 Dom.L.R. 116, 2 Ont.W.N. 855,| ter Co., 54 Pa. 40, 93 Am.D. 656; Jones| for damage to cattle trespassing in 


18 Ont.W.R. 813 [aff 28 Ont.L. 267, 3 
Ont.W.N. 1432, 22 Ont.W.R. 408]. 

63. Lockwood Co. vy. Lawrence, 77 
Me. 297, 52 Am.R. 763. 


64. Lockwood Co. v. Lawrence, 
supra. 4 

65. Md.—Gladfelter v. Walker, 40 
Md. 1. 


Mo.—Smith v. Sedalia, 53 S.W. 907, 
152° Mo. 283, 48 L.R.A. “711. 


Ohio.—S v. Cincinnati, 
Ohio Cir.Ct. 118. 

Pa.—Jones v. Crow, 32 Pa. 398. 

Eng.—Goldsmid v. Tunbridge Wells 
Imp. Com’rs, L.R. 1 Ch. 349; Magor v. 
Chadwick, 41 A. & 8,571,239) HVC. (310, 
113 Reprint 532; Gaved v. Martyn, 19 
C:B.N.S:. 732, 115 E:C.L. 732, 144 Re- 
print 974; Murgatroyd v. Robinson, 7 
E.&B. 391, 90 E.C.L, 391, 119 Reprint 
1292. 


Ont.—Hunter vy. Richards, 26 Ont.L. 
458, 5 Dom.L.R. 116, 2 Ont.W.N. 855, 
18 Ont.W.R. 813 [aff.28 Ont.L. 267, 3 
Ont.W.N. 1432, 22 Ont.W.R. 408]. 

[a] 
requisite to establish the right to pol- 
lute is that which, under the statute 
of limitations, bars a right of entry. 
Smith vy. Sedalia, 53 S.W. 907, 152 Mo. 
283, 48 L.R.A. 711. 


{[b] Commencement of pericd.— 
Tho statutory period of prescription 
begins to run from the date of the 
first substantial injury causing dam- 
age to the riparian owner lower down 
the stream. Hunter v. Richards, 26 
Ont.L. 458, 5 Dom.L.R. 116, 2 Ont.W.N. 
855, 18 Ont.W.R. 813 [aff 28 Ont.L. 267, 
3 Ont.W.N. 1432, 22 Ont.W.R. 408]. 


66. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Morgan, 61 So. 283, 181 
Ala. 587. 


Conn.—Nolan v. New Britain, 38 A. 
7038, 69 Conn. 668. 
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Me.—Masonic Temple Assoc. Vv. 
Harris, 9 A. 737, 79 Me. 250. 
Miss.—Mississippi Mills Co. v. 


Smith, 11 So. 26, 69 Miss. 299, 30 Am. 
S.R. 546. 


Mo.—Smith v. Sedalia, 53 S.W. 907, 


152, Mo: 2:83, .482%.R:A.: 7113) .Schu- 
macher v. Shawhan, 67 5S.W, T1798 
Mo.App. 573. 


N.J:—Holsman v. Boiling Spring 
Bleaching Co.,'14:N.J5.Bq. 335. 


Period required.—The period’ 


v. Crow, 32 Pa. 398. 

Eng.—MclIntyre v. McGaven, [1893] 
A.C. 268; Baxendale v. McMurray, L. 
R. 2 Ch. 790; Crossley v. Lightowler, 
L.R. 2 Ch. 478; Blackburne v. Somers, 
TeR.. 5. lr. 41; aMooreyn. Webb) ly C.B. 
N.S. 673, 87, B.C.L. 678, 140 Reprint 
277; Clarke v. Somersetshire Drain- 
age Com’rs, 57 L.J.M.C. 96 


Ont.—Hunter v. Richards, 26 Ont.L. 
458, 5 Dom,L.R. 116, 2 Ont.W.N. 
18 Ont.W.R. 813 [aff 28 Ont.L. 267, 3 
Ont.W.N. 14382, 22 Ont.W.R. 408]. 


Compare Cleveland v. Standard Bag, 
etc., Co., 14. N.E. 206, 72 Ohio St. 324, 
106 Am.S.R. 613, 3 Ann.Cas. 21 (hold- 
ing an increase in the amount of sew- 
age discharged by the city into the 
stream to be unimportant, where for 
more than the prescribed period the 
stream was devoted to sewage pur- 
poses and the waters thereof were 
wholly unfit for any form of domestic 
use, so that the added sewers required 
by the growth of the city were but a 
natural increase in the use of what 
was already a public sewer). 


[a] MNlustrations.—(1) A prescrip- 
tive right to so pollute a stream as to 
destroy the fish and render the water 
unfit for live stock or other domestic 
uses does not give a right to con- 
tinuously deposit in the stream débris 
from mining operations, where such 
débris is deposited on the lower es- 
tate, and tends eventually to destroy 
its value. Sloss-Sheffield Steel & Iron 
Co. v. Morgan, 61 So. 283, 181 Ala. 587. 
(2) The use for a long period of time 
of a stream for disposing of refuse of 
a, distillery in such a manner as not to 
pollute the water can give no right 
by prescription to use it So as to pol- 
lute the water to such an extent as 
to render it unfit for use. Schumacher 
PERS hres 67 S.W. 717, 93 Mo.App. 


67. Persons entitled to relief 
against nuisance generally see Nui- 
sances §§ 310-320. 


68. See supra § 116. 


69. Thomas v. Ohio Coal Co., 
Ill.App. 50. 


70. Midland Oil Co. v. Ball, 242 P. 
161, 115 Okl. 229 [error dism 47-S.Ct. 
HOP eA TA U.S) 72d. TS Lind, «W324 
Prairie Pipe Line Co. v. Dalton, (Tex. 
Civ. App.) 243 S.W. 619. 


1) 


855,. 


such pasture from water in a creek 
running through the pasture into 
which the company had negligently 
permitted oil to escape from its pipe 
line, the doctrine limiting liability as: 
to trespassers to damage from gross: 
negligenee being applicable only 
where defendant is the owner of the 
land on which the trespass is com-— 
mitted. Prairie Pipe Line Co. v. Daf- 
ton, . (Tex.Civ.App.) 243 S.W. 619. 
71. Meriwether Sand & Gravel Ce:. 
Be lates 26 S.W.(2a) 57, 182 Ark. 


[a] Protection of fish The state 
is entitled to enjoin a pollution of a 
stream which destroys the fish there- 
in. Meriwether Sand & Gravel Co. v. 
State, 26 S.W.(2d) 57, 181 Ark. 216. 


72. St: John v. Barker, 3 N.B.Eq. 
358. 
73. Masonite Corporation v. Burn- 


ham, (Miss.) 146 So. 292. 


74. City of Newcastle v. Harvey, 
102 N.E. 878, 54 Ind.App. 243; Mason-— 
ite Corporation v. Burnham, (Miss.} 
146 So. 292; Egyptian Lacquer Mfz. 
Co. v. Chemical Co. of America, 108 
A. 249, 93 N.J.Law 305 [aff 112 A 
926, 94 N.J.Eq. 557]. 


[a] Thus nonriparian owners of 
land cannot recover damages from x 
person polluting a stream for causing 
impure water in the stream, death of 
fish, unfitness of waters for bathing, 
drinking, cooking, or washing, or the 
presence of mosquitoes therein, except 
as to inerease in the number thereof. 
Masonite Corporation v. Burnham, 
(Miss.) 146 So. 292. 


{b] iability of riparian owner, if 
neve rests upon his violation of the 
legal right of a lower riparian owner:. 
BHeyptian Lacquer Mfg. Co. v. Chemi- 
cal Co. of America, 108 A. 249, 93 N.JL 
wes 305 [aff 111 A. 926, 94 N.J.Eq. 

7 


75. 
ham, 


76. Egyptian Lacquer Mfg. Co. v:. 
Chemical Co. of America, 108 A. 249, 
93 N.J.Law 305 [aff 111 A. 926, 94 
N.J.Eq. 557]. 


Tae St. John v. Barker, 3 ae 


Masonite Corporation v. Burn-- 
(Miss.) 146 So. 292. 


78. Wheatley v. Chrisman, 24 Ps. 
298, 64 Am.D. 657. 
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against a person who is acting under a contract with 
him so long as such person is not negligent;7® nor 
can a lessee of a riparian owner recover against an- 
other lessee of a different parcel for injuries from 
a pollution of the stream caused by conditions ex- 
isting at the time of the lease and of which he had 


notice.®° 


Purchaser or transferee of property. In general 
the right to relief for the pollution of the stream 
is a right incident to the property itself ;S1 
inseparable therefrom,*? and is personal to the land- 
Thus although in some jurisdictions it 
is held, that the fact that a riparian proprietor 
bought his land after the pollution of the stream and 
~with knowledge of such pollution will not prevent him 
from suing for damages therefor,** in other jurisdic- 
tions a eause of action for pollution does not pass 
with a transfer of the land to the grantee thereof,’® 


owner.®? 


[a] Tllustration.—Where a person 
by grant obtained the right to take 
water from a stream by a ditch for 
irrigation purposes, and by prescrip- 
tion obtained the right to use it to 
water his stock, he has a right to 
the water of the stream in its nat- 
ural condition and may recover dam- 
ages for its pollution. Wheatley v. 
Chrisman, 24 Pa. 298, 64 Am.D. 657. 


78. Henry v. Southern Ry. Co., 75 
Sal OLS, 493 S66. 125- 


80. Henry v. Southern Ry. Co., su- 
pra. 


81. 
358. 


82. St. John v. Barker, supra. 


83. Bowie Sewerage Co. v. Vann, 
(Tex.Civ.App.) 59 S.W.(2d) 180. 


84. Kirk v. Cincinnati, 25 Ohio N. 
P.N.S. 473, 475 [quot Cyc]; Virginia 
Hot Springs Co. v. Grose, 56 S.E. 222, 
106 Va. 476. 


85. Bowie Sewerage Co. v. Vann, 
supra. 

s6. Albemarle Soapstone Co. v. 
Skipwith, 211 F. 323, 128 C.C.A. 44; 
Norton Coal Mining Co. v. Wilkie, 5 
S.W.(2d) 1058, 224 Ky. 192; Masonite 
Seer ation v. Burnham, (Miss.) 146 
0. 292. 


{a] Thus (1) purchasers cannot 
recover from a mining company dam- 
ages for pollution of a creek, result- 
ing from conditions existing when the 
farm was purchased, where condi- 
tions were, or might have been 
known. Norton Coal Mining Co. v. 
Wilkie, 5 S.W.(2d) 1058, 224 Ky. 192. 
(2) A riparian ,owner is only enti- 
tled to recover damages for the injury 
that occurred after he acquired title 
to the land. Albemarle Soapstone 
Co. v. Skipwith, 211 F. 323, 128 C.C.A. 
44, 


St. John v. Barker, 3 N.B.Eq. 


Effect of conveyance as transfer- 
ring right of action for permanent 
injury to land caused by a nuisance 
generally see Nuisances §§ 3818 text 
and notes 13, 14. 


87. Albemarle Soapstone Co. v. 
Skipwith, 211 F.. 323,128 C.C.A.. 44; 
Norton Coal Mining Co. v. Wilkie, 5 
S.W.(2d) 1058, 224 Ky. 192; Masonite 
Corporation v. Burnham, (Miss.) 146 
So. 292; Smith v. Sedalia, 53 S.W. 907, 
152 Mo. 283, 48 L.R.A. 711; Fansler 
v. City of Sedalia, 176 S.W. 1102, 189 
Mo.App. 454. 

[a] Illustration.—A purchaser of 
land on a stream below the place 
where a sewer emptied into a stream 
is entitled to recover damages sus- 
tained since the purchase by the 
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aright of action for depreciation in the value of land 
from the pollution of a stream not passing from the 
erantor of the land to his grantee..® However where 
the grantor has not recovered damages for a com- 
plete and permanent injury to the land from the 
pollution, the purchaser is entitled to recover for 


any additional depreciation in value by pollution to 


it is 


be. 


pollution of the stream, where at the 
time of such purchase the sewage was 
hardly perceptible. Fansler v. City 
veers 176 S.W. 1102, 189 Mo.App. 


Cross referetices: 


Res judicata of judgment for perma- 
nent trespass or nuisance see Judg- 
ments § 1244. 

Right: 

Of purchaser to recover for inju- 
ries to land purchased caused by 


nuisance generally see Nuisances 
§ 318 text and notes 15, 16. 


To bring successive actions for con- 
tinuing wrongs and recurring 
eames ce generally see Actions § 


88. Persons liable for nuisance 
generally see Nuisances §§ 321-347. 


89. I1l.—Buckles v. City of Deca- 
tur, 234 Ill.App. 89; Voss v. Chicago 
Sandoval Coal Co., 165 Ill.App. 565. 


N.Y.—Ewanski v. Solvay Process 
Co., 238 N.Y.S. 508, 227 App.Div. 597. 


Ohio.—Ohio Stock Food Co. vy. Gint- 
ling, 153 N.E. 341, 22 Ohio App. 82. 


Okl.—-Comar Oil Co. v. Hackney, 250 
Pro youl OkIe i280; 


Pa.—HEekman v. Lehigh & Wilkes- 
Barre Coal Co., 50 Pa.Super. 427. 


[a] IUustration.—A company re- 
sponsible for waste materials being 
carried into a stream and deposited 
on plaintiffs’ land, creating an oily 
and noisome substance thereon, is 
liable for resulting damage. Ewan- 
ski v. Solvay Process Co., 238 N.Y.S. 
508, 227 App.Div. 597. 


[b] Frison association.—An asso- 
ciation for the care of prisoners for 
compensation, which is managed by 
officers elected by itself, makes its 
own by-laws, and has the right to 
hold property, is liable for pollution 
of a stream by its discharge of sew- 
age therein. Trevett v. State Prison 
Assoc., 36 S.BH. 373, 98 Va. 332, 81 Am. 
Soke ae oO WusRwAL 564, 


90. Ohio Stock Food Co. v. Gin- 
tling, 153 N.H. 341, 22 Ohio App. 82. 
See Hiscox v. Lander, 24 Grant Ch. 
(Ont.) 25.0 (holding that, where sew- 
age from the London lunatic asylum, 
property of the crown, is emptied in- 
to a stream running through anoth- 
er’s land, the commissioner of pub- 
lic works cannot be restrained from 
allowing the nuisance to continue), 


91. Robb v. La Grange, 42 N.E. 77, 
158 Ill. 21; Buckles v. Decatur, 234 
Tll.App. 89; Ohio Stock Food Co. v. 


a greater extent after his purchase.** 


[§ 129] 5. Persons Liable**‘—a. In General. Asa 
general rule, any person who pollutes a natural water- 
course to the injury of a riparian owner is liable for 
the damages resulting therefrom;*® 
the pollution is made by the state,°° a city or mu- 
nicipality,®! a private corporation under One 
with the municipality,®? or a waterworks company, ® 
it is as legally liable as a private individual arte 
A person is not liable for a specific injury of 
which his acts are not the proximate cause;°* nor 


‘and, whether 


Gimtln gs 153 N.E. 341, 22 Ohio App. 


[a] Size of city.—The fact that 
the city or municipality is large does 
not make any difference concerning 
its liability. Buckles y. Decatur, 234 
Ill. App. 89. 

92. Ohio Stock Food Co. v. Gin- 
tling, 153 N.E. 341, 22 Ohio App. 82. 

93. Clowes v. Staffordshire Pot- 
teries Waterworks Co., L.R. 8 Ch. 125; 
Tatton v. Staffordshire Potteries Wa- 
terworks Co., 44 J.P. 106. 

94. Ga.—Sharp v. Parker, 34 S.E. 
135, 108 Ga. 805. 

N.J.—Morris Canal, etc., Co. v. Dia- 
mond Mills Paper Co., 64 A. 746, 71 
N.J.Eg. 481 [Laff 75 A. 1101, 73 Nak 
Eq. 414]. 

N.C.—Little v. Martin Furniture 
Co., 158 S.E. 490, cash N.C. 731. 


Pa.—Magee Pennsylvania- 
Schuylkill Valleys ‘R. Co., 13 Pa.Su- 
per. 187. 


Tex.—Pure Oil Co. v. _ Boyle, 
(Commn.App.) 26 S.W.(2d) 161 ey 
(Civ.App.) 16 S.W.(2d) 146]. 


[a] Illustrations.—(1) An _ oil 
company’s pollution of a river is not 
the proximate cause of damage to an 
ice company where the ice company’s 
only interest in the waters of the riv- 
er emanates exclusively from a con- 
tract with the city in which it con- 
tracted to furnish the ice company 
with pure water. Pure Oil Co. v. 
Boyle, (Tex.Commn.App.) 26 S.W.(2d) 
161 [rev (Civ.App.) 16 S.W.(2d) 146]. 
(2) Where a company operating a pa- 
per mill has a right as against a 
canal company to discharge lime- 
bearing refuse into a canal, which 
refuse is discharged from the canal 
into a river, thereby polluting it, and 
the canal company can prevent the 
discharge of such refuse from its 
canal into the river, the paper mill 
company is not liable to a person in- 
jured by the pollution of the river 
because the canal company and not it 
is the proximate cause of the injury. 
Morris Canal Co. v. Diamond Mills 
Paper Co., 64 A. 746, 71 N.J.Eq. 481 
[aieipe ae LOS (3 N.J.Eq. 414]. (3) 
A distillery which connects with a 
city sewer with the knowledge, con- 
sent, and direction of the city, and 
under the supervision of its engineer- 
ing department, and thereafter dis- 
charges foul matter into the sewer, is 
not liable for the pollution of a 
stream resulting from the discharge 
of such foul matter from the city 
sewer into the stream since it is the 
duty of the city alone to take care of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is he liable for injuries caused by his predecessor in 
title;°> nor is a tenant liable for injuries caused, 
after his term has expired, by a succeeding tenant.?® 
A landlord may be liable for the acts of his ten- 
ants in polluting a natural watercourse running 
through. the premises, if the buildings are adapted 
and arranged for such a disposition of sewage and 
waste water as causes the pollution.®? 


[S$ 130] b. Joint and Several Liability. The lia- 
bility of one charged with pollution of a stream is 
coextensive with the injury directly resulting from 


the acts causing such pollution.®® 


tion of the rule that joint tort feasors are jointly 
and severally liable for an injury,®® in some juris- 
dictions it is held that although to make tort feasors 
jointly liable there must be some sort of community 
in the wrongdoing, and the injury must be in some 
way due to their joint work, it is not necessary that 
they be acting together or in concert, if their con- 


the sewage. Kraver v. Smith, 177 S. 
W. 286, 164 Ky. 674. 


95. Southern Iron & Steel Co. v. 
Acton, 62 So. 402, 8 Ala.App. 502; 
Watson vy. Colusa Parrott Min., etc., 
Co., 79 P. 14, 31 Mont. 513; Greene v. 
Nunnemacher, 36 Wis. 50. 


96. Greene v. Nunnemacher, 
pra. 

97. Jackman y. Arlington Mills, 
137 Mass. 277. 

98. McDonough y. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


99. See Torts § 44. 


1. Mosby v. Manhattan Oil Co., 52 
F.(2d) 364, 77 A.L.R. 1099 [cert den 
52o8-Ct, 131, 284 U.S. 677,276 bd; 
572] (Kansas rule); Tidal Oil Co. v. 
Pease, 5 P.(2d) 389, 153 Okl. 137; Co- 
mar Oil Co. v. Sipe, 271 P. 1010; 133 
Okl. 222. See McDaniel v. Cherry- 
vale, 136 P. 899, 91 Kan. 40, 50 L.R.A. 
N.S. 388 (applying the rule that if 
two or more persons, by their con- 
current wrongdoing, cause injury to 
a third, they are jointly and several- 
ly liable, in a case where a city dis- 
charged its sewage and an oil com- 
pany the refuse from its refinery into 
a stream); Commercial Drilling Co. 
v. McKee, (Okl.) 19 P.(2d) 338 (hold- 
ing that plaintiff could recover from 
all oil and gas leaseholders for in- 
jury to live stock caused by the lease- 
holders’ pollution of pasture water 
supply without separating damages 
inflicted by plaintiff’s lessee). 

[a] Illustrations.—(1) Oil lessees 
separately polluting a stream to cause 
a single injury are jointly and sev- 
erally liable. Comar Oil Co. v. Sipe, 
271 PB. 1010, 183 Okl. 222. (2) Parties 
who, acting independently, wrongful- 
ly pollute separate streams flowing 
through plaintiff's land, are jointly 
liable for damages to live stock from 
drinking water from both streams. 
Tidal Oil Co. v. Pease, 5 P.(2d) 389, 
153 Okl. 137. 

2. Walters v. Prairie Oil & Gas 
Co., 204 P. 906, 85 Okl. 77. d 


3. Bowman v. Humphrey, 100 N. 
W. 854, 124 Iowa 744; Chipman v. 
Palmer, 77 N.Y. 51, 33 Am.R. 566 [aff 
9 Hun 517]; McDonough v. Russell- 
Miller Milling Co., 165 N.W. 504, 38 
N.D. 465. 


4. Lawton y. Herrick, 76 A. 986, 
83 Conn. 417. 

5. U.S.—Bunker Hill, etc., Co. v. 
Polak, 7 F.(2d) 583 [cert den 46 S. 
Ct. 106, 269 U.S. 581, 70 L.Hd. 423]. 


Ala.—Jones v. Tennessee Coal, Iron 
& R. Co., 80 So. 463, 202 Ala. 381; 


su- 
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curring wrongful acts occasion the injury, and so, 
where two or more persons by independent and sep- 
arate acts pollute a stream or streams to cause a 
single injury they are jointly and severally lable 
therefor, except where a part of the pollution is 
caused by plaintiff’s own tenant, not a party, in 
which case the separate damages caused by such ten- 


ant cannot be recovered against the other persons 


In the applica- 


Tennessee Coal, etc., Co. v. Hamil- 
ton, 14 So. 167, 100 Ala, 252, 46 Am. 
S.R. 48. 

Cal.—Slater v. Pacific American Oil 
Co., 300 P. 31, 212 Cal. 648. 

Fla.—Standard Phosphate 
Lunn, 63 So. 429, 66 Fla. 220; 
v. Prairie Pebble Phosphate Co., 
So. 1,66) Mla. 2:7, 

Ill.— Willard v. Red Bank Oil Co., 
151 Ill.App. 433. 

Iowa.—Bowman v. Humphrey, 100 
N.W. 854, 124 Iowa 744. 

Minn.—Johnson vy. City of Fair- 
mont, 247 N.W. 572. 

Miss.—Masonite Corporation v. 
Burnham, 146 So. 292. 

Mont.—Watson v. Colusa Parrott 
Min., etc.,;Co., 79 P. 14, 31 Mont. 513. 

N.J.—City of Newark v. Chestnut 
oe Land Co., 75 A. 644, 77 N.J.Eq. 


Corry. 
Symmes 
63 


N.Y.—Chipman vy. Palmer, 77 N.Y. 
51, 33 Am-R. 566. 


N.D.—McDonough vy. Russell-Miller 


Milling Co., 165 N.W. 504, 38 N.D, 465. 


Ohio.—City of Mansfield v. Brister, 
81 N.E. 631, 76 Ohio St. 270, 10 L.R. 
A.N.S. 806, 118 Am.S.R. 852, 10 Ann. 
Cas. 767; Columbus v. Rohr, 30 Ohio 
Cir.Ct. (1555) 0 Kirk cv, ‘Cincinnati, 25 
Ohio N.P.N.S. 473. 


Pa.—Seely v. Alden, 61 Pa. 302, 100 
Am.D. 642; Little Schuylkill Naviga- 
tion, Railroad and Coal Co. v. Rich- 
ards’ Adm’r, 57 Pa. 142, 98 Am.D. 209; 
Eckman-y. Lehigh & Wilkes-Barre 
Coal Co., 50 Pa.Super. 427. 


Tex.—Sun Oil Co. v. Robicheaux, 
(Commn.App.) 23 S.W.(2d) 713 [rev 
(Civ.App.) 10 S.W.(2d) 250]; Wind- 
fohr v. Johnson’s Hstate, (Civ.App.) 
57 S.W.(2d) 215. 

Va.—Pulaski Anthracite Coal Co. 
v. Gibboney Sand Bar Co., 66 S.E. 73, 
110 Va. 444, 24 L.R.A.N.S. 1185. 

W.Va.—Farley v. Crystal Coal & 
Coke Co., 102 S.H. 265, 85 W.Va. 595, 
9 A.L.R. 933 [Loverr Day v. Louisville 
Coal & Coke Co., 53 S.E. 776, 60 W. 
Via 21,210) EaRZASN. Ss. LOR. 


Wis.—Mitchell Realty Co. v. City 
of West Allis, 199 N.W. 390, 184 Wis. 
352, 35 A.L.R. 396. 


[a] Tllustrations.—(1) A manu- 
facturer acting independent of a city 
in polluting a creek by effluent from 
its factory was liable only for dam- 
ages resulting therefrom, although 
the city’s sewerage was also depos- 
ited in the creek. Masonite Corpora- 
tion v. Burnham, (Miss.) 146 So. 292. 
(2) Two or more persons who, acting 


causing the pollution.? In the majority of cases, how- 
ever, it is held that there must be concert of ac- 
tion and coéperation to make several persons, who 
have contributed to the pollution of a stream, jointly 
liable therefor,* and if each of the parties acted sep- 
arately and independent of each other, and not in 
concert, then each is liable for the results of his own 
wrong,‘ but he is liable only to the extent of his con- 
tribution to the injury done,® even though the damage 
done by each party is difficult of ascertainment ;® 
but the fact that other persons also pollute the stream 


separately and independently, have 
wrongfully cast in a stream coal, cin- 
ders, and other materials and pollut- 
ed it, with resulting damage to prop- 
erty of a riparian owner, are not 
jointly liable therefor, nor is any one 
of them liable for such damages in 
their entirety. Farley v. Crystal 
Coal & Coke Co., 102 S.K. 265, 85 W. 
Va.) 595; 9) AER, 933.0 (3) ACtSwOE 
defendant city in allowing discharge 
of sewage disposal plant to flow into 
and pollute a stream, and acts of 
lower riparian owners also polluting 
the stream, are in no sense acts of 
joint tort-feasors and do not make 
them jointly liable. Mitchell Realty 
Co. v. City of West Allis, 199 N.W. 
390, 184 Wis. 352, 35 A.L.R. 396. (4) 
Where two defendant mill operators 
empty refuse into a stream at differ- 
ent points, that such refuse unites 
before causing injury to land lower 
down the stream does not render de- 
fendants jointly liable, where there 
is no common purpose or concert of 
action or intention to act together 
either actual or implied by law, and 
the injury was not caused by the in- 
termingling of the matter put into 
the stream. Standard Phosphate Co. 
v. Lunn, 63 So. 429, 66 Fla. 220. 


{b] Apportionment of damages 
proper.—Where several persons con- 
tribute to the pollution of a stream, 
it is proper to apportion the damages. 
Whalen v. Union Bag & Paper Co., 
129 N.Y.S. 391, 145 App.Div. 1 [rev on 
cae grounds 101 N.E. 805, 208 N.Y. 

[ec] Where act is public and pri- 
vate nuisance.—In an action, under 
St. (1923) §§ 3180, 3181, against a 
city and private corporations for the 
abatement of a nuisance in the pol- 
lution of a stream and for damages, 
the fact that matters complained of 
were both private and public nuisance 
did not justify recovery of entire 
damage against the city alone. Mit- 
chell Realty Co. v. City of West Al- 
lis, 199 N.W. 390, 184 Wis. 352, 35 
A.L.R. 396. But see West Muncie 
Strawboard Co. v. Slack, 72 N.E. 879, 


164 Ind. 21 (holding acts of persons 


who polluted a stream to be a public 
nuisance and hence they could be held 
jointly and severally liable at the 
suit of parties especially damaged). 


[d] Amount of sewage discharged 
into stream by each offender and the 
degree of polluting properties in each 
discharge furnish an approximate 
guide to a reasonable division of the 
damages. Columbus v. Rohr, 30 Ohio 
Ginie 1552 


6. Cal.—Slater v. Pacific American 
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will not relieve a defendant from full lability for 
the injury suffered in the absence of a showing that 
the pollution from such other sources extended to 
plaintiff’s land and also contributed to the injury.” 
In ease the parties act in concert, they are jointly 
liable as tort-feasors,* and, where the parties, al- 
though acting independently, know, or have reason- 
able ground to believe, that the combination of their 
independent acts will result in the pollution of a 
stream they are liable as joint tort-feasors.® 


Coowners of a plant who in its operation permit 
refuse therefrom to enter and pollute a stream to the 
injury of a lower riparian owner are jointly hable 
therefor.?° 

Tenants at different periods are not jointly liable 


for injuries from pollution caused throughout the 
entire period.+1 


Injunction. An injunction may issue jointly 
against all those who cause or contribute to the de- 
filement of the stream.?? 


{§ 131] 6. Remedies—a. In General. A riparian 
owner whose rights have been invaded by the pol- 
Intion of the stream is entitled to apply to, and 


Oil Co., 300 P. 31, 212 Cal. 648. 


Fila.—Standard Phosphate Co. v.|/comes a wrong, 
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rectly defiling the stream itself, be- 
and 


[§§ 130-132 


receive from, the courts such relief as the facts in 
the particular case show him to be entitled to.'? 
He may maintain an action for damages against the 
wrongdoer for the detriment sustained,'* and in cer- 
tain cases he may be awarded injunctive relief.*® 
Inasmuch as the two remedies are not the same it 
is not necessary for plaintiff to elect which remedy 
he will pursue,?® but he may maintain both simul- 
taneously.+* 


Summary preceeding. In Pennsylvania a pollu- 
tion of a stream which constitutes a nuisance dan- 
eerous to the public health may be abated by a sum- 
mary proceeding consisting of a notice from the 
commissioner of health with a right to appeal to the 
court of common pleas.'® 


[§ 132] b. Action for Damages—(1) In General. 
As a general rule any riparian owner specially and 
individually injured by the pollution of the stream 
may maintain an action for damages.1® To maintain 
the action plaintiff must show not only that defend- 
ant has done some act which tends to injure the 
stream and which he has no legal right to do, or 
which is in excess of his legal right so as to be an un- 
reasonable use thereof,?° but also that the detriment 


Col, 22-Barb. 297. 


subjects ‘such Ohio.—Straight v. Hover, 87 N.E. 


Lunn, $3 So. 429, 66 Fla. 220; Symmes 
wv. Prairie Pebble Phosphate Co., 63 
0. 1,.106 Bla. 127: 

fll—Willard v. Red Bank Oil Co., 
151 TllApp. 433. 


lowa.—Bowman v. Humphrey, 100 
NW. 854, 124 Iowa 744. © 


' Mont.—Watson y. Colusa Parrott 
Min., ete., Co., 79 P. 14, 31 Mont. 513. 


W.¥.—Chipman v. Palmer, 77 N.Y. 
51,.33 Am.R. 566 faff 9: Hun 517). 


Ohio.—City of Mansfield v. Brister, 
S41 NIE. 631,76 Ohio St. 270, 10 L:R. 
A.WN_S. 806, 118 Am.S.R. 852, 10 Ann. 
‘Cas. 767; Columbus v. Rohr, 30: Ohio 
Avirs©ty 155: 

Pa.—Little Schuylkill Navigation, 
Railroad and Coal Co. v. Richards’ 
Adm’r, 57 Pa. 142, 98 Am.D. 209; Eeck- 
man vy. Lehigh & Wilkes-Barre Coal 
€o., 50 Pa.Super. 427. 

Va.— Pulaski Anthracite Coal Co. v. 
Gibboney Sand Bar Co., 66 S.E. 73, 110 
Wa. 444, 24 L.R.A.N.S. 1185. 

7, Windfohr v. Johnson's Estate, 
4{Tex.Civ.App.) 57 S.W.(2d) 215. 

8. Bunker Hill, etc., Co. v. Polak, 
"7 .(2d) 583 [cert den 46 S.Ct. 106, 269 
W.S. 581, 70 L.Hd. 423]. 

3 Moses v. Town of Morganton, 
133 Soe. 421, 192) N.C. 11.02. 


10. Hileman v. Hileman Distilling 
Cowes &. 515, 1i2 Pa, 323. 


11. Greene v. Nunnemacher, 
Wis. 50. 

72, Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am.R. 763; Sun Oil Co. v. 
Robicheaux, (Tex.Commn.App.) 23. S. 
W.(2da) 713 [rev (Civ.App.) 10 S.W. 
(2d) 250]. 

13. Smith v. Staso Milling Co., 18 
F.(2d) 736; McDonough vy. Russell- 
Miller Milling Co., 165 N.W. 504, 38 
N.D. 465. 

la] “hus, where a riparian own- 
er, although not using the stream di- 
rectly, creates in its neighborhood 
deposits of sludge, which were not 
there in a state of nature, and which 
in ordinary course are carried into 
the stream, it is the equivalent of di- 
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riparian owner to some form of. ac- 
tion, either at law, in equity, or both. 
Sarit v. Staso Milling Co., 18 F.(2d) 
736. 

[b] In Engiand, where under Min- 
ing Act (1898) §§ 108, 109, a procla- 
mation is issued permitting the dis- 
charge into a river of .débris and 
waste water from mines, every claim 
for compensation for injuriously af- 
fecting any land in respect of such 
proclamation must, if not settled by 
agreement, be determined by a judge 
or magistrate as directed by Mining 
Act § 233 and cannot be treated as un- 
disputed under s. 44 of the Public 
Works Act of 1894, even if no notice 
be served that the claim is disputed. 
Heslop v. Minister of Mines for New 
Zealand, [1904] A.C. 781. 


14. Forbes v. Jamestown, 209 N. 
VSi0 99) 222 “Appibiv. 3322 Barton Vv. 
Union Cattle Co., 44 N.W. 454, 28 Neb. 
SOO; Se le Aa 457, a6 WAIN Sete esa Or 
McDonough vy. Russell-Miller Milling 
Co., 165 -N.W. 504, 388 N.D. 465. 


15. Barton v. Union Cattle Co., 44 
N.W. 454, 28 Neb. 350, 7 L.R.A. 457, 
26 Am.S.R. 340; Forbes vy, James- 
town, 209 N-Y.S. 99, 212 App.Div. 332; 
McDonough vy. Russell-Miller Milling 
Co., 165 N.W. 504, 38 N.D. 465. 


16. American Tar Products Co. v. 
Jones, 86 So. 118, 17 Ala.App. 481. 


17. American Tar Products Co. v. 
Jones, supra; Forbes v. City of 
Jamestown, 209 N.Y.S. 99, 212 App. 
Div. 332. 

18. Dixon v. Sheffer, 46 Pa.Super. 
452. 

19. Ala.—Atlanta, ete, R. Co. v. 
Wood, 49 So. 426, 160 Ala. 657; Ala- 


bama Consol. Coal, etc., Co. v. Turner, 
39 So. 6038, 145 Ala, 639, 117 Am.S.R. 
61; Drake v. Lady Ensley Coal, etc., 
Co., 14 So. 749, 102 Ala. 501, 48 Am.S: 
R. 77, 24 L.R.A. 64. 


Kan.—Phillips v..Empire Oil & Re- 
fining Co., 292 P. 782, 131 Kan. 516. 


Md.—Gladfelter v. Walker, 40 Mad. 1. 
N.Y.—Carhart v. Auburn Gaslight 


174, 79 OhioSt. 263, 22 L.R.A.N.S. 276; 
Mansfield v. Hunt, 19 OhioCir.Ct. 488, 
10 OhioCir.Dec. 567. 


Porto Rico.—Lorenzo v. Puerto 
Rico Sugar Co., 5 Porto Rico Fed. 532. 


Tex.—Benjamin v. Gulf, etc., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. 


Wis.—Greene v. Nunnemacher, 
Wis. 50. 


fa] Thus (1) even though plain- 
tiffs cattle were not in a healthy and 
thriving condition, if they were dam- 
aged by drinking from ‘a polluted 
stream he is entitled to recover dam- 
ages to the extent of the injury sus- 
tained. Benjamin vy. Gulf, ete., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. (2) 
Where a mill owner having prescrip- 
tive rights to flow lands of others for 
a pond is injured by the wrongful fill- 
ing up of the pond with dirt, he could 
recover damages for the decrease of 
his storage or reservoir facilities on 
the land of another. Atlanta & B. Air 
Tine Ry. v. Wood, 49 So. 426, 160 Ala. 
657. 


[b] Public nuisance.—The fact 
that the nuisance complained of may 
be an injury to the whole neighbor- 
hood does not affect an individual’s 
right to bring an action where he suf- 
fers actual damages which are pecu- 
liar to himself and not such as he suf- 
fers in common with the publie at 
large. Greene v. Nunnemacher, 36 
Wis. 50. 


[c] Under statute providing that 
“Tt is a public nuisance to corrupt or 
render unwholesome or impure ‘the 
water of any spring, river, stream, 
pond or lake to the injury or preju- 
dice of others,’ it makes no differ- 
ence how the stream was polluted or 
rendered unwholesome, or how the 
water was made impure; if it in fact 
is rendered unwholesome or impure to 
the prejudice of others it is a viola- 
tion of the statute and entitled the 
person injured to damages. Voss vy. 
Chicago Sandoval Coal Co., 165 Ill. 
App. 565. 


20. Necessity that use be unrea- 
sonable, see supra § 118. ; 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


a? 


§§ 132-133] 


of which he complains is the result of that cause.?* 


Necessity for actual damage. In some jurisdic- 
tions actual damage is not necessary to support an 
action;** in other jurisdictions substantial injury 
must be shown.** 


Negligence. Ordinarily the question of negligence 
is not involved in an action for damages from pol- 
lution of a stream,** and so a failure by plaintiff to 
show negligence in defendant will not defeat recov- 
ery. 

Form of action. In an action to recover damages 
for. the pollution of a stream it has been held, in a 
jurisdiction using the common-law system of plead- 
ing, that the proper action is case, not trespass.?°® 


Time to sue and limitations.*7 It has been said 
that the cause of action accrues when the pollution 
occurs which injures plaintiff and not when the 
equipment is constructed by which the pollution is 
effected.28 Tlowever, where improvements by an up- 
per riparian owner are in their nature, design, and 
use permanent structures, the operation of which 
will necessarily pollute the stream and must continue 
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permanently so ‘to’ afféct it, a cause of action for 
damages arises when the’ improvements are built 
and the polluting | discharges are turned into the 
stream”® and the statute of limitations then begins to 
run on an action for permanent damages.?® 


[§ 133] (2) Defenses. Defendant cannot escape 
liability by showing that his business is of great ben- 
efit to the general public,*! that the contaminating 
matter complained of cannot be disposed of without 
creat expense,®” or that he has expended a large sum 
of money in the construction of his plant;°? nor can 
he defend on the ground that other persons have ac- 
quired a prescriptive right to foul the stream,** or 
have contributed to its pollution,®® or that plaintiff 
faited to object to the construction of defendant’s 
improvements.*® It is no defense that plaintiff might 
have avoided injury by taking certain precantions,** 
that he can procure water from another source,*?* or 
that plaintiff himself contributes to*® or in prior 
years has contributed tot® the pollution of the 
stream, unless it goes to the extent of causing the 
condition complained of.41 In an action ror pollu- 
tion of a watercourse, the surplus of which had been 


21. McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 

22. Watson v. New Milford, 45 A. 
167; 72° Conn. 561, 77 AmiS.R: 345; 
Gladfelter v. Walker, 40 Md. 1. 

[a] Reason for rule.—Otherwise 
defendant, by continuing the practice 
for the prescriptive period, might es- 


tablish as against plaintiff the right. 


to foul the water of the stream. 
Gladfelter v. Walker, 40 Md. 1. 


23. Parsons v. Tennessee Coal, Iron 
& R. Co., 64 So. 591, 186 Ala. 84; Mc- 
Donough vy. Russell-Miller Milling Co., 
165 N.W. 504, 838 N.D. 465» See Ten- 
nessee Coal, Iron, etc., Co. v. Hamil- 
ton, 14 So. 167, 100 Ala. 260,46 Am.S. 
R. 48 (holding that the proprietors 
of useful manufactories and mines 
ought not to be held responsible for 
slight inconveniences or occasional 
annoyanees). 

[a] Thlustration.—Where a lower 
riparian owner sues an upper riparian 
owner for damages for the pollution 
of the stream, before he can recover 
anything he must show a substantial 
injury, and is not entitled to any dam- 
ages for slight inconveniences or an- 
noyances from the discoloration of 
the water, or the deposit of coal or 
other débris therein. Parsons v. Ten- 
nessee Coal, Iron & R. Co., 64 So. 591, 
186 Ala. 84. 

24. Muncie Pulp Co. v. Martin, 55 
N.E. 796, 23 Ind.App. 558; Hunze v. 
Cape Girardeau, (Mo.App.) 43 S.W. 
(2d) 882. 

[a] Reason for rule.—The main- 
tenance of the nuisance is a positive, 
aggressive wrong. Muncie Pulp Co. 
v. Martin, 55 N.E. 796, 23 Ind.App. 
558. 

' 25. Hunze v. Cape Girardeau, (Mo. 
App.) 438 S.W.(2d) 882. 

' 26. Drake v. Lady Ensley Coal, 
etc., Co., 14 So. 749,102 Ala. 501, 48 
ATE SHRIGT Ty 124 Li RIVA. 16:4: 


27. Permanency of injury as deter- 
mining time from which right of ac- 
tion begins to run generally see Limi- 
tations of Actions § 251 


28. Southern New England Ice Co. 
v. West Hartford, 159 -A. AK 114 
Conn, 496. 


[a] Thus a cause of anton arose 
only when pollution destroyed a pond 
as an iee supply, and, not when an 
overflow sewer was constructed. 


Southern New England Ice Co. -v.! 


196. Hartford, 159 A. 470, 114 Conn. 
29. , McDaniel v. Cherryvale, 136 P. 
899, -91 Kan. 40,'50-L.R.A.N.S. 388. 


30... McDaniel. v. Cherryvale, supra. 
@1. Muncie Pulp Co. v. Martin, 55 
N.E. 796, 23 Ind.App. 558; Bowman v. 


Humphrey, 
744. 


32.. Mansfield .y. Hunt, 19 OhioCir. 


100 N.W. 854, 124 Iowa 


‘Ct. 488, 10 OhioCir.Dec, 567. 


33.. Weston Paper Co. v. Pope, 57 
N.E. 719, 155 Ind. “394, 56 L.R.A. Sika 


34.. Gladfelter y. Walker, 40 Md. 


35. Little v. Martin Furniture Go. 
158 SiH. 490, 200' N.C. 731. 


36. Weston Paper Co. v. Pope, 57 
N.E. 719, 155 Ind. 394, 56 L.R.A. 899; 
Nebo Consol. Coal’ & Coking Co. v. 
Lynch, 133 “S.We- 16350 141. "Ky. 3711; 
Virginia Hot Springs Co.:v. McCray, 
56 S.E. 216, 106 Va. 461, 10 Ann.Cas. 
179, 10 L.R.A.N.S. 465. 

[a] Tlustration.—Where a mining 
company created a nuisance by plac- 
ing slack and copperas in and near a 
water course, so that such substances 
were carried to. the lands of a lower 
proprietor, rendering such land unfit 
for cultivation, it was no defense that 
such ‘proprietor did not object to the 
opening of the mine.. Nebo Consol. 
Coal & Coking Co. .v. Lynch, 133 S.W. 
763, 141 Ky. 711. 


37. Tennessee Coal, Iron & R. Co. v. 
Wright, 68 So. 339, 192 Ala. 422; Ten- 
nessee Coal, ete., Co. v. Hamilton, 14 


So. 167, 100 Ala. 252, 46 Am.S.R. 48: 


Satterfield v. Rowan, 9 S.E. 677, 83 Ga. 
187; Blankenship v. Kansas Explora- 
tions, 30 S.W.(2d) 471, 325 Mo. 998; 
Mexia Light, ete., Co. v. Johnson, 
(Tex.Civ.App.) 120 S.W. 534; Gulf, 
ete., R. Co. v. Reed, (Tex.Civ.App.) 
22 S.W. 283. 


[a] Ilustrations.—(1) The failure 
of owners to allow water to run out 
sludge from a millpond did not excuse 
defendant from liability for filling the 
pond. Blankenship v. Kansas PEx- 
plorations, 30 S.W.(2d) 471, 325 Mo. 
998. (2) A riparian owner who used 
the water of a stream for his cattle, 
and had no other water for them to 
drink, was not obliged to remove the 
cattle from, the. premises to prevent 
their injury from drinking oil emptied 
into the stream, by another riparian 
proprietor, and thereby ‘secure him- 


£ 
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self from damages, unless he could 
do so at moderate expense, nor was 
he. bound to sell his cattle as soon as 
he could find a market, nor at all if 
he did not wish to. Benjamin v. Gulf, 
ete., R. Co., 108 S.W. 408, 49 Tex.Civ. 
App. 473. (3) A stock raiser whose 
eattle were injured may recover from 
defendant, who polluted the water, al- 
though it might have been possible 
to have taken the cattle away and 
cared for them until they regained 
the lost flesh. Tennessee Coal, Iron 
Gee CoO. Vee Wrieht: 68 Son souls 
Ala. 422.. (4) The owner of premises 
on which he keeps hogs, and through 
which runs a stream, although know- 
ing they are being killed by drinking 
the water polluted by oil, which the 
owners of adjoining premises are neg- 
ligently allowing to escape with 
knowledge of the facts, need not re- 
move them, but may allow them to 
remain and recover the damages. 
Mexia’ Light, ete., Co. v. Johnson, 
(Tex.Civ.App.) 120 S.W. 534. 

Necessity to mitigate or prevent in- 
jury see supra '$ 120. 

38. Stevenson vy. Hbervale Goal Cor. 
52 A. 201, 203 Pa. 316. 

39. Bowman v. Humphrey, 109 N. 
W. -714;°132 Iowa 234, 6 LR wA:N.S. 
1111, 11 Ann.Cas. 131; Jackman :v. 
Arlington Mills, 137 Mass. 277: Kirk 
v. Cincinnati, 25 OhioN.P.N.S. ,478. 
Contra Wheeler Vv. Hisher OilsCoses9 
Ohio S.:& C. PB. 294, 6 OhioN.P. 309 
(holding. that, if plaintiff and defend- 
ant both contributed to.the pollution 
of the water in the stream and it per- 
colated into and polluted plaintiff's 
well; plaintiff cannot recover). 


[a] Contribution by plaintiff het 
shown.—The fact that an»upper: ripa- 
rian proprietor who polluted a, stream 
by throwing the pomace; from: his 
cider mill into the stream had made 
cider for the party complainize, did 
not excuse the pollution ari did not 
show that the party complaining had 
contributed to his own injury so as 
to deprive him of his right to rélief. 
Hoes v. Herrick, 76 A.°986,'83 Conn. 


40. Watson v. New Milford, 45 A. 
167,.72 Conn. 561, 77 Am.S.R. 345. 


“41. (Kirk v.'Cincinnati, 25 Ohio-N. 
473; San: Antonio v.' Rivas, 
(Tex:Civ. App. ) 57 S.W? 855. See Fer- 
guson v. Firmenich Mfg. Co..°42 Nw. 
448, 77 Iowa 576, 14 Am.S.R.°319 (hold- 
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used by plaintiff to irrigate his lands, it was no de- 
fense to his right to recover for injuries sustained 
that the natural waters of the stream had been ap- 
propriated to its full capacity during the ordinary 
flow by other prior appropriators.*? 


Absence of Negligence. 


to injure others.*4 


Statute of limitations. 
a plea of limitations.*® 


Right to abate nuisance. 


injuries already suffered.*® 
[§ 134] (3) Parties.*7 


ing that, if plaintiff contributes to the 
pollution from which his injuries oc- 
cur, he and defendant are joint wrong- 
doers and defendant is not liable to 
him, but if plaintiff has sustained 
damage from pollution by defendant 
he can recover therefor). 

[a] Injury from flooding.—Dam- 
ages caused by copperas water over- 
flowing land cannot, in a suit for dam- 
ages for injury to land caused by the 
overflow of a stream, be recovered 
from a mine owner from whose mine 
the copperas water flowed into the 
stream, where the landowner dead- 
ened trees along the banks of the 
stream and permitted them to fall in- 
to the stream thereby obstructing the 
water and causing it to overflow the 
panks. Glenn vy. Crescent Coal Co., 
WAC SAW ao, tbs IGVAIES Ts on Ler PAY 
N.S. 197. 

42. Humphreys Tunnel, etc., Co. v. 
Frank, 105 P. 10938, 46 Colo. 524. 


43. Hunze v. City of Cape Girar- 
deau, (Mo.App.) 43 S.W.(2d) 882. 

44. Alabama Consol. Coal, ete., Co. 
v. Turner, 39 So. 603, 145 Ala. 639, 117 
Am.S.R. 61; Weston Paper Co. v. Pope, 
Si INE 719, 155. Ind. 394,56 TRA. 
899; Muncie Pulp Co. v. Martin, 55 
N.E. 796, 23 Ind.App. 558; Nebo Con- 
sol. Coal & Coking Co. v. Lynch, 133 
S.W. 763, 141 Ky. 711; Gladfelter v. 
Walker, 40 Md. 1. 

Proper conduct of business as justi- 
fication or excuse for pollution see su- 
pra §§ 123, 124. 

45. Parsons v. Tennessee Coal, 
Tron, ete., Co., 64 So. 591, 186 Ala. 84; 
Mansfield v. Hunt, 19 OhioCir.Ct. 488, 
10 OhioCir.Dec. 567; Virginia Hot 
Springs Co. v. McCray, 56 S.E. 216, 106 
Ne ge 40 Ann.Cas. 179, 10 L.R.A.N. 

. 465. 


[a] Illustration.—Where a lower 
riparian owner, suing in case for the 
pollution of the stream, has not been 
deprived of the use of the water dur- 
ing the twelve-month period before 
suit was brought, the statute of limi- 
tations of one year being applicable 
in case, he cannot recover. Parsons v. 
Tennessee Coal, Iron & R. Co., 64 So. 
591, 186 Ala. 84. 


[b] Time action accrues.—(1) 
Where defendant’s acts cause a per- 
manent pollution of the water, plain- 
tiff must recover the entire damages, 
present and prospective, in one action, 
and the statute of limitations begins 
to run from the time of the com- 
mencement of the pollution. Virginia 


Inasmuch as a showing 
by defendant that there is no negligence cannot de- 
feat recovery by plaintiff*® it is no defense that the 
business of defendant is conducted in the usual man- 
ner with eare and skill and without any intention 


Defendant may interpose 


The fact that defend- 
ant’s operation of his business is abatable as a 
nuisance is no defense in an action for damages for 


A person against whom 
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plaintiff does not seek relief and who is not essential 
to the determination of whether defendant has vio- 
lated plaintiff’s rights is not a necessary party.*® 
Tenants in common of property damaged by reason 
of the pollution of a stream are properly joined as 
parties plaintiff in an action for damages for such 
pollution,*® and joint owners of property damaged 
by pollution must be joined as parties plaintiff.>° 
Persons jointly and severally liable for. the pollution 
of astream may be joined as defendants in an action 
for damages for the injuries sustained,°®? but they 


may not be joined as defendants where they are sev- 


erally and not jointly liable.°? Persons necessary to 


the termination of the entire controversy may be 


added as parties to the action.** 


[§ 135] (4) Pleading.** 
plaint should set forth the facts essential to plain- 


The declaration or com- 


tiff’s right of action,®® including his rights as a ri- 


216,006 Va.a6i,-10,Ann.Casiul79, 10 
L.R.A.N.S. 465. (2) Where a sewage 
system is built and sewage discharged 
continuously into a stream, an action 
for damages can be brought at any 
time before a right so to pollute is 
acquired by prescription, but dam- 
ages can be recovered only for inju- 
ries resulting therefrom within a pe- 
riod of four years next preceding the 
action. Mansfield v. Hunt, 19 Ohio 
Cir.Dec. 488, 10 OhioCir.Dec. 567. 


46. Corona Coal Co. v. Corry, 96 
So. 581, 209 Ala. 503. 

47. In action to recover damages 
for nuisance generally see Nuisances 
§ 453. 

48. Griffin v. National Light, etc., 
Co., 60 S.E. 702, 79 S.C. 351. 

[a] Tlustration.—In an action by 
the owner of a dam for damages caus- 
ed by defendant’s acts in leaving loose 
sand on the banks of the stream, 
which was washed into the pond cre- 
ated by the dam, and in polluting the 
waters, a third person whose land is 
covered by the pond is not a neces- 
sary party, no relief being sought 


against him. Griffin v. National 
Light, ete, Co,, 60° SH 702) 79 7S8.C, 
351. 

49. Robicheaux v. Sun Oil Co., 


(Tex.Civ.App.) 10 S.W.(2d) 250 [rev 
on other grounds (Commn.App.) 23 
S.W.(2d) 713]. 

fa] Illustration.—-A tenant, leas- 
ing land on shares under a landlord’s 
contract to furnish water for irriga- 
tion, had a joint cause of action with 
the landlord for loss of crops by de- 
fendants’ pollution of the stream. 
Robicheaux v. Sun Oil Co., (Tex.Civ. 
App.) 10 S.W.(2d) 250 [rev on other 


grounds (Commn.App.) 23 S.W.(2d) 
musi 
50. Independent Oil & Gas Co. v. 


Jackson, 298 P. 266, 148 Okl. 199. 


{a] KXlMustration.—Persons jointly 
owning a grazing lease and a pond 
thereon were required to join in an 
action against an oil company for pol- 
lution from salt water. Independent 
Oil & Gas Co. v. Jackson, 298 P. 266, 
148 Okl. 199. 


51. Bunker Hill, etc., Co. v. Polak, 
7 F.(2d) 583 [cert den 46 S.Ct. 106, 
269 U.S. 581, 70 L.Ed. 423]; McDaniel 
v. City of Cherryvale, 136 P. 899, 91 
Kan. 40, 50 L.R.A.N.S. 388. 


Persons jointly and severally liable 
see supra § 130. 


52. Sun Oil Co. v. Robicheaux, 


Hot Springs Co. v. McCray, 56 S.H.1(Tex.Commn.App.) 23 S.W.(2d) 713 


parian owner,°® and the nature and extent of the pol- 


[rev (Civ.App.) 10 S.W.(2d) 250]. ~ 
53. Roberts v. Claremont Power 
Co.;7 1020 As537,°78 N. E4916 


[a] IMustration.—In a case for 
polluting a river, where it appeared 
that plaintiff's father had owned a 
business for part of the time covered 
by the declaration and the evidence, 
plaintiff's motion that the 1dministra- 
tor of his father’s estate be added as 
a party plaintiff was properly allowed. 
Roberts v. Claremont Power Co., 102 
A. 537, 78 N.H. 491. 

54. Pleading: 

Generally see Pleading 49 C.J. p 1. 


In action for damages: 
Generally see Damages §§ 300-321. 


For nuisance generally see Nui- 
sances §§ 454-460. 


55. Price v. Lawson, 22 A. 206, 74 
Md. 499. 


[a] Time of injury.—A complaint 
for pollution of a stream alleging that 
the same was done “in the year 1919 
and continuously since said time” suf- 
ficiently alleged the time of injury. 
Tennessee Coal, Iron & R. Co. v. Wil- 
hite, 100 So. 135, 211 Ala. 195. 


{b] Allegation of negligence.—In 
an action against a pipe line company 
for damage to plaintiff’s cattle, caus- 
ed by negligence in permitting oil to 
escape from a pipe line into a creek 
from which the cattle drank water, 
the allegation was sufficient to raise 
the issne as to negligence of the com- 
pany in the maintenance of the pipe 
line. Prairie Pipe Line Co. y. Dalton, 
(Tex.Civ.App.) 243 S.W. 619. 

_ Declaration, complaint, or petition 
in: 
Action for damages: 


Generally see Damages §§ 301-317. 
For nuisance generally see Nui- 
.Sances §§ 454-458. 

mnie eR as generally see Pleading §§ 


56. Greene v. Nunnemach 
Wis. 50. eet et 
fa] Complaint held sufficient.—An 


allegation that a river passes “partly 
around and partly through” plaintiff's 
land was held sufficient to show plain- 
tiff to be a riparian proprietor and as 
such entitled to the use and enjoy- 
ment of the water in a natural state 


of purity. Greene y. Nunnemacher, 
36 Wis. 50. 
[b] Construction of complaint.— 


Where plaintiff, the owner of a ripa- 
rian meadow, alleged that the lands 
were traversed by a creek which de- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 133-135 


es 


§§ 135-137] 


lution of the stream by the acts of defendant,®? and 
the damages suffered.°* Special damages must be 
specifically alleged,°® but damages which naturally 
or necessarily accrue or result from the wrongful 
acts alleged need not be specifically set out.°° It is 
not necessary to allege that the use of the stream 
made by defendant is unreasonable or unnecessary.*! 
A complaint for injuries to a mill by casting sand, 
ete., into the pond, which, after alleging plaintiff's 
ownership of the mill and mill site, situate on speci- 
fied lands, further alleges the mill “and pond which 
supplies and supplied it with water have been situat- 
ed at the point they now are for many years, and 
plaintiff, at time of injuries complained of, had the 
right. to maintain the pond in the condition it was 
then in,” must be construed to mean that only the mill 
and mill site were located on plaintiff’s lands, and 
that the place where the embankment was construct- 
ed and where the earth, ete., were put into the pond 
was on defendant’s lands, since it is to be presumed 
that, if the pond had been located wholly on plain- 
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Plea or answer.*® Defendant’s plea or answer 
should be responsive to the allegations of the com- 
plaint.°* If defendant intends to rely upon a pre- 
seriptive right to foul the stream such right must be 
pleaded in direct and unambiguous terms,®° and the 
plea should aver a continued and uninterrupted user 
for not less than the full prescriptive period.*® 


[§ 136] (5) Issues, Proof, and Variance®’—(a) 
Issues. The rules governing the issues in eivil ac- 
tions generally®® apply in actions to recover dam- 
ages for injuries from the pollution of a natural wa- 
tercourse.®® j 


[§ 137] (b) What Must Be Proved. Plaintiff, as 
a condition to the recovery of damages, must show 
injury to his property,’° and he must make some 
proof from which the jury can measure and decide 
in terms of money the damages done.*! If the dam- 
ages claimed are possessory damages only, it is not 
necessary for plaintiff to prove ownership of the 
land?? but only that he is in possession and control 


tiff’s land, it would have been so alleged.*? 


fendant was charged with polluting, 
and that on entering the meadow 
plaintiff was entitled to the benefit 
of the waters flowing in the natural 
channel undiminished except as di- 
verted by prior appropriators, and 
also alleged that he had diverted the 
waters of the stream, and continu- 
ously since that time used them, sub- 
ject only to the rights of prior appro- 
priators, the complaint, construed as 
a whole, did not base plaintiff's al- 
leged rights solely on those acquired 
as a riparian proprietor. Humphreys 
Tunnel, ete., Co. v. Frank, 105 P. 1093, 
46 Colo. 524. 


57. See cases infra this note. 
[a] Definite and certain allega- 
tions necessary.—Where plaintiffs’ 


petition charged that defendant pol- 
luted the waters of a creek by negli- 
gently throwing therein slack, cop- 
peras, and “other deleterious’ sub- 
stances” from its mine, the phrase 
“other deleterious substances” was 
not sufficiently specific to satisfy the 
rules of good pleading. Eaton v. 
Green River Coal & Coke Co., 162 S.W. 
807, 157 Ky. 159. 


[b] Continuous wrong.—A com- 
plaint for pollution of a watercourse 
was good as alleging a continuous 
wrong as distinguished from separate 
and distinct overflows. Stouts Moun- 
tain Coal & Coke Co. v. Ballard, 70 
So. 172, 195 Ala. 283. 


58. See cases infra this note. 


[a] Damages to individual.—In an 
action by an individual to recover 
damages from the pollution of a 
stream constituting a public nuisance, 
plaintiff must allege the damages 
which he has suffered as contrasted 
with those the general public suffered 


therefrom. Greene v. Nunnemacher, 
36 Wis. 50. 
[b] Permanent injury.—A petition 


alleging damages for permanent in- 
jury to plaintiff’s freehold from pollu- 
tion of a natural stream from a fer- 
tilizer plant erected at a cost of two 
million dollars with a capacity of thir- 
ty thousand tons of fertilizer per an- 
num and consisting of large buildings 
built of wood, brick, and cement, and 
three, reservoirs covering an area of 
two acres, all filled with contaminated 
water, was construed as averring that 
the injuries will continue as long as 
the producing cause remains, and that 
the enterprise is a fixed permanent in- 
stitution which will be perpetually 


of the premises, 


operated so that there was no error in 
overruling a general demurrer to the 
petition. Pelham Phosphate Co. v. 
Daniels, 94 S.E. 846, 21 Ga.App. 547. 

[c] Allegation of damages held 
sufficient.—In a landowner’s suit for 
damages from the pollution of a creek, 
an allegation of a decrease in the 
rental value for a certain period pre- 
ceding the suit was sufficient without 
an allegation that plaintiffs did not 
receive from their tenants the full 
rental value for such period. Norton 
Coal Mining Co. v. Winkle, 5 S.W.(2d) 
1058, 224 Ky. 192. 

59. Ala.—-Tennessee Coal, Iron, 
ete., Co. v. Wilhite, 100 So. 135, ° 211 
Ala. 195. 

Ind.—Muncie Pulp Co. v. Keesling, 
hen 1002, 166°Ind. 479, 9 Ann.Cas. 
530. 

Md.—Ellicott v. 
fsyile 

Tex.—Gulf, ete., Ry. Co. v. Dunman, 
(Civ.App.) 15 S.W.(2d), 1053 [aff 
(Commn.App.) 27 S.W.(2d) 116, 72 A. 
L.R. 90). 


_ Va.—Portsmouth Cotton Oil Refin- 
ing: Corp. iv.) Richardson, ‘88 S.E. 317, 
118 Va. 667. 

[a] Thus a petition alleging that 
by reason of the pollution of water 
used for home use and domestic pur- 
poses plaintiffs were damaged is in- 


Lamborne, 2 Md. 


| sufficient to support a verdict for spe- 


cial damages since it is a mere con- 
clusion or opinion of plaintiff and does 
not state the facts which authorize 
the special damages. Gulf, etc., Ry. 
Co. v. Dunman, (Tex.Civ.App.) 15 S. 
W.(2d) 10538 [aff (Commn.App.) 27 S. 
W.(2d) 116, 72 A.L.R.'901]. 


[b] “In order to prevent a sur- 
prise upon the defendant, the plaintiff 
must specify particularly in his dec- 
laration all damages which are not the 
necessary consequences of the act 
complained of, and which are there- 
fore not implied by law.” Ellicott v. 
Lamborne, 2 Md. 131, 136. 


[ec] What constitutes special dam- 
ages.—“Damages that do not neces- 
sarily result from the main fact al- 
leged, though they might be the nat- 
ural and even probable effect of it. 
are regarded as special damages.” 
Ellicott v.. Lamborne, 2 Md. 131, 136. 


60. Muncie Pulp Co. v. Keesling, 
76 N.E. 1002, 166 Ind. 479, 9 Ann.Cas. 
530; Ellicott v. Lamborne, 2 Md. 131. 


[a] Damages held naturally re- 


and had been during all of the time 


sulting, not special.—Depreciation or 
diminution of the rental value of 
plaintiff’s premises. Muncie Pulp Co. 
v. Keesling, 76 N.E. 1002, 166 Ind. 479, 
9 Ann.Cas. 530. 


61. Muncie Pulp Co. v. Martin, 55 
N.E. 796, 23 Ind.App. 558. 


62. Atlanta, ete., Air Line R. Co. 
v. Wood, 49 So. 426, 160 Ala. 657. 
63. Plea or answer in: 
Action for damages: 
Generally see Damages $§ 318, 319. 
For nuisance generally see Nui- 
sances § 459. 
Law action generally see Pleading §§ 
197-379. ; 
an Gladfelter v. Walker, 40 Md. 
Ls KOS 
“Bvery plea ought either to deny, 
or confess and avoid the facts stated 
in the declaration.” Gladfelter v. 
Walker, supra. 
65. Gladfelter v. Walker, supra. 
66. Gladfelter v. Walker, supra. 
67. In action to recover damages 
AP generally see Nuisances 


68. See Pleading §§ 1144-1159. 
69. See case infra this note. 
[a] Not in issue.—In an action for 


damages for pollution of a stream, 
such as to prevent its use by plaintiff 
where flowing through his land, the 
existence or nonexistence of fish in 
the stream at any given time is not 
in issue. Jones v. Tennessee Coal, 
Iron & R. Co., 80 So. 468, 202 Ala. 381. 


70. Tennessee Coal, Iron & R. Co 
v. Wilhite, 100 So. 135, 211 Ala. 195. 


71. Tennessee Coal, Iron & R. Co. 
v. Wilhite, supra; Norton Coal Min- 


ing Co. v. Wilkie, 5 S.W.(2d) 1058, 
224 Ky. 192. 
[a] Illustration.—To recover for 


damages to land and crops from pol- 
lution of a stream over a period of 
years, plaintiff should show the acre- 
age of crops each year, the amount 
which would have been produced but 
for the damage caused by defendant, 
the amount which was produced, and, 
if a loss in quantity is thus establish- 
ed, the fair market value of that 
which was lost. Norton Coal Mining 
3 v. Wilkie, 5 S.W.(2d) 1058, 224 Ky. 


72. Thomas y. Ohio Coal Co., 199 
Tll.App. 50. 


784 [67 C.J.] 
for which he seeks damages.7*- To allow plaintiff to 
recover for injury to the crops and the permanent 
injury to the same land, the complaint and proof 
should show distinetly and unequivocally the date 
when the permanent injury to the land took place, 
and the annual injury to crops prior to that date.74 


[§ 138] (c) Evidence Admissible under Plead- 
ings. Evidence, otherwise proper, which tends to 
prove the issues in the case is admissible;*® but evi- 
dence immaterial to,’® or which sheds no light up- 
on,‘* the issues in the case is not admissible. If spe- 
cial damages are not specifically alleged, proof there- 
of is not admissible.78 Under an allegation of per- 
manent injury to plaintiff’s lands such injury can be 
shown as has been actually inflicted’® even though it 
may not be to the extent alleged.°° Defendant may 
show that other causes contributed to the deprecia- 
tion of plaintifi’s property.®? 
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[§§ 1387-141 


to variance between allegations and proof in civil 
actions generally*? apply 4 in actions to recover dam- 
ages for injuries from the pollution of a natural wa- 
tercourse.®? 


[§ 140] (6) EvidenceS+—(a) Presumptions and 
Burden of Proof.’® Plaintiff has the burden of 
proof as to the matters upon which his right of ac- 
tion rests,*® but he need not adduce proof to negative 
matters which are properly defenses.°*7 The burden 
of producing proof to negative the case made by 
plaintiff is on defendant.** 


[§ 141] (b) Admissibility. In accordance with 
the rules as to the admissibility of evidence in civil 
actions generally,®® in actions to recover damages 
for injuries from the pollution of a natural water- 
course evidence has been held admissible or inadmis- 
sible to show the existence of the pollution, and the 
extent thereof,®° whether the pollution is permanent 


[§ 139] (d) Variance. 


73. Thomas v. Ohio Coal Co., su- 
pra. 

74 Watson v. Colusa-Parrot Min- 
TMS OlCa tO Ono toned to: MMOMitee oil os 


75. Panton v. Norton, 18 Jl. 496. 


76. American Tar Products Co: v. 
Jones, 86 So. 113, 17 Ala.App. 481; 
Western .Oil Fields Corporation § v. 
Nowlin, (Tex.Civ.App.) 288 S.W. 554. 

[a] Ilustrations.—(1) In an ac- 
tion for damage to land from the pol- 
lution of a stream, a question to a 
witness as to: when the valley was 
settled is properly excluded as imma- 
terial to the issue. American Tar 
Products Co. v: Jones, 86 So. 113, 17 
Ala.App. 481. (2) Evidence of a city’s 
recovery for pollution;of its water 


supply is inadmissible, in an action by. 


an individual for destruction. of. his 
crop by petroleum in overflow waters 
of stream. Western Oil Fields Corpo- 
ration v. Nowlin, (Tex.Civ.App.) 288 
SW. 554. (3) In an action for: dam- 
ages from pumping salt: water from 
an oil well into a stream running 
through plaintiff's land, under general 
denial evidence of the careful opera- 
tion of the oil well was properly ex- 
cluded. Tichernor v. Witherspoon, 
TSS. 514, °87 IndApp. 79 [foll 
Tichenor v. Harbison, 166 N.E. 927, 89 
Ind.App. 712]. 


77. Tennessee Coal, Iron & R. Co. 
v. Wilhite, 100 So. 135, 211 Ala. 195. 


[a], TDlustration.—In an action for 
the pollution of stream, testimony as 
to the gradual dying of trees along 
the stream above plaintiff's property 
and as to overflows by it there is not 
admissible as it sheds no light on the 
issue. Tennessee Coal, Iron & R. Co. 
v. Wilhite, 100 So. 135, 211 Ala. 195. 


78. Tennessee Coal, Iron, etc., Co. 
v. Wilhite, 100 So. 135, 211 Ala. 195; 
Ellicott v. Lamborne, 2 Md. 131; 
Portsmouth Cotton Oil Refining Corp. 
v. Richardson, 88 S.B. 317, 118 Va. 667: 


[a] Tustrations.—(1) A. petition 
alleging that earth, sand, and other 
substances were washed into plain- 
tiff’s mill dam, and so filled and chok- 
ed said dam as to make it, in a great 
degree, useless to plaimtiff in the 
working of his mill, will not enable 
him to offer evidence to prove that he 
could not wash his rags, because the 
stream was rendered impure and mud- 
dy by the earth and clay deposited in 
and upon its margin, and that by rea- 
son of such impurity of the water he 
was prevented from making white pa- 
per. Ellicott v. Lamborne, 2 Md. 131. 
(2) In an action for the pollution of a 


The rules governing as 


stream, where the complaint contain- 
ed no averment of flooding of plain- 
tiff’'s land or deposits of sediment 
thereon, it was error to permit plain- 
tiff to testify as to overflow and re- 
sulting deposits of noxious matter. 
Tennessee Coal, Iron & R. Co. v. Wil- 
bie. 100 GSO. 1385. 211 vAlan sob: (3) 
Diminution of rental value, cannot. be 
proved, unless pleaded. Portsmouth 
Cotton Oil Refining Corp. v. Richard- 
son, 88 S.E. 317,118, Va.. 667, 


72. Umscheid y. San Antonio, (Tex. 
Civ.App.) 69 S.W. 496. 

80. Umscheid vy. San Antonio, su- 
pra. : : 

81. Stevenson v. Ebervale Coal Co., 
50 A. §18, 201 Pa. 112, 88 Am.S.R. 805. 


82. See Pleading §§ 1187-1211. 
83. See case infra this note. 


[a] Variance not shown.—A decla- 
ration alleging that a nuisance has 
been created and maintained by dis- 
charging through a box drain filthy 
and polluted water upon the land of 
plaintiff is supported by proof that 
the waters of a natural stream have 
been polluted and, by means of a box 
drain placed partly in the watercourse 
and partly upon the land of plaintiff, 
discharged upon said land. McGen- 
ness v. Adriatic Mills, 116 Mass. 177. 

84. Evidence: 


Generally see Evidence 22 C.J. p 1. 
In action to recover damages for nui- 
sances generally see Nuisances §§ 

462-467. 

&5. Burden of proof: 

Generally see Evidence §§ 13-24. 
In action to recover damages for nui- 
sances generally see Nuisances § 

462. 

Presumptions 
dence §§, 25-88 

8&6. Ala.—Jones v. Woodward Iron 
Co., 82 So. 26, 208 Ala. 66; Jones v. 
Tennessee Coal, Iron & R. Co., 80 So. 
463, 202 Ala. 381; Tennessee Coal, 
ete., Co. v. Hamilton, 14 So. 167, 100 
Ala. 252, 46 Am.S.R. 48. 

Mo.—Shelley v.. Ozark Pipe Line 
Corporation, 37 S.W.(2d) 518, 327 Mo. 
238, 75 ALR. 1316, [rev on other 
grounds (App.) 2 S.W.(2d) 115]. 

N.C.—Cook v. Town of Mebane, 131 
Sub e4Oy ydag LING ee 


Okl.—City of Cushing vy. 
P..877, 82 Okl. 140. 


Pa.—Sipe v. Pennsylvania R. Co., 
68 A. 705, 219 Pa: 210: 


Porto Rico.—Lorenzo_ v. 


generally see Evi- 


Bay, 198 


Puerto 


Rico Sugar Co., 5 Porto Rico Fed. 535. 


[a] Ilustrations.—(1) To recover 
damages for contamination of water 
by oil escaping from a pipe line, the 
burden was on plaintiff to prove that 
oil escaped since the date alleged in 
the petition because of defendant’s 
negligence and caused damage sus- 
tained. Shelley v. Ozark Pipe Line 
Corporation, 37 S.W.(2d) 518, 327 Mo. 
938, 15. Aula. 1316 Frev on other 
grounds (App.) 2 S.W.(2d) 115]. (2) 
Plaintiff seeking to recover as for 
permanent damages for the filling of 
his mill pond with sludge has the 
burden of showing that the cost of 
removing the sludge from the mill 
pond is equal to the difference in mar- 
ket value. Blankenship v. Kansas 
Explorations, 30 S.W.(2d) 471, 325 Mo. 
998. (3) Where plaintiff’s injury is 
the result of the combined effects of 
sediment naturally washed down by 
the stream and débris cast into 
the stream by defendant, the burden 
is on plaintiff to show what propor- 
tion of the deposit in his dam is due 
to defendant’s acts. Sipe v. Pennsyl- 
vania R. Co., 68 A. 705, 219 Pa. 210: 


87. Benjamin v. Gulf, ete., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. 

[a] Thus, in an action by a ripa- 
rian proprietor for damages to his 
cattle caused by drinking oil emptied 
into the stream by another riparian 
owner, plaintiff need not show, in or- 
der to recover, that he used ordinary 
care in handling his cattle. Benja- 
min v. Gulf, ete., R. Co., 108 S.W. 408, 
49 Tex.Civ.App. 473. 


88. Gulf, C.& S. FE. Ry. Co. v. Dun- 
man, (Tex.Commn.App.) 27 S.W.(2d) 
116, 72 A.L.R. 90 [aff (Civ.App.) 15 
S.W.(2d) 1053]. 

[a] Overcoming presumption.— 
Where the doctrine of res ipsa loqui- 
tur raises the presumption that the 
derailment of a train and the conse- 
quent spilling of oil on the right of 
way from whence it ran initio a stream 
causing its pollution was the result 
of negligence of the railroad company 
in the operation of its train, the bur- 
den is on the railroad company to re- 
move the presumption of its negli- 
fence: Guli,2C.. &sS. oR. iRynl Colne 
Dunman, (Tex.Commn.App.) 27 S.W. 
(2d) 116, 72 A.L.R. 90 [aff (Civ. App.) 
15 S.W.(2d) 1053). 


89. See Evidence §§ 89-1729. 
90. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Evidence as to the condition of 
the water in the stream and that fish 


' For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 141) 


or temporary,°®? the harmful character of the water 
by reason of its pollution,°®? the cause of the pollu- 
tion,®* the persons causing the pollution,®* the pro- 


portion of injury caused by the pollution by defend- 
95 


ant and that from other causes, 


inhabited it before defendant began 
to operate his mine, and the condition 
of the stream up to the time of filing 
the action. Yolande Coal & Coke Co. 
v. Pierce, 68 So. 5638, 12 Ala-App. 431 
[cert den 69° So. 1021, 193 Ala. 687]. 
(2) Samples of sediment taken from 
the stream within the period for 
which damages are claimed may be 
exhibited to the jury, even though a 
considerable time has elapsed since 
they were withdrawn from the creek 
and hence some slight change in their 
composition may have intervened, this 
consideration relating to the weight 
of the evidence rather than to its ad- 
missibility. Muncie Pulp Co. v. Mar- 
tin, 72 N.E. 882, 164 Ind. 30. 

[b] Evidence held inadmissible.— 
(1) In an action for pollution of a 
watercourse, evidence that witness’ 
eattle drank freely at one point was 
properly excluded, where conditions 
were not shown to be identical with 
those at point where plaintiff's cattle 
refused to drink. Stouts Mountain 
Coal & Coke Co. v. Ballard, 70 So. 172, 
195 Ala. 283. (2) In an action for 
damage to riparian land from pollu- 
tion of a stream, a question to a wit- 
ness who owned lana not bordering on 
the stream as to the effect of stench 
on his ability to work his farm was 
not permissible. American Tar Prod- 
ucts Co. v. Jones, 86 So. 118, 17 Ala. 
App. 481. (3) Testimony as to wheth- 
er a stream into which sewage was 
discharged was or was not a nuisance 
in the neighborhood was inadmissible. 
Owens vy. Lancaster, 44 A. 559, 193 Pa. 
436. 

[ec] Opinion as to odor.—The opin- 
ion of a witness as to offensive odors 
of water of a stream in comparison 
with other offensive odors is inadmis- 
sible in evidence where the offensive- 
ness of the stream is open to proof 
in more direct ways. Jones v. Wood- 
ward Iron Co., 82 So. 26, 203 Ala. 66. 


91. See cases infra this note. 


[a] Evidence held admissible.— 
(1) On the issue as to whether pollu- 
tion of a stream was permanent, proof 
that after the institution of the suit 
plaintiff's horse drank water there- 
from, and in consequence died, is rele- 
vant as showing the continuing na- 
ture of the injury. Pelham Phosphate 
Co. v. Daniels, 94 S.E. 846, 21 Ga.App. 
547. (2) In an action for damages for 
injury to land from the pollution of 
a stream with sewage, a contract be- 
tween defendant and a third party for 
the removal of the sewage from the 
stream to another place is admissible 
as evidence of defendant’s intention 
to discontinue the discharge of sew- 
age into the stream. Umscheid v. 
San Antonio, (Tex.Civ.App.) 69 S.W. 
496. 

92. See cases infra this note. 


[a] Bvidence held admissible.— 
Evidence that water from the stream 
seeped into a spring rendering it un- 
fit for use, that when the stream over- 
flowed its banks the adjacent land 
was rendered unfit for cultivation and 
the crop thereon destroyed, and that 
a hog which had been in the stream 
was killed for meat and its flesh 
found unfit for use, is competent and 
relevant as tending to show the harm- 
ful character of the water by reason 
of its pollution. Mississippi Mills Co. 
v. Smith, 11 So. 26, 69 Miss. 209, 30 
Am.S.R. 546. 


[b] Opinion evidence.—Testimony 
as to the effect of the water on land 


[67 C. J,—59] 
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the reasonable- 


and crops is not objectionable as opin- 
jon evidence. Watson v. Colusa-Par- 
rot Min., etc., Co.,:79 P. 14, 31 Mont. 
bie. 


93. See cases infra this note. 


{a] Evidence held admisisble.— 
(1) Evidence of the depth of the mud 
above as well as below the fill or em- 
bankment built by defendant, as the 
difference in them might tend to show 
that the increased depth below the fill 
was occasioned by dirt from it. At- 
lanta & B. Air Line Ry. v. Wood, 49 
So. 426, 160 Ala. 657. (2) Evidence 
of a sickening odor from the water 
in the stream in the farm on which a 
septic tank emptying into the stream 
was located, and that the water was 
dark a mile above plaintiff's farm, 
was admissible’ as tracing the con- 
dition of the stream to the source of 
pollution. Boyd v. City of Oskaloosa, 
161 N.W. 491, 179 Iowa 387. 


94. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action by lower riparian 
owners for pollution of a stream by 
an upper riparian owner, a Genial to 
plaintiffs of the benefit of a witness’ 
answer to the question whether condi- 
tions had not been worse since de- 
fendant iron company built its fur- 
nace and by-product plant, was preju- 
dicial error. Jones v. Woodward 
Tron Co., 82 So. 26, 203 Ala. 66. (2) 
In an action against a town for dam- 
ages for the pollution of a stream by 
sewage from its sewers, evidence of 
a town vote authorizing the construc- 
tion of the sewers, and making an ap- 
propriation therefor, by virtue of 
which the sewers were afterward 
built, is admissible, whether the town 
was or was not authorized to build 
sewers, since the town’s discharge of 
sewage from its public buildings 
through the sewers into the stream 
rendered it liable for the pollution. 
Watson v. Town of New Milford, 45 
A. 167, 72 Conn. 561. 


95. See case infra this note. 


[a] Evidence held admissible.—In 
an action for injuries to plaintiff’s 
water power by the action of defend- 
ant in depositing coal dirt in the 
stream, defendant may prove that 
plaintiff, in previous suits against de- 
fendant’s predecessor in title, had tes- 
tified that the water power had: been 
totally destroyed. Zehner v. Shepp, 
54 Pa.Super. 529. 


96. See cases infra this note. 


[a] Admission by plaintiff.— 
Plaintiff's admission at a prior time 
of defendant’s reasonable use of the 
stream by his commendation, unac- 
companied by any complaint of in- 
jury, of defendant’s ingenious con- 
trivance for conveying the sawdust 
from defendant’s mill to the river is 
admissible as evidence on the ques- 
tion of subsequent reasonableness. 
Green v. Gilbert, 60 N.H. 144. 


[b] Custom and usage.—Customs 
and usages of trade are not admissi- 
ble in evidence upon the question of 
reasonableness of use because the 
jury may be presumed to be already 
sufficiently informed as to what is a 


reasonable use of a watercourse. 
Hayes v. Waldron, 44 N.H. 580, 84 
Am.D. 105. 

97. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action for damages from the 
pollution of river by anthrax germs 
from defendants’ tannery, defendants’ 
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ness of defendant’s use of the stream,°® the negli- 
gence of defendant,®* plaintiff’s possession and right 
to possession of land abutting on or surrounding the 
polluted stream,®*® the value of the realty injured,°® 


evidence, tending to show that gov- 
ernment inspection and disinfection of 
foreign hides were effectual to destroy 
anthrax germs, and that defendants 
relied on such inspection and disin- 
fection, was admissible. Bernard v. 
Whitefield Tanning Co., 101 A. 439, 78 
N.H. 418. (2) In an action for damage 
to cattle from drinking water out of 
a creek into which oil had escaped 
from a pipe line because of defend- 
ant’s negligent construction thereof, 
evidence as to the lowering of the pipe 
line because it was undergoing ‘a 
strain which caused the leak was ad- 
missible. Prairie Pipe Line Co. v. 
Dalton, (Tex.Civ.App.) 243 S.W. 619. 
(3) In an action against a railroad 
company for the pollution of a stream 
by oil escaping from a wreck, testi- 
mony regarding the speed of a train 
through a town near the wreck was 
properly admitted as bearing on its 


speed at the point of the wreck. Gulf, 
Cy & Si FB: Ry. Co: iv. Dunman; (Tex 
Civ.App:) 15> .S.W.(@2d)~>1053\- faft 


IL.R 
98. See case infra this note. 


[a] Evidence held admissible.—In 
an action for damages to live stock 
resulting from drinking water of a 
polluted stream, excluding evidence 
disclosing that certain defendants 
were owners and in possession of pas- 
ture was error. Tidal Oil Co. v. Pease, 
Dips CAG) ooo wl po Kelows teoudte 


99. See cases infra this note. 


[a] Evidence held admissible.— 
(1) The value of the land just before 
and just after the injury is admissi- 
ble. Sloss-Sheffield Steel & Iron Co. 
v. McCullough, 59 So. 210, 177 Ala. 
448. (2) Witnesses, whether or not 
expert, can testify on the extent of 
the injury and if they knew the land, 
what it was worth before and after 
the injury. Tennessee Coal, etc., Co. 
v. McMillion, 49 So. 880, 161 Ala. 130. 
(3) Evidence of the kind of crops 
plaintiff raised on his land and their 
value is admissible as tending to show 
the mature and character of the land 
and the crops it was adapted to, as 
bearing on the question of its value. 
Tutwiler Coal, ete., Co. v. Nichols, 39 
So. 762, 145 Ala. 666, 146 Ala. 364, 119 
Am.S.R. 37. (4) Evidence that the 
stream below plaintiffs’ land appear- 
ed to have been filled up by refuse 
from defendant’s mine, and that the 
timber growing on the land below 
had been killed, was admissible. HBa- 
ton v. Green River Coal & Coke Co., 
162 S.W. 807, 157 Ky. 159. (5) Where 
the evidence tended to show that the 
deposit from a stream caused the 
forming of clods on the land when 
plowed, evidence of the existence and 
size of the clods was admissible to 
determine whether the agricultural 
value of the land was affected. Ten- 
nessee Coal, Iron & R..Co. v. MeMil- 
lion, supra. (6) Plaintiff may prove 
the ‘value of farming land not affect- 
ed by creek conditions in order to 
prove the diminution in value of his 
own land. American Tar Products 
Co. v. Jones, 86 So. 118, 17 Ala.App: 
481. (7) Where plaintiff occupied his 
farm as a home for himself and fam- 
ily, evidence of diminution of its 
rental value was admissible as tend- 
ing to measure in part the injuries 
suffered. Boyd v. City of Oskaloosa, 
161° NW... 491; 179) Towa 387. (8) 
Where, plaintiff's land has become 
untenantable and useless, evidence of 
its annual value and the net *inecome 


Ooi Lh, 27 S.W.(2d) 116, 72 A. 
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the loss of profits to plaintiff’s business,’ a right to 
punitive damages,? and other injuries ‘suffered.* 
The evidence must be confined to showing pollution 
and loss subsequent to the date defendants began to 
In an action to recover 
damages from pollution of a stream for injuries suf- 
fered on and after a particular date it is not material 


operate their property.* 
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date.5 


whether the pollution occurred before or after such 


therefrom prior to the pollution of the 
stream is admissible for the purpose 
of showing its rental value, even 
though it has never been rented. Um- 
scheid v. San Antonio, (Tex.Civ.App.) 
69 S.W. 496. (9) As against a mere 
general objection, evidence of the val- 
ue of riparian land both before and 
after the injury to it from deposits 
of débris emptied by a mining com- 
pany into the stream is properly ad- 
mitted, although all the deposits were 
not made within the limitation period 
pleaded. Sloss-Sheffield Steei & Iron 
Co. v. Morgan, 61 So. 283, 181 Ala. 
587. (10) In an action for injuries to 
a mill by the deposit of sand and loose 
earth in the millpond, a question to a 
witness: “You say the more land 
eleared around the banks of a creek 
the muddier it becomes. I will ask 
you if it is not also true that the more 
land cleared in and around a creek and 
mills the more valuable the mill site 
becomes,” is proper, as the answer 
might tend to show the value of the 
property and the extent of the dam- 
age, if any. Atlanta & B. Air Line 
Ry. v. Wood, 49 So. 426, 160 Ala. 657. 
(11) In a suit for injuries to a mill 
by deposit of sand and loose earth in 
the pond caused by a fill made in con- 
structing a railroad, plaintiff can 
show the general] nature and character 
of the mill and surroundings, and all 
facts tending to show advantageous 
location and proximity of the road, as 
such facts bear on the value. Atlan- 
ta & B. Air Line Ry. v. Wood, supra. 
(12) Evidence as to the condition of 
plaintiff's mill when he bought it, and 
the amount of repairs made by him 
as having a tendency to prove its con- 
dition and value. Atlanta & B. Air 
Line Ry. v. Wood, supra. 


[b] Evidence held not admissible. 
—(1) Defendant cannot show the 
rental value of land similarly situated 
to plaintiff's land, where that takes 
into consideration the creek condi- 
tions, and plaintiff has introduced no 
evidence showing diminution in value 
of any lands other than his own. 
American Tar Products Co. v. Jones, 
86 So. 113, 17 Ala.App. 481. (2) Evi- 
dence as to the relative values of 
swampland, affected by polluted wa- 
ter, and high lands, constituting re- 
mainder of plaintiff’s farm, where al- 
leged injury was to the whole tract. 
Pelham Phosphate Co. v. Daniels, 94 
S.E. 846, 21 Ga.App. 547. (3) Wit- 
nesses cannot state the value of the 
injury to the land. Tennessee Coal, 
etc., Co. v. McMillion, 49 So. 880, 161 
Ala. 130. 

1. See case infra this note. 


[a] Evidence held admissible.—In 
an action by the owners of a mill site 
to recover damages for polluting the 
water of a stream, testimony of plain- 
tiffs as to patronage they had at the 
mill was proper. Cook v. Town of 
Mebane, 131 S.E. 407, 191 N.C. 1. 


2. See case infra this note. 


[a] Evidence held admissible.—In 
a suit for pollution of a stream by 
sand and loose earth whereby a mill 
pond was filled up, plaintiff could 
show that the engineers of defendant 
in charge of the construction of the 


railroad came over certain tracks 
where such fact would tend to show 
their knowledge of the location of the 
mill, and that the work they were do- 
ing would probably injure the mill, 
as it might tend to show a right to 
punitive damages. Atlanta & B. Air 
rane Ry. v. Wood, 49 So. 426, 160 Ala. 
tle 


3. See cases infra this note. 


[a] Comfort of occupation.—Evi- 
dence to show whether the health of 
plaintiff's family has been affected, 
and the odor of the river, if any, is 
competent on the question of injury to 
the comfort of occupation. Tutwiler 
Coal, ete, Co. v. Nichols, 39 So. 762; 
aan Ala. 666, 146 Ala. 364, 119 Am.S.R. 


[b] Health conditions.—Evidence 
of malaria occurring after completion 
of a sewer system is admissible, in 
an action. by the owner of a mill site 
to recover damages for polluting wa- 
ter. Cook v. Town of Mebane, 131 S.E. 
4 OTe OdeIN, Coeds 

[ec] Odors.—Evidence of offensive 
odors is admissible on the issue of a 
mill site owner’s damages for pollut- 
ing a stream. Cook v. Town of Me- 
bane, 131 S.E. 407, 191 N.C. 1. 


[d] Fish.—Provided it is traced to 
the pollution of the stream, evidence 
that the fish had decreased in the 
stream, that dead fish were discovered 
in it, and that plaintiff’s catch had not 
been as great since the pollution of 
the stream by defendant is competent 
and relevant. Tutwiler Coal, etc., Co. 
v. Nichols, 39 So. 762, 145 Ala. 666, 146 
Ala. 364, 119 Am.S.R. 37. 

[e] Pollution by others.—The ad- 
mission of evidence of injury from 
conditions not limited to acts for 
which defendant would be responsible 
under the pleadings is error. South- 
ern Iron & Steel Co. v. Acton, 62 So. 
402, 8 Ala.App. 502. 

[f] Cost of restoration.—In a suit 
for injuries to a mill caused by filling 
up the pond with dirt, a witness may 
not testify what it would cost to re- 
move the dirt, where there was dirt in 
the pond not placed there by defend- 
ant. Atlanta & B. Air Line Ry. v. 
Wood, 49 So. 426, 160 Ala. 657. 


[g] Amount of each item.—Wit- 
nesses who testify as to the pollution 
of a creek, and damage to plaintiff's 
crops and his live stock, should be al- 
lowed to state the extent of damage 
arising from each item and the 
amount in dollars and cents of such 
damage. Seaboard Oil Co. v. Britt, 
271 S.W. 1038, 208 Ky. 723. 


[h] Time of pollution.—(1) The 
admission of evidence of injury from 
conditions not limited or confined 
within the period complained of is 
error. Southern Iron & Steel Co. v. 
Acton, 62 So. 402, 8 Ala.App. 502. (2) 
But evidence of the condition of the 
stream prior to the statute of limita- 
tions period and subsequent to the 
commencement of the action is rele- 
vant and competent for the purpose 
of showing the effect of the pollution, 
if any, on plaintiff's land and in the 
stream.. Tutwiler Coal, ete, Co. v. 
Nichols, 39 So. 762, 145 Ala. 666, 146 


[§ 142] (c) Weight and Sufficiency. In accord- 
ance with the rules as to the weight and sufficiency 
of the evidence in civil actions generally,® in actions 
to recover damages for injuries from the pollution 
of a natural watercourse evidence has been held suf- 
ficient or insufficient to show injury from pollution,’ 


Ala. 364, 119 Am.S.R. 34. 


{i] Release of damages.—The re- 
fusal to admit a release given for 
damages arising prior to those form- 
ing the basis of the action, and hav- 
ing no reference to them, is not error. 
Texas, etc., R. Co. v. Moers, (Tex.Civ. 
App.) 97 S.W. 1064. 

4. Zehner v. Shepp, 
529. 


5. Winemiller v. Lorton, 249 P. 406, 
121 Okl. 99; Midland Oil Co. v. Ball, 
242 P. 161, 115 Okl. 229 [error dism 


54 Pa.Super. 


47s S.Ct.7 7589, 22745 UsS.0 (ol, 0 Ly wees 
1324]. 
[a] Thus, in an action to recover 


damages for injuries arising on and 
after a particular date from an oil 
operator negligently permitting oil 
and salt water to escape into natural 
streams used by plaintiff for water- 
ing cattle, it is not prejudicial error 
to admit evidence that the streams 
were polluted by defendant prior to 
that date since defendant is liable for 
injuries occurring on or after the par- 
ticular date from pollution occurring 
prior thereto. Midland Oil Co. v. 
Ball, 242 P. 161, 151 Okl. 229 [error 
dism 47 S.Ct. 589, 274 U.S. 721, 71 L. 
Ed. 1324]. 


6 See Evidence §§ 1730-1806. 


7. [a] Evidence held sufficient.— 
(1) To show that plaintiff was dam- 
aged by the pollution of the stream. 
Union Oil & Mining Co. v. Booth, 298 
P. 258, 148 Okl. 196. (2) To show 
that defendant’s pollution of a creek 
flowing through plaintiff’s pasture in- 
jured plaintiff’s live stock drinking 
therefrom. Phillips v. Empire Oil & 
Refining Co., 292 P. 782, 131 Kan. 516. 
(3) To show that pollution of a 
stream by oil operators caused dam- 
age to plaintiff's wheat crop. Comar 
Oil Co. v. Richter, 260 P. 60, 127 Okl. 
153. (4) To support a finding of the 
jury that plaintiff's water supply was 
contaminated by oil escaping from 
defendant’s pipe line since the date al- 
leged in the petition. Shelley v. Ozark 
Pipe Line Corporation, 37 S.W.(2d) 
518, 327 Mo. 238, 75 A.L.R. 1316 [rev 
(App.) 2 S.W.(2d) 115]. (5) To sus- 
tain finding where a city discharged 
its effluent from its sewage tank, and 
a canning factory discharged its 
waste into a creek passing through 
plaintiffs’ farm, evidence that the 
consequences of the acts of each de- 
fendant would constitute a nuisance. 
Johnson y. City of Fairmont, (Minn.) 
247 N.W. 572. 


[b] Evidence held insufficient.— 
(1) To show that waste waters from 
pulp mills contained harmful chemi- 
cals injurious to: land or timber. 
Rhodes v. International Paper Co., 139 
So. 755, 174 La.. 49. (2) To show 
that refuse dumped into a river was 


deleterious to land or plant life. 
Rhodes v. International Paper Co., 
supra. (3) To show permanent in- 


jury to realty. Jones v. Tennessee 
Coal, Iron & R. Co., 80 So. 463, 202 
Ala. 381. (4) Evidence making a 
prima facie case that the pollution 
of a stream by the discharge of sew- 
age therein injured plaintiff's cattle 
held not overcome so as to justify a 


» For later cases. developments and changes in the law see Annotations, same title and section number, 


re 


§§ 142-143] 


the amount of damages suffered,® the liability of de- 
fendant for the injury,® and plaintiff’s ownership of 


his land.?° 


Preponderance of evidence necessary. Plaintiff 
must establish his case by a preponderance of the 


verdict for defendant by opinion evi- 
dence of experts with reference to the 
kind and nature of bacteria or germs 
generated from the waste and offal of 
factories and industries and from 
fecal matter, ete. Buckles v. City of 
Decatur, 234 I1l.App. 89. 

8. [a] Evidence held sufficient to 
support a verdict for the amount of 
damages given. Joerger v. Pacific Gas 
& Electric Co., 276 P. 1017, 207 Cal. 8; 
City of Cushing v. Bay, 198 P. 877, 82 
Okl. 140. 


[b] Evidence held insufficient.— 
(1) To authorize recovery for digging 
a well and building fences. City of 
Lawton v. Wilson, 259 P. 650, 127 OkKl. 
40. (2) To show damage to the 
amount awarded. Ball v. Sydney & 
Louisburg Ry. Co., 46 N.S. 507. (38) 
To show damages awarded for salt 
water and oil emptied into a creek to 
be inadequate. Bounds v. Magnolia 
Petroleum Co., (Tex.Civ.App.) 1 S.W. 
(2d) 738. (4) To show the value of 
crops lost. Abilene & S. Ry. Co. v. 
Herman, (Tex.Civ.App.) 31 S.W.(2d) 
682. (5) Evidence held too vague 
and intangible to show the amount of 
damage suffered. Norton Coal Mining 
a v. Wilkie, 5 S.W.(2d) 1058, 224 Ky. 


[ec] Pollution caused by several.— 
(1) Evidence held sufficient to en- 
able the jury to make an estimate of 
the amount of damages caused by de- 
fendant, one of several oil companies 
polluting a stream. Thomas v. Ohio 
Coal Co., 199 Ill.App. 50. (2) Where 
a riparian owner sued separate lease- 
holders for polluting a stream, and 
the evidence showed that part of the 
damage was occasioned by defendants 
and part by plaintiff's tenant, not 
a party, either with plaintiff’s consent 
or in the ordinary use of the premises, 
plaintiff was not entitled to recover 
from defendants sued, where he did 
not produce evidence enabling the 
court to separate the damage inflicted 
by the defendants from that resulting 
from the acts of his tenant. Walters 
vy. Prairie Oil & Gas Co., 204 P. 906, 
85 Okl. 77. (3) In an action by a land- 
owner against a coal company to re- 
cover damages for culm deposited on 
plaintiff’s land by a stream, the evi- 
dence was held sufficient to justify 
the jury in finding the proportion of 
culm that came from defendant’s col- 
lieries. Pierce v. Lehigh Valley Coal 
Cor simAcnl41. 232 Pa. 165.) Pierce vy, 
Lehigh Valley Coal Co., 40 Pa.Super. 
566. 


9. [a] Evidence held sufficient.— 
(1) To show that salt water and oil 
escaped from defendant’s wells into 
the water course and to plaintiff's pas- 
ture. Thomas v. Ohio Coal Co., 199 Ill. 
App. 50. (2) To show liability of an 
oil refining company for pollution of 
a running stream where the evidence 
showed that’ oil escaped from refin- 
eries into a stream used by plaintiff 
for watering cattle, and that oil had 
previously run in another direction, 
and might easily be diverted from the 
stream. Root Refineries v. Robertson, 
3 S.W.(2d) 57,176 Ark. 353. (3) Evi- 
dence held to raise the issue of liabil- 
ity for damages to land and hay by 
overflow of salt water from a reser- 
voir. Morton Salt Co. v. Keele, (Civ. 
App.) 293 S.W. 224 [error dism 294 S. 
W. £107,116. Tex: ,508]., .(4).. In an 
action for damages from the pollution 
of a river by anthrax germs, the evi- 
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[§ 143] (7) Trial—(a) In General. As in civil 


actions generally,!? in actions for damages for the 


dence justified a finding that germs 
came from a tannery in summer when 
defendants operated it, rather than 
before, when it was operated by oth- 
ers. Bernard v. Whitefield Tanning 
Co., 101 A. 439, 78 N.A. 418. 

[b] Joint liability.—(1) In an ac- 
tion against oil producers jointly for 
pollution of waters of bayou, the evi- 
dence was insufficient to present the 
fact question whether there was con- 
cert of action between defendants. 


Sun Oil Co. v. Robicheaux, (Tex. 
Commn.App.) 23 S.W.(2d) 713 [rev 
(Civ.App.) 10 S.W.(2d) 250]. (2) In 


an action against oil companies, one 
being plaintiff's lessee, for damages 
for pollution of a stream flowing 
through a cattle ranch, the evidence 
did not sustain the contention that 
plaintiff’s lessee, one of defendants, 
was alone liable. Mosby v. Manhattan 
Oil Co., 52 F.(2d) 364, 77 A.L.R. 1099 
[eert den 52 S.Ct: 131, 284 U.S. 677, 
76 L.Ed. 572]. 


10. See case infra this note. 


[a] Evidence held sufficient.—In a 
lower riparian owner’s action for dam- 
ages to land from pollution of a 
stream, evidence that he had lived on 
the land for fifty years with only one 
intermission and had lived there con- 
tinuously for the last fifteen years, 
claiming to own it and exercising acts 
of ownership, was sufficient to estab- 
lish his title. Sloss-Sheffield Steel & 
Iron Co. v. Morgan, 61 So. 283, 181 Ala. 
587. 

11. City of Cushing v. Bay, 198 P. 
877, 82 Okl. 140; Lorenzo v. Puerto 
Rico Sugar Co., 5 Porto Rico Fed. 535. 

12. See Trial § 313. 

13. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. McCullough, 59 So. 210, 
177 Ala. 448. 

Ark.—Standard Oil Co. of Louisiana 
v. Goodwin, 299 S.W. 2, 174 Ark. 603. 

Conn.—Lawton v. Herrick, 76 A. 986, 
83 Conn. 417. 

Ind.—Ohio Oil Co. v. Westfall, 88 
N.E. 354, 43 Ind.App. 661; Muncie 
Pulp, Ca, tv. sicoontz 727.0) NE 999), 33 
Ind. App. 532. 


N.H.—Hayes v. Waldron, 44 N.H. 
580, 84 Am.D. 105. 

N.Y.—Prentice v. Geiger, 74 N.Y. 
341; Thomas v. Brackney, 17 Barb. 
654. 


Okl.—Roxana Petroleum Corpora- 
tion v. Dormire, 18 P.(2d) 544. 


Tex.—Missouri-Kansas-Texas R. Co. 
of Texas v. Williams, (Civ.App.) 5.S. 
W.(2d) 575. 

fa] Negligence.—In an action for 
injury caused by pollution of a stream 
by oil and salt water from defendant’s 
oil well, the question whether defend- 
ant has exercised reasonable diligence 
to prevent the injury is a question for 
the jury. Ohio Oil Co. v. Westfall, 88 
N.E. 354, 43 Ind.App. 661. 

{b] Person responsible for pollu- 
tion.— Where evidence was undisput- 
ed that plaintiff's land was flooded 
with mud from defendant’s’ slush 
pond, whether defendant was respon- 
sible ittherefor was for the jury. 
Sloss-Sheftield Steel & Iron Co. v. 
McCullough, 59 So. 210, 177 Ala. 448. 

[ec] Injury.—(1) The existence and 
extent of injury to riparian land from 
the pollution of a stream by a rail- 
road company’s terminal yards are 
questions of fact to be decided by the 


pollution of a stream questions of fact,'® if there is 
substantial evidence tending to support them,** are 


jury. Missouri-Kansas-Texas R. Co. 
of Texas v. Williams, (Tex.Civ.App.) 5 
S.W.(2d) 575. (2) The permanency 
of damages from the pollution of a 
water supply by permitting deleteri- 
ous substances from oil and gas wells 
to get into the stream is a question 
for the jury. Roxana Petroleum Cor- 
Peron v. Dormire, (Okl.) 18 P.(2d) 

[d] Amount of damage. — How 
much the land of plaintiff was dam- 
aged is a question of fact for the jury. 
Standard Oil Co. of Louisiana v. Good- 
win, 299 S.W. 2, 174 Ark. 6038. 


Reasonableness of use Of stream 
question of fact see supra § 118 text 
and note 55. 

14. Ala.—Tennessee Coal, Iron & 
R. Co. v. Wright. 68 So. 339, 192 Ala. 
422; American Tar Products Co. v. 
Jones, 86 So. 118, 17 Ala.App. 481. 


Ark.—Standard Oil Co. of Louisiana 
v. Goodwin, 299 S.W. 2, 174 Ark. 600. 


Mass.—Smith v. Bay State Dredg- 
ne etc., Co., 172 N.E. 67, 272 Mass. 

Mo.—Blankenship v. Kansas Ex- 
plorations, 30 S.W.(2d) 471. 325 Mo. 
998; Shelley v. Ozark Pipe Line Corpo- 
ration, (App.) 2 S.W.(2d) 115 [rev 
on other grounds 37 S.W.(2d) 518, 327 
Mo. 238, 75 A.L.R. 1316]. 


N.C.—Nance v. Merchants’ Fertiliz- 
er, etc., Co., 158 SE. 486, 200 N.Cr 702: 
Cook v. Town of Mebane, 131 S.E. 407, 
LOPRINE AT 


Tex.—Gulf, C. & S. F. Ry. Co. v. 
Dunman, (Civ.App.) 15 S.W.(2d) 1053 
Taff (Commn.App.) 27 S.W.(2da) 116, 
72 A.L.R. 901: Prairie Pipe Line Co. 
v. Dalton, (Civ.App.) 243 S.W. 619. 


Va.—Arminius Chemical Co. v. 
Landrum, 73 S.H. 459, 113 Va. 7, 38 
L.R.A.N.S. 272, Ann.Cas.1913D 1075. 


Wash.—Bradley v. Consolidated 
Mountain Mines Co., 298 P. 324, 162 
Wash. 198. 


[a] Questions held for jury.—(1) 
The amount of damage to land from 
pollution of astream by oil. Standard 
Oil Co. of Louisiana vy. Goodwin, 299 
S.W. 2, 174 Ark. 603. (2) Whether 
poison in water injuring plaintiff's 
cattle came from defendant’s mine. 
Bradley v. Consolidated Silver Moun- 
tain Mines Co., 298 P. 324. 162 Wash. 
198. (3) Whether pollution of the 
water of a stream caused a condition 
that produced malaria and mosquitoes. 
Cook v. Town of Mebane, 131 S.E. 407, 
191 N.C. 1. (4) Whether permanent 
injury resulted to property entitling 
plaintiffs to recover all damages in one 
action for running sludge into a mill 
pond. Blankenship v. Kansas Ex- 
pvlorations, 30 S.W.(2d) 471, 325 Mo. 
998. (5) Whether damages for the 
pollution of a stream by salt water, 
crude oil, and base sediment from oil 
wells running into it were permanent. 
Sinclair Oil & Gas Co. v. Allen, 288 P. 
981, 143 Okl. 290. (6) What amounts 
to a real, material, and substantial in- 
jury to plaintiff. McDonough v. Rus- 
sell-Miller Milling Co., 165 N.W. 504, 
38 N.D. 465. (7) Negligence of a 
mine owner in permitting tailings 
from his mill to pass into a stream 
from which cattle drank. Bradley v. 
Consolidated Silver Mountain Mines 
Co., supra. (8) Negligence of the 
owner of a fertilizer plant in permit- 
ting mineral refuse and chemicals to 
pollute a creek, which overflowed in 
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for the jury. 
issue essential to plaintiff’s 


[§ 144] (b) Instructions. As 


However, if there is no evidence on an 
cause of action, it is 
proper for the court to sustain a demurrer to the 
evidence, a motion to strike out or exelude all the 
evidence, or a motion for dismissal or nonsuit, or to 
direct a verdict for defendant, according to the prac- 
tice applicable in the particular jurisdiction;1° but 
failure to prove immaterial matters will not author- 
ize the court to take the case from the jury.'° 


in 
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case.23 


civil actions 


generally,'” the jury should be given appropriate in- 


causing death to 
Nance v. 


plaintiff’s pasture, 
hogs drinking the water. 


Merchants’ Fertilizer & Phosphate 
ConvEed 8h Sab 48632001 N- Ca 1023) 
Negligence of defendant, unneces- 


sarily polluting water in dredging un- 
der garbage disposal wharf and dam- 
aging plaintiff’s lobsters which were 
in ears in plain sight, knowing there- 
of but giving no notice to plaintiff. 
Smith v. Bay State Dredging & Con- 
tracting .Co., 172° N.E. 67, 272 Mass. 
183. (10) Negligence of defendant in 
the construction and maintenance of 
the pipe line from which oil escaped 
into a creek. Prairie Pipe Line Co. v. 
Dalton, (Tex.Civ.App.), 243 S.W. 619. 
(11) Contributory negligence of plain- 
tiff in failing to take certain fallen 
trees out of the stream so as to 
minimize the overflow thereof. 
Arminius Chemical Co. v. Landrum, 
13S... 459, 118 -Va..7, (38 E.R.A.NoS: 
272, Ann.Cas.1913D 1075. 


[b] Under res ipsa loquitur doc- 
trine.—An action against a railroad 
company for pollution of a stream by 
oil following a wreck was for the jury 
under the res ipsa loquitur rule (Gulf, 
CESS Beaokey.. COl.va, DuUnman mn CLex, 
Commn.App.) 27 S.W.(2d) 116, 72 A.L. 
R. 90 [aff (Civ.App.) 15 S.W.(2d) 
1053]), (2) and the jury, in the ab- 
sence of explanation, may infer that 
the train wreck was caused by the 
railroad company’s negligent opera- 
tion of the train (Gulf, C. & S. F. Ry. 
Co. v. Dunman, (Tex.Civ.App.) 15 S..W. 
(2d) 1053 [aff (Commn.App.) 27 S.W. 
(2d) 116,.72 A.L.R., 907). 


15. See cases infra this note; and 
note 16. 
[a] WNegligence.—On trial of the 


issue of negligence in permitting: oil 
to escape into a stream where there 
was no evidence of negligence, a de- 
murrer to the evidence was properly 
sustained. Kerby v. Prairie Pipe Line 
Co., (Mo.App.) 11 S.W.(2d) 758. 
Cross references: 
Demurrer to evidence generally see 
Trial §§ 365-383. 
Direction of verdict generally see 
Trial §§ 415-4584. 
Dismissal or nonsuit generally see 
Trial §§ 388-414. 
Motion to strike out or exclude all 
evidence see Trial §§ 384-387. 


16. Corona Coal Co. v. King, 85 So. 
479, 204 Ala. 223. 


[a] Thus, in an action against a 
coal company for injuries to land by 
overflow deposits of coal dust and 
débris, where the exact dates of 
separate overflows alleged in counts 
of the complaint other than the first, 
were alleged under a videlicet, they 
were not a matter of importance, and 
defendant company was not entitled 
to the affirmative charge, because the 
exact dates of the overflows were not 
established by proof. Corona Coal Co. 


v. King, 85 So. 479, 204 Ala. 223. 


17. See Trial §§ 460-777. 
18. See cases infra this note. 
[a] Right to pure water.—An in- 


struction to the effect that the owners 
of land through which a stream of 
water flows are entitled to the use and 
enjoyment of said water and to have 
it flow in its natural state without in- 
terruption or pollution is correct. 
aie v. Ohio Coal Co., 199 Ill.App. 
OU. 


[b] Doubtful physical law.—Re- 
fusing an instruction that the filling 
in of a lower dam with sludge could 
not cause a break in an upper dam 
was not error where the court could 
not say as a matter of undisputed 
physical law that the sludge did not 
cause a greater pressure of water on 
the upper dam. Blankenship v. Kan- 
sas Explorations, 30 S.W.(2d) 471, 325 
Mo. 998. 


[c] Additional pollution by others. 
—In connection with other instruc- 
tions, an instruction that fact that a 
stream was polluted from other 
sources was no defense to a city’s add- 
ed pollution, and would not prevent 
the owner’s recovery of any damage 
to him by the city’s act, was held 
proper. City of Cushing vy. High, 175 
P. 229;°73 Okl.: 154. 


[d] Negligence.—(1) Inan action 
for damages caused by pollution of a 
stream due to the erection of a coal 
mine washer and dam by an upper 


riparian owner, wrongful acts and 
gligence on defendant's part being 
ehebead: it was error to refuse to 


charge that, if defendant did not 
wrongfully or negligently cause the 
water to flow over or be upon plain- 
tiff’s land, a verdict for plaintiff could 
not be returned. Alabama Fuel & 


Iron Co. v.. Vaughn, -83 So. 328, 203 
Ala. 461. (2) An instruction that 
plaintiffs could not recover if they 


failed to exercise reasonabie care to 
protect themselves from further in- 
jury after knowledge was erroneous 
for failure to charge that they could 
not recover for any injury which, 
by reasonable care, they might have 
avoided. Haton v. Green River Coal 
& Coke Co., 162 S.W. 807, 157 Ky. 159. 


[e] Estoppel.—An instruction on 
estoppel of the testator’s beneficiary 
to complain of stream pollution by 
a sewer used without objection from 
the testator aiding in construction 
was not erroneous. Watkins v. Pep- 
perton Cotton Mills, 134 S.E. 69, 162 
Ga. 371. 


[f] Form of stating.—In an action 
for damages for polluting a stream 
at which plaintiff’s cattle drank, re- 
quested charges were properly re- 
fused, not having hypothesized the 
facts on which they were based. Ten- 
nessee Coal, Iron & R. Co. v.: Wright, 
68 So. 339, 192 Ala. 422. 
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structions on the various issues submitted to them,’ 
ineluding the proper measure of damages,’® and 
what items of injury, under the pleadings and the 
evidence, damages can be recovered for.?° The court 
should not give instructions estimating the amount 
of damages done to plaintiff’s property. 
damages are not alleged it is error to instruct the 
jury permitting recovery thereof.?? 
should not assume as true, facts in issue in the 
They should be clear and not involved or 


21 


If special 


Instructions 


19.5 Tutwiler-, Coal, eter, Comey: 
Nichols, 39 So. 762, 145 Ala. 666, 146 
Ala. 364, 119 Am.S.R. 34; Seaboard 


Oil "Co. Ve" Britt, 271 “Sow. LOSS haze 
Ky. 723; Chapman v. American Creo- 
soting Co., 286 S.W. 837, 220 Mo.App. 
419; Benjamin v. Gulf, ete., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. 


[a] hus, where there was no evi- 
dence of loss of crops but the evidence 
was that the land was rendered less 
productive and plaintiff was perma- 
nently injured thereby, it was error 
for the court to refuse to charge that 
if the jury believe from the evidence 
that the injury to plaintiff’s land was 
permanent there could be no recov- 
ery so far as his lands were concerned 
in the loss of crops, but only for per- 
manent injury. Tutwiler Coal, ete., 
Co. v. Nichols, 39 So. 762, 145 Ala. 666, 
146 Ala. 364, 119 Am.S.R. 34. 


[b] Fair compensation only.—The 
jury should be cautioned, in consider- 
ing ithe different phases of the mat- 
ter of damages, diminution in rental 
value, loss of convenience and com- 
fort in enjoyment of premises, to al- 
low only fair compensation for in- 
juries suffered. Boyd ov. City of 
Oskaloosa, 161 N.W. 491, 179 Iowa 
387. 


20. See cases infra this note. 


[a] Exclusion of items. — (1) 
Where plaintiff, under the pleadings 
and evidence, was entitled to recover 
for permanent damages to land result- 
ing from a deposit thereon caused hy 
ihe pollution of a stream, a charge 
that the mere fact that the stream 
was polluted would not give plaintiff 
a cause of action, unless the purity of 
the waters was greatly impaired as a 
result thereof, was properly refused, 
as confining plaintiff's right to recover 
to a mere pollution of the water to 
the extent of impairing its purity. 
Tennessee Coal, Iron & R. Co. v. Mc- 
Million, 49 So. 880, 161 Ala. 130. (2) 
A charge stating there was no evi- 
dence that defendant brought about 
the condition decreasing the value 
of the land other than plaintiff’s mill 
site was properly refused where the 
entire tract was bought and treated as 
a whole. Cook v. Town of Mebane, 
1310S. 3.740791 SEN. Coad. 


[b] Damages prior to purchase by 
plaintiff—Refusal of an instruction 
that plaintiffs could recover damages 
only for depreciation in value of their 
land by pollution of stream after they 
purchased land was erroneous. 
Masonite Corporation vy. Burnham, 
(Miss.) 146 So. 292. 


21. American Tar Products Co. v. 
Jones; 86°S0. 1138) 17 Adar Apps: 491% 


22. Tennessee Coal, Iron, ete., Co. 
v. Wilhite, 100 So. 135, 211 Ala. 195. 


23. Haynor v. Excelsior Springs 
ight, ete, Co., LOS ISiwe 580) eneo 
Mo.App. 691. 


For later cases, developments and changes in the law see Annotatious, same title and section number, 


+s Digs 


§§ 144-146] 


misleading,?4 


[§ 145] (8) Verdict and 
awarded.?° 


cial findings of the jury.®? 


[§ 146] ¢c. Relief in Equity**—(1) In General. 


24. Corona Coal Co. v. Corry, 96 
So. 581, 209 Ala. 503; American Tar 
Products Co. v. Jones, 86 So. 113, 17 
Ala.App. 481; Yolande Coal & Coke 
Co. v. Pierce, 68 So. 563, 12 Ala.App. 
431 [cert den-69 So. 1021, 193 Ala. 
687]; Hollenbeck v. Marion, 89 N.W. 
210, 116 Iowa 69; Chapman v. Amer- 
ican Creosoting Co., 286 S.W. 837, 220 
Mo.App. 419. 


[a] Instructions held involved and 
muisleading.—(1) In an action for 
damage to land from pollution of a 
stream by discharge of water used in 
the manufacture of coal tar products, 
an instruction that if the jury find 
from the evidence that plaintiffs had 
suffered all the damages that they 
have suffered in 1916, and that they 
have recovered therefor in previous 
suits, then they cannot recover in 
this case, was properly refused as in- 
volved and misleading. American 
Tar Products Co. v. Jones, 86 So. 113, 
17 Ala.App. 481. (2) An instruction 
was misleading in not clearly limit- 
ing damages for pollution of a well 
and a spring to those accruing with- 
in five years prior to suit. Chapman 
v. American Creosoting Co.,.286 S.W. 
837, 220 Mo.App. 419. (3) An instruc- 
tion was misleading in not instruct- 
ing as to what facts constitute neg- 
ligence causing pollution of a well 
and a spring. Chapman y. American 
Creosoting Co., supra. 


[b] Instruction held clear.—The 
use of the word “destroying” in an 
instruction that ‘‘the plaintiff claims 

. defendant company has per- 
‘manently damaged her by lessening 
or destroying the market value of her 
land, because of the poisoning and 
contaminating or polluting of the 
water’ was held not to mislead the 
jury, and to have been understood as 
meaning that a recovery was sought 
for injuries to the freehold which 
lessened its value and not for the lit- 
eral destruction of its entire value. 
Pelham Phosphate Co. v. Daniels, 94 
S.E. 846, 21 Ga.App. 547. 


25. American Tar Products Co. v. 
Jones, 86 So. 113, 17 Ala.App. 481. 


26. Tutwiler Coal, etc., Co. v. Nich- 
ols, 39 So. 762, 145 Ala. 666, 146 Ala. 
364, 119 Am.S.R. 34. 

27. Haynor v. Excelsior Springs 
Light, ete., Co., 108 S.W. 580, 129 Mo. 
App. 691; Bernard v. Whitefield Tan- 
ning Co. 101 A. 439, 78 N.H. 418. 


[a] Thus, in an action for damag- 
es from poliution of a river by an- 
thrax germs from a tannery, the is- 
sue of “whether turning the tannery’s 
general waste into the stream was a 
reasonable exercise of defendant’s ri- 
parian rights should not be submit- 
ted, but only the issue of negligence, 
unless plaintiff proves damage from 
the exercise of a right claimed as ap- 
purtenant to defendants’ riparian 
ownership. Bernard v. Whitefield 
Tanning Co., 101 A. 439, 78 N.H. 418. 


28. Hollenbeck v. Marion, 89 N.W. 
210, 116 Iowa 69. 

29. Judgments generally see Judg- 
ments 33 C.J. p 1042. 


nor should they be argumentative.?® 
Instructions should not be abstract.2¢ 
in issue should not be instructed upon,?? nor should 
issues on which there is no evidence in support.?* 


Judgment.?° 
pleadings and proof should sustain the judgment 
The verdet should not be excessive.*! 
A general verdict must not be inconsistent with spe- 
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Injunction is a proper remedy to prevent a threat- 
ened pollution of a watercourse,** or to stop the fur- 
ther continuance of a nuisance consisting in such pol- 
Jution,?® and this remedy is available, although re- 
dress might be had by abatement of the nuisance 
or an indictment,*® or by action at law.** 
granting or refusing of an injunction rests in each 
ease on the sound discretion of the court, exercised 
according to the recognized principles of equity,*® 


The 


and plaintiff must not ‘only show the pollution of the 


Verdict and findings of jury gen- 
erally see Trial §§ 846-979. 


30. See case infra this note. 


[a] Judgment held proper.—Peti- 
tion and proof in an action for pol- 
luting a stream, establishing damage 
to a pasture greater than the judg- 
ment awarded, sustained the judg- 
ment. Gulf, C. & S. F. Ry. Co. v. Dun- 
man, (Tex.Civ.App.) 15 S.W.(2d) 1053 
[aff (Commn.App.) 27 S.W.(2d) 116, 
U2 PASTURE SO 


31. See case infra this note. 


[a] Werdict held not excessive.— 
A verdict of one thousand eight hun- 
dred fifty dollars for pollution of a 
stream flowing through  plaintiff’s 
land was not excessive, in view of 
evidence of decrease in rental value 
of the premises and installation of 
pipes connecting with a city water 
system at a cost of over one thousand 
one hundred twenty seven dollars to 
plaintiff. Latonia Refining Corpora- 
tion v. Dusing, 55 S.W.(2d) 23, 246 
Ky. 328 

32. Village of Orrville v. Goch- 
nauer, 183 N.B. 391, 43 Ohio App. 422, 

[a] General verdict and special 
finding held consistent.—A jury’s an- 
swer that they did not consider rental 
value was not inconsistent with a 
general verdict for damages for pollu- 
tion of the stream, in view of other 
findings. Village of Orrville v. Goch- 
nauer, 183 N.E. 391, 43 Ohio App. 422. 

33. Generally sce Injunctions 32 C. 
Jugal 

Lawfulness of act or business as 
permitting continuance of nuisance 
see Nuisances § 23. 

34. Missouri v.. Illinois, 21 S.Ct. 
331, 180 U.S. 208, 45 L.Ed. 497; Co- 
lumbia Ave., etc., Trust Co. v. Georgia 


Prison Commission, 92 F. 801; Mc- 
Donough v. Russell-Miller Milling 
Co., 165 N.W. 504, 38 N.D. 465. 

fa] Tllustration—Where a_ city 


threatens to transport large quanti- 
ties of sewage and other refuse, daily, 
by artificial means, and through an 
unnatural channel, into a stream 
which furnishes the water supply of 
inhabitants of an adjoining state, 
with the effect of poisoning the wa- 
ter and also injuriously affecting that 
portion of the bed of the river which 
lies within the confines of such state, 
this entitles that state to maintain a 
suit for equitable relief in advance of 
any actual injury sustained thereby. 
Missouri v. Illinois, 21 S.Ct. 331, 180 
U.S. 208, 45 L.Ed, 497. 

35. U.S.—Thropp v. Harpers Fer- 
ry Paper Go.,°142 F:.690, 74 -C.C.A. 22; 
Indianapolis. Water Co. v. American 
Strawboard Co., 57 F. 1000; Woodruff 
v. North Bloomfield Gravel Min. Co., 
18 F. 753, 9 Sawy. 441. 

Cal.—Peterson v. Santa Rosa, 51 P. 
557, 119 Cal. 387; Glassell v. Verdugo, 
41 P. 403, 108 Cal. 503. 


Conn.—Lawton v. Herrick, 76 A. 
986, 83 Conn. 417; Platt v. Waterbury, 
Apa Lot eta Oot. ‘bols, vi. ATM iouey. 
335, 48 L.R.A. 691. 


stream, but he must further ‘establish facts entitling 


Tll.—Kewanee v. Otley, 68 N.E. 388, 
204 Ill. 402. 


Mda.—wWest Arlington Imp. Co. ve 
hae Hope Retreat, 54 A. 982, 97 Md. 


Mass.—Harris v. Mackintosh, 133 
Mass. 228; Merrifield v. Lombard, 13 
Allen 16, 90 Am.D. 172. 


Mo.—Fischer v. Missouri Pac. R. 
Co.; 115, SOW. 477; 135 .Mo. App. 3T. 


N.J.—Worthen v. White Spring Pa- 
per Co., 70 A. 468, 74 N.J.Eq. 647 [aff 
78 A..1135, 75 N.J.Hq. 624]; Beach v. 
Sterling Iron, etc., Co., 38 A. 286, 54 
N.J.bo:? 65, Latt 410 Al tad 755: Ned Be: 
824]; Holsman v. Boiling Spring 
Bleaching Co., 14 N.J.Eq. 335. 


N.Y.—Sammons v. Gloversville, 81 
N.Y.S. 466, 81 App.Div. 332. 


N.D.—McDonough v. Russell-Miller 
revaiees Co:; 1652 N.W. 504," 38) N.D. 


Pa.—Keppel v. Lehigh Coal, 
Cos. 50 VAL3025.-200"° Pa 649°" Sloane ve 
James, 13 Pa.Super. 399; Bennis v. 
Free Hospital for Poor Consumptives, 
23 Pa.Dist. 971;. Rarick v. Smith; 17 

ParCo: 627% Rudolph v. Dobson & 
Schofield, 1 Montg. Co. 197. 


R.I.—Richmond Mfg. Co. v. Atlan- 
tic De Laine Co., 10 R.I. 106, 14 Am. 
R. 658. 


Tex.—Teel v. Rio Bravo Oil Co., 
104 S.W. 420, 47 Tex.Civ.App. 153. 


Va.—Shoffner v. Sutherland, 68 S. 
BE. 996, 111 Va. 298. 


Wash.—Aberdeen v. Lytle Logging, 
etc., Co., 108 P. 945, 58 Wash. 368. 


Eng.—Pennington v. Brinson Hall 
Coal Co., 5 Ch.D. 769; Atty.-Gen. v. 
Bradford Canal Co.,.L.R. 2 Eq. 71; 
Goldsmid v. Tunbridge Wells Imp. 
Comv’rs,. Rls. 16i Mail Rae be 
349]; Wood v. Sutcliffe, 2 Sim.N.S. 
163, 42 Eng.Ch. 163, 61 Reprint 303; 
Atty.-Gen. v. Birmingham, 4 Kay & J. 
528, 70 Reprint 220. 


N.B.—Nepisiguit Real Est., ete., Co. 
v. Canadian Iren Corp., 42 N.B. 387. 


36. West Virginia Pulp & Paper 
Co. v. Cheat Mountain Club, 212 F. 
S829: -CiCr Ay 495 fiafl)i205) iB) Oda 
ola v. Paterson, 42 A. 749, 58 N.J. 

is Commonwealth v. Kennedy, 
St Ne 605, 240 Pa. 214, 47 L.R.A.N.S. 
673; Rarick v. Smith, 17 Pa.Co. 627. 


[a] State-——The existence of a 
remedy by criminal prosecution for 
the pollution of waters by sewage 
does not deprive the commonwealth 
of its right to enjoin as a public nui- 
sance the discharge of such sewage 
into the waters of a stream. Com- 
monwealth v. Kennedy, 87 A. 605, 240 
Pa. 214, 47 L.R.A.N.S. 673. 


87. Bennis v. Free Hospital for 
Poor Consumptives, 23 Pa.Dist. 971; 
Rarick v. Smith, 17 Pa.Co. 627. 


38. Lawton v. Herrick, 76 A. 986, 
83 Conn. 417. 


Right of court to exercise discre- 
tion in suit to enjoin nuisance gener- 


etc., 


‘ally see Nuisances § 374. 
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him to such relief under the equitable principles gen- 
erally applicable to injunctions.*® As a general rule, 
the use of a stream in such a manner as materially 
to foul and adulterate its water will be enjoined,*® 
provided the injury is a recurring and continuing 
one,*? and the stopping of the acts complained of will 
restore or tend to restore plaintiff to the enjoyment 
of his rights,*? and particularly where defendant, be- 
fore building his plant, gave explicit assurance to 
plaintiff that he would avoid polluting the stream,**® 
or, in the case of pollution by mine water diverted 
from its natural outlet and by artificial means dis- 
charged into a stream which does not form the natu- 
ral drainage of the mine, where it does not clearly 


39. McDonough v. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465; 
Wood vy. Sutcliffe, 2 Sim.N.S. 163, 42 
Eng.Ch. 163, 61 Reprint 303. 

40. U.S.—West Virginia Pulp & 
Paper Co. v. Cheat Mountain Club, 
ioe L: 313) 129) 'C.CSAS 49° Tati 2059: 

Cal.—Joerger v. Pacific Gas & Elec- 
tric. Co. 276° PRP; lol, 207 Cal. 8! 

Tll.—Kewanee y. Otley, 68 N.E. 388, 
393, 204 Ill. 402; City of Springfield 
v. North Fork Outlet Drainage Dist., 
249 Ill.App. 133. 

Md.—Caretti v. Broring Bldg. Co., 
132 A. 619, 150 Md. 198, 46 A.L.R. 1. 

N.Y.—New York City v. Blum, 101 
N.E. 869, 208 N.Y. 237. 

N.C.—Anderson v. Waynesville, 164 
S.E. 5838, 203° N.C. 37. 

Pa.—Bennis v. Free Hospital! for 
Poor Consumptives, 23 Pa.Dist. 971; 
Com. v. Mars Borough, 23 Pa.Dist. 
207; Wanamaker v. Bushnell, 22 Pa. 
Dist. 926. 


Va.—McKinney v. Trustees of Hm- 
ory and Henry College, Inc., 86 S.F. 
Wd 2 day Via. 7.6.0, 

Wash.—Aberdeen v. Lytle Loggii = 
etc., Co., 108 P. 945, 58 Wash. 368. 


Eng.—Stollmeyer v. Petroleum De- 
velopment Co., [1918] A.C. 498 n; 
Stollmeyer v. Trinidad Lake Petrole- 
UM yoo. LLolsi. AcC. 4853), Young. v. 
Bankier Distillery Co., [1893] A.C. 
691 (per Lord Macnaghten); Clowes 
v. Staffordshire Potteries Waterworks 
Co, GR 8-Ch, 125; Pennine toni. 
Brinsop Hall Coal Co., 5 Ch.D. 769. 


Ont.—Hunter v. Richards, 28 Ont. 
L. 267, 3 Ont.W.N. 1432, 22 Ont.W.R. 
408 [aff 26 Ont.L. 458, &§ Dom.L.R. 


116, 2 Ont.W.N. 855, 18 Ont. W.R. $13]. 


fa] Rule well stated.—‘‘Any use 
that materially fouls and adulterates 
the water, or the deposit or discharge 
therein of any filthy or noxious sub- 
stance, that so far affects the water 
as to impair its value for the ordinary 
purposes of life, will be deemed a 
violation of the rights of the lower 
riparian proprietor, and for which he 
will be entitled to redress. Anything 
that renders the water less whole- 
some than when in its ordinary nat- 
ural state, or which renders it of- 
fensive to taste or smell, or that is 
naturally calculated to excite dis- 
gust in those using the water for the 
ordinary purposes of life, will con- 
stitute a nuisance, and for the re- 
straint of which a Court of equity 
will interpose.” Mayor and City 
Council of Baltimore v. Warren Mfg. 
Co., 59 Md. 96, 109 [quot Trevett v. 
Prison Ass’n of Virginia, 36 S.E. 373, 
376,98 Va. sez, 8 Am-.S.R. (727, 50 
L.R.A. 564 (quot McKinney v. Trus- 
tees of Emory and Henry College, 
MC SG Se Ri LL yin Bel Cn pilslat) WVide)2l.0l3:) I). 
See to same effect Joerger v. Pacific 
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cur.*? 


Gas & Electric Co., 276 P. 1017, 1025, 
207 Cal. 8. 


[b] Injunction granted against: 
(1) Discharge of sewage into a 
stream. Caretti v. Broring Bldg. Co., 
132 A. 619, 150 Md. 198, 46 A.L.R. 1; 
Anderson v. Town of Waynesville, 
164.S.E. 583, 203 N.C. 37; Bennis v. 
Free Hospital, 23 Pa.Dist. 971; Com- 
monwealth v. Mars Borough, 23 Pa. 
Dist. 207; Wanamaker v. Bushnell, 
22 Pa.Dist. 926; McKinney v. Trus- 
tees of Emory and Henry College, 
ine: 861-S- Elia l Lops iG wa. 17685 § 162) 
Maintenance by a lumber company of 
a bridge across a stream in such a 
condition as to pollute the water 
when hauling logs over the bridge, 
where the bridge could be lifted at 
a trifling expense and thereby obvi- 
ate the pollution. City of Aberdeen 
v. Lytle Logging & Mercantile Co., 
108 P. 945, 58 Wash. 368. (3)%Pok 
lution of a stream by a landowner 
conducting certain lumbering opera- 
tions thereon so as to destroy a fish 
hatchery of a lessee of forest land 
for hunting and fishing. West Vir- 
ginia Pulp & Paper Co. v. Cheat 
Mountain Club, 212 F. 373, 129 C.C.A. 


| 49 fat 205° ES 195]. 


[c] Duck pond.—The owner of a 
duck pond which polluted a stream 
into which its waters escaped by 
back flowing and overflowing is prop- 
erly enjoined from maintaining on 
his premises ducks or other water 
fowls unless he will permit a lower 
riparian owner to prevent the pollu- 
tion by cleaning the pond and putting 
a filter at its outlet. City of New 
x ORK v. Blum, 101 N.E: 869, 208 N.Y. 

4. 


41. U.S.—Collins Mfg. Co. v. Wick- 
wire Spencer Steel Co., 14 F.(2d) 871. 


Ark.—Meriwether Sand & Gravel 
Sop v. State, 26 S.W.(2d) 57, 181 Ark. 


Conn.—Lawton v. Herrick, 76 A. 
986, 88 Conn. 417. 


Eng.—Wood v. Sutcliffe, 2 Sim.N.S. 
1638, 42. Eng.Ch. 163, 61 Reprint 303. 


Can.—Chicoutimi Pulp Co. vy. Price, 
39 Can.S.C. 81. 


[a] Remedy at law inadequate.— 
(1) “To remit them (the parties) to 
their remedy at law would result in 
unnecessary expense and inconven- 
ience to the litigants, and lead to a 
multiplicity of suits. ‘The remedy 
at law, to be adequate and complete, 
and attain the full end and justice 
of the case, must reach the’ whole 
mischief, and secure the whole right 
of the party in a perfect manner, in 
preesenti and in futuro.’”’ Meriweth- 
er Sand & Gravel Co. v. State, 26 S.W. 
(2d) 57, 181 Ark. 216, 227. (2) “The 
privilege of bringing a multitude of 
actions for damages as they succes- 
sively are inflicted is not an adequate 
remedy at law.’’ Lawton y. Herrick, 
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appear that the natural conditions make it imprac- 
ticable to discharge the water in any other way, or 
that the expense of doing so would be so great as 
substantially to deprive the mine owner of the use 
of his property.** 
constitute a ground for injunction,*® nor do past 
acts or resulting injuries*® unless it appears that the 
acts or injuries shown will probably continue or re- 
Thus an injunction will be denied where, at 
the time of the suit, defendant has taken steps where- 
by the pollution is prevented.*® 
er’s use of the stream is reasonable and does not pol- 
lute it to such a degree as to render it unfit for manu- 
facturing, mechanical, or domestic purposes, he will 


Isolated acts of pollution do not 


If a riparian own- 


76 A. 986, 989, 83 Conn. 417. 


42. Wood v. Sutcliffe, 2 Sim.N.S. 
163, 42 Eng.Ch. 1638, 61 Reprint 303. 


43. Smith yv. Staso Milling Co., 18 
F.(2d) 736. 


44. McCune v. Pittsburgh & Balti- 
more Coal Co., 85 A. 1102, 238 Pa. 83. 


45. Windfohr v. Johnson’s Estate, 
(Tex.Civ.App.) 57 S.W.(2d) 2155 
ee Pulp’ Co. vy. Price, 39 Cant 


[a] TIllustration.—A landowner is 
not entitled to an injunction against 
the operation of an oil well producing 
salt water, which occasionally over- 
flowed defendants’ reservoirs and 
reached plaintiffs’ land. Windfohr 
v. Johnson’s Estate, (Tex.Civ.App.) 
57 S.W.(2d) 215. 


46. McDonough v. Russell-Miller 
ine. Co:; 165t=N. We 5045) SS Nes 


47. Worthen v. White Spring Pa- 
per Co., 70 A. 468, 74 N.J.Eq. 647 [aff 
78 A. 1135, 75 N.J.Eq. 624]; McDon- 
ough v. Russell-Miller Milling Co., 
165 N.W. 504, 38 N.D. 465. 


fa]. Thus a lower riparian propri- 
etor, instituting a suit to enjoin an 
upper proprietor from polluting the 
waters of a stream, was entitled to 
the relief demanded, although the 


upper proprietor had installed appli-’ 


ances to prevent pollution, especially 
where such appliances were liable to 
give way, since without injunctive 
relief the upper proprietor might dis- 
continue the use of the safety de- 
vices, and permit injury to the lower 
proprietor. Worthen v. White Spring 
Paper Co., 70 A. 468, 74 N.J.Eq. 647 
[afi 78 A. 1135, 75 NiJ.Biq. 624]: 


48. Otaheite Gold & Silver Min. & 
Mill Co. v. Dean, 102 F. 929; Driscoll 
v. American Hide & Leather Co., 170 
Nov. S221, L022) Mise. 612" Tatty 1 70mNe 
Y.S. 1076, 184 App.Div. 916]. 


[a] TIllustrations.—(1) Where ex- 
pert testimony shows that a stream, 
although formerly polluted, is not 
now polluted, due to improved meth- 
ods of handling the polluting matter, 
and testimony of laymen as to its. 
condition is conflicting, and the con- 
Sequences of an injunction would 
amount to a public calamity, it will 
be denied. Driscoll v. American Hide 
& Leather Com tol NY. Sh 2 eae 
Misc. 612 [aff 170 N.Y.S. 1076, 184 
App.Div. 916]. (2) Where an upper 
ore mill had permitted tailings to 
float down the stream, which if con- 
tinued might prevent a lower mill 
from operating, but at the time of the 
commencement of suit was not doing 
so, and had built several reservoirs 
whereby such tailings could in the 
future be impounded, injunction will 
be denied. Otaheite Gold & Silver 
Min. & Mill Co. v. Dean, 102 F. 929. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 146-149] 


not be enjoined.*® The court will not, at the in- 
stance of the attorney-general, restrain a mill or fac- 
tory from a use which pollutes a stream somewhat 
where the lower riparian owners do not complain of 
such use and most of them are dependent on the op- 
eration of the mill or factory for their support.®° 


Protection of ditch. One who owns a ditch with- 
out a water right may protect it from injury.*! 


[§ 147] (2) Determination of Right at Law.52 
Although in a few jurisdictions before a final order 
of injunction can be decreed the existence of the 
pollution as a nuisance must be established by a 
jury,°* as a general rule it is not a condition preced- 
ent that the rights of the complainant should first 
have been established by an action at law.®4 In case, 
however, the existence of a nuisance from the pollu- 
tion is established by the verdict of a jury the party 
injured is entitled as a matter of right to an injunc- 
tion to prevent its continuance.®®> Of course, the 
establishment by an action at law of the fact of a 
nuisance from the pollution of a stream is not a bar 
to a proceeding in equity for an injunction.®® 

[§ 148] (8) Injury—(a) Necessity for. Al- 
though there is some authority to the effect that the 
damages sustained must be substantial in order to en- 
title: plaintiff to an injunction,®* the general rule is 
that it is not necessary that any actual damage 
should have been inflicted,®® but that it is sufficient if 
the pollution is so potential for harm that injury can 
result.°® Thus, if the pollution is calculated to found 
a claim which may ripen into an adverse right,®° an 


49. Townsend v. Bell, 60 N.E. 757, 


167 N.Y. 462. 468; 


8 Mont. 389; 
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Iron Co. v. Dye, 6 So. 192, 87 Ala. 
McCauley v. McKeig, 21 P. 22, 
Packwood v. Mendota 
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injunction will be granted, even though the damages 
are slight.°1 However, if the pollution of the stream 
does not cause plaintiff any damage,*? as where the 
proximate cause of any injury he may suffer is due 
to his own actions,** it is proper for the court to re- 
fuse to grant an injunction. 


Imminence of danger. An injunction will not be 
granted to restrain an apprehended future pollution 
of a watercourse where the danger is contingent and 
probable, not certain, immediate, and imminent.®* 


[§ 149] (b) Relative Injury.*® In some jurisdic- 
tions the court, in deciding whether to grant or re- 
fuse an injunction, cannot consider the balance of 
convenience, or of advantage or disadvantage, to 
plaintiff and defendant and the public at large of 
defendant’s use of the stream.®® In others, in con- 
sidering whether to enjoin a business enterprise from 
polluting a stream, the courts recognize the impor- 
tance of business enterprises.°7 They will not over- 
look the needs of important manufacturing inter- 
ests®® nor hamper them for trifling causes.°® Thus, 
where such enterprises are established at the only 
place where it is practicable to operate them, and 
they are conducted in the only practical manner, 
their right to operate will not be destroyed for trivial 
causes or for slight damage resulting to others,’° 
and if the damage which will result to defendant 
from an injunction is much greater than any injury 
to plaintiff from the pollution such state of facts 
will warrant a refusal of the application for injune- 
tion.‘ However, substantial injury to lower riparian 


79 Am.S.R. 643 [rearg den 59 N.E. 
1131, 165 N.Y. 617]; Wanamaker v. 
Bushnell, 22 Pa.Dist. 926. 


Subjection of right to purity of wa- 
ter to reasonableness of use see supra 
§ 118. 

50. Peo. v. Elk River Mill, etc., 
Co., 40 P. 531, 107 Cal. 221, 48 Am.S. 
R. 125. 

51. Stocker v. Kirtley, 59 P. 891, 
6 Idaho 795. 

Right of action to enjoin injury to 
irrigating ditch by filling up with 
débris see infra § 1048. 

52. In suit to enjoin nuisance gen- 
erally see Nuisances § 384. 

Permanent injunction where plain- 
tiff’s right doubtful or his title in dis- 
pute generally see Injunctions § 15. 


- 53. Anderson v. Town of Waynes- 
Ville, 164 S.E. 583, 203 N.C. 37. 


54, Kewanee v. Otley, 68 N.E. 388, 
204 Ill. 402; Dwight v. Hayes, 37 N.E. 
218, 150 Ill. 273, 41 Am.S.R. 367; Rar- 
ick v. Smith, 17 Pa.Co. 627; Getting 
v. Union Imp. Co., 7 Kulp (Pa.) 493. 
Contra Norristown Woolen Co. ‘v. 
Taubel, 28 Pa.Co. 194. 

55. Williams v. Haile Gold Mining 
Cor6609, He 117.35) SC... 


56. Kewanee v. Otley, 68 N.E. 388, 
204 Ill. 402. 


57. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 
216. 

{a] Substantial injury.—Pollution 
of a trout stream running through a 
farm constitutes substantial injury. 
Meriwether Sand & Gravel Co. Vv. 
State, 26 S.W.(2d) 57, 181 Ark. 216. 

[b] Mining company.—(1) A min- 
ing company will not be enjoined 
from its use of water for mining pur- 
poses because the operation pollutes 
a stream below, to the injury of an- 
other, where it appears that the in- 
jury is not a material one. Clifton 


Coal & Coke Co., 146 P. 163, 84 Wash. 
47, L.R.A.1915D 1911. (2) Where it 
appears that an appropriator of wa- 
ter for placer mining runs sand, grav- 
el, and tailings into the creek and up- 
on the land of a subsequent purchas- 
er, but that this is not due to any 
cause not a necessary incident to the 
use of the water in placer mining, and 
also that no damage results to the 
owner. of the lands, equity will not 


enjoin such use of the water. Mc- 
Cauley v. McKeig, supra. 
58. N.J.—New Jersey Board of 


Health y. Phillipsburg, 91 A. 901, 83 
ede 402 [aff 96 A. 62, 85 N.J.Ea. 
N.Y.—Storm King Paper Co. v. 
Hirth’ Carpet -Co“ort2) Nveyv<Ss 33), -184 
App.Div. 514; Mann v. Willey, 64 N. 
Y.S. 589, 51 App.Div. 169 [aff 61 N. 
EB. 1131, 168 N.Y. 664]; Townsend v. 
Bell, 17 N.Y.S. 210, 62 Hun 306. 
Eng.—Crossley v. Lightowler, L. 
R. 2 Ch. 478; Jones v. Llanrwst Ur- 
ban Council, [1911] 1 Ch. 393; Pen- 
nington v. Brinsop Hall Coal Co., 5 
Ch-D. 769. 
Ay aera John v. Barker, 3 N.B.Eq. 
Ont.—Crowther v. Cobourg, 1 Dom. 
Ue 40, 3 Ont.W.N. 490, 20 Ont. W.R. 


59. 
Carpet Co., 
Div. 514. 

60. Strobel v. Kerr Salt Co., 58 N. 
RF. 142, 164 N.Y. 308, 51-L.R.A. 687, 
79 Am.S.R. 643 [rearg den 59 N.E. 
1131, 165 N.Y. 617]; Wanamaker v. 
Bushnell, 22 Pa.Dist. 926; Young v. 
Bankier Distillery Co., [1893] A.C. 691 
(per Lord Macnaghten). 

61. Strobel v. Kerr Salt Co., 58 N. 
BE. 142, 164 N.Y. 303, 51 L.R.A. 687, 


Storm King Paper Co. v. Firth 
172 N.Y.S. 338, 184 App. 


62. Glenn v. Crescent Coal Co., 
I40— SW. 43.5145 cy, P37, Vor aalukteAS 
N.S. 197. 


63. Glenn v. Crescent Coal Co., 
supra. 
[a] Tllustration.—Where, in an 


action for injury to land caused by 
polluted water of a stream running 
through the land, the evidence showed 
that, so long as the water course re- 
mained open, the owner suffered no 
damage to his land, but that he per- 
mitted the water course to become 
clogged, causing the water to over- 
flow, with knowledge that it was pol- 
luted, the refusal to grant an injunc- 
tion réstraining the pollution was 
justified. Glenn v. Crescent Coal Co., 
140 S.W. 48, 145 Ky. 187, 37 L.R.A. 
N.S. 197. 

64 Hutchinson y. Delano, 
740, 46 Kan. 345. 

65. Relative convenience and in- 
jury as affecting right to injunctions 
generally see Injunctions §§ 64, 65. 


66. Williams v. Haile Gold Mining 
Co.5 66 SIRS AmlTWaS Se Sted? 


67. Meriwether Sand & Gravel Co. 
Pere tates 26S WAC ZOD) One doi hice 


68. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216. 


69. Meriwether Sand & Gravel Co. 
v. State, supra. 


70. Meriwether Sand & Gravel Co. 
v. State, supra. 


71. Monroe Carp Pond Co. v. Riv- 
er Raisin Paper Co., 215 N.W. 325, 240 
Mich. 279; Windfohr v. Johnson’s Es- 
tate, (Tex.Civ.App.) 57 S.W.(2d) 215; 
Wood v. Sutcliffe, 2 Sim.N.S. 163, 42 
Eng.Ch. 163, 61 Reprint 303; i 
v. Claude, 16 Can.S.C. 575 [aff 4 
Montr.Q.B. 197, on op of Dorion, C.J.]. 
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property will not be permitted for the purpose of 
enabling a new and great industry to flourish.’? Oil 
fields will not be abolished and annihilated by an 
injunction against the pollution of streams by oil 
wells, it being impossible to abate the pollution and 
at the same time operate the oil wells.7* 


[§ 150] (4) Defenses—(a) In General. It is no 
defense to a suit to enjoin the pollution of a stream 
that the business engaged in by defendant is a law- 
ful and useful one which is being conducted in a 
proper and customary manner,’* or that plaintiff 
bought the property with knowledge of the existing 
conditions as to the pollution of the stream,’ or 
by showing that plaintiff’s motive in purchasing his 
land was bad,*° or that others’ or even plaintiff"* 
contribute to the pollution of the stream; nor is it 
any defense that the pollution of the stream does not 
unfit it for the use to which plaintiff has actually 
put it,”® or that plaintiff can procure pure water from 
another souree,®®° except, however, that the opera- 
tion of a carefully and well conducted 01] well will 
not be enjoined because it pollutes a stream to the 
injury of another if if appears that such person 
may obtain water suitable for his purposes from 
another convenient source, or at a reasonable and 
ascertainable expense may make the water of the 
stream suitable therefor.*t Also, plaintiff’s right 
to an injunction is not affected by the difficulties of 
complying with it on the part of defendants, provid- 
ed it is within the limits of physical possibility ;%? 
nor, it has been held, does the fact that to enjoin the 
continued discharge of sewage into a stream will 
cause hardship on the persons enjoined and menace 
their health and that of others operate to prevent 
the issuance of the injunction,®* but in this connec- 
tion the right which the courts ordinarily have to 


[a] Injury held disproportionate. 
—Where defendant’s investment in} 191. 
paper mills polluting the stream was 79. 
fifteen million dollars and the loss to 
plaintiff was twenty-three thousand N.Y. 664]. 
dollars. Monroe Carp Pond Co. v. 
River Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279. 

72. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216; 
Whalen v. Union Bag & Paper Co., 82. 
101 N.E. 805, 208 N.Y. 1. 


73. Sussex Land & Live Stock Co. [a] 


WATERS 


Mt. Hope Retreat, 54 A. 982, 97 Md. 


80. Brown v. Gold Coin Min. Co., 91. 
SOPs ool 48 Ore 27. 


81. Salem Iron Co. v. Hyland, 77 [a] 
NE. 751,74 Ohio St. 160: 


_Cilly v. Cincinnati, 7 Ohio Dec. 
(Reprint) 344, 2 Cinc.L.Bul. 135. 


What constitutes impossibili- | Coin Min. Co., 


[$§ 149-152 


refuse an injunetion because of the disproportionate 
injury which would result to the parties must be 
considered.*# 


[§ 151] (b) Laches. The court may refuse to 
erant an injunction restraining the pollution of a 
stream because of laches by plaintiff in the com- 
mencement of the suit.8° Ordinarily, however, un- 
less by delay the legal rights of plaintiff are lost 
and defendant acquires by prescription a right to 
pollute the stream,**® his remedy of injunction is not 
lost by mere lapse of time.8* In addition, it is es- 
sential that there be acquiescence in the pollution 
or lack of diligence in seeking a remedy,** and so 
his right to such relief is not lost by delay in the 
commencement of suit until after the fact of in- 
jury became apparent.*® 


[9 152] (c) Estoppel. To estop a riparian owner 
from enjoining another against the pollution of a 
stream the latter must have expended money or labor 
in making permanent and valuable improvements 
pursuant to an agreement of the parties with rela- 
tion to the exercise of a right or easement therefor 
in the former’s lands®® or some joint participation 
of the parties in the enterprise from which a license 
to pollute the stream may reasonably be inferred.®* 
The fact that complainant knew defendant was con- 
structing or enlarging his plant and did not object 
thereto will not estop complainant®? unless defend- 
ant informed complainant that he was building or 
enlarging his plant and that it would cause the stream 
to be polluted and complainant acquiesced, in which 
ease he will be estopped.°? Also, where such a com- 
plainant did not, by any action or representation on 
his part, induce a third person to purchase the prop- 
erty he is not estopped to bring a suit to enjoin such 
purchaser from polluting the stream.°# 


v. Paterson, 42 A. 749, 58 N.J.Eq. 1; 
Wanamaker vy. Benzon, 63 Pa.Super. 


Mann vy. Willey, 64 N.Y.S. 589, | 401. 
51 App.Div. 169 [aff 61 N.B. 1131, 168 


90. Brown y. Gold Coin Min. Co., 
86 2. 360) 48 Or 2H ie 
Brown v. Gold Coin Min. ‘Gen 
supra. 
Joint participation.—(1i) The 
relation of master and servant does 
not constitute the joint participation 
in a common enterprise necessary to 
raise an estoppel. Brown v. Gold 
86 P. 36h. 48 OTe 


v. Midwest Refining Co., 294 F. 597|ty.—It is not impossible to comply 


[aff 276 EH: 932]; Comar Oil) iGo. v. 
Hackney, 250 P. 93, 119 Okl. 285. 


74, Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216. 


75. Townsend v. Bell, 17 N.Y.S. 
210, 62 Hun 306. 
76. Townsend v. Bell, supra. 


77, (ll.—City of Springfield  v. 
North Fork Outlet Drainage Dist., 249 
TApp, 133. 

N.J.—New Jersey Board of Health 
v. Phillipsburg, 91 A. 901, 83 N.J.Hq. 
402 Laff 96 A. 62, 85 N.J.Eq. 161]. 

New Storm) icine. ePaper Com: vs 
Firth Carpet Co., 172 N.Y.S. 38, 184 
App.Div. 514. 

Eng.—Crossley v. Lightowler, L.R. 
2 Ch. 478. 

Ont.—Crowther v. Cobourg, 1 Dom. 
[.R. 40, 8 Ont.W.N. 490, 20 Ont.W.R. 
844. 

73. -West Arlington. Imp. Co. v. 


with the injunction where, although 
it is physically impossible to dispose 
of the filth, it is not impossible to 
cease creating a necessity for it.. Cil- 
ly v. Cincinnati, 7 Ohio Dee. (Reprint) 
344, 2 Cine. L.Bul. 135. 


83. Caretti v. Broring Bldg. Co., 
U3 2 As 61/9," 150! Midi. 19855546 Ac Re 1: 


84. See supra § 149. 


85. Wood v. Sutcliffe, 2 Sim.N.S. 
163, 42 Hng.Ch. 163, 61 Reprint 308. 


86. Anderson v. Town of Waynes- 
ville, 164 SiiB. 5383; 203 INC. 37, 


87. Anderson vy. Town of Waynes- 
ville, supra; Wanamaker y. Benzon, 
63 Pa.Super. 401. 


8s. Anderson v. Town of Waynes- 
ville, 164 *S.B. 583), 203) N.C. 37. 


89. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216; 
West Arlington Imp. Co. v. Mt. Hope 
Retreat, 54 A. 982, 97 Md. 191; Grey 


For later cases, developments and changes in the law see Annotations, 


(2) To create a joint participation 
sufficient to cause an estoppel, the 
party against whom the legal bar is 
asserted must have taken an active 
part in the adventure, in considera- 
tion of the anticipated benefits which 
he expected would accrue to him 
from the completion of the under- 


taking. Brown vy. Gold Coin Min. 
Co., supra. 
92. Missouri vy. Illinois, 21 


S.Ct. 331, 180 U.S. 208, 45 L.Ed. 497. 
Mo.—Schumacher v. Shawhan, 67 S: 
We aio) NONAsp pe toitioe 
ene v. Williams, 16 Hun 
Ohio.—Cilly v. Cincinnati, 7 Ohio 
Dee. (Reprint) 344, 2) Cine Ll: Buls Asoe 


Or.—Brown vy. Gold Coin Min. Co., 
86 P. 361, 48 Or. 277 


93. Schumacher v. Shawhan, 67 
SSNS. WALI as IN RoR Ngey oy 1597/83, 


94. Snow v. Williams, 16 Hun (N. 
Y.) 468 


same title and section number. 


§§ 153-155] 


[§ 153] (5) Preliminary Injunction.®® A prelim- 
inary injunction may issue where the facts are ad- 
mitted or are free from all reasonable doubt,®® or 
where plaintiff makes out a prima facie case.°* If 
the circumstances of the case are such as to warrant 
it, it is proper for the court to make such preliminary 
injunetion effective against one only of several de- 
fendants,°* and it is not necessary in such case for 
the court to decide controverted issues of fact as to 
which of sevéral defendants proximately caused the 
pollution.®® Long-continued delay in the commence- 
ment of the suit with knowledge of the pollution is 
sufficient to prevent the issuance of a preliminary 
injunetion.? 


[§ 154] (6) Parties.2 A riparian owner is enti- 
tled to an injunction restraining the pollution of a 
river or stream by an upper riparian owner,? but non- 
riparian lessees or grantees of the privilege to take 
and use water from the river or stream cannot ordi- 
narily enjoin the pollution of the stream.* Pollution 
of a private stream is an injury which only the ri- 
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parian owners can complain of, unless the public has 
aequired rights in the water through condemnation 
by a water company or unless the particular pollu- 
tion violates a statute intended for the preservation 
of the public health.° Several riparian owners may 
join in a petition as plaintiffs,® and several riparian 
owners may be joined as defendants,’ in a suit to 
restrain a pollution of the waters of the stream, but 
nonriparian owners cannot be joined as plaintiffs 
with riparian owners.® 


Intervener. A riparian owner whose lands are 
injured by the action of defendant in polluting the 
stream has such an interest in the subject matter 
of the litigation as makes it proper for him to in- 
tervene as a party plaintiff.® 


[§ 155] (7) Pleading. General rules controlling 
in proceedings to restrain nuisances generally! 
govern the sufficiency of a bill, complaint, or petition 
to enjoin the pollution of a natural watercourse.'? 
Defendant’s plea or answer should be responsive. to 
the allegations of complainant.1? Where the nui- 


tes Generally see Injunctions §§ 
16-18. 
26. Jessup, etc., Paper Co. v. Ford, 


33 A. 618, 6 Del.Ch. 52; Bear Gap Wa- 
ter Co. v. Pennsylvania, ete., Coal Co., 
61 A. 812, 212 Pa. 116; Roaring Creek 
Water Co. v. Anthracite Coal Co., 61 
PSSST 212 Par tt be 

97. Williams v. Jones, 75 S.H. 705, 
92 S:¢.. 342. 

s8. Texas Gulf Sulphur Co. v. 
State, (Tex.Civ.App.) 16 S.W.(2d) 408. 

99. Texas Gulf Sulphur Co. v. 
State, supra. 

Right to preliminary injunction 
where facts disputed generally see In- 
junctions § 18. 

1. Swan v. Adams, 
(Ont.) 220. 

2. In suits to restrain nuisances 
generally see Nuisances §§ 393-396. 

3. Yuba County v. Kate Hayes 
Min. Co., 74 P. 1049, 141 Cal. 360; Do- 
remus y. Paterson, 55 A. 304, 65 N.J. 


23. Grant’ ‘Ch. 


Eq. 711; Grey v. Paterson, 42 A. 749, 
58 N.J.Eq. 1. 
[a] County.—Suit may be brought 


by a county in its proprietary capaci- 
ty as the owner of certain real prop- 
erty to obtain a decree enjoining a 
mining company from discharging dé- 
bris into a creek to the injury of the 
property of the county. Yuba Coun- 
ty v. Kate Hayes Min. Co., 74 P. 1049, 
141 Cal. 360. 

[b] City.—Suit may be brought 
by a city to enjoin the pollution of the 
water of a stream of which it is a 
riparian proprietor. Grey v. Pater- 
son, 42 A. 749, 58 N.J.Eq., 1. 


4. Doremus vy. Paterson, 55 A. 304, 
65 N.J.Eq. 711. 


Persons entitled to relief generally 
see supra § 128. 

5. Commonwealth v. Yost, 46 A. 
845, 197 Pa. 171; Com. v. Blue Moun- 
tain Stone Co., 9 Pa.Dist.&Co. 455; 
Mountain Water Supply Co. v. Saga- 
more Coal Co., 3 Pa.Dist.&Co. 187. 

_ 6 U.S.—Norton y. Colusa-Parrott 
Min., etc.,,Co., 167, F.. 202. 

Ga.—Horton vy. Fulton, 60 S.E. 1059, 
130 Ga. 466. 

N.J.—Grey v. Paterson, 42 A. 749, 
58 N.J.Eq. 1. 

* N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 643, 
51 LRA. 687 [rearg den’59 N:H. 1131, 
165 N.Y. 617]; Chipman v. Palmer, 77 


NOY Sl, oo Amar, SObu lait Orin L i. 


Tex.—Teel v. Rio Bravo Oil Co., 104 
S.W. 420, 47 Tex.Civ.App. 153. 


7. State ex rel. Federal Lead Co. 
v. Dearing, 148 S.W. 618, 244 Mo. 25; 
Warren v. Parkhurst, 78 N.E. 579,-186 
N.Y. 45, 6 L.R.A.N.S. 1149, 9 Ann.Cas. 
512; Chipman v. Palmer, 77 N.Y. 51, 
33 Am.R. 566 [aff 9 Hun 517]. 


8. Doremus v. Paterson, 55 A. 304, 
GD INW dics eed: 


9. Houston Transp. Co. v. San Ja- 
cinto Rice Co., (Tex.Civ.App.) 163 
S.W. 10238. 

[a] Dlustration.—In a suit to re- 
strain defendants from removing 
sand bars from a fresh-water stream 
upon which plaintiff’s land abutted, 
and from which fresh water for irri- 
gation purposes was taken, an ad- 
joining landowner, who lived near 
plaintiff’s property, may intervene as 
a party plaintiff, it being to his in- 
terest to prevent the removal of the 
sand bar which obstructed the flow of 
salt water. Houston Transp. Co. v. 
San Jacinto Rice Co., (Tex.Civ.App.) 
163 S.W. 1023. 


10. See Nuisances §§ 399-403. 
11. See cases infra this note. 
[al Pleadings held sufficient.—(1) 


A bill by subriparian owners alleging 
that defendants are not only filling 
up the channel of the stream but di- 
verting it from its proper channel, 
impeding the proper flow of the 
stream, depositing large quantities of 
culm, muck, and dirt in the bed and 
on and over the legitimate banks, and 
filling up the drains and sewer chan- 
nels leading into the stream, to the 
injury not only of complainant's prop- 
erty, but as well to the health of the 
inhabitants of complainant borough, 
is sufficient in the absence of timely 
objection thereto. Fricke v. Quinn, 
41 A’ 787, 188 Pa. 474. (2) A peti- 
tion alleging that defendant: First, 
pumped hot water into a sulphur 
dome along with its codefendant; 
second, constructed artificial wells 
and ditches on its own land; and 
third, opened these wells and ditches 
thereby causing and allowing the con- 
taminated waters to flow through 
them into the creek, alleged a joint 
and several liability against both de- 
fendants. Texas Gulf Sulphur Co. v. 
State, (Tex.Civ.App.) 16 S.W.(2d) 408. 


[b] Petition held insufiicient.— 
Where the allegations in-the petition 
are not so definite and specific as to 


show clearly that waters percolating 
through a cemetery would pollute a 
stream and cause injury to plaintiff, 
they are insufficient. Farb v. Theis, 
(Tex.Civ.App.) 250 S.W. 290. ; 


[ec] Bill held not multifarious.— 
A complaint by a riparian owner to 
enjoin several upper proprietors from 
continuing to pollute a stream, alleg- 
ing that each of the owners, in the 
conduct of his separate business, de- 
posits refuse and filth in the stream 
and that the damages suffered from 
the pollution by any one defendant, 
if there were no other sources of pol- 
lution, would be nominal, but that 
from the continuous and concurrent 
trespass by all of the defendants the 
injury is great and will be irrepara- 
ble if the nuisance is continued, is not 
objectionable on the ground of mul- 
tifariousness, as commingling causes 
of action against defendants separate- 
ly, which are not good against them 
jointly and do not affect all of the 
defendants. Warren v. Parkhurst, 78 
N.E. 579, 186 N.Y. 45, 6 I..R.A.N.S. 
1149, 9. Ann.Cas. 512. 


[d] Allegations necessary.—(1) In 
an action for damages and to enjoin 
the pollution of plaintiff's fish pond 
caused by dumping garbage where it 
polluted a stream which fed the pond, 
it is essential to a good complaint to 
allege that defendants wrongfully, 
negligently, or carelessly allowed or 
permitted garbage to escape from 
the dumping ground to plaintiff’s in- 
jury. City of Newcastle vy. Harvey, 
102 N.B. 878, 54 Ind.App. 243. (2) A 
bill alleging the commission of acts 
made unlawful by statute need not 
negative any supposed right to com- 
mit the acts. Texas Gulf Sulphur Co. 
fageete (Tex.Civ.App.) 16 S.W.(2d) 


[e] Amendment alleging new 
cause.—In a suit to enjoin a lower 
riparian owner’s interference with the 
diversion of water from upper ri- 
parian land, disallowing plaintiff's 
amendment setting up defendant mar- 
ble company’s pollution of the water 
before its return to the stream is 
proper where it did not set up a cause 
of action under the usual rules gov- 
erning riparian rights. Hendrix v. 
BOR AS Marble Co., 165 S.E. 223, 175 

a. ; 


12. Nolan v. New Britain, 38 A. 
703, 69 Conn. 668. 

[a] -Illustration.—Where plaintiff 
alleges pollution of a stream by de- 
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sance is admitted and complainants state their dam- 
age as permanent, an answer failing to state whether 
the acts complained of are to be perpetual or only 
temporary, and, if the latter, for what time they 
are to continue, is fatally defective.*® 
by the state on the relation of one to abate a nuisanee, 
a complaint charging pollution of a river with of- 
fensive matter from “a large sawmill, and also a 
cookhouse, outhouses, barn, and stables, and other 
fixtures which usually accompany a sawmill,” will 
embrace as within the issues a finding that the cause 
of pollution was a hog pen and the manure pile of 


fendant, an answer alleging a use of 
the stream other than the one com- 
plained of, and asserting such use to 
be a proper one, is bad. Nolan v. 
New Britain, 38 A. 703, 69 Conn. 668. 

13. Doremus y. Paterson, 62 A. 3, 
70 N.J.Eq. 296 [aff 71 A. 1134, 71 N. 
J.Eq. 789]. 


134%. People v. Elk River Mill, 
ete., Co., 40 P. 486, 107 Cal. 214, 48 
Am.S.R. 121. 


14. In suits to enjoin nuisances 
generally see Nuisances §§ 408-414. 


15. Sandusky Portland Cement Co. 
v. Dixon Pure Ice Co., 221 F. 200, 136 
C.C.A. 610, L.R.A.1915E 1210 [cert 
den 35 S:Ct. 793, 238 U.S. 630; 59\-1. 
Ed. 1497]; French y. Chapin-Sacks 
Mfg. Co., 86 S.E. 842, 118 Va. 117. 


[a] Thus complainant must show 
that his damages are substantial and 
are caused by the upper owner’s un- 
reasonable acts. Sandusky Portland 
Cement Co. vy. Dixon Pure Ice Co., 221 
Wi 00, sel 86 CsC.A, 2610, ia, RAL 915 
1210 [cert den 35 S.Ct. 793, 238 U.S. 
630, 59 L.Ed. 1497]. 


16. French y. Chapin-Sacks Mfg. 
Co., 86)S.E. 842, 118 Var 117. 


17. Sandusky Portland Cement Co. 
v. Dixon Pure Ice Co., 221 F. 200, 136 
GION P G10. Tak. A LoLohie L210) Teert 
den 35 S.Ct. 793, 238 U.S. 630, 59 L. 
Ed. 1497]. 


18. See cases infra this note. 


[a] Comparative injury.—Evi- 
dence as to the injury which would 
ensue to defendant from the issuance 
of an injunction restraining his op- 
erations in an oil field is admissible. 
Sussex Land & Live Stock Co. v. Mid- 
west Refining Co., 276 F. 932 [aff 294 
Heo oes 


[b] Refusal to work on) premises. 
—Evidence that a witness had re- 
fused to work on plaintiff’s premises 
on account of the stench from the 
river was not admissible to prove the 
fact of the stench, but was admissi- 
ble to prove the fact that the foreman 
refused to act on that ground. Platt 
v. Waterbury, 45 A. 154, 72 Conn. 531, 
77 Am.S.R. 335, 48 L.R.A. 691. 


[ec] Affidavits on preliminary in- 
junction.—In an action to enjoin de- 
fendant from polluting a_ stream, 
statements in affidavits interposed by 
defendant in an interlocutory hearing 
that the land, title to which was in 
dispute, was a part of the estate of 
affiant’s father, that plaintiff’s land 
did not extend to the water, and that 
it was owned by affiant’s father and 
reserved by him, were not admissible 
in evidence on the ground that they 
were conclusions of the witness, an 
attempt to prove title to land by pa- 
rol evidence, and that the deeds were 
the highest and best evidence. Wil- 
son v. Green, 82 S.E. 241, 141 Ga. 790. 


{d] Barn near stream.—In an ac- 
tion to enjoin as a nuisance the dis- 
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In an action 


charge of sewage and pollution into 
a stream, evidence that a third party 
had built a barn in the rear of his 
house near the stream alleged to have 
been polluted was irrelevant, and 
should have been excluded, such third 
party not having testified in the case. 
Manning v. Webb, 72 S.E. 401, 136 
Ga. 881. 


[e] Giving conditions.—In an ac- 
tion to enjoin as a nuisance the dis- 
charge of sewage and pollution into 
a stream, it was competent to show 
by the testimony of a tenant of the 
plaintiff, who occupied lands affected 
by the alleged nuisance, that, if it 
continued, he would be compelled to 
move from the premises because of 
the nuisance and the effect it had, 
and would have, on the health of his 
family, and that he had advised his 
landlord to that effect. Manning v. 
Webb, 72 S.E. 401, 136 Ga. 881. 


{f] Damages.—(1) In an action 
for injury to land by substances con- 
tributed by several companies, ex- 
cluding evidence of compensation re- 
ceived by plaintiff from other opera- 
tors than defendant was not error. 
Slater v. Pacific American Oil Co., 300 
Ee ole 212 Cals 648. -2) In: ar suit 
in equity involving a claim for dam- 
ages to plaintiff's -pasture lands 
caused by defendant’s acts in allow- 
ing oil to escape into a stream from 
which it was carried over the land at 
time of flood, evidence as to the loss 
of prospective profits and as to the 
fair rental value was admissible, 
since the proper rule of damages is 
not determinable until all evidence 
both as to damages to profits and as 
to rental value has been introduced. 
Sussex Land & Live Stock Co. v. Mid- 
Port Te Co., 276 F. 932 [aff 294 


19. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To make out a prima facie case, thus 
making it error to grant a nonsuit. 
Manning v. Webb, 72 S.E. 401, 136 Ga. 
881. (2) To support a finding that 
private nuisance caused by discharg- 
ing liquids into creek had not been 
abated; hence injunction properly is- 
sued. Thompson v. Kraft Cheese Co. 
of California; 291. P. 204, 210 Cal, 
171. (3) Evidence showing that 
some portion of hydrocarbon sub- 
stances causing injury to plaintiff’s 
land came from the operation of de- 
fendant’s well authorized injunctive 
relief. Slater v. Pacific American Oil 
Co, 300° By i309) 2226.Cal. i648. 


{b] Evidence held insufficient.— 
(1) Evidence did not establish cause 
of action for injunction against de- 
fendant. McDonough vy. Russell- 
Miller Milling Co., 165 N.W. 504, 38 
N.D. 465. (2) Ina suit to enjoin pol- 
lution of a stream by noisome matter 
passing to it through a tile drain 
from defendants’ toilet room and 
sink, where the evidence shows that 
defendants had neither toilet room 


[§ 156] (8) Evidence.+* 
alleged pollution of a stream the burden of proof 
rests on complainant.?® 
his case by a preponderance of the evidence,'® and, 
where great hardship and expense will result from 
enjoining defendant, the injury to complainant and 
defendant’s unreasonable use must be clearly estab- 
lished.17 Competent and relevant evidence is admis- 
sible,18 the weight and sufficiency of which is de- 
termined according to the general rules of evidence.1® 


ee | 


[§§ 155-156 


a cow stable maintained in connection with the saw- 


In a suit to enjoin the 


Complainant must establish 


nor sink in their dwelling, the evi- 
dence was insufficient to sustain the 


material allegations of the bill. 
Klein v. Power, 180 N.W. 3838, 212: 
Mich. 701. (3) Evidence did not in- 


dicate that-the deposit in the stream 
of spent dyes from defendant’s car- 
pet mill affected the product of plain- 
tiff’s paper mill. Storm King Paper 
Co. v. Firth Carpet Co., 172 N.Y.S. 33, 
184 App.Div. 514. (4) The facts. 
found showed that defendant was not 
causing any substantial contamina- 
tion of a river by its use for manu- 
facturing purposes which would in- 
juriously affect the waters of a pond 
used by a lower riparian proprietor, 
and that defendant’s use of the river 
waters was a reasonable one. Stam- 
ford Extract Mfg. Co. v. Stamford 
Rolling Mills Co., 125 A. 6238, 101 Conn. 
310. (5) Evidence did not warrant 
the conclusion that requirement that 
defendants cease operating a gravel 


plant polluting a stream would-re- 


sult in the destruction of their busi- 
ness. Meriwether Sand & Gravel Co. 
v. State, 26 S.W.(2d) 57, 181 Ark. 216. 


[c] Damages.—(1) Evidence held 
sufficient to support a judgment for 
damages in an equity suit to enjoin 
pollution and for damages. U. S. 
Board, ete., Co. v. Moore, 72 N.E. 487, 
74 N.E. 1094, 35 Ind.App. 684. (2) In 
an action by the owners of lower 
farm lands to restrain pollution of 
waters of a stream by sewage and 
tannery waste, the evidence warrant- 
ed recovery of damages prior to Sep- 
tember, 1915. Driscoll v. American 
Hide & Leather Co., 170 N.Y.S. 121, 
102 Misc. 612 [aff 170 N.Y.S. 1076, 184 
App.Div. 916]. (3) In a suit to en- 
join pollution of a watercourse and 
for damages, evidence held not to 
show damage to plaintiff's cattle 
where the evidence as to weights was: 
a mere guess, and it was not shown 
how much of the pollution was con- 
tributed from plaintiff's own prem- 
ises, and hence only nominal damag- 
es could be recovered. Adams v. Clo-: 
ver Hill Farms, 167 P. 1015, 86 Or. 
140. (4) Evidence held to justify ap- 
portionment of loss of carp, from pol- 
lution of water due to condition in 
pond. Monroe Carp Pond Co. v. Riv- 
er Raisin Paper Co., 215 N.W. 325, 
240 Mich. 279. (5) Evidence that de- 
fendant contributed some of the sub- 
stances damaging land, but not show- 
ing basis for determining the propor- 
tion, did not support a finding that 
defendant’s contribution caused a 
certain amount of injury. Slater v. 
Pacific American Oil Co., 300 P. 31, 
212 Cal. 648. (6) Plaintiff suing for 
damages to land by injurious sub- 
stances contributed by several com- 
panies must produce some evidence 
from which defendant’s proportion- 
ate liability may reasonably be de-: 
duced. Slater v. Pacific American 
Oil Co., supra. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 157-160] 


_ [§ 157] (9) Hearing before Master. On a hear- 
ing before a master rulings on matters inapplicable 
to the facts as found are unnecessary.?° 


[§ 158] (10) Relief Awarded. The final decree 
should be so framed as to do full equity between 
the parties and furnish complete protection to com- 
plainant,?! but should not be broader than the spe- 
cifie facts in the case require?” Ordinarily, if the 
circumstances of the case are such that undue hard- 
ship, injury, and loss will result by immediately en- 
joining the pollution of the stream, a reasonable time 
in which to make alterations will be allowed de- 
fendant before the injunction becomes effective.?* 


Damages. Generally if a suit to enjoin the pol- 
lution of a stream is properly in equity the court 
may retain jurisdiction for the assessment of dam- 
ages.** However, it has been held that in a suit 
in federal courts by several riparian proprietors to 
enjoin the pollution of the stream as a nuisance, 
complainants could not in addition recover damages 
for past injury to their land, having a complete and 
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by a riparian owner for an order fixing damages for 
decrease in the rental value and arrested development 
on account of pollution of a stream on the claim that 
conditions had changed since a decree was entered 
refusing an injunction and providing for payments 
to riparian owners at stated times, while the pol- 
lution continued, must be denied where there is no 
showing of change in conditions since the decree.?°® 


[§ 159] (11) Costs.27 In a suit to enjoin the 
pollution of a stream the court may impose costs 
upon defendant although dismissing the bill because 
of the cessation of the nuisance where plaintiff did not © 
bring the suit until after several broken promises 
by defendant to abate the nuisance.?® 


[§ 160] d. Damages.?® Plaintiff is entitled to full 
compensation for all the injury done to him by the 
acts of defendants.?° The proper rule for the meas- 
ure of damages must be determined by the circum- 
stances of the individual ecase.?1 If the injury to 
the land is permanent the measure of damages is 
the depreciation in the market value of the land 


adequate remedy at law therefor.?® 


20. Parker v. American Woolen 
Co., 102 N.E. 360, 215 Mass. 176. 

fa] Dlustrations.—(1) A finding 
that pollution of the stream which 
caused the injury to plaintiff was due 
to the acts of defendant makes in- 
applicable to the case requested rul- 
ings as to the matters to be consid- 
ered in the determination of a rea- 
sonable use. Parker v. American 
Woolen Co., 102 N.E. 360, 215 Mass. 
176. (2) A finding that plaintiff 
had a prescriptive right to pollute a 
stream makes unnecessary a ruling 
that he is not entitled to include any 
profit from his own illegal pollution 
of the stream in computing the ren- 
tal value of his premises because no 
such illegal pollution by plaintiff ex- 


ists. Parker vy. American Woolen Co., 
supra. 
21. Arizona Copper Co. v. Gillespie, 


100 P. 465, 12 Ariz. 190 [aff 33 S.Ct. 
1004, 230 U.S. 46, 57 L.Ed. 1384]; Yu- 
ba County v. Kate Hayes Min. Co., 74 
P. 1049, 141 Cal. 360; Lingwood v. 


Stowmarket Paper Co., 11 Jur.N.S. 
993. 
22. Cal.—Thompson v. Kraft 


Cheese Co. of California, 291 P. 204, 
210 Cal. 171; Yuba County v. Kate 
Hayes Min. Co., 74 P. 1049, 141 Cal. 
360. 

Iowa.—Spence v. McDonough, 42 N. 
W. 371, 77 Iowa 460. 

S.C.—Duncan Vv. Union-Buffalo 
Mills Co., 96 S.E. 522, 110 S.C. 302. 


Wis.—Behnisch yv. Cedarburg Dai- 
ry Co., 192 N.W. 447, 180 Wis. 34. 

Ont.—Butt v. Oshawa, 59 Ont.L. 
520, [1926] 4 Dom.L.R. 1138. 

{a] Tllustrations.—(1) It is not 
proper to enjoin an absolute and bona 
fide sale of defendant’s property, al- 
though he may know that the pur- 
chaser intends to use it in such a 
manner as to perpetuate the nuisance 
complained of. Yuba County v. Kate 
Hayes Min. Co., 74 P. 1049, 141 Cal. 
360. (2) In an action to enjoin a 
dairy company from maintaining a 
nuisance by depositing skim milk and 
refuse in a creek, a judgment which 
abated the nuisance and restrained 
defendant from continuing a practice 
resulting in its creation, and which 
required it to fix its septic tanks to 
comply with rules of the public board 
of health and laws of the state, and 
to connect up with a sewer appar- 
ently in process of construction was 


An application 


too broad, it not being for the court 
to choose the methods by which de- 
fendant should proceed. Behnisch v. 
Cedarburg Dairy Co., 192 N.W. 447, 
180 Wis. 34. (8) An injunction 
against a milling company on account 
of its operation of a sewage disposal 
plant polluting a stream should have 
extended only to the unlawful use of 
the plant, total injunction of its op- 
eration being improper, where the 
company’s land was entirely sur- 
rounded by the lands of plaintiff. 
Duncan v. Union-Buffalo Mills Co., 
96°\S.E. 522, 410 S.C. 302. 


23. Md.—Caretti v. Broring Bldg. 
Co., 1382 A. 619, 150 Md. 198, 46 A.L. 


ve 

N.J.—Grey vy. Paterson, 42 A. 749, 
58 N.J.Eq. 1. 

Pa.—McCune v. Pittsburgh, etc., 
Coal Co., 85 A. 1102, 238 Pa. 83; Ben- 
nis v. Free Hospital for Poor Con- 
sumptives, 23 Pa.Dist. 971; Common- 
wealth v. Mars Borough, 23 Pa.Dist. 
207; Wanamaker v. Bushnell, 22 Pa. 
Dist. 926. 


Eng.—Stollmeyer v. Petroleum De- 
velopment Co., [1918] A.C. 498n; 
Stollmeyer v. Trinidad Lake Petrole- 
um Co., [1918] A.C. 485; Jones v. 
Lee eae Urban Council, [1911] 1 Ch. 


N.B.—Nepisiguit Real Est., etce., 
ee v. Canadian Iron Corp., 42 N.B. 


24. Collins Mfg. Co. v. Wickwire 
Spencer Steel Co., 14 F.(2d) 871; 
Platt v. Waterbury, 45 A. 154, 72 
Conn. 531, 77 Am.S.R. 335, 48 L.R.A. 
691; Anderson v. Waynesville, 164 S. 
HE. 583, 203 N.C. 37. 

[a] Damages.—(1) In an action 
in equity, under St. (1923) §§ 3180, 
8181, against a city and private cor- 
porations for abatement of a nuisance 
consisting of the pollution of a 
stream and for damages, recovery 
may be had against all defendants 
for their proportionate share of the 
damage. Mitchell Realty Co. v. City 
of West Allis, 199 N.W. 390, 184 Wis. 
$52, 35 A.L.R. 396. (2) Where there 
is evidence, in an action to restrain 
a mining company from draining 
mineral débris from its copper con- 
centrator into a river used by plain- 
tiff for irrigation, that it would be 
practicable to drain débris into a set- 
tling basin near the river, plaintiff 
should not be required to construct 
such basins, but on granting the in- 


caused by the pollution.?? 


If the pollution is not 


junction, defendant should be per- 
mitted to construct the same at its 
Own expense. Arizona Copper Co. v. 
Gillespie, 100 P. 465, 12 Ariz. 190 [aff 


33 S.Ct. 1004, 230 U.S. 46, 57 L.Ed. 
1384]. 
25. Norton v. Colusa-Parrott Min., 


Crore Olen, HG IDE PX 

26. Doremus v. City of Paterson, 
115 A. 3, 93 N.J.Eq. 49. 

27. In suit to enjoin nnisance gen- 
erally see Nuisances § 440. 


ree Sloan v. James, 13 Pa.Super. 


29. Measure of: 


Compensation for pollution of stream 

see Eminent Domain § 212. 
Damages for pollution of municipal 

water supply see infra § 618. 

30. West Muncie Strawboard Co. 
ve Slacks 17/2 UN.B.1. 879, 164. Ind. 221: 
Ferguson v. Firmenich Mfg. Co., 42 
N.W. 448, 77 Iowa 576, 14 Am.S.R. 
319; Parker v. American Woolen Co.,: 
102 N.E. 360, 215 Mass. 176; Upson 
Coal, ete., Co. v. Williams, 28 Ohio 
Cir.Ct. 388 [aff 80 N.E. 1134, 75 Ohio 
St. 644]. 


31. Sussex Land & Live Stock Co. 
v. Midwest Refining Co., 276 F. 932 
[aff 294 F. 597]. 


32. Ark.—International Shoe Co. 
v. Gibbs, 36 S.W.(2d) 961, 183 Ark. 
512; Standard Oil Co. of Louisiana v. 
Goodwin, 299 S.W. 2, 174 Ark. 603; 
Jones v. Sewer Improvement Dist. 
No. 3 of City of Rogers, 177 S.W. 888, 
119 Ark. 166; City of El Dorado v. 
Scruggs, 168 S.W. 846, 113 Ark. 239. 


Ga.—Hodges v. Pine Product Co., 
68 S.H. 1107, 185 Ga. 134, 33 L.R.A. 
N.S. 74, 21 Ann.Cas. 1052. 


Mo.—Morris v. Missouri Pac. Ry. 
Co., 117 S.W. 687, 186 Mo.App. 393. 


Mont.—Watson _v._ Colusa-Parrot 
BDAnE, ete., Co., 79 P. 14, 81 Mont. 


Ohio.—Upson Coal, ete., Co. v. Wil- 
liams, 28 Ohio Cir.Ct. 388 [aff 80 N.E. 
1134, 75 Ohio St. 644]; Standard 
Hocking Coal Co. v. Koontz, 5 Ohio 
App. 84. 

Okl.—Union Oil & Mining Co. vy. 
Bowman, 289 P. 296, 144 Okl. 54; Sin- 
clair Oil & Gas Co. v. Allen, 288 P. 
981, 143 Okl. 290; Comar Oil Co. v. 
Hackney, 250 P. 98, 119 Okl. 285. 


S.C.—Threatt v. Brewer Min. Co., 
26 5.). 970, 49" SC. 9 95: 
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permanent and the injury is susceptible of repair 
the measure of damages is the reasonable cost of 
restoration,?® plus a reasonable compensation for 
any loss of the use of the property between the time 
of injury and restoration®* unless such cost of restor- 
ation exceeds the difference in the value of the 
property before and after the injury, in which case 
the difference in value becomes the measure.*® In 
estimating the damages for a permanent injury to 
the land plaintiff may show, and it is proper to con- 
sider, the value of his land for any purpose to 
- which it was adapted at the time the damage was 
done to it and its depreciation in value by reason 
It is proper to consider deposits 
on the land,?* as of noxious or offensive sediment 
on the grass so as to render it unfit for grazing pur- 
poses;*5 the depreciation caused by the stream being 
so polluted as to be useless for watering stock;*° 


of the pollution.?°® 


See Sloss-Sheffield Steel & Iron Co. 
v. McCullough, 59 So. 210, 177 Ala. 
448- (holding that, where a slush pond 
broke, flooding plaintiff’s lands with 
refuse from defendant’s mines, the 
measure of damages was the differ- 
ence in value of plaintiff's land just 
before and just after the injury); 
West Muncie Strawboard Co. v. Slack, 
72 N.E. 879, 164 Ind. 21 (holding prop- 
er an instruction to compare the val- 
ue of plaintiff's land prior to the pol- 
lution of ‘the stream by defendant’s 
paper factory with its value after 
such pollution and to assess such 
damages as were sustained thereby). 

[a] Damages held proper.—One 
thousand dollars for discharging sew- 
age into a stream running through a 
thirty-two acre tract. International 
Shoe Co. v. Gibbs, 36 S.W.(2d) 961, 
LS35Ark. 512. 

[b] ime of valuation.—The val- 
ue of the land before the injury and 
not its value at the time of the trial 
as it would be without the pollution 
is the basis of, consideration. Sin- 
clair Oil & Gas Co. v. Allen, 288 P. 
981, 143 Okl. 290. 

33. Atlanta & B. Air: Line Ry. v. 
Wood, 49 So. 426, 160 Ala. 657; Upson 
Coal, ete., Co. v. Williams, 28 Ohio 
Cir.Ct. 388 [aff 80 N.H. 1134, 75 Ohio 
St. 644]; Standard Hocking Coal Co. 
v. Koontz, 5 Ohio App. 84. 3 

34 Atlanta & B. Air Line Ry. v. 
Wood, 49 So. 426, 160 Ala. 657; Upson 
Coal, ete., Co. v. Williams, 28 Ohio 
Cir.Ct. 388 [aff 80 N.E. 1134, 75 Ohio 
St. 644]; Standard Hocking Coal Co. 
v. Koontz, 5 OhioApp. 84. 

[a] Thus, in a suit for injuries to 
a mill caused by deposit of loose 
earth in the pond, the jury may con- 
sider resulting loss of custom, in- 
creased cost of machinery to operate, 
and expense of operation caused by 
the pollution. Atlanta & B. Air Line 
Ry. v. Wood, 49 So. 426, 160 Ala, 657. 

355) Upson Coal. ete., (Col vaiiwile 
liams, 28 Ohio Cir.Ct. 388 [aff.80 N.E. 
1134, 75 Ohio St. 644]; Standard Hock- 
ing Coal Co. v. Koontz, 5 Ohio App. 
84. Compare Atlanta & B. Air Line 
Ry. v. Wood, 49 So. 426, 160 Ark. 657 
(holding that, where all the mud fill- 
ing up a mill pond was not caused 
by pollution of the stream by defend- 
ant, the fact that it will cost more 
to remove all the mud from the pond 
than is the depreciated value of the 
property in consequence of defend- 
ant’s wrong is not the test to déter- 
mine the amount or proper measure 
of damages). 

36. City of El Dorado v. Scruggs, 
1683 S.W. 846, 113 Ark. 239;. Morris v. 


— 
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Missouri Pac. Ry. Co., 117 S.W. 687, 
136 Mo.App. 393. 

[a] Dairy purposes.—The adapta- 
bility of the land for the business 
of running a dairy may be considered. 
City of El Dorado v. Scruggs, 168 S. 
W. 846, 113 Ark. 239. 

[b] Building purposes.— Where 
the land has a value for building pur- 
poses greatly in excess of its value 
for agriculture, which value is de- 
stroyed, this loss may be included 
in fixing the damages. Morris v. Mis- 
Souri Pac. R. Co., 117 Sow. 687, 136 
Mo.App. 398. 

37. Corona Coal Co. v. Hooker, 85 
So. 477, 204 Ala. 221. 


38. City of El Dorado v. Scruggs, 
168 S.W. 846, 113 Ark. 239. 


39. Corona Coal Co. v. Hooker, 85 
So. 477, 204 Ala. 221. 


40. City of El Dorado v. Scruggs, 
168 S.W. 846, 113 Ark. 239. 


41. Corona Coal Co. v. King, 85 So. 
479, 204 Ala. 223. 


fa] Mllustration.—That overflows 
from a washer operated by defendant 
coal company rendered impassable a 
ford used by plaintiff landowner for 
ingress and egress to his farm, there- 
by requiring him to go out of his 
way to reach a market, may be con- 
sidered with regard to its effect on 
the value of the land. Corona Coal 
Co. -v. King, 85 So. 479, 204 Ala. 228, 


42. City of El Dorado v. Scruggs, 
168 S.W. 846, 113 Ark. 239; Blanken- 
ship v. Kansas Explorations, 30 S.W. 
(2d) 471, 325 Mo. 998. 


[a] Illustrations.—(1) Profits 
from the operation of a mill, lost by 
a mill pond filling up with sludge, 
cannot be recovered, the injury to the 
mill pond being permanent. © Blank- 
enshin v. Kansas Explorations, 30 S. 
W.(2d) 471, 325 Mo. 998. (2):Injury 
to plaintiff’s dairy business is not an 
element to be considered in estimat- 
ing the damage to his land. City of 


El Dorado v. Scruggs, 168 S.W. 846," 


Lie, Ark. 239; 

48. Tutwiler Coal, ete, Co. v. 
Nichols, 39 So. 762, 145 Ala. 666, 146 
Ala. 364, 119 Am.S.R. 34. 


44, Watson v. Colusa-Parrot Min., 
ete., Co., 79 P. 14, 31 Mont. 518. ; 

45. Latonia’ Refining Corporation 
v. Dusing, 55 S.W.(2d) 23, 246 Ky. 
828: Cincinnati) ete; Be Ce. we Gil= 
lispie, 113 S.W. 89, 130 Ky. 213. 

[a] Thus (1) the measure of dam- 
ages is that which has been inflicted 
within two years preceding the trial, 
and not the depreciation in the val- 
ue of the premises at the time of the 


ax ef SealigO 


noxious and offensive odors which are injurious to 
the health or comfort of plaintiff and his family ;*°? 
and the depreciation in value from the ruining of a 
Injury for past, present, or future loss of 
trade, business, profits, or use of the realty,*? and for 
loss of crops*® cannot be considered. However, if, 
in the case of farm land, permanent and total in- 
jury for agricultural purposes does not immediately 
result from the pollution but several years elapse 
before such injury is completed, it has been held 
that recovery may be had for the yearly injury to 
the crops up to the time the injury to the land hbe- 
came permanent.** 
the measure of damage is the diminution in the value 
of the use of the property during the time the con- 
dition continues,*® or, as it is more often stated, the 
loss and damage to the rental value,*® together with 
such special damages as may be shown to have result- 


If the condition is temporary 


construction of the work which_oc- 
casioned the nuisance. City of Gra- 
ham v. Moseley, (Tex.Civ.App.) 254 
S.-W. 130. (2) The rule is the same 
without respect to whether the com- 
plaining party is the owner or is in 
possession and entitled to the use of 
the property as lessee or tenant. La- 
tonia Refining Corporation vy. Dus- 
ing, 55° S:W.(2d) 23; 246 Ky. 328. 


46. U.S.—Sussex Land & Live 
Stock Co. v. Midwest Refining Co., 
294 F. 597 [aff 276 F. 932]; Albemarle 
Soapstone Co. v. Skipwith, 211 F. 323, 
128 C.C.A. 44. 

Ala.—American Tar Paper Prod- 
ucts Co. v. Jones, 86 So. 113, 17 -Ala. 
App. 481; Yolande Coal & Coke Co. v. 
Pierce, 68 So. 568,12 Ala.App. 431 
[cert den 69 So. 1021, 193 Ala. 687}. 

Ark.—Root Refineries v. Robertson, 
3 8.W.(2d) 57, 176 Ark. 353; Stand- 
ard Oil Co. of Louisiana vy. Goodwin, 
299 S.W. 2, 174 Ark. 603. 


Ga.—Hodges v. Pine Product Co.,, 
OS. Sr Ee eehO Ton Lobe Carn iad woman ary ean 
INS (4.2 Anim. Gases lO 524 

Ind.—Muncie Pulp Co. v. Keesling, 
76 N.B. 1002, 166 Ind. 479, 9 Ann.Cas. 
530; Muncie Pulp Co. v. Martin, 72 
N.E. 882, 164 Ind. 30; Weston Paper 
Co. v. Pope, 57 N.E. 719, 155 Ind. 394, 
56 L.R.A. 899. ; 

Iowa.—Boyd v. Oskaloosa, 161 N. 
W. 491, 179 Iowa 387; Hollenbeck v. 
Marion, 89 N.W. 210, 116 Iowa 69; 
Ferguson vy. Firmenich Mfg. Co., 42 
RN 448, 77 Iowa 576, 14 Am.S.R. 
oO . 

Ky.—North-East Coal Co. v. Hayes, 
51 S.W.(2d) 960, 244 Ky. 639; Norton 
Coal Mining Co. v. Wilkey, 23 S.W. 
(2d) 942, 232 Ky. 5389; Norton Coal 
Mining Co. v. Wilkie, 5 S.W.(2d) 1058, 
2247 Kyu 9 925 oPrinceton., v.., Pool, £88 
Sow.°758, 171 Ky. .688 [reh den 191 
S.W. 865, 174 Ky. 185]. 

Md.—Gladfelter vy. 

a\Y/ Co Pa es 


“Mass.—Parker v. American Woolen 
Co., 102 N.E. 360, 215 Mass. 176. 


Mo.—Hanlin v. Burk Bros. Meat & 
Provision Co., 160 S.W. 547, 174 Mo. 
App. 462. 


N.Y.—Hwanski v. Solvay Process 
Co., 2388 N.¥.S. 508, 227 App.Div. 597; 
Michel v. Monroe County, 39 Hun 47> 
Honsee vy. Hammond, 89 Barb. 89; 
Driscoll v. American “Hide & Leather 
Co., 170 N.Y.S. 121, 102 Mise. 612 [aff 
170 N.Y.S. 1076, 184 App.Div. 916]. 


Tex.——Gult) CC. & Sirs) Ryo 
Dunman, (Civ.App.) 15 S.W.(2d) 1053 
Laff (Commn.App.) 27 S.W.(2da) 116, 
(2 parla. 90)! r3 5 i 
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ed directly therefrom.‘47 


Wis.—Behnisch v. Cedarburg Dairy 
Co., 192 N.W. 447, 180 Wis. 34. 


See Dudley v. New Britain, 59 A. 
89, 77 Conn, 822 (holding evidence 
sufficient to sustain damages of 


twelve hundred dollars for the injury 
to the rental or usable value of plain- 
tiff's grist mill during the six years 
preceding the commencement of the 
action); City of Cincinnati v. Kirk, 
152 N.E. 207, 20 Ohio App. 452 (hold- 
ing the measure of damages for pol- 
lution of a creek by sewage discharg- 
ed into it from a city sewage system 


to be loss in rental value of the 
land). 
[a] Illustrations.—(1) The meas- 


ure of damages to land from a de- 
posit of soapstone dust into the wa- 
ters of a creek is the difference be- 
tween its rental value free from, and 
Subject to, the dust. Albemarle 
Soapstone Co. v. Skipwith, 211 F. 323, 
128 C.C.A. 44. (2) The measure of 
damages for pollution of a stream 
flowing through a pasture in a state 
where pasturage value depends on 
the water supply is the rental value 
of the pasture during the time of the 
pollution. Gulf, Cx, Si. BaRyonCop, vi: 
Dunman, (Tex.Civ.App.) 15 S.W.(2d) 
1053 [aff (Commn.App.) 27 S.W.(2d) 
116, 72 A.L.R. 90]. (3) The measure 
of damages for the pollution of a 
stream through a pasture is the dif- 
ference in the rental value before 
and after the pollution, and not the 
reasonable value of procuring water 
for the stock, the value of the time 
and trouble in procuring it, or what 
it will reasonably cost to furnish an 
adequate supply of water for the 
stock. Hollenbeck v. Marion, 89 N. 
W. 210, 116 Iowa 69. (4) Where pas- 
‘ture lands along a creek were tem- 
porarily damaged by the escape of oil 
from oil fields, preventing the prop- 
er pasturage of stock, their rental 
value in connection with plaintiff’s 
property and business by reason of 
their usefulness and usability along 
with other lands for stock purposes 
is the measure of damages. Sussex 
Land & Live Stock Co. v. Midwest 
esis J Con 294, Hs 597. Latin 26 B. 
2 


{[b] Situation to which applied 
where the injury is not permanent, 
and in the course of some years will 
entirely cease, and the extent df the 
injury may vary from year to year, 
according to oil escaping and wasted 
in the process of drilling and trans- 
portation, and being brought in a 
stream down to plaintiff’s land, and 
the amount of damage to plaintiff may 
be affected by restriction of his avail- 
able range for stock through settle- 
ment, rental value is the measure of 
damages. Sussex Land & Live Stock 
Co. v. Midwest Refining Co., 294 F. 
597 [aff 276 F. 932]. 


[c] Time of computation.—(1) 
The rental value of the premises is 
the value in their present condition, 
but without the existing pollution. 
Parker v. American Woolen Co., 102 
N.E. 360, 215 Mass, 176. (2) Where 
the stream has been polluted prior to 
suit, the measure of damages is not 
the difference between a reasonable 
rental value for the year in which the 
‘suit was brought and the year next 
preceding caused by the pollution of 
the stream by defendant, but it is the 
difference in the rental value of the 
property with the polluted stream 
and without the polluted stream 
which defendant caused. American 
Tar Paper Products Co. v. Jones, 86 
So. 113, 17 Ala.App. 481. 


Recovery may be had for 
injury resulting from loss of comfortable use of the 
property,**® as for sickness, discomfort, and incon- 
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[d] Owner.—One who occupies 
property of which he is owner may 
show diminution of rental value, 
even though he has lost nothing in 
the way of rents. Boyd v. Oskaloosa, 
161 N.W. 491,*°179 Iowa 387. 


[e] Permanent condition treated 
as temporary.—lHven though the nui- 
Sance is permanent, if plaintiff treats 
it as a continuing and temporary one 
and asks damages accordingly, his 
damages will be estimated on the 
basis of the depreciation in the rental 
value of the land. Hollenbeck vy. 
Marion, 89 N.W. 210, 116 Iowa 69. 

{f] “Rental value” and “value of 
the use” similar.—There is practical- 
ly no difference between the rental 
value of land and the value of the 
use of the land. Williams v. Haile 
gold Mining Co., 66 S.E. 117, 85 S. 


{g] Damages awarded held prop- 
er.—(1) Twenty-five hundred dollars. 


City of Princeton v. Pool, 188 S.W. 
758, 171 Ky. 638 [reh den 191 S.W. 
865, 174 Ky. 185]. (2) Seventeen 


hundred and fifty dollars. Norton 
Coal Mining Co. v. Wilkey, 23 S.W. 
(2d) 942, 232 Ky. 539. (3) Five hun- 
dred and fifty dollars. Root Refin- 
eries v. Robertson, 3 S.W.(2d) 57, 176 
Ark. 353. (4) Two hundred dollars. 
Behnisch v. Cedarburg Dairy Co., 192 
N.W. 447, 180 Wis. 34. 


47. Ferguson v. Firmenich Mfg. 
Co., 42 N.W. 448, 77 Iowa 576, 14 Am. 
S.R. 319; Parker v. American Woolen 
Co., 102 N.E. 360, 215 Mass. 176; Han- 
lin v. Burk Bros. Meat, etc., Co., 160 
S.W. 547, 174 Mo.App. 462. 


[a] TD lustration.—The measure of 
damages for the pollution of a stream 
includes not only diminution in the 
rental value of . plaintiff's premises 
but also depreciation of value of his 


property, and expense of cleaning 
out his mill pond. Parker v. Ameri- 
man Woolen Co., 102 N.E. 360, 215 
Mass. 176. 

[b] Diminution in sale value.— 


Where the pollution will stop at the 
end of a certain time the measure of 
damages is not the interest on the 
difference in price between the value 
of the property with the stream pol- 
luted and its value without it pollut- 
ed, but it is the interest on the dif- 
ference between the present price as 
if the pollution would be removed at 
the end of such time and the price as 
if there were none. Doremus vy. Pat- 
erson, 85 A. 606, 81 N.J.Eq. 27 [aff 90 
AP Vib, 827 N. J bq- 6401: 


[c] Expense of replacing water 
power.—Where water power for 
plaintiff's mill was impaired by de- 
fendant’s pollution of a stream, plain- 
tiff on obtaining a perpetual), injunc- 
tion against such pollution is entitled 
to recover as damages the increased 
cost of running the mill by the 
stream so far as it was made neces- 
sary by defendant’s acts. Keppel v. 
Lehigh Coal, etc., Co., 50 A. 302, 200 
Pa. 649. 


[d] Injury to crops.—The measure 
of damages to crops from injuries by 
pollution of a stream with soapstone 
dust is the difference in value of the 
crop free from, and burdened with, 
the deposit. Albemarle Soapstone 
op v. Skipwith, 211 F. 323, 128 C.C.A. 

4, 


48. Ala.—Tennessee Coal, etc., Co. 
v. Hamilton, 14 So. 167, 100 Ala. 252, 
46 Am.S.R. 48; Yolande Coal & Coke 
Co. v. Pierce, 68 So. 563, 12 Ala.App. 
431 [cert den 69 So. 1021, 193 Ala. 
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venience resulting from. the poisoning of the water 
or from noisome exhalations from it,*® and for loss 
of profits from a business conducted on the realty.°? 


Ill.—Cook vy. City of Du Quoin, 256 
Tll.App. 452. 

Iowa.—Boyd v. Oskaloosa, 161 N. 
W. 491, 179 Iowa 387. 

Md.—Gladfelter v. 
Md. 1. 

Mo.—Hanlin v. 
eter, CoH 
462. 
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Burk Bros. Meat, 
160 S.W. 547, 174 Mo.App. 


[a] Thus, “where the injury is 
physical discomfort and results in 
deprivation of the comfortable enjoy- 
ment of a home, the measure of dam- 
ages is not the depreciation in the 
rental value of the premises but com- 
pensation for such physical discom- 
fort and deprivation of the use and 
comforts of home and is to be deter- 
mined by the sound judgment, ex- 
perience and discretion of the court 
or jury that may be called to deter- 
mine such question in view of the 
facts in each particular case.” Cook 
v. Du Quoin, 256 Ill.App. 452, 457. 


[b] Is additional criteria.—‘‘Mar- 
ket value and rental value, whether 
increased or diminished, are not the 
sole criteria of damage done to an 
actual occupant of landed interests, 
It may not be desirable to sell or let 
to rent. Profit and comfort of oc- 
cupation may be taken into the ac- 
count.” Tennessee Coal, ete., Co. v. 
Hamilton, 14 So. 167, 100 Ala. 252, 262, 
46 Am.S.R. 48. Compare American 
Tar Products Co. v. Jones, 86 So. 113, 
17 Ala.App. 481 (holding that noxious 
or disagreeable odors and the incon- 
venience or annoyance caused by 
them were not elements of damages, 
although evidence of the odors was 
admissible for the purpose of ascer- 
taining what the difference in value 
of plaintiff's property was). 

[c] Damages awarded held prop- 
er.— Where the evidence was that the 
stench was such that windows and 
doors of plaintiff's house had to be 
closed when wind blew from east or 
southeast, a finding that plaintiff suf- 
fered damages in the amount of three 
hundred seventy five dollars had a 
sufficient basis in evidence. Boyd v. 
City of Oskaloosa, 161 N.W. 491, 179 
Iowa 387. 


49. Weston Paper Co. v. Pope, 57 
N.E. 719, 155 Ind. 394, 56 L.R.A. 899; 
Ferguson v. Firmenich Mfg. Co., 42 
N.W. 448, 77 Iowa 576, 14 Am.S.R. 
319; Threatt v. Brewer Min.. Co., 26 
S-B 970,549 .S.C. 95. Gault. ete wine. Coe 
v. Reed, (Tex.Civ.App.) 22 S.W. 288. 


{a] Plaintiff can recover only for 
injury to himself and not for the 
mental or bodily suffering of his wife 
and children or for his own mental 
anguish caused by their suffering. 
Gulf, ete., R. Co. v. Reed, CLexCiv. 
App.) 22 S.W. 283. 


50. Blankenship v. Kansas Hx- 
plorations, 30 S.W.(2d) 471, 325 Mo. 


998s “Hort - Worth & UR: Gl Ry. Colwv. 
Hancock, (Tex.Civ.App.) 286 S.W. 
330. 

{a] Tlustrations.—(1) Loss’ of 


profits from the operation of a mill 
is an element of damages for filling 
up a mill pond with sludge if the re- 
moval cost would be less than the 
difference in the market value. 
Blankenship v. Kansas Explorations, 
30 S.W.(2d) ) 471, 2325) Mo. 2998. 
Damages to a proprietor of a bathing 
pool for loss of patronage from pol- 
lution of river are not so special, 
speculative, and remote as to pre- 
clude recovery. Fort Worth & R. G. 
Ry. Co. v. Hancock, (Tex.Civ.App.) 
286 S.W. 3385. 
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It has been said that the measure of damages for the 
pollution of a stream with mine waste and culm 
so as to impair or prevent the operation of a mill 
3s the cost of removing the contaminating matter 
from the stream,®! provided the cost of removal does 
not exceed the value of the entire property, such 
value being the limit of the measure of damages.°” 
Damages assessed on the basis of plaintiff’s sole 
ownership of the land will not be allowed to stand 
where there was outstanding in a third person a part 
interest in the land for a portion of the time for 
which damages were assessed.°*? The mere fact that 
others contribute to the pollution of the stream will 
not authorize defendant’s liability to be determined 
by dividing the amount of the damage by the num- 
ber of those contributing to the pollution.®* The 
damages must be computed in accordance with the 
undisputed testimony.°®® 


Permanent or temporary character of injury. In 
the determination of whether an injury to the realty 
is of a permanent or temporary character, “perma- 
nent” is considered as the equivalent of “practical 
irremediability” and not of “perpetual,” “unending,” 
or “unchangeable.”®® Even though the source or 
cause of the pollution is temporary, the damages to 
the realty are permanent if the injuries to the lands 
themselves are not susceptible of abatement or rem- 
edy by the expenditure of labor or money.*’ If, 
however, the injury is removable by human labor 
plaintiff is not entitled to recover as for permanent 
damages unless the cost of removal is equal or ap- 
proximately equal to the difference in value of his 


{b] Amount held proper.—Three 
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rations, 30 S.W.(2d) 471, 325 Mo. 998. 
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realty before and after the pollution.** 


Single recovery or successive recoveries. If the 
pollution of the stream constitutes a continuing and 
permanent nuisance the entire damages, past and 
future, may be recovered in a single action,®® but 
if the pollution and the injury are temporary suc- 
cessive actions for the recurring injuries may be 


had.®° 


Period for which damages recoverable. In some 
jurisdictions plaintiff cannot recover damages ac- 
cruing subsequent to the time of the commencement 
of the action and prior to the time of trial;®* in 
other jurisdictions, if the pollution is a continuing 
wrong down to trial plaintiff may recover damages 
accruing up to the commencement of suit or time 
of trial.¢2 It has been stated that the pollution of 
the water having ceased plaintiff’s recovery will be 
limited to damages suffered while the pollution con- 
tinued.*? In all cases the damages must be limited 
to those accruing within the period of the statute 
of limitations.®+# 


Trees. It has been held that the rule that if a 
temporary pollution of the stream destroys trees on 
plaintiff’s land the measure of damages is the dim- 
inution in the market value®® is not an inflexible rule 
and the damages may be measured by the value of 
the trees destroyed if it appears that such is the 
most practicable way of determining the compensa- 
tion available to plaintiff.®® 


Live stock. Plaintiff is entitled to recover for loss 
of live stock from the pollution of the stream.®? 


the time of the trial may be recov- 


hundred dollars for polluting a bath- 

ing pool. Fort Worth & R. G. Ry. Co. 

ne Hancock, (Tex.Civ.App.) 286 S.W. 
Sr 


51. Stevenson v. Ebervale Coal 
Co., 50 A. 818, 201 Pa. 112, 88 Am.S. 
R. 805; Kepvel v. Lehigh Coal, etc., 
Co., 50 A. 302, 200 Pa. 649. 

52. Stevenson v. Ebervale Coal 
ee A. 818, 201 Pa. 112, 88 Am.S. 


53. City of Cincinnati v. Kirk, 152 
N.E. 207, 20 Ohio App. 452. 


fa] Tustration.—Damages for the 
pollution of a creek are excessive 
where a one-fourth interest in the 
land we outstanding for one and 
three-fourths years of a five-year pe- 
riod. City of Cincinnati v. Kirk, 152 
N.E. 207, 20 Ohio App. 452. 


54. Upson Coal, etc., Co. v. “Wil- 
liams, 28 Ohio Cir.Ct. 388 [aff 80 N. 
BE. 1134, 75 Ohio St. 644]. 


55. Mitchell Realty Co. v. City of 
West Allis, 199 N.W. 390, 184 Wis. 
352, 35 A.L.R. 396. 


[a] Thus, in an action for the pol- 
lution of a stream and overflow of 
plaintiff's land, damages are inade- 
quate which obviously do not include 
damages to a particular tract, or al- 
low any recovery for rehabilitation of 
the same, the undisputed testimony 
showing damage to such tract and a 
minimum expense for its rehabilita- 
tion. Mitchell Realty Co. v. City of 
West Allis, 199 N.W. 390, 184 Wis. 
$52, 35 A.L.R. 396. 


56. Union Oil & Mining Co. v. 
Bowman, 289 P. 296, 144 Okl. 54. 


57. Comar Oil Co. v. Hackney, 250 
P. 93, 119 -Okl. 285. 


58. Blankenship v. Kansas Explo- 


[a] Illustration.—Owners could not 
recover for filling up of a mill pond 
in an amount based solely on evi- 
dence as to the value before and after 
deposit, without evidence showing 
that the cost of removal was equal 
to the difference in value. Blanken- 
ship v. Kansas Explorations, 30 S.W. 
(2d) 471, 325 Mo. 998. 


59. Blankenship v. Kansas Explo- 
rations, supra; Comar Oil Co. v. 
Hackney, 250 P. 93, 119 Okl. 285; Mis- 
souri-Kansas-Texas R. Co. of Texas 
v. Williams, (Tex.Civ.App.) 5 S.W. 
(2d) 575. 


[a] Effect.—Recovery in a single 
action for permanent injury to plain- 
tiff’s premises through pollution of a 
stream from railroad terminal yards 
licensed defendant’s continued oper- 
ation of its yards. Missouri-Kansas- 
Texas R. Co. of Texas v. Williams, 
(Tex.Civ.App.) 5 S.W.(2d) 575. 

60. Lawton v. Wilson, 259 P. 650, 
127 Okl. 40. 


[a] Necessity.—The amount of 
damages to which landowners may 
be entitled for the pollution of a 
stream at the end of a given period 
will not be computed, where defend- 
ant claims that after that time it will 
no longer pollute the stream, and it 
does not appear in what condition the 
stream will be left. Doremus v. City 
of Paterson, 85 A. 606, 81 N.J.Eq. 27 
{aff 90 A. 1135, 82 N.J.Eq. 640]. 


61. Chapman v. American Creosot- 
ing Co., 286 S.W. 837, 220 Mo.App. 
419; Hanlin v. Burk Bros. Meat, etc., 


Co., 160 S.W. 547, 174 Mo.App. 462. 
62. See cases infra this note. 


[a] In Kentucky, where injury to 
plaintiff's farm by pollution of a 
creek is temporary, damages up to 


ered if an amended petition is filed 
bringing it up to that time, otherwise 
up to the filing of the petition. Sea- 
board Oil Co. v. Britt, 271 S.W. 1038, 
208 Ky. 723. 


[b] In Pennsylvania the act of 
May 2, 1876, allowing, in an action for 
the recovery of damages or mesne 
profits, the recovery, on notice given 
before trial, of damages up to the date 
of trial, is applicable in an action for 
damage caused by the pollution of a 
stream. Hileman v. Hileman Distill- 
ing Co., 33 A. 575, 172 Pa. 323. 


63.* Tennessee Coal, etc., Co. v. 


Hamilton, 14 So. 167, 100 Ala. 252, 46 
Am.S.R. 48. 


64. Tutwiler Coal, etc, Co. v. 
Nichols, 39 So. 762, 145 Ala. 666, 146 
Ala. 364, 119 Am.S.R. 34; Vogt v. 
Grinnell, 110 N.W. 6038, 133 Iowa 363; 
Chapman v. American Creosoting Co., 
286 S.W. 837, 220 Mo.App. 419. 

[a] Discretion of jury.—Much 
latitude and discretion is allowed to 
the jury in the separation of damag- 
es accruing within the statutory pe- 
riod preceding the filing of the action 
from those suffered before that time. 
Tutwiler Coal, etc., Co. v. Nichols, 
39 So. 762, 145 Ala. 666, 146 Ala. 364, 
119 Am.S.R. 34; Yolande Coal & Coke 
Co. v. Pierce, 68 So. 568, 12 Ala.App. 
e271 [cert den 69. So. 1021,:193 Ala: 


65. Windfohr v. Johnson’s Estate, 
(Tex.Civ.App.) 57 S.W.(2d) 215. 


66. Windfohr vy. Johnson’s Estate, 
supra. 


67. Seaboard Oil Co. v. Britt, 271 
S.W. 1038, 208 Ky. 723; Driscoll v. 
American Hide & Leather Co., 170 N. 
Y.S. 121, 102 Misc. 612 [aff 170 N.Y.S. 
1076, 184 App.Div. 916]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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With respect to such animals as were made sick but 
did not die plaintiff may recover damages sustained 
from the loss of their use and service®® and the cost 
of necessary medical treatment and attention.°® If 
the stock injured are cattle he may recover the 
difference between their market value and what that 
value would have been had they not been damaged 
by drinking the polluted water.7° If plaintiff has 
removed the stock from his land on account of the 
pollution, he may also recover the value of the land 
for pasturing the stock removed"! and his necessary 
loss hy reason of removing them.7? 


Mitigation of damages. In those jurisdictions in 
which the riparian owner is under no duty to mitigate 
his damages*® the cost of preventing any injury from 
the pollution is not the measure of his damages,’ 
but in those jurisdictions where it is the duty of 
the plaintiff to minimize his damages, if he can do 
so by the exercise of ordinary care and at a reason- 
able cost,7° if he fails so to do he cannot recover 
damages for such injuries as he reasonably could 
have ayoided.*® . The fact that the water remains 
potable by cattle and inhabitable by fish notwith- 
standing the pollution may be shown in mitigation of 
damages.** General benefits, like an increase in the 
market value of the land which results from an in- 


[a] pemurdehaey eae aay CAR and ,1384 [rev 232 Ill.App. 632]. 
occupants of farm lands along a 75. See supra § 120. 
stream below the point of discharge OG. Notion Goal 


of village sewage and tannery waste 
are entitled to recover for the loss 
of cattle from anthrax from the date 
when pollution was established to 
six years prior to beginning of the 
action. Driscoll v. American Hide & 


Cincinnati, etc., 


[a] 


WATERS 


Wilkie, 5 S.W.(2d) 1058, 224 Ky. 192; 
Ry. Co. v. Gillispie, 
113 S.W. 89, 130 Ky. 
Tllustration.—If the owner of 
a spring which was polluted by oil 
flowing into it from defendant’s tank 
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crease in the market value of all lands in the vicinity 
of a mining or manufacturing plant by reason of its 
establishment and operation, cannot operate to miti- 
gate the damages resulting from a pollution of the 
stream by the operation of the plant."* 


Nominal damages. Where plaintiff’s rights have 
been invaded, but no special damages are shown, 
nominal damages may be awarded.*® 


Punitive damages. If defendant did not act with 
malice or oppression in the pollution of the stream, 
punitive damages cannot be recovered;*® but if he 
did act maliciously,*? or if the nuisance is continued 
after one recovery of damages,** punitive damages 
may be awarded. 


[§ 161] e. Criminal Prosecution. One who pol- 
lutes a watercourse is liable to criminal prosecution 
where the pollution constitutes a public nuisance,** 
or under statutes prohibiting the contamination or 
befouling of watercourses.2* However, an infant 
only a year or two old,®*> or a feme covert whose 
husband has the control of her property,®® cannot 
be made criminally answerable for the pollution of 
a watercourse. 


[§ 162] F. Diversion**’—1. Definition and Na- 
ture. Diversion, as applied to watercourses, means 


and may be committed therefor. 
ee v. Smith, 48 N.W. 727, 82 Iowa 


ini Sons 
Bin ince [b] Sufficiency of indictment.— 
Under a statute providing that “the 
corrupting or rendering unwholesome 
or impure the waters of any river, 
stream or pond” is a nuisance, an in- 
dictment which charges that it is to 


213. 


Leather Co., 170 N.Y.S. 121, 102 Mise. 
612 [aff 170 N.Y.S. 1076, 184 App.Div. 
916]. 

{b] Market value.—Plaintiff is en- 
titled to recover the fair market val- 
ue of such animals as died at the time 
of their death. Seaboard Oil COs) “Ve 
Britt, 271 S.W. 1038, 208 Ky. 723. 


68. Seaboard Oil Co. v. Britt, su- 
pra. 


69. Seaboard Oil Co. vy. Britt, su-’ 


pra. 

70. Benjamin v. Gulf, etc., R. Co., 
108 S.W. 408, 49 Tex.Civ.App. 473. 

71. Benjamin v. Gulf, etc., R. Co., 
supra. 

72. Johnston v. City of Galva, 147 


N.E. 453, 316 Ill. 598, 38 A.L.R. 1384 
[rev 232 Ill.App. 632]; Benjamin v. 


Gulf, etc., R. Co., 108 S.W. 408, 49 
Tex.Civ.App. 473. 
[a] Ilustration.—The cost of 


feeding cows while kept from pas- 
ture because of pollution of a stream, 
the resulting loss of milk, and cost 
of labor, and the value of plaintiff’s 
time in driving his horses to and from 
water /because they refused to drink 
from the stream, are proper items of 
damages if they resulted from pol- 
lution of a stream. Johnston v. City 
of Galva, 147 N.E. 453, 316 Ill. 598, 
38 A.L.R. 1384 [rev 232 Ill.App. 632]. 


73. See supra § 120. 


74. Johnston vy. City of Galva, 147 
N.E. 453, 316 Ill. 598, 38 A.L.R. 138 
[rev 232 Ill.App. 632].~ 


[a] TUustration.—The cost of 
building and maintaining a fence so 
as to keep plaintiff’s cattle out of a 
polluted creek is not his measure of 
damages. Johnston v. City of Galva, 
147 N.E. 453, 316 Ill. 598, 38 A.L.R. 


by ordinary care and at a reasonable 
cost could have cleaned it out, he can 
recover only for the pollution up to 
the time he could have cleaned it. 
Cincinnati, ete., Ry. Co. v. Gillispie, 
DS SSW SO seadio Oy ESV pa Los 


77. Watson v. New Milford, 45 A. 
167, 72 Conn. 561, 77 Am.S.R. 345. 


78. Pelham Phosphate Co. v. Dan- 
iels, 94 S.E. 846, 21 Ga.App. 547; Ar- 
minius Chemical Co. v. Landrum, 73 
S.E. 459, 113 Va. 7, 38 L.R.A.N.S. 272, 
Ann.Cas.1913D 1075. 


79. Hodges v. Pine Product Co., 
68 S.B..1107,, 135 Ga, 134,33 L.R.A. 
N.S. ..74, 21 Ann.Cas. 1052; Sinclair 
Oil & Gas Co. v. Allen, 288 P. 981, 143 
Okl. 290; Mitchell v. Barry, 26 U.C. 
Q.B. (Ont.) 416. 


80. Jones v. Woodward Iron Co., 
82 So. 26, 203 Ala. 66. 


81. Schumacher vy. Shawhan Dis- 
tillery Co., 165 S.W. 1142, 178 Mo.App. 
Oi Oa 


82. Long v. Trexler, 8 A. 620, 5 Pa. 
Cas. 456. 


83. State v. Glucose Sugar Refin- 
ing Co., 91 N.W. 794, 117 Iowa 524; 
Convyv., LOst;o40 WAS 8450197, Pas ails 
Reg. v. Bradford Nav. Co., 6 B.&S. 
631, 118 E.C.L. 631, 122 Reprint 1328. 


84 State v. Smith, 48 N.W. 727, 
82 Iowa 423; State v. Frieberg, 31 
N.E. 881, 49 Ohio St. 585; 
Johnson v. State, 5 Ohio S.&C.P. 137, 
7 Ohio N.P. 379; Com. v. Kennedy, 
87 A. 605, 240 Pa. 214, 47 L.R.A.N.S. 
673; Smith v. Barnham, 34 L.T.Rep. 
N.S. 774. 


[a] Contribution by others.—The 
fact that others contributed to the 
nuisance does not relieve defendant, 
and if he contributed to it he is guilty 


Burch & 


the injury and prejudice of certain 
persons and others living along said 
stream is sufficient to charge a pub- 
lic or common nuisance. State v. 
Smith, 48 N.W. 727, 82 Iowa 423. 


[ce] Sawdust from the operation of 
a mill is not an ‘offensive substance” 
within the meaning of a statute pro- 
hibiting the casting of any such sub- 
stance into a stream. State v. Mitch- 
ell, 35 S.E. 845, 47 W.Va. 789. 


[d] Sewage.—(1) The state in the 
exercise of its police power may pre- 
vent the discharge of sewage into a 
stream because Sewage is an efficient 
medium for the dissemination of in- 
fecting germs, and may cause a 
stream, whether public or private, to 
become a public nuisance. Com. v. 
Kennedy, 87 A. 605, 240 Pa. 214, 47 
L.R.A.N.S. 6738. (2) Under the act 
of April 22, 1905 (P. L. p 260), mak- 
ing it a misdemeanor to discharge 
sewage into the waters of the state, 
the offense denounced is against the 
state. Com. v. Kennedy, supra (3) 
It is committed whenever sewage is 
permitted to drain into any surface 
stream, whether public or private. 
Com. v. Kennedy, supra. 


85. People v. Townsend, 3 Hill (N. 
Y.) 479. 
86. People v. Townsend, supra. 
87. Cross references: 


Contractual right to divert waters see 
infra § 560. 
Diversion: 
Of: 
Navigable waters see Navigable 
Waters § 106. 


Water as taking under law of 
eminent domain see Eminent 
Domain §§ 146, 147. 
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taking water from a stream and not returning it so 
that the lower riparian owner ean use it.88 
Diversion is to be 
distinguished from obstruction, as a stream may be 
The wrongful di- 
version of the waters of a natural watercourse is a 


tion®® is a form of diversion.®® 
obstructed without diverting it.°* 


private nuisance.” 


[§ 163] 2. Right To Divert®*—a. In General. A 
riparian owner may divert so much water from the 
stream as he is reasonably entitled to use upon his 
riparian land for ordinary riparian purposes without 
being subjected to any liability,®* provided he leave 
the current diminished by no more than is reasonable, 
having regard to the rights of other riparian owners 
to enjoy the common property,®°® and subject to the 


Diversion:—Continued 

Of:—Continued 
Watercourses by railroad: 

Liability for diversion see Rail- 
roads § 1208. 

Right to divert see Railroads § 
452. 

‘For purposes of municipal water 
supply see infra § 611. 

Interruption of stream distinguished 

see Diversion 18 C.J. p 1405. 
Liability of owner or operator of 

mine for diversion of water see 

Mines and Minerals § 909. 

License to divert waters of water- 

course see infra § 586. 

Mere abstraction of water as diver- 

sion see Diversion 18 C.J. p 1405. 
Prescriptive right to divert water see 

infra §§ 395-408. 

Right of: 

Municipal corporation to divert wa- 
ter of watercourse see Municipal 
Corporations § 4008. 

Public service water company to 
divert water see infra § 665. 

es. Strobel v. Kerr Salt Co., 58 
N.B. 142, 145, 164 N.Y. 393, 79 Am.S. 
R. 643, 51 L.R.A. 687 [rearg den 69 
N.E. 1131, 165 N.Y. 617]. See also 
Diversion 18 C.J. p 1405. 

89. See supra §§ 116-161. 

90. Strobel v. Kerr Salt Co., 58 N. 
Hy 142, 164 N.Y. 39/3; “79 Am.S.R. 643, 
ot wu. R.A. 687 [rearg den 69 N.H. 1131, 
165 IN. YS 617g. 

91. Armfield v. State, 61 N.E. 693, 
27 Ind.App. 488. 

[a] Thus a stream can be ob- 
structed by building a dam across it 
without diverting it from its natural 
course. -Armfield v. State, 61 N.E. 
693, 27 Ind.App. 488. 

Obstruction of watercourse gener- 
ally see supra §§ 21-33. 

92. .Ala.—Ulbricht v. Eufaula Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am. 
SRE eias Zoe 572: Stein v. Burden, 
29 Ala. 127, 65 Am.D. 394. 

Cal.—Tuolumne Water Co. v. Chap- 
man, 8 Cal. 392. 

N.Y.—Gardner v. Village of New- 
burgh, 2 Johns.Ch. 161. 

N.C.—Finger v. Rex Spinning. Co., 
128 S.H. 467, 190 N.C. 74. 

Or.—Shively v. Hume, 10 Or. 76. 

W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 

93. Right to use water see supra 
§§ 14-17. 

94, Cal.—Fall River Valley Irr. 
Dist. v. Mt. Shasta Power Corpora- 
tion, 259 P. 444, 202 Cal. 56, 56 A.L.R. 
264; Holmes v. Nay, 199 P. 325, 186 
Cal. 231; Arroyo Ditch & Water Co. 
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Pollu- 
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qualification that the stream must be left otherwise 
undiminished in quantity®® and unimpaired in qual- 
ity.°’ Moreover, a riparian owner may divert from 
a running stream so much water as he has by his 
labor added to the quantity of the stream.°*® 
also entitled to change the course of a natural stream 


He is 


within the limits of his own land,®® provided he re- 


proprietors.? 


v. Baldwin, 100 P. 874, 155 Cal. 280; 
Van Bibber v. Hilton, 24 P. 308, 598, 
84 Cal. 585. 

Ind.—Lowe v. Indiana Hydroelec- 
pe Power Co., 151 N.E. 220, 197 Ind. 

0 

Md.—Kelly v. Nagle, 132 A. 587, 150 
Md. 125. 

Mass.—Isbell v. Greylock Mills, 120 
N.E. 446, 231 Mass. 233; Stratton v. 
Mt. Hermon Boys’ School, 103 N.BH. 
287, 289, 216 Mass. 88, 49 L.R.A.N.S. 
57, Ann.Cas.1915A 768. 

N.J.—Cozy Lake v. Nyoda Girl’s 


Camp, 128) “A. 149, 97 N.J.Ba. 180; 
Mayor, etce., of Paterson v. East Jer- 
re Water Co., 70 A. 472, 74.N.J.Ea. 


N.Y.—Waylender v. Fulton County 
Gas (@Mlectrie Co-227 N.Y. 209; 
Crownen v. Wellsville Water Co., 3 
INS ead : 

N.C.—Blue Ridge Interurban Ry. 
Co. vy. Hendersonville Light & Power 
Co., 86 S.E. 296, 169 N.C. 471 [rev on 
other grounds 88 S.E. 245, 171 N.C. 
314]; Williamson v. Lock’s Creek Ca- 
nal Co:, 78 N.C. 156. 


Pa.—Scranton Gas & Water Co. v. 
Delaware L.. & W. R. Co., 88 A. 24, 
240 Pa. 604, 47 L.R.A.N.S. 710; Le- 
high Coal, etc., Co. v. Scranton Gas, 
etc., Co.,. 6 Pa.Dist.. 291. 


Vt.—Ford v. Whitlock, 27 Vt. 265. 


“A proprietor may make any rea- 
sonable use of the water of the stream 
in connection with his riparian estate 
and for lawful purposes within the 
watershed, provided he leave the cur- 
rent diminished by no more than is 
reasonable having regard for the like 
right to enjoy the common property 
by other riparian owners.’ Stratton 
v. Mt. Hermon Boys’ School, 103 N.E. 
287, 289, 216 Mass. 83, 49 L.R.A.N.S. 
57, Ann.Cas.1915A 768. 


“All that the law requires of the 
party by or over whose land a stream 
passes is that he should use the wa- 
ter in a reasonable manner, and so as 
not to destroy or render useless, or 
materially diminish or affect, the ap- 
plication of the water by the proprie- 
tors above or below on the stream.” 
38 Kent.Comm. p 439 [quot Cozy Lake 
v. Nyoda Girl’s Camp, 128 A. 149, 97 
N.J.Eq. 180, 181; Mayor, etc., of Pat- 
erson v. Hast Jersey Water Co., 70 A. 
472, 74 N.J.-Hq. 49, 75]. 


[a] Reason for rule.—‘‘As the en- 
joyment of each must be according to 
his opportunity, and the upper owner 
has the first chance, the lower owner 
must submit to such loss as is caused 
by a reasonable use.” Strobel v. Kerr 
Salt Co., 58 N.E. 142, 147, 164 Nuy. 
3038}. bly EAR. A. 687,779, Am:S.R.. 643 
[rearg den 59 N.H, 1131, 165 N.Y. 617]. 


95. Stratton v. Mt. Hermon Boys’ 
School, 103 N.E. 87, 216 Mass. 83, 49 


stores the stream into the original stream before it 
leaves his premises,! does not materially diminish the 
quantity of water that reaches the land of the lower 
riparian owner,” and does not cause the waters of the 
stream to flow onto or against the lands of adjoining 
As a correlative of the proposition 
that it is the right of a riparian proprietor to have 
the whole volume of the stream flow in its natural 
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Cozy Lake v. Nyoda Girl’s Camp, 128 
A. 149, 97 N.J.Eq. 180; Mayor, etce., 
of Paterson v. Hast Jersey Water Co., 
70 A. 472, 74 N.J.Eq. 49; McCarter 
v. Hudson County Water Co., 65 A. 
489, 70 N.J.Eq. 695, 118 Am.S.R. 754, 
14 L.R.A.N.S. 197, 10. Ann.Cas. 116 
[aff 28 S.Ct. 529; 209 U.S! 349, 52 Li 
Ed. 828]; Williamson v. Lock’s Creek 
Canal Co., 78 N.C. 156; Sherred—v. 
City of Baker, 125 P: $26, 63 Or. 28: 

96. McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
118 Am.S.R. 754, 14 L.R.A.N.S. 197, 
10 Ann.Cas. 116 faff 28 S:Ct. 5295°209 
U.S. 349, 52 L.Ed. 828]. 

97. McCarter v. Hudson County 
Water Co., supra. 


Pollution of waters generally see 
supra §§ 116-161. 


98 Jordan v. Lang, 22 S.C. 159. 


99. Del.—Beck vy. Kulesza, 156 A. 
346. 


Iowa.—Falcon v. Boyer, 
427, 157 Iowa 745. 


Kan.—Johnson v. Hyre, 109 P. 1075, 
83 Kan. 38; Missouri Pac. R. Co. v. 
aa P. 275, 55 Kan, 205, 49 Am-S, 


Mo.—Stough v. Steelville Blectric 
Light & Power Co., 226 S.W. 295, 296, 
206 Mo.App. 85 [cit Cyc]. 

N.Y.—Maylender v. Fulton County 
Gas & Hlectric Co., 227 N.Y.S. 209, 131 
Mise. 514. 


Okl.—Burkett v. Bayes, 187 P. oD 
78 OKl. 8. 


Tenn.—Webster Vv. 
Humphr. 518. 


Utah.—State v. Barker, 108 P. 352, 
27 L.R.A.N.S. 1138. 


Vt.—Norton v. 
239, 39 Amb. "2:20 


ie mim nieoue v. Spencer, 2 Maen. 
&G. 45, 48 Eng.Ch. 34, 42 Reprint 18. 


[a] Thus, where a public stream, 
abounding in fish valuable for food, 
flowed across defendant’s premises, 
he was entitled to change the course 
of the stream over such premises and 
construct fish ponds in the old bed, 
without injury to public or private 
interests, or interfering with the fish 
in the stream, permitting the water 
diverted to his fish ponds and hatch- 
ery to run undiminished and unpol- 
luted back into the stream. State v. 
Barker, 108 P. 352, 37 Utah 3845, 27 
L.R.A.N.S. 1138. 


1. See infra § 172. 


oes Pettibone v. Smith, 87 Mich. 

3. Beck v. Kulesza, (Del.) 156 A. 
346; Dettmer v. Illinois Terminal R. 
Co., 123 N.E. 87, 287 ll. 518; Stough 
v. Steelville Electric Light & Power 
Co., 226 S.W. 295, 206 Mo.App. 85. 


142 N.W. 


Fleming, 2 


Volentine, 14 Vt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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channel by or through his land without diminution in 
quantity except as results from an act of God or from 
a proper and reasonable use of the water by the 
other riparian owners,* a diversion by a riparian 
owner of the waters of a stream, except in so far as 
the same may result from reasonable riparian uses, 
1s an invasion of the riparian rights of the lower 
riparian owner® unless defendant has acquired the 
right to divert the waters by contract® or prescrip- 
tion;7 and this is so although the lower riparian 
owner owns the land on only one side of the stream.® 
Even where water from an artificial channel has been 
discharged into a stream as a matter of convenience, 
and abandoned without any intention to reclaim it, 
it becomes a part of the stream and cannot be di- 
verted from its natural channel so as to prevent a 
lower riparian owner from enjoying its use.® So, 
where it appears that the stream is dry part of the 


4 See supra § 12. 

5. U.S.—Indian Refining Co. v. 
Ambraw River Drainage Dist., 1 F. 
Suppl. 937; California Pastoral, etc., 
Co. v. Enterprise Canal, etc., Co., 127 
F. 741; Saunders v. Bluefield Water- 
works, etc., Co., 58 F. 133; Tyler v. 
Wilkinson, 24 F.Cas.No. 14,312; 4 Ma- 


Mo.—Tucker v. 
S.W. 301; 
age Dist., 


113 S.W. 676, 


son 397; Webb vegan Mfg. eee 
29 F.Cas.No. 17,322, 3 Sumn. 5 
i Neb.—M A 
Wa—Smith vy. MeBderry, 124 SoA micciricGen 103. 
896, 220 Ala. 342; Alabama Consol. | 137; 4 
Coal, etc., Co. v. Turner, 39 So. 603, | Neb. 347: 
145 Ala. 639, 117 Am.S.R. 61; Wright | 151,79 Neb. 151; 


& Rice v. Moore, 38 Ala. 593, 82 Am.D. 
731. 239, 45 Neb. 798. 

Cal.—Herminghaus Vv. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81 [cert gr 47 S.Ct. 575, 274 U.S. 
728, 71 L.Ed. 1315, and cert dism 48 
S.C 21; 20p U.S. 486,72 LWd= 3874); 
Miller & Lux v. Enterprise Canal & 
Mand Co7 1477 Ps. 019, 169) CaleeasTs 
Turner v. Eastside Canal & Irriga- 
tion Co., 142 P. 69, 168 Cal. 103; Huff- 
ner v. Sawday, 94 P. 424, 153 Cal. 86. 


Conn.—Harvey Realty Co. v. Bor- 
ough of Wallingford, 150 A. 60, 111 


337; 
460; 


Merritt v. 


Brooklyn, 


WATERS 


W. 219, 73 Mich. 170. 

Hagan, (App.) 300 

Lee v. Inter-River Drain- 
(App.) 

Schalk v. Inter-River Drainage Dist., 

(App.) 226 S.W. 277; 

1383 Mo.App. 548. 


Mont.—Anderson v. Cook, 64 P. 873, 
65 P. 113, 66 P. 504, 25 Mont. 330. 


N.W. 106, 110 Neb. 
Kane v. Bowden, 123 N.W. 94, 85 
Slattery v. Harley, 79 N.W. 
Clark v. Cambridge 
& Arapahoe Irr..& Imp. (Co., 64 N.W. 


N.J.—Weidman Silk Dyeing Co. v. 
Jersey City Water Supply Co., 
Parker, 
City of Newark v. Chestnut Hill 
Land Co., 75 A. 644, 77 N.J.Eq. 23. 


N.Y.—Kleinberg v. Ratett, 169 N.B. 
289, 252 N.Y. 236 [rearg den 170 N.E. 
164, 252 N.Y. 616]; 
54 N.E. 
Covert v. Cranford, 36 N.B. 597, 141 
N.Y. 521, 38 Am.S.R. 826; 
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year, and that when the water begins to flow it takes 
several weeks to reach plaintiffs’ land, owing to, the 
sandy bottom of the bed which must necessarily be- 
come saturated before any water would flow over it, 
it has been held that a diversion by defendants would 
postpone the time required to reach plaintiffs and re- 
sult in their injury.?° 


Flood waters. The rule has been held applicable 
under certain circumstances to the natural flood flow 
of astream,'! and, accordingly, if there is a diversion 
of such natural flood flow, which has no justification 
in the improvement, use, enjoyment, or protection of 
the land, the damages are not absque injuria.t? An 
increased flowage occurring annually and lasting 
three or four months does not constitute storm or 
flood waters which may be impounded and used by 
any person.?3 


Diversion by lower riparian owner. A lower Yri- 


Delaware, L. & W. R. Co., 88 A. 24, 240 
Pa. 604, 47 L.R.A.N.S. 710; Williams 
v. Fulmer, 25 A. 1038, 151 Pa. 405, 31 
Am.S.R. 767; Miller v. Miller, 9 Pa. 
74, 49 Am.D. 545; Hart v. Evans, 8 
Pa. 13; Wagner v. Purity Water Co., 
50 Pa.Super. 500; Irving v. Media, 10 
Pa.Super. 132 [aff 45 A. 482, 194 Pa. 
648]; Griffiths v. Monongahela R. Co., 
20 Pa.Dist. 534. 


oe Sie wine a v. Kerton, 


Gon ean Antonio & A. R. Ry. Co. 
vara Carpenter, (Civ.App.) 13 S. W. (2a) 


226 S.W. 280; 


Wood v. Craig, 


Nebraska Gas & 81 SiC ks 


re 


Vt.—Boynton & Moseley v. Gilman, 
ben VE. U7; Chatfield v. Wilson, sievit. 
358; Woodbury v. Short, 17 Vt. 387, 
44 Am.D. 344; Norton v. Volentine, 
14 Vt. 239, 39 Am.D. 220. 

Va.—Carpenter v. Gold, 14 S.B. 329, 
88 Va. 551; Burwell v. Hobson, 12 
Gratt: + (53 'Via.)° (322% 65° Ami. 247%, 

W.Va.—Roberts v. Martin, 77 S.H. 
535, 72 W.Va. 92; Neal v. Ohio Riv- 
er (Ra Con 34S. 94. 47 Wave 14. 

Wis.—Green Bay, ete., Canal Co. v. 
Kaukauna Water Power Co., 61 N.W. 


OT A 
1 NJ.Law 


Smith v. City of 
78%, 160 °N.Y. 350s 


New York 


Conn. 352; Osborne v. Norwalk, 60] Rubber Co. v. Rothery, 30 N.E. 841, . A 
A. 645, 77 Conn. 663; Williams v.|]132 N.Y. 293; Colrick v. Swinburne, | 1121, 63 N.W._ 1019, 90 Wis. 370, 48 
Wadsworth, 51 Conn. 277; Parker v.|12 N.B. 427, 105 N.Y. 503, 26 N.Y.|Am-S.R. 937, 28 L.R.A. 443; Patten 
Griswold, 17 Conn. 288, 42 Am.D.|Wkly.Dig. 430; Clinton v. Myers, 46| Raper_Co. v. Kaukauna Water Power 
739; Denslow v. New Haven, etc., Co., | N.Y. 511; Lyon v. Water Com’rs of Co., 35 N.W. 737, 70 Wis. 659; Sam- 
16 Conn. 98. City of Binghamton, 240 N.Y.S. 647,| UelS v. Blanchard, 25 Wis. 329. 

aa . Co. v. Cagle, | 228 App.Div. 585; Gilzinger v. Sau-| Eng.—Mason v. Hill, 3 B.&Ad. 304, 
100 SE oe Gakpp 93. Bust |gerties Water Co., 21 N.¥.S. 121, 66|28 E.C.L. 139, 110 Reprint 114; Med- 
Farmers’ Co-op. Irr. Co., 168 P. 1078, | Hun 173 [aff 37 N.E. 566, 142 N.¥.|\way Nav. Co. v. Romney, 9 C.B.NS. 


30 Idaho 752. 633]; 


Il1l.—Druley v. Adam, 102 Ill. 177; 
Plumleigh v. Dawson, 6 Ill. 544, 41 
Am.D. 199; Evans v. Merriweather, 4' 
Ill. 492, 38 Am.D. 106 


Vernum v. Wheeler, 35 Hun 53 
(aff 22 N.E. 1132, 117 N.Y. 650]; Corn- 
ing & Winslow v. Troy Iron, 
Factory, 34 Barb. 485, 22 How.Pr. 217; 
Pattison y. Richards, 


575, 99 E.C.L. 575, 142 Reprint 226: 
Waller v. Manchester, 6 H.&N. 667, 158 
Reprint 275; Nuttal v. Bracewell, L. 
R. 2 Exch. 1; Dudden v. Clutton Un- 
ion, 1 H.&N. 627, 156 Reprint 1353. 


etc., 


22 Barb. 143° 


Ind.—Larsh v. Test, 48 Ind. 130; 
Bump v. Sellers. 102 N_E. 875, 54 Ind. 
App. 146; Armfield v. State, 61 N.E. 
693,227 Ind. App. 488. 

Iowa.—Hinkle v. Avery, 
77, 88 Iowa 47, 45 Am.S.R. 224; 
fett v. Brewer, 1 Greene 348. 


Kan.—Montague v. Jefferson Coun- 
ty, 53 BP. 145, 7 Kan:App. 160. 


55 N.W. 
Mof- 


Ky.—Louisville, ete, R. Co. v. 
AA geet 40 S.W. 679, 19 Ky.L. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523; Pitman 
v. Poor, 38 Me. 237. 


Md.—Aberdeen vy. Beadford, 51 A. 
614, 94 Md. 670. 


Mass.—Blood v. Nashua, etc., R. 
Corp., 2 Gray 137, 61 Am.D. 444; Cary 
v. Daniels, 8 Metc. 466, 41 Am.D. 532; 
Johnson y. Jordan, 2 Metc. 234, 37 
eae 85; Curtis v. Jackson, 13 Mass. 


Mich.—Hilliker v. Coleman, 41 N. 
[67 C. J.—51] 


Fisher v. Trustees of Village of Clif- 
ton Springs, 121 N.Y.S. 163 [aff 125 
N.Y.S. 1119, 140 App.Div. 918]; Arnold 
v. Foot, 12 Wend. 330; Crooker v. 
Bragg, 10 Wend. 260, 25 Am.D. 555; 
Merritt v. Brinkerhoff, 17 Johns. 306; 
Sackrider v. Beers, 10 Johns. 241; 
Gardner v. Village of Newburgh, 2 
Johns.Ch. 161. 


N.C.—Hocutt v. Wilmington, ete., 
R. Co., 32 S.B. 681, 124 N.C. 214; Wil- 
liamson v. Lock’s Creek Canal Co., 78 
oee 156; Porter v. Durham, 74 N.C. 


Ohio.—Valley R. Co. v. Franz, 4 N. 
E. 88, 43 Ohio St. 623. 


Or.—Morton vy. Oregon Short Line 
R. Co., 87 P. 151, 1046, 48 Or. 444, 120 
Am.S.R. 827, 7 L.R.A.N.S. 344; Mace 
v. Mace, 67 P. 660, 68 P. 737, 40 Or. 


586; Jones v. Conn, 64 P. 855, 65 P. 
1068, 39 Or. 30, 87 Am.S.R. 634, 54 
Hayden v. Long, 8 Or. 


L.R.A. 630; 
244, 


Pa.—Scranton Gas & Water Co. v. 


1 


N.S.—Stanford v. Imperial Oil Co., 
54 N.S. 106. 


Ont.—Tolton v. Canadian Pacific R. 
Co., 22 Ont. 204. 


6. See infra § 560. 
7. See infra § 395. 


8. Parker v. Griswold, 
288, 42 Am.D. 739. 


9. Schulz v. Sweeny, 11 P. 253, 19 
Nev. 359, 3 Am.S.R. 888. 


10. Huffner v. Sawday, 94 P. 424, 
153) Calees6: 


11. Thompson v. New Haven Wa- 
ter Co., 86 A. 585, 86 Conn, 597, 45 
L.R.A.N.S. 457. 


12. Thompson v. New Haven We- 
ter Co., supra. / 


13. California Pastoral, etc., Co. v. 
Enterprise Canal, ete, Co. 127 FE. 
741; Miller v. Bay Cities Water Coz 
Hs P. 115, 157 Cal. 256, 27 L.R.A.N.S. 


17, Conn; 
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parian proprietor cannot go upon or above the land 
of an upper proprietor and take water which is nec- 
essary for, and subject to, the reasonable use of such 
upper proprietor,!* because such use by a lower ri- 
parian owner is clearly an unreasonable use;** nel- 
ther has he the right so to change the stream in a 
natural watercourse as to cause damage to the upper 
proprietors.?® 


As between opposite riparian owners, since each is 
entitled to the whole bulk of the stream undivided 
and indivisible, one of the owners cannot divert half 
of the’ watert?-18 even though he return -it to the 
stream before it leaves his land.+® 


Diversion as between states.2° A more liberal 
rule applies in a controversy between states respect- 
ing diversion of waters than to a controversy between. 
members of a single state,?1 and, in determining the 
extent of one state’s right to divert water from the 
watershed of a river, the court will endeavor to se- 
cure an equitable apportionment.”? 


Compensatory benefits. One cannot justify an un- 
lawful diversion of water upon the ground that he 
furnishes a faiv equivalent in water from other soure- 
es;23 nor can one compensate an unlawful diversion 
of water in ordinary stages of the stream by the fact 
that he sends down more water in dry seasons. 


14. Crum v. Mt. Shasta Power Cor- [a] 


poration, 4 P.(2d) 564, 117 Cal.App. 
586 [motion den 12 P.(2d) 134, foll 12 
P.(2d) 137, 124 Cal.App. 779]; Drake 
v. Tucker, 184 P. 502, 43 Cal.App. 53; 
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Thus (1) where the upper pro- 
prietor makes a dam and 
reservoir, for the purpose of storing 
the excess of water over what he 
needs for his ordinary mechanical 


a pl 


[§§ 163-165 


[§ 164] b. Purpose of Diversion?°—(1) In Gen- 
eral. As a general rule, the right to divert the wa- 
ters of a watercourse is limited to such uses as are 
beneficial,?® and naturally and of necessity pertain,?* 
to a riparian owner, such as the supply of his do- 
mestic needs,?® the watering of his cattle,?® the irri- 
gation of his fields,?° the supplying of power for me- 
chanical purposes,?! and some other familiar uses.*” 
An excessive diversion of water for any purpose can- 
not be regarded as a diversion to a beneficial use.** 
A person entitled to a given quantity of the water 
of a stream may change the place where it is used,*# 
or the character of its use, if the rights of others are 
not affected thereby.*° / 


Diversion for extraordinary uses.°° In exceptional 
eases the riparian owner may apply the water to ex- 
traordinary uses,** provided such extraordinary use 
does not materially diminish the flow of the stream,?* 
the extraordinary use be upon the riparian land,*°® 
and provided also that the water is not thereby 
forced back on the lands of the proprietor above,*° 
or is not unreasonably and injuriously precipitated 
on the lands of the proprietor below,*! and, after its 
use is restored, without material diminution,*? and 
before it leaves the lands of the person diverting it, 
to its original channel.*? 


[§ 165] (2) Storage or Sale of Water*4—(a) 


58 N.E. 142, 164 N.Y. 
51. L.R.A. 687 
1131, — 165- “NoYe 


Kerr Salt Co., 
a storage] 303, 79 Am.S.R. 643, 
frearg den 69 N.HE. 
617]. 


31. Southern Nebraska Power Co. 


Miller v. Baker, 122 P. 604, 68 Wash. 
Us 

15. Miller v. Baker, supra. 

16. Dettmer v. Illinois Terminal 
ie OO: ol2Zo UN 3 (neo Ll. e513 se Wil 
nae v. Bass, 191 N.W. 499, 179 Wis. 
364. 

17-18. Blue Ridge Interurban Ry. 
Co. v. Hendersonville Light & Power 
Comms Gs Su. 29 Os OO se NaC. eAdde wy LEOV 
on other grounds 88 S.E. 245, 171 N. 
C. 314]. 

19. Blue Ridge Interurban Ry. Co. 
v. Hendersonville Light & Power Co., 
supra. 

20. Right of state to take or in- 
jure property outside of its territorial 
limits see Eminent Domain § 19. 

21. State of New Jersey v. State 
of New York, 51 S.Ct. 562, 283 U.S. 
805, 75 L.Ed. 1425; State of Connecti- 
cut v. Commonwealth of Massachu- 
Setts, 51 S.Ct. 856; 288 U.S: 789, 75 
L.Ed. 1416; State of New Jersey v. 
State of New York, 51 S.Ct. 478, 283 
U.S. 336, 75 L.Ed. 1104 [entered 51 
S.Ct. 645]; State of Connecticut v. 
Commonwealth of Massachusetts, 51 
S.Ct. 286, 282 U.S. 660, 75 L.Ed. 602. 


22. State of New Jersey v. State 
of New York, 51 S.Ct. 562, 288 U.S. 
805, 75 L,Ed. 1425; State of Con- 
necticut v. Commonwealth of Massa- 
echusetts, 51 S.Ct. 356, 283 U.S. 789, 
15 L.fd. 1416; State of New Jersey 
v. State of New York, 51 S.Ct. 478, 
283 U.S. 336, 75 L.Ed. 1104 [entered 
51 S.Ct. 645]; State of Connecticut v. 
Commonwealth of Massachusetts, 51 
S.Ct. 286, 282 U.S. 660, 75 L.Ed. 602. 


23. Smith v.. Rochester, 38 Hun 
612 [aff 104 N.Y. 674, 7 N.Y.St. 867]. 


24. Sparks Mfg. Co. v. Newton, 45 
A. 596, 60 N.J.Eq. 399 [rev 41 A. 385, 
57 N.J.Eq. 367]; Clinton vy. Myers, 
46 N.Y. 511, 7 Am.R. 373. 


uses, to save and hold it for a season 
of drought, the fact that such stor- 
age rakes the lower owner’s rights 
more valuable is immaterial if he in- 
sists upon his legal right to the water 
as it would naturally flow and such 
right is of any value to him, as one 
cannot compensate an unlawful di- 
version of water in ordinary stages of 
the stream by the fact that he sends 
down more water in dry seasons. 
Clinton v. Myers, 46 N.Y. 511, 7 Am. 
R. 3738. (2) A town has no authority 
to divert water from private streams 
to the detriment of lower riparian 
owners without their consent, on con- 
dition that it will store storm water 
and give it out into the streams in 
dry times, and thus confer a compen- 
satory benefit on those owners. 
Sparks Mfg. Co. v. Newton, 45 A. 596, 
60 N.J.Eq. 399 [rev 41 A. 385, 57 N.J. 
Eq. 367]. 


25. Diversion for other than ripa- 
rian uses as unlawful see infra § 167. 


Purposes for which water may be 
used generally see supra §§ 16, 17. 


26. Holmes y. Nay, 199 P.'325, 186 
Cal. 231, 


27. McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
118 Am.S.R. 754, 14. L.R.A.N:S. 9197, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828]. 


28. McCarter v. Hudson County 
Water Co., supra. 


29. McCarter v. Hudson County 
Water Co., supra; Strobel v. Kerr 
Salt Co., 58 N.HE. 142, 164 N.Y. 393, 


79 Am.S.R. 643, 51 L.R.A. 687 [rearg 
den 69 N.E. 1131, 165 N.Y. 617]. 


30. McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
118 Am.S.R. 754, 14 L.R.A.N.S. 197, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828]; Strobel v. 


v. Taylor, 192 N.W. 317, 109 Neb. 683; 
McCarter v. Hudson County Water 
Go:,..65 A. 489) 70 N...Eds 695, ans) 
Am.S.R. 754, 14 L.R.A.N.S. 197, 10 
Ann.Cas. 116 [aff 28 S.Ct. 529, 209 U.S. 
349, 52 L.Ed. 828]; Strobel v. Kerr 
Salt; «Co4 58! UN. Bad 4255 164. IN. Yn sO ae 
79 Am.S.R. 648, 51 L.R.A. 687 [rearg 
Gen 69) (New Lo Lal Gp uN Soom Gale 


32. Strobel v. Kerr Salt Co., supra. 


33. Union Mill, ete., Co. v. Dang- 
Deore noiakws coe 


34 Ramelli v. Irish, 31 P. 40, 96 
Cal. 214; Strickler v. City of Colo- 
rado Springs, 26 P. 313, 16 Colo. 62; 
Woolman y. Garringer, 1 Mont. 535. 


35. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Ramelli v. Irish, 31 P. 
41, 96 Cal. 214; Davis v. Gale, 32 Cal. 
a Woolman y. Garringer, 1 Mont. 


36. Diversion for use on nonri- 
parian lands see infra § 167. 


37. Stein v. Burden, 29 Ala. 127; 
65 Am.D. 394; Scranton Gas & Water 
Co. v. Delaware, L. & W. R. Co., 88 A. 
24, 240 Pa. 604, 47 L.R.A.N.S. 710. 


838. Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., supra. 


39. Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., supra; 
Lehigh Coal, etc., Co. v. Scranton Gas, 
ete, Co,06 Pa.Distw291, 


40. Stein v. Burden, 29 Ala. 127, 
65 Am.D. 394, 


41. Stein v. Burden, supra. 
Stein v. Burden, supra. 
Stein v. Burden, supra. 

44. Storage of water for: 
Irrigation purposes see infra §. 1029. 


Mechanical or manufacturing purpos- 
es see infra § 1119. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 165-168] 


Storage. A riparian owner cannot, as against a low- 
er riparian owner, by means of a storage dam erect- 
ed on his own land, detain such surplus water of the 
stream as he may not require for his present use until 
it may be wanted by him in a dry season.*® 


[§ 166] (b) Sale. Although it is the general rule 
that a riparian owner cannot, to the injury of lower 
‘riparian owners, abstract water from the stream for 
the purpose of sale to others,*® it is held in some 
jurisdictions that the water may be sold for use on 
either riparian or nonriparian land unless the sale 
interferes with the rights of other riparian owners,** 
or constitutes an unreasonable use.*§ 


[§ 167] (3) Use on Nonriparian Lands. While it 
has been broadly stated that the diversion of water 
for use upon, and in connection with, nonriparian es- 

‘tates is wrongful,*® the rule has been held subject 
to the modification that the diversion, if for a use 
reasonable in itself, must cause actual or percepti- 
ble damage to the present or potential enjoyment of 
‘the property of the lower riparian proprietor before 
a cause of action arises in his. favor,®® and the rule 
has been held inapplicable where a riparian owner 
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diverts water from a main stream at a point on his 
land and uses it on land in the watershed of a branch 
stream which flows into the main stream before the 
latter reaches the land of lower riparian owners.°! 


[§ 168] c. Manner of Diversion—(1) In General. 
If the diversion of a watercourse causes a material 
or perceptible injury to the rights of a lower ripari- 
an owner,°? it is immaterial to his right of action in 
what manner the diversion is effected, whether by 
changing the channel of the stream,®* by arresting 
and collecting the subterranean or percolating wa- 
ters which feed it,°+ by tapping the lake, reservoir, 
or pond which is its sole or chief source of supply,®® 
by turning it into a reservoir or pond,®® by digging 
out and sinking the bed of the stream,°* or by drain- 
ing it by the construction or enlargement of an arti- 
ficial conduit.5® The diversion may be caused by 
taking water from the underground flow of a stream 
as well as by taking the surface water.°® It is not 
an unlawful diversion to divert a stream which has 
in the past carried and deposited accretions from the 
land of others so that it will no longer do so,®° and, 
where waters have partially left the old channel and 
cut a new one, it has been held that the act of the 


45. Colorado Power Co. v. Pacific 
Gas & Blectric Co., (Cal.) 19 P.(2d) 
498; Seneca Consolidated Gold Mines 
Co. v. Great Western Power Co., 287 
W598 209 *Call 22.06) 170 ATER 210; 
Herminghaus v. Southern California 
Edison \'Co.,.°252 °P=-607" 200! Cal. +81 
{cert gr 47 S.Ct. 575, 274 U.S. 728, 71 L. 
Ed. 1315, and cert dism 48 S.Ct. 27, 
275 U.S: 486, 72 L.Ed. 387]; Clinton 
ve Meyers,46 Noy. 511, 7 Am.Re 373. 

46. Cal.—Heilbron v. Seventy-Six 
Land, etc., Co., 22 P. 62, 80 Cal. 189. 


Mass.—Moulton v. Newburyport 
Water Co., 137 Mass. 163. 

N.J.—McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
14 L.R.A.N.S. 197, 118° Am.S.R. 754, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828, 14 Ann.Cas. 
560]. 

N.Y.—Penrhyn Slate Co. v. Gran- 
ville Electric Light, etc., Co., 82 N.Y. 
S. 547, 84 App.Div. 92 [rev on ground 
of complainant’s laches 73 N.E. 566, 
181 N.Y. 80, 2 Ann.Cas. 782]; Standen 
v. New Rochelle Waiter Co., 36 N.Y.S. 
92, 91 Hun 272. 

Pa.—Mott v. Consumers’ Water Co., 
41 A. 611, 188 Pa. 521; Philadelphia, 
etc., R. Co. v. Pottsville Water Co., 
18 Pa.Co. 501. 

Wash.—Town of Kirkland v. Coch- 
rane, 151 P. 1082, 87 Wash. 528. 

W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 

Eng.—Belfast Rope Works Co. v. 
Boyd, L.R. 21 Ir. 560. 


47. Jones v. Acqueduct, 62 N.H. 
488; Humphreys-Mexia Oil Co. v. 
Arseneaux, 297 S.W. 225, 116 Tex. 603 
[aff (Civ.App.) 244 S.W. 280]; Texas 
Co. v. Burkett, 296 S.W. 273, 117 Tex. 
16, 54 ALL.R. 1397. , 

Diversion for use on nonriparian 
lands generally see infra § 167. 

Right to sell water to irrigate non- 
riparian lands generally see infra § 
851. 

48. Gillis v. Chase, 31 A. 18, 67 N. 
H. 161, 68 Am.S.R. 645. 


49. Ala.—Ulbricht v. Eufaula Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am. 
SUR. 72,4 DRA. (572. 

Cal.—Gould v. Eason, 49 P. 577, 117 
Cal. 539,38 L.R.A. 181. 


Conn.—Williams v. Wadsworth, 51 
Conn. 277. 

Ga.—Hendrix v. Roberts Marble Co., 
165 S.E. 223, 175 Ga. 389. 

Neb.—Crawford v. Hathaway, 93 N. 
W. 781, 67 Neb. 325, 60 L.R.A. 889, 
108 Am.S.R. 647. 


N.J.—McCarter v. Hudson County! 


Water Co., 65 A. 489, 70 N.J.Eq. 695, 
118 Am.S.R. 754, 14 L.R.A.N.S. 197, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828]. 


Pa.—Lehigh Coal & Navigation Co. 
v. Seranton Gas & Water Co., 6 Pa. 
Dist. 291. 


$.D.—Sayles v. City of Mitchell, 
245 N.W. 390. 


W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 


Eng.—McCartney v. JWondenderry, 
ete., R. Co., 1904] A'C."30l fidisappr 
Earl of Sandwich v. Great Northern 
Ry. Co., L.R. 10 Ch.D. 707]; Swindon 
Waterworks Co. v. Wilts & Berks 
Canale Naw: Cot la ta ed COD: 


See also Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152 (dictum). 


50. Kan.—Atchison, ete., Ry. Co. v. 
Shriver, 106 P. 519, 101 Kan. 257. 


Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; Elliot v. Fitzburg R. R. Co.,:10 
Cush. 191, (54° Am De 85. 


N.C.—Harris v. N. & W. Ry. Co., 
69S. 623, tod IN:C. 542) sil atuaRoA, 
N.S. 5438, 138 Am.S.R. 686. 


Or.—Jones v. Conn, 64 P. 855, 65 
PALO So OrmocO si Am.Sak. o6e4, 
54 L.R.A. 630. 


Tex.—Texas Co. v. Burkett, 296 S. 
Waa, hii Mexs 165 4 CAT RY 1397 
patie y(Ciy., App:.)) e255 seve COows 
Humphreys-Mexia Co. v. Arseneaux, 
ZOTGS WV 20, 6» Dex, 608, 950: Anus. 
1147 [aff (Civ.App.) 244 S.W. 2801; 
Watkins Land Co. v. Clements, 86 S. 
W. 733, 98 Tex. 578, 107 Am.S.R. 653, 
70 L.R.A. 964. 


Va.—Town of Gordonsville v. Zinn, 
aye S.E. 608, 129 Va. 542, 14 A.L.R. 
318. 


51. Holmes v. Nay, 199 P. 325, 186 
Cal. 231. 
52. Cal.—Moore v. Clear Lake Wa- 


ter-Works, 8 P. 816, 5 P. 494, 68 Cal. 


146; Yankee Jim’s Union Water Co. v. 
Crary, 25 Cal. 504, 85-Am.D. 145; Na- 
toma Water, ete, Co. v. McCoy, 23 
Cal. 490; Phoenix Water Co. vy. Fletch- 
er, 23 Cal. 481. 2 tent 


Colo.—Saint v. Guerrerio, 30 P, 335, 
17 Colo. 448,.31:Am-:S.R. 320. 


Mont.—Carron v. Wood, 26 P: 388, 
10 Mont. 500. 


N.Y.—Garwood v. New York Cent., 
eee R. Co.) 283: NtY. -400,.38° “Amin: 

Eng.—Williams v. Morland, 2 B.&C. 
9110, 19 “H.C, +391, 107 Renrint 620: 
Wright v. Howard, 1 Sim.&St. 203, 1 
Eng.Ch. 190, 57 Reprint 76. 

Ont.—Reynolds v. Hamilton, ete., R. 
Co., 16 Ont.W.N. 4. 


53. Diamond Match Co. vy. New 
Haven, 13 A. 409, 55 Conn. 510, 3 Am. 
S.R. 70; Meir v. Kroft, (Iowa) 80 N. 
W. 521; Fleming v. Wilmington, etce., 
R. Co.; 20 S.E..714, 115 N.GS676; Me- 
mos v. Crosson, 33 U.C.Q.B. (Ont.) 

54. Montecito Valley Water Co. v. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578; Wilson v. Ward, 56 P. 5738, 26 
Colo. 39; Platte Valley Irr. Co. Vv. 
Buckers Irr., ete, Co., 53:P. 834, 25 
Colo. 77; Smith v. Brooklyn, 54 N.E. 
Sih, e160) NOY. 23.5 Ulis AD. Ln ACE GOs. 
Dickinson y. Grand Junction Canal 
Co., 7 Exch. 282, 155 Reprint 953. 


55. Baxter v. Gilbert, 58 P. 129, 
374, 125 Cal. 580; Koenig v. Water- 
town, 80 N.W. 728, 104 Wis. 409. 


56. Coleman v. Le Franc, 69 P. 
1011, 1387 Cal. 214; Harding v. Stam- 
ford Water Co., 41 Conn. 87; White v. 
Fast: Lake Land Co., 23 S.B. 393, 96 
Ga. 415, 51° Am-:S.R. 141; Parry v. 
Citizens’ Water-Works Co., 13 N.Y.S. 
471, 59 Hun 196. 


57. Chatfield v. Wilson, 31 Vt. 358. 
58. California Pastoral, etc., Co. v. 
Enterprise Canal, etc., Co., 127 F. 741; 
Taylor v. Canton Tp., 30 Pa.Super. 


305; Bealey v. Shaw, 6 Hast 208, 102 
Reprint 1266. 


59. Barton Land & Water Co. v. 
oe Water Co., 152 P. 48, 171 Cal. 


60. Cohen v. U. S., 162 F. 364. 


[a] Reason for rule.—A riparian 
owner has no vested right in future 
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landowner in straightening the channel is not unlaw- 
ful.*t So the cutting of trees on one’s own land, 
thereby letting in the wind and the rays of the sun 
and causing the flow of the waters to be diminished 
by evaporation, is not an actionable diversion.®? 
When, by reason of the removal of an obstruction by 
a flood, a stream is diverted from flowing past plain- 
tiff’s land, defendant on whose land the obstruction 
had existed is not bound to replace such obstruction 
nor is he bound to permit plaintiff to do so.°? 


[§ 169] (2) Flooding Lands.*4+ A diversion is an 
actionable injury where the result is to flood lands 
which would not otherwise be flooded as well as where 
the result is to deprive a riparian owner of the water 
to which he is entitled.®® 


[§ 170] d. Place of Diversion. A person entitled 
to a given quantity of the water of a stream may take 
the same at any point on the stream,*® and may 
change the point of diversion at pleasure, if this does 
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not injuriously affect other proprietors.°* He is not 
required, so far as a lower riparian owner is con- 
cerned, to make his diversion on his own land, but 
can make it above, provided no unreasonable loss of 
water is caused by his so doing.** 


[§ 171] e. Extent of Diversion. What consti- 
tutes an unreasonable diversion depends on the cir- 
cumstances of each particular case,°° and the char- 
acter,’° ecapacity,’! size,** and velocity?® of the 
stream, the uses to which it is subservient,’* the 
adaptation of machinery to it,’° the usage ‘of the 
country,’® the extent of the injury,77 convenience in 
doing business,7® andthe indispensable necessity of 
cities and villages for drainage’® are to be taken into 
consideration, so that a use which, under certain cir- 
cumstances, is held-reasonable, under different cir- 
cumstances would be held unreasonable.’® It is also 
material, sometimes, to ascertain which party first 
erected his works and began to appropriate the wa- 
ter.81 A distinction must also be made between pri- 


accretions. Cohen vy. U. S., 162 F. 


364. ‘ 

Gl. St: Louis, ete, R. Co. v. Mag- 
ness, 123 S.W. 786, 93 Ark. 46. 

62. Fisher v. Feige, 69 P. 618, 137 
Cal. 39, 92 Am.S.R. 77, 59 L.R.A. 333. 

63. Boehm v. Wermuth, 215 N.W. 
818, 194 Wis. 82. 

Right of riparian owner to remove 
cause of diversion see infra § 175. 

64. Flooding lands as result of ob- 
struction or detention of waters see 
supra § 56. 

65. Ala.—Smith v. McElderry, 124 
So. 896, 220 Ala. 342; Moore v. Walker, 
79 So. 191, 201 Ala. 629. 


Ark.—Taylor v. Steadman, 220 S.W. 
821, 143 Ark. 486. 


Cal.—_Hellman Commercial Trust & 
Savings Bank v. Southern Pac. Co., 
214 P. 46, 190 Cal. 626. 


Del.—Beck v. Kulesza, (Super.) 156 
A. 346. 


Ga.—Cheeves v. Danielly, 4 S.E. 902, 
80 Ga. 114. 


Ill.— East St. Louis, ete., R. Co. v. 
Hisentraut, 24 N.E. 760, 134 Ill. 96. 


F Ind.—Maxwell v. Shirts, 61 N.E. 
754, 27 Ind.App. 529, 87 Am.S.R. 268. 


Ind.T.—Gulf, etc., R. Co. v. Clark, 
51S: W. 962, 2 Ind. 319: 


Iowa.—Dorr vy. Simerson, 34 N.W. 
752, 73 Lowa 89. 


Miss.—Illinois Cent. R. Co. y. Mil- 
ler, 19 So. 61, 68 Miss. 760. 


Mo.—Munkers v. Kansas City, ete., 
R. Co., 60 Mo. 334; Wood v. Craig, 113 
S.W. 676, 133 Mo.App. 548; Gotten- 
stroetter v. Kappleman, 88 Mo.App. 
449; George v. Wabash Western R. 
Co., 40 Mo.App. 433; Mangold v. St. 
Louis, etc., R. Co., 24 Mo.App. 52. 


N.H.—tTillotson v. Smith, 32 N.H. 
90, 64 Am.D. 355. 


N.Y.—Denison v. New York Cent., 
etc., R. Co., 90 N.Y.S. 263, 98 App.Div. 
899; Van Hoesen v. Coventry, 10 
Barb. 518. 


N.C.—Rhyne v. Flint Mfg. Co., 109 
S.E. 376, 182 N.C. 489; Craft v. Nor- 
folk, etc., R. Co., 48 S.E. 519, 136 N.C. 
49; Briscoe v. Young, 42 S.E. 893, 131 
N.C. 386; Mullen v. Lake Drummond 
Canal, “ete., Co., 41 S:E 1027, 130, N.C, 
496, 61 L.R.A. 833; Fleming v. Wil- 


mington, etc., R. Co., 20 S.E. 714, 115 
N-C, 676. 
Tex.—Wilson v. Hagins, (Commn. 


App.) 50 S.W.(2d) 797 [aff (Civ.App.) 


25 S.W.(2d) 916]; City of Wichita 
Falls v. Mauldin, (Commn.App.) 39 
S.W.(2d) 859 [aff (Civ.App.) 23 S.W. 
(2d) 771]; MecAmis v. Gulf, Cc. & S. 
IY Ry. (Co... (CiveApp:) sa Saw... sol 
{error refused]; San Antonio, etc., R. 
Co. v. Gurley, 83 S.W. 842, 37 Tex.Civ. 
App. 283. 


Va.—Burwell v. Hobson, 12 Gratt. 
(3) Via.) 82:2!65, Amb yi 2ar. 


W.Va.—Williams v. Columbus Pro- 
ducing Co., 93 S.E. 809, 80 W.Va.' 683, 
L.R.A.1918B 179. 


Wis.—Neumeister v. Goddard, re 
N.W. 241, 125 Wis. 82. 


apr mae ga v. Smith, 2 Mao Cas 


Ont.—Stalker v. Dunwich Tp., 15 
Ont. 342. 


66. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Turner vy. Eastside 
Canal & Irrigation Co., 142 P. 69, 168 
Cal, 1035 Kidd v,. Baird, 15 Call 162: 


67. U.S.—Union Mill, etc., Co. v. 
Dangberg, 81 F. 73. 


Cal.—Craig v. Crafton Water Co., 
74 P. 762, 141 Cal. 178; Ramelli v. 
Irish, 31 P. 41, 96 Cal. 214; Junkans 
Vv. Bergin, 7 B..684, 67 Cal. 267; Kidd 
v. Laird, 15 Cal. 162. 


Colo.—Strickler v. City of Colorado 
Springs, 26 P.. 313, 16 Colo. 62. 

Idaho.—Walker vy. McGinness, 69 P. 
1003, 8 Idaho 540. 


Nev.—Hobart v. Wicks, 15 Nev. 418. 


68. Holmes v. Nay, 199 P. 325, 186 
Cal. 231; Miller & Lux v. Enterprise 
Canal & Land Co., 147 P. 567, 169 Cal. 
415; Turner v. James Canal Co., 99 
Bh b20; tbbsCaly 82, 132 Am.SiR. 59), 
17 Ann.Cas. 823, 22 L.R.A.N.S. 401. 


69. Ga.—White v. East Lake Land 
on 23 S.H. 393, 96 Ga. 415, 51 Am.S.R. 
41. 


Ill.—Druce v. Blanchard, 170 N.E. 
ZOO macsmullyodee 


Ind.—Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385. 


Mass.—Stratton v. Mt. Hermon 
Boys’ School, 103 N.E. 87, 216 Mass. 
83, 49 L.R.A.N.S. 57, Ann.Cas.1915A 
768; Elliot v. Fitchburg R. Co., 10 
Cush. 191, 57 Am.D. 85. 

N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 3038, 79 Am.S.R. 643, 
61 LRA. 687 [rearg den 59 N.B. DLA, 
1 G}5i Nixon dalls 

Pa.—Miller v. Miller, 9 Pa. 74, 49 
Am.D. 545. 


S.C.—Mason v. Apalache Mills, 62 
S.E. 399, 81 S:C. 554. 


70. White v. East Lake Land Co., 
23 S.E. 393, 96 -Ga. 415, 51) Am-SaR: 
141; Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


71. Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385; Mason v. Apalache 
Mills, 62 S.E. 399, 81 S.C. 554. 


72. Ga.—White v. East Lake Land 
Co., 23 S.E. 393, 96 Ga. 415, 51 Am.S.R. 
141; Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


Mass.—Elliot y. Fitchburg R. Co., 
10 Cush. 191, 194, 57 Am.D. 85. 

N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 643, 
51 L.R.A. 687 [rearg den 59 N.E. 1131, 
N65) News 61:7]. 

Pa.—Miller v. Miller, 9 Pa. 74, 49 
Am.D. 545. 


a Eng. .—Norbury v. Kitchin, 9 Jur:N. 


“To take a quantity of water from 
a large running stream for agriculture 
or manufacturing purposes, would 
cause no sensible or practicable 
diminution of the benefit, to the preju- 
dice of a lower proprietor; whereas, 
taking the same quantity froma small 
running brook passing through many 
farms, would be of great and manifest 
injury to those below, who need it 
for domestic supply, or watering cat- 
tle; and therefore it would be an un- 
reasonable use of the water, and an 
action would lie in tthe latter case and 
not in the POI Mery, Elliot v. Fitch- 
burg R. Co., supra 


73. Strobel v. Kerr Salt Co., 58 N. 
HL 142, 164 N.Y¥.-303, 51 1. RsA. 687, 
79 Am.S.R. 643 [rearg den 59 N.E. 
ULSD PTGS IN. Yen Onc. 


74 White v. Hast Lake Land Co., 
23 oS... 3938, 96 Ga. 415) 51 Amst: 
141; Southern Ry. Co. v. Cagle, 100 
S.E. 21, 24 Ga.App. 93. 


75. Dilling v. Murray, 6 Ind. 324, 
63 Am.D. 385;,. Mason v. Apalache 
Mills, 62 S.E. 399, 81 S.C. 554. 


76. Strobel v. Kerr Salt Co., 58 N. 
HB. 142, 164 N.Y. 303, 51 RIN, 687, 
79 Am.S.R. 643 [rearg den 59 N.E. 
PSHE AC SENG Ys Odile 


77. Strobel v. Kerr Salt Co., supra. 
78. Strobel v. Kerr Salt Co.,; supra. 
79. Strobel v. Kerr Salt Co., supra. 
80. Strobel v. Kerr Salt Co., supra. 
81. Strobel v. Kerr Salt Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 171-173] 


mary and secondary uses.82 Thus, for his own do- 
mestic¢ use and watering cattle, a riparian owner may 
divert so much of the stream as may be reasonably 
necessary,** and for the purpose of irrigating ripari- 
an lands, he may take so much as will not unjustly 
deprive other owners of the like right.8 Under no 
circumstances can an excessive or wasteful diversion 
be sanetioned,®® and not even a riparian owner has 
a right to divert a stream permanently from its nat- 
ural course and thus deprive others of their rights 
therein,®® and the purpose for which the water di- 
~verted may be used makes no difference as to the 
force and effect of this rule.§* 


[§ 172] f. Restoration of Water. From the na- 
ture of the property in running water,*® and the 
rules which have been universally applied to regulate 
its use,®® it follows that a riparian proprietor, after 
making a reasonable and proper use of the water for 
his own purposes, must return all the surplus water 
to its natural channel®® before it reaches the land of 
lower riparian owners;*! if he cannot return it 
he must not divert it,°? and it is no excuse that an- 


tric Power Co., 
430; 
Am.D. 385. 


82. Primary and secondary uses of 
water generally see supra §§ 16-17. 


83. Auburn v. Union Water Power 
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other person has interrupted its return.°* More- 
over, it is generally the right as well as the duty of 
a riparian owner to restore the stream to its natural 
channel when he has himself diverted it or when the 
forces of nature have changed its course,®* although 
when the changed or artificial conditions have con- 
tinued for a considerable length of time a restoration 
to the original channel cannot be made to the injury 
of persons who have acquired rights in connection 
with the changed conditions.®® This right to change 
a stream in its natural course has been held properly 
exercised where an artificial course has been made by 
another adjoining riparian owner.°® 


Waiver. The rule requiring the restoration of the 
water to the natural channel, being for the benefit of 
the lower riparian owner,®* may be waived by 
him??? 


[§ 173] 3. Right To Object to Diversion. The 
only persons having the right to complain of the 
wrongful diversion are riparian owners whose rights 
are thereby infringed.‘ Accordingly, plaintiff must 


rian owners may require the restora- 
tion of the water. Falcon vy. Boyer, 
142 N.W. 427, 157 Iowa 745. 


Co., 38 A. 561, 90 Me. 576, 38 L.R.A. Iowa.—Falcon v. Boyer, 142 N.W. 91. Falcon v. Boyer, 142 N.W. 427, 
188; Cilly v. Cincinnati, 7 Ohio Dec. | 427, 157 Iowa 745. 157 Iowa 745; Hoffman v. Strong, 49 
(Reprint) 344, 2 Cine L.Bul. 135; Kan.—Johnston v. Hyre, 109 P.|Pa-Super. 546; Kimberly, etc., Co. v. 


Brown v. Kistler, 42 A. 885, 190 Pa. 
499; Philadelphia, ete., R. Co. v. Potts- 
ville Water Co., 38 A. 404, 182 Pa. 418. 


84. Gould v. Eaton, 49 P. 577, 117 
Cal. 539, 38 L.R.A. 181; Smith v. Cor- 
bit, 48 P. 725, 116 Cal. 587; Anthony | 83, 
v. Lapham, 5 Pick. (Mass.) 175; Cook | 768. 
v. Hull, 3 Pick. (Mass.) 269, 15 Am.D. 
208; Shotwell v. Dodge, 36 P. 254, 
8 Wash. 337; Sampson v. Hoddinott, 
1) GBN:S: 590).37 E:C.L. 590,140" Re- 
print 242; Embrey v. Owen, 6 Exch. 
353, 155 Reprint 579; Miner v. Gil- 
mour, 12 Moore P. C. 131, 14 Reprint 


1075, 83 Kan. 38; 
S.R. 249. 


44 Minn. 367. 


861 Mont.—-Bullerdick v. Hermsmeyer, 
; 4, 32 Mont. 541. 

N.J.—Society for Establishing Use- 
Manufactures v. 
1 N.J.Bq. 157, 21 Am.D. 41. 
N.Y.—Clinton vy. Myers, 46 N.Y. 
Cott v. 
86 N.Y. 214, 1 Transcr.A. 26, 
Maylender v. Fulton County 


85. Union Mill, etc., Co. v. Dang- 81 P. 33 
berg, 81 F. 738; Wier v. Covell, 29 
Conn. 197; Cary v. Daniels, 8 Mete. 
(Mass.) 466, 41 Am.D. 532. 


86. Rigney v. Tacoma Light, etc., 
aoe 38 P. 147, 9 Wash. 576, 26 L.R.A. 
425. 

Duty to restore water to natural 
course generally see infra § 172: 


ful 
ete., Oo., 


7 Am Ries.36 
Pr 222 
131 Mise. 514. 


Missouri Pac. R. Co. 
v. Keys, 40 P. 275, 55 Kan. 205, 49 Am. 

Mass.—Stratton v. Mt. 
Boys’ School, 103 N.E. 87, 216 Mass. 
49 L.R.A.N.S. 57, Ann.Cas.1915A 92. 


Minn.—Pinney v. Luce, 46 N.W. 561, 


Mo.—Stough vy. Steelville Electric 
Light & Power Co., 226 S.W. 
206 Mo.App: 85 “[eity Cye}; 
Craig, 113 S.W. 676, 133 Mo.App. 548. 95. 


Gas & Electric Co., 


Hewitt, 48 N.W. 373, 79 Wis. 334. 


92. Stein v. Burden, 29 Ala. 127, 

65 Am.D. 394: Johnk vy. Union Pac. 
R. Co., 157 N.W. 918, 920, 99 Neb. 7638, 
L.R.A.1916F 403 [cit Cyc]. 
Stein v. Burden, 29 Ala. 127, 
65 Am.D. 394; Johnk vy. Union Pac, 
Re Cos) LT IN We 948,99 Neb TGS. 
R.A.1916F 403. 

94 McCord v. High, 24 Iowa 336; 
Peter v. Caswell, 38 OhioSt. 518; York 
County v. Rolls, 27 Ont.A. 72. 
Ind.—Burk v. Simonson, 2 N. 
BH. 309, 3 N.E. 826, 104 Ind) 173, 54 
Am.R. 304. 

Mich.—Mathewson v. Hoffman, 43 
N.W. 879, 77 Mich. 420, 6 L.R.A. 349. 


Minn.—Kray v. Mugegli, 86 N.W. 


Hermon 


295, 296, 
Wood v. 


Morris Canal, 


511, | 882, 84 Minn. 90, 87 Am.S.R. 332, 54 
Lewiston R. Co., | L-R.A. 473. 
34 How. Miss.—Mississippi Cent. R. Co. v. 


Mason, 51 Miss. 234. 


Neb.—Johnk v. Union Pac. R. Co., 
157 N.W. 918, 920, 99 Neb. 763, L.R.A. 


227 N.Y.S. 209, 


87. Rigney v. Tacoma Light, etc., Okl.—Burkett v. Bayes, 187 P. 214,]1916F 4038 [cit Cyc]. 
Co., 38 P. 147, 9 Wash. 576, 26 L.R.A.| 78 OkI. 8. ; Ohio.—Morningstar v. Young, 2 
425. Or.—Jones v. Conn, 64 P, 855, 65 P.|Ohio Dec. (Reprint) 294, 2 West.L. 
88. See supra § 8. 1068, 39 Or. 30, 87 Am.S.R. 634, 54 L. | Month. 319. 


R.A. 630; 


89. See supra §§ 14-17. 


90. U.S.—Mason vy. Cotton, 
792, 2 McCrary 82. 


Ala.—Ulbricht vy. Eufaula Water 
Co., 6 So. 78, 86 Ala. 587, 11 Am.S.R. 
72, 4 L.R.A. 572; Stein v. Burden, 29 
Ala. 127, 65 Am.D. 394. 


Cal.—Mentone Irr. Co. v. Redlands 
Electric Light, ete., Co., 100 P. 1082, 
155 Cal. 323; 22 L.R.A.N.S. 382, 17 Ann. 
Cas. 1222; Arroyo Ditch & Water Co. 
v. Baldwin, 100 P. 874, 155 Cal. 280: 
Bathgate v. Irvine, 58 P. 442, 126 Cal. 
M355 00 Am.SiR. 158-5 Vernon Irr.) Co: 
v. Los Angeles, 39 P. 762, 106 Cal. 
237; Gould v. Stafford, 18 P. 879, 77 
Cal. 66. t 

Conn.—Perkins y. Dow, 1 Root 535. 

Del.—Beck v. Kulesza, (Super.) 156 
A. 346. 

Ill.—Dettmer vy. Illinois Terminal 
R. Co., 128 N\E. 37, 287 Ill. 513; Fen- 
ton, etc., R. Co. v. Adams, 77 N.E. 531. 
22ie nile cOl, to Ams. 17>" sDaum 
Ve Cooper, 70N.. 339) 208 TI 391. 


Ind.—Lowe y. Indiana Hydroelec- 


4 F. 


Hayden v. Long, 8 Or. 245. 


Pa.—Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., 88 A. 24, 240 
Pa. 604, 47 L.R.A.N.S. 710; Pennsyl- 
vania R. Co. v. Miller, 3 A. 780, 112 
Pa. 34; Beissell v. Sholl, 4 Dall. 211, 
1 L.Ed. 804 


rest onedele Co. v. Woonsocket, 
56 A. 448, 25 RT. 428. 


Tenn.—Webster v. 
Humphr. 518. 


Tex.—Tolle v. Correth, 
98 Am.D. 540; Biggs v. Miller, 
App.) 147 S.W. 632. 

Vt.—wNorton vy. Volentine, 14 Vt. 239, 
36 Am.D. 220. 


Wash.—Crook y. Hewitt, 31 P. 28, 
4 Wash. 749. 

fa] “This obligation results from 
the nature of the property in running 
water and the rules which have been 
universally applied to regulate its 
use.” Stein v. Burden, 39 Ala. 127, 
65 Am.D. 394. Use of water generally 
see supra §§ 14-17 


[b] Both upper and lower ripa- 


Fleming, 2 


31 Tex. 362, 
(Civ. 


Vt.—Ford v. Whitlock, 27 Vt. 265. 


Wash.—Hollett vy. Davis, 103 P. 423, 
54 Wash. 326. 


[a] Thus, the proprietor of a 
stream who diverts it into an artifi- 
cial channel, and continues such 


change for a time exceeding the stat- 
ute of limitations, is estopped, as 
against a person making a beneficial 
use of the water, to return it to its 
natural channel to the latter’s injury. 
pire Se v. Davis, 103 P. 423, 54 Wash. 
326. 


86. Beck v. Kulesza, 
156 A. 346. 


97.. Biggs v. Miller, (Tex.Civ.App.) 
147 S.W. 632. 


98-99. Biggs v. Miller, supra. . 


1. Southern Nebraska Power (Co. 
v. Taylor, 192 N.W. 317, 109 Neb. 683: 
Schlag v. Jones, 18 A. 1072, 181 Pa. 
62; Humphreys-Mexia Co. v. Arse- 
naux, 297 S.W.. 225, 116 Tex. 603, 53 
A.L.R. 1147 [aff' (Civ.App.) 244 S.Ww. 
280]; Kensit v. Great Eastern Ry. Co., 
23 Ch.D. 566. 


(Del.Super.) 
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be able to show his right to the riparian lands affect- 
ed’ and a right to the use of the water diverted be- 
fore he can complain of its diversion,*® and no one has 
the right to complain even of an unlawful diversion 
unless he is injured thereby.* It is sufficient, how- 
ever, if plaintiff has such an estate or interest in the 
land as will be injuriously affected by the diversion,” 
and he is not required to be in possession of his lands 
in order to maintain trespass against an upper owner 
for diverting the water of the stream.® While a suit 
to enjoin the diversion of the water of a stream will 
not lie at the instance of one who has conveyed his 
rights to the flow of the water without reservation,‘ 
it has been held that the holder of title by final entry 
under the United States land laws before issue of 
patent,® a tenant for years,® or a lessee!® may sue. 
' Where the diversion is a continuing trespass the 
grantee of the one who was the owner at the time of 
the original diversion may maintain the action,!! 
and the fact that plaintiff was not the owner of the 
land affected when the diversion was begun will not 
affect his right to sue for acts constituting a new di- 
version.!? An upper riparian landowner cannot ob- 
ject to the diversion of water after it has passed his 


premises,?* and a lower riparian owner cannot object 


to a diversion so far above his land that the water 
diverted might never have reached him in any 
event.!* 


2., Gould v. Stafford; 27 P: 543,91 
Cal. 146. 

3. Olney v. Fenner, 2 R.I. 211, 57 
Am.D. 711; Hamilton v. Gould, 21 U. 


ers 
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[§§ 173-176 


[§ 174] 4. Persons Liable. Liability for the di- 
version of a watercourse attaches to the person who 
causes or maintains it, and whose acts are the prox- 
imate cause of the injury to plaintiff’s rights,t> and 
this hability may attach to a municipal corporation'® 
or its officers,!7 a public contractor,1® a railroad com- 
pany,'® a water supply or water works company,”° 
a purchaser of property who continues or maintains 
a diversion begun by his grantor,?1 or a lessee or ten- 
ant of the premises; 2? but a landlord is not responsi- 
ble for the acts of his tenants in diverting the stream 
without his consent, authority, or codperation.?* 


[§ 175] 5. Remedies*4—a, Abatement. A _ ripa- 


“yian owner suffering injury to his riparian rights by 


the wrongful diversion of the watercourse may him- 
self peaceably remove the obstruction or other cause 
of the diversion and return:the stream to its natural 
channel, although it is necessary for him to go upon 
another’s land for the purpose,?° unless he is estop- 
ped by long acquiescence;?* but he has no right, in- 
dependent of contract, to go on land of an upper 
proprietor to return the stream to its natural chan- 
nel, when it has been diverted by natural causes.?‘ 


[§ 176] b. Action at Law?S—(1) In General. 
Injuries sustained by the wrongful diversion of a 
watercourse may be compensated in an action at law 
for damages,?® unless in cases where the diversion 


gence of defendant in taking the wa-|77 Iowa 309. 
: E and of other own-| Ohio.—Morningstar vy. Young, 2 
_in polluting what was left, but|QnioDec. (Reprint) 294, 2 West.L. 
plaintiff, notwithstanding the pollu-|yfonth. 319. 


C!Q5B. (Ont.) -58. 

4. Eastern Oregon Land Co. v. 
Willow River Land & Irrigation Co., 
187 F. 466 [rev on other grounds 201 
H, 203, 119 C.C.A. 437]; Potier’s Ex’rs 
v. Burden, 38 Ala. 651; Holmes v. 
Nay, 199 P. 325, 186 Cal. 231; Miller 
& Lux v. Madera Ca nal & Irrigation 
Go.. 99) P2502; °155' Cal. 59; 22 TAR. As 
3 Ps eee tn Be Meyer v. Somerville Water 
o::. $9)As) 545,./82, IN. J.2g..5723) Cans 
field v. Andrew, 54 Vt. 1, 41 Am.R. 
828; Norton y. Volentine, 14 Vt. 239, 
39 Am.D. 220. 

5. Conkling v. Pacific Imp. Co., 25 
P. 399, 87 Cal. 296; Heilbron v. Fowler 
Switeh’ Canal” Co.) 17 (PR. -535,, 75 ‘Cal, 
426, 7 Am.S.R. 183; Crook v. Hewitt, 
31 P. 28, 4 Wash. 749. 

6 Hogg v. Connellsville Water 
COSA LOLON 168) Pa, 456. 

7. Gould v. Stafford, 27 P. 543, 91 
Cal. 146. 

g. Conkling v. Pacific Imp. Co., 25 
~P. 399, 87 Cal. 296. 

9. Heilbron v. Fowler Switch Canal 
Com lt P. 585, 5 Calira26,77 (AmiSur: 
U3. 

10. Crook y. Hewitt, 31 P. 28, 4 
Wash. 749. . 

ll. Wagner v. Purity Water Co., 41 
Pa.Co. 661. 

12. Union Canal Co. v. Keiser, 19 
Pa. 134 

13. Holmes v. Nay, 199 P. 325, 186 


Gale 2olve Arroyo. Ditech, ‘etc., Co.tva 
Baldwin, 100 P. 874, 155 Cal. 280, 
14. San Joaquin & Kings River 


Canal & Irrigation Co. v. James J. 
Stevenson, 128 P. 924, 164 Cal. 221. 


15. Hocutt v. Wilmington, ete., R. 
Co., 32. S.E. Boh 124 N.C. 214; Barnes 
Vv. Gerberg, 67 P. 568, 27 Wash. 126. 


[a] Thus, where injury to a dye- 
ing company resulted from the negli- 


tion, could still have used the water 
but for defendant’s diversion, such 
diversion was the proximate cause of 
the injury, so as to vender defendant 
liable therefor. Weidman Silk Dyeing 
Co. v. East Jersey Water Co., 91 A. 338 
[rev on other grounds 96 A. 11038, 88 
N.J.Law 400]. 

16. See Municipal Corporations §§ 
1899, 1900. 

17. McCord v. High, 24 Iowa 336; 
Harshman y. Greene County, 30 Ohio 
CGuAL 395; 

18. Covert v. Cranford, 36 N.E. 597, 
141 N.Y. 521, 38 Am.S.R. 826. 

19. See Railroads § 451. 

20. See infra § 1131. 

21. Hughes v. Mung, 
(Md.) 441; 
296. 

22. Druley v. Adam, 102 Ill. 177. 

Liability of tenant for injury to 
property of adjoining or adjacent 
landowner poner ally. see Landlord and 
Tenant § 969 

23. Calescould v. Stafford, 35 P. 
429, 101 Cal. 32, 27 P. 548, 91 Cal. 146. 
se a v. Baldwin, 9 Conn. 

Vt.—Clement v. Gould, 18 A. 453, 61 
Vt. 573% 

DNS eee % dat Ox ete, R. 
Cor Rae, 

Que. a eae du Séminaire, 
etc, v. Kieffer, 11 Que.Q.B. 173. 

Liability of landlord for injury to 
property of adjoining or adjacent 
landowner generally see Landlord and 
Tenant §§ 959, 960. 

24. Right of tenant in common to 
recapture and use diverted flow see 
Tenancy in Common § 29.: 

25. Cal.—Butte Table 
Co. v. Morgan, 19 Cal. 609. 

Iowa.—Presten v. Hull, 42 N.W. 305, 


38 Harr.&M. 
Snow v. Cowles, 22 N.H. 


Mountain 


Or.—Morton v. Oregon Short Line 
R. Co., 87 P. 151, 1046, 48 Or. 444, 120 
Aim JStR! 82757 LaRYAGN-S23443 SCoxtv. 
Bernard, 64 P. 860, 39 Or. 53. 

Pa.—Knisley v. Dively, 15 Pa.Dist. 
881, 32 Pa.Co. 373. 

Eng.—Greenslade v. Halliday, 6 
Bing. 379, 19 E.C.L. 176, 130 Reprint 
ee? McSwiney v. Haynes, 1 Ir.Eq. 
322. 

Right to replace obstruction re- 
moval of which caused diversion see 
supra § 168. | 

26. Matheson v. Ward, 64 P. 520, 
24 Wash. 407, 85 Am.S.R. 955. 

27. Wholey v. Caldwell, 41 P. 31, 
108 Cal...95,, 49) Am.S, R64, 3.0!) Th. RAS 

28. Assignment of right of action 
for diversion of water see Assign- 
ments § 55. 

Who may object to diversion see 
supra. § 173. 

29. Ala.—Ulbricht v. Eufaula) Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am.S, 
Ra-t2;°4 TR. AR ot2e Stein v. Burden, 
24 Ala. 130, 60 Am.D. 453. 


Cal.—Parke v. Kilham, 8 Cal. 77, 68 
Am.D. 310. 


pomas McCord v. 


High, 24 Iowa 
N.J.—Shields v. Arndt, 
234. 


N.Y.—Garwood v. New York Cent., 
etc., R. Co., 83 N.Y. 400, 38 Am.R. 452 
Laff 17, Flun.3567. 


N.C.-—Williamson y. Lock’s Creek 
Canal Co., 78 N.C. 156. 


Pa.—Williams v. Fulmer, 25 A. 108, 
151 Pa. 405, 31 Am.S.R. 767, 31 Wkly. 
IN One ANE Pennsylvania 15% Co. v. Mil- 
ler, 3 A. 780, 112 Pa. 34. 


Wyo.—Van Buskirk y. Red Buttes 
Land & Live Stock Co., aye P. 387, 106 
P. 1122, 24 Wyo. 183, 19 


4 N.J.Eq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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- so long as the nuisance is continued.®® 


§§ 176-178] 


is effected in the course of a public improvement and 
the statute has provided a special proceeding for as- 
certaining the damages of those affected;°° and even 
in such ease it has been held that the riparian owner 
is not deprived of his common-law remedy for dam- 
ages if there is a failure by defendant to invoke the 
statutory remedy. ’1 In accordance with the general 
rule,*? successive actions generally may be brought 
Plaintiff may 
have a right of action although he has sustained no 
present damage, °4 as the action can be maintained to 
vindicate plaintiff’s right®®> and to prevent a loss of 
it by adverse possession and lapse of time.** It is 
sufficient to give a right of action that the diversion 
will prevent the future beneficial use of the stream? 
and thus impair the value of the estate.*8 However, 
there can be no claim for damages until there is an 
actual diversion of the water,?® and a diminution of 
the stream which is not sensible, appreciable, or per- 
ceptible is not actionable.‘ 


[§ 177] (2) Defenses—(a) In General. It is not 
a defense that defendant had previously transferred 
his interest in the diverted water;*! or that his loss 
or damage is small in proportion to the benefits ac- 
eruing to other people or that defendant’s use of 
the water is more important or beneficial,*? or that 
someone else diverted the water to the land of de- 
fendant,** or that at the time of the change in the 
course of the stream plaintiff’s land was wild and un- 
productive,** or that defendant has brought water 
from a new source to supply that of which plaintiff 
has been deprived,*® or, in times of low water, has 
restored to the stream a quantity of water equal to 
the normal flow,?#® or that plaintiff’s injury is attrib- 


30. Nealley v. Bradford, 14 N.E. {ter course. 
652, 145 Mass. 561. 
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Brous v. Wabash ee CO:, 53. 
142 N.W. 416, 160 Iowa 701. 
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atable 4 in some degree to alterations in his own cule 
or other works,*? or that the abstraction of the wa- 
ter would not have injured plaintiff but for the con- 
current acts of third persons who also drew from the 
stream.** Neither can defendant escape liability by 
showing an outstanding right in some third person to 
take the water for the use of the premises occupied 
by defendant, which is paramount to plaintiff’s right 
to the water, without showing title from such third 
person to himself.4® It is no defense that plaintiff 
is not making any valuable use of the water,®° or 
that defendant gave plaintiff notice of his intention 
to divert the water,®! or that plaintiff may put the 
water to other than a riparian use°? or does not need 
it for use,®* or does not use it for any purpose at 
all.°*+ Where the trespass is recurrent and a cause 
of action arises out of each act of impairment of the 
water right it is no defense that the original trespass 
occurred before plaintiff purchased the property,°* 
and, where defendant pleads the general issue, evi-_ 
dence that plaintiff’s land was benefited by the diver- 
sion cannot entirely defeat his recovery;°° but an ac- 
tion cannot be maintained if plaintiff has expressly 
consented to the diversion of the water by defend- 
ant.°? 

[§ 178] (b) Estoppel. Plaintiff may be estopped 
to sue if he has acquiesced in the construction of de- 
fendant’s works and the diversion of the stream, es- 
pecially if the latter has incurred trouble and ex- 
pense in reliance on plaintiff’s implied assent,®* al- 
though such an estoppel cannot be raised from the 
mere fact that plaintiff had notice of the intended di- 
version and did not take legal steps to prevent it.°? 
The fact that plaintiff dug a ditch on defendant’s 


Roberts v. Martin, 77 S.E. 535, 
72 W.Va. 92. 


Condemnation of water supply for 
city or town see infra § 613. 

31. Stein v. Burden, 24 Ala. 130, 60 
Am.D. 453. 

22. See Nuisances §§ 443, 444. 

33. Silsby Mfg. Co. v. State, 11 N. 
E. 264, 104 N.Y. 562; Reisert v. New 
York, 74 N.Y.S. 673, 69 App.Div. 302 
[rev on other grounds 66 N.E. 731. 


174 N-Y. 196]; Bare v. Hoffman, 79 
Pa, TA Pol Am Re 42. 
34. Newhall v. Ireson, 8 Cush. 


(Mass.) 595, 54 Am.D. 790. 

35. Newhall v. Ireson, supra. 

36. Newhall v. Ireson, supra. 

37. Newhall v. Ireson, supra. 

38. Newhall v. Ireson, supra. 

39. Dwight Printing Co. v. Boston, 
122 Mass. 583 

40. Harris v. Norfolk & Western 
R. Co., 69 S.-H. 623) 153 N.C. 542. 


- 41. Gallagher v. Kingston Water 
Co., 58 N.E. 1087, 164 N.Y. 602. 


42, Weaver v. Eureka Lake Co., 15 
Cal. 271; Stock v. Jefferson Tp., 72 
N.W. 132, 114, Mich. 357, 38 L.R.A. 
855; Duesler v. Johnstown, 48 N.Y. 
S. 683, 24 App.Div. 608; Haymes v. 
Gault, 12 S:C.L. 543. 


43. Cassidy v. Johnson, 84 
835, 41 Ind.App. 696. 


44. Brous v. Wabash R. Co., 142 
N.W. 416, 160 Iowa 701. 


[a] Thus the fact that, when a 
railroad company constructed its 
road, the land was wild and unpro- 
ductive is no defense to an action 
for injuries thereafter arising to 
growing crops, owing to the overflow- 
ing of the land by a change in a wa- 


N.E. 


45. Aberdeen v. Bradford, 51 A. 
614, 94 Md. 670; Ware v. Allen, 5 N. 
E. 629, 140 Mass. 513. But see Houck 
v. Beaver Valley Coal Co., 44 Pa.Co. 
92 (where defendant was held not lia- 
hle where he caused more water to 
flow into the stream than it diverted 
therefrom). 


46. Weidman Silk Dyeing Co. v. 
City of Newark, (N.J.Sup.) 91 A. 335. 


; ce Stickney v. Munroe, 44 Me. 
195. : 
48. Lower Latham Ditch Co. v. 


Louden Irr. Canal Co., 60 P. 629, 27 
Colo. 267, 83 Am.S.R.: 80. 


49. Rogers v. Bancroft, 20 Vt. 250. 


50. Chapel v. Smith, 45 N.W. 69, 
80 Mich. 100; Corning & Winslow v. 
Troy Iron, etce., Factory, 34 Barb. (N. 
Y.): 485, 22 How.Pr. 217. 


51. Williamson v. lLock’s 
Canal Co., 78 N.C. 156. 


52. Porters Bar Dredging Co. v. 
Beaudry, 115 P. 951, 15 Cal.App. 751. 


[a] Thus it was no defense to an 
action by a riparian owner using the 
water of a stream for mining purpos- 
es to restrain defendant from divert- 
ing the water above the point of com- 
plainant’s use that such use was not 
a riparian use, the rights of a riparian 
proprietor not being tested by the use 
or uses to which he puts the water or 
whether he uses it at all, he being en- 
titled to restrain the diversion by oth- 
ers than riparian owners of water 
which, if unobstructed, would flow 
past his land, although no injury 
might be done to his present use of 
the water. Porters Bar Dredging Co. 
vi- Beaudry, 115 P. 951, 15 Cal.App. 


Creek 


54. Porters Bar Dredging Co. v. 
Beaudry; 115. P: 95%, 15. CaluApp: i512 


55. Wagener v. Purity Water Co., 
50 Pa.Super. 500. 


56. Mize v. Glenn, 38 Mo.App. 98. 


57. Churchill v. Baumann, 36 P. 93, 
38 RP. 43,104. Cal. 369;-"Merritt~ v: 
Houlton Water Co., 76 A. 951, 106 Me. 
537; McPhee v. Kelsey, 74 P. 401, 75 
P. 713, 44 Or. 193; Mattis v. Hosmer, 
62i0P, 632, 3% Ors523% 

Estoppel by acquiescence in diver- 
sion see infra § 178. 

58. Ariz.—Miller vy. Douglas, 60 Pu 
22, Arig ai, 

Cal.—Montecito Valley Water Co.. 
cae ates Barbara, 77 P. 1113, 144 Cak 


Conn.—Fisk v. Hartford, 40 A. 906, 
70 Conn. 720, 66 Am.S.R. 147. 


Ind.—Logansport. v. Uhl, 
531, 49 Am.R. 109. 

Me.—Thomas v. Hill, 31 Me. 252. 

Neb.—Clark v. Cambridge, etc., Irr., 
etc., Co., 64 N.W. 239, 45 Neb. 798: 

oe fa eae v.. Price, 21 N.Y 2415 

9. Ala.—Roberts v. Vest, 28 So. 
413, 126 Ala. 355. 

Conn.—Williams v. Wadsworth, 51 
Conn, 277. 

N.J.—Paterson v. East Jersey Wa- 
ter Co., 70 A. 472, 74 N.J.Eq. 49 [aff 
78 A. 1134, 77 N.J.Eq. 588]. 

N.Y.—New York Rubber Co. v. 
Rothery Co., 14 N.H. 269, 107 N.Y. 
a 1 Am.S.R. 822, 27 N.Y.Wkly.Dig. 

N.C.—Williamson vy. Lock’s Creek 
Canal Co., 78 N.C. 156. 


$9 Lind: 
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land to prevent overflowing of his land, due to de- 
fendant’s action in diverting a stream, will not estop 
plaintiff from recovering damages from further 
changes in the course of the stream by defendant 
for the purpose of rendering futile plaintiff’s at- 
tempt to prevent damages.®° 


[§ 179] (3) Venue. An action on the ease for 
diverting a watercourse so far savors of the realty 
as to be classed with local actions and, in accord- 
ance with the general rule,®! must be tried in the 
county where the injury happened,®? and, an action 
of tort for diverting the waters of a natural stream 
in one state, and so preventing them from coming to 
plaintiff’s mill in another state, is maintainable in 
the state where the diversion occurred.®? 


[§ 180] (4) Parties—(a) In General. The action 
should be brought by the person in possession of 
the land injured.°* Where persons who divert water 
have organized a distributing company merely to 
facilitate distribution of the water among them, 
there is such a privity as to enable it to defend in 
their behalf.%® 

[§ 181] (b) Joinder. Several persons cannot join 
as plaintiffs where they have no common interest in 
the damages and there is no legal basis for an ap- 
portionment thereof between them;** nor ean two 
persons, each of whom has diverted the water for 
his own benefit, separately from and without collu- 
sion with the other, be joined as defendants,®7 but 
persons holding a reversionary interest may be prop- 
erly, although not necessarily, joined as defendants.°8 

[§ 182] (5) Pleading—(a) Declaration, Com- 
plaint, or Petition. The declaration or complaint 


should allege plaintiff’s title to, or possession of, the 
premises in question,®® and his rights as a riparian 


60. Williams v. Bass, 191 N.W. 
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ship and possession of the land imply 


[§§ 178-184 


proprietor,’® although it has been held unnecessary 
to allege that the owner and possessor of land is also 
the possessor of the right to use the water,’+ and 
as against a mere trespasser, it is sufficient to allege 
possession without averring riparian ownership.*? 
Neither is it necessary to allege the existence of any 
mill or other works of plaintiff requiring the wa- 
ter.*? It is necessary to allege the fact and nature 
of the diversion effected by defendant,’* the partic- 
ular use defendant-has made or purposes to make of 
its diversion of the stream,’° the resulting injury to 
plaintiff,’® and the damages sought to be recovered.** 
To be sufficient, the complaint must also show that 
the damage complained of was not caused or con- 
tributed to by plaintiff’s own fault or negligence,’® 
either by general averment’® or by setting forth facts 
showing due care.°° Where a statute is relied on, 
the averments in the complaint should bring the case 
within its provisions or state the facts so fully and 
directly that the court may see that the facts bring 
the ease under the statute without indulging in specu- 
lation or depending upon doubtful inferences.*? 


[§ 183] (b) Plea or Answer. The plea of “not 
cuilty” admits all matters of inducement, including 
plaintiff’s right to the enjoyment of the stream.*? 
While a prescriptive right to divert the water may 
be specially pleaded,*? it has been held that, in an 
action of trespass, where special pleadings have been 
abolished, the statute of limitations need not be 
pleaded.*4 


[§ 184] (6) Issues, Proof, and Variance. In ac- 
cordance with principles of general application else- 
where considered,** and more particularly as apphed 
in actions of tort,*® trespass,** and trespass to try 
title,*8’ the rule that only those allegations neces- 
sary to a recovery need be supported by proof is ap- 


76. Burden v. Mobile, 21 Ala. 309; 


499, 179 Wis. 364. 

61. See Venue § 88. 

62. Watts v. Kinney, 23 Wend. (N. 
Y.) 484 [aff 6 Hill 82]. 

63. Mannville Co. v. Worcester, 
138 Mass. 89, 52 Am.R. 261. 


64. Rathbone v. McConnell, 
Barb. 311 [aff 21 N.Y. 466]. 


65. Oregon Constr. Co. v. Allen 
Ditch Co., 69 P. 455, 41 Or. 209, 93 Am. 
SR. 702. } 


66. Foreman v. Boyle, 26 P. 94, 88 
Wala 2:90: 


67. Evans v. Ross, 8 P. 88, 67 Cal. 
xix 

68. Kaneohe Ranch Co. v. Kaneohe 
Rice Mill Co., 20 Hawaii 658. 


69. McDonald & Blackburn v. Bear 
River,’ etc:, Water) etc, ‘Co., 13 Cal, 
220; Beach v. Spokane Ranch, etce., 
@o; 65 Pi 111, 25 Mont...379; Hart v. 
Evans; 8 Pa. 13. 


70. Moore v. Clear Lake Water- 
works, (Cal.) 5 P. 494; Beavers v. 
Trimmer, 25 N.J.Law 97. 


[a] Complaints held sufficient.— 
(1) In general. Winter v. Winter, 
8 Nev. 129. (2) An allegation that 
plaintiff, long before the grievance 
complained of, had, and of right ought 
to have, the enjoyment of the stream 
in its usual flow. Beavers v. Trim- 
mer, 25 N.J.Law 97. 


71. Shotwell v. Dodge, 36 P. 254, 
255, 8 Wash. 337. 


[a] Reason for rule.—The owner- 


20 


the ownership and possession of the 
right to use flowing water. Shotwell 
v. Dodge, 36 P. 254, 255, 8 Wash. 337. 

72. McDonald & Blackburn  v. 
Bear River, etc., Water, etc., Co., 13 
Cal. 220. 

73.) stein” v. Ashby, 24° Ala. 52h: 
Parker v. Griswold, 17 Conn. 288, 42 
PX 00) DES fee 

74. Eastern Texas R. Co. v. Moore, 
(Tex.Civ.App.) 94 S.W. 394. But see 
Stein v. Ashby, 24 Ala. 521 (declara- 
tion not showing how water was di- 
verted held not sufficient). 

[a] Complaint held sufficient to 
show wrongful diversion.—Hulsman 
Veroddwrolil 169; 196eCale 22.8: 


[b] Different means of diversion. 
—The fact that the diversion of the 
water of the stream is accomplished 
by several different means is not im- 
portant enough to require several 
different counts in the complaint. 
Gale & Elliott v. Tuolumne Water 
Co., 14 Cal. 25: 


75. Sternberger v. Seaton Moun- 
tain Electric Light, Heat & Power 
@o:, (102 Pi 168; 45 Colo. 401. 


[a] Allegation held insufficient.— 
A mere allegation that defendant in- 
tends to make use of the diverted 
water for speculative purposes is a 
mere conclusion of the _ pleader. 
Sternberger v. Seaton Mountain Blec- 
tric Light, Heat & Power Co., 102 P. 
168, 45 Colo. 401. 


Necessity of pleading facts gener. 
ally see Pleading § 17. 


BHastern Texas R. Co. v. Moore, (Tex. 
Civ.App.) 94 S.W. 394; Green Bay, 
ete., Canal Co. v. Kaukauna Water 
Power Co., 87 N.W. 864, 112 Wis. 3238, 
62" TRA 509: 


[a] Allegations held sufficient.— 
Alabama Consol. Coal, etc, Co. v. 
Turner, 39 So. 603, 145 Ala. 639, 117 
Am.S.R. 61. 


77. Eastern Texas R. Co. v. Moore, 
(Tex.Civ.App.) 94 S.W. 394. 


78. “"Gleveland,’ Ci eC. ist Likes 
Co. v. Stevens, 96 N.E. 4938, 49 Ind. 
App. 647. 

Cleveland, C., C. 
. Stevens, supra. 


Cleveland, C., C. & St. L. Ry. 
. Stevens, supra. 


Cleveland, C., C. & St. L. Ry. 
. Stevens, supra. 

82. Frankum v. Falmouth, 2 A.&E. 
452, 29 H.C.L. 217, 111 Reprint 175, 6 
C.&P. 529, 25 H.C.L. 559, 172 Reprint 
1350; Dukes v. Gostling, 1 Bing.N. 
Cas. 588, 27 E.C.L. 776, 131 Reprint 
12438. 

83. Mitchell v. Parks, 26 Ind. 354; 
Ward vy. Robins, 15 M.&W. 2387, 153 
Reprint 887. 

84. Steese v. Mifflinburg Borough, 
6 Pa.Dist.&Co. 129. 


& St. L. Ry. 


85. See Pleading § 1162. 
86. See Torts § 66. 
87. See Trespass § 187. 
Biya See Trespass To Try Title § 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 184-186] 


plicable to actions for damages for diverting a water- 
course.*® Plaintiff will generally be confined to the 
allegations of his complaint,®° and a material vari- 
ance between pleading and proof will defeat his re- 
covery,** although he will be allowed some latitude 
with regard to the nature and manner of the diver- 
sion alleged,®? and the proof of plaintiff’s right need 
not be so extensive or general as set out in the plead- 
ings.®°? In accordance with the rule elsewhere stat- 
ed,°* evidence which contradicts, or directly tends 
to contradict, facts which plaintiff is bound to prove 
or is permitted to establish to sustain his claim is 
admissible under the general issue or general deni- 
al,°> but not a denial of plaintiff’s right in the 
stream,°® or a claim of right by adverse user.°7 Un- 
der a complaint alleging temporary damages only it 
has been held not error to admit evidence of both 
temporary and permanent damages.?® 


[§ 185] (7) Evidence—(a) Burden of Proof. 
Pursuant to the general rule,®® the burden is on 
plaintiff to show all matters essential to his recov- 
ery... Thus it is incumbent upon him to establish 
that the course in which the waters were confined 
constituted a watercourse within the meaning of 


the law,? to show that the diversion was wanton 


gs9. Twiss v. Baldwin, 9 Conn. 291; 
Blessing v. Blair, 45 Ind. 546. 98. 


{a] Thus an allegation of malice 
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97. Mathews v. Ferrea, 45 Cal. 51.], [a] 


Chicago; St. 1.2é& ON. ‘©. 3K. Co: 
v. Hoover, 143 S.W. 770, 147 Ky. 33 
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and malicious, where wantonness and malice are 
material,* and to sustain his allegation of damages. 
If defendant claims rights in the stream paramount 
or superior to those of plaintiff, he must assume the 
burden of proving the fact.® 


[§ 186] (b) Admissibility. General rules as to 
the competency, relevancy, and materiality of evi- 
dence® govern and control, so far as applicable, in 
actions for damages for the unlawful diversion of a 
watercourse.’ Subject to these rules, evidence is 
admissible on behalf of plaintiff* or defendant of all 
facts and circumstances which tend to prove or dis- 
prove plaintiff’s cause of action® or defendant’s mat- 
ters of defense.1° Thus evidence is admissible to es- 
tablisht? or controvert!? plaintiff’s right of posses- 
sion or title to the premises alleged to have been 
affected, to show that after the diversion there was 
less water in the stream during the summer months 
than before,t* to show the quantity of water taken 
by defendant,*+ to show the extent of the injury re- 
sulting from diversion,'® to controvert the fact of di- 
version by defendant,!® or to show that plaintiff’s 
property was worth less than plaintiff contended its 
value to be.1? Of course, evidence which is irrele- 
vant, immaterial, or incompetent is inadmissible on 


Mlustrations.—(1) In a mill- 
owner’s action for damages from the 
unlawful diminution of the waters of 


on the part of defendant need not be 
proved. Twiss v. Baldwin, 9 Conn. 
294. 


90. Ariz.—Miller v. Douglas, 60 
PA, at eA 

Cal.—Heinlen v. Fresno Canal, etc., 
Cor iss Eos, G8 Cala 35; 

Mass.—Griffith v. Jenkins, 2 Allen 
589. 

Tex.—Stacy v. Delery, 122 S.W. 300, 
57 Tex.Civ.App. 242. 

Eng.—Insole v. James, 1 H.&N. 243, 
156 Reprint 1194. 

[a] Thus evidence of injury to 
land or cattle not mentioned in the 
complaint is not admissible. Heinlen 
v. Fresno Canal, etc., Co., 8 P. 513, 
68 Cal. 35. 

91. Griffiths v. Marson, 6 Price 1, 
146 Reprint 723. 

[a] No variance.—In an action for 
the diminution of the natural flow 
of a stream by pumping water from 
wells, proof of removal of water from 
a canal used as a mere conduit was 
not a material variance. Barton 
Land & Water Co. v. Crafton Water 
Cor eb 2ee. Ase Lily Cal. 89° 


92. Ala.—Stein v. Burden, 29 Ala. 
127, 65 Am.D. 394. 

Conn.—wWier v. Covell, 29 Conn. 197. 

Iowa.—Everett v. Christopher, 101 
N.W. 521, 125 Iowa 668. 

Or.—McPhee v. Kelsey, 74 P. 401, 
V5) Palliat seOar Loss ‘ 

Eng.—Shears v. Wood, 7 Moore C. 
P7345, 1% WC E513. 


93. Wier v. Covell, 29 Conn, 197; 
Twiss v. Baldwin, 9 Conn. 291. 


94. See Pleading §§ 1177, 1182; 
Trespass § 183; Trespass To Try Ti- 
tle § 55. 


95. Churchill v. Baumann, 30 P. 
770, 95 Cal. 541; Langford v. Owsley, 
2 Bibb (Ky.) 215, 4 Am.D. 699. 


96. Hill v. Watkins Water, etc., 
Com’rs, 28 N.Y.S. 805, 77 -Hun 491 
[dism 44 N.E. 1105, 150' N.Y. 547]; 
Frankum v. Falmouth, 2 A.&H. 452, 29 
B.C.L. 217.411 Reprint- 175, 6 C&P: 
529, 25 E.C.L. 559, 172 Reprint 1350. 


[mod 143 S.W. 1199, 147 Ky. 645]. 

99. See Evidence §§ 13-24. 

1. Cal.—Ellis v. Tone, 58 Cal. 289; 
Crum v. Mt. Shasta Power Corp., 4 
P.(2d) 564, 117 Cal.App. 586 [motion 
den (App.) 12 P.(2d) 134, and. foll 
Albaugh v. Mt. Shasta Power Corp., 
12 P.(2d) 137, 124 Cal.App. 7791. 

Conn.—S. O., ete., Co. v. Ansonia 
Water Co., 78 A. 432, 83 Conn. 611. 

Del.—Beck v. Kulesza, (Super.) 156 
A. 346. 
pero in aeeet v. Passmore, 15 Pa. 

S.D.—Farwell v. Sturgis 
Co.,, 73° IN. W., 916, 10) SD." 421. 

2 S. O., etce., Co. v. Ansonia Water 
Co., 78 A. 432, 83 Conn. 611; Beck vy. 


Water 


Kulesza, (Del.Super.) 156 A. 346. 
3. Paschall vy. Passmore, 15 .Pa. 
955 


4 Crum v. Mt. Shasta Power 
Corp., 4 P.(2d) 564, 117 Cal.App. 586 
[motion den (App.) 12 P.(2d) 134, and 
foll Albaugh v. Mt. Shasta Power 
Corp. 12 P. Cd). 137, 124 CaleA pp: 
779]. 

Seale hitaavenerices il) GaN ye coals 
Eaton v. Swansea Waterworks Co., 
ION B 260 BECAu 20k tla Res 
print 1282. 

6 See Evidence §§ 89-1729. 

7. See cases infra this section. 


8 Ark.—St. Louis, I M. & S. Ry. 
yee v. Magness, 123 S.W. 786, 93 Ark. 
6. 
Cal.—Lux v. Haggin, 4 P. 919. 
Ind.—Maxwell v. Shirts, 61 N.E. 
754, 27 Ind.App. 529, 87 Am.S.R. 268. 
Minn.—Johnson v. Wild Rice Boom 
Co., 143 N.W. 111, 123 Minn. 523: 
N.J.—Read v. Barker, 30 N.J.Law 
378 [aff 32 N.J.Law 477]. 
N.Y.—Gallagher v. Kingston Water 
Co., 49 N.Y.S. 250, 25 App.Div. 82 [aff 
58 N.H. 1087, 164 N.Y. 602]. 
Or.—Holden v. A. F. Coats Lumber 
Co., 165 P. 674, 84 Or. 605. 
Pa.—Kraft v. Hanover & McSher- 
rystown Water Co., 88 A. 909, 242 Pa. 
114. 


a stream by pumping, evidence of the 
condition of the stream prior to the 
Six-year period for which damages 
were recoverable, but subsequent to 
the time pumping began, was admis- 
sible. Kraft v. Hanover & McSher- 
rystown Water Co., 88 A. 909, 242 
Pa. 114. (2) Evidence as to the ef- 
fect of overflows of a creek after de- 
fendant’s alleged diversion of the wa- 
ters thereof was admissible to show 
that the overflows that damaged 
plaintiffs’ lands were caused by the 
diversion of the waters of the creek. 
St. Louis, I. M. & S. Ry. Co. v. Mag- 
ness, 123 S.W. 786, 93 Ark. 46. 

9. Stein v. Burden, 24 Ala. 130, 60 
Am.D. 453. 


10. Gould vy. Stafford, 27 P. 543, 
Or Cale 146. 


ili Luxev. Harein; (Cal) 452919: 


12. Stein v. Burden, 24 Ala. 130, 
60 Am.D. 453. 


13. Garwood v. New York Cent., 
ete., R. Co., 22 N.H. 896, 116 N.Y. 649, 
2 Silv.A. 409. 


14. Irving’s Px’rs v. Media, 45 A. 
482, 194 Pa. 648. 


15. Cook v. Town of Mebane, 131 
S.E. 407, 191 N.C. 1; Little Schuylkill 
Nav. R., ete., Co. v. French, *81 Pa. 
366; Hart v. Evans, 8 Pa. 1; Chicago, 
R. I. & G. R. Co. v. Longbottom, (Tex. 
Civ.App.) 80 S.W. 542. 


[a] Thus evidence as to patronage 
at a mill was admissible on the issue 
of damages for diversion. Cook v. 
aoee of Mebane, 131 S.E. 407, 191 N. 


16. Robinson vy. Shanks, 20 N.E. 
713, 118 Ind. 125; Duncan v. Bancroft, 
110 Mass. 267; Anderson vy. Stratton, 
(Tex.Civ.App.) 42 S.W. 645. 


fa] Thus, where defendant alleges 
that plaintiff and his employees 
caused the diversion, evidence that 
plaintiff and his employees had been 
seen digging in the region of the new 
channel is admissible. Robinson y,. 
Shanks, 20 N.E. 718, 118 Ind. 125. 


17. Hoober v. New Holland Water 
Co., 56 Pa.Super. 536. 


[a] Thus, in an action for injury 
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behalf of plaintiff1® or defendant.1® It is not gener- 
ally proper to admit evidence of diversions by per- 
sons other than defendant,?° or of injuries to lands 
of plaintiff not riparian to the stream.?} 


[§ 187] (c) Weight and Sufficiency. General 
rules** govern in determining whether the evidence 
in a particular case is sufficient to warrant the re- 
lief claimed or awarded.”® As to the degree of proof, 
it has been held that plaintiff must establish his case 
by a preponderance of the evidence.?* In the sub- 
joined notes may be found eases in which the evi- 
dence was held sufficient to show injury caused by di- 
version,”> that diversion was an infringement of 
plaintiff’s rights,?® that diversion lessened both sur- 
face and underground flow,?7 and that defendant as- 
sumed and retained control of all water abstracted. 
On the other hand, in the notes may be found in- 
stances in which the evidence was held insufficient to 
show wrongful diversion of a watercourse? or to 
show injury to plaintiff’s land as alleged.®° 

{§ 188] (8) Trial—(a) In General. General 
rules*! govern the trial of actions for damages caus- 
ed by the wrongful diversion of the waters of a nat- 
ural watercourse.*? 

Nonsuit. On failure of plaintiff to establish any 
material branch of his case a nonsuit may be prop- 


to a gristmill by diversion of water, 25, 
where there is evidence that water|136 Cal. 576; 
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Churchill v. 
Reynolds v. Hamilton, 


Bie | 


[$§ 186-190 


enor 


[§ 189] (b) Questions of Law and Fact. The 
general rule that questions of fact on which evi- 
dence is presented are for the jury®* applies in ac- 
tions for damages for unlawful diversion.®® This 
rule has been applied in determining whether water 
has been diverted,*® whether defendant was respon- 
sible for the diversion,®? whether the diversion was 
the cause of the injury to plaintiff’s property,?® 
whether the diversion is for a reasonable use of the 
stream,?® whether the diversion has materially di- 
minished the natural flow of the stream,*° the extent 
of plaintiff’s injury,*! as whether it is permanent or 
transient,** and how much thereof, if any, was caus- 
ed by his own acts.*2 On the other hand, the effect 
of the diversion*t and whether defendant has ac- 
quired a prescriptive right to divert the water*® are 
questions of law for the court. So also, whether the 


undisputed facts, and the necessary inferences there- 


from, establish an unreasonable use is a question of 
law.#® 


[§ 190] (c) Instructions. The general rules re- 
lating to instructions in civil actions generally*’, are 
applicable in actions for damages for unlawful di- 
version,*® as, for instance, that they must be applica- 
ble to the facts developed by the pleadings,*® that the 


Rose, 69 P. 416,]21, 24 Ga.App. 93; Gillis v. Chase, 31 


A. 18, 67 N.H. 161, 68 Am:S.R. 645; 


escaped at the bottom of the dam, or 
headrace, or both, and plaintiff's wit- 
nesses testify that the dam and race 
-were in good repair, and that the 
water which was escaping without 
serving the mill was due largely to 
the existence of springs in the bottom 
of the dam and race, defendant may 
offer proof that the dam and race were 
‘out of repair. Such proof is admis- 
sible, as tending to prove that a mill 
property, so out of repair that it could 
not utilize the water at hand, was not 
worth as much as the plaintiff's wit- 
nesses contended its value to be. 
Hoober v. New Holland Water Co., 56 
Pa.Super. 536. 

18. Stein v. Burden, 24 Ala. 130, 
60 Am.D. 453. 

19. Cal.—Williams v. Harter, 53 P. 
405, 121 Cal. 47. 

Ind.—Chenowith v. Hicks, 
224. 

Me.—Clark v. Rockland Water Pow- 
-er Co., 52 Me. 68. 

Or.—Oldenburg v. Oregon Sugar Co., 
65 P. 869, 39 Or. 564. 


Pa.—kKraft v. Hanover & McSher- 
rystown Water Co., 88 A. 909, 242 Pa. 
114: Miller v. Windsor Water Co., 23 
A. 1132, 148 Pa. 429. 

[a] hus evidence of the amount 
of the water that would have evapo- 
rated from the stream between the 
pumping station and plaintiffs mill, 
being immaterial, was properly ex- 
eluded. Kraft v. Hanover & McSher- 
rystown Water Co., 88 A. 909, 242 Pa. 
114. 

20. Heilbron v. Kings River, etc., 
Co., 17 P:-938, 76 Cal. 11. 

21. Heinlen v. Fresno Canal, etc., 
Co., 8 P. 518, 68 Cal. 35. 

22. See Evidence §§ 1730-1806. 

23. See cases infra this section. 

24, Ellis, v. Tone, 58 Cal. 289; 
Beck v. Kulesza, (Del.Super.) 156 A. 
346; Farwell v. Sturgis Water Co., 
73 N.W. 916, 10 S.D. 421. 


5. Ind. 


ete, Re Co., 6 7OntiweN. 4: 

26. Britt v. Reed, 70 P. 1029, 42 
Ore ib: 

27. Barton Land & Water Co. v. 
ea te Waiter Co., 152 P. 48, 171 Cal. 

28. Barton Land & Water Co. v. 
Crafton Water Co., supra. 


29. Killian v. Killian, 57 So. 825, 
175 Ala. 224; Geisert v. Chicago, R. I. 
& P. Ry. Co., 42 S.W.(2d) 954, 226 Mo. 
App. 121. 


30. Killian v. Killian, 57 So. 825, 
175 Ala. 224. 5 


31. See Trial 64 C.J: p 1. 
32. See infra §§ 188-190. 


S3. Sidelinger v. Hagar, 41 Me.} 


34 See Trial § 313. 
35. See cases infra this section. 


36. Harris v. Norfolk & W. Ry. Co., 
69) S:B..623;. 253 NC. 542) 31 1.R, AGN. 
S. 543, 188 Am.S.R. 686; Rice v. Nor- 
folk, ete, Re Co. 41S: B 10st 130) N.C: 
otd;,. Olney vs Menner,: 2 IRA) 211, “57 
Am.D. 711. 


37. Adam v. Moll, 6 Pa.Super. 380. 


38. Wasioto & B..M. R. Co. v. 
Hensley, 146 S.W. 751, 148 Ky. 366; 
Norwood v. Eastern Oregon Land Co., 
5 Pi(2d)’ 1057,.7 PB. (2d) 996, 189 Or. 
25; Dubs v. Hanover & McSherrys- 
town Water Co., 53 Pa.Super. 470. 


[a] Thus, in an action against a 
water company to recover damages 
for diversion of water from a stream 
whereby plaintiff's gristmill was de- 
prived of power, whether the material 
lessening of the volume of water at 
plaintiff’s mill resulted from the op- 
eration of defendant’s pumping sta- 
tion was _a question for the jury. 
Dubs v. Hanover & McSherrystown 
Water Co., 53 Pa.Super. 470. 

39. White v. Hast Lake Land Co., 
23 S.H. 398, 96 Ga. 415, 51 Am.S.R. 141; 
Southern Ry. Co. v. Cagle, 100 S.E. 


Strobel v. Kerr Salt Co., 58 N.E. 142, 
164 N.Y. 393, 79 Am.S.R. 6438, 51 L.R. 
A. 687 [rearg den 69 N.E. 1131, 165 N. 
Y. 617]; New York: Rubber Co. v. 
Rothery, 14 N.E. 269, 107 N.Y. 310,.1 
Am.S.R. 822; Colrick v. Swinburne, 
12 N.E. 427, 105 N.Y. 503, 26 N.Y.WkEly. 
Dig. 480; Mason v. Apalache Mills, 62 
Sak. 399, Oa wOdiSC mon 4: 


40, New York Rubber €o. wi 
Rothery, 23 N.Y.S. 247, 69 Hun 59 [aff 
36 N.E. 345, 141 N.Y. 573]. 


41. Harris v. Norfolk, etc., R. Co., 
69 S.E. 623, 153 N.C. 542, 188 Am.S.R. 
686, 31 L.R.A.N.S. 543. 


42. Rider vy. York Haven Water & 
Power Co., 95 A. 803, 251 Pa. 18. 


43. Stickney v. Munroe, 44 Me. 195. 


44. Rice v. Norfolk, etc, R. Co., 
AL StH 108d S0GN- Gs oub. 


45. Weidman Silk Dyeing Co. v. 
East Jersey Water Co., (Sup.) 91 A. 
338 [rev on other grounds 96 A. 1103, 
88 N.J.Law 400]. 


46. Strobel vy. Kerr Salt Co., 58 N. 
HE. 142, 164 N.Y. 3038, 51 L.R.A. 687, 79 
Am.S.R. 643 [rearg den 59 N.B. 2131; 
165 GNoY, On 7ae 


[a] Thus, when the diversion is 


caused by a new and extraordinary- 


method of using the water, hitherto 
unknown in the state, and such meth- 
od not only permanently diverts a 
large quantity of water from the 
stream but also renders the rest of it 
so salt that at times cattle will not 
drink it unless forced to by necessity 
fish are destroyed in great numbers, 
vegetation is killed, and machinery is 
rusited, such use, as a matter of law 
is unreasonable and entitles the low- 
er riparian owner to relief. Strobel 
v. Kerr Salt Co., 58 N.E. 142, 164 N.Y. 
308, 51 L.R.A. 687,-79 Am.S.R. 643 
[rearg den 59 N.E. 1131, 165 N.Y. 617]. 

47. See Trial §§ 460-777. 

48. See cases infra this section. 


49. Hayden vy. Long, 8 Or. 244, 


For later cases, developments and changes in the law see Annotations, same title and Section number, 
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§§ 190-191] 


charge should be construed as a whole and not dis- 
connectedly,®°® that requested charges properly may 
be refused if substantially covered in instructions 
given®! if too broad®? or if not applicable to the 
These rules have been applied to in- 
structions on the right to divert waters,°* and the 
The jury should be instruet- 
ed as to the criterion by which they should measure 
the damages,°® and they should be instructed, in a 
proper ease, to find whether the injury resulting from 


evidence.®3 


measure of damages.°° 


50. Hellman Commercial Trust & 
Savings Bank v. Southern Pac. Co., 
214 P.. 46, een Cal. 626; Ellis v. Tone, 
58 Cal. 289; Cook v. Town of Mebane, 
131 S.E. s0F) 191 N.C. 1; Whetstone v. 
Bowser, 29 Pa. 59. 


51. Ellis v. Tone, 58 Cal. 289. 


5@. Ellis v. Tone, supra; Fosgate 
v. Hudson, 59 N.E. 809, 178 Mass. 
225. 


53. Washington County Water Co. 
v. Garner, 46 A. 979, 91 Md. 398; Cook 
xa Town of Mebane, 131 S.E. 407, 191 
IN, C; ails 


54. Cook v. Town of Mebane, supra. 
55. Cook v. Town of Mebane, supra. 


66. “Chieago,"St. L. & NN: O. Ro Co. 
v. Hoover, 143 S.W. 770, 147 Ky. 33 
{mod on other grounds 143 S.W. 1199, 
147 Ky. 645]; Cleary v. Daniels, 167 P. 
825, 50 Utah 505. 


57. Chicago, St. lin& No O. R. Co. 
v. Hoover, 143 S.W. 770, 147 Ky. 33 
[mod on other grounds 143 S.W. 1199, 
147 Ky. 645]. 

58. Right of tenant in common to 
restrain diversion see Tenancy in 
Common § 183. 

59. Baring v. Erdman, 2 F.Cas.No. 
981; Potier’s Ex’rs v. Burden, 38 Ala. 
651; Tuolumne Water Co. v. Chap- 
man, 8 Cal. 392; Coalter v. Hunter, 4 
Rand. (58 Va.) 58, 15. Am:D;-726. 


{a] Thus a riparian proprietor on 
a stream cannot maintain a bill for 
an injunction on account of a past 
obstruction of the stream, which has 
been removed and the repetition of 
which is not thréatened. Potier’s 
Ex’rs v. Burden, 38 Ala. 651. 


60. U.S.—Salton Sea Cases, 172 F. 
792, 97 C.C.A. 214 [cert den 30 S.Ct. 
405, 215 U.S. 603, 54 L.Ed. 345]; Cali- 
fornia Pastoral, etc., Co. v. Enterprise 
Canal, sete, Co £27. Be (41s oPine. -v. 
New York, 103 F. 337 [aff 112 F. 98, 
50 C.C.A. 145]; Baring v. Erdman, 2 
F.Cas.No. 981; Webb v. Portland Mfg. 
Co., 29 F.Cas.No. 17,322, 3 Sumn. 189. 

Ala.—Roberts v. Vest, 28 So. 412, 
126 Ala. 355; Ulbricht v. Hufaula Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am. 
S.R. 72,4 U:R.A. 5723: Wright, & Rice 
Vv. Moore, 38 Ala. 593, 82 Am.D. 731. 


Cal.—Colorado Power Co. v. Pacific 
Gas & Flectric Co., 19 P.(2d) 498; 
Scott v. Fruit Growers’ Supply Co., 
258 P. 1095, 202 Cal. 47; Barton Land 
& Water Co. v. Crafton Water Co., 152 
P. 48, 171 Cal. 89; Los Angeles v. Los 
Angeles Farming, etc., Co., 93 P. 869, 
1135, 152 Cal.645; Vineland Irr. Dist. 
vi Azusa irr.’ Co.,>58.P. 1057,.126 Cal. 
486, 46 L.R.A. 820; Gould v. Eaton, 49 
ek 577, Ha “Cal: 539, 38 L.R.A. 181; 
Bartlett v. O'Connor, BO Olid, 102 
Cal. xvii; Conkling v. Pacific Imp. 
Co., 25 P. 399, 87 Cal. 296; Heilbron 
v. Fowler Switch Canal Co., 17 P. 535, 
75 Cal. 426, 7 Am.S.R. 183; Wilcox v. 
Hausch, 3 P. 108, 64 Cal. 461; Tuo- 
lumne Water Co. v. Chapman, 8 Cal. 
392; Haynes v. India Levee Dist., 
189 P. 475, 46 Cal.App. 436. 

Ga.—Sittoner v. Patten, 52 S.B. 894, 
124 Ga. 754; Persons v, Hill, 33 Ga. 
Suppl. 141, 
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to restrain the 


Ill.-—Dayton v. Rutherford, 21 N.E. 
US LAS) eal Sad, 
Ind.—Bump v. Sellers, 
875, 54 Ind.App. 146. 
Iowa.—Durst v. Puffett, 163 N.W. 
201, 181 Iowa 14; Falcon v. Boyer, 142 
N.W. 427, 157 Iowa 745. 
Kan.—Campbell v. 
62, 62 Kan. 503. 
Mass.—Hittinger Fruit Co. v. City 
ie Cambridge, 105 N.E. 868, 218 Mass. 
Mich.—Rummell v. Lamb, 59 N.W. 
167, 100 Mich. 424; Hilliker v. Nelson, 
41 N.W. 219, 73 Mich. 170. 
Minn.—Aubol v. Grand Forks Lum- 
ber Co., 154 N.W. 968, 131 Minn. 186. 
Mo.—Wood vy. Craig, 113 S.W. 676, 
133 Mo.App. 548. 


102 N.E. 


Grimes, 64 P. 


Neb.—Harris v. Steele, 193 
268, 110 Neb. 218. 

Nev.—Brown vy. Ashley, 16 Nev. 
Stele 
Ln des eields ViaeeArNGtreca IN JG: 
234. 


N.Y.—Mudge v. Salisbury, 18 N.E 
249, 110 N.Y. 413; Garwood v. New 
York Cent., etc., R. Co., 83 N.Y. 400, 
38 Am.R. 452 [aff 17 Hun 356]; Gal- 
lagher v. Kingston Water Co., 49 N.Y. 
S. 250, 25 App.Div. 82 [aff 58 N.E. 
1087, 164 N.Y. 602]; Chace v. Warsaw 
Water Works Co., 29 N.Y.S. 729; 79 
Hun 151 [aff 44 N.B. 1123, .150 N.Y. 
575]; Corning & Winslow v. Troy 
Iron, ete., Factory, 39 Barb. 311 [aff 
40 N.Y. 191]; Reid v. Gifford, Hopk. 
416; Gardner v. Village of Newburgh, 
2 Johns.Ch, 161. 

N.C.—Finger v. Rex Spinning Co., 
128 S.BE. 467, 190 N.C. 74. 

Ohio.—Harshman y. Greene County, 
30 Ohio C.A. 395. 

Or.—Cox v. Bernard, 64 P. 860, 39 
Or. 53; Shively v. Hume, 10 Or. 76. 
Rider v. York Haven Waiter 
& Power Co., 88 A. 908, 242 Pa. 141; 
Grifith v. Monongahela R. Co., 81 
A. 718, 232 Pa. 639, Ann.Cas.1912D 13 
[quashing appeal 20 Pa.Dist. 534]; 
Lehigh Coal, ete., Co. v. Seranton Gas, 
etc; Co.,..6, Paibist. .291. 


Tenn.—Webster v. Harris, 69 S.W. 
782, 111 Tenn. 668, 59 L.R.A. 324. 


Tex.—Santa Rosa Irr. Co. v. Pecos 
River “Irr, Co.- (CiviApp:) "92" S.w. 
1014. 

Wash.—Rigney v. Tacoma Light, 
etc., Co. 38 P. 147, 9 Wash. 576, 26 
L.R.A. 425. 

W.Va.—Roberts v. Martin, 77 S.E. 
535, 538, 72 W.Va.°92 [cit Cyc]. 


Wis.—Kimberly, ete., Co. v. Hewitt, 
44° N.W..4303,, 75 Wiss, 371. 


Wyo.—Van Buskirk vy. Red Buttes 
Land & Live Stock Co., 100 P. 387, 
24 Wyo. 183 [den reh 156 P. 1122, 24 
Wyo. 183]. 


Eng.—Swindon Waterworks Co. v. 
Witts & Berks Canal Nav. Co., L.R. 
7 H.L. 705; Robinson v. Byron, 1 
Bro.Ch. 588, 28 Reprint 1315; Anony- 
mous, 2 Eq.Cas.Abr. 522, 22 Reprint 
440; Ennor vy. Barwell, 2 Giffard 410, 


N.W. 
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the diversion was temporary or permanent.°* 

[§ 191] c. Injunction®*—(1) In General. 
no equitable remedy can be had for a mere past di- 
version of the waters of a watercourse,°*®” the rule is 
clear and well established that equity has jurisdiction 


While 


wrongful continuing diversion or 


threatened diversion of the waters of a water- 
course®® to prevent irreparable damage,®! or to avoid 
vexatious litigation®? or multiplicity of suits,**? the 
remedy at law being deemed inadequate.®4 


Such re- 


66 Reprint 171 [aff 7 Jur.N.S. 788] > 
Elwell v..Crowther, 8 Jur.N.S.. 1004. 


Can.—Leahy v. North Sydney, 37 
Can.S.C. 464. 


N.S.—Stanford v. Imperial Oil Co, 
54 N.S. 106; Crosby v. Yarmouth St 
Rui Con cad UNeo moor 


61. U.S.—Salton Sea Cases, 172 F- 
792, 97 C.C.A. 214; Saunders v. Blue- 
eit Waterworks & Imp. Co., 58 F_ 


Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Ala. 587, 14 Am.S.R. 
Dope REG. AS yack Wright Ws Moore,. 
38 Ala. 593, 82 Am.D. 731. 


Cal.—Miller & Lux v. Madera Can- 
al & Irrigation Co., 99 P. 502, 155 
Cal. 59, 22 L.R.A.N.S. 391; Tuolumne 
Water Co. v. Chapman, 8 Cal. 392. 


. N.Je7-Shfelds v. Arndt, 4 N.J.Ea. - 
34. : 


Pa.—McGonigle v. St. 
Co., 71 Pa,Super. 480. 


Va.—Carpenter v. Gold, 14 S.E. 329,. 
88 Va. 553. 


W.Va.—Roberts v. Martin, 77 S.E. 
535,, 72) W.Va 92: 

62. Saunders v. Bluefield Water— 
works & Imp. Co., 58 F. 133; Carpen-— 
ter v. Gold, 14 S.E. 329, 88 Wa. 5535 
epee Vv. Martin} 77 1S3B 535025 We 

a. i 


63. U.S.—Pine v. New York, 102 
Wo38e8%, Laff 12 RS $83) 502 CCAS TASES 
Saunders v. Bluefield Waterworks & 
Imp. Co., 58 F. 133. : 

Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Ala. 587, 11 Am. SiR. 
72, 4 L.R.A. 572; Wright v. Moore, 38 
Ala. 593, 82 Am.R. 731; Burden y. 
Stein, 27 Ala. 104, 62 Am.D. 758. ; 


Minn.—Aubol v. Grand Forks Lum- 
ber Co., 154 N.W. 968, 131 Minn. 186. 


N.Y.—Mudge v. Salisbury, 18 N.EL 
249, 110 N. Y. 413; Chase v. Warsaw 
Waterworks Co, 29 NOY ISS 720 rT S 
Hun 151 [aff 44 N.E. 1128, 150 N.Y- 


Clair Coa¥ 


575]; _. Corning v. Troy” Iron.” ete, 
ges o9 Barb, oll “fate e20n Ne 


Va.—Carpenter vy. Gold, 14 S.E. 32% 
88 Va. 553. 


W.Va.—Roberts v. Martin, 77 S.E». 
535; (2. W.Va. 92. 


64. U.S.—Salton Sea Cases, 172 
UO, It C.CRA L214") Pine: ve New York, 
qe 3837 Laff 112 BK. 985750 C.C.A.. 

5 


Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Ala. 587, 11° Am:S'R: 
hid, ee PECANS ONC Burden v. Stein,. 
27 Ala. 104, 62 Am.D. 758. 

Ga.—Stoner v. Patten, 52° S.E. 894 
124 Ga. 754. 


Ill.—Dayton v. Rutherford, 21 N.E. 
198, 128 Th 271: 


Minn.—Aubol v.. Grand Forks Lum- 
ber Co., 154 N.W. 968, 181 Minn. 186_ 
a apse tor v.. Arndt, 4 N.JiEq. 

N.Y.—Mudge v. Salisbury;,18 N.EL 
249, 110 N.Y. 413;. Reid v.. Gifford, 
Hopk. 416. 


Pa.—McGonigle v..-St.. Clair Coak 
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lef may be granted even though the flow of the 
stream has ceased during certain exceptionally dry 
periods®® or although the act of diversion is not 
completed®® or is merely threatened.®? 
ing the foregoing principles, an injunction has been 
granted where the diversion has resulted, or may re- 
sult, in flooding the lands of complainant,®°* where 
the result is an unreasonable diminution of the water 
supply,®°® where the water diverted is not applied to 
some useful or beneficial purpose’? but is allowed to 
run to waste,’ or where it is sought to divert the 
water to nonriparian lands*? or for the purpose of 


Sale.” 


[§ 192] (2) Nature and Extent of Injury. Plain- 
tiff must show an actual or threatened perceptible 


WATERS 


Thus, apply- | tween states.® 


[$§ 191-192 


as a consequence of the diversion, resulting in an 
actual and serious infringement of his rights;7* and 
this rule is applicable where the controversy is be- 
It is not necessary that the damage. 
which will result have yet been inflicted,*® and an 
injunction may be had although complainant has 
suffered, or will suffer, no material damage by reason 
of the diversion,’” as otherwise the continued diver- 
sion might ripen into a prescriptive right,’* hence 
it is not necessary that any pecuniary loss be inflicted 
upon complainant, and an injunction may be granted 
to vindicate rights which have been thus infringed 


and prevent defendant from acquiring prescriptive 


and material diminution in the volume of the stream, 


Co., 71 Pa.Super. 480. 


Wis.—Kimberly, etc., Co. v. Hew- 
itt, 44 NW. 3038, 7% Was. 371. 


fa] Thus, to prevent constant and 


frequently recurring injuries from 
the _.wrongful diversion, equity may 
have jurisdiction concurrent with 


courts of Jaw without regard to de- 
fendant’s ability to respond in dam- 
ages, as a single action at law would 
not furnish an adequate remedy and 
a multiplicity of suits can be avoided 
by proceeding in chancery. Roberts 
v. Vest, 28 So. 412, 126 Ala. 355. 


65. Huffner v. Sawday, 94 P. 424, 
153 Cal. 86. 

{a] Continuity of use.—In an ac- 
tion to enjoin the diversion of water 
from a stream, where the evidence 
showed that plaintiffs had, when the 
supply permitted, irrigated by means 
of water taken from the stream, the 
fact that for several years the stream 
had been dry for a longer time each 
year than usual, and that they had 
not been able to get as much water 
as theretofore, did not destroy the 
continuity of their use, or deprive 
them of the right to use the amount 
formerly diverted if the stream 
should again furnish that amount. 
Huffner v. Sawday, 94 P. 424, 153 Cal. 
86. 


g6. Wood v. Craig, 113 Mo. 676, 
133 Mo.App. 548; Shields v. Arndt, 
4N.J.Hq. 234. 

67. Kimberly, ete., Co. v. Hewitt, 
44 Was. 303, “(or Wis. 3idl- 

68, Salton Sea Cases, 172 F. 792, 
S7TAGIG A, 214-2 Wood v..Craig; 113 8: 
W. 676, 133 Mo. App. 548; George v. 
Wabash Western R. Co., 40 Mo.App. 
433: Rhyne v. Flint Mfg. Co., 109 S. 
Molo UsZON-C. 489) SPorter vy. Dur- 
ham, 74 N.C. 767; Hoffman y. Strong, 
49 Pa.Super. 546. 


69. Callison v. Mt. Shasta Power 
Corporation, 11 P.(2d) 60, 123 Cal. 
App. 247. 


[a] Thus upper riparian owners 
could enjoin an unreasonable diminu- 
tion of their water supply by a pow- 
er company’s tunnel resulting in dam- 
ages to the owners’ crops. Callison 
v. Mt. Shasta Power Corporation, 11 
P.(2d) 60, 123 Cal.App. 247. 

70. Campbell v. Grimes, 64 P. 62, 
62 Kan. 503. 


71. Campbell v. Grimes, supra. 
72. Miller & Lux v. Madera Canal, 
eten Com 99 Pay s0Z. loo Cal. 59) 22 


L.R.A.N.S. 391; Hendrix v. Roberts 
Marble Co., 165 S.H. 223, 175 Ga. 389. 

73. Roberts v. Martin, 77 S8.H. 535, 
72 W.Va. 92. 


74, U.S.—Mason v. Cotton, 4 F. 


792, 2 McCrary 82; Pierson v. Elgar, 
19 F.Cas.No. 11,157, 4 Cranch C.C. 454. 

Ala.—Potier’s Ex’rs v. Burden, 38 
Ala. 651. 

Alaska.—McFarland v. Alaska Per- 
severance Min. Co., 3 Alaska 308. 

Cal.—Miller & Lux v. Madera Canal, 
Oe, CO, OO! 1A DO Se Cail 503) 24 
L.R.A.N.S. 391; Fifield v. Spring Val- 
ley Water Works, 62 P. 1054, 130 Cal. 


552; Vernon Irr. Co. v. Los Angeles, 
39 P. 762, 106 Cal. 237; Modoc Land, 
etc., Co. v. Booth, 36 P. 431, 102 Cal. 
151; Barrows v. Fox,30 P. 768 [rev 


on other grounds 32 P. 811, 98 Cal. 
63]; Peregoy v. McKissick, 21 P. 967, 
Mo Cale cce enl DON. Ves owdes 
Switen Canal’Co,, 17 Pi seo) vo Cal. 
426, 7 Am.S.R. 183; Edgar v. Steven- 
son, 11 P. 704, 70 Cal. 286; Creighton 
v. Kaweah Canal, etc., Co., 7 P. 658, 67 
Cal. 221. 

Conn.—New Haven Water Co. v. 
Wallingford, 44 A. 235, 72-Conn. 293. 


Ga.—Graham v. Dahlonega Gold 
Min. Co., 71 Ga. 296. 


Md.—Kay v. Kirk, 24 A. 326, 76 Md. 
41, 35 Am.S.R. 408. 


Minn.—Minnesota L. & T. Co. v. St. 
Anthony Falls Water-Power Co., 85 
N.W. 520, 82 Minn. 505; Pinney v. 
Luce, 46 N.W. 561, 44 Minn. 367. 


N.Y.—Penrhyn Slate Co. v. Gran- 
ville Electric Light, ete., Co., 73 N. 
Hie 560; sLoleaN, Yoo80)0 2 Anmi Case asia 
Lyon vas Water Comins ots City, fon 
Binghamton, 240 N.Y.S. 647, 228 App. 
Div. 585. 


N.C.—Walton y. Mills, 86 N.C. 280. 


Vt.—Fairhaven Marble, ete., Slate 
Co. v. Adams, 46 Vt. 496. 

Wash.—Raymond y. Willapa Power 
Cos AT2 Pe th76,, 102" Washer? ee irev: 
L6( Gila S VWiasii. So lec) awinten= 
mute v. Tacoma Light, ete, Co., 29 
P. 444, 8 Wash. 727. 


Wyo.—Ladd v. Redle, 75 P. 691, 12 
Wyo. 362. 

N.B.—Saunders v. William Rich- 
PEON), (Clon PPO INIGIETIOGE, SBD E | 


[a] Diversion affecting only sur- 
plus or overflow will not be enjoined. 
nia vy. Stevenson, 11 P. 704, 70 Cal. 

6. 


[b] Maxim, “De minimis non curat 
lex,” while not applicable to prevent 
the issuance of an injunction against 
the diversion of the water of a stream 
by a water company at a time whén 
the water is at its lowest flow and 
there is a perceptible diminution in 
the quantity of water, may be ap- 
plied to prevent injunctive relief, 
where the use is at a flood stage and 
the utilization consists in appropri- 
ating the surplus or waste water. 


rights, although the actual injury to plaintiff’s prop- 
erty is merely nominal.’® 


Where the injury antici- 


Paterson vy. East Jersey Water Co., 
70 A. 472, 74-N.J.Eq. 49 [aff 78 A. 1134, 
77 N.J.Hq. 588]. 

75. State of Connecticut v. Com- 
monwealth of Massachusetts, 51 S.Ct. 
356, 283 U.S. 789, 75 L.Ed. 1416; State 
of Connecticut v. Commonwealth of 
Massachusetts, 51 S.Ct. 286, 282 U.S. 
660, 75 L.Ed. 602. 

76. Wood v. Crate, 
133 Mo.App. 548. 

77. U.S.—Pine v. New York, 103 F. 
BOC batt LT 2S So Se Ons GC. CoA Spe 
Webb v. Portland Mfg. Co., 29 F.Cas. 
No. 17,322,-3 Sumn. 189. 

Cal.—Fresno Canal & Irrigation Co. 
v. People’s Ditch Co., 163 P. 497, 174 


113 S.W. 676, 


Cal. 441; Shurtleff v. Bracken, 124 P. 
724, 163 Cal. 24; Gould v. Eaton, 49 
LEGON UL TORN 


5395. 38) LR As gas 
Conkling v. Pacific Imp. Co., 25 P. 


399, 87 Cal. 296. 


Ga.—MecNabb v. Houser, 156 S.E. 
BOS cet) Gas TA TAS Ae Rs oo: 


N.J.—Wilson v. Hast Jersey Water 
Co., 79 A. 440, 78 N.J.Eq. 329; City of 
Paterson v. Hast Jersey Water Cor 
70 A. 472, 74 N.J.Eq. 49 [aff 78 A. 1134, 
77 N.J.Ea. 588]. 


N.Y.—Fischer v. Trustees of Vil- 
lage of Clifton Springs, 121 N.Y.S. 163 
Mee 125 N.Y.S. 1119, 140 App.Div. 


Pa.—Griffiiths v. Monongahela R. 
Co., 81 A. 718, 282° Pa. 639, Ann.Cas. 
1912D 138; Lehigh Coal, ete., Co. v. 


Scranton Gas, ete., Co., 6 Pa.Dist. 291. 


Wash.—Rigney v. Tacoma Light & 
Water Co., 38 P. 147, 9 Wash. 576, 26 
We Aen 42/5. 


W.Va.—Roberts v. Martin, 77 S.E. 
5385, (2 WiVaw 92% 


78 Fresno Canal & Irrigation Co: 
v. People’s Ditch Co., 163 P. 497, 174 
Cal. 441; Gould v. Haton, 49 P. 577, 
117 “Cal. 589, 38h. BRA. 181s City Jof 
Paterson y. East Jersey Water Co., 
TOs Awe All “14> NSMGe AG iat TS ale 
1134, 77 N.J.Eq. 588]; Griffiths v. Mo- 
nongahela R. Co., 81 A. 713, 232 Pa. 
639, Ann.Cas.1912D 138. 


79. U.S.—California Pastoral, oie 
Co. v. Enterprise Canal, etce., Co., 127 
F. 741; Pine v. New York, 103 Best 
[aff 112 F. DS DOW GEE IAS 1451; Webb 
v. Portland Mfg. Co., 29 #.Cas.No. 
17,322, 3 Sumn. 189. 


Ala.—Franklin v. Pollard Mill Co., 
6 So. 685, 88 Ala. 318. 


Cal.—Gould v. Eaton, 49 P. 577, 117 
Cal. 539, 38 L.R.A. 181; Mott v. Ew- 
ing, 27 P. 194, 90 Cal. 231; Spargur 
v. Heard, 27 P. 198, 90 Cal. 221; Walk- 
er v. Emerson, 26 12. 968, 89 Cal. 456; 
Conkling v. Pacific Imp. (Choy AS P. 
399, 87 Cal. 296; Moore v. Clear Lake 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 192-194] 


pated and alleged is problematical or contingent*® 
relief cannot be granted; but an irreparable injury 
appears where it is shown that the threatened diver- 
sion will cause plaintiff’s lands to become arid by de- 
priving them of a yearly overflow which deposits fer- 
tilizing materials.5! It must appear that the injury 
to complainant’s riparian rights are clearly traceable 
to the diversion,®? that the diversion will not leave 
sufficient water for complainant’s uses as an ordi- 
nary riparian proprietor,’* and that the injury is 
such as cannot be adequately compensated by an 
award of damages in an action at law;** but it is 
not necessary that he should first establish his rights 
in a proceeding at law. 


[§ 193] (3) Discretion.*® As a general rule, the 
right to equitable relief against the diversion of the 
waters of a watercourse is not absolute’? but rests 
in the sound discretion of the court,®* to be deter- 
mined on a consideration of all the special cireum- 
stances of each case.*® 


[§ 194] (4) Defenses®°—(a) In General. Among 
other matters available by way of defense, the party 
sought to be enjoined may show that the stream of 
water in question is not a natural watercourse,®! that 
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even if the water had been allowed to pass down the 
stream, as it would naturally flow, it would not have 
reached plaintiff’s premises,?? that the works or op- 
erations complained of have not obstructed the nat- 
ural flow of the stream,°®* and, under certain circum- 
stances, that the diversion was effected with plain- 
tiff’s consent or acquiescence ;°* but mere inaction 
by a riparian owner is insufficient to create an estop- 
pel®® although the riparian owner may know of the 
intended diversion and make no objection.®® It is 
not a defense that the loss which defendant will suf- 
fer by being restrained in his use of the water is 
disproportionate to any loss caused to the lower pro- 
prietor by the diversion,®* that relief, if granted, 
would dispossess defendant of water shown by the 
pleadings to be in his possession,®® or that the 
stream is dry during the summer,®® or that the bed 
changes often.t Neither is it a defense that corpo- 
rate complainant has exceeded its charter powers” 
or that complainant, with others, has polluted the 
stream.? .So, where both surface water and the nat- 
ural flow of a stream have been diverted to plain- 
tiff’s land, it is no defense that defendant may have 
had the right to expel the surface waters from his 


Water-Works, 8 P. 816, 68 Cal. 146. 


Ga.—Chestatee Pyrites Co. v. Cav- 
enders Creek Gold Min. Co., 45 S.E. 
267, 118. Ga. 255. 


Nev.—Brown v. Ashley, 16 Nev. 311. 


N.J.—Paterson v. East Jersey Wa- 
ter Co. 170) A472, 74 N.J.g: 49° [att 
78 A. 1134, 77 N.J.Eq. 588]; Higgins 
v. Flemington Water Co., 36 N.J.Eq. 
538. Z 

N.Y.—Amsterdam Knitting Co. v. 
Dean, 56 N.E. 757, 162 N.Y. 278; Smith 
v. City of Rochester, 38 Hun 612 [aff 
104 N.Y. 674 mem, 7 N.Y.St. 867]; 
Rider v. Amsterdam, 65 N.Y.S. 579, 
31 Misc. 375; Fischer y. Clifton 
Springs, a2 Nice. Loscbate 125) NOY. 
S. 1119, 140 App.Div. 918]. 

Or.—Jones v. Conn, 64 P. 855, 65 
P. 1068, 39 Or. 30, 87 Am.S.R. 634, 54 
L.R.A. 630; Weiss v. Oregon Iron, 
ete., (Co.) 1) Pa 2555013" Or, 496; 

Wash.—Rigney v. Tacoma Light, 
ete., Co., 38 P. 147, 9 Wash.. 576, 26 
L.R.A. 425. 


W.Va.—Roberts v. Martin, 77 S.E. 
535, 72 W.Va. 92. 

Wis.—Kimberly, ete., Co. v. Hew- 
itt, 44 N.W. 308, 75 Wis. 371. 

[a] “Whe leading case in equity in 
this country is Webb v. Portland 
Manufacturing Co., [29 F.Cas.No. 17,- 
322, 3 Sumn. 189], decided by Judge 
Story, sitting in the Circuit Court of 
the United States in Maine.” Smith 
v. City of Rochester, 38 Hun 612, 615 
[aff 104 N.Y. 674 mem, 7 N.Y.St. 867]. 

80. New Haven Water Co. v. Wal- 
linetord. 440A. o7eo, 2. Conn. 293); 
Jackson vy. Walton, 2 La.App. 53; 
Hough v. Doylestown, 4 Brewst. 
(Pa.) 333. 


81. Miller & Lux v. Madera Canal, 


CtCmnCos,, OIE. 502 bb Cal, 59) 2201: 
R.A.N.S. 391. 
82. Murphy v. Stanford Water, 


etc., Co., 50 S.W. 835, 20 Ky.L. 2000. 


83. Pine v. New York, 76 F. 418 
fate 96 1005, 37 CCA. 665i1- 


84. Pine v: New York, 96 F. 1005, 
37 C.C.A. 665; Murphy v. Stanford 
‘Water, etc., Co., 50 S.W. 835, 20 Ky.L. 
2000; Cline v. Stock, 98 N.W. 454, 102 
N.W. 265, 71 Neb. 70. 


[a] Parties who have appropriat- 


ed water for irrigation purposes pur- 
suant to law, and continued the use 
thereof for more than seven years, 
cannot be enjoined from the continued 
use of such right by a lower riparian 
owner whose mill privilege may be in- 
jured thereby, but his remedy is an 
action. for damages. Cline v. Stock, 
98 N.W. 454, 102 N.W. 265, 71 Neb. 70. 


85. Burden v. Stein, 27 Ala. 104, 62 


Am.D. 758; Lux v. Haggin, 10 P. 674, 
69 Cal. 255; Dyer v. Cranston Print 
Works Co., 24 A. 827, 17 R.I. 774 [aff 


41 A. 1015, 21 R.I. 63]. But see Bliss 
v. Kennedy, 43 Ill. 67 (rights of com- 
plainant must be such as have been 
ascertained by the verdict of a jury). 


86. Discretion in grant or refusal 
of injunction generally see Injunc- 
tions § 29, 


87. Watson v. New Milford Water 
Co., 42, A. 265, 71,-Conn. 442. 


[a] Thus the mere fact of a par- 
tial wrongful diversion does not en- 
title plaintiff to an injunction as a 
matter of right. Watson v. New 
pues Water Co., 42 A. 265, 71 Conn. 
42. 


88. Ulbricht vy. Eufaula Water Co., 
6 So. 78, 86 Ala. 587, 11 Am.S.R. 72, 
4 L.R.A. 572; Watson v. New Milford 
Water Co., 42 A. 265, 71 Conn. 442. 

89. Watson v. New Milford Water 
Co., supra. 

90. Compensatory benefits as jus- 
tification for unlawful diversion see 
supra § 163. 

91. Raymond v. Wimsette, 31 P. 
537, 12 Mont. 551, 33 Am.S.R. 604. 

What constitutes natural water- 
course see supra §§ 3-7. 

92. Raymond v. Wimsette, 31 P. 
53%, 12) Mont.) 554, 33 -Am\S.R. 604: 
West Point Irr. Co. v. Moroni, etc., 
irr) Ditch Co, 61s 16, 2 Utah. 2295 


93. Sparlin y. Gotcher, 31 P. 399, 
23 Or. 186; Standart v. Vivion, 54 S. 
W. 44, 22 Tex.Civ.App. 142. 


94. Churchill v. Baumann, 30 P. 
770, 95 Cal. 541; Penryhn Slate Co. 
v. Granville Electric Light, etc., Co., 
73 N.B. 566, 181 N.Y. 80 [rearg den 
74 N.E. 1122, 181 N.Y. 545]. 


[a] Partition of stream by agree- 
ment.—Where adjacent proprietors 
are each entitled to the use of half 


the water in a creek, by an agreement 
between them, an injunction to re- 
strain an undue diversion by one of 
them will not be granted until a vio- 
lation of the agreement has taken 
place or been threatened and plain- 
tiffs rights affected or jeopardized. 
Salem v. Salem Flouring Mills Co., 
(he Se NT fe WD, Orcs weds 


95. McNabb v. Houser, 156 S.E. 
595, 171 Ga. 744, 74 A.L.R. 1122. 


96. Logan v. Guichard, 114 P. 989, 
159 Cal. 592; McNabb v. Houser, 156 
S.E. 595, 171 Ga. 744, 74 A.LR.211225 
City of Paterson v. East Jersey Water 
Cou, 10 (AD 472) 74 NJ. Bq. 49 [afte zs 
A. 1134, 77 N.J.Eq. 588]. 


[a] Thus (1) defendants, by per- 
mitting plaintiff without objection to 
construct:a dam and flume to divert 
the waters of a stream, did not es- 
top themselves from asserting their 
water rights in the stream where they 
had no reason to believe at the time 
that plaintiff intended to divert water 
to which they were entitled. Logan 
v. Guichard, 114 P. 989, 159 Cal. 592. 
(2) A lower riparian owner is not 
estopped to complain of a diversion of 
the waters of a river by a water com- 
pany by the fact that he makes no 
objection while the company is con- 
structing costly works to effect the 
diversion. City of Paterson v. East 
Jersey Water Co:, 70 A. 472, 74° N.Je 
Eq. 49 [aff 78 A. 1134, 77 N.J.Hq. 588]. 


97. Stollmeyer vy. Trinidad Lake 
Petroleum Co., [1918] A.C. 485. 


98. Fresno Canal & Irrigation Co. 


v. Peoplejs Ditch.Co., (163).P. 497, i%4 
Cal. 441. 
99. Huffner v. Sawday, 94 P. 424, 


153 Cal. 86. 
1. Huffner v. Sawday, 


2. Scranton, G. & W. 
ware, sete:, IR: Co.) (882tA 9247240 ePas 
604, 47 L.R.A.N.S. 710; Panther Val- 
ley Water Co. v. Philadelphia, ete., R; 
Cop Acieear Cours Lbs 


38. Weidmann Silk Dyeing Co. v. 
City of Newark, 105 A. 195, 89 N.J.Ha. 
579; Weidmann Silk Dyéing Coane 
Jersey City,. 105 A. 195, 89 N-Jiai 
578; Weidmann Silk Dyeing Co. y. 
East Jersey Water Co., 102 A. 858, 88 
N.J.Eq. 397 [settled 102 A. 1056, 88 
N.J.Eq. 397, and aff 105 A. 194, 89 
N.J.Eq. 541]. 


supra. 
Co. v. Dela- 
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lands. In accordance with the general rule,° de- 
fendant may not insist upon a defense based on the 
truth of an allegation in the bill which he denies in 
his answer.® 


[§ 195] (b) Laches. In accordance with the rule 
governing injunctions generally,’ if complainant is 
guilty of laches in applying for an injunction to re- 
strain the diversion he may thereby forfeit his right 
to the remedy,® but, where it appears that, although 
there has been an earlier diversion, the particular di- 
version complained of has been in progress for a 
comparatively short time, plaintiff will not be deem- 
ed guilty of laches.® 


[§ 196] (5) Venue. Where a diversion of a 
stream, effected in one state, injuriously affects ri- 
parian lands in another state, a court of the latter 
state, if it acquires jurisdiction of the person of de- 
fendant, has authority to enjoin the diversion, the 
action being transitory in its nature,’® but it has 
been held that a court of equity sitting in one county 
has no jurisdiction to enjoin a diversion of water in 
another county affecting land in such other county.** 


[§ 197] (6) Time for Proceeding. A riparian 
owner who apprehends injury from a contemplated 
diversion of the stream may proceed to restrain such 
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diversion before it is completed,1? but he is not 
bound to do so in order to protect his rightst® 
where there is no unnecessary. delay in seeking the 
injunction.'# 

[§ 198] (7) Parties. Parties having separate in- 
terests in the waters of a stream may unite in an 
action to restrain diversions thereof,!® and all per- 
sons doing acts entering into or contributing to the 
diversion are proper parties defendant,'® whether 
the acts be joint or separate.t7 A person who claims 
an interest adverse to plaintiff'S or is a necessary 
party to a complete determination of the questions 
involved!® is properly joined as a defendant, and 
relief will not be granted where necessary parties 
are not brought in.2® Other riparian owners are 
not necessary parties where they are not united in 
interest with the parties to the action? and are not 
necessary parties to a complete determination of 
the matters involved in the action.?2 An intermedi- 
ate appropriator, although not a necessary party, is 
a proper party if defendant so desires.?? 


[§ 199] (8) Pleading—(a) Bill, Complaint, or 
Petition. General rules,?* and, more particularly, 
those controlling in proceedings seeking injunctive 
relief,?* govern the sufficiency of the bill, complaint, 


4. Williams v. Bass, 191 N.W. 499, 
179 Wis. 364. : 

5. See Equity § 561. 

6 Weidmann Silk Dyeing Co. v. 
City of Newark, 105 A. 195, 89 N.J.Ea. 
579; Weidmann Silk Dyeing Co. v. 
Jersey City, 105 A. 195, 89 N.J.Eq. 578, 
Weidmann Silk Dyeing Co. v. Hast 
Jersey Water Co., 102 A. 858, 88 N.J. 
Eq. 397 [settled 102 A. 1056, 88 N.J. 
Eq. 397, and aff 105 A. 194, 89 N.J. 
Eq. 541]. 


7. See Injunctions § 52%. 


8. Cal.—Collier  v. Merced 
Dist., 2 P.(2d) 790, 213 Cal. 554, 


Kan.—Thomas vy. Woodman, 23 
Kans 217, 83 Am.R. 156. 


Neb.—Enterprise Irr. Dist. v. Tri- 
State Land Co., 138 N.W. 171, 92 Neb. 
121. 

N.Y.—Penrhyn Slate Co. v. Gran- 
ville Electric Light, etce., Co., 73 N.E. 
566, 181 N.Y. 80, 2 Ann.Cas. 782. 


Pa.—In re Pennsylvania R. Co.’s 
Appeal, 17 A. 478/ 125 Pa.0189, 23 
Wkly.N.C. 5038. 


Contra Leonard y. St. John, 45 S.E. 
474, 101 Va. 752. 


[a] hus appropriators of water 
rights who, through a period of four 
years, with full notice of the claims 
of another appropriator, permitted 
the latter to spend nearly two million 
dollars without notice of their claims 
to a prior appropriation, are estop- 
ped, after the substantial completion 
of the works of the other appropria- 
tor, to maintain an action to restrain 
the diversion of the water. Enter- 
prise Irr. Dist. v. Tri-State Land Co., 
138 N.W. 171, 92 Neb. 121. 


[b] Facts held not to constitute 
laches.—Riparian owners were not 
barred by estoppel or laches from set- 
ting up claims to water diverted, 
where a city had developed its plant 
with full knowledge of the owners’ 
claims and in defiance and disregard 
thereof. Lyon: v. Water Com’rs of 
City of Binghamton, 240 N.Y.S. 647, 
228 App.Div. 585. 

9. McGonigle v. St. Clair Coal Co., 


Ths ys 


71 Pa.Super. 480. 


10. Miller & Lux v. Rickey, 127 F. 
573 [rev on other grounds 129 F. 932]. 


11. Morris v. Remington, 1 Pars. 
Eq.Cas. (Pa.) 387. 


12. Wood v. Craig, 113 S.W. 676, 
133 Mo.App. 548. 


13. Paterson v. Hast Jersey Water 
Co., 70 A. 472, 74 N.J.Eq. 49 [aff 78 A. 
1134, 77 N.J.Eq. 588]. 


[a] Thus, where a city, possessing 
the rights of a riparian owner on a 
river, had served notice on a water 
company, while it was constructing 
costly works to effect a diversion: of 
the water of the river, that the city 
would insist on an unimpaired flow of 
the water, the city was not bound to 
follow up such notice immediately by 
a resort to legal proceedings to pre- 
vent the continuance of the construc- 
tion, but might delay such proceed- 
ings until the: diversion was accom- 
plished. Paterson v. East Jersey Wa- 
ter Co., 70 A. 472, 74 N.J.Eq. 49 [aff 
78 A. 1134, 77 N.J.Eq. 588]. 


14. McNabb v. Houser, 156 S.E. 
595, 171 Ga. 744, 74 A.L.R. 1122. 


aches generally see supra § 195. 


15. Churchill vy. Lauer, 24 P. 107, 
84 Cal. 233; Ronnow v. Delmue, 41 
P. 1074, 23 Nev. 29; Hough v. Porter, 
Ibe Py 71325998) PA083; h102 eer aslbd 


Or. 318; Crosby v. Yarmouth St. R. 
CO. 44D WIN Soo Oe 
16. Montecito Valley Water Co. v. 


Santa Barbara, 77 P. 1118, 144 Cal. 
578; Hillman v. Newington, 57 Cal. 56; 
McMechen y. Hitchman-Glendale Con- 
Sol Coal Conn Lol Sb 480 8 Saye Vise 
6338; Crosby v. Yarmouth St. R. Co.; 
45 N.S. 330. 


17. McMechen vy. Hitchman-Glen- 
dale Consol. Coal Co., 107 S.E. 480, 88 
W.Va. 6338. 

18. Montecito Valley Water Co. v. 
Santa Barbara, 77 P. 1113, 144 Gal. 
578; Hough’ vi Porter, 95 P. 732, 98 
P. 1083,.102 BP. 728; 51 Or. 318. 

19. Hough v. Porter, supra. 

[a] Thus where, in a suit to de- 
termine irrigation rights, the com- 


plaint sufficiently charged an unlaw- 
ful interference with plaintiffs’ rights 
in the stream by defendant P, and 
then alleged that all other defendants 
had, or claimed to have, some rights 
or interest in the waters of the 
stream, the exact nature of which 
was to plaintiffs unknown, but that 
defendants’ interests, if any, were 
inferior to the rights of plaintiffs in 
such waters, the complaint sufficient- 
ly pleaded a cause of action against 
all defendants under Ballinger & C. 
Comp. St. § 394, providing that any 
person may be made a defendant who 
has or claims an interest in the con- 
troversy adverse to plaintiff, or who 
is a necessary party to a complete 
determination or settlement of the 
question involved therein. Hough vy. 
Porter, 95 P. 732, 98 P. 1083, 102 P. 728, 
51 Or. 318. 


20. Paterson v. East Jersey Water 
Co., 70 A. 472, 74 N.J.Eq. 49 [aff 78 A. 
1134, 77 N.J.Eq. 588]. 


[a] Thus, in a suit by a city hav- 
ing the rights of a riparian owner on 
a river to restrain a water company 
from diverting the water of the river, 
an injunction, the effect of which will 
reduce the quantity of water appro- 
priated, will not be awarded, where 
other water companies supplying mu- 
nicipalities with water obtain their 
supply from defendant’s reservoirs, 
and such companies are not made par- 
ties to the suit. Paterson y. East Jer- 
sey Water Co., 70 A. 472, 74 N.J.Eq. 
49 [aff 78 A. 1134, 77 N.J.Eq. 588]. 


21. Grand Rapids Water-Power Co. 
v. Bensley, 44 N.W. 640, 75 Wis. 399: 
Kaukauna Water-Power Co. v. Green 
Bay, etc., Canal Co., 44 N.W. 6388, 75 
Wis. 385. 


22. Grand Rapids Water-Power Co. 
v. Bensley, 44 N.W. 640, 75 Wis. 399: 
Kaukauna Water-Power Co. v. Green 
Bay, ete., Canal Co., 44 N.W. 638, 75 
Wis. 385. 


23. Biggs v. Lee, (Tex.Civ.App.) 
147 S.W. 709. 

24. See Equfty §§ 404-423. 

25. See Injunctions §§ 528-559. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SEN aoe ee 


a 


. 


a, te 


a 


is Fi ies ae 


§§ 199-203] 


or petition in proceedings to enjoin the diversion of 
the water of a natural watercourse.?° 
forth plaintiff’s title or possessory rights,27 and de- 
scribe the real estate to which they Ethan or which 
is affected by the alleged diversion.2® It should also 
plead such facts as tend to show the nature and ex- 
tent of the diversion, actual or threatened, its un- 
lawful nature, and its injurious effects.?° 
ments of mere conclusions are insufficient.®° 


[§ 200] (b) Plea or Answer. 


and notice.33 


26. See cases passim this section. 


[a] Complaint held sufficient.— 
The complaint in an action to restrain 
the diversion and use of water, which 
shows upon its face that plaintiff ap- 
propriated such water, and has con- 
tinually used it up to the time it is al- 
leged that defendant diverted and ap- 
propriated it, states a cause of action. 
Montpelier Milling Co. v. City of 
Montpelier, 113 P. 741, 19 Idaho 212. 


27. Burden yv. Stein, 27 Ala. 104, 62 
Am.D. 758; Conkling v. Pacific Imp. 
Co:, 25 P. 399, 87 Cal. 296. 


[a] Complaints held sufficient.— 
(1) Under Code Civ. Proc. § 527, au- 
thorizing the issuance of an injunc- 
tion pendente lite on a verified com- 
plaint, it was no objection to such an 
injunction in an action to restrain 
defendant from diverting the water of 
a stream that the complaint alleged 
that complainant was entitled to the 
unobstructed flow of the stream as 
the riparian owner, and also’ as an 
appropriator, in that such averments 
were inconsistent and contradictory, 
there being no fatal inconsistency be- 
tween complainant’s claim to a ripa- 
rian right and the claim by appropria- 
tion. Porters Bar Dredging Co. v. 
Beaudry, 115 P. 951, 15 Cal.App. 751. 
(2) Where a complaint by a riparian 
proprietor to restrain defendant from 
diverting the water of a river by tak- 
ing water from a creek above com- 
plainant’s riparian lands alleged that 
the creek was a tributary of the river, 
and that defendant diverted from the 
ereek one hundred fifty inches of 
water, thereby lessening the flow of 
water in the river and depriving com- 
plainant of the flow to which it was 
entitled as a riparianist, an injunc- 
tion pendente lite issued on such com- 
plaint was not objectionable because 
it was not proved by other evidence 
that complainant was either entitled 
to the flow of the water of the creek 
in a natural and usual channel 
through complainant’s land, and that 
its land was riparian to the water of 
the creek, or that complainant was an 
appropriator of a water right with the 
particulars as to the means and meth- 
od of complainant’s diversion or ap- 
propriation and continuance of its use. 
Porters Bar Dredging Co. y. Beaudry, 
supra. (3) A verified complaint to 
enjoin defendant’s obstruction of a 
water course alleged complainant’ Ss 
right to use the water by appropria- 
tion and also as a riparian owner, that 
such use was necessary for its pur- 
poses in the prosecution of its min- 
ing enterprises, and that by reason of 
defendant’s acts in diverting the wa- 
ter of the river and its tributaries at 
a point above complainant’s riparian 
land, complainant had been deprived 


The necessity and 
sufficiency of the plea or answer is generally govern- 
ed by the principles applicable to pleas or answers 
in equity,*? and more particularly as those principles 
apply to proceedings for injunctive relief.?? 
answer not stating a defense to a bill should be 
stricken upon equitable terms to be settled on motion 
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It should set 


Aver- [§ 202] 


‘ 


An 


and would be deprived by the continu- 
ance of such diversion of the use of 
the water, and would be and had been 
compelled to suspend its mining op- 
erations whereby defendant had in- 
flicted on complainant a serious in- 
jury, and that the continuance of de- 
fendant’s diversion of the water and 
the consequent continued suspension 
of complainant’s mining operations 
would cause complainant irreparable 
injury. It was held that the com- 
plaint, without more, stated facts 
justifying the issuance of an injunc- 
tion pendente © lite. Porters Bar 
Dredging Co. v. Beaudry, supra. (4) 
The complaint in an action to de- 
termine the right to water flowing in 
a public stream, alleging that plain- 
tiff appropriated such water, apply- 
ing it to a beneficial use prior to the 
alleged diversion and appropriation of 
defendant, states a cause of action 
entitling plaintiff to an injunction re- 
straining further appropriation by de- 
fendant. Montpelier Milling Co. v. 
City of Montpelier, 113 P. 741, 19 Ida- 
ho 212. 

28. Last Chance Water Ditch Co. 
vy. Heilbron, 26 P. 528, 86 Cal. 1; Bar- 
ham y. Hostetter, 7 P. 689, 67 Cal. 272. 


fa] If plaintiff claims merely an 
easement, it should be described with 
certainty. Emerson v. Bergin, 18 P. 
204s TG Cals, AO. 

29. U.S.—Miller & Lux v. Rickey, 


127 F. 573; U.S. Freehold Land, etc., 
Co.).v. Gallegos, 89 F. 769, 32 C.C.A. 
470. 


Cal.—Hulsman yv. Todd, 31 P. 39, 96 
Cal. 228. 

Neb.—Cline v. Stock, 98 N.W. 454, 
102 N.W. 265, 71 Neb. 70. 

Nev.—Jerrett v. Mahan, 17 P. 12, 20 
Nev. 89. 

N.M.—U. S. v. Rio Grande Dam, etc., 
Co., 65 P.- 276,10 N.M. 617 [rev-on 
other grounds 22 S.Ct. 428, 184 U.S. 
416, 46 L.Ed. 619]. 

N.Y.—Corning & Winslow v. Troy 
Iron, ete., Factory, 39 Barb. 311 [aff 
40 N.Y. 191]. 

[a] Complaint or petition held suf- 
ficient.—(1) In general. Hulsman vy. 
Todd, 31 P. 39, 96 Cal. 228; Kaneohe 
Ranch Co. v. Kaneohe Rice Mill Co., 
20 Hawaii 658. (2) -Although the 
complaint, in an action against an 
upper proprietor for diverting the 
flood waters of a natural watercourse, 
was that they did not overflow and 
enrich plaintiff's land as formerly, 
and merely alleged that defendant 
constructed a dam across the stream 
in January, 1911, and also construct- 
ed a ditch and tunnel so as to divert 
the stream, it was held sufficient to 
support a recovery for damages in 


[67 C.J.] 815 


[§ 201] (c) Cross Bill or Cross Complaint. In 
accordance with the general rule requiring a cross 
bill for the purpose of securing affirmative relief to 
defendant,** a defendant seeking affirmative relief 
in a suit to enjoin the diversion of the waters of a 
natural watercourse may proceed by eross bill or 
cross complaint.?® 
(9) Evidence—(a) Presumptions. 
law will presume the existence of damages as the 
result of the unlawful diversion of a stream, under 
certain circumstances, for the purpose of affording 
equitable relief,*® but such presumption does not 
apply where the injunction has been abandoned,*? 


[§ 203] (b) Burden of Proof. 
with general rules,?® the burden of proving the right 
to an injunction restraining the diversion is on com- 


The 


In accordance 


the years 1908 and 1909, as well as 
the year 1911. Thompson v. New 
Haven Water Co., 86-A. 585, 86 Conn. 
597,.45.1.R.A.N.S. 457. (8); In a suit 
for a mandatory injunction requiring ‘ 
a levee district to restore a river to 
its natural channel, an allegation that 
the diversion of the waters was not 
done in pursuance of any plan or im- 
provement adopted by the levee dis- 
trict or its trustees, and that the di- 
version was unlawful and wholly 
without right, was -.sufficient as 
against a general demurrer to nega- 
tive any presumption that the work 
had been done in pursuance of any le- 
gal authorization. Haynes v. Indio 
Levee Dist., 189 P. 475, 46 Cal.App. 
436. 


30. Sternberger v. Seaton Moun- 
tain Electric Light, Heat & Power Co., 
102 P. 168, 45 Colo. 401. 


[a] Thus, where defendant, a cor- 
poration organized to furnish light, 
heat, and power, and therefore au- 
thorized to invoke the power of emi- 
nent domain, was sued to enjoin its 
diversion of water from a natural 
stream, a mere allegation that defend- 
ant’s diversion was for speculative 
purposes without any statement of 
facts was insufficient to raise an issue 
that defendant's appropriation was 
not for a beneficial use. Sternberger 
v. Seaton Mountain Electric Light, 
Heat & Power Co., 102 P. 168, 45 Colo. 
401. 

31. See Equity §§ 505-584. 

32. See Injunctions §§ 560-562. 


33. Weidmann Silk Dyeing Co. v. 
City of Newark, 105 A. 195, 89 N.J.Eq. 
579; Weidmann Silk Dyeing Co. v. 
Jersey, City, 105.-A. 195, 89. Nek ines 
578; Weidmann Silk Dyeing Co. v. 
Hast Jersey Water Co., 102 A. 858, 88 
N.J.Eq. 397 [settled 102 A. 1056, 88 N. 
J.Eq. 397, and aff 105 A. 194, 89 N.J. 
Eq. 541]. 

34. See Equity § 598; 
§ 563. 

35. Chauvet v. Hill, 28 P. 1066, 93 
Cal. 407; Van Bibber v. Hilton, 24 P. 
308, 598, 84 Cal. 585. 


36. Crum v. Mt. Shasta Power Cor- 
poration, 4 P.(2d) 564, 117 Cal.App. 
586 [motion den (App.) 12 P.(2d) 134, 
and foll Albaugh v. Mt. Shasta Power 
Corporation, 12) P.(2d) 1387, 124 Cak 
App. 779]. 


37. Crum v. Mt. Shasta Power Cor- 
poration, 4 P.(2d) 564, 117 Cal.App: 
586 [motion den (App.) 12 P.(2d) 134 
and foll Albaugh vy. Mt. Shasta Power 
Corporation, 127 Ps(2a) 1137; alZe Galt 
App. 779]. 

38. See Evidence §§ 13-24; Injunc- 
tions § 579. 
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plainant.*® Thus he must show that the course in 
which the waters were confined constituted a water- 
course within the legal meaning of the term*® and 
that he had a right to the use of the water.*! 


[§ 204] (c) Admissibility. Rules applicable to 
injunction proceedings generally*? are applicable to 
proceedings to enjoin the unlawful diversion of the 
waters of a watercourse.*? Defendant may show 
that plaintiff’s loss was due to the diversion by an 
intermediate appropriator,** and he may also show 
the amount of such diversion.*® 


[§ 205] (d) Weight and Sufficiency. The allega- 
tions of the petition must be supported by clear,*® 
competent, and satisfactory evidence.** Thus the 
right to ase the waters of the river must be clearly 
proved and definitely established.t® Applying these 
rules, the evidence has been held sufficient to show 
the existence of the water diverted,*® the location 
of the stream on plaintiff’s land,®°° the right of de- 
fendant to divert the water,®' that structures were 
erected for the purpose of diverting the water,°? 
actual and perceptible diminution of the water to 
complainant’s injury as a riparian owner,°? that 
plaintiff’s supply was not affected by defendant’s in- 
terference with natural conditions,°* that lands to 
which the water was diverted were not riparian,®® 
the nature of the use of the water by defendant,°® 
that defendant owned and controlled the cause of 
the diversion,®* that the diversion caused some of the 


39. Buckers Irr. Mill, etce., Co. v. 


Colo. 187, 189. 
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[§§ 203-208 


injury to plaintiffs land,5* negligence of defendant 
in permitting a situation which caused the diver- 
sion,®® that shortage of water was not due to an im- 
perfection in plaintiff’s works,*° and that diversion 
was an infringement of plaintiff’s rights®* and re- 
sulted in injury to such rights®” and damage. SoaOn, 
the other hand, the evidence has been held insuffi- 
cient to show ‘that the stream from which water 
was diverted was not a natural watercourse,°* com- 
plainant’s exclusive right to water alleged to have 
been diverted,®® that the diversion was the result 
of defendant’s acts,°® laches,®* or estoppel to object 
to diversion,®® and that complainant is deprived of 
the proper and usual flow of the stream.®? 


[§ 206] (10) Hearing—(a) Necessity. Where the 
pleadings show an upper riparian owner’s diversion 
of water, it is unnecessary to send complainant to 
final hearing and taking voluminous testimony to 
ascertain the equitable terms on which an injune- 
tion should issue, if that can be done on motion, 
with leave to take affidavits.7° 


[§ 207] (b) Dismissal and Nonsuit—aa. Dis- 
missal. As the trend of the law is to discourage de- 
ciding controversies relative to the right to use 
flowage of water on mere pleadings,*! a motion to 
dismiss the complaint because complainant has an 
adequate remedy at law has been held properly de- 
nied.?? 


[§ 208] bb. Nonsuit. Where there is no dvidetes 


the creek, and asking that defendant | 803, 156 N.Y. 213. 
Platte Valley Irr. Co., 63 P. 305, 28; be required to build a bridge or cross- 
ing over the ditch, 


63. Neal v. Rochester, supra. 


40. S. O. & C. Co. v. Ansonia Wa- 
ter Co., 78 A. 432, 83 Conn. 611. 


41. Blankenship vy. Cook, 
858, 209 Ala. 683. 


42. See Injunctions § 580. 


43. Gould v. Stafford, 18 P. 879, 77 
Cal. 66. 

[a] Evidence of diversions by per- 
sons other than defendant or of diver- 
sions causing injury to nonriparian 
lands of plaintiff is not admissible ex- 
cept on the question of damages. 
Gould v. Stafford, 18 P. 879, 77 Cal. 
66. 

44. Biggs v. Lee, 
147 S.W. 709. 


45. Biggs v. Lee, supra. 


46. Strang v. City of New York, 
WOT NE NES ool. 


47. See cases passim notes 48-69. 


[a] Thus, where a lower riparian 
owner, suing an upper owner for un- 
lawfully appropriating the water of a 
stream, alleged that the upper owner 
impounded the water of one of the 
forks of the stream, and the evidence 
showed that the damages complained 
of were caused by dams on the other 
fork of the stream, there could be no 
recovery, because the evidence did not 
support the petition. Stacy v. Delery, 
122 S.W. 300, 57 Tex.Civ.App. 242. 


[b] Evidence sufficient to warrant 
injunction.—Oostanaula Min. Co. v. 
Miller, 88 S.E. 562, 145 Ga. 90; Mc- 
Gonigie wv. St. Clair, Coal Co., 76. Pa. 
Super. 135. 


[c] Evidence insufficient to war- 
rant injunction.—(1) In general. Far- 
rier v. Franson, 270 P. 99, 148 Wash. 
670. (2) On a bill to enjoin defend- 
ant from changing the course of a 
creek, or diverting its waters into a 
ditch dug by defendant to straighten 


96 So. 


(Tex.Civ.App.) 


tained a decree of ‘dismissal for want 
of equity. Gillett v. Teel, 111 N.E. 
(22, 272 Tit. 106. 


48. Trujillo & Mercado v. Succes- 
sion of Rodriguez, 233 F. 208, 147 C. 
C.A. 214. 

49. Suisun City v. 
P, 1092, 142 Cal. 350. 

50. Leonard v. St. John, 45 S.E. 
474, 101 Va. 752. 

51. Lillis v. Emigrant Ditch Co., 
30) PrlLos oi Cal. bbs. 

52. Hagins vy. Wilson, (Civ.App.) 
262 S.W. 770 [Loverr 295 S.W. 922, 116 
Tex. 538]. 


53. Paterson vy. East Jersey Water 
Co., 70 A. 472, 74 N.J.Eq. 49 [aff 78 A. 
1134, 77 N.J.Eq. 588]. 


54 Mentone Irr. Co, v. Redlands 
Electric Light, etc., Co., 100 P. 1082, 
155, Cal 3235 22 LakieAUN Serogay dit Adri 
Cas. 1222; City of Paterson v. Hast 
Jersey Water Co., 70 A. 472, 74 N.J. 
Eq. 49 [aff 78 A. 1134, 77 N.J.Eq. 588]. 

55. Grigsby v. Davey, 277 P. 330, 
207 Cal. 181. 

56. Suisun City v. De Freitas, 75 
P. 1092, 142 Cal.350. 

57. Aubol v. Grand Forks Lumber 
Co., 154 N.W. 968, 131 Minn. 186. 

58. Miller v. More, 150 P. 775, 170 
Cal. 557. 

59. Aubol v. Grand Forks Lumber 
Co., 154 N.W. 968, 131 Minn. 186. 

60. Britt v. Reed, 70 P. 1029, 42 
One 4 

6l. Britt v. Reed, supra. 


62. Crum v. Mt. Shasta Power Cor- 
poration, 4 P.(2d) 564, 117 CaliApp. 
586 [motion den (App.) 12 P.(2d) 134 
{foll Albaugh v. Mt. Shasta Power 
Corporation, 12 P.(2d) 137, 124 Cal. 
INO} Oy CHAI BNICERE sic Rochester, 50 N.E. 


De Freitas, 75 


64. Paige v. Rocky Ford Canal, ete., 
Coz, 2! Piell02; 2375R. 8155.08 Cabwsae 

65. Loud Gold Min. Co. v. Blake, 
24 F. 249. 


66. ‘Durst v. Puffett, 163 N.W. 201, 
181 Iowa 14. 


67. Stevinson v. San Joaquin & K. 
Ro Canal’ & trrigation 'Co., W221 esses. 
162 Cal. 141. 


68. California Pastoral, ete., Co. v. 
Enterprise Canal, ete., Co., 127 F. 741; 
J. M. Howell Co. v. Corning Irr. Co., 
171.P. 100, 177 Cal. 513; City of Pater- 
son y. East Jersey Water Cor OmaAS 
472, 74 N.J.Eq. 49 [aff 78 A. 1134, 77 
N.J.Eq. 588]. 

[a] Thus the assertion of defend- 
ant water company that complainant 
city, seeking to protect its rights as 
a lower riparian owner, was estopped 
to complain of a diversion of the wa- 
ter of a river by its failure to object 
while the water company was. con- 
structing costly works to effect the 
diversion is not sustained, where it 
appears that a notice of objection was 
served by complainant on an assistant 
civil engineer in charge of the work 
of construction, although it is not 
shown that the notice was ever re- 
ceived by defendant’s officers. City 
of Paterson v. East Jersey Water Co., 
70 A. 472, 74 N.J.Eq. 49 [aff 78 A. 1134, 
77 N.J.Ea. 588]. 


69. Cozy Lake v. Nyoda Girls’ 
Camp, 131 A. 892, 99 N.J.Eq. 384 [rev 
128 A. 149, 97 N.J.Eq. 180]. 


70. Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 102 A. 858, 88 
N.J.Eq. 397 [settled 102 A. 1056, 88 
N.J.Eq. 397, and aff 105 A. 194, 89 N. 
J.Eq. 541]. 

71. Alliance Mills Co. v. Society 
for Establishing Useful Manufac- 
tures, 142 A. 49, 103 N.J.Eq. 3. 


72. Alliance Mills Co. v. Society for 


For later cases, developments and changes in the law see Annotations, same title and section numper, 
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to what extent the flow has been diminished,** or 
that it has been diminished to a substantial ex- 
tent,** or that complainant will be damaged by the 
acts of which complaint is made,‘® it is proper to 
award a nonsuit. A nonsuit is properly denied when 
the evidence is conflicting.7® 


[§ 209] (11) Decree—(a) In General. It is es- 
sential to the validity of the decree that it be cer- 
tain and definite’? and that it contain a plain and 
explicit adjudication declaratory of the rights of 
the parties,‘* provided there is evidence before the 
court on which it can determine such rights;*° but, 
in accordance with the rule governing the scope of 
the restraint in injunctions generally,®°® the restraint 
imposed by the decree should be no more extensive 
than is reasonably required to protect the interests 
of complainant.’ The decree should pass upon all 
the issues involved in the action,®? and be warranted 
by the issues®* and the findings.84 Moreover, the 
decree must be consistent®® and determinative of the 
issues,®® and should be so molded as to do complete 
equity between the parties;87 and,if defendant has 
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limit them, so that the injunction will not operate 
to their prejudice.88 Where plaintiff offers to fore- 
go his right to an injunction on recovering just com- 
pensation, which he asks the court to determine, and 
defendant consents to pay the compensation so de- 
termined, the court has jurisdiction to ascertain the 
amount of such compensation.*® Failure to adjudi- 
cate the amount of water to which the parties are, 
or either of them is, entitled does not render the 
decree fatally uncertain in the absence of any al- 
legation or proof on the subject and in the absence 
of any request or suggestion from either litigant.°°® 
A reservation in a decree giving either party a right 
to institute subsequent proceedings for apportion- 
ment of the water may be proper under the circum- 
stances of the case.°1 ~ 


Allowing or requiring condemnation. Where de- 
fendant has the right to take the water under the 
power of eminent domain, it may be allowed time 
for condemnation, before any injunctive relief shall 
become effective,°? or the decree may require con- 
demnation in a proper case.°? 


any rights in the stream, it should clearly define and 


Establishing Useful 
supra. 

73. Stoner v. Patten, 71 S.E. 802, 
136 Ga. 483. 


Manufactures, 


74 Stoner v. Patten, supra. 
75. Stoner v. Patten, supra. 
76. Bigelow v. Merz, 208 P. 128, 


57 Cal.App. 613. 


77. Biggs v. Lee, 
147 S.W. 709. 


[a] Thus a decree, in a riparian 
owner’s suit enjoining defendant from 
taking any water for nonriparian 
lands, except when the river was over- 
flowing its banks at plaintiff's land, 
was tvo indefinite to be enforced. 
Biggs v. Lee, (Tex.Civ.App.) 147 S.W. 
709. 


78. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Steinberger v. Meyer, 
62--P:. 483, 130 Cal. 156: 


79. Coleman vy. Le Franc, 
1011, 137 Cal. 214. 


80. See Injunctions § 645. 


81. New York v. Pine, 22 S.Ct. 592, 
185 U.S. 93, 46 L.Ed. 820 [rev 112 F. 
98 (aff 103 F. 337)]; Ulbricht v. Eu- 
faula Water Co., 6 So. 78, 86 Ala. 587, 
11 Am.S.R. 72, 4 L.R.A. 572; Holmes 
v. Nay, 199 P. 325, 186 Cal. 231. 


[a] Injunction held not too broad. 
—(1) In general. Cruse’s Ex’r v. 
Haggard, 44 S.W.(2d) 290, 241 Ky. 
449-6 Knauth)-v. Erie) R.-Co.,. 219) Nov. 
S. 206, 219 App.Div. 83. (2) An in- 
junction restraining a power company 
from maintaining a dam and tunnel 
in a fashion that interfered with up- 
per riparian owners did not wrongful- 
ly require the company to maintain a 
fixed level so as to exceed the court’s 
jurisdiction. Callison v. Mt. Shasta 
Power Corporation, 11 P.(2d) 60, 123 
Cal.App. 247. (8) A decree granting 
several riparian owners an injunction 
enjoining upper owners from divert- 
ing water at any point above the 
lands of any of several lower owners 
was not too broad as granting certain 
lower owners an injunction restrain- 
ing diversion below their lands. w- 
rence v. Sander, 14 P.(2d) 961, 169 
Wash. 705 [den reh 7 P.(2d) 567, 166 
Wash. 703, and foll Habermam_ v. 
Sander, 7 P.(2d) 563, 166 Wash. 453]. 


(Tex.Civ. App.) 


69: 


82. Montecito Val. Water Co. v. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578. 


[67 C. J.—52] 


83. See case infra this note. 


[a] Decree held sufficient.—Huls- 
man v. Todd, 31 P. 39, 96 Cal. 228. 


84. See case infra this note. 


[a] Decree held sufficient.—In an 
action to restrain diversion and uSe of 
water, findings that plaintiff and its 
predecessor in interest appropriated 
ten second feet of the waters flowing 
in a certain creek in 1891, applying 
them to a beneficial use, and continu- 
ously used them until interfered with 
by defendant city appropriating such 
waters for domestic use, and that 
plaintiff’s appropriation was prior in 
time to any rights of defendant, sup- 
ported a judgment restraining defend- 
ant from diverting such waters. 
Montpelier Milling Co. v. City of 
Montpelier, 113 P. 741, 19 Idaho 212. 


85. Pacific Live Stock Co. v. Sil- 
vies River Irr. Co., 200 F. 487, 118 C. 
CVA; 513: 

[a] Findings held not inconsistent. 
—(1) In an action to enjoin diver- 
sion of water, a finding that defend- 
ant had no right to divert more itthan 
two hundred eighty one second feet 
was not contradicted by findings not 
declaring that taking in excess of that 
amount was adverse or under a claim 
of right, or was continuous. Turner 
v. East Side Canal & Irrigation Co., 
147 P. 579, 169 Cal. 652. (2) Ina suit 
to enjoin a proprietor of water on 
Lost creek from diverting its waters, 
because they flowed into Onion creek, 
the waters of which plaintiff had ap- 
propriated, oral findings that very lit- 
tle, if any, of the waiters of Lost 
creek flowed into Onion creek were 
different from subsequent findings, 
filed after the term, that no waters of 
the one stream flowed into the other. 
Wilson v. Collin, 102 P. 21, 45 Colo. 
412. (83) Trial court’s finding that 
an upper riparian owner’s seasonal 
storage of waters would cause sub- 
stantial damage to a lower riparian 
owner, was not inconsistent with a 
finding that the latter’s lands would 
not be injured if water released by the 
former actually reached the lower 
owner’s' property. Colorado Power 
Co. v. Pacific Gas & Electric Co., (Cal.) 
19 P.(2d) 498. 

86. Pacific Live Stock Co. v. Silvies 
River Irr. Co., 200 F. 487, 118 C.C.A. 
Dito 


87. EF. S. Royster Guano Co. v. 


[§ 210] (b) Temporary Injunction. 


A prelimi- 


Fowles, 56 S.E. 11, 75 S.C. 434. 


[a] Decree held not objectionable. 
—An injunction restraining a power 
company from maintaining a dam and 
tunnel in a certain fashion, but per- 
mitting a reasonable use of water for 
generating electricity, granted the 
company its reasonable correlative 
share of the water for riparian pur- 
poses. Callison v. Mt. Shasta Power 
Pon nora Loe 11 P.(2d) 60, 123 Cal.App. 


88. Suisun City v. De Freitas, 75 P. 
1092, 142 Cal. 350; Wood v. Etiwanda 
Water Cowb4, Ps 8 726) 120 eCals aiber 
Heilbron v. Seventy-Six Land, etc., 
Co., 30 P. 802, 96 Cal. 7; Barrows v. 
Pox, «(Cal)30 2.) W768 [rev 382). sit 
98 Cal. 63]; Conkling v. Pacific Imp. 
C03. 254P.) 399, 8% Caly 296 Sra lieve 
Tonia, 38 Mich. 498; Mudge v. Salis- 
bury, 18 N.E. 249, 110 N.Y. 413. 


89. Sparks Mfg. Co. v. Newton, 45 
A. 596, 60 N.J.Eq. 399. 


90. Omnes v. Crawford, 262 P. 722, 
202 Cal. 766. 


91. Bigelow v. Merz, 208 P. 128, 57 
Cal.App. 613. 


{a] Thus, in a suit to enjoin the 
unreasonable use of water by an up- 
per riparian owner, where the court 
found plaintiffs were entitled to a por- 
tion of the water, but that the evi- 
dence did not establish the facts on 
which an apportionment could be 
based, a reservation in the decree giv- 
ing either party the right to institute 
subsequent proceedings for apportion- 
ment of the water was not erroneous, 
as casting a cloud on defendant’s title, 
since it merely stated what would 
have been the legal effect of the de- 
eree, in the absence of such reserva- 
tion. Bigelow v. Merz, 208 P. 128, 57 
Cal. App. 618. 


92. Harding v. 
Co., 41 Conn. 87. 


93. Weidmann Silk Dyeing Co. v. 
City of Newark, 105 A. 195, 89 N.J. 
Bq. 579; Weidmann Silk Dyeing Co. 
v. Jersey City, 105 A. 195, 89 N.J.Eq. 
578; Weidmann Silk Dyeing Co. v. 
East Jersey Water Co., 102 A. 1056, 88 
N.J.Eq. 398 [settling 102 A. 858, 88 
N.J.Eq. 397, and aff 105 A. 194, 89 N.J. 
Eq. 541]. 

[a] Thus, on a motion to settle a 
decree in a suit to enjoin diversion of 
water unless complainant’s right was 


Stamford Water 
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nary or interlocutory injunction may be granted un- 
der proper cireumstances;°* but the granting of 
such injunction is purely a matter of discretion,®® 
and is properly refused when the allegations of the 
petition are positively denied,®® or the evidence is 
conflicting,®* or where the anticipated injury is not 
sO imminent as to require immediate relief.®* 


Dissolution. Where a temporary injunction to re- 
strain diversion of water does not order restoration 
of the status quo, or order a change in the flow of 
the water, its dissolution will not entail such an ir- 
reparable injury on complainant as to require its con- 
tinuance.°® 


[§ 211] (c) Mandatory Injunction. Relief may 
be afforded by a mandatory injunction requiring de- 
fendant to abate the obstruction and restore the 
stream to its proper course,t and this is so even 
though defendant does not own land on which it 
may be necessary to go in order to comply with the 
injunction,” and, even where a statute provides that 
an injunction cannot compel a party to perform an 
act, it has been held that while the court cannot 
issue a purely mandatory injunction it may grant 
an injunction to prevent the diversion, although the 
effect may be to require defendant to perform cer- 
tain acts necessary to restore the water to its nat- 
ural channel;* but it is proper to refuse a manda- 


condemned, complainant not offering 
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985, 198 Ala. 684; Lauderdale v. Mc- 
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+ 
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[§§ 210-214 


tory injunction where there has been a long lapse 
of time since the diversion,‘ and plaintiff can be com- 
pensated in damages for the injury caused by the 
diversion.°® 


[§ 212] (d) Damages.® In accordance with the 
general rule,’ it is proper, in connection with the 
granting of equitable relief against the diversion 
of the waters of a watercourse, to award plaintiff 
damages for injuries already suffered;* but where 
defendant is permanently restrained from continuing 
a ditch so as to divert a natural watercourse and 
compelled to close the ditch and open the original 
stream, he will not at the same time be compelled 
to pay damages for apprehended in IUEY from the 
continuance of the ditch.® 


[§ 213] (12) Costs. The general rule that the al- 
lowanee of costs in equitable actions,+® and particu- 
larly in suits for injunctions,'! is within the disere- 
tion of the court is applicable to suits for injunctive 
relief from the wrongful diversion.t? Where plain- 
tiff is suecessful in a substantial measure he is en- 
titled to costs.'? 


[§ 214] d. Damages'*—(1) In General. The 
measure of damages, whether awarded in an ac- 
tion at law therefor or in a suit for equitable re- 


_lief, is compensation for the injury or loss sustained 


by plaintifft® up to the commencement of the ac- 


ant to prevent the injunction amount- 


to have damages settled by the court 
of chancery, decree would require con- 
demnation by defendant, and by the 
corporations deriving their supply 
from defendant, who themselves had 
the power to condemn. Weidmann 
Silk Dyeing Co. v. East Jersey Water 
Co., 102 A. 1056, 88 N.J.Eq. 398 [set- 
tling 102 A. 858, 88 N.J.Eq. 397,.and 
aff 105 A. 194, 89 N.J.Eq. 541]. 


94. Fresno Canal & Irrigation Co. 
v. People’s Ditch Co., 163 P. 497, 174 
Cal. 441; Oostanaula Mining Co. v. 
Miller, 88 S.E. 562, 145 Ga. 90; Parry 
v. Citizens Water Works Co., 13 N.Y. 
S; 471, 59 Hun 1963. Finger v. Rex 
Spinning Co., 128 S.E. 467, 190 N.C. 
74, 


95. Hilbert v. City of Vallejo, 19 
F.(2d) 510; Fresno Canal &. Irriga- 
tion Co. v. People’s Ditch Co., 163 P. 
497, 174 Cal. 441; Miller & Lux v. 
Madera Canal, etc., Co., 99 P. 502, 155 
Cal. 59, 22 L.R.A.N.S. 391. 


96. Reid v. Gifford, Hopk. 
416. 


97. Terrell v. Marietta Paper Mfg. 
Co., 24 S.E. 861, 99 Ga. 206. 


98. Biggs v. Leffingwell, 
902, 62 Tex.Civ.App. 665. 


fa] Thus the necessity of prevent- 
ing defendant from obtaining a pre- 
scriptive right to take water from a 
river above the riparian land of plain- 
tiff, being met by the institution of a 
suit for an injunction, does not au- 
thorize the granting of a temporary 
injunction, and a lower riparian owner 
is not entitled to a temporary injunc- 
tion against the diversion of water 
for the irrigation of nonriparian land 
in the absence of a showing that his 
land is being used or is intended for 
immediate use or is prepared for agri- 
cultural or other purposes rendering 
the use of the water of the river 
necessary and beneficial. Biggs v. 
Leffingwell, 132 S.W. 902, 62 Tex.Civ. 
App. 665. 

99. Lauderdale v. Selman, 68 So. 


(N.Y.) 


132 S.W. 


Allister, 68 So. 984, 193 Ala. 175. 


1. Cal.—Colorado Power Co. v. 
Pacific Gas & Electric Co., 19 P.(2d) 
498; Montecito Valley Water Co. v. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578; Haynes v. Indio Levee Dist., 189 
P. 475, 46 Cal.App. 436. 

Iowa.—Falcon v. Boyer, 142 N.W. 
427, 157 Iowa 745; Benson v. Connors, 
19 N.W. 812, 63 Iowa 670. 


Kan.—Atchison, ete., R. Co. v. Long, 
27.P. 182; 46. Kan. 701, 26 Am.S.R. 
165. 


Minn.—Aubol v. Grand Forks Lum- 
ber Co., 154 N.W. 968, 131 Minn. 186. 


N.Y.—Corning vy. Troy Iron, etce., 
Co., 40 N.Y. 191; Gilzinger v. Sauger- 
ties Water Co., 21 N.Y.S. 121, 66 Hun 
UES epath SkaNab De Gye k4 oe Nn Yautooe ds 
Wright v. Syracuse, etc., R. Co., 3 N.Y. 
S. 480, 49 Hun 445 [aff 27 N.E. 854, 124 
N.Y. 668]. 


Pa.—Griffiths v. 
Co., 20 Pa.Dist. 534. 


Wash.—Rigney v. Tacoma Light, 


Monongahela R. 


etc., Co., 38 P. 147, 9 Wash. 576, 26 
L.R.A. 425. 
[a] Injunction held mandatory.— 


A temporary injunction restraining 
defendant opposite a riparian proprie- 
tor from continuing to divert any wa- 
ters of a creek from ithe natural chan- 
nel, where it passed through plain- 
tiff’s land, was a “mandatory injunc- 
tion.” Joerger v. Mt. Shasta Power 
Speke es CEB C2E) G06; adel. 
630. 


2. Aubol v. Grand Forks Lumber 
Co., 154 N.W. 968, 181 Minn. 186. 


3. Sweetman v. Owens, 94 S.E. 542, 
147 Ga. 436; Goodrich v. Georgia Re 
etc., Co., 41 S.H. 659, 115 Ga. 340. 


[a] Injunction held not mandatory. 
—(1) In an injunction to restrain the 
diversion of water from a natural 
channel, on an order granting it un- 
less defendant should run a pipe to 
plaintiff’s pasture and there erect a 
concrete retainer, an option to defend- 


ed to no more than a grant of’the in- 
junction itself. Oostanaula Mining 
Co. v. Miller, 88 S.E. 562, 145 Ga. 90. 
(2) An injunction to prevent defend- 
ant from forcing by a wall water to 
accumulate on his land over plain- 
tiff’s land, in a way contrary to its 
natural flow, is not unlawful on the 
ground that it is mandatory, as com- 
pelling defendant to do an affirmative 
act of pulling down his wall. Sweet- 
or v. Owens, 94 S.E. 542, 147 Ga. 
36. 


4 Tolton v. Canadian Pac. R. Co., 
22 Ont. 204. 

5.., Tolton iv. 
supra. 

6. Measure of damages see infra 
§§ 214-220. 

7. See Injunctions § 648. 

8 Thompson v. New Haven Water 
Co., 86 A. 585, 86 Conn. 597, 45 L.R.A. 
N.S. 457; Sweetman v. Owens, 94 S.B. 
542, 147 Ga. 436. 


9. Falcon v. Boyer, 142 N.W. 427, 
157 Iowa 745. 


10. See Costs § 22. 


Canadian Pac. R. Co., 


11. See Injunctions § 661. 
Kawi Cole v. Logan, 33 P. 568, 24 Or. 


13. Mally v. Weidensteiner, 153 P. 
342, 88 Wash. 398. 
14. Measure of damages: 
For diversion of water power used for 
Meena sae purposes see infra § 
Where water diverted under power of 
eminent domain see NHminent Do- 
main § 212. 


15. Cal.—Williams vy. Harter, 53 P. 
405, 121 Cal. 47. 

Kan.—Wallace v. City of Winfield, 
159 P. 11, 98 Kan. 651. 

Ky.—Hopkinsville Bank v. Western 
Kentucky Insane Asylum, 56 S.W..525, 
108 Ky. 357, 21 Kyl: 1820: 


Md.—Commissioners of Aberdeen v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 214] 


. tion. 


that is the: lower amount.!® 


storing the property to its former condition,?? or, 
as sometimes stated, the reasonable cost of restora- 
tion plus the depreciation of the rental value.?* It is 


proper to take into consideration 


and losses caused by the diversion,?* such as the 


Bradford, 51 A. 614, 94 Md. 670. 


Mont.—Sweeney v. Montana Cent. 
RCo. 650k. 912525) Monts5 43. 


N.C.—Geer v. Durham Water Co., 
37 S.E. 474, 127 N.C. 349. 


Or.—Norwood v. Eastern Oregon 
Land Co., 5 P.(2d) 1057, 7 P.(2d) 996, 
£39 Or 25. 

Pa.—Clark v. Pennsylvania R. Co., 
22 A. 989, 145 Pa. 438, 27 Am.S.R. 710; 
Bare v. Hoffman, 79 Pa. 71, 21 Am.R. 
42; Hart v. Evans, 8 Pa. 13; Standard 
Plate Glass Co. v. Butler ‘Water Co., 
5 Pa.Super. 563. 


R.I.—Lonsdale Co. v. Woonsocket, 
56 A. 448, 25 R.I. 428, 429. 


Utah.—Whitmore v. Utah Fuel Co.; 
131 P. 907, 42 Utah 470. 


Va.—Chesapeake & O. R. Co. v. Ri- 
son, 37 S.E. 320, 99 Va. 18. 

Wis.—Green Bay, etc., Canal Co. v. 
Kaukauna Water Power Co., 87 N.W. 
$64, 112 Wis. 328, 62 L.R.A: 579. 


Ont.—Wadsworth v. McDougall, 24 
Grant Ch. 1. 


16. Langford v. Owsley, 2 Bibb 
(Ky.) 215; Williams v. Camden, etce., 
Water Co., 11 A. 600, 79 Me. 5438; Sils- 
by Mfg. Co. v. State, 11 N.E. 264, 104 
N.Y. 562, 26 N.Y.Wkly.Dig. 169. 


17. Woodstock Jron Works _ v. 
Stockdale, 39 So. 335, 143 Ala. 550, 
5 Ann.Cas. 578; Norfolk & W. Ry. 


Co. v. A. C. Allen & Sons, 95 S.E. 406, 
122 Va. 603. 


[a] Merely speculative profits are 
not recoverable. Norfolk & W. Ry. 
Co. v. A. C. Allen & Sons, 95 S.E. 406, 
122 Va. 603. 


[b] Damages held too remote.—In 
an action for diversion of the water of 
a stream, plaintiff is not entitled to 
recover damages for the sickness of 
his wife, caused by drinking well wa- 
ter when the stream was diverted, nor 
for his own mental distress caused by 
sympathy for his wife’s sufferings, 
as these things are not the proximate 
result of defendant’s acts. Woodstock 
Iron Works v. Stockdale, 39 So. 335, 
143 Ala. 550, 5 Ann.Cas. ‘578. 


18. Cal.—Crum v. Mt. Shasta Pow- 
er Corporation, 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den (App.) 12 P.(2d) 
134, and foll Albaugh vy. Mt. Shasta 
Power Corporation, 12 P.(2d) 1387, 124 
CalAppy 7794. 


Ga.—Southern Marble Co. v. Dar- 
mell,- 20) Sub oel, 94 Gal 23d. 


Ill.—Fitzsimmons y. Munch, 79 Ill. 
App. 538. 

Ky.—Wasioto & B. M. R. Co. 
Hensley, 146 S.W. 751, 148 Ky. 366; 
Chicago, St. L. & N. O. R. Co. 
Hoover, 143 S.W. 770, 147 Ky. 33 pared 
143 S.W. 1199, 147 Ky. 645]. 

N.J.—Sparks Mfg. Co. v. Newton, 


Remote and speculative damages are not re- 
coverable.17 As a general rule, where the injury to 
land is permanent the measure of damages is the de- 
preciation 1 in the value of the property*® or the cost 
of removing the obstruction causing the diversion, if 
On the other hand, 

where the i injury is temporary or remedial the meas- 
ure of damages is the diminution in the rental value 
of the property caused by the diversion?® up to the 
time of filing the complaint,?! or the cost of re-- 
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ages,”! 
2 


all the injuries 


45 A. 596, 60 N.J.Hq. 399. 


N.Y.—Gallagher v. Kingston Water 
Co., 58 N.E. 1087, 164 N.Y. 602; Gray 
v. Ft. Plain, 94 N.Y.S. 698, 105 App. 
Div. 215; Kinsey v. New York, 78 N.Y. 
S. 160, 75 App.Div. 262 [rev on other 
grounds 69 N.E. 1125, 177 N.Y. 568]; 
Reisert v. New York, 74 N.Y.S. 673, 
69 App.Div. 302 [rev on other grounds 
66 N.E. 731, 174.N.Y. 196]; Gallagher 
v. Kingston Water Co., 49 N.Y.S. 250, 
25 App.Div. 82 [aff 58 N.E. 1087, 164 
N.Y. 602]; Rider v. Amsterdam, 65 
NEYES:) S79 Sl OMIsciliS Toe Covert. “ve 
Valentine, 21 N.Y.S. 219, 66 Hun 632 
[rev Ay NE. 597, 141 N.Y. 521, 38 Am. 
S;R. 826]. 

Pa.—Rider v. York Haven Water & 
Power Co., 95 A. 803, 251 Pa. 18; Han- 
over Water Co. v. Ashland Iron Co., 
84 Pa. 279; Snyder v. Huntingdon Wa- 
ter Supply Co., 72 Pa.Super. 581; 
Sebree v. Huntingdon Water Supply 
Co., 72 Pa.Super. 553; Craig v. Ship- 
pensburg, 11 Pa.Super. 490; Lewis v. 
Springfield Water Co., 2 Lack.Leg.N. 
190. 


Va.—Norfolk & W. Ry. Co. v. A. C. 
Allen & Sons, 95 S.E. 406, 122 Va. 603; 
City of Lynchburg v. Mitchell, 76 S.E. 
286, 114 Va. 229. 


Ont.—Arthur v. Grand Trunk R. Co., 
22 Ont.A. 89. 


[a] Special damages.—Where the 
injury is permanent plaintiff cannot 
elect to treat the trespass as of a 
transient character and sue for spe- 
cial damages: Rider v. York Haven 
Water & Power Co., 95 A. 808, 251 Pa. 
18. 


19. Rider v. York Haven Water & 
Bowers Co." 952-Ac 803, 2250 “Pa. als: 
Snyder v. Huntingdon Water Supply 
Co., 72 Pa.Super. 581; Sebree v. Hunt- 
ingdon Water Supply Co., 72 Pa.Super. 
bbe. 


20. Chicago, St. L. & N. O. R. Co. 
v. Hoover, 143 S.W. 770, 147 Ky. 33 
[mod 1438 S.W. 1199, 147 Ky. 645]. 


21. Chicago,’ St. lL. & N: O. R:' Co. 
v. Hoover, supra. 


22. Hoober v. New Holland Water 
Co., 43 Pa.Super. 262. 


[a] Thus the loss of power to a 
mill resulting from the subtraction of 
water from a creek on which the mill 
is situated is not a permanent injury, 
and the measure of damages for the 
injury is the cost of restoring the 
property to its former condition, and 
the person causing the injury will not 
be permitted to show the cost of a dif- 
ferent kind of power, such as that pro- 
duced by a gasoline engine or electric 
motor, as a method of determining his 
liability, as the person injured is un- 
der no obligation to install another 
kind of power, but he may abide by 
the conditions resulting from the loss 
of the water, and demand that he be 
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injury to the different uses to which plaintiff had 
applied the water,?° injury to drainage,?°® injury to 
productivity of the land,?* and expenses incurred 
by reason of the diversion? 
tiff purchased the property after the diversion at a 
Feaiced price does not affect the measure of dam- 
® and, in accordance with the general rule,*®° 
where damage has resulted from the: diversion and 
the only uncertainty is as to the exact amount there- 
of such uncertainty is not ordinarily ground for 
refusing to allow any damage at all if the evidence 
furnishes a basis from which a reasonable caleula- 
tion can be made.*! 
power rights in a stream has no ownership in the 
water, and on its diversion may recover for injury 


The fact that plain- 


One who has obtained water 


compensated to the extent of his loss. 
Hoober v. New Holland Water Co., 43 
Pa.Super. 262. 


23. Norwood v. Eastern Oregon 
Land Co., 5 P.(2d) 1057, 7 P.(2d) 996, 
139 (Or, 25; 


24. King v. Danville, 107.S.W. 1189, 
128 Ky. 321; 32 Ky.L. 1188; Garwood 
v. New York Cent. etc., R. Co., 2 N.Y. 
St. 701, 41 Hun 637 [aff 22 N.E. 396, 
116 N.Y. 649, 2 Silv.A. 409]; Whitmore 
yes Fuel Co., 131 P. 907, 42 Utah 


25. King v. Danville, 107 S.W. 1189, 
128 Ky. 321, 32 Ky.L. 1188; Garwood 
v. New York Cent. etc., R. Co., 2 N.Y. 
St. 701, 41 Hun 637 [aff 22 N.E. 396, 
116 N.Y. 649, 2 Silv.A. 409]; Whitmore 
ee Fuel Co. she: 907, 42 Utah 
470. 


[a] Thus, in an action for a wrong- 
ful diversion of the water of a creek 
and springs, the owner, who had con- 
veyed it by pipes to his ranch and 
used it for irrigation, and for culi- 
nary, domestic, and stock raising pur- 
poses, was entitled to pecuniary dam- 
ages measured by a consideration of 
the different uses to which he had ap- 
plied it, not including the value of the 
pipe line, rendered useless by the di- 
version. Whitmore v. Utah Fuel Co., 
131 -PB.-907%,. 42 -Utah470. 


26. Snyder v. Huntington Water 
Supply Co., 72 Pa.Super. 581; Sebree 
v. Huntingdon Water Supply Co5 012 
Pa.Super. 553. 


27. Snyder v. Huntington Water 
Supply Co., 72 Pa.Super. 581; Sebree 
v. Huntingdon Water Supply Co., 72 
Pa.Super. 553. 


28. Mass.—Howe v. Weymouth, 29 
N.E. 646, 155 Mass. 439. 

Pa. 45 A. 482, 
194 Pa. 648. 


Utah.—Whitmore v. Utah Fuel Co., 
131 P. 907, 42 Utah 470. 


Vt.—Leonard v. Rutland, 28 A. 885, 
66 Vt. 105. 


Wash.—Dement Bros. Co. v. City of 
eee, Walla, 107 P. 1038, 58 Wash. 


[a] Thus where, on account of the 
action of a city in diverting the wa- 
ters of a creek, a riparian mill owner 
puts in electrical machinery to oper- 
ate his mill, the expense of operation 
is a standard of the damage sustained. 
Dement Bros. Co. v. City of Walla 
Walla, 107 P. 1038, 58 Wash. 60. 


Expense Of procuring water from 
another source see infra § 215. 


29. City of Lynchburg v. Mitchell, 
76 S.E. 286, 114 Va. 229. 


30. See Damages § 90. 


31. Hoober v. New Holland Water 
Co., 48 Pa.Super. 262. 
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sustained but not the value of the water.®? 


Interest on amounts actually expended in making 
good the damage caused by the diversion may he a 
fair element of compensation.*% 


Any benefit which may have accrued to the land 
of plaintiff should be taken into consideration in es- 
timating the amount of damages, if any, which re- 
sulted from the diversion.** 


[§ 215] (2) Expense of Procuring Water from 
Another Source. Where plaintiff has been put to 
expense in order to avoid greater damages as a re- 
sult of the diversion he may recover the amount of 
such expense,?® provided, however, the allowance 
be limited to what is reasonable.*® Where the new 
supply of water is delivered by gravity, the cost of 
pumping the supply diverted must be deducted from 
the amount paid for the new supply,*? and plaintiff 
cannot recover the cost of permanent improvements 
to his plant necessary to secure the new supply,** 

_but only the value of the use of such improvements 
to the commencement of the suit.*® 


[§ 216] (3) Nominal Damages. Plaintiff may be 
entitled to recover nominal damages as a vindica-~ 
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tion of his right even though he has suffered no ac- 
tual injury,*? and this is the extent of his recovery 
where he intended to use the water diverted to com- 
mit a public nuisance.t+ Not even nominal damages 
may be recovered where the diversion is for a rea- 
sonable use, leaving enough water for plaintiff's 
needs. *? 


[§ 217] (4) Mitigation or Reduction of Damages. 
Defendant may show in mitigation of damages that 
his operations benefited rather than injured plaintiff’s 
land,** or that part of the water diverted was restor- 
ed to the stream.*+ 


[§ 218] (5) Exemplary or Punitive Damages. 
If defendant persists in continuing an unlawful di- 
version after one recovery of damages against him, 
punitive damages may be allowed on the next trial;*® 
but, in accord with the general rule,*® punittve or 
exemplary damages will not be allowed where there 
is no showing of malice, wantonness, gross negli- 
gence, oppression, or fraud.** 


[§ 219] (6) Excessive or Inadequate Damages. 
The specific amount of damages to be awarded in a 
particular case depends upon the facts involved.t§ 
Awards for injuries which have been held not ex- 


32. Wallace v. City of Winfield, 159 
P. 11, 98 Kan. 651. 


33. Weidman Silk Dyeing Co. v. 
East Jersey Water Co., (Sup.) 91 A. 
338 [rev on other grounds 96 A. 1103, 
88 N.J.Law 400]. 


34. Crum v. Mt. Shasta Power Cor- 
poration, 4 P.(2d) 564, 117 Cal.App. 
586 [motion den (App.) IPF BERK OAD) 
134, and foll Albaugh v. Mt. Shasta 
Power Corporation, 12 P.(2d) 137, 124 
CalApp. 7791. 


{a] Thus a benefit accruing to ri- 
parian lands from improvements to a 
natural dam was to be considered in 
estimating the amount of damages, if 
any, sustained by diversion of water. 
Crum v. Mt. Shasta Power Corpora- 
tion, 4 P.(2d) 564, 117 Cal.App. 586 
[motion den (App. y 12 P.(2d) 134, and 
foll Albaugh v. Mt. Shasta Power Cor- 
poration, 12 P.(2d) 137, 124 Cal.App. 
Go. 


35. 
Jersey City Water Supply Co., 
Sup.) 91 A. 337. 


[a] hus, in an action for diver- 
sion of water above plaintiff's dye- 
works, in consequence of which plain- 
tiff was obligated to contract for wa- 
ter, the cost of such contract, al- 
though incidentally covering periods 
when the stream did not permit plain- 
tiff to have all the water required, 
was a proper element of damages. 
Weidman Silk Dyeing Co. v. Jersey 
City Water Supply Co., (N.J.Sup.) 91 
LB 

36. Weidman Silk Dyeing Co. v. 
City of Newark, 84 A. 273, 83 N.J.Law 
50. 


Weidman Silk Dyeing Co. v. 
GCNeg. 


[a] Thus, in a suit for the wrong- 
ful diversion of water from a river 
defendant is not chargeable with the 
total cost of a permanent improve- 
ment by plaintiff, to secure a supply 
from another source, where plaintiff 
still retains the use of the improve- 
ment, the true rule being to allow for 
the value of its use to the commence- 
ment of the suit, including an allow- 
ance for loss due to wear and tear 
and depreciation. Weidman Silk Dye- 
ing Co. v. City of Newark, 84 A. 273, 
83 N.J.Law 50. 


37. Weidman Silk Dyeing Co. v. 
eas of Newark, 84 A. 273, 83 N.J.Law 


Weidman Silk Dyeing Co. v. 
City of Newark, (N.J.Sup.) 91 A. 335. 


39. Weidman. Silk Dyeing Co. v. 
City of Newark, (N.J.Sup.) 91 A. 335. 


40. U.S.—Whipple v. Cumberland 
Mfg. Co., 29 F.Cas.No. 17,516, 2 Story 
661; Webb v. Portland Mfg. Co., 29 F. 
Cas.No. 17,322, 3 Sumn. 189. 


Ala.—Stein v. Ashby, 24 Ala. 521; 
tere: Burden, 24 Ala. 130, 60 Am. 
D. 4538. 


Pe ee v. Evans, 
oO. 

Colo.—Clark v. Ashley, 82 P. 588, 34 
Colo. 285. 

Conn.—Watson v. New Milford Wa- 
ter Co., 42 A. 265, 71 Conn. 442; Park- 
28 vey ee 17 Conn. 288, 42 Am. 

Spek oO 


Ga.—Southern Marble Co. v. Dar- 
nell, 21 S.E. 531, 94 Ga. 231. 

Ill.—Plumleigh v. Dawson, 
544, 41 Am.D. 199. 


Kan.—Wallace v. City of Winfield, 
159 Pi 11508) Kan651- 


Me.—Munroe y> Stickney, 48 Me. 
462; Butman v. Hussey, 12 Me. 407; 
Blanchard v. Baker, 8 Me. 253, 23 Am. 


Mass.—Lund v. New Bedford, 121 
Mass. 286; Stowell v. Lincoln, 11 Gray 
434; Newhall v. Ireson, 8 Cush. 595, 
54 Am.D. 790. But see Stratton v. 
Mt. Hermon Boys’ School, 103 N.E. 87, 
216 Mass. 838, 49 L.R.A.N.S. 57, Ann. 
Cas.1915A 768 (diversion alone, with- 
out evidence of damage, does not war- 
rant recovery of even nominal dam- 
ages). 

Nev.—Brown v. Ashley, 16 Nev. 311. 


N.H.—Blodgett v. .Stone, 60 N.H. 
Ue ; 

N.Y.—New York Rubber Co. v. 
Rothery, 30 N.B. 841, 132 N.Y. 298, 28 
Am.S.R. 575; Gray v. Fort Plain, 94 
N.Y.S. 698, 105 App.Div. 215; Gil- 
zinger v. Saugerties Water Co., 21. N. 
Y.S. 121, 66 Hun 1738 [aff 37 N.E. 566, 
142 N.Y. 633]. 


N.C.—Adams v. Durham 


53 Cal. 


Cay 


(ies at 


Co., 14 S.E. 857, 110 N.C, 325: 


Pa.—Miller v. Windsor Water Co., 
23 A. 1132, 148 Pa. 429; Hart v. Evans, 
8 Pa. 13. 


Vt.—Chatfield v. Wilson, 27 Vt. 670. 
| Wis.—Green Bay, ete., Canal Cox v. 
Kaukauna Water Power Co., 87 N.W. 
864, 112 Wis. 323, 62 L.R.A. 579; Mc- 


Evoy v. Gallagher, 83 N.W. 633, 107 
Wis. 331. 


Vig gee v. Hirst, L.R. 4 Exch. 


41. Weidman Silk Dyeing Co. v. 
East Jersey Water Co., 96 A. 1103, 88 
N.J.Law 400 [rev (Sup.) 91 A. 238i 
Auger & Simon Silk Dyeing Co. v. 
East Jersey Water Co., 96 A. 60, 88 N. 
J.Law 273, L.R.A. 1917F 1146. 


42. Isbell v. Greylock Mills, 120 N. 
E. 446, 231 Mass. 233. 


43. Addison vy. Hack, 2 Gill (Md.) 
220, At vA maps 47 


44. Mannville Co. v. Worcester, 138 


Mass. 89, 52 Am.R. 261. 

45. Long v. Trexler, 8 A. 620, 5 Pa. 
Cas. 456. 

46. See Damages § 280. 

47. Norfolk & W. Ry. Co. v. A. G 


Allen & Sons, 95 S.H. 406, 122 Va. 603; 
Green Bay, ete. Canal Co. We Kaukau- 
na Water Power Co., 87 N.W. 864, 112 
Wis. 323, 62 L.R.A. 579. 


[a] Thus, in an action for dam- 
ages for diminution of plaintiff’s wa- 
ter supply by a railway company, 
punitive damages were not properly 
allowable where defendant, being a 
public service corporation, was 
obliged to use water and required time 
to find another source of supply. Nor- 
folk i& WoeRyse Con We Aw GupAdlenmes 
Sons, 95 S.E. 7406, 122 Va. 608. 


48. See cases infra this section; 
also Damages §§ 397—466. 


fa] Damages held excessive.— 
Weidman Silk Dyeing Co. v. City of 
Newark, (N.J.Sup.) 91 A. 335. 


[b] Damages held not excessive.— 
Weidman Silk Dyeing Co. v. Jersey 
City Water Supply Co., (N.J.Sup.) 91 
A. 337 (where total amount with 
which defendant would be chargeable, 
measured by the total flow of water 


For later cases, developments and changes in the law see Annotations, same title and section number, 


) 


§§ 219-222] 


cessive are collected in the footnote;*® so, likewise, 
awards which have been held excessive.®° 


[§ 220] (7) Apportionment. 


in times of low water, exceeded the 
verdict). . 

49. [a] $1,452.88.—Dubs v. Han- 
over & McSherrystown Water Co., 53 
Pa.Super. 470 (where plaintiff paid 
$3,000 for land in 1893 and the ver- 
dict was rendered in 1912). 


[b] $1,000.—Colorado Power Co. v. 
Pacific Gas & Electric Co., (Cal.) 19 
P.(2d) 498 (an award for interference 
with a lower riparian owner’s use of 
water of a stream to operate a low 
head power project by an upper ri- 
parian owner’s seasonal storage of 
waters was not excessive, although 
the court found that no damage would 
result if the water released reached 
the lower owner’s land). 


[ce] $300.—Johnson v. Wild Rice 
Boom Co., 143 N.W. 111, 123 Minn. 523 
(for diverting the water of a river 
upon which plaintiff’s mill was locat- 
ed). 

50. [a] $65,000.—Albaugh v. Mt. 
Shasta Power Corporation, 4 P.(2d) 
574, 117 Cal.App. 612 [motion den 12 
P.(2d) 137, 124 Cal.App. 779] (dam- 
ages to owner of four hundred acres 
of land adjoining a pool by reason of 
diversion of the water of a river). 

[b] $20,000.—Crum v. Mt. Shasta 
Power Corporation, 4 P.(2d) 564 [mo- 
tion den (App.) 12 P.(2d) 134, foll 
Albaugh v. Mt. Shasta Power Corpora- 
tion, 12 P.(2d) 137, 124 Cal.App. 7791. 

[c] $2,700 as punitive damages 
was excessive as entirely dispropor- 
tionate to $1,000, awarded as com- 
pensatory damages. Rider v. York 
Haven Water & Power Co., 95 A. 803, 
251, Bae Ls. 

{d] $2,550 reduced to $1,922.49.— 
Kraft v. Hanover & McSherrystown 
Water Co., 88 A. 909, 242 Pa. 114. 

fe] $1,500.—Miller v. More, 150 P. 
775, 170 Cal. 557 (injury to plaintiff's 
Jand, part having been made worth- 
less by a prior flooding, action for 
which was barred). 

51. Weidman Silk Dyeing Co. v. 
City of Newark, 84 A. 273, 83 N.J.Law 
50. 


52. Vajdak v. State, 199 S.W. 476, 
82) Tex:Cr. 251: 
53. Cross references: 
“Bed of stream” see Bed 7 C.J. p 1022. 
Right of riparian proprietor in land 
lying under and abutting on stream 
as constituting vested right see 
Constitutional Law § 500. 


Riparian owner’s title to bed of 
stream navigable only for floating 
logs and timber products see Nav- 
igable Waters § 271. 


Territorial limits of municipal cor- 
poration situated on stream or 
body of water see Municipal Cor- 
porations § 62. 


54. Bauman v. Barendregt, 231 N. 
W. 70, 251 Mich. 67; Trenton Wa- 
ter Power Co. v. Raff, 36 N.J.Law 


Where water is di- 
verted by several corporations, the true basis for 
apportioning the loss is the proportion of the cur- 
rent flow diverted by each in times of low water, 
when plaintiff could not obtain its former supply.°®! 


[§ 221] 6. Criminal Liability. A statute making 
it a eriminal offense willfully to divert water from 
its proper channel is not violated by one who does 
not obstruct the naturai channel but builds a levee 
to obstruct water which has been diverted by other 


WATERS 


(a) In General. 


ers.°* 


335; Doremus v. Paterson, 55 A. 304, 
65 N.J.Eq. 711; Hunzicker v. Kleeden, 
Word) Seale Ol, 102: 


[a] Under English common law 
(1) the sovereign owned only those 
portions of river beds which were 
within tidewater limits. Manry v. 
Robison, (Tex.) 56 S.W.(2d) 438. (2) 
River calls extended to the medial 
line of boundary streams above tide- 
water, whether navigable or not, and 
the beds were the property of the 
riparian owner. Manry y. Robison, 
supra. 


[b] In Puerto Rico (1) before ces- 
sion the crown of Spain was the own- 
er of the beds of nonnavigable 
streams in Puerto Rico. Orpin v. 
Porto Rico Power, etc., Co., 2 Porto 
Rico Fed. 314. (2) Under Treaty of 
Paris § 8 these river beds became 
the property of the United States. 
Orpin v. Porto Rico Power, etc., Co., 
supra. (3) By Act Congr. July 1, 1902 
f32 UL S. St. at Gop 731 -¢ 1383 the 
fee of such river beds was vested in 
the people of Puerto Rico. Orpin v. 
Porto Rico Power, etc.,..Co.,. supra, 
(4) Now the beds of brooks belong to 
the owners of the estates which they 
cross, but, if the stream is a river, 
the land covered by its natural bed 
or channel during the greatest ordi- 
nary swells belongs to the people of 
Puerto Rico. Laurnaga v. Velez, 19 
Porto Rico 275. 


[ec] In Texas (1) the ownership of 
the beds of statutory navigable 
streams and the rights of the general 
public therein are determinable in 
the light of the civil and common 
law as modified by the acts of the 
Repuolic of Texas. Diversion Lake 
Club v. Heath, (‘Civ.App.) 58 S.W.(2d) 
566.. (2) In adopting the common law 
of England in 1840 Texas did not in- 
tend to adopt the common-law rule 
applicable solely to beds of tidal 
streams and apply it to navigable and 
unnavigable nontidal streams. Di- 
version Lake Club v. Heath, supra. 
(3) In Texas, when it adopted the 
common law as the rule of decision 
in 1840, the status of the law was as 
follows: Texas owned the beds of 
all perenniial streams, regardless of 
navigability, whether grants of land 
adjacent were made by Spain and 
Mexico prior to March 2, 1836 or by 
the Republic of Texas prior to the 
act of 1837 by virtue of the civil law 
of Mexico. Manry v. Robison, 56 §S. 
W.(2d) 4388. (4) The Republic also 
owned the beds of all streams touch- 
ing grants made between the acts of 
1837 and 1840, whether perennial or 
not, where beds were as wide as thir- 
ty feet. Manry v. Robison, supra. 
(5) So grants from Coahuila and Tex- 
as issued in 18385 to property border- 
ing on stream were held not to pass 
title to bed of stream as against 
state. State v. Grubstake Inv. Ass’n, 
297 S.W. 202, 117 Tex. 53’ -rev (Civ. 
App.) 272 S.W. 527]. (6) The estate 
owned by Texas in the beds of such 


*1059, 119 Kan. 
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parties from another channel.5? 


[§ 222] G. Bed and Banks of Stream*®?—1. In 
General—a. Ownership—(1) Of Bed of Stream— 


Ordinarily the bed of a nonnav- 


igable river or stream belongs to the riparian own- 
Where such a stream or river flows over the 
land of.a private owner, he has title to the whole 
bed of the stream within the boundaries of his land,°® 
while if such a stream or river forms the boundary 
between the lands of two proprietors, each owns the 
land under the stream, on his own side, up to the 
middle thread of the stream.°® 


Ownership of the 


streams was a determinable fee, 
which, under the laws existing until 
the adoption of the common law, 
would pass on abandonment to the 
riparian proprietors. Manry v. Rob- 
ison, supra. 


[d] Im Canada (1) a river that is 
utilizable only by flotation of loose 
logs and not of cribs or rafts is not 
navigable or floatable and its bed is 
the subject of private property. 
MacLaren vy. Atty.-Gen. for Quebec, 
[1914], A.C, 258, 276. (2). “There is 
no trace in Canadian law of any ex- 
ception to the rule that the bed of a 
stream presumably belongs to the 
riparian owners except in the cases 
where that bed is in its nature public 
property and therefore such presump- 
tion of ownership cannot exist.” 
MacLaren v. Atty.-Gen. for Quebec, 
supra. ; 

55. U.S.—Donnelly v. U. S., 33 S. 
Ct. 4495228 UES. 243) ba) unde 20: 
Ann.Cas.1913E 710 [reh den 33 S.Ct. 
1024, 228 U.S. 708, 57 L.Ed. 1035]. 

Ill.—People v. Economy Light, 
etc., Co., 89 N.E. 760, 241 Ill. 290 [er- 
ror dism 34 S.Ct...973,. 234 UsS) 497% 
58 L.Ed. 1429]; Washington Ice Co. 
v. Shortall, 101 Ill. 46, 40 Am.R. 196. 


Iowa.—Watt v. Robbins, 142 N.W. 
387, 160 Iowa 587. 

Kan.—Piazzek v. Drainage Dist. 
No. 1, of Jefferson County, 237 P. 


119: ‘ 
Pon es es v. Cogar, 1 A.K.Marsh. 


Me.—In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523. 


Mass.—Home for Aged Women vy. 
Com., 89 N.E. 124, 202 Mass. 422, 24 
L.R.A.N.S. 79. 


N.D.—Bigelow v. Draper, 69 N.W. 
5705, 6 N.Ds 152% 


Or.—Harris v. Southeast Portland 
Lumber Co., 262 P. 248, 128 Or. 549. 

Pa.—Shenandoah Co.’s Appeal, 2 
Wkly.N.C. (Pa.) 46. 


[a] Legislative sanction.—Title to 
the bed of the Klamath River has 
been vested in the United States as 
riparian owner by Cal. Act April 13, 
1850 (L. [1850] p 219), adopting the 
common law, and transferring to ri- 
parian proprietors or confirming in 
them the ownership of nonnavigable 
streams and their beds, and by al. 
Act Webr. 24, 1891 (L. [1891] p 109; 
and Act March 11, 1891 (L. [1891] p 
96), declaring that the Klamath Riv- 
er is a nonnavigable stream. Donnel- 
Lp oVee Up aisss) Coo) SsOb, 440 —— oes ean 
243, 57 L.Ed. 820, Ann.Cas.1913E 710 
[reh den 33 S.Ct. 1024, 228 UcS)) 708) 
57 L.Ed. 1035]: 


56. U.S.—Brewer-Elliott Oil & Gas 
Conve UviS:, 48 S:Ct. 60,1260. WISH 
67 L.Ed. 140 [aff 270 F. 100]; Shore 
v. Shell Petroleum Corporation, 60 F. 
(2d) 1 [aff 55 F.(2d) 696, and cert 
den 53 S.Ct. 118, 287 U.S. 656, 77. L.Ed. 
566] (under Kansas law); Donavan- 
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land may be acquired by preseription;®? such owner- 
ship is private,°® and in severalty,°® and such public 
rights as exist are simply easements or privileges,°° 


WATERS 


so that as a general proposition the owner may do 


what he pleases with the land under the water so 
long as he does not interfere with the public en- 
So, the owner of land covered by water 
may erect any structures he sees fit upon piles driven 


joyment.®+ 


Hopka-Ninneman Co. v. Hope Lum- 
ber Mfey ios) J/940 W643; 1115 1 Circ: 
A. 1; Indian Refining Co. v. Ambraw 
River Drainage Dist., 1 F.Supp. 937; 
Tyler v. Wilkinson, 24 F.Cas.No. 14,- 
312, 4 Mason 397. 


Ala.—Greenfield v. Powell, 118 So. 
556, 218 Ala. 397. 

Ark.—Lutesville Sand & Gravel Co. 
v. McLaughlin, 26 S.W.(2d) 892, 181 
Ark. 574; Kilgo v. Cook, 295 S.W. 355, 
174 Ark. 432; Barboro v. Boyle, 178 S. 
Wee os ILO PATI. 93.7 (. 

Cal.—Drake v. Russian River Land 
Co., 1038 P. 167, 10 Cal.App. 654. 

Colo.—Heimbecher v. City and 
Council of Denver, 9 P.(2d) 280, 90 
Colo. 346. 

Ga.—Spivey v. Barwick, 122 S.E. 
594, 157 Ga. 853; Johnson v. Watson, 
121 S.E. 229, 157 Ga. 3849; Thompson 
vy. Tennyson, 98 S.E. 3538, 148 Ga. 701; 
Rome Ry. & Light Co. v. Loeb, 80 S. 
EB. 785, 141 Ga. 202, Ann.Cas.1915C 
1023; State v. Georgia Ry. & Power 
Co., 80 S.E. 657, 141 Ga. 1538; Hend- 
rick v. Cook, 4 Ga. 241. 


Idaho.—A. B. Moss & Bro. v. Ra- 
mey, 136 P. 608, 25 Idaho 1 [aff 36 
S.Ct. 188, 239 U.S. 538, 60 L.Hd. 425]; 
Fischer v. Davis, 116 P. 412, 19 Idaho 
AOS attie. Vi pOCOLe LOW ess 4 uid v 
Idaho 506 [rev on other grounds 33 
S.Ct. 242, 227 U.S. 229, 57 L.Ed. 490]. 


Tll.— Allott v. Wilmington Light & 
Power Co., 123 N.E. 731, 288 Ill. 541; 
Town of Cicero v. Chicago, B. & Q. 
R. Co., 110 N.E. 811, 270 Ill. 606; Peo- 
ple v. Economy Light, etc., Co., 89 
N.E. 760, 241 Ill. 290 [error dism 34 
S.Ct. 973, 234 U.S. 497, 58 L.Hd. 1429]; 
Peoria v. Central Nat. Bank, 79 N.E. 
296, 224 Ill. 48, 12 L.R.A.N.S. 687; 
Ensminger v. People, 47 Ill. 384, 95 
Am.D. 495; Illinois, ete.,. Canal _ v. 
Haven, 11 Ill. 554, 10 Ill. 548; Mid- 
dleton v. Pritchard, 4 Ill. 510, 38 Am. 
De LEZ: 

Ind.—Bonewits v. Wygant, 75 Ind. 
41; Ross v. Faust, 54 Ind. 471, 23 Am. 
R. 655; State v. Tuesburg Land Co., 
TOON Be 530, 111 NUPies 42, 61y Ind: 
App. 555; Irvin v. Crammond, 108 
N.E. 539, 58 Ind.App. 540. , 

Towa.—Kerr v. Fee, 161 N.W. 545, 
179 Iowa 1097; State v. Livingston, 
145 N.W. 91, 164 Iowa 31; Moffett v. 
Brewer, 1 Greene 348. 


Kan.—Webb v. Board of Com’rs of 
Neosho County, 257 P. 966, 124 Kan. 
38; Piazzek v. Drainage Dist. No. 1, 
of Jefferson County, 237 P. 1059, 119 
Kan. 119; Kregar v. Fogarty, 96 P. 
845, 78 Kan. 541. 

Ky.—-Strange v. Spaulding, 29 S.W. 
137, 17 Ky:L.: 305. 

La.—Wemple v. Eastham, 90 So. 
637, 150 La. 247; Amite Gravel & 
Sand Co. v. Roseland Gravel Co., 87 
So. 718, 148 La. 704. See Palmer Co. 
vy. Wilkinson, 75 So. 806, 141 La. 874 
(holding that there is perhaps no law 
in this state which provides in spe- 
cific terms that the sale of land bor- 
dering on a nonnavigable stream car- 
ries with it the title to the bed of the 
stream to its thread, but there is an 
abundance of law to resolve into thin 
air the pretensions that the state, 
after selling land so situated, can, 


without the consent of its vendee, 
lease to another person the bed of 
the stream for the purpose of drill- 
ing for oil or gas). 

Me.—Shawmut Mfg. Co. v. Inhab- 
itants of Benton, 122 A. 49, 123 Me. 
121; In re Opinion of the Justices, 106 
A. 865, 118 Me. 503, 523; Brown v. 
Chadbourne, 31 Me. 9, 50 Am.D. 641. 


Md.—Linthicum vy. Shipley, 116 A. 
871, 140 Md. 96, 23 A.L.R. 754. 


Mass.—Home for Aged Women v. 
Com., 89 N.E. 124, 202 Mass. 422, 24 
TR AGNIS.< 19s) Pratt Vv. wluamson,, .2 
Alien 275; Knight v. Wilder, 2 Cush. 
199, 48 Am.D. 660; Bardwell v. Ames, 
22 Pick. 333; Deerfield v. Arms, 17 
Pick. 41, 28 Am.D. 276; Ingraham 
¥ AE Eee. 4 Pick. 268, 16 Am.D. 
42. 


Mich.—Arnold v. Brechtel, 140 N. 
W. 610, 174 Mich. 147; People v. 
Grand Rapids-Muskegon Power Co., 
129 NOW (2d 64 Miche (2a Elanetz 
v. Detroit, etc., R. Co., 116 N.W. 1084, 
153) Mich; 337; 


Miss.—Wineman v. Withers, 108 So. 
708, 143 Miss. 537. 


Mo.—Bratschi vs Loesch, 51 S.W. 
(2d) 69; Slovensky v. O’Reilly, 233 S. 
W. 478. 

Neb.—Haney v. Hewitt, 181 N.W. 
861, 105 Neb. 746; McBride v. Whit- 
aker, 90 N.W. 966, 65 Neb. 137. 


N.J.—City of Paterson v. East Jer- 
sey Water Co., 70 A. 472, 74 N.J.Eq. 
49) [afl .78\ Ac 1134, 7% INS. Hae) b88i)s 
Doremus vy. Paterson, 55 A. 304, 65 N. 
J.Eq. 711. 


N.Y.—Smith v. Rochester, 92: N. 
Y. 463, 44 Am.R. 393; Clinton v. My- 
CLS, FONG Olds Vt AI Eo no LIT ee 
Van Etten, 171 N.Y.S. 1034, 184 App. 
Div. 414 [aff 124 N.E. 201, 226 N.Y. 
483]; Wyandanch Club v. Davis, 53 
N.Y-S.993, 33 App. Div. 598: 


Ohio.—Limle v. Robison, 21 Ohio 
Cir.Ct.N.S. 428. 


Okl.—Hunzicker v. Kleeden, 17 P. 
(2a) 384; Anderson-Prichard Oil Cor- 
poration v. Key Okla Oil Co., 299 P. 
850, 149 Okl. 262. 

Or.—Micelli v. Andrus, 120 P. 737, 
CIOs M85 


Pa.—Cole v. Pittsburgh & L. E. R. 
Co., 162 A. 712, 106 Pa.Super. 436; 
Shenandoah Co.’s Appeal, 2 Wkly.N. 
C. (Pa.) 46. 


S.C.—Cape Romain Land & Im- 
provement Co. v. Georgia-Carolina 
Canning Co., 146 S.BE. 434, 148 S.c. 
428; Southern Power Co. v. Cassels, 
79 S.E. 4538, 95 S.C. 465. 


Va.—Jennings v. Marston, 92 S.B. 
821, 121 Va. 79; Home v. Richards, 
4 Call (8 Va.) 441, 2) Am:Dy 574) 


Eng.—Maclaren y. Atty.-Gen. 
Quebec, [1914] A.C. 258; 
Morris, L.R. H.L.Se. 47; Jones vy. 
Williams, 6 L.J.Exch. 107; Edleston 
Vv. )@rossley,, -18.) bit RepNis. | 15° 
Wishart v. Wyllie, 1 Macq. 389; Rex 
v. Landulph,:1 M.&Rob. 393, 174 Re- 
print 135. 

Ont.—Williams vy. Pickard, 17 Ont. 
L. 547, 12 Ont.W.R. 1051. 


[a] At common law, a riparian 
owner took title to the middle of an 


for 
Bickett v. 


Effect of meander line.** 
diction the title of a riparian proprietor on a mean- 
dered nonnavigable river or stream extends only to 
high-water mark,®> in which case the title to the 


[§ 222 


into the bed of the stream, provided he does not 
dam the water back upon upper owners,°? or inter- 
fere with the flow of the stream to those below.®® 


In at least one juris- 


adjacent nonnavigable stream. U.S. 
v. Brewer-Elliott Oil & Gas Co., 249 
E609 [aft 270; Wy 100° (aft 43 5Siei 
60, 260 U.S. 77, 67 L.Ed. 140)]. 


[b] Rule adopted by statute.—(1) 
The common-law rule that the bound- 
ary of land bordering on an unnavi- 
gable stream is along the center, un- 
less there is something in the deed to. 
show a contrary intention, is the rule 
adopted by Civ. Code § 830. Drake v. 
Russian River Land Co., 103 P. 167, 
10 Cal.App. 654. (2) The rule has 
been incorporated into the’ statute 
law in Georgia. Johnson vy. Watson, 
121 SsE.. 229) 157 Ga. 349° 


[ec] Effect of government survey. 
—Surveyors of the United States pub- 
lic lands cannot affect the applica- 
tion of the law that the title to the 
bed of nonnavigable streams is in 
the riparian owners, by assuming to: 
determine that the stream is naviga- 
ble and running lines along the bank 
so as to exclude the bed.- Ross y. 
Faust, 54 Ind. 471, 23 Am.R. 655. 


{d] Prima facie presumption.— 
The prima facie presumption is that 
riparian proprietors of nonnavigable 
streams own the soil covered thereby 
ad filum medium aque. Linthicum 
v. Shipley, 116 A. 871, 140 Md. 96, 23 
A.L.R. 754. 


{e] Presumption of ownership re- 
buttable.—Riparian owners on non- 
navigable streams are preSumed to. 
own to the middle thread of the 
stream, but this presumption yields 
to proof that the edge of the stream 
is the true boundary line. Jennings 
v. Marston, 92 S.B. 821, 121 Va. 79. 


[f{] Mohawk River excepted.—The- 
rule that the owner of the contigu- 
ous bank of a nontidal nonnavigable 
river owns to its center is not ap- 
plicable under the consistent decla- 
rations of colonial and state laws to 
the Mohawk River, so that the owner 
of tracts of land on opposite sides of- 
the river does not own fhe bed be- 
tween them, especially where the con- 
veyances of those tracts fixed the 
boundary at or inland from the low- 
water mark of the river. Watervliet 
Hydraulic Co. v. State, 197 N.Y.S. 348, 
119 Mise. 743. 


What constitutes thread of stream 
see Boundaries § 76. ‘ 


57. Carleton v. Cleveland, 92 “A. 
110, 112 Me. 310. 


58. People v. Grand Rapids-Mus- 
kegon Power Co., 129 N.W. 211, 164 
Mich. 121. 

59. Doremus v. 
304, 65 N.J.Eq. 711. 


60. People v. Grand Rapids-Mus- 
kegon Power Co., 129 N.W. 211, 164 
Mich. 121. 


61. People v. Grand Rapids-Mus- 
kegon Power Co., supra. 


62. Carleton v. Cleveland, 
110, 112 Me. 310. 


63. Carleton y. Cleveland, supra. 
64. Meander line: 
Defined see 9 C.J. p 157 note 82. 


go ee ey line see Boundaries §§ 


65. 


Paterson, 55 A. 


92 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Mann v. Des Moines Water Co.,. 
202 F. 862, 121 C.C.A. 220 (Iowa rule); . 


at, te 


§§ 222-225] 


land under water and to the shore below ordinary 
high-water mark is vested in the state for public use 
and benefit.’ In other jurisdictions, however, a 
riparian owner along a nonnavigable river or stream 
owns the bed to the middle thread, even though the 
stream has been meandered.®’ As a general rule, 
where in the survey of the publie domain a body of 
water is found to exist, and is meandered, the result 
of such meander is to exclude the area from the sur- 
vey, and to cause it as thus separated to become sub- 
ject to riparian rights of the respective owners abut- 
ting on the meandered line in accordance with the 
laws of the several states.°8 


Statutory provisions. Congress already having 
declared to the same effect as to streams in the pub- 
lie lands, an enactment by a territorial legislature 
which provides that the beds of nonnavigable 
streams shall belong to the opposite owners in com- 
mon is valid.®® State statutes displacing or qualify- 
ing the common-law rule respecting the rights of 
riparian proprietors in the natural flow of a stream 
do not impliedly abrogate a common-law rule pre- 
viously adopted in the state relating to the owner- 
ship of the bed of a nonnayigable stream.’° 


State rights. A state has no title in or to the part 
of the bed of a nonnavigable river within her borders 
save such as is incidental to her ownership of lands 
bordering thereon.*t The United States does not 
hold its public lands in the territories under non- 
navigable waters under any trust for future states.7? 
On a state’s admission into the Union it takes sov- 
ereignty over such lands in the condition of owner- 
ship as then -exists,7* and does not by virtue of ad- 
mission into the Union as a state acquire any title 
to, or become the owner of, the bed of a nonnaviga- 
ble river within its borders.7* . Title to the beds of 
the nonnavigable rivers and streams within the state 
remains in the United States,’® or in those persons 
who have received title from the United States.7® 
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Thus oil and gas leases from a state covering por- 
tions of the bed of a nonnavigable river in which 
the state has no right, title, or interest convey no 
right whatever in such bed.77 The state cannot, in 
dealing with the general subject of beds of streams, 
adopt a retroactive rule for determining navigability 
which would destroy a title already accrued under 
federal law and grant, or which would enlarge what 
actually passed to the state at the time of admis- 
sion.?® A right acquired by the state through ad- 
verse user to divert water from a river into a stream 
flowing through plaintiff’s land gives the state no ti- 
tle by adverse possession to land under the stream, 
and hence no right to broaden and deepen its bed.’ 


Waiver of right. It has been held that, in a suit 
to determine the ownership of lands lying in the bed 
of a nonnavigable river, a state did not waive its 
right to portions of the bed as riparian owner of 
lands bordering thereon, by relying in its brief only 
on a claim to the entire bed on the ground that the 
stream was navigable.®° 


[§ 223] (b) Apportionment.*!| Each riparian 
owner takes ratably with other proprietors, the ex- 
tent of his interest depending on his frontage on the 
stream.*? 


[§ 224] (2) Of Banks of Stream.*? The banks of 


‘a nonnavigable stream are private property, subject 


to the exclusive appropriation of the owner;*8* and 
he may make any embankments, levees, dikes, fills, or 
other works necessary to maintain his bank of the 
stream in its original place and condition, or to re- 
store it to that condition, or to bring the stream back 
to its natural channel.®® 


[§ 225] (3) Of Flats and Islands. An island in 
a nonnayigable river or stream, not legally appropri- 
ated otherwise, if it is on one side of the dividing 
line, belongs to the owner of the bank on that side ;8°® 
if it is divided by the thread of the river or stream, 


Watt v. Robbins, 142 N.W. 387, 160 71. State of Oklahoma v. State of 79. Colman y. State, 31 N.E. 902, 
Iowa 587. Texas, 42 S.Ct. 594, 259 U.S. 565, 66/134 N.Y. 564. 

66. Mann v. Des Moines Water | l.Ed. 1067; Home for Aged Women] go, State of Oklahoma v. State of 
Co., 202 F. 862, 121 C.C.A. 220 (Iowa | VY: Commonwealth, 89 N.H. 124, 202 | mexas, 42 S.Ct. 406, 258 U.S. 574, 66 L. 
rule). ae i 24 tial oe os co, PES TIL [mod 43 S.Ct. 251, 260 U.S. 

67. Kilgo v. Cook, 295 S.W. 355,|_ 7% Brewer-Hlliott Oil & Gas. Co. |'771, 67 L.Bd. 476]. 

174 Ark. 432; People v. Economy] Y: U. S., 270 B. 100 [aff 249 I. 609,| State ownership of beds of naviga- 


Light, etc., Co., 89 N.E. 760, 241 I11. 
290 [error dism 34 S.Ct. 973, 234 U.S. 
497, 58 L.Ed. 1429]; Webb v. Board 
of Com’rs of Neosho County, 257 P. 
966, 124 Kan. 38. 


68. Bode v. Rollwitz, 
60 Mont. 481. 

69. U. S. v. Brewer-Elliott Oil-& 
Gas Co., 249 F. 609 [aff 270 F. 100 (aff 
43 S.Ct. 60, 260 U.S. 77, 67 L.Ed. 140)]. 

70. 
Texas, 42 S.Ct. 406, 258 U.S. 574, 66 
ideevit pimod 4359. Ct, 251. 260) (058. 
711, 67 L.Hd. 476]. 

Right of states to modify and ab- 
rogate common-law rules as to ri- 
parian rights see supra § 9. 


Rights of riparian proprietors to 
natural flow of stream see supra § 21. 


[a] Rights in natural flow dis- 
tinct from ownership of bed.—The 
rights of riparian proprietors in the 
natural flow of a stream is a matter 
quite distinct from the ownership of 
the bed of the stream, and the rule as 
to either can be displaced without af- 
fecting the other. State of Oklahoma 
v. State of Texas, 42 S.Ct. 406, 258 U. 
S$. 574, 66 L.Ed. 771 [mod 43 S.Ct. 251, 
260 U.S..711, 67 L.Ed. 476]. 


199 Pav 6s3; 


State of Oklahoma v. State of |- 


and aff 43 S.Ct. 60, 260 U.S. 77, 67 L. 
Ed. 140]. = 

73. Brewer-Elliott Oil & Gas Co. 
Vi. a ©... 49, S.Ct, 60, 260. U.S. 77467 
L.Ed. 140 [aff 270 F. 100]. 

74 State of Oklahoma vy. State of 
Texas, 42 S.Ct. 594, 259 U.S. 565, 66 
L.Ed. 1067. 


75. U. S..v. State of. Utah, 51.S:Ct: 
438, 283 U.S. 64, 75 L.Ed. 844. 


76. Brewer-Plliott Oil & Gas Co. 
eit NSB el) SH CLN NG UAS De LDS etricta a4 
L.Ed. 140 [aff 270 F. 100]. 

[a] Thus, if the bed of a non- 
navigable stream had at the time 
Oklahoma entered the Union become 
the property of Indians under a grant 
from the United States, there was 
nothing in the admission of Oklahoma 
into a constitutional equality of pow- 
er with other states divesting such ti- 
tle. Brewer-Elliott Oil & Gas Co. v. 
U. S.. 43 S.Ct. 60, 260 U.S. 77, 67 L.Ed. 
140 [aff 270 F. 100]. 


77. State of Oklahoma v. State of 
Texas, 42 S.Ct. 594, 259 U.S. 565, 66 
L.Ed. 1067. 

78. Brewer-Elliott Oil & Gas Co. 
ie UE SER SS Oh ECE ROA ERS ee br OSE 
L.Ed. 140 [aff 270 F. 100]. 


ble rivers see Navigable Waters §§ 
2138, 215. 


81. Of alluvion see infra § 235. 


82. Lutesville Sand & Gravel Co. v. 
McLaughlin, 26 S.W.(2d) 892, 181 Ark. 
574; Barboro v. Boyle, 178 S.W. 378, 
L19 Ark.3 i: Calkins wv.Mblart, 1 sioN, 
Hi. .785, 219 Noy. 145. 


Angle of location of side lines of 
riparian owner extending into stream 
see Boundaries § 48. 


83. “Bank of stream” 
§ 2. ; 
see Morgan v. Reading, 11 Miss. 
366. 

[a] In Puerto Rico the banks of 
nonnavigable rivers, that is the lateral 
borders of the beds of the rivers, 
which extend from the waters at their 
lowest level to the point or line to 
which they rise at the greatest ordi- 
nary swells belong to the people of 
Puerto Rico. Laurnaga v. Velez, 19 
Porto Rico 275. 

85. See supra §§ 26, 27. 

86. U.S—Grand Rapids, ete, R. 
O0.8V.4 Butler, 1b eS. Cte9 91k BL5o elise 


87, 40 L.Ed. 85; U.S. v. Hutchings, 
252 EB. 841 [aff 270 F. 110 (error dism 


see Bank 
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the owners of the banks hold it in severalty, the di- 
viding line running as if there were no island;%? 
and, if there are several borderers, the island is ap- 
portioned according to their lines on the main- 
land.** If the course of the river changes and cuts 
off a point of land on one side, making an island, such 
island still belongs to the original owner.§® Own- 
ership of an island bounded by a nonnavigable stream 
carries with it the bed of the river, to the center of 
each channel unless a contrary intent is manifest 
by the dealimg between the parties.°° 


New islands. The right to new islands follows the 
right to the soil on which they were formed.®! Thus, 
if an island arises in the middle of a private river, 
it belongs to those who have the lands on each side 
thereof ;°? but, if it be nearer to one bank than to 
the other, it belongs only to him who is proprietor of 
the nearest shore.®* If, however, an island arises in 
navigable waters, it ordinarily belongs to the state,°* 
unless it is formed on the bed of land lost to a pri- 
vate owner by submergence, in which ease it may 
belong to the former owner of the submerged land.®® 


River flats generally belong to the owner of the ad- 
jacent upland.®® 


Removal of sand bar.°7 Where a sand bar ac- 
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owner of land adjacent to a stream is 


[§§ 225-228 


cumulates in a stream, it is generally one of those 
natural results which neither party has any right to 
interfere with by direct removal; but there may be 
cases in which either party would be justified in re- 
moving a bar which was a common injury.’® 


[§ 226] (4) What Law Governs. The nature and 
extent of a riparian owner’s title to lands under the 
water to which his boundaries extend are controlled 
by the law of the state in which they are located.®® 


[§ 227] b. Reclamation and Improvement. The 
riparian owner has generally the right to reclaim 
land separated from his upland by a sudden change 
in the stream, and also to add to his mainland by 
filling in along the bank of the stream, subject of 
course to the condition that he does not encroach on 
the rights of others.? 


[§ 228] c. Use of Bed of Stream in Public Do- 
main. A person may utilize the bed of a nonnay- 
igable stream upon the public domain as a reservoir, 
for the purpose of storing and preserving water that 
would otherwise run to waste.* 


Locator of mining claim. A locator of a mining 
claim on the bank of a stream flowing over the pub- 
lic domain is entitled to the use of the bed of the 
stream for the purpose of fluming or working his 


Ontario Power Co., 247 N.Y.S. 741, 231 
App.Div. 386. 


91. Morris v. Brooke, 25:Alb.L.J. 


Haney v. Hewitt, 
(4) An 


43 S.Ct. 14, 260 U.S. 753, 67 L.Ed.]and his shore line. 

497) ]. 181 N.W. 861, 105 Neb. 746. 
Ark.—Frizzell v. Lowe, 294 S.W. 996, 

174 Ark. 287. 


Ga.—Johnson v. Watson, 121 S.E. 


229, 157 Ga. 349. 


Ind.—-Bonewits v. Wygant, 75 Ind. 
41. 

Mass.—Ingraham v. Wilkinson, 4 
Pick. 268, 16 Am.D. 342. 


Mo.—T. L. Wright Lumber Co. v. 
Ripley County, 192 S.W. 996, 270 Mo. 
121, 


Neb.—Haney v. Hewitt, 
861, 105 Neb. 746. 


But see Bode v. Rollwitz, 199 P. 688, 
692, 60 Mont. 481 (stating, in an action 
in which it was held that the islands 
in question were situated on the other 
side of the thread of the stream, that 
‘patents to lots of land abutting on 
a river do not include actual islands 
of fast dry land of stable foundation 
lying between the lots and the thread 
of the stream’’). 


[a] Thus (1) where a government 
patent conveyed land adjacent to a 
nonnavigable river, the patent con- 
veyed an island between the meander 
line on shore and the middle thread 
of the river, which was not mentioned 
in a government survey, in the ab- 
sence of an express reservation or the 
existence of a previous patent or sur- 
vey covering such island. A Nal le 
Wright Lumber Co. v. Ripley County, 
192 S.-W. 996, 270.Mo. 121. (2) An is- 
land between Osage and Pawnee 
Counties, Okl., belongs to the Osage 
Indian Tribe under the act of June 
5, 1872, which describes the reserva- 
tion as extending to the main channel 
of the Arkansas River, which at that 
time was on the side of the island 
furthest from the reservation. U. S. 
v. Hutchings, 252 F. 841 [aff 270 F. 
110 (error dism 48 S.Ct. 14, 260 U.S. 
758, 67 L.Ed. 497)]. (38) An owner of 
land on the shore of an unnavigable 
river, in the absence of restrictions 
in his grant, owns existing and subse- 
quently formed islands situated be- 
tween the thread of the main channel 


181 N.W. 


entitled to a sandbank or island lo- 


cated on the side of the thread of the 


stream next to his property. Johnson 
v. Watson, 121 S.B. 229, 157 Ga. 349, 


[b] Survey not necessary.—Where 
the original government survey com- 
menced in 1871 and finished in 1872 
plainly indicated an island in the Ar- 
kansas River which bounded the 
Osage Reservation, the fact that the 
island was not meandered or survey- 
ed did not affect the claim of the tribe 
thereto; indeed, title would not have 
been affected had the island been 
wholly ignored. U. S. v. Hutchings, 
252 F. 841 [aff 270 F. 110 (error dism 
an 14 260 SUS. 753;867 Tid: 
4 ‘ 


87. Bonewits v. Wygant, 75 Ind. 


41; Strange v. Spalding, 29 S.W. 1387. 
17 Ky.L. 305: Deerfield v. Arms, 17 
Pick. (Mass.) 41, 28 Am.D. 276; In- 


graham v. Wilkinson, 4 Pick. (Mass.) 
268, 16 Am.D. 342. 


[a] Thus (1) where an island is 
so formed as to divide the channel 
and lie partly on one side of the 
thread of the river, it should be di- 
vided according to the original thread. 
Deerfield v. Arms, 17 Pick. (Mass.) 
4G as Aims Dre 2700. (2) Where the 
boundary of the upland is described 
merely as a particular river, the di- 
vision line between opposite riparian 
owners is the middle of the stream, 
and, if that line falls upon an island, 
a division of the island is required ac- 
cordingly. U.S. v. Hutchings, 252 FB. 
841 [aff 270 F., 110 (error dism 43 S. 
Ct. 14, 260 U.S. 753, 67 L.bd: 497)i]. 


[b] Island lying between two chan- 
nels, each carrying practically an 
equal amount of water, is properly di- 
vided by running a line through the 
middle of it. Strange v. Spalding, 
29 SOW, 137, 17 Ky.L. 306. 


88. Ingraham v. Wilkinson, 4 Pick. 
(Mass.) 268, 16 Am.D.- 342. 


89. Hopkins Academy vy. Dickin- 
son, 9 Cush. (Mass.) 544. 


90. Horton y. Niagara, Lockport & 


(N.Y.) 90; Victoria v. Schott, 29 S.W. 
681, 9 Tex.Civ.App. 332. 

92. Morris v. Brooke, 25 Alb.L.J. 
(N.Y.) 90 (dictum); Victoria v. Schott, 
29 S.W. 681, 9 Tex.Civ.App. 332. 


9%. Morris v. Brooke, 25 Alb.L.J. 
GN Ye) 90 (dictum); Victoria v. 
Soy 29 S.W. 681, 9 Tex.Civ.App. 
302 

94 See Navigable Waters § 195 
text and notes 55, 56; § 256. 


95. See Navigable Waters § 205. 

96. Treat v. Chipman, 35 Me. 34: 
Harlow v. Fisk, 12 Cush. (Mass.) 302. 

$7. Removal or abatement of ob- 
structions see generally supra § 33: 


98. Rood v. Johnson, 26 Vt. 64. . 


99. U.S.—Hardin v. Jordan, 11 S: 
Ct; 808, 83887 140. US. 3tks 38be bebe 
428; Mann v. Des Moines Water Co., 
202 F. 862, 121 C.C.A. 220; In re Val- 
ley, 116 F. 983. 


Fla.—South Florida Farms Co. v. 
Goodno, 94 So. 672, 84 Fla. 532 [error 
dism 44 S.Ct. 180, 268 U.S. 684, 68 L. 
Eid. 505]. 


Minn.—Lamprey v. State, 53 N.W. 
1139, 52 Minn. 181, 38 Am.S.R. 541, 18 
L.R.A. 670. 


Mo.—Cooley v. Golden, 23 S.W. 100. 
117 Mo:"33,°21 L.R.AS 300. 


Mont.—Bode v. Rollwitz, 199 P. 688, 
60 Mont. 481. 


Wis.—Mendota Club y. Anderson, 78 
N.W. 185, 101 Wis. 479. 


1. Ingraham vy. Wilkinson, 4 Pick. 
(Mass.) 268, 16 Am.D. 342. 


2. Bohn v. Hatch, 15 N.Y.S. 550, 
[aff 30 N.E. 659, 133 N.Y. 64, 4 Silv.A: 
443]. See Twin City Ice Co. v. Otta- 
wa, 34 Ont.L. 358, 8 Ont.W:N. 607 
(holding that title to land in front of 
plaintiffs’, which had been reclaimed 
by the city, had been lost to plaintiffs 
and gained by the city by adverse 
possession). 

3. Larimer County Reservoir Co. 
v. People, 9) Pi 794, 8 Colon 614) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 228-230] 
elaim.# 

[§ 229] 2. Accretion and Alluvion'—a. What 
Constitutes. Accretion is the process of gradual 


and imperceptible addition to riparian lands caused 
by the action of the water in washing up sand, earth, 
gravel, or other materials;® and its essential feature 
is that the addition is imperceptible, by which is 
meant that observers cannot perceive the increase 
of the land while the process is going on, although 
observations taken at considerable intervals may dis- 
close the fact that greater or less additions to the 
shore have actually been made.* The land formed 
as the result of the process of accretion is usually 
termed “alluvion,”®’ although the term “accretion” 
has been used to designate the result as well as the 
process.° Land detached from one side of a river 
or other stream by a sudden change in the channel, 
and left connected with land on the other side, in 
such a manner as to be capable of identification, can- 
not be considered an accretion.!° 


Length of time of formation. In determining 
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whether an addition to land constitutes accretion, 
the length of time during which it is in the course of 
formation is not of importance.1! If it is formed 


by a gradual, imperceptible deposit of alluvion, it 


is aceretion,'? but, if the stream changes its course 
suddenly and in such manner as not to destroy the 
integrity of the land in controversy and so that the 
land can be identified, it is not aceretion.1? Thus a 
gravel bar formed during a flood on the bank of a 
stream is the result of accretion and not of an avul- 
sion, even though a gravel bank on the opposite bank 
eaved in during the flood and was carried by the 
action of the water in the direction of the new bar.'* 


“Reliction” distinguished.1*> “Reliction” differs 
from “alluvium” in this, that the former term is ap- 
plied to land made by the withdrawal of the waters 
by which it is covered.'® 


[§ 230] b. Title to Alluvion'7—(1) In General. 
Land formed by accretion belongs to the riparian 
owner upon or against whose bank or shore the al- 
luvial matter is deposited,!® the principle applying 


4. Sims v. Smith, 7 Cal. 148, 68 Am. 
DR233: 
5. Cross references: 
Accretion: 
Defined generally see Accretion 1 C. 
J. p 730 
To land abutting on navigable wa- 
ters see Navigable Waters § 188. 
Alluvion: . 
Deposited by navigable waters see 
Navigable Waters § 189. 
In mining law see Alluvion 2 C.J. 
p 1159 note 55 [a]. 


6 Ark.—St. Louis, ete., R. Co. v. 
Ramsey, 13 S.W. 931, 53 Ark, 314, 22 
Ams. 195, 8 “euReA.| 559% 


Ill.—Lovingston v. St. Clair Coun- 


ty, 64 Ill. 56) 16 Am.R. 516 [error 
at 18 Wall. (U.S.) 628, 21 L.Ed. 
13). 


Neb.—Lammers v. Nissen, 4 Neb. 
245 [aff 154 U.S. 650 appendix, 14 S.Ct. 
1189, 25 L.Ed. 562]. 

INGLY } 
ough of the Bronx, 122 N.Y.S. 281, 137 
App.Div. 652. 

Ohio.—Limle vy. Robison, 21 Ohio 
Cir.Ct.N.S. 428. 


[a] Another definition.—‘The slow- 
ly and imperceptible building to orig- 
inal: lands by the water receding 
therefrom and filling in by deposits of 
sand, mud, or vegetation, which 
gradually and slowly raises the sur- 
face of the lands and thereby brings 
it above water level.’”’ Kansas City 
Fibre Box Co. v. F. Burkart Mfg. Co., 
44 S.W.(2d) 325, 330, 184 Ark. 704. 


7.  U.S.—Jefferis v. East Omaha 
wands Gove 1Ol S-Ctuols, lste Uso. So, 
33 L.Ed. 872 [aff 40 F. 386]; St. Clair 
County v. Lovingston, 23 Wall. 46, 23 
L.Ed. 59. 

Iowa.—Quinlin v. Bratley, (1899) 80 
N.W. 405; Bennett v. National Starch 
Mfg. Co., 72 N.W. 507, 103 Iowa 207; 
Coulthard v. Stevens, 50 N.W. 983, 84 
Iowa 241, 35 Am.S.R. 304. 

Md.—Linthicum v. Coan, 2 A. 826, 
64 Md. 439, 54 Am.R. 775. 

Mo.—Benne vy. Miller, 50 S.W. 824, 
149 Mo. 228; Price v. Hallett, 38 S.W. 
451, 138 Mo. 561; Hahn v. Dawson, 36 
S.W., 233,134 Mo. 581. 

N.H.—Gerrish v. Clough, 48 N.H. 
9, 97 Am.D. 561, 2 Am.R. 165. 

N.Y.—Halsey v. McCormick, 18 N. 
Y. 147; Matter of Broadway in Bor- 
ough of the Bronx, 122 N.Y.S. 281, 137 


App.Div. 652; Mulry v. Norton, 29 
Hun 660 [aff 3 N.B. 581, 100 N.Y. 424, 
53 Am.R. 206]. 

Tex.—Denny v. Cotton, 22 S.W. 122, 
3 Tex.Civ.App. 634. 

Eng.—Gifford v. Yarborough, 5 
Bing. 163, 15 E.C.L. 522, 130 Reprint 
1023; Thakurain Ritraj Koer v. Tha- 
kurain Sarfaraz Koer, 21 T.L.R. 637. 


8 U.S.—Jefferis v. East Omaha 
Lando ell! SiCts SUsye1s4 UES, F785 
33.) LHS (Steiclair County Vv. 
Lovingston, 23 Wall. 46, 23 L.Ed. 59. 

Ark.—St. Louis, etc., R. Co. v. Ram- 
sey, 13 S.W. 931, 53 Ark. 314, 22 Am. 
SRE LOS Salah. AL W OID 9 Mn VV aren waive 
Chambers, 25 Ark. 120, 91 Am.D. 538, 
4 Amir. 23° 

11l.—Lovingston y. St. Clair County, 
64 Tll. 56, 16 Am.R. 516 [error dism 
18 Wall. (U.S.) 628, 21 L.Bd. 813]. 

La.—Sapp v. Frazier, 26 So. 378, 51 
La.Ann. 1718, 72 Am.S.R. 493. 

Pa.—Freeland v. Pennsylvania R. 
Co., 47 A. 745, 197 Pa. 529, 80 Am.S.R. 
850, 58 L.R.A. 206. 

Vt.—Hubbard v. Manwell, 14 A. 693, 
60 WVatoe 2305) (Oy eAIINS. Re Wal 0; 

“Alluvium is a deposit, usually of 
mingled sand and mud, resulting from 
the action of fluviatile currents, and 
is applied by geologists to the most 
recent sedimentary deposits, espe- 
cially such as occur in the valleys of 
large rivers.” Wilson v. Watson, 138 
S.W. 283, 284, 144 Ky. 352, Ann.Cas. 
1913A 744. 


[a] Alluvion constitutes ‘that 
which is added to land, little by lit- 
tle, so that we cannot know how much 
is added at each moment of time.” 
Livingston vy. Heerman, 9 Mart. (La.) 
Oi Walia 

9. Western Pac. R. Co. v. South- 
ern rach RCo, od) H9376, 80) Cre ZAc 
606. 

10. Coulthard v. Davis, 70 N.W. 
716, 101 Iowa 625; Vaughn y. Foster, 
47 S.W. 333, 20 Ky.L. 682. 

Avulsion see infra § 239. 


11. Coulthard v. Stevens, 50 N.W. 
983, 84 Iowa 241, 35 Am.S.R. 304; 
McCormick v. Miller, 144 S.W. 101, 
239 Mo. 463. 


12. McCormick y. Miller, supra. 
13. McCormick vy. Miller, supra. 


14. Limle v. Robinson, 21 Ohio 
Cir:Ct.N.S. 428. 


15. Beliction distinguished: 


1 


Generally see Alluvion 2 C.J. p 1159 
note 56 [b]. 

On navigable waters see Navigable 
Waters § 191. 


16. Wilson v. Watson, 138 S.W. 
283, 144 Ky. 352, Ann.Cas.1913A 744. 
17. Accretions as covered by 


ae eee of land see Mortgages § 

18. U.S.—St. Louis v. Rutz, 11 S. 
Ct 33%," 138). US. 226, 934-L bid. oats 
County of St. Clair v. Lovingston, 90 
U.S. 46, 23 L.Ed. 59; St. Louis Public 
Schools v. Risley, 10 Wall. 91, 19 L. 
Eid. 850; Banks v. Ogden, 2 Wall. 57, 
IMM Dd. 828; Stulliv, Wi.) S-, 61 eed) 
826; Harrison v. Fite, 148 F. 781, 78 
C.C.A. 447; Smith v. Johnson, 71 F. 
647; Dunlap v. Stetson, 8 F.Cas.No. 
4,164, 4 Mason 349. 


Ala.—Greenfield v. Powell, 118 So. 
556, 218 Ala. 397. 


Ark.—Kansas City Fibre Box Co. v. 
F.. Burkart Mfg. Co., 44 S.W.(2d) 325, 
184 Ark. 704; Nix v. Pfeifer, 83 S.W. 
Sole (3 vArk). 1993s StalLiOuls mene smibu 
Co. v.. Ramsey, 13 S.W. 931, 53 Ark. 
314, 22 Am.S.R. 195, 8 L.RIA. 559. 


Gear eu g v. Underhill, 40 Cal. 


ame —wWelles v. Bailey, 10 A. 565, 
55 Conn. 292, 3 Am.S.R. 48. 


Tike Davis: v. Haines, 182 N.E. 718, 
349 Ill. 622; Lovingston v. St. Clair 
County, 64 Ill. 56, 16 Am.R. 516 [error 
en 18 Wall. (U.S.) 628, 21 L.Ed. 


' Ilowa.—State v. Livingston, 145 N. 
W. 91, 164 Iowa 31; Stern v. Fountain, 
83 N.W. 826, 112 Iowa 96; Coulthard 
v. Stevens, 50 N.W. 9838, 84 Iowa 241, 
35 Am.S.R. 304; Kraut v. Crawford, 
18 Iowa 549, 87 Am.D. 414. 


Ky.—Miller v. Hepburn, 8 Bush 326; 
ey v. Snyder, 3 Bush 266, 96 Am. 
D;, 21.9) 


La.—State v. Buck, 15 So. 531, 46 
La.Ann. 656 [error dism 15 S.Ct. 1038, 
159 U.S. 248, 40 L.Ed. 142]; Barrett 
v. New Orleans, 13 La.Ann. 105; Heirs 
of. Delord v. New Orleans, 11 La. 
Ann. 699; Kennedy v. Municipality 
No. 2, 10 La.Ann. 54; Stephenson y. 
Goff, 10 Rob. 99, 43 Am.D. 171; Liv- 
ingston v. Heerman, 9 Mart. 656. 

Md.—Conrad v. Williams, 88 A. 36, 
121 Md. 35; Patterson v. Gelston, 23 
Md. 432; Chapman vy. Hoskins, 2 Md. 
Ch. 485; Giraud’s Lessee v. Hughes, 
1 Gill&J. 249. 


Mass.—Hopkins Academy v. Dick- 
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to navigable streams as well as to those not naviga- 
ble,*® and also to streams that are the boundary be- 
tween two states or nations, unless there is something 
in the treaties between the two countries that con- 
trols or limits its application.?° Perfect legal title 
is not essential, for one acquiring title by adverse 
possession may be entitled to the accretions.* The 
faet that accretions are due wholly or in part to ob- 
structions placed in the stream by third persons does 
not prevent the riparian owner from acquiring title 
thereto;?? nor, where an accretion was begun by de- 
posit against the shore of the mainland, will the sub- 
sequent existence of an intermediate stream between 
the mainland and the accretion prevent the accretion 
from belonging to the owner of the mainland.?* 


Riparian right. The right of accretion is a ripari- 


an right.?# 


Vested right. The riparian right to future alluvi- 
on is a vested right.?° 


Persons entitled. Rights to accretions may belong 
to a municipal corporation having title to riparian 
lands,?* and to the owner of an island in the 
stream.?? 


inson, 9 Cush. 544; Adams v. Froth- | 356. 
ingham, 3 Mass. 352, 3 Am.D. 151. 
Mo.—McCormick v. Miller, 144 S. |} 352. 
W. 101, 239 Mo. 463; Widdecombe v. [a] 
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Ont.—Cuthill v. Lloyd, 18 Ont.W.N. 


Registration.—Acquisition of 


[§§ 230-232 


\ 


Extent of increase. Lands within a given subdi- 
vision cannot, by accretion, ever pass the outside 
boundary limited in the deed thereto.® 


[§ 231] (2) Point of Commencement.?® A ripa- 
rian owner’s title to alluvion along or in a nonnay- 
igable stream does not depend on whether the allu- 
vion forms at or against the shore or whether it 
forms in the bed of the river and becomes an 
island.?® His title to the alluvion is not wholly de- 
pendent, if at all, on the law of accretion, but is con- 
trolled by the fact that the alluvion was formed over 
land that, although under water, was his;*+| when 
alluvion forms thereon, it is his for the reason that 
it formed over his land.*? 
from one person’s land in front of, but not contigu- 
ous to, the land of another, and in such a manner as 
to cut off the latter’s access to a bay, will belong to 
the latter in so far as it extends in front of his prop- 
erty.33 : : 
[§ 232] (3) Necessity of Title to Water Line.*+ 
Ordinarily the right to alluvion depends on actual 
contiguity with the water front; and it cannot be 
claimed by one whose land is separated therefrom 
by the land of another,?® by a public road or street,*°* 


27. Fillmore vy. Jennings, Zab: 
536, 78 Cal. 634; Griffin v. Johnson, 
44 N.E. 206, 161 Ill. 377; Naylor v. 
Cox, 21 S:W. 589, 114 Mo. 232. 


Alluvion which extends 


Chiles, 73 S.W. 444, 173 Mo. 195, 96 
Am.S.R. 507, 61 L.R.A. 309; Benne v. 
Miller, 50 S.W. 824, 149 Mo. 228; St. 
Louis v. Missouri Pac. R. Co., 21 S. 
W. 202, 114 Mo. 13; Buse v. Russell, 
86 Mo. 209; Campbell v. Laclede Gas 
Light Co., 84 Mo. 352 [aff 7 S.Ct. 278, 
119 U.S. 445, 30 L.Ed. 459]; Benson 
v. Morrow, 61 Mo. 345; St. Louis Pub- 
lic Schools v. Risley, 40 Mo. 356 [aff 
10 Wall. (U.S.) 91, 19 L.Ed. 850]. 

Mont.—Bode v. Rollwitz, 199 P. 688, 
60 Mont. 481. 

Neb.—Lammers v. Nissen, 4 Neb. 
245 [aff 154 U.S. 650 appendix, 14 S. 
Ct) 1189, 25+ L-Hd. 562]. 


N.H.—Watson v. Horne, 13 A. 789, 
64 N.H. 416. 

N.J.—Camden, ete., Land Co. v. Lip- 
pincott, 45 N.J.Law 405. 

N.Y.—Cramer v. Perine, 167 N.E. 
213, 251 N.Y. 177; Cramer v. Perine, 
SCE UN. Yrs. 143) 197 App Div.) 218); 
Saunders v. New York Cent. R. Co., 
ZoGNweS, Yen, ClLeun 153) 930A bbIN. 
Cas. 88 [aff 71 Hun 153, 24 N.Y.S. 659 
Gnod 38 N.E. 992, 144, N.Y. 75, 26 L. 
WA. 39'7.93" 43 Am. S.Rs %29))4. 

Or.—Wyckoff v. Mayfield, 280 P. 
340, 130 Or. 687; Armstrong v. Pincus, 
158 P. 662, 81,Or. 156; Minto v. Delan- 
ey, 7 Or. 337. 

Pa.—Morgan v. Scott, 26 Pa. 51. 

Philippine.—Paystas Estate Im- 
provement Co. v. Tuason, 53 Philip- 
pine 55; Villanueva v. Claustro, 23 
Philippine 54. 

Tenn.—Posey v. James, 7 Lea 98. 

Tex.—Fulton v. Frandolig, 63 Tex. 
330. 

Vt.—Newton v. Eddy, 23 Vt. 319. 

Wash.—Harper v. Holston, 205 P. 
1062, 119 Wash. 436. 

Wis.—Boorman Vv. 
Wis. 238. 

Eng.—Hindson y. Ashby, [1896] 1 
Ch. 78; Mussumat Imam Bandi v. 
Hurgovind Ghose, 4 Moore Indian 
App. 403, 18 Reprint 753. 

Can.—Standly v. Perry, 3 Can.S.C. 


Sunnuchs, 42 


title by accretion is not affected by 
registration of the land under the 
Torrens system of land registration. 
Payatas Hstate Improvement Co. v. 
Tuason, 53 Philippine 55. 


[b] Statute establishing rule is 
constitutional—(1) Statute provid- 
ing that gradual accretions of land 
on either side of a nonnavigable 
stream belong to the owner does not 
violate the due process clause of the 
state and federal constitutions. 
Johnson y. Hume, 187 S.E. 56, 163 Ga. 
867. (2) Due process of law gen- 
oa, see Constitutional Law §§ 956- 


Wea See Navigable Waters §§ 192- 
20. Denny v. Cotton, 22 S.W. 122, 
8 Tex.Civ:App. 634. 


21. Davis v. Haines, 182 N.E. 718, 
349 Ill. 622; Bellefontaine Imp. Co. v. 
Niedringhaus, 55 N.E. 184, 181 Ill. 426, 
72 Am.S.R. 269; Benne v. Miller, 50 
S.W. 824, 149 Mo. 228; Campbell v. 
Laclede Gas ‘Light Co., 84 Mo. 352 
[aff 7 S.Ct. 278, 119 U.S. 445,30 L.Ed. 
459]; Chicago & N. W. R. Co. v. Groh, 
55 N.W. 714, 85 Wis. 641. 


22. Tatum v. St. Louis, 28 S.W. 
1002, 125 Mo. 647; Watson v. Horne, 
13 A. 789, 64 N.H. 416. : 


23. Dowdle v. Wheeler, 89 S.W: 
L002 76 cArk 5295211 3m Am.Sukt. 1063 
Stoner v. Royar, 98 S.W. 601, 200 Mo. 
444, ; 

24. Pippen v. Carpenter, 93 So. 878, 
208 Ala. 1. 

25. County of St. Clair v. Lovings- 
ton, 90 U.S. 46, 23 L.Ed. 59; Munici- 
pality No. 2 v. Orleans Cotton Press, 
18 La. 122, 36 Am.D. 624. 


As regards alluvion along naviga- 
bie waters see Navigable Waters § 
192. 


26. Jones v. Soulard, 24 How. (U. 
S.) 41, 16 L.Ed. 604; New Orleans v. 
U.S, 80 Bet. CU. S55) s662)%9' Livmial «673: 
Municipality No. 2 v. Orleans Cotton 
Press, 18 La. 122, 36 Am.D, 624; Coch- 
ran v. Fort, 7 Mart.N.S. (La.) 622: 


28. Greenfield v. Powell, 118 So. 
556, 218 Ala. 397. : 


[a] Thus, if lands are limited to 
section one, they cannot, by accre- 
tion, pass into section two. Green- 
eae v. Powell, 118 So. 556, 218 Ala. 
o . 

29. On navigable rivers see Navi- 
gable Waters § 195. 


30. Benson vy. Morrow, 61 Mo. 345. 


Ownership of new islands in river 
see supra § 225. 


31. Wineman v. Withers, 108 So. 
708, 143 Miss. 537. 


32. Wineman y. Withers, supra. 


33. Waring v. Stinchcomb, 119 A. 
336, 141 Md. 569, 32, A.L.R. 453: 


fa] Illustration.—Where the lands 
of plaintiffs and defendants, both 
fronting on a bay, were separated by 
a small stream running into the bay, 
and, due to the formation of a sand 
bar on defendants’ side, the stream 
was shifted over plaintiffs’ lands so 
that the bar, by accretion, finally ex- 
tended across the front of plaintiffs’ 
property, the land thus formed be- 
longed to plaintiffs and not to de- 
fendants, notwithstanding it was sep- 
arated from the remainder of plain- 
tiffs’ property, due to the change in 
the location of the stream forming 
part of the original boundary, since 
to hold otherwise would be to exclude 
plaintiffs from their rights as ripari- 
an owners. Waring v. Stinchcomb,. 
119 A. 336, 141 Md. 569, 32 A.L.R. 453. 


34. On navigable rivers see Navi- 


gable Waters § 194. 


35. Saulet v. Shepherd, 4 Wall. (U. 
S.) 502, 18 L.Ed. 442; Winter v. New 
Orleans, 26 La.Ann. 310; Sweringen v. 
St. Louis, 52 S.W. 846, 151 Mo. 348. 
Lerror dism 22 S.Ct. 569, 185 U.S. 38, 
46 L.Ed. 795]; In re State Reserva- 
tion Com’rs, 37 Hun 537, 16 Abb.N. 
Cas. 395 [dism 7 N.E. 916, 102 N.Y. 
734, 1 Silv.A. 161]; Hensler v. Hart- 
man, 16 Abb.N.Cas. (N.Y.) 176 note. 


36. U.S.—Banks vy. Ogden, 2 Wall. 
51, Goebdees 18. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 232-238] 


by the roadbed of a railway lawfully laid on the 
bed of the stream,*’ or even by a well defined slough 
or arm of the stream.*§ 

[§ 233] (4) Time of Accretion.*® An entryman 


on government land bounded by a river is entitled 
to all accretions formed after the date of entry,*? 


but he is not entitled to accretions formed prior to ’ 


the date of entry.*! 


[§ 234] c. Public Rights in Alluvion. Where land 
along the bank of a river constitutes a public high- 
way or is otherwise devoted to public uses, accre- 
tions to it partake of the same character and are 
subject to the same uses.*? 


[§ 235] d. Division of Land Formed by Accre- 
tion.*® Where accretions form along the bank or 
shore in front of the premises of several adjoining 
proprietors, the new land is to be divided among 
them in proportion to their relative frontage on 
the original bank or shore,** or, according to anoth- 
er rule, by- extending their side lines forward at 
‘right angles with the middle thread of*the stream.*® 
However, special circumstances may require a modi- 
fication of the customary mode of apportionment,*® 
and so, although the course of the side lines of the 
upland is ordinarily a matter of no consequence in 
the division of the alluvion and may be wholly dis- 
regarded,** yet, where the circumstances require it, 
the title to alluvion may be determined by extend- 
ing the side boundaries of the upland in a straight 
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line until they meet the new bank.*® Also, the meth- 
od of division may be varied by the agreement of 
the parties concerned.*® Where the stream forms 
the boundary between two tracts of land, and both 
shore lines receive accretions until they come to- 
gether, the line of contact will then be the division 
line.°° 

[§ 236] e. Right To Remove Alluvion. Where, by 
long continued natural accretion of gravel, the bed 
of a river and consequently the flow of water have 
become permanently altered, it is not within the 
rights of a riparian owner, by removing the accre- 
tion, to restore the flow of water to its former state 
as to velocity and direction.®! 


[§ 237] 3. Batture.°>? This term is used in the 
civil law to denote a bottom of sand, stone, or rock 
mixed together and rising toward the surface of 
the water, or an elevation of the bed of a river under 
the surface of the water, and sometimes the elevation 
of the bank when it has emerged from the water or is 
as high as the adjoining land; in the latter sense it is 
synonymous with “alluvion.”®? Hvery owner of prop- 
erty fronting on a river has a right to the batture 
in front of his property as soon as the soil becomes 
sufficiently elevated to be susceptible of private own- 
ership, subject only to the public use of so much 
of it as may be necessary for public highways or 
streets or for public access to the water.®* 


[§ 238] 4. Reliction or Dereliction.®® Reliction is 


Iowa.—Cook vy. Burlington, 30 Iowa 
94, 6 Am.R. 649. 

La.—Delachaise v. Maginnis, 11 So. 
715, 44 La.Ann. 1043. But see Mu- 
nicipality No. 2 v. Orleans Cotton 
Press, 18 La. 122, 36 Am.D. 624 (hold- 
ing that the intervention of a public 
road does not cut off the right of allu- 
wion). 

Mo.—St. Louis v. Missouri Pac. R. 
Co., 21 S.W. 202, 114 Mo. 18; Ellinger 
v. Missouri Pac. R. Co., 20 S.W. 800, 
112 Mo. 525; Smith v. St. Louis Pub- 
lic Schools, 30 Mo. 290; Labeaume v. 
Poctlington, 21 Mo. 35. 

Pa.—Magraw v. Hailman, 33 Leg. 
Int. 192. 


Ont.—Standly v. Perry, 2 Ont.App. 
95. 


87. Chicago, B. & Q. R. Co. v. Por- 
ter, 34 N.W. 286, 72 Iowa 426. 

38. Crandall v. Smith, 36 S.W. 612, 
134 Mo. 633. 

39. Length of time of formation as 
determining whether new land is al- 
luvion see supra § 229 text and notes 
11-14. : 

40. Mecca Land & Exploration Co. 
v. Schlecht, 4 F.(2d) 256; Granger v. 
Swart, 10 F.Cas.No. 5,685, Woolw. 
88. 


41. Mecca Land & Exploration Co. 
v. Schlecht, 4 F.(2d) 256; Granger v. 
Swart, 10 F.Cas.No. 5,685, Woolw. 
88. 

42. Cook v. Burlington, 30 Iowa 94, 
6 Am.R. 649; Wetmore v. Atlantic 
White Lead Co., 37 Barb. (N.Y.) 70. 


43. On navigable rivers see Navi- 
gable Waters § 199. 


44.° U.S.—Johnston v. Jones, 1 
Biack 3209.17 BLAbidvatlike» Jionés, | -v. 
Johnston, 18 How. 150, 15 L.Ed. 320; 
Stull v. U. S., 61 F.(2d) 826. 

Ill.—Peoria v. Central Nat. Bank, 
79 N.E. 296, 224 Ill. 48, 12 L.R.A.N.S. 
687; Kehr v. Snyder, 2 N.E. 68, 114 Ill. 
313, 55 Am.R. 866. 


La.—Newell v. Leathers, 23 So. 243, 
50 La.Ann. 162, 69 Am.S.R. 395; De- 
lord’s Heirs v. New Orleans, 11 La. 
Ann. 699. 


Mass.—Deerfiela v. Arms, 17 Pick. 
41, 28 Am.D. 276. 

N.H.—Batchelder v. Keniston, 51 N. 
H. 496, 12 Am.R. 143. 

N.Y.—Cramer v. Perine, 188 N.Y.S. 
148,197 App.Div. 218. 

Tex.—Graham y. Knight, (Civ. App.) 
240 S.W. 981. 

See Wineman v. Withers, 108 So. 
708, 143 Miss. 5387 (holding old shore 
line properly disregarded in appor- 
tioning new shore line between ad- 
joining landowners, where river re- 
ceded after encroachment). 

[a] Proportionate to water front- 
age.—The extent of the old frontage 
of the tracts on the watercourse de- 
termines the extent of the new front- 
age on the watercourse. Newell v. 
Leathers, 23 So. 243, 50 La.Ann. 162, 
69 Am.S.R. 395. 

[b] Proportionate area system ex- 
cluded.—Proportionate area or acre- 
age system for division of alluvion be- 
tween adjoining riparian proprietors 
is excluded. Newell v. Leathers, 23 
So. 2438, 50 La.Ann. 162, 69 Am.S.R. 
3895. 


[c] Water’s edge and not surveyed 


meander line is the shore line from |! 


which lines should be drawn to show 
the water and accretion rights of ad- 
jacent riparian proprietors. Peoria v. 
Central Nat.. Bank, 79 N.H. 296, 224 Ill. 
43, 12 L.R.A.N.S. 687. 


45. Miller v. Hepburn, 8 Bush 
(Ky.) 826; Gorton v. Rice, 55 S.W. 
241, 153 Mo. 676; Crandall v. Allen, 24 
S.W. 172, 118 Mo. 408, 22 L.R.A. 591; 
Hubbard v. Manwell, 14 A. 693, 60 Vt. 
235, 6 Am.S.R. 110, See Elgin v. Beck- 
with, 10 N.E. 558, 119 Ill. 367 (holding 
that, in an instruction to the jury, it 
perhaps would have been nearer ac- 
curate to have said a line drawn at 
right angles with the middle thread 


of so much of the river as lies op- 
posite the shore line, instead of at 
right angles with the then east shore 
of the river to the center line of such 
stream). 

46. Elgin v. Beckwith, supra; Kehr 
v. Snyder, 2 N.E. 68, 114 Ill. 313, 55 
Am.R. 866; Cramer v. Perine, 167 N.E. 
235 eZ: IN Vea UT 


47. Kehr v. Snyder, 2 N.E. 68, 
114 Ill. 313, 55 Am.R. 866; Newell v. 
Leathers, 23 So. 243, 50 La.Ann. 162, 
69 Am.S.R. 395; Heirs of Delord v. 
New Orleans, 11 La.Ann. 699. 


48. Cramer v. Perine, 167 N.E. 213, 
25 RAIN. Mie Ute 


Sere Michon y. Gravier, 11 La.Ann. 
596. 
50. Buse v. Russell, 86 Mo. 209. 
51, Withers v.. Purchase, 60 L.-T. 


Rep.N.S. 819. 


Right to deepen channel generally 
see Supra § 115. 


52. Defined generally see Batture 7 
CJ. pelos: 


On navigable waters see Navigable 
Waters § 190. 


53. Zeller v. Southern Yacht Club, 
34 La.Ann. 837; Morgan y. Living- 
ston, 6 Mart. (La.) 19. 


54. Donovan v. New Orleans, 35 
La.Ann. 461; Winter v. New Orleans, 
26 La.Ann. 310; Sarpy’s Heirs v. New 
Orleans, 13 La.Ann. 349; Yeatman, 
Woods & Co. v. New Orleans, 13 La. 
Ann. 154; Remy v. Municipality No. 
2, 12 La.Ann. 500; Pulley & Erwin v. 
Municipality No. 2, 18 La. 278; Mu- 
nicipality No. 2 v. Orleans Cotton 


Press, 18 La. 122, 36-Am.D. 624; Hen- 
derson v. New Orleans, 5 La. 416; 
Packwood v. Walden, 7 Mart.N.S. 


(La.) 81; Morgan vy. Livingston, 6 
Mart. (La.) 19. 


55. Defined generally see Derelic- 
tion or Reliction 18 C.J. p 787. 


On navigable waters see Navigable 
Waters § 191. 
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the gradual withdrawal or recession of the waters 
of a stream.°® The same general rules apply to it 
as to aceretion;>* and land exposed by this process 
belongs to the riparian owner from whose shore or 
bank the water has receded,®* although his line may 
thus be extended over land which formerly belong- 
ed to an owner on the opposite side of the stream.*°® 
However, title to an existing island cannot be gain- 
ed by the recession of the water between the island 
and the mainland so as to form a continuous piece 
of land.®° If a watercourse dividing two shore lines 
gradually fills up, as the water recedes therefrom, 
the new land belongs to the riparian owner from 
whose shore the water receded.® 


[§ 239] 5. Avulsion.°* Avulsion may exist when 
the stream suddenly changes its channel,®? or when 
there is the removal of a considerable quantity of 
earth from the land of one proprietor and its de- 
posit upon or annexation to the land of another 
suddenly and by the perceptible action of the wa- 
ter.64 In some jurisdictions it has been held that 
without identification there can be no avulsion;*® 
in other jurisdictions, however, it has been held that 
the same earth need not be transferred from one 
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side of the channel to the other, but that a new chan- 
nel must be made so that on the forming side the 
change is as distinct and perceptible as on the oth- 
er side, and the new bank produced by the same 
general cause.** When avulsion happens, the own- 
ership of the land remains according to the former 
boundaries ;°* and so, when a river by an avulsive 
change abandons its bed, the abandoned bed is the 
property of the riparian owners.°* Where an is- 
land is surveyed by the United: States and sold 
and patented to a purchaser, he is the owner of land 
formed by the washing away of the upper part of the 
island and the sudden formation of new land on 
the lower end.®° — 


[§ 240] 6. Erosion.7° A riparian owner may lose 
title to his land or a portion thereof by a diminu- 
tion of its area through gradual changes in the 
course of the adjoining stream. Thus, when a river 
by erosion occupies land previously unoccupied by 
it, the owners lose title, that is, the boundary line 
between the coterminous estates follows the move- 
ment of the stream with the result that the one 
owner loses land by erosion, and the other acquires 
land not previously owned by him by accretion or 


56. Hammond v. Shepard, 57 N.E. 
867, 186 Ill. 235, 78 Am.S.R. 274; Wil- 
son v. Watson, 138 S.W. 283, 144 Ky. 
352, Ann.Cas.1913A 744; Sapp v. 
Frazier, 26 So. 378, 51 La.Ann. 1718, 
72 Am.S.R. 493; Baumhart v. McClure, 
153 N.E. 211, 21 Ohio App. 491. 

57. Wilson v. Watson, 138 S.W. 
283, 144 Ky. 352, Ann.Cas.1913A 744. 

Rules governing accretion see supra 
§§ 229-236. 

58. Ala.—Hagan v. 
Port. 9, 33 Am.D. 267. 

Ark.—Kansas City Fibre Box Co. 
v. F. Burkart Mfg. Co., 44 S.W.(2d) 
325, 184 Ark. 704; Warren v. Cham- 
bers, 25 Ark. 120, 91 Am.D. 538, 4 Am. 
Rie23. 

Conn.—Welles v. Bailey, 10 A. 565, 
55 Conn. 292; 3 Am.S.R. 48. 

Kan.—McCaman vy. Stagg, 43 P. 86, 
2 Kan.App. 479. 

Md.—Conrad v. Williams, 88 A. 36, 
121 Md. 35; .Giraud’s Lessee. v. 
Hughes, 1 Gill & J. 249; Chapman v. 
Hoskins, 2 Md.Ch. 485. 

Mo.—Perkins v. Adams, 33 S.W. 778, 
132 Mo. 131; Buse vy. Russell, 86 Mo. 
209. 

Neb.—Gill v. Lydick, 59 N.W. 104, 40 
Neb. 508. 

N.Y.—Mulry v. Norton, 29 Hun 660 
[aff 3 N.E. 581, 100 N.Y. 424, 53 Am. 
R. 206]. 

N.C.—Murry v. Sermon, 8 N.C. 56. 

Tex.—Denny v. Cotton, 22 S.W. 122, 
38 Tex.Civ.App. 634. 

Wis.—Boorman vy. 
Wis. 233. 

59. Welles v. Bailey, 10 A. 565, 55 
Conn. 292, 3 Am.S.R. 48) Holcomb: 
Blair, 76 S.W., 848, 25 Ky.L. 974. 


60. Victoria v. Schott, 29 S.W. 681, 
9 Tex.Civ.App. 332. 


61. Buse v. Russell, 86 Mo. 209. 


62. Defined generally see Avulsion 
6 C.J. p 876 notes 61-63. 


On, navigable waters see Navigable 
Waters § 201. 
CSS CULT Vania oa Ol eH 2d)) 182.6% 


Limle v. Robison, 21 Ohio Cir.Ct.N.S. 
428. 


Campbell, 8 


Sunnuchs, 42 


64. St. Clair County v. Lovingston, 
23 Wall. (U.S.) 46, 23 L.Ed. 59; Limle 
v. Robison, 21 Ohio Cir.Ct.N.S. 428, 
430 [quot Cyc]; Denny v. Cotton, 22 
S.W. 122, 3 Tex.Civ.App. 634. 


65. Limle v. Robison, 4 Ohio App. 
200, con Oho Cir. Ct, ols. 


[a] Avulsion not shown.—The cav- 
ing in and washing away of gravel de- 
posits upon one bank of astream and 
the sudden formation of a gravel bar 
upon the opposite bank at a point in 
the flood water channel toward which 
the current of the stream carried the 
washings is not sufficient proof of 
identity to establish a case of avul- 
sion. Limle v. Robison, 4 Ohio App. 
28:6, 39) OHIO CimCty sis: 


66. Greenfield v. Powell, 127 So. 
171, 220 Ala. 690; Nix v. Dickerson, 
33 So. 490, 81 Miss. 632. 


[a] “In other words, when a 
freshet takes away in its waters large 
heaps of the bank of a stream, and, 
after such freshet subsides, it is 
plainly evident that a substantial de- 
posit had taken place on the opposite 
side of the stream, and its channel 
thereby is shifted toward tthe bank 
where the caving took place, it suffi- 
ciently appears that this was due to 
avulsion and not to accretion.” 
Greenfield v. Powell, 127 So. 171, 173, 
220 Ala. 690. 

Rae U.S.—Stull v. U. S., 61 F.(2d) 

Ark.— Kansas City Fibre Box Co. v. 
F. Burkart Mfg. Co., 44 S.W.(2d) 325, 
184 Ark. 704. 

Kan.—Sweeney v. Vanhole, 249 P. 
669, 121 Kan. 632; Pessemier v. Hupe, 
247 P. 435, 121. Kan. 5611. 

Ky.—Sweatman v. Holbrook, 38 S. 
W. 691, 39 S.W. 258, 18 Ky.L. 870. 

Mo.—Slovensky v. O’Reilly, 233 S. 
W. 478; McCormick v. Miller, 144 S. 
W. 101, 239 Mo. 463. 

Mont.—Bode v. 
688, 60 Mont. 481. 


Neb.—Gill v. Lydick, 59 N.W. 104, 
40 Neb. 508. 


Or.—Wyckoff v. 
340, 1380 Or. 687. 


S.C.—Spigener v. Cooner, 42 S.C.L. 


Rollwitz, 199 P. 


Mayfield, 280 P. 


301, 64 Am.D. 755. 

Wash.—Harper v. Holston, 205 P. 
1062, 119 Wash. 436. 

Ont.—York County v. Rolls, 27 Ont. 
A. 72. 

Effect of avulsion on navigable wa- 
ters see Navigable Waters § 202. 


[a] Thus (1) where the channel of 
a river is suddenly and_ sensibly 
changed, as by reason of an ice gorge, 
so that the old channel is abandoned, 
except in high water, and a new chan- 
nel formed, no change in the bound- 
ary or ownership of land of riparian 
owners is worked thereby. Bode v. 
Rollwitz, 199 P. 688, 60 Mont. 481. 
(2) Where the government retained 
title to a tract of land adjoining a 
river, having given a patent to the 
land on the other bank of the stream, 
the division of the land retained by 
the changed channel of the river did 
not affect the government’s owner- 
ship. Slovensky v. O’Reilly, (Mo.) 
233 S.W. 478. (8) Where a stream 
changed itS course and cut a new 
channel, the owners on both sides of 
the stream had an interest in the old 
bed. Slovensky v. O’Reilly, supra. 


68. Manry v. Robison, (Tex.) 56 
S.W.(2d) 4388. 


[a] Tidal river rule not adopted. 
—The common-law rule that aban- 
doned beds of tidal rivers were prop- 
erty of sovereign was not adopted 
in Texas, respecting nontidal streams. 
rare v. Robison, (Tex.) 56 S.W. (2d) 


69. Wiggenhorn v. Kountz, 37 N. 
W. 608, 28 Neb. 690, 8 Am.S.R. 150. 


70. Defined: 
Generally see Erosion 21 C.J. p 822. 


On navigable waters see Navigable 
Waters § 203 note 33. 


Effect of on navigable waters see 
Navigable Waters § 203. 


71. Payatas Estate Improvement 
Co. v. Tuason, 53 Philippine 55. 


[a] Registration under the Tor- 
rens system of land registration will 
not prevent such loss. Payatas Es- 
tate Improvement Co. v. Tuason, 53 
Philippine 55. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 240-243] 


reliction.7? It has been said that the title of the 
riparian owner to the new bed of the river or 
stream formed by the encroachment of such river 
or stream on the upland by erosion is not wholly 
dependent, if at all, on the law of accretion, but is 
controlled by the fact that he owned the land be- 
fore the encroachment of the river or stream there- 
on.?3 


[§ 241] 7. Reappearance of Land after Submer- 
gence or Erosion.** In some jurisdictions if lands 
become riparian by the washing away of adjoining 
lands, the owner is entitled to all accretions which 
thereafter form in front of his property, even though 
they extend beyond the original boundary of his 
land,?® and one whose lands have been submerged 
and lost does not recover his right to them when 
they reappear as accretion to a neighbor’s lands.7® 
In other jurisdictions, however, the rule is that, 
where land becomes submerged by reason of ero- 
sion, or from some other cause, title thereto is not 
lost, and, when the same reappears, either by ac- 
cretion or reliction, the original owner is entitled to 
the property reclaimed.”7 


[§ 242] 8. Stranded or Floating Property.?8 A 
riparian owner has an exclusive right, as against any 
third persons, to seize wood and timber floating down 


72. Manry v. Robison, (Tex.) 56 S. 
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tain forcible detainer against one who 
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the stream over his lands or stranded on his shore, 
and may appropriate it unless seasonably claimed 
by the owner.*® If the stranded property is marked 
and easily identified, the riparian owner on whose 
land it is stranded becomes an involuntary bailee 
thereof,*° and third persons who enter upon his 
land and remove such stranded property for the 
purpose of receiving a reward for its return are 
trespassers, and acquire no rights as against him.*+ 
This right is the subject of grant.*? 


[§ 243] 9. Remedies and Procedure. The ordina- 
ry legal remedies are available to one who claims to 
be the owner of the beds and banks of streams and 
to land formed by accretion.’* In order to recover 
alluvion, it is necessary for the plaintiff to show 
that he is a riparian proprietor, having title to the 
shore or bank to which the addition has been made,*+# 
and the formation or existence of alluvion which de- 
fendant withholds or has invaded.*® As a general 
rule one claiming land as an accretion has the bur- 
den of proof.*® General rules** apply in determin- 
ing the admissibility,** and the weight and sufficien- 
cy,®® of the evidence. If there is no evidence. re- 
garding the condition of a stream during a certain 
period, the presumption arises that any change oc- 
curring was made by accretion.®° 


dence that plaintiff had benefit of oth- 


W.(2d) 438. 

Acquisition of title by: 
Accretion see supra §§ 230-233. 
Reliction see supra § 238. 


73. Wineman v. Withers, 108 So, 
708, 143 Miss. 537. 


74. On navigable waters see 
Navigable Waters § 205. 
75. Yearsley v. Gipple, 175 N.W. 


641, 104 Neb. 88, 8 A.L.R. 636. 


76. U.S. v. First Nat. Bank, 56 
(2d) 634) [aft 59 F.G2d)- 2367] 
Nebraska). 

77. Hunzicker v. Kleeden, 
17 P.(2d) 384. 

fa] TDlustration.—Where land ad- 
joining lots had been washed away 
by a river, so that the lots became 
riparian lands, but thereafter the riv- 
er abandoned its channel along the 
lots, the owners of the lots did not 
acquire title to the middle of the 
abandoned river bed as riparian own- 
ers. Hunzicker v. Kleeden, (Okl.) 17 
P.(2d) 384. 

78. Stranded logs see Logs and 
Logging §§ 149-151. 


79. Yuba Consol. Goldfields v. Hil- 
ton, 116 P. 712, 715, 16 Cal.App. 228; 
Mitchell v. Oklahoma Cotton Grow- 
ers’ Ass’n, 235 P. 597, 108 Okl. 200, 
41 A.L.R. 1011; Rogers v. Judd, 5 Vt. 
223, 26 Am.D. 299. 


[a] Thus the owner of a bank of a 
river has an absolute ownership of 
the driftwood which lodges on its 
banks, or at least a qualified, pos- 
sessory title good as against a tres- 
passer or stranger to the title. Yuba 
Consol. Goldfields v. Hilton, 116 P. 
712, 715, 16 Cal.App. 228. 


80. Mitchell v. Oklahoma Cotton 
Growers’ Ass’n, 235 P. 597, 108 Okl. 
200, 41 A.L.R.-1011., 

81. Mitchell v. Oklahoma Cotton 
Growers’ Ass’n, supra. 

82. Yuba Consol. Goldfields v. Hil- 
ton, 116 P. 712, 715, 16 Cal.App. 228. 

83. See cases infra this note. 

[a] Forcible detainer.—A riparian 
proprietor in possession may main- 


F. 
(in 


(OkL) 


invades his possession of lands ac- 
quired by accretion. Griffin v. Kirk, 
47 Ill.App. 258. 

{b] Injunction. — Where defend- 
ants dug large quantities of earth and 
gravel from the bed of a nonnavigable 
stream, owned by a riparian pro- 
prietor, claiming title and intending 
to continue such acts, the injured 
owner was entitled to a decree re- 
straining them. Whittier v. Montpel- 
ier Ice Co., 96 A. 378, 90 Vt. 16. 

[ec] Suit to quiet title—In a suit 
to quiet title to certain alluvion 
claimed .by plaintiff and defendants, 
who were all riparian owners, when 
the question was left in doubt by the 
evidence, owing to its apparent con- 
flict as to the questions of fact, and 
it was manifest that some or all of 
the parties were entitled to the land 
in controversy as an accretion, it was 
held that the court would divide the 
land in controversy between the re- 
spective claimants on equitable prin- 
ciples, and quiet the title of each ri- 
parian owner to the parcel allotted 
him. Pearcy v. Bybee, 26 P. 233, 20 
Or. 385. 


84 Buras v. O’Brien, 7 So. 632, 
42 La.Ann. 527; Leonard’s Heirs v. 
Baton Rouge, 4 So. 241, 39 La.Ann. 
275; Bissel v. Fletcher, 43 N.W. 350, 
27 Neb. 582; Morris v. Brooke, 25 
Ailb.I.J; CN. ¥.) 90: 


85. Dowdle v. Wheeler, 89 S.W. 
1002, 76 Ark. 529,°113)-Am:S.R.: 106; 
Leonard’s Heirs v. Baton Rouge, 4 
So. 241, 39 La.Ann. 275; Price v. Hal- 
lett, 38 S.W. 451, 138 Mo. 561; French 
Glenn Live Stock Co. v. Springer, 58 
P. 102, 35 Or, 312 [aff 22 S.Ct. 563, 185 
U.S. 47, 46 L.Ed. 800]. 


86. Norman v. Summerfield-Jones 
Const... Co;, ) GApp:)) 8) SSW (2d) 7559 
{transf (Mo.) 4 S.W.(2d) 1064]. 

Burden of proof as to change of 
boundaries by force of nature see 
Boundaries § 300. 

87. See Evidence 22 C.J. p 1. 

88. See case infra this note. 


[a] Evidence held inadmissible.— 
In an action involving accretion, evi- 


er accretions was properly refused 
where the question of intent to claim 
accretions was not involved. Green- 
aeue v. Powell, 118 So. 556, 218 Ala. 
Sie 


89. See cases infra this note. 


[a] Evidence held sufficient to 
show accretion.—(1) Hatton v. Gregg, 
88 P. 592, 4 Cal.App. 537; Fitzpatrick 
v. Bernritter, 286 P. 233, 130 Kan. 356; 
Harper v. Holston, 205 P. 1062, 119 
Wash. 436. (2) Evidence of sand bar 
formed on _ side of nonnavigable 
stream over twenty years supported 
finding that change was not sudden. 
Greenfield v. Powell, 118 So. 556, 218 


Ala. 397. 


[b] Evidence held insufficient to 
show that land was added by accre- 
tion.— Norman v. Summerfield-Jones 
Const. Co., (App.) 18 S;W.(2d) 559 
{transf (Mo.) 4 S.W.(2d) 1064]. 


[c] Evidence held insufficient to 
support claim to accretion.—Withers 
v. Kansas City Suburban Belt R. Co., 
126 S.W. 432, 226 Mo. 373; Matter of 
Broadway in Borough of the Bronx, 
122 N.Y.S. 281, 137 App.Div. 652. 


[d] Evidence sufficient to show 
avulsion.—Evidence that during sev- 
eral freshets the bank on one side 
of a creek to a large extent washed 
away, thereby and immediately caus- 
ing a distinct change in the channel, 
was held to sustain a finding that the 
change in the channel was due to 
avulsion. Greenfield v. Powell, 127 
So. 171, 220 Ala. 690. 


[e] Evidence held insufficient to 
show erosion.—Evidence was held in- 
sufficient to support a suit for injunc- 
tion against emptying sewage linto a 
stream where the evidence showed 
that the sewage caused only a small 
percentage of the additional volume 
of the stream: washing away the 
banks, and there was no evidence 
that the increase of volume caused 
by the sewage would materially af- 
fect the banks of the stream. Caret- 
sven Srorine Bldg, Co.) Lez ean solos 
150 Md. 198, 46 A.L.R. 1. 


90. Wyckoff v. Mayfield, 280 P. 
340, 130 Or. 687. 


830. [67 CO. J.] 


Questions of law and fact. Whether the course 
of a stream has been changed by accretion or by avul- 
sion is a question of fact to be determined by the 
evidence.?+ 


Instructions. General rules®? apply in determin- 
ing the propriety and sufficiency of instructions to 
the jury.®® 

[§ 244] 10. Conveyances and Contracts®4—a. 
Private Conveyances—(1) Riparian Lands, Bed of 
Stream, and Flats. A riparian proprietor may sell 
and convey his estate in the bed of the stream or in 
flats, separate from the upland or bank, or vice versa, 
and may divide and dispose of the different parcels 
as he sees fit;°® as a general rule a grant of land 
bounded on a stream or its margin will convey the 
land under water to the middle thread of the stream, 
if the grantor’s title extends so far.°® However, the 
presumption that the conveyance carries to the mid- 
dle thread of the stream is not conelusive;®* and, if 
anything appears which indicates an intention on 
the part of the grantor to limit his conveyance to 


91. Pessemier v. Hupe, 247 P. 435, 
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Wells, 185 S.W. 317, 142 Ky. 800. 


; [§§ 2438-244 
the upland, only such intention will prevail.°* The 
presumption that the bed of the stream was conveyed 
may be overcome by other expressions of the deed ;°® 
by external facts, such as other natural boundaries 
and even artificial marks in the survey accompanying 
the conveyance showing a different intention; by at- 
tendant circumstances which show that the parties 
could not have meant to pass title to the land under 
the stream;? or by certain and immemorial usage 
contrary to the presumption.* In the absence of oth- 
er controlling factors, if the grantor desires to retain 
title to the land underneath the water, the presump- 
tion that he intended to convey such land must be 
negatived by express words,* or the deed should con- 
tain such a description as clearly excludes the bed 
of the stream from the land conveyed.® A convey- 
ance does not carry to the center of the stream where 
the grantor has by deed of record previously con- 
veyed the bed to another,® or where at the same time 
that he conveys the upland to one person he executes 
a deed of the bed of the stream to another.’ 


son & Brown Land & Lumber Co., 


121 Kan. 511, 
92. See Trial §§ 460-777. 
93. See case infra this note. 


{a] Instruction held sufficient.— 
Where the principal question at issue 
was whether land in controversy had 
been formed by “accretion” or “avul- 
sion,’ an instruction which defined 
each of those terms and the rights 
of the parties to the action under the 
facts as they should be found by the 
jury, was held sufficient. Fitzpatrick 
v. Bernritter, 286 P. 233, 130 Kan. 356. 


94. Of lands abutting on navigable 
mpiene see Navigable Waters §§ 260- 

Of riparian rights generally see in- 
‘fra §§ 551'et seq. 

Construction and operation of deeds 
generally see Deeds §§ 195-480. 


95. Colo.—Heimbecher v. City and 
County of Denver, 9 P.(2d) 280, 90 
Colo. 346; Denver v. Pearce, 22 P. 
774, 13 Colo. 383, 6 L.R.A. 541; Hisen- 
hart v. City and County of Denver, 
150 P. 729, 27 Colo.App. 470 [aff 170 
P. 1179, 64 Colo. 141]. 

Ill. People v. Economy Light, etc., 
Co., 89 N.E. 760, 241 Ill. 290 [error 
dism 34 S.Ct. 973, 234 U.S. 497, 58 L. 
Ed. 1429]. 


Me.—Carleton y. Cleveland, 92 A. 
110, 112 Me. 310; Deering v. Long 
Wharf, 25 Me. 51. 

Mass.—Knight v. Wilder, 2 Cush. 
199, 48 Am.D. 660. 

N.J.—City of Paterson v. East Jer- 
sey Water Co., 70 A. 472, 74 N.J.Ha. 
49 [aff Oe &App.) 78 A. 1134, 77 N. 
J.Eq. 58 

ee esa v.. Ford, -2 N.W. 134, 4 
NW 462, 48 Wis. 116. 


Ont.—Elliott v. Baird, 26 Grant Ch. 
549. 


96. U.S.—Mullins Lumber. Go. vy. 
Williamson & Brown Land & Lumber 
COmee to ha-wo2, oS) ©. C.Aw S92. 


Ilil.—Allott v. Wilmington Light & 
Power Co.,:123 N.E. 731, 288 Ill. 541; 
People v. Economy Light, etc., Co., 89 
N.E. 760, 241 Ill. 290 [error dism 34 
§.Ct. 978, 234 U.S. 497, 58 L.Ed. 1429]; 
Piper v. Connelly, 108 Ill. 646. 


Iowa.—Compton v. Hites, 169 N.W. 
401, 184 Iowa 1074 

Ky.—Ford v. Conch cath) 160 

S.W. 1080, 156 Ky. 428; Robinson v. 


Mich.—Bauman v. Barendregt, 231 
N.W. 70, 251 Mich. 67. 


N.J.—Western Electric Co. v. Jer- 
sey Shore Realty Co., 117 A. 398, 93 N. 
J.Eq. 587. 

N.Y.—White v. Knickerbocker Ice 
Gol,..1'72) NB 452, 3254" NeY., 2o2y 74 
A.L.R. 591; Stewart v. Turney, 142 
INSERT 4372311, IN Xeebdids, ole Ava sk onto Or 
Fulton. L. H. & P. Co. v. N. Y., 94 N.E. 
199, 200 N.Y. 400, 37 L.R:A.N.S. 307; 
Lawrence v. Whitney, 22 N.E. 174, 
115 N.Y. 410, 5 L.R.A. 417. 

Pa.—Klingensmith v. Ground, 5 
Watts 458. 

Va.—Jennings v. Marston, 92 S.E 
821, 121 Va79. 

W.Va.—Carter v. Chesapeake, etc., 
R. Co., 26 W.Va. 644, 53 Am.R. 116; 
Camden v. Creel, 4 W.Va. 365. 

Eng.—Tilbury v. Silva, 45 Ch.D. 
98; Crossley v. Lightowler, L.R. 3 
Eq. 279; Dwyer v. Rich, Ir.R. 4 C.L. 
424; Lord v. Sydney, 12 Moore P.C. 
473, 14 Reprint 472. 

Can.—Massawippi Valley R. Co. v. 
Reed, 33 Can.S.C, 457; MacLaren v. 
Atty.-Gen. for Quebec, [1914] A.C. 
258. 

Ons.—Re Trent Valley Canal, 12 
Ont. 153; Kirchhoffer v. Stanbury, 25 
Grant Ch. 413; Ross v. Portsmouth, 
i UC CoP. 19535, Kains-iv., Turville, 
32 U.C.Q.B. 17; In re McDonough, 30 
U.C.Q.B. 288. 


[a] Effect of origin or nature of 
title-—The application of the princi- 
ple of the text does not depend in any 
way on the nature or origin of the 
title of the grantor. Provided the 
land on the banks and the bed of the 
river belong alike to the grantor and 
are alike alienable by him, the prin- 
ciple applies. MacLaren v. Atty.-Gen. 
for Quebec, [1914] A.C. 258. 


97. Mullins Lumber Co. v. Wil- 
liamson & Brown Land & Lumber Co., 
246 Hy 232," 158 CCA] 392. 


98. Wisenhart v. City and County 
of Denver, 150 P. 729, 27 Colo.App. 
470 [aff 170 P..1179, 64 Colo. 141]. 

Effect of particular calls on loca- 
veces boundary see Boundaries §§ 
77-81. 

99. Mullins Lumber Co. v. Wil- 
liamson & Brown Land & Lumber 
Co., 246 F. 232, 158 C.C.A, 392. 


1. Mullins Lumber Co. v. William- 


supra. 


2. Devonshire v. Pattinson, 20 Q. 
B.D. 2638; Micklethwait v. Newlay 
Bridge Co., 33 Ch.D. 133. 


\ 

3. Mullins Lumber Co. v. William- 

son & Brown Land & Lumber Co., 246 
EN 1232; 2584 C. CAS 392) 


4. People v. Economy Light, etc., 
Co., 89 N.H. 760, 241 Til. 290° [error 
dism 34 S.Ct. 973, 234 U.S. 497, 58 L. 
Ed. 1429]; Kerr v. Fee, 161 N.W. 545, 
179 Iowa 1097; White v. Knicker- 
bocker Ice Co., 172 N.E. 452, 254 N.Y. 
152, 74 A.LR. 591: Stewartive. Wu 
ney, L420" NE, s43T eloe Neva Lieeod 
‘ Jennings Vis Marston, 92 
S.E. 821, L2TaVian 209s 


fa] Plain and express words pre- 
ferred.—Restriction, excepting land 
under water from conveyance of ad- 


jacent land, should be framed in very 


plain and express words.. White v. 
Knickerbocker Ice Co., 254 N.Y. 152, 
172 N.B. 452, 74 A.L.R. 591. 


[b] Presumption conclusive.— 
Where riparian owners on a nonnavi- 
gable stream own to the middle of 
the stream, and convey by a deed 
calling for the stream as a boundar V5 
they are conclusively presumed in 
law to convey to the middle, unless 
they exvressly exclude that presump- 
tion by words in the conveyance. 
eae v. Marston, 92 S.E. 821, 121 

Eee if 


5. White v. Knickerbocker Ice Co., 
supra; Stewart v. Turney, 142 N.E. 
437, 237 N.Y. 117, 31 A.L.R. 960. 


[a] Description held to exclude 
bed.— Where a description in a deed 
commenced at an established point 
and ran around by courses and dis- 
tances, one course in fact bordering 
ona river, but the river was not men- 
tioned in the description and the deed 
did not purport to convey more than 
the lot described, the grantee did not 
take title to land under water. Carde- 
coe v. Cleveland, 92 A. 110, 112 Me. 


6. Robinson v. Wells, 135 S.W. 317, 
142 Ky. 800; Penrod v. Bruce, 61 S.W. 
1, 22 Kyi. 1697. 


7. Denver v. Pearce, 22 P. 774, 13 
Colo. 383, 6 L.R.A. 541; Bisenhart Vv. 
City and County of Denver, 150 \P. 
729, 27 Colo.App. 470 [aff 170 P. 1179, 
64 Colo. 141]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 §§ 244-246] 

i Banks. A deed to riparian land which grants the 
right to the use of the bank on both sides of the 
river for a specified distance for the purpose of ty- 
ing logs and rafts to the trees on the bank, jointly to 
the grantees and a mill site owned by another, except 
that the grantees are to have the exclusive use of 
the banks fronting on the land conveyed to them, 
does not convey the right to maintain a log boom in 
the river at a point not opposite the tract conveyed.§ 


Islands. A deed which conveys all the land cov- 
ered by the waters of a certain river in the channels 
thereof up to highwater mark does not convey a gore 
in the channel where the gore lies a little above the 
bed of the river and is covered with a timber and 
thicket growth.® 


Land devised by will. Where a testator who own- 
ed land on both sides of a stream devised that on 
each side of the stream to separate devisees, the 
boundary line is the thread of the stream as it me- 
anders and slowly shifts from time to time within its 
channel, and not the precise location of the current 
within its bed at the time the property was devised.?° 


Lease. A lease of a strip of land along the bank 
of a river with the right to remove sand and gravel 
from the river and its bank, the owner reserving 
only the right to take sand and gravel for his own 
use, is sufficient to enable the lessee to maintain tres- 
pass for the taking of sand and gravel by another.1 


Option to purchase. An option to purchase which 
ealls for all land north of a certain brook, in the ab- 
sence of express words of exclusion, calls for a con- 
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veyance to the center line of the brook.1? 


Computation of area. In some jurisdictions it is 
held that it is not usual and is not customary in 
grants to include the acreage of an adjoining stream 
as a part of the acreage of the land conveyed.*? In 
other jurisdictions, however, it is held that in com- 
puting the number of acres conveyed in a conveyance 
of land abutting on a nonnavigable stream, the sub- 


_merged land should be included.** 


A grant of water does not ordinarily convey the 
land which it covers.15 


[§ 245] (2) Alluvion. A riparian owner may, on 
a sale of the upland, reserve land added thereto by 
accretion,'® or any part of it,'7 or sell it with the 
upland,'® or he may make it the subject of a sepa- 
rate sale.t® Ordinarily, a deed conveying land by a 
description which gives a river or other body of wa- 
ter as one of its boundaries passes title to land added 
to that frontage by accretion.” If, however, the 
deed discloses on its face an intention not to convey 
land added thereto by accretion, that intention will 
control.21, A lessee is entitled to hold alluvion as 
part of the demised premises.”? 


[§ 246] b. Public Grant. The United States has 
and exercises the absolute right to grant and dispose 
of its public lands under nonnavigable waters abso- 
lutely as appurtenant to, and parts of, the adjacent 
upland.?? Ordinarily the grant by the United States 
of land containing nonnavigable streams passes title 
to their beds, unless they are expressly reserved from 


8. Bowman & Cockrell v. Dillion, 
74 S.W. 240, 24 Ky.L. 2382. 

Right to maintain boom generally 
see Logs and Logging § 118. 

9. Horton v. Niagara, Lockport & 
Ontario Power Co., 247 N.Y.S. 756, 231 
App.Div. 398. 

10. Jean v. Brentlinger, 
1139, 155 Ky. 509. 

11. Amite Gravel & Sand Co. v. 
Roseland Gravel Co., 87 So. 718, 148 
La. 704. 

12. Western Electric Co. v. Jersey 
Shore Realty Co., 117 A. 398, 93 N.J. 
Kq. 587. 

13. Fulton Light Heat, etc., Co. v. 
State, 116 N.Y.S. 1000, 62 Misc. 189, 

14. Southern Power Co. v. Cassels, 
79 S.E. 453,, 95 S.C.=465. 

15. Nostrand v. Durland, 21 Barb. 
(N.Y.) 478. 

[a] Thus a grant of a “stream and 
pond of water and saw mill thereunto 
belonging’ does not convey to the 
grantee the land covered by the wa- 
ters of the stream and pond. Nos- 
trand v. Durland, 21 Barb. (N.Y.) 478. 

16. Graham v. Knight, (Tex.Civ. 
App.) 240 S.W. 981. 

17. Graham v. Knight, supra. 


159 S.W. 


18. Graham v. Knight, supra. 

19. Graham vy. Knight, supra. 

20. U.S.—Jefferis v. East Omaha 
Land Co.,:10 S.Ct. 618,°134 U.S..178, 


33 L.Ed. 872 [aff 40 F. 386]. 

Ark.—Perry v. Sadler, 88 S.W. 832, 
76 Ark. 43. 

Cal.—Tappendorff v. Downing, 18 
P. 247, 76 Cal. 169. 

Ky.—Hunter v. Witt, 50 S.W. 985, 
2 ae < Gan Oa 

Me.—Bartlett v. Corliss, §3 Me. 287. 

Minn.—Minneapolis Trust Co. v. 
Eastman, 50 N.W. 82, 930, 47 Minn. 
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Tex.—Graham v. Knight, (Civ. 
App.) 240 S.W. 981. See Plummer vy. 
Marshall, 126 S.W. 1162, 59 Tex.Civ. 
App. 650 (holding that, where a gran- 
tee of a part of the M survey claim- 
ed the land in dispute as an accre- 
tion to his land, and subsequently 
conveyed the land in such accretion 
by metes and bounds without desig- 
nating it as a part of the M survey, 
and three years afterward he again 
transferred the land in the accretion, 
describing it as a part of the M sur- 
vey and using substantially the same 
description contained in the deed to 
him. if he owned any title to the ac- 
eretion, it came to him through the 
deed of the M survey, and title to it 
was transferred by the first deed, and 
if he never had title to the property 
is second deed passed no title there- 
to). 


W.Va.—Bowman v. Duling, 20 S.E. 
567, 39 W.Va. 619. 


Ont.—Buck v. Cobourg, ete., R. Co., 
je COs Open DLnroop Ve Coboure: 
ClCruly. CON tpn Cakes LDOd.s 


[a] In Louisiana (1) formerly it 
was the rule that, where the alluvion 
has attained a _ sufficient elevation 
above the waters to be susceptible of 
private ownership at the time of a 
sale of the land to which it had at- 
tached, it would not pass thereby un- 
less expressly mentioned; otherwise, 
if it had not attained such elevation. 
Ferriére v. New Orleans, 35 La.Ann. 
209; Barre v. New Orleans, 22 La.Ann, 
612; Dennistoun v. Walton, 8 Rob. 
211; Municipality No. 2 v. Orleans 
Cotton. Press, 18 La. 122, 36 Am.D. 
62457 sCires vw... Rightor, id, a. 140% 
Cochran v. Fort, 7 Mart.N.S. 622. (2) 
Now no express mention of batture 
or alluvial rights in a deed is neces- 
sary to convey the same to the pur- 
chaser. Meyers v. Mathis, 7 So. 605, 
42 La.Ann. 471, 21 Am.S.R. 385. See 


Rolland’s Heirs v. McCarty, 19 La. 
77 (holding that a conveyance, with- 
out any exception or reservation of 
the land with “the privileges, rights 
and pretensions which belong to it; 
and if the extent be greater than is 
mentioned, it shall be for the advan- 
tage of the purchaser,” passed title 
to all accretions present and future). 


21. Houston Bros. v. Grant, 73 So. 
284, 112 Miss. 465, Ann.Cas.1918E 243. 


[a] Ilustration.—A deed, convey- 
ing by metes and bounds a tract de- 
scribed as containing one hundred 
seventy five acres more or less, does 
not include some three hundred acres 
of accretions which had attached to 
the original tract before conveyance. 
Houston Bros. v. Grant, 73 So. 284, 
112 Miss. 465, Ann.Cas.1918E 243. 


22. Rutz v. Kehr, 29 N.B. 558, 143 
Tll. 558; Cobb v. Lavalle, 89 Ill. 331, 
31 Am.R. 91; Williams v. Baker, 41 
Md. 523. 


23. Brewer-Elliott Oil & Gas Co. 
v. U. S., 270 F. 100 [Laff 249 F. 609, and 
att a S:Ct.260,,.260) U.Sa>( GG. On yas. 
140]. 

[a] Ilustration.—Under the pat- 
ent from the United States to the 
Cherokee Nation of Dec. 1, 1838, made 
pursuant to prior treaties and convey- 
ing land expressly including within 
its boundaries both banks of the Ar- 
kansas River, and the act of June 5, 
1872, and the deed from the Cherokee 
Nation made pursuant thereto June 
14, 1883, conveying a part of such 
land to the Osage Tribe, that tribe ac- 
quired title to that part of the tract 
under the Arkansas River lying to 
the north and east of the center of the 
channel, leaving no right in the Unit- 
ed States which passed to the state of 
Oklahoma on its admission. Brewer- 
Hlhott’ Oil & Gas Co. v. U. S., 270 FB. 
100 [aff 249 F. 609, and aff 43 S.Ct. 60, 
260 U.S. 77, 67 L.Ed. 140]. 
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the grant.?* However, it is free, when disposing of 
the upland, to retain all or any part of the river 
bed,?® and whether in any particular instance it 
has retained title to the bed is a question of what 
it intended.?° If by a treaty or statute or the terms 
of its patent it has shown that it intended to restrict 
the conveyance to the upland, or to that and a part 
only of the river bed, that intention will be control- 
ling ;*7 and, if its intention be not otherwise shown, 
it will be taken to have assented that its conveyance 
should be construed and given effect in this particu- 
lar according to the law of the state in which the 
land lies.2* Where a change in the bed of a non- 
navigable river has made a part of the river bed of 
tracts of public land which were riparian upland at 
the time of the survey, a disposal of such tracts as 
if they were still upland abutting on the river at a 
time when the adjacent land, which is actually ri- 
parian, is unallotted and unsold, operates to convey 
title to the middle of the stream,?° and a subsequent 
disposal of the adjacent land which is actually ri- 
parian conveys no title to the bed;°° but a disposal 
of the land which has become riparian through the 
change in the river bed prior to the disposal of any 
portion of the river bed in front of it passes title 
to the middle of the stream.*1 


State grant. A grant by a state of real estate sit- 
uated on a watercourse is to be construed in respect 
of its extent in the same manner as a grant by a pri- 
vate person.®? Thus, where pursuant to statute a 
governor conveys to canal commissioners all the 
state’s canal property, including unsold canal lands, 
with the right to control, manage, and dispose of the 
same without restriction, the commissioners acquire 
title to the bed of a stream where it crosses canal 
lands belonging to the state and title thereto is pass- 
ed by their deed to the grantee.*? Where a state 
commissioner for the sale of lands confiscated and 
forfeited to the state, erroneously includes in his 
deed for such lands the bed of a creek, which was 
reserved to the state in the original patent, the gran- 
tee of the commissioner’s deed does not take title 
to the bed of the creek.** Where a patent issued by 
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the United States to a state of lands in a designated 
section in terms covered the entire section, but stat- 
ed as the number of acres the amount stated in the 
survey, which left out a meandered nonnavigable 
bayou or slough, a subsequent conveyance by the 
state to a county, the conveyance covering the whole 
of the section, without reservation, passed to the 
county the full title to the entire section, including 
the bayou or slough.?° 


Colonial grant. If at the time of a colonial grant 
a river running through the land granted did not oe- 
cupy the status of a navigable river, title to its bed 
passed to the patentee under the grant.*® In a pat- 
ent by the English sovereign to a political subdivi- 
sion of the colony of New York, after an extinguish- 
ment of the Indian rights, as appears by its recitals, 
there is no presumption of a reservation of anything 
within the limits of the grant which is not expressly 
mentioned;** and so a patent granting one Dutch 
mile on both north and south sides of a given point 
“at the Mohawk river by the town of Schenectady” 
included an island in the river.?® 


Canadian grant. In construing a grant of land 
where the possession of the parcel described raises 
a presumption of ownership of the land in front of it 
ad medium filum aque, it is the exclusion of that 
land which must be evidenced by the terms of the 


‘grant, and not its inclusion,?® and, if not so evi- 


denced, that land will be deemed to have been in- 
cluded in ‘the grant if the grantor had the power to 
include it.4° Henee, no description in words or by 
plan or by estimation of area is sufficient to rebut the 
presumption that land abutting on a stream carries 
with it the land ad medium filum merely because the 
verbal or graphic description describes only the land 
that abuts on the stream without indicating in any 
way that it includes land underneath the stream.*+ 
A erown grant of a named island may include sur- 
rounding marshland by a reference therein to a plan 
and survey, and to documents indicating the nature 
and extent of the prior use and occupation of the 
land making it possible to determine its bounda- 
ries, *2 


24. Piazzek v. Drainage Dist. No. 
1, of Jefferson County, 237 P. 1059, 
119 Kan. 119. 

25. Oklahoma v. Texas, 42 S.Ct. 
406, 258 U.S. 574, 66 L.Ed. 771 [mod 
den 43 S:Ct, 251; 260) Wisi 771,67 te 
Ed. 476]. 


26. Oklahoma vy. Texas, supra. 
27. Oklahoma v. Texas, supra, 
[a] Indian lands.—Act June 6, 


1900 § 6, and Act June 6, 1906, and 
the amendments thereof disposing of 
the tribal lands belonging to Okla- 
homa Indians north of the middle of 
the main channel of the Red River 
manifested an intention to convey 
with the riparian uplands the bed 
of the stream to the middle of the 
main channel, but not the southerly 
half of the river bed. Oklahoma v. 
Texas, 42 S.Ct. 406, 258 U.S. 574, 66 
L.Ed. 771 [mod den 43 S.Ct. 251, 260 
U.S. 711, 67 L.Ed. 476]. 


28. Oklahoma v. Texas, supra. 


[a] Indian lands.—The rule ap- 
plies in disposing of the tribal land 
of Indians under the guardianship of 


the United States. Oklahoma _ v. 
Texas, 42 S.Ct. 406, 258 U.S. 574, 66 
L.Ed. 771 [mod den 43 S.Ct. 251, 260 
U.S. 711, 67 L.Ed. 476]. 


Law of state as controlling owner- 
oe of stream generally see supra § 
222. 

29. Oklahoma v. Texas, 42 S.Ct. 
406, 258 U.S. 574, 66 L.Ed. 771 [mod 
rst S.Ct. 251, 260 U.S. 771, 67 L.Ed. 

76]. 


30. Oklahoma v. Texas, supra. 
31. Oklahoma v. Texas, supra. 


$2. Fulton Light, Heat, ete., Co. v. 
State of N. Y., 116 °N.Y.S. 1000, 62 
Misc. 189. But see Hisenhart v. City 
and County of Denver, 150 P. 729, 27 
Colo.App. 470 [aff 170 P. 1179, 64 Colo. 
141] (holding that the court should 
not construe a conveyance to town- 
site lots as conveying riparian lands 
on which defendant city had built ex- 
pensive retaining walls for a torren- 
tial stream, thus disturbing public 
plans for such stream’s control, un- 
less plaintiff showed some clear legal 
or equitable right). 


33. People v. Economy Light & 
Power Co., 89 N.E. 760, 241 Ill. 290 
[error dism 34 S.Ct. 973, 234 U.S. 497, 
58 L.Ed. 1429]. 

34. Whitehall Water Power Co. v. 
Atlantic, Gulf & Pacific Co., 145 N.Y. 
S. 567, 160 App.Div. 208 [aff 116 N.E. 
864, 221 N.Y. 42]. 

35. State v. Livingston, 145 N.W. 
91, 164 Iowa 31. 

36. Lewis v. City of Utica, 145 N. 
Y.S. 346, 159 App.Div. 160 [aff 111 N: 
Ky A468, 217 NOY. L62y° = 

37. Haselo v. State, 175 N.Y.S. 850, 
187 App.Div. 804. 

38. Haselo v. State, supra. 


‘39. MacLaren vy. Atty.-Gen. 
Quebec, [1914] A.C. 258. 


40. MacLaren vy. Atty.-Gen. for 
Quebec, supra. 

41. MacLaren vy. 
Quebec, Supra. ° 


42. Bartlet v. Delaney, 29 Ont.L. 
426, 17 Dom.L.R. 500 [rev 27 Ont.L. 
594, 11 Dom.L.R. 584]. 


for 


Atty.-Gen. for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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III. SUBTERRANEAN AND PERCOLATING WATERS4? 


[By S. Boyp Daruine] 


[§ 247] A. History, Definitions, and Nature. 
subject of underground waters is comparatively 
modern, what has” been said to be the’ first English 
ease having been decided in 1840.44 From this Eng- 
lish source has grown a common-law system of con- 
flicting rules and doctrines, explained. by the diver- 
sified physical features and characters of the differ- 
ent states, and their peculiarities of climate, soil, 
density of population, and available water supply.*® 
In the absence of statutory regulations or private 
agreements, all subterranean waters are regarded, in 
contemplation of law, as either flowing or percolat- 
ing. The former consists of waters whose courses are 
well-defined and reasonably ascertainable and whose 
existence is not of a temporary or ephemeral char- 
acter.*® The term “percolating waters” includes all 
waters which pass through the ground beneath the 
surface of the earth without a definite channel and 
not shown to be supplied by a definite flowing 
stream.** 


The | 


waters which are slowly infiltrating through the 
soilt® or they may be waters seeping through the 
banks or bed of a stream which have so far left the 
bed and other waters as to have lost their charac- 
ter as part of its flow.4® The fact that underground 
waters may at places come together so as to form 
veins or rivulets,°® or even underground channels, 
so long as they are unknown and undiscoverable ex- 
cept by excavation,®! does not destroy their char- 
acter as percolating waters; nor do waters cease to 
be regarded as percolating merely because they reach 
the same outlet.°? On the other hand, waters in an 
underground stratum are not percolating in the 
common-law sense of the term where they are in 
such immediate connection with the surface stream 
as to make them part of the stream,°®’ although the 
line between waters which are percolating in the 
common-law sense and subterranean waters, not per- 
colating, which support and uphold a stream, may be 
difficult to fix in a particular case;*°* nor is the rule 


43. Percolations of subsurface wa- 
ter distinguished from stream see 
Stream § 2 note 53 [a]. 

44. Prickson v. Crookston Water- 
works, Bog 0. Cosi 11 NW. 3894, 100 
Minn. 481. 

[a] Early history.—The first Eng- 
lish case dealing with underground 
waters (Hammond y. Hall, 10 Sim. 
551, 59 Reprint 729), was decided in 
1840. The leading case on the sub- 
ject is Acton v. Blundell, 12 M. & 
W. 324, 152 Reprint 1223, decided in 
the Exchequer Chamber in 18438. In 
1857 was decided the controlling case 
of Chasemore y. Richards, 2 H.&N. 
168, 157 Reprint 71, holding that the 
principles which regulated the rights 
of owners of land with respect to 
water flowing in known and defined 
channels, whether upon or below the 
surface of the ground, do not apply 
to underground water which merely 
percolates through strata in unknown 
channels. Erickson v. Crookston Wa- 
terworks, P&L Coys NOW 24391; 
100 Minn. 481. 


[b] SBarlier references and author- 
ities.— While it is generally regarded 
that the source of our law of under- 
ground waters is as stated in supra 
text and note, there are earlier refer- 
ences and authorities, both in the civil 
and common law, and some American 
eases, antedating Hammond v. Hall, 
10 Sim. 551, 59 Reprint 729 and Acton 
v. Blundell, 12 M.&W. 324, 152 Re- 
print 1228. These early authorities 
are collated by Lewis, C. J., in the 
leading case of Wheatley v. Baugh, 
25 Pa. 528, 64 Am.D. 721. 


45. See Montecito Valley Water 
C6. *y. City of ‘Santa. Barbara, Tis P. 
1113, 144 Cal. 578, (584. 


“The main question which this 
court was called upon to consider, 
and did consider and decide, was 
whether the common-law doctrine of 
absolute ownership in percolating 
water, the cujus golum doctrine, was 
or was not, under the peculiar condi- 
tions existing in this state, subject 
to just limitation under the doctrine 
of sic utere tuo, and this court, rec- 
ognizing the inevitable injury that 
must be worked to private interests 
whichever rule should be held to ap- 
ply, after much deliberation decided 
that however differently the rule 
might be declared in states and coun- 
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Pereolating waters may be either rain 


tries well and regularly supplied by 
rainfalls, in this state, with its great 
arid stretches, its seasons of drought, 
and its irregular meteoric water sup- 
ply, percolating waters, when cir- 
cumstances of hardship or injury 
should be presented in some partic- 
ular case, must be held under the rule 
and doctrine of sic utere.’’ Monteci- 
to Valley Water Co. v. City of Santa 
Barbara, supra. 

46. Hathorn v. Dr. Strong’s Sara- 
toga Springs Sanitarium, 106 N.Y.S. 
553, 554, 55 Mise. 445; Hayes v. Ad- 
ams, 218 P, 933, 109 Or. 51. 


[a] Elsewhere defined as ‘“‘A con- 
stant stream, however small, flowing 
in a definite channel, with bed and 
banks, whether above or below the 
earth’s surface. But to render 
a subsurface stream subject to the 
rules of law applicable to surface wa- 
ter courses, the existence and loca- 
tion of such stream must be reason- 
ably ascertainable from the surface 
of the earth without excavation.” 
Hayes v. Adams, 218 P. 933, 935, 109 
Oe os 

47. FKla.—Tampa Waterworks Co. 
VeuGuinet20) (SO. 0730) alan, bioGm bo 
Am.S.R. 262, 33 L.R.A.N.S. 376. 

Iowa.—Barclay v. Abraham, 96 N. 
W. 1080, 121 Iowa 619, 100 Am.S.R. 
865, 64 L.R.A. 255. 

Miss.—Clarke County v. Mississippi 
Lumber Co., 31 So. 905, 80 Miss. 535. 

Nev.—Mosier v. Caldwell, 7 Nev. 
363. 

N.Y.—Hathorn v. Dr. Strong’s Sar- 


atoga Springs Sanitarium, 106 N.Y. 
S. 553, 55 Misc. 445. 
Ohio. Sells, 9 


Ohio S.&C.P. 106, 6 Ohio N.P. 64. 


Pa.—Williams v. Ladew, 29 A. 54, 
161) Pa. 283, 41-Am.S.R. 891. 

S.D.—Deadwood Cent. R. Co. v. 
Barker, 86 N.W. 619, 14 S.D. 558. 

Utah.—Herriman Irr. Co. v. Keel, 
69. BP. 719,-725, 25 Utah 96. 

W.Va.—Pence v. Carney, 52 
702, 58 W.Va. 296, 112 Am.S.R. 
6 L.R.A.N.S. 266. 


Eng.—Ewart v. Belfast Poor Law 
Guardians, L.R. 9 Ir. 172; Chasemore 


S.H. 
963, 


v. Richards, 7 H.L.Cas. 349, 11 Re- 
print 140. 
[a] Other definitions.—(1) ‘Those 


which ooze, seep, or filter through the 
soil beneath the surface, without a 
defined channel, or in a course that 
is unknown and not discoverable from 
surface indications without excava- 
tion for that purpose.” Clinchfield 
Coal Corp. v. Compton, 139 S.E. 308, 
148 Va. 437,°446, 55° ALR. 1376.) (2) 
“Vagrant, wandering drops moving 
by gravity in any and every direc- 
tion along the line of least resist- 
ance.” Los Angeles v. Hunter, 105 
Pi 755, LG Cal. 603; 60% 4(3)n Ads 
waters that seep and percolate are so 
regarded because practically they 
constitute themselves parts of the 
substance in which they exist or 
through which they pass. When 
found in land they may not be dis- 


tinguished in law from the land.” 
Hidemiller v. Keystone Coal and 
Coke 'Co.,!-15 “Pa. Dist.&Coj > 759. V65- 


(4) “These waters are almost invari- 
ably found in permeable material of 
more or less density, in such as sand, 
gravel, and boulders intermixed, in 
which the water will move readily by 
the force of gravity.” City of San 
Bernardino vy. City of Riverside, 198 
Pits 418i Looe eatle ve 


48. Montecito Valley Water Co. v. 
City of Santa Barbara, 77 P. 1113, 144 
Cal. 578; Vineland Irr. Dist. v. Azusa 
Irr. Co. 58a es 1057, 126 Cal. 486, 46 
L.R.A. 820. 


' 49, 8 aoe Valley Water Co. v. 
City of Santa Barbara, 77 P. 1118, 144 
Cal. 578; Vineland Irr. Dist. v. Azusa 
Irr., Co.,°58 PB. 1067, 126 Cal. 48659 46 
L.R.A. 820. 


50. Clinchfield Coal 
v. Compton, 139 S.E. 
55 ADAIR. 1376: 


51. Lybe’s Appeal, 
630, 51 Am.R. 542. 


52. Wheelock v. Jacobs, 40 A. 41, 
TOM tah 6250 164s 6:0 Am.S.R. 659, 43 
L.R.A. 105. 


53. Hudson v. Dailey, 105 P. 748, 
156 Cal. 617; Los Angeles v. Hunter, 
TO Sed Sy ays 156 Cal. 603; Los Angeles 
Vv. Pomeroy, 57° PRP. 585, 124 Call 597 
error. idism 23 -S:Ct. 395 18S wess 
314, 47 L.Ed. 487, 63 L.R.A. 471]; 
Buckers Irr. Mill, etc., Co. v. Farmers’ 
Independent Ditch Co., 122 eFO SS 
Colo. 62. 


54 Hudson yv. Dailey, 105 P. 748, 
156°Cal. 617. 


Corporation 
308, 148 Va. 437, 


106 Pa. 626, 


834 [67 C.J.) 


which regards percolating water as a part of the 
land applicable to continuous subterranean waters 
permeating horizontally throughout a basin between 
upper and lower impervious strata.°> Where a 
stream sinks into the ground, pursues a subterranean 
course for some distance, and then emerges again, 
the part beneath the surface is not percolating wa- 
ter.°® 


[§ 248] B. Presumptions as to Nature.®? All un- 
derground waters are presumed to be percolating, 
and, to take them out of the rule with regard to such 
waters, the existence and course of a permanent chan- 
nel must be clearly shown.° 


[§ 249] C. Rights—1. General Rule—a. Flowing 
Waters in General. Where a subterranean stream 
flows in a distinct, permanent, well-known and de- 
fined channel, it is governed by the same rules as ap- 
ply to a natural watercourse on the surface, and the 
owners of land beneath which it flows have the same 
rights with respect to it as riparian proprietors have 
with respect to a stream on the surface,°® condition- 
ed on the water coming to his land in‘a natural flow 
regardless of whether or not it 1s under pressure.®° 
Also the rule as to riparian rights of owners on a 
natural watercourse on the surface®! extends to wa- 
ters in the soil, sand, and gravel composing the bed 
of the stream to the extent necessary to supply and 


55. See infra § 252. 

56. Saddier v. Lee, 
Am.R. 62; Strait v. Brown, 16 
317, 40 Am.R. 497. 

57. Burden of proof see 
266 


66 Ga. 45, 42 
eye tLe 
infra. § Be? 558; 


58. Ala.—Shahan v. Brown, 60 So. 
891, 179 Ala. 425, 43 L.R.A.N.S. 792. 
Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369 


S.R. 262, 33 
66 Ga. 45. 
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fer, 82) P.. 64, 147 ‘Cal va4b4- 
irr: Dist. v. Azusa Irn (Co: 538° Ps 1057; 
126 Cal. 486, 46 L.R.A.N.S. 820; 
10 BP. 409, °69 Cal. 
Hale v. McLea, 


Fla.—Tampa Waterworks 
Cline, 20 So. 780, 37. Fla. 586, 53 Am. 
L.R.A. 376. 


Ga.—Saddler v. Lee, 


Ind.—Hebron Gravel Road Co. v. 


[§§ 247-250 


support the surface stream in its natural state,°? 
to waters in a valley basin in intimate contact with, 
and moving in the same direction and to the same 
outlet as, the river which drains the valley,®? and 
to large bodies of underground water located in well- 
defined strata.°4~ Once a subterranean stream is 
known to exist, the presumption is that it has a fix- 
ed and definite course and channel through which it 
flows and which varies only with the erosion which 
the water produces,*® and, where the facts indicate 
that the stream has not followed the course alleged, 
the presumption is that it does not, and the burden to 
prove that it does lies on the party making the alle- 
gation.*® There is no presumption that subsurface 
waters are tributary to any stream,°‘ rather, the 
presumption is against it in the absence of evidence 
that they are tributary,°® and the fact that perco- 
lating waters are within the watershed of a certain 
stream is no proof in itself that they ever find their 
way into such stream.*® <A statute declaring the wa- 
ters of underground streams, channels, artesian ba- 
sins, reservoirs, and lakes, the boundaries of which 
may be reasonably ascertained by scientific investi- 
gations or surface indications, to belong to the pub- 
lie, is not subversive of vested rights of owners of 
lands overlying such waters, since it is declaratory 
of existing law.*° 


[§ 250] b. Percolating Waters in General. In the 


ter can be the subject of, riparian 
rights only when flowing in defined 
and known channels. “Defined’”’ 
means a contracted and bounded chan- 
nel, although the course of the stream 
may be undefined by human knowl- 
edge. “Known” means the knowl- 
edge, by reasonable inference from 
existing and observed facts in the 
natural or preéxisting condition of 
the surface of the ground. “Known” 
in this rule of law is not synonymous 
with “visible,” nor is it restricted to 


Vineland 
Cross 
217,58 
bo Cal 


Come; 


42 Am.R. 62, 


[mod and reh den 7 P.(2d) 254]. 

Cal.—Arroyo Ditch & Water Co. v. 
Baldwin, 100 P. 874, 155 Cal. 280. 

, Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am.S. 
i. vos, poo, lak: A346; 

Iowa.—De Bok vy. Doak, 176 N.W. 
631, 188 Iowa 597; Barclay v. Abra- 
hitm, 96 N.W. 1080, 121 Iowa 619, 100 
Am.S.R. 365, 64 L.R.A. 255. 


Md.—Western Maryland R. 
Martin, 73 A. 267,110 Md. 554. 
Miss.—Clarke County v. Mississippi 
Lumber Co., 31 So. 905, 80 Miss. 535. 


Commy:. 


N.Y.—Flanigan v. State, 183 N.Y.S. 


934, 113 Mise. 91. 

Ohio.—Logan Gas Co. v. Glasgo, 170 
N.E. 874, 122 Ohio St. 126; Wyandot 
Club v. Sells, 9 Ohio S.&C.P. 106, 6 
Ohio N.P. 64. 

Or.—Taylor v. Welch, 6 Or. 

S.D.—Madison v. Rapid City, 
N.W. 288. 

Tex.—Texas Co. v. Burkett, 296 S. 


Wieecwow lan Lex G6. 54) AR: “130%, 
[aff (Civ.App.) 255 S.W. 763]. 

W.Va.—Pence v. Carney, 52 S.E. 
702, 58 W.Va. 296, 112 Am.S.R. 968, 
6 L.R.A.N.S. 266. 

Wis.—Huber v. Merkel, 94 N.W. 354, 
117) Wis. 350, 62° ERA, 589, 98 Am, 
S.R. 933. 


59. Cal.—Miller v. Bay Cities Wa- 


198. 
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tere@om OV nbs duo Lode Cal legion nai 
L.R.ALN.S.. 7723) “Hudson v.. Dailey, 
105 P. 748, 156 Cal. 617; Cave v. Ty- 


Harvey, 90 Ind. 192, 46 Am.R. 199. 


Iowa.—Barclay v. Abraham, 96 N. 
W. 1080, 121 Iowa 619, 100 Am.S.R. 
365, 64 L.R.A. 255; Burroughs v. Sa- 
terlee, 25 N.W. 808, 67 Iowa 396, 56 
Am.R. 350. 


Md.—Western Maryland R. Co. v. 
Martin, 73 A. 267, 110 Md. 554; Wash- 
ington County Water Co. v. Garver, 
46 A. 979, 91 Md..398. 


Nev.—Strait v. Brown, 16 Nev: 317, 
40 Am.R. 497; Brown v. Ashley, 16 
Nev. 311. 


N.Y.—Bloodgood vy. Ayers, 15 N.E. 
433, 108 N.Y. 400, 2 Am.S.R. 443; Ma- 
han v. Brown, 13 Wend. 261, 28 Am. 
D. 461; Smith v. Adams, 6 Paige 435 
[mod on other grounds 24 Wend. 585]. 


Ohio.—-Frazier vy. Brown, 12 Ohio 
St. 294; Wyandot Club v. Sells, 9 Ohio 
S.&C.P. 106, 6 Ohio N.P. 64. 


Or.—Taylor v. Welch, 6 Or. 198. 


Pa.—Haldeman y. Bruckhart, 45 Pa. 
514, 84 Am.D. 511; Whetstone v. Bow- 
ser, 29 Pa. 59; Wheatley v. Baugh, 25 
Pa. 528, 64 Am.D. 721. 


Utah.—Herriman Irr. Co. v. Butter- 
field Min., etc., Co., 57 P. 587, 19 Utah 
453, 51 L.R.A. 930. 


Eng.—Dickinson yv. Grand Junction 
Canal Co., 7 Exch. 282; Chasemore y. 
Richards, 2 H.&N. 186, 157 Reprint 
cage 7 H.L.Cas. 349, 11 Reprint 

[a] Meaning of “defined and 
known. channel.’’—Subterranean wa- 


knowledge derived from exposure of > 


the channel by excavation. Black v. 
Ballymena Com’rs, L.R. 17 Ir. 459. 


[b] Stream flowing in mining tun- 
nel.—The rule against the unlawful 
diversion of a subterranean stream 
flowing in a known and defined chan- 
nel applies to a stream found in a 
tunnel excavated for mining purpos- 
es. Cole Silver Min. Co. v. Virginia, 
ete., Water Co., 6 F.Cas.No. 2,989, 1 
Sawy. 470. 

60. Miller v. Bay Cities Water Co., 
ue Pyar, 157 Cal1256,. 27 sR AUN. S: 

61. See supra §§ 12, 13. 

62. City of San Bernardino v. City 
of Riverside, 198 P. 784, 186 Cal. 7; 
Verdugo Canon Water Co. v. Verdu- 
go, 93' P. 1021, 152 Cal. 655; Vineland 
Irrigating Dist. v. Azusa Irrigating 
Co:, 58 RP. 1057, 126 Cal” 486, 46) E.R: 
A. 820. 

63. 


Los Angeles v. Pomeroy, 57 P. 
585, 


124 Cal. 597. 
64. See infra § 252. 


65. Nourse v. Andrews, 255 S.W. 
84, 200 Ky. 467. 


66. Nourse v. Andrews, supra. 


67. Ryan y. Quinlan, 124 P. 512, 
45 Mont. 521, 


68. Ryan v. Quinlan, supra. 
69. Ryan v, Quinlan, supra. 


70. Yeo v. Tweedy, 286 P. 970, 34 
N.M. 611. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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absence of express contract or positive legislation 
pertinent and contrary thereto,’! percolating water 
existing in the earth is regarded as a part of the soil 
in which the person owning the land has a property 
right,*? subject, however, to the law governing its use 
in force in the particular state where the water is 
loecated;7*° nor does the law recognize any such thing 
as a prescriptive right to the benefit of waters perco- 
lating or flowing subterraneously through the land 
of another.?# The right is limited to waters that per- 
colate through the ani from natural eauses,’® and if 
percolating waters escape naturally to other lands 
the title of the former owner is gone;7* but the law 
does not vest in a landowner a right to a continuance 


71. In re Miami Conservancy Dis- 
trict, 25 Ohio N.P.N.S. 325. 


[a] Conservancy law of Ohio is 
construed not to allow recovery of 
damages for loss of percolating wa- 
ters. In re Miami Conservancy Dis- 
trict, 25 Ohio N.P.N.S. 325. 


[b] Statute subjecting public wa- 
ters to distribution by the territorial 
engineer under a permit system has 
no application to percolating waters 
from an unknown source. WVander- 
work v. Hewes, 119 P. 567, 15 N.M. 
439; Hunt v. Laramie, 181 P. 137, 26 
Wyo. 160. 

[c] Statute requiring permit from 
the government before an owner may 
dig an artesian or ordinary well, tap- 
ping water that percolates, is an un- 
constitutional interference with the 
owner’s private property. St. Ger- 
main Irrigating Co. v. Hawthorne 
Ditch Co., 143 N.W. 1135, 32 S.D. 313; 
St. Germain Irrigating Ditch Co. v. 
Hawthorne Ditch Co., 148 N.W. 124, 
32 S.D., 260. 


72. Ariz.—Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., 4 P.(2d) 
369 [mod on other grounds and reh 
den 7 P.(2d) 254]. 


Conn.—Roath v. Driscoll, 20 Conn. 
533, 52 Am.D. 352. 


Fla.—Robertson v. Brooksville & 
I. Ry., 129 So. 582, 100 Fla. 195. 


Idaho.—_Nampa & Meridian Irr. 
Dist. v. Petrie, 223 P. 531, 37 Idaho 
45: Public Utilities Commission v. 
Natatorium Co., 211 P. 533, 36 Idaho 
287. 

Ky.—Nourse v. Andrews, 255 S.W. 
84, 200 Ky. 467. 

Me.—Chase v. 
175, 16 Am.R. 419. 

Md.—wWestern Maryland R. Co. v. 
Martin, 73 A. 267, 110 Md. 554. 

Mont.—Ryan v. Quinlan, 124 P. 512, 
45 Mont. 521. 


Neyv.—Mosier v. Caldwell, 
363. 

N.M.—Vanderwork v. Hewes, 110 P. 
567, 15 N.M. 439. 

N.Y.—Bloodgood v. Ayers, 15 N.E. 
483, 108 N.Y. 400, 2° Am.S:'R. 443; 
Merrick Water Co. v. Brooklyn, 53 
N.Y.S. 10, 32 App.Div. 454 [aff 55 N. 
E. 1097, 160 N.Y. 6571; Delhi v. You- 
mans, 50 Barb. 316 faff 45, N.Y. 362, 
6 Am.R. 100]; Flanigan v. State, 183 
N.Y.S.. 934, 113 Misc. 91. 

Ohio.—Logan Gas Co, v. Glasgo, 
170 N.E. 874, 122 Ohio St. 126; Frazier 
v. Brown, 12 Ohio St. 294; Dissette v. 
Lowrie, 9 Ohio S.&C.P. 545, 6 Ohio 
N.P. 392; Wyandot Club v. Sells, 9 
Ohio S.&C.P. 106, 6 Ohio N.P. 64; In 
re Miami Conservancy District, 25 
Ohio N.P.N.S. 325. 

Or.—Taylor v. Welch, 6 Or. 198. 


Pa.—Brown vy. Kistler, 42 A. 885, 


Silverstone, 62 Me. 


7 Nev. 
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190 Pa. 499; Williams v. Ladew, 29 A. 
54,161 Pa. 283, 41 Am.S.R. 891; Lybe’s 
Appeal, 106 Pa. 626, 51 Am.R. 542; 
Haldeman v. Bruckhart, 45 Pa. 514, 84 
Am.D, 511. 

Tex.—Texas Co. v. Burkett, (Civ. 
App.) 255 S.W. 763 [aff 296 S.W. 2738, 
117 ‘Tex. 16, 54 A. LAR: 139715) Farb v. 
Theis, (Civ.App.) 250 S.W. 290. 

Utah.—Horne y. Utah Oil Refining 
€o., 202 P. 815, 59 Utah 279, 31 A.L.R. 
883; Herriman Irr. Co. v. Keel, 69 P. 
719, 25 Utah 96; Willow Creek Irr. Co. 
v. Michaelson, 60 P. 943, 21 Utah 248, 
81 Am.S.R. 687, 51 L.R.A.N.S. 280. 

Vt.—Fire Dist. No. 1 v. Granite- 
ville Spring Water Co., 152 A. 42, 103 
Vt. 89; Wheelock v. Jacobs, 40 A. 41, 
70 Vt. 162, 67 Am.S-R. 659, 43 L.R.A. 
105; Chatfield v. Wilson, 28 Vt. 49. 

Eng.—McNab v.' Robertson, [1897] 
A. C. 129; Popplewell v. Hodkinson, L. 
R. 4 Exch. 248; Dickinson v. Grand 
Junction, ,;CanalCo., .7 Exeh... 282% 
Chasemore y. Richards, 7 H.1L.Cas. 
349, 11 Reprint 140; Acton v. Blundell, 
13 L.J.Exch. 289. 

[a] Reason for rule.—‘‘Such wa- 
ter is not, and cannot be distinguish- 
ed from the estate itself, and of that 
proprietor has the free and absolute 
use, so that he does not directly in- 
vade that of his neighbor, or, conse- 
guently, injure his perceptible and 
elearly defined rights.”’ Mosier v. 
Caldwell, 7 Nev. 363, 367. 


73. See infra §§ 254-256. 
74. See infra § 406. 


75. Petersen v. Cache County 
Drainage Dist. No. 5, 294 P. 289, 291, 
77 Utah 256. 


“Neither the rule of reasonable use 
nor the rule of correlative rights has 
any application to percolating water 
which is the result of the landowner 
irrigating his land. The rules are 
limited in their application to such 
water as percolates through the soil 
from natural causes. If a landowner 
conveys water onto his premises by 
artificial irrigation and thereby causes 
water to percolate through his land 
and into adjoining land, the owner of 
the adjoining land does not acquire a 
vested right to have the water con- 
tinue to so percolate through his land. 
A landowner may irrigate or fail to 
irrigate his land, and, although by ir- 
rigation a benefit is conferred upon 
an adjoining landowner, such benefit 
may be withheld at pleasure. Per- 
colating water resulting from the ir- 
rigation of one’s own land may be 
recovered and used by. the owner be- 
fore it leaves his land without invad- 
ing any right of an adjoining land- 
owner.” Petersen v. Cache County 
Drainage Dist. No. 5, supra. 

76. Rock Creek Ditch & Flume Co. 
v. Miller, (Mont.) 17 P.(2d) 1074. 

77. Petersen v. ‘Cache County 
Drainage District No. 5, 294 P. 289, 77 
Utah 256. 
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of percolation from another’s land due to irrigation 
or to other artificial causes.77 


[§ 251] c. Springs.’ 
by a spring flows in a natural channel across the 
lands of several persons, the owner of the land on 
which the spring is situated has the usual rights of a 
riparian owner and no other or further rights,7® un- 
less acquired by grant or prescription;®® and a stat- 
ute which gives to the owner of land on which a 
spring arises use of water flowing therefrom, provid- 
ed he can use it on his own premises, has no appli- 
cation to a spring which is the source of a water- 
course.°t He may, however, improve and enlarge the 
spring by digging, cleaning out, curbing, and walling 


Where a stream created 


78. Use of mineral springs and 
statutory restrictions thereon see in- 
fra § 252, 

79. U.S.—Sun Co. v. 
5 3h af Us 


Cal.—Gutierrez v. Wege, 79 P. 449, 
145 Cal. 730; McClintock v. Hudson. 
74 P. 849, 141 Cal. 275; Barneich v. 
Mercy, 68 P: 589, 136 Cal. 205: Chau- 
vet v. Hill, 28 P. 1066, 93: Cal.407; 
Eckel v. Springfield Tunnel & De- 
velopment Co., 262 P. 425, 87 Cal.App. 
617; Bigelow v. Merz, 208 P. 128, 57 
Cal.App. 613. 

Colo.—Bruening v. Dorr, 47 P. 290, 
23 Colo. 195, 35 L.R.A. 640. 


Conn.—Wadsworth vy. Tillotson, 15 
Conn. 366, 39 Am.D. 391. 


Md.—Commissioners of Aberdeen v. 
Bradford, 51 A. 614, 94 Md. 670. 


Neb.—Slattery v. Dout, 237 N.W. 
301, 121 Neb. 418 [cert den 52 S.Ct. 
393, 285 U.S. 525,76 Ld. 9227. 


Or.—Boyce v. Cupper, 61 P. 642, 
SIO 2 6 

Pa.—Hopper v. Hopper, 23 A.- 321, 
146 Pa. 365; Lord v. Meadville Wa- 
ter Co., 19 A. 1007, 135 Pa. 122, 20 Am. 
S.R. 864, 8 TEA 202; Leavenworth 
yp eer Reck Water Co., 8 Kulp 


Gibson, 295 


S.D.—Madison vy. Rapid City, 246 N. 
W. 2838. 


Tex.-—Fleming v. Davis, 37 Tex. 173. 


Vt.—Fraser v. Nerney, 95 A. 501, 
SIEVE. 257. 


Wash.—Mason y. Yearwood, 108 P. 
608, 58 Wash. 276, 30 L.R.A.N.S. 1158: 
Miller v. Wheeler, 103 P. 641, 54 Wash. 
429, 23 L.R.A.N.S. 1065; Hollett v. 
Davis, 103 P. 423, 54 Wash. 326. 


W.Va.—Roberts v. Martin, 77 S.E. 
BSbs) U2) Wav ae noe 


Eng.—Dudden v. Clutton Union, 1 
H.&N. 627, 156 Reprint 1353; Bunting 
v. Hicks, 70 L.T.Rep.N.S. 456: 


[a] Rule applied.—Where riparian 
owner, entitled to use seepage water, 
permitted it to augment flow of creek, 
it was held that he might take an 
equal amount of water, less transpor- 
tation loss, from some point higher 
up creek, provided that rights of no 
one else are interfered with, and use 
such waters on any lands owned by 
him. State v. American Fruit Grow- 
ers, 2387 P. 498, 185 Wash. 156. 


{b] Spring defined see Holman v. 
Christensen, 274 P. 457, 73 Utah 389; 
and 58 C.J. p 1307. 


80. See infra §§ 406, 412. 


81. Hollett v.- Davis, 103 P. 423, 
424, 54 Wash. 326. 


“With regard to the statute, we are 
of the opinion that it has no applica- 
tion to a spring having a sufficient 
flow of water to form a water course. 
Such a stream is as inseparably an- 
nexed to the soil as is any other, and 
in consequence riparian proprietors 
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it up,5* or he may sell the water or grant the right 
to draw from the spring, subject to the rights of the 
riparian owners,** and the owner of land on which 
is situated a spring tributary to a stream, the water 
rights of which are owned by others, is entitled to 
any increase in the fiow of the spring resulting from 
its being enlarged by him.** The lower riparian pro- 
prietor is entitled to have the water flow in its course 
through his land and to use the water subject to the 
rights of riparian proprictors below him;%* but his 
rights as a lower riparian owner on a stream created 
by a spring do not entitle him to tap the spring with 
a pipe at its source,*® nor, in the absence of contract 
or easement, has he any right to go upon his neigh- 
bor’s land to repair the spring or watereourse.2* A 
spring which does not constitute the source of a wa- 
tercourse, the flow of its waste or surplus being sub- 
terranean and concealed and a matter of uncertainty 
as to direction and volume, belongs to the owner of 
the land, who may appropriate and use its entire 
flow,** subject to contract or easement rights that 
may exist in others,*® even where the waste spreads 
over the surface for some distance and onto the 
land of the adjoining owner before going under- 
ground.®°® The owner of land on which a new spring 
breaks out may make such use of the waters as he 
pleases, although the waters, if unmolested, would 
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cause a stream to flow across another’s Jand.?! 


Springs on public lands. There can no more be 
private ownership in springs located on public lands 
of the United States than.there can be private own- 
ership in the corpus of a stream of running water, 
there being but a usufructuary right, to be acquired 
by an appropriation made in the manner provided by 
law.°? 


PA 

[§ 252] d. Artesian and Other Underground Ba- 
sins.°* The general rule vesting the ownership of 
percolating waters in the owner of the land®* has 
been held not to apply to the waters of an artesian. 
basin underlying the lands of several owners®® nor to 
continuous subterranean waters permeating horizon- 
tally throughout a basin between an upper and lower 
impervious stratum,'and in which there is more or 
less movement, both perpendicular and horizontal, 
through the earth and rocks.?® 


[§ 253] 2. Nature and Extent of Use—a. Flowing 
Waters. The distinction between surface and sub- 
terranean streams with respect to their use is not 
founded on the fact of their location above or below 
ground, but on the fact of knowledge, actual or rea- 
sonably obtainable, of their existence, location, and 
course.?? The presumption, in the absence of knowl- 
edge, is that subterranean waters are percolating, 


thereon have the right to insist that 
the stream be permitted to flow as it 
is wont to flow by nature, without 
material diminution or altering, save 
where the right to divert is acquired 
by grant, prescription, or prior ap- 
propriation.” Hollett vy. Davis, supra. 

$2. Tampa Waterworks Co. wv. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, 33 L.R.A. 376; Wafile v. Por- 
ter, 61 Barb. (N.Y.) 130. 


83. Ward v. Vance, 93 Pa. 499; Har- 
wood v. West Randolph, 24 A. 97, 64 


Vt. 41; Arbuckle v. Ward, 29 Vt. 43; 
Race v. Ward, 4 EB. & B. 702, 82 H.C.L. 
702, 119 Reprint 259. 

84. Churchill v. Rose, 69 P. 416, 
136. Cal. 576, 

85. Lathrop v. Lytle, 145 N.Y.S. 


906, 84 Misc. 161. 


86. Kelly v. Nagle, 132 A. 587, 150 
Md. 125. 
$7. Lathrop v. Lytle, 145 N.Y.S. 


906, 84 Misc. 161. 

ss. Ariz.—McKenzie v. Moore, 176 
P. 568, 20- Ariz. 1. 

Cal.—Simons vy. Inyo Cerro Gordo 
Mining & Power Co.,:192 P. 144, 48 
Cal.App. 524. 

N.Y.—Bloodgood vy. Ayers, 15 N.E. 
433, 108 N.Y. 400, 2 Am.S.R. 443. 

Or.—Henrrici v. Paulson, 293 P. 424, 
134 Or. 222; David v. Brokaw, 256 P. 
186, 2d Ori 591: 

S.D.—Metcalf v. Nelson, 65 N.W. 
911,83 S.D. 37, 59 Am.S.R. 746. 

Tex.—Texas Co. v. Burkett, 296 S. 
Wheaecvon ali |Dexgel6) 54 AIR. HSioi7 
[aff (Civ.App.) 255 S.W. 763]. 

Wash.—State v. American Fruit 
Growers, 237 P. 498, 135 Wash. 156; 


Dickey v. Maddux, 93 P. 1090, 48 
Wash. 411. 
Eng.—Broadbent v. Ramsbotham, 


11 Exch. 602, 156 Reprint 971; Raw- 
stron v. Taylor, 11 Exch. 369, 156 Re- 
print $73. 

89. 
68. 


[a] Partnership spring.—Where a 


spring located on or near the dividing 
line between two landowners has been 
for a long period.of time recognized 
as a partnership spring, and verbal 
assurances have been made by each 
immediate vendor to his vendee that 
the spring was a partnership spring, 
and that the owners of both tracts 
were entitled to use the water, they 
each have a right to its use; and if 
the correct boundary line disclosed 
that it is located on one side of the 
line, the owner of the tract on the 
other side has an easement in the use 
of the spring of which he cannot be 
deprived without his consent. Roun- 
tree v. Lewis, 11 Ky.Op. 68. 


$0. Morrison v. Officer, 87 P. 896, 
48 Or. 569. 


91. Mason v. Yearwood, 108 P. 608, 
609, 58 Wash. 276, 30 L.R.A.N.S. 1158. 


“While one may have riparian 
rights in a stream even though its 
source be a spring upon the land of 
another (Hollett v. Davis, 103 P. 4283, 
54 Wash. 326; Miller v. Wheeler, 103 
P. 641, 54 Wash. 429, 238 I.R.A.N.S. 
1065), yet it must be a stream that 
was wont to flow from time immemo- 
rial. The owner of land upon which a 
new spring breaks out may make such 
use of the waters as he pleases, not- 
withstanding it would, if unmolested, 
cause a stream to flow across an- 
other’s land. Any other rule would 
make his estate involuntarily servient 
to a use to which it was not subject 
when he acquired it.” Mason v. Year- 
wood, supra. 

$2. Simons y. Inyo Cerro Gordo 
Mining & Power Co., 192 P. 144, 48 
Cal.App. 524. 

93. Underground waters in imme- 
diate connection with surface stream 
see supra § 247. 


94. See supra § 249. 
95. Cal.—Barton v. Riverside Wa- 
eye C Orel OM NES 47,910) ce ds Oa eu 09)an2 2 


WO NREASINGSt ueonle 
Hawaii.—City Mill Co. v. Honolulu 


Rountree v. Lewis, 11 Ky.Op.; Sewer & Water Commission, 30 Ha- 


wali 912, 924. 
Minn.—BHrickson vy. Crookston Wa- 


terworks, etc., Co., 117 N.W. 435, 105 
Minn. 182, 17 L.R.A.N.S. 650. 


N.M.—Eccles v. Will, 170 P. 748, 
23 N.M. 623, L.R.A.1918C 1022; Wecles 
Ven Ditto}: 16T Py (2 62 28 IN Noe See eeie 
A.1918B 126. 


N.C.—Rouse v. City of Kinston, 123 
S.BH. 482, 188 N.C. 1. 


Utah.—Horne vy. Utah Oil Refining 
Soe 202 PB. 815, 59 Utah 279, 31 A-:T.R. 
oO oO. 

“When applied, however, to an ar- 
tesian basin and to artesian wells, 
this view clearly runs counter to the 
facts. It may, or it may not, be ap- 
plicable to waters merely oozing in or 
seeping through soil, but it certainly 
is not applicable to artesian waters 
which are known to flow freely and 
rapidly through broken rock or other 
materials permitting of easy passage. 
No artesian basin is ever found, com- 
plete in itself, under and within the 
boundaries of any one person’s city 
lot. They exist usually, and the par- 
ticular basin under consideration in 
the case at bar exists, subjacent to 
large areas of land,—hundreds, and 
perhaps thousands, of acres. It can- 
not be said with any regard for the 
truth that an owner of a city lot or 
other small portion of the land over 
an artesian basin who, with a power- 
ful pump takes from his artesian well 
all of, the water that can thus be 
obtained therefrom, is thus drawing 
only water which is a part of his own 
soil or land. The water of the whole 
basin will unavoidably flow towards 
its lowest level, that is, where the 
greatest suction is being applied. To 
permit an owner of a comparatively 
small portion of the land to draw wa- 
ter therefrom without limit would be 
to permit him to take water which 
clearly was subjacent in a large de- 
gree to the property of others.” City 
Mill Co. v. Honolulu Sewer & Water 
Commission, supra. 


$6. City of San Bernardino v. City 
OF MRiversider 108 ePy 784) Looe Cal va 
Hinton v. Little, 296 P. 582, 50 Idaho 
areal 


$7. Collins y. Chartiers Valley Gas 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and the burden is on the party asserting the fact to 
show by surface indications or other means, without 
subsurface excavations, that the particwar waters 
are bodies or streams in well-defined channels.°§ 
When it has been established that the underground 
waters flow in a well-defined channel, or feed into 
and support a surface stream, or exist in basins with- 
in defined boundaries, the rules defining the rights of 
riparian owners to the use of waters in surface 
streams and lakes®® apply;! but there must be 
knowledge, not only of the existence of the stream or 
basin, but also of its location and course,” although 
knowledge by reasonable inference from existing and 
observed facts in the condition of the surface of the 
ground is sufficient,® as, for example, by surface de- 
pressions or sinks extending in a line,on either side 
of a spring,* especially where the stream itself sinks 
into the ground and reappears, its course under- 
ground being clearly marked on the surface,® or by 
the existence on the surface of a line of vegetation 
usually found nowhere except over watercourses.® 
An owner of land over an underground stream or 
spring flowing in a known channel’ may take there- 
from as much water as he needs for watering his cat- 
tle and for domestic uses,® or improve his property 
by removing the soil from the rocks over the stream 
and opening an accessible way to the water,® or use 
the water for artificial purposes if he does not inter- 
fere with the natural uses of the water by the other 
owners;!° but he is not permitted to use the stream 
in an unreasonable manner or to an unreasonable ex- 
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draining his surface water into a sink hole that emp- 
ties into the stream'! or by appropriating to his own 
uses all the water in the stream'* or more than his 
proper share as compared with the rights of oth- 
ers;1> nor may he do it indirectly by digging a well 
or ditch that draws off the water from the stream.!4 
Relief is granted to the injured owners on proof of 
substantial injury even though its extent is not 
established with absolute precision.15 An owner’s 
right to the use of water of an underground s stream 
is not enlarged by the fact that the owner is a 
city?® or has a contract to supply a city with wa- 
ter.17 However, a city may succeed to the rights of 
a pueblo under ’the Spanish or Mexican law to use 
the water for such municipal purposes as a pueblo 
enjoyed under that law.§ 


[§ 254] b. Percolating Waters—(1) English Com- 
mon-Law Doctrine. The principle underlying the 
English common-law doctrine governing the use of 
percolating waters is that the owner of the soil owns 
all that lies beneath the surface. The doctrine, as 
stated in Acton v. Blundell, the leading case on this 
subject and the first to enunciate the common-law 
rule, is that the person who owns the surface may 
dig therein, and apply all that is there found to his 
own purposes at his free will and pleasure; and if, 
in the exercise of such right, he intercepts or drains 
off the water collected from’ underground springs in 
his neiehbor’s well, this inconvenience to his neigh- 
bor falls within the description of damnum absque 
injuria, which cannot become the ground of an ac- 
tion.t® This is 


tent to the injury of other owners below, either by 


Co., 18 A. 1012, 131 Pa. 143, 6 L.R.A, 
280, 17 Am.S.R. 791. 


98. See supra § 248; infra § 266. 
99. Riparian rights in natural: 
Lakes and ponds see infra §§ 276-283. 

Watercourses see supra §§ 8-20. 


1. Cal.City of Los Angeles v. 
Hunter, 105 P. 755, 156 Cal. 603; City 
of Los Angeles v. Pomeroy, 57 P. 585, 
124 Cal. 597 [error dism 23 S.Ct. 395, 
188 U.S. 314, 47 L.Ed. 487, 63 L.R.A. 
471]; Hanson vy. McCue, 42 Cal. 303, 
10 Am.R. 299. 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 33 L.R. 
A. 376, 53 Am.S.R. 262. 


Ky.—Nourse v. Andrews, 255 S.W. 
84, 200 Ky. 467. 

Md.—Washington County Water Co. 
v. Garver, 46 A. 979, 91 Md. 398.. 


N.Y.—Delhi v. Youmans, 50 Barb. 
316. 

Or.—Hayes v. Adams, 218 P. 933, 
409 Or. 51. 

Pa.—Bair v. Palm, 16 Pa.Dist. 487. 


“Underground currents of water, 
flowing in defined channels, are known 
to exist in considerable volume, par- 
ticularly in limestene regions; and 
where their existence is shown, there 
is no doubt, either upon reason or au- 
thority, that the rules of law which 
govern the use of similar streams 
flowing upon the surface of the earth, 
are applicable to them. Such a 
stream, whether emerging or sinking, 
is in a greater or less degree a fer- 
tilizer of the land through which it 
flows. The right that it should flow 
‘ubi solebat’ comes ex jure nature, 
and no one, merely because he is the 
proprietor of the soil through which 
it passes, can claim the corpus of the 
water of the flowing stream, or inter- 
cept its natural descent to the lands 
of the proprietor below.” Hanson v. 


McCue, 42 Cal. 303,808, 10 Am.R. 299. 


2. City of Los Angeles v. Pomeroy, 
5 585, 124 Cal. 597 [error dism 23 
SCL FB 9 5yil 8S Sep ode 4 vi lend, | 42ers, 
63 L.R.A. 471]; Nourse v. Andrews, 
S.-W. 84, 200 Ky. 467. 

3. City of Los Angeles vy. Pomeroy, 
57 Bs 585, 124 Cal. 597 [error dism 23 
S:.Ct._395, 188 US. 314, 47 -L.wds 487, 
63 L.R.A. 471]; Medano Ditch Co. v. 
Adams, 68 P. 431, 29 Colo. 317; Wash- 
ington County Water Co. v. Garver, 
46 A. 979, 91 Md. 398. 

4, Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 33 L.R.A. 
376,53 Am.S.R. 262. 

5. See supra § 247. 

6. Hale v. Mclea, 53 Cal. 578. 

7. Stoner y. Patten, 63 S.E. 897, 
132 Ga. 178. 

[a] icensee of owner has no ripa- 
rian rights to the use of water of an 
underground stream. Stoner v. Pat- 
tén, 63 S.H. 897, 132 Ga. 178. 

8. Hale v. McLea, 53 Cal. 578; Red- 
man vy. Forman, 83 Ky. 214. 

9 Tampa Waterworks Co. v. Cline, 
20 So. 780, 37 Pla. 586, 33 L.R.A. 376, 
53 Am.S.R. 262. : 

10. Willis v. City of Perry, 60 N.W. 
R27 92 Lowa, 297,26 LiRiA. 124, 

11. Killian v. Killian, 57 So. 825, 
175 Ala. 224. 

12. Hale v. Mclea, 53 Cal. 578; 
Burroughs v. Saterlee, 25 N.W. 808, 
67 Iowa 396, 56 Am.R. 350. 

13. Cal—vVerdugo Canon Water 
Co. v. Verdugo, 93 P. 1021, 152 Cal. 
655. 

Colo.—Medano Ditch Co. y. Adams, 
68 P. 431; 29. Colo. 317. 

Iowa.—Willis v. City of Perry, 60 
N.W. 727, 92 Iowa 297, 26 L.R.A. 124. 


Nev.—Strait v. Brown, 16 Nev. 317, 


still the rule in England?°® and in 


40 Am.R. 497. 

Pa.—Whetstone v. Bowser, 29 Pa. 
59: 

14. Hayes v. Adams, 218 P. 933, 109 
Ors is 

15. Verdugo Canon Water Co. v. 
Verdugo,.-93 P;° 1024, 152° Gal’ 655% 
Washington County Water Co. v. Gar- 
ver, 46 A. 979, 91 Md. 398. 

16. Willis v. City of Perry, 60 N. 
W. 727, 92 Towa 297, 26 L.R.A. 124. 


17. Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586,33 L.R.A. 
376, 53 Am.S.R. 262. 


18. City of Los Angeles v. Pome- 
roy, 57 P. 585, 124 Cal. 597 [error dism 
2a .0-Ots SIS USS: TUS. ole 47) deere 
487, 68 L.R.A. 471]. 


[a] Fueblo right to water of stream 
includes the right to take all the wa- 
ter that is reasonably necessary to 
give an ample supply for the use of 
its inhabitants, and for all municipal 
purposes for which the city may re- 
quire water, including sewers, artifi- 
cial lakes, irrigation of public parks, 
ete. This right is measured by the 
necessity, and, if the needs increase 
in the future, the right will expand 
to include them; and this, although 
the population of the city is not con- 
fined to the original pueblo limits. 
City of Los Angeles v. Pomeroy, 57 P. 
585, 124 Cal..597 [error dism 23 S.Ct. 
395, 188 U.S. 314, 47 L.Ed. 487, 63 L. 
R.A. 471]. 


19. Acton y. Blundell, 
324, 152 Reprint 1223. 

20. Bradford v. Pickles, [1895] A. 
C. 587; New River Co. v. Johnson, 2 
E.&E. ‘435, 105 B.C.L. 434, 121 Reprint 
164; Chasemore v. Richards, ets lls 
Cas. 349, 11 Reprint 140. 

“The decision in Chasemore v. Rich- 
ards, 7 H.L.Cas. 349, 11 Reprint 140 
has been treated as finally settling 
the law for England, and has been 


12 M.&Ww. 
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some of the United States;?1 nor is the right of the 
owner to percolating waters in his own land under 
the English doctrine affected by a loeal act author- 
izing a company to dig and search for water in par- 
tieular lands,”? nor is the right of an owner to waters 
not artesian affected by a statute applicable only to 
The doctrine is limited, however, 
in its applieation, both in England and in America, 
by the principle which requires one to enjoy his prop- 
erty in such a manner as not to injure that of anoth- 
er,”* the statutes in some states giving to the,injured 
landowner a remedy for the loss suffered in particu- 
The English common-law rule was 
followed in the early decisions of many states which 


artesian waters.?? 


lar instances.?° 


followed or approved in numerous 
subsequent English cases.” Meeker 
v. City of East Orange, 74 A. 379, 382, 
77 N.J.Law 6238, 134 Am.S.R. 798, 25 
L.R.A.N.S. 465. 

[a] Reason for rule-—‘‘The English 
rule was of necessity based upon the 
geological conditions affecting water 
supply as they existed in England. 
The reasons for the rule lay in de- 
ductions from essentially absolute 
private rights in land, and also large- 
ly in the conception of a sound public 
policy applicable to those conditions. 
It was thought that the recognition of 
correlative rights in subterranean wa- 
ters would work mischievous results 
in curtailing improvements on land, 
would burden its use with liabilities 
which would render the exercise of le- 
gal rights extremely hazardous, and 
would result in a rule which would be 
too indefinite in itself and which the 
jJandowner would not be abie to satis- 
factorily enforce.” Erickson Vv. 
Crookston Waterworks, Power & 
Light Co., 111 N.W. 391, 100 Minn. 481, 


484, 8 L.R.A.N.S. 1250, 10, Ann.Cas. 
843. 
21. Shahan v. Brown, 60 So. 891, 


“479 Ala. 425, 48 L.R.A.N.S. 792. 


Conn.—Roath v. Driscoll, 20 Conn. 
533, 542, 52 Am.D. 352. 

D.C.—New York Continental Jewell 
Filtration Co. v. Jones, 37° App.D.C. 
511, 37 L.R.A.N.S. 198. 

Ga.—Stoner v. Patten, 63 S.E. 897, 
132 Ga. 178; Saddler v. Lee, 66 Ga. 45. 

Idaho.—Public Utilities Commis- 
sion v. Natatorium Co., 211 P. 533, 
539, 36 Idaho 287 (in which the court 
said: Uae anything to the contrary 
is to be found in Le Quime v. Cham- 
bers, 98 P. 415, 15 Idaho 405, and 
Bower V. Moorman, ge itl Exe 496, 27 
Idaho 162, Ann.Cas.1917C, 99, those 
decisions should be modified to the 
extent herein indicated’). 

Ill.— Edwards v. Haeger, 
Momo OED. 99. 

Kan.—City of Emporia v. Soden, 25 
as 588, 37 Am.R. 265. 

y.—Nourse v. Andrews, 255 S.W. 
84, 30 Ky. 467. 

Me.—Chase v. Silverstone, 
175, 16 Am.R. 419. 

Mass.—Davis v. Spaulding, 32 N.E. 
650, 157 Mass. 431, 19 L.R.A. 102. 

Miss.—Clarke County v. Mississip- 
pi Lumber Co., 31 So. 905, 80 Miss. 
535. 

Mo.—Springfield Waterworks Co. v. 
Jenkins, 62 Mo.App. 74. 

Mont.—Ryan v. Quinlan, 124 P. 512, 
45 Mont. 521. 


54 N.E. 


62 Me. 


Nev.—Mosier v. Caldwell, 7 Nev. 
363. 
Ohio.—Logan Gas Co. v.. Glasgo, 


170 N.E. 874, 122 Ohio St. 126; Fra- 
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zier v. Brown, 12 Ohio St. 294; 
andot Club v. Sells, 
106, 6 Ohio N.P. 64; 
eee District, 


Pa.—Brown v. Kistler, 42 A. 885, 
190 Pa. 499; Williams v. Ladew, 29 A. 
54, 161 Pa. 283, 41 Am.S.R. 891; Hal- 
deman v. Bruckhart, 45 Pa. 514, 84 
Am.D. 511; Wheatley v. Baugh, 25 
Pa: 528, 64 Am.D. 721. 


R.I.—Buffum v. Harris, 5 R.I. 243. 


S.D.—Metcalf v. Nelson, 65 N.W. 
911, 8 S.D. 87, 59 Am.S.R. 746. 


Mex Houston iS 2D iCsm RaeOon tv. 
East, 81 S.W. 279, 98 Tex. 146, 66 L. 
R.A. 738, 107 Am.S.R. 620; Texas Co. 
v. Burkett, (Civ.App.) 255 S.W. 763 
[aff 296 S.W. 273, 54 A,L.R;~1397]; 
uae v. Theis, (Civ.App.) 250 S.W. 


Vt.—White River Chair Co. v. Con- 
necticut River Power Co. of New 
Hampshire,. 162 A. 859, 105 Vt. 24; 
Fire Dist. No. 1 v. Graniteville Spring 
Water Co., 152 A. ff thOSa Milk 95 
Wheelock v. Jacobs, 40 A. 41, 70 Vt. 
162, 48 LAR.A. 105, 67 Am.S.R. G59); 
Minard v. Currviers i 32y AS A726. Vt. 
489; Harwood v. Benton, 32 Vt. 724; 
Chatfield v. Wilson, 28 Vt. 49, 


Va.—Heninger v. McGinnis, 108 S. 
E. 671, 131 Va. 70; Miller v. Black 
Rock Springs Imp. Co., 40 S.E. 27, 99 
Va. 747, 86 Am.S.R. 924. 

Wis.—Huber v. Merkel, 94 N.W. 
354, 117 Wis. 355, 98 Am.S.R. 933, 62 
L.R.A. 589. 


22. South Shields Waterworks Co. 
v. Cookson, 15 L.J.Exch. 315. 

23. Madison v. Rapid City, 
246 N.W. 283. 


24. Fla.—Cason v. Florida Power 
neh 76 So. 535, 74 Fla. 1, L.R.A.1918A 
0 


Wy- 
§ Ohio S:&C.P. 
In re Miami Con- 
25. Ohio N.P.N.S. 


(S.D.) 


Kan.—City of Emporia v. Soden, 
25 Kan. 588, 37 Am.R. 265 


Ky.—Kinnaird v. Standard Oil Co., 
12 S.W. 938, 89 Ky. 468, 7 L.R.A. 451, 
25 Am.S.R. 545. 


Minn.—Hrickson v. Crookston Wa- 
terworks, Power & Light Co., 111 N. 
W. 391, 100 Minn. 481, 8 L.R.A.N.S. 
1250, 10 AnnsCas. 843. 


Mo.—Springfield Waterworks Co. v. 
Jenkins, 62 Mo.App. 74. 
Ohio.—Warder v. 
Ohio, Dec. 

398. 


Pa.—-Collins v. Chartiers Valley 
Gals Comms Anal 02, Milo Ie Pampas oe 
Am.S.R. 791, 6 L.R.A. 280; Wheatley 
v. Baugh, 25 Pa. 528, 64 Am.D. T21. 


Eng.—Balard v. Tomlinson, L.R. 29 
Ch. 115. 


“The dividing line between the 
right to use one’s own, and the duty 
not to injure another’s, is one of 
great nicety and importance, and fre- 


Springfield, 9 
(Reprint) 855, 17 Ohio L.J. 
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have since modified or rejected it in favor of what 
has become known generally as the American com- 
mon-law doctrine of reasonable use,?° an adaptation 
of which, sometimes spoken of as the doctrine of cor- 
relative rights, is the law in some states where the 
available water supply is limited.?* 


[§ 255] (2) Reasonable Use Doctrine. 
states the rule of the common law followed in early 
decisions?® has given way to the doctrine of reason- 
able use limiting the right of a landowner to perco- 
lating water in his land to such an amount of water 
as may be necessary for some useful purpose in con- 
nection with the land from which it is taken,?° not 
restricting his right to use the water for any useful 


In some 


quently of difficulty.” Collins v. 
Chartiers Valley Gas Co., 18 A. 1012, 
13 Pal143, 156)" Liz Am.S.R. 791, é 
L.R.A. 280. 

[a] Unreasonable use (1) of per- 
colating waters which are tributary 
to a defined watercourse to the detri- 
ment of landowners having riparian 
rights in the watercourse is unlawful 
(Warder v. Springfield, 9 Ohio Dec. 
[Reprint] 855, 17 Ohio L.J. 398), (2) 
but whatever use the owner is mak- 
ing of the water will not be restrict- 
ed on petition of the riparian owner 
in the absence of proof that the wa- 
ters are tributary to the stream, that 
the use is unreasonable, and that it 
is diminishing the flow of the stream 
to the prejudice of the petitioner 
(Warder v. Springfield, supra). 

[b] Negligent use of percolating 
waters is unreasonable and the guilty 
owner is liable to an adjoining owner 
damaged thereby. Collins v. Char- 
tiers Valley Gas Co., 18 A. 1012, 131 
Pa. 143, 17 Am.S.R. 891, 6 L.R.A. 280. 


[e] Wuisance.-—The owner of a 
well fed by percolating waters has 
no right to use it in such a way as to 
be a nuisance to his neighbor. Bal- 
lard v. Tomlinson, 29 Ch.D. 115. See 
also Adjoining Landowners § 1. 


25. Wilson v. New Bedford, 108 
Mass. 261, 11 Am.R. 352. 


26. See infra § 255. 
27. See infra § 256. 


28. Greencastle v. Hazelett, 23 Ind. 
186; New Albany & S. R. Co. v. Peter- 
son, 14 Ind. 112; Ocean Grove Camp 
Meeting Assoc. v. Asbury Park, 3 A. 
168, 40 N.J.Eq. 447; Bloodgood v. 
Ayers, 15 N.E. 433, 108 N.Y. 400, 2 
Am.S.R. 443; Delhi v. Youmans, 45 
INDY. "eGor Pixley ve. Clark, 35 N.Y. 
520, 91 Am.D. 72. 


29. Fis 2Gas0n v. Florida Power 
ee So. 535, 74 Fla. 1, L.R.A.1918A 


Ind.—Gagnon v. French Lick 
Springs Hotel Co., 72 N.E. 849, 163 
Ind. 687, 68 L.R.A. 175. 


Minn.—Erickson v. Crookston Wa- 
terworks P. & L. Co., 111 N.W. 391, 
100 Minn. 481, 8 L.R.A.N.S. 1250. 


N.H.—Swett v. Cutts, 50 N.H. 439, 
9 Am.R. 276; - Bassett v. Salisbury 
Mfg. Co., 43 N.H. 569, 82 Am.D. 179. 


N.J.—P. Ballantine & Sons v. Pub- 
lic Service Corporation of New Jer- 
sey, 91 A. 95, 86 N.J.Law 331, L.R.A. 
1915A 369; Meeker v. East ‘Orange, 
74 A. 379, 77 N.J.Law 623, 134 Am.S. 
R. 798, 25 L.R.A.N.S. 465 [rev 70 A. 
360, 76 N.J.Law 435, and overruling 
the earlier cases]. 


N.M.—Vanderwork v. Hewes, 11 
567, 15’ N.M. 439. a 


N.Y.—Dunbar vy. Sweeney, 130 N.E. 
913, 230 N.Y. 609; People v. New. 
York Carbonic Acid Gas Co., 90 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


purpose on his own land,°° and not restricting his 
right to use it elsewhere in the absence of proof of 


injury to adjoining landowners.! 


jury is shown, the principle already referred to,®? 
which requires one to enjoy his property in such a 
manner as not to injure that of another, a reasonable 
and prudent use being the test of lawful enjoyment,?* 


applies.*# 
Sale. 


44), 196 N.Y. 421. 


N.C.—Rouse v. Kinston, 123 S.E. 
482; 188 N.C. 1, 35 A.L.R. 1208. 


W.Va.—Drummond vy. White Oak 
Fuel Co., 140 S.E. 57, 104 W.Va. 368; 
Pence v. Carney, 52 S.E. 702, 58 W.Va. 
a 112 Am.S.R. 963, 6 L.R.A.N.S. 

6. 


‘The strong trend of the later de- 
cisions is toward a qualification of 
the earlier doctrine that the land- 
owner could exercise unlimited and 
irresponsible control over  subter- 
ranean waters on his own land, with- 
out regard to the injuries which 
might thereby result to the lands of 
other proprietors in the neighborhood. 
Local conditions, the purpose for 
which the landowner excavates or 
drills holes or wells on his land, the 
use or nonuse intended to be made of 
the water, and other like circum- 
stances have come to be regarded as 
more or less infiuential in this class 
of cases, and have justly led to an 
extension of the maxim, ‘Sic utere tuo 
et alienum non laedes,’ to the rights 
of landowners over subterranean wa- 
ters, and to some abridgement of 
their supposed power to injure. their 
neighbors without benefiting them- 
selves.” Gagnon v. French Lick 
Springs Hotel Co., 72 N.E. 849, 852, 
163 Ind. 687, 68 L.R.A. 175. 


[a] Discussion of rule.—(1) “In 
general it would be impossible for a 
Jandowner to avoid disturbing the 
natural percolation or drainage, with- 
out a practical abandonment of all 
improvement or beneficial enjoyment 
of his land. Any doctrine that would 
forbid all action of a land-owner, af- 
fecting the relations as to percola- 
tion or drainage between his own and 
his neighbors’ lands, would in effect 
deprive him of his property; and so 
far from being an application of the 
maxim, ‘cujus est solum,’ etc., would 
work a general denial of effect to it. 
If A has the absolute and unqualified 
right to receive from and discharge 
into the adjoining land of B all the 
drainage and percolation, as they nat- 
urally flow between that land and his 
own, this is substantially a right toa 
use of B’s land, practically depriving 
the latter of all beneficial enjoyment 
of his property, and in effect amount- 
ing to an appropriation of it; and as 
B and the other neighboring land- 
owners must have similar rights, the 
improvement, or beneficial occupation 
of land, becomes in fact impossible, 
and property in the soil for nearly all 
useful purposes is annihilated. But 
we do not think it follows from this, 
as some recent cases have held, that 
a land-owner has the full and unlim- 
ited ownership, and the absolute and 
unqualified right of control of all wa- 
ter in or upon his land not gathered 
into natural water-courses; for the 
non-existence of an absolute right 
does not conclusively disprove the ex- 
istence of a qualified right. Nor do 
we think that the maxim cited can be 
applied to establish an unqualified 
ownership of such waters in all cas- 
es, any more properly ‘than it can be 
relied on to prove an absolute prop- 
erty in all the air within one’s 


In a number of cases it has been held to be 
an unreasonable use for a landowner to fit up his 
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Where such in- 


bounds. If the land-owner has the 
absolute and unqualified ownership 
of all such water in or upon his land, 
his neighbor, by digging or other- 
wise, has no more right to take away 
his property water than his property 
sand. If, as respects the soil, he may 
dig as he pleases, he is still in gen- 
eral limited by the rule that in dig- 
ging he must not take away his 
neighbor’s soil by effectually remov- 
ing its natural supports. If a nat- 
ural pond, of uniform depth, is equal- 
ly divided between two land-owners, 
or if they have dug a well, half on 
the land of each, it perhaps would not 
be claimed that one may pump his 
half of the pond or well dry, with 
regard to the half of his neighbor. 
But however this may be, if the wa- 
ter, not gathered into natural water- 
courses, belongs absolutely to. the 
owner of the land, because it is part 
of the soil, and for that reason only, 
it must be subject to the same law 
as the other components of the soil; 
the sand, loam and rock; which may 
not ordinarily be removed by an ad- 
jacent owner by the withdrawal of 
their natural supports; for the max- 
im from which such ownership is de- 
duced, when applied without qualifi- 
cation, as it must be to lead to this 
conclusion, allows no sound distinc- 
tion.” Bassett v. Salisbury Mfg. Co., 
Ae IN Ean DOO Dikiaye Sag Atay) Loe, (C2) 
“Upon the whole, we are convinced, 
not, only that the authority of the 
English cases is greatly weakened by 
the trend of modern decisions in this 
country, but that the reasoning upon 
which the doctrine of ‘reasonable us- 
er’ rests is better Supported upon gen- 
eral principles of law and more in 
consonance with natural justice and 
equity. We therefore adopt the lat- 
ter doctrine. This does not prevent 
the proper user by any landowner of 
the percolating waters subjacent to 
his soil in agriculture, manufactur- 
ing, irrigation, or otherwise; nor does 
it prevent any reasonable develop- 
ment of his land by mining or the 
like, although the underground water 
of neighboring proprietors may thus 
be interfered with or diverted; but 
it does prevent the withdrawal of un- 
derground waters for distribution or 
sale for uses not connected with any 
beneficial ownership or enjoyment of 
the land whence they are taken, if 
it thereby result that the owner of 
adjacent or neighboring land is in- 
terfered with in his right to the rea- 
sonable user of subsurface water up- 
on his land, or if his wells, springs, 
or streams are thereby materially 
diminished in flow, or his land is ren- 
dered so arid as to be less valuable 
for agriculture, pasturage, or other 
legitimate uses.” Meeker v. City of 
East Orange, 74 A. 379, 385, 77 N.J. 
Law 623, 134 Am.S.R. 798, 25 L.R.A. 
N.S. 465. 


30. Flanigan v. State, 
934, 113 Misc. 91. 


[a] Where percolating water is 
used exclusively on land where found, 
an adjoining owner has no right to 
the use of any of it. Vanderwork y. 
Hewes, 110 P. 567, 15 N.M. 439. 


183 N.Y.S. 


[67 C.F] 839 


well with a pump so powerful that it drains the wa-, 
ter from a neighbor’s land to his own for the purpose 
of merchandising it, either as water®® or in the 
form of ice;*° but, in the absence of special circum- 
stances justifying relief,?7 protection will not be 
given to one landowner against another where both 
are pumping the water for sale off the premises.?§ 


[§ 256] (3) Correlative 
some states, for reasons peculiarly applicable there- 
to,?® the rule of the common law, followed in the 


Rights Doctrine. In 


31. Davison v. Ann Arbor, 212 N. 
W. 81, 237 Mich. 453; Bernard v. City 
of St. Louis, 189 N.W. 891, 220 Mich. 
159; Schenk vy. City of Ann Arbor, 
163 N.W. 109, 196 Mich. 75, L.R.A. 
1917F 684, Ann.Cas.1918H 267. 


32. See supra § 254. 
33. See Adjoining Landowners § 1. 


34. De Bok v. Doak, 176 N.W. 631, 
188 Iowa 597; Bernard v. St. Louis, 
189 N.W. 891, 220 Mich. 159; Bau- 
mann v. New York, 124 N.E. 141, 227 
N.Y. 25, 8 A.L.R. 595; Forbell v. New 
York, 58 N.B. 644, 164 N.Y.-522, 51 
L.R.A. 695, 79, Am.S.R. 666; Dinger 
va York,. 86 N.Y.S. 577, 42 Misc. 


35. People v. New York Carbonic 
Acid Gas Co., 90 N.E. 441, 196 N.Y. 


421; WHathorn v. Natural ‘Carbonic 
Gas Co., 87 N.E. 504, 194 N.Y. 326, 
128 Am.S-R..555,..23) L.RACN-S. 7436) 


16 Ann.Cas. 969; Willis v. New York, 
127 N.Y.S. 699, 69 Misc. 510; Hathorn 
v. Dr. Strong’s Saratoga Springs San- 
itarium, 106 N.Y.S. 553, 55 Misc. 445; 
Westphal v. New York, 70 N.Y.S. 
1021. 34 Misc. 684. 


[a] City condemning land for 
use to supply water to its inhabitants 
must pay therefor not only the val- 
ue of the land condemned but dam- 
ages to other land of the grantor 
caused by taking of the water by the 
city for sale. Braidburn Realty Cor- 
poration v. City of Hast Orange, 153 
A. 714, 107 N.J.Law 291. 


36. Dunbar v. Sweeney, 130 N.E. 
913,230. NiY.1609. 


37. See infra §§ 257, 258. 


38. Merrick Water Co. v. Brook- 
lyn, 53 N.Y.S. 10, 32 App.Div. 454.. 


39. Katz v. Walkinshaw, 74 P. 766, 
70 PB. 663,-141 Cal. 116, 99 Am.S.R. 35, 
64 L.R.A. 236 (containing historical 
statement of, and the reasons for, 
the California law). 


“The English rule is not binding 
upon the American courts. It does 
not create rights and duties which 
American courts must recognize, as 
they would be compelled to recognize 
rights and duties created by that 
common law which is a part of the 
law of our land, like the law, for ex- 
ample, of trespass to person or prop- 
erty. The American courts are con- 
fronted with varying, and in many 
cases utterly different, geological 
conditions and problems of water 
supply. It is evident on its face that 
rules which might work well in an 
island like England might operate 
disastrously_ if indiscriminately ap- 
plied to so diversified a continent as 
this, with its varying mountainous 
regions, its well-watered plains, its 
stretches of arid land, once known 
as the ‘Great American Desert,’ and 
its differing lake regions. Nothing is 
better settled than that the funda- 
mental principles of right and jus- 
tice on which the common law is 
founded, and which its administra- 
tion is intended to promote, require 
that a different rule should be adopt- 
ed whenever it is found that, owing 
to the physical features and charac- 
ter of a state, and the peculiarities 
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early decisions,*® has been rejected and a rule adopt- 
ed that distributes the available supply of water 
among landowners entitled,*! the change in the law 
not being allowed, however, to affect the continuance 
of a use begun in goed faith when the common-law 
rule was in force, unless a need for restriction under 
the new rule has been clearly established.4? The rule 
of correlative rights, so-called, holds that the rights 
of all landowners over a common basin, saturated 
strata, or underground reservoir, are coequal or cor- 
relative, and that one landowner cannot extract more 
than his share of the water even for use on his own 
lands where the rights of others are injured there- 
by;4? nor can he claim more than his share on any 
ground of peculiar benefit to him from its use.** 
The owner’s share is determined on the basis of rea- 
sonable use under the circumstances, but “reasonable 
use,” as here used, does not mean, as in other 
states,4® a right to take all that is necessary or rea- 
sonably beneficial to the owner’s land, regardless of 
the needs of other owners, but only his reasonable 
share, if there is not enough to supply the needs of 
all;4#® but the right of an owner of land over an ar- 
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tesian basin to dig a well and take his share of the 
water is a property right of which he cannot be de- 
prived by statute without compensation.*7 Impheit 
in the doctrine is a limitation of use to the land from 
which the water is taken, if a use elsewhere would 
injuriously affect.adjoining property owners Pesca sloy inte 
if the common supply is sufficient each may take all 
he needs, either for use on his own*® or on other 
lands.°° 


[§ 257] 3. Effect of Malice. In jurisdictions fol- 
lowing the English common-law rule,*' including oth- 
er jurisdictions during the period when they, also, 
held the same doctrine,’? it has been held by some of 
the authorities that, inasmuch as the landowner has - 
an absolute right to all the percolating water he may 
procure from his land, the motive with which he 
takes and uses the water, even though he deprives 
adjoining landowners of its use, is immaterial.5% 
Other authorities limit the common-law doctrine, and 
hold that the landowner may not take percolating wa- 
ter from his own land for the malicious purpose of 
depriving the adjoining landowner of its use;°* and 
the rule applies in states which have not adopted the 


of its climate, soil, products, and wa- 
ter supply, the application of a-com- 
mon-law rule tends constantly to 
eause injustice and wrong, rather 
than the administration of justice 
and right. Katz v. Walkinshaw, 70 
PMG6S 4 PA 66 kA Cal. ello 64a. 
BA 236,599 Am:SiR, 35.4" brickson 
Vv. Crookston Waterworks, Power & 
imicht Co, tit New. 392, 100 ann: 
481, 484, 8 L.R.AN.S. 1250, 10 Ann. 
Cas. 84: 

40. Gould v. Haton, 44 P. 319, 111 
Cal. 639, 52 Am.S:R. 301; Painter v. 
Pasadena Land & Water Cons 2H0 2: 
539, 91 Cal. 74; Cross v. Kitts, LOR. 
409, 69 Cal. 217, 58 Am.R. 55 Han- 
son v. McCue, 42 Cal. 303, ta Am.R. 
299; Garns v. Rollins, 125 PB 867, 41 
‘Utah 260; Herriman Irrig. Co. Vv. 
Keel, 69 P. 719, 25 Utah 96; Willow 
Creek Irrig. Co. v. Michaelson, 60 P. 
943, 21 Utah 248, 51 L.R.A. 280, 81 
Am.S.R. 687; Crescent Min. Co. v. 
Silver King "Min. Co., 54 PRP» 244, 17 
Utah 444, 70 Am.S.R. 810; Sullivan 
v. Northern Spy Min. Co., 40 P. 709, 
11 Utah 438, 30 L.R.A. 186. 


41. See cases infra note 43. 


42. Barton v. Riverside Water Go., 
101 P. 790, 155 Cal. 509, 23 L.R.A.N.S. 
331 (holding that, where a water com- 
pany had been diverting a certain 
amount of water from the wash of an 

‘artesian basin continuously for fifteen 

‘years, by means of cuts and trenches, 
it was entitled, when its supply began 
to fail, to drive wells in the wash by 
means of which the requisite quan- 
tity previously, diverted was obtain- 
ed from the same source of supply, 
as the wells only constituted a dif- 
ferent means of collecting water). 

43. U.S.—Snake Creek Mining & 
Tunnel Co. v. Midway Irrigation Co., 
AZ. SiCt; 215,260 U:S..596; (67 La bad. 
423 (reviewing the Utah cases and 
defning the Utah law). 


Cal.—City of San Bernardino v. 
City of Riverside, 198 P. 784, 186 Cal. 
LBL ASR DOME INES Maclay Rancho Water Co 
116 P. 715, 160 Cal. 268; Miller v. Bay 
Gities Water Co., 107 Pp, aS iby Oat 
256,, 27 L.R.A.N.S. Wiese LLU ASOmM Sve 
Dailey, 105 P. 748, 156 Cal. 617; Bar- 
ton v. Riverside Water Co., 101 P. 790, 
155 Cal. 509, 23 L.R.A.N-S. 331; Gu- 
tierrez v. Wege, 79 P. 449, 145 Cal: 
730; Cohen v. La Canada Land, ete, 
Con 6) Peake ee, Cali 4375 “McClin- 


tock v. Hudson, 74 P.. 849, 141 Cal. 
275; Katz v. Walkinshaw, 70 P. 663, 
74 PB. 766, 141: Cal, 116, 99 Am.S:R. 35, 
64 LiR.A. 236; Eckel v. Springfield 
Tunnel & Development Co., 262 P. 425, 
87 Cal.App. 617 [quot Kinney Irriga- 
tion and Water Rights (2d ed) § 
1192]; Lemm v. Rutherford, 245 P. 
225, 76 Cal.App. 455. 

Hawaii.—City Mill Co. v. Honolulu 
Sewer & Water Commission, 30 Ha- 
wali 912. 

Neb.—Olson v. City of Wahoo, 248 
N.W. 304. 


Utah.—Glover v. Utah Oil Ref. Co., 
218 P. 955, 62 Utah 174, 31 A.LR. 900; 
Horne vy. Utah Oil Refining Co., 202 
Polo, OO Wivane2O mod Atle Sor 


Wash.—Patrick v. Smith, 134 P. 
1076, 75 Wash. 407, 48 L.R.A.N.S. 740. 


44. Eckel v. Springfield Tunnel & 
Development Co., 262 P. 425, 87 Cal. 
App. 617.. 

45. See supra §.255. 


46. Hudson yv. Dailey, 105 P. 748, 
156 Cal. 617; Barton v. Riverside Wa- 
ter Co., 101 P. 790) 155. Call 509) 323 
L.R.A.N.S. 331; Burr v. MacClay 
Rancho Water Co., 93.P..260; bs4eCal, 
428; Montecito, ete, COonevep santa 
Barbara, (ts Ps 1113, 144 Cal. 578; Co- 
hen vy. La Canada Land and Water 
Co., T6,P. 47, 142 Cali’ 437>) Revis v. 
Ue SR Chapman (cs NOOK (Cal. App.) 19 
P.(2d) 511; Heckel v. Springfield Tun- 
nel & Development Co,, 262 P. 425, 
87 Cal. App. 617. 


47. City Mill Co. v. Honolulu Sew- 
nee Water Commission, 30 Hawaii 


[a] Statute requiring permit to 
dig artesian well is unconstitutional, 
inasmuch as it authorizes the com- 
mission to prohibit a landowner from 
boring an artesian well while per- 
mitting the unrestrained use of ex- 
isting wells. City Mill Co. v. Hono- 
lulu Sewer & Water Commission, 30 
Hawaii 912. 


48. Burr v. Maclay Rancho Water 
Co., 116 PB. 715, 160 Cal. 268; Cohen vy. 
La Canada Land & Water Cee T6AER 
47, 142 Cal. 437; Ex parte Elam, 91 
PAST ae Cal. App. 233. 


49. Hudson vy. Dailey, 105 P. 748, 
U56\ *Calweni 


-50. Cohen v. La Canada Land & 


Water Co., 91 P. 584, 151 Cal. 680, 11 
L.R.A.N.S. 952. 


51. See supra § 254. 
52. See supra §§ 255, 256. 


53. Chatfield v. Wilson, 28 Vt. 49; 
Huber v. Merkel, 94 N.W. 354, 117 
Wis 355, 62) L RAS 589) 98 “Amasake 
9335. City. of | Bradford. -v.. Pickles 
[1895] A.C. 587, 594. 


“This is not a case in which the 
state of mind of the person doing the 
act can affect the right to do it. If 
it was a lawful act, however ill the 
motive ‘might be, he had a right 
to do it. Jf it was an unlawful act, 
however good his motive might be, he 
would have no right to do it. . 

If the owner of the adjoining land is 
in a situation in which an act of 
his, lawfully done on his own land, 
may divert the water which would 
otherwise go into the possession of 
this trading company, I see no reason 
why he should not insist on their 
purchasing his interest from which 
this trading company desires to make 


profit.’”” City of Bradford y. Pickles, 
supra. 
54. Ga.—St. Amand v. Lehman, 47 


S.H. 949, 120 Ga. 253. 


Ky.—Long. v. Louisville, ete. R. 
Co., 107 S.W.°208,, 128 Kyo 26: 82) Kysie 
ee 13 L.R.A.N.S. 1063, 16 Ann.Cas. 


Me.—Chesley v. King, 74 Me. 164, 48 
Am.R. 569. 

Mass.—Greenleaf vy. 
PickoDM7., 

Mo.—Sprinegfield Waterworks Co. v. 
Jenkins, 62 Mo.App. 74. 


Mont.—Ryan y. Quinlan, 124 P. 512, 
45 Mont.*521. 

N.Y.—Delhi v. Youmans, 50 Barb. 
316 [aff 45 N.Y. 362, 6 Am.R. 100]. 


Ohio.—Wyandot Club v. Sells, 4 
Ohio S.&C.P. 254, 8 Ohio N.P. 210. 


Pa.—Williams v. Ladew, 29 A. 54, 
16% Pa. 283,41 Am-.S:R. 891; Halde- 
man v. Bruckhart, 45 Pa. 514, 84 Am. 
1S bess Wheatley v. Baugh, 25 Pa. 
528, 533, 64 Am.D. 721. 

See Houston, ete, R. Co. v. Hast, 
81 S.W. 279, 98 Tex. 146, 107 Am.S.R. 
620, 66 TARAS 738, 4 ‘Ann. Cas. 827 
(holding that, in view of the fact that 
no claim of malice is made, the ef- 
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English common-law doctrine.®® The fact that de- 
fendant diverted water maliciously is of no impor- 
tance in determining whether a legal right of plain- 
tiff had been violated where defendant’s liability 
is established on other grounds.®® 


[§ 258] 4. Effect of Allowing Water To Run to 
Waste. In jurisdictions following the doctrine of 
reasonable use of percolating waters, limiting an 
owner to a use that is of benefit to the land from 
which the water is taken,®°’ an owner may not drain 
such waters from his neighbors’ lands for the sole 
purpose of wasting them;°* and a statute declaring 


an artesian well permitted by the owner to become. 


and remain out of repair so that water is permitted 
unnecessarily to flow to waste to be a public nuis- 
ance, and providing for its abatement, is held consti- 
tutional as a valid exercise of the police power;*® 
but, in a state which follows the English common- 
law doetrine, a statute providing that where there 
are two or more artesian wells in any vicinity the 
owners of such wells shall use due care to prevent 
waste diminishing the flow in other wells, and for 
waste needlessly permitted shall be liable in damages 
therefor, is held unconstitutional as a taking of pri- 
vate property for private use without compensa- 
tion.®° 
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[§ 259] D. Violation of Rights—1. Obstruction 
or Diversion—a. In General. Whether an obstruc- 
tion or diversion of underground waters constitutes 
an actionable injury depends in the first instance on 
whether or not the waters flow in a defined and 
known channel, and, if not, on the nature and extent 
of plaintiff’s right to their use.°t The obstruction 
or diversion of an underground stream flowing in a 
defined and known channel,®? or feeding or support- 
ing a surface stream,** in excess of the reasonable 
use permitted a riparian owner is an actionable in- 
jury to other riparian owners whose use of the wa- 
ter is thereby impaired, unless the alleged impair- 
ment has reference to a use of the water in connec- 
tion with other lands of the owner not riparian.®* 
In the case of waters classed as percolating, includ- 
ing waters not known to be flowing in a defined chan- 
nel,°> no actionable injury results from the obstrue- 
tion or diversion in jurisdictions following the Eng- 
lish common-law doctrine as to their use,*® unless 
the diversion, in violation of the maxim si¢ utere 
tuo,°7 does damage unreasonably and unnecessarily 
to the property rights of another,®® or with malice 
and in a state where an action lies therefor.°? An 
actionable injury is held to result in jurisdictions 
limiting an owner’s right to a reasonable use,‘° or 


fect to be given to such a fact when 
it exists is PEAS the present in- 
quiry). 

“Neither the ih law nor the com- 
mon law permits a man to be deprived 
of a well or spring or stream of water 
for the mere gratification of malice. 
The reason is, that water, like air, 
is of such a nature that no one can 
have an exclusive right in it. In the 
process of evaporation and condensa- 
tion, it is sent, in refreshing showers, 
all over the earth. In its descent to 
the ocean, it necessarily passes from 
one to the other, and is intended for 
the benefit of all. The right of each 
is more or less dependent upon that 
ef his neighbour. In this descrip- 
tion of property, it is, therefore, pe- 
culiarly necessary that each should 
be mindful of the necessities and 
rights of the others.’’ Wheatley v. 
Baugh, supra. 


55. Gagnon y. French Lick Springs 
Hotel Co., 72 N.E. 849, 163 Ind. 687, 
68 L.R.A. 175; Barclay v. Abraham, 
96 N.W. 1080, 121 Iowa 619, 100 Am. 
Sek, 365, 64 7L,R.A: 255): Phelps: av. 
Nowlen, 72 N.Y. 39, 28 Am.R. 93; For- 
bell v. New York, 61 N.Y.S. 1005, 47 
App.Div. 371 [aff 58 N.E. 644, 164 N. 
Y. 522,97 Am.S.R. 666, 51 U.RA. 695]. 


56. Paine v. Chandler, 32 N.E. 18, 
MOEN Yat GOO; br a Lae Aloo 


57. See supra § 255. 
58: Gagnon v. French Lick Springs 
Hotel Co., 72 N.H. 849, 163 Ind. 687, 


68 L.R.A. 175; Barclay v. Abraham, 
96 N.W. 1080, 121 Iowa 619, 64 L.R.A. 
255, 100 Am. S.R. 365; Stillwater Wa- 
ter Co. v. Farmer, 93° N.W. 907, 39 
Minn. 58, 60 L.R.A. 875, 99 Am.S.R. 
541 (basing decision on “sic utere 
tuo ut alienum non ledas’’ restric- 
tion of common-law rule). 


59. Eccles v. Will, 170 P. 748, 23 
N.M. 623, L.R.A.1918C 1022; Eccles 
v. Ditto, 167 P. 726, 23 N.M. 235, L.R. 
A.1918B 126. 


60. Huber v. Merkel, 94 N.W. 354, 
IAT EWise) 359,98 Am.S.R. 933, 62) RR. 
A. 589 [dist Ohio Oil Co. v. State, 20 
S.Ct. 1576, 177 US: 190, 44. Ld. 729 
(aff 50 N_E. 1124, 150 Ind. 698) ]. 


61. See cases infra this section. 


62. U.S.—Cole Silver Min. Co. v. 
Virginia, etce., Water Co., 6 F.Cas.No. 
2,989, /1 Sawy. 470. 

Cal.—Yarwood v. West Los Ange- 
les Water Co., 64’°P. 275, 132 Cal. 204; 
Los Angeles v. Pomeroy, 57 P. 585, 


124 Cal: 597 [error dism 23 S:Ct. 395, 
Ee: 314, 47 L.Ed. 487, 63 L.R.A. 
471]. 


Ky.—Nourse v. Andrews, 255 S.W. 
84, 200 Ky. 467. 

N.M.—Keeney v. Carillo, 2 N.M. 480. 

N.Y.—Colrick v. Swinburne, 105 
INDY... 503, L2.N E4275) Smith ove Ad 
ams, 6 Paige 435 [mod 24 Wend. 585]. 

Or.—Hayes v. Adams, 218 P. 933, 
109) Or. bt: r 

Pa.—Craig v. Shippensburg, 7 Pa. 
renee 526; Bair vy. Palm, 16 Pa.Dist. 
487. 

Utah.—Rasmussen v. Moroni 
Co., 189 P. 572, 56 Utah 140, 

Eng.—Bleachers Association, Ltd. 
v. Chapel-en-le-Frith Rural Council, 
SOM Te Dale 

63. Scott v. Fruit Growers’ Supply 


Irr. 


Co., 258 P. 1095, 202 Cal. 47; Miller v. 
Bay Cities Water Co., 107 P. 115, 157 
Cal. 256, 27 L.R.A.N.S. 772; Los An- 


geles v. Hunter, 105 P. 755, 156 Cal. 
603; Verdugo Cafion Water Co. v. Ver- 
dugo, 93 P. 1021, 152 Cal. 655; Ryan 
v. Quinlan, 124 P. 512, 45 Mont. 521. 
[a] Underground overflow of lake 
must be shown to be tributary to a 
surface stream to maintain an action 
for diversion on behalf of riparian 
owners on the stream. Ryan _ vy. 
Quinlan, 124 P. 512, 45 Mont. 521. 


64 Kelly v. Nagle, 132 A. 587, 150 
Ma. 125. 

65. See supra § 247. 

66. Ala,—Shahan v. Brown, 60 So. 
891, 179 Ala. 425, 438 L.R.A.N.S. 792. 

Ga.—Stoner v. Patten, 63 S.E. 897, 

132 Ga. 178. 

Ill.—Edwards v. Haeger, 
176, 180 Tl. 99. 

Ky.—Wasioto & B. M. R. Co. v. 
Hensley, 146 S.W. 751, 148 Ky. 366. 

Ohio.—Logan Gas Co. v. Glasgo, 170 
N.E. 874, 122 Ohio St. 126; Elster v. 
Springfield, 830 N.E. 274, 49 Ohio St. 


54 N.E. 


82; Lewis v. Mt. Adams, etc., Inclined 
Plane R. Co., 7 Ohio Dec. (Reprint) 
566, 3 Cine.L.Bul. 1007. : 


S.D.—Madison vy. Rapid City, 246 N. 
W. 2838. 


Vt.— White River Chair Co. v. Con- 
necticut River Power Co. of New 
Hampshire, 162 A. 859, 105 Vt. 24; 
ps v. Benton & Jones, 32 Vt. 


Va.—Couch y. Clinchfield Coal Cor- 
poration, 139 S.E. 314, 148 Wa. 455. 


Eng.—Broadbent v. Ramsbotham, 
11 Exch. 602, 156 Reprint 971. ; 


See Western Maryland R. Co. v. 
Martin, 73 A. 267, 110 Md. 554 (in 
which it was held, admitting the ex- 
istence of correlative rights based on 
the maxim sic utere tuo, that before 
an action for diversion would lie it 
must appear that the waters are flow- 
ing, if not in a fixed channel, at least 
in a uniform direction). 


[a] Early cases in states which 
have since rejected the English rule. 
—Southern Pac. R. Co. v. Dufour, 30 
Ro) 788, 0b Cals 659 Wi. Rov. Oe neve 
WwW yeklen v. Brooklyn, 24 N.E. 179, 118 
N.Y. 424; Bloodgood v. Ayers, 15 N. 
BE.) 433, 108 N.Y. 400, 2 Am.S.R. 443; 
Pixley v. Clark,. 35 N.Y. 520, 91 Am.D. 
72 [rev 32 Barb. 268]; Meyer v. Ta- 
coma pLight,> ete. Coni355 Po 601/08 
Wash. 144. See also cases supra §§ 
255, 256. 


67. See Adjoining Landowners § 1. 


68. Hamby v. City of Dawson 
Springs, 104 S.W. 259, 126 Ky. 451, 
12 L.R.A.N.S. 1164; Householder Vv. 
Gann iS Coal Co., 116 A. 40, 272 
‘a i 


69. See supra § 257. 


70. Cason v. Florida Power Co., 76 
So. 535, 74 Fla. 1, L.R.A.1918A 1034; 
Schenk v. City of Ann Arbor, 163 N. 
W. 109, 196 Mich. 75, L.R.A.1917EF 684, 
Ann.Cas.1918B 267; Bassett v. Salis- 
bury Mfg. Co., 43 N.H. 569, 82. Am.D. 
179; Meeker v. East Orange, 74 A. 379, 
77 N.J.Law 623, 134 Am.S.R. 798, 25 
L.R.A.N.S. 465 [rev 70 A. 360, 76 N. 
J.Law 435].° 

[a] Condemnation award to owner 
of land taken by a city for its water 
supply should include damages to 
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to a reasonable share of the waters,71 where the ob- 
struction or diversion is not within the limitation; 
but no action lies where it is shown that the alleged 
obstruction or diversion does not unlawfully exceed 
the limitation.‘2. An obstruction or diversion of un- 
derground waters is not actionable where it appears 
that plaintiff suffered no loss,’? or where there is no 
proof that the alleged injury was caused by the di- 
version, ‘4 


[§ 260] b. Injuries to Wells, Reservoirs, and 
Springs. Whether or not injuries to wells, reser- 
voirs, and springs, caused by the obstruction or di- 
version of underground waters, by an owner of land 
over the waters obstructed or diverted, are action- 
able depends in the first instance on whether the wa- 
ters flowin a defined and known channel, and, if 
they do not, on the nature and extent of defendant’s 
right to use the waters under the law of the partic- 
ular state where the question arises.‘° If the inju- 
ries are caused by the obstruction or diversion of an 
underground stream flowing in a defined and known 
channel in excess of the reasonable use permitted a 
riparian owner, an action lies.7® If the waters ob- 
structed or diverted are percolating, no actionable in- 
jury results in jurisdictions following the English 


other land of the owner for an un- 
reasonable use of the underground 
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Odell v. Nyack Water Works Co., 36 
N.Y.S. 206, 91 Hun 283; 
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common-law doctrine,“? unless the obstruction or di- 
version, in violation of the maxim sie utere tuo,’’ 
does damage to the property rights of another,’® or 
creates a public nuisance,*®° or unless it is done mali- 
ciously and in a state where an action for the mali- 
cious injury les,*? or unless the diversion is by a 
municipality or public water company for sale to 
eustomers off the land,8? or unless recovery is au- 
thorized by the terms of a statute providing for the 
construction of public works causing the diversion.®? 
An actionable injury is held to result from the ob- 
struction or diversion by defendant landowner in ju- 
risdictions limiting his right to a reasonable use*‘ or 
to a reasonable share of the waters,®> if he has 
transgressed the limit of reasonableness, or has act- 
ed in violation of an agreement or in derogation of 
a grant, expressed®® or implied,*®’ of a right to use 
the water; otherwise not.** A landowner whose sup- 
ply of underground water has been cut off by one who 
does not own the land in which the act was done may 
have an action for the resulting loss.® Where the 
law is being violated. by both plaintiff and defendant, 
the court will not restrain defendant to protect 
plaintiff.°° 


N.Y. 459; Delhi v. Youmans, 50 Barb. 


Smith v. Ad-}| 316 [aff 45 N.Y. 362, 6 Am.R. 100]; 


waters, and the use of the water for 
sale by the eity to its inhabitants is 
an unreasonable use. Braidburn 
Realty Corporation y. City of Hast 
Orange, 153 A. 714, 107 .N.J.Law 291. 
See also cases supra § 255. 

71. Miller v. Bay Cities Water Co., 
LOE a by 1b eCaly 256.) 27a Tus ALN: 
S. 772; Hudson v. Dailey, 105 P. 748, 
156 Cal. 617; Los Angeles v. Hunter, 
105 P. 755, 156 Cal. 608; Burr v. Ma- 
elay Rancho Water Co., 98 P. 260, 154 
Cal. 428. See also cases supra § 256. 


72. Barton v. Riverside Water Co., 
101 P. 790, 155 Cal. 509, 23 L.B.A.N.S. 
331; Schenk v. City of Ann Arbor, 
163 N.W. 109, 196 Mich. 75, L.R.A. 
1917F 684, Ann.Cas.1918E 267; Olney 
v. Culluloo Park Co., 169 N.Y.S. 843, 
182 App.Div. 560; Flanigan v. State, 
183 N.Y.S. 934, 118 Misc. 91; Erie 
County v. Friedenberg, 159 N.Y.S. 
913, 96 Misc. 222 [aff 162 N.Y.S. 1115, 
176 App.Div. 949]; Roberts v. Gribble, 
134 P. 1014, 43 Utah 411; Hetfriman 
Irr. Co. v. Keel, 69 P. 719, 25 Utah 
96; Willow Creek Irr. Co. v. Michael- 
son, 60 P. 943, 21 Utah 248, 81 Am.S.R. 
687, 5 L.R.A.N.S. 280. 

[a] Change of place of diversion. 
—One entitled to take a definite quan- 
tity of water from a basin of perme- 
able material saturated therewith, 
and not composing part of a stream, 
may change his place of diversion, so 
long as the total amount taken is 
not increased. Barton y. Riverside 
Water Co., 101 P. 790, 155 Cal. 509, 23 
L.R.A.N.S. 331. 


73. Cohen v. La Canada Land, etc., 
Co., 91 P. 584, 151 Cal. 680, 11 L.R.A. 
N.S. 752. 

[a] No action lies where it is 
shown that the diverted waters would 
otherwise in their natural flow sink 
into the ground and be lost. Cohen 
v. La Canada Land, etc., Co., 91 P. 584, 
151 Cal. 680, 11 L.R.A.N.S. 752. 


74. Western Maryland R. Co. 
Martin, 73 A. 267, 110 Md. 554. 


75. See cases infra this section. 


76. Burroughs v. Saterlee, 25 N. 
W. 808, 67 Iowa 396, 56 Am.R. 350; 


Vv. 


ams, 6 Paige (N.Y.) 435 [mod on an- 
other point 24 Wend. 585]; Neal v. 
Henry, Meigs (Tenn.) 17, 33 Am.D. 


125; Grand Junction Canal Co. v. 
Shugar, L.R. 6 Ch. 483. 
77. Conn.—Roath vy. Driscoll, 20 


Conn. 533, 52 Am.D. 352. 

Me.—Chesley vy. King, 74 Me. 164, 43 
Am.R. 569; Chase v. Silverstone, 62 
Me. 175, 16 Am.R. 419. 

Mass.—Greenleaf v. 
Prek. ws 

Ohio.—Frazier v. Brown, 
St. 294. 

Pa.—Lybe’s Appeal, 106 Pa. 626, 51 
Am.R. 542; Trout v. McDonald, 83 
Pa. 144; Coleman v. Chadwick, 80 Pa. 
81, 21 Am.R. 93; Haldeman y. Bruck- 
hart, 45 2Pa.n 514, 84 .,Am ID, (5115 
Wheatley v. Baugh, 25 Pa. 528, 64 Am. 
1D YWvAale 

Vt.—Harwood vy. Benton & Jones, 32 
Vt. 724; Chatfield v. Wilson, 28 Vt. 
49. 

Va.—Miller v. Black Rock Springs 
Imp: Co.) 405 S. Ee 27; 99 Via. 4d o6 
Am.St.R. 924. 

Wis.—Huber vy. Merkel, 94 N.W. 354, 
Lia: 355, 98 Am.S.R. 933, 62 L.R. 


Francis, 18 


12 Ohio 


Png.—Grand Junction Canal Co. v. 
Shugar, L.R. 6 Ch. 483; Ewart v. Bel- 
fast Poor Law Guardians, L.R. 9 Ir. 
172; Reg. v. Metropolitan Bd. of 
Works, 3 B.&S. 710, 113 E.C.L. 710, 122 
Reprint 266; Smith vy. Kenrick, 7 C. 
B. 516). 62 “EiCil. /515, 138% Reprint 
205; New River Co. v. Johnson, 2 
E.&E. 435, 105 EVC.L. 485, 121 Re- 
print 164; Chasemore y. Richards, 7 
H.L.Cas. 349, 11 Reprint 140; Ham- 
mond v. Hall, 10 Sim: 551, 16° Eng: 
Ch.” 561, 59 "Reprint (7295) sActonainw: 
ee 12 M.&W. 324, 152 Reprint 
1 4 


[a] Barly cases in states which 
have since rejected the English rule. 
—New Albany, ete., R. Co. v. Peter- 
son, 14 Ind. 112, 77 Am.D. 60; Ocean 
Grove Camp-meeting Assoc. .v. As- 
bury Park Com’rs, 3 A. 168, 40 Nuu. 
Eq. 447; Phelps v. Nowlen, 72 N.Y. 
39, 28 Am.R. 93; Goodale v. Tuttle, 29 


a  , 


Crescent Min. Co. v. Silver King Min. 
Co., 54 PB. 244, 17 Utah 444, 70 Am.S. 
R. 810; Sullivan v. Northern Spy Min. 
roe 40 P. 709, 11 Utah 438, 30 LARVA 


78. See Adjoining Landowners § 1. 


79. Hollingsworth, etc., Co. v. Fox- 
borough Water Supply District, 42 N. 
E. 574, 165 Mass. 186. 


80. Atty.-Gen. v. Jamaica Pond 
Aqueduct Corp., 133 Mass. 361. 


81. See supra § 257. 
82. Stone v. Providence Gas, ete., 
Co., 13 Pa.Dist.. 557; :Davison’ jw. 


Borough, 38 Pa.Co. 697. 


83. U.S. v. Truesdell, 13 S.Ct. 532, 
148 US. 196.3% -L.Dd419-ea Save 
Alexander, 13 S.Ct. 529, 148 U.S. 186, 
37 L.Ed. 415, 28 Ct.Cl. 550. : 


[a] Where taking of lands for 
public use and their devotion to that 
use result in the drying up of a well, 
this constitutes an element of dam- 
ages for which compensation must be 
made. Trowbridge v. Brookline, 10 
N.E. 796, 144 Mass. 139. 


84. De Bok v. Doak, 176 N.W. 631, 
188 Iowa 597; Stillwater Water Co. 
v. Farmer, 93 N.W. 907, 89 Minn. 58, 
99 Am.S.R. 541, 60 L.R.A. 875; Forbell 
v. New York, 61 N.Y.S. 1005, 47 App. 
Div. 371 [aff 58 N.E. 644, 164 N.Y. 522, 
79 Am.S.R. 666, 51 L.R.A. 695]; Smith 
Weta ee 46 N.Y.S. 141, 18 App.Div. 

85. City of Los Angeles v. Hunter, 
105. P., i755;, £6; Cale 603s (i iKatzecws 
Walkinshaw, 70 P. 663, 74 P. 766, 141 
Cen £16,799) “Am. S.Ri7 635, 164 tia Rieke 

86. Johnstown Cheese Mfg. Co. v. 
Veghte, 69 N:Y. 16, 25 Am.R125. 

87. Hougan v. Milwaukee, etce., R. 
Co., 35 Iowa 558, 14 Am.R. 502. 

88. Ellis v. Duncan, 21 Barb. GN 
Y.) 230, 11 How.Pr. 515 [aff 26 How. 
Pr. 601]; Penee v. Carney, 52 S.B. 702, 
58 W.Va. 296, 112 Am.S.R. 968, 6 L.R. 
A.N.S. 266. 

89. Parker v. Boston, ete., R. Co., 
3 Cush. (Mass.) 107, 50 Am7D. 709. 


‘90. Merrick Water Co. v. Brook- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 261-262] 


[§ 261] 2. Pollution.®* Generally speaking, a 
landowner may not so deal with his own land as to 
foul the water percolating through it, thereby pollut- 
ing his neighbor’s well;°? but he is not required at 
his peril to ascertain the course of subterranean wa- 
ters before doing things on his land which in them- 
selves are lawful, such as constructing a cesspool or 
burying noxious substances in the earth,?? his lia- 
bility in such eases resting on other circumstances 
making the pollution the natural and probable conse- 
quence of his act,®* or the result of failure to take 
certain precautionary measures required by con- 
tract®® or statute ;°° nor, regardless of circumstane- 


es, does his liability rest solely upon his knowledge - 


of the pollution,®*? but upon his negligence or disre- 
gard of the rights of others after he has discovered 
its existence.°* In some cases following the English 
common-law rule,®® a distinction is made between 
dealing with land in such a way that surface water 
sinking into the earth and percolating through it in- 
jures the water in a neighbor’s well, subjecting the 
wrongdoer to liability and a dealing with subterrane- 
an waters that percolate and injure the neighbor’s 
well, in which case it is damnum absque injuria! un- 
less done maliciously,? but where plaintiff has a 


lyn, 53 N.Y.S. 10, 32 App.Div. 454 [aff j (4) Gas works. P. Ballantine & Sons 
v. Public Service Corporation of New 
Jersey, 91 A. 95, 86 N.J.Law 331, L.R. 


55 N.E. 1097, 160 N.Y. 657]. 


91. Placing noxious substances in 


well as malicious mischief see Mali-|A.1915A 369. 
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right to have the subterranean water come to him in 
its accustomed course and purity, a right of action 
exists against a defendant responsible for its pollu- 
tion.® 

Pollution, to be actionable, must be more than a 
mere temporary muddying of the water;* nor does 
one “corrupt” or “defile” waters within the meaning 
of a criminal statute merely by digging into the mud 
bottom of a spring with a stick and roiling the wa- 
ter.° 


[§ 262] EB. Remedies—1. Right and Form of Ac- 
tion—a. Actions at Law. In order to maintain an 
action for the diversion or pollution of subterranean 
waters, it is not necessary for plaintiff to show legal 
title to the land in himself, but possession of the 
premises is sufficient when coupled with a beneficial 
interest or right in the waters, acquired by preserip- 
tion or otherwise;® but where plaintiff’s rights in 
the waters are based upon an unrecorded agreement, 
knowledge of such rights, by notice or otherwise, on 
the part of defendant is essential, and knowledge by 
him of the injurious effects of his acts must be shown 
where recovery by plaintiff is based on a continuance 


proved, the maintenance of the ceme- 
tery will not be enjoined. Carter v. 
Chotiner;, ~291° Pe '577, 210" Caly 72883 
Wiahl v. Williamstown M. E. Cemetery 


Manure pile. 


cious Mischief § 8 text and note 91. 

Pollution of waters generally as 
constituting nuisance see Nuisances 
§§ 298-301. 

92. Conn.—Brown & Brothers v. 
Tllius, 27 Conn. 84, 71 Am.D. 49. 

Fla.—Pensacola Gas Co. v. Pebley, 
5 So. 593, 25 Fla. 381. 

Ill.—Iliff v. School Directors, 45 Il. 
App. 419. 

Ky.—Kinnaird vy. Standard Oil Co., 
12. S.W. 937, 89 Ky. 468, 11 Ky.L. 692, 
25 Am.S.R. 545, 7 L.R.A. 451; Louis- 
ville, ete., R. Co. v. Simpson, 33 S.W. 
395, 17 Ky.L. 989. 

Me.—Woodward v. 
O71 +s Am... 699° 

Mass.—Ball v. Nye, 99 Mass. 582, 
97 Am.D. 56. 

Miss.—Buckingham v. Elliott, 
Miss. 296, 52 Am.R. 188. 

Neb.—Beatriee Gas Co. v. Thomas, 
59 N.W. 925, 41 Neb. 662, 43 Am.S.R. 
Ta. 

N.J.—P. Ballantine & Sons v. Pub- 
lic Service Corp., 70 A. 167, 76 N.J. 
Law 358. \ 

Ohio.—Bassett v. Osborn, 23 Ohio 
Cir.Ct.N.S. 342. 

Pa.—Hauck v. Tidewater Pipe Line 
Co., 26 A. 644, 153 Pa. 366, 34 Am.S.R. 
710, 20 L.R.A. 642; Collins v. Char- 
tiers Valley Gas Co., 18 A. 1012, 131 
Pal 14917 Ams R07 915.007 RAs 280); 
Haugh’s Appeal, 102 Pa. 42, 48 Am.R. 
193; Pottstown Gas Co, v. Murphy, 
39 Pa. 257. 

Tenn.—Love v. Nashville Agricul- 
tural and Normal Institute, 243 S. 
W. 304, 146 Tenn. 550, 23 A.L.R. 887. 


Eng.—Hodgkinson v. Ennor, 4 B.& 
S. 229, 116 E.C.L. 229, 122 Reprint 446; 
Womersley v. Church, 17 L.T.Rep.N.S. 
190. 

[a] Contamination by: (1) Bury- 
ing dead animal. Louisville, etc., R. 
Co: v. Simpson, 33 S.W. 395, 17 Ky.L. 
989. (2) Casks of oil. Kinnaird v. 
Standard Oil Co., 12 S.W. 937, 89 Ky. 
468. (3) Gasoline tank. Masten vy. 
Texas Co., 140 S.E. 89, 194 N.C. 540. 


Aborn, 35 Me. 


62 


Woodward v. Aborn, 35 Me. 271, 58 
Am.D. 699. (6) Oil pipe line. Hauck 
v. Tidewater Pipe Line Co., 26 A. 644, 
153 Pa. 366. (7) Refuse salt. Gil- 
more v. Royal Salt Co., 115 P.'541, 84 
Kan. 729, 34 L.R.A.N.S. 48. (8) Sea 
water. Mears v. Dole, 135 Mass. 508. 
(9) Tree roots. Buckingham v. EIl- 
liott, 62 Miss. 296, 52 Am.R. 188. (10) 


Vault. Ball v. Nye, 99 Mass. 582, 97 
‘Am. D. 56. 

93. Dillon v. Acme Oil Co., 2 N.Y. 
S. 289, 49 Hun 565; Thompson v. 


Board of Education of Union Free 
School Dist. No. 2 of Town of New- 
field, 209 N.Y.S. 362, 124 Misc. 840, 


94. U.S.—Ozark Pipe Line Corpo- 
ration v. Decker, 32 F.(2d) 66. 

Ala.—Killian vy. Killian, 57 So. 825, 
175 Ala. 224. 

I1].— Iliff v. School Directors, 45 I11. 
App. 419. 

Ky.—North-East Coal Co. v. Hayes, 
51 S.W.(2d) 960, 244 Ky. 639; Long v. 


{ Louisville, etc., R. Co., 107 S.W. 203, 


128 Ky. 26, 32 Ky.L. 774, 13 L.R.A.N.S. 
1063, 16 Ann.Cas. 673. 


Neb.—Beatrice Gas Co. v. Thomas, 
59 N.W. 925, 41 Neb. 662, 43 Am.S.R. 
Zeke 

N.Y.—Dillon v. Acme Oil Co., 2 N.Y. 
S. 289, 49 Hun 565; Collins v. Char- 
tiers Valley Gas Co., 21 A. 147, 139 
Pas Vi: 


Pa.—Schlichtkrull v. Mellon-Pol- 
lock Oil Co,,.152 A. 832,-3041 Pas%560; 
Schlichtkrull v. Mellon-Pollock Oil 
Co., 152 A. 829, 301 Pa. 553; Collins v. 
Chartiers Valley Gas Co., 18 A. 1012, 
V3 Pa. 143° 


Tex.—Texas Co. v. Giddings, 
App.) 148 S.W. 1142. 


[a] Cemeteries.—(1) When it can 
be clearly proved that a burial place 
is so situated that intermenitts there 
will endanger life or health by cor- 
rupting the water of wells or springs, 
equity will relieve by injunction. 
Clark v. Lawrence, 59 N.C. 83, 78 Am. 
D. 241. (2) But, where so situated 
that it is doubtful if such injury will 
ever occur, and no actual injury is 


(Cine 


Assoc., 46 A. 913, 197 Pa. 197, 


95. Eidemiller v. Keystone Coal & 
Coke Co., 15 Pa.Dist.&Co. 759. 


96, Martin v. Shell Petroleum Cor- 
poration, 299 P. 261, 133 Kan. 124. 


97. Beatrice Gas Co. v. Thomas, 
es 925, 41 Neb. 662, 43 Am.S.R. 


98. Ball v. Nye, 99 Mass. 582, 97 
Am.D. 56; Buckingham v. Elliott; 62 
Miss. 296, 52 Am.R. 188; Thompson vy. 
Board of Education of Union Free 
School Dist. No. 2 of Town of New- 
field, 209 N.Y.S. 362, 124 Misc. 840. 


99. See supra § 254. 


1. Brown & Brothers v. Illius, 27 
Conn. 84, 71 Am:;D. 49: Ballard. v: 
Tomlinson, 26 Ch.D, 194, 204. 


2. Brown & Brothers y. Illius, 27 
Conn. 84, 71 Am.D. 49. 


3. Hodgkinson v. Ennor, 4 B.&S8. 
229, 116 E.C.L. 229, 122 Reprint 446. 


4 Taylor v. Bennett, 7 C.&P. 329, 
32 E.C.L. 639, 173 Reprint 146. 


[a] Throwing rubbish in well does’ 
not render one liable for pollution 
where it merely renders the water 
temporarily muddy. Taylor vy. Ben- 
nett, 7 C.&P. 329, 32 E.C.L. 639, 173 Re- 
print 146. 


5. State v. Blaisdell, 
118 Me. 13. 


sett Ind.—Mitchell v. Parks, 26 Ind. 


Ky.—Long v. Louisville, ete., R. Co., 
LOT) ISIW. 9208; 212.89 Key 1 9266082 iyi. 
774, 13 L.R.A.N.S. 1068, 16 Ann.Cas. 
673; Tate v. Parish, 7 T.B.Mon. 325. 


Me.—Rollins v. Blackden, 58 A. 69, 

99 Me. 21. 

Mae ei v. Dennett, 51 N.H. 
IN. Yi.—Dexter jv. “Riverside, ete., 

Mills, 15 N.Y.S. 374 [aff 31 N.E. 627, 

133 N.Y. 684]. 


aa Wan etree, v. McCorkle, 3 Head 


105 A. 359, 


7. Olver v. Burlington, ete., R. Co. 
82 N.W. 609, 111 Iowa 221. 
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of the injury after notice.8 If other causes than de- 
fendant’s acts contribute to making plaintiff’s Water 
unfit for use, plaintiff cannot recover therefor 
against defendant;® but, although other causes con- 
tribute to making the water impure, if its unfitness 
for use is caused solely by the acts of defendant, 
the action may be maintained.?° 


[§ 263] b. Injunction. Subject to rules govern- 
ing the right of a landowner to the use of percolating 
waters,‘ injunction is an available remedy to pre- 
vent the diversion,” pollution,!® or waste!* of sub- 
terranean waters; but, in order to obtain such 
relief, plaintiff must establish his right to the use 
of the water,!> that the acts of defendant are the 
cause of plaintiff’s injury,t® that the injury, pres- 
ent or threatened, is irreparable, and that no ade- 
quate redress can be obtained in an action at law,** 
and, where charged by defendant with laches, that 
he has not slept on his rights.t® Relief will not 
be granted where defendant’s act is lawful and 
not in violation of any right of plaintiff,® or where 
the right is doubtful or the facts are not definite- 
ly ascertained,?° or where it appears that plain- 
tiff will not suffer damages,?! or that defendant re- 
moved the cause of pollution as soon as he knew of 
its existence;22 but it is sufficient to justify an in- 
junction if there is a wrongful taking of a substan- 


8. Brown vy. Illius, 25 Conn. 583. 
9. Sherman v. Fall River Iron 


Works Co., 5 Allen (Mass.) 213. 13. 


‘WATERS 


BH. 671, 131 Va. 70. 
And see supra §§ 251, 252. 
Cal.Carter v. Chotiner, 


[§§ 262-263 


tial quantity of water causing a substantial injury, 
even though the extent of the injury is ‘not proved 
with absolute precision,?* and even though drainage 
by defendant was more valuable to him than the 
natural flow of the spring to plaintiff.24 Where the 
interests of the public are involved and the court can 
arrive in terms of money at the loss which a plain- 
tiff has sustained, the court will not grant an absolute 
injunction but only a conditional injunction upon 
the failure of defendant to make good the damage 
suffered ;?° and, even where private interests only 
are involved, a landowner entitled to a reasonable 
use?® or share of the water,?? although not entitled to 
an injunction against exportation of waters by de- 
fendant if not at the time being injured thereby, is 
entitled to a decree declaring his own right to be par- 
amount and enjoining defendant from taking the wa- 
ter in such quantities as to endanger the source of 
supply,?8 and, if prior injury has been suffered, he 
will be allowed damages therefor with right to apply 
to the court in case of future injury ;?° but where a 
publie use of the water has been developed -at great 
expense landowners whose rights are adversely af- 
fected are not entitled to an injunction if, with 
knowledge of the development, they have stood by 
without objection.°° The fact that defendant’s well 
was constructed at great expense without protest of 


Ocean Grove Camp Meeting Assoc. v. 
Asbury Park Com’rs, 3 A. 168, 40 N. 
J.Eiq. 447; Delhi v. Youmans, 45 N.Y. 


291) 362, 6 Am.R. 100. 


10. Sherman v. Fall River Iron 
Works Co., supra. 2 


11. See supra §§ 254-256. 


12. U.S.—Cole Silver Min. Co. v. 
Virginia, etc., Water Co., 6 F.Cas.No. 
2,989, 1 Sawy. 470. 

Cal.City of San Bernardino v. 
City of Riverside, 198 P. 784, 186 Cal. 
7; Miller v. Bay Cities Water Co., 
107 PB. 115, 157 Cal. 256, 27 L.R.A.N.S. 
772; Verdugo Cafion Water Co. v. 
Verdugo, 98 P, 1021, 152 Cal. 655; 
Shenandoah Min., etc., Co. v. Morgan, 
39 P. 802, 106 Cal. 409; Bonetti v. 
Ruiz, 113 P. 118, 15 Cal.App. 7. 

Ga.—St. Amand v. Lehman, 47 S.E. 
949, 120 Ga. 253; Strohecker v. Ala- 
bama, etc., R. Co., 42 Ga. 509. 

Iowa.—De Bok y. Doak, 176 N.W. 
631, 188 Iowa 597. 


Ky.—Redman v. Forman, 
PAWES UC 1a Ue I 
Mass.—Hart v. Jamaica Pond Aque- 


83 Ky. 


duct Corp., 133 Mass. 488; Owen v. 
. Field, 102 Mass. 90. 
Minn.—Sitillwater Water Co. v. 


Farmer, 93 N.W. 907, 89 Minn. 58, 99 
Am.S.R. 541, 60 U.R.A. 875. 

Mo.—Springfield Waterworks Co. v. 
Jenkins, 62 Mo.App. 74. 

N.Y.—Willis v. City of New York, 
127 N.Y.S. 699, 69 Misc. 510; Hathorn 
v. Dr. Strong’s Saratoga Springs Sani- 
tarium, 106 N.Y.S. 553, 55 Misc. 445. 

Ohio.—Castalia Trout Club Co. v. 
Castalia Sporting Co., 8 Ohio Cir.Ct. 
194, 8 Ohio Cir.Dec. 693. 

Pa.—Ross Common Water Co. v. 
Blue Mountain Consol. Water Co., 77 
A, 446, 228 Pa. 235. 

S.D.—Tubbs v. Custer County, 218 
N.W. 599, 52 S.D. 458. 

Vt.—Fire Dist. No. 1 v. Graniteville 
Spring Water Co., 152 A. 42, 103 Vt. 
89. 


Va.—Heninger v. McGinnis, 108 S. 


Pe Og LOn Cale AO. 

Tll.—Wahle v. Reinbach, 76 Ill. 322. 

Kan.—Gilmore v. Royal Salt Co., 
oe P. 541, 84 Kan. 729, 34 L.R.A.N.S. 
48. 

Ky.—Daniel v. Princeton, 22 S.W. 
324, 15 Ky.L. 108. 

N.Y.—Dillon v. Acme Oil Co., 2 N.Y. 
S. 289, 49 Hun 565; Elsey v. Adiron- 
dack) &VStyle Ri sCo:, Let INDY Stools 
97 Mise. 273. 

Ohio.—Bassett v. Osborn, 
Cir.Ct.N.S. 342. 


23 Ohio 


CAs Wea ae v. Davis, 76 Pa.Super. 
Tex.—-Jung v. Neraz, 9 S.W. 344, 71 
Tex. 3916: 
14. Hathorn y. Natural Carbonic 
Gas Co., 87 N.E. 504, 194 N.Y. 326, 


128 Am.S.R. 555, 23 L.R.A.N.S. 436, 
16 Ann.Cas. 989. 


15. Bower v. Moorman, 147 P. 496, 
27 Idaho 162, Ann.Cas.1917C 99; Gia- 
pues v. Sharp, 267 P. 1017, 71 Utah 
oO . 


16. Gilmore v. Royal Salt Co., 115 
6 541, 84 Kan. 729, 34 L.R.A.N.S. 
17. Cal.—Newport  v. Temeseal 


Water Cor98T P.. 372, 149 Calk 53i6 
L.R.A.N.S. 1098. 


Ind.—Keiser v. Lovett, 85 Ind. 240 
44 Am.R. 10. 
_ Ky.—Davis v: Adkins, 35 S.W. 271 
iow Saye hy, Ye 

N.Y.—Smith v. Adams, 6 Paige 435 
[mod on other grounds 24 Wend. 
585]. 

Vt.—Gilchrist v. Van Dyke, 21 A. 
109.9) a Grd caVetan rio 

W.Va.—Becker v. McGraw, -37 S.E. 
532, 48 W.Va.7539. . 


18. Tubbs v. Custer City, 218 N.W. 
599, 52 S.D. 458. 


19. Mosier v. Caldwell, 7 Nev. 363; 


, 


’ 


20. McClellan v. Hurdle, 33 P. 280, 
3 Colo.App. 430; Roath v. Driscoll, 20 
Conn. 533, 52 Am: D. 352% Moody=w 
Burrell, 146 S.E. 753, 167 Ga. 834; 
Leonard v. Shatzer, 28 P. 457, 11 Mont. 
422 [dist Strickler v. Colorado 
Springs, 26 P. 3138, 16 Colo. 61, 25 Am. 
S.R. 245; -Strait v.. Brown, 16, Nev. 
3817, 40. Am.R. 497]; Vandivort) v. 
Hunter, 109° AY 479;°265' Pay 585: 


21. Newport v. Temescal Water 
Co... 87 Ri a3t2501 49 Walt 5310.6 te RAS 
N.S. 1098; Thomas vy. City of Grinnell, 
153 N.W. 91, 17% Iowa 571; Mead v. 
Mellette, 101 N.W. 355, 18 S.D. 523. 


22. Thompson v. Board of Hduca- 
tion of Union Free School Dist. No. 2 
of Town of Newfield, 209 N.Y.S. 362, 
124 Mise. 840. 

23. Verdugo Cafion Water Co. vy. 
Verdugo, 93 P. 1021, 152 Cal. 655. 


24. Eckel v. Springfield Tunnel & 
Development Co., 262 P.°425, 87 Cal. 
App. 617. 


25. Newport v. Temescal Water 
Co. STP. 372, 149 Calt 531, 6 akeae 
N.S. 1098. 

26. See supra.§ 255. 

27. See supra § 256. 


28. City of San Bernardino v. City 
of Riverside, 198 P. 784, 186 Cal. 7. 


29. Schenk v. City of Ann Arbor, 
163 N.W. 109, 196 Mich. 75, L.R.A. 
1917F 684, Ann.Cas.1918E 267. 


30. Barton v. Riverside Water Co., 
LOL PL 790; 792,155 Gal. 509) 23) meneAs 
HINGIS Gis L: 

“This rule, briefly stated, is that 
where one whose property is taken for 
a public use has stood by without ob- 
jection, knowing that it was so taken 
and applied, and has allowed the pub- 
lic use to be instituted and carried on 
at great expense, and has permitted 
the people benefited thereby to adapt 
themselves to the new conditions, and 
avail themselves of the conveniences 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plaintiff does not operate as an estoppel of plaintiff 
in the absence of any showing that it was the duty 
of plaintiff to object or that defendant relied on his 
failure to do so;*! nor is such defense available 
where it appears that complainant sued for an in- 
junction to restrain a diversion as soon as it reason- 
ably appeared that he would be injured thereby.*? 


[§ 264] 2. Parties.** In a case involving an ap- 
pheation of the correlative rights doctrine®* all own- 
ers of lands over an artesian basin may join in an ac- 
tion in equity to enjoin another owner over the same 
basin taking more than his just proportion according 
to his surface area, where the question that is being 
litigated is one in which plaintiffs have a common in- 
terest.3° 


[§ 265] 3. Pleading. The general rule of plead- 
ing that a complaint shall show the existence of a 
eause of action in favor of plaintiff against defend- 
ant by stating facts disclosing the existence of a 
right in plaintiff and an infringement of that right by 
defendant entitling plaintiff to relief as of the time 
of filing the complaint?® applies to actions in which 
relief is sought for wrongful diversion or pollution 
of subterranean waters,?* a mere statement of the 
facts constituting the cause of action in ordinary and 
eoncise language meeting the requirements of plead- 
ing under the code.?8 A complaint in an action for 
diversion of waters from a spring in adjoining land 
sufficiently alleges plaintiff’s riparian rights therein 
by stating that the water runs from the spring in a 
natural channel,*® and an excessive use of water by 
defendant is sufficiently alleged by reciting the terms 
of a contract limiting the use and its breach by de- 
fendant.*® Special damages in an action for diver- 
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sion must be specifically pleaded,41 and only the 
damages sued for may be recovered.*? In an action 
to recover damages for pollution of a well, an allega- 
tion of defendant’s negligence in general terms is 
sufficient where, from the nature of the case, plain- 
tiff would not be expected to know the exact cause 
of the pollution or the precise negligent act, and 
where the facts are peenliarly within the knowledge 
of defendant.42 So also, an allegation of negligent 
care of, and inattention to, a pipe line so that it de- 
veloped a leak and that the oil continued to leak for 
a long space of time sufficiently alleges a continuing 
negligence after original discovery of the leak.*+# 
In an action by the owner of a well to recover dam- 
ages for pollution suffered by a former owner who 
had assigned his cause of action to the grantee, an 
allegation setting forth the assignment and damages 
to the assignee’s use of the well is sufficient.4° 


[§ 266] 4. Evidence**—a. Burden of Proof. The 
burden of proving his claim rests upon the party as- 
serting that certain underground waters are not per- 
colating;47 that they are tributary to a particular 
stream;*® that the acts of defendant constitute an 
unlawful diversion,*® pollution,®® or waste;*! that 
damage was done to plaintiff ;>? and that defendant’s 
unlawful acts were the cause thereof.°? One claim- 
ing a prescriptive right to impound the waters of a 
stream with resulting injury to a spring has the bur- 
den of proving an adverse, hostile, continuous, and 
uninterrupted use for the period of limitations under 
a claim of right.54 

[§ 267] b. Admissibility.. The rule that the ex- 
istence of a particular condition in inanimate objects 
may be proved by evidence of its manifestations®® 


and advantages thereby afforded, he 
cannot thereafter maintain an action 
to enjoin the continuance of such pub- 
lic use, or to recover possession of the 
property so taken, but will be rele- 
gated to an action for damages.” 

Barton vy. Riverside Water Co., supra. 


31. Verdugo Cafion Water Co. v. 
Verdugo, 93 P. 1021, 152 Cal. 655. 

32. Miller v. Bay Cities Water Co., 
107 P. 115, 157 Cal. 256, 27 L.R.A.N.S. 
772) 

33. Joinder of plaintiffs generally 
see Parties §§ 108-137. 

34. See supra § 256. 

~35. Horne v. Utah Oil Refining Co., 
202 P. 815, 59 Utah 279, 31 A.L.R. 883. 


36. See Pleading § 140. 


37. See cases infra this section. 
38. See cases infra this note. 
[a] Correlative rights of the par- 


ties are sufficiently alleged by stating 
that there were water-bearing strata 
under the lands of the parties without 
alleging the existence of a stream. 
Burr v. Maclay Rancho Water Co., 116 
P. 715, 160 Cal. 268. 


[b] Pumping for commercial uses. 
—A complaint of,the owners of land 
above an artesian well basin, stating 
their use of water from the basin, and 
that defendant, having driven large 
wells, threatens to place large pumps 
thereon, and carry the water away 
from the basin for commercial uses 
ant deprive plaintiffs of water to 
which they are entitled, states a cause 
of action for equitable relief. Horne 
v. Utah Oil Refining Co., 202 P. 815, 
59 Utah 279, 31 A.L.R. 883. 


39. Madison vy. Rapid City, 
246 N.W. 283. 


(S.D.) 


40. Tubbs v. Custer City, 218 N.W. 
599, 52 S.D.. 458 


41. Revis v. ee S. Chapman & Co., 
(Cal.App.)°19 P.(2d) 511. 

[al Loss of crops and cost of ir- 
rigating.—In an action for draining 
percolating waters from plaintiff’s 
land, loss of crops and expenses in- 
curred in irrigating lands after drain- 
age are in the nature of special dam- 
ages which must be snecifically plead- 


ed. -Revis v. I. S. Chapman & Co., 
(Cal.App.) 19 P.(2d) 511. 
Pleading damages generally see 


Damages §§ 301-317; Pleading § 189. 


42. Miller v. Chicago Great West- 
ern Ry. Co., 129 S.W. 1034, 144 Mo. 
App. 139. 


fa] Complaint construed.—In an 
action against a railroad for the im- 
proper construction of a _ culvert, 
whereby water from a spring was Ob- 
structed, the damages were alleged to 
have accrued to four owners as ten- 
ants in common, including the plain- 
tiff, and it was alleged that the other 
owners sold their interest to plaintiff 
and assigned their damages to him, 
whereby hé became entitled thereto. 
It was held, that the damage sued for 
was the damage which accrued while 
all four owned the property. Miller 
v. Chicago Great Western vee Co., 129 
S.W. 1034, 145 Mo.App. 139 


43. TNexas'iCow vy. Giaaings, 
Civ.App.) 148 S.W. 11 


[a] Defective pti of pipe 
line.—An allegation that defendant 
défectively constructed a pipe line so 
that oil escaped into plaintiff's well 
is sufficient without alleging specifi- 


(Tex. 


cally the details of defective construc- | 


tion which caused the pollution. Tex- 


S Co: .Vv: sHedines: (Tex.Civ.App.) 148 
SW. 114 

witeiing facts unknown to plaintiff 
generally see Pleading § 166. 


44, Meddock v. National Transit 
Co., 161 A. 628, 105 Pa.Super. 553. 

45. Texas Co. v. inact oe (Tex: 
Civ.App.) 148 S.W. 1142 


46. Presumptions as es nature of 
subterranean waters see supra § 248. 


47. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369, 39 
Ariz. 65 [mcd and reh den 7 P.(2d) 
254]; Arroyo Ditch & Water Co. v. 


Baldwin, 100: Poe 8745. 155 Gal 280: 
Flanigan v. State, 188 N.Y.S. 934, 113 
Mise. 91; Heninger v. McGinnis, 108 


S.E. 671, 181 Va. 70. 


48. Nourse v. Andrews, 
84, 200 Ky. 467. 


49. Wudson v. Dailey, 105 P. 
1567 Cals 617. ’ 


50. Killian v. Killian, 57 So. 825, 
175 Ala. 224; Schlichtkrull v. Mellon- 
PIROeRs OilsCo;, 152; A> 882, 130i) ba: 


51. Miller v. Bay Cities Water Co., 
By Pioris, 167 Calf 256527 L RAN S 


52. Killian v. Killian, 57 So. 825, 
175 Ala. 224. 


53. Willis v. City of New York, 127 
N.Y.S. 699, 69 Mise. 510; Schlichtkrull 
v. Mellon-Pollock Oil Co., 152 A. 832, 
301 Pa. 560; Alwine v. Valley Smoke- 
less Coal Co., 115 A. 882, 271 Pa. 571. 


54. St. Martin v. Skamania Boom 
Cor W420 355, vo) Washveo9es 


55. See Evidence § 112. 


255 S.W. 


748, 
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applies to evidence offered in proof of the alleged 
fact that defendant had diverted percolating waters 
to which plaintiff was entitled.°® Evidence of cre- 
osote in a well on a farm between that of plaintiff 
and defendant’s premises is admissible to show that 
creosote polluting plaintiff’s well came from defend- 
ant’s premises.°* Where defendant claimed a pre- 
sériptive right to impound the waters of a stream 
which interfered with the flow of a spring on the 
land of a lower riparian owner, evidence of negotia- 
tions between defendant and the owner after defend- 
ant’s erection of its dam is admissible to show that 
defendant acquired no prescriptive right,®* as is evi- 
dence that after objections the waters were not im- 
pounded at any time for over a_year.°® As bearing 
on damages, evidence as to agricultural and health 
conditions on plaintiff’s land from the time of the al- 
leged trespass for a period of years prior thereto is 
admissible ;®° but evidence of damages must be con- 
fined to damages to the land where plaintiff’s spring 
is located,** and to the particular spring claimed to 
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have been damaged,®? although not to evidence of 
the land’s market value where it has.no market val- 
ue.°° In an action for polluting the waters of a sub- 
terranean stream by emptying sewage therein, evi- 
dence of the prior pollution of the waters by surface 
waters is admissible, not to justify the act of de- 
fendant, but to show that the water was so contami- 
nated before its act as to render the same useless for 
plaintiff’s purposes.°4 

[§ 268] c. Weight and Sufficiency.®® The rule in 
actions generally that there must be legal evidence 
of every material fact necessary to support a ver- 
dict or finding®*® applies equally to actions at law or 
in equity for the diversion, pollution, or waste of 
subterranean waters,®* and such evidence, to support 
the verdict or finding, must meet the requirements of 
clearness, certainty, and convincing force in the par- 
ticular case, whether it be in an action for damag- 
es*8 or for an injunction,®® although circumstantial 
evidence meeting these requirements,‘°® and a prepon- 


56. Thibadeau v. Clarinda Copper] Town of Olney Springs, 288 P. 631, 87| Jones v. Vanausdeln, 156 P. 615, 28 


Mining Co., 272 P. 254, 47 Idaho 119. Colo. 420. 


[a] Tapping of spring.—On the is- [b] 


plaintiffs land feeding 


Evidence held insufficient to 
sue of whether percolating waters in|show that: (1) Damage charged to a 
plaintiff's | spring and farm had been suffered. 


Idaho 743. (10) Operation of a school 
and sanitarium by means of conduct- 
ing sewage from its plant contaminat- 
ed water in plaintiff's spring. Love 
v. Nashville Agricultural and Normal 


spring had been tapped by defendant’s 
mining operations, evidence of leaks 
in a bulkhead constructed beyond the 
line of defendant’s property is admis- 
sible. Thibadeau v. Clarinda Copper 
Mining Co., 272 P. 254, 47 Idaho 119. 

57. Chapman v. American Creosot- 
ing Co., 286 S.W. 837, 220 Mo.App. 419. 


58. St. Martin v. Skamania Boom 
Go., 140 P. 355, 79 Wash. '393. 

59. St. Martin v. Skamania Boom 
Co., supra. 

60. Rouse v. City of Kinston, 123 
S.E. 482, 188 N.C. 1. 

61. Sun Co. v. Gibson, 295 F. 118. 

62. Crosby v. City of East Orange, 
87 A. 341, 84 N.J.Law 708. 

62, Thibadeau v. Clarinda Copper 
Mining Co., 289 P. 608, 49 Idaho 504. 
' 64 Kevil v. Princeton, (Ky.) 118 
S.W. 363. 


65. Where law has been changed 
from English.common-law doctrine 
to doctrine of correlative rights see 
supra § 256. 


66. See Evidence § 1795. 


67. Hudson v. Dailey, 105 P. 748, 
156 Cal. 617; Northeast Coal Co. v. 
Hayes, 51 S.W.(2d) 960, 244 Ky. 639. 


68. See cases infra this note. 


[a] Evidence held sufficient to 
show that: (1) Defendant’s mining 
operations caused the drying up of 
springs. Hornick vy. Bethlehem Mines 
Corporation, 161 A. 75, 307 Pa. 264. 
(2) Draining and destruction of wa- 
ter wells was the result of defend- 
ant’s drilling a hole and negligently 
leaving the hole unplugged. Daly v. 
Gypsy Oil Co., 300 P. 1099, °133 Kan. 
551. (3) Pollution of subterranean 
veins of fresh water was caused by 
drilling and operating oil wells. Mar- 
tin v. Shell Petroleum Corporation, 
299 P. 261, 133 Kan. 124. (4) A spring 
was polluted by the waste product of 
defendant’s creosoting plant through 
the breaking of its sewer. Sandstone 
Spring Water Co. v. Kettle River Co., 
149° NOW. 885, 122 Minn..610. (5), A 
town, in developing itS own water 
supply, did not partly divert water 
from private corporation’s springs. 
Pure Springs Water Supply Co. v. 


Killian v. Killian, 57°So. 825, 175 Ala. 
224. (2) Plaintiff could have prevent- 
ed or lessened the injury from pollu- 
tion of a spring. Groh y. South, 86 
A. 1036, 119 Md. 297. (3) Pee 
suffered damages. Revis v. Ss. 
Chapman & Co., (Cal.App.) 19 Pp (24) 
511. (4) Water taken by a munici- 
pal waterworks system lowered the 
water beneath plaintiffs’ lands. 
Strang v. City of New York, 127 N.Y. 
S. 231. (5) Overflow from railroad 
culvert was proximate cause of con- 
tamination of water in adjoining land- 
owner’s well. Chesapeake & O. Ry. 
Coy. Chitton; 35 S.W.(2d) 884, 237 
Ky. 519. 
69. See cases infra this note. 


[a] Evidence held sufficient to 
show that: (1) A common supply of 
percolating water existed under the 
lands of both parties, justifying re- 
lief. Burr v. Maclay Rancho Water 
Cone 16st Ps 715; 16 0\'Cal:=2638. (2) A 
spring was a natural one on the in- 
tervener’s land. Ahl v. McKiel, 5 P. 
(2d) 999, 165 Wash. 659. (3) A spring 
was a tributary of a creek. Scott v. 
Fruit Growers’ Supply Co., 258 P. 
1095, 202 Cal. 47. (4) Complainant’s 
land overlay an underground gravel 
stratum saturated with water feed- 
ing his artesian well, and that defend- 
ants threatened and intended to take 
and divert waters supplying such 
gravel stratum. Miller v. Bay Cities 
Water Co., 107 P. 115, 157 Cal. 256, 27 
L.R.A.N.S. 772. (5) The conclusion 
of the existence of a subsurface wa- 
tercourse supplying a spring was au- 
thorized. Hayes v. Adams, 218 P. 933, 
109 Or. 51. (6) Defendants had in- 
terfered with the flow of water to 
plaintiff's spring by enlarging defend- 
ants’ spring. McAlister v. Dungan, 
291 FP. 419) 108 Cal App. 185.) CZ) De- 
velopment of water by defendants by 
running tunnels two hundred feet 
above such spring did not affect its 
flow. Westphal v. Finkler, 149 P. 785, 
27 Cal.App. 794; Robertson vy. Fink- 
lex, 49 Parser vealiAp pase. «Ck 
Diversion of water would result in 
serious injury to complainants. Vir- 
ginia Hot Springs Co. v. Hoover, 130 
S.E. 408, 143 Va. 460. (9) Injury to 
plaintiff’s wells was not caused by 
defendants’ sinking of other wells. 


Institute, 243 S.W. 304, 146 Tenn. 550, 
28 A.L.R. 887. (11) Springs did not 
in fact feed the river. Nourse v. An- 
drews, 255 S.-W. 84, 200 Ky. 467. (12) 
The old San Gabriel river has no well- 
defined subterranean channel. Arroyo 
Ditch & Water Co. v. Baldwin, 100 P. 
874, 155 Cal. 280. (13) The waters in 


dispute were percolating waters. 
Roberts v. Gribble, 134 P. 1014, 43 
Utah 411. 


[b] Evidence held insufficient to 
show that: (1) Water formed part of 
a natural stream on plaintiff’s land. 
White v. Rose Land & Cattle Co., 157 
P. 1164, 61 Colo. 352. (2) There was 
an underground connection between 
plaintiffs’ and defendants’ wells. 
Jones v. Vanausdeln, 156 P. 615, 28 
Idaho 743. (8) Pumping water by a 
city injured land for farming or caus- 
ed flowing wells to stop. Davison v. 
City of Ann Arbor, 212 N.W. 81, 237 
Mich. 453. (4) Installment in the city 
of an independent system of mains 
and pipes to furnish river water for 
other than domestic purposes was 
commercially feasible and practica- 
ble. Erickson v. Crookston Water- 
works, etc., Co., 117 N.W. 485, 105 
Minn. 182, 17 L.R.A.N.S. 650. (5) De- 
fendant’s acts caused lowering of the 
water level. 
(Neb.) 248 N.W. 304. (6) Reduction, 
if any, of the annual flow upon com- 
plainant’s land is traceable to defend- 
ants’ piping the spring. Heninger v. 
McGinnis, 108 S.E. 671, 131 Va. 70. 
(7) Defendant’s use of the water of 
a stream, lessening the flow of a 
spring on the land of a lower owner, 
was hostile or adverse or had con- 
tinued during the period of limita- 
tions. St. Martin v. Skamania Boom 
Co., 140 P. 355, 79 Wash. 393. 


70. Maricopa County Municipal 
Water Conservation’ Dist. No. 1. v. 
Southwest Cotton Co., 4 P.(2d) 369, 
377, 39 -Arize 65 [mod and reh den 
7 P.(2d) 254]; Hornick vy. Bethlehem 
pines Corporation, 161 A. 75, 307 Pa. 


“What, then, is the nature of the 
proof required to establish that an al- 
leged subterranean stream has def- 
inite banks, a bed, and a current? 

While surface indications 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Olson v. City of Wahoo, ° 
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. 


derance where the evidence is conflicting,” are suffi- 
cient. A verdict for plaintiff is justified by infer- 
ences fairly deducible from legal evidence.*2  Al- 
though the general rule restricts the use of affidavits 
to preliminary proceedings in equity actions,7* it has 
been held, in a suit to restrain the diversion of water, 
that affidavits and depositions taken on due notice on 
behalf of both parties constitute sufficient evidence 
on which a perpetual injunction may be granted.74 


[§ 269] 5. Questions of Law and, Fact. Under 
the general rule that questions of law are for the 
court and questions of fact for the jury,‘® it has been 
held for the jury to determine whether a proposed 
use and diversion of flowing subterranean waters,‘® 
or of percolating waters feeding artesian wells,‘* was 
reasonable; or whether deflection of surface waters 
into a sink hole was proper;*® or whether defend- 
ant’s acts were the cause of plaintiff’s injury.7® Fol- 
lowing the rule in equity,®° questions of fact raised 
by pleadings of plaintiff and affidavits filed by de- 
fendant are within the court’s discretionary power 
to determine.*+ 


[§ 270] 6. Instructions.*2 The general rule that 
instructions must be confined to the issues raised 
by pleadings and proof**® applies in actions for diver- 
sion or pollution of subterranean waters.§* In an 
action for pollution of a spring where the issue is 


such as trees, shrubs, bushes, and 
grasses growing along the course and 
the topographical features of the sur- 
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& Co., (Cal.App.) 19 P.(2d) 511. 
Whether the diversion of a 
the construction of defendant’s rail- 
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whether defendant’s acts have caused the damage 
and not whether his acts have been negligent, a re- 
quested instruction that if plaintiff’s acts contribut- 
ed to the pollution he cannot recover, is properly re- 
fused;*° end, in an action for destruction of plain- 
tiff’s well by defendant’s mining operations, where 
the issue under the terms of the contract between 
them is negligent operation of the mine, an instruc- 
tion fixing an arbitrary and absolute rule of respon- 
sibility is erroneous.°® The instructions should pro- 
vide a correct measure of damages.*7 Under the 
rule that it is error to give instructions which tend, 
to mislead or confuse a jury,®* a charge that water 
running in buildings may be appurtenant therete and 
that water running in premises under the circum- 
stances belongs to the buildings is erroneous as lead- 
ing the jury to believe that it must be running in the 
buildings in order to be appurtenant to the premises, 
which is not so;8® and an instruction that lack of 
knowledge would not relieve defendant is erroneous 
as misleading when the fact whether defendant knew 
that water diverted would flow into plaintiff’s spring 
was for the jury.®° 


‘[§ 271] 7. Verdict and Findings. Following the 
general rule in equity,®! findings of the court will 
be construed, if possible, to sustain the judgment or 
decree granted.®? 


ing a gravel stratum under complain- 
ant’s land, into which complainant’s 
well was sunk, thereby depriving 


(2) 
branch in 


face are the simplest and surest 
methods of proof, we think they are 
by no means exclusive. Other meth- 
ods may be used, such as a series of 
wells or borings, tunnels, the color 
and character of the water, the sound 
of water passing underneath the 
earth, the interruption of the flowing 
of other wells on the line of the al- 
leged subterranean stream, geologi- 
cal formation, and perhaps others. 
But all of these, when examined, must 
be such as to afford clear and con- 
vincing proof to the satisfaction of 
a reasonable man, not only that there 
are subterranean waters, but that 
such waters have a definite bed, banks 
and current within the ordinary 
meaning of the terms as above set 
forth, and the evidence must estab- 
lish with reasonable certainty the 
location of such bed and _ banks.” 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Southwest 
Cotton Co., supra. 

V1. Hiallev. Galey,.2it Ps 319 126 
Kan. 699; Shelly v. Ozark Pipe Line 
Corporation, (App.) 2 S.W.(2d) 115 
[rev on other grounds 37 S.W.(2d) 
518, 327 Mo. 238, 75 A.L.R. 1316]. 


72. WHornick v. Bethlehem Mines 
Corporation, 161 A. 75, 307 Pa. 264. 


73. See Injunctions § 584. 

74, Virginia Hot Springs Co. v. 
Hoover, 130 S.E. 408, 143 Va. 460. 

75. See Trial § 313. 

76. Cason v. Florida Power Co., 
76 So.-535, 74 Fla.‘1, L.R.A.1918A 
1034; Fire Dist. No. 1 v. Graniteville 
Spring Water Co., 152 A. 42, 103 Vt. 
29. 

77. Rouse v. City of Kinston, 123 
S.B..482, 188 N.C. 1. 

78. Killian v. Killian, 57 So. 825, 
175 Ala. 224. 

79. See cases infra this note. 

[a] Held questions for jury.—(1) 
Whether drainage was due to defend- 
ant’s peat-digging operations on ad- 
joining land. Revis v. I. S. Chapman 


road caused the’ drying up of wells 
on plaintiff's land. Wasioto & B. M. 
R. Co. v. Hensley, 146 S.W. 751, 148 
Ky. 366. (3) Whether loss of a 
spring was caused by the removal of 
coal under plaintiff’s land, and not by 
the removal of coal under adjoining 
land. Alwine v. Valley Smokeless 
Coal-Cos 115 A.e882) 2.71) Pa. 5713 \C4) 
Whether contamination of a well was 
by gasoline from a tank on another 
lot. Masten v. Texas Co., 140 S.E. 
89, 194 N.C. 540. (5) Whether gaso- 
line was escaping from a filling sta- 
tion and entering the owner’s well. 
Continental Oil Co. v. Berry, (Tex. 
Civ.App.) 52 S.W.(2d) 953. 


80. See Injunctions § 591. 


81. Hathorn v. Natural Carbonic 
Gas Co.,'87 N.E. 504, 194 N.Y. 326, 128 


Am.S.R. 555, 23 L.R.A.N.S. 436, 16 
Ann.Cas. 989. 
€2. Instructions generally see 


Trial §§ 460-777. 
83. See Trial § 648. 


84. See cases infra this section. 

85. Groh v. South, 86 A. 1036, 119 
Md. 297. 

86. 


Householder v. Quemahoning 
Coal, €o., 1162 A. 405272) Pas.78. 

87. Chapman v. American Creosot- 
ing Co., 286 S.W.- 887, 220 Mo.App. 
419. 

88. See Trial § 599. 

89. Corevo v. Holmes, 71 A. 718, 
82 Vit. 34, 137 Am.S.R. 985. 

90. Killian v. Killian, 57 So. 825, 
175 Ala, 224, 


91. See Injunctions § 614. 
92. See cases infra this note. 
{a] Findings held sufficient to 


sustain judgment.—(1) Where com- 
plainant alleged that defendants were 
threatening and intending to divert 
and carry away ‘‘the waters of Coyote 
river’ beyond their own lands, and 
prevent the same from ever returning 
to the river or flowing through the 
gravel within the gorge and supply- 


complainant of waters to irrigate his 
land, and irreparably damaging the 
same, it was held that such allegation 
stated in effect that defendants in- 
tended to divert all the waters of the 
stream, and the court having found 
the same to be true, such finding suffi- 
ciently found the quantity of storm 
waters which defendants intended to 
take, under a claim that they were 
entitled to appropriate and use, be- 
yond the watershed, the flood waters 
of the stream. Miller v. Bay Cities 
Water Co, 107 Polis 157 Canresoatw. 
L.R.A.N.S. 772. (2) The findings in 
a suit to enjoin defendant from pump- 
ing water from its wells on its lands 
adjacent to plaintiff’s lands for irri- 
gation of remote lands, that underly- 
ing the lands in controversy, includ- 
ing the lands of plaintiff and extend- 
ing to the foot of the mountains, are 
water-bearing strata, that an almost 
impervious dike which extends aeross 
the tract arrests the progress of the 
water underlying plaintiff’s land, that 
the subterranean waters are supplied 
by rains falling on the mountains, and 
find their way into the water-bearing 
strata and percolate through the 
same, that the waters in the water- 
bearing strata underlying the lands 
of plaintiff and other lands in the 
vicinity, including the lands in which 
defendant’s pump is situated, are, in 
their natural state, under pressure 
from tthe head of the waterg near the 
mountains, ete., show a common sup- 
ply of percolating waters lying in 
continuous strata saturated with wa- 
ter and extending under the lands of 
the parties, and justify relief to plain- 
tiff. Burr v. Maclay Rancho, Water 
Go.; 116. PP} 715,160. Cali-268. 


{b] Findings held insufficient to 
sustain judgment.—Where, in a suit 
involving the ownership and the use 
of the waters of springs, plaintiff 
showed an appropriation of the wa- 
ters in 1895, by the construction of 
ditches, by means of which he di- 
verted the waters and made a benefi- 
cial use of them until interfered with 
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[§ 272] 8. Judgment and Decree. Following the 
general rule in equity,®* the court may in its decree 
settle the rights of the parties and make reasonable 
regulations for their use of the water,®* must in so 
doing afford adequate protection to the party whose 
right is paramount,?® and guard against a depletion 
of the supply;°° but the decree should be so framed 
that defendant will not be deprived of his right to 
a lawful use of the underground waters,®* nor should 
the relief granted be broader than the relef asked 
for in the complaint.°* The decree must be clear and 
certain in its terms.°° 


[§ 273] F. Damages. If the damages are per- 
manent plaintiff is entitled to recover the difference 
between the market value of the land, giving due 
consideration to the benefits to be derived from the 
spring on it, before and after defendant’s wrongful 
acts.t If the damages are temporary the measure 
of damages is the diminution in value of the use of 
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[§§ 272-273 


the property during the time the water is diverted or 
polluted,? due to loss of use of water for farming and 
domestic purposes,* the cost of removing the ob- 
struction or nuisance,* plus other actual damages 
suffered by plaintiff,> including the cost of obtaining 
a supply of water from other sources® or of sinking 
deeper wells to meet the changed conditions under- 
ground,’ and compensation for discomfort and an- 
noyanee.6 Where an action for pollution of a well 
is based on a cause which does not involve the en- 
tire destruction of the estate, but which may be re- 
moved at any time, damages must be based upon con- 
ditions and injuries existing during the period of 
limitation prior to the filing of the suit.® Plaintiff 
may recover nominal damages without proof of ae- 
tual damages, where defendant’s acts amount to an 
open denial of plaintiff’s rights.1° Punitive damag- 
es may be allowed in case of a malicious or wanton 
injury.+? z 


by defendant, and defendant showed 
that in 1904 he constructed a ditch 
and thereby diverted and used all the 
waters of the springs for beneficial 
purposes, but did not show that the 
waters were then unappropriated, the 
findings that defendant, in 1904, con- 
structed a ditch from his land to the 
springs, which were then unappro- 
priated waters, and appropriated and 
diverted all the waters to his land for 
irrigation and domestic purposes, and 
that plaintiff had no right to the wa- 
ters, or any part thereof, and that 
the allegations of his complaint con- 
trary to the findings were untrue, 
were not in conflict with plaintiff's 
claim, especially since they did not 
necessarily negative a prior appro- 
priation of the waters by plaintiff, 
and. did not sustain judgment for de- 
fendant. Munsee v. McKellar, 116 P. 
1024, 39 Utah 282. 


93. See Injunctions § 622. 


94. Burr v. Maclay Rancho Water 
Co., 98 P. 260, 154 Cal. 428. 

95. Burr v. Maclay Rancho Water 
Co., supra. 

96. Burr v. Maclay Rancho Water 
Co., supra. 

97. Burr v. Maclay Rancho Water 
Cory 116 Peis, 160Cal. 268: 


98. Burr v. Maclay Rancho Water 
Con lore. = 115,160) Cals i268; 

[a] In action to enjoin interfer- 
ence with natural flow, a judgment 
prohjbiting defendants from _ inter- 
fering with the flow of water to plain- 
tiff's spring is not erroneous in not 
fixing the amount of water defend- 
ants could take from their. springs, 
where the action is not for the diver- 
sion of the water of the spring. Mc- 
Alister v. Dungan, 291 P. 419, 108 Cal. 
App. 185. 


99. Powers v. Perry, 
12 Cal.App. 77. 

[a] Decree not sufficiently specific. 
—A judgment placing a servitude up- 
on’ defendants’ land, which gave plain- 
tiffs the right ‘‘in and to sufficient 
water for household purposes,” from 
a spring thereon, but did not state the 
amount of water plaintiffs would need 
for household purposes, or mention 
the number of stock to be watered, or 


TOG oR 5.9/5; 


well. 


the number of houses to be supplied, 
was insufficient. Powers v. Perry, 106 
POs eek aA eile 


Definiteness and certainty required. 
in decrees generally see Injunctions § 


au. 


1. U.S.—Sun Co. v. Gibson, 295 F. 
118. 


Cal.—De Freitas v. Town of Suisun, 
149 P. 553, 170 Cal. 2638. 

Idaho.—Thibadeau v. Clarinda Cop- 
aes Mining Co., 272 P. 254, 47 Idaho 
119% : 

Neb.—Beatrice Gas Co. v. Thomas, 
59 N.W. 925, 41 Neb. 662, 672, 43 Am. 
Se aida 

N.C.—Rouse v. City of Kinston, 123 
S.H. 482, 188 N.C. 1. 

Ohio.—Wyandot Club v. Sells, 9 
Ohio S.&C.P. 106, 6 Ohio N.P. 64. 


Pa.—Schlichtkrull v. Mellon-Pol- 
lock’ @il -Co., 152 A. 829; 301 Pa. 553; 
Rabe v. Shoenberger Coal Co., 62 A. 
854, 213 Pa. 252, 3 L.R.A.N.S. 782, 5 
Ann.Cas. 216. 


“There was in the case under con- 
sideration evidence that the value of 
plaintiff’s property had been dimin- 
ished by ‘the contamination of the 
The inquiry we think should 
have been as to whether or not the 
defendant’s acts had caused a_ per- 
manent and irremediable injury to 
plaintiff’s property. If so, the plain- 
tiff was entitled to compensation in 
this action for all Such injury, pres- 
ent or prospective. If, on the other 
hand, the injury was temporary in its 
character and capable of being avoid- 
ed in the future without permanent 
injury to plaintiff's freehold, the case 
was one of a continuing nuisance, and 
damages should have been restricted 
to the commencement of the action.” 
Beatrice Gas Co. v. Thomas, supra. - 

[a] Pollution of mineral spring.— 
In an action for contamination of a 
spring by sewage, damages to the 
reputation of the spring as pure and 
medicinal water, the value of the 
property, and the proceeds of ‘the 
spring were proper elements to be 
considered. Love v. Nashville Agri- 
cultural and Normal Institute, 243 S, 
W. 304, 146 Tenn. 550, 23 A.L.R. 887. 


2. U.S.—Sun Co. v. Gibson, 295 F. 
118. 


Ark.—Magnolia Petroleum Co. v. 
Smith, 238 S.W. 56, 152 Ark. 326. 


Idaho.—Thibadeau v. Clarinda Cop- 
Der Mining Co., 272 P. 254, 47 Idaho 
119. ; 


Ky.—Long v. Louisville, ete., R. Co., 
107 Siw. 208,. 128 Ky. 26, 832" Keyeius 
774, 18 L.R.A.N.S. 1068, 16 Ann.Cas. 
673; Standard Oil Co. v. Kinnaird, 13 
Ky, 269, 52:60: 


Neb.—Beatrice Gas Co. v. Thomas, 
oa 925, 41 Neb. 662, 43 Am.S.R. 

N. Y.—Colrick v. Swinburne, 12 N.E. 
427, 105 N.Y. 503; Reisert v. New 
York, 91 N.Y.S. 780, 101 App.Div. 93; 
Dinger v. New York, 86 N.Y.S. 577, 42 
Misc. 319 [aff 92 N.Y.S. 1120, 101 App. 
we 202, aff 75 N-H. 1129, 182 «N.Y. 


Tex.—Texas Co. v. Giddings, 
App.) 148 S.W. 1142. 


3. Standard Oil Co. v. Kinnaird, 13 
LEGS PALIN 


4. Magnolia. Petroleum Co. Vv. 
Smith, 238 S.W. 56, 152 Ark. 326; Thi- 
badeau vy. Clarinda Copper Mining Co., 
272 P. 254, 47 Idaho 119; Louisville, 
etc., R. Co. v. Simpson, 33 S.W. 395, 17 
Ky.L. 989: 

5. Louisville, ete., R. Co. v. Simp- 
son, supra; Standard Oil Co. v. Kin- 
naird, 13 Ky.L. 269, 270. 


6. Pensacola Gas Co. vy. Pebley, 5 
So. 593, 25 Fla. 381; Rabe v. Shoen- 
berger Coal Co., 62 A. 854, 213 Pa. 252, 
8 L.R.A.N.S. 782. 


7. Pensacola Gas Co. v. Pebley, 
5 So. 5938, 25 Fla. 381; Reisert v. 
New York, 86 N.Y.S. 576, 42 Misc. 275 
[rev on other grounds 91 N.Y.S. 780, 
101 App.Div. 93]. 


8. Pensacola Gas Co. vy. Pebley, 5 
So. 598, 25 Pla. 381. 


_ 9 Chapman v. American Creosot- 
ng Co., 286 S.W. 8387, 220 Mo.App. 


10. Peck v. Clark, 8 N.E. 335, 142 
Mass. 436. 


11. Wyandot Club v. Sells, 9 Ohio 
S.&C.P, 106, 6 Ohio N.P. 64. 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 274] A. What Are Lakes and Ponds—l. In 
A lake is an inland body of water of con- 
siderable size, occupying a natural basin or depres- 
sion in the earth’s surface below the ordinary drain- 
age level of the region, fed by either surface water 
or surface streams or by subterranean streams or 
springs, and having little or no current or motion 
of the waters in any particular direction.t* 


General. 


12. Existence and location of lakes 
withir. state as subject to judicial no- 
tice see Hvidence § 1861. 

Lakes and ponds as flowing waters 
see supra § 2 


13. See cases infra this note; 
and infra note 15. 
{a] Other definitions.—(1) “An 


inland body of water or natural in- 
closed basin serving to drain the sur- 
rounding country.” Brignall v. Han- 
nah, 157 N.W. 1042, 1043, 34 N.D. 174. 
(2) .“A lake is a considerable body 
of standing water in a depression of 
land.” Brignall v. Hannah, supra. 


{b] Distinction between lake and 
marsh or swamp. — In determining 
whether a sheet of water is to be 
classed as a lake or as a marsh, 
swamp, or bog, it is necessary to take 
into account the comparative depth 
or shallowness :of the water, its per- 
manence or liability to dry down and 
refill according to the season, the 
main source of supply, whether 
streams or springs or surface drain- 
age, the character of the bottom, 
whether it is mainly sand or gravel, 
or on the other hand mud or peat, and 
the presence or absence of vegetation 
growing up from the bed or bottom. 
Carr v. Moore, 93 N.W. 52, 119 Iowa 
152,°97 Am.S:.R. 292; Western; etc., 
Inv. Co. v. Farmers’, etc., Nat. Bank, 
Der. 5912, 35, Or2298. 

[ec] Drying up in dry seasons.— 
(1) While the liability of a body of 
water to dry up in dry seasons may be 
considered in determining whether it 
constitutes a Jake (Carr v. Moore, 93 
N.W. 52, 119 Iowa 152, 97 Am.S.R. 
292), (2) the recession of the waters 
of a lake must be permanent, and not 
temporary, to cause the lake to lose 
its character as such (In re Judicial 
Ditch Proceeding No. 15 of Faribault 
County, 167 N.W. 1042, 140 Minn. 233; 
In re Tucker, 148 N.W. 60, 126 Minn. 
214). (8) Thus, where a lake dried 
up in unusually dry seasons of cer- 
tain calendar years, but in two calen- 
dar years later again filled up from 
natural causes and continued in its 
original condition thereafter, it did 
not lose its character as a meandered 
lake under a statute relating to such 
Jakes. In re Judicial Ditch Proceed- 
ing No. 15 of Fairbault County, supra. 
(4) And where a lake, although filled 
with water in wet seasons, dried up in 
dry seasons, it was still a lake, sub- 
ject to the rules as to conveyance of 
land bounded by nonnavigable lakes. 
In re Tucker, supra. 


[d] Source of supply.—(1) Al- 
though the source of supply may be 
looked at in determining whether a 
particular body of water is in fact 
a lake (Carr v. Moore, 93 N.W. 52, 
119 Iowa 152, 97 Am.S.R. 292), (2) 
it is not essential to the character of 
a lake that it should be wholly sup- 
plied by surface streams or subter- 
ranean springs, for it may be fed, in 
part at least, by surface drainage 
(Schaefer v. Marthaler, 26 N.W. 726, 
34 Minn. 487, 57 Am.R. 73). (3) 
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ficia].+4 


A pond 


Water which comes to rest perma- 
nently in a basin made by nature, al- 
though flood water once, may consti- 
tute a lake. Humphreys-Mexia Co. v. 


‘Arseneaux, 297 S.W. 225, 116 Tex. 603, 


53 A.L.R. 1147 [aff (Civ.App.) 244 S. 
W. 280]. 

[e] Fact thas body of water is 
meandered and piatted as lake is not 
conelusive evidence that it has that 
character, but the fact must be deter- 


mined from _ physical conditions, 
Niles v. Cedar Point Club, 20 S.Ct. 
N24, oh TS. 1S... (800,445 Seid LiL > 


Wright v. Council Bluffs, 104 N.W. 
492, 130 Iowa 274, 114 Am.S.R. 412; 
Carr v. Moore, 93 N.W. 52, 119 Iowa 
97. Am:S.R. 292; -Western, -etc:, 
Inv. Co. v. Farmers’, ete., Nat.. Bank, 
57-P, 912,35 Or: 298; 

{f] Navigability.—A lake within 
the description of bodies of water to 
be meandered under the rules of the 
interior department, and decided by 
the secretary, on an application for a 
survey of its bed, not to be public 
lands and to have been properly 
meandered, should be regarded as a 
nonnavigable lake, but in order to 
constitute a nonnavigable lake, no 
particular depth is essential, nor is 
it necessary that the water cover the 
entire bed at all seasons, and it is 
enough if the body of the water has 
well defined banks, filled during por- 
tions of the year. State v. Jones, 122 
N.W. 241, 148 Towa 398 [aff 33 S.Ct. 
168, 226 U.S. 460, 57 L.Ed. 300]. 


[g] Bodies of water in sea marsh. 
—(1) An isolated body of rain wa- 
ter in the midst of a dense sea marsh, 
without a natural inlet or outlet large 
enough for a pirogue to navigate, 
may be a lake in the sense that all 
such permanently water covered or 
submerged areas in the sea marsh 
subject to tidal overflow are lakes, 
State v. Sweet Lake Land & Oil Co., 
113 So. 833, 164 La. 240; McDade v. 
Bassier Levee Board, 33 So. 628, 109 
La. 633. (2) However, such a body 
of water will not be regarded as a 
lake so as to defeat the operation of a 
statute relating to the grant of over- 
flowed lands. State v. Sweet Lake 
Land & Oil Co., supra; McDade v. 
Bassier Levee Board, supra. 


14. “Pond” see 49 C.J. p 1079. 


[a] Classification of ponds.—(1) 
“In respect to title, the law divides 
natural fresh-water ponds into two 
classes—the small, which pass by an 
ordinary grant of land, like brooks 
and rivers, from which, as conveyable 
property, they are not distinguished, 
and the large, which are exempted 
from the operation of such a grant, 
for the reasons that stop private own- 
ership at the water’s edge of the sea 
and its estuaries.” Concord Mfg. Co. 
v. Robertson, 25 A. 718, 719, 66 N.H. 
1, 18 L.R.A. 679. (2) Great ponds 
see infra § 283. ° 


[b] As public waters.—‘‘Tide wa- 
ters and large ponds are public wa- 
ters.” Concord Mfg. Co. v. Robertson, 
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IV. NATURAL LAKES AND PONDS 


has the same characteristics, except that it is of rela- 
tively small size and may be either natural or arti- 
The controlling distinction between a river 
or stream and a pond or lake, independent of size, is 
that in a stream the water has a natural motion or 
a current, while in a pond or lake the water is, in its 
natural state, substantially at rest.t° 


[§ 275] 2. Particular Large 


Lakes of North 


679. 

[ec] “Pond,” in a lease giving the 
lessee the right to raise a dam as 
high as the water will rise in a cer- 
tain pond, cannot be construed to 
mean the pond made by the dam 
existing at the time the lease was 
made, as such construction would 
render it inoperative, but was used 
to designate the place where the 
flowage might be made; and it was 
held that the power conferred should 
be limited only by the barriers to the 
water around the pond and the prem- 
ises described. Smith v. Moodus Wa- 
ter Power Co., 35 Conn. 392, 398. 


[d] “Dam” as meaning “pond.”’— 
(l)'*) “In scommon, speech jai ae 
dam signifies the pond [formed by 
the dam] and not the obstruction by 
which the pond is held.” Hutchinson 
Vi, CHicaso: & uN. Wey RY. ©On. Ou NaS: 
582, 603. (2) “So a pond is made to 
include the dam even in a judicial 
phrase.” Hutchinson vy. Chicago & N. 
W. Ry. Co., supra. 


[e] “Pond” and “marsh” dis- 
tinguished.—(1) “When a _ body of 
standing water is so shallow that 
aquatic plants grow in most of it, it 
is usually called a pond; when the 
pond is mostly filled with vegetation 
it becomes a marsh.” Brignall v. 
Hannah, 157 N.W. 1042, 1043, 34 N.D. 
174. (2) ‘“Marsh’’ see 38 C.J. p 1363. 


{f] Origin.—Water which comes 
to rest permanently in a basin made 
by nature, although flood water once, 
may constitute a pond. Humphreys- 
Mexia Co. v. Arseneaux, 297 S.W. 225, 
116 Tex. 603, 53 A.L.R. 1147 [aff (Civ. 
App.) 244 S.W. 280]. 


Pond as source of watercourse see 
supra § 

15. U.S.—Hardin v. Jordan, 11 S. 
ee 808, 838, 140 U.S. 871; 35 LW. 


Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1. v. 
Southwest Cotton Co., 4 P.(2d) 369 
[mod on other grounds and reh den 
7 P.(2d) 254]. 

Ill—Morgan County Section 16 
School Trustees v. Schroll, 12 N.E. 
243, 120 Ill. 509, 60 Am.S.R. 575. 


Mich.—Jones v. Lee, 43 N.W. 855, 
77 Mich. 35. 


N.Y.—Gouverneur v. National Ice 
Co., 31 N.E. 865, 184 N.Y. 355, 30 Am. 
SRe 669) 3 baa M695: 


N.D.—Froemke v. Parker, 171 N.W. 
284, 41 N.D. 408. 


Wis.—Ne-pee-nauk Club y. Wilson, 
71 N.W. 661, 96 Wis. 290. 


{a] \ This test is not, however, ab- 
solutely invariable, but may be con- 
trolled by other physical conditions, 
and the fact that there is a current 
from a higher to a lower level does 
not make that a river which would 
otherwise be a lake, and the fact that 
a river swells out into broad, pond- 
‘like sheets, with a current, does not 


25 A. 718, 719, 66 N.H. 1, 18 L.R.A.| make that a lake which would other- 
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of the United States.1§ 


them.?° 


[§ 276] B. Rights in Lakes and Ponds?!1—1. In 
The owner of land bounded by a lake is a 
riparian proprietor and as such has riparian rights? 
but the owner of land which does not touch the shore 
of a lake is not such a riparian owner and does not 
The riparian rights of per- 


General. 


have riparian rights.” 


wise be a river. State v. Gilmanton. 

14 N.H. 467. 
16. Cross references: 

Navigable waters generally see Nav- 
igable Waters 45 C.J. p 398. 

Navigability of specific waters see 
Navigable Waters §§ 6, 17. 

Tests of navigability see Navigable 
Waters §§ 5-16. 


17. The Genesee Chief vy. Fitz- 
hugh, 12 How. (U.S.) 4438, 13 L.Ed. 
1058. 


18. See Admiralty § 33. 

Jurisdiction of federal courts in 
actions relating to watercourses, wa- 
ter rights, and navigable waters gen- 
erally see Federal Courts §§ 38, 39. 

19. U.S.—illinois Cent. R. Co. v. 
Tllinois, 13 S.Ct. 110, 146 U.S. 387, 36 
L.Ed. 1018. 

Tll.—Revell v. People, 52 N.E. 1052, 
177 Ill. 468, 69 Am.S.R. 257, 43 L.R.A. 
790; People v. Kirk, 45 N.E. 830, 162 


DL. 138, 53° Am.S.R. 277; Chicago 
Transit Co. v. Campbell, 110 Ill.App. 
366. 

La.—Krantz v. Noonan, 4 La.A. 


(Orleans) 264. 

Mich.—Lincoln v. Davis, 19 N.W. 
103, 538 Mich. 375, 51 Am.R. 116. 

N.H.—Concord Mfg. Co. v. Robert- 
son, 25 A. 718, 66 N.H. 1, 18 L.R.A. 
679. 

N.Y.—Champlain, etce., 
Valentine, 19 Barb. 484. 

Pa.—In re Waters of Presque Bay, 
12 Pa.Dist.&Co. 88, 89 [cit Cyc]. 

“ Rights to beds and banks of non- 
navigable lakes and ponds generally 
see infra § 280. 

20. Smith v. Rochester, 92 N.Y. 
463, 44 Am.R. 393; Champlain, etc., 
R. Co. v. Valentine, 19 Barb. (N.Y.) 
484: In re Waters of Presque Bay, 12 
Pa.Dist.&Co. 88, 89 [cit Cyc]. 


Bre O. iV 


[a] Lake Champlain.—Champlain, 
ete., R. Co. v. Valentine, 19 Barb. 
(N.Y.) 484 


[b] Nevertheless, it has been held 
that the owner of land covered by the 
water of a navigable, landlocked bay 
or harbor connected with Lake Hrie 
holding title under a grant from the 
state of Connecticut has, as an inci- 
dent of title, the exclusive right to 
hunt and shoot wild game in the area 
granted, although the public has the 
right to use the water for navigation. 
East Harbor Sportsman’s Club vy. 
Clemons, 15 Ohio App. 27 

21. “Littoral and aquatic rights” 
see 38 C.J. p 69. 

22. Harvey Realty Co. v. Borough 


Great. Lakes—Lakes 
Michigan, Huron, Erie, and Ontario—are regarded as 
inland seas‘? and are within the constitutional grant 
of admiralty and maritime jurisdiction to the courts 
Some other lakes of great 
size, being public rather than private waters, the land 
underlying them is not the subject of private owner- 
ship but belongs to the states bordering on them,?® 
and the laws and rules regulating riparian rights on 
natural watercourses do not ordinarily apply to 
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course.* 


tees.?7 


ter.?° 


of Wallingford, 150 A. 60, 111 Conn. 
352; French-Glenn Live-Stock Co. v. 
Springer,.58 P. 102, 35 Or. 312. [Laff 
185 U.S. 47]. See Pounds v. Darling, 
77 So. 666, 75 Fla. 125, L.R.A.1918H 
949 (dictum); Stoner v. Patten, 63 
S.E. 897, 132 Ga. 178 (dictum); Grant 
v. Hemphill, 59 N.W. 263, 92 Iowa 218 
[pet for reh overr 60 N.W. 618] (dic- 
tum). 

Riparian proprietor as to water- 
courses see supra § 

23. Stark v. Miller, 71 N.W. 876, 
113 Mich. 465; Palmer v. Dodd, 21 N. 
W. 209, 64 Mich. 474. 

24. Turner v. James Canal Co., 99 
P. 520, 155 Cal. 82, 132 Am.S.R. 59, 22 
L.R.A.N.S. .401, 17. Ann.Cas. 
Proctor v. Sim, 236 P. 114, 134 Wash. 
606. See also People v. Hulbert, 91 
N.W. 211, 131 Mich. 156, 100 Am.S.R. 
588, 64 L.R.A. 265 (where the rights 
of riparian owners along streams to 
the use of water therein are discussed 
and applied to riparian owners on a 
lake). 

[a] “Every reason that gives ri- 
parian rights to the owner of lands 
bordering on non-navigable streams 
will give similar riparian rights to 
the owner of land bordering on a non- 
navigable lake.’’ Proctor v. Sim, 236 
P. 114, 134 Wash. 606, 614. 


[b] Rule inapplicable to marsh 
or swamp land.—Riparian rights do 
not attach to marsh or swamp land 
in which there is no natural outlet 
for the water collected therein. Hay- 
bora v. Mason, 104 P. 141, 54 Wash. 


[c] Fee unnecessary.—(1) Others 
than fee owners may have riparian 
rights ona lake. In re Judicial Ditch 
Proceeding No. 15 of Faribault Coun- 
ty, 167 N.W. 1042, 140 Minn. 233. (2) 
Thus, under a statute prohibiting the 
drainage or lowering of any meander- 
ed lake upon which any city or vil- 
lage is a riparian owner unless the 
approval of the voters in such city or 
village be first procured, a village 
whose streets extend to a meandered 
lake is a riparian owner thereon. In 
re Judicial Ditch Proceeding No. 15 
of Faribault County, supra. 


Riparian rights in nonnavigable 
streams see supra §§ 8-20. 


25. Humphreys-Mexia Co. v. Ar- 
seneaux, 297 S.W. 225, 116 Tex. 603, 
53 A.L.R. 1147 [aff (Civ.App.) 244 S. 
W. 280]. 

[a] “It is an elementary rule that 
riparian rights attach to all natural 
lakes and ponds regardless of origin.” 
Humphreys-Mexia Co. v. Arseneaux, 
297 S.W. 225, 229, 116 Tex. 603, 53 


[§ 277] 2. What Law Governs.?§ 
the state in which particular lakes or ponds are sit- 
uated usually govern questions pertaining to the ri- 
parian or littoral rights in such lakes or ponds.?® 

[§ 278] 3. Ownership, Access to, and Use of, Wa- 
While ordinarily ownership of a portion of 


823; | 


[§§ 275-278 


sons who own land adjacent to a lake correspond to 
the rights of riparian proprietors on a water 
Riparian rights attach to natural lakes 
or ponds regardless of their origin.?° 


Time of attaching and conveyance of riparian 
rights generally.*° 
owner of land surrounding a lake, which is at the 
time a permanent body of water in a defined basin, 
conveys such land, riparian rights may thereafter be 
attached to such lands and pass to subsequent gran- 


Where the United States, as 


The laws of 


ALR, 1147 [aff (Civ.App.) 244 S.w. 


26. Conveyance of riparian rights 
in beds and banks see infra § 280. 


27. U.S. v. Hale, 7 F.(2d) 8825 U. 
S. v. Rhodes, 3 F.(2d) 771. 


[a] MTlustration.—If a lake was a 
permanent body of water ina defined 
basin at the time the United States 
parted with its title to the lands sur- 
rounding it, and if the meander line 
was properly run, riparian rights at- 
tached under the state law, and be- 
came vested in the -patentees and 
their grantees. U.S. v. Rhodes, 3 F. 
(2d) 771. 

28. What law governs riparian and 
littoral rights in navigable lakes see 
Navigable Waters § 144. 


29. U. S.—Lee Wilson & Co. v. U. 
S538) S:CV 2152459 US) (244 62uiaemos 
123) [aff 227 FB. 827, 142 C.CcAL 35 1G@ite 
214 F. 630)]; Marshall Dental Mfg. 
Co. v. State of Iowa, 33 S.Ct. 168, 226 
U.S. 460, 57 L.Ed. 300 [aff 122 N.W. 
241, 143 Iowa 398]; Hardin v. Jordan, 
11. S-Ct. 808, 140) US) 371, 35 Mindade 
428; United States v. Lee Wilson & 
Co., 214 F. 630. 


Cal.—Foss v. Johnstone, 110 P. 294, 
158 Cal. 119. 


Miss.—Richardson y. Sims, 80 So. 
4, 118 Miss. 728. 

N.D.—Brignall v. Hannah, 157 N.W. 
1042, 34 N.D. 174. 


Or.—Cawlfield v. Smyth, 138 P. 227, 
69 Or. 41. 

{a] Illustration.—Whether ripari- 
an proprietors on a nonnavigable lake 
take title to the bed of the lake ito the 
center or the middle, or only to the 
water’s edge, is a question of local 
law, to be finally determined by stat- 
ute or decisions of the highest state 
court. Marshall Dental Mfg. Co. v. 
State of Iowa, 33 S.Ct. 168, 226 U.S. 
460, 57 L.Ed. 300 [aff 122 N.W. 241, 
143 Iowa 398]; Hardin v. Jordan, 11 
S.Ct. 808, 140 U.S. 371, 35 L.Ed. 428; 
United States v. Lee Wilson & Co., 
214 KF. 630; Foss v. Johnstone, 110 
P. 294, 158 Cal. 119; Richardson v. 
Sims, 80 So. 4, 118 Miss. 728; Brig- 
nall v. Hannah, 157 N.W. 1042, 34 N. 
D. 174; Cawlfield v. Smyth, 138 P. 
227, 69 Or. 41. 


[b] After meander of a lake in a 
survey of the public domain, the area 
meandered becomes subject to the ri- 
parian rights of the abutting owners 
in accordance with state laws. Lee 
Wilson & Co. v. U. S., 88 S.Ct. 21, 245 
U.S. 24, 62 L.Ed. 128 [aff 227 F. 827, 
142 C.C.A. 351 (aff 214 F. 630)]. 


30. Right to have waters remain 
at their normal level see infra § 279. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the bed of a lake or pond does not confer the right to 
use the entire surface of the lake or pond,*? it has 
been held that one of several riparian owners and 
any one holding under him may use the surface of the 
whole lake so tar as such use does not interfere with 
the reasonable use of the waters by the other ripari- 
At all events, one who owns a part of 
the bed of a lake or pond may use the waters in place 
directly above that portion of the bed which he 
Similarly, a littoral owner may construct a 
wharf or pier in front of his property for his own 


an owners.®? 


owns.?3 


Right to fish in: 
Eee waters generally see Fish §§ 
9-16. 
Great ponds and lakes see Fish § 18. 
Small lakes and ponds see Fish § 10. 


31. Commonwealth Water Co. v. 
Brunner, 161 N.Y.S. 794, 175 App.Div. 
153; Tripp v. Richter, 142 N.Y.S. 563, 
158 App.Div. 136; Smoulter v. Boyd, 
58 A. 144, 209 Pa. 146, 103 Am.S.R. 
1000, 66 L.R.A. 829 [rev 10 Kulp 199]. 

fa] Prohibited acts,—kHipariat 
owners on a lake have no right to 
boat, bathe, fish, take ice, race horses 
upon the ice, or to do any other act 
in or upon any part of such lake un- 
der which they do not own land. 
Commonwealth Water Co. v. Brun- 
ner, 161 N.Y.S. 794, 175 App.Div. 153. 

[b] Pond.—(1) Where the owner 
of land on which there was a pond 
conveyed a portion bordering on the 
pond, the grantee did not acquire any 
interest in the pond as appurtenant 
to the land conveyed. Tripp v. Rich- 
ter, 142 N.Y.S. 563, 158 App.Div. 136. 
(2) Therefore, the grantee owning but 
a small portion of land at one end of 
a pond did not have a right in com- 
mon with the other owners in the 
whole pond. Tripp v. Richter, supra. 


32. Beach v. Hayner, 173 N.W. 487, 
207 Mich. 93. 

[a] Boating.—Beach v. 
173 N.W. 487, 207 Mich. 93. 

33. People v. Hulbert, 91 N.W. 211, 
131 Mich. 156, 100 Am.S.R. 588, 64 
L.R.A. 265; Commonwealth Water Co. 
v. Brunner, 161 N.Y.S. 794, 175 App. 
Div. 153; Tripp v. Richter, 142 N.Y.S. 
_ 563,° 158 App.Div. 136; Shandalee 
Camp v..Rosenthal, 233 N.Y.S. 11, 133 
Mise. 502. 


[a] Thus (1) ownership of part of 
the bed of a lake or pond carries with 
it the right to bathe and boat on the 
waters directly above the part owned 
(People v. Hulbert, 91 N.W. 211, 131 
Mich. 156, 100 Am.S.R. 588, 64'L.R.A. 
265; Commonwealth Water Co. _V. 
Brunner, 161 N.Y.S. 794, 175 App.Div. 


Hayner, 


153; Tripp v. Richter, 142 N.Y.S. 563, |. 


158 App.Div. 136; Shandalee Camp v. 
Rosenthal, 233 N.Y.S. 11, 133 Misc. 
502), (2) The owner of land abutting 
on the lake having particularly a 
right to bathe therein (Pounds v. 
Darling, 77 So. 666, 75 Fla. 125, L.R.A. 
1918E 949). 

[b] As against municipality.—(1) 
“This right is not affected by the fact 
that the lower proprietor is a munici- 
pality instead of an individual.” Peo- 
ple v. Hulbert, 91 N.W. 211, 218, 131 
Mich. 156, 100 Am.S.R. 588, 64 L.R.A. 
265. (2) Moreover, it is not within 
the police power of the state to pre- 
vent boating, bathing, and other cus- 
tomary uses of lake water by upper 
riparian owners in order to insure a 
water supply to a municipality con- 
stituting a lower riparian owner. 
People v. Hulbert, supra. (3) Simi- 
larly, an ordinance prohibiting bath- 
ing in a particular lake and designed 
solely to prevent the possible pollu- 
tion of the waters, which are being 
used by a private corporation to sup- 


WATERS 


use, 24 


ply a city with water for municipal 
purposes, is invalid as an infringe- 
ment on the rights of riparian own- 


ers. Pounds v. Darling, 77 So. 666, 
75 Fla. 125, L.R.A.1918E 949. 
34. Dolbeer v. Suncook Water 


Works Co., 58 A. 504, 72 N.H. 562. 


35. Wilton v. Van Hessen, 94 N.E. 
134, 249 Ill. 182; Pleasant Lake Hills 
Corp. v. Eppinger, 209. N.W. 152, 235 
Mich. 174; Winans v. Willetts, 163 
N.W. 993, 197 Mich. 512; Common- 
wealth Water Co. v. Brunner, 161 N. 
Y.S. 794, 175 App.Div. 153; Shandalee 
Camp v. Rosenthal, 233 N.Y.S. 11, 133 
Mise. 502; Smoulter v. Boyd, 58 A. 
144, 209 Pa. 146, 103 Am.S.R. 1000, 
66 L.R.A. 829 [rev 10 Kulp 199]; Ful- 
ler v. Fisk, 43 Pa.Super. 489. 

[a] Third persons can no more en- 
ter without permission the water-cov- 
ered premises of a littoral owner than 
invade the uplands of the same own- 
ers. Pleasant Lake Hills Corp. v. 
pine, 209. N.W...152,..235 Mich. 

{b] Reason for rule.—Included in 
the ownership of the bed of a lake 
in fee is the right to use the surface 
of the water while it is on such land. 
Smoulter v. Boyd, 58 A. 144, 209 Pa. 
146, 103 Am.S.R. 1000, 66 L.R.A. 829 
[rev 10 Kulp 199]. 

[ec] Boom may be erected by a ri- 
parian owner of a part of the bed of 
a lake to prevent others from tres- 
passing on the surface of the water 
lying above that portion of the bed 
owned by him. Smoulter v. Boyd, 58 
A. 144, 209 Pa. 146, 103 Am.S.R. 1000, 
66 L.R.A. 829 [rev 10 Kulp 199]. 


[d] Boating.—A use for boating 
of that part of the surface of a lake 
as lies above the bed owned by an- 
other is an infringement on his right 
of property. Smoulter v. Boyd, 58 A. 
144, 209 Pa. 146, 103 Am.S.R. 1000, 66 
L.R.A. 829 [rev 10 Kulp 199]. 


[e] Boating and bathing.—Shan- 
dalee Camp v. Rosenthal, 233 N.Y.S. 
11, 133 Misc. 502. 


{f] Hunting.—Wilton v. Van Hes- 
sen, 94 N.E. 134, 249 Ill. 182. 


[g] Adverse possession.—(1) Ac- 
quisition by adverse possession of the 
right to use lake waters requires that 
there “be some specific assertion of 
right, otherwise the user will be pre- 
sumed to be either permissive or 
trespassing.’ Noble v. Echo Lake 
Tavern, 254 N.Y.S. 662, 664, 142 Misc. 
427. (2) Adverse character of pos- 
session necessary to acquisition of 
rights in waters generally see infra § 
400. 


Rights to bed of lakes and ponds 
see infra § 280. ; 

36. Cal.—Turner v. James Canal 
Co., 99 P. 520,.155 Cal. 82,132 Am.S., 
R. 59, 22 L.R.A.N.S. 401,:17 Ann.Cas, 
823. 


Mich.—City of Battle Creek v. 
Goguac Resort Ass’n, 148 N.W. 441, 
181 Mich. 241 [cit Cye]; Hass v. Mc- 
Manus, 126 N.W. 462, 161 Mich. 372. 


N.H.—Dolbeer v. Suncook Water 
Works Co., 58 A. 504, 72 N.H. 562. 
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Moreover, he has ordinarily such an exclu- 
sive property in that part of the water and its sur- 
face lying above that portion of the bed owned by 
him that he may exclude others, including other 
frontage owners, from using that part.°° , The own- 
ers of land bordering on a private lake or pond 
have the right to make a reasonable use of the wa- 
ter for domestic, agricultural, and mechanical pur- 
poses;°® but riparian ownership on a nonnavigable 
lake does not carry with it absolute ownership of the 
waters therein,®* and this is particularly so in arid 


N.Y.—Robinson v. Davis, 61 N.E. 
1134, 169 N.Y. 577; Syracuse v.Sta- 
cey, 62 N.E. 354, 169 N.Y. 231 [error 
dism 26 S.Ct. 768, 201 U.S. 642, 50 L. 
Ed. 904]; Smith v. Rochester, 92 N.Y. 
463, 44 Am.R. 393. 


Ohio.—Lembeck v. Nye, 24 N.E. 
686, 47 Ohio St. 336, 21 Am.S.R. 828, 
SOLAR AS 578. 


Utah.—Poynter vy. Chipman, 32 P. 
690, 8 Utah 442. 


[a] Use not confined to riparian 
lands.—Waters of natural lakes in 
excess of the amount which can be 
beneficially used by riparian owners 
within a reasonable time on, or in 
connection with, riparian lands are 
subject to appropriation for use on 
nonriparian lands. .Proctor v. Sim, 
236 P. 114, 134 Wash. 606. 


[b] ZIrvrigation.—(1) With the lim- 
itation that the use for irrigation 
must be reasonable, the riparian right 
to use water on adjoining land for ir- 
rigation applies as well to the water 
of a lake, pond, or slough as to a flow- 
ing stream. Turner v. James Canal 
Col 99F Ps 7520) 55) Cali 8229 ieee 
N.S. 401, 132 Am.S.R. 59, 17 Ann.Cas, 
823. (2) ‘What special virtue have 
the still surplus waters of a lake that 
they may not be made to perform the 
same service as the moving surplus 
waters of a stream?” Proctor v. Sim, 
236 P. 114, 134 Wash. 606, 618, 619. 
(3) “It would seem a waste of energy 
to compel the surplus waters of a 
stream to labor on arid lands and at 
the same time permit surplus waters 
of a lake to lie idle.’”’ Proctor v. Sim, 
supra. (4) Right of riparian owners 
generally tto use water for irrigation 
see infra § 850. (5) Reasonableness 
of use for irrigation purposes as lim- 
eon on right generally see infra 

852. 


Riparian right to use of water on 
kilns watercourses see supra §§ 


87. See cases infra this note. 


[a] Ownership of, and property 
in waters.—(1) Whether the riparian 
owner on a lake is the owner of the 
water therein may well depend on the 
public policy of the state as expressed 
by its legislative body and its courts 
(Proctor v. Sim, 236 P. 114, 184 Wash. 
606), (2) although it has been held 
that neither the sovereign nor the 
subject can acquire the owner- 
ship of the aggregate drops that 
go to make up the mass of flowing 
water in a lake and its outlet (Sweet 
v. Syracuse, 27 N.E. 1081, 129 N.Y. 
316). (8) At any rate, “property in 
the water of a . large pond or 
lake which has a flowing stream for 
its outlet, is at best of a precarious 
nature.” Inhabitants of Lynnfield v. 
Inhabitants of Peabody, 106 N.E. 977, 
219 Mass. 322, 332. (4) Generally 
speaking, the only right that a ripa- 
rian owner has in the waters of a nat- 
ural lake is the beneficial use of such 
waters (Inhabitants of Lynnfield v. 
Inhabitants of Peabody, supra; 
Sweet v. Syracuse, supra; Proctor v. 
Sim, supra), (5) capable of enforce- 
ment and enjoyment only while it re- 
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states.38 


land fronting on the lake.*° 


Privilege of watering cattle at a pond does not 
include the right to maintain a dock thereon nor to 


boat or bathe therein.*? 


Conveyance of a portion of the land surrounding 


a pond does not necessarily carry 
its waters.*? 


Estoppel. 


same grantor, sells a portion of his 


the other for the purpose of supplying drinking wa- 
ter, the seller cannot be heard to say that Hé has 


Ai right to make such use of the 


mains within the domain of its pos- 
sessor (Inhabitants of Lynnfield v. 
Inhabitants of Peabody, supra). (6) 
“The construction of a dam across an 
outlet of a lake for the pur- 
pose of securing power with which to 
operate mills or factories is not a re- 
ducing of the water to possession, or 
to control or management, in such a 
sense as to change its legal character 
and make it property.” Syracuse v. 
Stacey, 62 N.E. 354, 355, 169 N.Y. 231. 
(7) Water as property generally see 
Property § 24. (8) Right of riparian 
owner on lake to 
across outlet see infra § 282. 

{b] Surplus waters.—A_ riparian 
owner on a nonnavigable lake does 
not own surplus waters thereof as 
against the right of others to take 
them for irrigation purposes. Proc- 
tor v. Sim, 236 P. 114, 134 Wash. 606. 


38. Proctor v. Sim, supra. 


39. Turner v. James Canal Co., 99 
Py520,. £55. Cal. 82,132, Am.S.R. 
OeiileReA N.S. )4 OL; in ann. Cas. 
Valparaiso City Water Co. v. Dick- 
over, 46 N.E: 591, .17 Ind.App. 233; 
Hyatt v. Albro, 80 N.W. 641, 121 Mich. 
638; Syracuse v. Stacey, 62 N.H. 354, 
169 N.Y. 231 [error dism 26 S.Ct. 763 
201 U.S. 642, 50 L.Ed. 901]; Smith V. 
Rochester, 92 N.Y. 463, 44 Am.R. 393. 

[a] A city (1) cannot, as a ripa- 
rian owner, divert water from a lake 
for the use of its citizens generally 
and for manufacturing establish- 
ments within its limits. Stock v. 
Hillsdale, 119 N.W. 435, 155 Mich. 
375. (2) Reasonableness of use of 
water in natural watercourses see su- 
pra § 15 

40. Lakeside Irrigation Co. v. Kir- 
by, (Tex.Civ.App.) 166 S.W. 715. 

[a] Reason for rule.—‘‘To do so 
would be to permit the diversion of 
the water to nonriparian purposes to 
the injury of other riparian owners.” 
Lakeside Irrigation Co. v. Kirby, 
(Tex.Civ.App.) 166 S.W. 715, 718. 

41. Cryer v. Sawkill Pines Camp, 
Inec., 88 Pa.Super. 71. 

42. Cryer v. Sawkill Pines Camp, 
supra. 

[a] One who owns pond and all 
land around it may convey a portion 
of such land without granting any 
rights to or in the waters of the pond. 
Cryer v. Sawkill Pines Camp, 88 Pa. 
Super. 71. 

Conveyances of waters of pond as 
property see Property § 24 note 25 


Accordingly, no one may appropriate or 
divert the entire body of water or make such an ex- 
cessive use of it as to deprive others of their right to 
a reasonable participation in its benefits.°° 
ters of a natural lake are not to be divided among the 
littoral owners in proportion to their ownership of 


Where one of two riparian owners 
land bordering on a lake, who hold title from the 


construct dam, 
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The wa- 
Cdree 


[§ § 278-280 
} 


joining lands as would render the lake water unfit | 

for use as drinking water.** 
an easement in a nonnavigable lake cannot thereafter 
use the water so as to interfere with the rights grant- 


Similarly, grantors of 


[§ 279] 4. Maintaining Natural State of Water. 


One who owns land adjacent to a natural lake is en- 


natural state.*° 


titled to have the waters therein preserved in their 
Thus a riparian owner is entitled to 
have the waters of the lake on which his property 


abuts remain at their accustomed level without in- 


rights to and in 


terference;*® and when the water in a lake has at- 
tained an unusual height due to unusual conditions, 


a littoral owner may, to prevent damage to his own 


of 


riparian lands to 
height.#§ 


water on his ad- 


Dod): 

43. City of Battle Creek v. Goguac 
ene Ass'n, 148 N.W. 441, 181 Mich. 
41. 


44, Shandalee Camp v. 
233 N.Y.S. 11, 133 Mise. 502. 


45. See cases infra this note; 
notes 46-48. 


[a] Right to use of water as in 
state of nature.—‘‘Proprietors of the 
land on the banks of a . lake 
have a common usufructuary right 
to the water as it is in a state of 
nature.” Kennedy v. Niles Water 
Supply Co., 1389 N.W. 241, 173 Mich. 
474, 43 L.R.A.N.S. 836. 


[b] Natural flow.—Riparian own- 
ers are entitled to the use of water 
in a lake without change in the nat- 
ural flow, in the absence of grant, li- 
cense, or prescription. Hammond v. 
Antwerp Light & Power Co., 230 N.Y. 
S. 621, 132 Misc. 786. 


46. Krieg v. Kaufman, 173 N.W. 
338, 206 Mich. 622; Hass v. McManus, 
126 N.W. 462, 161 ‘Mich. 372; Krueger 
v. Crystal Lake Coy HS TP aN EW Bod, 
111 Neb. 724; Lakeside Irr. Co. v. Kir- 
by, (Tex:Civ.App.) 166 S.W. 715; 
Priewe v. Fitzsimons, etc., Co., 94 N. 
W. 317, 117 Wis. 497. 


[a] For example (1) a riparian 
owner is entitled to have the lake 
waters remain without interference 
with their customary level, so as not 
to overflow his land any more than 
usual. Krieg v. Kaufman, 173 N.W. 
338, 206 Mich. 622. (2) Where the 
flood waters of a river in times of 
high water follow a natural chan- 
nel or waterway into a “cut-off lake,’’ 
and from thence if they reach a cer- 
tain height flow into the river at a 
lower point in its course, all owners 
of property fronting on the lake are 
riparian owners and are entitled to 
have the waters in the flood channels 
run, and the waters of the lake remain 
in their natural condition and at their 
natural level, subject to the ordinary 
incidents and rights of use by riparian 
proprietors. Krueger v. Crystal Lake 
Gos 097 INSWee 67.5 dl INGbe 72/45 1 1C8)) 
A person owning part of the bed of 
a natural lake worthless without the 
water on it has a right to have the 
water maintained at its natural level, 
so that the owner of another part of 


Rosenthal, 


and 


the bed may not divert the water to 
irrigate nonriparian lands, when this 
injuriously affects the rights of the 


land, drain the lake to its normal level.** 
less of riparian rights, 
near or abutting on a natural lake may be entitled to 
have the level thereof maintained at its normal 


[§ 280] 5. Rights to Beds and Banks.*? 


Regard- 
as such, owners of property — 


Land 


first owner. Lakeside Irr. Co. v. Kir- 
by, (Tex.Civ.App.) 166 S.W. 715. (4) 
The owners of property bordering on 
a lake cannot. be compelled to per- 
mit that the level of the lake shall 
be varied according to the desires of 
the owners along the outlet stream 
who use the water for power and 
regulate it by a dam at the entrance 
of the lake. Hass v. McManus, 126 
N.W. 462, 161 Mich. 372. (5) Where 
the level of a lake has been disturbed 
by the unlawful interference of a 
third person, a riparian owner may 
restore the level of the lake by the 
construction of a dam. Priewe vy. 
Fitzsimons, etc., Co., 94 N.W. 317, 117. 
Wis. 497. 


[b] Where infringement of such 
right would inure to his damage, a 
riparian owner on a lake may have 
the right to have the water along 
the line of his own property main- 
tained at. the customary height. 
Hammond v. Antwerp Light & Power 
Co., (230° N.Y.S.” 621," 132. “Miser ses 
See also Potter v. Howe, 6 N.E. 233, 
141 Mass. 357 (recognizing the right 
of an owner of land abutting on a 
great pond to have the waters there- 
in remain at their normal level). 


Injunction to maintain normal level 
of lake see infra § 285. 

47. .Tilden v. Smith, 113 So. 708, 
94> RWa, 1510.2: 

[a] Statute (1) making it unlaw- 
ful to lower the level of lakes, with- 
in a prescribed class, without first 


| obtaining the written consent of all 


the property owners abutting on, or 
bounded by, the particular lake, re- 
fers to the customary or normal lev- 
el of the lake (Tilden v. Smith, 113 
So. 708, 94 Fla. 502), (2) since the 
law gives no man a vested right in a 
flood or a freshet or conditions cre- 
ated thereby (Tilden v. Smith, supra). 
(8) Therefore the statute has no ap- 
plication to a littoral owner who un- 
dertakes to drain a lake from an ab- 
normally high level, caused by un- 
usually heavy rains, to the normal 
level. Tilden v. Smith, supra. 


48. Merrill v. Board of Sup’rs of, 
Cerro Gordo County, 125 N.W. 222, 146. 
Iowa 325. 

49. Rights to beds and banks of: 
Great ponds see infra § 283. 


Navigable waters see Navigable Wa- 
ters §§ 148, 156-160. 


What law governs see supra § 277. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 280] 


underlying the water of an inland nonnavigable lake 
may be the subject of private ownership,°®® and title 
thereto may be acquired by adverse possession ;°4 
but such aequisition requires that claimant should 
hold the disputed land adversely and for the full 


50. Ark.—Rhodes v. Cissell, 101 S. 
W. 758, 82 Ark. 367. 


Mich.—Clute v. Fisher, 31 N.W. 
614, 65 Mich. 48; Webber v. Pere Mar- 
quette Boom Co., 30 N.W. 469, 62 
Mich. 626. 


N.Y.—White y. Knickerbocker Ice 
Co..0172) .N. Ein 452, 254 N.Y. 152 Cal- 
IS Ve Hart, “ils Neb Coo. 210. ING Y. 
145, L.R.A.1917B 783 [den rearg 114 
N.B. 1061, 219 N.Y. 626]; Gouver- 
neur v. National Ice Co., 31 N.E. 865, 
134° NiY. 355, Pees RiA\ 695). °30: Am. 
SER. 669; Land & Lake -Ass’n vy. 
Beardsley, 170 N.Y.S. 5238, 182 App. 
Div. 550 [aff 163 N.Y.S. 224]; Land & 
Lake Ass’n v. Conklin, 170 N.Y.S. 
427, 182 App.Div. 546 [aff 163 N.Y.S. 
219]; Commonweaith Water Co. v. 
Brunner, 161 N.Y.S. 794. 175 App.Div. 
153; Shandalee Camp vy. Rosenthal, 
233 N.Y.S. 11, 133 Mise. 502. 

N.D.—Brignall v. Hannah, 157 N. 
W. 1042, 34 N.D. 174. 

Ohio.—Lembeck v. Nye, 24 N.E. 686, 
47 Ohio St. 336, 21 Am.S.R. 828, 8 L. 
RA, His. 


Pa.—Smoulter v. Boyd, 58 A. 144, 
209 Pa. 146, 103 Am.S.R. 1000, 66 L. 
R.A. 829 [rev 10 Kulp 199]. 


Tex.—Manry v. Robison, (Civ.App.) 
56 S.W.(2d) 438. 

Wash.—Litka v. City of Anacortes, 
9 P.(2d) 88, 167 Wash. 259; Proctor 
v. Sim, 236 P. 114, 134 Wash. 606; 
Bernat v. Morrison, 143 P. 104, 81 
Wash. 538, Ann.Cas.1916D 290. 


[a] General principles applicable. 
—Principles of private ownership ap- 
ply to the bed of small lakes and 
ponds the same as to any other land. 
Gouverneur v. National Ice Co., 31 N. 
BH. 865, 134 N.Y. 355, 18 L.R.A. 695, 30 
Am.S.R. 669; Commonwealth Water 
Coe Vv. Brunner, VOl=NiY:S. 794; v5 
App.Div. 153. 


51. Ridgway v. Ludlow, 58 Ind. 
248; Illinois Steel Co. v. Bilot, 84 
N.W. 855, 85 N.W. 402, 109 Wis. 418, 
83 Am.S.R. 905. 


Acquisition of title to tide and 
swamp land by adverse possession 
see Adverse Possession: § 473. 


52. Rhodes v. Cissell, 101 S.W. 758, 
82 Ark, 367. 


[a] Claimant held not to acquire 
title since he failed to show that he 
held adversely for the period re- 
quired. Rhodes v. Cissell, 101 S.W. 
758, 82 Ark. 367. 


53. State v. Jones, 122 N.W. 241, 
143 Iowa 398 [aff 33 S.Ct. 168, 226 U. 
S. 460, 57 L.Ed. 300]; Wright v. Coun- 
cil Blufts, 104 N.W. 492, 130 Iowa 274, 
114 Am.S.R. 412; Noyes v. Harrison 
County, 73 N.W. 480, 104 Iowa 174; 
Noyes v. Collins, 61 N.W. 250, 92 lowa 
566, 54 Am.S.R. 571, 26 L.R.A. 609. 


[a] “The principal arguments 
made in support of the rule that the 
riparian owner takes only to the wat- 
er’s edge are that the practical dif- 
ficulties encountered are such that, 
where the Jake is circular, round, or 
square in shape, it would hardly be 
possible to run the boundary line be- 
yond the water’s edge so as to define 
with certainty the respective rights 
of the shore owners in the bed of 
the lake; and also that it would be 
an unfair and unjust rule to allow a 
riparian owner to take title to the bed 
of a lake containing many thousands 
of acres of land solely on account of 
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his shore ownership consisting of but 
a few acres bordering on and con- 
stituting the mere rim of the lake. 
It is also contended that where the 
land granted appears by the plat to 
have been surveyed to the boundary 
of the lake which was meandered 
and so designated on the plat the 
title to the land is limited to the 
border of the lake.” Richardson v. 
Sims, 80 So. 4, 6, 118 Miss. 728. 


54. U.S.—Hardin y. Jordan, 11 S. 
Ct..808,.140 U.S. 371, 35 L.Ed, 428; U. 
S. v. Ladley, 42 F.(2d) 474. 


Ark.—Johnson & Burr vy. Elder, 121 
S.W. 1066, 92 Ark. 30; Rhodes v. Cis- 
sell; 101 S.W. 758, 82 Ark. 367. 


Cal.—Foss v. Johnstone, 110 P. 294, 
158 ‘Cal! 119! 


Ill.— Wilton vy. Van Hessen, 94 N. 
BH, 134, 249 Ill. 182. 

Ind.—Ridgway v. Ludlow, 
248. 

Mich.—Putnam v. Kinney, 227 N:Ww. 
741, 248 Mich. 410. 


Minn.—In re Tucker, 148 N.W. 60, 
126 Minn. 214: Shell v. Matteson, 83 
N.W. 491, 81 Minn, 38. 


Miss.—Richardson v. Sims, 80 So. 
4, 118 Miss. 728. 


N.Y.—White v. Knickerbocker Ice 
Co., 172 N.E. 452, 254 N.Y. 152; Gou- 
verneur v. National Ice Co., 31 N. 
Hit 86o,°Leh Nev. 350,008 lnkeAne 695; 
30 Am.S.R. 669; Land & Lake Ass’n v. 
Beardsley, 170 N.Y.S. 523, 182 App. 
Div. 550 Taft V63N.Y~S:' 224)?" Land & 
Lake Ass’n v. Conklin, 170 N.Y.S. 427, 
182 App.Div. 546 [aff 163 N.Y.S. 219]; 
Calkins y. Hart, 118 N.Y.S. 1049, 64 
Misc. 149. 


N.D.—Brignall v. Hannah, 157 N. 
W. 1042, 34 N.D. 174. 


Pa.—Conneaut Lake Ice Co. v. 
Quigley, 74 A. 648, 225 Pa. 605. 


S.D. . Huntamer, 61 N.W. 
479, 6 S.D. 364 fmod on other grounds 
6G ONE Wasoito.; oman saa Te 


Wash.—Litka v. City of Anacortes, 
9 P.(2d) 88, 167 Wash..259; | Proctor 
v.. Sim, 236 P..114,'134, Wash... 606; 
Bernot v. Morrison, 143 P. 104, 81 
Wash. 538, Ann.Cas.1916D 290. 


“Whatever may be the doctrine ap- 
plicable to small inland lakes and 
ponds elsewhere, the presumption in 
this state is that land under their 
waters belong to the proprietors of 
the adjoining lands.” Gouverneur v. 
National Ice Co., 31 N.BH. 865, 134 N. 
NA SbDy S05, LS L.R.A. 695, 30 ‘Am.S.R. 
669. 


[a] Compared with riparian own- 
ership of stream bed.—(1) “In one in- 
stance the riparian owner owns the 
bed of the stream, and in the other 
the bed of the lake. Each has a 
riparian right and that right is the 
same in one instance as in the other.” 
Proctor v. Sim, 236 P. 114, 134 Wash. 
606, 618. (2) Ownership of bed of 
nonnavigable stream see supra. 


[b] Notwithstanding presumption 
lands under the waters of 
small inland ponds belong to _ the 
owners of the adjoining lands, where 
the land under the waters of a pond 
located within a town has never been 
allotted by the town, owners of the 
uplands have no title to the bed of 
the pond. Trustees of Freeholders 
and Commonalty of Town of South- 
ampton vy. Flanders Club, 184 N.Y. 
S. 725, 113 Misc. 451. 


58 Ind. 


period prescribed by law.®? 
eral owners fronts on a lake or pond notwithstanding 
authority to the effect that they take only to the wa- 
ter’s edge,’ 58 the usual rule is that they own the bed 
of the lake or pond, as the case may be, ratably.°* 
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Where the land of sev- 


[ec] Common law of England com- 
pared.—“This view is undoubtedly in 
line with the common law of England 
with reference to nonnaviga- 
ple lakes.” Richardson v. Sims, 80 
So. 4, 5, 118 Miss. 728. 


[d] “Any other water” as includ- 
ing pond.—A nonnavigable pond is 
within the class of “any other wa- 
ter” in Civ. Code § 830, providing 
that, except where a grant under 
which land is held indicates a dif- 
ferent intent, the owner of upland 
bordering on tidewater takes to ordi- 
nary high-water mark, and bordering 
on a nontidal navigable lake or 
stream to low-water mark, and bor- 
dering on any other water to the mid- 
dle of the lake or stream, so that, 
unless a different intent appears from 
a patent of land bordering on a non- 
navigable pond, the patentee takes to 
its center. Foss v.. Johnstone, 110 P. 
294, 158 Cal. 119. 


[e] Prescriptive rights acquired 
in the upland may extend to the bed 
of a lake. Ridgway v. Ludlow, 58 
Ind. 248. 


Tf] One or several proprietors.— 
“The entire lake if surrounded . by 
the land of a single proprietor, be- 
longs to that proprietor as a ‘perti- 
nent’ of his land. If there are more 


riparian proprietors than one, it be- 
longs ‘ratably’ to them all 2“) x= 
actly as in the case of a river.” Mac- 


kenzie v. Banks, L.R. 8 Anp.Cas. 1324, 
1338 [quot Hardin v. Jordan. 140 'U.S. 
871, 11 S.Ct. 808, 815, 35 L.Ed. 428]. 


[g] Omission of peninsula from 
survey.—Notwithstanding the omis- 
sion of a peninsula in a government 
survey which shows the space occu- 
pied by the peninsula as part of a 
lake into which the peninsula ex- 
tends, a grantee of the littoral land 
may acquire title to the peninsula 
also. Porter v. Selleck, 211 N.W. 261, 
236 Mich. 655. 


[h] Geading case.—‘“We consider 

the case of Hardin v. Jordan, 140 U. 
S©s71_-11-S:Ct.§ 808) $38) 85 hide 428 
the leading and best considered case 
on the subject that we have been 
able to review. The question is so 
ably discussed therein that we hesi- 
tate to do more than merely cite 
the case for careful perusal. . 
The soundness of the decision has 
been questioned and attacked by 
many of the learned state courts of 
those states where the contrary view 
has been held; but we think these 
eriticisms have cost considerable 
mental energy and have failed to 
shake the firm foundation upon which 
rest the views therein expressed.” 
Richardson v. Sims, 80 So. 4, 7, 118 
Miss. 728. 


[i] Reasons for rule.—(1) ‘‘When 
land is bounded by a lake or pond, the 
water, equally as in the case of a 
river, is appurtenant to it; it consti- 
tutes one of the advantages of its 
situation, and a material part of its 
value, and enters largely into the 
consideration for acquiring it.” 
Hardin v. Jordan, 11 “S:Ct. 808, 2855; 
140 U.S. 371, 35 L.Ed. 428. (2) “Be- 
sides, a lake or pond, like a river, is 
a concrete object, a unit, and when 
named as a boundary the natural in- 
ference is that the middle line of it 
is intended; that is, the line equi- 
distant from the land on either side.’’ 
Hardin vy. Jordan, supra. 


854 [67 C.J.] 
The extent of each owner’s interest in the bed of the 
lake may depend on his frontage thereon.®® 


Mode of determining quantity of bed owned. Un- 
der the view that land underlying the water of a lake 
or pond may be owned by those who own the up- 
lands,°® the quantity of land to which a riparian 
owner may be entitled in the bed of a particular 
lake or pond may ordinarily be determined by ex- 
tending the boundary lines of the upland tract from 
the meander line on each side of the tract and hay- 
ing such extended lines converge to a point in the 
center of the lake or pond;** another mode of de- 
termining the rights of a riparian owner in that re- 
spect is by taking a median line to form the longest 
axis of the lake in question and, at right angles to 
such line, to draw lines to meet the side lines of the 
upland tract.° Where, instead of naming the lake 
as a boundary in conveyances of the upland, the lot 
lines are made to extend into the lake, it is these 
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lines that determine the rights of the respective ri- 
parian owners to the bed of the lake.®°® Where one 
person owns all of the land surrounding a lake, the 
running of lines to determine the quantity of the 
lake bed owned by him may be unnecessary,®° al- 
though it has also been held that mere ownership, as 
such, of land around a lake does not confer on such 
owner any ownership in the lake. 


Actual existence of lake. In order to constitute 
one a littoral owner and entitled as such to owner- 
ship of a proportionate part of a lake and its bed it 
may be required that it should appear that a lake was 
actually in existence at the time the land was orig- 
inally surveyed.®? 


Effect of meander line.®* The mere fact that a 
particular lake or pond is meandered does not pre- 
vent riparian rights to the beds or banks of such 
waters from attaching.°* Accordingly, a meander 
line will not prevent a riparian owner from taking 


55. Rhodes v. Cissell, 101 S.W. 758, | proportion to his line on the margin] Definition of: 


82 Ark. 367. 

Mode of determining quantity of 
bed owned by each individual ripari- 
an owner see infra text and notes 56— 
61. 


56. See supra text and note 54. 


57. Glasscock v. National Box Co., 
148 S.W. 248, 104 Ark. 154; Scheifert 
v. Briegel, 96 N.W. 44, 90 Minn. 125, 
101 Am.S.R. 399, 63 L.R.A. 296; Shell 
v. Matteson, 83 N.W. 491, 81 Minn. 38. 


{a] and touching lake at point.— 
The owner of land touching a lake 
only at a point cannot take any appre- 
ciable interest in the lake if divided 
among the riparian owners in accord- 
ance with rules for division thereof. 
Blder v. Johnson, 178 S.W. 396, 119 
Ark. 403. 


{b] Patent by state of fractional 
sections and parts of sections sur- 
rounding the meandered lines of a 
lake but not within such lines, accord- 
ing to the official plats of the public 
survey, operates to convey all ri- 
parian rights to the adjoining owners 
and to vest prima facie title to the 
bed of the lake as shown in the plats 
from meandered shore line to center. 
Glasscock v. National Box Co., 148 S 
W. 248, 104 Ark. 154. 


58. Calkins v. Hart, 113 N.E. 785, 
919 N.Y. 145, L.R.A.1917B 783 [re- 
arg den 114 N.E. 1061, 219 N.Y. 626]. 


[a] Where there are deep bays or 
inlets in a lake, in determining the 
right of abutting owners to land un- 
der water, a line will be drawn from 
the center line of the lake to the 
thread of the bays or inlets to their 
extremity, to determine the bound- 
aries of such right, just as a line 
is drawn from the center of a stream 
through the center of its tributaries. 
Calkins v. Hart, 118 N.Y.S. 1049, 64 
Misc. 149. 

{b] ‘“€hread of lake.’—(1) “Hach 
abutting owner is entitled to the 
Jand under the water in front of his 
premises to the thread of the lake.” 
Calkins v. Hart, 118 N.Y.S. 1049, 1053, 
GAVIMELS Gra A Oy oe U2) ec Where 
there is no outlet or inlet, this thread 
passes through the center of the lake 
along its longest diameter.’”’ Calkins 
v. Hart, supra. 


[ec] Tlustration.—Where a _ non- 
navigable lake two thirds of a mile 
long and one third of a mile wide was 
regular in line, as between adjoining 
riparian owners, each took title in 


in front of his upland, according to 
straight lines drawn at right angles 
to a line, constituting the longest 
diameter of the lake to meet the side 
lines of his land on the shore. Cal- 
kins v. Hart, 113 N.E. 785, 219 N.Y. 
145, L.R.A.1917B 783 [rearg den 114 
N.E. 1061, 219 N.Y. 626). 


[d] Limitation to lakes oval in 
form.—Only lakes oval in form are 
said to come within the application 
of the rule stated in the text. Shan- 
dalee Camp v. Rosenthal, 233 N.Y.S. 
11, 133 Mise. 502. 


[e] Limitation to cases in which 
lake constitutes boundary.—Only 
when the abutting lands are bounded 
by the lake is the rule stated in the 
text applicable. Shandalee Camp vy. 
Psenrna, 233 N.Y.S. 11, 133 Misc. 


59. Shandalee Camp v. Rosenthal, 
supra. 


60. Putnam v. Kinney, 227 N.W. 
741, 248 Mich. 410. 


[a] Beasons for establishing lines 
nonexistent.—‘‘Where there is but one 
riparian proprietor whose lands en- 
tirely surround the lake, the difficulty 
of establishing definite lines of 
demarcation between the holdings of 
different riparian proprietors and the 
argument arising from the necessity 
of avoiding uncertainty and incon- 
venience disappears.” Putnam vy. 
Pee 227 N.W. 741, 742, 248 Mich. 


61. McBade v. Caplis, 98 So. 625, 
154 La. 1019. f 


[a] Illustration.—That one owns 
land around and adjoining a meand- 
ered lake does not confer its owner- 
ship on him, none of his deeds includ- 
ing such lake. McBade y. Caplis, 98 
So. 625, 154 La. 1019. 


62. Elder v. Johnson, 178 S.W. 396, 
119 Ark. 408. 


[a] Evidence sufficient to support 
finding that a disputed tract was 
land rather than the bed of an exist- 
ing lake at the time of the original 
survey. Elder v. Johnson, 178 S.W. 
396, 119 Ark. 408. 


63. Cross references: 


On rights of persons owning lands ad- 
jacent ‘to navigable waters see 
Navigable Waters § 146. 

On right of riparian owner on non- 


Coat yer lake to reliction see infra 
§ 281. ! 


“Meander” see Boundaries § 7 text 
and note 81; and 40 C.J. p 18. 


“Meander line’ see Boundaries § 7 
text and note 82. 


Determination of meander line as 
course in boundaries generally see 
Boundaries § 23. 


Meandered waters as boundaries gen- 
erally see Boundaries- §§ 69-73. 


64. U.S.—Lane v. U. S., 274 F. 290 
Laff 43 S.Ct. 236, 260 U.S. 662, 67. L. 
Ed. 448]. 

Ark.—Glasscock v. National Box 
Co., 148 S.W. 248, 104 Ark. 154; John- 
son & Burr v. Elder, 121 S.W. 1068, 
92 Ark. 30. 


Cal.—Foss v. Johnstone, 110 P. 294, 
158 Cal. 119. 


lowa.—Barringer vy. Davis, 120 N.W. 
65, 141 Iowa 419. 


Mich.—Putnam v. Kinney, 227 N.W. 
741, 248 Mich. 410. 


Minn.—In re Tucker, 148 N.W. 60. 
126 Minn. 214. 


Miss.—Richardson v. Sims, 80 So. 
4, 118 Miss. 728. 


N.D.—Brignall v. Hannah, 157 N.W. 
1042, 34 N.D. 174. 


Or.—Cawlfield v. Smyth, 138 P. 227, 
69 Or. 41. 


Wash.—Schmitz v. Klee, 173 P. 
1026, 1083 Wash. 9; Bernot v. Morri- 
son, 143 P. 104, 81 Wash. 538, Ann.Cas. 
1916D 290. 


[a] Reasons fow rule.—(1) Gener- 
ally meander lines on the margin of 
nonnavigable lakes or ponds are not 
intended as boundaries, but are run 
to determine the quantity for which 
the purchaser must pay. Lane vy. U. 
S., 274 F. 290 [aff 43 S.Ct. 236, 260 
U.S. 662, 67 L.Ed. 448]; Barringer v. 
Davis, 120 N.W. 65, 141 Iowa 419; 
Putnam v. Kinney, 227 N.W. 741, 248 
Mich. 410; Richardson v. Sims, 80 So. 
4, 118 Miss. 728; Brignall v. Hannah, 
157 N.W. 1042, 34 N.D. 174; Bernot v. 
Morrison, 143 P. 104, 81 Wash. 538, 
Ann.Cas.1916D 290. (2) “A ‘meander 
line’ is not a line of boundary, but is 
designed primarily to point out the 
variations of the bank or shore.” In 
re Tucker, 148 N.W. 60, 126 Minn. 214. 


[b] Ordinary high-water mark 
constitutes the true meander line of 
lands granted by the United States, 
rene res v. Smyth, 138 P. 227, 69 Or. 


lotiate ‘is policy of government not 
to assert title to land outside mean- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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title to the water’s edge where he would be otherwise 
so entitled;®* and where the riparian owner’s rights 
would otherwise extend beyond the water’s edge, the 
mere fact that a lake is meandered will not make 
such rights stop at the water’s edge.** Nevertheless, 
where no lake exists in an area meandered out as a 
lake, the land in the meandered area cannot pass as 


riparian to adjacent tracts.°7 
As subject of conveyance. 


dered lines extending into a lake, but 
to hold that title passes to the abut- 
ting owners. Schmitz v. Klee, 173 P. 
1026, 103 Wash. 9. 

[a] Where slight inaccuracies in 
meander.—(1) In a government sur- 
vey of public lands bordering on a 
natural inland lake the survey is not 
invalidated by the failure to include 
within the meander lines small, irreg- 
ular areas of land. Lane v. U. S., 
274 F. 290 [aff 43 S.Ct. 236, 260 U.S. 
662, 67 L.Ed. 448]. (2) Thus, where, in 
an early government survey of public 
lands bordering on a lake, which is 
still in existence, a meander line was 
run which was approximately ac- 
curate, although it included some 
small points of water extending into 
the land, and excluded some small 
pieces of land, the United States was 
not entitled, after the land became 
valuable for oil, to claim the areas of 
land outside the meander line as un- 
surveyed government land, as against 
the grantees of the tracts surveyed. 
Lane v. U. Sy supra. 

65. Barringer v. Davis, 120 N.W. 
65, 141 Iowa 419. 

[a] Notwithstanding existence of 
small unmeasured tracts lying out- 
side the meander line, the title of a 
purchaser from the government may 
extend to the water’s edge. Barringer 
v. Davis, 120 N.W. 65, 141 Iowa 419 
[rev 112 N.W. 208]. 


{[b] Land between meander line 
and water’s edge.—The riparian own- 
er of land on a meandered lake has 
title to land between the meander 
line and the water’s edge. Forsyth v. 
Smale, 9 F.Cas.No. 4,950, 7 Biss. 201, 
7 Reporter 262. 

66. Glasscock v. National Box Co., 
148 S.W. 248, 104 Ark. 154; Johnson 
& Burr v. Elder, 121 S.W. 1066, 92 Ark. 
30; Foss v. Johnstone, 110 P. 294, 158 
Cal. 119; In re Tucker, 148 N.W. 60, 
126 Minn. 214; Richardson v. Sims, 80 
So. 4, 118 Miss. 728. 3 é 

[a] TWWustrations.—(1) A federal 
government patent to land bordering 
on a nonnavigable pond, which ex- 
pressly declares that it grants lots 
mentioned, and that they contain a 
stated number of acres which is the 
same number of acres mentioned in 


the plat referred to in the patent, does | 


not show an intent only to grant the 
stated number of acres and to make 
the meander line the boundary, since 
it is the practice of the government 
in disposing of the public lands to 
measure the price to be paid by the 
quantity of upland granted without 
making any charge for the land un- 
der water. Foss v. Johnstone, 110 P. 
294, 158 Cal. 119. (2) Under a patent 
from the United States, the title to 
bed of lakes not within the meandered 
lines, and not surveyed or described 
in the plat as land, but as lake, passed 
as riparian rights to the adjoining 
owners. Glasscock v. National Box 
Co., 148 S.W. 248, 104 Ark. 154. 


[b] Description by reference to 
meander line immaterial.—(1) Gran- 
tee of the shore land may take land 


Although a grant of 
littoral land will convey no more land than the par- 
ties intended, provided such intention is revealed,®® 
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Estoppel. 
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the interest of a riparian owner in the bed of a lake 
or pond is presumed to pass in a conveyance of the 
upland, in the absence of a contrary intent.°? 
course, no title to submerged land will pass to a 
grantee of the upland where the grantor has, in fact, 
no title to the land under water.”° 


One elaiming title to the bed of a lake 


Of 


cannot assert an estoppel against another based on 


beyond the water’s edge in a meander- 
ed lake, even though the land is de- 
scribed by metes and bounds with the 
meander line as one of the calls. In 
re Tucker, 148 N.W. 60, 126 Minn. 214. 
(2) Meandered waters as boundary 
generally see Boundaries §§ 69-73. 


67. Lee Wilson & Co. v. United 
States, 227 F. 827, 142 C.C.A. 351 [aff 
214 F. 630, and aff 38 S.Ct. 21, 245 U. 
S. 24, 62 L.Ed. 128]. 

[a] Reason, for rule.-—‘‘Where up- 
on the assumption of the existence of 
a body of water or lake a meander 
line is through fraud or error mistak- 
enly run because there is no body of 
water, riparian rights do not attach 
because in the nature of things the 
eondition upon which they depend 
does not exist.’ Lee Wilson & Co. v. 
U..S.,' 38 S.Ct. 21,722, 2'45.-U.S. 24,62 L. 
Bd. 128 [aff 227 °F. 827; 142 C.C.A. 351 
(aff 214 F. 630)]. 


68. U.S. v. Phillips, 56 F.(2d) 447; 
Greenspan v. Yaple, 194 N.Y.S. 658, 
201 App.Div. 575 [rev 189 N.Y.S. 115]; 
Cryer v. Sawkill Pines Camp, Inc., 88 
Pa.Super. 71. 


[a] Ilustrations.—(1) A deed to 
land adjoining a nonnavigable pond 
does not necessarily give title to the 
middle thereof. Cryer v. Sawkill 
Pines Camp, Inc., 88 Pa.Super. 71. (2) 
Where the grantor of land surround- 
ing a pond expressly states in his 
conveyance that the pond is not 
“hereby conveyed and sold,” no title 
to the pond or its bed passes. Green- 
span v. Yaple, 194 N.Y.S. 658, 201 App. 
Ven bho [eve DSQGINeY 1S. ULSI C3) 
The words in a deed, “and far enough 
into said pond to furnish water,” im- 
ply limitation, precluding operation 
of the rule that description bounding 
the conveyance by a pond will be re- 
garded as running to the center there- 
of. Noble v. Echo Lake Tavern, 254 
N.Y.S. 662, 142 Misc. 427. 


69. Hardin v. Jordan, 11 S.Ct. 808, 
140 U.S. 371, 135; th. Ed.9 428: "In ire 
Tucker, 148 N.W. 60, 126 Minn. 214: 
White v. Knickerbocker Ice Co., 172 
N.E. 452, 254 N.Y. 152, 74 A.L.R. 591; 
Gouverneur vy. National Ice Co., 31 N. 
E. 865, 134 N.Y. 355, 18 L.R.A. 695, 30 
Am.S.R. 669; Land & Lake Ass’n vy. 
Beardsley, 170 N.Y.S. 528, 182 App. 
Div. 550° (aff) 163° N-Y.S? (2247 >" “Land 
& Lake Ass’n vy. Conklin, 170 N.Y.S. 
aa 182 App.Div. 546 [aff 163 N.Y.S. 
219]. 


“The rule is well settled that are 
title to the bed of the lake passes by 
a deed to the shore land unless a con- 
trary intention appears.’ In re Tuck- 
er, supra. 


“Where the grant is so framed as 
to touch water of a nonnavigable lake, 
the title of the land underneath the 
lake . . . passes to the grantee.” 
Land & Lake Ass’n v. Conklin, 170 N. 
Y.S. 427, 429, 182 App.Div. 546 [aff 163 
N.Y.S. 219]. To same effect Land & 
Lake Ass’n v. Beardsley, 170 N.Y.S. 
523, 526, 182 App.Div. 550 [aff 163 N. 
Y.S.. 224]. 


“The rule reiterated in all the cases 


his acts or conduct prior to his own acquisition of 
title;71 but where the state, by its acts, acknowledg- 
es that an individual has title to the bed of a partic- 


is that a grant of land adjacent to a 
small lake carries title to the center 
thereof, unless the presumption is 
negatived by express words or by 
such a description as clearly excludes 
it from the land conveyed.” White v. 
Knickerbocker Ice Co., 172 N.E. 452, 
454, 254 N.Y. 152, 74 A.L.R. 591. 


[a] Exception must be clear.—Ex- 
cepting land under water from con- 
veyance of adjacent land should be 
clearly framed in very plain and ex- 
press words. White v. Knickerbocker 
Ice Co., 172 N.E. 452, 254 N.Y. 152, 74 
A.L.R. 591. 

[b] Use by grantor subsequent to 
conveyance.—That the grantor, after 
conveyance of the shore land, used 
a part of the bed of a nonnavigable 
lake did not conclusively show an in- 
tent to reserve the lake bed. In re 
Tucker, 148 N.W. 60, 126 Minn. 214. 


[c] Evidence sufficient to sustain 
finding that one taking deed to shore 
land denied that he owned any part 
of the lake bed. In re Tucker, 148 N. 
W. 60, 126 Minn. 214. 


[d] Easements of light, air, and 
access without payment of compen- 
sation therefor do not follow the 
grant of land adjacent to lakes. White 
v. Knickerbocker Ice Co., 172 N.E. 
452, 254 N.Y. 152, 74 A.L.R. 591. 


fe] Right to erect building.— 
Where land bordering on a lake is 
conveyed, the right to erect a build- 
ing in the lake below low-water mark, 
as against everybody but the state, 
passes as an appurtenance to the 
land, and subject to the restrictions 
in the deed as to the use of the land. 
Winnepesaukee Camp-Meeting Assoc. 
v. Gordon, 29 A. 412, 67. N.H. 98. 


70. See cases infra this note. 


[a] Thus (1) a deed describing 
land with reference to a.pond did 
not convey land to the middle thread 
of a stream forming the pond, where 
it appeared that the grantor and his 
predecessors in title did not own or 
claim further than the edge of the 
pond at the time of the execution of 
the deed. Jennings v. Marston, 92 
S.E. 821, 121 Va. 79. (2) Where the 
grantor of the upland does not own 
to the middle of the lake and in terms 
grants a specified quantity of the lake 
bed, that quantity alone will pass. 
Smoulter v. Boyd, 58 A. 144, 209 Pa. 
146, 66 L.R.A. 829, 103 Am.S.R. 1000 
[rev 10 Kulp 199]. 


_[b] Notice.—A purchaser who had 

title examined had constructive, if 
not actual, notice of the record title 
as limiting ownership in the lake. 
Noble v. Echo Lake Tavern, 154 N.Y. 
S. 662, 142 Misc. 427. : 


71. Rhodes v. Cissell, supra. 


[a] IWlustration.—One who took 
possession of the bed of a nonnaviga- 
ble lake could not assert an estoppel 
to claim the land against a riparian 
owner based on a conversation had 
before the latter acquired land bor- 
dering on the lake. Rhodes vy. Cissell, 
101 S.W. 758, 82 Ark. 367. 
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ular lake and third persons act in reliance on such 
acts of the state, it cannot thereafter assert that 
title is in the state.7? 


[§ 281] 6. Accretion and Reliction. The owner 
of land fronting on a lake or pond is ordinarily en- 
titled to any land added to his frontage by acere- 
tion,’? although there is authority to the contrary.74 
Title to portions of a lake bed which become dry by 
reason of the recession or withdrawal of the waters 
is ordinarily vested in those riparian owners from 
whose land such recession takes place;7® but where, 
by reason of his particular grant, a riparian owner’s 
land extends only to the margin of a lake, while title 
to the bed thereof is in another, title to the bed of 
the lake when relicted remains in the person who 
owned the bed before reliction.7® For a riparian 
owner on a lake or pond to acquire title by aceretion 
or reliction it is necessary that the process in either 
ease, whether of accretion or reliction, be gradual 
and imperceptible,*? and that his land should not be 
originally separated from the water’s edge by the in- 
tervening property of any other person.’ 


72. Indiana v. Milk, 11 F. 389, 11 Cal. 
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Foss: v. Johnstone, 110 P. 294, 


Effect of meander line.7® That a particuiar lake 
is meandered does not prevent a riparian owner from 
acquiring title to land formed by the recession of the 
waters of the lake outside of the meander line.*° 

[§ 282] 7. Outlets.8t Riparian owners on a lake 
or pond have generally no right to interfere with ri- 
parian privileges of persons on a stream flowing 
from the outlet of such lake or pond.*? For example, 
a riparian owner on a lake has no right to act with 
reference to dam across the outlet in such manner as 
injuriously to affect riparian owners on a stream is- 
suing from such outlet;8* nor may riparian owners 
on a lake compel riparian owners on a stream issu- 
ing from the outlet to maintain an artificial mean 
level of the water in the lake by means of a dam;%* 
but a riparian owner on a lake may have the right 
to dam up the outlet of the lake so as to raise the 
water to the level where it stood before it was dis- 
turbed by the unlawful interference of third per- 
sons.8> It is unlawful to drain a lake or the surplus 
waters of a pond onto the land of lower adjoining 
owners;8* and it is also unlawful to obstruct the 


81. Natural outlet of lake or pond 
as natural watercourse see supra §§ 


[§§ 280-282 . 


Biss. 197. 

[a] Illustration.—Where by col- 
lecting taxes on the bed of a particu- 
lar lake and the enactment of statutes 
which imply that title to such bed is 
in private individuals, the state ac- 
knowledges title to be in such indi- 
viduals, it cannot thereafter assert 
title to be in the state. Indiana v. 
WIN wie Hee Ooi eB SS.9L 917. 

73. U.S. v. Phillips, 56 F.(2d) 447; 
Granger v. Swart, 10 F.Cas.No. 5,685, 
Woolw. 88; Government of Philippine 
{slands v. Colegio De San Jose, 53 
Philippine 423; Hinckley v. Peay, 60 
P. 1012, 22 Utah 21; Poynter v. Chip- 
man, 32 P. 690, 8 Utah 442. 

[a] Particular land held not to be 
alluvial.—Sugar v. Insular Govt., 18 
Philippine 378. 

[b] Division of alluvion formed 
between island and shore.—An island 
in a lake which by process of accre- 
tion has since become joined by a spit 
to a neighboring lot on the shore of 
the lake is not a portion of that lot, 
but the alluvion must be equally di- 
vided between the owner of the island 
and the owner of the lot. Bigelow v. 
Hoover, 52 N.W. 124, 85 Iowa 161, 39 
Am-$S.R. 296. 


[c] Conveyance.—(1) “Land form- 
ed by accretions may, of course, be 
separated from the shore land and 
conveyed by separate deed.” In re 
Tucker, 148 N.W. 60, 61, 126 Minn. 214. 
(2) Whether it is so separated and 
whether any portion of the lake bed 
passes by a deed of the shore land is 
in all cases a question of intention.” 
In re Tucker, supra. (3) That the 
owners of land abutting on an irreg- 
ular lake exchanged deeds, fixing 
their respective rights in the lake bed, 
did not conclusively show an intention 
to separate the lake bed from the 
shore land. In re Tucker, supra. 


74. Zeller v. Southern Yacht Club, 
34 La.Ann. 837. 


[a] Thus, under statutes specifi- 
cally enumerating and limiting rights 
to accretion to land formed on rivers 
and running streams, riparian own- 
ers on lakes acquire no rights to land 
so formed. Zeller v. Southern Yacht 
Club, 34 La.Ann. 837. 


75. Ark.—Warren v. Chambers, 25 
Ark. 120, 91 Am.D. 538, 4 Am.R. 238. 


158. Cal) 119% 

Tll.—Fuller v. Shedd, 44 N.E. 286, 
161 Ill. 462, 52 Am.S.R. 380, 33 L.R.A. 
146 Sfiafle 52, UNS 380,770 sl. e123]: 
Chicago Dock, etc., Co. v. Kinzie, 93 
Ws 4a 5 
' JInd.—State v. Forsyth, 162 N.E. 661, 
92 Ind.App. 5138. 

N.D.—Brignall v. Hannah, 157 N. 
W. 1042, 1045, 34 N.D. 174 [cit Cyc]. 


Or.—-Cawlfield v. Smyth, 138 P. 227, 
69 Or. 41. 

S.D.—Olson v. Huntamer, 61 N.W. 
479, 6 S.D. 364 [mod on other grounds 
66. N.W. 313, 8 S.D. 220]. 


Utah.—Knudsen vy. Omanson, 87 P. 
250, 10 Utah 124. 

[a] Compared with streams.—(1) 
“In good reason there can be no dif- 
ference in principle between nonnavi- 
gable lakes and nonnavigable rivers 
respecting recessions - . especial- 
ly where . both alike rise and 
fall in the wet and dry seasons.” 
Cawlfield v. Smyth, 138 P. 227, 229, 69 
Or. 41. (2) Riparian owner’s rights 
in land uncovered by recession of 
stream see supra § 238. 


[b] Evidence held insufficient to 
show that water of a particular lake 
had receded from land owned by a 
particular claimant. Hammond vy. 
Shepard, 57 N.E. 867, 186 Ill. 235, 78 
Am.S.R,. 274. 

76. Hodges v. Williams, 
331, 59 Am.R. 242. 

77. Carr v. Moore, 93 N.W. 52, 119 
Iowa 152, 97 Am.S.R. 292; Noyes v. 
Collins, 61 N.W. 250, 92 Iowa 566, 54 
Am.S.R. 571, 26 L.R.A. 609; Murry v. 
Sermon, 8 N.C. 56; Boorman y. Sun- 
nuchs, 42 Wis. 2338. 


78. Bristol v. Carroll County, 95 
Tll. 84. 


79. On rights to beds and banks 
one or pond generally see supra 


80. Cawfield v. Smyth, 138 P. 227, 
229, 69 Or. 41. : 


“Where a lake recedes from its orig- 
inal meander lines, rightly surveyed, 
the owner of the lands bounded by 
such meanders is entitled to follow 
the water however far it retires, or 
however much land may be uncovered 
by the recession.” Cawlfield v. Smyth, 
supra. 


95. N.C. 


BE Ds 

Rights as to cutlets of great ponds 
see infra § 283. 

2. Conn.—Hickox v. Parmelee, 21 
Conn. 86. 

Me.—Fernald v. Knox Woolen Co., 
19_A. 98, 82 Me. 48, 7 L.R.A. 459. 


Okl.—Davis v. Fry, 78 P. 180, 14 
Oy 340, 69 L.R.A. 460, 2 Ann.Cas. 
193. 


Pa,.—Mott v. Consumers’ Water Co., 
41 A. 611, 188 Pa. 521. 

Wis.—Smith v. Youmans, 70 N.W. 
1tL5, 96. Wis 103, .65. Am.S.R.. 30, 30 
L.R.A. 285; Mohr v. Gault, 10 Wis. 
513, 78 Am.D. 687. 

Right of riparian owner to have 
waters of lake maintained at natural 
level see supra § 279. 


83.. Mott v. Consumers’ Water Co., 
41 A. 611, 188 Pa. 521. 


[a] Ilustration.—Where a sale of 
a lake was made by a conveyance 
which charged the grantee with the 
duty of maintaining and keeping in 
repair an ancient dam which stood 
across the outlet of the lake and a 
roadway over the dam, he has no right 
to make material changes in the dam 
for the purpose of acquiring entire 
control of the water for his own bene- 
fit and thereby interfere with the 
riparian rights of owners along the 
stream issuing from the outlet. Mott 
v. Consumers’ Water Co., 41 A. 611, 
188 Pa. 521. 


84. Hass v. McManus, 126 N.W. 
462, 161 Mich. 372. 


Right of riparian owners on lake 
to maintenance of natural level see 
Supra § 279. 

85. Priewe v. Fitzsimons, ete., Co., 
94 N.W. 317, 117 Wis. 497. 


86. See cases infra this note. 


[a] Principle permitting accelera- 
tion of surface water inapplicable.— 
(1) The principle that a landowner 
may accelerate surface water in the 
natural course of drainage (see infra 
§ 299) (2) is inapplicable to the wa- 
ters of a permanent lake in a semiarid 
region (Davis v. Beem, 214 N.W. 633, 
115 Neb. 697). 

[b]  Meandered lake may not be 
artificially drained onto another’s 
property to his damage. Gatz v. 


H 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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outlet of the lake so as to cause the waters to be set 
back and overflow adjoining lands.*? 


[§ 283] 8. In Great Ponds.** 
nance of Massachusetts defining a 


public.®® 


Diessner, 
Venner v. 
D. 5865. 
{e] Pond.—(1) It is not lawful 
to accumulate more water than usual 
in a pond and then to pour such water 
on a lower landowner, Gaskill v. 
Barnett, 101 N.E. 40, 52 Ind.App. 654. 
(2) Hence, where the owner of land 
on which was a pond of surface wa- 
ters constructed a ditch to drain the 
pond to a natural channel on the land 
of an adjoining owner, the first owner 
did not thereby acquire any right to 
have the water from the pond flow 
through such channel, but, at most, 
only a permissive use of the drain. 
Gaskill v. Barnett, supra. (3) If an 
owner of land on which a pond was 
located was entitled to have the pond 
drained through a ditch onto adjoin- 
ing land, he was not entitled to pre- 
vent the obstruction of such ditch 
where he had wrongfully accumulat- 
ed water which would not otherwise 
have drained into such channel. Gas- 


118 N.W. 255, 106 Minn. 117; 
Olson, 168 N.W. 740, 40 S. 


kill v. Barnett, supra. 

87. Chapman v. Thames Mfg. Co., 
13 Conn. 269, 33 Am.D. 401; Sprague 
v. Kanes Falls Electric Co., 144 N.Y. 


MS ioe, Jos uA. soo pai 11d IN. 
1100, 216 N.Y. 744]; Hammond v. 
Antwerp Light & Power Co., 230 N.Y. 
S. 621, 132 Mise. 786; Peay v. Salt 
Lake City, 40 P. 206, 11 Utah 331. 


ss. “Great pond” defined generally 
see 28-C.J. p 825. 


gs9. Mass. Ancient Charters c 63 p 
148; Mass. Colonial L. (1660— 1672) 
(ed 1889) p 170. 

fa] Common names of ordinance. 
—(1) “This is now generally spoken 
of as the ‘Colony Ordinance of 1647’ 
although parts of it were enacted in 
different years.” Watuppa Reservoir 
Co. v. Fall River, 18 N.E. 465, 471, 147 
Maiss; 548, I I. R.A: 466." (2) The 
ordinance is also commonly referred 
to as the ‘Colonial Ordinance of 1641- 
1647.” Conant v. Jordan, 77 A. 938, 
107 Me. 227, 31 L.R.A.N.S. 434. 


{b] General nature, purpose, and 
effect of ordinance.—(1) ‘The ordi- 
nance was not merely an enactment.” 
Conant v. Jordan, 77 A. 938,939, 107 
Me. 227) 31..R.A.N.S. 4384. (2)7 {The 
ordinance was an assertion of new 


rights, and was subversive of the 
common law.” Conant v. Jordan, 
supra. (3) Notwithstanding cases 


declaring that the early ordinance 
was intended to regulate the use of 
the water only (In re Opinions of the 
Justices, 106 A. 865, 876, 118 Me. 503; 
Inhabitants of Lynnfield We Tine 
habitants of Peabody, 106 N.E. 977, 
219 Mass. 322), (4) it has been held 
that the effect of the ordinance has 
been to establish a rule of property in 
the ownership as well as the use of 
waters in great ponds (Watuppa 
Reservoir Co. v. Fall River, 18 N.E. 
465, 147 Mass. 548). 


{c] Historical note. — Although 
Massachusetts was a colony of Great 
Britain at the time the ordinance was 
enacted, it was enacted by the coloni- 
al government, and although adjudi- 
cated forfeited by a decree in chan- 
. cery in 1685, the ordinance was re- 
enacted in the ancient charters and 
continued in effect over Massachu- 


By a colonial ordi- 
“oreat pond” 
one containing more than ten acres, it was declared 
that such as had not already been appropriated to 
private persons should be for the use of the general 
In several New England states, either un- 
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der appropriate statutes or otherwise, the policy of 


the early ordinance is still adhered to, and according- 


as 


as they are 


setts colony. In re Opinions of the 
Justices, 106 A, 865, 118 Me. 503. 


[ad] Grant prior to ordinance.—(1) 
“The weight of authority is that un- 
der the original_rule of the common 
law, and before the common law of 
Massachusetts was declared by the 
Colonial Ordinance to be otherwise 
for the future, ponds like this [great 
ponds] might by a proper grant be 
made the subject of private prop- 
erty.” Inhabitants of Lynnfield v. In- 
habitants of Peabody, 106 N.E. 977, 
980, 219 Mass. 322. =(2) Thus-a grant 
by the general court made May 6, 
1635, of ‘500 acres of land and a 
freshe pond, with a little ileland 
therein conteyneing aboute two 
acres,’ was held to pass title to the 
pond and the island as private prop- 
erty, with exclusive riparian rights, 
but not to pass an absolute ownership 
in the water or in the water rights 
which would interfere with the exer- 
cise of riparian rights of other pro- 
prietors, since such interference could 
not be justified without expression of 
the will of the sovereign. Inhabitants 
of Lynnfield v. Inhabitants of Pea- 
body,-supra. (3) - Similarly, a grant 
of the right to use water of a great 
pond, made prior to the Colony Ordi- 
nance, passed a valid title to the 
grantee. Berry v. Radin, 11 Allen 
(Mass.) 577. 

90. Jn re Opinions of the Justices, 
106 A. 865, 118 Me. 503; Conant v. 
Jordan, 77 A. 938, 107 Me. 227, 31 L.R. 


A.N.S. 434; Auburn v. Union Water 
Power Co., "28 A. 561, 90 Me. 576, 38 L. 
R.A. 188: Inhabitants of Town of 


Stoneham v. Commonwealth, 144 N.E. 
838, 249 Mass. 112; Atty.-Gen. v. Her- 
rick, 76 N.E. 1045, 190 Mass. 307; 
People’s Ice Co. v. Davenport, 21 N.E. 
385, 149 Mass. 322, 14 Am.S.R. 425; 
Watuppa Reservoir Co. v. Fall River, 
18 N.E. 465, 147 Mass. 548, 1 L.R.A. 
466; Potter v. Howe, 6 N.E. 233, 141 
Mass. 357; Rowell v. Doyle, 131 Mass. 


474; Gage v. Steinkrauss, 131 Mass. 
222; Hittinger v. Hames, 121 Mass. 
539; Paine v. Woods, 108 Mass. 160; 


Drury v. Natick, 10 Allen (Mass.) 169; 
West Roxbury v. Stoddard, 7 Allen 
(Mass.) 158; Dolbeer v. Suncook Wa- 
ter Works Co., 58 A. 504, 72 N.H. 562; 
Concord Mfg. Co. v. Robertson, 25 A. 
718, 66 N.H. 1, 18 L.R-A. 679; State 
Vv. Quattropani, 1338 A. 352,353, 99 Vt. 
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“These [public ponds] belong to the 
people cf the state in their sovereign 
character, and are held for the pub- 
lic uses for which they are adapted.” 
State v. Quattropani, supra. 

“The state hoids them, and the soil 
under them, in trust for the public.” 
Conant v.. Jordan, 77 A. 938, 939, 107 
Me, 227, 31 L.R.A.N.S. 434. 


[a] State not trustee in technical 
sense.—The state cannot, in a tech- 
nical sense, be regarded as a trustee 
of great ponds, since rights therein 
went directly to the people of the 
state as beneficiaries. In re Opinions 
of the Justices, 106 A. 865, 118 Me. 
503. 

{[b] Origin of state’s title.—‘“The 
state’s title in great ponds is the 
same in its origin as in tidal waters.” 
In re Opinions of the Justices, 106 A. 
865, 867, 118 Me. 508. 


ly these great ponds are not the subject of private 
ownership, but are owned by the commonwealth as 
public property in trust for public uses,°° and the 
general public has the right to resort to them not 
only for fishing®! and hunting, but for all such uses 
capable of serving,®? with the right of 


[ec] Raising or lowering level.— 
(1) No person or corporation, with- 
out legislative authority, may draw 
down the waters of a great pond be- 
low natural low-water mark, nor raise 
and hold them above their natural 
level. In re Opinions of the Justices, 
106 A. 865, 118 Me. 5038. (2) A lit- 
toral proprietor on a great pond can- 
not justify drawing the water down 
to low-water mark as against the pub- 
lic, on the ground that it is merely 
exercising its proprietary rights as 


a littoral landowner. State v. Great 
Falls )Mfs.1Co., 83 At- 126,716. (N.E. 
313. 

[d] As boundary. — (1) “When 
land granted by the government to 


individuals for private use, is bound- 
ed by such a pond, the boundary is 
the water’s edge.’”? Concord Mfg. Co. 
Vv. Robertson, 25< A. -718, 66 N-E. J, 
18 L:R.A. 679. (2) ‘Unnavigable 
lakes or ponds as boundaries general- 
ly see Boundaries § 57. 

[e] Pond surrounded by land of 
private person.—A natural fresh-wa- 
ter pond containing fifteen or more 
acres, although situated in the midst 
of, and entirely surrounded by, the 
land of a private person, is a large or 
great pond, the bed of which, inside of 
high-water mark, is public property. 
Dolbeer v. Suncook Water Works Co., 
58 A. 504, 72 N.H. 562. 

[f] TLeasing.—(1) St. (1869) p 
678 c 384 § 8, providing that great 
ponds shall be public, except as other- 
wise provided, ete., did not forbid 
leases thereof under another section 
(§ 9) of the same act, authorizing 
commissioners to lease such ponds. 
Atty.-Gen. v. Ellis, 84 N.B. 430, 198 
Mass... 91, 15 LR A. NES? eh205 (2) 
Moreover, the act of commissioners 
in leasing a great pond was held to 
be an assertion of the right to do so. 
Atty.-Gen. v. Ellis, supra. 


[g] Ownership of water and of 
bed.—(1) Neither the waters nor the 
land beneath them are subject to 
private ownership. State v. Quattro- 
pani, 133 A. 352, 99 Vt. 360. (2) “The 
bed of the pond is the property of the 
state.’ Taggart v. Town of Jaffrey, 
76 A. 1238, 75 N.H. 478, 476, 1389 Am. 
SiR. 729. 


[h] Certain privileges incidental 
to his ownership are all that a ri- 
parian owner on a public pond is 
entitled to assert. State v. Quattro- 
pani, 133 A. 352) 99 Vt. 360. 


[i] Prescription. — (1) Although 
it has been held that no one can ac- 
quire a prescriptive right in great 
ponds (Conant v. Jordan, 77 A. 938, 
107 Me. 227, 31 L.R.A.N.S. 434; Au- 
burn v. Union Power Co., 38 A. 561, 
90 Me. 576), (2) the acquisition of a 
prescriptive right to draw water from 
great ponds has been recognized 
(Atty.-Gen. v. Revere Copper Co., 25 
N.E. 605, 152 Mass. 444, 9 L.R.A. 510). 
(3) Appropriation and prescription of 
water'generally see infra §§ 394-550. 

91. See Fish § 18. 


92. In re Opinions of the Justices, 
106 A. 865, 118 Me. 503; Conant vy. 
Jordan, 77 "K, 938, 107 Me. 227, 31 L. 
R.A.N.S. 434; Slater v. Gunn, 49 N.E. 
1017, 170 Mass. 509, 41 L.R.A. 268; 
Potter v. Howe, 6 N.E. 238, 141 Mass. 


Sy 


858 [67 C.J.] 


access thereto over unimproved 
lands.°3 


it wishes.?+ 


such authority.°® 


great ponds.°° 


title.®7 


357; West Roxbury v. Stoddard, 7 
Allen (Mass.) 158; Com. v. Alger, 7 
Cush. (Mass.) 53; Concord Mfg. Co. 
v. Robertson, 25 A. 718, 66 N.H. 1, 18 
LR.A. 679. 

“The public in the absence of stat- 
ute regulation, have the unrestricted 
right to fowl upon them, and 
to make other uses of them .. . 
provided that they can reach the pond 
without trespassing ‘upon any man’s 
corn or meadow.’’”’ Conant v. Jordan, 
77 A: 938, 939, 107 Me. 227, 31 L.R.A. 
N.S. 434. 


[a] Domestic, agricultural, and 
manufacturing purposes. — (1) “It 
may be assumed that the 


public right in the [great] pond is not 
confined to such uses as fishing, bath- 
ing, passing over its surface in boats 
or on the ice, and taking ice from it, 
but includes the use of the water for 
domestic, agricultural and manufac- 
turing purposes.’’ Potter v. Howe, 6 
N.E. 233, 234, 141 Mass. 357. (2) Use 
of water from natural lakes and ponds 
generally for domestic, agricultural, 
and manufacturing purposes 
supra § 278. 


93. Slater v. Gunn, 49 N.E. 1017, 
170 Mass. 509, 41 L.R.A. 268; Concord 
Mfg. Co. v. Robertson, 25 A. 718, 66 N. 
Net ye SOE cAG 67-0; 


94. In re Opinions of the Justices, 
106 A. 865, 118 Me. 503. 

[a] Reason for rule.—Since the 
people as beneficiaries possess public 
rights in great ponds, the legislature, 
which represents the people, has the 
power to abridge these rights, and to 
grant them, or any portion of them, 
to private individuals or corporations, 
if it sees fit to do so. In re Opinions 
of the Justices, 106 A. 865, 118 Me. 
503. 


95. Auburn v. Union Water Power 
Cor oouAs. 560, 90 Me. 576. 38' Dik A, 
188; Inhabitants of Town of Stone- 
ham v. Commonwealth, 144 N.E. 83, 
249 Mass. 112; Watuppa Reservoir 
Co. v. Fall River, 18 N.E. 465, 147 


Mass. 548; Fay v. Aqueduct Co., 111 
Mass. 27. 
{a] Reasons for rule.—(1) “No 


reason is perceived why the takers 
should be required to pay damages to 
persons or corporations who do not 
own the water.” Auburn y. Union 
Water Power Co., 38 A. 561, 566, 90 
Me. 676, 38 .R.A. 188. (2) “They 
are owned by the state and the state 
may dispose of them as it thinks 


proper.” Auburn v. Union Power Co., 
supra. 
[b] Tlustrations.—(1) Where the 


state granted to an aqueduct company 
the right to draw water from a great 
yond, a littoral] proprietor could not 
recover damages for the company’s so 


Nevertheless, the state may, through its 
legislature, grant rights in great ponds to whomever 
Thus the state may, by authorizing 
one other than the state, or may by its own direct ac- 
tion, appropriate the waters of a great pond, and no 
hability is incurred by one using the waters under 
The legislature may not, however, 
authorize the development of water power from 
The mere assertion by a town of ti- 
tle to a great pond lying within the boundaries of 
the town is not enough to clothe the town with such 
Although it has been held that the owner 
of lands bounding on “great ponds” takes title to 
low-water mark,®® there is authority to the effect 


see 
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and uninclosed 


Outlet. 


doing because he had no right in the 
pond or its waters. Fay v. Aqueduct 
Co;, 111, .Mass: +275 .°.(2)\ \Where ‘the 
State authorized a municipal corpora- 
tion to draw water from a great pond 
for domestic uses, no damages were 
recoverable by those who own land 
on a natural stream flowing from the 
pond and who have been accustomed 
to use the water for power. Auburn 
v. Union Power Co., 38 A. 561, 90 Me. 
576; Watuppa Reservoir Co. v. Fall 
River, 18 N.BH. 465, 147 Mass. 548. (3) 
Where the inhabitants of a particular 
town had no interest in a certain 
great pond taken by a water supply 
board under statutory authority, such 
town was not entitled to damages. 
Inhabitants of Town of Stoneham v. 
Commonwealth, 144 N.E. 88, 249 Mass. 
ilalprs 


Authority and control of federal 
and, state governments as to use and 
transfer of water generally see infra 
§ 411. 

96. In re Opinions of the Justices, 
106 A. 865, 118 Me. 503. 


fa] Mllustration.—The legislature 
may not authorize the construction 
and development by the state of wa- 
ter storage reservoirs and basins for 
the purpose of controlling and con- 
serving the waters of the great ponds, 
and for the purpose of increasing and 
regulating the flow of rivers flowing 
therefrom, and of increasing the 
value and capacity of the water pow- 
ers of such rivers. In re Opinions of 


the Justices, 106 A. 865, 118 Me. 
503. 
97. Inhabitants of Town of Stone- 


ham v. Commonwealth, 144 N.E. 83, 
249 Mass. 112. 


[a] Establishment of boundaries 
of a town, so as to include the area 
of a great pond, did not vest in the 
town any title to it, unless there was 
an express grant from the province. 
Inhabitants of Town of Stoneham vy. 
Commonwealth, 144 N.E. 88, 249 Mass. 
112. 


98. Bradley v. Rice, 13 Me. 198, 29 
Am.D. 501; Hathorn y. Stinson, 10 
Me. 224, 25 Am.D. 228; Peter v. Howe, 
6 N.E. 233, 141 Mass. 357; Waterman 
v. Johnson, 13 Pick. (Mass.) 261; 
Concord Mfg. Co. v. Robertson, 25 
A. 718, 66 N.H. 1, 18 L.R.A. 679; State 
yv. Gilmanton, 9 N.H. 461. 


99. State v. Great Falls Mfg. Co., 
83 A. 126, 76 N.H. 373; Dolbeer v. 
Suncook Water Works Co., 58 A. 504, 
72 N.H. 562; State v. Sunapee Dam 
ea 50/A. 108, 70 N.H. '458,°59 LR. A. 

1. Outlets of lakes or ponds gen- 
erally see supra § 282. 


2. State v. Great Falls Mfg. Co., 
83 A. 126, 76 N.H. 373. 


’ 
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that such owner takes only to high-water mark.°® 


A littoral proprietor at the outlet of a 
great pond may use the water in a reasonable man- 
ner depending on the circumstances.” 
of a great pond and an island therein without any 
mention being made in the conveyance of the water 
in the pond or of its tributaries or outlet as a part © 
of the grant cannot interfere with the riparian rights 
of persons who own land on a stream issuing from 
the outlet of the pond.* 


[§ 284] C. Remedies—1. In General. A riparian 
or littoral owner whose rights and privileges in the 
waters of a lake or a pond are unlawfully interfered 
with may, in a proper case, maintain an action for 
damages against the wrongdoer. And an action for — 


The grantee 


Inhabitants of Lynnfield v. In- 
106 2 NHS 97, 


3. 
habitants of Peabody, 
219 Mass. 322. 

fa] Will of sovereign.—‘‘Such in- 
terference could not be justified with- 
out a clear expression of the will of 
the sovereign.” Inhabitants of Lynn- 
field v. Inhabitants of Peabody, 106 
N.E. 977, 219 Mass. 322, 331. 


4. Conn.—Smith v. Moodus Water 
Power Co., 33 Conn. 460. 


Ind.—Valparaiso City Water Co. v. 
Dickover, 46 N.E. 591, 17 Ind.App. 
233. 


Mass.—Chelsea Dye House, ete., Co. 
v. Com., 41 N.E. 649, 164 Mass. 350; 
Brickett v. Haverhill Aqueduct Co., 8 
N.E. 119, 142 Mass. 394; Potter v. 
Howe, 6 N.H. .233,,141 Mass. . 3545 
Bearse v. Perry, 117 Mass. 211. 


Mich.—Giddings v. Rogalewski, 158 
N.W. 951, 192 Mich. 319. 


Minn.—Albert Lea v. Davis, 82 N. 


W. 1104, 80 Minn. 101, 81 Am.S.R. 
242. 

N.H.—Tagegart v. Jaffrey, 76 A. 123, 
750 NSD 14735) 289 wv AmitS. Re 29) e228 


L.R.A.N.S. 1050. 


N.J.—Garrison v. Borough of Ft. 
Lee, 106 A. 381, 92 N.J.Law 566. 


N.Y.—Tripp v. Richter, 142 N.Y.S. 
563, 158 App.Div. 136. 


Wis.—Castle v. Madison, 89 N.W. 
156, 113 Wis. 346; Cedar Lake Hotel 
Co. v. Cedar Lake Hydraulic Co., 48 
N.W. 371, 79 Wis. 297. 


[a] Trespass.—The owner of land 
containing a pond may sue to recover 
damages for a trespass to the pond. 
Tripp v. Richter, 142 N.Y.S. 563, 158 
App.Div. 136. 


[b] Pollution.—(1) One rightful- 
ly in possession of a fresh water 
pond under a contract to purchase the 
soil of the pond, and consequently 
the waters thereof, may maintain an 
action for damages for pollution of 
pond. Garrison v. Borough. of Ft. 
Lee, .106 A. 381, 92 N.J.Law 566. (2) 
Actions for damages for pollution of 
Ls Oat watercourses see supra §§ 

—145. 


[c] Use of water by public as not 
barring action.—A natural lake which 
has been artificially raised does not 
become “public water” so as to pre- 
vent riparian owners from suing for 
damages resulting from the overflow 
of their land by reason of a dam con- 
structed by the city, merely because 
the lake has been used by the gen- 
eral public for fishing and boating 
and by the city for municipal water- 
works, where title to the bed has ney- 
er been in the state. Albert Lea v. 
Davis, 82 N.W. 1104, 80 Minn. 101, 81 
Am.S.R. 242. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


f 
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damages also lies against one whose operations cause 
the waters to be set back and flood the land of anoth- 
er.© However no action lies on behalf of a riparian 
owner to recover for the flowage of land which is 
normally below the water level of a pond.® 
tion may be brought to determine ownership of a 


pond." 


[d] Evidence.—(1) In an action 
for trespass on a lake, the burden 
of proving that the lake is mean- 
dered and navigable as a defense is 
on defendant. Giddings v. Rogalew- 
ski, 158 N.W. 951, 192 Mich. 319. (2) 
No presumption that it is meandered 
arises from its size, location, or rela- 
tion to other waters (Giddings v. Ro- 
galewski, supra), (3) the inferences 
being to the contrary in the absence 
of direct proof (Giddings v. Roga- 
lewski, supra). °(4) Where, in a,pro- 
ceeding to recover damages from a 
town by the diversion of water from 
a pond, plaintiff based his case on 
evidence that he suffered no shortage 
until the first drought after defend- 
ant built its waterworks, defendant 
could show that the shortage was 
caused at that time from want of 
repair in the structures intended to 
hold water between the pond and 
plaintiff's premises (Taggart v. Jaf- 
frey, 76 A. 128, 75 N.H. 473, 139 Am. 
S-R,. 729, 28 1..R.AN:ES., '1050); 1G) 
although evidence that public con- 
servation facilities would have im- 
proved plaintiff's water supply was 
held inadmissible (Taggart v. Jaf- 
frey, supra). (6) Evidence held not 
to show defendant’s willful or mali- 
cious injury to plaintiff by not re- 
taining water in a great pond by its 
flashboards or that defendant had 
prevision of frost which injured plain- 
tiff’s cranberry vines, because water 
could not be pumped thereon from 


the pond by plaintiff. Tillson v. 
Cranebreok Co., 146 N.E. 671, 251 
Mass. 337. (7) Evidence of defend- 


ant’s negligence in lowering water of 
a great pond, preventing plaintiff 
from pumping water to protect cran- 
berry vines, held insufficient for the 
jury. ‘Tillson v. Crane Brook Co., 169 
N.E. 512, 269 Mass. 493. (8) Where 
plaintiffs, in an action to recover 
damages caused by reason of the 
taking of water from a great pond, 
are not entitled to damages based 
on-the value of the water, as such, 
evidence as to its value on such 
basis is incompetent. Inhabitants of 
Lynnfield v. Inhabitants of Peabody, 
106 N.E. 977, 219 Mass. 322. (9) 
Evidence held insufficient to show 
that defendant discharged waters, 
from the ponds on his land, upon the 
lands of lower landowners. Dorr v. 
Simerson, 34 N.W. 752, 73 Iowa 89. 


[e] Measure of damages.—(1) A 
grantee of the bed of a great pond 
may recover for whatever damage has 
been done to his estate by the with- 
drawal of water (Inhabitants of 
Lynnfield v. Inhabitants of Peabody, 
106 N.E. 977, 219 Mass. 322), (2) but 
he has no right to have his damages 
assessed on the basis of the availa- 
bility of the pond as a source of wa- 
ter supply (Inhabitants of LLynn- 
field v. Inhabitants of Peabody, su- 
pra), (3) or of the value of the wa- 
ter for that purpose (Inhabitants of 
Lynnfield v. Inhabitants of Peabody, 
supra). 

5.) birmingham, .ete., it..,Cos. Vv. 
Dorse, 32 So. 498, 1381 Ala. 177; Wad- 
man v. Trout Lake Lumber Co., 153 
N.W. 269, 130 Minn. 80; Jones v. 
Cooley Lake Club, 98 S.W. 82, 122 Mo. 
App. 113. 


[a] Damages.—(1) In an action 
for injuries to land by the raising of 
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An ae- 
ries.® 


the waters of a lake, plaintiffs were 
entitled to a fair rental value for 
that portion of the land on which no 
erop could be grown on account of 
water standing thereon (Jones v. 
Cooley Lake Club, 98 S.W. 82, 122 Mo. 
App. 113), (2) and for that portion 
where crops were grown they were 
entitled to the difference between the 
value of the crop grown and that 
which could ordinarily have been pro- 
duced had the lake not been raised 
(Jones v. Cooley Lake Club, supra). 
(3) A recovery of two hundred and 
twenty-five dollars for damages from 
the flooding of about two acres of 
land, the washing away of half an 
acre of shore, and injury to buildings, 
dock, and cribbing, has been held to 
be not excessive. Wadman v. Trout 
Lake Lumber Co., 153 N.W. 269, 130 
Minn. 80. 


[b] Evidence.—(1) Evidence held 
sufficient to sustain a finding that the 
maintenance of a dam by defendant 
caused the overflow and damage to 
plaintiffs land. Wadman vy. Trout 
Lake Lumber Co., 153 N.W. 269, 130 
Minn. 80. (2) Evidence held suffi- 
cient to show that a lake, at the time 
it flooded plaintiffs land, was under 
the control of defendant. Birming- 
ham R., ete., Co. v. Dorse, 32 So. 493, 
131 Ala. 177. 


6 Ray v. E. I. Dupont de Ne- 
mours & Co., 120 A. 47, 122 Me. 350. 


[a] Illustration.—While littoral 
proprietors are entitled to use their 
lands in the natural state as far as 
low-water mark, exposure of the beds 
of ponds over 10 acres in extent be- 
low natural low-water mark by drain- 
age does not transfer title to the 
exposed bed to the littoral proprie- 
tors, and therefore they are not in- 
jured by, and cannot maintain an ac- 
tion to recover damages for, reflowage 
up to the natural water level by sub- 
sequently damming the outlet; title 
to the land so exposed remaining in 
the state. Ray v. E. I. Dupont de 
Nemours & Co., 120 A. 47, 122 Me. 350. 


[b] Bvidence.—In an action for 
damages for flowing lands adjoining 
ponds, the low-water level of which 
has been lowered by drainage, the 
burden is on complainants to show 
the natural low-water level, and that 
their lands above such level were 
overflowed. Ray v. E. I. Dupont de 
eee ure & Co., 120 A. 47, 122 Me. 


7. Trustees of Freeholders and 
Commonalty of Town of Southamp- 
ton v. Flanders Club, 184 N.Y.S. 725, 
113 Mise. 451. : 


[a] Evidence.—Evidence held in- 
sufficient to justify a claim of owner- 
ship of the land under the waters of 
a particular pond. Trustees of Free- 
holders and Commonalty of Town of 
Southampton v. Flanders Club, 184 
Neve Suat25, tls oMisc.74b1% 

8. Ill—wWilton v. Van Hessen, 94 
N.E. 134, 249 Ill. 182; Peek v.. Her- 
rington, 109 Ill. 611, 50 Am.R. 627. 

Iowa.-—State v. Jones, 122 N.W. 241, 
143 Iowa 398 [aff 33 S.Ct. 168, 226 U.S. 
460, 57 L.Ed. 300]. 

Me.—Fernald v. Knox Woolen Co., 
19 A. 93, 82 Me. 48,7 L.R.A. 459. 

Mass.——Proprietors Monatiquot 
River Mills v. Braintree Water Sup- 
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[§ 285] 2. Equitable Remedies. Where injuries to 
riparian or littoval rights on a:lake or pond are per- 
manent in character, and such as could not be ade- 
quately compensated by a recovery of damages, the 
party affected may have the aid of a court of equity 
to enjoin the unlawful acts which cause such inju- 
An injunction may likewise issue to restrain 


ply Co., 21 N.E. 761, 149 Mass. 478, 4 
L.R.A. 272; Potter v. Howe, 6 N.E. 
233, 141 Mass. 357. 


Mich.—Putnam v. Kinney, 227 N.W. 
741, 248 Mich. 410; Bacon v. Waldren, 
152 N.W. 1061, 186 Mich. 139; City of 
Battle Creek v. Goguac Resort Ass’n, 
148 N.W. 441, 181 Mich. 241; Hass v. 


ee tat 126 N.W. 462, 161 Mich. 
372. 

Minn.—Bennett v. Murtaugh, 20 
Minn. 151. 


N.Y.—Commonwealth Water Co. v. 
Brunner, 161 N.Y.S. 794, 175 App.Div. 
153; Sprague v. Kanes Falls Electric 
Co., 144 N.Y.S. 152, 158 App.Div. 859 
[aff 111-N.E. 1100; 216 (N.¥o. 74475 
Smith v. Rochester, 38 Hun 612 [aff 
104 N.Y. 674]; Noble v. Echo Lake 
Tavern, 254 N.Y.S. 662, 142 Misc. 427; 
Shandalee Camp v. Rosenthal, 233 N. 
Y.S. 11, 133 Mise. 562; Hammond v. 
Antwerp Light & Power Co., 230 N.Y. 
S. 621, 132 Mise. 786; Lloyd v. Thomp- 
son; 60 N.Y.S. 72. 


Reo v.. Fisk, 43 Pa.Super. 


S.D.—Venner v. Olson, 
740, 40 S.D. 585. 


Tex.—Lakeside [Irr..Co. v. 
(Civ.App.) 166 S.W. 715. 


Wis.—Roberts v. Rust, 80 N.W. 914, 
104 Wis. 619; Cedar Lake Hotel Co. 
v. Cedar Lake Hydraulic Co., 48 N. 
W. 371, 79 Wis. 297. 


Que.—Marbleton v. Ruel, 21 Que.K. 
B. 434, 1 Dom.L.R. 624. 

[a] Illustrations.—(1) An injunc- 
tion may issue to prevent a threat- 
ened trespass on a lake. Wilton v. 
Van Hessen, 94 N.H. 134, 249 Ill. 182; 
Commonwealth Water Co. v. Brun- 
ner, 161 N.Y.S. 794, 175 App.Div. 153; 
Shandalee Camp v. Rosenthal, 233 N. 
Y.S.) 1157133 ° Mase. 502. . (2), Anssin= 
junction may lie to safeguard rights 
of riparian owners to have a lake 
level maintained at a legal height. 
Hammond v. Antwerp Light & Power 
Cor, 280° NY S2962 100 £32) Mise arses 
Stanford v. Imperial Oil Co., 54 N.S. 
106; Marbleton v. Ruel, 21 Que.K.B. 
434, 1 Dom.L.R. 624. (3) Complain- 
ant in a bill in equity who has estab- 
lished his title in fee to the bed and 
waters of a lake is entitled to an in- 
junction to restrain defendants in 
the bill from engaging in the busi- 
ness of hiring boats and fishing tackle 
for use on the lake, and from tear- 
ing down trespass signs placed by 
plaintiff on the lake. Fuller v. Fisk, 
43 Pa.Super. 489. (4) Acts constitut- 
ing a pollution of a lake may be en- 
joined. City of Battle Creek vy. Gogu-. 
ac Resort Ass’n, 148 N.W. 441, 181 
Mich. 241. 


[b] “City as riparian owner with 
but a single resident upon the land 
who used or was entitled to use the 
waters of the lake for drinking pur- 
poses would have the absolute right 
to enjoin his neighbor from making 
such use of the water as would ren- 
der it unfit for drinking purposes.” 
City of Battle Creek v. Goguac Resort 
Te 148 N.W. 441, 443, 181 Mich. 


[c] Adequacy of legal remedy.— 
(1) Although it has been held that 
the remedy by action for damages for 
diversion of waters of a lake is not as 
practical and efficient to the ends of 


168 N.W. 


Kirby, 
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acts which cause the waters of a lake to back up and 
to restrain acts which 
would prevent water from higher lands draining in- 
to a lake;'® and to enjoin acts which cause the wa- 


flood the land of another;° 


justice and its prompt administration 
as that of injunction, and that there- 
fore the action at law is inadequate 
Quakeside: irr Co. tv. Kirby, .(Tex. 
Civ:App») 166 (SW? 715), (2) it thas 
also been held that one who suffers 
injury by reason of the diversion of 
lake water should be required to re- 
sort to his legal remedy before seek- 
ing an injunction (Reid v. Gifford, 6 
Johns.Ch. (N.Y.) 19). (8) Under an 
applicable statute authorizing the is- 
suance of injunctions, an injunction 
may be issued even though there be 
an adequate remedy at law. lLake- 
side Irr. Co. v. Kirby, supra. (4) A 
water company, owning a portion of 
the bed of a lake, may be entitled to 
enjoin the use of the water over the 
portion owned for boating, fishing, 
and the like by another riparian own- 
er, and may also be entitled to enjoin 
his disobedience of published rules 
and regulations of the state com- 
missioner of health. Commonwealth 
Water Co. v. Brunner, 161 N.Y.S. 794, 
1 17S mh OS Oy! ays Bahay 


[d] itle to support action.—(1) 
Unless the state has title to, or con- 
trol of, the bed of a lake or the water 
covering it, it cannot enjoin its drain- 
age by one having no title thereto. 
State v. Jones, 122 N.W. 241, 143 Iowa 
398 [aff 33 S.Ct. 168, 226 U.S. 460, 57 L. 
Ed. 300]. (2) But under the view 
that riparian owners on a lake de: not 
own the bed thereof (see supra § 280), 
the state has such an interest in a 
nonnavigable lake as will support an 
action to restrain persons without ti- 
tle from draining the waters there- 
from. State v. Jones, supra. (3) 
Complainants who were the owners 
of a nonnavigable pond, which had 
not been meandered, and was con- 
tained in a government grant to 
which they succeeded, had sufficient 
title to maintain a bill for injunction 
against trespassers. Wilton v. Van 
Hessen, 94 N.H. 134, 249 Ill. 182. (4) 
In an action by a water company to 
enjoin defendants, owning a small 
part of the bed of a lake, from fish- 
ing. boating, bathing, and the like. 
findings that plaintiff had established 
no title to any part of the bed of the 
Jake were not warranted under evi- 
dence that plaintiff had acquired an 
interest as tenant in common by 
condemnation proceedings. Common- 
wealth Water Co. v. Brunner, 161 N. 
Y.S. 794, 175 App.Div. 153. 


fe] Bvidence.—(1) Evidence held 
sufficient to show that the sill of a 
dam constructed at the outlet of a 
lake by owners along the _ outlet 
stream would interrupt the flow of 
water to the same extent as would 
the sill of a former dam maintained 
at that place, so that the persons con- 
structing it should not be compelled 
to raise it. Hass v. McManus, 126 
Newer 462, Lol Mich. 7372. . G2) inal 
proceeding for an injunction to re- 
strain defendant from impounding 
the waters of a lake, evidence was 
held to be sufficient to sustain a find- 
ing that the level of the lake was by 
a dam raised higher than its natural 
level. Bacon v. Walden, 152 N.W. 
1061, 186 Mich. 139. 


[f] Damages.—(1) In addition to 
a decree of injunction, a court of 
equity may award damages for inju- 
ries already sustained by reason of 
the acts ordered to be enjoined. Gatz 
v. Diessner, 118 N.W. 255, 106 Minn. 
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other.1? 


117; Marbleton v. Ruel, 21 Que.K.B. 
434, 1 Dom.L.R. 624. (2) The meas- 
ure of damages to be allowed one 
injured by an unlawful use of water 
from a lake is the actual damage sus- 
tained. Stock v. Hillsdale, 119 N.W. 
435, 155 Mich. 375. (3) But where 
there is an insufficient showing of 
damages in the proceedings for an 
injunction complainant may be remit- 
ted to his action at law. See infra 
note 13 [c]. (4) And where no in- 
jury results from acts sought to be 
enjoined, no damages will be awarded. 
Stock v. Hillsdale, supra. (5) There- 
fore a diversion of lake water at cer-. 
tain seasons of the year res ulting in 
no damage to a lower riparian owner 
on a stream issuing from the lake is 
not' compensable in damages. Stock 
v. Hillsdale, supra. 


9 Sprague v. Kanes Falls Electric 
Co., 144 N.Y:S. 152, 158 App.Div. 859 
ati Lye Neer lOO) Sea GIN Yao 4 cals 
Lloyd v. Thomson, 60 N.Y.S. 72. 


[a] Evidence.—(1) The burden 
was on the owners of the dam to show 
a prescriptive right to flow the lands 
of other riparian owners to the ex- 
tent claimed in a suit to enforce such 
flooding. Hammond v. Antwerp 
Light & Power Co., 230 N.Y.S. 621, 132 
Mise. 786. (2) Evidence held cuffi- 
cient to show that the destruction of 
meadow grasses was the result of an 
independent cause, and not of the 
raising of an adjacent lake’s dam. 
MeClure v. Calispell Duck Club, 288 P. 
217, 157 Wash. 136. 


[b] Judgment.—In an action to 
enjoin defendant from raising the wa- 
ter in the outlet of a lake, where it 
was found that he was entitled to 
raise it a certain height from the bot- 
tom of the sluiceway in its dam as 
then constructed, the judgment fixing 
the height to which the water might 
be raised, instead of the height at 
which the dam might be maintained, 
was proper. Sprague vy. Kanes Falls 
Electric Co., 144 N.Y.S. 152, 158 App. 
eee) Sdor bart 111 INTE. dt005 21:6 Neve 


10. Druce v. Blanchard, 170 N.E. 
260, 338 Ill. 211. 


*{a] Tlustrations.—(1) An injunc- 
tion may issue to prevent the con- 
struction of a dam across the out- 
let of a lake where such dam would 
raise the level of the lake to a point 
at which higher landowners would 
be deprived of their right to have 
their lands drain into the lake. 
Druce y. Blanchard, 170 N.E. 260, 338 
MDS 201 en C2) peta injunction may like- 
wise issue to enjoin the maintenance 
of structures at the outlet of a lake 
which would raise the level inorder 
and so prevent drainage from higher 
lands. Merrill v. Board of Sup’rs of 
Cerro Gordo County, 125 N.W. 222, 146 
Iowa 325. 


[b] Defense.—A permit to an im- 
provement association to construct a 
dam across the outlet of a lake does 
not bar a suit to restrain the con- 
struction of such dam by private in- 
dividuals when such construction is 
threatening injury. Druce v. Blan- 
chard, 170 N.E. 260, 383 Ill. 211. 


[c] Parties.—Parties not having 
threatened injury or shown to have 
invaded the rights of complainants 
suing to restrain the construction of a 


a 
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ters of a lake to be thrown down upon the land of an- 
Even in the case of a public lake, a ripari- 
an owner, by virtue of his special interest as such, 
may enjoin an interference with its waters which 


dam across the outlet of a lake ane 
not necessary parties. Druce 
Blanchard, 170 N.E. 260, 338 I11. 211. 


[d] Evidence.—(1) Evidence held 
sufficient to support a finding that a 
proposed dam interfering with the 
natural level of lake would serious- 
ly obstruct drainage from complain- 
ants’ lands. Druce v. Blanchard, 170 
N.E. 260, 338 Ill. 211. (2) In a@ pro- 
ceeding to restrain interference with 
the flow of water from a lake, evi- 
dence held sufficient to show that the 
natural elevation of the outlet was 
not one hundred eighty ning and 
twenty-three hundredths as_ deter- 
mined by the trial court, but one hun- 
dred ninety and twenty-three hun- 
dredths. Merrill v. Board of Sup’rs 
of Cerro Gordo County, 125 N.W. 222, 
146 Iowa 325. (3) Evidence held in- 
sufficient to support the theory under 
which respondents claimed to havee 
acquired prescriptive rights to sup- 
port the building of a proposed dam 
across the outlet to a lake. Druce 
v. Blanchard, supra. (4) Evidence 
held insufficient to support a conten- 
tion that respondents, out of a pre- 
sumed dedication or riparian owner- 
ship, acquired rights, to build the pro- 
posed dam across the outlet to a lake. 
Druce v. Blanchard, supra. (5) Evi- 
dence held insufficient to support a 
contention that a decree restraining 
the construction of a dam would re- 
sult in interference with public 
rights. Druce v. Blanchard, supra. 
(6) Evidence as to the height of wa- 
ter in a lake in different seasons and 
in different years is insufficient, with- 
out the water marks on the soil or 
their elevation, to locate the high- 
water mark when defined as the line 
which the water impresses on the soil 
as the limit of its dominion. Merrill 
v. Board of Sup’rs of Cerro Gordo 
County, 125 N.W. 222, 146 Iowa 325. 


ll. Gatz v. Diessner, 118 N.W. 255, 
106 Minn. 117. 


[a] Special damage warranting re- 
lief.—(1) Where a person drains a 
meandered lake onto another’s prop- 
erty, the person injured suffers a spe- 
cial damage authorizing a decree re- 
quiring defendant to fill up the arti- 
ficial ditch and restore the natural 
outlet to its former condition. Gatz 
v. Diessner, 118 N.W. 255, 106 Minn. 
117. (2) Similarly, where one cuts 
a hole in the banks of a lake thus 
causing waters therefrom to flow over 
the land of a lower proprietor an in- 
junction may issue to compel the 
closing of such hole. Koeper vy. Lou- 
isville, 124 N.W. 218, 109 Minn. 519. 


[b] Evidence.—In an action to 
compel defendant to close an open- 
ing made in the bank of a lake, where- 
by plaintiff's land was flooded, to re- 
strain it from maintaining such flood- 
ing, and for incidental damages, evi- 
dence tending to show the character 
of the lake, its depth, the fish which 
came down after the opening was 
made, where the water came from 
which flooded the lands below the 
lake, the number of acres flooded, 
and ‘the value thereof, was admissible 
as tending to establish evidentiary 
facts, from which the ultimate facts 
would follow that plaintiff’s land was 
flooded by the wrongful act of defend- 
ant in turning upon it the waters of 
the lake. Koeper y. Town of Louis- 
ville, 124 N.W. 218, 109 Minn. 519. 


Yor later cases, developments and changes in the law sce Annotations, same title and section number, 
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disturbs their natural condition, provided he is pe- 
culiarly and specially affected and damaged there- 
The same rule is appheable to great ponds.'® 
However, injunctive relief may be refused where it 
seeks to prevent a littoral owner from lowering an 
abnormally high water level;'* and where it seeks 
to compel the maintenance of an artificial low-water 
Moreover, where complainant has know- 
“ingly permitted the use of water from a lake by a 
riparian owner thereon and has also permitted the 
expenditure of large amounts of money without ac- 
tive interference so that the user cannot recede with- 


by.?? 


mark.?® 


12. Sanborn v. People’s Ice Co., 
84 N.W. 641, 82 Minn. 438, 83 Am.S.R. 
401,51 L.R.A. 829. 

[a] “Employment of contiguous 
land for the purpose of pleasure, rec- 
reation, and health constitute such a 
use of adjacent bodies of public 
water as to command a remedy for 
an interference with its natural con- 
dition.” Sanborn v. Peopie’s Ice Co., 
84 N.W. 641, 643, 82 Minn. 43, 83 Am. 
SR: 401; 51 L.R.A. 829. 


13. Potter v. Howe, 6 N.E. 233, 141 
Mass. 357; tate v. Great Falls Mfg. 
Gor 83 AL 126.76 NB. 373. 


[a] MTlustration.—An injunction 
may issue to restrain the withdrawal 
of the water of a great pond below 
the natural level where such with- 
drawal causes special damage to an 
abutting landowner who is put to ad- 
ditional expense in maintaining his 


fences. Potter v. Howe, 6 N.E. 233, 
141° Mass. 357. 
{b] Bill.—A bill in equity by the 


state to enjoin a littoral proprietor 
from using the water of a great pond, 
so as to lower the surface thereof be- 
low the natural level, alleging that 
defendant intends to continue to low- 
er the pond, regardless of public 
rights, sufficiently alleges that de- 
fendant does not exercise its rights 
in a reasonable manner, in view of 
the public rights. State v. Great 
Falis’ Mis. Co., 33'A-126; T6-N. 373. 


{e] Damages.—Where there is no 
prayer for damages in the bill and 
complainant is dilatory in showing 
damages in the proceeding for an in- 
junction, he may be left to recover 
the damages at law. Potter v. Howe, 
6 N.E. 233, 141 Mass. 357. 

Rights in great ponds generally see 
supra § 283. 

14. Tilden v. Smith, 113 So. 708, 94 
Fila. 502. 

[a] Evidence.—In ascertaining 
the average high-water mark of a 
lake, evidence as to vegetation on its 
banks is admissible. Tilden v. 
Smith, 113 So. 708, 94 Fla. 502. 

15. Thompson vy. Addison Flour- 
ing Mill Co., 159 N.W. 391, 193 Mich. 6. 

[a] Parties—A suit by riparian 
owners to compel a mill corporation 
to maintain an artificial low-water 
mark will be dismissed, where other 
riparian owners interested in having 
the water level lowered were not par- 
ties to the record, and their rights 
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could not be foreclosed by the decree. 
Thompson v. Addison Flouring Mill 
Coy, 159 N3W.73915 193" Mich, 6: 

16. City of Battle Creek v. Gogu- 
ac Resort Ass’n, 148 N.W. 441, 181 
Mich. 241; Stoek v. Hillsdale, 119 N. 
W. 435, 155 Mich. 375. 


17. Hanna v. Oliver Iron Mining 
Co., 230 N.W. 900, 250 Mich. 505; Krieg 
v. Kaufman, 173 N.W. 338, 206 Mich. 
622; City of Battle Creek v. Goguac 
Resort Ass’n, 148 N.W. 441, 181 Mich. 
241; Stenberg v. Blue Earth County, 
127-N.W. 496, 112 Minn. 117; Domin- 
ion Textile Co. v. Skaife, [1927] Can. 
8: Cu 59; ELS 27. 2 Dom: Laks e235: 

[a] Nonriparian use.—-—‘‘The mod- 
ern authorities all tend to establish 
the principle that cne riparian owner 
may not restrain the use of water 
by another riparian owner for non- 
riparian purposes unless such use 
results in injury to the first.” City 
of Battle Creek v.' Goguac Resort 
Ass’n, 148 N.W. 441, 181 Mich. 241. 


[b] Brection of dam.—(1) Where 
the erection of a dam by a lower ri- 
parian owner does not interfere with 
the rights of a littoral owner of prop- 
erty abutting on an upper lake, the 
lower riparian owner will not be en- 
joined. Krieg v. Kaufman, 173 N.W. 
338, 206 Mich. 622. (2) Similarly, an 
injunction may not issue on behalf 
of a riparian owner to restrain the 
construction of a dam across the out- 
let of a lake where, if the dam is con- 
structed, the water is maintained in 
the conditieon which nature has giv- 
en it. Stenberg v. Blue Earth Coun- 
ty, 127 N.W. 496, 112 Minn, 117. (3) 
Likewise, an injunction may be re- 
fused where it is sought to enjoin 
the maintenance of a dam across the 
outlet of a lake and it is alleged that 
complainant’s lands are thereby flood- 
ed but it appears that defendant has 
by enlarging the sluice and other 
means actually prevented the wa- 
ters from reaching their normal flood 
high level. Dominion Textile Co. v. 
Skaife, [192%]. CansSi€:59, [1927] 2 
Dom.L.R. 235. 


[c] Pumping water into lake.— 
The level of a lake adjoining a com- 
plaining riparian owner’s land is not 
shown to have been raised above the 
natural level of the lake and it does 
not appear therefrom that the land 
has been rendered unfit for use by the 
pumping of water into the lake, and 
where no such injury is threatened an 
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out serious loss, an injunction to restrain further 
use may be denied.1% Further, a court of equity will 
refuse to enjoin an act the continuance of which re- 
sults in no injury to a complaining riparian owner,** 
and may refuse to issue an injunction on behalf of 
persons who have not suffered an irreparable in- 
jury.!® Riparian rights on a lake may be established | 
in an action to quiet title.19 


One seeking to restrain a threaten- 
ed injury to his littoral or riparian rights by reason 
of an interference with the waters of a lake must 
come into equity with clean hands.?° ‘ 


injunction which seeks to restrain the 
pumping of water into the lake may 
be refused. Hanna v. Oliver Iron 
ening Co., 230 N.W. 900, 250 Mich. 


{d] Evidence.—In a suit to re- 
‘strain the construction of a dam 
across the outlet of a lake certain 
evidence has been held sufficient to 
support a finding that the dam to be 
erected would restore the natural 
outlet of a lake to its original height, 
and was therefore authorized within 
a statute providing for the erection 
of dams on lakes to maintain the wa- 
ter therein at its natural and usual 
height. Stenberg v. Blue Harth 
County, 127 N.W. 496, 112 Minn. 117. 


18. Wintermute v. Tacoma Light, 
etc., Co., 29 PF. 444, 3 Wash. 727. 


19. Brignall v. Hannah, 157 N.W. 
1042, 34 N.D. 174. 

[a] Evidence.—(1) In an action 
to quiet title, evidence has been held 
sufficient to show that the land in 
controversy constituted the bed of a 
meandered lake and was covered with 
water at the time of a government 
survey, and that the surveyors in- 
tentionally and without fraud or mis- 
take established the meander lines, 
setting apart as a lake a portion of 
land which was permanently covered 
by water from other land abutting on 
the lake. Brignall v. Hannah, 157 
N.W. 1042, 34 N.D. 174. (2) Evidence 
held sufficient to sustain a finding 
that a lake meandered by the govern- 
ment surveyors was in fact a lake 
containing a permanent body of wa- 
ter when the survey was made and 
when the adjoining lands were pat- 
ented, and that the meander line was 
substantially accurate. U.S. v. Hale, 
Par Kan 882; U.S. v. Rhodes, 3 F. (2a) 


20. Gaiz v. Diessner, 118 N.W. 255, 
106 Minn. 117; Kreuger v: |) Crystal 
Lake, 197 N.W. 675, 111 Neb. 724. 


{a] Ilustration.—An injunction 
will not issue to prevent the res- 
toration of the natural level of a lake 
on the petition of one who has ac- 
tively countenanced the continuance 
of artificial obstructions which have 
resulted in the lowering of the lake 
below its natural level. Kreuger vy. 
eee Lake, 197 N.W. 675, 111 Neb. 


[b] Complainant held entitled to 
relief.—Gatz v. Diessner, 118 N.W. 
255, 106 Minn. 117. 
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[§ 286] A. What Are Surface Waters.°+ 
face waters are those which fall on the land from the 
skies22 or arise in springs,”* and diffuse themselves 
over the surface of the ground, following no defined 


21. Definition and characteristics 
of natural watercourses see supra §§ 
3-7. 

Artificial watercourses see infra §§ 
330-355. 

Question as to whether waters are 
surface waters or not as question of 
fact see infra § 320. 

22. Le Brun v. Richards, 291 P. 
825, 210 Cal. 308, 72 A.L.R. 3386; Hor- 
ton v. Goodenough, 194 P. 34, 184 Cal. 
451; San Gabriel Valley Country Club 
v. Los Angeles County, 188 P. 554, 182 
Cal. 392, 9 A.L.R. 1200. And see cases 
infra this note. 


[a] Surface water embraces (1) 
waters derived from falling rains and 
melting snows (Bringhurst v. O’Don- 
nelr 124 A. 795,:14 Del.Ch. 225; Price 
Vv. Oregon R.\Co; 83. PR: 843,47 Or. 
350; Uhl v. Ohio River R. Co., 49 S.E. 
378, 56 W.Va. 494, 68 L.R.A. 138, 107 
AmS&.R. 968, 3 Ann.Cas. 2O1)s) C2) 
Whether on the ground or on the ‘roofs 
of buildings thereon (Bringhurst v. 
O’Donnell, supra). 

Water dripping from eaves of 
building as not surface water see in- 
fra text and note 36. 

23. Exley v. Southern Cotton Oil 
Co., 151 F. 101; Le Brun v. Richards, 
291 BP. 825,’ 210 Cal... 398, 72 ‘A.L.R. 
336; Horton v. Goodenough, 194 P. 
34, 35, 184 Cal. 451; San Gabriel Val- 
ley Country Club v. Los Angeles 
County, 188 P. 554, 182 Cal. 392, 9 A. 
L.R. 1200. 

24. Cal.—San Gabriel Valley 
Country Club v. Los Angeles County, 
188 P. 554, 182 Cal. 392, 9 A.L.R. 1200. 


Conn.—Sozanska v. Stratford, 153 
A. 164, 112 Conn. 563; Thompson v. 
New Haven Water Co., 86 A. 585, 86 
Conn. 597, 45 L.R.A.N.S. 457. 

Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
S.R. 262, 33 L.R.A. 376. 

Ind.—Ramsey v. Ketcham, 127 N.E. 
204, 73 ind.App. 200 [quot Cyc]. 

Kan.—Rait v. Furrow, 85 P. 934, 74 
Kan. 101, 6 L.R.A.N.S. 157, 10 Ann. 
Cas. 1044. 

Minn.—Schaefer v. Marthaler, 26 N. 
Ww. 726, 34 Minn. 487, 57 Am.R. 73. 

Ohio.—Crawford v. Rambo, 7 N.E. 
499) ‘44° Ohio St. 2795 Wrazier\ v. 
Brown, 12 Ohio St. 294. 

Or.—Price v. Oregon R. Co., 83 P. 
843, 47 Or. 350. 

Wash.—Dahlgren v. Chicago, M. & 
Pi S. Ry. Co., 148 BP. 567, 85: Wash. 
30D. 

W.Va.—Uhl] v. Ohio River R. :Co., 
49 S.E. 378, 56 W.Va. 494, 68 L.R.A. 
138, 107 Am.S.R. 968, 3 Ann.Cas. 201. 


‘Surface water’ is a term which 
has been defined or used variously. 
A few of the definitions embody state- 

ments which would imply that it isa 
term appropriate to be applied to all 
fresh water upon the surface of the 
earth, not ponded, which is not that 
of a water course. Other authorities, 
while giving a definition which af- 
fords no logical foundation for such 
a broad use of the term, act upon the 
assumption that all nonponded fresh 
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water is either surface or stream wa- 
ter. The better and more generally 
stated definitions and those which 
permit a consistent application pro- 
ductive of just results confine sur- 
face water within more definite lim- 
its.’ Thompson vy. New Haven Wa- 
ter Go., 86 A. 585, 587, 86 Conn: 597, 
45 L.R.A.N.S. 457. 


[a] Other definitions.—(1) ‘“Sur- 
face water’ in its ordinary sense 
means water collected on the surface 
of the ground. Ramsey v. Ketcham, 
127 N.E. 204, 205, 73 Ind.App. 200. 
(2) “Waters of a casual and vagrant 
character which ooze from the soil or 
diffuse or squander themselves over 
the surface following no _ definite 
course. They are waters. which, 
though temporarily and naturally 
flowing in a known direction, the 
course has nevertheless no banks or 
channels in the soil, and include wa- 
ters which are diffused over the sur- 
face of the ground and are derived 
from rains and melting snows.” 
Ramsey v. Ketcham, supra. T'o same 
effect Lawton v. South Bound R. Co., 
39 S.E. 752, 953, 61 S.C. 548; Neal v. 
Ohio River R. Co., 34 S.H. 914, 915, 47 
W.Va. 316. (3) ‘Water on the surface 
of the ground the source of which is 
so temporary ar limited as not to be 
able to maintain, for any considerable 
time, a stream or body of water and 
having a well-defined and substan- 
tial existence.” Ramsey v. Ketcham, 
supra. (4) “‘Water running over land 
outside of and apart from any natural 
or artificial water course.” Nea v. 
Evansville, Mt. C. & N. Ry. Co., 129 
N.E. 315, 320, 191 Ind. 27. (5) “euch 
as arernot flowing or contained in a 
regular stream or water course. 
Whenever waters escape from a wa- 
ter course and are flowing over fields 
or lands where they are not accus- 
tomed to flow, the said waters be- 
come surface waters.” Standley v. 
Atchison, 'T. & S. FB. RR. Cos 970S.w. 
244, 247, 121 Mo.App. 537) (6) “Sur- 
face waters,” within Vernon St. Ann. 
Civ.Suppl. (1918) art 5011t, prohibit- 
ing diversion of surface waters, in- 
cludes flood waters of a creek or such 
waters as during rains flow through 
any gully, slough, ditch, or any well- 
defined natural drainage. Hagins v. 
Wilson, (Civ.App.) 262 S.W. .770 
[overr on other grounds 295 S.W. 922, 
116 Tex. 538]. (7) “Such as come 
from rains and snows, do not belong 
to any well-defined body of water or 
natural stream, but are confined part- 
ly to the surface and partly beneath 
the surface in swamps or sloughs 
where they lie stagnant and inac- 
tive.” Hartle v. Neighbauer, 172 N. 
W. 498, 499, 142 Minn. 438. (8) 
“<Surface water’ lies upon or spreads 
over the surface or percolates the 
soil, as in Swamps, and does not flow 
in a particular channel.” Case y, 
Hoffman, 54 N.W. 793, 795, 84 Wis. 
438, 20 L.R.A. 40, 86 Am.S.R. 937. 
(9) “Surface waters which may be- 
come vagrant and subject to outlaw- 
ry are waters accumulating and 
spreading in consequence of heavy 
rains and storms.” Miller v. Eastern 
Ry. & WumberCo., 146 (Ps 171,534 
Wash. 31, 35, 36 [cit Cyc]. (10) “Wa- 


course or channel, and not gathering into or forming 
any more definite body of water than a mere bog or 
marsh,?4 and are lost by being diffused over the 
ground through percolation, evaporation, or natural 


ter on the surface of the ground, the 
source of which is so temporary or 
limited as not to be able to maintain 
for any considerable time a stream 
or body of water having a well defined 
and substantial existence.” Miller 
v. Eastern Ry. & Lumber Co., supra. 
(11) “Those waters from rainfall, 
from melting snows, from springs, 
which seeping or percolating, or va- 
grantly wandering over the surface 
of the earth, finally, in obedience to 
natural law gather into well-defined 
channels, where their character as 
surface ‘waters at once ceases and 
the waters themselves take on the 
new character of the body of a defined 
stream.” Gray v. Reclamation Dist. 
Ne. 1500, 163 >. 1024, 1036, 174 Cal. 
622 [foll Proper v. Reclamation Dist. 
No. 1500, 163 P. 1037,'174 Cal. St6y 


[b] Waters standing on a marsh 
or held in partial suspense in the 
earth are, in legal effect, surface wa- 
ters. Curtiss ¥. Ayrault, 47 N.Y. 73. 


[c] Surface drainage.—The term 
“surface water” includes such water 
as is carried off by surface drainage. 
Bunderson vy. Burlington, etc., R. Co., 
61 N.W. 721, 43 Neb. 545; Morrissey 
v. Chicago, ete., RCO, 56 N.W. 946, 
38 Neb. 406. 


[d] Street improvements throw- 
ing water on property.—Water com- 
ing on plaintiffs’ property because of 
street and other improvements has 
been held ‘‘surface water.’’, Le Brun 
wi EER as es P. 825, 210 Cal. 308, 


fe] Water collecting in pond or 
basin without outlet, which in rainy 
seasons collects quantities of water, 
but at times by evaporation and per- 
colation becomes dry, is surface wa- 
ter. Brandenburg v. Zeigler, 39 S.E. 
790, 62 S.C. 18, 89 Am.S.R. 887, 55 L. 
R.A. 414. 


[f] Waters of swamp or swale are 
not necessarily surface waters. Mil- 
ler v. Eastern Ry. & Lumber Co., 146 
PB. 171, 34 “Wash'31: 


[ge] Waters held not surface wa- 
ters.—(1) Waters of a slough exist- 
ing over thirty five years with water 
remaining therein almost constantly 
and covering forty acres, which is a 
natural depression receiving surface 


waters of the tributary adjacent wa- 


tershed having no natural outlet, are 
not surface waters, although the ‘sup- 
ply thereof is exclusively from sur- 
face waters. Froemke v. Parker, 171 
N.W. 284, 41 N.D. 408. (2) Water 
standing in a wellhole, which is fed 
by a subterranean spring, is not “sur- 
face water” before it leaves the well, 
even if the well was fed by seepage 
of surface water, as it lost its char- 
acter as surface water when it reach- 


ed the well. Anderson y. Drake, 123 
NW Ooo ee Sri. se1i6, 527 TRANS 
250. (3) A creek flowing through a 


well-defined channel, with banks and 
bed fed by rains falling within its 
watershed outside of defendants’ 
land, and, through which water flows 
only after a rainfall, was not diffused 
surface water. Hoefs v. Short, (Civ. 
App.) 190 S.W. 802 [aff 273 S.W. 785, 
Iie Rex 501) 40) (AIRS 833i. (4) 
Land that can bé drained by digging 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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drainage.?® 


is surface water.?® 


Overflow or flood waters of a river, 
stream, or natural watercourse become surface wa- 
ters when they leave the main current never to re- 
turn and spread out over lower ground;?° but if they 
form a continuous body with the water flowing in 
the ordinary channel, the current widening to the 
full width of the water, or if they depart from the 
stream presently to return or to run into another 
stream or lake, it has been held that they are to be 
regarded as a part of the stream?’ 
face waters,?® although there is authority to the ef- 
fect that all overflow water from rivers and streams 
Surface waters cease to be such 
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and not as sur- 


when they empty into and become part of a natural 


a few surface ditches is not swamp 
land, and its flooding waters are not 
surface waters. Miller v. Eastern Ry. 
& Lumber Co., 146 P. 171, 84 Wash. 
By 


25. Sozanska v. Stratford, 153 A. 
164, 112 Conn. 563; Thompson v. New 
Haven Water Co., 86 A. 585, 86 Conn. 
597, 45 L.R.A.N.S. 457. 


26. U.S.—Sandstrum vv. 
Pac R. 'Co.,. 39 F.(2d). 165. 

Ill. Chicago, ete, R. Co. v. Reuter, 
79 N.E. 166, 223 Ill. 387. 


Ind.—Shelbyville & B. Turnpike Co. 
v. Green, 99 ind. 205;-Cairo, etc, R. 
Co. v. Stevens, 73 Ind. 278, 38 Am.R. 
139; Taylor v. Fickas, 64 Ind. 167, 31 
Am.R. 114; New York, etc., R. Co. v. 
Speelman, 40 N.E. 541, 12 Ind.App. 
372; Jacks v. Lollis, 37 N.E. 728, 10 
Ind.App. 700; Jean v. Pennsylvania 
Co., 36 N.E. 159, 9 Ind.App. 56. 

Kan.—Missouri Pac. R. Co. v. Keys, 
40 P. 275, 55 Kan. 205, 49 Am.S.R. 249. 

Mo.—Shane v. Kansas City, etc., R. 
Co:, 71 Mo. 237, 36 Am.R. 480. 

Mont.—Wine v. Northern Pac. Ry. 
Co., 136 P. 387, 48 Mont. 200, 49 L.R.A. 
N.S. 711, Ann.Cas.1915D 102 [cit 
Cyc]. 

Neb.—Anderson v. Chicago, B. & Q. 
BoD Go,, 2167, INI We bo 9502 Neb. 497 
[eit Cyc]; Murphy v. Chicago, B. & 
Q. 


Missouri 


RE Cool t6ete No Wral048s 101 Neb. 
Thay 

N.D.—Davenport Tp. v. 
Tp., 133 N.W. 56, 22 N.D. 152. 

Tex.—Mason v. Rockwall County 
Levee Improvement Dist. No. 1, (Tex. 
Civ.App.) 17 S.W.(2d) 841 [cit Cyc]. 

Wiash.—Cass v. Dicks, 44 P. 113, 14 
Wash. 75, 53 Am.S.R. 859. 

WeVa.—whl ly. ‘Ohio (River, <Co:, 
49 S.E. 378, 56 W.Va. 494, 68 L.R.A. 
138, 107 Am.S.R. 968, 3 Ann.Cas. 201. 


[a] Watercourse emptying into 
swale.—The disposal of waters of a 
watercourse emptying into a swale, 
and there spreading over considerable 
areas and losing identity as a stream, 
and mixing with surface water from 
other sources, is governed by the law 
applying to drainage of surface wa- 
ters, and no question of riparian 
rights in running streams is involved. 
Davenport Tp. v. Leonard Tp., 133 N. 
W. 56, 22 N.D. 152. 

[b] Water seeping through em- 
bankment or levee from a river is Sur- 
face water. Gray v. McWilliams, 32 
P. 976, 98 Cal. 157, 35 Am.S.R. 163, 
21 L.R.A. 593. 

27. See supra § 3. 

28g, U.S.—Cairo,-etc., R, Co. vy. Bre- 
voort, 62 F. 129, 25 L.R.A. 527, 


Ind.—Northern Indiana Land Co. v. 
Brown, 106 N.H. 706, 182 Ind. 438; 
New York, C. & St. L. R. Co. v. Ham- 
let Hay Co., 47 N.H. 1060, 49 N.E. 269, 
149 Ind. 344; Gobin v. Piety, 125 N. 
BE. 655, 72 Ind.App. 156; Watts v. Ev- 
ansville, Mt. C. & N. Ry. Co., (App.) 
120 N.E. 611; Cleveland, C., C. & St. 


Leonard 


L. Ry. Co. v. Woodbury Glass Co., 
(App.) 120 N.E. 426; Evansville, Mt. 
Cc. & N. Ry. Co. v. Scott, 114 N.E. 649, 
67 Ind.App. 121. 

Iowa.—Moore v. Chicago, etc., R. 
Co., 39 N.W. 390, 75 Iowa 263; Sullens 
v. Chicago, etc., R. Co., 38 N.W. 545, 
74 Iowa 659, 7 Am.S.R. 501. 


Kan.—Riddle v. Chicago, R. I. & P. 
Ry. Co., 128 P. 195, 88 Kan. 248. 


Mont.—Wine v. Northern Pac. Ry. 
Co., 136 P. 387, 48 Mont. 200, 49 L.R. 
A.N.S. 711, Ann.Cas.1915D 1102 [cit 
Cyc]; Fordham v. Northern Pac. R. 
Co., 76 P. 1040, 30 Mont. 421, 104 Am. 
S.R. 729, 66 L.R.A. 556. 

Neb.—Krueger v. Crystal Lake Co., 
197 N.W. 675, 111 Neb. 724; Buchan- 
an v. Seim, 177 N.W. 751, 104 Neb. 
444; Murphy v. Chicago, B. & Q. R. 
Co., 161 N.W. 1048, 101 Neb. 73; Brin- 
egar v. Copass, 109 N.W. 173, 77 Neb. 
241; Chicago, ete., R. Co. v. Emmert, 
eas 540, 53 Neb. 237, 68 Am.S.R. 

Ohio.—Crawford v. Rambo, 7 N.E. 
429, 44 Ohio St. 279. 

Okl.—Jefferson v. Hicks, 102 P. 79, 
23 Okl. 684, 24 L.R.A.N.S. 214 [mo- 
tion den 126 P. 739, 38 Okl. 407, 41 L. 
R.A.N.S. 1053]; Cole v. Missouri, K. 
&. OL. R.oCor, 94-P. 540, :20°OKI) 227,15 
L.R.A.N.S. 268. 

S.C.--Jones v. Seaboard Air Line 
R. Co., 45 S.H. 188, 67 S.C, 181. 

W.Va.—Uhl v. Ohio River R. Co., 
49 S.E. 378, 56 W.Va. 494, 107 Am.S.R. 
968, 68 U.R.AW 1388, 3 Ann. Cas, 201) 


Wis.—Blohowak v. Grochoski, 
N.W. 551, 119 Wis. 189, 


[a] Artificial drain constructed in 
bed of natural watercourse.—W here 
a tile drain was constructed in the 
bed of a natural stream, and overflow- 
ed at times of heavy rains, whether 
the overflow became surface water 
must be determined as if no drain had 
been constructed. ‘Cleveland, C., C. 
& St. L. Ry. Co. v. Woodbury Glass 
Co., (ind.App.) 120 N.E. 426. 


[b] Flood waters (1) are those 
which escape from a stream or other 
body of water and overflow the ad- 
jacent territory (Le Brun v. Richards, 
291 P. 825, 210 Cal. 308, 72 A.L.R. 336; 
Horton y. Goodenough, 194 P. 34, 184 
Cal. 451; Seufert v. Cook, 241 P. 418, 
74 Cal.App. 528), (2) and surface wa- 
ters, comprising rainwater moving 
across the country and not’ coming 
from any definite source, are clearly 
distinguished from “flood waters,” or 
waters Spreading out from overflow- 
ing streams having definite channels, 
and the changing of the waters ordi- 
narily flowing within the banks of 
well-defined channels (Seufert v. 
Cook, supra). 

29. Sigler v. Inter-River Drainage 
Dist., 279 Sow. 50, 311 Mo. 175 [rev 
(App.) 257 S.W. 487, 279 S.W. 60 (rev 
(App.) 257 S.W. 492)]; Anderson v. 
Inter-River Drainage and Levee Dist., 
274 S.W. 448, 309 Mo. 189; Adair 
Drainage Dist. v. Quincy, O. & K. C. 
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stream®° or lake,*? but they do not lose their charac- 
ter as such by reason of their flowing from the land 
on which they first make their appearance onto low- 
er land in obedience to the law of gravity,®? or by 
flowing into a natural basin from which they normal- 
ly disappear through evaporation or percolation,?? 
or merely because in a measure they are absorbed by, 
or soak into, the marshy or boggy land where col- 
lected;*4 nor do they become a watercourse by be- 
ing gathered into an artificial ditch and led away.*® 


Water dripping from eaves of building has been 
held not surface water within the meaning of the rule 
that one may discharge surface water on the proper- 


R. Co., 217 S.W. 70, 72, 280 Mo. 244; 
Inter-River Drainage Dist. 
204 S.W. 723, 275 Mo. 384; A 
Chicago & A. Ry. Co., 197 S.W. 244, 


271 Mo. 655; Abbott v. Kansas City, 
ete." R: /Col,v 83 Moe 2 be eb8> Amos rs 
581; McCormick v. Kansas City, etc., 


R. Co., 57 Mo. 433; Harris v. St. Louis 
San Francisco Ry. Co., (Mo.App.) 27 
S.W.(¢2d) 1072; Brown v. St. Louis & 
S. F. Ry. Co., 248 S.W. 12, 14, 212 Mo. 


App. 541; Wells v. Payne, (Mo.App.) 
235 S.W. 488; Lee v. Inter-River 
Drainage Dist., (Mo.App.) 226 S.W. 
280; Schalk v. Inter-River Drainage 


Dist., (Mo.App.) 226 S.W. 277; Goll 
v. Chicago & A. Ry. Co., (Mo.App.) 
198 S.W. 1183; Edwards v. Missouri, 
K. & T. R. Co., 71 S.W.. 366, 97 Mo. 
App. 103; Kenney v. Kansas City, 
ete., R. Co., 74 Mo.App. 301; Morton 
v. Hines, 192 P. 1016, 112 Wash. 612; 
Harvey v. Northern Pac. Ry. Co., 116 
P. 464, 63 Wash. 669. 


30. Cal.—Proper v. Reclamation 
Dist. No, 1500,,.163° P*. 10372174 Gar 
816: Gray v. Reclamation Dist. No. 
1500, 163 P. 1024, 174 Cal. 622. 


Kan.—Rait v. Furrow, 85 P. 934, 74 
Kan. 101, 6 L.R.A.N.S, 157, 10 Ann. 
Cas. 1044. 


Minn.—In re Judicial Ditch No. 9 
of Nobles County, 188 N.W. 321, 152 
Minn. 544. 


Mo.—Jones v. Hannovan, 55 Mo. 
462; Reaugh v. Atchison, T. & S. BF 
Ry. Co., (App.) 218 S.W. 947. 


N.J.—Sparks Mfg. Co. v. Newton, 
41 A. 385, 57 N.J.Eq. 367 [rev on other 
grounds 45 A. 596, 60 N.J.Eq. 399]. 


Or.—Price v. Oregon R. Co., 83 P. 
843, 47 Or. 350. 


Utah.—Jordan v. Mt. Pleasant, 49 
P. 746, 15 Utah 449. 


W.Va.—Uhl v. Ohio River R. Co., 
49 S.H. 378, 56 W.Va. 494, 68 L.R.A. 
138, 107 Am.S.R. 968, 3 Ann.Cas. 201. 


31. Hebron Gravel Road Co. vy. 
Harvey, 90 Ind. 192, 46 Am.R. 199; 
Schaefer v. Marthaler, 26 N.W. 726, 
34 Minn. 487, 57 Am.R. 73; Davis v. 
Fry, 78 P. 180, 14 Okl. 340, 69 L.R.A. 
460, 2 Ann.Cas. 193. 


[a] Ponds or sloughs fed or main- 
tained by surface waters do not 
necessarily retain their character as 
such and become subject to drainage, 
but whether they have become per- 
manent: bodies of water depends on 
the character of the reservoirs, the 
nature of the outlets, and the length 
of time they have resisted the tend- 
ency to evaporate. Krupke v. Stock- 
ard, 115 N.W. 175, 103 Minn. 349. 


32. LeBrun v. Richards, 291 Pp. 
825, 210 Cal. 308, 72 A.L.R. 336. 


33. Thompson v. Andrews, 165 N. 
Wie 9339) SED: 47,7. 


34 Hartle v. Neighbauer, 172 N.W. 
498, 142 Minn. 438. 


35. Case v. Hoffman, 72 N.W. 390, 
oils 945, 100 Wis. 314, 44 L.R.A. 
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ty of an adjoining owner.*® 


[§ 287] B. Rights, Duties, and 
In General. 


appropriated.*°® 
City or other public body, not the 


inant estate, has no right to appeal to the courts for 
judicial protection of any claim to the flowage of 
public 


water not constituting a 


stream.*! 
Polluted water. 


36. Shea v. Gavitt, 94 A. 360, 89 
Conn. 359, L.R.A. 1916A 689. 

Rain water and eavesdrip see infra 
§ 310. 

Artificial drainage of upper estate 
see infra §§ 298-305. 

37. Applicability to surface waters 
of doctrine of prior appropriation see 
infra § 412. 

Liability of municipal corporation 
for cbhstructing, diverting, or increas- 
ing flow of surface waters see Mu- 
nicipal Corporations §§ 1903-1906. 

Town as subject to same rights 
and liabilities as individual in dis- 
posal of surface water see Towns § 
172 note 20 [d]. 

38. Southern Ry. Co. v. Lewis, 51 
So. 746, 165 Ala. 555, 138 Am.S.R. 77; 
Terry v. Heppner, (S.D.) 239 N.W. 
YaSey 

29. Terry v. Heppner, supra; Bris- 
coe v. Drought, 11 Ir.C.L. 250. 

40. Iowa.—Pohlman v. Chicago, 
etc., R. Co., 107_N.W. 1025, 131 Iowa 
SOy WG pls ty ASNoS., 146, 

Mass.—Ashley v. Wolcott, 11 Cush, 
192. 

Minn.—Schaefer v. Marthaler, 26 N. 
W. 726, 34 Minn. 487, 57 Am.R. 73. 

Neb.—Muhleisen v. Krueger, 232 N. 
W. 735, 120 Neb. 380; Town v. Mis- 
souri Pac. R. Co., 70 N.W. 402, 50 Neb. 
768. 

N.H.—Swett v. Cutts, 50 N.H. 439, 
9 Am.R. 276. 

N.Y.—Barkley v. Wilcox, 86 N.Y. 
140, 40 Am.R. 519 [aff 19 Hun 320, 9 N. 
Y.Wkly.Dig. 298]; Curtiss v. Ayrault, 
47 N.Y. 73; Pixley v. Clark, 35 N.Y. 
520, 91 Am.D. 72; Brown v. Bowen, 
20 N.Y. 519, 86 Am.D. 406; Goodale 
vy. Tuttle, 29 N.Y. 459; Waffle v. New 
York Cent. R. Co., 58 Barb. 413 [aff 
53 N.Y. 11, 13 Am.R. 467]. 

Ohio.—Frazier v. Brown, 12 Ohio St. 
294, 

R.I.—Buffum v. Harris, 5 R.I. 243. 


SD.—Terry v. Heppner, 239. N.W. 
759; Benson v. Cook, 201 N.W. 526, 
4t S.D.601- 

Tex.—Republic Production Co. v. 
Collins, (Civ.App.) 41 S.W.(2d) 100 
[quot Cyc]; Hoefs v. Short, (Civ. 
App.) 178 S.W. 11. 

Eng.—Broadbent v. Ramsbotham, 
11 Exch. 602, 156 Reprint 971. 


[a] Mexican civil law.—Generally, 
under Mexican civil law, rain water 
is the surface owner’s property. Mil- 
ler v. Letzerich, (Tex.) 49 S.W.(2d) 
404 [aff (Civ.App.) 292 S.W. 560]. 

[b] Where valuable dam bnilt.— 


Riparian rights not attaching to sur- 
face waters,?® the lower proprietor has no right to 
have surface water flow to his land from the upper 
or higher land,*® and a landowner has the right to 
colleet and appropriate to his own use all surface 
water upon his property without lability to other 
owners upon whose property it would flow if not so 


If water in a swale is surface 


. WATERS 


haan 


water and the same becomes offensive from substane- 


Liabilities? 7—1. 


land.*? 


Law Rule. 


an easement to 
owner of a dom- 


or navigable 


es or liquids on a person’s land, it has been held to 
be his duty to prevent it from flowing on another’s 


[§ 288] 2. Natural Flow or Drainage and Ob- 
struction Thereoft?—a. Rural Property—(1) Civil- 
The rule of the civil law, which has been 
adopted in a number of jurisdictions except as to ur- 
ban property,#4 is that, as between the owners of 
higher and lower ground, the upper proprietor has 


have surface water flow naturally 


from his land onto the land of the lower proprietor, 
which is subject to a corresponding servitude, and 
hence the lower proprietor has not the right to ob-. 
struct its flow and cast the water back upon the land 


above,*® the same rule applying as that relating to 


Where lower landowners on'‘a coulee 
made no protest or in any manner at- 
tempted to prevent an upper owner 
from constructing a dam in 1913 and 
obstructing the flow of water until 
after the dam had been rebuilt in 
1917, and about fifteen thousand dol- 
Jars expended thereon, a strong case 
is necessary to entitle a lower owner 
to compel removal of such dam. 
Benson y. Cook, 201 N.W. 526, 47 S. 
Din 611: 


41. Walther v. City of Cape 
Girardeau, 149 S.W.:36, 166 Mo.App. 
467. 

42. Adams vy. Clover Hill Farms, 
167 P. 1015, 86 Or. 140. 


43. Cross references: 


Liability of municipality for ob- 
structing or diverting surface wa- 
ters see Municipal Corporations §§ 
1903-1906. 

Obstruction of water as nuisance see 
Nuisances § 299. 

Prescriptive right to obstruct sur- 
face water see infra § 310. 


Right to obstruct: 


Artificial drainage of surface wa- 
ters see infra § 305. 


Flood waters see supra § 27. 
44. See infra § 292. 


45. | Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Nance, 113 So. 50, 216 Ala. 
237; McCary v. McLandon, 70 So. 
(15, 195 Ala. 497% Southern R: Co: wv. 
Lewis, 51 So. 746, 165 Ala. 555, 138 
Am.S.R. 77; Central of Georgia R. 
Co. v.. Keyton, 41 So; 918, 148 Ala. 
675; City of Mobile v. Lartigue, 127 
So. 257, 23 Ala.App. 479. 


Cal.—Le Brun v. Richards, 291 P. 
825, 210 Cal. 308, 72 A.L.R. 336; Wein- 
berg Co. v. Bixby, 196 P. 25, 185 Cal. 
87; Horton v. Goodenough, 194 P. 
34, 184 Cal. 451; Piper v. Hawley, 175 
Re She enor Cal. 0. Helier vie Krull 
La waa bs 0 wal 6 OmCal 44h Shar ov. 
Town of Sebastopol, 115 P. 2138, 159 
Cal. 623; Sanguinetti v. Pock, 69 P. 
98, 136 Cal. 466, 89 Am.S.R. 169; Cush- 
Ine wWawhines vo ie) 572, 24 Wale 663": 
Gray v. McWilliams, 32 P. 976, 98 Cal. 
15%, <3 );Am. SiR. 6168, 20. Tair, As 0593) 
McDaniel vy. Cummings, 23 P. 795, 83 
Cal. 515, 8 LRA. 575; Drew v. Cole, 
32 P. 229, 97 Cal. xvii; Montgomery 
v. Locke, 11 P. 874 [rev, on other 
grounds 13 P./401, 72 Cal. 75]; West 
v. Girard, 4 P. 565, 65 Cal. xx; Ogburn 
v. Connor, 46 Cal..346, 13 Am.R.; 218: 
Jaxon v. Clapp, 187 P. 69, 45 Cal.App. 
214; La Fetra v. Richardson, 186 P. 
396, 44 Cal.App. 302; Kallenberg v. 
eng, 179 Peae130; oo pCalApp!” 73d: 
Peck v. Peterson, 115 P. 327, 15 Cal. 


the obstruction or diversion of waters of a perennial 


App. 543; Cederburg v. Dutra, 86 P. 
838, 3 Cal.-App. 572. 

Ga.—Hendrix v. McHachern, 139 S. 
E. 9, 164 Ga. 457; Edgar v. Walker, 
32 S.E. 582, 106 Ga. 454; Farkas v. 
Towns, 29: S.B.' 700, 103 Ga. 150% 68 
Am.S.R. 88. 


Tii—Druce v. Blanchard, 170 N.E. 
260, 338 Ill. 211; Minnie Creek Drain- 
age Dist. v. Streeter, 158 N.E. 383, 327 
Ill. 236; Mauvaisterre Drainage & 
Levee Dist. v. Wabash Ry. Co., 132 N. 
Hi. 559), $299 0 111. 2992 2 2-sAC TR, Oa 
Pinkstaff v. Steffy, 75 N.E. 163, 216 
Ill. 406: Gormley v. Sanford, 52 Ill. 
158; Gillham v. Madison County R. 
Co., 49 Til. 484, 95 Am.D. 627; Dicker- 
son v. Goodrich, 190 Ill.App. 505; 
Helm v. Richmond, 72 Ill.App. 516; 
Patneaud v. Claire, 32 Ill.App. 554. 
See also Kasten v. Brinkman, 206 Ill. 
App. 307; Hoehn vy. Hast Side Levee 
& Sanitary Dist., 203 Ill.App. 48; 
Lacey v. Lacey, 199 Ill.App. 208. 


Ky.—Dugan y. Long, 28 S.W.(2d) 
765, 234 Ky. 511; Franz v. Jacobs, 210 
S.W. 168, 183 Ky. 647; City of Ludlow 
v. Broderick, 203 S.W. 1082, 181 Ky. 
123; Moody v. Fremd, 197 S:W. 483, 
177. Ky. 5; Johnson v. Marcum, 153 
S.W. 959, 152 Ky. 629; Madisonville, 
etc, RCo: vCaites 127 Siw, Seon 
Ky. 257, 137 Am.S.R. 379; Livezey v. 
pop 29 S.W. 25, 96 Ky. 441,16 Ky. 


La.—Caldwell v. Gore, 148 So. 387, 
175 La. 501 [answer conformed to 
(App.) 144 So. 151] (also stating the 
common-law rule); Broussard v. Cor- 
mier, 98 So. 408, 154 La. 877; Foley v. 
Godchaux, 19 So. 247, 48 La.Ann. 466; 
Bowman v. New Orleans, 27 La.Ann. 
501; Hooper v. Wilkinson, 15 La.Ann. 
497, 77 Am.D. 194; Delahoussaye v. 
Judice, 13 La.Ann. 587, 71 Am.D. 521: 
Hays v. Hays, 19 La. 351; Lattimore 
v. Davis, 14 La. 161, 33 Am.D. 581; 
Martin vy. Jett, 12 La. 501, 32 Am.D. 
120; Orleans Nav. Co. v. New Orleans, 
2 Mart. 214. 


Md.—Baltimore, etc, R. 
Hackett, 39 A. 510, 87 Md. 224. 


Mich.—Crane v. Valley Land Co., 
169 N.W. 18, 203 Mich. 353; Feldkamp 
v. IXrnst, 143 N.W. 887, 177 Mich. 550; 
Trenton v. Rucker, 127 N.W. 39, 162 
Mich. 19, 84 L.R.A.N.S. 569; Laun- 
stein v. Launstein, 114 N.W. 3838, 150 
Mich. 524, 121 Am.S.R. 685; Tower v. 
Somerset Tp., 106 N.W. 874, 143 Mich. 
195; Finkbinder v. Ernst, 85 “N.W. 
1127, 126 Mich. 565; Leidlein v. Meyer, 
55 N.W. 367, 95 Mich. 586; Horton v: 
Sullivan, 56 N.W. 552, 97 Mich. 282: 
Boyd v. Conklin, 20 N.W. 595,54 Mich. 
583, 52 Am.R. 831. 


N.C.—Holton y. Northwestern Oil 
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Co., 161 S.BH. 391, 201 N.C. 744; Win- 
chester v. Byers, 145 S.E. 774, 196 N. 
C. 383; Williams v. Lake Drummond 
Water, etc, Co., 41 S.E. 1030, 130 N. 
C46; | Porter ve purhnam, v4 NC: 
767; Overton v. Sawyer, 46 N.C. 308, 
62:-Am.D. 170. 


Ohio.—Tootle vy. Clifton, 22 Ohio St. 
247, 10 Am.R. 732; Butler v. Peck, 16 
Ohio St. 334, 88 Am.D. 452; McKier- 
nann v. Grimm, 165 N.E. 310, 31 Ohio 
App: 213 Cincinnati, ete.,, Ri, Co...\v. 
Ahr, 13 Ohio Dec. (Reprint) 1035, 2 
Cine-Super. 504; Sheldon v. Cole, 3 
Ohio S.&C.P. 473, 2 Ohio N.P. 307. 


Pa.—Mirkil v. Morgan, 19 A. 628, 
134 Pa. 144: Sentner v. Tees, 18 A. 
1114, 132 Pa. 216; Hays v. Hinkleman, 
68 Pa. 324; Martin v. Riddle, 26 Pa. 
415 note; Kauffman v. Griesemer, 26 
Pa. 407, 67 Am.D. 437; Bellas v. Par- 
doe, 15 A. 662, 2 Mon. 351; Sowers 
v. Lowe, 9 A. 44, 5 Pa.Cas. 268; Markle 
Vv." othe, 156 A. 585, 102 Pa.Super. 


90;*Matlack v. Callahan, 25 Pa.Super. 
454; Swarthmore Borough v. Ridley 
Tp, 24 Pa. Dist: 50: 


S.D.—Thompson v. Andrews, 165 N. 
Wisi, POO ood). 04 Tit 


Tenn.—Davis v. Louisville & N. R. 


Co., 244 S.W. 483, 147 Temn. 1; Louis- 
ville & N. R. Co. v. Maxwell, 148 S. 
W. 692, 126 Tenn. 323. 


Vt.—Beard v. Murphy, 37 Vt. 99, 86 
Am.D. 693. 

[a] “‘Natural’ as applied to the 
course taken by the run-off of surface 
water does not mean ‘original;’ 
[and] it has no necessary relation to 
the contour of the terrain or to the 
course taken by the flow prior to any 
alteration of either by the works of 
man or by changes due to the opera- 
tion of the forces of nature, 
and as the changes in the ground are 
inevitable and legitimate, and there- 
fore natural, the new channels, 
through which, under natural laws, 
the surface waters are discharged, 
must also be regarded as natural.’ 
Le Brun v. Richards, 291 P. 825, 829, 
210 Cal. 308, 72 A.L.R. 336. Defined 
generally see Natural § 1. 


{[b] What law governs.—In a suit 
by Louisiana proprietors of an estate 
in Arkansas against a Louisiana pro- 
prietor for an act done in Louisiana, 
the Louisiana court will apply the 
Louisiana law. Caldwell vy. Gore, 143 
So. 387, 175 La. 501 [answer conform- 
ed to (App.) 144 So. 151]. 


[ce] Land in two different states.— 
It has been held that a lower estate 
in Louisiana owes servitude to an up- 
per estate in Arkansas to receive all 
the natural drainage thereof, although 
a modified common-law rule obtains 
in Arkansas. , Caldwell v. Gore, 143 
So. 387, 175 La. 501 [answer conform- 
ed to (App.) 144 So. 151]. 


[d] Abatement.—(1) Where water 
had flowed in the same channel] from 
an upper adjoining estate to a lower 
estate for many years without objec- 
tion, it could not be held to be a pri- 
vate nuisance, subject to abatement 
at the will of the lower owner, and he 
must seek redress from the courts. 
Moody v. Fremd, 197 S.W. 433, 177 
Ky. 5. (2) Where a lower landowner 
cuts off the natural drainage by means 
of an embankment, it has been held 
that the upper owner may go on the 
land and remove such embankment. 
Overton v. Sawyer, 46 N.C. 308, 62 
Am.D. 170. Summary abatement of 
nuisances generally see Nuisances §§ 
357-365. 

{e] Filling in cuts, sag holes, and 
washes.—It has been held that the 
lower proprietor has a right, in the 
interests of good husbandry, to fill in 
cuts, sag” holes, and washes, provided 
no more is done than is necessary and 
desirable for the proper cultivation 
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‘and tillage of the soil. 


WATERS 


Horton v. 
Sullivan, 56 N.W. 552, 97 Mich. 282. 


{f] Filling channel or building 
embankment on land, causing water 
to overflow on upper lands, has been 
held to give the upper proprietor a 
cause of action. Sloss-Shefeld Steel 


& Iron Co. v. Nance, 113 So. 50, 216 
Ala. 237. 
[g] Pollution.—The burden on the 


servient tenement by flow of surface 
water arising on the dominant tene- 
ment may not be increased by an act 
of a dominant tenant by polluting it 
(Village of Sand Lake v. Allen, 151 N. 
W. 705, 185 Mich. 1), and while ordi- 
narily the lower proprietor may not 
obstruct the flow of surface water, he 
has the right to prevent filthy water 
from coming on his land and flowing 
into his well (Beard v. Murphy, 37 
Vt. 99, 86 Am.D. 693). 

{h] Just compensation for prop- 
erty taken by eminent domain.—The 
rule that a lower owner of land can- 
not obstruct the passage of surface 
water or create embankments and cast 
such water upon the upper estate 
PEevaus. without reference to Const. 

§ 242, providing for just compensation 
on private property taken by eminent 
domain for a public use. Johnson v. 
Marcum, 153 S.W. 959, 152 Ky. 629. 

[iJ] In Kansas (1) while the com- 
mon-law rule was originally adopted 
and followed (State v. Zerbe; 124 P. 
Aan 87 Kan. 300; Paola v. Garman, 

103 P. 838, 80 Kan. 702; Darlington v. 
Cloud County, 88. BP: 529, 75 Kan. 810; 
Bryant v. Merritt, 80 P. 600, 71 Kan. 
272; Singleton v. Atchison, ete., R. 
Co., 72 P. 786, 67 Kan. 284; Missouri, 
Pac. R. Co. v. Keys, 40 P. 275, 55 Kan. 
205, 49 Am.S.R. 249; Chicago, K. & 
Nem CO. Ves COCK oo) mi OOlLGn pile Kaun. 
7387), (2) such rule has been abolished 
and the civil-law rule substituted 
therefor by Gen. St. (1915) § 4050, 
amended by L. (1917) ¢ 176 § 1 (Mar- 
tin v..Lown, 208 P. 565, 111 Kan. 752), 
(3) except with respect to land lying 
within the limits of an incorporated 
city (see infra § 292). 


[j] Im Texas (1) originally the 
common-law rule was adopted as gov- 
erning the respective rights and: lia- 
bilities of owners of land as to sur- 
face water (Barnett v. Matagorda 
Rice & Irrigation Co., 83 S.W. 801, 98 
Tex. 355; Old River Co. v. Barber, 
(Civ.App.) 210 S.W. 758 [company 
owning irrigation canal is liable only 
if it does something in the construc- 
tion or operation of its canal that 
amounted to an undue exercise of its 
dominion]; Walenta v. Wolter, (Civ. 
App.) 186 S.W. 873; Wellborn v. Well- 
born, (Civ.App.) 185 S.W. 1041; Wil- 
born v. Terry, (Civ.App.) 161 S.W. 33 
[holding that a landowner who erect- 
ed a dam, thus collecting surface wa- 
ters from surrounding lands in a lake 
upon his own property and retaining 
them so that they were thrown back 
on the land of higher proprietors, is 
liable for the injury]; Simon v. Nance, 
(Civ.App.) 142 S.W. 661; Batla v. 
Goodell, 115 S.W. 622, 53 Tex.Civ.App. 
178; Gramann vy. Hicholtz, 81 S.W. 756, 
36 Tex.Civ.Anp. 309; Gembler vy. Ech- 
terhoff, (Civ.App.) 57 S.W. 318); (2) 
but the adoption of this rule has been 
held not to affect the surface water 
rights of coterminous owners under 
grants made by public authorities 
while the Mexican civil law was in 
force (Miller v. Letzerich, 49 S.W.(2da) 
404 [aff (Civ.App.) 292 S.W. 560]) (3) 
under which the lower lands must re- 
ceive surface waters which, flowing 
from coterminous higher lands, reach 
the boundary of the servient estate 
undirected by human hands (Miller 
v. Letzerich, supra), (4) this right of 
the upper owner being a servitude on 
the lower estate (Miller v. Letzerich, 
supra) (5) and governed by the law 
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respecting realty (Miller v. Letzerich, 
supra). (6) However, by an act of 
the legislature (Gen. lL. First Called 
Sess. c 7 p 17), the civil-law rule was 
adopted (Kahn y. Bauch Leather Co., 
(Civ.App.) 17 S.W.(2d) 187; Higgins 
v. Spear, (Civ.App.) 283 S.W. 584 [aff 
15 S.W.(2d) 1010, 118 Tex. 310]; Hes- 
ter v. McAdams, (Civ.App.) 203 S.W. 
121; Bevers v. Hughes, (Civ.App.) 195 
S.W. 651; Walenta vy. Wolter, (Civ. 
App.) 186 S.W. 873), (7) and this stat- 
ute forbidding the diversion or im- 
pounding of surface waters so as to 
damage another’s land by overflow 
has been held applicable both to con- 
structions made before and after 
its enactment (International-Great 
Northern R. Co. v. Reagan, 49 S.-W. 
(2d) 414 [aff (Civ.App.) 36 S.W.(2d) 
564]), (8) and has been held merely 
declaratory of the common-law rights 
and liabilities of riparian owners 
(Hagins v. Wilson, (Civ.App.) 262 S. 
W. 770 f[overr on other grounds 295 
S.W. 922, 116 Tex. 538]); (9) and al- 
though it was said that, in so far as 
the act may, by its language, apply to 
structures lawfully erected prior to, 
and in existence at, the time it went 
into effect, if it be susceptible of that 
construction at all, it would be viola- 
tive of that provision of the consti- 
tution inhibiting the passage of retro- 
active laws (North Texas Compress & 
Warehouse Co. v. Howard, (Civ.App.) 
267 S.W. 1026), (10) the statute was 
held constitutional (International- 
Great Northern R. Co. v. Reagan, su- 
pra; Miller v. Letzerich, 49 S.W.(2d) 
404 [aff (Civ.App.) 292 S:W. 560]), 
(11) since, as to ditches and levees 
already constructed, it acted only on 
prospective acts of the owners in the 
continuing use thereof in such man- 
ner as to result in damage and injury 


to neighbors (International-Great 
Northern R. Co. v. Reagan, supra; 
Miller v. lLetzerich, supra). (12) 


While it has been held that this stat- 
ute, not having been carried into the 
revised civil statutes of 1925, stood 
repealed by the final title of such stat- 
utes (Mason v. Rockwall County Le- 
vee Improvement Dist. No. 1 (Civ. 
App.) 17 S.W.(2d) 841), (13) and that 
the common-law rule was thereafter 
in force (Mason v. Rockwall County 
Levee Improvement Dist. No. 1, su- 
pra; Jefferson County Drainage Dist. 
No. 6 v. MeFaddin, (Civ. App.) 291 S. 
W. 322 [aff 4 S.W.(2d) 33]), (14) ina 
later case it was held that the legis- 
lature manifested an intent to con- 
tinue the protection afforded by the 
act of 1915 by enacting the act of 
1917 and including part thereof in the 
1925 revision (Thomas y. Bunch, (Civ. 
App.) 41 S.W.(2d) 359 [aff 49 S.W.(2d) 
421] [Rev. St. (1925) art 7589]). (15) 
While, under the statute, it has been 
held that an embankment cannot be 
abated or damages recovered for the 
diversion of water which occurred be- 
fore the statute went into effect 
(Bunch vy. Thomas, (Civ.App.) 290 S. 
W. 569), (16) damage caused by the 
enlargement of an embankment im- 
pounding water after the enactment 
of the statute may be recovered 
(Bunch y. Thomas, supra); (17) and 
an owner, to protect his land, cannot 
divert surface waters by the construc- 
tion of an embankment damaging an 
adjoining owner (Bunch y. Thomas, 
supra), (18) and if he does obstruct 
the natural flow of surface water, he 
is liable therefor (Wilson v. Hagins, 
(Commn.App.) 50 S.W.(2d) 797 [aff 
(Civ. App.) 25 S.W.(2d) 916]; Hig- 
gins v. Spear, (Civ.App.) 283 S.W. 584 
[aft 15 S.W.(2d) 1010, 118 Tex. 310]), 
(19) although the er ection of a build- 
ing, or an excavation therefor, di- 
verting slightly the water falling on 
the land to be used in connection with 
the building, does not constitute di- 
version of the natural flow of surface 
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stream,*® and damages may be recovered for the ar- 
tificial obstruction of drainage of an adjacent es- 
tate,*’ in the absence of a prescriptive right to ob- 
struet such water.*% The proprietor of the higher 
or dominant estate can be deprived of this right of 
surface drainage only by his own grant or license, ac- 
tual or imphed, or by condemnation for public use.*® 
The fact that there is no natural outlet from the ser- 
vient tenement has been held not to relieve it from 
receiving water falling on the dominant tenement ;°° 
nor does the fact that the lower proprietor may have 
a cause of action against third persons for diverting 
water to his land relieve him from lability for ob- 
structing such flow and casting it on the land of an 
innocent upper proprietor.*! The owner of lower 
land may build a wall to control the water on his 
own premises, provided, however, he does not so 
build it as to dam or back the flow of water on the 
upper land to the injury of its owner;°? and one 
owning land with knowledge of conditions thereon 


causing overflow on an upper estate should change - 


such conditions so as to allow the water to flow nat- 
urally.°* Of course, a property owner cannot recov- 
er damages for the flooding of his property where it 
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due to any act or omission on the part of defend- 
ant.°° 

Villages without sewer system. The rules of law 
applicable to the care of surface water in rural dis- 
tricts®® apply to villages without a sewer system.*? 


Permanent structure. With regard to the lmi- 
tations of an action to recover damages caused by a 
permanent structure and authorizing a single recoy- 
ery only,®® a permanent structure obstructing the 
flow of surface water is one which may not be readi- 
ly remedied, removed, or abated at a reasonable ex- 
pense, or one of a durable character evidently in- 
tended to last indefinitely, costing as much to alter 
as to build it in the first instance.°® 


[§ 289] (2) Common-Law or Common-Enemy 
Rule.°° The common-law or common-enemy ;xrule 
has been adopted in other jurisdictions which” 
is that surface water is a common enemy which every 
proprietor may fight as he deems best, regardless of 
its effect on other proprietors, and that accordingly 
the lower proprietor may take any measures neces- 
sary for the protection or improvement of his prop- 
erty, although the result is to throw the water back 


was caused by his own wrong, °4 or where it is not | upon the land of an adjoining proprietor,*! provid- 


water as prohibited by the statute 
(Shamburger v. Scheurrer, (Civ.App.) 
198 S.W. 1069). (20) So, too, land- 
owners cannot alter an embankment 
or cut through or dynamite a dam on 
adjoining land to relieve occasional 
accumulations of surface water. 
Thomas v. Bunch, (Civ.App.) 41 S.W. 
(2d) 359 [aff 49 S.W.(2d) 421]. (21) 
However, under the statute the lower 
estate need not receive surface wa- 
ters from upper lands, except in their 
natural condition, untouched by hu- 
mnan hands (Bunch v. Thomas, 49 S. 
W.(2d) 421 [aff (Civ.App.) 41 S.W. 
(2d) 3591), (22) as land is subject to 
no servitude to receive water, the nat- 


urai flow of which is diverted thereto, 


(Higgins v. Spear, 15 S.W.(2d) 1010, 
118 Tex. 310 [aff (Civ.App.) 283 S.W. 
5841); (23) and the statute has been 
held not to prohibit landowners from 
maintaining a dam or embankment to 
protect lands from floods and accumu- 
lated waters arising from, and caused 


by, the acts or constructions of third 
persons Higgins v. Spear, supra; 
Bunch v. Thomas, supra), (24) nor to 


prohibit the enlargement of a dam so 
far as reasonably necessary to pro- 
tect lands from such acts or con- 
structions (Bunch v. Thomas, supra), 
(25) and such persons are not ren- 
“ dered liable thereby for damage to the 
property of other persons (Higgins 
v. Spear, supra). 

46. Mobile & O. R. Co. v. Red 
Feather Coal Co., 119 So. 606, 218 Ala. 
582. 

47. Vidrine v. Guillory, 3 La.App. 
462. 

Measure and amount of damages 
See infra § 323. 

48. See infra § 310. 

49.° McCary v. McLandon, 
785, 195 “Adas 497. 


Easoment of drainage by grant or 
prescription see infra §§ 306, 307. 


70 So. 


50. Beechley v. Harms, 163 N.E. 
387, oo2 All. 185. 

51. Le Brun vy. Richards, 291 P. 
S25, 2100Cal.s 308, 12) eA. LR, i336. 


52. Hendrix v. McEachern, 139 S.E. 
9,164 Ga. 457. 
53. Sloss-Sheffield Steel & Iron Co. 


v. Nance, 113 So. 
Louisiana Irrigation & Mill 
Sixth Ward Drainage Dist., 
623, 158 La. 701. 

[a] Expense of changing condi- 
tions.—Where the lower proprietor of 
two adjoining estates constructs an 
irrigation ditch on his land interfer- 
ing with natural drainage of the up- 
per estate, the cost of siphons or con- 
duits under the ditch to allow the 
drainage to pursue its natural course 
must be borne by the owner of the 
lower estate. Louisiana Irrigation & 
Mill Co. v. Sixth Ward Drainage Dist., 
104 So. 623, 158 La. 701. 

Persons liable see infra § 312. 

54 Jones v. Louisville & N. R. Co., 
25 S..Wi. (2d) 31, 233 Ky. 152. 

55. Richard v. Baldwin Lumber 
Co., 77 So. 645, 142 La. 829. 


56. See supra text and notes 44-54. 


57. Village of Trenton v. Rucker, 
127 N.W. 39, 162 Mich. 19, 34 L. RJA. 
N.S. 569. 

Rules applicable to urban property 
see infra § 292. 


50; 216s Ala 2376 
CO. Vs 
104 So. 


eee See Limitations of Actions § 
bi 
59. Dugan v. Long, 28 S.W.(2d) 


765, 234 Iey. Esa 
60. Cross references: 

Liability of municipality for ob- 
structing or diverting surface wa- 
ters see Municipal Corporations §§ 
1903-1906. 

Obstruction of water as nuisance see 
Nuisances § 299. 


Right to obstruct: 


Artificial drainage of surface wa- 
ters see infra § 305 


Flood waters see supra § 27. 


61. U.S.—Walker v. New Mexico, 
SUCH EVE CO, Minis. Ot.preodeey Leb WES. 
593, 41 L.Ed. 8387; Sandstrum v. Mis- 
souri? Pace Ri Oo. (39) BG2d)s 165: 


Ariz.— Gibson v. Duncan, 152 P. 
866, Wt, Ariz., 329; City, of Tucson V. 
Dunseath, 139 P. 177,15 Ariz. 355. 


Conn.—Tide Water Oil Sales Corpo- 
ration v. Shimelman, 158 A. 229, 114 
Gonu 182, 81 A.L.R. 256; Rutkoski v 
Zalaski, 96 A. 865, 90 Conn. 108: 


Chadeayne v. Robinson, 11 A. 592, 55 
Conns 345, 3° Am.S.Ri-55. 


D.C.—Pearce v. Scott, 58 App.D.C. 
257, 29 F.(2d) 630; Frisbie v. Cowen, 
18 App.D.C.. 381. 


Ind.—Watts v. Evansville, Mt. C. & 
N. Ry: Co4,129 N.BE. 315, 191 Indie2ge 
Cleveland, C., C. & St. L. Ry. Co. v. 
Smith, 97 N.E. ; : 
Benthall v. Seifert, 77 Ind. 302; Cairo, 
QECT ME nae OngeVe Stevens, 73 Ind. 278, 
38 Am.R. 139; Ramsey Vv. Ketcham, 
127 N.E. 204, 73 Ind.App. 200; Evans- 
ville, Mt. C. & N. Ry. Co. v. Scott, 114 
N.E. 649, 67 Ind.App. 121; Vandalia 
R. Co. v. Yeager, 110 N.E. 230, 60 Ind. 
App. 118; Gaskill v. Barnett, 101 N.E. 
40, 52 Ind.App. 654; Hart v. Sigman, 
69 N.E. 262, 32 Ind.App. 227; Jacks v. 
Lollis, 37 N.E. 728, 10 Ind. App. EOC 
Jean v. Pennsylvania Co., 36 N.EB. 
159, 9 Ind.App. 56. 


Me.—Greeley v. Maine Cent. R. Co., 
Pee 200; Bangor v. Lansil, 51 Me. 


Mass.—Belcastro v. Norris, 158 N. 
E. 535, 261 Mass. 174; Field v. Gowdy, 
85 N.E. 884, 199 Mass. 568,019) bRRAS 
N.S. 236; Smith Vv. Langewald, 4 N.E. 
571, 140 Mass. 205; Bates v. Smith, 
100 Mass. 181; Curtis v. Eastern R. 
Co., 14 Allen 555 Gannon v. Hargadon, 
10 "Allen 106, 87 Am.D. 625; Dickin- 
son vy. Worcester, 7 Allen 19; Parks 
v. Newburyport, 10 Gray 28; Luther 
v. Winnisimmet Co., 9 Cush. 171. 


Mo.—Johnson vy. Inter-River Drain- 
age Dist., 279 S.W. 60 [rev (App.) 
257 S.W. "4921; Sigler v. Inter-River 
Drainage Dist., 279 S.W. 50, 311 Mo. 
175 [rev (App.) 257 S.W. 487]; An- 
derson v. Inter-River Drainage and 
Levee Dist., 274 S.W. 448, 309 Mo. 
189; Adair Drainage Dist. Vv. Quincy, 
0. &K.C. R. Coy 217 S.W. 70, 280 Mo. 
244; Inter- River Drainage Dist. v. 
Ham, 204 S.W. 723, 275 Mo. 384; Goll 
v. Chicago & A. Ry. Co., 197 SW. 244; 
Cox v. Hannibal, etc., R. Conan S.W. 
854, 174 Mo. 588; Jones v. St. Lae Ade 
M. & S. Ry. Co., 84 Mo. 151; ‘Abbott 
v. Kansas City, etc., R. Co., 83 Mo. 
271, 53 Am.R. 581 Loverr Shane v. 
Kansas City, ete. (R. Co. 11, Monee 
36 Am.R. 480; McCormick v. Kansas 
City, etc, R. R. Co., 70 Mo. 359, 35 
Am.R. 431]; Jones v. Hannovan, 55 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ 
' 
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ed it is not done in a reckless manner,®? or in such 
a way as to create a nuisance and destroy his prop- 
This rule, however, does not extend to the 
case where a natural or prescriptive watercourse is 
obstructed or interfered with to the damage of an- 
So, too, a landowner may not dam up sur- 
face water and impound it in a reservoir and there- 


erty.° 


other.®4 


Mo. 462; Tucker v. Hagan, (App.) 
300 S.W. 301; Farrar v. Shuss, 282 
S.W. 512, 223 Mo.App. 472; Lee v. 
Inter-River Drainage Dist., (App.) 


Schalk vy. Inter-River 
Drainage Dist., (Apnp.) 226 S.W. 277; 
Gibson v. City of St. Joseph, (Anp.) 
216 S.W. 50; Johnson v. Leazenby, 
216 S.W. 49, 202 Mo.App. 232; Wal- 
ther v. City of Cape Girardeau, 149 
S.W. 36, 166 Mo.App. 467; Mehornay 
v. Foster, 111 S.W. 882, 132 Mo.Anwp. 
229; Beauchamp v. Taylor, 111 S.W. 
92, 182 Mo.App. 92; Gottenetroeter 
v. Kapplemann, 83 Mo.App. 290; Gray 
v. Schriber, 58 Mo.App. 173; Schnei- 
der v. Missouri Pac. R. Co., 29 Mo. 
App. 68. See also Laumier v. Francis, 
28 Mo. 181 (holding tthat, where plain- 
tiff, by building a house, dammed 
up the water and thereby caused dam- 
age to himself. he could not recover 
any damaves from defendant in the 
absence of statute or an agreement 
between the proprietors themselves). 


Mont.—Le Munyon v. Gallatin Val- 
ley Ry. .Co., 199 P. 915, 60 Mont. 517. 

N.J.-—_Jessup v. Bamford Bros. Silk 
Mfg. Co., 51 A. 147, 66 N.J.Liaw 641, 
58 L.R.A. 329, 88 Am.S.R. 502; Bowls- 
hy v. Speer.-31 N.J.Law 351, 86 Am. 
D. 216: Sullivan v. Browning, 58 A. 
302, 67 N.J.Eq: 39h 

S.C.—Deason v. Southern Ry. Co., 
140 S.. 575, 142 S.C.. 328; Touchber- 
ry v. Northwestern R. Co., 69 S.F. 
877, 87 S.C. 415; Lawton v.* South 
Bound R. Co., 39 S.E. 752. 61 S.C. 548; 
Baltzeger v. Carolina Midland R. Co., 
BIS He, 858, 04 S.C. 242) T1y Am. SR. 
789; Edwards v. Charlotte, etc, R. 
Co., 18 S.E. 58, 39 S.C. 472,:39 Am.S.R. 
746, 22 L.R.A. 246. 

Wash.—Morton v. Hines, 192 P- 
1016. 112 Wash. 612; Miller v. Hast- 
ern Ry. & Lumber Co., 146 P. 171, 84 
Wash. 31: Thorne v. City of Snokane, 
139 P. 221, 78 Wash. 488; Wood v. 
City of Tacoma, 119 P. 859, 66 Wash. 
266; Harvey v. Northern Pac. Ry. Co., 
116 P. 464, 63 Wash. 669: Cass v. 
Dicks, 44 P. 113, 14 Wash. 75, 53 Am. 
S.R. 859. 

W.Va.—Lindamood v. Board of Hd- 
ucation of Williamson Independent 
School Dist., 114 S.H. 800, 92 W.Va. 
387: Neal v. Ohio Riyer R. Co, 34 
S.E. 914, 47 W.Va. 316. 
ce i own of Caledonia, 
154 N.W. 383, 161 Wis. 314: Adding- 
ton v. City of Viroqua, 144 N.W. 1130, 
155 Wis. 472: Borchsenius v. Chicago, 
etc., R. Co., 71 N.W. 884. 96 Wis. 448; 
Lessard v. Stram. 22 N.W. 284, 62 
Wis: 12, 51 baa GAs Hoyt y. 
Hudson, 27 Wis. 65 9 Am.R. 473 
Pettigrew v. Wee otis 25° Wis. 923, 
3 Am. 50: 

Can.—Ostrom v. Sills. 28 Can.S.C. 
485 [aff 24 Ont.A. 526]; Baggs v. Tor- 
Ono, 20 .OAm- du JN See 


Alta.—Makowecki v. Yachimye, 10 
Alta.L. 366. 
B.C.—Graham v. Lister, 14 B.C. 211. 


Man.—Hudson’s Bay Co. v. Horan- 
in, 35 Man. 466, [1926] 1 Dom.L.R. 
725, [1926] 1 West. Wkly. 460. 


Ont.—Williams vy. Richards, 23 Ont. 


226 S.W. 280; 


651; Darby v. Crowland Tp., 38 U.C. 
Q.B. ae McGillivray v. Millin, 27 
EC OIE. N62, 


[a] Ante of ruie.—(1) “We re- 
gard it as conclusive that the so- 
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called common enemy doctrine origi- 
nated in Massachusetts, and upon an 
erroneous assumption that Lord Ten- 
terden had made the rule applicable 
to surface waters, the New Jersey 
courts adopted it as that of the com- 
mon law and gave name to it in 
American jurisprudence. To 
say that the surface waters. having 
their source in precipitation, snow, 
and rain, and passing in a diffused 
state over the surface of the earth, 
are a ‘common enemy’ comparable 
to the constant ravages of the sea 
against its shore line, would tax the 
eredulity of a, child. More- 
over, these waters, flowing ‘in their 
natur al diffused state over the earth’s 
surface, are gentle in their move- 
ments, passing into and becoming a 
part of the soil, carrying and dis- 
tributing organic matter for the en- 
richment in turn of the estates over 
which they flow, and furnishing the 
source of supply of all ground water 
from which wells, springs, streams, 
and rivers draw their sustenance.” 
Miller v. Letzerich, (Tex.) 49 S.W. 
(20) 404, 410 [aff (Civ. App.) 292 S.W. 
560]. (2) “The origin of this so-call- 
ed common law rule cannot be traced 
to any English decisions.” Mako- 
weet Vv. Yachimyc, 10 Alta.G; 366; 
06. 


{[b] Dominant and servient es- 
tates.—(1) A dominant estate con- 
sists in property situated above or 
higher than tthat of a lower or sub- 
servient estate (Walther v. City of 
Cape Girardeau, 149 S.W. 36, 166 Mo. 
App. 467); (2) but in a broad sense 
and as a general proposition it has 
been held that there is no dominant 
or servient estate with respect to 
surface or rain waters (City of Tuc- 
Bas v. Dunseath, 139 P. 177, 15. Ariz. 

{e] Motive immaterial—Where a 
public highway drained surface wa- 
ters onto plaintiffs’s land. plaintiffs 
had the legal right to repel such sur- 
face water by diking their land, ir- 
respective of their motive in so do- 
ing. Harvie v. Town of Caledonia, 
154 N.W. 383, 161 Wis. 314. 

[d]: Polluted water.—The owner of 
land, the surface water from which 
usually flows over his. neighbor’s 
lands, has no right to permit it to be 
discharged upon such adjacent lands 
after it has become polluted or mix- 
ed with noxious matters on his own 


land. Gawtry v. Leland, 31 N.J.Eq. 
385. 

fe] Deflection.—A landowner is 
liable if surface water be deflected 


upon the land of another by an ob- 
stacle to its direct course set up by 
him, or negligently allowed to remain 
when he ought to remove it. Ma- 
honey v. Barrows, 134 N.E. 246, 240 
Mass. 378. 

[f] Rules relating to watercours- 
es not applicable.—Surface currents 
that do not follow a designated and 
known channel are not governed by 


the rules relating to watercourses. 
Gaskill v. Barnett, 101 N.H. 40, 52 
Ind.App. 654; Crewson v. Grand 


Trunk Ibs COs 200. C.Qsb.. CON) 68. 


62. Goll v. Chicago & A. Ry. Co., 
(Mo.). 197 S.W. 244; Lee v. Inter- 
River Drainage Dist., (Mo.App.) 226 
S.W. 280; Schalk v. Inter-River 
Drainage Dist., (Mo.App.). 226 S.W. 
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by force it back on another’s land.*® 
[§ 290] (8) Modified Common-Law Rule.*® 


some jurisdictions the common-law rule as to surface 
waters has been adopted subject to the restriction 
that one must use his own land so as not unnecessari- 
ly or negligently to injure others;°* and where two 
methods of disposing of such water are available to 


In 


277. 


63. Deason v. 
140 S.E. 575, 142 S.C. 328; 
ry v. Northwestern R. Co., 
Sy OSC e 4s, 


64. Vandalia R. Co. v. Yeager, 110 
N.E. 230, 60 Ind.App. 118. 


Creation of easement of drainage 
of surface water see infra §§ 306-309. 


Obstruction or detention of natural 
watercourse see supra §§ 21-114. 


65. Mahoney v. Barrows, 134 N.E. 
246, 240 Mass. 378; Farrar v. Shuss, 
282 S.W. 512, 221 Mo.App. 472. 


[a] Negligence in construction or 
maintenance of reservoir.—Parties 
impounding surface waters in a res- 
ervoir are liable for negligence in 
construction or subsequent mainte- 
nance. Farrar v. Shuss, 282 S.W. 
512, 221. Mo.App. 472. 


66. Cross references: 

Liability of municipality for ob- 
structing or diverting flow of sur- 
face waters see Municipal Corpora- 
tions §§ 1903-1906. 

Obstruction of water as nuisance see 
Nuisances § 299. 


Right to obstruct: 


Artificial drainage of surface wa- 
ter see infra § 305. 


Flood waters see supra § 27. 


67. Ark.—Burel v. Hutson, LOS Se 
W. 57, 165 Ark. 111; Morrow v. Mer- 
rick, 249 S.W. 369, 157 Ark. 618; Jack- 
son v. Keller, 129 S.W. 296, 95 Ark. 
242; Baker v. Allen, 50 S.W. 511, 66 
Ark. 271, 74 Am.S.R. 93; Little Roek, 
ete., R. Co. v. Chapman, 39 Ark. 463, 
43 Am.R. 280. 


Iowa.—Lamb v. Stone, 160 N.W. 
907, 178 Iowa 1268; Hume v. City of 
Des Moines, 125 N.W. 846, 146 Iowa 
624, 29 L.R.A.N.S. 126, Ann.Cas.1912B 
904; Pohlman v. Chicago, CLG, Cos: 
107 N.W. 1025, 131 Iowa 89, 6 LRA. 
N.S. 146; Brown v. Armstrong, 102 N. 
Ww. 1047, 127 Iowa 175; Willits v. Chi- 
cago R. Co., 55 N.W. S138 88 Iowa 281, 
21 L,R.A. 608; Livingston Vv. McDon- 
ald, 21 Iowa 160, 89 Am.D. 563. 


Minn.—In re Judicial Ditch No. 9 
of Nobles County, 188.N.W. 321, 152 
Minn. 544; Town of King vy. Brekke, 
187 N.W. 515, 151 Minn. 474; Skin- 
ner v. Great Northern Ry. Co., Lb Ne 
W. 968, 129 Minn. 113; Peterson v. 
Lundquist, 119 N.W. 50, 106 Minn. 
339; Erhard v. Wagner, 116 N.W. 577, 
104 Minn. 258; Werner v. Popp, 102 
N.W. 366, 103 N.W. 164, 94 Minn. 118, 
521, 8 Ann.Cas. 845; Oftelie v. Ham- 
mond, 80 N.W. 1123, 78 Minn. 275; 
Sheehan v. Flynn, 61 N.W. 462, 59 
Minn, 436, 26 LAR.A. 632; Rowe v. St. 
Paul, ete., R. Co., 43 N.W. 76, 41 Minn. 
384, 16 Am.S.R. 706. 


Miss.—Holman y. Richardson, 76 
So) 136, 115 Miss. 169, L.R.A.1917F 
942. 

Neb.—Muhleisen v. Krueger, 232 N. 
W. 735, 120 Neb. 380; Norman v. Un- 
ion Pac. R. Co., 196 N.W. 924, 111 Neb. 
540; Mapes v. Bolton, 132 N.W. 386, 
89 Neb. 815; Town v. Missouri Pac. R. 
Co., 70 N.W. 402, 50 Neb. 768; Be- 
atrice v. Leary, 63 N.W. 370, 45 Neb. 
149, 50 Am.S.R. 546; Lincoln, etc., R. 


Southern Ry. Co., 
Touchber- 
69 S.E. 


Co. v. Sutherland, 62 N.W. 859, 44 
Neb. 526. 
N.H.—Franklin v. Durgee, 51 A. 
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the owner of the lower land, each equally efficacious 
and neither requiring an unreasonably greater ex- 
pense than the other, one of which will damage the 
adjoining property and the other will not, the latter 
must be adopted by the owner of the lower land in 


fending the water therefrom.®® 


Glsl, Wik ANGISI ERG. ass WOR a Bhi le 
Rindge v. Sargent, 9 A. 723, 64 N.H. 
294; Swett v. Cutts, 50 N.H. 439, 9 
Am.R. 276. 

N.D.—Henderson v. Hines, 183 N.W. 
531, 48 N.D. 152. 

Okl.—Taylor v. Shriver, 198 P. 329, 
82° Okl. 11;. Castle v. Reeburgh, 181 
Peo aed: Okla22i5. Chicago, ete, oR. 
Co. v. Groves, 93 P. 755,.20 Okl..101, 
22 L.R.A.N.S. 802. 

Va.—Raleigh Court Corporation v. 
Faucett, 124 S.E. 433, 140 Va. 126; 
McGehee v. Tidewater R. Co., 62 S.E. 
356, 108 Va. 508. 

“Tt is clearly the rule in this state 
that persons exercising the right to 
improve the condition of their own 
Jland must exercise it in a careful and 
prudent manner, so as to occasion 
no unnecessary inconvenience or dam- 
age to the servient owner; or, in oth- 
er words, while each may do with his 
own as he pleases, he must do so in 
a manner not to unnecessarily injure 
his neighbor.” Willits v. Chicago R. 
Co., 55 N.W. 3138, 315, 88 Iowa 281, 21 
L.R.A. 608. 

fa] Thus an owner who opened 
and graded a street on its lot, tthere- 
by interfering with the natural drain- 
age of surface water and causing wa- 
ter to accumulate on an adjoining lot, 
without adequate provision for drain- 
age, has been held liable for the dam- 
age sustained by the adjoining own- 
er. Raleigh Court Corporation v. 
Faucett, 124 S.E. 433, 140 Va. 126. 
Measure and amount of damages see 
infra § 323. 

[b] Construction of dyke not rea- 
sonable use of land.—It has been held 
not a reasonable use of one’s proper- 
ty to construct a dyke across a nat- 
ural drain upon farm lands, not as 
incidental to the making of improve- 
ments, but for the'sole purpose of 
preventing the flow of unpolluted wa- 
ter from a neighbor’s land in the nat- 
ural course of drainage, where such 
flow had theretofore been uninter- 
rupted. Flesner v. Steinbruck, 130 
N.W. 1040, 89 Neb. 129, 34 L.R.A.N.S. 
1055. 

[ec] Deposit of sediment.—Ob- 
struction of the flow of surface wa- 
ters by the erection of a dam caus- 
ing the deposit of sediment, but not 
decreasing the area of tillable land, 
has been held not a ground of relief. 
Grimes v. Willey, (Iowa) 134 N.W. 
574. 


{d] Substituting tile drain for open 
ditch.— A lower landowner can sub- 
stitute a tile drain for an open ditch, 
if the outlet for drainage from ad- 
joining land is not rendered less ef- 
ficient. Walker v. Gorman, 130 N.W. 
393, 150 Iowa 455. 


[e] Statute held not to authorize 
dam.—Comp. St. (1909) c 89 art 3 § 1, 
authorizing a proprietor to drain his 
land by tile or open ditch so as to 
discharge water into any depression 
on his own premises, does not au- 
thorize him to dam a natural drain 
so as to prevent assembled surface 
water from flowing therein so'as to 
injure his neighbor’s crops and land. 
Mapes v. Bolton, 132 N.W. 386, 89 
Neb. 815. 

{f] Construction of ditch held not 
to entitle right to maintain levee.— 


-_WATERS 


Depressions. 


soil, it has been 
to the injury of 


Although defendant, an adjoining 
landowner, constructed a ditch upon 
the partition line which under ordi- 
nary conditions of rainfall was suffi- 
cient, he could not, on the theory that 
the ditch was a benefit to plaintiff, 
construct a levee, which in case of 
unusual rainfall and freshets would 
cause water to accumulate on plain- 
tiff's land. Mumm v. Holst, 169 N.W. 
140, 184 Iowa 821. 


[zg] One has right to fence his 
land in such way as not unreasonably 
to interfere with the surface drain- 
age of the land above, and the upper 
landowner cannot complain of the 
maintenance of a water gate by a 
lower owner at the entrance to his 
land of a surface drainage water- 
course because it impedes débris gath- 
ered by the water on the upper own- 


ers! land., “lrumbo, vwenberactt, £12165 IN: 
W. 1122, 148 Iowa 195. 
[h] Estoppel of upper oOwner,—A 


landowner is estopped to complain of 
a water gate maintained by a lower 
owner across a surface drainage wa- 
tercourse, where the gate has exist- 
ed in substantially the same condi- 


tion for twenty-five years. Trumbo 
Ve) Pratt, 126 9N.W. 19225 143 Slowa 
195. 


fi] Injuring innocent third party. 
—Where surface water is thrown on 
the land of a person by the act of 
another, it has been held that he can- 
not obstruct the flow of such water so 
as thereby to injure the land of a 
third person. Amick v. Tharp, 13 
Gratt! (54° Vai) 564; 67° AmiD. T7873 


[ij] Determination of dominant 
tenement.—In determining which of 
adjacent tracts is dominant, relative 
elevation and not general movement 
of flood waters is controlling. Dow- 
ney v. Phelps, 208 N.W. 499, 201 Iowa 

[k] In New York (1) it has been 
held that the lower owner may in 
good faith, and for the purpose of 
building on or improving his land, 
fill or grade it, although thereby sur- 
face water is prevented from reach- 
ing it and is retained on the lands 
above (Bennett v. Cupina, 171 N.E. 
698, 253 N.Y. 436; Barkley v. Wilcox, 
86 N.Y. 140, 40 Am.R. 519; Bull v. 
State, 247 N.Y.S. 1838, 231 App.Div. 
313; McGetrick v. Shoecraft, 190 N. 
Yrs. 302, 198 App.Divs 278) [eit Cyedls 
Olney v. Culluloo Park Co., 169 N.Y.S. 
8438, 182 App.Div. 560; Cooney v. 
Northern Cent. Ry. Co., 167 N.Y.S. 
865, 180 Anp.Div. 675; Sabetto v. New 
Morks Cent... cues, Re Co. dda) Nee Ss 
118, 127 App.Div. 832; White v. Shel- 
don, 85 Hun 198; Conhocton Stone 
Road Co. v. Buffalo, ete. R. 
Hun 523, 5 Thomps. &C. 651: Waener 
v.. Long Island, R..Co., 2 Hun 633, 5 
Thomps.&C. 168 [dism 70 N.Y. 614]; 
Daly v. State, 228 N.Y.S. 738. 132 Misc. 
92 [rev on other erounds 235 N.Y.S. 
331, 226 Anp.Div. 154]; Kilts v. State, 
Loe pNG cm hOdmehoe Viscum on Pelt 
Cyc]), (2) and in consonance with 
this rule it has been held that one 
may erect structures to prevent snow 
from blowing onto his land (Cooney 
v. Northern Cent. Ry. Co., 167 N.Y.S. 
865, 180 App.Div. 675). 


68. Toler v. Bear Creek Drainage 
Dist., 106 So. 88, 141 Miss. 851; Hol- 


omy 
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[§ 291] (4) Obstruction of Natural Drainways or 
Where surface water has been accus- 
tomed to gather and flow along a well-defined chan- 
nel, which by frequent running it has worn into the 


held that it may not be obstructed 
the dominant proprietor,®® but the 


man v. Richardson, 76 So. 136, 115 
Miss. 169, L.R.A917F 942. 


{a] Thus (1) the lower adjoining 
owner may not prevent surface water 
from crossing his land in a diffused 
state by means of a brick wall pond- 
ing water on a higher adjoining lot 
when at no greater expense he might 
dig a ditch across his lot to a pub- 


lic drain. Holman vy. Richardson, 76 
So. 136, 115 Miss. 169, L.R.A.1917F 
942. (2) Where the construction of 


a levee will injure some land, while 
the construction of ditches will pro- 
tect both parcels, the construction of 
ditches will be required. Toler v. 
Bear Creek Drainage Dist., 106 So. 88, 
141 Miss. 851. 


[b] Practical method of wprot2c- 
tion.— Where complainant by digging 
ditches on his own land to control the 
surface water had thereby thrown the 
water in greater volume on defend- 
ant’s adjoining lower land, and had 
also driven stakes in a ditch on de- 


fendant’s land so that it would not’ 


earry off the water in the volume that 
it came on defendant’s land after the 
digging of complainant’s ditches, it 
has been held that defendant was en- 
titled to construct a dam or levee on 
his land to protect himself from such 
additional waters where this was the 
only practical method of protecting 
his land. Jackson vy. Keller, 129 S.W. 
2916, 95 VArks. 242. 

69. Cal.—Sanguinetti v. Pock, 69 
P. 98, 136 Cal. 466, 89 Am.S.R. 169; 
Cederburg v. Dutra, 86 P. 838, 3 Cal. 
App. 572. 


Il1l.—Chicago, ete., R. Co. y. Reuter, 
COUN 66: 2237 Te S80. 

Iowa.—Heinse v. Thorborg, 230 N. 
W. 881, 210 Iowa 4385; Besler v. 
Greenwood, 212 N.W. 120, 202 Iowa 
1330; Pester v. Smith, 167 N.W. 580; 
Schlader v. Strever, 138 N.W. 1105, 
158 Iowa 61; Brown v. Armstrong, 
102 N.W. 1047, 127 Iowa 175; Waverly 
v. Page, 74 N.W. 938. 105 Towa 225, 
40 L.R.A. 465; Wharton v. Stevens, 
50 N.W. 562, 84 Iowa 107, 35 Am.S.R. 
ZIG" Lb ThA. 630: 


Minn.—Galbraith v. Yates, 82 N.W. 
683, 79 Minn. 436. 

N.D.—Reichert v. Northern Pac. 
Ry. (Coy Vet NoWae le a,, oo) ENED a sails 
Soules v. Northern Pac. Ry. Co., 157 
NoW. '823; 134 N.Dy 7, aRFAvloL 7 ASS One 


Okl.— Gulf, C. & S. F. Ry. Co. v. 
Brown,.289) P3599." 12 Olle diy Mies 
Leod v. Spencer, 159 P. 326, 60 Okl. 89; 
Miller v. Marriott, 149 P. 1164, 48 
OK 1793. Ghicaso, etc SRy Goma 
Groves, 93) P. 755,20 Ok]. 101; 220m 
A.N.S. 802. 


Pa.—Lucot v. Rodgers, 28 A. 242, 
159, Pa. 58. 


Tex.—Batla v. Goodell, 115 S.W. 
622, 53 Tex.Civ.App. 178; Barstow 
Irr. Co. v. Black, 86 S.W. 1036, 39 Tex. 
Civ.App. 80. 

{a] Dominant proprietor closing 
natural runway.—The fact that the 
dominant proprietor closed the natur- 
al slough or runway and put in a 
culvert to carry off the water has 
been held not to prevent him from 
subsequently reopening the natural 


Bon Watt Parry v. Reid, 13 Sask.L. 
[b] Upkeep of pipe inclosing flow. 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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upper owner cannot prevent interference with the 
drainage of surface water unless the servitude be 
clearly and permanently impressed on the proper- 
Where a ditch is constructed across the lands 
of two adjacent proprietors in accordance with the 
natural flow of water, neither can disregard the 
rights of the other by changing the course of such 
It is the duty of those who build strue- 
tures across natural drainways to provide for the 
natural passage through such obstruction of all wa- 
ters which may be reasonably anticipated to drain 


ty.7° 


water.7 


2 


there,’? and this duty is a continuing one.** 
? o 


Although there is 
authority to the contrary,’® it has been generally 
held, either pursuant to the common-law rule’® or as 
an exception to the eivil-law rule,‘? that the owner of 
a lot in a city or town may make changes or altera- 


[§ 292] b. Urban Property.‘ 


—Where defendant on his own land 
inclosed, by pipe, natural water 
course draining plaintiff’s land, judg- 
ment that upkeep thereof is charge on 
defendant’s land is error; his liabil- 
ity to plaintiff being for obstruction 
to flow only. Olney v. Culluloo Park 
Co., 169 N.Y.S. 848, 182 App.Div. 560. 


70. Tide Water Oil Sales Corpora- 
tion v. Shimelman, 158 A. 229, 114 
Conn. 182, 81 A.L.R. 256. 

71. Vannest v. Fleming, 44 N.W. 


906, 79 Iowa 683, 18 Am.S.R. 387, 8 
BE ReAsi2 Wa: 


72. Crummel v. Nemaha County, 
224 N.W. 864, 118 Neb. 355. 

73. Crummel y. Nemaha County, 
supra. 

74. Rule applicable to villages 
without sewer system see supra § 
288. 

75. Goldsmith v. Elsas, May & Co., 
53 Ga. 186; Johnson v. Marcum, 153 
S.W. 959, 152 Ky. 629; Garland v. 


Aurin, 53 S.W. 940, 103 Tenn. 555, 76 
Am.S,.R. 699, 48 L.R.A. 862. 

[a] Loose dirt on upper land.—A 
Jandowner, knowing that the drainage 
from his lot would fall on the ad- 
joining lot, has been held to have the 
duty when making improvements to 
guard against loose dirt being car- 
ried on the adjoining land. Spoo v. 
Garvin, 32 S.W.(2d) 715, 236 Ky. 113. 

76. See supra § 289. 

77. See supra § 288. 

78. Ala.—Ex parte Tennessee Coal, 
Iron & R. Co., 90 So. 876, 206 Ala. 403 
[rev 90. So. 875, 18 Ala.App.- 148]; 
Shahan v. Brown, 60 So. 891, 179 Ala. 
425, 438 L.R.A.N.S. 792; Southern Ry. 
Co. v. Lewis, 51 So. 746, 165 Ala. 555, 
138 Am.S.R. 77; Hall v. Rising, 37 So. 
586, 141 Ala. 431. 

Ark®—Louisville, N. O. & T. R. Co. 
v. Jackson, 184 S.W. 450, 123 Ark. 1; 


Levy v. Nash, 112 S.W. 173, 87 Ark. 
41, 20 .R.ALN.S.7 156: 
Cal.—Jaxon vy. Clapp, 187 P. 69, 


45 Cal.App. 214. 

Conn.—Tide Water Oil Sales Corpo- 
ration v. Shimelman, 158 A. 229, 114 
Conn. 182, 81 A.L.R. 256. 

Iowa.—Cedar Falls v. Hansen, 73 N. 
W. 585, 104 Iowa 189, 65 Am.S.R. 439; 
Livingston v. McDonald, 21 Iowa 160, 
89 Am.D. 563. 

Minn.—O’Neill v. St. Paul, 116 N.W. 
1114, 104 Minn. 491. 

N.J.—Bowlsby v. Speer, 31 N.J.Law 
851, 86 Am.D. 216; Fitz-Patrick v. 
Gourley, 145 A. 337, 104 N.J.Eq. 281 

N.Y.—Bennett v. Cupina, 171 N.E. 
698, 253 N.Y. 436; Barkley v. Wilcox, 
86 N.Y. 140, 40 Am.R. 519; Vander- 
wiele v. Taylor, 65 N.Y. 341; Pixley 


WATERS 


Ve Clark Sb NuY. 520s nods Amb.) 72: 
Goodale v. Tuttle, 29 N.Y. 459. 

Pa.—Rielly v. Stephenson, 70 A. 
1097, 222 Pa. 252. 128 Am.S.R. 804, 22 
L.R.A.N.S. 947; Strauss v. Allentown, 
63 A. 1073, 215 Pa. 96, 7-Ann.Cas. 686; 
Young v. Leedom, 67 Pa. 351; Bentz 
v. Armstrong, 8 Watts & S. 40, 42 
Am.D. 265; Tess v. Charleroi Homé 
Bldg. Co., 96 Pa.Super. 505; Wilson 
v. McCluskey, 46 Pa.Super. 594; White 
v. Philadelphia & Reading Ry. Co., 46 
Pa.Super. 372; Douglas v. Clarke, 
13 Pa.Dist.&Co. 267; Keating v. Pitts- 
ton, 8 Kulp 421; Kohn v. Moore, 4 
Leg.Gaz. 46; Whitney v. Sanders, 3 
Bittsb? 9226. 


Va.—Harris Motor Co. v. Pulaski 
Furniture Co., 144 S.E. 414, 151 Va. 
fe 

B.C.—Graham y. Lister, 14 B.C. 211. 

[a] Conducting natural drainage 
to sewer or place of discharge.—(1) 
Although it has been held that the 
lot owner must arrange to conduct 
the natural drainage directly from it 
to a sewer or other place of discharge 
(McMahon vy. Thornton, 5 Pa.Super. 
495; Davidson v. Sanders, 1 Pa.Super. 
432; Rieker v. Harrisburg Consum- 
ers’ Brewing Co., 10 Pa.Dist. 406, 25 
Pa.Co. 202). (2) in a later case it has 
been held that this qualification of the 
right of the lot owner to shut out the 
surface water flow from his lot is 
totally irreconcilable with the con- 
ceded right of protection of his lot 
and is not sustained by authority or 
on general principles (Rielly v. 
Stephenson, 70 A. 1097, 222 Pa. 252, 
128 Am.S.R. 804, 22 L.R.A.N.S. 947). 


{[b] Creation of lake or pool for 
the collection of spring water has 
been held not a wrongful improve- 
ment of urban property. Shahan v. 
Brown, 60 So. 891, 179 Ala. 425, 48 
L.R.A.N.S. 792. 


[ec] In Kansas (1) although the 
civil-law rule has been adopted by 
statute, such rule does not apply to 
land lying within the limits of an 
incorporated city (Liston v. Scott, 194 
P. 642, 108 Kan. 180 [Gen. St. (1915) 
§ 4050, as amended by L. (1917) c 176, 
§ 1]), and (2) the fact that there is 
a public highway between the lands 
of the upper and lower proprietors 
does not take the case out of the op- 
eration of L. (1917) ¢ 176, providing 
for the protection of adjacent lands, 
the highway being only an easement, 
and each owner holding the fee of the 
land to the center thereof, with the 
right to use it for all purposes not 
incompatible with its use as a high- 
way (Martin v. Lown, 208 P. 565, 111 
Kan. 752). 


79. Ex parte Tennessee Coal, Iron 
& R. Co., 90 So. 876, 206 Ala. 408 [rev 
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tions in the surface thereof essential to its enjoy- 
ment regardless of the effect on the flow of surface 
waters,’® provided he has not been negligent ;*” 
and this rule has been held to extend to the deposit 
of solid matter by drainage of surface water.*° 


[§ 293] c. Construction and Maintenance of Rail- 
roads*!—(1) In General. 
tory provisions,®? the rights, duties, and labilities 
of a railroad company as to surface water are in gen- 
eral the same as that of any other landowner.*?* 


[§ 294] (2) Obstruction of Natural Flow or 
Drainage®+—(a) Civil-Law Rule. 
a prescriptive right to obstruct the natural flow of 
surface water,®® it has been held under the civil-law 
rule that it is the duty of a railroad to provide for 
surface water by means of ditches, drains, culverts, 
ete., and the company is liable for any injury result- 


In the absence of statu- 


In the absence of 


90 So. 875, 18 Ala.App. 148]; Tess v. 
Charleroi Home Bldg. Co., 96 Pa.Su- 
per. 505; Wilson v. McCluskey, 46 
Pa.Super. 594; Davidson v. Sanders, 
1 Pa.Super. 432. 

80. Tess v. Charleroi Home Bldg. 
Co., 96 Pa.Super. 505. 

81. Artificial drainage by railroad 
company see infra § 304. 

€2. See statutory provisions; 
Railroads § 454. 

83. Ind.—New Jersey, ete., R. Co. 
v. Tutt, 80 N.E. 420, 168 Ind. 205; 
Vandalia R. Co. v. Yeager, 110 N.BH. 
230, 60 Ind.App. 118; Pittsburg, C., 
CO & St Le Ry. 'Co.'v. Atkinson) oven: 
FE. 353, 51 dnd Apps 315. 

Minn.—Howerd vy. Illinois Cent. Ry. 
Co., 180 N.W. 946, 114 Minn. 189. 

Mo.—Thompson v. Chicago, M. & 
St.-P.. Ry: Col, 119. (SW: 509), 132) Mo; 
App. 62. 

N.Y.—Egener v. New York, ete., R. 
Copsse AppsDivie al ess) INSYCSs es a9s 

N.C.—Jenkins v. Wilmingten, ete, 
Ri Co.j 15 Sth. 2935 120 NG. 43:80 

$.C.—Rivenbark v. Atlantic Coast 


and 


Line) Ry.) Co., 117. Sub. 206. 124 S:C- 
136. 
[a] Thus (1) a railroad company 


is not liable for the natural flow of 
surface water from its land onto 
that of an adjoining owner. Pitts- 
burg, C., C. & St. L. Ry. Co. v. Atkin= 
son, 97 N: BE) 3538, 51 Ind. App: 315.5 4@2) 
A railway company has been held not 
required to maintain an artificial bar- 
rier, like a roadbed embankment, to 
protect lower proprietors from sur- 
face waters (Geisert v. Chicago, R. 
I. & P. Ry. Co., 42 S.W.(2d) 954, 226 
Mo.App. 121; Ainsworth v. Texas & 
N. O. R. Co., (Tex.Civ.App.) 288 S.W. 
481), (8) nor does a railroad com- 
nany in constructing a track assume 
the duty of opening drains to keep 
off the water which comes down a 
street crossed by the track, and which 
would have flowed upon plaintiff’s 
land if the track had not been built, 
as it is liable only if it threw upon 
plaintiff's land water which would 
not have otherwise flowed over it 
(Brown v. Southern R. Co., 81 S.E. 
450, 165 N.C. 392). 


{b] Raising of lower land has 
been held to put in abeyance the rule 
that it is required to bear the bur- 
den of surface water, but not to im- 
pose on a higher landowner the duty 
of providing other means for carrying 
off surface water. Louisville & N. 
R. Co. v. Maxwell, 148 S.W. 692, 126 
enn S23: 


Crossing depression see infra § 296. 
84. Company liable see infra § 312. 
85. See infra § 310. 
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ing from its failure to make or maintain proper pro- 
vision,®® and owners on the lower side of the railroad 
track cannot complain of a railroad’s maintenance 
of openings on its right of way naturally draining 
This rule applies not only to ordinary 
rainfalls, but to such as have occurred within past 
experience and observation, or might reasonably be 
anticipated from the physical surroundings and cli- 


higher land.87 


86. Ala.—Central of Georgia Ry. 
Co. v. Faulkner, 114 So. 686, 217 Ala. 
82; Alabama Power Co. v. Alford, 
WI ISOn Zee, clO) Ala, 98 “LquotlCy.el 
Collins v. Louisville & N. R. Co., 57 
So. 833, 176 Ala. 174; Central of Geor- 
gia R. Co. v. Keyton, 41 So. 918, 148 
Ala. 675; Central of Georgia R. Co. 
v. Windham, 28 So. 392, 126 Ala. 552; 
Shahan v. Alabama Great Southern R. 
oe. ai So. 449, 115 Ala. 181, 67 Am. 


Del.—Chorman v. Queen Anne’s R. 
Co., 54 A. 687, 19 Del. 407. 


Ga.—Louisville & N. R. Co. v. Jack- 
son, 77 S.E. 796, 139 Ga. 543; Geor- 
gia R., etc., Co. v. Bohler, 26 S.E. 739, 
98 Ga. 184. 


Ill—YFieming v. Elgin, J. & E. Ry. 
Co., 114 N.E. 187, 275 Ill. 486; Strange 
v. Cleveland, etc., R. Co., 91 N.E. 1036, 
245 Jll.: 246; Toledo, etc., R:° Co. v. 
Morrison, 71 Ill. 616; Gillam v. Madi- 
son County R. Co., 49 Ill. 484, 95 Am. 
D. 627; Smith v. Toledo, etc., R. Co., 
168 Ill.App. 670; Eimers v. Cleve- 
land GinCué Stra Ry. Co: 158 /snl. 
APT OOo MS. MIOUIS,“ 6bC.,) Ei.) Couns ve 
Ellis, 58 Jll.App. 110. See also Fer- 
rell v. Southern Illinois Ry. & Pow- 
er Co., 206 Ill.App. 169. 

Iowa.-—Hinkle v. Chicego, R. I. & 
RB. Ry. Co., ‘227 N.W. 419, 208 Iowa 
1366; Chicago, R. I. & P. Ry. Co..v. 
Lynch, 143 N.W. 1083, 168 Iowa 283; 
Hoppes v. Des Moines City R. Co., 
126 N.W. 783, 147 Iowa 580; Tretter 
v. Chicago Great Western R. Co., 126 
-N.W. 339, 147 Iowa 375, 140 Am.S.R. 
304: Bones v. Chicago, ete. R. Co., 
120 N.W. 717, 145 Iowa 222; Harvey 
Weeiason, City, etc: dR. Co. 105 IN. 
958, 129 Iowa 465, 113 Am.S.R. 4838, 3 
L.R.A.N.S. 973; Houghtaling yv. Chi- 
cago Great Western R. Co., 91 N.W. 
811, 117 Iowa 540: Cornish v. Chi- 
cago, etc., R. Co., 49 Iowa 378. 

Ky.—Watson v. Chesapeake & O. 
Ry. Co., 36 S.W.(2d) 641, 238 Ky. 31. 

La.—Heath v. Texas, ete, R. Co., 
37 La.Ann. 728; Bourdier & Bellesin 
v. Morgan’s Louisiana, ete., R. Co., 
35 La.Ann. 947. ) 

Md.—tLion vy. Baltimore City Pass. 
R. Co., 44 A. 1045, 90 Md. 266, 47 L.R. 
A. 127: Sentman vy. Baltimore, etce., 
R. Co., 27 A. 1074, 78 Md. 222; Phila- 
delphia, etc., R. Co. v. Davis, 11 A. 
822, 68 Md. 281, 6 Am.S.R. 440. 

N.C.—Rice v. Norfolk-Southern R. 
Co, 82 S.E. 1034, 167 N.C..1; Willis vy. 
J. G. White & Co., 63 S.E. 942, 150 
N.C. 199, 184 Am.S.R. 906; Davenport 
v., Norfolk, ete. R. Co., 62 S.H. 431, 
148 N.C. 287,.128 Am.S.R: 599; Mullen 
y. Lake Drummond Canal, etc., Co., 
At ow. 1027,, 130 N.C. 496, (61, UR, A. 
833; Parker v. Norfolk, ete, R. Co., 
on S.BY 381, 128 N.C..71; Raleigh, etc., 
Air Line R. Co. v. Wicker, 74 N.C. 220. 

@hio:—Cincinnati,. ete:., R. Co. vy. 
Ahr, 13 Ohio Dec. (Reprint) 1035, 2 
Cine.Super. 504. 

Pa.—Dennison v. Somerset, etc., R. 
Co., 21 Pa.Super. 248, 

Porto Rico.—Bertin v. American R. 
Co., 1 Porto Rico Fed. 389. 

Tenn.—Davis v. Louisville & N. R. 
Co., 244 S.W. 483, 147 Tenn. 1; Carri- 
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ger v. East Tennessee, etc., R. Co., 7 
Lea 388. 


Tex.—International-Great North- 
ern R. Co. v. Reagan, 49 S.W.(2d) 414 
[aff (Civ.App.) 36 S.W.(2d) 564]; 
Austin, etc., R. Co. v. Anderson, 19 
S.W. 1025, 85 Tex. 88; Sabine, etce., 
RR. Cov. Brousard, : U2 uSWwreda Gai 
Tex: 597s i:Guif, etes aR. Cov) vie Pres- 
ton, 11 S.W. 1108, 74 Tex. 181; Owens 
v. Missouri Pac. R. Co., 5 S.W. 593, 67 
Tex. 679% Gulf, ete., RR. Co. v., Dona- 
hoo, 59 Tex. 128; Millerman v. Hous- 
CON sous Go Wa CoreC(Civ ADD.) meaneoavs 
(20) C8973" Houston \k& 1 Co RiCon va 
Hanson, (Civ. App!) 9° 227° Suwi 13755 
International, etc., R. Co. v. Holzer, 
(CivApp:;) 127 Siw. 10625) Doke vy. 
MINDY. LOCC. 50a ap COnpe adie Ol Sa Vig eli Os 
60 Tex.Civ.App. 106; Galveston, etce., 
R. Co. v. Riggs, (Civ.App.) 4107 S.W. 
589 [aff 109 S.W. 864, 101 Tex. 522]; 
McFadden v. Misscuri, ete., R. Co., 92 
S.W. 989, 41 Tex.Civ.App. 350; Gulf, 
ete., R. Co. v. Ryon, (Civ.App.) 72 S. 
W. 72; Galveston, etc., R. Co. v. Parr, 
28 S.W. 264, 8 Tex.Civ.Avp. 280; Gulf, 
etc., R. Co. v. Jones, 3 Tex.A.Civ.Cas. 
§ 21; Et. Worth, etc., R. Co. v. Scott, 
2 Tex.A.Civ.Cas. § 140. 


[a] Place at which culvert con- 
structed.—A railroad had the right to 
construct a culvert through a roadbed 
at a place over which water, if unob- 
structed, would naturally flow. “Hin- 
kdleryv. (‘Chicaro, Rei &. Py Ry: Co. 227 
N.W. 419, 208 Iowa 1366. : 

[b] Reopening culvert.—It has 
been held that a railroad company 
abandoning a culvert in its right of 
way and thereby changing the course 
of surface water may, in the absence 
of express or implied contract, re- 
open it and permit the water to flow 
across the land of the adjacent own- 
er in its original course, although he 
has acquiesced in the abandonment, 
and has improved his premises with 
reference thereto without objection. 
Brainard. via5Chicaso, Rh. aR y.)Co., 
131 N.W. 649, 151 Iowa 466; King v. 
Chicago, B. & Q. R. Co., 29 N.W. 406, 
71 Iowa 696. 


[c] Rights iu ditch.—Mere con- 
struction and maintenance of a ditch 
on the right of way imposed no servi- 
tude on the railroad’s premises, and 
created no rights in adjoining own- 
ers); Binkle; ve Chicago,.iR. I (&. RP: 
Ry. Co., 227 N.W. 419, 208 Iowa 1366. 


[d] Ditches on adjoining land.— 
It has been held that a railroad is 
not under any duty to keep open 
ditches on property not owned by it. 
Johnson vy. Chesapeake & O. Ry. Co., 
270 S.W. 726, 208 Ky. 148. 


fe] Ordinary care.—A railroad re- 
placing a drain under a street is, as 
regards injury to abutting property 
from surface water, under the duty 
only of exercising ordinary care. 
Brinkley & Lassiter v. Norfolk South- 
ern R. Co., 84 S.E. 700, 168 N.C. 428. 


{[f] Gandowner cannot dig ditch 
on right of way.—A landowner can- 
not enter an abutting railway right 
of way to dig a ditch or channel for 
water discharged upon his land 
through the construction of an em- 
bankment on the right of way. Klopp 


[§ 294 


matic conditions;’& but a railroad is not required to 
provide against extraordinary floods or other inevi- 
table casualties caused by some higher force of na- 
ture unknown to common experience.®® 
railroad company must not knowingly or negligently 
cause or permit ditches to become so clogged as to 
injure neighboring land.°° 
road is not lable for damage to adjoining land by 


So, too, a 
Of course, while a rail- 


Va Chicago, Me & JSt. Pe Rye Co. uly 
N.W. 377, 142 Iowa 483. 

[g] No basis for exception to rule. 
—(1) Where a foundry and coal and 
coke yard adjoining railroad tracks 
in a city are flooded by an excavation 
on the right of way, whereby surface 
waters which would naturally flow 
away from the foundry are collected 
and thrown onto the foundry and its 
land, and there has been no artificial 
drainage provided by law, and no ne- 
cessity therefor, and the excavation 
is not caused by the building of the 
city or improvement of a city lot, the 
railroad cannot contend that the rule 
that an owner who collects surface 
waters in an artificial drain thereby 
flooding another’s land is liable for 
the damages does not apply to city or 
village lots. Southern Ry. Co.- v. 
Lewis, 51 So. 746, 165 Ala. 555, 138 
Am.S.R. 77. (2) An embankment for 
street railroad tracks located within 
a city not a “city or village lot and 
its improvement for building,’ with- 
in the exception to the rule, borrow- 
ed from the civil law, that a landown- 
er is liable for obstructing the natural 
drainage of surface waters to the 
injury of adjoining lands, and hence 
a street railroad company which neg- 
ligently allows a culvert under such 
embankment to become clogged so 
that surface waters collect on the 
upper lands is liable for the resulting 
damage. Alabama Power Co. v. Al- 
ford, 9% So. 2:247:210 Ala. «98: 


{h] Duty of railroad company as 
common carrier, with respect to the 
safety and protection of passengers 
and freight, does not affect or vary 
the duty which it owes to others in 
common with private persons in re- 
gard to surface waters. Chorham v. 
Queen Anne’s R. Co., 54 A. 687, 19 
Del. 407. 


87.. Chicago, Rut. .& Pi Ry. Conwe 
Lynch, 143 N.W. 1083, 163 Iowa 283. 


8&. Davis v. Louisville & N. R. Co., 
244 S.W. 488, 147 Tenn. 1; Galveston, 
H. & S. A. Ry. Co. v. Vogt, (Tex.Civ. 
App.) 181 S.W. 841. 


89. Ala.—Nashville, C. & St. L. Ry. 
v. Yarbrough, 69 So. 582, 194 Ala. 162; 
Collins v. Louisville & N. R. Co., 57 
So. 838, 176 Ala. 174. 


Ill.—Smith v. Toledo, ete, R. Co., 
168 Ill.App. 670. 


Ky.—Madisonville, H. & E. R. Go. 
v. Thomas, 146 S.W. 33, 148 Ky. 131. 


Pa.—Mulligan v. Pennsylvania R. 
Co,, 73 A. 1058, 225 Pa. 76) 


Tex.—Walker v. Texas Mexican Ry. 
Co., (Civ.App.) 27 S.W.(2d) 574. 


{a} Plaintiff cannot recover with- 
out proving in such a case that de- 
fendant’s failure to maintain a sewer 
of sufficient ‘capacity and condition 
to earry off ordinary water was the 
actual producing cause of the injury. 
Mulligan v. Pennsylvania R. Co.; 73 
A. 1058, 225 Pa. 76. 


90. Alabama Power Co. v. Alford, 
97 So. 224, 210 Ala. 98; Alabama 
Great Southern R. Co. v. Killian, 82 
So. 572, 17 Ala.App. 124; Galves- 
ton, etc., R. Co. v. Riggs, (Civ.‘App.) 
107 S.W. 589 [aff 109 S.W. 864, 101 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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reason of waters brought or retained thereon without 
any act or fault of the railroad,®! it is liable where 
its negligence coneurs with that of another to pro- 


duce the injury.°? 


[§ 295] (b) Common-Law Rule and Modifications 


Tex. 522]. 


[a] Necessity of notice.—If ditch- 
es were sufficient to take care of sur- 
face water, and instead of being filled 
by the railroad company became clog- 
ged without its knowledge or fault 
or notice to it, it would not be liable 
for the damages to a neighbor from 
overflow of surface water unless after 
notice it permitted them to remain in 
such condition. Alabama Great 
Southern R. Co. v. Killian, 82 So. 572, 
17 Ala.App. 124. 


91. Ala.—Atlantic Coast Line R. 
+63 v. Woolfolk, 59 So. 633, 178 Ala. 


Ill.—Chicago & Alton R. Co. v. 
Glenney, 9 N.E. 203, 118 lll. 487; Hut- 
ton, vr. Clevelands*C,, Co. & St. Lot Ry. 
Conse JUAD DS 235 


Iowa.—Hinkle v. Chicago, R. I. & 
aaatys Co., 227 N.W. 419, 208 Iowa 


Ky.—Chesapeake & O. Ry. Co. v. 
Caldwell, 281 S.W. 176, 213 Ky. 410. 


Pa.—Buseck v. New York, C. & St. 
L. Ry. Co., 99 Pa.Super. 310. 


Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Anderson, (Civ.App.) 194 S. 
W. 662; Siewerssen v. Harris Coun- 
Ly, 915 SW, 330, 4k Tex.Ctiv.App.,115. 


[a] Thus (1) a railroad company 
is not liable for damages caused by 
* lack of culverts under a Switch track 
connected to its main line where such 
switch track was constructed and 
maintained by a third person. Ches- 
apeake & O. Ry. Co. v. Caldwell, 281 
S.W. 176; 213 Ky. 410. (2) A rail- 
road company charged with failure to 
maintain a sufficient opening in an 
embankment to carry off surface wa- 
ters has been held not liable for flood- 
ing of land which was due to the in- 
sufficiency of a connecting city sew- 
er. Hutton v. Cleveland, C., C. & St. 
L. Ry. Co., 259 Ill.App. 23. 


[b] Covenant to drain.—A _ rail- 
road company covenanting to con- 
struct a ditch and culvert to drain 
land of an adjoining owner and con- 
structing such works in accordance 
with such covenant has been held not 
required to dispose of the water at all 
hazards by carrying the water over 
higher ground when another railroad 
company had obstructed the natural 
outlet. Buseck v. New York, C. & St. 
L. Ry. Co., 99 Pa.Super. 310. 


92. Delashmutt v. Chicago, B. & 
Q. R. Co., 126 N.W. 359, 148 Iowa 556. 

93. Application of statutes regu- 
lating rights, duties, and liabilities 
of railroad companies in respect of 
surface waters see Railroads § 454. 

Company liable see infra § 312. 


$4) 4St:" Louis, ete.) Ri'Co. v. .\Har= 
die, 113 S.W. 31, 87 Ark. 475; Hill v. 
Buffalo, etc, R.) Co., 10 Grant Ch. 
(Ont.) 506 (holding, however, th5t 


specific performance of a contract to 
construct culverts will not be decreed 
against a purchasing company where 
it purchases without knowledge of 
the contract and no notice thereof was 
given by the landowner, and the cost 
of constructing them after the com- 
pletion of the railroad would impose 
a great hardship on such company). 


95. U.S.—Walker v. New Mexico, 
etc., Ry ‘Co. 17° S.Ct. 421, 165 U.S. 598, 
41 L.Ed. 837 (applying law of New 
Mexico); Sandstrum y. Missouri Pac. 
R. Co., 39 F.(2d) 165 (applying law 
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Thereof.°* In the absence of a contract imposing a 
duty to construct culverts,®* under the common-law 
rule a railroad company is not liable for an obstrue- 


tion of the flow of surface water resulting from the 


of Kansas); Hagge v. Kansas City 
Southern R. Co., 104 F. 391. 


Dak.—Hannaher v. St. Paul, 
er COmr aL ONG Vier ig tom earn 


D.C.—Baltimore & O. R. Co. Vv. 
Thomas, 37 App.D.C. 255. 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Smith, 97 N.E. 164, 177 Ind. 524; 
New Jersey, etce.,, R. Co. v. Tutt, 80 
N.E: 420, 168 Ind. 205; Clay v. Pitts- 
burgh, ete, R. Co., 73 N.E. 904, 164 
Ind. 439; Dunn v. Chicago, I. & L. 
Ry. Co., 114 N.E. 888, 63 Ind.App. 553; 
Cleveland, C., C. & St. L. Ry. Co. v. 
Griswold, 97 N.B. 1030, 51 Ind.App. 
49% SPittspure, CC. S& St. ue Ry. Co: 
v. Atkinson, 97 N.E. 353, 51 Ind.App. 
315; Barrett v; +Cléeveland) Civ @. & 
St. L. Ry. Co., 96 N.H. 490, 48 Ind.App. 
668; Cleveland, etc., R. Co. v. Hud- 
dleston, 52 N.E. 1008, 21 Ind.App. 621, 
69 Am.S.R. 385; New York, etc., R. Co. 
v. Speelman, 40 N.E. 541, 12 Ind.App. 
372; Jean v. Pennsylvania Co., 36 N. 
E. 159, 9 Ind.App. 56. See also Watts 
v. Evansville, Mt. C. & N. Ry. Co., 
29 NE. 315, PO ind 27) (holding 
that a duty is imposed on a railroad 
constructing its road across a river 
and adjacent lowlands to use ordi- 
nary care, in view of all the circum- 
stances and conditions known, or 
which may be known by the exercise 
of due care, as well as all conditions 
which can be reasonably foreseen or 
anticipated, not to expose the lands 
of others to damage of being injured 
by unnatural flow of water occasioned 
by the construction; but the railroad 
is not an insurer against all dam- 
ages). 

Ind.T.—Foreman v. Midland Val- 
ley R. Co., 104 S.W. 806, 7 Ind.T. 478. 


Kan.—Missouri Pae. R. Co. v. 
Keyes, 40 P. 275, 55 Kan. 205, 49 Am. 
S.R. 249; Kansas City, ete, R. Co. 
v. Riley, 6 P. 581, 33 Kan. 374; Atchi- 
son, ete., R. Co. v. Hammer, 22 Kan. 
768,131; Am.R- 216, 


Me.—Morrison v. Bucksport, 
R. Co., 67 Me. 353. 


Minn.—Jordan v. St. Paul, etc., R. 
rape: N.W. 849, 42 Minn. 172, 6 L.R. 


Mo.—Goll vy. Chicago & A. Ry. Co., 
197 S.W. 244, 271 Mo. 655; Cox v. Han- 
nibad; ete.) R.— Co.) 74 (SW, 8545.74 
Mo. 588; Abbott v. Kansas City, etce., 
Riv (COne 80) Mow 201) 53. Amr Seis; 
Munkres v. Kansas \City, ete., R. Co., 
72 Mo. 514; Hosher v. Kansas City, 
etc., R. Co., 60 Mo. 329; Hutchings v. 
Wabash Ry. Co., 33 S.W.(2d) 147, 
224 Mo.App. 1124; Goll v. Chicago 
oe UAW RY. Oo App.) LIS Saw List 
Thompson v. Chicago, etce., R. Co., 119 
S.W. 509, 1837 Mo.App. 62; Standley 
v. Atchison, etc., R. Co., 97 S.W. 244, 
121 Mo.App. 537; Collier v. Chicago, 


ete., 


eter 


etc., R. Co., 48 Mo.App. 398; Burke 
v. Missouri Pac. R. Co., 29 Mo.App. 
370. But see Jackson v. Wabash 


R. Co., 185 S.W. 977, 154 Mo.App. 472 
(holding that a railroad company 
which, in using a city street, con- 
structed an embankment in raising 
its tracks above the level of the street 
and thereby cast surface water on 
he property of an abutting owner is 
liable for damages). 


Neb.—Fremont, etec., R. Co. v. Gay- 
ton, 93 N.W. 168, 67 Neb. 263; Chi- 
cago, etc., R. Co. v. Shaw, 88 N.W. 508, 
63 Neb. 380, 56 L.R.A. 341; Bunder- 
son v. Burlington, ete, R. Co. 61 
N.W. 721, 43 Neb. 545; Morrissey v. 


construction of its road or other works;®*® but this 


Chicago, ete., R: Co., 56 N.W. 946, 38 
Neb. 406. 


N.H.—Priest v. Boston, etc., R. Co., 
OL AS tOG 7s vip bias 


N.J.—McClosky v. Atlantic City R. 
Co., 56 A. 669, 70 N.J.Liaw 20. 


N.Y.—Howard v. Buffalo, 105 N.E. 
426, 211 N.Y. 241; Manley v. New 
York).Cent. BR. Co:,-237 JN: Y-S: 2 vomoan 
App.Div. 206; Sabetto v. New York 
CEM heLCH btn OO. LQ) Ne Vas ne tao ee tae 
App.Div. 832; Dailey v. Western New 
York, et ei,5-Rs Co... 69, INovemucd WOnnos 
App.Div. 551; Egener v. New York, 
ete); Ra Co..38 NFY-S3192"3 A pp, Dans 
157; Snook y. New York Central & 
H. R. R. Co., 152 N.uy.S. 564, 90 Mise, 


69; Townsend v. New York Cent., 
pe R. Co., 106 N.Y.S. 381, 56 Misc. 


Or.—Whitney v. Willamette Bridge 
ReiCon 8) a2 23) Ore tess 


S.C.—Fairey v. Southern Ry. Co., 
160 S.E. 274, 162 S.C. 129; Banks v. 
Southern Ry., Carolina Division, 118 
S.E. 923, 126 S.C. 241; Rivenbark v. 
Atlantic Coast Line Ry. Co., 117 S.E. 
206, 124 S.C..136: Lawton v. South 
Bound R. Co., 39 S.E. 752, 61 S.C. 548. 


Va.—Norfolk, ete., R. Co. v. Car- 
ter, 2228S eb Ll, SL Varssit: 


Wash.—Healy v. Everett & Cherry 
Nalley” Traction Col, 139° PP.) 609,- 7S 
Wash. 628; Harvey v. Northern Pac. 
Ry. Co., 116 P. 464, 63 Wash. 669. 


Wis.—Clauson v. Chicago, ete, R. 
Co., 82 N.W. 146, 106 Wis. 308; Hanlin 
ve Chicagoiete., i. cCosy 21. IN, WesGuias 
61 Wis. 515; O’Connor v. Fond du 
haces vete.. KR, Co... 9 IN Wi 2 Signo avvalse 
526, 38 Am.R. 753. 


Eng.—Ely Brewery Co. v. Ponty- 
pridd ‘Urban Dist. Council, 68 J.P. 3. 


Ont.—Nichol v. Canada Southern R. 
Coy AO, Uke. OB 4583: 


[a] Protection from overflow of 
Yiver resulting in change of current. 
—The construction of an embank- 
ment by a railroad to protect the 
road from overflow from a river so as 
to change the direction of the cur- 
rent and cause the land to wash, 
which it would not have done had 
the water been free to follow the nat- 
ural slope of the ground, did not ren- 
der the railroad liable for damage 
caused thereby. Morton v. Hines, 192 
P. 1016, 112 Wash. 612. 


[b] Consent to certain grade.— 
Where the owner of a warehouse con- 
sented to the construction of a cer- 
tain grade by a railroad across a 


street, and undertook to build its 
warehouse in accordance with it, it 
cannot recover damages from _ the 


railroad by reason of the flooding of 
the basement of the warehouse by 
surface waters due to the grade, even 
though the grade was not in accord- 
ance with a city ordinance. Kirkland 
Distributing Cé. v. Seaboard Air Line 
Rn, ho Sunes Oto el eee Oe 


{e] Right of way over tile drain. 
—That a railway company acquired 
a right of way across which a private 
tile drain extends, and through which 
an adjoining owner secures an out- 
let for surface water, does not bind 
the company to keep the drain open 
and in working order for his benefit. 
Barrett v. Cleveland, C., C. & St. L. 
Ry. Co., 96 N.B. 490, 48 Ind.App. 668. 

[d] Ditches—(1) While a rail- 
road company is not under any duty 


S72) sLOtrC ds] 


rule has been modified in some jurisdictions so as to 
hold the company liable where the road was built in 
a negligent manner or with a reckless disregard of 
the physical conformation of the country or of nat- 
ural conditions likely to reeur,?® or where a nuisance 
Thus, while it has been held that a 
railroad company is not bound to construct its em- 
bankment so as to let the overflow waters of a creek 


was created.?7 


to keep open ditches on property not 
owned by it (Joliffe v. Chesapeake, 
WO, LE KORN KANE) AOS Oe al (2) 
nor to construct ditches for the pur- 
pose of draining adjacent lands (Field 
v. Chicago, ete., Co., 76 Mo. 614; 
Utter v. Great Western R. Co., 17 U.C. 
Q.B. (Ont.) 392), (3) if the landowner 
gives the railroad company permis- 
sion to construct a ditch on his land 
and the company does not complete 
the ditch but leaves it so that its only 
effect is to carry off water from the 
railroad to plaintiff’s land and leave 
it without any outlet, he may recover 
damages for the resulting injury 
(Utter v: Great Western R. Co., 
supra). 


{e] Contract with private owner. 
—(1) Where a railroad by contract 
with a private owner built a spur 
track in a cut, resulting in the dis- 
charge of unusual quantities of sur- 
face water upon the owner requesting 
the track, the railroad’s liability was 
determinable according to the law 
applicable to private parties (Kirk- 
land Distributing Co. v. Seaboard Air 
Line Ry:, 96 S.E. 122, 109 S.C. 3381), 
and (2) where the railroad construct- 
ed the spur track according to his de- 
sires, but under objection that no 
drainage could be provided for, it was 
not liable when surface waters flood- 
ed the plant of such person (Kirkland 
Distributing Co. v. Seaboard Air Line 
Ry., supra). 


96. Ark.—Kelly v. Kansas City 
Southern R. Co., 123 S.W. 664, 92 Ark. 
465; Jonesboro, etc., R. Co. v. Cable, 
117 S.W. 550, 89 Ark. 518; St. Louis, 
etc Ry Conve Hardie; 113" S2Ws7 31, 
87 Ark. 475; Little Rock, etc., R. Co. 
v. Chapman, 39 Ark. 463, 43 Am.R. 
280. 

Ind.T.—Kansas City, etc., R. Co. v. 
Williams, 58 S.W. 570, 3 Ind.T. 352. 

Minn.—Skinner v. Great Northern 
Ry. Co., 151 N.W. 968, 129 Minn. 113. 

Miss.—Canton, etc., R. Co. v. Paine, 
19 So. 199; Sinai v. Louisville, etce., 
R. Co., 14 So. 87, 71 Mass. 547. 

Mo.—Gebhardt v. St. Louis, ete., R. 
Co., 99 S.W. 778, 122 Mo.App. 503. 

Neb.—Iske v. Missouri Pac. R. Co., 
142 NW.W. 671, 94 Neb. 9; Fairbury 

Brick Co. v. Chicago, etc., R. Co., 1138 
N.W. 535, 79 Neb. 854, 13 L.R.A.N.S. 
542; Chicago, ete., R. Co. v. Shaw, 
88 N.W. 508, 63 Neb. 380, 56 L.R.A. 
341. 

N.Y.—Mundy v. New York, etc., R. 
Co., 27 N.Y.S. 469, 75 Hun 479. 

Olde" Crip liye @e Orn Sad ee Unt ne One 
Brown, 239 P. 599, 112 Okl. 1; Chi- 
Caco ne loc bs Ry. Co. v Groves, 193 
P. 755, 20 Okl. 101, 22, L.R.A.N.S. 802. 

Va.—McGehee v. Tidewater R. Co., 
62 S.E. 356, 108 Va. 508; Norfolk, etc., 
Thue @owve. Carter. 22 S.Hiwol7, 90 Va, 
587. 

Ont.—Crewson v. Grand Trunk R. 
Cor Zi CO. B68. 

[a] What constitutes negligence, 
—(1) It is negligence for a railroad 
company, in constructing its road, to 
fail to provide openings sufficient to 
permit the free flow of water from 
adjoining land. Jonesboro, L. C. & 
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EB. Ry. (Co: venCable,, 117, Suw. 550, 39 
Ark. 518. (2) The mere fact that a 
railroad roadbed interfered with sur- 
face water not flowing in any drain 
or watercourse does not show negli- 
gent construction warranting a re- 
covery for damages for obstructing 
the flow of such water. Conn v. Chi- 
Cago,, 1B i& QO. RR. ‘Com 130 NeW, 6s; 
88 Neb. 732. 


[b] Exceptionally heavy rainfall. 
—(1) While a railroad company, con- 
structing a ditch along its right of 
way and a culvert, must exercise or- 
dinary care to see that the ditch and 
culvert are in proper condition to 
carry away waters ordinarily collect- 
ed (Snook v. New York Central & H. 
R. R. Co., 152 N.Y.S. 564, 90 Misc. 69), 
(2) a railroad company has been held 
not negligent for failing to maintain 
a ditch and culvert sufficient to carry 
away water produced by an excep- 
tionally heavy rainfall (Paulson v. 


Wabash Ry. Co., (Mo.App.) 207 S. 
W. 81; Snook v. New York Central 
COPEL A ikiae te .COssESUD Ay) a S))e Naicaal Se 


those of such unusual occurrence that 
they could not have been foreseen by 
men of ordinary experience and 
prudence (Soules v. Northern Pac. 
UVC Osse Le Oils Nair Oolonke + UND aia Laciete 
A.1917A 501), (4) as distinguished 
from those the occurrence of which 
may be reasonably anticipated from 
the general experience of men resid- 
ing in the vicinity (Soules v. North- 
ern Pac. Ry. Co., supra [holding that 
the question whether a flood is ex- 
traordinary is to be decided by con- 
sidering past rains, climatic condi- 
tions, nature of drainage and soil, 
presence of trees or herbage, and 
whether a reasonably prudent man 
should have foreseen and provided 
against the danger]), (5) and will not 
be held liable provided the un- 
precedented rainfall is the sole cause 
of the damage (Wabash R. Co. v. 
Lewis, 48 F.(2d) 519); (6) but where 
tthe railroad company provided no 
outlet for the waters, it cannot es- 
cape liability for injuries caused by 
overflow by showing:+an unusual flow 
caused by inevitable accident, it ap- 
pearing that its negligence contribut- 
ed to produce the injury (Tranbarger 
v. Chicago & A. R. Co., 156 S.W. 694, 
250 Mo. 46 [aff 35 S.Ct. 678, 238 U.S. 
67, 59 L.Ed. 1204]). 


[c] Ordinance requiring drainage. 
—Although a city ordinance required 
property owners to drain all places 
where water stands twenty-four con- 
secutive hours after rain ceases or 
to fill such places, property owners 
may recover for overflow by the con- 
struction of a railroad embankment 
if water did not stand on their land 
until after such construction. Yazoo 
& Ms Ve Re Cos wv. Jackson, 196 Sw: 
474, 130 Ark. 34. 


97. Rivernbark v. Atlantic Coast 
Tiwe Eye Cone niers.e 2 OOlm Ladle Sean 
136. 

98. St. Louis, I, Mi& S.) Ry Go, 


v. Walker, 117 S.W. 534, 89 Ark: 556. 


99. Ark.—St. Louis. I. M. & S. Ry. 
Co. v. Stevens, 186 S.W. 60, 124 Ark. 
599. 
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flow as they naturally would have done,®® a railroad 
company must so use its property as not to damage 
unnecessarily or negligently that of the adjoining 
owners,?? and must provide for the natural flow of 
surface waters, if this can be done without danger to 
the operation of the road, and without incurring un- 
due expense out of proportion to the ingury to ad- 
joining lands;+ and if an embankment diverts sur- 


Miss.—Columbus & G. Ry. Co. v. 
Taylor, 115 So. 200, 149 Miss. 269. 


N.Y.—Wickham v. Lehigh Valley 
RR... 'Co., 83 IN-Y.S. > £46h Sb App inve 
182. 


S.D.—Langness v. Chicago, M. & St. 
Bio Ry? ‘Co5wmlesirNe Wis LOD OMe AORSED, 
546. 


Va.—wNorfolk, etc., R. Co. v. Car- 
ter, 22 S.H: 517, 91 Va. 587. 


[a] Choice of methods of con- 
struction and maintenance.—(1) A 
corporation building a railroad in 
such a manner as to cause injury to 
another ‘by obstructing the flow of 
surface water is liable when another 
method equally safe, convenient, and 
inexpensive would not be injurious 
to others. Columbus & G. Ry. Co. v. 
Taylor, 115 So. 200, 149 Miss. 269; 
Mobile & ©. R. Co. v. Tays, 107 So. 
871, 142 Miss. 743; Sinai v. Louisville, 
N. 0. & TA Ry. Co.) 14°So0: (875.70 Miss 
547. (2) Where it appears that a 
railroad company with reasonable 
care and expense could have con- 
tinued the use of a trestle for its 
tracks or made other provision allow- 
ing free passage for surface waters, 
it is liable to landowners flor dam- 
ages caused by surface waters divert- 
ed by the construction of a solid em- 
bankment. St. Louis, I. M. & S. Ry. 
Bee v. Stevens, 186 S.W. 60, 124 Ark. 

OF 


[b] Duty to maintain.—It is the 
railroad’s duty not only properly to 
construct, but properly to maintain 
the roadbed with sufficient openings 
to permit the flow of surface waters. 
Yazoo & M. V. R. Co. v. Scott, 70 So. 
459, 110 Miss. 443. 


{[c] Insufficient facilities of city 
for additional water. — A railroad, 
whose construction of an embank- 
ment in highway accumulated surface 
water on plaintiff’s adjoining land, 
has been held not excused from lia- 
bility because the city failed to afford 
additional facilities for carrying off 
the water. Louisville, N. O. & T. R. 
Co. yy Jackson, 184 S.W. 450, 123 


{d] Right to close ditch. — (1) 
While a ditch maintained along a 
railroad right of way to carry away 
surface waters could not be closed if 
the closing would result in flooding 
adjoining land bought and improved 
while the ditch cared for all surface 
water (Peterson v. Northern Pac. Ry. 
Co., 156 N.W. 121, 182 Minn. 265), (2) 
plaintiff could not show that the dis- 
continuance of the ditch by defendant 
railroad along its right of way was 
wrongful by proof that defendant, by 
its embankment and culverts, was 
wrongfully causing an unnatural flow 
of water on plaintiff’s land, since de- 
fendant might remedy the matter in 
some other way than by continuing 
the ditch (Goldman v. New York, N. 
Pe He Reso, 15 A148) So Conne 


1. Thompson v. Mobile, J. & K. C. 
R. Co., 61 So. 596, 104 Miss. 651; Alae 
bama & M. R. Co. v. Beard, 48 So. 405, 
93 Miss. 294. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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face water into unnatural courses, it is its duty to use 
ordinary care to provide other channels to earry off 
such waters in their diverted course so as to prevent 
injury to others.? Of course, a railroad company is 
not hable for damage to adjoining land for waters 
brought thereon through no fault or act of its own.* 


[§ 296] (c) Crossing Gulley, Ravine, or Natural 
Depression. It is always incumbent on the railroad 
to make and maintain culverts, ete., where the road 
crosses a ravine, gully, or natural depression in the 
earth which forms the natural and accustomed chan- 
nel for the escape of surface water,* sufficient for any 
flood which may reasonably be anticipated,® and the 
mere fact that the flood is unusual does not absolve 
the railroad from responsibility, where it was not be- 
yond ordinary anticipation;® nor will the fact that 
competent engineers were employed, or that the em- 
bankment was constructed in the manner usually 
adopted by railroad companies, save the company 
from liability.7. So, too, a railroad company is liable 


Soe, St auOulsilan Vier Sia kiy. CO Vu oot, 229) Vian 323. 


Walker, 117 S.W. 534, 89 Ark. 556. 
[a] Extent of duty.—The duty of 


a railroad building an embankment fa] 


WATERS 


W.Va.—Henry v. Ohio River R. Co., 
21 S.B. 863, 40. W.Va. 234, Cos 


Right to insist natural drain 8. 


[67 C.J.] 873. 


for damages caused by its embankment obstructing 
natural drains sufficient to carry off water coming 
through a crevasse in a levee, even though the break 
in the levee be considered a fortuitous event, or due 
to an irresistible force, such embankment being the 
proximate cause of the damage.*® 


[§ 297] (d) Effect of Grant of Right of Way and 
Condemnation. It has been held that the grant of 
aright of way to a railroad company carries with it 
the right to make embankments, culverts, and ditches 
for the proper grading and protection of the road, 
and if, in exercising this right with due care and 
skill, the flow of surface water from adjoining land 
of the grantor is obstructed, he has no cause of ac- 
tion,® but the aequisition of its right of way by con- 
demnation proceedings does ‘not release a railroad 
company from damages resulting from the negligent 
construction and maintenance of its roadbed.?° 


[§ 298] 3. Artificial Drainage of Land'!—a. Gen- 
eral Rules—(1) In General. Subject to certain re- 


COLO TAYE INE iam Pee ena ey alike’ 
7. Reichert v. Northern Pac. Ry. 
supra. . 


Miller v. Texas & P. Ry. Co., 88 
So: 123, 1248 La: 936. 


was merely to empty surface waters 
into ditches, drains, or watercourses, 
if there were any present. Alexander 
v. Wabash Ry. Co., (Mo.App.) 38 S.W. 
(2d) 545. ’ 


3. Louisville) N20. & TR. Co. y. 
Jackson, 184 S.W. 450, 123 Ark. 1. 


4. VAla-—_Savannah:. ete,” Re iCo. ev. 
Buford, 17 So. 395, 106 Ala. 303. 


Ark.—St. Louis Southwestern Ry. 
Co. v. Mackey, 129 S.W. 78, 95 Ark. 
DOME USL VISOUIS Ls MT, | Oeo Ss PY, . COs 
v. Magness, 123 S.W. 786, 93 Ark. 
6. 


Ga.—Georgia, ete., R. Co. v. Jerni- 
gan, 57 S.E. 791, 128 Ga. 501. 


11l.—Chicago, ete., R. Co. v. Reuter, 
49) INVES) 166, 9223 T113'3:7- 


Iowa.—Nelson v. Omaha & C. B. St. 
Ry. Co., 138 N.W. 831, 158 Iowa 81. 


Ky.—Chesapeake & O. Ry. Co. v. 
Pike County Realty Co., 270 S.W. 764, 
208 Ky. 279; Chesapeake & O. Ry. 
Co. v. Blankenship, 164 S.W. 943, 158 
Ky. 270 [reh den 170 S.W. 620, 161 
Kaye mol 6). 

La.—Payne v. Morgan’s Louisiana, 
etc., R., ete, Co., 38 La.Ann. 164, 58 
Am.R. 174. 

Minn.—Jungblum v. Minneapolis, 
ete., R. Co., 72 N.W. 971,—70 -—Minn. 
Noe 

Neb.—Iske v. Missouri Pac. R. Co., 
142 N.W. 671, 94 Neb. 9; Smith’ y. 
Chicago, B. & Q. R. Co., 119 N.W. 669, 
83 Neb. 387; Missouri Pac. R. Co. v. 
Hemingway, 88 N.W..673, 63 Neb. 610; 
Chicago, etc., R. Co. v. Shaw, 88 N.W. 
508. 63 Neb. 380, 56 L.R.A. 341: Town 
v. Missouri Pac. R. Co., 70 N.W. 402, 
50 Neb. 768; Lincoln, etce., R. Co. v. 
Sutherland, 62 N.W. 859, 44 Neb. 526. 

N.Y.—Howard v. Buffalo, 105 N.E. 
426; 21 deeNuy. 24. 

N.D.—Henderson v. Hines, 183 N.W. 
531, 48 N.D. 152; Reichert v. North- 
Cri pCa ye Orn Oui NaVis Llieligcoo 
N.D. 114 [cit Cyc]. 

OkL—GulteCig& (SS. E.. By. Cosav. 
Brown, 239 P. 599,112 Okl. 1; Chi- 
cago, R. I. & P. Ry. Co. v. Groves, 93 
Pia, OOK 1L0t, 220 LAReAUNES. 802, 

S.D.—Quinn v. Chicago, etc., R. Co., 
P20 UN. W.t 884, 233) SDs 126, 22 RA. 
N.S. 789. 

Va.—Atlantic Coast Line R. Co. v. 
Southern Oil & Feed Mills, 106 S.E. 


should carry off water.—Where, be- 
fore the building of a dump, a natural 
ravine had carried water from land, 
separated from plaintiff’s land by 
railroad tracks, onto plaintiff’s land, 
the railroad which built the culvert 
had a right to insist that a natural 
drain running across plaintiff’s land 
should take care of water collected 
into it throughout the area of a wa- 
tershed. Forkner v. Chesapeake & O. 
R.Co., 57 SW. (2d) 489,247 Ky. 550: 

[b] Ordinary care.—The degree of 
care and foresight a railroad com- 
pany should use in putting a pipe un- 
der its roadbed to carry off water to 
prevent flooding of lands of adjoining 
landowners is that which an _ ordi- 
narily prudent man would exercise 
under the conditions and circum- 
stances existing at the time. Atlantic 
Coast Line R. Co. v. Southern Oil & 
Feed Mills, 106 S.E. 337, 129 Va. 323. 

[ec] Not necessary that water flow 
at ail times.—It is not necessary to 
constitute a drainway that there 
should be water flowing at all times 
or a wearing away of the grass at the 
bottom, especially in view of the 
volume of such water in a drainway 
in treeless areas. Reichert v. North- 


ernsiPach) Ryz Coy, 16% ON. wWe. b27, 439 
N.D. 114. 
[d] Artificial way of eoual capac- 


ity and efficiency.—If a railway road- 
bed did not obstruct the natural 
drains and watercourses’ through 
which accumulated surface waters 
were wont to flow while the premises 
were in a state of nature, or if such 
drains were obstructed by the rail- 
road, if it substituted an artificial 
way of equal capacity and efficiency, 
it was not negligent in constructing a 
solid continuous roadbed for its rail- 
way. Conn v. Chicago. B. & Q.. R. Co., 
130 N.W. 563, 88 Neb. 732. 


5. Reichert v. Northern Pac. Ry. 
Co., 167 N.W. 127, 39 N.D. 114: Soules 
Va Northern Pac: Ry. Co. 157 (N.W.. 
823, 34 N.D. 7, L.R.A.1917A 501. 


fa] Ordinary proprietor distin- 
guished.—A railroad company whose 
right of way crosses the bed of a 
stream does not have the same rights 
in regard thereto as a proprietor of 
Jand has in regard to natural surface 
water. Dunn v. Chicago, I. & L. Ry. 
@o., 14 NE. 888, 63 Ind. App.’ 553. 

6. Reichert v. Northern Pac. Ry. 


9. Ala.—Shahan v. Alabama Great 
Southern R. Co., 22 So. 449, 115 Ala. 
181, 67 Am.S.R. 20. 


Ark.—Kelly v. Kansas City South- 
ern Ry. Co., 123 S.W. 664, 92 Ark. 465. 


Dak.—Hannaher y. St. Paul, etc., R. 
COMMS IND VW ape De cule ole 


Iowa.—Bluneck v. Chicago, ete., R. 
Co., 120 N.W. 737, 142 Iowa 146 [rev 
115 9N: We 102431. 


Kan.—Missouri Pac. R. Co. v. Ren- 
Sm 34 P. 802, 52 Kan. 237, 39 Am.S.R. 


Miss.—Yazoo, etc., R. Co. v. Davis, 
19 So. 487, 73 Miss. 678, 55 Am.S.R. 
562, 32 L.R.A. 262. 


Mo.—Moss v. St. Louis, I. M. & S. 
Ry. Co., 85 Mo. 86; Jones v. St. Louis, 
I. M. & S. Ry. Co., 84 Mio. 151; Benson 
v. Chicago, etc., R. Co., 78 Mo. 504. 

N.C.—Fleming v. Wilmington, ete., 
Reon 20S Bs 145 1b NEC 6726. 

_ Pa.—White v. Philadelphia & Read- 
ing: Ry: Co.,46 Pa.Super. 372. 


[a] Paving surface of right of 
way.—A railroad company having 
been granted a right of way is not 
required to pave the entire surface of 
its right of way and make it water- 
proof, so that cellars abutting upon 
it may not become damp. White v. 
Philadelphia & Reading Ry. Co., 46 
Pa.Super. 372. 

10. Howard v. Illinois Cent. Ry. 
Co., 130 N.W. 946, 114 Minn. 189: 
Kansas City, P. & G. R. Co. v. Wil- 
liams, 58 S.W. 570, 157 Mo. 450: Iske 
v. Missouri Pac. R. Co., 142 N.W. 671, 
94° Neb. 93 (Chicao, etcse R. Gon sv, 
Ely, 110 N.W. 539, 77 Neb. 809. 


[a] Thus the fact that damages 
were recovered for the location of the 
road does not preclude the recovery of 
damages for negligently maintaining 
an insufficient culvert or drain, as the 
damages then recoverable were to be 
estimated on the theory that the road 
would be constructed and maintained 
in a reasonably proper and skillful 
manner. Iske v. Missouri Pac. R. Co., 
142 N.W. 671, 94 Neb. 9; Chicago, ete., 
ayer v. Ely, 110 N.W. 539; 77 Neb. 


11. Causing overflow of water as 
nuisance. see Nuisances § 300. 

Construction and maintenance of 
ditches see infra §§ 336-343. 
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strictions!? and provided he acts reasonably?® and 
with a prudent regard for the adjacent owner’s in- 
terest,'4 and does not thereby increase the burden on 
the lower owner?!® or injure his property,!® the upper 
owner, sometimes by virtue of statutory provisions,** 
may, in so far as necessary to protect himself, or to 
benefit his own land,'® or for the benefit of agricul- 


Right of railroad company to drain 
its land see infra § 304. 

12. See infra §§ 299-301, 

13. Flesner v. Steinbruck, 130 N. 
W. 1040, 89 Neb. 129, 34 L.R.A.N.S. 
1055. 

[a] Reasonable use of own prop- 
erty. — Every interference by one 
landowner with the natural drainage, 
to the injury of the land of another, 
is unreasonable if not made by the in- 
terfering owner in the reasonable use 
of his own property. Flesner v. 
Steinbruck, 130 N.W. 1040, 89 Neb. 
129,434. 1..R.A.N.S: 1055. 

14. Harbison v. City of Hillsboro, 
2O4ASP ors, 103 Or. 257; JRehfuss -v. 
Weeks, 182 P. 137, 93 Or. 25; Manley 
v. Brown, 111 S.E. 505, 90 W.Va. 564. 

[a] Wuse exercise of dominion.— 
An owner in protecting his land from 
surface water may not do anything 
inconsistent with the due exercise of 
dominion over his own land. Harbi- 
son v. City of Hillsboro, 204 P. 613, 
103 Or. 257. 

[b] Damages caused by erosion.— 
While an owner of land may construct 
a drain thereon to gather and con- 
vey surface water, he will be liable 
for damages to an adjoining owner 
for the washing away of his soil by 
the erosion of the ditch water, as well 
as for damages to structures on the 
land of such adjoining owner, which 
are injured by loss of subjacent sup- 
port by erosion caused by such drain. 
Manley v. Rrown, 111 S.E. 505, 90 W. 
Va. 564. Measure of damages see in- 
fra § 323. 

15. King Land Co. v. Bowen, 61 
Soi 22,7 7; Ala. App. 462; Trumbox v. 
Pratt, 126 N.W. 1122, 148 Towa 195: 
Broussard v. Cormier, 98 So. 408, 154 
La. 877; Marable v. Barhan, 68 So. 
440. 137 La, 254. 

16. Waffle v. New York Cent. R. 
Comme an. Allo). Latt fe pina Lh phe 
Am.R. 467]; Burkett v. Bayes, 187 P. 
214. 78 Ok}. 8; BHurdman v. North- 
eastern R. Co., 3 C.P.D. 168. 

17. See statutory provisions. 


18. Case v. Hoffman, 54 N.W. 793, 
Re ae. 438, 20 L.R.A. 40, 36 Am.S.R. 
937. 

19. Ala.—Walshe v. Dwight Mfg. 
Co., 59 So. 630, 178 Ala. 310. 

Cal.—Coombs v. Reynolds, 
877, 43 Cal.App. 656. 

1ll.— Crossville v. Stuart, 77 Ill. App. 
513. 

Ind.—Templeton v. Voshloe, 72 Ind. 
134, 37 Am.R. 150. 

La.—Ludeling v. Stubbs, 34 La.Ann. 
935; Sowers & Jamison v. Shiff, 15 
La.Ann. 300; Bolinger v. Murray, 137 
So. 761, 18 La.App. 158. 

Bng.—Rawstron v. Taylor, 11 Exch. 
869, 156 Reprint 873. 

20. I1l.—People v. Peeler, 125 N.E. 
306, 290 Ill. 451. 

Ind.—Seigmund v. Williams, 104 N. 
EH. 49, 55 Ind.App. 498. 

Iowa.—Fennema v. Nolin, 212 N.W. 
702; Besler v. Greenwood, 212 N.W. 
120, 202 Iowa 138380; Parizek v. Hinek, 
123 N.W. 180, 144 Iowa 563; Dorr v. 
Gimmerson, 103 N.W. 806, 127 Iowa 
551; Plagge v. Mensing, 103 N.W. 152, 


185 P. 
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126 Iowa 737; Schrope v. Pioneer Tp., 
82 N.W. 466, 111 Iowa 113; Resser v. 
Davis, 69 N.W. 524, 100 Iowa 745. 

La.—Broussard v. Cormier, 98 So. 
408, 154 La. 877; Guesnard v. Bird, 
33 La.Ann. 796; Hooper v. Wilkinson, 
15 La:Ann, 497, 77 Am.D. 194. 

Mo.—Thoele v. Marvin Planing Mill 
Co., 148 S.W. 418, 165 Mo.App. 707; 
Anvplegate v. Franklin, 84 S.W. 347, 109 
Mo.App. 298. 


N.J.—Sullivan v. Browning, 58 A. 


302, 67 N.J.Eq. 391; Davidson — v. 
Hutchinson, (Ch.) 18 A. 977. 
N.Y¥.-—Curtiss v. Ayrault, 47 N.Y. 


73: Waffle v. New York Cent. R. Co., 
58 Barb. 418 [aff 53 N.Y. 11, 13 Am.R. 
467]. 


Or.—Rehfuss v. Weeks, 182 P. 1387, 
OBnOxrl 25: 

S.D.—Thompson y. Andrews, 165 N. 
Wii Qs noo. SD. Ae 


Wis.—Case v. Hoffman, 54 N.W. 793, 
84 Wis. 438, 20 L.R.A. 40, 36 Am.S.R. 
See 

[a] Covered drains and open ditch- 
es.—(1) A landowner cannot be en- 
joined from constructing a ditch to 
expedite the flow of water, discharged 
practically -at the point of natural 
discharge. Fennema v. Nolin, (lowa) 
212 N.W.:702. (2). An owner could 
drain land in the general course of 
natural drainage by the construction 
of' a covered drain. Besler v. Green- 
wood, 212 N.W. 120, 202 Iowa 1330. 


[b] All drainage works necessary. 
—The upper owner may make all 
drainage works necessary to the prop- 
er cultivation of his land by cutting 
ditches and concentrating it beyond 
the slow process by which it would 
ultimately reach the same destination. 
Broussard vy. Cormier, 98 So. 403, 154 
La. 877. 


[c] Agreement as to remedy.— 
Any claim because of a drain con- 
structed by defendant across plain- 
tiff’'s land for their mutual benefit not 
being of sufficient capacity is not ac- 
tionable where there was a subse- 
quent agreement as to how it should 
be remedied. Taylor v. Frevert, 166 
N.W. 474, 183 Iowa 799. 


_ [d] Damnum absque injuria.—tIf, 
in the exercise of a water right by 
the owner of a dominant estate with- 
out negligence, unavoidable loss is 
sustained by a lower owner, it is dam- 
num absque injuria. Markle v. Grothe, 
156 A. 585, 102 Pa.Super. 90. 


[e] Motive immaterial.—The mo- 
tive in discharging surfiee water on 
land of another is not important, in 
the absence of a breach of duty. Far- 
rar v. Shuss, 282 S.W. 512, 222 Mo. 
App. 472. 

[f]. No right to regulate drainage 
of neighbor’s lot.—In the absence of 
a watercourse by grant or prescrip- 
tion, and a stipulation between con- 
terminous proprietors controlling oc- 
cupation and improvement, no right 
to regulate the drainage of surface 
water can be asserted by the owner 
of one lot over that of his neighbor. 
Maddock v. City of Springfield, 
(Mass.) 183 N.E. 148. 
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ture,!® artificially drain his land,?° and is not lable 
for damages from the discharge of water from drains 
constructed by him, where the water went on the 
lower owner’s land before the construction of the 
drains and they did not send it down in manner or 
quantity different than formerly.?* So, too, an own- 
er is not liable if, in improving his property, he in- 


a long time on defendant’s land has 
been held immaterial in determining 
defendant’s liability to plaintiffs for 
damages from surface water. Mad- 
dock vy. City of Springfield, (Mass.) 
183 N.E. 148. 

{h] Poltution.—A landowner has 
been held not entitled to drain any 
water, other than natural surface wa- 
ter, on a railroad’s right of way. By- 
ram v. Lawein, 232 N.W. 907. 57 S.D. 
403. 

{i] In Minnesota (1) it has been 
held that a landowner may rid his 
land of surface water, even to the in- 
jury of another’s land, provided he 
uses all reasonable care to avoid un- 
necessary injury (Simonson y. Alden 
Tp.,. 231. News 925, 1181. Minna 200% 
Town of King v. Brekke, 187 N.W. 
515, 151 Minn. 474; Wiltschek v. Wer- 
ring, 178 N.W. 169, 146 Minn. 115; 
Hopkins v. Taylor, 151 N.W. 194, 128 
Minn. 511; Rieck v. Schamanski, 134 
N.W.-228, 117 Minn. 25; Praught v. 
Bukosky, 113 N.W. 564, 116 Minn. 206; 
Oftelie v. Hammond, 80 N.W. 1123, 78 
Minn. 275; Sheehan v. Flynn, 61 N.W. 
462, 59 Minn. 436, 26 L.R.A. 632: 
Brown vy. Winona, etc., R. Co., 55 N.W. 
123, 53° Minn: 259, 39) Am-;S-R. (6035 
Hartle v. Neighbauer, 172 N.W. 498, 
42 Minn. 438), (2) and this rule has 
been held to apply to a private drain- 
age project entered into by several 
owners of contiguous lands (Hartle 
v. Neighbauer, supra), and (3) so long 
as the drainage project is limited to 
surface waters, it -is immaterial 
whether tile or open ditch drains are 
adopted for that purpose (Hartle v. 
Neighbauer, supra). (4) While cir- 
eumstances may warrant cutting 
through a watershed or in draining 
a marsh or pond that has no natural 
outlet or course of drainage (Hopkins 
v. Taylor, 151% N.W. 194, 128 Minn, 
511), (5) if practicable, the water 
must be drained into a natural drain 
or watercourse (Town of Kings v. 
Brekke, 187 N.W. 515, 151 Minn. 474; 
Hopkins v. Taylor, supra; Sheehan v. 
Flynn, 61 N.W. 462, 59 Minn. 436, 26 
L.R.A. 632). (6) What is reasonable 
in the matter of drainage depends on 
the special facts of each particular 
case (Simonson y. Alden Tp., 231 N.W. 
921, 181 Minn. 200; Rieck v. Schaman- 
ski, 184 N.W. 228, 117 Minn. 25), (7) 
and a circumstance to be considered 
is the amount of benefit to the estate 
drained or improved, aS compared 
with the amount of injury to the es- 
tate on which the burden of the sur- 
face water is cast (Sheehan vy. Flynn, 
supra), (8) and the fact that the ar- 
tificial drainage is not along the nat- 
ural course of drainage, but through 
a watershed, is an important, but not 
a controlling, factor (Rieck vy. Scha- 
manski, 134 N.W. 228, 117 Minn. 25). 

21. Colo.—Johnson vy. Kraeger, 
212 P. 820, 72 Colo. 547. 

Miss.—Holman vy. Richardson, 76 
aA 136, 115 Miss. 169, L.R.A.1917R 


Neb.—Flesner v. Steinbruck, 130 N. 
epee 89 Neb. 129, 34 L.R.ALN.S, 


Or.—Harbison vy. City of Hillsboro, 


[¢] Immaterial that water stood | 204 P. 613, 103 Or. 267. 


on land for long time.—The fact that 


some surface water was standing for! W. 91, 133 Wis. 


Wis.—Manteufel v. Wetzel, 114 N. 


C1 Orr LO Pub ARING SS. 
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cidentally casts surface water on adjacent premises, 
without collecting it into a body.?? 
owner of the higher or upper estate is not liable for 
injury from surface water flowing from the upper 


estate in the ordinary way.?* 
Rights in artificial drains. 


toppel.?° 


167. 

[a] Persons injured may recover 
damages for any trespasses commit- 
ted on their land in the prosecution 
of the work. Applegate v. Franklin, 
84 S.W. 347, 109 Mo.App. 293. 

22. La Fetra v. Richardson, 186 
P. 396, 44 Cal.App: 302; Lyons v. 
Fairmont Real Estate Co., 77 S.E. 525, 
71 W.Va. 754. 

[a] Thus an upper landowner has 
been held not liable for damages to a 
lower landowner, caused by diversion 
of surface storm waters from the 
course of their natural discharge and 
flow, so that they were concentrated 
upon the land of the lower landowner 
in an unnatural manner and quantity, 
where such flow of water was caused 
by plowing and back-furrowing, done 
in a proper manner and without any 
intention to damage the lower land- 
owner. Coombs vy. Reynolds, 185 P. 
877, 43 Cal. App. 656. 

23. Cal.—Heier v. Krull, 117 P..530, 
160 Cal. 441; Mathews v. Kinsell, 41 
Cal..512. 

Conn.—Tide Water Oil Sales Cor- 
poration v. Shimelman, 158 A. 229, 114 
Conn. 182, 81 A.L.R. 256. 

Ind.—Watts v. Evansville, Mt. C. & 
Ni Ry. Go., 129 ING. 295,219) Ind. 27; 
Schwartz v. Nie, 64 N.E. 619, 29 Ind. 
App. 329. 

Iowa.—Thompson v. Board of 
Sup’rs of Buena Vista. County, 206 N. 
W. 624, 201 Iowa 1099. 

Kan.—Johnston v. 
1075, 83 Kan. 388. 

Ky.—Steinke v. North Vernon Lum- 
ber Co., 227 S.W. 274, 190 Ky. 231. 

Mass.—Maddock v. City of Spring- 
field, 183 N.E. 148; Morrill v. Hurley, 
120 Mass. 99. 

Mont.—Campbell v. Flannery, 74 P. 
450, 29 Mont. 246. 

N.Y.—Garrett v. Wood, 71 N.Y.S. 
987, 35 Mise. 397 [aff 75 N.Y.S. 1125, 
70 App.Div. 620]. 

Pa.—Markle vy. Grothe, 156 A. 585, 
102 Pa.Super. 90. 

Porto Rico.—Balbas v. Rogers, 4 
Porto Rico Fed. 82. 

Sask. ee. Vv. 
Dom.L.R. 

[a] se te water.—One adjoining 
owner is liable to another for damage 
caused by waste water flowing from 
his barn upon the premises of the 
other. Murtha v. O’Heron, 178 Ill. 
App. 347 

24 Stoddard y. Filgur, 21 Ill.App. 
560. 

\25. Canton Iron Co. v. Biwabik- 
Bessemer Co. 65 N.W. 643, 63 Minn. 
367; Sykes v. Sykes, 147 S.E. 621, 197 
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A person making an 
artificial drain on his land for the discharge of : sur- 
face water has been held not obliged to keep it open 
as an artificial drain for the purpose of draining the 
lands of others;?# and where an upper owner con- 
structs a drain which has the effect of relieving the 
lower owner from the burden of drainage, such low- 
er owner has been held to get no right to the contin- 
uance of this immunity, or to prevent the upper own- 
er from restoring the water to its original course un- 
less the facts are such as to create an equitable es- 


WATERS 


Of course, the 


Rights and duties as to surface waters and s 
of water different. 
ing landowners as to surface waters and drainage 
thereof are different from their rights and duties as 
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treams 
The rights and duties of adjoin- 


to streams of water flowing through their lands, as to 


which they are riparian owners, although the max- 
ims, So use your own property as not thereby to in- 
jure that of another, and Water flows, and as it flows, 
so it ought to flow, apply to both.?°® 

[§ 299] (2) Increase of Flow or Change of Place 
or Manner of Discharge.?? 
tional circumstances,”* or of a prescriptive?® or stat- 
utory®°® right, or the consent of the lower owner,?! 
an upper owner has no right to increase materially 
the quantity or volume of water discharged upon the 
lower estate;*? nor may the upper owner discharge 


In the absence of excep- 


water in a different manner than it would usually 


N62 137: 

26. Southern Ry. Co. v. Lewis, 51 
So. 746, 165 Ala. 555, 138 Am.S.R. 77. 

Natural watercourses generally see 
supra §§ 3-114. 

27. Artificial drainage by railroad 
companies see supra § 304. 

28. King Land Co. v. Bowen, 61 So. 
22, 7 Ala.App. 462. 

[a] Under exceptional circum- 
stances a landowner may be permit- 
ted to increase the burden at a partic- 
ular point by concentrating into one 
channel and depositing, at that point, 
in greater volume and with greater 
rapidity and more injury than nature, 
water which had theretofore natural- 
ly flowed by divers natural channels 
over a wider area on the same lower 
estate, provided he exercises a pru- 
dent regard for the welfare of Such 
lower owner. King Land Co. v. Bow- 
en, 61 So. 22, 7 Ala.App. 462. 

29. See-infra § 307. 

30. See statutory provisions. 

31. Olney Springs Drainage Dist. 
v. Auckland, 267 P. 605, 83 Colo. 510; 
Morse v. Swanson, 114 N.Y.S. 876, 129 
App.Div. 835. 

32. Ala.—Crabtree y. Baker, 175 
Ala. 91, 51 Am.R. 424; City of Mo- 
bile v. Lartigue, 127 So. 257, 23 Ala. 
App. 479; King Land Co. v. Bowen, 
61 So. 22, 7 Ala.App. 462. 

Ark.—Ayer-Lord Tie Co. v. Puckett, 
273 S.W. 715, 169 Ark. 271. 

Cal.—LeBrun v. Richards, 291 P. 
825, 210 Cal. 308, 72 A.L.R. 336; Wein- 
berg Co. v. Bixby, 196 P. 25, 185 Cal. 
87; San Gabriel Valley Country ‘Club 
v. Los Angeles County, 188 P. 554, 182 
Cal. 392, 9 A.L.R. 1200; Heier v. Krull, 
117 P. 530, 160 Cal. 441; Rudel v. Los 
Angeles County, 50 P. 400, 118 Cal. 
281; La Fetra v. Richardson, SO rmieee 
396, 44 Cal.App. 302; Board of Trus- 
tees of Leland Stanford Junior Uni- 
versity y. Rodley, 177 P. 175, 38 Cal 
App. 563; Peck v. ‘Peterson, 115 P. 327, 
15 Cal. App. 543. 

Conn.—Tide Water Oil Sales Cor- 
poration v. Shimelman, 158 A. 229, 114 
Conn. 182,81" A. L.R.. (256. 

Ga.—Goldsmith v. Elsas, May & Co., 
53 Ga. 186. 

Ill.—Hicks v. Silliman, 93 Ill. 255; 
Crossville v. Stuart, 77 Ill.App. 513; 
Throop v. Griffin, 77 Ill.App. 505; 
Wagner v. Chaney, 19 Iil.App. 546. 

Ind.—Templeton y. Voshloe, 72 Ind. 
134, 37 Am.R. 150. 

Iowa.—Conklin' v. City of Des 
Moines, 168 N.W. 874, 184 Iowa 384; 
Obe v. Pattat, 130 N.W. 903, 151 Iowa 
723; Baker v. Akron, 122 N.W. 926, 
145 Iowa 485, 30 L-sR.A.N.S. 619; 
Wirds v. Vier Kandt, 108 N.W. 108, 


131 Iowa 125; Dorr v. Simmerson, 103 
N.W. 806, 127 Iowa 551; Geneser v. 
Healy, 100 N.W. 66, 1a Towa 310: 
Williamson v. Oleson, 59 N.W. 267, 91 
Iowa 290; Livingston v. McDonald, 
21 Iowa 160, 89 Am.D. 563. 

Ky.—Steinke v. North Vernon Lum- 
ber Co., 227 (SW. 2745° 190. Ky. 2313 
Wharton v. Barber, 221 S.W. 499, 188. 
Ky. 57 [quot Cyc]; Johnson vy. Mar- 
cum, 153 S.W. 959, 152 Ky. 629; Madi- 
sonville, H. & E. R. Co. v. Cates, 127 
S.W. 988, 138 Ky. 257, 137 Am S.R. 379; 
Grinstead v. Sanders. 56 S.W. 665, 22 
Ky.L. 51 

La. Guillory, 43 So. 49, 
118 La. 455; Sharpe v. Levert, 26 So. 
1900, 51 LaAnn. 1249; Orleans Nav. 
Co. v. New Orleans, 2 Mart. 214. 


Mich.—Voorhies v. Pratt, 166 N.W. 
844, 200 Mich. 91; Peacock vy. Stinch- 
comb, 155 N.W. 349, 189 Mich. 301; 
Village of Sand Lake v. Allen, 151 N. 
W. 705, 185 Mich. 1; Offley v. Gar- 
linger, 126 N.W. 434, 161 Mich. 351; 
O’Connor. v. Hogan, 104 N.wW. 29, 140 
Mich, 613: .Breen: wv. Hyde; 789 ON. WwW. 
732, 130 Mich. 1; Osten v. Jerome, 53 
N.W. 7, 93 Mich. 196; Chapel v. Smith, 
45 N.W. 69, 80 Mich. 100. 
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S.W. 301. 
Nev.—Boynton v. Longley, 6 P. 4387, 
19 Nev. 69, 3 Am,S.R. 781. 


N.J.—Davison v. Hutchinson, 15 A. 
257, 44 N.J.Nq. 474. 


N.Y.—Curtiss v. Ayrault, 47 N.Y. 
73; Bull v. State; 247 N.Y.S. 183, 231 
App.Div. 313; Morse v. Swanson, 114 
N.Y.S. 876, 129 App.Div. 835. 

Okl.—Chiecago, ete, R. Co. v. Da- 
vis, 109 P. 214, 26 Okl. 434; Chicago. 
ete., R. Co. v. Johnson, 107. P. 662, 25 
Okl. 760, 27 L.R.A.N.S. 879. 


Or.—Bush y. Portland, 23 P. 667, 19 
Or. 45, .20 Am.S.R. 789. 


Pa.—Pfeiffer v. Brown, 30 A. 844, 
165 Pa. 267, 44 Am.S.R. 660; Kauffman 
v. Griesemer, 26 Pa. 407, 67 Am.D. 
437; Allegheny, ete., Plank Road Co. 
v. McCloy, 11 A. 319, 8 Pa.Cas. 444: 
Toole v. Delaware, etc., R. Co., 27 Pa. 
Super. 577. 


S.D.—Thompson y. Andrews, 165 N. 
W. 9, 39 S.Di 477. 

Tenn.—Sweetwater v. Pate, (Ch. AS ) 
59 S.W. 480. 

Tex.—Miller v. .Letzerich, 49 
(2d) 404 [aff 


S.W. 
(Civ.App.) 292 S.W. 
560]; Galveston, ete, R. Co. v. Tait, 
63 Tex. 223. See also Isbell v. Len- 
nox, (Civ.App.), 224 S.W. 524 [aff 295 
S.W. 926,116 Tex. 522] (where it was 
said that the fact alone that the dam 
constructed by defendants on their 
property and the ditch therefrom dis- 
charged more water and discharged 
it more rapidly on plaintiffs’ land, 


876 [67 C.J.] 


and ordinarily have gone in the natural course of 


2 


drainage,** cast upon the lower land water which 
would not have reached it if the natural drainage 


over which the surface water from 
defendants’ land naturally flowed, 
does. not impose liability on plain- 
tiffs). 

Eng. 
ufacturiere, etc., 

Ont.—Malott v. Mersea Tp., 
611. 


[a] Natural flow of portion of sur- 
face water.—(1) That the surface wa- 
ter from only a portion of an upper 
proprietor’s land flowed in its natu- 
ral course to the land of his neighbor 
did not justify him in so draining, 
by means of ditches, the residue of 
his land (Board of Trustees of Le- 
land Stanford Junior University v. 
Rodley, 177 P. 175, 38 Cal.App. 563), 
(2) and does not defeat the lower 
owner’s right to recover damages sus- 
tained by reason of the diversion of 
water by the upper owner (Whitsett 
v. Griffis, (lowa) 168 N.W. 878). 


[b] Purchase of land with knowl- 
edge that an adjoining owner is caus- 
ing more water to discharge on such 
land than would naturally flow there- 
on has been held not to estop such 
purchaser from having such excess 
flow restrained. Offley v. Garlinger, 
126 N.W. 434, 161 Mich. 351. 


{c] Construction of tile drain 
causing the waters to be deposited on 
the lower land in somewhat greater 
volume and somewhat faster has been 
held not to cause legal injury to the 
owner of the lower land. Vick v. 
Strehmel, 222 N.W. 307, 197 Wis. 366; 
Manteufel v. Wetzel, 114 N.W. 91, 
133 Wis. 619, 19 L.R.A.N.S. 167. 


{d] Extraordinary rains.—A low- 
er owner, suing an upper owner for 
damage caused by unlawful discharge 
of surface water on the lower land, 
cannot recover for such damage as 
was caused by extraordinary rains or 
floods of unusual occurrence, which 
could not have been anticipated by 
persons of ordinary prudence or ex- 
perience. Steinke v. North Vernon 
Lumber Co., 227 S.W. 274, 190 Ky. 


a 


9 App.Cas. 170. 
9 Ont. 


fe] In Nerth Carolina (1) while 
the rule has been stated to be that 
the upper owner may increase and 
accelerate the flow of surface water 
’ (Roberts v. Baldwin, 66 S.E. 346, 151 
N.C. 407 [foll Rice v. Norfolk, etc., 
PCO Neal SoH. eL0ods 130) INeC: 375]), 
(2) it has been held that the upper 
owner may not artificially increase 
the quantity of water discharged on 
the lower estate (Winchester v. By- 
ers, 145 S.E. 774, 196 N.C. 383; Por- 
ter v. Durham, 74 N.C. 767). 

33. Cal.—San Gabriel Valley Coun- 
try Club v. Los Angeles County, 188 
P5482) Calin 392), 9 VAL ER. 1200; 
Shaw v. Town of Sebastopol, 115 P. 
213, 159 Cal. 623; Rudel v. Los An- 
geles County, 50 P. 400, 118 Cal. 281. 

111l.—Town of Saratoga v. Jacobson, 
193 Ill.App. 110 

Towa.—Schwartz v. Wapello Coun- 
ty, 227 N.W. 91, 208 Iowa 1229; Conk- 
lin v. City of Des Moines, 168. N.W. 
874, 184 Lowa 384; Baker v. Incor- 
porated Town of Akron, 122 N.W. 926, 
- 145 Iowa 485, 30 L.R.A.N.S. 619. 

Mich.—Blendon Tp. v. De Jonge, 148 
N.W. 2538, 181 Mich. 575. 

N.C.—Winchester v. Byers, 145 S.E. 
774, 196 N.C. 383. 

Tex.—Miller v. Letzerich, 49 S.W. 
(2a) 404 [aff (Civ.App.) 292 S.W. 
560]. 

[a] Estoppel.—Persons by aiding 
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in the construction of a ditch are not 
estopped to complain of its being 
deepened, and of tile being placed 
therein, they not having consented to, 
or acquiesced in, it. Elliott v. Car- 
ter, 103 N.W. 600, 140 Mich. 303, 2 De- 
troit Leg.N. 169. 


Accumulation and discharge in a 
body see infra § 300. 


34 Ala.—Nashville, C. & St. L. 
Ry. v. Yarbrough, 69 So. 582, 194 Ala. 
162; Southern Ry. Co. v. Lewis, 51 
So. "746, 165 Ala. 555, 138 Am.S.R. 77; 
Hughes v. Anderson, 68 Ala. 280, 44 
Am.R. 147. 


Cal.—LeBrun v. Richards, 291 P. 
SZ. 200) Cal 30878 (en As lene coos 
Thomson v. La Fetra, 183 P. 152, 180 
Cal. 771; Galbreath v. Hopkins, 113 
P. 174, 159 Cal. 297; Wood v. Moulton, 
80 P. 92, 146 Cal. 317; Drew v. Hicks, 
35 Bs 563, 10U Cal. xviis ba, Petras v- 
Richardson, 186 P. 396, 44 Cal.App. 
302; Board of Trustees of Leland 
Stanford Junior University v. Rodley, 
Mt P1175, 38 CalzApp: S63. 


Conn.—Adams v. Walker, 34 Conn. 
466, 91 Am.D. 742. 


Fla.—Brumley v. Dorner, 83 So. 912, 
78 Fla. 495, 


Tll.— Bauer. vy. Giesemann, 103 N.E. 
534, 261 Dll. 132; Dayton v. Ruther- 
ford, 21 N.E. 198, 128 Ill. 271; Mugge 
v. Erkman, 161 Ill.App. 180; Kennedy 
v. Murphy, 112 I1l.App. 607; Baker v. 
Leka, 48 I[ll.App. 353. See also Lacey 
v. Lacey, 199 DJl.App. 208. 

Iowa.—Lessenger v. City of Harlan, 
eae N.W. 8038, 184 Iowa 172, 5 A.L.R. 

Ky.—Wharton v. Barber, 221 S.W. 
499, 188 Ky. 57 [quot Cyc]; Louisville 
& N. R. Co. v. Stephens, 220 S.W. 746, 
188 Ky. 1; Bonte v. Postel, 5&8 S.W. 
536, 109 Ky, 64, 22) Ky-du, 583,051 eR: 
A. 187; Grinstead v. Sanders, 56 S.W. 
665.) 22 eKey- lb: 


, 24 La.Ann. 
935; Barrow v. Landry, 15 La.Ann. 
681, 77 Am.D. 199; Hooper v. Wilkin- 
son, 15 La.Ann. 497, 77 Am.D. 194. 

Mass.—Curtis v. Hastern R. Co., 98 
Mass. 428 


Mich.—-Cronin v. Payne, 121 N.W. 
290, 157 Mich. 104. 


Neb.—Shavlik v. Walla, 126 
376, 86 Neb. 768. 


N.Y.—Mairs v. Manhattan Real Es- 
tate Assoc., 89 N.Y. 498 [aff 47 N.Y. 
Super. 31]. 

N.C.—Jackson v. Kearns, 117 S.E. 
845, 185 N.C. 417; Leary v. Board of 
Drainage Com’rs, 89 S.E. 803, 172 N.C. 
25; Cardwell v. Norfolk & W. Ry. Co., 
Soest sos LEN: Cs Us 65 heitiGyerr: 
Parker v. Norfolk, ete, R: Co., 31 S: 
Byes 815 2s N- Ca viel 

Or oniass Vv. Wieees: Rye 125 LS WA 
93° Or, 25. 

Pa.—Markle v. Grothe, 156 A. 585, 
102 Pa.Super. 90. 

S.D.—Thompson v. Andrews, 165 N. 
Wao) 39S. DeAari: 

Tex.—Miller v. Letzerich, 49 S.W. 
(2d) 404 [aff (Civ.App.) 292 S.w. 
560]; North Texas Compress & Ware- 
house Co. v. Howard, (Civ.App.) 267 
S.W. 1026. 

Sergei ane v. 
Dom.L.R. 


[a] ORitie water into different 
watershed.—A landowner cannot law- 
fully divert water from one natural 
watershed into another by cutting 
through a natural bridge or barrier 


N.W. 
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conditions had not been disturbed,** divert the water 
from the courses it would naturally have followed 
and discharge it through new artificial channels,** 


e 


separating two distinct watersheds. 
Mishler v. Peterson, 166 N.W. 640, 40 
Sub. LSes Thompson v. Andrews, 165 
N.W. 9, 39 SD. 407. 


[b] Statutes authorizing owners 
to drain their land in natural course 
of drainage (1) have been held not to 
authorize a landowner to divert water 
from its natural flow (Kaufmann v. 
Lenker, 146 N.W. 823, 164 Iowa 680; 
Valentine v. Widman, 135 N.W. 599, 
156 Iowa 172; Sheker v. Machovec, 
116 N.W. 1042, 139 Iowa 1; Rae v. 
Kuhns, 184 N.W. 280, 44 S.D. 494), 
(2) and a landowner who does so is 
liable even though the water flows 
along a highway ditch before it caus- 
es the damages complained of (Shek- 
er v. Machovec, 116 N.W. 1042, 139 
Iowa 1), (3) unless the water was so 
drained under statutory drainage pro- 
ceedings (Rae v. Kuhns, supra). 


[ce] Purchase of right of way for 
ditch.—The mere fact that a drainage 
district was formed to drain lands in 
the vicinity of plaintiff’s lands, and 
for that purpose purchased a right 
of way over his lands, and construct- 
ed a ditch thereon, does not show it 
has a right to divert thereto addition- 
al waters from the other side of wa- 
tershed, making it overflow its banks 
and injure his lands. MHeier v. Krull, 
Li. Pr7530~ LE60Cal.{ 4417 


[d]. Opening dyke at natural de- 
pression.—Where a dyke, forming by 
accumulation of sand under the par- 
tition fence, prevented the natural 
flow of surface water from defend- 
ant’s land over plaintiff’s land, there 
was no wrongful diversion of natural 
course of drainage by defendant in 
opening the dyke at a natural depres- 
sion.. Taylor v. Frevert, 166 N.W. 474, 
183 Iowa 799. 


35. Ala.—Walshe v. Dwight Mfe. 
Co., 59 So. 630, 178 Ala. 310; South- 
ern Ry. Co. v. Lewis, 51 So. 746, 165 
Ala, 555, 138) Am-S.R. (7. 

Ark.—Surridge v. Ellis, 
St LL TeArK 223% 


Cal.—lLe Brun v. Richards, 291 P. 
825, 210 Cal. 308, 72 A.L.R. 336; Heier 
v. Krull, 117 P. 530, 160 Cal. 441; Kal- 
lenberg v. Long, 179 P. 730, 39 Cal. 
Avnv. 731; Peck v. Peterson, 115 P. 
327,15 Cal.App. 54/3. 

Tll.—Laney v. Jasper, 39 Ill. 46; 
Crossville v. Stuart, 77 Ill.App. 513; 
Larkin vy. Lamping, 44 Ill.App. 649; 
Weidekin v. Snelson, 17 Ill.App. 461. 


Ind.—Evansville, Mt. C. & N. Ry 
Wee v. Scott, 114 NE. 649, 67 Ind. re 


174 S.W: 


Iowa.—Lessenger v. City of Harlan, 
168 N.W. 803, 184 Iowa 172, 5 A.L.R. 
1523; Sheker v. Machovec, 116 N.W. 
1042, 1389 Iowa 1; Livingston v. Mc- 
Donald, 21 Iowa 160, 89 Am.D. 563. 


Ky.—Wharton y. Barber, 221 S.W. 
499, 188 Ky. 57 [quot Cyc]; Johnson 
v. Marcum, 153 S.W. 959, 152 Ky. 629; 
Madisonville, ete., R. Co. v. Cates, 127 
S.W... 988) 138) Keay. b2ot, ba Am sere 
379. 

La.—Barrow v. Landry, 15 La.Ann. 
681, 77 Am.D. 199; Lattimore v. Da- 
vis, 14 La. 161, 33 Am.D. 581. 


Md.—Neubauer v. Overlea Realty 
Co., 120 A. 69, 142 Md. 87. 


Mass.—Belcastro v. Norris, 158 N. 
BE. 535, 261 Mass. 174; Manning v. 
Woodlawn Cemetery Corporation, 139 
N.E. 830, 245 Mass. 250; Mahoney v. 
Barrows, 134 N.E. 246, 340 Mass. 378. 


Minn.—Nye v. Kahlow, 107 N.W. 
733, 98 Minn. 81. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or cause it to discharge upon the lower estate at a 
point which would not have been its natural destina- 
While it has been held that a mere acceler- 
ation of the flow is not an actionable injury,*” it 
has also been held that the upper owner may not ac- 
celerate the flow** where it would result in injury 


tion.?® 


to the lower proprietor.®® 


[§ 300] (8) Accumulation and Discharge in a 
If one attempts to gather 


Body.*° 


Mo.—Mehornay v. 
882, 132 Mo.App. 229 

Neb.—Warner v. Berggren, 239 N. 
W. 473, 122 Neb. 86; Keifer v. Sham- 
baugh, 157 N.W. 634, 99 Neb. 709; 
SUAS, v. Richards, 22 N.W. 370, 17 Neb. 
180. 

N.J.—Kelly v. Dunning, 39 N.J.Eq. 
482; Weisberger v. Maurer, 153 A. 
626, 9 N.J.Misce. 117 [aff 160 A. 634, 
109 N.J.Law 273]. 


N.C.—Roberts v. Baldwin, 
346, 151 N.C. 407. 

Ohio.—Hunter v. Cincinnati, etc., 
ari 1 Ohio S.&C.P. 223, 7 Ohio N.P. 
02. 


Pa.—Meixell v. Morgan, 24 A. 216, 
149 Pa. 415, 34 Am.S.R. 614; David- 
heiser v. Rhodes, 19 A. 400, 133 Pa. 
226, 19 Am.S.R. 630; Hays v. Hinkle- 
man, 68 Pa. 324; Miller v. Laubach, 
47 Pa. 154, 86 Am.D. 521; Martin v. 
Riddle, 26 Pa. 415 note; Hoffman v. 
Rizzetto, 13 Pa.Dist.&Co. 649; Doug- 
las v. Clarke, 13 Pa.Dist.&Co. 267. 


Tex.—Wilkerson v. _ Garrett, (Civ. 
App.) 229 S.W. 666. 


Wash.—Whiteside v. Benton Coun- 
Ty, 50>) PS 5E9 114 Wash. 4633 


W.Va.—Hargreaves v. Kimberly, 26 
W.Va. 787, 53 Am.R. 121. 


Eng.—Baird v. Williamson, 15 C.B. 
N.S. 376, 109 E.C.L. 376, 143 Reprint 
831; Chasemore y. Richards, 7 H.L. 
Cas. 349, 11 Reprint 140. 

[a] Additional artificial channels. 
—Where land was subject to a servi- 
tude of water running through a ditch 
already constructed, it could not, by 
reason thereof, be subjected to the 
servitude of an additional flow of wa- 
ter resulting in damage to plaintiffs’ 
property caused by construction of 
new artificial ditches. Belcastro v. 
Norris, 158 N.E. 535, 261 Mass. 174. 


[b] Even though ditch did not 
reach lower owner’s land, the upper 
proprietor is liable where he has di- 
verted the flow of water, it being im- 
material whether or not it first over- 
flowed other lands, or flowed through 
some other waterway, before reach- 
ing the land of the lower owner. Sur- 
ree v. Ellis, 174 S.W. 537, 117 Ark. 


36. Cal.—Peck v. Peterson, 115 P. 
a2 ign .L5,. Cal App: y543: 


Conn.—Tide Water Oil Sales Corpo- 
ration v. Shimelman, 158 A. 229, 114 
G@onn. $182, 81 A.DL-R. 256. 


1I1l.—Fenton, etc., R. Co. v. Adams, 
77 N.B, 5ol; 2241 D1 201,7112 Am.S RR. 
171; Town of Saratoga v. Jacobson, 
193 IJl.App. 110. 


Iowa.—Schwartz v. Wapello Coun- 
ty, 227 N.W. 91, 208 Iowa 1229; Beers 
v. Incorperated Town of Gilmore City, 
196 N.W. 602, 197 Iowa 7; Conklin v. 
City of Des Moines, 168 N.W. 874, 184 
Iowa 384; Kaufman v. Lenker, 146 
N.W. 823, 164 Iowa 680; Priest v. 
Maxwell, 104 N.W. 344, 127 Iowa 744. 


Ky.—Wharton v. Barber, 221 S.W. 
499, 188 Ky. 57 [quot Cyc]; Robert- 
son v. Daviess Gravel Road Co., 77 S. 
eat 189 116 Kye 91 325 Koy. Lis: 


a.—Broussard v. Cormier, 98 So. 
403, ett La. 877; Ludeling vy. Stubbs, 


Foster, 111 S.W. 


66 S.B. 
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for his own convenience, he must use due care,*! and 
except in the exercise of eminent domain,*” 
the right has been acquired by prescription?’ or is 
permitted by statute,** a landowner cannot collect 
surface water into a pond, pool, or ditch, and then 
discharge it or allow it to discharge upon the lands 


or where 


of another owner in a greater volume and more con- 


water in a drain 


34 La.Ann. 935; Hooper v. Wilkinson, 
15 La.Ann. 497, 77 Am.D. 194; Kilgore 
v. Grevemberg, 10 La.Ann. 689, 63 Am. 
D. 597; Bolinger v. Murray, 137 So. 
761,18. La. App. 158. 
Md.—City Dairy Co. v. Scott, 100 A. 
295, 129 Md. 548. 
Mich.—Cronin vy. 
290, 157 Mich. 104. 
Mo.—Bielman v. City of St. Joseph, 
260 S.W. 529 [cit Cyc]. 
ai rere SEAR v. Ayrault, 47 N.Y. 
43. : 
N.C.—Winchester v. Byers, 145 S. 
By 074, 196 NaC. 3836 


37. Ill.—Fenton, etc., R. Co. v. Ad- 
ams, (00N.H. bol, 22002015 12" Am. 
S.R. 171; Town of Saratoga v. Ja- 
cobson, 193 Ill.App. 110. 


Iowa.—Pohlman v. Chicago, etc., R. 
Cog 107 N.W. 1025, +381 Towa 89, 6 L. 
R.A.N.S. 146. 

Neb.—Steiner v. Steiner, 
449, 

N.Y.—Peck' v. Goodberlett, 16 N.E. 
350, 109 N.Y. 180. 

N.C.—Sykes v. Sykes, 147 S.E. 621, 
197 N.C. 37; Leary v. Board of Drain- 
age Com’rs, 89 S.E. 803, 172 N.C. 25; 
Cardwell v. Norfolk &.W. Ry. Co., 88 
Sec 4 95. UNE Ca Boo ee ODeGts Vv. 
Baldwin, 66 S.E. 346, 151 N.C. 407; 
Briscoe v. Parker, 58 S.E. 443, 145 N.C. 
14; Rice v. Norfolk, ete., R. Co., 41 
Sosy 2031, LoON- Cao Ube 

Ohio.—Dill v. Oglesbee, 8 Ohio S.& 
IC. Pinz24, 5 LOhnIO INE yates Iebye Vie AS 
ler, 16 Ohio N.P.N.S. 379. 

Or.—Harbison v. City of Hillsboro, 
204 -. B23, £02. Or. 2677. Rehfussi-v. 
Weeks, 182 P. 137, 93 Or. 25. 


Wash.—Bonthuis v. Great Northern 
Ry. Co., 154 P. 789, 89 Wash. 442. 


fa] Natural drain.—A mere accel- 
eration of the flow through a natural 
drain caused by digging ditches in 
the exercise of good husbandry has 
been held not to render the upper 
owner liable. Steiner v. Steiner, 150 
N.W. 205, 97 Neb. 449; Flesner v. 
Steinbruck. 130 N.W. 1040, 89 Neb. 
129, 34 L.R.A.N.S. 1055. 
Martin veJett, 12° La. 501, 32 
Am.D. 120; Peacock v. Stinchcomb, 
155 N.W. 349, 189 Mich. 301. 


39. Le Brun v. Richards; 291. P. 
Sob 2 lOeeCale sO. 2) AVL ER Maa0's 
Board of Trustees of Leland Stanford 
Junior University v. Rodley, 177 P. 
175, 38 Cal.App. 563. 

40. Cross references: 

Collection of surface water as nui- 

sance see Nuisances § 298. 
Liability for keeping dangerous thing, 

such as water, on premises see Ad- 

joining Landowners § 28. 

Right: 
Of railroad company to discharge 
water in a body see infra § 304. 
To drain swamp, bog, marsh, or 
pond and discharge water in a 
body see infra § 301. 

41. Olney Springs Drainage Dist. 
vy. Auckland, 267 P. 605, 83 Colo. 510. 

42. Kane v. Bowden, 123 N.W. 94, 
85 Neb. 347. 


Payne, 121 N.W. 


97° Neb. 


centrated flow than would have resulted if the natu- 
ral conditions had been left undisturbed.*° 


43. See infra.§ 307. 
44, See statutory provisions. 


45. Ala.—Walshe v. Dwight Mfg. 
Co., 59 So. 630, 178 Ala. 310; Southern 
R. Co. v. Lewis, 51 So. 746, 165 Ala. 
ay lH Am.S.R. 77. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Roosevelt: Irr: Dist.,. 6 .P.(2d) 898; 
Kroeger v. Twin Buttes R. Co., 127 
Pasi355 14 Arign 269 elathel) 4 ub bos. 
13 Ariz. 348, Ann.Cas.1913E 1229, and 
eit Cye]. 

Ark.—Missouri Pac. R. Co. v. Park- 
er, 266 S.W. 959, 167 Ark. 42; Jackson 
v. Keller, 129 S.W. 296, 95 Ark. 242; 
St. Louis, etce., R. Co. v. Magness, 123 
S.W. 786, 93 Ark. 46. 


Cal.— Jaxon v. Clapp, 187 P. 69, 45 
Cal.App. 214; Cox v. Odell, 82 P. 1086, 
1 Cal.App. 682; Humphreys v. Moul- 
ton; (81 P1085; 1 -CaltApp. 25%. 


Conn.—Melin v. Richman, 115 A. 
426, 96 Conn. 686. 


Ill.—Elser v. Gross Pointe, 79 N.E. 
27,223 Ill. 230, 114 Am.S.R. 326; Chi- 
cago, etc., R. Co. v. Glenney, 28 Ill. 
Apps 3643) (Chicago, vete: si RanCon av. 
Riley, 25 Ill.App. 569; Chicago, etce., 
Re-Co: v.4Connors;) 25. HiEApp.. 5645 
Mellor v. Pilgrim, 3 Ill.App. 476, 7 
Ill.App. 306. See also Lacey v. Lacey, 
199 Til.App. 208. 

Ind.—Watts v. Evansville, Mt. C. & 
N. Ry. Co., 129 N.E. 315, 191 Ind. 27; 
Mitchell v. Bain, 42 N.E. 230, 142 Ind. 
604; Weddell v. Hapner, 24 N.E. 368, 
124 Ind. 315. 


Iowa.—Schwartz v. Wapello Coun- 
ty, 227 N.W, 91, 208 Towa 1229; Les- 
senger v. City of Harlan, 168 N.W. 
803, 184 Iowa 172, 5 A.JI.R. 1523; 
Martin v. Schwertley, 1386 N.W. 218, 
155 Iowa 347, 40 L.R.A.N.S. 160; Obe 
v. Pattat, 130 N.W. 903, 154 Iowa 728; 
Stinson v. Fishel, 61 N.W. 1063, 93 
Iowa 656; Livingston v. McDonald, 
21 Iowa 160, 89 Am.D. 563. 


Kan.—Johnston vy. Hyre, 
1075, 88 Kan. 38. 


Ky.—Steinke v. North Vernon Lum- 
ber Co., 227 S.W. 274, 190 Ky. 231; 
rage v. Jacobs, 210 S.W. 163, 183 Ky. 


La.—Becknell y. Weindhal, 
Ann. 291. 


Md.—Neubauer vy. Overlea Realty 
Co., 120 A. 69, 142 Md. 87; New York, 
CtC ak. wOOm Vea ones: 50 A. 423. 94 
Md. 24; Baltimore Breweries’ Co, vy. 
Ranstead, 28 A. 278, 78 Md. 501, 27 
L.R.A. 294. 

Mich.—Fraam v. Covell, 136 N.w. 
505, 170 Mich. 366; Offley v. Garlinger, 
126 N.W. 434, 161 Mich. 351; Horton 
ae Sullivan, 56 N.W. 552, 97 Mich. 


Minn.—Simonson y. Alden T 231 
N.W. 921, 181 Minn. 200; Hoeanon v. 
Sty eaudrece Ras Cos 17 N.W. 374 
31 Minn. 224. : 


Miss.—Cresson v. Louisville & N. 
R. Co., 146 So. 462; Board of Drain- 
age Com’rs of Drainage Dist. No. 10 
of Bolivar County v. Board of Drain- 
age Com’rs of Washington County, 
DD SO. 2 Oy ho O NEI SSie ti Giaeueo SamaART EEE 
1250; Kansas City, teten= Rs Com vs 
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[§ 301] (4) Draining Swamp, Bog, Marsh, or | 
Pond. Provided he is not negligent,*® and does not 


Lackay, 16 So. 909, 72 Miss. 
Am.S.R. 589; Illinois Cent. R. 
Miller, 10 So. 61, 68 Miss. 760. 

Mo.—Paddock v. Somes, 14 S.W. 
746, 102 Mo. 226, 10 L.R.A. 254; Ben- 
Son vie Chicago sg Aw Re Co. 73. Mo: 


881, 48 
Co. Vv. 


504; .Kiger v. Sanko, (App.) 1 S.W. 
(2d) 218; Farrar v. Shuss, 282 S.W. 
bo 22h MovApp. 472. “quot  Cyels 


Weishar v. Sheridan, 153 S.W. 64, 168 
Mo.App. 181; Grant wv. St. Louis, etc., 
R. Co., 130 S.W. 80, 149 Mo.App. 306. 

Neb.—Norris v. Union Pac. R. Co., 
196 N.W. 924, 111 Neb. 540; Shavlik 
v. Walla, 126 N.W. 376, 86 Neb. 768; 
Kane v. Bowden, 123 N.W. 94, 85 Neb. 
347; Todd v. York County, 100 N.W. 
299, 72 Neb. 207, 66 L.R.A. 561; Jacob- 
son v. Van Boening, 66 N.W. 993, 48 
Neb. 80, 58 Am.S.R. 684, 32 LRA. 
229: Lincoln St. R. Co. v. Adams, 60 
N.W. 83, 41 Neb. 737; Fremont, etc., 
R. Co. v. Marley, 40 N.W. 948, 25 Neb. 
138, 13-Am.S.R. 478. 

N.Y.—Foot v. Bronson, 4 Lans. 47; 
Daly ‘v. | State; 228 .N.Y.S: 38, 132 
Mise. 92 [rev on other grounds 235 
N.Y.S. 331, 226 App.Div. 154]. 

. N.C.—Briscoe -v. Parker, 58 SE. 
443, 145 N.C. 14; Rice v. Norfolk, etc., 
PUL Oo etek 10st Lo OMNRC. ratios 

Ohio.—Neff v. Sullivan, 9 Ohio Dec. 
(Reprint) 765, 17 Cinc.L.Bul. 168. 

Okl.—Incorporated Town of Idabel 
v. Harrison, 141 P. 1110, 42 Okl. 469. 


Or.—Harbison v. City of Hillsboro, 
204 P. 613, 103 Or. 257. 

Pa.—Miller v. Laubach, 47 Pa. 154, 
86 Am.D. 521; Markle v. Grothe, 156 
A. 585, 102 Pa.Super. 90; Wilson v. 
McCluskey, 46: Pa.Super. 594; Master- 
son v. Lehigh Valley R. Co., 36 Pa. 
Super. 66; Magee v. Pennsylvania, 
etc., R. Co., 13 Pa.Super. 187; Douglas 
v. Clarke. 13 Pa.Dist.&Co. 267; Han- 
sell v. Snburban Enterprises Co., 9 
Pa.Dist.&Co. 462. 

Porto Rico.—Balbas v. Rogers, 4 
Porto Rico Fed. 82. 

R.I.—Johnson v. White, 58 A. 658, 
26 R.I. 207, 65 L.R.A. 250. 

S.C.—Hays v. Hoffman, 160 S.E. 852, 
162 SC. 284; Slater v. Price, 80 S.E. 
372, 96 S.C. 245; Touchhberry v. North- 
western R. Co., 69 S.E. 877, 87 S.C. 
415; Cain v. South Bound R. Co., 39 S. 
792,62) SIC.925;. 


S.D.—Thomnson v. Andrews, 165 
N.W. 9. 39 S.D. 477; Boll v. Ostroot, 
127 N.W. 577, 25 S.D. 513; Bailey v. 
Chicago, etc, R.- Co., 126 N.W. 268, 


25S: De.200: 
Tenn.—Tyrus v. Kansas City, etc., 
R. Co., 86 S.W. 1074, 114 Tenn. 579. 


Tex.—Miller v. Letzerich, 49 S.W. 
(2d) 404 faff (Civ.App.) 292 S.W. 
560]; Jefferson County Drainage 
Dist. No. 6 v. McFaddin, (Civ.Apn.) 


291 S.W. 322 [aff (Civ.App.) 4 S.W. 
(2d) 33]. 

W.Va.—Lindamood v. Board. of 
Education of Williamson Independent 
School Dist., 114 S.E. 800, 92 W.Va. 
887; Lyons v. Fairmont Real Estate 
Co., 77 S.B. 525. 71 W.Va. 754; Knight 
v. Brown, 25 W.Va. 808. 


Wis.—Cranberry Creek Drainage 
Dist. v. Elm Lake Cranberry Co., 174 
N.W. 554, 170 Wis. 362. 


Eng.—Rylands v. Fletcher, L.R. 3 
H.L. 330; Snow v. Whitehead, 27 Ch. 
D. 588; Harrison v. Great Northern 
R. Co., 3-H.&G. 231, 159 Reprint 518; 
Sharpe v. Hancock, 7 M-&G. 354, 49 
B.c.L. 354, 135 Reprint 148. 


N.S.—Messenger ‘v. Miller, 52 N.S. 
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142. 


Ont.—Bryce v. Loutit, 21 Ont.A. 
100. 


Sask.—Baker v. Daly, 20 Sask.L. 
315, [1926] 1 Dom.L.R. 422, [1926] 
1 West.Wkly. 71; Qualley v. Day, 
[1929] 2 Dom.L.R. 928. 


{a] Origin of water or damage to 
upper owner immaterial.—As regards 
liability for collecting and discharg- 
ing surface waters, it is immaterial 
where the surface waters arose orig- 
inally or that the collection thereof 
was for protecting an upper owner, 
or that damage to him from surface 
waters would exceed damage to a low- 
er owner. Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Roosevelt Irr. Dist., (Ariz.) 6 P. 
(2d) 898. 


[b] Contract with upper owner,— 
The principle that no one may accu- 
mulate storm water on his land so as 
to throw it on his neighbor in con- 
centrated form and ‘force, to the 
neighbor’s injury, cannot be success- 
fully invoked by one who contracts 
with his neighbor to do something 
from which injury results to him as 
an incidental. if not necessary, conse- 
quenee of the act. Kirkland Dis- 
tributing Co. v. Seaboard Air Line 
Ry5 96 Scho l2 2410978 :Crsaus 

[ec] Duty of upnver owner.—Sur- 

face waters collected and discharged 
upon lower land must be restored to 
unobstructed natural channels if re- 
peated damage cannot be otherwise 
avoided. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Roosevelt Irr. Dist., (Ariz.) 6 P.(2d) 
898. ' 
[d] Ditch not dug to adioining 
land.—Landowners, discharging sur- 
face water on adjoining land in a 
hedy. are liable for damage, whether 
the ditch was dug exactly or only ap- 
proximately thereto. Kiger v. Sanko, 
(Mo.App.) 1 S.W.(2d) 218. 


fe] That flood waters previously 
crossed line of plaintiff irrigation dis- 
trict’s canal did not prevent recovery 
from defendant irrigation district for 
change and concentration of surface 
waters. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Boose Nett Irr.  Dist., (Ariz) 6oP.(2da) 


[fl Effect of construction of 
bridge over ditch in road —If a land- 
owner’s construction of a ditch across 
a road was a tort against a lower 
landowner, the fact that a bridge was 
constructed under direction of the 
county commissioners would not re- 
lieve an upper owner from liability 
for the tort. Bunch vy. Thomas, 49 S. 
W.(2d) 421 [aff (Civ.App.) 41 S.W. 
(2d) 3591. 


[g] Discharge on railroad right of 
way.—It has been held that land- 
owners have no right to collect sur- 
face water in Sewers and discharge 
it in volume on a railroad right of 
way. Hunter y. Cleveland, C., Cc. & 
St, i, Ry. Cos) L76e Na: ThOmvosmind! 
App. 140. 


[h] Lower owner not obliged to 
sell or accept damages.—A landown- 
er adjoining a cemetery cannot be 
compelled to sell land to the cemetery, 
or subject it to an easement for its 
benefit, nor accept damages for dis- 
charge of water on land because of 
necessities of the cemetery. Man- 
ning v. Woodlawn Cemetery Corpora- 
tion, 144 N.E. 99, 249 Mass. 281. 


[i] Application for drainage facil- 
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thereby injure his neighbor,*? the owner of land on 
which surfaée water accumulates has the right arti- 


ities held not to affect liability.—As 
affecting liability of a cemetery for 
discharging water on land of another, 
it is not material that it has applied 
for relief to the county commission- 
ers, under Gen. L. c 252 § 15, and to 
other municipalities, to provide sur- 
face drainage, and that such relief 
has been denied, because of engineer- 
ing and legal issues involved. Man- 
ning v. Woodlawn Cemetery Corpora- 
tion, 144 N.E. 99, 249 Mass. 281. 


{i] This rule does not apply to 
city or village lots for which artificial 
drainage has been obtained or which 
through necessity must be so drained, 
since in such cases the rights of pub- 
lic health are involved. Southern R. 
Co. v. Lewis, 51 So. 746, 165 Ala. 555, 
138 Am.S.R. 77. 


[k] Concurring cause.—If a land- 
owner was guilty of negligence in 
collecting surface waters on his 
lands, ete., and such negligence con- 
curred with the act of God in send- 
ing excessive rainfall or floods as the 
proximate cause of damage to plain- 
tiffs’ corn when the waters overflowed 
on their’ adjacent Jands, defendant 
would be liable. Patterson v. Speer, 
(Mo.App.) 229 S.W. 275. 


46. Farrar v. Shuss, 282 S.W. 512, 
221 Mo.Anv. 472; Todd v. York Coun- 
ty, ui 00 N.W. 299, 72 Neb. 207, 66 L.R. 


[a] Negligence must be shown.— 
To recover for the discharge of sur- 
face water, even from an artificial 


pond, negligence must be shown. 
Farrar v. Shuss, 282 S.W. 512, 221 
Mo.App. 472. 

[b] Discharge in same quantity 


and, place.—Merely causing surface 
water to flow upon the land of an- 
other in the same quantity and in 
the same place that it did before it 
was interfered with is not negligence, 
even though the water is caused to be 
discharged thereon willfully, inten- 
tionally, or maliciously. Farrar v. 
rus 282 S.W. 512, 221 Mo.App. 

47. Cal.—Galhreath y. 
PS Ree ie at DOR Cale 207 

Iowa.—Valentine v. Widman, 
N.W. 599, 156 Iowa 172. 


Neb.—Graham vy. Pantel Realty Co; 
207 N.W. 680, 114 Neb. 397. 


N.Y.—Jennings v. Bohner, 134 N.Y. 
S. 943. 


N.D.—Froemke v. Parker, 171'N.W. 
284, 41 N.D. 408. 


S.D.—Lee v. Gulbraa, 180 N.W. 946, 
43 S.D. 493; Boll v. Ostroot, 127 N.W. 
577, 25 SDs 513. 


[a] Appreciable damare. — The 
owner of land has the right to fill up 
a surface water pond, although the 
effect is to increase the flow through 
a depression to the lower land of an- 
other, and, if the result of laying tile 
from the pond is merely to draw off 
surface water in the direction in 
which it is naturally flowing, the 
lower owner has no cause of action, 
unless he is appreciably damaged. 
Jennings v. Bohner, 134 N.Y.S. 948. 


{[b] Where pond had natural ocnt- 
let in two directions (1) and the 
upper owner, by constructing drains, 
increased the flow of water onto the 
land of an adjacent proprietor so as 
to, cause damage, he is liable (Valen- 
tine v. Widman, 135 N.W. 599, 156 
Iowa 172); (2) but if the pond over- 
flowed and the natural course of 
drainage is onto the adjacent land, 


Hopkins, 
135 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 301-302] ; 


ficially to drain the land‘§ along its natural course,*® 
even though the flow of water is thereby increased.*° 
However, he may not artificially drain a swamp, bog, 
pond, or marsh on his land and discharge the water 
Under statutes in 
some jurisdictions it has been held that the owners 
of dominant estates may drain rain and surface wa- 
ter from a small pond thereon by ditches over the 
course of natural drainage and thereby more closely 
confine the flowage, although water reaches servient 
lands below in greater quantities than before, and 
is east on such land at a particular place, instead 
of spreading out before reaching such land.°? 


in a body on the lower estate.®1 


the owner is not liable because of the 
construction of tile drains along such 
course (Valentine v. Widman, supra), 
(3) although where such water never 
overflowed and the owner construct- 
ed drains which materially increased 
the flow of water on the land of an 
adjacent owner, he-is liable (Valen- 
tine v. Widman, supra). 

48. Cal.—Galbreath 
LI ER. as ako On@aly 219.7% 

Neb.—Aldritt v. Fleischauer, 103 N. 
W. 1084, 74 Neb. 66, 70 L.R.A. 301; 
Todd v. York County, 100 N.W. 299, 
72 Neb. 207, 66 L.R.A. 561. 

N.Y.—Jennings v. Bohner, 134 N.Y. 
S. 943. 

Or.—Harbison v. City of Hillsboro, 
204 P. 613, 103 Or. 257. 

Pa.—Markle v. Grothe, 156 A. 585, 
102 Pa.Super. 90. % 

S.D.—Boll v. Ostroot, 127 N.W. 577, 
Zo4S.1, LBL 

49. Aldritt v. Fleischauer, 103 N. 
W. 1084, 74 Neb. 66, 70 L.R.A. 301; 
Todd v. York County, 100 N.W. 299, 
72 Neb. 207, 66 L.R.A. 561; Markle v. 
Grothe, 156 A. 585, 102 Pa.Super. 


v. Hopkins, 


50. Aldritt v. Fleischauer, 103 N. 
W. 1084, 74 Neb. 66, 70 I.R.A. 301; 
Todd v. York County, 100 N.W. 299, 
72 Neb. 207, 66 L.R.A. 561. 

51. Cal.—Galbreath v. Hopkins, 
113 P. 174, (159 Cal. 297; ' Board of 
Trustees of Leland Stanford Junior 
University v. Rodley, 177 P. 175, 38 
Cal,App. 563. 

I)l.—Fenton, etc., R. Co. v. Adams, 
aaa ett bol, Zod cit 01) 1127 Aims S.R. 
aby pil 

Mass.—Dickinson y. Worcester, 7 
Allen 19. 

Mich.—Cranson vy. Snyder, 100 N. 
W. 674, 137 Mich. 340; Yerex v. Hine- 
der, 48 N.W. 875, 86 Mich. 24, 24 Am. 
Sore Wise 

Mo.—Farrar y. Shuss, 282 S.W. 512, 
221 Mo.App. 472. 

Neb.—Davis v. Londgreen, 8 Neb. 


43 
N.Y.—Barkley v. Wilcox, 86 N.Y. 
140, 40 Am.R. 519; Noonan vy. Albany, 
TOON. Y? 470,35 Amik. 540. 
N.C.—Rice v. Norfolk, ete., R. Co., 
41 S.E. 1031, 1380 N.C. 375. 
Ohio.—Butler v. Peck, 16 Ohio St. 
334, 88 Am.D. 452. 
S.C.—Brandenburg v. Zeigler, 39 S. 
B. 790, 62 S.C. 18, 89 Am.S.R. 887, 55 
L.R.A. 414. 
S.D.—Lee v. Gulbraa, 180 N.W. 946, 
43 S.D. 493. 
Wash.—Noyes v. Cosselman, 70 'P. 
61, 29 Wash. 635, 92 Am.S.R. 937. 
Wis.—Schuster v. Albrecht, 73 N. 
Ww. 990, 98 Wis. 241, 67 Am.S.R. 804. 
Right to concentrate and discharge 
water in a body generally see supra 
§ 300. 


52. Tennigkeit v. Ferguson, 185 N. 
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W. 577, 192 Towa 841. 


53. Pollution of natural water- 
courses see supra §§ 116-161. 


54. See statutory provisions; 
cases infra this note. 


[a] Statutes construed.—(1) Code 
Suppl. (1907) § 1989—a53, providing 
that owners of land may drain it in 
the general course of natural drain- 
age by constructing open or covered 
drains discharging into any natural 
watercourse or depression, whereby 
the water will be carried into some 
natural watercourse, and, when such 
drainage is wholly on the owner’s 
land, he shall not be liable in damages 
therefor to any person or persons or 
corporation, did not create new rights, 
but was merely declaratory of the ex- 
istine law (Parizek v. Hinek, 123 N. 
W. 180, 144 Towa 563), (2) and is not 
Himited by Acts 33d Gen. Assem. c 117, 
which affords only an additional rem- 
edy to the dominant owner who wish- 
es to open drains across adjoining 
land (Miller vy. Hester, 149 N.W. 93, 
167 Iowa 180). (3) Drainage Act 
(Hurd St. [1905] p 800) § 4, provid- 
ing that owners of land may drain the 
same in the general course of natural 
drainage by constructing open or cov- 
ered drains discharging the same into 
any natural watercourse, or into any 
natural depression whereby the water 
will be carried into some natural wa- 
tercourse or into some drain on the 
public highway, does not authorize 
owners of land to drain the same 
otherwise than in the general course 
of natural drainage. Comerford v. 
Morrison, 145 Ill.App. 615. (4) The 
Drainage Act of 1889 does not purport 
to change the common-law rule that 
the owner of a dominant heritage has 
the right to have the surface water 
falling or coming naturally on his 
land pass off on the servient heritage, 
and may drain his own land into the 
natural channel, even if the burden of 
the servient heritage is thus increas- 
ed. King v. Manning, 136 N.E. 730, 
305 Dll 31.. (5) B°(1907) ¢ 134;'§ 22, as 
amended by L. (1909) c 102 § 11, as to 
drainage of lands, must be construed 
as not changing the existing law. 
Thompson vy. Andrews, 165 N.W. 9, 39 
S.D. 477. 


55. U.S.—State of North Dakota v. 
State of Minnesota, 44 S.Ct. 138, 263 
U.S. 365, 68 L.Ed. 342. 


Colo.—Johnson vy. Johnson, 1 P.(2d) 
581, 89 Colo. 273. 


Fla.-—Callan v. G. 
70 So. 841, 71 Fla. 14. 


T1l.— Inlet Swamp Drainage Dist. v. 
Mehlhausen, 126 N.E. 113, 291 Ill. 459; 
Adams v. Abel, 125 N.B. 320, 290 Ill. 
496; People v. Peeler, 125 N.E. 306, 
290 Ill. 451; Town of Bois D’Arc v. 
Convery, 99 N.E: 666, 255 Ill. 511; 
Broadwell Special Drainage Dist. No. 
1 vy. Lawrence, 83 N.H. 104, 231 Ill. 86; 
Fenton, etc., R. Co. v. Adams, 77 N. 
EY ad ody 22a Ells 20 2) Am. Sue 171 
faft 2122, 11) App:...234] Ribordy Vv. 
Murray, 52 N.E. 325, 177 Jll. 134 [aff 


and 


M. Cypher Co., 
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[§ 302] (5) Discharge into Natural Watercourse 
or Depression.”® 
sometimes by virtue of statutory provisions,°* that 
the owner of land has the right to collect the surface 
water and the natural drainage of his land into ditch- 
es, drains, or artificial streams and discharge it into 
a natural watercourse on his own land, which is the 
natural outlet of the waters so collected, and is not 
lable to lower proprietors although, by this arrange- 
ment, the flow of the waters is accelerated and in- 
creased, provided the discharge is not beyond the nat- 
ural capacity of the watercourse,®® it has also been 
held that a person may reasonably drain his surface 


While it has been generally held, 


70 Ill.App. 527]; Lambert v. Alcorn, 
30 NE, Sel 4 Galle Sow od aie Ace onal 
Peck v. Herrington, 109 Ill. 611, 50 
Am.R. 627; Young v. Cleveland, C., 
Crise St.0L,. Ry. COs, 20st bea Dees = 
Bicke] v. Martin, 115 Ill.App. 367; 
Daum v. Cooper, 103 Ill.App. 4 [aff 65 
N.B. 1071, 200 Ill. 538]; Crossville v. 
Stuart, 77 Ill.App. 513; Ribordy v. 
Murray, 70 Ill.App. 527 [aff 52 N.E. 
325, 177 Tll. 134]; Graham v. Keene, 
34 Ill.App. 87 [aff 32 N.E. 180, 143 Ill. 
425]; Ribordy v. Pellachoud, 28 Ill. 
App. 3038. 

Ind.—Cairo, etc., R. Co. v. Stevens, 
73 Ind. 278, 38 Am.R. 139. 

Iowa.—Board of Sup’rs of Potta- 
wattamie County v. Board of Sup’rs 
of Harrison County, 241 N.W. 14. 214 
Towa 655; Schwartz v. Wapello Coun- 
ty, 227 N.W. 91, 208 Iowa 1229; Bes- 
ler v. Greenwood, 212 N.W. 120, 202 
Iowa 1330; Johnson y. Chicago, B. & 
Q. R. Co., 211 N.W. 842, 202 Towa 1282; 
Conklin v. City of Des Moines, 168 N. 
W. 874, 184 Iowa 384; Lessenger v-. 
City of Harlan, 168 N.W. 8038, 184 
Towa, 172, 5 AV R.71523;5  -Lamby ve. 
Stone, 160 N.W. 907,-178 Iowa 1268; 
Pascal v. Donahue, 152 N.W. 605, 170 
Iowa 315; Miller v. Hester, 149 N.W. 
93, 167 Iowa 180; Jontz v. Northup, 
137 N.W. 1056, 157 Iowa 6, Ann.Cas. 
1915C 967; Martin v. Schwertley, 136 
N.W. 218, 155 Iowa 347, 40 L.R.A.N.S. 
160; Obe v. Pattat, 130 N.W. 903, 151 
Iowa 723; Parizek v. Hinek. 123 N.W. 
180, 144 Towa 563; Hull v. Harker, 106 
N.W.. 629, 130 Iowa 190. 


Kan.—Baldwin vy. Ohio Tp., 78 P. 
424, 70 Kan. 102, 109 Am.S.R. 414, 67 
L.R.A. 642. 

Ky.—Franz v. Jacobs, 210 S.W. 163, 
183 Ky. 647; Kraver v. Smith. 177 S. 
W. 286, 164 Ky. 674: Smith v. Wathen, 
162 S.W. 88, 156 Ky. 820 [cit Cyc]. 

Mass.—Belcastro v. Norris, 158 N. 
BY) 535; 261) Mass: 174° | Jaeckmant ve 
Arlington Mills, 137 Mass. 277. 

Minn.—Erhard v. Wagner, 116 N.W. 
577, 104 Minn. 258; Fossum v. Chi- 
cago, ete., R. Co., 82 N.W. 979, 80 
Minn. 9; Gilfillan v. Schmidt, 66 N.W. 
126, 64 Minn. 29, 58 Am.S.R. 515, 31 
L.R.A. 547. 


Mo.—Hutchings v. Wabash Ry. Co., 
33 S.W.(2d) 147, 224 Mo.App. 1124; 
Gray v. Schriber, 58 Mo.App. 173; 
Hoester v. Hemsath, 16 Mo.App. 485. 


Neb.—Perry v. Clark, 132 N.W. 3888, 
89 Neb. 812; Arthur v. Glover, 118 N. 
W. 111, 82 Neb. 528; Roe v. Howard 
County, 106 N.W. 587, 75 Neb. 448, 5 
L.R.A.N.S. 831; Aldritt v. Pleischauer, 
103 N.W. 1084, 74 Neb. 66, 70 L.R.A. 
301; Rath v. Zimbleman, 68 N.W. 488, 
49 Neb. 351. 


N.Y.—McCormick vy. Horan, 81 N.Y. 
86, 837 Am.R. 479; Noonan v. Albany, 
79 N.Y. 470, 35 Am.R. 540; Waffle v. 
New York Cent. R. Co., 53 N.Y. 11, 13 
Am.R. 467 [aff 58 Barb. 4131; Lumley 
v. Village of Hamburg, 170 N.Y.S. 462, 
181 App.Div. 441. 


N.D.—Froemke v. Parker, 171 N.W. 
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waters into a natural watercourse, as required by 
good husbandry, without qualification or limit, and 
the resultant damage to the lower owner is damnum 
absque injuria,®® especially where the overflow is 
due to the fact that other owners also exercise their 


right to drain into the stream.°* 


Watercourse within meaning of rule. 


284, 41 N.D. 408; McHenry County v. 
Brady, 163 N.W. 540, 37 N.D. 59. 
Ohio.—Mason y. Fulton County, 88 
N.E. 401, 80 Ohio St. 151, 181 Am.S.R. 
689, 24 L.R.A.N.S. 903; Kemper v. 
Widows’ Home, 6 Ohio Dec. (Reprint) 
1049, 9 Am.L.Ree. 732; Fry v. Agler, 
16 OhioN.P.N.S. 379; Pontifical Col- 
lege v. Kleeli, 5 Ohio N.P.N.S. 241. 


Pa.—Crafton Borough v. Allegheny, 

Pittsb.Leg.J.N.S. 75. 
S.D.—Thompson vy. Andrews, 165 N. 
MiG Oe BOSD Sire 

Tex.—Johnson v. McMahon, 15 S.W. 
(2d) 1023, 118 Tex. 633 [quot Cyc]; 
Jefferson County Drainage Dist. No. 
6 v. McFaddin, (Civ.App.) 291 S.W. 
322) aff (CivsApp,)) 4 SW. (2d) 3315 
Rattan v. Woods, (Civ.App.) 267 S.W. 
312. 

Wash.—tTrigg v. Timmerman, 156 P. 
846, 90 Wash. 678, L.R.A.1916F 424. 

Wis.—Adlington v. City cf Viroqua, 
144 N.W. 1130, 155 Wis. 472;. Connell 
v. Stark, 83 N.W. 1092, 108 Wis. 92. 

Man.—Romanica v. Greater Winni- 
peg Water Dist., 31 Man. 178. 

Ont.—McGillivray v. Lochiel, 8 Ont. 
L. 446; Young v. Tucker, 26 Ont.A. 
162; Law v. Niagara Falls, 6 Ont. 467. 


[a] Basement.—The right of drain- 
age through a natural watercourse is 
an easement appurtenant to each tract 
of land through which the water- 
course runs, and each owner is bound 
to take notice of the easement pos- 
sessed by other owners. Dettmer v. 
Illinois Terminal R. Co., 123 N.E. 37, 
287 Ill. 513; Heinse v. Thorborg, 230 
N.W. 881, 210 Iowa 435; Schwartz v. 
Wapello County, 227 N.W. 91, 208 
Iowa 1229; Maben v. Olson, 175 N.W. 
512, 187 Iowa 1060; Mason City & Ft. 
D. R. Co. v. Board of Sup’rs of Wright 
County, 121 N.W. 39, 144 Iowa 10 [rev 
116 N.W. 805]; Chicago & N. W. Ry. 
Co. v. Drainage Dist. No. 5, Sac Coun- 
ty, 121 N.W. 193, 142 Iowa 607. 

[b] Unusual manner or quantities. 
—The upper owner may not discharge 
collected water on the lower land, 
even though in a watercourse, in an 
unusual manner or in unusual quan- 
tities. Board of Sup’rs of Pottawat- 
tamie County v. Board of Sup’rs of 
Harrison County, 241 N.W. 14, 214 
Iowa 655; Martin v. Schwertley, 136 
N.W. 218, 155 Iowa 347, 40 L.R.A.N.S. 
160; Thompson v. Andrews, 165 N.W. 
9, 39 S.D. 477. 


{c] Levees diverting high water.— 
Where a landowner makes drains into 
a natural watercourse flowing through 
the valley, he is not entitled to build 
levees so that the surface water, 
which in times of high water would 
overflow his land, would all be di- 
verted into the watercourse, and thus 
overflow the property of an opposite 


37 


Jandowner. Smith vy. Wathen, 162 S. 
W. 88, 156 Ky. 820. ; 
{[d] Keepiug channel open.—An 


upper owner may keep the channel of 
a natural watercourse open to carry 
off surface water naturally draining 
into it. Rattan v. Woods, (Tex.Civ. 
App.) 267 S.W. 312. 

[e] Effect of covering watercourse. 
—Where the surface water on the 
land of defendant naturally escaped 


WATERS 


[§§ 302-303 


swale, or depression through which the surface wa- 
ter uniformly or habitually flows has been held to be 
a watercourse within the meaning of the rule,’® al- 
though it has been held under some statutes that the 
term was used in its ordinary meaning, as one having 


a distinct channel, and excludes mere depressions.*” 


A ravine, 


in a watercourse over the land of com- 
plainant, and defendant continuously 
kept the watercourse open, the act of 
complainant in confining the water 
in a tile drain laid along the water- 
course did not deprive defendant of 
his right of flowage, and defendant, 
connecting with complainant’s drain 
with complainant’s knowledge and 
consent, without changing the condi- 
tions in any material respect except 
to cover up the watercourse for the 
purpose of better husbandry, could 
not be restrained from exercising his 
rights of flowage. Cudner v. Clement, 
131 N.W. 130, 165 Mich. 455. 

[f] Qwner ploughing up water- 
course cannot complain.—Owners of 
land plowing up a natural water- 
course cannot complain of drainage 
of a natural basin into such water- 
course unless the addition of such 
waters materially increased _ their 
damage. Thompson v. Andrews, 165 
IN. W... 939 S. De 4k. 


[g] Temporary basin or pend.— 
The owner of land has a right to drain 
a temporary basin or pond by means 
of an artificial ditch into the natural 
watercourse. Bures v. Stephens, 241 
N.W. 542, 122 Neb. 751. 


[h] Discharging water of lake.— 
Diverting the natural flow of water 
of White Lake, lowering the water ten 
inches, and carrying it through well- 
defined ditches discharging it into 
plaintiff’s ditch, whi¢éh was construct- 
ed only to take care of its portion of 
the overflow from the lake, is not 
within Code Suppl. (1913) § 1989a53, 
which provides for draining lands and 
discharging waters into any natural 
watercourse or natural depression 
when such drainage is wholly upon 
the owner’s land. Cresap v. Liv- 
ingston, 185 N.W. 925, 193 Iowa 488. 

[i] Injury to obstructions.—W here 
one by obstructions diminishes the 
capacity of a stream, he cannot com- 
plain because an upper proprietor 
uses the stream to drain off surface 
water without diverting its natural 
flow or taxing it beyond its natural 
capacity, although injury results to 
the obstructions. Callan v. G. M. 
Cypher Co., 70 So. 841, 71 Fla. 14. 


56. Board of Drainage Com’rs of 
Drainage Dist. No. 10 of Bolivar Coun- 
ty v. Board of Drainage Com’rs of 
Washington County, 95 So. 75, 130 
Miss. 764, 28 A.L.R. 1250; Mizell v. 
McGowan, 39 S.E. 729, 129 N.C. 93, 85 
Am.S.R. 705, 34 S.E. 538, 125 N.C. 439. 
See also Barcliff v. Norfolk South- 
ern R. Co., 84 S.E. 290; 168 N.C. 268 
(holding that one may drain surface 
waters into a natural stream without 
thereby coming under liability to a 
lower riparian proprietor for damage 
caused by the increased flow). 


57. Board of Drainage Com’rs of 
Drainage Dist. No. 10 of Bolivar Coun- 
ty v. Board of Drainage Com’rs of 


Washington County, 95 So. 75, 130 
Miss. 764, 28 A.L.R. 1250. 
58. Ill—Inlet Swamp Drainage 


Dist. v. Mehlhausen, 126 N.E. 1138, 291 
Ill. 459; Adams v. Abel, 125 N.E. 320, 
290 Ill. 496; Winhold v. Finch, 122 N. 
BK. 58, 286 Ill. 614; St.. Louis Mer- 
chants’ Bridge Terminal Ry. Ass’n v. 
Schultz, 80 N.E. 879, 226 Ill. 409: 


[§ 303] (6) Discharge into Street, Alley, or High- 


Lambert v. Alcorn, 33 N.E. 53, 144 Ill. 
313, 21 L.R.A. 611; Peck v. Herring- 
ton, 109. Ill.. 611, 50 Am.R.. 627; Ri- 
bordy v. Murray, 70 Ill.App. 527 [aff 
D2 IN. BE 25,0 bit LE ASA, 
Iowa.—Heinse v. Thorborg, 230 N. 
W. 881, 210 Iowa 435; Miller v. Hes- 
ter, 149 N.W. 93, 167 Iowa 180; Jontz 
v. Northrup, 137 N.W. 1056, 157 lowa 


6;, AnniCas.TO15 Cy 967; 9 iParizckivs 
Hinek, 123 N.W. 180, 144 Iowa 563; 
Hull v. Harker, 106 N.W. 625, 1380 
Iowa 190. 


Neb.—Miksch v. Tassler, 187 N.W. 
796, 108 Neb. 208. 


N.D.—Froemke v. Parker, 171 N.W. 
284, 41 N.D. 408. 


S.D.—Mishler v. Peterson, 166 N.W. 
640, 40 S.D. 183; Thompson v. An- 
drews, 165 N.W. 9, 39 S.D. 477; Quinn 
v. Railway Company, 120 N.W. 884, 23 
S.D. 126; 22 TaaRVAGN: Se -%S9. 


{a] Thus, “if the conformation of 
the land is such as to give to the 
surface water flowing from one tract 
to the other a fixed and determinate 
course, so as to uniformly discharge 
it upon the servient tract at a fixed 
and definite point, the course thus uni- 
formly followed by the water in its 
flow is a water course within the 
meaning of the rule. - Doubtless 
such water course can exist only 
where there is a ravine, swale, or de- 
pression of greater or less depth, and 
extending from one tract onto the 
other, and so situated as to gather up 
the surface water falling upon the 
dominant tract and to conduct it along 
a defined course to a definite point of 
discharge upon the servient tract. 
But it does not seem to be important 
that the force of the water flowing 
from one tract to the other has not 
been sufficient to wear out a channel 
or canal having definite and well- 
marked sides or banks. That depends 
upon the nature of the soil and the 
force and rapidity of the flow. If the 
surface water in fact uniformly or 
habitually flows off over a given 
course, having reasonable limits as to 
width, the line of its flow is, within 
the meaning of the law applicable to 
the discharge of surface water, a wa- 
ter course.’”’ Quinn v. Railway Com- 
pany, 120 N.W. 884, 886, 23 S.D. 126. 
22 L.R.A.N.S. 789. To same effect 
Inlet Swamp Drainage Dist. y. Mehl- 
hausen, 126 N.E. 113, 114, 291-Tll. 459: 
Winhold v. Finch, 122 N.E. 53, 54, 286 
Ill. 614; Ribordy v. Murray, 52 N.E. 
325, 327, 177 Ill. 184; Lambert vy. Al- 
corn, 33 N.E. 53, 144 Tll. 313, 21 L.R.A. 
611; Mishler v. Peterson, 166 N.W. 
640, 40 S.D. 183; Thompson vy. An- 
drews, 165 N.W. 9, 39 S.D. 477. 


[b] Ditch as watercourse.—<A ditch 
of a river protection district, as re- 
gards the right of drainage from ad- 
jacent lands, has been held substan- 
tially the same as a natural water- 
course. Geisert v. Chicago, R. 1. @& 
P. Ry. Co., 42 S.W.(2d) 954, 226 Mo. 
App. 121. 


59. _ Evans v. Diehl, 172 P. 17, 102 
Kan. 728; Wood v. Brown, 159 P. 396, 
98 Kan. 597. 


Ordinary meaning and characteris- 
dee ee natural watercourse see supra 


For later cases, developments and changes in the law see Annotations, same title and section number, 


p> 


a or 


§§ 303-304] 


way. 60 


the detriment of the highway.*? 


[§ 304] b. By Railroad Companies.*¢ 
company may drain its land®® by embankments or 
drains, as well as by making ditches or drains, if 

_ reasonably necessary to the maintenance of its right 


60. Drainage of highways see High- 
ways §§ 319-322. 

61. Bowen v. Kansas City, 126 S. 
W. 790, 140 Mo.App. 695. 


62. Town of Saraicga v. Jacobson, 
193 111.App. 110. 

[a] Ownership to middle of high- 
way.—The fact that a person owns 
land to the middle of a highway does 
not permit him to cast water thereon 
through an artificial channel at a 
point other than where it would nat- 
urally flow. Town of Saratoga v. Ja- 
cobson, 193 Ill.App. 110. 

63. Brightman v. Hetzel, 
167 N.W. 89; Laduca v. Draves, 
N.Y.S. 133, 145 App.Div. 159. 

64. Obstruction of natural flow or 
drainage by railroad company see su- 
pra §§ 293-297. 

65. Iowa.—Bones v. Chicago, R. I. 
& P. Ry. Co., 120 N.W. 717, 145 Iowa 
222. 


(flowa) 
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Minn. — Lieberknecht v. Great 
Northern Ry. Co., 129 N.W. 1047, 114 
Minn. 55. 


Mo.—Benson v. Chicago, etc., R. Co., 
78 Mo. 504; McCormick v. Kansas 
City, ete, R. Co., 57 Mo. 433. 

N.C.—Jenkins v. Wilmington, etc., 


Re Con EUs esis W988; L110 SINE: 2488: 
Staton v. Norfolk, etc.. R. Co., 13 S.E. 
933, 109 N.C. 337; Willev v. Norfolk 


S. R. Co., 3 S.E. 485, 98 N.C. 263. 


Okl.—Gulf, C. & S. F. Ry. Co. v. 
Richardson, 141 P. 1107, 42 Okl. 457. 

Wash.—Bonthuis v. Great North- 
ern Ry. Co., 154 P. 789, 89 Wash. 442. 

Wis.—Johnson v. Chicago, ete., R. 
Co., 50 N.W. 771, 80 Wis. 641, 27 Am. 
S.R. 76, 14 L.R.A. 495. 

B.C.—Hornby v. New Westminster 
Southern R. Co., 6 B.C. 588. 

[a] Inconsistent contentions.—An 
owner of land on both sides of a rail- 
road right of way could nct insist 
that the railroad maintain a continu- 
ous dike to protect the land on one 
side from overflow, and at the same 
time respond in damages for flooding 
land on the other side by the water 
retained. Bones v. Chicago, R. I. & P. 
Ry. Co., 120 N.W. 717, 145 Iowa 222. 

[b] Ditch having insufficient exit. 
—A railroad company may not drain 
its land by means of a ditch which, 
by reason of an insufficient exit, caus- 
es the water to back up and overflow 
the land of adjoining owners. Bar- 
cliff v. Norfolk Southern R. Co., 84 
S.E. 290, 168 N.C. 268. 

66. Lieberknecht v. Great North- 
ern Ry. Co., 129 N.W. 1047, 114 Minn. 
55; Ingrando v. Gulf, C. & S. F. Ry. 
Come Cres. GivzA pp.) uae 0s) Suns tao 20 
Missouri, etc., R. Co. v. Bishop, (Tex. 
Civ.App.) 34 S.W. 323. 

[a] Maintenance of ditches.—(1) 
A railroad had a right, by digging a 
a ditch on its own property, to drain 


[67 C. J.—56] 


In the absence of municipal regulations to 
the contrary, a property owner who cuts his proper- 
ty down to grade, and erects a building thereon, has 
a right to protect his building from surface waters 
by leading such waters into a street or alley.®t 
ever, a landowner cannot bring water by artificial 
channels and discharge it onto a highway at a point 
other than where it would naturally flow;*? nor may 
he collect the waters in a ditch and cast them on the 
highway in volume exceeding the natural drainage to 


WATERS 
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pany, 
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of way,®® and may conduct the surface waters com- 
ing thereon to a natural watercourse or channel,*? 
subject to the limitation that such waters must be 
conducted to a watercourse or channel to which they 
would naturally flow by way of their own natural 
watershed,®* and that such watercourse or channel 
is adequate to receive them.°®® 
in draining its lands, must use all reasonable 
means to avoid unnecessary injury to the land of oth- 
ers,‘° and, in the absence of a prescriptive right,”! 


Hlowever, the com- 


it generally has no right to collect surface water into 


A railroad 


the right of way, and, so far as an ad- 
joining owner was concerned, had a 
legal right to continue the ditch on 
the property of some one else so as to 
connect with a gully, and it is not lia- 
ble for the washing away of part of 
an adjoining owner’s land in the ab- 
sense of negligence. Ingrando_ v. 
GultitcC. eo eo Me yeen © Ov ap en ese live 
App.) 203 S.W. 925. (2) However, a 
railroad company digging a drainage 
ditch so near to a street as to en- 
croach on the street by erosion of the 
soil of its banks is liable to the owner 
of land abutting the street whose use 
thereof is materially interfered with 
by the widening of the ditch. Rein- 
hart vs Cutton, 52 P221,,58, Kan..726. 


67. Eimers v. Cleveland, C. C. & 
St: L. Ry..'Co!, 158 TllApp: 557; Sen- 
kins v. Wilmington, etc., R. Co., 15 S. 
BE. 193, 110 N.C. 438; Staton v. Nor- 
folk; ete.,) Ri iCo., 13) (S345. 7 933; 71 O92N-C: 
33: 

[a] Thus a railway company has 
a right to cut ditches and conduct 
surface water into a natural water- 
course passing through its land, and 
if this right is exercised in good faith 
and in a reasonable manner, for the 
better adaptation of the land to law- 
ful and proper uses, no damages can 
be recovered if the lands of a lower 
owner are injured. Jenkins v. Wil- 
mington,ete;,, R. Co., 15 S:b: 193; 110 
N.C. 438. 


68. Fimers v. Cleveland, C. C. & 
St... L. Ry. Co.,. 158 Ill-App.=557; Sta- 
ton v. Norfolk, etc., R. Co., 13 S.E. 
933 LOO INE Caso 


69. Eimers v. Cleveland, C. C. & 
St. L. Ry. Co., 158 Il]l.App. 557; Hook- 
ertv. Norfolk & 3S; RoiGo; 7722S. Ee 210; 
156 N.C. 155; Staton v. Norfolk, etc., 
Re Co., 13 SH Iso. L09 NLCs sot. 


[a] Overtaxing stream or water- 
course.—(1) Where a railroad com- 
pany conducts surface waters 
through ditches into a stream with 
the result that such water overflows 
the land of another, it will be liable 
for damages (HMimers v. Cleveland, C. 
CC. &' StL. Ry. Co., 158 DilsApp. 557; 
Hooker v. Norfolk & S. R. Co., 72 S.E. 
210, 156 N.C. 155), (2) and that such 
waters are first conducted into a nat- 
ural watercourse leading to the lands 
damaged will not change this liabil- 
ity, provided such waters cause such 
natural watercourse to overflow its 
banks to the damage of such other 
landowner (Himers v. Cleveland, C. 


Cyst wa RysiCos, Supra) 
70. Howard v. Illinois Cent. Ry. 
Co., 130 N.W. 946, 114 Minn. 189; Mc- 


Cormick v. Kansas City, etc., R. Co., 
57 Mo. 433; Staton v. Norfolk, etc., 
RUCoy 6KSab. 181, bdiwN- C4278; 17k. 
R.A. 838; Kansas City Southern Ry. 
Co. v. Hurley, 160 P. 910, 61 Okl. 241, 

[a] Use of ditch by adjuining 
Jandownervs.—Where a railroad com- 
pany constructs a drainage ditch 


a ditch on its right of way and cast it in a body or 
in increased volume on lands of a lower proprietor, 
and if it so disposes of surface water it is liable to 
such landowner,‘? although damages caused by in- 


along its roadbed through the lands 
of one adjacent owner, and after- 
ward permits other landowners to 
divert the drainage of their lands into 
such ditch, causing it to overflow and 
injure plaintiff’s lands, the company 
will be liable. Illinois Cent. R. Co. 
v. Heisner, 61 N.F. 656, 192 Ill. 571 
[aff 93 Ill. App. 469]. 


71. See infra § 307. 


72. Ariz.—Kroeger v. Twin Buttes 
RiiCOspd 20 tPseieD, LA ATIZ e200) eAmioE 
Cas: 1914A 1289 faff 114 BP. 553, 13 
Ariz. 348, Ann.Cas.1913E 1229]. 


Ark.—Missouri Pac. R. Co. v. Park- 
er, 2662 Saw. 9590 167 (Ark: 422 (St: 
Louis, I. M. & S. Ry. Co. v. Magness, 
123 S.W. 786, 93 Ark. 46. 


Del.—Chorman v. Queen Anne’s R. 
Co., 54 A. 687, 19 Del. 407. 

D.C.—Frisbie v. Cowen, 18 App.D. 
Como sile 

Ill.—Eimers vy. Cleveland, etc., R. 
Co., 158 Tll.App. 557; Kankakee, etc., 
R. Co. v. Horan, 23 I1l.App. 259. 

Ind.—Pittsburg, C., C. & St. L. Ry. 
Co. v. Atkinson, 97 N.E. 353, 51 Ind. 
App. 315. 

Mass.—Curtis v. Hastern R. Co., 98 
Mass. 428. 

Miss.—Cresson v. Louisville & N. 
R. Co., 146 So. 462; Harvey v. Illinois 
Cent. Re Gory, 72) Sov 273) 14 INiss: 835s 

Mo.—Benson v. Chicago & Alton R. 
Co., 78 Mo. 504; Alexander v. Wa- 
bash Ry. Co., (App.) 38 S.W.(2d) 545; 
Funke vy. St. Louis-San Francisco Ry. 


Co., 35 .S.W.(2d) 977, 225 Mo.App. 
347; Powell v. St.. Louis & S. W. R. 
Co., 168 S.W. 319, 184 Mo.App. 126; 


Grimes v. St. Louis & S. W. R. Co., 
168 S.W. 317, 184 Mo.App. 117; Lynch 
VaLis ta, Lio mash iKy Oy ery Olt teva COFESS 
S.W. 224, 180 Mo.App. 169; Grant v. 
St. Louis, TIP Mieco Ss Ry. Co., 130 S. 
Ww. 80, 149 Mo.App. 306; Ready v. 
Missouri Pac. R. Co., 72 S.W. 142, 98 
Mo.App. 467. 

N.Y.—Wickham v. Lehigh Valley 
R. Co., 88 N.Y.S. 146, 85 App.Div. 182; 
Deigleman v. New York, etc., ‘R. Co., 
LOMIN DYE cson 


N.C.—Staton v. Norfolk, etc., R. 
Coe 16S Bo 8l) 111 N.Ci 278,17 Treas 


Okl.—Gulf, C. & S: F. Ry. Co. v: 
Richardson, 141 P. 1107, 42 Okl. 457; 
St. Louis & S. F. R. Cé. v. Ramsey, 
182 P. 478, 37 Okl. 448; St. Louis & 
S. F. R. Go. v. Dale, 128 P. 137; 36 
Okl. 114; Chicago, R. I. & P. Ry. Co. 
v. Davis, 109 P. 214, 26 Okl. 434; Chi- 


caso, BRuils & Pa Ry. Co. vi Johnson, 
Le BP. 662, 25 Ox. 760, 27 L.R.A.N.S. 


S.C.—Garmany v. Southern Ry. Co., 
149 S.H,. 765,-152 S.C. 205. 

S.D.—Bailey v. Chicago, St. P., M. 
Sone Ry. Co.," 126° (N.W. 268;-226:--S.bD; 
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creasing the volume and velocity of a stream by the 
construction of an embankment and a culvert are 
damnum absque injuria where it is not shown that 
it could be constructed in any other convenient way, 
safely, and at reasonable expense. 


Washing of fill onto adjoining property. A rail- 
road company has been held not liable for the wash- 
ing of material from a fill onto adjoining property 
where, after a long time, the acts of third persons 
diverted water over the fill, thereby causing the in- 


jury complained of.*4 


[§ 305] c. Obstruction of Artificial 
Where the owner of the higher estate 
has interfered with the natural flow of surface wa- 
ter, it has been held that the lower owner may ob- 
struct the flow of such water without incurring la- 


Drainage.7® 


Wash.—Rohsnagel v. Northern Pa- | 


cific Ry. Co., 124 P. 900, 69 Wash. 243. 


Wis.—Borchsenius v. Chicago, etc., 
R. Co., 71 N.W. 884, 96 Wis. 448. 


Eng.—Whalley v. Lancashire, etc., 
RmicOvelo. @eBeD, 


Ont.—Minor v. Buffalo, etc., R. Co., 
OY WA GRSA ESA 


[a] Water thrown on right of 
way-—In an action against a railroad 
company for overflow of surface wa- 
ters, caused by defendant’s construc- 
tion of new ditches, a requested in- 
struction, that defendant was not lia- 
ble for excess water thrown into its 
tight of way by a ditch constructed 
by an upper proprietor, has been held 
properly modified by adding “unless 
defendant opened its ditches to ac- 
commodate such water and by doing 
so accelerated the flow in such vol- 
ume as to flood’ plaintiff’s lands. 
Missouri Pac. R. Co. v. Parker, 266 
S.W. 959, 167 Ark. 42. 


[b] time of construction of ditch- 
es held iminaterial.—Whether ditches 
on the right of way were constructed 
at the time of the construction of the 
road as a part thereof or afterward 
has been held immaterial in an action 
for damages resulting from the over- 
flow of adjoining lands. Chicago, R. 
Ie&_ PP. Ry. Co; v.. Davis, 109. P. 214; 
26 Okl. 434. 


[c] Negligence concurring with 
act of God or third person.—(1) In 
an action to recover for wrongfully 
overflowing the premises of plaintiff, 
defendant is not relieved of all liabil- 
ity by showing that such overflow re- 
sulted from a rainfall so heavy as 
to be in effect an act of God, if it ap- 
pears from the evidence that the neg- 
ligent acts of defendant increased the 
volume of the overflow and caused the 
injury in question. Voudrie v. South- 
ern Ry. Co., 155 Ill.App. 279. (2) The 
fact that a rainfall was unprecedent- 
ed has been held not to relieve a rail- 
road company from liability where 
the effect of its acts was to turn such 
water on plaintiff's land when it 
would have gone off in another di- 
rection but for such wrongful acts. 
Southern Ry. Co. v. Lewis, 51 So. 746, 
Ue5wAla.. 555, 1188 Am: SiR.) (3) A 
railroad coipany is not relieved from 
liability for damages caused by di- 
verting water from its natural flow 
because of the wrongful act of a third 
person which contributed to the in- 
jury. Campbell Turnpike Road Co. v. 
Maxfield, 91 S.W. 1135, 28 Ky.L. 1198. 


[d] ffect of construction of tile 
drains on right of way by city.—A 
railway company consenting to, and 
acquiescing iin, the construction of 
tile drains upon its right of way and 
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[§§ 304-306 


bility,7® provided he does not intercept the passage 
of water which would naturally flow onto his land,*7 
and in such a case the owner of the higher land can- 
not recover for interference with the flow of such 
water by the owner of the lower estate.*® 
where plaintiff has a license to drain water across the 
land of defendant, the defendant is liable for caus- 
ing water to back onto plaintiff’s land, unless such 
license was revocable.’® 


However, 


[§ 306] 4. Creation and Transfer of Easement or 


Right of Drainage’°—a. By Grant, Contract, or Li- 


Flow or | cense. 


not to limit the 


under its embankment by a city for 
the joint purpose of being used as an 
outlet for the drainage of its right 
of way, and also as an outlet for the 
drainage of the city, is as amenable 
to an injunction as the city where 
surface water is thereby accumulated 
and thrown upon the land of another 
in unusual quantities. Bailey v. Chi- 
cago, St. P., M. & O. Ry. Co., 126 N.W. 
268, 25 S.D. 200. 


[e] No duty to widen ditch on 
own land.—A landowner has been 
held not required to enlarge or widen 
a ditch on his land in order to carry 
off surface waters accumulated and 
thrown in a body upon his land. Mis- 
souri Pac. R. Co. v. Parker, 266 S.W. 
959, 167 Ark. 42. 


73. Mobile & O. R. Co. v. Tays, 
107 So. 871, 142 Miss. 743. i 

74  Kuczineski v. Scranton Coal 
Co., 99 Pa.Super. 20. 


75. Okstruction of natural flow 
or drainage see §§ 288-297. 

76. Ala.—City of Mobile v. Lar- 
tigue, 127 So. 257, 23 Ala.App. 479. 

Ark.—James v. Hamm, 1 S.W.(2d) 
552, 175 Ark. 1169. 


Ill.—Schmitz v. Ort, 92 Ill.App. 407. 
Bie also Lacey v. Lacey, 199 Ill.App. 


Iowa.—Matteson v. Tucker, 107 N. 
W. 600, 1381 Iowa 511. 


La.—Lattimore v. Davis, 14 La. 
161, 38 Am.D. 581; Martin v. Jett, 12 
La. 501, 32 Am.D. 120. See also Cald- 
well v. Gore, (La.App.) 144 So. 151 
[conforming to answers 143 So. 387] 
(holding that, if upper Arkansas es- 
tate increased lower Louisiana es- 
tate’s burden of receiving natural 
drainage, lower estate could not erect 
dam to prevent drainage, but should 
resort to courts and invoke summary 
remedy by injunction). 

Md.—City Dairy Co. v. Scott, 100 
A. 295, 129 Md. 548. 

N.Y.—Worth v. Town of Salaman- 
ca, 130 N.Y.S. 449, 72 Misc. 513. 


Pa.—Kauffman v. Griesemer, 26 Pa. 
407, 67 Am.D. 4387. 


R.I.—Dykstra v. Darling, 150 A. 78, 
Otley olemalces 


{a] Upper owner entitled to nat- 
ural flow only.—Complainant, suing 
respondent who constructed a dam, 
having dug up a strip between his 
and respondent’s land, was entitled 
only to the drainage he had before 
digging out the strip. Dykstra v. 
Darling, 15004. °78;°oL Ril 13. 


77. Hutchinson v. Copenhaver, 


235 S.W. 761, 193 Ky. 301; Kauffman 
v. Griesemer, 26 Pa. 407, 67 Am.D. 
437; PSO: Aes. 


Dykstra v. Darling, 


One may acquire an easement to discharge 
surface water upon the Jands of another by express 
grant or reservation,®*! and a statute limiting the 
right to drain water to adjacent lands has been held 
right to contract for private drain- 


51 eR Tn: 


[a] Ditch in same place as natu- 
ral channel.—Where there had been 
a natural channel Jeading from plain- 
tiff’s land onto the lower land of de- 
fendant, and the former proprietors, 
to confine the waters and benefit the 
land of each, constructed a ditch in 
practically the same place as the nat- 
ural channel, and acquiesced in such 
arrangement for many years, and 
there was no showing that the flow 
was augmented or made more bur- 
densome by the substitution of the 
ditch for the natural channel, defend- 
ant had no right to obstruct the flow 
therein, an obstruction thereof being 
regarded as an obstruction of the nat- 
ural flow within the rule that a lower 
proprietor cannot obstruct the natural 
flow of surface water from upper 
land. Hutchinson v. Copenhaver, 235° 
Se Vea iO tne: REC Vs abe 


Right ta obstruct natural flow of 
water generally see supra §§ 288-297, 


78. Hendrix v. McEKachern, 139 S. 
E. 9, 164 Ga. 457. 


79. Heisley v. Eastman, 201 P. 872, 
LOSTOLA oie 


80. Easement of natural drainage 
under civil-law rule see supra § 288. 


81. Richardson v. Tumbridge, 149 
A. 241, 111 Conn. 90; Jones v. Adams, 
388 N.B. 437, 162 Mass. 224; Bures v. 
Stephens, 241 N.W. 542, 122 Neb. 751; 
Wetmore v. Fiske, 5 A. 375, 10 A. 627, 
629, 15° Ral) 354. 


[a] Granted right presumed addi- 
tional to right of natural drainage.— 
A deed creating an easement is pre- 
sumed to have conveyed a right of 
drainage additional to that afforded 
by the grantee’s right as upland pro- 
prietor to natural drainage through a 
stream. Richardson v. Tumbridge, 
149 A. 241, 111 Conn. 90. 


{b] Right to recover future dam- 
ages.—A landowner who sells a right 
of way for a drainage ditch, which 
empties into a natural watercourse 
thereon, and makes a settlement for 
all future damages resulting there- 
from, cannot thereafter recover dam- 
ages. Bures v. Stephens, 241 N.W. 
542, 122 Neb. 751. 


[c] Changing location of servi- 
tude.—The right of an owner of prop- 
erty subject to a contractual servi- 
tude of drainage to substitute another 
location for the exercise of the servi- 
tude must be determined by the court 
on opposition by the owner of domi- 
nant property. Hotard vy. Perrilloux, 
8 La.App. 476. 


Implied grant or reservation on 
sevoranes of tenements see infra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 3806-307] 


age.®? 


to another.8§ 


ment,?° which right cannot be set 


82. Salinger v. Winthouser, 205 


N.W. 309, 200 Iowa 755. 

83. Schmoldt v. Loper, 182 N.W. 
728, 174 Wis. 152. 

“Ticense” distinguished from “ease- 
ment” see HMasements § 13. 


84 Schmoldt v. Loper, 
728, 174 Wis. 152. 


85. Schmoldt v. Loper, supra. 

86. Schmoldt v. Loper, supra. 

Right to revoke licenses generally 
see Licenses §§ 193-199. 

87. Schmoldt v. Loper, 182 N.W. 
728, 174 Wis. 152. 

83. McIntyre v. Harty, 86 N.E. 
581, 236 Ill. 629; Schmoldt v. Loper, 
182 N.W. 728, 174 Wis. 152. 

89. Morse v. Rhinehart, 192 N.W. 
142, 195 Iowa 419; Schlader v. Stre- 
ver, 138 N.W. 1105, 158 Iowa 61. 


[a] Extent of easement.—(1) 
Where adjoining landowners agreed 
on the construction of a drainage 
ditch, the easement which the upper 
proprietor obtained over the lands of 
the lower was not limited to the 
drainage of any particular pond or 
depression, but the upper proprietor 
was entitled to construct additional 
drains leading to the ditch, and, in so 
doing, to go to lower levels than 
would be affected in the state of na- 
ture. Neuhring v. Schmidt, 106 N. 
W. 630, 130 Iowa 401. (2) Plaintiffs’ 
contract right to the discharge of sur- 
face water through a drain over de- 
fendant’s land has been held not lim- 
ited to the system as it originally ex- 
isted, but subject to extension in ac- 
cordance with the usages of good hus- 
bandry. Schlader v. Strever, 138 N. 
W. 1105, 158 Iowa 61. 

{b] Consideration.—Where plain- 
tiff granted defendant permission to 
construct a drain over plaintiff's land 
on conditicn that he would lay tile of 
sufficient capacity to drain the sur- 
face water of both farms, the contract 
conferred a benefit on defendant and 
imposed a burden on plaintiff's land 
as well, and was therefore supported 
by a sufficient consideration. Fallon 
v. Amond, 133 N.W. 771, 153 Iowa 504. 


90. Morse v. Rhinehart, 192 N.W. 
142, 195 Iowa 419; Robinson v. Lu- 
ther, 119 N.W. 146, 140 Iowa 723; 
Brown v. Honeyfield, 116 N.W. 731, 
139 Iowa 414; Hansen v. Farmers’ Co- 
operative Creamery, 76 N.W. 652, 106 
Iowa 167; Bailey v. Brown, 264 P. 
35, 125 Kan. 149 [reh den 266 P. 35, 
125 Kan. 629]; Heisley v. Eastman, 
201. PB. 872, 102) Or. 137. 

[a] Compliance with conditions.— 
Where a license to maintain a drain 
across another’s land was on condi- 
tion that the drain should be so main- 
tained as not to interfere with any 
use of the land, the licensees were 


182 N.W. 


In some jurisdictions an oral license for the 
purpose of draining surface water across the land of 
another has been held not to create an easement,*® 
and is not assignable,** even though a valuable con- 
sideration is paid for it.8° So, too, such a license has 
been held revocable at will’* and to terminate if ei- 
ther party dies** or the licensor transfers the land 
However, in other jurisdictions where 
landowners construct a drain across another’s land 
by virtue of an agreement with him, it has been held 
that they acquire an interest in the nature of an ease- 
ment,*® and a permanent right of drainage through, 
or along, the land of another may be acquired where 
a ditch, or dyke, has been constructed under an oral 
agreement for its construction, and where time or 
money has been expended in reliance on such agree- 
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aside except by 


bound to lower the drain to avoid in- 
terference with the use of a foundry 
on the land subject to the license, or 
else forfeit their right to maintain 
the drain, but in order to lower it 
were entitled to enter upon the prop- 
erty. Heisley v. Eastman, 201 P. 872, 
LOZ ORE soit. 


91. Ehler v. Stier, 216 N.W. 6387, 
205 Iowa 678; Bailey v. Brown, 264 
P. 35, 125 Kan. 149 [reh den 266 P. 
30, 125 Kans 6297]; 


[a] Right to revoke as dependent 
on grant of revocable or irrevocable 
license.—(1) If permission from a 
landowner to maintain a drain across 
the land amounted only to a revocable 
license, a Subsequent owner of the 
land had the right to revoke the li- 
cense, although the licensees had not 
violated its conditions, and although 
they had acted on the license and ex- 
pended a large sum of money for im- 
provements, the value of which would 
be materially lessened if the right of 
drainage was terminated (Heisley v. 
Eastman, 201 P. 872, 102 Or. 137); (2) 
but if a license to maintain a drain 
across land was an irrevocable li- 
cense, the right could not be termi- 
nated without the licensees’ consent, 
so long as they exercised their right 
of drainage in conformity with the 
permission granted them (Heisley v. 
Eastman, supra). (3) An express 
gratuitous oral permission to main- 
tain a drain across land is sufficient 
to create an irrevocable license by 
way of equitable estoppel, when act- 
ed on by the making of valuable im- 
provements which would be lost or 
materially impaired by the termina- 
tion of the license, although unaccom- 
panied by the accrual of any benefit 
to the licensor or participation by 


him in the making of the improve- 
ments. Heisley v. Eastman, supra. 
[b] License irrevocable for term 


of lease.—Where a lessee of land con- 
ducted water across the owner's land 
with his consent or acquiescence and 
paid the owner an annual rental 
therefor, and later built an under- 
ground drain, it has been held that 
the lessee had a license for the term 
of the lease to conduct the water 
across the land. Hansen v. Farmers’ 
Co-operative Creamery, 76 N.W. 652, 
106 Iowa 167. 


[ce] In Mlinois (1) while an oral 
license to drain surface water over 
the land of another was ordinarily 
revocable at will (McIntyre v. Har- 
ty, 86 N.B. 581, 236 Ill. 629), (2) by 
virtue of a statute such a license be- 
comes irrevocable if not revoked 
within a year (McIntyre v. Harty, 


supra; Dorman y. Droll, 74 N.E. 152, 
215 Ill. 262; Wessels v. Colebank, 51 


N.E. 639, 174 Ill. 618); (3) but it has 
been held not the purpose of the stat- 


the consent of all concerned.®? 
tee of land to revoke an oral license has been held 
to depend on whether his grantor had such a right,?? 
and where land has been subjected to a permanent 
drainage easement, the grantee thereof takes it sub- 
ject to such easement where he has notice thereof.?* 


Transfer of easement of drainage. 
easement of drainage exists over land, a grant of 
the dominant estate has been held to pass the ease- 
ment of drainage without express words granting the 
same,°* and, of course, such an easement will pass 
under a general clause conveying appurtenances.?® 


[§ 307] b. By Prescription. 
drainage through a ditch to or across the land of an- 
other may also be acquired by preseription,®® pro- 
vided the use thereof has extended for the required 
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The right of a gran- 


Where an 


An 


easement of 


ute to revive licenses which had been 
revoked before it went into effect 
(McIntyre v. Harty, supra), (4) and 
the statute does not authorize the 
bringing of an action to restrain 
drainage through natural channels 
(Wilson y. Bondurant, 32 N.E. 498, 
142 Ill. 645 [aff 42 Ill.App. 603]). 


Right to revoke licenses generally 
see Licenses §§ 193-199. 

92. Heisley v. Eastman, 201 P. 872, 
102) Or. 137%. 


$3. Ehler v. Stier, 
205 Iowa 678; Morse v. 
192 N.W. 142, 195 Iowa 419. ‘ 

[a] Permanent easement.—A drain- 
age easement, created by permanent 
injunction, subsequently modified on 
application of plaintiff’s predecessor 
in title, has been held a “permanent 
easement.’ Ehler y. Stier, 216 N.W. 
637, 205 Iowa 678. 


{[b] Notice.—(1) Where all the 
procedure relating to a drainage ease- 
ment is set forth in the chain of title, 
a grantee of the land takes it subject 
to such easement. Ehler v. Stier, 
216 NW 7687, 205 Toway'678." \(2) 
Where a purchaser of land received 
notice of a claim of drainage after 
entering into a contract to buy. land, 
but before payment of any substan- 
tial sum, it has been held that he 
was not a purchaser without notice. 
Morse v. Rhinehart, 192 N.W. 142, 195 
Iowa 419. 


94. Jones v. Adams, 38 N.E. 437, 
162 Mass. 224. 


95. Johnson v. Gustafson, 288 P. 
427, 49 Idaho 3876. 


96. Cal.—Jacob v. Day, 44 P. 248, 
DM Calon. 


Del.—Bringhurst Vv. 
(Ch.) 124 ‘As 795. 


Idaho.—Johnson vy. Gustafson, 288 
P. 427, 49 Idaho 376; Beasley v. Eng- 
strom, 168 P. 1145, 31°Idaho 14 [cit 
Cyc]: 

Ill.—Broadwell Special Drainage 
Dist. No. 1 v. Lawrence, 83 N.E. 104, 
231 Ill. 86; Snyder v. Baker, 77 N.E. 
1117, 221 Ill. 608; Ribordy v. Pella- 
choud, 28 Ill.App. 303. See also La- 
cey v. Lacey, 199 Ill.App. 208. 


Ind.—Pyott v. State, 83 N.E. 737, 
170 Ind. 118; Trout v. Woodward, 114 
N.E. 467, 64 Ind.App. 333; Walley v. 
Wiley, 104 N.BE. 318, 56 Ind.App. 171: 
Gaskill v. Barnett, 101 N.E. 40, 52 
Ind.Anp. 654; Seigmund v. Tyner, 101 
N.E. 20, 52 Ind.App. 581. 


Iowa.—Pascal vy. Hynes, 152 N.W. 
26, 170 Iowa 121; Hayes v. Oyer, 146 
N.W. 857, 164 Iowa 697. 

Ky.—City of Ludlow v. Broderick, 
203 S.W. 1082, 181 Ky. 128; Robert- 
son v. Daviess Gravel Road Co., 77 
SOW. 189, 116 Ky. 918, 25 Ky.L. 1114; 


216 N.W. 637, 
Rhinehart, 


O’ Donnell, 
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time,®7 has had the necessary elements of being ad- 
verse, peaceable, uninterrupted, and under a claim 
of right,®°& and that the ditch or drain has been an 
apparent, open, visible, or notorious encumbrance,°® 
although there is authority to the effect that a color 


Raleigh v. Clark, 71 S.W. 857, 114 Ky. 
732,24 Ky.L. 1554. 


La.—Savoie v. Guillory, 43 So. 49, 
118 La. 455; Levet v. Lapeyrollerie, 
1 So. 672, 39 DLa.Ann. 210; Orleans 


Nav. Co. v. New Orleans, 2 Mart. 214. 
Md.—Cherry v. Stein, 11 Md. 1. 


Mass.—White y. Chapin, 12 Allen 
516; Ashley v. Ashley, 6 Cush. 70. 


Mich.—Voorhies v. Pratt, 166 N.W. 
844, 200 Mich. 91; McCracken v. Mac- 
Neal, 135 N.W. 461, 169 Mich. 414; 
Glenn v. Line, 119 N.W. 1097, 155 
Mich. 608; Cranson v. Snyder, 100 N. 
W. 674, 187 Mich. 340; Leidlein v. 
Meyer, 55 N.W. 367, 95 Mich. 586; 
Gregory v. Bush, 31 N.W. 90, 64 Mich. 
Sty os AMOR. T7975 Conklin ‘v. Boyd, 
9 N.W. 134, 46 Mich. 56. 


Neb.—Bures v. Stephens, 241 N.W. 
542, 122 Neb. 751. 


N.J.—Kearns v. Town of Bloom- 


field, 138 A. 386, 101 N.J.Eq. 462; 
Schnitzius v. Bailey, 22 A. 732, 48 N. 
J.Eq. 409 [aff 32 -A. 219, 53 N.J.Eq. 
235]; Ross v. Mackeney, 18 A. 685, 


46 N.J.Eq. 140; Bowne v. Deacon, 32 
N.J.Eq. 459; Harl v. De Hart, 12 N. 
Jeg. 280; 72 -Am-.D> 395: 


Pa.—Eshleman v. Martie Tp., 25 A. 
178, 152' Pa.68; 


S.C —Deason v. Southern Ry. Co., 
140 SR. 575, 142 S.C. 328. 


Tenn.—Louisville, ete., R. Co. v. 
Mossman, 16 S.W. 64, 90 Tenn. 157, 25 
Am.S.R. 670. 


Wash.—Downie v. City of Renton, 
298 P. 454, 162 Wash. 181 [rev on oth- 
er grounds 9 P.(2d) 3872, 167 Wash. 
374]; Ochfen v. Kominsky, 207 P. 
1050, 121 Wash. 60. 


[a] Drainage in natural state.— 
(1) No lapse of time gives a man a 
right to drain surface water, in its 
natural state, on his neighbor’s land; 
and the fact, without more, that aft- 
er it reaches that land it escapes by 
a ditch, makes no difference. Cassidy 
v. Old Colony R. Co., 5 N.E. 142, 141 
Mass. 174. (2) That surface water 
for more than ten years flowed nat- 
urally across a highway and then 
through a ditch on the opposite side 
of the highway to a slough has been 
held not to give the owner of the 
lands so drained a prescriptive right 
to have such water run off his land 
in that particular manner, but only 
the right to have it flow unobstruct- 
edly. Wilson v. Duncan, 38 N.W. 371, 
74 Iowa 491. 


97. Idaho.—Beasley v. Engstrom, 
168 P. 1145, 31 Idaho 14. ; 

Ill.—Wahls v. Brandt, 51 N.E. 707, 
175 Ill. 354. 

Ind.—Gaskill v. Barnett, 101 N.E. 
40, 52 Ind.App. 654; Seigmund_ vy. 
Tyner, 101 N.E. 20, 52 Ind.App. 581. 

N.J.—Bowne v. Deacon, 32 N.J.Eq. 
459. 

S.c.—Deason v. Southern Ry. Co., 
140 S.E. 575, 142 S.C. 328. 


Wash.—Ochfen v. Kominsky, 
P. 1050, 121 Wash. 60. 


Wis.—Cranberry Creek Drainage 
Dist. v. Elm Lake Cranberry Co., 174 
N.W. 554, 170 Wis. 362. 


[a] When statute begins to run.— 
(1) The period of adverse user be- 
gins from the first trespass, and not 
from the time when the trespass be- 
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gins to cause substantial damage. 
Walley v. Wiley, 104 N.E. 318, 56 
Ind.App. 171. (2) After sale of ser- 
vient land to another owner, the favor 
of permissive maintenance of drains 
discharging upon it was extinguished, 
and the statute began to run in fa- 
vor of the owner of the land from 
which drains discharged water. 
Voorhies v. Pratt, 166 N.W. 844, 200 
Mich. 91. (3) Where one is attempt- 
ing to exercise legal rights by dis- 
posing of surface waters entirely on 
his land, and injury to an adjoining 
proprietor may never result by rea- 
son thereof, it will be presumed that 
he will so exercise his rights that no 
injury will occur, and if, in the exer- 
cise of his legal rights, his acts shall 
become injurious, it will be presumed 
that he will cease further to exercise 


his rights, and an adjoining landown-. 


er who may be so situated that a dis- 
regard of his rights may cause him 
injury is not bound, in order to avoid 
being denied relief when injury is 
actually done him, to commence. an 
action to prevent possible damage. 
Galbreath v. Hopkins, 113 P. 174, 159 
Cal. 29%. 


98. Ill—Wahls v. Brandt, 51 N.E. 
Ope Loe NUL mo oa. 


Ind.—Clay v. Pittsburgh, éte., R. 
Co., 738 N.E. 904, 164 Ind. 439; Trout 
v. Woodward, 114 N.E. 467, 64 Ind. 
App. 333; Gaskill v. Barnett, 101 N. 
EK. 40, 52 Ind.App. 654; Seigmund v. 
Tyner, 101 N.E. 20, 52 Ind.App. 581; 
Cleveland, ete., R. Co. v. Huddleston, 
52 N.E. 1008, 21 Ind.App. 621, 69 Am. 
S.R. 385. 


Iowa.—Jones v. Stover, 108 N.W. 
112; 131 Lowa? 119, 6 Li R-AIN.S. 154. 


Mass.—Smith v. Miller, 11 Gray 145. 


Mich.—Voorhies v. Pratt, 166 N.W. 
844, 200 Mich. 91. 


Mo.—Dunham y. Joyce, 31 S.W. 337, 
129 Mo. 5. 


N.H.—Swett v. Cutts, 50 N.H. 439, 
9 Am.R. 276. 


N.Y.—George v. New York, 86 N.Y. 
S. 610, 42 Mise. 270; White v. Shel- 
don, 8 N.Y.S. 212, 55 Hun 604. 


S.C.—Deason v. Southern Ry. Co., 
140 SES 5155 1429S Cr38 2/80 


Tenn.—Louisville, ete, R. Co. v. 
Hays, 11 Lea 382, 47 Am.R. 291. 


Wash.—Downie y. City of Renton, 
9 P.(2d) 372, 167 Wash. 374 [rev 298 
P. 454, 162 Wash. 181]; Ochfen v. 
Kominsky, 207 P. 1050, 121 Wash. 60. 


[a] User must be of character 
required for the acquisition of land. 
Naporra v. Weckwerth, 226 N.W. 569, 
178 Minn. 203, 65 A.L.R. 124; Downie 
v. City of Renton, 298 P. 454, 162 
Wash. 181 [rev on other grounds 9 
P.(2d) 372, 167 Wash. 374]; Ochfen vy. 
Kominsky, 207 P. 1050, 121 Wash. 60. 


[b] Continuity of use.—(1) Annu- 
al or semiannual discharge of water 
from a reservoir by the city into a 
gulch connected with the landowner’s 
pond has been held not sufficiently 
continuous to ripen into a prescrip- 
tive right. Downie v. City of Ren- 
ton, 9 P.(2d) 372, 167 Wash. 374 [rev 
298 RP. 454, 162 Wash. 181]. (2) A 
railroad, to prove a prescriptive right 
to discharge surface water through 
a culvert onto land, need not show 
continuous use, interruption of use 
by a dry season not disproving con- 


of title or claim of right is not necessary.* 
the lower owner has no right to obstruct the flow of 
surface water where a prescriptive right of drainage 
has been acquired,? such an easement gives no right 
to enlarge or vary the servitude beyond the condi- 
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tinuity. Edwards v. Atchison, T. & 
S. BY Ro Co., 15 FC) 87%. 1) Where 
defendant railroad had acquired by 
prescription the right to maintain an 
embankment and culverts, and there- 
by change the manner and the quanti- 
ty of the flow of surface water onto 
plaintiff's premises, the fact that a 
ditch on the right of way for about 
eleven years interrupted such flow 
did not give plaintiff the right to 
have the ditch continued on defend- 
ant’s land, nor deprive defendant of 
its acquired right to discharge ac- 
cumulated water on plaintiff’s land. 
Goldman v. New York, etc., R. Co., 75 
A. 148, 83 Conn. 59. (4) The act of a 
proprietor of land in going on the 
highway and filling up a ditch carry- 
ing surface water from the land of 
another proprietor over his own Jand, 
when done during the period of limi- 
tations, defeats the claim of ease- 
ment growing out of adverse user. 
Schofield v. Cooper, 102 N.W. 110, 126 
Iowa 334. 


[ec] Tacking uses.—Where a ditch 
for the drainage of surface water was 
dug and used over adjoining lands for 
sixteen years, when it was filled, and 
another was dug and used for about 
five years, the time of using the two 
cannot be tacked so as to make out a 
prescription of twenty years. Totel 
v. Bonnefoy, 14 N.E. 687, 123 Ill. 653, 
5 Am.S.R. 570. 


[d] Permissive or adverse use.— 
(1) So long as the drainage of sur- 
face water across the land of another 
was by permission of such other, it 
could not ripen into an adverse use. 
Schmoldt v. Loper, 182 N.W. 728, 174 
Wis. 152. (2) Where an easement 
to drain water across the surface of 
another’s land is used by one when- 
ever he sees proper without asking 
permission, and no objection is made, 
the use is “adverse.’”’ Trout v. Wood- 
ward, 114 N.E. 467, 64 Ind.App. 333. 


{e] Right to obstruct inferior to 
prescriptive right to drain.— Where a 
prescriptive right exists to maintain 
a ditch following a natural swale 
connecting variouS swampy places 
ahd draining water onto and through 
adjoining lands, and an adjoining 
owner objects to the ditch and dams 
it, the question of the prescriptive 
right to cast surface waters by means 
of an artificial ditch is raised, and the 
adjoining owner cannot prevail in 
contending that he is within his right 
because protecting his land against 
outlaw surface waters. Ochfen v. 
Kominsky, 207 P. 1050, 121 Wash. 60. 


99. Wahls v. Brandt, 51 N.E. 707, 
175 Ill. 354; Holman v. Richardson, 
76 So. 136, 115 Miss. 169, L.R.A.1917F 
942; Tredwell v. Inslee, 24 N.E. 651, 
120 N.Y. 458; Downie v. City of Ren- 
ton, 9 P.(2d) 372, 167 Wash. 374 [rev 
298 P. 454, 162 Wash. 181]. 


[a] Annual discharge of water 
from a reservoir by the city into a 
gulch connected with the landowner's 
pond has been held not sufficiently 
open, visible, or notorious to form the 
basis for prescription. Downie vy. 
City, of Renton, 9 P.(2d) 372; 167 
agen 374 [rev 298 P. 454, 162 Wash. 


1. Naporra vy. Weckwerth, 226 N. 
W. 569, 178 Minn. 203, 65 A.L.R. 124. 
2 Glenn v. Line, 119 N,W. 1097, 
155 Mich. 608; Ochfen vy. Kominsky, 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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tions under which it has been exercised during the 
preseriptive period,* although the upper owner has 
a right to clean out the ditch.t In the absence of 
negligence, the lower owner cannot recover damages 
because of the use of the easement by the upper own- 
er.® 


Prescriptive rights against public. While one 
may not acquire by prescription any right to divert 
surface water from his land and to discharge it on 
a public road,® it has been held that landowners may 
acquire an easement by prescription from an irriga- 
tion district.* 


[§ 308] c. On Severance of Tenements. It is a 
general rule, sometimes confirmed by statute,® that, 
where the owner of two contiguous lots, or of one 
entire tract of land, constructs or provides a system 
of drainage of surface water for one lot or portion of 
the tract to or over another, he creates a potential or 
quasi easement in favor of the one lot or portion and 
imposes a corresponding servitude on the other, so 
207 P. 1050, 121 Wash. 60. 9. Cal. 


[a] Decreasing size of drain.— 
Where defendants and their grantors 
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Strehlow v. 
P. 1021, 100 Cal.App. 692; 
v. Long, 179 P. 730, 39 Cal.App. 731. 


[67 C.J.] 885 


that if he sells one part and retains the other, or 
sells both parts to different purchasers, the rights of 
the respective owners will be governed by the condi- 
tions thus originally fixed.® Thus, in accordance 
with the rules relating to easements generally,'® such 
quasi or potential easement will impliedly pass to 
the grantee of the dominant estate,*! and the grantee 
of the servient estate, notwithstanding the lack of an 
express reservation, will take subject to an imphed 
reservation or such easement’? provided the drain 
was open, visible, and notorious and was necessary 
to the reasonable enjoyment of the land,!* and pro- 
vided a substitute cannot be constructed at reason- 
able expense.*4 


[§ 309] d. Abandonment, Forfeiture, or Loss of 
Right. A right or privilege to drain land, resting on 
mere agreement or license, may be lost by abandon- 
ment or nonuser.!® The intention to abandon and 
the completed act are essential to constitute an aban- 
donment of an easement of drainage,'® and whether 


Mothorn, 280 
Kallenberg 


364, 83 Am.D. 688. 


N.H.—Smith v. Blanpied, 62 N.H. 
652. 


acquiesced for nearly fifty years in 
plaintiff’s right to drain his land 
across theirs, plaintiff acquires an 
easement by prescription. entitling 
him to restrain defendants from plac- 
ing tile in the drain too small to 
carry off plaintiff's water. Glenn v. 
Line, 119 N.W. 1097, 155 Mich. 608. 


3. Hayes v. Oyer, 146 N.W. 857, 
164 Iowa 697; Peacock v. Stinch- 
comb, 155 N.W. 349, 189 Mich. 301; 


Osten v. Jerome, 53 N.W. 7, 93 Mich. 
196; Gregory v. Bush, 31 N.W. 90, 
64 Mich. 37, 8 Am.S.R. 797; Cresson 
v. Louisvilley& N: R. Co., (Miss.) 146 
So. 462; Harvey v. Illinois Cent. R. 
Gos 12) Son 27337114 Miss. 835; Norris 
v. Union Pac. R. Co., 196 N.W. 924, 
111 Neb. 540. 


{a] Joinder in drainage scheme.— 
Where originally there was a natural 
easement for surface water across de- 
fendant’s land, and defendant and her 
grantor joined in a drainage scheme 
which continued for a period longer 
than the statute of limitations, the 
scheme could not be changed without 
the consent of the landowners. 
Hayes v. Oyer, 146 N.W. 857, 164 
Iowa 697. 


4 Bures v. Stephens, 
542, 122 Neb. 751. 


5. Bures v. Stephens, supra. 


6 Shaw v. Town of Sebastopol, 
115 P. 218, 159 Cal. 623; Brightman 
v. Hetzel, 167 N.W. 89, 183 Iowa 385; 
Worth v. Town of Salamanca, 130 
NiY.S. 449, 72 Misc. 5138. 


7. Central Irr. Dist. v. Gering Irr. 
Dist., 240 N.W. 289, 122 Neb. 199. 


8. See statutory provisions; 
case infra this note. 


[a] Statutes construed.—Under 
Civ. Code § 1104, providing that a 
transfer passes all easements, and 
creates an easement in the other land 
of the grantor for such use thereof 
as the grantor used the same for the 
benefit of the land conveyed, the gran- 
tee of a part of land containing a 
drainage system applying to all of 
the land succeeded to the right to go 
on the other land to maintain a 
levee, etc., although such easements 
are not mentioned in § 801, enumerat- 
ing servitudes that may be attached 
to other lands as incidents or appur- 
tenances. Jersey Farm Co. vy. Atlan- 
ta Realty Co., 129 P. 598, 164 Cal. 
412. 


241 N.W. 


and 


D.C.—McPherson v. Acker, 11 App. 
D.C. 150,.48 Am.R. 749. 


tN oe v. Pilgrim, 3 I1l.App. 


81 So. 
5) Wey 


La.—Hebert v. Champagne, 
217, 144 La. 659; Roy vy. Roy, 
Ann. 590. 


Sap es Goa ae v. Payne, 2 Cush. 


Mo.—Fitzpatrick v. Mik, 24 Mao. 


App. 435. 


N.Y.—Curtis v. Ayrault, 47 N.Y. 73; 
Gilligan v. Feuschter, 8 N.Y.St. 220; 
Flint v. Bacon, 13 Hun 454; Walters 
Ve Et, 149 NOY S! 545, Si Mase. 200 
[eit rele Hamel v. Griffith, 49 How. 
Pr. 305. 


N.C.—Lamb v. Lamb, 98 S.E. 307, 


177 N.C. 150; Hair v. Downing, 2 S.E. 
520, 96 N.C. 172; Shaw v. Etheridge, 
48 N.C. 300. 


Pa.—Sharpe v. Scheible, 29 A. 736, 
162 ‘Pa. 341, 42 Am.S.R. 838. 


$.C.—Slater v. Price, 80 S.E. 372, 
96 S.C, 245. 


Tenn.—Lovisville, etce., 
Binkley, 1 Tenn.Ch.A. 


Eng.—Poppvlewell v. Hodkinson, L. 
R, 4 Exch, 248; Pyer ..; Carter,..1.H. 
&N. 916, 156 Reprint 1472; Ewart v. 
Cochrane, 7 Jur.N.S. 925. 


[a] Ditch constructed by tenant. 
—Where one of two lots belonging to 
the same owner is occupied by a ten- 
ant who, for his own convenience and 
without the owner’s knowledge or di- 
rection, has dug a ditch thereon 
which incidentally drains the surface 
water from the adjacent lot, a subse- 
quent owner of the latter lot cannot 
claim such drain as an easement ap- 
purtenant:to his lot. Gormley v. San- 
ford,’ 52) 21 158: 


10. See Easements §§ 102-113. 


11. Johnson v. Gustafson, 288 P. 
427, 49 Idaho 376; Olney vy. Culluloo 
Park Co., 169 N.Y.S. 843, 182 App.Div. 
560; Walters v. Hill, 149 N.Y.S. 545, 
87 Mise. 211. 


12. Kallenberg v. Long, 179 P. 730, 
39 Cal.App. 731; Johnson vy. Gustaf- 
son, 288 P. 427, 49 Idaho 376; York v. 
Golder, 151 A. 558, 129 Me. 300. 


13. Me.—York v. Golder, 151 A. 
558, 129 Me. 300; Dolliff v. Boston & 
M. R. Co., 68 Me. 173. 


. Mass.—Carbrey v. Willis, 


Rey Cony. 
Boils 


7 Allen 


N.J.—Kelly v. Dunning, 10 A. 276, 
43 N.J.Eq. 62 [mod on other grounds 
22 A. 128, 46 N.J.Eq. 605, 47 N.J-Eq- 
324]. 

N.Y.—Tredwell v. Inslee, 
651), 120 N.Y. 458; 


Ohio.—Weber v. Miller, 9 Ohio Cir. . 
Ct. 674, 4 Ohio Cir.Dec. 483; Moerlein 
Brewing Co. v. Fasse, 11 Ohio Dec. 
(Reprint) 16, 24 Cine L.Bul. 132. 


Va.—Sanderlin y. Baxter, 76 Va. 299, 
44 Am.R. 165. 


[a] .Necessity of easement.—W here 
a person has an outlet for drainage 
of surface waters through his own 
property, he has no easement or right 
of drainage across the land of an- 
other within the class known as con- 
tinuous, apparent, and necessary for 
the reasonable enjoyment of his land. 
Allers v. Bach, 100 A. 781, 130 Md. 499. 


14. York vy. Golder, 151 A. 558, 129 
Me. 300; Randall v. McLaughlin, 10 
Allen (Mass.) 366; Carbrey v. Willis, 
7 Allen (Mass.) 364, 83 Am.D. 688: 
Johnson v. Jordan, 2 Mete. (Mass.) 
234, 37 Am.D. 85. 


15. Miller v. Hayden, 15 S.W. 243, 
GOW 9d EGY 2d Dodo cyan 6 Ope 


16. Pascal v. Hynes, 152 N.W. 26, 
170 Iowa 121. 


fa] Thus (1) it has been held that 
a city clerk’s letter apprising a land- 
owner of the city’s plan to divert wa- 
ter to another location does not de- 
feat the city’s prescriptive right, if 
one exists, to discharge water from a 
reservoir through a gulch (Downie \v. 
City of Renton, 298 P. 454, 162 Wash. 
181 [rev on other grounds 9 P.(2qd) 
372, 167 Wash. 374]), (2) nor does a 
letter requesting the landowner’s co- 
operation to prevent flooding of his 
pond defeat such a right (Downie v. 
City of Renton, supra). 


{b] Ex parte declaration of dedi- 
cation of land for drainage canal.— 
An ex parte declaration, by an act 
executed before a notary public, of 
the dedication of land for a drainage 
canal cannot bind persons not parties 
to it; and third persons do not be- 
come parties by mere silence and per- 
mitting the waters of their planta- 
tions to drain into the canal on the 
land so dedicated so as to constitute 
an abandonment of some other right 
of drain. Robertson vy. Lebermuth, 61 
So. 388, 132 La. 318. 


24 N.E. 


886 [67 C.J.] 
there has been an abandonment of a grant of an ease- 
ment of drainage is a question of intent.17 An in- 
tention to abandon an easement under a deed allow- 
ing the construction of a drain cannot be imputed to 
the grantee because of the mere failure to build the 
drain and resting content with the natural drain- 
age;'® nor can an abandonment be predicated on 
the mere action of the grantee in excavating the bed 
of a stream naturally draining the land.t® The act 
of a person in beginning construction of a new drain 
has been held not an abandonment of his prescriptive 
right of drainage through another drain,?® and an 
agreement to extend an existing drain is not a waly- 
er of a preéxisting easement.?1 So, too, the enlarge- 
ment of a drain at the joint expense of the owners of 
the dominant and servient estates has been held not 
to destroy its identity and thereby to extinguish the 
easement.2?_ A prescriptive right of drainage is not 
lost or forfeited by placing obstructions in the drain 
to enable the owner to cross it during harvest season, 
where such obstructions are removed afterward and 
while in place only impeded the flow in the ditch or 
drain.2? However, a preseriptive right of drainage 
through ditches across another’s land is lost where, 
after the acquisition of the prescriptive right, such 
use, for an additional preseriptive period, has been 
permissive at all times when exercised,?* and any 
easement to drain into an alley from a building on an 
adjoining lot is abandoned where such building is 
torn down and another erected so as to prevent the 
use of the alley in the manner claimed,*° especially 
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where title to the strip over which the easement ex- 
ists 1s asserted.?° 


[§ 310] 5. Contractual or Prescriptive Right To 
Obstruct Natural Flow. While under the civil-law 
rule the lower owner has no right to obstruct the nat- 
ural flow of surface water,?? the right to be free from 
the flow of surface water may be acquired by con- 
tract?® or by prescription.?® However, as the pre- 
seriptive right is founded on the supposition of a 
grant, it must be exercised or made use of in such 
a way as to indicate that it is claimed as a right.°° 
The prescriptive period does not begin to run until 
a cause of action arises.*! 


Implied notice to grantee. A railroad bridge and 
grades and the openings therein to pass water, being 
permanent improvements, must be held to have con- 
stituted implied notice to a grantee of land of the 
right of easement claimed by the railroad company 
with respect to the maintenance of its bridge at its 
present elevation.®? 


[§ 311] 6. Rain Water and Bavesdrip.2? Where 
an easement has not been acquired by grant or pre- 
seription,?* the owner of a building is required to 
take care of rain water falling on the roof by provid- 
ing and keeping in serviceable condition gutters and 
spouts sufficient to carry off such precipitation as 
may reasonably be expected, and if by reason of his 
neglect water is shed from his roof onto the premises 
or against the wall or building of another, he is lia- 
ble for any injury caused thereby;°° but he is not 


17. Richardson v. Tumbridge, 149 


An 241, 114 Conn. 90. 

18. Richardson v. Tumbridge, su- 
pra. 

19. 
pra. 

20. Pascal v. Hynes, 152 N.W. 26, 
170 Iowa 121. 

21. Pascal v. Hynes, supra. 

22. Jones v. Adams, 38 N.E. 487, 
162.Mass. 224. 

23. Glenn v. Line, 
155 Mich. 608. 

24. Harned vy. Roby, 265 S.W. 610, 
205 Ky. 221. 

25. Stewart v. May, 85 A. 957,119 
Md. 10. 


26. Stewart v. May, supra. 
27. See supra § 288. 


238. Barrilleaux v. Delaune, 145 So. 
Ti Osee Ow lide os 


{a] hus any servitude of drain- 
age that defendant’s plantation owed 
plaintiffs’ plantation has been held 
abandoned when plaintiffs consented 
to defendant’s predecessor’s making 
plaintiffs’ levee part of a reclamation 
scheme, or confirmed abandonment by 
contract relating to draining of sur- 
plus waters. Barrilleaux v. Delaune, 
145 So. 776, 176 La. 377. 


29. Beechley v. Harms, 163 N.E. 
887, 332 Ill. 185; Mauvaisterre Drain- 
age & Levee Dist. v. Wabash Ry. Co., 
PODdON Ea OD 95, 29 9a Ll. p299, 922) Avduak. 
944; Zerban v. Hidmann, 101 N.E. 
925, 258 Ill. 486; Trumbo v. Pratt, 
126 N.W. 1122, i48 Iowa 195; Matte- 
son v. Tucker, 107 N.W. 600, 131 Iowa 
511; Davis v. Louisville & N. R. Co., 
244 S.W. 483, 147 Tenn. 1. 


[a] Restorins to original height,— 
Where an embankment has’ been 
washed away, a lower owner may re- 
store it to its original height. Beech- 


Richardson v. Tumbridge, su- 


119) NW. (1097; 


ie v. Harms, 163 N:-EL 388%, 332 Ti 

[b] Water gate.—An upper owner 
may not complain of a water gate 
which has existed in substantially the 
same condition for the prescriptive 
veriod. Trumbo v. Pratt, 126 N.W. 
1122, 148 Iowa 195. 

30. Davis v. Louisville & N. R. Co., 
244 S.W. 483, 147 Tenn. 1 

31. Hume v. Grand Trunk West- 
ern Ry. Co., 158 N.W. 840, 192 Mich. 
225; Davis v. Louisville & N. R. Co., 
244 S.W. 4838, 147 Tenn. 1. 


_[a] Thus (1) while a cause of ac- 

tion arises at once on the construc- 
tion of an embankment of a perma- 
nent character which necessarily 
causes injury by backing up water, 
where a railroad in constructing an 
embankment recognized the right of 
the upper landowner by constructing 
a culvert, there was no cause of ac- 
tion, and prescription did not run 
against the upper owner until experi- 
ence showed the culvert to be insuffi- 
cient to take care of the natural accu- 
mulation and flow of water. Davis vy. 
Louisville & N. R. Co., 244 S.W. 483, 
147 Tenn. 1. (2) A prescriptive right 
to hold back surface water on plain- 
liff?'s land by means of a railroad 
grade must be shown not.simply by 
the existence of the grade, but by the 
fact that the water had been thereby 
held back during the prescribed time. 
Hume v. Grand Trunk Western Ry. 
Co.. 158 N.W. 840. 192 Mich. 225, 


32. Johnson v. Chicago, B. & Q 
R. Co., 211 N.W. 842, 202 Iowa 1282. 


33. Discharge of rain, snow, or ice 
from roof or sides of building on 
neighboring premises as nuisance see 
Nuisances § 149. 


34. See infra text and note 40. 


35. Cal.—Dauberman vy. Grant, 246 
P. Bl9, W9SrCall U586., 48cAvi Rs Leeae 


Armstrong v. Luco, 36 P. 674, 102 Cal. 
272; Yik Hon v. Spring Valley Water 
Works, 4 P. 666, 65 Cal. 619. 

Conn.—Melin v. Richman, 115 A. 26, 
96 Conn. 686 [cit Cyc]: Shea v. Gavitt,. 
te 360, 89 Conn. 359, L.R.A.1916A 

oe a ae v. Lang, 28 I11.App. 
624. 


Iowa.—Phillips v. Waterhouse, 28 
N.W. 539, 69 Iowa 199, 58 Am.R. 2202 
Copper v. Dolvin, 28 N.W. 59, 68 Iowa 
757, 56 Am<R: 872. 


Kan.—Hazeltine v. Edgmand, 10 P- 
544, 35 Kan. 202, 57 Am.R. 157. : 


Md.—Harms v. Kuchta, 119 A. 454, 
141 Md. 610. 


Mass.—Friedman vy. Andreson, 153 
N.E. 337, 257 Mass. 107; Fitzpatrick 
v. Welch, 55 N.E. 178, 174. Mass. 486, 
48 L.R.A. 278; Martin v. Simpson, 6 
piles 102; Ashley v. Ashley, 6 Cush. 


Mich.—Underwood v. Waldron, 33 
Mich, 232. 


Minn.—Ginter v. Rector, ete., of St. 
Mark’s Church in City of Minneapolis, 
AN N.W. 7388, 95 Minn. 14, 69 L.R.A. 


Mo.—Jesel v. Benas, 160 S.W. 528. 
170 Mo.App. 708; Thoele v. Marvin 
Planing Mill Co., 148 S.W. 413, 165 Mo. 
App. 707; Bell v. Alzey Realty Co., 143 
S.W. 859, 163 Mo.App. 361. 


N.Y.—Davis v. Niagara Falls Tower 
Co., 64 N.B. 4, 171 N.Y. 336, 89 Am.S.R. 
817, 57 L.R.A. 545; Aiken & Ketchum 
v. Benedict, 39 Barb. 400; Bellows v. 
Sackett, 15 Barb. 96; Slater v. Mer- 
sereau, 5 Daly 445 [aff 64 N.Y. 138]. 


N.C.—Davis v. Smith, 53 S.E. 745, 
141 N.C. 108. ” 


Pa.—Gould v. McKenna, 86 Pa. 297, 
27 Am.R. 705; Trimmer Vv. Berkheim- 
er, 61 Pa.Super. 269; Wilson v. Mc- 
Cluskey, 46 Pa.Super. 594; Whitney 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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hable for an escape of water which could not have 
been prevented by the exercise of reasonable care and 
vigilance ;*° nor is he liable where plaintiff placed 
the wall of his building next to the wall of defend- 
ant’s building and partly on defendant’s land.37 
One who discharges rain water from his roof onto 
his own premises at such a place or in such a manner 
that it will necessarily be precipitated upon lower 
premises in an unnatural and injurious volume is 
lable for injuries caused thereby.*’ So, too, one is 
hable if he allows the rainfall to accumulate in a 
cellar or other excavation and thence to drain or 
percolate to his neighbor’s premises.*® 


Easement. One proprietor may obtain by grant, 
or by long-continued and uninterrupted enjoyment, a 
right to discharge water on a neighbor’s land from 
the roof and eaves of his house,*® but although the 
benefit of water falling from the eaves of one per- 
son’s house has been enjoyed by the adjoining owner 
for a long period, the latter does not acquire an ad- 
verse right to such water. 


[§ 312] C. Persons Liable.*? The owner of land 


v. Sanders, 3 Pittsb. 226. 


Tex.—Dollas Land & Loan Co. v. 
Garrett, (Civ.App.) 276 S.W. 471 [cit 


WATERS 


33. Conn.—Melin v. Richman, 
A. 426, 96 Conn. 686 [cit Cyc]. 
Ind.—Conner v. Woodfill, 25 
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on which a drain, embankment, ete., was so construct- 
ed as to flood adjoining land with surface water is 
not liable where he had no knowledge that the drain 
or embankment, which was built by a former owner 
of the land, was likely to cause damage;** but one 
who maintains an embankment, ditch, structure, etc., 
with knowledge that it causes surface water to in- 
jure the land of another, may be held liable for such 
injury, although he did not construct that which 
causes the injury.t4 A person required to work on 
a highway, and working under the road supervisor, is 
not liable, in the absence of a trespass, for an injury 
to land occasioned by surface water improperly de- 
flected from its natural channels by reason of high- 
way improvements which he has made;*® and mere 
trustees whose only duties are to maintain the drive- 
ways, alleyways, and semipublic portions of a tract 
of land for the proprietors, and who.are not in pos- 
session of the private property in such tract, except 
their own respective portions of it, and who have as- 
sumed no duties, except toward the proprietors, can- 
not be held liable for injuries caused by surface wa- 


115 | water where it had no notice of such 
condition end no request was made to 
N.B, | "emove the obstruction or to provide 


Cyc]. 

Wis.—Mueller Real Estate & In- 
vestment Co. v. Cohen, 149 N.W. 154, 
158 Wis. 461; Huber v. Stark, 102 N. 
W. 12, 124 Wis. 359, 109 Am.S.R. 937. 

[a] Connection with sewer.—The 
owners of improved property, located 
adjacent to an adequate sewer in a 
city, are required to connect there- 
with the water gutters and spouts, 
and not permit the rain water to col- 
lect and discharge at a point in a pub- 
lic alley, where, by reason of the vol- 
ume and force thus attained, it en- 
ters adjoining premises, provided such 
connection with the drainage system 
can be reasonably made. Ginter v. 
Rector, etc., of St. Mark’s Church in 
City of Minneapolis, 103 N.W. 738, 95 
Minn. 14, 69 L.R.A. 621. 

{b] Imputed knowledge of defects. 
—PFven though a landowner has no ac- 
tual knowledge of defects in the pipes 
which drain the water from his roof, 
and the waste water from his build- 
ing, yet, if he has means of knowl- 
edge, he is liable for injury done to 
his neighbor’s Jand by reasen of such 
defects. Armstrong v. Luco, 36 P. 
674, 102 Cal. 272. 

{[c] Piles of lumber.—A recovery 
for dam2ges for injuries caused by 
the maintenance of lumber piles 
which cast surface water on plain- 
tiff’'s property has been held not 
to be defeated because the identical 
piles were not maintained unchanged 
during the period when the damage 
was caused. Jesel v. Benas, 160 S.W. 
528, 170 Mo.App. 708. , 

{d] Falling ice.—(1) It has been 
held that it makes no difference on the 
question of liability that the water is 
allowed to congeal and freeze and fall 
in the form of ice (Davis v. Niagara 
Falls Tower Co., 64 N.E. 4, 171 N.Y. 
336, 89 Am.S.R. 817, 57 L.R.A 545), 
(2) nor has it been held material 
whether the ice proceeds from the fall 
of rain or from the spray and mist of 
Niagara Falls (Davis v. Niagara Falls 


Tower Co., supra). 
86. Barry v. Peterson, 12 N.W. 181, 
48 Mich. 263; Carstairs v. Taylor, L. 


R. 6 Exch. 217; Gill v. Edouin, 72 L. 
T.Rep.N.S. 579. 
87. Rich v. Stephens, (Utah) 11 P. 


(2d) 295. ' 


876, 126 Ind. 85, 22 Am.S.R. 568. 

Mass.—Siciliano v. Barbuto, 164 N. 
E. 467, 265 Mass. 390. 

Minn.—Beach y. Gaylord, 45 N.W. 
1095, 43 Minn. 476. 

Tex.—Shuttles v. 
App.) 1 S.W.(2d) 661. 

39. Crommelin v. Coxe & Co., 30 
Ala. 318, 68 Am.D. 120. 

40. Thomas v. Thomas, 2 C.M.&R. 
34, 150 Reprint 15; Hall v. Alexander, 
22 Can.L.T.Oce.Notes 178, 3 Ont.L. 
482, 1 Ont.W.R. 204. 

41. Napier v. Bulwinkle, 39 S.C.L. 
311; “Wood v.-Waud, 3 Exch. 748; 
Arkwright v. Gell, 5 M.&W. 203, 151 
Reprint 87. 

42. Siability of: 

Municipality see Municipal Corpora- 

tions §§ 1902-1906. 

Town same as that of individual see 

Towns § 172 note 20 [d]. 


43. Union Pac. R. Co. v. Camp- 
bell, 236 F. 708, 150 C.C.A. 40; Sloss- 
Sheffield Steel & Iron Co. v. Nance, 
113 So. 50, 216 Ala. 237; Filennor v. 
Cleveland,’C., °C. & St." RO Co," 163 
Ill.App. 536; Schreiber v. New York 
Driving Club, 39 N.Y.S. 348, 17 Misc. 
Lele 


[a] 


Butcher, (Civ. 


Prima facie liability.—Where 


‘defendant began to operate a railroad 


previously constructed, maintaining 
station agents and section crews, it 
has been held that defendant is prima 
facie liable for injuries from over- 
flowing the land of an adjacent owner 
by reason of an insufficient culvert 
in the right of way, which it finally 
remedied. Verbeck vy. Minneapolis, St. 
Pécs Sl MoaRy. Co. 1490N. Ws 0645 
159 Wis. 51. 


{b] Notice of conditions causins 
damage.—(1) While it has been held 
not necessary to serve notice on 
an original wrongdoer before bring- 
ing an action for damages for the 
overflow of land (Lion v. Baltimore 
City Pass. R. Co., 44 A. 1045, 90 Mad: 
266, 47 L.R.A. 127), (2) where a rail- 
road company operated a road con- 
structed by another without making 
any changes to a solid embankment 
which had been maintained for some 
time, it has been held not liable for 
damage resulting from the overflow of 


outlets (Union Pac. R. Co. v. Camp- 
bell, 236. RY 7038,) 150 CiC A404) Crore 
v. Ankenbrandt, 15 N.B. 40, 124 Tl. 
51, 7 Am.S.R. 342; Flennor v. Cleve- 
Jand,. .C...G, & St. HOUR Cos 1638 1 Ap ps 
536: Wabash R. R. Co. v. Sanders, 
47 Ill.App. 436). (3) However, in an 
action by subsequent grantees of the 
government against a railroad com- 
pany holding a right of way by a 
prior government grant, the rule that 
such a company is not liable to a 
landowner for maintaining its rail- 
road in the condition in which it 
existed when the owner granted the 
right of way has been held not ap- 
plicable (Eiken v. Minnesota & M. 
R. Co., 186 N.W. 226, 151 Minn. 99), 


and (4) where defendant railroad 
succeeded by foreclosure to obliga- 
tions of its predecessor railroad, 


which had constructed a ditch under 
a contract with adjoining landowners 
but had closed the outlet thereof, 
thereby overflowing plaintiff's land, 
defendant was not entitled to formal 
notice or demand from plaintiff before 
being liable for such damages (Ir- 
Grea) v. Wabash Ry. Co., 203 S.W. 


44, Central of Georgia R. 
Keyton, .41 So. 918, 
Wilkerson v. Garrett, 
229 S.W. 666. 


[a] Liability dependent on negli- 
gent maintenance.—Liability of a per- 
son purchasing Jower lands for over- 
flow on upper lands has been held 
dependent on the negligent mainte- 
nance of conditions resulting in dam- 
age. Sloss-Sheffield Steel & Iron Co. 
v. Nance, 113 So. 50, 216 Ala. 237. 


[b] Changing existing structures. 
—Where a landowner constructed a 
dam on his property concentrating 
surface water and discharging it on 
plaintiff's land, and thereafter sold 
the land to another, who built the 
dam higher, dug new ditches, and 
cleaned out the old ones, thus in- 
creasing the flow of surface water, 
such purchaser thereby made the 
nuisance his own and became liable 
for all damages caused by it after his 
connection therewith. Wilkerson vy. 
Garrett, (Tex.Civ.App.) 229 S.W. 666. 


45. Mulvihill v. Thompson, 87 N. 
W. 693, 114 Iowa 734. 


COWaNe 
148 Ala. 675; 
(Tex.Civ. App.) 
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ter flowing off the tract;4® but the fact that town- 
ship trustees shared in the expense of constructing 
a tile drain carrying water from defendant’s land on- 
to plaintiff’s does not relieve defendant from liabil- 
ity for damages caused by the drain.*? 
are unlawfully flooded with surface water as the re- 
sult of the joint acts of several persons, each may be 
sued for the entire damage;*® but where the dam- 
age is the result of the acts of several, acting inde- 
pendently, each is liable for his proportion only,*® 
and a joint action will not lie against them.®° 


[§ 313] D. Remedies—l. Actions for Damages— 
Improperly drain- 
ing surface water on the land of another,*’ or, under 


a. Right of Action and Defenses. 


46. Schmidt v. Rowse, 35 Mo.App. 

47. Costello v. Pomeroy, 
490, 120 Iowa 213. 

48. Birch v. Boston & M. R. R., 156 
Nem, 859, "259 —Mass, 528 Breen “Vv; 
Etyde,« S9MNUWae1382,) 180. Micha. 1; 
Sloggy v. Dilworth, 36 N.W. 451, 38 
Minn. 179, 8 Am.S.R. 656; Houston & 
T. C. R. Co. v. Wright, (Tex.Civ.App.) 
195 S.W. 605. 


[a] Acts not plainly separable.— 
All parties contributing to overflow- 
ing of land with surface water have 
been held liable jointly or severally 
when the acts of the different parties 
are concurrent and not plainly sep- 
arable. Houston & T. C. R. Co. v. 
Wright, (Tex.Civ.App.) 195 S.W. 605. 

Joint and several liability for: 
Negligent acts generally see Negli- 

gence § 476. 

Torts generally see Torts §§ 44-49. 

49. Ark.—St. Louis Southwestern 
R. Co. v. Morris, 89 S.W. 846, 76 Ark. 
542. 

Idaho.—Woodland _ v. 
Marsh Valley Irr. Co., 
26 Idaho 789. 

Ky.—Bonte v. Postel, 58 S.W. 536, 
NOG Kye 64,22, Kiy.12) 583," 51) WR AG 
187. E 

Minn.—Sloggy v. Dilworth, 36 N.W. 
451, 38 Minn. 179, 8 Am.S.R. 656. 

Pa.—Magee Vv. Pennsylvania 
Schuylkill Valley R. Co., 13 Pa.Super. 
187. 

Tex.—Anderson v. Highland Lake 
Co., (Civ.App.) 258 S.W. 218. 


[a] Plaintiff contributing to over- 
flow.—A landowner whose diversion 
of surface waters contributed to over- 
flow partly caused by plaintiff's diver- 
sion is liable for proportionate dam- 
ages. Moody v. Vandergriff, (Tex. 
Civ.App.) 293 S.W. 215; Frazier v. 
Rollins, (Tex.Civ.App.) 230 S.W. 874. 


50. Bonte v. Postel, 58 S.W. 536, 
ie Ky. 64, 22 Ky.L. 583, 51 LRA. 

Ho 

51. Mellor v. Pilgrim, 
476; Thoele v. Marvin Planing Mill 
Co., 148 S.W. 418, 165 Mo.App. 707; 
Balbas v. Rogers, 4 Porto Rico Fed. 
82. 


94 NW. 


Porteneuf- 
146 P. 1106, 


3 T1l.App. 


{a] Willful or malicious.—An ac- 
tion for damages for the erection and 
maintenance of lumber sheds, so as 
to turn rain water on plaintiff’s land, 
can be maintained if defendant’s act 
was unlawful, in the sense of being 
wrongful, without proving that it 
was willful or malicious. Thoele v. 
Marvin Planing Mill Co., 148 S.W. 413, 
165 Mo.App. 707. 

{[b] Draining water to natural 
destination.—A drain constructed by 
a city which merely carried into a 


WATERS 


Where lands 


Defenses.°* 


county drain water which otherwise 
would have flowed into the wash into 
which the county drain emptied can- 
not affect the right to recover in an 
action against the county for dam- 
ages resulting from the construction 
of its drain. San, Gabriel Valley 


‘Country Club v. Los Angeles County, 


UESePH 554) 1825 Cal 392, 9 ATER, 12.00; 

52. Williams v. Southern Ry. Co., 
Oy Sok SOO el On Gan lo eeu Sa mee 
Long, 28 S.W.(2d) 765, 234 Ky. 511; 
Louisville, etc., R. Co. v. Hodge, 6 
Bush (Ky.) 141. 

[a] In Texas, although the stat- 
ute prohibiting the diversion of wa- 
ter does not in express terms provide 
that, in case of a violation thereof, 
an injured party shall have remedies 
in both law and equity, including 
damages occasioned thereby, it has 
been held that such consequences 
must be implied. Bunch v. Thomas, 
(Civ.App.) 290 S.W. 569. 


[b] Basis of action (1) where an 
obstruction to the flow of surface wa- 
ter makes no provision for natural 
drainage is the absolute disregard of 
the rights of the owner of the upper 
land and the consequent depreciation 
in the value of his property (Dugan vy. 
Long, 28 S.W.(2d) 765, 234 Ky. 511), 
and (2) where an arrangement has 
been made for the flow of surface wa- 
ter, but it is inadequate, the right 
of action is founded on negligence or 
the absence of due care fully to pro- 
tect the rights of the owner of the 
upper land (Dugan vy. Long, supra). 


[c] Action for maintenance of 
nuisance.—An action for damages to 
land by water ponded thereon by an 
embankment has been held to be an 
action for damages resulting from 
the maintenance of a continuing nui- 
sance. Williams v. Southern Ry. Co., 
79 S.E. 850, 140 Ga. 713. 


53. Choctaw, etc., R. Co. v. Rice, 
104 S.W. 819, 7 Ind.T. 514; Thoele v. 
Marvin Planing Mill Co., 148 S.W. 
413, 165 Mo.App. 707; Lockett v. Fort 
Worth, ete., R. Co., 14 S.W. 564, 78 
Tex: 211. 


[a] Tenant in possession may sue 


for the injuries caused by the ob- 
struction of water which became 
stagnant and occasioned _ sickness. 


Lockett v. Fort Worth, ete, R. Co., 
14 S.W. 564, 78 Tex. 211. 

Sufficiency of evidence to prove 
title see infra § 319. 

54. Louisville, N. O. & T. R. Co. 
v. Jackson, 184 S.W. 450, 123 Ark. 1. 

55. Freudenstein v. Heine, 6 Mo. 
App. 287; Busch v. New York, etc., R. 
Coy ea INGS: 855) 9) Rootle Vv. sClifton, 
22 Ohio St. 247, 10 Am.R. 732. 

[a] MNominal damages.—When the 
casting of water on the land of an- 
other, if continued, may ripen into an 
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the civil-law rule, obstructing its flow off the land 
of another,®? is an injury for which an action may be 
maintained by one having title to, or possession of, 
the property affected** at the time the injury was oe- 
casioned,®* and without proof of actual damage.°* 
However, it has been held that a landowner is not 
entitled to damages caused by the discharge of wa- 
ter where he did not object thereto until after the 
damage was done.°® 


In opposition to such an action de- 
fendant may show that the injury suffered by plain- 
tiff was due to the latter’s own fault, unlawful act, or 
contributory negligence,®* or was attributable to the 
natural condition of the land and not to any act of 


easement, there is at once a right of 
action for the trespass, and damages 
will be awarded therefor, even though 
so slight as to be only nominal. Wal- 
ley v. Wiley, 104 N.E. 318, 56 Ind. 
App. 171. 


[b] Comparison of iniuries and 
benefits.—In an action against a rail- 
road company for diverting surface 
water and flooding plaintiff's land, 
the fact that such water may have 
been less injurious to plaintiff's prop- 
erty as a whole than it would have 
been if the road had not been built 
does not affect plaintiff’s right to re- 
cover, since a comparison of injuries 
and benefits cannot be made in cases 


of “tort. Austin, ete:, Ri Cos-veE she 
derson, 15 S.W. 484, 79 Tex. 427, 23 
Am.S.R. 350. See also Anplegate v. 


Franklin, 84 S.W. 347, 109 Mo.App. 
293 (holding that a landowner is en- 
titled to show the extent of public 
benefits conferred on adjacent Jands 
by the drainage of a marsh or swamp 
and the nrobable effects on the health 
and well-being of residents of the 
community). 

56. Robertson v. Lebermuth, 61 So. 
388, 132 la. 318. 

57. Effect of grant of right of way 
of railroad and condemnation see 
supra § 297. 

Liability of 
where: 

Damage not caused by any act of 

railroad see supra § 295. 
cot unusual see supra §§ 295, 

58. Ark.—Chandler y. Lazarus, 18 
SHWrudisds oD me Ate knoe. 

Ky.—Jones v. Louisville & N. R. 
Co., 25 S.W.(2d) 31, 233 Ky. 152: 

La.—Barrow v. Landry, 15 La.Ann. 
681, 77 Am.D. 199. 

Md.—Philadelphia, etc” RuiCon tye 
ee 11 A. 822, 68 Md. 281, 6 Am.S.R. 


railroad company 


Mich.—0’Connor v. Hogan, 104 N. 
W. 29, 140 Mich. 613. 


Wash.—Peters v. Lewis, 74 P. 815, 
33 Wash. 617. 


[a] Need not anticipate injury.— 
A landowner may rely on the belief 
that an adjoining proprietor will re- 
frain from wrongfully and negligent- 
ly diverting flood waters upon his 
premises, and he need not anticipate 
such wrongful action by digging a 
ditch before flood comes, or by deep- 
ening or cleaning out one already 
constructed. Iske y. Missouri Pace. 
R. Co., 142 N.W. 671, 94 Neb. 9. 


{b] Facts held not to constitute 
contributory negligence. —, Where 
damage is caused by surface water 
collected in a ditch dug through a 
public alley and allowed to soak 
through a sewer previously construct- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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defendant,°® but it is no defense that the acts of 
third persons contributed with those of defendant 
to cause the injury.°° So, too, defendant may plead 
the statute of limitations, which generally begins to 
run from the date of actual i injury,°! or a prescrip- 
tive right acquired by adverse user,®? or that plain- 
tiff consented to the location and manner of con- 
struction of an embankment,®? but where a contract 
between adjoining owners provided for the diversion 
of surface waters by means of a ditch and dyke, to 
be constructed according to plans furnished and ap- 
proved by an engineer, defendant cannot justify the 
diversion under the contract where concededly the 
improvement constructed did not conform to the en- 
gineer’s plans.°* However, while it has been held 
that it is no defense that plaintiff purchased his 
property with knowledge of an embankment divert- 
ing surface water to such land,**® it has also been 
held a good defense that defendant’s drains were con- 
structed and in use by and with the consent of all 
interested owners for a long time and that plaintiff 
purchased his land with full knowledge of such ease- 
ment.°® Where defendant cast surface waters upon 
lands formerly owned in common by plaintiff and de- 
fendant, plaintiff cannot recover for an injury oc- 
curring before his purchase from defendant, it being 


ed in the basement of an adjacent 
building, the fact that the owner of 
the building in making his sewer con- 


[a] 


WATERS 


International, ete., R. 
do Wex. Civ. App. L365 


Time ef accrual of cause of 
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presumed that damages therefor were considered and 
merged in the price paid by plaintiff.°7 


[§ 314] b. Parties.°* Where a landowner who 
had granted a right of way to a railroad, which so 
built its line as to cause water to stand on the land, 
sued for damage to crops, he properly joined as par- 
ties tenants to whom he had leased part of the land 
on shares.®°” In an action to determine whether a 
railroad company could east on the lands of certain 
defendants the waters from a creek flowing on anoth- 
er defendant’s land, it has been held that the fact 
that such other defendant’s land had been condemn- 
ed by a drainage district for a settling basin, and 
that parties within the district had been assessed to 
pay therefor, would not make the drainage district a 
proper party to the action.’°® 

Misjoinder. A motion for a separate trial is not 
authorized by the fact that no joint purpose on the 
part of defendants or act done by them is alleged, 
as a misjoinder should be taken advantage of by 
motion to strike or in arrest, answer, or demurrer.’+ 


[§ 315] c. Pleading.72? In accordance with gen- 
eral rules,7* it is necessary that a declaration, peti- 
tion, or complaint show a cause of action.’* The 
declaration or complaint must show the nature and 


Co., 80 S.W. 124, | Co. v. Tuggle, (Tex.Civ.App.) 196 S. 
( 


Wie Ole A petition to recover 
damages for diversion of surface wa- 


nection failed to tamp the earth re- 
placed sufficiently to render it im- 
pervious to water does not constitute 
contributory negligence. Helphand v. 
Independent Telephone Co. of Omaha, 
130 N.W. 111, 88 Neb. 542, 33 L.R.A. 
N.S. 369. 

[c] Embankment constructed on 
defendant’s land. — Plaintiffs’ con- 
struction of an embankment on de- 
fendants’ land by mutual mistake has 
been held no defense in an action for 
damages to plaintiffs’ land by dis- 
charge of surface waters through a 
break in the embankment caused by 
the digging of ditches, and landown- 
ers need not build an embankment 
which would protect their land from 
-the discharge of surface waters, col- 
lected on adjoining land, in any event. 
Kiger v. Sanko, (Mo.App.) 1 S.W.(2d) 
218. 


Duty to prevent or reduce damages 
see Damages § 101. 

59. Iowa.—Warner ae Chicago, 
etc., R. Co., 94 N.W. 490, 120 Iowa 
150: 

La.—Felt v. Vicksburg, etc., 
15 So. 177, 46 La.Ann. 549. 

Mich.—Breen v. Hyde, 89 N.W. 732, 
130 Mich. 1. 

Pa.—Frederick v. Lansdale 
ough, 27 A. 563, 156 Pa. 613. 

Tex.—Gulf, etc., R. Co. v. Wishart, 
GG So Wa 860, 28. Wex.Civ.App. ) 162) 
Texas, etc., R. Co. v. Padgett, 37 S.W. 
92, 14 Tex.Civ.App. 435. 

60. Texas, etc., R. Co. y% Padgett, 
supra. 

61. Ark.—St. Louis Southwestern 
R. Co. v. Morris, 89 S.W. 846, 76 Ark. 
542. 

Iowa.—Geneser v. Healy, 100 N.W. 
66, 124 Iowa 310. 

Neb.—Shavlik v. Walla, 
376, 86 Neb. 768. 

N.C.—Lassiter v. Norfolk, etc., R. 
Counc se, 48) a2 N.C 5.09) 

Okl.—Lundy v. Atchison, T. & S. 
F. Ry. Co., 220 P. 857, 94 Okl. 130. 

Tex.—-Gramann vy. Hicholtz, 81 S.W. 
756,36 Tex.Civ.App., 309); Tietze. v. 


COs, 


Bor- 


126 N.W. 


action.—The right to damages for the 
flooding of land by surface water by 
means of a ditch does not accrue when 
the ditch is dug, but when the flooding 
actually results. Shavlik v. Walla, 
126 N.W. 376, 86 Neb. 768. 


62. Shahan vy. Alabama Great 
Southern R. Co., 22 So. 449, 115 Ala. 
181, 67 Am.S.R. 20; Matteson v. Tuck- 
er, 107 N.W. 600, 131 Iowa 511. 


63. Louisville & N. R. Co. v. Jack- 
son, 77 S.E. 796, 139 Ga. 543. 


64. Whitsett v. Griffis, (lowa) 168 
N.W. 878. 

65. Nashville, C. & St. L. Ry 
Yarbrough, 69 So. 582, 194 Ala. 162. 


6. Seigmund vy. ee 101 N.E. 
20, 52 Ind.App. 581. . 


67. Walsh v. Dwight Mfg. Co., 59 
So. 630, 178 Ala. 310. 

is Generally see Parties 47 C.J. 
Dok 

695, Chicago, -M., & G: BR... Co. Vv. 
Dodds & Johnson, 192 S.W. 61, 174 
Ky. 389. 

70. Chicago, R. I. & Riya Coury. 
Lynch, 143 N.W. 1083, 163 Iowa 2838, 


71. Mulvihill v. Thompson, 87 N. 
W. 693, 114 Iowa 734. 


F 72. , Roneraly see Pleading 49 C. 
Soma 

73. See Pleading §§ 140-170. 

74. See cases infra this note. 


[a] Declaration, petition, or com- 
plaint held to state cause of action. 
—(1) In general. Vandalia R. Co. v. 
House, 108 N.E. 872, 59 Ind.App. 10; 
Halvorson v. Halvorson, 157 N.W. 
1001, 133 Minn. 78; Thoele v. Marvin 
Planing Mill Co., 148 S.W. 413, 165 Mo. 
App. 707; Treacy vy. Realty Associ- 
BUCS elias! INAYLSN OO LOSm ADD DL Ve: lll, 
Rich vy. Stephens, (Utah) 11 P.(2d) 
295. (2) In an action against a road 
and a receiver for damage by over- 
flow of an obstructed rainfall, where 
the petition alleged that the obstruc- 
tion was due to negligent construc- 
tion of the road originally, as well as 
to negligence of the receiver, a cause 
of action was stated against the rail- 
way company. Ft. Worth & R. G. Ry. 


ter has been held not insufficient be- 
cause alleging that the damage was 
caused by an “extensive rainfall,” 
which is not synonymous with ‘“ex- 
traordinary  rainfall.’’ Johnson  v. 
Rathitt, 25ssWw (2d) 3 dope, Kaya oleic. 
(4) A count alleging that waters es- 
caped from defendants’ reservoir and 
backed over plaintiffs’ land has been 
held sufficient to state a cause of 
action. Farrar v. .Shuss, 282) Siw. 
512, 221. Mo.App. 472. (5) A decla- 
ration stating that defendant has, in 
improving its lot of land, construct- 
ed an embankment thereon by which 
the surface water is collected in a 
volume in a channel which discharg- 
es such surface water over such em- 
bankment on an adjoining lot belong- 
ing to plaintiff, causing great dam- 
age, has been held to state a cause 
of action not vulnerable to demurrer. 
Lindamood v. Board of Education of 
Williamson Independent School Dist., 
114 S.B. 800, 92 W.Va. 387. 


[b] Declaration, petition, or com- 
plaint held not to state cause of ac- 
tion.—(1) In general. Atlantic Coast 
Line R. Co. v. Woolfolk, 66 So. 464, 
189 Ala. 253; Shahan v. Brown, 60 
So. Solio Ala. 4215. 43" Te ReAwiNnSs 
792; Alabama Great Southern R. Co. 
Vi. Killian, 82 So. 572, 17 Ala.App. 124; 
Floyd County Vv. Fincher, 150 S.B. 577, 


169 Ga. 460; Louisville RyaeComnye 
Wigeingstony 11615 (SW 72109, 56" TKeyn 
400. ( A complaint alleging the 


destruction of crops through flooding 
because of insufficient means for the 
drainage of surface water after the 
construction of a railroad does not 
state a cause of action. Cannon v. 
Atlantic Coast Line R. Co., 81 S.B. 
AOE, US Oe cove Voie ens petition in 
a landowner’s action against a rail- 
road for damages resulting from ob- 
struction of the flow of surface wa- 
ter through a culvert has been held 
insufficient to state a cause of action. 
Butts v. Atchison, T. & S. F. Ry. Go.) 
SPP. G2d))) 1648) 135 aiken (8b. (Cay eA 
count alleging the damming up of a 
ditch and collecting waters into a 
pool, causing it to overflow plaintiffs’ 
land because of insufficient embank- 
ments, has been held to state no cause 
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foundation of the right which plaintiff claims to have 
been infringed;** and the allegations must be defi- 
nite,’® certain,?7 and not inconsistent or repug- 
nant.7S Where negligence is relied on, the complaint 
must allege’® specifically and issuably®® the negli- 
gence claimed to have caused the injury. Plaintiff is 
also required to show the character of the damage 
sustained on exception being made to his petition.’ 


Plea or answer.®? 


right to recover.*# 


ef action. Farrar v. Shuss, 282 S.W. 
512, 221 Mo.App. 472. (5) A petition 
for damage caused by obstructing 


surface water which fails to show in- 
terference with the flow by defend- 
ant is insufficient to state a cause 
of action. Hoppes v. Des Moines City 
R. Co., 126 N.W. 783, 147 Iowa 580. 


[ec] Description of land held suffi- 
cient.—Tiemann v. Loesch, (Tex.Civ. 
App.) 285 S.W. 338. 


[d] Allegation of possession held 
sufficient.—A complaint alleging that 
plaintiff was in possession of such 
Jands, but not alleging ownership, 
has been held sufficient, as possession 
embraces the conception of a right to 
occupy and control. King Land Co. v. 
Bowen, 61 So. ,22, 7 Ala.App. 462. 


75. Cox v. Odell, 82 P. 1086, 1 Cal. 
App. 682; St. Louis Merchants’ Bridge 
Terminal R. Co. v. Pepper, 84 Il1l.App. 
116; Cleveland, ete, R. Co. v. Hud- 
dleston, 52 N.BE. 1008, 21 Ind.App. 621, 
69 Am.S.R. 385; Lake Erie, etc., R. 
Co. v. Hilfiker, 40 N.E. 80, 12 Ind. 
App. 280. See also Ferrell v. South- 
ern Illinois Ry. & Power Co., 206 Ill. 
App. 169. 


76. Farrar v. Shuss, 282 S.W. 512, 
221 Mo.App. 472 (holding a count al- 
leging defendants knowingly and in- 
tentionally failed to provide embank- 
ments to retain surface water flowing 
into pool and discharged over plain- 
tiffs’ land demurrable as not travers- 
able). 


77. Atlantic Coast Line R. Co. v. 
Woolfolk, 66 So. 464, 189 Ala. 253. 


78. Barrett v. Cleveland, C., C. & 
St. L. Ry. Co., 96 N.E. 490, 48 Ind. 
App. 668 (holding that, if a plead- 


ing proceeds on more than one the- 
ory, the court may construe it as pro- 
ceeding on the theory most apparent 
and most clearly authorized by the 
facts stated). 


79. Barrett v. Cleveland, C., C. & 
St. L. Ry. Co., supra; Alexander v. 
Wabash Ry. Co., (Mo.App.) 38 S.W. 


(2d) 545; 
of Texas v. Tolbert, 
134 S.W. 280. 


{a] Complaint held insufficient.— 
A complaint against a railway com- 
pany for obstructing a drain under 
its track is insufficient to show neg- 
ligence of the company, although it 
shows that the drain existed in good 
condition before defendant’s road was 
built over it, and that the company 
afterward broke down the tile under 
its main track and filled up the drain, 
where it does not show how or from 
whom the right of way was obtained, 
that the company knew of the exist- 
ence or location of the drain, that 
plaintiff had any contractual or pre- 
scriptive right, or that the drain was 
a public one or a natural watercourse. 


Missouri, K. & T. Ry. Co. 
(Tex.Civ.App.) 


Defendant must plead specially 
‘any facts relied on as justifying or excusing his acts 
or omissions,** and a plea by a railroad company that 
what is complained of was merely a user of defend- 
ant’s right of way, to which it was entitled, has been 
held bad, being nothing more than a denial of the 
A railroad company, sued for 
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no allegation in 


his defense.8* 


eral denial was 


Barrett vy. Cleveland, C., C. & St. L. 
Ry. Co., 96 N.E. 490, 48 Ind.App. 668. 


80. Ala.—Central of Georgia R. 
Co. v. Keyton, 41 So. 918, 148 Ala. 
675; Alabaina Great Southern R. Co. 
v. Shahan, 22 So. 509, 116 Ala. 302. 


Ark.—-St. Louis, ete., R. Co. v. Har- 
die, 113 S.W. 31, 87 Ark. 475. 


Cal.—Durgin v. Neal, 23 P. 133, 375, 
Cal. 595. 


Ga.—Roper v. Roberts, 99 S.E. 310, 
23 Ga.App. 732. 


Md.—New York, etc, R. Co. v. 
Jones, 50 A. 423, 94 Md. 24. 


Miss.—Alabama. & V. Ry. Co. v. 
Daniels, 66 So. 324, 108 Miss. 68. 


Ohio.—Hoffman v. W. Y. M. Gor- 
don & Bro., 15 Ohio St. 211. 


S.C.—De Laney v. Georgia, etc., R. 
Co 36), SB P6995: 58 Si Ce sat 79 Aum. 
S.R. 843. 

S.D.—Bailey v. Chicago, etc., 
Co., 126 N.W. 268, 25 S.D. 200. 


Tex.—St. Louis Southwestern R. 
Co. v. Terhune, (Civ.App.) 94 S.W. 
381; Barstow Irr. Co. v. Black, 86 
S.W. 1036, 39 Tex.Civ.App. 80. 


Wash.—Peters v. Lewis, 68 P. 869, 
28 Wash. 366. 
Wis.—Borchsenius v. Chicago, ete., 
Co., 71 N.W. 884, 96 Wis. 448. 
[a] Sufficiency of allegations.— 
(1) Allegations that defendant built 
a railway across plaintiff's land, that 
he conveyed a right of way on con- 
dition that all drains be so protected 
by culverts that the flow of water 
should not be impeded, that the nat- 
ural drainage for surface water on 
lands held by him on one side of the 
road was across the road, that, before 
the road was built, plaintiff con- 
structed ditches to assist the drain- 
age, that defendant threw a dump 
or levee across drains and negligent- 
ly failed to provide sufficient open- 
ings to admit the flow of surface wa- 
ter, that the surface was dammed up 
over certain lands, retarding the 
growth of the crops and increasing 
the cost of cultivating and gather- 
ing them, ete., sustain an action for 
damages aside from the liability im- 
posed by the deed. St. Louis, etce., 
R.- Cour, Baraie, 113 S:Wws.31) St Ark. 
475. (2) A complaint against a rail- 
way company anda city alleging that 
defendants had neglected and refused 
to divert surface water from a ditch, 
and had constructed an outlet that 
was unable to carry such water, is 
sufficient to charge both with negli- 
gently discharging and permitting 
surface water to accumulate on plain- 
tiff’s premises. Bailey v. Chicago, 
etc., R. Co., 126 N.W. 268, 25 S.D. 200. 
(3) A declaration for the flooding of 
land by the improper maintenance of 
a railroad, which does not in express 
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R. 


R. 


[§ 316] d. Issues and Proof.** 
with general rules,8® in an action for damages for 
overflow caused by defendant’s placing an embank- 
ment on his own land, it has been held that his gen- 


[§§ 315-316 


damages caused by an embankment damming up sur- 
face water, need not anticipate a claim that it negh- 
gently filled up natural ditches, ete., where there is 


the petition to that effect,*® and a 


railroad company charged with maintaining a bridge 
obstructing the flow of water has been held not re- 
quired to plead its source of title.*® It is error for 
the court to strike out a plea or answer, or a portion 
thereof, where the effect is to deprive defendant of 


In accordance 


sufficient to warrant submission of 


words charge that the acts of the rail- 
road company were negligent, but 
which claims damages, both compen- 
satory and exemplary, for the wrong- 
ful acts of defendant, is sufficient, 
when not attacked by demurrer. Al- 
abama & V. Ry. Co. v. Daniels, 66 So. 
324, 108 Miss. 68. (4) A paragraph of 
a petition, alleging that defendant’s 
intestate continued to divert waters 
of a creek through a ditch on his land 
and negligently allowed iit te be ob- 
structed by trampling of cattle and 
by a wire fence and caused waters of 
a stream to overflow and back water 
on plaintiff’s land, and caused a chan- 
nel on plaintiff’s land to fill up and 
waters to accumulate on his land, ren- 
dering it unfit for cultivation, result- 
ing in loss of crops, ete., to a certain 
amount, was not subject to special 
demurrer as setting up mere conclu- 
sions and as failing to state specific 
acts obstructing the channel. Roper 
Vo, Roberts, (99° 7S.By- 730,923" GamAgon. 
732 (holding that overt acts need not 
be alleged). (5) A complaint alleging 
that defendant, his servant, or agent, 
wrongfully and negligently caused 
large quantities of surface water to 
overflow plaintiff's land, has been held 
sufficient, without specifying the par- 
ticular acts or omissions complained 
of. King Land Co. v. Bowen, 61 So. 
22, 7 Ala.App. 462. 


81. Payne v. Cummins, (Tex.Civ. 
App.) 232 S.W. 1118 [reh overr (Civ. 
App.) 233 S.W. 867, and rev'on other 
grounds (Commn.App.) 243 S.W. 974]. 

82. Plea or anSwer generally see 
Pleading §§ 197-361. é 

83. Central of Georgia R. Co. v. 
Keyton, 41 So. 918, 148 Ala. 675; New 
York, ,etc., R. Co. ve Jones, 50 At=423) 
94 Md. 24. 

84. New York, 
Jones, supra. 

85. Alexander v. Wabash Ry. Co., 
(Mo.App.) 38 S.W.(2d) 545. 


86. Johnson v. Chicago, B. & Q. R. 
Co., 211 N.W. 842, 202 Iowa’ 1282: 


Clea, aap OC Onmmnve 


87. Heier v. Krull, 117 P. 530, 160 
Cal. 441. 
fa] Thus striking out the denial 


of the answer raising the material 
issue, as_to which defendants are en- 
titled to*trial, on the allegations of 
the complaint, constituting the gist 
of the cause of action for injunction, 
that waters falling on lands north of 
a ridge will, by reason of excavations 
of defendants sought to be enjoined, 
be carried on plaintiff's lands south 
of it in greater quantities than would 
occur under natural conditions, is er- 


ror.) jHeéeient vy. Krully 11%) Pees Oa 0 
Cal. 441. 
88. Issues, proof, and variance 


generally see Pleading §§ 1144-1211. 
89. See Pleading § 1154. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 316-317] 


an issue whether the embankment was formed by the 
usual plowing necessary to cultivation.®° 


Proof. While it is essential that every fact nec- 
essary to constitute a cause of action, if put in is- 
sue, must be proved,®' no more need be proved than 
enough to sustain the cause of action or defense re- 
Also, as a general rule the proof in an 
action at law must correspond with, and be confined 
to, the issues raised by the pleadings,®* and any evi- 
dence not within the issues is not admissible,?* as a 
party cannot allege one cause of action and recover 


lied on.°? 


90. Wellborn v. Wellborn, (Tex. 
Civ.App.) 185 S.W. 1041 (since under 
the general denia] defendant could 
prove any fact going to show that 
plaintiff never had a cause of action). 


91. See Pleading § 1160; and case 
infra this note. 


[a] Where negligence is relied on 
to sustain a recovery, it must be prov- 
ed. Missouri, K. & T. Ry. Co. of Tex- 
as v. Tolbert, (Tex.Civ.App.) 134 S. 
W. 280. ‘ 
92. See cases infra this note. ; 


[a] Thus (1) it is not necessary 
in an action for wrongfully obstruct- 
ing the natural flow of surface water 
to establish the existence of a techni- 
cal watercourse having a_ definite 
channel and banks. Halvorson v. 
Halvorson, 157 N.W. 1001, 133 Minn. 
78. (2) Where a petition in an action 
for damages for wrongful diversion 
and discharge of rain water. by de- 
fendant against the owner of adjoin- 
ing lands alleges that such act was 
done willfully and maliciously, the 
word “willfully” means on purpose, 
and not accidentally; not necessarily 
on purpose to produce the injury, but 
done of purpose, and not the conse- 
quence of a mere accidental act, as 
that proof that it was done “willful- 
ly’ and maliciously in that sense was 
not necessary. Thoele v. Marvin 
Planing Mill Co., 148 S.W. 413, 165 
Mo.App. 707. (3) Plaintiff, suing for 
damage to growing crops by the dis- 
charge of water from a ditch in great- 
er volume than would have been the 
case if the water had been left free 
to seek its natural course, need not 
show negligent construction of the 


ditch. Tucker v. Hagan, (Mo.App.) 
300 S.W. 301. 

93. See Pleading § 1167. 

94. See cases infra this note. 

[a] Thus (1) evidence that there 


were natural drains providing ade- 
quate drainage of land when a rail- 
road and embankment were built has 
been held properly excluded, where 
the pleadings did not raise the issue 
of the negligent filling up of the orig- 
inal drains. Alexander v. Wabash 
Ry. Co., (Mo.App.) 38 S.W.(2d) 545. 
(2) A petition alleging only that de- 
fendant did not disconnect his drain- 
age as agreed gives no right to in- 
troduce evidence of any improper 
construction of a new drain. Taylor 
v. Frevert, 166 N.W. 474, 183 Iowa 
799. (38) In an action against a rail- 
road company for overflow of surface 
waters, caused by defendant’s con- 
struction of a large ditch on each side 
of its track, evidence that defendant 
closed the culverts above plaintiff's 
plantation in enlarging the ditches 
has been held properly received as 
supporting an allegation of a cause of 


damages. Missouri Pac. R. Co. v. 
Parker, 266 S.W. 959, 167 Ark. 42. (4) 
Allegations that defendant, by the 


erection of an embankment, etc., has 
prevented the natural flow of water 
have been held broad enough to cover 
ways of ponding water other than the 
obstruction of ditches alleged to have 
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den of Proof. 


been stopped up. Deason vy. Southern 
Rys Co,-140 S.B. 575, 142 °S:C.) 328. 


95. Alexander v. Wabash Ry. Co., 
(Mo.App.) 38 S.W.(2d) 5465. 

96. See cases infra this note. 

[a] Thus (1) an allegation that 


plaintiff was put to great trouble and 
expense in his efforts to use the land 
for the purpose of raising a crop did 
not justify a recovery for the value 
of manure or fertilizers distributed 
over the land, and lost or rendered 
valueless by reason of the overflowed 
condition. King Land Co. v. Bowen, 
61 So. 22, 7 Ala.App. 462. (2) Evi- 
dence of injury to furniture or plain- 
tiff’s health by diversion of surface 


on another and different one.®® 
of damages for an injury for which no claim for 
damages is alleged cannot be admitted.?® 


water has been held incompetent, 
where no damage therefor was 
sought. Johnson v. Ratliff, 25 S.W. 


(2d) 355, 233 Ky. 187. (3) Where the 
petition, in an action for damage from 
damming the surface water on plain- 
tiff’s lot by the erection of viaduct 
approaches, did not allege that plain- 
tiff’s family was made sick because of 
Such conditions, evidence of that fact 
was not admissible. Messer v. Gulf, 
C.6 8. By Ry. Cos ClexCiy App: ) Loo 
S.W. 928. (4) Where plaintiff alleged 
that injury to grass on pasture lands 
was caused by overflow, it.was not 


error for him to show that the injury 
was caused or augmented by cattle 
tramping the grass when it was wet, 
as this did not do away with the over- 
flow as the proximate cause. St. Lou- 
is, By a aie Ry. Cor viawWest 413i Sow. 
839, 62°Mex.Civ.App. 553.° (5) In’ an 
action against a railroad for injuries 
to plaintiff's land through overflows, 


where the claim was for permanent 
injury to the entire land, the aver- 
ments were sufficient to admit proof 
of only partial injury to the land as 
against exceptions that the pleadings 
did not apprise defendants of the area 
or quantity permanently injured. 
Payne v. Cummins, (Tex.Civ.App.) 
232 S.W. 1118 [reh overr (Civ.App.) 
2338  S.W.. 867, and rev. on other 
grounds (Commn.App.) 243 S.W. 974]. 


97. See Evidence §§ 13-88. | 


98. See cases infra this note; and 
notes 99-2. 


[a] Presumption of easement by. 
prescription.—The unexplained use of 
ditches across the lands of another 
for the discharge of surface water, if 
shown to be continuous, would create 
the presumption of an easement. 
eerie v. Roby, 265 S.W. 610, 205 Ky. 
221. 


[b] Presumption of consent.— 
Even though one who constructed a 
ditch in a street for draining surface 
water is not shown to have obtained 
the city’s permission to do so, its use 
for some ten months for that pur- 
pose, without objection by the city, 
would justify a presumption that the 
city’s consent was secured or that it 
had ratified its construction by ac- 
quiescence. City of Tucson v. Dun- 
Séeath wy N39), Pili loa Ariz. 355, 

[ec] Relinquishment of right to 
drainage.—A right to drainage is a 
real right, the relinquishment of 
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Similarly, evidence 


[§ 317] e. Evidence—(1) Presumptions and Bur- 
General rules relating to presump- 
tions and burden of proof?’ apply in actions for 
damages for injuries caused by surface water.°® 
Thus plaintiff has the burden of proving the essen- 
tial allegations of his complaint®® by competent and 
satisfactory evidence,! while defendant must support 
his affirmative contentions by adequate proof.” 


which is not readily presumed. Rob- 
ertson v. Lebermuth, 61 So. 388, 132 
Ashes, 

[d] Knowledge.—Where a railroad 
company constructed a borrow pit on 
its right of way, into which surface 
water flowed and accumulated, it has 
been held that it would be presumed 
to have known that water would seep 
from the pit into the lands of adjoin- 
ing proprietors, to the injury thereof. 
Canon’ City & GiiGy Be Cotiv. Oxtoby; 
100 P. 1127, 45 Colo. 214. 


$9. Iowa.—Matteson v. Tucker, 107 
N.W. 600, 131 Iowa 511. 


La.—C. A. Schnack Jewelry Co. v. 
O’Shee Realty Co., 111 So. 174, 162 
La. 815; Citizens’ Hardware & Furni- 
tunesGo. wv. Chieseo, RK. iS PrRye Con 
125 So. 299, 12 La.App.7132. 


Md.—City Dairy Co. v. Scott, 100 A. 
295, 129 Md. 548. 

Mich.—Perry v. Reed, 110 N.W. 529, 
147 Mich. 146. 


Mont.—Mulrone vy. Marshall, 88 P. 
797, 35 Mont. 238. 


Tex.—Millerman v. Houston & T. C. 
R. Co., (Civ.App.) 27 S.W.(2d) 897. 

Va.—Harris Motor Co. v. Pulaski 
estas Co.,' 144 StBy 444,951 Vaz 


Wash.—Bonthuis v. Great Northern 
Ryo Cong ban Emil Son Somers Wena 


[a] Plaintiff need not prove that 
loss might have happened in some 
way other than that claimed, but is 
only required to satisfy the jury by 
a fair preponderance of the evidence 
of the truth of his contention. Rseich- 
ert v. Northern Pac. Ry. Co., 167 N.W. 
12%, 39-N.Ds 114. 


1. Towa—wWirds v. Vier Kandt, 108 
N.W. 108, 131 Iowa 125. 


Md.—New York, etc., R. Co. v. 
Jones, 50 A. 4238, 94 Md. 24. 


Mich.—O’Connor v. Hogan, 104 N. 
W. 29, 140 Mich. 618; Finkbinder v. 
Ernst, 85 N.W. 1127, 126) Mich. 565; 
Leidlein v. Meyer, 55 N.W. 3867. 95 
Mich. 586; Chapel v. Smith, 45 N.W. 
69, 80 Mich. 100. 

Mo.—Applegate y. Franklin, 84 S. 
W. 347, 109 Mo.App. 293. 

Vt.—Simonds y. Pollard, 53 Vt. 343. 

Admissibility of evidence see infra 
§ 318 

2. Ala,.—Central of Georgia R. Co. 
v. Windham, 28 So. 392, 126 Ala. 552. 

Mda.—New York, ete, R. Co. v. 
Jones, 50 A. 428, 94 Md. 24, 

N.C.—Hair v. Downing, 2 S.E. 520, 
OG IN.G. 72s 

N.D.—Reichert v. Northern Pac. Ry. 
Co., 167 N.W. 127, 39 N.D. 114; Soules 
v. Northern Pac. Ry. Co., 157 N.W. 
823, 34 N.D. 7, L.R.A.1917A 501. 

Pa.—Huddleston v. West Bellevue 
and Killbuck, 2 A. 200, 111 Pa. 110. 


[a] Unprecedented rainfall. — 
Reichert v. Northern Pac. Ry. Co., 167 
INSW 27, 89.) NDy ill4as VSoullesh ve 


Northern Pac. Ry. Co., 157 N.W. 8238; 
34 N.D. 7, L.R.A.1917A 501. 
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[§ 318] (2) Admissibility. The rule applicable 
in civil aetions generally, that evidence to be ad- 
missible must be relevant, competent, and material,* 
applies to actions for damages caused by surface 
Thus evidence as to collateral matters is 


water.* 


& See Evidence §§ 89-162. 


4 See cases infra this note; 
notes 5-8. 


[a] Evidence held admissible.— 
(1) In an action for flooding plain- 
tiff’s property by the drainage of sur- 
face waters, evidence as to the effect 
of keeping the ditches in front of the 
property open has been held admissi- 
ble as tending to show that the flood 
resulted from plaintiff's own negli- 
gence, and not from the construction 
of defendant’s railroad track. Brown 
v. Southern R. Co., 81 S.E. 450, 106 N. 
Cc. 392. (2) In an action for the flood- 
ing of plaintiff's property by the di- 
version of water due to the construc- 
tion of a spur railroad track, evidence 
that, at plaintiff’s request, before the 
construction of the track; defendant 
built the ditches which caused the 
diversion, is admissible. Brown v. 
Southern R. Co., supra. (3) Evidence 
as to how many times plaintiff's prop- 
erty has been flooded since the con- 
struction of an embankment has been 
held admissible. Nashville, C. & St. 
L. Ry. v. Yarbrough, 69 So. 582, 194 
Ala. 162. (4) Testimony as to annoy- 
ances caused by an overflow of sur- 
face water resulting from the con- 
struction of a railroad embankment 
has been held admissible. Nashville, 
Cc. & St. L. Ry. v. Yarbrough, supra. 
(5) In an action for the obstruction 
of surface water by the stoppage of 
a drain through defendant’s embank- 
ment, evidence that the stagnant wa- 
ter caused sickness to plaintiff’s chil- 
dren has been held admissible. Rice 
v. Norfolk-Southern R. Co., 82 S.E. 
1034. Lou N-Cs: La 76) in-an action 
against a railroad company for dam- 
ages due to the construction of its 
embankment across a river valley 
whereby flood waters were held back, 
evidence tending to show that the 
high waters in the years in contro- 
versy were not unprecedented, and 
that former rainfalls did not deluge 
land except at times when there was 
an embankment across the valley 
similar to that of the railroad com- 
pany, is admissible. Hinton v. At- 
chison & N. R. Co., 120 N.W. 431, 88 
Neb. 835. (7) Testimony that rainfall 
was unusual and extraordinary and 
could not reasonably have been antici- 
pated is admissible. White Const. 
Co. v. Brooks, 222 Ky. 621, 1 S.W.(2d) 
1076. (8) Evidence that prior to the 
construction of a culvert a pile bridge 
was maintained across a drain has 
been held admissible as tending to 
show the drainway was a natural 
channel. Soules v. Northern Pac. Ry. 
Cor 157 (NOW. 823, o4 ND. 75 LARA: 
1917A 501. (9) In an action for dam- 
ages to the basement of a hotel by 
obstructing and throwing back of 
storm waters, evidence as to whether 
the railroad property before the filling 
in was higher or lower than the street 
has been held admissible. Reichert v. 
Northern Pac. Ry. Co., 167 N.W. 127, 
389 N.D. 114. (10) Proof that a culvert 
could have been provided at a rea- 
sonable cost has been held admissible 
in an action against a railroad com- 
pany for damages caused by an em- 
bankment. Soules v. Northern Pac. 
Ry. Co., supra. (11) In an action for 
damages for flooding of land by dig- 
ging an excavation, evidence is admis- 
sible that plaintiff told those exca- 
vating that they were too near a ditch, 
and that it was by the excavation that 


and 
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not admissible,® 


the banks of the ditch were weakened 
whereby the water broke through and 
flooded plaintiff's land, since it show- 
ed that the excavation caused the in- 
jury, and that defendant had knowl- 
edge thereof, and also because it 
might authorize punitive damages. 
Southern Ry. Co. v. Lewis, 51 So. 746, 
Oey WER Desa SIERO Useonlan, ee. | (Clr) 
Conversations had between plaintiff’s 
agent and the one doing the excavat- 
ing for defendant relative to the cut- 
ting down of the embankment of the 
ditch made during the progress of the 
work have been held admissible to 
show that defendant ought to have 
known of the damage it would thereby 
cause plaintiff to suffer. Southern Ry. 
Go. vw) Wewis, supra. “~(13) Evidence 
that trucks bore defendant’s name 
has been held admissible as a circum- 
stance to determine whether defend- 


ant had obstructed a waterway. 
White Const. Co. v. Brooks, 1 S.W. 
(2a). LONG. 222, Key. 6202 C14) mesti= 


mony as to the weight of trucks and 
the tonnage carried has been held ad- 
missible as a circumstance in deter- 
mining whether defendant had ob- 
structed a waterway. White Const. 
Co. v. Brooks, supra. (15) In an ac- 
tion against a railroad for damages 
for diverting surface water, testimony 
showing the condition of an old open- 
ing under the track has been held ad- 
missible. Funke v. St. Louis-San 
Francisco Ry. Co., 35 S.W.(2d) 977, 
225 Mo.App. 347. (16) Evidence that 
the natural lay of plaintiffs’ land was 
such it would have been flooded with 
the same rain in the absence of a 
railroad embankment is admissible. 
Walker v. Texas Mexican Ry. Co., 
(Tex.Civ.App.) 27 S.W.(2d) 574. (17) 
Evidence that twenty years before a 
former owner of a farm constructed 
and maintained a ditch paralleling the 
right of way has been held admissible 
in an action against a railroad for 
causing water to flow on plaintiff's 
farm. Johnson v. Chesapeake & O. 
EUV @Os mon OLS; Wiel 2G 0S may alae 
(18) Evidence of notice to defendant 
has been held admissible for the pur- 
pose of showing that plaintiff claimed 
he was being injured, but not to show 
that defendant had caused water to 
accumulate and stand on the property. 
McFadden v. Missouri, .etc., R. Co., 
92 S.W. 989, 41 Tex.Civ.Anp. 350. 


[b] Evidence held inadmissible.— 
(1) In general. Gulf, etce., R. Co. v. 
Frederickson, (Tex.) 19 S.W. 124 (as 
to permanent damages). (2) On an 
isSue as to the sufficiency of openings 
in a railway embankment for the es- 
cape of flood waters in a creek and 
its valley, correspondence by plaintiff 
with an officer of the railroad com- 


pany about the time the bridge in 
question was constructed and the 


trestle work filled in, wherein plaintiff 
stated that in his judgment sufficient 
way was not being provided for flood 
waters and recounting his extensive 
experience in bridge building and inti- 
mate knowledge of the locality, was 
properly excluded as _irrelevamt. 
SULver Ve Ohicae Omit lisa Ry GOn 
121 N.W. 1138, 84 Neb. 256. 


{c] Repairs or alterations after 
damage.—(1) While, in an action 
against a railway company for dam- 
age caused by an insufficient opening 
in its embankment for the passage of 
water, it has been held improper to 


el 
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and, in the absence of evidence or 


an offer to prove that conditions at another place 
were substantially the same as at the locus in quo,® 
the testimony should be confined to the condition of 
affairs at the locus in quo,’ and at the time of the 


allow plaintiff to show that after the 
damage complained of the opening 
was enlarged (St. Louis, I. M. & S. 


Ry. Co. v. Walker, 117 S.W. 534, 89 
Ark. 556), (2) it has also been held, 
in an action for damages for the 


flooding of land alleged to have been 
caused by an excavation causing the 
walls of a ditch to break in, that evi- 
dence that defendant repaired its bank 
after the third overflow, and that 
there were no more overflows, is ad- 
missible to show that the excavation 
caused the overflow, and the fact that 
the evidence was favorable to defend- 
ant on the question of damages by 
showing that the flooding was not 
continuous has been held not to ren- 
der it incompetent (Southern Ry. Co. 
v. Lewis, 51 So. 746, 165 Ala. 555, 138 
Am.S.R. 77). 

[d] Excluding evidence as against 
some plaintiffs.—In actions by land- 
lords and tenants against a railroad 
for damages to crops caused by over- 
flow, admitting a contract, executed 
by the landlords, waiving the right to 
future damages but excluding a ¢con- 
sideration of the contract in deter- 
mining liability of the railroad to ten- 
ants, has been held error, where is- 
sues joined under pleadings were ap- 
plicable to all plaintiffs alike. Chica- 
go, R. I. & P. Ry. Co. v. Walker, (OK1.) 
19. P20) 579: 


5. King Land Co. v. Bowen, 61 So. 
22, 7 Ala.App. 462; Illinois Cent. R. 
Co. v. Doss, 166 S.W. 785, 159 Ky. 57; 
Messer “v2 Gulf, Co & "Si Ryse Coe 
(Tex.Civ.App.) 153 S.W. 928. 


[a] Ilustrations—(1) In a les- 
see’s action against an adjoining own- 
er for causing surface waters to over- 
flow the land, a question asked plain- 
tiff whether he did not leave the place 
and forfeit his contract because he 
was delinquent in his rents has been 
held properly excluded. King Land 
Co. v. Bowen, 61 So. 22, 7 Ala.App. 462. 
(2) Where there was no evidence 
showing that sickness in plaintiff’s 
family was caused by the impounding 
of water on his premises by the erec- 
tion of a viaduct approach, evidence 
of such sickness was not admissible 
in an action for resulting damages. 
Messer, v.. Gulf, €. & 0S. Eo Ry. Com 
(Tex.Civ.App.) 153 S.W. 928. 


6. Hinton v. Atchison & N. R: Co., 
120 N.W. 4381, 83 Neb. 835. 


7. Ky.—Madisonville, H. & E. R. 
Ces v. Kittinger, 187 S.W. 242, 148 Ky. 

Minn.—Watre v. Great Northern 
Ry. Co., 149 N.W. 18, 127 Minn. 118. 


Neb.—Hinton vy. Atchison & N. R. 
Co., 120 N.W. 4381, 83 Neb. 835. 


N.D.—Reichert v. Northern Pac. 
Ry. Co., 167 N.W. 127, 39 N.D. 114. 


Mex.——Gulfeete., Rit Oo. evan loukem 
14 SW (60 78. Dex. (279s 1 Gut wetos 
EY oe v. Nicholson, (Civ.App.) 25 S. 


W.Va.—Beaty v. Baltimore, etec., R. 
COs 6 Wi Viele Sisk s 


[a] Premises near those of plain- 
tiffs’.—EXvidence that premises near 
those of plaintiffs’ were flooded in the 
past has been held admissible as 
showing the necessity for a culvert. 
Soules v. Northern Pac. Ry. Co., 157 
N.W. 823, 34 N.D. 7, L.R.A.1917A 501. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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particular injury alleged.® 


[§ 319] (3) Weight and Sufficiency. The rules 
governing the weight and sufficiency of evidence in 
civil actions generally® are applicable in actions for 
damages caused by surface water.'® 
must be a preponderance of evidence to prove plain- 
tiff’s ownership of the land,'! negligence on the part 
of defendant}? or the performance of acts rendering 


WATERS 


plaintiff. 


Hence there 


defendant liable,t* and the damages sustained by 


8. Stacker v. Allen, 87 Ill.App. 117; 
Texarkana, etc., R. Co. v. Spencer, 67 


S.W. 196, 28 Tex.Civ.App. 251. See 
alSOn Centnal son Georgia. Mn, (CO. ov. 
Windham, 28 So. 392, 126 Ala. 552 


(holding that evidence of continuing 
consequences of the injury is admis- 
sible to inform the jury of the extent 
and character of the tort). 


9. See Evidence §§ 1730-1806. 


10. See cases infra this section. 


[a] Evidence held sufficient: (1) 
In general. Johnson y. Kraeger, 212 
P. 820, 72 Colo. 547; Wood Mosaic Co. 
Va arity Om OL NV oD DMD On eyaues ots 
City Dairy Co. v. Scott, 100 A. 295, 129 
Md. 548; Soules v. Northern Pac. Ry. 
Co. 157 UN: W.. Sas; o4 ND. 8s SRA, 
1917A 501; Dahlgren v. Chicago, M. 
& Pi S. Ry. Co, £48 BP. 567, 85° Wash. 
395. See also Lacey v. Lacey, 199 Ill. 
App. 208. (2) To authorize or sustain 
verdict or judgment for plaintiff. 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Roosevelt 
Irr. Dist., (Ariz.) 6 P.(2d) 898; Kal- 
lenberg v. Long, 229 P. 57, 68 Cal.App. 
317; Jaxon v. Clapp, 187 P. 69, 45 Cal. 
App. 214; Rutkoski v. Zalaski, 96 A. 
365, 90 Conn. 108; Shurtliff v. Exten- 
sion Ditch Co., 94 P. 574, 14 Idaho 416; 
Weideroder v. Mace, 111 N.E. 5, 184 
Ind. 242; Hiken v. Minnesota & M. R. 
Co., 186 N.W. 226, 151 Minn. 99; Coyne 
v. Golland, (Mo.App.) 243 S.W. 376; 
Texarkana & Ft. S. Ry. Co. v. Harrist, 
(Tex.Civ.App.) 52 S.wW.(2d) 1117; 
Missouri, K. & T. Ry. Co. of Texas v. 
Patterson, (Tex.Civ.App.) 204 S.W. 
1026 [rev on other grounds (Commn. 
App.) 228 S.W. 119]; Byrd v. Penn- 
sylvania’ R..Co:., 145)S.E 722, 151 Va: 
954. (3) To sustain judgment for 
defendant. Seigmund v. Tyner, 101 
N.E. 20, 52 Ind.App. 581; Johnson v. 
Thomas, L6L PP. 647,99 Kan, 2333 Cy 
A. Schnack Jewelry Co. v. O’Shee Re- 
alty Co., 111 So. 174, 162 La. 815. (4) 
To warrant finding that water fiowed 
with greater force after filling of de- 
fendant’s lot. Frank v. Dierson, 30 
SW (2d) 950.2235. Key. 229." (5) Lo 
show duty on defendant to avoid 
unnecessary injury to plaintiff. Tret- 
ter v. Chicago Great Western Ry. Co., 
126 N.W. 339, 147 Iowa 375, 140 Am. 
S.R. 304. (6) To show prescriptive 
right to discharge water through arti- 
ficial drain. Covell v. Bright, 122 N. 
W.. 101, 15% Mich. 419. (7) To show 
contributory negligence. Casey v. 
Chicago, B. & Q. R. Co., 238 N.W. 744, 
122 Neb. 11. 


[b] EBvidence held insufficient: (1) 
In general. Citizens’ Hardware & 
Murniture’ Co.-v. Chicago, Rv I. & P. 
Ry. Co, 125 7So 299) 12) hal App. 132% 
Nordlum v. Great Northern Ry. Co., 
225 N.W. 145, 177 Minn. 360; Soules 
v. Northern Pac. Ry. Co., 157 N.W. 
823,784 NID. Vw R.A.L9I7TA 501; Riv- 
enbark v. Atlantic Coast Line Ry. 
@os WITS. D206 124 S:C: 136. 862) 
To show increase or diversion of nat- 
ural flow. Killian v. Killian, 57 So. 
825, 175 Ala. 224; Rattan v. Woods, 
(Tex.Civ.App.) 267 S.W. 312. (3) To 
show discharge of unusual quantities 
of water on plaintiff's land. McCabe 
v. New York Cent. & H. R. R. Co., 114 
N.Y.S. 303 [rev on other grounds 124 
N.Y.S. 652, 139 App.Div. 698, reh gr 


27 N.Y.S. 1130, 142 App.Div. 901, aff 
128 N.Y.S. 11338, 144 App.Div. 913]. (4) 
To show dam cast water on plaintiff's 
land: {Wilborn. ‘v., Merry, (Tex.Civ. 
App.) 161 S.W. 33. (5) To show dam- 
age was not caused by acts of third 
persons. Thomas vy. Bunch, (Tex.Civ. 
App.) 41 S.W.(2d) 359 [aff 49 S.W. 
(2d) 421]. (6) To relieve defendant 
of liability. Swanson v. Ft. Dodge, D. 
M. & S. R. Co., 133 N.W. 351, 153 Lowa 
78. 

11. See cases infra this note. 


[a] Evidence held sufficient to 
prove title.—(1) Introduction of deeds 
constituting at least a-color of title 
to land in plaintiff together with the 
establishment of plaintiff’s actual 
possession has been held sufficient 
evidence of title to sustain an action 
for damage caused by wrongful flood 
ing. Cresson y. Louisville & N. R. Co., 
(Miss.) 146 So. 462. (2) In an action 
to recover for injury to land, due to 
overflow, the possession of plaintiff 
under a devise of the fee of such land 
by the will of plaintiff's father is suf- 
ficient proof of ownership thereof to 
maintain the action. Vogler v. Chi- 
eago & Carterville Coal Co., 196 III. 
App. 574. (3) Proof of possession in 
the absence of evidence that the es- 
tate was limited has been held suffi- 
cient proof of title. Choctaw, etce., 
R. Co. v. Rice, 104 Sw. 819, 7 Ind-T. 
514. (4) Possession of land under 
claim of title, or a claim of title in 
fee for more than sixteen years, with 
or without possession for that time, 
is sufficient title to maintain an action 
against an adjoining owner for wrong- 
ful discharge of rain water, whereby 
the property of plaintiff is injured. 
Thoele vy. Marvin Planing Mill Co., 
148 S.W. 413, 165 Mo.App. 707. 

[b] Prima facie proof of title.— 
(1) In an action for injury to land, 
due to overflow, a devise to plaintiff 
of the fee of the land in question is 
sufficient prima facie to prove that 
testator claimed to own the land, it 
not being necessary to prove such a 
claim by words (Vogler v. Chicago & 
Carterville Coal Co., 196 Ill.App. 574), 
(2) and where plaintiff was in posses- 
sion under a devise of the fee of such 
land under the will of his.father who 
claimed title, and where there was no 
evidence of a better title in any other 
person, such evidence has been held 
sufficient prima facie to prove title in 
plaintiff (Vogler v. Chicago & Carter- 
ville Coal Co., supra). 

12. See cases infra this note. 


[a] Evidence held sufficient to 
prove negligence: (1) In maintenance 
of gutter on building. Bell v. Alzey 
Realty Co., 143 S.W. 859, 163 Mo.App. 
861. (2) In construction of drain. 
Mathers vy. American Ice Co., 117 A. 
779, 274 Pa. 94. (3) In construction 
of embankment. Hinton v. Atchison 
& N. R. Co., 120 N.W. 431, 83 Neb. 
835; Quinn v. Chicago, M. & St. P. 
Ry. Co., 120 N.W. 884, 23 S.D. 126, 22 
L.R.A.N.S. 789. 

[b] Evidence held sufficient to 
show absence of negligence.—Kellogg 
yv. Illinois Cent. R. Co., (Iowa) 239 N. 
We 557. 


[ec] Evidence held insufficient to 
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[§ 320] f. Questions for Court and Jury. Under 
general rules as to the province of the court and 
jury in civil cases?® the determination of questions 
of law is for the court,1® and questions of fact, if 
the evidence is conflicting or if reasonable men might 
differ as to the inference to be drawn from undis-. 
puted evidence,'? are for the determination of the 


new arrangement as a substitute for 
an old system of drainage there was 
negligent obstruction of a drain by de- 
fendant railroad company. Paternos- 
tro v. New York Cent. & H. R. R. Co., 
144 N.Y.S. 282, 159 -App.Div. 911. 

13. See cases infra this note. 

[a] Evidence held sufficient to 
show liability of defendant: (1) For 
obstructing flow of surface water. 
Vogler v. Chicago & Carterville Coal 
Co., 196 Ill.App. 574; Walker v. Gor- 
man, 130 N.W. 393, 150 Iowa 455. (2) 
For discharging surface water. Town 
of King v. Brekke, 187 N.W. 515, 151 
Minn. 474; Koltes v. Great Northern 
Ry. Co., 152 N.W. 641, 129 Minn. 281. 

[b] Evidence held insufficient to 
show liability of defendant.—Fisher 
Vv. Chicago, M..& )St.; BP. Ry. Co.) 169 
N.W. 635, 184 Iowa 1261; Citizens’ 
Hardware & Furniture Co. v. Chica- 
£0; Raw & P.oRy-. Co:, 125 S05 299) ke 


La.App. 132; Chandler v. Scogin, 5 
La.App. 484; Sylvester v. Anaconda 
Copper. .Mining Co., 236 P. 1067, 73 
Mont. 465; Galveston, H. & S. A. Ry. 
Coy, vVanvViost. (Rex. Civ. Appa) Lemna 
841; Bonthuis v. Great Northern Ry. 
Co., 154 P. 789, 89 Wash. 442. 

14. See cases infra this note. 

{a] Evidence held sufficient: (1) 


To sustain finding of temporary dam- 
age. Illinois Cent. R. Co. v. Doss, 166 
S.W.-785, 159 Ky. 57. °(2)\ To author- 
ize recovery for permanent injury. 
Fort Worth & D. C. Ry. Co. v. Muncy, 
(Tex.Civ.App.) 31 S.W.(2a) °491. (3) 
To furnish sufficient basis for reason- 
able approximation of that portion of 
overflow damage attributable to de- 
fendant railroad company’s. acts. 
Watre v. Great Northern Ry. Co., 149 
N.W. 18, 127 Minn. 118. (4) To war- 
rant granting punitive or exemplary 
damages. Kallenberg v. Long, 229 P. 
5i, 68 CalvApp: VST) Garmanyt tive 
Southern Ry. Co., 149 S.E. 765, 152 S. 
C. 205: 

[b] Evidence held insufficient to 
sustain award of damages. Missouri, 
K. & T. Ry. Co. of Texas v. Anderson, 
(Tex.Civ.App.) 194 S.W. 662; Galves- 
ton, H. & Si A. Ry. Co. v.) Vogt) Clex: 
Civ.App.) 181 S.W. 841. 

[ec] Exact and definite measure- 
ment not essential.—In an action for 
damages from the overflow of surface 
water, although some evidence there- 
on is essential, exact measurements 
of the respective quantities of water 
from different sources is not essential 
to authorize recovery against one of 
several independent tort-feasors for 
his proportionate share of the injury. 
Woodland v. Portneuf Marsh Valley 
Irr. Co., 146 P. 1106, 26 Idaho 789. 

15. Province of court and jury 
generally see Trial § 313 et seq. 

16. Dugan v. Long, 28 S.W.(2d) 
765, 234 Ky. 511 (question whether 
structure obstructing the flow of wa- 
ter is permanent is for court where 
there is no room for doubt). 

17. See cases infra this section. 


[a] Evidence held sufficient to go 
to jury.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Roosevelt Irr. Dist., (Ariz.) 6 P.(2d) 
898; Swanson v. Ft. Dodge, D. M. & 


show that during the installation of a! S. R. Co., 1838 N.W. 351, 158 Iowa 78: 


894 [67 C.J.] 


jury.*® 


22 


ably be expected to accumulate ;° 


Frank v. Dierson, 30 S.W.(2d) 950, 235 
Ky. 229; Steinke v. North Vernon 
Lumber Co., 227 S.W. 274, 190 Ky. 231; 
Funke v. St. Louis-San Francisco Ry. 
Co., 35 S.W.(2d) 977, 225 Mo.App. 347; 
Pace v. St. Louis Southwestern Ry. 
Cos 156 "S.W...746, 174 Mo.Anp, '227; 
Barcliff v. Norfolk Southern R. Co., 84 
Cee ZOO MIT GOSt IN Ce 26SeteESOULeS* s Vis 
Northern Pac. Ry. Co., 157 N.W. 823, 
34 N.D. 7, L.R.A.1917A 501; Steinogle 
y. Pittsburg, McK. & Y. R. Co., 58 Pa. 


Super. 324; Toole v. Delaware, etc., 
OO aly a SUDO. LD lula, SOUS ake Ven 
Kaspar, (Tex.Civ.App.) 11 S.W.(2d) 


618: North Texas Compress & Ware- 
house Co. v. Howard, (Tex.Civ.App.) 
267 S.W. 1026. 

[b] Evidence held to require di- 
rected. ve~dict.—Puryear v. Nielson, 
211 N.W. 676, 169 Minn. 449; Dunham 
Vem On CO ole SAW ccuipouc Lag svEOs, ON 
Sylvester v. Anaconda Copper Mining 
Co.. 236 P. 1067, 78 Mont. 465; Conn 
Ve Ohicazo., B&O. RR.) Co.,7239 IND WwW). 
828, 93 Neb. 83. 

[cl] Evidence held insufficient to 
warrant peremptory instruction.— 
Swanson v. Ft. Dodge, D. M. & S. R. 
Co., 133 N.W. 351, 153 Iowa 78. 


18. See cases infra this note; 
notes 19-25. 

[a] Questions held for jury.—(1) 
In general. King Land Co. v. Bowen, 
61 So. 22, 7 Ala.App. 462 (whether ex- 
ceptional circumstances existed jus- 
tifying the concentration of surface 
waters flowing onto adjoining Jand); 
Parow v. Sherburne, 125 A. 145, 124 
Me. 426; Kiger v. Sanko, (Mo.App.) 
1 S.W.(2d) 218; Rositzky v. Burnes, 
295 S.W. 830, 221 Mo.App. 993; Mann 
v. Retsof Min. Co., 63 N.Y.S. 752, 49 
App.Div. 454 (whether stream was 
natural watercourse); Deason  v. 
Southern Ry. Co., 140 S.E. 575, 142. S. 
CmeoeG. Thompson v. Andrews, 165 
N.W. 9, 39 S.D. 477 (whether particu- 
lar water was surface water); Miller- 
man v. Houston & T. C. R. Co., (Tex. 
Civ.App.) 27 S.W.(2d) 897. See also 
Ferrell v. Southern Illinois Ry. & 
Power Co., 206 Ill.App. 169; Hoehn 
v. East Side Levee & Sanitary Dist., 
203 Tll.App. 48. (2) Proximate cause 
GL injury. Juoulsvalle) NiO. gt. Re 
Co. v. Jackson, 184 S.W. 450, 123 Ark. 
1; Vogler v. Chicago & Carterville 
Goal Co: 196. Ill.App. 574; | Biken v: 
Minnesota & M. R. Co., 186 N.W. 226, 
151 Minn. 99; Cresson v. Louisville 
& N. R. Co., (Miss.) 146 So. 462; 
Armstrong v. Spruill, 108 S.E. 300, 
182 N.C. 1; Huggins v. Atlantic Coast 
ine Hh. Co, 1755/8. b. 8389. 158 Stic. 500, 
(3) Reasonable use of land. Killian 
v. Killian, 57 So. 825, 175 Ala. 224; 
Burke v. Boston & M. R. R., 134 A. 
574, 82 N.H. 350. 


19. Totel v. Bonnefoy, 14 N.E. 687, 
123. Ill. 653, 5 -Am.S.R. 570 


20. White v. Chapin, 12 
(Mass.) 516. 

21. Ky.—Madisonville, H. & E. R. 
Co. v. Thomas, 146 S.W. 38, 148 Ky. 
BA: 

Minn.—Watre v. 


and 


Allen 


Great Northern 


Thus it is the province of the jury to 
determine the existence of a natural right of drain- 
age over adjoming lands;1® the continuance for the 
requisite length of time of an actual adverse user ;°° 
whether the work or structure alleged to have caus- 
ed the injury was constructed with care and skill 
or negligently ;?1 whether the provision made by de- 
fendant was sufficient for water which might reason- 
whether the dam- 
age was caused by an unprecedented rainfall ;** 
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Rove OO. 1490 NOW oon eh onge Valium menor 
Howard v. Illinois Cent. Ry. Co., 130 
N.W. 946, 114 Minn. 189; Lieber- 
knecht v. Great Northern Ry. Co., 129 
N.W. 1047, 114 Minn. 55. 


Neb.—Town v. Missouri Pac. R. Co., 
70 N.W. 402, 50 Neb. 768. 


N.H.—Priest v. Boston, ete., R. Co., 
RIVAL 66) Cl Neda, 


N.D.—Henderson y. Hines, 183 N.W. 
531, 48 N.D. 152. 

Va.—McGehee v. Tidewater R. Co., 
62 S.E. 356, 108 Va. 508. 


22. Hoppes v. Des Moines City R. 
Co., 126 N.W. 783, 147 Iowa 580. 


23. Nashville, C. & St. L. Ry. v. 
Yarbrough, 69 So. 582, 194 Ala. 162; 
Hopnes v. Des Moines City Ry. Co., 
126 N.W. 783, 147 Iowa 580; Reichert 
ve: Northern, Pac: By. €o.,)167 Now. 
127. 39 N.D. 114; Ellerson Floral Co. 
v. Chesapeake & O. Ry. Co., 141 S.E. 
834, 149 Va. 809. 


24, Rosijzky v. Burnes, 295 S.W. 


| 830, 221 Mo.App. 993. 


25. Perry v. McCraw, (Ala.) 147 
So. 178; Siciliano v. Barbuto, 164 N. 
EK. 467, 265 Mass. 390; Lassiter v. 
Norfolk, ete., R. Co., 36 S:E. 48, 126 
N.C, 5.09: 

26. See Trial § 460 et seq. 

27. See cases infra this note. 


[a] Instructions held correct or 


improperly refused.—Missouri Pac. 
R. Co. v. Parker, 266 S.W. 959, 167 
Ark. 42; Louisville, N. O. & T. R. 
Co. v. Jackson, 184 S.W. 450, 123 
APktL ViS tre lsOUIS erOtCyu. take o. ave 
Hardie sei Sawa. Ol), Our ArKd Tb 
Himers v. Cleveland, -C., C. & St. Li 


Ry. Cos, 58 TitApps bots | Voudrie vs 
Southern Ry. Co., 155 Tl. App. 279; 
Delashmutt v. Chicago, TSW eed MS R 
Co., 126 N.W. 359, 148 Iowa 556 (duty 
as to construction of bridge); Sheker 
v. Machovee, 116 N.W. 1042, 139 Iowa 
1; Johnson v. Ratliff, 25 S.W.(2d) 355, 
233 Ky. 187; Eiken v. Minnesota & M. 
R. Cov, Ase INOW. °226,- £50 “Minn 99); 
Johnson v. Great Northern Ry. Co., 
125 N.W. 1018, 110 Minn. 412; Kiger 
v. Sanko, (Mo.App.) 1 S.W.(2d) 218; 
Thoele v. Marvin Planing Mill Co., 
148 S.W. 413, 165 Mo.App. 707; Sawyer 
v. Chicago, B. & Q. R. Co., 156 N.W. 
504, 99 Neb. 294; Brown v. Southern 
Va COs a Line ieee Os. LOG wINCOe ooo 
Atchison, T. & S. F. Ry. Co. vy. Kelly, 
266" Pio boo Ok sete Slater ave 
Price, 80 S.E.: 372, 96 S.C. 245; Mc- 
Fadden v. Missouri, ete., R. Co., 92 S. 
W. 989, 41 Tex.Civ.App. 350; White- 
side v. Benton County, 195 P. 519, 114 
Wash. 463. 


[b] Instructions 
erroneous, or 
Melin v. 


held improper, 
properly refused.— 
Richman, 115 A. 426, 96 
Conn. 686; Williams v. Southern Ry. 
Co., 79 S.E. 850, 140 Ga. 713; Gibbons 
v. Southern Illinois Ry. & Power Co., 
199 Il. App. 154; Columbus: & G. Ry 

Co. v. Taylor, 115 So. 200, 149 ee 
269; Thompson vi Mobile; *I.°& KC. 
R. Co., 61 So, 596, 104 Miss. 651 (plac- 
ing burden on wrong party); Kiger 
v. Sanko, (Mo.App.) 1 S.W.(24) 218; 


[§ 321] g. Instructions. 
erally,?® the court. should properly instruct the jury 
on the law applicable to the case.*7 
should not be misleading*® and should conform to the 
pleadings and issues raised thereby*® and to the evi- 
dence adduced,?° and should correctly inform the 
jury as to the measure of damages.** 


r9§ 320-321 


whether plaintiff was guilty of negligence ;** and the 
amount of damages to be .awarded.?5 


As in civil actions gen- 


The instructions 


Patterson v. Speer, (Mo.App.) 229 S. 
W. 275; Pace v. St. Louis Southwest- 
ern Ry. Co., 156 S.W. 746, 174 Mo.App. 
227; Roberts v. Baldwin, 71 S.B. 319, 
155 N.C. 276 (limitations of actions); 
Rehfuss v. Weeks, 182 P. 137, 93 Or. 
25 (ignoring rules as to surface wa- 
ter); Frazier v. Rollins, (Tex.Civ. 
App.) 230 S.W. 874: San Antonio & 
A. P.. Ry. Go. v. McCammon, (Tex. 
Civ.App.) 181 S.W. 541. See also 
Kasten v. Brinkman, 206 Ill.App. 307. 


28. See cases infra this note. 


[a] Instructions held misleading. 
—Howard v. Illinois Cent. Ry. Co., 
130 N.W. 946, 114 Minn. 189; Brown 
Vy Quincy, O. & K. CR. Co.;-199 swe 
707, 198 Mo.App. 71. See also Kasten 
v. Brinkman, 206 Ill.App. 307. 

[bo] Instruction held not mislead- 
ing.—HEimers v. Cleveland, C., C. & 
St. “LieRy. Col, 15st App 55%. 

29. See cases infra this note. 

_ [a] Instructions held correct or 
improperly refused.—Frank v. Dier- 
son, 30 S°wW.(2d) 950; 235 Keys 229% 
Funke v. St. Louis-San Francisco Ry. 
Co., 35 S.W.(2d) 977, 225 Mo.App. 347; 
Roberts v. Baldwin, 71 S.E. 319, 155 


N.C. 276; Dahlgren v. Chicago, M. & 
aoe Ry.. Co., 148 BP. 567,485 Washe 


[b] Instructions held erroneous or 
properly refused as not conforming to 
issues.—Dugan v. Long, 28 S.W.(2d) 
765, 234 Ky. 511; Johnson v. Ratliff, 
25 S.W.(2d) 355, 238° Ky. 187 Pur- 
year v. Nielson, 211 N.W. 676, 169 
Minn. 449; Rehfuss v. Weeks, 182 P. 
137, 93) Or 25: SHouston & “anOamke 
er aarp Ese. (Tex.Civ-App.).227 S: 

. (o. 


30. See cases infra this note. 


_ [a] Instructions held correct or 
improperly refused.—(1) In general. 
O’Mara v. Jensma, 121 N.W. 518, 143 
Iowa 297; Johnson v. Chesapeake & 
On Rye Co., 270 S.W. 726, 208 Ky. 143; 
Coyne v. Golland, (Mo. App.) 243 S.W. 
376; Caskey v. Pennsylvania R. Co., 
56 Pa.Super. 67; Harber vy. Pennsyl- 
vania R,. Co., 56 Pa.Super. 59,. 663 
Houston &at. GC.) Ry Cosy. Wright, 
(Tex.Civ.App.) 195 S.W. 605. (2) As 
to damages. Whitsett v. Griffis, 
(Towa) 168 N.W. 878; Alabama & V. 
Ry. Co. v. Daniels, 66 So. 324, 108 
Miss. 68; Coyne v. Golland, (Mo.Apnp.) 
243 S.W. BY MOR Touchberry v. North- 
western R. Co. of South Carolina, 70 
S.E. 424, 88 S.C. 47. 


[b] Instructions held improper, 
erroneous, or properly refused as not 
conforming to evidence.—Chesapeake 
& O. Ry. Co. v. Pike County Realty 
Cor e270 Sw, 764, 208 Ky. 279; Sawyer 
Vv. Chicago, B. & Q. R. Co., 156 N.W 
504. 99 Neb. 294; Plank Road Coa Ve 
McCloy, 11 A. 319, 8 Pa.Cas. 444, 


31. See cases infra this note, 


[a] Instructions held ccrrect or 
improperly refused.—Vogler vy. Chi- 
cago & Carterville Coal Co., 196 Ill. 
App. 574; Funke v. St. Louis- San 
Francisco Ry. Co., 35 S.W.(2d) Oits 
225 Mo.App. 347; “Quinn Ve Chicago, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 
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[§ 322] h. Verdict, Judgment, and Appeal. 
verdict and findings of the jury must be sufficient to 
support the judgment,*? and the findings must be 


consistent with each other.?3 


Appeal.*4 


[§ 323] i. Damages.?° 


M. & St. P. Ry. Co., 120 N.W. 884, 23 
S.D. 126, 22 L.R.A.N.S.. 789; Houston 
Crs Popa eon evar tonson. Chex. Civ. 
App.) 227 S.W. 875. 

[b] Instructions held erroneous or 
properly refused.—Johnson v. Rat- 
LE 25) SW Cd) 355, 233. Ky., 187 
(avoidable damages); Chesapeake & 
O. Ry. Co. v. Pike County Realty Co., 
270 S.W. 764, 208 Ky. 279; Brown v. 
Quincey, "©. & eK. iC R. 'Co:,, 1990S.W- 
707, 198 Mo.App. 71; Roberts v. Bald- 
win, 71 S.B. 319, 155 N.C. 276; Texas 
Pipe Line Co. v. Higgs, (Tex.Civ. 
App.) 243 S.W. 633; Doke v. Trinity 
S&P Ba Var iRyeiC0.s0226y SW.) 11:95,4,60 
Tex.Civ.App. 106. 

S23) Pittshures/CluC eG Status Ry. 
Co. v. Atkinson, 97 N.H. '353, 51 Ind. 
Avp. 315; Halvorson v. Halvorson, 
157 N.W.:1001, 133 Minn. 78; Hender- 
son v. Hines, 1838 N.W. 531, 48 N.D. 
152. 

[a] Werdict and findings held in- 
sufficient.—(1) Where plaintiff had 
dug an existing ditch deeper, a finding 
in an action for wrongful obstruc- 
tion of flow of surface water has been 
held not to justify a judgment requir- 
ing removal of all filling placed in 
the ditch, where it did not show to 
what extent defendant filled the ditch 
above its height when in its natural 
condition. Halvorson v. Halvorson, 
157 N.W. 1001, 1383 Minn. 78. (2) 
Where, in an action against a railroad 
for obstructing a drainway, the jury, 
pursuant to special questions, found 
that the storm which occasioned the 
damage was an unusual and extra- 
ordinary storm, and that culverts 
installed by the city and which con- 
necteé with the railway culverts were 
of insiifficient capacity to handle the 
surface waters resulting, it has been 
held that such a verdict did not es- 
tablish the negligence of the rail- 
way company, and a new trial should 
be granted. Henderson y. Hines, 183 
N.W. 531, 48 N.D. 152. (3) A special 
finding that a railroad raised its grade 
to conform to the grade of a street 
established by ordinance, and _ the 
change caused the surface water flow- 
ing on such railroad lands and the 
highways and a part of the adjoining 
lands to flow over and on plaintiff's 
lot and into his well, and that loose 
dirt and gravel were by such surface 
water washed on plaintiff’s lot, etc., 
is not a sufficient finding that the 
railroad collected a surplus of sur- 
face water on its right of way, and 
discharged it in a body on plaintiff's 
lot, so as to impose liability on the 
railroad. Pittsburg, C., C. & St. L. 
Ry. Co. v. Atkinson, 97 N.E. 353, 51 
Ind.App. 315. 

33. Boulger v. Northern Pac. Ry., 
171 N.W. 632, 41 N.D. 316; Walker v. 
Texas Mexican Ry. Co., (Tex.Civ. 
App.) 27 S.W.(2d) 574; Houston & T. 
ColOR: Co. -v,* Hanson! (Pex:Civ: Apps) 
227 S.W. 375. 

[a] Findings held inconsistent.— 


An appeal in an action for injuries 
caused by surface water will be disposed of under 
common-law rules where a statute regulating the 
rights of the parties was not in force when the cause 
of action arose or when the case was tried.?® 


Where a person causes in- 
jury to another by the unlawful obstruction or di- 
version of surface water, he is hable to respond in 
damages,** and the measure of damages against a 
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railroad company for obstructing drains has been 
held the same, whether the action is founded on an 
express contract requiring it to keep the drains unob- 


structed, or on its liability independent of the con- 


tract.2® Where 


In an action against a railroad for 
diverting surface water and causing 
it to flow upon and injure plaintiff's 
crops, where the jury in response to 
special issue found that the injury 
was caused solely by water which fell 
upon land other than that of the rail- 
road’s right of wavy, and not by water 
which had been diverted by the rail- 
road, and in response to other special 
issue made an inconsistent finding 
that, if the railroad had not con- 
structed its railroad in the manner 
complained of, plaintiff's crops would 
not have been injured, it was error 
for the court to render judgment for 
plaintiff, such findings being in irre- 
concilable conflict. Houston & T. C. 
R. iCo. v. Hanson; (Tex:Civ. App.) (22.7 
S.W. 375. 


c4. Appeal and error generally see 
Appeal and Error 3 C.J. p 256. 

35. Foster v. Kelley, (Tex.Civ. 
App:) 3 S.W.(2d) 894. 

36. Damages generally see Dam- 
ages 17°C:J. p,"699- 

Damages recoverable against mu- 
nicipal corporation for injuries caused 
by surface water see Municipal Cor- 
porations § 2070. 


Duty to prevent or reduce damages 
see Damages § 101. 


37. Steinogle v. Pittsburg, McK. & 
Y. R. Co., 58 Pa.Super. 324; Foster v. 
Kelley, (Tex.Civ.App.) 3 S.W.(2d) 
894; Texas, etc., R. Co. v. Whitaker, 
82 S.W. 1051, 36 Tex.CiviApp. 571; 
Rich v. Stephens, (Utah) 11 P.(2d) 
295. 

[a] Nominal damages.—W here the 
amount of damages cannot be deter- 
mined, it has been held that plaintiff 
is entitled to nominal damages. Bel- 
castronwv, sNorris; 158 JIN.By 535, 262 
Mass. 174. See also Kasten v. Brink- 
man, 206 Ill.App. 307. 


38. St. Louis, ete, R. Co. v. Har- 
die, 113 S.W. 31, 87 Ark, 475. 


39. Ala.—Central of Georgia R. 
Co. v. Windham, 28 So. 392, 126 Ala. 
552; Union Springs v. Jones, 58 Ala. 
654. 

Ill.—Joseph Schlitz Brewing Co. v. 
Compton, 32 N.E. 693, 142 Ill. 511, 34 
Am.S.R. 92;,18 L.R.A: 390; Vogler v. 
Chicago & Carterville Coal Co., 196 
Ill.App. 574; Vogler v. Chicago & Car- 
terville Coal” Co.,) 180 5111L App. 251; 
Stacker v. Allen, 87 Ill.App. 117. 


Ind.—Southern R. Co. vy. Poetker, 91 
N.E. 610, 46 Ind.App. 295. 


Ky.—Illinois Cent. R. Co. v. Nelson, 
127 S.W. 520. 

Mo.—Thoele v. Marvin Planing 
Mill Co., 148 S.W. 413, 165 Mo.App. 
707; Bean v. Lucht, 145 S.W. 1171, 165 
Mo.App. 173; Jackson v. Wabash R. 
Co., 135 S.W. 977, 154 Mo.App. 472; 
Applegate v. Franklin, 84 S.W. 347, 
109 Mo.App. 293; Ready v. Missouri 
tie R. Co., 72 S.W. 142, 98 Mo.App. 
Gils 


the injury is not of a permanent 


character, plaintiff’s recovery will be limited to ac- 
tual damages sustained by him up to the commence- 
ment of the suit,°® and resulting from the particular 
overflow or obstruction alleged by him,*® and caused 
directly by defendant, excluding concurrent injuries 
from causes which the latter could not control.*t 
Such damages may include injury to the land itself 
and the buildings and outhouses,*? which may, in 
proper cases, be measured by the amount it would 


N.Y.—Bennett v. Cupins, 230 N.Y. 
S. 550, 132 Mise. 556 [mod on other 
grounds 235 N.Y.S. 774, 227 App.Div. 
640, rev on other grounds 171 N.E. 
698,, 253 NuY: 4367 


Ohio.—City of Cincinnati 
Laughlin, 31 Ohio Cir.Ct. 503. 


Pa.—Lyons v. Harrisburg Consum- 
ers’ Brewing Co., 10 Pa.Dist. 406, 25 
Pa.Co. 202. 


Tex.—Wilkerson v. Garrett, 
App.) 229 S.W. 666. 


Vt.—Whipple v. Fair Haven, 21 A. 
533,263 MVitwe 22 1: 


W.Va.—Hargreaves v. Kimberly, 26 
W.. Vax 278%, 153: Amur, toa 


[a] Acts committed before plain- 
tiff acauired title—Plaintiff may. re- 
cover for injuries suffered after his 
acquisition of the title, although the 
act causing the injury was committed 
before. Downey Bros. Spoke & Bend- 
ing Co. v. Pennsylvania R. Co., 67 A. 
VLG ALO tPa sot 


[b] Temporary damages.—Dam- 
ages for diversion of surface water 
into the basement of plaintiff’s house, 
rendering the basement unfit for use, 
have been held temporary damages. 
Johnson v. Ratliff, 25 S.W.(2d) 355, 
233 Ky. 187. 

[ec] Sale of property.—Plaintiff’s 
damages for flooding land through de- 
fendant’s diversion of surface waters 
have been held properly limited to 
the time before plaintiff sold the prop- 
erty. Winchester y. Byers, 145 S.E. 
774, 196 N.C. 383. 


[d] Damages held adequate.— 
Johnson v. Marcum, 153 S.W. 959, 152 
Ky. 629. 


fe] Damages held excessive.— 
Knapp v. Saline County, 244 N.W. 419, 
123 Neb. 827; Payne v. Cummins, 
(Tex.Civ.App.) 232 S.W. 1118 [reh 
overr (Civ.App.) 233 S.W. 867, and 
rev on other grounds (Commn.App.) 
243 S.W. 974]. 


[f] Damages held not excessive.— 
Vogler v. Chicago & Carterville Coal 
Co., 196 Ill. App. 574; Murtha v. O’Her- 
on, 178 Ill.App. 347. 


40. Central of Georgia R. Co. v. 
Keyton, 41 So. 918, 148 Ala. 675; 
Podhaisky v. Cedar Rapids, 76 N.W. 
847, 106 Iowa 543. 


41. Wood v. Moulton, 80 P. 92, 146 
Cal. 317; Chicago & A. R. Co. v. Glin- 
NEY, . aN 20S) PES” Te 487 

[a] Trampling of wet grass by 
cattle.—Where plaintiff alleged that 
injury to grass on pasture lands was 
caused by overflow, it was not error 
for him to show that the injury was 
caused or augmented by cattle tram- 
pling the grass when it was wet, as 
this did not do away with the over- 
flow as the proximate cause. St. 
Louis, ete, R. Co. v. West, 131 S.w. 
839, 62 Tex.Civ.App. 553. 


42. Ala.—Central of Georgia R. Co. 
v. Keyton, 41 So. 918, 148 Ala. 675. 


v. Mc- 
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cost to restore the property to its original condi- 
tion,** and also the value of crops destroyed,** and 
damages for personal annoyance and deprivation of 
the use of the property,*® and the expenses of sick- 
ness in plaintiff’s family resulting from the water 
So, too, the rent- 
al or usable value of the land is sometimes consider- 


becoming stagnant and offensive.*® 


Ky.—Chesapeake & O. Ry. Co. v. 
Pike County Realty Co., 270 S.W. 764, 
208 Ky. 279. 

Minn.—Jungblum y. Minneapolis, 
ete., R. Co., 72 N.W. 971, 70 Minn. 153. 


Mo.—Ready v. Missouri Pac. R. Co., 
72 S.W. 142, 98 Mo.App. 467. 


N.Y.—Murray v. Archer, 1 Silv.Sup. 
SOG pup INPa.S. 1o20: 

N.C.—Roberts v. Baldwin, 71 S.B. 
Brad: IN. ©. 42,10. 

43. Cal.—Cox v. Odell, 82 P. 1086, 
1 Cal,App. 682. 

Ky.—Chesapeake, etc, R. Co. v. 
Gross, 43 S.W. 203, 19 Ky.L. 1926. 


Mich.—Breen y. Hyde, 89 N.W. 732, 
130 Mich. 1. 


Ohio.—Cincinnati v. McLaughlin, 31 
Ohio Cir-Ce-503- 


W.Va.—Manley v. Brown, 111 S.E. 
505, 90 W.Va. 564. 


Wis.—Mueller 
vestment Co. v. Cohen, 149 N.W. 154, 
158 Wis. 461. 

fa] Dameges held not excessive.— 
Where, in an action for damage to 
plaintiff's building by water collect- 
ed and thrown against it, plaintiff 
was awarded the full cost of repairs, 
such judgment has been held not ex- 
cessive because there was some evi- 
dence that after the repairs the build- 
ing was better than before, there be- 
ing no evidence to show the amount 
of the excess. Mueller Real Estate 
& Investment Co. vy. Cohen, 149 N.W. 
154, 158 Wis. 461. 


44. Ark.—St. Louis Southwestern 
R. Co. v. Morris, 89 S.W. 846, 76 Ark. 
542. 

Tll:—Cincinnati, ete R. (Co. v. 
Ward, 120 Il}l.App. 212; St. Louis Mer- 
chants’ Bridge Terminal R. Co. v. 
Pepper, 84 Ill.App. 116. 

Iowa.—De Lashmutt v. Chicago, 
etc., R. Co., 126 N.W. 359, 148 llowa 
556. 


Ky.—Steinke v. North Vernon Lum- 
ber Co., 227 S.W. 274, 190 Ky. 231. 


Md New York; ‘ete, UR: Co. ve 
Jones, 50 A. 423, 94 Md. 24. 


N.C.—Roberts v. Baldwin, 71 S.E. 
Sine too N.@. 206; 


Tex.—Green v. Taylor, etc., R. Co., 
1b SW. 685, 79 Tex. 604; Payne! vy. 
Cummins, (Civ.App.) 232 S.W. 1118 
[reh overr (Civ.App.) 233 S.W. 867, 
and rev on other grounds (Commn. 
App.) 243 S.W. 974]; St. Louis South- 
western R. Co. v. Jenkins, (Civ.App.) 
89 S.W. 1106; Galveston, etc., R. Co. 
vy. Parr, 28 S.W. 264, 8 Tex.Civ.App. 
280. , 


[a] Walue in excess or what was 
made.—Where, in an action for dam- 
ages to crops during two years by 
overflowing the land, there was evi- 
dence that crops were made during 
the years, but that the yield was not 
as large as it would have been but 
for the overflow, the court, in submit- 
ting the measure of damages, should 
confine the jury to the value of the 
crops which plaintiff would have 
made but for the overflow in excess of 
that which he did make. Texas & N. 
O. R. Co. v. Ochiltree, (Civ.App.) 127 
Sy. 584 Laff 1860SsW. 767, 104 Mex. 
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[b] Difference in value of crops. 
—In an action for damages for turn- 
ing surface water on growing crops, 
the measure of damages is the differ- 
ence in the value of the crops just 
berore and after the flood. Martin v. 
Schwertley, 136 N.W. 218, 155 Iowa 
347, 40 L.R.A.N.S. 160. 


[ec] Supposed value of what might 
have been raised.—In an action for 
overflowing lands, the supposed value 
of what might have been raised on 
the land in the year in question, had 
it been cultivated, less cost of cul- 
tivating and marketing, is too re- 
mote and speculative. Mugge v. Erk- 
man, 161 IllApp. 180. 

[dad] Where a crop was improvi- 
dently planted at a time when it 
must have been evident that a flood 
was impending there can be no re- 
covery for the loss thereof. Willitts 
v.. Chicago, ete., R..Co., 55 N.W. 313, 
88 Iowa 281, 21 L.R.A. 608. 


Loss of crops in addition to per- 
manent injuries see infra text and 
note 50. 


45. Vogler v. Chicago & Carter- 
ville Coal Co., 196 Ill.App. 574. 


46. Lockett v. Ft. Worth, etc., R. 
Co., 14.S.W. 564, 78 Tex. 211; Gulf, 
etc., R. Co. v. Richards, 32 S.W. 96, 11 
Tex.Civ.App. 9%; San Antonio, etc., 
R. Co. v. Gwynn, 15 S.W. 509, 4 Tex. 
A. Civ..Cas: §° 2119. 


47. Ark.—St. Louis Southwestern 
Bey Mackey, 129 S.W. 78, 95 Ark. 


Ill.—Mugge v. Erkman, 161 Il].App. 
180; Comerford v. Morrison, 145 Ill. 
App. 615. 


Ky.—Chesapeake & O. Ry. Co. v. 
Pike County Realty Co., 270 S.W. 764, 
208 Ky. 279; Illinois Cent. R. Co. v. 
Nelson, 127 S.W. 520. 


N.Y.—Gillett v. Kinderhook, 28 N. 
Y.S. 1044, 77 Hun 604; Reichert v. 
Pie Ue 24 N.Y.S. 1009, 71 Hun 

. 


S.D.—Langness v. Chicago, M. & St. 
P. Ry. Co., 168 N.W. 1050, 40 S.D. 546; 
Quinn sve Chicdsow Cléss Raion m2 
Ne 884, 23 S.D. 126, 22) L.R.A.N.S. 
78 Ue 


Tex.—Texas & P. Ry. Co. v. Ford, 
117 S.W. 201, 54 Tex.Civ.App. 312. 


[a] Market value and rental val- 
ue.—It has been held that recovery 
cannot be had for the total market 
value of the land if it was rendered 
valueless, and at the same time for 
its rental value, nor if it was injured 
merely could recovery be had both 
for its depreciated value and its rent- 
al value. Texas & P. Ry. Co. v. Ford, 
117 Sew. 20 54. eTexiCivi App. 9812" 
Missouri, K. & T. Ry. Co. of Texas v. 
Anderson, (Tex.Civ.App.) 194 S.W. 
662. 


48. Barcliff v. Norfolk-Southern R. 
Co., 96 S.B. 644, 176 N.C. 39; Chicago, 
Ete it Comven, Davis, 109) Pi 2149596 
Okl. 434. 


[a] Permanent injurles.—(1) 
Where a railroad company constructs 
an embankment in front of plaintiff's 
house in such a way that on the occa- 
sion of each considerable rainfall the 


ed as a proper measure or element of damage 
One suing for injury caused by the ponding of sur. 
face water on his land causing permanent injury 
may recover permanent damages,*® and where the 
damage is alleged and shown to be permanent, the 
measure of damages is the difference in value of the 
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after the injury,*® and in addition 


water accumulates in pools and re- 
mains through a period of stagnation 
until it dries up, and the company has 
refused, on application, to put in a 
culvert to drain the water off, it is not 
error to treat the nuisance as a per- 
manent one. Rosenthal v. Taylor, 
ete, Re Co, 15S: Wa 2ess (9 Rexmszos 
(2) Where the damage is caused by 
water running on plaintiff's property 
from en adjoining building erected 
by defendant on his own land, it has 
been held that there can be no recov- 
ery of damages accruing after the 
commencement of the action, since a 
nuisance created by a private struc- 
ture is not regarded as permanent in 
its nature, but each injury caused by 
it constitutes a separate cause of ac- 
tion. Joseph Schlitz Brewing Co. v. 
Compton, 32 N.E. 693, 142 Ill. 511, 34 
Am.S.R. 92, 18 L.R.A. 390. (3) Where 
the openings in a railroad embank- 
ment were insufficient and were con- 
structed of concrete, reinforced with 
steel, although there was testimony 
that there were no difficulties_in the 
way of enlarging the openings, it has 
been held that damages for a nerma- 
nent injury were properly allowed, 
plaintiff having elected to treat the 
embankment as a permanent obstruc- 
tion. Strange v. Cleveland, C., Cc. & 
ae L.: Ry. Co., 91 N.E. 1036, 245 Til. 


49. Ark.—St. Louis, ete., R. Co. v. 
Anderson, 35 S.W. 791, 62 Ark. 360. 


Cal.—Le Brun v. Richards, 291 P. 
$25,,2L0 (Cal s308" Tle Agta kc ooGe 


Ga.—Louisville & N. R. Co. v. Jack- + 


son, 77 S.E. 796, 193 Ga. 543. 


Ill.—Atchison, etc., R. Co. v. Jones, 
110 Ill.App. 626. 


Ind.—Louisville, ete, R. Co. v. 
Sparks, 40 N.E. 546, 12 Ind.App. 410. 


Iowa.—Kopecky v. Benish, 116 N. 
W. 118, 138 Iowa 362. 


Ky.—Illinois Cent. R. Co. 
son, 127 S.W. 520. 


Minn.—Fossum vy. Chicago, ete., R. 
Co., 82 N.W. 979, 80 Minn. 9. 


N.Y.—Reisert v. New York, 66 N. 
Bee t31, 274 NOY. 196: 


N.C.—Parker v. Norfolk, ete, R. 
Co. 215) (SSE 7225 LO SIN. Cas6 tie 


Okl.—Atchison, T. & S. F. Ry. Co. 
v.. Kelly, 266 P. 775, 130) ‘OkIS> 2935 
Chicago, ete., R. Co. v. Davis, 109 P. 
214, 26 Okl. 434. 


Tenn.—Tyrus v. Kansas City, etc., 
Re Co. S86 SOW. 1074,) 114. Tenn ons 


Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Wilson, (Civ.App.) 
273 S.W. 622; -Payne v. Cummins, 
(Civ.App.) 232 S.W. 1118 [reh overr 
(Civ.App.) 233 S.W. 867, and rev on 
other grounds (Commn.App.) 243 S. 
W. 974]; Missouri, K. & T. Ry. Co. of 
Texas v. Anderson, (Civ.App.) 194 S. 


v. Nel- 


W. 662; Missouri, ete., R. Co. v. Chil- 
ton, 118 S:W. 779, 52?) Tex:Civ. App: 
Texas! ete! RitCo. va Words 


201, 54 Tex.Civ.App. 312; Mis- 
souri, etc., R. Co. v. Green, 99 S.W. 
573, 444 Tex.Civ.App: 2472) Sts ours 
Southwestern R. Co. v. Terhune, (Civ. 
App.) 94 S.W. 381; Houston, etc., R. 
Co... va. Lensing,. (Civ.App.)) 75. Saws 
826; Texarkana, etc., R. Co. v. Spen- 
cer, 67 S.W. 196, 28 Tex.Civ.App. 251; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


A 


thereto the value of lost crops may also be recover- 
ed;°° and damages to an entire farm are recover- 
able for the flooding of a part of it if the whole is 
rendered less profitable by the injury.*! 
the recovery of damages as for a permanent injury 
has been held to result in a consent on the part of 
plaintiff to the continuance of the particular condi- 


* 
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2 


tions causing the injury.®? 


Under a statute regulating the rights and liabili- 
ties of adjoining owners as to surface water, damag- 
es are recoverable only as provided for by such stat- 


MLe.oo 
Breach of contract. 


San Antonio, ete, R. Co. v. Mohl, 
(Civ.App.) 37 S.W. 22; Galveston, 
Cte, R.. Co.. Vo Bibb; 8=Tex. A/Civ.Cas: 
§ 2235, Texas Cent: R. Co, v. Clifton; 
2 Tex.A.Civ.Cas. § 489. 

Wash.—Whiteside vy. Benton Coun- 
ty, 195 P. 519, 114 Wash.«463. 


Wis.—Schmeckpepper v. Chicago, 


ree! ie CO, 9s, NEWS opened On WV IS. 
92. 
[a] Difference in value with and 


without drainage—An owner who 
opened and graded a street on its lot, 
thereby interfering with natural 
drainage of surface water and caus- 
ing water to accumulate on an ad- 
joining lot, without adequate provi- 
Sion for drainage, has been held lia- 
ble for damage sustained by the ad- 
joining owner measured by the dif- 
ference between the market value of 
the adjoining owner’s lot with proper 
drainage and its market value with 
the inadequate .drainage provided. 
Raleigh Court Corporation v. Faucett, 
124 S.E. 483, 140 Va. 126. 


[b] Deprivation of use and per- 
manent damages.—In an action 
against a railroad for damages to 
plaintiff's land and crops through 
overflows, damages for deprivation 
of the use of the land in a year and 
also for permanent injury to the land 
for the same period has been held not 
to overlap nor to constitute double 
damages, such elements being sepa- 
rate and distinct. Payne v. Cummins, 
(Tex.Civ.App:) 232: S.W. 21118 [reh 
overr (Civ.App.) 233 S.W. 867, and 
rev on other grounds (Commn.App.) 
243 S.W. 974]. 


[c] Resulting discomfort and in- 
convenience.—The consideration of 
the resulting discomfort and incon- 
venience has been held proper. 
Atchison; T..& S: B. Ry. Co. v. Kelly, 
266 P. 775, 130° Ok. 218. 


[d] Offsetting benefits.—(1) While 
it has been held that the jury, in as- 
sessing damages, should make allow- 
ance for any benefit to plaintiff's 
property resulting from the acts of 
defendant (Luther v. Winnisimmet 
Goro Cush ONMass,)) lil), ca) at bas 
also been held that, where the market 
value has, in fact, been increased, the 
amount of the increase cannot be set 
off against the actual damages sus- 
tained (Farkas v. Towns, 29 S.E. 700, 
103 Ga. 150, 68 Am.S.R. 88). 

[e] Where action is brought for 
injuries to crops, but defendant de- 
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Where a contract for the 
construction of a tile drain over plaintiff’s land at 
defendant’s expense called for the permanent im- 
provement of plaintiff’s land, which could only be 
done at large expense, the measure of plaintiff’s 
damages for the breach of such contract has been 
held to be the difference in the value of the land with 
and without the drain,°* and in such a ease plaintiff 
is entitled to prove the cost of constructing such a 
tile drain as bearing on the measure of damages.°® 


WATERS 


However, 


sioned,°8 


ble damages.°® 


General. 


mands an assessment of permanent 
damages, the action is changed ‘into 


one of the latter character. Hocutt 
v. Wilmington, ete, R. Co., 32 S.EH. 
OSL AB 4s INC. 204. 


[f] Damages held not excessive.— 
Le Brun v. Richards, 291 P. 825, 210 
Cal. 308, 72 A.L.R. 336. 

50. Lassiter v. Norfolk, etc., R. 
Co., 36 S.E. 48, 126 N.C. 509; St. Louis 
Southwestern R. Co. v. Terhune, (Tex. 
Civ.App.) 94 S.W. 381. 

Loss of crops as element of tempo- 
vga damages see supra text and note 


51. Hastings v. Chicago, ete. R. 
Co., 126 N.W. 786, 148 Iowa 390; Tie- 
mann v. Loesch, (Tex.Civ.App.) 285 
S.W. 338. 


52. Barcliff v. Norfolk-Southern R. 
Co., 96 S.E. 644, 176 N.C. 39; Atchi- 
son, T. & S. F. Ry. Co. v. Kelly, 266 
P. 775, 130 Okl. 2135 Chicago, ete., R 
Co. v. Davis, 109 P. 214, 26 Okl. 434. 

53. North Texas Compress & 
Warehouse Co. v. Howard, (Tex.Civ. 
App.) 267 S.W. 1026; Gaertner v. 
Stolle, (Tex.Civ.App.) 238 S.W. 252. 

54. Fallon v. Amond, 133 N.W. 
771, 153 Iowa 504. 

55. Fallon v. Amond, supra. 

56. Central of Georgia R. Co. v. 
Keyton, 41 So. 918, 148 Ala. 675; Ap- 
plegate v. Franklin, 84 S.W. 347, 109 
Mo.App. 293. 


57. Slater v. Price, 80 S.E. 372, 96 
S.C. 245. 
58. White Const. Co. v. Brooks, 1 


S.W.(2d) 1076, 222 Ky. 621. 


59. Wood Mosaic Co. v. Britt, 150 
S.Weniopd,  o0) Key, Sibir. 


60. Laney v. Jasper, 39 Ill. 46; 
Forkner v. Chesapeake & O. Ry. Co., 
57 S.W.(2d) 489, 247 Ky. 550; Porter 
v. Armstrong, 43 S5.H. 542, 182 N.C. 


66; Ingrando v. Gulf, C. & S. F. Ry. 
Con, Chex. Civ.A pps) 2203. S.Wis0 925. 
61. Colo.—Johnson v. Johnson, 1 


P.(2d) 581, 89 Colo. 273. 


Iowa.—Pascal v. Hynes, 152 N.W. 
26, 170 Iowa 121. 


Kan.—Prunty v. Atchison, T. & S. 
EH. Ry. Co., 127 P. 529, 88 Kan, 42. 


Ky.—Forkner v. Chesapeake & O. 
Ry. Co., 57 S.W.(2d) 489, 247 Ky. 550. 


Mo.—Dauat v. Steiert, 205 S.W. 222. 


N.Y.—Jeffers v. Jeffers, 14 N.E. 316, 
107 N.Y. 650, 1 Silv.A. 546. 


[§ 324] 2. Injunction—a. Right to 
Provided there is not an adequate remedy 
at law,®° in case of a continuing injury to real prop- 
erty by the unlawful®! accumulation or discharge of 
surface water upon it, equity will give relief by in- 
junction not only to restrain the continuance or rep- 
etition of the unlawful and injurious acts, 


[6% Crt hex SO 


Punitive damages may be allowed where gross 
negligence or malicious or wanton conduct appears,°° 
but they cannot be allowed against a landowner who 
was not in possession of the land and did not ob- 
struct the ditch,°* nor can they be obtained where 
no complaint was made of the obstruction, nor re- 
moval asked for, until after the damage was occa- 
Under a statute providing that any per- 
son who shall willfully obstruct, ete., a culvert or 
ditch on public roads, ete., shall be hable for double 
damages to any person injured, it has been held im- 
material how such injury results, and one who is 1n- 
jured by the flooding of his lands by reason of the 
obstruction of a ditch in a roadway may recover dou- 


Relief in 


62 


but 


Pa.—Tess v. Charleroi Home Bldg. 
Co., 96 Pa.Super. 505. 

fa] Thus (1) an action against a 
railway company to abate as a nui- 
sance the maintenance of an embank- 
ment with a pile bridge, through 
which -surface water was cast on 
plaintiffs’ lands, cannot be maintain- 
ed where there was no allegation or 
proof of unskillful construction; and 
the diversion of the surface water 
was an ordinary incident of railroad 
construction. Prunty v. Atchison, T. 
& oS: (B.) Riya-Co., 120 tbe b 29) esse iam. 
42. (2) Under a record showing that 
a railroad constructed a culvert un- 
der tracks to restore drainage of wa- 
ter formerly carried off by a ravine 
blocked by a dump,. denial of a man- 
datory injunction to discontinue the 


culvert has been held proper. Fork- 
ner v. Chesapeake & O. Ry. Co., 57 
S.W.(2d) 489, 247 Ky. 550. (3) Land- 


owners have been held not entitled to 
enjoin permitting accumulated wa- 
ter to flow into a natural watercourse. 
Johnson yv. Johnson, 1 P.(2d) 581, 89 
Colo. 1273. (4) If one owner con- 
structed a ditch along his line and 
another constructed a ditch along his, 
and connected it with the first own- 
er’s ditch so as to drain surface wa- 
ter from his land, that did not author- 
ize a decree in equity, at suit of the 
second owner, investing him with a 
perpetual right of drainage over land 
of the first, he having no more than a 
revocable license at most. Daudt v. 
Steiert, (Mo.) 205 S.W. 222. 


62. U.S.—State of North Dakota v. 
State of Minnesota, 44 S.Ct. 138, 263 
U.S. 365, 68 L.Hd. 342. : 


Ala.—Walshe v. Dwight Mfg. Co., 
59. So. 630, 178 Ala. 310; Atlantic 
Coast Line R. Co. v. Woolfolk, 59 So. 
6338, 178 Ala. 190; Nininger v. Nor- 
wood, 72 Ala. 277, 47 Am.R. 412. 

Ark.—Linker v. Rachel, 260 S.W. 
440, 163 Ark. 426; Morrow v. Merrick, 
249 S.W. 369, 157 Ark. 618. 

Cal.—Galbreath v. Hopkins, 113 P. 
174, 159 Cal. 297; Robinson v. San Di- 
Hae County, 300 P. 971, 115 Cal.App. 
Bek 

Conn.—Robertson v. Lewie, 59 A. 
409, 77 Conn. 345. 


Fla.—Seaboard All Florida Ry. Co. 
v. Underhill, 141 So. 306; Brumley 
v. Dorner, 88 So. 912, 78 Fla. 495. 

Ill.—Cox v. Deverick, 111 N.E. 560, 
272 Ill. 46; Town of Bois D’Arc y. 
Convery, 99 N.E. 666, 255 Ill. 511; 
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also to prevent the carrying out of a project or work 
which is threatened and which will clearly have the 
injurious effect anticipated,®* and this, without much 
regard to the fact that no actual injury has yet been 
sustained or that the damage is but trifling,®* or that 
the property is rural or urban,°° or that a prior set- 
tlement was made between the parties as to damag- 
es accrued up to the time of such settlement ;°*® and 
the fact that damages are awarded does not render 
it improper to restrain further injury.®? 
an injunction will not be granted where plaintiff is 
at fault or has neglected to perform some duty im- 


posed on him.*§ 
Defenses. 


Elser v. Gross Point, 79 N.E. 27, 223 
Tll. 230, 114 Am.S.R. 326; Anderson 
v. Henderson, 16 N.E. 232, 124 Ill. 
164; Hicks yv. Silliman, 93 Ill. 255. 


Iowa.—Besler v. Greenwood, 212 N. 
W. 120, 202 Iowa 1330; Oxley v. Cor- 
ey, 116 N.W. 1041; Priest v. Maxwell, 
104 N.W. 344, 127 Iowa 744; Holmes 
v. Calhoun County, 66 N.W. 145, 97 
Iowa 360. 


Kan.—Skinner v. Wolf, 266 P. 926, 
126 Kan. 158; Martin v. Lown, 208 
P. 565, 111 Kan. 752; Evans v. Diehl, 
LZ Patio 2ikKan ey w28. 


Ky.—Wharton v. Barber, 221 S.W. 
499, 188 Ky. 57 [cit Cyc]. 

La.—Broussard vy. Cormier, 98 So. 
403, 154 La. 877. 


Mass.—Beleastro v. Norris, 158 N. 
EB. 535, 261 Mass. 174; Manning v. 
Woodlawn Cemetery Corporation, 144 
N.E. 99, 249 Mass. 281. 


Mich.—Page v. Huckins, 113 N.W. 
577, 150 Mich. 103. 

Miss.—Alcorn v. Sadler, 5 So. 694, 
66 Miss. 221; Ferris v. Wellborn, 8 
So. 165, 64 Miss. 29. 


Neb.—Graham v. Pantel Realty Co., 
207 N.W. 680, 114 Neb. 397; Keifer 
v. Shambaugh, 157 N.W. 634, 99 Neb. 
109; O’Kieffe v. Chicago, B. & Q. R. 
Co., 148 N.W. 323, 96 Neb. 518; Hage- 
dorn v. Maly, 131 N.W. 589, 89 Neb. 
Sle 


Nev.—Rammelli v. Sorgi, 149 P. 71, 
154 P. 78, 38 Nev. 552. 


N.H.—Franklin v. Durgee, 
On. TAN Ee 1186, O07 Laktener LZ. 

N.J.—Lulevitch v. Roberts, 129 A. 
616, 98 N.J.Eq. 373 [rev 129 A. 420, 
2 N.J.Mise. 812]; Myers v. Allspruce 
Meadow Co., 43 A. 1068, 58 N.J.Ea 
438; Slack v. Lawrence Tp., (Ch.) 
19 A. 663; Dayidson v. Hutchinson, 
(Eh) els Al. 9 77: 


N.Y.—McCormick v. Horan, 81 N.Y. 
86, 37 Am.R. 479; Bennett v. Cupins, 
530 N.Y.S. 550, 182 Misc. 556 [mod 
on other grounds 235 N.Y.S. 774, 227 
App.Div. 640, rev on other grounds 
171 N.E. 698, 253 N.Y. 436]; Jennings 
v. Bohner, 134 N.Y.S. 943. 


Or.—Wright v. Phillips, 272 P. 554, 
127 Or. 420. 


Pa.—Douglas v. Clarke, 13 Pa.Dist. 
&Co. 267; Hansell v. Suburban En- 
terprises Co., 9 Pa.Dist.&Co. 462; 
Swarthmore Borough vy. Ridley Tp., 
24 Pa.Dist. 50. 


S.D.—Boll v. Ostroot, 127 N.W. 577, 
25 S.D.. 613: 


Tex.—Foster v. Kelley, (Civ.App.) 
3 S.W.(2d) 894; Shuttles v. Butcher, 
(Civ.App.) 1 S.W.(2d) 661; Miller v. 
Letzerich, (Civ.App.) 292 S.W. 560; 
Wilkerson v. Garrett, (Civ.App.) 229 
S.W. 666. 
ee ae v. Stephens, 11 P.(2d) 


51 A. 


It has been held no defense that de- 
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However, 


fendant has sold the houses, the drainage from which 
is sought to be enjoined, where defendant maintains 
the drainage and sewage system complained of, and 
did not convey to the purchasers the bed of the 
streets nor the pipes laid therein, through which 
the drainage flowed,®® and where a railroad company 
had paid a certain sum to a landowner in satisfaction 
of damages caused up to that time and in eonsidera- 
tion of a tract which both parties assumed that plain- 
tiff owned and which was to be used to prevent fur- 
ther damage, but without express warranty of title, 
it has been held that the fact that plaintiff did not 


own part of the land conveyed would not prevent 


Wash.—Holloway v. Geck, 158 P. 


989, 92 Wash. 153. 

Wis.—Nicolai v. Wilkins, 80 N.W. 
939, 104 Wis. 580; Wendlandt v. Cav- 
anaugh, 55 N.W. 408, 85 Wis. 256. 

fa] Diverting across third per- 
son’s land to plaintiff’s laxd.—That 
waste water from defendant’s land 
flowed without interruption across 
the land of a third person to reach 
plaintiff’s land did not deprive plain- 
tiff of his right to enjoin defendant 
from flowing such waste water upon 
his lands. Ramelli v. Sorgi, 149 P. 
71, 154 P. 73, 38 Nev. 552. 


[b] Necessity of injury.—(1) Ter- 
races obstructing a drain will not be 
ordered destroyed unless an adjoin- 
ing landowner demanding destruction 
shows injury to property. Chandler 
v. Scogin, 5 La.App. 484. (2) Al- 
though defendant had no right to 
discharge waters of a basin across 
plaintiff's land, it has been held that, 
after the accumulated, water had dis- 
appeared, it did not necessarily fol- 
low that plaintiff was entitled to an 
injunction against the maintenance 
of a ditch. Thompson vy. Andrews, 
165 N.W. 9, 39 S.D. 477. (3) Where, 
in a suit to restrain the maintenance 
of drains for surface waters, it ap- 
peared that the waters were being 
delivered through the drains more 
rapidly than the natural flow, but a 
third person had, by providing an out- 
let, relieved complainant from the in- 
Jurious consequences of such drains, 
it has been held that the court prop- 
erly dismissed the bill. Feuerstein v. 
Richter, 117 N.W. 740, 154 Mich. 312. 


[ce] Preliminary injunction will 
not be awarded except in a clear case 


of right. Montgomery Tp. v. Spring- 
house, ete., Turnpike Road Co., 16 
Montg. Co. (Pa.) 186. 


68. Hicks v. Silliman, 93 Ill. 255; 
Hotz v. Hoyt, 34 Ill.App. 488; Ran- 
dau v. Stultz, 115 N.W. 507, 140 Iowa 
272; Bruggink v. Thomas, 83 N.W. 
1019, 125 Mich. 9; Gregory v. Bush, 
31 N.W. 90, 64 Mich. 37, 8 Am.S.R. 
797; Bolt v. Ostroot, 127 NW. 577, 
25 S.D. 513; Lemley v. Jones, 176 P. 
4,104 Wash. 105. See also Grimes vy. 
Willey, (Iowa) 184 N.W. 574 (hold- 
ing anticipated injury from a ditch, 
obstructing flow ‘of surface waters, 
was not ground for an injunction). 


[a] Resultant injury must be 
clearly shown.—(1) Where public of- 
ficers are about to remove a bridge 
and fill the space covered thereby, and 
there is reasonable doubt whether 
such action will obstruct the natural 
flow of water from complainant’s 
land, an injunction will be denied un- 
til the. question is determined by the 
actual use of the property. Barnard 
v. Nokomis Highway Com’rs, 71 Il. 
App. 187 [aff 50 N.E. 120, 172 Ill. 391]. 
(2) One proprietor cannot enjoin an- 


him from obtaining equitable relief for damage oc- 


other from diverting surface water 
from his own lands to plaintiff's lands 
without clearly showing that injury 
will result therefrom. Gulf, C. & S. 
F. Ry. Co. v. Richardson, 141 P. 1107, 
42 OK]. 457. (3) A landowner has 
been held not entitled to enjoin the 
construction of ditches where the evi- 
dence did not clearly show that the 
water drained will flow upon his land. 
O’Kieffe v. Chicago, B. & Q. R. Co., 148 
N.W. 323, 96 Neb. 518. (4) Where 
there is no proof as to what the re- 
sults to plaintiff’s lower lying land 
will be under existing conditions de- 
termining the flow of surface water 
from defendant’s higher land, a per- 
manent injunction will be denied. 
Jennings v. Bohner, 134 N.Y.S. 943. 


64. Galbreath vy. Hopkins, 113 P. 
174, 159 Cal. 297; Robertson v. Lewie, 
59 A. 409, 77 Conn. 345; Jacobson v. 
Van Boening, 66 N.W. 993, 48 Neb. 
80, 58 Am.S.R. 684, 32 L.R.A. 229; 
Davis v. Londgreen, 8 Neb. 43; Byram 
v. Lawein, 232 N.W. 907, 57 S.D. 403 
[cit Cyc]. 


[a] Equity looks chiefly to nature 
of injury inflicted and the fact of its 
constant repetition or continuation, 
rather than to the magnitude of the 
damage resulting. Davis vy. Lond- 


| green, 8 Neb. 43. 


65. Atlantic Coast Line R. Co. v. 
Woolfolk, 59 So. 633, 178 Ala. 190. 


66. McCabe v. New York Cent, 
ete.,, RCo, 124 NVY.S. 652, 139° Ajom 
Div. 698 [rev 114 N.Y.S. 3038, rearg 
gr 127 N.Y.S. 1130, 142 App. Div. 901) 
aff 128 N.Y.S. 1133, 144 App.Div. 913]. 


67. Bailey v. Chicago, etc., R. Co., 
126 N.W. 268, 25 S.D. 200. 


68. Gibson v. Duncan, 152 P. 856, 
LY Ariz. 3293" Union Paco ReiCoune 
Village of Eddyville, 162 N.W. 486, 
101 Neb. 149. 


[a] Thus (1) in an action by the 
owner of higher premises to enjoin 
an embankment by the owner of low- 
er premises, pooling water on plain- 
tiff’s premises, where it appeared that 
plaintiff was himself at fault, in that 
he allowed manure to accumulate and 
wash onto defendant’s land, it has 
been held that an injunction will not 
be granted. Gibson v. Duncan, 152 P. 
856, 17 Ariz. 329. (2) <A railroad’s 
suit to enjoin a village from divert- 
ing waters along a highway boundary 
to a railroad embankment was prop- 
erly denied where the road had dis- 
regarded its duty, under Rev. St. 
(1913) § 3016, to construct a culvert 
at a highway: crossing, and did not 
prove that injury from. diversion 
would nevertheless have occurred. 
Union Pac. R. Co. y. Village of Hddy- 
ville, 162 N.W. 486, 101 Neb. 149. 


69. Neubauer v. Overlea Realty 
Co., 120 A. 69, 142 Mad. 87. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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curring after such settlement without first returning 
the consideration for the land of which the title had 
failed.7° Where defendant, a tenant in common, for 
the benefit of land owned by him in severalty, dug a 
ditch which cast surface water upon land owned in 
common with plaintiff, plaintiff was entitled to re- 
strain the nuisance, and his purchase of defendant’s 
interest after the ditch had been dug did not bar such 
action." 


Laches.?? Delay in bringing a suit, when less 
than the period of limitations, has been held: not 
‘laches where there was no change in the condition 
of the parties,7* and the fact that a landowner did 
not institute suit to enjoin the discharge of water 
upon his premises until the ditch through which it 
would flow had been practically completed, defend- 
ant having been occupied about a month in its con- 
struction, has been held not such laches as would es- 
top him to seek relief.74 However, where plaintiff, 
with knowledge of all the facts, has delayed in seek- 
ing relhef without a sufficient excuse, and the grant- 
ing of an injunction will cause a greater injury to de- 
fendant than that suffered by plaintiff, it has been 
held that an injunction will be refused.7® 


[§ 325] b. Parties.7* Separate proprietors of 
distinet parcels of land, to whom the injury is com- 
mon, may join in an action for injunctive relief.** 
The board of drainage commissioners of a district 
are not necessary parties to a suit between individ- 
uals, one of whom seeks to compel the other to de- 


70. McCabe v. New York Cent. & 
re, RR. Col 24eNeyeSh652,, 139eApp:. 
Div. 698 -[rev 114 N.Y.S. 303, reh 


increased its 
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priation of the use of the drain had 
liability to 
choked, and to discharge its contents 
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stroy a dam that interferes with his right of drain,*® 
and in such.an action, where others who own land be- 
low the dam sought to be abated do not intervene, 
they are not necessary parties.*® 


[§ 326] c. Pleading.*° Where an injunction is 
sought against the unlawful accumulation or dis- 
charge of surface water, the bill must clearly* state 
the facts on which reliance is placed for relief,®? and 
it must not appear that there is an. adequate remedy 
at law.*®? 


Striking answer. It has been held error for the 
court to strike the answer, or a portion thereof, 
where the effect of such action is to deprive defend- 
ant of his defense.*4 . 


Variance. Under a complaint alleging that de- 
fendant abandoned one drain and constructed an- 
other so as to throw surface water on plaintiff’s land, 
it has been held that plaintiff was not bound to show 
that defendant had actually constructed a ditch to 
lead the water on his land, and evidence showing de- 
fendant’s abandonment of one drain and change of 
the land so as to produce a channel does not con- 
stitute a variance.®® 


[§ 327] d. Evidence. While the abandonment of 
a natural servitude of drainage is not to be pre- 
sumed’® in actions for injunctive relief against the 
unlawful accumulation or discharge of surface water, 
the burden is on complainant to establish his right 
to such relief,8? and the evidence in such cases must 


maintenance of a system of tile 
drains discharging water on plain- 
tiff’s land, portions of the answer 


become 


er 127 N.Y.S. 1130, 142 App.Div. 901, 
and aff 128 N.Y.S. 1133, 144 App.Div. 
913]. 

71. Walshe v. Dwight Mfg. Co., 59 
So. 630, 178 Ala. 310. 

72. Generally see Equity §§ 211- 
252. 

73. Walshe v. Dwight Mfg. Co., 59 
So. 630, 178 Ala. 310. 

74. Boll v. Ostroot, 127 N.W. 577, 
£5 S.D. 513 (it was not the construc- 
tion of the ditch that gave the right 
of action, but the threat to turn the 
water on plaintiff’s premises). 

75. Simon v. Nance, (Tex.Civ. 
App.) 142 S.W. 661. 

76. Generally see Parties 47 C.J. 
pyle 

In equity generally see Equity §§ 
253-356. 

77. Foot v. Bronson, 


4 Lans. (N. 


Yea) 2A Ge 

78. Robertson v. Lebermuth, 61 So. 
388, 132 La.-318. 

79. Robertson v. Lebermuth, 
supra. 


80. Equity pleadings generally see 
Equity §§ 374-669. 


81. Didier v. Merryman, 79 A. 597, 
114 Md. 434. 


[a] Complaint held sufficient.—In 
a suit to restrain defendant’s connec- 
tion with a drain appurtenant to com- 
plainant’s premises, a complaint is 
sufficient where it described the con- 
ditions existing prior to defendant’s 
use of the drain, and showed that the 
capacity of the drain was then over- 
taxed, that repeated stoppages and 
overflows had occurred, producing 
special damage to him by reason of 
the lower grade of his property as 
compared with the adjoining prem- 
ises, and then charged that defend- 
ant’s wrongful and extensive appro- 


on plaintiff’s lot. and that he was thus 
exposed to danger of recurring nui- 
sances. Didier v. Merryman, 79 A. 
597, 114 Md. 434. 


82. See cases infra this note. 


[a] Allegations held sufficient.— 
Seaboard All Florida Ry. Co. v. Un- 
derhill, (Fla.) 141 So. 306; Heisley v. 
Eastman, 201 P. 872, 102 Or. 137: Hol- 
ee v. Geck, 158 P. 989, 92 Wash. 

Bae 


‘ [b] Allegations held insufficient.— 
Northern Alabama R. Co. v. Mitchell, 
88 So. 558, 205 Ala. 448; Liston v. 
Scott, 194 P. 642, 108 Kan. 180. 


[c] Allegations held insufficient to 
entitle plaintiff to benefit of rule as to 
two reasonable ways of doing a thing. 
—In a suit by a drainage district to 
enjoin other similar districts from 
draining into a stream thereby caus- 
ing it to overflow lower lands within 
the complainant district, an allega- 
tion that defendants could avoid the 
disastrous consequences to complain- 
ants by constructing a cut-off into a 
certain river which could be con- 
structed at a cost not prohibitive was 
not sufficient to entitle complainant 
to the benefit of the rule that, where 
there are two reasonable ways of 
doing a thing, one of which would 
damage complainant and the other do 
him no injury, the latter plan should 
be followed. Board of Drainage 
Com’rs of Drainage Dist. No. 10 of 
Bolivar County v. Board of Drainage 
Com’rs of Washington County, 95 So. 
75, 1380 Miss. 764, 28 A.L.R. 1250. 

83. Foster v. Kelley, (Tex.Civ. 
App.) 3 S.W.(2d) 894 (holding peti- 
tion sufficiently showed inadequacy 
of legal remedy and irreparable in- 
jury). 

84. Salinger v. Winthouser, 205 N. 
W. 309, 200 Iowa 755. 

[a] Thus, in a suit to enjoin the 


pleading that such system was con- 
structed under an oral agreement be- 
tween predecessors in the interest of 
both plaintiff and defendants, that 
the “same has been an open and visi- 
ble water course, clear across plain- 
tiff’s said land,’ have been held erro- 
neously stricken, as being sufficient 
pleading that outlets and discharge of 
water complained of were visible and 
apparent and of notice sufficient to 
put the purchaser on inquiry as to the 
extent of an existing easement. Sa- 
linger v. Winthouser, 205 N.W. 309, 
200 Iowa 755. 


85. McCabe v. New York Cent. & 
H. R. R: Co., 124 N-Y.S: 652, 139 App. 
Div. 698 [rev 114 N.Y.S. 303, reh gr 
127 N.Y.S. 1130, 142 App.Div. 901, 
aa aff 128 N.Y.S. 1133, 144 App.Div. 

86. Barrilleaux v. Delaune, 145 So. 
776, 176 La. 377; Foley v. Godchaux, 
19 So. 247, 48 La.Ann. 466. 


87. Ramsey v. Ketcham, 127 N.E. 
204, 73 Ind.App. 200; Downey v. 


‘Phelps, 208 N.W. 499, 201 Iowa 826; 


Schuster v. Miller, 176 N.W. 798, 188 
Iowa 704; Plagge v. Mansing, 103 N. 
W. 152, 126 Iowa 787; Village of Sand 
Lake v. Allen, 151 N.W. 705, 185 Mich. 
1; Thompson vy. Andrews, 165 N.W. 
Cy Ce SIs 2dr 


[a] Thus the lower landowner 
cannot restrain the upper landowner 
from placing tiling in his old ditches 
on the mere theory that the tile would 
carry the water onto plaintiff’s land, 
which would otherwise be evaporated 
and absorbed, and that the tiling, be- 
ing located below the surface, would 
drain a greater area than the ditch 
and carry off the water more rapidly, 
without evidence to support such 
theory and show that the tiling in- 
creased the flow of water from de- 
fendant’s land to that of plaintiff. 
Plagge v. Mensing, 103 N.W. 152, 126 
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be competent, relevant, and material.®8 
ance with the rule in ‘equity cases generally,®° the 
party holding the affirmative of an issue must ordi- 
narily establish his case by a preponderance of the 
it has been held that the 
abandonment of a natural servitude of drainage must 
be established by positive, unmistakable proof.®? 


[§ 328] e. Trial or Hearing. In a suit to require 
the alteration of an embankment obstructing the nat- 
it has been held that 
whether the balance of convenience rule defeated the 


evidence.®® However, 


ural flow of surface water, 


Iowa 737. 


[b] Imnferences cannot be supplied 
by theory.—In a suit to enjoin inter- 
ference with plaintiff's embankment 
on his lower lying land, where there 
was no evidence that tile drains on 
defendant’s land gathered more 'wa- 
ter or cast it differently than before 
they were laid, such inference could 
not be supplied by theory. Pascal v. 
Donahue, 152 N.W. 605, 170 Iowa 315. 


88. See cases infra this note. 


[a] Evidence held admissible.— 
(1) Refusal to permit defendant to 
prove the location of the boundary 
line of the premises receiving rain 
water has been held error, it being 
a complete defense if the water fell 
from the roof to his own premises. 
Dauberman v. Grant, 246 P. 319, 198 
Cal. 586, 48 A.L.R. 1244. (2) Exclud- 
ing evidence on the theory of an 
agreed boundary line was error where 
the record was devoid of evidence of 
an agreement or of uncertainty as to 
the line between the premises receiv- 
ing rain water. Dauberman v. Grant, 
supra. (3) In a suit to restrain de- 
fendant from maintaining a ditch 
which conducted water into a slough 
partly on plaintiff’s land, evidence as 
to the conditions existing in the ditch 
and slough at the time of the trial 
was admissible. Alsager v. Peterson, 
141 N.W. 391, 31 S.D. 452, Ann.Cas. 
1915D-1251: 


89. See Equity § 707141. 


90. Schemmel v. Kramer, 


228 N.W. 561. And see cases infra 
this note. 


[a] Evidence held sufficient: (1) 
In general. Strehlow v. Mothorn, 280 
P, 1021;.100' Cal. App. 692): Girard v. 
Lehigh Stone Co., 117 N.E. 698, 280 
Ill. 479; Morse v. Rhinehart, 192 N. 
W. 142, 195 Iowa 419; Lamb v. Stone, 
160 N.W. 907, 178 Iowa 1268; Blendon 
Tp. v. De Jonge, 
Mich. 575; Village of Sand Lake v. 
Allen, 151 N.W. 705, 185 Mich. 1 (pol- 
lution); McCabe v. New York Cent. 
eg, dol, lees 186, (Clon BLAZE MINE ASE Apa, sale) 
App.Div. 698 [rev 114 N.Y.S. 308, reh 
2 ia Ney on 80) Lee Amp. Dive, 9.05 
and aff 128 N.Y.S. 1133, 144 App.Div. 
913]; Heisley v. Eastman, 201 P. 872, 
102 Or. 137. (2) To warrant injunc- 
tive relief. Kallenberg v. Long, 229 
P. 57, 68 Cal.App. 317; Cox v. Deve- 
rick, 111 N.E. 560, 272 Ill. 46; Boling- 
er v. Murray, 137 So. 761, 18 La.App. 
158; Simonson y. Alden Tp., 231 N.W. 
921, 181 Minn. 200; Warner v. Berg- 
gren, 239 N.W. 473, 122 Neb. 86; Davis 
v. Beem, 214 N.W. 633, 115 Neb. 697; 
Dunbar v. Sweeney, 165 N.Y.S. 667, 
99 Mise. 373; McKiernann v. Grimm, 
165 N.H. 310, 81 Ohio App. 213. (3) 
To sustain findings. Kelliher vy. Fitz- 
gerald, 201 P. 972, 54 Cal.App. 452 (as 
to damages); Beechley v. Harms, 163 
N.E. 387, 332 Ill. 185 (as to raising of 
embankment); Ramsey v. Ketcham, 
127 N.E. 204, 73 Ind.App. 200 (that 
ditch was not a natural watercourse) ; 
Heinse v. Thorborg, 230 N.W. 881, 210 


(Towa) 


148 N.W. 2538, 181- 
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In aceord- 


each case.?3 
a jury, 


eree.?® 


Iowa 4385 (that depression was a 
natural watercourse); Pester  v. 
Smith, (Iowa) 167 N.W. 580; Simon- 
Son ve Alden? Tp: 2315 Ni. (9215 1387 
Minn. 200; Wiltschek v. Werring, 178 
N.W. 169, 146 Minn. 115; Hopkins v. 
Taylor, 151 N.W. 194, 128 Minn. 511 
(as to use of reasonable means to 
avoid unnecessary injury). (4) To 
establish prescriptive right to flow. 
Moody v. Fremd, 197 S.W. 433, 177 Ky. 
5; Covell v. Bright, 122 N-W. 101, 157 
Mich. 419. (5) To show damage not 
trifling. Rae v. Kuhns, 184 N.W. 280, 
44 S.D. 494. 

[b] Evidence held insufficient: (1) 
In general. State of North Dakota v. 
State of Minnesota, 44 S.Ct. 138, 263 
U.S. 365, 68 L.Ed. 842; Schemmel 
v. Kramer, (Iowa) 228 N.W. 561 (di- 
version); Besler y. Greenwood, 212 N. 
W. 120, 202 Iowa 1330 (proximate 
cause of injury); Downey v. Phelps, 
208 N.W. 499, 201 Iowa 826; 
v. Eastman, 201 P. 872, 102 Or. 
Thompson v. Andrews, 165 N.W. 9, 389 
S.D. 477 (proximate cause of injury). 


(2) To warrant injunctive relief. 
Beges v. Newland, 157 P. 11738, 98 
Kan. 347; Daudt v. Steiert, (Mo.) 205 
S.W. 222; Thomas vy. Bunch, (Tex. 


Civ.App.) 41 S.W.(2d) 359 [aff 49 S. 


W.(2d) 421). (3) To support find- 
ings. Dauberman v. Grant, 246 P. 319, 
198 Cal. 586, 48 A.L.R. 1244. (4) 


To show drainage into natural water- 


course. Warner v. Berggren, 239 N. 
W. 473, 122 Neb. 86. 
[c] Corroboration.—A claim of 


right to use a tile drain has been held 
corroborated by bong, unmolested use. 
Besler v. Greenwood, 212 N.W. 120, 
202 Iowa 1330. 

91. Barrilleaux v. Delaune, 145 So. 
776, L76 La. 8773. Foley v. Godchaux, 
19 So. 247, 48 La.Ann. 466. 

92. Seaboard All Florida Ry. Co. 
v. Underhill, (Fla.) 141 So, 306. 

93. Markle v. Grothe, 156 A. 585, 
102 Pa.Super. 90. 


94. Evans v. Diehl, 172 P. 17, 102 


Kan. 728; Hays v. Hoffman, 160 S.E. 
852, 162 S.C. 284. 
[a] Thus (1) findings that plain- 


tiff had a prescriptive right to divert 
water in concentrated form onto de- 
fendant’s land, and also that a con- 
tract existed that plaintiff had a right 
to maintain a ditch on defendant’s 
Jand provided plaintiff would dig the 
ditch through such land to the line of 
another’s property, so that no water 
would be thrown on defendant's prop- 
erty, are contradictory. Hays v. 
Hoffman, 160 S.E. 852, 162 S.C. 284. 
(2) In an action for abatement of 
nuisance, injunction, and damages, 
where the chief injury resulted from 
the water overflowing over the farm- 
ing, land, and washing, cutting, and 
otherwise injuring the same, the find- 
ing that the water did not widen, 
deepen, or change the course of a 
drainway, as alleged by plaintiff, is 
not contrary to a finding that the in- 
ereased flow caused by the nuisance 
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right to an injunction is not determinable on de- 
murrer;°? and as regards the rights of dominant and 
servient owners, the question of what is a natural 
and reasonable use of waters depends on the facts in 
Where certain issues are submitted to 
the findings must not be inconsistent,?* and 
the findings must be sufficient to support the de- 


[§ 329] f. Relief. In accordance with general 
rules,°® the decree should be definite and certain,°* 
conform to the pleadings,®* and be confined to an 


damaged his farm land. Kelliher v. 


Fitzgerald, 2018 P2912) 4a Caleeen ns 
452. 

95. See cases infra this note. 

[a] In suit to abate enlargement 


of dam on_adjoining land, a finding 
that the enlargement injured plain- 
tiff’s land has been held essential to 
support a judgment for plaintiff. 
Thomas v. Bunch, (Tex.Civ.App.) 41 
S.W.(2d) 359 [aff 49 S.W.(2d) 421]. 
[b] Finding as to higher land.— 
A finding that surface waters under 
normal conditions flowed from the 
lands of defendant across the Jands 
of plaintiff is a finding of ultimate 
fact, and is equivalent to a finding 
that defendant’s land is higher than 
plaintiff's land. Kelliher vy. Fitz- 
gerald,»2.01 P. 972, 54 Cal.App. 452. 


oes See Equity §§ 844, 847, 854— 
97. Brown vy. Honeyfield, 116 N.W. 


731, 1389 Iowa 414; Wright v. Phil- 


lipSie27 Zoe. 554, hot Ory 4208 
[a] Becrees held sufficiently cer- 
tain.—(1) In a suit to restrain de- 


fendant from maintaining a dam, a 
decree stating that defendant could 
not prevent water naturally flowing 
in a named channel from flowing on 
the premises, and enjoining him from 
damming the water, has been held 
sufficiently certain when taken with 
pleadings and records referred to. 
Wright v. Phillips, 272 P. 554, 127 Or. 
420. (2) Where an owner of land, 
through which a drainage ditch ran 
for the benefit of others, obstructed 
the ditch, a judgment ordering him to 
remove all obstructions that he had 
placed or caused to be placed in the 
ditch on his premises at any time sub- 
sequent to a designated date, so as to 
leave the ditch in the same condition 
as to depth and width as it was after 
it was cleaned out with his assistance 
prior to-that time, was sufficiently 
definite as against him. Brown v. 
peeves 116 N.W. 731, 139 Iowa 


98. Hammond v. Knight, (Tex.Civ. 
App.) 262 S.W. 183. 


fa] Decree held warranted.—Rela- 
tive to a claim that part of an injunc- 
tion provided.for by the judgment 
was unauthorized by the complaint, it 
has been held that it did not require 
defendant to keep a ditch open, but 
only to remove a levee constructed 
across it, and thereafter not to place 
any obstructions across it, and, as so 
construed, was warranted. Hammond 
bh Knight, (Tex.Civ.App.) 262 S.W. 
183. 


[b] Where no complaint is made 
of a decree, in an action to enjoin the 
obstruction of flow of surface water 
from a higher to a lower adjoining 
estate, giving relief to defendant 
against emptying polluted water on 
the lower estate, not sought by his 
pleadings, it will not be disturbed. 
pepgy V.. .Hremd, 1977) SuWwin, 438 seelend 

Yiewoe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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adjudication of the rights and liabilities of persons 
The injunetion, if granted, 
should be molded to suit the relative rights of the 
parties,! and may take the form of a mandate to 
compel the removal of the cause of the injury” and 
a restoration of the land to its former condition, 
or the construction of suitable outlets.* 


Where injunctive relief has been 
granted restraining the discharge of water on an ad- 


named as_ parties.°® 


Modification.® 
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Contempt. 


and prevent the 


ed.§ 


joining landowner, the decree will not be modified in 
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the absence of a sufficient reason or ground authoriz- 
ing such modifieation.® 

Where a person has failed to comply 
with a judgment ordering him to close up a drain 


flow therefrom going on another’s 


land, it has been held that he was properly punished 
for contempt, such judgment not having been appeal- 
ed from at the time and no stay having been grant- 


VI. ARTIFICIAL WATERCOURSES; PONDS AND RESERVOIRS 


[§ 330] A. Artificial Channels, Ditches, and Ca- | al. An artificial channel, as well as a natural chan- 


nals*®—1. Nature and Ricshts Therein—a. In Gener- 


99. Holloway v. Geck, 158 P. 989, 
92 Wash. 153. 

[a] Thus, where defendants own- 
ing land not immediately adjacent to 
plaintiffs’ land, were enjoined from 
discharging surface waters from a 
marsh onto plaintiffs’ land, plaintiffs 
who failed to.make the adjoining 
owner. a party cannot complain that 
the decree failed to require the ditch 
on his land to be filled up. Holloway 
v. Geck, 158 P. 989, 92> Wash. 153. 


1. Schneider v. Cross, 249 P. 643, 
80 Colo. 26; Pascal v. Donahue, 152 
N.W. 605, 170 Iowa 315; Dunning v. 
Kelly, 22 A. 128, 46 N.J.Eq. 605, 47 


N.J.Eq. 324. And see cases infra 
this note. 
[a] TlIustrations.—(1) Where de- 


fendant constructed a ditch along his 
lot to drain surface water, and the 
water flowing therein caused plain- 
tiff’s lot to cave in, plaintiff was not 
entitled to an injunction absolutely 
restraining the use of any ditch on 
defendant’s lot, but defendant should 
be allowed to protect his lot from the 
surface water by some ditch or other 
drain. Rutkoski v. Zalaski, 96 A. 365, 
90 Conn. 108. (2) An injunction is 
the proper remedy to prevent a land- 
owner from removing an impediment 
to the flow, causing water to flow on 
the land of another, and damages may 
be recovered in the same action. 
Graham v. Pantel Realty Co., 207 N. 
W. 680, 114 Neb. 397. (3) Where the 
court refused to require ditches to 
be filled up, a discharge of surface 
waters from which injured plaintiffs’ 
Jand, but enjoined the discharge of 
any waters therefrom, it has been 
held that plaintiffs could not com- 
plain, especially where the court con- 
ceeded their right to another action 
should subsequent events show re- 
sultant damage. Holloway v. Geck, 
158 P. 989, 92 Wash. 158. (4) In an 
action to enjoin the maintenance of 
a tile drain emptying into one con- 
structed by plaintiff across his own 
land, it appeared that for a valuable 
consideration plaintiff had sold to de- 
fendant the right to connect with 
plaintiff’s drain to discharge the wa- 
ter which naturally went in that di- 
rection, and it was impossible to tell 
hew much increase there was in the 
flow due to defendant’s unauthorized 
extension, but the extension had been 
in for one season, and no damages 
were shown to plaintiff's land, and 
the increase in the flow was nominal 
only, it was held that plaintiff was 
not entitled to an injunction restrain- 
ing the maintenance of the drains al- 
ready constructed, but defendant 
should be restrained from making 
any more extensions, unauthorized by 
the agreement. Randau v. Stultz, 115 
N.W. 507, 140 Iowa 272. (5) MDefend- 


ant, enjoined from interfering with 
ditch carrying drainage water, has 
been held properly required to re- 
frain from interference, though flood 
waters might flow through ditch. 
Strehlow v. Mothorn, 280 P. 1021, 100 
Cal.App. 692. (6) In an action for 
abatement of nuisance, injunction, 
and damages, a judgment, directing 
the defendants to maintain a water- 
way across plaintiff's land, so that it 
would not have dimensions exceeding 
certain specified width, and depth, 
since it makes defendants responsible 
for damage by natural causes or third 
person, is erroneous. Kelliher v. Fitz- 
gerald, 201 P. 972, 54 Cal.App. 452. 

Complete relief generally 
Equity § 845. 

2. Fennema v. Nolin, (Iowa) 212 
N.W. 702; Brown v. Honeyfield, 116 
N.W. 731, 139 Iowa 414; Foot v. Bron- 
son, 4 Tans. (N.Y.) 47. 

[a] Obvstructions resulting from 
natural causes.——A mandatory injunc- 
tion against obstructing a natural 
watercourse should be limited to re- 
quiring the removal of obstructions 
a party placed therein and not those 
accumulating from natural causes. 
Perna v. Nolin, (Iowa) 212 N.W. 


3. Cronin v. Payne, 121 N.W. 290, 
157 Mich. 104. 


[a] Specifying character of ditch 
to be maintained.—Where a natural 
drain has been changed, so that sur- 
face water flows upon the land of a 
neighbor, in a decree restraining de- 
fendants from diverting the water 
upon complainant’s land, and com- 
pelling’ him to restore complainant’s 
land to its former condition, it is 
proper to specify the character of 
ditch to be maintained by defendants 
upon their own property. Cronin v. 
Payne, 121 N.W. 290, 157 Mich. 104. 


4, Johnson v. Ruth, 123 N.W. 326, 
144 Iowa 693; Hutchinson v. Copen- 
haver, 235 S.W. 761, 193 Ky. 301. 


{a] Requiring plaintiff to 
struct culverts.—Where there was a 
passway at the point where water 
naturally flowed from upper onto low- 
er land, the lower proprietor, having 
the burden of preventing obstruction 
of the natural flow of the water at 
such point, could not complain that 
judgment enjoining him from inter- 
fering with the flowage required the 
upper proprietor to go on the lower 
land and construct and maintain a 
culvert at such point. Hutchinson y. 


see 


con- 


Copenhaver, 235 S.W. 761, 193 Ky: 
301. 
{b] Assumed that works required 


are adequate. — Where defendants 
were required by a decree to construct 
a drain adequate to prevent water 
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nel,!° may be a watercourse!? or a waterway.*? 


from being collected and drawn by a 
highway ditch on plaintiff's property, 
it will be assumed that the works re- 
quired would be adequate, and, if they 
were not, the court, by supple- 
mentary decree in the same action, 
could make such further orders as 
were necessary to make them _ so. 
Johnson v. Ruth, 123 N.W. 326, 144 
Iowa 693. 


5. Correction or vacation of de- 
crees generally see Equity §§ 871- 
936. 


& Manning v. Woodlawn Cemetery 
Corporation, 144 N.E. 99, 249 Mass. 
281. 

[a] Thus a cemetery, restrained 


from the discharge of water on ad- 
joining land, has been held not en- 


‘titled to have an injunction modified 


by reason of the passage of Resolves 
(1923) c 39, providing for an investi- 
gation by a commission of certain 
surface drainage in several cities 
nearby, read in connection with St. 
(1923) c¢ 494 § 2, appropriating the 
money therefor, such legislative ac- 
tion being initiated by the cemetery 
before the rescript was sent from the 
reviewing court. Manning vy. Wood- 
lawn Cemetery Corporation, 144 N.E. 
99, 249 Mass. 281. 


7. Generally see Contempt 13 C. 
Slo ale 


8. Vick v. Strehmel, 222 N.W. 307, 

197 Wis. 366. 

9. Cross references: 

Artificial: 

Drainage of collected surface wa- 
ters see supra § 301. 

Watercourses as boundaries 
Boundaries § 71. 

Drainage of swamps, etc., under stat- 
utory authority see Drains 19 C.J. 
p 599 et seq. 

Navigable canals see Canals 9 C.J. 
po LLes8 

Public Sewers and drains generally” 
Eyre tassios Corporations §§ 4000— 

“Canal” see Canals § 1. 

“Drain” see Drains § 1. 


see 


10. Natural watercourses see su- 
pra §§ 3-7. 
11. Smith v. Cameron, 262 P. 946, 


948, 123 Or. 501 [cit Cyc}. 
“Watercourse” ante. 
12. Smith v. Cameron, 262 P, 946 
948, 123 Or. 501 [cit Cyc]. : 
“Waterway” post. 


ta] “An artificial ditch may con- 
stitute a waterway or watercourse.” 
Smith v. Cameron, 262 P. 946, 948, 123 
Or. 501 [cit Cyc]. 
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However, where a natural channel does not come 
within the definition of a “watercourse,” an artificial 
channel substituted for it will not do so.1? Ditches 
or other artificial means used to divert water from 
its natural channel,'* or excavations to convey water 
away from lands from which it will not flow in conse- 
quence of the formation of the surface of the land,'® 
are artificial watercourses. However, from the facet 
that by artificial means the channel of a natural wa- 
tercourse has been changed to some extent, it does 
not follow of necessity that the channel thereby loses 
the attributes of a natural watercourse and assumes 
the status of an artificial watercourse.1® Thus the 
artificial concentration of a natural drain or stream 
into a ditch or flume,'? or its permanent alteration 
by artificial means continued over a long period,'® 
or the artificial construction of a part of a natural 
channel,?® will not change the character of a natural 
stream or flow into the status of an artificial water- 
course. 


Conversion of artificial into natural watercourse. 
By what is said to be the weight of authority’° that 
which was at first an artificial channel will become 
a natural watercourse when for all of the years of 
the prescriptive period it has taken the place, and 
served principally in lieu, or a natural channel.?? 
Likewise, where neighborhood drainage ditches have 
been opened by common consent and used for a se- 


13. Fryer v. Warne, 29 Wis. 511. 
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draining farms was inadequate, and 
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ries of years, they become watercourses as fully as 
if they were not of artificial origin,?? and especially 
after the period of prescription has run.?* 


[§ 331] b. As. Property. The canal, ditch, or 
aqueduct, that is, the physical structure or excava- 
tion itself, as distinguished from the right to en- 
joy or to maintain it,?4-is not an easement,?° nor an 
incorporeal hereditament,?® nor an appurtenance to 
land,?7 but is real estate,?® which, to be lawfully 
transferred, must be sold and conveyed with the 
same formalities as are required in transfers of oth- 
er realty,?® and in which the proprietor has a right 
of property which cannot be taken or damaged for 
public use except on the payment of just compensa- 
tion.2® The water in a ditch, as distinguished from 
the ditch itself, may be personal property?! and as 
such is subject to sale or use as is any other property 
of that character.?2, However, water diverted from 
a natural stream into a ditch to be used for beneficial 
purposes has been held to be a species of real prop- 
erty®? with the right to take it and use it for such 
purposes an appurtenance to the land.** 


[§ 332] c. Rights in Watercourse and Water 
Therein?°—(1) Rights of Owner. The owner of an 
artificial watercourse has ordinarily the right to 
make use of it in any manner conducive to his own 
advantage or pleasure, provided it is not injurious to 
others; 36 and, if several persons have a common in- 


[a] Property right in water right 


What is natural watercourse see 
supra § 3. 

14. Earle v. De Hart, 12 N.J.Eq. 
280, 72 Am.D. 395; Hawley v. Shel- 
don, 24 A. 717, 64 Vt. 491, 33 Am.S.R. 
941. 

15. Earle v. De Hart, 12 N.J.Eq. 
280; Hawley v. Sheldon, 24 A. 717, 
64 Vt. 491. 

Drainage of bogs and sloughs see 
supra § 301 

16. Ark.—Monteith v. Honey, 
S.W. 812, 135 Ark. 407. 

Cal.—San Gabriel Valley Country 
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Club v. Los Angeles County, 188 P. 
554, 182 Cal. 392. 
Tll.— Ribordy v. Murray, 52 N.E. 


Sobewi? Tals 134: 

N.H.—Taggart v. Town of Jaffrey, 
Ton AG lito iD) Ne. 473, Lido eAmmiS. Ev. 
T27. 

Tex.—Santa Rosa Irrigation Co. v. 
Pecos River Irrigation Co., (Civ.App.) 
92 S.W. 1014. 

' Ont.—Diamond v. Reddiex, 36 U.C. 
QB. 391. 

Wo riparian rights in artificial wa- 
tercourse see infra § 333. 

Riparian rights in natural water- 
courses see supra §§ 8-20. 

17. San Gabriel Valley Country 
Club v. Los Angeles County, 188 P. 
554, 182 Cal. 392; Ribordy v. Murray, 
52 N.E. 325, 177 Ill. 1384; Santa Rosa 
Irrigation Co. v. Pecos River Irriga- 
tion Co., (Tex.Civ.App.) 92 S.W. 1014; 
Diamond v. Reddick, 386 U.C.Q.B. 
(Ont.) 391. 


18. Taggart v. Town of Jaffrey, 76 
A, 123, 75 N.H. 473,189 Am.S.R. 729. 


19. Monteith v. Honey, 205 S.W. 
812, 135 Ark. 407; Scranton-Pasca- 
goula Realty Co. v. City of Pascagou- 
Ja, 128 So. 78, 157 Miss. 498. 


[a] No abandonment of water- 
course.—Where a natural stream 


a large drain intersecting the stream 
a number of times was constructed, 
in the absence of evidence to show 
intent to abandon the stream as a 
natural watercourse, such stream 
continues to be a natural watercourse. 
Monteith v. Honey, 205 S.W. 812, 135 
Ark. 407. 


20. Scranton-Pascagoula 
Co. v. City of Pascagoula, 
73, 157 Miss. 498. 


21. Monteith v. Honey, 205 S.W. 
812, 135 Ark. 407; Scranton-Pasca- 
goula Realty Co. v. City of Pasca- 
goula, 128 So. 73, 157 Miss. 498. 


[a] Straightening stream.—Where 
a natural stream draining farm land 
followed a circuitous route, and the 
owners at joint expense constructed 
a ditch intersecting such stream at 
frequent intervals thereby straight- 
ening it, which ditch was used for 
over ten years as a part of the chan- 
nel, it became a natural watercourse. 
Monteith v. Honey, 205 S.W. 812, 135 
Ark. 407. 


Rights in artificial watercourses ac- 
quired je prescription generally see 
infra § 335. 

22. Meir v. Kroft, (lowa) 80 N.W. 
521; Freeman v. Weeks, 7 N.W. 904, 
45 Mich. 335; Lumley v. Village of 
Hamburg, 170 N.Y.S. 462, 181 App. 
Div. 411. 


23. Scranton-Pascagoula Realty 
Co. y. City of Pascagoula, 128 So. 738, 
157 Miss. 498. See also Hellman 
Commercial Trust & Savings Bank v. 
Southern Pac. Co., 214 P. 46, 190 Cal. 
626 (holding that the contention that 
the changed channel of a stream can- 
not take on the character of a natu- 
ral watercourse without an uninter- 


Realty 
128 So. 


‘rupted flow for the full period of pre- 


scription is not good law). 


24, Reed v. Spicer, 27 Cal. 57; 
Northern Ohio Traction & Light Co. 
v. Quaker Oats Co., 152 N.E. 5, 114 
Ohio St. 685 


or usufructuary right is separate and 
distinct from the physical structure. 
Parke v. Boulware, 63 P. 1045, 7 Idaho 
490; Northern Ohio Traction & Light 
Co. v. Quaker Oats Co., 152 N.E. 5, 
114 Ohio St. 685. 


25. Reed v. Spicer, 27 Cal. 57. 

26. Reed v. Spicer, supra. 

27. Quirk v. Falk, 47 Cal. 453; 
Donnell v. Humphreys, 1 Mont. 518. 


28. Burnham vy. Freeman, 19 P. 
761, 11 Colo. 601; Barkley v. Tieleke, 
2 Mont. 59; Northern Ohio Traction 
& Light Co. v. Quaker Oats Co., 152 


N.E. 5, 114 Ohio St. 685. 

[a] Title to mill race is estate in 
land. Northern Ohio ‘Traction & 
Light Co. v. Quaker Oats” Co.,) 152 
N.E. 5, 114 Ohio St. 685. : 

29. Smith v. O’Hara, 43 Cal. 371; 
Burnham vy. Freeman, 19 P. 761, 1 


Colo. 601; Lobdell v. Hall, 3 Nev. 507. 


Transfer of waters and water 
rights generally see infra §§ 551-610. 


30. Trippe v. Overocker, 1 P. 695, 
t *Colowwiat 


31. See Property § 36 text and 
note 17. 


32. Methow Cattle ae v. Williams, 
117 P. 239, 64 Wash. 


33. Northern nits Power Co., 


‘Consolidated-v. Flood, 199 P. 315, 186 


Cal. 301. 


Water as real property generally 
see Property § 21 text and notes 49— 
51; § 24 note 25 [b], [cl], [dJ, [el. 

34. Northern California Power Co., 
Consolidated v. Flood, 199 P. 315, 186 
Cale30mk 

35. Right to: 


Construct and maintain see infra §§ 
336-339. 


Beran and clear out see infra §§ 341, 


36. Bostock v. North Staffordshire 
R. Co., 4 E.&B. 798, 82 B.C.L. 798, 119 
Reprint 295. But see Hill v. Tupper, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ewe: 


§§ 332-335] 


terest in such a watercourse, equity has jurisdiction 
to adjust and settle their relative rights.** The fact 
that owners having the right to use a certain drain 
cease to vse it and connect with another does not 
deprive them of their ownership,’® nor does it take 
from another owner his right to continue his use.*? 


[§ 333] (2) Rights of Adjoining Owners.‘ The 
natural corporeal right to the enjoyment of an unin- 
terrupted flow possessed by riparian owners of land 
on natural waterecourses*! does not exist in the water 
flowing in an artificial watercourse.42 Hence the 
owner of an artificial watercourse is not, in the ab- 
sence of contractual or prescriptive obligations, or- 
dinarily bound to maintain it for the benefit of ad- 
joining owners, but may stop the supply or change 
the course of the discharge to suit his own conven- 
ience and without becoming lable to such persons.** 
Henee, the right of those owners of lands bordering 
on or through which artificial channels pass to the 
use of the water is an incorporeal right** which, in 
order to exist, must be acquired by grant, express or 
implied, or by prescription.4® Where streams or 
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other natural watercourses have been inclosed in ar- 
tificial channels without losing their natural charac- 
ter,*® or where neighborhood drains have, by com- 
mon consent, been used over a series of years as wa- 
tercourses and have acquired the status of natural 
watercourses,** riparian rights do exist. Of course, 
an owner of lands which do not come in contact with 
such watercourse does not have riparian rights there- 
in. 48 

[§ 334] (3) Public Rights. It is only by deed, 
prescription, or condemnation that the general pub- 
le can acquire rights in an artificial ditch or aque- 
duct;*® and, if a person, without right, opens a sluice 
or channel on hig own land and thereby diverts the 
waters of a stream, river, or lake from their natural 
course, without causing an obstruction elsewhere, the 
publie will not thereby become entitled to their use 
over his land.°° In the case of canals, which are arti- 
ficial waterways, some of the incidents of navigable 
waters attach to them,®! and the public may have 
boating®? and fishing®* rights therein.. 


[§ 335] (4) Prescriptive Rights.°4 Prescriptive 


2 H.&C. 121, 159 Reprint 51. 

Right and power to grant and 
transfer see infra § 552. 

Rights of owner of irrigation ditch- 
es see infra § 1044. 

87. Hooker v. McLeod, 41 A. 234, 
70 Vt. 327. 

38. Pearl v. Whitcomb, 118 N.E. 


338, 229 Mass. -181. 
39. Pearl v. Whitcomb, supra. 
490. Prescriptive rights in artifi- 


cial watercourse and water therein 
see infra § 335. 

Rights by contract see infra §§ 591- 
594. 
es See supra § 8. 

Cal.—Green v. Carotta, 13 P. 
686, "72 Cal. 267. 

Ohio.—Detwiler v. Toledo, 13, Ohio 
Cir.Ct. 579, 6- Ohio Cir.Dec. 300 [aff 
49 N.E. 1109, 56 Ohio St. 772]. 

Va.—Kirk v. Hoge, 97 S.B. 116, 123 
Wide om. 

Wis.—Fox River Flour, etc., Co. v. 
Kelley, 35 N.W. 744, 70 Wis. 287; Law- 
son v. Mowry, 9 N. Ww. 280, 52 Wis. 219. 

Eng.—Sampson v. Hoddinott, 1 C. 
B.N.S. 590, 87 B.C.L. 590, 140 Reprint 
242. But see Magor v. Chadwick, 11 
A.&E. 571, 39 E.C.L. 310, 113 Reprint 
532. 

Ont.—Buchanan v. Ingersoll Water- 
works Co., 30 Ont. 456; Malcolm v. 
Hunter, 6 Ont. 102. 

See Philippine Sugar Estates De- 
velopment Co. v. Unson, 53 Philippine 
599 (holding that an adjoining owner 
desiring to install a turbine in a 
canal forming part of the “Friar 
lands” purchased by the government 
cannot do so without the permission 
of the government). 

43. Me.—Dwinel v. 
Me. 554, 48 Am.D. 507. 

N.H.—Watkins v. Peck, 13 N.H. 360, 
49 Am.D. 156. 


N.Y.—Curtiss v. 
Tt 

Eng.—Gaved v. Martyn, 19 C.B.N.S. 
732, 115 H.C.L. 732, 144 Reprint 974; 
Sampson v. Hoddinott, A OeBs INAS: 590, 
87 H.C.L. 590, 140 Reprint 242: Great- 
Berek Vs Hayward, 8 Exch. 292; Wood v. 

Waud, 3 Exch. 748; Arkwright v. 
Gell, 5 M.&W. 203, 151 Reprint 87. 

Ont—Oliver v. Lockie, 26 Ont. 28. 


Right to continuance of immunity 


Barnard, 28 


Ayvrault, 047 iN.¥. 


from drainage of surface waters see 
supra §§ 298, 310. 

44, Kirk v. Hoge, 97 S.B. 116, 123 
Va. 519. 

[a] It is not natural or corporeal 
right, Kirk v. Hoge, 97 S.B. 116, 123 
Va. 519. 


45. Kirk v. Hoge, supra. 


[a] Scope of rule.—‘“‘There are 
some expressions in some of the au- 
thorities to the effect that 
rights may be acquired by landown- 
ers on artificial channels of water 
courses of which they cannot be de- 
prived; but upon close consideration 
of such authorities it will be found 
that the rights which can be so ac- 
quired must be by prescription, or by 
grant express or implied, and can be 
acquired in no other way.” Kirk v. 
Hoge. 97 es rh.) 116, W221. 2s evan 51'9: 
Compare infra notes 46, 47. 


Grants of rights to use waters in 
ditches see infra §§ 552-578. 


Prescriptive right to use waters in 
ditches see infra § 335. 


46. Miss Scranton-Pascagoula 
Realty Co. v. City of Pascagoula, 128 
So. 78, 157 Miss. 498. 

Mo.—Greisinger v. Klinhardt, 9 S. 
W.(2d) 978, 321 Mo. 186; Brill v. Mis- 
souri, K. & T. Ry. Co., 144 S.W. 174, 
161 Mo.App. 472. 

N.H.—Taggart v. Town of Jaffrey, 
fae 123, T5-N. EL, (47.385 139) ‘Am. SaR: 

Tex.—Santa Rosa Irr. Co. v. Pecos 
River irr. Co. (Civ.App.).-92, S.Ww. 
1014. 
oy! ea: .—Diamond v. Reddick, 36 U.C. 

See Bantiots v. Alarcon, 23 Philip- 
pine 631 (holding that the owners of 
lands along a canal which is a branch 
of a larger stream may use the flow- 
ing water, but tuey may not make 
exclusive use of the property to the 
prejudice of others). 


[a] Right to flow.—A_ riparian 
owner has the right to a continued 
natural flow of a stream diverted 
through artificial means. Greisinger 
PS ee 9 S.W.(2d) 978, 321 Mo. 


[b] Permanent alteration of 
stream.—Where the waters from a 
pond have for more than sixty years 
flowed in an artificial channel which 
was prepared for them with the in- 


tention of permanently altering the 
course of the stream, a landowner on 
such channel is entitled to all of the 
riparian rights of an owner on a nat- 
ural watercourse, since such streams 
are to be treated as if they were of 
natural origin. Taggart v. Town of 
Jaffrey, 76 A. 123, 75 N.H. 478, 1389 
irae | 729. See supra § 330 notes 
19 


47. Ribordy v. Murray, 52 N.E. 
825, 177 Ill. 134; Lumley y. Village of 
Prete one 170 N.Y.S. 462, 181 App.Div. 


{a] Riparian owners have same 
rights and duties as those on natural 
streams... Lumley v. Village of Ham- 
burg, 170 N.Y.S. 462, 181 App.Div. 441. 


[b] In Hawaii ancient ditches 
constructed to divert waters of a 
stream and distribute it among sev- 
eral parcels of land are regarded vir- 
tually as natural watercourses, and, 
in case of drought, an owner on one 
ditch may not increase his flow by 
artificial means to the detriment of 
others thereon, but in such times of 
searcity the principle of proportion- 
al diminution will apply to the own- 
ers along one ditch, except in case of 
extreme scarcity whereby the entire 
flow of the ditch would under those 
circumstances be lost by seepage and 
evaporation. Carter v. Territory, 24 
Hawaii 47. - 

Rosen: rights generally see supra 

48. Childs v. Dahlke, 138 N.W. 277, 
151 Wis. 82. 


[a] Limit of application of rule. 
—An owner whose lots abut a street 
which does not extend to a canal 
is not entitled to any rights as a ri- 
parian owner on such canal. Childs 
v. Dahlke, 138 N.W. 277, 151 Wis. 82. 


hanes Simpson vy. Wright, 21 Ill.App. 
50. Dwinel v. Barnard, 28 Me. 554, 
48 Am.D. 507. 


51. See Canals § 36. 
52. See Canals § 36 note 40 [e]. 
53. Grand Union Canal Co. v. Ash- 


by, 6 H.&N. 394, 158 Reprint 162. 


Fishing in navigable waters gen- 
erally see Fish § 17. 


Regulation and operation of canals 
by canal companies see Canals § 36. 


54. Prescriptive right: 
In general see infra §§ 395-408. 
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rights may be acquired to the use of artificial water- 
courses®® when such watercourses are intended to be 
permanent;°® but, when an artificial waterway is 
intended to exist only so long as suits the purposes 
of one making it through his lands, even a riparian 
proprietor can acquire no easement against him.** 
The extent of the prescriptive right acquired in a 
ditch is governed by the extent of the adverse use,°* 
and, of course, if there is no adverse use there is no 
Upper and lower own- 
ers on a stream which has been piped across land for 
less than the prescriptive period have no right to re- 
quire it to be continued in that condition.®° 


prescriptive right acquired.°® 


Water as subject to right.®4 


of a merely temporary nature.®* 


To maintain artificial watercourses 
see infra § 340. 

To use water in artificial watercours- 
es see infra text and notes 61-66. 
55. Bashore v. Mooney, 87 P. 553, 

4.Cal.App. 276; Baldwin v. Fisher, 124 

-N.W. 1094, 110 Minn. 186; Ranney v. 

St, Bouis; ete! R., Co, 119 Siw, 484; 

137 Mo.App. 537; Abell v. Village of 

Woodbridge, 12 Ont.W.N. 146. See 

Schulenberg v. Zimmerman, 90 N.W. 

156, 86 Minn. 70 (recognizing the 

rule, but holding no such right to 

have been acquired by plaintiff). 
[a] Ditch or drain established and 

maintained by prescription is sub- 

ject to the acquisition of prescriptive 

rights. Bashore v. Mooney, 87 P. 

5538, 4 Cal.App. 276. 

Prescriptive right to maintain ar- 

tificial watercourse see infra § 340. 
56. Ranney v. St. Louis, ete, R. 

Co., 119 S.W. 484, 137 Mo.App. 537; 

Abell v. Village of Woodbridge, 12 

Ont.W.N. 146. 


57. Ranney v. St. Louis, ete, R. 
Co., 119 S.W. 484, 1387 Mo.App. 537. 
And see Lake Drummond Canal, etc., 
Co. v. Burnham, 60 S.E. 650, 147 N.C. 
41°125-Am.S.R. 527, 17 E.R.ALN.S. 945 
(holding that, where an upper pro- 
prietor constructs and maintains on 
his own premises for his own conven- 
ience a ditch which invades no right 
of the lower proprietor and is for a 
temporary. purpose which may be 
abandoned at any time, the: lower own- 
er acquires no right to a continuance 
of the ditch resting merely on pre- 
scription). 


58. Scott-Jardine Gold Mining & 
Milling Co., 257 P. 406, 79 Mont. 485. 


[a] Part of ditch.—Adverse occu- 
pancy of part of water ditch would 
not avail easement claimant as to the 
portion not occupied. Scott v. Jar- 
dine Gold Mining & Milling Co., 257 
P. 406, 79 Mont. 485. 


59. Hufford v. Dye, 121 P. 400, 162 
Cal. 147. 
[a] As against cotenant.—The use 


by a tenant in common of an irriga- 
tion ditch to convey waters for use 
on his land which was the use to 
which he was entitled, it therefore 
does not constitute an ouster of the 
cotenant. Hufford v. Dye, 121 P. 400, 
162 Cal. 147. 

60. Kleinberg v. Ratett, 169 N.E. 
289, 252 N.Y. 236. 


Likewise, a right to 
the use and enjoyment of the water flowing through 
an artificial watercourse may, however, be acquired 
by preseription,®? except where the watercourse is 
Waters having a 
natural source, although they are conducted in an 
artificial channel, are subject to preseription,®* but 
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subject.®° 


water.®§ 


Thus 


owner.®® 


61. Nature of prescriptive right 
acquired in water in artificial water- 
course see infra § 407. 


62. Cole v. Bradbury, 29 A. 1097, 
86 Me. 380; Dority v. Dunning, 6 A. 
6, 78 Me. 381; Murchie v. Gates, 4 A. 
698, 78 Me. 300; Stimson vy. Brookline, 
83 N.H. 893, 197 Mass. 568, 125 Am.S. 
R. 382, 16 L.R.A.N.S. 280, 14 Ann.Cas. 
907; Shepardson v. Perkins, 58 N.H. 
354; Watkins v. Peck, 13 N.H. 360, 
40 Am.D. 156; Simpson v. Godman- 
chester, [1897] A.C. 696; Rameshur 
Pershad Narain Singh vy. Koonj Be- 
hari Pattuk, 4 App.Cas. 121; Kensit 
v. Great Eastern R. Co., 27 Ch.D. 122; 
Ennor v. Barwell, 2 Giffard 410, 66 
Reprint. wl 7 swath 7). JirNese. ee sale 
Powell) vio Butler), InR.. 5. C3309: 
Sutcliffe v. Booth, 9 Jur.N.S. 1037. 


63. Ivimey v. Stocker, L.R. 1 Ch. 
396; Blackburne v. Somers, L.R. 5 Ir. 
1; Gaved v. Martyn, 19 CB.N\S. 732, 
115 E.C.L. 732, 144 Reprint 974; Raw- 
stron v. Taylor, 11 Exch. 369; Wood 
v. Waud, 3 Exch. 748; Arkwright v. 
Gell, 5 M.&W. 208, 151 Reprint 87; 
Sutcliffe v. Booth, 9 Jur.N.S. 1037. 


64. Gaved v. Martyn, 19 C.B.N.S. 
732, 115 E.C.L. 732, 144 Reprint 974. 


65. Gaved v. Martyn, 19 C.B.N.S. 
732, 115 H.C.L. 732, 144 Reprint 974; 
Arkwright vy. Gell, 5 M.&W. 203, 151 
Reprint 87. 


[a] This is because the necessary 
element of a permanent existence is 
not made out by reason of the fact 
that the persons whose acts artificial- 
ly cause the water to flow may cease 
to produce them, there being no pre- 
scriptive right to have them continue 
to be produced and to flow. Gaved v. 
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732, 144 Reprint 974. 
66. Strong v. Baldwin, 70 P. 288, 


137 Cal. 432; Jensen v. Hunter, (Cal.) 
Aalst. 

67. Construction and maintenance 
of irrigation ditches see infra §§ 1040-— 
1045. c 

Construction, maintenance, and re- 
pair of public sewers see ‘Municipal 
Corporations § 4002. 

68. Cal.—San Gabriel Valley Coun- 
try Club v. Los Angeles County, 188 
P. 554, 182 Cal. 392; La Fetra v. Rich- 
ardson, 186 P. 396, 44 Cal.App. 302. 

Colo.—Greer v. Heiser, 26 P. 770, 
16 Colo. 306. 

Tll—-Daum v. Cooper, 70 N.E. 339, 
208 Ill. 391; Atherton v. Hast Side 


[§ 336] 2. Construction 
Right To Construct and Maintain Artificial Water- 
courses®7—(1) On Own Property. At owner of 
land may construct ditches or other artificial water- 
courses thereon®® provided, in the absence of any 
contractual or prescriptive right to do so, they do not 
impose a burden on the property of an adjoining 


[§§ 335-336 


those waters having an artificial source are not so 
A prescriptive right to use waters in ap 
artificial watercourse cannot be claimed by one who, 
during the period of prescription, recognized a su- 
perior right as existing in another by paying or of- 
fering to pay compensation for his own use of the 


and Maintenance—a. 


an owner may make an artificial 


channel on his own land and turn the waters of a 
natural stream into it, provided he restores the 
stream to its natural channel before it leaves his 
premises;7° in doing so, however, he must see that 
the artificial channel is constructed and maintained 


Levee & Sanitary Dist., 211 Il1.App. 
5b, 


Ind.—Cleveland, C., C. & St. L. Ry. 
Co. v. Griswold, 97 N.H. 1030, 51 Ind. 
App. 497, 

Me.-—Dwinel v. 
554, 48 Am.D. 507. 


N.Y,—Pierce v. Kinney, 59 Barb. 


Barnard, 28 Me. 


56 
Or.—Hansen v. Crouch, 193 P. 454, 
98 Or. 141; Rehfuss v. Weeks, 182 P. 
13:17," 93 "Ors. 25% 
Wash.—Miller vy. Eastern Ry. & 
Lumber Co., 146 P. 171, 84 Wash. 31. 


Wis.—Neumeister v. Goddard, 103 
N.W. 241, 125 Wis. 82. 


[a] One who owns interest in 
mineral deposits in land owned in fee 
by another has not the right to'main- 
tain an aqueduct through the land for 
purposes not connected with mining. 
Pioneer Min., ete., Co. v. Shamblin, 
37 So. 391, 140 Ala. 486. 


69. Atherton v..East Side Levee 
& Sanitary Dist.,' 2112 TllApp. 555 
Cleveland,Gy,) CGC. &aSt 1. Rye Coma, 
Griswold, 97 N.E. 1030, 51 Ind.App. 
497. See also infra notes 71, 72. 


70. Colo.—Greer y. Heiser, 26 P. 
770, 16 Colo. 306. 


ItHl.—Daum vy. Cooper, 70 N.E. 339, 


208 Ill. 391; Atherton v. Hast Side 
Eevee & Sanitary Dist., 211 I1l.App. 
oO. 


Me.—Dwinel v. Barnard, 28 Me. 554, 
48 Am.D. 507. 


Mo.—Cavitt v. Fowler, (App.) 285 
S.W. 175. : } 


N.Y.—Pierce v. Kinney, 


59 Barb. 
56. 
Or.—Hansen v. Crouch, 193 P. 454, 


98 Or. 141; Rehfuss v. Weeks, 182 P. 
L375, .99 (Ore be 
Wash.—Miller v. Eastern Ry. & 


Lumber Co., 146 P. 171, 84 Wash. 31. 


Wis.—Neumeister v. Goddard, 103 
N.W. 241, 125 Wis. 82. 


[a] Confining spreading waters.— 
Where no public or private right in- 
tervenes, to change a channel or con- 
fine spreading waters in a fixed chan- 
nel is a right incident to the owner- 
ship of land. Miller v. Hastern Ry. 
o Lumber Co., 146 P. 171, 84 Wash. 


Diversion of natural watercourses 
generally see supra §§ 162-221. 

Evection of levees, dikes, and em- 
bankments see supra §§ 26, 27. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 336-338] 


of a capacity to accommodate the waters handled by 
the natural watercourse,‘! and he must see that he 
does not discharge any water into it that would not 
naturally have entered it,** although the fact that by 
reason of his improvements the volume and velocity 
of the water discharged into the natural channel are 
increased will not render him liable.7® However, an 
owner, without a prescriptive or contractual right to 
do so, may not divert the waters of a stream™* or of 
springs or wells,’® into an artificial channel and dis- 
charge them*® or back them up‘? upon the lands of 
another. But, where one acquires the right by pre- 
seription to discharge storm waters flowing in a ra- 
vine through his land upon the land of another, he 
may construct a concrete flume upon his own land, 
following the same course as the ravine,’* so long as 
he does not impose an additional burden on the servi- 
ent lands.*® 


Emptying ditches into stream. A riparian owner 
on a natural stream may use it as an outlet for any 
ditches which he may construet upon his land,*°® so 
long as the increased flow of water occasioned there- 
by does not unreasonably overtax its capacity.*+ 


Emptying ditch into ditch of another. An owner 
may, upon his own land, construct and connect a 
ditch, diverting a watercourse, with another ditch 


71. Atherton v. Hast Side Levee & 
Sanitary Dist., 211 Ill.App. 55; Swi- 
gert v. Chicago, B. & Q. R. Co., 2031 Cal. 392, 9 A.L.R. 1200. 
Tll.App. 98; Atchison, etc., R. Co. v. [b] 


Jones, 110 Ill.App. 626; Walley v.| stream.—tit 
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San Gabriel Valley Country Club v. 
Los Angeles County, 188 P. 554, 182 


Increasing natural capacity of 
is wholly 
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which an adjoining owner had agreed to maintain 
where the construction thereof would not turn more 
water into the latter than had previously been car- 
ried thereby.®? 


Utilization of natural configuration of land. The 
owner of land upon which a dry ditch, ravine, gulch, 
slough, or natural depression is located may adopt it 
as a part of his ditch and have his right thereto pro- 
tected as though his ditch was all artificial.8? 

[§ 337] (2) Over Lands of Another—(a) In Gen- 
eral. The right or privilege of constructing and 
maintaining aqueduets, ditches, canals, or other ar- 
tificial watercourses over the lands of another may be 
acquired by grant or reservation in a deed or other 
conveyance,** by contract,®® by license,*® or by pre- 
seription®’’ or appropriation’’ where there is a com- 
plance with statutes providing therefor; but, except 
under such circumstances, one landowner cannot con- 
struct a ditch or canal on the land of another.®® 


[§ 338] (b) Deviation from Plan of Construction. 
One who has acquired by grant, license, or other- 
wise, the right to construct a ditch or canal across 
the land of another may change the course of such 
ditch or canal from the line originally surveyed with- 
out incurring any liability, if the diversion works no 
actual injury to the owner of the land;°° but, when 


Sanitary Dist., 211 Ill.App. 55; Brous 
v. Wabash R. Co., 142 N.W. 416, 160 
Iowa 701. 

Dams generally see infra §§ 364- 
impracticable ; 


Wiley, 104 N.E. 318, 56 Ind.App. 171; 
Garrett v. Beers, 155 P. 2, 97 Kan. 
205, acR.AL1916E) 1289. 

[a] Accommodation of all lawful 
water.—The new channel must be 
able to receive all waters that may 
lawfully come to, or be turned into, 
the natural channel. Swigert v. Chi- 
cago, B. & Q. R. Co., 203 Ill.App. 98; 
Atchison & S. F. R. Co. v. Jones, 110 
Ill.App. 626. 

{[b] High water.—Where a land- 
owner changes the course of a 
stream, he must use due care to pro- 
vide a new channel sufficient to carry 
off high water reasonably to be antic- 
ipated and which the old channel was 
capable of carrying away. Garrett v. 
Beers, 155 P. 2, 97. Kan. 255, L.R.A. 
1916F 1289. 


Liability for injuries from extraor- 
dinary floods see infra § 347. 

72. San Gabriel Valley Country 
Club v. Los Angeles County, 188 P. 
554, 182 Cal. 392; Rehfuss v. Weeks, 
R82 PA TsWeos.Or 2p. 


[a] When small natural stream is 
straightened and deepened so as to 
confine the waters thereof within a 
smaller compass, thereby increasing 
the tillable land, in such a manner 
as not to increase the amount of wa- 
ter, or change the place of discharge 
on a neighbor’s land, no cause of ac- 
tion arises. Rehfuss v. Weeks, 182 P. 
Wan, 93 Or. 25: 


73. San Gabriel 
Club v. Los Angeles County, 
554, 182 Cal. 392. 


[a] Rule stated.—Provided it does 
not discharge into the watercourse 
any water which would not naturally 
have entered it, a county may, as 
against a lower riparian owner, con- 
struct a concrete drain in the general 
direction of a watercourse and emp- 
tying into it, merely providing a bet- 
ter channel, even though by reason of 
the use of such drain the volume and 
velocity of the water are increased. 


Valley Country 
188 P. 


to attempt to establish a limitation 
to the effect that one artificially in- 
closing a watercourse on his own 
property and discharging it into the 
same by an unimproved watercourse 
on the land below must not overtax 
the capacity of the latter stream; 
its application would be so difficult 
as to destroy its value; would it be 
measured by high or low-water mark; 
how far down would the limitation 
extend; how would the damages be 
apnortioned? Thus such a limitation, 
although having considerable casual 
dicta to support it, should not be ap- 
plied. San Gabriel Valley Country 
Club v. Los Angeles County, 188 P. 
554, 182 Cal. 392, 9 A.L.R. 1200. 

74 ll.—Atherton vy. Past Side 
Levee & Sanitary Dist., 211 Il.App. 


55. 


Iowa.—Brous v. Wabash R. Co., 142 
N.W. 416, 160 Iowa 701. 


Mo.—Geisert v. Chicago, R. I. & P. 
Ry. Co., 42.S.W.(2d) 954, 226 Mo.App. 
121; Cavitt v. Fowler, (App.) 285 S. 
W. 175; Reaugh v. Atchison, T. & S. 
EE. Ry. Co., (App.) 218 S.W. 947. 


N.Y.—Grein v. Yohon, 170 N.Y.S. 
178, 103 Misc. 378 [aff 176 N.Y.S. 901, 
and cit Cyc]. 


Tex.—St. Louis Southwestern Ry. 


Co. of Texas v. Clayton, 118 S.W. 248, 
54 Tex.Civ.App. 512. 


75. Hunter v. Cleveland, C., C. & 
St. L. Ry. Co., 176 N.E. 710, 93. Ind. 
App. 140. 


76. Hunter v. Cleveland, C., C. & 
St. L. Ry. Co., supra; Geisert v. Chi- 
cago, R. I. & PP. Ry. Co, 42 S.W..(2d) 
954, 226 Mo.App. 121; Cavitt v. Fow- 
ler, (Mo.App.) 285 S.W. 175; Reaugh 
v. Atchison, T. & S. EB. Ry. Co.; (Mo. 
App.) 218 S.W. 947; Grein v. Yohon, 
170 N.Y.S. 178, 103 Misc. 378 [aff 176 
N.Y.S. 901, and cit Cyc]; St. Louis 
Southwestern Ry. Co. of Texas v. 
Sey 118 S.W. 248, 54 Tex.Civ.App. 


77. Atherton y. East Side Levee & 


Obstruction of natural watercours- 
es see supra §§ 21-33. 

78. La Fetra v. Richardson, 186 P. 
396, 44 Cal.App. 302. 

79. La Fetra v. Richardson, supra. 

[a] Particular method used by the 
owner of the dominant lands is’ no 
concern of the servient owner so long 
as it in no way imposes an addition- 
al burden on him. La Fetra v. Rich- 
ardson, 186 P. 396, 44 Cal.App. 302. 

80. Walley v. Wiley, 104 N:E. 318, 
56 Ind.App. 171. 

81. Walley v. Wiley, supra. 

fa] Jury question.—Whether the 
capacity'of a stream is overtaxed un- 
der such circumstances is a question 
for the jury. Walley v. Wiley, 104 N. 
HE. 318, 56 Ind.App. 171. 

82. Daum vy. Cooper, 70 N.E. 339, 
208 Ill. 391. 

83. Hoffman v. Stone, 7 Cal. 46; 
packs v. Boulware, 63 P. 1045, 7 Idaho 

Adoption of dry ravine, gulch, etc., 
as method of conducting appropriat- 
ed water see infra § 425. 


84. See infra §§ 552-578. 

85. See infra §§ 591-594, 

86. See infra §§ 586-590. 

87. See infra § 340. 

88. See infra §§ 491-498. 

89. Klopp v. Chicago, ete., R. Co., 


119 N.W. 377, 142 Iowa 483; Olson v. 
St. Paul, ete., R. Co., 38 NW. 490, 38 
Minn. 479. 


fa] Landowner cannot enter abut- 
ting railway right of way to dig a 
ditch or channel for water discharged 
upon his land through the construc- 
tion of an embankment on the right 
of way. Klopp v. Chicago, etc. R. 
Co., 119 N.W. 377, 142 Iowa 488. 


90. Conger v. Weaver, 6 Cal. 548, 
65 Am.D. 528; Rockland Water Co. v. 
Tillson, 75 Me. 170; Jaqui v. Johnson, 
26 N.J.Eq. 321 [aff 27 N.J.Eq. 552]. 
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the work is constructed, a new ditch or channel, not 
necessarily connected with it or forming a part of it, 
cannot be justified as a mere change of course, but 
may in a proper case be enjoined.*? 


[§ 339] (c) Joint Construction of Ditches or 
Drains.°2 Adjoining landowners may lawfully join 
in the construction and maintenance of a ditch or 
drain,®® even though the ditch is wholly on the lands 
of one of them.®* The changing of the course of a 
drainage ditch, dug at the joint expense of the own- 
ers of the land affected thereby, will not extinguish 
an easement over the land of one of them, unless it 
appears that the quantity of water thrown on the 
servient estate will be unduly increased to its dam- 
age.®° 

[§ 340] b. Prescriptive Right To Maintain Arti- 
ficial Watercourse.°® The right to maintain a ditch 
or other artificial watercourse over the lands of an- 
other may be acquired by prescription, founded on 
open and hostile possession and use continued for 


WATERS 


[§§ 338-340 


the requisite length of time;®? the use, in such a 
case, must have been hostile under a claim of right,°s 
with the knowledge of the owner of the land,®® and 
it must have been actual,t. open and notorious,” ex- 
clusive,* and, while it is necessary that it have been 
continuous,* it need not have been constant ;° where 
any of these elements are absent, there is no pre- 
scriptive right to maintain an artificial watercourse.® 
Thus, although no prescriptive right will ripen on the 
maintenance of an artificial conduit of water under 
a parol license revocable at pleasure,’ such right may 
be acquired where the license is irrevocable and is 
merely a substitute for a conveyance.* The artifi- 
cial watercourse must have been maintained over a 
practically uniform route,® and one who has main- 
tained a ditch for the full prescriptive period has no 
right to maintain it in a new location,*® or to use an 
extension of it dug within that period.tt The owner 
of land is under no legal duty to exercise reasonable 
diligence to discover a concealed drain or sewer un- 


der his land, which waterway had not developed into 


ee a 


Changing course of stream on own 
land see supra § 336 text and notes 


91. Hulme v. 
116. 

cs2. Establishment of drains by 
agreement of landowners generally 
see Drains § 49. 

93. Brown v. Honeyfield, 116 N.W. 
731, 189 Iowa 414; Arthur v. Glover, 
118 N.W. 111, 82 Neb. 528. 

fa] Action of county and townshi 
officers in throwing an additiona 
quantity of water into a drainage 
ditch constructed at the joint expense 
of the owners of the land affected 
thereby does not affect the rights of 
such owners to have the ditch main- 
tained, they not being responsible for 
the action of the officers. Brown v. 
ee 116 N.W. 731, 139 Iowa 


Statutory authorization for con- 
struction and maintenance of drains 
by adjoining landowners see Drains § 
49 text and note 96. 


94. Brown v. Honeyfield, 116 N.W. 
731, 139 Iowa 414; Arthur v. Glover, 
118 N.W. 111, 82 Neb. 528. 


Estoppel to close drain constructed 
by mutual consent see Drains § 49. 


95. Brown v. Honeyfield, 116 N.W. 
731, 139 Iowa 414. 

Deviation from plan of construc- 
tion see supra § 338. 

96. Artificial watercourses and 
waters therein as subjects of pre- 
scriptiow see supra § 335. 


Prescriptive rights to waters gen- 
erally see infra §§ 395-408. 


97. U.S.—Hines v. Woodson, 
F. 966. 

Cal.—Gartlan v. C. A. Hooper & Co., 
MO ee dab ie iCal. 4149" Logan ye 
Guichard, 114 BP. 989, 159.-Cal. 5925 
Abbott v. Pond, 76 P. 60, 142 Cal. 393; 
Frederick v. Dickey, 27 P. 742, 91 Cal. 
358; Campbell v. West & Mathis, 44 
Cal. 646; Bashore v. Mooney, 87 P. 
553, 4 Cal.App. 276. 


Ind.—Pyott v. State, 
170 Ind. 737. 


Mass.—Cotton v. Pocasset Mfg. Co., 
13 Metc. 429. 


Mo.—Vaughan vy. Rupple, 
App. 583. 


N.H.—Oleott v. Thompson, 59 N.H. 
154, 47 Am.R. 184. 


N.J.—Springer v. Lawrence, 21 A. 


Shreve, 4 N.J.Eq. 


280 


83 N.E. 737, 


69 Mo. 


41, 47 N.J.Eq. 461. 


Or.—McDougal v. Lame, 64 P._ 864, 
89 Or, 212: 


Tex.—Cape v. Thompson, 
368, 21 Tex.Civ.App. 681. 


Utah.—Yeager v. Woodruff, 53 P. 
1045, 17 Utah 361. 


Wash.—Philips v. Coumbe, 156 P. 
535, 90 Wash. 543; Brand v. Lien- 
kaemper, 130 P. 1147, 72 Wash. 547. 


Wyo.—Gustin v. Harting, 121 P. 
522, 20 Wyo. 1, Ann.Cas.1914C 911. 


Ont.—Abell v. Woodbridge, 12 Ont. 
W.N. 146. : 


[a] Color of title unnecessary.— 
The actual, open, notorious, and ex- 
clusive use of a flume on the land of 
another for the period of ten years 
may ripen into an adverse right, al- 
though there was no color of title. 
Gustin v. Harting, 121 P. 522, 20 Wyo. 
1, Ann.Cas.1914C 911. 


98. Hines v. Woodson, 280 F. 966; 
Van Rossum v. Grand Rapids Brew- 
ing Co., 89 N.W. 370, 129 Mich. 530; 
Yeager v. Woodruff, 53, P.1045, 17 
Utah 361; Philips v. Coumbe, 156 P. 
535, 90 Wash. 543; Brand v. Lien- 
kaemper, 130 P. 1147, 72 Wash. 547. 


{al No acknowledgment of right. 
—Defendant by agreeing at plaintiff's 
request that he and his wife surren- 
der all their rights as riparian own- 
ers in a creek except those exercised 
by a certain ditch to get his wife, in 
whose name the property stood, to 
waive such rights, did not amount to 
an acknowledgment of  plaintiff’s 
right to prevent the diversion of wa- 
ter through such ditch so as to pre- 
vent defendant from claiming a pre- 
scriptive right to maintain the ditch. 
Logan v. Guichard, 114 P. 989, 159 
Cal. 592. 


99. Exley v. Gallavin, 115 A. 482, 
96 Conn. 676; Brand v. Lienkaemper, 
130 P. 1147, 72 Wash. 547. 


1. Hines v. Woodson, 280 F. 966; 
Yeager v. Woodruff, 53 P. 1045, 17 
Utah 361. 

2. Hines v. Woodson, 280 F. 966; 
Yeager v. Woodruff, 53 P. 1045, 17 
Utah 361. 


3. Hines v. Woodson, 280 F. 966. 


[a] “Exclusive” in this sense 
means continuous use, that is, unin- 
terrupted use. Hays v. De Atley, 212 
P. 296, 65 Mont. 558. 


[b] Entire possession not neces- 


53 S.W. 


sary.—It is not required, in the case 
of ditches, that one claiming a pre- 
scriptive right have entire posses- 
sion; as long as his possession is 
hostile it need not amount to an ous- 
ter or exclusion of the owner. Al- 
though, of course, he must be occupy- 
ing so much of the land as is sought 
to be taken for the ditch. Abbott v. 
Pond, 76 P. 60, 142 Cal. 393; Bashore 
v. Mooney, 87 P. 553, 4 Cal.App. 276. 


4 Hines v. Woodson, 280 F. 966; 
Glantz v. Gabel, 212 P. 858, 66 Mont. 
134; Yeager v. Woodruff, 53 P. 1045, 
17 Utah 361; Philips v. Coumbe, 156 
P. 535, 90 Wash. 5483; Brand vy. Lien- 
kaemper, 130 P. 1147, 72 Wash. 547. 


_ & Glantz v. Gabel, 212 P. 858, 66 
Mont. 134. : 


[a] Sufficiency of the continuity 
must depend largely on the nature of 
the use. Brand v. Lienkaemper, 130 
P. 1147, 72 Wash. 547. 


[b] Use when needed.—Where an 
easement in a drainage ditch is claim- 
ed by prescription, the use of the 
ditch at the times when the owner 
of the dominant tenement needs it is 
regarded as a continuous use. Brand 
Rae nen 130 P. 1147, 72 Wash. 


6. Van Rossum v. Grand Rapids 
Brewing Co., 89 N.W. 370, 129 Mich. 
530; Canada Southern R. W. Co. v. 


ee of Niagara Falls, 22 Ont.W.N. 


7. Yeager v. Woodruff, 53 P. 1045, 
17 Utah 361; Gustin v. Harting, 121 
P. 522, 20 Wyo. 1, Ann.Cas.1914C 911. 


8. Gustin v. Harting, supra. 


[a] Reason for rule.—If parol 
consent was given to use the land as 
if legally conveyed, the use would 
then be as of right, which, if contin- 
ued for the prescriptive period, might 
develop into a _ prescriptive right. 
Gustin v. Harting, 121 P. 522, 20 Wyo. 
1, Ann.Cas.1914C 911. 


9. Dunn v. Thomas, 96 N.W. 142, 
69 Neb. 683; Brand v. Lienkaemper, 
130 P. 1147, 72 Wash. 547. 


[a] Material change of location. 
—The artificial watercourse must 
have been maintained over the servi- 
ent lands without 
change in location for the full pre- 
seriptive period. Dunn vy. Thomas, 
96 N.W. 142, 69 Neb. 683. 


10. Dunn v. Thomas, supra, 
11. Dunn v. Thomas, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


any material 


§§ 340-341] 


an easement when he took possession.*2 


Exercise of prescriptive right. 


right to maintain an artificial channel, and its nec- 
- essary works, across the lands of another gives no 
right to exercise the easement in an unnecessary or 
unreasonable manner,'® and the rights of the owner 
of the servient lands as well as those of the owner 
of the easement must be considered in this regard.!4 
The forms and materials of the artificial channel and 
works are to be judged by the reasonable necessities 
The acquisition of the prescriptive 
right to maintain an artificial channel under a rail- 
road bridge antedating the channel gives no right to 


of the ease.1® 


require the bridge to be altered.'® 


[§ 341] c. Upkeep and Repairs.17—(1) In Gen- 
One who constructs an artificial drain to carry 
off the surface water from his own premises!’ or to 
lower the level of a lake1® must maintain it and its 
incidental works in a state of efficiency. If one ex- 
ercises reasonable care and diligence in making re- 
pairs, he will not be responsible for accidental dam- 


eral. 


12. Exley v. Gallavin, 115 A. 482, 
96 Conn. 676. 

[a] Such easement by user must 
be openly established so as to give 
the owner of the land under which it 
lies knowledge and full opportunity 
to vindicate his rights. Exley v. Gal- 
lavin, 115 A. 482, 96 Conn. 676. 

13. Olcott v. Thompson, 59 N.H. 
154, 47 Am.R. 184. 


14 Olcott v. Thompson, supra. 


[a] Form of cover of a reservoir 
used in the enjoyment of an acque- 
duct easement gained by prescription 
is not fixed by the prescription, and 
it may be reasonably changed by the 
landowner in the improvement or 
beautification of his grounds, provid- 
ed no injury is done to the aqueduct 
proprietor. Olcott v. Thompson, 59 
N.H. 154, 47 Am.R. 3 


15. Olcott v. Thompson, supra. 
16. Hines v. Woodson, 280 F. 966. 
17. Cross references: 


Maintenance and repair under grant 
see infra § 570. 

Repair of public sewers see Munici- 
pal Corporations § 4002. 


Right to: 


Change course of ditch from sur- 
veyed route see supra § 338. 


Keep clean and ier. a obstruc- 
tions see infra § 3 


18. Larkin v. Asc Nies 44 Tll.App. 
649; St. Louis, etc., R. Co. v. Claunch, 
41 Ill.App. 592; Martin v. Benoist, 
20 Mo.App. 262; Mitchell v. New 
York, etc., R. Co., 36 Hun (N.Y.) 177; 
Schwab v. Cleveland, 28 Hun (N.Y.) 
458; Galveston, etc., R. Co. v. Riggs, 
109 S.W. 864, 101 Tex. 522. 


Drainage of surface waters gen- 
erally see supra §§ 298-305. 


19. Christensen v. Omaha Ice & 
Cold Storage Co., 138 N.W. 141, 92 
Neb. 245, 41 L.R.A.N.S. 1221. 


[a] Reconstruction of backflow 
dam.—It is the duty of one who con- 
trols a ditch maintained to lower the 
waters of a lake or pond to a naviga- 
ble river to maintain a dam at the 
outlet of the ditch, erected for the 
purpose of keeping the river water 
from backing into the lake, in such 
repair as to prevent the flood waters 
of the river from overflowing the 
lands of other persons. Christensen 
v. Omaha Ice & Cold Storage Co., 138 
ae 141, 92 Neb. 245, 41 L.R.A.N.S. 
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of his rights.?8 


Determination by estate benefited. 
eral rule?* that, in the absence of contractual stipu- 
lations or prescriptive rights to the contrary,”* there 
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1 


ages to another.?° 


Right of entry on servient lands.?! 
maintain a ditch, canal, or aqueduct across the lands 
of another necessarily implies the right to go upon 
such lands for the purpose of cleaning out the water- 
way and making other proper repairs;** but one do- 
ing such work must take care to do no unnecessary 
damage and must not burden the servient estate be- 
yond what is indispensable to the proper enjoyment 


The right to 


It is the gen- 


is no legal obligation on the owner of the servient es- 


hen generally see infra §§ 364— 
20. Boynton v. Rees, 9 Pick. 
(Mass.) 528; .Kerr v. Joslin, 20 N.Y. 
S? 929, 
21. Right to construct artificial 
watercourse on land of another see 
supra §§ 337-339. 


22. Cal.—Joseph v. Ager, 41 P. 
422, 108 Cal. 517. 
Ill.— Wessels v. Colebank, 51 N.E. 


639, 174 Ill. 618. 
Ind.—Pyott v. State, 
170 Ind.App. 737 
La.—Charles M. Gillis & Co. v. Nel- 
son & Donalson, 16 La.Ann. 275. 


Me.—Ballard v. Butler, 30 Me. 94. 


Mass.—Jones v. Adams, 38 N.E. 
437, 162 Mass. 224; Prescott v. Wil- 
liams, 5 Mete. 429, 39 Am.D. 688; 
Prescott v. White, 21 Pick. 341, 32 
Am.D. 266; Greenleaf v. Francis, 18 
eee 117; Miller v. Bristol, 12 Pick. 
550. 

Mont.—Dahlberg v. Lannen, 274 P. 
151, 84 Mont. 68. 


Ce v. Hyde, 33 N.J.Ea. 

N.Y.— Gilligan v. Feuschter, 8 N.Y. 
St. 220. 

N.C.—Lamb v. Lamb, 98 S.E.° 307, 
177 N.C. 150; Hair v. Downing, 2 S. 
B45 205596) N-Cy 1.72. 

Sine ae Vee Waters, ol bak foals 

ah.—Holm vy. Davis, ee are 403, 
41 Oph 200, 44 L.R.A.N.S. 89. 


Eng.—Smith v. Kenrick, 7 ae 515, 
62 H.C.L. 615, 137 Reprint 205; Tay- 
lor v. Whithead, 2 Dougl. 745, 99 Re- 
print 475; McSwiney v. Haynes, 1 Ir. 
Eq. 322; Hammond v. Hall, 10 Sim. 
551, 16 Eng.Ch. 551, 59 Reprint 729. 


[a] Secondary easement.—The 
owner of a ditch with an easement 
across the land of another has a sec- 
ondary easement to enter upon the 
servient estate to repair and do such 
things as are necessary to its proper 
maintenance. Joseph y. Ager, 41 P. 
422, 108 Cal. 517. 


Maintenance and repair of ease- 
ments see Easements §§ 228-231. 


83 N.E. 737, 


23. Cal.—Joseph vy. Ager, 41 P. 
422, 108 Cal. 517. 
La.—Shaffer v. State National 


Bank, 37 La.Ann. 242. See Landry v. 
McCall, 3 La.Ann. 134 (where the 
court refuses to recognize a right in 
the dominant owner to enter the ser- 
vient land at pleasure without the 


tate to maintain that part of a ditch or canal which 
crosses his lands where such watercourse is for the 
sole benefit of the dominant owner;?° but in such a 
ease the owner of the easement existing for his bene- 
fit and used and enjoyed by the dominant estate alone 
is liable for the costs of maintenance and repair,?* 
and the latter may be held liable for his negligent 


consent or knowledge of the owner 
of the servient estate). 


Mass.—Prescott v. White, 21 Pick. 
341, 32 Am.D. 266. 


N.C.—Lamb v. Lamb, 98 S.E. 307, 
NGC 1 DO. 


Utah.—Holm y. Davis, 125 P. 408, 
41 Utah 200, 44 L.R.A.N.S. 89. 


[a] Disposal of débris.—Whether 
the materials removed by'a mill own- 
er in cleaning out a raceway which 
passes through the lands of another 
may be placed upon the adjoining 
banks, or shall be carried off, will de- 
pend on the,nature of the materials 
and other circumstances in each case. 
Prescott v. White, 21 Pick. (Mass.) 
341, 32 Am.D. 266. 


[b] Erection of buildings and ma- 
chinery.—In case of a predial servi- 
tude, such as the right to a supply 
of water through a canal or aqueduct 
over the lands of an adjoining owner, 
the one in whose favor such servitude 
exists has no right to enter upon the 
estate subject thereto and put up 
buildings and machinery, unless it is 
indispensably necessary for the en- 
joyment of the right to bet and con- 
duct water through the aqueduct. . 
Shaffer v. State Nat. Bank, 37 La. 
Ann. 242. 


24. Lamb v. Lamb, 98 S.E. 307, 177 
NEGF 1150: ‘ 
25. Linton v. Miller & Lux, 257 P. 


105, 83 Cal.App. 481; Lamb vy. Lamb, 


98 S.B. BOde) Lat INC. 15 

[a] Contract held nee to require 
owner of servient: estate to replace 
or repair a weir, the purpose of which 
was to divert water in a ditch for use 
in irrigating the dominant lands. 
Linton v. Miller & Lux, 257 P. 105, 
83 Cal.App. 481. 


26. Bean v. Stoneman, 37 P. 777, 
38 P. 39, 104 Cal. 49; Durfee v. Gar- 
vey, 21 P. 302, 78 Cal. 546; Linton 
v. Miller & Lux, 257 P1105, Seneare 
App. 481; Cox v. Deverick, 111 N.E. 
560, 272 Ill. 46. 

27. Bean v. Stoneman, 37 P. 777, 
38 P. 39, 104 Cal. 49; Durfee vy. Gar- 
vey, 21 Pp. 302, 78 Cal. 546; Lamb v. 
Lamb, 98 S.E. 307, EVAN: GC. 15 OS Brige 
bane v. O’Neall, 34 S.C.L. 348. 


[a] Rule stated.—‘‘The duty of 
making repairs, and the labor neces- 
sary for keeping the watercourse in 
a state fit for use, rests wholly upon 
him who claims an easement on his 
neighbor’s lands; and, as a general 
rule, easements impose no obligation 
upon those, whose lands are thus 
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breach of duty in that regard.?* However, the own- 
er of the dominant estate is not required to maintain 
and repair the easement for the benefit of the servi- 
ent estate.°® Where a drainage ditch has been es- 
tablished and used as of right by abutting proprie- 
tors, in the absence of statutory, contract, or pre- 
seriptive regulations, the obligation is on each of 
the proprietors to clear out and properly maintain 
the portion of the ditch running through his own 
land,*?° unless the circumstances of the particular 
case should make this arrangement so unequal and 
burdensome on one of them that a different adjust- 
ment should be made;*! however, generally the ex- 
pense of the repairs should be apportioned according 
to the respective interests involved.?? 


Special duty as to maintenance. A special duty 
with respect to repairs and proper maintenance is 
Imposed on one who owns a water power and under- 
takes to furnish a continuous supply to various faec- 
tories through a canal and races,*? as also on a com- 
pany which owns and maintains a canal intended for 
towing and other navigation.*+* 


Effect of repairs on right to easement. Repairs 
made upon an aqueduct which is laid through the 
land of another cannot be regarded as in the nature 
of rent, nor as au acknowledgment that the easement 
is held at the pleasure of the owner of the land, with- 
out some other evidence tending to show an agree- 
ment to that effect; nor will the fact that the owner 
of the land takes a part of the water from the aque- 
duct be so regarded, although it may be evidence that 


placed in servitude, to do any thing.” 37. 
Prescott v. Williams, 5 Metc. (Mass.) 63, 14 La.App. 


WATERS 


Volentine v. Houseman, 130 So. 
704; Messenger v. 
52 N.S. 142. 


[§§ 341-342 


the party repairing takes the water, and the right 
to enter and repair, on the condition of furnishing 
the owner of the land with a portion of the water; 
and the performance of the condition may be essen- 
tial to the continuance of the right.*® 


[§ 342] (2) Obstructions to Flow or Drainage.*® 
An owner has the duty of preventing his ditch from 
becoming filled up or obstructed where such circum- 
stance will result in setting the water upon the lands 
of adjoining owners,** but he has no such duty where 
his failure to keep it clear does not breach any‘ duty 
he owes to others;** and, while the owner of seryi- 
ent lands receiving a natural flow or drain from land 
above may construct a ditch inclosing or changing 
the course of the water,?® he must maintain his ditch 
free from obstructions so long as he handles the wa- 
ter in that manner;*® likewise, where the owner of 
an upper estate rightfully maintains a ditch across 
the servient owner’s lands, the latter cannot obstruct 
its flow or fill it up.4+ However, a landowner may 
erect an embankment for a road on his own premis- 
es near the boundary of the property of another 
where such embankment does not obstruct the flow 
of a pipe drain earrying off water from the adjoin- 
ing land.4?, The obstruction, by one other than its 
owner, of an artificial watercourse may, beside giv- 
ing the owner a right of action for such injury,4? 
also constitute a nuisance** which the owner of the 
drain may remove if he can do so peaceably;*° or 
he may apply to a court of equity for an order re- 
quiring the abatement or removal of the obstrue- 


Where a natural watercourse drain- 
ing plaintiff's land enters that of de- 
fendant, he may drain it by a ditch 


429, 435, 39 Am.D. 688 [quot Bean v. | Miller, 

Stoneman, 37 P. 777, 779, 388 P. 39, [a] Owner who allows rubbish to |0n his land, but he may not arrest 

104 Cal. 49]. collect in his ditch, on his own lana, |it So as to turn it back on plaintiff's 
28. Lamb yv. Lamb, 98 S.E. 307, 177 | in such a manner that the water over- |1and. Hansen v. Crouch, 193 P. 454, 

INCOR BNNOE flows the banks and floods the land | 98 Or. 141. 


29. Lamb v. Lamb, supra. 

30. Craft & Bergeson v. John L. 
Roper Lumber Co., 106 S.E. 138, 181 
N.C: 29; Lamb. v. Lamb, 98 S.E. 307, 
177 N.C. 150. 

31. Lamb v. Lamb, supra. 

[a] Where more than one estate 
is benefited, the distribution of the 
burden of maintenance and repair | for 
must be governed largely by the facts | er, 
of the particular case. Cox v. Dev- 
erick, 111 N.E. 560, 272 Ill. 46. 


the ditch runs, 
sulting damage. 


plaintiff.—A 


i rker 

32. Springer v. Lawrence, 21 A. ae rans eX 
41, at .J.q. 461; Lamb v. Lamb, 
98S BE. 3807, 177 N.C. 15.0; Winslow v. 


Fuhrman, 25 Ohio St. 639. 
33. Augusta v. Lombard, 20 S.E. 38 
312, 938 Ga. 284. RAGE 
Water for mechanical and manu-/g64, 154 Ark. 96. 
facturing purposes generally see in- [a] 
fra §§ 1119-1132. 


of the lower owner through which 
is liable for the re- 
Volentine v. House- 
man, 130 So. 863, 14, La.App. 704. 

[b] Injury due to negligence of 
landowner who allows 
an established drainage ditch through 
his land to become obstructed so as 
to overflow cannot maintain an action 
damages against an upper own- 
whose tile drain discharges into 41 
such ditch, which, except for the ob- ° 
struction, would be a proper channel. 
106 N.W. 


Injuries from breakage, leakage, or 
Overflow of artificial watercourses 
generally see infra §§ 345, 346. 


Missouri Pac. R. Co. v. Brew- 
Story Bros. & Lawson, 241 S.W. | 974 


Railroad company has no duty 
to keep a drain clear and flowing to 44. 


[b] Must be from natural water- 
course.—The owner of the upper es- 
tate from which a diteh runs onto 
the lower land must show that the 
ditch follows and is a substitute for 
a natural watercourse rightfully flow- 
ing on the lower land, which natural 
flow the lower owner has no right to 
obstruct to his injury. Johnson v. 
Cunningham, 56 Ill.App. 593 


St. Louis, ete., R. Co. v. An- 
derson, 35) SUW.x.4791, 62 Ark. 23608 
Steinke v. Bentley, 34 N.E. 97, = 
Ind.App. 663; Philadelphia, etc., 
Co. v. Davis, Sak IN 822, 68 Md. 281, % 
Am.S.R. 440. 


Right to recover for obstruction of 
ditch see infra § 348. 


42. Jenkins v. Stephens, 
tl Sites. 


43. See infra § 349. 
Carey Lake Reservoir Co. v. 


629, 130 


262 P. 


34, State v. Pennsylvania ete. |drain a borrow pit on its own land |Strunk, 227 P. 591, 39 Idaho 332; 
Canal Co., 23 Ohio St. 121; Gautret/so that a road eoneradtor constveet White ‘v. Sheldon, 8 N.Y.S. 212. 
v. Egerton, L.R. 2 C.P. 371; Walker |ing a state highway may be better [a] Within statutory definition of 


vy. Goe, 4 H.&N. 350, 157 Reprint 875; 
Shoebottom v. Egerton, 18 L.T.Rep. 
N.S. 364; Priestley v. Foulds, 2 M.& 
G. 175, 40 B.C.L. 549, 132 Reprint 710; SW. 
Lane v. Newdigate, 10 Ves. Jr. 192, 32 39 

Reprint 818. See seucislly, Canals : 
§§ 18-21. 

35. Watkins v. Peck, 13 N.H. 360, 


ue borrow pit. 


204 Iowa 782; 
mond Canal, ete., 


able to construct his roadway over 
Missouri’ Pac. R. Co: | Co. 
Brewer, Story Bros. & Lawson, 241 | 332. 
864, 154 Ark. 96, [b] 
See supra’ § 336. 

40. Miller v. Perkins, 216 N.W. 27, 
Mullen vy. Lake Drum- 
Con 4 Sib 027, 


‘nuisance” see Carey Lake Reservoir 
v. Strunk, 227 P. 591, 39 Idaho 


In Philippines, where a canal 
is public property, it is unlawful for 
persons occupying land along it to 
reduce its width. Bautista v. Alar- 
con, 23 Philippine 631. 


40 Am.D. 156. 130 N.C, 496, 61 L.R.A. 833; Hansen i i 
i L© Dam as nuisance see Nuisance 
Right to go upon cone te make re- |v. Crouch, “ P. 454, 98 Or. 141; Mc- 4, os 
pairs see supra notes 22, 23. Fadden v. Missouri, ete. R. Co., 92 45. Carey Lal ser 
36. Injuries from overflow gener-|S.W. 989, 41 Tex.Civ. App. 350. Strunk, 227, P. 591. 39 Wane aan 
ally see infra §§ 345, 346. [a] May not turn flow back.— White v. Sheldon, 8 N.Y.S. 212. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 342-345] 


tion.*® 


{§ 343] d. Bridging, or Fencing.47 While the ob- 
ligation is sometimes imposed by statute,*® yet, in- 
dependent of such direction, the owner of an artifi- 
cial watercourse which crosses a highway laid out be- 
fore the watercourse is constructed has the duty of 
reuniting the way by erecting a bridge*® and there- 
after keeping it in repair.°® If, on the other hand, 
a highway is laid or a street is laid out over an arti- 
ficial watercourse theretofore established, the pro- 
prietor of such waterway, if not bound otherwise by 
contract, is under no duty to construct®! or repair®? 
a viaduct over his waterway. The performance of 
this obligation may be enforced by mandamus,*? and 
its neglect results in liability in damages to any per- 
son injured in consequence.°* The owner of land 
over which another has an easement for an artificial 
watercourse has.a right to throw bridges over the wa- 
tereourse to connect the severed parts of his land, 
provided he does so in such a manner as not to impair 
the rights of the owner of the easement.®° However, 
the owner of a servient pasture over which the dom- 
inant owner maintains a ditch is under no duty to 
cover or bridge over the ditch to proteet it from in- 
juries by his cattle.** 


46. Ludeling v. Stubbs, 34 La.Ann. | ditch; 


WATERS 


and, when the necessities of 


[67 C.J.] 909 


Fencing. There is said to be a common-law duty 
to fence an artificial waterway off where it runs so 
near the highway as to be dangerous to travelers.°* 
But the owner of a servient tenement over which 
there is an easement to maintain a water ditch is un- 
der no duty to fence the ditch to keep his animals 
from injuring it.>8 


[§ 344] 3. Duty To Close or Remove Drain. 
Where the owner of two lots has constructed a drain 
running from one through the other to its outlet and. 
thereafter sells the lots to different individuals, the 
purchaser of the dominant lot has no duty to close or 
remove the drain from the lots;®® if the servient 
owner desires to remove the drain, he must do so at 
his own expense.®° 


[§ 345] 4. Injuries and Liability Therefor—a. In- 
juries from Breakage, Leakage, or Overfiow®!—(1) 
In General. The proprietor®? of a ditch, canal, 
aqueduct, or other artificial watercourse is liable for 
damages resulting from its breakage, leakage, or 
overflow, where this is due to his own negligence in 
building and maintaining such watercourse, and 
could have been guarded against by the exercise of 
reasonable care and prudence,®* and the existence 


244, 122 Reprint 92 (holding, however, 


935; Minor v. Wright, 16 La.Ann. 151; 
Darby v. Miller, 6 La.Ann. 645; Fer- 
ris v. Wellborn, 8 So. 165, 64 Miss. 
29: Schneitzius v. Bailey, 13 A. 247, 
16 A. 680, 45 N.J.Eq. 178. 


47. Cross references: 


Bridges: 
Generally see Bridges 9 C.J. p 417. 
Over canals see Canals § 15. 
Over irrigation ditches see infra § 
1041. ; 
Fences generally see Fences 25 C.J. 
p. 1013 
Construction of: 
Drain across railroad see Railroads 
§ 458. 
Railroad across artificial water- 
course see Railroads § 449. 


48. See statutory provisions; 
cases infra this note. 

{a] Application of statutes see 
City of Madera v. Madera Canal and 
Prion lb RE O86 abo Calin 749" 
Fresno County v. Fowler Switch Ca- 
nal Co., 9 P. 309, 68 Cal. 359; South 
Yuba Water Co. v. City of Auburn, 
118 P. 101; 16 Cal.App. 775; Farmers 
High Line Canal, etc., Co. v. West- 
lake, 46 P. 134, 23 Colo. 26; Franklin 
County v. Wilt & Polly, 126 N.W. 
1007, 87 Neb. 132, 31 L.R.A.N.S. 2438; 
Nuckolis County v. Guthrie & Co., 
107 N.W. 779, 76 Neb. 464; Hall v. 
Morrow, 47 N.C. 465; Birmingham 
Canal v. Hickman, 56 J.P. 598. 

49. Perley v.* Chandler, 6 Mass. 
454, 4 Am.D. 159; Franklin County v. 
Wilt & Polly, 126 N.W. 1007, 87 Neb. 
123, 31 L.R.A.N:S. 248. 


50. Franklin County yv. Wilt & Pol- 
ly, supra. 

51. City of Madera v. Madera Ca- 
Nal Sop lire CO., lode 986, oda, 
749; ‘South Yuba Water Co. v. City 
of Auburn, EUSP. e101; .16.:Cal App. 
775; Denver v. Mullen, 3 P. 693, 7 
Colo. 345; Franklin County v. Wilt 
& Polly, 126 N.W. 1007, 87 Neb. 123, 
31 L.R.A.N.S. 243. 

fa] Municipal corporation which 
accepts dedication of streets across 
which a ditch has been previously Jo- 
cated and the right of way therefor 
acquired takes the same subject to 
the prior:rights of the owners of the 


and 


the public require that such ditch be 
bridged at the street crossings, it is 
the duty of the city, and not of the 
ditch owners, to construct the bridg- 
oe Denver v. Mullen, 3 P. 693, 7 Colo. 


[b] Construction of statutes.— 
(1) Civ. Code § 551, requiring every 
water or canal corporation to con- 
struct and keep in good repair all 
bridges across their canal that. the 
board of supervisors of the county 
where such canal is situated may re- 
quire, etc., does not require such com- 
panies to construct bridges or cul- 
verts to carry streets established sub- 
sequent to the construction of the ca- 
nal over the same, the duty being on 
the city. City of Madera v. Madera 
Canalv& IrrCo-, 115+Ps 936) 159 Cal: 
749; South Yuba Water Co. v. City 
of Auburn, 118 P.-101, 16 Cal.App. 775. 
(2) Cobbey Annot. St. (1909) § 6162, 
requiring persons owning any ditch, 
crossing any public or private road, 
to keep in good repair crossings on all 
such roads and necessary bridges, 
does not apply to a natural person, 
the owner of a private mill and ap- 
purtenances constructed on his own 
land in 1873, whose raceway is inter- 
sected by a highway laid out in 1880. 
Franklin County v. Wilt & Polly, 126 
See 1007, 87 Neb. 132, 31 L.R.A.N. 


52. Franklin County v. Wilt & Pol- 
ly, supra. 

53. Fresno County v. Fowler 
Switch Carnal Co.,..9 .P.).309, 68. Cal. 


359; Nuckolls County v. Guthrie & 
Co., 107 N.W. 779, 76 Neb. 464. 

54, Cumberland, etc., Canal Corp. 
v. Hitchings, 65 Me. 140; Manley v. 
St. Helens Canal, ete., Co., 2 H.&N. 
840, 157 Reprint 346. 

[a] Contributory negligence as 
defense.—Witherley v. Regents’ Ca- 
MalOCOnm) CupeNe Sra, O49Ue Cul dl, 
142 Reprint 1041. 


Contributory negligence generally 
see Negligence §§ 500-599. 


eee Johnston v. Hyde, 33 N.J.Eq. 
56. Durfee vy. Garvey, 21 P. 302, 78 
Cal. 546. 
57. See Binks v. South Yorkshire 


R., ete, Co: 3 B&S: 244, 113 HC.L. 


that there>-was no duty to fence un- 
der the circumstances presented to 
the court). 

58. Durfee v. Garvey, 
78 Cal. 546. 

59. B. Schade Brewing Co. v. Falls 
Gitys Pickle “Works 1040 Pa Ai5= oS 
Wash. 202. 

60. B. Schade Brewing Co. v. Falls 
City Pickle Works, supra. 


61. Cross references: 


Duty to construct in proper manner 
see supra § 336. 


Injuries from: 


Breakage, leakage, or overflow of 
dams see infra §§ 385-393. 


Overflow of navigable canals see 
Canals § 24. 


Repairs see supra §§ 341-343. 


Remedies for injuries from artificial 
watercourses see infra §§ 349-354, 


62. Who is liable see infra § 346. 


63. Cal.—Parker v. Larsen, 24 P. 
989, 86 Cal. 236, 21 Am.S.R. 30; Chides- 
ter v. Consolidated Ditch Co., 59 Cal. 
197; Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Richardson v. 
Kier, 37 Cal. 263, 34 Cal. 63. 91 Am.D. 
681; Campbell v. Bear River, ete., 
Water, peter Cor 3:5" Calin Giormivvseres 
on v. Bear River, etc., Water, etc., 
Co., 24 Cal. 367, 85 Am.D. 69; Everett 
v. Hydraulic Flume Tunnel Co., 23 
Cal. 225; Wolf v. St. Louis Independ- 
ent Water Co., 15 Cal. 319, 10 Cal. 541; 
Henshaw vy. Clark, 14 Cal. 460: Hoff- 
man v. Tuolumne County Water Co., 
10 Cal. 413; Tenney v. Miners’ Ditch 
Co., 7 Cal. 335; Bacon v. Kearney 
Vineyard Syndicate, 82 P. 84, 1 Cal. 
App. 275. 


Colo.—Bridgford v. Colorado Fuel 
& Iron Co, 167 (P5963) 63e Colo. 72° 
Sylvester v. Jerome, 34 P. 760, 19 Colo. 
128; Greeley Irr. Co. v. House, 24 P. 
329, 14 Colo. 549; Platte, etce., Ditch 
Co, v. Anderson, 6 P. 515, 8 Colo. 131: 
Saenger v. Harris, 120 P. 1117, 21 Colm 
App. 296; Larimer County Ditch Co. 
v. Zimmerman, 34 P. 1111, 4 Colo.App. 
78; Catlin Land, etc., Co. v. Best, 31 
FE. 391, 2-Colo.App. 481. 


Ga.—Sharp v. Parker, 84 S.E. 135, 
108 Ga. 805. 


Idaho.—Arave v. Idaho Canal Co., 


241 P2302; 


910 [67°C.J.] 


\ 


of an independent intervening agency in the chain of 
causation will not excuse the proprietor where, by 
the exercise of ordinary care, he should have seen 
and guarded against the danger.®4 
proprietor will not be held responsible for injuries 
which are the result of an unavoidable accident,®® 
nor, where he has a right to handle the water as he 
does, will he be responsible for any damage to an- 
other where the latter’s injuries are not caused by 


46 P. 1024, 5 Idaho 68; McCarty v. 
Boise City Canal Co., 10 P. 628, 2 Ida- 
ho (Hasb.). 245. 

Il]l.—Illinois Central R. Co. v. Heis- 
mer, 45 Ill.App. 143. 


Ind.—Fostoria Oil Co. v. Gardner, 
124 N.B. 467, 72 Ind.App. 509. 


Ky.—TIllinois Cent. R. Co. v. Taylor, 
89°S.W. 121, 28 Ky.L. 139. 

La.—Grant v. McDonogh, 7 La. 
Ann. 447; Nagel v. Madere, McG. 325; 
Volentine v. Houseman, 130 So. 863, 
14 La.App. 704. 

Mass.—Talbot v. Whipple, 7 Gray 
122; Rockwood y. Wilson, 11 Cush. 
221. 

Mich.—Rickels Wwe Log-Owners’ 
Booming Co., 102 N.W. 652, 139 Mich. 
va hale 

Mo.—Brill v. Missouri, K. & T. Ry. 
Co., 144 S.W. 174, 161 Mo.App. 472. 


Mont.—Fleming v. Lockwood, 92 P. 
962, 36 Mont. 384, 122 Am.S.R. 375, 14 
E.RiA.N.S. 628, -13 Amnn.Cas. 263; 
Crowder v. McDonnell, 54 P. 48, 21 
Mont. 367; Montana Ore Purchasing 
Co. v. Boston, ete., Consol. Copper, 
etc., Min. Co., 52 P. 375, 20 Mont. 533; 
King v. Miles City Irr. Ditch Co., 41 
P. 431, 16 Mont. 463, 50 Am.S.R. 506. 

Neb.—Christensen v. Omaha Ice & 
Cold Storage Co., 1838 N.W. 141, 92 
Neb. 245, 41 L.R.A.N.S. 1221; Kearney 
Canal, etc., Supply Co. v. Akeyson, 63 
N.W. 921, 45 Neb. 635. 


Nev.—Thomas v. Blaisdell, 58 P. 
903, 25 Nev. 223; Shields v. Orr Ex- 
tension Ditch Co., 47 P. 194, 23 Nev. 
349; Boynton vy. Longley, 6 P. 437, 19 
Nev. 69, 3 Am.S.R. 781; Blaisdell v. 
Stephens, 14 Nev. 17, 33 Am.R. 523. 

N.J.—Righter v. Jersey City Water 
Supply Co., 63 A. 6, 73 N.J.Law 298; 
Oliver v. New York Bay Cemetery Co., 
388 N.J.Eq. 109. 

N.Y.—Packer v. Rochester, etc., R. 
Coy 17 NiY., 283. 

N.C.—Bullock v, Lake Drummond 
Canal, etc., Co., 43 S.B. 593, 132 N.C. 
al iy, 


Pa.—Monongahela Nay. Co. v. Coon, 
6 Pa. 379, 47 Am.D. 474; Miller v. Mc- 
Gowan, 29 Pa.Super. 71; Matlack v. 
Callahan, 25 Pa.Super. 454. 

Tenn.—Louisville, etc., 
Binkley, 1 Tenn.Ch.A. 531. 

Tex.—Colorado Canal Co. vy. Sims, 
94 S.W. 365, 42 Tex.Civ.App. 442; Tex- 
as, etc., R. Co. v. O’Mahoney, 60 S.W. 
902, 24 Tex.Civ.App. 631. 

Utah.—Lisonbee v. Monroe Irr. Co., 
54, P1009; 18 Utah 343,°72 Am:S RR, 
784; Jenkins v. Hooper Irr. Co., 44 P. 
829, 13 Utah 100. 


Wash.—Suter v.. Wenatchee Water 
Power Co., 76 P. 298, 35 Wash. 1, 102 
Am.S.R. 881. 


Wis.—Neumeister vy. Goddard, 103 
N.W. 241, 125 Wis. 82. 


Eng.—Stevens v. Woodward, 6 Q. 
B.D. 318; Dunn y. Birmingham Canal 
Nav. Co., L. R. 8 Q.B. 42; Lawrence 
v. Great Northern R. Co., 16 Q.B. 643, 
71 BE.C.L. 648, 117 Reprint 1026; Allen 
v. Hayward, 7 Q.B. 960, 53 E.C.L. 960, 


IR (OLS, Aig 


WATERS 


However, such : 
of plaintiff.°§ 


where.®? 


115 Reprint 749; Evans v. Manchester, 


6te.) BR. Co.) 136 Ch.D., 626%) Cracknell 
v. Thetford, L.R. 4 C.P. 629; Collins 
v. Middle Level Com’rs, L.R. 4 C.P. 


279; Rex v. Trafford, 1 B.&Ad. 
20 E.C.L. 726, 109 Reprint 1011; Bar- 
ber v. Nottingham, etc., R., etc., Co., 
15. C-BIN:S. 726, 109 ~B.@il.7 726, 5143 
Reprint 970; Blakemore v. Glamor- 
ganshire Canal Co., 2 C.M.&R. 133, 
150 Reprint 57; Shand v. Henderson, 
2 Dow. 519, 83 Reprint 952; Bagnall v. 
London, ete., R. Co., 7 H.&N. 428, 158 
Reprint 538 [aff 1 H.&C. 544, 158 Re- 
print 1000]; Devery v. Grand Canal 


SCO, ra 8 Ce Lis ole evth ihiney. Ine sls, 


194]; Boughton vy. Midland Great 
Weesterm ii Conn ire i. yt Cake 169% 
Whitehouse v. Birmingham Canal Co., 
27 L.J.Exch. 25; Cooper v. Barber, 3 
Taunt. 99, 128 Reprint 40; Blake v. 
Land; etc.,Corp:, 3 Tike bet Res. 
v. Delamere, 13 Wkly.Rep. 757; Cock- 
burn v. Erewash Canal Co., 11 Wkly. 
Rep. 34. 

B.C.—Hemphill v. McKinney, 21 B. 
One txOals 


Ont.—Clarke v. Rama 
Transport Co,, 9° Ont. 638; 
Blanshard, 15 Ont.W.N. 150. 

[a] Statutory liability for seepage. 
—Under Rev. St. (1908) § 5826, pro- 
viding that no person or corporation 
shall cause waste water or the water 
of any ditch, flume, or other place to 
flow upon any highway to its damage, 
the liability of a canal owner for in- 
juries caused by seepage from the 
canal onto a road is limited to seep- 
age caused by negligent construction, 
operation, or maintenance. Bridgford 
v. Colorado Fuel & Iron Co., 167 P. 
968, Co mGOlOjs Tas 


[b] Under bridge statute.—A coun- 
ty is not liable for damages to the 
crops or temporary use of the land 
caused from water backing up and in- 
juring an adjacent landowner, by rea- 
son of the county’s failure so to con- 
struct a drain under a bridge as to 
prevent an accumulation of water or 
débris from the stream, in view of 
Civ. Code (1910) § 748, making coun- 
ties liable for all injuries from any 
defective construction of its bridges, 
as the word “bridge”? in the statute 
means one that is used as an instru- 
mentality for travel, and in this sense 
it does not include a drain or opening 
under the bridge, although part of the 
structure. Fllis v. Floyd County, 102 
S.E. 181, 24 Ga.App. 717. 


[ce] Failure of injured party to act. 
—A party maintaining a dam in a 
waste ditch on another’s land is not 
entitled to escape liability for an over- 
flow caused thereby because the in- 
jured party resorts to the court for 
relief and does not remove the ob- 
struction himself. Saenger v. Harris, 
120 P. 1117, 21 Colo.App. 296. 


{d] Contributory negligence.—The 
doctrine of contributory negligence 
does not apply in case of injury to 
land from the escape of water from a 
ditch, where the owner of the ditch 
knew of the defects in it and was able 
to prevent the injury. Shields y. Orr 


Timber 
Rynd v. 


his negligence.®® 
sponsible for more of the damage than is attributa- 
ble to his own fault or negligence,®* or for the con- 
sequences of acts done with the license or permission 
The duty of one maintaining a ditch 
diverting the water of a natural stream to prevent 
injuries to others from such act is considered else- 


[§ 346] (2) Persons Liable. 


[§§ 345-346 


Likewise he is not to be held re- 


The owner’® or les- 


349. 

64. Fostoria Oil Co. v. Gardner, 124 
N.E. 467, 72 Ind.App. 509. 

[a] Blockage of diverted water.— 
One diverting a stream and turning 
part of its waters, so that it flows in- 
to another watercourse and floods the 
land of another, is liable for damages, 
and is not relieved by the fact that 
water blocked at a railroad culvert, 
which was sufficient for all reasonable 
purposes prior to diversion, that cir- 
cumstance being one which he should 
have taken into account. Grein v. 


Yohon, 170 N.Y.S. 178, 103 Misc. 378 © 


[aff 176 N.Y.S. 901, and [cit Cyc]. 
Damage from floods see infra § 347 
text and notes 80-86. 
Form of action as negligence and 
not trespass see infra § 349. 


65. Chidester v. Consolidated Ditch, 
Co., 59 Cal. 197; Wheeler v. Wilder, 
GEON-EE 

[a] Underminins of banks by 
gophers burrowing therein is not such 
an unavoidable accident as to excuse 
the owner. Greeley Irr. Co. v. House, 
24 P. 329, 14 Colo. 549. 


[b] Frost and rain.—Where the 
banks of a canal or raceway crumble 
and fall through the action of frost 
and rain, and not through any fault 
in the construction, the owner is not 
liable for resulting injuries. Wheeler 
v. Wilder, 61 N.H. 2. 


Accidental damage to another from 
repairs see supra § 341. 


66. Pearl v. Whitcomb, 118 N.E. 
338, 229 Mass. 181. 


[a] No exclusive duty.—Although 
an owner with a right to discharge 
into common drain after others en- 
tered sewer spoke of drain as for his 
exclusive use, the drain continued to 
be a common easement, and the owner 
was not subject to responsibility of a 
landowner who would artificially 
cause water to be discharged on a 
neighbor’s land, because other per- 
son built wall and cut drain. Pearl v. 
SS See 118 N.E. 338, 229 Mass. 


Right to construct artificial water- 
courses see supra § 336. 


67. Richardson vy. Kier, 34 Cal. 63, 
91 Am.D. 681; Nitro-Phosphate and 
Odam’s Chemical Manure Co., Lid. v. 
London and St. Katharine Docks Co., 
9 Ch.D. 503; ‘Nield v. London, etc., 
Ry Co. Re ekO seach? 42 


[a] Other waters.—Accordingly h 
will not be held liable for injuries 
caused by the concurrent action of 
other waters which he did not bring 
to the spot and could not control. 
ue ve Kier, 34 Cal. 63, 91 Am. 

i 3 ield v. London, etec., R. 5 
L. R. 10 Exch. 4. Bee 


68. Simpson v. Wabash R. z 
S.W. 739, 145 Mo. 64. Cones 


69. See supra § 336. 


70. Shields v. Orr Extension Ditch 
Co., 47 P. 194, 23 Nev. 349. 
cases supra § 346. 


[a] Acts of third person.—(1) 


Extension Ditch Co., 47 P. 194, 23 Nev.' Where the damage does not result 


For later cases, developments and changes in the law see Annotations, same title and section number. 


And see 


§§ 346-347] 


* 


see’! of a ditch, canal, or reservoir may be liable for 
injuries which it causes; but several owners of ditch- 
es who act independently of each other in the oper- 
ation of their ditches are not liable in a joint action 
for damages sustained by a landowner from an over- 
flow occasioned by the combined waters of all the 
ditches.*? 


[§ 347] b. Injuries from Changing Course of 
Stream.** <A proprietor who, without the right to 
do so, diverts the waters of a natural stream into an 
artificial channel and discharges them?* or backs 
them up‘® upon the lands of another is lable for 
the injuries occasioned thereby, and it is no defense 
to his liability to one injured by his wrongful diver- 
sion of a natural flood water channel that. the storm 
causing the flood was so unprecedented as to consti- 
tute an act of God.7® It is the general rule’? that 
one who turns a natural stream into an artificial 
channel is not an insurer against any damage done 
by the waters in the substituted channel,*® but is 
bound only to provide that his new channel, when 
eompleted, will be as efficient as, and shall carry to 
the same extent and without greater injury than, the 
watercourse in the previous condition,’® and, if he 
exercises reasonable precautions against floods which 
may be expected, he will not be hable for injuries 
caused thereby,®° although, where floods of a greater 
or less volume are usual and to be expected, one who 
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turns the stream into his artificial channel must an- 
ticipate and guard against them, and, if he fails to 
do so, he will be liable for injuries occasioned there- 
by;8! and the mere fact that the waters rise to a 
height beyond that known for many years will not 
raise the defense of an act of God where such floods 
are to be expected.’? However, no lability will at- 
tach to him where the injury was caused by an ex- 
traordinary and unprecedented rainfall or flood,** 
unless his own negligent or reckless acts, at the time 
of the emergency, were the proximate cause of the 
escape of water and consequent damage.** On the 
other hand, it is the rule in England*® and in Cana- 
da®° that one diverting a natural watercourse into 
an artificial channel must see to it that the works 
he substitutes for the natural channel are adequate 
to earry off the water brought down even by an ex- 
traordinary rainfall, and, if injury results from the 
deficiency of the substitute, he will be liable there- 
for. 


Discharging into stream. The defense of act of 
God will not avail in favor of one increasing the flow 
of a stream by discharging an artificial watercourse 
into it unless the act of God is the sole cause of the 
injuries;°7 and, if by discharging his artificial con- 
duit into a stream he overtaxes the capacity of the 
latter and such act is a contributing cause to the 
flooding, he will be liable, even though his act is not 


82. EHikland v. Casey, 266 F. 821, 


from the construction or use of the 
ditch by the owner, but from the act 
of a third person in discharging wa- 
ter into it beyond its capacity, the 
owner is not liable. Tucker v. Salem 
Flouring-Mills Co., 16 P. 426, 15 Or. 
581; Box v. Jubb, 4 Ex.D. 76. (2) 
Acts of others in turning additional 
water into the same drain which 
caused damage by overflow does not 
excuse defendants when they have 
been guilty of negligence. Hemphill 
v. McKinney, 21 B.C. 561. 


71. Larimer County Ditch Co. v. 
Zimmermann, 34 P. 1111, 4 Colo.App. 
78. 

Leases of artificial watercourses 
generally see infra §§ 595-599. 


72. Miller v. Highland Ditch Co., 
25 P. 550, 87 Cal. 430, 22 Am.S.R. 254; 
Sellick v. Hall, 47 Conn. 260. 


73. Cross references: 


Flooding land by obstruction or di- 
version see Municipal Corporations 
§§ 1900, 1901. 


Remedies for 
349-354. ; 

Right to divert natural stream into 
artificial channel see supra § 336. 


74, Geisert v. Chicago, R. I. & P. 
Ry. Co., 42 S.W.(2d) 954, 226 Mo.App. 
a Wi be Reaugh Vv. Atchison, TS, SoASs as 
Ry. Co., (Mo.App.) 218 S.W. 947; St. 
Louis Southwestern Ry. Co. of Tex- 
as v. Clayton, 118 S.W. 248, 54 Tex. 
Civ.App. 512. 


75. Atherton v. East Side Levee & 
Sanitary Dist., 211 Ill.App. 55; Brous 
v. Wabash R. Co., 142 N.W. 416, 160 
Iowa 701. 

{a] Obstructions on land of an- 
other.—Where a railroad company 
changed the course of a stream, it is 
liable for injuries caused by the over- 
flowing of adjacent land, although the 
obstruction occurred some distance 
below the overflow and on the prem- 
ises of a third person, where the 
change in the channel rendered the 
stream less able to carry away flood 
waters, since it is no defense to say 
that the company is not bound to go 


injuries see infra §§ 


on the lands of another to remove the 
obstructions. Brous v. Wabash R. 
Co., 142 N.W. 416, 160 Iowa 701. 

76. Hellman Commercial Trust & 
Savings Bank v. Southern Pac. Co., 
214 P. 46, 190 Cal. 626. 


77. English rule see infra text and 
notes 85, 86. 

78. Burt v. Farmers’ Co-op. Irr. 
Co., 168 P. 1078, 30 Idaho 752. 


79. Rock Island; etc, R. 
Krapp, 50 N.E. 663, 173 Ill. 219. 

[a] Spreading floods.—A railroad 
company making new channels for a 
stream need not make provision for 
such flood waters as could not be car- 
ried by the natural channel and were 
accustomed to spread over the entire 
valley. Swigert v. Chicago, B. & Q. R. 
Co., 203 Ill.App. 98. 

[b] New channel of smaller ca- 
pacity.— Defendants, who changed the 
channel of a stream, making a new 
channel, of smaller capacity than the 
natural channel, which passed around 
plaintiffs’ lot, are liable for the wash- 
ing away of the lot by a flood caused 
by heavy rains, which were not un- 
precedented nor unusual, except in 
the volume of water falling. FEikland 
Vv. Casey, 266 BF 821, 12 AVEAR. 179 
[cert den 41 S.Ct. 149, 254 U.S. 652, 
65 L.Ed. 458]. 


80. Eikland v. Casey, supra; Rail- 
road Co. v. Carr, 38 Ohio St. 448, 43 
Am.R. 428. 


[a] Test is whether or not from all 
of the known circumstances a person 
of ordinary prudence would have an- 
ticipated an increased danger to the 
injured property in case of unusual 
but not unprecedented floods; if not, 
and if reasonable care was exercised 
in the erection and maintenance of 
the artificial way, there is no liability. 
Railroad Co. v. Carr, 38 Ohio St. 448, 
43 Am.R. 428. 


81. Eikland v. Casey, 266 F. 821, 
12 A.L.R. 179 [cert den 41 S.Ct. 149, 
254 U.S. 652, 65 L.Ed 458]. 


Provision for ordinary rainfall in 
canal see Canals § 24. 


Cor mN. 


12 A.L.R. 179 [cert den 41 S.Ct. 149, 
254 U.S. 652, 65 L.Ed. 458]. 

[a] Flood such as many before. 
—A. flood, due to a rain no greater 
than had fallen “many a time before” 
within a man’s experience, is not such 
an act of God as will excuse one who 
has changed the natural course of a 
stream into a new channel which is 
inadequate to carry off its waters, as 
an “act of God” is an irresistible su- 
perhuman cause not to be anticipat- 
ed. Garrett v. Beers, 155 P. 2, 97 Kan. 
255, L.R.A.1916F 1289. 


83. U.S.—Morris v. Receivers of 
Richmond, etc., R. Co., 65 F. 584. 


Cal.—Chidester  v. Consolidated 
Ditch Cos, 59" Cala 7197 


Mo.—Brill v. Missouri, K. & T. Ry. 
Co., 144 S.W. 174, 161 Mo.App. 472. 


Utah.—Lisonbee v. Monroe Irr. Co., 
Pate 1009, 18 Utah 3438, 72 Am.S.R. 

Va.—American Locomotive Co. v. 
Hoffman, 54 S.B. 25, 105 Va. 343, 6 
L.R.A.N.S. 252, 8 Ann.Cas. 773. 


84 Turner vy. Tuolumne County 
Water Co., 25) Cal. 397. 


85. Greenock Corporation v. Cale- 
donia Railway, [1917] A. C. 556; Ry- 
lands v. Fletcher, L.R. 3 H.L. 330; 
Smith v. Musgrave, 47 L.J.Q.B. 4; 
Keer v. Orkney, 20 Dunlop 298; Nitro-. 
Phosphate, etc., Chemical Manure Co. 
v. London, etc., Docks Co., 9 Ch.D. 
503; Harrison v. Great Northern R. 
Co., 3 H.&C. 231, 159 Reprint 518. 


[a] Such damage is not in nature 
of “act of God” or damnum fatale, but 
is the direct result of the obstruction 
of a natural watercourse. There is 
no difference in this respect between 
the law of England and that of Scot- 
land. Greenock Corporation vy. Cale- 
donian Railway, [1917] A. C. 556. 


86. McLean v. Crosson, 33 U.C.Q.B. 
(Ont.) 448. 


87, Donnelly Brick Co. v. City of 
ew Britain, 137 A. 745, 106 Conn. 


a oy an OC) 


the sole proximate cause of the injury 


[§ 348] c. Injuries to Artificial Watercourses.®® 
The owner of a ditch, canal, flume, or other artificial 
waterway may maintain an action for any interfer- 
ence with his rights, whether it be by the permanent 
destruction of the waterway,°®® its obstruction by 
filling it up, damming it, building piers in it, or 
choking it with rubbish,®! by cutting it off,°? unlaw- 
fully diverting the water from it,°* by undermining 
it and causing the banks or structure to cave in, as 
the consequence of mining operations carried on in 
its vicinity,®* blasting or quarrying too near to it,®” 
or injuring the banks in any manner,?® or by fouling 
the water or injecting mud and sediment into it.°* 
However, there can be no recovery where the injury 
was done in the lawful protection of the rights of the 
person committing the injury.®® 


[§ 349] 5. Remedies*—a. Actions at Law—(1) 
In General. Actions for injuries from an ar- 
tificial watercourse, ditch, or canal are actions on 
the case rather than trespass,°® so that actual pos- 


88. Donnelly Brick Co. v. City of 
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Co. v. Hayes, 45 P. 191, 113 Cal. 142; 


ee ar 


[§§ 347-351 


session is not a prerequisite to recovery.t Mere 
knowledge by a lower riparian proprietor of the ex- 
istence of a cut and runway in the bank of a canal 
maintained by an upper proprietor is no defense to 
an action for damages resulting from a washout at 
the cut due to the negligent construction or mainte- 
nance thereof.2 Statutory remedies for flowage® do 
not apply to artificial watercourses so as to bar an ac- 
tion at law for flowage from such a watercourse.* 


Time to sue. An action for damages to overflowed 
land as a whole, resulting from the construction of 
a drainage ditch, brought before the project is com- 
pleted, is premature, unless the completed project 
will not relieve the situation, and the district will 
not adopt another method.® 

[§ 350] (2) Pleading. As in civil actions gener- 
ally,® in an action for injuries from an artificial wa- 
tercourse, it is incumbent on plaintiff to set forth 
distinctly in his complaint the facts constituting the 
negligence or wrong of which he complains. 


[§ 351] (8) Evidence. The rules of evidence in 


was no trespass. Butala v. Union 


New Britain, supra. 

Duty not to overtax stream see su- 
pra) Ss 336. 

89, Injuries to: 

Irrigation ditches and canals see in- 

fra §§ 1048-1053. 

‘Navigable canals see Canals §§ 46, 47. 

90. Jacob v. Lorenz, 33 P. 119, 98 
Cal. 332; Denver, etc., R. Co. v. Dot- 
son, 38 P. 322, 20 Colo. 304. 

91. Cal.—Centerville, etc., irr 
Ditch Co. v. Sanger Lumber Co., 73 P. 
1079, 140 Cal. 385. 

tll._—Dorman v. Droll, 74 N.B. 152, 
215 Ill. 262; Ribordy v. Murray, 52 N. 
EB. 325, 177 Ill. 134; Henline v. Stack, 
48 Ill.App. 67. 

Kan.—Missouri Pac. R. Co. v. Keys, 
40 P. 275, 55 Kan. 215, 49 Am.S.R. 249. 

N.Y.—MeMillian vy. Lauer, 24 N.Y.S. 
951. 

NC: 48 N.C. 
300. 

Ohio.—Dayton v. Pease, 4 Ohio St. 
80. 


Shaw v. Etheridge, 


Wis.—Lewis v. Loomis, 7 MW. 429, 
50 Wis. 497. 

Ont.—Abell v. Village of Wood- 
bridge, 12 Ont.W.N. 146 (raceway). 


Duty to keep ditches clear of ob- 
structions see supra § 342. 

Obstruction as nuisance see supra 
§ 342. 

92. Thompson Vv. Normanden, 
(Iowa) 108 N.W. 315; Curtis v. Noon- 
an, 10 Allen (Mass.) 406. 

93. Silver Creek, etc., Land, etc., 
Conve Hayes, 4552: 91, 118. Cal, 142: 
Tynon v. Despain, 43 P. 1039, 22 Colo. 
240; Masonic Temple Assoc. v. Har- 
ris, 9 A. 737, 79 Me. 250; Wadsworth 
v. McDougall, 30 U.C.Q.B. (Ont.) 369. 

94. Gregory v. Nelson, 41 Cal. 278; 
Rockland Water Co. v. Tillson, 69 Me. 
255; Chamber Colliery Co. v. Roch- 
dale Canal Co., [1895] A. C. 564; Con- 
sett Waterworks Co. v. Ritson, 22 Q. 
B.D. 318; Midland R. Co. v. Checkley, 
L. R. 4 Eq. 19; Staffordshire, etc., 
Canal Nav. Co. v. Hallen, 6 B.&C. 317, 
13 E.C.L. 151, 108 Reprint 469. 

95. Rockland Water Co. v. Tillson, 
75 Me. 170. 

96. Silver Creek, 


etc., Land, etce., 


Frye v. Moor, 53 Me. 583; Moore Spin- 
ning Co. v. Boston Ice Co., 97 N.E. 
62, 210 Mass. 364; Wheeler v. Wilder, 
Gil) INGISE 2 

[a] Injuries by animals.—(1) The 
owner of sheep will be liable in tres- 
pass for injuries to an unfenced ditch 
constructed across public land for 
mining purposes, caused by the sheep 
running over it, although there is 
nothing to show that the animals 
were purposely or negligently driven 
thereon. Bileu v. Paisley, 21 P. 934, 
18 Or. 47, 4 L.R.A. 840. (2) However, 
the owner of servient lands over 
which another maintains a ditch as 


an easement is not liable for injuries 


caused by his cattle to the ditch which 
runs through his pasture. Durfee v. 
Garvey, 21 P. 302, 78 Cal. 546. 

Duty of servient owner to fence 
ditch see supra § 343. 


ST ills Veep omith, an Cal. 4 765 
Crane v. Winsor, 2 Utah 248; Cawk- 
well v. Russell, 26 L.J.Exch. 34. 

[a] If man has right to send clean 
water through a drain and sends filthy 
water instead, the owner of the drain 
may have relief. Cawkwell v. Rus- 
sell, 26 L.J.Exch. 34. 


98. -Jennison vy. Kirk, 98 U.S. 453, 
25 L.Ed. 240 (holding that, where the 
ditch injured bisects and diverts a 
watercourse the right to water of 
which has been acquired by appro- 
priation, the owner of the ditch dan- 
not recover for a breaking, by the 
prior appropriator, at the point of 
crossing his watercourse, in view of a 
statute which does not permit one ap- 
propriator to convey water across the 
right of way of another appropriator 
so as to interfere with the latter’s 
workings). 

Right of one to interfere with wa- 
tercourse of prior appropriator gen- 
erally see infra § 446. 


99. Butala v. Union Electric Co., 
226 P. 899, 70 Mont. 580. 


[a] hus, in an action for dam- 
ages by a landowner against the own- 
er of a reservoir, who had a right to 
impound water and, after using it, to 
dump it into a ditch, in which an ac- 
cumulation of ice and snow caused 
plaintiff's land to be overflowed, the 
damage was consequential, and there 


? 


*By JOSEPH W. ROUSE (§§ 349-355). 


Blectric Co., 226 P. 899, 70 Mont. 580. 
1. Reams v. Clopine, 110 N.W. 550, 
78 Neb. 166; Town Council of Town 
of Hudson, v. Ladd, 263 P. 703, 37 Wyo. 
aie 
2. Moore Spinning Co. v. Boston 
Ice Co., 97 N.E. 62, 210 Mass. 364. 


3. See supra §§ 35-46. 


4, Fiske v. Framingham Mfg. Co., 
12 Pick. (Mass.) 68. 


5. Uldrich v. Sanitary Dist. No. 1 
of Lancaster County, 209 N.W. 501, 
114 Neb. 641. 


6 See Pleading §§ 132-196. 


7. Messenger v. Gordon, 62 P. 959, 
15 Colo.App. 429. 


[a] Declaration, petition, or com- 
plaint held sufficient.—(1) To allege 
facts showing negligent construction 
of an artificial channel for a creek. 
Cleveland, C.,C. & St. i Ry/-Gouw 
True, 100 N.E. 22, 53 Ind.App. 156. 
(2) To state a cause of action for 
obstructing a ditch. Enright v. Hart- 
sig, 9 N.W. 496, 46 Mich. 469. (3) A 
complaint alleging that defendant col- 
lected water in an artificial channel, 
conveyed to a creek in such volume , 
as to cause the creek to overflow 
plaintiff’s land, states a cause of ac- 
tion for damage to plaintiff’s land. 
Nashville, C. & St. L. Ry. v. Beard, 73 
So. 828, 15 Ala.App. 468. (4) A com- 
plaint alleging that the defendant 
canal company negligently failed to 
keep the canal clear of weeds and 
other obstructive material, that such 
negligence lessened the canal’s carry- 
ing capacity, that defendant negli- 
gently deposited more water into the 
canal with such obstructions therein 
than it now was able to carry, and 
that the water flooded and injured 
plaintiffs’ ranch property states a 
cause of action with sufficient cer- 
tainty. Weibush v. Jefferson Canal 
Co., 220 P. 99, 68 Mont. 586. (5) A 
petition against a railroad by a land- 
owner, charging diversion of waters 
from a watercourse by a negligently 
constructed ditch and a negligently 
constructed road crossing, by a solid 
embankment at the crossing of the 
public highway over the railroad, 
thereby preventing the flow of water 
along the railroad’s right of way, and 
directing it over plaintiff’s lands, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


’ 


§§. 351-352) 


civil actions generally as to the burden of proof,® ad- 
missibility,® and weight and sufficiency of evidence?” 
apply in actions for injuries from or to artificial wa- 
Where the defense is that plaintiff 
could have prevented the injury, defendant has the 
Only evidence on matters 
properly in issue is admissible,** but plaintiff may in- 
troduce any competent evidence to establish his 
ease,'* and defendant may do lkewise to show his 


tercourses.!! 


burden of proving it.!? 


designating the embankment as the 
cause of the diverted waters flowing 
over the lands, stated a cause of ac- 
tion, although it did not allege that an 
opening under the embankment would 
have saved the lands from_ flooding. 
Reaugh v. Atchison, T. & S. F. Ry. 
Co., (Mo.App.) 218 S.W. 947. 


[b] Paragraph of complaint 
against a railroad company to recoy- 
er for the obstruction of a drain is 
demurrable for failure to allege any 
damages, other than those covered 
by the original condemnation of the 
land by the railroad. Cleveland, C., 
Ge St Lo By. Co. v. Griswold, 97 N: 
BH. 1030, 51 Ind.App. 497. 


8. See Evidence §§ 13-24. 

9. See Evidence §§ 89-162. 

10. See Evidence §§ 1730-1806. 
11. See cases infra this section. 


12. Straight Bros. Co. v. Chicago, 
M. & St. P. Ry. Co.,.~167 N.W. 705, 183 
Iowa 934. 


13. Corbo v. East Orange & 
Land Co., 92 A. 345, 86 N.J.Law 563. 


[a] hus, where the issue between 
riparian owners in an action for dam- 
ages from an increased flow of wa- 
ter over plaintiff's lands by construc- 
tion of a drain did not involve condi- 
tions for which third persons were re- 
sponsible, evidence of the effect of im- 
provements by third persons on the 
natural flow of the water was proper- 
ly excluded. Corbo v. East Orange & 
A. Land Co., 92 A. 345, 86 N.J.Law 
563. 

14. [a] Evidence held admissible. 
—(1) Evidence of protest against 
the construction of a drain is admis- 
sible where defendant claims that he 
acquiesced. Chapel v. Smith, 45 N.W. 
69, 80 Mich. 100. (2) In an action 
to recover damages to growing crops 
caused by flooding when a drainage 
ditch was dammed, evidence that de- 
fendant’s superintendent in charge of 
the constructing of the ditch had as- 
sured plaintiff that the ditch would 
be completed in ample time to take 
care of seepage water for the season, 
and that in reliance thereon crop had 
been planted, was admissible for the 
purpose of permitting the jury to de- 
termine whether the dam constructed 
was negligently placed in the ditch 
and negligently maintained therein. 
Brace v. Pederson, 197 P. 625, 115 
Wash. 523. (3) Evidence as to de- 
preciated rental value of the land was 
admissible, regardless of whether 
plaintiff was entitled to recover on 
the theory of permanent injury to the 
Jjand. Conklin v. City of Des Moines, 
168 N.W. 874, 184 Iowa 384. 

[b] Evidence held inadmissible. 
Evidence of plaintiff as to the effect 
of freshets subsequent to that which 
caused the damage. Augusta v. Lom- 
bard, 20 S.E. 312, 93 Ga. 284. 


15. [a] Evidence held admissible. 
—(1) In an action for damages for 
obstruction of a ditch, evidence of the 
condition of the ditch some time after 
the cause of action arose is admissible 
where there is evidence that condi- 
tions had not changed. Koch _v. 
Speiser, 176 N.W. 754, 145 Minn. 227. 
(2) In an action for damages from 


(67 C. J.—58] 
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nonhability.15 


flowage caused by obstruction of a 
drainage ditch wherein plaintiff com- 


‘plained that excessive water caused 


blight to his celery, it was proper for 
defendant to show that blight in a 
celery crop is usually caused by 
atmospheric moisture. Koch Vv. 
Speiser, supra. (3) Where, in a pro- 
ceeding to recover damages from a 
town by the diversion of water from 
a pond to petitioner’s injury, he based 
his case on evidence that he suffered 
no shortage until the first drought 
after defendant built its waterworks, 
defendant could show that the short- 
age was caused at that time from 
want of repair in the structures in- 
tended to hold water between the pond 
and plaintiff’s premises, although evi- 
dence that public conservation facil- 
ities would have improved plaintiff's 
water supply was inadmissible. Tag- 
gart v. Town of Jaffrey, 76 A. 123, 75 
N.H. 473, 139 Am.S.R. 729. 


[b] Evidence held inadmissible.— 
(1) Evidence that at a certain previ- 
ous time the tile drain was flowing 
freely and was therefore sufficient. 
Funston v. Hoffman, 83 N.E. 917, 232 
Til. 360. (2) Evidence that other 
farms not connected with the drain 
were flooded. Funston v. Hoffman, 83 
NES 9L7, 2322811, .360. 


16. [a] Evidence held sufficient.— 
(1) To justify finding that defendant 
was responsible for injury. Enright 
v. Hartsig, 9 N.W. 496, 46 Mich. 469. 
(2) To show that ditch caused plain- 
tiff’s injury. Jones v. Bower, 105 S. 
W. 1189, 382 Ky.L. 450. (3) To sus- 
tain a verdict for plaintiff, in an ac- 
tion for damages to a brick yard By 
seepage from defendant’s. ditch. 
Beaver Creek School Land Ditch Co. 
v. Elling, 148 P. 273, 27 Colo.App. 252. 
(4) To sustain a verdict for plaintiff 
in an action by a landowner against 
a sugar factory to recover damages 
for flooding a drain and depositing of 
lime and other substances on the land. 
Russell v. Continental Sugar Co., 193 
N.W. 842, 223 Mich. 38. (5) To sup- 
port a finding that a dam maintained 
by defendant was the proximate cause 
of the overflow of a ditch. Saenger 
v. Harris, 120 P. 1117, 21 Colo.App. 
296. (6) To justify a finding that 
the damage was caused by permanent 
waters being drained by defendant 
from a swamp onto plaintiff’s land. 
Lahti v. Duluth, M. & N. Ry. Co., 196 
NDWe) 470" 157 Minn. 338. Co. “Lo fo 
to the jury, in suit against a railway 
for flooding lands by insufficient open- 
ing ina roadbed. McGarvrah v. South- 
ern Ry. Co. in Mississipni, 79 So. 180, 
118 Miss. 330. (8) Evidence that 
drainage was sufficient before defend- 
ant’s railroad was constructed, but on 
account of ditches being filled up and 
there being no culvert the water could 
not get through, and consequently in- 
jured plaintiff’s land and crops by 
backing up on it, makes out a cause of 
action. Price v. Norfolk-Southern R. 
Cos 1102'S: E.°808) 179 N-C. 27.9: 

[b] Evidence held insufficient.— 
In an action for negligently empty- 
ing drains and sewers into a stream 
causing it to overflow plaintiff's prop- 
erty, the evidence that such drains 
and sewers materially increased the 
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A preponderance of the evidence is 
necessary if plaintiff is to establish his case'® or de- 
fendant his defenses.'? 
[§ 352] (4) Trial. 
ly,!® where the evidence is conflicting or is such that 
reasonable minds might draw different conclusions 
therefrom, the cause of the injury,1® defendant’s 
negligence,?° and all other questions of fact?! are 
for the jury on proper instructions by the court.?? 


As in civil actions general- 


stream’s flowage was held insufficient 
to sustain a verdict for plaintiff. 
City Bowling Alleys v. City of Berlin, 
97 A. -976, 78 NUE 169. 

17. [a] Evidence held sufficient: 
(1) To sustain a judgment for defend- 
ant, in an action for damages because 
defendant constructed a ditch leading 
from a point in a running stream to 
plaintiff's land. Potes v. Pyle, (Mo. 
App.) 202 S.W. 446. (2) To justify 
a verdict denying plaintiff recovery, 
in an action for damages for flooding 
plaintiff’s land, claimed to be due to 
defendants’ construction of a dike. 
Reams v. Clopine, 236 N.W. 158, 121 
Neb. 86. (3) To sustain a verdict 
for defendant, in an action against a 
city for overflowing lands by the con- 
struction of a canal. Adams v. City 
of Wichita, 129 P. 1163, 88 Kan. 646. 


18. See Trial §§ 315-359. 


19. Brown v. Jones, 278 P. 981, 130 
Or. 424; Welliver v. Irondale Electric 
Light, Heat & Power Co., 38 Pa.Super. 
26; Wilson y. Pacific Power & Light 
Co., (Wash.) £7 P.(2d) 846. 


_[a]. Tllustrations.—(1) In an ac- 
tion for damages to land from seep- 
age of water from a power canal, 
whether excess water originated from 
the canal or from sources outside the 
canal is for the jury. Wilsen v. 
Pacific Power & Light Co., (Wash.) 17 
P.(2d) 846. (2) On an issue to de- 
termine damages to plaintiff's land 
by seepage and percolation, the case 
is for the jury where the evidence is 
conflicting as to whether the flow of 
water came by the natural level of the 
land from defendant’s race onto plain- 
tiff’s land, or whether the injury was 
caused by the independent interven- 
ing agency of water flowing through 
drains constructed by a railroad com- 
pany. Welliver v. Irondale Electric 
sa eat Heat & Power Co., 38 Pa.Super. 


20. Moore Spinning Co. v. Boston- 
Ice. Co., 97 “N-E. 62,°210 Mass, 364: 
Brace v. Pederson, 197 P. 625, 115 
Wash, 523. 


21. Walley v. Wiley, 104 N.E. 318, 
56 Ind.App. 171. 


[a] Questions for jury.—In an ac- 
tion for damages for casting water 
upon plaintiff's land, the questions 
whether the stream into which the 
waters from defendant’s lands were 
drained was a natural watercourse, 
whether the use thereof by defendant 
was reasonable, and whether plaintiff, 
changing the course into an artificial 
course, had constructed it so as to ac- 
commodate the waters previously ac- 
commodated by the natural water- 
course, were for the jury. Walley v. 
Wiley, 104 N.H. 318, 56 Ind.App. 171. 


22. See cases infra this note. 


[a] Instructions held proper.—(1) 
An instruction as to the duty of de- 
fendant to avoid injury to plaintiff, 
Campbell vy. Bear River, etc., Water, 
Otc, Cows Calezougs | (2)) maineanaaes 
tion for damages from flowage caused 
by obstruction of a drainage ditch 
by defendant’s cattle, a charge that, if 
the jury found that defendant had 
actual knowledge that his cattle were 
obstructing the ditch, they might find 
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[§ 353] b. Injunctions. A court of equity has 
the right to restrain by injunction interference with 
an artificial watereourse,?* aqueduct,?4 private 
drain,*” or ditch.2® Likewise, one whose rights are 
or will be infringed by the construetion and main- 
tenance of a ditch?? or drain,?® or who is injured 
by leakage or overflow from an artificial water- 
course,”° may obtain injunctive relief where the rem- 
edy at law is not adequate; nor is equity deprived of 
its jurisdiction to enjoin by the fact that pending the 
suit the flooding has continued and entirely destroy- 
ed the present walue of plaintifi’s property.®° It is 
essential that plaintiff suffer some imjury in order 
that he may obtain injunctive relief.?! | Where plain- 
tiff can be adequately compensated in damages, in- 
junctive relief may be denied.??, One who obstruets 
a drainage ditch and causes water to escape and over- 
flow his land cannot enjoin the owner thereof from 
permitting escape of waters from the ditch over 
plaintiff’s land.2® Where, in a suit to restrain inter- 
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[§ 353 
ference with certain ditches, it does not appear that 
a codefendant was the agent of the owner of the 
land, or authorized to represent him or make any 
representations for him, and other defendants are 
not connected with his statements, defendants are 
not estopped to deny plaintiff’s right to transmit wa- 
ters through the ditches by representations of such 
codefendant before plaintiff’s purchase that the wa- 
ters were carried through the ditches.** 


Who may sue. Remaindermen who occupy land 
as tenants from year to year have, in either capacity, 
such a substantial interest in the property and the 
appurtenant easement of drainage as to entitle them 
to maintain a suit to enjoin interference with a drain- 
age ditch.?5 


Pleading and evidence. Suits for injunction to 
restrain interference with, or construction and 
maintenance of, watercourses are governed by the 
general rules of injunctions as to pleading*® and eyvi- 


him negligent, was not error, as that) per, supra. works. Reclamation Dist. No. 83a uve 
did not mean that actual knowledge 24. Wellington v. Rawson, 120 N.| American Farms Co., 285 ee oem 209 
Die NOVeRRGeiss Ming 22 1G) toe eee hot: contifisac to Hajdaation 4/ae seem 
an action for ee from flowage 25. Hilton v. Hawthorne, (Iowa) | qrainage from ee lands. through 
caused by obstruction of a drainage 181 N.W. 259. nea their ditches on the ground that in- 
ditch by defendant’s cattle, a charge [a] Ilustration.—Where plaintiff} creased flowage, not shown to be con- 


that defendant might legally pasture 


drained his cellar through a private 


templated, will cause injuries to 


the part of his lot traversed by the 
ditch if he exercised ordinary and rea- 
sonable supervision over them to see 
that they did not interfere with the 
ditch was proper. Koch v. Speiser, 
supra. (4) In an action for damages 
from flowage caused by obstruction 
of a drainage ditch, a charge that, 
if plaintiff proved that defendant neg- 
ligently or carelessly permitted his 
animals to obstruct the ditch, which 
obstruction proximately caused in- 
jury to plaintiff’s growing crop, plain- 
tiff might recover, was proper. Koch 
v. Speiser, supra. (5) In an action 
to recover damages for injuries to 
land by water, a charge that plaintiff 
“is entitled to whatever you find un- 
der the evidence to be the cost of 
remedying the injury done by the act 
of the defendant, unless that cost will 
exceed the value of the property in- 
jured, and in such case the value of 
the property becomes the measure of 
damages,” is not erroneous, although 
a clearer instruction would be that 
the measure of damages was the cost 
of restoring the property to its former 
condition, instead of the cost of rem- 
edying the injury. Welliver v. Iron- 
dale Electric Light, Heat & Power 
Co., 88 Pa.Super. 26. 


23. Sheehan v. Kasper, 165 P. 632, 
41 Nev. 27; Bitting’s Appeal, 105 Pa. 
517. 

[a] To entitle plaintiffs to judg- 


ment restraining defendant from de- 
stroying a canal, ditch, and power 
line, the canal must have had valid 
existence, must have been owned by 
plaintiffs, who must have acquired a 
license to construct and operate a 
branch ditch and power line irrevoca- 
ble by defendant, and defendant must 
have been threatening to destroy the 
ditch and power line. Sheehan v. 
Kasper, 165 P. 632, 41 Nev. 27. Ina 
suit to restrain defendant from de- 
stroying a canal, ditch, and power 
line, where the superintendent of an 
exploration company from which 
plaintiffs claimed a license to con- 
struct the ditch and line knew of the 
construction from the beginning, and 
no protest was made, the court will 
presume that plaintiffs had a license 
from the company. Sheehan v. Kas- 


drain owned by himself and others, 
running through a lot subsequently 
purchased by defendant, defendant 
may be restrained from connecting a 
tile drain with such private drain on 
the property purchased to drain a 
residence on an adjoining lot, where 
the evidence shows that such connec- 
tion would increase the flow through 
the private drain to plaintiff’s dam- 


age. Hilton vy. Hawthorne, (iowa) 
181 N.W. 259. 

26. Schleman v. Leeka, 131 N.E. 
527, 78 Ind.App. 594; Park v. Acker- 
man, 83 N.W. 173, 60: Neb: 405; 


Mathias v. Holland, 111 S.E. 134, 132 
Va. 274; Holm v. Montgomery, 113 P. 
1115, 62 Wash. 398, 34 L.R.A.N.S. 506. 
See Kerber v. Stroh, 201 Ill.App. 272. 


27. Salton Sea Cases, 172 F. 792, 
97 C.C.A. 214 [cert den sub nom. Cali- 
fornia Development Co. v. New Liver- 
pool Salt Co., 30 S.Ct. 405,°215 “Wis; 
603, 54 L.Ed. 345]; Vestal v. Young, 
82 Pest. 147, Cals tla: 


[a] Illustration. — A court of 
equity has jurisdiction to enjoin the 
diversion of water from a stream by 
means of canals, whereby the proper- 
ty of complainant is flooded and 
threatened with irreparable injury. 
Salton Sea Cases, 172 F. 792, 97 C.C.A. 
214 [cert den sub nom California De- 
velopment Co. v. New Liverpool Salt 
Co:, 30 S-Ct, 405,215. U.S 6035454 1. 
Ed. 345]. 


28. Eroemke vy. Parker, 
284, 41 N.D. 408. 


29. Sylvester v. Jerome, 34 P. 760, 
19 Colo. 128. 


30. Salton Sea Cases, 172 F. 792, 
97 C.C.A. 214 [cert den California 
Development Co. v. New Liverpool 
Salt Co., 30 S.Ct. 405, 215: U.S. 603, 
54 L.Ed. 345]. 


31. Reclamation Dist. No. 833 v. 
American Farms Co., 285 P. 688, 209 


171 N.W. 


Cal./%4;. Jacob, Vv. Day, 44 P: 243, 111 
Cally 671 
[a] Tllustrations.—(1) Drainage 


districts are not entitled to an injunc- 
tion against natural drainage from 
defendant’s rice lands into their 
ditches, in the absence of a showing 
of injury or threatened injury to their 


lands, for which they will be liable. 
Reclamation Dist. No. 833 v. Ame?i- 
can Farms Co., supra. (3) Drainage 
districts are not entitled to injunc- 
tion against drainage from defend- 
ant’s rice lands through their ditches 
on the theory that it may ripen into 
an easement. Reclamation Dist. No. 
833 v. American Farms Co., supra. 


32. Shaw v. Morrison, 259 S.W. 
20%, 202 Ky. 4357, 


33. Ward v. Seaweard, 176 P. 422, 
90 Or, 273. 


34 Campbell v. Flannery, 
702, 80 P. 240, 32 Mont. 119. 


35. Mathias v. Holland, 111 S.E. 
134, 132 Va. 274. 


36. See Injunctions §§ 528-577; 
and cases infra this note. 


[a] Bill for injunction held suffi- 
cient.—(1) A complaint seeking to 
enjoin defendants from diverting an 
increased amount of water into their 
irrigation ditch over plaintiff’s lands, 
which contained a statement of facts 
constituting the cause of action in an 
ordinary concise manner, and which 
averred that defendants threatened 
to make enlargements of the ditch, 
followed by statements as to damage 
which would result, is not open to at- 
tack on the ground that there was no 
allegation that defendants threatened 
to make any material enlargement of 
the ditch. Barr v. Branstetter, 184 P. 
409, 42 Cal.App. 725. (2) A “com- 
plaint seeking to enjoin defendants 
from increasing the amount of water 
diverted into their drainage ditch over 
plaintiff's lands, which alleged that 
plaintiff’s lands would be overflowed 
and rendered unfit for cultivation, 
was a sufficient statement of irrepara- 
ble injury. Barr tiv. Branstetter, 
Supra. (3) In a suit.to enjoin de- 
fendants from destroying plaintiff’s 
ditch, where the answer sets up that, 
since the commencement of the suit, 
defendants had destroyed part of the 
ditch, and that it could not be 
specifically replaced, a supplemental 
complaint which alleges the facts 
stated in the answer, and asks dam- 
ages, does not state an independent 
cause of action. Jacob v. Lorenz, 33 
PLO poo: Gala oe 


COW 


For later cases, developments and changes in the jaw see Annotations, same title and section number, 
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§§ 353-356] 


dence.?? 


Relief granted should not be so broad in its scope 
as to impose a greater restriction on defendant than 
necessary.°§ 


[§ 354] ce. Damages. Where the construction 
and maintenance of an artificial watercourse, ditch, 
or canal causes injuries to another’s property, the 
measure of damages is the difference in market value 
_ before and after the injury.*® Where an adjoining 
landowner permanently injures the land of another 
by withdrawing therefrom the waters of an artificial 
lake, the measure of damages is the difference in val- 
ue of the land before and after such withdrawal.*°® 
Where plaintiff’s lands were flooded by the city’s 
construction of a drainage ditch, and thereafter such 
lands were included in a drainage district and assess- 
ed, it was held that plaintiff could not recover from 
the city the amount of the assessment on the ground 
that the necessity for the improvement arose because 
of the city’s wrongful construction of the ditch.*! 
Where damages are caused in part by the overflow 
of a canal and in part by natural causes, great lati- 
tude is allowed in estimating the amount of damag- 
es attributable to each.*2, Expense incurred by rea- 


{b] Allegation of irreparable in- 
jury.—Where a petition for injunc- 
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tion for destroying plaintiff’s ditch, 
which crossed defendant’s mine, the 
fact that there had been locations 
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son of defendant’s drain should, in a proper case, be 
included in the measure of damages.*# 


[§ 355] 6. Indictment. The statutes of some 
states make it an indictable offense to cut, injure, or 
destroy a ditch or aqueduct.** 


[§ 356] B. Accumulation and Storage of Water on 
Land; Pools, Tanks, and Reservoirs*—1. Liability 
for Escaping Waters. While the owner of land has 
a legal right to accumulate water on his land,*® as 
in a reservoir,*® he is bound to use and guard it so 
as not to injure others.4* In England the earlier cas- 
es held that an adjoining owner who brought on his 
land or collected and kept there water which was 
likely to do mischief if not properly controlled kept 
it there at his peril and was prima facie answerable 
for all damages which were the natural consequences 
of its escape;*® but subsequently this rule was qual- 
ified by absolving the adjoining owner from liabil- 
ity where the injury was caused by some agency be- 
yond his control, as vis major or an act of God, in 
the sense that the injury resulted from something 
which it was practically, although not physically, im- 
possible to resist.49 The English rule has been fol- 
lowed to some extent in this country;°° but in gen- 


Gray, (Tex.Civ.App.) 184 S.W. 242. 
[a] Determination of value.—(1) 


tion alleged that an adjoining proper- 
ty owner had constructed a ditch 
which was not of sufficient depth to 
carry water, and that water backed 
up on plaintiff's land, and no com- 
plaint was made of the construction 
of the ditch, but merely of its depth, 
and that the county authorities had 
built the roadbed south of plaintiff's 
land higher than it was before and 
opened a ditch, and that plaintiff 
would be injured by such improve- 
ment, all of which allegations were 
fully denied by defendants, the facts 
stated showing that plaintiff would 
not be injured by the work being done 
by the county, and the bill failing to 
show permanent or irreparable in- 
jury, no case for injunction was stat- 
ed. Williamson v. Johnson County, 
(Tex.Civ.App.) 241 S.W. 533. 


37. See Injunctions §§ 
and cases infra this note. 


[a] Burden of proof.—(1) One su- 
ing to restrain the maintenance of a 
water corporation’s ditch across his 
Jand, because seepage therefrom was 
injuring the land, has the burden of 
proving that the water which injured 
the land has escaped from defend- 
ant’s ditch. Taylor v. Farmers’ Irr. 
Co. 8162 2 9%. 82) Orin TOL, WiC) Des 
fendants constructing upon their own 
lands an open ditch in the course of, 
but deepening and enlarging, the bed 
in a natural waterway will not be en- 
joined from completing the ditch on 
the ground that water will thereby 
be discharged upon plaintiff’s land 
unless it is clearly shown by the evi- 
dence that the water normally con- 
tained in, and carried by, such water- 
way will thereby be diverted and dis- 
charged upon plaintiff’s lands to his 
damage. Miksch v. Tassler, 187 N.W. 
796, 108 Neb. 208. 

{b] Admissibility—(1) In an ac- 
tion for destroying a ditch, deeds and 
a receiver’s receipts for mineral en- 
tries are competent to show owner- 
ship in plaintiff, and the use to which 
he could put the water, and the fact 
that he was not the sole owner of 
some of the parcels did not affect 
their admissibility. Jacob v. Lorenz, 
83 P. 119, 98 Cal. 332. 


578-593; 


(2) In an ac- 


covering part of the mine before the 
ditch was constructed is immaterial, 
when defendants’ title was not con- 
nected with them, but was based on 
a survey and location made after the 


construction of the ditch. Jacob v. 
Lorenz, supra. 
[ce] Weight and sufficiency.— 


Plaintiff must show by a preponder- 
ance of evidence that acts of defend- 
ant caused the injury. Caillouet & 
Maginnis v. Coguenhem, 35 So. 385, 
111 La. 60 (evidence held insufficient 
to entitle plaintiff to an injunction re- 
straining defendant from floating 
logs in a stream in which a drain 
empties, it not appearing that the 
drain was obstructed thereby); 
Maylor--Vv. harmers irr Con vou 
Prag. oo 2Ore 101, in ae. SUL sco 
enjoin the maintenance of a water 
corporation’s ditch across plaintiff's 
land, evidence as to the construction 
and maintenance of the ditch, and of 
seepage therefrom as the cause of 
the injury, was held not to entitle 
plaintiff to the extraordinary remedy 
of injunction). 


38. See Injunctions § 645; 
ease infra this note. 


[a] Scope of restraint.—Where a 
watercourse, flowing from plaintiff’s 
onto defendant’s land, formerly ran 
some distance on defendant’s land be- 
fore turning, and defendant con- 
structed a new ditch, which, although 
wholly on his land, carried the chan- 
nel near plaintiff’s land, it was error, 
in an action to enjoin defendant from 
maintaining such ditch and diverting 
waters from the former channel, to 
enter a decree as prayed, on the the- 
ory that defendant’s ditch would in 
the future fill up and cause over- 
flows on plaintiff's adjacent land, but 
the decree should only have restrain- 
ed defendant from constructing and 
maintaining the ditch so as to cause 
overflows on plaintiff’s land, and from 
interfering with the drainage of sur- 
face water naturally flowing from 
plaintiff's lands upon  defendant’s 
Jands. Mickelwait v. Wright, 191 N. 
W. 291, 194 Iowa 1265. 


39. Indiana Co-op. Canal 


and 
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In determining market value, the per- 
manency or temporary nature of the 
damage should be considered. Indi- 
ana Co-op. Canal Co. v. Gray, (Tex. 
Civ.App.) 184 S.W. 242 (injury to land 
from water seeping through defend- 
ants’ embankment cannot be deemed 
permanent where it lasts for a time 
only, even though it be_ several 
years). (2) To show market value 
of land after water seeping through 
defendants’ embankment had soaked 
into it, defendants should be allowed 
to show that the land had regained 
its normal state. Indiana Co-op. Ca- 
nal Co. v. Gray, supra. 


40. Fin & Feather Club v. Thomas, 
(Civ.App.) 138 S.W. 150 [rev on other 
grounds 171 S.W. 698, 106 Tex. 490]. 

41. Conklin v. City of Des Moines, 
168 N.W. 874, 184 Iowa 384. 


42. Holland-Dale Garden Co. v. 
State, 184 N.Y.S. 237, 113 Misc. 219. 


43. Shaw v. Cummiskey, 7 Pick. 
(Mass.) 76. 


44, Castleberry v. State, 
442; State v. Jones, 33 Vt. 443. 


45. Odell v. Nyack Water Works 
Co., 36 N.Y.S.. 206, 91 Hun 283. 


46. Odell v. Nyack Water Works 
Co., supra. 


47. Odell v. Nyack Water Works 
Co., supra. 


[a] Thus the owner of a reservoir, 
who shuts up the overflow pipe, caus- 
ing the water to overflow, and, by 
means of a subterranean channel, run 
into the well of another, is guilty of 
a trespass and is liable for damages. 
Odell v. Nyack Water Works Co., 36 
N.Y.S. 206, 91 Hun 2838. 


48. Rylands v. Fletcher, L.R. 3 
rai 330, 1 E.R.C. 235 [aff L.R. 1 Exch: 


49. Nichols v. Marsland, L.R. 10 
Exch. 255, 1 E.R.C. 262 [dist Fletcher 
v. Rylands, L.R. 1 Exch. 265 (aff L.R. 
Pens Os Leben. 250 le 


50. Rau v. Minnesota Valley R. 
Co., 13 Minn. 442; Weaver Mercantile 
Co. v. Thurmond, 70 S.E. 126, 127, 68 
W.Va. 530, 33 L.R.A.N.S. 1061. See 
Kankakee Water Co. v. Reeves, 45 Ill. 


62 Ga. 


*By HARRY ROSEN (§§ 356-363). 
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eral the American courts base the liability on negli- 
gence, either in the original construction of the reser- 
voir or other receptacle, in subsequently allowing it 
to become defective, or in failing properly to provide 
against all such contingent damages as might rea- 
sonably be anticipated.°! One who accumulates wa- 
ter artificially on his own land is liable for injuries 
resulting to adjoining land from _ percolations 
through the soil, caused by the pressure of the accu- 
mulated mass.°? Where a landowner through arti- 
ficial means causes water to accumulate on his land 
in such a way as to constitute a nuisanee, he is lia- 
ble for any damage done to an adjoining landowner 
by reason of the escape of the accumulated waters®? 
even though the escape is by pereolation.®¢ There 
is no such lability, however, if the accumulated wa- 
ter does not constitute a nuisanee.®> For any neg- 
ligence in the construction of the place of the ac- 
cumulation of water the landowner 1s, of course, lia- 
ble.5® By statute in some jurisdictions owners of 
reservoirs are made liable for all damage arising 
from leakage or overflow’? or from floods caused by 
breaking of their embankments.°* In spite of such a 


App. 285 (suggesting that the ques- 


WATERS 


ee 


[§§ 356-357 


statute it is held in such a jurisdiction that an act 
of God or the public enemy is a good defense to an 
action for flood damages caused by the breaking of 
the embankment of a reservoir.°® Where a railroad 
company constructed a borrow pit on its right of 
way, into which surface or flood waters collected, and 
seeped into plaintiff’s adjoining land, to its injury, 
the railroad company was liable therefor at common 
law.®° 


[§ 357] 2. Rights in Water. Where a landowner 
had an easement to use for stock purposes a water 
reservoir or pond, the railroad company which owned 
the reservoir cannot, the landowner having abused 
his rights, exclude him from all use,®! but should ap- 
ply to the courts for relief or to restrain the land- 
owner from using the reservoir in such a manner as 
to so pollute the water that it could not be used for 
railroad purposes.°? Where the right to use the wa- 
ter in a reservoir or pond for stock purposes was ap- 
purtenant to a parcel of land, the owner of the land, 
while not entitled to use the reservoir as a watering 
place for stock kept and maintained on other lands, 


Civ.App. 631. 


tion of negligence is immaterial); 
Wilson v. Bedford, 108 Mass. 261, 11 
Am.R. 352; Shipley v. Fifty Associ- 
ates, 106 Mass. 194, 8 Am.R. 318 (both 
dictum). 

“Tiability in cases like the present 
rests upon the principle that a man 
who erects a structure upon his prem- 
ises which, because of neglect to 
take care of it, becomes a nuisance, 
either to the public or to the property 
of an adjoining owner, is liable.” 
Weaver Mercantile Co. v. Thurmond, 
supra. ‘ 

{a] Thus whoever collects water 
on his land through artificial means 
is absolutely responsible for any 
damage caused adjoining lands by 
reason of its escape regardless of the 
question of negligence. Wilson v. 
Bedford, 108 Mass. 261, 11 Am.R. 352; 
Shipley v. Fifty Associates, 106 Mass. 
194, 8 Am.R. 318 (dictum). 


[b] Rule applied (1) where de- 
fendant made an excavation which 
filled by the rise of a river and dis- 
charged the water on the adjoining 
land. Rau v. Minnesota Valley R. 
Co., 18 Minn. 442. (2) To escape of 
water from a tank. Kankakee Water 
Co. v. Reeves, 45 Ill.App. 285. 


{[c] Bes ipsa loquitur.—If an ar- 
tificial water tank bursts and the es- 
caping water injures the property of 
an adjoining proprietor, negligence 
will be presumed, the rule of res ipsa 
loquitur applying. Weaver Mer- 
cantile Co. v. Thurmond, 70 S.B. 126, 
68 W.Va. 530, 38 L.R.A.N.S. 1061. 


[d] If landlord have on his prem- 
ises a water tank which supplies wa- 
ter to houses occupied by several 
tenants, he is bound at his peril to 
prevent the water from escaping and 
jnjuring the property of an adjoining 
proprietor. Weaver Mercantile Co. v. 
Thurmond, 70 S.E. 126, 68 W.Va. 5380, 
38. L.R.A.N.S. 1061. 


51. Cal.—Sutliff v. Sweetwater 
Water Co., 186 P. 766, 182 Cal. 34; 
Hverett v. Hydraulic Flume Tunnel 
Co: 23 Cale 225, 

Il).—Murtha v. O’Herron, 178 Ill. 
App. 347; Garvey v. Goughlan, 92 Ill. 
App. 582. 

Ind.—Bohrer v. Dienhart Harness 
Co., (App.) 45 N.BE. 668. . 


me SD cNor by v. Gillum, 73 Mo.App. 
We 


N.Y.—Radcliff v. Brooklyn, 4 N.Y. 
195, 5 53 SAAD 35%; Selavine ston ev. 
Adams, 8 Cow. 175. 
wisp ete v. Vetter, 38 Pa.Super. 


[a] » Thus the owner of an artifi- 
cial reservoir in no way constituting 
a nuisance, having been negligent in 
no respect, is not liable for injury to 
Jand below by the breaking out of 
waters through an extraordinary and 
unprecedented flood. Sutliff v. Sweet- 
Water Water Co., 186 P. 766, 182 Cal. 
ot 

[b] Rule applied to: (1) Negli- 
gence as to defective hydrant. Wahl 
v. Vetter, 38 Pa.Super. 234. (2) Ob- 
struction of gutter causing water to 
flow in adjoining owner’s cellar. 
Bohrer v. Dienhart Harness Co., (Ind. 
App.) 45 N.E. 668. (3) Waste water 
from barn. Murtha v. O’Herron, 178 
Ill.App. 347. 


[c] Keeping and maintaining ex- 
cavation adjacent to plaintiff's prem- 
ises for a long space of time, in which 
water accumulates, injuring plain- 
tiff’s building and, causing a loss in 
rents and expenditures for repairs, 
presents a good cause of action, the 
consequences of such excavation be- 
ing Such as might reasonably be an- 
ticipated by defendant. Garvy v. 
Coughlan, 92 Ill.App. 582. 

52. Wilson v. New Bedford, 108 
Mass. 261, 11 Am.R. 352. 

[a] Defenses.—A conveyance of 
land for the purpose of erecting a 
reservoir thereon is no bar to the re- 
covery of damages by the grantor for 
injuries to his adjoining land from 
percolations through the soil caused 
by the pressure of the water in the 
reservoir, Wilson v. New Bedford, 
108 Mass, 261, 11 Am.R. 352. 


53. Quinn v. Chicago, Burlington 
& Quincy R. Co., 19 N.W. 336, 63 Iowa 
510; International & G. N. R. Co. v. 
ae 95 S.W. 717, 42 Tex.Civ.App. 


[a] Thus, where a railroad com- 
pany constructed ditches and exca- 
vations, creating reservoirs from 
which water reached and damaged 
plaintiff's Jand, the railroad company 
was liable. International & G. N. R. 
Co. v. Slusher, 95 S.W. 717, 42 Tex. 


Breakage, leakage, or overflow of 
dames or mill races see supra §§ 385— 
54, Quinn v. Chicago, Burlington 
& Quincy R. Co., 19 N.W. 336, 63 lowa 
5102" International’ etes™ RA lConssve 
ee 95 S.W. 717, 42 Tex.Civ.App. 


Flowage through percolation see 
Supra § 58. 

55. Quinn v. Chicago, Burlington 
Sey. R. Co., 19 N.W. 336, 63 Iowa 


[a] Seepage from excavation.— 
One whose foundation walls are in- 
jured by water percolating through 
the soil from an excavation in an ad- 
joining lot has a cause of action 
against the owner thereof if the wa- 
ter was unlawfully allowed to remain 
standing in such excavation, So as 
to constitute a nuisance, but not if 
the damage resulted from a lawful 
use of the premises. Quinn v. Chica- 
an etc., R. Co., 19 N.W. 836, 68 Iowa 


56. Reed v. State, 15 N.E. 735, 108 
NEY. P4075 See Winchester Water 
Works Co. v. Holliday, 45 S.W.(2d) 9, 
241 Ky. 762 (breaking of reservoir 
dam); Texas & P. Ry. Co. v. Frazer, 
(Tex.Civ.App.) 182 S.W. 1161 (break- 
ing of reservoir and dam). 


[a] Thus, where the state, in con- 
structing an embankment for a reser- 
voir, uncovers a large bed of gravel, 
which is covered with water when the 
reservoir is full, and makes no at- 
tempt to render the bed water-tight, 
it will be liable for all damages caus- 
ed by the water percolating from the 
reservoir through the gravel bed, and 
injuring the adjacent land. Reed v. 
State, 15 N.E. 735, 108 N.Y. 407. 


Accumulation of surface water and 
discharge in a body see supra § 300. 

57. See statutory provisions. 

58. See statutory provisions. 

59. Ryan Gulch Reservoir Co. v. 
Swartz, 234 P. 1059, 77 Colo. 60. 

60. Canon City, etc., R. Co. v. Ox- 
toby, 100 P. 1127, 45 Colo. 214. 

61. McCoy v. Chicago, M. & St. P. 
R. Co., 155 N.W. 995, 176 Iowa 139. 

62. McCoy v. Chicago, M. & St. P. 
R. Co., supra. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 357-364] 


may transfer stock from other lands to the dominant 
tenement and then use the water.®? 


[§ 358] 3. Actions—a. Limitations. General 
rules apply to questions of limitations in actions for 
injuries caused by escaping waters.*4 


[§ 359] b. Parties. Questions of joinder of par- 
ties in actions for damage caused by escaping waters 
are governed by general rules.°° Hence in the ab- 
sence of joint liability there can be no joinder of de- 
fendants whose separate reservoirs in different lo- 
ealities caused the damage complained of.°° 


[§ 360] ce. Evidence. General rules govern ques- 
tions of evidence in actions involving injury from es- 
ecaping waters.°* 

[§ 361] d. Trial. Questions relating to the trial 
of actions arising from injury caused by escaping 
waters are governed by general rules.°* 


[§ 362] e. Injunctions. While the collection and 
drainage by defendants of water from their stor- 
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age plant onto plaintiff’s premises ceased at the 
time the action was tried, plaintiff is entitled to an 
injunction restraining defendants from collecting 
and discharging water upon the premises where the 
offense was being committed at the time the action 
was commenced, and the pipes and conduits are in 
position through which it might be resumed.*® 


[§ 363] f. Damages. General rules as to damag- 
es control such questions in actions for injuries from 
escaping waters.’° 


[§ 364] C. Dams and Mill Ponds**1—1. Right To 
Detain and Impound Water by Dams.*?. The dam- 
ming of a nonnavigable stream is not necessarily, or 
even prima facie, a public or a private nuisance,*? 
for it is fundamental that an upper riparian may rea- 
sonably detain’? and use7® the waters of a stream 
flowing through his land. Indeed it has been de- 
clared to be the settled policy of some states to en- 
courage the development, by private initiative, of 
the water power of their streams.7° 


63. McCoy v. Chicago, M. & St. P. 
Re-Col, supra: 

64. See case infra this note. 

{a] Statute of limitations.—In a 


claim against the state for damages 
caused by water seeping from a res- 
ervoir and injuring claimant’s land, 
the statute of limitations cannot be 
applied on the theory that there has 
been a permanent appropriation of 
the lands injured. The cause of ac- 
tion is continuous and arises from 
time to time as the injury is inflicted 
and claimant can recover such dam- 
age as he suffers within the statutory 
period. Reed v. State, 15 N.E. 735, 
108 N.Y. 407. 


; Be See Parties §§ 108-137, 141- 
83. 
66. Ryan Gulch Reservoir Co. v. 


Swartz, 234 P. 1059, 77 Colo. 60. 


[a] Thus, where two reservoirs 
located in different townships and 
under different management broke 
and flooded plaintiff's land during an 
unprecedented storm, in the absence 
of concert of action or concurrence 
of acts, there was no joint liability, 
and the owners could not be sued 
jointly. Ryan Gulch Reservoir Co. v. 
Swartz, 234 P. 1059, 77 Colo. 60. 


67. See cases infra this note. 


[a] Evidence of damage.—(1) In 
an action for damages by the flooding 
of plaintiff’s land by the breaking of 
defendant’s reservoir, evidence that 
about eight or ten months after the 
flooding plaintiff expended a certain 
sum in repairing his reservoir em- 
bankment was not of itself sufficient 
to authorize the allowance of dam- 
ages on that ground, there being no 
evidence to show that the repairs 
were made necessary by the flooding, 
or that the amount expended was rea- 
sonable, or as to the actual damage 
to the reservoir embankment, Mus- 
tang Reservoir, Canal & Land Co. v. 
Hissman, 112 P. 800, 49 Colo. 308. 
(2) In an action for damage to land 


from the overflow of defendant’s 
reservoir, covering a period of six 
years, testimony as to what plain- 


tiff paid for fifteen acres adjoining 
the tract after commencement of the 
action, was not admissible to show 
the rental value of the premises dur- 
ing such six-year period, in view of 
the fluctuating real estate market 
during such time. Millen v. Great 
Northern Ry. Co., 188 N.W. 257, 152 
Minn. 547. (3) Plaintiff held not to 
have established damages to his land 


caused by seepage resulting from the 
construction of ditches, a sunken 
garden, and a fishpond on defendant’s 
adjoining premises. Coopey v. Cole, 
PUPA) 1550)... 0) Or =od. 


68. See cases infra this note. 


fa] Question for jury.—In an ac- 
tion for damage to plaintiff’s land by 
water from defendant’s reservoir, the 
question of whether the escape of 
the water was due to an unprecedent- 
ed rainfall was, in view of the con- 
flicting evidence, for the jury. Cald- 
bick v. Marysville Water & Power 
Co., 195 P. 1027, 114 Wash. 562. 


[b] Questions considered.—The 
amount expended by defendant in 
making improvements on land bought 
from plaintiff and the fact that plain- 
tiff made no protest against their 
construction should be considered in 
arriving at an equitable determina- 
tion of rights in an action for dam- 
ages caused by seepage resulting 
from improvements. Coopey v. Cole, 
PL Psd). 550,) 14050Ors) 51. 


[c] Instructions as cure of error. 
—In an action for damages to land 
caused by water leaking from a city 
reservoir, and also for permanent in- 
jury caused by the location of the 
reservoir, evidence of depreciation of 
the land from proximity to the res- 
ervoir was admitted over objection, 
a motion to strike out was overruled, 
and the jury were not told to disre- 
gard it. It was held that it was im- 
possible to say the error was cured 
by an instruction that the erection 
of the reservoir gave plaintiff no 
right of action, and that his right 
of recovery was limited to the injury 
to the rental or usable value of the 
land to the commencement of the ac- 
tion, and such permanent injury 
thereto as had been caused by leak- 
age from the reservoir. Southard v. 
See BYP IN MAS ALBIS, al NG oy oad Ovi 


[d] Direction of verdict.—There 
being no evidence in support of the 
allegation, in an action for damages 
by seepage from defendant’s reser- 
voir, that defendant had failed to 
obey a decree enjoining it from dis- 
charging steam and water into its 
reservoir without laying in certain 
tiling, the court improperly refused 
to direct a verdict for defendant. 
Kippen v. Grant County Milling Co., 
va tw COG ron oom ll. 


unbar v. Sweeney, 
913 “530. N.Y. 609. 


130 N.E. 


70. See cases infra this note. 

[a] Measure of damages.—(1) 
The measure of damages for injury 
to land, by its being covered with 
sediment and débris by being: flooded 
by the breaking of a reservoir, is the 
difference between the value of the 
land before and immediately after 
the injury and not the reasonable cost 
of clearing the land, although evi- 
dence of such cost would be admissi- 
ble to aid in determining such differ- 
ence in the value of the land. Mus- 
tang Reservoir, Canal & Land Co. v. 
Hissman, 112 P. 800, 49 Colo. 308. (2) 
The measure of damages for seepage 
resulting from defendant’s improve- 
ments is the difference between the 
value of the land as a result of the 
seepage and what it would have been 
worth had seepage not occurred. 
popes v. Cole, 11 P.(2d) 550, 140 Or. 


71. “Dam 1% C.J2 pl6g96: 
“Milldam” see Mills § 2. 
72. Cross references: 


Dams in navigable rivers see Navi- 
gable Waters §§ 82-90. 


Right to flow or flood lands see su- 
pra §§ 34-54. 

Use of water for: 
Irrigation see infra §§ 850-853. 


Mechanical purposes see infra §§ 
1119-1132. 


73. See Nuisances § 144. 


74 Harp v. .lowa Falls Electric 
Co., 191 N.W. 520, 194 N.W. 358, 196 
Iowa 317. 


75. Use of water: 

Right to, in stream generally see su- 
pra § 365. 

AS unreasonable: 
Generally see infra § 365. 


By erection of more than one dam 
see infra § 367. 


76. San Joaquin & Kings River 
Canal & Irrigation Co. v. Fresno 
Flume & Irrigation Coe, Di Raa oe 


158 Cal. 626, 35 L.R.A.N'S. 832; Saw- 
yer v. Board of Sup’rs of Napa Coun- 
ty,c29 Ps 892108 Cale ADD. 446; Brown 
ewe Normandie, 124 A. 697, 123 Me. 


[a] Impounding’ and distribution 
of flood and storm waters is not pro- 
hibited by law, but rather encour- 
aged, where it does not substantially 
damage the existing riparian rights 
of others. San Joaquin & Kings Riv- 
er Canal & Irrigation Co. v. “Fresno 


*By CAROLAN J. WALSH (8§ 364-381). 
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[§ 365] 2. Right and Title to Impounded Wa- 
ter.*7 The building of a dam on a nonnavigable 
stream does not change the status of the stream;*® 
hence a proprietor doing so does not acquire owner- 
ship of the waters stored behind his dam,*® and his 
rights thereto must be governed by the rules of law 
applicable to such rights as he had in the stream be- 
fore he erected the dam.*® The rights he acquires in 
the water dammed back are usufructuary,*! and are 
not severable from the land.*? Thus, while the own- 
er of such a dam and its pond, in the absence of 
rights vested in others by grant, prescription, or oth- 
erwise is entitled to the exclusive use of the water 
stored or the power thereby created,** this use of the 
water must be reasonable** and must not unreason- 
ably diminish the natural flow,®®> because the rights 
of the dam and pond owner are subject to the rea- 
sonable use of the stream by other dam owners.and 
riparian proprietors.*® 

Joint interests. If several persons are interested 
and entitled to use the water impounded behind the 
dam, each must exercise his rights reasonably and 
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with a due regard to the rights of the others;*’ and, 
in case of controversy among them, a court of equity 
has jurisdiction in one proceeding to determine their 
respective rights and obligations.§* 


Rights of adjoining owners.°® A riparian owner 
on the stream within the dead-water zone of a mill 
dam may make such use of the water as does not in- 
terfere with or injure the rights of the dam own- 
er.2° And an owner of land flooded, without grant- 
ed or prescriptive right, by water dammed back by 
another may erect fences to prevent the dam owner 
or others from using the water over his land,*+ unless 
such fences constitute a nuisance. 


[§ 366] 3. Title to Bed under Impounded Water. 
A grantee of land adjoining a pond created by dam- 
ming an ordinary stream will take to its center un- 


less he has excluded himself from such right by deed | 


or contract.°* Indeed theré is a presumption that 
the owner of both sides of a pond or lake created by 
damming a stream owns also the bed of the pond or 
lake,®* or, if he owns the land on one side of the pond 


was enlarged, it then being about four 


Flume & Irrigation Co., 112.P. 182, 
158 Cal. 626, 35 L.R.A.N.S. 832. 

‘77, Riparian rights in natural wa- 
tercourses see supra §§ 8—20. 

. Use of water for mining and me- 
chanical purposes see infra §§ 1119- 
1132. 

78. Greisinger v. Klinhart, (App.) 
282 S.W. 473 [judgm and _ record 
quashed on other grounds (Mo.) 292 
Saw. 75}. 

79. In re Opinion of Justices, 106 
A. 865, 118 Me. 503; City of Syracuse 
v. Stacey, 62 N.E. 354, 169 N.Y. 231. 

[a] No reduction to possession.— 
The construction of a dam across an 
outlet of a lake, river, or stream for 
the purpose of securing power with 
which to operate mills or factories is 
not a reducing of the water to pos- 
session or control and management, 
in such a sense as to change its legal 
character and make it property. City 
of Syracuse v. Stacey, 62 N.E. 354, 169 
N.Y. 231. 

Right to exclusive use see 
note 83. 

Water impounded and reduced to 
possession as property see Property 
§ 36 text and note 19. 

80. Greisinger v. Klinhart, (App.) 
282 S.W. 473 [judgm and_ record 
quashed on other grounds (Mo.) 292 
S.W. 75]. 

81. City of Syracuse v. Stacey, 62 
N.E. 354, 169 N.Y. 231. 

82. City of Syracuse v. Stacey, su- 
pra, 

{a] Right is natural incident to 
land and cannot be severed there- 
from. It may be destroyed, but, if it 
is preserved, it must be in connec- 
tion with the land through or over 
which it flows. City of Syracuse v. 
Stacey, 62 N.E. 354, 169 N.Y. 231. 

83. Me.—Union Water Power Co. 
v. Lewiston, 65 A. 67, 101 Me. 564; 
Warren v. Westbrook Mfg. Co., 33 
A. 665, 88 Me. 58, 35 L.R.A. 388. 

Neb.—City of Fairbury v. Fairbury 
Mill & Elevator Co., 243 N.W. 774, 123 
Neb. 588. 

N.H.—Hutchins v. Berry, 61 A. 554, 
73 N.H. 608. 

N.J.—Merritt v. Parker, 1 N.J.Law 
460. 

N.Y.—Harris v. Thompson, 9 Barb. 
350. 


infra 


R.I.—Publie Utilities Commission 
v. East Providence’ Water Co., 136 A. 


447, 48 R.I. 376 [rearg den 137 A. 
387]. 
[a] Not limited to use for pow- 


er.—The reasonable use of water of 
a stream held back by dams is not 
confined to the utilization of water 
for power, but extends to whatever 
purposes may be found to be just and 
reasonable. Sturtevant v. Ford, 182 
N.E. 560, 280 Mass. 308. 


Mechanical and mining uses see in- 
frail $2119: 

84. In re Opinion of Justices, 106 
A. 865, 118 Me. 503; City of Syracuse 
v. Stacey, 62 N.E. 354, 169 N.Y. 231; 
Town of Lawrence v. American Writ- 
ine Paper Co., 128 N.W. 440, 144 Wis. 


Use of water for mechanical pur- 
poses see infra §§ 1121-1125. 

85. In re Opinion of Justices, .106 
A. 865, 118 Me. 503; Cozy Lake, Inc., 
v. Noyoda Girls Camp, 128 A. 149, 97 
N.J.Eq. 384. 


Construction of ornamental 


[a] 
ponds by damming a stream is not 
unlawful where they are not so large 


as materially to diminish, by evapora- 
tion or absorption, the quantity of 
water in the stream. Pierson v. 
Speyer, 70 N.E. 799, 178 N.Y. 270, 102 
Am.S.R. 499. 


86. Finley v. Hershey, 41 Iowa 
389; Town of Lawrence v. American 
Writing Paper Co., 128 N.W. 440, 144 
Wis. 556. 


87. Berry v. Hutchins, 61 A. 550, 
73 N.H. 310; Fuller v. Daniels, 63 N. 
H. 395; Brown v. Bowen, 30 N.Y. 519, 
86 Am.D. 406; Townsend v. McDon- 
ald, 14 Barb. 460 [rev on other 
grounds 12 N.Y. 381, 64 Am.D. 508]; 
Dyer v. Cranston Print Works Co., 
48 A. 791, 22 RE. 506. 


[a] Ownership in common of wa- 
ter.—(1) Where a riparian owner be- 
comes the owner of water rights in a 
mill pond formed by the stream, his 
right to the use of water is changed 
from the ordinary right of a riparian 
owner to those of an owner in com- 
mon of a mill pond. Fowler v. Kent, 
52 A. 554, 71 N.H. 388. (2) Where 
plaintiffs own mill privileges enti- 
tling them to parficipate in so much 
of the water of an enlarged reservoir 
as will equal their share of the wa- 
ters of the same reservoir before it 


feet in depth, and defendant is the 
owner of a preferential privilege at 
the same dam but is entitled to share 
in all of the water of the dam, it was 
held, on an issue as to the respective 
rights of the parties, that the entire 
body of water in the enlarged reser- 
voir should be considered as com- 
mon and each owner should be allot- 
ted his proportionate share of all 
the water, and the court should not 
draw an imaginary plane four feet 
below the top of the dam retaining 
the reservoir, and give plaintiffs the 
right to have such dam closed when 
the waters flow below that plane. 
Paee v. Hutchins, 61 A. 550, 73 N.H. 


Adams v. Manning, 48 Conn. 
477. See also Jordan v. Woodward, 
38 Me. 423 (where injunctive relief in 
such a case was denied on the 
srounds that the courts of law fur- 
nished a sufficient remedy, no irre- 
parable injury was threatened, and 
there had been no judicial decision 
establishing a violation of the rights 
of complainant). 


89. Adjoining owners generally 
ar Landowners 1 C.J. p 


Relative rights of mill dam owners 
tae floaters see Logs and Logging 

90. City of Fairbury v. Fairbury 
Mill & Elevator Co., 248 N.W. 774, 
123 Neb. 588. 


91. Greisinger v. Klinhart, (App.) 
282 S.W. 473 [judgm and record 
quashed on other grounds (Mo.) 292 
S.W. 75]. 


92. Greisinger v. Klinhart, supra. 


93. Providence Forge Fishing & 
Hunting Club v. Miller Mfg. Co., 83 
S.E. 1047, 117 Va. 129. 

[a] Deed describing land as 
bounded on the east by the “Provi- 
dence Forge millpond”’ does not ex- 
clude any part of the pond from the 
conveyance, but the grantee took to 
the center of the pond. Providence 
Forge Fishing & Hunting Club v. 
MUNCE Mfg. Co., 83 S.E. 1047, 117 Va. 


94  Wyandanch Club v. Davis, 53 
N.Y.S. 998, 33 App.Div. 598. 

[a] This presumption is applica- 
tion of the presumption that the own- 
er on both sides of a nonnavigable 


ae ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


i 


§§ 366-367] 


or lake, he owns to its center;°> but this presumption 
is rebuttable.°® 


[§ 367] 4. Construction and Maintenance of Dams 
aud Ponds’®’—a. Right To Erect and Maintain Dams 
—(1) In General. In the absence of statutory re- 
strictions,®* a riparian owner may, for his own law- 
ful purposes,®® as an incident to his ownership,! law- 
fully erect a dam across a stream on his own land, 
previded he does not materially injure other owners 
on the stream.” However, such a structure is un- 
lawful where it injures the land of others or unrea- 
sonably interferes with their use of the water. Un- 
der the principle that a riparian proprietor must ex- 
ereise his rights in a reasonable manner so as not to 
interfere unreasonably with the corresponding rights 
of others,* the erection of a dam, as distinguished 
from the use of the dam, must not constitute an un- 
reasonable use of the waters of the stream. The 


WATERS 


[67 C.J.] 919 


| 


question as to whether the erection of a particular 
dam is or is not a reasonable use of the water of a 
stream is primarily a question of fact to be deter- 
mined more by the exercise of sound judgment than 
by rules of law.° An upper riparian proprietor is 
not making a reasonable use of the stream where he 
erects a dam, the maintenance of which will mate 
rially diminish the flow’ or materially interfere with 
the continuity of the power supplied by the stream to 
the lower proprietors,* and it would be an unreason- 
able use were one proprietor to construct a dam and 
pond so near to the dam of another as unreasonably 
to interfere therewith.® Long continued occupation 
by an upper and lower riparian proprietor, without 
granted or prescriptive rights, does not in the least 
affect the question of reasonable use of the water 
by the construction of a dam between the two.'? 
A riparian owner cannot complain of a dam erected 


stream owns its bed, and, if he owns 
one side, he owns the bed to the cen- 
ter of the stream. Wyandanch Club 
v. Davis, 53 N.Y.S. 993, 33 App.Div. 
598. 

Ownership of bed of natural: 
Lake or pond see supra § 280. 
Stream see supra §§ 222-226. 

95. Wyandanch Club v. Davis, -su- 
pra. 

96. Wyandanch Club v. Davis, su- 
pra. 


97. Cross references: 
Establishment of mills see Mills § 
Injuries from improper construction 

see infra §§ 375-380. 


Obstructions of flood waters See su- 
pra § 27. 

Right to construct dam in navigable 
waters see Navigable Waters §§ 
82-86. 
ger See infra text and notes 12- 

18. ! 


99. Sloss-Sheffield Steel & Iron Co. 
vy. Wilson, 62 So. 802, 183 Ala. 411; 
Fackler v. Cincinnati, N. O. & T. P. 
R. Co.,°17 S:.W.(2d) 194, 229 Ky. 339: 


[a] Railroad purposes.—A_ rail- 
way company may dam a stream and 
use the water for railway purposes, 
if without material damage to the 
lower riparian owner making bene- 
ficial use thereof. Fackler v. Cincin- 
nati, Nv Oe tT. Pree Co.) 2f Siw. (2d) 
194, 229 Ky. 339. 

Obstruction of water in water- 
courses by railroad see Railroads § 
451. 


1. Piazzek v. Jefferson County 
Drainage Dist. No. 1, 237 P. 1059, 119 
Kan. 119; Corse v. Dexter, 88 N.E. 
332, 202 Mass. 31; Gould v. Boston 
Duck Co., 13 Gray (Mass.) 43. 


[a] Right connected with owner- 
ship.—A right to create water power 
by damming a stream and using the 
power to operate a mill is inseparably 
connected with ownership of the land 
through which it flows, and does not 
depend on acquisition by deed or pre- 
scription of rights in land abutting 
the stream below the dam. Corse v. 
Dexter, 88 N.E. 332, 202 Mass. 31. 


2. Ala.—Sloss-Sheffield Steel & 


Iron Co. v. Wilson, 62 So. 802, 183 
Ala. 411. 

Gal.—Arroyo Ditch, etc., Co. v. 
Baldwin, 100 P. 874, 155 Cal. 280; 


Coleman vy. Le Franc, 69 P. 1011, 137 
Cal. 214; Fisher v. Feige, 69 P. 618, 
13% Cale 39), 92 Am-S)R? 477,259) R.A. 
333; Rindge v. Crags Land Co., 205 
P. 36, 56 Cal.App. 247. 


Idaho.—Boise Development Co. v. 
Idaho Trust & Savings Bank, 133 P. 
916, 24 Idaho 36; Fischer v. Davis, 
116 P. 412, 19 Idaho 493. 


Ind.—American Plate Glass Co. v. 
Nicoson, 73 N.E. 625, 34 Ind.App. 643. 


Kan.—Piazzek v. Jefferson County 
Drainage Dist. No. 1, 237 P. 1059, 119 
Kan, 119. 


Ky.—Fackler v. Cincinnati, N. O. 
& Ti RP. RY Co, 17) S2W.C2d). 194, 229 
Ky. 339. 


Me.—In re Opinion of Justices, 
106 A. 865, 118 Me. 503, 523. ; 


Mass.—Sturtevant v. Ford, 182 N. 
BH. 560, 280 Mass. 303; Corse v. Dex- 
ter, 88 N.E. 332, 202 Mass. 31. 


Mo.—Cavitt v. Fowler, (App.) 285 
S.W. 175. 


N.H.—Dummer Power Co. v. Inter- 
fleets Paper Co., 124 A. 556, 81 N. 


N.J.—Cozy Lake v. Nyoda Girls’ 
Camp, 131 A. 892, 99 N.J.Eq. 384 [rev 
128 A. 149, 97 N.J.Eq. 180]; Exton 
v. Glen Gardner Water Co., 129 A. 
255, 3 N.J.Misc. 613. 


Pa.—Emery Lumber Co. v. Sulli- 


‘van County, 28 Pa.Super. 451. 


Wis.—Douglass vy. 4 Wis. 
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N.S.—Crosby v. Yarmouth Street 
RCo, 45 N.S. 330: 


Ont.—Watson vy. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


[a] As against lower appropria- 
tor.—An upper riparian owner could 
maintain a dam on a creek running 
through his land as against the ob- 
jection of the lower owner entitled 
to use the water by right of appro- 
priation, in the absence of a showing 
of real detriment to the lower owner. 
Rindge v. Crags Land'Co., 205 P. 36, 
56 Cal.App. 247. 


[b] Agreement by owners of op- 
posite banks.—Where the owners of 
land on opposite sides of a stream 
agree with respect to the ownership 
of a dam abutting both banks, the 
owners below them on the stream 
have no cause for complaint as to the 
terms of the arrangement so long as 
the water passing down to them is 
not diminished. Crosby v. Yarmouth 
Street R. Co., 45 N.S. 330. 


3. Cal.—Allen v. Stowell, 79 P. 
371, 145 Cal. 666, 140 Am.S.R. 80, 68 
L.R.A. 223. 

Colo.—Crisman v. Heiderer, 5 Colo. 
589. 

Ind.—Mindnich y. 
86, 38 Ind.App. 202. 


State, 


Kline, 78 N.W. 


Mo.—Geisert v. Chicago, R. I. & P. 
re Co., 42 S.W.(2d) 954, 226 Mo.App. 


N.J.—Cozy Lake v. Nyoda Girls’ 
Camp, 131 A. 892, 99 N.J.Eq. 384 [rev 
128 A. 149, 97 N.J.Eq. 180]; Exton v. 
Glen Gardner Water Co., 129 A. 255, 
3 N.J.Mise. 613. 


N.Y.—In re Board of Water Supply 
of City of New York, 109 N.Y.S. 1036, 
58 Misc. 581. i 

N.C.—Barnes vy. Barnes, 
261. 


Or.—Hansen v. Crouch, 193 P. 454, 
98 Or. 141. 


Wash.—Durga v. Lincoln Creek 
Lumber Co., 92 P. 348, 47 Wash. 477. 


Ont.—Watson v. Jackson, 31 Ont. 
Wenn 6 Ont.W.N. 509, 5 Ont.W.N. 


4 See supra § 15. 


5. Portland Sebago Ice Co. v. Phin- 
ney, 103 A. 150, 117 Me. 153. 


Right and title to impounded water 
generally see supra § 365. 


6 Portland Sebago Ice Co. v. Phin- 
ney, 103 A. 150, 117 Me. 153. 


[a] Fish pond.—The damming of 
a stream to create a fish pond, and 
allowing the natural flow of the wa- 
ter to pass on to the lower riparian 
is a just and reasonable use of the 
water passing through an owner’s 
jan, Wood v. Edes, 2 Allen (Mass.) 


7. %In re Opinion of Justices, 106 
A. 865, 118 Me. 508, 523; Cozy Lake 
v. Nyoda Girls’ Camp, 131 A. 892, 99 
N.J.Eq. 384 [rev 128 A. 149, 97 N.J.Eq. 
180]; Exton v. Glen Garden Water 
Co., 129 A. 255, 3 N.J.Misc. 613; Cros- 
byte Yarmouth Street R. Co., 45 N.S. 


8. Exton v. Glen Garden Water 
Co., 129 A. 255, 3 N.J.Misc. 613. 


{a] If by percolation and evapora- 
tion the maintenance of the dam 
would interfere with the quantity or 
continuity of the flow to lower pro- 
prietors, its construction is not a rea- 
sonable use of the stream. Exton v. 
Glen Garden Water Co., 129 A. 255, 3 
N.J.Misc. 613. 


9. Portland Sebago Ice Co. v. Phin- 
ney, 103 A. 150, 117 Me. 153 (holding, 
however, that the construction of a 
pond and dam between plaintiff’s mill- 
dam and a reservoir, one fourth the 
size of the milldam and one fifth the 
size of the reservoir dam, was not an 
unreasonable use of the water). 


10. Portland Sebago Ice Co. v. 
Phinney, supra. 
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by pubhe authorities whereby the water is maintain- 
ed at its natural leyvel.+! 


Superior right of prior builder. It is the rule in 
many states that as between the right of riparian 
proprietors to construet a dam and appropriate the 
fall of the waters of a stream priority of appropri- 
ation of the waters of a running stream gives one 
no superior right,!? unless it has “been continued for 
such a period of time and under such circumstances 
as would be requisite to establish rights by prescrip- 
tion.1? However, in some jur isdictions by provisions 
of the mill acts to the effect that no dam shall be 
erected to the injury of an existing mill or of any 
mill site which has been previously used or oceu- 
pied,t* the reasonable use above referred tot? is 
subject to the limitation that the owner who first 
erects a mill dam has the right to maintain it, al- 
though it may operate to set the water back to such 
a distance and height as to prevent a proprietor 
above from having sufficient fall to carry a mill on 
his own land;*® and, where such proprietor has in 
fact appropriated the power, the proprietor below 


WATERS 


[$§ 367-368 


is so far restricted that he cannot erect a mill on 
his own land and flow the water back to the destrue- 
tion of the power of the mill already lawfully erect- 
ed.17 Under this statute or similar statutes he who 
first appropriates or improves the water power by 
beginning the construction of his dam, and not he 
who first completes his dam, has the superior right.** 


Construction as trespass. Where the owner of one 
bank of a stream constructs a dam which rests upon 
the other bank not owned by him, the action is a 
trespass.1? 


Highway protection. A statute forbidding the 
obstruction of ditches along public highways is not 
aimed at the protection of ‘adjoining property own- 
ers in the case of a waterway which crosses a high- 
way at right angles.?° 


[§ 368] (2) Statutory License or Permission.** 
The legislature of a state”? or territory?* has power 
to authorize the construction of dams across nonnay- 
igable streams, and such statutory grants or priv- 
ileges are to be construed reasonably?* in the light 


11. Stenberg v. Blue Harth Coun- 
ty, 227 NW. 496, di?) Minns 1a: 

12. Keeney, ete., Mfg. Co. v. Un- 
ion Mts. Co.; 39 Conn. 576; Parker’ 'v. 
Hotchkiss, 25 Conn. 321; Dumont v. 
Kellogg, 29 Mich. 420, 18 Am.R. 102; 
Dummer Power Co. v. International 
Raper Gov wcaA 556; Sil. IN. Eeae2 38 
Gilman y. Tilton, 5 N.H. 231; Martin 
v. Bigelow, 2 Aik. (Vt.) 184, 16 Am. 
D. 696. 

[aj] Limitation of rule.—‘‘“We are 
not prevared to say that such 
prior appropriation, especially if of 
long continuance, may not be taken 
into consideration as one of the many 
elements which enter into the ques- 
tion of fact, whether in a given case 
a detention of the water above which 
interferes with an existing use and 
appropriation of it below, be or be 
not reasonable. It is . not a 
controlling circumstance, 
tainly not in point of law decisive.’ 
Keeney & Wood Mfg. Co. v. Union 
Mfg. Co., 39 Conn. 576, 582. 

13. Prescriptive rights generally 
see infra § 369. 

14. See Mass. Pub. St. (1888) c 190 
§ 2 (Rev. L. ¢ 196 § 2). 

15. See supra text and notes 4-10. 


16. Lincoln v. Chadbourne, 56 Me. 
197: Otis Co. v. Ludlow Mfg. Co., 70 
N.E. 1009, 186 Mass. 89, 104 ‘Am.S.R. 
563 [mod on other grounds 26° S,€U, 
353, 201 U.S. 140, 50 L.Ed. 696]; Ful- 
ler v. Chicopee Mfg. Co., 16 Gray 
(Mass.) 43; Gould v. Boston Duck Co., 
13 Gray (Mass.) 442; Cary v. Daniels, 
8 Mete. (Mass.) 466, 41) -Aim. D585 
See Lowell v. Boston, 111 Mass. 454, 
15 Am.R. 39 (dictum to same effect), 
See also In re Burnham, 22 Ont.A. 
40 (holding it to have been estab- 
lished that the proposed dam will in- 
terfere or encroach on the “occupied 
mill privilege” of the adverse par- 
ty and that, therefore, under the stat- 
ute an order permitting its erection is 
improper). 

Injury to upper mill by backing up 
water generally see infra § 376. 


17. Gould vy. Boston Duck Co., 13 
Gray (Mass.) 43. 

18. Otis Co. v. Ludlow Mfg. Co., 
70 N.E. 1009, 186 Mass. 89, 104 Am. 
S.R. 563 [mod on other grounds 201 
U.S. 140, 26 S.Ct. 353, 50 Ld: 696]; 
Miller y. Troost, 14 Minn. 365. 


[a] Statute construed.—Under a 
milldam statute which provides that 
‘no mill-dam shall be erected or 
maintained et to thevinjury oF 
any water-power previously im- 
proved,” it is not true that there is 
no “improved water-power” until the 
dam is built and the water is so ap- 
plied as to be capable of moving ma- 
chinery. Such interpretation would 
permit lower proprietors to wait un- 
til the upper proprietor had expended 
large sums in the improvement of 
his power and then, just as he was 
about to complete it, to commence 
proceedings under the statute and ac- 
quire the right to submerge and oblit- 
erate his power. Miller v. Troost. 
14 Minn. 365. 


197 Vera iv.) amsonne 12) a Allen 
(Mass.) 275; Knowlton Bros. v. New 
York Air Brake Co., 154 N.Y.S. 689, 170 
App.Div. 932 [reh den LoS INSYeSS 862" 
169 App.Div. 344]; Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675, 169 App.Div. 324. 


20. White Const. Co. v. Brooks, 1 
S.W.(2d) 1076, 222 Ky. 621. 
21. Cross references: 
Dam across navigable river see Nav- 
igable Waters §§ 82-86. 
Private grant or license see infra §§ 
> §52—5738, 587. 
Statutory regulation of height or 
character of dam see infra § 370. 


22. 'U.S.—Manigault v. S. M. Ward 
& Co., 123 ES, 70% athe 267S.Ct. 127, 199 
LORS Lies Oe IE Deh, MA. 


Me.—Milo Electric Light & Power 
Co. v. Sebec Dam Co., 84 A. 941, 109 
Me. 427. 

Mont.—Jeffers v. Montana Power 
COs Gli an Oa, OOM LOMbn | uae 

N.C.—Tucker & Carter Rope Co. v. 
Southern Aluminum Co., 81 S.E. 771, 
165 N.C. 572. 

Wis.—McDonald vy. Apple River 
Power Co., 160 N.W. 156, 164 Wis. 450. 

[a] As to validity of general mill 
acts see Head v. Amoskeag Manufac- 


turing Co.,.5 S.Ct. 441, 113 U.S. 9, 28 
L.Ed. 889. 
[b] Act not unconstitutional as 


imposing vested rights see Milo Blec- 
tric Light & Power Co. v. Sebec Dam 
Co., 84 A. 941, 109 Me. 427. 


23. Newcomb v. Smith, 2 Pinn. 


(Wis.) 131, 1 Chandl. 71. 
24. See cases infra this note. 


[a] Death of grantee.—A grant, 
by statute, of a right to erect a 
dam, to A and his associates, is not 
determinable by the death of A unless 
something in the act indicates that 
it was to continue only for the joint 
lives of himself and his associates. 
Jones v. Pettibone, 2 Wis. 308 


[b] Statutes construed.—(1) Un- 
der Acts May 16, 1889 (PB. L. p 226), 
providing for the incorporation of 
companies for the supply of water for 
the public and water power for com- 
mercial and manufacturing purposes 
and giving them power to erect the 
necessary works, and July 2, 1895 (P. 
L. p 425), conferring on water power 
companies the right to develop elec- 
tric current and authorizing them 
to erect and maintain the necessary 
buildings, machinery, and apparatus, 
a water company organized under the 
act of 1889 has authority to erect a 
dam to generate electric power. 
Brumbaugh v. Raystown Water Pow- 
OP EO: NO SWAL W082 2 545P a. 25s G2)) 
The only exception in the Mill Act 
which gives the right to erect a dam 
which shall flow the “lands of any 
person” being that it shall not injure 
an existing mill or mill site, and the 
word “lands,”’ within the statute, in- 
cluding buildings and improvements 
on the land, a dam cannot be prevent- 
ed because the flowage will injure an 
established summer resort business. 
Brown v. De Normandie, 124 A. 697, 
123 Me. 535. 


[ce] Reservoir dams (1) are within 
Mill Act <CRev., St. [U9167 © 9% Sea 
authorizing the erection of a water 


mill and dams to raise water for 
working it, since the reservoir dam 
conserves, equalizes, and renders 


more uniform the flow to the mill and 
is within the letter and spirit of the 
act, provided its ownership is the 
same as that of the mill. Brown v. 
De Normandie, 124 A. 697, 123 Me. 
535. (2) It is immaterial how far 
the reservoir dam is from the bene- 
fited mill, or that they are on streams 
of differént names, it being enough 
that the water stored will, in its nat- 
ural flow to the sea, pass through and 


aid in propelling the wheels of the 
mill. Brown v. De Normandie, supra. 
[d] Retroactiveness of statutes.— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 368] 


and circumstances under which they are granted.?° 
A valid contract whereby persons who have built a 
dam without legislative authority agree to its re- 


moval does not preclude them from 


ing legislative authority to construct another dam,?° 
nor from constructing it after such authority has 
The operation of a dam built by an 


been obtained.?7 
individual under a special act does 


gal as violating the constitutional provision forbid- 
ding the legislature from passing any special act 
conferring corporate powers by reason of its being 


transferred to a corporation.?§ 
Proceedings.?° 


(1) In an action to enjoin the main-] 
tenance of a dam which overflows 
plaintiff’s land, if the dam was built 
under the milling acts, the question 
whether the forfeiture provision of 
such acts is applicable must be de- 
cided by reference to the Milling Act 
in force when the dam was built, as 
the milling acts are not retroactive. 
Norfolk & W. Ry. Co. v. Hayden, 93 
S.E. 77, 121 Va. 118. (2) Where a 
dam was constructed in a river in 
1903, the rights of the parties became 
fixed, and were not affected by L. 
(1911) c 652, amending the Milldam 
Act. McDonald v. Apple River Pow- 
er Co., 160 N.W. 156, 164 Wis. 450. 


{e] Special acts not authorizing 
uses not specified.—Neither Act Oct. 
20, 1849 (LL. [1849] e¢ 31), granting 
G, his heirs and assigns, the right to 
build and maintain for twelve years a 
dam across the Snake River, near the 
outlet of Cross Lake, for sluicing 
logs, and requiring that the sluices 
shall remain open after all the logs 
have been sluiced for the season until 
it is necessary to close them for the 
next spring drive, nor Gen. L. (1861) 
e 50, authorizing the county commis- 
sioners to grant licenses to construct 
and maintain dams to Sluice logs, 
gave the right to maintain a dam for 
power purposes or to create a water 
head to improve the navigability of 
Snake River for logging and lumber- 
ing. Kinney v. Munch, 132 N.W. 326, 
115 Minn. 536; Simons v. Munch, 132 
N.W. 321, 115 Minn. 360. 


25. Brown v. De Normandie, 124 A. 
697, 123 Me. 535; Cambest v. McCom- 
as Hydroelectric Co., 245 S.W. 598, 212 
Mo.App. 325 [transf 239 S.W. 477, 292 
Mo. 570]. 


[a] New types of dams.—(1) The 
right to erect reservoir dams being 
within the terms of the Mill Act, and 
it speaking as of to-day, it is imma- 
terial that, when the first mill act 
was passed, the idea of a reservoir 
dam a long distance from the mill 
probably did not enter the legislative 
mind, but that small mills suited to 
the local necessities were contemplat+ 
ed. Brown v. De Normandie, 124 A. 
697, 123 Me. 535. (2) A dam operated 
by water power to generate electrici- 
ty is a “dam” within Rev. L. c 196, 
providing that a person may erect 
and maintain a water mill and a 
dam to raise water for working a 
mill upon and across any nonnaviga- 
ble stream. Duncan y. New England 
Power Co., 113 N.E. 781, 225 Mass. 155. 


26. Manigault v. S. M. Ward & Co., 
ieoene TO mate COesOl, L2i, 199s TS. 
473, 50 L.Ed. 274]. 

27. Manigault v. S. M. Ward & Co., 
supra. 

28. State v. Kansas Flour Mills 
Co:, 164 P. 1170, 100 Kan. 425. 

29. Proceeding to fix or increase 
height of dam see infra § 370. 


Under statutes in several juris- 
dictions®® one desiring to erect a dam must make a 
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proper application to a designated court,** or board 
of publie officers,?? or public officer,?* who, following 
the procedure outlined by statute,** may investigate, 
in some instances with the assistance of a jury®® or 
commissioners,’*® and determine, not only the relative 
rights of the various riparian proprietors,®* but also 
the probable effect of the dam and pond on the health 
of the neighborhood.’® A license or permission from 
the lawfully constituted authorities, if regularly is- 
sued, is a defense to any proceeding to abate or re- 
move the dam,*® and is also a bar to the granting 


of any subsequent application for a similar privilege 


30. See statutory provisions. 
31. See cases infra this note. 
[a] Applications of statute.— 


Rushton v. Martin, 43 Ala. 555; Woot- 
ten v, Campbell, 7 Dana (Ky.) 204; 
McDougle v. Clark, 7 B.Mon. (Ky.) 
448; Payne v. Taylor, 3 A.K.Marsh. 
(Ky.) 328; Morgan v. Banta, 1 Bibb 
(Ky.) 579; Plymell v. Meadows, 156 
S.W. 82, 170 Mo.App. 37. 


32. See cases infra this note. 


[a] Applications of statute.— 
Black Bros. Flour Mills v. Umphen- 
our, 196 N.W. 123, 111 Neb. 218; Bar- 
num y. Handschiegel, 173 N.W. 593, 
103 Neb. 594; Bishop v. Bagley, 51 S. 
BE. 205, 104 Va. 29. 


Approval by state authorities of 
plans for dam see infra § 370. 


33. See Big Horn Power Co. v. 
State, 148 P.-1110, 23 Wyo. 271 (ap- 
plying statute). 

Submission of plans of dam _ to 
state engineer as condition precedent 
to erection see infra § 370. 


34. See cases infra this note. 


[a] Necessary party.—The ven- 
dee of land flooded by the construc- 
tion of a permanent dam without a 
license, being the owner of the land 
through which the stream flows, at 
the time the petition was filed, is a 
necessary party to a proceeding by 
the owner of the dam under Code §§ 
1921-19388, outlining the proceedings 
necessary to, entitle such owner to 
obtain a license. Wapsipinicon Pow- 
er Co. v. Waterhouse, 167 N.W. 623, 
186 Iowa 524. 


[b] Prayer for injunction in pro- 
ceedings.—In proceedings to obtain 
a license to construct and maintain 
a dam, where defendants claimed that 
plaintiff had reconstructed the dam in 
question, pending proceedings to ob- 
tain a license to do so, without au- 
thority and without payment of dam- 
ages for overflowed lands, the court 
did not err in overruling a motion to 
strike a prayer for injunction against 
the maintenance of the dam at its in- 
creased height from the objections 
and answers of defendants, in view of 
the theory of the case adopted by the 
parties, the motion being based on the 
ground that it was a special proceed- 
ing and the court had no jurisdiction 
to grant an injunction; and, also, 
since plaintiff had abandoned a con- 
demnation of the land and payment 
of damages, and the parties had treat- 
ed the proceeding in matters pertain- 
ing to the trial as an equitable action. 
Iowa Power Co. v. Hoover, 147 N.W. 
858, 166 Iowa 415. 


35. Rushton v. Martin, 43 Ala. 555; 
Willoughby v. Shipman, 28 Mo. 50. 


[a] Conclusiveness of jury’s find- 
ings.—(1) But, under a similar stat- 
ute, the verdict of the jury is final 
and conclusive on all parties as to 
“such injuries as were actually fore- 


which would destroy the rights already accorded.*° 
But to have this effect it is necessary to show a strict 


seen and estimated by that jury.” 
Willoughby v. Shipman, 28 Mo. 50. 
(2) In proceedings, by statute, before 
the probate court to obtain permis- 
sion to erect a milldam where there 
is a contest if the jury of inquest 
find that the health of the neighbor- 
hood will probably be endangered, 
the statute providing that for such 
cause the application will be denied, 
the finding is not conclusive on the 


probate judge. Rushton vy. Martin, 
43) Ala, 555. 
36. Bishop v. Bagley, 51 S.E. 205, 


104 Va. 29. 


[a] Report of commissioners.— 
Where commissioners appointed by 
the proper court under statutory pro- 
ceedings to investigate and report 
on an application for the establish- 
ment of a mill and milldam designate 
one of their number to write out 
their report and sign their names 
thereto, the subsequent acknowledg- 
ment in open court of the report and 
their signatures by the commission- 
ers who had not personally signed it 
is a sufficient compliance with the 
law. Bishop v. Bagley, 51 S.E. 205, 
104 Va. 29. 


37. McDougle y. Clark, 7 B.Mon. 


(Ky.) 448; Willoughby v. Shipman, 
28 Mo. 50; Hook v. Smith, 6 Mo. 225. 
[a] Preference accorded to less in- 


jurious structure.—On application at 
the same time, by two different per- 
sons, for leave to build milldams on 
the same river at different places, 
if it appears that only one can be 
erected on account of the proximity 
of the places, and that damage by 
flowing would be caused in one case, 
but not in the other, preference will 
be given to the’ latter. Hook v. 
Smith, 6 Mo. 225. 


[b] Where mill has been destroy- 
ed, and an application is filed for a 
new mill on the same stream, the 
court, in considering the application, 
should protect the rights of the own- 
er of the old mill so far as it may do 
it consistently with the public neces- 
sities. McDougle v. Clark, 7 B.Mon. 
(Ky.) 448. 


88. Rushton v. Martin, 43 Ala: 555; 
Wootten v. Campbell, 7 Dana (Ky.) 
204; Willoughby v. Shipmen, 28 Mo. 
50; Basie v. Bagley, 51 S.E. 205, 104 
Va. i 


Duty to obey health regulations see 
infra text and notes 45, 46. 


Injuries from unhealthful condi- 
tions see infra § 377. . 
A hes Lummery v. Braddy, 8 Iowa 
ov. . 
40. Humes vy. Shugart, 10 Leigh 
(387 Va.) 332 (holding that, although 
the leave first given to build’ a mill 
is granted while a prior application 
to build lower down upon the same 
stream is pending, yet, if the order 
granting this privilege remains in full 
force, unreversed and not appealed 
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compliance with all the directions of the statute and 
a valid order,*! and that the licensee should proceed, 
within the time limited by law, if any, to appropriate 
to his actual use the water power granted and to erect 


his dam and mill.*? 


Damage for failure to observe statute. 
imposing double damages in favor of a person injur- 
ed on one who builds a dam across a watercourse 
without first obtaining permission from the county 
court is penal,*® and hence one suing to recover 
thereunder must place himself clearly within its 


terms.*# 


Health regulations. 


from, and it is shown that the privi- 
lege so granted would be destroyed 
by allowing the other, that other 
ought not to be granted). 


41. Folmar v. Folmar, 68 Ala. 120; 
Martin v. Rushton, 42 Ala. 289; Peo- 
ple v. Page, 56 N.Y.S. 834, 39 App.Div. 
110 fatl 8 UNY.S.” 239) -39. App Div. 
Bishop v. Bagley, 51 S.E. 205, 
- 29;')Mairs’ vy. ‘Gallahue, 9 
Gratt. (50 Va.) 94. 


42. National Fibre Board Co. v. 
Lewiston, ete., Light Co., 49 A. 1095, 
95 Me. 318; Huffman v. Vaughan, 72 
Mo. 465; Mowry v., Sheldon, 2 R.I. 
369; Jones v. Fisher, 17 Can.8.C. 515. 


[a] Rebuilding.—A grantee of the 
privilege of building a dam and cut- 


ting a race to turn the water to his: 


mill, having made a location of the 
dam and race which are ineffectual 
for the purpose, may build a new 
dam and race to secure the privileges 
granted. Conwell y. Brookhart, 4 B. 
Mon. (Ky.) 580, 41 Am.D. 244. 


43. Plymell v. Meadows, 156 S.W. 
82, 170 Mo.App. 37. 


44. Plymell v. Meadows, supra. 


[a] Insufficient petition.—Under 
Rev. St. (1899) § 8750, giving one in- 
jured by a dam across a waterway 
built without permission from the 
county court double damages recov- 
erable, a petition in a civil action was 
held insufficient for not alleging fail- 
ure to obtain permission. Plymell v. 
San im 156 S.W. 82, 170 Mo.App. 


45. Wheeler v. River Falls Power 
@o7)) LLIISon) 90,215) Alan 655% 

Injuries from unhealthful and of- 
fensive nature of dam pond see in- 
fra § 377. 

46. Wheeler v. River Falls Power 
Co., 111 So. 907, 215:Ala. 655. 


47. Prescriptive rights: 
In general see infra §§ 395-408. 


Of another than owner to continuance 
of dam see infra §§ 373, 374. 


To flow lands by dam see supra § 47. 


48. Ala.—Wright & Rice v. Moore, 
38 Ala, 593, 82 Am.D. 731. 


Ill.— Ballard v. Struckman, 14 N.E. 
Coo oll OS05 Vall Wem VLis, a Die 
127; Illinois Cent. R. Co. v. Dennison, 
LUGE NSA D pA. : 


Kan.—Piazzek v. Jefferson County 
Drainage Dist. No. 1, 237 P. 1059, 119 
Kan. 119 [cit Cyc]; Wallace v. City 
of Winfield, 149 P. 6938, 96 Kan. 35; 
Whitehair v. Brown, 102 P. 783, 80 
Kan. 297, 18 Ann.Cas. 216. ; 


A corporation empowered by 
statute to erect a dam cannot proceed to impound 
water without reference to regulations of the state 
board of health applying to such cireumstances in 
view of a statute which gives such regulations the 
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[§ 369] (3) Prescriptive Right.** 
quire a right to maintain a dam, the effect of which 
is injurious or burdensome to others, by preserip- 
tion extending over the necessary period of time.** 
The period of prescription begins only from the time 
of actual damage accruing to the person against 
whom the right is asserted,*® and to acquire a pre- 
seriptive right the possession and maintenance of the 


A statute 


eet keel 


[§§ 368-369 


force of law,*® even though the corporation had be- 
gun the erection of the dam prior to the passage of 
the regulations but had not begun to impound wa- 


One may ae- 


dam during the whole of the period must have been 


A right 


ings.°4 


| Mass.—Ludlow Mfg. Co. v. Indian 


Orchard Co., 58 N.E. 181, 177 Mass. 
61; Brace v. Yale, 10 Allen 441; Bor- 
den v. Vincent, 24 Pick. 301; Rogers 
vs Bruce, 17 Pick. 184; Bliss v. Rice, 
LT Pick2 3: 

Miss.—Alcorn y. Sadler, 14 So. 444, 
71 Miss. 634, 42 Am.S.R. 484. 


N.H.—Wilder v. Clough, 55 N.H. 
ae Burnham y. Kempton, 44 N.H. 


N.J.—Fairlawn Manor Homes Co. v. 
Wilkens, 152 A. 470, 107 N.J.Hq. 343; 
Banks v. Simpkins, 102 A. 680, 88 N. 
qual: 


N.Y.—Hall v. Augsbury, 46 N.Y. 
622; Knowlton Bros. v. New York 
Air Brake \Co., 154 N.Y.S. 689, 170 


App.Div. 932 [reh den 155 N.Y.S. 862, 
169 App.Div. 344]; Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675,. 169) App: Div... 8242 Im re Clark, 
4 N.Y.S. 259, 51-Hun 642 [aff 119 N.Y. 
629, 23 N.H. 1145]; In re State Res- 
ervation Com’rs, 37 Hun 537, 16 Abb. 
N.C. 895. [dism 7 N.E., 916, 102. NY. 
(34 Siva. 16 I]. 


Okl.—Metcalf y. Glaze, 173 P. 446, 
0 Oki. 1137. 


Pa.—Jessup v. Loucks, 55 Pa. 350, 
Beidelman v. Foulk, 5. Watts 308; 
Fisher v. Paff, 11 Pa.Super. 401. 


R.I.—Vickery v. Providence, 24 A. 
148, 17 R.I. 651; Matteson v. Wilbur, 
PI Rabb. 


S.D.—Tosini v. Cascade Milling Co., 
22 8.D. 377, 117 N.W. 1037. 

Wis.—State v. Apfelbacher, 167 N. 
W. 244, 167 Wis. 233; Lawrence v. 
American Writing Paper Co., 128 N. 
W. 440, 144 Wis. 556. 


Ont.—Watson v. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845; 
Brady v. Sadler, 16 Ont. 49; Camp- 
bell v. Young, 18 Grant Ch. 97; Holme 
Vv. Curners ov. CC. Patio; browne: 
Street, 1 U.C.Q.B. 124; Cardwell v. 


Breckenridge, 11 Dom.L.R. 461, 24 
Ont.W.R. 569, 4 Ont.W.N. 1295. . 
[a] Presumption of consSent.— 


Where a dam has been maintained 
for the prescriptive period, a pre- 
sumption of a grant or consent by the 
upper riparian owners arises and gives 
the owner of the dam a right to its 
continued maintenance. Wallace vy. 
nea of Winfield, 149 P. 693, 96 Kan. 
3s 


[b] Evidence held to show main- 
tenance of dam for over twenty years, 
giving owners thereof a prescriptive 
right to its continuance. Fairlawn 
Manor Homes Co. v. Wilkens, 152 A. 
470, 107 N.J.Eq. 348. 


peaceable,°® under a claim of right or title,®* yet 
hostile and adverse to the person injured thereby,*? 
with his knowledge,®? and. without effectual inter- 
ruption, either by nonuse or by adverse proceed- 


thus acquired by prescription is as 


{e] Priority—Where two dam 
owners have prescriptive claims, the 
one who was established the more 
recently does not acquire a prescrip- 
tive right against the older in point 
of time. State v. Apfelbacher, 167 
N.W. 244, 167 Wis. 233. 


Prescriptive right to flow lands 
see supra § 47 


49. Branch v. Doane, 18 Conn. 233; 
Burleigh v. Lumbert, 34 Me. 322; St. 
Martin v. Skamania Boom Co., 140 P. 
355, 79 Wash. 393. See Ludlow Mfg. 
Co. v. Indian Orchard Co., 58 N.E. 181, 
177 Mass. 61 (holding that, where the 
flow upon plaintiff’s land was in- 
creased by the use by defendant of 
flashboards on his dam, the prescrip- 
tive right claimed being for the use 
of such flashboards, and plaintiff had 
had a cause of action therefor, the 
fact that plaintiff was deprived of 
no use which he wished to make of 
the stream and the fact that he suf- 
fered no actual damage are not ma- 
terial). 


50. Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631. 


51. Postlethwaite v. Payne, 8 Ind. 
104; Trask v. Ford, 39 Me. 437. 


52. Knowlton Bros. y. New York 
Air Brake Co., 154 N.Y-S. 689,- 170: 
App.Div. 932 [reh den 155 N.Y.S. 862, 
169 App.Div. 344]; Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675, 169 App.Div. 324; Geiger v. Di- 
vine, 167 N.Y.S. 263 [rev on other 
grounds 184 N.Y.S. 532, 193 App.Div. 
545]; Luce v. Carley, 24 Wend. (N. 
Y.) 451, 35 Am.D. 637; Colvin v. Bur- 
net, 17 Wend. (N.Y.) 564; Metcalf 
v. Glaze, 173 P. 446, 70 Okl. 137; Weed 
v. Keenan, 13 A. 804, 60 Vt. 74, 6 Am. 
S.R. 93; Perrin v. Garfield, 37 Vt. 
304; St. Martin v. Skamania Boom 
Co., 140 P. 355, 79 Wash. 393. 


fa] 
Claimant waived the right to depend 
on a prescriptive right to mainte- 
nance of a ditch upon another’s land 
by a contract between him and such 
other permitting claimant to dig the 


ditch. Hays y. Hoffman, 160 S.E. 852, 
162 S.C. 284. 
53. Ludlow Mfg. Co. v. Indian Or- 


chard Co., 58 N.E. 181, 177 Mass. 61; 
St. Martin v. Skamania Boom Co., 140 
P. 355, 79 Wash. 393. 


54. Mass.—Pierce v. Travers, 97 
wee 306; Sumner y. Tileston, 7 Pick. 
N.H.—Gilman y. Tilton, 5 N.H. 231. 


N.J.—Carlisle vy. Cooper, 19 N.J.Eq. 
256 [aff 21 N.J.Eq. 576]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Contract negativing claim.— 


he 


- 


~ §§ 369-370] 


absolute as any other, and the law gives a remedy for 


its violation.®> 


Extent of right acquired. The right acquired by 
prescription is coextensive with the extent to which 
the right has been enjoyed during the period of pre- 
Thus the manner and extent of the use 
during this period, with reference to the head of 
water maintained and other such circumstances, lim- 
it the extent to which the privilege is available after 
the right has fully vested,®* and the prescriptive 
right to maintain a dam flooding lands is not affect- 
ed by a change in the dam so long as it does not cause 
the flowage to set back farther on such lands than 


seription.®® 


theretofore.®$ 


As nuisance. 


N.Y.—Knowlton Bros. v. New York 
Adre Brake 'Co., (154 NYS 689) “170 
App.Div. 932 [reh den 155 N.Y.S. 862, 
169 App.Div. 344]; Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675, 169 App.Div. 324; Hammond v. 
Antwerp Light & Power Co., 230 N. 
YS. 629%, 132° Mise. :786: 


Okl.—Metealf v. Glaze, 173 P. 446, 
70 Okl. 137. 


Pa.—McGeorge v. Hoffman, 
413, 133 Pa. 381. 


Va.—Nichols vy. Aylor, 7 Leigh (34 
Va.) 546. 


Ont.—Watson vy. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


[a] -Use by owner.—Five years’ 
use, of a dam affixed to land on the 
north channel diverting water of 
stream to the south channel, by the 
owner of the north channel land, was 
held an interruption of any prescrip- 
tive period, giving the south channel 
owners a right to divert the water by 
the dam. Knowlton Bros. v. New 
York Air Brake Co., 154 N.Y.S. 689, 
170 App.Div. 932 [reh den 155 N.Y.S. 
862, 169 App.Div. 344]; Knowlton 
Bros. v. New York Air Brake Co., 154 
N.Y.S. 675, 169 App.Div. 324. 


[b] “Several seasons” out of 
twenty.—Draining a lake to the nat- 
ural level of the owners of an outlet 
dam several seasons out of twenty 
is not such continuous use as to cre- 
ate a prescriptive right. Hammond v. 
Antwerp Light & Power Co., 230 N.Y. 
S. 621, 132 Misc. 786. 

55. Hulme v. Shreve, 4 N.J.Ha. 116. 

56. Wallace v. City of Winfield, 149 
P. 693, 96 Kan. 35; Hammond vy. Ant- 
werp Light & Power Co., 230 N.Y.S. 
621, 132 Misc. 786; Town of Shrews- 
bury v. Brown, 25 Vt. 197; Cardwell 
v. Breckenridge, 11 Dom.L.R. 461, 24 
Ont.W.R. 569, 4 Ont.W.N. 1295. 


57, Ala.—Cobia v. Hllis, 42 So. 751, 


19 A. 


“4149 Ala. 108. 


Ga.—Ellington v. Bennett, 59 Ga. 
286. 

Iowa.—lowa Power Co. v. Hoover, 
147 N.W. 858, 166 Iowa 415. 

Mass.—Ray v. Fletcher, 12 Cush. 
200. 

N.Y.—Marcly v. Shults, 29 N.Y. 346. 

58. Geiger v. Divine, 167 N.Y.S. 
263 [rev on other grounds 184 N.Y.S. 
532, 193 App.Div. 545]. 

59. See Nuisances § 144. 

60. Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631. 

61. Statutory permission to erect 
dam generally see supra § 368. 


If the damming of a stream creates 
a nuisanee,®® the right to maintain such a nuisance 
cannot be acquired by prescription.®° 


[§ 370] b. Character and Height of Structure.*1 
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‘Under the conditions existing in some states,*? the 


regulation of the character of dams®* and reservoirs 


tion.®? 


62. Sawyer v. Board of Sup’rs of 
ape County, 291 P. 892, 108 Cal.App. 


63. Sawyer v. Board of Sup’rs of 
Napa County, supra; Bent Bros. v. 
Campbell, 281 P. 717, 101 Cal.App. 
AOR Rex .@rds)'s 


[a] Dams above populous dis- 
tricts.—Regulation and erection of 
dams and maintenance of reservoirs 
above populous districts for the pro- 
tection of persons and property is 
within a state’s police power. Sawyer 
v. Board of Sup’rs of Napa. County, 
291 P. 892, 108 Cal.App. 446. 


Police power generally see Consti- 
tutional Law §§ 421-443. 


64. Sawyer v. Board of Sup’rs of 
Napa County, 291 P. 892, 108 Cal.App. 
446; Riverside Reservoir & Land.Co. 
v. (Green City Irr:) Dist.; D511 ‘Py 443), 
59 Colo. 514. 


[a] 
construction of reservoirs as to jus- 
tify enactment of a statute regulat- 
ing their construction. Riverside 
Reservoir & Land Co. v. Green City 
Tres Disty, Liye. 443, "59: Colo, 514: 


65. Sawyer v. Board of Sup’rs of 
eee County, 291 P. 892, 108 Cal.App. 


[a] County board without regula- 
tory power.—A county board of su- 
pervisors is without the power to reg- 
ulate the erection of dams and reser- 
voirs under delegated police power 
in view of the statute providing for 
such regulation exclusively by the 
state. Sawyer v. Board of Sup’rs of 
NERe County, 291 P. 892, 108 Cal.App. 


66. See statutory provisions. 
67. See cases infra this note. 
[a] Approval of plans by state 


engineer.—(1) The Wyoming statute 
(Comp. St. [1920] § 947) has been 
construed to require the approval of 
plans for a dam across a running 
stream of moré than five feet in 
height by the state engineer as a con- 
dition precedent to the lawful con- 
struction of the dam. Clarke v. Boy- 
sen, 39 F.(2d) 800 [cert. den 51 S.Ct. 
75, 282 -U.S:-869, 75) a Wd.-768];. Bie 
Horn Power Co. v. State, 148 P. 1110, 
23 Wyo. 271. (2) The state engineer 
has jurisdiction with respect to a 
power dam constructed on former 
Indian lands, where title had passed 
from the United States, as trustee, 
into private ownership. Clarke v. 
Boysen, supra. (3) The Colorado 
statute (Rev. St. [1908] § 3205), reg- 
ulating the construction of reservoirs 
to the end that the plans of all res- 
ervoirs having a dam of over a cer- 


State has such interest in the 


created thereby®* is clearly within the police power 
of the state; and, when it exercises this power ex- 
clusively, no regulatory police power in this regard 
remains in a municipal corporation.®® 
utory provision in some of the states®® the approval 
by a state officer of the plans of a proposed dam is a 
condition precedent to its lawful erection,®* and such 
a requirement is not fulfilled by the approval of such 
officer after the erection of the dam,°* or where, aft- 
er the required approval has been obtained, the dam 
is constructed with material departures from the 
plan and approval is again secured after its erec- 
Such a statute requiring the approval of the 
plans and specifications of dams by a designated of- 
ficer has been construed to give such officer a right to 
enforce his recommendations.7° 


Height. Under various of the mill and flowage 


Thus by stat- 


tain height or a capacity of more than 
a specified volume shall first be ap- 
proved by the state engineer, con- 
trols in the case of an enlargement of 
a reservoir. Riverside Reservoir & 
Land Co. v. Green City Irr. Dist., 151 
P. 4438, 59 Colo. 514. 


[b] Nuisance.—(1) Under a stat- 
ute requiring the approval of the 
plans to a proposed dam before its 
erection, a dam built, deviating from 
plans approved by the state engineer, 
so that the water was set back upon 
a nearby railroad, seriously endanger- 
ing its operation in times of freshet, 
is a public nuisance, open to abate- 
ment on suit of the state (Big Horn 
Power Co. v. State, 148 P. 1110, 23 
Wyo. 271), (2) and, under Comp. St. 
(1910) § 145, providing that the at- 
torney-general shall prosecute or de- 
fend all suits by or against the state, 
the state has the right to sue in its 
own court to abate the dam, built in 
violation of the statute requiring the 
state engineer’s approval for all such 
structures, if it were a public nui- 
sance (Big Horn Power Co. v. State, 
supra). 

68. Clarke v. Boysen, 39 F.(2d) 
800 [cert den 51 S.Ct. 75, 282 U.S. 869, 
75 L.Ed. 768]; Big Horn Power Co. 
v. State, 148 P. 1110, 23 Wyo. 271. 


69. Clarke v. Boysen, 39 F.(2d) 
800 [cert den 51 S.Ct. 75, 282 U.S. 869, 
75 L. Ed. 768]; Big Horn Power Co. v. 
State, 148 P. 1110, 23 Wyo. 271. 


{a] State not estopped.—In an ac- 
tion by the state to abate as a public 
nuisance a dam which, as constructed, 
deviated from plans approved by the 
state engineer, the approval by such 
engineer of a supplemental plan, filed 
with him after completion of work, 
will not work an estoppel against the 
state. Big Horn Power Co. v. State, 
148 P. 1110, 23 Wyo. 271. 


Dam as nuisance generally see Nui- 
sances § 144. 


70. Bent Bros. v. Campbell, 281 P. 
717, 101 Cal.App. 456 [cit C.J.]. 


[a] Right of state ‘engineer to 
maintain suits.—(1) An act respect- 
ing the supervision of the construc- 
tion of dams by indirectly giving the 
state engineer the power to enforce 
his recommendations by enabling him 
to maintain suits to enjoin the con- 
struction and maintenance of dams 
not constructed or repaired according 
to approved plans and specifications 
has been held to be valid. Bent Bros. . 
v. Campbell, 281 P. 717, 101 Cal.App. 
456 [cit C.J.J]. (2) The state engineer 
under such statute (St. [1929] p 1505) 
may maintain suits to prevent con- 
tracts from being so executed as to 


924 [67 C.J.] 


acts special proceedings are authorized to determine 
the right of a dam owner to maintain a dam at te 
present height,** or to increase its height,’? and, i 

to give the appointed tribunal the: eoecary 
jurisdiction,”? where the statutes provide the meth- 
od for obtaining such rights, their directions must be 
While a proprietor may, of course, 
increase the height of his dam when his right to do 
so has been properly determined by these proceed- 
he cannot lawfully inerease its height beyond 
the measure fixed by the statute, grant, or presecrip- 
tion under which he claims,*® and he may be compel- 
led to lower his dam to the proper height at the suit 


order t 


complied with.*4 


ings,’ 


create a menace to life and property. 
Bent Bros. v. Campbell, supra. 

71. See Atkins v. Witherell, 8 N.E. 
594, 142 Mass. 482 (construing the 
verdict in a suit under the Mill Act 
to determine whether the mill owner 
maintained his dam higher than he 
was entitled to maintain it). 


72. See cases infra this note. 
[a] Dam already at height prayed 
for.—The fact that the petitioner 


seeking the right to raise an exist- 
ing dam to a certain greater height 
had already, under a license since re- 
voked, raised it to approximately the 
height prayed for and maintained it 
at such height wrongfully does not 
affect his right. It would be absurd 
to require him to pull it down and 
then seek the right to rebuild it. 
Olmstead v. Camp, 33 Conn. 532, 89 
Am.D. 221. 

[b] Gertainty of determination.— 
Where a committee authorized to find 
to what height an existing dam might 
be raised found that it might be rais- 
ed to such height as would raise the 
water three feet higher than it was 
raised by the present dam, it had de- 
termined with sufficient certainty the 
height to which the dam might be 
raised. Todd v. Austin, 34 Conn. 78. 


[ce] In Quebec the provisions of 
the statutes respecting the improve- 
ment of watercourses permit the 
raising of the height of dams erected 
by proprietors of lands adjoining 
streams, but this right is subject to 
the liability to compensate for all 
damages resulting to other persons 
from such action, the mode of ascer- 
tainment of which, by experts pro- 
vided by the statute, does not ex- 
clude a resort to the courts. Gale 
vy. Marcellin Bureau, 44 Can.S.C. 305. 


73. Black Bros. Flour Millis v. 
Umphenour, 196 N.W. 123, 111 Neb. 
18. 

[a] Jurisdiction limited by appli- 


cation.—In an application by a ripa- 
rian owner to the department of pub- 
lic works for the sole purpose of pro- 
curing a record of a prior appropri- 
ation of water, a statute giving the 
board the power to ascertain prior 
appropriations and make a public rec- 
ord thereof, that department has no 
power or jurisdiction, under another 
statute requiring plans for proposed 
dams to be submitted to the depart- 
ment of public works for approval, 
to determine the height to which ap- 
plicant may erect and maintain a dam 


across the stream from which the 
appropriation was acquired. Black 
Bros. Flour Mills v. Umphenour, 196 
N.W. 1238, 111 Neb. 218. 

[b] Appellate jurisdiction. — 
Where the department of public 


works is without jurisdiction to pass 
on a question of the height to which 
an applicant may erect his dam, an 
appeal from its decision does not con- 
fer jurisdiction on the supreme court 
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to determine such question. Black 
Bros. Flour Mills v. Umphenour, 196 
N.W. 123, 111 Neb. 218. 

74.. Cambest v. McComas Hydro- 
electric Co.. 245 S.W. 598, 212 Mo.Ann. 
325 [transf 239 S.W. 477, 292 Mo. 570]. 

[a] Prior statute not limiting 
height.—Since Rev. St. (1845), p 747 
§ 22, as amended in 1905 (Rev. St. 
[1909] § 5475), provides a method of 
increasing the height of dams, the 
owner of a dam must compyy there- 
with, notwithstanding the act as orig- 
inally passed did not specify the 
height of the dam or limit its height. 
Cambest v. McComas Hydroelectric 
Co., 245 S.W. 598, 212 Mo.App. 325 
(transf 239 S.W. 477, 292 Mo. 570]. 


Exclusiveness of statutory proce- 
dure for damages from flowage see 
supra § 72. 


Proceedings to obtain right to con- 
struct dam see supra § 368. 


75. Mills v. Wamsipinicon Power 
Co., 1838 N.W. 454, 192 Iowa 156. 

[a] Decree construed.—A decree 
ina proceeding instituted under the 
flowage acts, giving the owner of a 
dam the right ‘‘to use, maintain, and 
operate said dam so raised and im- 
proved at its present height con- 
structed in cement,’ has been con- 
strued to give the right to construct 
on the top of part of the dam a con- 
erete wall four feet high to take the 
place of planks or flashboards. Mills 
v. Wapsipinicon Power Co,, 183 N.W. 
454, 192 Iowa 156. 

76. Cal.—North Fork Water Co. v. 
Edwards, 54 P. 69, 121 Cal. 662; Ne- 
vada Water Co. v. Powell, 34 Cal. OS: 
91 Am.D. 685. 


Kan.—Bailey v. Brown, 266 P. 35, 
264 P. 35, 125 Kan. 149, 629. 

Me.—National Fibre Board Co. v. 
Lewiston, ete., Electric Light Co;;, 49 
A. 1095, 95 Me. 318. 


Mass.—Ludlow Mfg. Co. v. Indian 
Orchard Co., 58 N.B. 181, 177 Mass. 
61; Smith Vv. Agawam Canal Gor. 
Allen 355; Judd v. Wells, 12 Metce. 
504; Sumner v. Tileston, 7 Pick. 198. 


Neb.—Seeley v. Bridges & John- 
son, 14 N.W,y 524, 13 Neb. 547. 


'N.H.—Fessenden v. Morrison, 
N.H. 226. 

N.J.—Geo. W. Helme Co. v. Outcalt, 
4 A. 669, 9 A. 683, 42 N.J.Eq. 665. 
Man esl as v. Maberry, 84 N.C. 
255. 

Pa.—Lynch v, 
207 Pa, 162. 

R.I.—Hiscox & Pearce v. Sanford, 
4 tel bd. 

Vt.—Doty v. Johnson, 77 A. 866, 84 
Vt. l5; Percival v. Williams, 14 A. 
BY hoe fei wie \Whliae alsyesi le 

Ont.—Beamish v. Barrett, 16 Grant 
Ch. 318; Dean v. Gray, 22 U<Giewe? 
202; Tucker v. Parent) UsC.C: Pi 5269) 
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Troxell, 56 A. 413, 


[§ 370 


of a person injured by reason of excessive height 
However, one who has acquired the right 
to maintain a dam may maintain it at its normal 
height,’® and may impound water to the full height 
of the dam,7® and, being entitled during the whole 
year to the use of the stream below its ordinary, nat- 
ural high-water mark, subject to a reasonable use 
of the stream by other riparian proprietors,®® he 
may, during low water, restore the stream by artifi- 
cial means to a condition of a higher stage if such 
restoration is reasonably necessary to the full en- 
joyment of his water right; and it has been held 
that, if the bed of the stream has been deepened by 


[a] Mere fact that machinery of 
old mill requires more power will not 
authorize the miller to raise his dam 
so as to injure a ford over which a 
right of way had been acquired since 
the original building of the dam; but, 
as against the public right to use the 
ford, the miller may raise his dam 
and thereby deepen the ford, if he 
will build a proper bridge or provide 
another equally converient ford for 
the public. Bisher vy. Richards, 9 Ohio 


St. 495. 

77. Jowa.—Harp v. Iowa Falls 
Electric Co., 191 N.W. 520, 194 N.W. 
353, 196 Iowa 317. 


Ky.—Tye v. Catching, 78 Ky. 463. 


Mass.—Clement Mfg. Co. v. Wood, 
38 N.E. 444, 162 Mass. 173. 


Mich.—Turner v. Hart, 38 NW. 890, 
TI Mich. 028) 15 Am Sane 2435 


Mo.—Cambest v. McComas Hydro- 
electric Co., 245 S.W. 598, 212 Mo. 
App. 325 [transt 239 S.Ws 4UT, 1292 
Mo. 570]. 


N.Y.—Rothery v. New York Rubber 
Co., 24 Hun 172 [aff 90 N.Y. 30,15 
N.Y.Wkly. Digs, 34395 Harriman Vv. 
Finan, 133 N.Y.S. 1034. 


[a]. Wermont act of 1869, since re- 
pealed, regulating mill and other 
dams, did not authorize the commit- 
tee appointed by. the county court to 
make an order, in the first instance, 
directing the owner to lower his dam, 
or one that would have that effect, 
as to raise his head gate. The stat- 
ute gave to the committee the right 
to direct alterations, repairs, and ad- 
SO es only. Glover v. McGaffey, 55 


[b] Actual experiments made by 
sheriff in executing decree for the 
abatement of a milldam which in- 
terferes with the rights of a millown- 
er higher up the stream should be 


relied on in determining the true 
height at which defendant’s dam 
should be allowed to govern, rather 


than conclusions 
veys. Decorah Woolen Mill Co. v. 
Greer, 12 N.W. 128, 58 Iowa 86. 


Exclusiveness of statutory, remedy 
generally see supra § 72. 


aly from dam see infra §§ 375- 


8 


78. Doty v. Village of Johnson, 77 
A. 866, 84 Vt. 15. 


[a] This is correlative right to a 
riparian owner’s right to insist that 
the stream flow in its natural channel 
and at its usual level. Doty v. Vil- 
lage of Johnson, 77 A. 866, 84, Vt. 15. 

79. Crawford v. Cobbs & Mitchell 
Co; 258k. 85. 25 nb, el Oruoes. 

80. Town of Lawrence vy. Ameri- 
can Writing Paper Co., 128 N.W. 440, 
144 Wis. 556. 

81. Lawrence v. American Writ- 


ee Paper Co., 128 N.W. 440, 144 Wis. 
556. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
£ 
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§§ 370-372] 


washing, the dam owner may increase the height of 
the dam to retain the “head” of water to which he 
is entitled.S? 


[§ 371] c. Upkeep, Repairs, and Rebuilding.*’? 
One who has acquired the right to maintain a dam 
has also the right to rebuild or repair it when it is 
destroyed or its efficiency is impaired, provided he 
does not increase the burden or injury which it im- 
poses on others,** and he makes his repairs or reno- 
vations within the time limited by law, if any.8®> The 
owner has the duty to maintain the dam in a state 
of proper repair..° However, an order granting 
a person permission to erect a milldam, provided he 
builds and keeps in repair a bridge across the stream, 
does not impose the duty of repairing the bridge on 
a subsequent owner of the dam.** 


Apportionment of expense. Where several per- 
sons are interested in the water power supplied by 
a dam, the cost of its maintenance and repair should 
be apportioned among them, on equitable principles 
in proportion to their interests in the property or 


[a] Use of flashboards.—Under 
the Maine Mill Act (Rev. St. ¢ 92), 
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N.Y.—Marcly v. Shults, 29 N.Y. 346; 
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the benefits which they derive from it,’* unless some 
are bound to maintain it at their own expense for 
the benefit of all.8® A covenant to contribute to 
the cost of such repairs, incorporated in a deed, the 
dam being necessary to the enjoyment of the estate 
granted, may create a lien on the property having 
priority over subsequent encumbrances, and a con- 
tractual obligation of this kind may descend on and 
bind a purchaser at judicial sale of one of the prop- 
erties benefited by the dam.®! But, where a covenant 
in a deed to land granting water privileges connected 
with a dam provides that the covenantee shall “he 
at one- -half the expense of keeping the dam in re- 
pair,’ equity will not compel the grantee to con- 
tribute to building a new dam after the old one has 
been swept away.°? 


[§ 372] d. Abandonment of Dam and Loss of 
Rights.°* The right to maintain a dam, to the in- 
jury of other persons or in derogation of similar 
rights on their part, may be lost by abandonment.°* 
Mere nonuser of a dam does not necessarily termi- 
nate the right to maintain it,°> but, in order to have 


proportion to his share or ownership 


allowing an owner to build a dam and 
thereby flow back water on lands 
above, and actual occupation, to es- 
tablish an appropriation, need not be 
of a uniform height throughout the 
year, but may vary with the seasons 
and the amount of flow in the river, 
so that the movable parts of the dam 
may be alternately set in place and 
removed to meet the variations in the 
flow of the river without losing the 
right to the space acquired for flow- 
age; and movable flashboards placed 
on the top of a dam to preserve the 
head of water in the seasons of low 
water, and removed to keep down the 
head of water in seasons of high wa- 
ter, become part of the dam and ef- 
fectual as an appropriation of space 
for flowing. National Fibre Board 
Co. v. Lewiston, etc., Electric Light 
Co., 49 A. 1095, 95 Me. 318. 


82. Riverdale Park Co. v. Westcott, 
22 A. 270, 74 Md. 311, 28 Am.S.R. 249. 


[a] Limitation to rule.—Where 
the bed of a stream has been deep- 
ened by washing, the grantee of a 
mill and all the water rights appur- 
tenant thereto may build the restored 
dam higher than the old one, provid- 
ed its height is not further increased 
than is necessary to furnish the same 
head that he had at the time of his 
grant. Riverdale Park Co. v. West- 
cott, 22 A. 270, 74 Md. 311, ‘28 Am.S. 
R. 249. 


83. Increasing height of dam see 
supra § 370. 


Injuries from failure to keep dam 
in repair see infra § 375 


84. Colo.—Greeley Irr. Co. v. Von 
Trotha, 108 P. 985, 48 Colo. 12. 


Ga.—Southwestern R. Co. v. Mitch- 
ell, 69 Ga. 114; Baker v. McGuire, 53 
Ga. 245 


Tll.—Ilinois Cent. R. Co. v. Denni- 
son, 116 I1l.App. 1. 


Me.—Carr v. Piseataquis Woolen 
Co., 85 A. 497, 110 Me. 184. 


Md.—Riverdale Park Co. v. West- 
cott, 22 A. 270, 74 Md. 311, 28 Am.S.R. 
249. 

Mass.—Cowell v. Thayer, 5 Metce. 
253, 38 Am.D. 400. 


N.J.—Veghte v. Raritan Water 
Power Co., 19 N.J.Eq. 142 [rev 21 N. 
J.Eq. 463]. 


Russell v. Scott, 9 Cow. 279; Stiles | of the water to which he is entitled, 
v. Hooker, 7 Cow. 266. may a party be compelled to contrib- 
-Vt.—Percival vy. Williams, 74 A, | ute to the expense of replacing a dam, 


321, 82 Vt. 531 


[a] Concrete dam may be substi- 
tuted for a rubble dam of loose con- 
struction if the change works no in- 
jury to other rights in the stream. 
Carter v. Territory, 24 Hawaii 47. 


[b] Increasing servitude.—The 
owners of the right to maintain a 
dam have no right to rebuild and 
maintain a new dam in such a way 
as to place a greater servitude or bur- 
den on the property of other riparian 
Owners than had been put on it by 
the maintenance of the previous dam. 
Greeley irr, Co; v.svionyirotha, 108 PR: 
985, 48 Colo. 12. 

[ec] Rebuilding dam originally a 
nuisance.—Hquity may enjoin the re- 
building of a dam which inflicted un- 
compensated injury on  plaintiff’s 
lands, and which defendant proposes 
to rebuild in such a manner as to 
cause the same injury. Stone v. Ros- 
common Lumber Co., 26 N.W. 216, 59 
Mich. 24. 

Proceedings to increase height of 
dam. see supra § 370. 


85. Thompson v. Wiggenhorn, 52 
N.W. 405, 34 Neb. 723. 


Forfeiture of rights by delay in re- 
building see infra § 372. 


86... Morrison v. Com’rs of Dewd- 
ney Dyking Dist., (B.C.) 65 Dom.L.R. 
409; Montreal Light, Heat & Power 
Co. v. Lowrie, 25 Que.K.B. 367. 


Injuries from disrepair of dam see 
infra § 375 
87. Malone v. State, 51 Ala. 55. 


88. Whittenton Mfg. Co. v. Sta- 
ples, 41 N.E. 441, 164 Mass. 319, 29 
L.R.A. 500; Bradfield v. Dewell, 11 
N.W. 760, 48 Mich. 9; Roberts v. Pea- 
MEW ara) Nel 2, Os Trudeau v. Field, 
oo A. 162,569 Vit. 446; Webb vy. Laird, 
(eI NG 465, 59 Vt. 108, 59) Am: R699) 
eueen Vv. Worcester, 4 A. 145, 58 Vt. 


[a] Results must be unchanged.— 
Neither *at common law nor under 
Comp. L. (1907) § 1288x30, providing 
that, when two or more persons, etc., 
are associated by agreement or oth- 
erwise in the use of any dam, canal, 
ditch, etc., each of them shall be liable 
to the other for the reasonable ex- 
pense of maintaining the same in 


or the construction of a ditch, unless 
such new dam or ditch accomplishes 
the same results as the one affected 
or destroyed. Fillmore City v.. Fill- 
more Roller Mill Co., 103 P. 967, 36 
Wtah’ 339. 

[b] Tenant in common charged 
with the exclusive control, manage- 
ment, and operation of a reservoir 
and dam is entitled to maintain an 
action for compensation for its use 
by another and for the proportionate 
cost of maintenance and operation, 
without having to join his cotenant. 
Twin Falls Canal Co. v. American 
nee Reservoir Dist. No. 2, 45 F.(2d) 


89. Tullar v. Baxter, 8 A. 493, 59 
Vt. 467 (holding that, where the own- 
ers in severalty of water privileges 
have an interest in, and the right to 
take, water from a common reservoir 
deriving their title from a common 
grantor, and the deeds of some of 
them make it their duty to maintain 
the reservoir dam, equity will not 
compel the others to contribute to- 
ward its maintenance). 


90. Hurxthal’s Ex’x v. Hurxthal’s 
Heirs, 32 S.H. 237, 45 W.Va. 584: 

91. Campbell v. Hand, 49 Pa. 234. 

92. Trudeau vi Wield) 38 SAN i622 
69 Vt. 446. 


93. Revocation of license see infra 
§ 590. 


Termination of: 
Prescriptive rights generally see in- 
fra § 408. 
Rights acquired by deed see infra § 
U3. x 
94. U.S.—Hazard v. Robinson, 
H.Cas.No. 6,281, 3 Mason 272. 


Cal.—Richard v. Hupp, 37 Py 920) 
104 Cal. xviii. 


Conn.—Curtiss v. Smith, 
156. 


Ky.—Manier v. Myers, 
132). 
Me.—Farrar v. Cooper, 34 Me. 394. 


Mass.—Comins v. Turners’ Falls 
Co., 8 N.E. 329, 142 Mass. 443; French 
v. Braintree Mfg. Co., 23 Pick. 216. 

Tex.—Rhodes v. Whitehead, 27 Tex. 
304, 84 Am.D. 631. 

95. ° Hall vy. State, 


11 


35 Conn. 


6 B.Mon. 
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this effect, the nonuser must have been absolute, and 
not merely temporary, occasional, or aecidental.®° 
Where owners of a dam acquiesce in the construction 
of a new and higher dam below it on another’s land, 
the effect of which structure is to submerge their 
own, and where, in addition, all of the parties use 
the reservoir thereby created, it has been held that 
such aequiescence does not constitute an abandon- 
ment of the rights of the owners to the old dam and 
its reservoir, but that such owners acquire an inter- 
est in the reservoir of the new dam so long as it is 
used to back up such water.®? 


Destruction of dam. A milldam act, providing 
that one obtaining the right to erect and maintain 
a dam under such act, who, in ease his dam has not 
been destroyed, shall not proceed within one year 
to begin to rebuild it and shall not completely re- 
build it in three years, shall forfeit his rights under 
the act,®S has been held not to require such a forfeit 
in a case where a milldam had only been partially 
destroyed and the owner made reasonable efforts to 
rebuild it.°° 


72 App.Div. 360; Vickery v. Provi- 
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keeping his sluice gates closed does 
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[§§ 312-373 


[§ 373] e. Rights of Others to Maintenance and 
Operation of Dam or Pond!—(1) Right to Continu- 
ance of Condition. The owner of a dam is not re- 
quired to maintain and operate it for the benefit of 
upper? or lower® riparian proprietors who obtain ad- 
vantages from its operation. Thus by what is said 
to be the weight of authority* the acquisition of a 
right by preseription to erect a dam and overflow 
other lands does not vest reciprocal rights in the 
owner of the servient estate to the continued main- 
tenance of the dam.® Likewise, the acquisition of 
the right to dam a stream does not carry with it the 
reciprocal right of a lower riparian proprietor to its 
continued maintenance,® even though the dam shall 
have been maintained for the prescriptive period.’ 
However, there is authority apparently to the effect 
that reciprocal rights to the continued maintenance 
of the conditions caused by the dam may be acquired 
by prescription;’ but not for purposes for which 
prescriptive rights do not lie.® 


Public authorities. Neither a state department?® 
nor a municipality't has the authority to compel the 


Minn. 90; Hammond v. Antwerp Light 


dence, 24 A. 148, 17 R.I. 651. 


[a] Question of abandonment is 
one of intention, and a mere suspen- 
sion of the exercise of a right is not 
sufficient to establish an intention to 
abandon it. Hall v. State, 77 N.Y.S. 
282, 72 App.Div. 360. 

96. Hathorn v. Kelley, 29 A. 1108, 
86 Me. 487; Ludlow Mfg. Co. v. Indian 
Orchard Co., 58 N.E. 181, 177 Mass. 61. 
See Watson v. Jackson, 31 Ont.L. 481, 
6 Ont.W.N. 509, 5 Ont.W.N. 845 (hold- 
ing that the intention to abandon 
must be clear). 


Xnterruption of adverse use see 
supra § 369. 
97. Adams v. Manning, 51 Conn 5. 


98. 
St. [1901] § 4108). 

Repair and rebuilding generally see 
§ 371. 


99. Kregar v. Fogarty, 
78 Kan. 541. 


1. Right of owner to maintain and 
operate see supra §§ 367-369. 


2. Taft v. Bridgeton Worsted Co., 
130 N.E. 48, 287 Mass. 385, 13 A.L.R. 
928 [foll Taft v. Bridgeton Worsted 
Co., 141 N.E. 119, 246 Mass. 444, 29 
A.L.R. 319]; Flagg v. Concord, 111 N. 
E. 369, 222 Mass. 569; Pere Marquette 
Ry. Co. v. Siegle, 244 N.W. 239, 260 
Mich. 89; Goodrich v. McMillan, 187 
N.W. 368, 217 Mich. 630, 26 A.L.R. 
801; Greisinger v. Kiinhart, (App.) 
282 S.W. 473 [judgm and _ record 
quashed on other grounds (Mo.) 292 
S.W.. 75]. 

{a] Dam owner is entitled to open 
pipes in a dam lowering waters in 
a lake, where there had been no dedi- 
cation and no prescriptive rights in 
the waters of the lake or the dam. 
Greisinger v. Klinhart, (App.) 282 S. 
W. 473 [judgm and record quashed 
on other grounds (Mo.) 292 S.W. 75]. 


Lowering level of natural lake see 
Supra § 279. 


3. Lakeside Manufacturing Co. vy. 
‘City of Worcester, 72 N.H. 81, 186 
Mass. 552; Felton v. Simpson, 33 N. 
'C. 84; Drainage Dist. No. 2 of Snoho- 
mish County v. City of Everett, 
(Wash,) 18 P.(2d) 53. 

[a] Operation of outlet gates.— 
Because an owner, with a right to re- 
tain water behind his dam, does so by 


96 P. 845, 


See Kan. Milldam Act (Gen.' 


not enable a lower owner upon whose 
land the water would naturally flow 
to compel him to keep the gates closed 
in times of freshet or any other time 
where such lower owner has acquired 
no right by prescription or grant to 
prevent the dam owner from draining 
over his land. Banks v. Simpkins, 102 
A. 680, 88 N.J.Hq. 1. 

4 Goodrich vy. McMillan, 187 N.W. 
368,, 22%. ,Mich. -6307.-2:6, Ack. R= 301 
Greisinger v. Klinhart, (App.) 282 S. 
W. 473 [judgm and record quashed on 
other grounds (Mo.) 292 S.W. 75]. ~ 


5. Goodrich v. McMillan, 187 N.W. 
368, 217 Mich. 630, 26 A.L.R. ~801; 
Greisinger v. Klinhart, (App.) 282 S. 
W. 473 [judgm and record quashed on 
other grounds (Mo.) 292 S.W. 75]. 


6. Drainage Dist. No. 2 of Snoho- 
mish County v. City of Everett, 
(Wash.) 18 P.(2d) 53. 


[a] Reason for rule.—If the doc- 
trine of reciprocal rights prevailed, 
then the dam owner would never 
abandon his dam but must forever 
maintain it for the benefit of the low- 
er riparians and their successors. 
Drainage Dist. No. 2 of Snohomish 
County v. City of Everett, (Wash.) 18 
P.(2d)) 53. 


[b] City could discontinue the use 
of a reservoir, legally constructed and 
maintained, whenever it wished, with- 
out incurring liability to the lower 
riparian owners for damages from a 
deposit of sediment by the waters, re- 
leased slowly therefrom, as a result 
of a drainage district’s obstruction of 
an old creek channel. Drainage Dist. 
No. 2 of Snohomish County vy. City of 
Everett, (Wash.) 18 P.(2d) 53. 


BO ah aan iat of dam see. supra § 


7. Drainage Dist. No. 2 of Snoho- 
mish County v. City of Everett, 
(Wash.) 18 P.(2d) 53. 


[a] Improvements by  servient 
preprietor.—Lower riparian owners, 
improving their property in reliance 
on an artificial condition created by 
diversion and impounding of the wa- 
ters of a stream for a city’s use, ac- 
quired no reciprocal right to continu- 
ance thereof. Drainage Dist. No. 2 of 
Snohomish County y. City of Everett, 
(Wash.) 18 P.(2d) 58. 


8 Kray v. Muggi, 86 N.W. 882, 84 


& Power Co.,-230 N.Y.S. 621, 132 Misc. 
621. 

[a] Rule stated.—Where the flow 
of a stream has been obstructed by 
a permanent dam and such obstruc- 
tion has continued for the time neces- 
sary to establish a prescriptive right 
perpetually to maintain it, the ri- 
parian owners along such stream who 
had improved their property in reli- 
ance on ‘the continuance thereof ac- 
quire a reciprocal right to have the 
artificial conditions remain 
turbed, and the person who has _ ob- 
structed the water and all of those 
claiming under or through him are es- 
topped on principles of equity from 
restoring the water to its natural con- 
dition to the injury of such riparian 


owners. Kray v. Muggi, 86 N.W. 882, 
84 Minn. 90. 
[b] Maintenance of height.—Pre- 


scriptive right to impound lake wa- 
ters at a certain height gives a 
reciprocal easement to other riparian 
owners to have the lake maintained 
at such level. Hammond vy. Antwerp 
Light & Power Co., 132 Misc. 786, 230 
N.Y.S. 621. 


[ce] On principle of estoppel dam 
owners, having raised lake level, are 
estopped as against other riparian 
owners, making shore improvements 
with this condition in mind, from as- 
serting right materially to reduce 
level from that maintained during the 
prescriptive period. The principle is 


the same whether it be _ called 
“reciprocal rights,” “‘equitable estop- 
pel,” or any other name. Hammond 


v. Antwerp Light & Power Co., 230 N. 
Y.S. 621, 132 Misc. 786. 


9. Hammond vy. Antwerp Light & 


Power Co., supra. 


[a] Not for boating, bathing, or 
fishing.—Riparian owners on a lake, 
the outlet to which has been dammed 
by another, cannot acquire a prescrip- 
tive right to keep the water impound- 
ed in the lake for boating, bathing, or 
fishing. Hammond v. Antwerp Light 
See oa Co., 230 N.Y.S. 621, 182 Mise. 


10. Department of Public Works 
of California v. City of San Diego, 10 
P.(2d) 102, 122 Cal.App. 159 (state 
department of public works). 


11. Kinney v. Munch, 132 N.W. 
326, 115 Minn. 536 (village); Simons 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owner of a dam to continue its operation!? beyond 
the time limited or for purposes not specified in the 
laws authorizing its maintenance,* or to forbid its 
removal,** unless it has been so empowered by stat- 
ute. 


Owners of opposite ends of dam. The owners of 
each end of a dam may acquire a prescriptive right 
to the continued maintenance of the other end.*® 

[§ 374] (2) Right To Repair or Restore.1* Ina 
jurisdiction which recognizes the rule of a reciprocal 
right in the servient proprietor to the maintenance 


of a dam which results in the flowing of his land,!7 | 


such servient owner may, on the abandonment of the 
dam by its owner, enter on the land of the latter and 
repair and restore the dam.!§ 


Public authorities. A department of publie works 
without statutory authorization to do so may not 
compel an owner of a dam to repair or rebuild it.19 
However, where a drainage district erects a dam to 
keep the water of a stream out of its ditches, the 
dam also ponding the water so that it can be used by 
the city waterworks, and the dam is so washed away 
as to cause what remains to be a nuisance, the city 
may protect its rights by reéstablishing the dam, in 
accordance with the plans of the district, to abate 
the nuisance.” 


[§ 375] 5. Injuries from Construction and Main- 
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tenance?'—a, In General. An owner erecting a dam 
must do so in such a manner as not to injure others,” 
and, if he construets it in a negligent or defective 
manner, he will be Hable for injuries occasioned 
thereby.°* However, an alienee of a dam, without 
notice of any defects, is not responsible for its defee- 
tive construection,?* his duty being limited to its 
maintenance without negligence.?®> The owner of a 
dam is bound to exercise ordinary care in its mainte- 
nance and operation,”® and, if it should be maintain- 
ed and operated in a negligent manner," or should 
be allowed to fall into a state of disrepair?® whereby 
injuries are caused to others, the owner will be lia- 
ble therefor. However, he is not an insurer of the 
safety of the structure?® and is only required to ex- 
ercise due care;?° and he cannot be held responsible 
for injurious consequences to others fron raising 
and using water power appropriate to the size and 
capacity of the stream and the quantity of water 
flowing therein.*1 


[§ 376] b. Setting Water Back on Upper Mill.*” 
Since the reasonable use of a stream to which a dam 
owner is entitled is subject to a reasonable use by 
other riparian owners on the stream,*®*? an owner of 
land through which a stream flows has no right to 
back up the water of a stream to such an extent 
as to injure or render unworkable the mill of anoth- 
er riparian above,** and the possibility that the lat- 


v. qeduneh, 132 N.W. 321, 115 Minn. 
360. 

12. Department of Public Works 
of California v. City of San Diego, 
10 P.(2d) 102, 122 Cal.App. 159; Kin- 
ney v. Munch, 132 N.W. 326, 115 Minn. 
536; Simons v. Munch, 132 N.W. 321, 
115 Minn. 360. 

13. Kinney v. Munch, 132 N.W. 
326, 115 Minn. 536; Simons v. Munch, 
132 N.W. 321, 115 Minn. 360. 


[a] Statutory right to abate nui- 
sance construed.—aA statute authoriz- 
ing a village to regulate by ordinance 
the management of dams which cause 
lands in or contiguous with such vil- 
lage to be overflowed and to declare 
them nuisances and abate them does 
not give them the power to compel 
the owner to maintain the dams or 
flowage for a time or for purposes be- 
yond those specified in the special 


laws authorizing the maintenance of- 


the dams. Kinney v. Munch, 132 N. 
W. 326, 115 Minn. 536; Simons v. 
Munch, 132 N.W. 321, 115 Minn. 360. 

14. Kinney v. Munch, 132 N.W. 
326, 115 Minn. 536; Simons v. Munch, 
132 N.W. 321, 115 Minn. 360. 

15. Warren v. Westbrook Mfg. Co., 
83 A. 665, 88 Me. 58, 35 L.R.A. 388. 

16. Right of ownex to repair and 
rebuild see supra § 371. 

17. See supra § 373 
note 8. 

18. Hammond v. Antwerp Light & 
Power Co., 230 N.Y.S. 621, 132 Misc. 
786. 

Abandonment of dam see supra § 

2s 


text and 


19. Department of Public Works 
of California v. City of San Diego, 10 
P.(2d) 102, 122 Cal.App. 159. 

_{a] Statute construed.—Dam Act 
(St. [1929] p 1505) does not authorize 
the department of public works af- 
firmatively to compel an owner to re- 
model, repair, or rebuild a dam or to 
continue its operation. Department of 
Public Works of California v. City 
of San Diego, 10 P.(2d) 102, 122 Cal. 
App. 159. 


20. Oklahoma City v. Hoke, 182 P. 
692, 75. Ol. 217. 

21. Breakage, leakage, or overflow 
of dam see infra §§ 385-393. 


Flowage of land by dam see supra 
§§ 34-54. 


22. Cavitt v. Fowler, 
285 S.W. 175. 

23. Sloss-Sheffield Steel & Iron Co. 
v. Wilson, 62 So. 802, 188 Ala. “411; 
Barnum v. Handschiegel, 173 N.W. 
593, 103 Neb. 594; Free v. Parr Shoals 
Power Co., 97 S-E. 248, 111 S.C. 192. 


[a] Right to erect dam not de- 
fense.—Although defendant had been 
given the right to construct a dam 
across Broad River by plaintiff's 
grantors as well as by statute, and 
plaintiff purchased his lands subject 
to such right, defendant would be 
liable to plaintiff for damages to the 
lands due to negligent construction of 
dam. Free v. Parr Shoals Power Co., 
SS BE 243 wed S Ce 1928 


24. Dover v. Georgia Power Co., 
(Ga.App.) 168 S.E. 117. 


(Mo. App.) 


25. Dover v. Georgia Power Co., 
supra. 
[a] - Continuance of nuisance.—A 


person suffering a dam, erected on 
his land by a former owner to the 
nuisance of another, to remain with- 
out being used by him, is not guilty 
of a continuance of the nuiSance un- 
less there was a request made to him 
for its removal. Morris Canal, etc., 
Co. v. Ryerson, 27 N.J.Law 457. 

26. Ala.—Sloss-Sheffield Steel & 
Iron Co. v. Wilson, 62 So. 802, 183 
Ala. 411. 

Ga.—Dover v. Georgia Power Co., 
(App.) 168 S.E. 117. 

Mass.—Inhabitants of Brookfield v. 
Walker, 100 Mass. 94. 

Neb.—Barnum v. Handschiegel, 173 
N.W. 5938, 103 Neb. 594. 

Tex.—City of Waco v. Rook, (Civ. 
App.) 55 S.W.(2d) 649. 

[a] Highway laid on dam may so 
charge the mill owners with responsi- 
bility, where the dam consists in a 


causeway over which the highway 
(although relocated after as a dam, 
had begun) was laid, and where such 
mill owners have by affirmative acts 
maintained or assumed the charge of 
the causeway; as to render them lia- 
ble to the town, in tort, for injury to 
the highway through negligence in 
maintaining the dam. Inhabitants of 
Brookfield v. Walker, 100 Mass. 94. 

27. City of Waco v. Rook, (Tex. 
Civ.App.) 55 S.W.(2d) 649; Morrison 
v. Commissioners of Dewdney Dyking™ 
Dist., (B.C.) 65 Dom.L.R. 409; Mornt- 
real Light, Heat & .Power Co. v. 
Lowrie, 25 Que.K.B. 367. 


[a] Where floodgates of dam are 
negligently operated by remaining 
closed during a freshet until the wa- 
ter has been raised above the gates 
and then opened discharging the wa- 
ter and injuring the property of per- 
sons situated below the dam, the 
owner will be liable for such injuries. 
City of Waco v. Rook, (Tex.Civ.App.) 
55 S.W.(2d) 649. 

28. Morrison v. Commissioners of 
Dewdney Dyking Dist., (B.C.) 65 
Dom.L.R. 409. 

29. Sloss-Sheffield Steel & Iron Co. 
v. Wilson, 62 So. 802, 183 Ala. 411. 

30. Sloss-Sheffield Steel & Iron Co. 
v. Wilson, supra. 

31. Sturtevant v. 
560, 280 Mass. 3038. 

S2. Cross references: 

Backing up water on lands of an- 
other see supra §§ 34-59. 

Injuries from flowage generally see 
supra §§ 55—59. 

Priority of appropriation as giving 
right to back water on upper mill 
see supra § 367 text and note 16. 

Water for mechanical purposes gen-~ 
erally see infra §§ 1119-1132. 


33. See supra §§ 364, 365. 


34. Conn.—Robertson v. Miller, 40: 
Conny ‘403 ""@ccum *Cor" vV.. TARE Sa We 
Sprague Mfg. Co., 35 Conn. 496; King 
v. Tiffany, 9 Conn. 162. 


Ga.—Hendrick v. Cook, 4 Ga. 241. 


Ford, 182 N.E. 
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ter may increase the height of his dam and thereby 
obtain the same head of water,*?® or that he could 
obtain enough power by installing more efficient ma- 
chinery,*®® does not justify the act. However, if a 
dam owner erects his dam so that in ordinary stag- 
es of the stream it will not back water on the wheel 
of an upper mill owner, the fact that spring ice jams 
in his pond will have that effect will not render him 
liable for the injury.®? 

[§ 377] ce. Unhealthful and Offensive Nature of 
Pond. A dam owner who fails to clear off the area 


to be flooded, thereby creating an unhealthful, stag-- 


nant, mosquito breeding body of water behind his 
dam, is guilty of a neghgent construction for which 
he will be liable to those injured thereby.?* How- 
ever, where in the natural use of a mill pond it is 
necessary in the summer months to draw the water 
so as to expose some portions of the bottom of the 
pond, persons who purchase property and live near 
the pond after it has been established and used can- 
not object to such use on the ground that bad odors 
arise therefrom.®® 


[§ 378] d. Acts of God; Floods. While one 
erecting a dam on his own premises is bound to con- 
template the possibility of interference by natural 
agencies of an ordinary character,*® he may show 
in defense to injuries caused by his dam that it 
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would not have caused the injury complained of ex- 
cept for circumstances which could not have been 
anticipated at the time it was built.41 Thus he is 
not bound to anticipate unprecedented storms or 
rainfalls.*? 

.[§ 379] e. Removal or Abatement**—(1) In 
General. One whose land is flooded or otherwise in- 
jured by a dam unlawfully. erected or maintained 
may abate the nuisance, without permission and 
without suit, by breaking or pulling down the dam, 
before the right to maintain it is acquired by pre- 
seription;4* but one who thus undertakes to redress 
his own injuries must take care to do no unnecessary 
damage to the property on which he enters,*° and he 
cannot assign this right.*® 


[§ 380] (2) Removal by Special Proceedings.*? 
Under a statute authorizing the commissioners -of 
a county to remove all dams on a certain stream for 
the purposes of drainage and providing that the pro- 
ceedings therefor shall be conducted in the same 
manner as in the laying out of highways, and the 
highway statutes referred to requiring a special com- 
missioner to be appointed if either of the county 
commissioners lives within a town on the highway to 
be constructed, the fact that a commissioner resides 
in one of the towns to be benested by the removal of 
the dam does not disqualify him.*% 


Ky.—Cain v. Hays, 4 Dana 388. 


486; Dean v. Colt, 99 Mass. 486; 


Jewell v. Gardiner, 12 Mass. 311. 

Mich.—Richards v. Peter, 38 N.W. 
278, 70 Mich. 286. 

N.H.—Gilman y. Tilton, 5 N.H. 231. 

N.Y.—Brown v. Bowen, 30 N.Y. 519, 
86 Am.D. 406; Haight v. Price, 21 N. 
Y. 241. 

Pa.—Bigler v. Antes, 21 Pa. 288; 
Barrows v. Summerville, 33 Leg.Iint. 
23. 

S:C.—Omelvany v. Jaggers, 20 S.C. 
L. 634, 27 Am.D. 417. : 

Can.—Dorchester Electric Co. v. 
Roy, 49 Can.8.C. 344 [dism appeal 22 
Que.K.B. 265]. 


N.S.—Crosby v. Yarmouth 
Co., 45 N.S. 330. 


Ont.—Brewster v. Canada Co., 4 
Grant Ch. 443; Mills v. Dixon, 4 U. 


Siu) JR 


C.C.P. 222; Wadsworth v. McDougall, 
30 U.C.Q.B. 369. 
[a] Effect of license by plaintiff.— 


Where plaintiffs consented to the 
building of a dam by defendants, on 
condition that the work should be so 
done as not to injure plaintiffs, but 
the work was so imperfectly executed 
that the current of the stream was 
impeded and the water did not flow off 
but set back on plaintiffs’ wheels, it 
was held that, the condition not hay- 
ing been performed, the consent or li- 
cense was no longer binding on plain- 
tiffs, and hence the dam from that 
time became a nuisance and defend- 
anits were liable for the injury it 
caused. Brown y. Bowen, 30 N.Y. 519, 
86 Am.D. 406. 


{b] Right against lower owner 
immaterial.—The fact that a riparian 
owner may have acquired a prescrip- 
tive right against a lower owner to 
have the lower owner’s dam main- 
tained at its existing level does not 
give him a right 'to maintain the wa- 
ter at that level as against an upper 
owner, and does not justify his con- 


structing a dam which raises the wa- 
ter to that level, and thereby backs 
it up on the wheels of the unper own- 
er after the lower dam had been re- 
moved. Harp v. Iowa Falls Hlectric 
Co., 191 NW: 520; 194. NiIWse 353) aL9.6 
Iowa 317. 

License to erect dam generally see 
infra § 587, 


35. Harp v. Iowa Falls Electric 
Co-, 194 NEW. 520; 194. NOW. 353, £96 
Iowa 317. 


[a] Especially where the upper 
owner’s statement that his attempt 
to raise the dam had been objected to 
by those above him was not denied. 


Harp v. Iowa Falls Hlectric Co., 191 
N.W. 520, 194 N.W. 353, 196 Iowa 
SLT. 

36. Harp v. Iowa Falls Electric 


Co., supra. 


37. Smith v. Agawam Canal Co., 2 
Allen (Mass.) 355. 


38. Eree v. Parr Shools Power Co., 
Oi IStH soe Lies Ca Loe 


39. De Witt v. Bissell, 60 A. 113, 
(i sGontin 5305, 69) Week. Ac 933. 


40. Radburn vy. Fir Tree Lumber 
Co., 145 P. 632, 88 Wash. 643. 


Right to construct dam on own 
premises see supra § 367. 


41. Proctor v. Jennings, 6 Nev. 83, 
3 Am.R. 240. 


42. Palmyra vy. Waverly Woolen 
Co., 58 A. 674; 99 Me. 134: China vy. 
Southwick, 12 Me. 238; Radburn v. 


Hin Tree luumber Co., 
Wash. 643. 


43. Dam as nuisance generally see 
Nuisances § 144. 


Removal or abatement by injunc- 
tion see infra § 383. 


44, Conn.—Giddings 
24 Conn, 538. 


lowa.—Moffett v. Brewer, 1 Greene 
348; State v. Moffett, 1 Greene 247, 


la:—Hgan vy. Russ, 3° So. 85, 39 a, 


145 Pr 6382) 983 


v. Emerson, 


Ann. 967. 

Mass.—Sumner v. Tileston, 7 Pick. 
198;> Colburn -v. Richards, 13% Mass: 
420, 7 Am.D. 160; Jewell v. Gardi- 


ner, 12 Mass. 311; Hodges v. Ray- 
mond, 9 Mass. 316. See Burnham v. 
Storey, 3 Allen 378 (holding that, 


where a mill has been erected under 
a colonial mill act, the owner of lands 
injured by the backing up of the wa- 
ter has no right to break down the 
dam but must seek his remedy under 
the mill acts). 


Mich.—Winchell v. Clark, 35 N.W. 
907, 68 Mich. 64. 


Miss.—Liles v. Cawthorn, 
834, 78 Miss. 559. 


N.H.—Great Falls Co. v. Worster, 
15 INGED 442: 


N.Y.—Merrill v. Calkins, 74 N.Y. 1. 
Ohio.—Morningstar v. Young, 2 


29 So. 


Ohio Dee. (Reprint) 294, 2 West.L. 
Month. 294. 

S.C.—Brisbane vy. O’Neall, 34 S.C. 
L. 348. 


vVt.—Adams v. Barney, 25 Vt. 225. 


[a] Right to lower but not de- 
stroy.—Where the dam is unlawful 
only because raised to an improper 
height, the person injured may lower 
but not demolish it. Wright & Rice 
Vv. Moore, 38° Alay 593,82) Aare iiieaas 
Dyer v. Depui, 5 Whart. (Pa.) 584. 


45. Liles v. Cawthorn, 29 So. 834, 
78 Miss. 559; Great Falls Company v. 
Worster, 15 N.H. 412; Truesdale v. 
McDonald, Taylor (Ont.) 121. 


Summary abatement of nuisances 
generally see Nuisances §§ 357-365. 


46. Great Falls Co. v. Worster, 15 
N.H. 412. 
47. Removal by aa is 


equity see infra § 383 


48. Phillips v. Middlesex County, 
122 Mass. 258. 

Disqualification of county officers 
generally see Counties §§ 146-151. 


ST 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 381] 6. Injuries to Dam or Mill Pond‘t?—a. In 
General. The owner of a milldam and pond, right- 
fully built and maintained, may recover damages 
against anyone causing injury thereto by breaking 
or destroying the dam,°°® washing it away by dis- 
eharging a flood of water into the stream,*! render- 
ing it useless by damming back the water to such an 
extent as to overflow it,°? or obstructing the current 
of water which should supply it.*3 


From waste and refuse.°* An upper riparian 
owner is liable to a lower proprietor for damages oc- 
easioned by reason of his having encumbered the 
stream with waste and refuse to the injury of the lat- 
ter’s mill pond, dam, or works,** and it is immaterial 
that the lower riparian owner might have remedied 
this evil by a different construction of his dam.*® 
However, a mill owner may not recover for injuries 
for the filling of his mill pond caused by drainage 
from hillside lands adjoining the pond when the 
owner of such lands merely cultivates and manures 
his land in a usual and reasonable manner.®* More- 
over, under the rule that the extent of the use lim- 
its the extent of a prescriptive right acquired there- 
by,°® a city which has, for a period longer than that 
required to acquire a prescriptive right, discharged 
sewage, without authority, into a private mill pond, 
but only to a slight extent, and for a period less than 
that necessary to acquire such right has discharged 
considerable quantities into the pond, does not ac- 
quire the right to continue to discharge large quanti- 
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ties of sewage into the pond.®*? 


Interference with operation of dam. The mere 
fact that the owner of a bridge moved its location 
to such a distance that a dam owner, the grantor of 
the land whereon the bridge was built, could not op- 
erate his gates from the new bridge as he was ac- 
customed to do from the replaced structure does not 
constitute an injury for which the dam owner and 
grantor could recover in the absence of any reserva- 
tion in his grant covering the matter.°° 


[§ 382] b. Remedies*—(1) At Law. Case, and 
not trespass, 1s the proper form of action where the 
owner of a dam from which defendant removed the 
splashboards seeks recovery for the consequential 
damage of diverting water from his mill and does not 
make the force used in removal of the boards the 
gist of his action,®! and case is the appropriate rem- 
edy where plaintiff’s only interest in the dam is an 
easement, °? 


Pleading. An allegation of ownership of the land 
and the dam is a sufficient allegation of title and pos- 
session to sustain an action for cutting a dam.®? In 
an action for cutting plaintiff’s dam, it is not neces- 
sary to allege in the complaint that the stream was 
not navigable.®# 


Evidence. Plaintiff must establish his case by a 
preponderance of the evidence.*® 


Trial. Questions of fact are to be submitted to 
the jury under proper instructions.®* Where plain- 


(by) Mane: sustain a verdict for a sub- 
stantial sum, in an action against a 
quarry company to recover damages 


remained intact, 


49. Injuries to artificial water-|level as before, so that the new dam, 
courses see supra § 348. eae eae dam 
api 9 Barb. | wou no ave 
Oy.) eritae Yau gt OID SOR, cs aes power of the old dam, there was 
[a] Duty to prevent injury.— a failure to show a cause of action. 


Damages are not recoverable for an 
injury to a dam which the owner 
could have prevented by the exercise 
of proper care in its construction or 
in taking measures to protect it. 
Keller vy. Fink, (Cal.) 37 P. 411; Huff 
v. Kentucky Lumber Co., 45 S.W. 84, 
2Op Kyl 3 9. 


{b] Pack ice.—Where a railroad 
company, for the purpose of strength- 
ening or supporting a previously con- 
structed bridge, erected trestles un- 
der the bridge in the bed of the 
stream in such a way as to pack the 
ice in large masses, which, on break- 
ing away, destroyed a dam breast, the 
owner of the dam is entitled to recov- 
er damages from the railroad com- 
pany for the | injuries sustained. 
Dutton v. Philadelphia, B. & W. R. 
Co., 32 Pa.Super. 630. 


Damages for injury to dam gen- 
erally see infra § 382. 
51. McIlvaine v. Marshall, 3 Del. 1. 


52. Mowry v. Sheldon, 2 R.I. 369; 
Hodder v. Turvey, 20 Grant Ch. (Ont.) 
63; Dickson v. Burnham, 14 Grant Ch. 


(Ont.) 594; Graham v. Burr, 4 Grant 
@hys(Ont.)” I, 
[a] Circumstances not showing 


cause of action.—Where, in an action 
for the destruction of the water pow- 
er created by an old dam by the build- 
ing of a new dam, the evidence show- 
ed that the old dam, as a means for 
developing water power, was. de- 
stroyed before the new dam was_be- 
gun, and did not show that defendant 
was under any obligation to plaintiff 
to repair or rebuild the old dam, and 
showed that after the new dam was 
huilt the water was raised to the same 
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Godfrey v. Dixon Power, etc., Co., 93 
NUE 116) 247ml. 124: 
Backing water onte mill of another 
see supra § 376. 
pare Bottomly v. Chism, 102 Mass. 
Obstruction of: 
Nera watercourse see supra §§ 21- 


Artificial watercourse see supra § 342. 

54. Pollution of natural water- 
enn e generally see supra §§ 116- 

55. O’Riley v. McChesney, 3 Lans. 
213 fate, 49° °N. Vo 6021. Lhomas Vv 
Brackney, 17 Barb. (N.Y.) 654; Little 
Schuylkill Nav., etc., Co. v. Richards, 
57 Pa. 142, 98 Am.D. 209; Dickson v. 
Austin, 2 Grant Err.&App. (Ont.) 373. 


56. O'Riley v. McChesney, 3 Lans. 
278 [aff 49 N.Y. 672]. 


57. Middlesex Co. v. McCue, 21 N. 
E. 230, 149 Mass. 108, 14 Am.S.R. 402. 

58. See infra § 407. 

59. Middlesex County v. Lowell, 21 
N.E. 872, 149 Mass. 509. 


Prescriptive right’ to construct and 
maintain dam see supra § 369. 


6G. Lewis v. Loomis, 7 N.W. 429, 
50 Wis. 497. 
61. Meyer v. Horst, 106 Pa. 552. 


62. Whitehead v. Garris, 48 N.C. 
T(t 

63. Leihy v. Ashland Lumber Co., 
5 N.W. 471, 49 Wis. 165. 

64. Leihy v. Ashland Lumber Co., 
supra. 

65. 


[a] Evidence held sufficient: 


*By JOSEPH W. ROUSE (§§ 382-384). 


for injuries to a dam caused by the 
deposit therein of large quantities 
of stone, earth, and other material. 
Clark v. Neshannock Stone Co., 41 Pa. 
Super. 34. (2) To justify an award 
of exemplary damages for destruc- 
tion of a dam and diverting works. 
Falkenberg v. Neff, 269 P. 1008, 72 
Utah 258. 


66. See cases infra this note. 


[a] Instructions held proper.—In 
an action against defendants for ma- 
licious destruction of a dam, an in- 
struction that plaintiffs were bound 
to make a diversion of water to per- 
mit the passage of a quantity of wa- 
ter to which a prior claimant was en- 
titled, that the prior claimant could 
remove the dam if it interfered with 
the diversion and use of the water by 
the prior claimant, who could recover 
the reasonable cost of removal, but 
that, if the dam did not interfere, it 
could not be destroyed, and that pri- 
or claimants, if not using the water 
under proposed appropriation, could 
not prevent others from using the 
water or interfere with diversion, if 
not lessening their rights to the use 
of the water, was held proper. Falk- 


ce bers v. Neff, 269 P. 1008, 72 Utah 


4 


[b] Instructions held erroneous 
and properly refused.—(1) Instruc- 
tions as to the right to obstruct plain- 
tiff’'s flowage. Schneider vy. Brown 
Tp., 105 N.W. 18, 142 Mich. 45. (2) 
A requested instruction that defend- 
ants, sued for malicious destruction 
of a dam, were, under pending appli- 
eations for appropriation, entitled to 
water requested for the appropria- 
tion, is erroneous, where defendants 
were not using the water at the time. 
Falkenberg v. Neff, 269 P. 1008, 72 
Utah 258. 
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tiff alleges ownership of a milldam and that defend- 
ant broke and entered the close containing it and de- 
stroyed it, and the proof shows that defendant own- 
ed the dam and plaintiff had only an easement in 
its use, the court could, in its discretion, dismiss the 
complaint.°* 


Damages. The measure of damages for the de- 
struction or removal of a dam is the difference be- 
tween the value of the property before the removal 
or destruction and its value thereafter.°% HExem- 
plary damages are properly awarded where destruc- 
tion of plaintiff’s dam was malicious.®® 


[§ 383] (2) Injunction. One who has the right 
to maintain a dam may have an injunction against 
one who undertakes to destroy or remove it or inter- 
fere with its rebuilding or restoration,’® or with his 
right to a supply of water or of power,’! the burden 
of proving his right to such relief being on plain- 
tiff.72, Where plaintiff has no right to interfere with 
the natural flow of water, the fact that. defendant 
suffered no material injury is no reason for enjoin- 
‘ing him from opening the gates of plaintiff’s dam.7* 
Where plaintiff sought to restrain defendant from 
interfering with its dam, and defendant in his cross 
complaint raised the question whether plaintiff has 
a right, as against him, to maintain the dam in its 
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present form, it is error to ignore the issue tendered 
by the cross complaint and refuse to permit defend- 
ant to introduce evidence responsive to it.74 If it 
appears that complainant has constructed his dam 
too high, an injunction restraining him from main- 
taining it at such height may be decreed.?° Where 
plaintiff seeks to enjoin interference with his unlaw- 
fully constructed dam, and defendant, by cross pe- 
tition, seeks to enjoin its maintenance and asks for 
damages, equity will not aid plaintiff in maintain- 
ing his unlawful structure,?® nor will it enjoin the 
maintenance of it where it does not appear that de- 
fendant was damaged.‘7 


[§ 384] c. Indictment. In some jurisdictions an 
indictment will lie for willfully and maliciously at- 
tempting to destroy a dam.78 In order to constitute 
such offense, the injury must have been willful and 
malicious.*® 


[§ 385] D. Injuries by Breakage, Leakage, and 
Overfiow of Dams*—l. Breakage or Overflow of 
Dam. The owner of a dam is bound to construet it 
in such a manner as to minimize the danger to ad- 
joining owners from its accidental bursting or over- 
flow, and although he-is not an insurer of their safe- 
tv, he is held to the exercise of reasonable and or- 
dinary prudence, care, and skill in this respect;*° 


[§§ 382-385. 


67. Birdsall Vv. Williams, 


Thomps.&C. (N.Y.) 605. 

68. Piazzek vy. Drainage Dist. No. 
1 of Jefferson County, 237 P. 1059, 
119 Kan. 119. 


69. Falkenberg v. Neff, 269 P. 1008, 
72 Utah 258. 


[a] Award held excessive.—An 
award of $5,000 punitive damages for 
malicious destruction of a dam for 
which $362.50 actual damage was 
awarded was held excessive as mat- 
ter of law, requiring remittitur of all 
punitive damage exceeding $1,500. 
Falkenberg v. Neff,' 269 P. 1008, 72 
Utah 258 (evidence held to sustain 
reasonable award of punitive dam- 
ages for malicious destruction of a 
dam, for which $362.50 actual dam- 
age was awarded, but not award of 
$5,000). 

70. Conn.—Adams v. Manning, 51 
Conn. 5. 

La.—Egan v. Russ, 3 So. 85, 39 La. 
Ann, 967. 

Md.—Riverdale Park Co. v. West- 
or A. 270, 74 Md. 311, 28 Am.S. 


‘N.H.—Burnham vy. Kempton, 44 N. 


H. 78; Winnipissiogee Lake Co. v. 
Worster, 29 N.H. 433. ‘ 
Vt.—Lyon v. McLaughlin, 32 Vt. 


423, 


Wis.—Pioneer Wood-Pulp Co. v. 
Bensley, 36 N.W. 321, 70 Wis. 476. 


71. Jordan v. Woodward, 38 Me. 
423; Ballou v. Hopkinton, 4 Gray 
(Mass.) 324; Culver v. Garbe, 43 N. 
W. 237, 27 Neb. 312; St. Mary’s Mill- 
ing Co. v. St. Mary’s, 10 Ont.W.N. 420 
[mod 10 Ont.W.N. 121]. 

72. Cummings v. Keene Ice Co., 
Si VAG 2D Ons CoN: EL.) SL. 

[a] Evidence held sufficient to 
sustain findings for plaintiff entitling 
him to injunctive relief. Sebranke v. 


Kohlmeyer, 110 N.W. 224, 130 Wis. 
352. 
[b] Evidence held insufficient, in 


an action to enjoin interference with 


2{a dam and ditch for diverting water, 


to establish a prescriptive right of 
plaintiff's predecessor to divert the 
water by such dam and ditch. Davey 
Wee eine LICR 2965 sol Cal App: 


73. Clinton v. Myers, 46 N.Y. 511, 
7 Am Re 373. 


74 Carey Lake Reservoir Co. v. 
Strunk, 227 P. 591, 39 Idaho 332. 


75. Wallace v. Farmers’ Ditch Co., 


X62 P. 1078, 130 Cal. 578. 


76. Radford v. Wood, 
458, 83 Neb. 773. 


77. Radford v. Wood, supra. 


78. State v. Moffett, 1 Greene 
(Iowa) 247; Com. vy. Tolman, 21 N.E. 
377, 149 Mass. 229, 14 Am.S.R. 414, 3 
eee 747; People v. Gaige, 23 Mich. 


120 N.W. 


79. State v. Moffett, 1 Greene 
(lowa) 247. 
[a] Summary abatement of dam 


as nuisance is not necessarily suffi- 
cient to show a malicious or willtul 


motive. State v. Moffett, 1 Greene 
(lowa) 247. 
an U.S.—Bikland vy. Casey, 290 F. 


Ala.—Sloss-Sheffield Steel & Iron 
Co. v. Wilson, 62 So. 802, 183 Ala. 411. 


Cal.—Moore v. San Vicente Lumber 
Coz, 165.°P.' 68%, 175) Cal. 2123)" Parker 
v. Larsen, 24 P: 989, 86 Cal. 236, 21 
Am.S.R. 30; Weidekind v. Tuolumne 
County Water Co., 4 P. 415, 65 Cal. 
431; Campbell v. Bear River, etc., 
Water, etc., Co., 35 Cal. 679; Rich- 
ardson.v. Kier, 34 Cal. 63, 91 Am.D. 
681; Todd v. Cochell, 17 Cal. 97; Fral- 
er v. Sears Union Water Co., 12 Cal. 
555, 78 Am.D. 562; Wolf v. St. Louis 
Independent Water Co., 10 Cal. 541; 
Hoffman v. Tuolumne County Water 
Co., 10 Cal. 413; Tenney v. Miners’ 
Ditech Cos, U Calissb. : 


Ga.—Dover y. Georgia Power Co., 
(App.) 168 S.E. 117, 118 [cit Cye]. 

Hawaii. Hau v. Palolo Land & Im- 
provement Co., Ltd., 20 Hawaii 172. 
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Ky.—Winchester Water Works Co. 
v. Holliday, 45 S.W.(2d) 9, 
Ky. 762 [eit Cyc: 

Me.—Durham vy. Lisbon Falls Fibre 
Co., 61 A. 177, 100 Me. 238. 


Mass.—Wendell vy. Pratt, 12 Allen 
aa Shrewsbury v. Smith, 12 Cush. 


Minn.—City Water Power Co. vy. 
City_of Fergus Falls, 128 N.W. 817, 
113 Minn. 33, 32 L.R.A.N.S. 59, Ann. 
Cas.1912A 108; Cahill v. Eastman, 18 
Minn. 324, 10 Am.R. 184. 


Mont.—Jeffers v. Montana Power 
Co., 217 PB. 652, 68 Mont. 114. 


Neb.—Barnum v. Handschiegel, 173 
N.W. 593, 103 Neb. 594. 


N.Y.—Pollett v. Long, 56 N.Y. 200; 
Kipp v. New York Cent., etc., R: Co., 
85 N.Y.S. 855, 89 App.Div. 392; Jones 
v. De Coursey, 42 N.Y.S. 578, 12 App. 
Div. 164 [aff 55 N.E. 1096, 161 N.Y. 
627]; Jones v. Turner, 46 Barb. 527; 
Livingston vy. Adams, 8 Cow. 175. 


N.C.—Supervisor & Commissioners 
of Pickens County, S. C. v. Jennings, 
LOTAS. ED 3125 181, IN. Ce 393. 


Ohio.—East Liverpool City Ice Co. 
v. Mattern, 127 N.E. 408, 101 Ohio St. 
62; Defiance Water Co. v. Olinger, 44 
a 238, 54 Ohio St. 532, 32 L.R.A. 


Vt.—Lapham y. Curtis, 5 Vt. 371, 
26 Am.D. 310. 


Wash.—Anderson vy. Rucker Bros., 
183 P. 70, 186 P. 293, 107 Wash. 595, 
8 A.L.R. 544, 


“We accordingly hold that the erec- 
tion and maintenance of a dam in 4 
natural water course by a riparian 
owner for the purpose of utilizing 
a water power is not a nuisance, and 
that the owner thereof is not an in- 
surer of its safety, but he is bound 
to exercise, in its construction and 
maintenance, a degree of care propor- 
tionate to the injuries likely to result 
to others if it proves insufficient.” 
City Water Power Co. v. City of Fer- 
gus Falls, 128 N.W. 817, 818, 113 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and if the stream on which his dam is constructed is 
occasionally subject to great freshets, the dam must 
be made sufficiently strong to resist them.’ Its 
owner is not liable for resulting damages, however, 
if the dam is maliciously destroyed by a third per- 
son®? or is, by a phenomenal or extraordinary flood, 
such as no one would reasonably have anticipated, 
overflowed®* or washed away;** but if the damages 
were occasioned by a combination of defendant’s 
negligence and an unprecedented storm, defendant 
is liable if his alleged negligence was a proximate 
cause of the injury;*® for an act of God to relieve 
the dam owner from liability, such act must have 
been the sole cause of the injury.’*® Negligence in 
the construction and maintenance of a dam which 
broke will not render the dam owner liable unless 
such negligence caused the damage;’? but where a 
statute makes it unlawful to impound water so it 
would flow property of another or injure it through 
overflow, the owner of a dam breaking and causing 
damage to another is liable although his negligence 
may not have proximately caused the injury.*§ 


Relieving pressure on dam in time of stress. If 
the owner cuts or breaks his own dam, in the midst 
of a violent storm, to save it from destruction, with 
the result that the flood waters destroy property be- 
low him, he cannot escape liability on the ground that 
he acted in self-preservation and with no malicious 
intent;8® and the same rule applies where the dam 


33, 32 L.R.A.N.S. 59, Ann.Cas.1912A [C. 622. 
108. 24, 
[a] Test of liability.—(1) “In de- 


termining the issue whether the break- | 452; 
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Ala.—Sloss-Sheffield / Steel 
Iron Co. v. Webb, 63 So. 518, 184 Ala. 
Sloss-Sheffield Steel & Iron Co. 
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was, for that purpose, intentionally so constructed 
as to give way automatically in time of flood,®® the 
question of negligence being immaterial in such 
case.°! 


Impounded diverted waters. Defendant is liable 
for damages from the breaking of a dam by which 
he impounded waters which he had diverted although 
he was not negligent therein,®? his liability not be- 
ing relieved by the fact that the dam broke during 
an unprecedented rainfall.°? 


[§ 386] 2. Leakage or Percolation.°* One who 
brings or stores water upon his land to operate a 
mill must so construct and maintain his works as to 
preclude injury to the property of others by leak- 
age, seepage, or percolation,®® his duty being ee ex- 
ercise care apportioned to the danger.®® 


[§ 387] 3. Persons Liable. The liability for in- 
juries by breakage, overflow, leakage, or percolation 
rests generally on the owner of the dam or. other 
structure by which such injury is caused,®? or the 
person who is bound by contract to keep. it in re- 
pair.°8 One who has parted with title and posses- 
sion is not liable for subsequent injuries.®® _ Where 
a lessee was in possession at the time of ‘the injury, 
the owner cannot be held liable for an overflow with- 
out a showing that he had knowledge or notice there- 
Ontne 


v. Holliday, 45 S.W.(2d) 9, 241 Ky. 
& | 762. 

87. Wright v. Woodward, 111 A. 
494, 79 N.H. 474, 


ing of the dam was due to negligence, | Vv. Wilson, 62 So. 802, 183 Ala. 411; c 4 . 

aie conduct of the defendant in con- | Alabama Consol. Coal, ete., Co. v. Tur- ace Greece peg dae se 
structing and maintaining the dam| ner, 39 So. 603, 145 Ala. 639, 117 Am. so ate owe Hors 3 Del. 60: 
must be viewed with reference to the|S.R. 61. Nowe = ehenhera: pt ok sti os eee 
caution which a prudent man would, Conn.—Bridgeport v. Bridgeport |p. °g25: Hunter v. Pelham Mills, 25 
under the given circumstances, have 70 A. 650, 81 Conn.| Sm 797, 52 S.C. 279, 68 AMS.R. 904. 


observed, provided he owned the land 
below.’” Moore v. San Vicente Lum- 
ber Co., 165 P. 687, 689, 175 Cal. 212. 
(2) The question is not whether de- 
fendants might not have been more 
careful and made their work stronger, 
but what a discreet and prudent man 
ordinarily would have done, had his 
own interests been at risk. Todd y. 
Cochell, 17 Cal. 97; Wolf v. St. Louis 
Independent Water Co., 10 Cal. 541; 
Hoffman v. Tuolumne County Water 


Co, 10 .Cak 413, 
81. U.S.—EHikland v. Casey, 290 F. 
880. 


Ala.—Sloss-Sheffield Steel & Iron 
Coz v. Webb, 63 So. 518, 184 Ala. 452; 
Sloss-Sheffield Steel & Iron Co. v. 
Wilson, 62 So. 802, 183 Ala. 411. 

Ga.—Dover v. Georgia Power Co., 
(App.) 168 S.E. 117, 118 [eit Cyc]. 

Mass.—Gray v. Harris, 107 Mass. 
492, 9 Am.R. 61 

Minn.—City Water Powe? Can “y- 
Fergus Falls, 128 N.W. 817, 113 Minn. 
Oy) See Lt ALN Oe 59, Ann.Cas.19124 
108. 

N.Y.—New York v. Bailey, 2 Den. 
433. 

Wash.—Anderson v. Rucker Bros., 
183 P. 70, 186 P. 293, 107 Wash. 595, 
8 A.L.R. 544. 

W.Va.—Trump v. Bluefield Water- 
works & Improvement Co., 129 S.E. 
309, 99 W.Va. 425. 

82. Hudson v. Napanee River 
apr Cost Ont.b. «47, 6 Ont.Wian: 
11, 5 Ont.W.N. 467, 25 Ont.W.R. 460. 

83. Rector v. North Carolina Elec- 
trical Power Co., 105 S.E. 422, 180 N. 


Hydraulic Co., 
84, 


Ga.—Dover v. Georgia Power Co., 
(App.) 168 S.E. 117, 118 [cit Cye]. 

Minn.—Erdman v. Watab Rapids 
Power Co., 127 N.W. 487, 128 N.W. 
454, 112 Minn. 175. 


Neb.—Barnum ve Handschiegel, 
173 N.W. 5938, 103 Neb. 594. 


N.Y.—Cottrell v. Marshall Infirma- 
ry, 24 INeY.Sas81.70 Eun 495: 


Ohio.—East Liverpool City Ice Co. 
v. Mattern, 127 N.E. 408, 101 Ohio 
St. 62. 

Pa.—Myers v. Fritz, 10 A. 30, 7 Pa. 
Cas. 93. 


Wash.—Anderson v. Rucker Bros., 
183 P. 70, 186 P. 298, 107 Wash. 595, 
8 A.L.R. 544. 


But see Hart v. McMullin, 32 N.S. 
340 [foll Rylands v. Fletcher, L.R. 
1 Exch. 279] (holding that a mill own- 
er who causes water to be stored up 
by the erection of a dam is responsi- 
ble for its safe-keeping). 


85. Walsh v. East Butte Copper 
Mining Co., 214 P. 641, 66 Mont. 592; 
Frederick v. Hale, 112 P. 70, 42 Mont. 
153; Supervisor and Commissioners 
of Pickens County, S. C. v. Jennings, 
LOWGiSsHy your, 18ib Ni Cs39)35 


[a] Thus, if the act of God alone 
would not have produced the injury, 
and the loss was made possible by 
reason of a prior coincident, or sub- 
sequent negligent act of defendant, he 
is liable, because his act is causa sine 
qua non. Walsh v. Hast Butte Cop- 
per Mining Co., 214 P. 641, 66 Mont. 
592. 


86. Winchester Water Works Co. 


90. Winchester Water Works Co. 
v. Holliday, 45 S.W.(2d) 9, 11, 2A ICY, 
762 [cit Cye]. 


91. Winchester Water Works Co. 
v. Holliday, 45 S.W.(2d) 9, 10, 241 Ky. 
762 [cit Cyc]. 


92, Texas) & Pi Ry. Cony. pPtAers 
(Tex.Civ.App.) 182 Sw. 1161 

SS. Dexage& UPa ny. (Cos vs whager, 
supra. 

94. Flowage through percolation 
see supra § 58. 

Injuries resulting from storage of 

water on premises generally see su- 
pra § 356. 

95. Scott v. Longwell, 102 N.W. 
2230). 1389. Mich. °12)) 5 Ann! Cast 1679): 
Welliver v. Irondale Electric Light, 
etc., Co., 38 Pa.Super. ‘26. 

96. Scott v. Longwell, 102 N.W. 
230, 189 Mich. 12, 5 Ann.Cas. 679. 


97. Munroe v. Gates, 48 Me. 463; 
Monroe v. Connecticut River Lumber 
Co., 30 A. 1019, 68 N.H. 89; Wads- 
worth v. McDougall, 24 Grant Ch. 
(KONaED) abs 

fa] Purchaser cf unsafe dam, who 
fails to make it safe, and so to main- 
tain it as not unnecessarily to en- 
danger life or property, is liable for 
injuries caused thereby. Monroe y. 


Connecticut River Lumber Co., 39 A, 
1019, 68 N.H. 89. 
98. South Bend Mfg. Co. vy. Lip- 
hart, 39 N.E. 908, 12 Ind.App. 185. 
99. Wendell v. Pratt; 12 Allen 
(Mass.) 464. 


1. Miller v. Church, 5 Hun (N.Y.) 
342, 2 Thomps.&C. 259. 
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[§ 388] 4. Actions for Damages*—a. In General. 
An action for damages for the breaking of a dam is 
an action sounding in tort.2 That the citizens of a 
town in which plaintiff’s property is situate request- 
ed construction of the dam which broke does not es- 
top plaintiff from claiming damages where he did not 
join or acquiesce in the request. . 


[§ 389] b. Pleading. The rules of pleading in 
civil actions generally* apply in actions for damages 
from breakage or leakage of dams.° The declara- 


tion, petition, or complaint must contain all the nec-. 


essary allegations to state a cause of action for dam- 
ages from breakage of defendant’s dam,°® or leakage 
or percolation therefrom.’ It has been held that it 
is not necessary for plaintiff to allege negligence in 
an action for damages from breakage® or percola- 
tion,® although it has also been held otherwise.'° 
Where defendant seeks to rely on the defense that 
the breakage was due to an act of God, his plea or 
answer must sufficiently allege it.1! 


[§ 390] c. Issues, Proof, and Variance. Where 
negligence need not be alleged,’? plaintiff need not 
prove negligence in an action for breakage’® or per- 
colation,'* although where the dam was lawfully 
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breaking of the dam.1® Where several acts of neg- 
ligence are alleged, no single one of which is charg- 
ed to have caused the injury, plaintiff must prove all 
acts alleged, in order to recover for injury from the 
breaking of the dam.t® An allegation that, by rea- 
son of an addition to defendant’s dam, water perco- 
lated through plaintiff’s land, authorizes evidence 
that trees on parts of land not flooded were killed by 
percolating water.17 When sued for damages from 
percolation from his dam, defendant may, under the 
general denial, prove that the injuries of plaintiff 
were attributable to other causes independent of any 
of defendant’s acts.18 Immaterial allegations need 
not be proved.t® In an action for damages to a farm 
from the breaking of a dam alleged to have been neg- 
ligently constructed and insufficient to sustain pres- 
sure of water behind it, proof that the water flowed 
over it before it gave way was not a material vari- 
ance.?° 


[§ 391] d. Evidence. Subject to rules of evyi- 
dence in civil actions generally,” the burden of :prov- 
ing his right to damages from breakage of a dam is 
on plaintiff.22 Where plaintiff has established a 
prima facie case,?* the burden is on defendant to 
show that the breakage was not due to negligent con- 


built and of itself would not injure plaintiff, it has 
been held necessary to prove negligence before re- 
covery can be had for injuries sustained by the 


ee Dexas “& PP. Ry. Co, v. Krazer, 
(Tex.Civ.App.) 182 S.W. 1161. 

BZ oethexas! & -. Ry. Co. Vout 'razer; 
supra. 

4. See Pleading 49 C.J. p 1 et seq. 

5. See cases infra this: section. 

6. See cases infra this note. 


[a] Declaration, petition, or com- 
plaint held sufficient.—(1) To state a 
cause of action for damages from 
breakage of a dam. Rich v. Keshena 
Imp. Co., 14 N.W. 191, 56 Wis. 287. 
(2) A complaint for injury to a ditch 
by the breaking of a dam, specifying 
explicitly the fact that the ditch was 
rendered useless and the repairs nec- 
essary, was held sufficiently to plead 
damages. Fort v. Brighton Ditch Co., 
246 P. 786, 79 Colo. 462. 

7. Miller v. Texas & P. Ry. Co., 88 
So. 128, 148 La. 936. 

[a] Petition held sufficient.—A pe- 
tition, alleging damages to plaintiff's 
Jand and crops from water escaping 
from a river through crevasses in a 
levee, stated a cause of action where 
it alleged that the defendant railroad 
company had built a dike across the 
natural drains of the property, and 
that such dike was the sole cause of 
the overflow of the land and destruc- 
tion of the crops. Miller v. Texas & 
P. Ry. Co., 88 So. 128, 148 La. 936. 


8. Texas & P. Ry. Co. v. Frazer, 
(Tex.Civ.App.) 182 S.W. 1161. 


9. Wichita Valley Ry. Co. v. Mar- 
shall, (Tex.Civ.App.) 37 S.W.(2d) 756. 


10. City Water Power Co. v. City 
of Fergus Falls, 128 N.W. 817, 113 


Minn. so, 92 0. RAINS! 59, “Ann Gas: 
1912A 108. 
[a] Rule applied.cA complaint 


for injuries to plaintiff's property by 
the breaking of defendant’s dam 
should have alleged in general terms 
the ultimate fact of the negligence of 
defendant, the maxim res ipsa _.lo- 
quitur being a rule of evidence and 


not of pleading. City Water Power 
Co. v. City of Fergus Falls, 128 N.W. 
Sipe Lo Minn. sopmos L.R.A.N.S. 59; 
Ann.Cas.1912A 108. 


11. Barnum vy. Handschiegel, 
N.W. 598, 103 Neb. 594 


[a] Answer held sufficient-_Tn an 
action for injury from the breaking 
of a dam across a creek to impound 
water, an answer, alleging that it was 
capable of holding waters in times of 
ordinary and reasonably to be antici- 
pated freshets, and that break was 
due to an unusual, extraordinary, and 
unprecedented freshet not reasonably 
to be anticipated and provided for, 
and not to defendant’s negligence, 
sufficiently pleaded its destruction by 
act of God. Barnum v. Handschiegel, 
173 N.W. 593, 103 Neb. 594. 


12. See supra § 389. 


13.) Texas & ‘Po Ry.) Co. v.. Frazer; 
(Tex.Civ.App.) 182 S.W. 1161 


14. Wichita Valley Ry. Co. v. Mar- 
shall, (Tex.Civ.App.) 37 S.W.(2d) 756. 


15. Peters v. Devinney, 6 U.C.C.P. 
(Ont.) 389. 


16. Walsh vy. East Butte Copper 
Mining Co., 214 P. 641, 66 Mont. 592. 


17. Slote v. Constantine Hydraulic 
Co., 148 N.W. 665, 182 Mich. 260. 


18. Wichita Valley Ry. Co. v. Mar- 
shall, (Tex.Civ.App.) 37 S.W.(2d) 756. 


19)” Mrederick v. Hale, 1i2"R: 70; 
42 Mont. 153. 


[a] Thus a complaint in an action 
for the destruction of property by a 
flood by the breaking of a dam of a 
reservoir, which alleges the construc- 
tion and maintenance by defendant of 
an upper and lower reservoir and the 
relation of each, and which avers that 
neither was properly equipped with 
wasteways, that the dam of each was 
allowed to become insecure, that de- 
fendant negligently permitted more 
water to accumulate in each reservoir 
than its dam could hold, that defend- 


173 


struction or maintenance of the dam.?4 
tent evidence is admissible on behalf-of plaintiff to 
establish his case,” 


Only compe- 


25 


or on behalf of defendant to es- 


ant negligently turned water from the 
upper into the lower reservoir, that 
the dam of the lower reservoir gave 
way discharging water over plaintiff's 
premises, shows that the breaking of 
the dam at the low reservoir caused 
the injury, and the other allegations 
are immaterial and need not be prov- 
ed. Frederick v. Hale, 112 P. 70, 42 
Mont. 153. (2) Where plaintiff's land 
was overflowed and his property in- 
jured by water, tailings and débris, 
released by the breaking of defend- 
ant’s impounding dam, whether, as al- 
leged by plaintiff, large volumes of 
water were in the pond on the day of 
the break, or whether ‘no water was 
confined therein, was immaterial as 
to defendant’s liability under uncon- 
tradicted evidence showing that the 
reservoir was nearly full when the 
walls gave way, and that the contents 
to the extent of the water and about 
two thousand five hundred tons of 
tailings were released to swell the 
volume of the creek, and that this 
addition to the volume of the creek 
was a contributing cause to plaintiff's 
damage. Walsh v. East Butte Copper 
Mining Co., 214 P. 641, 66 Mont. 592. 


20. Davis v. Sim, 163 P. 622, 100 
Kan. 66. 


21. See Evidence 22 C.J. p 1 et seq. 


22. Barnum y. Handschiegel, 173 
N.W. 593, 103 Neb. 594. 

23. See infra text and note 28. 

24 Barnum v. Handschiegel, 173 


N.W. 593, 103 Neb. 594. 


25. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action for the loss of a mill, 
alleged to have been destroyed by 
reason of the careless construction of 
defendant’s dam, evidence is admissi- 
ble on behalf of plaintiff to prove the 
original cost of each and every item 
of property destroyed. Minnequa 
Springs Improvement Co. v. Coon, 10 
V kly.N.C, (Pay) F502 Gey) Bvidence 
on behalf of plaintiff, by a resident 


*By JOSEPH W. ROUSDT (§§ 388-398). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tablish his nonliability.2® Plaintiff must establish 
his case by a preponderance of the evidence.?” 
Where plaintiff proves the breaking of the dam and 
injury resulting therefrom, he has established a pri- 
ma fagie ease.2® Payment of a certain sum to re- 
store the property is sufficient evidence of damag- 
es.2° To escape lability for the breaking of his 
dam, defendant must establish his defense by a pre- 
ponderance of the evidence.®° 


[§ 392] e. Trial. As in civil actions generally,*! 
where the evidence is conflicting or is such that rea- 
sonable minds might draw different conclusions 
therefrom, it is for the jury to determine whether 
defendant’s dam was negligently constructed and 
maintained;*? whether defendant, by the deposit of 
tailings, had so filled the channel of a stream as to 
make its inadequacy to carry off flood waters a con- 
tributing cause to the injury to plaintiff’s premises 
flooded with tailings and débris when defendant’s 
impounding dam was earried out by flood;** wheth- 
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er defendant’s negligence was the proximate cause 
of the injury ;*4 whether the breaking was due to an 
act of God;°> whether damage was contributed to 
by water from sources other than percolation from 
defendant’s dam;*° whether defendant was or was 
not guilty of unreasonable use resulting in damage to 
plaintiff from leakage;** or whether plaintiff’s dam- 
age from percolation could be remedied by drain- 
age.?> When there is no conflict, then the question 
whether the breaking of the dam. was the proximate 
cause of plaintiff’s injury is properly for the court.*® 

[§ 393] f. Damages. Where property is destroy- 
ed by the breaking of a dam, the measure of dam- 
ages is the value of the property destroyed.*® The 
measure of recovery by county road commissioners 
for injury to a highway when a dam broke was not 
the amount actually paid to restore the highway, but 
a reasonable sum, of which such amount was evi- 
dence.*? 


of the neighborhood, that in his opin- 
ion the storm was not unusually vio- 
lent, is admissible. Minnequa Springs 
Improvement Co. v. Coon, supra. (3) 
In an action for alleged illegal flow- 
age, it was proper for the court to 
permit a civil engineer to testify that 
water would percolate through the 
soil, and that he dug a hole in the land 
and found that water in it stood on 
a level. with the stream. Flint v. 
Union Water Power Co., 62 A.°788, 73 
N.H. 483. 


[b] Evidence held inadmissible.— 
(1) On trial for damages in the loss of 
crops by reason of bottom lands be- 
ing overflowed because of obstruc- 
tions in the stream, it was not error 
to exclude testimony offered by de- 
fendant that the condition of bottom 
lands in the county was very. bad. 
Southern R. Co. v. Ward, 61 S.E. 913, 
131 Ga. 21. (2) In an action for dam- 
ages from bursting of defendant’s dam 
defended on the ground that the injury 
was proximately caused by unprece- 
dented rainfall in the vicinity, it was 
error to permit evidence of reports of 
the weather at places in the state 
other than in the watershed in ques- 
tion. Supervisor and Commissioners 
of Pickens County, S. C. v. Jennings, 
107 S.BE. 312, 181 N.C. 393: 


26. See cases infra this note. 


[a] Evidence held inadmissible.— 
(1) Where the defense is that the 
loss was occasioned by a violent and 
unprecedented storm, swelling the 
creek whereon defendant’s dam was 
situate, such as he was not bound to 
provide against, evidence is inadmis- 
sible to show that other neighboring 
creeks were at the same time violent- 
ly and unprecedentedly swelled by 
the same storm. Minnequa Springs 
Improvement Co. v. Coon, 10 Wkly.N. 
Cc. (Pa.)~ 502. (2) The action being 
only for damages to land from the 
breaking of a dam allowing escape of 
diverted and impounded water, with 
no claim, as an element of damages, 
of the dam being a menace, defend- 
ant’s testimony of it being a benefit 
and not a menace is inadmissible. 
Texas & P. Ry. Co. v. Frazer, (Tex. 
Civ.App.) 182 S.W. 1161. (3) In a 
landowner’s action for damages from 
percolating waters, excluding deeds 
of the landowner’s predecessor which 
did not mention a contract of the 
original owner authorizing the con- 
struction of a dam nor lands describ- 
ed in such contract, is not error. 
Wichita Valley Ry. Co. v. Marshall, 
(Tex.Civ.App.) 37 S.W.(2d) 756. (4) 
The pleadings in a former suit for 
injuries similar but not identical are 


not admissible in an action for dam- 
ages to land by seepage from a res- 
ervoir, not resulting in permanent in- 
juries. Texas, ete., R. Co. v. O’Ma- 
honey, (Tex.Civ.App.) 50 S.W. 1049. 


27. [a] Evidence held sufficient. 
—(1) Evidence that frozen chunks of 
sandy earth were put ina dam, built 
during winter to hold back water 
nearly thirty feet deep in the follow- 
ing spring, justified the trial judge’s 
finding of negligent construction 
proximately causing damage to a 
roadway when a dam broke. Board of 
Road Com’rs of Lapeer County v. 
Markley, 245 N.W. 496, 260 Mich. 455. 
(2) In an action for damages to min- 
ing claims, mills, and roads thereto, 
caused by the breaking of defendant’s 
dam, evidence as to the reasonable 
cost of repairing the improvements 
on the claims was sufficient to enable 
the jury to fix the compensatory dam- 
ages for injuries to such improve- 
ments, even though there was no evi- 
dence as to the diminished value of 
the claims which would be the meas- 
ure of damages for the washing away 
of the surface soil from them. Big 
Five Mining Co. v. Left Hand Ditch 
Corn 206) PIT 1LO e138. OOlO, 6.4 5:02 wo) 
Where a dam was constructed in a 
stream, and to prevent overflow ar- 
tificial embankments were made, and 
adjoining lands were thereupon 
drowned, not from overflow, and when 
the water was drawn off from the 
dam, the water left the drowned lands 
also, and when the water was subse- 
quently raised in the dam, the adjoin- 
ing lands were again drowned, it suf- 
ficiently appeared that the water from 
the stream was pressed into the ad- 
joining lands either through the nat- 
ural or artificial banks or else be- 
tween them. Pixley v. Clark, 35 N.Y. 
520, 91 Am.D. 72 [rev 32 Barb. 268]. 


28. Barnum v. Handschiegel, 173 
N.W. 593, 103 Neb. 594; East Liver- 
pool City Ice Co. v. Mattern, 127 N.E. 
408, 101 Ohio St. 62. 


[a] Tlustration.—In an action by 
a lower riparian owner for damages 
caused by the breaking of a dam con- 
structed by an ice company, the fact 
that the dam broke although there 
was no extraordinary flood, allowing 
the water to eScape and injure plain- 
tiff’s lands, makes a prima facie case 
of liability under the doctrine of res 
ipsa loquitur. East Liverpool City 
Ice Co. v. Mattern, 127 N.E. 408, 101 
Ohio St. 62. 


29. Board of Road Com’rs of La- 
peer County v. Markley, 245 N.W. 496, 
260 Mich. 455. 


[a] Evidence held sufficient.— 
Testimony that county road commis- 
sioners, suing for amount spent in 
repairing roadway damaged when 
dam broke, paid going or prevailing 
prices, was sufficient evidence of rea- 
sonableness of amount spent. Board 
of Road Com’rs of Lapeer County v. 
Markley, 245 N.W. 496, 260 Mich. 455. 


30. [a] Evidence held sufficient. 
—In an action against defendant for 
damages through breaking of his 
dam, evidence was held sufficient to 
justify a finding that the dam was 
destroyed by an explosion, as claimed 
by defendant. Wright v. Woodward, 
111 A. 494, 79 N.H. 474. 

[b] Evidence held insufficient.— 
Evidence that the breaking of a dam 
occurred alter heavy rains is inade- 
quate proof of an act of God. Fort v. 
Brighton Ditch Co., 246 P. 786, 79 
Colo. 462. 


Sl. See Trial §§ 315-359. 


32. Dover v. Georgia Power Co.,; 
(Ga.App.) 168 S.H. 117; Walsh v. 
East Butte Copper Mining Co., 214 P. 
641, 66 Mont. 592. 

33. Walsh v. East Butte Copper 
Mining Co., supra. 

[a] Thus, evidence that, had the 
channel of the stream been of the 
same carrying capacity on the date 
that it flooded plaintiff's premises as 
it had been before the construction 
of defendant’s dam for impounding 
mine tailings it would not have taken 
care of the flood waters without dam- 
age to plaintiff’s property, does not as 
a matter of law require a finding that 
the breaking of defendant’s dam was 
not a contributing cause to plaintiff’s 
injury. Walsh v. East Butte Copper 
Mining Co., 214 P. 641, 66 Mont. 592. 

34. Dover vy. Georgia Power Co., 
(Ga.App.) 168 S.E. 117; Walsh v. 
East Butte Copper Min. Co., 214 P, 
641, 66 Mont. 592. 

35. Walsh v. Hast Butte Copper 
Mining Co., supra. - 

36. Wichita Valley Ry. Co. v. Mar- 
shall, (Tex.Civ.App.) 37 S.W.(2d) 756. 

37. Florida Power Co. y. Cason, 84 
So. 921, 79 Pla. 619. 

38. Wichita Valley Ry. Co. v. Mar- 
shall, (Tex.Civ.App.) 37 S.W.(2d) 756. 


39. Fort v. Brighton Ditch Co., 246 
PRY 786, 79. Colo. +462: 

40. Minnequa Springs Improve- 
one Co. v. Coon, 10 Wkly.N.C. (Pa.) 

41. Board of Road Com’rs of La- 
peer County v. Markley, 245 N.w. 496, 
260 Mich. 455. 
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VII. APPROPRIATION 


{§ 394] A. In General*—1. Appropriation at 
Common Law. There is no potential right, intrinsi- 
ally inherent in those owning or occupying lands in 
any state or district, to take from the waters of a 
stream so much thereof as they may have occasion 
to employ;*? the whole matter depends on the law, 
written or unwritten, prevailing locally.4® Under 
our system of law, withdrawal and use of a certain 
quantity of water is an incident to riparian owner- 
ship, the extent and exercise of which right has been 
treated elsewhere in this title;44 and there may, of 
eourse, be valid contracts or licenses transferring 
rights to or in waters as against those consenting 
thereto;*® but at common law, aside from those qual- 
ifications, there is ordinarily no right to take and use 
the water from a stream so as to interfere with the 
rights of other riparian owners,*® and mere prior 
appropriation of the water of a running stream by 
a riparian owner, unless continued for the full pre- 
scriptive period, gives no exclusive right thereto as 
against the other owners above or below him on the 
same stream.47 Such a taking is no more permissible 
at a spring or head of a stream, by the owner there, 
than at an intermediate point in the course of the 
stream;*® nor does any such right to appropriate ex- 
ist at common law as to percolating waters.*® The 
assertion of the right on the basis. of public policy, 
because of the greater number assumed to be bene- 
fited by the appropriation, has been disallowed,°° 


42. Lux v. Haggin, 4 P. 919, 10 P. 
674, 69 Cal. 255. 

43. Lux v. Haggin, supra. 

44. See supra §§ 14-17. 

45. See infra §§ 586-594. 


46. Tyler v. Wilkinson, 24 F.Cas. 
No. 14,312, 4 Mason 397; Lux v. Hag- 
gin, 4 P. 919, 10 P. 674, 69 Cal. 255; 
fivans v. Merriweather, 4 Ill. 492, 38 


5 N.H. 231. 


Am.D. 106. And see cases infra notes 
47-51. 
fa] In New York (1) while a Pa.— Hartzall v._ Sill, 


somewhat different rule is applica- 


ble to the waters of the Hudson and D. 3138 


WATERS 


Mich.—Stock v. Hillsdale, 119 N.W. 
435, 155 Mich. 375; 
logge, 29 Mich. 420, 18 Am.R. 102. 


Mont.—Prentice 
1081, 38 Mont. 114. 


N.H.—Cowles v. 
364, 57 Am.D. 287; 


Me aa ae v. Wheeler, 19 N.C. 


Hoy v. Sterrett, 2 Watts 327, 27 Am. 


[§ 394 


AND PRESCRIPTION 


and it has been held in consequence that there are 
not different rules for the different regions in a state 
based on their relative aridity, and that, regardless 
of that factor, the rule is uniform throughout the 
jurisdiction.®! In some of the western states, how- 
ever, the common-law doctrines as to the rights of 
riparian owners have been abrogated or modified by 
statutes or constitutional provisions at least in so 
far as such doctrines interfere with the rights of 
prior appropriators,°? and, with such rights elimi- 
nated, the effect of a prior appropriation is not, of 
course, referrable to common-law principles,°? but 
depends on the rules as to prior appropriations of 
waters not affected by nor held in private owner- 
ship, hereinafter to be discussed.** 


Developed®® or salvaged®® waters are, however, 
subject to be taken and used exclusively by the per- 
son by whose efforts they are conserved or made 
available, save where there is some contractual pro- 
vision affecting them.°* However, a developer of 
water may not, by virtue of his development, take 
and appropriate the whole of the water including 
that which flowed prior to the development as well 
as that added thereby, as against other riparian pro- 
prietors having rights in the stream in its natural 
condition.*® 


Estoppel to deny right to appropriate. A mere 
passive acquiescence, by one possessing rights in 


of San Bernardino v. City of River- 
side, 198 P. 784, 186 Cal. 7. 

Right to use for industrial purpos- 
p, | eS see infra § 1125. 


Dumont v. Kel- 


v. McKay, 98 
48. Scott v. Fruit Growers’ Supply 
: Co., 258 P. 1095, 202 Cal. 47; Guterriez 
Kidder, 24 N.H.| v. Wege, 79 P. 449, 145 Cal. 730. 


Gilman vy. Tilton,| Rights of spring owners generally 


see supra § 251. 
49. 

Frazier v. Brown, 12 Ohio St. 294. 
Rights in percolating waters gen- 


12 Pa. 248; : 
erally see supra §§ 250, 254-256. 


the Mohawk, because of the effect of 
the. law of the Netherlands under 
which lands along such streams were 
acquired and which continued deter- 
minative of the extent of rights of 
riparian proprietors after the prov- 
ince passed from the Dutch (Smith v. 
Rochester, 92 N.Y. 463, 44 Am.R. 393; 
People v. Canal Appraisers, 33 N.Y. 
461), (2) aside from those streams, 
the general rule as stated in the text 
is fully applicable (Smith v. Roches- 
ter, supra). 


Water or riparian lands and rights 
as subjects of eminent domain sce 
Eminent Domain §, 85. 


47. U.S.—Stillman v. White Rock 
Mie) Co.," 23 ' EiCas:No.> 13,4463) 38 
Woodb.&M. 538; Tyler v. Wilkinson, 
24 F.Cas.No. 14,312, 4 Mason 397, 


Cal.—Rice v. Meiners, 68 P. 817, 136 
‘Cal: 292; Lux v. Haggin, 4 P. 919, 10 
P. 674, 69 Cal. 255. 


<Corin.—King v. Tiffany, 9 Conn. 162. 


Tll.— Bliss v. Kennedy, 43 Ill. 67; 
Evans v. Merriweather, 4 Ill. 492, 38 
Am.D. 106. 


Me.—Heath y. Williams, 25 Me. 209, 
43 Am.D. 265. 


190, 57 Reprint 76. 


50. Lux v. Haggin, 
: BBE, =o Mason v. Hill, 3 B.&Ad. 304,| P. 674, 69 Cal. 255. 
3 E.C.L. 139, 110 Reprint 114; Wright e Rew 
v. Howard, 1 Sim.&St. 190, 1 Eng.Ch. 51. Lux v. Haggin, supra. 
52. See supra § 9. 
53. Hutchinson vy. Watson Slough 


“Mere priority of appropriation of 
running water, without . ry. (Gon 
sent or grant, confers no exclusive 
right. It is not like the case of mere 
occupancy, where the first occupant 
takes by force of his priority of oc- 
cupancy. That supposes no owner- 
ship already existing, and no right to 
the use already acquired. But our 
law annexes to the riparian proprie- 
tors the right to the use in common, 
as an incident to the land; and who- 
ever seeks to found an exclusive use, 
must establish a rightful appropria- 
tion in some manner known and ad- 
mitted by the law.” Tyler v. Wilkin- 
son, 24 F.Cas.No. 14,312, 4 Mason 397. 


[a] Appropriation under Califor- 
nia civil code is but another form of 
prescription, and the original rights 
of the abutting landowners are not 
divested thereby until the period of 
prescription has run in favor of the 
appropriator, such “appropriation” 
conferring no immediate title as if 
by grant from the state except so far 
as public lands are concerned. City 


*By ALBERT S. ABEL (8§ 394-432): 


Ditch Co., 101 P. 1059, 16 Idaho 484, 
133 Am.S.R. 125. 


54. See passim infra §§ 409-461. 


55. Pomona Land, ete., Co. v. San 
Antonio Water Co., 93 P. 881, 152 Cal. 
618; St. John Irrigating Co. v. Dan- 
forth, 298 BP. 365, 50 Idaho 513; 
Spaulding v. Stone, 129 P. 327, 46 
Mont. 483; Smith v. Duff, 102 P. 984, 


39 Mont, 382, 183 Am.S.R. 587... See 
Nampa & Meridian JIrr. Dist. v. 
Welsh, (Idaho) 15 P:(2a) ‘617, "Go 


same effect); Jordan vy. Lang, 22 S.C. 
159 (to like effect). : 


56. Pomona Land, etc., Co. v. San 
Antonio Water Co., 93 P. 881, 152 Cal. 
618; Hill v. Green, 274 P. 110, 47 Ida- 
ho 157; Basinger v. Taylor, 211 P. 
1085, 86 Idaho 591; Reno v. Rich- 
ards, 17S P. 81,82) idaho J: 


_ 57. Mayberry v. Alhambra Addi- 
tional Water Co., 58 P. 68, 54 P. 530, 
125 Cal. 444. 


58. Gutierrez v. Wege, 79 P. 
145 Cal. 730. 3 ee 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


Roath vy. Driscoll, 20 Conn. 533; 


47 P. os 90 


. 


§§ 394-395] 


water, in its appropriation by another, does not ordi- 
narily estop him from objecting to such taking.®® 
The fact that a riparian proprietor, with knowledge 
that another is making considerable outlays for the 
purpose of a use necessarily requiring the exclusive 
enjoyment of a whole or some part of the waters of 
a stream, remains silent until the project is com- 
pleted, does not alone or of itself give rise to an es- 
toppel precluding him in all eases from objecting to 
a continuing exclusive appropriation for the enter- 
prise thereafter,°° where he does not do or say any- 
thing to mislead the party proposing and preparing 
to take the water into believing that he acquiesces 
in the taking or that he will assert no rights there- 
after in the water taken;®! and the same is true 
where the rights involved and claimed to have been 
lost by estoppel are not riparian, but prescriptive, 
rights in water.°? The circumstance that the person 
making such outlays is a public service company does 
not alter the rule.°* On the other hand, a contrary 
result has been reached where there is clearly an af- 
firmative acquiescence in the adverse use, as where 
persons adversely interested, after having seen im- 
provements and outlays made and failed to complain, 
recognize the superior right of the person making 
them, as, for instance, where they are supplied with 
water by him and use and enjoy it subject to the 
rights which he asserts;** or where they have, by 
promises or representations, induced the outlays;** 
and, even without any affirmative action, there may, 


59. Holbrook Irr. Dist. v. Arkan- 
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cene Ditch Co. v. Campion Mining & 
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under certain circumstances, be such a passive as- 
sent and acquiescence by silence and inaction as will 
preclude those adversely interested from objecting 
to the appropriation,®® but only where there is some 
duty to speak or take affirmative action to disabuse 
the appropriator,®? and only where, by reason of the 
silence or inaction, the latter is misled to his in- 
jury.°8 Of course, where there is no knowledge of, 
or notice to, the party claimed to be estopped, as to 
the proposed construction or outlays until such time 
as substantial work has already been undertaken in 
that connection, there is no ground for an estoppel ;*® 
nor can there be where the person elaimed to be es- 
topped has at all times denied and objected to the 
taking,‘°-nor where the taking has been in accord- 
ance with a revocable agreement between the par- 
ties;‘1 neither, where there was no effective action 
which it was within his power to take, by which he 
could have prevented the taking or interfered there- 
with, can an omission on his part to act be made the 
basis of an estoppel.?? 

[§ 395] 2. Prescription and Adverse Use7*—a, 
Applicability of Doctrine to Water Rights General- 
ly. A riparian owner may acquire by adverse user 
under a claim of right, continued for the requisite 
length of time without interruption, a prescriptive 
right to the exclusive use of a stream or watercourse 
or to such a use thereof as will abridge and interfere 
with the rights of other owners above and below 
him,*+* except in so far as the rule is altered by stat- 


73. Artificial watercourses, ditch- 


sas Valley Sugar Beet & Irrigated 
Land Co., 42 F.(2d) 541; Anderson v. 


Bassman, 140 F. 14; Hargrave v. 
Cook, 41 P. 18, 108 Cal. 72, 30 L.R.A. 
390; Anaheim Water Co. v. Semi- 


tropic Water Co., 30 P. 623, 64 Cal. 
185; Ewing v. Rhea, 62 P. 790, 37 Or. 
Bes 92 Am. SR 1832 “bas An ob4 0 
[overr sub nom. Curtis v. La Grande 
Hydraulic Water Co., 25 P. 378, 23 P. 
808, 20 Or. 34, 10 L.R.A. 484]; Lavery 
v. Arnold, 58 P. 524, 57 P. 906, 36 Or. 
84. 

60. Morris v. Bean, 146 F. 423 [aff 
159°RY 651, 86 'C.C.A, 519 (aff 31 S.Ct. 
703, 221 U.S. 485, 55 L.Ed. 821)]; Lux 
v. Haggin, 4 P.-919, 10 P. 674, 69 
Cal. 255; New York Rubber Co. v. 
Rothery, 14 N.E. 209, 107 N.Y.. 310, 
1 Am.S.R. 822. And see cases infra 
note 61. 


“The estoppel argued for here is 
that the parties now seeking to assert 
their rights ought not to be allowed 
to do so, because they knew that the 


defendants were building up their im- 


provements, and relying upon the use 
of the water to maintain them. An 
all-sufficient answer to this is that 
the defendants knew also that the 
complainant and intervener were re- 
lying upon the same water to main- 
tain their improvements’ already 
made, and to carry on their farming 
Under 


operations already begun. J 
this view of it, the one side is as 
much estopped as the other.” Mor- 


ris v. Bean, 146 F. 423, 435 [aff 159 
BY 651, 86 C.C.A. 519 (aff 31 S.Ct. 703, 
921 US. 485, 55 L.Ed. 821)]. 

61. Bathgate v. Irvine, 58 P. 442, 
196 Gall 135, 77% Am:.S:R., 1538;)/Chureh 
v. Stillwell, 54 P. 395, 12 Colo,App. 
43. 

62. Willits Water & Power Co. v. 
Landrum, 175 P. 697, 38 Cal.App. 164. 

63. Willits Water & Power Co. v. 
Landrum, supra. 

64. Haight v. Morris Aqueduct, 11 
F.Cas.No.-5,902, 4 Wash.C.C. 601; Mio- 


Trading Co., 3 Alaska 572. 


65. Neasham v. Yonkin, 179 P. 448, 
39 Cal.App. 464. 


66. Dalton v. Rentaria, 15 P. 37, 
2 Ariz. 275; Irrigated Valleys Land 
Co. v. Altman, 207 P. 401, 57 Cal.App. 
413; Enterprise Irr. Dist. v. Tri-State 
Land Co., 138 N.W. 171, 92 Neb. 121 
[error dism |87 S.Ct. 318, 243 U.S. 157, 
61 L.Ed. 644]. 


67. New York Rubber Co. v. Roth- 
ery, 14 N.B. 269, 107 N.Y. 310, 1 Am. 
S.R. 822; Wimer v. Simmons, 39 P. 
6, 27 Or. 1, 50 Am.S.R. 685. 


68. Morris v. Bean, 146 F. 423 [aff 
159 "BAG ow, 8.67 C- Cra. o19" Catt 31S Ct. 
103, 221 U.S. 79 485)45 5" Ed: : 
Moore v. Sherman, 159 P. 966, 52 
Mont. 542; Wimer v. Simmons, 39 P. 
627 1OL? hs 750))AmiSIR. 468554 Tareire 
Water Rights in Ahtonum Creek, 245 
P. 758, 139 Wash. 84. 


69. Miller v. Madera Canal, ete, 
Co.,99) P2502; 1552Cal. 59, 22 L.RsA. 
NSO i390: 

70. Northern California Power Co., 
Consolidated v. Flood, 199 P. 315, 186 
Cal. 301; In re Water Rights in Ahto- 
num Creek, 245 P. 758, 139 Wash. 84. 


71. Hall v. Webb, 226 P. 403, 66 
Cal.App. 416. 


72. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 RP. 999, 187 Cal. 674 [feert den 
Teas 382, 258 U.S. 625, 66 L.Ed. 

(fj. 

[a] Rule applied.—Since courts 
had adopted the rule that a diversion 
below one’s riparian land did not con- 
cern or injure him, and it had become 
a rule of property, an upper owner 
was not estopped from asserting his 
riparian rights to the injury of the 
lower owner merely because he had 
not used the water on his land. San 
Joaquin & Kings River Canal & Irri- 
gation Co. v. Worswick, 203 P. 999, 
187 Cal. 674 [cert den 42 S.Ct. 382, 258 
U.S. 625, 66 L.Ed. 797]. 


es, and canals as water subject to pre- 
scription see supra § 335. 

Change of character of watercourse. 
from artificial to natural by opera- 
tion of prescription see supra § 6. 

Prescriptive rights to: 

Construct and maintain artificial 

watercourses see supra § 340. 
Becement generally see Hasements §§ 


Easement of drainage see supra § 307. 


Bree and maintain dams see supra § 
69. 


Ferry franchise see Ferries § 10. 
Fish see Fish §§ 14, 22. 

Flowage of lands see supra § 47. 
EVRA see Navigable Waters § 


Overflow lands see supra § 78. 


> 


Pollute water see supra § 127. 


74 U.S.—Indian Refining Co. v. 
Ambraw River Drainage Dist., 1 F. 
Suppl. 937. 

Ala.—Stein v. Burden, 24 Ala. 130, 
60 Am.D. 453. 


Cal.—Northern California Power.’ 
Co., Consolidated v. Flood, 199 P. 315, 
186 Cal. 301; Haight v. Costanich, 194 
P. 26, 184 Cal. 426; Arroyo Ditch & 
Water Co. v. Baldwin, 100 P. 874, 155 
Cal. 280; Pomona Land, ete., Co., v. 
San Antonio Water Co., 93 P. 881, 152 
Cal. 618; Gutierrez v. Wege, 79 P. 449, 
145 Cal. 730; Abbott v. Pond, 76 P. 
60, 142 Cal. 393;~ Smith v. Corbit, 48 
P. 725, 116 Cal. 587; Smith v. Green, 
41 P. 1022, 109 Cal. 228; Gallagher v: 
Montecito Valley Water Co., 35 P. 
770, 101 Cal. 242; Spargur v. Heard, 
27 P. 198, 90.Cal. 221; McLear v. Hap- 
good, 24 P. 788, 85 Cal. 555; Alta 
Land, ete., Co. v. Hancock, 24 P. 645, 
SoA Cal. (295.5205 AmiSaR. 27k) sCoxmve 
Clough, 11 P.732,, 70 ‘Calli 345.0 Mts 
Shasta Power Corporation v. McAr- 
thur,) 292 (PY. 549,) 109 'CalvApps e171: 
Big Rock Mut. Water Co. v. Valyer- 
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Prescriptive claim to riparian rights. 
a claim may be established by loug-continued posses- 
sion or use to the ordinary rights of a riparian pro- 
prietor where the possession is such as to give rise 
to the presumption of a grant of the premises to 
which such rights are annexed,’® or of a grant by 
the owner of such premises of the riparian rights in- 


cident to such ownership.*? 


Valid prior appropriation answering the require- 


mo Ranch Co., 248 P. 264, 78 Cal.App. 
266; Willits Water, etc., Co. v. Lan- 
drum, 175 P..697, 88 Cal.App. 164; 
Bashore v. Mooney, 87 P. 553, 4 Cal. 
App. 276. See Palmer v. California 
Railroad Commission, 138 P. 997, 167 


Cal. 163 (dictum to same effect). 
Colo.—Clark v. Ashley, 82 P. 588, 
34 Colo. 285. 
Conn.—S. O. & C. Co. v. Ansonia 


Water Co., 78 A. 432, 83 Conn. 611. 
Del.—Delaney v. Boston, 2 Del. 489. 


. Ga.—Seaboard Air-Line R. Co. v. 
Sikes, 60 S.E. 868, 4 Ga.App. 7. 


Idaho.— Brossard v. Morgan, 61 P. 
1031, 7 Idaho 215. 

Ky.—Manier v. 
514. 

Mass.—Whitney v. Wheeler Cot- 
ton-Mills, 24 N.E. 774, 151 Mass. 396, 
7 L.R.A. 613; Cary v. Daniels, 8 Metc. 
466, 41 Am.D. 532. See Pratt v. Lam- 
son, 2 Allen 275 (recognizing rule). 


Mich.—Preston v. Clark, 214 N.W. 
226, 238 Mich. 632, 53 A.L.R. 194; Suf- 
frouw v. Brewer, 169 N.W. 341, 204 
Mich. 370; Walton Cranberry Co. v. 
Seamon, 137 N.W. 147, 171 Mich. 98. 


Mont.—Geary v. Harper, 12 P.(2d) 
276, 92 Mont. 242; Galiger v. McNul- 
ty, 260 P. 401, 80 Mont. 339; Zosel v. 
Kohrs, 234 P. 1089, 72 Mont. 564; Ver- 
wolf ve Low Wine alrr: Col. 227 2P5"68, 
70 Mont. 570; Custer Consol. Mines 
Co. v. City of Helena, 156 P. 1090, 52 
Mont. 35. 

Nev.—Malmstrom v. People’s Drain 
Ditch Co., 107 P. 98, 32 Nev. 246 [aff 
143 P. 238, 37 Nev. 469]. 

N.H.—Watkins v. Peck, 13 N.H. 
40 Am.D. 156. 

N.Y.—Hall vy. Augsbury, 46 N.Y. 
622% Union Bagy-etc.; Co, vi Allen 
Bros. .Co., 95 N.Y.S. 214,.107 App.Div. 
529; Terry v. Smith, 47 Hun 333; 
Hoyt v. Carter, 16 Barb. 212 [aff 16 
Barb. 221, note]; Dexter v. Jefferson 
Paper Co., 50 N.Y.S. ey 22 Misc. 389; 
In re Clark, 4 N.Y.S. 59, 51 Hun 642 
{aff 23 N.E. 1145, 119 N Y. 629]; Belk- 
nap v. Trimble, 3 ‘Paige 577. 


Or.—Norwood v. Eastern Oregon 
Mando. 22 re Pe) wl ly el 2 Ors L0Gs 
Davis v. Chamberlain, 98 P. 154, 51 
Or. 304; Huston v. Bybee, 20 P. 51, 
17 Or. 140, 21 R.A. 568% 


Pa.—Palmer Water Co. v. Lehigh- 
ton Water Supply Co., 124 A. 747, 280 
Pa. 492; Messinger’s Appeal, 4 A. 162, 
109 Pa. 285; Hoy v. Sterrett, 2 Watts 
32, 20 Am.D. 313; Strickler v. Todd, 
10 ‘Serg.&R. 63; Consolidated Water 
Supply Co. v. State Hospital for 
Criminal Insane, 66 Pa.Super. 610; 
Irving v. Media, 10 Pa.Super. 132 [aft 
45 A. 482, 194 Pa. 648]. See Balti- 
more, etc., R. Co. v. Black, 43 Pa.Co. 
66 (dictum to same effect). 

S.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on reh 186 N.W. 571, 
45 S.D. 43]. 

Tenn.—Harmon v. 
59 S.W. 656. 

Tex.—-Martin v. Burr, 228 S.W. 543, 


Myers, 4 B.Mon. 


360, 


Carter, (Ch.A.) 
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ments for that special doctrine’® is not required for 


Moreover, 


tal s 


Prescriptive 
rights.*? 


111 Tex. 57 [rev (Civ.App.) 171 S.W. 
1044]; Watkins Land Co. v. Clements, 
86 S.W. 733, 98 Tex. 578, 107 Am.S.R. 
653, 70 L.R.A. 964; Boyd v. Motl, 
(Civ.App.) 236 S.W. 487 [rev on other 
grounds 286 S.W. 458, 116 Tex. 82]; 
Hall- v., Carter, 377 S.W.19;:,33 ,Tex. 
Civ.App. 230. See Mud Creek Irr., 
ete., Co. v.' Vivian, 11S WwW. 1078, 74 
Tex. 170 (recognizing rule). 


Utah.—Fisher v. Bountiful City, 59 
Pe 20). 20" Witahs 2/9? 

Vt.—Rogers v. Page, 
201. 

Va.—Gordonsville v. Zinn, 106 S.E. 
508,129 Va. 542,914 A TUR: Sis; Kirk 
v. Hoge,'97 S.H. 116, 123 Va. 519. ’ 

Wash.—In re Use of Waters of 
Squillchuck Creek in Chelan County, 
278 P. 147, 152 Wash. 443; Donatello 
v. Gust, 150 P. 420, 86 Wash. 268; 
Allen v. Roseberg, 126 P. 900, 70 
Wash. 422; Berryman v. Fast Ho- 
quiam Boom, etc., Co., 124 P. 130, 68 
Wash, 657. 

Eng.—Saunders v. Newman, 1 B.& 
Ald. 258, 106 Reprint 95; Gaved v. 
Martyn; 19: C.BN'S. 9732) 115: H.C; 
732, 144 Reprint 974; Finch v. Res- 
Sea 2 Vern.Ch. 390, 23 Reprint 

Ont.—Bechtel v. Street, 20 U.C.Q.B. 
ies McNab v. Adamson, 8 U.C.Q.B. 


Compare Maricopa County Munici- 
pal Water Conservation Dist. No. 
v. Southwest Cotton Co., 4 P.(2d) 369, 
39 Ariz. 65 [mod on other grounds 7 
P.(2d) 254] (stating that the Roman 
law, while in many respects accept- 
ing doctrine of riparian rights, also 
recognized acquisition, through pre- 
Scription, of right to divert waters 
of streams). 


ane see cases passim infra §§ 


[a] Under Dutch-Roman law of 
South Africa, rights in and to waters 
may be acquired and lost by pre- 
seription. French Hoek v. Hugo, 10 
App.Cas. 336. 

[b] Right by prescription to have 
stream continue in new channel.— 
Smith v. Musgrave, 32 Mo.App. 241. 


75. See cases infra this note. 


[a] In Vermont a public easement 
in a stream cannot, according to Pub. 
St. 4045, 4046, be lost or abridged by 
prescription or adverse possession. 
Bristol iv. Balmer, 7/4 Al5332.783 vite 
Bay oe Uae cAG ING So Sole 


[b] Statute held not to impair 
doctrine of prescription.—A statute 
prescribing the way in which a right 
to divert the waters of unappropriat- 
ed streams may be gained but ex- 
pressly authorizing such diversion 
“to the prejudice of the rights of the 
riparian owner” by his consent did 
not repeal the doctrine of prescrip- 
tion in suits involving the rights of 
private riparian owners, since the 
presumed grants underlying prescrip- 
tive rights necessarily include con- 
sent. Martin v. Burr, 228 S.W. 543 
111 Tex. 57 .[rev._ (Civ. "App.) alyeih S.-W. 


Brayt. 169, 
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prescription in those jurisdictions where that doe- 
trine prevails,’® although it may be of some ineiden- 
ignificance.*° 

Right to have flow continue in natural channel is 
independent of the doctrine of preseription.*! 

[§ 396] b. Theory on Which Doctrine Based.*? 
rights 
Their basis has been regarded and spoken 
of as resting on the presumption of a grant;** and 


are distinct from riparian 


1044]. 


76. Canham vy. Fish, 2 Cromp.&J. 
126, 149 Reprint 53. 


77. Lawrie v. Silsby, 56 A. 1106; 
76 Vt. 240, 104 Am.S.R. 927. See E. 
Clemens Horst Co. v. Tarr Min. Co., 
163 BP. 492, 174 Cal. 430 (to same ef- 
fect). 

78 See infra §§ 422-432. 


79. Alta Land, etc., Co. v. Han- 
cock, 24 P. 645, 85 Cal. 319, 20 Am.S.R. 
217; Coonradt v. Hill, 
Cal. 587. 

Skee See infra § 400 text and note 


81. Tripp v. Bagley, 276 P. 912, 74 
Utah 57, 69 A.L.R. 1417 


[a] Natural SEER Sirk 8 does not 
lose that character by a mere diver- 
sion, however long continued, al- 
though the rights of a riparian owner 
might be subordinate to those of the 
appropriator. Lindblom vy. Round 
Valley Water Co., 173 P. 994, 178 Cal. 
450. 

Accustomed flow in natural channel 
as riparian right see supra §§ 12, 13. 

82. Identity of character of rights 
by prescription and by grant see infra 
§ 407 text and note 25. 

Presumption of lost grant general- 
ly see Adverse Possession §§ 650— 
655. 

83. Mt. Shasta Power Corporation 
Pee aes 292 BP. 549, 109 Cal.App. 

84 U.S.—Haight v. 
duct, 11 F.Cas.No. 5,902, 4 Wash.C.C. 
601; Hazard v. Robinson, 11 F.Cas. 
No. 6,281, 3 Mason 272; Union Mill} 
ete; Co. v. Ferris, 24 F.Cas.No. 14,371, 
2 Sawy. 176. 


Ala.—Stewart v. White, 30 So. 526, 
Za de 


128 Ala. 202, 55 L.R.A. 
Cal.—Faulkner y. Bondoni, 37 P. 
883, 104 Cal. 140; Yankee Jim’s Un- 


ion Water Co. vy. Crary, 25 Cal. 504, 85 
ae D. 145; Big Rock Mut. Water Co. 
Valyermo Ranch Co., 248 P. 264, 78 


Cannes. 266; Roseberry v. Clark, 138 
P9233 23 Cal App 549: 
Colo.—Clark v. Ashley, 82 P. 588, 


34 Colo. 285. 

Conn.—Ingraham v. Hutchinson, 2 
Conn. 584. 

Mass.—Tinker v. Bessel, 99 N.E. 
946, 2183 Mass. 74; Cary v. Grant, 3 
Metc. 466, 41 Am.D. 532. 


Mich.—Preston v. Clark, 214 N.W. 
226, 288 Mich. 632, 53 A.L.R. 194. 


Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 


N.H.—Watkins v. Peck, 13 N.H. 
360, 40 Am.D. 156; Gilman vy. Tilton, 
5 N.H. 2381; Bullen v. Runnels, 2 N.H. 
255, 9 Am.D. 55. 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400. 


N.Y.—Terry v. Smith, 47 Hun 333; 
Hoyt v. Carter, 16 Barb. 212 [aff 16 
Barb. 221 note]; Smith v. Adams, 6 
Paige 435 [mod 24 Wend. 585]; Mat- 
ter of Water Com’rs, 4 Edw. 545. 


For later cases, developments and changes in the law see Annotations, same title and section number, - 


214 P. L099 some 


Morris Aque- 


ae 


§§ 396-397] 


there is language in some of the cases to the effect 


that, although at times a conveyance will be presum- 


ed to quiet the title where no evidence exists that 
it has actually taken place except the mere length 
of undisturbed and unquestioned occupation, the pos- 
session,.in order to avail, must usually be consistent 
with the idea of a deed or must raise the presumption 
of one;*® and the persons claiming the right such as 
could have taken by deed.s® However, it has been 
recognized that the presumption is merely a fiction 
of law,*‘ and the rule announced that, whatever may 
have been the origin of the rule, it is no longer con- 
fined to cases of presumed grants and that there 
may be a right arising by positive limitations of 
time, by estoppels, by statutable compensations and 
the like, in that the operation of the rule of preserip- 
tion has never been denied because of the personal 
disabilities of those against whom the right is as- 
serted or because conditions are such that, by the or- 
dinary course of proceedings, grants would not be 
presumed.’* In order for there to be a presumptive 
grant of right in water, the circumstances surround- 
ing the user must be such that its exercise can be 
consistently or reasonably accounted for on no other 
theory.£® Rights to the use of water acquired by 
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prior appropriation and adverse possession are not 
inconsistent.®° 

[§ 397] c. Essential Hlements—(1) Use or Appli- 
cation of Water. An actual occupation®! or actual 
use and enjoyment of the water or the right 1s essen- 
tial to the acquisition of a prescriptive right to or 
in water,®? in the sense that there must be an actu- 
al appropriation or ‘exercise of dominion for the pre- 
seriptive period;°® without it the mere claim of a 
right to the use or enjoyment of water, however long 
continued, will not ripen into an adverse title there- 
to.°* Moreover, merely invading and obstructing an- 
other’s rights to the use of water will afford no basis 
for prescription where the person doing so has no 
need of the water and derives no benefit from the al- 
tered condition of things.9®° However, it has been 
held that the use need not be actual in the exact liter- 
al sense of the term throughout the whole preserip- 
tive period, but that a diversion followed within a 
reasonable time by such use is sufficient.°® Further, 
it is required in some jurisdictions that, for there 
to be a prescriptive right to appropriate, the appro- 
priation claimed and exercised must be beneficial or 
for a beneficial purpose.®? The user on which a pre- 
seriptive right is claimed may be either by claimant 


Pa.—Kearney v. West Chester, 49 
A, 227, 199 Pa.-392; Hoy v. Sterrett, 2 
MWratts: 327,°27 Am. De Sis" frvinges wi 
Media, 10 Pa.Super. 132 [aff 45 A. 482, 
194 Pa. 648]. 

Tex.—Martin v. Burr, 228 S.W. 543, 
HA Tex. Seaprey CCiv.App.): 17 Sow. 
1044]; Mud Creek Irr., etc., Co. v. 
Vivian, 11 S.W. 1078, 74 Tex. 170. 


Vt.—Lawrie v. Silsby, 56 A. 1106. 
76 Vt. 240, 104 Am.S.R. 927. 

Wash.—Berryman v. East Hoquiam 
Boom, etc., Co., 124 P. 130, 68 Wash. 
657. 


Eng.—Mason v. Hill, 3 B.&Ad. 304, 
23 E.C.L. 139, 110 Reprint 114; Wright 
v. Howard, 1 Sim.&St. 190, 1 Eng.Ch. 
190, 57 Reprint 76; Finch v. Resbridg- 
er, 2 Vern.Ch. 390, 23 Reprint 850. 

85. Stillman v. White Rock Mfg. 
Co., 23 F.Cas.No. 13,446, 3 Woodb.& 
M. 538; -Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927. 


[a] Statutory rights under Eng- 
lish Prescription Act (2 & 3 Wm. IV 
¢ 71) can be acquired only where sim- 
ilar rights would, before the act, 
have been obtainable by presumption 
of a grant from long user. Ark- 
wright v. Gell, 2 H.&H. 17, 5 M.&w. 
203, 151 Reprint 87. 


aot See infra § 405 text and note 


87. Union Mill, etc., Co. v. Dang- 
berg, 24 F.Cas.No. 14,370, 2 Sawy. 450; 
Pyramid Land, etc., Co. v. Scott, 197 
P. 398, 51 Cal.App. 6384; Last Chance 
Ditch Co. v. Sawyer, 204 P. 654, 
35 Idaho 61; Campbell v. Smith, 8 N. 
J.Law 140, 14 Am.R. 400. 


“Tf there has been an adverse use 
in the legal sense . that gives 
title, and no grant need be produced 
to establish it; a grant will be pre- 
sumed. Presuming a grant is in most 
cases a fiction of law, the court rare- 
ly believes the grant ever had an ex- 
istence. The presumption then is not 
made because the evidence justifies 
the court in believing that a grant 
was once in fact made, but because 
it shows an adverse enjoyment for 
the required length of time and pos- 
sessing all the other requisite quali- 
ties.” Union Mill, ete., Co. v. Dang- 
berg, supra. 


88. Tyler v. Wilkinson, 24 F.Cas. 


No. 14,312, 4 Mason 397. 


89. Pabst v. Finmand, 211 P. 11, 
190 Cal. 124; Lakeside Ditch Co. v. 
Crane, 22.P. 76,4.80-Cal., 181° Hanson 
vi. MeCue, 42 Cal. 303, 10 Am.R. 299; 
sons Va Sturgill, 109). 5795-2105 P. 
535, 57 Or. 109; Watson v. Jackson, 
31 Ont.L. 481, 6 Ont.W.N. 509, 5 Ont. 
W.N. 845. 


“The adverse use must be such as 
to raise a presumption of a grant of 
an easement as the only hypothesis 
on which to account for the other 
party’s failure to complain thereof.” 
Pabst v. Finmand, 211 P. 11, 13, 190 
Cal. 124. 


90. Hoygh v. Porter, 95 P. 732, 98 
PO LOSS 702 Ps T2850 dL! Ory Si 8. 


OT Unions Mill eter) Covtv. mbangk 
berg, 81°F. 73; Alta Land, etc., Co.iv. 
Hancock, 24 P. 645, 85 Cal. 219, 20 Am. 
Sake 2ive Sprins .ereek i eirrs | Co... ve 
Zollinger, 197. P. 737, 58 Utah. 90; 
Center Creek Water, ete., Co. v. Lind- 
say, 60 P. 559, 21 Utah 192; Smith 
v. North Canyon Water Co., 52 P. 283, 
16 Utah 194. - 


{a} Statutory requirement of in- 
closure or improvements.—Code Civ. 
Proc. § 325, which requires a substan- 
tial ineclosure or ‘usual improve- 
ments,’ where adverse possession is 
made under claim of title not writ- 
ten, as applied to a prescriptive right 
to divert water from a stream, is sat- 
isfied by existence of a pipe line, no 
inclosure of such pipe line being nec- 
essary. City of Gilroy v. Kell, 228 P. 
400, 67 Cal.App. 734. 


92. Cal.—Oliver v. Robnett, 210 P. 
408, 190 Cal. 51; Northern California 
Power Co., Consolidated v. Flood, 199 
Pp. i315, 186 Cal S01: Nurner -v.7 Bast 
Side Canal, etc., Co., 147 P. 579, 169 Cal. 
652; Hayes v. Silver Creek, etc., Land, 
etc., Co., 68 P. 704, 186 Cal. 238; Wil- 
kins y. McCue, 46 Cal. 656; Crum v. 
Mt. Shasta Power Corp., 4 P.(2d) 564, 
117 Cal.App. 586 [motion den 12 P. 
(2d) 134 (foll 12-P.(2d) 137, 124 Cal. 
App. 779)];' Mt. Shasta Power Corp. 
v. McArthur, 292 P. 549, 109 Cal.App. 
171; Hunceker v. Lutz, 224 P. 1001, 
65 Cal.App. 649. 


Ind.—Mitchell v. Parks, 26 Ind. 354. 


N.Y.—Knauth v. Hrie R. Co., 219 
N.Y.S. 206, 219 App.Div. 83. 


Or.—Lavery v. Arnold, 58 P. 524, 
57 P. 906, 86 Or. 84. i 

Wash.—Ephraim Willow Creek Irr. 
Co. v. Olson, 258 P. 216, 70 Utah 95. °. 

[a] Mere preparation of facilities 
for use does not set the prescriptive 
period running. Lavery v. Arnold,:58 
P. 524, 57 P. 906, 36 Or. 84. 

[b] Statute construed.—Canadian 
Prescription Act (10 & 11 Vict.-¢ 5) 
uses the term ‘“‘enjoyed” in the sense 
of actual exercise of the rights there- 
in referred to. Smith. v. Wallbridge, 


6} UEC. GPA Onts) i 3248 

93. Cox v:) Clough; 11 “RS 27325 770 
Cals 345. 

[a] Taking may be through ex- 


isting natural channel as well as 
through an artificial ditch construct+ 
ed for the purpose of diversion. Bv+ 
ans Ditch Co. v. Lakeside Ditch Co., 
108 P./1027,-13' Cal-App. 119. 


94. Turner v. East Side Canal, 
etc.; Co., 14% Pe 579, 169) Cal.’ 652°Cox 
v. Clough, 11 P. 732, 70 Cal. 345. 


95. Scheer v. Moody, 48 F.(2d) 327. 


96. Oregon Const. Co. v. Allen 
Ditch Co., 69 P. 455, 41 Or. 209, 93 
Am.S.R. 701. 


97. Joerger v. Pacific Gas & Elec- 
tric Co., 276. P. 1017, 207 Cale 8 "irne 
er v. Hast Side Canal & Irrigation 
Con Let P0509, 169) Cal. S652 Calirore 
nia Pastoral & Agricultural Co. v. 
Madera Canal & Irrigation Co., 138 
P. 718, 167 Cal. 78; Mt. Shasta Power 
Corporation v. McArthur, 292 P. 549, 
557, 109 Cal.App. 171; Whitherill v. 
Brehm, 240 P. 529, 74 Cal.App. 286. 
See Lavery v. Arnold, 58. P. 524, 57 
P. 906, 36 Or. 84 (to same effect). 
And see cases infra this note; and 
infra § 407 notes 45, 46. 


“Prescriptive rights to water are 
based primarily upon necessity. If 
one owns an-ample supply of water 
for all necessary purposes procured 
by deed or otherwise it follows that 
he may not store it up and hold it in 
idle reserve while he resorts to an- 
other supply of water which he seeks 
to obtain by prescriptive use.” Mt. 
Shasta Power Corp. v. McArthur, su- 
pra. i 


_ {a] Rental and sale of water (1) 
is a beneficial use (Joerger v. Pacific 
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himself or by one holding under him, such as a les- 
see or tenant.°* No prescriptive rights will arise in 
favor of one riparian proprietor as against another 
where the latter exercises the sole control for a use 
mutually and equally beneficial to both.?® 
that the acts on which the prescriptive claim is bas- 
ed constitute a public nuisance does not prevent the 
obtaining of a prescriptive right, as against other 
private persons interested in the water, so to act.! 
Varying manner of use. It is not necessary that 
one claiming a prescriptive right to the use of wa- 
ter should have used it in precisely the same manner 
or under exactly the same conditions throughout the 
period of preseription,? or that it should have been 


yas & Electric Co., 276 P. 1017, 207 
Cal. 8; Montecito Valley Water Co. 
v.. Santa Barbara, 77 P. 1113, 144 Cal. 
578. See California Pastoral, etc., 
Co. v. Madera Canal, ete., Co., 138 P. 
718, 167 Cal. 78 [recognizing rule]), 
(2) but it is not a beneficial use to 
take water with the intention to sell 
it.in the future when a market is de- 
veloped, meanwhile letting it run to 
waste (Turner v. East Side Canal, 
ete., Co., 147% P., 579, 169.Cal. 652), (3) 
nor may one take for rental and sale 
a greater amount than the lessee or 
purchaser reasonably requires, the 
beneficial character of the taking de- 
pending not on the mere fact that 
the water is to be rented or sold, but 
on whether it is rented or sold to 
those applying it to a beneficial pur- 
pose (California Pastoral, ete., Co. v. 
Madera Canal, ete., Co., supra). 


[b] Storage of water in reservoir 
is not in itself a beneficial use but a 
mere means to the end of applying 
the water to such use, and prescrip- 
tive rights do not extend to the im- 
pounding of the water for the mere 
purpose of holding it in _ storage. 
Bazet v. Nugget Bar Placers, 296 P. 
616, 211 Cal. 607. 


[cl] Waste of part of water does 
not disentitle claimant to a prescrip- 
tive right to the other part which has 
Heen beneficially applied. Mally v. 
He ay 153 P. 342, 88 Wash. 


98. Joerger v. Pacific Gas, etc., Co., 
Zia MO wee Oi moOal: So al ae yes. 
‘Stocker, L.R. 1 Ch. 396. 


99. Weare v. Chase, 44 A. 900, 93 
Me. 264. 

1. Hudson vy. Dailey, 105 P. 748, 
156 Cal. 617. 

fa] Uncapped artesian wells, 
drawing off subsurface waters, 


whether or not they are nuisances 
within the provisions of St. (1877— 
1878) p 195 c 153, if continued un- 
der the circumstances requisite for 
prescription, may afford the basis for 
a prescriptive right to draw such wa- 
ters. Hudson v. Dailey, 105 P. 748, 
166 Cal. 617. 


2, Stein v. Burden, 24 Ala. 130, 60 
Am.D. 453, [foll Stein vy. Ashby, 24 
Ala. 521]; Smith v. Adams, 6 Paige 
(N.Y.) 435 [mod 24 Wend, 585]; Belk- 
nap v. Trimble, 3 Paige (N.Y.) 577; 
Mally v. Weidensteiner, 153 P. 342, 
88 Wash. 398; Saunders v. Newman, 
1 B&Ald. 258, 106 Reprint 95; Hall 
v. Swift, 4 Bing.N.Cas. 381, 33 E.C.L. 
763, 132 Reprint 834. 


8. Stein v. Burden, 24 Ala. 130, 60 
Am.D. 453 [foll Stein v. Ashby, 24 
Ala. 521]; Belknap v. Trimble, 3 
Paige (N.Y.) 577; Saunders v. New- 
man, 1 B.&Ald. 258, 106 Reprint 95. 


4 Stein v. Burden, 24 Ala. 130, 60 
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\ 


Am.D. 453 [foll Stein v. Ashby, 24 
Ala. 521]; Smith v. Adams, 6 Paige 
(N.Y.) 435 [mod 24 Wend. 585]; Belk- 
nap v. Trimble, 3 Paige (N.Y.) 577; 
Saunders vy. Newman, 1 B.&Ald. 258, 
106 Reprint 95. 

Variation of use after consumma- 
tion of right as termination see in- 
fra § 408 text and notes 68, 69. 

5. Time requisite for acquisition 
of easement by prescription generally 
see Kasements §§ 63-68. 

6. U.S.—West Side Irr. Co, v. U. 
SS. 2460K 212" 158) CC AN 37 2uibath 230 
F. 284]; Union Mill, etc., Co. v. Ferris, 
24 F.Cas.No. 14)371,°2:Sawy! 176. 

Ala.—Stein v. Burden, 24 Ala. 521. 

Cal.—Perry ‘v."Calkins, 113 P. 136, 
159 Cal. 175; Anaheim Union Water 
Com.ives Asheroft;- (94° Be 613,97 153 Cal. 


152; Rice v. Meiners, 68 P. 817, 136 
Cal, (292) Ballavi Kehl! 300. 78095 
Cal. 606; Pope v. Kinman, 54 Cal. 3; 


Crandall v. Woods, 8 Cal. 136; Crum 
v. Mt. Shasta Power Corp.. 4 P.(2d) 
564, 117 Cal.App. 586 [motion den 12 
PaC2d)snls4 Coll a1274P. (20) -181, bet 
Cal.App. 779)]; Hunceker v. Lutz, 224 
P. 1001, 65 Cal.App. 649. 

Conn.—King v. Tiffany, 9 Conn. 162. 

Idaho.—Farmers’ Co-op. Irr. Co. v. 
Alsager, 277 P. 430, 47 Idaho 555; 
Last Chance Ditch Co. v. Sawyer, 204 
P. 654, 35 Idaho 61. 


Miss.—McGarrah vy. Southern R. 
Co., 79 So. 180, 118 Miss. 330. 

Mont.—Scott v. Jardine Gold Min. 
& Mill. Co., 257 P. 406, 79 Mont. 485; 
Zosel v. Kohrs, 234 P. 1089, 72 Mont. 
564; Boehler v. Boyer, 234 P. 1086, 72 
Mont. 472: Bullerdick v. Hermsmey- 
er, 81 P. 334, 32 Mont. 541. 


Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
A. 910. 

Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R, 781; Dick y. 
Bird, 14 Nev. 161 [foll Dick v. Cald- 
well, 14 Nev. 167]. 


N.H.—Taylor v. 
569; Odiarne yv. Lyford, 9 N. 
32 Am.D. 387. 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400; Shields v. Arndt, 
4 N.J.EHq. 234. 

N.Y.—Haight v. Price, 21 N.Y. 241; 
Knauth v. Erie R, Co., 219 N.Y.S. 206, 
219 App.Div. 88. : 

Or.—Miller v. Conley, 190 P. 301, 96 
Or. 413; Salem Flouring Mills Co. v. 
lord, 70! P.1832,.69) BP. 11083, 42) OF: 82. 
Tucker v. Salem Flouring Mills Co., 
RP. 68) 13 Ors i28. 

Philippine.—Sedeco vy. Sarenos, 41 
Philippine 80. 

Tex.—Watkins Land Co. v. Clem- 
ents, 86 S.W. 733, 98 Tex. 578, 107 Am. 
S.R: 653, °70' L.R.A. “964: 


Gerrish, 59 N.H. 
Hy 502, 


[§§ 397-898 


[§ 398] (2) Duration; Prescriptive Period.® To 
acquire such a right in water, it is necessary that the 
use of it should have continued for the full preserip- 
Originally, a user from beyond the 
time of legal memory was necessary to such a right.7 
However, the period necessary has, in general, come 
to be measured in American law by the statutes of 
limitations for the recovery of real property;® ina 


Utah.—Ephraim Willow Creek Irr., 
Co. wv. Olson, -258. PB. 216, 70 Wraheoa. 
Center Creek Water, etc., Co. v. Lind- 
say, 60 P: 559, 21 Utah 192; , Fisher vy. 
Bountiful City, 59 P. 520, 21 Utah 29. 


“ Vt.—Percival vy. Williams, 74 A. 321, 
SZ Vite Osh, 


Wash.—Madison v. McNeal, 19 P. 
(2d) 97; Smith y. Nechanicky, 211 
P. 880, 123 Wash. 8; Donatello ve 
Gust, 150 P. 420, 86 Wash. 268: St. 
Martin v. Skamania Boom Co., 140 P. 
355, 79 Wash. 393; Rhoades v. Barnes, 
102 P. 884, 54 Wash. 145. See Mason 
v. Yearwood, 177 P. 777, 105 Wash. 
335 (to same effect). 

[a] Claim to riparian right on the 
basis of adverse’ possession of the 
lands to which such right is annexed 
may be maintained, however, al- 
though established for less than the 
prescriptive period, where such pos- 
session is so long continued as, in 
connection with other circumstances, 
to afford a basis for the presumption 
of a lost deed. Canham v. Fisk, 2 
Cromp.&J. 126, 149 Reprint 53. 


[b] Where presumption of fact is 
raised by circumstances of caSe, pos- 
session for less than the statutory 
period may, of course, be sufficient, 
but where the presumption of law 
which constitutes the basis of pre- 
seriptive rights rather than the fac- 
tual presumption of an actual grant 
is involved, the lapse of such a pe- 
riod is an indispensable requisite re- 
gardless of the circumstances. 
Campbell. v. Smith, 8 N.J.Law 140, 
14 Am.R. 400. 


7. Delaney v. Boston, 2 Del. 489; 
Seaboard Air-Line R. Co. v. Sikes, 
60 S.E. 868, 4 Ga.App. 7; Oregon 
Const. Co. v. Allen Ditch Co., 69 P. 
455, 41 Or. 209, 983 Am.S.R. 701; Me- 
Kechnie v. McKeyes, 10 U.C.Q.B. 
(Ont.) 37. 

8. U.S.—Morris v. Bean, 146 F. 423 
[aff' 159 E651, 86 C.CLA. 519. (att et 
S.Ct..703, 221 U.S. 485, 55. L.Ed: 821) ]; 
Union Mill, etce., Co. v. Dangberg, 24 
F.Cas.No. 14,370, 2 Sawy. 450. 


Ala.—Alabama Consol. Coal, ete., 
Co. v. Turner, 39 So. 603, 145 Ala. 639, 
117 Am.S.R. 61; Stein v. Burden, 24 
Ala. 180, 60 Am.D. 4538. 


Cal.—Faulkner v. Bondoni, 37 P. 
883, 104 Cal. 140; Yankee Jim’s Union 
Water Co.\'v.. Crary, 25 Cal. 504, 85 
Am.D. 145; Crandall v. Woods, 8 Cal. 
136; Big Rock Mut. Water Co. v. Va- 
lyermo Ranch Co., 248 P. 264, 78 Cal. 
App. 266. See Pyramid Land, etc., Co. 
v. Scott, 197 P. 398, 51 Cal.App. 634 
(recognizing rule). 

Ky.—Manier v. Myers, 
514. 

Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


Mich.—Preston v. Clark, 214 N.W. 


4 B.Mon. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


at 


applied for the whole of the time in the same way 
and for the same object;? the requirement, and the 
only requirement, of the law in this connection, is 
that the mode or manner of using the water should 
not have been materially varied to the prejudice of 


t 


§ 398] 


number of jurisdictions twenty years is the time 
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thus fixed or which is recognized for the acquisition 


226, 238 Mich. 632,53 A.L.R. 194; Ken- 
nedy v. Niles Water Supply Co., 139 
N.W. 241, 178 Mich. 474, 48 L.R.A.N. 
S. 836. 


Mo.—Smith v. Musgrove, 
App. 241. 

Mont.—Geary v. Harper, 12 P.(2d) 
276, 92 Mont. 242; Hays v. De Atley, 
212 P. 296, 65 Mont. 558; Talbott v. 
Butte City Water Co., 73 P. 1111, 29 
Mont. 17. 


N.J.—Campbell v. 
Law 140, 14. Am.R. 400; 
Arndt, 4 N.J.Eq. 234. 

Or.—Oregon Const. Co. v. Allen 
Ditch “Co., 69 P. 455, 41 Or. 209, 98 
Am.S.R. 701; Wimer vy. Simmons, 39 
P. 6, 27 Or. 1, 50 Am.S.R. 685; Huston 
v. Bybee, 20 P. 51, 17 Or. 140, 2 L.R.A. 
568. 

Pa.—Hoy v. Sterrett, 2 Watts 327, 
Dike ATO A) > 313% 

Tex.—Kountz v. Carpenter, 
App.) 206 S.W. 109. 


Wash.—Mason v. Yearwood, 108 P. 
608, 58 Wash. 276, 30 L.R.A.N.S. 1158. 


See Schulenberg v. Zimmerman, 90 
N.W. 156, 86 Minn. 70 (to same ef- 
fect). * 

And see cases infra notes 9-11. 

[a] This is only application which 
statute has in matters of prescription, 
the common law still being deter- 
minative as to all the requisite ele- 
ments of prescription except the nec- 
essary Iength of user. ‘Union Mill, 
etc., Co. v. Dangberg, 24 F.Cas.No. 14,- 
370, 2 Sawy. 450. 

{b] Period need not have. been 
specified number of years next pre- 
ceding action in American law. 
Whitherill v. Brehm, 240 P. 529, 74 
Cal.App. 286. 


9. U.S.—Indian Refining Co. v. 
Ambraw River Drainage Dist., 1 F. 
Suppl. 937; Haight v. Morris Aque- 
duct, 11 ‘F.Cas.No. 5.902, 4 Wash.C. 
©. 601; Hazard v: Robinson, 11. F. 
Cas.No; 6,281, 3 Mason .272;..Tyler v. 
Wilkinson, 24 F.Cas.No. 14,312, 4 Ma- 
son 397. 


32 Mo. 


Smith, = 8° uNiJ. 
Shields v. 


(Civ. 


Del.— Delaney vy. Boston, 2 Del. 489. 


Ga.—Seaboard Air-Line R. Co. v. 
Sikes, 60 S.E. 868, 4 Ga.App. 7. 

Me.—Oakland Woolen Co. v. Union 
Gas,.ete.,.,Co,,,. 60, Ay 915;,, 101 Mer 19s. 


Pillsbury v. Moore, 44 Me. 154, 69 
Am. I>; oil; 
Mass.—Cary v. Daniels, 8 Metc. 


466, 41 Aim Diab 32. 
Minn.—Baldwin v. Fisher, 124 N.W. 
1094, 110 Minn. 186. 


N.H.—Welis v. Parker, 66 A. 121, 


74 N.H. 193; Taylor v. Blake, 10 A. 
698, 64 N.H. 392; Taylor v. Gerrish, 
59 N.H. 569; Watkins v. Peck, 13 N. 


H. 360, 40 Am.D. 156; Odiorne vy. Ly- 
ford, 9 N.H. 502, 32 Am.D, 387; Gil- 
man vy. Tilton, 5 N.H. 231; Bullen v. 
Runnels, 2 N.H. 255, 9 Am.D. 55. 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400; Shields v. Arndt, 4 
N.J.Eq. 234. 


N.Y.—Penrhyn Slate Co. v. Gran- 
Wille Mlec. Iight, etc., "Con" o.8 INGE: 
566, 181 N.Y. 92, 2 Ann.Cas. 782; HEck- 
erson v. Crippen, 18 N.E. 443, 110 N. 
Y. 585, 1 L.R.A. 487; Hall v. Augs- 
buty, 46 N.Y. 622; Haight v. Price, 
O71. N.Ys 241; Knauth v., Erie R. Co., 
919 N.Y.S. 206, 219. App.Div. 83; Terry 
vy. Smith, 47 Hun 333; Dexter v. Jef- 
ferson Paper Co., 50 N.Y.S. 557, 22 
Mise. 389; Smith v. Adams, 6 Paige 
435 [mod 24 Wend. 585]; Belknap v. 
Trimble, 3 Paige 577; Matter of Wa- 
ter Com’rs, 4 Edw. 545. 


N.C.—Geer v. Durham Water Co., 


ST SeeaGay LA NEC. a3 4 Ol 

Philippine.—Sedeco vy. Sarenas, 41 
Philippine 80; Magno v. Castro, 30 
Philippine 585. 


R.I.—Olney v. Fenner, 2 RI. 211, 
BT) AMD, ili. 
$.C.—Jordan ‘v. Lang,, '2'2'S.C. (159. 


S.D.—Redwater Land, etc., Co. v. 
Jones, 130 N.W. 85, 27 S.D. 194. 


Tenn.—Harmon v. Carter, (Ch.A.) 
59 S.W. 656. 


Wis.—Sherwood v. Vliet, 
441. 


10. See statutory provisions; 
cases infra this note. 


[a] In Alabama (1) under the act 
of" 1802—€Glay Diss py 327 ./§) 83} the 
twenty-year period was the one in 
force (Stewart v. White, 30 So. 526, 
128) Ala! 202/55) LARVA. 2125" Stein vw. 
Burden, 24 Ala. 130, 60 Am.D. 453 
(foll Stein v. Ashby, 24 Ala. 521]), 
(2) but under subsequent statutes al- 
tering the period of limitations to ten 
years, that time has since been held 
sufficient (Alabama Consol. Coal, etc., 
Co. v. Turner, 39 So. 603, 145 Ala. 639, 
117 Am.S.R. 61). 


[b] In Arizona (1) eighteen years 
has been held sufficient (Kleyenstub- 
er v. Robinson, 52 P. 1117, 6 Ariz. 31), 
(2) and, by later cases, five years has 
been regarded as the period on which 
the right is made to depend (Egan v. 
Estrada, 56 P. 721, 6 Ariz. 248). 


[ce] In California an adverse user 
for a period of five years has been 
held sufficient. Oliver v. Robnett, 210 
BP. 74208; 2 190 Cal. (5135) Armstrong’ wv. 
Payne, 206 P. 638, 188 Cal. 585; North- 
ern California Power Co., Consolidat- 
ed y. Flood, 199 P. 315, 186, Cal,. 301. 
Haight v. Costanich, 194 P. 26, 184 
Cal. 426; HE. Clemens Horst Co. v. 
RarrwsMine Cox 


20 Wis 


and 


430; Perry v. Calkins, 113 P. 136, 159 
Cal. 175;\ Hudson v. Dailey, 105 P. 
748, 156 Cal. 617; Anaheim Union 


Water Co. v. Ashcroft, 94 P. 613, 153 
Cal. 152; Guterriez v. Wege, 79 P. 449, 
145 Cal. 730; Rice v. Meiners, 68 P. 
817, 186 Cal. 292; Fogarty v. Fogarty, 
61 PP.5 70,1 29iCal. 8463) Maulknery:v. 
Bondoni, 87 P. 8838. 104 Cal. 140; Alta 
Land, etc., Co. v. Hancock, 24 P. 645, 
85 Cal. 219, 20 Am.S.R. 217: Oneto v. 
Restano, 20 P. 743, 78 Cal. 374; Cox v. 
Clough wih P32, onal. 345%" Davis 
Vv. (Gale 8? (Calc: 26, > 910 .AmID, 2554; 
Yankee Jim’s Union Water Co. v. 
Crary, 25 Cal. 504, 85 Am.D. 145: Cran- 
dall v. Woods, 8 Cal. 136; Mt. Shasta 
Power Corporation v. McArthur, 292 
P. 549, 109 Cal.Avnp. 171; Whitherill 
v. Brehm, 240 P. 529, 74 Cal.Apn. 286; 
Irrigated Valleys Land Co. v. Altman, 
207 PB. .401,. 57. Cal.App. 413; Turner 
Vv. (Bush,-185, P.. 190,43 (Cal App: 309) 
Gurnsey y. Antelope Creek, ete., Co., 
92 P. 326, 6 Cal.Anp. 387. See Spargur 
v. Heard, 27 P. 198, 90 Cal. 221 (recog- 
nizing prescriptive right where there 
was a prior user of six years’ dura- 
tion). 

{d] In Connecticut fifteen years 
has been held to be the requirement. 
S. O. & C. Co. v. Ansonia, Water Co., 
78 A. 432, 88 Conn. 611; King v. Tif- 
fany, 9 Conn. 162; Manning vy. Smith, 
6 Conn. 289; Ingraham v. Hutchinson, 
2 Conn. 584. 

[e] In Idaho the period of five 
years is that fixed by law for the ac- 
auisition of prescriptive rights. Last 
Chance Ditch Co. v. Sawyer, 204 P. 
654, 35 Idaho 61; Hall v. Blackman, 
68 P. 19, 8 Idaho 272. 

[f] In Kentucky (1) although the 


lright was at one time stated as be- 


163) Pee 492,¢1745 Cals 
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of such rights,? although, in many, a less,!° and, im at 


ing founded on twenty years’ posses-- 
sion (Manier v. Myers, 4 B.Mon. 514),. 
(2) there is later authority recogniz- 
ing fifteen years as the prescriptive 
period (MePherson v. Thompson, 89 
S.W. 195, 28 Ky.L.. 266). 

[g] In Michigan the period of fif-- 
teen years has been fixed as that nec-- 
essary to give rights by prescription: 
Rickels v. Log-Owners’ Booming Co.,. 
102 N.W. 652, 139 Mich. 111. See Suf-- 
frow v. Brewer, 169 N.W. 841, 204 
Mich. 370 (user for twenty years or” 
more held sufficient). 


[h] In Mississippi ten years has 
been recognized as constituting the ~ 
period of prescription. McGarrah v.- - 
Southern R. Co., 79 So. 180, 118 Miss. 
330. 

[i] Im Missouri the period of pre-— 
scription has been held to be ten 
years. Smith v. Musgrove, 32 Mo.- 
App. 241. 

[j] In Montana the statutory pe- 
riod to be applied for the purpose of 
fixing prescriptive rights is ten years. 
Geary v. Harper, 12 P.(2d). 276, 92° 
Mont. 242; Verwolf v. Low Line Irr - 
Co., 227 P., 68, 70 Mont. 570; Hays wv. 
De Atley, 212 P. 296, 65 Mont. 558: 
Custer Consol. Mines Co. v. Helena, 
156 P. 1090, 52. Mont. 35; Smith yw-- 
Duff, 102 P. 981, 39 Mont. 374, 133 Am. 
S-Ri 6825 

[k] In Nebraska ten years has™ 
been held the period requisite for 
prescription. Burson vy. Percy, f10° 
N.W. 544, 77 Neb. 654; Meng v. Cof-- 
fey, 93 N.W. 713, 67 Neb. 500, 108 Am.- 
S.R. 697, 60 L.R.A. 910. 


[1] In Nevada five years has been 
recognized as the period of time re- 
quired for acquisition of a prescrip- 
tive right. Union Mill, eéte., Co. y.. 
Dangberg, 81 F. 73; Union Mill, ete... 
Co. v. Ferris, 24 F.Cas.No. 14,371, 2) 
Sawy. 176; Union Mill, ete., Co. w 
Dangberg, 24 F.Cas.No. 14,370,-2 Sawy. 
450; Authers v. Bryant, 38 P. 439, 22. 
Nev. 242; Boynton v. Longley, 6 P-. 
437, 19 Nev. 69, 3 Am.S.R. 78t. 


[m] In Oregon user for ten years 
has been held sufficient on which to 
found a prescriptive right. Ebell v. 
City of Baker, 299 P. 313, 137 Or. 427; 
Norwood v. Eastern Oregon Land Co:, 
227 y 1111, 112 Or. 106; In re North 
Powder River, 144 P. 485, 146 Pi 475, 
75 .Or. 88; Little Walla Irr. Union 
v. Finis. Irr. Co., 124 P. 666, 125. P. 
270, 62 Or. 348; Ison v. Sturgill, 109 
P. 579, 110 P. 535, 57 Or. 809; Hough 
Vv. Porter, 95 B.-732,. 98 5P% 1083) 202 Px 
728, 51 Or. 318;, Oregon Const. Co. 
v. Allen Ditch Co., 69 PB. 455, 41 Or. 
209, 93 Am.S.R. 701; Lavery v. Arnold, 
58 P. 524, 57 P. 906, 36 Or: 843° Low v. 
Rizor, 37 P. 82, 25 Or. 551; Coventon 
Vv.. Seufert, 32 P.. 508, 23 Or. 548; 'Tol- 
man.y. Casey, 13 P. 669, 15 Or. 83. 


[n] In Texas the period of pre- 
scription has been announced as being 
ten years. Martin v. Burr, 228 S.W. 
548, 111 Tex. 57 [rev (Civ-App.) 171 
S.W. 1044]; Mud Creek Irr., ete., Co. 
v. Vivian, 11 S.W. 1078, 74 Tex. 170: 
Kountz v. Carpenter, €Civ.App.) 206 S. 
W. 109. See Cape v. Thompson, 53 
S.W. 368, 21 Tex.Civ.App.. 681 (pos- 
session of twenty years held to econ-- 
fer prescriptive right).. : 


[o] In Utah seven years has been: 
held to be the period of time requisite - 
for establishment of the right. BEph- 
raim Willow Creek Irr. Co. v. Olson? 
258 P. 216, 70 Utah 95; Spring Creek~ 
Irr. Co. v. Zollinger, 197 P: 787, 58: 
Utah 90; Center Creek Water, ete... 
Co. v. Lindsay, 60 P. 559, 21 Utah 192? 
Fisher v. Bountiful City, 59 P. 520, 2a! 
Utah 29; Smith v. North Canyon’ Wa-- 


~ 
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least one, a greater’ period of time is required for 
that purpose, the result in general being dependent 
on the current prevailing statutes,!2 which should 
accordingly be consulted in order to learn what time 
is sufficient in any particular jurisdiction. In Eng- 
land and Canada, under the statutes respecting limi- 
tations, twenty years is the length of the user ordina- 
rily required as a basis for a right,!? but it must be 
the twenty years next before an action in which the 
right is involved,* although that need not be the 
currently pending action;!° but where there is a 
user of forty years, the right becomes indefeasible 
and is no longer subject to the restriction that they 
- shall have been the years next before suit, under both 
the Canadian'® and the English** preseription acts, 
where the assertion of right is grounded not on stat- 
utes, but on the common-law presumption of a lost 
grant, which, in these jurisdictions, continues to exist 
despite, and on principles independent of, the acts 
of prescription or limitation ;!® the period of twenty 
years is that ordinarily serving as the foundation for 
presumption of a grant,'® although each particular 
case depends to some extent on its own circumstane- 
es;*° but prescription purely, grounded on neither 
the statute nor the presumption, requires that the 
user shall have commenced before, and continued 
throughout, the time of legal memory.?? 


‘When period starts to run. The period of pre- 
seription commences from the time when the user be- 
comes. such as to put those adversely interested on 
notice of the user?? and the adverse claim of right?® 
and to give them a right of action?* without post- 
ponement to the time when it begins to act as an ac- 
tual and substantial harm to them.?® Where, how- 
ever, because of a sufficiency of water to supply the 


ter Co.,°52 P. 283, 16 Utah 194. 


WATERS 


[§ 398 


needs of all at the inception of the use, it is not at 
first adverse, the period does not start running un- 
til the total user exceeds the total supply and there- 
by some of the use becomes adverse.”® While it has 
been held that the prescriptive period only begins to 
run with the date the water is applied to a beneficial 
use,?" by analogy to the rule that actual diversion 
followed within a reasonable time by application and 
actual use is sufficient for the inception of a valid 
prior appropriation of public waters or waters on 
public lands,?® it has been held that, where a diver- 
sion of waters is followed within a reasonable time 
by application “and use thereof, the time to be taken 
as the starting point of the prescriptive period, for 
the purpose of determining whether there is a right 
by preseription to make such application and use, is 
the time of the first diversion and not that when the 
actual use is begun.?® The period does not commence 
to run, however, at the time when the right to the wa- 
ter is first claimed nor until claimant begins to ex- 
ercise over it the adverse dominion and control whieh 
operate as an invasion of the rights of others there- 
in,?° and such others have notice, actual or con- 
structive, of the adverse user.*1 After an interrup- 
tion or break in continuity, the prescriptive period 
will begin to run again only from the time a reéxer- 
cise of the dominion or control under the cireum- 
stances initially requisite commences, without rela- 
tion back to the prior user.®? 


Tacking possession. The period of enjoyment of 
the first user may be joined to that of those subse- 
quently taking under him for the purpose of estab- 
lishing a sufficient length of enjoyment and exercise 
of dominion to give the latter a prescriptive right in 


49 A. 227, 199 Pa. 392; Messinger’s] v. Howard, 1 Sim.&St. 190, 1 Eng.Ch. 


190, 57 Reprint 76; Watson v. Jack- 


p] In Vermont adverse posses- | Appeal, 4 A. 162, 109 Pa. 285; Wheat- 
ade for fifteen years has been held | ley Vv: Chrisman, 24 Pa. 298, 64 Am. 
sufficient. Spencer v. Jennings, 115 A. | D- 657; Floy v. Sterrett, 2 Watts 327, 
270, 95 Vt. 364; Clement v. Rutland} 27 Am.D. 313; Strickler v. Todd, 10 
Country Club, 108 A. 43, 94 Vt. 63; Serg.&R. 63; S. Austin Bicking Paper 
Blaine v. Ray, 18 A. 189, 61 vt. 566;:| Mfg. Co. v. Worrall, 74 Pa.Super. 
Perrin v. Garfield, 37 Vt. 304; Ar-| 242; Irving’s Ex’rs v. Media, 10 Pa. 
buckle v. Ward, 29 Vt. 43; Ford v. Suber. 132 [aff 45 A. 482, 194 Pa. 648]; 


Whitlock, 27 Vt. 265; Rogers v. Ban- 
eroft, 20 Vt. 250; Norton v. Volen- 
tine, 14 Vt. 239, 39 Am.D. 220; Rog- 
ers v. Page, Brayt. 169, 201. See Per- 
cival v. Williams, 74 A. 321, 82 Vt. 
531 (to same effect). 


[q] In Washington ten years is 
the period of preseription. Madison 
v. McNeal, 19 P.(2d) 97; In re Wa- 
ter Rights in Ahtanum Creek, 245 P. 
758, 189 Wash. 84;. Weitensteiner v. 
Enedahl, 215 RP. 378, 125 °Wash. 106; 
Smith v. Nechanicky, 211 P. 880, 123 
Wash. 8; McFadden v. Ferguson, 170 
P. 365, 99 Wash. 683; St. Martin v. 
Skamania Boom Co., 140 P. 355, 79 
Wash. 393; Thomas v. Spencer, 125 
P. 361, 69 Wash. 433; Berryman v. 
East Hoquiam Boom & Logging Co., 
124 PB. 130, 68 Wash. 657; Farwell v. 
Brisson, 119 P. 814, 66 Wash. 305; 
Mason v. Yearwood, 108 P. 608, 58 
Wash. 276, 30 L.R.A.N.S. 1158. 


11. See Maes v. Willburn, 273 P. 
886, 85 Colo. 70 (recognizing prescrip- 
tive ‘right by user for over thirty 
years). And See cases infra this note. 


[a] In Pennsylvania the period 
giving rise to a prescriptive right has 
-been stated and held to be’ twenty- 
one years. Palmer,Water Co. vy, Le- 
highton Water Supply Co., 124 A’747, 

i280 Pa. 492; Kearney v. Westchester, 


i 


Baltimore, etec., R. Co. v. Black, 43 Pa. 
Corre 6: 

12. See cases supra notes 8-11; and 
statutory provisions. 


13. Waton v. Swansea Waterworks 
CO 1 QsB 26 Can ope Clie 2615 lle 
print 1282; Watson v. Jackson, 31 
Ont.L. 481, 6 Ont.W.N. 509, 5 Ont. W. 
N. 845; McKechnie v. McKeyes, 10 
U.C.Q.B. (Ont.) 87; Bowlby v. Wood- 
ley 34 UC Oy edOnt) weks seemed ay. 
Mord, 10 UsC:C2P. COnt.) 206; 


14. Watson v.. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845; 
Haley v. Enis, 10 U.C.Q.B. (Ont.) 404; 
McKechnie v. McKeyes, 10 U.C.Q.B. 


CONC IeSi0s), Buel Ve Bond,10 UGG: P: 
(Ont.) 206. 
15. Watson v. Jackson, 31 Ont.L. 


481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


16. McKechnie v. McKeyes, 10 U. 
COBY Ont) eos 
17. Mason v. Shrewsbury, etc., R. 


Co., L.R. 6° Q.B! 578. 


18. Watson v. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845, 
But see McKechnie v. McKeyes, 10 


UC.Q BY (Ont!) 137 \ dictum to: con- 
trary). 
19. Mason v. Hill, 5 Be&Ad. 1, 27 


E.C.L. 11, 110 Reprint 692; Wright 


son, 31 Ont.L. 481, 6 Ont.W.N. 509, 5 
Ont.W.N. 845. 


20. Watson v. Jackson, supra. 


21. Eaton v. Swansea Waterworks 
Co., 17 Q.B. 267, 79 B.C.L. 267, 117 Re- 
print 1282; MeKechnie y. McKeyes, 10 
WCQ. BBlOnts) ane 


[a] Under Roman-Dutch law of 
South Africa, thirty-three and a third 
years was the prescriptive period. 
French Hoek vy. Hugo, 10 App.Cas. 


336. 


22. Hudson vy. Dailey, 105 P. 748, 
L56 Cal. 617. 
23. Hughesville Water Co. v. Per- 


son, 38 A. 584, 182 Pa. 450. 


24. Ebell v. City of Baker, 299 P. 
33; "lL 3% Ors 427, 


25. Hudson y. Dailey, 105 P. 748, 
156 Cal. 61% 


26. Egan v. Hstrada, 56 P. 721, 6 
Ariz. 248. 
27. avery v. Arnold, 58 P. 524, 57 


P00 Gyan Oxemioras 
28. See infra § 427. 


29. Oregon Constr. Co. v. Allen 
Ditch Co., 69 P. 455, 41 Or. 209, 93 Am. 
Sb COde 


s0. Cox v. Clough, 11 P. 
Cal. 345; Hunceker y. Lutz, 
1001, 65 Cal.App. 649. 


31. Martin v. Burry 228°S.W. 5438, 
ele 57 [rev (Civ.App.) 171 S.W. 


32. Scott v. Jardine Gold Min. & 
Mill :€o:; 125% BP. 406, 79 Mont. 485. ° 


For later cases, developments and changes in the law-see Aunotations, same title and section number, 


‘ 
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or to water.?3 
What law governs. 


acter. 


33.- Martin v. Burr, 228 SW. 543, 
111 Tex. 57 [rev (Civ.App.) 171 S.W. 
1044]; Blaine v. Ray, 18 A. 189, 61 
Vt. 566. 

34. State boundaries along waters 
or watercourses see States §§ 25-29. 


35. Stillman v. White Rock Mfg. 
Co., 23 F.Cas.No. 13,446, 3 Woodb.&M. 
538. 

36. Stillman v. White Rock Mfg. 


Co., supra. 


Sra Us: 
Dangberg, 81 F. 73. 

Ala.—Stewart v. White, 30 So. 526, 
Pe Ala. 202, 55) AA. 201: 

Cal.—Armstrong v. Payne, 206 P. 
638, 188 Cal. 585; Anaheim Union Wa- 
ter Co. v. Ashcroft, 94 P. 613, 153 Cal. 
152; Griseza v. Terwilliger, 77 P. 
1034, 144 Cal. 456; Rose v. Mesmer, 
75 P. 905, 142 Cal. 322; Bree v. Wheel- 
er,» Gin by 782, 0292 Calo 1455°— ast 
Chance Water Co. v. Heilbron, 26 P. 
523, 86 Cal. 1; Alta Land, etc., Co. v. 
Hancock, 24 P. 645, 85 Cal. 219, 20 Am. 
S.R. 217; Crum.yv. Mt. Shasta Power 
Corporation, 4° P.(2d) 2 564.117 Cal, 
App. 586 [motion den 12 P.(2d) 134, 
(ovr a? VY PH20) 1385 9124 _Cal-App. 
779)]; Mt. Shasta Power Corp. v. Mc- 
Arthur, 292 P. 549, 109 Cal.App. 171; 
Whitherill v. Brehm, 240 P. 529, 74 
Cal.App. 286. See Oneto v. Restano, 
20 P.. 7438, 78 Cal. 374 (recognizing 
rule). 


Idaho.—Hall vy. Blackman, 68 P. 19, 
8 Idaho 272. 


Me.—Oakland Woolen Co. vy. Union 
Gas, etc., Co., 63 A: 915, 101 Me, 1:98: 


Mich.—Preston vy. Clark, 214 N.W. 
D2ose2es Michi 76325 '-63 vAc LR e904 
Kennedy v. Niles Water Supply Co., 
139 N.W. 241, 173 Mich. 474, 43 L.R.A. 
N.S. 836. 

Mont.—Scott v. Jardine Gold Min., 
ete: Co, 257 P:*406, 79 Mont. 485; 
Smith v. Duff, 102 P. 981, 39 Mont. 
374, 1133) )Am:S Re 58259 “Lalbottsev: 
Butte City Water Co., 73 Py LEyn79 
Mont. 17. 

Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
AS 910, 

Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 

N.H.—Odiorne v. Lyford, 
502, 32 Am.D. 387. 


N.Y.—Burt Olney Canning Co. v. 
Stace.) 13/0" N2f.2574,. 2310) INeY.. 361; 
Hall v. Augsbury, 46 N.Y. 622° Dexter 
v. Jefferson Paper Co., 50 N.Y.S. 557, 
22 Misc. 389. 

N.C.—Geer v. Durham Water 
87.S.H. 474, 127 N.C. 349. 


Or:—_Little” Wala” irr: Union’ ‘Vv. 
Finis Irr. Col, 124 PB. 666, 125. P. 270, 
620-Or: 348; “ison vy. Sturgill,-109 Pe: 
579, 110 -Bi 535; 5% Or. 10950 Oregon 


Co. v. 


etc., 


9) INGEL. 


Cor 


Where the appropriation or 
diversion is made in one jurisdiction and the ripari- 
an ownership adversely affected is in another, as 
where the stream forms an interstate boundary,** the 
prescriptive period may be determinable by the law 
of the latter jurisdiction, where the issue arises on 
a question as to the injury or harm to the riparian 
right affected,*° but it is governed by that of the ju- 
risdiction where the appropriation is actually made, 
when the right thereto is directly assailed.*° 

[§ 399] (8) Continuous and Uninterrupted Char- 
To found a prescriptive water right on ad- 
verse possession, the enjoyment of it must have been 
continuous during the necessary period of time,** 


WATERS 


not merely temporary?® or occasional.*? 
the use need not be constant and continuous, and if 
the water is used continuously throughout the peri- 
od for seasonable purposes, or whenever the person 
using it considers it necessary or proper for his pur- 
poses, being allowed to flow uninterruptedly at other 
times or seasons, there may be a prescriptive right to 
make such seasonal or occasional use at such times as 
has theretofore been done;*°® and similarly, it is not 
necessary that the same quantity should be used 
every year or throughout the year;*? neither does it 
affect the continuity of the user that, during its en- 
joyment, claimant changes the place or manner of 
user, so long as the change is unaccompanied by any 
other change in position. a 


Const. Co. v. Allen Ditch Co., 69 P. 
455, 41 Or. 209, 98 Am.S.R. 701; Faull 
v. Cooke, 26 P. 662, 19 Or. 455, 20 
Am.S.R. 836; Curtis v. La Grande 
HMydraulles water Co..125 PR. 378, 23 BP: 
808, 20 Or. 34, 10 L.R.A. 484. 

Pa.—Kearney v. Westchester, 49 A. 
227, 199 Pa. 392; Hughesville Water 
Co. v. Person, 38 A. 584, 182 Pa. 450; 
Consolidated Water Supply Cowes Vs 
State Hospital for Criminal Insane, 
66 Pa.Super. 610. 

Philippine.—Sedeco v. Sarenas, 
Philippine 80. 

R.I.—Olney v. Fenner, 2 R.I. 211, 57 
SAAD fal 

Utah.—BEphraim Willow Creek Irr. 
Co. v. Olson,’ 258 P. 216, 70 Utah 95; 
Spring Creek Irr. Co. v. Zollinger, 197 
P. 737, 58 Utah 90; Center Creek Wa- 
ter, etc.) \Co.,-v.. Windsay,,.60, P. -559, 
21 Utah 192; Smith v. North Canyon 
Water Co., 52 P. 283, 16 Utah 194. 
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Wash.—In re Water Rights in 
Ahtanum Creek, Yakima County, 245 
Bates Leda ashi 845 ho Smnoi the ve. 


Nechanicky, 211 P. 880, 123 Wash. 8; 
St. Martin v. Skamania Boom Co., 140 
P. 355, 79 Wash. 393; Barnes v. Bel- 
saas, 131 P. 817, 73 Wash. 205. 


Ont.—McKechnie v. McKeyes, 10 U. 
CQ: Bes 7. 

“The moment the possession is 
broken it ceases to be effectual be- 
cause, as soon and as often as a 
break occurs, the law restores the 
constructive possession of the own- 
er.” Scott v. Jardine Gold Min., etce., 
Co., 257 P. 406, 409, 79 Mont. 485. 


[a] “The reason is that if there 
be any period in which the 
owner could not find an occupant in 
possession whom he could rightfully 
sue as a trespasser, that period can- 
not be counted against him ‘for it 
would be absurd to suppose that a 
bar was progressing against him 
when ithe law afforded him no ac- 
tion.’” Scott v. Jardine Gold Min., 
etc.,, Co., 257 P. 406, 409, 79 Mont. 485. 

38. Seott v. Fruit Growers’ Supply 
Co, 258 P. 1095, 202:Cal:, 47. 

39. N.J.—Carlisle v. Cooper, 21 N. 
J.Eq. 576, {aff 19 N.J.Eq. 257]. 

N.Y.—Burt Olney Canning Co. v. 
State, 130 N.E. 574, 576, 230 N.Y. 351; 
Tripp v. Richter, 142 N.Y.S. 563, 158 
App.Div. 136. 


Or.—North Powder Milling & Mer- 


cantile Co. v. Pacific Fruit Express, 


Cov Los sPws Is. Ol Ores. 


Pa.—Hughesville Water Co. v. Per- 
son, 38 A. 584, 182 Pa. 450. 


Eng.—Brymbo Water Co. v.. Les- 
ter’s Lime Co., 8 Reports 329. 


“Enjoyment may be in some degree 
proportioned to the character and 
necessities of the privilege enjoyed. 
None the less, there must be in it 
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However, 


On like principles, the 


such an element of permanence as to 
distinguish it from enjoyment that is 
merely fitful and irregular.” Burt 
Olney Canning Co. y. State, supra. 


40. Cal.—Armstrong y. Payne, 206 
P. 638, 188 Cal. 585; Northern Cali- 
fornia Power Co., Consolidated, v. 
Flood, 199 P. 315, 186 Cal. 301; Guter- 
riez v. Wege, 79 P. 449, 145 Cal. 730; 
Hesperia Land, ete., Co. v. Rogers, 
23 P. 196,583) Cal..10,,;17 Am Sar 2092 
Whitheriil v. Brehm, 240 7Po 1529) 74 
Cal.App. 286; Irrigated Valleys Land 
Comos California Vv. Altman;'<207, P: 
401, 57 Cal.App. 413. 

Mich.—Walton Cranberry Co. v. 
Seamon, 137 N.W. 147, 171 Mich. 98. 

Mont.—Hays v. De Atley, 212 P. 
296, 65 Mont. 558. 

Or.—Bonifacich v. Cummings, 227 
P. 469, 111 Or. 555. See In re North 
Powder River, 144 P. 485, 146 P. 475, 
75 Or. 83 (to same effect). 


Pa.—Messinger’s Appeal, eg A.. 162, 
109 Pa. 285. 
Tex.—Martin v. Burr, 228 SW.543; 


Lite Tex" 57, [rev (Civ; App.) 171 S.W, 
1044]. 

Va.—Kirk v. Hoge, 97:'S.E. 116, +123 
Wel, Bhs 


ety igh een v. Street, 20 U:C°Q@.B: 


See Burt Olney Canning Co. v. 
State, 130° N:H. 574,25 230° N-vouso1= 
Marcly v. Shults, 29 N.Y. 346 [aff 35 
Barb. 600] (both recognizing rule); 
Jordan v. Lang, 22 S.C. 159 (holdin 
that, in such cases, it is a question 0 
intention which is determinative as eS 
the effect of the use); Ephraim Wil- 
low Creek Irr. Co. v. Olson, 258 P. 216, 
70 Utah 95 (recognizing rule). 


“It is not necessary that a claim: 
ant should use the water all the hours 
of each day, nor every day in the 
year for tthe prescribed statutory 
period, in order to establish uninter- 
rupted or continuous use; it is only 
necessary that he shall have used it 
continuously during such portions of 
the day or year as is required for the 
beneficial use to which it is applied.” 
Whitherill v. Brehm, 240 P,' 529, 532, 
74 Cal.App. 286. 


“Continuous use does not neces- 
sarily imply constant use.’”’ Hays vy. 
vey Aitley, 212 P. 296, 65 Mont. 558, 


41. Northern California Power 
Co., Consolidated v. Flood, 199 P. 315, 
186 Cal. 301; Perry v. Calkins, 113 
PG 1365) 159 Cal. IY(aSe tea ep a Val- 
leys Land Comtys Altman, 207 PB. 402, 
a Cab -App. 413; Jordan v. Giang, 22 S. 


42. Wood v. Etiwanda Water Co., 


of) PL 726,122) Calvi d2iny Malily. Vv. 
Weidensteiner, 153 P. 342, oe Wash. 
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fact that the right asserted is a qualified one, subject 
to a limitation or reservation in favor of certain 
persons to a prior use of the water for a certain 
length of time each year, and the exercise of the res- 
ervation by those entitled, do not destroy the con- 
tinuity of the user, otherwise maintained and exer- 
cised at all times, nor prevent the acquisition of pre- 
seriptive rights against persons not within the opera- 
tion of the reservation,** nor of rights against those 
in whose favor such reservation is operative for en- 
joyment at any time or in any manner not within 
the scope of the reservation. What constitutes 
continuity of use will depend altogether on the na- 
ture and character of the right claimed.*® Moreover, 
although occasional interruptions of the use under 
peculiar circumstances are not always conclusive 
against the existence of the right,*® the nature, ob- 
ject, and value of the use being very material ingredi- 
ents to explain and qualify the effect of such inter- 
ruptions;#* it is also necessary as a general rule, 
that claimant’s possession should have been uninter- 
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rupted;*8 a mere scrambling possession is insuffi- 
cient.42 This requirement is very nearly, but not 
quite, the same as the requirement of continuous 
user, so that in some few instances the user may ful- 
fill the one condition but not the other.®° Continu- 
ous and uninterrupted use has been said to mean a 
use not interrupted by the acts of the owner of the 
servient estate or voluntary abandonment by the 
easement claimant.®! There is an interruption when 
the person whose rights are invaded interferes with 
claimant’s exercise of the dominion claimed over the 
water,®2 as by eutting it off and forbidding its use,®* 
by restoring dams or other structures as often as 
they are removed by the claimant of a prescriptive 
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1 ed 


right,®°* by removing them when an adverse right to— 


have them maintained is urged,°® or by taking or ap- 
propriating in defiance of his claim;°® but such 
conduet, in order to constitute an interruption, must 


be of the same character as would be required in or- , 


der to initiate an adverse possession.*°? The bring- 
ing of an action against the person using the water 


43. Bolivar Mfg. Co. v. Neponset 
Mfg. Co., 16 Pick. (Mass.) 241. 

44. Beeston v. Weate, 5 E.&B. 986, 
85 E.C.L. 986, 119 Reprint 748. 


45. Hays v. De Atley, 212 P. 296, 
65 Mont. 558. 


46. Tyler v. Wilkinson, 24 F.Cas. 
No. 14,312, 4 Mason 397. 
_ 47. Tyler v. ‘Wilkinson, supra; 
Hays v. De Atley, 212 P. 296, 65 Mont. 
558. 


48. U.S.—Morris v. Bean, 146 F. 
423) fate 159° 6515 86 CiClLA. 619 scart 
PIES Ota LOoeuo2le U.S.) 485,. 50° wa Hid: 
821) 4°. Union, Mill, etc.; "Co. va. Dang= 
berg, 81 F. 73. i 


Ala.—Stewart v. White, 30 So. 526, 
128° Ala, 202) 55 LRA. 211: 


Cal.—Armstrong v. Payne, 206 P. 
658 Los sale 58ps Griseza “Vv. emer 
williger, 77 P. 1034, 144 Cal. 456; Rose 
v. Mesmer, 75 P. 905, 142 Cal. 322; 
Patterson v. Mills, 68 P. 1034; Rice 
v. Meiners, 68 P. 817, 186 Cal. 292; 
Bree v. Wheeler, 61 P. 782, 129 Cal. 


145; Faulkner. v. Bondoni, 37 P. 883, 
104 Cal. 140; Ball v. Kehl, 30 P. 780, 
95 Cal. 606; Alta Land, etc, Co. v. 


Hancock, 24 P. 645, 85 Cal. 219, 20 Am. 
SRL. Gave,w Grafts, 58 Cal. 135; 
Crum v. Mt. Shasta Power Corp., 4 P. 
(2d) 564, 117 Cal.App. 586 [motion 
den 12 P.(2d) 134 (foll 12 P.(2d) 137, 
124 Cal.App. 779)]; Whitherill v. 
Brehm, 240 P. 529, 74 Cal.App. 286; 
De Weber v. Casiday, 151 P. 19, 27 
Cal.App. 703. 

Conn.—Manning v. Smith, 6 Conn. 
289. 

Idaho.—Hall v. Blackman, 68 P. 19, 
8 Idaho 272. 

Mich.—Rickels Vi Log-Owners’ 
Booming Co., 102 N.W. 652, 139 Mich. 
£11. 

Minn.—Schulenberg v. Zimmerman, 
90 N.W. 156, 86 Minn, 70. 


Mont.—Scott v. Jardine Gold Min. 
& Mill. Co., 257 P. 406, 79 Mont. 485. 


Nev.—Authers v. Bryant, 38 P. 439, | 


292 Nev. 242; Boynton v. Longley, 6 
P. 437, 19 Nev. 69, 3 Am:S.R. 781. 


N.H.—Taylor v. Gerrish, 59 N.H. 


569; Gilman vy. Tilton, 5 N.H. 251. 
N.Y.—Kmnauth v.' Erie R.| Co., 219 
N.Y.S. 206, 219 App.Div. 83. 
Or.—Ison v. Sturgill, 109 Py, 579, 
110 PB, 535, 57 Or. 109;, Curtis 'v. La 
Grande Hydraulic Water Co., 25 P. 


378, 23 P.,808, 20 Or. 34,10 L.R.A. 484, 


Pa.—Kearney v. Westchester, 49 A. 
227, 199 Pa. 392. 


R.I.—Olney v. Fenner, 2 R.I. 211, 57 
A Dn alel. 


Tenn.—Harmon v. Carter, 
59 S.W. 656. 


Utah.—Holman v. Christensen, 274 
P. 457, 73 Utah 389; Spring Creek Irr. 
Co. v. Zollinger, 197 P. 737, 68 Utah 
90; Center Creek Water, etc., Co. v. 
Lindsay, 60 ‘PR. 559; 21° Utah 9192; 
Smith v. North Canyon Water Co., 52 
P. 283, 16 Utah 194. 


Wash.—In re Water Rights in Ah- 
tanum Creek, 245 P. 758, 139 Wash. 
84; Smith v. Nechanicky, 211 P. 880, 
123 Wash. 8; St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash, 393. 


Eng.—Arkwright v. Gell, 2 H.&H. 
17, 151 Reprint: 87. 


“Interruption of adverse user, how- 
ever slight, prevents acquisition of 
title by prescription.” Bree v. Wheel- 
er, 61 P. 782, 783, 129 Cal. 145*, Ball v. 
Kehl, 30 P. 780, 782, 95 Cal. 606. See 
In re Water Rights in Ahtanum 
Creek, 245 P. ‘758, 762, 139 Wash. 84 
(similar statement). 


ja] Single interruption suffices to 
destroy the' claimed prescriptive 
right. Gilman v. Tilton, 5 N.H. 231. 


[b] Circumstances held not to 
constitute interruption of adverse 
holding.—(1) The use of facilities de- 
veloped or installed by other riparian 
proprietors, during the running of the 
prescription, by those claiming a pre- 
scriptive right, is not conclusive 
against them, and where such use is 
in defiance, and not in recognition, of 
the interests claimed by such propri- 
etors, there, is no such interruption 
of the adverse user as will break its 
continuity and prevent the acquisition 
of rights by prescription. Oregon 
Constr. Co. v. Allen: Ditch Co., 69 P. 
455, 41 Or. 209, 98 Am.S.R. 701. (2) 
Thus,the continuity of use is not in- 
terrupted by the fact that others 
make a diversion by a canal into 
which, for a while, the waters flow 
for a short distance, where claimant 


(Ch.A.) 


jagain takes up and uses the water in 


defiance of Such others’ claims. Ore- 
gon Constr. Co. y. Allen Ditch Co., 
supra. 

_ (c] _ Statutory provisions respect- 
ing length of interruption.—(1) 
Where the use and enjoyment has 
once commenced to be exercised as 
of right, the interruption, to break 
an enjoyment so begun and to pre- 


vent rights by preséription, must be 
for a period of a year or more under 
some statutes, such as the English 
Prescription Act (2 & 3 Wm. IV e 71) 
(Eaton v. Swansea Waterworks Co., 
17 Q.B. 267; 79 H.C.L.. 267, 117 Reprint 
1282); (2) but an interruption, what- 
ever its duration and even though it 
is for considerably less than a year, 
may suffice to show that the enjoy- 
ment was never at any time as of 
right, and, by destroying that neces- 
sary element, may be fatal to the 
acquisition of a right by prescription 
(Eaton v. Swansea Waterworks Co., 
supra). 

49. Morris v. Bean, 146 F. 423 [aff 
159 0E Oda.) 86C.C. An 519 (Catt 31) see 
703, 221 U.S. 485, 55 L.Ed. 821)]; Un- 
ion Mill, etc., Co. v. Dangberg, 81 F. 
73; Bullerdick v. Hermsmeyer, 81 P. 
334, 32 Mont. 541. 


50. Alta Land, etc., Co. v. Hancock, 
24 P. 645, 85 Cal. 219, 20 Am.S.R. 217. 


Sl. Hays v. De Atley, 212 P. 296, 
65 Mont. 558. And see cases passim 
infra this section. 


52. Center Creek Water, ete., Co. 
v. Lindsay, 60 P. 559, 21 Utahwdog: 
See cases infra this note; and notes 
53-60. 

[a] Acts otherwise constituting 
trespasses being permissible in pro- 
tection of one’s own rights, the fact 
that the acts whereby claimant’s ex- 
ercise of control over the water is 
disturbed are of that character does 
not vitiate their status as interrup- 
tions effective to prevent the acqui- 
sition of prescriptive title. Bree v. 
Wheeler, 61 P. 782,129 Cal. 145. 


[b] Where user, although contin- 
uous, is not constant, any acts or con- 
duct at a time when claimant is not 
accustomed to make use of the water 
are unavailing as interruptions. 
Armstrong v. Payne, 206 P. 638, 188 
Cal. 585. See Smith v. Gaylord, 175 
P. 449, 179 Cal. 106 (to same effect). 


53. Griseza v. Terwilliger, 77 P. 
1034, 144 Cal. 456; Authers v. Bryant, 
38 P. 439, 22 Nev. (242. 


54. Patterson v. Mills, (Cal.) 68 
P. 1034. 


55. Knauth v. Erie R. Co., 219 N.Y. 
S. 206, 219 App.Div. 83;- Watts v. 
Spencer, 94 P. 39, 51 Or. 262. 


56. Smith v. North Canyon Water 
Co., 52 P. 283, 16 Utah 194: See Hall 
v. Webb, 226 P. 403, 66 Cal.App. 416 
(dictum to same effect). 


57. Armstrong v. Payne, 206° P. 


For later cases, developments and changes in the law see Annotations, same title and section number. . 


a 
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because of such use, or because of the use of some- 
thing to which it is an appurtenanece, is an interrup- 
tion which prevents the accrual of a prescriptive 
right.°> There is some authority to the effect that 
remonstrances, denials, or disputes as to the right of 
enjoyment or use are effective to prevent the user 
from ripening into a prescriptive right,°® and that 
frequent denials of right and repeated remonstrances 
against the exercise of the enjoyment prevent the ac- 
quisition of a prescriptive right.°° According to oth- 
er authorities, a mere objection or denial of right un- 
accompanied by any act amounting in law to a dis- 
turbance does not break the continuity of the user,** 
and has indeed been said rather to strengthen the 
character of the use as adverse;°2 and where the 
user continues to be exercised without any heed be- 
ing paid to the protest, it is insufficient to affect the 
acquisition of a right by prescription;®? however, 
where, following such protests, it is discontinued, 
there is an interruption sufficient to prevent the vest- 
ing of a prescriptive right.°* A voluntary absten- 
tion from user for a time, not caused by, nor relat- 
ed to, any interference or protests of those adversely 
interested, has been held not to be such an inter- 


638, 188 Cal. 585; Big Rock Mut. Wa- 
ter Co. v. Valyermo Ranch Co., 248 P. 
264, 78 Cal.App. 266. 

[a] Thus (1) occasional interfer- 


claimed right. 
588, 34 Colo. 
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sive against the existence of the 
Clark v. Ashley, 82 P. 
285. 
City of Baker, 299 P. 313, 137 Or. 427 
(holding that suit and judgment in 
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ruption as will affect the acquisition of the right ;°° 
but it is otherwise where the nonuser is such as to 
amount to an abandonment of possession or domin- 
ion.®* The death of the person against whom the 
right is being exercised does not interrupt the user 
and thus prevent prescription, at least where his sue- 
cessors are under no legal disability.°7 Interrup- 
tions from natural causes,®® or those by acts of God 
or the public enemy, or the like,®® do not effectively 
break the continuity of possession so as to prevent 
the acquisition of prescriptive rights,7° but the re- 
sult, of course, is different where, after a disturb- 
anee of enjoyment by such a cause prior to the ex- 
piration of the prescriptive period, claimant never 
resumes its exercise." 


Continuity of injury.72 At least where the cir- 
cumstances are such that the injury, to serve as the 
basis for a prescriptive right, must be actual,7? not 
only the exercise of the user, but also the injury, 
must be continuous and not merely oceasional.74 


[§ 400] (4) Adverse or Hostile Character. The 
use of water must have been under a claim of right’ 


[a] Accedings to requests of third 
persons to be allowed water from time 
to time is no interruption of the pos- 
session available to him against 
whom the prescriptive right is claim- 


But see Ebell v. 


ences or obstructions of the use, made 
at intervals and immediately removed 
by the person adversely enjoying the 
user, do not always break the con- 
tinuity of the possession in such man- 
ner as to prevent prescription. Arm- 
strong v. Payne, 206 P. 638, 188 Cal. 
585; Lakeside Ditch Co. v. Crane, 22 
P. 76, 80 Cal. 181; Big Rock Mut. Wa- 
ter Co. v. Valyermo Ranch Co., 248 
P. 264, 78 Cal.App. 266. (2) The in- 
terruptions must be open and on a 
claim of right or so notorious as to 
constitute such a claim (Morgan v. 
Walker, (Cal.) 20 P.(2d) 660; Big 
Rock Mut. Water Co. v. Valyermo 
Ranch Co., supra. See Ebell v. City 
of Baker, 299 P. 313, 318, 137 Or. 427 
[“after such adverse possession be- 
gan, continuity of possession and use 
by the plaintiffs could only be broken 
by the defendant interfering with 
such possession, with an intention on 
the part of defendant not only to de- 
prive plaintiffs of possession but also 
to oust plaintiffs from their title 
claimed by them’ ]), (3) under such 
circumstances and for such time as 
to give notice that it is designed as 
an assertion of the claim (Armstrong 
Vy. “Payne, 206) P. 638, 188 Cal.) 585; 
Thomas v. Spencer, 125 P. 361, 69 
Wash. 433), (4) and a clandestine en- 
try or interruption, giving no notice 
of the assertion of an adverse right, is 
insufficient (Morgan v. Walker, su- 
pra; Armstrong v. Payne, supra; 
Lakeside Ditch Co. v. Crane, 22 P. 76, 
80. Cal. 181; Big Rock Mut. Water Co. 
v. Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266). 


58. Alta Land, etc., Co. v. Hancock, 
24 P. 645, 85 Cal. 219, 20 Am.S.R. 217; 
Harmon v. Carter, (Tenn.Ch.A.) 59 S. 
Ww. 656. But see Montecito Valley 
Water Co. v. Santa Barbara, 77 P. 
1113, 144 Cal. 578 (holding that a suit 
brought against claimant of a pre- 
scriptive right, while it bars the run- 
ning of the prescription against plain- 
tiff therein or those in privity with 
him, does not affect the right by pre- 
scription as against others). 


[a] Judicial decree awarding wa- 
ter rights to those against whom the 
prescriptive right is asserted, within 
the period of prescription, is conclu- 


ejectment, involving water rights, do 
not toll the running of the prescrip- 
tion until possession is taken pursu- 
ant to the judgment). 

59. Stillman v. White Rock Mfg. 
Co., 23 F.Cas.No. 13,446, 3 Woodb.&M. 
538. 

[a]. Posting and distribution of 
notice warning against the user; be- 
yond riparian rights, of waters has 
been held such a denial of right as to 
prevent the user from being peace- 
able, and hence is destructive of the 
basis of a claimed prescriptive right. 
Union Mill, ete., Co. v. Dangberg, 24 
F.Cas.No, 14,370, 2 Sawy. 450. 

60. Union Mill, etc., Co. v. Dang- 
berg, supra. 

61. Last Chance Ditch Co. v. Saw- 
yer, 204 P. 654, 35 Iowa 61; Oregon 
Constr. Co. v. Allen Ditch Co., 69 P. 


455, 41 Or. 209,'93 Am S4R. 701; Jor- 
dane Vue eae Se Loo, weer Cox 
Vigne Lough weld m Noes CO Gale ap: 


George v. New York, 86 N.Y.S. 610, 
42 Mise. 270 (both dictum to same ef- 
fect). 

Verbal complaints and denials of 
right as affecting acquisition of pre- 
scriptive easements generally see 
Easements § 40. 

62.. Jordan. v. Lang, 22, S.C. 159. 
See George v. New York, 86 N.Y.S. 
610>42 Mise. 270 (dictum to same ef- 
fect). 


68. Oregon Constr. Co. vy. Allen 
Ditch Co., 69 P. 455, 41 Or. ‘209, 93 
Am.S.R. 701... See George v. New 


York, 86 N.Y.S. 610, 42 Misc. 273 (dic- 
tum to same effect). 


64. Rollins v. Blackden, 92 A. 521, 
1412) Mews) 459), » Ann CasiloiaA: 8753 
Boynton v. Longley, 6 P. 437, 19 Nev. 
69, 3 Am.S.R. 781: See St. Martin v. 
Skamania Boom Co.,' 140 P: 355; 79 
Wash. 393 (according to that circum- 
stance evidentiary importance on the 
question whether the use was ad- 
verse). 


65. Irrigated Valleys Land Co. v. 
Altman, -207 2) 4010557. ‘Cal. App) 418; 
McKechnie v. McKeyes, 10 U.C.Q.B. 
(Ont.) 874, See (St. Martin vi. Ska- 
mania Boom Co., 140 P. 355, 79 Wash. 


398 (recognizing rule). 


ed. Davis v. Gale, 32 Cal. 26, 91 Am. 
D. 554, ; 


[b] Withdrawal of joint adverse 
user does not affect the continuity of 
enjoyment of others who continne to 
exercise the use. Arbuckle v. Ward, 
29 SV.) 4385 


66. Scott v. Jardine Gold Min. & 
Mill. Co., 257 P. 406, 79 Mont. 485. 


[a] Intent to abandon is not a nec- 
essary element to an abandonment 
operating thus if the facts are suffi- 
cient, nor is an intent to return suffi- 
cient to prevent such an abandon- 
ment. Scott v. Jardine Gold Min. & 
Mill. Co., 257 P. 406, 79 Mont. A85. 


67. Arbuckle v. Ward, 29 Vt. 43. 


68. Clement v. Rutland Country 
Club, 108 A. 848, 94 Vt. 63; Hall v. 
Swift, Arn. 157, 4 Bing.N.Cas. 381, 6 
Scott 167, 33 E.C.L. 763, 132 Reprint 
834. See Spencer v. Jennings, 115 A. 
270, 95 Vt. 364 (to same effect). 


69. Sedeco v. Sarrenas, 41 Philip- 
pine 80. 
70. See cases supra notes 68, 69. 
71. Anaheim Union Water Co. v. 


Ashcroft, 94 P. 613, 153 Cal. 152. 


72. Damage or injury as element 
of prescription generally see infra § 
403. 

73. 
48. 


74. Kimberly-Clark Co. v. Patten 
Paper Co., 140 N.W. 1066, 153 Wis. 69. 


75. U.S.—Morris v. Bean, 146 #. 
423 [att 159 E. '6514 86 (CCA, Oo Lo (att 
81) SiCt. 703) 2:21 Urs. 4859655" ima: 
821)]; Union Mill, ‘ete., Co. v. Dang- 


See infra § 403 text and note 


berg, 181 F.'%35 Union Will) ete... Co, 
v. Dangberg, 24,.F.Cas.No. 14,370, 2 
Sawy. 450; Union Mill, ete., Co. v. 


Ferris, 24 E.Cas.No. 14,3871, 2 Sawy. 
176. 


Ala.—Stewart vy. White, 30 So. 526, 
128 Ala, 202, 55 L.R.A. 211. 


Cal.—City of San Diego v. Cuya- 
maca Water Co., 287 P. 475, 209 Cal. 
105; Turner v. Hast Side Canal & 
Irrigation. Co., 147 P. 579, 169 Cal. 652; 
Davis. .v. Martin, 108 P. S066, 157 Cal. 
657; Jensen _y. Hunter, 41 °P. 14, 108 
Cal, xvii; Faulkner v. Bondoni, 37 
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and hostile and adverse in character to the inter- | ests of others therein’® so as to exclude them from 


PF 88s, LO4e Cale a407)) Ballawarikceht, 
SOG CSOs 9 Oma: 606; Alta Land, 
etc., Co. v. Hancock, 24 P, 645, 85 Cal. 
619, 20 Am.S.R. 217; Paige v. Rocky 
Ford Canal, etc., Co., eS MPLS eee 
1102, 83 Cal. 84; Crum v. Mt. Shasta 
Power Corp, 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den 12 P.(2d) 134 
(folk 12 ems (2d ee tse 124. CalzApp: 
779)]; Witherill v. Brehm, 240 P. 
529, 74 Cal.App. 286; Evans Ditch Co. 
v. Lakeside Ditch Co., 108 P. 1027, 13 
Cal.App. 119. See Pyramid Land, etc., 
Goniv. “Scott, 9197 P.-398, 51. CalsAipp, 
634 (recognizing rule). 

Idaho.—Last Chance Ditch Co. v. 
Sawyer, 204 P. 654, 35 Idaho 61; Bros- 
sard v. Morgan, 61 P. 1031, 7 Idaho 
215. 

Ind.— Mitchell v. Parks, 26 Ind. 354. 

Iowa.—Wenig v. Cedar Rapids, 173 
N.W. 927, 187 Iowa 40. 


Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


Mich.—Preston v. Clark, 214 N.W. 
226, 238 Mich. 632, 53 A.L.R. 194. 


Mont.—Custer Consol. Mines. Co. v. 
City of Helena, 156 P. 1090, 52 Mont. 
35; Smith v. Duff, 102 P. 981, 39 Mont. 
374, 133 Am.S.R. 582; Bullerdick v. 
Hermsmeyer, 81 P. 334, 32 Mont. 541; 
Talbott v. Butte City Water Co., 73 
ee ttle 29> Wont: 116 


Nev.—Authers vy. Bryant, 38 P. 439, 
22 Nev. 242. 


N.H.—Taylor v. Gerrish, 59 N.H. 
569. 

N.Y.—Hall v. Augsbury, 46 N.Y. 
622: Stebbins v. Frisbie, etc., Knit- 
ting Co., 194 N.Y.S. 559, 201 App.Div. 
477; Commonwealth Water Co. v. 
Brunner, 161 N.Y.S. 794, 175 App.Div. 
153; Dexter v. Jefferson Paper Co., 
50 N.Y.S:. 557,.22' Misc. 389. 


Or.—North Powder Miiling, etc., Co. 
v. Pacific Fruit Express Co., 198 P. 
893, 101 Or. 18; Little Walla Irr. Un- 
ion v. Finis Irr. @o., 124 P666,- 125 PB. 
270, 62 Or. 348; Cantrall vy. Sterling 
Mining Cor, 122 PP.) 42) 561 Or, 15165 
Oregon Constr. Co. v. Allen Ditch Co., 
69 P. 455, 41 Or. 209, 93 Am.S.R. 701; 
Wimer v. Simmons, 39 P. 6, 27 Or. 1, 
50 Am.S.R. 685; Huston v. Bybee, 20 
P. 51,17 Or.. 140, 2 L.R.A. 568. 


Philippine.—Sedeco v. Sarenas, 41 
Philippine 80. 

Utah.—Spring Creek Irr. Co. v. Zol- 
linger, 197 P. 737, 58 Utah_90; .Center 
Creek Water, ete, Co. v. Lindsay, 60 
P. 559, 21 Utah 192; Smith v. North 
Canyon Water Co., 52 P. 283, 16 Utah 
194. 

Vt.—Fraser v. Nerney, 95 A. 501, 
89 Vt. 257; Arbuckle v. Ward, 29 Vt. 
43. 


Wash.—In re Water Rights in Ah- 
tanum Creek, Yakima County, 245 P. 
758, 1389 Wash. 84; In re Water 
Rights in Alpowa Creek in Garfield 
and Asotin Counties, 224 P. 29, 129 
Wash. 9; St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 393. 


Bng.—Eaton v. Swansea Water Co., 
17, Q.B. 267, 79 B:C.L. 267, 117 Reprint 
1282; Mason v. Shrewsbury, etc., R. 
Co., L.R. 6 Q.B. 578; Gaved v. Mar- 
tyn, 19 C.B.N.S. 732, 115 E.C.L. 732, 
144 Reprint 974. 


Ont.—Watson v. Jackson, 31 Ont.L. 
841, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


See S. O. & C. Co. v. Ansonia Wa- 
ter Co., 78 A. 4382, 83 Conn. 611 (rec- 
ognizing rule). 

“The right by adverse user or pre- 

scription . . . bears a sort of kin- 
ship, by refined descent, to the ‘pos- 
session by bow and spear’ of an earli- 


— 


er time; it is based upon a positive 
assertion of right in and by the wa- 
ter user in derogation of the rights 
of every one else.” Smith v. Duff, 
102 P. 981, 982, 39 Mont. 374, 133 Am. 
SUR. 582. 

“To gain a prescriptive right, the 
enjoyment of the right must be that 
of a proprietor.” Rhoades v. Barnes, 
102 P. 884, 885, 54 Wash. 145. 

[a] Recognition of prior rights of 
others negatives the existence of a 
basis for prescription against such 
others. Rose v. Mesmer, 75 P. 905, 
142, Cal. 322; Ledu v. Jim Yet Wa, 
Ue aiols Ol \Calsto46s luast «Chance 
Ditch Co. v. Sawyer, 204 P. 654, 35 
Idaho 61; Kountz v. Carpenter, (Tex. 
Civ.App.) 206 S.W. 109; Rhoades v. 
Barnes, 102 P. 884, 54 Wash. 145. 


76. U.S.—Holbrook Irr. Dist. v. Ar- 
kansas Valley Sugar Beet & Irrigated 
Land Co., 42 F.(2d) 541; Morris v. 
Bean, 146 F. 423 [aff 159 F. 651, 86 
C.CLA. 519) (att 30S. Ct.07. 09, ) 22d Ss 
485, 55 L.Ed. 821)]; Stillman y. White 
Rock Mfg. Co., 23 F.Cas.No. 13,446, 3 
Woodb.&M. 538. 


Ariz.cEgan v. Estrada, Gh P..721, 
6 Ariz. 248. 


Cal.—City of San Diego v. Cuyama- 
Cay Wiater (Co; .2874 Pe 9475, 209 (Cal: 
105; Turner vy. East Side Canal & Ir- 
rigation Co., 147 P. 579, 169 Cal. 652; 
Rose v. Mesmer, 75 P. 905, 142 Cal. 
322; Churchill v. Louie, (it 12 1052, 
135 Cal. 608; Bathgate v. Irvine, 58 
Pi Aso b26eCaly Lb MAME SiRereLD So 
Jensen v. Hunter, 41 P. 14, 108 Cal. 
xvii; Faulkner v. Bondoni, 37 P. 883, 
104 Cal. 140; Ball v. Kehl, 30 P. 780, 
95 Cal. 606; Alta Land, etce., Co. v. 
Hancock, 24 P.. 645, .85 Cal. 219, 20 
Am.S.R. 217; Paige v. Rocky Ford 
Canal eete., 1Co., 2 Pr llO2 20cm oy 
83 Cal. 84; Heintzen v. Binninger, 21 
BE. 731,098 Cal'5:) ‘OnetoLve Restano, 
20 P. 7438, 78 Cal. 374; Matthews v. 
Ferrea, 45 Cal. 51; Crum vy. Mt. Shas- 
ta Power Corporation, 4 P.(2d) 564, 
117 Cal.App. 586 [motion den 12 P. 
(2d) 134 (foll 12 P.(2d) 137, 124 Cal. 
App. 779)]; De Weber v. Cassiday, 
151 P. 19, 27 Cal.App. 703. See Pyra- 
mid Land) ete,):Col iv. Scott) 197) P- 
398, 51 Cal.App. 634 (recognizing 
rule). 


Colo.—Church v. Stillwell, 
395, 12.Colo.App. 43. 


Conn.—Manning v. Smith, 
289. But see Ingraham y. Hutchin- 
son, 2 Conn. 584 (holding that there 
need be no adverse possession in the 
sense that an action at law would 
have been maintainable for the use 
exercised, and that the exclusive en- 
joyment of more than one’s natural 
rights for’the prescriptive period is 
sunicient): 


54 P. 


6 Conn. 


Idaho.—Koon v. Empey, 231 P. 
1097, 40 Idaho 6; Wood River Power 
Co. v. Arkoosh, 215 P. 975, 87 Idaho 


348; Hall v. Blackman, 68 P. 19, 8 
Idaho 272; Brossard v. Morgan, 61 
P..1031, 7 Idaho 215. 


mire cee Vabatksaeaoselnds 

Me.—Rollins v. Blackden, 92 A. 
521, 112 Me. 459, Ann.Cas.1917A 875; 
Oakland Woolen Co. v. Union Gas, 
etc., Co., 63 A. 915, 101 Me. 198. 


Mass.—Pratt v. Lamson, 2 Allen 
275. See Bolivar Mfg. Co. v. Nepon- 
set, 16 Pick. 241 (recognizing rule). 


Mich.—Preston v. Clark, 214 N.Ww. 
226, 238 Mich. 632, 53 A.L.R. 194; 
Rickels v. Log- -Owners Booming Co., 
102 N.W. 652, 139 Mich. 111. 


Minn.—Schulenberg v. Zimmerman, 
90 N.W. 156, 86 Minn. 70. 


Mont.—Custer Consol. Mines Co. vy. 
Helena, 156 P. 1090, 52 Mont. 35; 
Smith v. Duff, 102 P. 981, 39 Mont, 
374, 133 Am.S.R. 582; Bullerdick vy. 
Hermsmeyer, 81 P. 334, 32 Mont. 541; 
Talbott v. Butte City Water Co., 73 
P. 1111, 29 Mont. 17; Smith v. Hope 
Min. Go.,, 45: -P. 1632), 13: tome aeasoe 
Crawford v. Minnesota, ete., Imp. Co., 
38) Bs 713,15 |) Mont. 1153. 

Neb.—Kilpatrick Bros. Coes v. 
Frenchman Valley Irr. Dist., 162 N.W. 
422, 101 Neb. 155; Meng v. ‘Coffey, 93 
N.W. 713, 67 Neb. 500, 108 Am.S.R. 
697, 60 L.R.A. 910. 

Nev.—Authers v. Bryant, 38 P. 439, 
22 Nev. 242; Boynton v. Longley, 6 P. 
437, 19 Nev. 69, 3 Am.S.R. 781; Dick 
v. Bird,. 14 Nev... 161 [foll Dick 
Caldwell, 14 Nev. 167]. 


eee v. “Gerrish, 59 Noy 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400; Carlisle v. Cooper, 
21 'N.J.Eq. 576 [aft 19 N.J.Eq. 257]. 

N.Y.—Burt Olney Canning Co. v. 
State, 130° N.E. 574, -2380' NiYoussoun 
Hall vy. Augsbury, 46 N.Y. 622; Noble 
v. Echo Lake Tavern, 254 N.Y.S. 662, 


142 Misc. 427; Kavanaugh v. Cohoes 
Iiieht, eter, Co., 187 INVYsS! 9206) ies 
Misc. 590; "Dexter v. Jefferson Paper 


Co., 50 N.Y.S. 557, 22 Misc. 389. 


Ni@saGeen v. Durham, 37 S.E. 474, 
127 N.C. 349. 


Or.—Ison y. Sturgill, 109 P. 579, 
110 P. 535, 57 Or. 109; Watts v. Spen- 
Cor 9491395 bhrOr 262: Harrington 
v. Demaris, 17 P. 603, 82 BP. 14, 46 Or. 
111, 1 L.R.A.N.S. 756; Oregon Constr. 
Co.'v. Allen Ditch .Co:, 69) B: 455,540 
Or. 209, 93 Am.S.R. 701; Wimer v. 
Simmons, 39 P. 6, 27 Or. 1, 50 Am.S.R. 
685; Curtis v. La Grande Hydraulic 
Water Co., 25 P. 378, 23 P. 808, 20: Or, 
34, 10 L.R.A. 484. 


Pa.—kKearney v. Westchester, 49 A. 
227, 199 Pa. 392; Hughesville Water 
Co. v. Person, 38 A. 584, 182 Pa. 450; 
Hoy v. Sterrett, 2 Watts 327, 27 Am. 
D. 3813; Consolidated Water Supply 
Co. v. State Hospital for Criminal In- 
sane, 66 Pa.Super. 610; Knights of 
Pythias Benev. Assoc. v. Leadbeter, 
2 Pa.Super. 461. See Horn v. Miller, 
aoa 994, 142 Pa. 557 (recognizing 
rule 


Philippine.—Sedeco yv. Sarenas, 41 
Philippine 80. 


S.C.—Crosland v. Rogers, 
SUS. S2nSC. 18.0% 


Tex.—Kountz v. Carpenter, (Civ. 
App.) 206 S.W. 109; Briggs v. Avary, 
106 S.W. 904, 47 Tex.Civ. App. 488. 


Utah.—Ephraim Willow Creek 
Irr. Co. v. Olson, 258 P. 216, 70 Utah 
953. Spring Creek Irr. Co. v. Zollin- 
ser, 197, B.73%, 58 Utah 902" Center 
Creek Water, etc., WO ive Lindsay, 60 
P. 559, 21. Utah 192; Smith vy. North 
Canyon Water Co., 52 P. 283, 16 Utah 

Vt.—Fraser v. Nerney, 95 A. 501, 
89 Viti 2s Ma soniive) Lorton ivedanar 
291, 67 Vt. 266, 48 Am.S.R. 817. 


Va.—Kirk v. Hoge, 97 S.E. 116, 123 
Va. 519; Coalter v. Hunter, 4 Rand. 
(25 Va.) 58, 15 Am.D. 726; Stokes & 
Smith vy. Upper Appomatox Co. phe 
Leigh (30 Va.) 318. 


Wash.—Madison v. McNeal, 19 P. 
(2a) 97; Smith v. Nechanicky, 217 Py 
880, 123 Wash. 8; City of Raymond v. 
Willapa Power Co., G22 Ps nl 2.6; als 
Wash. 278 [rev on other grounds 167 
P. 914, 98 Wash. 317]; St. Martin v. 
Skamania Boom Co. 9140) iP 3555 0 
Wash. 393; Barnes v. Belsaas, 131 P. 
817, 73 Wash. 205; Miller v. ‘Wheeler, 


10 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a use of their rights.7* 


es of the particular case.7§ 


oP. 641, 542 Wash. 429, 23) RUA. 
N.S. 1065: Rhoades v. Barnes, 102 P. 
4, 54 Wash. 145. 
Wis.—Vliet v. Sherwood, 35 Wis. 
229. 


[a] Claim inconsistent with use 
by others is necessarily hostile to the 
claim of any other person or land. 
Kountz v. Carpenter, (Tex.Civ.App.) 
206 S.W. 109. 


[b] Diversion (1) “is an act which 
in its nature must be considered as 
adverse. It is ‘of itself notice that it 
is adverse and in opposition to the 
rights of other riparian owners’ since 
it is an act in excess ‘of any uses 
which a _ riparian proprietor may 
rightfully make of a stream.’ Farn- 
ham on Watercourses § 540.” S. O., 
ete., Co. v. Ansonia Water Co., 78 A. 
432, 436, 83 Conn. 611. See Kennedy 
v. Niles Water Supply Co., 139 N.W. 
241, 173 Mich. 474, 43 L.R.A.N.S. 836 
(to same effect). (2) But, of course, 
the rule is otherwise where the rights 
to be affected by diversion are those 
not of riparian proprietorship but in- 
cident to a prior appropriation, in 
which event the diversion cannot be 
considered adverse unless it invades 
the right of a prior appropriator in 
Such manner as to make it clear that 
the conduct of the user is hostile to, 
and in conflict with, the rights of the 
appropriator. Ison v. Sturgill, 109 P. 
579,110) Px o35,.50, One L09- 10 (3) eGen= 
erally see supra §§ 162-174. 


{c] That claimant has used water 
“as his own preperty” (1) is not in 
all cases sufficient to establish the 
adverse character of the use (Oneto 
v. Restano, 20 P:°7438,-78 Cal: 374), 
(2) for instance, where a person in 
adverse possession of land also uses 
water for the benefit of such land, as 
against the owner of the land, he nev- 
er acquires any prescriptive right to 
the user of the water, at least where 
his adverse possession of the land 
never ripens into title (Alta Land, 
ete., Co. v. Hancock, 24 P. 645, 85 Cal. 
219, 20 Am.S.R. 217). 


77. U.S.—Morris v. Bean, 146 F. 
423 [aff 159 F. 651, 86 C.C.A. 519 (aff 
of S.Ct 108, cel UiS. 485,55" ba. 
821)]. 

Ala.—Stewart v. White, 30 So. 526, 
128 Ala. 202, 55 L.R.A. 211. 


Cal.—Churchill v. Louie, 67 P. 1052, 


~ 


135 Cal. 608; Alta Land, etc.,, Co. v. 
Hiancock, 24 P. 645, 85 Cal. 219, 20 
Amesske 2La "Crum vs Mth Shasta 
Power Corps, 4 PB. (2d)" 564,31? Cal. 


App. 586 [motion den 12 P.(2d) 1384 
CLOW 12°) PlC2a) S137," 7124 Cal App. 
ARS Fe 

Idaho.—Koon v. Empey, 231 P. 1097, 
40 Idaho 6; Wood River Power Co. v. 
Arkoosh, 215 P. 975, 37 Idaho 348. 


Mass.—Pratt v. Lamson, 2 Allen 


215. 

Mich.—Rickels Vv. Log-Owners 
Booming Co., 102 N.W. 652, 189 Mich. 
ae 


Mont.—Custer Consol. Mines Co. v. 
Helena, 156 P. 1090, 52 Mont. 35; Bul- 
lerdick v. Hermsmeyer, 81 P. 334, 32 
Mont. 541; Talbott v. Butte City Wa- 
tern Coin ba hla 29M OME. AN. 

N.H.—Taylor v. Gerrish, 59 N.H. 
569. 

N.Y.—Hall v. Augsbury, 46 N.Y. 
622; Lyon vy. Binghamton Water 
Com’rs, 240 N.Y.S. 647, 228 App.Div. 
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Whether the enjoyment 
is adverse depends on the facts and cireumstane- 
While, even in ju- 
risdictions following the prior appropriator doc- 
trine,*® no prior appropriation within its operation is 
necessary in order that there may be a prescriptive 


WATERS 


585. 

Or.—Cantrall v. Sterling Min. Co., 
122 P. 42, 61 Or. 516; Isan v. Sturgill, 
TOS VE Ono Lori wei, DiimlOrs ALO os 
Wimer v. Simmons, 39 P: 6, 27° Or. 1, 
50 Am.S.R. 685; Faull v. Cooke, 26 P. 
662, 19 Or. 455, 20 Am.S.R. 836. 


Philippine.—Sedeco vy. Sarenas, 41 
Philippine 80. 


Utah.—Center Creek Water, etc., 
Ce Vee dsindsay,)60 (P. 5595521) Utah 


Wash.—Smith v. Nechanicky, 
P. 880, 123 Wash. 8. 


[a] Meaning’ of term “exclusive” 
in this connection is not that no one 
else may use the water or the water- 
course except the claimant of the 
easement, but means only that the 
latter’s right to use it does not de- 
pend on the like right in others, the 
rule having its foundation in the prin- 
ciple that the owner of the servient 
estate may use his property in any 
manner and for any purpose consist- 
ent with the enjoyment of the ease- 
ment by claimant. Hays v. De Atley, 
212 P. 296, 65 Mont. 558. 


[b] Exclusive enjoyment of whole 
watercourse or of all the waters flow- 
ing therein (1) is not ordinarily nec- 
essary, however, it being sufficient 
that pro tanto to the particular ex- 
tent of the right actually enjoyed 
there is a claim and exercise as of 
exclusive right, and several may thus 
have relative rights in or to the same 
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watercourse (Abbott v. Pond, 76 P. 
60, 142 Cal. 396; Smith v. Hampshire, 
87 P. 224, 4 Cal.App. 8; Hays v. De 


Atley, 212'P. 296, 65 Mont. 558; Fra- 
ser vo Nerhey,.95"'A, “500;) S9UN TAZ5TS 
Arbuckle v. Ward, 29 Vt. 43); (2) 
but, on the other hand, where the 
user was initiated by consent, subject 
to a reservation of a right to the li- 
censor to use so much as he wished 
or needed for certain purposes, the 
exclusive user which will raise a pre- 
Scription must be one which will shut 
such licensor altogether out of the 
use of the water, which will other- 
wise be regarded as being made pur- 
suant to the reservation (Huston v. 
roan 20 P.51,-17 (Or: 140,) 12) Te RVAS 


[c] Leakage of dams or diverting 
works so that a small quantity of the 
water diverted from a river into ca- 
nals always escapes and thus returns 
to the stream does not deprive the 
parties taking the water of the right 
to the quantity actually kept out of 
the stream. HE. Clemens Horst Co. v. 
Tarr Mining Co., 163 P. 492, 174 Cal. 
430. 


78. Evans Ditch Co. v. Lakeside 
Ditch Co., 108 P. 1027, 13 Cal.App. 
119; Mitchell v. Parks, 26 Ind. 354. 


[a] Repairing at one’s own ex- 
pense the facilities whereby the en- 
joyment of the water is made possi- 
ble is not ordinarily in the nature of 
a payment of rent for use involv- 
ing an admission of title in another, 
but on the contrary is rather in the 
nature of an assertion of a right to 
maintain the facilities and make the 
user to which they contribute. Wat- 
kins v. Peck, 13 N.H. 360, 40 Am.D. 
156. 


79. 


80. 
79. 


See infra §§ 409-461. 
See supra § 395 text and note 
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right,*° such an attempted appropriation does aid a 
prescription by giving to other claimants notice that 
the user is adverse and under claim of right.5+ 

Use by consent or agreement. 
itations hereinafter set out,’? a prescriptive right 
cannot be based on use of the water by permission** 


Subject to the lm- 


81. Alta Land, etc., Co. v. Han- 
cock, 24 P. 645, 85 Cal. 219, 20 Am.S. 
Ried. 


82. See infra text and notes 91-4. 


83. Ala.—Stewart v. White, 30 So. 
526, 128 Ala. 202, 55 L.R.A. 211. 


Cal.—Half Moon Bay Land Co. v. 
Cowell, 160 P. 675, 173 Cal. 543; Da- 
vis v. Martin, 108 P. 866, 157 Cal. 657; 
Jensen v. Hunter, 41 P. 14, 108 Cal. 


xvii; Shenandoah Min., etc., Co. v. 
Morgan, 39 P. 802, 106 Cal. 409; Ball 
v. Kehl, 30 P. 780, 95 Cal. 606; Oneto 


v. Restano, 26 P. 788, 89 Cal. 63; Paige 
v. Rocky Ford Canal, etc., Co., 23 P. 
875, 21 P. 1102, 83 Cal. 84; Hunceker 
v. Lutz, 224 P. 1001, 65 Cal.App. 649. 
See Hall v. Webb, 226 P. 403, 66 Cal. 
App. 416 (dictum to same effect). 


Idaho.—Farmers’ Co-op. Irr. Co. v. 
Alsager, 277 P. 430, 47 Idaho 555; 
Frost v. Penfold, 258 P. 534, 44 Idaho 
651; Hall v. Blackman, 68 BP: 19,78 
Idaho 272. 


Ind.—Mitchell v. Parks, 26 Ind. 354. 

Ilowa.—Wenig v. City of Cedar Rap- 
ids, 173 N.W. 927, 187 Iowa 40. 

Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


Neb.—Kilpatrick Bros. Co. Vv. 
Frenchman Valley Irr. Dist., 162 N. 
W. 422, 101 Neb. 155. 


Nev.—Boynton vy. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 
HSN eel NES v. Gerrish, 59 N.H. 


N.Y.—Lyon vy. Binghamton Water 
Com’rs, 240 N.Y.S. 647, 228 App.Div. 
585; Noble v. Echo Lake Tavern, 254 
N.Y.S. 662, 142 Mise. 427; George v. 
New York, 86 N.Y.S. 610, 42 Mise. 270. 


See Hall v. Augsbury, 46 N.Y. 622 
(recognizing rule). 
Or.—North Powder Milling, ete., 


Co. v. Pacific Fruit Express Co., 198 


P8930 L0teOr 18s) Smith wv.) Smith, 
135 P. 876, 67 Or. 606; Watts v. Spen- 
eer, 194 BP. 3395, dL Or: 262° :iWaimer ve 


Simmons, 39 P. 6, 27 Or. 1, 50 Am.S.R. 
685; Coventon v. Seufert, 32 P. 508, 
23 Or. 548; Curtis v. La Grande Hy- 
draulic Water Co., 25 P. 378, 23 P. 
808, 20 Or. 34,10 L.R.A. 484; Huston 
Vv. Bybee; 20 BP? 51,017 Or) 140, 20k. 
A. 568. See Ison v. Sturgill, 109 P. 
579, 110 PB. 5356, 57 Or.) 109 ‘(Gwecorniz- 
ing rule). 

Pa.—Hughesville Water Co. v. Per- 
son, 38 A. 584, 182 Pa. 450; Knights of 
Pythias Benev. Assoc. y. Leadbeter, 
2 Pa.Super. 461. 

Tex.—Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. 

Utah.—Clark v. North Cottonwood 
Err ete. Cosi 11 Pied) 3005 


Vt.—Perrin v. Garfield, 37 Vt. 304. 


Va.—Coalter v. Hunter, 4 Rand. (25 
Va.) 58, 15 Am.D. 726. 


Wash.—Weidensteiner v. Mally, 104 
Po 43... bb!) Wash. 9: |) Rhoades. y. 
Barnes, 102 P. 884, 54 Wash. 145; 
Miller vy. Wheeler, 103 P. 641, 54 
Wash. 429, 23 L.R.A.N.S. 1065. 


Eng.—Chamber Colliery Co. vy. 
Hopwood, 32 Ch.D. 549; Gaved vy. 
Martyn; 19): C:BNiS. 732, 20/5) EVGSL. 
732, 144 Reprint 974. See Finch v. 


Resbridger, 2 Vern.Ch. 390, 23 Re- 
print 850 (recognizing rule), But see 
French Hoek y. Hugo, 10 App.Cas. 


336 (where a prescriptive right to 
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or sufferance,** and where the user or enjoyment has 
been with the consent of those adversely interested*® 
or under a contract,’® or where claimant has, dur- 
ing the period of user, applied to buy or lease rights 
in or to the water,’* or has accepted a grant of 
them,** or a license for their use,’ 
commonly insufficient as the basis of a prescriptive 
right, as it likewise has been held to be where, by 
the positive law of the jurisdiction, the person en- 
titled to water is, at certain times or under certain 
contingencies, forbidden under penalty from refus- 
ing his consent to its enjoyment or use by others.° 
Although the use is by permission in the first in- 
stance, however, if thereafter it is exercised under 
a claim of right for the period of prescription, its 
original character does not prevent the acquisition 
of a prescriptive right thereto,®! even though the 
permission given was unlimited in point of time and 
was never withdrawn;°? but in such ease, of a user 


continue an enjoyment founded on 
an irrevocable license was recognized 
and enforced). 


Ont.—McKechnie v. McKeyes, 10 U. 
C.@B. 37. 

See Barrios v. Pleasant Valley & 
bake; iCanal> Cosy 17 iPa¢2d), 80151 92 
Colo. 563 (to same effect). 


[a] Where use of predecessor in 
title has been under license and the 
successor in title continues to use the 
water in the same manner, without 
any variation and without any cir- 
cumstances to inform the licensor or 
his successors that he claims a right 
on any different basis or to any dif- 
ferent extent than that hitherto ex- 
isting, ordinarily no such adverse 
user as will support a prescriptive 
claim is made out. Gaved v. Mar- 
tyne o) GB eNeSe lola bboy D.C bieion, 
144 Reprint 974. 


Effect on consummated right of re- 


quest for permission see § 408 text 
and note 75. 


84 Crawford v. Minnesota, etc., 
inp Co: oo P1113, 16 Mont: hh53; 
Commonwealth Water Co. v. Brunner, 
161 N.Y.S. 794, 175 App.Div. 153; Wi- 
mer’ v., Simmons, 39 °P. 6,-27 Or. J, 
50 Am.S.R. 685. See Scott v. Jardine 
Gold Min., etc., Co., 257 PB. 406, 79 
Mont. 485; Beeston v. Weate, 5 E.&B. 
986, 85 E.C.L. 986, 119 Reprint 748 
(both recognizing rule). 


85. Stillman y. White Rock Mfg. 
Co., 23 F.Cas.No. 13,446, 3 Woodb.&M. 
538; Jensen v. Hunter, 41 P. 14, 108 
Cal. xvii; Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. 


86. Martin v. Louisiana Public 
Utilities Co., 127 So. 470, 13 La.App. 
118i; (Smith ve ;Hope. ‘Min. Co., 45. P: 
632, 18 Mont. 432; Cantrall v. Sterling 
Min. Co., ‘122 P. 42, 61: Or, 516; Met- 
ealfe v. Faucher, (Tex.Civ.App.) 99 
S.W. 1038. See Hall v. Webb, 226 P. 
403, 66 Cal.App. 416 (dictum to same 
effect). 

[a] User under lease or under the 
color of a lease, both lessor and 
lessee believing the use to be provided 
for thereby, or as an incident to the 
amicable relationship of landlord and 
tenant, gives the latter no right, aft- 
er the expiration of the tenancy, to 
continue the use of the water for the 
benefit of an adjoining property held 
by him during and after such tenan- 
ey. Chamber Colliery Co. v. Hop- 
wood, 32 Ch.D. 549. 


87. Stillman v. White Rock Mfg. 
Co., 23 F.Cas.No. 13,446, 3 Woodb.&M. 


59 his conduct is 
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the lieensee to 


licensor.?? 


Jensen v. Hunter, 41 P. 14, 108 
Cal. xvii; Ledu v. Jim Yet Wa, 7 P. 
731, 67 Cal. 346; Last Chance Ditch 
Co. v. Sawyer, 204 P. 654, 35 Idaho 
61; St. Martin v. Skamania Boom Co., 
140 P. 355, 79 Wash. 393. See Wat- 
kins v. Peck, 13 N.H. 360, 40 Am.D. 
156 (dictum to same effect). 


88. Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875; Mad- 
ison v. McNeal, (Wash.) 19 P.(2d) 97. 


89. Rhoades vy. Barnes, 102 P. 884, 
54 Wash, 145, 


90. See cases infra this note. 


But see Mason v. Shrewsbury, etc., 
R. Co., L.R. 6 Q.B. 578 (dictum to the 
effect that ‘obedience compelled by 
the legislature’ is not ‘consent or 
agreement’). 


[a] hus (1) where, by statute, it 
is made a misdemeanor for one who 
has the right to the use of water to 
waste it, and the law requires him 
to permit it to flow on in case his 
necessities for the time do not re- 
quire its use, others on the stream 
may have its use under the provisions 
of that law, which commands the 
consent of the owner, and such others 
can in no event acquire a prescriptive 
right unless their use is made when 
the owner actually needs the water, 
since at all other times he consents, 
by force of the statute, to the use. 
Hall v. Blackman, 68 P. 19, 8 Idaho 
272. (2) Where a water master is, 
by statute, directed to distribute wa- 
ter in a particular manner as between 
claimants, 
have the distribution continued in 
that manner can be sustained, since 
the use by all the parties under the 
properly decreed distribution is per- 
missive, by force of the statute. Big 
Wood Canal Co. v. Chapman, 263 P. 
45, 45 Idaho 380. 


91. Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240,104 Am.S.R. 927. See West 
Side Irr. Co. v. U. S., 246 B...212, 158 
C.C.A. 372 [aff 230 F..284] (recogniz- 
ing rule); Talbot v. Butte City Wa- 
CELE CON Se lL 29 MOmMe.: Lae (tO 
same effect). 


[a] In Louisiana, under Civ. Code 
art 3514, providing that one cannot 
change by his own act the nature and 
origin of his possession, if his pos- 
session is founded on a lease, it has 
been said, he always possesses by the 
same title and cannot prescribe by any 
length of time, and discontinuance 
of rental payments continued for the 
prescriptive period gives no prescrip- 
tive claim to the lessee of a water 
right. Martin v. Louisiana Public 


538; 


no prescriptive right to, 


[§ 400 


initiated by license or consent, it is necessary for 


have repudiated the leense and 


brought knowledge of such repudiation home to the 
After an effective revocation of a license 
to use water, communicated to the licensee, if he ney- 
ertheless continues to exercise the same control over 
the water as before for the time and under the cir- 
cumstances requisite fer prescription, he obtains a 
prescriptive right to such user.®* So, too, although 
certain uses of water are by permission, if the party 
authorized to act under them exceeds the permission 
and exercises a greater control or enjoyment over the 
water than is granted by its terms, under the cir- 
cumstances requisite to prescription, he may gain 
by prescription a right to the excess user beyond 
that consented to which he thus exercises,®® as is 
likewise the case where the prescriptive right is as- 
serted in waters not included within the terms of the 
agreement between the parties.®® 


Where the water 


Uyiles Co., 127 So. 470, 13 La.App. 
ale 

92. Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240,104 Am.S.R. 927. 


93. Cal.—Jensen v. Hunter, 41 P. 
14, 108 Cal. xvii. 


Idaho.—Farmers’ Co-op. Irr. Co. v. 
Alsager, 277 P. 430, 47 Idaho 555. 


Mont.—Smith v. Hope Min. Co., 45 
P. 632, 18 Mont. 432. 


SE Let HR! v. Gerrish, 59 N.H. 


Or.—Huston v. Bybee, 20 P. 51, 17 
Or. 140, 2 L.R.A. 568. 


Wash.—Weidensteiner vy. Mally, 104 
P. 143, 55 Wash. 79. 

“Convincing evidence of the repu- 
diation of the license, and an unequiv- 
ocal assertion of a right hostile to 
the licensor, brought home to him, 
should be required.” Jensen vy. Hun- 
ter 41 Pi 14. PPA LOS Calecsvaile 


[a] Vendor claiming adversely to 
purchaser of water rights must man- 
ifest his adverse user by some act in 
hostility with the title of the latter. 
Center Creek Water, etc., Co. v. Lind- 
say, 60 P. 559, 21 Utah 192. 


94. Eckerson v. Crippen, 18 N.E. 
443, 110 N.Y. 585, 1 L.R.A. 487. 


[a] Employment of same artifi- 
cial facilities to effectuate the use, 
after, as before, the revocation, does 
not affect the rule. Eckerson v. Crip- 
eee N.E. 443, 110 N.Y. 585, 1 L.R. 
A. 487. 


95. Gurnsey v! Antelope Creek, 
ate... Co:,,, 92a se6,. 6 'Cal App scue 
Wheatley v. Chrisman, 24 Pa. 298, 
304, 64 Am.D. 657. 


“When an easement is granted for 
one purpose, and the grantee exercis- 
es the right mentioned in the deed, 
and another right also, he is not less 
secure against all interruptions of 
either than he would have been if no 
express grant, at all had been shown. 
It is as easy to presume another 
grant for watering horses, superadd- 
ed to that for watering meadows, as 
it would have been, in the absence of 
any deed, to presume that there was 
a grant for both together. If one 
man has a right of way over an- 
other’s field, which he has exercised 
without interruption for twenty-one 
years, it will scarcely be contended 
that his right could be destroyed by 
showing that he had a deed for a 
similar right of way over a different 
field.” Wheatley y. Chrisman, supra, 


96. Montecito Valley Water Co. v. 
Santa Barbara, 77 P. 11138, 144 (al, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 400-401] 


is taken after a proposal to license such taking has 
been made, if the taking is under such circumstances 
that the maker of the proposal understands that it is 
in defiance of his rights and not pursuant to the pro- 
posal, the doctrine of taking by license cannot be in- 
terposed after the lapse of time sufficient to vest the 
taker by prescription with a right thereto.?? More- 
over, the mere fact that the use began by permission 
is not in all cases sufficient to defeat prescription ;°® 
whether it does or not depends on the time and the 
kind of permission, and it is only when the use is ex- 
ercised at all times subject to a continuing assent, as 
distinguished from a prior assent to the transfer of a 
right of property in the water, that the permission 
prevents the preseription.®® Thus a claim by virtue 
of a sale or grant invalid because not in writing is 
such a claim as may be used to establish the adverse 
character of the user;! and the same is true of an 
oral gift without provision for revocation,” or of an 
agreement purporting to compromise and settle the 
respective rights of the parties in the water.? Fur- 
ther, where the use and enjoyment is of water or an 
interest in water, to which the person asserting that 
the user was permissive had no title or enforceable 
right, there is no operative permission preventing 
the rise of a prescriptive right.4 


578. 


[a] Permissive taking at other 
place of different water does not af- 
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if it be a permission by gift or upon 
sale, with an acknowledgment of the 
price paid, it is none the less an en- 
joyment of the easement under claim 
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Express verbal assertion of claim unnecessary. 
In order for there to be a claim of right supporting 
the prescription, it is not necessary that it shall have 
taken the form of an express declaration of his right 
by claimant;® it is sufficient if he asserts his claim 
by his conduct,® and acts which would be tortious 
and actionable in the absence of an easement may 
furnish evidence of the adverse character of the 
use.? 


Unity of possession during the period when the 
user occurs and the prescription is claimed to have 
arisen prevents prescription.® 

User by one tenant in common of riparian lands 
or of water rights cannot justly be considered as hos- 
tile to the common rights of the others unless char- 
acterized by much greater manifestations of hostile 
intent or more serious detriment than would be nec- 
essary if the hostile claimant had no part in the com- 
mon right or use;® there must be an actual ouster 
and notice or knowledge of the hostile intention, in 
pursuance of which the exclusive possession has been 
held.*° 


[§ 401] (5) Peaceableness; Acquiescence. The 
use must have been peaceable,+? not contentious!” or 


6. Anaheim Union Water Co. v. 
ASherott, 94. 02.613, —) 153) sale wate 
Gurnsey v. Antelope Creek, etc., Co., 
92 P. 326, 6 Cal.App. 387. See Evans 


fect the sufficiency as a basis for pre- 
scription of an independent adverse 
taking, although the same parties are 
involved in the permissive and in the 
hostile taking. Mally v. Weiden- 
steiner, 153 P. 342, 88 Wash. 398. 

97. Stock v. Hillsdale, 119 N.W. 
435, 155 Mich. 375. 

[a] Payments demanded by taker 
and made by adverse party (1) for 
the water taken negative any claim 
on the part of the latter that the tak- 
ing is pursuant to a license to the 
taker (Stock v. Hillsdale, 119 N.W. 
435, 155 Mich. 375), (2) even though 
he objects to making such payments 
if his objection is not placed by him 
on the ground of license (Stock v. 
Hillsdale, supra). 


98. Irrigated Valleys Land Co. of 
California v. Altman, 207 P. 401, 57 
Cal.App. 413; Arbuckle v. Ward, 29 
vt. 43; Lyons v. Ingle, 164 P. 745, 96 
Woesh. 95 [mod 157 P. 460, 91 Wash. 
sUFEMIE 

99. Wells v. Parker, 66 A. 121, 74 
N.H. 193; Arbuckle v. Ward, 29 Vt. 
48, 56. See Irrigated Valleys Land 
Co. v. Altman, 207 P. 401, 57 Cal.App. 
413 (to same effect). i 

“Those cases in which it is laid 
down that, where the use is by  per- 
mission of the owner of the dominant 
tenement, no right is acquired, re- 
quire to be understood with some 
qualification, and are to be limited to 
the time when the permission is giv- 
en, or else to the kind of permission. 
It is undoubtedly true that if one 
has enjoyed an easement ever so 
long under what is apparently a claim 
of right, if he then ask permission of 
the owner of the land for the contin- 
uation of such easement, this de- 
feats his former prescription, and 
should attach, perhaps, a similar qual- 
ity to his future enjoyment, i. e., that 
it is held by the continued permission 
of the owner of the land. So too in 
regard to the kind of permission by 
which the enjoyment begins, if it is 
for a rent, or temporary, what the civ- 
il law denominates a ‘precarious en- 
joyment,’ no right is acquired. But 


of right and with the acquiescence 
of the owner of the land in the exist- 
ence of the right. And this is pre- 
cisely what is requisite to create a 
prescription. Permission and acqui- 
escence in this sense are synonymous 
and are of the very essence of a 
prescriptive right when continued for 
the term of the statute of limita- 
tions.” Arbuckle v. Ward, supra. 


1. Northern California Power Co., 
Consolidated v. Flood, 199 P. 315, 186 
Cale 730] se Morarty. ve Mocarty ol. 
570, 129 Cal. 46; Oneto v. Restano, 20 
P. 743, 78 Cal. 374: Stepp v. Williams, 
198 P. 661, 52 Cal.App. 237; Roseberry 
v. Clark, 138 P. 923, 23 Cal.Ann. 549; 
Hays v. De Atley, 212 P. 296, 65 Mont. 
558; Coventon v. Seufert, 32 P. 508, 
23 Or. 548. See Wutchumna Water 
Co. v. Ragle, 84 P. 162, 148 Cal. 759 
(to same effect). 

Form and requisites of conveyance 
of water right generally see infra §§ 
478-489. 

2. Wells v. Parker, 66 A. 121, 74 
N.H. 193; Clement v. Rutland Coun- 
try Club, 108 A. 43, 94 Vt. 63: Blaine 
Vey Rai, 18ieAs 189556 Wits 566: 
Neasham v. Yonkin, 179 P. 448, 39 
Cal.App. 464 (to same effect). But 
see Taylor v. Gerrish, 59 N.H. 569 (to 
contrary effect). 


3. Allen v. Roseberg, 
70 Wash. 422. 


4 Ison v. Sturgill, 109 P. 579, 110 
P, 535, d¢ Or. 109° 


5. Anaheim Union Water Co. v. 
ASHGno tty) 94ieP.) 68,0 uL5s4/ Cale lid2is 
Gurnsey v. Antelope Creek, ete., Co., 
92 P..326,.6 Cal.App. 387. See Eph- 
raim Willow Creek Irr. Co. v. Olson, 
258 P. 216, 70 Utah 95 (recognizing 
rule, but holding that, in the absence 
of any verbal claim, it is all the more 
incumbent on claimants to maintain 
open physical conditions in using the 
water from which their intention will 
be manifest). But see Noble v. Echo 
Lake Tavern, 254 N.Y.S. 662, 142 Misc. 
427 (without specific assertion of 
right, user of lake waters will be 
presumed permissive or trespassing). 


126 P. 900, 


Ditch Co. v. Lakeside Ditch Co., 108 
P. 1027, 13 Cal.App. 119, 135 (stating: 
that “this would ordinarily be shown 
by the acts, declarations, and rela- 
Song of the parties to the controver- 
SYz)s 

“Satisfactory proof of a continu- 
ous, open, notorious and uninterrupt- 
ed use of the waters for the 
statutory period, and of such a char- 
acter as to unquestionably indicate 
that the use . .. [is] being exer- 
cised in hostility to the right of any 
person to interfere with its exercise 
Rs ce) [is] sufficient proof . [of 
a claim of] right to use it.”’ Anaheim 
Union Water Co. v. Ashcroft, supra. 


7. Beeston v. Weate, 5 E.&B. 986, 
85 E.C.L. 986, 119 Reprint 748. 


8. De Weber v. Cassiday, 151 P. 
19,427 .Cal-App., 703; . Manning: vs 
Smith, 6 Conn. 289; Wells v. Parker, 
66 A, 121, 74 N.H. 198; Outram:yv. 
Maude, 17 Ch.D. 391. 


Effect on existing prescriptive 
rights of unity of possession see in- 
fra § 408 text and notes 70-74. 

9. Rose v. Mesmer, 75 P. 905, 142 
Cal. 322. 

10. Beers v. Sharpe, 75 P. 717, 44 
Or. 386; Mattis v. Hosmer, 62 P. 17, 
632, 37 Or. 523. 


ll. U.S.—Union Mill, ete, Co. v. 
Dahgberg, 181 EF. 9735. Stillman an 
White Rock Mfg. Co., 23 F.Cas.No. 


13,446, 3 Woodb.&M. 538; ‘Union Mill, 
etc., Co. v. Dangberg, 24 F.Cas.No. 
14,370, 2 Sawy. 450. 

Cal.—Cave v. Crafts, 58 Cal. 135. 

Pa.—Kearney v. Westchester, 49 A. 
227, 199, Pa. 392: 

Utah.—Center Creek Water, etce., 
Co. v. Lindsay, 60 P. 559, 21 Utah 192: 
Smith v. North Canyon Water Co., 52 
P. 283, 16 Utah 194. 

Wash.—In re Water Rights in Ah- 
tanum Creek, Yakima County, 245 Pp. 
758, 189 Wash. 84. 

1@. Cave v. Crafts, 53 Cal. 135; 
Lyon v. Water Com’rs of City of 
Binghamton, 240 N.Y.S. 647, 228 App. 
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foreible.t3 


ment.15 


sity peaceable, and vice versa.** 


It must have been with the acquiescence 
of those whose rights are adversely affected by it;14 
a user which such persons oppose by word or deed 
becomes forcible and thus lacks an essential ele- 
In substance, however, this is precisely the 
same as the requirement that the user shall have been 
uninterrupted,!® and when there has been no legal 
interruption, the possession and user are of neces- 
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Use. 


[§§ 401-402 


The rule, announced in a number of cases in 
stating the requisite elements of the user in order 
to afford a foundation for a prescriptive right, is that 
the user must be open!® and notorious,!® exercised 
or asserted in such a way that those to be affected 
thereby may know of its adverse character,’® and 
such as to carry to the mind of a reasonable person 
the fact that a continuous right to enjoyment is being 


asserted and ought to be resisted,?+ and not clandes- 


[§ 402] (6) Openness; Knowledge or Notice of 


Div. 585; Eaton v. Swansea Water- 
works) Co. 17 @.Bs 267, 79 HCl. 267, 
117 Reprint 1282. See Dalton v. Ren- 
taria, 15 BP. 37, 2 Ariz. 275 (recogniz- 
ing rule). 

13. Union Mill, ete., Co. v. Dang- 
berg, 81 F. 73; Union Mill, etc., Co. 
v. Dangberg, 24 F.Cas.No. 14,370, 2 
Sawy. 450. 

14. U.S.—Anderson y. Bassman, 
TAO" be M4 Union IMI ete. Co7 Vv. 
Dangberg, 81 F. 73; Union Mill, etc., 
Co. v. Dangberg, 24 F.Cas.No. 14,- 
370, 2 Sawy. 450. 

Cal.—City of San Diego v. Cuya- 
maca Water Co., 287 P. 475, 209 Cal. 


105; Faulkner v. Bondoni, 37 P. 883, 
104 Cal. 140. 

Colo.—Clark v. Ashley, 82 P. 588, 
34 Colo. 285. 


Me.—Rollins y. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 

Nev.—Boynton vy. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 

N.H.—Taylor v. Gerrish, 59 N.H. 
569. 

Or.—Curtis v. La Grande Hydraulic 
Water Co., 25 P. 378, 23 P. 808, 20 Or. 
34, 10 L.R.A. 484. 

Pa.—Hoy v. Sterrett, 2 Watts 327, 
PA ISS Soi De Bats 

‘Utah.—Center Creek Water, etc., 
Cou. Utah, 60) PB. 559% 20 Utah 192° 


Vt.—Arbuckle v. Ward, 29 Vt. 43. 


But see George v. New York, 86 N. 
Y.S. 610, 612, 42 Mise. 270 (stating 
that “the phraseology of a number 
of judicial opinions is that the user, 
in order to make out a prescriptive 
right, has to be acquiesced in by the 
servient owner during the prescribed 
period. . . The phraseology is 
misleading, but all that can be meant 
by it is that the servient owner ac- 
quiesced to the extent of not bring- 
ing an action within the limited pe- 
riod’”’). 

[a] Acquiescence caused by mis- 
taken belief as to the superior right 
of claimant to the use of the water 
has been held effective for the pur- 
pose of establishing rights by pre- 


seription. Ebell v. City of Baker, 
299 PB. -3138, 137 Or. 427. 

15. ' Union \ Mill; etc., Co. v. Dange- 
berg, 24 F.Cas.No. 14,370, 2 Sawy. 
450; Lyon v. Binghamton Water 
Com’rs of City of Binghamton, 240 
N+Y.S: 647, 228 App-Div. 585; Faull 


¥v. Cooke, 26 P. 662, 19 Or. 455, 20 Am. 
S.R. 836. 

[a] By civil law, “any enjoyment 
or user was deemed forcible to which 
opposition was offered, either by word 
or deed, by the owner of the servient 


tenement.” Union Mill, etc., Co. v. 
Dangberg, 24 F.Cas.No. 14,370, 2 
Sawy. 450. 


Dispute or remonstrance as to right 
as interruption preventing prescrip- 
tion, see supra § 399 text and notes 
59-63. 

16. 
Santa Barbara, 


Montecito Valley Water Co. y. 
ube 182, Cabalaley 


144 Cal. 


578; Hays v. De Atley, 212 P. 296, 65 
Mont. 558. 


17. Montecito Valley Water Co. v. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578. 


Existence and effect of interrup- 
tions see supra § 399. 

18. U.S.—Union Mill, ete., Co. v. 
Dangberg, 81 F. 73; Union Mill, etc., 
Co. v. Dangberg, 24 F.Cas.No. 14,370, 
2 Sawy. 450. 

Cal.—Griseza v. Terwilliger, 77 P. 
1034, 144 Cal. 456; Bree v. Wheeler, 61 
P7182; 29 Cale 14 55 PA tamuandweucs, 
Co..ve Hancock, 24 P1645, 85, Cal. 219, 
ZO PAIN: Sakvee cludes CO WU he hyena Ce eS Cal, 
Power Corp., 4 P.(2d) 564, 117 Cal. 


App. 586 [motion den 12 P.(2d) 134 
COLLIE Oe eACZid) ee tens eee ee ale Ds 
779)]; Witherill v. Brehm, 240 P. 529, 


74 Cal.App. 286. See Anaheim Union 
Water Co. v. Ashcroft, 94 P. 613, 153 
Cal, 152 (recognizing rule, but hold- 
ing it satisfied by the acts in the 
instant case). 


Mont.—Custer Consol. Mines Co. v. 
Helena,.2156) Ps 1090, 526 Mont..2355 
Bullerdick v. Hermsmeyer, 81 P. 334, 
32 Mont. 541; Talbott v. Butte City 
Water Cofe73 B, 111s 29 viont,, 17. 


Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400. 


N.Y.—Stebbins v.  Frisbie,_ ete., 
Knitting Co., 194 N.Y.S. 559, 201 App. 
Div. 477. 

Or.—Cantrall v. Sterling Min. Co., 
122 P. 42, 61 Or. 516; Salem Flouring 
Mills: Co. v: Word, 70 P.:8325°569 P. 1033, 
42 Or. 82; Wimer v. Simmons, 39 P. 
6,)27%Ore 1) 60: Am-S. R68); Curtis, ve 
La Grande Hydraulic Water Co., 25 
ree 287 Ps, 808) 120 Or234) LO. R.A. 

Pa.—Kearney v. Westchester, 49 A. 
227. 199) Pa, 392. 

R.I.—Olney v. Fenner, 2 R.I. 211, 
57 AmiDe7T1d. 


Utah.—Spring Creek Irr. Co. v. 
Zollinger, 197° P. 737,-58 Utah 90; 
Center Creek Water, ete., Co. v. Lind- 
say, 60 P: 559, 21 Utah 192° Smith v: 
North Canyon Water Co., 52 P. 288, 
16 Utah 194. 


Vt.—Spencer 
Z20,.190. Vite 3 O4: 

Wash.—In re Water Rights in 
Ahtanum Creek, 245 P. 758, 189 Wash. 
84; Smith v. Nechanicky, 211 P. 880, 
123 Wash. 8. 


See S. O. & C. Co. v. Ansonia Water 
Co., 78 A. 482, 838 Conn. 611 (recogniz- 
ing rule). 

19. U.S.—Union Mill, 
Dangberg, 81 F. 73. 

Cal.—Bree v. Wheeler, 61 P. 782, 129 
Cali 14655. Alta, Wand; ete.) Co. v..Han- 
Cock, 2'4)P../645)' 85 | Cal. n21:9, 2:0) Am. 
S.R. 217; Crum v. Mt. Shasta Power 
Corp., 4 P.(2d) 564, 117 Cal.App. 586 
[motion den 12 P.(2d) 134 (foll 12 P. 
(2d) 137, 124 Cal.App. 779) ] 


Mich.—Preston vy. Clark, 214 N.w. 


Vv. Jénnins<) e215 Ae 


SUC. CO: WV, 


226, 238 Mich. 632,53 TA aR yte4e 
Kennedy v. Niles Water Supply Co., 
139 N.W. 241, 173 Mich. 474, 43 L.R.A. 
N.S. 836. 


Mont.—Custer Consol. Mines Co. v. 
Helena,;.. 156) P».,/1090;.. 52. Monty 352 
Bullerdick v. Hermsmeyer, 81 P. 334, 
32 Mont. 541; Talbott v. Butte City 
Water Co., 73 P.1111,'29) Mont. 177 


N.J.—Campbell v. Smith, 8 N.J.Law 
140, 14 Am.R. 400. 


N.Y.—Stebbins v. Frisbie, etc, 
Knitting Co., 194 N.Y.S. 559, 201 App. 
Div. 477. 

Or.—Cantrall v. Sterling Min. Co., 
122 P. 42, 61 Or. 516; Salem Flouring 
Mills Co. .v. Lord, 70 P. 832, 69 P. 1033, 
42 Or. 82; Wimer v. Simmons, 39 P. 
6592.7 Or. 1,50 Aim.SoR. 685. 


Pa.—Kearney v. Westchester, 49 A. 
227, 199 Pa. 392; Consolidated Water 
Supply Co. v. State Hospital for Crim- 
inal Insane, 66 Pa.Super. 610. 


Utah.—Spring Creek Irr. Co. v. 
Zollinger, 19% PR. 131, 585 Utane Or 
Center Creek Water, etc., Co. v. Lind- 
say, 60 P. 559, 21 Utah 192; Smith vo 
North Canyon Water Co., 52 P. 283, 16 
Utah 194. 


Vt.—Spencer vy. Jennings, 115 A. 
270, 95 Vit. 364. 
Wash.—In re Water Rights in 


Ahtanum Creek, 245 P. 758, 139 Wash. 
84; Smith v. Nechanicky, 211 P. 880, 
123 Wash. 8. 


20. Cal.—Scott v. Fruit Growers’ 
Supply Co., 258 P. 1095, 202, Cal. 47; 
Aes v. Finmand, 211 P. 11, 190 Cal. 


Colo.—Clark y. Ashley, 82 P. 588, 
34 Colo. 285. 


Idaho.—Hall v. Blackman, 68 P. 19, 
8 Idaho 272. 


N.J.—Carlisle v. Cooper, 21 N.J.Eq. 
576 [aff 19 N.J.Eq. 257]. 


N.Y.—Kavanaugh v. Cohoes Power 
& Light Corporation, 187 N.Y.S. 216, 
114 Mise. 590. 


Or.—McCoy v. Huntley, 119 P. 481, 
60 Or. 372, Ann.Cas.1914A 320; Ison 
v. Sturgill, 109 PB. 579, 110 P. 535, 57 
Or. 109; Salem Flouring Mills Co. v. 
eee U0 <P. +832," 69.9R." L038) | 425 Ox 


Os. 


Utah.—Ephraim Willow Creek Irr. 
Co. v. Olson, 258 P. 216, 70 Utah 95. 


Wash.—Madison v. McNeal, 19 P. 
(2d) 97; St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 393; 
Weidensteiner v. Mally, 104 P. 143, 
55 Wash. 79. 


See S. O. & C. Co. v. Ansonia Water 
Co., 78 A. 432, 83 Conn. 611 (recogniz- 
ing rule). 

[a] Gradual and imperceptible en- 
croachment on existing rights in or 
to waters affords no basis for pre- 
scription. Morris v. Bean, 146 F. 423 
fait $15.9...) 6545 086C.GLAy 519% Cate et 
S.Ct. 703, 221 U.S. 485, 55 L.Ed. 821)]. 


21. Tinker v. Bessel, 99 N.E. 946, 
218 Mass. 74; Zosel v. Kohrs, 234 P. 
1089, 72 Mont. 564; Boehler v. Boyer, 
234 P. 1086, 72 Mont. 472; Smith v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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2 


tine,?? fraudulent,** or secret.?+4 


the terms ‘open’ > and “notorious” are both employed 
by some of the cases,”° the use of either would seem 
to be sufficient, as they are practically synonymous 
In order to estab- 
lish the right, the use and enjoyment must have been 
with the knowledge of those whose rights are claim- 


when used in this connection.?® 


27 


ed to have been impaired,”’ or with notice to such 
They are not af- 
feeted by acts which do not bring to their knowledge, 
either actually or constructively, the assertion of an 
adverse right,?® nor are they affected with notice of 
an adverse right greater in extent than the conduct 
of the adverse claimant indicates ;°° and no adverse 
user can be initiated until the owners of the right 
are deprived of the benefit of its use in such a sub- 
stantial manner as to notify them that their rights 
No particular act or series of 


persons of an adverse claim.?§ 


are being invaded.*+ 


Duffle. 102, P. 9815-39. Mont. 23747 133 
Am.S.R. 582; Salem Flouring Mills 
Go; Vv. “dora, 40 PB. 832.- 69° P.. 1033.) 42 
Or. 82; Watson v. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont. W.N. 845. 


22. Bree v. Wheeler, 61 P.’ 782, 
129) Cal. 1452 Alta’ Land, ete., Co: :v. 
Hancock, 24 P. 645, 85 Cal. 219, 20 Am. 
S.R. 217; Salem Flouring Mills Co. v. 
Lord, 70 P. 832, 69 P. 1033, 42 Or. 82; 
Hughesville Water Co. v. Person, 38 
A. 584, 182 Pa. 450. See Montecito 
Valley Water Co. v. Santa Barbara, 
77 P. 1113, 144 Cal. 578 (recognizing 
Tule). 

23. Union Mill, etc., Co. v. Dang- 
bere, 81 F. 73; Drach v. Isola, 109 P.: 
748, 48 Colo. 134. 


24. Union Mill, etce., Co. v. Dang- 
berg, 24 F.Cas.No. 14,370, 2 Sawy. 
‘450; Drach v. Isola, 109 P. 748, 48 
Colo. 134. 

25. See cases supra notes 18, 19. 

26. Smith v. Duff. 102 P. 981, 39 


Mont. 374, 133 Am.S.R. 582. 


27. U.S.—Holbrook Irr. Dist. v. 
Arkansas Valley Sugar Beet, etc., Co., 
42. ¥.(2d) 5413 Union Mill, etc,, Co. 
v. Dangberg, 81 F. 73. 


Ala.—Stewart v. White, 30 So. 526, 
MS Ala202. bd LiReAc 204, 


Cal.—Pabst v. Finmand. 21) P. 11, 
190 Cal. 124; Faulkner v. Rondoni, 37 
P. 883, 104 Cal. 140; Last Chance Wa- 
ter Co. v. Heilbron, 26 P. 523, 86 Cal. 
1; Alta Land, ete., Co. v. Hancock, 
24 P) 645; 85. Cal. 219, »20' Am.S:R. 
217. 

Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


Nev.—Authers vy. Bryant, 38 P. 439, 
22 Nev. 242. 


N.H.—Taylor v. Gerrish, 
569. 

Or.—Britt v. Reed, 70 P. 1029, 42 Or. 
76; Huston v. Bybee, DO Dal GF: 
Or. 140; 2: lusRVA, 968. 


Utah.—Ephraim Willow Creek Irr. 
Co; vin Olson, 258 P. 216, 70 Utah'.953 
Center Creek Water, etc., Co. v. Lind- 
say, 60 P. 559, 21 Utah 192; Smith 
v. North Canyon Water Co., 52 P. 283, 
16 Utah 194. 


[a] Knowledge of corporation of- 
ficer (1), is, for this purpose, the 
knowledge of a corporation interested 
in the water. Montecito Valley Wa- 
ter Co. v. Santa Barbara, 77 P. 1113, 
144 Cal. 578. (2) As knowledge of 
corporation generally see Corpora- 
tions §§ 2350-2361. 


28... Cal,—Pabst v. Finmand, 211 P. 
11,-190 Cal. 124; Ball v. Kehl, 30 P. 
780, 95 Cal. 606. 


59 N.H. 


WATERS 


However, while 


Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


Or.—Huston v. Bybee, 20 P. 51, 17 
Or. 140, 2 L.R.A. 568 

Utah.—Ephraim Willow Creek Irr. 
Co. v. Olson, 258 P. 216, 70 Utah 95. 


Wash.—Weidensteiner v. Mally, 104 
P. 143, 55 Wash. 79. 


[a] Notice to, or knowledge of, 
corporate agents or managing officers 
(1) is, for this purpose, equivalent to 
notice to the corporation. Irrigated 
Valleys Land Co. v. Altman, 207 P. 
401, 57 Cal.App. 413. (2) As notice 
to corporation generally see Corpora- 
tions §§ 2350-2361. 

29. Cal.—Churchill v. Louie. 67 P. 
1052. 135 Cal. 608; Skelly v. Cowell, 
173 P. 609, 37 Cal.App. 215. 


Neb.—Enterprise Irr. Dist. v. Tri- 
State Land Co., 138 N.W. 171, 92 Neb. 
121 [error dism 37 S.Ct. 318, 243 U.S. 
157, 61 L.Ed. 644]. 

Or.—Salem Flouring Mills Co. v. 
Lord, 70 P. 832, 69 P. 1033, 42 Or. 82. 


Pa.—Hughesville Water Co. v. Per- 
son, 38 A. 584, 182 Pa. 450; Irving v. 
Media, 10 Pa.Super. 132 [aff 45 A. 482, 
194 Pa. 648]. 


Utah.—Ephraim Willow Creek Irr. 
Co. v.. Olson, 258 P. 216, 70 Utah 95. 


[a] Posting notice (1) of a pro- 
posed use of the water is insufficient 
for the purpose of showing notice to, 
and acquiescence by, others, where 
there is nothing to show that they 
ever saw or had information of such 
notice and the user thereof continues 
to be the same as it has been before, 
with nothing about it to indicate a 
claim. of right (Ball v. Kehl, 30 P. 
780, 95 Cal. 606), (2) or where, even if 
it was seen, the language of the no- 
tice was insufficient to afford any in- 
formation that any rights other than 
those previously enjoyed by permis- 
sion were being asserted (Ball v. 
Kehl, supra); (3) but a notice of ap- 
propriation may serve as sufficient no- 
tice to afford a foundation for pre- 
seription although the waters affect- 
ed are not appropriable and the notice 
cannot thus operate in the manner in- 
tended (Santa Cruz v. Enright, 30 P. 
HOR) Ob. Cal. 105).3.04) 4 As interrup- 
tion see supra § 399 note 59. 


[b] Subsequent appropriation of 
water is no notice of an adverse 
claim. Moore v. Sherman, 159 P. 966, 
52 Mont. 542. 

30. Custer Consol. 
Helena, 156 P. 1090, 52 Mont. 
ing v. Media, 10 Pa.Super. 
45 A. 482, 194 Pa. 648]. 

31. Clark y. Ashley, 82 P. 588, 34 


Mines Co. v. 
35; Irv- 
132 [aff 
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aets is necessary to be done in order that the posses- 
sion may be notorious.*” 
those adversely affected should actually have known 
of the existence of the use or the claim required for 
prescription if the circumstances were such that they 
were put on inquiry and ought to have known.*? 
The requirement of notice 
works or operations of the adverse claimant are mat- 
ter of common notoriety or so conspicuous that they 
would not escape the attention of an ordinarily vigi- 
lant man at all interested,** and any visible act which 
clearly demonstrates an intention to exercise domin- 
ion and control will suffice for this purpose.®® 
enough that by open and visible acts persons adverse- 
ly interested were put on notice and might have 
known with the exercise of reasonable care;*°® for 
when the use is not secret or clandestine, but open, 
visible, and notorious, the presumption of knowledge 


It is not necessary that 


is satisfied where the 


It is 


Colo. 285; Watts v. Spencer, 94 P. 
Beers v. Sharpe, 75 P. 
717, 44 Or. 386: Britt v. Reed, 70 P. 
1029, 42 Or. 76; Ephraim Willow 
Creek Irr- Cos’ ve Olson) (258-4 P.i92116, 
70 Utah 95; In re Water Rights in 
Alpowa Creek in Garfield and Asotin 
Counties, 224 P. 29, 129 Wash. 9; 


Sander v. Bull, 135 P. 489, 76 Wash. 1. 


32. Gurnsey v. Antelope Creek, 
etc., Co., 92 P. 326, 6 Cal.App. 387. 


[a] Statutory prior appropriator’s 
notice is not required to be posted 
in order that there may be acquired 
a prescriptive right in or to water. 
Coonradt iva, EUill od “Ps 1099570 Cale 
587. 


Statutory notice to municipality of 
adverse right asserted see infra § 405 
note 92. 


33. Irrigated Valleys Land Co. v. 
Altman, 207 P. 401, 57 Cal.App. 413; 
Pringle v. Santa Cruz, 196 P. 926, 51 
Cal.App. 367: Wells v. Parker, 66 A. 
121, 74 N.H. 193; Spencer v. Jennings, 
15 Al 27,05 395, vt. 364; Blaine v. Ray, 
18 A. 189, 61 Vt. 566. And see cases 
infra note 34. 


34 Morgan v. Walker, (Cal.) 20 
P.(2d) 660; Montecito Valley Water 
Co. v. Santa Barbara, 77 P. 1113, 144 
Cal. 578; Abbott v. Pond, 76 P. 60, 142 
Cal. 393; McDougal v. Lame, 64 P. 
864, 39 Or. 212; Motl v. Boyd, 286 S. 
W. 458, 116 Tex. 82 [rev (Civ.App.) 
236 S.W. 487]; Spencer v. Jennings, 
115 A. 270, 95 Vt. 364; Perrin v. Gar- 
field, 37 Vt. 304. 


[a] Constructive notice has the 
same effect as actual notice. Martin 
v. Burr, 228 S.W. 543, 111 Tex. 57 [rev 
(Civ.App.) 171 S.W. 1044]. 


35. Gurnsey v. Antelope Creek, 
etc., Co., 92 P. 326, 6 Cal. App..387. 


36. Hudson v. Dailey, 105 P. 748, 
156 Cal. 617; Cheda v. Southern Pac. 
Cort Is4. Pe ai, 22) Calva mp oie. 
Gurnsey v. Antelope Creek, etce., Co., 
92 P. 326, 6 Cal.App. 387; Custer Con- 
sol. Mines Co. v. Helena, 156 P,. 1090, 
52 Mont. 35. 


[a] Making use of natural chan- 
nels or depressions, or the like to as- 
sist in establishing and utilizing the 
waters adversely claimed is not, un- 
der all circumstances, sufficient to 
negative the existence of notice, and 
a right may be gained in that manner 
as effectually as by the establishment 
or use of wholly artificial means 
where the facts taken as a whole are 
open and notorious or such as to put 
those interested on notice. Evans 
Ditch Co. v. Lakeside Ditch Co., 108 
P. 1027, 13 Cal.App. #19. 
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follows.®7 


[§ 403] (7) Damage 
Right.*° 


37. Gurnsey v. Antelope Creek, 
etc., Co., 92 P. 326, 6 Cal.App. 387; 
Spencer v. Jennings, 115 A. 270, 95 Vt. 
364. See Evans Ditch Co. v. Lake- 
side Ditch Co., 108 P. 1027, 13 Cal.App. 
119 (to same effect). 

38. Fogarty v. Fogarty, 61 P. 570, 
129 Cal. 46; Clement v. Rutland Coun- 
try Club, 108 A. 843, 94 Vt. 63. 


39. Zosel v. Kohrs, 234 P. 1089, 72 
Mont. 564. 

{a] User after decree fixing rights 
in water.—Zosel v. Kohrs, 234 P. 1089, 
72 Mont. 564. 


a Continuity of injury see supra 
§ 39 

seh U.S.—Anderson v. Bassman, 
140 F. 14;. Union Mill, etc., Co. v. Fer- 
ris, 24.F.Cas:No, 14,371, 2 Sawy. 176. 


Cal.—City of San Diego vy. Cuya- 
maca Water Co.,-287 P. 475, 209 Cal. 
105; Pabst v. Finmand, 211 P. 11, 190 
Cale 124°) ‘Oliver iv Ropnett;, 270° BP. 
408, 190 Cal. 51; Woods Central Irri- 
gating Ditch Co. v. Porter Slough 
Ditech® Co:,:159.-P. 427; 173..Cal., 149; 
Hudson vy. Dailey, 105 P. 748, 156 Cal. 
617: Guterriez v. Wege, 79 P. 449, 145 
Cal. 730; Faulkner v. Rondoni, 37 P. 
883, 104 Cal. 140; Crum v. Mt. Shasta 
Power Corp., 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den 12 P.(2d) 134 
(foll 12 P.(2d) 137, 124 Cal.App. 779) ]. 


Conn.—Keeney, etc., Mfg. Co. v. Un- 
ion Mfg. Co., 39 Conn. 576; Parker v. 
Hotchkiss, 25 Conn, 321. 


232 P. 


568, 40 Idaho 181. 


Kan.—Clark v. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971. 


Mich.—Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 173 Mich. 
474, 438 L.R.A.N.S. 836. 

Mont.—Boehler v. Boyer, 234 P. 
1086, 72 Mont. 472; Featherman v. 
Hennessy, 113 P. 751, 42 Mont. 535; 
Smith ve. iDuft, 202 P. 981, 39 uMont. 
374, 133 Am,S.R. 582; Bullerdick v. 
Hermsmeyer, 81 P. 334, 32 Mont. 541; 
Talbott v. Butte City Water Co., 73 
P. 1111, 29 Mont. 17. 

Nev.—Dick v. Bird, 14 Nev. 161 [foll 
Dick v. Caldwell, 14 Nev. 167]. 


Or.—Britt v. Reed, 70 P. 1029, 42 Or. 
76. 

Pa.—Hartzall ‘v. Sill, 12 Pa. 248; 
Hoy v. Sterrett, 2 Watts, 327, 27 Am. 
D. 313. See Horn v. Miller, 21 A. 994, 
142 Pa. 557 (approving an instruction 
to the effect that, to serve as a basis 
for prescription, user of a water- 
course forming the subject matter of 
an agreement, the user must be in 
excess of the rights secured by the 
- agreement to the person exercising 
It). 

S.D.—Henderson y. Goforth, 148 N. 
W. 1045, 34 S.D. 441. 

Vt.—Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927; Mason v. 
Horton, 31 A. 291, 67 Vt. 266, 48 Am. 
SIR! 817. 


Furthermore, the use, if made under a 
claim of right to the knowledge of those affected, 
need not be more generally open and notorious to be 
adverse and to afford a foundation for preseription.** 
Even actual knowledge of the user is insufficient for 
prescription, however, if the use made may properly 
be referred to some established right of claimant and 
there is no knowledge or notice that he is exercising 
it in excess of, or adversely to, such right.*® 

or Injury;. 
Mere use of one’s own rights in water 
without any invasion of the rights of others interest- 


WATERS 


Invasion of 


Eng.—Sampson vy. Hoddinott, 1 C. 


BANISi 4590, (87. Cul. 590, 40" Re: 
print ‘242. 
[a] Where water flows in two 


forks which unite above plaintiff's 
land, the fact that an upper owner 
above the junction at times uses all 
the water in one of the forks es- 
tablishes no prescriptive right if at 
all times there is sufficient coming 
through either the one or the other 
to give plaintiff the benefit of his full 
legal right. Faulkner v. Rondoni, 37 
P. 8838, 104 Cal. 140. 

42. U.S.—Union Mill, ete., 
Ferris, 24 F.Cas.No. 14,371, 2 
176. 

Cal. a gu 
ter Co., 287 P. 475, 209 Cal. 105; Oliver 
v. Robnett, 210-P. 408, 190 Cal. 51; 
Turner v. Eastside Canal & Irrigation 
Co., 142 P. 69, 168 Cal. 103; Guterriez 
v. Wege, 79 P. 449, 145 Cal. 730. 

Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 68 A. 915, 101 Me. 198. 


Mass.—Pratt v. Lamson, 2 Allen 
275. 

Mont.—Smith v. Duff, 102 P. 981, 
39 Mont. 374, 183 Am.S.R. 582. 


N.H.—Odiorne v. Lyford, 9 N.H. 502, 
32:Am.D. 387. 


Wis.—vVliet v. Sherwood, 35 Wis. 
229. 

Eng.—Sampson y. Hoddinott, 1 C. 
B.N.S. 590, 87 E.C.L. 590, 140 Reprint 
242. 


Ont.—Watson vy. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 


“The riparian owner, so long as his 
use of the water is within his rights 
as such riparian owner, gets. no right 
or interest in the water additional to 
his riparian interest, even though 
such use extend for a period beyond 
five years. A use of the water strict- 
ly within his legal rights, and with 
which no other person has a right to 
interfere, cannot be called an adverse 
use for the purpose of conferring a 
property right or ownership in the 
water.’ Guterriez v. Wese,1 79) Pe 449; 
450, 145 Cal. 730. 


_{a] Taking “for benefit of non- 
riparian lands of riparian proprietor 
(1) is, however, in excess of his rights 
and affords a foundation for a pre- 
seriptive right (Pabst v. Finmand, 211 
P. 11, 190 Cal. 124), (2) and so, where 
a person owns land, some of which 
is riparian to each of two branches 
into which a stream forks, while a 
taking above the fork may be only 
an exercise of a riparian right where- 
ever the water is applied on the lands, 
a taking from one branch for use on 
land not riparian to it but to another 
of the branches is such a user as to 
give rise to prescription (Pabst v. 
Finmand, supra). 

43. U.S.—Anderson  y. 
LAO Rola wer nvon ei etG. ma @oem tr. 
Dangberg, 81 F. 73; Union Mill, etce., 
Co. v. Ferris, 24 F. Cas.No. 14, 374, 2 


(Gos Ax 
Sawy. 


Bassman, 
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ed therein, in such a manner as gives the latter no 
right to interfere with the use made, affords no basis 
for a claim of preser iption 547 so long as his use is 
within his rights as such, a riparian owner gets no 
greater right or interest in the water even though the 
use extend beyond the prescriptive period.*? 
der to give rise to a prescriptive 
the water must have inflicted some injury, detriment, 
or deprivation on the person whose rights are claimed 
to have been extinguished ;4* it must be an invasion 
of, or infringement on, ‘another’ s right or use.*# 
However, to fulfill this requirement, there need be 


In or- 
right, the use of 


Sawy. 176. 


Cal.—Cave v. Tyler, 65 P. 1089, 133 
Cal. 566; Lakeside Ditch Co. v. Crane, 
22 PLUG, SO" Care Ts i. 


Mich.—Preston v. Clark, 214 NW. 
226, 2388 Mich. 632, 53 A.L.R. 194. 

Miss.—McGarrah v. Southern Ry. 
Co. in Mississippi, 79 So. 180, 118 
Miss. $30. 


Nev.—Boynton v. Longley, 6 P. 437, 


19 Nev. 69, 3 Am.S.R. 781 
N.Y¥.—Knauth vy. Erie R. Co., 219% 

N.Y.S. 206, 219 App.Div. 83. 
Pa.—Consolidated Water Supply 


Co. v. State Hospital for Criminal In- 
sane, 66 Pa.Super. 610. 


Tex.—Boyd v. Motl, (Civ.App.) 236 
S.W. 487 [rev on other grounds 286 
S.W. 458, 116 Tex. 82]. 


Vt.—Norton v. Volentine, 


14° Vien 
239, 39 Am.D. 220 


Wash.—Madison v. McNeal, 19 P. 
(2a) 97; St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 393. 


And see cases supra notes 41, 42; 
and passim infra this section. 


“There must have been such a use 
of the water, and such damage, as 
would raise a presumption that. com- 
plainant would not have submitted to 
it unless the respondents had acquired 
the right to so use it.” Union Mill, 
etc., Cod v. Dangberg, (81+ FA 73ieoe 


44 U.S.—Union Mill, ete, Co. v. 
oe 24 F.Cas.No. 14,371, 2 Sawy. 


Cal.—San Diego v. Cuyamaca Water- 
Co., 287 P. 475, 209 Cal. 105; Pabst 
vy. Finmand, 211 P. 11, 190 Cal. 124; 
Walker y. Lillingston, 0: BF 28/2" 13 
Cal. 401; Cave v. Tyler, 65° P. 1089) 
133 ‘Cah 566; Hargrave v. Cook, 41 PE 
18, 108 Cal. 72, 30 L.R.A. 390; Paulk- 
ner v. Rondoni, Se Pee 8Sae 104 Cal. 
140; Alta Land, ete., Co. v. Hancock, 
24 P. 645, 85 Cal. 219, 20 Am.S.R. 217; 
Anaheim Water Co. vy. Semi- Tropic 
Water Co., 30 P. 623, 64 Cal. 185. 


Colo.—Clark vy. Ashley, 82 P. 588, 
34 Colo. 285; Church v. Stillwell, 54 
Pt S955 iL2. OolosApp. + 43. 

Idaho.—-Hall v. Blackman, 68 P. 19, 
8 Idaho 272. 

Kan.—Clark v. 80 "Reto tie 


Allaman, 
71 Kan. 206, 70 TARA. 972: 


re San Faye Bs v. Lamson, 2 Allen 


Minn.—Schulenberg v. Zimmerman, 
90 N.W. 156, 86 Minn. 70. 


Mont.—St. Onge v. Blakely, 245 Pu. 


532, 76 Mont. 1; Zosel v. Kohrs, 234 
P: 1089, 72 Mont. 564; Boehler y. Boy- 
er, 234 P. 1086, 72 Mont. 472; Buller- 
dick v. Hermsmeyer, 81 P. 334, 32: 
Mont. 541; Talbott v. Butte City Wa- 
ter Co., 73 P. 1111, 29 Mont. 17. 


Nev.—Boynton y. Longley, GPS 4a 
781 


19 Nev. 69, 3 Am.S.R. 


Or.—Masterson vy. eas eat 12s 
(2d) 560, 140 Or. 288; Ison vy. Sturgill, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no actual damage done by the user provided it was 
an invasion of a right*® for which other parties in- 
terested in the water might sue without proof of ac- 
tual damages.*® In the application of this doctrine, 
however, a distinetion must be taken between uses 
of the riparian proprietor’s natural rights and those 
which are not;** where the use made is one which 
is within the natural rights of him who makes it, ac- 
tual damage to some degree is an essential;#8 where 
the use itself is not such a one as is among those 
which he has a right to exercise so that the very fact 
of making it is a violation of right, there is no need 
for actual damage nor that the use shall have inter- 
fered with any actual use by others.*® The rule as 
expressed in many eases is that the use must have 
occasioned an actual injury or been an actionable 
invasion of right in order to give rise to a prescrip- 
tive claim;>° however, it has been held by some au- 
thorities that in some cases a prescriptive right may 
be established despite the absence at all times of a 
remedy by suit or action®! if the party against whom 
the prescriptive claim is made could have protected 


WATERS ; 
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his interests by his own lawful acts and failed to do 
so, as where rights in water are so inconsistent that 
both cannot be exercised or that the exercise of one 
under a claim of right 1s an absolute denial of the 
other and hence hostile to it, in which case such ex- 
ereise may establish a prescriptive right although it 
does not invade the possession of the other party 
and is never remediable by action.®? At any rate, 
however, a prescriptive right in water arises only 
where the persons against whom the right is claimed 
could have lawfully interrupted or prevented the use 
asserted as the subject matter of the right;°* and 
where, neither by action nor by an act reasonably 
within his power, the exercise or enjoyment of a par- 
ticular use of the water can be prevented, such use af- 
fords no foundation for a prescriptive right.>4 


Adequate supply for all. Thus the right to the ex- 
clusive use of waters cannot ordinarily be acquired 
by prescription where, during the time in which the 
prescriptive right is claimed to have accrued, there 
was an abundant supply of water for all claimants ;°° 
and where persons, except in rare instances, never 


LO9P. B79; 11.0) P.535,.-57-Or.-109; Daq 
vis v. Chamberlain, 98 P. 154, 51 Or. 
3804; Hough v. Porter, 95 P. 732, 98 P. 
1083, 102 P. 728, 51 Or. 318; Davis v. 
Chamberlain, 98 P. 154, 51 Or. 304; 
Watts v. Spencer, 94 P. 39, 51 Or. 262; 
Britt v. Reed, 70 P. 1029, 42 Or. 76: 
Wimer v. Simmons, 39 P. 6, 27 Or. 1, 50 
Am.S.R. 685. 

Pa.—Hoy v. Sterrett, 2 Watts 327, 
Ber AMED 2313; 

S.D.—Henderson v. Goforth, 148 N. 
W. 1045, 34 S.D. 441; Redwater Land, 
etc., Co. v. Jones, 130 N.W. 85, 27 S. 
D. 194. 

Tex.—Mud Creek, etc., Irr. Co. v. 
Vivian, 11 S.W. 1078, 74 Tex. 170. 

Wash.—Dontanello v. Gust, 150 P. 
420, 86 Wash. 268. 

Ont.—McKechnie v. McKeyes, 10 
WC @: BI 23% 

[a] Creating potential means of 
injury.—The fact that the person 
claiming the right has, for the statu- 
tory period, constructed and main- 
tained physical means which will en- 
able him to invade the rights of others 
is insufficient where he has not. 
throughout that time, actually em- 
ployed the means so prepared in a 
manner infringing such rights. Mc- 
Kechnie v. McKeyes, 10 U.C.Q.B. 
(Ont.) 37. 

45. U.S.—Union Mill, ete., Co. v. 
Dangberg, 24 F.Cas.No. 14,370, 2 Sawy. 
450. 


Cal.—E. Clemens Horst Co. v. Tarr 
Min. Co., 163 P. 492, 174 Cal. 430. 


Mass.—Bolivar Mfg. Co. v. Nepon- 
set Mfg. Co., 16 Pick. 241. 


N.Y.—Hall v. Augsbury, 46 N.Y. 
622; Smith v. State, 189 N.Y.S. 43, 
115 Misc. 683. 

Or.—Norwood v. HBastern Oregon 
HandiOo.,, 2alak. LLL 112, Or. 106, 

And see cases infra note 49. 

46. Bolivar Mfg. Co. v. Neponset 
Mfg. Co., 16 Pick. (Mass.) 241; Hall 
v. Augsbury, 46 N.Y. 622. 


47. Union Mill, etc., Co. v. Dang= 
berg, 24 F.Cas.No. 14,370, 2 Sawy. 450. 


48. Union Mill, etc., Co. v. Dang- 
berg, supra; Pabst v. Finmand, 211 
P. 11, 190 Cal. 124; Kennedy v. Niles 
Water Supply Co., 139 N.W. 241, 173 
Mich. 474, 43 L.R.A.N.S. 836. 


49. Union Mill, etc., Co. v. Dang- 
berg, 24 F.Cas.No. 14,870, 2 Sawy. 
450; Pabst v. Finmand, 211 P. 11, 190 


Cal. 124; Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 175. Mich. 
474, 438 L.R.A.N.S. 836; Mally  v. 


eA: 153 P. 3842, 88 Wash. 

50. U.S.—Anderson vy. Bassman, 
140 ORS 145 Unione Malle ete Coll iva 
Dangberg, 81 F. 73; Union Mill, etce., 
Co. v.. Ferris, 24 F.Cas.No. 14,371, 2 
Sawy. 176. See Holbrook Irr. Dist. 
v. Arkansas Valley Sugar Beet, etc., 
Co., 42 F.(2d) 541, 547 (“Some au- 
thorities say that it must be such a 
use as would furnish grounds for a 
SULty). 

Cal.—Pabst v. Finmand, 211 P. 11, 
190 Cal. 124; Perry v. Calkins, 113 P. 
136, 159 Cal. 175; Faulkner v. Rondoni, 
37.>°P../883,' 104 Cal) 140% Alta, Land, 
etc., Co. v. Hancock, 24 P. 645, 85 Cal. 
219, 20 Am.S.R. 217; Lakeside Ditch 
Co. \v.iCrane) i227 Plot e80 Cal 181: 
Anaheim Water Co. v. Semi-Tropic 
Watery Con 30KR: 6239.64 “Cal. 185: 
Stepp v. Williams, 198 P. 661, 52 Cal. 
App. 237. See Oliver v. Robnett, 210 
P. 408, 410, 190 Cal. 51 (‘The use of 
water by an upper riparian owner is 
adverse to the rights of the lower 
riparian owner only when it consti- 
tutes such an interference with the 
rights of the lower owner as would 
justify an action to restrain such in- 
terference’’). 


Colo.—Clark 
34 Colo. 285. 

Idaho.—Hall v. Blackman, 68 P. 19, 
8 Idaho 272. 

Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 638 A. 915, 101 Me, 198. 


Mass.—Pratt v. Lamson, 2 Allen 


v. Ashley, 82 P. 588, 


Minn.—Schulenberg v. Zimmerman, 
90 N.W. 156, 86 Minn. 70. 


Mont.—Zosel v. Kohrs, 234 P. 1089, 
72 Mont. 564; Boehler v. Boyer, 234 
P. 1086, 72 Mont. 472; Featherman 
v. Hennessy, 113 P. 751, 42 Mont. 535: 
Smith v. Duff, 102 P. 981, 39 Mont. 
374, 133 Am.S.R. 582; Talbott v. Butte 
City, Water, Co.,, 73 P. 1111, 29 “Mont. 
Tic 


Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69,3 Am.S.R. 781. See Auth- 
ers v. Bryant, 38 P. 439, 22 Nev. 242 
(dictum to same effect). 


Or.—Little Walla Irr. Union v. Fin- 
is’ Irr: Co., 124 P. 666, 125 P..270,, 62 
Or. 348; Cantrall v. Sterling Min. Co., 
122 -P. 42, 61-Or. 516; Ison v. Sturgill, 
109 P. 579, 110 P. 5385, 57 Or. 109; Da- 


vis v. Chamberlain, 98 P. 154, 51 Or. 
304; Watts v. Spencer, 94 P. 39, 51 
Or. 262; Wimer v. Simmons, 39 P. 6, 
27 Or. 1, 50 Am.S.R. 685. 


Tex.—Mud Creek Irr., ete., Co. v. 
Vivian, 11 S.W. 1078, 74 Tex. 170. 

Utah.—Crescent Min. Co. v. Silver 
King Min. Co., 54 P. 244, 17 Utah 444, 
70 Am.S.R. 810. 

Vt.—Norton v. Volentine, 
239, 39. Am.D. 220. 


Va.—Gordonsville v. Zinn, 106 S.E. 
508, 129 Va. 542,14 A.L.R. 318. 


Wash.—Donatello v. Gust, 150 P. 
420, 86 Wash. 268; St. Martin v. Ska- 
oe Boom Co., 140 P. 355, 79 Wash. 

See S. O. & C. Co. v. Ansonia. Water 
Co., 78 A. 432, 83 Conn. 611 (recogniz- 
ing rule). : 

And see supra text and note 46. 


“Proof of the mere use of the water 
during the statutory period is not 
sufficient. It is necessary that dur- 
ing the entire period an action could 
have been maintained against the par- 
ty claiming the water by adverse user 
by the party against whom the claim 
is made.” Smith v. Duff, 102 P. 981, 
982, 39 Mont. 374, 1338 Am.S.R. 582. 


“To give the plaintiffs title to the 
water by adverse user it must appear 
that the use of the water by them in- 
terfered with the defendants’ rights to 
such an extent that defendants would 
have had a cause of action against 
them therefor.” Davis v. Chamber- 
lain, 98 (Ps toa 1 a8> 51 Or. 3045 


14 Vt. 


51. Ingraham v. Hutchinson, 2 
Conn. 584; Manier v. Myers, 4 B.Mon. 
(Ky.) 514. 

52. Manier v. Myers, supra. 

53. Mud Creek Irr., ete, Co. v 


Vivian SoW.s L078) p74) exe at O 
Spring Creek Irr. Co. v. Zollinger, 197 
P. 737, 58 Utah 90; Fraser v. Nerney, 
95 A. 501, 89 Vt. 257; Lawrie v. Sils- 
ee 56 A. 1106, 76 Vt. 240, 104 Am.S.R. 


54 Arkwright v. Gell, 2 H. & H. 


17, 5 M.&W. 203, 151 Reprint 87. 


55. U.S.—Union Mill, ete., Co. v. 
Dangberg, 81 F. 73. See Holbrook 
Irr. Dist. vy. Arkansas Valley Sugar 
Beet, etc., Co., 42 F.(2d) 541 (recog- 
nizing the rule as one adopted by 
“some authorities”). 


Ariz.i—Egan y. Estrada, 56 P. 721, 
6 Ariz. 248. 
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use water that others at the time want to use, such 
conduct, however long continued, does not give rise 
to a prescription against such others.®® 
by some authorities it has been held that a user may 
ripen into a prescriptive right, where the other requi- 
site elements exist, even though for a long time after 
it is commenced there is enough water for all the ri- 
parian proprietors, so that no injury is caused to 
their property, if the manner and extent thereof are 
not altered to their prejudice but are continued in the 
same way as at the beginning and the ultimate harm 
arises through a diminution in the natural volume of 
the stream, particularly where the ultimate effect of 
the taker’s conduct is foreseeable at all times by the 


Cal.—San Diego v. Cuyamaca, Water 
Co., 287 P. 475, 209 Cal. 105; Pabst v. 


Hinmandseraki bs cebu 190) Gale LZ 4s 
Faulkner v. Rondoni, 37 P. 8838, 104 
Cal. 140; Anaheim Water Co. v. Semi- 


Tropic Water Co., 30 P. 623, 64 Cal. 
185. 


Colo.—Church v. 
395, 12 Colo.App. 438. 

Idaho.—Koon v. Empey, 231 P. 1097, 
40 Idaho 6; Brossard v. Morgan, 61 
P. 1031, 7 Idaho 215: 

Kan.—Clark v. Allaman; 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971. 

Me.—Oakland Woolen Co. v. Union 
Gas, etc.,/Co.}. 63° A...915, 101 Me. 198. 

Mich.—Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 173 Mich. 
474, 43 L.R.A.N.S. 836. 

Mont.—Zosel v. Kohrs, 234 P. 1089, 
72 Mont. 564;°Boehler v. Boyer, 234 
P. 1086, 72 Mont. 472; Smith v. Duff, 
102 P. 981, 39 Mont. 374, 133 Am.S.R. 
582; Norman v. Corbley, 79 P. 1059, 
So mont. .195=- Talbott.v. Butte: ‘City 
Water Co, 13, P1129 Monts 7. 


Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
A. 910. 

N.Y.—Knauth v. Erie R. Co., 219 
INOY.S. 206, 219 App. Div. 83% Dexter 
v. Jefferson Paper Co., 50 N.Y.S. 557, 
22 Mise. 389. 


Or.—Masterson v. Kennard, 12 P. 
(2d) 560,-140 Or. 288; Little Walla 
ier Covi Finis -irn., Co., 124 Pi 666) 
125 P. 270, 62 Or. 348; Caviness v. La 
Grande Irr. Co., 119 P. 731, 60 Or. 410; 
Boughiv.. Porter, 95 2. 732,98.) 1083; 
LOZ Pe M28) bl) Or: ASL) EWiatts~ ve 
Spencer, 94 P. 39, 51 Or. 262. But see 
Norwood vy. Mastern Oregon Land Co., 
227 P. 1111, 112 Or. 106 (holding that 
any diversion of water by an upper 
owner is adverse, as it necessarily 
impairs right of lower riparian owner 
to have stream flow its natural way). 


S.D.—Henderson vy. Goforth, 148 N. 
W. 1045, 1048, 34 S.D. 441 [eit Cye]; 
Redwater Land & Canal Co. v. Jones, 
130 N.W. 85, 27 S.D. 194. 

Wash.—Madison vy. McNeal, 
(2d) 97. 

Ont.—Watson v. Jackson, 31 Ont.L. 
481, 6 Ont.W.N. 509, 5 Ont.W.N. 845. 

And see cases infra note 56. 

“When there is sufficient water 

. . to supply all parties, there can 


be! no such thing as adverse use of 
the water. Each is entitled to 


Stillwell, 54 P. 


anisy. 122, 


the use of the water, and it is only' 


when the water becomes So scarce 
that all of the parties cannot be sup- 
plied, and that one . takes water 
which . belongs to another 

that there is an adverse use.” Bgan 
vy. Bstrada, 56 P. 721, 722, 6 Ariz. 248. 


[a] Use in season of abundance 
affords no prescriptive right to use in 
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However, 


a time of searcity. Last Chance Wa- 
ter Co. v. Heilbron, 26 P. 523, 86 Cal. 1. 

56. U.S.—Union Mill, etc., Co. v. 
Poe 24 F.Cas.No. 14,370, 2 Sawy. 


Cal.—San Diego v. Cuyamaca Water 
Co, 28.0 Ps 475, 209 Cale 105: 


Colo.—Smith Canal, ete., Co. v. Colo- 
rado Ice, ete., Co., 82 P. 940, 34: Colo. 
485, 8 L.RsA.N.S. 1148: 


Me.—Oakland Woolen Co. v. Union 
Gas, ete., Co, 63 A. 915, 101 Me. 198. 


Mont.—Galiger v. McNulty, 260 P. 
401, 80 Mont. 339; Zosel v. Kohrs, 234 
P. 1089, 72 Mont. 564; Boehler v. 
Boyer, 234 P. 1086, 72 Mont. 472; 
Talbott v. Butte City Water Co., 73 
P. 1111, 29 Mont. 17. 

Neb.—Kilpatrick Bros. ‘Co; Vv. 
Frenchman Valley Irr. Dist., 162 N. 
W. 422, 101 Neb. 155; Maranville 
Ditch Co. v. Kilpatrick Bros. Cor, £60 
N.W. 81, 100 Neb. 371. 


N.Y.—Knauth v. Erie R. Co., 
N.Y.S. 206, 219 App.Div. 83. 

Or.—Harrington v. Demaris, 82 P. 
et P. 603, 46 Or. 111, 1 L.R.A.N.S. 
756. 

Utah.—Spring Creek Irr. Co. v. Zol- 
linger, 197°P.°737, 58 Utah 9.0: 


Ont.—McKechnie v. McKeyes, 10 U. 
CLQOeBI sits 


See Hughesville Water Co. v. Per- 
son, 38 A. 584, 182 Pa. 450 (recogniz- 
ing rule). 

And see cases supra note 55. 


[a] In Idaho, by statute, an own- 
er of water not presently in need of 
it is guilty of a misdemeanor if he 
does not allow it to flow naturally 
and permit others to use of it, and 
under such statute it is a fortiori 
true that those adversely interested 
must actually require or need it at 
the time of the user relied on as ad- 
verse in order for that user to serve 
as a basis for prescription. Hall v. 
Blackman, 68 P. 19, 8 Idaho 272. 


57. Messinger’s Appeal, 4 A. 162, 
109 Pa. 285. 


[a] Where prescriptive rights to 
percolating waters are concerned, the 
rule applicable to riparian proprie- 
tors by which an adequacy of water 
for all needs defeats a prescription 
does not apply, the rule being rather 
in such cases that the prior appro- 
priator has the prior right although, 
at the time the several appropriations 
were instituted, there was ample wa- 
ter available to satisfy them all. San 
Bernardino v. Riverside, 198 P. 784, 
186 Cal. 7. 

58. EE. Clemens Horst Co. v. Tarr 
Mining Co., 163 P. 492, 174 Cal. 430; 
Olney v. Fenner, 2 R.I. 211, 57 Am. D. 


219 


711; Motl v. Boyd, 286 S.W. 458, 116 
Tex. 82 [rev (Civ.App.) 236 SW. 
487]. 


[a] Where person not eatitled to 
use of any water, such as a nonripari- 
an proprietor, is the one taking it, 
for instance, rights by prescription 
may be acquired even though there is 
at all times an ample supply for all 
those who are entitled. Pabst v. Fin- 
mand, 211 P. 11, 190 Cal. 124; Mally 
v. Weidensteiner, 153 P. 342, 88 Wash. 


3 


59. Sampson v. Hoddinott, 1 C.B. 
N.S. 590, 87 E.C.L. 590, 140 Reprint 
242. And see cases infra note 60. 


60, Cal—Cory vy. Smith, 274 P. 
969, 206 Cal. 508; Pabst v. Finmand, 
211 P. 11, 190 Cal. 124; Holmes: v: 
Nay, 199, P. 325, 186 Cal. 231°" Miller 
& Lux v. Enterprise Canal & Land 
Co... 149, Ps 567-169 Calvais:* Perryane 
Calkins, 113 P.°136, 159 Cal. 175: Huds 
son v. Dailey, 105 P. 748, 156 Cal. 617; 
Cave v. Tyler, 65 P. 1089, 133 Cal. 566; 
Bathgate v. Irvine, 58 P. 442, 126 Cal. 
135, 77:\Am.S.R. 158; (fHargrave. v. 
Cook, 41 P. 18,;*108' Cal. 72; 30 Ll. RUAY 
390; Last Chance Water Co. v. Heil- 
bron, 26 P. 523, 86 Cal. 1; Lakeside 
Ditch, Co. v. Crane, 22. P. 76, 80) Cals 
181; Hanson v. MeCue, 42 Cal. 303, 
10 Am.R. 299; Williams v. Costa, 198 
P. 1017, 52 Cal.App. 396; Peake v. 
Harris, 192 P. 310, 48 Cal. App; 363% 
Rogers v. Overacker, Sil Pv L107), 4 Cal. 
App. 333. See San ‘Joaquin & Kings 
River Canal & Irrigation Co. v. Wors- 


wick, 203 P. 999, 187 Cal. 674 [cert 
den 42 S.Ct. 382, 258 U.S. 625, 66 L. 
Ed. 797] (dictum to same _ effect); 


Walker v. Lillingston, 70 P. 282, 137 
Cal. 401 (similar holding where the 
upper proprietor’s original right as 
against the lower was by virtue of a 
posenarion in a deed); Hall v. Webb, 

26 P. 408, 66 Cal.Apn. 416 (recogniz- 
ing rule); Pyramid Land, etc., Co. v. 
Scott, 197 P. 398, 51 Cal.App. 634 (dic- 
tum to same effect). 


Kan.—Clark v. Allaman, 80 P. 571, 
ToKamne 206, (0) LR AS 971. 


Mich.—Preston v. Clark, 214 N.W. 
226, 238 Mich. 632, 538 A.L.R. 194. 


Neb.—Dunn v. Thomas, 96 N.W. 
142, 69 Neb. 683; Crawford Co. v. 
Hathaway, 93 N.W. 781, 67 Neb. 325, 
108 Am.S.R. 647, 60 L.R.A. 889. 


Or.—Davis v. Chamberlain, 98 P. 
154, 51 Or. 304; Harrington v. De- 
Manis, 82. PP. 4 TP GOs 46" Ore nisi 
1 L.R.A.N.S. 756. See Beers v. Sharpe, 
75 P. 717, 44 Or. 386 (to same effect). 


Tex.—Mud Creek Irr., ete, Co. v. 
Vivian, 11 S.W. 1078, 74 Tex. 170. 

Vt.—Lawrie v. Silsby, 56 A. 1106, 
76 Vt. 240, 104 Am.S.R. 927. 

Va.—Town of Gordonsville v. Zinn, 
106 S.E. 508) 129° Via. 542,14) A.BaR? 
318; Stokes v. Upper Appomatox Co., 
3 Leigh (30 Va.) 318. 

Eng.—Sampson y. Hoddinott, 1 C. 
Lye aaa: 590, 87 E.C.L. 590, 140 Reprint 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 403 / 


other riparian owners as well as by him;°* and where 
the person using it actually exceeds his rights and in- 
vades another’s, it immaterial whether the latter has) 
any need of the water or not, during the prescriptive 
period, user for the prescriptive period under such 
circumstances conferring as much right against one 
who has no use for it as against one who does actu- 
ally need it during or throughout such period.*® 


Diversion or appropriation by lower proprietor. 
Neither, even though his user is larger than his nat- 
ural rights would justify,*® can a lower riparian pro- 
prietor obtain any prescriptive right against an up- 
per proprietor by a diversion and use of the water on 
his own property,®° at least where there has been no 


- 


§§ 403-405] 


recognition of the asserted right to make such user,** 
unless such user affects the use which the latter has 
made of his own property or his power to use it;®? 
if it does, however, use by a lower owner may be the 
foundation for the acquisition of a right by preserip- 
tion.°* 

Total or partial nonuser of water rights by other 
proprietors, no matter how long continued, cannot of 
itself aid to establish preseription;®* but where 
there is a user by one and a nonuser by the other, if 
the user made by the former is inconsistent with the 
exercise of his privilege by the latter and might at 
any time have been defeated by its assertion or exer- 
cise, the former may, by his user, gain a prescriptive 
right that the inconsistent privilege which the latter 
has forborne to exercise shall not thereafter be ex- 
ercised.®> 


[§ 404] (8) Payment of Taxes. In some juris- 
dictions, one claiming a prescriptive right in or to 


WATERS 


[67 C.J.] 953 


claimed to have been adversely held;*® but where 
there has been no separate assessment of such inter- 
est at any time during the prescriptive period, a fail- 
ure to pay a separate tax thereon does not prevent 
the user from growing into a prescriptive right,°* nor 
does the fact that no deduction on a¢gcount of such 
user has been separately made in assessing those who 
are adversely affected by it.°8 Elsewhere it has been 
held that statutes making payment of taxes a condi- 
tion precedent to acquisition by adverse possession of 
title to land have no application to the acquisition 
of prescriptive rights to the use of water.°®® 


[§ 405] d. By and against Whom Prescriptive 
Rights May Be Acquired. The claimant of the right 
must, it has been held, be some person, natural or 
artificial, who can take title, in the same manner as 
if the right were based on an actual and not a mere 
presumed grant.7° A corporation may acquire pre- 
seriptive rights in water as fully as may a natural 


waters is required by statute to have paid all taxes 
levied and assessed on the interest or enjoyment 


See Consolidated Water Supply Co. 
v. State Hospital for Criminal In- 
sane, 66 Pa.Super. 610 (so holding as 
to user by nonriparian grantee of 
lower riparian proprietor’s right); 
Donatello v. Gust, 150 P. 420, 86 
Wash. 268 (recognizing rule). 

“In appropriating the water which 
flows across his land, the lower ap- 
propriator invades no right of the 
upper riparian proprietor. The latter 
has no right of action to prevent such 
use, for he is in no wise injured, and 
the former should not be permitted 
to acquire a right in this manner 
which the latter is powerless to pre- 
vent. The case is quite different 
where the upper owner appropriates 
the water. The lower owner is_in- 
jured at once, and the law gives him 
a remedy; and, if he fails to avail 
himself of it, the appropriation may, 
by lapse of time, ripen into an abso- 
lute right.” Bathgate v. Irvine, 58 
P, 442, 444, 126 Cal. 135, 77 Am.S.R. 
158. 


[a] “fhe reason for this rule is 
that a riparian owner is not concern- 
ed with what is done with the water 
after it passes his land, and he can- 
not complain of any diversion made 
below, and since he cannot complain, 
no rights can be acquired by prescrip- 
tion because he does not complain.” 
Holmes v. Nay, 199 P. 325, 186 Cal. 
231, 234. 

[b] Bule limited.—(1) This rule 
applies in its full sense only as be- 
tween upper and lower riparian pro- 
prietors (Allen v. Roseberg, 126 P. 
900, 70 Wash. 422), (2) and only where 
the lower use does not interfere with 
the upper (Allen v. Roseberg, supra). 


[ec] Diversion below fork in 
stream.—Where a stream separates 
into two branches before reaching 
the point of use, an appropriation 
made on one of such branches af- 
fords no basis for a prescriptive 
right as against riparian proprietors 
on the other, the taker being a lower 
riparian proprietor with respect to 
such use. Pabst v. Finmand, 211 P. 
11, 190 Cal. 124. 


[d] Where lower taker is not ri- 
parian proprietor (1) and the water 
is taken for use on nonriparian lands, 
the rule remains applicable (Perry v. 
Calkins, 113 P. 136, 159 Cal. 175), (2) 
but the rule has no application to 
the acts of nonriparian owners per- 
formed on the riparian lands of those 
against whom the prescription is as- 
serted (Smith v. Gaylord, 175 P. 449, 


person.*! 


179 Cal. 106). 


61. Harrington v. Demaris, 82 P. 
Hy TA 4B 6038946 Ora 14 pled. ALUNeS:; 
756. 


62. Perry v. Calkins, 113 P. 136, 
£59" (Cal. 1753" Cave. -v» Dyler.-.65, -.P: 
1089, 183 Cal. 566; Smith v. Nechan- 
icky, 211 P. 880, 123 Wash. 8; Donta- 
nello v. Gust, 150 P. 420, 86 Wash. 268; 
Allen v. Roseberg, 126 P. 900, 70 
Wash. 422; Sampson v. Hoddinott, 1 
C.BANES.) 5910) '8:7) ) BL.Cik 590, 11.40 “Re- 
print 242. See Consolidated Water 
Supply Co. v. State Hospital for Crim- 
inal Insane, 66 Pa.Super. 610 (to same 
effect). 

63. Dontanello v. Gust, 150 P. 420, 
86 Wash. 268. See Antioch v. Wil- 
liams Irr. Dist., 205 P. ‘688, 188 Cal. 
451 (to same effect); Smith v. Nech- 
anicky, 211 P: 880, 123 Wash. 8 (rec- 
ognizing rule). 

é4. U.S.—Union Mill, 
Dangberg, 81 F. 73. 


Cal.—Perry v. Calkins, 113 P. 136, 
159 Cal. 175; Hudson. v.. Dailey, 105 
P:°748, 156° Cal. 617357 Walker v. ‘Lill- 
ingston, 70. P. 282, 137 Cal. 401; 'Bath- 
gate v. Irvine, 58 P. 442, 126 Cal. 135, 
77 Am.S.R. 158; Rogers v. Overacker, 
87 P. 1107, 4 Cal.App. 333. See Stepp 
v. Williams, 198 P. 661, 52 Cal.App. 
237 (recognizing rule). 


Hawaii. Carter v. Terr., 24 Hawaii 
47. 

Me.—Pillsbury v. Moore, 44 Me. 154, 
69 Am.D. 91. 

Mich.—Preston v. Clark, 214 N.W. 
226, 288 Mich. 632, 53 A.L.R. 194. 

Mont.—Featherman v. Hennessy, 
113 P+ 751, 42 Monts 535. 


N.Y.—Dexter v. Jefferson Paper Co., 
SON. Was 5.1,. 22" Mise: 7389: 


Pa.—Hughesville Water Co. v. Per- 
son, 38 A. 584, 182 Pa. 450; S. Aus- 
tin Bicking Paper Mfg. Co. v. Worrall, 
74 Pa.Super. 242; Consolidated Water 
Supply Co. v. State Hospital for 
Criminal Insane, 66 Pa.Super. 610. 


Vt.—Mason v. Horton, 31 A. 291, 67 
Vt. 266, 48 Am.S.R. 817. 


Eng.—Sampson vy. Hoddinott, 1 C.B. 
miei 590, 87 E.C.L. 590, 140 Reprint 


etc.,.' Co. v. 


“A party acquires a right to the use 
of water in a particular manner by an 
uninterrupted, adverse enjoyment of 
such use over twenty years. But an 
omission by the owner to make uSe of 
his right, does not impair his title or 
confer any right thereto upon another. 


a riparian owner on the stream.7? 


It is not necessary that claimant should be 


An oceupier in 


It is not the non-user by the owner 
but the adverse user of another which 
destroys his right.” Pillsbury v. 
Moore, 44 Me. 154, 155, 69 Am.D. 91. 

[a] Basis of rule.—‘‘The owner is 
not required to assert his right to use 
the water pertaining to his share un- 
til he desires to utilize the same.” 
Dexter v. Jefferson Paper Co., 50 N.Y. 
S. 557, 561, 22 Misc. 389. 

Effect of nonuser of riparian rights 
generally see supra § 18. 


65. Manier v. Myers, 
(Ky.) 514. 

66. Witherill v. Brehm, 240 P. 
529, 74 Cal.App. 286; Bieser v. Stod- 
Gard, 216 P. 707, 73 Colo. 554. And see 
statutory provisions; and cases pas- 
sim infra this section. 


67. Gartlan v. C. A. Hooper & Co., 
LOe RO TVs i, Cale 44cr Co ornate 
Hill, 21 P. 1099, 79 Cal. 587; Oneto v. 
Restano, 20 P. 743) 78° Gals 3742 %Gal- 
roy v. Kell, 228 P. 400, 67 Cal.App. 734; 
Ayer v. Grondoni, 187 P. 137, 45 Cal. 
App. 218. 

68. Coonradt y. Hill, 21 P. 1099, 
79 Cal. 587. 

69. Verwolf v. Low Line Irr. Co., 
22% P. 68,70 Mont 570! 


70. Stewart v. White, 30 So. 526, 
128 Ala. 202, 55 L.R.A. 211. 


Presumption of grant as basis of 
pean prev water right see supra § 
71. Montecito Valley Water Co. vy. 
Santa Barbara, 77 P. 1113, 144 Cal. 
578; Palmer Water Co. v. Lehighton 
pees Supply Co., 124 A. 747, 280 Pa. 


4 B.Mon. 


72. Joerger v. Pacific Gas & Elec- 
tric Co., 276 P. 1017, 207 Cal. 8; Pabst 
v. Finmand, 211 P. 11, 190 Cal. 124; 
San Joaquin, ete., Canal, ete., Co. v. 
Worswick, 203 P. 999, 187 Cal. 674 
[cert den 42 S.Ct. 382, 258 U.S. 625, 66 
L.Ed. 797]; Smith v. Gaylord, 175 P. 
449, 179 Cal. 106; Witherill v. Brehm, 
240 P. 529, 74 Cal.App. 286: Lawrie v. 
Silsby, 56 A. 1106, 76 Vt. 240, 104 Am. 
S.R. 927; Mally v. Weidensteiner, 153 
P. 342, 88 Wash. 398. See Coonradt v. 
Hill, 21 P. 1099, 79 Cal. 587 (where it 
appears from the facts stated that the 
lands of the taker did not border on 
the stream, although no point is made 
of that fact in the discussion of the 
law); Weitensteiner v. Mngdahl, 215 
P. 378, 125 Wash. 106 (owner of both 
riparian and nonriparian lands held 
entitled to maintain prescriptive wa- 
ter right for benefit of latter class). 
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possession of riparian lands may claim and estab- 
lish such a right ;** a mere trespasser adversely hold- 
ing lands of another, without obtaining title there- 
to, cannot, however, gain a prescriptive right in or 
to waters used by him on such land and solely in ¢on- 
nection with it, either for himself** or for the land.*® 
A public prescriptive right in or to the use of water 
may, it has been held, be acquired.’® 
officers of a corporation may not acquire by prescrip- 
tion rights adverse to those of the company in or to 
To make out a prescriptive right there 
must be an uninterrupted adverse enjoyment by 
claimant himself or his predecessors in title or both 
combined,7® and he ean have no benefit from the user 
of one with whom he is in no privity."® 

Against whom prescriptive rights may be gained. 
Prescriptive rights cannot be acquired by long user 
against persons who never at any time during the ex- 
ercise of the use had any interest of any kind to or 
However, the source of 
title of the person adversely affected by the asserted 
preseriptive right is in general immaterial to the de- 


the water.** 


in the water affected by it.®° 


termination of whether such a right 


[a] Against whom right may be 
acquired.—It has been held that per- 
sons, although not riparian proprie- 
tors, may acquire prescriptive rights 
with reference to water enforceable 
not only as against the riparian pro- 
prietor whose rights they have direct- 
ly invaded, but derivatively by virtue 
of his rights as against all other 
riparian proprietors. Lawrie v. Sils- 
by, 56 A. 1106, 76 Vt. 240, 104 Am.S.R. 
927. 

73. Ivimey v. Stocker, lL. R. 1 Ch. 
396; Gaved v. Martyn, 19 C.B.N.S. 
782, 115 E.C.L. 732, 144 Reprint 974. 

{a] Occupier of vacant govern- 
ment lands.—Southern California Inv. 
Co. v. Wilshire, 77 P. 767, 144 Cal. 68; 
Meng v. Coffey, 938 N.W. 713, 67 Neb. 
500, 108 Am.S.R. 697, 60 L.R.A. 910. 

74. Alta Land, etc., Co. v. Hancock, 
24 P: 645, 85 Cal. 219, 20 Am.S.R. 217. 

75. Smith v. Logan, 1 P. 678, 18 
Nev. 149. See Alta Land, etc., Co. v. 
Hancock, 24 P. 645, 85 Cal. 219, 20 Am. 
S.R. 217 (recognizing rule). 


76. Seaboard Air Line Ry. v. Sikes, 
60 S.E. 868, 4 Ga.App. 7. 


Public rights in wells or spring's 
in Great Britain see infra § 406 note 9. 

77. Center Creek Water, etc., Co. v. 
Lindsay, 60 P..559, 21 -Uitah. 192: 


Impropriety’ of corporate officers 
holding adversely to interests of cor- 
poration or stockholders generally see 
Corporations § 121. 

78. Perrin v. Garfield, 37 Vt. 304. 

79. Perrin v. Garfield, supra. 

80. Harrington vy. Demaris, 82 P. 
Le [7 PB. 6038, 46 Or. 111, 1 L.R.AWN:S. 
756. 

[a] Reason for rule.—Such use 
could not be adverse to one never en- 
titled to, nor interested in, the wa- 
ter. Harrington v. Demaris, 77 P. 


603,82 PB. 14; 46 Or.'111,1 LD RANS 
756. : 
$1. Southern California Inv. Co. v. 


Wilshire, 77 P. 767, 144 Cal. 68. 
see infra text and notes 82-86. 
82. See infra § 499. é 
83. Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266. 
Lower proprietor’s prescriptive 
right as against upper proprietor to 


And 
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The managing 


* 


can be gained as 


take or divert waters see supra § 403 
text and notes 59-63. 

84, Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266. 


85. Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., supra. And see 
infra § 408 text and note 77. 


86. Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., supra. 


87. Jordan” ve) Wane, 225 S.C2 015 9% 
Blaine v. Ray, 18 A. 189, 61 Vt. 566. 


ss. Dexter y. Jefferson Paper Co., 
NEY.S:. 557, 122 Mise." 339. 


89. City of San Diego v. Cuyamaca 
Water Co, 287 P. 475, 209.Cal. 105; 
Hudson y. Ukiah Water & Improve- 
ment Co., 171 P. 98, 177 Cal. 498; Row- 
land y. Kellogg Power & Water Co., 
253 P. 840, 43 Idaho 643; Stokes v. Up- 
per Appomatox Co., 3 Leigh (30 Va.) 
318. And see cases infra notes 90, 91. 


[a] Abandonment of actual user 
for a public purpose, however, throws 
the water open so that rights by pre- 
scription may be acquired in waters 
formerly devoted to such use. Big 
Rock Mut. Water Co. v. Valyermo 
Ranch Co., 248 P. 264, 78 Cal.App. 266. 
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90. Stein v. Ashby, 24 Ala. 521; 
Wilkins v. McCue, 46 Cal. 656; Wat- 
tier v. Miller, 8 P. 354, 11 Or. 329. See 


Meng v. Coffey, 93 N.W. 713, 67 Neb. 
500, 108 Am.S.R. 697, 60 L.R.A. 910 
(dictum to same effect). And see 
cases infra this note. 


[a] Contiguous public and private 
lands.—(1) Where riparian lands held 
in private proprietorship adjoin pub- 
lic lands, while one riparian pro- 
prietor may acquire a_ prescriptive 
right in the water as against another, 
such right is not maintainable as 
against the public lands, since the 
proprietor adversely affected can only 
be presumed to have granted what he 
owned «ind no presumption arises 
against lands not owned. Union Mill, 
etc., Co. v. Ferris, 24 F.Cas.No. 14,371, 
2 Sawy. 176. (2) The right remains 
restricted to one against the lands so 
held in riparian proprietorship even 
after the issuance of a patent for the 
lands held at the time of the prescrip- 
tion by the government (Union Mill, 
etc., Co. v. Ferris, supra), (3) and 
this is true even where such lands are 
acquired by the persons, who owned 


[§ 405 


against him;8! and thus they may be claimed. as 
against one who formerly claimed the water by vir- 
tue of.a prior appropriation,** as a riparian owner,’* 
as a purchaser,*+ as against one who has originally 
claimed the right to the water by prescription it- 
self,®® or as against one who has acquired the right to. 
the water by any other method.*® Such rights can be 
gained not only against those possessing an adverse 
interest at the time the period of prescription be- 
gins, but also against their successors in title, taking 
under them during the running and before the com- 
pletion of the period.’ 
conveys riparian lands, together with special water 
rights, to several different grantees, one or some of 
them may, as against the others, acquire by preserip- 
tion the right to water in excess of that specified by 
deed.88 No such right, it has been held in this coun- 
try, can be acquired against a public right in a stream 
or other water,®® nor can it be as against the United 
States®® or a state,®! although such a right may be 
acquired as against a municipality®? or against a per- 
son who holds title to riparian land by patent from 
the United States;®* and, in British law, the acqui- 


Where a common grantor 


the private lands at such time and 
against whom the prescription ran, 
or their successors in title (Union 
Mill, ete.; Co. v. Ferris, supra). (4) 
The union of the two titles after the 
prescriptive right is acquired cannot 
operate to enlarge the scope of the 
presumed grant. Union Mill, etc., Co. 
v. Ferris; supra. 

{b] Purchaser from United States 
does not hold subject to a prescrip- 
tive right unless the user has been 
adverse for the requisite period after 
title passed from the United States. 
Mathews v. Ferrea, 45 Cal. 51. See 
Pope v. Kinman, 54 Cal. 3 (to same 
effect). 

91. Wattier v. Miller, 8 BR. 354, 11 
Or. 329. See Wood v. Etiwanda Water 
Co., 54, P. 726, 122 Cal. 152 (dictum 
to same effect). 


92. Ebell v. City of Baker, 299 P. 
3138, 137 Or. 427; Kearney v. West 
Chester, 49 A. 227, 199 Pa..392.. See 
Pringle v.,.Santa...Cruz,. 196,,.P. 926; 
51 Cal.App. 367; Custer Consol. Mines 
Co. v. Helena, 156 P. 1090, 52 Mont. 
35 (both to same_ effect). Con- 
tra. Holt v. City of Cheyenne, 137 P. 
876, 22 Wyo. 212. 


{a] Municipal water rights de- 
rived from pueblos have been heid, 
however, to be waters invested with 
a publie use, and hence it has been 
held that no prescriptive rights can be 
acquired against a municipality’s wa- 
ter right resting thereon. San Diego 
v. Cuyamaca Water Co., 287 P. 475, 
209 Cal. 105. 


[b] Statutory requirement of no- 
tice of adverse claims, required in or- 
der to obtain prescriptive rights 
against a municipality, must be ful- 
filled in order for such rights to ac- 
crue as to waters. City of Princeton 
v. Poole, 246 S.W. 819, 197 Ky. 248. 


93. Southern California Inv. Co. 
v. Wilshire, 77 P. 767, 144 Cal. 68. * 


[a] Period of occupancy as squat- 
ter on public lands (1) while not 
availing to raise a presumption as 
against the federal government, may, 
under Act (1866) § 2339, recognizing 
customary water rights, be counted 
as against subsequent patentees of 
lands through which flow the waters 
prescriptively claimed, since the stat- 
ute is a recognition not of the prior 
appropriator doctrine alone, but of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sition by prescription of rights in or to waters as 


against the government has been recognized.®* The 
rights of corporations, whether purely private or 
public utility corporations, are subject to be lost by 
prescription in the same manner as are those of nat- 
ural persons.®® According to some authorities, no 
rights in or to water can be acquired by prescription 
against those who, for infancy or other incapacity, 
would not have been able to make an actual grant of 
the water rights affected, as no grant will be pre- 
sumed where none could be made.?® 


Effect of privity of estate.°* In general, a tenant 
can in no case and under no circumstances establish 
a prescriptive right as acquired during his tenancy 
against his landlord in waters connected with the es- 
tate demised,®?* whether the user on which it is 
sought to be based rests on the terms of the lease or 
is under color thereof®® or not.t So, one who takes 
title to premises as to which a remote grantee has re- 


served the water rights cannot thereafter set up a | 


claim to such rights by virtue of adverse possession 
defeasive of the reservation in the grant;? but if he 
also takes other premises by an independent title un- 
connected with the deed or its reservation, he may, in 
respect of such additional premises, acquire prescrip- 
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tive title to the water rights as to which he is as free 
to act in such latter status as anyone totally uncon- 
nected with the reservations in the other deed.? A 
grantor of lands may, by prescription, obtain rights 
in or to water against his grantee or a remote grantee 
under him.* 


[§ 406] e. Effect of Nature or Character of Wa- 
ters Wherein Right Is Claimed. It has been consid- 
ered that the doctrine of prescription, or presump- 
tion of grant from lapse of time, can have no applica- 
tion to a case of underground waters percolating or 
oozing through the earth;® but there is other author- 
ity to the contrary effect, asserting and enforcing 
the existence of prescriptive rights in percolating 
waters under some circumstances.° Where the ,for- 
mer rule prevails, the owner of the spring or well 
whereby percolating waters emerge can gain no pre- 
seriptive right against others to have it continue to 
flow undiminished;’ where the latter is adopted, the 
contrary is true;® but, of course, other persons may, 
in any case, where the time and other conditions for 
prescription exist, acquire rights by prescription to 
use and enjoy the waters of the spring or well as 
against such owner® or as against riparian owners of 


s 


all claims which might accrue to such 
Squatters as against other settlers 
(Meng v. Coffey, 98 N.W. 713, 67 Neb. 
500, 108 Am.S.R. 697, 60 L.R.A. 910. 
See Tolman v. Casey, 13 P. 669, 15 
Or. 83 [to same effect]); (2) but there 
is other authority to the contrary ef- 
fect (Union Mill, etc., Co. v. Ferris, 
24 F.Cas.No. 14,371, 2 Sawy. 176; Van- 
sickle v. Haines, 7 Nev. 249 [overr 
Jones v. Adams, 6 P. 442, 19 Nev. 78, 
3 Am.S.R. 788 on the ground that the 
federal legislation was a recognition 
of previously accruing water rights, 
which doctrine the former case had 
denied]. See Wood v. Etiwanda Wa- 
ter. ©oe:, 454, Ps 726, 2122)- Cal, 152a[to 
same effect]). 


[b] Where grant precedes patent, 
period of prescription is not delayed 
until the time when the patent is is- 
sued, but the prescription begins to 
run from the time of the grant, if the 
user began before, or from the time 
of the user, if it begins in the inter- 
vening time. Wood v. Etiwanda Wa- 
ter Co., 54° P.-726, 122 Cal..152. 


94. Bowlby v. Woodley, 8 U.C.Q.B. 
(Ont.) 318. See French Hoek v. Hugo, 
10 App.Cas. 336 (holding rights to 
have been acquired under the Roman- 
Dutch law against the government of 
the Cape settlements in South Afri- 
ca). 

95. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
SiCt) 0382;°258 U.S. 625, 66) L.Wd: 797]; 
Big Rock Mut. Water Co. v. Valyermo 
Ranch. Co., 248 P. 264, 78 Cal.App. 
266. 

Prescriptive claim to rights whose 
graut would be ultra vires see infra 
text and note 96. 


96. Watkins v. Peck, 13 N.H. 360, 
40 Am.D. 156. See Hughesville Water 
Co. v. Person, 38 A. 584, 585, 182 Pa. 
450 (dictum to the effect that the 
user must be “continued as against 
an owner who is in life, and sui ju- 
ris. A lunatic, or one under any le- 
gal disability, is not affected by an 
adverse entry or possession’); Mar- 
tin v. Burr, 228 S.W. 543, 111 Tex. 57 
{rev (Civ.App.) 171 S.W. 1044] (rec- 
ognizing rule). But see supra § 396 
text and note 88. 


[a] Where grant would be ultra 


vires.—The use by one canal com- 
pany of the surplus water of another 
canal company for more than forty 
years will give no right to require 
the supply to be continued, if a grant 
for that purpose by the former com- 
pany would have been ultra vires. 
Staffordshire, ete., Canal Co. v. Bir- 
puneram Canal Nay. Co., 1 App.Cas. 
ot. 


97. Prescriptive rights by or 
against cotenants of water rights 
see supra § 400 text and notes 9, 10. 


98. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 114 


Mise. 590; Outram v. Maude, 17 Ch. 
D. 391. 
99. Chamber 


Colliery Co. v. Hop- 
wood, 32 Ch.D. 549. 


1. Outram v. Maude, 17 Ch.D. 391. 

2. Hoyt v. Carter, 16 Barb. (N.Y.) 
212 [aff 16 Barb. 221 note]. 

3. Hoyt v. Carter, supra. See Kav- 
anaugh v. Cohoes Light, ete., Co., 187 
N.Y.S. 216, 114 Misc. 590 (recogniz- 
ing rule). 

4 Hitchens v. Milner Land Coal & 
Townsite Co., 178 P. 575, 65 Colo. 597. 


5. Conn.—Roath v. Driscoll, 20 
Conn. 533, 52 Am:D. 352. 


Ohio.—Frazier v. Brown, 12 Ohio 
St. 294. 

Pa.—Lybe’s Appeal, 106 Pa. 626, 
51 Am.R. 542; Wheatley v. Baugh, 
25 Pa. 528, 64 Am.D. 721. 


Utah.—Crescent Min. Co. v. Silver 
King Min. Co., 54 P. 244, 17 Utah 444, 
70 Am.S.R. 810. 


Vt.—Wheelock v. Jacobs, 40 A. 41, 
70 Vt. 162, 67 Am.S.R. 659, 43 L.R.A. 
105. 

See Deadwood Cent. R. Co. v. Bar- 
ker, 86 N.W. 619, 14 S.D. 558 (to same 
effect). 


[a] Reasons for rule.—‘‘The doc- 
trine of prescription, or presumption 
of grant from lapse of time, can have 
no proper application . . .: 1. Be- 
cause the party against whom the 
doctrine would have to be applied, 
could not be reasonably required to 
enter his caveat against the appropri- 
ation of a thing so hidden and obscure 
as is percolating underground water; 
and 2. Because the appropriation of 
such waters by an adjoining propri- 


etor, is no infringement of his rights, 
so as to become the subject of legal 
redress until such time as he himself 
has’ occasion to appropriate them.” 
Frazier v. Brown, 12 Ohio St. 294, 311. 


6. Hudson v. Dailey, 105 P. 748, 
156 Cal. 617. See San Bernardino v. 
Riverside, 198 P. 784, 186 Cal. 7 (to 
same effect); Katz v. Walkinshaw, 
(OLP. 6637 -74..P.—166, ei4t Cale fl 6enoe 
L.R.A. 236, 99 Am.S.R. 35 (dictum to 
same effect). And see cases infra 
note 8 

Qualification of rule preventing pre- 
scription where supply is adequate for 
all where percolating waters involved 
see supra § 403 text and note 57. 


7. Roath v. Driscoll, 20 Conn. 533, 
52.Am.D. 352; Frazier v. Brown, 12 
Ohio St. 294; Lybe’s Appeal, 106 Pa. 
626, 51 Am.R. 542; Wheatley  v. 
Baugh, 25 Pa. 528, 64 Am.D. 721. See 
Crescent Min. Co. v. Silver King Min. 
Co., 54 P. 244,17 Utah 444, 70 Am.S.R. 
810 (dictum to same effect). 

8 Smith v. Adams, 6 Paige (N.Y.) 
435 [mod on other grounds 24 Wend. 
585]; Balston v. Bensted, 1 Campb. 
463, 170 Reprint 1022. . 


9. Cal—Neasham v. Yonkin, 179 
P. 448, 39 Cal.App. 464. 

Ky.—McPherson v. Thompson, 89 
S.W.. 195, 28 Ky Ln 266: 

Mass.—Tinker v. Bessel, 99 N.E. 


946, 213 Mass. 74. 


N.Y.—Eckerson vy, Crippen, 18 N.B. 
443, 110 N.Y. 585, 1.L.R.A, 487, 


Vt.—Clement vy. Rutland Country 
Club, 108 A. 43, 94 Vt. 63; Fraser vy. 
Nerney, 95 A. 501, 89 Vt. 257; Blaine 
v. Ray, 18 A. 189, 61 Vt. 566; Ar- 
buckle v. Ward, 29 Vt. 43. 


Wash.—Donatello v. Gust, 150 P. 
420, 86 Wash. 268; Kiser v. Douglas 
County, 126 P. 622, 70 Wash. 242, 47 
L.R.A.N.S. 1066, Ann.Cas.1914B 721; 
Mason v. Yearwood, 108 P. 608, 58 
Wash. 276, 30 L.R.A:N.S. 1158. 


[a] Public prescriptive rights in 
wells.—In Great Britain and Ireland, 
a right to resort to a well on private 
land for a supply of water may be- 
come vested in the inhabitants of the 
district or neighborhood generally by 
virtue of a dedication, express or im- 
plied, from immemorial usage. Smith 
v. Archibald, 5 App.Cas. 489; Dungar- 
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a stream fed thereby.1° Moreover, where the waters 
are not merely percolating waters, but form a well- 
defined subterranean watercourse, prescriptive rights 
may be acquired therein;1! and the right to dis- 
charge subterranean water in a given course onto 
the land of another may be acquired by preserip- 
tion.1? Waters which by artificial means are brought 
into a stream are nevertheless a subject of prescrip- 
tive rights against those who develop them if they 
are from sources which would independently replen- 
ish and augment the stream without such artificial 
aid,'® but not otherwise.1* Surplus?® or wastet® wa- 
ters are not ordinarily capable of supporting pre- 
seription; but under some circumstances prescrip- 
tive rights may be gained in such waters,** as they 
may also in flood waters flowing within a water- 
course.18 Unexercised contingent rights by custom 
in waters of a particular district do not necessarily 
prevent the acquisition of prescriptive rights in the 
water;!® nor does the fact that a judgment previ- 
ously fixed rights in or to the water adversely to 
claimant thenceforth remove the water from acquisi- 
tion by prescription under a holding initiated subse- 
quently by the unsuccessful party to the action.?° 


[§ 407] f. Nature and Extent of Rights Acquired. 


WATERS 


[§§ 406-407 


A right thus aequired by prescription is a vested and 
perfect legal right.21 Considered from the stand- 
point of those adversely interested, such a preserip- 
tive right is a servitude on their original mght or 
title ;? while, regarded from that of claimant, it is 
an incorporeal hereditament appurtenant to his 
land,?? a usufructuary right,?* being the same in 
character as would be a right acquired by a deed or 
grant from those whose rights are adversely af- 
feeted,?° but different from general riparian rights.?® 
The use in the manner and for the time required af- 
fects the land itself and is not merely personal as 
between the person enjoying and exercising it and 
those at any given time possessing interests capable 
of being affected adversely.2* It has been suggest- 
ed that what is acquired is the right to some benefit, 
privilege, or property, that only an adverse beneficial 
user can confer a right, and that a prescriptive right 
to inflict a harm on another, not correlative to some 
benefit enjoyed by claimant, cannot be acquired, how- 
ever long or adverse the user.”® Prescriptive rights 
may be on some condition and need not be absolute to 
be valid.?® At least in the absence of color of title,*° 
the extent of the right of encroachment on the rights 
of other riparian proprietors, conferred by prescrip- 


van Guardians v. Mansfield, [1897] 1 
Ir. 420; Holmfirth Local Bd. v. Shore, 
59 2.) 844: 

10. Hutchins v. Lavery, 139 N.Y.S. 
957, 78 Misc. 518. 

ll. Wheatley v. Baugh, 25 Pa. 528, 
64 Am.D.*721. 

12. Parizek v. Hinek, 123 N.W. 180, 
144 Iowa 563. 

13. Smith v. Gaylord, 175 P. 449, 
UT9RCal 06. 
Cardelli 
Co., 66 P. 950, 


v. Comstock Tunnel 
26 Nev. 284; Garns v. 
Rollins, 125 P. 867, 41 Utah 260, Ann. 
CASHIUS CrpelAls9 - See E. Clemens 
Horst Co. v. New Blue Point Mining 
Co.; 171. P. 417, 177 Cal. 631. (recogniz- 
ing rule). 

15. Kountz v. Carpenter, (Tex.Civ. 
App.) 206 S.W. 109; Miller v. Wheel- 
er, 103 P. 641, 54 Wash. 429, 23 L.R.A. 
N.S. 1065. And see supra § 403 text 
and note 56. 


16. Joerger 
tric Co., 276 P. 1017, 
eéker v. Lutz, 224 Pi 
App. 649; Wood River 
Arkoosh, 215 P. 975, 37 Idaho 348; 
Wimer v. Simmons, 39.P. 6, 27 Or. 1, 
50 Am.S.R. 685; Fraser v. Nerney, 95 
ALD Ot,. 89, Vit. 267, 


17. Rose v. Mesmer, 75 P. 905, 142 
Gale oe. wscew Hucehins: (via lavVery, 
139 N.Y.S. 957, 78 Mise. 518 (recog- 
nizing rule). 


18. Armstrong v. Payne, 
638, 188 Cal. 585. 


19. See case infra this note. 


fa] Waters within tin bounds of 
Cornwall, wherein the tin bounders 
do not exercise their rights during 
the prescriptive period, may be the 
subject of prescriptive rights based 
on user. Gaved v. Martyn, 19 C.B. 
N.S. 732, 115 E.C.L. 732, 144 Reprint 
974, 

20. Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266. 


[a] Persons who have opportunity 
to assert rights in water adjudication 
proceedings cannot thereafter assert 
a prescriptive right, however, to wa- 
ters which they might have put failed 


v. Pacific Gas & Blec- 
207 Cal. 8; Hun- 
1001, 65 Cal. 
Power Co. v. 


206 P. 


to claim in such proceedings by vir- 
tue of prescription. Bieser v. Stod- 
dard, 216 -P. 707,.73 Colo. 554. 


21. Wutchumna Water Co. v. Ra- 
gle, 84 P. 162, 148 Cal. 759; Gordons- 
ville v. Zinn, 106 S.E. 508, 129 Va. 542, 
14 A.L.R. 318. 


22. Northern California Power Co., 
ola v. Flood, 199 P. 315, 186 
Cal. 301. 


23. Manier v. Myers, 4 B.Mon. 
(Ky.) 514; Rollins y. Blackden, 92 A. 
521, 112 Me. 459, Ann.Cas. 1917A 875; 
Oregon Constr. Co. vy. Allen Ditch Co% 
aa 455, 458, 41 Or. 209, 93 Am.S.R. 


SN TVes & 5 riparian right to 

have the water flow is appur- 
tenant to the land running with it 
as a corporeal hereditament. 
If the riparian owner, grants a right 
to divert the water and convey it 
away to and upon the lands of the 
grantee, the grant becomes an ease- 
ment appurtenant to such _ lands, 
which becomes thereby the dominant 
estate, and the grant an incorporeal 
hereditament. If title be acquired by 
prescription, the estate and the right 
are the same so that we are con- 
fronted with the anomalous proposi- 
tion that plaintiff has lost a corporeal 
hereditament appurtenant to its land 
by reason of the operation of the stat- 
ute of limitations, and the defendant 
has acquired an easement or incorpo- 
real hereditament appurtenant to its 
lands by virtue of the same statute; 
in other words, that the statute has 
operated to convert a corporeal here- 
ditament into an incorporeal heredit- 
ament, and at the same time to devest 
plaintiff of the one and invest defend- 
ant with the other.” Oregon Constr. 
Co. v., Allen Ditch Co., supra. 


24. Bazet v. Nugget Bar Placers, 
296 BP. 6165) 2118 Cali 60:7, 


25. Ebell v. City of Baker, 299 P. 
318, 137 Or. 427; Oregon Constr. Co. 
v. Allen Ditch Co., 69 P. 455, 41 Or. 
209, 93 Am.S.R. 701; Dontanello v. 
Gust, 150 P. 420, 86 Wash. 268. 


Nature of water rights under grant, 
contract, or license see infra §§ 552, 
586, 591, 


Presumed lost grant as basis of 


doctrine of prescriptive right see su- 
pra § 396. 

26. Ingraham v. 
Conn. 584, 


Nature of riparian rights generally 
see supra § 8. 

27. Jordan v.* Lang, 
Ivimey v. Stocker, L.R. 
See French Hoek v. Hugo, 
Cas. 336 (to same effect). 


28. Hughesville Water Co. v. Per- 
son, 388 A. 584, 182 Pa. 450. And see 
supra § 397 text and note 95. 


29. Bolivar Mfg. Co. v. Neponset 
Mfg. Co., 16 Pick. (Mass.) 241; Wat- 
kins v. Peck, 13 N.H. 360, 375, 40 Am, 
D. 156; Carlisle v. Cooper, 21 N.J.Eq. 
DTG6,% 59 To. katt 19% IN. es S27 licens 
buckle v. Ward, 29 Vt. 43. See Buell 
v. Read, .5 U.C.Q.B. (Ont.)°> 546 (to 
Same effect). 


“A grant, upon condition that the 
grantee shall perform certain acts, 
may be pr esumed from a usage . ns 
to exercise the right adversely, and 
perform the duty connected with it, 
as well as an absolute grant may pe 
performed from the exercise of a 
VES alee vs - without the perform- 
ance of a duty to the owner. Pre- 
scriptions may be upon condition, and 
there seems to be no valid reason why 
usage might not show the grant of 
a perpetual right, upon the condition 
of the payment of an annual sum or 


Hutchinson, 2 


22) (SiO Sar 
1 Ch. 396? 
10 App. 


rent. Such grants are legal, notwith- 
standing recent circumstances are 
showing them to be inexpedient 


Where they embrace large tracts of 
land.” Watkins v. Peck, supra. 


“As the prescriptive right to the 
use or flow of water originates from 
its accustomed use, the right may be 
qualified as to times, seasons, and 
mode of enjoyment, by the character 
of the use from which the right has 
originated. Prescriptions may be 
upon condition in restraint of the 
mode in which the prescriptive right 
is to be enjoyed, or may have annexed 
to them a duty to be performed for 
the benefit of the person against 
whom the prescription exists.” Car- 
lisle v. Cooper, supra 


30. Wood River Power Co. v. Ar- 
koosh, 215 P. 975, 37 Idaho 348. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion, is dependent on the extent to which the person 
entitled by prescription has invaded those rights in 
the process and during the period of establishment of 
the right;°! the right: is measured by the manner and 
extent of use originally established and actually en- 
joyed during the prescriptive period,*? and does not 
attach to something else that may be deemed equiva- 
lent,°* nor bind or limit the use of property other 


31. Ala.—Smith v. McElderry, 124 
So. 896, 220 Ala. 342. 


Gal: 
gle, 84 P. 162, 148 Cal. 759. 

Ky.—Manier v. Myers, 4 B.Mon. 514. 

Mich.—Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 173 Mich. 
474, 43 L.R.A.N.S. 836. 


N.J.—Carlisle v. Cooper, 21 N.J.Eq. 
576 [aff 19 N.J.Eq. 257]. 

N.Y.—Hall v. Augsbury, 
622. 

Or.—Salem Flouring Mills Co. v. 
Lord, 70 P. 832, 69 P. 1033, 42 Or. 82; 
Tucker v. Salem Flouring Mills Co., 
TP.53,43 Ore 28: 

Ont.—Bechtel v. Street, 20 U.C.Q.B. 
15. See Haley v. Enis, 10 U.C.Q.B. 
404 (to same effect). 


And see cases infra notes 32-34. 


“The right is commensurate, with 
the extent to which it was adversely 
enjoyed for the requisite statutory 
period sufficient to vest the right.” 
Wutchumna Water Co. v. Ragle, 84 
PL62, 165, W48rCal.. 759: 


46 N.Y. 


32. Ee gy ee: Mili, ete:, -Co. y:- 
mebere 81 F. 
Ala.—Smith v. “McElderry, 124 So. 


$96, 220 Ala. 342. 


Cal.—Scott v. Fruit Growers’ Sup- 
ply Co., 258 P. 1095, 202 Cal. 47; Arm- 
strong v. Payne, 206 P. 638, 188 Cal. 
585; Northern California Power Co., 
Consolidated v. Flood, 199 P. 315, 186 
Cal. 301: EE. Clemens Horst Co. v. 
Tarr Min. Co., 163 Pa 492, 174° Cal. 
430; Anaheim Union Water Co. v. 
Ashcroft, C4 P Veo lotions Noa mln; 
Southern California Inv. Co. v. Wwil- 
shire, 77 P. 767, 144 Cal. 68; Faulk- 
ner v. Bondoni, 370 Pa 883, "104 Cal. 
140; Willits Water, ete., Co. v. Lan- 
drum, 175 P. 697, 38 Cal.App. 164; 
Smith v. Hampshire, 87 P. 224, 4 Cal. 
App. 8. See Miller & Lux v. Madera 
Canal. eben C0. 99 bs 502,155 Calero, 
22 L.R.A.N.S. 391 (recognizing rule). 

Conn.—S. O. & ©. Co. v. Ansonia 
Water  COmwio. As-4525 Sseconn. (611; 
Ingraham v. Hutchinson, 2 Conn. 584. 

Idaho.—Wood River Power Co. vy. 
Arkoosh, 215 P. 975, 37 Idaho 348. 


Mass.—Tinker v. Bessel, 99 N.E. 
946, 213 Mass. 74. 

Miss.—Pompey Lake Drainage 
Dist. v. McKinney Lake Drainage 


Dist., 99 So. 387, 1386 Miss. 168. 


Nev.—Malmstrom v. People’s Drain 
Ditch Co., 107 P. 98, 32 Nev. 246 [aff 
143 P. 238, 37 Nev. 469]; Boynton yv. 
Longley, 6 P. 487, 19 Nev. 69, 3 Am.S. 
R. 781. 

N.Y.—Marcly v. Shultz, 29 N.Y. 346 
[aff 39 Barb. 600]; Hutchins v. Lav- 
ery, 139 N.Y.S. 957, 959, 78 Misc. 518 
[cit Cyc]; Dexter v. Jefferson Paper 
Co., 50 N.Y.S. 557, 22 Misc. 389; Smith 
v. Adams, 6 Paige 435 [mod on other 
grounds 24 Wend. 585]. See Ham- 
ye v. Antwerp Light & Power Co., 

30 N.Y.S. 621, 132 Misc. 786 (to same 
erect). 

Pa.—Scranton Gas, etc., Co. v. Dela- 
ware, 88 A. 24, 240 Pa. 
604, BOs dl Org Irving v. 
Media, 10 Pa. Super. 132 laff 45 A. 482, 
194 Pa. 648]. 


Tex.—Hall v. Carter, 77 S.W. 19, 33 
Tex.Civ.App. 230. 
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Vt.—Arbuckle v. 

Va.—Kirk v. 
Va. 519. 

Wash.—Mally v. Weidensteiner, 153 
P. 342, 347, 88 Wash. 398 [cit Cyc]; 
Dontanello v. Gust, 150 P. 420, 86 
Wash. 268. 


Ont.—McNab v. Adamson, 6 U.C.Q. 
ay 1003) Buell \v.. Read} 5\\U.C.Q.B: 


“The right acquired by prescrip- 
tion is only commensurate with the 
right enjoyed. The extent of the en- 


Ward, 29 Vt. 43. 
Hoge, 97 S.H. 116, 123 


joyment measures the right.’? Union 
tees etc., Co. v. Dangberg, 81 F. 73, 


_ “The extent of the right acquired 
is measured by the extent to which 
the claim was asserted and main- 


tained.” S. O..& C. Co. v. Ansonia 
Water Co., 78 A. 432, 437, 83. Conn. 
611. 


“The extent of the right acquired 

. will depend upon the claim of 

the plaintiff, and the acquiescence of 

the defendant and those from whom 

he derives title, in such use.’ Ar- 
buckle v. Ward, 29 Vt. 43, 52. 


“The right which is acquired by ad- 
verse use of the water of a stream is 
measured by the extent to which the 
claim was asserted and maintained. 
In other words, no greater right will 
be acquired than that which flows 
from both the use and the claim.” 
Donatello v. Gust, 150 P. 420, 422, 86 
Wash. 268. 

[a] “Prescriptive rights are 
stricti juris and should not be extend- 


ed beyond the actual user.” Scott v. 
Fruit Growers’ Supply Co., 258 P. 
1095, 1097, 202 Cal. 47. 

[b] Counter-use limiting enjoy- 


ment.—Where the user made is ac- 
quiesced in, in some particulars, but 
in other regards those adversely in- 
terested themselves claim and exer- 
cise rights in the water throughout 
the prescriptive period, the right ac- 
quired by prescription is subject to 
the countervailing enjoyment thus 
carved out of it during the period of 
their mutual establishment. Smith 
v. Hampshire, 87 P. 224, 4 Cal.App. 8. 


[c] Prescriptive claim founded on 
sale, gift, or agreement is ordinarily 
to be determined, as to the extent of 
the right, by the extent of the origi- 
nal sale, contract, or gift as express- 
ed in the terms thereof. Clement v. 
Rutland Country Club, 108 A. 843, 94 
Vt. 63; Arbuckle v. Ward, 29 Vt. 43. 
See Allen v. Roseberg, 126 P. 900, 70 
Wash. 422 (to same effect). - 


[d] Rule applies with equal force 
to matters other than quantity of wa- 
ter taken, and thus, although there is 
no claim of any increased quantity be- 
yond that prescriptively enjoyed, if 
the continued exercise of the right in- 
volves a further invasion of the 
rights of others, as, for instance, with 
respect to the maintenance of a body 
of water at a particular level, the 
right to the prescriptive quantity 
must yield to the additional riparian 
right which would be infringed by 
its taking. Kennedy v. Niles Water 
Supply Co., 139 N.W. 241, 173 Mich. 
474, 43 L.R.A.N.S. 836. 


[e] Where prescriptive taking is 
not of definite quantity but varies 
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than that originally affected by the adverse use.** 
Thus, where an appropriation for the period of pre- 
seription exists, the appropriator may continue to 
take the amount of water which he has customarily 
appropriated under circumstances giving rise to his 
prescriptive right,*® subject only to qualifications or 
limitations acknowledged by him or rightfully exer- 
cised by others during the period of prescription,*® 


from time to time with the varying 
needs and wishes of the appropriator 
(1) the prescription is held to apply 
to the capacity rather than the actual 
user (Jordan v. Lang, 22 S.C. 1459), 
(2) and thus, where one has acquired 
the right to use any amount of wa- 
ter as against a lower riparian own- 
er, it is immaterial, as to the latter, 
that the use of the water is increasing 
or will increase in the future (S. O. & 
C. Co. v. Ansonia Water Co., 78 A. 
432, 83 Conn. 611). 


Esteppel to claim full extent of 
prescriptive right see infra § 408 text 
and note 81. 


33. Willits Water, ete., Co. v. Lan- 
drum, 175 P. 697, 38 Cal. App. 164. 


[a] Thus, where, over the period 
of prescription, a certain quantity of 
water is used at certain hours of the 
day, the right acquired is limited to 
that, and there is no right to use a 
somewhat less quantity continuously 
throughout the day, even though the 
total quantity taken in the course of 
a day is the same or even less under 
the latter method as under the one 
actually employed while the right 
was being perfected. Willits Water, 
ete; Co. \v.. Landrum, £75) P. 697; 38 
Cal.App. 164. 


34. Union Mill, etc., Co. v. Ferris, 
24 F.Cas.No. 14, 371, 2 Sawy. 176. 

‘35. U.S.—Tyler v. Wilkinson, 24 F. 
Cas.No. 14,312, 4 Mason 397. 


Cal.—San Bernardino \v. Riverside, 
198 P. 784, 186 Cal. 7; Pomona Land, 
etce., Co. v. San Antonio Water Co., 93 
PUSS 152) Cale vse 


Conn.—S. O. & C. Co. v. Ansonia 
Water Co., 78 A. 432, 83 Conn. 611. 


N.Y.—Union Bag, ete., Co. v. Allen 
Bros. "Co., 95 N.Y.S. 214, 107 App: Div. 
529; Terry v. Smith, 47 Hun 333 


ooo. 
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Pa.—lIrving v. Media, 10 Pa.Super. 
132 [aff 45 A. 482, 194 Pa. 648]. 


ays .—Blaine v. Ray, 18 A. 189, 61 Vt. 


Wiash.—Mason yv. Yearwood, 108 P. 
608, 58 Wash. 276, 30 L.R.A.N.S. 1158. 


[a] Proportional or quantitative 
test as measure of right.—Where a 
nonriparian proprietor takes, under 
the circumstances requisite for pre- 
scription, but the taking is only of a 
part of the stream and there is suffi- 
cient water despite Such taking to 
satisfy the needs of riparian pro- 
prietors, the right acquired is not a 
right to take the same absolute meas- 
urement of water as has been cus- 
tomarily taken but to take that pro- 
portion of the whole stream which 
has been so appropriated. Mally v. 
SVC coca 153 P. 342, 88 Wash. 


Bo Tyler v. Wilkinson, 
No. 14,312, 4 Mason 397. 


[a] Additional water which, as 
matter of indulgence and not under 
any claim of right, a party is allowed 
to use even for the prescriptive period 
may not thereafter be taken by him, 
his rights being limited to that quan- 
tity as to which, under a claim of 
right, he has acquired the exclusive 
use. Tyler v. Wilkinson, 24 F.Cas. 


24 F.Cas. 
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but here the right stops,?7 and the appropriator may 
not enlarge his use nor appropriate further any sur- 
plus water not already used by the riparian proprie- 
tors,?® on the notion that such water is open to the 
first occupiers,’® or that an appropriation of the 
part establishes a right to appropriate the whole at 
his pleasure;*® nor does his prescriptive right ex- 
tend to waters which have all along been actually ap- 
plied to a beneficial use by those against whom the 
prescription operates.*! According to some author- 
ities, one prescriptively entitled to appropriate may 
make such appropriation as he has been wont to do 
without limitation to the amount actuatly neces- 
sary*? or put to use by him;#? but, at least in those 
jurisdictions where user for a beneficial purpose is 
an essential element in the right,** the extent of the 
user’s right is limited not only by the actual quanti- 
ty of the appropriation as made, but by the quantity 
which is applied for beneficie! purposes,*® and he 
ean have only so much as is reasonably necessary for 
such a purpose.*® The doctrine of the balance of 
convenience is not available to enlarge the extent of 
a right by prescription beyond that fixed by general 
rules of law.4? 


Continuance or creation of further rights having 
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independent source. However, the appropriation 
does not destroy the right to the use of the water as 
a riparian proprietor, and any rights incident to that 
character continue to exist unaffected by the fact of 
the exclusive use established by prescription, as an 
overplus beyond the quantum of the rights possessed 
as appropriator;*8 and increasing his use is proper 
and permissible if he does not exceed his rights as ri- 
parian owner.*® Where, independent of prescrip- 
tion, the party taking water has a valid claim, by 
grant or otherwise, to any or all of the water above 
a certain point in its course, and where he further 
has a prescriptive right in waters further down- 
stream, the rules and restrictions as to the extent of 
the prescriptive right apply only to the water be- 
low that point, which is determinable by the rules 
stated earlier in this section, and not to the whole of 
the water generally.°° Of course, the prescriptive 
right originally acquired may be increased by a fur- 
ther adverse holding, for the necessary time and un- 
der the requisite conditions to give rise to prescrip- 
tion, beyond the rights possessed by virtue of the 
original presecription;°* but an increase in the user, 
during or after the running of the prescriptive pe- 
riod, gives, of course, no prescriptive right to the 


No. 14,312, 4 Mason 397. 

[b] MNotice.-—(1) Where, through- 
out the prescriptive period, the en- 
joyment was claimed and exercised 
without the giving of notice on each 
occasion of its exercise, the exercise 
may not thereafter be limited or con- 
ditioned on the giving of notice. 
Wutchumna Water Co. v. Ragle, 84 
Poe tas Cal (oo. (2) 1s ReEre sat 
appropriator’s notice is posted, but it 
is insufficient to comply with the 
rules respecting prior appropriation, 
it is still important as showing the 
extent of tthe right claimed and thence 
the limits of that acquired. Dona- 
tello v. Gust, 150 P. 420, 86 Wash. 268. 


37. Cal.—San Bernardino v. Riv- 
erside, 198 P. 784, 186 Cal. 7; Ana- 
heim Union Water Co. vy. Ashcroft, 94 
PNI613, .153 Cal. 1525 Gutierrez, (v. 
Wege, 79 P. 449, 145 Cal. 730; With- 
erill v. Brehm, 240 P. 529, 74 Cal.App. 
286. 

Mich.—Mastenbrook vy. Alger, 68 N. 
W. 213, 110 Mich. 414. See Stock v. 
Hillsdale, 119 N.W. 485, 155 Mich. 
375 (recognizing the rule, but refus- 
ing to enjoin taking more water than 
the appropriator was taking when the 
prescriptive period began, where a 
constantly increasing amount was 
taken each year both before and after 
such time to the knowledge of com- 
plainant who nevertheless continued 
to permit such a course of conduct 
and the making of expensive outlays 
for the purpose of making such in- 
ereasing appropriations, without ob- 
jecting). 

Nev.—Boynton v. Longley, 6 P. 437, 
19 Nev. 69, 3 Am.S.R. 781. 


N.C.—Geer v. Durham Water Co., 
37 S.E. 474, 127 N.C. 349. 


Or.—Bonifacich v. Cummings, 227 
P. 469, 111 Or. 555; Salem Flouring 
Mills Co. v. Lord, 70 P. 832, 69 P. 1033, 
42 Or. 82. 

Pa.—Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., 88 A. 24, 240 
Pa. 604, 47 L.R.A.N.S. 710. 


Wash.—Mason v. Yearwood, 108 P. 
608, 58 Wash. 276, 30 L.R.A.N.S. 1158. 

See Olney v. Fenner, 2 R.I. 211, 57 
Am.D. 711 (to same effect). 


And see cases infra note 38. 

[a] Periodical use.—‘“‘The use -of 
all of the water. . . or of a part 
thereof for only a portion of the time 
is not sufficient to give title to that 
quantity of water continuously.” 
Pabst, V.,kinmand, 211) Po 41a) 1b £90 
Cal. 124. See Bazet v. Nugget Bar 
Placers, 296 P..616, 211 Cal.. 607 (to 
same effect). 


Sor Perry ive Calkins) 1130 2.mls6, 
159 Cal. 175; Ingraham y. Hutchin- 
son, 2 Conn. 584; Hall v.. Carter, 77 
SW, 19, 38 Tex.Civ. App<230.) And 
see cases infra notes 39, 40. 

39. Tyler v. Wilkinson, 24 F.Cas. 
No. 14,312, 4 Mason 397. 


49. Irving v. Media, 10 Pa.Super. 
132 [aff 45 A. 482, 194 Pa. 648]. 


41. Ayer v. Grondoni, 187 P. 187, 45 
Cal.App. 218. 


42. Tyler v. Wilkinson, 24 F.Cas. 
No. 14,312, 4 Mason 397. 


43. Tyler v. Wilkinson, supra. See 
Watkins v. Peck, 13 N.H. 360, 378, 40 
Am.D, 156 (holding that, if one ac- 
quires title by prescription and “can 
maintain a right to have a certain 
quantity of water run to her land, 
q she may use it, or permit oth- 
ers to use a portion of it, or let it 
run to waste’). 


[a] Where original appropriation 
was for specific purpose or use, how- 
ever, and the extent of the taking 
has been what was necessary to sup- 
ply that use, the right acquired may 
be limited thereby. Mastenbrook v. 
Alger, 68 N.W. 213, 110 Mich. 414. 


rare See supra § 397 text and notes 

45. Joerger v. Pacific Gas, etc., Co., 
216 Be 1o17, 207 Cal. 8; Pabst v. Rin- 
mand, 211 P. 11, 190 Cal. 124; Oliver 
v. Robnett, 210 P. 408, 190. Cal. 51: 
Northern California Power Co., Con- 
solidated v. Flood, 199 P. 315, 186 Cal. 
301; Turner v, Hast Side Canal, etce., 
CO ela BasOlos Oo soa Oona Sadittors 
nia Pastoral, etc., Co. v. Madera Canal, 
eG, -CO., plese M18 SGT Carss) Vit! 
Shasta Power Corporation v. Mc- 
Arthur, 292 P. 549, 109 CalApp. 171; 
Witherill v. Brehm, 240 P. 529, 74 


Cal.App. 286. 


46. Pabst v. Finmand, 211 P. 11, | 


15, 190 Cal. 124; Oliver v. Robnett, 
210 P. 408, 190 Cal. 51; Haight v. 
Costanich, 194 P. 26, 184 Cal. 426; 
California Pastoral, etc., Co. v. Ma- 
dera Canal, ete., Co., 138 P. 718, 167 
Cal. 78; Big ‘Rock Mut. Water Co. v. 
Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266. 


“Claimants, to gain a right to the 
use of a definite amount of water, 
must show that the quantity of water 
awarded them has been actually di- 


verted, that it was applied to a bene- | 


ficial use, and that the amount 
claimed was reasonably necessary for 
such use.” Pabst v. Finmand, supra. 


[a] Impounding water for mere 
purpose of holding it in storage. 
without devoting the stored water to 
use, is not a beneficial purpose such 
that a right to continue so to act may 
be maintained as of prescriptive right. 
Lindblom v. Round Valley Water Co., 
173 Pi994y L728? Cal. ‘450: 


[b] Taking for purpose itself 
beneficial but in excess of the amount 
reasonably necessary to fulfill that 
purpose gives no right to the excess 
beyond the reasonably necessary 
amount. California Pastoral, ete., Co. 
v. Madera Canal, etc., Co., 1388 P. 718, 
167 Cal. 78. 


[ec] Whether adverse user is by 
riparian proprietor or appropriator is 
immaterial, their rights being the 
same in this respect.. California Pas- 
toral, ete., Co. v. Madera Canal, etc., 
Cons USSR ACLSS Toe Cal vss 


47. Scott v. Fruit Growers’ Supply 
Co., 258 PB. 1095; 202 Cal, 47; 


48. Tyler v. Wilkinson, 24 F.Cas. 


No. 14,312, 4 Mason 397; Southern 
California Inv. Co. v. Wilshire, 77 P. 
767, 144 Cal. 68; Mt. Shasta Power 
Corporation v. McArthur, 292 P. 549, 
109 Cal.App. 171; King v. Tiffany, 9 
Conn. 162. ’ 

49. King v. Tiffany, supra. 


50. S. O. & C. Co: v. Ansonia Wa- 
ter Co., 78 A. 432, 83 Conn. 611. 


51. McNab vy. Adamson, 8 U.C.Q.B. 
GON) ale 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 407-408] 


amount of the increase where it has not of itself been 
enjoyed throughout the period of prescription.®? In 
those jurisdictions where the extent of the right is 
limited to the amount beneficially employed,** there 
can be no independent or Separate right where the 
prescriptive amount of itself is sufficient for all ben- 
eficial uses, the sum of the rights of: all kinds being 
limited at all times by the standard of beneficial pur- 
pose.°# 


Right to alter mode or place of enjoyment. The 
person entitled to rights by prescription is not bound 
to use the water in exactly the same manner or to 
continue the same precise application of it as that 
exercised during the time when the right was being 
acquired, provided the altered use sought to be made 
does not impose an added burden on the servient 
tenements;°° and while the owner of a prescriptive 
right to or in waters has not the unconditional right 
to change the place of its use at his pleasure,®® but 
may only change it subject to the qualification that, 
where other persons have subordinate rights in the 
water, the right to change the place of use is exer- 
cisable only when, and to the extent that, such change 
will not injure the subordinate right,°7 nevertheless, 
to that extent he does have a right to alter the loca- 
tion or place of exercise of dominion.®§® 
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Right to make repairs. One entitled to a water 
right by prescription has, in connection therewith, 
the right to make such repairs as are necessary to 
preserve the enjoyment of the right undiminished if 
such repairs do not injuriously inerease the burden 
on servient tenements.°® 


[§ 408] g. Loss or Termination of Prescriptive 
Right. Although the user or enjoyment confers an 
incidental benefit on the owner of a servient tene- 
ment, the dominant tenement or its owner is under 
no duty to continue its exercise for their benefit but 
may discontinue the exercise at any time, there be- 
ing no duty to continue involved in the acquisition 
of a prescriptive right.°°-°1 Prescriptive rights once 
acquired cannot be taken from or lost by those ac- 
quiring them except by their voluntary acts, by for- 
feiture, or by operation of law;°? they are subject to 
be lost only as similar property might be had title 
thereto been acquired by deed.®? Such a right, ac- 
quired by user, may be lost by disuser, the discon- 
tinuance of the use for a long period affording a pre- 
sumption of the extinguishment of the right;°* but it 
has been held not to be divested by mere intermission 
or cessation of use of the water for any period less 
than the prescriptive period itself.6° An interrup- 
tion of the user, after the running of the period of 


52. Boynton v. Longley, 6 P.: 4387, 
19 Nev. 69, 3 Am.S.R. 781; Penrhyn 
Slate Co. v. Granville Elec. Light, 
Ctes, Coy (5) Neb. 066, 181= NoYes 92,12 
Ann.Cas. 782; Tucker v. Salem Flour- 
ing Mills Co., 7 P. 538, 13 Or. 28; Hden- 
dale Land Co. v. Morgan, 161 P. 360, 
93 Wash. 554. 

53. See supra text and note 45. 


54. Oliver v. Robnett, 210 P. 408, 
190 Cal. 51; Mt. Shasta Power Corpo- 
ration v. McArthur, 292 P. 549, 109 
Cal.App. 171. 

55. Walton Cranberry Co. v. Sea- 
mon, 13% ~N.Ws# 147, Tivo Mich. 98; 
Whittier v. Cocheco Mfg. Co., 9 N.H. 
454; Carlisle v. Cooper, 21 N.J.Eq. 
576 [aff 19 alae 9 257]. See Ham- 
mond v. Antwerp Light & Power Co., 
230 N.Y.S. 621, 132 Misc. 786 (holding 
change to detriment of others not 
permissible); Hutchins v. Lavery, 139 
N.Y.S. 957, 78 Mise. 518 (taking 
through one-inch pipe substituted for 
earlier half-inch pipe held proper, 
where amount taken was not varied). 
And see cases infra § 408 text and 
note 68. 

[a] Substitution of permanent 
erections in place of temporary ones 
previously and throughout the pre- 
scriptive period, used to ettectuate 
the enjoyment to which the prescrip- 
tive right is acquired, is proper if 
there is no greater invasion of the 
rights of others thereby. Marcly vy. 
Shults, 29 N.Y. 346 [aff 39 Barb. 600]. 


56. Scott v. Fruit Growers’ Supply 
Co., 258 P. 1095, 202 Cal. 47; Southern 
California Inv. Co. v. Wilshire, 77 P. 
767, 144 Cal. 68. 

57. Scott v. Fruit Growers’ Sup- 
ply Co., 258 P. 1095, 1097, 202 Cal. 47; 
Southern California Inv. Co. v. Wil- 
shire, 77 P. 767, 144 Cal. 68; Wood 
River Power Co. v. Arkoosh, 215 P. 
975, 37 Idaho 348. 

“Since the prescriptive right is 
limited by the extent of the use which 
conferred the title, the place of use 
cannot be changed, where to do so 
would interfere with the rights of oth- 
ers.” Scott v. Fruit Growers’ Supply 
Co., supra. 

Change of place of diversion as 
termination of right see infra § 408 


text and note 67. 

5S, Perky, Vv. Calkins, ts) Ps. 136, 
5S eCal, bt Carlisle vA \ooper;--2 i 
N.J.Eq. 576 [aff 19 N.J.Eq. 257]. And 
see infra § 408 text and note 67. 


[a] Change from one fork or 
tributary to another of place of di- 
version is permissible where no in- 
jury is thereby inflicted on those be- 
low the junction of the two other than 
what they suffered by the original 
acts. Cheda v. Southern Pac. Co., 134 
ee ali aa, Meal AD Das Cok 

59. Gilroy v. Kell, 228 P. 400, 67 
Cal.App. 734. 

60-61. Mass.—Brace v. Yale, 
Mass. 488. 

N.J.—Sparks Mfg. Co. v. Newton, 
41 A. 385, 57 N.J.Eq. 367 [rev on oth- 
er grounds 45 A. 596, 60 N.J.Eq. 399]. 

Ohio.—Miner v. Thomas Furnace 
Co., 12 Ohio Cir.Dec. 490. 


Pa.—kKearney v. West Chester, 49 A. 
227, 199 Pa. 392) 


Eng.—Mason v. Shrewsbury, 
FY COs On), Be DOs 


See Norton v. Volentine, 14 Vt. 239, 
39 Am.D. 220 (dictum to same ef- 
fect). 

62. Fisher v. Bountiful City, 59 P. 
520, 21 Utah 29. See Smith v. State, 
189 N.Y.S. 48, 115 Misc. 683 (prescrip- 
tive right not affected by fact that 
thereafter excess of water subjected 
claimant to liability for damage 
caused thereby). 

[a] Taking by municipal corpora- 
tion.—A municipal corporation did 
not, by virtue of organization under 
1 Comp. L. (1888) p 619 arts 4, 16, ac- 
quire any right to take prescriptive 
rights to waters within its: limits 
from those entitled to them. Fisher 
Me Bountiful, City, 59 RP: 520;°21) Utah 
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ete, 


63. Mason v. Yearwood, 177 P. 777, 
105 Wash. 335. See Ebell v. Baker, 
299 PP. 3138/7137 Or. 427° (to same ef- 
fect). 

Loss or termination of water rights 
created by deed or transfer see infra 
§§ 5738, 878. 

64. Hazard v. Robinson, 11 F.Cas. 
No. 6,281, 3 Mason 272; Bazet v. Nug- 


get Bar Placers, 296 P. 616, 211 Cal. 
607; Flynn v. Service, 103 N.W. 541, 
140 Mich. 121. 


[a] In England and Canada (1) 
where the right is based on the pre- 
scription or limitation statutes, there 
must have been no nonuser during the 
last twenty years next before action 
brought involving the alleged pre- 
scriptive right, and if in that time 
such nonuser as the statute mentions 
has oecurred, no prescriptive right is 
made out even though at some more 
remote time there was a continuous 
exercise over that period. 
Enis, 10) U.C.Q.B.) (Ont) 
Kechnie v. McKeyes, 10 U.C.Q.B. 
(Ont.) 37. (2) It is otherwise where 
there is an exércise of the right for 
forty years, under Canada Prescrip- 
tion Act (10 & 11 Vict. c 5), whereby a 
right comparable to that of posses- 
sion from time immemorial, in Eng- 
land, is conferred. McKechnie y. Mc- 
Keyes, supra. (3) Where the doc- 
trine of lost grant applies, nonuser 
not amounting to abandonment does 
not destroy it. Watson v. Jackson, 
31 Ont.L. 481, 6 Ont.W.N. 509, 5 Ont. 
W.N. 845. (4) There can be a loss 
of right by a failure to exercise it 
but only if the nonexercise is accom- 
panied by circumstances indicative 
of an intention to abandon the right. 
Watson v. Jackson, supra. 


[b] Discontinuance of beneficial 
us6 and application of the water for 
a beneficial purpose, although it con- 
tinues to be taken but not beneficially 
applied, may result in the loss of a 
prescriptive right to such portion of 
the water as is not so applied in a 
jurisdiction where application to a 
beneficial purpose is one of the ele- 
ments of a prescriptive right.. Bazet 
v. Nugget Bar Placers, 296 P. 616, 211 
Cal. 607. ; 


65. Haight v. Morris Aqueduct, 11 
F.Cas.No. 5,902, 4 Wash.C.c. 601; 
Northern California Power Co., Con- 
solidated v. Flood, 199 P. 315, 186 Cal. 
301; Clove Valley Rod & Gun Club 
v. Burns, 173 N.Y.S. 577, 186 App.Div. 
961, 105 Misc. 739. See Glenn v. Line, 
119 N.W. 1097, 155 Mich. 608 (hold- 
ing that plaintiff did not forfeit his 
prescriptive right to drain his land 
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prescription, if not acquiesced in by the person hav- 
ing the consummated prescriptive right, does not 
impair the right.°° Neither does a mere change in 
the point of diversion if the change causes no in- 
jury.°7 So, an alteration in the manner of use of 
the right or its mode of application, not affecting 
adversely those rights remaining in the persons 
against whom the prescriptive right has been acquir- 
ed, does not destroy the right;°* nor, in fact, does 
an increase in the user, adversely affecting the rights 
remaining in others, destroy the existence of the 
right to the extent to which it has originally been 
gained.®® Although unity of possession will destroy 
the inchoate right existing at any time before the 
prescriptive period has completely run,‘° it has been 
held that, after the right is once established, it is not 
necessarily lost or extinguished by unity of title or 
possession ;7! there is, however, other authority imdi- 
cating that it is destructive of such right,’? but under 
such authority there must be not only an actual, gen- 
uine unity of possession of the dominant and servi- 
ent tenements,’? but the title of each of the two tene- 
ments must be coextensive in quality.74 Neither, 
where a prescriptive right has in fact been acquired, 
does it terminate such right that the person entitled 
thereafter asks and obtains the consent of other per- 
sons to use the water to the exent to which he is pre- 
‘ seriptively entitled to do so, or to some greater ex- 
tent,7> nor that he applies or negotiates for the pur- 


across defendants’ land by placing ob- 
structions in the drain to enable him 
to cross the same during harvesting, 


40 Am.D. 156; 
where he afterward removed them); 
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see supra § 400 text and notes 82-4. 


76. Watkins v. Peck, 13 N.H. 360, 
Coventon v. Seufert,] Platte Valley Irr. Co., 178 P. 896, 67 


32 P. 508, 23 Or. 548. 


[§§ 408-409 


chase of such a right from those against whom he has 
exercised the user.*® A prescriptive right once ac- 
quired may be lost by a later adverse user for the 
time and under the circumstances requisite for pre- 
scripiion,’* but is not terminated by a user by others 
which lacks the characteristics requisite for the ac- 
quisition of a right by preseription.’* An appropri- 
ation permit expressly made subjeet to vested rights 
does not destroy prescriptive water rights in exist- 
ence at the time of its grant.7® A consummated pre- 
scriptive right in water is not terminated by the 
death of persons adversely entitled or the succession 
to their interests of those against whom no prescrip- 
tive right could be acquired as an original proposi- 
tion.2° Under some circumstances, although the 
right continues, the person entitled may be estopped 
to claim its exercise to the full extent to which it has 
been acquired where, by his wrong, another has been 
induced to change his position.*? 


[§ 409] B. Appropriation of Public Waters and 
Streams Flowing on Public Domain—1. Right of Ap- 
propriation—a. In General. Under the doctrine of 
“prior appropriation,” in many of the western states, 
a permanent right in or to water may be aequired by 
appropriation, one first making such an appropria- 
tion becoming entitled, as against all having or claim- 
ing interests later in order of creation or vesting, to 
the exclusive use and control of the water to the ex- 
tent of his appropriation;*? but this right must be 


113. 


Colo.—German Ditch, ete., Co. v. 


Colo. 390; Ft. Morgan Land, etc., Co. 


v. South Platte Ditch Co., 30 P. 1032, 


Mason v. Yearwood, 177 P. 777, 105 
, , , th v. Loga s ; 
Wash. 335 (to same el aA Aa ars eee Bill oP SAND shag ay ae ee ica Oe Rose, 1 P: 
66. Perry v. Calkins, 113 A Ce eae 466, 11 Colo. 524, 7 Am.S.R. 258; Thom- 
159 Cal. 175; Bolivar Mfg. Co, v. Ne- ee rma aa nash roe (Tex.Civ. |as y. Guiraud, 6 Colo. 530; Coffin vy. 
ponset Mfg. Co., 16 Pick. (Mass.) 241. PP. f ese aes Left Hand Ditch Col, 6) Colo, 443p 
67. Gallagher v. Montecito Valley | ,,7%,,City of Gilroy v. Kell, 228 P.| Schilling v. Rominger, 4 Colo. 100; 
Water Co, 35 P. 770, 101 Cal. 242; 400, 67 Cal.App. 734. Wyatt v. Larimer, etc., Irr. Co., 29 
Willits Water, etc., Co. v. Landrum, Permits to appropriate generally | P. 906, 1 Colo.App. 480 [rev on other 
175 P. 697, 38 Cal.App. 164. And see|see infra § 429. grounds 33 P. 144, 18 Colo. 298, 36 
supra § 408 text and notes 56-58. 80. Watkins v. Peck, 13 N.H. 360, eet Se es er 
Idaho.—Nielson v. Parker, 115 P. 


68. Watkins v. Peck, 13 N.H. 360, 
40 Am.D. 156; Carlisle v. Cooper, 21 
N.J.EHq. 576 [aff 19 N.J.Bq. 257]; Lut- 
trel’s Case, 4 Coke 86, 76 Reprint 1065. 


Effect of variation in use during 
period of prescription see supra § 
ai)9) 

69. KE. Clemens Horst Co. v. Tarr 
Mining Co., 163 P. 492, 174 Cal. 430. 

70. Manning v. Smith, 6 Conn. 289. 
See supra § 400 text and note 8. 

71. Hazard v. Robinson, 11 F.Cas. 
No. 6,281, 3 Mason 272. 


72, Ivimey v. Stocker, L: R. 1 Ch. 
396. Compare Holland v. Deakin, 7 
L.J.K.B.O.S. 145 (unity of possession 
of water mill and closes adjoining it 
within the time of legal memory held 
not to destroy the prescriptive rights 
to the mill). 

73. Ivimey v. Stocker, L. R. 1 Ch. 
396. 

Ivimey v. Stocker, supra. 

[a] Joint tenancy, of the sole own- 
er of the servient tenement, in the 
dominant tenement is not such a uni- 
fied possession as will extinguish the 
right. Ivimey v. Stocker, L. R. 1 Ch. 
396. 

75. Perrin v. Garfield, 37 Vt. 304; 
French Hoek v. Hugo, 10 App.Cas. 
336. But see Arbuckle v. Ward, 29 Vt. 
43 (dictum to contrary). 

Permissive user as basis for right 


74. 


40 Am.D. 156. 


81. Mason v. Yearwood, 177 P. 777, 
105 Wash. 335.>- 


82. U.S.—Wyoming v. Colorado, 42 
S.Ct. 552, 259 U.S. 419, 66 L.Ed. 999 
[mod and reh den 48 S.Ct. 2, 260 U.S. 
1, 66 L.Ed. 1026]; Jennison y. Kirk, 
98 U.S. 453, 25 L.Ed. 240 [aff 51 Cal. 
288]; Basey v. Gallagher, 20 Wall. 
670, 22 L.Ed. 452; Murphy v. Kerr, 
296 F. 536 [aff 5 F.(2d) 908, 41 A.L.R. 
1359]; Anderson Land & Stock Co. v. 
McConnell, 188 F. 818; Snyder y. Colo- 
rado Gold Dredging Co., 181 F. 62, 104 
Poa 136; Howell v. Johnson, 89 FB. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369 
[mod on other grounds and reh den 
7 P.(2d) 254]; Pima Farms Co. v. 
Proctor, 245 P. 369, 30 Ariz. 96; Clough 
Vv. Wing, Li .P.» 4535 2. Ariz: 371%, Hill 
v. Lenormand, 16 P. 266, 2 Ariz. 354. 


Cal.—Utt, v.' Frey, 39 °P. 807, 106 
Cal 5302s Ramelli vy. sinish; 31 Pyrat: 
96’Cal. 214; McKinney v. Smith, 21 
Cal. 374; McDonald & Blackburn v. 
Bear River, etc., Water, ete., Co., 
Calih220% Halls va kine ei8) (\Caluy 336: 
Bear’ River, etc., Water, etc, Co. vi 
New York Min. Co., 8 Cal. 327, 68 Am. 
D. 325; Crandall v. Woods, 8 Cal. 136; 
Hoffman v. Stone, 7 Cal. 46; Hill v. 
Newman, 5 Cal. 445, 68 Am.D. 140; 
Irwin v. Phillips, 5 Cal. 140, 68 Am.D. 


488, 19 Idaho 727; Hutchinson v. Wat- 
son Slough Ditch Co., 101 P. 1059, 16 
Idaho 484, 133 Am.S.R. 125; Kirk v. 
Bartholomew, 29 P. 40, 3 Idaho 367: 
Drake v. Earhart, 23 P. 541, 2 Idaho 
(Hasb.) 750; Molad Valley [frr. Co. 
eee 18 P. 52, 2 Idaho (Hasb.) 


Mont.—Prentice v. McKay, 98 P. 
1081, 38 Mont. 114; Toohey v. Camp- 
bell, 60 P. 396, 24 Mont. 13; Atchi- 
son v. Peterson, 1 Mont. 561 [aff 20 
Wall. (U.S.) 507, 22 L.Hd. 414]. 


Nev.—Steptoe Live Stock Co. v. 
Gulley, 295 P. 772, 58 Nev. 163; In re 
Water Rights in the Humboldt River 
Stream System, 246 P. 692, 49 Nev. 
357; Jones v. Adams, 6 P. 442, 19 
Nev. 78, 3 Am.S.R. 788 [overr Van- 
sickle v. Haines, 7 Nev. 249]; Strait 
v. Brown, 16 Nev. 317, 40 Am.R. 497: 
Barnes v. Sabron, 10 Nev. 217; Ophir 
Silver Min. Co. v. Carpenter, 4 Nev. 
534, 97 Am.D. 550. See Lobdell v. 
Simpson, 2 Nev. 274, 90 Am.D. 537 
(to same effect). 


N.M.—Snow y. Abalos, 140 P. 1044, 
18 N.M. 681; Hagerman Irrigation 
we ve MeMurry, 113 P. 823, 16 N.M. 


Or.—Williams vy. Altnow, 95 P. 200, 
97 P5289, ble Or) 27s 

Utah.—Gunnison Irr. Co. v. Gunni- 
son Highland Canal Co., 174 P. 852, 52 
Utah 347; Chandler v. Utah Copper 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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exercised with reference to the general condition of 
the country and the necessities of the people and not 
so as to deprive a whole neighborhood or community 
of the use of the water or vest an absolute monopoly 
The doctrine of prior ap- 
propriation may be adopted in lieu of, or as a sub- 
stitute for, the common-law rule of riparian rights, 
or merely as a modification thereof, 
case on the same practical basis and being equally 
valid;5* it may coexist in the same state with the 


in a single individual.®? 


Co.,-135 P. 106, 48 Utah 479; Sowards 
v. Meagher, 108 P. 1112, 37 Utah 212; 
Crane v. Winsor, 2 Utah 248. 


Wash.—Offield v. Ish, 57 P. 809, 21 
Wash. 277. 

Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939; Farm 
inv wCos we Carpenter), ‘6 ie Poi 258, 09 
Wyo. 110, 87 Am.S.R. 918, 50 L.R.A. 
747. 


And see cases passim infra §§ 410- 
550. 

{a] In Alaska the doctrine is adopt- 
ed and followed. Anderson v. Camp- 
bell, 4 Alaska 660; Miocene Ditch Co. 
v. Campion Min., ete., Co., 3 Alaska 
572; McFarland v. Alaska Persever- 
ance Min. Co., 3 Alaska 308 [disappr 
dictum to contrary Ketchikan Co. v. 
Citizens’ Co., 2 Alaska 120]; Revenue 
Min. Co. v. Balderston, 2 Alaska 363. 


Extent of rights acquired by appro- 
priation see infra §§ 433-438. 

s&. U.S.—Basey v. Gallagher, 20 
Wall. 670, 22 L.Ed. 452; Twin Falls 
Canal Co. v. American Falls Reser- 
voir Dist. No. 2, 59 F.(2d) 19 [aff 49 
F.(2d) 632, and cert den 53 S.Ct. 87, 
287 U:S. 638, 77 L.Ed. 552]; Griffiths 
v. Cole, 264 F. 369; Vineyard Land, 
ete., Co. v. Twin Falls Salmon River 
WANG, weve. Oo, 1245 Fs 9. 

Ariz.—Clough v. Wing, 17 P. 453, 2 
Ariz: 371 


Neb.—In re Kearney Water, etc., 


Co., 149 N.W. 363, 97 Neb. 139 [mod 
on other grounds 151 N.W. 319, 97 
Neb. 779]. 

Nev.—Barnes v. Sabron, 10 Nev. 
217. 


N.M.—Milheiser v. Long, 61 P. 111, 
10 N.M. 99. 


Or.—In re Schollmeyer, 138 P. .211, 
69 Or. 210. See Nevada Ditch Co. v. 
Bennett, 45 P. 472, 30 Or. 59, 60 Am.S. 
R. 777 (recognizing rule). 


Utah,.—Hague v. Nephi, ete., Co., 52 
P. 765, 16 Utah 421. 


See Revenue Min. Co. v. Balderston, 
2 Alaska 363, 369 (‘it must not be 
understood that an _ unreasonable 
monopoly can be obtained by one who 
manifestly undertakes to control the 
waters of public streams unfairly to 
prevent others having the use there- 
of’); Cook vy: Hivans, 185_N.W: 262,45 
S.D. 31 [mod on other grounds 186 N. 
W. 571, 45 S.D. 43] (to same effect). 


“The right to appropriate water 

is not an unrestricted one and 

must be exercised with regard to the 

rights of the public.” Twin Falls 

Canal Co. v. American Falls Reser- 
voir Dist. No. 2, 49 F.(2d) 632, 635. 


[a] Statutory provisions. — The 
right to the beneficial use of water to 
be acquired under the permit applied 
for under Water Code (L. [1909] p 
319) § 45 et seq is not an opportunity 
to acquire a monopoly of the water 
of a stream for promiscuous sale, but 
must contemplate a use on specific 
lands. Cookinham vy. Lewis, 114 P. 
88, 115 P. 342, 58 Or. 484. 


[b] Comparison of value of con- 
flicting rights of individual claimants 
will not, however, be permitted to in- 
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resting in either 


terfere with the application of the 
doctrine of prior appropriation. 
Weaver v. Eureka Lake Co., 15 Cal. 
(ae 


[c] That more people would be 
benefited by refusing to apply the doc- 
trine of prior appropriation in a par- 
ticular case is not, however, sufficient 
to induce a court to deny the rights of 
appropriators. Morris v. Bean, 146 F. 
423 [aff 159 F. 651, 86-C.C.A. 519 (aff 
Sl eS: Ctr 0.35 227 U.S. 485, 55 L.Ed. 
821) ]. 

Application to beneficial purpose as: 


Essential to effectuation of appro- 
priation see infra § 426. 


Limitation on extent of appropria- 
tor’s rights see infra § 450. 
Claim of state that it can most ef- 
ficiently use interstate stream see in- 
fra § 414. 


84 Finney County Water Users’ 
Assoc. v. Graham Ditch Co., i 
(2a) 650; Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939. 


[a] Classification of jurisdictions. 
—‘‘In California a dual system of wa- 
ter right law has been recognized al- 
most from the time of the first set- 
tlement after the gold discovery. The 
common-law doctrine of riparian 
rights, modified from time to time to 
suit natural conditions, has been ap- 
plied wherever the lands have been 
reduced to private ownership, except 
as against rights acquired by prior 
appropriation while the lands were a 
part of the public domain; and the 
doctrine of appropriation has been ap- 
plied to waters upon the lands be- 
longing to the state or to the United 
States. The California rule has been 
followed, in whole or in part, by Ore- 
gon, Washington, North Dakota, 
South Dakota, Nebraska, Kansas, 
Oklahoma, and Texas. Colorado early 
rejected the common-law doctrine as 
unsuited to the natural conditions in 
that state and adopted the doctrine of 
appropriation as providing the only 
means for securing the right to use 
water for agricultural, mining, and 
other beneficial purposes, and that 
rule has been followed generally in 
Arizona, Idaho, New Mexico, Utah, 
Wyoming, and in Nevada since the 
decisicn in Vansickle v. Haines, 7 
Nev. 249 was over-ruled in Jones v. 
Adams, 6 P. 442, 19 Nev. 78, 3 Am.S.R. 
788, and in Reno S. M. & R. Works 
v. Stevenson, 21 P. 317, 20 Nev. 269, 
4 L.R.A. 60, 19 Am.S.R. 364,” and the 
Colorado doctrine is the rule in Mon- 
tana, despite opinions to the contrary 
expressed by commentators and legal 
authors. Mettler v. Ames Realty Co., 
201 Bam02) (04, Gln Noni. bia. 


85. Cal.—lLux v.. Hagsegin, 10 P? 674, 
4 P. 919, 69 Cal. 255. 

Kan.—Clark v. Allaman, 80 P. 571, 
Tan Kean.as 0 Oye COM a AN 9 Tk. 


Neb.—Crawford Co. v: Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. See Meng v. Cof- 
fey, 93 N.W. 7138, 67 Neb. 500, 108 Am. 
S.R. 697, 60 L.R.A. 910 (to same ef- 
fect). 

Or.—In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592; Williams v. 


doctrine of riparian rights.*° 
however, it is uniform throughout the state, and par- 
ticular regions will not be held to be governed by 
the doctrine of prior appropriation exclusively while 
riparian rights are recognized and enforced else- 
where within the jurisdiction.*® 

[§ 410] b. Origin and Basis of Right. 
trine of prior appropriation of water grew out of 
the local customs and rules of miners;** it was based 
on the wants and necessities of the community and 


[67 C.J.] 961 


Whatever the rule, 


This doc- 


Altnow, 95 P.,200,.97 P. 539,51 Or. 
275. See In re Hood River, 227 P. 
1065, 114 Or. 112 [error dism Pacific 
Power, ete., Co. v.. Bayer, 47.S.Ct. 245. 
273 U.S. 647, 71 L.Ed. 821] (recogniz- 
ing rule). 

Wash.—In re Water Rights in Al- 
powa Creek in Garfield and Asotin 
Counties, 224 P. 29, 129 Wash. 9. 


“The two doctrines are not neces- 
sarily so in conflict with each other 
as that one must give way when the 
other comes into existence. The com- 
mon-law rule of riparian rights is 
underlying and fundamental, and 
takes precedence of appropriations of 
water if prior in time. The two doc- 
trines stand side by side. They do 
not necessarily overthrow each other, 
but one supplements the _ other.’ 
Crawford Co. v. Hathaway, 93 N.W. 
781, 792, 67 Neb. 325, 108 Am.S.R. 647, 
60 L.RuwA. $89. 


“The doctrines of appropriation and 
riparian rights have been recognized 
in this state from an early date. Such 
rights are neither inconsistent nor 
antagonistic.” In re Water Rights in 
Alpowa Creek in Garfield and Asotin 
Counties, 224 P. 29, 31, 129 Wash. 9. 


Coexistence of doctrines of appro- 
priation and prescription see supra, § 
3896 text and note 90. 


Right of same person to claim both 
appropriator’s and riparian rights see 
supra» $$) 12, 13% 


86. Lux v. Haggin, 10 P. 674, 4 P. 
919, 69 Cal. 255; Clark v. Allaman, 
80 P. 571, 71 Kan. 206, 70 L.R.A. 971; 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 108 Am.S.R. 647, 60 
L.R.A. 889; Meng v. Coffee, 93 N.W. 
W135 160 Neb. 500, 108 Am.S.R. 697, 60 
L.R.A. 910. 


87. U.S.—Jennison v. Kirk, 98 U. 
S.. 453, 25 L.Ed. 240 [aff 51 Cal. 288]; 
Basey v. Gallagher, 20 Wall. 670, 22 
L.Ed. 452; Atchison vy. Peterson, 20 
Wall. 507, 22 L.Ed. 414; Van Dyke v. 
Midnight Sun Min., etc., Co., 177 F. 
85, 100 C.C.A. 503; Union Mill, etc., 
Co, V. ‘Ferris; 24 E-Cas:\No?l 1437-2 
Sawy. 176. 


Cal.—Hoffman vy. Stone, 7 Cal. 46; 
Irwin v. Phillips, 5 Cal. 140, 68 Am.D. 
113. See Bear River, etc., Water, ete., 
Co. v. New York Min. Co., 8 Cal: 327, 
68 Am.D. 325 (to same effect). 


Kan.—Clark vy. Allaman, 80 P. 571, 
TL; Kan. 206, 70 t..R.A. 9742 


Mont.—Bailey y. Tintinger, 122 P. 
575, 45 Mont. 154. 


Neb.—Meng v. Coffee, 93 N.W. 713. 
67 Neb. 500, 60 L.R.A. 910. 


Nev.—Jones v. Adams, 6 P. 442, 19 
Nev. 78, 3.Am.S.R. 788 [foverr Van- 
sickle v. Haines, 7 Nev. 287]; Lobdell 
v. Simpson, 2 Nev. 274, 90 Am.D. 537. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power, etc., Co. v. Bayer, 47 S. 
Ct. 245, 278, U.S 647. 715 iW) 82i 7): 
Laurance v. Brown, 185 P. 761, 94 Or. 


387; Parkersville Drainage Dist. v. 
Wattier, 86 P. 775, 48 Or. 332; Brown 
Vv. Baker, 66 P. 193, 65 BP. 799) 39) Or. 


66. 
Wash.—Grant Realty Co. v. Ham, 


eA a Met fel Sa | 


the social and industrial needs and conditions locally 
prevaiing®® to which the rules of the common law 
In order to sustain 
this right the courts at first resorted to the theory 
of the existence of a license from the state or the 
United States government, evidenced by their policy 
to encourage the development of the country and ac- 


were considered inapplicable.®® 


165 P. 495, 96 Wash. 616. 


Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 989. 


See McFarland v. Alaska Persever- 
ance Min. Co., 3 Alaska 308 (to same 
effect). 

[a] In Arizona and New Mexico, 
the right does not rest on miners’ 
customs but on the Mexican, and more 
specifically the Sonoran, laws respect- 
ing and regulating the use of water 
for irrigation through acequias. Slos- 
ser v. Salt River Valley Canal/Co., 65 
P...332) 7% Ariz. 376... See Maricopa 
County Municipal Water Conserva- 
tion Dist. No. 1 v. Southwest Cotton 
Co., 4 P.(2d) 369, 39 Ariz. 65 [mod on 
other grounds 7 P.(2d) 254] (to same 
effect). 

[b] Roman or civil law (1) did not, 
it has been held, recognize the doc- 
trine of prior appropriators (Lux v. 
Haggin, 4 P. 919; 10 PB. 674, 69 Cal. 
255; Mason vy. Hill, 5 B.&Ad. 1, 27 BH. 
C.L. 11, 110 Reprint 692. See Craw- 
ford Co. v. Hathaway, 93 N.W. 781, 
67 Neb. 325, 108 Am.S.R. 647, 60 L.R.A. 
889 [to contrary effect as to the law 
originally prevailing in Louisiana 
Purchase, but holding that it was not 
incorporated into Nebraska juris- 
prudence by reason of the _ state’s 
having been composed of territory ac- 
quired by the Louisiana Purchase; 
Sedgwick, J., concurring specially, 
stating, howev er, that the rule formed 
no part of the civil or common law]), 
(2) and the doctrine was recognized 
under Mexican law only as a result 
of a grant from the government 
(Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Southwest 
Cotton Co., 4 P.(2d) 369, 89 Ariz. 65 
[mod on other grounds 7 P.(2d) 254]. 
But see Clough v. Wing, 17 P. 453, 2 
Ariz. 371 [to contrary effect]). 

{c] History of doctrine stated.— 
Jennison y. Kirk, 98 U.S. 4538, 25 L. 
Hd. 240 Pati 5. Cal. 288]: Meng v. 
Coffey, 93 N.W. 713, 67 Neb. 500, 108 
Am.S.R. 697, 60 L.R.A. 910. 

Judicial notice of customs relating 
to appropriations see Evidence § 1858 
text and note 85. 

88. U.S.—Van Dyke v. Midnight 
Sunt Min), etc, Co), L707 EY 85,, 100) 'C: 
C.A. 503. 

Cal.—Hoffman v. Stone, 7 Cal. 46; 
Irwin v. Phillips, 5 Cal. 140, 68 Am.D. 
118. 

Colo.—Coffin v. Left Hand Ditch 
Co., 6 Colo. 443. 

Idaho.—Drake v. Earhart, 2 Idaho 
(Hasb.) 750. 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. 


Javiness v. La Grande Irr. Co., 


119 P. 731, 60 Or. 410; Carson v. Gent- 
ner, 52 P. 506, 33 Or. 512, 43 L.R.A. 
130. 


Utah.—Salt Lake City Water, etc., 
Power Co. v. Salt Lake City, 71 P. 
1967, 25 Utah 441 [aff 67 P. 672, 24 
Utah 249, 61 L.R.A. 648]. 

Wash.—Colburn v. Winchell, 160 P. 
1052, 93 Wash. 388 rev on other 
grounds 165 P. 1078, 97 Wash. 27]; 
Longmire y. Smith, 67 P. 246, 26 Wash. 
439. 

Wyo.—Willey v. Decker, 73 P. 210, 
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11 Wyo. 496, 100 Am.S.R. 939; Farm 
Inv. Co. v. Carpenter, 61 P. 258, 9 Wyo. 
110, 87 Am.S.R. 918, 50 LR.A. 747; 
Moyer v. Preston, 44 P. 845, 6 Wyo. 
308, 71 Am.S.R. 914. 

[a] Customs not state wide in op- 
eration nor adapted to the needs of 
the whole state have been held insuf- 
ficient to serve as a basis for the doc- 
trine. Clark v.-Allaman, 80 P. 571, 
TI) Kan? 206% “700 Gg RAS 9 Td Vieng sv. 
Coffey, 98 N.W. 713, 67 Neb. 500, 108 
Am.S:.R. 697, 60 IE..R-A, 910.’ “But"see 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 108 Am.S.R. 647, 60 
L.R.A. 889 (to contrary effect). 

89. U.S.—Wyoming v. Colorado, 42 
S:Ct.. 552, 259. U.S: 4195 66. L.bd. 999 
{mod and reh den 43 S.Ct. 2, 260 U.S. 
1, 66 L.Ed. 1026]; Jennison v. Kirk, 
98 U.S. 453, 25 L.Ed. 240 [aff 51 Cal. 


288]; Basey v. Gallagher, 20 Wall. 
670, 22 L.Ed. 452; Atchison v. Peter- 
son, 20 Wall. 507, 22 L.Ed. 414 [aff 


1 Mont. 561]; Van Dyke v. Midnight 
Sun Min., ete., Co., 177 F. 85, 100 C. 
CRA. 503. 

Alaska.—McFarland v. Alaska Per- 
severance Min. Co., 3 Alaska 308. 

Idaho.—Hutchinson Vv. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 133 Am.S.R. 125; Drake v. 
Earhart, eh ek la Tile 4 Idaho (Hasb.) 
750. 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. 

Nev.—In re Water Rights in the 
Humboldt River Stream System, 246 
P. 692, 49 Nev. 357; Jones v. Adams, 
6 P. 442, 19 Nev. 78, 3 Am.S.R. 788 


[overr Vansickle v. Haines, 7 Nev. 
287). 

N.M. 
18 N.M. 681 


Utah.—Salt Lake City Water, etc., 
Power Co. v. Salt Lake City, 71 P. 
1067, 25 Utah 441 [aff 67 P. 672, 24 


Utah 249, 61 L.R.A. 648]. 


Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939; Moyer 
v. Preston, 44 P. 845, 6 Wyo. 308, 71 
Am.S.R. 914. 


90. U.S.—Basey v. Gallagher, 20 
Wall. 670, 22 L.Ed. 452; Atchison v. 
Peterson, 20 Wall. 507, 22 L.Ed. 414 
[aff 1 Mont. 561]. 


Cal.—Lux v. Haggin, 10 P. 674, 4 
Pi 919, 69 Cal. 255. 


Nev.—Jones v. Adams, 6 P. 442, 19 
Nev. 78, 3 Am.S.R. 788 [overr Van- 
sickle v. Haines, 7 Nev. 287]. 


Or.—Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410; Speake v. Ham- 
ilton, 26 P. 855, 21/Or. 3 


Wash.—Isaacs v. Barber, 38 P. 871, 
10 Wash. 124, 45 Am.S.R. 772; 30 ZL. 
R.A. 665 [error dism 16 S.Ct. 1198, 163 
U.S. 67a al el Ed: 820i) 


See Smith v. Denniff, 60 P. 398, 24 
Mont. 20, 81 Am.S.R. 408 (“The right 
acquired by appropriation and user of 
the water on the public domain is 
founded in grant from the United 
States government as owner of the 
land and water’’). 


[a] Same presumption exists with 
reference to state, as to United States, 
government. Lux v. Haggin, 10 P. 
674, 4 P. 919, 69 Cal. 255. 
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quiescence in the customary use by settlers and min- 
ers;°° but the doctrine has since been recognized and 
sanctioned by constitutional provisions®! and stat- 
utes®? in various states, and also by various acts of _ 
congress,°* upon which its present status may be 
rested and in the light of which it may be viewed.°* 
These statutes and constitutional provisions, how- 


91. See 
of the several states; 
sim infra note 94. 


92. See statutory provisions; 
cases passim infra note 94. 


93.7 ySee U.S) (Cay Aap itit 343, veel ow 
U. S. Rev. St. (1878) § 2339 (U.S. 
Comp. St. [1901] p 1437). Amend- 
ment to above, enacted in 1870, U. S. 
Rev. St. (1878) § 2340 (U. S. Comp. 
St. [1901] p 1437). Act March 3, 1877 
(called the “Desért Land <Act’’), 19 
Un SiaSt.Jat Lop 377 Puss Compass 
[1901]. py 1548); 26°US S.2 Stat ep 
1101 (U. S. Comp. St. [1901] p 1570). 


fa] Acts exteuding operation of 
legislation to Alaska (23 St. p 26 ¢ 
53; 31 St. p 330 c¢ 786) carried with 
them the authoritative decisions of 
the court declaring and construing its 
legal effect. Revenue Min. Co. v. 
Balderston, 2 Alaska 363. See McFar- 
land v. Alaska Perseverance Min. Co., 
3 Alaska 308 (to same effect). 


[b] Only those states where, prior 
to congressional legislation of 1866 
and 1870 on the subject, the right of 
prior appropriator was already recog- 
nized by prevailing customs, judicial 
decisions, or state legislation, came 
within the operation of the federal 
acts. Clark v. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971; Meng v. 
Coffey, 98 N.W. 413, 67 Neb. 500, 108 
Am.S.R. 697, 60 L.R.A. 910. 


94. See cases infra this note. 


[a] Acts of congress affirming the 
right are considered and the recogni- 
tion thereby accorded it is discussed 
in Snake Creek Min., ete., Co. v. Mid- 
way Irr. Co., 43 $.Ct. 215, 260 U.S. 
596, 67 L.Bd. 423 [aff 271 F. DS tls 
Wyoming v. Colorado, 42 S.Ct. 552, 
259 U.S. 419, 66 L.Ed. 999 [mod and 
reh den 43 S.Ct. 2, 260 "U.S? 1, 66pae. 
Ed. 1026]; Gutierres v. Albuquerque 
Land, ete., Cos) 23 S:Ct.'338) ssh Ss 
545, 47 L.Ed. 588; Basey v. Gallagher, 
20° Walls | (U.S.)" 670, .°22) 71d. 1452 
Atchison v. Peterson, 20 all. (U. Ss) 
507, 22 i.Ed. 414; Krall v. ULISHet9 
ie 341, 24 C.C.A. 543 [appeal dism D2) 
BCE 712, 43 L.Ed. 1017]; Lux v. Hag- 
gin, 10 PB. 674, 4 Be, 929.769) Caltaczibar 
Clark v. Allaman, SOPs ton Tou Kan. 
206, 70 L.R.A. 971; Jones v. Adams, 
6 P. 442, 19 Nev. 78, 3 Am.S.R. 788; 
Barnes y. Sabron, 10 Nev. 217; Hough 
V,, Porter, 95" Re 732.198, 1 ehOSo es: 
P. 728, 51 Or. 318; Willey v. Decker, 
[CRS 210, 11 Wyo. 496, 100 Am.S.R. 
3 


[b] By Colorado constitution art 
16 §§ 5, 6, providing that the right to 
divert ‘the unappropriated waters of 
any natural stream to beneficial uses 
shall never be denied, the people of 
the state dedicated to the public all 
unappropriated waters of every nat- 
ural stream within its borders, and 
made the same subject to appropria- 
tion as private property, but neither 
the manner of making the appropria- 
tion nor the acts necessary to consti- 
tute an appropriation are fixed by the 
constitution. Cascade Town Co. v. 
Empire Water, etc., Co., 181 F. 1011 
[rev in part and mod in part 205 F. 
130, 123 C.C.A. 362, 205 F. 123, 123 
CGFA Sb 5a: 


[c] Idaho Constitution art 15 § 1, 
declaring the use of all waters appro- 


constitutional provisions 
and cases pas- 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 410] 


ever, did not create new rights, but merely recogniz- 
ed and confirmed the preéxisting rights previously ac- 


priated for sale, rental, or distribu- 
tion of a public use and subject to 
the control of the state, and § 3 of the 
same article, providing that the right 
to appropriate waters to a beneficial 
use shall never be denied, reserve to 
the state the right to control the 
manner of appropriating the unappro- 
priated waters of the state. Speer v. 
Stephenson, 102 P. 365, 16 Idaho 707. 


{d] Constitution of Montana, de- 
claring that the use of all water and 
rights of way for water or reservoir 
sites shall be held to be a public use, 
art 3, § 15, should receive a broad con- 
structions Donich y. Johnson, 250 P. 
963, 77 Mont. 229. 

{e] Constitution of Wyoming, de- 
claring waters to be property of the 
publie and outlining an organization 
for protecting rights acquired by ap- 


propriation, is not an impairment of: 


existing rights and is valid and ef- 
fectual. Farm Inv. Co. y. Carpenter, 
61 P. 258, 9 Wyo. 110, 87 Am.S.R. 918, 
50 L.R.A. 747. 


[f] Review and summary of state 
or territorial legislation in connec- 
tion with appropriators’ rights are 
presented in Basey v. Gallagher, 20 
Wall. (U.S.) 670, 22 L.Ed. 452 (aws 
of Montana territory); Maricopa 
County Municipal Water Conservation 
Dist. No. 1.v. Southwest Cotton Co., 4 
P.(2d) 369, 39 Ariz. 65 [mod on other 
grounds 7 P.(2d) 254]; Boquillas 
Land, etc., Co. v. Curtis, 89 P. 504, 11 
Ariz. 128 [aff 29.°S:Ct.. 493,.213.U:S; 
339, 53 L.Ed. 822]; Clough v. Wing, 
i, PAAS3n 27Arizess Th; eux we tHag- 
gin, 10 Ps5604, -4 Ps 919,769 Calis 255; 
Speer v. Stephenson, 102 P. 365, 16 
Idaho 707; Idaho Power, etc., Co. v. 
Stephenson, 101 P. 821, 16 Idaho 418; 
Kirk v. Bartholomew, 29 P. 40, 3 Ida- 
ho 367; Clark v. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971; Mettler v. 
Ames Realty Co., 201 P. 702, 61 Mont. 
152; Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154; McCook Irr., etc., Co. 
v. Crews, 102 N.W. 249, 70 Neb. 115 
[rev 96 N.W. 996, 70 Neb. 109]; Craw- 
ford Co. v. Hathaway, 93 N.W. 781, 
67 Neb. 325, 108 Am.S.R. 647, 60 L.R.A. 
889; In re Water Rights in the Hum- 
boldt River Stream System, 246 P. 
692, 49 Nev. 357; Prosole v. Steam- 
boat Canal Co., 140 P. 729, 144 P. 744, 
37 Nev. 154; Farmers’ Development 
Co. v. Rayado Land, etc., Co., 213 P. 
202, 28 N.M. 357; In re Hood River, 
227 -P, 1065, 114 Or.. 112.,ferror dism 
sub nom. Pacific Power & Light Co. v. 
Bayer! 47 iS/Ct)'245;. 273) U.829647, 71 


L.Ed. 821]; Cookinham v. Lewis, 114 
P. 88, 115 P. 342, 58 Or. 484: Carson 
wi Gentner, 62 P.-506,'33 Or. 612, °43. 


L.R.A. 130; Motl v. Boyd, 286 S.W. 
458, 116 Tex. 82 [rev (Civ.Apnv.) 23 
S.W. 487]; Imperial Irr. Co. v. Jayne, 
138 S.W. 575, 104 Tex. 395, Ann.Cas. 
1914B 322 [rev (Civ.App.) 127 S.W. 
1137]; Pool y. Utah County Light, 
etc., Co., 105 P. 289, 36 Utah 508; Wy- 
oming Hereford Ranch v. Hammond 
Packing Co., 236 P. 764, 33 Wyo. 14; 
Hamp v. State, 118 P. 653, 19 Wyo. 
377; Willey v. Decker, 73 P. 210, 11 
Wyo. 496, 100 Am.S.R. 939; Farm Inv. 
Co. vy. Carpenter, 61 P. 258, 9 Wyo. 110, 
80, Am. SiR 918) 00> WRAL 747. 


{g] Review and summary of leg- 
islation and ordinances in British 
Columbia.—Martley v. Carson, 20 Can. 
S.C. 634. 

[h] Statutes are to be construed 
(1) liberally (Imperial Irr. Co. v. 
Jayne, 138 S.W. 575, 104 Tex. 395, 
Ann.Cas. 1914B 322 [rev on other 
grounds (Civ.App.) 127 S.W. 1137]) 
(2) and in such a manner as to effec- 
tuate the legislative purpose (Hum- 


-etc., 
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boldt Land, etc., Co. v. Allen, 14 F. 
(2d) 650 [aff 47 S.Ct. 574, 274 U.S. 711, 
71 L.Ed. 1314]; State v. Sixth Judi- 
cial Dist. Court in and for Humboldt 
County, I P.(2d) 105, 53 Nev. 343; 
Imperial Irr. Co. v. Jayne, supra; 
Mammoth Canal & Irrigation Co. v. 


Burton, 259 P. 408, 70 Utah 239; Pool 
v. Utah County Light, etc., Co., 105 
P.) 289; 36 Wtah 6508). (3) All re- 


lated acts and parts of acts respecting 
appropriation are to be construed in 
their entirety and as being in pari 
materia. Utah Power, etc., Co. v. U. 
S., 230 F. 328, 144 C.C.A. 470 [mod 
on other grounds 242 F. 924, 155 C.C 
A. 512]; Pacific Live Stock Co. v. 
Malone, 294 P. 538, 53 Nev. 118; Farm- 
ers’ Development Co. v. Rayado Land, 
etc. Co.,4, 218-1P.) 202, 28), N.Me sh 7; 
Pool y. Utah County Light, etc., Co., 
105 P. 289, 836 Utah 508; Grant Realty 
Co. v. Ham, Yearsley & Ryrie, 165 
P. 495, 96 Wash. 616. 


Rights under Desert Land Act see 
eek § 418 text and notes 80-90. 


U.S.—Wyoming v. Colorado, 42 
sce 552, 259> US. 419, 66 L.Ed. 999 
[mod and reh den 43 S.Ct. 2,260 U. 
S. 1, 66 L.Ed. 1026]; Broder v. Na- 
toma Water, etc., Co., 101 U.S. 274, 25 
L.Ed. 790; Jennison v. Kirk, 98 U. 
S. 453, 25 L. Ed. 240 [aff 51 Cal. 288]; 
Basey v. Gallagher, 20 Wall. 670, 22 
L.Ed. 452; Bergman v. Kearney, 241 
EWI884= Oitahs Light. 6te., sCor var Uz-S:; 
230 BY S43) 44 CCA 4 8 ben OW -S). Ve 
Utah Power, etc., Co., 209 F. 554, 126 
C.C.A. 376 [rev on other grounds 208 
F. 821]; Snyder v. Colorado Gold 
Dredging Co., 181 F. 62, 104 C.C.A. 
136; Van Dyke v. Midnight Sun Min., 
eter, "Co, 17.7 SB. 85, 100 C:CrAsn 503; 
Hoge v.'Eaton, 135 F. 411 [rev on oth- 
er grounds 141 F. 64, 72 C.C.A. 74, 5 
Ann.Cas. 487]; Mohl v. Lamar Canal 
Co, F128) BS of UG eral Ww. Use S779 ORY 
241, 24 C.C.A. 543 [appeal dism 19 
S.Ct. 712, 174 U.S. 385, 43 L.Ed. 1017]. 
See Morris v: Bean, 146 F. 423, 426 
fafft, 159 EVS65 15, 86 CC.A. 4519 Sart (30) 
S.Ct. 703, 221 U.S. 485, 55 L.Ed. 821)] 
(“Long before the enactment of any 
statute in the arid states or terri- 
tories, the custom of taking water 
had ripened into the right to use it’’). 
Contra Union Mill, ete., Co. v. Ferris, 
24 F.Cas.No. 14,371, 2 Sawy. 176. 


Ariz.—Hill v. Lenormand, 16 P. 266, 
2 Ariz. 354. But see Maricopa County 
Municipal Water Conservation Dist. 
No. 1 v. Southwest Cotton Co., 4 P. 
(2d) 369, 39 Ariz. 65 [mod on other 
grounds 7 P.(2d) 254] (holding that, 
at least in Arizona, regardless of what 
may be the rule elsewhere, the bind- 
ing authority of the law of prior ap- 
propriation of waters, as a general 
law and declaration of the field which 
it covers, iS primarily statutory). 


Cal_—San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674~cert den 49 
SChpson, 358 U.S. 625, 66 L.Ed. TOGA 
Cave v. Tyler, 65 P. 1089, 133 Cal. 566; 
Wells v. Mantes, 34 P. 324, 99 Cal, 
583; Ely v. Ferguson, 27 P. 587, 91 
Cal. 587; De Necochea vy. Curtis, 22 
P. 198, 20 P. 563, 80 Cal. 397; Osgood 
v. El Dorado Water, etc., Min. Co., 
5G, Ope Digs CAG Vc Orahtss DomOal. 
135; Witherill v. Brehm, 240 P. 529, 
74 Cal.App. 286. 

Colo.—Coffin v. Left Hand Ditch 
Co., 6 Colo. 448; Wyatt v. Larimer, 
irri Conw29) Py 906,91 Colo.:App: 
480 [rev on other grounds 33 P. 144, 
18 Colo. 298, 30 Am.S.R. 280]. 

Idaho.—Drake vy. Earhart, 23 P. 541, 
2 Idaho (Hasb.) 750. 

Mont.—Bailey v. Tintinger, 122 P. 
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corded to appropriators by local customs and laws 
and the decisions of the courts,®® except in a few ju- 


575, 45 Mont. 154. See Maynard v. 
Watkins, 173 P. 551, 55 Mont. 54 (hold- 
ing that, prior to enactment of L. 
[1885] p 130, appropriations of water 
from creeks were made pursuant to 
rules and customs of early settlers of 
California which had been adopted in 
Montana territory by recognition of 
legislature [L. (1869-1870) p 57] and 
courts). 

Nev.—Twaddle v. Winters, 89 P. 
289, 85 P. 280, 29 Nev. 88; Jones v. 
Adams, 6 P. 442, 19 Nev. 78, 3 Am.S. 
R. 788 [Loverr Vansickle ie Haines, a 
Nev. 287]. 


Or.—In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592; Hough v. Port- 
er, 95' P7382, 98 PP. 1083,-102"P.. 128, oF 
Or. 318; Davis v. Chamberlain, 98 P. 
154, 51 Or. 304; Parkersville Drainage 
Dist. v. Wattier,. 86° P2775, 438° Or: 
332; Carson v. Gentner, 52 P. 506, 33 
Ors) 5125, 43 LRA. 130. Seeisingre 
Hood River, 227 P. 1065, 1075, 114 Or. 
112 [error dism sub nom. Pacific Pow- 
er, etc., Co. v. Bayer, 47 S.Ct. 245, 273 
U.S. 647, 71 L.Ed. 821] (‘The statute, 
to quite an extent, is declaratory of 
the law as it formerly existed, the 
rules theretofore obtaining were not 
abrogated”); Caviness v. La Grande 
Irr?,, Co., =119" Pir 731; 460 Ori 7 410 Fito 
same effect). 

Wash.—Grant Realty Co. v. Ham, 
165 P. 495, 96 Wash. 616; Isaacs v. 
Barber, 38 P. 871, 10 Wash. 124, 45 
Am.S.R. 772, 30 L.R.A. 665 [error dism 
16 S.Ct. 1198, 163 U.S. 677, 41 L.Ed. 
320]. 

Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939; Farm 
Inv. Co: ‘Vv. ‘Carpenter; 61:-Pi. 125.3)/19 
Wyo. 110, 87 Am.S.R. 918, 50 L.R.A. 
747; Moyer v. Preston, 44 P. 845, 6 
Wyo. 308, 71 Am.S.R. 914. 


See Rasmussen v. Blust, 122 N.W. 
862, 85 Neb. 198, 183 Am.S.R. 650 [rev 
on other grounds 120 N.W. 184, 83 
Neb. 678] (dictum to same effect). 


[a] Doctrine of local common law. 
—‘‘These customs form a part of our 
unwritten law, or, as it might more 
aptly be termed, the common law of 
this country as distinguished from 
the common law of England.” Bailey 
We ater howd 122 P. 575, 579, 45 Mont. 


{b] Judicial declarations of law 
of prior appropriation, in like manner, 
did not make the law but merely rec- 
ognized it. Snow v. Abalos, 140 P. 
1044, 18 N.M. 681. 


[ce] No actual custom of appro- 
priation in a particular set of circum- 
stances need be shown where the stat- 
utes have given to such doctrine, rest- 
ing originally on custom, the status 
of a rule of law generally applicable 
throughout the jurisdiction. Drake 
v. Earhart, 23 P. 541, 2 Idaho (Hasb.) 
750. 

[d] Right permissive rather than 
contractual.—One who desires to di- 
vert water from a stream for a bene- 
ficial purpose may have the use of it 
so long as he conforms to the law reg- 
ulating such matters, but he has no 
contract with, or grant from, the gov- 
ernment, federal or state, in respect 
of this privilege. Utah Light, etce., 
Co. v. U. S., 280 F. 348, 144 C.C.A. 485: 
U.S; Vein Utah, Power; ete.,. Co: 0209 
F. 554, 126 C.C.A. 376 [rev on other 
grounds 208 F. 821]; Mohl v. Lamar 
Canal Co., 128 F. 776; Palmer v. Rail- 
road Commission, 138 P. 997, 167 Cal. 
168. See Hoge v. Haton, 135 F. 411 
[rev on other grounds 141 F. 64, 72 
C.c.A. 74, 5 Ann.Cas. 487] (to same 
effect); Rasmussen v. Blust, 122 N. 
W. 862, 85 Neb. 198, 133 Am.S.R. 650 
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risdictions where the common-law doctrine of ripa- 
rian rights was well established, without any general 
state wide customs modifying or affecting it before 
the enactment of the statutes authorizing appropri- 
ation, and where consequently their adoption gave 
rise to a new right of purely statutory origin;°° but, 
of course, where they provide some additional or sub- 
stituted method of effecting an appropriation, they 
do create not new rights, but new methods, alterna- 
tive or exclusive, of acquiring rights.°* 

[§ 411] c. Authority and Control of Federal and 
The control and regulation of 
waters on public lands, relative to the question of 
whether and to what extent the doctrine of prior ap- 
propriation shall prevail as to such waters, depends 
primarily on the question of whether the lands in- 
volved are those of the state or of the United 
States.°® Thus, subject to constitutional restrictions 


State Governments.’ § 


{rev on other grounds 120 N.W. 184, 
83 Neb. 678] (dictum to same effect) ; 
Laurance v. Brown, 185 P. 761, 94 Or. 
387 (recognizing rule). 

[e] Same recognition is extended 
to laws cf territories as to those of 
states, under the federal acts con- 
firming the right. Gutierres v. Al- 
buquerque Land, etc., Co., 23 S.Ct. 338, 
188 U.S, 545, 47 L.Ed. 588. 


{f] Prospective and retrospective 
operation of statutes.—(1) The stat- 
utes operated prospectively, not 
merely as recognition of the validity 
of existing appropriations, however, 
so that their effect extends to appro- 
priations made after their passage as 
well as those which were already in 
existence at that time. Jacob v. Lo- 
TenZroo Ll. Ll 19098 (Cals 3327 ..e Ne- 
eochea vy. Curtis, 22 P..198, 20'°P. 563, 
80 Cal. 397. (2) On the other hand, 
they operated retrospectively to 
safeguard rights by appropriation 
consummated before their passage 
and not merely to secure them there- 
after. De Necochea vy. Curtis, su- 
pra; Osgood v. El Dorado Water, etc., 
Mins) Col, 56 Cale 571; ‘wWitherill: v. 
Rrehm, 240 P. 529, 74 Cal.App. 286; 
Jones v. Adams, 6 P. 443, 19 Nev. 78, 
3 Am.S.R. 788 foverr Wansickle v. 
Haines, 7 Nev. 287]; Davis v. Cham- 
berlain, 98 P. 154. 51 Or. 304; Jsaacs 
v. Barber, 38 P. 871, 10 Wash. 124, 45 
Am.S.R. 772, 30 L.R.A. 665 [error dism 
TO Cha LOS boo. Wes ron, Ail ulus 
320], Contra; Union Mill, ete., Co, v. 
Ferris, 24 F.Cas.No. 14,371, 2 Sawy. 
176. 


Rights conferred by prior appro- 
priation as against entrymen or pat- 
entees of public lands before congres- 
sional recognition of right see infra 
§ 419 note 91 [ce]. 


96. Clark y. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971. Compare 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 108 Am.S.R. 647, 60 
L.R.A. 889 (where the statute is rec- 
ognized as having created rights, but 
there is an intimation that the local 
customs of a part of the state had 


some independent force as creative 
of rights). 
97. See infra § 428. 


98. Public rights, supervision, and 
control in irrigation matters see in- 
fra §§ 854-859. 

99. See cases passim infra notes 
Lz. 

1. Lux vy. Haggin, 10 P. 674, 4 P. 
919, 69 Cal. 255; Colburn v. Winchell, 
165 P. 1097, 97 Wash. 27 [rev on oth- 
er grounds 160 P. 1052, 93 Wash. 388]. 


grounds 


WATERS 


2. U.S. v. Schmutz, 56 F.(2d) 269; 
U. S. v. Utah Power, etc., Co., 209 F. 
554, 126 C.C.A. 876 [rev on other 
grounds 208 F. 821. foll Utah Power, 
ete), COmVelUn Stuy 280m Bago Sh aL ee CE 
C.A. 470 (mod on other grounds 242 
F. 924, 155 C.C.A. 512)]; Empire Wa- 
ter, etc., Co. v. Cascade Town Co., 205 
My 123.5 Ha8aC. CyAREo oo eIrevRon OLher 
181 F. 1011)];. Howell v. 
Johnson, 89 F. 556; Lux v. Haggin, 
10 P. 674, 4 P. 919, 69 Cal. 255; Wil- 
liams v. Altnow, 95 P. 200, 97 P. 539, 
bil, Or 22 beer isaacs Vor barber, asc pe. 
871, 10 Wash. 124, 45 Am.S.R. 772, 30 
L.R.A. 665 [error dism 16 S.Ct. 1198, 
163 U.S. 677, 41 L.Ed. 3201; Tenam 
Ditch Co. v. Thorpe, 20 P. 588, 1 Wash. 
566 [app dism 163 U.S. 708, 41 L.Ed. 
305 mem]. 


3. Howell v. Johnson, 89 F. 556; 
Lux v. Haggin, 10 P. 674, 4 P. 919; 69 
Cal. 255; Hough v. Porter. 95 P. 732, 
98 PB VLO88 e102 Pies Din OLrmode: 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30. Or. 59, 60 Am.S.R. 777. See 
Woodruff v. North Bloomfield Gravel 
Min. Co., 18 F. 753, 9 Sawy. 441 (rec- 
ognizing rule). 

[a] Reservation may be in favor 
of class not limited to particular in- 


dividuals. Hough v. Porter, 95 P. 
Le 98) Poss yl02e yy T2854. Or. 


A eWANGELS Va On Sys Ot mec Ols 
207 U.S. 564, 52 L.Ed. 340 [aff 148 F. 
684, 78° C.CLA. 546]3 UL S: ve Schmutz, 
leaden (GAG) PANG OY MOON abmaol inakie Korma Oe 
Sel Ole He G8i29, 0 Sen ©, CoA 647 (att. £56 
F. 123]. See Nevada Ditch Co. v. 
Bennett, 45 P: 472, 30'‘Or. 59, 60 Am. 
S.R. 777 (recognizing rule). 


[a] Admission of state, formed 
from territory wherein such.exempt- 
ed waters lie, “upon an equal footing 
with the origina) states,’’ does not 
render the exemption nugatory as to 
the waters affected. Winters v. U. S., 
au S.Ct. 207, 207 U.S. 564, 52 L.Ed. 

5 U.S: v. Utah Rower, etec., Cos 
209 F. 554, 126 C.C.A. 376 [rev on oth- 
er grounds 208 F. 821, foll Utah Pow- 
en (eter Co. Sv. LU Sm eo! Ke eee, ae 
C.C.A. 470 (mod on other grounds 242 
2a iC em Ns (COMO Ne Syl ya le 


6. U.S. v. Schmutz, 56 F.(2d) 269; 
U. S. v. Utah Power, ete., Co., 209 F. 
554, 126 C.C.A. 376 [rev on other 
grounds 208 F. 821, foll Utah Power, 
Cte Conve U. Ss 230) Bio 28e teas Gr Cua 
470 (mod on other grounds 242 F. 924, 
PSS CIC Ans bill2y isis Bowella vie 7 ohn= 
son, 89 F. 556. 

[a] Provision in enabling act and 
constitution under which a state is 


[§§ 410-411 


on the taking of private property, the state is au- 
thorized to determine such matters as to waters flow- 
ing on state lands.! So, while the lands remain prop- 
erty of the United States, the paramount authority 
in such matters belongs to the general government,” 
which may sell or grant the right to their use either 
absolutely or subject to such conditions, restrictions, 
or reservations as it may choose to impose,* and may 
exempt from appropriation such streams or waters 
as it sees fit at a time prior to the making of any ap- 
propriation;* or may establish conditions and reg- 
ulations which must be complied with in order for 
one to gain a right by appropriation,’ without re- 
striction by the states;° however, where it fails to 
prescribe any special rule, state rules as established 
from the time of organized government within the 
political community will be followed as being ac- 
ceptable to the federal government,’ as will subse- 


admitted to the union, disclaiming 
the right to unappropriated public 
lands within its boundaries and de- 
claring that, until extinguishment of 
the federal title, they shall remain 
subject to the disposition of the Unit- 
ed States, removes any vestige of a 
claim on the part of the state to 
control or determine, as a sovereign, 
the rights in waters on such _ land. 
U. S.-v. Utah Power, etc., Co., 209 F. 
554, 126..C.C.A. 376 [rev- on other 
grounds 208 F. 821, foll Utah Power, 
etc.) Conv. Us S35 230-Ry 32855 Aaa Ces 
A. 470 (mod on other grounds 242 F. 
924 M5 ICiCcAN BLA) 


State’s right of eminent domain as 
affecting federal public lands see Em- 
inent Domain § 108. 


7. Empire Water, etc., Co. v. Cas- 
cade Town .€o-5 205) BH. 235123 (C1 Cyae 
355 [rev on other grounds 181 F, 
1011]; Snyder v. Colorado Gold 
Dredging \Co.,. (181, Uk.. 6.2; 104 sC.@eae 
136. See Sowards v. Meagher, 108 P. 
1112, 37 Utah 212 (holding that ac- 
quisition of the right to use unap- 
propriated public waters, whether on 
the public domain, within a reserva- 
tion, or elsewhere, is controlled by 
the laws and customs of the state in 
which the water is found). 


[a] Design of federal legislation 
to adopt state rules.—lIt is the set- 
tled purpose of the federal legislation 
respecting water rights that, even as 
to the public domain, the local laws, 
rules, and customs of the several 
states shall apply as to the validity 
of appropriations. Snyder v. Colo- 
rado Gold Dredging Co., 181 F. 62, 104 
CiCLA 136: 


_[b] Source of rights.—(1) The 
right of an appropriator under this 
rule does not stem directly from the 
state or from any authority conferred 
by it, but from the federal govern- 
ment’s tacit assent to the rules es- 
tablished by the state or its legisla- 
tion affirming such recognition (Lux 
Vv. Haggin,=10(P: 674, 4 P. 919. 63 
Cal. 255; Kaylor v. Campbell, 11 P. 
301, 13 Or. 596), (2) and depends, 
despite the recognition by congres- 
Sional act of the laws and customs 
prevailing in the states, on the laws 
of the United States and not on those 
of the states, the latter being only 
the conditions which bring the federal 
law into force (Howell v. Johnson, 89 
F. 556; Thorpe v. Tenam Ditch Co., 
20 P. 588, 1 Wash. 566 [app dism 163 
U.S. 708, 41 L.Ed. 305 mem]. But 
see Mettler v. Ames Realty Co., 201 
P. 702, 61 Mont. 152 (dictum to con- 
trary). 


00 ee 


For later cases, developments and changes in the law see Annotations; same title and section number. 
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§ 411] 


quent enactments by the states regulating the man- 
ner and procedure for acquiring water rights, or for 
adjudicating and determining the relative rights un- 
der existing appropriations,® although the states can- 
not thereafter, by an alteration of their rules defin- 
ing the very nature and existence of water rights, al- 
ter the rules, as to such matters, prevailing on the 
federal domains.® The recognition accorded by con- 
gress to the laws and customs of the’several states 
and territories is not irrevocable so as to commit the 
government thereto for all future time,?° and it may 
at any time condition, qualify, or deny the right to 
make future appropriations on the federal public 
domain by appropriate legislation.1! Except as to 
waters flowing on public lands of the United 
States,1? the waters of streams within a state are 
subject to state regulation,!® and after the federal 
government has parted with title to the land adjoin- 
ing, the general right to regulate and control water- 
courses and the use thereof belongs to the state where 
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they flow.14 As an initial proposition, a territory 
or a state may refuse to follow the common-law rule 
and adopt instead that of prior appropriation to the 
exclusion of riparian rights;1® and it may also alter 
the rule with respect to all rights to be acquired in 
the future provided that it does it without impairing 
or disturbing the rights in water which have already 
vested.t® Except it be for a public purpose and on 
payment of just compensation, however,1’ neither 
the state nor the federal government has the power 
to authorize the appropriation of water running 
through or along private lands, nor to substitute ex- 
elusively the doctrine of appropriation for that of 
riparian rights, so as to invade or destroy the there- 
tofore recognized rights of riparian owners whose 
proprietorship and rights incident thereto were in 

existence prior to, and at the time of, the adoption 
of the new rule and the abandonment or modification 
of the old;18 on the other hand, it has been held by 
some authorities that, in view of the state’s power to 


8 Bergman v. Kearney, 241 F. 


884. 

OF eu Vor Haceiny) Oude. 604,542. 
919, 69 Cal. 255. See Thorpe v. Te- 
nam Ditch Co., 20 P. 588, 1 Wash. 566 
{app dism 163 U.S. 708, 41 L.Ed. 305 
mem] (to like effect, where a terri- 
torial statute, claimed to be at vari- 
ance with preéxisting customs and 
decisions, was invoked as applicable 
to an appropriation on federal lands). 


10. U.S. v. Utah Power, etc., Co., 
209 F. 554, 126 C.C.A. 376 [rev on oth- 
er Sores 208 F. 821]. 


U. S. v. Utah Power, etc., Co., 
208 a D4 126) CiC.AL 3.76 [rev on oth- 
er grounds 208 F. 821, foll Utah Pow- 
en, 4ete., CO. Ya. Si) 230h 328) (144 
OCA: 470 (mod on other grounds 242 
B924-°955 'C.C.A. 512)i]. 


[a] Statute held repealed in part. 
—(1) The legislation prescribing a 
special procedure for appropriations 
for power purposes of waters on the 
federal domain, Acts May 14, 1896 
(U.S. Comp: St.. [1901] p; 1573) and 
Febr. 15, 1901 (U. S. Comp. St. [1901] 
p 1584), to the extent to which their 
terms are applicable, repealed by im- 
plication Act July 26, 1866 (Rev. St. 
§ 2339), so far as is necessary in or- 
der for the later statutes to operate 
according to the legislative intent. 
U. S. v. Utah Power, etc., Co., 209 F. 
554, 126 C.C.A. 376 [rev 208 F. 821]. 
(2) There was no repeal of the act 
of May 14, 1896, nor reinstatement of 
that of July 26, 1866, by the act of 
May 11, 1898, and the effect on the 
earlier act of that subsequently pass- 
ed was in no wise affected by the last 
named act. Utah Power & Light Co. 
Va UWS, 12300 FM. 18285144 C.C-Ac 470 
[mod on other grounds 242 F. 924, 
L551 COC CiA. 16:2). 


12. See supra notes 2-11. 


13. Empire Water, etc., Co. v. Cas- 
cade Town Co., 205 F. 123, ILE) LOOP 
355 [rev on other grounds 18h 
1011]; Mettler v. Ames Realty Co., 
201. PS 702,61), Monts 152;. Byers wv. 
Wa-wa-ne, 169 P. 121, 86 Or. 617. 
See Northside Canal Co. v. State 
Board of Equalization, 8 F.(2d) 739 
[rev on other grounds 17 F.(2d) 55, 
cert den 47 S.Ct. 586, 274 U.S. 740, 741, 
& ape 1320] (dictum to same ef- 
ect) . 


[a] Appropriation ey United 
States (1) on its own lands of a 
stream flowing thereon but continu- 
ing over lands not belonging to the 
federal government depends for its 
validity on a compliance with the 
laws of the state in which the stream 
is (Forbes v. United States, 52 Ct. 


t 

Cl. 60; Pioneer Irr. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
732. See Mettler v. Ames Realty Co., 

201 P. 702, 61 Mont. 152 [dictum to 
same effect]), (2) except in so far 
as special regulations in favor of 
such appropriations have been valid- 
ly enacted by the state (In re Waters 
of Umatilla River, 168 P. 922, 172 
PiE9 Ts. 188) Orm376)- 


14. Lux v. Haggin, 4 P. 919, 10 P. 
674, 69 Cal. 255; Stockman v. Leddy, 
129 P. 220, 55 Colo. 24, Ann.Cas.1916B 
1052: Mettler v. Ames Realtv Co., 201 
IE), 702, 61 Mont. 152; Colburn v. 
Winchell, 165 P. 1097, 97 Wash. 27 
[rev on other grounds 160 P. 1052, 
93 Wash. 388]; Isaacs v. Barber, 
38 P. 871, 10 Wash. 124, 45 Am.S.R. 
772, 30 L.R.A. 665 Jerror dism 16 S. 
Ct. 1198, 163 U.S. 677, 41 lEd. 320]. 
See Morris v. Bean, 31 S.Ct. 703, 221 
US: 485, 55) ibd. (821 [aff 159 oF. 
651, 86 C.C.A. 519 (aff 146 F. 423)] 
(recognizing rule); Woodruff v. 
North Bloomfield Gravel Min. Corrs 
F, 753, 9 Sawy. 441 (to same effect). 


[a] Swamp Land Act (9 St. at L. 
yn 519) (1) conferring on the states 
the title to swamp and overflowed 
lands, vested the several states thus 
acquiring them with the power of 
regulation and control of the streams 
flowing on such lands. Lux v. Hag- 
gin, 10° P. 3674,.4, P., 919. 695 Cal. 255, 
(2) Operation and effect generally 
see Public Lands §§ 257-303. 


[b] MNlustration.—Powers reserv- 
ed to the secretary of the interior 
under federal statutes providing for 
rights of way through public land for 
irrigation and for construction of res- 
ervoirs do not permit interference by 
federal government with the right to 
use of waters in a reservoir right 
of way as determined by local cus- 
toms, laws, and decisions of state 
courts. Blue Creek Land & Livestock 
Co. v. Battle Creek Sheep Co., (Idaho) 
19 P.(2d) 628. 


15. Empire Water, etec., Co. v. Cas- 
cade Town Co., 205 F. 128, 123 C.C.A. 
355 [rev on other grounds 181 F. 


1011]: -Snyder v. Colorado Gold 
Dredging Co., 181 F. 62, 104 C.C.A. 
136; Boquillas Land, etc.. Co. v. Cur- 


tis, 89 P. 504. 11 Ariz. 128 Jaff 29 S. 
Cte 493. 2155 U. Stracon DS lusbd: S228 
Mettler v. Ames Realty Co., 201 P. 
702, 61 Mont. 152: Farm Inv. Co. v. 
Carpenter, 61 P.. 258, 9 Wyo. 110, 87 
Am.S.R. 918, 50 L.R.A. 747. 

[a] Treaty of Guadalupe Hidalgo 
did not hinder the territory of Arizo- 
na from adopting the rule of appro- 
priation to the exclusion of the com- 


mon-law doctrine since, whatever the 
general law of Mexico, at least the 
law of Sonora, under which Mexican 
grants had been made before the 
treaty and which determines the ex- 
tent of the rights under such grants, 
recognized the doctrine of appropria- 
tion. Boquillas Land, etc., Co. v. 
Curtis, 29 S.Ct. 4983, 213 U.S. $39, 53 
iy 822 [aff 89 P. 504, 11 Ariz, 


16. Connecticut v. Massachusetts, 
Si NSIC. “356; 283 WS 7897 bis ds 
1416; Connecticut v. Massachusetts, 
51 S.Ct. 286, 282 U.S. 660. 75 L.Ed. 
602: Crawford Co. v. Hathaway, 93 
N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889; In re Hood River, 
227 P. 1065, 114 Or. 112 ferror dism 
sub nom. Pacific Power & Light Co. 
v. Bayer, 47S. Ct. (245,273 USS. 647, 
71 L.Ed. 821]; In re Willow Creek, 
144 Pa 5051174 Or.b592, 246 Ph 405. 274 
Or. 592; Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. 


fa] Statute authorizing appropri- 
ation of all flood waters and of any 
other waters to which no riparian 
right has attached has been held 
valid, because there is no right in the 
riparian proprietors to flood waters. 
Motl v. Boyd, 286 S.W. 458, 116 Tex. 
82 [rev on other grounds (Civ.App.) 
236 S.W. 487]. 


17. Taking of water or of riparian 
lands or rights under power of emi- 
pone domain see Eminent Domain § 


As U.S.—Forbes v. U. S., 52 Ct.Cl. 


Cal.—Herminghaus  v. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81 [cert gr 47 S.Ct. 575, 274 U.S. 
728, 71 L.Ed. 1315, and dism 48 S.Ct. 
27, ‘275 U.S. 486, 72 L.Ed. 387]; Palm- 
er v. Railroad Commission of: Cali- 
fornia, 138 P. 997, 167 Cal. 163: Lux 
Poetee etm. 4 P. 919, 10 P. 674,:69 Cal. 


Neb.—Fairbury v. Fairbury Mill, 
etc., Co., 243 N.W. 774, 123 Neb. 588; 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 108 Am.S.R. 647, 60 
L.B.A. 889. 


Or.—Henrici  v. 
424, 184 Or. 222. 


S.D.—Lone Tree Ditch Co. v. Cy- 
clone Ditch Co., 128 N.W. 596 [mod 
on other grounds 91 N.W. 352, lbs) 
D. 519]. 


Tex.—Humphreys-Mexia Oil Co. 
v. Arsenaux, (Civ.App.) 244 S.W. 280 
Laff 297 S.W. 225, 116 Tex. 608, 53 A.L. 
R. 1147]. 


Paulson, 293 P. 
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define and regulate the scope and extent of riparian 
rights,'® and inasmuch as one taking title takes the 
same subject to rules of law then prevailing, in those 
states where both doctrines are recognized at the 
time when land is acquired, the state may thereafter 
so define and condition riparian rights as to cut off 
the rights of riparian proprietors in waters which 
they have not applied to a beneficial use and subject 
their interests in such waters to those making a prior 
appropriation thereof ;?° although other authorities 
hold that theecontent of a riparian proprietor’s rights 


[a] One person cannot be author- 
ized to go on property of another to 
make an appropriation except by con- 
demnation proceedings, Prentice v. 
McKay, 98 P. 1081, 38 Mont. 114. 


[b] Statute declaring waters to 
be property of public does not oper- 
ate retroactively so as to affect or 
disturb private rights in water, ac- 
quired under the law existing prior 
to the statute. Paimer v. Railroad 
Commission, 138 P. 997, 167 Cal. 163. 


{c] Thus, where, in a suit to de- 
termine water rights, certain spring 
water in controversy was the source 
of one of the branches of a natural 
stream, the water of which had been 
appropriated prior to the enactment 
of L. (1889) p 215, providing that all 
ditches now constructed or hereafter 
to be constructed for the purpose of 
utilizing the waste, seepage, or spring 
water of the state shall be governed 
by the same rules relating to priority 
of right as those ditches constructed 
for the purposes of utilizing the wa- 
ter of running streams, such section 
had no application. Clark v. Ashley, 
82 P. 588, 34 Colo. 285. 


Constitutional protection of vested 
riparian rights generally see Consti- 
tutional Law § 500. 

19. See supra § 10. 


20. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
S-C11245, 273 US. 647,01) b. Wd. 820]: 
See Proctor v. Sim, 236 P. 114, 134 
Wash. 606 (to same effect). 


21. Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corp., 259 P. 444, 
202 Cal. 56, 56 A.L.R. 264; Herming- 
haus v. Southern California Edison 
Co., 252 P. 607, 200 Cal. 81 [cert gr 
47 S:Ct 575, 274 US) 728,°71 nd. 
1315, and dism 48 S:Ct. 27, 275 U.S. 
486, 72 L.Ed. 387]. 2 


[a] Declaration of “beneficial pur- 
poses” to which a riparian proprietor 
may put water is beyond the legisla- 
ture’s authority under the police pow- 
er and no enactment to that effect 
can be allowed to divest him of the 
right to make any uSe in fact bene- 
ficial as against one claiming as ap- 
propriator. Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
200 Cal. 81 [cert granted 47 S.Ct. 575, 
274 U.S. 728, 71 Libd. 1315, and dism 


SS SiCtere i 2 uly Wan FeO. ie Maroy 
387]. 
22. Larimer County Reservoir Co. 


v. People, 9 P. 794, 8 Colo. 614; Big 
Wood Canal Co. v. Chapman, 263 P. 
45, 45 Idaho 380; Speer v. Stephenson, 
102 P. 365, 16 Idaho 707; Idaho Pow- 
er, etc., Co. v. Stephenson, 101 P. 821, 
16 Idaho 418; Harkey v. Smith, 247 
P. 550, 31 N.M. 521; Vaughan v. Koeb, 
280 P. 518, 130 Or. 506. 

23. Kirk v. State Board of Irriga- 
tion, 134 N.W. 167, 90 Neb. 627. 

24. U.S.—Humboldt Land & Cattle 
Co. v.. Allen, 14 F.(2d) 650 [aff 47 S. 
Ct. 574, 274 US.) 711,71, Ted. 1394); 
Bergman v. Kearney, 241 F. 884. 


WATERS 


Idaho.—Boise Irr., etc., Co. v. Stew- 
ALG wih Lo oan LO PAA ORS. 


Nev.—In re Water Rights in the 
Humboldt River Stream System, 246 
P. 692, 47 Nev. 357; Ormsby County 
v. Kearney, 142 P. 808, 37 Nev. 314. 


Or.—-Squaw Creek Irr. Dist. v. 
Mamero, 214 P. 889, 107 Or. 291; In 
re Willow Creek, 144 P. 505, 146 P. 
475, 74 Or. 592. 


Utah.—Eden Irr. Co. v. Weber 
County Dist. Court, 21a P9570 7160 
Utah. 0eewNashe vau@larkwuoe eames, 
29, Utah 115.8) 01s AmeSah. 99.50) bln kvs 
A.N.S. 208, 1 Ann.Cas. 300 [aff 25 S. 
Ct. 676, 198 U.S. 361, 49 L.Ed. 1085]. 


Wash.—In re Waters of Doan 
Creek, 215 P. 343, 125 Wash. 14. 


Wyo.—Hamp v. State, 118 P. 653, 
19 Wyo. 377. 


And see cases infra this note. 


{a] Administrative boards and of- 
ficers (1) may be provided or vested 
with the power, by statute, to inves- 
tigate and determine matters affect- 
ing the existence, extent, and prior- 
ties of rights by appropriation (Berg- 
man v. Kearney, 241 F. 884; Boise 
Irr., etc., Co. v. Stewart, 77 P. 25, 321, 
10 Idaho 38; Mexican Dam & Ditch 
Co. vy. District Court of First Judicial 
Dist. in and for Ormsby County, 289 
P. 393, 52 Nev. 426; In re Water 
Rights in the Humboldt River Stream 
System, 246 P. 692, 47 Nev. 357; Pitt 
v. Scrugham, 195 P. 1101, 44 Nev. 418; 
Ormsby County v. Kearney, 142 P. 
803, 37 Nev. 314; In re Willow Creek, 
144 P..505,.146 7P.w 470, 74 JOrs. 5925 
Hamp v. State, 118 P. 653, 19 Wyo. 
377; Farm Inv. Co. v. Carpenter, 61 
Pa 258, SOW yO. 10) 50) du AL Te oi 
Am.S.R. 918), (2) and their acts and 
findings may be given such effect as 
evidence or otherwise, as the legisla- 
ture, within constitutional limits, 
sees fit (Boise Irr., etc., Co. v. Stew- 
art; 77 P.. 26) 321,'10' Idaho 38). (3) 
Such legislation, it has been held, 
does not violate constitutional provi- 
sions as to the separation of govern- 
mental powers, where the powers giv- 
en the boards are not judicial but ad- 
ministrative (Bergman v. Kearney, 
241 F. 884; Stuart v. Norviel, 226 P. 
908, 26 Ariz. 498; Department of Pub- 
lic Works of California, Division of 
Water Rights, v. Superior Court in 
and for Siskiyou County, 239 P. 1076, 


197 Cal. 215; Bray v. Superior Court 
in and for Siskiyou County, 268 P. 
374, 1081, 92 Cal.App. 428; Farmers’ 


Ind. Ditch Co. v. Agricultural Ditch 
Col, 45 BP: 444; 22° Colo: 513, 55 Am-:S. 
R. 149; Dawson County Irr. Co. v. 
McMullen, 231 N.W. 840, 120 Neb. 245; 
Enterprise Irr. Dist. v. Tri-State 
Land Co., 138 N.W. 171, 92 Neb. 121 
ferror dism 37 S.Ct. 318, 243 U.S. 157, 
61 L.Iad. 644]; Vineyard Land & Stock 
Co. y. District Court of Fourth Ju- 
dicial Dist. of Nevada in and for 
Elko County, 171 P. 166, 42 Nev. 1; 
Ormsby County v. Kearney, 142 P. 
803, 837 Nev. 314; In re Willow Creek, 
144 P..505,9146 RP. 476,. 74 Or. 592; 
Eden Irr. Co. v. District Court of 


[§ 411 


cannot be curtailed by a fixation of rigid and inelas- 
tie boundaries thereto transforming the right in ef- 
fect into a mere right of priority.*! The state has 
authority to provide the method and procedure of 
appropriating waters to a beneficial use,*? to grant 
a qualified right of appropriation, subject to such 
limitations and conditions as its public policy de- 
mands,?? or to make reasonable rules and regulations 
for the exercise of rights acquired by appropriators 
of water on the public domain, and for their settle- 
ment when disputed,?4 and the United States has a 


Weber County, 211 P. 957, 61 Utah 
103; Hamp v. State, 118 P. 653, 19 
Wyo. 377; Farm Inv. Co. v. Carpen- 
ter, 61 P. 258, 9 Wyo. 110, 50 L.R.A. 
747, 87 Am.S.R. 918. Compare Pitt 
v. Scrugham, 195 P. 1101, 44 Nev. 418 
[holding certain sections of the Wa- 
ter Code of: March 22, 1913 invalid 
as conferring judicial powers on the 
state engineer, but that the rest of 
the act is not open to that objection 
and can be sustained except for those 
particular sections]), (4) nor does it 
conflict with a constitutional provi- 
sion conferring on the district courts 
original jurisdiction of all “‘cases in 
equity” or “cases at law” (Bergman 
v. Kearney, 241 F. 884; Ormsby Coun- 
ty v. Kearney, 142 P. 803, 37 Nev. 
314); (5) nor, where it provides for 
notice and hearing as a preliminary 
to the determination, does it take 
property without due process of law, 
particularly where its conclusion and 
determination is not conclusive but 
is a mere preliminary step in pro- 
ceedings ultimately subject to the 
courts (Pacific Live Stock Co. v. Lew- 
is, 36 S.Ct. 637, 241 U.S. 440, 60 L.Ed. 
1084 [aff 217 F. 95]; Bergman v. 
Kearney, supra; Stuart v. Norviel, 
226 P. 908, 26 Ariz. 493; Bray v. Su- 
perior Court in and for Siskiyou 
County, 268 P. 374, 1081, 92 Cal.App. 
428; Dawson County Irr. Co. v. Mc- 
Mullen, 231 N.W. 840, 120 Neb. 245; 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 60 L.R.A. 889, 108 
Am.S.R. 647; Vineyard Land, etc., Co. 
v. District Court of Fourth Judicial 
Dist. of Nevada in and for Elko Coun- 
ty, 171 P. 166, 42 Nev. 1; Ormsby 
County v. Kearney, 142 P. 803, 37 
Nev. 314; Oregon Lumber Co. v. East. 
Fork Irr. Dist., 157 P. 963, 80 Or. 568; 
In re Willow Creek, 144 P. 505, 146 
RP. 475, 74 Or..592; Eden. Irre Co. vs 
District Court of Weber County, 211 
P. 957, 61 Utah 103. See Enterprise 
Irr. Dist. v. Tri-State Land Co., 138 
N.W. 171, 92 Neb. 121 [error dism 37 
S.Ct. 318, 243 U.S. 318, 243 U.S. 157, 
61 L.Ed. 644] [helding valid, as af- 
fording due process, a statute not 
prescribing notice by the board, 
where proper notice is actually given 
by the board, on the ground that the 
act implies a requirement of notice]); 
(6) nor is the requirement that wa- 
ter users shall have their rights as- 
certained and recorded so harsh and 
burdensome as to constitute an un- 
reasonable exercise of the police pow- 
er (In re Willow Creek, 144 P. 505, 
74 Or. 592 [mod 146 P. 475, 74 Or. 
592]). (7) The fact that such a board 
or officer may or does at times make 
an erroneous decision as to the dis- 
tribution of water is no reason for 
holding the statutes to be unconsti- 
tutional. Ormsby County v. Kearney, 
supra; Hamp v. State, 118 P. 653, 19 
Wyo. 377. (8) Requirement of a fee, 
graded on the basis of the amount of 
land to be benefited, in order that a 
user may have his claim submitted 
to, and considered by, the administra- 
tive authorities in the adjudication, 
is not offensive either as a taking of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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like power as to waters on the federal publie do- 
main;*° but neither government may exercise the 
power so as to impair or forfeit vested rights,?% nor 
may a state legislature do so in such manner as to 
project the force of its regulations beyond its own 
borders,** nor so to infringe on the right to divert 
and appropriate waters, where that right is recog- 
nized and guaranteed by the constitution of the 


state.28 


[§ 412] d. Waters Open to Appropriation? ®°—(1) 
There can be no valid appropriation 
unless there is water to appropriate®® which is sub- 


In General. 
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ter claimed is such as is subject to appropriation at 
the place and in the manner in which the appropria- 
tor attempted to acquire it.°? 
must have a substantial existence,** there need not 
be an unceasingly continuous flow,** nor need there 
always be visible banks or a definitely defined chan- 
nel appearing on the surface.*?® 
been held not subject to appropriation,*® but, in some 


Although the stream 


Surface waters have 


jurisdictions under statutes providing a method for 


ject thereto;*! the right depends on whether the wa- 


property without due process of law 
or a denial of the equal protection of 
the laws. Pacific Live Stock Co. v. 
Lewis, 36 S.Ct. 637, 241 U.S. 440, 60 
He. Oss Par 217. Feo ]< Pacific 
Live Stock Co. v. Cochran, 144 P. 
668, 73 Or. 417. (9) Public supervi- 
sion and control of irrigation by me- 
dium of water commissioners and 
their officers see infra § 856. 

{b] Police power is the basis on 
which such legislation rests. Hum- 
boldt Land, etc., Co. v. Allen, 14 F. 
(2d) V650" [aff 47 (S'Cti'5%4, 274 US, 
TA dee Td. AS Tey: "Bere man vy: 
Kearney, 241 F. 884; Farmers’ Ind. 
Ditch Co. v. Agricultural Ditch Co., 
45 'P. 444,22 Colo! 518,°55 Am:S.R- 
149; Ormsby County v. Kearney, 142 
P. 803, 37 Nev. 314; Laramie Irriga- 
tion & Power Co. v. Grant, 13 P.(2d) 
235, 44 Wyo. 392; Hamp v. State, 118 
P.,653, 19: Wyo. dit. 


[ce] Water-rights form proper sub- 
ject of classification to which partic- 
ular .rules may be acquired, being 
sufficiently different in nature from 
other classes of property rights. 
Bergman v. Kearney, 241 F. 884; 
Bray v. Superior Court in and for 
Siskiyou County, 268 P. 374, 1081, 92 
Cal.App. 428. 


25. “U.S. v. Utah “Power, etc:, ‘Co., 
209 F. 554, 126 C.C.A. 376 [rev on oth- 
er grounds 208 F. 821, foll Utah Pow- 
er veto Co, v.70) Sit. 230 Bs 32851144 
C.C.A. 470 (mod on other grounds 242 
Hey 924, 1bo (C.CeA. 542)id): 


{a] Authorizing secretary of in- 
terior to establish supplemental rules 
and regulations regarding appropria- 
tions of water on the federal public 
domain is within the power of con- 
gress. U.S. v-Utah Power, etc., Co., 
209 F. 554, 126 C.C.A. 376 [rev on 
other grounds 208 F. 821]. 


U.S.—Forbes: v.. U..S5~52. ‘Ct. 
Cl. 60. See U.S. v. Utah Power, etc., 
Co., 209 F.-554, 126 C.C.A. 376 , [rev 
on other grounds 208 F. 821] (recog- 
nizing rule, but holding that legisla- 
tion later in date than the right 
claimed may be looked to in determin- 
ing what was the law at the time 
when it is claimed it was acquired 
and whether, under such laws, the 
claimed appropriation ever had any 
validity). 

Cal.—Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corp., 259 P. 444, 
202 Cal. 56, 56 A.L.R. 264; Charnock 
v. Rose, 11 P. 625, 70 Cal. 189. See 
Tulare Water Co. v. State Water Com- 
mission, 202 P. 874, 187 Cal. 533 (to 
same effect). 


Colo.—Sterling v. Pawnee Ditch 
Extension Co., 94 P. 339, 42 Colo. 421, 
15 L.R.A.N.S. 238. 


Idaho.—Public Utilities Commis- 
sion v. Natatorium Co., 211 P. 533, 36 
Idaho 287; Hall v. Blackman, 68 P. 
19, 8 Idaho 272. 

Neb.—In re Kearney Water, etc., 
Co., 149 N.W. 363, 97 Neb. 139 [mod 
on other grounds 151 N.W. 319, 97 


Neb. 779]. 


Or.—In re Willow Creek, 144 P. 505, 
146 PB. 475, 74 Or. 592. 


Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939. See 
Farm Inv. Co. v. Carpenter, 61 P. 258, 
9 Wyo. 110, 87 Am.S.R. 918, 50 L.R.A. 
747 (recognizing rule). 

{a] Legislature cannot authorize 
irrigation companies to control and 
manage waters in derogation of the 
prior rights of individuals. Munroe 
v. Ivie, 2 Utah 5385. 


{b] Statute held invasion of vest- 
ead rights.—Fall River Valley Irr. 
Dist. v. Mt. Shasta Power Corpora- 
oon 259 BP. 444, 202 Cal. 56, 56 A.L.R. 


{c] Statutes held not to impair 
vested rights.—Bergman v. Kearney, 
241 F. 884: Big Wood Canal Co. v. 
Chapman, 263 P. 45, 45 Idaho 380; 
Salazar v. Smart, 30 P. 676, 12 Mont. 
395; Fairbury v. Fairbury Mill, ete., 
Co., 243 N.W. 774, 123 Neb. 588; Vine- 
yard Land & Stock Co. vy. District 
Court of Fourth Judicial Dist. of Ne- 
vada in and for Elko County, 171 P. 
166, 42 Nev. 1; Prosole v. Steamboat 
Canal Co., 140 P. 720, 144 P. 744, 37 
Nev. 154; Norwood v. Eastern Ore- 
son) Landweo., 227° PP; 1201,41)2': Or 
106; Laurance v. Brown, 185 P. 761, 
94 Or. 387; In re Willow Creek, 144 
P. 505,-146 P. 475, 74 Or. 592; Prin- 
gle Falls Electric Power & Water Co. 
Via patterson, 13820 P.°b27, 65 .O0r. 474s 
Lone Tree Ditch Co. v. Cyclone Ditch 
Co., 128 —N.W. 596 [mod on other 
grounds 91 N.W. 352,.15.S8.D.. 519]; 
Motl v. Boyd, 286 S.W. 458, 116 Tex. 
82 [rev on other grounds (Civ.App.) 
236 S.W. 487]; Caldwell v. Erickson, 
213 P. 182, 61 Utah 265; Eden Irr. Co. 
v. District Court of Weber County, 
2h Pats? Cis Motah, «1032, \Hamp, vs 
State, 118, P: 653,'/19. Wyo. 377. 


27. Finney County Water Users’ 
Ass’n v. Graham Ditch Co., 1 F.(2d) 
650; Willey v. Decker, 73 P. 210, 11 
Wyo. 496, 100 Am.S.R. 939. See Mor- 
ris v. Bean, 146 F. 423 [aff 159 F. 651, 


$6: 5C:C. Al ©5119; sail, 31S. Cty £703,227 
U.S. 485, 55 L.Ed. 821] (dictum to 
same effect). 

[a] Hence, state legislation with 


reference to appropriation will be 
‘deemed confined in operation to the 
territory of the state, and the state’s 
authorization to appropriate waters 
gives no authority to appropriate for 
use elsewhere, as its regulation of 
such appropriations, on which the 
right is rested, is inoperative beyond 
its boundaries. Walbridge v. Robin- 
son, 125 P. 812, 22 Idaho 236. 


@s8. Speer v. Stephenson, 
365, 16 Idaho 707. 


29. Appropriability of waters of 
stream whereon government post has 
beer. established see infra § 417 note 
51 [a]. 

Appropriahbility of waters previous- 
ly occupied under appropriation since 
abandoned see infra § 500. 


LOZ sR: 


appropriating waters other than those running in 
defined watercourses,** a contrary result has been 
reached.*® Appropriation may be made of the storm 


Exclusive right to salvaged and de- 
veloped waters see supra § 394. 


gee Bergman v. Kearney, 241 F. 
4, 
31. Allen vy. Magill, 189 P. 986, 190 


P. 726, 96 Or. 610. 


g2. Rabido v. Furey, 190 P. 73, 33 
Idaho 56. 


330 (Geddis vo Parrish, 21Ps 34 
1 Wash. 587. 


34 Mont.—Popham v. MHolloron, 
275 P. 1099, 84 Monit. 442. 
Nev.—Barnes vy. Sabron, 10 Nev. 


217. 


Or.—Borman v. Blackmon, 118 P. 
848, 60 Or. 304. 


Tex.—Hoefs v. Short, (Civ. App.) 
190 S.W. 802 [aff 273 S.W. 785, 114 
Tex, 501,405 ATER, 8331. 


Wash.—In re Johnson Creek Water 
Rights, 294 P. 566, 159 Wash. 629: 
yams v.. Parrish; 21 P. 314; 1) Waish: 

ite 


[a] Where waters from recurring 
rainfalls or melting snows regularly 
flow in definite course, marking out 
an ascertainable channel which can be 
observed and which they continue to 
follow, the waters thus flowing in 
such channel have been held to be 
subject to appropriation. Popham vy. 
Holloron, 275 P. 1099, 84 Mont. 442; 
Borman v. Blackmon, 118 P. 848, 60 
Or. 304; Hoefs v. Short, (Civ.App.) 
190 S.W. 802 [aft 273 S.W- 785, ©1114 
Tex. 501, 40 A.L.R. 833]. Contra Ter- 
ry v. Heppner, (S.D.) 239 N.W. 759. 


35. Anderson Land & Stock €o. v. 
McConnell, 188 F. 818. 

[a]. Rule applied. — Where, al- 
though a watercourse spread out over 
a meadow in delta formation and was 
broken up into several channels, it 
could be identified on the surface, and 
flowed in a defined course through 
low depressions, it was a natural wa- 
tercourse, and subject to appropria- 
tion by the landowner, although there 
was no definitely defined channel on 
the surface. Anderson Land & Stock 
Co. v. McConnell, 188 F. 818. 


sé. Terry v. Heppner, (S.D.) 239 
N.W. 759; Dickey v. Maddux, 93 P. 
1090, 48 Wash. 411. See Jacob v. 


Lorenz, 33 P. 119, 98 Cal. 332 (recog- 
nizing rule that surface waters are 
not within prior appropriator doc- 
trine, but holding that, where there 
is.a valid appropriation of a stream, 
loss of surface waters flowing into it 
may form an element of damage). 


fa] Dry Draw Law (L. [1907] oc 
180), did not alter the rule. Terry v. 
Heppner, (S.D.) 239 N.W. 759. 


37. See statutory provisions; 
eases infra note 38. 


38. Denver, etc., R. Co. v. Dotson, 
38 P. 322, 20 Colo. 304; Borman v. 
Blackmon, 118 P. 848, 60 Or. 304. 


[a] Desert Land Act, providing 
for appropriation of “lakes, rivers, 
and other sources of water supply 


and 


968 [67 C.J.] 


or flood waters of a stream in time of freshets,®® or, 
under the rule prevailing in some jurisdictions, at 
any time when the stream rises above the normal line 
of flow,*® although elsewhere it is held that regular- 
ly recurring seasonal flood waters are not subject to 
appropriation in like manner as are those produced 
Underground streams 
flowing in well defined channels are subject to appro- 
priation;42 and similarly, waters are none the less 
subjects of appropriation because they flow for an 
intermediate distance between their source, and the 
place of appropriation in a subterranean channel.** 
So, the subflow, undercurrent, or supporting water 
of a surface stream is appropriable.** 
authorities to the effect that the doctrine is not ap- 


by storms and freshets.*? 


upon the public lands,” does not com- 
pel a contrary conclusion or render 
surface waters not appropriable. 
Borman v. Blackmon, 118 P. 848, 60 
Or. 304. 

39. Gallatin v. Corning Irr. Co., 
126 P. 864, 867, 163 Cal. 405, Ann.Cas. 
J914A 74: Fifield v. Snrring Valley 
Water Works, 62 BP. 1054, 130 Cal. 
552; Crawford Co. v. Hathaway, 93 
N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 

“Flood waters which are of no sub- 
stantial benefit to the riparian owner 
or to his land, and are not used by 
him may be taken at will by any per- 
son who can lawfully gain access to 
the stream, without the con- 
sent of the riparian owner and with- 
out compensation to him. They are 
not a part of the flow of the stream 
which constitutes ‘parcel’ of his land, 
within the meaning of the law of ri- 
parian rights.” Gallatin v. Corning 
Irr. Co., supra. 

40. Texas Co. v. Burkett, 296 S.W. 
ioe tiie Mex. 16, S4vALbR. LOOT batt 
(CivZ ADP eZ DO oan osl sis NLOUL sive 
Boyd, 286 S.W. 458, 116 Tex. 82 [rev 
on other grounds (Civ.App.) 236 S.W. 
487|. See Humphreys-Mexia Oil Co. 
v. Arsenaux, (Civ.App.) 244 S.W. 280 
ate O lesa Waele D) aneLG . Mex.. 103, .08a6 
A.L.R. 1147] (recognizing rule). 


41. Still v. Palouse Irr., etc., Co., 
117 P. 466, 64 Wash. 606. 


42. Pima Farms Co. v. Proctor, 245 
P. 369, 30 Ariz. 96; Howard v. Per- 
rin, 76 Pb. 460. 8 Ariz..347 laff 26, S.Ct. 
195, 200 U.S. 71. 50 L.Ed. 374]; Keeney 
v. Carillo, 2 N.M. 480; Chandler v. 
Utah Copper Co., 135 P. 106, 48 Utah 
479; Whitmore v. Utah Fuel Co., 73 
P. 764, 26 Utah 488. See Maricopa 
County Municipal Water Conserva- 
tion Dist. No. 1 v. Southwest Cotton 
Co., 4 P.(2d) 369. 39 Ariz. 65 [mod 
on other grounds 7 P.(2d) 254] 
(recognizing rule). 

“No distinetion exists in the law 
between waters running under the 
surface in defined channels and those 
running in distinet channels upon the 
surface. The distinction is made be- 
tween all waters running in distinct 
channels, whether upon the surface or 
subterranean, and those oozing or per- 
colating 'through the soil in varving 
quantities and uncertain directions.” 
Strait v. Brown, 16 Ney. 317, 321, 40 
Am.R. 497. 


43. Strait v. Brown, supra. 
44. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 


Southwest Cotton Co., 4 P.(2d) 369, 39 
Ariz. 65 [mod on other grounds 7 P. 
(2d) 254]. 

[a] Test to be applied in determin- 
ing whether waters are subfiow, and 
subject to irrigation as such, is 
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There are 


whether drawing off of subsurface 
water tends to diminish appreciably 
and directly the flow of a surface 
stream. Maricopa County Municipa! 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369, 
39 Ariz. 65 [mod on other grounds 7 
12 Pay 1/5 

45. Wattson v. U. S., 260 F. 506, 
171 1C.C.A. 3083) Southern Pac Riv Co. 
Vv. Dufour, 30° BP. W83gbe Cal 615) 19 
L.R.A. 92; Deadwood Cent. R. Co. v. 
Barker, 86 NiW.7 619," 14. 2S. BD, 558. 
Whitmore v. Utah Fuel Co., 73 P. 764, 
26 Utah 488; Crescent Min. Co. v. Sil- 
ver King Min. Co., 54 P. 244, 17 Utah 
444, 70 Am.S.R. 810. See Strait v. 
Brown, 16 Nev. 317, 40 Am.R. 497 
(dictum to same effect). 


fa] In Arizona (1) Territorial Bill 
of Rights (Comp. L. [1864-1871] p 
25) art 22 applied to, and made ap- 
propriable, surface rivers, lakes, and 
ponds and subterranean waters of a 
Similar character only, and left perco- 
lating subterranean waters of all 
kinds untouched thereby (Maricopa 
County Municipal Water Conserva- 
tion Dist. No. 1 v. Southwest Cotton 
Co., 4 P.(2d) 369, 89 Ariz. 65 [mod 
on other grounds 7 P.(2d) 254]), (2) 
and the subsequent legislation, Sess. 
L. (1893) No. 86, L. (1919) ¢ 164, Rev. 
Code (1928) § 3280, Rev. Code (1887) § 
2935, and constitutional provisions, 
Const. art 17 §§ 1, 2, did not alter the 
rule but left such percolating waters 
outside the purview of the law of 
appropriation (Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., supra), 
(3) and it is the law that they are not 
subject to be appropriated (Maricopa 
County Municipal Water Conservation 
Dist. No. 1 v. Southwest Cotton Co., 
supra; McKenzie v, Moore, 176 P. 568, 
20 Ariz. 1; Howard v. Perrin, 76 P. 
460, 8 Ariz. 347 [aff 26 S.Ct. 195, 200 
UiSh (a5 On estods 3i74a)):. 


46. Snake Creek Min. etc., Co. v. 
Midway Irr. Co., 43 S.Ct. 215, 260 -U. 
S. SC 67s Labd: 423 fare 271m. 157 2 
Katz v. Walkinshaw, 70 P. 638, 74 P. 
766, 141 Cal. 116, 64 L.R.A. 236, 99 Am. 
S.R. 35; Silkey ‘v. Tiegs, 5 P.(2da) 
1049, 51 Idaho 344; Hinton v. Little; 
296 P. 582, 50 Idaho 371: Le Quime 
v. Chambers, 98 P. 415, 15 Idaho 405, 
21 L.R.A.N.S. 76; Holman vy. Christen- 
sen, 274 P. 457, 73 Utah 389; Peter- 
son v. Wood, 262 P. 828, 71 Utah 77; 
Stookey v. Green, 178 P. 586, 58 Utah 
311; Sullivan v. Northern Spy Min. 
Co., 40 P. 709, 11 Utah 4388, 30 L.R.A. 
186. See Brosnan v. Boggs, 198 P. 
890, 101 Or. 472 (holding that, if the 
proprietor of lands would enjoy seep- 
age water, he must take it and use it 
before it leaves his premises, and, if 
he allows it to escape into the chan- 
nel of the stream, he cannot pursue 
it and retake it as against the ap- 


[§ 412 


plicable to such subterranean and percolating wa- 
ters as simply ooze or filter through the ground ;*° 
but there is other authority to the effect that, either 
as a part of the customary law of appropriation or 
as a result of the statutes regulating and defining 
the right, seepage and percolating waters, even 
though they do not arise from any well defined sub- 
terranean stream, but merely ooze through the earth, 
are appropriable,*® at least where they flow to, and 
collect at, a definite and certain place and there form 
a spring.47, The waters of natural springs may be 
appropriated,*® and the fact that the source of a 
watercourse is a flowing spring does not change its 
nature so as to exempt the water from appropria- 
tion,*® even under statutes authorizing appropria- 


propriator of the waters of that 
stream). But see Public Utilities 
Commission v. Natatorium Co., 211 
P. 533, 36 Idaho 287 (to contrary ef- 
fect). 

“The principles which, before the 
adoption of the Civil Code, were ap- 
pled to protect appropriations and 
possessory rights in visible streams, 
will, in general, be found applicable 
to . . . appropriations of perco- 
lating waters, either for public or 
private use, and will suffice for their 
protection as against other appro- 
priators.” Katz v. Walkinshaw, 70 P. 
63, 74. P766;, 772, 141 Cal. 116,64 ER: 
A. 236, 99 Am.S.R. 35. 


47. Cohen v. La Canada Land, etc., 
Co., 76 BP. 47, 142°Cal. 437; Brosnan vz 
Harris, 65 P. 867, 39 Or. 148, 87 Am.S. 
R. 649, 54 L.R.A. 628; Peterson v. 
Wood, 262 P. 828, 71 Utah 77; Peter- 
son v. Lund, 193 P. 1087, 57 Utah 162. 
And see cases infra note 48! 


48. U.S.—Silver Peak Mines v. 
Valcalda, 79 F. 886 [aff 86 F. 90, 29 C. 
CVA 5 91a: 


Colo.—Nevius v. Smith, 279 P. 44, 
86 Colo, 178. 


Idaho.—Harris v. Chapman, 5 P. 
(2d) 733, 51 Idaho: 283; Keiler —v. 
McDonald, 218 P. 365, 37 Idaho 573; 
Short v. Praisewater, 208 P. 844, 35 
Idaho 691. 


fee x Keone: v. Carillo, 2 N.M. 


Utah.—Holman v. Christensen, 274 
RP. 457, 73. Utah. 389: Peterson ty. 
Eureka Hill Mining Co., 176 P. 729, 53 
Utah 70; Patterson v. Ryan, 108 P. 
1118, 37 Utah 410. 


Contra McKenzie v. Moore, 176 P. 
568,/20 Ariz. 1. 


_ And see cases supra note 47; 
infra notes 49-51. 


[a] Rule limited.—While the right 
of appropriation attaches when a 
spring furnishes a stream of water 
that rises to the surface, where the 
quantity is so insignificant that a 
surface stream is impossible, when 
the water is spread over the ground, 
the use of the water belongs to the 
person on whose land it first arises. 
Haver y. Matonock, 244 P. 914, 79 
Colo. 194; Klamath Development Co. 
v. Lewis, 299 P.'705, 136 Or) 445; 
Henrici v. Paulson, 293 BP. 424, 134 
Or. 222; Morrison vy. Officer, 87 P. 896, 
48 Or. 569; Deseret Live Stock Co. v. 
Hoopiania, 239 P. 479, 66 Utah 25. 

[b] Artificially developed springs 
produced by excavation or similar 
methods are, however, the property of 
the person who creates them on his 
own land and are not subject to ap- 
propriation. Hunt v. City of Laramie, 
181 P. 187, 26 Wyo. 160. 


49. U.S.—Snake Creek Min., etc., 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


= 


§§ 412-413] 


tion of water “flowing in a river or stream, or down 
a canon or ravine,”’®® and even though the appropri- 
ator’s ditch is constructed up to the mouth of the 
spring.®? In general, only natural and not artificial 
waters are subject to appropriation;®? thus, prior 
to the time, at least, when they are discharged into 
a natural watercourse and there allowed to mingle 
with the ordinary waters of the stream, after which, 
it has been said, the rule is otherwise,®? waters flow- 
ing in a stream or ditch artificially constructed, 
which have no natural source but are supplied by ar- 
tificial means and liable to be discontinued by those 
creating the supply, have been held not to be,®* ex- 
cept where the water thus collected and discharged 
flowed, and, but for such artificial works, would have 
continued to flow, in or into a natural stream where 
prior appropriations existed, in which case the ap- 
propriators’ rights may attach to the artificial wa- 
tercourse, or the waters thereof.®> Subject to the 
limitations stated,°® drainage waters or waters in 
drainage ditches may not be appropriated.°* Nei- 
ther may the waters of artificial lakes formed by pri- 
vate persons impounding flood or surface waters on 
their own lands, such water being the private prop- 


Co. ve" Midway “Irr.-€o,- 438) SCts 245, 
260 U.S. 596, 67 L.Ed. 423 [aff 271 F. 


WATERS \ 


the waters flowing therein to the ex- 


tent of such use. Twin Falls Canal 


[67 C.J.] 969 


erty of those thus collecting it.°* An appropriator 
is not limited by any of the rules of the law of ap- 
propriation to a single stream or source of supply, 
but, the other requisites being present, may take 
from more than one,®® but he may also from both a 
main stream and tributaries.°° Waters which are 
too small and uncertain in the amount of flow to be 
capable of being put to any beneficial use are not 
appropriable,®! but those which, separately, are too 
small in quantity to support an appropriation, when 
united into a stream of serviceable volume, may be.°” 
An appropriation cannot be made of water which has 
already been lawfully appropriated by another,®* al- 
though the surplus, waste, or excess of the stream 
over the amount of his appropriation may be taken.°* 


{§ 413] (2) Restriction to Waters on Public Do- 
main. Where a state reserves all waters, or waters 
as yet unaffected by any private proprietorship, for 
appropriators, all of the waters in the state, or all as 
to which there are no preéxisting rights, are open to 
appropriation without limitation to those which are 
wholly upon public lands,®® all natural waters with- 
in the state being regarded as public waters, under 
that doctrine;®* but in those jurisdictions where 


Can.S.C. 634 (laws of British Colum- 
bia held to have similar operation). 


55. Midway Irr. Co. v. Snake Creek 


Tha). Cov ve Dammann 2071 Fuss L 
Cal.—Williams v. Harter, 53 P. 405, 
121 Cal. 47; Ely v.—Ferguson, 27 P: 


587, 91 Cal. 187. 


Colo.—Clark v. 
34 Colo. 285. 


Nev.—Campbell v. Goldfield Consol. 
Water Co., 136 P. 976, 36 Nev. 458. 


Or.—Hildebrandt v. Montgomery, 
234 P. 267, 113 Or. 687; Brosnan v. 
Harris, 65 P. 687, 39 Or. 148, 87 Am. 
S.R: 649, 54. L.R.A. 628. See In. re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27 (to same effect). 


Utah.—Holman v. Christensen, 274 
P. 457, 73 Utah 389. 

Wash.—Allison v. Linn, 247 P. 731, 
139 Wash. 474; Miller v. Wheeler, 103 
P. 641, 54 Wash. 429, 23 L.R.A.N.S. 
1065; Geddis v. Parrish, 21 P. 314, 1 
Wash. 587. 

Wyo.—Moyer v. Preston. 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 914. 


“The water from such spring is the 
subject of appropriation as certainly 
as the water of a river.” Geddis v. 
Parrish, supra. : 


50. Ely v. Ferguson, 27 P. 587, 91 
Calo rvet: 


51, Cohen v. La Canada Land, etc., 
Cor 76° Pe: ets 142 Cal. 4387; Ely v. 
Ferguson, 27 P. 587, 91 Cal. 187; Bros- 
nan v. Harris, 65 P. 86.7539 Or. 148, 87 
Am.S.R. 649, 54 R.A. 628. 


52. Hagerman Irr. Co. v. East 
Grand Plains Drainage Dist., 187 P. 
555, 25 N.M. 649. And see cases infra 
notes 53-55. 

Artificial springs see supra note 
48 [b]. 

53. Olney Springs Drainage Dist. 
v. Auckland, 267 P. 605, 83 Colo. 510; 


Ashley, 82 P. 588, 


Hagerman Irr. Co. v. East Grand 
Plains Drainage Dist., 187 P. 555, 25 
N.M. 649. 

54. Cardelli v. Comstock Tunnel 


Co., 66 P. 950, 26 Nev. 284; Garns v. 
Rollins, 125 P. 867, 41 Utah 260, Ann. 
Cas.1915C 1159. And see cases infra 
note 57. 


[a] Where natural depression is 
utilized as a carrying channel for wa- 
ters which would not normally run 
through it, the same rule applies to 


Mining & Tunnel Co., 271 F. 157 [aff 
437 8.Ct. 215, 260 U.S. 596, 67 Uw, 


423]; Union Central Life Ins. Co. 
ae ae ee 294 RP. 842, 50 Idaho 
196. 


Bos See supra text and notes 53, 


57. Wattson v. U. S., 260 F. 506, 
171 C.C.A. 308; Brewster v. Salt Riv- 
er Valley Water Users’ Ass’n, 229 P. 
929, 27 Ariz, 23; Cardelli v. Comstock 
Tunnel Co., 66 P. 950, 26 Nev. 284; 
Hagerman Irr. Co. v. East Grand 
Plains Drainage Dist., 187 P. 555, 25 
N.M. 649. 


58.7" King iv.n Ghamberlin,. <1189P: 
1099, 20 Idaho 504. Compare Crescent 
Min. Co. v. Silver King Min. Co., 54 
P. 244, 17 Utah 444, 70 Am.S.R. 810 
(waters brought to the surface by 
artificial means and there collected 
into a Jake or pool are subject to ap- 
propriation but not so as to confer 
on ‘the appropriator the right to de- 
mand the continuance of the artificial 
means of supply). 


[a] Constitutional guarantee of 
right of appropriation has no refer- 
ence to such waters and confers no 
right as to them. King v. Chamber- 
lin, 118 P. 1099, 20 Idaho 504. 


59. Williams v. Altnow, 95 P. 200, 
97 BP. 539, 51 Or. 275: Ginaca v.' Mc- 
Kee Consol. Hydraulic, Ltd., 11 B.C. 
481. 


' fa] Desert Land Act, 19 St. p 377 
(U. S. Comp. St. [1901] p 1548), does 
not alter the rule nor introduce any 
different rule as to appropriations un- 
der it. Williams v. Altnow, 95 P. 200, 
OI) P5809) “bila Ore 27 5: 


ol 


60. Dern v. Tanner, 60 F.(2d) 626. 

61. Ide v. U. S., 44 S.Ct. 182, 263 
U.S. 497, 68 L.Ed. 407, [aff 277 F. 
Sen. 

62. Dern v. Tanner, 60 F.(2d) 626. 

63. See infra §§ 441-446. 

64. See infra § 442. 

65. Mettier v. Ames Realty Co., 


200, 2.) 702,, 61. Mont.152: . Smith sve 
Denniff, 98 P. 1081, 38 Mont. 114, 81 
Am.S.R. 408 [rev on other grounds 57 
P. 557]. See Martley v. Carson, 20 


And see infra § 418 text and note 70. 


fa]  Percolating or spring waters 
(1) arising on, and confined to, private 
lands, are not, even in such jurisdic- 
tions, subject to appropriations by 
strangers to the title (Publie Utilities 
Commissicn v. Natatorium Co., 211 P. 
533, 36 Idaho 287; Deseret Live Stock 
Co. v. Hoopiania, 239 P. 479, 66 Utah 
25; Stookey v. Green, 178 P. 586, 53 
Utah 311; Peterson v. Eureka Hill 
Min. Co., 176 P. 729, 53 Utah 70. See 
Peterson v. Lund, 193 P. 1087, 57 Utah 
162 [recognizing rule]), (2) but wa- 
ters flowing from springs in a natural 
channel on to the public domain or to 
the lands of the appropriator are 
(Holman v. Christensen, 274 P. 457, 
73 Utah 389). (3) Where the wa- 
ters arise on a highway, the question 
whether the fee thereto is in the pub- 
lic or the adjoining owner is control- 
ling, such waters being appropriable 
where the fee is in the public, but 
not otherwise, since the public ease- 
ment in such case is only for use 
as a highway. Stookey v. Green, 
supra. 


66. Ft. Morgan Land, ete, Co. v. 
South Platte Ditch Co., 30 P. 10382, 18 
Colo. 1; Boise-Irr., etc., Co. v. Stewart, 
77 PB. 25, 321, 10 Idaho 38; Oldroyd 
v.' McCrea, 235 P. 580, 65 Utah 142, 
40 A.L.R. 230. 


[a] Already existing rights are 
not affected and no appropriation in- 
terfering with them can be made. 
Herminghaus v. Southern California 
Wdison Co., 252, P. 607, 200 "Cal. 81 
[eerteer 27 S/Ctrb oy 214 0UiSe i 2esmn 
L.Ed. 1315, and dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 387]; City of Fair- 
bury v. Fairbury Mill & Elevator Co., 
243 N.W. 774, 123 Neb. 588. 


[b] Nature of public interest.— 
In states where all waters are public, 
the effect is to make them a part of 
the negative community, or, as some- 
times stated, minerals fere nature, 
the title to the public waters, of the 
state being ‘vested in ‘the state for 
the use and benefit of all the citizens 
of the state under such rules and 
regulations as may be prescribed 
from time to time by the lawmaking 
power of the state. This is not, how- 
ever, an interest or title in the pro- 
prietary .sense, but rather in the 


970” [67.-C. Fi] 


common-law riparian rights may be acquired, the 
right of appropriation extends only to waters on the 


public domain or public lands®? 


States®* or of a state,°® and has no application to 
those flowing on or along the lands of individual 
owners possessing riparian rights’? except for those 
affected by the provisions of the Desert Land Act.71 
Streams.7? At 
where all states affected recognize the doctrine of 
prior appropriation, where a stream traverses two 
or more states, one who makes a lawful prior appro- 
priation of its waters will be protected in his rights 
as an appropriator as fully as if it were a purely 
intra-state stream; and this is so even though in 
one of the states the doctrine of prior appropriation 
coexists with the common-law rule of riparian rights 


{§ 414] (3) Interstate 
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of the United 


least 


rights.*§ 


while in others the latter 1s abrogated and prior ap- 


I 


sovereign. capacity as representative 
of all the people for the purpose of 
guaranteeing that the common rights 
of ail shall be equally protected and 
that no one shall be denied his proper 
use and benefit of this common neces- 
sity.” Walbridge v. Robinson, 125 P. 
812, 814, 22 Idaho 236. 

{c] Statute declaring “unappro- 
priated waters” property of public 
does not apply to waters granted to 
riparian owners by virtue of their 
grants except so much of the waters 
as are not necessary for riparian uses. 
Motl v. Boyd, 286 S:W. 458, 116 Tex. 82 
{rev on other grounds (Civ.App.) 236 
S.W. 487]. 

[d] Where specific classes of wa- 
ters are declared to be public waters 
by state constitution, those not com- 
ing within the described classes are 
not public, but private, waters. Pub- 
lic Utilities Commission v. Natatori- 
um Co., 211 P. 533, 36 Idaho 287. 


67. Cruse v. McCauley, 96 F. 369; 
Curtis v. La Grande Water Co., 23 
Ps 805201 b> O85 20,-OFr, 34,4 OL RA. 
484; Smith v. Nechanicky, 211 P. 880, 
123 Wash. 8; Sander v. Bull, 135 P. 
489, 76 Wash. 1; Sander v. Wilson, 76 
P. 280, 34 Wash. 659; Benton v. John- 
cox, 49 P. 495, 17 Wash. 277, 61 Am. 
S.R. 912, 39 L.R.A, 107... See Palmer 
v. Railroad Commission, 138 P. 997, 
167 Cal. 163; Brown v.. Baker, 66 P. 
198, 65 P. 799, 39 Or. 66; Mattis v. 
Hosmer, .62).P. 1%, .632— 3.0 Or.» 523. 
See State v. Superior Court of Grant 
County, 126 P. 945, 70 Wash. 442 (all 
recognizing rule). And see cases in- 
fra notes 68-70. 

[a]. Waters on school lands re- 
served by United States for future 
states to be formed from the territory 
wherein they lie have been held sub- 
ject to appropriation. Bennett v. 
Nourse, 125 P. 1038, 22 Idaho 249; 
State v. Stampfly, 125 P. 148, 69 Wash. 
368. 

Necessity of right to enter on pub- 
lic lands see infra § 415. 


68. Alaska Juneau Gold Min. Co. v. 
Ebner Gold Min. Co., 229 F. 638, 645, 
152 GC.C.A; 472 {quot Cyc]; Santa Cruz 
Ve Enright, 920 Pe ug7y;, 95; Cal Lob. 
Lux v. Haggin, 10 P. 674, 69 Cal. 255; 
Tacoma v. Mason County Power Co., 
909 P. 528, 121 Wash. 281. See San 
Bernardino v. Riverside, 198 P, 784, 
186 Cal. 7 (recognizing rule). 


69. Alaska Juneau Gold Min. Co. 
v. Ebner Gold Min. Co., 239 F. 638, 
645, 152 C.C.A. 472 [quot Cyc]; Lux 
v. Haggin, 10 P. 674, 69 Cal. 255. See 
San Bernardino v. Riverside, 189 P. 
784, 186 Cal. 7 (recognizing rule). 

{a] In Washington (1) by virtue 


of the provisions of Enabling Act § 
10, it was held that waters flowing on 
or along the lands granted by the fed- 
eral government to the state, after 
their transfer to the latter, are not 
appropriable (City of Tacoma v. Ma- 
son County Power Co., 209 P. 528, 121 
Wash. 28%; Colburn v. Winchell, 165 
P. 1078, 97 Wash. 27 [rev on other 
grounds 160 P. 1052, 93 Wash. 388]), 
(2) but a subsequent case, disregard- 
ing this doctrine, reached a contrary 
result (Re Doan Creek, 215 P. 343, 
125 Wash. 14), (3) and a still later one 


overruled the earlier authorities and: 


adopted the rule announced in the 
more recent one (In re Water Rights 
in Crab Creek and Moses Lake, 235 P. 
37, 134 Wash. 7). 

[b] Waters on lands of state are 
as fully subject to appropriation (1) 
as those upon the public domain of 
the United States. Lux v. Haggin, 
LOPS 16 C4 4 PO SO 9mC@al. Mob hee e)) 
The state has no other or different 
rights of riparian proprietorship than 
has the United States and will 5 
assumed to have licensed or ac- 
quiesced in the acquisition of water 
rights by appropriation on the same 
grounds and to the same extent as 
will the general government. Lux 
v. Hagegin, supra. 


70. Alaska Juneau Gold Min. Co. 
v. Ebner Gold Min. Co., 239 F. 6388, 
C4oF woe. CAE a Zee nGuobee Gy ell. 
Shenandoah Min., ete., Co. v. Morgan, 
39) Pi 802.) 106" (Cali 409) “Morgan / ve 
Shaw, 83 P. 534, 47 Or. 333; Curtis v. 
La Grande Hydraulic Water Co., 23 
Pe SOS mon baw Oo a0 - OL oe LOlemeuers 
484; Sander v. Bull, 135 P. 489, 76 
Wash. 1; Sander v. Wilson, 76 P. 280, 
384 Wash. 659; Benton v. Johncox, 49 
P. 495.17 Wash.) 277,61 Am-S.R. 912, 
39 L.R.A. 107. See San Bernardino v. 
Riverside, 189 P. 784, 186 Cal. 7 (to 
same effect); In re Willow Creek, 144 
P. 505, 146 P. 475, 74 Or. 592 (dictum 
to same effect). 


[a] Lands comprised in located 
and filed railroad grants come within 
the rule, so that waters flowing there- 
on are. inappropriable. SmLeh av. 
Nechanicky, 211 P. 880, 123 Wash. 8. 


[b] Lands set apart for Indian al- 
lottees under the Acts of 1887 and 
1902 were not public lands at any 
time, and no appropriation of waters 
flowing along or through them could 
be made. Hough v. Taylor, 188 P. 458, 
110 Wash. 361. 

[c] Rights in Yakima County, 
Washington are not varied by reason 
of the special statute (lL. [1873] p 
520), so as to render waters flowing 
on private lands subject to appropria- 
tion. Benton v. Johncox, 49 P. 495, 


propriation is the exclusively prevailing rule.’4 
upper state cannot claim the right as a state to di- 
vert and use as it chooses the waters flowing within 
its boundaries regardless of any prejudice this may 
work to appropriators in a lower state.’° 
on the part of either state that it can use the water 
to better effect or so as to serve as a basis for more 
valuable improvements than can the other cannot 
alter or modify the applicability of the doctrine.7® 


[§ 415] e. Persons Who May Be Appropriators.*7 
Primarily, appropriation of the waters of a stream 
is free to anyone who has an opportunity to take 
them without infringing on another’s property 
It is not necessary that the appropriator 
should be a landowner or have a legal title to any por- 
tion of the public domain occupied by him,‘® nor 


[§§ 413-415 


The 


A claim 


17 Wash. 277, 61 Am.S.R. 912, 39 L.R. 
AS 107, 


Rights of appropriators as against 
PEC MIRTE. proprietors see infra §§ 418, 


71. Effect of Desert Land Act see 
infra § 418 text and notes 80-90. 


72. Appropriation for use outside 
of state where appropriation is made 
see infra § 416 text and notes 42—45. 


73. Weiland v. Pioneer Irr. Co., 42 
S.Ct. 568, 259 U.S. 498, 66 L.Ed. 1027 
[aff 238 F. 519]; Wyoming v. Colo- 
rado, 42 S.Ct. 552,.259° U.S, 419, 66 Li. 
Ed. 999 [mod and reh den 43 S.Ct. 
2, 260 U.S. 1, 66 L.Ed. 1026]; Bean 
Va Morris; '32,S:Ct) T0383, 22S. 4 ibs 
55 L.Ed. 821 [aff 159 F, 651, 86 C.C.A, 
519 (aff 146 F. 423)]; Finney County 
Water Users’ Assoc. v. Graham Ditch 
Co., 1 F.(2d) 650; Anderson v. Bass- 
man, 140 F. 14; Hoge v. Haton, 135 F. 
411 [rev on other grounds 141 F. 64, 
72 C.C.A. 74, 5 Ann.Cas. 487]; Morris 
v. Bean, 123 F. 618; Howell v. John- 
son, 89 F. 556; Willey v. Decker, 73 P. 
210, 11 Wyo. 496, 100 Am.S.R. 939. 
See Rickey Land, etc., Co. v. Miller, 
Lo LD) SL RC CAST Z 07s Late. 4 Gok 
574, and aff 218 U.S. 258, 54 L.Ed. 
1032] (recognizing rule). 


74. Finney County Water Userg’ 
Assoc. v. Graham Ditch Co., 1 F.(2d) 
650; Anderson v. Bassman, 140 F. 
14; Willey v. Decker, 73 P. 210,12 
Wyo. 496, 100 Am.S.R. 939. 


75. Wyoming v. Colorado, 42 S.Ct. 
552, 259 U.S. 419, 66 L.Ed. 999 [mod 
and reh den 43 S.Ct. 2, 260 U.S. 1, 66 
L.Ed. 1026]; Finney County Water 
Users’ Assoc. v. Graham Ditch Co., 1 
F.(2d) 650. 

76. Wyoming v. Colorado, 42 S.Ct. 
552, 259 U.S. 419, 66 L.Ed. 999 [mod 
and reh den 43 S.Ct. 2, 260 U.S. 1, 66 
L.Ed. 1026]. 


77. Right of appropriator abandon- 
ing possession thereafter to reappro- 
priate same waters see infra § 500. 


78. Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410; Munroe vy. Ivie, 
2 Utah 535. 


“The right to the use of water in 
the streams of this state is public.” 
Featherman v. Hennessy, 115 P. 983, 
43 Mont. 310, 316. 


79. Ariz.—Hill v. Lenormand, 16 
P. 266, 2eArizo 354. 


Cal.—Williams v. Harter, 53 P. 
405, 121 Cal. 47; Santa Paula Water 
Works v. Peralta, 45 P. 168, 113 Cal, 
38; Ely v. Ferguson, 27 P. 587, 91 
Cal. 187; Crandall _v. Woods, 8 Cal. 
136. See Jacob v. Lorenz, 33 P. 119, 
98 Cal. 382 (to same effect). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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need he have filed on the land;®° possession, whether: 
as squatter,®! lessee,*? or otherwise,’* accompanied 
by a claim of, or ground for, possessory right, is suf- 
although there must be some sort of a 
possessory claim or right good against everyone but 
Neither need one own the means 


ficient ;8* 


the government.®® 


of diversion in order to be an appropriator.’® 
right is not confined to owners or occupiers whose 
lands are riparian to the stream but extends as well 


Idaho.—Sarret v. Hunter, 
1072, 82 Idaho 536. 

Mont.—St. Onge vw. Blakely, 245 P. 
532, 76 Mont. 1; Thomas v. Ball, 213 
P. 597, 66 Mont. 161. See Smith v. 
Denniff. 60 P. 398, 24 Mont. 20, 81 Am. 
S.R. 408 [rev on other grounds 57 P. 
557]; Toohey v. Campbell, 60 P. 396, 
24 Mont. 13 (both recognizing rule). 

Nev.—Barnes vy. Sabron, 10 Nev. 
217. See Lobdell v. Simpson, 2 Nev. 
274, 90 Am.D. 537 (to same effect). 

N.M. — Alamogordo First State 
hares v. McNew, 269 P. 56, 33 N.M. 
414. 

Or.—Laurance y. Brown, 185 P. 761, 
94 Or. 387; Borman v. Blackman, 118 
P. 848, 60 Or. 304; Hough v. Porter, 
959P. 7382, 98 PB: 1083, 102°P) 728, 51.0r. 


318; Speake v. Hamilton, 26 P. 855, 
21 Or. 3; Kaylor v..Campbell, 11 P. 
301, 13 Or. 596. Compare Pringle 


Falls Elec. Power, etc., Co. v. Pringle, 
132 P. 527, 65 Or. 474 (stating that, 
while an appropriator need not be the 
sole owner of the stream banks, under 
Lord L. § 6552, providing that all per- 
sons having title to any mineral or 
other land shall be entitled to the use 
of water to furnish electrical power 
for any purposes, the claim of an own - 
er of riparian lands intended for use 
in connection with an appropriation 
and the development of a power 
project would be strengthened to the 
extent that such land might be uti- 
lized, as such land is a means of 
furthering the proposed work). 

Utah.—Jensen v. Birch Creek Ranch 
Go., 289 P: 1097,'76 Utah 356; Hast 
Grouse Creek Water Co. v. Frost, 245 
P.. 328, 66. Utah’ 587; Patterson —v. 
Ryan, 108 P. 1118, 37 Utah 410; HEl- 
liott v. Whitmore, 24 P. 673. See Lake 
Shore Duck Club v. Lake View Duck 
Club, 166 P. 309, 50 Utah 76, L.R.A. 
1918B 620 (recognizing rule). 


B.C.—Brown v. Spruce Creek Power 
Co., 11 B.C. 248, 1 West.L.R. 143, 


See Basey v. Gallagher, 20 Wall. 
(U.S.) 670, 22 L.Ed. 452 (to same ef- 
fect). 

[a] Reason for rule.—‘‘One who 
locates upon publie lands with a view 
to appropriating them to his own use 
becomes the absolute owner thereof 
as against every one but the govern- 
ment, and is entitled to all the privi- 
leges and incidents which appertain to 
the soil subject to the single excep- 
tion of rights antecedently acquired. 
He may admit that he is not the own- 
er in fee, but his possession will be 
sufficient to protect him as against 
trespassers.” Crandall v. Woods, 8 
Cal. 136, 143. 

{b] In Washington it has been 
held that whether or not the terri- 
torial statutes of 1873 extend the 
right of appropriation only to land- 
owners, the preéxisting laws and cus- 
toms had not restricted it in that 
manner, and so, on public lands of 
the United States, desnvite such stat- 
utes, persons not landowners could 
make valid appropriations. Tenam 
Ditch Co. v. Thorpe, 20 P. 588, 1 Wash. 


666 [appeal dism 163 U.S. 708, 41 L. 


Ed. 305 mem]. 
{[c] Although public mineral lands 
held by occupant for agricultural pur- 
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The ’ 
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poses are by statute made subject to 
entry by persons interested in de- 
veloping the mineral resources there- 
of, on posting of a bond, such statute 
does not impair the validity of an ap- 
propriation of waters by such occu- 
pant for the benefit of the tract as 
agricultural land, and an entryman 
by virtue of the statute may not in- 
terfere with the water rights thus ac- 
quired by appropriation. Rupley v. 
Welch, 23 Cal. 452. 

[d] Beneficial ownership under 
contract is sufficient. Barnes v. 
Sabron, 10 Nev. 217. See St. Onge v. 
Blakely, 245 P. 532, 76 Mont. 1 (dic- 
tum to same effect). 


80. Almo Water Co. v. Jones, 39 
F.(2d) 37 [cert den sub nom. Pierce 
v. Albion Idaho Land Co., 51 S.Ct. 35, 
282. U.S. 862; .75° 1. bd.'7621; In re 
Water Rights in Silvies River, 237 
P.. 82200715" Or 272? Bouehww. “Porter, 
95) Peete 2,8 PPLOR8 dO ge Pai 28ee65 1 
Or. 318; Sowards v. Meagher, 108 P. 
1112, 37 Utah 212. See Hunter Land 
Co. v. Laugenour, 250 P. 41, 140 Wash. 
558 (to same effect). 

81. Alamogordo First State Bank 
v. McNew, 269 P. 56, 38 N.M. 414; 
In re Water Rights in Silvies River, 
TO MPA aoe LF MOR asm DU EVe Vat, 
Kincaid, 226 P..219, 111 Or. 237. See 
St. Onge v. Blakely, 245 P. 532, 76 
Mont..1 (dictum to same effect). And 
see cases infra note 84. 


[a] In Washington (1) it has been 
held that a mere squatter can claim 
no right as an appropriator (Sander 
v. Bull, 135 P. 489, 76 Wash. 1; Avery 
v. Johnson, 109 P. 1028, 59 Wash. 332), 
(2) but this rule applies only to one 
who is a squatter in the usual sense 
of a person settling upon the land, 
holding it for the time being, and 
leaving it for the next taker, and not 
to one who makes an actual settle- 
ment on the land with a purpose of 
acquiring permanent rights although 
not initiated by any formal entry 
(Hunter Land Co. v. Laugenour, 250 
P. 41, 140 Wash. 558). 

82. Sayre v. Johnson, 81 P. 389, 33 
Mont. 15; Ginaca v. MeKee Consol. 
Hydraulic Ltd., 11 B.C. 481. And see 
eases infra note 84. 


fa] “Layman” is a leaseholder and 
occupant of a claim in such sense as 
to be entitled to apply for a water 
record, that privilege not being re- 
served to those having record title to 
land. Brown v. Spruce Creek Power 
Co., 11 B.C. 248, 1 West.L.R. 148. 


83. See cases infra this note; and 
note 84. 


[a] MDlustrations.—Thus it has 
been held that a valid appropriation 
may be made by: (1) Locators of 
placer mining claims. Van Dyke v. 
Midnight Sun Min., etc., Co., 177 F. 
85, 100 C.C.A. 503. (2) Entryman un- 
der special permit on unopened pub- 
lic lands. Sherwood v. Wood, 177 P. 
491, 38 Cal.App. 745. (3) speParty; 
holding land subsequently granted to 
railroad company under agreement by 
it to sell when it acquired title. 
Sander v. Bull, 135 P. 489, 76 Wash. 1. 

84 Ely v. Ferguson, 27 P. 587, 91 
Cal. 187; Sherwood v. Wood, 177 P. 
491, 88 Cal.App. 745; First Sec. Bank 
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to those who are nonriparian;8? conversely, the fact 
that one owns land bordering on a stream does not 
inevitably confine him to use of the water merely as 
a riparian owner, but he may, instead, appropriate 
the water;**® nor is the right lmited to natural per- 
sons, but 1t may be exercised by corporations, under 
the same general rules as govern appropriations by 


Persons taking for use by and on lands of others. 


of Blackfoot v. State, 291 P. 1064, 49 
Idaho 740: Bennett v. Nourse, 125 P. 
1038, 22 Idaho 249; Hall v. Blackman, 
687.P.-195..8 Idaho. 272; «Hough -yv. 
Porter, Yop viel oe bee LOS s ml OommeE. 
728, 51 Or. 318; Elliott v. Whitmore, 
(Utah) 24 P. 673. See Thomas v. 
Guiraud, 6 Colo. 530 (to same effect); 
Toohey v. Campbell, 60 P. 396, 24 
Mont. 13 (recognizing rule}. And see 
cases supra notes 81-83. 

[a] Disqvalification by alienage 
from acquiring title to public lands 
at the time he acts does not prevent 
an appropriator from acquiring wa- 
ter rights by appropriation. Santa 
Paula Water Works v. Peralta, 45 P. 
EGS lS NCalka ss. 


{[b] That lands are unsurveyed at 
the time of the occupancy and appro- 
priation does not alter the rule. Ely 
‘MO Mersusonwe27 BP2abs pole Caleiens 
Hunter Land Co. v. Laugenour, 250 
P. 41, 140 Wash. 558. 


85. Lake Shore Duek Club v. Lake 
View Duck Club, 166 P. 309, 50 Utah 
76, L.R.A.1918B 620. 

86.. Gould v. Maricopa Canal Co., 
76 P. 598, 8 Ariz. 429; Slosser v. Salt 
River Valley Canal Co., 65 P. 332, 336, 
7 Ariz. 376; In re Rogue River Ad- 
judication, 251 P. 898, 120 Or. 237. 


_ “Means of diversion may be owned 
in common by a number of appropria- 
tors, or Such means may be owned by 
one person, and the appropriation of 
water by another, provided the lat- 
ter has a fixed or permanent right by 
contract or otherwise, entitling him 
to the service of such means for the 
purpose of his appropriation. The 
great cost of constructing dams and 
canals, and the maintenance of these 
when constructed, and the advantages 
in the way of conservation and saving 
of water which result on the erection 
and maintenance of large and perma- 
nent dams and canals, preclude the 
policy of restricting the ownership 
and control of such dams and ditches 
to actual appropriators.’’ Slosser v. 
Salt River Valley Canal Co., supra. 


Diversion through existing artificial 
channels as basis of appropriation see 
infra § 425. 


87. Boquillas Land, etc., Co. v. Cur- 
tis .29) S.Ct. 493>.213) U.S. e839, noes 
Ed. 822 [aff 89 P. 504, 11 Ariz. 128]; 
Sterling v. Pawnee Ditch Extension 
Co., 94 PB. 339, 42 Colo. 421, 15 L.RvA. 
ae eel Martley v. Carson, 20 Can. 


[a] Lands of more persons than 
one may intervene between the appro- 
priator and the stream, under the 
Land Ordinance of 1865 of British 
cou Martley v. Carson, 20 Can. 
S.C. 634. 


Use on nonriparian lands as au- 
thorized purpose see infra § 416 text 
and note 40. 

88. Caviness v. La Grande Irr. 
Co., 119 Pt’ 731, 60 Or. 410: “Etunter 
Land Co. v. Laugenour, 250 P. 41, 140 
Wash. 558. 


89. Slosser v. Salt River Valley 
Canal -Co,,) .65.."P. U3 2 en icant ane reine 
Bailey v. Tintinger, 122 P. 575, 45 
Mont. 154; In re Hood River, 227 P. 
1065, 114 Or, 112 [error dism sub nom. 


i216 Ce I] 


It has been held in a number of jurisdictions that 
the appropriator need not be a person or company 
who is the owner of, or has an interest in, the lands 
on which the water is to be applied,®® nor one who 
contemplates acquiring or ever does acquire a title 
thereto or an interest therein,?! but may be one tak- 
ing it for the business of furnishing or supplying it 
to those who do wish so to use it.°? In other jurisdie- 
the ownership or possession of the 
Jand on which the beneficial application is to be 
made is necessary to constitute one an appropria- 
tor,®? and, while a person or corporation not owning 
such lands may construct works to supply others 
with water for land and may take water into and 
through such works to satisfy such supply,°* one do- 
ing so cannot be, and is not, an appropriator,®® but 
is a mere carrier or agency, ‘publie or private,®® and 
the appropriators or owners are those to whom the 
water is supplied for use on lands held or occupied 


tions, however, 


Pacific Power & Light Co. v. Bayer, 
ATES Cts 24551 203. User 6475. Lh bd. 
821]. 

90. U.S.—Gutierres v. Albuquerque 
Wand), ete, Co. 23 S.Ct des, 188) Us. 
545, 47 L.Ed. 588. 

Idaho.—Blackfoot First Security 
Bank v. State, 291 P. 1064, 49 Idaho 
740. 

Mont.—Bailey v. Tintinger, 122 P. 
575, 45 Mont. 154. 

N.M.—Hagerman Irrigation Co. v. 
MeMuntry1d3 Pi 823, 0065 NIM. 17/2: 

Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Hood River, 227 P. 1065, 114 Or. 112 
ferror dism sub nom. Pacific Power, 
ete. Co. v. Bayer, 4% S.Ct. 245, 273 U. 
S) 647, 71 L.Ed. 821]; Nevada Ditch 
@orw.sennett.. 45. P3472, 30)/Or. 59, 
60 Am.S.R. 777. 

Utah.—Patterson v. Ryan, 108 P. 
1118, 37 Utah 410; Sowards vy. Meagh- 
er, 108 P. 1112, 37 Utah 212. 


Wash.—In re Water Rights in Al- 
powa Creek in Garfield and Asotin 
Counties, 224 P. 29, 129 Wash. 9. 


91. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154; In re Water Rights of 
Deschutes River and Tributaries, 286 
Paes, 294 Pe. 1049, 134. Or. 623; In re 
Hood River, 227 P. 1065, 114 Or. 112 
[error dism sub nom. Pacific Power 
& Wight Co.'v. Bayer, 47 S.Ct. 245, 273 
U.S. 647, 71 L.Ed. 821]; Nevada 
‘Ditch Co. v. Bennett, 45 P. 472, 30 Or. 
EO GO) sway anton sehen 7 heris 
Meagher, 108 P. 1112, 37 Utah 212. 
But see Simmons v. Winters, 27 P. 
7; 21 Or. 42 (dictum to contrary). 

92. U.S.—Gutierres v. Albuquerque 
MAIN wete CO. es S.Cla soon Las Oss. 
545, 47 L.Wd. 588. 

TIdaho.—Farmers’ Co-op. Ditch Co. 
vy. Riverside Irr. Dist., 94 P. 761, 764, 
765, 14 Idaho 450, 462, 463. 


Mont.— Bailey v. Tintinger, 
575, 45 Mont. 104. 
* N.M.—Hagerman Irr. Co. v. MeMur- 
ry,'113.P. 823, 16 N.M. 172. 


Or.—In re Waters of Walla Walla 
River, 16 P.(2d) 939; In re Water 
Rights of Deschutes River and Tribu- 
taries, 286 P. 563, 294 P. 1049, 134 Or. 
623; In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power, etc., Co. v. Bayer, 47 
SGt) 245,-2738 Uns, G47, 7b Eid. 821); 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30 Or. 59, 60 Am.S.R. 777. 


Utahb.—Sowards v. Meagher, 108 P. 
1112, 37 Utah 212. 


122 P. 


Sowards v.. 
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propriate.* 


wrongful entry 


Wash.—In re Water Rights in Al- 
powa Creek in Garfield and Asotin 
Counties, 224 P. 29, 129 Wash. 9. 


And see infra § 416 text and note 
29. 


[a] Company need not be compeos- 
ed of those to be benefited but may 
be one organized independently of 
them for the purpose of supplying 
them as subscribers or purchasers. 
Gutierres v. Albuquerque Land, etc., 
Co., 23 S.Ct. 338, 188 U.S. 545, 47 L.Ed. 
588; Farmers’ Co-op. Ditch Co. v. 
Riverside srr ~ Dist. 94 Pu Wel, 164; 
765, 14 Idaho 450, 462, 463. 


[b] Furnisher or user as appro- 
priator.—(1) In such cases there is 
authority holding that appropriators 
are not those for whose ultimate 
benefit water is applied but those who 
divert it and furnish it for the use 
of the former class, who are merely 
customers of an appropriator and not 
themselves appropriators (Farmers’ 
Co-op. Ditch Co. v. Riverside Irr. 
Dist., 94 PB 761, 764, 765, 14 Idaho 450, 
462, 463; Bailey v. Tintinger, 122 P. 
575, 45 Mont. 154; Willis v. Neches 
Canal Co., (Tex.Commn.App.) 16 S.W. 
(2d) 266 faff (Civ.App.) 7 S.W.(2d) 
184]. See Nevada Ditch Co. v. Ben- 
nett, 45 P. 472, 30 Or. 59, 60 Am.S.R. 
777 [dictum to same effect]); (2) 
but a distinction has been made be- 
tween mutual water comnanies and 
others, and it has been held that the 
former are mere agents or carriers, 
the actual appropriators being those 
applying the water (Snow v. Abalos, 
140 P. 1044, 18 N.M. 681; In re Wa- 
ters of Walla Walla River, (Or.) 16 
P.(2d) 939; In re Water Rights in 
Silvies River, 237 P. 322, 115 Or. 27: 
Eldredge v. Mill Ditch Co., 177 P. 939, 
90 Or. 596. See Hildreth v. Montecito 
Creek Co., 7/2) Pi 13:95, 1189) (Gall. 22) [idic= 
tum to same effect]), (3) while, as 
to nonmutual companies, the com- 
pany itself, rather than its customers, 
is the appropriator (In re Rights to 
Use of Waters of White River and 
Its Tributaries, (Or.) 16 P.(2d) 1109: 
In re Waters of Walla Walla River, 
Or.) 16° Pula). 9389). | 4) Construc- 
tion company appropriating under 
Carey Act see infra § 1056. 


Irrigation company or district, or 
tree akon, as appropriator see infra § 
1056. 


Sufficiency of intention to apply ap- 
propriated water on lands of others as 
pasis for appropriation see supra § 423. 


93 Pioneer Irr..Co. y% Board of 
Com’rs of Yuma County, Colo., 236 F. 
790 [aff 251 F. 264, 163 C.C.A. 420]; 
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by them,®? this rule being dependent in some juris- 
dictions on statutes declaring an appropriator to be 
one who makes an application of public waters upon 
lands which he owns or possesses. 
jurisdictions which follow the former rule,®® howey- 
er, where the appropriation is made not under the 
ordinary customary rules as sanctioned by statute, 
but in pursuance of a statute-created system of ap- 
propriation, the effect of the statute may be such as 
to withdraw from those seeking to appropriate the 
water for sale and supply to others the right to ap- 


98 ven in those 


Relation to right to enter on land. There is some 
authority to the effect that even a trespasser may ac- 
quire rights by appropriation,? at least where the 
is on public lands which are not at 
the time open for public entry bat as to which a time 
when they are to be opened has been fixed.? 


Other 


?. 
Gould v. Maricopa Canal Co., 76 P. 
598, 8 Ariz. 429; Slosser v. Salt River 
Valley ‘Canal Cor 65'R. 332) 0 VAriz. 
376; Prosole v. Steamboat Canal Co., 
140 P. 729, 144 P. 744,-87 Nev. 154. 


94. See cases infra notes 95-98. 


95. Pioneer Irr. Co. v. Yuma Coun- 
ty Com’rs, 236 F. 790 [aff 251 F. 264, 
163 C.C.A. 420]; Gould v. Maricopa 
Canal Co., 76 P. 598, 8 Ariz. 429; Slos- 
ser v. Salt River Valley Canal Co., 65 
P. 332, 7 Ariz. 376; Prosole v. Steam- 
boat Canal Co., 140 P. 720, 144 P. 744, 
37 Nev. 154. 


96. Pioneer Irr. Co. v. Yuma Coun- 
ty Gom’rs, 236 F. 790 [aff 251 F. 264, 
163. C:C.A. 420]: “Gould, vy. Maricova 
Canad? Gorn i6 P. 598,°.8 Ariz.. 429: 
Slossér v. Salt River Valley Canal 
Co., 65 P. 332, 7 Ariz. 376; Farmers’ 
Ind. Ditch Co. v. Agricultural Ditch 
Co., 45 P. 444, 22 Colo. 513, 55 Am.S.R. 
149° Wyatt v. Larimer & Weld Irriga- 
tion Co., 33 P. 144, 18 Colo. 298° [rev 
29) P: 906, 1 Colo. App. 480]; Farmers’ 
High Line Canal, ete., Co. v. South- 
worth. 21 P. 1028, 13 Colo. 111, 4 L.R. 
A. 767; Wheeler v. Northern Colo. 
Irrigation Co., 17 P. 487, 10 Colo. 582, 
3 Am.S.R. 603; Prosole v. Steamboat 
Canal. Cot, 140) Pa 129, 0144 Ps T4 40 oa 
Nev. 154. 

$7. Pioneer Irr. Co. v. Yuma Coun- 
ty Com’rs, 236.F. 790 [aff 251 F. 264, 
163 C.C.A. 420]: Gould v. Maricopa 
Canal ~ Co. T6eP. 598. ese Amizeane cor 
Slosser v. Salt River Valley Canal Co., 
659) Pe (332701 Ari gies (Ore WV eG mmnue 
Harimer, ¢éte., Irr: .Co:, 33) PP. Laas 
Colo. 298 [rev 29 P. 906, 1 Colo.App. 
480]; Farmers’ High Line Canal & 
Reservoir Co. v. Southworth, 21 P. 
1028; 13° Colow 111,44 DL. RAS 767% -Pro= 
sole v. Steamboat Canal Co., 140 P. 
729, 144 PB. 744, 37 Nev. 154. 


[a] However, although an appro- 
priator, he does not occupy the exact 
status of an independent appropria- 
tor directly from the stream. Denver 
v. Brown, 138 P. 44, 56 Colo. 216; 


Wright v. Platte Valley Irr. Co., 61 
PP. 603, 27 Colow 322 
98. See statutory provisions; and 


cases supra notes 95-97. 
99. See supra text and notes 90-92. 
1. Cookinham v. Lewis, 114 P. 88, 

115 P. 342, 58 Or. 484. 

2 Patterson v. Ryan, 108 P. 1118, 

37 Utah 410. 

3. See cases infra this note. 
[a] Thus, under Comp. L. § 1288x 
et seq, prescribing procedure for the 


appropriation of public water, it has 
been held that an inceptive right to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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authority exists, however, holding that the appropri- 
ator must be a person who has a right to enter on ° 
the lands at the point where the water is taken,‘ that 
the laws, state and federal, permitting appropriation, 
allow of the entry necessary for this purpose only 
on lands of the United States,® of the state,® and, of 
course, on-riparian lands of the appropriator or those 
wherein by grant, prescription, condemnation, or 
otherwise he has secured a continuing right of entry 
on the land,’ and that one who, without grant, con- 
demnation, or other right given or reserved to him, 
enters on the private lands of another® or on federal® 
or state’? lands which are not open to entry and as 
to which he is a trespasser, there to take water from 
a stream, cannot be an appropriator at that point. 
Like rules apply where the question is as to the mak- 
ing of an increased appropriation by one entitled to 


use such water upon or within an In- 
dian reservation can be initiated or 
acquired after issuance of a proclama- 
tion restoring the lands to the pub- 
lic domain but before they are subject 
to entry, if the application be made in 
good faith to appropriate the water 
for a beneficial use, and not for specu- 
lation or monopoly. Sowards v. 
Meagher, 108 P. 1112,-37 Utah 212. 
See Cook v. Evans, 185 N.W. 262, 45 
S.D. 31 [mod on other grounds 186 N. 
W. 571, 45 S.D. 43] (holding that en- 
try on Indian lands unopened to set- 
tlement and appropriation of waters 
there gives no right by appropriation, 
but that the continuation of such acts 
after the land is opened to settlement 
does). 

4 Williams v. Costa, 198 P. 101%, 
52 Cal.App. 396; Tobey v. Bridgewood, 
127 P. 178, 22 Idaho 566; Marshall v. 
Niagara Springs Orchard Co., 125 P. 
208, 22 Idaho 144; Scott v. Jardine 


Gold Min., etc., Co., 257 P. 406, 79 
Mont. 485; Warren v. Senecal, 228 P. 
71, 71 Mont. 210; Barker v. Sonner, 


296m es) DOSS ashe Orie (54 mcAdleniav. 
Magill, 189 P. 986, 190’ P. 726, 96 Or. 
610. See Bassett v. Swenson, 5 P.(2d) 
722, 51 Idaho 256; Caviness v. La 
Grande “Irr: Co., 119 PB: 731, 60: Or. 
410 (both recognizing rule); State v. 
Superior Court of Grant County, 126 
P. 945, 70 Wash. 442 (recognizing and 
qualifying rule). And see cases infra 
notes 5-10. 

5. Snyder vy. Colorado Gold Dredg- 
ing Co., 181) he 62, 104" EC: CAL 136; 
Prentice v. McKay, 98 P. 1081, 38 
Mont. 114; Smith v. Denniff, 60 P. 
398, 24 Mont. 20, 81 Am.S.R. 408 [rev 
on other grounds 57 P. 557]; Turvey 
v. Kineaid; 226 P., 219,111 Or. 237. 

[a] Interference with existing 
dam of a prior appropriator located 
at a point where the stream runs 
across public lands may be permissi- 
ble and may serve to initiate an ap- 
propriation where the dam diverts a 
greater amount of water to the prior 
appropriator than he is entitled to un- 
der his appropriation. Doherty v. 
Pratt, 124 P. 574, 34 Nev. 343. 


6. Prentice v. McKay, 98 P. 1081, 
38 Mont. 114; Smith v. Denniff, 60 P. 
398, 24 Mont. 20, 81 Am.S.R. 408 [rev 
on other grounds 57 P. 557]. 


7. Harris v. Chapman, 5 P.(2d) 733, 
51 Idaho 283; Syster v. Hazzard, 229 
P. 110, 39 Idaho 580; Short v. Praise- 
water, 208 P. 844, 35 Idaho 691; Pren- 
tice v. McKay, 98 P. 1081, 38 Mont. 
114; Smith v. Denniff, 60 P. 398, 24 
Mont. 20, 81 Am.S.R. 408 [rev on other 
grounds 57 P. 557]; Allen v. Magill, 
189 P. 986, 190 P. 726, 96 Or. 610. See 
Marshall v. Niagara Springs Orchard 
Co., 125 P. 208, 22 Idaho 144 (recog- 
nizing rule); Le Quime v. Chambers, 
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98 P. 415,15 Idaho 405, 21 L.R.A.N-S. 
76 (entry by assent of entryman hold- 
ing land under homestead laws). 

fa] Although original entry was 
by trespass, where right by prescrip- 
tion has been gained by a long con- 
tinuance of the diversion under cir- 
cumstances sufficient for prescrip- 
tion, the character of the original en- 
try does not prevent the appropria- 
tion from being valid. Allen v. Ma- 
gill, 189 P. 986, 190 P. 726, 96 Or. 610. 

[b] Removal of part of prior ap- 
propriator’s dam located on the pub- 
lic domain and diverting the entire 
stream or a portion thereof, in excess 
of his rights, so as to interfere with 
the stream to the injury of those 
further down, is not, under all cir- 
cumstances, such a trespass as will 
prevent the inception of a right by ap- 
propriation. Doherty v. Pratt, 124 P. 
574, 34 Nev. 343. 

& U.S—Alaska Juneau Gold Min. 
Co. v. Ebner Gold Min. Co., 239 F. 
638, 152 C.C.A. 472. 

Cal,—Williams v. Costa, 198 P. 1017, 
52 Cal.App. 396. 

TIdaho.—Marshall Vv. Niagara 
Springs Orchard Co., 125 P. 208, 22 
Idaho 144. See Youngs v. Regan, 118 
P. 499, 20 Idaho 275 (to same effect). 

Mont.—Scott v. Jardine Gold Min- 
ing & Milling Co., 257 P. 406, 79 Mont. 
485; Warren v. Senecal. 228 P. 71, 71 
Mont. 210; Prentice v. McKay, 98 P. 
1081, 88 Mont. 114; Smith v. Denniff, 
98 P. 1081, 38 Mont. 114, 81 Am.S.R. 
408 [rev on other grounds 57 P. 557]. 


Or.—Barker v. Sonner, 294 P. 1053, 
135. Or.4, 753. Allen..v.,Magill,,189 P. 
986, 190 P. 726, 96 Or. 610. 


[a] Desert Iand Act does not al- 
ter the rule. Allen v. Magill, 189 P. 
986, 190 P. 726; °96 (Or. 610: 


_ [b] Trespasser on ditch of anoth- 
er.—Frost v. Penfold, 258 P. 534, 44 
Idaho 651; McRae ‘v. Small, 85 P. 
503, 48 Or. 139: Garner v. Anderson, 
248 P. 496, 67 Utah 553. See Rabido 
v. Furey, 190 P. 73. 33 Idaho 56 (dic- 
tum to same effect). 


9. U.S. v. Schmutz, 56 F.(2d) 
Utah: Power; etc. Co.’ v. U. S.,. 23 
328, 144 C.C.A. 470 [mod on other 
grounds: 242 B. 924,°155. C.C:A. 512]. 


[a] Forest reservation.—(1) <A 
trespasser on a federal forest reserve 
acquires no rights, by such entry, as 
an appropriator of waters thereon 
(Utah Power & Light Co. v. U. S., 230 
F. 328, 144 C.C.A. 470 [mod on other 
grounds 242 F. 924, 155 C.C.A. 512]), 
(2) and one who trespassed on lands 
later included in such a reservation 
had no rights by virtue of Act Febr. 
1, 1905 § 4, transferring such reserves 
from the department of the interior 
to that of agriculture, but reserving 
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the existing one but who, in order to make the fur- 
ther appropriation, must trespass without right on 
the private lands of another.1* 
this doctrine is limited, however, to those cases 
where claims are made by the trespasser to or against 
the identical property trespassed on by him,!? and 
a mere technical trespass on the unoccupied lands of 
others, made without protest by, or interference with 
the rights of, the owner, nor designed as a basis of 
any rights against his land or water rights, is not 
sufficient to invalidate the appropriation,'? as, for 
instance, when such an entry is made only for the 
purpose of posting notice.'4 

[§ 416] f. Purposes of Appropriation.1® 
propriation of water must be for actual or intended 
application to some useful or beneficial purpose!® al- 
lowed by law;17 an appropriation for mere purpos- 


The applicability of 


The ap- 


to the secretary of the interior power 
to authorize and regulate acquisition 
on such lands of rights by appropria- 
tion (Utah Power & Light Co. v. U. S., 
supra). 

[b] Tegal occupation of Indian 
lands.—No right of appropriation of 
the waters of a stream for irrigation 
purposes can be acquired by one il- 
legally occupying land on an Indian 
reservation, prior to the opening of 
the reservation to settlement under 
the homestead law. Avery v. John- 
son, 109 P. 1028, 59 Wash... 332. 

10. Tobey v. Bridgewood, 127 P. 
178, 22 Idaho 566. 

11. Snyder Vv. Colorado Gold 
Dredging Co., 181 F. 62, 104 C.C.A. 
rae hese mpe v. Joseph, 155 P. 184, 79 

r ‘ 


[a] Person entitled by deed to ex- 
isting appropriation.—Talbot v. Jo- 
Sephy' 155 P1184, 79 Or 308: 


12. State v. Superior Court of 
Front County, 126 P. 945, 70 Wash. 
13. State v. Superior Court of 
Grant County, supra. 
nye See infra § 424 text and note 
15. Intention as element of ap- 


propriation see infra § 423. 


16. U.S.—Oscarson vy. Norton, 39 
F.(2d) 610. 


Cal.—Weaver v. Eureka Lake Co., 
15 Cal. 271; Maeris v. Bicknell, 7 Cal. 
261, 68 Am.D. 257. 


Mont.—Smith v. Duff, 102 P. 984, 39 
Mont. 382, 133 Am.S.R. 587; Toohey 
v. Campbell, 60 P. 396, 24 Mont. 13; 
eae v. Switzer, 55 P. 32, 21 Mont. 


Or.—Butler & Thompson Co. y. City 
of Ashland, 222 P. 346, 109 Or. 683; 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30 Or. 59, 60° Am.S.Ri 7773 \Sim- 
mons v. Winters, 27 P. 7, 21 Or, 42. 


Utah.—Oldroyd v. McCrea, 235 P. 
580, 65 Utah 142, 40 A.L.R. 230; 
Hague v. Nephi Irr. Co., 52 P. 765, 16 
Utah 421. 


Necessity for application to hene- 
ficial purpose in order to effect ap- 
propriation see infra § 426. 

17. Maeris v. Bicknell, 7 Cal. 261, 
68 Am.D. 257. 


[a] Continuance of falls solely as 
object of scenic beauty is not a bene- 
ficial purpose on which the right of 
appropriation may be grounded, the 
law of appropriation being confined 
in its object to considerations of util- 
ity and not extending to considera- 
tions of beauty. Empire Water, etc., 
Co. v. Cascade Town Co., 205 F. 123, 
123 C.C.A. 355 [rev 181 F. 1011]. 


{b] That particular use was un- 


. 
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es of speculation is nugatory;!8 it must also be one 
which confers some exclusive benefit in the nature of 
a property interest on the person claiming as appro- 
priator;'® but although the right had its origin in 
the needs and customs of miners,”° it is not confined 
to that industry but applies to other purposes as 
well?! which are of a beneficial character,?? such as 
irrigation,?® manufacturing or milling uses,?* rail- 
road necessities,?®> or operating an electric light or 
power plant,?® domestic and culinary purposes,?? 


known at time of passage of statute 
recognizing and confirming the doc- 
trine of appropriation does not pre- 
vent its being a beneficial use to 
which such doctrine is applicable. U. 
S. v. Utah Power, etc., Co., 208 F. 821 
[rev on other grounds 209 F. 554, 126 
(CRORIAO DCH AON 


18. Alaska.—Miocene Ditch Co. v. 
Campion Min., ete., Co., 3 Alaska 572. 

Cal.—Weaver v. Eureka Lake Co., 
Wey CORN E Wag 


Colo.—Combs v. Agricultural Ditch 
Co., 28 P. 966, 17 Colo. 146, 31 Am.S.R. 
275. 


Mont.—Miles v. Butte Elec., etc., 
Co., 79 P. 549, 32 Mont. 56; Toohey v. 
Campbell, 60 P. 396, 24 Mont. 13. 


N.M.—Milheiser y. Long, 61 P. 111, 
10 N.M. 99. 


19. Robinson v. Schoenfeld, 218 P. 
1041, 62 Utah 432; Lake Shore Duck 
Club v. Lake View Duck Club, 166 P. 
309, 50 Utah 76, L.R.A.1918B 620. 


[a] Duck swamp.—No right by 
appropriation can be gained to wa- 
ters taken and used for the irriga- 
tion of unsurveyed, uninclosed, un- 
occupied land on the public domain of 
the United States for the raising of 
wild grasses and vegetation as food 
for wild ducks, which are fere nat- 
urs and may be taken by anyone who 
pleases to hunt them in the habitat 
thus produced by the use of diverted 
waters. Lake Shore Duck Club v. 
Lake View Duck Club, 166 P. 309, 50 
Utah 76, L.R.A.1918B 620. 


[b] Governmental use for public 
purpose.—It has been held that, where 
the government diverts and uses wa- 
ters on an Indian reservation for the 
benefit of the Indians, but later aban- 
dons the reservation and restores the 
land to the public domain, the gov- 
ernment’s conduct was not an appro- 
priation but was a mere application 
of its property to a particular public 
use which ceased when the land was 
open for settlement, and which was 
different in character than the usu- 
fructuary interest acquired by an ap- 
propriator. Nevada Ditch Co. v. Ben- 
nett, 45 P. 472, 30 Or. 59, 60 Am.S.R. 
TUT. 

[c] Watering range cattle.—Use 
of springs as a watering place for 
range cattle by claimants of the wa- 
ter rights in such springs:and their 
predecessors in interest has been held 
insufficient alone to establish an ap- 
propriation thereof, in the absence of 
any showing that their use was to 
the exclusion of others having stock 
at large on the public domain, or that 
the springs were subject to the com- 
plete domain and control of claim- 
ants. Robinson v. Schoenfeld, 218 P. 
1041, 62 Utah 233. But see Steptoe 
Live Stock Co. v. Gulley, 295 P. 772, 
53 Nev. 163 (contrary result where, 
by custom, an exclusive right of 
range on the public domain was rec- 
ognized). 

20. See supra § 410. 


21. Basey v. Gallagher, 20 Wall. 
(U.S.) 670, 682, 22 L.Ed. 452; Silver 
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Peak Mines v. Valcalda, 79 F. 886 [aff 
86 F. 90, 29 C.C.A. 591]; McDonald v. 
Bear River, etc., Water, etc., Co., 13 
Ee 220; Crandall v. Woods, 8 Cal. 


“No distinction is made .. . by 
the custom of miners or settlers, or 
by the courts, in the rights of the 
first appropriator from the use made 
of the water, if the use be a bene- 
ficial one.” Basey v. Gallagher, su- 
pra. 


22. Hague v. Nephi Irr. Co., 52 P. 
(6p, LO Utah 421. 


[a] Maintenance atd beautifica- 
tion by resort company of summer re- 
sort whose attractiveness and value 
depends on the luxuriance of the veg- 
etation is a beneficial purpose for 
which water may validly be appropri- 
ated. Cascade Town Co. v. Empire 
Water & Power Co., 181 F. 1011 [rev 
in, part, 205, BY. 123).123 €.ClA._ 355, and 
mod in part on other grounds 205 F. 
130), 123) (CC AL 362): 


[b] Use on pasture or wild mead- 
ow lands is sufficient, it not being es- 
sential that the water be used on cul- 
tivated agricultural lands. Rodgers 
v. Pitt, 129 ..932; Basinger -v.-Tay- 
lor, 211 P. 1085, 36 Idaho 591; Pyke 
v. Burnside, 69 P. 477, 8 Idaho 487; 
Sayre v. Johnson, 81 P. 389, 33 Mont. 
15. See Smyth v. Neal, 49 P. 850, 31 
Or. 105 (to same effect). 


Application to beneficial use as 
requisite for valid appropriation see 
infra § 426. 4 


23. See infra §§ 850-853. 

24 See infra §§ 1119-1125. 

25. Drake v. Harhart, 23 P. 541, 2 
Idaho (Hasb.) 750. 

26. United States v. Utah Power & 
Light Co., 208 F. 821 [rev on other 


grounds 209 F. 554, 126 C.C.A. 376]; 
Cascade Town Co. v. Empire Water, 
ete., Co., 181 F. 1011 [rev in part and 
mod in part on other grounds 205 F. 
L305 dizi, C.ClA. 362, 205 halos. tas (e! 
C.A.. 355]; Idaho Power, etc., Co. v. 
Stephenson, 101 P. 821, 16 Idaho 418; 
Salt Lake City Water, etc., Power Co. 
v. Salt Lake City, 71 P. 1067, 25 Utah 
441 [aff 67 P. 672, 24 Utah 249, 61 L. 
R.A. 648]. See Thompson Co. v. Pen- 
nebaker, 173 F. 849, 97 C.C.A. 591 
(holding that an appropriation having 
validly been made, the water could 
thereafter be used for a power plant, 
the same being a beneficial use, re- 
gardless of whether an appropriation 
could originally have heen made di- 
rectly for that purpose), 


27. Silver Peak Mines v. Valcalda, 
TIES S86 Pati, $6 iH. 90,1 29 CC Ay 590] * 
Sterling v. Pawnee Ditch Extension 
Go,,, 94 P; 339; 42 Colo: (421, 15 LRA! 
N.S. 238; First State Bank of Alamo- 
gordo v. McNew, 269 P. 56, 33 N.M. 
414; Patterson v. Ryan, 108 P. 1118, 
37 Utah 410; Hague v. Nephi Irr. Co., 
62 BP. 765, 16 Utah. 421. )'See’ In re 
Deschutes River and Tributaries, 286 
P. 568, 294 P. 1049, 134 Or. 623 (to 
same effect). 

[a] Right is not limited to such 
use by cities or towns but extends to 
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supplying the inhabitants of a city or district with 
water for their general use,?® rental or sale to oth- 
ers for beneficial and useful purposes,?° or such of 
the above or other purposes as may be within the pur- 
view of the statutes or constitutional provisions de- 
fining the uses for which water may be appropriat- 
It has been held that a valid appropriation 
of water may be made for storage in a reservoir,*! 
there being statutory provisions in some jurisdic- 
tions specifically dealing with such a use;*? but the 


a use of that character when made by 
individuals and in a rural communi- 
ty. Sterling v. Pawnee Ditch Exten- 
sion) Gos, 94 Ps 339, 42) Color 421. 
L.R.A.N.S. 238. 


[b] Watering stock.—Alamogordo 
First State Bank v. McNew, 269 P. 56, 
33 N.M. 414; Patterson v. Ryan, 108 
P. 1118, 37 Utah 410. 


28. See infra § 613. 


29. Farmers’ Co-operative Ditch 
Co. v. Riverside irr, Dist., "94 BP. “6i5 
764, 765, 14 Idaho 450, 462, 463, 464; 
Bailey v. Tintinger, 122 P. 575, 45 
Mont. 154. 


Persons taking to furnish others, 
as appropriators see supra § 415 text 
and notes 90-1. 


30. See cases infra this note. 


[a] Statutory and constitutional 
provisions.—(1) In authorizing ap- 
propriation for domestic, agricultural, 
and milling purposes in the order 
named, the Colorado constitution did 
not confine domestic uses to those re- 
lated to the sustenance of man and 
beast and cleanliness, nor agricultur- 
al uses to those in connection with 
the raising of crops. Empire Water, 
etc., Co. v. Cascade Town Co., 205 F. 
123, %'12'3' 8C.C#Ac (3550 [kev on motes 
grounds 181 F. 1011]. (2) Where sev- 
eral classes of permitted use are des- 
ignated, the use made need not be 
limited to a single class exclusively, 
but may be such as falls within more 
than one of the permitted classes. 
Empire Water, etce., Co. v. Cascade 
Town Co., supra. (3) It has been held 
that, where a_ statute, Comp. St. 
(1901) § 43 art 2 c 98a authorizes ap- 
propriations for ‘‘domestie purposes,” 
the term has reference to the use of 
water for domestic purposes as 
known and recognized at common law 
by riparian proprietors. Crawford 
Co. v. Hathaway, 93 N.W. 781, 67 Neb. 
325, 108 Am.S.R. 647, 60 L.R.A. 889. 


31. New Loveland, ete., Irr., ete, 
Co. v. Consolidated Home Supply 
Ditch €te.,/Co., 62) P. 366) 22" Colormwes 
52 L.R.A. 266; Water-Supply, etce., 
Co. v. Laramie, ete, Irr. Co., 51 P. 
496, 24 Colo. 322, 46 L.R.A.. 322 [foll 
Water Supply, ete., Co. v. Tenney, 51 
P. 505, 24 Colo. 344]; Donich v. John- 
son, 250 P. 963, 77 Mont. 229; Im- 
perial Irr. Co. v. Jayne, 138 S.W. 575, 
104 Tex. 395, Ann.Cas.1914B 322 [rev 
on other grounds (Civ.App.) 127 S.W. 
LIT]. 

32. See statutory 
cases supra note 31; 
this note. 


[a] Use contemplated as basis for 
“primary reservoir permit.”—-The pri- 
mary reservoir permit, under Lord L. 
§ 6662, contemplates a storage of the 
water in some locality where it can 
be utilized for irrigation, while the 
secondary permit contemplates an 
ownership of the water by owners of 
land contracting for the supply of 
the stored waters, and the former per- 
mit does not include the right to di- 
vert and use the water, which must be 
the subject of the secondary permit. 


provisions; 
and cases infra 


For later cases, developments and changes in the law see Annotations, same title and section number, 


y 
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storage must be for some use in itself beneficial,?* 
and must not be for the mere purpose of impounding 
water without putting it to beneficial use,?* nor 
merely to fill reservoirs or lakes in which to propa- 
gate fish.*° One cannot acquire by the doctrine of 
appropriation the right to divert waters merely for 
the purpose of drainage of lands,*® or of turning it 
out of its bed so that he can make use of the land 
over which it flows;** nor for the purpose of earry- 
ing off débris;*& but where the appropriator has a 
dual purpose, on the one hand to drain water from 
particular lands, and on the other to use it elsewhere 
for some permissible beneficial use, his purpose af- 
fords a sufficient foundation for a valid appropria- 
tion.*® 

As dependent on location or character of land 
designed to be benefited. It is not necessary that 
the land to be benefited by the use of the water 
should be riparian to the stream or body of water,*°® 
and it need not even lie within the watershed of the 
stream from which it is made.*! An appropriation 
of the waters of an interstate stream flowing through 


Cookinham v. Lewis, 114 P. 88, 115 P. 


342, 58 Or. 484. 

33. See cases infra notes 34, 35. 

34. In re Priorities of Right to |: 
Water in Water Dist. No. 5, 127 P. 
1025, 53 Colo. 483; Donich v. John- 
son, 250 P. 963, 77 Mont. 229. 

35. Windsor Reservoir, etc., Co. v. 
Lake Supply Ditch Co., 98 P. 729, 44 
Colo. 214. 

36. Maeris v. Bicknell, 7 Cal. 261, 
68 Am.D. 257. See Thomas v. Guir- 
aud, 6 Colo. 530 (recognizing rule). 

37. McKinney v. Smith, 21 Cal. 
374. 

38. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623. 
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Wyo.—wWilley v. Decker, 73 P. 2109, 
11 Wyo. 496, 100 Am.S.R. 939. 


Set eat v. Carson, 20 Can.S. 


See Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L. 
R.A. 910 (dictum to same effect). 


“The right to water acquired by 
prior appropriation is not in any way 
dependent upon the locus of its ap- 
plication to the beneficial use design- 
Hammond v. Rose, 
467, 11 Colo. 524, 7 Am.S.R. 258; 
fin v. Left Hand Ditch Co., 
443, 449 [quot Willey v. Decker, 73 P. 
210, 220, 11 Wyo. 496, 


“Contiguity to the stream 
foundation of the doctrine of ripa- 
rian rights, but it is disregarded by 
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two or more states, both of which accept the doctrine 
of prior appropriation, may be made in one of the 
states for the benefit of nonriparian lands on the oth- 
er side of the state boundary ;*? but, in the absence 
of express authorization by the state, the waters of 
a stream wholly intra-state in character may not be 
appropriated for use outside of the state wherein it 
flows,** at least where all of the waters of the state 
are, under its law, public property and part of the 
negative community,** the state’s failure to make 
any special provision on the subject amounting in ef- 
feet to a prohibition thereof, since such a use is es- 
sentially permissive and silence leaves the appropria- 
tion without any basis on which to rest.4° Water 
may be appropriated for the benefit of reclaimed 
swamp lands, that cireumstanece being only evidenti- 
ary on the question of the need for the water,*® but 
not for lands as to which the appropriator or his 
predecessor in title has theretofore granted away to 
a third person all water rights or privileges.47 


[§ 417] 2. Title and Rights of Appropriator+&— 


a. Against United States or State. The general 
tion’’). 
[a] Interstate stream.—The rule 


applies fully to interstate streams 
flowing in states which in common 
recognize the doctrine of appropri- 
ators’ rights, so that one of the states 
cannot object to an appropriation au- 
thorized or permitted by the other be- 
cause it will result in taking the wa- 
ter from the area drained by the in- 
terstate stream and convey it on to 
the watershed of another stream 
which at no place flows into or upon 
the lands of the complaining state. 
Wyoming v. Colorado, 42 S.Ct. 552, 
259 U.S. 419, 66 L.Ed. 999 [mod and 
reh den 43 §.Ct. 2, 260 U.S. 1, 66 L. 
Ed. 1026]. 

42. Weiland v. Pioneer Irr. Co., 42 
S.Ct. 568, 259 U.S. 498, 66 L.Ed. 1027 
Willey v. Decker, 73 


19 P. 466, 
Cof- 
6 Colo. 


100 Am.S.R. 


is the 


39. Lower Tule River Ditch Co. v. h Ns f pee Y | (aff 238 F. 519]; 
Angiola Water Co., 86 P. 1081, 149 ee SO ee & ier P. 210, 11 Wyo. 496, 100 Am.S.R. 939. 
Cal. 496. 705, 61 Mont. 152. - i‘ ; ; [a] State legislation declaring wa- 


40. U.S.—Boquillas Land, etc., Co. es 
Wan CULLISH 29) S-Ctal 493,07 2135 U.S, 3395 An 
Beni. bd.) 822 [att 89, Py 504, 11 Ariz. SLO 


128]. See Gutierres v. Albuquerque S' 
Land, etc., Co., 23 S.Ct. 338, 188 U.S. | Which it is taken. 
545, 47 L.Wd. 588; Anderson v. Bass-|gher, 108 P. 

man, 140 F. 14 (both to same effect). [al 


appropriation may be made 
6 lands not situated 
upon or near the stream or lake from 


PVL270101 5; 9387 Utah, 212. 
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ter to be property of public does not 
alter the rule nor confine the right in 
the water to the people of the legis- 
lating state so as to prevent appropri- 
ation thereof for the benefit of citi- 
zens or lands of the adjoining state. 
Weiland v. Pioneer Irr. Co., 42 S.Ct. 


Sowards v. Mea- 


Cal.—Gallatin v. Corning Irr. Co., 


126 P. 864, 163 Cal. 405, Ann.Cas. 
1914A 74; Fifield v. Spring Valley 
Water Works, 62 P. 1054, 130 Cal. 


552. See Sherwood v. Wood, 177 P. 
491, 38 Cal.App. 745 (to same effect). 


Colo.—Sterling v. Pawnee Ditch 
Extension Co., 94 P. 339, 42 Colo. 421, 
15 L.R.A.N.S. 238; Hammond v. Rose, 
19 P. 466, 11 Colo. 524, 7 Am.S.R. 528; 
Thomas v. Guiraud, 6 Colo. 530; Cof- 
fin v. Left Hand Ditch (ior, 6 Colo. 
443. 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. See Smith 
v. Denniff. 60 P. 398, 24 Mont. 20, 81 
Am.S.R. 408 [rev on other grounds 
57 P. 557] (recognizing rule). 

Utah.—Sowards v. Meagher, 108 P. 
1112, 37 Utah 212. 

Wash.—Hunter Land Co. v. Lauge- 
nour, 250 P. 41, 140 Wash. 558; Proc- 
tor v. Sim, 236 P. 114, 134 Wash. 606; 
In re Water Rights in Alpowa Creek 
in Garfield and Asotin Counties, 224 
P. 29. 129 Wash. 9... See Offield v. 
Ish, 57 P. 809, 810, 21 Wash. 277 (to 
same effect, stating that “the right 
of appropriation . is not con- 
trolled by the location of the stream 
with reference to the premises which 
are irrigated’). 


parian to a stream does not prevent 
appropriation for nonriparian land. 
Hunter Land Co. v. Laugenour, 250 P. 
41, 140 Wash. 558. 


[b] Riparian owners are given no 
superior right to appropriate by Rem- 
ington Code §§ 6825, 6326, and those 
provisions in no respect vary the re- 
lation between priority of time and 
priority of right, whether the appro- 
priators be riparian or not. State v. 
Superior Court of Grant County, 126 
P. 945, 70 Wash. 442. 


[ec] Statutes held not to alter rule. 
—Coffin v. Left Hand Ditch Co., 6 
Colo. 443. 

Appropriation for nonriparian lands 
in another state see infra text and 
notes 42-45. 

41. Wyoming y. Colorado, 42 S.Ct. 

552, 259 U.S. 419, 66 L.Ed. 999 [mod 
and-reh den 43 S.Ct. 2, 260 U.S. 1, 66 
L.Ed. 1026]; Gallatin v. Corning Trr. 
Co., 126 PB. 864, 163 Cal. 405, Ann.Cas, 
1914A 74; Fifield v. Spring Valley 
Water Works, 62 P. 1054, 180 Cal. 552; 
Mettler v. Ames Realty Co., 201 P. 
702, 61 Mont. 152. But see Galiger v. 
McNulty, 260 P. 401, 405, 80 Mont. 
3839 (“Waters primarily belong in the 
watershed of their origin, if there is 
land therein which requires irriga- 


568, 259 U.S. 498, 66 L.Ed. 1027 [aff 
238 F. 519]; Willey v. Decker, 73 P. 
210, 11 Wyo. 496, 100 Am.S.R. 939. 


Interstate waters as subject of ap- 
propriation see supra § /414. 


43. Walbridge v. Robinson, 125 P. 
812, 22 Idaho 236. See Kirk v. State 
Board of Irrigation, 134 N.W. 167, 90 
Neb. 627 (holding that the state may 
grant the power of appropriating the 
waters of an intra-state stream for 
power purposes subject to the con- 
dition that none of the power result- 
ing shall be sold outside its bounda- 
ries). 

44. Walbridge v. Robinson, 125 P. 
812, 22 Idaho 236. 

45. Walbridge v. Robinson, supra. 

46. Rodgers v. ,Pitt, 129 F. 932; 
Hough v. Porter, 95 P. 732, 98 P. 1083, 
102 P. 728, 51 Or. 318. See McCall v. 
Porter, .70, P../820,..71..P.. 976, 42 Or, 
49 (to same effect). 

[a] Concurrent drainage of lands 
and diversion of water does not alter 
the rule. Rodgers v. Pitt, 129 F. 932. 

47. Duckworth v. Watsonville Wa- 
ter; etc: Co. T10ne. 927%, Losm@alne0.Gs 

48. As against prior and subse- 
quent appropriators see infra §§ 439- 


. 


Cc oy on Or 


government, by its recognition and encouragement 
of the doctrine of prior appropriators, is bound to 
recognize and protect rights so acquired,*® particu- 
larly since statutory recognition and confirmation of 
the right by the act of July 26, 1866;5° and, except 
by exercise of its power of condemnation, it cannot 
curtail or destroy them after they are once brought 
into existence,®! but instead the appropriation will 
be protected even as against the government of the 
The rule is limited, however, to 
authorized appropriations and not to those which 
rest upon no basis of federal permission.°* 
ly, a state cannot object to an appropriation made 
conformably to its laws by its implied permission.*# 


Where treaty reserves water for particular pur- 
poses, although the land whereon it fiows becomes a 
part of the public domain, no appropriation can be 
made thereof which will defeat or impair the effect 


United States.®? 


49. Van Dyke v. Midnight Sun 
Min. ete, Coy 17%, HS 857 100) CClA. 
BOSse Maftetev. Quine, 95) E. 1995093 
Ibs Qables ere Nee wiBSe Shey Es Wels Balas re! 
C.C.A. 543 [appeal dism 19 S.Ct. 712, 
D4 UES o8o 4on Lene LOI lsaaes 
v. Barber, 38 P. 871, 10 Wash. 124, 45 
AIMSune igo. 30) eERTACS "665™ Lerror 
dism 16 S.Ct. 1198)" 163 US. 607 42 
L.Ed. 320]. 


50. Krall v. U. S., 79 F. 241, 24 C. 
C. A. 543 [appeal dism 19 S.Ct. 712, 
174 U.S. 385, 438 L.Ed. 1017]. 


51. See cases infra this note. 


[a] Rights in stream on which 
reservation for governmental purpos- 
es is established, such as a reserva- 
tion for a military post or the like, 
may be acquired by prior appropria- 
tors, and, to the extent to which they 
are acquired, are as free from gov- 
ernmental infringement in. the inter- 
ests of such posts as are ordinary 
appropriators’ rights from being in- 
vaded by the acts of private persons. 
Krall v. U. S., 79 F. 241, 24 C.C.A. 543 
[appeal dism 19 S.Ct. 712, 174 U.S. 
385, 48 L.bd. 1017]; Larson v. John- 
son, 203) Pi 874, 23 Ariz. 360; See 
Disa Conrad: InwenCo., 2/56) A. 23 
[aff 161 F. 829, 88 C.C.A. 647 (recog- 
nizing rule)]. 


Rights of appropriator against en- 
trymen and patentees see infra § 419. 


52. Sowards v. Meagher, 108 P. 
1112, 37 Utah 212. 


, 53. U.S. v. Schmutz, 56 F.(2d) 269; 
U. S. v. Utah Power, etc., Co., 209 F. 
Rodel 6 @-G2 Au woior [BEV Om OUneT 
grounds 208 F. 821]. 


54, Larson v. Johnson, 203 P. 874, 
23 Ariz. 360; Wood v. Etiwanda Wa- 
ter Co., 54 PB. 726, 122 Cal. 152; State 
v. People’s West Coast Hydro-Hlec. 
Corp., 278 P. 5838, 129 Or. 475; In re 
Water Rights in Crab Creek and Mo- 
ses Lake, 235 P. 37, 134 Wash. 7. 


55. See cases infra this note. 


[a] Indian treaties.— Where a 
treaty of cession of Indian lands to 
the United States is construed as re- 
serving the waters of a river thereon 
for an Indian reservation formed 
from a part of the lands, as to wa- 
ters thus reserved to the use of the 
Indians, there can be no rights ad- 
verse to them gained by an appropri- 
ation thereafter. Winters v. U. S., 28 
S.Ct. 207, 207 U.S. 564, 52 L.Ed. 340 
[aff 148 F. 684, 78 C.C.A. 546 (aff 143 
F. 740, 74 C.C.A. 666)]; Conrad Inv. 
Co. v. United States, 161 F, 829, 88 C 
c.A. 647 [aff 156 F. 123]. 


56. Winters v. U. S., 143 F. 740, 74 
e;CA,. 666 [ati 148 K.684, 78 C.C.A. 


WATERS 


of the treaty ;°° 
the rule.®°® 


Generel. 


Similar- 


546 (aff 28 S.Ct. 207, 207 U.S. 564, 52 
L.Ed, 340)]. 


57. See supra § 9. 


58. Cal.—Crandall v. Woods, 8 Cal. 
136. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S. 
R. 647, 60 L.R.A. 889. 


Or.—McCall v. Porter, 70 P. 820, 71 
P. 976, 42 Or. 49. 


S.D.—Redwater Land, etc., Co. v. 
Reed, 128 N.W. 702, 26 S.D. 466. 


Wash.—Hunter Land Co; 
Laugenour, 250 P. 41, 140 Wash. 558, 


[a] When avulsion destroys con- 
tiguity of land and stream, while a 
former riparian owner may, within a 
reasonable time, restore the stream 
to its former channel if he can do so 
without trespassing on the lands of 
others, he cannot do so in such a man- 
ner as to disturb the rights of appro- 
priators. McKissick Cattle Co. v. Al- 
saga, 182 P. 793, 41 Cal. App. 380. 


59. See supra § 11. 


60. Cal.—Fall River Valley Irr. 
Dist. v. Mt. Shasta Power Corp., 259 
By 444,202) Cali 256) 6567 AjGsR, 6264; 
Herminghaus v. Southern California 
HAISOMINCO.) 2:5 2a eS CONe 62100) Calas 
feert em 40S: 75, 0274S. 1 28e7d 
L.Ed. 1315, and dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 387]; Gallatin v. 
Corning’ Irr. ‘Co., 126 P) 864, 163° Cal. 
405, Ann.Cas.1914A 74; Davis v. Mar- 
WH, NOSE SSCP ma eel: Gaia Desking 
gate v. Irvine, 58 P. 442, 126 Cal. 135, 
77 Am.S.R. 158; Hargrave v. Cook, 41 
P. 18, 108 Cal. 72, 30 L.R.A, 390; Ver- 
non Irr. Co. v. Los Angeles, 39 P. 762, 
106 Cal. 237; Ely v. Ferguson, 27 P. 
587, 91 Cal. 187; Alta Land, etc., Co. 
v. Hancock, 24 P. 645, 85 Cal. 219, 20 
Am.S.R. 217; Lux v. Haggin, 10 P. 
GUA Ages, O19 69) Cala 25.0 amVVaeExO Mua. 
Bear River, etce., Water; etc., Co., 24 
Cal. 367, 85 Am.D. 69; McKissick Cat- 
tle Co. vy. Anderson, 217 P. 779, 62 
Cal.App. 558; Rindge v. Crags Land 
Co., 205 5P2 86, boSCallApp. 2477) Wad 
ligmsiva Costa, 19S Ge ai0l 7m o2) Cal 
App. 396; Adams v. Barber, 132 P. 
278, 21 Cal.App. 503; Rogers v. Over- 
acker, 87 P. 1107, 4 Cal.App. 838. See 
San Bernardino v. Riverside, 189 P. 
784, 186 Cal. 7 (to same effect); Palm- 
er v. Railroad Commission of Cali- 
FOrnia osu o Oui Oi Caley boot Vuelta 
son v. Lawson, 135 P. 961. 166 Cal. 
235 (both dictum to same effect). 

Kan.—Clark v. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971, 

Neb.—Crawford Co. vy. Hathaway, 


93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 


(128 N.W. 702, 


\ 
{ 


[§§ 417-418 


the Desert Land Act does not vary 


[§ 418] b. Against Riparian Proprietors—(1) ‘In 
Save in those jurisdictions where the com- 
mon-law rule of riparian rights has been abrogated,°*? 
the priority of right between a riparian claimant and 
an appropriator is to be determined by the relative 
time at which the opposing rights asserted were ac- 
quired;°* and-so, one who has acquired title to lands 
bordering on, or traversed by, a stream, unaffected 
by any superior rights by grant, prescription, or pri- 
or appropriation, becomes invested with the rights 
of a riparian proprietor,®® and, in those jurisdic- 
tions retaining the doctrine of riparian rights in con- 
junction with. the rule of prior appropriation, any 
appropriation thereafter must be subject to, and can- 
not impair or prevail as against, such rights, when 
they are not waived by the riparian proprietor.®” 


Or.—Curtis v. La Grande Hydrau- 
lic Water Co., 25 P. 378, 23 PB. 808, 20 
Or. 34,-10 L.R.A. 484. See Brown vy. 
Baker, 66 P. 193, 65 P. 799,.39 Or. 66 
(recognizing rule). 


S.D.—Driskill v. Rebbe, 133 N.W. 
246, 28 S.D. 331 [mod 117 N.W. 135, 22 
S.D. 242]; Redwater Land & Canal 
Co. Vv. JOMES MSO IN Were rSopm ene oe) 
194; Redwater Land, etc., Co. v. Reed, 
26 S.D. 466; Stenger v. 
Tharp, 94 N.W. 402, 17 S.D. 13; Lone 
Tree Ditch Co. v. Cyclone Ditch Co., 
SUOINAW.. 3:52), 015, SUD. 5195 imod wor 
other grounds 128 N.W. 596]. 


Tex.—Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]; Freeland v. 
Peltier, (Civ.App.) 44 S.W.(2d) 404; 
Humphreys-Mexia Oil Co. v. Arse- 
naux, (Civ.App.) 244 S.W. 280 [aff 
297 SW. 225, 116 Tex. 603, 53) Atak 


1147]; Matagorda Canal Co. v. Mark- 
ae irr Co: e(Civ.App:). 154 SSawe 


Wash.—Hunter Land Co. v. Laug- 
enour, 250 P. 41, 140 Wash. 558; In 
re Water Rights in Alpowa Creek in 
Garfield and Asotin Counties, 224 P. 
29, 129 Wash. .9: In re Waterson 
Doan Creek, 215 P. 343, 125 Wash. 14; 
Hough v. Taylor, 188 P. 458, -110 
Wash. 361; Sander v. Bull, 135 P. 
489, 76 Wash. 1; Still v. Palouse Irr., 
etc, Co., 117 BP. 466; 64) Wash: 6065 
Mason v. Yearwood, 108 P. 608, 58 
Wash. 276, 30 L.R.A.N.S. 1158; Sander 
v. Wilson, 76 P. 280, 34 Wash. 659. 
See Forbes v. U..S., 52 Ct.Cl. 60 (to 
same effect, applying law of South 
Dakota); Willey vi, Decker, 73) P2005 
11 Wyo. 496, 100 Am.S.R. 939 (dictum, 
stating law of Montana). 


[a] Statutory provisions.—Section. 
1422, in the statutes recognizing the 
doctri ine of appropriation, which pro- 
vides that “the rights of riparian pro- 
prietors are not affected by the pro- 
visions of this title,’ is not limited 
to riparian rights existing before the 
statute is enacted, but operates pro- 
spectively as a recognition and pro- 
tection of riparian rights arising 
thereafter and before appropriation 
of the water involved. Lux v. Hag- 
gin, 10 P.674,,4 P. 919, -69 Cal. 255. 


{b] Effect of statute prospectively 


abrogating riparian proprietorship.—- 


A state statute abrogating prospec- 
tively the acquisition of riparian 
rights does not affect the validity, as 
against appropriators, of those in ex- 
istence prior to the passage of the 
statute. Herminghaus y. Southern 
California Edison Co., 252 P. 607, 200 
Cal. 81 [cert gr 47 S.Ct. 575, 274 U.S. 
728, 71 L.Ed. 1315, and dism 48 S.Ct. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 418] 


Conversely, a valid appropriation is superior to sub- 
sequently acquired riparian rights,®! although, in at 
least one jurisdiction, the qualification prevails that 
a prior appropriation, in order to be superior to ri- 
parian rights in lands above the point of diversion, 
must be made at some point on the public domain,®? 
although later in time, 
are prior in right, if the diversion is on private lands 
of the appropriator®* or other lands not forming part 
of the federal public holdings.°* No doctrine of pub- 
lie policy, based on the assumed necessities of a par- 
ticular case, can be allowed to override the law of 
a state as established by its constitution or statutes 
so as to disparage or curtail in favor of an appropri- 
ator the riparian rights existing.®® 


and that the riparian rights, 


27, 275 U.S. 486, 72 L.Ed. 387]; Fair- 
bury v. Fairbury Mill, etc., Co., 243 
N.W. 774, 123 Neb. 588; Lone Tree 
Ditch Co. v. Cyclone Ditch Co., 128 N. 
W. 596 [mod on other grounds 91 N. 
Wie 3525 11 56S5Di 529). 


[ec] Incevtion of holding by tres- 
pass on Indian lands does not destroy 
the superiority of right if the occu- 
pant continued to reside on such lands 
after they were thrown open to set- 
tlement and eventually acquired title 
thereto. Redwater Land, etc., Co. v. 
Reed, 128 N.W. 702, 26 S.D. 466. 


[d] Mest economical method need 
not be employed nor artificial means 
for the more efficient conservation 
and use of water provided in order to 
secure to the riparian owner his su- 
periority in right to a subsequent ap- 
propriator. Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
200 Cal. 81 [cert gr 47 S.Ct. 575, 274 
U.S. 728, 71 L.Ed. 1315, and dism 48 
Ss Ct. 21,,210 Uns. 486, 72 L.Ed. 387}. 


[e] Nonuser (1) of riparian rights 
has been held not to alter the rule 
nor to make the water, subject to ap- 
propriation (Herminghaus v. South- 
ern California Edison Co., 252 P. 607, 
200 Cal. 8% [cert er 47 S.Ct. 575, 274 
U.S. 728, 71 L.Ed. 1315, and dism 48 
HrCty 27, 2p. Us. 486,12" Lb bd. 388715 
Rindge v. Crags Land Co., 205 P. 36, 
56 Cal.App. 247; Redwater Land, etc., 
Cor W.. Wones,, 130N W.. 85, 20 8. 
194; Redwater Land, etc., Co. v. Reed, 
128 N.W. 702, 26 S.D. 466); (2) but 
a contrary result has been reached 
where the statutes condition ripa- 
rian rights on the circumstance that 
they shall be put to use (In re Hood 
River, .227 P. 1065, 114 Or. 112 [error 
dism sub nom. Pacific Power, etc., Co. 
v., Bayer, 47 S.Ct..245, 273 -U.S. 647, 
71 L.Ed. 821]). (3) Effect of nonuser 
ce ries rights. generally see supra 


Claim of appropriation as waiver 
of riparian rights see supra §§ 12, 13. 


61. McKinley Bros. v. McCauley, 9 
PrQd) 298, 215 Cali- 2295" Haight iv. 
Costanich, 194 P. 26, 184 Cal. 426; 
Osgood v. El Dorado Water, etc., Min. 
Co., 56 Cal. 571; Witherill v. Brehm, 
240 P. 529, 74 Cal.App. 286; Parkers- 
ville Drainage Dist. v. Wattier, 86 P. 
715, 48 Or. 332; McCall v. Porter, 70 
P. 820, 71 P. 976, 42 Or. 49; Speake v. 
Hamilton, 26 P. 855, 21 Or. 3; In re 
Rights to Use of Waters of Sinlahekin 
Creek and Tributaries, 299 P. 649, 162 
Wash. 635; Hunter Land Co. v. Lau- 
genour, 250 P. 41, 140 Wash. 558; In 
re Water Rights in Alpowa Creek in 
Garfield and Asotin Counties, 224 P. 
29, 129 Wash. 9; In re Waters of 
Doan Creek, 215 P. 348, 125 Wash. 
14; Colburn v. Winchell, 160 P. 1052, 
93 Wash. 388 [rev on other grounds 
165 P. 1078, 97 Wash. 27]; Longmire 
v. Smith, 67. P. 246, 26 Wash. 489. See 
San Joaquin, etc., Canal, ete., Co. v. 


[67 C, J.—62] 
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The protection 


Worswick, 203 P. 999, 187 Cal. 674 
{cert den 42 S.Ct. 382, 258 U.S. 625, 
66 L.Ed. 797] (recognizing rule). 
And see infra § 419 text and note 9. 


[a] Change in course of stream.— 
Where an appropriation is initiated 
in a Stream and thereafter before it is 
completed, but while it is being dili- 
gently prosecuted, the river changes 
its course so as to border on lands 
held in private ownership, the appro- 
priator’s rights are superior to those 
of persons becoming riparian proprie- 
tors as a result of the change of 
course. Sumner Lumber & Shingle 
Co. v. Pacific Coast Power Co., 131 P. 
220, 72 Wash. 631. 


62. Cory v. Smith, 274 P. 969, 206 
Cal. 508; San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
S.Ct. 382, 258 U.S. 625, 66 L.Ed. 797]; 
Cave v. Tyler, 65 P. 1089, 133 Cal. 566; 
Williams v. Costa, 198 P. 1017, 52 
Cal.App. 396; Pyramid Land & Stock 
ar v. Scott, 197 P. 398, 51 Cal.App. 

34. 

63. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
S.Ct. 382, 258°U:S. 625, 66 L.Ed. 797]. 


64. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
supra. 

[a] Swamp lands granted state.— 
Where appropriations of water were 
made in 1871 and 1872, and the head- 
gates and dams of the appropriators’ 
canals were situated on lands classed 
as swamp and overflow lands grant- 
ed to the state by Act Congr. Sept. 
28, 1850 (U. S, Comp. St. §§ 4958- 
4960), but not patented until 1895, 
such appropriations were not, under 
Act Congr. July 26, 1866 § 9 (U.S. 
Comp. St. § 4647), supplemented by 
AG SU Vane OO} Sand: Ga 1 Udy Seu Ons 
St. § 4648), paramount to the ripari- 
an rights of one subsequently pur- 
chasing public lands of the United 
States situated above the place of di- 
version. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
S.Ct. 382, 258 U.S. 625, 66 L.Ed. 797]. 


65. Lux v. Haggin, 10 P. 674, 4 P. 
919, 69 Cal. 255. 


66. Union Mill, etc., Co. v. Dang- 
berg, 24 F.Cas.No. 14,370, 2 Sawy. 450; 
Lux v. Haggin, 10 P. 674, 4 P. 919, 69 
Cal. 255. 

67. Ison vy. Nelson Min. Co., 74 F. 
199; Union Mill, ete., Co. v. Dang- 
berg, 24 F'.Cas.No. 14,370, 2 Sawy. 450; 
Pabst v. Finmand, 211 P. 11, 190 Cal. 
1245) lux iv. Hagein, 4)P. 919; 10 2. 
674, 69 Cal. 255. 

68. Kendall v. Joyce, 93 P. 1091, 48 
Wash. 489. See Lux y. Haggin, 10 P. 
674, 4 P. 919, 69 Cal. 255 (dictum to 
same effect). 


[67 C.J.] 977 


accorded riparian rights is not confined to those 
owning the perfected legal title,°® but extends also 
to those having an equitable or inchoate interest in 
riparian lands,°* although not to one having mere 
possession with nothing in the nature of a right of 
occupancy or possession.®® 
however, wherein the common-law rule of riparian 
rights in water has been abrogated,®® rights in or to 
water may be acquired by appropriation even as 
against those who have hitherto acauired title to 
lands along the stream, the mere private ownership 
of riparian lands constituting no impediment to the 
acquisition or enforcement of the rights of those first 
appropriating the water.’° 
group of states, where coexistent riparian rights are 


In those jurisdictions, 


Even in the former 


[a] Mere squatter on public lands 
has no riparian rights to which pro- 
tection against appropriators are due. 
Hees oe v. Joyce, 93 P. 1091, 48 Wash. 
489. 

[b] Claim based on succession to 
Indian rights.—(1) Where one ac- 
quired lands in an Indian reservation, 
subsequent to an appropriation of wa- 
ter, and claimed riparian ownership 
as successor of the Indians, his claim 
was rejected, on the ground that the 
Indians never had any riparian rights, 
the fee having always been in the 
government subject to their occupan- 
oy (Morris v. Bean, 146 F. 423 Laff 

LOOPRNUGS1Y 8G GiC-A RSLS ath sles Ct 

7038, 221 U.S. 485, 55 L.Ed. 821)]); 
(2) but it is otherwise, of course, 
where the lands had been set apart 
for Indian allottees by the acts of 
1887 and 1902, and were being held by 
the United States for the use and ben- 
efit of the allottees, at the time the 
appropriation was made (Hough vy. 
Taylor, 188 P. 458, 110 Wash. 361). 


69. See supra § 9. 


_7G.__U.S.—Cascade Town Co. v. Em- 
pire Water, etc., Co., 181 F. 1011 [rev 
in part and mod in part on other 
grounds 205 F. 130, 123 C.C.A. 362, 205 
Wagul2sy 128 u©:GlAn hb Snyder v. 
Colorado Gold Dredging Co., 181 F. 
62, 104 C.C.A. 136. 


Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369, 
39 Ariz. 65 [mod on other grounds 7 
P.(2d) 254]; Boquillas Land, etce., Co., 
v.,Curtis, 89 P. 504, 11 Ariz. 128 [aff 
29 US:Cty 49s 2s Usa com ome 
822]. 

Colo.—Hammond y. Rose, 19 P. 466, 
11 Colo. 524, 7 Am.S.R. 258. 

Idaho.—Hutchinson Vv. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 1838 Am.S.R. 125. 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. 

Nev.—Twaddle v. Winters, 89 P. 
289, 85 P. 280, 29 Nev. 88; Walsh v. 
Wallace, 67 P. 914, 26 Nev. 299. 

N.M.—Hagerman Irr. Co. v. MeMur- 
ry, 113-2 P.5'823; 16 SNeMa) 172: 


Utah.—Bountiful City v. De Luca, 
292 Po194, 77 Utah 107, 727A Ler Gone 


Wyo.—Moyer v. Preston, 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 914. 


Eng.—Cook v. Vancouver, [1914] A. 
C. 1077 (law of British Columbia). 


Can.—Martley v. Carson, 20 Can.S. 
C. 634 (law of British Columbia). 


“The location of land and the rules 
of the common law give no rights as 
against an appropriator.” Maricopa 
County Municipal Water Conservation 
Dist. No. 1 v. Southwest Cotton Co., 
4 P.(2d) 369, 880, 39 Ariz. 65 [mod 
on other grounds 7 P.(2d) 254]. 


[a] Mexican grant, prior to, and 
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recognized,‘ a riparian proprietor is entitled, as 
against an appropriator taking and using the water, 
only to the protection of his riparian rights, and can- 
not claim, by virtue of his ownership, any rights oth- 
er than those properly pertaining to him as riparian 
in nature;’? and in some it has been held, in view 
of the state? s power to condition or define such 
rights,** his rights exist only as conditioned or de- 
fined then or ther eafter, and an appropriator may ac- 
quire, even as against a prior riparian proprietor, all 
water rights which are not within the scope thereof 
as defined by law, and rights in all waters as to which 
the riparian proprietor has not complied with the 
conditions on which his rights exist and will be en- 
foreed;** although in others it has been held that the 
right is one to which a definite meaning attaches at 
common law, and, except as incident to the state’s 
authority to police and regulate the waters in the 
interest of the public safety, health, or welfare, the 
riparian proprietor is entitled, as against later ap- 
propriators, to enjoy the right in the full extent 
which it had when he acquired it, uncurtailed by sub- 
sequent legislation restricting its bounds;*® more- 
over the appropriator’s own riparian ownership,‘® 
or the ownership of others who consent to the mak- 


confirmed by, the treaty of Guada- [a] 


lupe Hidalgo, does not confer on 
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Fact of possible future exploi- 
tation by riparian owners so as to ob- 


Be 


ing of the appropriation,’’ although it antedates the 
appropriation, does not militate against it. On the 
other hand, of course, by an appropriation of waters 


[§ 418. 


flowing in a stream affected by riparian proprietor- | 


ship but as to which specific waters the riparian right 
does not extend, the appropriator gets no rights in 
or to waters which such right does affect which 
will prevail as against the claim thereto of the ri- 
parian proprietor.’® 

Where appropriation is made from more than one 
stream, a riparian proprietor on one of the streams 
only cannot object to the validity of the appropria- 
tion made from another or others.’ 


Effect of Desert Land Act. The federal govern- 
ment may, as to its public lands located within the 
bounds of any state, reserve from its grants to any 
person originally such use of or rights in adjoining 
streams as it sees proper,®® and, under the Desert 
Land Act,® except for those uses of the stream 
which are "the natural, as distinguished from the ar- 
tificial, uses of riparian proprietors,** and for navi- 
gation purposes,*? persons acquiring or occupying 
riparian lands on those parts of the public domain 
which fall within the scope of the statute, despite 


76. Caviness v. La Grande Irr. Co., 
13,9) Ee iet, 460) Ors, 410, 


those taking under it any superior 
right which is exempt from appro- 
priation, since such grants were made 
pursuant to the law of Sonora, where- 
in the doctrine of appropriation was 
recognized. Boquillas Land, etc., Co. 
v. Curtis, 89 P. 504, 11 Ariz. 128 [aff 
a SC@ty 493, 213, °U:S39339, 53 a.nd? 
822]. 


[b] Statutes conferring on ripari- 
an owners the right to use the wa- 
ter of the stream on the riparian 
lands for purposes of irrigation do 
not alter the rule, particularly where 
a similar right is by a coexisting stat- 
ute conferred on owners of nearby 
nonriparian lands. Coffin y. Left 
Hand Ditch Co., 6 Colo. 443; Moyer 
v. Preston, 44 P. 845, 6 Wyo. 308, 71 
Am.S.R. 914 


71. 
68. 


W268 Gallatine.v., Corning) Irn Co; 
L260 b.064,) 163. Cal. 405; Ann’Cas: 
1914A 74; Senior v. Irvine, 62 P. 563, 
130 Cal.’ 290; McCook Irr., ete., Co. v. 
Crews, 96 N.W. 996, 70 Neb. 109 [rev 
on other grounds 102 N.W. 249, 70 
Neb. 115]; Crawford Co. v. Hatha- 
way, 93 N.W. 781, 67 Neb. 325, 108 
Am.S.R. 647, 60 L.R.A. 889; Motl v. 
Boyd, 286 S.W. 458, 116 Tex. 82 [rev 
(Civ.App.) 236 S.W. 487]; Biggs v. 
Lee, (Tex.Civ.App.) 147 S.W. 709; 
Hunter Land Co. v. Laugenour, 250 
P. 41, 140 Wash. 558. See E. Clem- 
ens Horst Co. v. New Blue Point Min. 
Coy lil PAU Il Cale631 “(dicta to 
same effect); Rindge v. Crags Land 


See supra text and notes 58— 


Co., 205 P. 36, 56 Cal.App. 247 (rec- 
ognizing rule). But see Creighton v. 
Evans, 53 Cal. 55 (holding that no 


appropriation can be made of waters 
flowing through or along riparian 
lands held in private ownership, al- 
though the rights of the riparian pro- 
prietor are not damaged). Compare 
Northport Brewing Co. v. Perrot, 60 
P. 403, 22 Wash. 243 (refusing mere 
right to divert, without using, water, 
as against an appropriator subse- 
quent to the time when the diverter 
obtained his interest in riparian land). 
And see cases infra note 74, 


tain a larger benefit from the stream 
than that incident to the exercise 
of their riparian rights does not alter 
the rule nor entitle them to protection 
as to such potential interests as 
against one currently making such 
exploitation. Gallatin v. Corning Irr. 
Co., 126 P. 864, 163 Cal. 405, Ann.Cas. 
1914A 74. 


[b] Owners ‘of uplands adjoining 
navigable lake (1) have no riparian 
rights and cannot claim superiority 
over appropriators, under Const. art 
17 § 1, declaring the state to be the 
owner of navigable waters (State v. 
Superior Court of Grant County, 126 
P. 945, 70 Wash. 442), (2) and it is 
immaterial that they acquired their 
lands prior to admission of the state 
and adoption of the constitution, as 
the general government held the nav- 
igable waters for the benefit of the 
states to be formed therefrom (State 
v. Superior Court of Grant County, 
supra); (3) but the contrary is true 
where the lake involved is unnaviga- 
ble (Bermot v. Morrison, 143 P. 104, 
81 Wash. 538, Ann.Cas.1916D 290), (4) 
although, even as to them, riparian 
owners are subject to such modifica- 


tions of the character and extent of 


riparian rights as the state adopts, 
and the superiority of their claims 
over those of appropriators exists 
only to the extent that such modified 
riparian rights are recognized (Proc- 
tor v. Sim, 236 P. 114, 134 Wash. 606). 


73. See supra § 10. 


74. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
Si@ta2 4p eemOaoele Ay lla Ge eo hil: 
Proctor v. Sim, 236 P. 114, 134 ‘Wash. 
606; Brown v. Chase, 217 P. 28, 125 
Wash. 542. 


75. Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corp., 259 P. 444, 
202 Cal. 56, 56 A.L.R. 264; Herming- 
haus _ v. Southern California Edison 
Co.,. 252) PB. 607, 200 Cal. 81 [cert ‘er 
47 S.Ct. 575, 274 US... 728, +71) L.nd. 
1315, .and dism:.48 (S.Ct. 27, 275. U.S. 
486, 72 L.Ed. 387]. 


77. Caviness v. La Grande Irr. Co., 
supra; Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. 


78. Humphreys-Mexia Oil Co. v. 
Arsenaux, (Civ.App.) 244 S.W. 280 
[aff 297 S.W. 225, 116 Tex. 603, 53 
A.L.R. 1147]. 


79. Brown v. Baker, 66 P. 193, 65 
299) 39) Orine6. 


80. Hough v. Porter, 95 P. 732, 98 
P. 1083, 102 BP. 728, 51 Or. 318. -And 
see supra § 411 text and note 3. 


Sl., 19 Un S2 St: atl pest TCU: 
Comp. St. [1901] p 1548). 


82. Allen v. Magill, 189 P. 986, 190 
Pee 0265696 Or 6h05 
SOREL hed 9S ue LOSS,2 LO2Ze me die Soneane 
Or. 318, 405; Haaser v. Englebrecht, 
186 N.W...572, 45, S.D. 148. 


“Tt cannot be presumed that it was 
the intention of congress to render the 
soil absolutely worthless by drying 
the lands by diversion of the waters 
flowing through them to nonriparian 
lands as to leave the soil without the 
water essential to the owner’s domes- 
tic needs. Presumably the best possi- 
ble results for all concerned were in- 
tended, which it is clear could best be 
obtained by permitting the settler to 
retain the quantity of water essential 
to the sustenance of his family and 
to other natural wants incident there- 
to, but, if he does not see proper to 
apply it to any of the uses specified 
in the act, then to permit the first 
home builder on other lands to make 
such use of it as will bring into cul- 
tivation the lands not adjacent to the 
streams, théreby protecting the set- 
tlers upon both classes of lands, and 
at the same time not only encourage 
home building, but enable the govern- 
ment to dispose of more of its lands, 
and to enhance its revenues propor- 
tionately.’”” Hough y. Porter, supra. 

What are natural riparian uses see 
supra § 16 


83. Waen v. Porter, 95 P. 
P. 10838, 102 P. 728, 51 Or. 318. 
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For later cases. developments and changes in the law see Annotations, same title and section number, 


Hough vy. Porter,. 


§§ 418-419] 


riparian ownership coming into existence after the 
statute, or those taking under them, hold subject to 
the rights of those making a prior appropriation of 
the stream conformably to. the act** without, reserva- 
tion or limitation to that effect expressed” in their 
patents, deeds, or other instruments of title.*® 
statute, however, only affects riparian rights to lands 
the title to which has been acquired sinée its passage, 
and the riparian owners of lands theretofore acquired 
hold their rights subject to such protection as the 
particular state accords without reference to that 
statute.°* Moreover, the act applies only to the pub- 
he lands and waters of the United States,** and not, | 


84. Allen v. Magill, 189 P. 986, 190 
P. 726, 96 Or. 610; Hill v. American 
Land & Live Stock Co., 161 P. 403, 82 
Or. 202; Hough v. Porter, 95 P: 732, 
DSieee Uso eels | ae Wey. Oa Ore rromre:, 
Haaser v. Englebrecht, 186 N. W. 572, 
45 S.D. 143; Cook v. Evans, 185 N.W. 
262, 45 S.D. 31 [mod on other grounds 
186 N.W. 571, 45 S.D. 43]. 

[a] Equivalent to reservation by 
deed.—The effect of the reservation 
for purposes of appropriation of wa- 
ters on the public domain by the 
terms of the Desert Land Act is the 
same is if there were an express 
reservation in a deed from the gov- 
ernment, to its grantees of lands 
thereon, of a like tenor. Hough v. 
Porter, 9b °PS 732,98) Ps 10383, 7102" Ps 
728, 51 Or.-318. 


85. Hough v. Porter, supra. 


86. In re Willow Creek, 144 P. 505, 
P46 » Bs PANS, WAG Or:. 5925 ) Mough ‘v. 
Porter,.95- PP. 732, 98,2. 1083, 102 P. 
728, 51 Or. 318. See Haaser v. Engle- 
brecht, 186 N.W. 572, 45.S.D. 143; 
Cook v. Evans, 185 N.W. 262, 45 S.D. 
31 [mod on other grounds 186 N.W. 


571, 45 S.D. 43] (both recognizing 
rule). 
£7. Winters v. U. S., 143 F. 740, 74 


C.C.A. 666 [aff 148 F. 684, 78 C.C.A. 
546) (afl 28: .S:Ct- 2074-207)" U.S... 564, 
52 L.Ed. 340) ]. 

88. See supra § 417. 

89. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
S.Ct. 382, 358 U.S. 625,66 L.Ed. 797]; 
Still v. Palouse Irrigation & Power 
Co., 117 P. 466, 64 Wash. 606 [foll Ber- 
mot v. Morrison, 143 P. 104, 81 Wash. 
538, Ann.Cas.1916D 290]. See In 
re Waters of Doan Creek, 215 P. 343, 
125 Wash. 14 (to same effect). 


90. See supra § 415 note 8. 


91. U.S.—Broder v. Natoma Water, 
ete., Co., 101 U.S. 274, 25 L.Ed. 790; 
Snyder v. Colorado Gold Dredging Co., 
181 WS°62,°104 C.CrA, 136), Morris, y. 
Bean, 146 F. 423 [aff 159 F. 651, 86 C. 
C.A. 519 (aff 31 S.Ct. 708, 221 U.S. 485, 
55 L.Ed. 821)]. 

Ariz.—Gila Water Co. v. Green, 232 
P. 1016, 27 Ariz. 318 [mod on other 
grounds 241 P. 307]; Miller v. Doug- 
las, 60 P. 722, 7 Ariz. 41; Hill v. Len- 
ormand, 16 P. 266, 2 Ariz. 354. 


Cal.—Haight v. Costanich, 194 P. 
26, 184 Cal. 426; Wood yv. Etiwanda 
Water: Co:;, 54° P.. 726,,122 Cal. .152; 
Williams v. Harter, 53 P. 405, 121 Cal. 
47." Rammell) vi Irish, 31 BP... 41,96 
Cal. 214; Ely v. Ferguson, 27 P. 
587, 91 Cal. 187; Jatunn v. O’Brien, 26 
32) 635, 89 Cal. 57; De Necochea v. 
Curtis, 20 P1563, 22 P. 198, 80 Cal. 
397; South Yuba Water, etc., COs: 
RMosaveseeE. cells oO Cal. 333: Ware 
VaVWialkeruwe dba tato, 10, Calle sors 
Judkins v. Elliott, 12 P..116, 70 Cal. 
bai oe PWN <eaie Hagegin, 4 Pp. 919, it Qed et 
674, 69 Cal. 255; Lytle Creek Water 
Co. v. Perdew, 2 P. 732, 4 P. 426, 65 
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tense % 


The 


version there.?° 


Cal. 447; Osgood v. El Dorado Wa- 
ter, ete., Min. Co., 56 Cal. 571; Cave 
v. Crafts, 53 Cal. 135; Broder v. Na- 
toma Water, etc., Co., 50 Cal. 621 [aff 
101 U.S. 274, 25 L.Ed. 790]; Wither- 
ill v. Brehm, 240 P. 529, 74 Cal.App. 
286; Rindge v. Crags Land Co., 205 
P. 36, 56 Cal.App. 247; Sherwood v. 
Wood, 177 P. 491, 38 Cal.App. 745; 
Adams v. Barber, 132 P. 278, 21 Cal. 
App. 503. See McGuire v. Brown, 39 
P. 1060, 106 Cal. 660, 30 L.R.A. 684 
(dictum to same effect). But see 
Holmes v. Nay, 199 P. 325, 186 Cal. 
231 (holding that, under Act Congr. 
July 26, 1866, § 9, the government did 
not release its rights as riparian 
owner in favor of one diverting water 
below. the government’s land, the act 
being intended simply to validate 
such diversions as invaded the gov- 
ernment’s rights as riparian owner, 
and hence a patentee subsequent to 
such diversion took riparian rights un- 
impaired thereby). Compare Pope v. 
Kinman, 54 Cal. 3 (holding appropria- 
tion not to affect rights of owners of 
riparian lands derived under Mexican 
grants but patented considerably lat- 
er than the time of the appropria- 
tion). 

Colo.—Hammond v. Rose, 19 P. 466, 
11 Colo. 524, 7 Am.S(R. 258} ‘Coffin ‘v. 
Left Hand Ditch Co., 6 Colo. 448. 


Idaho.—Le Quime v. Chambers, 98 
P. 415, 15 Idaho 405, 21 L.R.A.N.S. 
76; Hillman v. Hardwick, 3 Idaho 255, 
28 P. 488; Drake v. Harhart, 2 Idaho 
(Hasb.)) 750, 23 P) 641. 


Neb.—Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S. 
R. 647, 60 L.R.A. 889. See Rasmus- 
sen v. Blust, 122 N.W. 862, 85 Neb. 
198, 133 Am.S.R. 650 [rev on other 
grounds 120 N.W. 184, 83 Neb. 678] 
(dictum to same effect). 


Nev.—Campbell v. Goldfield Consol. 
Water Co., 136 P. 976, 36 Nev. 458; 
Twaddle v. Winters, 85 PUZs0 89ees 
289, 29 Nev. 88. 


N.M.—First State Bank of Alamo- 
gordo v. McNew, 269 P. 56, 33 N.M. 
414. 

Or.—Hildebrandt v. 
234 P. 267, 269, 113 Or. 687 [cit Cyc]; 
Davis v. Chamberlain, 98 P. 154, 51 
Or. 304; Parkersville Drainage Dist. 
v. Wattier, 86 P. 775, 48 Or. 382; Mor- 
gan’ v. Shaw, 83. P. 534, 47 Or. 333; 
McCall v. Porter, 70 P. 820, 71 P. 976, 
42 Or. 49; Brosnan: v. Harris, 65 P. 
867, 39 Or. 148, 87 Am.S.R. 649, 54 L. 
R.A: 628;): Brown v. Baker, 66 P. 193, 
65 P. 799, 39 Or. 66; Carson v. Gent- 
ner; 52 P. 506, 33 Or. 612, 43. L. R.A. 
130; Nevada Ditch Co. v. Bennett, 
AP Shans pOL- moO iO 0 eAMiSubee aC tics 
Speake v. Hamilton, 26 P. 855, 21 Or. 
3; Kaylor v. Campbell, 11 P. 301, 13 
Or. 596. 

S.D.—Driskill v. Rebbe, 117 N.W. 
135, ' 22 S:D.- 242 ‘[—mod' on | other 
grounds 133 N.W. 246, 28 S.D. 331]; 
oot v. Toomey, 67 N.W. 888, 8 S.D. 


Montgomery, 


[§ 419] (2) Entrymen or Patentees. 
enters or purchases publie land after an appropria- 
tion of water running through or along such land 
takes subject to the rights acquired by the appro- 
priator,®! despite the absence of any expressed ex- 


[67 C.J.] 979 


for instance, to treaty lands reserved to the Indi- 
ans;°* furthermore, at least in some jurisdictions, 
it has been held to apply only to lands actually hav- 
ing the status of desert land, and does not extend to 
all parts of the publie domain regardless of charac- 
It gives no right to trespass on the land of an- 
other in order to initiate an appropriation by a_di- 


One who 


Utah.—Gill v. Tracy, 13 P.(2d) 329. 

Wash.—In re Rights to Use of Wa- 
ters of Sinlahekin Creek and Tribu- 
taries, 299 P. 649, 162 Wash. 635; 
Leiser v. Brown, 208 P. 257, 121 Wash. 
125; Sander v. Bull, 135 P. 489, 76 
Wash. 1; Avery v. ‘Johnson, TODME, 
1028, 59 Wash. 332; Isaacs v. Barber, 
38 P. 871, 10 Wash. 124, 45 Am.S.R. 
(Ui -Faee il) L’R.A. 665 [error dism 16 S. 
Ct. 1198, 163'U.S. 677, 41 Lid. 32095 
Geddis v. Parrish, 21 tee 314, 1 Wash. 
587; Ellis v. Pomeroy Imp. Co., 21 P. 
2%, 1 Wash. 572. 


“As to land held by the government, 
it is not considered, that a riparian 
right has attached until that land has 
been transmitted to private owner- 
ship; hence an appropriator, having 
in sufficient manner taken possession 
of the waters of a stream, and actu- 
ally subjected them to a _ beneficial 
use, may claim a continuance of the 
use, even though that use leaves land 
which belonged to the government at 
the time of the appropriation without 
sufficient to supply riparian needs; 
hence the subsequent owner takes his 
ownership as affected by the right of 
the appropriator.” Rindge v. Crags 
Pang Con20o eR. (36.3756 sCalApp. 


[a] Claim of water right as im- 
provement.—A. purchaser from the 
government of public land is not en- 
titled to water rights incident or ap- 
purtenant thereto as an improvement 
on the real estate, within the doc- 
trine giving to such purchaser the 
improvements on the land bought. 
First State Bank of Alamogordo v. 
McNew, 269 P. 56, 33 N.M. 414. 


[b] Entryman on land where 
spring forming source of stream aris- 
es and those holding under him take 
subject to rights acquired by prior 
appropriation. Williams v. Harter, 
53 P. 405, 121 Cal. 47; Ely v. Fergu- 
Son,).27 (PP. 2587, 91! Cale sie De eNe- 
cochea v. Curtis, 22 P. 198, 20 P. 563, 
80 Cal. 397; Clark v. Ashley, 82 P. 
588, 34 Colo. 285; Keiler v. McDonald, 
ZS Pees6 hao G Tdaho 573; Short v. 
Praisewater, 208 P. 844, 35 Idaho 691; 
Hildebrandt v. Montgomery, 234 Pp 
267, 1138 Or. 687; Brosnan v. Harris,~ 
65 P. 687, 39 Or. 148, 87 Am.S.R. 649, 
54 L.R.A. 628; Holman vy. Christen- 
sen, 274 P. 457, 73 Utah 389; Geddis 
v. Parrish, 21 P. 314, 1 Wash. 587. 


{c] Entryman or patentee prior 
to congressional recognition of doc- 
trine by Rev. St. (1866) p 2339 (U. S. 
Rev. St. p 253) took subject to the 
rights of prior appropriators as much 
as those subsequently entering on or 
patenting public lands. Twaddle v. 
Winters, 89 P. 289, 85 P. 280, 29 Nev. 
88; Jones v. Adams, 6 P. 443, 19 Nev. 
78, 3 Am.S.R. 788 [overr Vansickle v. 
Haines, 7 Nev. 287]; Davis v. Cham- 
berlain, 98 P. 154,:51 Or. 304; Park- 
ersville Drainage Dist. vy. Wattier, 
86 P.-775, 48 Or. 332; Isaacs vy. Bar- 
ber, 38 P. 871, 10 Wash. 124, 45 Am. 


980 [67 C.J.] 


ception or reservation with respect to water rights 
in his patent or in the general statutes under which 
In those jurisdictions where the rule 
of riparian rights is abrogated,®* an entryman®* or 
patentee®® of riparian lands prior to any appropria- 
tion takes subject to the rights of one who first makes 
a valid appropriation, just as do other riparian pro- 
prietors whatever the source of their title;°® but, of 
course, in jurisdictions recognizing coexistent doc- 


92 


it issues. 


S.Bi 772, 30. L.R.A. 665. Lerror dism 
LOMS. Ct. 19S 3163 WS. 607, 41 Td: 
320]. Contra Union Mill, etc., Co. v. 
Ferris, 24 F.Cas.No. 14,371, 2 Sawy. 
176. 

[d] Patentee of land underlaid by 
percolating waters.—Peterson ve 
Wood, 262 P. 828, 71 Utah 77. 

[e] Prior illegal entry on unopen- 
ed lands of former Indian reservation 
is inoperative to establish rights as 
entryman or patentee dating as of the 
time of the trespass and hence prior 
in time and right to an appropriation 
of waters made after such lands are 
opened. Scott v. Toomey, 67 N.W. 
$38, 8) S:D. 639: 

[f] Railroad grants under the act 
of congress of July 25, 1866 are sub- 
ject and subordinate to appropria- 
tions theretofore made under prevail- 
ing laws and customs, and recognized 
by the act of July 26, 1866, and the 
railroads and their successors in title 
took subject to such appropriations. 
Broder v. Natoma Water, etc., Co., 101 
U.S. 274, 25 E.Hd. 790; Witherill ‘v. 
Brehm, 240 P. 529, 74 Cal.App. 286. 


[g] Such persons acquire some 
rights, however, even though. those 
rights are qualified and conditioned 
by those which the law confers on the 
appropriator by virtue of his prior 
appropriation. Haberman vy. Sander, 
7 P.(2d) 563, 166 Wash. 453 [foll Law- 
rence v. Sander, 7 P.(2d) 567, 166 
Wash. 703 (reh den 14 P.(2d) 961, 169 
Wash. 705)). 

[h] Where appropriation and set- 
tlement are concurrent, the rights of 
the appropriator are superior to the 
riparian rights of the settler. Davis 
v. Chamberlain, 98 P. 154, 51 Or. 304. 

92. Witherill v. Brehm, 240 P. 529, 
74 Cal.App. 286;. Hammond v. Rose, 
19 P. 466, 11 Colo. 524, 7 Am.S.R. 258; 
Coffin v. Left Hand Ditch Co., 6 Colo. 
443; Parkersville Drainage Dist. v. 
Wattier, 86 P. 775, 48 Or. 332; Isaacs 
v. Barber, 38 P. 871, 10 Wash. 124, 45 
Am-.S°R: 772) 30" R.A. 665 fernor 
dism) 06 S:Ct7 1198) 63. U.S 67fa04il a. 
Ed. 320]. See Snyder vy. Colorado 
Gold Dredging Co., 181 F. 62, 104 C.C. 
A. 186; Hough v. Porter, 95 P. 732, 98 
P; 1088, 102 PR. 728, 51 Or. 318; Carson 
v. Gentner, 52 P. 506, 33 Or. 512, 43 
L.R.A. 130 (all to same effect). 

93. See supra § 9. 

94. Snyder v. Colorado Gold 
Dredging Co., 181 F. 62, 104 C.C.A. 
136; Moyer v. Preston, 44 P. 845, 6 
Wyo. 308, 71 Am.S.R. 914. 


[a] In Alaska (1) it has been held 
that riparian rights attach to the 
ownership of a placer mining claim 
situated on a natural stream from the 
date of the location of the claim so as 
to prevent appropriators from secur- 
ing superior rights thereafter (Madi- 
gan v. Kougarok Min. Co., 3 Alaska 
63); (2) but, in a series of cases sub- 
sequently,, the contrary result has 
been reached, on the ground that the 
doctrine of riparian rights does not 
prevail there (Van Dyke v. Midnight 
Sun Min., ete., Co., 177 EF. 85, 100 CC. 
A. 503 [foll Kernan v. Andrus, 6 
Alaska 54]; McFarland v. Alaska 
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Perseverance Min. Co., 3 Alaska 308). 

{[b] Mydraulic lease gives no right 
Superior to that obtained by one lat- 
er obtaining a water grant. McDon- 
ald v. Klondike Government Conces- 


eon td... (CYukon: TS) sS2west- 1.x. 
501. 

[ec] Locator of gold placer claim 
occupies no peculiarly favorable 
status by virtue of the nature of his 
entry. Snyder v. Colorado Gold 


peedeins Co; sa WS 562,210 45ClC At 
36. 


95. Empire Water, etc., Co. v. Cas- 
cade Town Co., 205 F. 123, 123 C.C.A. 
355 [rev 181 F. 1011]; Snyder v. Colo- 
rado Gold Dredging Co., 181 F. 62, 104 
C.c.A. 136; Mettler v. Ames Realty 
Co., 201 P. 702, 61 Mont. 152; Twaddle 
v. Winters, 89 BP. 289, 85 P. 230, 29 
Nev. 88. 

[a] Patents for gold placer claims 
are not, by virtue of their character, 
excepted from operation of the doc- 
trine. Snyder vy. Colorado Gold 
Dredging Co., 181 F. 62, 104 C.C.A. 
136. 


96. 
70. 
97. U.S.—Cruse v. McCauley, 96 F. 
9. 


See supra § 418 text and note 


3 


Cal.—Lux v. Haggin, 10 P. 674, 4 P. 
919, 69 Cal. 255; Leigh Co. v. Inde- 
pendent Ditch Co., 8 Cal. 323. 


Dak.—Sturr v. Beck, 50 N.W. 486, 
GebDalwgia) nhafte LOWS Ct. 350" aioon ass 
541, 33 L.Ed. 761]. 


Neb.—Meng v. Coffey, 98 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 
L.R.A. 910. 

Or.—Morgan vy. Shaw, 83 P. 534, 47 
Omrssc. 


S.D.—Stenger vy. Tharp, 
402, 17 S.D. 138. 


‘Wash.—Benton v. Johncox, 49 P. 
495, 17 Wash. 277, 61 Am.S.R. 912, 39 
L.R.A. 107. 


And see cases infra note. 


[a] Entryman or patentee prior to 
act of July 26, 1866 will be protected 
in his riparian rights against a per- 
son making an appropriation subse- 
quent to the passage of the act. Lux 
ypaaeeln: 10 P. 674, 4 P. 919, 69 Cal. 

[b] Railroad grants.—(1) While 
a valid appropriation may be initiated 
on lands subsequently located by a 
railroad company at any time prior to 
the date when the railroad files its 
map of definite location, the railroad 
having no vested right prior thereto 
(Sander v. Bull, 135 P. 489, 76 Wash. 
1), (2) after such filing no appropria- 
tion can be made which will give su- 
perior rights to the appropriator as 
against the railroad company or those 
deraigning title through it (Smith v. 
Nechanicky, 211 P. 880, 123 Wash. 8; 
Sander v. Bull, supra). 


Effect of Desert Land Act see supra 
§ 418 text and notes 80-90. 

98. See Public Lands § 502. 

99. U.S.—Sturr v. Beck, 10 S.Ct. 
350, 133 U.S. 541, 338 L.Ed. 761 [aff 50 
N.W. 486, 6 Dak. 71]; Cruse v. Mc- 


94 N.W. 


[§ 419 


trines of riparian and appropriators’ rights, a prior 
entryman or patentee is secure against invasion of 
his riparian rights by a subsequent appropriation,®* 
and as a patent relates back to the time of the incep- 
tion of the patentee’s claim to the land,°®* it may pro- 
tect the patentee against an attempted appropriation 
made after his original entry or settlement, although 
before the patent was issued.?® 
selection of public lands made by a person or corpo- 


Where an entry or 


Cauley, 96 F.> 369; Ison v. Nelson 
Min. Co., 47 F. 199; Union Mill, etce., 
Co. v. Dangberg, 24 F.Cas.No. 14,370, 
2 Sawy. 450. 

Cal.—Pabst v. Finmand, 211 P. 11, 
190 Cal. 124; Shenandoah Min., etc., 
Co. v. Morgan, 39 P. 802, 106 Cal. 409; 
Lbuxeive. Hasein’ 10M) 604) 40 Psonic 
69 Cal. 255. See Haight v. Costanich, 
194 P. 26, 184 Cal. 426 (recognizing 
rule); McGuire v. Brown, 39 P. 1060, 
106 Cal. 660, 30 L.R.A. 384 (dictum to 
same effect). But see Osgood v. El 
Dorado Water, etc., Min. Co., 56 Cal. 
571 (refusing to carry the doctrine 
of relation further back than the date 
of final proof or payment). 

Or.—Morgan v. Shaw, 83 P. 534, 47 
Or. 333; Faull v. Cooke, 26 P. 662, 19 
Or. 455, 20 Am.S.R. 836. 


8.D.—Lone Tree Ditch Co. v. Cy- 
clone Ditch Co., 91 N.W: 352, 15 S.D- 
519 [mod on other grounds 128 N.W. 
596]. See Stenger v. Tharp, 94 N.W. 
402, 17 S.D. 13 (to same effect). 


Wash.—Mason vy. Yearwood, 108 P. 
608, 58 Wash. 276, 30 L.R.A.N.S. 1158; 
Benton v. Johncox, 49 P. 495, 17 Wash. 
Z2hisnOl AM Sok. OGil2, 39) a ReASwenOle 
See Kendall v. Joyce, 93 P. 1091, 48 
Wash. 489 (recognizing rule, but hold- 


ing that the effect of the patent will © 


be related back only to the time of 
settlement or filing under the home- 
stead or other laws for the acquisition 
of public lands and not to the time 
when some squatter entered upon the 
land). But see Ellis v. Pomeroy Imp. 
Co: 21 P. 27, 1 Wash? 5729" Thorpe 
v. Tenem Ditch Co., 20 P. 588, 1 Wash. 
566 [appeal dism 16 S.Ct. 1207, 163 U. 
S. 708, 41 L.Ed. 305] (both refusing to 
carry the doctrine of relation further 
back than the date of final proof or 
payment). C 

“While the contract of purchase is 
recognized by the state authorities as 
alive, the water of a stream flowing 
through the land cannot be diverted 
by a mere appropriator, because it is 
the intent of the statutes that the wa- 
ter shall not be so appropriated. The 
rights of appropriators are all subject 
and subordinate to those of persons 
with whom the officers of the state 
may have previously dealt as pur- 
chasers of lands, and recognized as 
such by delivery of certificates of 
purchase. All lands thus contracted 
for are reserved from the effect and 
operation of any appropriation of wa- 
ter until failure of the purchaser to 
complete his payments, the comple- 
tion whereof can be proved by pat- 
ent ‘issued, within the time limited 
by law. It remains with the state to 
determine whether the purchaser of 
land has complied with his contract, 
and whatever is recognized as. suffi- 
cient evidence of such compliance by 
the state is sufficient evidence against 
one attempting to appropriate water 
after the purchaser of the land has 
been let into possession, as shown by 
a certificate of purchase.” Lux v. 
Haggin, 10 P. 674, 779, 4 P. 919, 69 
Cal. 255. 


[a] Reservation in patent of 
“vested and accrued water rights” 
does not alter the rule nor impair the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ration is afterward vacated, canceled, or otherwise 
annulled, an appropriation made while the land is 
thus privately held, and continued thereafter, is 
good as against an entryman or patentee of the land 
thus restored to the public holdings,! particularly 
where those previously holding it assented to the ap- 
propriation at the time it was initiated,? since there 
must necessarily be some interval of time, before the 
termination of the former and the commencement of 
the later holding, when the land resumes its status 
as publie land, during which the appropriation al- 
ready made attaches and acquires validity.® 


[§ 420] c. Joint Ownership and Tenancy in Com- 
mon. In the absence of any special agreement 
among them, several persons who jointly use a ditch 
and the water right connected therewith are regarded 
as tenants in common;* the same is true where there 
is an express agreement for division of the waters 
in the same manner as, in the absence of any agree- 
ment, would result by operation of law® or in anv 
other manner consistent with a tenancy in common,® 
and this is so whether the agreement for appropria- 
tion and division is oral or written;* although their 
tttles are distinct, they hold by unity of possession,® 
their rights as between themselves being fixed by law 


rights of the patentee as against ap- 
propriations subsequent to his settle- 4. 
ment or filing. Redwater Land, etc., | 939, 
Co. v. Jones, 130 N.W. 85, 27 S.D. 194; 
Redwater Land, etc., Co. v. Reed, 128 
"N.W. 702, 26 S.D. 466. 

[b] Spring waters appearing on 
land after entry but before patent 
may not be appropriated. Mason v. 
Yearwood, 108 P. 608, 58 Wash. 276, 
30 L.R.A.N.S. 1158. . 

{c] Where settlement prior to 
Opening of land for public settlement 
is continued thereafter, the patent re- 
lates back to, and cuts off, appropria- 


540, 1 Ariz. 161. 


ness, 26 Cal. 69. 


rule). 


Colo. 100 


WATERS 


P. 415, 15 Idaho 405, 21 L.R.A.N.S. 76. 
U.S.—Rodgers v. Pitt, 


Ariz.—Campbell v. Shivers, 25 

Cal.—Griseza v. Terwilliger, 77 P. 
1034, 144 Cal. 456; 
See Parke v. Kilham, 
8 Cal. 77, 68 Am.D. 310 (recognizing 


Colo.—Schilling v. 


Mont.—Meagher v. Hardenbrook, 28 
P4515 '°11 Mont.':385. 
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or by the agreement under which they have made the 
appropriation,® and being entitled, as against out- 
siders, to the priority which the appropriation made 
in common possesses.!° The unity of possession does 
not extend, however, to the right of user which is 
held by each in severalty, so that from the time of the 
user by any of the tenants the water so applied to 
use ceases to be held thus.t+ Where the holdings of 
the parties are inconsistent with any idea of unity 
of possession, they may not be regarded or dealt with 
as tenants in common, although taking their appro- 
priations through a common ditch.!? 


[§ 421] d. Rights after Initiation but before 
Completion of Appropriation.1? Although an ap- 
propriation, properly speaking, does not exist until 
the completion of the last essential step, this does not 
preclude claimants from aequiring valuable rights 
and privileges prior to the time when such claims 
ripen into a full or completed appropriation.!4 Aft- 
er proceedings to appropriate have been initiated but 
before they have been completed the appropriator 
has an inchoate of conditional rightt® which may sub- 
sequently ripen into a legal and complete appropria- 
tion, or may be defeated by a failure to complete the 
appropriation as the law requires,t® but which con- 


dew, 4 P. 426, 2-P. 732, 65 Cal. 447. 

129.3. 11. Telluride vy. Davis, 80 P. 1051, 
83 Colo. 355, 108 Am.S.R. 101; Snow 

p,|v. Abalos, 140 P. 1044, 18 N.M. 681. 


12. Norman vy. Corbley, 79 P. 1059, 
382 Mont. 195. 


13. Transfer of inchoate appro- 
priator’s right see infra § 484. 


14. In re Commonwealth Power 
Co... L430, INGW.= 986.) 94) "Nebs Gls. 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30 Or. 59, 60-Am. SiR. "T707. 

{a] Whus one who is actually 
prosecuting the construction of a 
ditch or flume has a right to the use 


Bradley v. Hark- 


Rominger, 4 


tion rights subsequent to the time 
when the land is so opened to the pub- 
lic. Redwater Land, etc., Co. v. Jones, 
130 N.W. 85, 27 S.D. 194. 


1. Maffet v. Quine, 95 F. 199, 93 F. 
347; San Jose Land, etc., Co. v. San 
Jose Ranch Co., 62 P. 269, 129 Cal. 673 
faff 23 S.Ct. 487, 189 U.S. 177, 47 L.Bad. 
-765]; Le Quime v. Chambers, 98 P. 
415, 15 Idaho 405, 21 L.R.A.N.S. 76. 


[a] Thus, where a person appro- 
priated water rights in certain land 
while the same was withdrawn from 
public entry by reason of a grant 
thereof to a railroad company by act 
of congress, and the land was after- 
ward restored to the public domain by 
another act of congress, by reason of 
the company’s failure to construct its 
road, it was held that the appro- 
priator’s rights attached immediately 
on the forfeiture by the company and 
became ‘valid from their inception. 
San Jose Land, etc., Co. v. San Jose 
Ranch.Co., 62 P. 269, 129 Cal. 673 [aff 
23 S.Ct. 487, 189 U.S. 177, 47 L.Ed. 
765]. 

[b] That subsequent entryman is 
successful contestant of prior entry 
and as such entitled to a preference in 
taking up the lands thus restored to 
the government does not alter the 
rule. Le Quime v. Chambers, 98 P. 
415, 15 Idaho 405, 21 L.R.A.N.S. 76. 


2. Maffet’v. Quine, 95 F. 199. 93 F. 
347; Le Quime v. Chambers, 98 P. 415, 
15 Idaho 405, 21 L.R.A.N.S. 76. 


3. Maffet v. Quine, 95 F. 199, 93 F. 
347; San Jose Land, ete., Co. v. San 


Jose Ranch Co., 62 P. 269, 129 Cal. 673) 


fatiaZs US. Ct. 487 189 US. 177,. 47 Te: 
Ed. 765]; Le Quime v. Chambers, 98 


Or.—Hough v. Porter, 95 P. 732, 98 
P. 1083, 102 P. 728, 51 Or. 318; Beers 
v. Sharp, 75 P. 717, 44 Or. 386. 


Utah.—Crane v. Winsor, 2 Utah 248. 


[a] Facts held not to constitute 
severance.—A tenancy in common in 
a water ditch, arising under a deed, is 
not severed by claiming under a 
promise or parel license from a third 
person, where the deed and promise 
appear to be parts of the same trans- 
action. Campbell v. Shivers, 25 P. 
540, 1 Ariz. 161. 


5.* Biggs v. Utah Irr, Ditch Co., 64 
Pas494. Ariz. Sole. Schillingy wv: 
Rominger, 4 Colo. 100. 


6. Lytle Creek Water Co. v. Per- 
dew, 4 P4262 Pe i32) 65-Calt 447. 


7. Schilling v. Rominger, 4 Colo. 
00. 


[a] Reason for rule.—‘'The agree- 
ment to share equally in the use of 
the water [is] no more in ef- 
fect than an assent by the parties to 
the acquisition of rights which ac- 
crued under the law .. . upon 
such joint construction of the ditch, 
and the cotemporaneous apvropria- 
tion of the water thereby.” Schilling 
v. Rominger, 4 Colo. 100, 104. 


Sa Rodgeersiv.. Pitt.) U2 eb a Ion 
Campbell v. Shivers, 25 P. 540, 1 Ariz. 
161; Lytle Creek Water Co. v. Per- 
dew, 4 P. 426, 2 P. 732, 65 Cal. 447. 


9. Biges /v.. Utah) Irrs, Ditch Co:; 
64 P. 494, 7.Ariz. 331; Lytle Creek 
Water Co. v. Perdew, 4 P. 426, 2 P. 
732, 65 Cal. 447; Pate v. Peterson, 180 
P. 894, 107 Wash. 93. 


10. Lytle Creek Water Co. y. Per- 


of so much water as is necessary to 
preserve the flume from injury dur- 
ing construction. Weaver v. Conger, 
LOPCal e233: 

15. Ariz.—Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., 4 P.(2d) 
369, 39 Ariz. 65 [mod on other grounds 
U PLC2dy 254). 

Cal.—Yuba River Power Co. v. Ne- 
vada irr Dist, 279 7R: 1128, 207 Wal: 
521; Haight v. Costanich, 194 P. 26, 
184 Cal. 426; Merritt v. Los Angeles, 
120 P. 1064, 162 Cal. 147; Inyo Cons. 
Water Co. v. Jess, 119 P. 934, 161 Cal. 
516; Nevada County, ete., Canal Co. 
v. Kidd, 37 Cal 282. 


Colo.—Drach v. Isola, 109 P. 748, 
48 Colo. 134; Conley v. Dyer, 95 P. 
304, 43 Colo. 22. 

Idaho.—Big Wood Canal Co. v. 
Chapman, 263 P. 45, 45 Idaho 380; 
Tobey v. Bridgewood, 127 P. 178, 22 
Idaho 566; Speer v. Stephenson, 102 
P. 365, 16 Idaho 707; Sand Point Wa- 
ter, etc., Co. v. Panhandle Develop- 
ment Co., 83 P. 347, 11 Idaho 405. 


Neb.—In re Commonwealth Power 
Co., 143 N.W. 936, 94 Neb. 613. 


Utah.—Robinson v. Schoenfeld, 218 
Pi 1041, 62) Utah 233° 

16. Sauve v. Abbott, 19 F.(2d) 619; 
Merritt v. Los Angeles, 120 P. 1064, 
162 Cal. 147; Nevada County, etce., 
Canal Co. v. Kidd, 37 Cal. 282; Drach 
v. Isola, 109 P. 748, 48 Colo. 1384; Big 
Wood Canal Co. v. Chapman, 263 P. 
45, 45 Idaho 380; Tobey v. Bridge- 
wood, 127 P. 178, 22 Idaho 566; Speer 
Waser ehLeESOn, 102 P. 365, 16 Idaho 
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tinues to have only a conditional or contingent sta- 
tus until the performance of the very last acts requi- 
site to perfect the appropriation.t7 While the in- 
complete right is not as yet a title,+* it has been held 
to be a property right in the nature of an interest in 
realty,'® although other authorities hold the right 
not to be in the nature of real property.*° A change 
in the point of diversion may be made before a wa- 
terworks system is completed to its full capacity”! as 
well as afterward.?2, An inchoate appropriation of 
a predecessor in title may afford a basis for a per- 
fected right by one succeeding to his rights.?* 


Loss or abandonment of inchoate rights.2* The 
inchoate right obtained by the initiation of an appro- 
priation may be lost by reason of the failure of the 
person having the right to proceed to perfect the 
appropriation ;?° a failure in this regard is destruc- 
tive of its very existence as even an inchoate appro- 
priation,?® so that, when it is once lost, the person 
who once had such rights cannot thereafter proceed 
to act and claim that his conduct is a continuation 
and consummation of the former inchoate appropria- 
tion.?? It has been said that abandonment can apply 
only to completed appropriations, as it presupposes 
a prior possession;?° but the term has been used by 
the courts in situations involving the loss of rights 
under incomplete, as weil as those under completed, 
2ppropriations.*° 1 
question of intent as well as of fact;*° it involves 


Sauve v. Abbott, 19 F.(2d) 619; 
109 P. 748, 48 Colo. 


L7s 
Drach v. Isola, 


WATERS 


Abandonment in such eases is a - 


291 P. 1055, 49 Idaho 766 (where per- 
mits conferring water rights have 


- ee | 


, [$§ 421-429 


an intentional relinquishment of a known right,?! 


the intention being subject to be ascertained from — 


both the conduct and the declarations of the appro- 
priator.*? To constitute an abandonment there must 
be a concurrence of the intention and the act,** and 
there can be no abandonment without some action of 
the will.24 Thus, where the failure to proceed is not 
voluntary but is caused by litigation,*® or by efforts 
to obtain necessary rights of way,?° a lapse of time 
under such circumstances cannot be regarded as an 
abandonment, the circumstances disclosing rather 
that the appropriator is striving to complete the ap- 
propriation than that he intends to relinquish it.** 
By acquiring the rights under two independent per- 
mits identical in substance and electing to proceed 
under one of them, the other permit is abandoned.*® 
The filing of a new application containing request- 
ed information, when timely made, is not an aban- 
donment of a prior application returned by officials 


for further information, at least where, as originally | 


made, the application met fully the statutory re- 
quirements.?® There cannot be a forfeiture of an 
inchoate appropriation by nonuser short of the peri- 
od prescribed by statute.*° 


[§ 422] 3. Elements and Procedure Requisite for 
Appropriation—a. In General. Unlike riparian 
rights which arise immediately from the location of 
the land next the stream, certain proceedings are 
necessary to acquire rights by appropriation.4! The 


33. Syster v. Hazzard, 229 P. 1110, 
39 Idaho 580; In re Willow Creek, 


134; Conley v. Dyer, 95 P. 3804, 43] been transferred, each successive| 144 P. 505, 146 P. 475, 74 Or. 592. 
Colo. 22; Basinger v. Taylor, 164 P. peides pee original time within which 64. Tn! re \Willow @Creekorsapre 
522, 30 Idaho 289. CeO D ES ee Te See Pleasant Valley Irrigation & 


18. Inyo Consol. Water Co. v. Jess, 


24. Requirement of diligent pros- 


Power Co. v. Okanogan Power & Irri- 


119 P. 934, 161 Cal. 516. 


19. Yuba River Power Co. v. Ne- 
vada Irr. Dist., 279 P. 128, 207 Cal. 
521; Merritt v. Los Angeles, 120 P. 
1064, 162 Cal. 47; Inyo Consol. Wa- 


ter Co. ve Jessi 119,,P. -934;- 161. Gal, 
516. 
20. Biz Wood Canal Co. v. Chap- 


man, 263 P. 45, 45 Idaho 380; Basinger 
v. Taylor, 164 P. 522, 30 Idaho 289; 
Tobey v. Bridgewood, 127 P. 178, 22 
Idaho 566; Speer v. Stephenson, 102 
P. 365, 16 Idaho 707. 

21. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 1384 Or. 623; In re 
Hood River, 227 P. 1065, 114 Or. 112 
[error disn? sub nom. Pacific Power, 
ete., Co. v. Bayer, 47 S.Ct. 245, 273 
U.S; 647,- 71, L.Ed. 821). 


[a] First use at temporary plant. 
—Where water is sought to be appro- 
priated to be used in a particular 
place, and, because of physical diffi- 
culties in the construction of works 
between the point of diversion and 
the place of ultimate intended use, 
the appropriator may, if he chooses, 
use the water to operate another 
plant temporarily erected for utiliza- 
tion of the appropriated water, and if 
reasonable diligence is exercised in 
carrying out the utlimate intention, 
there is no abandonment of the appro- 
priation by reason of its use at the 
temporary plant. State v. People’s 
West Coast Hydro-Electric Corpora- 
tion, 278 P. 583, 129 Or. 475. 


22. Right to change point of diver- 
sion after completion of appropria- 
tion see infra § 462. 

23. Nevada Ditch Co. v. Bennett, 
45 P. 472, 30 Or. 59, 60 Am.S.R. 777. 
See Blaine County Inv. Co. v. Mays, 


€cution see infra § 427. 


25. Nevada County, etc., Canal Co. 
v. Kidd, 37 Cal. 282, 316; Drach v. 
Isola, 109 P. 748, 48 Colo. 134; Conley 
v. Dyer, 95 P. 304, 43 Colo. 22; In 
re Willow Creek, 144 P. 505, 146 P. 
475, 74 Or. 592. See Rincon Water, 
etc., Co. v. Anaheim Union Water Co., 
115 F. 543 (to same effect). 


“The right to the water does not 
yet exist, and it may never vest. The 
most that is in esse, is, a right to ac- 
quire, by reasonable diligence, a fu- 
ture right to the water.” Nevada 
County, ete., Canal Co. v. Kidd, su- 
pra. 


26. Drach v. Isola, 109 P. 748, 48 
Colo. 134; Anaconda Nat. Bank vy. 
Johnson, 244 P. 141, 75 Mont. 401. 


[a] Abandonment of intent to ap- 
propriate after initiation but before 
completion is not so much matter in 
avoidance of the right by appropria- 
tion, as it is matter showing that no 
right was ever obtained. Kimball vy. 
Gearhart, 12 Cal. 27. 


27. Drach v. Isola, 109 P. 748, 48 
Colo. 134. 


28. See infra § 500. 
é 29. See infra text and notes 30— 
t¢ 

30. McFarland v. Alaska Persever- 


ance Min. Co., 3 Alaska 808; In re 
Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592. 

31. In re Rights to Use of Water 
of White River and its Tributaries, 
(Or.) 16 P.(2d) 1109; Pringle Falls 
Hlec. Power, etc. Co. v. Patterson, 
L321 PAS 27. CbLIOria 474. 


32. Pringle Falls Blec. Power, etc., 
Co. v. Patterson, supra. 


gation Co., 167 P. 1122, 98 Wash. 401 
(facts held insufficient to constitute 
abandonment of inchoate appropria- 
tion). 

35. In re Willow Creek, 144 P. 505, 
146 4P. 7475, T4-Ore 592. 

36. In re Willow Creek, supa. 

37. In re Willow Creek, supra. 


38. Syster v. Hazzard, 229 P. 1110, 
39 Idaho 580. 


39. Laughlin v. State Board of 
eae £28 PP. oi 131 P62, 22 Woe 


40. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592. 
41. Mettler v. Ames Realty Co., 


201 P. 702, 61 Mont. 152. See Hutch- 
inson v. Watson Slough Ditch Co., 
101 P. 1059, 16 Idaho 484, 133 Am.. 
S.R. 125 (holding that the fact that 
a riparian owner has been using the 
water of a stream for more than 
seventeen years for “domestic, culi- 
nary and household purposes, and 
for the use of his live stock,’ and 
that the water of the stream has con- 
tinuously flowed through his land, 
“moistening the same,’ does not 
amount to an appropriation within 
the constitution and statutes of the 


state). And see cases passim infra 
§§ 423-432. 
[a] Mere discovery of spring 


gives no right to the waters thereof. 
Simons v. Inyo Cerro Gordo Min., etc.,. 
Co., 192 P. 144, 48 Cal.App. 524. 


[b] Passive acceptance of waters 
flowing down from lands of another 
does not make the person to whose 
lands they flow an appropriator there- 
of. Smith Canal, ete, Co. v. Colo- 
rado Ice, etc., Co., 82 P. 940, 34. Colo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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right of an appropriator to use water implies a com- 
pleted appropriation‘? and depends on his appropria- 
The appropriation must be ae- 
tual and cannot be merely constructive. What con- 
stitutes an appropriation is largely a question of 
When statutes comprehensively declare the 
law of appropriation, ineluding the requisites there- 
of, their terms, of course, control.*® 
far as statutes do provide some substitute or alterna- 
tive method of appropriation,*? the elements essen- 
tially requisite which must concur in order that there 
may be a valid appropriation, and which are com- 
monly specified in defining or characterizing an ap- 


tion of the water.*? 


fact.4® 


485, 3 L.R.A.N.S. 1148. 


[ec] Taking up public lands (1) 
does not constitute an appropriation 
of waters adjacent thereto (Walsh v. 
Wallace, 67 P. 914, 26 Nev. 299; Hillis 
Ve OIMeLGY SI MDis CO. al. Pol ate 
Wash. 572), (2) nor does the survey- 
ing and marking of the boundaries of 
the land (Walsh v. Wallace, supra). 


42. Bailey v. Tintinger, 122 P. 475, 
Mont. 154. 


43. Simons v. Inyo Cerro Gordo 
Min., etc., Cos, 192 P. 144, 48 Cal.App. 
524; Bailey v. Tintinger, 122 P. 475, 
45 Mont. 154. 


44. Snyder v. Colorado Gold Dredg- 
aie OO. 1 St. 625. LOLEC CAA. 136; 
Cruse v. McCauley, 96 F. 369; Hoo- 
gendorn v. Nelson Gulch Min. Co., 4 
Alaska 216; Nevada County, etc., Ca- 
nal Co. v. Kidd, 37 Cal. 282; Maeris 
v. Bicknell, 7 Cal. 261, 68 Am.D. 257; 
Kelly v. Natoma Water Co., 6 Cal. 
105; Nevada Ditch Co. v. Bennett, 45 
P. 472, 480, 30 Or. 59, 60 Am.S.R. 777. 
See Brown v. Newell, 85 P. 385, 12 
Idaho 166 (appropriation held actu- 
al). 

“There can be no constructive ap- 
propriation, nor can any step required 
to be taken throughout the whole 
project and course of water appro- 
priations be constructively accom- 
plished. It is the actual physical 
performance of every essential req- 
uisite, from the time the purpose is 
definitely conceived, down to the ul- 
timate user of the water in connec- 
tion with the advancement of some 
useful and beneficial industry, that 
matures and finally accomplishes the 
appropriation.” Nevada Ditch Co. v. 
Bennett, supra. 

{a] No distinction exists in this 
respect “between public lands and 
private lands, between owners of ri- 
parian lands and owners of other 
jlands, between places of use which 


45 


‘are adjacent to a stream and those 


which are remote therefrom, or be- 
tween individuals who desire to ap- 
ply the land to placer mining and 
those who desire to apply them to 
other beneficial uses.” Snyder v. 
Colorado Gold Dredging Co., 181 F. 
62, 67, 104 C.C.A. 136. 


45. Clough v. Wing, 
ATiZ Vel. 

[a] Appropriation contemplated 
under Desert Land Act was an appro- 
priation in the manner usual, custom- 
ary, and well understood at the time 
of its purpose for appropriations for 
the purposes specified in the act. 
Hough v. Porter, 95 P. 732, 98 P. 10838, 
TO 2EP sis OleOle ol. 


[b] Filing application with offi- 
cial designated by statute to receive 
it does not of itself constitute an ap- 
propriation. Sowards v. Meagher, 108 
P. 1112, 37 Utah 212. 


[ec] Intermittently driving stock 
to spring and there watering it has 
been held not of itself to be an ap- 
propriation of the waters or of any 


Le Dat SDs 
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use. 
intent. 


Except in so 
and (4) 


tion.*? 


part thereof. Patterson v. Ryan, 108 
Peis owe Ou. 410% 


46. See cases infra this note; and 
note 57. 
[a] In New Mexico, where a com- 


plete statutory regulation of the ac- 
quisition, means, and manner of en- 
joyment of water rights (L. [1907] ¢ 
49; Code [1915] §§ 5654-5729) con- 
trols the whole matter, modifying the 
customary arid region doctrine by 
making appropriation hinge upon a 
decree or permit, such decree or per- 
mit is in the nature of a grant of the 
waters affected, being the sole req- 
uisite for the right and preventing 
ail future controversy as to its extent 
vr character. Harkey v. Smith, 247 
Piyo50, 30.N.Mis 520: 


47. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154. 


[a]: Statute held to provide alter- 
native method of appropriation while 
recognizing and preserving the right 
to appropriate by a preéxisting cus- 
tomary method. Bailey v. Tintinger, 
122 P. 575, 45 Mont. 154. 


48. U.S.—Murphy v. Kerr, 296 F. 
536 [aff 5 F.(2d) 908, 41 A.L.R. 1359]; 
Cascade Town Co. v. Empire Water, 
etc., Co., 181 F. 1011 [rev in part and 
mod in part on other grounds 205 F. 
ISO) des. Coke SGA pin) dizia, multe 
C.C.A. 355]; Morris v. Bean, 146 F. 
423 att 159 E.G biL,086) Clic AG 519, vate 
Siligg SC tr 708, (220 Use st 8555. Lied, 
824 ]5 Pitt. v. .Rodgers,.129 Fy 982. 
See Arizona v. California, 51 S.Ct. 
522, 527, 283 U.S.. 423, 459, 75 L.Ed. 
1154 (‘‘to appropriate water means to 
take and divert a specified quantity 
thereof and put it to a beneficial uss 
in accordance with the laws of the 
state where such water is found, and, 
by so doing, to acquire under such 
laws, a vested right to take and di- 
vert from the same source, and to use 
and consume the same quantity of 
water annually forever, subject only 
to the right of prior appropriations’). 


Alaska.—Kernan y. Andrus, 6 Alas- 
ka 54; Hoogendorn v. Nelson Gulch 
Mining Co., 4 Alaska 216; McFarland 
v. Alaska Perseverance Mining Co., 3 
Alaska 308; Miocene Ditch Co. v. Cam- 
oe Mining & Trading Co., 3 Alaska 
572. 

Ariz.—Clough v. Wing, 
2 Ariz 33 7k, 

Cal.—Maeris v. Bicknell, 7 Cal. 261, 
68 Am.D. 257; Simons vy. Inyo Cerro 
Gordo Mining & Power Co., 192 P. 144, 
48 Cal.App. 524. 


Colo.—Baeca Irr. Ditch Co. v. Model 
hand; etc., Co. 0252 RP. 358; 80 Colo. 
398; Windsor Reservoir, etce., Co. v. 
Lake Supply Ditch Co., 98 P. 729, 44 
Colo. 214; Combs v. Farmers’ High 
Line Canal, etc., Co., 88 P. 396, 38 
Colo. 420; Farmers’ High Line Canal, 
etc., Co. v. Southworth, 21 P. 1028, 13 
Colo: 111, 4 L.R.A. 767; Larimer Coun- 
ty Reservoir Co. v. People, 9 P. 794, 
8 Colo. 614; Colorado Land, etc., Co. 
v. Rocky Ford Canal, etc., Co., 34 P. 


17 P. 453, 
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proriation, within the prior appropriator doctrine, 
have been commonly stated and held to be: 
intent to take the water and apply it to a beneficial 
(2) A sufficient notice or publication of this 

(3) An actual capture or diversion of the 
water by such physical acts as, under the circum- 
stances, will satisfy the requirements for an, appro- 
priation and accomplish the appropriator’s purpose; 
a beneficial application within a reason- 
able time;** although not all of the authorities men- 
tion all of these elements nor in the same combina- 
No one or more of the elements is sufficient 
in the absence of another or others,®® unless some 


(1) An 


580, 3 Colo.App. 545. 


Mont.—Wheat v. Cameron, 210 P. 
761, 64 Mont. 494; Maynard v. Wat- 
kins, 173 P. 551, 55 Mont. 54. 


Ney.—Walsh vy. Wallace, 67 P. 914, 
26 Nev. 299, 99 Am.S.R. 692. 


N.M.—Snow v. Abalos, 140 P. 1044, 
18 N.M. 681; Milheiser v. Long, 
P. 111, 10 N.M. 99. See Harkey v. 
Smith, 247 P. 550, 81 N.M. 521 (recog- 
nizing rule). 

Okl.—Gates v. Settlers’ Milling, 
ete. .Co., Ol Ps 656,019 Okie sos 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 22; In re Willow Creek, 
144 P. 505, 146 P. 475, 74 Or. 5925 
Ton vo targill, 2109 Ps Sb 79y" Los 
535, 57 Or. 109; Beers v. Sharpe, 75 
P. 717, 44 Or. 386; McCall v. Porter, 
TASP. 916; 1.0. Pro20, 42° Orn 4on5 Cancer 
v. Wakeman, 70 P. 393, 42 Or. 147; 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30 Or. 59, 60 Am.S.R. 777; Low 
Vi RIZOe Si Abs 182, .2>..OLeDb Ls 
. Utah.—Coray v. Holbrook, 121 P. 
572, 40 Utah 325; Sowards v. Meagher, 
108) P.. D112; 37 - Utah, 212s Hague. ve 
Nephi Irr. Co., 52 P. 765, 16 Utah 421. 

Wash.—In re Water Rights in Al- 
powa Creek in Garfield and Asotin 
Counties, 224 P. 29. 129 Wash. 9: Coi- 
burn v. Winchell, 160 P. 1052, 93 Wash. 
388 [rev on other grounds 165 P. 1078, 
97 Wash. 27]; Sander v. Bull, 135 P. 
489, 76 Wash. 1; Offield v. Ish, 57 P. 
809, 21 Wash. 227; Ellis v. Pomeroy 
Imp. €Co:,.21-P..27, 1 Wash, 572. 


Wyo.—Moyer v. Preston, 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 914. 


partie see cases passim infra §§ 423- 


[a] The term is often used loose- 
ly in statutes to designate not only 
a completed appropriation, as to 
which all of the requisite elements 
have been performed, but also an in- 
choate or contingent appropriation, 
initiated and to some extent carried 
out, but not yet completed, the term 
being sometimes used in both senses 
in the same legislation. In re Com- 
monwealth Power Co., 143 N.W. 936, 
94 Neb. 613. 


49. See cases supra note 48. 

50. Alaska.—Ketchikan Co. v. Citi- 
zens’ Co., 2 Alaska 120. 

Cal. Cardoza v. Calkins, 48 P. 1010, 
abe Cal. 106; Thompson vy. Lee, 8 Cal. 


Colo.—Conley v. Dyer, 
43 Colo. 22. 


Mont.—Columbia Min. Co. v. Hol- 
ter, 1 Mont. 296. 

N.M.—Milheiser v. Long, 61 P. 111, 
10 N.M. 99. See Harkey v. Smith, 
ned r 550, 31 N.M. 521 (recognizing 
rule). 


Sep Vv. Rizor, 37) PR. 82; -25 Or: 


Utah.—Sowards v. Meagher, 108 P. 


95 P. 304, 
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special statutory method is prescribed omitting one 
or some of them, in which case such element or ele- 
ments need not be present.°' Development of wa- 
ter, with no diversion or application, does not give a 
right thereto.°? Although an administrative board 
is provided to pass on and determine relative water 
rights, a proceeding before, and determination by, 
the board is no part of the precedent conditions 
which must be fulfilled before completion of the ap- 
propriation.®? 

[§ 423] b. Intent as to Use of Water. The inten- 
tion of the appropriator is an important factor in 
determining the validity of an appropriation;°* the 
appropriation, to be effective, must be made with a 
genuine present design or intention to apply the wa- 
ter to some immediate beneficial use, or in the pres- 
ent bona fide contemplation of a future application 
of it to such a use,°® which intention must exist at 
the time the initial steps are taken and not be a mere 
afterthought,°® or, at any rate, must be an intention 
substituted for one of like character which did exist 
at that time and which continued to exist until the 
inception of the new intention with no intervening 
lapse of time when no intended beneficial use was 
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[$§ 422-493 


present in the mind of the appropriator.** More- 
over, the intention must be one which is definitely 
formulated and not a merely contingent intention de- 
pendent on the feasibility and practicability of the 
appropriation to be revealed by subsequent investi- 
gation.°8’ A mere intention to appropriate water of 
itself gives no right by appropriation, however,*® 
even though manifested or communicated;®° there 
must be an act, which has been ealled the “first 
step,’’®! followed by the exercise of diligence in per- 
fecting the appropriation.®°? The beneficial use to 
which it is proposed to devote the water need not be 
one that is presently existing at the time the notice 
or application for appropriation is first given,®* but, 
when not made for purposes of mere speculation or 
monopoly,** the intention is sufficient when there is 
an actual bona fide intention and present design to 
appropriate the water for-a beneficial use although 
contemplated in the future,®® and although the per- 
son proposing to appropriate has not in fact the right 
or power to make the contemplated use at the time.*® 
While the intention must be one personal to the ap- 
propriator in the sense that it must be one which is 
present in his own mind,®* it may properly compre- 


1112, 87 Utah 212. : 

fa] Diversion without application 
held insufficient.—In re Priorities of 
Right to Water in Water Dist. No. 5, 
127 P. 1025, 53 Colo. 483; Farmers’ 
Independent Ditch Co. v. Agricultural 
Ditch Co., 45 P. 444, 22 Colo. 513, 55 
AmiSans 149. rev 32. -P. 722, i385 Colo; 
App. 255]; Ft. Morgan Land, etc., Co. 
v. South Platte Ditch Co., 30 P. 1032, 
18 Colo. 1; Combs v. Agricultural 
Ditch Co., 28 P. 966, 17 Colo. 146, 31 
Am.S.R. 275; Power v. Switzer, 55 P. 
32, 21 Mont. 523;  Kersenbrock v. 
Boyes, 145 N.W. 837, 95 Neb. 407; 
Dick v. Caldwell, 14 Nev. 167; Mil- 
heiser v. Long, 61 P. 111, 10 N.M. 99; 
TUOWAIV. ERIZOLN ol ae 162, HZ OTe oils 
See Rabido v. Furey, 190 P. 78, 33 Ida- 
ho 56 (recognizing rule). 

51. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154; Enterprise Irr. Dist. v. 
Tri-State Land Co., 138 N.W. 171, 92 
Neb. 121 [error dism 37 S.Ct. 318, 243 
U.S. 157, 61 L.Ed. 644]; Harkey ‘v. 
Smith, 247 P. 550, 31 N.M. 521. 


52. Simons v. Inyo Cerro Gordo 
rite etc., Co., 192 P. 144, 48 Cal.App. 
524. 


53. Farm Inv. Co. v. Carpenter, 61 
P. 258, 9 Wyo. 110, 87 Am.S.R. 918, 50 
L.R.A. 747. And see infra § 439. 


54. Smith v. Duff, 102 P. 984, 39 
Mont. 382, 133 Am.S.R. 587; Miles v. 
Butte, Hlec., ete., Co.,,, 79 P.~549,-°32 
Mont. 56; Toohey v. Campbell, 60 P. 
396, 24 Mont. 13; Power vy. Switzer, 
55 P. 32, 21 Mont. 523; In re Water 
Rights’ in Silvies River, 237 P. 322, 
115 Or. 27; In re Waters of Umatilla 
TRIM OT AiG Saunt Ve tate) Es Ogio aa Olen 
376; Mt. Olivet Cemetery Assoc. v. 
Salt Lake City, 235 P. 876, 65 Utah 
193; In re Water Rights in Alpowa 
Creek in Garfield and Asotin Coun- 
ties, 224 P.. 29, 129 Wash. 9. 


55. Alaska.—Miocene Ditch Co. v. 
Campion Min., etc., Co., 3 Alaska 572. 


Cal.—Maeris vy. Bicknell, 7 Cal. 261, 
68 Am.D. 257. 


Colo.—Baca irrigating Ditch Co. v. 
Model Land & Irrigation Co., 252 P. 
358, 80 Colo. 398. 

Mont.—Bailey v. Tintinger, 122 P. 
575, 45 Mont. 154; Toohey v. Camp- 
bell, 60 P. 396, 24 Mont. 13; Power v. 


Switzer, 55 P. 32, 21 Mont. 523. 

Or.—In re Water Rights in Silvies 
River 2suieP. qoacy Ll > Ora ate «Canter 
v. Wakeman, 70 P. 393, 42 Or. 147. 

Utah.—Hague v. Nephi Irr. Co., 52 
P. 765, 16 Utah 421. 

“There must be an intent to appro- 
priate a definite amount of unappro- 
priated water to a definite and bene- 
ficial purpose.” Baca Irr. Ditch Co. v. 
Model Land, etc., Co., 252 P. 358, 361, 
80 Colo. 398. 

56. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154. 

57. In re Waters of Umatilla Riv- 
en) 168) Pe. 922, 1i20P. 98 8 Oris Vos 

58. Fruitland Irr. Co. v. Kruemling, 
162 P. 161, 62 Colo. 160. 


[a] Statutes providing for “pres- 
entation,” when substantially com- 
plied with, in effect make such ‘“pres- 
entation’ serve as the basis on which 
water rights may be rested, however, 
the effect of the “presentation” being 
to claim tentatively an option as to 
water so that those seeking it may 
investigate and determine whether 
they wish to make formal application 
for appropriation. Board of Water 
Engineers v. Briscoe, (Tex.Civ.App.) 
35 S.W.(2d) 804. 


59. U.S.—Snyder v. Colorado Gold 
Dredging Co., 181 BF. 62, 104 C.C.A. 
136; Cruse v. McCauley, 96 F. 369. 

Alaska.—Miocene Ditch Co. v. Cam- 
pion, Min., éte., Co., 3 Alaska 572. 

Cal.—Kimball v. Gearhart, 12 Cal. 
27; Kelly v. Natoma Water Co., 6 
Cal. 105. 

Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 

N.M.—Farmers’ Development Co. v. 
Rayado Land, etc., Co., 213 P. 202, 28 
INV Sibi: 

[a] Intention to build reservoir, 


‘accompanied by construction of diteh- 


es, but by no acts toward the reser- 
voir appropriation, has been held not 
to give a right to such appropriation. 
Holbrook Irr. Dist. v. Ft. Lyon Canal 
Co., 269 P. 574, 84 Colo. 174; New 
Loveland, ete:, Irr., etc.; Co. v. Con- 
solidated Home Supply Ditch, etce., Co., 
62. P. 386; 27 Colo. 525, 52 LRA. 266. 


60. Cruse v. McCauley, 96 F. 369; 


/templated use. 


Taylor v. Abbott, 37 P. 408, 103 Cal. 
421; Kimball v. Gearhart, 12 Cal. 27; 
Kelly v. Natoma Water Co., 6 Cal. 
105; Miles v. Butte Elec., etce., €o., 
79 P. 549, 32 Mont. 56; Columbia Min. 
Co. v. Holter, 1 Mont. 296. And see 
infra § 424 text and note 69. 


61. Farmers’ Development Co. v: 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


[a] Characteristic acts constitut- 
ing “first step.’’-—‘‘The ‘first step’ may 
be work in excavating ditches, neces- 
sary Surveying, or any substantial 
act necessary to, and giving notice of, 
the building of the contemplated sys- 
tem.” #armers’ Development Co. v. 
Rayado Land, etc., Co., 213 P. 202, 207, 
28 N.M. 357. 


62. See infra § 427. 


63. Wheat v. Cameron, 210 P. 761, 
64 Mont. 494; Bailey v. Tintinger, 122 
P. 575, 45 Mont. 154; Sowards v. 
Meagher, 108 P. 1112, 37 Utah 212. 


64. Invalidity of speculative ap- 
propriation see supra § 416. 


65. Conont y. Jones, 32 P. 250, 3 
Idaho 606; St. Onge v. Blakely, 245 
P. 532, 76 Mont. 1; Wheat v. Cameron, 
210 P. 761, 64 Mont. 494; Bailey v. 
Tintinger, 122 P. 575, 45 Mont. 154: 
Simmons v. Winters, 27 P. 7, 21 Or. 
42; Sowards vy. Meagher, 108 P. 1112, 
37 Utah 212. 


66. Bailey v. Tintinger, 122 P. 575, 


45 Mont. 154; Sowards v. Meagher, 
LOS, Re a2 Sabah edo 
67. Nevada Ditch Co. v. Bennett, 


apaek 472, 479, 30 Or. 59, 60 Am.S.R. 


“From the nature of things, the in- 
tent to apply to Some present or fu- 
ture contemplated use must rest with 
the appropriator. It is a mental 
status which may manifest itself by 
subsequent declarations and _ acts. 
such as posting notices, diverting the 
water by the building of a dam, the 
construction of a ditch or other 
means, or by applying it to the con- 
Ordinarily a person 
may declare his intentions through 
another, and may act through an 
agent, and yet the declarations and 


‘acts are as much his as if they were 


the result of his personal and_physi- 
cal application; and unless there is 


For later cases, developments and changes in the law see Annctations, same title and section number. 


§§ 423-424] 


hend a use of the water to be made by or through 
another person or on lands and possessions other 


than those of the appropriator.*®® 


[§ 424] c. Notice of Appropriation. 
ly posting or filing a notice or statement of claim 
does not constitute an appropriation,®® but is only 
one of the steps, usually the initial step, to that 
end,‘® nevertheless, even independently of any stat- 
utory requirement of any, or a particular kind of no- 
tice, which must be complied with,’! notice of an in- 
tention to appropriate is necessary.’? In the absence 
of any mandatory statute, however, the notice, to be 
effective, need not be a written notice“? nor need 
there be-any formal notice or statement of claim 


some reason why an appropriation 
may not invoke the ordinary agencies 
for the purposes of perfecting his ap- 
propriation, he ought not to be de- 
nied the right of their employment 
for such purposes. But the pur- 
poses of the appropriation must abide 
with the appropriator. It must be a 
design of his concoction or adoption. 
Keaea’ Thus far it is perfectly mani- 
fest that the act is personal to him- 
self.” Nevada Ditch Co. v. Bennett, 
supra. 


68. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154; In re Water Rights of 
Deschutes River and Tributaries, 286 
P. 563, 294 P. 1049, 134 Or. 623; In re 
Hood River, 227 P. 1065, 114 Or. 112 
{error dism sub nom. Pacific Power. 
etc., Co. v. Bayer, 47-S.Ct. 245,) 273 
U.S. 647, 71 L.Ed. 821]; Nevada Ditch 
Co. v. Canyon & Sand Hollow Ditch 
Cor U4 SP NGF os Oro ELOur hit. 
Porter, 95 P. 732, 98 P. 1083, 102 P. 728, 
51 Or. 318; Nevada Ditch Co. v. Ben- 
nett, 45 P.472,' 482, 30. Ors 59; 60 Am. 
S.R. 777; Sowards v. Meagher, 108 P. 
1112, 37 Utah 212. See Smith v. Den- 
niff, 60 P. 398, 24 Mont. 20, 81 Am.S.R. 
408 [rev on other grounds 57 P. 557] 
(recognizing rule). And see supra § 
415 text and notes 90-97. 


“The general purpose of an appro- 
priation is to utilize the water in the 
arid regions, where the supply is lim- 
ited, for the development and ad- 
vaneement of beneficial industries. 
In many localities where the water is 
difficult of diversion, and the expense 
considerable in conducting it to the 
place of use, if individual landholders, 
or even an aggregation of them, were 
required to make the appropriation for 
use upon their own possession, these 
general purposes would be entirely 
defeated, simply for the reason that 
such holders could not bear the bur- 
den of making the appropriation. In 
such cases other persons possessing 
capital are often willing to make 
the diversion for’ the benefit of 
those who have use for the water, 
but, unless they may contemplate a 
use which may be applied by the land- 
owner to his possessions, they could 
not even initiate the appropriation un- 
til they had possessed themselves of 
lands in proportion to the amount of 
water it is desired to apporpriate; so 
that if the user must be the appro- 
priator, and the appropriator the land- 
holder, the arid regions in many 
places would remain arid, whereas 
otherwise they could be made to teem 
with fertility. No sufficient reason 
has been suggested why the contem- 
plated use may not be for, and upon 
the possession of, a person other than 
the appropriator. The authorities we 
have seen support the rule that it can 
be, and we believe it is correct upon 
principle.” Nevada Ditch Co. v. Ben- 
nett, supra. 


[a] Circumstances under which in- 
tent to appropriate for lands of others 


‘ 
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propriation. ‘4 
While mere- 


is sufficient.—‘“It is sufficient to make 
the appropriation valid, if the orig- 
inal intention contemplate that the 
water filed upon is for use upon cer- 
tain lands then definitely had in mind, 
and if it be reasonably anticipated 
that, when the diversion is ultimate- 
ly completed and the water ready for 
application to that land, or other land 
or uses which have been substituted 
for the originally-considered and in- 
tended land, such land will be then, 
or with reasonable diligence there- 
after ready to receive it.” In re Hood 
River, 227 P. 1065, 1073, 114 Or. 112 
{error dism sub nom. Pacific Power, 
etc., Co. v. Bayer, 47 S.Ct. 245, 273 U. 
S. 647, 71 L.Ed. 821]. See In re Wa- 
ter Rights of Deschutes River and 
Tributaries, 286 P. 563, 574, 294 P. 
1049, 134 Or. 623 (similar statement). 

Right of person taking to supply 
others to be appropriator see supra 
§ 415, 


69. U.S.—Rincon Water, etc., Co. 
v. Anaheim Union Water Co., 115 F. 
543. ; 

Alaska.—Hoogendorn Vv. Nelson 


Gulch Mining Co., 4 Alaska 216. 


Ariz.—Dyke v. Caldwell, 18 P. 276, 
2 Ariz. 394. 

Cal.—Merritt v. City of Los An- 
geles, 120 P. 1064, 162 Cal. 47; Kim- 
ball vy. Gearhart, 12 Cal. 27. See Bath- 
gate v. Irvine, 58 P. 442, 126 Cal. 135, 
77 Am.S.R. 158; Thompson v. Lee, 8 
Cal. 275 (both to same effect). 

Mont.—Miles vy. Butte Elec., etc., 
Co., 79 P. 549, 32 Mont. 56; Columbia 
Min. Co. v. Holter, 1 Mont. 296. 


Or.—Ison v. Sturgill, 109 P. 579, 110 
Peo pO Or, .LO9s 


Utah.—Robinson y. Schoenfeld, 218 
P. 1041, 62 Utah 233; Coray v. Hol- 
brook, 121 P. 572, 40 Utah 326. 


70. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & 
Water Co:, 245 EF. 9, 157 C.C.AL 305; 
Hoogendorn v. Nelson Gulch Min. Co., 
4 Alaska 216. 


71. Baca Irr. Ditch Co. v. Model 
Band; (ete. ios 252i) 358980) (Colo. 
398; In re Water Rights in Silvies 


River, 237 P. 322, 115 Or. 27. 


72. Baca. Irrigating Ditch Co. v. 
Model Land & Irrigation Co., 252 P. 
358, 80 Colo. 398; In re Water Rights 
in Silvies River, 237 P. 322, 115 Or. 
27 


[a] Additional appropriation neces- 
sitates a new notice, the one orig- 
inally given being insufficient for that 
purpose. Baca Irr. Ditch Co. v. Model 
Land, etc., Co., 252 P. 358, 80 Colo. 398: 
In re Waters of Umatilla River, 168 
PP ok. Li Zoe 9% SsrOr.. 3iC6% 


73. Milheiser v. Long, 61 P. 111, 
10 N.M. 99; In re Water Rights in 
Silvies River, 237 P. 322, 115 Or. 27. 


74 U.S.—Vineyard Land, etc., Co. 
vy. Twin Falls Salmon River Land, etce., 
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posted or recorded giving information as to the na- 
ture or extent of the contemplated diversion and ap- 
Any unequivocal outward act of such 
a nature as to put others on notice suffices,’® at least 
where the acts are such as to disclose to a reason- 
able man an intention to make an appropriation of 
the magnitude claimed.‘ 
water, by diverting it and applying it to use, by his 
possession gives actual notice of his claim, analo- 
gous to the notice given by actual possession of re- 
alty, sufficient to satisfy the requirement.*7 
tiori, where a written notice is given, it is sufficient 
that it give information of the substance of the 
claim’$ sufficient to put interested parties on inquiry 


One taking possession of 


Ay Lor= 


Co., 245 F. 9, 157 C.C.A. 805; Van Dyke 
v. Midnight Sun Mining & Ditch Co., 
177 F. 85, 100 C.C.A. 503 [foll Ker- 
nan v. Andrus, 6 Alaska 54]. 


Alaska.—Miocene Ditch Co. v. Cam- 
pion Min., etce., Co., 3 Alaska 572. 


-Cal.—De Necochea v. Curtis, 20 P. 
568,. 22,23) 198) SOuCalia ons 


Colo.—Fruitland Irr. Co. v. Kruem- 
ling, 162 P. 161, 62 Colo. 160. 


~Neb.—In re Kearney Water & Elec- 

tric Powers Co., 149 N.W. 363, 97 Neb. 
139 [mod on other grounds 151 N.W. 
319, 97 Neb. 779]. 


N.M.—Milheiser v. Long, 61 P. 111, 
10 N.M. 99. 


S.D.—Cook v. Evans, 186 N.W. 571. 
pe 43 [mod 185 N.W. 262, 45 S.D. 
Site 


75. Farmers’ Development Co. vy. 
Rayado Land, ete., Co., 213 P. 202, 28 
N.M. 357; In re Water Rights in Sil- 
vies River, 237 Pi322, 115 Or, 27. See 
Fruitland Irr. Co. vy. Kruemling, 162 
P. 161, 62 Colo. 160 (recognizing rule). 


76. Farmers’ Development Co. v. 
Rayado Land, etc., Co., 213 P. 202, 28 
INS Sibi. 


77. U.S.—Morris v. Bean, 146 F. 
423 [aff 159 F. 651, 86 C.C.A. 519 (aff 
Sogn 708, 221 U.S. 485, 55 L.Ed. 


Colo.—Beaver Brook Reservoir, etc., 
Co. v. St. Vrain Reservoir Co., 40 P. 
1066, 6 Colo.App. 130. 


Idaho.—Neilson vy. Parker, 11 is 
488, 19 Idaho 727. ae 


Neb.—In re Kearney Water, ete., 
Co., 149 N.W. 368, 97 Neb. 139 [mod 
on other grounds 151 N.W. 319, 97 
Neb. 779]. 


Wash.—In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 134 
Wash. 7. 


78. In re Water Rights in Silvies 
Iver. 23,7 ea ces lion, Ormmove 


[a] Appropriation within or tra- 
versing national forest reserve.—Un- 
der St. (1903) c 272, making special 
provisions with reference to appro- 
priation within a national forest re- 
serve if it “be so shown in the notice 
of appropriation,” the fact of location 
within a forest reserve need not be 
specifically stated in the notice, but 
the latter is sufficient to secure the 
rights flowing from the statute where 
the surveyor’s description of the land 
to be affected makes it manifest that 
the lands to be affected by the appro- 
priation are in fact a part of the for- 
est reserve. Wishon vy. Globe Light 
& Power Co., 110 P. 290, 158 Cal. 137. 


[b] Identity of signers.—A notice 
of appropriation signed by some of 
the organizers of a contemplated mu- 
tual ditch company, and not by the 
company as such, has been held suf- 
ficient. In re Water Rights in Sil- 
vies River, 237 P. 322, 115 Or. 27. 
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coneerning the right which the appropriator is seek- 
ing,*® and its language should be liberally constru- 
ed;*° ambiguity or uncertainty in its terms does not 
However, the acts manifest- 
ing an intention to appropriate must be such as 
about to appropriate 
intention.*? 
under statutes providing for the posting, 
recording of notices, statements of claim, or other 
information relative to the proposed appropriation, 
when such statements are permissive and not manda- 
tory in nature,** while the filing, posting, and record- 
ing of the papers, exhibits, or claims prescribed by 
statute may be relevant on the question of relation 
back of the right,*+ they are not essential to the va- 
lidity of the appropriation, which, if properly made 


necessarily vitiate 1t.84 


would notify a prudent man, 
the water, of the prior claimant’s 


79. Floyd v. Boulder Flume, etc., 
Co., 28. P. 450, 11 Mont. 435. 


[a], Sufficiency of notice of appro- 
priation for water wheel.—A_ notice 
claiming a certain quantity of water 
for purposes of irrigation has been 
held insufficient to serve as the basis 
of a claimed appropriation of the 
whole normal flow of the stream for 
the purpose of operating a water 
wheel. In re Owyhee River Water 
Rights, 259 P. 292, 124 Or. 44 [man- 
date recalled and corrected 265 P. 
PEG hot 25 Or 299]. 


80. Osgood v. El Dorado Water, 
ete., Co., 56 Cal. 571; Floyd v. Boulder 
Flume, ’etc., CO;; 28 P. 450, 11 Mont. 
435; In re Water Rights of Deschutes 
River and Tributaries, 286 P. 563, 294 
P., 1049, 134 Or. 623; In re Willow 
Creek, 144 P!. 505, 146 BP: 475, 74 Or: 
592. 

81. Floyd v. Boulder Flume, 
Co., 28 P. 450, 11 Mont. 435. 


82. Kimball v. Gearhart, 12 Cal. 
27; Fruitland Irr. Co. v. Kruemling, 
Nees 16, 63,, G2 iColo. 1:60. 


“Certainly the first step demanded 
by the rule is nothing short of an 
open and notorious physical demon- 
stration, conclusively indicating a 
fixed purpose to diligently pursue and, 
within a reasonable time, ultimately 
acquire a right to the use of water, 
and as its primary function is to give 
notice to those subsequently desiring 
to initiate similar rights, it must nec- 
essarily be of, such a character that 
they may fairly be said to be there- 
by charged with at least such notice 
as would reasonably be calculated to 
put them on inquiry of the prospec- 
tive extent of the proposed use and 
consequent demand upon the water 
supply involved. el ne matter 
does not rest upon the intent of the 
claimant, but rather upon such out- 
ward, physical acts and manifesta- 
tions in pursuance of such intent as 
may be deemed sufficient to constitute 
notice to all who may come.” Fruit- 
Jand Irr. Co. v. Kruemling, supra. 


{a] Mlustrations.—(1) Digging a 
ditch thirty feet long from one point 
in a stream to another and letting the 
water flow back into the stream at the 
latter point has been held not such 
an act as to give notice of a contem- 
plated appropriation. Cruse v. Mc- 
Cauley, 96 F. 369. (2) Neither is the 
hiring of a laborer to do five dollars 
worth of work at or near the proposed 
point of diversion in moving rocks 
and earth!) (Fruitland .Irr. Co! v. 
Kruemling, 162 P. 161, 62 Colo. 160), 
(3) nor =the purchase of the land 
whereon the appropriation is contem- 
plated (Fruitland Irr. Co. v. Kruem- 
ling, supra). (4) Diversion and use 
of flood or surplus waters at seasons 


ete., 
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wise immaterial 
Even 
filing, or 


when there is an ample supply for 
all entitled is no notice of an inten- 
tion to make an additional appropria- 
tion beyond that already existing. 
Baca Irr. Ditch Co. v. Model Land, 
ete., Co., 252 P. 358, 80 Colo. 398. 


83. Permissive or mandatory char- 
acter of water acts in general see in- 
fra § 428 

&4. Relation back of right to time 
of notice see infra § 440. 


85. U.S.—Morris v. Bean, 146 F. 
423, [aff 159 F..651, 86 C.C/A. 519 (aft 
Ova: 708, 221 U.S. 485, 55 L.Ed. 


Cal.—Town of Antioch v. Williams 
irri, Dist., 205 Bs *688)1188) Cal, 45a: 
Haight v. Costanich, 194 P. 26, 184 
Cal. 426; Duckworth v. Watsonville 
Wiatler; ete. Co: LLOV Ee WOT relose@ale 
206; Lower Tule River Ditch Co. v. 
Angiola Water Co., 86 P. 1081, 149 
Cal. 496; Wells v. Mantes, 34 P. 324, 
99 Cal. 588; Burrows vy. Burrows, 23 
P. 146, 82 Cal. 564; De Necochea v. 
Curtis, 20yPN 5638) 220198228 0Calk 
397 [foll Peregoy v. McKissick, 21 P. 
967, 79 Cal. 572]. See Taylor v. Ab- 
bott, 37 P..408, 103 Cal. 421 (dictum 
to same effect). 


Colo.—Denver, etc., R. Co. v. Dotson, 
38 P. 322, 20 Colo. 304: Beaver Brook 
Reservoir, ete., Co. v. St. Vrain Reser- 
voir Co., 40 P. 1066, 6 Colo.App. 130. 


Idaho.—Brown v. Newell, 85 P. 385, 
12 Idaho 166. See Sand Point Water, 
etc., Co. v. Panhandle Development 
Co., 83 P. 347, 11 Idaho 405 (dictum 
to same effect). 


Mont.—Murray vy. Tingley, 50 P. 7238, 
20 Mont. 260. 


Utah.—Patterson v.. 
1118, 37 Utah 410. 


Wash.—In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 39, 
134 Wash. 7; Kendall v. Joyce, 93 P. 
1091, 48 Wash. 489. 


Wyo.—Moyer v. a Cry 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 91 


See Ison yv. Sturgill, ne P. 579,120 
is age 57 Or. 109 (dictum to same ef- 
ect). 


“The posting of the notice does not 
give the right but is a means of prov- 
ing and preserving the right.” In re 
Water Rights in Crab Creek and Mos- 
es Lake, supra. 


[a] Rule is analogous to the doc- 
trine that one purchasing real estate 
must take notice of the rights of 
those in possession, notwithstanding 
the recording statutes. Morris v. 
Bean, 146 F. 423 [aff 159 F. 651, 86 
C.C.A. 519 (ati SiCtm103sr22 1 90.S1 
485, 55 L.Ed. 821)]. 


86. Brown v. Neweil, 85 P. 385, 12 
Idaho 166; State v. People’s West 


Ryan, 108 P. 


[§ 404 


and completed under the general rules of the custom- 
ary law, 1s good even in the absence of compliance 
with any or all of the statutory provisions respect- 
ing notice;*° and, of course, in such ease, the ques- 
tion of the sufficiency of notice actually given is like- 


so far as concerns the validity of 


the appropriation;’® particularly where, by a pro- 
viso to the statute, it is enacted that the irregularity 
or insufficiency of the notice, or the manner of giving 
it, shall not be fatal to an appropriation commenced 
and prosecuted in good faith;** but, where the giy- 
ing of a preseribed notice is made an indispensable 
prerequisite to appropriation, such notice as the stat- 
ute contemplates must be given in the manner pro- 
vided for,®* and thus, where a record of claim is ex- 
pressly made a condition to the existence of water 


Coast Hydro-Eleec. Corp., 
129 Or. 475. See Musselshell Valley 
Farming, ete., Co. v. Cooley, 283 P. 
213, 86 Mont. 276 (to same effect). 

[a] RBule applied to: (1) Notice 
erroneously describing size of intake 
pipe. Duckworth v. Watsonville Wa- 
ter, etc.,, \Con.110- PP, 927, 11.58) «Cail 120s 
(2) Obvious clerical error in descrip- 
tion by survey of location of point of 
diversion. In re Willow Creek, 144 
Pr 505, t46) Parle, 74 Orage. : 

[b] Failure to file map of definite 
lecation after completion of diversion 
works, which map is prescribed by L. 
(1899) pp 172-180 as supplemental to 
the notice of appropriation, does not 
invalidate the appropriation when it 
is completed in the customary man- 
ner. State v. People’s West Coast 
Hydro-Hlectriec Corporation, 278 P. 
583, 129 Or.,,475. 

[ec] However, where the work is 
designed to be initiated under the 
statute and a notice is posted, but the 
work is not thereafter completed 
when other rights intervene, the in- 
sufficiency in form of the notice, and 
its failure to follow the form pre- 
scribed by the statute under which it 
is given, destroy the effect of the no- 
tice as giving an inchoate right to 
proceed to complete the appropria- 


278 PB. 583, 


tion. Taylor v. Abbott, 37 P. 408, 103 
Cal. 421. 
87. In re Willow Creek, 144 P. 505, 


146 P. 475, 74.Or. 592. 


[a] Statute operates retroactively 
to cure irregularities affecting the no- 
tice given under a prior act. In re 
Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592. 

[b] Route of canal or ditch.— 
Where notice and map must be filed, 
to contain and to show the general 
route of the canal or ditch, only a 
general description and not the pre- 
cise line of the ditch need be shown, 
and it is sufficient if the ditch follows 
the general course set forth in the 
notice and the map. In re Willow 


Creek, 144 P. 505, 146 P. 475, 74 Or. 
592. 
{c] Provisions apply only in case 


of some inaccuracy or mistake in the 
notice, however, and not where the 
notice as given actually expresses the 
intention of those posting it at the 
time it is given. In re Waters of 
Umatilla River, 168 P. 922, 172 P. 97, 
88 Or. 376. 


88. See cases infra this note; 
notes 89-91. 


[a] Rule applied. — Where the 
statutes require notice to be given 
the state engineer and also a publica- 
tion of the notice, an attempted ap- 
propriation is invalid where, although 
the state engineer receives notice, 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 424] 


rights by statute,®® rights as appropriators can only 
be gained by obtaining a record under the governing 
statutes? or by special statutory title.°! The post- 
ed notice is temporary and is superseded by the no- 
tice filed and recorded within the time and in the 
manner prescribed by statute.°? Despite the general 
rule that no right of appropriation can be founded 
on a trespass on another’s lands,®* the fact that the 
notice is posted on lands of another by one who, in 
doing so, is a technical trespasser does not destroy 
its validity nor that of the appropriation where the 
owner of the land has no claim to the waters sought 
to be taken under the notice,®* although the contrary 
is true where the landowner actively opposes the en- 
try and is himself engaged in asserting and prose- 
euting his rights to water to be used in connection 
with such land.°® The filing of a notice, together 
with a statement and map, pursuant to a statute not 
eoncerned with appropriation but limited to other 
aspects of water control, confers no rights as an ap- 
propriator,®°® nor can it be given such effect by vir- 
tue of administrative rules adopted by the official 
designated to receive such notice.°* Failure to file 
in the manner provided by statute for certain par- 
ticular kinds of appropriations does not affect the 
rights of one making an appropriation of some differ- 
ent kind, not falling within the purview of the stat- 
ute.°§ 


Effect of appropriator’s conduct as constructive 


WATERS 
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notice. At least when coupled with open and visi- 
ble acts in pursuance of a claimed appropriation,®® 
the posting of a notice or claim to the waters is ordi- 
narily a notice of appropriation, by which the ap- 
propriation is initiated! when sufficiently near the 
proposed points of diversion ;? but the posting of the 
notice at an excessive distance from the point of di- 
version may destroy its effect as notice. Where 
there is no statute authorizing or requiring it to be 
filed or recorded, the record has no force or validity ;4 
itimparts no notice and is not a step in the appropri- 
ation of water;° but when posted and recorded pur- 
suant to a statute, the record is constructive notice, 
to all persons, of the appropriation,® and want of 
actual knowledge or notice is immaterial.’ Where 
the statute requires the filing of a notice and map of 
the proposed project, the notice and map conjointly 
mark the limits of the enterprise’ and not the notice 
alone;® and those concerned with, or affected by, 
the contemplated appropriation are put on notice of 
a claim to the extent of the recorded map and no- 
tice.1° Under a custom of posting the,gnotice at or 
near the proposed point of diversion, the appropria- 
tor, by posting it at a particular point, gives notice 
that sueh is the proposed point of diversion.*? 


Application of statute to appropriations commenc- 
ed or completed at time of enactment. Where a 
statute provides that, where an appropriation is be- 
gun but not completed prior to passage of the act, 


there is no publication of the notice 
by the appropriator as required by 
statute. Forbes v. U. S., 52 Ct.Cl. 
60. 


89. See statutory provisions; 
cases infra notes 90, 91. 

90. Cook v. Vancouver, [1914] A.C. 
1077 (aw of British Columbia); 
Martley v. Carson, 20 Can.S.C. 634 
(law of British Columbia). 

[a] Variance between application 
and record.—(1) Where the claim 
presented for record is for a diversion 
at a point “about ten miles’ from a 
named place, and the grant is of a 
water right “about eleven miles” 
from such place, the variance between 
the application and the record does 
not defeat the validity of the appro- 
priation, as neither description is in- 
tended to be more than approximate 
(Cook v. Vancouver, [1914] A.C. 
100 7)35 C) particularly where notice 
of the claim is required to be posted 
at the place of diversion, thereby 
avoiding all possibility of ‘confusion 
as to the place of the intended diver- 
sion (Cook v. Vancouver, supra), (3) 
and where the recording officer is, by 
statutory provision, empowered to 
modify the application (Cook v. Van- 
couver, supra). 

91. Cook v. Vancouver, supra (law 
of British Columbia). 

92. Musselshell Valley Farming, 
etc., Co. v. Cooley, 283 P. 213, 86 Mont. 
276. 


and 


93. See supra § 415. 

94 State v. Superior Court of 
Grant County, 126 P. .945, 70 Wash. 
442. 


95. Alaska Juneau Gold Mining 
Co. v. Ebner Gold Mining Co., 239 F. 
638, 152 C.C.A. 472. 


96. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 

[a] Bule applied.—Sess. L. (1905) 
ec 102 § 19, referring to the private 
damming and dyking of public wa- 
ters, ina manner that might endanger 


life or property, being a police regu- 
lation only, a compliance therewith 
by filing the map and statements pre- 
scribed under that act did not initiate 
a right to the use of water. Farm- 
ers’ Development Co. v. Rayado Land 
& Irrigation Co., 213 P. 202, 28 N.M. 
aie 

97. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., supra. 

98. Water Supply, ete, Co. v. 
Laramir, ete., Irr., Co., 51 P. 496, 24 
Colo. 322, 46 L.R.A. 322 [foll Water 
Supply, ete., Co. Vv. Tenney, 51 P. 505, 
24 Colo. 344]. 


[a] Tllustration. — The map and 
statement prescribed by Mills St. 
Annot. § 2265 for appropriations for 
reservoir purposes through feeder 
canals taking water directly from 
natural watercourses has no applica- 
tion to appropriations for reservoir 
purposes by feeders leading from oth- 
er artificial watercourses and not tap- 
ping a natural stream, and failure to 
file such map or statement is without 
significance where such reservoirs are 
involved. Water Supply, ete., Co. v. 
Laramir, ete., Irr. Co., 51 P. 496, 24 
Colo. 322, 46 L.R.A. 322 [foll Water 
Supply, etc., Co. v. Tenney, 51 P. 505, 
24 Colo. 344]. 

99. Woolman y. Garringer, 1 Mont. 
Bode 

1. Sand Point Water, etc., Co. v. 
Panhandle Development Co., 83 P. 347, 
11 Idaho 405; Woolman v. Garringer, 
1 Mont. 536; Oiratt v. Big Four Min. 
Co., 65° PY 811,39 9Or., 118; Allison :v: 
Linn, 247 P. 731, 139 Wash. 474. 


[a] Although notice is often torn 
down, if claimant regularly reposts it 
it may suffice to put other interested 
persons on notice of the claim. Oiratt 
v. Big Four Min. Co., 65 P. 811, 39 Or. 
118. ; 

[b] Claim held sufficient to give 
notice of proposed: (1) Manner of 
diversion and place of use. Alaska 
Juneau Gold Mining Co. v. Ebner Gold 
Mining Co., 239 F. 638, 152 C.C.A. 472. 
(2) Extent of use. Alaska Juneau 


Gold Min. Co. v. Ebner Gold Min. Co., 
supra. 


2. State v. Superior Court of Grant 
County, 126 P. 945, 70 Wash. 442. 


3. Cruse v. McCauley, 96 F. 369. 


{a] Thws notice posted half a mile 
from the point of diversion has been 
held to give no notice of the appro- 
Be ie Cruse v. McCauley, 96 F. 


4 Cruse v. McCauley, 
Smith v. Nechanicky, 211 P. 
Wash. 8. 


5. Cruse v. McCauley, 96 F. 369. 


6. Musselshell Valley Farming & 
Livestock Co. v. Cooley, 283 P. 213, 86 
Mont. 276; Enterprise Irr. Dist. Vv. 
Tri-State Land Co., 188 N.W. 171, 92 
Neb. 121 [error dism 37 S.Ct. 318, 243 
U.S. 157, 61 L.Ed. 644]; In re Hood 
River, 227 P. 1065, 114 Or. 112 {error 
dism sub nom. Pacific Power & Light 
Co. v. Bayer, 47 S.Ct. 245, 273 U.S. 647, 
71 L.Ed. 821]. 


[a] Defective verification. (1) A 
notice of appropriation, verified by 
one appropriator before another as 
notary public, does not constitute a 
valid record and notice of its con- 
tents. Musselshell Valley Farming & 
Livestock Co. v. Cooley, 283 P. 213, 86 
Mont. 276. (2) Effect of disabling 
interest of notary generally see 
Notaries § 30. 


7. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power, etc., Co. v. Bayer, 47 
S.Ct. 245, 273 U.S. 647, ek L.Ea. 821]. 


8. Holbrook Irr. Dist. v. Ft. Lyo 
Canal Co., 269 P. 574, 84 Colo. itd: 
In re Water Rights of Deschutes Riv- 
er and Tributaries, 286 P. 563. 294 P. 
1049, 1384 Or. 623. 

9. In re Water Rights of Deschut- 
es River and Tributaries, supra. 

10. In re Water Rights of De- 
schutes River and Tributaries, supra. 

11. Alaska Juneau Gold Mining Co. 
v. Ebner Gold inne Co., 289 F. 638, 
152 C.C.A. 472. 


supra; 
880, 123 


988) Tel Oshkdi~. 


the appropriator should-comply with the provisions 
of the statutes relating to notice, the provision only 
apples to those who have done nothing more than 
give notice of appropriation and have not diverted 
Where an appropriation is validly af: 
fected before any statute as to notice is enacted, it 
remains valid thereafter although no notice is ever 
given under the statute,!* that result being expressly 
provided for in some eases by the statute;'* a no- 
tice of such appropriation posted after such time is 
merely a declaration relating to an existing vested 
appropriation,!® and does not operate as a step in 
the consummation of an appropriation,'® nor mani- 
fest any abandonment or conveyance of the right 


or applied. 


theretofore aequired.!* 


Deed conveying, claim under recorded notice need 
not be recorded itself in order for the transferee to 
found rights thereon, since the record of such trans- 
fer would only give information of the ownership of 
the claim, notice'of its existence being given by the 


12. dn re *water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 134 
Wash.’ 7. 

13. In re Kearney Water, etc., Co., 
149 N.W. 3863, 97 Neb. 139 [mod on 
other grounds 151 N.W. 319, 97 Neb. 
(ENE 

14. See statutory provisions. 

15. Norman yv. Corbley, 79 P. 1059, 
32 Mont. 195. 

16. ‘Norman v. Corbley, supra. 

17. Norman v. Corbley, supra. 

18. In re Willow Creek, 144 P. 505, 
146 PB. 475, 74 Or. 592. 

19. Osgood v. El Dorado Water, 
eter 1 Con 56) Cale cd%is,” Inemerw ater 
Rights of Deschutes River and 
Tributaries, 286 P. 5638, 294 P. 1049, 
134 Or. 623. 

20. U.S.—Arizona v. California, 51 
Si@teb22, 288" UrSs 423, 76 tad. 154 
(aw of Arizona). 

Alaska.—Hoogendorn v. Nelson 
Gulch Mining Co., 4 Alaska 216. 


Cal.—Cardoza v. Calkins, 48 P. 1010, 


117 Cal. 106; Simons v. Inyo Cerro 
Gordo Min., ete., Co., 192 P. 144, 48 
Cal.App. 524, 


Colo.—Cache La Poudre Reservoir 
Cow vy. Water Supply; etes (Co: 53) PR. 
38125 Colo. 161, “71 "Am. SR 131; "46 
A.L.R. 175; Colorado Land, etc., Co. 
v. Rocky Ford Canal, etc., Co., 34 P. 
580, 3 Colo.App. 545. 

Mont.—Miles v. Butte Blec., etc., 
Co., 79 P. 549, 32 Mont. 56; Columbia 
Min. Co. v. Holter, 1 Mont. 296. 


Nev.—Walsh v. Wallace, 67 P. 914, 
26 Nev. 209, 99 Am.S.R. 692. 


Or.—Nevada Ditch Co. v. Bennett, 
Ay Ped Te) 3 0s OF Oo! 60) Am wS.ke OCG: 
Simmons v. Winters, 27 P. 7, 21 Or. 
42. 

Utah.—Bountiful City v. De Luca, 
292 P. 194077 Wtah 107,72 A. Lak. 657; 
Caray v. ‘Holbrook, 121 P. 572, 40 
Utah 325. 

Wash.—Hunter Land Co. v. Laug- 
enour, 250 P. 41, 140 Wash. 558; Ken- 


dall v. Joyce, 93 P. 1091, 48 Wash. 
489. 
{a] Construction of facilities for 


storage and use of water, without a 
diversion of the stream or other act 
of appropriation, will not give the ap- 
propriator any title to the water. 
Cache La Poudre Reservoir Co. v. 
Water Supply, ete., Co., 53 P. 331, 25 
Colowwele7! AmiSsR lst 46. RSA. 
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tent to do so.?® 


[§ 425] d. Capture or Diversion of Water. 
physical acts must be performed as will and in fact 
do result in an effective capture or diversion of the 
water ;2° or some suitable ditch, or other device, for 
conducting the water to the place of use must exist.?+ 
However, the appropriator need not in every case 
construct ditches or artificial ways through which 


[§§ 424-425 


originally recorded notice of claim.1§ 


Effect of filing of second notice. 
ator, after duly posting a notice and while prosecut- 
ing his work with diligence, posts a second similar 
notice, he does not thereby waive or abandon his 
claim under the first notice in the absence of an in- 


If the appropri- 


Such 


the water may be taken from the stream in order to 


appropriate 1 


Mies 

[b] Digging out spring has been 
held not sufficient to serve as a basis 
for a completed appropriation of its 
waters, where they are intended to be 
used at a distance therefrom. Taylor 
v. Abbott, 37 P. 408, 108 Cal. 421. 

{c] Making surveys for contem- 
plated appropriation, without ever 
taking control of water, is insufficient. 
Sed v. Holbrook, 121 P. 572, 40 Utah 

_[d] Occasional furtive use by tap- 
ping another’s ditches is insufficient. 
Cardoza v. Calkins, 48 P. 1010, 117 
Cal. 106. 

fe] Procuring materials for con- 
struction of diverting works and con- 
veying them toa place in the vicinity 
of the intended point of diversion 
have been held insufficient for this 


purpose. Taylor v. Abbott, 37 P. 408, 
103 Cal. 421. 
[f] Reservoir appropriation is not 


brought into existence where the per- 
son claiming as appropriator never 
completes the construction of the 
reservoir, connects it with the-stated 
sources of supply, or turns into it any 
waters flowing therefrom. Windsor 
Reservoir, ete., Co. v. Lake Supply 
Ditch Co., 98 P. 729, 44 Colo. 214. 


21. Murphy v. Kerr, 296 F. 536 [aff 
5 F.(2d) 908, 41 A.L.R. 1359; Nevada 
County, ete., Canal Co. v. Kidd, 37 


Cal. 282; Kimball v. Gearhart, 12 Cal. 
27; Snow v. Abalos, 140 P. 1044, 18 
N.M. 681. e 

22. U.S.—Cascade Town Co. v. Em- 
pire Water, etc., Co., 181 F. 1011 [rev 
in part and mod in part on other 
grounds 205 F. 130, 123 C.C.A. 362, 205 
By 123) 128*%E.C. A 365 1. 


Cal.—Lower Tule River Ditch Co. v. 
Angiola Water Co., 86 P. 1081, 149 
Cal. 496. 

Colo.—Thomas vy. Guiraud, 6 Colo. 
530. 

Nev.—Steptoe Live Stock Co. v. 
Gulley, 295 P. 772, 53 Nev. 163. 


Or.—In re Water Rights in Silvies 
River, 237 P. 322, 115 Or. 27. : 


And see infra text and notes 23- 
BOY, 


[a] Plow furrows may be sufficient 
conducting works to afford a basis 
for appropriation. Almo Water Co. v. 
Jones, 39 F.(2d) 37 [cert den sub nom. 
Pierce v. Albion Idaho Land Co., 51 S. 
Ct. 35, 282 US. 862, 75 Ad. 762). 


t.22 


The means or method by which 


application is made are in general immaterial,?* and 
the appropriator may resort to any mode of diver- 
sion which, under the circumstances, proves effec- 
tive.24 Subject always to the limitation that he can- 


23. U.S.—Cascade Town Co. v. Em- 
pire Water Co., 181 F. 1011 [rev. in 
part and mod in part on other grounds 
205 EF. .130; 9123 CCLAS~ 362, 52050ens 
12:8 PLAC. CLAS T3657. 

Cal.—Simons v. Inyo Cerro Gordo 
Mie, ete., Co., 192 P, 144, 48 Cal-App. 
524. 

2 Cole ae v. Guiraud, 6 Colo. 

30. 


Or.—Hough v. Porter, 95 P. 732, 98 
P1083), 102 Pe 728, 51" Orsi sree 
Call v. Porter, 71 P. 976, 70 P. 820, 823, 
42 Or. 49. 


Wash.—Offield v. Ish, 57 P. 809, 21 
Wash. 277. 


“Tt is the fact of diversion, and not 
its mode, that is material.” Simons 
v. Inyo Cerro Gordo Min., ete., Co., 
192 P. 144, 150, 48 Cal.App. 524. 

“The appropriation depends upon 
the actual capture of the water ... 
and not upon the mode or method by 
which the appropriation is made.” 
McCall vy. Porter, supra. 


[a] Antiquated and inefficient 
mothods of application (1) cannot, it 
has been held, afford a basis for a 
claim of appropriation of such waters 
as are thereby taken and used, but 
the appropriator, to be such as to all 
the water claimed, must employ mod- 
ern, efficient methods resulting in the 
actual beneficial application of the 
water (Hough v. Porter, 95 P. 732, 98 
P. 10837102) Po 7285" 51 Or Sls ence 
and it is no objection that the instal- 
lation of such efficient methods will 
require the expenditure of considera- 
ble amounts of labor or money 
(Hough v. Porter, supra). 


[b] Im appropriating waters of 
spring on public lands, only such acts 
are necessary, and such indications 
and evidences of appropriation re- 
quired, as the nature of the case and 
the face of the country will admit of, 
and as are, under the conditions and 
circumstances, at the time practicable 
to accomplish the purpose of the ap- 
propriator in making a beneficial use 
of the water. Silver Peak Mines v. 
Valcalda, 79 F. 886 [aff 86 F. 90, 29 
CiCrAy oO. 


24. Simons vy. Inyo Cerro Gordo 
Min., etc., Co., 192 P, 144, 48 Cal. App. 
524; Larimer County Reservoir Co. v. 
People, 9 P. 794, 8 Colo. 614; Steptoe 
Live Stock Co. v. Gulley, 295 P. 772, 
53 Nev. 163; Turvey v. Kincaid, 226 
P. 219, 111 Or. 237; McCall v. Porter, 
71 P. 976, 70 P. 820, 42 Or. 49. See 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not employ a wasteful method, whereby an excessive 
amount of water, proportionately to that necessary 
to accomplish the beneficial object intended, is em- 
ployed,?° he may rely on an efficient application by 
nature and need do no more than affirmatively to 
avail himself of it;?* he may, if such a method re- 
sults in an effective application of the water, utilize 
the water by natural overflow without the use of any 
artificial means whatever,?* or by placing dams in 
streams or sloughs and thereby diverting the wa- 
ters or artificially inducing overflow or subirriga- 
tion;*® moreover, he may make use of any existing 
channel which is convenient and available,?® inelud- 
ing either a natural channel, such as a depression, 
ravine, or gulch,®° an existing artificial channel con- 
structed by others,?! unless the owner thereof ob- 
jects,?* or even the existing channel of a natural 
stream;*? it is immaterial, on the question of va- 
lidity, that the carrying ditch has not been express- 
ly constructed for the particular appropriation in- 
volved.?4 For the same reasons, it 1s unnecessary 


Adams v. Barber, 132 P. 278, 21 Cal. [a] 
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‘ 


that there be any headgate of boards, masonry, or 
the like, at the place of diversion, and if a simple cut 
will accomplish the purpose of diverting the water, 
it is sufficient.2® No importance attaches to the 
point at which the initial work is prosecuted, provid- 
ed notice is properly given;** the appropriation may 
be valid although the first work on the diverting sys- 
tem is done not at the point of diversion, but at the 
point of application or some intermediate point.** 
So far as the mere right of appropriation is con- 
cerned, no obligation is imposed on a party to divert 
the water at the nearest possible point to his land, 
nor within any particular district.** The fact that 
the diversion is made at a point on the appropria- 
tor’s own premises does not impair the validity of the 
appropriation,®® although there is some authority 
denying to such an appropriator a right superior to 
upper riparian owners.*® No appropriation caa be 
founded on a diversion made at a point where the 
diverter had no right to enter and where he was a 
trespasser.*! Appropriation pursuant to a statutory 


used it for such time and under such 


App. 503 (to same effect). 

[a] “In appropriating the waters 
ef a spring located on public lands, 
only such acts are necessary, and 
such indications and evidences of ap- 
propriation required, as the nature of 
the case and the face of the country 
will admit, and which, under the 
existing conditions and circumstanc- 
es, are practicable to accomplish the 
appropriator’s purpose in making a 
beneficial use of the water.” Simons 
v. Inyo Cerro Gordo Min., etc., Co., 192 
P. 144, 150, 48 Cal.App. 524. 


{[b] Natural stock watering places 
(1) need not, according to some au- 
thority, be replaced or supplemented 
with any artificial or mechanical 
means in order for the right by ap- 
propriation to exist (Steptoe Live 
Stock Co. v. Gulley, 295 P. 772, 53 
Nev. 163); (2) but there is other au- 
thority to the contrary (Bountiful 
City. v. De ‘nea, 292. P:-194> 77 Utah 
TOT OAs. Ets OD). 


gee See infra § 426 text and note 


26. Empire Water, etc., Co. v. Cas- 
eade Town Co., 205 F. 123, 123 C.C.A. 
355 [rev on other grounds 181 F. 
10111: Steptoe Live Stock Co. v. Gul- 
ley, 295 P. 772, 53 Nev. 163. See In re 
Water Rights in Silvies River, 237 P. 
2322, 115 Or. 27 (so holding, but fur- 
ther holding that the practice often 
employed of utilizing natural sloughs 
and depressions for the purpose of 
diversion is permissible only until a 
fair opportunity is had to construct 
artificial ways where necessary to 
conserve the waters and minimize the 
waste incident to employment of 
natural] channels). 

27. Cascade Town Co. v. Empire 
Water, etc., Co., 181 F. 1011 [rev in 
part and mod in part on other grounds 
ZOS5yae 130; 23) CiCVA5 362, 4205 EF. 123; 
123: C:'C.A. 3651; Thomas v. Guiraud, 
6 Colo. 530; In re Water Rights in 
Silvies River, 287 P. 322, 115 Or. 27; 
In re Willow Creek, 144 P. 505, 146 P. 
475, 74 Or. 592. But see Walsh v. 
Wallace. 67 P. 914, 26 Nev. 299 (cut- 
ting wild grass or pasturing cattle 
on land overflowed by stream does 
not, in the absence of more, constitute 
an appropriation). 


28. Thomas y. QGuiraud, 6 Colo. 
530; Bennett v. Nourse, 125 P. 1038, 
22 Idaho 249; Hough v. Porter, 95 P. 
132; 98 P. 1083, 102 B..728,51 Or. 318; 
McCall v. Porter, 70 P. 820, 71 P. 976, 
42 Or. 49. 


headgate on existing dam and con- 
nection with pipe line. Custer v. Mis- 
soula Public Service Co., 6 P.(2d) 131, 
91 Mont. 136. 

29. See cases infra notes 30-33. 


30. Lower Tule River Ditch Co. v. 
Angiola Water Co., 86 P. 1081, 149 
Cal. 496; Hoffman v. Stone, 7 Cal. 
46; Bennett v. Nourse, 125 P. 1038, 
22 Idaho 249; Barker v. Sonner, 294 
Pirl053i0135-/Or.-75; ‘Turvyey v.,Kin- 
eaid, 226 P: 219, 111 Or. 23%;-MecCall 
Va Porter, (i P976) 70, PB. 8205-42. Or 
49; Simmons v. Winters, 27 P. 7, 21 
OF Son eo LAS ake Le Cd Or 2 Vie 
Wheeler, 103 P. 641, 54 Wash. 429, 23 
L.R.A.N.S. 1065. See Evans Ditch Co. 
v. Lakeside Ditch Co., 108 P. 1027, 13 
Cal.App. 119 (dictum to same effect); 
Houghilty.. Porter, (95 .P) 782°. 984 PRP: 
wee 51 Or. 318, 429 (“It is settled 
She that any ravine, gulch, or hol- 
low, aS well as the natural channel, 
may be used in transmission of the 
water to his premises by the appro- 
priator’); Richardson v. Kier, 37 Cal. 
263 (to same effect). 


[a] Presence of natural waters in 
channel at certain seasons, which wa- 
ters have already been appropriated 
by others, does not render the channel 
unavailable as a conduit. Hoffman vy. 
Stone, 7 Cal. 46. 


[b] Reservoir appropriation may 
be made by using the bed of a natural 
stream as the reservoir site, it being 
unnecessary to conduct it thence for 
storage in some other place in order 
to effectuate the appropriation. Lari- 
mer County Reservoir Co. v. People, 
9 P. 794, 8 Colo. 614. 

31. Lower Tule River Ditch Co. v. 
Angiola Water Co., 86 P. 1081, 149 Cal. 


AQGHe Ott. Vell rey... 391-P: 807, 1106, Call 
392; Turvey v.' Kincaid, 226 P: 219, 
111 Or. 237. See Simpson v. Bank- 


ofier. (Or.) 16 P.(2d) 632 [reh den 18 
P..2d) 8141 (holding that the fact 
that part of the water taken by sub- 
sequent apvropriations was_ taken 
from the same ditch that prior appro- 
priators used did not prevent them 
from being new, successive, and sev- 
eral appropriations). 


82. Frost v. Penfold, 258 P. 534, 
44 Idaho 651; McRae v. Small, 85 P. 
508, 48 Or. 1389. See Garner v. Ander- 
son, 248 P. 496, 67 Utah 553 (to same 
effect): 


[a] Nonconsenting owner of ex- 
isting ditch utilized for purposes of 
appropriation has superior rights 
therein until the appropriator has 


circumstances as give to him a right 
byaprescription.~ Uitt v. Frey, 39 P2 
807)" 106 Case 392: 


33. Butte ~Canal,, etc. - Connie 
Waughn, 11 Cal. 143, 70 Am.D) 769): 
Rabido v. Furey, 190 P. 738, 33 Idaho 
56: VMieCallave Lorter; ei ly Poor Go 
P. 820, 42 Or. 49; Simmons v. Win- 
terse i2TrPo cin: 2Y Ors S42: eo MaiNer aw. 
Wheeler, 103 P. 641, 54 Wash. 429, 23 
L.R.A.N.S. 1065. 


[a] That waters of such stream 
in its natural state are already appro- 
priated does not prevent its use as 
a diverting channel. Butte Canal, 
ete, Co. ive Vaughn oils Cak> £43; 710 
Am.D. 769; Miller v. Wheeler, 103 
P. 641, 54 Wash. 429, 23 L.R.A.N.S. 
1065. 

34 Lower Tule River Ditch Co. 
v. Angiola,Water Co., 86 P. 1081, 149 
Cal. 496. 

35. Lower Tule River Ditch Co. v. 
Angiola Water Co., supra; Bennett v. 
Nourse, 125 P. 1038, 22 Idaho 249. 


36. Oviatt v. Big Four Min. Co., 
65 PS 39 Orestes: 


37. Oviatt v. Big Four Min. Co., 
supra. 
38. Hough v. Porter, 95 P. 732, 98 


P. 1083, 102 P.. 728. 51 Or. 318; Willey 
v. Decker, 73 P. 210, 11 Wyo. 496, 100 
Am.S.R. 939. 


39. Little Walla Irr. Union v. Fi- 
nis Irr. Co; 124'P. 666; 125 PB, 2760, 
62 Or. 348; Caviness v. La Grande 
Irr. Co. 119, P.. 731, 60 Or. 410: Brown 
v. Baker, 65_P. 799, 66 P. 193, 39° 0x: 
66, 69; (Offield > vy. Ishj157 -P:as00Mon 
Wash, 277. 


“Upon principle this must be so, 
for, if the settler could not divert 
the water except at points on the 
stream above his boundary, in order 
to make a valid appropriation, the 
cost of conducting it to his premises 
might be so great as to prohibit its 
use, thereby defeating the very ob- 
ject of congress, and depriving those 
entitled to the reward offered for the 
encouragement of mining, agricul- 
ture, and manufacturing, notwith- 
standing the pioneers in these indus- 
tries might, with but little expense, 
be able to appropriate the water to 
some beneficial use through conduits 
constructed wholly upon their own 
premises.” Brown v. Baker, supra. 


40. See supra § 418 text and notes 
62-64. 


41. See supra § 415. 


990 [67 C.J.] 


procedure in which the last prescribed step is the 
completion of the works whereby the water is to be 
diverted for use is perfected at the time the works 


are completed.*? 


[§ 426] e. Application to Beneficial Use. 
absence of controlling statutory provisions to the 
contrary, it is necessary that there should be an ac- 
tual application of the water diverted to some use- 
ful and beneficial purpose,** although the appropria- 
tion or intention to appropriate will, of necessity, 
precede the application;** indeed, such an applica- 
tion has been said to be the most essential element in 
appropriation.*® As a basis for this, of course, there 


42. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154. 


43. U.S.—Oscarson v. Norton, 39 
F.(2d) 610; Griffiths v. Cole, 264 F. 
369; Snyder v. Colorado Gold Dredg- 


tne Co;}/181-F.'62,'104 C.C.Ai 136. 
Alaska.—Hoogendorn Vv. Nelson 

Gulch Min. Co., 4 Alaska 216; Ketch- 

ikan Co. v. Citizens’ Co., 2 Alaska 120. 


Ariz.—Sullivan y. Jones, 108 P. 476, 
13 Ariz. 229. 

Cal.—Vernon Irr. Co. v. Los Ange- 
les; 39 -P. 762, 106 Cal 237;. (Peregoy 
Vv. MeKissick, 21 BP. 967, 79 Cal._572) 
Simons v. Inyo Cerro Gordo Min., 
ete., Co., 192 P. 144, 48 Cal.App. 524. 

Colo.—In re Priorities of Right to 
Water in Water Dist. No. 5, 127 P. 
1025, 53 Colo. 483; Drach v. Isola, 
109 P. 748, 48 Colo. 134; Woods v. 
Sargent, 95 P. 932, 43 Colo. 268; Con- 
ley v. Dyer, 95 P. 304, 43 Colo. 22; 
Sterling vy. Pawnee Ditch Extension 
Co., 94 P. 339, 42 Colo. 421, 15 L.R.A. 
N.S. 238; Cache La Poudre Reservoir 
Gory.) Water Supply, ‘ete; .Co., 563 B. 
331,025) Colo. 161, \74. Am.S.R. 131,46 
A.L.R: 175; Farmers’ Ind. Ditch Co. 
v. Agricultural Ditch Co., 45 P. 444, 
22 Colows Sis, 55) Am. S3Re 7 1495" ett 
Morgan Land, etc., Co. v. South Platte 
Ditch .Co,, 130 -P- 1032, 18) Colo... 1, 36 
Am.S.R. 259; Combs v. Agricultural 
Ditch Co., 28 P. 966, 17 Colo. 146, 31 
Am.S.R. 275; Farmers’ High Line 
‘Canal, etc., Co. v. Southworth, 21 P. 


Vrain Reservoir Co., 
Colo.App. 130; Colorado Land, etc., 
Co. v. Rocky Ford Canal, etc., Co., 34 
P. 580, 3 Colo.App. 545. 

Idaho.—Reno v. Richards, 178 P. 
81, 32 Idaho 1; Washington State 
Sugar Co. v. Goodrich, 147 P. 10738, 
27 Idaho 26; Mahoney v. NeiSwanger, 
595 Py 561, 6 Idaho i750;-| Conanteyv. 
Jones, 32 P. 250, 3 Idaho 606. 


Neb.—Kersenbrock v. Boyes, 145 N. 
W. 837, 95 Neb. 407; In re Common- 
wealth Power Co., 143 N.W. 936, 94 
Neb. 613 

Nev.—Prosole vy. Steamboat Canal 
Co., 140 P. 729, 144 P. 744, 37 Nev. 
154; Dick v. Caldwell, 14 Nev. 167. 


N.M.—State v. Tularosa Community 
Ditch, 143 P. 207, 19 N.M. 352; Snow 
vy. Abalos, 140 P. 1044, 18 N.M. 681; 
Millheiser v. Long, 61 P. 111, 10 N. 
M. 99. See Harkey v. Smith, 247 P. 
550, 81 N.M. 521 (recognizing rule). 


Okl.—Gatés v. Settlers’ Milling, 
Cie, Conn 91 P.6356,) 19 Oki, (83) 


Or.—Squaw Creek Irr. Dist. v. Ma- 
mero, 214 P. 889, 107 Or. 291; Allen 
v. Magill, 189 P. 986, 190 P. 726, 96 
Or. 610; Brown v. Baker, 66 P. 193, 
65 P. 799, 39 Or. 66; Nevada Ditch 
Co. v. Bennett, 45 P. 472, 30 Or. 59, 60 
AIS ER aelhie) LIOWa Vine ZOTsrS (ie he. 
82, 25 Or. 551. 
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must be not only diversion works, but some practical 
plan or means of distribution, or application to use, 
provided by the would-be appropriator.*® No appro- 


priation can be predicated of excess in the use of 


In the 


utes prescribe a 


Utah.—Deseret Live Stock Co. v. 
Hoopiania, 239 P. 479, 66 Utah 25; 
Robinson v. Schoenfeld, 218 P. 1041, 
62 Utah 233; Coray v. Holbrook, 121 
P. 572, 40 Utah 325; Sowards v. 
Meagher, 108 P. 1112, 1117, 37 Utah 
212. 

Son wes 


Wash.—Kendall v. Joyce, 


1091, 48 Wash. 489. 

“All the steps precedent to actual 
application are but preliminary to the 
same, and designed to consummate 
the actual application. Without such 
precedent steps no application could 
be made, but it is the application to 
a beneficial use which gives the con- 
tinuing right to divert and utilize the 
water.” Snow v. Abalos, 140 P. 1044, 
1048, 18 N.M. 681. 


“Whatever else is required to be or 
is done, until the actual application 
of the water is made for a beneficial 
purpose, no valid appropriation has 
been effected.” Sowards vy. Meagh- 
er, supra. : 

[a] Prevention of application by 
acts of adverse claimant does not, 
however, prevent the acquisition of 
rights by appropriation. Salt Lake 
City v. Salt Lake City Water, etce., 
Power Co., 67 P. 672, 24 Utah 249, 61 
wee: 648 [aff 71 P. 1069, 25 Utah 

[b] Reservoir appropriation (1) 
has been held perfected by the con- 
struction of the reservoir and the 
impounding therein of water from the 
stated sources of supply (Skinner v. 
Jordan Valley Irr. Dist., 3 P.(2d) 534, 
300° BP. 499; 1387 Or. 480), (2) but on 
the other hand it has been held that 
storing water in a reservoir and do- 
ing nothing more with it is not such 
an application as will sustain even an 
appropriation for reservoir purposes 
(In re Priorities of Right to Water 
in Water Dist. No. 5, 127 P. 1025, 53 
Colo. 483). 

44. Beaver Brook 
Co. v. St. Vrain Reservoir Co., 
1066, 6 Colo.App. 130. 


Reservoir, etec., 
40 P. 


45. North Fork Water Co. v. Med- 
land, 187 F. 1683; Simons v. Inyo 
Cerro Gordo Min., etc., Co., 192 P. 
144, 48 Cal.App. 524; Sowards v. 


Meagher, 108 P. 1112, 37 Utah 212. 


“The very birth and life of a prior 
right to the use of water is actual 
user.’””’ Combs v. Agricultural Ditch 
Con 23a R966, OS Miia Colowliag esl 
Am.S.R. 275. 


46. Kersenbrock vy. Boyes, 145 N. 
W. 837, 95 Neb. 407. 


47. Combs v. Agricultural Ditch 
Co; 28h. 966% lf -Colo. 146, 8) Aim-S) 
R. 275; In re Water Rights of De- 


4 Allen 
v. Magill, 189 P. 986, 190 P. 726, 96 
. 610; In re Waters of Umatilla 
River, 168 Pi 922, 072 0b. 397, 8s vor. 
376; Hague v. Nephi Irr. Co., 52 P. 


water beyond what is reasonably necessary for the 
useful purpose in view;** and henee, no one, by di- 
verting water, and suffering it to be lost by unrea- 
sonably or needlessly wasteful methods of conduct- 
ing it to the place of use, or putting it, when it is 
there, to a wasteful and excessive use, can obtain 
rights as an appropriator to water thus wasted and 
never beneficially applied.*§ 


However, where stat- 
procedure for appropriation which 


765, 16 Utah 421. 


48. '‘U.S.—Empire Water, etc., Co. 
v. Cascade Town Co., 205 F. 123, 123 
C.C LA. 365 Trew 131 PA Lorry. 

Cal.—Simons v. Inyo Cerro Gordo 
ee etc., Co., 192 P. 144, 48 Cal.App. 

Colo.—Sterling v. Pawnee Ditch Ex- 
tension Co., 94 P. 339, 42 Colo. 421, 15 
L.R.A.N.S. 238. 

Mont.—Power v. Switzer, 55 P. 32, 
21 Mont. 523. 


Neb.—Court House Rock Irr. Co. 
v. Willard, 106 N.W. 463, 75 Neb. 408. 


Nev.—Doherty v. Pratt, 124 P. 574, 
ae Ey 343; Dick v. Caldwell, 14 Nev. 


Or.—In re Water Rights of De- 
schutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Willow Cveek, 144 P. 505, 146 P. 475, 
TEP OTE *5 92: 


“Water in excess of such amount 
as is reasonably necessary for the 
contemplated use, though actually di- 
verted and carried away, is not, in the 
legal sense, ‘appropriated.’” Simons 
v. Inyo Cerro Gordo Min., ete., Co., 
192 P. 144, 151, 48 Cal.App. 524. 


“The law contemplates an econom- 
ical use of water. It will not coun- 
tenance the diversion of a volume 
from a stream which, by reason of 
the loss resulting from the applianc- 
es used to convey it, is many times 
that which is actually consumed at 
the point where it is utilized. Water 
is too valuable to be wasted, either 
through an extravagant application 
for the purpose appropriated or by 
waste resulting from the means em- 
ployed to carry it to the place of use, 
which can be avoided by the exercise 
of a reasonable degree of care to pre- 
vent unnecessary loss, or loss of a 
volume which is greatly dispropor- 
tionate to that actually consumed.” 
Sterling v. Pawnee Ditch Extension 
Cov, 94) B. 339, 341, 42 Colo» 421,515 
L.R.A.N.S. 238. 


“An extravagant and wasteful ap- 
plication of water, even though a 
useful project, or the employment of 
water in an unbeneficial enterprise, 
is not included in the term ‘use’ as 
contemplated by the law of waters.” 
In re Water Rights of Deschutes Riv- 
er and Tributaries, 286 P. 563, 577, 294 
P. 1049, 184 Or. 623. 


[a] Fact that continuance of nat- 
ural flow involves waste in its course 
down to the place of the prior diver- 
sion and appropriation does not pre- 
vent the application of the doctrine 
of appropriation in protection of his 
rights nor authorize those further up 
the stream to take the water in de- 
fiance of the rights acquired under it. 
Morris v. Bean, 146 F. 423 [aff 159 F. 
651, 86 C.C.A. 519 (aff 31 S.Ct. 703, 221 
U.S. 485, 55 L.Ed. 821)]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fails to include beneficial application as an element, 
it is not necessary, in order to have a completed right 
under the statute, that the water shall have been ap- 
plied or put to use,*® although if the asserted right 
had been acquired independent of the statutory pro- 
ceedings, it would have been necessary.°° 


[§ 427] f. Diligence in Prosecution of Enterprise. 
The appropriator need not immediately construet all 
the works necessary for the ultimate intended use of 
all the water claimed,®! nor immediately put under 
cultivation or into development all the lands or proj- 
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ble diligence ;>4 


ects which the water appropriated is designed to 


49. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154; Enterprise Irr. Dist. v. 
Tri-State Land CO, woop IN pln oe 
Neb. 121 [error dism 37 S.Ct. 318, 243 
U.S. 157, 61 L.Ed. 644, foll In re 
Kearney Water, etc., Co., 149 N.W. 
363, 97 Neb. 139 (mod on _ other 
grounds 151 N.W. 319, 97 Neb. 779)]. 
See Esquimalt Waterworks Co. v. City 
of Victoria Corp., [1907] A.C. 499 
(holding that, under the Esquimalt 
Waterworks Act of 1885, vesting the 
Esquimalt Waterworks Company with 
the right to privileges or waters “as- 
certained, set out or appropriated by 
the company,’’ failure to use the wa- 
ter after such steps taken does not 
destroy the validity of the appropria- 
tion). 

50. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154. 

51. Dyke v. Caldwell, 18 P. 276, 
2 Ariz. 394; In re Water Rights of 
Deschutes River and Tributaries, 286 
P, 563, 294 P. 1049, 134 Or. 623; State 
v. People’s West Coast Hydro-EHlec. 
Corp. 21s eb. pos, leo Or. 4753" Ine re 
Hood River, 227 P. 1065, 114 Or. 112 
[error dism sub nom. Pacific Power 
& Light Co. v. Bayer, 47 S.Ct. 245, 273 
U.S. 647, 71 L.Ed. 821]. See Whited 
Voo Cavin, 105 Px 3967 55 Or. 98--(to 
same effect). 

52. Cal.—Haight v. Costanich, 194 
P. 26, 184 Cal. 426. 

Colo.—Schwartz v. King, 172 P. 
1054, 65 Colo. 48; Weldon Valley 
Ditch Co. v. Farmers’ Pawnee Canal 
Co., 119 P. 1056, 51 Colo. 545. 


Idaho.—Rudge v. Simmons, 226 P. 
170, 39 Idaho 22; Bennett v. Nourse, 
125 P. 1038, 22 Idaho 249; Conant v. 
Jones, 32 P. 250, 3 Idaho 606. 


Mont.—St. Onge v. Blakely, 245 P. 
532, 76 Mont. 1; Arnold v. Passavant, 
49 P. 400, 19 Mont. 575. 


Or.—In re Water Rights in Silvies 
River scols bn So eed oeOK.4 lie LN Te 
Hood River, 227 P. 1065, 114 Or. 112 
{error dism sub nom. Pacific Power, 
ete., Co. v. Bayer, 47 S.Ct. 245, 273 
U.S. 647, 71 L.Bd. 821]; Nevada Ditch 
Co. v. Bennett, 45 P. 472, 30 Or. 59, 60 
Am.S:R.. 777; Ison v. Sturgill, 109 P. 
BU oALO Ps 535, 57 Or. 109; Cole v. 
Logan, S854 568, 24 Or. 304; Simmons 
v. Winters, 27 P. 7, 21 Or. 42. 


Utah.—HElliot v. Whitmore, 
70, 28 Utah 342. _ 

Wash.—In re Water Rights in AI- 
powa Creek in Garfield and Asotin 


Gore Ps 


Counties, 224 P. 29, 129 Wash. 9; 
Longmire v. Smith, 67 P. 246, 26 
Wash. 439. 

[a] Appropriation for reclaimed 


swamp lands need not be delayed un- 
til after all of such lands on which 
the appropriator proposes to apply 
the water have been drained. Rodg- 
ers v. Pitt, 129 F. 932. 

53. See infra § 430. 

54. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co.; 4 P.(2d) 369, 
39 Ariz. 65 [mod on other grounds 7 


P.(2d) 254]; Gates v. Settlers’ Mill- 
Ing eter CO; 7691 by SoG, Lor Oki sey, 
In re Water Rights in Silvies River, 
QT hover kon Om 2 ly in Dre ELoOod 
River, 227 P. 1065, 114 Or. 112 [error 
dism sub nom. Pacific Power, etc., 
Co. v. Bayer, 47 S.Ct. 245, 273 U.S. 647, 
71 L.Ed. 821]; In re Water Rights 
in Alpowa Creek in Garfield and Aso- 
tin Counties, 224 P. 29, 129 Wash. 9. 
And see cases infra notes 55, 56. 


55. U.S.—Rodgers v. Pitt, 129 F. 
932; Cruse v. McCauley, 96 F. 369. 


Cal.—Nevada County, ete, Canal 
Co. v, Kadd; 37 Cal! 282: yKimball -v. 
Gearhart, 12 Cal. 27; Maeris v. Bick- 
nell, “7 Cal, 261; 68% Am-D 257. 


Mont.—Anaconda Nat. Bank v. 
Johnson, 244° P. 141, 75 Mont. 401; 
Miles v. Butte Elec., ete. Co., 79 P. 
549, 32 Mont. 56; Columbia Min. Co. 
v. Holter, 1 Mont. 296. 

Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 584, 97 Am.D. 550. 


N.M.—Keeney v. Carillo, 2 N.M. 
480. 
Okl.—Gates v. Settlers’ Milling, 


CLGt) Cond oes 856,509) Olli e8 3. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
SIGE 245,023 “UnS.647, 71 Eebd, 824]; 
Pringle Falls Electric Power & Wa- 
ter, Cov way eatterson) 32. P. 152.055 65 
Or. 474; Oviatt v. Big Four Min. Co., 
Goes Siew 39 Orw 118: 

Wash.—Pleasant Valley Irr., etc., 
Co. v. Okanogan Power, etc., Co., 167 
Ro 1122) 1424, 98" Wash: 2401: Lauot 
Cye]; State v. Superior Court of 
Grant County, 126° BP: 945, 953; :70 
Wash. 442 [quot Cyc]; Still v. Pa- 
louse Irrigation & Power Co., 117 P. 
466, 64 Wash. 606. 

Wyo.—Moyer v. Preston, 44 P. 845, 
6 Wyo. 308, 71 Am.S.R. 914. 

See Enterprise Irr. Dist. v. Tri- 
State Land Co., 138 N.W. 171, 92 Neb. 
121 [error dism 37 S.Ct. 318, 243 U. 


S. 157, 61 L.Ed. 644] (recognizing 
rule). t 
[a] Mere maintenance, repair, or 


keeping clean of existing ditches or 
dams is not a reasonable prosecution 
of a design to make an appropriation 
or extend and enlarge the amount of 
the appropriation. Anaconda Nat. 
Bank v. Johnson, 244 P. 141, 75 Mont. 
401; Ophir Silver Min. Co. v. Carpen- 
ter, 4 Nev. 534, 97 Am.D. 550. 


[b] Permit by national forest su- 
pervisor to impound waters in na- 
tional forest does not avoid the ne- 
cessity of prosecuting to completion 
with diligence the appropriation 
project for which the impounded wa- 
ters are designed. Anaconda Nat. 
Bank v. Johnson, 244 P. 141, 75 Mont. 
401. 

{c] Reservoir appropriation.— 
Where one intending to make a res- 
ervoir appropriation digs diverting 
ditches, but, aside from such feeders, 
delays for an unreasonable time any 
construction on the reservoir, the de- 
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benefit.°2 Unless some specific time limit set by stat- 
ute or permit controls, 
struction of the necessary works and in the applica- 
tion of the water to a beneficial purpose, is reasona- 


53 the test. both in the con- 


and hence the appropriator must 


proceed with reasonable diligence to construct and 
complete such works as are necessary for the appli- 
cation of the water to the intended use,°® and the 
requisite application to a beneficial purpose must be 
made within a reasonable time.°¢ 
reasonable diligence,°* 


What constitutes 


or what is a reasonable 


lay in that regard, while not affecting 
the validity of his appropriation, so 
far as concerns the use made through 
the ditches, materially impairs the 
claim to the reservoir appropriation. 
New Loveland, ete., Irr., etc., Co. v. 
Consolidated Home Supply Ditch, ete, 
ys 62 P. 366, 27 Colo. 525, 52 Takes 


Sele back of right when work 
is prosecuted with due diligence see 
infra § 440. 

56. U.S.—Vineyard Land & Stock 
Co. v. Twin Falls Salmon River Land 
& Water Co., 245 F. 9. 

Ariz.—Sullivan vy. Jones, 
476, 13 Ariz. 229. 


Colo.—Drach y. Isola, 109 P. 748, 
48 Colo. 134; Conley v. Dyer, 95, P. 
304, 43 Colo. 22; Beaver Brook Res- 
ervoir, etc., Co. v. St. Vrain Reservoir 
Cox 40 P. 1066, 6 Colo.App. 130. 


Idaho.—Washington State Sugar 
Co. v. Goodrich, 147 P. 1078, 27 Idaho 


1035.2. 


26; Bennett v. Nourse, 125 P. 18s 
22 Idaho 249; Conant v. Jones, 32 P 
250, 3 Idaho 606. 


Okl.—Gates v. Settlers’ 
CUCL CO. Oh OG, EO) Oli es 


Or.—In re Water Rights in Silvies 
River, 237, P.. 322) 1155 O0r.c2ialsonuve 
Sturgill, 109 P. 579, ieee 535, 67 Or: 
109; Brown v. Baker, 66 P. 193, 65 P. 
GOO; oo ORs 1665 Nevada Ditch Co. v. 
Bennett, 45 P. 472, 30 Or. 59, 60 Am. 
SAURE: TT: Cole v. Logan, 33 P. 568, 24 
Or. 304. 

S.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]. 

U 
ili a bey. 37 Utah 212. 

Wyo.—Moyer vy. Preston, ie P. 845, 
6 Wyo. 308, 71 Am.S.R. 914 


57. U.S.—Vineyard Land " Stock 
Co. v. Twin Falls Salmon River Land 
& Water Co., 245 F. 9, 157 C.C.A. 305; 
Rodgers v. Pitt, 129 F. 932. 


Alaska.—MecFarland v. Alaska Per- 
Severance Min. Co., 3 Alaska 308. 


Colo.—Schwartz v. King, 172 P. 
1054, 65 Colo. 48; Conley v. Dyer, 95 
PP. 304, 43 Colo. 22; Water Supply, 


: Milling, 


etc., Co. v. Larimer, etc.) Irr. Co.; bl 
P. 496, 24 Colo. 322, 46 L.R.A. 322. 
Okl.—Gates v. Settlers’ Milling, 


etes Co 91 sP4 856,19, OL 83s 


Or.--In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27; In re Hood River, 227 
P. 1065, 114 Or. 112 [error dism sub 
hom. Pacific Power, etc., Co. v. Bay- 
er, 47 S.Ct. 245, 273 ULS. 647, 71 L.Ed. 


821]; Pringle Falls Elec. Power, etc., 
wa Vv. Patterson, 132° "Pi 527; '65 Or. 


Wash.—In re Water Rights in Al- 
powa Creek in Garfield and Asotin 
Counties, 224 P. 29, 129 Wash. 9; 
Pleasant Valley, Irr., etc., Co. v. Oka- 
nogan Power, etc., Co., 167 Py 1122, 
1124, 98 Wash. 401. [quot Cyc]; State 
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time,°® depends largely on the facts and circumstanc- 
The law does not require 
any unusual or extraordinary efforts but only that 
which is usual, ordinary, and reasonable;®° the re- 
quirement is satisfied by the appropriator’s acting 
with all practical expedition and without delay ex- 
cept such as may be ineident to the work itself ;°* 
he need exercise only such assiduity in its prosecu- 
tion as will manifest a bona fide intention to com- 
plete the appropriation within a reasonable time;°? 
but, on the other hand, just as no great effort or ex- 
traordinary activity is required, so no unreasonable 


es of the particular case.°° 


v. Superior Court of Grant County, 
126 P. 945, 958, 70 Wash. 442 [quot 
Cyc]. 

“The question of reasonable dili- 
gence is a relative one. What might 
be reasonable diligence in one plan 
of operation, one scheme of using the 

water, might not be such in another. 
The court. cannot lay down an arbi- 
trary rule, since the law does not, 
and declare, because the limit in that 
case is not complied with, in this 
ease there is also failure.” McK ar- 
Tand v. Alaska Perseverance Min. 
COs) Alaska. 308,  8o7. 

58. Alaska.—McFarland v. Alaska 
Perseverance Min. Co., supra. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., 4 P.(2d) 369, 39 
Ariz. 65 [mod on other grounds 7 P. 
(2d) 254]. 


/ 
Cal.—Parke v. Kilham, 8 Cal. 77, 68 


Am.D. 316. 

Colo.-—Drach v. Isola, 109 P. 748, 48 
Colo. 134; Conley v. Dyer, 95 P. 304, 
43 Colo. 22; Beaver Brook Reservoir, 
ete., Co. v. St. Vrain Reservoir Co., 40 
P. 1066, 6 Colo.App. 130. 

Idaho.—Bennett vy. Nourse, 125 P. 
LO38, 22 Idaho 249; Conant v. Jones, 
32 P. 250, 3 Idaho 606. 


Neb.—In re Kearney Water & Elec- 
tric Powers Co., 149 N.W. 363, 97 Neb. 
139 [mod on other grounds 151 N.W. 
319, 197% Neb. 779i). 

Or.—Andrews v. Donnelly, 116 P. 
569, 59 Or. 138; Low v. Rizor, 37 P. 
82, 25 Or. 551. See Whited v. Cavin, 
105 P. 396, 55 Or. 98 (holding that, 
where an irrigation ditch was com- 
pleted within four years from the 
commencement thereof, it was with- 
in a reasonable time, in view of the 
difficulties encountered in its con- 
struction). 

S.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]. 


Wash.—Pleasant Valley Irr., etc., 
Co. v. Okanogan Power, etc., Co., 167 
RP. 1122, 1124, 98 Wash. 401 [quot 
Cye]; -State v. Superior Court of 
Grant) County, 12:56 je. 945, 953, 70 
Wash. 442 [quot Cyc]. 


59. See supra notes 57, 58. 


60. McFarland v. Alaska Persever- 
ance Min. Co., 3 Alaska 308; Ophir 
Silver Min. Co. v. Carpenter, 4 Nev. 
534, 97 Am.D. 550; In re Rights to 
Use of Water of White River and its 
Tributaries, (Or.) 16 P.(2d) 1109; In 
re Water Rights of Deschutes River 
and Tributaries, 286. P. 5638, 294 P. 
1049, 184 Or. 623; In re Hood River, 
227 P. 1065, 114 Or. 112 [error dism 
sub nom. Pacific Power & Light Co. 
v.. Bayer, 47 S.Ct. 245, 273 U.S. 647, 
71 L.Ed. 821]; Pringle Falls Hlectric 
Power & Water Co. v. Patterson, 132 
P. 527, 65 Or. 474; In re Water Rights 
in Alpowa Creek in Garfield and Aso- 
tin Counties, 224 P. 29, 129 Wash. 9; 
Pleasant Valley Irr., ete., Co. v. Oka- 
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nogan Power, GTZ, 


98 Wash. 401. 

“The diligence required in cases of 
this kind is that constancy or steadi- 
ness of purpose or labor which is 
usual with men engaged in like en- 
terprises, and who desire a speedy 
accomplishment of their designs.” 
Ophir Silver Min. Co. v. Carpenter, 4 
Nev. 534, 546, 97 Am.D. 550. 

61. Ophir Silver Min. Co. v. Car- 
penter, supra. See Thorndyke v. 
Alaska Perseverance Min. Co., 164 F. 
657, 90 C.C.A. 473 (appropriation held 
prosecuted to completion and appli- 
cation with sufficient diligence). 

62. Alaska.—McFarland v. Alaska 
Perseverance, Min. Co., 3 Alaska 308. 


Idaho.—Sand Point Water, etc., Co. 
v. Panhandle Development Co., 83 P. 
347, 11 Idaho 405. 

Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 
P. 322, 115 Or. 27; In re Hood River, 
227 P. 1065, 114 Or. 112 [error dism 
sub nom. Pacific Power, etc., Co. v. 
Bayer, 47 S.Ct. 245, 243 U.S. 647, ell 
L.Ed. 821]. 


Wash.—Pleasant Valley Irr., etc., 
Co. v. Okanogan Power, etc., Co., 167 
P. 1122, 98 Wash. 401; Sumner Lum- 
ber, ete., (Con wwe Pacific Coast Power 
Co. 1311 PP. 220, 72" Wash. 63's State 
v. Superior Court of Grant County, 
126 P. 945, 70 Wash. 442. 


63. U.S.—Cruse v. McCauley, 96 
E. 369. 


Cal.—Kimball v. 
27. 


Colo.—Drach vy. Isola, 109 P. 748, 
48 Colo. 134. 


Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


P. 568, 24 


ete., Co,, 


Gearhart, 12 Cal. 


Or.—Cole v. Logan, 33 
Or. 304. 


Wash.—Still v. Palouse JIrr., etc., 
Co., 117 P. -466, 64 Wash. 606. 


64. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


65. McFarland y. Alaska Persever- 
ance Min. Co., 3 Alaska 308; Sand 
Point Water, etce., Co. v. Panhandle 
Development Co., 83 P. 347, 11 Idaho 
405; In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power, etc., Co. v. Bayer, 47 S. 
Ct, 245, 02030ULS. 647, Tle Way 8247 : 
Pleasant Valley Irr., etc., Co. v. Oka- 
nogan Power, etc., Co., 167 Pe aa. 
1124, 98 Wash. 401 [quot Cyc]; State 
v. Superior Court of Grant County, 
126 P. 945, 9538, 70 Wash. 442 [quot 
Gye]: 

[a] Shifting character of stream. 
—Gates v. Settlers’ Milling, ete., Co., 
94 Pi 856, 1OtOkl. 83. 


66. McFarland v. Alaska Persever- 


dilatoriness or delay is tolerated.®* 
stances to be considered are, it has been suggested, 
only such as would affect any person engaging in the 
same enterprise,°* and among those on which it has 
been recognized that it may depend are the physical 
cirenm stalices of the locality,®°® the nature and con- 
dition of the region to be traversed®® and its accessi- 
bility,°* the state of the weather or the length of the 
season in which work is practicable,°* the supply of 
labor,®® the magnitude and difficulty of the works 
necessary,‘ the extent and rate of increase of the 
demand for the water, or the facilities to be produced 


[§ 427 


The circum- 


ance Min. Co., 3 Alaska 308; n re 
Hood River, 227 P. 1065, 114 Of. 112 
[error dism sub nom. Pacific Power, 
etex Co. v. Bayer, 47 S.Ct. 245, 273 
UNS. 1647, 71s 1 hdl 82115 Oviaitinnave 
Bie Kour Min. oCo.,-65 P. 811) /398@rm 
118; Pleasant Valley Irr., etc., Con We 
Okanogan — Power, “etc.~ (Co. Vee. 
1122, 1124, 98 Wash. 401 [quot Cycik 


State v. Superior Court of Grant 
County, 126 P. 945, 953, 70 Wash. 442 
[quot Cyc]. 


67. Gates v. Settlers’ Milling, ete., 
Co., 91 BP. 856, 19 Okl. 83; Pléasant 
Valley, ete., Co. v. Okanogan Power, 
ete., Co;, 167 PF. 1122) 1124098 Wasi 
401 [quot Cyc]; State v. Superior 
Court of Grant County, 126 P. 945, 
953, 70 Wash. 442 [quot Cyc]. 

68. Alaska.—McFarland v. Alaska 
Perseverance Min. Co., 3 Alaska 308. 


Idaho.—Sand Point Water, etc., Co. 
v. Panhandle Development Co., 83° Be 
347, 11 Idaho 405. 


Ney.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


Or.—In re Hood River, 227 P. 1065, 


‘114 Or. 112 [error dism sub nom. Pa- 


cific Power, etc., Co. v. Bayer, 47 S. 
Ct. 245, 273 U.S. 647, 71 L.Ed. 821). 


Wash.—Pleasant Valley Irr., etc., 
Co. v. Okanogan Power, etc., Co., 167 
P. 1122, 1124, 98 Wash. 401 [quot 
Cyc]; State v. Superior Court Gf 
Grant County, 126 P. 945, 953, 70 
Wash. 442 [quot Cyc]. 


69. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550; 
Pleasant Valley Irr., CUCL COs we Oka- 
hogan Power; ete.,, Co., 16% Pa whose 
1124, 98 Wash. 401 [quot Cyel: State 
v. Superior Court of Grant County, 
ie a 945, 958, 70 Wash. 442 [quot 

ye 


[a] However, the mere difficulty 
of obtaining labor does not extend 
the time for diversion and use where 
the claimant of the water makes no 
showing of any serious endeavor to 
employ men to work on the project. 
Cruse v. McCauley, 96 F. 3869. 


70, McFarland v. Alaska Persever- 
ance Min. Co., 3 Alaska 308; Enter- 
prise Irr. Dist. v. Tri-State Land Co., 
138 N.W. 171, 92 Neb. 121 [error dism 
37 US.Ctl 318, was) Wiss bon, Clesioakas 
644]; In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power, ete., Co. v. Bayer, 47 S. 
Ct. 245, 278 UiS. 647, -71 Led. 820); 
Oviatt v. Big Four Min. Co., 65 BP: 
811, 39 Or. 118; Nevada Ditch Co. vy. 
Bennett, 45 P. 472, 30 Or. 59, 60 Am. 
S.R. 777; Pleasant Valley Irr., etc., 
Co. v. Okanogan Power, etc., Co., 167 
BP. <1222, 1124, 98. Wash, 401 [quot 
Cyc]; Sumner Lumber, ete., Co. v. 
Pacific Coast Power Co., 13f P.. 2205 
72 Wash. 681; State v. Superior Court 
of Grant County, 126 Ps 945, S535 
Wash. 442 [quot Cyc]. See Bailey v. 
Tintinger, 122 P. 575, 45 Mont. 154 
(recognizing rule). 


For later cases; developments anc changes in the law see Annotations, same title and section number, 
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by its use,"! and, generally, the whole plan of the en- 
terprise in which the water is to be utilized;*”? but, 
while a temporary suspension of activity compelled 
by a series of hostile acts on the part of an adverse 
claimant is not to be counted against an appropria- 
tor in determining whether he has proceeded with 
diligence,** the question cannot be made to depend, 
generally, on circumstances personal to the appropri- 
ator, such as his illness or want of money to proceed 
with the enterprise,’* particularly where the delay is 
due to the difficulty of financing a large project,7® 
‘although it has been said that in more recent years a 
lack of funds, at least where it arises from such 
causes as uncertainty as to title or stringency in the 
money market, may be taken into consideration, at 
any rate as to Carey Act projects,’® and it has been 
definitely held that, in connection with a severe de- 
pression involving moratoriums and bank holidays, 
the financial condition of the appropriator is proper 
for consideration.’* While it is not every delay oc- 
easioned by litigation which will be disregarded in 
considering whether the appropriator has proceeded 
with sufficient diligence,*® nevertheless delays aris- 
ing from the fact of an injunction’s being obtained 
against the appropriator,’® or those occasioned by 
proceedings for the condemnation of necessary rights 
of way, reservoir sites, and the like, essential for 
the completion of the appropriation,®° provided that 
the proceedings thentselves are diligently prosecut- 
ed, or other contests relating and essential to the 


/ 


71. In re Water Rights of Des- 75. Maricopa 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 
P. 322, 115 Or. 27; In re Hood River, 


227 P. 1065, 114 Or. 112 [error dism 


P.(2d) 254]. 
76. 


WATERS 


County Municipal] ed 
Water Conservation Dist. No. 
Southwest Cotton Co., 
39 Ariz. 65 [mod on other grounds 7 


In re Water Rights of Des- 
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establishment of the right or title of the appropria- 
tor to the claimed appropriation or to property es- 
sential to effectuate it,* are not to be counted 
against the appropriator. Neither, by parity of rea- 
soning, is any other time which is consumed by rea- 
son of diligent efforts to obtain ‘such rights of way 
or like interests.** Time thus taken up in efforts by 
litigation or otherwise to secure the necessary loca- 
tions for the projected work is viewed not as being 
an excusable suspension of activity, but as time de- 
voted to construction.** 


Appropriations by United States, under state stat- 
utes providing for withdrawal from further appro- 
priation of waters designated in a particular manner 
by the general government, do not come within the 
rule of diligence where made in the manner provid- 
ed by the statute, which operates as an executed 
grant to the United States of such waters so that 
thenceforth they are not held subject to the rules 
applicable to appropriations generally.®® 


[§ 428] g. Procedure or Requirements of Statu- 
tory Origin®*—(1) In General. In some jurisdic- 
tions, where the legislature provides a detailed and 
comprehensive method to be followed in effectuating 
an appropriation of water, culminating in a license 
to appropriate, it has been held that the statute must 
be fully complied with in order to entitle the de fae- 
to appropriator to the license and ifs consequent 
right of appropriation.®7 Elsewhere it has been 


in the way and which-must be 
overcome in order to perfect title to 
the water which is to be used.’’ In 
re Water Rights in Crab Creek and 
Moses Lake, supra. 


{a] Delay in entering judgment.— 


oP Va 
4 P.(2d) 369, 


sub nom. Pacific Power & Light Co. 
Ve Bayer 47 S.Ct... 245.5273 U.S. , 647, 
71 L.Wd. 821]. See Joyce v. Rubin, 
130 P. 793, 23 Idaho 296 (to same ef- 
fect). 

72. McFarland v. Alaska Persever- 
ance Min. Co., 3 Alaska 308. 

[a] Statutory provisions author- 
izing the authorities with whom the 
notice or claim is filed or recorded to 
cancel the appropriations proceedings 
should the appropriator fail to prose- 
cute them “diligently and continuous- 
ly to completion’”’ have been held not 
to apply to a case where an appro- 
priator undertaking an _ extensive 
project fails or refuses to build fa- 
cilities for, or to furnish water to, 
a single small tract of land, or a par- 
ticular individual. Fairbanks v. Hi- 


dalgo County Water Improvement 
a No. 2, (Tex.Civ.App.) 261 S.W. 
73. Alaska Juneau Gold Mining 


Co. v. Ebner Gold Mining Co., 239 F. 
638, 152 C.C.A. 472. 

74 <Ariz.—Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., 4 P.(2d) 
369, 39 Ariz. 65 [mod on other grounds 
GOP. C20) 254). 

2 aay PO a v. Gearhart, 12 Cal. 


Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 

N.M.—-Keeney v. Carillo, 2 N.M. 
480. See Rio Pureo Irr. Co. v. Jas- 
tro, 141 P. 874, 19 N.M. 149 (recog- 
nizing rule). 

Or.—Oviatt v. Big Four Min. Co., 
Ch esi) 39 Or. 118s ‘Cole ve loran; 
33 P. 568, 24 Or. 304. 

See Grant Realty Co. v. Ham, 165 
a yo 96 Wash. 616 (recognizing 
rule). 
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chutes River and Tributaries, 286 P. 
HOow 2s ie? 1049 e134 (Orave23. 19 See 
Enterprise Irr. Dist. v. Tri-State Land 
Co., 1388 N.W. 171, 92 Neb. 121 [error 
dism 37 S.Ct. 3187243: U:S: 57, 61 i. 
Ed. 644] (to same effect). 

77. In re Rights to Use of Waters 
of White River and its Tributaries, 
COP ya UG Rea C20 tt O, 

78. Grant Realty Co... v. Ham. 
Yearsley & Ryrie, 165 P. 495, 96 
Wash. 616. P 

79. In re Water Rights in Silvies 
Rivers 237 P2322, 10b)Or. 27. 

80. In re Willow Creek, 144 P. 
505s L4G P4574 Or.m 5927) In re 
Water Rights in Crab Creek and Mo- 
ses Laake, 235 Ph 337.7 134. Wash. .7; 
Grant Realty Co. v. Ham, Yearsley & 
Ryrie, 165 P. 495, 96 Wash. 616. 


[a] Failure to complete rest of 
works excepting those to be located 
on the land involved in the litigation, 
pending the condemnation proceed- 
ings, does not manifest a lack of dili- 
gence, since the law of diligence is 
not a rule of unreason and waste re- 
quiring the completion of construc- 
tion before it can be used and so that 
it will have to lie idle to deteriorate 
by the action of time and the ele- 
ments. Grant Realty Co. v. Ham, 
Gene. & Ryrie, 165 P. 495, 96 Wash. 


81. In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 87, 42, 
134 Wash. 7; Grant Realty Co. v. 
Ham, Yearsley & Ryrie, 165 P. 495, 
96 Wash. 616. 


“The question of diligence in the 
physical construction of the work is 
to be answered, having in view the 
difficulties that are encountered in 
the construction, among which are 
the legal difficulties which are plac- 


Where the appropriator’s delay in en- 
tering findings and judgment in a 
suit to condemn land for a dam was 
with the consent of the landowners’ 
attorneys, such landowners and those 
claiming under them are estopped to 
claim that such delay forfeited the 
appropriator’s rights. Grant Realty 
Co. v. Ham, Yearsley & Ryrie, 165 P. 
495, 96 Wash. 616. 


82. Enterprise Irr. Dist. v. Tri- 
State Land Co., 1388 N.W. 171, 92 Neb. 
121 [error dism 37 S.Ct. 318, 243 U.S. 
157, 61 L.Ed. 644]. 


83. See cases infra this note. 


[a] Where right of way over Na- 
tional Forest Preserve was necessary 
(1) to appropriation project as origi- 
nally conceived, and the appropriator 
made unsuccessful applications for 
such right of way, being eventually 
compelled to relocate the point of in- 
tended diversion, the time thus con- 
sumed did not count against him in 
pessing on the question of whether 
diligence was used in the course of 
the construction (Pringle Falls Blee- 
tric Power & Water Co. v. Patterson, 
132 P. 527, 65 Or. 474), (2) and the 
statute expressly provided for such a 
contingency, the time consumed in 
obtaining the necessary federal per- 
mit therefor did not, by virtue of the 
statute, affect adversely the right of 
the appropriator in the matter of 
diligence (Wishon v. Globe Light & 
Power Co, 110 .Bb.!,290," 158: Caleadoias 


84. Grant Realty Co. v. Ham, 
Yearsley & Ryrie, 165 P. 495, 96 
Wash. 616. 


85. In re Waters of Umatilla Riv- 
6G, L638 Bea S22nbi2 «Ps 9%, SS. Oru s7.65 

86. Failure to file statutory notice 
of claim see supra § 424. 


87. U.S.—Utah Power, etc., Co. v. 


994. [67 C73] 


held that a valid water right may be acquired even 
though there has not been compliance with the stat- 
ute regulating the appropriation of unappropriated 
water, where there is an actual appropriation in the 
general customary method with all of the elements 
this has been held to be true 
even where the statute prescribes a complete and de- 
tailed method of appropriation if such method is al- 
ternative to, and not a substitute for, the preéxisting 
method,*® as, for instance, where the language of the 
controlling statutes is merely permissive,?® and in 
such case an appropriation may validly be made by 
complying either with the statutory method or with 
that existing independent of statute,°! it being suffi- 
cient to comply with the requirements of either with- 
Thus, where the ap- 
propriator pursues the method of appropriation pro- 
vided by statute, and claims nothing under the non- 
statutory method, he must comply fully with the re- 
quirements laid down by the statute, in order to ac- 


requisite thereto ;** 


out doing so as to the other.®? 


Ue 'S) 8230 B:-328, 144 C:C\A. 470 [mod 
on other grounds! 242 F. 924, 155 C.C. 
A. 512]. 

Neb.—Kersenbrock v. Boyes, 145 N. 
W. 837, 95 Neb. 407; Castle Rock Irr. 
Canal, etc., Co. v. Jurisch, 93° N.W. 
690, 67 Neb. 377. 


Utah.—Deseret Live Stock Co. Vv. 
Hooppiania, 239 P. 479, 66 Utah 25. 
See Jensen v. Birch Creek Ranch Co., 
289 P. 1097, 76 Utah 356; U.S. v. 
Caldwell, 231 P. 4384, 64 Utah_ 490 
(both dictum to same effect). Com- 
pare Mt. Olivet Cemetery Ass'n v. 
Saltewakes City, 235 P5876, .65 Utah 
193 (recognizing rule, but holding 
that, as between parties neither of 
whom has become an appropriator by 
compliance with the statutory condi- 
tions, the first in time of use is first 
in’ right). 

Wyo.—Wyoming Hereford Ranch 
v. Hammond Packing Co., 236 P. 764, 
33 Wyo. 14; Whalon v. North Platte 
@analwete:, Co... 001) Ps 199554 daa Wiyo? 
313. Compare Chicago, B. & Q. R. 
Co. v. McPhillamey, 118 P. 682, 19 
Wyo. 425, Ann.Cas.1913E 101 (hold- 
ing that, as between two parties, nei- 
ther of whom has: an appropriation 
because both have failed to comply 
with the statute, neither can object 
to the other’s asserted rights claim- 
ed on the basis of compliance with 
the requirements of the customary 
rules). 


Can.—Martley v. Carson, 20 Can. 
S.C. 634. 


See cases infra this note. 

“A vested right to the use of pub- 
lic water, for irrigation or power, de- 
pends upon compliance with the con- 
ditions imposed by statute.” Kersen- 
brock v. Boyes, 145 N.W. 837, 839, 95 
Neb. 407. 


[a] Appropriation of waters of 
adjudicated streams (1) must follow 
the method prescribed in Rev. Code 
(1921) §§ 7119-7127, such statutory 
methods being exclusive as to waters 
of that character (Anaconda Nat. 
Bank v. Johnson, 244 P. 141, 75 Mont. 
401 [foll Donich v. Johnson, 250 P. 
963, 77 Mont. 229]), (2) but this was 
not true under the earlier statute 
(Sess. L. [1907] Pp 489 et seq), which 
merely provided for the protection of 
decreed holders and subsequent ap- 
propriators complying with the stat- 
ute and did not render a nonstatutory 
appropriation of adjudicated waters 
an utter nullity (Donich v. Johnson, 
supra). 


WATERS 


[b] Payment of fees.—(1) Where, 
prior to issuance of the final license, 
the appropriator is to pay the state 
engineer a fee determined by the 
statute, payment of the fee is a pre- 
requisite to the right to demand the 
license necessary as a basis for the 
right of appropriation (Idaho Power 
& Transp. Co. v. Stephenson, 101 P. 
821, 16 Idaho 418), (2) and this is so 
although the appropriation is by a 
power company locating its plant in 
the channel of the stream, not di- 
verting any water elsewhere, and re- 
turning substantially all that is taken 
to the flow of the stream after its 
use (Idaho Power & Transp. Co. v. 
Stephenson, supra), (3) and even 
though such company is the riparian 
owner of all the Jand on both sides 
of the channel at the place where the 
power plant is located (Idaho Power 
& Transp. Co. v. Stephenson, supra). 

88. Cal.—Haight v. Costanich, 194 
P. 26, 184 Cal: 426; Duckworth v. 
Watsonville Water & Light Co., 110 


P. 927, 158 Cal. 206; Lower Tule 
River Ditch Co. v. Angiola Water 
Co., 86 P. 1081, 149 Cal. 496; -Wat- 


terson v. Saldunbehere, 35 P. 432, 101 
Cal. 107, xix; Wells v.’'Mantes, 34 P. 
324, 99 Cal. 583; De Necochea v. Cur- 
Lis; 20) Ps 563,22) Py 98.880) Cat. 307 
[foll Peregoy v. McKissick, 21 P. 967, 
79 Cal. 572]; Adams v. Barber, 132 P. 
273, 21 Cal.App.- 503. 


Idaho.—Silkey v. Tiegs, 5 P.(2d) 
1049, 51 Idaho 344; Reno y. Richards, 
178 P. 81, 82 Idaho 1; Furey v. Tay- 
lor, 127 P. 676, 22 Idaho 605; Youngs 
v. Regan, 118 P. 499, 20 Idaho 275; 
Nielson v. Parker, 115 P. 488, 19 Ida- 
ho 727; Sand Point Water, etc., Co. v. 
Panhandle Development Co., 83 P. 347, 
11 Idaho 405. 


Mont.—Donich v. Johnson, 250 P. 
9638, 77 Mont. 229; Bailey v. Tintinger, 
122 P. 575, 45 Mont. 154; Murray v. 
Tingley, 50 P. 723, 20 Mont. 260. 


N.M.—Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


Or.—State v. People’s West Coast 
Fee aan Corp., 278 P. 583, 129 Or. 


Wash.—In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 87, 134 
Wash. 7, 

See Sowards v. Meagher, 108 P. 
1112, 37 Utah 212 (recognizing rule). 

89. Silkey v. Tiegs, 5 P.(2d) 1049, 
51 Idaho 344; Neilson v. Parker, 115 
P. 488, 19 Idaho 727; Sand Point Wa- 
ter, ete., Co. v. Panhandle Develop- 


[§ 428. 


quire the right,®* except in so far as particular ones 
of them are purely directory.°* 
initiated in, and designed to be in compliance with, 
the statutory method is completed by pursuing the 
successive steps preseribed in the statute until all 
have been performed.?® 
ation is initiated under the statute does not, however, 
prevent its being good if completed and claimed as 
the basis of a right under the nonstatutory method, 
although certain of the intermediate steps prescribed 
by statute have been omitted.°® 
is authorized to promulgate rules governing appro- 
priation but the direction to do so is not mandatory 
and remains unexercised, appropriations made pur- 
suant to the usual general rules are valid;®* but 
where such rule-making power is coupled with a stat- 
utory substitution of the permit system for the sys- 
tem of vested easements theretofore existing, a con- 
trary result has been reached.°® When validity once 
attaches to an appropriation, it is not affected by the 


Any appropriation 


The fact that an appropri- 


Where an official 


ment Co., 83 P. 347, 11 Idaho 405; 
Bailey v. Tintinger;, 122. P...575, 45 
Mont. 154; Farmers’ Development 


Co. v. Rayado Land & Irrigation Co., 
213 P. 202, 28 N.M. 357; State v. Peo- 
ple’s West Coast Hydro-Elec. Corp., 
2135e 98a, Leo Orersdios 


90. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 

91. Silkey v. Tiegs, 5 P.(2d) 1049, 
51 Idaho 344; Furey v. Taylor, 127 P. 
676, 22 Idaho 605; Neilson v. Parker, 
115 P. 488, 19 Idaho 727; Sand Point. - 
Water, etc., Co. v. Panhandle Develop- 
ment Co., 83 P. 347, 11° Idaho” 4053 
Bailey. v. .Tintinger, 122 P. 575, 45 
Mont. 154; Farmers’ Development Co. 
v. Rayado Land & Irrigation Co., 213 
P. 202, 28 N.M. 357; State v. People’s: 
West Coast Hydro-Elec. Corp., 278 P. 
583, 129 Or. 475. And see cases supra 
notes 88-90. 


{a] Subterranean waters as well 
as those flowing on the surface may 
be appropriated by either method. 


Silkey v. Tiegs, 5 P.(2d) 1049, 51 
Idaho 344. 
92. Silkey v. Tiegs, supra; Neilson | 


v. Parker,’ 115 Py 488, 19 idahovW2ie 
Bailey v. Tintinger,»)1220P. 575,945 
Mont. 154; Farmers’ Development 
Co. v. Rayado Land & Irrigation Co.,. 
213 P. 202, 28 N.M. 357. 


93. Rincon Water, etc., Co. v. Ana-: 
heim Union Water Co., 115 F. 543; 
Speer v. Stephenson, 102 P. 365, 16: 
Idaho 707. 

[a]. That appropriator is proprie-. 
tor of riparian lands does not alter- 
the rule. Idaho Power, ete, Co. v. 
Stephenson, 101 P. 821, 16 Idaho 418. 
BS Martley v. Carson, 20 Can.S.C. 


$5. Sand Point Water, etc., Co. v. 
Panhandle Development Co., 83 P. 347, 
11 Idaho 405. And see cases supra- 


note 93. 

96. State v. People’s West Coast 
Hydro-Hlec. Corp., 278 P. 588, 129° 
Or. 475. 
es Scheer v. Moody, 48 F.(2d) 

[a] Appropriations by Indians 


have been sustained although made 
before the secretary of the interior 
exercised the power vested in him 
by the act of Febr. 8, 1887 (24 St. p- 
388), empowering him to prescribe 
rules for distribution of water to. 
ther. Scheer v. Moody, 48 F.(2d). 


98. See infra § 429. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


+ 


§§ 428-429] 


question of whether the appropriator’s acts would 
have been a sufficient basis for the right under earli- 
er or later statutes.°® 


Appropriation initiated but not perfected before 
statute. One who initiates a right to appropriation 
before the statutory scheme goes into effect and has 
an inchoate appropriation at that time is, under some 
of the statutes, permitted to perfect such right under 
the law as it was before the act,! although under oth- 
ers it is held that, while acts done prior to the stat- 
ute will be recognized as valid if they were so under 
the then existing law, as to those still unperform- 
ed a perfected appropriation depends on future com- 
pliance with the statute.2 At any rate, if the appro- 
priation thus initiated has been allowed to lapse by 
failure to prosecute it diligently, so that it is not 
even an inchoate right at the time the statute is en- 
acted, to gain any right to the water an appropri- 
ator must comply with a statute providing an exclu- 
sive method of appropriation.® 


[§ 429] (2) Application and Permit. Under 
the statutes in some states,® an appropriation cannot 
be made without the permission of the state;°® in oth- 
ers, statutes creating the permit system have been 
held, in view either of constitutional provisions to 
the effect that the right to divert and appropriate un- 
appropriated waters shall never be denied and that 
priority of appropriation shall give the better right 
as between users, or of the language of the statutes,’ 
to provide only an alternative system so that a valid 
appropriation may be made either by the statutory 
method, after permit granted, or without any permit 


99. Doherty v. Pratt, 124 P. 574, 2. 
34 Nev. 343... And see cases infra | River, 237 P. 322, 115 Or. 27. 
this note. 2 Anaconda Nat. 
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In re Water Rights in Silvies 


[67 C.J.] 995 


by compliance with the requirements of the general 
unwritten customary law of appropriation. Such 
statutes have been held not invalid as conferring on 
the designated officials judicial functions contrary 
to the separation of powers established by state con- 
stitutions.®° Under federal acts providing that ap- 
propriations for certain designated purposes may be 
made, of waters on the federal public domain, pursu- 
ant to regulations promulgated and permission given 
by federal officials,4° no appropriation of the kind 
affected by the statute can be made without permis- 
sion from the duly authorized officials.1+ When the 
permit system, adopted in lieu of the vested ease- 
ment system, is joined with provisions vesting the 
power of regulation in the officials who are to issue 
the permit, it has been held that the operation of the 
permit system is not deferred until such time as de- 
tailed regulations are promulgated by them, but takes 
effect from the time the law goes into operation so 
as to prevent any appropriation without permit made 
thereafter from being valid.1?, Of course, where the 
permit system is provided by statute only as to wa- 
ters of a particular kind or class, failure to obtain a 
permit to appropriate waters in streams not falling 
within that class in no respect prejudices the appro- 
priator’s right.1® No official other than the one des- 
ignated by statute is authorized to receive, consider, 
approve, or reject an application for the appropria- 
tion of water.14 The applicant or permittee need not 
have title to the land whereon he proposes to become 
an appropriator.t® Although an appropriation in- 


sanctioned by the courts. Pioneer 
Irr. Dist. v. American Ditch Ass’n, 1 
P.(2d) 196, 50 Idaho 732. 


Bank v. John- 
Motl v. Boyd, 286 S.W. 458, 474, 


[a] Repeal of statute (1) provid- 
ing penalty for nonrecord which was 
in force at the time an unrecorded 
appropriation was made, by which re- 
peal compliance with the statute be- 
comes impossible, places the appro- 
priator on the same basis as one 
making an appropriation where there 
is no such statute and removes any 
objection to the validity of the appro- 
priation. Morris v. Bean, 146 F. 423 
[aff 159 F. 651, 86 C.C.A. 519 (aff 31 
S.Ct. 708, 221 U.S. 485, 55 L.Ed. 821)]; 
Moyer v. Preston, 44 P. 845, 6 Wyo. 
308, 71 Am.S.R. 914. (2) Prior to the 
time the appropriation was instituted, 
Comp. L. (1897) §§ 4938, 494, by im- 
plication from another statute, L. 
(1905) ce 102, 104, one of whose sec- 
tions expressly enacts the common- 
Jaw rule of appropriation while the 
-others create a permissible alterna- 
tive method, with certain special 
privileges accruing, operates to give 
“such effect to the acts of one appro- 
priating pursuant to the general cus- 
tomary law of appropriation as they 
would have had in the absence of all 
‘statutory regulation thereof (Farm- 
ers’ Development Co. v. Rayado Land 
& Irrigation Co., 213 P. 202, 28 N.M. 
357), (3) even though, between the 
‘time of initiation and that of comple- 
tion of the appropriation, the latter 
statute is repealed by a- still later 
-statute, Irrigation Act of 1907, pro- 
viding a mandatory and exclusive 
method of appropriation (Farmers’ 
Development Co. v. Rayado Land & 
Irrigation Co., supra). 


jl. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., supra; 
State v. People’s West Coast Hydro- 
eijlec.Conp:,, 279) P. 583, 129) Or. 475; 
Jensen v. Birch Creek Ranch Co., 289 
P. 1097, 76 Utah 356. : 


son, 244 P. 141, 75 Mont. 401. 9. 


4. Permits to change point of di- 
version see infra §§ 463, 464, 473-475. 

5. See statutory provisions; and 
cases infra note 6 

6. Kirk v. State Board of Irriga- 
tion, 134 N.W. 167, 90 Neb. 627; En- 
terprise Irr. Dist. v. Tri-State Land 
Co., 1388 N.W. 171, 92 Neb. 121 [error 
dism ss S:Ct7 318, 243: RS. 15%, (61,1. 
Ed. 644]; Castle Rock Irr. Canal, etc., 
Co. v. Jurisch, 93 N:W. 690, 67 Neb. 
377; Deseret Live Stock Co. v. Hoop- 
Diania, 239 P. 479, 66 Utah 25; Brady 
v. McGonagle, 195 P. 188, 57 Utah 
424; Wyoming Hereford Ranch v. 
Hammond Packing Co., 236 P. 764, 33 


Wyo. 14; Whalon v. North Platte 
canal eter, (‘Cosi 4b. 9954) Li Wyo: 
[a] Wyoming constitution provid- 


ing, art. 8, that the waters of all nat- 
ural streams are the property of the 
state, and that priority of appropri- 
ation shall give the better right, has 
been held not to compel a different 
result. Wyoming Hereford Ranch v. 
Hammond Packing Co., 236 P. 764, 33 
Wyo. 14. 

7. See constitutional provisions 
and statutes of the several states; 
and cases infra note 8. 

&.. Silkey v.. Tiegs, 5 P.(2da). 1049, 
51 Idaho 344; Washington State Sug- 
aL 0. uv. Goodrich. Lat) Pam LOS) sont 
Idaho 26; Furey v.»Taylor, 127 P. 
676, 22 Idaho 605; Youngs v. Regan, 
118 P. 499, 20 Idaho 275; Nielson vy. 
Parker) 115".Bi, 488; 19 eildaho, 727: 
Farmers’ Development Co. v. Rayado 
and; etc., > Cor, 218) P4202, 28) Ni. M. 
357. See Rabido v. Furey, 190 P. 73, 
383 Idaho 56 (recognizing rule). 


[a] Such method of appropriating 
water contemplates no waste, and is 


rae 82 [rev (Civ.App.) 236 S.W. 


“The statutes . . . are mere ad- 
ministrative statutes, by which a li- 
cense is granted or refused, and noth- 
ing adjudicated.” Motl v. Boyd, su- 
pra. 

10. See statutory provisions; 
cases infra notes 11, 12. 


11. Utah Power, etc., Co. v. U. S., 
230 F. 328, 144 C.C.A. 470 [mod on 
other grounds 242 F. 924, 155 C.C.A. 
512]; U.S. v. Utah Power, etc., Co., 
209 EF. 554, 126 C.C.A.. 376 [rev on 
other grounds 208 F, 821]. And see 
case infra this note. 


[a] State official cannot give val- 
id permit for appropriation of wa- 
ters on federal public lands not with- 
in the terms of any of the federal acts 
recognizing and adopting state water 
laws. U.S. v. Schmutz, 56 F.(2d) 269. 


12.) Wtah ight, etch Cou veeleese 
230 F. 343, 144 'C.C.A. 485. 


13. See cases infra this note. 


[a] Tlustration.—Where a permit 
was reqwired to appropriate water 
out of any stream in which different 
persons have an interest by virtue of 
prior appropriation, under St. (1868) 
p 112, failure to obtain a permit was 
immaterial where there were no pri- 
Or appropriations made or claimed in 
the stream. Lakeside Ditch Co. vy. 
Crane, 22 P. 76, 80 Cal. 181. 

[b] Recapture of surplus waters 
on one’s own land does not require a 
permit. Barker vy. Sonner, 294 P, 
LOSS, Loo Or sibs 

14. Brady v. McGonagle, 
188, 57 Utah 424. 

15. Bassett v. Swenson, 5 P.(2d) 
722, 51 Idaho 256. 


and 


195, P. 


996 [67 C.J.] 


itiated by a trespass is void,’® nevertheless, where 
the data essential for the application are procured 
without any wrongful entry on the lands of another, 
application may properly be made by, and a permit 
granted to, one who has at the time no right to enter 
upon the lands where the appropriation is contem- 
plated;1* but where the entry on the lands of anoth- 
er is necessary in order to make the surveys and ob- 
tain the data requisite to be stated in a proper ap- 
plication, the rule is otherwise.1® 


Application for permit. Under the permit system, 
the initial step in the appropriation 1s the applica- 
tion for a permit.t® The application is good and 
complete as such if it measures up to the require- 
ments prescribed by statute, and need not, to have 
such legal effect, contain any other information than 
what is called for thereby.?° Such application must, 
at least in some jurisdictions, specify the amount of 
water to be diverted and the land on which it is to 
be applied.24, Although the application is defective, 
under the statutes in some jurisdictions, a hearing 
may be held and a permit granted thereupon.*? In 
some jurisdictions the statutes provide for the re- 
turn of the application to applicant by the officials 
in charge for further information,?* which privilege 
is not limited to requesting information required by 
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ox 
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statute and improperly omitted, but extends to in- 
clude any information desired in order that the offi- 
cial discretion may be properly exercised.** While 
it should be regarded where all the terms of the law 
are fulfilled,?> priority of application for a permit 
does not of itself secure the right to make the appro- 
priation?® nor conclude the officials charged with 
passing on the applications.?* 


Discretion as to grant or refusal. The officials or 
boards authorized to pass on such appleations have 
not an arbitrary discretion as to what applications 
shall be granted;?® their powers are administrative, 
rather than judicial, in nature.2® Where an appli- 
cation conforms to the statute, and there are no eir- 
cumstances present as to which the officials are given 
a discretion in granting or refusing a permit, it is 
their duty and applicant’s legal right to have the 
permit granted.°° The statutes under which such 
officials act determine in large measure the extent of 
the diseretion conferred on them.?! Thus, where 
they are given merely a limited supervision, it is 
held that they are merely empowered to make find- 
ings as to certain facts entrusted to their primary 
determination, and that, where such facts exist, their 
duty is merely ministerial and it is mandatory on 
them to grant the application;*? but, where the au- 


16. See supra § 415. an Porat on Ne Deore by see, of the secretary com- 
= vada Irr. ist., A : ‘al. | plying with such statute. In re Com- 
I i Si a SL SN ag eg svyorines | D2ti In re Schollmeyer, 138 P. 211, | monwealth Power Co., 143 N.W. 937, 
aSayeiia reba ava Niagare aria 69 Or. 210; Laughlin v. State Board | 94 Neb. 613. 
Orchard Co., 125 P. 208, 22 Idaho 144. | o¢ Control, 128 P. 517, 131 P. 62, 21 26." Yuba River (Power 100. eines 
19. In _re Commonwealth Power | Wyo. 99. And see cases infra note 26.| yada Irr. Dist., 279 P. 128, 207 Cal. 
Co., 143 N.W. 937, 94 Neb. 613; ae [a] Priority of “presentation” for | 521; Tulare Water Co. v. State Wa- 
inson v. Schoenfeld, 218 P. 1041, 62 | appropriation” should be regarded, |ter Commission, 202 P. 874, 187 Cal. 
Utah 233; Whalon v. North Platte | rather than the priority of an appli- |533; Cookinham v. Lewis, 114 P. 88, 
Canal, etc., Co, 71 P. 995, 11 Wyo. | cation to appropriate, where the par-|115'P. 342, 58 Or. 484. 


313. ty 
{a] Application held one for en- 


making 


the first 
does not make definite application un- 


“presentation” 29. Mojave River Irr. Dist. v. Su- 


perior Court of State of California in 


largement rather than for change in 
point of diversion, although inciden- 
tally seeking to make such change 
and although containing a_ recital 
that it is not for a new appropria- 
tion. Salt River Valley Water Users’ 
Ass’n v. Norviel, 241 P. 5038, 29 Ariz. 
360 [reh den 242 P. 1013, 29 Ariz. 
499]. 

{b] By “presentation” one may, 
under some statutes, secure an oOp- 
tional right to investigate the waters 
to which the “presentation” relates, 
prior to the making of a formal ap- 
plication as to them. Board of Water 
Engineers v. Briscoe, (Tex.Civ.App.) 
35 S.W.(2d) 804. 


20. Laughlin v. State Board of 
Control, 128 P. 517, 131 P. 62, 21 Wyo. 
99. 


fa] Primary and secondary per- 
mits.—Where an application, looking 
to a reservoir project, contains all the 
information required by statute for 
applications for primary permits, it 
is good as an application of that char- 
acter even though it does not include 
the additional information required 
when application is made for the sec- 
ondary permit. Laughlin v. State 
Board of Control; 128° PP; 517, 131 P: 
62, 21 Wyo. 99. 


21. Castle Rock Irr. Canal, etc., 
Co. v. Jurisch, 93 N.W. 690, 67 Neb. 
377. 

22. Rich v. McClure, 248 P./ 275, 
78 Cal.App. 209. 

23. See statutory provisions; 
case infra note 24. 

24. Laughlin v. State Board of 
Control, 128 P. 517, 131 P. 62, 21 Wyo. 
99. 


and 


til after others whose “presentations” 
were subsequent. Board of Water 
Engineers v. Briscoe, (Tex.Civ.App.) 
85 S.W.(2d) 804. 


_ [b] Return by officials for further 
information.—(1) Where an applica- 
tion is returned by the officials au- 
thorized to pass thereon for further 
information, such action being with- 
in their powers, and is subsequently 
sent again to them with the request- 
ed information in due time, the pri- 
ority of the application relates back 
to the time the initial application 
was first filed, rather than taking the 
date of the renewed filing (Laughlin 
v. State Board of Control, 128 P. 517, 
131 P. 62, 21 Wyo. 99), (2) and this 
is true, at least where the initial ap- 
plication fully complied with all the 
requirements specified by statute, 
even though the reapplication takes 
the form of a complete.new applica- 
tion wherein the requested informa- 
tion is detailed rather than being a 
mere refiling of the original applica- 
tion amended and corrected to con- 
form with the official request for in- 
formation (Laughlin v. State Board 
of Control, supra). 


26. Cookinham v. Lewis, 114 P. 88, 
115 P. 342, 58 Or. 484; Robinson v. 
Schoenfeld, 218 P. 1041, 62 Utah 233. 


27. Young v. Hinderlider, 110 P. 
1045, 15 N.M. 666. 


[a] Effect of acceptance of filing 
fees.—Since, under Comp. St. (1911) 
c 98a art 2 § 8a, it was the impera- 
tive duty of the secretary of the state 
board of irrigation, highways and 
drainage to pay the fees for filings 
for water to the state treasurer, no 
rights could be predicated against the 


and for San Bernardino County, 262 
Pit24,.202 Cal. 717, [foll> California 
Delta Farms v. East Bay Municipal 
Utility Dists 262 BP. 729,202 Cal, 7Osas 
And see cases supra note 28. 


30. Brady v. McGonagle, 
188, 57 Utah 424. 


31. See cases infra notes 32-34. 


32. Yuba River Power Co. v. Ne- 
vada Irn. © Dist,’ 27.9 P..A28, 20V Gale 
521; Tulare Water Co. v. State Wa- 
aa Commission, 202 P. 874, 187 Cal. 


[a] Thus (1) where the statute 
only confers on the board authority to 
determine as to the formal sufficiency 
of the application and the existence 
of appropriable waters, and the appli- 
cation is not questioned, discretion 
is limited to the question of the ex- 
istence of water open to appropria- 
tion, and, while some investigation 
and discretion is open to it on that 
point, it has no jurisdiction finally to 
determine even as to that question 
where the statute conferring the pow- 
er makes no provision for a hearing 
or for an appeal to the courts. Tu- 
lare Water Co. v. State Water Com- 
mission, 202 P. 874, 187 Cal. 533. (2) 
Questions of the right to deny an ap- 
plication, of the existence of water 
subject to appropriation, and of pri- 
orities among permittees, have been 
held judicial in nature, under such 
statutes, and not subject to final dis- 
position by the officials charged with 
the issuance of permits. Yuba River 
Power Co. v. Nevada Irr. Dist., 279 P. 
128, 207 Cal. 521..° (8) It is the duty 
of the officials in charge of permits 
to grant the application if there is 
in fact unappropriated water open to 


195= P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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thority is in more comprehensive terms entitling 
them to consider whether the appropriation is eon- 
sistent with the public interest and welfare, it is held 
that they may, in the exercise of a reasonable discre- 
tion as to its effect thereon, refuse to grant the ap- 
plication, in which ease no valid appropriation may 
' be made pursuant to the application,**® or they may 
grant it limited and qualified by such conditions and 
restrictions as will protect the public interest in 


the water.?4 


Preservation of vested rights. 


appropriation (Little Cottonwood 
Water Co. v. Kimball, 289 P. 116, 76 
Utah 243; Brady v. McGonagle, 195 
P. 188, 57 Utah 424); (4) they cannot, 
as a prerequisite thereto, require ap- 
plicant to go into court and have the 
water rights in a stream adjudicated 
to determine whether there is unap- 
propriated water therein, before act- 
ing favorably on the application 
(Brady v. McGonagle, supra). (5) 
The only application of such a pro- 
vision is where it clearly appears that 
there is no unappropriated water. 
Little Cottonwood Water Co. v. Kim- 
ball, supra. (6) It is not essential 
that there be an affirmative finding 
that there are in fact unappropriated 
waters, but only that there be no neg- 
ative finding that there are no such 
waters (Little Cottonwood Water Co. 
ve Kamball, ‘supra), (7): andy in <a 
doubtful case, the favored policy in 
the law is that the application should 
be approved so as to give applicant a 
legal status and thus enable him to 
go ahead and have the matter au- 
thoritatively determined (Little Cot- 


tonwood Water Co. vy. Kimball, su- 
pra). 
33. Castle Rock Irr. Canal, etc., Co. 


v. Jurisch, 93 N.W. 690, 67 Neb. 377. 
And see cases infra this note. 


[a] Rule applied.—(1) In passing 
on whether an appropriation would be 
“detrimental to the public welfare,” 
the officials may take into account 
whether or not the allowance of two 
or more conflicting permits to the 
use of all available water at or near 
the same point of diversion would re- 
sult in defeating all projects and thus 
in hindering the legislative purpose 
of development, and, if so, may justi- 
fiably act unfavorably on an applica- 
tion for that reason. In re Common- 
wealth Power Co., 143 N.W. 936, 94 
Neb. 613. (2) Under the Water Code 
(Lord L. § 6594 et seq), providing for 
appropriation on application to, and 
permit by, the state engineer and for 
reference to the board of control if 
the proposed use is “a menace to the 
safety and welfare of the public’ and 
refusal of a permit if “the public in- 
terest demands,’ which language is 
construed to authorize refusal in case 
either public safety or public welfare 
is menaced (Cookinham y. Lewis, 114 
P. 88, 58 Or. 484, 115 P. 842, 58 Or. 
484), (8) the engineer may refuse a 
permit and refer the application to 
the board in case the proposed use is 
a menace to the public safety or wel- 
fare (Cookinham v. Lewis, supra). 
(4) He is not limited to, or controlled 
by, the recitals in the application, as 
to that question (Cookinham v. Lewis, 
supra), (5) but he and the board may 
act on any information they may 
have (Cookinham v. Lewis, supra); 
(6) and where the application is for 
an appropriation or a reservoir, in- 
tended for a public, beneficial use 


The officials are 
not authorized, however, in passing on an applica- 
tion, so to act in granting or refusing it that their 
determination will result in the destruction or im- 
pairment of vested rights,*° and hence it is their 
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applieant.°* 


Protest or contest. 
provisions for a protest or contest of or against the 
application, to be heard and determined by designat- 
ed officials,?* which have been held to be available 


only to persons 
which would be 


which is not available to applicant, 
the permit may on that account be 
refused by the engineer and the board 
on their independent knowledge of 
that fact, not restricted to what is 
alleged in the application (Cookin- 
ham v. Lewis, supra). CUy TRUS, 
where the application is for waters 
for use upon unreclaimed public lands, 
whose reclamation has been reserved 
to the federal or state government or 
those acting under them, and appli- 
cant has no contract with the govern- 
ment for the reclamation of the Jand, 
the permit may properly be refused, 
since to do otherwise would be to lim- 
it the power of the government to 
contract respecting reclamation proj- 
ects (Cookinham v. Lewis, supra), 
(8) and this is true even though ap- 
plicant has in view the furnishing of 
water to private lands or the creation 
of power, since such purposes are sec- 
ondary to that of the development of 
the unreclaimed public lands (Cook- 
inham v. Lewis, supra). (9) The 
right to refuse an application on 
grounds of public welfare is not lim- 
ited to cases where the project would 
be a menace to public health or safe- 
ty. Young & Norton v. Hinderlider, 
110 P. 1045, 15 N.M. 666. (10) The 
fact that one applicant proposes by 
his application a more extensive use 
than does another does not ipso facto 
entitle him to a permit (Young v. 
Hinderlider, supra), (11) and may 
even be properly weighed against 
him where such greater proposed use 
is in excess of that which the avail- 
able water will support, so as to en- 
danger the whole beneficial use 
(Young v. Hinderlider, supra). (12) 
Ability of one applicant to develop 
his project and to furnish waters to 
prospective users at a lower cost than 
can another, while not conclusive on 
the question, is a factor properly to 
be given weight in determining on the 
effect on the public interest of grant- 
ing either application (Young v. Hin- 
derlider, supra). (13) While the cir- 
cumstance that one applicant is an 
actual settler and the other a non- 
resident may, perhaps, be entitled to 
some consideration in this connec- 
tion, it is not to be deemed of con- 
trolling weight. Young v. Hinder- 
lider, supra. 


[b] Authority under such provi- 
Sion does not exténd so far as to au- 
thorize the officials to pass on the va- 
lidity of existing water rights, but 
the statute merely means that if, un- 
der the facts as presented, there is 
a conflict of interests, it is the duty 
of the board to reject the application. 
Motl v. Boyd, 286 S.W. 458, 116 Tex. 
82 [rev on other grounds (Civ.App.) 
236 S.W. 487]. 


34 Kirk v. State Board of Irriga- 
tion, 134 N.W. 167, 90 Neb. 627. 


35. Ariz.—Salt River Valley Water 
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duty to refuse it when there is no water open to ap- 
propriation in the souree of supply.*® 
Necessity of hydrographic survey. 
jurisdiction, where the statutes provide for a hy- 
drographie survey to be settled by court decree, it 
has been held that such a survey is a condition pre- 
cedent in the absence of which the designated offi- 
cials are not authorized to grant a permit to any 


In at least one 


In some statutes there are 


who have or claim vested rights 
infringed if the application were 


Users’ Assoc. v. Norviel, 241 P. 503, 
29 Ariz. 360 [reh den 242 P. 10138, 29 
Ariz. 499]. 


Cal.—Fall River Valley Irr. Dist. 
v. Mt. Shasta Power Corp., 259 P. 444, 
202 Cal. 56, 56 A.L.R. 264; Lakeside 
vtihe WO5 v., Crane, 122 .P26767)S0s@ar. 


Idaho.—Washington State Sugar. 
Co. v. Goodrich, 147 P. 1073, 27 Idaho 
26; Gard v. Thompson, 123 P. 497, 21 
Idaho 485; King v. Chamberlin, 118 
P. 1099, 20 Idaho 504; Youngs v. Re- 
gan, 118 P. 499, 20 Idaho 275; Neil- 
ae v. Parker, 115 P. 488, 19 idahe 
727. 


Or.—Klamath Development Co. vy. 
Lewis, 299 P. 705, 136 Or. 445; Hen- 
rici ‘v; (Paulson; (293. P.1424,.1384 Or: 
222; In re Willow Creek, 144 P. 505, 
146° P. 475, 74 Or. 592. 


Tex.—Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]; Hum- 
phreys-Mexia Oil Co. v. Arsenaux, 
(Civ.App.) 244 S.W. 280 [aff 297 S.w. 
225,71 16"Tex. 1603) 538 Aviaine tate 


Utah.—yYates v. Newton, 202 P. 208, 
59 Utah 105; Peterson vy. Bureka Hill 
Mins CO id W6 -es 729 .Nb8 bia baenOr 
Chandler v. Utah Copper Co., 135 P. 
106, 43 Utah 479. 


See Fairbury v. Fairbury Mill & 
Hlevator Co., 243 N.W. 774, 128 Neb. 
588 (holding that the department of 
public works may grant an appropri- 
ation for the use of water of a natu- 
ral stream, not impairing the right of 
prior appropriators). 


[a] Application to appropriate 
Spring waters on private lands can- 
not be granted, and, if granted, the 
permit is void. Klamath Develop- 
ment Co. v. Lewis, 299 P. 705, 136 Or. 
445; Peterson y. Eureka Hill Mining 
Coy kG) Pe 429, b38>Uita hey ov 


36. Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. See Wha- 
lon v. North Platte Canal, ete., Co., 
ie Hy 995, 11 Wyo. 313 (to same -ef- 
ect). 


[a] Surplus water must exist over 
and above that to which there are 
outstanding rights, in order for the 
board or officer to be entitled to issue 
a permit for appropriation. Salt Riv- 
er Valley Water Users’ Assoc. v. Nor- 
viel, 241 P. 508, 29 Ariz. 360 [reh den 
242 P. 1013, 29 Ariz. 499]; Fall River 
Valley Irr. Dist. v. Mt. Shasta Power 
Corporation, 259 P. 444, 202 Cal. 56, 
56 A.L.R. 264; David v. Brokaw, 256 
P. 186, 121° Or. 591; Madison Vv. Mce- 
Neal, (Wash.) 19 P.(2d) 97. 


37. Owens v. Snider, 153 P, 833, 52 
OM 2s 

38. See statutory provisions; 
cases infra notes 39-41. 


and 
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granted.*° The hearing and determination of such 
a contest have been held to be administrative in na- 
ture.*° Where the officials authorized to determine 
such disputes are different from those who are nam- 
ed for the purpose of granting the application in the 
first instance, their authority is limited to a deter- 
mination of the validity of the protest, and they ean- 
not proceed further to grant a permit for a water 
right as an ineident to their determination.*! 


permit. An application, 
when approved, becomes a permit.t? Conditional 
permits may be granted in some jurisdictions al- 
though there are valid outstanding permits ;** so, un- 
der some statutes, may a permit for a less amount of 
water than the application asks,** or a permit for a 
part only of the requested appropriation.*® 


Approval; grant of 


Effect of and rights under permit. In some juris- 
dictions the permit has been held to take the place, 
and have the effect, of the element of notice in the 
general law;*® it gives merely an inchoate contin- 
gent right*? not in the nature of real property,** and 
is not itself an appropriation,*® nor an adjudica- 
tion of a right to water,®° but is a mere leave or 
license of the state to applicant to become an appro- 
priator of water under statutory conditions;°! the 
right to appropriate does not mature until the per- 
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mit holder actually appropriates the water in the 
manner and form prescribed by statute;°* the per- 
mittee does acquire a continent appropriation giving 
the prior right to use as against subsequent claims, 
the granting of the permit being in effect a pledge 
to him for the appropriate time of the right to the 
water as against later appheants during the progress 
of the work, ripening into an appropriation if he 
makes timely proper completion, and the permit is, 
to that extent, but no further, an appropriation.®* 
Elsewhere it has been held that the permit, although 
not constituting the right itself, is merely confirming 
evidence of a preéxisting right,°* and, as such, is in 
the nature of an interest in realty,°®> which will be 
protected prior to completion of the actual appropri- 
ation, for such time as the right recognized thereby 
endures;°° and under still other statutes which make 
the permit the one essential requisite underlying the 
whole appropriation, such a permit is in the nature 
of a grant of the waters, and confers his right on the 
appropriator.°? 

Acts prior to making of application. When the 
permit method is optional, one electing to appropri- 
ate under it cannot claim to have initiated his ap- 
propriation by any acts or conduct prior to the time 
when he makes his application;®® and this is true 
a fortiori where the permit system is mandatory and 


29. Graves vy. McDonnell, (Yukon 
TT.) 3 West.L.R. 329. 

40. Sarret v. Hunter, 185 P. 1072, 
32 Idaho 536. 

fa] Jurisdiction based on protest.— 
(1) At least where the statute makes 
no provision for a hearing on protest 
filed, the official in charge of deciding 
it has no jurisdiction to settle and 
determine relative rights of claimants 
on such a protest. Salt River Valley 
Water Users’ Ass’n v. Norviel, 242 P. 
1013, 29 Ariz. 499 [den reh 241 P. 503, 


29 Ariz. 360]. (2) His jurisdiction 
is limited to a determination of 
whether the application shall be 


granted or not. Salt_ River Valley 
Water Users’ Ass’n v. Norviel, 241 P. 
503, 29 Ariz. 360 [reh den 242 P. 10138, 
29 Ariz. 499]. 

41. See cases infra this note. 


[a] Gold commissioner, authoriz- 
ed to pass on “protests” filed against 
applications to the mining recorder 
for water rights, acts judicially and 
can only hear and decide the protest 
without having the power himself to 
grant any permit as a portion of the 
relief to either party. Graves v. Mc- 
Donnell, (Yukon T.) 3 West.L.R. 329; 
Carpenter v. Calligan, (Yukon T.) 2 
West.L.R. 488. 


42. Wyoming Hereford Ranch vy. 
Hammond Packing Co., 236 P. 764, 33 
Wyo. 14. 

[a] Amendment of permit.—A min- 
ing commissioner, under the Water 
Clauses Consolidation Act, before the 
amendment of 1905, having adjudi- 
cated on and granted an application 
for a record, and having made the 
appropriate entry, is functus officio, 
and has no power to amend such rec- 


ord. Wallace v. Flewin, 11 B.C. 354, 
2 West.L.R. 418. 
[b] Conclusiveness.— Under St. | 


(1917) ¢ 88, the permit, if granted, is 
not made conclusive or binding on 
anyone. Motl v. Boyd, 286 S.W. 458, 
re ea 82 [rev (Civ.App.) 236 S.W. 
487]. 

43. In re Florence Silver Min. Co., 
VOB... 558. 


44. See statutory provisions; and 


case infra this note. 

[a] Rule applied.—A subsequent 
application for a permit to appro- 
priate water for municipal supply may 
be’'a substantial reason for allowing 
a prior applicant a less amount than 
he applied for under Lord L. § 6627, 
authorizing approval for a_ less 
amount than applied for if substantial 
reasons exist therefor. In re Scholl- 
meyer, 138. .P. 211, 69 Or. 210. 


45. Rich v. McClure, 248 P. 275, 78 
Cal.App. 209. 


46. Tobey v. Bridgewood, 127 P. 
178, 22 Idaho 566; Speer v. Stephen- 
son, 102 P. 365, 16 Idaho 707: Sowards 
v. Meagher, 108 P. 1112, 37 Utah 212. 


47. Sauve v. Abbott, 19 F.(2d) 619; 
In re Commonwealth Power Co., 143 
N.W. 936, 94 Neb. 613; Robinson v. 
Schoenfeld, 218 P. 1041, 62 Utah 233. 
And see cases infra note 48. 


48. Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380; Basinger 
v. Taylor, 164 P. 522.30 Idaho’ 289; 
Tobey v. Bridgewood, 127 P. 178, 22 
Idaho 566; Speer v. Stephenson, 102 
P. 365, 16 Idaho 707. 


49. Sauve v. Abbott, 19 F.(2da) 619; 
Basinger v. Taylor, 164 P. 522, 30 
Idaho 289; Washington State Sugar 
Co. v. Goodrich, 147 P. 1073, 27 Idaho 
26; Marshall v. Niagara Springs 
Orchard Co., 125 P. 208, 22 Idaho 144; 
In re Commonwealth Power Co., 143 
N.W. 936, 94 Neb. 613; Little Cotton- 
wood Water Co. v. Kimball, 289 P. 116, 
76 Utah 248; Deseret Live Stock Co. 
v. Hooppiania, 239 P. 479, 66 Utah 25; 
Robinson vy. Schoenfeld, 218 P. 1041, 
62 Utah 233; Sowards v. Meagher, 108 
P. 1112, 37 Utah 212. And see cases 
supra note 48. 


50. Madison vy. McNeal, 
19 P.(2d) 97, 

Slide v.1ws S44 SiCtas 2. 9638. Ui 
S. 497, 68 L.Ed. 407 [aff 277 F. 373]; 
Sauve v. Abbott, 19 F.(2d) 619: 
Basinger v. Taylor, 164 P. 522, 30 
Idaho 289; Washington State Sugar 
Co. v. Goodrich, 147 P. 10738, 27 Idaho 


(Wash. ) 


26; Marshall v. Niagara Springs Or- 
chard Co., 125 P.. 208, 22 idaho 144% 
Motl v. Boyd, 286 S.W. 458, 116 Tex. 
82 [rev on other grounds (Civ.App.) 
236 S.W. 487]; Little Cottonwood Wa- 
Be Co. v. Kimball, 289 P. 116, 76 Utah 

oO. 

[a] Permit is open to collateral 
attack.—Ownes v. Snider, 153 P. 833, 
DOR tase 


52. U.S.—Sauve v. Abbott, 19 F. 
(2d) 619. 


Idaho.—Basinger v. Taylor, 164 P. 
522, 30 Idaho 289; Washington State 
Sugar Co. vy. Goodrich, 147 P. 1073, 27 
Idaho 26. 


Neb.—In re Commonwealth Power 
Co., 143 N.W. 936, 94 Neb. 613. 


Tex.—Motl v. Boyd, 286 S.W. 458, 
116 Tex. 82 [rev on other grounds 
(Civ.App.) 236 S.W. 487]. 

Utah.—Deseret Live Stock Co. v. 
Hooppiania, 239 P. 479, 66 Utah 25. 


53. In re Commonwealth Power 
Co., 143 N.W. 936, 94 Neb. 613. See 
Robinson v. Schoenfeld, 218 P. 1041, 
1043, 62 Utah 233 (“It at most gives 
to the applicant a right to complete 
the appropriation”). 


[a] Permit for appropriation of 
storm or flood waters, under Vernon 
Civ. St. Suppl. Annot. (1918) arts 
4991-5011% w, relating, inter alia, to 
such waters, gives the permittee no 
right as an appropriator in the normal 
flow of the stream. Humphreys- 
Mexia Oil Co. v. Arsenaux, (Civ.App.) 
244 S.W. 280 [aff 297 S.W. 225, 116 
Tex.) 9603, /58 ALAR, W147: 


54. Yuba River Power Co. vy. Ne- 
‘or irr. Dist), 279° P. 128. *207--Garr 
55. 
vada 
56. 
vada 
57, 
N.M. 
58. Farmers’ Development Co, v. 


Rayado Land, etc., Co., 213 P. 202, 28 
N.M. 357. 


Yuba River Power Co. v. Ne- 
Irr. Dist., supra. 


Yuba River Power Co. v. Ne- 
Irr. Dist., supra. 


eine v. Smith, 247 P. 550, 31 
oO . 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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exclusive.®9 


Compliance requisite to perfect rights under per- 
mit. After a permit is issued pursuant to application, 
it has been held, substantial conformity by the appro- 
priator with the application and permit is all that 
is required;°° but there must, in order to give rise 
to the perfected right, be a substantial compliance 
with each and every provision of the statute relating 
to, or in any wise affecting, the issuance of the per- 
mit, and a fulfillment of the conditions and limita- 
tions therein.®! 


Assignment of permit to officials. Where not so 
authorized by statute, the officials issuing the permit 
may not accept an assignment of it, in trust for the 
permittee, to be held pending investigations relevant 
to the waters affected, with a contingent clause for 


reassignment, and any agreement of that character is | 


void, although made in the utmost good faith by both 
parties.°? 

Expiration of permit. Where, after a lapse either 
of the time fixed by statute or by the officials grant- 
ing the permit,°? or of such other time as the law 
under the circumstances prescribes, the permittee 
has failed to prosecute his works or his application 
toward completion, or to perfect the appropriation, 
the permit becomes a nullity.*4 


Appropriations commenced before adoption of per- 
mit system. At least where the statute expressly 
contains a provision excepting from the requirement 
of a permit such appropriations as have been initi- 
ated before its passage and are in process of being 
perfected, the right never having been lost, there is 
no need, as to such appropriations, to obtain the 
statutory permit.®° 


[§ 430] (3) Specification of Time for Perform- 
ance by Statute or Permit. In some jurisdictions 
there are statutes providing a definite time after no- 
tice given or permit issued within which the construe- 
tion or the beneficial application, or both, must be 
made or completed;°® such statutes merely reaffirm 


59. Whalon v. North Platte Canal, 


etc., Co., 71 P. 995, 11 Wyo. 313. 65. 
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1111, 132 Or. 405. 


In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592. 
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the law previously existing except that they substi- 
tute a definite period for the reasonable time which 
forms the standard in the absence of statute.67 By 
other statutes, the officials receiving applications and 
issuing permits for appropriations®® are authorized, 
in granting the permit, to fix a time therein for the 
commencement or completion, or both, of construc- 
tion or application, or both.6® Where the permit is 
thus conditioned on performance within a fixed time, 
no vested rights are acquired by acts done within the 
specified period which do not amount to the full per- 
formance on which the permit was conditioned ;*° 
but the permittee is entitled to the full time desig- 
nated, to make his appropriation, and his permit 
cannot be revoked within the period for a failure to 
perform the acts required to be done at the end of 
bps 

Where commencement of work on the project- 
ed appropriation, within a stated period after notice 
or permit, 1s required, on expiration of such time 
without anything having been done, the rights under 
the notice or permit lapse;‘? however, there is no 
requirement, under such provisions, that any partic- 
ular amount of work shall have been completed with- 
in the period.*? If such commencement is delayed 
or prevented by litigation of such a nature as to dis- 
able the appropriator from starting construction, his 
right is not lost by his failure in that regard.74 If 
construction has been started within the prescribed 
time, destruction of the works by flood does not im- 
pair the appropriator’s rights,7®> and the benefits 
flowing from a comphance with the statute remain 
his even though he recommences his construction at 
a place other than that where the construction was. 
originally. 

Where permit requires completion of stated pro- 
portion of the construction by a given time, the 
items claimed as going to make up this required 
amount must properly be in the nature of construe- 
tion charges;** but where the total of the allowable 
items amounts to the prescribed ratio of the estimat- 


69. See statutory provisions; and 
eases passim infra this section. 


See Whalon v. 70. Kersenbrock v. Boyes, 145 N. 


60. Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380. ee Platte eae eyes Co, (71 Bs.| We (83%, (95) Nebs 407. 

; 9 5, | 995, 11 Wyo. 313 (recognizing the va- 71. See infr AZ text a 
ee ee ee neee ear skiy | lidity of appropriations perfected be- | 90, a § 432 text and note 
P, 622, 20 Tdaho 289; Washington | ‘ore adoption of the statute). 72. Merritt v. Los Angeles, 120 P. 
State Sugar Co. v. Goodrich, 147 P. 66. See statutory provisions; and]|1064, 162 Cal. 47. 


1073, 27 Idaho 26. 

62. Rowley v. City of Medford, 285 
Py ttle. Ve2eOreet05. 

[a] Postponement of work because 
of such void agreement does not ex- 
tend the time for performance or ex- 
cuse a nonperformance. Rowley v. 
City of Medford, 285 P. 1111, 132 Or. 
405. 

62. Effect of statutes or permits 
fixing time for completion or perform- 
ance generally see infra § 430. 


64. Rowley v. City of Medford, 285 
P. 1111, 132 Or. 405. See Kersenbrock 
v. Boyes, 145 N.W. 837, 95 Neb. 407 
(holding more than ten years’ lapse 
between initiation of an appropria- 
tion and application of the water to 
use to be beyond the time which L. 
[1895] c 69, on any construction, al- 
jowed claimant). 

[a] Legislative joint resolution is 
ineffectual to revive the permit or to 
invest the former permittee or his 
successors with rights thereunder. 
Rowley v. City of Medford, 285 P. 


eases infra note 67. 

fa] Carey Act projects are, by 
Idaho Sess. L. (1915) p 216, allowed 
ten years for completion of the di- 
version and application. Vineyard 
Land & Stock Co. v. Twin Falls Sal- 
mon River Land & Water Co., 245 F. 
Dein ©.C ALS 0b, 


67. Hagerman Irrigation Co. v. 
McMurry, 113 P. 823, 16 N.M. 172. 


[a] Extending time limit by later 
legislation, after the work is under- 
taken but before either its comple- 
tion or the time set for completion, 
in such a manner as to enlarge the 
period within which the appropriator 
may complete and perfect the appro- 
priation, is valid and does not infringe 
on any constitutional rights, as there 
is no right in third persons to have 
the appropriation fail in case it is not 
completed within the time fixed at the 
date ,when the appropriation is ini- 
tiated. Big Wood Canal Co wv. 
Chapman, 263 P. 45, 45 Idaho 880. 


68. See supra § 429. 


| 


73. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 S. 
Ct. 245, 273 U.S. 647, 71 L.Ed. 821]. 


74 In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 134 
Wash. 7. 


75. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power, etc., Co. v. Bayer, 47 S.Ct. 
245, 273 U.S. 647, 71 Lid. 821]. : 


76. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power, etc., Co. v. Bayer, 47 
S.Ct. 245,'273 U.S. 647, 71 L.Hd. 821). 

Change in point of diversion: 

After appropriation is perfected see 

infra §§ 462-477. 

a ie appropriation see supra § 

421. 


77. Syster v. Hazzard, 229 P. 1110, 
39 Idaho 580. 

[a] Items held improper for this 
purpose’ include the appropriator’s 
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ed total cost of construction, there is a sufficient com- 
pliance with the condition;‘* the permittee may buy 
works initiated under another permit for a similar 
appropriation of the same waters at the same place, 
and apply them to the performance called for by his 
own permit,’ although he must, in such ease, elect 
under which of the two permits he intends to oper- 
ate, as each must stand on separate construction.*° 


Authority to grant extensions of time. Whether 
the officials in charge of the issuance of permits have 
the power to grant an extension depends, of course, 
en the controlling statutes;*! but the mere fact 
that the statute does not in terms confer such power 
is not conclusive against its existence.®? Officials 
authorized to extend the time first set for perform- 
ance act quasi judicially and have a reasonable dis- 
éretion with respect to the exercise of their super- 
visory powers.®? 

Grounds for extending time. The test, in general, 
for determining whether there are sufficient grounds 
for granting extension is whether the grounds as- 
serted are such as would, in the absence of statute, 
affect the question of diligence, it being the duty 
of the officials having charge of the matter to grant 
an extension for causes of that character§* and be- 
ing outside their power so to act where the causes 
are not such as would excuse or justify delay, inde- 
pendent of statute.8° Mere financial inability or 
lack of means to prosecute the enterprise to comple- 
tion is of itself no ground for granting an extension 
of the time set for completion.*® When authorized 
to grant extensions for delays resulting from un- 
avoidable causes, it has been held that they may 
properly extend the time because of a general emer- 
geney hindering or preventing the progress of con- 
struction projects generally,’ or, in time of war, be- 
eause of the enlistment of the appropriator.** Ina- 
bility to make a lawful entry at.the contemplated 
place of appropriation before expiration of the pe- 
riod is a valid ground for an extension of the time 
for commencement of the work.*® 


Right to extend within prescribed statutory limit. 
Where the statute fixes a maximum period but au- 
thorizes the officials in charge of the issuance of per- 
mits®° to limit the time still further and subsequent- 
ly in their discretion to grant extensions of the limits 


salary and travelling expenses in in- 
vestigating machinery for the project. 


Syster v. Hazzard, 229 P, 1110, 39|in the permit. 


Idaho 580. 
78. Syster v. Hazzard, supra. 80. 
°79. Syster v. Hazzard, supra. 81. 


fa] Reason for rule.—This is an 
original and independent expenditure 
by the appropriator. Syster v. Haz- 22, 
zard, 229 P. 1110, 39 Idaho 580. 


{[b] Application to extension per- | supra. 
mit of existing works.—Where a per- 82 
mit is issued for enlargement or ex- Axi 
tension of existing works, the person 
granted such permit must complete Utah 50 
one fifth of such extension or enlarge- a : 
ment within one half of the time 84. 
granted for completion, 
claim credit for construction already 


105 Neb. 317; 


done at the time the permit was is- 85. 
sued. Clark y. Hansen, 206 P. 808, | Supra. 
‘35 Idaho 449. 86. Rio Puereo Irr. Co. y. 


[ec] Purchase at execution sale | SVpra- 
may be so applied although the title 87. 
does not become final until a year!105 Neb. 317. 
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after the sale, and such date is sub- 83. 
sequent to that set for performance 
Syster 
229 P. 1110, 39 Idaho 580. 


Syster v. Hazzard, supra. 


In re Application 7600 to Ap- 
propriate 30 Second Feet of Water, 
225 P. 605, 68 Utah 311. 92. 


In re Anvplication 7600 to Ap- 92. 
propriate 80 Second Feet of Water, 7 


In re Babson, 
to Appropriate Water, 272 P. 225, 
Rio, Puerco. Irn. Co. vi,Jastro, 


and cannot |141 P. 874, 19 N.M. 149. 
Rio Puereo Irr. Co. v. Jastro, 


In re Babson, 180 N.W. 562, 98. - 


[§ 430 


which they have fixed, the tentative limitation fixed 
in the permit can be extended and reéxtended so that 
the total time allowed the appropriator may amount 
to any part or all of the statutory maximum,** but 
not beyond that.%? 


Granting extension after expiration of original 
time limit. Under such a provision, they have the 
power, at least where the project has not been aban- 
doned but is being diligently and continuously pros- 
ecuted by the appropriator, to make an effective ex- 
tension of time, so that performance within it, al- 
though not within the time originally set in the per- 
mit, will be good, at any time before the expiration 
of the statutory maximum,®* even though the time 
originally fixed has expired before the extension is 
granted or the application therefor is made.°* Sim- 
ilarly, where the statute speaks in. terms of a reason- 
able time, a failure to perform within the time limit- 
ed by permit or decree is not fatal to the right to 
an extension, which may still be granted although the 
set period has expired,®® where the statute does not 
in terms require a strict compliance, the courts be- 
ing loath to declare a forfeiture for a failure in that 
respect;°® while the work done after that time does 
not, of course, operate precisely the same as that 
done within the period, nevertheless such work may 
indicate the intention and good faith of the appro- 
priator so as to tend strongly to support an extension 
allowed thereafter.®? 


Extension as to one element only. However, 
where the statute or the permit fixes various times 
for the commencement, and for the completion of >a 
proportion and of the whole, of the work, an exten- 
sion of time as to one of these requirements has no 


effect on the others, so that the appropriation fails, 


despite such extension, if those others are not per- 
formed within the time set for them.®’ 


Appropriations at or through federal forest re- 
serves. If provision is made not only for a basie 
period within which work shall be commenced, but 
further that, where the appropriator seeks to divert 
the water at or through a natural forest reserve, as 
to which a federal permit must be obtained, work 
shall be commenced within a like period from the ob- 
taining of such permit, suspension of the work pend- 
ing the time oceupied in applying for, and obtain- 


In re Babson, supra. 

@9. Bassett v. Swenson, 5 P.(2d) 
722, 51 Idaho 256. 

90. See supra § 429. 

91. Pool v. Utah County Light & 
Power Co., 195 P. 289, 36 Utah 508. 
Pool v. Utah County Light & 
Power Co., supra. 

Pool v. Utah County Light & 
Power Co., supra. 

94. Pool v. Utah County Light & 
Power Co., supra. 

73 95. In re Rights to Use of Water 
of White River and its Tributaries, 
(Or.) 16 P.(2d) 1109. 

96 In re Rights to Use of Water 
of White River and its Tributaries, 
suvra. 

97. In re Rights to Use of Water 
of White River and its Tributaries, 
supra. 


v. Hazzard, 


TSO) Y Naw. 1562, 


In re Apnlication 7600 


Jastro, 


Washington State Sugar Co. v. 
Goodrich, 147 P. 1073, 27 Idaho 26. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


¢ 


§§ 430-432] 


ing, the federal permit does not impair the appropri- 


ator’s rights provided he diligently prosecutes his 
effort to obtain the permit.®® 


Appropriations by United States of waters under 
the control and dominion of a state are subject to 
the state laws as to the time of performance, in the 
absence of any special exception expressed in the 
statutes as to such appropriations.! 


[§ 431] (4) Certificate of Performance. In some 
statutes there are further requirements relating to 
notice of the timely performance of the acts requir- 
ed, and their approval by designated officials;2 and 
where that is so, the validity of the appropriation, 
so far as dependent on such matters, rests on the 
construction and operation of the statute.* In or- 
der to warrant such approval and the issuance of 
a license or certificate based on it, it must appear 
that the water is being used at the place and for the 
purpose intended and described in the permit. The 
determination made by the designated officials is, 
under some of the statutes, a mere ministerial deter- 


mination for their own guidance in deciding whether. 


they shall approve and confirm the sufficiency of the 
appropriator’s acts and is not judicial.° Their con- 
clusions and determinations in that respect are in- 
effectual for any other purpose.® The consequent 
license or certificate of compliance does not create 
or grant vested water rights, being no more than 
evidence of such rights;7 where procured by fraud 
of the appropriator, it will not sustain the appropri- 
ation which may be denied for failure to comply with 
the requirements as to performance in like manner 
as if no such certificate ever issued;® nevertheless 
it is not subject to collateral attack,® at least by one 
who had no rights which were affected at the time 
of issuance although he subsequently acquired such 


99. Merritt v. Los Angeles, 120 P. 
1064, 162 Cal. 47; Inyo Consol. Water 
Co. vy. Jess, 119 P. 934, 161 Cal. 516; 
Wishon v. Globe Light & Power Co., 
110 «Py 290). Lb) Cal. 137; 


proval of 
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expiration of the time fixed by statute 
for completion of the work and ap- 
completion, 
Wood Canal Co. v. Chapman, supra. 
(3) An actual beneficial use of water 


such 
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rights.‘ No certificate prior to such final one evi- 
dencing completion of the appropriation is even pri- 
ma facié evidence of an appropriation.+! 


[§ 432] (5) Cancellation of Permit. In some ju- 
risdictions there are statutes providing for cancella- 
tion by the boards or officers with whom appropria- 
tors’ notices or claims are filed or by whom permits 
are issued, of the proceedings or the permit.1* By 
some authorities, such statutes have been held not 
to confer judicial power on the officer designated 
thereby,*® and are held not to call upon him to con- 
strue or apply the law, but to be empowered only to 
make an examination of the facts as to whether the 
permit has been complied with;1* but, by others, 
they have been held invalid as attempting to confer 
judicial power on the boards or officers named, in der- 
ogation of the separation of powers established by 
the state constitution.15 The duties and powers of 
the boards or officers in this regard are, it has been 
held, strictly limited and confined to those which are 
granted by the statute,® and the fact that they have 
general supervision over the subject does not give 
them jurisdiction over any and all controversies that 
may arise out of the operation of the law.t’ Where 
notice of cancellation is required by the statute, the 
board or officer may not cancel without giving such 
notice.t® When cancellation is authorized for lack 
of diligence in completion of the works, a case for 
its exercise is not made where an appropriator for 
supply on a large scale fails or refuses to furnish one 
particular tract or individual with water under the 
system.?® A permit fixing a definite period as to 
the construction of works or the application of wa- 
ter cannot be canceled within that period for a fail- 
ure to construct or apply ;2° but where the designat- 
ed period lapses without the prescribed acts having 
been performed, it is the duty of the officials having 


sufficiency of an application to con- 
struct works and appropriate water, 
he can upon the same basis of reason- 
ing be vested with power to say that 
the holder of such permit has not per- 


Big 


{a] Failure to do work necessary 
as basis for permit for the use of the 
forest reserve is destructive of the 
right, however. Merritt v. Los An- 
geles, 120 P. 1064, 162 Cal. 47. 


1, Pioneer Irr. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
732. 

2. See statutory provisions; 
cases infra notes 3-11. 


3. See cases infra this note. 


{a] Particular statutes avplied.— 
(1) Under Act March 11, 1903 § 4, re- 
quiring publication of notice of the 
completion of construction within the 
statutory period, but failing to spec- 
ify in what manner such appropria- 
tion shall be made, a publication in a 
newspaper for such time and under 
such circumstances as to satisfy the 
general requirements for publication 
of notice has been held Sufficient. Big 
Wood Canal Co. v. Chapman, 263 P. 
45, 45 Idaho 380. (2) The approval 
of the works, following notice of com- 
pleted construction, under Comp. St. 
§ 5575, is not the same as their ac- 
ceptance as being satisfactory under 
a contract with the state for their 
construction as part of a reclamation 
project, and approval of the kind con- 
templated under the named section is 
sufficient to support the appropriator’s 
right even though the state refuses 
to accept them as complying with the 
contract until a later date, after the 


and 


was a condition of the appropriator’s 
right to a certificate of compliance, 
as well under the statute of 1895 (L. 
[US8951e e869) vas under Le Clg t isc 
153. Kersenbrock v. Boyes, 145 N.W. 
$37, 95 Neb. 407. 

4 Basinger v. Taylor, 211 P. 1085, 
36 Idaho 591. 

5. Department of Public Works of 
California, Division of Water Rights 
v. Superior Court in and for Siski- 
you County, 239 P. 1076, 197 Cal. 215. 


6. Department of Public Works of 
California, Division of Water Rights 
v. Superior Court in and for Siskiyou 
County, supra. 


7. Basinger v. Taylor, 211 P. 1085, 
36 Idaho 591; Kersenbrock v, Boyes, 
145 N.W. 887, 95 Neb. 407. 

8 Kersenbrock v. Boyes, supra. 

9. Warren Irr. Co. v. Charlton, 197 
P. 1030, 58 Utah 113; May v. Penton, 
(OWyo.)) 168 PRs(2d) 335. 

10. May v. Penton, supra. 

11. Basinger v. Taylor, 164 P. 522, 
30 Idaho 289. 


12. See statutory provisions; 
cases passim infra this section. 


13. Speer v. Stephenson, 102 P. 365, 
370, 16 Idaho 707. 


“Tf the state engineer was rightly 
vested with the power in the admin- 
istration of his office to determine the 


and 


formed the conditions required by 
such permit. . This is purely a 
ministerial duty connected with the 
administration of the law as it is im- 
posed unon the state engineer.” Speer 
v. Stephenson, supra. 


14. Speer v. Stephenson, supra. 


15. Fairbanks v. Hidalgo County 
Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 261 S.W. 542. 


16, Fairbanks v. Hidalgo vou 
Water Improvement Dist. No. 2, st- 
pra. 

17. Fairbanks v. Hidalgo County 
Water Imp. Dist. No. 2, supra. 


[a] Cancellation and annulment of 
files and records are not authorized 
by statutes providing for the ecancel- 
lation of permits or the annulment of 
appropriation proceedings of which 
notice has been filed with the board 
or officer. Fairbanks v. Hidalgo 
County Water Improvement Dist. No. 
2, (Tex.Civ.App.) 261 S.W. 542. 


18. Fairbanks v. Hidalgo County 
Water Improvement Dist. No. 2, su- 
pra. 


19, Fairbanks v. Hidalgo County 
Water Improvement Dist. No. 2, su- 
pra. 


20. In re Florence Silver Min. Co., 
29 B.C. 558. See Syster v. Hazzard, 
229 P. 1110, 39 Idaho 580 (to same 
effect). 
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the power of cancellation to exercise it.21 
been held that, in the absence of express language 
to the contrary, provisions for the cancellation of 
permits operate retroactively so as to allow of can- 
cellation of those issued prior to their adoption,?? 
the statutes not being void on account of operating 
thus, at any rate where such cancellation is after due 
The cancellation does not take 
from the permittee any of the rights which he may 


notice and hearing.?? 


have acquired by his acts.?4 


[§ 433] 4. Nature and Extent of Rights in Gen- 
eral*?°—a. General Nature of Water Rights by Ap- 
A “water right” has been defined as 
the right, in due order of priority and within the 
maximum appropriation, to use that amount of wa- 


propriation.?° 


21. Clark v. Hansen, 206 P. 808, 35 
Idaho 449. 


22. Kersenbrock v. Boyes, 145 N. 
W. 837, 95 Neb. 407. 

{a] Rule applied.—Where a can- 
eellation provision specifies as a 
ground a failure for three years to 
apply the water to a beneficial use, 
the authorities empowered need not 
delay cancellation of permits issued 
before the statute until three years’ 
lapse, but may cancel on account of a 
nonuser for three years, all or part 
of which time is before the enact- 
ment of the provision. Kersenbrock 
v. Boyes, 145 N.W. 837, 95 Neb. 407. 

23. Kersenbrock v. Boyes, supra. 

24. Speer v. Stephenson, 102 P. 
365, 16 Idaho 707. 

25. Nature and extent of right ac- 
quired by prescription see supra § 
407. 

Nature of right of consumer or 
stockholder of irrigation company see 
infra §§ 1055, 1056. 

26. Nature for taxation purposes 
see Taxation §§ 141-143. 

27. U.S. v. American Ditch Ass’n, 
2 F.Suppl. 867. 

28. U.S.—Marks v. Hilger, 262 F. 
302; Rickey Land & Cattle Co. v. 
Miller & Lux, 152 F. 11, 81 C.C.A. 207 
{aff 146 F. 574, and aff 31 S.Ct. 11, 218 
U.S. 258, 54 L.Ed. 1032]. 
_ Alaska.—Madigan Vi 
Min. Co., 3 Alaska 63. 

Cal.—E. Clemens Horst Co. v. Tarr 
Mining Co., 163 P. 492, 174 Cal. 430; 
Cardoza v. Calkins, 48 P. 1010, 117 


Kongarok 


Cal. 106; Natoma Water, etc., Co. v. 
Hancock, 31) Py 112, 35 PR. 334), 101 
Cal. 42; Lower Kings River Water 


Ditch Co. v. Kings River, etc., Canal 
Co.,: 60 Cal. 408; Stein Canal Co. v. 
Kern Island Irr. Canal Co., 53 Cal. 
563; Nevada County, etc., Canal Co. v. 
Kidd, 37 Cal. 282; McDonald vy. As- 
kew, 29 Cal. 200; Natoma Water, etc., 
Co. v. McCoy, 28 Cal. 490; Phoenix 
Water Co.-v. Fletcher, 23 Cal. 481; 
Kidd v. Laird, 15 Cal. 161, 76 Am.D. 
20. Orpmans Vv. dixon, 13),Cal.. 133+ 
Tartar v. Spring Creek Water, etc., 
@o40) Cal, 395. 


Colo.—Comstock v. Ramsay, 133 P. 
1107, 55 Colo. 244; Wellington v. 
Beck, 95 P. 297, 43 Colo. 70. 


Idaho.—McKean v. Idaho. Irr. Co., 
227 P..1057, 39 Idaho 360; Bailey v. 
Idaho Irr. Co., 227 P. 1055; Bennett 
v. Nourse, 125 P. 1038, 22 Idaho 249. 
i Mont.—Donich v. Johnson, 250 P. 
963, 77 Mont. 229; Beaverhead Canal 
Co. v. Dillon Electric Light, etc., Co., 
85 P. 880, 34 Mont. 135. 

Nev.—Ennor v. Raine, 74 P. 1, 27 
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It has 
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ter which reasonably suffices for the owner’s needs 
at any particular time;?* and it gives him the right 
to have the water continue to flow in its usual man- 
ner and in its natural channel to his place of diver- 
sion without any material interruption which will 
deprive him of the use to which he is entitled.?§ 
While the appropriator may get absolute ownership 
or title to water which he has actually diverted and 
captured in his instruments of diversion,?® although 


even as to this there seems to be some dispute,?° it 


Nev. 178; Tonkin v. Winzell, 73. P. 
593, 27 Nev. 88; Barnes vy. Sabron, 10 
Nev. 217. 


Or.—Morgan v: Shaw, 83 P. 534, 47 
Or. 333; Glaze v. Frost, 74 P. 336, 44 
Or229. 


Utah.—Richmond Irr. Co. v. Shaw, 
181 P. 162, 54 Utah 379; Cole v. Rich- 
ardserrr, Coss) Pao Gn 2 l Uita le 2055 
101 Am.S.R. 962; Salt Lake City v. 
Salt Lake City Water, etc., Power Co., 
67 P. 672, 24 Utah 249, 61 L.R.A. 648 
[aff 71 P. 1069, 25 Utah 456]. 


29. Vaughan v. Kolb, 280 P: 518, 
130 Or. 506; Madison vy. McNeal, 
(Wash.) 19 P.(2d) 97. 


30. Glavin v. Salmon River Canal 
Co., 258 P. 532, 44 Idaho 583; State v. 
Sixth Judicial Dist. Court in and for 
Humboldt County, 1 P.(2d) 105, 53 
Nev. 343. 


[a] Capture in excess of amount 
to which prior appropriator is entitled 
can give him no title as against the 
vested rights of secondary appro- 
priators to the excess. Gunnison 
Irr. Co. v. Gunnison Highland Canal 
Co., 174 P. 852, 52 Utah 347. 


31. U.S.—Murphy v. Kerr, 296 F. 
5386 [aff 5 F.(2d) 908, 41 A.L.R. 13594; 
Bader Gold Mining Co. v. Oro Electric 
Corp., 245 EF. 449, 157 C.C.A. 611. 


Cal.—Bazet v. Nugget Bar Placers, 
296 P. 616, 211 Cal. 607; Scott v. Fruit 
Growers’ Supply Co., 258 P. 1095, 202 
Cal. 47; Lindblom v. Round Valley 
Water Co., 173 RP. 994,'178 Cal. 450; 
Hufford v. Dye, 121 P. 400, 162 Cal. 
147; Parks Canal, etc., Co. v. Hoyt, 
57 Cal. 44; Los Angeles v. Bald- 
win, 53 Cal. 469; Nevada County, etc., 
Canal \Co.. v.. Kidd, 37 Cal! 282: Mce- 
Donald v. Askew, 29 Cal. 200; Kidd 
v. Laird, 15 Cal. 161, 76 Am.D. 472; 
Big Rock Mut. Water Co. v. Valyer- 
ee Ranch Co., 248 P. 264, 78 Cal.App. 


Colo.—Saint v. Guerrerio, 30 P. 335, 
17 Colo. 448, 31 Am.S.R. 320; Monte 
Vista Canal Co. v. Centennial Irrigat- 
ing Ditch Co., 123 P. 831, 22 Colo.App. 
864; Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, 125 P. 576, 22 
Colo.App. 270. 


Mont.—Rock Creek Ditch & Flume 
Co. v. Miller, 17 P.(2d) 1074; Custer v. 
Missoula Public Service Co., 6 P.(2d) 
131, 91 Mont. 136; Tucker v. Missoula 
Light & Water Co., 250 P. 11, 77 Mont. 
91; Verwolf v.-Low Line Irr. Co,, 
227 P. 68, 70 Mont. 570; Allen v. Pet- 
rick, 222 P. 451, 69 Mont. 373; Creek 
v. Bozeman Waterworks Co., 38 P. 
459, 15 Mont. 121. 

Nev.—Prosole vy. Steamboat Canal 
Co., 140 P. 720, 144 P. 744, 37 Nev. 154. 
But see Ennor v. Raine, 74 P. 1, 2, 27 
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is a well settled general rule that a water right or 
the right of an appropriator is simply a usufructuary 
right which gives the owner no property right or 
title in the corpus of the water flowing in the natural 
watercourse,*! especially where there is a statute to 


Nev. 178 (where the prior appropria- 
ES: spoken of as owner of the wa- 
ter). 


N.M.—Snow vy. Abalos, 140 P. 1044, 
18 N.M. 681. 


Or.—Claypool v. O’Neill, 133 P. 349, 
65tOrs bles 

Utah.—Garner y. Anderson, 248 P. 
496, 67 Utah 553; U. S. v. Caldwell, 
231 P. 434, 64 Utah 490; Cleary v. 
Daniels, 167 P. 820, 50 Utah 494; Salt 
Lake City v. Salt Lake City Water, 
etc., Power Co., 67 P. 672, 24 Utah 249, 
yd see 648 [aff 71 P. 1069, 25 Utah 


[a] No property in corpus.—“The 
property is not in the corpus of the 
water, but is only in the use.” Ne- 
vada County, etc., Co. v. Kidd, 37 Cal. 
282, 310. 


[b] Peculiar nature of right.— 
“Priority of right to the use of water 
from a natural stream is a right pe- 
culiar in its nature. A party entitled 
to such priority, unless he can show 
that he is entitled to all the water of 
the natural stream cannot, in the na- 
ture of things, identify certain spe- 
cific water as belonging to himself, 
while the same is running in the nat- 
ural channel. Being entitled only to 
a certain quantity of the water, less 
than the whole, it is only after a 
proper diversion of such quantity in- 
to his own separate ditch or lateral 
that the prior appropriator can be 
said to have title, in kind, to a specific 
water thus diverted.” Saint v. Guer- 
rerio, 30°) B. 835,337; 11 Colo:-448sad 
Am.S.R. 320. 


[c] Water not subject of private 
ownership.—(1) “This court has nev- 
er departed from the doctrine that 
running water, so long as it continues 
to flow in its natural course, is not, 
and cannot be made the subject of 
private ownership. A right may be 
acquired to its use, which will be re- 
garded and protected as property; but 
it has been distinctly declared in sev- 
eral cases that this right carries with 
it no specific property in the water 
itself... Kidd: v. Laird, 15 .Cal., 161; 
130, 16 Am. Ds, 4722, .¢2) .iEheq true 
reason for the rule that there can be 
no property in the corpus of the wa- 
ter running in a stream is not that 
it is dedicated to the public, but be- 
cause of the fact that so long as it 
continues to run there cannot be that 
possession of it which is essential to 
ownership. ‘ One may have the 
right to take water from the stream, 
even the exclusive right to do so, but 
in that case he does not have the 
right to a specific particle of water 
until he has taken it from the stream 
and reduced it to possession.’’ Palm- 
er v. Railroad Commission of Califor- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§453] 


the effect that the ownership of public waters is in 
the state.*? Nor does an appropriator gain any title 
or property right in the land forming the bed or 
banks of the stream from which the water is appro- 
priated,** or, indeed, even to that part of the bed or 
banks which holds a head of water created by a dam 
which the appropriator has constructed to divert the 
water;*+ and he gains no exclusive right of access 
to the stream as far above his dam as he sets the 
But although a water right may be 
incorporeal,®® and only a right to the use of the wa- 
ter,®* it is, nevertheless, a private property right 
which will be treated and protected as such;** and 
the mere appropriation of water does not subject it 
to a public use if it has not been otherwise dedicat- 
ed to a public use.*® As to the precise nature of the 
property, it has been said that it is in the nature of 
an easement in gross,*° which, according to the cir- 


water back.*® 


nia, 138 P. 997, 999,167 Cal. 163: 
Ownership of flowing water of 
stream see supra § 1. 


Right of secondary appropriator to 
exchange water see infra § 445. 


32. Coulson vy. Aberdeen-Spring- 
Beit Canal Co., 227 P. 29, 39 Idaho 
320. 

33. Butte Canal & D. Co. v. Vaugh, 


11 Cal. 143, 70 Am.D. 769; Naches & 
Cowiche Ditch Co. v. Weikel, 151 P: 
494, 87 Wash. 224. 

34. Natoma Water, etc., Co. v. 
Hancock, 35 P. 334, 31 P. 112, 101 Cal. 
42. : 

35. Natoma Water, 
Hancock, supra. 

36. Kimball v. Gearhart, 12 Cal. 
27; Bennett v. Twin Falls North Side 
Land & Water Co., 150 P. 336, 27 Ida- 
ho 643. 

37. See cases supra note 31. 

38. U.S.—Northside Canal Co. v. 
State Board of Equalization, 8 F.(2d) 
T2329: 

Cal.—Thayer v. California Develop- 
ment Co:, 128: P: 21, 164:Cal; 117; Rup= 
ley v. Welch, 23 Cal. 452. 


Colo.—Nevius v. Smith, 279 P. 44, 
86 Colo. 178; Ft. Lyon Canal Co. v. 
Rocky Ford Canal, Reservoir, Land, 
Loan & Trust Co., 246 P. 781, 79 Colo. 
511; Sterling v. Pawnee Ditch Exten- 
sion Co., 94 P. 339, 42 Colo. 421, 15 L. 
R.A.N.S. 238; Nichols v. McIntosh, 
34. P, 278; AS "Colo: 22: 


Idaho.—First Security Bank of 
Blackfoot v. State, 291 P. 1064, 49 
Idaho 740; Independent Irr. Co. v. 
Baldwin, 252 P. 489, 43 Idaho 371; 
Sanderson v. Salmon River Canal Co., 
199 P. 999, 34 Idaho 145 [error dism 
43 S.Ct. 94, 260 U.S. 755, 67 L.Ed. 4971; 
Bennett v. Twin Falls North Side 
Land & Water Co., 150 P. 336, 27 Ida- 
ho 643; Washington State Sugar Co. 
v. Goodrich, 147 P. 1073, 27 Idaho 26; 
Montpelier Milling Co. v. City of 
Montpelier, 113 P. 741, 19 Idaho 212; 
Lockwood v. Freeman, 98 P. 295, 15 
Idaho 395. 


Mont.—Hansen v. Larsen, 
229, 44 Mont. 350. 


Web.—In re Kearney Water & Elec- 
tric Powers Co., 149 N.W. 363, 151 N. 
WwW. 319, 97 Neb. 139, 779; Crawford 
Go. v. Hathaway, 93 N.W. 781, 67 
Neb. 325, 108 Am.S.R. 647, 60 L.R.A. 
889. 

Or.—In re Rogue River Adjudica- 
tion, e25ie 28987, 120) Ore 230; pin” re 
Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592; In re Schollmeyer, 138 P. 
211, 69 Or. 210. 

Utah.—Salt Lake City v. Salt Lake 


ete.;’ Co. Vv. 


120) Pe 
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thereto.4 


ment.*? 


City Water, etc., Power Co., 67 P. 672, 
24 Utah 249, 61 L.R.A. 648 [aff 71 P. 
1069, 25 Utah 4561. 

[a] “State engineer has no au- 
thority to deprive a prior appropria- 
tor of water from any streams in this 
state, and give it to any other person. 
Vested rights cannot thus be taken 
away.’ Lockwood v. Freeman, 98 P. 
295, 296, 15 Idaho. 395. 


Protection of water rights against 
taking without compensation see Em- 
inent Domain § 134. 


_ 39. Thayer v. California Develop- 
ment Con iac ese. 164, Callealuors 


[a] Mere appropriation not dedi- 
cation to public use.—Under Civ. 
Code § 1410, declaring that the right 
to the use of running water of a 
stream, canyon, or ravine may be ac- 
quired by appropriation, a mere ap- 
propriation of water is not in itself a 
dedication or appropriation to the 
public use. Thayer v. California De- 
velopment Co., 128 P. 21, 164 Cal. 117. 


40. Maclay v. Missoula Irr. Dist., 
3 P. (2d) 286, 90 Mont. 344; Mussel- 
shell Valley Farming & Livestock Co. 
v. Cooley, 283 P. 213, 86 Mont. 276; 
Smith v. Denniff, 60 P. 398, 24 Mont. 
20, 81 Am.S.R. 408. 


41. Hastings & Heyden Realty Co. 
ve. Gest, 201 P. 37; 70° Colo. 278% Ma- 
clay v. Missoula Irr. Dist., 3 P.(2d) 
286, 90 Mont. 344; Utah Metal & Tun- 
nel Co. v. Groesbeck, 219 P. 248, 62 
‘Utah 251. 


42. Wyatt v. Larimer & Weld Ir- 
rigation Co.,. 38) P. 144, 150,:18 Colo. 
298, 36 Am.S.R. 280. 


43. Davis v. Randall, 99 P.'°322, 44 
Colo. 488; Bates v. Hall, 98 P. 3, 44 
Colo: (8605 Dravelers’ (ins. “Co, -v. 
Childs, 54 P. 1020, 25 Colo. 360; Monte 
Vista Canal Co. v. Centennial Irri- 
gating Diteh,Co:,. 123 RP. 831, (22. Colo. 
App. 3864; Bennett v. Twin Falls 
North Side Land & Water Co., 150 P. 
336, 27 Idaho 643; Paddock vy. Clark, 
126 P. 1053, 22 Idaho 498; Russell v. 
Irish, 118 P. 501, 20 Idaho 194; Niel- 
son vy. Parker, 115, P. 488, 19 Idaho 
727; Ada County Farmers’ Irr. Co. v. 
Farmers’ Canal Co., 51 P. 990, 5 Idaho 
793, 40 L.R.A. 485. 


44, Adamson v. Black Rock Power 
& Irrigation Co., 12 F.(2d) 487; Sut- 
ter-Butte Canal Co. v. Great Western 
Power Co. of California, 224 P. 768, 
65 Cal.App. 597; Nenzel v. Rochester 
Silver Corporation, 259 P. 632, 263 P. 
wit, 50s Nev. 352, 439: 


45. U.S.—Murphy vy. Kerr, 296 F. 
536 [aff 5 F.(2d) 908, 41 A.L.R. 1359]; 
Rickey Land & Cattle Co. v. Miller & 
Lux, 152 F. 11, 81 C.C.A. 207 [aff 146 
BW 614,- and aff-31- S.Ct. 21, 218 U.S: 
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cumstances, may or may not be an easement annexed 
or attached to certain lands as an appurtenance 
Also, 
ral stream has been said to constitute an easement, 
in the stream, which is an incorporeal heredita- 
The right has been defined as real property 
both with,** and without,#4 statutory provision to 
that effect; and, where the right is used for the 
benefit of, or in connection with, a particular piece 
of land, it is often regarded as an incorporeal here- 
ditament appurtenant to the land.*° 
said, however, that, while a water right partakes of 
the nature of real estate, it is not land in any sense, 
and, when considered alone and for the purpose of 
taxation, it is personal property.*® 
of an appropriator is separable from any land to 
which it may be appurtenant;** and it is not neces- 
sarily dependent 


a valid appropriation from a natu- 


It has been 


The water right 


upon, or appurtenant to, the place 


258, 54 L.Ed. 1032]; U. S. v. Ameri- 
ean Ditch Ass’n, 2 F.Suppl. 867. 


Cal.—Palmer v. Railroad Commis- 
sion of California, 138 P. 997, 167 Cal. 
163; Crooker v. Benton, 28 P. 953, 
93 Cal. 365; Ely v. Ferguson, 27 P. 
587, 91 Cal. 187. 


Idaho.—Molony v. Davis, 233 P. 
1000, 40 Idaho 443; Koon v. Empey, 
231 P. 1097, 40 Idaho 6; Hall v. Black- 
man, 68 P. 19, 8 Idaho 272. 


Mont.—Maclay v. Missoula _ Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; 
Lensing v. Day & Hansen Security 
Co., 215 P. 999, 67 Mont. 382. 


Nev.—Prosole v. Steamboat Canal 
soe 140 P. 720, 144.P. 744, ‘37 Nev. 


N.M.—First State Bank of Alamo- 
gordo v. McNew, 269 P. 56, 33 N.M. 
414; Snow v. Abalos, 140 P. 1044, 18 
N.M. 681. 


Or.—In re Water Rights of De- 
schutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
North Powder River, 144 P. 485, 146 
P. 475, 75 Or. 88; McCoy v. Huntley, 
119 P. 481, 60 Or. 372, Ann.Cas.1914A 
320; Porter vy. Pettengill, 110 P. 393, 
57 Or. 247. 


Wash.—Madison v. McNeal, 19 P. 
(2d) 97; Tedford v. Wenatchee Rec- 
lamation Dist., 221 P. 328, 127 Wash. 
495; Briggs v. Murray, 69 P. 765, 29 
Wash. 245. 

Wyo.—Frank v. 
1025, 4 Wyo. 


Contra Bloom v. West, 32 P. 846, 3 
Colo.App. 212. 


[a] Entirely distinct from means 
of diversion.—“The usufructuary 
right or water right is appurtenant to 
the land upon which it is applied to a 
beneficial use. sige Lt TS wanernely, 
distinct from the property right in 
the diversion dam, canals, ditches, 
and reservoirs, by which the water is 
diverted, stored, and carried to the 
land for beneficial use thereon. ‘The 
water right is an incorporeal heredit- 
ament in the flow and use of the 
stream as a natural resource.” Mur- 
phy v. Kerr, 296 F, 536. 541 [aff 5 F. 
(2d) 908, 41 A.L.R. 1359]. 


“Real property” see Property § 19 
et seq. 


Right to sever and transfer apart 
from land see infra § 480. 


46. See Taxation § 142. 

47. Andrews v. North Side Canal 
Co., (Idaho) 12 P.(2d) 263; Kofoed 
v. Bray, 220 P. 532,69 Mont. 78; Tal- 
bot v. Joseph, 155 P. 184, 79 Or. 308. 


; Cees in place of use see infra 


Hicks, 35 P. 475, 
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where the water is used,*® for the right may exist, al- 
though there is no particular land to which it can be 
said to be appurtenant;#® and a water right is the 
property of the one who made the appropriation re- 
gardless of whether he owned the land upon which 
the water was to be used.®° After a water right has 
been severed from the land and transferred by deed 
not making it appurtenant to any particular land, it 
is not an appurtenance until it becomes such by being 
used with and for the benefit of a particular piece 
of land.®4 In some cases the water right has been 
regarded as an incorporeal hereditament appurtenant 
to the owner’s ditch or means of diversion,®? and ¢o- 
extensive with the owner’s right to the ditch itself;°* 
but it has several times been pointed out that the 
water right is a type of property which is separate 
and distinct from the property right in the ditch, 
eanal, or other works constructed to divert, conduet, 
or store the same.°* 


Distinguished from riparian rights.®°> <A water 
right by appropriation is distinguished from the use 
of a riparian proprietor in that the former contem- 
plates a tenancy in severalty, while the latter is es- 
sentially a tenancy in common with all other ripari- 
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an proprietors on the same stream.*® The doctrine 
of appropriation excludes the idea of equality and 
makes each water right superior to all others subse- 
quently initiated and completed, and inferior to all 
that have been previously acquired, while the char- 
acterizing feature of riparian ownership is that the 
right of each person is correlated with the right of 
every other person.®? The right of prior appropria- 
tion can be measured by a fixed rule, and the amount 
of water can be definitely determined, but the quan- 
tity of water which a riparian proprietor is entitled 
to use for irrigation cannot ordinarily be ascertained 
in advance, for the reason that the right of each 
must be exercised in subordination to that of all the 
others.>§ 


[§ 434] b. Use and Quality of Water—(1) Right 
of Exclusive Use.°® As a general rule, an appropri- 
ator, subject to rights in existence at the time the 
appropriation is made, is entitled to the use of all 
the water up to the amount of his appropriation, and 
reasonably necessary for the purposes thereof, to 
the complete exclusion of all others and without 
diminution or material alteration.°° However, the 
right of an appropriator is not completely unrestrict- 


_ Transfer sevarate from land see Neiswanger, 59 P. 561, 6 Idaho 750. 58. In re Sucker Creek, supra. 

infra § 480. 51. Custer Consol. Mines Co. v. 59. Amount to be used see infra 
48. Union Mill, ete, Co. v. Dang-|City of Helena, 156 P. 1090, 52 Mont. | §§ 447-460. 

berg, 81 F. 78; Anderson v. Camp- | 35, Time of use see infra § 461. 


bell, 4 Alaska 660; First Sec. Bank of 
Blackfoot v. State, 291 P. 1064, 49 
Idaho 740; Smith v. Denniff, 60 P. 
398, 24 Mont. 20, 81 Am.S.R. 408. 

[a] Property is of separate and 
specific kind.—“‘When the waters of 
a stream have been diverted from its 
natural course, and carried through a 
ditch, or by other means, and bene- 
ficially used in another place, the 
appropriator of such waters becomes 
the owner of property of a separate 
and specific kind. The water right 
thus appropriated is not necessarily 
appendant or appurtenant either to 
the mining claim upon which the wa- 
ter is used, or the mining claim 
through which the stream flows, 
whence the water was diverted, but 
the right to use the water so appro- 
priated belongs to the owner of the 
itch constructed for its conveyance, 
to the extent so appropriated.” An- 
ederson vy. Campbell, 4 Alaska 660, 666. 


Right to change place of use see 
infra § 462. 

49. Hotter v. Kimsey, 163 P. 75, 
‘$62 Colo. 326; Sanderson v. Salmon 
River Canal Co., 199 P. 999, 34 Idaho 
145 [error dism 43 S.Ct. 94, 260 U.S. 
"755, 67 L.Ed. 497]; St. Onge v. Blake- 
ly, (245 BP: 532, 76 Mont. 1; Sayre v. 
Johnson, 81 P. 389, 33 Mont. 15; Pat- 
tterson v. Ryan, 108 P. 1118, 37 Utah 
410; Sowards v. Meagher, 108 P, 1112, 
37 Utah 212. 


50. Hotter v. Kimsey, 163 P. 75, 
62 ‘Colo. 326; First Sec. Bank of 
Blackfoot v. State, 291 P. 1064, 49 Ida- 
ho 740; Warren v. Senecal, 228 P. 
71, 71 Mont. 210; Leggat v. Carroll, 
76 P. 805, 30 Mont. 384; Smith v. Den- 
nifi, 60 P. 398, 24 Mont. 20, 81 Am.S.R. 
A08. 


[a] Mistake as to boundaries,— 
Where an appropriator, through a 
mistake as to the location of his 
boundaries, conducts water to and ap- 
plies it on land of another, the water 
nevertheless belongs to the appro- 
priator and not to the other person 
whose land through mistake has re- 
ceived the benefit of it. Mahoney v. 


Transfer separate from land see in- 
fra § 480. 


52. Rickey Land & Cattle Co. v. 
Miller & Lux, 152 F. 11, 81 CCA. 207; 
Lower Kings River Water Ditch Co. 
Vo cing so iRiversete,, Canal, (CO. ui60 
Cal. 408; Evans Ditch Co. v. Lake- 
side Ditch Co., 108 P. 1027, 13 Cal. App. 
119s “Geddis’ Vv. Parrish, 21 Pf. 3l4n1 
Wash. 587. 


53. -Rickey Land & Cattle Co. v. 
Miller bse 15 25h All. Ste COA e207, 
Laff 46 F. 574, and aff 31 S.Ct. 11, 218 
US. 258, 54 L.Wd: 1032), 


54. Murphy v. Kerr, 296 F. 536 [aff 
5 B.(2d) 908, 41 A.L.R. 1359]; In re 
Johnson, 300 P. 492, 50 Idaho 573; 
Maclay v. Missoula Irr. Dist., 3 P. 
(2d) 286, 90 Mont. 344. 


Transfer of water right with or 
hen! from ditch or works see infra 
§ 480. 


55. Nature of riparian rights in 
general see supra §§ 12, 13. 


Waiver of riparian rights by asser- 
tion of rights as appropriator see su- 
pra §§°12, 13. 

56. State v. Davis, 240 P. 882, 116 
Or. 232; Caviness v. La Grande ifrr. 
Comision) GOMOr an: 


[a] Appropriator may have sever- 
al right to definite amount.—‘Where 
the old riparian right system pre- 
vails, a riparian owner using water 
in that capacity is, in effect, always 
a tenant in common with other ripa- 
rian owners on the same stream, and 
the amount to which such riparian 
owner is entitled varies with the rea- 
sonable demands of the other proprie- 
tors. In other words, it is not a 
right to a definite amount of water 
while an appropriator is always a 
tenant in severalty and a decree 
can be rendered under the statute 
recognizing the right of an appro- 
priator for a definite amount of wa- 
ter.’ In re Water Rights of De- 
schutes River and Its Tributaries, 294 
P. 1049, 1051, 286 P. 568, 134 Or. 623. 

57. In re Sucker Creek, 163 P. 430, 
83) Ori a 228k 


,205; 


690. U.S.—State of Arizona v. State 
of California, 51 SiCt. 522575283 Wess 
423, 75 L.Wd. 1154; Vineyard Land & 
Stock Co. v. Twin Falls Oakley Land 
& Water (Co. 245, F.. 30,0 Loup Cie@ean 
326; Morris v. Bean, 146 F. 423 [aff 
159, ES 651, 86 C:C-A.) 519 (Carr 31 Ss 
Ct "108; 221 U.SY 485, 55 UE Bd Se 
Copper King v. Wabash Min. Co., 114 
Ws S390, 

Alaska.—Revenue Min. Co. v. Bal- 
derston, 2 Alaska 368. 


Cal.—Joerger v. Pacific Gas & Elec- 
tric: Coty 2767 PP. 10L7,. 200 Cale os bude 
ford v. Dye, 121 P. 400, -162 Cal. 147; 
Last Chance Water Ditch Co. v. Heil- 
bron, 26 P. 523, 86 Cal. 1; Himes v. 
Johnson, 61 Cal. 259; Feliz v.. Los 
Angeles, 58 Cal. 73; Stein Canal Co. 
v. Kern Island Irr. Canal Co., 53 Cal. 
563; Reynolds v. Hosmer, 51 Cal. 
Smith, v.) OiHara,, 423 aCals side 
Davis v. Gale, 32 Cal. 26, 91 Am.D, 
554; McDonald v. Askew, 29 Cal. 200; 
Hill v. Smith, 27 Cal. 476; Natoma 
Water, etc., Co. v. McCoy, 23 Cal. 490; 
Phoenix Water Co. v. Fletcher, 23 Cal. 
481; Bear River, ete., Water, etc., Co. 
v. New York Min. Co., 8 Cal. 327, 68 
Am.D. 325; Campbell v. Ingram, 174 
P. 366, 37 Cal.App. 728. 


Colo.—Windsor Reservoir & Canal 
Co. v. Hoffman Milling Co., 109 P. 
422, 48 Colo. 82, 30 DR.A-N.S?: 615; 
Telluride v. Blair, 80 P. 1053, 33 Colo. 
Soe: 

Idaho.—Union Grain & Elevator Co. 
v. McCammon Ditch Co., 240 P. 443, 
41 Idaho 216; Lambrix v. Frazier, 
Id: Py 1134, 8h) idaho. 3825) “Cotton= 
wood Water & Light Co. v. St. Mi- 
chael’s Monastery, 162 P. 242, 29 Ida- 
ho 761; Lockwood v. Freeman, 98 P. 
295, 15 Idaho 395; Moe v. Harger, 
77 P. 645, 10 Idaho 302; Drake v. Ear- 
hart, 23 P. 541, 2 Idaho 716. 


Mont.—Donich vy. Johnson, 250 P. 
963, 77 Mont. 229; Tucker v. Missoula 
Light & Water Co., 250 P. 11, 77 Mont. 
91; Wallace v. Goldberg, 231 P. 56, 
72 Mont. 234; Mettler v. Ames Realty 
Co., 201 P. 702, 61 Mont. 152; Sayre 
v. Johnson, 81 P. 389, 83 Mont; 15. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed for it must be exercised with some regard for the 
rights of others,®! and of the public;®2 and he may 
not so exercise his right as to deprive a whole com- 
munity of the water when he will receive no benefit 
from it himself,°* or unnecessarily to cause injury to 
others;°* but the fact that the general average of 
benefits will be greater by allowing others than the 
prior appropriator to use the water does not deprive 
him of his right of exclusive use.®® 


[§ 435] (2) Quality. 


Nev.—Roeder v. Stein, 42 P. 867, 
23) Nev. «9255, Jerrett.v.. Mahan, 117%. P: 
12, 20 Nev. 89; Strait v. Brown, 16 
INGVo Si 40 Amr. 490s Barnes: Avs 
Sabron, 10 Nev. 217; Ophir Silver 
Min. Co. v. Carpenter, 4 Nev. 534, 97 
Am.Dr 550. 

Or.—In re Water Rights of Des- 
chutes. River and Tributaries, 286 P. 
Doe, 2940. 1049. 134 Or, G25 um re 
Rogue River Adjudication, 251 P. 
898, 120 Or. 237; In re Use of Waters 
of Rogue River, 244 P. 662, 117 Or. 
477; Springer v. Dunn, 241 P. 991, 
117 Or. 30; Blanchard v. Hartley, 226 
P. 436, 111 Or. 308; Turvey v. Kin- 
Raid, 226. Poon 9, ll On. 2s Moster 
v. Foster, 213 PRP. 895, 107 Or. 355; 
In re Waters of Rogue River and Its 
Mribucaries, 201) (24, 102 Ore 60; 
Nault v. Palmer, 190 P. 346, 96 Or. 
538; Allen v. Magill, 189 P. 986, 190 
P. 726, 96 Or. 610; Caviness v. La 
Grande Irr. Co., 119 P. 731, 60 Or. 410; 
Mann v. Parker, 86 P. 598, 48 Or. 321; 
Bolter v. Garrett, 75 P. 142, 44 Or. 
304; Brown v. Baker, 65 P. 799, 66 
P. 193, 39 Or. 66; Smyth v. Neal, 49 
1 850)) SA Ory L056 é 

Utah.—Jensen  v. Birch Creek 
Ranch Co., 289 P. 1097, 76 Utah 356; 
Big Cottonwood Tanner Ditch Co. v. 
Shurtliff, 189 P. 587, 56 Utah 196; 
Salt Lake City v. Gardner, 114 P. 147, 
39 Utah 30; Patterson v. Ryan, 108 
Pailin sSoUcahy 4104 Sowards <v. 
Meagher, 108 P. 1112, 37 Utah 212; 
Herriman irr. Co. v. Keel, 69 P. 719, 
25 Utah 96; Howcroft v. Union, etc., 
irr Co., (1 P. 487525. Utah 311; Nephi 
Irr. Co, v. Vickers, 58 P. 836, 20 Utah 
310. 

Wash,—Pleasant Valley Irrigation 
& Power Co. y. Okanogan Power & 
Irrigation Co., 167 P. 1122, 98 Wash. 
401; Edendale Land Co. v. Morgan, 
161 P. 360, 983 Wash. 554; Avery v. 
Johnson, 109 P. 1028, 59 Wash. 332; 
Longmire v. Smith, 67 P. 246, 26 
Wash. 439, 58 L.R.A. 308. 

Wyo.—Holt v. City of Cheyenne, 
Hod. peas (Onn 2). WV VOm alos 

[a] UWnderflow constituting sup- 
porting water for surface flow may 
not be taken save by virtue of pre- 
scription or of the rules applicable 
to prior appropriators of public wa- 
ters, .-Perry ey. Calkins; 113, BP. 136, 
15O «Cal iulaios 

Right of appropriator of public wa- 
ters to developed or salvaged waters 
see infra § 438. 


61. Suffolk Gold Min., etc., Co. v. 
San Miguel Consol. Min., ete., Co., 48 
P. 828, 9 Colo.App. 407. 

Right of secondary appropriator 
to demand that return water be un- 
polluted see infra § 443. 

62. Twin Falls Canal Co. v. Amer- 
ican Falls Reservoir Dist. No. 2, 49 
F.(2d) 632 [aff 59 F.(2d) 19 (cert den 


A prior appropriator is en- 
titled not only to the use of a certain quantity of the 
water, but he is also entitled, as a general rule, to 
have the water remain free from deterioration in 
quality which will seriously affect it for the purpos- 
es for which it was appropriated;°® but this rule 
does not entitle the appropriator to insist on the flow 
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of the water without deterioration in quality, where 
such deterioration does not defeat nor impair the 
uses to which the water is applied.®? 
appropriator cannot complain of a deterioration 
which was commenced by another before the appro- 
priation was made;** and one who makes a prior 
appropriation for domestic purposes from a fresh 
water stream at a point near its outlet into the sea 


Further, the 


has no right to insist that subsequent appropriators, 


SSIS CST 28 UeSen63s 0, Lind, 
552)]; Schodde vy. Twin Falls Land 
& Water Co., 161 F. 48, 88 C.C.A. 207 
fate 22S Ot F470) 224 NW Sa0 G56 ue 
Ed. 686]; Natoma Water, etc., Co. 
Ve Hancock, 85 ©: 334, 38 BP) 1i2) 101 
Cal. 42. 


63. 
trie Powers Co., 149 N.W. 3638, 97 Neb. 


139 [mod on other grounds 151 N.W.| 


39) 9% Neb.) 7.7911. 


Limitation to amount beneficially 
used see infra § 450. 


64. Walnut Irr. Dist. v. Burke, 110 
PH OoLS Uae Cal LGSs 


65. Morris v. Bean, 146 F. 423 [aff 
SOW AD OSL IMIS KOM OL ot Guie BUY SS Ou 
703, 221 U.S. 485, 55 L.Hd. 821)]. 


[a] Reason for rule.—‘‘In the ab- 
stract there would be more people 
benefited by allowing the defendants 
to take all the _ water. Its flow 
through a sandy and gravelly 
stretch of something like eight or ten 
miles, and perhaps farther, is, in a 
measure, a waste, but equity does not 
consist in taking the property of a 
few for the benefit of the many, even 
though the general average benefits 
would be greater. It can no more 
ignore well-defined legal rights than 
it can go in the face of a positive 
statute.” Morris v. Bean, 146 F. 423, 
435 [aff 159 F. 651, 86 C.C.A. 519 (aff 
Bl SS Cti 03s ge bel. AGo;) 10: ol. We: 
821) ]. 

66. Montana Co. v, Gehring, 75 F. 
3845 (21 UC. CrA, 41435, Arizonax Copper 
Co. v. Gillespie, 100 P. 465. 12 Ariz. 
190 [aff 33:S.Ct. 1004, 230 U.S. 46, 57 
L.Ed. 1384]; Joerger v. Pacific Gas & 
Hileetric (Coz 276s OL ia 20 Teale, 8: 
Town of Antioch v. Williams Irr. 
Dist., 205 P. 688, 188 Cal. 451; Hill 
v. Smith, 27 Cal. 476; Phoenix Water 
Co. v. Fletcher, 23 Cal. 481; Bastian 
v. Nebeker, 163 P, 1092, 49 Utah 390; 
Crane v. Winsor, 2 Utah 248. See 
Butte: Canal & D. Co. v. Vaughn, 11 
Cal. 143, 70 Am.D. 769; Naches & 


Cowiche Ditch Co. v. Weikel, 151 P. 


494, 87 Wash. 224 (both recognizing 
rule). 


67. Atchison v. Peterson, 20 Wall. 
CUS.) 507, 22 T..Bd. 414; Sullivan v. 
Jones, 108 P. 476, 138 Ariz. 229; Naches 
& Cowiche Ditch Co. v. Weikel, 151 P. 
494, 87 Wash. 224. See also Bear 
River, etc., Water Co. v. New York 
Min Comes Calins2s, (Ose Ames. Bap 
(holding a deterioration in quality 
by a subsequent appropriator to be 
damnum absque injuria where any 
other rule would absolutely prohibit 
the use of a considerable amount of 
surplus water in order to preserve the 
quality of a comparatively small 
a taken by the first appropria- 
tor). 

[a] Whether right impaired de- 
pendent on circumstances.—‘“What 


In re Kearney Water & Elec-| 


| troversies, 


above for irrigation purposes, refrain from deplet- 
ing the flow of the stream so that it be left sufficient- 
ly strong to hold back the tidewaters of the sea and 
thus prevent the salt water from mixing with the 
fresh water above the prior appropriator’s point of 
diversion and rendering it unfit for domestic uses.°? 
If the prior appropriator is in fact injured by the de- 


- deterioration in quality will 
constitute an invasion of the rights 
of the first appropriator will depend 
upon the special circumstances of 
each case, considered with reference 
to the uses to which the water is ap- 
plied. A slight deterioration in qual- 
ity might render the water unfit for 
drink or domestic purposes, whilst 
it would not sensibly impair its value 
for mining or irrigation. In.all con- 
therefore, between him 
and parties subsequently claiming 
the water, the question for determina- 
tion is necessarily whether his use 
and enjoyment of the water to the ex- 
tent of his original appropriation 
have been impaired by the acts of the 
defendant.” Atchison v. Peterson, 20 
Wall. (U.S.) 507, 514, 22 L.Ed. 414. 


68. Conrad v. Arrowhead Hot 
Springs Hotel Co., 37 P. 386; 103 Cal. 
399; McEvoy v. ‘Taylor, 105 RP. 851, 
56 Wash. 357, 26 L.R.A.N.S. 222. See 
also Fairplay Hydraulic Min. Co. v. 
Weston, 67 P. 160, 29 Colo. 125 (where 
appropriation was made by virtue of 
license to enter upon land of another 
who had already appropriated wa- 
ter for mining purposes and subse- 
quently polluted it in using it for 
those purposes, and licensee was held 
to take subject to the pollutton). 


[a] Reason for rule.—‘In such 
cases the appropriator takes the wa- ~ 
ter with his eyes open,—takes it as 
he finds it,—and as to him the like 
continued deterioration is damnum 
absque injuria.’’ Conrad v. Arrow- 
head Hot Springs Hotel Co., 37 P. 386, 
387, 103 Cal. 399. 


69. Town of Antioch v. Williams 
Irr. Dist., 205 P. 688, 188 Gal. 451. 


[a] Reason for rule.—‘The place 
where- the river water meets and 
overcomes the inflowing tide is not 
fixed. It changes with the rise and 
fall of the rivers and tides. The tides 
vary in height. The rivers vary much 
more in their volume and height. 
Hence, it follows that where there 
is fresh water one day there may be 
salt water a week, or even a: day, 
thereafter. At a point near to that 
meeting place, the diversions of the 
riparian owners, of which no com- 
plaint is here made, may change the 
character of the water at any time. 
Dry seasons advance the point of 
meeting further up the stream, and 
wet seasons drive it further into the 
bay. Any person who appropriates 
water from one of these rivers at a 
point near to that meeting of the wa- 
ters must take notice of these condi- 
tions, and his rights will necessarily 
be restricted thereby. He acts at his 
peril with regard to them. He must 
also take notice of the policy of our 
law, which undoubtedly favors, in 
every possible manner, the use of the 
waters of the streams for the purpose 
of irrigating the lands of the state to 
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terioration, it is immaterial that the subsequent ap- 
propriator used all possible caution and eare to pre- 
vent his use of the water from deteriorating it in 
quality;*° and the rule entitling the prior appropri- 
ator to have the water remain undeteriorated in 
quality protects a prior appropriator for mining pur- 
poses against a subsequent appropriator’s filling the 
stream with sawdust and refuse,’1 or mud and sedi- 
ment,’? so as to interfere with mining operations. 
[§ 436] c. Tributaries and Sources of Supply.7* 
The prior appropriator gains not only the right to 
the use and natural flow of the waters of the main 
stream or watercourse from which the appropria- 
tion is made,‘* but, in so far as they may be necessa- 
ry to afford him the amount to which he is entitled, 
he has a right to the use and natural flow of the wa- 
ters of all tributary streams,’° and all other sources 
of supply for the main stream,’® such as seepage or 
waste waters which naturally make their way back to 
the stream after use by another appropriator,‘‘ oth- 


render them fertile and productive, 
and discourages and forbids every 
kind of unnecessary waste thereof.” 
Town of Antioch v. Williams [I'r. 
Dist., 205 P. 688, 692, 188 Cal. 451. 


70. Hill v. Smith, 27 Cal. 476. 


71. Phoenix Water Co. v. Fletcher, 
23S Cals” 48ih5 
72;) Hill vs Snuth~27 ‘Cal. 476: 


73. Right to increases in natural 
sources of supply see infra § 438. 


Secondary appropriation of surplus 


waters from source of supply see in- 


fra § 442. 

74. See supra §§ 443-445. 

75. U.S.— Dern v.. Tanner, 60 FE: 
(2d) 626. 


Cal.—Byers v. Colonial Irr. Co., 66 
P. 732) 134 Cal. 553. 


Colo:-=Buckers: Irn,yete:.;,. Co. av. 
Farmers’ Independent Ditch Co., 72 P. 
49, 31 Colo. 62; Water Supply, etce., 
Co. v. Larimer, etc., Reservoir Co., 
53 PR. 386, 25 Colo. 87; Platte Val. 
Irr..Co. v. Buckers Irr., etc., Co., 53 P. 
334, 25 Colo: 77; Strickler v. -Colo- 
rado Springs, 26 P. 313, 16 Colo. 61, 
25 Am.S.R. 245; Ogilvy Irr., etc., Co. 
vy. Insinger, 75 P. 598, 19 Colo.App. 
380. 


Idaho.—Union Central Life Ins. Co. 
v. Albrethsen, 294 P. 842, 50 Idaho 
196; Malad Valley Irr. Co. v. Camp- 
bell, 18 P. 52, 2 Idaho (Hasb.) 411. 


Mont.—Beaverhead Canal Co. v. 
Dillon Electric Light, etc., Ca., 85 P. 
880, 34 Mont. 135. 


Or.——LOw, V. sRAZOr, Ol E. 82, 25, OF. 
551; Low vy. Schaffer, .33 P. 678; 24 
Or. 239. 

Utah.—Cole v. Richards Irr. Co., 75 
P. 376, 27 Utah. 205, 101 Am.S.R. 962; 
Salina Creek Irr. Co. v. Salina Stock 
Co., 27 P. 578, 7 Utah 456 [aff 16 S. 
Ct. 1036, 163 U.S. 109, 41 L.Ed. 90]. 


Wash.—Miller v. Wheeler, 103 P. 
641, 54 Wash. 429, 23 L.R.A.N.S. 1065. 


[a] Beason for rule.—‘If persons 
can go upon the tributaries of streams 
whose waters have all been appro- 
priated and applied to a useful and 
legitimate purpose, and can take and 
control the waters of such tributa- 
ries, then, indeed, the sources of sup- 
ply of all appropriated natural 
streams may be entirely cut off, and 
turned away from the first and right- 
ful appropriators. To allow this to 
be done would disturb substantial 
vested rights, and the law will not 
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permit it.” Malad Valley Irr. Co. v. 
Campbell, 18 P. 52, 54, 2 Idaho 411. 


76. Chandler v. Utah Copper Co., 
35°P. 106,443 Utah 479. 

77. Marks vy. Hilger, 262 F. 302: 
Dannenbrink v. Burger, 138 P. 751, 


23 Cal.App. 587; Ft. Morgan Reser- 
voir & Irrigation Co. v. McCune, 206 
P. 393, 71 Colo. 256; Trowel Land & 
Irrigation Co. v. Bijou Irr. Dist., 176 
P. 292, 65 Colo. 202; Durkee Ditch 
Co. v. Means, 164 P. 503, 68 Colo. 6; 
Comstock v. Ramsay, 133 P. 1107, 55 
Colo. 244;\ Ogilvy  Irr:,) etes Co.-v. 
Insinger, 75 P. 598, 19 Colo.App. 380; 
Rasmussen y. Moroni Irr. Co., 189 P. 
572, 56 Utah 140. 


[a] Interference with seepage wa- 
ter before it reaches main water- 
course is not permissible where a pri- 
or appropriator depends on it as a 
source of supply for the stream from 
which he draws the water for use. 
Comstock v. Ramsay, 133 P. 1107, 55 
Colo. 244. 


Secondary appropriation of waste 
or return waters see infra § 443. 


78. U.S.—Midway Irr. Co. v. Snake 
Creek Mining & Tunnel Co., 271 F. 
157 [cert gr 41 S.Ct. 586, 256 U.S. 687, 
65 L.Wd. 1172, and aff 48 S.Ct. 215, 260 
U.S. 596, 67 L.Ed. 423]; Marks v. 
Hilger, 262 F. 302; Copper King v. 
Wabash Min. Co., 114. F. 991. 


Colo.—Nevius v. Smith, 278 P. 44, 
86 Colo. 178. 


Idaho.—Union Central Life Ins. Co. 
AE 294 P. 842, 50 Idaho 


Mont.—Popham y. Holloron, 275 P. 
1099, 84 Mont. 442; Smith v. Duff, 102 
P. 984, 39 Mont. 382, 133 Am.S.R. 587; 
Beaverhead Canal Co. v. Dillon Elec- 
tric, Liehity etc, . Co. (85> IPs ssumad 
Mont. 135. 


Utah.—Bastian v. Nebeker, 163 P. 
1092, 49 Utah 390. 


79. Marks v. Hilger, 262 F. 302. 

80. Marks v. Hilger, supra. 

81. Donich v. Johnson, 250 P. 963, 
77 Mont. 229; Cole v. Richards Irr. 


Co., 75 P. 376, 27 Utah 205, 101 Am. 
S.R. 962. 

82. Osborn v. Chase, 
119 Wash. 476. 

83. Colo.—Nevius v. Smith, 279 P. 
44, 86 Colo. 178; Clark v. Ashley, 82 
P. 588, 34 Colo. 285. 

Idaho.—Malad’ Val. Irr. Co. v. 
Campbell, 18 P. 52,:2 Idaho 41} 


205 P. 844, 
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er percolating or seepage waters coming from under- 
ground sources,’® rains,‘® snows,®° lakes,*! ponds,*? 
or springs;8* but an appropriator from the main 
stream cannot prevent a subsequent diversion from 
a “tributary” if such tributary would make no val- 
uable contribution to the main stream even if not 
interfered with.*+ 
propriator to the benefit of tributaries of the main 
stream applies to prevent a subsequent appropriation 
of water from a tributary which enters the main 
stream below the point where the prior appropria- 
tor makes his diversion, when the effect of such ap- 
propriation from the tributary is to require the pri- 
or appropriator to surrender the right to additional 
water for the purpose of supplying appropriations 
senior to his below the point where such tributary 
joins the main stream.*° 
entitled to the benefit of seepage or spring waters 
as against one subsequently becoming owner of the 
land where the waters arise,*® although a statute 


The rule entitling the prior ap- 


A prior appropriator is 


Mont.—Beaverhead Canal Co. v. 
Dillon Electric Light, ete., Co., 85 P. 
880, 34 Mont. 135. 


Nev.—Strait v. Brown, 16 Nev. 317, 
40 Am.R. 497. 


Or.—Low v. Schaffer, 33 P. 678, 24 
Or 239: 


Utah.—Cleary v. Daniels, 167 P. 820, 
50 Utah 494; Bastian v. Nebeker, 163 
P. 1092, 49 Utah 390; Herriman Irr. 
Co. v. Butterfield Min. Co., 57 P. 5387, 
19 Utah 453, 51 L.R.A. 930. : 


84 U.S. v. Haga, 276 F. 41. 

85. Water Supply, etc, Co. v. 
Larimer, etc., Reservoir Co., 53 P. 
386,,.25.(Coloy 87; “Platte: Vals Inrieor 


Vv. Buekers) iIrr., “ete. Co: 53, Pigssay 
2. COlOs? K'Ts 


[a] “In other words, bearing in 
mind the conditions here present, an 
appropriator from a stream may re- 
quire a junior appropriator from a 
tributary which joins such stream 
below the point of the intake of the 
former’s ditch to surrender his use of 
water in favor of appropriations from 
the main stream, senior to each, be- 
low the point where the tributary 
joins such stream, before he does.” 
Water Supply, ete., Co. v. Larimer, 
etc., Reservoir Co., 53 Ps 386, 887%, 25 
Colo. 87. 


86. Strait v. Brown, 16 Nev. 317, 40 
Am.R. 497; Cleary v. Daniels, 167 P. 
820, 50 Utah 494. 


[a] Rule as to percolating waters 
inapplicable.—‘“‘We fail, however, to 
appreciate the force of the argument 
that undertakes to make the law of 
percolating waters applicable to the 
tacts of the case under consideration. 
One of the defendants, it is true, is 
the owner of the land upon which the 
Warm Springs are situated, and it is 
also true, as a general principle, that 
the owner of land in its proper enjoy- 
ment may cut off or divert with im- 
punity the water percolating through 
his soil; but the difficulty of defend- 
ants’ position is that they have not 
been sued for diverting percolating 
waters. It is not charged that in dig- 
ging drains, sinking wells, or work- 
ing mines, or otherwise improving 
their property, they have interfered 
with waters percolating through the 
earth, as was the fact in the cases 
to which we have been referred. On 
the contrary, they have gone to the 
source of the creek and diverted liv- 
ing surface waters. To these waters 
plaintiffs had acquired a prior right 
by virtue of an earlier appropria- 


For later cases, dévelopments and changes in the law see Annotations, same title and section number, 


he 
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provides that the person upon whose lands the seep- 
age or spring waters first arise shall have the prior 
right thereto if capable of being used on his lands.8? 
The fact that the means by which the waters from 
a spring forming the source of supply are conveyed 
to the stream are subterranean and not well under- 
stood does not prevent the prior appropriator from 
having a right to have the spring waters flow natu- 
rally and without interruption.** Where an owner 
of land adjacent to a stream supplied by an under- 
ground flow intercepts the underground flow in min- 
ing operations,.and does not wish the waters for his 
own uses, a prior appropriator from the stream is 
entitled to have the intercepted waters returned to 
the stream where they would eventually do so;%® 
and, where one by mining operations on his own prop- 
erty makes a tunnel which dries up a spring which 
formerly fed a stream from which the water was 
appropriated by another and the mining operator 
discharges the water from the tunnel into the stream 
at a different point than it flowed from the spring, 
he cannot take from the stream the spring waters 


“thus discharged to the injury of the prior appropri- 


ator.°° Where an appropriator obtains water from 
a drainage ditch which the drainor has run into the 


tion.” Strait v. Brown, 16 Nev. 317, 


323, 40 Am.R. 497. above 


plaintiff’s 
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surplus of water in the stream at and 
premises 
urgent demand for a portion of this 
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canal of the appropriator, the latter acquires no right 
to require the drainor to continue to dispose of the 
drain water in this manner and the drainor can di- 
vert it and sell it to others.°! 


[§ 437] d. Current, Flow, or Level of Water, and 
Means of Diversion.®? According to some cases an 
appropriation and diversion of a certain quantity of 
the flowing water of a stream gives the appropria- 
tor no claim to the current of the river as a part of 
the water right;°? nor is a means of diversion de- 
pendent on the current of the stream a part of, or at- 
tached to, a prior appropriator’s water right,®* even 
where there is a statute providing that persons hav- 
ing aright to lands adjacent to streams shall have the 
right to place on the banks or in the stream rams or 
machines for raising the waters so as to cause their 
flow on the adjacent lands.®®> Other cases have de- 
clared that, while the means of appropriation are a 
secondary consideration,®® yet the original taker or 
appropriator acquires the right to continue to use 
his method or means of diversion which he has in- 
stalled as well as the right to use the water,®? and 
that no person will be allowed so to lower the level 
or decrease the volume of either surface,?® stor- 
ed,®® or underground! waters as to render insufficient 


the right to continue to use _ his 
method or means of diverting which 
he has installéd. If this be not so, 
then prior appropriators, who have 


and an 


i i . 44, 86 
ite Cae Bo SOR ee : surplus for beneficial uses, but if an 
28. Strait v..Brewn..16 Nev. 317 appropriator above should divert a 


40 Am.R. 497. 

89. Snake Creek Mining & Tunnel 
Co. v. Midway Irr. Co., 43 S.Ct. 215, 
260 U.S. 596, 67 L.Ed. 423 [aff 271_F. 
1571. 

90. Herriman Irr. Co. v. Butter- 
field Min. Co., 57 P. 537, 19 Utah 453, 
bi 1. R.A." 930: 

Right to develop increases 
stream generally see infra § 438. 

91. Hagerman Irr. Co. v. East 
Grand Plains Drainage Dist., 187 P. 
555, 25 N.M. 649. 

92. Right of secondary appropria- 
tor to charge prior appropriator’s 
works or means of diversion at for- 
mer’s expense see infra § 446. 


93. Schodde v. Twin Falls Land, 
etc., Co., 161 F. 43, 88 C.C.A. 207 [cert 
eT 30PS: Ct. 69850 212 cUsS. 58,7 563, 
Ed. 659 (aff 82 S.Ct. 470, 224 U.S. 
107, 56 L.Ed. 686)]; In re Owyhee 
River Water Rights, 259 P. 292, 124 
Or. 44 [mandate recalled and correct- 
ed 265 P. 1116, 125 Or. 299]. 


[a] Right to current cannot be 
appurtenant tg water right.—‘‘The 
claim that the right to the current of 
the river is appurtenant to the water 
location is contrary to well-estab- 
lished principles of the common law 
governing sucha relation. The water 
location was an appropriation and di- 
version of a certain quantity of the 
flowing water of the stream. The 
current of the river is part of the 
stream. (There can be no right to the 
current of a stream as appurtenant to 
a diversion of the flowing waters of 
the stream. The two rights in such 
case would be equal and of the same 
character and quality, and one such 
right cannot be appurtenant to the 
other. . . The reason for the 
rule in the present case is as forcible 
as in any of the cases cited. If the 
plaintiff were permitted to own the 
current of the stream as appurtenant 
to his right of appropriation and di- 
version, he would be able to add in- 
definitely to the water right he would 
control and own. There might be a 


in 


sufficient quantity to lower the cur- 
rent under plaintiff's water wheels 
so that they would not revolve, the 
plaintiff would have a cause of ac- 
tion to prevent such an appropriation. 
It is clear that in such a case the 
policy of the staite to reserve the wa- 
ters of the flowing streams for the 
benefit of the public would be defeat- 
ed.” Schodde v. Twin Falls Land, 
CLG nC Or,9l 615 By AS a4 oN oS C.C CA 207 
[eert er-30 S.Ct..698, 212 U:S. 581,53 
L.Ed. 659 (aff 32 S.Ct. 470, 224 U.S. 
107, 56 L.Ed. 686)]. 


94. Schodde v. Twin Falls Land & 
Water Co., 161 F.. 43,88 C.C.A. 207 
Taff 32 S.Ct. 470, 224 U.S. 107, 56 L.Ed. 
6861; In re Owyhee River Water 
Rights, 259 P. 292, 124.Or. 44 [man- 
date recalled and corrected 265 P. 
1116,.125 Or. -2991. 


[a] Unreasonableness of use.—‘It 
would be unreasonable, in our opin- 
ion, to permit a water user, whose 
notice was for a definite quantity of 
water for irrigation purposes, to hold 
five or six times the quantity of wa- 
ter so claimed as appurtenant to such 
claim to operaitte a wheel for raising 
the water for irrigation from the 
stream on to the Jand of the user.’’ 
In re Owyhee River Water Rights, 2 
P. 292, 293, 124 Or. 44 [mandate re- 
called and corrected 265 P. 1116, 125 
Or. 299]. 

95. Schodde v. Twin Falls Land 
& Water Co., 32 S.Ct. 470, 224. U.S. 107, 
56 L.Ed. 686 [aff 161 F. 43, 88 C.C.A. 
207]. 

96. Pima Farms Co. v. Proctor, 245 
P. 369, 30 Ariz. 96. 


97... Pimay Farms Co: .wv., Proctor, 
supra; Salt Lake City v. Gardner, 114 
tlie oo uWibah 30. but see Denn! iv. 
Tanner, 60 F.(2d) 626 (containing a 
statement to the effect that a sec- 
ondary appropriation can be made 
without regard to the effect on the 
prior appropriator’s appliances). 

[a] Right to continuation of 
method of diversion.—‘We think the 
original taker or appropriator from a 
stream or body of water also acquires 


appropriated only in small quantities, 
and whose means of diversion from 
the stream are simple but sufficient 
for their purpose, could have their 
means made entirely ineffective by a 
subsequent appropriator of a large 
volume of water the diverting of 
which would so lower the stream that 
the water would no longer reach the 
point of diversion of the small anv- 
DEOPTIatOrw. «es ee Litt. Deen elas 
therefore, that a subsequent anppro- 
priator of water need have no regard 
for the diverting means or methods 
of tthe prior appropriator, but may in 
fact or effect make prior appropria- 
tions of water unavailable with im- 
punity, then there is in fact no such 
right as a prior right, but all rights 
may, at any time, be invaded or de- 
stroyed by a subsequent appropriator 
by simvly making the diverting 
means used by the prior appropriator 
useless. To permit such an invasion 
of the prior right would, in effect, 
amount to an indirect taking. of a 
prior appropriator’s water., This 
neither the- legislative nor judicial 
power can allow without permitting 
the confiscation of property rights.” 
Salt Lake City v. Gardner, 114 P. 147, 
PD oo pcan. oO: 


98. Salt Lake City v. Gardner, 
supra. 


99. Joseph W. Bowles Reservoir 
Co. v. Bennett, (Colo.) 18 P.(2d) 313. 


fa] MTiustration. — One having a 
prior appropriation of impounded or 
reservoir waters, and who always 
used the gravity system of diversion 
to get the water to the place of use, 
is entitled to have a junior appro- 
priator refrain from pumping water 
for his lawful purposes to such an 
extent that the gravity system of the 
prior appropriator is interfered with 
unless the junior will bear the ex- 
pense of the pumping necessitated by 
the interference. Joseph W. Bowles 
Reservoir Co. v. Bennett, (Colo.) 18 P. 
(2d) 313. 

1. Pima Farms Co. v. Proctor, 245 
P. 369, 30 Ariz. 96 [dist Schodde v. 
Twin Falls Land & Water Co., 161 F. 
43, 88 C.C.A. 207 (aff 32 S.Ct. 470, 224 
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the prior appropriator’s original means of capture 
and diversion. Also, it has been held that a junior 
appropriator cannot so fluctuate the natural flow 
of the stream as to injure prior appropriators where 
the means of diversion of the prior appropriators are 
such that the fluctuation disturbs and makes imprae- 
tical the proper diversion and apportionment of the 
water among themselves,? or where the works and 
plants of a prior appropriator for power purposes 
are so situated that the fluctuation seriously inter- 
feres with and disturbs the exercise of his rights.* 


[§ 438] e. Increases in Stream or Watercourse.* 
Persons or appropriators who have by their own ex- 
ertions and expenditures developed a new supply 
of water which increases the flow of the stream have 
the first right to take and use such increase,® al- 
thoueh the natural flow of the stream is not sufficient 
to give a prior appropriator from the stream the 
amount originally appropriated;® but the mere re- 
moval of obstructions se as to make easy the flow of 
the water, and increase the output for the time be- 
ing, does not entitle the one who removes the ob- 
structions to the increased flow as developed waters 
as against prior appropriators from the stream;? 
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and one who has brought water from an outside 
source to irrigate lands in the watershed of a stream 
so that water escaping after irrigation percolates by 
processes of nature into the stream does not devel- 
op the supply so as to be entitled to the increase in 
the stream.® Increases in the volume of the stream 
or watercourse due to natural inereases in the source 
of supply accrue to the benefit of the appropriators 
from the stream in the order of their priority, so. that 
the first appropriator from the stream is first enti- 
tled to the increased flow to the extent of his appro- 
priation.® According to some eases the same is true 
of increases due to water which has been developed 
and brought in from an outside source by a third 
person who makes no claim to it;1° but other cases 
have held that, where the flow is augmented by wa- 
ters which would never have reached the stream but 
for the intervention of human agency, such waters 
are in the nature of abandoned personal property and 
do not automatically beeome subject to the priority 
of appropriators from the natural stream but may 
be appropriated by the first person who can take 
them from the stream;+! and the appropriator or 
user of such waters can acquire no right as against 


U.S. 107, 56 L.Ed. 686) ]. 

[a] Illustration.—A senior appro- 
priator of water, by means of wells 
and pumps, from an independent un- 
derground stream of flowing water, is 
entitled, as against subsequent ap- 
propriators, to have such stream’s 
level remain so that his means of 
capture and diversion as originally 
installed will not be impaired for his 
uses, or, in lieu thereof, to have sub- 
sequent appropriators deliver him his 
water in such manner as to make it 
available for his uses. Pima Farms 
Co. vy. Proctor, 245 P. 369, 30 Ariz. 96. 


[b] “In other words, the appro- 
priator does get something more than 
a water right; he gets an easement In 
the bed of the stream and the under- 
flow to support and carry his water 
so that it may be used and enjoyed, 
and while he does not appropriate or 
apply to a beneficial use, as that term 
is understood, the underfiow, and 
while such underflow may be appro- 
priated. those who appropriate it 
must adopt means to preserve to the 
prior appropriator his rights without 
injury to him.” Pima Farms Co. v. 
Proctor, 245 P. 369, 373) 30 Ariz. 96. 


[c] -Beason for rule.—‘‘Now when 
the body of water, as here, is over- 
laid with a 45-foot cover of sand, 
gravel, and earth, and cannot be 
reached and diverted by the common 
and usual methods of gravity but only 
by sinking deep wells in which such 
water is collected and from which it 
is pumped out upon the earth’s sur- 
face for use, to permit a junior ap- 
propriator, who, perhavs, obtains his 
knowledge of such body of water by 
the pioneering explorations and sacri- 
fices of the first appropriator, to low- 
er the water level and thereby de- 
stroy or greatly impair the latter’s 
means of diversion, including his 
pumps and water containers, does not 
comport with justice and equity.” 
Pima Farms Co. v. Proctor, 245 P. 369, 
373, 30 Ariz. 96. 

2. Logan, Hyde Park & Smithfield 
GanalCoi’v.) Logan City; 269 Py) 776, 


72 Utah 221. 
8. Logan, Hyde Park & Smithfield 
Canal Co. v. Logan City, supra. 


4 Cross references: 


Interference with source of supply 
and discharge of water at different 
point see supra § 436. 

Reclamation or recapture of waste or 
Seepage waters that prior appro- 
priator has permitted to escape in- 
aA watercourse see infra § 


Tributaries and sources of supply 
generally see supra § 436. 


Use of natural stream as means of 
transportation see infra § 498. 
5. Cal—Butte Canal & D. Co. v. 
Vaughn,'11 Cal. 143, 70 Am.D. 769. 
Colo.—tIronstone Ditch Co. v. Ashen- 
felter,.140 P.. 177, 57 Colo. 31; Platte 
Valley Irr. Co. v. Buckers Irr., etc., 
Cor, 53 P3384, 125" Colowt tt 
Idaho.—St. John Irrigating Co. v. 
Danforth, 298 P. 365, 50 Idaho 513; 
Basinger vi Taylor, 211 P: 1085, 36 
Idaho 591; Rabido v. Furey, 190 P. 73, 
33 Idaho 56; Reno v. Richards, 178 
Ba siis32 ldaho” 13 


Mont.—State v. District Court of 
Third Judicial Dist., 185 P. 1112, 56 
Mont. 578; Smith v. Duff, 102 P. 984, 
39 Mont. 382, 133 Am.S.R. 587. 


Utah.—Herriman Irr. Co. v. Butter- 
field Min., etc., Co., 57 P. 537, 19 Utah 
453, 51 L.R.A. 930. 


Wash.—Miller v. Wheeler, 103 P. 
641, 54 Wash. 429, 23 L.R.A.N.S. 1065. 

[a] Increasing flow by preventing 
seepage and evaporation.—(1) Where 
an appropriator by ‘tthe construction 
of a pipe line to convey the water 
prevents considerable loss by evapo- 
ration and seepage in the stream and 
thus increases the supply or amount 
of water available from the stream 
for beneficial use, the appropriator 
who thus increases ‘the supply has a 
prior right to the increase or sgal- 
vaged water. Basinger v. Taylor, 211 
P. 1085, 36 Idaho 591. (2) One who 
effectuates a substantial increase in 
the flow of a stream by cleaning out a 
tributary and fixing its channel so ag 
to reduce the loss by seepage and 
evaporation is entitled to the in- 
creased flow. Reno v. Richards, 178 
P. 81, 32 Idaho Il. 

[b] Proof in support of claim.— 
One who asserts a right to the ex- 
clusive use of water, by reason of its 


development by him, must assure the 
court by satisfactory proof that he is 
not intercepting the supnly to which 
his neighbor is_ rightly entitled. 
Smith v. Duff, 102 P. 984, 39 Mont. 382, 
133 Am.S.R. 587. 


6. Miller v. Wheeler, 103 P. 641, 54 
Wash. 429, 23 L.R.A.N.S. 1065. 


Vs smith “vi (Duff, 102> Po s934es9 
Mont. 382, 133 Am.S.R. 587: Beaver- 
head Canal Co. v. Dillon, etc., Co., 85 
P. 880, 34 Mont. 135. 


8 Rock Creek Ditch & Flume Co. 
v. Miller, (Mont.) 17 P.(2d) 1074. 


Recapturo of waste or seepage wa- 
ter generally see infra § 443. 


9. Beaverhead Canal Co. v. Dillon 
Electric Light, etc., Co., “85 Bs 880) 
34 Mont. 135. 

{a] Increase due to natural means. 
—W here, subsequent to an appro- 
priation by the prior appropriator, 
a tributary of the stream increases in 
volume because of seepage or springs, 
the prior appropriator is entitled to 
such increase if it is necessary to 
give him the amount necessary for 
the purposes of his original anpro- 
priation, for, while the appropriator 
is limited to the natural condition of 
the stream at the time of the ap- 
propriation, he is entitled to increases 
due to natural means. Beaverhead 
Canal Co. v.. Dillon Electric Light, 
etc., Co., 85 P. 880, 34 Mont: 1385. 


Right to sources of supply general- 
ly see supra § 436. 


10. Dern v. Tanner, 60 F.(2d) 626; 
Davis v. Gale, 32 Cal. 26, 91 Am.D. 
554; Clark v. Ashley, 82 P. 588, 34 
Colo. 285; Rock Creek Ditch & Flume 
Co. v. Miller, (Mont.) 17 P.(2d) 1074. 
See La Jara Creamery, etc., Assoc. Vv. 
Hansen, 83 P. 644, 35 Colo. 105 (hold- 
ing ithat one who claims to appro- 
priate water on the ground that it is 
added to the stream by seepage from 
the lands of others who have brought 
the water from a foreign watercourse 
will be denied the right if it is not 
clearly shown ‘that the water comes 
from the source claimed). 

11. E. Clemens Horst Co. v. New 
Blue Point Mining Co., 171 P. 417, 177 
Cal. 631; Elgin v. Weatherstone, 212 
P. 562, 123 Wash. 429: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the creator of the flow to require him to continue sup- 
plying such waters to the stream.12 


[§ 439] 5. Priorities and Successive Appropria- 
tions in General—a. Priority in General. 
appropriation gives the appropriator no preference 
unless there has 
been a waiver of priority,‘ or a contract settling and 
fixing the rights of the parties,‘® as between differ- 
ent appropriators from the same stream he whose ap- 
propriation is first in time gains the prior or supe- 


or priority over existing rights,?° 


rior right to take from the stream 


of his appropriation,?® and this is true, although 


Appropriation of abandoned waste 
waters generally see infra § 443. 


12 Leacerimanisicr, Coney. ast 
Grand Plains Drainage Dist., 187 P. 
555, 25 N.M. 649. 


Termination of right to abandoned 
waste waters generally see infra § 
443. 


13. Herminghaus v. Southern Cali- 
fornia Edison Co., 252 P. 607, 200 Cal. 
81 [eert gr 47 S.Ct. 576, 274 U.S. 728, 
71 L.Ed. 1315, and cert dism 48 S.Ct. 
27, 275 U:S. 486, 72 L.d. 387T];. Duck- 
worth v. Watsonville Water & Light 
Co., 150 P. 58, 170 Cal. 425. 


14. See infra § 499. 
15. See infra § 489. 
16. U.S.—Holbrook Irr. Dist. v. 


Arkansas Valley Sugar Beet & Irri- 
gated Land Co., 54 F.(2d) 840; Mur- 
phy v. Kerr, 296 F. 536 [aff 5 F.(2d) 
908, 41 A.L.R. 1359]; Ramshorn Ditch 
Co. vy; U.S; 269k 80) [aff 254 mr. 8427; 
Vineyard Land & Stock Co. v. Twin 
Falls Oakley Land & Water Co., 245 F. 
80, 157 C.C.A. 326; Amalgamated 
Sugar Co. v. Hempe, 226 F. 1012; 
United States v. Bennett, 207 F. 524, 
125 C.C.A. 186, L.R.A.1916B 1010; An- 
derson Land & Stock Co. v. McCon- 
nell, 188 F. 818; Snyder v. Colorado 
Gold Dredging Co., 181 F. 62, 104 C.C. 
A. 136; Morris v. Bean, 146 F. 423 
fetied59) WG 5a. S6rC Cra SAS Carhes 
SiCemiOsi coli, 485, 55) Lad aoon)u) 
(applying well-known maxim that he 
who is first in time is first in right); 
Morris v. Bean, 123 F. 618; Schwab 
v. Beam, 86 F. 41; Union Mill, etc., Co. 
v. Dangberg, 81 F. 73; Montana Co. v. 
Gehring, 75 F. 384, 21 C.C.A. 414. 


Alaska.—Miocene Ditch Co. v. Cam- 
pion Min., etc. Co. 3 Alaska 572; 
Madigan vy. Kongarok Mining Co., 3 
Alaska 63; Miocene Ditch Co. v. 
Jacobson, 2 Alaska 567. 


Ariz.—Pima Farms Co. v. Proctor, 
245 P. 369, 30 Ariz. 96; Daggs v. How- 
ard Sheep Co., 145 P. 140, 16 Ariz. 283; 
Arizona Copper Co. v. Gillespie, 100 
P. 465, 12 Ariz. 190 [aff 33 S.Ct. 1004, 
230 U.S. 46, 57 L.Ed. 1384]; Huning 
v. Porter, 54 P. 584, 6 Ariz. 171. 


Cal.—Joerger v. Pacific Gas & Elec- 
MIICNCOnn2 COME, LLOLd,.. 200) Cale ror City, 
of San Bernardino v. City of River- 
Side,- 198 P. 784, 186 Cal. 7%; Duck- 
worth v. Watsonville Water, ete., Co., 
110 P. 927, 158 Cal. 206; Irwin v. Phil- 
lips, 5 Cal. 140, 63 Am.D. 113; Adams 
v. Barber, 132 PF: 273,21 Cal: Appi 503; 
Evans Ditch Co. v. Lakeside Ditch 
Conn LOS) P1027, hee Cal. App. 119; 


Colo.—Dunstan yv. Johnson, 181 P. 
766, 66 Colo. 326; Comstock v. Ram- 
say, 133 P. 1107, 55 Colo. 244; Wind- 
sor Reservoir, ete., Co. v. Hoffman 
Milling Co., 109 P. 425, 48 Colo. 89; 
Windsor Reservoir, etc., Co. v. Lake 
Supply Ditch Co., 98 P. 729, 44 Colo. 
214; Wellington v. Beck, 95 P. 297, 
43 Colo. 70; Great Plains Water Co. v. 
Gamar Canal’Co,,) 7) Pr 1119) 31 Colo; 
96; Wellington v. Beck, 65 P. 626; 
Cache La Poudre Irr. Co. v. Larimer, | 
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the stream is an interstate one, if all the states in 


which appropriations are involved recognize the doc- 


While an oe 
appropriation, '® 


the full amount 


ete., Reservoir Co., 53 P. 818, 25 Colo. 
144, 271- Am:S.R: 1233) Strickler. iv. 
Colorado Springs, 26 P. 313, 16 Colo. 
61, 25 -Am.S.R. 245; Burnham _v. 
Freeman, 19 P. 761, 11 Colo. 601; 
Rominger v. Squires, 12 P. 213, 9 Colo. 
827; Golden Canal Co. v. Bright, 6 
P. 142, 8 Colo. 144; Schilling v. Rom- 
inger, 4 Colo. 100; Magill v. Hyatt, 
80 P. 472, 20 Colo.App. 524. 

Idaho.—Silkey v. Tiegs, 5 P.(2d) 
1049, 51 Idaho 344; Hinton v. Little, 
296 P. 582, 50 Idaho 371; Arkoosh v. 
Big Wood Canal Co., 283 P. 522, 48 
Idaho 383; Sebern v. Moore, 258 P. 
176, 44 Idaho 410; Independent Irr. 
Co. v. Baldwin, 252 P. 489, 43 Idaho 
371; Union Grain & Hlevator Co. v. 
McCammon Ditch Co., 240 P. 443, 41 
Idaho 216; Cottonwood Water & 
Light Co. v. St. Michael’s Monastery, 
162. P.. 242, ..29 sidaho, 7.61; Bower, Vv: 
Moorman, 147 P. 496, 27 Idaho 162, 
Ann.Cas.1917C 99; Furey v. Taylor, 
LO es (676, 22 pidaho 16055 ) Halli. 
Blackman, 126 P. 1045, 22 Idaho 539; 
Brose v. Board of Directors of Nampa 
& Meridian Irr. Dist., 118 P. 504, 20 
Idaho 281; Nielson v. Parker, 115 P. 
488, 19 Idaho 727; Moe v. Harger, 77 
P. 645, 10 Idaho 194, 302; Stickney 
v. Hanrahan, 63 P. 189, 7 Idaho 424; 
Brossard. v. Morgan, 61 P. 1031, 7 
Idaho 215; Dunniway v. Lawson, 51 
P. 1032, 6 Idaho 28; Kirk v. Bartholo- 
mew, 29 P. 40, 3 Idaho 367; Geertson 
v. Barrack, 29 P. 42, 3 Idaho 344; 
Malad Valley Irr. Co. v. Campbell, 18 
P. 52, 2 Idaho 411. 

Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152; Beaverhead 
Canal Co. v. Dillon BPlectriec Light, 


ete., Cox85 Ps 880/34) Monts 135: 
Norman v. Corbley, 79 P. 1059, 32 
Mont. 195; Salazar v. Smart, 30 P. 


676, 12 Mont. 395: Quigley v. Birds- 
eye, 28 P. 741, 11 Mont. 439. 


Neb.—Gearhart & Benson v. 
Frenchman Valley Irr. Dist., 151 N.W. 
323, 97 Neb. 764; In re Kearney Wa- 
ter & Blectric Powers Co., 149 N.W. 
363, 97 Neb. 139 [mod on other 
grounds 151 N.W. 319, 97 Neb. 779]. 


Nev.—Chiatovich v. Davis, 28 P. 
239, 17 Nev. 133; Strait v. Brown, 16 
Nev. 317, 40 Am.R. 497; Ophir Silver 
Min. Co. v. Carpenter, 4 Nev. 534, 97 
Am.D. 550. 


N.M.—F'armers’ Development Co. v. 
Rayado Land & Irrigation Co, 213 P. 
202, 28 N.M. 357. 


Or.—In re Water Rights of De- 
schutes River and Tributaries, 286 P. 
563, 294 P.71049, 134 50n 6235" Dunn 
v. Henderson, 258 P. 183, 122 Or. 331; 
In re Use of Waters of Rogue River, 
2446 P1662, 217 Ore 20T:. Tn re) Hood 
River, 227 P. 1065, 114 Or. 112 [error 
dism sub nom. Pacific Power & Light 
Co. v. Bayer, 47 S.Ct. 245, 273 U.S. 647, 
71 L.Ed. 821]; Hill v. American Land 
& Live Stock Co., 161 P. 403, 82 Or. 
202; Caviness v.’La Grande Irr. Co., 
119 P. 731, 60 Or. 410; Porter v. Pet- 
tingill, 110 P. 393, 57 Or. 247; Whited 
v. Cavin, 105 P. 396, 55 Or. 98; Hough 
Wee OL UCT; OO) eral Colds oo) oe OO Sn toni 


trine of prior appropriation.+* 
ority of right depends almost entirely on priority of 


In other words, pri- 


priority of proof is in no way a 


proper test of priority of right,1® and, unless there 
is express provision fixing priority according to the 
purpose of the appr épriation, 20 if the appropriation 
is for a beneficial purpose, priority of right is in 
no way dependent on the purpose for which the con- 
tending appropriators may wish to use the water,”* 
nor may a subsequent appropriator gain priority over 


728, 51 Or. 318; Williams v. Altnow, 
95 P. 200, 97. P. 539, 51 Or. 275; Britt 
v. Reed, 10 P. 1029, 42 Or. 76; McCall 
v. Porter, TOMES 820, Yealne2: 976, 42 Or. 
49; Browning v. Lewis, 64 304, 
39 Or. 11; North Powder Milling Co. 
ViliCoughanour 54.1Ps £2235" 34 0Orieo: 
Cole v. Logan, 33 P. 568, 24 Or. 304; 
Low v. Schaffer, 33 P. 678, 24 Or. 239; 
he Vv. Hamilton, 26 P. 855, 21 
TiS: 


Philippine.—Sedeco v. 
Philippine 80. 


Sarenas, 41 


S.D.—Benson y. Cook, 201 N.W. 526, 
47 S.D. 611. 
Tex.—Biggs v. Miller, (Civ.App.) 
147 S.W. 632. 
269 ves 


1008, 72 Utah 258; Mt. Olivet Ceme- 
tery Ass’n v. Salt Lake City, 235 P. 
876, 65 Utah .193; Brady v. Mc- 
Gonagles 2195 wPea sss) 57 » Utah. 
Huntsville Irr. Ass’n v. Rollo, 191 P. 
423, 56 Utah 442; Cleary v. Daniels, 
167 P. 820, 50 Utah 494. 


Wash.—In re Rights to Use of Wa- 
ters of Deer Creek and Its Tributaries 
in.Stevens County, 17 P.(2d) 856; In 
re Johnson Creek Water Rights, 294 
P. 566, 159 Wash. 629; Hunter Land 
Co. v. Laugenour, 250 P, 41, 140 Wash. 


558; State v. Anderson, 235 P. 809, 
184 Wash. 331; Weitensteiner v. Eng- 
dahl, 215  P.--37%8,. 125 ~Wash) 406s 


Pleasant Valley Irrigation & Power 
Co. v. Okanogan Power & Irrigation 
Co., 167 P. 1122, 98 Wash. 401; Avery 
v. Johnson, 109 P. 1028, 59 Wash. 332; 
Weidensteiner v. Mally, 104 P. 143, 
55 Wash. 79. 


' Wyo.—Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 939. 


17. State of Wyoming v. State of 
Colorado, 42 S.Ct. 552, 259 U.S. 419, 66 
L.Ed. 999 [motion gr 42 S.Ct. 587 
(mod on other grounds and reh den 
43 S.Ct. 2, 260 U.S. 1, 66 L.Ed. 1026)]; 
Bean vy. Morris, T5945. (652, 86:C.ClA: 
S19) [ariel Sct 703, haat U.S. 485, 55 
L.Ed. 821]. 


Right to appropriate waters of in- 
terstate stream see supra § 414. 


18. See cases supra note 16. 


19. Holbrook Irr. Dist. v. Arkan- 
sas Valley Sugar Beet & Irrigated 
Land Co., 54 F.(2d) 840 


20. In re Kearney Water & Blec- 
tric Powers Co., 149 N.W. 363, 97 Neb. 
139 [mod on other grounds 151 N. 
W. 319, 97 Neb. 779]. 


21. U.S.—Union Mill, 
Dangberg, 81 F. 738. 


Ariz.—Arizona Copper Co. v. Gil- 
lespie, 100 P. 465, 12° Ariz. 190 [aff 
ahs 1004, 230 U.S. 46, 57 L.Ed. 


Cal.—McDonald v. Askew, 29 Cal. 
200; McDonald v. Bear River, SiOx, 
Water, ever Oo., 13 "Calan 2 205 Ortman 
v. Dixon, 13 Cal. 83: 


Mont.—Mettler v. Ames Realty Co., 
201 P. 702, 61 Mont. 152. 


Or.—In re Water Rights of Des- 
chutes River and its Tributaries, 294 


ete, Co. Vv. 
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the first appropriator by reason of the fact that he 
can accomplish more with the water than the first 
appropriator.’* A prospective constitutional pro- 
vision giving appropriators for certain specified pur- 
poses priority over appropriators for other purpos- 
es does not affect water rights acquired prior to its 
adoption;?* and a constitutional provision that those 
using water for domestic purposes shall have the 
preference over those claiming for any other purpos- 
es has been construed as entitling one desiring the 
water for domestic purposes to take it from a prior 
appropriator for another purpose without just com- 
pensation?* especially where the provision expressly 
states that the use by subsequent appropriators for 
the preferential purposes shall be subject to the pro- 
visions of law regulating the taking of private prop- 
erty for public and private use.2® The prior appro- 
priator’s right is superior to that of a subsequent 
appropriation whether the latter is made above or 
below the point of the first appropriation.?® A sub- 
sequent appropriator cannot question the priority of 
a prior appropriator’s right on the ground that the 
latter’s appropriation may interfere with some one 
else’s right,?* for, as between any two appropriators, 
their relative rights depend on the priority of their 


P. 1049, 286 P. 563, 134 Or. 623. 
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Mining Co., 4 Alaska 216; 


own appropriations and the senior of the two need 
not show that there are no other rights prior to his 
own.?® The same person may have several different 
water rights with priorities of different times accord- 
ing to the date the respective rights were initiated.*° 
If there is no applicable statute providing that the 
priority of a prior appropriator is not to be recog- 
nized until it has been settled by a decree, a prior 
appropriator is entitled to have his priority recog- 
nized and treated as superior to that of a junior ap- 
propriator, although his priority has not been settled 
by a statutory adjudication.®° 


[§ 440] b. Time of Vesting of Rights for Pur- 
poses of Priority.* While ordinarily an appropria- 
tion is not completely effectuated and vested until 
the appropriator has actually completed his works 
and made application of the water,?? and the date 
of priority cannot be determined until the appropri- 
ation has been completed,?? if the work or project 
has been prosecuted with due diligence and completed 
within a reasonable time, a doctrine of relation will 


generally be applied to fix the date of priority as of | 


the time the first step necessary to appropriate the 
water was taken,** and thus, as between rival claim- 
ants who have prosecuted their work with due dili- 
In re Wil- 


105 2396, 55 Or. 98; Housh, Vv. -eore 


[a] Wlustration.—An appropria- low Creek, 146 P. 475, 144 P. 505, 74] ter, 95 P. 732, 98 P. 1083, 102 P. 728, 
tion for irrigation purposes has not, | OY: 592. 51 Or. 318; Morgan v. Shaw, 83 P. 
on account of the purpose alone, any 34. U.S.—State of Wyoming v.| 534, 47 Or. 333; Nevada Ditch Co. v. 


superiority or priority over an appro- 
priation for mining and milling pur- 
poses. Union Mill, etc., Co. v. Dang- 
berg, $1 F. 73. 

Purposes for which appropriation 
may be made see supra § 416. 

22. State of Wyoming v. State of 
Colorado, 42 S:Ct. 552, 259 U.S: 419, 
66 L.Ed. 999 [motion gr 42 S.Ct. 587 
(mod on other grounds and reh den 
43 S.Ct. 2, 260: U-S. 1, 66 L.Ed. 1026) ]. 


23. Colorado Milling, ete., Co. v. 


barrens ecC.. iri. CO. o0 ules Loe: 
Colo. 47. 
24. Sterling v. Pawnee Ditch Ex- 


tension Co., 94 P. 339, 42 Colo. 421, 15 
L.R.A.N.S. 238; Armstrong v. Larimer 
County, Ditch Co:, 27 PB; 235, 1 Colo: 
App. 49; Basinger v. Taylor, 164 P. 
522, 30 Idaho 289. 


25. Montpelier Milling Co. v. City 
Ce a 113 PP. 741, 19 Idaho 
212. 


26. Hill v. King, 8 Cal. 337; Bear 
River, etce., Water Co. v. New York 
Nin HOO, 0S) Cale s27;.68 AmszDs 325 
Windsor Reservoir & Canal Co. v. 
Lake Supply Ditch Co., 98 P. 729, 44 
Colo. 214. 


27. McCall v. Porter, 70 P. 820, 71 
P. 97.6, 42 Or. 49. 


28. McCall v. Porter, supra. 

29.) Park v. Park, 101 P..403,7407, 
45 Colo. 847, 356; Whited v. Cavin, 
105.P. 396, 55, Or. 98. 


sO. Larimer & Weld Reservoir Co. 
v. Ft. Collins Milling & Elevator Co., 
152 P. 1160, 60 Colo. 241; Gearhart & 
Benson v. Frenchman Valley Irr. 
Dist., 151.N.W. 323, 97 Neb. 764; In re 
Kearney Water & Blectric Powers Co., 
149 N.W. 368, 97 Neb. 139 [mod on 
other grounds 151 N.W. 319, 97 Neb. 
149]. See supra § 422. 


21. Relation back of priority for 
additional amount of water see infra 
§ 450. 

32. See supra § 426. 

33. Hoogendorn v. Nelson Gulch 


State of Colorado, 42 S.Ct. 552, 259 
U.S. 419, 66 L.Ed. 999 [motion er 42 S. 
Ct. 587 (mod on other grounds and 
reh den 43 S.Ct. 2, 260 U.S. 1, 66 L.Ed. 
1026)]; Amalgamated Sugar Co. v. 
Hempe, 226 F. 1012; Morris v. Bean, 
146 F.. 423 [aff 159 F. 651, 86-C.C.A. 
SUD (ath SS. Ct. 7.038, 224) Uns. 495.555 
L.Ed. 821)]; Rodgers v. Pitt, 129 F. 
932; Union Mill, etce., Co. v. Dang- 
DEeTS SIE le. 


v. Nelson 
Gulch Mining Co., 4 Alaska 216. 


Cal.—Wells v. Kreyenhagen, 49 P. 
128, 117 Cal. 329; Osgood v. El Dorado 
Water, etc., Co., 56 Cal. 571; Nevada 


County, etc., Canal Co. v. Kidd, 37 
Cal. 282; Kimball v. Gearhart, 12 Cal. 
2g (Parkey ve. Kailham, 8 ‘Cal. iia s68 


Am.D. 310; Maeris y. Bicknell, 7 Cal. 
261, 68 Am.D. 257; Simons v. Inyo 
Cerro Gordo Mining & Power Co., 192 
P. 144, 48 Cal.App. 524. 


Colo.—Fruitland Irr. Co. v. Kruem- 
ling, 162 P. 161, 62 Colo. 160; Water 
Supply, etc., Co. v. Larimer, ete., Irr. 
Co., 51 BP. 496, 24 Colo. 322, 46 L.R.A. 
322; Sieber v. Frink, 2 P. 901, 7 Colo. 
148. 


Idaho.—Hall v. Blackman, 68 P. 19, 
8 Idaho 272. 


Mont.—Wright v. Cruse, 95 P. 870, 
37 Mont. 177; Woolman v. Garringer, 
1 Mont. 535. 


Nev.—lIrwin v. Strait, 4 P. 1215, 18 
Nev. 436; Ophir Silver Min. Co. v. 
Carpenter, 4 Nev. 534, 97 Am.D. 550. 


N.M.—Farmers’ Development Co. vy. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1094, 1384 Or. 623; In re 
Owyhee River Water Rights, 259 P. 
292, 124 Or. 44 [mandate recalled and 
corrected 265 P. 1116, 125 Or. 299]; 
In re Water Rights in Silvies River, 
237 P. 322, 115 Or. 27; In re Willow 
Creek, 144 P. 505, 146 P. 475, 74 Or. 
592; Ison v. Sturgill, 109 P. 579, 110 
P. 585, 57 Or. 109; Whited v. Cavin, 


Bennett, 45 P. 472, 30 Or. 59, 60 Am. 
SUR Ute 


Philippine.—Sedeco y. Sarenas, 
Philippine 80. 

Utah.—Salt Lake City v. Salt Lake 
City Water, etc., Power Co., Ps 
672, 24 Utah 249, 61 L.R.A. 648 [aff 71 
ief 1069, 25 Utah 4561; Elliott v. Whit- 
more, 24-P. 673. 


Wash.—Sumner Lumber & Shingle 
Co. v. Pacific Coast Power Co., 131 P. 
220, 72 Wash. 631; Kendall v. Joyce, 
93 P. 1091, 48 Wash. 489. 


[a] Statement of rule in absence 
of statute.—‘‘There is no statute in 
this state requiring the posting of 
notice as the inception of the right 
by relation, but the doctrine is rec- 
ognized and our decisions upon the 
question declare in substance that the 
right acquired by diversion and appli- 
cation of water to a beneftcial use 
may, with the aid of proper diligence, 
relate back to the first substantial act 
of the appropriator for its acquisi- 
tion, frequently spoken of as the first 
step.” Fruitland Irr. Co. v. Kruem- 
ling, 162 P. 161, 168, 62 Colo. 160. 


{[b] Appropriation initiated by cus- 
tomary notice.—Where ‘the custom is 
to initiate an appropriation by the 
posting of a notice and a notice is 
posted and the work prosecuted with 
reasonable diligence thereafter, the 
appropriation relates back to the time 
the notice was posted. Nevada.Ditch 
Co. v. Bennett, 45 P. 472, 30 Or. 59, 
60 Am.S.R. 777. 


[ec] Reason for rule of relation 
back.—‘‘The reason for the rule grew 
out of the necessity arising through 
conflicting claims of settlers in the 
arid districts of the great. west. Ex- 
cept for its application the doctrine 
of appropriation would have resolved 
itself into a scrambling rush for the 
possession of the water right, and 
the question would always be decided 
in favor of the one who either had the 
most money or the one who had the 
least to do to effect a diversion of wa- 
ter.” In re Hood River, 227 P. 1065, 


41 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 440] 


gence and completed their appropriations within a 
reasonable time, priority will be awarded to the one 
who first commenced work upon his project,?® al- 
though he is not the first to complete his works.?* If 
the doctrine of relation cannot be invoked, priority 
dates from the time the appropriation was actually 
completed.** This is usually the case if the work 
is not prosecuted with reasonable diligence,®’ or not 
completed within a reasonable time;*? but if, under 
a statute, there can be an appropriation without the 
construction of works, priority dates from the time 
the appropriation is perfected by compliance with 
the statute.?° 


To comply with the requirement of due diligence 
the appropriator need make no unusual and extraor- 
dinary efforts,4! and as against others who are jess 
diligent due diligence may be considered as having 
been exercised, although there might be some doubts 
about it if others who had exercised more diligence 
were involved.*? 


Character of first step; indication of purpose. 
The doctrine of relation cannot be invoked if the 
first step to which it is sought to have the right re- 
lated is not an open, notorious physical demonstra- 
tion, conclusively indicating a fixed purpose dili- 
gently to pursue, and within a reasonable time ac- 
quire, a right to the use of the water,*® if it is not 
of such a nature as to give notice of, or put others on 
inquiry as to, the proposed appropriation,** or if it 
is one which, under the law, will effectively initiate 
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the.appropriation.45 There can be no relation back 
to a time anterior to the formation of a fixed and defi- 
nite purpose to take up the project and carry it into 
effect,*® nor to a time before the doing of some act 
necessary to commence the appropriation.47 Fur- 
thermore, an appropriator cannot relate the priority 
of-a subsequent appropriation back to the time work 
was commenced on a project for some purpose other 
than the particular appropriation involved.t® If the 
lands for which the water is desired are watered nat- 
urally so that no artificial works are necessary for 
irrigation, the date of the appropriation is fixed at 
the time when the proprietor indicates in some sub- 
stantial way his intention to reap the benefit of the 
fruit of the natural irrigation,*® as by harvesting 
or utilizing the crops grown on the land or making 
preparation for so doing.®°® 

If the law requires the posting of a notice for the 
commencement of an appropriation, and no notice is 
posted, it has been held that priority of right will 
be fixed at the time of the actual appropriation with- 
out regard to the doctrine of relation;®! but there is 
other authority to the effect that the doctrine of re- 
lation may be applied, in such a ease, to fix priority 
at the time when the appropriator commenced the 
works by means of which the appropriation was ef- 
fected.>? 

Under statutes prescribing the procedure for an 
appropriation and codifying the doctrine of rela- 
tion,®* the priority of one who has fully complied 


1075, 114 Or. 112 [error dism sub nom. 
Pacific Power & Light Co. v. Bayer, 47 
S.Ct. 245, 273 U.S. 647, 71 L.Ed. 821]. 
35. Maynard v. Watkins, 173 P. 
551, 55 Mont. 54. 
36. Wright v. Cruse, 95 P. 370, 37 
Mont. 177. 
_ 87. Donich v. Johnson, 250 P. 963, 
77 Mont. 229; Ophir Silver Min. Co. 
v. Carpenter, 4 Nev. 534, 97 Am.D. 
550. 


38. U.S.—Cruse v. McCauley, 96 F. 
369. 

Mont.—Anaconda Nat. Bank  v. 
Johnson, 244 P. 141, 75 Mont. 401. 

Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 

Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. 
Pacific Power & Light Co. v. Bayer, 
BS GOEr 245, 23 UIS— 647,171 Lacd. 
821]; Porter v.. Pettengill, 110 P. 393, 
57 Or. 247; Cole v. Logan, 33 P. 568, 
24 Or. 304. 

Wash.—Hunter Land Co. v. Laugen- 
our, 250 P. 41, 140 Wash. 558; Still v. 
Palouse Irrigation & Power Co., 117 
P. 466, 64 Wash. 606. 

What constitutes due diligence gen- 
erally See supra § 427. 

39. Holbrook Irr. Dist. v. Ft. Lyon 
Canal Co., 269 BP. 574, 84 Colo. 174; 
Cook v. Evans, 185 N.W. 262, 45 S.D. 
31 [mod on other grounds 186 N.W. 
51, 45-9. D., 43]. 

What constitutes reasonable time 
generally see supra § 427. 

40. In re Waters of Umatilla Riv- 
er, 168 P. 922, 172 P. 97, 88 Or. 376. 

41. Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


[a] Diligence required.—‘The law 
does not require any unusual or ex- 
traordinary efforts, byt only that 
which is usual, ordinary, and reason- 
able. The diligence required in cases 
of this kind is that constancy or 
steadiness of purpose or labor which 


is usual with men engaged in like 
enterprises, and who desire a speedy 
accomplishment of their designs. 
Such assiduity in the prosecution of 
the enterprise as will manifest to 
the world a bona fide intention to 
complete it within a reasonable time. 
It is the doing of an act, or series of 
acts, with all practical expedition, 
with no delay, except such as may be 
incident to the work itself.’ Ophir 
Silver Min. Co. v. Carpenter, 4 Nev. 
534, 546, 97 Am.D. 550 

42. State v. Anderson, 235 P. 809, 
134 Wash. 331. 

43. Kelly v. Natoma Water Co., 6 
Cal. 105; Holbrook Irr. Dist. v. Ft. 
Lyon Canal, 269 P. 574, 84 Colo. 174; 
Fruitland Irr. Co. v. Kruemling, 162 P. 
161, 62 Colo. 160. 

[a] Mere preliminary survey and 
reconnaissance work are not a sufti- 
cient first step to invoke the doctrine 
of relation so that the right can re- 
late back to them. Fruitland Irr. Co. 
v. Kruemling, 162 P. 161, 62 Colo. 160. 


Steps necessary to initiate appro- 
priation see supra § 422. 


44. Holbrook Irr. Dist. vy. Ft. Lyon 
Canal 'Co,,, 269 BP. 57 4,. Sf Colo. 174s 
Baca Irrigating Ditch Co. v. Model 
Land & Irrigation Co., 252 P. 358, 80 
Colo. . 398; BEruitianad irr. Colley. 
Kruemling, 162 P. 161, 62 Colo. 160; 
In re Water Rights of Deschutes 
River and Tributaries, 286 P. 563, 294 
P. 1049, 1384 Or. 623. 


45. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 

46. State of Wyoming v. State of 
Colorado, 42 S.Ct. 552, 259 U.S. 419, 
66 L.Ed. 999 [motion gr 42 S.Ct. 587 
(mod on other grounds and reh den 
43 S.Ct. 2, 260 U.S. 1, 66 L.Ed. 1026)]. 


{a] Thus the appropriation cannot 
relate back to a time when the plans 
for it were still in a formative stage. 
State of Wyoming v. State of Colora- 
do, 42 S.Ct. 552, 259 U.S. 419, 66 L.Ed. 


999 [motion gr 42 S.Ct. 587 (mod on 
other grounds and reh den 43 S.Ct. 2, 
260 U.S. 1, 66 L.Ed. 1026)]. 

47. Holbrook Irr. Dist. v. Ft. Lyon 
Canal, 269 P. 574, 84 Colo. 174. 


48. State of Wyoming vy. State of 
Colorado, 42 S.Ct. 552, 259 U.S. 419, 
66 L.Ed. 999 [motion gr 42 S.Ct. 587 
(mod on other grounds and reh den 
43 S.Ct. 2, 260 U.S. 1, 66 L.Ed. 1026)]; 
Holbrook Irr. Dist. v. Ft. Lyon Canal 
Co.37-269 > Psed14, 84 Colostiiaee New: 
Loveland, ete., Irr. & Land Co. v. 
Consol. Home Supply Ditch, ete., Co., 
62 P: 366, 27 Colo. 525,52 LAR TAS 266: 
Hough v. Porter, 95 P. 732, 98 P. 1083, 
102 BP. 728, 51 Or. 318; Spring Creek 
Irr. Co. v. Zollinger, 197 P. 787, 58 
Utah 90. ; 

[a] lustrations.—(1) Where the 
original notice and claim is for stor- 
age purposes only, a subsequent ap- 
propriation both for storage and di- 
rect irrigation cannot be made to re- 
late back to.the time the appropria- 
tion for storage only was commenced. 
Holbrook Irr. Dist. v. Fit. Lyon Canal 
Co, 269 P..574,°84 Colo. 174...(2) The 
appropriation cannot relate back to 
the time of commencing a separate 
and distinct project previously aban- 
doned which the present and com- 
pleted appropriation was made to re- 
place. Holbrook Irr. Dist. v. Ft. Lyon 
Canal Co., supra. 

49. In re Water Rights in Silvies 
River, 237 P: 322, 115 Or. 27. 

50. In re Water Rights in Silvies 
River, supra. 


51. In re Water Rights in Silvies 
River, supra. 


52. Amalgamated Sugar Co. v. 
Hempe, 226 F. 1012. 
53. See statutory provisions; and 


cases infra this note and notes 54-59. 

[a] Object of statute.—‘“The Mon- 
tana legislature, in the enactment of 
said water-right act, intended to regu- 
late the doctrine of ‘relation back.’ 
Prior to its passage, on March 12, 
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with the statute may be considered as vesting at,-and 
relating back to, the time application was filed with, 
and permit issued by, the state engineer,** or the time 
notice of the appropriation was posted,°® according 
to whichever procedure is prescribed for the com- 
mencement of the appropriation; and, generally, if 
such a statute exists and is not complied with, there 
will be no relation and priority will date only from 
the time the appropriation was actually completed, 
as against one who commences an appropriation by 
the statutory method before the other appropriation 
is completed.®® Hence, one who complies with the 
statutory provisions may have priority, although he 
does not post his notice until after the noncomplying 
appropriator has commenced his work and does not 
complete his works until last;°’ but, when an appro- 
priator, who has not complied with the statutory pro- 
cedure, completes an appropriation by diversion and 
application to a beneficial use, his priority dates 
from that time even as against one who subsequently 
complies with the statute;°* and the fact that. the 
first appropriator, by the nonstatutory method, sub- 
sequently attempts to comply with the statute and 
obtain a record title by the posting of notice does 


1895, no notice of location or record {man, 263 P. 45, 45 Idaho 380; 
v. Hunter, 185 P. 1072, 32 Idaho 536; 
Washington State Sugar Co. v. Good- 
rich, 147 P. 1073, 27 Idaho 26; Crane 


of appropriation was required. A per- 
son acquired a right to the use of wa- 
ter by digging a ditch, tapping a 
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not postpone his priority to the time the notice was 
posted.5® As between several claimants, neither of 
whom has complied with the statutory provisions, 
the one who actually completes his appropriation 
first has the prior right.°° If the statute contains a 
saving clause in favor of rights initiated before the 
passage of the act, a right previously initiated may 
relate back to the first step taken toward the appro- 
priation.*t To invoke the statutory doctrine of re- 
lation the appropriation must first be fully complet- 
ed,°? but there may be a completion of the appropri- 
ation, such as will invoke a statutory doctrine of re- 
lation, without an actual application of the water to 
a beneficial use where a statute prescribes the com- 
pletion of the work as the final step of the appropri- 
ation.®* 


Benefit of prior appropriations. A person failing 
to connect himself by title-with a prior occupant of 
the land, who has made an appropriation for use 
thereon, has priority only from the date of his own 
appropriation, for without being in privity he cannot 
avail himself of, or tack on, the right of the previous 
occupant ;** but one to whom a water right has been 
transferred may relate the time of his. appropria- 


Sarret j 821)]. 


Cal.—Haight v. Costanich, 194 P. 26, 
184 Cal. 426. 


stream, and turning water into it, and 
applying the water so diverted to a 
beneficial use. This constituted a 
valid appropriation of water. For 
years before the statute was enacted 
the rule of law was ‘that the appro- 
priation of water by persons who 
prosecute the work on their ditch with 
reasonable diligehce dates back to the 
commencement of the work.’ .. . 
Therefore, as between two persons 
digging ditches at the same time, 
and prosecuting work thereon, with 
reasonable diligence, to completion, 
the one who first began work had the 
prior right, even though the other 
had completed his first. This was the 
doctrine of ‘relation back.’ Questions 
of vriority, however, as well as of the 
original capacity, etce., of ditches, de- 
pended chiefly on oral] testimony,—on 
the memory of eyewitnesses, Often at 
fault through lapse of time. To ob- 
viate this aS much as possible, the 
statute was enacted. It required a 
notice of location to be posted at the 
point of diversion, to apprise others 
who contemplated the acquisition of 
water rights from the same stream 
that the locator had taken his initial 
step to appropriate water. It required 
a. recorded notice of appropriation, in 
order that a record might be supplied, 
giving the history in detail of each ap- 
propriation, which would enure to the 
benefit of their successors in inter- 
est, as well as to the appropriator’s, 
and not to leave them dependent upon 
the mere memory of witnesses when 
conflicts should arise. . The ob- 
ject of the statute was to preserve 
evidence of rights, and also to regu- 
late the doctrine of relation back. It 
follows that the statute controls this 
doctrine of relation back, and that one 
who seeks to avail himself of it since 
the passage of this act can only do 
so by a compliance with the statu- 
tory requirements.” Murray v. Ting- 
ley, 50 P. 723, 725, 20 Mont. 260. See 
Musselshell Valley Farming & Live- 
stock Co. “ve ‘Gooley;¢ 283 P! 213, 86 
Mont. 276 (to same effect). 


54. Big Wood Canal Co. v. Chap- 


Falis Power & Irrigatitn Co. v. Snake 
River Irrigation Co., 183 P. 655, 24 
Idaho 63. 


55. Pioneer Irr. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
732; Rudge v. Simmons, 226 P. 170, 39 
Idaho 22; Bennett v. Nourse, 125 P. 
1038, 22 Idaho 249; Sand Point Water, 
etc., Co. v. Panhandle Development 
Co., 83 P. 347, 11 Idaho 405; Mussel- 
Shell Valley Farming & Livestock Co. 
v. Cooley, 283 P. 213, 86 Mont. 276; 
Donich v. Johnson, 250 P. 963, 77 
Mont. 229; Bailey v. Tintinger, 122 P. 
575, 45 Mont. 154; In re Hood River, 
2a 2, 1065, 124 Or, f12 [error dism 
sub nom. Pacific Power & Light Co. v. 
Bayer Weis... 245. veton USenGa ga nel 
L.Ed. 821]; Pleasant Valley Irriga- 
tion & Power Co. v. Okanogan Power 
& Irrigation Co., 167 P. 1122, 98 Wash. 
401; Grant Realty Co. v. Ham, Years- 
ley & Ryrie, 165 P. 495, 96 Wash. 616; 
State v. Superior Court of Grant 
County, 126 P. 945, 70 Wash. 442. 


[a] “fhe doctrine of relation as 
recognized by section 6319, Rem. Code, 
protects the rights of the first appro- 
priator from the time that he gives 
the proper notice to the time of final 
consummation of the appropriation. 
It gives him a reasonable time in 
which to construct the works neces- 
sary, and also a reasonable time with- 
in which to actually apply all of the 
water claimed to the use for which 
the appropriation was made. And, al- 
though there may be intervening and 
subsequent appropriations of the wa- 
ter claimed, the prior appropriator 
need take no notice of them, as, pro- 
vided he has used but a reasonable 
time between the first step and the 
last one necessary for the consumma- 
tion of the appropriation, he may then 
successfully claim all of the water 
to the full extent of his appropria- 
tion.” Pleasant Valley Irrigation & 
Power Co. v. Okanogan Power & Ir- 
MisawonmCo sw l6Ce we all?) <1 Lodemnos 
Wash. 401. ; 


56. U.S.—Morris v. Bean, 146 FF 
423 faff 159 H. 651, 86 'C.C_A. 519 (aft 
31 S.Ct,’ 703, 222 U.S. 485, 55 Lad: 


Idaho.—Rabido v. Furey, 190 P. 73, 
33 Idaho 56; Reno vy. Richards, 178 P. 
81, 32 Idaho 1; Basinger v. Taylor, 
164 P. 522, 30 Idaho 289; Crane Falls 
Power & Irrigation Co. v. Snake River 
Irrigation Co., 133 P. 655, 24 Idaho 
63; Pyke v. Burnside, 69 P. 477, 8 
Idaho 487; Stickney v. Hanrahan, 63 
P. 189, 7 Idaho 424. 


Mont.—Musselshell Valley Farming 
& Livestock Co. v. Cooley, 283 P. 213, 
86 Mont. 276; Donich vy. Johnson, 250 
P. 963, 77 Mont. 229; Anaconda Nat. 
Bank v. Johnson, 244 P. 141, 75 Mont. 
401; Allen v. Petrick, 222 P. 451, 63 
Mont. 373. 

Wash.—State v. Icicle Irr. Dist., 
294 P. 245, 159 Wash. 524; State v. 
Superior Court of Grant County, 126 
P. 945, 70 Wash. 442. 


57. State v. Superior Court of 
Grant County, supra. 


58. Duckworth v. Watsonville Wa- 
ter & Light Co., 110 P. 927, 158 Cal. 


206; Murray v. Tingley, 50 P. 723, 
20 Mont. 260. 
59. Idaho.—Pioneer Irr. Dist. v. 


American Ditch Ass’n, 1 P.(2d) 196, 
50 Idaho 7382; Joyce v. Rubin, 130 P. 
7938, 23 Idaho 296. 


Mont.—Norman_ vy. Corbley, 79 P. 
1059, 32 Mont. 195; Salazar v. Smart, 
30 P. 676, 12 Mont. 895. 


Or.—In re Water Rights in Silvies 
River, 237 P. 822, 715 "Or. 27. 


Wash.—In re Rights to Use of Wa- 
ters of Deer Creek and Its Tributaries 
in Stevens County, 17 P.(2d) 856. 


Wyo.—Chicago, B. & Q. R. Co. v. 
McPhillamey, 118 P, 682, 19 Wyo. 425, 
Ann.Cas.1913E 101. 


60. Mt. Olivet Cemetery Ass’n v. 
ree Lake City, 235 P. 876, 65 Utah 


61. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 213 P. 
202, 28 N.M. 357. 


62. Bailey v. Tintinger, 122 P. 575, 
45 Mont. 154. 


63. Bailey y. Tintinger, supra. 
etes 


64. U.S.—Union Mill, Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion back to the date of the first appropriation by 
the person with whom he may be in privity;** and 
one who appropriates water while a’ squatter, and 
subsequently acquires title to the land, may relate 
his right back to the time he made the first appropri- 
ation. 66 There can, however, be no claim of priority 
antedating the time when the appropriator could law- 
fully have commenced the appropriation of the wa- 
ter;°* and one who has attempted to make an appro- 
priation by illegal occupation of land on an Indian 
reservation cannot relate his right back to a time 
before the reservation was opened. for settlement °° 
but the rule is otherwise if the oceupation of the res- 
ervation lands was legal and by license or lease from 
the government Indian agent;®® and, where an at- 
tempted appropriation is made of waters in an Indi- 
an reservation, and the appropriation is ineffective 
solely because the lands are not public, the rights of 
the appropriator attach eo instante if the reserva- 
tion is subsequently made public and thrown open 
for settlement.*° 


[§ 441] c. Secondary and Successive Appropria- 
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tions'1—(1) In General. The law encourages sec- 
ondary appropriations and development of a water 
supply if it can be done without injury to prior ap- 
propriators,‘? the chief object being to preserve the 
rights of the individual appropriator and yet con- 
serve the use of the water for secondary appropria- 
tors.’ There cannot, in general, be a valid subse- 
quent appropriation which impairs the rights of a 
prior appropriator,’* or which takes water that has 
already been appropriated,’® and a junior appropria- 
tor cannot so exercise his rights as to interfere with 
the rights of the prior appropriator.’® Persons seek- 
ing to make subsequent appropriations are charged 
with notice of all prior appropriations,’’ and, if 
there is nothing left for them to appropriate, can ac- 
quire no rights simply because large expenditures 
have been made in the hopes that some water will 
be available.*8 As a general rule, however, other 
persons may appropriate and use the waters of a 
stream from which prior appropriations have al- 
ready been made if the prior appropriators’ rights 
are in no way materially impaired or injured;*® and 


Dangberg, 81 F. 73. 

Colo.—Bowers v. 
861, 82 Colo. 138; 
163° P, 75,762: Colo.- 326: 

Mont.—St. Onge v. Blakely, 245 P. 
532, 76 Mont. 1; Kenck v. Deegan, 122 
P. 746, 45 Mont. 245; Head v. Hale, 
100 P. 222, 38 Mont. 302. 


Nev.—Chiatovich v. 
239, 1% Nev. W338: 

Or.—-In re Water Rights in Silvies 
River 237 i e222, T1bsOr. 27: 

Wash.—In re Water Rights in Ah- 
tanum Creek, Yakima County, 245 P. 
758, 139 Wash. 84. 

[a] Privity or contractual relation 
not shown by mere possession.—‘‘The 
mere possession by one person of a 
water right originated by another 
does not show . sepriviieysy ein Jor- 
der to make good his claim to the 
right as of the date at which it was 
initiated, the possessor must show 
some contractual relation between 
himself and the original appropria- 
tor, or privity with him under the 
laws of succession, Otherwise the 
initiation of the right will be fixed as 
of the date at which possession was 
taken.” Kenck v. Deegan, 122 P. 746, 
748, 45 Mont. 245. 

Transfer of squatter’s water right 
see infra § 479. 

65. U.S.—Almo Water Co. v. Jones, 
39 F.(2d) 37 [cert den sub nom. Pierce 
VeEeNibion. rdahiom mand “Cor, 51 S'Cr. 
Des Uo S62, V5 l.lid 762). 


Cal.—Wishon v. Globe Light, ete., 
Cone tL racIOy Loe Cal. 3a, 


Idaho.—Brown v. Newell, 85 P. 385, 
12 Idaho 166. 

Mont.—Sayre v. Johnson, 81 P. 389, 
moO Loo Hays Vv. Bogard. Tye. 
423, 31 Mont. 74; Wood v. Lowney, 
50 P. 794, 20 Mont. 273; McDonald v. 
Lannen, 47 P. 648, 19 Mont. 78; Mid- 
dle Creek Ditch Co. v. Henry, 39 P. 
1054, 15 Mont. 558. 

Or.—In re Water Rights in Silvies 
REVEL Zouuiles well, Oriw2t: “lows 
Veaeorters,, Vsetes 1.083,.1955 aes 732, 02 
P. 728, 51 Or. 318; Watts v. Spencer, 
GASP ooo L OL. e202: 


Wash.—Hunter Land Co. v. Laug- 
enour, 250 P. 41, 140 Wash. 558. 

Rights of appropriator’s transferee 
in general see infra § 478. 

66. In re Water Rights in Silvies 
River, 237) Pi 322; 105.1Or, 2%. 


McFadzean, 257 P. 
Hotter v. Kimsey, 


Davis, 28 P. 


Right of one without title to appro- 
priate see supra § 415. 


Rights acquired by occupancy of 


public lands generally see Public 
Lands § 75. 
67. Hough vy. Porter, 95 P. 732, 98 


PLUS. UO% Paseo Or, ons. 

68. Avery v. Johnson, 109 P. 1028, 
59 Wash. 332. 

69. Cohn v. Sorenson, 219 P. 1059, 
38 Idaho 37 [dist Avery v. Johnson, 
109 BP. 1028, 59, Wash. 332]. 

[a] TIllustration.—Where a settler 
has entered on an Indian reservation 
under a valid claim of right of pos- 
session, by virtue of a lease from the 
government Indian agent, and has 
initiated an appropriation of water 
by the diversion thereof on a tract of 
land not in the reservation and has 
put such water toa beneficial use dur- 
ing the entire period of his occupancy 
and finally acquires the fee-simple ti- 
tle to the land, his rights to the use 
of the water date from the time when 
he in good faith diverted and applied 
it to a beneficial use. Cohn y. Soren- 
son, 219 P. 1059, 38 Idaho 387. 


70. Morris v. Bean, 146 F. 423 [aff 
159° RS 651) 86 OC. CLAL 519" (att <3 (SiCt: 
703, 221 U.S. 485, 55 L.Hd. 821) 1; Cook 
v. Evans, 185 N.W. 262, 45 S.D. 31 
[mod on other grounds 186 N.W. 571, 
45 S.)D) 43]. 

Water rights with respect to In- 
dian lands generally see Indians § 51. 


71. Proceedings to make appro- 
priation see supra §§ 422-432. 


72. peterson v. Lund, 193 P. 1087, 
57 Utah 162. 


73. Campbell v. Walker, 2 P.(2d) 
On eon Ore oior 


V4... Tonkin 'v; Winzell, 73 BP. 593; 
27 Nev. 88; Salt Lake City v. Salt 
Lake City Water, etc., Co., 67 P. 672, 
24 Utah 249, 16 L.R.A. 648 [aff 71 P. 
1069, 25 Utah 456]. 

Cross references: 

Deterioration of quality of water see 

supra § 435, 

Interference with tributaries or 
source of supply see supra § 436. 
Secondary appropriations which in- 
jure prior appropriator by interfer- 
ence with natural flow of water see 

supra § 437. 

75. U.S.—U. S. v. Ramshorn Ditch 
Co.,; ve F. 842 Bes 269 F. 80]; Schwab 
Vv. Beam, 86 F. 41. 


Alaska.—Revenue Min. Co. v. Bal- 
derston, 2 Alaska 363. 

Cal.—Lytle Creek Water Co. vy. Per- 
dew, 4 P. 426, 65 Cal. 447. 

N.M.—De Baca v. Santo Domingo, 
COMPA Se 0 ENE aoe 

Or.—Vaughan v. Kolb, 280 P. 518, 
130 Or. 506. 


Utah.—Howecroft v. Union, etce., Irr. 
CO: Cal Peasas Taco ewital ioe 
Wash.=-Weidensteiner v. Mally, 


104 P. 148, 55 Wash. 79. 
Appropriation as including: 
Increases in stream or watercourse 
see supra § 438. 
Tributaries or sources of supply see 
Supra § 436. 
76. Logan, Hyde Park & Smith- 
field Canal Co. v. Logan City, 269 P. 
OC eR AGE Yan Pal 


Right of prior appropriator to have 
water undiminished in quantity and 
rive pera in quality see supra §$ 

43 


77. Morris v. Bean, 146 F. 423 [aff 
159 F. 651, 86 C.C.A. 519 (ie 31 Siete 
703, 221° U.S. 485, 55 L.Ed. 821)]; Baca 
Irrigating Ditch Co. v. Model Land & 
Roe On €o:, (252 P2358) 480. eColos 


78. Baca Irrigating Ditch Co. v. 
Model Land & Irrigation Co., supra. 


Estoppel of prior appropriator be- 
cause of his failure to object to oth- 
a work and expenditures see infra 

79. U.S.—Dern v. Tanner, 60 F. 
(2d) 626; Vineyard Land & Stock Co: 
v. Twin "Falls Salmon River Land & 
Water Co., 245 BY. 9) 157 (C.ClAy 305: 
Anderson Land & Stock Co. v. MeCon- 
nell, 188 F. 818; Rodgers v. Pitt, 129 
ne 932: Union Mill, 60. ‘CO. av. Dang- 
berg, 81 re gicus Montana Co, v. Geh- 
TiS (iby ws 384, ad C.CrAS 414 Dv ler 
v. Wilkinson, 24 F.Cas.No. 14, 3 L2H 4 
Mason 397. 


Alaska.—Hoogendorn  v. Nelson 
Gulch Mining Co., 4 Alaska 216; Eg- 
lar v. Baker, 4 Alaska. 142. 5 


Ariz.—Santa Cruz Reservoir Co. v. 
Ramierz, 141 P. 120, 16 Ariz. 64: Sul- 
livan v. Jones, 108 P. 476, 13 Ariz. 229; 
wears Vv. Wing ir Pz 453, 2 Ariz. 

Cal.—Scott_v. Fruit Growers’ Sup- 
ply Co) 258 BP. 1095, 202, Cale47e" Na 
toma Water, etc., Co. v. Hancock, 35 
Ieee Bai 1S 112, 101 Cal. 42; Lake- 
side Ditch Co. vy. Crane, 22 P, 76, 80 
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each new appropriator will thus acquire the right to 
use the water in the order of his priority.®°® 
or appropriator may be put to a reasonable amount 
of inconvenience and expense by reason of the sub- 
sequent appropriation,®! and, after a subsequent ap- 
propriation has been made, the junior appropriator 
gains a vested right, as against his senior appropri- 
ator, to insist on a continuance of the conditions 
that existed at the time he made his appropriation 
in so far as any threatened change will prove inju- 
The subsequent appropriator need not wait 
until the water has been used by the prior appropri- 


IOUS 


Callie: o Stem), Canali *Co. pvemicera 
islandwitr. Canale Cone SswCaless obs; 
Broder v. Natoma Water, etc., Co., 


50 Cal. 621 [aff 101 U.S. 274, 25 L.Ed. 


790) > "Smith ve O’Hara,43 Cal. 374; 
Higgins v. Barker, 42 Cal, 233; Ne- 
vada County, ete., Canal Co. Vv. ida, 


37 Cal, 282; Nevada Water Co: v. 
Powell, 34 Cal. 109, 91 Am.D. 685; 
Davisive Gale, 32 1Call 26. 910 “AmsD: 
554; Hill v. Smith, 27 Cal. 476; Amer- 
ican Co. v. Bradford, 27 Cal. 360; 
McKinney v. Smith, 21 Cal. 374; Ort- 
man v. Dixon, 13:Cal. 33; Butte Ca- 
nal, ete., Co. v. Vaughn, 11 Cal. 143, 
70 Am.D. 769; Kelly v. Natoma Wa- 
ter Co., 6 Cal. 105; Simons vy. Inyo 
Cerro Gordo Mining & Power Co., 192 
P. 144, 48 Cal.App. 524; Dannenbrink 
v. Burger, 138 ©. 751, 23 Cal.App. 
587. 

Colo.— Clay” Spring’ ‘Cattle Co.) vy. 
Bassett, 233 1.156, 76.) Colo.) 510); 
Windsor Reservoir, ete., COdsvi. Hoft- 
man Miiling Co., 109 P. 422, 425, 48 
Colo. 82, 89, 30 L.R.A.N.S. 615; Vogel 
v. Minnesota Canal & Reservoir Co., 
107 P. 1108, 47 Colo. 534; Water Sup- 
ply, ete., Co. We Larimer, éete., Reser- 
voir Co., 53 P. 386, 25 Colo. 87; Cache 
La Poudre Reservoir Co. v. Water 
Supply, ete; .Co:,, 53 .P2331,525 Colo: 
GSA eM Saket oi) 04.0 men bus Asm or 
Saint v. Guerrerio, 30 P. 335, 17 Colo. 
448, 31 Am.S.R. 320; Burnham v. 
Freeman, 19 P. 761, 11 Colo. 601; Suf- 
folk Gold Min., etc., Co. v. San Miguel 
Consol. Min., etc, Co., 48 P. 828, 9 
Colo.App. 407. 

Idaho.—Bower v. Moorman, 147 P. 
496, 27 Idaho 162, Ann.Cas. 19170 99. 


Mont.—Custer v. Missoula Public 
ace Conny Be (2d)y Woe) ol VMomt: 

36; Head v. Hale, 100 P. 222, 38 Mont. 
302: Alder Gulch Consol. Min. Co. v. 
Hayes, 9 PB. 581, 6 Mont. 31. 


Neb.—City of Fairbury v. Fairbury 
Mill & Blevator Co., 243 N.W. 774, 1238 
Neb. 588; In re Kearney Water & 
Plectric Powers Co., 149 N.W. 363, 97 
Neb. 139 [mod on other grounds 151 
N.W. 319, 97 Neb. 779]; Farmers’, 
etc., Irr. Co. v. Cozad Irr. Co., 90 N.W. 
951, 65 Neb. 3. 


Nev.— Bliss v. Grayson, 56 P. 231, 
24 Nev. 422 [aff 59 P. 888, 25 Nev. 
329]; Roeder v. Stein, 42 P. 867, 23 
Nev. 92; Barnes v. Sabron, 10 Nev. 
217; Proctor v. Jennings, 6 Nev. 838, 3 
Am.R. 240; Lobdell v. Simpson, 2 
Nev. 274, 90 Am.D. 537. 


N.M.—Millheiser v. Long, 61 P. 111, 
LOVIN ME 99: 

Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 184 Or. 623; In re 
Rogue River Adjudication, 251 P. 898, 
120 Or. 237; In re North Powder Riv- 
er, 144 P. 485, 146 P. 475, 7b Or. 83 
Whited v. Cavin, 105 P. 396, 55 Or. 
98: Hough v., Porter, 95 P. 732, 98 P. 
1083, 102 BP. 728, 51 Or. 318; Mann v. 
Parker, 86 P. 598, 48 Or. 321; Mc- 
Call v. Porter, 70 P. 820, 71 PB. 976, 42 
Or. 49; Boyce v. Cupper, 61 P. 642, 37 
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The pri- 
manner that the 
and received by 


Or. 256. 


Tex.—Biggs v. Miller, 
147 S.W. 632. 


Utah.—Little Cottonwood Water 
Co. v. Kimball, 289 P. 116, 76 Utah 
243; Falkenberg v. Neff, 269 P. 1008, 
72 Utah 258; Hardy v. Beaver Coun- 
Ly Tire Co., (2341 Pk 52465) Utah 23); 
U. S. v. Caldwell, 231 P. 434, 64 Utah 
490; Fenstermaker y. Jorgensen, 178 
P. 760, 53 Utah 325; Cleary v. Dan- 
jiels, 167 P. 820, 50 Utah 494; Sait 
Lake City v. Gardner, 114 P. 147, 39 
Utah 30; Salt Lake City v. Salt Lake 
City Water, ete., Co., 71 P. 1069, 25 
Utah 456 [aff 67 P. 672, 24 Utah 249, 
61 L.R.A. 648]; Manning v. Fife, 54 
P. 111, 17 Utah 232; Hague v. Nephi 
ore Co. 5.2) P60 5.5 don Wiican. 2 dealt 
L.R.A. 311, 67 Am.S.R. 634; Becker v. 
Marble Creek Irr. Co., 49 P. 892, 1119, 
Is (ORO. PB 

Wash.—Wendler v. Woodward, 161 
P. 1048, 93 Wash. 684; Hdendale Land 
a) v. Morgan, 161 P. 360, 93 Wash. 

Wyo.—Wyoming Hereford Ranch 
v: Hammond Packing Co. 236) Bt 764, 
383 Wyo. 14. 

[a] Rule otherwise stated.—‘‘The 
waters of a natural stream are sub- 
ject to successive appropriations, 
and, so long as the subsequent ap- 
propriators do not injure or impair 
the rights of those prior to them, they 
may use aS much water as they 
choose. There may thus be numer- 
ous and different appropriators of the 
waters of the same stream; the 
rights of each depending, as against 
the others, on the date or time of his 
appropriation. jan MeCallov. Porter, 70 
P. 820, 823, 71 P. 976, 42 Or. 49. 

80. Quigley v. McIntosh, 
266, 88 Mont. 1038. 


81. Natoma Water, etc, Co. v. 
Hancock, 35 IP. 384, 31 P. 112;,201 Cal: 
42; Waterford Irr. Dist. v. Turlock 
Irr. Dist t94) Pee 50 Cal App. 
213; Suffolk Gold Min., ete., Co. v. 
San Miguel Consol. Min., ete., Co., 48 
P. 828, 9 Colo.App. 407; Farmers’, 
ete, Irr: (Co. ve Cozad IrrCoy9O0RN. 
W,.. 951, 65 Neb. 3: 


[a] Reasonable convenience 
getting water, to which a prior ap- 
propriator is entitled, is such as 
leaves it profitable to him to take out 
the water, and in addition to that 
gives him every advantage which he 
can have without causing a greater 
disadvantage to a subsequent appro- 
priator. Marmers’, ete Irn Conv. 
Cozad Irr. Co., 90 N.W. 951, 65 Neb. 3. 


(Civ. App.) 


PAD) » 12% 


in 


82. U.S.—Anderson Land & Stock 
Co. v. McConnell, 188 F. 818; Union 
Mill, etc., Co. v. ‘Dangberg, 81 IMsy ise 


Last Chance Min. Co. v. Bunker Hill 
& S. Mining & Concentrating Co., 49 
F. 430. 
Cal.—Nevada Water Co. v. Powell, 
34 Cal. 109, 91 Am.D. 685. 
Colo.—City and County of Denver 
v. Colorado Land & Live Stock Co., 


[§§ 441-442 


ator but he ean divert and use the water at a point 
above the prior appropriator if it is done in such a 


water will be returned to the stream 
the prior appropriator at his point 


of diversion in the quantity and quality he is enti- 
tled to have it.8-84 


[§ 442] (2) Surplus Waters Generally. In ac- 
cordance with the general rule,*° others may make 
secondary appropriations of surplus waters in ex- 
cess of the amounts to which prior appropriators are 
entitled by virtue of their appropriations;®°® but, al- 
though the flowing of the water in its natural water- 


279 P. 46, 86 Colo. 191; Ft. Collins 
Milling & Elevator Co. v. Larimer & 
Weld irr; Co., 156 P71405" 6ieeores 
45; Vogel v. Minnesota Canal & Res- 
ervoir Co., 107 P. 1108, 47 Colo. 534; 
Baer Bros, Land, etc., Co. v. Wilson, 
88 P. 265,38 Colo. 101; Monte Vista 


Canal Co. v. Centennial Irrigating 
Ditch Co., 135 P. 981, 24 Colo.App. 
496; Farmers’ High Line Canal & 


Reservoir Co. v. Wolff, 13). Pis2sies 
Colo.App. 570. 


Idaho.—Crockett v. Jones, 277 P. 
550, 47 Idaho 497; Bennett v. Nourse, 
125 P. 1038, 22 Idaho 249. 


Mont.—Gassert y. Noyes, 44 P. 959, 
18 Mont. 216 


Nev Proctor v. Jennings, 6 Nev. 
83, 3 Am.R. 240; Lobdell v. Simpson, 
2 Nev. 274, 90 Am.D. 537. 

Utah.—Hague yv. Nephi Irr. Co., 52 
dens Mey ING Utah 421, 41 L.R.A. Ste 67 
Am.S.R. 634; Becker v. Marble Creek 
irrs Con449 12) 892, 1119, 15 Utah 225. 

Cross references: 


Change in place or method of use or 
place or means of diversion see in- 
fra § 462. 


eC aS in time of use see infra 
Increase in amount after subsequent 
appropriation see infra §§ 447-460. 


83-84. Vogel v. Minnesota Canal 
& Reservoir Co., 107 P. 1108, 47 Colo. 


534; Branstetter v. Williams, 57 P. 
433, 6 Idaho 574. 
85. See supra § 441. ; 
86. U.S.—Dern vy. Tanner, 60 F. 


(2a) 626; Territory of Hawaii v. Gay, 
yale te (2d) 356 [cert den 52 S.Ct. 131, 
284 U.S. 677, 76 L.Ed. 572]; Vineyard 
Land & Stock Co. v. Twin Falls Sal- 
mon River Land & Water Co., 245 F. 
9, 157 C.C.A. 305; Anderson Land & 
Stock Co. v. McConnell, 188 F. 818. 


Ariz.—Santa Cruz Reservoir Co. v. 
Ramirez, 141 P. 120, 16 Ariz. 64; Sul- 
livan v. Jones, 108 P. 476, 13 Ariz. 
229; Clough v. Wing, 17 PB. ~453)°2 
Ariz. 3701. 

Cal.—Scott v. Fruit Growers’ Sup- 
ply Co., 258 P. 1095, 202 Cal. 47; Huf/ 
ford v. Dye, 121 P. 400, 162 Cal. 147; 
Southside Imp. Co. v. ‘Burson, 81 P. 
1107, 147 Cal. 401; Natoma ‘Water, 
Oler, \oOnave Hancock, Bey det eee Sst: P. 
112, 101 Cal. 42 Bdgar Me Stevenson, 
11 P. 704, 70 Cal. 286; Simons v. Inyo 
Cerro Gordo Mining & Power Condo 
P. 144, 48 Cal.App. ‘B24, 


Colo.—Burnham v. Freeman, 19 P. 
761, 11 Colo. 601. 


Idaho.—Bower v. Moorman, 147 P. 
496, 27 Idaho 162, Ann.Cas. 1917C 99. 


Mont.—Custer v. Missoula’ Public 


Service €o.; 6 BPa(2d) 132,92) Mion 
136; Quigley v. Birdseye, 28 P. 741, 
11 Mont. 439. 

Neb.—City of Fairbury v. Fairbury 
Mill & Hlevator Co., 248 N.W. 774, 123 
Neb. 588; Farmers’, ete. Inr: Co. Vv. 
Cozad Irr. Co; 90 N.W. ‘951; 65 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


S 


pews 
vend 


§§ 442-443] 


course down to the prior appropriator’s place of di- | 


version involves a considerable loss by seepage and 
evaporation, a person further up the stream cannot 
appropriate an amount equal to the amount thus 
lost on the ground that such amount would be a sur- 
plus available for secondary appropriation if the 
prior appropriator avoided the loss by seepage and 
evaporation by the use of ditches, flumes, and 
pipes.§* <A secondary appropriator may impound 
and divert surplus waters from the source of supply 
as long as the prior appropriator receives the flow 
to which he is entitled at the point of his diversion.®§ 
Where the source of supply consists of a lake at the 
head of the stream, a prior appropriator cannot pre- 
vent a secondary appropriator from cutting down the 
rims of the lake,*® or from making a reservoir out 
of the lake to impound waste waters during flood sea- 
son for later use,®° so long as the prior appropriator 
receives the flow to which he is entitled. The sec- 
ondary appropriator must, however, always release 
to the prior appropriator the amount to which he is 
entitled no matter what difficulties are involved ;°1 
but the mere fact that the prior appropriator’s rights 
are invaded on one occasion will not of itself cause a 
denial of the right to operate and maintain the reser- 
voir if it is not made to appear that the construc- 
tion and use of the reservoir will necessarily inter- 
fere with the rights of the prior appropriator.®? In 
computing or measuring whether there is a surplus 
supply available for others after prior appropriators 
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for irrigation purposes are satisfied from a stream 
whose flow varies greatly from year to year, the 
proper measure is not the average yearly flow of all 
years for a considerable period,®? but rather the fair- 
ly constant and dependable flow, materially in excess 
of the lowest, which may generally be obtained by 
means of reservoirs adapted to conserving and equal- 
izing the natural flow,®* and the excessive flow of 
a particular year should be disregarded,®® for sub- 
stantial stability in supply is essential to successful 
reclamation and irrigation.®°® 


[§ 443] (3) Waste or Return Waters.°7 Return 
or waste waters taken by a prior appropriator in ex- 
cess of his needs, and which return naturally to the 
original stream after his needs have been satisfied, 
are subject to appropriation by others,®* and inure 
to the benefit of subsequent appropriators in the or- 
der of their appropriations;°® but they acquire no 
absolute right to the return of a specified amount 
when the water supply becomes insufficient for the 
needs of the first appropriator.t After surplus re- 
turn water has been appropriated it becomes the duty 
of the prior appropriator, where it is economically 
possible, to return such amount as is not reasonably 
necessary for his purposes so that it can be used by 
the junior appropriators below;? and he cannot sub- 
sequently divert the waste water elsewhere so that it 
will not return to the natural stream;? nor can third 
persons intercept the return water, on its way back to 
the stream, and appropriate it to their use when it is 


supply generally see supra § 436. 
89. Donich vy. Johnson, 250 P. 963, 


Neb. 3. 
Nev.—Roeder v. Stein, 42 P. 867, 
23 Nev. 92. 77 Mont. 229. 


N.M.—WMillheiser v. Long, 61 P. 111, 
10 N.M. 99. 

Or.—In re Rogue River Adjudica- 
tion, 251° P. 898, 120 ‘Or..2375=In re 
North Powder River, 144 P. 485, 146 
P. 475, 75 Or. 83; Ison v. Sturgill, 109 
P. 579, 110 P. 535, 57 Or. 109; Whited 
v. Cavin, 105 P. 396, 55 Or. 98. 


Tex.—Biggs v. Miller, (Civ.App.) 
147 S.W. 632. 

Utah.—Little Cottonwood Water 
Co. v.-Kimball, 289° PB. 116, 76 Utah 
243; Hardy v. Beaver County Irr. Co., 
234 P. 524, 65 Utah 28; Salt Lake City 
ve Gardner, 114 P:9147, 39 Utah 320; 
Manning v. Wife, 54 P. 111, 17 Utah 


232; Hague v. Nephi Irr. Co., 52 P. 
765, 16 Utah 421, 41 L.R.A. 311, 67 
Am.S.R. 634; Becker v. Marble Creek 


Irr. Co., 49 P. 892, 1119, 15 Utah 225. 

Wash.—Edendale Land Co. v. Mor- 
gan, 161 P. 360, 93 Wash. 554. 

Wyo.—Wyoming Hereford Ranch 
v. Hammond Packing Co., 236 P. 764, 
33 Wyo. 14. 

Amount to which prior appropria- 
tor is entitled see infra § 447. 

87. Tonkin v. Winzell, 73 P. 593, 27 
Nev. 88. 

Cross references: 

Duty of prior appropriator to avoid 
waste generally see supra § 452. 
Right of one who has increased sup- 
ply of stream by preventing losses 

due to evaporation and Seepage see 

supra § 4388. 
Superiority of prior appropriator’s 

right despite claim that use higher 

up which would prevent evapora- 

tion and seepage would be more 

beneficial see supra § 434. 

88. Kelly v. Hynes, 108 P. 785, 41 
Mont. 1. 

Secondary appropriations which in- 
terfere with tributaries or sources of 


90. Donich v. Johnson, supra. 


[a] “The utmost prior appropria- 
tors may rightfully demand is that 
he who constructs and uses a reser- 
voir shall not interfere with their 
use of the natural flow in the creek to 
the extent of their appropriations.” 
Donich v. Johnson, 250 P. 963, 966, 77 
Mont. 229. 

91. Donich v. Johnson, 250 P. 963, 
77 Mont. 229. 

[a] Natural outflow before reser- 
voir is “opened for use” is the amount 
which the secondary appropriator 
must allow to flow down to the prior 
appropriator. Donich v. Johnson, 250 
P. 963, 77 Mont.- 229. ‘ 


92. Donich v. Johnson, supra. 
93. State of Wyoming v. State of 
Colorado, 42 S.Ct. 552, 259 U.S. 419, 


66 L.Ed. 999 [motion gr 42 S.Ct. 587 
(mod on other grounds and reh den 
43°S:.Ct. 2, 260 U:S. 1,66, L.Ed. 1026) ]. 


94. State of Wyoming v. State of 
Colorado, supra. 


95. State of Wyoming v. State of 
Colorado, supra. 
96. State of Wyoming v. State of 


Colorado, supra. 

97. Cross references: 

Duty of prior appropriator to use 
economy and avoid waste see infra 
§ 452. 

Increases in supply due to waste of 
third person whose water has been 
brought from outside source see 
supra § 438. 

Return waters from prior appropria- 
tor as source of supply to which 
other appropriators are entitled see 
supra § 436. 

98. U.S.—Twin Falls Canal Co. v. 
Dammann. 27T MR. Ss3ky Ramshorn 
Ditch Co. v. U. S., 269-F.-80. Laff 254 
F. 842]; Anderson Land & Stock Co. 


v. McConnell, 188 F. 818. 
en aioe v. Baker, 4 Alaska 


Cal.—Dannenbrink v. Burger, 138 
Pero, 23 CakAppe ssi: 

Colo.—City and County of Denver 
v. Colorado Land & Live Stock Co., 
279 P. 46, 86 Colo. 191; Pulaski Irr. 
Ditch Co. v. City of Trinidad, 203 P. 
681, 70 Colo. 565; Trowel Land & Ir- 
rigation Co. v. Bijou Irr. Dist., 176 P. 
292, 65 Colo. 202; Durkee Ditch Co. 
v. Means, 164 P. 503, 63 Colo. 6; Com- 
See v. Ramsay, 133 P. 1107, 55 Colo. 


Or.—Hough v. Porter, 98 P. 1083, 
95 P. 732, 102 P. 728, 51 Or. 318. 


‘Utah.—Rasmussen vy. Moroni 
Co. 189° Pi 572) 56 Utah=t40) 


Wyo.—Wyoming Hereford Ranch v. 
Hammond Packing Co., 236 P. 764, 33 
Wyo. 14. 

99. Ramshorn Ditch Co. v. U. S., 
269 FE. 80 [aff U. S. v. Ramshorn, 254 
F. 842]; La Jara Creamery, etc., As- 
soc. v. Hansen, 83 P. 644, 35 Colo. 105; 
Water Supply, ete. Co. v. Larimer, 


irr: 


etc,, ‘Reservoir Co.,.153.- Ps s386.wieb 
Colo. 87. 

1. Brown v. Mullin, 3 P. 99, 65 
Cal. 89. 


2. Union Mill, ete, Co. v. Dang- 
berg, 81 F. 78; Pulaski Irr. Ditch Co. 
v. City of Trinidad, 203 P. 681, 70 
Colo. 565; Suffolk Gold Min., ete., Co. 
v. San Miguel Consol. Min., etc., Co., 
48 P. 828, 9 Colo.App. 407; Alder 
Gulch Consolidated Min. Co. v. Hayes, 
9 P. 581, 6 Mont. 31; Biggs v. Miller, 
(Tex.Civ.App.) 147 S.W. 632. 


3. Anderson Land & Stock Co. y. 
McConnell, 188 F. 818; Rio Grande 
Reservoir & Ditch Co. v. Wagon 
Wheel Gap Imp. Co., 191 P. 129, 68 
Colo. 437; Trowel Land & Irrigation 
Co. v. Bijou Irr. Dist., 176 P. 292, 65 
Colo. 202. 


Use or disposal of water in excess 
of needs generally see infra § 454, 


1GL6. GT CAs} 


needed by junior appropriators who have relied on 
it as a source of supply.4 


Seepage or flow-off waters. A number of cases 
have also held that secondary appropriators are en- 
titled to the return of seepage and overflow waters 
from a reservoir, which would naturally return to the 
stream, although the reservoir is supplied chiefly 
during seasons when the water could not be of use 
to the secondary appropriators if permitted to re- 
main in the stream,® or although the reservoir own- 
er may claim the water for the purpose of and as 
part of the original appropriation;® and the reser- 
voir owner may not sell the water to escape liability 
to a landowner upon whose property the water es- 
capes.7 Generally, however, the prior appropriator 
has the superior right to recapture and use such seep- 
age or flow-off waters as are necessarily incident to 
his use where he does not allow them to escape his 
possession and needs and is willing to apply them for 
the purpose of his appropriation.’ The appropria- 


tor will be allowed a reasonable time after the over- | 


flow or seepage commences in which to save and use 
the escaping water before he will be deemed to have 
abandoned permanently his right of recapture;° but, 
under a statute providing that the appropriator’s 
right to the water ceases when he ceases to use it for 
some useful or beneficial purpose,*® where the orig- 
inal system of the prior appropriator permits the 
seepage of a certain amount of water back into the 
bed of the stream upon which a secondary appropria- 
tor comes to rely for his supply for a period suffi- 
cient to bar the prior appropriator’s right for non- 
user, the prior appropriator cannot subsequently so 
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repair or construct his system as to deprive the 
junior appropriator of the seepage water.‘! Usual- 
ly such waters as the appropriator allows to get be- 
yond his control become waste waters subject to ap- 
propriation by others;1? and he cannot recapture 
them after they have been permitted to return to 
their natural channel! or allowed to escape from his 
lands to become part of the natural flow of another 
stream which is subject to the appropriations of oth- 
ers;1* and, in the latter case, the prior appropriator 
cannot take the percolating waters from the stream 
on the ground that they are developed waters,*® or on 
the theory that he is using the natural channel of the 
stream as a means for conveying his water;*® but 
there is authority to the effect that it is not essential 
te the prior appropriator’s right that he keep contin- 
uous actual possession of such water,1’ or confine 
it to his own land,*t® or convey it in an artificial con- 
duit.t® 


Nonreturnable waters. When waste waters which 
escape from the lands of the prior appropriator ¢an- 
not naturally make their way back to the stream 
from which they were taken, they may be used by 
any person who captures them and applies them to a 
beneficial use,?° especially where there is a statute 
making waste waters subject to appropriation the 
same as any Other public waters;?! but another ecan- 
not lawfully go upon the land of the appropriator 
for the purpose of obtaining waste water.2? While 
the appropriator cannot sell the right to waste wa- 
ters which have been permitted to escape to the pre}- 
udice of one who has previously claimed or used 
them,?? the latter generally acquires no permanent 


4 See supra § 436. 

5. Rio Grande Reservoir & Ditch 
Co. v. Wagon Wheel Gap Improve- 
ment Co., 191 P. 129, 68 Colo. 487; 
Trowel Land & Irrigation Co. v. Bi- 
jou irr. Dist, . 176 ee. 292° 6b.) Colo; 
202. 

6. Ft. Morgen Reservoir & Irri- 
pation Co. v. McCune, 206 P. 393, 71 
Colo. 256. 

7. Trowel Land & Irrigation Co. v. 
Bijou Irr. Dist., 176 P. 292, 65 Colo. 
202. 

Transfer or sele of water in excess 
of necds generally see infra § 454. 


gs. Twin Falls Canal Co. v. Dam- 
man, 277 331; U. S. vy. Haga, 276 
F. 41; Ramshorn Ditch Co. v. U. S., 
269 F. 80 [eff 254 F. 842]; Barker v. 
Sonner. 294 P. 10538, 135 Or. 75; Stook- 
ey v. Green, 178 P. 586, 53 Utah 311. 


fa] MNo legislation necessary for 
this right—Ramehorn Ditch Co. v. 
U. S., 269 F. 80 [aff 254 F. 842]. 


[b] Necessity for appropriation 
proceedings.—A statute, authorizing 
the owner of an irrigation canal to 
collect seepage water thereunder to 
apnly to the irrigation of land covered 
by the original appropriation of such 
eanal, gives the right to the use of 
such water without formal appropria- 
tion proceedings, since the objects of 
the state laws regulating proceedings 
for appropriation to provide water for 
as many owners of land as possible, 
and to decide priority between the 
different claimants, do not apply to 
the use of seepage water by the orig- 
inal appropriators. Ramshorn Ditch 
Co. v. U. S., 269 F. 80 Laff 254 F. 842]. 


9. Ramshorn Ditch Co. vy. U. S., 
supra. 3 


10. See statutory provisions. 


Loss of right by nonuse generally 
see infra § 499. 


11. Dannenbrink vy. Burger, 138 P. 
751, 23 Cal.App. 587. 


Change in method or means of di- 
version generally see infra § 462. 


Duty to construct system so as to 
ase, unreasonable waste see infra 


12. Rock Creek Ditch & Flume Co. 
v. Miller, (Mont.) 17 P.(2d) 1074. 


13. Ramshorn Ditch Co. v. U. S., 
269 EF. 80 [aff 254 FF. 842]; Rock 
Creek Ditch & Flume Co. v. Miller, 
(Mont.) 17 P.(2d) 1074. 


14. Twin Falls Canal Co. v. Dam- 
man, 277 F. 331: Rock Creek Ditch & 
Flume Co. v. Miller, (Mont.) 17 P. 
(2a) 1074; Popham v. Holloron, 275 
P. 1099, 84 Mont. 442. 


[a] Waste or seepage waters per- 
mitted to form watercourse by flow- 
ing in well defined channel for over 
twenty years become subject to ap- 
propriation by others. Popham vy. 
Holloron, 275 P. 1099, 84 Mont. 442. 


15. Rock Creek- Ditch & Flume Co. 
v. Miller, (Mont.) 17 P.(2d) 1074. 

16. Rock Creek Ditch & Flume Co. 
v. Miller, supra. 

PW OG IS ye delete P4M ae 7 alt 

18. U. S. v. Haga, supra. 

BES AU UU Shae MSIE) ashehoueste, 

[a] Use of natural stream.—If he 
may identify the water, he may con- 
duet it through the natural channel 
of a stream other than the one from 
which it was diverted and commingle 
it with other waters. U.S. v. Haga, 
276 F. 41. : 


20. U.S.—U. S. v. Haga, 276 F. 41. 


Idaho,—Milner Low Lift Irr. Dist. 
v. Hagen, 286 P. 608, 49 Idaho 184. 


Mont.—Rock Creek Ditch & Flume 
Co. v. Miller. 17 P.(2d) 1074: Newton 
v. Weiler, 286 P. 133, 87 Mont. 164; 
Popham v. Holloron, 275 P. 1099, 84 
Mont. 442. 


Nev.—Ryan v. Gallio, 286 P. 963, 
52 Nev. 330. 


Wash.—Elgin v. Weatherstone, 212 
P. 562, 123 Wash. 429. 


[a] Prior appropriator cannot 
charge secondary user for waste or 
fugitive water which has been per- 
mitted to escave. Milner Low Lift 
Irr. Dist. v. Eagen, 286 P. 608, 49 
Idaho 184. 


[b] “Waste water” is water which 
the land irrigated will not take up. 
Ryan v. Gallio, 286 P. 963, 52 Nev. 

Increase in stream due to absandon- 
ment of waste waters broucht from 
outside source see supra § 438. 


21. Nevius v. Smith, 279 P. 44, 86 
Colo. 178; Sebern v. Moore, 258 P. 
176, 44 Idaho 410; Breyer v. Baker, 
171 P. 1185, 31 Idaho 387; Veughan 
v. Kolb, 280 P. 518, 130 Or. 506. 


22. .Bidleman v. Short, 150 P. 834, 
38 Nev. 467. 


23. Galiger v. McNulty, 260 P. 401, 
80 Mont. 339; Vaughan v. Kolb, 280 
Pipl ols 0nOr so OO. 


[a] Tlustration.—After an appro- 
priator has permitted excess water to 
drain below his land, and it cannot 
get back into the original stream, it 
becomes waste, fugitive, and vagrant 
water and subject to be treated as 
such; the appropriator no longer has 
any ownership of it, and hence noth- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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right to the use of such waters,?* and obtains no con- 
trol over the ditches or laterals of the appropriator 
from whom the water escapes.*° Except where he 
has acted willfully,?* the prior appropriator is un- 
der no duty to continue or maintain the conditions 
which give rise to the waste waters,27 and he may 
terminate whatever right the secondary user may 
have, by preventing or capturing the waste,?§ by 
changing the the flow of the water,2® or by ceasing 
his appropriation entirely.?° This is true, although 
there has been acquiescence in the use of the waste 
vater and claimant thereof has incurred considerable 
expense in constructing works to utilize the same.*+ 
In a limited sense, however, the right of a claimant 
or user of waste waters which cannot find their way 
back to the stream is a permanent and valuable one.*? 
As between several claimants to such waters the first 
in time is the first m right;?® and one who has pre- 
viously appropriated such waste waters may, on the 
construction of a drainage canal which destroys the 
ditch used to carry the waste water, reclaim the 
waste water from the drainage canal if it can be 
done without substantially injuring or interfering 
with the drainage works;4 but it has been held that 
an appropriation and use of waste waters give no 
exclusive right to such waste water as may there- 
after flow, and one who owns land higher up may ac- 
quire a prior right as to the future flow by the use 
of it, for then he will be the first taker.25> A stat- 
utory provision that all ditches constructed for the 
purpose of utilizing seepage, waste, or spring wa- 
ter of the state shall be governed by the same laws 
relating to priorities as are applicable to ditches 
constructed to utilize “waters of running streams” 
does not authorize another to construct a ditch to 


28. 
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utilize seepage or waste water rightfully under the 
control of a prior appropriator,?® and such a stat- 
ute apples only to the appropraition of waste waters 
before they have reached a natural stream.** 


Waters taken for nonabsorbing purpose. Where 
the appropriation is for a nonabsorbing purpose and 
the waters are returned to the stream after use by 
the prior appropriator, they may be appropriated by 
others,?® who are entitled to demand that the prior 
appropriator refrain from polluting the water so as 
to render it unfit for thei uses, if the prior appropri- 
ator can make full use of the water and yet return 
it in proper condition by the exercise of reasonable 
precautions and at slight expense;*® but, if the 
secondary appropriator makes his appropriation by 
entering upon the land of the prior appropriator un- 
der license, he cannot complain of the prior appropri- 
ator’s subsequent pollution of the water in using it 
for the purpose of his appropriation.*° Where there 
is first a secondary appropriation above a prior ap- 
propriator for power purposes of such water as is 
not needed for power, and later a secondary appro- 
priation below of the water first used for power by 
the prior appropriator and then returned to the 
stream, the first secondary appropriator cannot, on 
abandonment or nonuse by the prior appropriator 
for power purposes, take that amount which had pre- 
viously been used for power and returned to the sec- 
ondary appropriator below;*? but, if the first sec- 
ondary appropriation above has been made of all 
waters of the stream during such time as they are 
not used by the prior appropriator for power purpos- 
es, a subsequent appropriator below cannot require 
that the prior appropriator continually use the water 
and then discharge it for the former’s use.*? 


977, 


ing to sell, and an attempt to sell the 
water or the right to use the same is 
wholly void. Galiger v. McNulty, 260 
P. 401, 80 Mont. 339. 

24 Ariz.—Wedgworth v. Wedg- 
worth, 181 P. 952, 20 Ariz. 518; Lam- 
eee ve Garcia, 15732 2. 911, 0L82 Ariz. 

Cal.—Joerger v. Pacific Gas & Elee- 
t¥ic Co., 276 P. 1017, 207 Cal. 8; Stepp 
Be L we aIAIne, 198 P. 661, 52 Cal. App. 

Colo.—Burkart v. Meiberg, 86 P. 98, 
37 €olo. 187, 6 L.R.A.N.S. 1104, 119 
Am.S:R. 279. 

Mont.—Popham v. Holloron, 275 P. 
1099, 84 Mont. 442; Woolman v. Gar- 


ringer, 1 Mont. 535. 

Nev.—Ryan v. Gallio, 286 P. 963, 
52 Nev. 330. 

Or.—Hill v. American Land & Live 
Stock Co., 161 P. 403, 82 Or. 202. 
: 25t "Green Valley Ditch’ Co. v: 


Schneider, 115 P. 705, 50 Colo. 606; 
Mabee v. Platte Land Co., 68 P. 1058, 
1% Colo.App. 476; Ryan v. Gallio, 
286 P. 963, 52 Nev. 330. 


26. Green Valley Ditch Co. v. 
Schneider, 115 P. 705, 50 Colo. 606. 

27. Ariz.—Wedgworth v. Wedg- 
worth, 181 P. 952, 20 Ariz. 518. 


Colo.—Green Valley Ditch Co. v. 
Schneider, 115 P. 705, 50 Colo. 606 
[appr The Fairplay Hydraulic Min. 
Co. v. Weston, 67 P. 160, 29 Colo. 125]. 


Mont.—Newton v. Weiler, 286 P. 
133, 87 Mont. 164. 
Nev.—Ryan v. Gallio, 286 P. 9638, 


52 Nev. 330. 
Or.—Tyler vy. Obiague, 186 P. 579, 
95 Or. 57. 


Lambeye v. Garcia, 157 P. 
18 Ariz. 178; McKelvey v. North Ster- 
ling Irr. Dist., LTO PS 8725.06 Solow ke 
Burkart v. Meiberg, 86 P. 98, 37 Colo. 
ae 6 L.R.A.N.S. 1104, 119 Am.S.R. 


[a] Capture by canal company.— 
Canal company, of which a prior ap- 
propriator becomes a member and 
from which he thereafter receives his 
water supply, may capture and con- 
serve all waste water from its system 
for use of its members, although it 
thereby deprives one who has previ- 
ously used waste water flowing from 
the land of the prior appropriator. 
Lambeye v. Garcia, 157 P. 977, 18 
Ariz. 178. 


29. Ryan vy. Gallio, 286 P. 9638, 52 
Nev. 330. 


[a] Reasonable enjoyment.—A 
landowner may change the flow of 
waste waters in reasonable eanjoy- 
ment of his property, subject to the 
limitation that the use must be with- 
out malice or negligence. Newton 
v. Weiler, 286 P. 133, 87 Mont. 164. 


30. Lambeye v. Garcia, 157 P. 977, 
18 Ariz. 178. 


81. Burkart v. Meiberg, 86 P. 98, 
87 Colo, 187, 6 L.R.A.N.S. 1104, 119 
Am.S.R. 279; Ryan v. Gallio, 286 P. 
9638, 52 Nev. 330. 


32. Vaughan v. Kolb; 280 P. 2518; 
130 Or. 506. 


[a] Right to waste waters perma- 
nent and valuable in one sense.—‘A]- 
though the right to such waste water 
that may be obtained for irrigation 
may be temporary, or rather the use 
of the water may be irregular and un- 
certain, still it may be very valuable. 
The right to such waste water is 


much the same as the appropriation 
and right to water in a small stream, 
which during a portion of the season 
runs low and practically drys up. 
The right still exists, but there is no 
water to be used. . . We see no 
reason why the right to waste or 
spring water may not be permanent, 
even though the use thereof may be 
interrupted; that is, the right exists 
to be exercised when there is water 
available.” Vaughan v. Kolb, 280 
P. 518, 522, 130 Or. 506. 


33. Sebern v. Moore, 258 P. 176, 44 
Idaho 410. 
34. Sebern vy. Moore, supra. 


35. Elgin v. Weatherstone, 212 P. 
662, 123 Wash, 429. 

36. U.S. v. Haga, 276 F. 41. 

37. La Jara Creamery, ete., Assoc. 
v. Hansen, 83 P. 644, 35 Colo. 105. 

Right of appropriators from stream 
to waste waters brought from outside 


eoaree by third person see supra § 


38. Suffolk Gold Min., ete., Co. v. 
San Miguel Consol, Min., ete., Co., 48 
P. 828, 9 Colo.App. 407. 

39. Suffolk Gold Min., etc., Co. v. 
San Miguel Consol. Min., ete. Co., 


supra. 


40. Fairplay Hydraulic Min. Co. v. 
Weston, 67 P. 160, 29 Colo. 125. 


41. Cache La Poudre Reservoir Co. 
v. Water Supply, etc., Co., 62 P. 420, 
27 Colo. 532; Cache La Poudre Reser- 
voir Co. v. Water Supply, ete., Co., 53 
P, 331, 25 Colo. 161, 71 Am.S.R. 131, 46 
ERAS IT.. 

42. Windsor Reservoir & Canal Co. 
v. Hoffman Milling Co., 109 P. 422, 
48 Colo. 82, 30 L.R.A.N.S. 615. 
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[§ 444] (4) Periods Water Not in Use or Not 
Appropriated.t® During such time as the water is 
not needed,** or is not,*® or cannot,*® be used by the 
prior appropriator for the purpose of his appropria- 
tion, it becomes subject to the use of others; and, if 
the water has been appropriated for use only during 
a particular period or periods, there may be seconda- 
ry appropriations for the rest of the time.47 Before 
a claimant has completed his works and is in a posi- 
tion to apply the water to a beneficial use, it may 
properly be used by others,** with the exception that 
one who has partially completed the construction of 
a ditch and flume has a right to so much of the wa- 
ter of the stream as is necessary to preserve his flume 
from injury while in the process of construction.*® 


[§ 445] (5) Exchange of Water by Secondary 
Appropriator. If a greater public use of available 
waters can thereby be effectuated, a subsequent ap- 
propriator can assert the right to take the waters 
of the stream from which the prior appropriation 
has been made and give the prior appropriator in 
return therefor other water from a different source, 
but of like quantity and quality, and delivered at 
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such a place that the prior appropriator can make 
full use thereof without being injured in any way.*° 
In making the exchange the subsequent appropriator 
need not discharge the water from the new source in- 
to the natural stream at all, if being sufficient if the 
water is turned into the canal or ditch of the prior , 
appropriator at a point where he can make full use 
thereof, and in so doing he is not injured.°+ As the 
right to change the point of diversion is not an abso- 
lute or vested right,®? a prior appropriator cannot 
prevent a subsequent appropriator from making an 
exchange in his source of supply on the ground that, 
if the change is permitted, the prior appropriator 
will be deprived of his right to change the point of 
diversion if he so elects in the future.°* 


[§ 446] (6) Right of Secondary Appropriator To 
Change or Interfere with Prior Appropriator’s 
Works.°+ While there is authority to the effect that 
a subsequent appropriation cannot be made which 
will make a prior appropriator bear the expense of 
changing his methods of diversion where they were 
originally proper and sufficient,°® yet, if a larger use 
can be made of the publie waters and water be made 


43. Time for which prior appropri- 
ator can use water see infra § 461. 


44. <Ariz.—Clough v. Wing, 17 P. 
453, 2 Ariz. 371. 


Cal.—Hufford v. Dye, 121 P. 400, 162 
Cal. 147; Edgar v. Stevenson, 11 P. 
704, 70 Cal. 286. 


Colo.—Clay Spring Cattle Co. v. 
Bassett, 233 PB. 156, 76 Colo.-510;3, Et. 
Lyon Canal Co. v. Chew, 81 P. 37, 33 
Colo. 392. 


Mont.—Custer v. Missoula Public 
Service Co:, 6 /P.(2d) 131,91. Mont. 
136; Quigley v. Mcfntosh, 290 P. 266, 
88 Mont. 103; Norman y. Corbley, 79 
Pet OO 9 oa, ALON Lod. 


Or.—McCoy v. Huntley, 119 P. 481, 
60 Or. 372, Ann.Cas.1914A 320; Whit- 
edev.n Cavin 405 .P1396,.55 Ors, 98. 


[a] Beason for rule.—‘‘An appro- 
priation does not confer such a right 
to the body of water appropriated 
as that the appropriator can allow 
it to run to waste or prevent others 
from using it when it is not necessary 
for the purposes of his own appro- 
priation.’’ Custer v. Missoula Public 
Service 'Co., 6  B:(2d)— 131, 134, 7135, 
91 Mont. 136. 

[b] Surplus during high water.— 
Where a prior appropriator has ap- 
propriated only the ordinary flow of 
the stream, another may appropriate 
the surplus over the needs of the first 
appropriator during a period when 
the stream is swollen by reason of 
unusually heavy rains. Wdgar v. Ste- 
venson, 11 P. 704, 70 Cal. 286. 

45. Ariz.—Sullivan v. Jones, 
P. 476, 13 Ariz. 229. 

Colo.—Windsor Reservoir & Canal 
Co, vo Hoffman Milling Co., 109° 
422, 48 Colo. 82, 30 L.R.A.N.S. 615. 


Idaho.—Hutchinson Vv. Watson 
Slough Ditch Co., 101 P. 1059, 16 Idaho 
484, 133 Am.S.R. 125. 

Mont.—Quigley v. McIntosh, 290 P. 
266, 88 Mont. 103. 

Nev.—Barnes v. Sabron, 
217. 

Or.—In re Water Rights of Des- 
chutes River and its Tributaries, 294 
P. 1049, 286 P. 568, 184 Or. 623; Hough 
Ve Orcer 96 ee LOSa 90 bn Von LO sip: 
728, 51 Or. 318. 


Utah.—Falkenberg v. Neff, 269 P. 
1008, 72 Utah 258; Cleary v. Daniels, 
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10 Nev. 


167 P. 820, 50 Utah 494, 


Wash.—Thorp v. McBride, 
228, 75 Wash. 466. 

[a] Zllustration.—Where there has 
been an appropriation to operate a 
factory or mill, one above the prior 
appropriator may appropriate the wa- 
ters during such time as they are 
not actually used to operate the fac- 
tory or mill. Windsor Reservoir & 
Canal Co. v. Hoffman Milling Co., 109 
P4275.) AS AColon. So: 


135 P. 


46. U.S.—Dern v. Tanner, 60 F. 
(2d) 626. 
Alaska.—Hoogendorn v. Nelson 


Gulch Mining Co., 4 Alaska 216. 


Cal.—Nevada County, etc., Canal 
‘Con wv.) Raddy 37 Calg sia: 


Or.—Mann’ vy. Parker, 86 P. 598, 48 
Orgio2s 


Utah.—Fenstermaker v. Jorgensen, 
LUSh LOU se Ooi Ota woe Dk BOLea EVE 
Daniels, 167 P, 820, 50 Utah 494. 

{a] Illustrations.—(1) Where there 
are two water rights upon a stream 
one above the other, and the water 
becomes diminished during a certain 
period of the year, so that it will not 
flow down and reach the lower user, 
the upper user may use all of it for 
the time that it will not reach the 
lower one. Fenstermaker vy. Jorgen- 
son cLhiS Pr 160163 Utah, $2592) 
Whenever the volume of the stream is 
too small to form a head sufficient for 
a prior appropriator to use, it is sub- 
ject to use by a secondary appropria- 
tor. Dern v. Tanner, 60 F.(2d) 626. 


[b] Right of prior appropriator 
must not be impaired by intermittent 
use.—‘‘Although the owner has ac- 
quired a prior right to the use of wa- 
ter, yet if he does not use it during 
a portion of the year, or if he cannot 
make it available by reason of nat- 
ural conditions like those before stat- 
ed, he cannot prevent another from 
using the water during the period of 
time that he cannot use it, or make 
it available for use. While, under 
such circumstances, he retains all of 
his rights to the water, yet he may 


not insist that the water be wasted 


merely because he has a prior right 
to use it. As a matter of course, un- 
der such circumstances, the one who 
puts the water to a beneficial use may 
do so only during the time the first 
appropriator does not or cannot use 


For later cases, developments and changes in the law see Annotations, same title and section number. 


it, and the one who then uses it may 
make no use thereof which will in 
any way affect the quantity or quali- 
ty of the water during the period of 
time the first appropriator has the 
right to its use.’’ Cleary v. Daniels, 
167 P. 820, 823, 50 Utah 494. 


47. U.S.—Rodgers v. Pitt, 129 F. 
932. 


Cal.—Smith v. O’Hara, 43 Cal. 371. 


Colo.—Cache La Poudre Reservoir 
Co. v. Water Supply, etce., Co., 53 P. 
335 25 Colo: Lol, Ti Am:SsRo t3ieete 
ERA LES. 


Idaho.—Hutchinson v. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 133 Am.S.R. 125. 


N.M.—Harkey v. Smith, 247 P. 550, 
31 N.M. 521. 


Or.—Davis v. Chamberlain, 98 P. 
154, 51 Or. 304. 


48. Hoogendorn vy. Nelson Gulch 
Mining Co., 4 Alaska 216; Nevada 
con etc., Canal Co. v. Kidd, 37 Cal. 


49. Weaver v. Conger, 10 Cal. 233. 


50. Mt. Shasta Power Corporation 
v. McArthur, 292 P. 549, 109 Cal.App. 
171; U.S. v. Caldwell, 231 P. 434, 64 
Utah 490. 


[a]. Reason for rule.—‘“A prior ap- 
propriator of water does not acquire 
title thereto but merely obtains the 
right to the use of a specific quantity 
of water from a certain stream upon 
condition that the water shall be used 
for a beneficial purpose as that term 
is understood and applied in this arid 
region. . In view of the fore- 
going, no property rights of the prior ~ 
appropriators are, or can be, invaded 
by a mere exchange of water; pro- 
vided, always, that he suffers yo ma- 
terial injury by reason of the ex- 
change.” U.S. v. Caldwell, 231 P. 434, 
438, 64 Utah 490. 


Nature of title or right acquired by 
Sppnopriance generally see supra § 


51. U. S. v. Caldwell, 231 P. 434, 
64 Utah 490. 
52. See infra § 462. 


53. U.S. v. Caldwell, supra. 

54. Duty of prior appropriator to 
anae waste generally see infra § 

55. Pima Farms Co. v. Proctor, 


§§ 446-448] 


available for appropriation by others simply by 
changing a prior appropriator’s methods or means 
of appropriation, a subsequent claimant has the right 
to make the change at his own expense, and appropri- 
ate the water thus saved for his own use, if it can be 
done without material 1 injury to the prior appropria- 
tor.°* Hence, if the prior appropriator is using a 
wasteful means of transferring the water, the court 
may authorize a secondary appropriator to install a 
more economical means of diversion and take for his 
own use the waters thus saved.°? In this latter case 
the prior appropriator cannot claim a preferential 
right to install the more economical means of diver- 
sion and keep for himself the waters saved, if the pri- 
orities of the junior appropriator have not been satis- 
fied;°* but if, after having been afforded the oppor- 
tunity to do so, the junior appropriator fails to act 
and put in the more economical means of diversion at 
his own expense, the prior appropriator may then 
proceed to effect the economy and have the water sav- 
ed for his own use.°® If the prior appropriator’s 
means of diversion are inherently defective, a second- 
ary appropriation can be made which will prevent the 
former from obtaining the needed amount unless he 
goes to reasonable trouble and expense in fixing his 
means of diversion;®°® and, on the ground that an ap- 
propriation gives the appropriator no right to the 
current of the stream,*! it has been held that a prior 
appropriator for irrigation purposes, who diverts the 
water by means of water wheels driven by the cur- 
rent of the stream, can be deprived of the current 
which rendered the particular means of diversion 
available, by a secondary appropriator who is not 
obliged to bear the expense of changing the means of 


¢ 
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diversion. ®? 


[§ 447] 6. Amount or Quantity to Which Priority 
Extends—a. In General. Unless he has entered into 
a valid and binding agreement fixing and limiting 
the amount of water to which he is entitled,®* a prior 
appropriator is generally accorded a prior right to 
an amount equal to that originally appropriated, in 
so far as the same is reasonably necessary for the 
purposes of the appropriation;** but, while a prior 
appropriator may use surplus water in excess of the 
amount of his appropriation so long as the rights of 
others are not interfered with,®® as against others 
who have made intervening appropriations, he is 
entitled to no amount in excess of the amount actu- 
ally appropriated and applied to a beneficial use.°® 


[§ 448] b. Extent and Purposes of Appropriation. 
Where an appropriator’s rights have been adjudicat- 
ed, the amount awarded him by the decree must be 
taken as the extent of his appropriation if he shows 
no new appropriation subsequent to the decree.°? 
In other cases the extent of the appropriation must 
be determined from the acts and conduct of the ap- 
propriator at the time of his appropriation, the ob- 
ject of the appropriation, and the actual appropri- 
ation and use.°* If the appropriation is initiated by 
means of a notice, this will indicate the extent or 
amount of the intended appropriation.®® Where a 
notice and map indicating the extent of the proposed 
appropriation are required by statute, as part of the 
appropriation proceedings, the notice and map fix 
the extent of the appropriation, or mark the lmit 
of the enterprize, and activities beyond its scope con- 
stitute new ventures requiring additional notice com- 


245 P. 369, 30 Ariz. 96; Joseph W.] version should be assumed and borne] [aff 32 S.Ct. 470, 224 U.S. 107, 56 L. 
Bowles Reservoir Co. v. Bennett,| by the subsequent appropriator, and| Ed. 686]. 

(Colo.) 18 P.(2d) 313; Salt Lake City|a court should in no case permit a 63. Big Cottonwood Tanner Ditch 
v. Gardner, 114 P. 147, 39 Utah 30.|subsequent appropriation unless all] co. y, Shurtliff, 164-P. 856 49 Utah 
But see Dern v. Tanner, 60 F.(2d) 626] prior rights can by some feasible] 5¢9. ;: zl 

(to the effect that a secondary appro- | means be protected and maintained.” Gouteaors 


priation can be made of surplus wa- 
ters without regard to the effect on a 
prior appropriator’s appliances). 


Right of prior appropriator to have 
current, flow, or level of water or 
means of diversion remain unaffected 
by subsequent appropriators see 
supra § 437. 


56. Santa Cruz Reservoir Co. v. 
Ramirez, 141 FP) 120, 16 Ariz. 64; 
Mt. Shasta Power Corporation v. Mc- 
Arthur, 292 P. 549, 109 CalApp. 171; 
Bower v. Moorman, 147 P. 496, 27 
Idaho 162, Ann.Cas. 1917¢C 99-0 1S ae 
Caldwell, 331 P. 434, 64 Utah’ 490; Big 
Cottonwood Tanner Ditch Gon uy: 
Shurtliff, 189 P. 587, 56 Utah 196; 
Salt Lake City v. Gardner, 114 P. 147, 
39 Utah 30. 

[a] Rule judicially stated. — ‘“We 
can see no good reason for .denying 
a subsequent application for unap- 
propriated water simply because to 
allow such an application might re- 
quire a change in the prior appro- 
priator’s means of diversion, provided 
such a change can be made without 
affecting the prior appropriator’s ulti- 
mate rights of applying all of his 
water to the purposes selected by 
him. If all rights can be protected 
and preserved, a mere change in prior 
established means or methods of di- 
version, if possible, ought not to pre- 
vent the use of water which could, 
otherwise be beneficially applied. 
But, in our judgment, the risk of in- 
terfering with prior rights and the 
cost of any change in the prior ap- 
propriator’s means or methods of di- 


Salt Lake City v. Gardner, 114 P. 147, 
Hoss S09 Wtan’ 3.0; 


[b] Under statutes to the effect 
that a prior appropriator of water 
may not prevent a subsequent appro- 
priator from ‘interfering’ with the 
prior appropriator’s means and meth- 
od of diverting and applying the wa- 
ter if such interference is necessary 
in order to make a larger and more 
beneficial use of the waters of the 
state, the court will permit a subse- 
quent appropriator to apply the wa- 
ters so as to bring about the largest 
possible beneficial use under the cir- 
cumstances where it can be done 
without injury to the prior appro- 
priator. ~ Se Ve pC@aldwellys 23H Py 
434, 64 Utah 490. 


Right of one who develops increased 
supply of water see supra § 438. 


57. Santa Cruz Reservoir Co. v. 
Ramirez, 141 P. 120, 16 Ariz. 64; Big 
Cottonwood Tanner Ditch Co. v. 
Shurtliff, 189 P. 587, 56 Utah 196. 


58. Big Cottonwood Tanner Ditch 
Co. v. Shurtliff, supra. 


59. Big Cottonwood Tanner Ditch 
Co. v. Shurtliff, supra. 


60. Natoma Water, etc., Co. v. 
Hancock, 35 P. 334, 31 P. 2d Came 
42. 

Duty of appropriator to use eco- 
nomical works see infra § 452. 


61. See supra § 437. 
62. Schodde v. Twin Falls Land & 
Water Co., 161 F. 48, 88 C.C.A. 207 


between appropriators 
generally see infra § 489. 


64. See supra § 434. 


65. Donich vy. Johnson, 250 P. 963, 
77 Mont. 229. 

66. U.S.—Holbrook Irr. Dist. v. 
Arkansas Valley Sugar Beet & Irri- 
gated Land Co., 42 F.(2d) 541. 


Cal.—Duckworth v. Watsonville 
Water & Light Co., 110 P. 927, 158 
Cal. 206; Trimble v. Heller, 138 P. 
376, 23 Cal.App. 436. : 


Colo.—Nichols v. McIntosh, 34 P. 
218, 19 Color 22. 


Mont.—Sayre v. Johnson, 81 P. 389, 
33 Mont. 15. 


Or.—Low v. Schaffer, my Bi678.224 
Or. 239. 


67. Donich y. ToRueaa 250. PRP. 963; 
77 Mont. 229; Osborn vy. Chase, 205 
P. 844, 119 Wash. 476. 


68. Trimble v. Heller, 138 P. 376, 
23 Cal.App. 436. 


69. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
terior, 245) B69, 167 C.@cA. 305: 


[a] Statement of greater amount 
in original notice than in recorded 
notice is immaterial where the ap- 
propriator claims actually to have 
appropriated an amount less than 
that stated in either notice. Blanch- 
ard v. Hartley, 226 P. 436, 111 Or. 308. 

Limitation to amount reasonably 
necessary despite notice or claim for 
more see infra § 451. 
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plying with the terms of the statute as for the inaug- 
On the other hand, 
if the appropriation is by actual diversion without 
notice, the size of the ditch or system of diversion is 
an important factor to be considered in determining 
the extent of the appropriation intended." 
the extent of the appropriation and the amount to 
which the appropriator is entitled may be equal to 
the quantity of water which could actually be carried 
by his means or system of diversion in the size and 
condition in which it was at the time when alleged 
subsequent rights attached;*? and, no matter what 
the extent of his needs or the amount applied to a 


uration of a new appropriation.?° 


OI MELO ID rOOKe mI Lt. ah LS C-mesiVe pee LL. 
Lyon Canal Co., 269 P. 574, 84 Colo. 
174; In re Waters of Umatilla River, 
L6Sees 922. 172 P2797, S8.Or. 31 oe 


71. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
feriCo,. 245) BY 79,.157 C:ClA. 83 055s trim= 
ble v. Heller, 138 P. 376, 23 Cal.App. 
436. 


72. White v. Todd’s Valley Water 
Co}; 8 Cal. 443,.68 Am-.D)) 338; Bear 
River, etc., Water, etc., Co. v. New 
York Min. Co., 8 Cal. 327, 68 Am.D. 
325; Water Supply, ete., Co. v. Lari- 
mer 1ete,, arr Co:,-b17 RP. 496) 24 Colo: 
322, 46 L.R.A. 322; Sayre v. Johnson, 
81 P. 389, 33 Mont. 15; McDonald v. 
Lannen, 47 P. 648, 19 Mont. 78; Car- 
ron v. Wood, 26 P. 388, 10 Mont. 500; 
Caruthers v. Pemberton, 1 Mont. 111; 
Browning v. Lewis, 64 P. 304, 39 Or. 
nig 


fa] “The test of the extent of an 
appropriation with reference to a sub- 
sequent right to the waters of a 
stream is dependent upon the capacity 
of the first ditch before such subse- 
quent appropriation is made. When 
an owner or possessor of land makes 
an appropriation of water in excess 
of the needs of the particular portion 
of the land upon which he conveys the 
water, and other portions of his lands 
also require irrigation, his water right 
is not limited by the requirements of 
the particular fraction. He may still, 
despite the fact that another’s water 
right has attached, construct other 
ditches through his remaining land, 
provided that the total amount of wa- 
ter conveyed by all the ditches on his 
place does not exceed the original 
capacity of the first ditch. As be- 
tween his appropriation and the sub- 
sequent water right, the capacity of 
the ditch by means of which he first 
made his appropriation is the test of 
the extent of it.” McDonald v. Lan- 
nen, 47 P. 648, 649, 19 Mont. 78. 


[b] Usually limited to less than 
capacity of ditch.—‘“‘The prior appro- 
priator will not be permitted to claim 
more than his ditch will carry; he 
may be, and usually is, limited to less. 
The time when the first appropriator 
dug his ditch, his diligence in apply- 
ing the water to a beneficial use, the 
extent of the use made by him, his 
needs, and circumstances surrounding 
all such acts are to be considered in 
determining the amount he is entitled 
to in preference to the subseauent 
appropriator.” Smith v. Duff, 102 P. 
984, 986, 39 Mont. 382, 133 Am.S.R. 
587. 

73. U.S.—Alaska Juneau Gold Min- 
ing Co. v. Ebner Gold Mining Co., 239 
Hemosc. Log, ©: C.Ay 472. 


-Mont.—Tucker v. Missoula Light & 
Waters Cow 2500R) 11) Te Mont... 
Wheat v. Cameron, 210 P. 761, 64 
Mont. 494; Mettler v. Ames Realty 
Co., 201 P. 702, 61 Mont. 152; Conrow 
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Hence, 


Vv. Huffine, 138 P. 1094, 48 Mont. 437; 
Bailey v. Tintinger, 122 P. 575, 45 
Mont. 154. 

Neb.—In re Kearney Water & Elec- 
tric Powers Co., 149 N.W. 363, 97 Neb. 
139 [mod on other grounds 151 N.W. 
ol, 97 Neb. W.9. 

Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


Or.—Whited v. Cavin, 105 P. 396, 55 
Or. 98;, Hough v; Porter, 95 P. 732,98 
By LOSS LOL RS 2 oye Ola Orato. 


S.D.—Cook v. Evans, 185 N.W. 262, 


45 SD. 31 [mod on other grounds 
186 N.W. 571, 45 S.D. 43]. 
74. U.S.—State of Wyoming v. 


State of Colorado, 42 S.Ct. 552, 259 
U.S. 419, 66 L.Ed. 999 [motion gr 42 
S.Ct. 587 (mod on other grounds and 
reh den 43 S:Ct. 2, 260 U.S! 1, 66 EL. 
Ed. 1026)]; Dern v. Tanner, 60 F. 
(2d) 626; Scheer v. Moody, 48 F.(2d) 
327; Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
AOE MeO) Lon yOlGsA S26. Vanevaird 
Land & Stock Co. v. Twin Falls Sal- 
mon River Land & Water Co., 245 F. 
9; Anderson v. Bassman, 140 FB. 14; 
Lae Mill, ete., Co. v. Dangberg, 81 

Opies 

Alaska.—Revenue Min. Co. v. Bal- 
derston, 2 Alaska 368. 


Ariz.—Santa Cruz Reservoir Co. v. 
Ramirez, 141 P. 120, 16 Ariz. 64; Sul- 
livan v. Jones, 108 P. 476, 13 Ariz. 229. 


Cal.—-Bazet v. Nugget Bar Placers, 
296 P. 616, 211 Cal. 607; Joerger v. 
Pacific Gas & Electric Co., 276 P. 
1017, 207 Cal. 8; Haight v. Costanich, 
194 P. 26, 184 Cal. 426; California 
Pastoral & Agricultural Co. v. Madera 
Canal & Irrigation Co., 138 P. 718. 167 
Cal. 78; Verdugo Cafion Water Co. v. 
Verdugo, 938 Par LOZ 520 Cala (655: 
Senior v. Anderson, 47 P. 454, 115 Cal: 
496; Barrows v. Fox, 32 P. 811. 98 Cal. 
63; Ortman v. Dixon.’ 18-Cal. 33; Big 
Rock Mut. Water Co. v. Valyermo 
Ranch Co., 248 P. 264, 78 Cal.App. 266; 
Stinson Canal & Irrigation Co. v. Le- 
moore Canal & Irrigation Co., 188 P. 
RT, 45: CaliApps 241, 


Colo.—Pulaski Irr. Ditch Co. v. City 
of Trinidad, 203 P. 681, 70 Colo. 565; 
Greeley & Loveland Irr. Co. v. Farm- 
ers’ Pawnee Ditch Co., 146 P. 247, 
58 Colo. 462; Weldon Valley Ditch Co. 
v. Farmers’ Pawnee Canal Co., 119 P. 
1056, 51 Colo. 545; Seven Lakes Res- 
ervoir Co. v. New Loveland, etc., Irr., 
ates 1 Cor. )93) 2: "4857. 40, Colo. 382,. 17 
LR.A.N.S. 329; Colorado Milling, etc., 
Co. v. Larimer, etc., Irr. Co., 56 P. 185. 
26 Colo. 47: Nichols v. McIntosh, 34 
P. 278, 19 Colo. 22; Larimer County 
Canal No. 2 Irrigating Co. v. Poudre 
Valley Reservoir Co., 129 P. 248, 23 
Colo.App. 249 [error dism 129 P. 530, 
56 Colo. 5671; Church v. Stillwell, 54 
P. 895, 12 Colo.App. 43. 

Idaho.—Glavin vy. 
Canal Co., 258 P. 532, 44 Idaho 583; 


Salmon River 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§ 448 


beneficial use, such carrying capacity of his system 
or means of diversion as finally completed within 
the time allowed him for fully effectuating his appro- 
priation is usually taken as fixing the utmost amount 
to which the prior appropriator is entitled;7* but 
this is not necessarily the lowest limit, for no mat- 
ter what the capacity of his system, as against inter- 
vening persons desiring to put the water to a benefi- 
cial use, his appropriation and the quantity to which 
he is entitled are usually limited to the amount rea- 
sonably necessary for the purpose for which the ap- 
propriation was made,‘* and also, to the amount 
which has actually been used or applied to a benefi- 


Basinger v. Taylor, 211 P. 1085, 36 
Idaho 591; Bennett v. Nourse, 125 P. 
1038,°22 Idaho 249; Farmers’ Co-op- 
erative Ditch Co. v. Riverside Irr. 
Dist., 102 P. 481, 16 Idaho 525; Stick- 
ney v. Hanrahan, 63 P. 189, 7 Idaho 
424; Kirk v. Bartholomew, 29 P. 40, 
3 Idaho 367; Drake v. Earhart, 23 P. 
541, 2 Idaho (Hasb.) 716. 

Mont.—Galiger v. McNulty,.260 P. 
401, 80 Mont. 339; Tucker v. Missoula 
Light & Water Co., 250 P. 11, 77 Mont. 
91; Wuffine v. Miller, 237 P. 1103, 74 
Mont. 50; O’Shea v. Doty, 218 P.. 658, 
68 Mont. 316; Mettler v. Ames Realty 
Co., 201 P. 702, 61 Mont. 162; Conrow 
v. Huffine, 138 P. 1094, 48 Mont. 437; 
Bailey v. Tintinger, 122 BP. 575, 45 
Mont. 154; Smith v. Duff, 102 P. 984, 
39 Mont. 382, 133 Am.S.R. 587; Nor- 
man v. Corbley. 79 P. 1059, 32 Mont. 
195; Creek v. Bozeman Water-Works 
Co., 38 P. 459, 15 Mont. 121; Klein- 
schmidt v. Greiser, 37 P. 5, 14 Mont. 
484, 43 Am.S.R. 652. 


Nev.—Roeder v. Stein, 42 P. 867, 23 
Nev. 92; Jerrett v. Mahan, 17 P. 12, 
gpaey: 89; Barnes v. Sabron, 10 Nev. 


N.M.—State v. Tularosa Community 
Ditch, 143 P. 207, 19 N.M. 352. 


Or.—In re Water Rights of De- 
schutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27; Foster v. Foster, 213 
P. 895, 107 Or. 335; Nault v. Palmer, 
190 P. 346, 96 Or. 538; Laurance v. 
Brown, 185 P. 761, 94 Or. 387; In re 
Waters of Umatilla River, 168 P. 922, 
172 PS 97,88 Ore $16; “Int resNortm 
Powder River, 144 P. 485, 146 P. 475, 
75 Or. 83; In re Willow Creek, 144 
P. 505. 146 P. 475, 74 Or. 592; Hedges 
v. Riddle, 127 P. 548, 63 Or. 257; Lit- 
tle Walla Irr. Union v. Finis Irr. Co., 
124 P. 666, 125 BP. 270, 62: Or.? 348° 
Cantrall v. Sterling Mining Co., 122 P. 
42, 61 Or. 516; Donnelly v. Cuhna, 
119 P. 331, 61 Or. 72; McCoy v. Hunt- 
ley, 119 P. 481. 60 Or. 372, Ann.Gas) 
1914A 320; Andrews v. Donneliy, 116 
P. 569, 59 Or. 138; Ison v. Sturgill, 109 
P. 579, 110 P. 535, 57 Or. 109; Porter 
v. Pettengill, 110 P. 398, 57 Or. 247; 
Whited v. Cavin, 105 P. 396, 55 Or. 
98; Hough v. Porter, 98 P. 1083, 95 P. 
732, 102 PB. 728, 51 Or. 318; Seaward 
v. Duncan, 84 P. 1043, 4% Or. 640; 
Bolter v. Garrett, 75 P. 142, 44 Or. 304; 
Glaze v. Frost, 74 P. 336, 44 Or. 29: 
Simmons v. Winters, 27 P. 7, 21 Or. 35, 
28 Am.S.R. 727; Smyth v. Neal, 49 
P. 850. 31 Or. 105; Nevada Ditch 
Co. v. Bennett, 45 P. 472, 30 Or. 59, 60 
Am.S.R. 777; Hindman y. Rizor, 27 
LEARY opal OeS aly 


S.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]. 

Tex.—Biggs v. Miller, 
147 S.W. 632. 


Utah.—Jensen  v. 


(Civ. App.) 
Birch Creek 


§ 448] 


) 


cial use.7® 


Ranch Co., 289 P. 1097, 76 Utah 356; 
Little Cottonwood Water Co. v. Kim- 
baH, 289 P. 116, 76 Utah 243; Gar- 
ner v. Anderson, 248 P. 496, 67 Utah 
553; Mt. Olivet Cemetery Ass’n v. 
Salt Lake City, 235 P. 876, 65 Utah 
193; Cottonwood Tanner Ditch Co. 
v. Shurtliff, 164 P. 856, 49 Utah 569; 
Minnie Maud. Reservoir, etce., Co. v. 
Grames, 81 P. 898, 29 Utah 225; Man- 
ning v. Fife,,54 P. 111, 17 Utah 232; 
Hague v. Nephi Irr. Co., 52 P. 765, 
16 Utah 421, 41 L.R.A. 311, 67 Am.S.R. 
634. 

Wyo.—Nichols v. 
1084, 21 Wyo. 477. 

fa] Well considered case.—Union 
Mill, etc., Co. v. Dangberg, 81 F. 73. 

75. U.S.—Twin Falls Canal Co. v. 
American Falls Reservoir Dist. No. 
2,59 F.(2d) 19 [aff 49 F.(2d) 632, and 
cert den 53 S.Ct. 87, 287 U.S. 638, 77 
Hise) Soll] sRodgers vy... Pitt, 129) RY. 
932; Union Mill, etc., Co. v. Dangberg, 
81 F. 73. , 

Ariz.—Sullivan v. Jones, 108 P. 476, 
13 Ariz. 229. 

Cal.—Haight v. Costanich, 194 P. 
26, 184 Cal. 426: Lindblom v. Round 
Valley Water Co., 173 P. 994, 178 Cal. 
450; Hudson v. Ukiah Water & Im- 
provement Co., 171 P. 93, 177 Cal. 498; 
California Pastoral & Agricuitural 
Co. v. Madera Canal & Irrigation Co., 
(29 ess. VLe6 Te Cala 1845 urtiond ov; 
Dye, 121 P. 400, 162 Cal. 147; Lassen 
Irr. Co. v. Long, 106 P. 409, 157 Cal. 
94; Leavitt v. Lassen Irr. Co., 106 P. 
404, 157 Cal. 82, 29 L.R.A.N.S. 213; 
Southside Imp. Co. v.. Burson, 81 P. 
1107, 147 Cal. 401; Smith v. Hawkins, 
52 P. 139, 120 Cal. 86; Senior v. An- 
derson, 47 P. 454, 115 Cal. 496; Mt. 
Shasta Power Corporation v. McAr- 
thur, 292 P. 549, 109 Cal.App. 171; 
Rindge v. Crags Land Co., 205 P. 36, 
56 Cal.App. 247; Simons v. Inyo Cer- 
ro Gordo Mining & Power Co., 192 P. 
144, 48 Cal.App. 524; Barr v. Bran- 
stetter, 184 P. 409, 42 Cal.App. 725; 
Dannenbrink v. Burger, 138 P. 751, 23 
Cal.App. 587; Trimble v. Heller, 138 
P. 376, 23 Cal.App. 436. 

Colo.—Ft. Collins Milling & Eleva- 
tor Co. v. Larimer & Weld Irr. Co., 
156 P. 140, 61 Colo. 45; Drach v. Isola, 
109 P. 748, 48 Colo. 134; Woods v. 
Sargent, 95 BP. 932, 43 Colo. 268; 
Tubbs v. Roberts, 92 P. 220, 40 Colo. 
AOSveeX aos rr. 7Ditchy Co: jv. Buftalo 
Creek Irr. Co., 55 P. 720, 25 Colo. 529. 


Idaho.—Union Grain & Elevator Co. 
v. MeCammon Ditch Co., 240 P. 443, 
41 Idaho 216; Reno v. Richards, 178 
P. 81, 32 Idaho 1; Basinger v. Taylor, 
164 P. 522, 30 Idaho 289; Washington 
State Sugar Co. v. Goodrich, 147 P. 
1073, 27 Idaho 26; Bennett v. Nourse, 
125 P. 1038, 22 Idaho 249. 


Hufford, 133° P: 


Mont.—Huffine v. Miller, 237 P. 
1103, 74 Mont. 50; Allen v. Petrick, 
222 P. 451, 69 Mont. 373; O’Shea v. 


Doty, 218 P. 658, 68 Mont. 316; Ja- 
cobs v. City of Harlowton, 213 P. 244, 
66 Mont. 312; Conrow vy. Huffine, 138 
P. 1094, 48 Mont. 437; Toohey v. 
Campbell, 60 P. 396, 24 Mont. 13. 


Neb.—In re Kearney Water & Elec- 
tric Powers Co., 149 N.W. 363, 97 Neb. 
139 [mod on other grounds 151 N.W. 


With regard to this latter limitation, 
however, consideration must be paid not only to the 
quantity actually used in the first instance, but also 
to the object in view and what was within the con-~ 
templation of the appropriator at the time the proj- 
ect was undertaken;‘® and, although the full amount 
of water claimed be not apphed to a beneficial pur- 
pose immediately, yet, if the appropriator, at the time 
the appropriation is initiated, contemplates the ap- 
plication to an intended beneficial use of an amount 


WATERS 


319, 97 Neb. 779]. 
Neyv.—Simpson y. Williams, 
1213, 18 Nev. 432. 
N.M.—Millheiser v. Long, 61 P. 111, 
10 N.M. 99. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
S:Ct; 245,.273 U:s. 674,671) Labia? 821]; 
In re Waters of Umatilla River, 172 
Peo loom. eens Or, avo bn re 
Willow Creek, 144 P. 505, 146 P.. 475, 
74 Or. 592; In re Schollmeyer, 138 P. 
211, 69 Or. 210; Porter v. Pettengill, 
110 P. 393, 57 Or. 247; Whited v. Cav- 
a, LObDAE. 2396, 255. Ors sous he vy, 
OLterweoD WA (oe OS ae LU Soe ML Oe ees 
728, 51 Or. 318; Mann yv. Parker, 86 
P. 598, 48 Or. 321; Brown v. Baker, 
65 P. 799, 66 P. 193, 39 Or. 66; Smyth 
v. Neal, 49 P. 850, 31 Or. 105; Nevada 
Ditch Co. v. Bennett, 45 P. 472, 30 Or. 
59, 60 Am.S.R. 777; Wimer v. Sim- 
Mons NSIeP; 6f27) Or) 41, 50iAm-S-R. 
og Hindman: vy. Rizor, 27 Ps 13,. 21 

sep alee 


4 Pf. 


S.D.—Stenger 94 N.W. 


402, 17 S.D. 18. 


Utah.—Falkenberg v. Neff, 269 P. 
1008, 72 Utah 258; Hardy v. Beaver 
County Irr. Co., 234 P. 524, 65 Utah 
28; Gunnison Irr. Co. v. Gunnison 
Hiehiand ‘Canal. Gov, 074) Bs 852, 52 
Utah 347; Cleary v. Daniels, 167 P. 
820, 50 Utah 494; Salt Lake City v. 
Gardner, 114 P. 147, 39 Utah 30; Sow- 
ards v. Meagher, 108 P. 1112, 37 Utah 
212; Becker v. Marble Creek irr. Co., 
49 PP. 892, 1119 15 Utah 225; Wuehi 
Irr. Co. v. Moyle, 9 P. 867, 4 Utah 327. 

Wash.—In re Water Rights in Ah- 


tanum Creek, Yakima County, 245 P. 
758, 139 Wash. 84. 


Wyo.—Parshall v. Cowper, 
802, 22 Wyo. 385. 

[a] Constitutional provision rec- 
Ognizing right of prior appropriator 
does not give such an absolute right 
that it is not qualified by the rule 
which limits the amount to that ac- 
tually applied to a beneficial use. Ft. 
Collins Milling & Elevator Co. v. Lar- 
imer & Weld Irr. Co., 156 P. 140, 61 
Colo. 45. 


{b] Principle of paramount im- 
portance.—“If comparison between 
the principles regulating the appro- 
priation and use of water is permis- 
sible, it may be said that the princi- 
ple of beneficial use is the one of 
paramount importance.” Allen  v. 
Petrick, 222 PB. 451, 452, 69 Mont. 373. 


{c] Rule judicially stated.—‘‘The 
great weight of modern authority is 
to the effect that when an appropri- 
ator permits part of the water ap- 
propriated to run to waste, or fails 
to use a certain portion of it for some 
beneficial use or purpose, he can only 
hold that part of the water which 
has been actually applied to a bene- 
ficial use, and his right is limited to 
the quantity so used.” Becker v. 
Marble Creek Irr. Co., 49 P. 892, 893, 
1119, 15 Utah 225; 


{d] Test of recent decisions.— 
“The tendency of recent decisions of 
the courts in the arid states is to dis- 
regard entirely the capacity of the 
ditch and regard the actual beneficial 


v. Tharp, 


143 P. 
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in excess of that immediately applied, he is entitled 
to priority as to the larger amount if the same is rea- 
sonably necessary and if he proceeds with due dili- 
gence to take and apply the same within a reason- 
able time;** but the appropriator will not be entitled 
to priority as to the additional amount if he fails 
to use due diligence in applying it to the contemplat- 
ed use,‘® or if he continues to use only the amount 
originally diverted for such a length of time to in- 
dicate that to be the extent of the intended appropri- 


use, installed within a reasonable 
time after the appropriation has been 
made, as the test of the extent of the 


right.” Conrow v. Huffine, 138 P. 
1094, 1096, 48 Mont. 437. 
Cle. Coma. 


76. U.S.—Union Mill, 
Dangberg, 81 F. 73. 

Cal.—Trimble vy. Heller, 138 P. 376,. 
23 Cal.App. 436. 


Mont.—O’Shea v. Doty, 218 P. 658, 
68 Mont. 316. 


Nev.—Barnes v. Sabron, 
21% 


Or.—Caviness v. La Grande Irr. 
Co:,; 19) Be 734, 60-Orw 440) 


Wash.—Longmire v. Smith, 67 P. 
246. 26 Wash. 439. 58 L.R.A. 308. 


77. U.S.—Almo Water Co. v. Jones, 
39 F.(2d) 37 [cert den sub nom. Pierce 
v. Albion Idaho Land Co., 282 U.S. 
862, 51 S.Ct. 35, 75 L.Ed. 762]; Union 
Mill, etc., Co. v. Dangberg, 81 F. 73. 

Cal.—Haight v. Costanich, 194 P. 
26, 184 Cal. 426; White v. Todd’s Val- 
1c”, Water Co., 8 Cal. 443, 68 Am.D. 


_ Idaho.—Pioneer Irr. Dist. v. Amer- 
ican Ditch Ass’n, 1 P.(2d) 196, 50 
Idaho 732. 

Mont.—Kleinschmidt v. Greiser,. 37 
P. 5, 14 Mont. 484, 43 Am.S.R. 652. 


N.M.—State v. Tularosa Communi- 
ty: Ditch; 143° P0207; 19NNiM; 852, 


Or.—Simpson v. Bankofier, 16 P. 
(2d) 632; In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Hood River, 227 P. 1065, 114 Or. 112 
{error dism sub nom. Pacific Power & 
Light Co. v. Bayer, 47 S.Ct. 245, 273 
U.S. 647, 71 L.Ed. 821]; Blanchard v. 
Hartley, 226 P. 436, 111 Or. 308; An- 
drews v. Donnelly, 116 P. 569, 59 Or. 
138; Ison v. Sturgill, 109 P. 579, 110 
P. 535, 57 Or. 109; Cole v. Logan, 33 
P. 568, 24 Or. 304. 


S$.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]. 


Wash.—In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 134 
Wash. Longmire v. Smith, 67 P. 
246, 26 Wash. 439, 58 L.R.A. 308. 


[a] Restrictions on right to take 
additional amount.—‘This right to 
take an additional amount of water 
reasonably necessary to meet in- 
creasing needs is not unrestricted; 
the new use must have been within 
the scope of the original intent, and 
additional water must be taken and 
put to a beneficial use in keeping with 
the original intent, ‘within a reason- 
able time by the use of reasonable 
diligénce,’ or the right to the addition- 
al water is subject’ to intervening 
claims.” Haight v. Costanich, 194 P. 
26, 29, 184 Cal. 426. 


Generally as to doctrine relating 
priority back to time appropriation 
was first commenced see supra § 440. 


Irrigation of additional lands see 
infra § 456. 

78. Senior v. Anderson, 47 P. 454, 
115 Cal. 496; Bennett v. Nourse, 125 
P. 1038, 22 Idaho 249; Low v. Rizor, 
Didar Oc eae Ore OO. 


10 Nev. 
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ation;*® and, if the appropriator does not contem- 
plate or intend the use of the increased amount at 
the time the appropriation is commenced, he cannot 
subsequently increase the use to the detriment of sub- 
sequent appropriators,®° for the increased or extend- 
ed use must be considered as a new appropriation, the 
priority of which will date from that time.§! What 
constitutes a reasonable time for application of the 
additional water to the beneficial use must be left to 
depend on the circumstances of the particular case,*? 
and a statute providing for loss of a right acquired 
by appropriation on a failure to make a beneficial 
use of the appropriation for a specified period of 
years does not apply to limit to the period specified 
in the statute the reasonable period of time within 
which the appropriator must increase the amount 
taken.’ Under a statute requiring compliance with 
its terms to be entitled to the benefit of the doctrine 
of relation back, an appropriator who does not com- 
ply with the statute has no priority for the addition- 
al amount taken as against a subsequent appropriator 
who complies with the statute.*4 


[§ 449] c. Capacity of System or Works. For 
the purpose of the rule restricting the prior appropri- 
tor to the carrying capacity of his system,*°® the 
carrying capacity is that amount of water, after 
making due allowance for evaporation, seepage, and 
the like, which the system will carry from the point 
of diversion to the place of use,*® and it 1s generally 
said that this is measured by the size of the system 
at its smallest point, or the point where it will carry 
the least water;87 but, where the lower end of an ir- 
rigation system is reduced in size so that its eapac- 
ity is not equal to the capacity of the upper part of 
the system from which the appropriator uses the 
greater portion of the water for irrigation, the quan- 


tity will not be measured by the lowest part of the: 


system but by the smallest space in the upper part 
of the system.28 Under the aforementioned rule*® 
‘an uncompleted system will not ordinarily be taken 
as the measure of the appropriator’s rights before he 


79. White v. Todd’s Valley Water ; 563, 294 P. 1049, 134 Or. 623. 
Bailey v. Tintinger, 122 P. 575, 


Co., 8 Cal. 443, 68 Am.D. 338. 91. 
80. Simpson v. Bankofier, (Or.) 16 | 45 Mont. 
P.(2d) 632; In re Willow Creek, 146 92. 
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has had a reasonable opportunity to complete it in 
accordance with his notice of appropriation;®°® nor is 
an appropriator’s right limited by the capacity of 
his system while it is out of repair, if that condition 
has not existed for such a length of time as to indi- 
cate an intention on the part of the appropriator to 
claim no more water than the system in that condi- 
tion will carry.°' If the appropriator’s system can- 
not carry its full capacity immediately, because of 
obstructions, he will be allowed a reasonable time to 
remove the obstructions and fill the system to its 
capacity;°* and an extension of the system is not 
an enlargement or new appropriation where it is 
done simply to complete the contemplated applica- 
tion of the water to a beneficial use, and with due 
diligence and within a reasonable time;®* nor are 
the making of repairs upon a reservoir a new appro- 
priation if the reservoir is not thereby made to hold 
more than was originally contemplated as indicated 
by the acts of the appropriator;°* but, otherwise, 
after the rights of a subsequent appropriator have 
intervened, a prior appropriator is limited to the ¢a- 
pacity of his original system or means of diversion 
despite a subsequent enlargement in capacity,®® 
which must be treated as a new appropriation with 
priority for the increased amount dating from the 
time of the enlargement;°® and it is immaterial that 
the appropriator, at the time of original construe- 
tion, entertained the intention of making the subse- 
quent enlargement, if the same has not been prose- 
euted with such diligence that its priority can relate 
back to the first step in the original appropriation.®7 


[§ 450] d. Amount Beneficially Used.°s Under 
the rule limiting the appropriator to the amount ac- 
tually applied to a beneficial use,°® he is restricted to 
the amount actually used, although he has filed a no- 
tice reciting a greater amount,! and he can never ac- 
quire a prior right to an amount used for a wasteful 
and nonbeneficial purpose.2 Furthermore,.a bene- 
ficial use is not what is actually consumed, but what 
is reasonably necessary for the purpose to which the 


sub nom. Pacific Power & Light Co. v. 
Bayer, 47 S.Ct. 245, 273 U.S. 647, 71 
Wd 820: 


97. Ophir Silver Min. Co. v. Car- 


P. 475, 144 P. 505, 74 Or. 592. 

81. In re Willow Creek, supra. 

g2. Haight v. Costanich, 194 P. 26, 
184 Cal. 426; Bennett v. Nourse, 125 
P. 1038, 22 Idaho 249; Andrews v. 
Donnelly, 116 P. 569, 59 Or. 138. 


83. Haight v. Costanich, 194 P. 26, 
184 Cal. 426. 

84. Haight v. Costanich, supra. 

85. See supra § 448. 


86. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73. 


87. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Barnes v. Sabron, 10 
Nev. 217; Ophir Silver Min. Co. v. 
Carpenter, 4 Nev. 534, 97 Am.D. 550. 
See Glaze v. Frost, 74 P. 336, 44 Or. 
29 (recognizing rule that amount to 
which an appropriator is entitled may 
be determined by the capacity of his 
ditch at its smallest part). 


88. Browning v. Lewis, 64 P. 304, 
Sgt Or.e1d: 
89. See supra § 448. 


90. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 


Co., 8 Cal. 448, 68 Am.D. 338. 


98. In re Water Rights in Silvies 
Rivenw2ey set oeee LllpwOre. Taekniere 
Water Rights in Alpowa Creek in 
Garfield and Asotin Counties, 224 P. 
29, 129 Wash. 9. 


94. Donich v. Johnson, 250 P. 963, 
77 Mont. 229. 


95. Cal—Higgins vy. Barker, 42 
Cal 233. 

Colo.—Church vy. Stillwell, 54 P. 
395, 12 Colo.Ann. 43; Taughenbaugh 


v. Clark, 49 P. 153, 6 Colo.App. 235. 


Idaho.—Branstetter v. Williams, 57 
P. 433, 6 Idaho 574. 


Nev.—Ophir Silver Min. Co. v. Car- 
penter, 4 Nev. 534, 97 Am.D. 550. 


Or.—In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific. Power & Light Co. v. Bayer, 47 
S.Ct. 245, 273 U.S. 647, 71 L.Ed. 821]; 
syne v. Cavin, 105 P. 396, 55 Or. 


96. Taughenbaugh vy. Clark, 40 P. 
153, 6 Colo.App. 235; In re Hood Riv- 
er, 227 P. 1065, 114 Or. 112 [error dism 


penter, 4 Nev. 534, 97 Am.D. 550. 


Relation back of priority in general 
see supra § 440. 


_98. Requirement that appropria- 
tion be for beneficial purpose see su- 
pra § 416. 


99. See supra § 448. 


1. Hufford v. Dye, 121 P. 400, 162 
Cal, 147; Trimble v. Heller, 138 P. 
376, 23 Cal.App. 436; Henderson v. 
Goforth, 148 N.W. 1045, 34 S.D. 441. 


2. Dern v. Tanner, 60 F.(2d) 626; 
Hill v. American Land & Live Stock 
Co., 161 P. 403, 82 Or. 202; Hardy v. 
Beaver County Irr. Co., 234 P. 524, 65 
Utah 28. 


[a] Use to avoid drying of waste- 
fully constructed ditches.—A prior 
appropriator who has wastefully con- 
structed ditches has no right in law 
to the flow of the stream simply to 
avoid dry ditches so that he may se- 
cure the benefit of possible cloud- 
bursts, as this is an unreasonable 
use, and waste, as against subsequent 
ae ee Dern vy. Tanner, 60 F., 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 450-452] 


water is devoted,’ and an excessive diversion of 
water for any purpose cannot be regarded as a diver- 
sion for a beneficial use, in so far as it is in excess 
of any reasonable requirement for that purpose.* 
However, if the water is used for a valuable and 
beneficial use, the appropriator has a prior right to 
the amount so used, although the water might be 
more economically applied, and have a greater value, 
for a different use;®° and, if the purpose is a useful 
one, the appropriator is entitled to the amount first 
appropriated, although it is impossible for him to 
carry on the project at a profit.® 


[§ 451] e. Amount Necessary for Purposes of Ap- 
propriation Generally’—(1) In General. The rule 
giving a prior appropriator the amount needed for 
the purposes of the appropriation® entitles him to 
such amount as will afford him the amount needed 
at the place where the water is to be used by the use 
of reasonably economical methods of diversion and 
transportation.® The rule limiting the prior appro- 
priator to the amount reasonably necessary for the 
purposes of his appropriation,!® is founded on the 
policy of the state to require the highest and great- 
est public duty from the waters of the state in the 
interest of agriculture and other useful and benefi- 
cial purposes,’ and prevents him from taking more 
water than is actually needed} although he has pre- 
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viously been awarded a greater amount by judicial 
decree,'* although there is a recital of a greater 
amount in a statement of claim filed under a statute 
providing for the filing of statements by ditch own- 
ers or claimants,1? or although he has previously 
used, for no matter how long, a quantity in excess of 
his reasonable needs.1* If conditions change as time 
passes so that the amount necessary for the purpose 
of the appropriation diminishes, the change inures 
to the benefit of subsequent appropriations having 
need of the use of the water which is thus in excess 
of the first appropriator’s needs.1®° On the other 
hand, after the rights of secondary appropriators 
have attached, the prior appropriator cannot claim 
a prior right to more water than is necessary for 
the original purpose or use simply because he has 
subsequently enlarged his needs by extending his 
purpose or use.1® Any material enlargement of the 
purpose calling for additional water may,!7 and 
must,+* be made in the same manner as a new appro- 
priation in subordination to other rights then in ex- 
istence. 


[§ 452] (2) Economy or Avoidance of Waste.1? 
The rule limiting the prior appropriator to the 
amount reasonably necessary for the purposes of the 
appropriation?° places him under a duty to avoid 
waste and use reasonable care and economy to pre- 


\ 

3. California Pastoral & Agricul- 
tural Co. v. Madero Canal & Irriga- 
tion Co., 138 P. 718, 167 Cal. 78. 

4 California Pastoral & Agricul- 
tural Co. v. Madera Canal & Irriga- 
tion Co., supra. 

[a] “An extravagant and wasteful 
application of water, even though a 
useful project, or the employment of 
water in an unbeneficial enterprise, is 
not included in the term ‘use,’ as con- 
templated by the law of waters.” In 
re Water Rights of Deschutes River 
and Tributaries, 286 P. 563, 577, 294 
P. 1049, 134 Or. 623. 

Waste and use of amounts in excess 
of what is reasonably necessary for 
purpose of appropriation generally 
see infra §§ 451-454. 

5. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623. 


6. Madgin v. Kongarok Min. Co., 3 
Alaska 63. 

7. Purposes for which appropria- 
tion may be made see supra § 416. 

8. See supra § 447. 

9. Wheat v. Cameron, 210 P. 761, 
64 Mont. 494; Doherty v. Pratt, 124 
P. 574, 34 Nev. 343; In re Althouse 
Creek, 162 P. 1072, 85 Or. 224; Little 
Walla Walla Irr. Union vy. Finis Irr. 
Co., 125 P. 270, 124 P. 666, 62 Or. 348. 


Right to additional water to com. 
pensate for necessary losses of trans- 
portation see infra § 452. 

10. See supra § 448. 

11. Joerger v. Pacific Gas & Elec- 
tric Co., 276 P. 1017, 207 Cal. 8; Farm- 
ers’ Co-operative Ditch Co. v. River- 
side Irr. Dist., 102 P. 481, 16 Idaho 
525. 

12. Ft. Collins Milling & Elevator 
Co. v. Larimer & Weld Irr. Co., 156 
P. 140, 61 Colo. 45; Greeley & Love- 
land Irr. Co. v. Farmers’ Pawnee 
Ditch Co., 146 P. 247, 58 Colo. 462; 
Larimer County Canal No. 2 Irrigat- 
ing Co. v. Poudre Valley Reservoir 
Co., 129 P. 248, 23 Colo.App. 249 [er- 
ror dism 139 P. 530, 56 Colo. 567]; 
Gans & Klein Inv. Co. v. Sanford, 8 

.(2d) 808, 91 Mont. 512; Tucker v. 

issoula Light & Water Co., 250 P. 


11, 77 Mont. 91; In re Hood River, 
227 P. 1065, 114 Or. 112 [error dism 
sub nom. Pacific Power & Light Co. 
Vie Bayer aii. Cter245, wails. Uwe SOAs 
71 L.Ed. 821]; Claypool v. O’Neill, 
133 P. 349, 65 Or. 511. 

[a] Limitation read into decree. 
—The law reads into every decree 
fixing and limiting a priority a limi- 
tation that the amount of water will 
be limited to the purpose for which 
the appropriation is\made, and there 
can be no waste or excessive use re- 
gardless of the fact that the maxi- 
mum amount stated in the decree 
may, at times, be more than that 
needed for the purposes for which it 
was decreed. Ft. Collins Milling & 
Elevator Co. v. Larimer & Weld Irr. 
Co., 156 P. 140, 61 Colo. 45. 


13. Nichols v. Hufford, 183 P. 1084, 

21 Wyo. 477. 
° 14 Joerger v. Pacific Gas & Elec- 
tric Co.) 276" PL AOL, 207 Cal 68:3" Cal-~ 
ifornia Pastoral & Agricultural Co. 
v. Madera Canal & Irrigation Co., 138 
P. 718, 167 Cal. 78; Little Walla Wal- 
laiwirn. Unions-av»>. Kinis,, irr.) Co.; 
124 AP. 666, 2d 25Pi 1200, 62.O0r., 248; 
Big Cottonwood Tanner Ditch Co. v. 
Shurtliff, 164 P. 856, 49 Utah 569. 
See Drach v. Isola, 109 P. 748, 48 Colo. 
134 (holding that acquiescence in ex- 
cessive use could give no right where 
excess was obtained secretly and 
through false assertions). 

[a] “Elementary doctrine.”—‘“It 
has become elementary doctrine in 
the arid region that no one is entitled 
to a greater quantity of water for 
any particular use or purpose than is 
reasonably necessary to supply the 
needs of the claimant for the speci- 
fied purpose. That is true, regardless 
of the quantity that has been used 
for such purpose and the length of 
time it may have been used.” Big 
Cottonwood Tanner Ditch Co. v. 
Shurtliff, 164 P. 856, 859, 49 Utah 569. 

{[b] “The effect of the decisions 
clearly appears to be that one actual- 
ly diverting water under a claim of 
appropriation for a useful or benefi- 
cial purpose cannot by such diversion 
acquire any right to divert more 
water than is reasonably necessary 
for such use or purpose, no matter 


how long a diversion in excess there- 
of has continued, and that there is 
no such thing as the acquirement by 
such an appropriator of a title by 
prescription, in so far as the exces- 
sive diversion is concerned.” Cali- 
fornia Pastoral & Agricultural Co. v. 
Madera Canal & Irrigation Co., 138 P. 
(18,721, 167 Cal. 78! 

Limitation of prescriptive right to 
amount beneficially needed for pur- 
pose of diversion see supra § 407. 


15. Huffine v. Miller, 237 P. 1103, 
74 Mont. 50; Conrow v. Huffine, 138 
P. 1094, 48 Mont. 437. 


16. U.S.—Union Mill, ete., Co. v. 
Dangberg, 81 F. 73. 
ee Ane, v. Smith, 21 Cal. 


Colo.—Holbrook Irr. Dist. v. Ft. 
et Canal Co., 269 P. 574, 84 Colo. 


Idaho.—Umpion Grain & Elevator Co. 
v. McCammon Ditch Co., 240 P. 448, 
41 Idaho 216. 


Utah.—Jensen v. Birch Creek 
Ranch Co., 289 P. 1097, 76 Utah 356: 
Becker v. Marble Creek Irr. Co., 49 P. 
892, 1119, 15 Utah 225, 


Change in purpose or use generally 
see infra § 462. 


Secondary appropriator’s right to 
maintenance of existing conditions 
see Supra § 441. 


17. Joerger v. Pacific Gas & Blec- 
LB GiKer ROK 5 mir-rrReiel Sas MUM NONE MOEWE BEI iba 
re Crab Creek and Moses Lake Water 
Rights, 134 Wash. 7, 235 P. 37. 


18. Union Grain & Elevator Co. v. 
McCammon Ditch Co., 240 P. 448, 41 
Idaho 216; In re Willow Creek, 146 
Pisa, 44 P5053 6044 Ors 1592); Ame 
arene v. Donnelly, 116 P. 569, 59 Or. 
138. 

19. Cross references: 


Appronriation of waste waters see 
supra § 443. 

Forfeiture of right because of waste 
see infra § 501. 

Secondary appropriator’s, right to 
change wasteful works or means 
of diversion see supra § 446, 


20. See supra § 451. 
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vent unnecessary loss in his diversion and use of the 
Accordingly, an appropriator may be de- 
nied a sufficient quantity for his purpose unless he 
eliminates unnecessary or unreasonable waste, by 
keeping his ditches and flumes in good repair,?? by 
the use of a more economical method of conveying 
the water from the place of diversion to the place of 
use,?° or by the adoption of a more modern and eco- 
nomical method or system of use, which will assure 
to all the greatest possible amount from the quantity 
of water available,?* although the change from the 
old method will involve some expense.”® 


water.71 


21. U.S.—State of Wyoming 
State of Colorado, 42 S.Ct. 552, 259 U. 
S. 419, 66 L.Ed. 999 [motion gr 42 S. 
Ct. 587 (mod on other grounds and 
reh den, 43 S.Ct. 2, 260 U.S. 1, 66 L. 
Ed. 1026)]; Dern v. Tanner, 60 F. 
(2d) 626; Pacific Live Stock Co. v. 
Read, 5 F.(2d) 466; Vineyard Land & 
Stock Co. v. Twin Falls Oakley Land 
& Water €o}, 245 F:):80, -157% -C.C.A: 
326; Vineyerd Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
terico:,e245. Hy Oe CC Aun S05: 


Ariz.—Santa Cruz Reservoir Co. v. 
Ramirez, 141 P. 120, 16 Ariz. 64. 

Cal.—Bazet v. Nugget Bar Placers, 
296 P. 616, 211 Cal. 607; Natoma Wa- 
Ler etc, «Couve Hancock, 35 Passes, ot 
Pe id2 1 01sCaly 42: 

Colo.—Handy Ditch Co. v.. Greeley 
& Loveland Irr. Co., 280 P. 481, 86 
Colo. 197: Sterling v. Pawnee Ditch 
Extension Co., 94 P. 339, 42 Colo. 421, 
PS pe RAUINGS 238) OX: SYR eainres Dates 


Co. v. Buffalo Creek: Irr. -Co., 55 P. 
720, 25 Colo. 529. 
Idaho.—Bennett v. Nourse, 125 P. 


1038, 22 Idaho 249. 

Nev.—Doherty v. Pratt, 124 P. 574, 
34 Nev. 343; Roeder v. Stein, 42 P. 
$67, 23 Nev. 92. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In Fe 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27; Foster v. Foster, 213 
P. 895, 107 Or. 335; In re Waters 
of Umatilla River, 168 P. 922, 172 P. 
97, 88 Or. 376; In re Willow Creek, 
144 P. 505, 146 P. 475, 74 Or. 592; 
Little Walla Walla Irr. Union v. Finis 
Irr. Co., 124 P. 666, 125 P. 270, 62 Or. 
348; Cantrall v. Sterling Mining Co., 
122 P. 42, 61 Or. 516; Hough v. Porter, 
93 P. 1088, 95 P. 732, 102’ BP. 728, 51 
Oats Lo 
44 Or. 304; 
44 Or. 29. 

S.D.—Cook y. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]. 


Utah.—Hardy v. Beaver County Irr. 
Co., 234 P. 524, 65 Utah 28; Big Cot- 
tonwood Tanner Ditch Co. v. Shurt- 
liff, 164 P. 856, 49 Utah 569. 


[a] Beasons for rule.—(1) ‘No 
person should be allowed more water 
than is necessary when applied by a 
proper system; this, in order that a 
larger area may be made productive 
by the extended application of such 
water.” In re Willow Creek, 144 P. 
505, 516, 146 P. 475, 74 Or. 592. (2) 
“The waters belonging to the public 
must be so conserved as to meet the 
public welfare.” Cook v. Evans, 185 
N.W. 262, 265, 45 S.D. 31 [mod on 
other grounds 186 N.W. 571, 45 S.D. 
43]. 


Glaze y. Frost, 74 P. 336, 


{[b] Judicial statement of rule.— 
“In respect to waste of which com- 
plaint is made, the right in water is 
limited -to, reasonable necessity and 
use, and none for waste. Although 


Bolter v. Garrett, 75 P. 142,} 


WATERS 


However, 


v.{ the user is not bound to extraordina- 


ry diligence in means and methods of 
use, and may proceed according to 
local custom, he is bound to reason- 
able care in construction and mainte- 
nance of appliances to the ena that 
of the vital fluid others be not un- 
necessarily deprived.” Dern v. Tan- 
ner, 60 F.(2d) 626, 628. 

22. Barrows v. Fox, 32 P. 811, 30 
P. 768, 98 Cal. 63; Roeder v. Stein, 
42 P. 867, 23 Nev. 92; Joseph Milling 
Co. v. City of Joseph, 144 P. 465, 74 
Or. 296. / 

23. U.S.—Dern v. Tanner, 60 F. 
(2d) 626. 

Colo.—Sterling v. Pawnee Ditch 
Extension Co., 94 P. 339, 42 Colo. 421, 
15 L.R.A.N.S. 238. 

Idaho.—-Basinger v. Taylor, 211 P. 
1085, 36 Idaho 591; Bennett v. Nourse, 


125 P. 1038, 22 Idaho 249. 
Nev.—Doherty v. Pratt, 124 P. 574, 
34 Nev. 343; Roeder v. Stein, 42 P. 


867, 23 Nev. 92. 
Or.—In re Water Rights in Silvies 
River, 237 P. 322, 115 Or. 127. 
S.D.—Cook v. Evans, 185 N.W. 262, 


45 S.D. 31 [mod on other grounds 
186 N.W. 571, 45 S.D. 43]. 


Tex.—Biggs v. Miller, (Civ.App.) 
147 S.W. 632. 
Utah.— Big Cottonwood ‘Fanner 


Ditch Co. v. Shurtliff, 164 P. 856, 49 
Utah 569. 


[a] Appropriator must bear loss 
ef faulty conduits.—‘In conducting 
the water to the land where same is 
to be used, the appropriator alone 
must suffer through any faulty con- 
duits.”” Cook vy. Evans, 185 N.W. 262, 
265, 45 S.D. 31 [mod on other grounds 
186 N.W. 571, 45 S.D. 43]. 


[b] Prevention of unreasonable 
lesses due to improper construction. 
—(1) Subsequent appropriators can 
compel a prior appropriator to pre- 
vent unreasonable losses due to im- 
proper construction of his works be- 
tween the point of diversion and the 
point where the water is applied. 
Basinger v. Taylor, 211 P. 1085, 36 
Idaho 591. (2) Where there is a vast 
amount of seepage in the ditch used 
to carry the water from the point of 
diversion to the place of use, and the 
vicinity is one where there is a scarci- 
ty of water, the court may cause the 
appropriator to construct a more eco- 
nomical means of diversion where the 
cost is not prohibitive. Big Cotton- 
wood Tanner Ditch Co. v. Shurtliff, 
164 P. 856, 49 Utah 569. (3) Where 
the water is carried to the place of 
use at a considerable distance from 
the point of diversion partially in the 
open and partially in poorly con- 
structed and maintained ditches, in- 
volving excessive evaporation, seep- 
age, and absorption, these defects 
must be remedied before the prior ap- 
propriator will be allowed the amount 
necessary for his purpose at the place 
of use.. Dern v. Tanner, 60 F.(2d) 626, 


a 


[§ 452 


the use of a wasteful method of utilizing the water 
may be sanctioned by a court until the appropriator 
has had a fair opportunity to construct a more eco- 
nomical system;?® allowance will be made to an ap- 
propriator for reasonable loss by seepage and evapo- 
ration in conducting the water from the point of di- 
version to the place of use;?* he is not necessarily 
bound to adopt the best method for utilizing the wa- 
ter or take extraordinary precautions to prevent 
waste;?8 and he cannot be compelled to bear the 
expense of eliminating losses due to evaporation and 
seepage while the water is flowing in its natural 


628 ¢“To secure the amount to which 
the appropriator is entitied admeas- 
ured at his land, no excess can be di- 
verted from the source to cover un- 
reasonable Joss in transit”). 


[e] Use of sloughs and depres. 
sions.— Where the use of sloughs and 
depressions in the construction and 
extension of ditches and canals, as a 
means of conveying water to lands 
for purposes of irrigation, is obvious- 
ly wasteful and does not utilize the 
waters of the stream to their full ex- 
tent, the appropriator will be requir- 
ed to construct pipe lines, or other 
artificial works, where necessary to 
conserve the water and minimize the 
waste thereof. Doherty v. Pratt, 124 
P. 574, 34 Nev. 343; In re Water 
Gis in Silvies River, 237 P. 322, 115 

Teor: 


24. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 F. 30, 157 C.C.A. 326; In re Wa- 
ter Rights of Deschutes River and 
Tributaries, 286 P. 563, 294 P. 1049 
134 Or. 623; In re Willow Creék, 144 
P. 505, 146 P. 475, 74 Or. 592; Hardy 
v. Beaver County Irr. Co., 284 P. 524, 
65 Utah 28. 


25. Doherty v. Pratt, 124 P. 574, 
34 Nev. 343; Hough v. Porter, 98 P. 
1083,,95 P.732, 102 Py 128; 5h7Or7 sie 


26. In re Water Rights in Silvies 
River, Zoi. 322) bt b Ores 24. 


27. Barrows v. Fox, 32 P. 811, 98 
Cal. 63; Basinger v. Taylor, 211 P. 
1085, 36 Idaho 591; Donich vy. John- 
son, 250 P. 963, 77 Mont. 229; Wheat 
v. Camtron, 210 P. 761, 64 Mont. 494; 
In re Althouse Creek, 162 P. 1072, 85 
Or. 224; Joseph Milling Co. v. City 
of Joseph, 144 P. 465, 74 Or. 296; Lit- 
tle Walla Walla Irr. Union v. Finis 
ape Co., 125 P. 270, 124 P. 666, 62 Or. 
o . 

[a] Necessary loss from well con- 
structed system.—The prior appropri- 
ator has the right to divert a suffi- 
cient quantity from the stream to 
yield, at the place of use, the quan- 
tity required after loss by absorption 
and evaporation of so much thereof as 
is necessarily so lost in a ditch and 
flume well constructed and kept in 
good condition where ditches and 
flumes are the usual and ordinary 
means of diverting water, and in such 
case the appropriator cannot be com- 
pelled to substitute iron pipes. Bar- 
rows v. Fox, 32 P. 811, 98 Cal. 63. 

[b] Basis for allowance.—‘‘Any 
allowance for seepage should be bas- 
ed on distance from intake to land to 
be irrigated and not at all upon the 
nature of the soil over or through 
which the conduits pass; and no par- 
ty has a right to claim extra water 
because of extra seepage.’ Cook v. 
Evans, 185 N.W. 262, 265, 45 S.D. 31 
[mod on other grounds 186 N.W. 571, 
45 S.D. 43]. 

28. Witherill v. Brehm, 279 P. 432, 
207 Cal. 574; Joerger v. Pacific Gas 
& Hlectric Co., 276 PP: 1017, 207 Cakag, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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channel down to his point of diversion.?® Ordinari- | tion require that the appropriator take a reasonable 


ly he is entitled to make a reasonable use of the water 
according to the custom of the locality and, if this 
is done, others cannot complain simply because there 
is some waste.°° If the appropriator puts the water 
to a beneficial use in accordance with the require- 
ments of the husbandry in which he is engaged, he 
need not change his use to one that requires less wa- 
ter.*1. Ordinarily a prior appropriator cannot by 
economy of use create a surplus which he can use for 
purposes other than that for which the appropriation 
was made, although the priorities of junior appropri- 
ators have not been satisfied.*? 

[§ 453] (8) Existence of Other Sources Which 
Will Furnish Necessary Amount. An appropriator 
for irrigation purposes is not permitted to appropri- 
ate all the water his lands require, first from one 
stream, and then from another, and thereafter hold 
both rights as against subsequent appropriators,?? 
but he must elect to hold one or the other, as best 
adapted for his use.*4 However, the mere fact that 
a prior appropriator from one stream also has a pri- 
or right to the waters of another stream to irrigate 
the same land does not give a junior appropriator 
from the first stream the right to demand that the 
prior appropriator exhaust his rights in the second 
stream before resorting to the waters of the first.35 


[§ 454] (4) Use or Disposal of Amount in Excess 
of Needs.?® Where the purposes of the appropria- 


29. Tonkin v. Winzell, 73 P. 593, 
27 Nev. 88. ' 
Right of secondary appropriator to 


Utah 232. 
41. 


40. Manning v. Fife, 54 P. 111, 17 


Colo.—Pulaski Irr. Ditch Co. v. 


amount of excess or waste water to his premises, he 
may properly use such water for beneficial purposes 
other than those for which the appropriation was 
made.** Generally, however, where there are inter- 
yening junior appropriations, a prior appropriator 
is not entitled to divert water in excess of the needs 
of his appropriation and devote the surplus to oth- 
er purposes,*® even though the surplus is created by 
economy in applying the water to the original pur- 
pose;*® nor may the prior appropriator give,*® or 
sell,*+ the surplus to third persons; but it has been 
held that a prior appropriator along a ditch used mu- 
tually with others may grant to such others the re- 
mainder of his appropriation and decree right in ex- 
cess of the needs of his land.*? 


[§ 455] f. Amount or Quantity under Appropri- 
ations for Particular Purposes**—(1) Irrigation and 
Agricultural Purposes—(a) In General. Where the 
purpose of the appropriation is the irrigation of ag- 
ricultural land, the extent of the appropriation and 
the amount to which the appropriator is entitled is 
determined by the quantity of land irrigated and 
the amount of water reasonably necessary therefor.*4 
An appropriator for such purposes is entitled only 
to so much as is necessary to irrigate the land in a 
proper manner.*® He has no right to as much as Is 
necessary where wasteful means of irrigation are 
used,*® nor may he claim more than is reasonably 


volume of water may therefore, in its 
flow down the creek, supply many 
persons, even though the first appro- 
priator claims the whole volume, and 


claim amount which prior appropria- 
tor could avoid by elimination of 
seepage and evaporation in natural 
watercourse see supra § 442. 

30: Rodgers v: Pitt, 129° FF. 923; 
Witherill v. Brehm, 279 P. 432, 207 
Cal. 574; Joerger v. Pacific Gas & 
Electric Co., 276 P. 1017, 207 Cal. 8; 
Mt. Shasta Power Corporation v. Mc- 
Arthur, 292 P.; 549, 109 Cal.App. 171. 

31. United States v. Bennett, 207 F. 
524, 125 C.C.A. 186, L.R.A.1916B 1010. 

32. Handy Ditch Co. v. Greeley & 
Loveland Irr. Co., 280 P. 481, 86 Colo. 
Ibias 

Right of junior appropriator to ef- 
fectuate economy see supra § 446. 

Secondary appropriation of surplus 
water see supra § 442. 

33. O’Shea v. Doty, 218 P. 658, 68 
Mont. 316. 

34. O’Shea v. Doty, supra. 

35. Wheat v. Cameron, 210 P. 761, 
64 Mont. 494; Boyd v. Huffine, 120 
P. 228, 44 Mont. 306; Norman v. Corb- 
ley, 79 P. 1059, 32 Mont. 195. 

36. Appropriation of surplus and 
waste or return water see supra §§ 
442, 443. 


Right of: 

Municipality or water company to 
store or dispose of water in excess 
of present needs see infra § 615. 

Reservoir owner to sell escaping re- 
turn waters to avoid liability to 
landowner see supra § 443. 


37. Big Cottonwood Tanner Ditch 
Co. v. Shurtliff, 164 P. 856, 49 Utah 
569. 

38. Greeley & Loveland Irr. Co. v. 
Farmers’ Pawnee Ditch Co., 146 P. 
247, 58 Colo. 462; Manning v. Fife, 
54 P. 111, 17 Utah 232. 

39. Handy Ditch Co. v. Greeley & 
Loveland Irr. Co., 280 P. 481, 86 Colo. 
197. 


[67 C. J.—65] 


City of Trinidad, 203 P. 681, 70 Colo. 
565; Windsor Reservoir, ete., Co. v. 
Hoffman Milling Co., 109 P. 422, 48 
Color 82s 30) Tam AGN.S. 61/5. 


Mont.—Custer v. Missoula Public 
Service Co., 6 -P.(2d) 131, 91 Mont. 
136; Creek v. Bozeman Waterworks 
Co., 38 P. 459, 15 Mont. 121. 


N.M.—Millheiser v. Long, 61 P. 111, 
10 N.M. 99. 


Or.—In re North Powder River, 144 
P, 485, 146 P. 475, 75 Or. 83. 


Wyo.—Wyoming Hereford Ranch 
v. Hammond Packing Co., 236 P. 764, 
33 Wyo. 14. 


fal Sale of surplus to supply city. 
—wWhere several individuals succes- 
sively have appropriated waters for 
a beneficial purpose, the first appro- 
priator or his successor may, after 
subsequent appropriations have been 
acquired, only use the waters of the 
creek by him appropriated for indi- 
vidual uses, and cannot, after his in- 
dividual use has been sufficed, con- 
vey the waters of such creek entirely 
away from its usual channel, and sell 
the same to the inhabitants of a city 
for their own use, and thereby, with- 
out recompense, deprive the subse- 
quent appropriator of the use of the 
waters of such creek, which they had 
enjoyed along with the first appropri- 
ator’s former use of it. Creek v. 
Bozeman Waterworks Co., 38 P. 459, 
15 Mont. 121. 


[b] Reason for rule.—‘“The right 
acquired by the appropriator is the 
right to use a certain quantity for 
necessary and _ beneficial purposes, 


‘|}such as supplying household needs, 


and the carrying on of some useful 
industry; and when such want is sup- 
plied, or the use is subserved, all the 
rest of ‘the creek, and all that returns 
thereto after such use, is subject to 
appropriation and use by another for 
some beneficial purpose. The same 


can at times, or even constantly, use 
the same for some industrial purpose, 
because such use does not usually 
swallow it, but leaves it available to 
others. By such an appropriation the 
first appropriator does not acquire 
a pre-emption of the whole creek, so 
that he or his successor may, after 
enjoying the use of it for some bene- 
ficial purpose, convey the creek away, 
and cut off subsequent appropriators. 
Therefore a subsequent right to use 
the same water or so much of it as 
returns to the creek, and to use the 
waters of the creek when the first is 
not using the same, may be acquired.” 
Creek v. Bozeman Waterworks Co., 
38 P. 459, 461, 15 Mont. 121, 

Transfer of water in excess of ap- 
Per pecons rights generally see infra 

42. New Brantner Extension Ditch 
Co. v. Kramer, 182 P. 17, 66 Colo. 429. 


43. Amount for power, milling, and 
are purposes see infra §§ 1121-— 


44. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 EF. 30, 157 C.C.A. 326; Vineyard 
Land & Stock Co. v. Twin Falls Salm- 
on River Land & Water Co., 245 F. 
OF) Lou C.C, A. 305s) O Shean ieotya ads 
P. 658, 68 Mont. 316; Cantrall v. Ster- 
ling Mining Co., 122 P. 42, 61 Or. 516; 
Donnelly v. Cuhna, 119 P. 331, 61 Or. 
72; Porter v. Pettengill, 110 P. 393, 57 
Or. 247; Williams v. Altnow, 95 P. 
200, 97 PB. 5389, 51 Or. 275; Jensen v. 
Birch Creek Ranch Co., 289 P. 1097, 
76 Utah 356. 

45. See cases infra notes 46, 47. 

46. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592; Hardy v. Beav- 
Be County Irr. Co., 234 P. 524, 65 Utah 


[a] Wasteful flooding of lands.— 
“Respondents could not legally estab- 
lish a prior right to the use of water 
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necessary simply because the additional amount will 
make the irrigation more convenient.4* However, 
under the rule entitling the prior appropriator to 
make a reasonable use of the water according to the 
custom of the locality, despite the fact that it in- 
volves some waste,*® a prior appropriator for irriga- 
tion purposes, who uses the system of irrigation com- 
monly employed in the locality, is entitled to the 
amount of water necessary properly to irrigate his 
land by such system, although it may be somewhat 
defective and involve some waste which could be 
avoided by the adoption of a different system ;#® and 
irrigators who for a long time have used inexpensive 
methods which are somewhat extravagant will not 
be compelled to install new methods which are likely 
to cost so much as to absorb the profits.°° Where the 
rights of junior appropriators remain unsatisfied, an 
appropriator for direct irrigation purposes has no 
right to store for future use a quantity in excess of 
what he can use,°? or needs,>? although the surplus 
is created by the prior appropriator’s economy in 
irrigation;°? nor may the appropriator sell to third 
persons water in excess of his needs for irrigation.*4 
One having a prior right for the irrigation of one 
piece of land and a junior right for the irrigation of 
another piece of land cannot, to the detriment of in- 
termediate junior appropriators, first use the water 
on the tract baving the junior right in such a manner 
that there will not be as much water left for junior 
appropriators as if the water was first given its most 
economical use upon the tract having the prior 
right.°°> However, where a mutual ditch used by 
several owners has a decreed appropriation, and one 
appropriator who has a prior right does not use all 
to which he is entitled, the water decreed the ditch 
for general irrigation need not be limited to the land 
upon which the right of the prior appropriator rip- 


for irrigation merely by flooding their 
lands and by permitting it to gather 50. 
into pools on the surface or raising 
the level underneath the surface in 
the hope of obtaining sufficient mois- 
ture to raise crops in the ensuing 
summer. Such a use of water in this 
arid region is too wasteful to be tol- 


270, 62 Or. 348. 


Farmers’ 
247, 58 Colo. 462. 


WATERS 


Ve olan bre Oor, 


51. Greeley & Loveland Irr. Co. v. 
Pawnee Ditch Co., 146 P. 
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ened but may be applied upon new or additional 
lands of others along the ditch, and this is not put- 
ting the water to a double duty.°® The purpose of 
the appropriation may be direct irrigation, so that 
the appropriator should not be restricted to water for 
storage purposes, although the water passes through 
reservoirs on its way to the land where it is to be 
used.°7 An appropriator for irrigation purposes 
may use part of the water to supply a tenant to whom 
he has leased part of his land, without being deprived 
of his prior right to such amount of water on the 
ground that it is not necessary for the purpose of the 
appropriation.°* The application of water diverted 
for irrigation purposes to wild meadow lands to 
make the same more productive for hay and pasture 
is a beneficial use entitling the appropriator to the 
amount necessary to irrigate such lands.®? 


[§ 456] (b) Quantity of and Irrigated. As 
against others, the extent of the original appropria- 
tion is determined, in the first place, by the amount 
of land intended and actually put under irrigation.®°® 
Generally an appropriation for irrigation purposes 
gives a prior right only to the amount necessary to 
irrigate the quantity of land for which the appropri- 
ation was originally made,** and junior appropria- 
tors cannot be prejudiced by the subsequent irriga- 
tion of additional lands.*? This rule, however, does 
not necessarily limit the prior appropriator to the 
amount necessary to irrigate the quantity of land to 
which the water was initially or immediately ap- 
plied, for, if the appropriator, at the time the ap- 
propriation is initiated, contemplates or intends the 
irrigation of additional lands which he subsequently 
cultivates and puts under irrigation with reasonable 
diligence, he has a priority as of the time the appro- 
priation was commenced for an amount sufficient to 
irrigate the additional lands;®* but for the amount 


tric’Co,, 276 P. 1017, 207 Cal. 8. Or. 538. 


Little Walla Walla Irr. Union 56. 
124 P. 666, 125 P. 


New Brantner Extension Ditch 
Co. v. Kramer, 182 P. 17, 66 Colo. 429. 


57. Nepesta Ditch & Reservoir Co. 
v. Espinosa, 215 P. 141, 73 Colo. 302. 


58. Barnes v. Sabron, 10 Nev. 217%. 


erated when it can be used in the ordi- 
nary way for irrigation and other do- 
mestic purposes. We have therefore 
been compelled to disallow respond- 
ents’ claims in that regard in so far as 
such use may be a basis or measure- 
ment in determining the amount of 
water to which respondents are enti- 
tled.’””’ Hardy v. Beaver County Irr. 
Co., 234 P. 524, 530, 65 Utah 28. 


47. Conrow v. Huffine, 138 P. 1094, 
48 Mont. 437. 


48. See supra § 452. 


49. Rodgers v. Pitt, 129 F. 932; 
Rodgers v. Pitt, 89 F. 420; Joerger v. 
Pacific Gas & Electric Co., 276 P. 1017, 
207 Cal. 8; Mt. Shasta Power Corpo- 
ration v. McArthur, 292 P. 549, 109 
Cal.App. 171; Little Walla Walla Irr. 
Union v. Finis Irr. Co., 124 P. 666, 125 
P. 270, 62 Or. 348. 


[a] Flood system of irrigation.— 
Where the flood system of turning the 
water upon the ground and permit- 
ting it to run over the slopes is the 

system commonly used in the vicini- 
ty, an appropriator using this method 
of irrigation need not change it so 
that others may perhaps be benefited 
thereby by the elimination of some 
waste. Joerger v. Pacific Gas & Elec- 


Right to change purpose from one 
of direct irrigation to one of storage 
for future use see infra § 462. 


52, Handy Ditch Co. v. Greeley & 
The ae Irr. Co., 280 P. 481, 86 Colo. 


53. Handy Ditch Co. v. Greeley & 
Loveland Irr. Co., supra. 


[a] Reason for rule.—‘‘As to eco- 
nomical methods, which plaintiff says 
it has employed, the answer is that 
economy in the use of water is com- 
manded by law; waste is proscribed. 
Plaintiff has therefore done only that 
which the law enjoins upon it; but to 
say that a user has not wasted water 
does not mean that he can store it 
for future use, when he has appropri- 
ated it and got a decree only for direct 
irrigation. To so hold would violate 
the above decisions, and would not 
only tend to undermine water decrees, 
but also to unlawfully extend or en- 
large plaintiff’s appropriation for di- 
rect irrigation, to the detriment of 
junior appropriators.” Handy Ditch 
Co. v. Greeley & Loveland Irr. Co., 280 
P. 481, 482, 86 Colo. 197. 


54, Millheiser v. Long, 61 P. 111, 
10 N.M. 99. 


55. Nault v. Palmer, 190 P. 346, 96 


59. Rodgers v. Pitt, 129 F. 932; 
Rudge v. Simmons, 226 P. 170, 39 
Idaho 22; Pyke v. Burnside, 69 P. 
477, 8 Idaho 487. 


60. Smith v. Duff, 102 P. 984, 39 
Mont. 382, 183 Am.S.R. 587 


61. U.S.—Union Mill, 
Dangberg, 81 F. 73. 


Colo.—Bates v. Hall, 98 BP. 3,) 44 
Colo. 360; Church v. Stillwell, 54 Py 
395, 12 Colo. App. 43. 


Mont.—Conrow v. Huffine, 138 P. 
1094, 48 Mont, 437. 


N.M.—State v. Tularosa Communi- 
ty Ditch, 143 P. 207; 19 N.M. 352: 


Or.—Simpson v. Bankofier, 16 P. 
(2a) 632; In re Willow Creek, 144 P. 
505, 146 P. 475, 74 Or. 592; Porter v. 
Pettengill, 110 P. 398, 57 Or. 247; 
Whited v. Cavin, 105 P. 396, 55 Or. 98. 


62. Union Mill, etc., Co. v. Dang- 
berg, 81 F. 73; Larimer County Ca- 
nal No. 2 Irrigating Co. v. Poudre Val- 
ley Reservoir Co., 129 P. 248, 23 Colo. 
App. 249 [error dism 139 P. 530,56 
Colo. 567); Simpson. vy. Bankofier, 
Cor Gres (24) a Whited v. Cavin} 
105, PB. 396,55, Or. 98: 

63. Cal. as, v. Costanich, 194 
P. 26, 184 Cal. 426; Senior v. Ander- 
son, 62 P. 563, 130 Cal. 290; Trimble 


eter Cove 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 456-457] 


necessary to irrigate lands which are not cultivated 
and placed under irrigation with reasonable diligence 
the priority will not relate back to the time the ap-> 
propriation was commenced;** and, of course, the 
priority of the original appropriation cannot be 
claimed for the amount necessary to irrigate addi- 
tional lands, the irrigation of which the appropria- 
tor did not contemplate or intend at the time of in- 
itiating the original appropriation.®® 
diligence is exercised in the diversion of the water, 
if such diversion keeps pace with the additional area 
of land brought under cultivation, and the latter in 
turn be done with reasonable diligence.®® 


[§ 457] (c) “Duty” or Quantity of Water Needed. 
The amount of water reasonably necessary for the 


v. Heller, 188 P. 376, 23 Cal.App. 436. 


Colo.—Weldon Valley Ditch Co. v. 
Farmers’ Pawnee Canal Co., 119 P. 
1056, 51 Colo. 545. 


Idaho.—Conant v. Jones, 32 P. 250, 
3 Idaho 606. 


Mont.—Wheat v. Cameron, 210 P. 
761, 64 Mont. 494; Kleinschmidt v. 
Greiser, Ses, Dy 14 Mont. 484, 43 Am. 
S-Reeb 2) 


N.M.—State v. Tularosa Com- 
Baer Ly, Ditch, 143 PP. '20%,. 19° NM. 


Or.—In re Water Rights of De- 
Schutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27; In re Hood River, 227 
P. 1065, 114 Or. 112 [error dism sub 
nom. Pacific Power & Light Co. v. 
Bayer, 47 S.Ct. 245, 273 U.S. 647, 71 
.Ed. 821]; Blanchard v. Hartley, 226 
P, 436; 0141 Ors 308%) fson/v. Stureill, 
109 P. 579, 110 P. 535, 57 Or. 109; Cole 
v. Logan, 33 P. 568, 24 Or. 304; Sim- 
mons v. Winters, 27 P. 7,21 Or. 35, 38 
Am.S.R. 727. 


Wash.—In re Water Rights in Crab 
Creek and Moses Lake, 235 P. 37, 134 
Wash. 7: Longmire v. Smith, 67 P. 
246, 26 Wash. 439, 58 L.R.A. 308. 


[a] Doctrine of relation involved. 
—‘‘Here rises the doctrine of rela- 
tion, and that doctrine is based upon 
the theory that a person owning a 
tract of land susceptible of irrigation, 
who appropriates water by using it 
upon a portion of that tract, acquires 
the right, not only to use it upon 
that portion, but upon the entire 
tract, if it is evident that he has 
used reasonable diligence in extending 
the irrigated area, for the reason that 
it is common sense to believe that 
one who has irrigable lands intends, 
when he starts to irrigate a portion 
of it, to irrigate the whole of it as 
soon as it can reasonably be done, and 
that the notice given by the use of 
the water upon a portion of the irri- 
gated area is notice that the user 
intends to appropriate water to irri- 
gate the entire area.’ In re Water 
Rights in Crab Creek and Moses Lake, 
235 P. 37, 39, 134 Wash. 7 


[b] Reason for ruie.—“Poor men 
as a rule have settled upon the arid 
lands of this state and taken them 
under the laws of Congress, many of 
them under the homestead law, and 
are able to clear but a small portion 
of such lands of sage brush, from 
year ito year, and put it in condition 
for raising a crop, and it will take 
years for many of them to prepare 
their entire farms for cultivation and 
to make application of the water ap- 
propriated thereto. A decision that 
would defeat persons acting in good 
faith and using reasonable diligence 
from securing the full benefit of the 
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Reasonable 


water appropriated would be most un- 
just and inequitable. In the mean- 
time, however, he is only entitled to 
such water from year to year as he 
puts to a beneficial use. A person 
may add from year to year acreage to 
his cultivated land, and increase his 
application of water thereto for ir- 
rigation as his necessities may de- 
mand, as his abilities permit, until he 
has put to a beneficial use the entire 
amount of water at first diverted by 
him and conducted to the point of in- 
tended use.” Conant v. Jones, 32 P. 
250, 3 Idaho 606, 613. 

[c] Extension to land divided by 
tenants in common.—Where several 
persons make an appropriation for the 
irrigation of a tract held by them as 
tenants in common and after placing 
only part of the tract under cultiva- 
tion divide the land and water rights 
equally, but one tenant receives all 
of the land then cultivated, the other 
tenant, on cultivating his share of the 


Jand with due diligence, is entitled to} 


have his right to the amount neces- 
sary to irrigate that land to the ex- 
tent of his half of the water right 
date back to the time the original ap- 
propriation was made the same as if 
the appropriation had been made only 
by one person, and hence, the water 
rights for the two tracts have the 
same priority. Hall v. Blackman, 68 
P. 19, 8 Idaho 272. 

Time ef appropriation for purposes 
of priority generally see supra § 440. 

64. Senior v. Anderson, 47 P. 454, 
115 Cal. 496; Bennett v. Nourse, 125 
P. 1038, 22 Idaho 249; Hagerman 
Irrigation Co. v. McMurry, 113 P. 823, 
16 N.M. 172; Porter v. Pettengill, 110 
P. 393,57 Or. 247% Glaze 'v. Frost, \74 
P. 336, 44 Or. 29; Low v. Rizor, 37 P. 
82, -25 Or. 551; ‘Cole v. Logan, 38 P. 
568, 24 Or. 304. 


[a] Reason for rule.—‘“The fact 
that he for an unreasonable time de- 
lays additional cultivation should be 
construed into an abandonment of his 
original claim to divert a sufficient 
quantity to irrigate his whole tract, 
and his appropriation, after such un- 
reasonable delay, should be confined 
to his necessary use, as applied to the 
lands he had cultivated within a rea- 
sonable time before subsequent rights 
had accrued.” Cole v. Logan, 33 P. 
568, 571, 24 Or. 304. 


65. Toohey v..Campbell, 60 P. 396, 
24 Mont. 13; Simpson v. Bankofier, 
COrpin lO. ~.C2d) Coe) ula re sWiaster 
Rights of Deschutes River and Tribu- 
taries, 286 P. 563, 294 P. 1049, 134 Or. 
623; In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592; Boyce v. Cup- 
per, 61 P. 642, 37 Or. 256. 


66 In re Hood River, 227 P. 1065, 
114 Or. 112, [error dism sub nom. 
Pacific Power & Light Co. v. Bayer, 
47 S.Ct. 245, 273 U.S. 647, 71 L.Ed. 
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proper irrigation of a tract of agricultural land for 
which an appropriation has been made is technically 
termed the “duty of the water.” 
act uniform rule for computing the duty which ean 
be applied in all eases alike,®® and it has been said 
that the court cannot justly prescribe any fixed 
schedule of the amount to which an appropriator is 
entitled as the factors affecting the amount needed 
are variable and it varies not only from season to 
season, but day by day, and even hour by hour.®?® 
In the absence of statute prescribing the same, the 
duty or quantity needed for irrigation is ordinarily 
a complicated question of fact,*° which is largely 
dependent on, and determined by, many different 
conditions,71 such as the nature of the soil,’* the 


There is no ex- 


821]. 


' 67. Joerger v. Pacific Gas & Elec- 
triesCo,,- 276 POL 72 20neCaly ism. 
Shasta Power Corporation v. Mc- 
Arthur, 292 PB. 549, 109 Cal.App. 171; 
Stinson Canal & Irrigation Co. v. Le- 
moore Canal & Irrigation Co., 188 P. 
77, 45 Cal.App. 241; Allen v. Petrick, 
222 P. 451, 69 Mont. 373; Little Walla 
Walla Irr. Union v. Finis Irr. Co., 124 
P. 666, 125 P. 270, 62 Or. 348; Hough 
v. Porter, 95) Py 732, 98 P. 1083, 102 
Poit2s,) 5. Orixs1 Ss 


68. Witherill v. Brehm, 279 P. 432, 
207 Cal. 574; i fe v. Pacific Gas & 
Hlectric iCo:, 276) Po 10L7, 207 Cala ss 


69. U.S. v. atehrteed Ditch Ass’n, 
2 F.Suppl. 867. 

70. Witherill v. Brehm, 279 P. 432 
207 Cal. 574; Joerger v. Pacific Gas 
& Blectric Co., 276,P. 1017 20a Calais 
Mt. Shasta Power Corporation v. Mc- 
Arthur, 292 P. 549, 109 Cal.App. 171. 


71. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & 
Water Co., 245 F. 9; Joerger v. Pacific 
Gas & Electric Co., 276 P. 1017, 207 
Cal. 8; Muir) v.. Allison, 191 BP. +206, 
33 Idaho 146; Beasley v. Engstrom, 
168 P. 1145, at! Idaho 14; Little Walla 
Walla Irr. Union v. Finis Irr. Co., 124 
P. 666, 125 P. 270, 62 Or. 348. 


72. U.S.—Amalgamated Sugar Co. 
v. Hempe, 226 F. 1012; United States 
v. Bennett, 207 F. 524, 125 C.C.A. 186, 
L.R.A.1916B 1010; Rodgers vy. Pitt, 
129 F. 932. 

Cal.—Joerger v. Pacific Gas & Elec- 
tric (Cos; 276" R.. TOL 207 (Cal See aie 
Shasta Power Corporation v. Mc- 
Arthur, 292 P. 549, 109 Cal.App. 171. 


Idaho.—Washington State Sugar 
Co. v. Goodrich, 147 P. 10738, 27 Idaho 
26. 


Or.—In re Use of Waters of Rogue 
River, 244 P. 662, 117 Or. 477; Hedges 
v. Riddle, 127 P. 548, 68 Or. 257; Little 
Walla Walla Irr. Union y. Finis Irr. 
Co.; 124 PP. 666; 125). P. 270,62 Or 8485 
Penney. We Culing wi ees Sia lemGare Oss 
72. 


S.D.—Cook v. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 48]. 


[a] Soils have different needs.— 
“Another matter, that must be taken 
into consideration in determining the 
amount of water which a claimant is 
entitled to, is the nature of the soil 
to be irrigated. Some soils need more 
water than others, and are entitled to 
more; but the fact that a particular 
soil may need more does not neces- 

sarily entitle it to more. It can read- 
ily be seen that a court should not 
allow an excessive amount to be ap- 
propriated or used simply upon the 
plea that, because of a gravel subsoil, 
such amount is needful; a subsoil 
may be so porous that to turn water 
into it is a mere unwarranted waste 
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area sought to be irrigated,™* climatic conditions,*4 
the location,*® quality,7® and altitude of the 
lands,*7 the kind of crops to be raised or the use 
to which the land is to be applied,’® subirriga- 
tion from percolating waters and sloughs,*® the 
length of the irrigation season,®°° the head of water 
or the quantity entering the intake of the canal or 
ditch used to convey the water to the land to be ir- 
rigated,*? the necessary manner or method of irri- 
gation,®? and any other circumstances which may be 
peculiar to the particular tract involved? In de- 
termining the duty the court should place emphasis 
upon good husbandry or economy of use,** and the 
standard should be set by reference to lands that 
have been prepared and reduced to a reasonably good 
condition for irrigation,®® but economy should not 
be insisted on to such an extent as to imperil suc- 
cess.86 An appropriator for irrigation cannot base 
the amount to which he is entitled on the amount that 
might be put to a beneficial use on his land during 
an exceptionally dry season, for it is the amount that 
is needful in the ordinary year that should govern.” 


of same, and there may be gravel 
spots upon which it would be utterly 
useless to turn any water.” Cook v. 
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Walla Irr. Union v. Finis Irr. Co., 124 
RP. 666, 125 BP. 270, 62 Or. 348; 
nelly v. Cuhna, 119 P. 831, 61 Or. 72; 


Hough v. Porter, 98 P. 1083, 


[§§ 457-458 


While there may be some doubt as to whether a stat- 
ute arbitrarily fixing the duty for irrigation purpos- 


‘es can validly apply to a previous appropriation if 


the amount fixed is insufficient for the needs of the 
appropriator,®® the statutory limitation may valid- 
ly be imposed even as to a previous appropriation if 
it allows a volume in excess of the needs of the 
land,®® and the statutory amount will always be tak- 
en as sufficient in the absence of evidence to the con- 
trary.°° In some states the courts, without legisla- 
tion specifying the duty, have generally allowed a 
certain specified amount as the amount required for 
economical use in the absence of evidence showing 
that a greater or less amount is required.®? 


[§ 458] (2) Storage Purposes. An appropriator 
for storage purposes can generally store water up 
to the amount specified in his permit,®? but, under a 
statute making the capacity of the reservoir the ex- 
tent of the appropriation for storage purposes, the 
appropriator is limited to one annual filling for each 
reservoir.?? 


Idaho 525. 

[a] Reason for rule.—‘In deter- 
mining the duty of water, reference 
should always be had to lands that 


Don- 
Some. 


Evans, 185 N.W. 262, 265, 45 S.D. 31 
[mod on other grounds 186 N.W. 571, 
45 S.D. 43]. 

73. Joerger v. Pacific Gas & Elec- 
triceeo, 270 EF. LOL, 20m iCaly ss Don- 
nelly v. Cuhna, 119 P. 331, 61 Or. 72; 
Jensen v. Birch Creek Ranch Co., 289 
P. 1097, 76 Utah 356. 

74. Joerger v. Pacific Gas & Elec- 
Lich Comme tomb. LOtiG. 200 Cal. 8) mivib. 
Shasta Power Corporation v. Mc- 
Arthur, 292 P. 549, 109 Cal.App. 171; 
Little Walla Walla Irr. Union yv. Finis 
irr. Co. bat PP. 666, 1259 PR. 270, 6220r, 
348; Hough v. Porter, 98 P. 10838, 95 
P7132, 102) PIT28) 51" Ory 8185" Cook 
v. Evans, 185 N.W. 262, 45 S.D. 31 
[mod on other grounds 186 N.W. 571, 
45 S.D. 43]; In re Waters of Doan 
Creek, 215 P. 343, 125 Wash. 14. 

[a] “In a semi-arid region, one 
who appropriates water for irrigation 
has not aright to the same volume of 
water per acre as he would have in a 
region where there was no rainfall.” 
Cook v. Evans, 185 N.W. 262, 265, 45 S. 
D. 31 [mod on other grounds 186 N. 
W. 571, 45 S.D. 43]. 

75. Vineyard Land & Stock Co, v. 
Twin Falls Salmon River Land & 
Water Co. 245 F..9, J571C.C-A., 305; 
Joerger v. Pacific Gas & Electric Co., 
OT Guar lO MiecOt se Calves... ElOous he iv. 
Porter, 98 ©. 1083; 95 P..732, 102 P. 
CR, Ole eules 


76. Joerger v. Pacific Gas & Blec- 
tric) Co sede. LO, 207 Cale 8. 


77. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
for =| Conn 245, 1, 95. 157) iC CLAY Ge0bs 
Joerger v. Pacific Gas & Wlectric Co., 
276 P. 1017, 207 Cal. 8; Hough v. Por- 
emt, Nh NE AUEy, I AE SCY ODT MES A I (PAteye 
51 Or. 318. 

78. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 EF. 30, 157 C.C.A. 326; Vineyard 
Land & Stock Co. v. Twin Falls Sal- 
mon River Land & Water Co., 245 F. 
Glens alias’ “OR OMP-VIIe RxD Se Amalgamated 
Sugar Co. v. Hempe, 226 F. 1012; 
United States v. Bennett, 207 F. 524, 
Ob GOAL SO; mea LO LU O35 LO LOE 
Joerger v. Pacific Gas & Electric Co., 
276 P. 1017, 207 Cal. 8; Mt. Shasta 
Power Corporation v. McArthur, 292 
P. 549, 109 Cal.App. 171; Little Walla 
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[a] Appropriator need not change 
kind of crops so that less water will 
be used if his irrigation of the kind 
of crops irrigated is in accordance 
with good husbandry. United States 
v. Bennett, 207 F. 524, 125 C.C.A. 186, 
L.R.A.1916B 1010. 


79. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
ter Co., 245 F. 9,,157 €.C.A. 305. 

s0. Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & Wa- 
ter Co., supra; Joerger v. Pacific Gas 
& Electric Co., 276 P. 1017, 207 Cal. 
8; Hough v. Porter, 98 P. 1083, 95 P. 
Tl, LOZeR Mice lsOr soles 


81. Hough v. Porter, supra. 
[a] Right of small tract to addi- 
tional water to create sufficient 


volume or head of water.—The mere 
fact that the tract of land to be ir- 
rigated is so small that the amount 
per acre to which it is entitled for 
irrigation does not create a stream of 
sufficient size to be practicable for ir- 
rigation purposes does not entitle the 
tract toa greater amount of water for 
all times, but the court may allow 
a volume of water sufficient in size 
for proper irrigation and then limit 
the time during which such water 
may be used. Cook v. Evans, 185 N. 
W. 262, 45 S.D. 31 [mod on other 
grounds 186 N.W. 571, 45 S.D. 43]. 


82. Beasley v. Engstrom, 168 P. 
1145, 31 Idaho 14; Little Walla Walla 
free Union Vebunis Loe Cow. a4 hp: 
666, 125 P..270, 62 Or. 348; Hough v. 
Porter, 98) By woess, 95 PY m2. 002 Py 
(28 5 lvOr318: 


Right of appropriator to amount’ 


necessary to irrigate by system com- 
monly used in locality see supra § 
456. 

83. Mt. Shasta Power Corporation 
v. McArthur, 292 P. 549, 109 Cal.App. 
iligdals 

84. Allen v. Petrick, 222 P. 451, 69 
Mont. 873; Donnelly v. Cuhna, 119 
P. 3381, 61, Or. 72. 

85. Washington State Sugar Co. y. 
Goodrich, 147, P. 1073; 27 Idaho 26; 
Farmers’ Co-operative Ditch Co. y. 
Riverside Irr. Dist.,, L02- P43 16 


have been prepared and reduced to a 
reasonably good condition for irri- 
gation. Economy must be required 
and demanded in the use and applica- 
tion of water. Water users should 
not be allowed an excessive quantity 
of water to compensate for and coun- 
terbalance their neglect or indolence 
in the preparation of their lands for 
the successful and economical appli- 
cation of the water. One farmer, al- 
though he has a superior water right, 
should not be allowed to waste enough 
water in the irrigation of his land to 
supply both him. and his neighbor 
simply because his land is not ade- 
quately prepared for the economical 
application of the water.” Farmer’s 
Co-op. Ditch Co. v. Riverside Irr. 


ee 102 P. 481, 483, 484, 16 Idaho 
86. Allen v. Petrick, 222 P. 451, 69 


Mont. 373. 


ees er v. Evans, 185 N.W. 262, 
S.D. mod on other grounds 186 
INS Wiolide, 45. Sela 4otk = 


88. See Nichols v. Hufford, 133 P. 
1084, 21 Wyo. 477. 

89. Nichols vy. Hufford, supra. 

906. Nichols v. Hufford, supra. 

91. Conrow v. Huffine, 138 P. 1094, 


48 Mont. 487. 


$2. Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380. 


SS. Holbrook Irr. Dist. v. Ft. Lyon 
Canal Co., 269 P. 574, 84 Colo. 174: 


; Windsor Reservoir & Canal Co. v. 


Lake Supply Ditch Co., 98 P. 729, 44 
Colo, 214. 


{a] Reason for rule.—‘A double 
filling in effect would give two priori- 
ties of the same date and of the same 
capacity to the same reservoir, on the 
Same single appropriation, which is 
impossible in fact and in law, and, if 
allowed, would violate the fundamen- 
tal doctrine of appropriation—he who 
is first in time is first in right—by 
making a junior superior to a sen- 
jor reservoir appropriator. Nec- 
essarily the capacity of a reservoir, 
which the statute expressly says is 
the extent of its appropriation, is 
what the reservoir will hold at one 
time, not what can be stored in it by 
successive fillings; otherwise the ca- 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 459-461] 


[§ 459] g. Place of Measuring Quantity or 
Amount.°* As a general rule, after due allowance 
has been made for reasonable loss in transportation, 
the amount to which an appropriator is entitled 
should be measured to him at’ the point where he di- 
verts the water from the natural stream or water- 
course,®® except where several appropriators use the 
same main ditch or means of diversion, in which case 
the amount should be measured at each appropria- 
tor’s head gate or the intake of his lateral or serv- 
ice ditch.°® It is improper, however, to measure at 
the place of diversion the exact amount to which 
the appropriator is actually entitled at the place of 
use,®? for as previously pointed out an appropriator 
is entitled to such additional amount of water as is 
necessary to compensate for proper loss in transpor- 
tation.°§ 


[§ 460] h. Units of Measurement. Where pre- 
seribed by statute the standard unit of measurement 
is the second foot.°® <A statute providing that the 
standard miner’s inch of water shall be equivalent or 
equal to one and one-half cubic feet of water per 
minute, measured through any aperture or orifice, 
makes the miner’s inch equivalent to one-fortieth of 
a second foot.1 As used with reference to the 
amount necessary for irrigation an “inch” is es- 
timated on the basis of forty inches to one “second 
foot.”2 An acre foot is the quantity of water requir- 
ed to cover an acre to a depth of one foot—forty 
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three thousand five hundred and sixty cubic feet.® 


[§ 461] 7. Time of Use. While an appropriator 
is generally entitled to use the amount to which he 
is entitled during such time as it is needed for the 
purpose of his appropriation,’ the extent of an ap- 
propriator’s right of user may be measured by time 
as well as volume or amount,® and, where an appro- 
priation has been made for the use of water for only 
a particular period or time each year, the use of the 
appropriator will be limited to that time, as against 
others asserting intervening rights;* or, if the ap- 
propriation has been of different quantities for dif- 
ferent seasons of the year, he will be limited in each 
season to the particular quantity appropriated for 
that season;’ but the fact that the water is not used 
during certain periods of the year does not of itself 
limit the appropriation to such periods of time as it 
is used where the nonuse is due solely to the fact 
that the volume of water, because of climatic condi- 
tions, is insufficient for the use intended.® Not only 
is the time of use limited to the period for which the 
appropriation was made,° but as against subsequent 
claimants the prior appropriator can use the water 
only during such times as he needs it for the purpose 
of his appropriation;!! and there is authority to the 
effect that, if the needs of appropriators are better 
satisfied by use of the whole flow during limited peri- 
ods of time, they may be required to alternate or ro- 
tate the use of the water,!? but in other states, where 


pacity would vary, depending not on 
what the reservoir will hold, but on 
how many times it can be filled in one 
year.” Windsor Reservoir & Canal 
Co. v. Lake Supply Ditch Co., 98 P. 
U29 whos) £4 .Colo, 214: 


94. Place of measuring amount to 
consumer from irrigation ditch see in- 
fra § 1059. 

95. Basinger v. Taylor, 164 P. 522, 
30 Idaho 289; Bennett v. Nourse, 125 
P. 1038, 22 Idaho 249; Stickney v. 
Hanrahan, 63 P. 189, 7 Idaho 424; 
Wheat v. Cameron, 210 P. 761, 64 
Mont. 494; Kleinschmidt v. Greiser, 
37 P. 5, 14 Mont. 484, 43 Am.S.R. 652; 
In re Willow Creek, 144 P. 505, 146 
P. 475, 74 Or. 592; Little Walla Walla 
ire Union ye Minis irr Coy 825 Ps 270, 
124 P. 666, 62 Or. 348; Cook v. Evans, 
185 N.W. 262, 45 S.D. 31 [mod on 
other grounds 186 N.W. 571, 45 S.D. 
43]. 

[a] Reason for rule.—‘‘It is against 
the spirit and policy of our constitu- 
tion and laws, as well as contrary to 
public policy, to permit the wasting 
of our waters, which are so badly 
needed for the development and pros- 
perity of the state, and every act on 
the part of any individual claimant 
that tends to waste water is to be dis- 
couraged rather than encouraged. 
The necessity of measuring to each 
claimant, at the point of diversion 
from the natural stream, the waters 
appropriated and used by him, is ap- 
parent.” Stickney v. Hanrahan, 63 
P. 189, 192, 7 Idaho 424. 


96. Springer v. Dunn, 241 P. 991, 
117 Or. 30; Lawrance v. Brown, 185 
P. 761, 94 Or. 387; In re Althouse 


Creek, 162 P. 1072, 85 Or. 224; In re 
Willow Creek, 144 P. 505, 146 PB. 475, 
74 Or. 592. 


97. In re Althouse Creek, 162 P. 
1072, 85 Or. 224. 


98. See supra § 452. 
99. Manning v. Fife, 54 P. 111, 17 
Utah 232. 


1. Lillis v. Silver Creek & Panoche 


Land & Water Co., 163 P. 1040, 32 Cal. 
App. 668. 

2. Hough y. Porter, 95 P. 732, 98 
P. 1083, 102-2. 728, 51 Or: 318: 

3 State v. Wyoming v. State of 
Colorado, 42 S.Ct. 552, 555 note 1, 259 
U.S. 419, 66 L.Ed. 999 [motion gr 42 
S.Ct. 587 (mod and reh den 43 §.Ct. 
2, 260 U.S. 1, 66 L.Ed. 1026) ]. 

4, Secondary appropriations for 
periods when water not in use or not 
appropriated see supra § 444. 


Transfer of right to use water when 
not needed or in use see infra § 478. 


5. Pacific Live Stock Co. v. Read, 
5 F.(2d) 466; In re Waters of Rogue 
River and Its Tributaries, 201 P. 724, 
102 Or. 60. 


6 Ft. Lyon Canal Co. v. Chew, 81 
P. 37, 33 Colo. 392; Cache La Poudre 
Reservoir Co. v. Water Supply, etc., 
Co., 53 P. 331, 25 Colo. 161, 71 Am.S.R. 
131, 46 L.R.A. 175; Galiger v. Mc- 
Nulty, 260 P.. 401, 80 Mont. 339; Da- 
vis v. Chamberlain, 98 P. 154, 51 Or. 
304. 


ts Cal.—Smith v. O’Hara, 43 Cal. 


Colo.—Cache La Poudre Reservoir 
Co. v. Water Supply, ete., Co., 53 P. 
3a, 25 Colo. 161, 71 Am-.S.Ry 1380.46 
TA Ts 


Mont.—Galiger v. McNulty, 260 P. 
401, 80 Mont. 339; Featherman vy. Hen- 
nessy, 115 P. 983, 43 Mont. 310. 


Or.—Davis vy. Chamberlain, 
154, 51 Or. 304. 


Utah.—Hardy v. Beaver County Irr. 
Co., 234 PR. 524, 65 Utah 28. 


8 Union Grain & Elevator Co. v. 
McCammon Ditch Co., 240 P. 443, 41 
Idaho 216. 


9. Telluride v. Blair, 80 P. 1053, 33 
Colo. 353. 

10. See cases supra note 7. 

11. Cal.—Haight v. Costanich, 194 
P. 26, 184 Cal. 426; Hufford v. Dye, 
121 P. 400, 162 Cal. 147; Barrows v. 
Mex, 32 PP. 811, 98 Cal. 63. 


an od 


Cole.—Ft. Lyon Canal Co. v. Chew, 
SURE oem © OLOma oe 

Idaho.—Hutchinson Vv. Watson 
Slough Ditch Co., 101 P. 1059, 16 Ida- 
ho 484, 133 Am.S.R. 125. 

Mont.—Quigley v. McIntosh, 290 P. 
266, 88 Mont. 103. 

Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 628; In re 
North Powder River, 144 P. 485, 146 
P. 475, 75 Or. 83; Claypool v. O’Neill, 
133. P. 349, 65 Or. 5113. Cantrall vy. 
Sterling Mining Co., 122 P. 42, 61 Or. 
516; McCoy v. Huntley,,119 P. 481, 
60 Or. 372, Ann.Cas.1914A 320; Whited 
v. Cavin, 105 P. 396, 55 Or. 98; Hough 
v. Porter, 98 P. 1083, 95 P. 732, 102 
P. 728, 51 Or. 318; Williams v. Altnow, 
95 P. 200, 97 PB. 539, 51 Or. 275. 


Utah.—Stowell v. Johnson, 26 P. 
290, 7 Utah 215. 


[a] Rest of time water must be 
allowed to flow in natural channel.— 
Hutchinson vy. Watson Slough Ditch 
Co., 101 P. 1059, 16 Idaho 484, 133 Am. 
S.R. 125; Quigley v. McIntosh, 290 
P. 266, 88 Mont. 103. 


12. Hufford v. Dye, 121 P. 400, 162 
Cal. 147; Cantrall v. Sterling Mining 
Co., 122 P. 42, 61 Or. 516; McCoy v. 
Huntley, 119 P. 481, 60 Or. 372, Ann. 
Cas.1914A 320; Simpson y. Bankofier, 
(Or.) 18 P.(2d) 814 [den reh 16 P.(2d) 
632]; Cook vy. Evans, 185 N.W. 262, 
45 S.D. 31 [mod on other grounds 186 
N.W. 571, 45 S.D. 43]; .Fenstermaker 
v. Jorgensen, 178 P. 760, 53 Utah 325. 


[a] Rotation or alternate use ma: 
be required.—“We see no reason ie 
even in cases involving prior and sub- 
Sequent appropriations of water, the 
courts cannot require the appropria- 
tors to alternate in the use of the wa- 
ter. The time when water may be 
used recklessly or carelessly has pass- 
ed in this. state. With increasing set- 
tlement water has become too: scarce 
and too precious to justify any but 
an economical use of it. An appro- 
priator has only the right to use so 
much as his needs require and at the 
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the preéxisting and long followed rule of property 
has been that the prior appropriator is entitled to the 
continuous flow of the stream, the rotation system 
of use will not be required by the court.1? Where the 
appropriators from a stream have agreed to a system 
of rotation, the court may fix such periods of use as 
seem just in view of the needs of the various appro- 
priators under the circumstances.!4 
an appropriator for irrigation purposes may com- 
mence, and he may be entitled to use the water, be- 
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multaneously.*® 


The needs of 


fore it is actually required by growing crops.?® 


time his needs require. And if these 
are satisfied by a use of the whole flow 
every other day, or every alternate 
week, he ought not to be heard to 
complain.” McCoy v. Huntley, 119 P. 
ep 482, 60 Or. 372, Ann.Cas.1914A 
320. 

[b] Allowance of sufficient head 
for limited time.—If the amount per 
acre to which a small tract of land 
is entitled would not produce a stream 
sufficient in size to be practicable for 
irrigating purposes, the court should 
then give to such appropriator a right 
to use a volume of water sufficient in 
size to create an adequate flow for 
proper irrigation, and limit the time 
during which such water can be used. 
Cook v. Evans, 185 N.W. 262, 45 S.D. 
31 [mod on other grounds 186 N.W. 
571, 45 S.D. 43]. 


13. Muir v. Allison, 191 P. 206, 33 
Idaho 146. ; 

14. Big Cottonwood Tanner Ditch 
Co. v. Shurtliff, 164 P. 856, 49 Utah 
569. 

15. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592. 


[a] Reason for rule.—‘“While ir- 
rigation is for the purpose of grow- 
ing and maturing crops, trees, grass- 
es, etc., yet such use is the ultimate 
purpose of watering the land when 
the water can be obtained, even 
though it be prior to the growth of 
the crops, or what is usually called 
winter irrigation. It has long been 
the custom of the people residing up- 
on the stream system to irrigate their 
Jands preparatory to raising crops 
thereon during the season of high wa- 
ter, or the so-called flood season. So 
long as the water is used without un- 
necessary waste thereof, the people 
should not be deprived of this right.” 
In re Willow Creek, 144 P. 505, 518, 
146 PB. 475, 74 Or. 592. 


16. In re Water Rights of Des- 
chutes River and its Tributaries, 294 
P. 1049, 286 P. 568, 134 Or. 623. 


17. Cross references: 
Changes in right of way as against 
owner of land see infra § 493. 
Right of secondary appropriator to 
continuance of existing conditions 
in general seé supra § 441. 
Secondary appropriator’s right to 
change system of prior appropriator 
and save water see supra § 446. 
Stockholder’s right to take water at 
point other than supplied by water 
company see infra § 1060. 
“Transfers for different purpose or 
place of use see infra § 478. 
18. U.S.—Union Mill, etc., 
Dangberg, 81 F. 73. 
Alaska.—Anderson y. Campbell, 4 
Alaska 660; Miocene Ditch Co. v. 
Campion Min,, etc., Co., 3 Alaska 572. 
Ariz.—Sullivan vy. Jones, 108 P. 476, 
13) Ariz. 229: 
Cal.—City of San Bernardino v. City 
of Riverside, 198 P. 784, 186 Cal. 7; 
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Byers v. Colonial Irr. Co., 66 P. 732, 
134 Cal. 553; San Luis Water Co. v. 
Estrada, 48 P. 1075, 117 Cal. 168; Har- 
grave v. Cook, 41 P. 18, 108 Cal. 72, 30 
L.R.A. 390; Gallaher v. Montecito 
Valley Water Co., 35 P. 770, 101 Cal. 
242; Ramelli v. Irish, 31 P. 41, 96 Cal. 
214; Ware v. Walker, 12 P. 475, 70 
Cal. 591; Junkans v. Bergin, 7 P. 684, 
67. Cal. 267; Kidd v. Laird, 15 Cal. 161, 
76 Am.D. 472. 


Colo.—In re Priority Rights to Use 
of Water in Water Dist. No. 20, 21 
P.(2d) 177 [foll In re Priority Rights 
to ‘Use of Water in Water Dist. No. 
20; 21 Pi(2a)< 17.9, 2780705) Re Diyon 
Canal Co. vy. Rocky Ford Canal, Reser- 
voir, Land, Loan & Trust Co., 246 
P. 781, 79 Colo. 511; Bessemer Irrigat- 
ing Ditch Co. v. Oxford Farmers’ 
Ditch. Con 17.0) iad 185 6 be COLO; 1 
Boulder & Larimer County Irrigating 
& Mfg. Ditch & Reservoir Co. vy. Cul- 
ver, 164 P. 510; Ironstone Ditch Co. v. 
Ashenfelter, 140 P. 177, 57 Colo. 31; 
New Cache La Poudre Irr. Co. v. Wa- 
ter Supply; ete.,7.Co.,, 112) BP. 610). 149 
Colo. 1; Lower Latham Diteh Co. v. 
Bijou Irr. Co., 93 P. 483, 41 Colo. 212; 
Crippen v. Glasgow, 87 P. 1073, 38 
Colo. 104; Hallett v. Carpenter, 86 P, 
317, 37 Colo. 30; Nichols v. McIntosh, 
34 P. 278, 19 Colo. 22; Knowles v. 
Clear Creek, etc., Mill, ete., Co., 32 
P. 279, 18 Colo. 209; Greer v. Heiser, 
26 P. 770, 16 Colo. 306; Fuller v. Swan 
River Placer Min. Co., 19 P. 836, 12 
Colo. 12; Sieber v. Frink, 2 P. 901, 7 
Colo. 148; Phillips Inv. Co. v. Cole, 
150 P. 331, 27 Colo.App. 540. 


Idaho.—In re Johnson, 300 P. 492, 
50 Idaho 573; In re Rice, 299 P. 664, 
50 Idaho 660; Crockett vy. Jones, 277 
P. 550, 47 Idaho 497; Twin Falls Ca- 
nal Co. v. Shippen, 271 P. 578, 46 Ida- 
ho 787; Basinger v. Taylor, 164 P. 
522, 30 Idaho 289; Joyce v. Rubin, 130 
P. 793, 23 Idaho 296; Hall v. Black- 
man, 126 P. 1045, 22 Idaho 539. 


Mont.—Maclay v. Missoula  Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; 
Tucker v. Missoula Light & Water 
Co., 250 PB. 11, 77 Mont. 91; Thomas 
v. Ball, 213 P. 597, 66 Mont. 161; Carl- 
son v. City of Helena, 114 P. 110, 43 
Mont. 1. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 134 Or. 623; In re 
Water Rights in Silvies River, 237 P. 
322, 115 Or. 27; Turvey v. Kincaid, 
226 P. 219, 111 Or. 237; In re North 
Powder River, 144 P. 485, 146 P. 475, 
75 Or. 88; Whited v. Cavin, 105 P. 396, 
55 Or. 98; Elough v. | Porter, / 98: P. 
1083, 95 PB. 732, 102 P. 728, 51 Or. 318; 
Nevada Ditch Co. v. Bennett, 45 P. 
472, 30 Or. 59, 60 Am:S:R. 777. 


-Utah.—Spring Creek Irr. Co. v. 
Zollinger, 197 P. 7387, 58 Utah 90; 
Moyle v. Salt Lake City, 167 P. 660, 
50 Utah 357; Salt Lake City v. Salt 
Lake City Water, etc., Power Co., 
57 BP. 672, 24 Utah 249, 61' L.R.A. 648 
[aff 71 P. 1069, 25 Utah 456]; Hague 
v. Nephi Irr. Co., 52 P; 765, 16 Utah 
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Where conditions make it both necessary and possi- 
ble, the diversions of appropriators may be made si- 


[§ 462] 8. Changes in Place, Manner, or Purpose 
of Diversion or Use of Water'‘’—a. In General. 
the rights of others will not be materially injured or 
prejudiced, an appropriator may, without losing his 
priority, change the point of diversion for all,*® or 
part,!® of the water to which he is entitled, the 
means or method of diversion,?® the place of use,?1 


If 


421, 67 Am.S.R. 634, 41 L.R.A. 311. 

Wash.—In re Water Rights in Ah- 
tanum Creek, Yakima County, 245 P. 
758, 139 Wash. 84; Osborn v. Chase, 
205 P. 844, 119 Wash. 476. 

Wyo.—Holt v. City of Cheyenne, 
137 P. 876, 22 Wyo. 212. 

See Re Water Clauses Consolidation 
Act, 10 B.C. 356 (holding owner of wa- 
ter records to be entitled to change 
points of diversion under Water 
Clauses Consolidation Act § 89). 

19. People’s Ditch Co. v. Foothill 
Irrs, Dist;,-297 BP. (i, 112 Cal Appeames 

20. Hand v. Cleese, 258 P. 1090, 202 
Cal. 36; In re Johnson, 300 P. 492, 
50 Idaho 573; Hough v. Porter, 98 P. 
1083, 95.P. 732,102 PB. 728, 51 Ors 318. 


Right to: 


Change ditch or right of way see in- 
fra § 493. 


Make subsequent increase in carry- 
ing capacity of system see supra § 
449, 


21. U.S— Vineyard Land & Stock 
Co. v. Twin Falls Salmon River Land 
& Water Co.; 245 EF. 9.915% GCA. 305: 


Alaska.—Anderson v. Campbell, 4 
ROE 660; Eglar v. Baker, 4 Alas- 
a 5 


Cal.—City of San Bernardino v. 


City of Riverside, 198 P. 784, 186 
Cal. 7; Walnut Irr. Dist. v. Burke, 
t10 P. 518, 158 Cal. 168; Southside 


Imp. Co. v. Burson, 81 P. 1107, 147 
Cal. 401; Santa Paula Water Works 
v. Peralta, 45 P. 168, 113 Cal. 38; Har- 
grave v. Cook, 41 P. 18, 108 Gal. 72, 30 
L.R.A. 390; Davis v. Gale, 32 Cal. 26, 
91 Am.D. 554; Maeris v. Bicknell, 7 
Cal. 261, 68 Am.D. 257. 


Colo.—¥Ft. Lyon Canal Co. v. Rocky 
Ford Canal, Reservoir, Land, Loan & 
Trust Co., 246 P. 781, 79 Colo. 5141; 
New Brantner Extension Ditch Co. v. 
Kramer, 182 P. 17, 66 Colo. 429; Iron- 
stone Ditch Co. vy. Ashenfelter, 140 P. 
177, 5% Colo. 31; Diez v. Hartbauer, 
105 P. 868, 46 Colo. 599; Hallett v. 
Carpenter, 86 P. 317, 37 Colo. 30; 
Platte Valley Irr. Co. v. Central Trust 
Co., 76, P..391, 32 (Colo. 102". Kaneva 
Ackroyd, 66 P. 906, 28 Colo. 488; Ca- 
che La Poudre Irr. Co. v. Larimer, 
etc., Reservoir Co., 53 P. 318, 25 Colo. 
144, 71 Am.S.R. 123; Strickler v. Col- 
orado Springs, 26 P. 313, 16 Colo. 61, 
25 Am.S.R. 2453 Fuller v. Swan River 
Placer Min. .Co.,,.19) P..836;).12"@€olo: 
12; Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 185 P. 
981, 24 Colo.App. 496. 


Idaho.—Harris v. Chapman, 5 P. 
(2d) 733, 51 Idaho 283; In re John- 
son, 300 P. 492, 50 Idaho 573; In re 


Rice, 299 P. 664, 50 Idaho 660; First 
See. Bank of Blackfoot v. State, 291 
P. 1064, 49 Idaho 740; Joyce v. Mur- 
phy Land & Irrigation Co., 208 P. 241, 
85 Idaho 549; Saunders yv. Robison, 
95 P. 1057, 14 Idaho 770: 


Mont.—Maclay v. Missoula 
Dist., 3 P.(2d) 286, 90. Mont. 


Irr. 
344; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the nature or purpose of the use,?” or the manner or 
means of use.** This right of change is a property 
right;** but it is a qualified one, for no such change 


Woolman y. Garringer, 1 Mont. 535. 


Neb.—Farmers’ & Merchants’ Irr. 
Co. v. Gothenburg Water Power & 
Irr. Co., 102 N.W. 487, 73 Neb. 223. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 1384 Or. 623; State 
v. People’s West Coast Hydro-Hlectric 
Corporation, 278 P. 588, 129 Or. 475; 
Squaw Creek Irr. Dist. v. Mamero, 214 
P. 889, 107 Or. 291; .In re Waters of 
‘Umatilla River, 172 P. 97, 168 P. 922, 
88 Or. 376; Whited v. Cavin, 105 P. 
396, 55 Or. 98; Nevada Ditch Co. v. 
Poet 45 BP. 472, 30 Or. 59, 60 Am.S. 

merce 


Utah.—Gianulakis v. Sharp, 267 P. 
1017, 71 Utah 528; Fenstermaker v. 
Jorgensen, 178 P. 760, 53 Utah 325. 


[a] Beason for rule.—‘It is well 
settled in this state and elsewhere 
that a water right is a property right. 
. . . One of the valuable incidents 
of this property right of which the 
owner cannot be deprived is the right 
to use it where he will and to change 
its place of use, providing always 
that by such use or such change in 
the place of use, the rights of others 
are not adversely affected.” First 
Security Bank of Blackfoot v. State, 
291 P. 1064, 1065, 49 Idaho 740. 


22. U.S.—Schwab y. Beam, 86 F. 
41; Union Mill, ete., Co. v. Dangberg, 
Sa Pi to. 

Cal.—City of San Bernardino v. 
City of Riverside, 198 P. 784, 186 Cal. 
7; Happy Valley Land & Water Co. 
v. Nelson, 147 P. 966, 169 Cal. 694; 
Davis v. Gale, 32 Cal. 26, 91 Am.D. 
554; McDonald v. Bear River, etc., 
Water, ete., Co., 13 Cal. 220. 


Colo.—Ironstone Ditch Co. v. Ash- 
enfelter, 140 P. 177, 57 Colo. 31; Sev- 
en Lakes Reservoir Co. v. New Love- 
land, etc., Irr. ete., Co., 93 P. 485, 40 
Colo. 382, 17 L.R.A.N.S. 329;, Strick- 
ler v. Colorado Springs, 26 P. 313, 
16 Colo. 61, 25 Am.S.R. 245; Phillips 
Tuy. Co: vs Cole, 15072; 331, 27, Colo: 
App. 540. 

Mont.—Thomas v. Ball, 213 P. 597, 
66 Mont. 161; Power v. Switzer, 55 P. 
32, 21 Mont. 523; Meagher v. Harden- 
brook, 28 P. 451, 11 Mont. 385. 


Neb.—Farmers’ & Merchants’ Irr. 
Co. vy. Gothenburg Water Power & 
Irr. Co., 102 N.W. 487, 73 Neb. 223. 


Ney.—Campbell v. Goldfield Consol. 
Water Co., 136 P. 976, 36 Nev. 458. 


Or.—Blanchard v. Hartley, 226 P. 
436, 111 Or. 308. 

Wash.—In re Water Rights in Al- 
powa Creek in Garfield ‘and Asotin 
Counties, 224 PRP. 29, 129 Wash. 9. 


But see Big Cottonwood Tanner 
Ditch Co. v. Shurtliff, 164 P. 856, 49 
Utah 569 (where it is stated broadly 
that an appropriator may not appro- 
priate the water for-one purpose and 
then apply it, or part of it,-to another 
purpose). 

[a] Reason for rule.—‘‘Suppose a 
party taps a stream of water for the 
purpose of surface mining in a given 
location, and afterwards finds that 
the ground will not pay or that 
ground farther on will pay better, 
may he not abandon the former and 
extend his ditch to the latter without 
losing his priority? Or suppose, aft- 
er working off the surface, he finds 
quartz, may he not erect a mill and 
convert the water into a motive pow- 
er without forfeiting his prior right? 
Suppose he appropriates the water 
for the purpose of running a saw 
mill, and, after the timber is exhaust- 
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ed, he finds that a grist mill will pay 
—may he not convert the former in- 
to the latter without surrendering his 
priority to some one who may have 
subsequently and in the meantime 
tapped the same stream? We think 
all this may be done, and are unable 
to suggest a plausible reason why it 
may not. In cases like the present a 
party acquires a right to a given 
quantity of water by appropriation 
and use, and he loses that right by 
nonuse or abandonment. Appropria- 
tion, use, and nonuse are the tests 
of his right; and place of use and 
character of use are not. When he 
has made his appropriation he be- 
comes entitled to the use of the quan- 
tity which he has appropriated at any 
place where he may choose to convey 
it, and for any useful and beneficial 
purpose to which he may choose to 
apply it. Any other rule would lead 
to endless complications, and most 
materially impair the value of water 
rights and privileges.” Davis v. Gale, 
32 Cal. 26, 34, 91 Am.D. 554. 


23. In re Willow Creek, 144 P. 505, 
146 BP. 475, 74 Or. 592. 

24. Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 123 P. 
831, 22 Colo.App. 364; Farmers’ High 
Line Canal & Reservoir Co. v. Wolff, 
125 P. 576, 22 Colo.App. 270. 


25. U.S.—United States v. Union 
Gap Irr. Co., 209:.F. 274. 

Cal.—Secott vy. Fruit Growers’ Sup- 
ply Co., 258 P. 1095, 202 Cal. 47; Butte 
Table Mountain Co. v. Morgan, 19 
Cal... 609. 

Colo.—Baker v. City of Pueblo, 289 
P. 603, 87 Colo. 489; City and County 
of Denver v. Colorado Land & Live 
Stock (Co., 279 P:. 46, 86 ‘Colo, 191; 
Trinchera Ranch Co. v. Trinchera Irr. 
Dist., 266 P. 204, 183. Colo: -451;, Mt. 
Collins Milling & Elevator Co. v. 
Larimer & Weld Irr. Co., 156 P. 140, 


61 Colo. 45; New Cache La Poudre 
Irrigating Co. v. Water Supply & 
Storage Co., 111 P. 610, 49 Colo. 1; 


Vogel_v. Minnesota Canal & Reser- 
voir Co., 107, B.)1108, 47 Colo. 534; 
Bates v. Hall, 98 P. 8, 44 Colo. 360; 
Baer Bros. Land, etc., Co. v. Wilson, 
88 P. 265, 38 Colo. 101; Monte Vista 


Canal Co. v. Centennial Irrigating 
Ditch Co., 135. P: 981, 24 Colo.App. 
496; Larimer County Canal No. 2 Ir- 


rigating Co. v. Poudre Valley Reser- 
voir Co., 129 P. 248, 23 Colo.App. 249 
[error dism 139 P. 530, 56 Colo. 567]; 
Farmers’ High Line Canal & Reser- 
voir Co. v. Wolff, 181 P. 291, 23 Colo. 
App. 570. 

Idaho.—Crockett v. Jones, 249 P. 
483, 42 Idaho 652; Wood River Pow- 
er Co. v. Arkoosh, 215 P. 975, 37 Ida- 
ho 348; Basinger v. Taylor, 211 P. 
1085, 36 Idaho 591; Washington State 
Sugar Co. v. Goodrich, 147 P. 1078, 27 
Idaho 26; Bennett v. Nourse, 125 P. 
1038, 22 Idaho 249; Montpelier Mill- 
ing Co. v. City of Montpelier, 113 P. 
741, 19 Idaho 212. : 


Mont.—Maclay v. Missoula  Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; Co- 
pee Min. Co.-v. Holter, 1 Mont. 

96. 

Or.—Hough v. Porter, 98 P. 1083, 
95 Pe is2, 102 Piias, 51 Or: 318; Cole 
v. Logan, 33 P. 568, 24 Or. 304. 


Wiahi—th So iv. 1 Caldwell, (23i)7 PB: 
434, 64 Utah 490; Hague v. Nephi 
Irr. Co., 52 P. 765, 16 Utah 421, 41 


TRA. St, 67 AmiSiR. 6384 fafi 71 -P: 
1069, 25 Utah 456]. 
Wash.—Haberman v. Sander, 7 P. 
(2d) 568, 166 Wash. 453 [foll Law- 
rence v. Sander, 7 P.(2d) 567, 166 
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can be made in point of diversion,?> means of diver- 
sion,?® place of use,?7 purpose of use,?* or means of 
use,?® if the change will be injurious or detrimental 


Wash. 703 [reh den 14 P.(2d) 961, 169 
Wash. 705]. 


Wyo.—Groo v. Sights, 134 P. 269, 
22 Wyo. 19. 


B.C.—East Kootenay Power and 
Light Co., Ltd., v. Cranbrook Elec- 
tric Light Co., Ltd., 14 B.C. 266. 


26. Dannenbrink v. Burger, 138 P. 
751, 23 Cal.App. 587; Roeder vy. Stein, 
42 P. 867, 28 Nev. 92. 

[a] IZillustrations.—(1) A_ prior 
appropriator cannot subsequently 
change his means of diversion if it 
will prejudice a junior appropriator 
by cutting off seepage water on which 
he has come to rely as a source of 
supply. Dannenbrink v. Burger, 138 
P. 751, 23 Cal.App. 587. (2) After 
others have acquired secondary ap- 
propriations, the first appropriator 
cannot to their detriment change the 
method of conveying the water to the 
place of use so as to increase the 
waste that naturally occurs in such 
conveyanee. Roeder y. Stein, 42 P. 
867, 23 Nev. 92. 

27. U.S.—Vineyard Land & Stock 
Co. v. Twin Falls Salmon River Land 
& Water Co., 245 F. 9, 157 C.C.A. 305; 
Last Chance Min. Co. v. Bunker Hill 
& S. Mining & Concentrating Co.,; 49 
FE. 430. 

Sas ae aa v. Baker, 4 Alaska 


Colo.—Larimer County Canal No. 2, 
Irrigating Co. v. Poudre Valley Res- 
ervoir Co., 129 P. 248, 23 Colo.App. 
249 [error dism 139 P, 530, 56 Colo. 
567]. 

Idaho.—Hall v. Blackman, 126 P. 
1047, 22 Idaho 556. 

Mont.—Maclay  v. 
Dist., 3. P.(2d); 286, 90 Mont. 344; 
Galiger v. McNulty, 260 P. 401, 80 
Mont. 339; Gassert v. Noyes, 44 P. 
959, 18 Mont. 216. 

Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 PB. 1049, 134 Or. 623; Ison v. 
Sturgill, 109 PP. 579; 110 Pabsby 6 Or: 
109; Hough v. Porter, 98 P. 10838, 95 
P. 732, 102 P. 728, 51 Or. 318. But see 
Wimer v. Simmons, 39 P. 6, 27 Or. 1, 
50 Am.S.R. 685 (holding, despite the 
fact of injury to others, that the pri- 
or appropriator has the absolute right 
to change the place of use where 
the nature of the use for which the 
appropriation is made is such as to 
give notice to subsequent claimants 
that the place of use is likely to be 
subject to subsequent changes). 

Wash.—Beetchenow v. Bartholet, 
298 P. 335, 162 Wash. 119; Osborn v. 
Chase, 205 P. 844, 119 Wash. 476. 


28. Cal.—McKinney v. Smith, 21 
Sab 374; Ortman v. Dixon, 13 Cal. 


Missoula Irr. 


Colo.—Windsor Reservoir & Canal 
Co. v. Hoffman Milling Cos, 109: PR: 
422, 48 Colo. 82, 30,L.R.A.N.S._ 615: 
Colorado Milling, ete., Co. v. Lari- 
nrer,.6te., rr (Co. 56 Pa 85, 26" Colo: 
47. 


Idaho.—Washington State Sugar 
seh vy. Goodrich, 147 P. 10738, 27 Idaho 

Mont.—Featherman v. Hennessy, 
115 P. 983,°43 Mont. 310; Smith v. 
Duff, 102 P. 984, 39 Mont. 382, 133 
Am.S.R. 587; Head v. Hale, 100 P. 
222, 38 Mont. 302; Creek v. Bozeman 
peer orks Co., 38.B. 459, 15 Mont. 


Utah.—Manning v. Fife, 54 P. 111, 
17 Utah 232. 

29. Roeder v. Stein, 42 P. 867, 23 
Nev. 92; Gunnison Irr. Co. v. Gunni- 
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to the vested rights of others. .It is sufficient to de- 
feat the right to make the change that the injury to 
others will be substantial;?° and it is immaterial 
that the injury may not be equal to the benefits that 
will probably result from the proposed change.? 


Nature or purpose of use.??, A change of purposes 
cannot be made where it will involve a use of the 
water during different times so as to interfere with 
the rights of others who have made secondary appro- 
priations for such times;** and an appropriator for 
a nonabsorbing or nonconsumptive purpose cannot 
change the purpose or use into an absorbing or con- 
sumptive one so that secondary appropriators will 
be deprived of waters which returned to the stream 
after use for the original purpose.** A prior appro- 
priator for direct irrigation cannot change his man- 
ner of use and store the water for future use through- 
out the season where it will deprive other appropria- 
tors of surplus waters;*® but such an appropriator 
may cease its direct application, during the period it 
was theretofore applied, and store the amount of wa- 
ter which he would have had the right to use direct- 
ly for later use in the same season where the change 
is in no manner prejudicial to the rights of other ap- 
propriators.°® In this latter case the appropriator 
is strictly limited both in volume and time to the 
amount that it would have been entitled to for the 
purpose of the original appropriation, namely, diréct 
irrigation.?* Appropriators. for irrigation are al- 
lowed a reasonable latitude in changing their eulti- 
vation and rotating crops where they keep the 
amount of water used within the limit of the quan- 
tity previously appled.®8 

Place of use.2®° Water appropriated for use on a 
particular piece of land may be used on other land 
where no one will be injured by the change;*° but 
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the water cannot be used in a place other than that 
for which the appropriation was made, if the change 
will increase the amount of the appropriation to the 
injury of other appropriators,*! or if it will deprive 
them of surplus return waters which make their way 
back to the stream from the original place of use;*? 
and, so long as the water is used permanently in 
connection with the original piece of land, it cannot 
be made to do a double duty by temporary use on 
some other tracts during such time as it is not need- 
ed on the original land.4? A person having no title 
to the land for which he originally appropriated the 
water may, on removal or dispossession from the 
land, change the place of use to other land so that 
the true owner or claimant of the original land will 
acquire no right to the water ;** and this right to 
change the place of use from ‘land which one does 
not own to other land is not abrogated by a statute 
to the effect that any person “owning any land” to 
which water has been made appurtenant, desiring to 
change the place of use of such water, shall first 
make application to the department of reclamation.*® 
Tf no intention to make a permanent change is shown, 
mere nonuse on one place and use on another does 
not constitute a transfer or change of the water right 
from the former place to the latter if such use has 
not been uninterrupted and exclusive for the period 


akequisite to give a right by prescription or adverse 


possession.#® 


Point or place of diversion. While there is no fix- 
ed rule for determining whether a change in point 
of diversion will injure others, and each case de- 
pends largely on its own surrounding circumstances 
and conditions,** there can generally be no change in 
point of diversion which will result in.an enlarged 


son Highland Canal Co., 174 P. 852, 
52 Utah 347. 

30. Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, 131 P. 291, 
23 Colo.App. 570. 

31. Trinchera Ranch Co. v. Trin- 
chera Irr. Dist., 266 P. 204, 83 Colo. 
451; Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 135 P. 
981, 23 Colo.App. 496. 

32. Limitation of priority to 
amount necessary for original pur- 
pose of appropriation see supra § 451. 

33. Smith v. Duff, 102 P. 984, 39 
Mont. 382, 133 Am.S.R. 587. 

34. Cache La Poudre Reservoir Co. 
v. Water Supply, ete., Co., 53 P. 331, 
Or eCOlOmel Ola tall AMSA. « Lol, 9460s. 
R.A. 175; Washington State Sugar 
Co. v. Goodrich, 147 P. 1078, 27 Idaho 
26; Featherman v. Hennessy, 115 P. 
983. 43 Mont. 310; Head v. Hale, 100 
P, 222, 38 Mont. 302: 

35. Gunnison Irr. 
son Highland Canal Co., 174 P. 
52 Utah 347. 

36. Seven Lakes Reservoir Co. v. 
New Loveland, etc., Irr., etc., Co., 93 
P. 485, 40 Colo. 382, 17 L.R.A.N.S. 329. 


37. Seven Lakes Reservoir Co. v. 


Co. v. Gunni- 
852, 


New Loveland, ete., Irr:, ete., Co., 
supra. 

38. Amalgamated Sugar Co. v. 
Hempe, 228 F. 1012; Foster v. Foster, 


213 (P8955, 107 (Or. 305. 

Amount to which appropriator for 
irrigation purposes is entitled see su- 
pra § 455. 


39. Right of stockholder or con- 
sumer of - irrigation company to have 
change in place of use see infra §§ 
1067, 1070. 

_40._Colo.—New _ Brantner Exten- 
sion Ditch Co. v. Kramer, 182 P. 17, 
66 Colo. 429; Strickler v. Colorado 
See a, 26 P. 313, 16 Colo. 61, 25 Am. 


Idaho.—Harris v. Chapman, 5 P. 
(2d) 733, 51 Idaho 283; In re Johnson, 
300 P. 492, 50 Idaho 573; In re Rice, 
299 P. 664, 50 Idaho 660. 


Or.—In re Waters of Umatilla Riv- 
OL ia es Yilgy LOSES IZ2a SSiOrawot os 


Utah.—Fenstermaker v. Jorgensen, 
178 P. 760, 53 Utah 825. 


Wash.-—Osborn v. Chase, 
844, 119 Wash. 476. 


41. Ison v. Sturgill, 109 P. 579, 110 
RP. 535, 57 Or. 109; Whited v. Cavin, 
HOS RE S96) Sor Ory 96. 


42. U.S.—Vineyard Land & Stock 
Co. v. Twin Falls Salmon River Land 

® Water Co., 245 I. 9, 157 C.C.A. 305; 
Gite Statés v. Union GapuLrrieCo., 
209 F. 274; Last Chance Min. Co. v. 
Bunker Hill & S. Mining & Concen- 
trating Co., 49 F. 430. 


Jaa ane v. Baker, 4 Alaska 


Colo.—Larimer County Canal No. 2 
Irrigating Co. v. Poudre Valley Res- 
ervoir Co., 129 P. 248, 23 Colo.App. 
249, [error dism 139 P. 530, 56 Colo. 


Idaho.—Hall v. Blackman, 126 P. 
1047, 22 Idaho 556. 


205 P. 


Mont.—Gassert v. Noyes, 44 P. 959, 
18 Mont. 216. 

43. Ft. Lyon Canal Co. v. Chew, 
8Y P37, 33) Color 892: 

Limitation of time of use to time 
of needs see supra § 461. 


44. Hotter v. Kimsey, 163 P. 75, 
62 Colo.. 326; First Sec. Bank of 
Blackfoot v. State, 291 P. 1064, 49 Ida- 
ho 740; Patterson v. Ryan, 108 P. 
1118, 37 Utah 410. 


45. First Sec. Bank of Blackfoot 
v. State, 291 P. 1064, 49 Idaho 740. 


fa] Reason for rule.—‘‘The stat- 
ute empowering the commissioner of 
reclamation to authorize a change in 
the place of use was designed to pro- 
vide a method for making such 
changes which would eliminate fric- 
tion and a multiplicity of lawsuits 
among water users. But it neither 
added to or detracted from a proper- 
ty right which already existed.” 
First Security Bank of Blackfoot v. 
State, 291 P. 1064, 1065, 49 Idaho 740. 


46. Federal Land Bank of Spokane 
v. Union Cent. Life Ins. Co., 6 P.(2d) 
486, 51 Idaho 490. { 


47. In re Priority Rights to Use 
of Water in Water Dist. No. 20, 
(Colo.) 21 P.(2d) 177 [foll In re Ppri- 
ority Rights to Use of Water in Wa- 
ter Dist. No. 2, 21 P.(2d) 179, 180]; 
New Cache La Poudre Irr. Co. v. Wa- 
ter Supply, ete., Co., 111 P. 610, 49 
Colo. 1; Vogel v. Minnesota Canal & 
Reservoir Co. 10%" PA D108. 14'7, Coles 
534; Crockett v. Jones, 277 P. 550, 47 
Idaho 497. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 462-463] 


use either as to amount*® or time.*® If the change 
will deprive other appropriators of the seepage or 
return waters on which they relied in making thetr 
appropriations, it cannot be made.®® Where junior 
appropriators have acquired the right first to use the 
water and then let it return to a prior appropria- 
tor below, the latter cannot change his point of di- 
version to a point above the junior appropriators so 
that sufficient water will not reach them;*! and an 
appropriator for power purposes cannot change his 
point of diversion to a point higher up the stream so 
as to. injure other appropriators taking water from 
the stream between the original and new points of di- 
version.©2. One changing his point of diversion is 
limited to the amount he was entitled to through the 
original point of diversion.5? While the change may 
be made to a tributary of the main stream from 
which the water was originally diverted,*4 the trans- 
fer must generally be to another point on the same 
stream,®> and an appropriator cannot change his 
head gate to an entirely different stream and there 
claim the priority he had in the old stream.°® The 
term “injured,” as used in a statute denying the right 
to a change in point of diversion if others are in- 
jured thereby, applies only to injury to the water 
right of another.®* It has no application to any 
damage or injury that may be caused to another be- 
cause he is a tenant in common of the same conduit 
of the one who wishes to change his property right;°8 
and hence one tenant in common of a ditch may 
change his place of diversion and use, although the 
other will be injured because of the former’s failure 
to use the ditch any longer and bear his share of the 
expense.®® A statutory provision to the effect that 
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water rights cannot be detached from the lands, 
place, or purpose for which they are acquired, with- 
out loss of priority, does not prevent a change in 
point of diversion merely.*° A change in place of 
diversion cannot be made by unlawfully taking and 
using the ditch of another. 


[§ 463] b. Proceedings or Actions for Change®?— 
(1) In General. For the purpose of avoiding confu- 
sion and perfecting or preserving the record of wa- 
ter rights,*® and to put a stop to a multiplicity of ac- 
tions on account of such changes,°* it is often pro- 
vided by statute that an appropriator wishing to 
make a change in his point of diversion or use of the 
water shall first make application or petition to a 
designated officer or tribunal who, after notice to, 
and an opportunity to be heard by, all persons who 
might be affected by the change, shall determine in 
advance the question of whether the proposed change 
will result in injury to others and grant or deny a 
decree or permit authorizing the change in whole or 
in part according to the determination with refer- 
ence to injury to others.®® Such statutes are remedi- 
al in nature and are to be given a reasonable and lib- 
eral construction,®® and are a valid exercise of the 
legislative power to regulate and control the use and 
distribution of the waters of the state.°7 They rec- 
ognize, and give legislative sanction to, the appro- 
priator’s preéxisting right of change,®® and prescribe 
the exclusive remedy or method for enforcing the 
right,®® so that, when such a statute is applicable, a 
change cannot lawfully be made unless there has 
been a substantial compliance with the statutory pro- 
cedure and a proper permit or decree authorizing 
the change has been obtained;*° but the making of a 


48. Ft. Lyon Canal Co. v. Rocky 
Ford Canal, Reservoir, Land, Loan & 
Trust. Co.) 1246...) 781, 79 eColo: 517; 
Huerfano Ditch & Reservoir Co. v. 
Welton Land & Water Co., 213 P. 998, 
73 Colo. 108; Ft. Collins Milling & 
Elevator Co. v. Larimer & Weld Irr. 
Co., 156 P. 140, 61 Colo. 45. 

Increase in amount after subse- 
quent appropriation has attached see 
supra §§ 447-460. 

49. Ft. Lyon Canal Co. v. Rocky 
Ford Canal, Reservoir, Land, Loan & 
Trust) Co: 246-P- 781, 79 Colo. 511; 
Huerfano Ditch & Reservoir Co. v. 
Welton Land & Water Co., 213 P. 998, 
73 Colo. 103; Ft. Collins Milling & 
Elevator Co. v. Larimer & Weld Irr. 
Co., 156 P. 140, 61 Colo. 45. 


Limitations on time of use general- 
ly see supra § 461. 

50. United States v. Union Gap 
irr sCo:, 5209 °F: 274-9" Butte Taple 
Mountain Co. v. Morgan, 19 Cal. 609; 
City and County of Denver vy. Colo- 
rado Land & Live Stock Co., 279 P. 
46, 86 Colo. 191; Ft. Collins Milling & 
Elevator Co. v. Larimer & Weld Irr. 
Co., 156 P. 140, 61 Colo. 45; Vogel v. 
Minnesota Canal & Reservoir Co., 
LOT TP! W108 47" Coto: 534°" Bates vy. 
Hall, 98 P. 3, 44 Colo. 360; Monte 
Vista Canal Co. v. Centennial Irri- 
gating Ditch Co., 135 P. 981, 23 Colo. 
App. 496; Farmers’ High Line Canal 
& Reservoir Co. v. Wolff, 131 P. 291, 
23 Colo.App. 570. 

fan Tllustration.—wW here the 
change in point of diversion would 
eliminate seepage water on which 
junior appropriators relied for part 
of their supply, and make the seepage 
water come out in the stream below 
the head gates of the junior appro- 
priators, the prior appropriator, can- 
not thus change the point of diver- 


sion to the injury of the junior ap- 
propriators. Ft. Collins Milling & El- 
evator Co. v. Larimer & Weld Irr. Co., 
156 P. 140, 61 Colo. 45. 


51. Vogel v. Minnesota Canal & 
Reservoir Co., 107 P. 1108, 47 Colo. 
534; Montpelier Milling Co. v. City 
of Montpelier, 113 P. 741, 19 Idaho 
212; Columbia Min. Co. v. Holter, 1 
Mont. 296. 

52. In re North Powder River, 144 
P. 485, 146 PB. 475, 75 Or. 88. 


538. Hough v. Porter, 98 P. 1083, 
SDR EEa oon Os Hem ios ble Orne olse 


_ 54 Spring Creek Irr. Co. v. 
linger, 197 P. 787, 58 Utah 90. 


55. Ramshorn Ditch Co. v. U. S., 
269 F. 80. Laff 254 F. 842]. 


56. Ramshorn Ditch Co. v. U. S., 
supra. See Buonaparte Ranch v. 
Schneider, (B.C.) [1928] 2 Dom.L.R. 
993 (holding that, under Water Act 
Amendment Act, [1925] c 61 § 54, the 
water comptroller has no power to 
change the point of diversion to a dif- 
ferent body of water). 


57. In re Johnson, 300 P. 492, 50 
Idaho 573. 

58. In re Johnson, supra, 

59. In re Johnson, supra. 

60. Groo v. Sights, 134 P. 269, 22 
Wyo. 19. 

61. Groo v. Sights, supra. 

62. Necessity that irrigation com- 
pany follow statutory procedure in 
changing place of delivery to con- 
sumer within system see infra § 1066. 

63. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 184 Or. 623; In re 
Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592. 

64. Lower Latham ‘Ditch Co. v. 


Zol- 


as Irrin’ Coy, 93) Py 48354 448 Color 


65. See statutory provisions. 


66. In re Rice, 299 P. 664, 50 Idaho 
660; In re Water Rights of Deschutes 
River and Tributaries, 286 P. 563, 
294 P. 1049, 134 Or. 623. 

67. Squaw Creek Irr. Dist. v. Ma- 
mero, 214 P, 889, 107 Or. 294. 


68. Crippen v. Glasgow, 87 P. 1073, 
38 Colo. 104. 


69. Crippen y. Glasgow, supra. 


70. Trinchera Ranch Co. v. Trin- 
chera Irr. Dist., 300 P. 614, 89 Colo. 
170; Trinchera Ranch Co. v. Trin- 
chera Irr. Dist., 266 P. 204, 83, Colo. 
451; Windsor Reservoir & Canal Co. 
v. Lake Supply Ditch Co., 98 P. 729, 
44 Colo. 214; Washington State Sugar 
Co. v. Goodrich, 147 P. 1073, 27% Idaho 
26; Farmers’ & Merchants’ Irr. Co. 
v. Gothenburg Water Power & Irr. 
Co., 102 N.W. 487, 73 Neb. 223; Squaw 
Creek Irr. Dist. v. Mamero, 214 P> 
889, 107 Or. 291. 


[a] Legislative power to provide 
exclusive remedy.—‘“‘Though the own- 
er of a water right has, as an inci- 
dent of the ownership, the right to 
change the point of diversion from 
the natural stream, and to change 
the place of use, provided always that 
thereby the rights of others are not 
injuriously affected, still it is a law- 
ful exercise of legislative power to 
require, as a condition precedent to 
such changes, that the person desir- 
ing them Shall obtain a decree of the 
proper court allowing them on a hear- 
ing in accordance with the procedure 
prescribed by this act, and after a 
judicial ascertainment is had that the 
rights of other appropriators are not 
injuriously affected, though such 
qualified right to the changes existed 


1034 [67 C.J.] 
change without complying with the statutory proce- 
dure does not cause a forfeiture of the water right.7* 
Under some statutes the statutory procedure must 
be followed and a decree authorizing the change ob- 
tained, although the change has actually been made 
before the statute took effect.7? If the statute is 
inapplicable, an appropriator may exercise his right 
of change, which exists independently of statute, 
without complying with the statutory procedure.’* 
This is the ease, if the statutory procedure is apphiea- 
ble only where the proposed change is with reference 
to previously adjudicated water rights and the pri- 
ority of the right sought to be changed has not been 
adjudicated;’* if the statutory procedure provides 
for a change only by persons “owning the land” to 
which the water has been made appurtenant and the 
appropriator involved does not own the land on 
which he has used the water;7° or if the statutory 
procedure applies only where the change is sought to 
be made within the same water district and the 
change actually sought by the appropriator is to a 
different water district.7° The construction of a 
new lateral ditch is not a change in point of diver- 
sion for which authority must be obtained under a 
statute prescribing the procedure for a change in 
point of diversion.*? 


In absence of statute. While it has been judicial- 
ly doubted whether, in the absence of statutory au- 
thority, an appropriator can maintain an action in 
advance to determine the right to make a change in 
point of diversion if there has been no interference 
with the exercise of his rights or other circumstance 
which might afford grounds to invoke the jurisdic- 
tion of a court for relief,’® several cases have held 
that, if there is no available or applicable statutory 
remedy or procedure, the appropriator is not entire- 
ly without remedy, but he may bring an equitable ac- 
tion to have his right to make the change determined 
and to obtain a deeree authorizing the same.*® 


[§ 464] (2) Conditions Precedent. Under stat- 
utes providing for a decree or permit authorizing a 
change in point of diversion if others will not be in- 
jured thereby, and prescribing the procedure to ob- 
tain the same, the petitioner or applicant must show 
that he is the owner or applicant of a right to a cer- 


before the passage of the act, unin- 
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tain quantity of water from a public stream,*® and 
that other appropriators from the stream will not 
be injured by the proposed change.*? 

[§ 465] (8) Jurisdiction. Under statutes so pro- 
viding, jurisdiction to grant an application for 
change in point of diversion or use with reference to 
an adjudicated stream may rest in a designated wa- 
ter official or board.8? Where there is no applicable 
statutory procedure, a court of equity has jurisdic- 
tion to grant a change in place of use.** That the 
statutory procedure provides only for notice to those 
appropriators who are within the same water district 
does not deprive the designated tribunal of jurisdie- 
tion to grant a change from one water district to an- 
other.** 


[§ 466] (4) Parties. A corporation diverting wa- 
ter only for the use of its stockholders may prop+ 
erly petition for a change in point of diversion under 
a statute prescribing that procedure for anyone who - 
wishes to change the point of diversion of his “right 
to use water from a stream.”®® 


Defendants. Under a statute requiring the peti- 
tioner for a change in point of diversion to notify 
all persons who may be affected by the desired 
change, and give them an opportunity to be heard, 
the proceeding may not be against a water official 
alone;®® nor are water officials in their official ca- 
pacities necessary parties defendant.’ An equita- 
ble action for change in point of diversion may be 
brought against one defendant alone to have the 
right to make the change determined as against 
hime 

[§ 467] (5) Pleadings. A petition for change in 
point of diversion which shows upon its face that 
one purpose of the proposed change is to make an 
“enlarged use” of the water is demurrable, for the 
petition will be construed most strongly against 
the pleader, and it will be presumed that an enlarged 
use as to time and amount was intended.8® 


[§ 468] (6) Process or Notice. The legislature 
may properly regulate the method of serving proe- 
ess,°° and, where the statute requires personal serv- 
ice on all persons who might be affected by the pro- 
posed change, notice by publication is insufficient.®t 


Ditch Co. v.) Idaho 660. 


cumbered with the requirement of se- 
curing judicial authority therefor.” 
New Cache La Poudre Irr. Co. v. Wa- 
ter Supply, etc., Co., 68 P. 781, 784, 
29 Colo. 469. 


71. See infra § 501. 

72. Gutshall v. Carpenter, 87 P. 
801, 37 Colo. 536; New Cache La Pou- 
dpe dita Conv. Arthur irri: oc uices 
199,37 Colo... 530; New Cache La 
Poudre Irr. Co. v. Water Supply, etc., 
Co., 68 P. 781, 29 Colo. 469. 


73. Lower Latham Ditch Co. v. 
Bijou Irr. Co., 93 P. 483, 41 Colo. 212; 
Phillips Inv. Co. v. Cole, 150 P. 331, 
27 Colo.App. 540; In re Rice, 299 P. 
664, 50 Idaho 660; First Security 
Bank of Blackfoot v. State, 291 P. 
1064, 49 Idaho 740; Pueblo of Isleta 
v. Tondre, 137 P. 86, 18 N.M. 388. 


74. Phillips Inv. Co. v. Cole, 
P. 331, 27 Colo.App. 540. 


75. In re Rice, 299 P. 664, 50 Ida- 
ho 660; First Sec. Bank of Blackfoot 
v. State, 291 P. 1064, 49 Idaho 740. 
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Bijou Irr. Co., 93 PB. 483, 41 Colo. 212. 


77. Diez v. Hartbauer, 105 P. 868, 
46 Colo. 599. 


78. Groo v. Sights, 134 P. 269, 22 
Wyo. 19. 


79. Lower Latham Ditch Co. v. 
Bijouvirrs Co.,193 P.7483) 4 Colom 212 
First Sec. Bank of Blackfoot yv. State, 
291 P. 1064, 49 Idaho 740. 


80. Bates v. Hall, 98 P. 3, 44 Colo. 
360; Federal Land Bank of Spokane 
v. Union Cent. Life Ins. Co., 6 P.(2d) 
486, 51 Idaho 490. 


81. Baker v. City of Pueblo, 289 P. 
603, 87 Colo. 489; New Cache La Pou- 
dre Irrigating Co. v. Water Supply & 
Storage Co., 111 P. 610, 49 Colo. 1. 


Burden of proof see infra § 470. 


82. Twin Falls Canal Co. v. Ship- 
pen, 271 P. 578, 46 Idaho 787. 


[a] Boise river held adjudicated 
stream, and hence department of rec- 
lamation could entertain applications 
for change of point of diversion 
thereon. In re Rice, 299 P. 664, 50 


8S. First Sec. Bank of Blackfoot 
v. State, 291 P. 1064, 49 Idaho 740. 


84, Lower Latham Ditch Co. y. 
Bijou Irr. Co., 93 P. 483, 41 Colo. 212. 


85. Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 135 P. 
981, 23 Colo.App. 496. 


86. New Cache La Poudre Irr. Co. 
Ra os ITK.HCol, ‘S¥KP.27 998 Solos 
oo. 

87. San Luis Valley Irr. Dist. vy. 
Carr, 245 P. 705, 79 Colo. 340. 


_ 88. Lower Latham Ditch Co. v. 
Bijou Irr. Co., 93 P. 483, 41 Colo. 212. 


89. Huerfano Ditch & Reservoir 
Co. v. Welton Land & Water Co., 213 
BOIS wise ColomOa. 


90. Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, 131 P. 291, 23 
Colo.App. 570. 


91. San Luis Valley  Irrigating 
Dist. v. Centennial Irrigating Ditch 
Co., 272 P. 8, 84 Colo. 502; Farmers’ 
High Line Canal & Reservoir Co. 
v. Wolff, 131 P. 291, 23 Colo.App. 570. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 468-471] 


A void posting of notices outside of the water dis- 
triet concerned is immaterial if such notices are in 
excess of the statutory requirements as to notice.?? 


[§ 469] (7) Issues and Defenses or Objections. 
It has been held that provisions for a statutory pro- 
cedure to obtain a change in point of diversion or 
use do not contemplate a determination of the ques- 
tion of abandonment in such proceedings,®*® and that 
a defendant or objector cannot put in issue to de- 
feat the change the fact that the petitioner has pre- 
viously abandoned the right which he wishes to have 
ehanged;°®* but the question of use or nonuse may 
properly be considered in so far as it bears on the 
question of whether the change will result in injury 
to others by an enlarged use of the water.°> That the 
appropriator will make an enlarged use of the water 
after he has made the change has no bearing on, and 
cannot be urged against, his right to make the 
change;°* but the fact that the change necessarily, 
or by reasonable inference, will bring about an en- 
larged use of the water may properly be urged as an 
objection against the right to make the same.?? A 
junior appropriator cannot object to a proposed 
change on the ground that others than himself will 
be injured thereby.°® The interest of an: objector 
may properly be put in issue for determination by 
the court in a proceeding to change the point of di- 
version, as such interest must be determined before 
it ean be ascertained whether or not the objector has 
aright to object.°® In an equitable action involving 
a change in the place of diversion the reasons why 
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the change will or will not injure other appropriators 
may properly be considered.* 


Waiver or loss of right to object. The failure of a 
junior appropriator to object to an unlawful change 
in point of diversion does not preclude him: from 
thereafter objecting in a proceeding brought to make 
the change where he did not know of the unlawful 
change or was not injured thereby at the time.? 


[§ 470] (8) Evidence—(a) Burden of Proof. In 
some states it has been held that the petitioner in a 
statutory proceeding to change the point of diver- 
sion or use has the burden of proving that the pzo- 
posed change will not result in injury to the vested 
rights of others;? and this burden cannot be shift- 
ed because a distribution is unlawfully made accord- 
ing to the proposed change and the objector is thus 
compelled to bring an action to restrain the improp- 
er distribution;* but other courts have held that, 
under a statute entitling an appropriator to make a 
change in place of diversion or use if others are not 
injured thereby, the appropriator need not affirma- 
tively establish that the change will adversely af- 
feet others,> and that the person claiming injury or 
prejudice has the burden of proving the same.® 


[§ 471] (b) Admissibility. Any evidence tend- 
ing to show that a junior appropriator will be injur- 
ed by the proposed change should be admitted.? 
Evidence of nonuser is admissible in so far as it has 
a bearing on the injurious effect of the proposed 
change on the water rights of a junior appropriator ;* 


92. Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, supra. 


93. Lower Latham Ditch Co. v. 
Bijou Irr. Co., 93 P. 488, 41 Colo. 212. 


94. Consolidated Home Supply 
Ditch & Reservoir Co. v. Town of 
Evans, 149 P. 834, 59 Colo. 482; Farm- 
ers’ High Line Canal & Reservoir Co. 
v. Wolff, 131 P. 291, 23 Colo.App. 570; 
In re Johnson, 300 P. 492, 50 Idaho 
573; Twin Falls Canal Co. v. Ship- 
pen; 271 P. 578, 46 Idaho 787. 


fa] Criticism of rule.—‘In our 
opinion it was an unfortunate day for 
the public welfare and for the own- 
ers of legitimate water rights, based 
upon actual appropriation, when the 
Supreme Court felt compelled to rule 
that abandonment could not be made 
an issue in this special statutory pro- 
ceeding for a change in the point of 
diversion. There is no time so oppor- 
tune, and no other proceeding So ap- 
propriate, for trying that issue as 
when, under a petition of this nature, 
all the ditches, owners, and claimants 
of water rights are in court; and the 
decrees, the use of water, the condi- 
tions on the stream, the quantity of 
return waters, the quantity of an en- 
tire decreed appropriation to a ditch, 
whether owned in severalty or as ten- 
ants in common by individuals, or by 
a corporation, to which the person 
seeking the change is entitled, are be- 
fore the court for consideration and 
determination. That rule has become 
the excuse for many actions ostensi- 
bly to change the point of diversion 
of waters appropriated, while the real 
purpose and effect is to revive or give 
life to and make effective a mere pa- 
per appropriation of water that has 
never been applied to a beneficial use 
by the claimants, and to encourage 
speculation in such excess decrees 
masquerading under the name of ‘wa- 
ter rights,’ and resulting in serious 
and irreparable loss to bona fide ap- 
propriators.” Farmers’ High Line 


Canal & Reservoir Co. v. Wolff, 131 P. 
291, 294, 23 Colo.App. 570. 

95. Trinchera Ranch Co. v. Trinch- 

era Irr. Dist., 266 P. 204, 83 Colo. 451; 
Farmers’ High Line Canal & Reser- 
voir Co, v. Wolff, 131 P. 291, 23 Colo. 
App. 570. 
_ 96. New Cache La Poudre Irrigat- 
ing Co. v. Water Supply & Storage 
Co., 111 P. 610, 49 Colo. 1; New Cache 
La Poudre Irr. Co. v. Water Supply, 
ete., Co., 68 P.. 781, 29 Colo. 469: 

97. Ft. Lyon Canal Co. v. Rocky 
Ford Canal, Reservoir, Land, Loan & 
Trust Co., 246 P. 781, 79 Colo. 511. 


98. Lower Latham Ditch Co. v. Bi- 
Jou) Ler Co, 093; Pal 483541 Colo... 212 
Crippen v. Glasgow, 87 P. 1078, 38 
Colo. 104. 

$8. Reorganized Catlin Consol. 
Canal Co. v. Hinderlider, 253 P. 389, 
80 Colo. 522. : 


1. First Sec. Bank of Blackfoot v. 
State, 291 P. 1064, 49 Idaho 740. 


2. Trinchera Ranch Co. v. Trinch- 
era Irr. Dist., 266 P. 204, 83 Colo. 451. 


8. Trinchera Ranch Co. v. Trinch- 
era Irr. Dist., 300 P. 614, 89 Colo. 170; 
Baker y. City of Pueblo, 289 P. 603, 
87 Colo. 489; City and County of 
Denver v. Colorado Land & Live Stock 
Co., 279 P. 46, 86 Colo. 191; Trinchera 
Ranch Co. v. Trinchera Irr. Dist., 266 
P. 204, 83 Colo. 451; San Luis Valley 
Irr; Dist..v. Carr, 245°P: 705, 79°Colot 
340; New Cache La Poudre Irrigating 
Co. v. Water Supply & Storage Co., 
111,,P: 610, 49 Colo. 1; Monte Vista 


Canal Co. v. Centennial Irrigating 
Ditch .Co., 135. P. 981, 24 Colo:App. 
496; Farmers’ High Line Canal & 


Reservoir Co. v. Wolff, 131 P. 291, 23 
Colo.App. 570. 

[a] Rule applied to irrigation dis- 
¢vict.—Trinchera Ranch Co. v. Trinch- 
era Irr. Dist., 266 P. 204, 83 Colo. 461. 

[b] Reason for rule.—‘‘The rea- 
sons for it are apparent. If change 


is made it disturbs the existing order 
and manner of distributing water di- 
verted from our natural streams into 
irrigating ditches, which is performed 
by public officers, and causes a modi- 
fication to be made in the general] ad- 
judication decree. It is fitting that a 
party who asks such relief should 
bear the burden of proving that the 
vested rights of others will not there- 
by be infringed if it is granted. It is 
only the burden which is usually im- 
posed upon the moving party in a law 
suit.” New Cache La Poudre Irr. Co. 
v. Water Supply, ete., Co., 111 P. 610, 
49 Colo. 1, 4. 


4 San Luis Valley Irr. 
Carr, 245 P. 705, 79 Colo. 340. 


5. Hansen y. Larsen, 120 P. 229, 44 
Mont. 350. 

[a] Reason for rule.—‘'The rule is 
recognized everywhere that the right 
to use of water, duly appropriated, is 
property, and when once acquired can- 
not be lost except by the modes pre- 
scribed by law. The statute does not 
expressly or by implication declare 
that a change in the place or char- 
acter of the use, even though such 
change does affect the rights of others 
adversely, shall impair the right in 
any respect whatever. Such change 
might give rise to an action for dam- 
ages or justify the issuance of an in- 
junction, but it does not impair the 
right itself. It would seem logical, 
then, to hold that the burden is upon 
the party who insists that such 
change has affected him adversely, to 
allege and prove the facts; or, in 
other words, that the restrictions in 
section 4842, above, are matters of 
defense.” Hansen v. Larsen, 120 P. 
229, 231, 44 Mont. 350. 

6. Wokowich v. City of Helena, 129 
P. 1063, 46 Mont. 575. 


Gant Bates v. Hall, 98 P. 3, 44 Colo. 


8 Farmers’ 


Dist: Fv. 


High Line Canal & 
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but it is inadmissible for the purpose of showing an 
abandonment.? While evidence to the effect that 
the petitioner might make an enlarged use of the wa- 
ter if the change is granted is inadmissible,!° evi- 
dence that the proposed change will probably or nec- 
essarily result in an enlarged use is proper and 
should be admitted.1! A certified copy of the records 
in a proceeding for the adjudication of priorities 
should be admitted in evidence in a subsequent pro- 
ceeding to change the point of diversion for a prior- 
ity decreed in the previous proceeding where such 
evidence will better enable the court to determine 
whether the rights of junior appropriators will be 
injuriously affected.1? 


[§ 472] (c) Weight and Sufficiency. For the 
most part, the general rules?® as to the weight and 
sufficiency of evidence govern in proceedings for a 
change in place of diversion or use.1* The mere 
fact that the water after the proposed change is to 
be used to irrigate a larger area is not sufficient pre- 
sumptively to establish that the change will result in 
injury by virtue of an enlarged use.t® That the wa- 
ter has actually been diverted through the proposed 
new point of diversion without injury to others is 
the best: and quite conclusive evidence that the pro- 
posed change will not result in injury.t® The peti- 
tioner’s ownership of the claimed priority or water 
right is sufficiently proved by evidence of transfers 
from the petitioner’s predecessors in interest.17 The 
petitioner’s burden of proving that the proposed 
change will not injure others is not sufficiently sus- 
tained by evidence which consists of the mere state- 
ments of two witnesses that in their opinion the 
change will not injure others when there is no proof 
of the facts and circumstances on which the opinion 
is based.+§ ; 


[§ 473] (9) Judgment, Decree, or Permit—(a) 
Form and Contents. While a proper change should 
be allowed and is erroneously denied when the same 
will not interfere with any prior or vested right nor 


Reservoir Co. v. Wolff, 131 P. 291, 23 


Colo.App. 570. ly, 
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Ditch Co. y. Ashenfelter, supra. 
Fulton Irr. Ditch Co. v. Meadow 


[§§ 471-474 


enlarge the burden on the use,!® under a statute au- 
thorizing a state water official to grant a permit for 
a change in point of diversion where the change can 
be made without injury to existing rights, a valid 
permit cannot be granted where the change cannot 
be made without injury to existing rights;?° and 
if, in a statutory proceeding before a court, the evi- 
dence shows that the proposed change will prejudi- 
cially affect vested rights, the petition should not 
be granted,*! for it is the duty of the court to exer- 
cise the utmost care to guard against injury to jun- 
ior appropriators.22, A decree granting a change in 
point of diversion may properly contain provisions 
or conditions which will prevent possible injury to 
others.2% Under a statute providing that a decree 
shall be entered permitting the change unless it ap- 
pears that the vested rights of others will be preju- 
diced or injured thereby, in which case the court may 
decree the change only on such terms and condi- 
tions as may be necessary to prevent the injurious 
effect, or to protect the parties affected, or, if impos- 
sible to do so, may deny the application, the court 
may in its decree impose such conditions on the 
change as will avoid injury to others,?* or may decree 
only a partial change where the complete change re- 
quested would result in injury to the vested rights of 
others.25 If, under such a statute, the court enters 
a decree finding that others will be injured by the 
change and then fails amply to compensate or pro- 
tect them, the decree is erroneous.*® <A decree per- 
mitting a change may,?* and should,?® determine the 
amount or quantity of water the appropriator is en- 
titled to by virtue of his appropriation and for 
which he has a right to make the change. 


[§ 474] (b) Construction. In construing a de- 
cree permitting a change in point of diversion the 
words of the decree are to be given their ordinary 
and obvious meaning.?® A decree permitting a 
change “subject to the contract” between the parties 
means that the terms of the contract will have to be 


24. Larimer County Canal No. 2, 
Irrigating Co. v. Poudre Valley Reser- 
voir Co.. 129 P. 248. 23 Colo.App. 249 


9. Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, supra. 

10. New Cache La Poudre Irr. Co. 
v. Water Supply, etc., Co., 111 P. 610, 
49S Colo, 1. 

11. Ft. Lyon Canal Co. v. Rocky 
Ford Canal, Reservoir, Land, Loan & 
"UErUSst ©o,u246 BP. 8 T92Colo nb iIe 


12. Ft. Collins Milling & Elevator 
Co. v. Larimer & Weld Irr. Co., 156 
Pye405 161 Colo. 45. 

13. See Evidence §§ 1730-1806. 

14. See cases infra this note. 

[a] Evidence held insufficient: (1) 
To show that proposed change would 
injure others. Fulton Irr. Ditch Co. 
v. Meadow Island Irr. Co., 86 P. 748, 
35 Colo. 588. (2) To show that pro- 
posed change would not injure others, 
Monte Vista Canal Co. v. Centennial 


Irrigating Ditch Co., 135 P. 981, 23 
Colo.App. 496. 
[b] Evidence held sufficient: (1) 


To show that proposed change would 
not injure others. Ironstone Ditch 
Co. v. Ashenfelter, 140 P. 177, 57 Colo. 
31; New Cache La Poudre Irrigating 
Co. v. Water Supply & Storage Co., 
111 P. 610, 49 Colo, 1. (2) To sustain 
finding that change was beneficial 
rather than _ injurious. Ironstone 


Island Irr. Co., 86 P. 748, 35 Colo. 588. 


16. New Cache La Poudre Irr. Co. 
v. Water Supply, ete., Co., 111 P. 610, 
49 Colo. 1. 


17. Larimer County Canal No. 2 
Irrigating Co. v. Poudre Valley Reser- 
voir Co., 129 P. 248, 283 Colo.App. 249 
[error dism 139 P. 530, 56 Colo. 567]. 

18. Monte Vista Canal Co. v. Cen- 
tennial Irrigating Ditch Co., 135 P. 
981, 23 Colo.App. 496. 


19. Bessemer Irrigating Ditch Co. 
v. Oxford Farmers’ Ditch Co., 170 P. 
178, 65 Colo. 1; In re Water, Rights 
of Deschutes River and Tributaries, 
286 P. 563, 294 P. 1049, 134 Or. 623. 

20. Haberman v. Sander, 7 P.(2d) 
568, 166 Wash. 453 [foll Lawrence v. 
Sander, 7 P.(2d) 567, 166 Wash. 703 
(reh den 14 P.(2d) 961, 169 Wash. 
705) ]. 

21. Larimer County Canal Co. No. 
2, Irrigating Co. v. Poudre Valley 
Reservoir Co., 129 P. 248, 23 Colo.App. 
249 [error dism 139 P. 530, 56 Colo. 
567). 

22. 
603, 


Baker v. City of Pueblo, 289 P. 
87 Colo. 489. 

23. In re Rice, 299 P. 664, 50 Idaho 
660; Basinger v. Taylor, 211 P. 1085, 
36 Idaho 591. 


{error dism 139 P. 530, 56 Colo. 567]. 


25. Vogel v. Minnesota Canal & 
Resear ale Co.,, 107, B, 11085, 47, Color 


26. Huerfano Ditch & Reservoir 
Co. v. Welton Land & Water Co., 213 
IPR I98; (3 Colowml0s. 


27. Hallett v. Carpenter, 86 P. 317, 
37 Colo. 30; Larimer County Canal 
No. 2, Irrigating Co. v. Poudre Valley 
Reservoir Co., 129 P. 248, 23 Colo. App. 
se Meg dism 139 P. 530, 56 Colo. 

YC 


[a] Amount where change by one 
Of several users.—Where one of sev- 
eral users of an appropriation or wa- 
ter right wishes to change the place 
of diversion for the amount to which 
he is entitled, the amount to which he 
is entitled is material in a statutory 
proceeding to obtain the change and 
may be determined in such proceed- 
ing at the time or before the change 
is permitted. Hallett v. Carpenter, 


SPP. slit, 31 ‘Colon 30: 
bee Bates v. Hall, 98 P. 3, 44 Colo. 
29. Reorganized Catlin Consol. 


Canal Co. v. Hinderlider, 253 P. 389, 
80 Colo. 522. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 474-478] 


obeyed,*° and leaves the meaning of the contract to 
the water officials.* Where a decree permits a sev- 
eral user of a single appropriation to change the 
place of use and diversion of a definite amount, the 
decree in event of insufficient water to supply the 
whole appropriation will be construed as permitting 
only a change of such portion of the appropriation as 
the amount decreed bears to the whole, so that the 
remaining users of the appropriation will not be un- 
justly deprived by the decree in ease of a shortage.®? 


[§ 475] (c) Operation and Effect. After an ap- 
plication for change in point of diversion has been 
judicially determined the questions of the right to 
make the change and the possibility of injury to oth- 
ers cannot be relitigated.*° A decree permitting a 
change in the point of diversion does not, and cannot, 
entitle the recipient to a greater use of the water 
than he had a right to before the change was made.*# 


[§ 476] (10) Appeal and Error.*® When a stat- 
utory proceeding has been had before a trial court, 
the findings of the latter, when based on sufficient 
and conflicting evidence, are binding on the appellate 
court;*® and, if the application is denied without 
special findings, the decision will not be disturbed 
on appeal on the assumption that the court found 
that the change would be injurious to others where 
there is sufficient and competent testimony in the rec- 
ord to support such a finding;*7 but, where there is 
no substantial conflict in the testimony and the evi- 
dence fails to show that others will be injured by the 
change, the appellate court will reverse a decree re- 
fusing the right to make the change.*® Under stat- 
utory procedure whereby an application for a change 
is made to an administrative water official, and the 
right is given to appeal from his decision to the dis- 
trict court, an appeal to the district court is an orig- 
inal proceeding which is there to be heard de novo;*° 
and the court should make and file its findings of 
fact and conclusions of law as in other eases tried to 
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the court without a jury;*° but a judgment allow- 
ing a change will not be reversed for failure to make 
findings of faet where it appears that mo findings 
conflicting with the court’s conclusion could have 
been made on the evidence.*! The remedy by appeal 
from the decision of merely an administrative offi- 
cial, without judicial powers, is only a cumulative 
remedy, and a junior appropriator, who will be in- 
jured by the change, but does not appeal from the 
decision of the official, is not precluded from com- 
mencing an original action in the court to have de- 
termined the question involved in the proceeding be- 
fore the official.*? 


[§ 477] (11) Costs.42 In the absence of special 
statutory provision otherwise the costs in a proceed- 
ing for change in point of diversion are.governed by 
the general statutory rules as to the taxation of costs 
in other actions;** and a special statutory provision 
that the county shall pay the costs in proceedings for 
a general adjudication of priorities is not-made ap- 
plicable to proceedings for change in point of diver- 
sion by reason of a provision that the “practice and 
procedure” shall be the same in this latter type of 
proceedings as in the former, for the term “practice 
and procedure” relates only to the legal rules direct- 
ing the manner of bringing parties into court and the 
procedure on disposition of the matters in dispute 
between them, and it has no reference to costs.*° 


[§ 478] 9. Transfers or Conveyances and Con- 
tracts**—a. In General. The property right of an 
appropriator to the flow and use of the water may 
be sold and transferred either in whole,*? or in 
part,t® despite a statutory provision against the al- 
ienation of the land on which the water is used;*° 
and the transfer may be for a different place of 
use,°° or for a different purpose,®! provided the 
change will not injuriously affect the rights of other 
appropriators.5? After a transfer the transferee 
succeeds to all rights of the original appropriator 


30. Reorganized Catlin Consol. | 
Canal Co. v. Hinderlider, supra. 

31. Reorganized Catlin Consol. 
Canal Co. v. Hinderlider, supra. 

32. Hallett v. Carpenter, 86 P. 317, 
37 Colo. 30. 

33. San Luis Valley Irrigating 
Dist. v. Centennial Irrigating Ditch 
Co., 272 PB. 9, 84 Colo. 502; San Luis 
Valley Irr. Dist. v. Carr, 245 P. 705, 
79 Colo. 340. 

34. New Cache La Poudre Irrigat- 
ing Co. v. Water Supply & Storage 
Cone fie: $6105.49 5 Colo. i. 


35. Right of appeal in Colorado 
from decision of court of appeals on 
petition for change of point of diver- 
sion see Courts § 457 note 93 [h]. 


36. Hallett v. Carpenter, 86 P. 317, 
SHaCGolo. 30s) hulton irr, Ditch (Co, “v2 
Meadow Island Irr. Co., 86 P. 748, 35 
Colo. 588. 

37. Baer Bros. Land, etc., 
Wilson, 88 P. 265, 38 Colo. 101. 


38. Bessemer Irrigating Ditch Co. 
VaLoxrord Warmers. Ditch Co, 170 Ps 
LS 10D) COLOa de : 

39. In re Johnson, 300 P. 492, 50 
Idaho 573; In re Rice, 299 P. 664, 50 
idaho 660; First Sec. Bank of Black- 
foot v. State, 291 P. 1064, 49 Idaho 740. 

40. In re Johnson, 300 P. 492, 50 
Idaho 573. 

41. In re Johnson, supra. 


Cora 


42. Crockett vy. Jones, 249 P. 483, 
42 Idaho 652. 


43. Generally see Costs 15 C.J. pl. 


44. Downs v. Reno, 124 P. 582, 53 
Colo. 217. 


45. Downs v. Reno, supra. 
46. Cross references: 
Conveyances and contracts: 


Affecting water rights in general 
see infra §§ 551-610. 


With respect to navigable waters 
see Navigable Waters §§ 260-280. 
Right of appropriator to dispose of 
water in excess of needs see supra 

§§ 448, 454. 

Transfer by stockholders and con- 
sumers of ditch and irrigation com- 
panies see infra §§ 1069-1071. 

47. U.S.—Adamson vy. Black Rock 
Power & Irrigation Co., 12 F.(2d) 437; 
Thompson Co. v. Pennebaker, 173 F. 
849, 97 C.CuAS 591. 


Cal.—MecDonald & Blackburn v. 
Bear River, etc., Water, etc., Co., 13 
Cal. 220; 

Colo.—New Brantner Extension 
Ditch Co. v. Kramer, 182 P. 17, 66 Colo. 
429; Davis v. Randall, 99 P. 322, 44 
Colo. 488; Seven Lakes Reservoir Co. 
v. New Laveland, etc., Irr., etc., Co., 
938 RP. 485, 40 Colo. 382, 17 L.R.A-N.S. 
829; Strickler v. Colorado Springs, 
26 P. 313, 16 Colo. 61, 25 Am:S.R. 245. 


Idaho.—In re Johnson, 300 P. 492, 


50 Idaho 573; Im re Rice, 299 P. 664. 
50 Idaho 660; Crockett v. Jones, 277 
P. 500, 47 Idaho 497: Sarret v. Hunter, 
185 P. 1072, 32 Idaho 536; Drake v. 
Earhart, 23 P. 541, 2 Idaho 716. 


Mont.—Quigley v. Birdseye, 
741, 11 Mont. 439. 


Or.—Hough v. Porter, 98 P. 1083, 
S50 RP. 732) LOZ eh Te. ble Oresotics 


48. Senior v. Anderson, 72 P. 349, 
138 Cal. 716; Harris v. Chapman, 5 
P.(2d) 733, 51 Idaho 283; Masterson 
v. Kennard, 12 P.(2d) 560, 140 Or. 288. 

49. Mt. Carmel Fruit Co. v. Web- 
ster, 73 P. 826, 140 Cal: 183. 


50. New Brantner Extension Ditch 
Co. v. Kramer, 182 P. 17, 66 Colo. 429: 
Larimer, etc., Reservoir Co. v. Cache 
la. Poudre Irr. Co., 45 P. 525, 8 Colo. 
App. 237 [aff 53 P. 818, 25 Colo. 144, 
71 Am.S.R. 123]; In re Johnson, 300 
P. 492, 50 Idaho 573; Crockett v. 
Jones, 277 P. 500, 47 Idaho 497. 


51. Thompson Co. v. Pennebaker, 
173 Ws 849, 97 CC.A, 5912" Drake ie 
Earhart, 28 P. 541, 2 Idaho 716. 


52. Windsor Reservoir & Canal Co. 
v. Hoffman Milling Co., 109 P. 422, 48 
Colo. 82, 30 L.R.A.N.S. 615; Galiger 
v. McNulty, 260 P. 401, 80 Mont. 339: 
Creek v. Bozeman Waterworks Co., 38 
Ps 459515 Mont. 1120. 

Right to change purpose, place, and 
manner of use and diversion see supra 
§§ 462-477. 


28 P. 
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~ to the extent of his grant,5? but to no greater 
rights;°* and the transferee acquires no rights by 
virtue of an attempted transfer of a water right 
whieh has previously been abandoned by the appro- 
priator,°* or the right to use the water during such 
times as it is needed for the purposes of the prior ap- 
propriator,°® or the right to use surplus water in ex- 
cess of his needs.>* 


[§ 479] b. Mode and Sufficiency of Conveyance— 
(1) In General. As a general rule a written deed 
of eonveyance is the only proper mode of conveying 
a prior appropriator’s water rights,°’ ditches,®® or 
rights of way.®° An instrument whereby the appro- 
priator does “give and grant” his right to the use of 
the water is a sufficient conveyance of the usufruct 
of the water.°! A deed defective because of lack of 
a seal,°? or a parol transfer under which a consider- 
ation has been paid and possession taken,°? may op- 
erate as a transfer in equity;' and several cases have 
said that an invalid or insufficient transfer may op- 
erate as a surrender or abandonment to the trans- 
feree who by taking possession becomes an appropri- 
ator as of that time.®°* Where the appropriator has 
only a possessory interest in the public land in con- 
nection with which the water has been used, it is well 
settled that an oral transfer accompanied by deliv- 
ery of possession of all the appropriator’s rights will 
carry with it the appurtenant water right.°° After 


53. Wanamaker Ditch Co. v. Pet- 


WATERS 


chaser of the abandoned right. 


[§§ 478-480 


the buyer has been put in possession and a contract 
for the sale of a ditch and water right has been fully 
performed, the validity of the eontract cannot be 
questioned on the ground of its form.*® 


Acknowledgment and recording. Under a statute 
requiring deeds of real estate to be acknowledged 
and recorded to be good against subsequent purchas- 
ers without notice who record their deeds, an un- 
recorded deed transferring a water right is insuffi- 
cient as against a subsequent purchaser who comes 
within the protection of the statute;** but sueh a 
statute does not render an unrecorded ‘and unae- 
knowledged deed completely void, and such a deed 
will give the purchaser good title as against junior 
appropriators.°®§® 

Description. A water right is sufficiently deserib- 
ed in a contract for the sale of the same where the 
section of land on which the water right is located is 
given and it is recited that the appropriation has 
been in accordance with the laws of the state and 
appears of record as required by law.*® 


[§ 480] (2) Conveyance Apart from, or in Con- 
nection with, Works or Land. The rights of an ap- 
propriator may be transferred by a deed conveying 
the land to which they are appurtenant under an 
express clause conveying appurtenant ditches and 
water rights;7° but generally, unless there is an 
express reservation,*? the rights of an appropriator 


Ter- Nev.—Lobdell v. Hall, 3 Nev. 507. 


tit, 3 P.(2d) 295, 89 Colo. 344; New 
Brantner Extension Ditch Co. v. 
Kramer, 182 P. 17, 66 Colo. 429; Ar- 
nold v. Roup, 157 P. 206, 6L Colo. 316; 
Strickler v. Colorade Springs, 26 P. 
313, 16 Colo. 61, 25 Am.S.R. 245; Drake 
v. Earhart, 23 P. 541, 2 Idaho 716; 
Sayre v. Johnson, 81 P. 389, 33 Mont. 
15; Wood vy. Lowney, 50 P. 794, 20 
Mont. 273. 

Relation back of transferee’s rights 
to time of original appropriation see 
supra § 440. 

54. Cal.—Trimble v. Heller, 138 P. 
376, 23 Cal.App. 4386. 

Idaho.—Union Central Life Ins. Co. 
v. Albrethsen, 294 P. 842, 50 Idaho 196. 


Mont.—Maclay v. Missoula Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344. 
Or.—Andrews v. Donnelly, 116 P. 


569, 59 Or. 138. 

Utah.—Bracken y. Chadburn, 185 P. 
1021, 55 Utah 430. 

[a] Grantee takes subject to equi- 
ties and interests of others of which 
he has notice. Andrews v. Donnelly, 
116 P. 569, 59 Or. 138; Bracken v. 
Chadburn, 185 P. 1021, 55 Utah 430. 


[ob] Limited to portion of vendor. 
—Where one having only a portion of 
na water right conveys a part thereof, 
“the purchaser can take his part of 
the water only out of the portion of 
his vendor. J. D. Flournoy Co. v. Coff- 
man, 231 PR. 724, 195 Cal. 107. 


55. Griseza v. Terwilliger, 77 P. 
1034, 144 Cal. 456; Terrace Irr. Dist. 
v, Overflow Ditch No. 1, 195 P. 325, 


69 Colo. 362; Hays v. Buzard, 77 P. 
423, 31 Mont. 74; Vaughan v. Kolb, 
Ome TOUS oO Ot. WOO a VVELLES) Vr. 


Spencer, 94 P. 39, 51 Or. 262. 


[a] Innocent purchaser of aban- 
doned right.—(1) Where an abandon- 
ment has been declared by a recorded 
judicial decree, one who does not show 
that he did not know of this decree 
eannot claim to be an innocent pur- 


race Irr. Dist. v. Overflow Ditch No. 
eS. PP. 1325. 326,169) Colowsi62- 0 C2) 
“Furthermore, we do not think there 
can be such a thing as an innocent 
purchaser of an abandoned water 
right. Tangible things, though aban- 
doned, still exist, but a water right, 
intangible, once abandoned, has no 
existence in fact or theory.’ Terrace 
Irr. Dist. v. Overflow Ditch No. 1, su- 
pra. 


Revival of abandoned right by 
transfer see infra § 500. 


56. Galiger v. MeNulty, 260 P. 401, 
80 Mont. 3839. 
57. See supra § 454. 


Time for which prior appropriator 
has right of use see supra § 461. 


Bey Smith va Ovbtara, 43. Cal. Sik: 
Bates v. Hall, 98 P. 3, 44 Colo. 360; 
Jard v. Thompson, 123 P. 497, 21 
Idaho 485; Barkley v. Tieleke, 2 
Mont. 59. 


59. Burnham vy. Freeman, 
761, 11 Colo. 601. 


60. Smith v. O’Hara, 43 Cal. 371; 
Simons vy. Inyo Cerro Gordo Mining & 
Power Co., 192 P. 144, 48 Cal.App. 524. 


61. Middle Creek Ditch Co. v. Hen- 
ry, 39 P. 1054, 15 Mont. 558. 


62. Ortman v. Dixon, 13 Cal. 33. 


63. Watts v. Spencer, 94 P. 39, 51 
Or. 262. See also Barkley v. Tieleke, 
2 Mont. 59 (recognizing an equitable 
interest in the grantee after a legally 
invalid conveyance). 


64 Griseza v. Terwilliger, 77 P. 
1084, 144 Cal. 456; Barkley v. Tieleke, 
2 Mont. 59, 


Invalid conveyance as abandoument 
generally see infra § 500. 


65. Mont.—Geary v. Harper, 12 P. 
(2d) 276, 92 Mont. 242; St. Onge v. 
Blakely, 245 P. 532, 76 Mont. 1; Wood 
v. Lowney, 50 P. 794, 20 Mont. 273: 
McDonald y. Lannen, 47 P. 648, 19 
Mont. 78. , 


Loe: 


N.M.—First State Bank of Alamo- 
goede v. McNew, 269 P. 56, 33 N.M. 


Or.—Campbell vy. Walker, 2 P.(2d) 
912, 137 Or. 375; Im re Water Rights 
in Silvies River, 237 P. 322, 115 Or. 
27; Hough v. Porter, 95 P. 732, 98 P. 
1083, 102 P. 728, 51 Or. 318; Nevada 
Ditch Co. v. Bennett, 45 P. 472, 30 Or. 
59, 60 Am.S.R. 777; Low v. Schaffer, 
33 P. 678, 24 Or. 239: Hindman y. Ri- 
ZO Pr Als, (24) Orth. 

Wash.—Geddis v. Parrish, 21 P. 314, 
1 Wash. 587. 


_ [a] Reason for rule.—As the right 
in the lands is merely possessory, not 
resting in grant, it with the incident 
or appurtenant water right may be 
transferred by parol. First State 
Bank of Alamogordo v. McNew, 269 
BP. 56, 33 N.M. 414. 


66. Love v. Cotten, 179 P. 806, 65 
Colo. 593. 


67. Custer Consol. Minés Co. v. 
oe of Helena, 156 P. 1090, 52 Mont. 


68. Middle Creek Ditch Co. v. 
Henry, 39 P. 1054, 15 Mont. 558; Wha- 
lon_v. North Platte Canal, etc., Co., 
THER 9:95, 1 Wyo 81st 


[a] Junior appropriator is not a 
purchaser within the meaning of the 
statute and as to him a deed of a 
prior water right is valid, although 
not acknowledged or recorded. Middle 
Creek Ditch Co. v. Henry, 39 P. 1054, 
15 Mont. 558; Whalon y. North Platte 
orn etc.,, Co., 71 P. 995, 1 Wayor 


69. Thompson Co. v. Pennebaker, 
LU. 849) 9 CCA 591" 


70. Caldwell v. States, 6 P.(2d) 1 
89 Colo. 529. One 


71. Hitchens v. Milner Land, Coal 
& Townsite Co., 178 P. 575, 65 Colo. 
597; Maclay v. Missoula Irr. Dist., 
3 P.(2d) 286, 90 Mont. 344; In re Wa- 
ter Rights in Alpowa Creek in Gar- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 480-481] 


without being specifically mentioned, will pass, under 
a deed conveying the land to which they are appur- 
tenant,** especially where the deed contains a gen- 
However, a convey- 
ance of the land cannot, without specific mention, 
earry with it water rights which are not actually ap- 
purtenant to the land at the time of the convey- 
and the water rights of an. appropriator 
may be sold and conveyed separate and.apart from 
the land to which they are appurtenant,’® and after 
such a severance has taken place a grantee of the 
land can acquire no right to the water.7° Whether a 
deed to the land will convey even appurtenant rights 
depends primarily on the intention of the grantor to 
be gathered from the express terms of the deed,‘” 
or, if the deed is silent, from all the circumstances of 
the ease.“ If a deed to the land also purports to 
convey a limited and specifically described water 
right, the deed will not transfer any other or further 
water rights,*® although it contains a general appur- 


eral appurtenances clause.7% 


ance ;‘4 


field and Asotin Counties, 224 P. 29, 
129 Wash. 9. 

72. Trimble v. Heller, 138 P. 376, 
23 Cal.App. 436; McCoy v. Huntley, 
119 P. 481, 60 Or. 372, Ann.Cas.1914A 


320; Turner v. Cole, 49 P. 971, 31. Or. 
154; Briggs v. Murray, 69 P. 765, 29 
Wash. 245; Frank,v. Hicks, 35 P. 


475, 1025, 4 Wyo. 502. 

Cross references: 

Appurtenances and easements passing 
under lease see Landlord and Ten- 
ant § 632. 

Appurtenances which pass by deeds 
generally see Deeds § 272. 

Transfer of easements with convey- 
ance of dominant estate see Ease- 
ments § 140. 

73. Cal.—Crooker v. Benton, 28 P. 
953, 93 Cal. 365; Ely v. Ferguson, 27 
igs 587, 91 Cal. 187; Coonradt v. Hill, 
2neP: 1099, 79 Cal. 587; Witherill v. 
Brehm, 240 P. 529, 74 Cal.App. 286. 


Colo.—King v. Ackroyd, 66 P. 906, 
28 Colo. 488. 


Idaho.—Koon v. Empey, 231 P. 1097, 
40 Idaho 6; Paddock v. Clark, 126 P. 
1053, 22 Idaho 498; Russell v. Irish, 
AS. fs. O01, 20 Idaho 194° Hall v. 
Blackman, 68 P. 19, 8 Idaho 972. 


Mont.—Maclay v. Missoula  Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; Bul- 
lerdick Vv. Hermsmeyer, Sib es 334, 32 
Mont. 541; Sweetland v. Olsen, 27 2 a 
339, 11 Mont. 27; Tucker v. Jones, 19 
P. 571, 8 Mont. 225. 


Or.—Mattis v. Hosmer, 62 P. 17, 
632, 37 Or. 523; Coventon v. Seufert, 
32 P. 508, 23 Or. 548; Simmons v. 
Winters, 27 P. 7, 21 Or. 35, 38 Am. 
S.R. 727. 

Tex.—Toyaho Creek Irr. Co. v. 
SEC RIE! 52 S.W. 101, 21 Tex.Civ.App. 
T 

[a] Appurtenant ditch rights pass 
by a conveyance of the land with ap- 
purtenances. Coonradt v. Hill, 21 P. 
1099, 79 Cal. 587; Coventon v. Seu- 
fert, 32 P. 508, 23 Or. 548; Toyaho 
Creek Irr. Co. v. Hutchins, 52 S.W. 
101, 21 Tex.Civ.App. 274. 

Parol evidence to show water rights 
which are appurtenant see Evidence 
§ 1496. 


Transfer of water rights as appur- 
tenances generally see Wasements § 


142. 


74, Alaska.—Anderson v. Camp- 
bell, 4 Alaska 660. 
Colo.—Bessemer Irr. Ditch Co. v. 


Woolley, 76 P. 1053, 32 Colo. 437, 105 


WATERS 


his water right 


Am.S.R. 91. 
Mont.—Custer Consol. Mines Co. 
v. City of Helena, 156 P. 1090, 52 


Mont. 35; Pew v. Johnson, 88 P. 770, 
35 Mont. 173, 119 Am.S.R. 852; Hayes 
v. Buzard,' 77° P. 423, 31 Mont. 74; 
Smith vy. Denniff, 60 P. 398, 24 Mont. 
20, 81 Am.S.R. 408. 


Or.—Nevada Ditch Co. v. Bennett, 
45 PP. 472,30 Or, 59, 60 Am.S.R. 777. 


Wash.—Aylmore v. Bickford, 202 
P. 249. 118 Wash. 28: 


75.. Cal.—Mt. Carmel Fruit Co. v. 
Webster, 73 P. 826, 140 Cal. 183. 


Colo.—Davis v. Randall, 99 P. 322, 
44 Colo. 488; Cooper v. Shannon, 85 
Sa ES REN Colo. 98; 118 “Am.SUR. (95; 
Bessemer Irr. Ditch Co. v. Woolley, 
16 P.. 1058,.32 Colo. 487; 105 Am.S.R, 
91; Cache La Poudre Irr. Co. v. Lari- 
mer, etce., Reservoir Co., 53 P. 318, 
25 Colo. 144, 71 Am.S.R. 123; Oppen- 
lander v. Left Hand Ditch Co., 31 P. 
854, 18 Colo. 142; Strickler v. Col- 
orado Springs, 26 P. 313, 16 Colo. 61, 
25 Am.S.R. 245; Crippen v. Com- 
stock, 66 P. 1074, 17 Colo.App. 89. 


Idaho.—Twin Falls Canal Co. v. 
Shippen, 271 P. 578, 46 Idaho 787; 
Glavin v. Salmon River Canal Co., 226 
P. 739, 39 Idaho 3; Sanderson v. Sal- 
mon River Canal Co., 199 P. 999, 34 
Idaho 145; .Bennett v. Twin Falls 
North Side Land & Water Co., 150 P. 
336, 27 Idaho 643; Hall v. Blackman, 
68 P. 19, 8 Idaho 272; Ada County 
Farmers’ Irr. Co. v. Farmers’ Canal 
ra P. 990, 5 Idaho 793, 40 L.R.A. 


Mont.—Maclay v. Missoula _ Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; Ko- 
foed v. Bray, 220 P. 532, 69 Mont. 78; 
Lensing v. Day & Hansen Security 
Co., 215 P. 999, 67 Mont. 382. 


Or.—In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
5638, 294 P. 1049, 1384 Or. 623; Haney 
v. Neace-Stark Co., 216 P.. 757, 219 P. 
190, 109 Or. 98; Talbot v. Joseph, 155 
P. 184, 79 Or. 308; Cantrall v. Ster- 
ling Mining Co., 122 P. 42, 61 Or. 516. 
But see In re North Powder River, 144 
P. 485, 146 P. 475, 75 Or. 83 (where it 
was said the water being appurtenant 
to the land for which it is diverted, 
if the water right is transferred to 
another separately from the land, it 
cannot carry its priority to the new 
owner but becomes a new appropria- 
tion as of that date). 


Wyo.—Johnston v. Little Horse 
Creek Irr. Co., 79: P..22, 13 Wyo. 208, 
110 Am.S. 986, 70 L.R.A. 341. 


Severance of water rights from land 


[67 C.J.] 1039 


tenances clause.8° An appropriator may sell only a 

portion of his land with only a portion of the appur- 
tenant water right,’ and, if there is no express di- 
vision or reservation, the water right will be divid- 
ed in: the same proportion that the conveyance of a 
part effeetuates a division of the land to which the 
water right is appurtenant.*? 
in express terms convey all his ditch and water rights 
together,®? or an interest in the ditch with the right 
to a certain amount of water,®* and, if no specific 
reservation is made, a water right will pass with a 
transfer of the ditch to which it is appurtenant ;*° 
but a transfer of an interest in a ditch gives no in- 
terest in the appropriator’s water rights where they 
are not appurtenant ;°* and an appropriator may sell 


An appropriator may 


separate from the ditch through 


which the water was formerly used,’7 or transfer to 
another an interest in his ditch without giving him 
an interest in his water right.*® 


[§ 481] c. Construction and Operation General- 


generally see infra § 553. 


76. Oppenlander v. Left Hand 
Ditch Co., 31 P. 854, 18 Colo. 142; Can- 
trall v. Sterling Mining Co., 122 P. 42, 
61 Or. 516. 


77. City and County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216; Cooper 
v. Shannon, 85 P. 175, 36 Colo. 98, 118 
Am.S.R. 95; Bessemer Irr. Ditch Co. 
v. Woolley, TGRPO 1058, 32) Colo, s43i, 
105 Am.S.R. 91; Travelers’ Ins. Cou we 
Childs, 54 P. 1020, 25 Colo. 360; Lens- 
ing v. Day & Hansen Security Co., 215 
P.999. fi Mont. 382. 


78. Hastings & Heyden Realty Co. 
v. Gest, 201 P. 37, 70 Colo. 278; Coop- 
er v. Shannon, 85 P, 175, 36 Colo. 98, 
118 Am.S.R. 95. 


79. Davis v. Randall, 99 P. 322, 
44 Colo. 488; Harris v. Chapman, 5 
P.(2d) 733, 51 Idaho 283; Paddock v. 


Clark, 126 P. 1053; 22 Idaho 498; St. 
Onge v. Blakely, 245 P. 532, 76 Mont. 
1; Kofoed v. Bray, 220 P. 532, 69 
Mont. 78; Lensing v. Day & Han- 
on Security Co.,. 2059, 999, 67 Mont. 


80. Harris v. Chapman, 5 P.(2d) 
733, 51 Idaho 283. 


81. Harris v. 
738, 51 Idaho 283. 


82. Russell v. Irish, 118 P. 501, 20 
Idaho 194. 


83. Musselshell Valley Farming & 
Livestock Co. v. Cooley, 283 P. 213, 86 
Mont. 276. 


84. New Brantner Extension Ditch 
ey v. Kramer, 182 P. 1%, 66 Colo. 


85. Evans Ditch Co. v. Lakeside 
aoe Co., 108 P. 1027, 13 Cal.App. 


86. Galiger v. McNulty, 260 P. 401, 
80 Mont. 339; Wold v. May, 38 P. 875, 
10 Wash. 157. 


87. In re Johnson, 300 P. 492, 50 
Idaho 573; Ada County Farmers’ Irr. 
Co. v. Farmers’ Canal Colo Ie. 1990) 
5 Idaho 793, 40 L.R.A. 485, 


88. Hufford v. Dye, 121 P. 400, 162 
Cal. 147; Julesburg Irr. Dist. v. Har- 
nOUy. Ditch Co., 173 PB. 69, 64 Colo; 


[a] Right to use excess.—The con- 
veyance of an interest in the ditch 
of a prior appropriator together with 
the right in the transferee to avail 
himself of any water in excess of the 
needs of the prior appropriator gives 
the grantee no interest in the water 
right of the prior appropriator. Huf- 
ford v. Dye, 121 P. 400, 162 Cal. 147. 


Chapman, 5 P.(2d) 
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ly. Where possible, without violating the intention 
of the parties, a contract conveying an interest in 
water will be given such construction as will make 
it lawful, operative, definite, reasonable, and capa- 
ble of being carried into effect.6° Thus an instru- 
ment conveying the right to the use of the surplus 
water from the top of a dam in a specified amount 
will be construed as a conveyance of the right to 
take surplus water from the top of the dam rather 
than a conveyance of surplus water which the gran- 
tor has no legal right to sell.°° A conveyance of a 
tract of land with all appurtenant water rights does 
not inelude rights not actually appurtenant to the 
tract of land conveyed;°! but such a conveyance 
does include a water right which the grantor has 
perfected by utilizing the reservoir of a defunct cor- 
poration of which he owns all the stock.°? The gran- 
tee is not entitled to the full amount of the gran- 
tor’s appropriation where the conveyance is of a 
specified amount which is less than that to which 
the grantor is entitled,®? or the grant is only of so 
much as may be necessary for a particular purpose 
and the purpose specified does not require the full 
amount;°* but, where the conveyance is of a por- 
tion of the appropriator’s land together with the 
right to a specified amount of water, the grantee ac- 
quires a prior right to this amount rather than a pro- 
portional right which will limit him to the propor- 
tion that his land bears to the entirety of the original 
land of the appropriator.°® Where an appropriator 
who has used the same ditch to appropriate water 
for two traets of land conveys one tract with all 
appurtenanees, water rights, and ditches or works 
belonging thereto,®® or with all his right, title, and 
interest in the ditch, “the same being used for and 
necessary to the irrigation of said lands,’”’®? the 
grantee obtains only so much of the appropria- 
tor’s water and ditch rights as were used for, and 
were appurtenant to, the tract conveyed. In de- 
termining whether a contract conveying an inter- 
est or right of way in an appropriator’s ditch ear- 
ries with it any of the appropriator’s water right, 
the court must consider it as of the time when the 
contract was made,?*-and construe it with regard to 
the surrounding conditions and circumstances.°® So 
construed and considered a contract granting an in- 
terest in a ditch but reserving to the grantor all the 
water his ditch will carry may not entitle the grantee 
to any of the grantor’s water rights in excess of the 
capacity of the diteh.t A contract giving another a 


s9. Custer v. Missoula Public; 348, 209 P. 107, 107 Or. 373. 
Service Co., 6 P.(2d) 1381,.91 Mont. 
136. 917, 138 Wyo.%20. 

90. Custer v. Missoula Public 97. 
Service Co., Supra. 98. 


Right to sell surplus waters see 
supra § 454. 

91. Harris v. Chapman, 
733, 51 Idaho 283; Josslyn v. Daly, 
96 P. 568, 15 Idaho 1387. 


92. Oscarson v. Norton, 39 F.(2d) 
610. 

93. McDonald v. Askew, 
200. 

94. Andrews v. Donnelly, 116 P. 
569, 59 Or. 138; North Powder Mill- 
ing Co. v. Coughanour, 54 P. 2238, 34 
Or. 9. 4. 

95. Harvey v. Campbell, 214 P. 


5 P.(2d) 99 


supra. 


$9 Gale wb we 
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96. Farm Inv. Co. v. Gallup, 76 P. 


Farm Inv. Co. v. Gallup, supra. 
North Boulder Farmers’ Ditch 
Co. v. Leggett Ditch & Reservoir Co., 7 
168 P. 742, 63 Colo. 522. , 


. North Boulder Farmers’ Ditch 
Co. v. Leggett Ditch & Reservoir Co., 


1. North Boulder Farmers’ Ditch 
Co. v. Leggett Ditch & Reservoir Co., 


[§ 481 


right of way in the ditch of an appropriator and pro- 
viding that the other shall leave a flow of not less 
than a certain amount in the diteh for use by the pri- 
or appropriator, and that the residue or remainder 
of the water shall beleng to the other, gives the lat- 
ter not only aright in the ditch but a right to the sur- 
plus water in excess of the needs of the prior appro- 
priator;? and the grantee need not leave water up 
to the specified amount to the prior appropriator 
where the same is not neeessary for the latter’s 
needs. Where a contract grants an appropriator the 
right to carry only certain designated water through 
a ditch, other water may not be so conveyed or car- . 
ried.t A conveyance of a ditch together with all 
water belonging to the ditch or “entitled to run 
through” the same includes water which the appro- 
priator has originally appropriated through another 
ditch but subsequently diverted and used through 
the ditch conveyed;> and a conveyance of a ditch 
with all water rights aequired by the original con- 
struction and enlargement thereof includes the right 
to seepage water appropriated through the ditch a 
short while before the conveyance. Where an ap- 
propriator grants to a landowner, in consideration of 
a right of way for a ditch, the right forever to use 
and take the waters from the ditch for a specified 
purpose, the grantee has the right to use the waters 
in the ditch regardless of whether they are from 
the appropriation for which the ditch was first con- 
structed.? Also, the grantee may take the water at 
any point along the ditch he may choose;® and he 
may, in a reasonable manner, make a cut in the ap- 
propriator’s ditch for the purpose of obtaining the 
water to which he is entitled.® A deed transferring . 
a water right gives only the right to the future use 
of the water and does not operate retroactively to 
give the grantee the right to damages for a past ille- 
gal diversion of the water while the appropriator 
was entitled to it.1° <A grantor who transfers his 
ditch and water right in return fer the grantee’s 
promise to pay for all of a specified portion of the 
water obtained by the ditch is not entitled to be paid 
for a portion of water delivered into the ditch by 
reason of appropriations other than-the one he econ- 
veyed.41_ An agreement by an assignee of an option 
for the purchase of a water right to pay his assignor 
a stipulated sum uf the assignee uses or disposes of 
the option for his benefit becomes operative if the as- 
signee assigns the option to a corporation in which he 
owns all the stock.1? 


ra Fluke v. Ford, 84 P. 469, 35 Colo. 


6. Kaess v. Board of Com’rs of 
Strate County, 201 P. 882, 70 Colo. 


Redwater Land & Canal Co. v. 
Jones, 130 N.W. 85, 27 S.D. 194. 


8. Redwater Land & Canal Co. Vv. 
Jones, supra. 


9. Redwater Land & Canal Co. v. 
Jones, Supra. 


10. Kimball v. Gearhart, 12 Cal. 


2. New Brantner Extension Ditch] 97, 
Co. v. Kramer, 182 P. 17, 66 Colo. 429. 


3. New Brantner Extension Ditch 
Co. v. Kramer, supra. 


Wood River Power Co. v. Ar- 12. 
koosh, 215 P. 975, 37 Idaho 348, 


ll. Divide Canal & Reservoir Co. 
v. Tenney,, 139 -P. 11107 5% Colo.si4 
Ann.Cas.1917D 346. ‘ 


Thompson Co. vy. Pennebaker, 
173 BF. 849, 97 O.C.A. 591. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 481-486] 


Effect of separate transfer. The severance of a 
prior water right and its transfer apart from the 
land on which it was used does not prevent the own- 
er of the land from acquiring another or junior wa- 
ter right for use in connection with the land,'* or op- 
erate as a surrender of the junior rights of the appro- 
priator.14 

[§ 482] d. Reservations.1> <A reservation of the 
right to use the water during the season for “irrigat- 
ing crops” gives the grantor the right to use “the 
water during such time as it is necessary to irrigate 
the crops he has been irrigating at the time of the 
conveyance.t® Where the appropriator reserves part 
of the water from a grantee who is above him on the 
stream, the grantee does his duty if he permits a suf- 
ficient quantity of water to pass down stream to sat- 
isfy the grantor’s reservation, although after the wa- 
ter is turned down it is taken by third persons before 
it reaches the grantor.!7 If an intended reservation 
of ditch and water rights is not included in a deed 
to the land because of fraud of the grantee’s attor- 
ney, the grantor’s continued possession and use of 
such rights are sufficient notice to subsequent pur- 
chasers from the grantee of the original grantor’s 
retained interest so that he may have the deed re- 
formed against them.'8 


[§ 483] e. Joint Tenants. Where several appro- 
priators are making a joint use of the same ditch, 
each may sell his right separate from the other;1° 
but a conveyance by one of two joint appropriators 
ean convey only the interest of the transferor, and 
the interest of the other appropriator remains unaf- 
fected.*° 


[§ 484] f. Inchoate Rights.24 One who has ini- 
tiated an appropriation but not yet completed it may 
transfer such rights as he may have to another who 
may complete the appropriation and have his prior- 
ity date from the time the appropriation was initi- 
ated by his transferor;?? and, where one who has ob- 
tained a permit to appropriate water enters into an 
agreement to share his rights equally with one who 
agrees to and does provide half the labor and ex- 
pense of constructing the appropriation works in 
time to protect. the permit holder’s rights, this is a 
valid agreement which binds the appropriator to 
share his priority equally with the other party to the 
contract.23 However, such rights as a prospective 
appropriator has secured under a permit are not 
transferred by a mere handing over of the permit 
to a prospective purchaser for the purposes of ex- 
amination without assignment or deed of convey- 


13. Ironstone Ditch Co. v. Ashen- 
felter, 140 P. 177, 57 Colo. 31. 

14. Ironstone Ditch Co. v. Ashen- 
felter, supra. 

15. Estoppel of grantee because of 
acceptance of deed with reservation 
see infra § 502. 


16. Francis v. Roberts, 272 P. 633, 
73 Utah 98. 

17. Cantrall v. Sterling Mining Co., 
122 P42,.61 Or. 516. 


18. Hitchens v. Milner Land, Coal 
dee Townsite Co.,, 178.575, 65 Colo. 
597. 


al. 


Idaho 353. 


21 Idaho 485. 
25. 


48 Colo. 207. 
19. In re Johnson, 300 P. 492, 50 
Idaho 573. 


20. Henderson v. Nicholas, 7 P. 
412, 67 Cal. 152; Wanamaker Ditch 


[67 C. J.—66] 


76 Mont. 


28. 
gaged generally 
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Co Vowkettit; 3 P.(24). 295, §9eColo: 
Generally see supra § 421. 
22. Nevada Ditch Co. v. Bennett, 45 
as 472, 30) Or, 59, 602 Am.S:R. 777. 
23. Willis v. Willis, 194 P. 470, 33 
24. Gard v. Thompson, 123 P. 497, 
Copeland v. Fairview Land & 
Water Co., 131 P. 119, 165 Cal. 148. 
26. McElravy v. Brooks, 109 P. 863, 
27. St. ene v. Blakely, 245 P. 532, 


Seek which may be mort- 
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ance.?4 


[§ 485] g. Forfeiture or Loss of Transferee’s 
Right. The fact that the vendee, after a transfer to 
him by an appropriator, fails to receive or use the 
water but permits the vendor to continue to divert 
the water does not forfeit the right of the vendee to 
the vendor if the latter in no manner informs the for- 
mer that such forfeiture will be claimed because of 
nonuse.”° Where the appropriator conveys land 
with ditch and water rights and, on the purchas- 
er becoming dissatisfied with the ditch and water 
rights, a compromise is made by allowing a deduction 
from the purchase price in lieu of the ditch and water 
rights, they revert to the grantor with such improve- 
ments and acquisitions as have been made by the 
purchaser.?® If a purchaser, who has entered into 
possession of land and water rights under condition- 
al contract of sale, refuses to pay the balance of the 
purchase price because the vendor has no title to the 
land, a stranger cannot claim that the purchaser’s 
right to the water is thereby forfeited where the ven- 
dor acquiesces in the purchaser’s continued posses- 
sion and use of the water and the purchaser acquires 
title to the land from other sources.?* 


[§ 486] h. Mortgages.2® A mortgage of an ap- 
propriator’s water right gives the mortgagee no right 
to use the water before there has been a foreclosure 
and sale;*® but after the mortgage has been execut- 
ed the appropriator cannot abandon his rights to the 
injury of the mortgagee.*® The lien of a mortgage 
which an appropriator has given on his right of way 
and ditch being constructed over public land, under 
section 2339 of the Revised Statutes of the United 
States, does not attach until the right of way has 
vested in the appropriator by the completion of his 
works.*! If a mortgage is of the land with only a 
part of the appurtenant water right, the lien of the 
mortgagee is limited to the part of the water right 
described ;*? nor does the lien of the mortgage extend 
to rights which are not appurtenant to the land if 
they are not expressly included.*? Where land is 
mortgaged with appurtenances at a time when it has 
no water right appurtenant thereto and water is sub- 
sequently appropriated for the land after which the 
mortgage is foreclosed, and a sale is made of the land 
with all appurtenances and water rights, the purchas. 
er acquires good title to the water right;** but, 
where a deed of trust is made conveying all appurte- 
nant ditches and water rights, and a water right sub- 
sequently acquired is used on the land thus mortgag- 
ed, but thereafter the mortgagor conveys the water 


154-165. 


29. Smith v. Denniff, 60 P. 398, 24 
Mont. 20, 81 Am.S.R-* "408, 


30. Moore v. United Elkhorn Mines, 
127 P. 964, 180 P. 640, 64 Or. 342. 


Less and abandonment of rights 
generally see infra § 499 


Sl. Bear Lake, etce., Waterworks, 
etc., Co. v. Garland, 17 S.Ct. i, ‘164 We 
Ss. il, 41 L.Ed. 327. 


Acquisition of rights OF Apis over 
public lands see infra § 4 


32. Harris v. Chapman, 5 P.(2d) 
733, 51 Idaho 283. 


33. Union Central Life Ins. Co. v. 
Albrethsen, 294 P. 842, 50 Idaho 196. 


34. Molony v. avis 233 P. 1000, 


see Mortgages §§140 Idaho 443. 
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right by specifie description with other land under 
a second deed of trust, the grantee in the second deed 
of trust gains the superior title to the water right.*® 


Foreclosure. After a mortgage has been foreclos- 
ed under a decree declaring the water right to be ap- 
purtenant to the land and to pass with a foreclosure 
sale thereof, the mortgagor who has defaulted in the 
foreclosure proceedings cannot thereafter collateral- 
ly attack the foreclosure sale purchaser’s title to the 
water right.*° : 

Releases. Where land with appurtenant water 
rights is mortgaged by an instrument providing for 
partial releases of the land on partial payment of 
the mortgage debt, a release of a portion of the land 
carries with it the water right appurtenant to the 
land, although no mention of water rights is made in 
the release clause of the mortgage or in the instru- 
ment making the release.?* 


[§ 487] i. Exchanges or Loans.’* A statute, pro- 
viding that the owners of water rights taking water 
from the same stream may, for a limited time, ex- 
change with, and loan to, each other the water to 
which each may be entitled for the purpose of saving 
crops or of using the water in a more economical 
manner, confers no rights not previously possessed 
by the water right owners;°® and a senior appropri- 
ator cannot, when there is a shortage and he has 
need for the water himself, so lend the water to a 
junior appropriator as to deprive and injure another 
junior appropriator whose priority is superior to 
that of the one to whom the loan is made,*°® or oth- 
erwise make a temporary exchange or loan which will 
injuriously affect the rights of others.41 Where a 
contract providing for an exchange of water between 
appropriators specifies no place at which the ex- 
changed water is to be delivered, and, because of a 
change in the character of the land to which one 
transferee first had his water delivered, it becomes 
impossible to use the water at that place, he may de- 
mand that the water be delivered at a different place 
of use if the change in no way increases the burden 
of the other party.*? 


. 85. Crippen v. Comstock, 66 P.[ poration, supra. 
1074, 17 Colo.App. 89. 
36. Molony v. Davis, 233 P. 1000,} poration, supra. 


40 Idaho 443. 49. U.S. 
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48. Nenzel v. Rochester Silver Cor- 


West Side Irr. Co. v. U 


[$§ 486-490 


[§ 488] j. Leases. As the water right of an ap- 
propriator is an ineorporeal hereditament,** and con- 
tracts with respect to ineorporeal hereditaments do 
not create the relation of landlord and tenant,** a 
lease of an appropriator’s water right does not cre- 
ate the relation of landlord and tenant;*°> but, where 
an appropriator has leased a water right for a spec- 
ified term, a subsequent purchaser of the reversion- 
ary interest takes subject to the rights of the les- 
see;*® the purchaser cannot, without an agreement 
supported by a good consideration, increase the rent 
for the unexpired portion of the term;** and the 
lessee can remain in possession and be liable only for 
the rent originally agreed on.*® 


[§ 489] k. Contracts between Appropriators. 
The conflicting claims and priorities of various pri- 
orities may be fixed and settled by contract which 
will preclude any of the parties from thereafter as- 
serting any rights at variance with the contract.*® 
An adequate consideration for such an agreement 
may be found in the fact that it is a compromise and 
settlement with another of conflicting claims in the 
water;°° and, after another has proceeded in reli- 
ance on an appropriator’s agreement as to the meth- 
od of diversion or use,°? or the amount of water to 
which the appropriator is entitled,®°? the appropriator 
is bound and limited by his contract. A contract fix- 
ing and settling the conflicting rights of appropria- 
tors must be construed with reference to the situa- 
tion of the parties at the time the contract was en- 
tered into.5? Where the purpose of an agreement 
fixing the amount to which a prior appropriator is 
entitled is to limit the amount he shall withdraw 
from the stream, the amount specified is to be meas- 
ured at the point of diversion from the stream rath- 
er than at the heads of lateral ditches.*4 


[§ 490] 10. Disposition of Excess or Waste Wa- 
ter.°> An appropriator who has enjoyed the undis- 
turbed privilege for a number of years of running 
waste waters onto lands below him in such quantities 
as not to be materially injurious does not thereby ac- 
quire an easement by prescription to run the water 
over the lower lands in such unreasonable and unnat- 


Mont. 552. 
54. Uz 
Cove 2307 By 
GAS 87272 


S. v. West Side Irrigating 
284 [aff 246 F. 212, 158 C. 


37. Hastings & Heyden Realty Co. 
v. Gest, 201 P. 37, 70 Colo. 278. 


38. Right of secondary appro- 
priator to exchange water see supra § 
445. 

39. Ft. Lyon Canal Co. v. Chew, 
SUE 3. oo. Colo. 892; 


40. Ft. Lyon Canal Co. v. Chew, 
supra. 


41. Windsor Reservoir, etc., Co. v. 
Lake Supply Ditch Co., 98 P. 729, 44 
Colo, 214. 


42. Moyle v. Salt Lake City, 167 P. 
660, 50 Utah 357. 

43. See supra § 433. 

44. See Landlord and Tenant § 9. 

45. See Nenzel v. Rochester Silver 
Corporation, 226 P. 1102, 48 Nev. 41 
(recognizing rule). 

46. Nenzel v. Rochester Silver Cor- 
poration, supra. 

47. Nenzel v. Rochester Silver Cor- 


S., 246 F. 212, 158 C.C.A. 372 [afe 230 
F, 284]. BA 


Cal.—Fresno Canal & Trrigation Co. 
v. People’s Ditch Co., 163 P. 497, 174 
Cal. 441, 


Mont.—Quirk v. Rich, 107 P. 821, 40 
Mont. 552. 


Utah.—Big Cottonwood Tanner 
Ditch Co. v. Shurtliff, 164 P. 856, 49 
Utah 569. 


Wash.—Madison vy. McNeal, 19 P. 
(2d) 97. 


Limitation of amount by contract 
see supra § 447. 


_50. United States v. West Side Ir- 
rigating Co., 230 F. 284 [aff 246 F. 212, 
PS SiCiOzA Sia. 


51. Saunders v. 
1057, 14 Idaho 770. 


52. = West. Side lirr. (Covy: siUp ise 
iene 212, 158 C.C.A. 372 [aff 230 F. 


53. Quirk v. Rich, 107 P. 821, 40 


Robison, 95 P, 


55. Cross references: 


Appropriation of excess or waste wa- 
ter see supra § 443. 


Duty to keep canals and ditches in re- 
pair so that lands of others will not 
be flooded see infra § 496. 


Liabilities and injuries incident to 
supply and use of water for: 
Irrigation see infra §§ 1094-1117. 


Mechanical and manufacturing pur- 
poses see infra § 1131. 


Liability for injuries caused by break- 
age, leakage, or overflow of: 
Artificial watercourses, ditches, and 
canals see supra §§ 345-346. 
Dams and mill ponds see supra §§ 
’ 385-393. 


Right of reservoir owner to sell és- 
caping return waters to avoid lia- 
out to landowner see supra § 

43. 


Use or sale of excess waters by ap- 
propriator see supra § 454. 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 


a’ 


4 


§§ 490-492] 


ural quantities as to damage the property of the own- 
er below;°® and an appropriator of water who does 
not use due care to prevent excess water not con- 
sumed by him from injuring the property of others is 
responsible for the injuries caused by his neglect.>? 


[§ 491] 11. Ditches, Canals, or Other Works, and 
Rights of Way Therefor®*—a. In General. As a gen- 
eral rule an appropriator may construct his means 
of diversion at any point along the public waters that 
is not subject to the private rights of others.°® 
While a secondary appropriator may not unduly in- 
terfere with the works of a prior appropriator,®® he 
may make his appropriation by means of a ditch 
at a point above the dam and below the head of slack 
water of a prior appropriator, for the latter has no 
exclusive property right in the bed or banks of the 
head of water,®! and the first appropriator cannot 
charge all subsequent appropriators who draw from 
the backwater of his dam for the cost of construc- 
tion.°? That one who wrongfully takes water from 
appropriated waters places his works of diversion 
upon the lands of another by virtue of a trespass 
gives the appropriator whose waters are wrongfully 
taken no title to the works of the trespasser.°* The 
works which an appropriator has constructed to di- 
vert and carry his water are not in themselves ease- 


552)]. 


56. Blaisdell v. Stephens, 14 Nev. 
* 63. 


17, 33 Am.R. 523 
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ments, but they are “land,”** and separate and dis- 
tinct from the easement which is an intangible or in- 
corporeal right of way over the land of another,*® 
and is real property.°® > 

[§ 492] b. Rights of ' Way*?7—(1) Acquisition. 
As a general rule an appropriator has no easement or 
right ‘of way across the privately owned lands of an- 
other,®* unless he has the same by grant,®® license,*° 
prescription,’ or condemnation proceedings,*? or the 
owner of the land has estopped himself from object- 
ing to the existence of the right of way;** and a 


state engineer cannot, by his permit to appropriate 


the waters from a public stream, give the appropri- 
ator the right to convey the waters across the lands 
of another.*4 


Over state lands. The right of an appropriator to 
construct his works across the public lands of the 
state was early recognized on the theory of a pre- 
sumed grant or license, where the state for years 
made no objection to the construction of works by 
appropriators and by general legislation encouraged 
the appropriation of the public waters of the state;7* 
and the one who first commenced construction of his 
works and completed the same with reasonable dili- 
gence was protected as against one who subsequent- 
ly took possession of the land.7® Any procedure 


70. Hough v. Porter, 98 P. 1083, 95 
Be USZse OZ Mile creo Orebowice 
71. Cal—Scott v. Henry, 


192 P. 144, 48 239) OP. 


57. Richardson v. Kier, 34 Cal. 63,| Mining & Power Co., 
91 Am.D. 681; Blaisdell v. Stephens, |Cal.App. 524. 314, 196 Cal. 666; Strong v. Baldwin, 
14 Ney. 17, 33 Am.R. 523. 64. Murphy v. Kerr, 296 F. 536 ohaek MA Maeah Pecaea nies Rc as 8 
. fC. u AERA 5 : 5 5 69 : : 
Bele Pree ame eremccr: Ay tenitie CS v. Moyle 9B 867, 4 |v. Sanger Lumber Co. 73 P. 1079, 140 
Abandonment or loss of rights see in- Utah 327. : ’ , Cal. 385; Senior v. Anderson, 72 P. 
fra § 503. pa 2 296 F. 536 | 249 188 Cal. 716; Allen v. San Jose 
Artificial watercourses, ditches, and ' urphy v. Kerr, , Land, ete., Co., 28 P. 215, 92 Cal. 138, 


canals generally see supra §§ 330— 
SDD. 
Condemnation for irrigation ditch see 


66. Simons v. 


[aff 5 B.(2d) 908, 41 A.L.R. 
Inyo Cerro Gordo 
Mining & Power Co., 192 P. 144, 48 


1359]. 15 L.R.A. 93; Frederick v. Dickey, 


20P.-T42) 91 Calk 368:% Coonradt: vv. 
Hill, 21° P. 1099, 79 Gal. 587; Camp- 
bell v. West & Mathis, 44 Cal. 646; 


Eminent Domain § 57. 
Duty to keep works in repair and 
avoid waste see supra § 452. 
Irrigation canals and other works see 
infra §§ 1040-1045. 

Physical acts or works Bede ante for 
appropriation see supra § 4 

Works and rights of way e “haute: 
service water companies see infra 
§§ 665-678. 
59. See cases infra § 492. 


60. Doherty v. Pratt, 124 P. 574, 
34. Nev. 3438. 


61. Natoma Water, etc., Co. v. 
Hancock, 35 P. 334, 31 P. 112, 101 Cal. 
42. 


fa] Reason for rule.—‘‘The plain- 
tiff made the canal, its bed and banks; 
it did not make the channel of the 
river. It has been permitted, for its 
convenience, to obstruct the flow of 
the river; to raise its level, and, nec- 
essarily, to retard its current, and to 
widen and deepen it above the dam; 
but this change in its condition leaves 
it still a part of the river, and it is 
dificult to see how those who had a 
right of access to it before plaintiff's 
dam was erected have lost such right 
merely because, by the liberality of 
the government, the plaintiff has been 
permitted to raise its level and set 
back its current.” Natoma Water, 
ete,, Co. v.. Hancock, 31 BP. 112, 35..P. 
Sass dio ll Ol CalinA2. 


» Right to make secondary appropri- 
ation in general see supra § 441. 


62. Twin Falls Canal Co. v. Amer- 
ican Falls Reservoir Dist. No. 2, 49 F. 
(2d). 632 [aff 59 F.(2d) 19 (cert den 
BS S.Ct. SH28% WiS21638) 6-77 tiLBd: 


Cal.App. 524. 

67. Abandonment or loss of right 
of way see infra § 5038. 

68. U.S.—Snyder v. Colorado Gold 
eae ibe Co.7 18. wy 62, 04 CCA. 


Alaska.—Miocene Ditch Co. v. Ja- 
cobson, 2 Alaska 567. 
Cal.—Vestal v. Young, 82 P. 383, 


147 Cal. 721. 

Colo.—Stewart v. Stevens, 15 P. 786, 
10 Colo. 440; Baldridge v. Leon Lake 
Ditch Co., 80 PB. 477, 20 Colo,App. 518; 
Nippel v. Forker, 47 P. 766, 9 Colo. 
App. 106. But see Yunker v. Nichols, 
1 Colo. 551 (containing suggestion 
that private lands are held subject 
to the dominant rights of appropria- 
tors to pass over them to obtain a 
supply of water for their own lands). 

Idaho.—Tobey v. Bridgewood, 127 
P. 178, 22 Idaho 566; Swank v. Sweet- 
water Irr., etc., Co., 98 P. 297, 15 Ida- 
ho 353. 

Mont.—Scott v. Jardine Gold Min. 


& Mill. Co., 257 P. 406, 79 Mont. 485; 
Prentice v. McKay, 98 P. 1081, 38 
Mont. 114; Campbell v. Flannery, 79 


P. 702, 80 P. 240, 32 Mont. 119; Note- 


ware v. Sterns, 1 Mont. 311. 
8.D.—Geiger v. McMahon, 139 N.W. 


S58; vol SD) 95; 

Tex.—Toyaho Creek Irr. Co. v. 
Hutehinss 52 9S: Ww.) 101, 21 (Tex Cry, 
App. 274. 


Utah.—Stalling v. Ferrin, 27 P. 686, 
7 Utah 477 

69. Bion kesh ti v. Whaley, 76 P. 
235, 142 Cal. 566; Swank v. Sweet- 
water Irr., etc., Co., 98 P. 297, 15 Ida- 
ho 3538; Babcock v. Gregg, 178 P. 284, 
55 Mont. 317. 


Knight v. Cohen, 93 P. 396, Mg@als App. 
Mont.—Geary v. Harper, 12 P.(2d) 
276, 92 Mont. 242; Hays v. De Atley, 
212 P. 296, 65 Mont. 558. 
Nev.—Malmstrom v. People’s Drain 
Ditch Co., 107 PB. 98, 32 Nev. 246 [aff 
143 P. 238, 37 Nev. 469]. 


Hutchinson, 78 P. 1028, 46 Or. 57: 
Huston y. Bybee, 200B? 51, Lt Or: 140, 
2 LRA. 568. 


Wash.—Wendler v. Woodward, 161 
P. 1048, 93 Wash. 684; Dontanello vy. 
Gust, 150 P. 420, 86 Wash. 268. 


Acquisition of prescriptive right to 
maintain canal or ditch generally see 
supra, §° 335. 

72. Sand Creek Lateral Irr. Co. v. 
Davis, 29 P. 742, 17 Colo. 326; Down- 
ing v. More, 20 P. 766, 12 Colo. 316; 
Knoth vy. Barclay, 6 P. 924, 8 Colo. 
300; Trippe v. Overocker, 1 P. 695, 7 
Colo. tas) Paxton, »Ctc.,. kre Canal 
ete, Co. wv. Harmers’; etes) Irn, ete., 
Co., 64 N.W. 3438, 45 Neb. 884, 50 Am. 
S.R. 585, 29 L.R.A. 853. 


Right to authorize condemnation of 
right of way used in: 
Irrigation see Eminent Domain § 57. 
Mining see Eminent Domain § 66. 

73. Miocene Ditch Co. v. Jacobsen, 
146 F. 680, 77 C.C.A. 106; Wedgworth 
adWede worthy 181).P. 952, 20 Ariz, 

74 Geiger v. McMahon, 
95S odo. Dob. 

75. Conger v. Weaver, 6 Cal. 
65 Am.D. 528. 


76. Conger v. Weaver, supra. 


139 N.W. 
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which is positively prescribed for obtaining a right 
of way over state lands must be followed;*7 and an 
appropriator cannot acquire by prescription a right 
of way over state school lands where constitutional 
limitations on the disposal of such lands would there- 
by be infringed.7® 


Over public land of United States. By virtue of 
section 2339 of the Revised Statutes of the United 
States, acknowledging and confirming a right of way 
over puble lands for the construction of ditches and 
canals for water appropriated for mining, agricul- 
tural, manufacturing, or other purposes, ‘where the 
same is recognized by the local customs, laws, and 
decisions of the courts, and subjecting the appropria- 
tor to liability for any damages caused to the posses- 
sion of any settler,“ an appropriator, who actually 
completes the construction of his ditch or works 
across the public lands of the United States with due 
diligence, will generally acquire a valid right of way 
or easement which is good against one who subse- 
quently acquires title to the land.*° An appropria- 
tor for a purpose for which water was not used at 
the time the statute was enacted may acquire a right 
of way under the same;*! and, although the statute 
speaks only of “ditches and canals,” these terms are 
broad enough so that a right of way may be acquir- 
ed for dams, flumes, pipes, and tunnels;®? but an 
appropriator for milling purposes does hot, under 
section 2339, obtain title to the land upon which he 


Tobey v. Bridgewood, 127 P. 


Vet hs 
178, 22 Idaho 566. 30) LOT, 


[a] Payment of compensation.— 
Where a statute grants a rignt of |P. 1043, 93 Wash. 
way for the works of an appropria- | Winchell, 
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Or.—Carson v. Gentner, 52 P. 506, 88. 
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Wash.—Wendler v. Woodward, 161 
160 P. 1052, 93 Wash. 


[§ 492. 


has erected a mill for the utilization of his water 
right.8* Such a right of way is possessory merely 
and no record of title is necessary for its existence.** 
It is not affected by a subsequent incorporation of 
the land into a forest reserve,*® and vests in the 
appropriator when his works and ditch are complet- 
ed, although he has not yet actually conveyed water 
through the ditch for beneficial purposes.*® But a 
completion of the works is essential for a vesting of 
the right,87-and, while, as against rival claimants, 
the ae of the appropriator will relate back to the 
time work was commenced or notice posted, if the 
work is completed with due diligence,** no right of 
way is acquired if the works are never completed.*® 
Furthermore, the rule of relation back has no appli- 
cation as against the United States, as to whom the 
appropriator, prior to completion of his works, is 
acting under revocable license which may be with- 
drawn by the government,®° although the appropria- 
tor has expended large sums in the expectation of 
finally obtaining title.°! A right of way ean only be 
acquired in connection with a water right;9? and no 
right can be acquired which is not recognized by the 
local customs, laws, and decisions of the courts.®? 
Pubhe land which congress has previously granted 
to a state,°* or to a railroad,®® cannot be subjected 
to a right of way by an appropriator; and, although 
he may, by subjecting himself to liability for damag- 
es he causes to the possession of the latter, acquire 


Miocene Ditch Co. v. Jacobsen, 
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829, 73 Wash. 1738. 
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tor over the public lands of the state 
only after a just compensation shall 
be determined and paid as prescribed 
by law, no right of way can be ac- 
quired ‘until a just compensation is 
paid. Tobey v. Bridgewood, 127 P. 
178, 22 Idaho 566. 


7g. Newton v. Weiler, 286 P. 133, 
87 Mont. 164. 
79," Ui. S. Reve Ste§ 23395" 26 U.S. 
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Co., 192 P. 144, 48 Cal.App. 524. 
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151, 84 Mont. 68; Rodda v. Best, 217 
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825, 104 P. 281, 39 Mont. 115. 
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W. 862, 85 Neb. 198, 133 Am.S.R. 650 
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13 Nev. 261. 
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Wash. 27]. 
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208 F. 821. 


82. Utah Light & Traction Co. v. 
WES saccOm rine do. 14486: CRA Lagi: 


83. Cleary v. Skiffich, 65 P. 59, 28 
Colo. 362, 89 Am.S.R. 207. 


84 Happy Valley Land & Water 
Co. v. Nelson, 147 P. 966, 169 Cal. 694. 

85. United States v. Utah Power & 
Light Co., 208 F. 821. 

86. Cottonwood Ditch Co. v. Thom, 
ie P. 825, 104 P. 281, 39 Mont. 115, 

87. Bear Lake & River Water- 


works & Irrigation Co. v. Garland, 17 
SMO uTiie NO2s TBS als etlah bea Lee hiy Soaps 
Savi LUCA hie ht & 1eENene COLO 242 if 
742; U. S. v. Rickey Land, éte., Cov 
164 RK, 496; Jarvis v. Ft. Morgan State 
Bank, 45 P. 505, 22 Colo. 309, 55 Am. 
S.R. 129; Mannix y. Powell County, 
243 P. 568, 75 Mont. 202. 


P. 568, 75 Mont. 202, 


90. U.S. v. Utah Light & Ry. Co., 
242) SEY 74233) Us. So. vo Rickey, Land, 
iete:, (CO.; 164 F 496; Verde Water & 
Power Co. v. Salt River Valley Water 
Users’ Ass’n, 197 BP. 227, 22 Ariz. 305 
[eert den 42 S.Ct. 53; 257 US. 6435 
66 L.Ed. 412]; Silver Lake Power & 
eee Co. v. City of Los Angeles, 
LOC te. COR I GE Caves 


[a] Discretion of secretary of in- 
terior in revoking right is absolute 
in the absence of fraud. Verde Water 
& Power Co. v. Salt River Valley Wa- 
ter Users’ Ass'n, 197 P. 227, 22) Anize 
305 [eert den 42 S.Ct. 53, 257 WS! 
643, 66 L.Ed. 412]. 


91. U.S. v. Utah Light & Ry. Co., 
242 KF. 742; Verde Water & Power Co. 
v. Salt River Valley Water Users’ 
Ass'n, 197 BP. 227) 22° Ariz. 305 -[eert 
ee S.Ct. 58, 257 U.S. 648, 66 L.Ed. 


92. Crane Falls Power & Irrigation 
Co. v. Snake River Irrigation Co., 133 
P. 655, 24 Idaho 63. 


93. Jennison v. Kirk, 98 U.S. 453, 25 
L.Hd. 240 [aff 51 Cal. 288]. 


[a] Tlustration.—Where local cus- 
toms and laws give the owner of a 
mining claim the superior right to 
mine his claim, a subsequent ap- 
propriator cannot acquire a right of 
way across the claim which will pre- 
vent the miner from working his 
claim. Jennison v. Kirk, 98 U.S. 458, 
25 L.Hd. 240 [aff 51 Cal. 288]. 


94. Newton v. Weiler, 286 P. 
87 Mont. 164. 


95. Bybee v. Oregon, etc., 
al SHO 
305. 


133, 


RR. Com 
641, 139 U.S. 668,.85 Libd 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 492-493] 


a right of way over public lands in the possession of 
a mere settler who has not taken any steps to ob- 
tain title,®® it is usually held that, after an entry 
has been made upon the land and initial steps tak- 
en to acquire title, no right of way can be acquired 
over the land by an appropriator under section 2339 
of the Revised Statutes of the United States, al- 
though a patent has not yet issued to the settler.®7 
Congress may modify the rule by which an appropri- 
ator can acquire a vested easement over public lands 
under such section 2339 and substitute therefor a 
revocable permit system of obtaining rights of 
way;°* and a subsequent congressional enactment, 
prescribing the procedure for obtaining a right of 
way over public lands for a specified purpose or pur- 
poses, supersedes or limits such section 2339 so that 
an appropriator who comes within the terms of the 
special enactment ean obtain a right of way only by 
following the preseribed procedure.®® Such a spe- 
cial enactment does not affect a right of way which 
has previously vested under such section 2339;1 but 
the former system of obtaining rights of way will be 
regarded as having ended with the passage of the 
subsequent act rather than with the promulgation of 
detailed regulations thereunder ;? and the latter stat- 
ute will operate retrospectively to the extent that one 
who has commenced but not completed his works 
across the public lands at the time of passage of the 
act must proceed to obtain his right of way there- 


96. Rivers v. Burbank, 13 Nev. 398; nF 
Hobart v. Ford, 6 Nev. 77. eS? 
[a] Consent of occupant relieves 2. 
appropriator from payment of com- ]| 242 F. 742; 
pensation or damages. Tynon v. Des- 
pain, 43 P. 1039, 22 Colo. 240. 3. 


97. McGuire v. Brown, 39 P. 1060, 
106 Cal. 660, 30 L.R.A. 384; Campbell v. 
Flannery, 79 P. 702, 80 P. 240, 32 Mont. 
119: Atkinson v. Washington Irr. Co., 
86 P. 1123, 44 Wash. 75, 120 Am.S.R. 
978; Clear Creek Land & Ditch Co. v. 
Kilkenny, 36 P. 819, 5 Wyo. 38. But 
see Tynon y. Despain, 43 P. 1039, 22 
Colo. 240 (apparently to contrary). 

98. U. S. v.*Colorado Power Co., 
240 F. 217; Utah Light & Traction Co. 
v. U. S., 230 F. 343, 144 C.C.A. 485; 


242 BF. 742. 


R.A. 130: 


Co., 209 F. 554, 126 C.C.A. 376. 7. 


99. Utah Power & Light Co. v. U. 67, 
Si91 9. Cl 3S8igac4s! U.S.1659, Of du. Hd: 
MOUs Se Ve Ltah-daiehs éceey., Co., 
242 F. 742; 


40 Cal.App. 


WATERS 


Utah Light & Traction Co. v. 
230 F. 343, 144 C.C.A. 485 


U. S. v. Utah Light & Fear: Coy 
Utah Light & Traction Co. 
v. U. S:, 230 HF. 343, 144 C.C.A. 485. Z 
U. S. v. Utah Light & Ry. Co., [a] Change in point of diversion.— 


5. Burris v. People’s Ditch Co., 37 
P. 922, 104 Cal. 248; 
nen, 274 P. 151, 84 Mont. 68. 


6. Felsenthal v. Warring, 180 P. 

67, 40 Cal.App. 119; Babcock v. Gregg, 
United States v. Utah Power & Light | 178 P. 284, 55 Mont. 317. 
Felsenthal v. Warring, 180 P. 
119; Rhoades v. 
Barnes, 102 P. 884, 54 Wash. 145. 

8. Allen v. San Jose Land, etc., Co., 


Utah Light & Traction ||28 RP. 215, 192° Cal.” 1385 15 RAY 935 [a] 
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under if he comes within its terms.? 


[§ 493] (2) Extent of Rights. An appropriator 
who has an easement or right of way may go upon 
the servient lands to make all necessary repairs and 
clean his ditch;* and he may make such changes in 
his works as necessarily result from the exercise of 
his right to clean and repair;° but after an appropri- 
ator has acquired a right of way by prescription® or 
grant,’ he may make no substantial changes in the 
location of his works or substitute a new and differ- 
ent servitude,® unless he has the consent of the servi- 
ent owner.® After title to the land has been acquir- 
ed by another, an easement which an appropriator 
has previously acquired while the land was puble 
extends only to the maintenance and use of his works 
substantially as they were before the lands passed 
into private ownership.1® The appropriator may 
not subsequently enlarge and reconstruct his works 
so as to carry an increased volume.t! He cannot use 
or occupy the right of way for purposes other than 
those for which it was obtained.1? Without the con- 
sent of the servient owner no change can be made in 
the line or location of the ditch or works,!? or in 
the means of diversion,?* although the servient own- 
er will not be injured by the change!t® and the ele- 
ments have made it impossible for the appropriator 
to divert the water at the original point and by the 
original way and means,?® or although the original 
works have been destroyed by act of God and the 


enthal v. Warring, 180 P. 67, 40 Cal. 
App. 119; Dahlberg v. Lannen, 274 
P. 151, 84 Mont. 68; White Bros. & 
Crum Co. v.. Watson, 117% Po 497, 64 
Wash. 666, 44 L.R.A.N.S. 254. 


(1) After public land has been pat- 
ented, an appropriator cannot change 


4. Burris v. People’s Ditch Co., 37 A « Bt lads 
P. $22, 104 Cal, 248: his point of diversion from one place 


nen, 274 P. 151, 84 Mont. 68; 
v. Gentner, 52) P7506, 83/Or.512, 43): 


Dahlberg v. Lan-|t¢ 9 another upon the servient estate. 


Carson | Welsenthal vy. Warring, 180 P. 67, 40 
Cal.App. 119; Dahlberg v. Lannen, 
274 P. 151, 84 Mont. 68. But see Har- 
£rave. NV. Cook, 4f «Pi? 1S) BOs (Cals. 
30 L.R.A. 390; Ware v. Walker, 12 
P. 475, 70 Cal. 591 (both holding that 
an appropriator may change his point 
of diversion upon the servient estate 
‘where circumstances require it and 
it will result in no material injury to 
the landowner). (2) Right of appro- 
priator to change point of diversion 
generally see supra § 462. 


Reason for rule. — “By the 


Dahlberg v. Lan- 


Co. v. U. S.,,230 F. 343, 144 C.C.A. 485; 
United States v. Utah Power & Light 
Co.) (209) 58.4554, 1266.0. A. 376. [rev 
United States v. Utah Power & Light 
Co., 208 F. 821]; U. S. v. Rickey Land, 
etc., Co., 164 F. 496. But see Gila 
Water Co. v. Green, 232 P. 1016, 27 
Ariz. 8318 [mod on other grounds 241 
P. 307, 29 Ariz. 304]; Cottonwood 
Ditech Co. v. Thom, 101 P. 825, 104 P. 
281, 39 Mont. 115; Rasmussen vy. 
Blust, 122 N.W. 862, 85 Neb. 198, 133 
Am.S.R. 650 [rev 120 N.W. 184, 83 
Neb. 678] (all holding that Act Congr. 
March 8, 1891 c 561 § 18 [26 U. S. St. 
at L. p 1101], requiring an irrigator 
to file a map in the land office and se- 
cure the approval of the secretary 
of interior for a right of way over 
public lands, does not supersede U. S. 
Rev. St. §§ 2339, 2340, and an irrigator 
may secure a right of way under the 
latter statute by the actual construc- 
tion of his works over public lands, 
although he does not file and obtain 
an approval for his map). 

Procedure for right of way for ir- 
rigation purposes see infra §§ 1032-— 
1039. 


Maclay v. Missoula Irr. Dist., 3 P.(2d) 
286, 90 Mont. 344, 


[a] Substitution of pipe lines.— 
One who has acquired an easement 
for an open ditch cannot substitute a 
new and different servitude by lay- 
ing pipes in the ditch of no greater 
carrying capacity than the ditch, it 
being immaterial that the alteration 
would be less burdensome to the 
servient estate and more convenient 
to the appropriator. Oliver v. Agasse, 
64 P. 401, 132 Cal. 297; Allen v. San 
Jose Land, etc., Co., 28 P. 215, 92 Cal. 
HOS. e LD Wu Ane oes 


9. Tripp v. Bagley, 276 P. 912, 74 
Utah 57, 69 A.L.R. 1417. 


10. Snyder v. Colorado Gold Dredg- 
ing iCowe User w6 25 104 C CAA. 13/6 


11. Snyder v. Colorado Gold Dredg- 
ing Co., supra; Jatunn v. O’Brien, 26 
IASG, 89 Cal. 57. 

12. Whitmore v. Pleasant Valley, 
Coal Co., 75 P. 748, 27 Utah 284. 

13. Vestal v. Young, 82 P. 3838, 147 
Cal. 721; McGuire v. Brown, 39 P. 
1060, 106 Cal. 660, 30 L.R.A. 384; Fels- 


grant the title to everything not then 
appropriated became vested in the re- 
spondents as completely as the appro- 
priated rights had become vested in 
the appellant. Thereafter the jus 
disponendi incident to the fee was in 
respondents as° to every right not 
vested in others by actual prior ap- 
propriation. The manner of diver- 
sion, the length and location of the 
right of way, the means of convey- 
ance of the water over the right of 
wa 
fixed and determined by the facts as 
they existed when respondent’s home- 
stead entry was allowed. No change 
can now be made in the character of 
the servitude. A pipe line cannot be 
substituted for a ditch and flume, nor 
the right of way changed or length- 
ened.’’ White Bros. & Crum Co. v. 
Watson, 117 P. 497, 499, 64 Wash. 666, 
44 L.R.A.N.S. 254. 

14. White Bros. & Crum Co. v. Wat- 
son, supra. 

15. White Bros. 
Watson, supra. 

16. White Bros. 
Watson, supra. 


& Crum Co. vy. 


& “Crum Cov; 
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change will entail the least injury to the land.17 


[§ 494] (3) Licenses and Grants.1* An easement 
for the works of an appropriator, over the lands of 
another, is an interest in land within the statute of 
frauds requiring contracts for the transfer of an in- 
terest in real property to be in writing;1° but, if a 
parol grant is based on a consideration and fully exe- 
euted, the objection that it rested on parol is not 
available.2® As a general rule a mere license for an 
appropriator to go upon the land of another may be 
revoked at the pleasure of the landowner;?* but, ac- 
cording to some cases, a license becomes irrevocable 
after it has been acted on by the appropriator so that 
its revocation would occasion great damage.?? 


[§ 495] (4) Rights of Servient Owner. A servi- 
‘ent owner may not destroy an appropriator’s ditch 
and substitute therefor a flume of wood or metal.*° 
That the owner of a ditch having an easement over 
another’s land uses the ditch to carry more water 
than he is entitled to does not give the owner of the 
servient estate the right to tap the ditch and draw 
the excess for his own use;?* and this is true, al- 
though the excess is water of which the landowner, as 
a prior appropriator, has been wrongly deprived by 
an unlawful diversion by the ditch owner.?® 


[§ 496] c. Duties and Liabilities of Appropriator. 
An appropriator having a right of way over the 
lands of another must so use his easement as to cause 
as little damage as possible to the owner of the serv- 
ient estate.2® He must exercise due diligence to keep 
his works in such condition and state of repair that 
the water does not escape and injure the property of 
others;?7 and he will be liable for any injuries that 
are caused by his neglect in this respect ;** but he is 
not liable for any overflow caused by the servient 
owner’s narrowing the ditch or lowering the banks ;?° 
and, where the appropriator has adopted a natural 
watercourse as part of his system of transportation, 


7. Felsenthal v. Warring, 180 P. 


1 
67, 40 Cal.App. 119. - 
18. Cress references: 


27. 
91 Am.D. 681; 


WATERS 


Hutchinson, 78 P. 1028, 46 Or. 57. 


Richardson v. Kier, 34 Cal. 68, 
Malmstrom v. People’s 


ae 


[§§ 493-497 


he is not responsible for an overflow in so far as it 
may have resulted from water not discharged into 
the watercourse by him.*?° Where the excess could 
easily be avoided by the construction of proper head 
gates, an appropriator who takes excess water into 
his ditch cannot, for conveniencce merely, dispose of 
the excess by flooding it upon the land of the owner 
of the servient estate.?? 


[§ 497] d. Joint Use of Same Works.*? Several 
appropriators having entirely different priorities 
may use the same ditch as their means of diversion 
or transportation;?* and the legal consequences 
which flow from the possession of the several water 
rights remain the same as though each appropriator 
had constructed a separate ditch.**. In case of sueh 
a‘joint use each appropriator must bear only the loss 
caused by seepage and evaporation according to the 
distance of his individual lateral from the point of 
diversion from the main stream.*?® The appropriator 
closest to the point of diversion cannot be penalized 
by having the total average loss for the entire diteh 
estimated and apportioned to each user according to 
the amount of water he used and regardless of the 
distance of his point of diversion from the head of 
the ditch.2® A tenant in common of a ditch jointly 
used with other appropriators can be compelled to 
pay for his use of the ditch only his proportionate 
share of the upkeep.** Under a constitutional pro- 
vision against the taking of property without just 
compensation, a statute cannot authorize one ap- 
propriator to use the ditch or works of another as a 
means of transporting his water, without making 
compensation therefor,?® and a statutory provision 
that no person or persons, having constructed a pri- 
vate ditch, shall prevent another from enlarging or 
using the same on payment of a reasonable propor- 
tion of the cost of the construction of the ditch is 
void only in so far as it limits the compensation to 
be paid so as to deprive the owner of the ditch of 


35. Cronwall v. Talboy, supra. 
36. Cronwall v. Talboy, supra. 
[a] Reason for ruie.—‘‘The joint 


Grant of privileges for ditches, aque- 
ducts, and flumes generally see in- 
fra § 564. j 


Licenses generally see infra §§ 586- 
590. 


Transfers and contracts with respect 
to appropriator’s rights see supra 
§$ 478-489. 

19. Geiger v. McMahon, 139 N.W. 
958, 31 S.D. 95. 

Creation of easements by parol gen- 
erally see Frauds, Statute of § 131. 

20. Babcock v. Gregg, 168 P. 284, 55 
Mont. 317. 

21. Prentice v. McKay, 98 P. 1081, 
388 Mont. 114; Geiger v. McMahon, 139 
N.W. 958, 31 S.D. 95; Weidensteiner 
v. Mally, 104 P. 148, 55 Wash. 79. 

Revocation of licenses generally see 
Licenses §§ 193-204. 

22. Sheehan v. Kasper, 165 P. 632, 
41 Nev. 27; Foster v. Foster, 213 P. 
895, 107 Or. 335. 

23. Gregory v. Nelson, 41 Cal. 278. 

“24. Bader Gold Mining Co. v. Oro 
Electric Corp., 245 F. 449, 157 C.C.A. 
611. 

25. Bader Gold Mining Co. v. Oro 
HBlectric Corp., supra. 

26. State Agricultural College vy. 


Drain Ditch Co., 107 P. 98, 832 Nev. 246 
(aff 143 P. 238, 37 Nev. 469]: State 
Agricultural College v. Hutchinson, 
78 BP. 1028) 46 Or. 57, 


28. Richardson y. Kier, 34 Cal. 63, 
91 Am.D. 681; Malmstrom v. People’s 
Drain Ditch Co., 107 P. 98, 32 Nev. 246 
[aff 143 P. 238, 87 Nev. 469]. 


29. Malmstrom v. People’s Drain 
Ditch Co., supra. 


30. Richardson v. Kier, 34 Cal. 63, 
91, Am. D. 681). 


31. Boglino v. Giorgetta, 78 P. 612, 
20 Colo.App. 338. 


82. Irrigation and ditch companies 
see infra §§ 1040-1045. 


Joint ownership and tenancy in 
rire of appropriation see supra § 


6S, Park vi" Park, 101 BP. 408, 407, 
45 Colo. 347, 356; Farmers’ High Line 
Canal, ete., Co. v..White, 75 P. 415, 
32 Colo. 114; Nichols v. McIntosh, 34 
P. 278, 19 Colo. 22; Farmers’ High 
Line Canal, ete., Co. v. Southworth, 
21 RP. 1028, 13.Coloy 111,) 4° LR. A. 767° 
In re Use of Waters of Rogue River, 
244 B. 662, 117 Or. 477. 

34. Nichols v. McIntosh, 34 P, 278, 


19 Colo. 22; Cronwall v. Talboy, 262 
P. 871, 45 Idaho 459. 


use of the common conduit does not 
vary the legal consequences which 
flow from the possession of these 
several water rights. These remain 
exactly the same as though the four- 
teen users had constructed fourteen 
separate ditches in which to carry 
their water from Mann creek to their 
respective lands. One of these con- 
sequences is the right of the appellant 
to have diverted from Mann creek the 
exact amount of water allotted to him 
by the ‘decree os mand . to *have 
this same amount of water delivered 
to his land, less only the losses whieh 
have occurred between the point of 
diversion and the point of delivery. 
His use jointly with the others of a 
large ditch should neither reward nor 
penalize him or the other users of 
the ditch by giving him more or less 
water than he would have received 
had he constructed a separate ditch. 
It is true that in using a joint ditch 
the waters of the users below him are 
of assistance in carrying his water 
to his land, but likewise his water as- 
sists in carrying theirs.’”’ G@ronwall v. 
Talboy, 262 P. 871, 872, 45 Idaho 459. 


37. Wanamaker Ditch Co. v. Pettit, 
3 P.(2d) 295, 89 Colo. 344. 


38. Miller v. Hagerman Irr. Co. 
151 P. 763, 20 N.M. 604. ey 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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compensation for the damage he will sustain by rea- 
son of the other’s use of the ditch.2® The private 
ditch of an incorporated irrigation company is sub- 
ject to the operation of a statute of this latter char- 
acter;*° but such a statute, having for its object the 
use by one appropriator of a right of way which an- 
other already has across a third person’s land in or- 
der to prevent the land from being unnecessarily 
burdened with two ditches, does not entitle an ap- 
propriator to enlarge a ditch which one has con- 
structed to use water on his own land where there 
is a more practicable’ and direct route across the 
land and an enlargement of the ditch would great- 
ly diminish its usefulness.4!| Where parties, with the 
knowledge and consent of the original constructers 
of a ditch, work upon and assist in widening and re- 
pairing the same, with the tacit understanding that 
they are to be entitled to use of the same, they there- 
by acquire the right and title in such ditch and the 
right to take water from it.*? | 


[§ 498] e. Use of Natural Stream or Watercourse. 
A prior appropriator from a stream acquires a right 
of way for the conveyance of the water in its nat- 
“ural course,*® and, if one who subsequently acquires 
land along the stream obstructs or dams the water- 
course, the prior appropriator may come upon the 
land and remove the obstructions.** Under a stat- 
ute providing that any person may take any water 
which he may have a right to use along any of the 
natural streams of the state if he does not raise the 
water above ordinary high-water mark, an appro- 
priator who has brought water from another source 
may, without condemnation proceedings, use a nat- 
ural stream to convey his water to the place of use 
despite ownership of the bed of the stream by the 
owner of adjoining riparian lands;** and, as a gen- 
eral rule, if an appropriator does not interfere with 


WATERS 


consent of the owner.” 
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the rights of others, he may, without losing his right 
to water he has brought from an outside source, use 
as a means of transportation the bed of a natural 
stream whose waters have already been subjected to 
the rights of others;#® but the appropriator using 
the stream as his conduit can take therefrom only 
what he put into it after making due allowance for 
losses by evaporation and seepage;*7 he cannot di- 
minish the natural quantity to which the others are 
entitled;*® and the burden is on him who turns wa- 
ter into a natural stream to show that he has not tak- 
en more out of it than belonged to him.*® In order to 
prevent abuse of the right and take care of compli- 
cations which may arise the legislature may provide 
that, before water can be turned into a natural 
stream and again taken out, application must be 
made to the state engineer for permission, and that 
such permission shall be obtained only after due no- 
tice and a hearing before the state engineer.°° If 
the statute provides that the waters of the stream 
must not be deteriorated in quality by the commin- 
gling, no commingling and use of the natural stream 
ean be made if it will deteriorate the quality, al- 
though the one seeking to use the stream offers to 
supply suitable water from other sources.®! Where 
one has constructed a dam to impound flood and sur- 
plus waters in a lake at the head of a stream in com- 
puting the amount of evaporation for which he 
should account to prior appropriators the evapora- 
tion on the acreage of the lake in its natural state - 
should be deducted from the increased acreage for 
the prior appropriators would lose that amount by 
evaporation in any event.5? 


[§ 499] 12. Loss or Abandonment of Rights>?— 
a. In General. The water right of a prior appropri- 
ator may be lost in whole or in part by abandon- 


Lehi Irr. Co.] Miller v. Wheeler, 103 P. 641, 54 


39. Trippe v. Overacker, 1 P. 695, 7 
Colo. 72. 


49. Sand Creek Lateral Irr. Co. v. 
Davis, 29 P. 742, 17 Colo. 326. 


41. Downing v. More, 20 P. 766, 12 
Colo. 316. 
42: ) Wehi irr, Cow vi Moyle, 91P? 


867, 4 Utah 37%. See Blankenship v. 
Whaley, 76 BP 4235, 142 Cal. 566 (in- 
volving agreement whereby owner of 
ditch agreed that another should have 
the right to use the same in return 
for services rendered in repairing 
and improving it). 


[a] Reasons for rule.—(1) “The 
owner of a ditch cannot stand by 
from year to year and see other par- 
ties settle along the ditch, and use 
water from the ditch,—use the ditch 
to transport water to their lands; see 
them taking up government lands 
that without such ditch and such 
water is [are] worthless; see them 
breaking up the lands, opening farms, 
building upon’ and improving the 
lands,—all without objection; and 
allowing them to work upon the ditch 
with them in enlarging, clearing, and 
improving it,—allowing them to make 
rods of new ditch and accepting it 
as part of the main ditch, and: then, 
after this has gone on for years, be 
allowed to come forward and deny the 
rights of said parties, and exclude 
them from the use of the ditch and 
the water. Such owner is estopped 
by his course and conduct from deny- 
ing such parties the use of the water 
and the ditch as they have been ac-~ 
customed to use them by such tacit 


Vee Moyles 96 867 Sins 45 Utah Sel 
(2) If the maintenance of a dam is 
necessary to enable several appro- 
priators to receive sufficient water for 
their needs, each should contribute a 
fair share of the labor and expense 
involved in constructing and main- 
taining the dam. Springer v. Dunn, 
eau) P9971, 17 -Or: 630) 


43. Ennor v. Raine, 74 P. 1, 27 
Nev. 178; Tripp v. Bagley, 276 P. 912, 
ceeUtaly 57, 69" ATR. L407. 
ie Ennor v. Raine, 74 P. 1, 27 Nev. 

45. Pleasant Valley Irrigation & 
Power Co. v. Barker, 167 P. 1092, 98 
Wash. 459. 


it U.S.—U. S. v. Haga, 276 F. 
Cal.—Butte Canal, etc, Co. v. 

Vaughan, 11 Cal. 143, 70 Am.D. 769; 

Hoffman v. Stone, 7 Cal. 46. 


Colo.—Sorenson y. Norell, 
119, 24 Colo.App. 470. 


Idaho.—Rabido v. Furey, 190 P. 73, 
33 Idaho 56. 

Utah.—Herriman Irr. Co. v. Keel, 
69 P. 719, 25 Utah 96; Herriman Irr. 
Co. v. Butterfield Min. Co., 57 P. 537, 
19 Utah 453, 51 L.R.A. 930. 


Wash.—Miller v. Wheeler, 103 P. 
641, 54 Wash. 429, 23 L.R.A.N.S. 1065. 


Right of one who develops increase 
in stream generally see supra § 438. 


47. Wilcox v. Hausch, 3 P. 108, 
64 Cal. 461;. Hough v. Porter, 98 P. 
1083, 95 P. 732, 102 P. 728, 51 Or. 318; 


135 P. 


Wash. 429, 23 L.R.A.N.S. 1065. 


[a] Allowance must be made for 
natural waste and evaporation and 
for cutting off or drying up any orig- 
inal tributaries of the stream in de- 
termining the amount which such 
person may take out. Miller v. 
Wheeler, 103 P. 641, 54 Wash. 429, 23 
L.R.A.N.S. 1065. 


[b] Seepage need not be consider- 
ed where it returns to the stream at 
such a point as to be available to the 
other appropriators having rights in 
the stream. Donich y. Johnson, 250 
P. 963, 77 Mont. 229. 


aoe Burnett v. Whitesides, 15 Cal. 
49. Wilcox v. Hausch, 3 P. 108, 64 
Cal. 461; Herriman Irr. Co. v. Keel, 


69'P. 719, '25 Utah: 96. 
50. U. S. v. Caldwell, 231 P. 434, 
64 Utah 490. 


51. Little Cottonwood Water Co. 
v. Kimball, 289 P. 116, 76 Utah 243. 


52. Donich v. Johnson, 250 P. 963, 
77 Mont. 229. 4 


53. Cross references: 
Abandonment of proceedings to ap- 
propriate see supra § 421. 

After right has been transferred or 
mortgaged see supra § 486. 
Appropriation of abandoned 
waste waters see supra § 443. 
Increase of stream by abandoned wa- 

ters seé supra § 438. 
Loss of prescriptive rights in water 
see supra § 408 


and 
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ment,°* forfeiture,°> waiver,®® estoppel,°? or adverse 
user by another for the requisite length of time.°® 


[§ 500] b. Abandonment.°® As 


term “abandon” 


tention to repossess or use.°? 


54. U.S.—U..S. v. Haga, 276 F. 41; 
Hewitt v. Story, 51 F. 101. 

Cal.—Vernon [Irr. Co. v. Los An- 
eelesie3 9 P7625.006 Cal. 237s Kain- 
man v. Hunnewill, 29 P. 124, 93 Cal. 
519; Davis v. Gale, 32 Cal. 26, 91 Am. 
D. 554; Big Rock Mut. Water Co. v. 
Valyermo Ranch Co., 248 P. 264, 78 
Cal.App. 266. 

Colo.—Klug v. Henrylyn Trr. Dist., 
291 P. 820, 88 Colo. 8; San Luis Val- 
ley Irr. Dist. v. Town of Alamosa, 135 
P. 769, 55 Colo. 386; Green Valley 
Diteh Co. v. Frantz, 129 P. 1006, 54 
Colo. 226; New Mercer Ditch Co. v. 
Armstrong, 40 P. 989, 21 Colo. 357; 
Dorr v. Hammond, 1 P. 693, 7 Colo. 
148; Nichols v. Lantz, 47 P. 70, 9 Colo. 
App. 1. 

Idaho.—Chill v. Jarvis, 298 P. 378, 
50 Idaho 531. 

Mont.—O’Shea v. Doty, 218 P. 658, 
68 Mont. 316; Bailey v. Tintinger, 
122 P. 575, 45 Mont. 154; Barkley v. 
Tieleke, 2 Mont. 59. 

Or.—In re Waters of Umatilla Riv- 
er, 172 P. 97, 168 P. 922, 88 Or. 376; 
Davis v. Chamberlain, 98 P. 154, 51 
Or. 304. 

Wyo.—Wyoming Hereford Bs 
v. Hammond Packing Co., 236 P. 764, 
33 Wyo. 14. 


[a] Reason for rule.—“It would 
be a most mischievous perpetuity 
which would allow one who has made 
an appropriation of a stream to retain 
indefinitely as against other appro- 
priators or the right to water therein 
while failing to apply the same to 
some useful or beneficial purpose. 

. Considering the imperative 
demand of the use of water, the pur- 
veyors of the use, whatever the char- 
acter of their holding may be, must 
make avail of the waters or the in- 
terest will be lost. The rule applies 
,to all persons alike.” Big Rock Mut. 
“Water Co. v. Valyermo Ranch Co., 248 
BP, 264, (268, 738 Cal.App. 266. 


What constitutes abandonment see 
infra § 500: 


55. Gila Water Co. v. Green, 241 
P. 307, 29 Ariz. 304 [mod 232 P. 1016, 
27 Ariz. 318]; Lindblom v. Round 
Walley, Water Co., 173 P. 994, 178 Cal. 

450; Hufford v. Dve, 121 P. 400, 162 
Cal. 147; Smith v. Hawkins, 52 P. 139, 
120 Cal. 86; Big Rock Mut. Water 
Co. v. Valyermo Ranch Co., 248 P. 
264, 78 Cal.App. 266; Dannenbrink 
v. Burger, 138 P. 751, 23 Cal.App. 587; 
Deseret Live Stock Co. v. Hooppiania, 
239 P. 479, 66 Utah 25; Mt. Olivet 
Cemetery Ass’n v. Salt Lake City, 
235 P. 876, 65 Utah 193: 


What constitutes forfeiture see in- 
fra § 501. 


56. Miocene Ditch Co, v. Campion 
Min., etc., Co., 3 Alaska 572; Park v. 
Park, 101 P. 407, 45 Colo. 356; Park 
v. Park, 101 P: 403, 45 Colo. 347; 
Schilling v. Rominger, 4 Colo. 100; 
Progress Co. v. Salt Lake City, 173 
P. 705, 538 Utah 556; Holman v. Pleas- 
ant Grove, 30 P. 72, 8 Utah 78. 


What constitutes waiver see infra 
§ 502. 


is applicable only to the case where 
the appropriation has been fully effectuated and a 
completed water right acquired,®® and it means to 
desert or forsake a water right with no present in- 
Before an abandon- 
ment can be considered as having taken place there 
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here used the 


plete.®? 


57. Moore v. Sherman, 159 P. 966, 
52 Mont. 542; Andrews v. Donnelly, 
PiGwe. 569, 595Or. Led. 

‘ What constitutes estoppel see infra 
§ 502. 

58. U.S.—Camp v. Lake Drum- 
mond Canal, ete, Co., 163 F. 238, 90 
CCGVA, 184 Teert den 29° S.Ct 700) 214 
U.S. 518, 53 L.Ed. 1065]; Hewitt v. 
Story, 64 F. 510, 12 C.C.A. 250, 30 L. 
R.A. 265. 


163 P. 492, 174 Cal. 430; 
Hubbs, ete., Ditch Co. v. Pioneer Wa- 
ter Co., 83 P. 253, 148 Cal. 407; Faulk- 
ner v. Rondoni, 37 P. 883, 104 Cal. 140; 
Evans v. Ross, 8 P: 88; Davis v. Gale, 
$2 Cal. 26, 91 Am.D: 554; Yankee 
Jim’s Union Water Co. v. Crary, 25 
Cal. 504, 85 Am.D. 145; Big Rock Mut. 
Water Co. v. Valyermo Ranch Co., 
248 P. 264, 78 Cal.App. 266. 

Idaho.—St. John Irrigating Co. v. 
Danforth, 298 P. 365, 50 Idaho 513. 
See Brossard v. Morgan, 61 P. 10381, 7 
Idaho 215 (recognizing rule). 


Mont.—Galiger v. McNulty, 260 P. 
401, 80 Mont. 339. 


Nev.—Smith v. Logan, 1 P. 678, 18 
Nev. 149. 

Or.—Ebell v. City of Baker, 299 P. 
313, 137 Or. 427; McRae v. Small. 85 
P. 503, 48 Or. 139; Wimer v. Sim- 
mene. SOU Ee Op ne ROT ud eo Om Ata eies 

5 


Wash.—Allen vy. Roseberg, 126 P. 
900, 70 Wash. 422. 

[a] Rules applicable.—(1) It has 
been said that the rules of law gov- 
erning the acquisition of a right by 
prescription are the same whether 
the right is to run against prior ap- 
propriator or a riparian owner. Ore- 
gon Const. Co. v. Allen Ditch Co.. 69 
B.. 455, 41° Or, 209, 938 Am.S.Ro 701: 
(2) Rules governing acquisition of 
prescriptive rights generally see su- 
pra §§ 395-408. 


59. Generally see Abandonment 1 
COW eon oth 
60. Drach v. Isola, 109 P. 748, 48 


Mining Co., 


Colo. 134; Conley v. Dyer, 95 P. 304, 
43 Colo. 22. 

61. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592; Dodge v. Mar- 
den, 7 Or. 456. 
agen U.S.—Forbes v. U. S., 52 Ct.Cl. 


Cal.—Utt v. Frey, 39 P. 807, 106 
Cal. 392; Judson v. Malloy, 40 Cal. 
299; Bell v. Bed Rock Tunnel & Min- 
ing Co., 36 Cal. 214; Moon v. Rollins, 
30) Caleicoos Willson v. Cleaveland) 
30 Cal. 192; St. John v. Kidd, 26 Cal. 
pool Richardson v. McNulty, 24 Cal, 


Colo.—Bieser v. Stoddard, 216 P. 
707, 73 Colo. 554; Parsons v. Ft. Mor- 
gan Reservoir & Irrigation Co., 136 P. 
1024, 56 Colo. 146; Central Trust Co. 
Ve’ Culyer L298 P2253, 23) ColosApp: 
Sa) ath 45s WP. 16 8'4,85.8 Colo) 38.4): 
Nichois v. Lantz, 47 P. 70, 9 Colo. 
App. 1. 

Idaho.—St. John Irrigating Co. y. 
Danforth, 298 P. 365, 50 Idaho 513. 


[§§ 499-500 


must be a concurrence of the intention to abandon 
and an actual relinquishment or surrender of the wa- 
ter right;°? but time is not an essential element, and 
as soon as these concur the abandonment is com- 
However, there can be no abandonment 
without an intention to abandon,** and this must or- 
dinarily be determined as a question of fact in each 
case,°® with the burden of proof resting on him who 
asserts and relies on the existence of an abandon- 


Mont.—Musselshell Valley Farm- 
ing & Livestock Co. v. Cooley, 283 P. 
2138, 86 Mont. 276; St. Onge v. Blake- 
ly, 245 P. 532, 76 Mont. 1; Thomas v. 
Ball, 213 P. 597, 66 Mont. 161; Nor- 
ene v. Corbley, 79 P. 1059, 32 Mont. 

Or.—In re Willow Creek, 144 P. 505, 
146 P. 475,°74 Or. 592; Pringle Falls 
Electric Power & Water Co. v. Pat- 
terson, 132 P. 527, 65 Or. 474; Hough 
Vv, Porter,.98) PP) 1033,095) P1325) 102m 
728, 51 Or. 318; Oviatt v. Big Four 
Min. Co., 65 P. 811, 39 Or. 118; Wimer 
v. Simmons, 39 P. 6, 27 Or. 1, 50 Am. 
S.R. 685. 

Wash.—Sander v. Bull, 135 P. 489, 
76 Wash. 1; Thorp v. McBride, 135 P. 
228, 75 Wash. 466; 
103 P. 641, 54 Wash. 
N.S. 1065. 

63. Chill v. Jarvis, 298 P. 373, 50 
Idaho 531; Wimer v. Simmons, 39 P. 
6, is Or. 1, 50 Am.S.R. 685. 

U.S.—Ramshorn Ditch Co. vy. 
Wwe e 269 F. 80 [aff 254 F. 842]. 


Ari ater Co. v. Green, 232 
BP; 1016, 27 Ariz. 318 [mod on other 
grounds 241 P. 307, 29 Ariz. 304]. 


Cal.—Wood v. Etiwanda Water Co., 
SiR 5125147 Cal, 223°" Uti vee breve 
39) PSO LOG Caliaso2s 

Colo.—White v. Nuckollis, 112 P. 
329, 49 Colo. 170; Hector Min. Co. v. 
Valley View Min. Cos, 64, P2055 228 
Colo. 315 ‘Putnam v. Curtis, +43 923 
1056, 7 Colo.App. 437. 


Idaho.—Hurst v. Idaho-Iowa Later- 
al & Reservoir Co., 246 P. 23, 42 Idaho 
436; Union Grain & Elevator Co. v. 
McCammon Ditch Co., 240 P. 443, 41 
Idaho 216. 


Mont.—Rodda v. Best, 217 P. 669, 
68 Mont. 205; Moore v. Sherman, 159 
P. 966, 52 Mont. 542; Norman v. Cor- 
bley, 79 P. 1059, 32 Mont. 195; Atchi- 
son _v. Peterson, 1 Mont. 561 [aff 
20 Wall. (U.S.) 507, 22 L.Ed. 414]. 


Neb.—State v. Oliver Bros., 228 N. 
W. 864, 119 Neb. 302 [foll State v. 
Oliver Bros., 228 N.W. 866, 119 Neb. 
305]; In re Water Rights in Silvies 
River, 2387 P. 322, 115 Or: 2737 Ingre 
Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592; Moore v. United Elkhorn 
Mines, 127 P. 964, 130 P. 640, 64 Or. 
342; Borman v. Blackmon, 118 P. 848, 
60 Or. 304; Hough v. Porter, 95 P. 
732; 98 P. 1083, 102 P. 728, 51 Ors SL8e 
Watts v. Spencer, 94 P. 39, 51 Or: 
262; Turner v. Cole, 49 P. 971, 31 Or. 
154; Low v. Schaffer, 33 P. 678, 24 Or. 
239: Hindman vy. Rizor, 27 “Py 13ean 
Or. 112; Dodge v. Marden, 7 Or. 456. 


S.D.—Edgemont Imp. Co. v. N. S. 
aupb sas Sheep Co., 115 N.W. 1130, 22 
14 


Wtall=erriman Irr. Co. v. Kee, 69 
P. 719, 25 Utah 96. 

Wash.—Thorp v. 
228, 75 Wash. 466. 

65. U.S.—Ramshorn Ditch Co. v. 
U.S., 269 F. 80 [aff 254 F. 842]; North 
American Exploration Co. vy. Adams, 
104 F. 404, 45 C.C.A. 185; Integral 
Quicksilver Min. Co. v. Altoona Quick- 
silver Min... Co., 75: E879, 21 C.CeAs 


429, 23 L.R.A. 


McBride, 135 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Miller v. Wheeler, 


Nec 


§ 500] 


ment.°° 


length of time,7® it is well settled, 


409. 


Ariz.—Gould v. Maricopa Canal Co., 
Gu Po OOS, Ge APrIZee 429. 


Cal.—Partridge v. McKinney, 10 
Cal. 181; Barton v. Pierce, (App.) 20 
P(2d)) 736. 


Colo.—Arnold v. Roup, 157 P. 206, 
61 Colo. 316; Boulder, ete., Ditch Co. 
v. Leggett Ditch, ete., Co., 86 P. 101, 
36 Colo. 455; Cooper v. Shannon, 85 
> LijonecG Colo: -98, 118 Am JS. Re 955 
Hector Min. Co. v. Valley View Min. 
Co:; 64° P. 205, 28) Colo. 315; Hall _v. 
Lincoln, 50 P. 1047, 10 Colo.App. 360. 


Mont.—Smith v. Hope Min. Co., 45 
P. 632, 18 Mont. 432; Gassert v. 
Noyes, 44 P. 959, 18 Mont. 216. 


Or.—In re Willow Creek, 146 P. 
475, 144 P. 505, 74 Or. 592; Oviatt v. 
Biss ourw Min. Co. 655. 841,539 Or! 
118; Moss v. Rose, 41 P. 666, 27 Or. 
595, 50 Am.S.R. 743; Wimer v. Sim- 
monsa 9! ©. 76,027 (Orsi505 Am. Sok 
685; Dodge v. Marden, 7 Or. 456. 


Utah.—Gill v. Malan, 82 P. 471, 29 
Utah 431; Promontory Ranch Co. v. 
Argile, 79 P. 47, 28 Utah 398. 


[a] Evidence held not to show 
abandonment.—North American Ex- 
ploration Co. v. Adams, 104 F. 404, 45 
C.C.A. 185; Utt vy. Frey,.39 P. 807, 106 
Cals 392" “Arnold v; Roup, 157 PP. 206, 
61' ‘Colo... 316;, Sieber vy. Frink, 2 P: 
901, 7 Colo. 148; McCauley v. Mc- 
Keig, 21 P. 22, 8 Mont. 389: Tucker 
v. Jones, 19 P. 571, 8 Mont. 225; In re 
Water Rights in Silvies River, 2387 
Po 322115 Or, 275° Turner-v.. Cole, 49 
P. 971, 31 Or. 154; Moss v. Rose, 41 
© 666, 2%. Or,—595, 50-Am:S'R2 743% 
Pays v. Roseburg, 211 PRP. 7650, 123 
Wash. 82. 


[b] Evidence held to show aban- 
donment.—Davis v. Gale, 32 Cal. 26, 91 
Am.D. 554; Parsons v. Ft. Morgan 
Reservoir & Irrigation Co., 136 P. 
1024, 56 Colo. 146; San Luis Valley 
Irr. Dist. v. Town of Alamosa, 135 P. 
769, 55 Colo. 386; Green Valley Ditch 
Co. v. Frantz, 129 P. 1006, 54 Colo. 226; 
New Mercer Ditch Co. v. Armstrong, 
40 P. 989, 21 Colo. 357; Dorr v. Ham- 
mond, 1 P. 693, 7 Colo. 79; Goon v. 
Proctor, 71 P. 1003, 27 Mont. 526; Ovi- 
att v. Big Four Min. Co., 65 P. 811, 39 
Or: 118: 


66. Arnold v. Roup, 157 P. 206, 61 
Colo. 316; Parsons v. Ft. Morgan Res- 
ervoir & Irrigation Co., 136 P. 1024, 
56 Colo. 146; White v. Nuckolls, 112 
P. 329, 49 Colo. 170; Platte Valley Irr. 
@ov. Centrakerrust,, Co), 75) Bei391; 
Bo Colo, Logs Central. Trusi. Comivs 
Culver, 129 P. 253, 28 Colo.App. 317 
[aff 145 P. 684, 58 Colo. 334]; Hall v. 
Lincoln, 50 P. 1047, 10 Colo.App. 360; 
Beaver Brook Reservoir, ete., Co. v. 
St. Vrain Reservoir, etc. Co., 40 P. 
1066, 6 Colo.App. 130. 


67. Green Valley Ditch Co. v. 


To establish the intention regard may be 
had either to express declarations,®’ or to acts or 
omissions of the water right owner inconsistent with 
an intention to retain the right,°® or inconsistent 
with an intention to abandon;®® but the acts of mere 
strangers having no authority to deal with the water 
on behalf of the appropriator can have no bearing on 
the latter’s intention to abandon.?° 
constitutes an abandonment of the use of the particu- 
lar water which remains unused,*! is some evidence 
of an intention to abandon the water right itself,*? 
except where the nonuser is involuntary,’® and may, 
under many cireumstanees, result in the conclusion 
that such an abandonment has taken place,’* espe- 
cially where the nonuser is for an unreasonable 
unless there is a 
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While nonuser 


Frantz, 129 P. 1006, 54 Colo. 226. 


68. Barton v. Pierce, (Cal.App.) 
20 P.(2d) 736; Klug v. Henrylyn Irr. 
Dist., 291 P. 820, 88 Colo. 8; Green 
Valley Ditch Co. v. Frantz, 129 P. 
1006, 54 Colo. 226; Wyoming Here- 
ford Ranch v. Hammond Packing 
Come2s36 Pr 764 3st WWiyiosnl4. 


69. Miller v. Wheeler, 103 P. 641, 
54 Wash, 429, 23 L.R.A.N.S. 1065. 


70. San Luis Valley Irr. Dist. v. 
eee of Alamosa, 135 P. 769, 55 Colo. 


71. Washington State Sugar Co. v. 
Goodrich, 147 P. 1073,°27 Idaho 26; 
Vaughan v. Kolb, 280 P. 518, 180 Or. 
506. 


Secondary use of water not in use 
by prior appropriator see supra § 444. 


Jor ett vi. bMrey, 39 P1807, 106 Cal, 
392; Davis v, Gale, 32-Cals26, 93 Am. 
Diyos 


73. Butterfield v. O’Neill, 72 P. 807, 
19 Colo.App. 7; In re Willow Creek, 
144 P. 505,° 146. P. 4755) 140 Or. 592% 
Houshew.neonver) 95 Peo 326 96) vee 
1083) 202 (Pl °T28, “51 Ory 318: 


74. North American Exploration 
Co. vo. Adams; 104 FY '404, 45° C.CLA. 


185; Utt v. Frey, 39 P. 807, 106 Cal. 
so20 Karman ve Hunnewill’ 29" "RP. 
124, 93 Cal. 519; Davis v. Gale, 32 


Cal. 26, 91 Am.D. 554; Arnold v. Roup, 
157 P. 206, 61 Colo. 316; Parsons vy. 
Ft. Morgan Reservoir & Irrigation 
Co., 136 P. 1024, 56 Colo. 146; San Lu- 
is Valley Irr. Dist. v. Town of Ala- 
mosa, 135 P. 769, 55 Colo. 386; Green 
Valley Ditch Co. v. Frantz, 129 P. 
1006, 54 Colo. 226; New Mercer Ditch 
Co. v. Armstrong, 40 P. 989, 21 Colo. 


357; Sieber v. Frink, 2 P. 901, 7 Colo. 
148; Dorr v. Hammond, 1 P. 693, 7 
Colo. 79: Mt. Olivet Cemetery Ass’n 


v. Salt Lake City, 235 P. 876, 65 Utah 
193. 

75. New Mercer Ditch Co. v. Arm- 
strong, 40 P. 989, 21 Colo. 357; Bailey 
v. Tintinger, 122 P. 575, 45 Mont. 154; 
Joseph Milling Co. v. City of Joseph, 
144 P. 465, 74 Or, 296. 


[a] Nonuser for unreasonable pe- 
riod creates a rebuttable presumption 
of abandonment. Sieber v. Frink, 2 
Ol we COLOng1 48. 


76. See statutory provisions; 
cases infra § 501. 


U. S.—Forbes v. U. S., 52 Ct. 


and 


YT 
Cl. 60. 

Cal.—Hudson v. Dailey, 105 P. 748, 
156 Cal. 617; Land v. Johnston, 104 
Pees o et 56 Calio253a, 


Colo.—White v. Nuckolls, 112 P. 
329, 49 Colo. 170; Hector Min. Co. v. 
Valley View Min. Co., 64 P. 205, 28 
Golo. 3154, Cache lia Poudre irr. Co: 
v. Larimer, etc., Reservoir Co., 53 
P. 318, 25 Colo. 144, 71 Am.S:R. 123; 
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special statute on the subject,’® that mere nonuser 
where there is no intention to abandon does not re- 
sult in a loss of the appropriator’s water right,"? or 
necessarily create an inference of an abandonment,’ 
although the nonuser exceeds the period prescribed 
by the statute of limitations.7® 
continuance of use will generally result in the con- 
clusion that there has been no abandonment;*® but 
it may be otherwise if the continued use is a mere 
pretense;*! and, 
lost by abandonment, a subsequent attempt to use 
the water cannot operate to revive the right.*? 
wise, acts of ownership after a nonuse,®*® such as a 
subsequent dealing with, and transfer of, the right,** 
may show that there was no intention to abandon; 
but, if the water 


On the other hand, a 


if the water right has actually been 
Like- 


right has actually been abandoned, 


Sieber v. Frink, 2 P. 901, 7 Colo. 148; 
Butterfield v. O’Neill, 72 P. 807, 19 
Colo.App. 7. 


Idaho.—Union Grain & Elevator Co. 
v. McCammon Ditch Co., 240 P. 443, 
41 Idaho 216. 


Mont.—Musselshell Valley Farming 
& Livestock Co. v. Cooley; 283 P. 213, 
86 Mont. 276; St. Onge v. Blakely, 245 
P. 532, 76 Mont. 1; Moore v. Sherman, 
159 P. 966, 52 Mont. 542; Featherman 
v. Hennessy, 113 P. 751, 42 Mont. 535; 
Sloan v. Glancy, 47 P. 334, 19 Mont. 
70; Gassert v. Noyes, 44 P. 959, 18 
Mont. 216; Tucker v. Jones,.19 P. 571, 
8 Mont. 225. ° ' 


Or.—Masterson v. Kennard, 12 P. 
(2d) 560, 140 Or. 288; In re Willow 
Creek, 146 P: 475, 144 P. 505, 74 Or. 
592; Joseph Milling Co. v. City of 
Joseph, 144 P. 465, 74 Or. 296; Hedges 
Vv. #Riddle 12% Pw 5485 63. Ors eb: 
Hough v. Porter, 98 P. 1088, 95 P. 
732, 102 P. 728, 51 Or. 818; Turner v. 
Cole, 49 P. 971, 31 Or. 154. 


S.D.—Edgemont Imp. Co. v. N. S. 
Tubbs Sheep Co., 115 N.W. 1130, 22 
S:D, 142; 


Utah.—Torsak v. Rukavina, 246 P. 
367, 67 Utah 166. 


Wash.—Thorp v. McBride, 135 P. 
228, 75 Wash. 466. 


78. Thomas v. Ball, 213 P. 597, 66 
Mont. 161. 


79. St. Onge v. Blakely, 245 P. 532, 
76 Mont. 1; Thomas v. Ball, 213 P. 
597, 66 Mont. 161; Moore v. Sherman, 
159 P. 966, 52 Mont. 542; Moore v. 
United Elkhorn Mines, 127 P. 964, 
130 P. 640, 64 Or. 342. 


[a] Merely rebuttable presump- 
tion of abandonment created by non- 
user for period in excess of statutory 
limit.—Moore sv. United Elkhorn 
Mines, 127 P. 964, 130 P. 640, 64 Or. 
342. 


s0. Rio Grande Reservoir & Ditch 
Co. v. Wagon Wheel Gap Improve- 
ment Co. Mot] Pie 129 esColomeac ce 
Putnam v. Curtis, 43 P. 1056, 7 Colo. 
App. 437; Miller v. Wheeler, 103 P. 
641, 54 Wash. 429, 23 L.R.A.N.S. 1065. 


81. Arnold v. Roup, 157 P. 206, 61 
Colo. 316; Parsons v. Ft. Morgan Res- 
ervoir & Irrigation Co., 136 P. 1024, 
56 Colo. 146. But see Featherman vy. 
Hennessy, 113 P. 751, 42 Mont. 535 
(holding that the mere turning of 
water into a ditch to allow it to run 
to waste is admissible in evidence as 
tending to negative an intention to 
abandon). 


82. Parsons v. Ft. Morgan Reser- 
voir & Irrigation Co., 136 P. 1024, 56 
Colo. 146. 

83. Miller v. Wheeler, 103 P. 641, 
54 Wash. 429, 23 L.R.A.N.S. 1065. 


84. Miller y. Wheeler, supra. 
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it cannot be revived by the appropriator’s sale to a 
third party.8® An invalid sale to another does not 
constitute an abandonment for there can be no such 
thing as an abandonment.to particular persons, or 
for a consideration..® An abandonment is not 
shown by the posting of a notice of a right previous- 
ly acquired,®’ or of a change in point of diversion ;°° 
nor by a change in place of use,*® or the fact that the 
water can no longer:be used on the place for which 
it was appropriated ;°° and the abandonment of land 
to which the appropriator fails to perfect his title 
from the United States is not an abandonment of an 
appropriation made for use upon the land.®! An ap- 
propriator who, having water rights in two sources 
of supply, discontinues use of the water from one 
source and relies solely on the other thereby aban- 
dons his water rights in the first source.°? 


Effect. After an abandonment the water again 
becomes publie property subject to the appropria- 
tions of others.°*? As long as no new rights have in- 
tervened, an abandonment does not preclude an ap- 
propriator from resuming the possession and exercise 
of his rights,°* but the use will vest from the date 
of the resumption,®® and be subject to any appropri- 
ations that have attached in the interval.°® 


Tenants in common. Where a water right has 
been acquired by several persons as tenants in com- 
mon, any one of the appropriators on abandonment 
by the others may keep the water right alive for his 
own benefit by a continued lawful use thereof ;°* and, 
where several appropriators are making a joint use 
of the same ditch, either may abandon his right sep- 
arate from the other.°® 


85. Davis v. Gale, 32) Cal. 26, 91127 Colo, 532. 


Am.D. 554. 
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‘ 


[§ 501] c. Forfeiture; and Loss of Rights under 
Special Statutes. Statutory provisions, to the effect 
that failure to use the water for a beneficial pur- 
pose shall cause the appropriator’s right to cease or 
be lost or abandoned, announce a legislative policy 
requiring a continued beneficial use,®® and lay down 
a statutory rule of forfeiture by nonuser which may 
result in a loss of the water right regardless of the 
intention of the appropriator.t. Where the statute 
prescribes no period for which the nonuser must con- 
tinue in order to result in a loss of the right, it has 
been held, by analogy to general statutes relating to 
adverse possession and prescription, that a nonuser 
for the period specified in the latter statutes will re- 
sult in a loss of the right.2 If the statute preseribes. 
the length of time, a voluntary nonuser for the time: 
specified will result in a loss of the right,? although 
the right is a decreed one;* but such provisions have: 
no application where the cessation of use is involun- 
tary and due to the unlawful acts of others,® or 
where the nonuser is merely seasonal in accordance: 
with the needs of the appropriator.° Under a stat- 
utory provision to the effect that the appropriator 
must use due diligence to maintain his works, and 
that a failure to do so shall work a forfeiture of his 
water rights, there may be a forfeiture of the appro- 
priator’s rights regardless of intention." A waste- 
ful use of the water does not forfeit an appropria- 
tor’s right to the amount to which he is properly en- 
titled;* nor does a change in point of diversion with- 
out following the procedure prescribed by statute.® 
A failure to make certain payments which a decree: 
has made a condition precedent to the right to use 
another’s ditch does not operate to work a forfeiture 


ter Co., 173 P. 994, 178 Cal. 450; Des- 
eret Live Stock Co. v. Hooppiania, 239 


[86 500-501 


Transfer of abandoned rights see 
supra § 478. 

86. Middle Creek Ditch Co. v. Hen- 
ry, 39 P. 1054, 15 Mont. 558; Watts 
v. Spencer, 94 P. 39, 51 Or. 262. But 
see Griseza v. Terwilliger, 77 P. 1034, 
144 Cal. 456; Barkley v. Tieleke, 2 
Mont. 59 (in both of which it was 
said that an invalid conveyance op- 
erates as an abandonment of the 
transferor’s interest). 


87. Norman y. Corbley, 79 P. 1059, 
32 Mont. 195. 

88. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
568, 294 P. 1049, 134 Or. 623. 


29. Hastings & Heyden Realty Co. 
v. Gest, 201 P. 37, 70 Colo. 278; Har- 
ris v. Chapman, 5 P.(2d) 7338, 51 Ida- 
ho 283; In re Johnson, 300 P. 492, 50 
Idaho 573; Joyce v. Murphy Land & 
Irrigation Co., 208 P. 241, 35 Idaho 
549, 

90. Lowden v. Frey, 
Cal. 474. 


91. Bowers v. McFadzean, 257 P. 
361, 82 Colo. 138. 


92. San Luis Valley Irr. Dist. v. 
Town of Alamosa, 135 P. 769, 55 Colo. 


Sa Ew clo 


886; O’Shea v. Doty, 218 P. 658, 68 
Mont. 3816. 

93. Cal.—Smith v. Green, 41 P. 
LOL2eahO9e Cal. 2285) Dougherty ty: 


Creary, 30 Cal. 290, 89 Am.D. 116. 


Colo.—Bowers v. McFadzean, 257 P. 
361, 82 Colo. 188; North Boulder 
Farmers’ Ditch Co. v. Leggett Ditch 
& Reservoir Co., 168 P. 742, 63 Colo. 
522; Cache La Poudre Reservoir Co. 
v. Water Supply, etc., Co., 62 P. 420, 


Mea v. Tieleke, 2 Mont. 


Or.—In re Waters of Umatilla Riv- 
Cl LOSa Peo aan hd) Ie OT,0 8 SO sions 
Wimer v. Simmons, 39 P. 6, 27 Or. 1, 
50 Am.S.R. 685. 


Utah.—Gill v. Malan, 82 P. 471, 29 
Utah 431. 

Wyo.—Rutherford v. Lucerne Ca- 
nal, “ete., Co,.,.°75" Py 445, 12° Wyo. 299. 


94. 


SZeCal, (265 "94% Amal R 
Schwartz v. King, 172 P. 1054, 65 
Colo. 48; Beaver Brook Reservoir, 
etc., Co. v. St. Vrain Reservoir, etc., 
Co., 40 P. 1066, 6 Colo.App. 130; Tuck- 
CE eViapdOMes, LO es Soli os Lomb. ra2ibi 
Barkley v. Tieleke, 2 Mont. 59. 

95. Galiger v. McNulty, 260 P. 401, 
80 Mont. 339; O’Shea v. Doty, 218 P. 
658, 68 Mont. 316. 

96. U.S.—Anderson Land & Stock 
Co. v. McConnell, 188 F. 818. 

Alaska.—Anderson v. Campbell, 4 
Alaska 660. 

Cal,—Eddy v. Simpson, 3 Cal. 249, 
58 Am.D. 408. 

KS ER cee v. Tieleke, 2 Mont. 

Nev.—Schulz v. Sweeny, 11 P. 253, 
19 Nev. 359, 3 Am.S.R. 888. 

97. Meagher v. Hardenbrook, 28 P. 
451, 11 Mont. 885. 

98. In re Johnson, 300 P. 492, 50 
Idaho 573. 

99. Wyoming Hereford Ranch vy. 
Hammond Packing Co., 236 P. 764, 33 
Wyo. 14. 

1. Lindblom v. Round Valley Wa- 


Gale, 


P. 479, 66 Utah 25. 


2. Lindblom’ v. Round Valley Wa- 
ter Co., 173°P. 994) 178 Cal. ‘450°. shiut 
ford v. Dye, 121 P: 400, 162 Cal 147= 
Saar v. Hawkins, 52 P. 139, 120 Cal.. 


3. Chill) vw. Jarvis; 298, PL 373)a50% 
Idaho 531; In re Waters of Umatilla 
River, w68. P.s 922.0 dito eee OTe. Somes 
376; Camp Carson Mining & Power 
Co. v. Stephenson, 165 P. 351, 84 Or. 
690; Pringle Falls Electric Power 
& Water Co. v. Patterson, 132 P. 527, 
65 Or. 474; Deseret Live Stock Co. v. 
Hooppiania, 239 P. 479, 66 Utah 25; 
eS v. Ferrin, 27 P. 686, 7 Utah: 
77. 

4 Albrethsen v. Wood River Land’ 
Co., 231 P. 418, 40 Idaho 49. 


5. Morris v. Bean, 146 F. 423 [aft 
159° FB. 651,°86°C:C. A619 (afi SiGe 
7038, 221 U.S. 485, 55 L.Ed. 821)]. 


6 Harkey v. Smith, 247 P. 550, 31 
N.M. 521. 


7. Gila Water Co. v. Green, 241 P. 
307, 29 Ariz. 304 [mod 232 P. 1016, 27 
Ariz. 318i]. 

8. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592. 


Duty to avoid waste generally see 
supra § 452. 

9. Harris v. Chapman, 5 P.(2d) 
733, 51 Idaho 283; Joyce v. Rubin,. 
130 P. 793, 23 Idaho 296; Ward Coun- 
ty Water Improvement Dist. No. 3 v. 
Ward County Irr. Dist. No. 1, (Civ. 


App.) 237 S.W. 584 [mod on other 


grounds 295 S.W. 917, 117 Tex. 10]. 


Procedure for change in point of 


diversion see supra § 463. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


e * z re ; 


§§ 501-503] 


of the water right itself which may be used through 
another ditch.?° 


[§ 502] d. Waiver or Estoppel. Aecquiescence in 

« secondary appropriation does not estop a prior ap- 
préetintor from subsequently asserting his priority 
if the secondary appropriation did not sensibly di- 
minish the amount needed by the prior appropria- 
tor;1* nor is the prior appropriator estopped in such 
a case because he was president and manager of the 
company making the secondary appropriation;!? 
and the fact that a prior appropriator for several 
years makes no protest about a shortage caused by 
a subsequent appropriator above him of whom he has 
knowledge is not such laches or acquiescence as will 
estop him from asserting his rights.1? Generally, 
too, a prior appropriator is not deprived of his pri- 
ority because he makes no objection to the conduct 
of others who with notice of his rights are expend- 
ing considerable labor and money in seeking to apply 
the water to a beneficial use,t* or because the others 
will be greatly injured if the rights of the prior ap- 
propriator are upheld.t° One who has previously 
aequired a right by appropriation does not waive or 
release such right because he subsequently seeks to 
strengthen his title by attempting to comply with a 
statute as to water licenses,'® or the posting and re- 
cording of notices.17 An agreement giving a prior 
appropriator the right to use and enlarge the ditch of 
a junior appropriator, and proyiding for the delivery 
by the prior appropriator to the junior appropriator 
the amount of the latter’s appropriation, does not 
constitute a waiver of priority so that the prior ap- 
propriator is bound to deliver the amount of the 
junior appropriation, although there is not sufficient 
water to satisfy the prior appropriation.1® An ap- 
propriator who has been notified of, and appeared in, 
a special proceeding while his right is still inchoate, 
but fails to assert his claim therein, is not thereaft- 


10. In re Johnson, 300 P. 492, 50] 202. 
Tdaho 573. 20. 


11. Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410. Colo. 
12. Caviness v. La Grande Irr. Co., 21. 
supra. 498. 
13. Lower Latham Ditch Co. v. 22. 


euden) irr. Canal ‘Co., 60.-P. 629, 27 


WATERS 


Windsor Reservoir, etc., 
Lake Supply. Ditch Co., 98 P. 729, 44 26. 
14 


Generally see supra §§ 491- 


Ariz.—Gould v. Maricopa Ca- 
nal Co., 76 P. 598, 8 Ariz. 429. 
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er estopped from asserting his rights which have be- 
come vested by the completion of his enterprise with 
due diligence.'® A grantee’s acceptance of a deed 
containing a reservation to the grantor of a priority 
or appropriation of- water for a certain reservoir, 
when no priority or appropriation had in fact been 
secured, does not estop the grantee to claim an appro- 
priation of its own for such reservoir.?° 


[§ 503] e. Ditches or Works and Rights of Way 
Therefor.*1_ As a general rule, an abandonment of 
the appropriator’s works or means of diversion does 
not necessarily constitute an abandonment of the wa- 
ter right itself;?? and the revocation of a license to 
use the ditch of another does not terminate the ap- 
propriator’s water right which is separate and dis- 
tinct from his right to use the ditch.2 On the other 
hand, a loss of the water right does not necessarily 
result in a loss of the appropriator’s rights with re- 
spect to his ditches or works;?4 but several cases 
have held that loss of a water right by statutory 
forfeiture necessarily results in a loss of dependent 
and incidental rights for ditches or other works.?° 
A right of way for an appropriator’s works may be 
lost by abandonment whether the same has been ac- 
quired by preseription,?® or over publie lands un- 
der section 2339, of the Revised Statutes of the 
United States,?7 but a right of way of the latter type 
is not lost simply beeause part of the land for the 
benefit of which it was first used proves to be the 
property of another.?8 For an abandonment to oc- 
cur there must be some action of the will and an in- 
tention to abandon.?° Unless there is an applicable 
statute to that effect,®° a right of way is ordinarily 
not lost by mere neglect and nonuser alone,*! espe- 
cially where it is brought about by circumstances 
over which the appropriator has no control.?2. As an 
easement aequired over publie lands under section 
2339 of the Revised Statutes of the United States is 


27 Ariz. 318]; Smith v. Hawkins, 42 
P. 453, 110 Cal. 122. 


Bapcock v. Gregg, 178 P. 284, 
55 Mont. 317; Philips v. Coumbe, 156 
Pab3a, 90 Wash. 543. 

27. Stalling v. Ferrin, 27 P. 686, 7 
Utah 477; Lehi Irr. Co. v. Moyle, 9 P. 
867, 4 Utah 327. 


COv ay 


Colo. 267, 83 Am.S.R. 80. 


14. U.S.—Holbrook Irr. Dist. v. 
Arkansas Valley Sugar Beet & Irri- 
gated Land Co., 54 F.(2d) 840; Mor- 
ris v. Bean, 146 F. 423 [aff 159 F. 
651, 86 CICA apn (arias ie SiC ts 1703; 
221 U.S. 485, 55 L.Ed. 321)]. 


Mont.—Moore v. Sherman, 159 P. 
966, 52 Mont. 542. 


Neb.—Gearhart & Benson v. 


Frenchman Valley Irr. Dist., 151 N. 
W. 323, 97 Neb. 764; In re Kearney 
Water & Electric Powers Co., 149 N. 


W. 363, 97 Neb. 139 [mod on other 
grounds HA INSWit 3119,) 97 Nev. 7791); 
Bolter v. Garrett, 75 P. 142, 44 Or. 
304; In re Water Rights in Ahtanum 
Creek, Yakima County, 245 P. 758, 139 
Wash. 84. 


15. City of San Diego v. Cuyamaca 
Water Co., 287 P. 475, “209 Cal. 105. 

16. Newport Water Co. v. Kellogg, 
174 P. 602, 31 Idaho 574. 

17. In re Water Rights in Silvies 
River, ees o22, ilo .OL. rat 

18. Huntsville Irr. Ass’n v. Rollo, 
191 P. 423, 56 Utah 442. 


19. Trowel Land & Irrigation Co. 
v. Bijou Irr. Dist., 176 P. 292, 65 Colo. 


Cal.—Wood v. Etiwanda Water Co., 
81 P. 512; 147 Cal2283 McGuire. v. 
Brown, 39 P. 1060, 106 Cal. 660, 30 L. 
R.A. 384, 


Colo.—Boulder & Larimer County 
Irrigating & Mfg. Ditch & Reservoir 
Co. v. Culver, 164. P! 510* ‘Nichols. v. 
McIntosh, 34 P. 278, 19° Colov 22% 
Greer v. Heiser, 26 P. 770, 16 Colo. 
306. 


Idaho.—In re Johnson, 300 P. 492, 
50 Idaho 573. 


Mont.—Kleinschmidt v. Greiser, 37 
P. 5, 14 Mont. 484, 43 Am.S.R. 652; 
Meagher v. Hardenbrook, 28 P. 451, 11 
Mont. 385. 


Or.—Bolter v. Garrett, 75 P. 142, 
44 Or. 304; Cole v. Logan, 33 P. 568, 
24 Or. 304. 


Wyo.—Stoner v. Mau, 72 P. 193, 73 
P. 548, 11 Wyo. 366. 


23. Ison v. Sturgill, 109 P. 579, 110 
Dao Ors 09: 


24. Ada County Farmers’ Irr. Co. 
vy. Barmers’ Canal .Co.,. 51. P.. 990, 5 
Idaho 793, 40 L.R.A. 485; McDonnell 
v. Huffine, 120 P. 792, 44 Mont. 411. 


25. Gilla Water Co. v. Green, 241 
P. 307, 29 Ariz. 304 [mod 232 P. 1016, 


[a] Abandonment results.—When 
the owner of the ditch declares that 
he does not want it any more and 
without objection allows the owner 
of the land to fill it up. Stalling v. 
Ferrin, 27 P. 686, 7 Utah 477. 


Acquisition of rights of way see su- 
pra § 492. 


28. Lowry v. Carrier, 177 P. 756, 55 
Mont. 392. 


29. Hesperia Land & Water Co. v. 
Rogers; 23 P.- 196, 83 Cal. 10; £7 Ani 
S.R. 209; Dodge v. Marden, 7 Or. 456; 
Wendler v. Woodward, 161 P. 1043, 93 
Wash. 684. 


30. Smith v. Hawkins, 42 P. 453, 
110 Cal. 122; Camp Carson Mining & 
Power Co. v. Stephenson, 165 P. 351, 
84 Or. 690; Stalling v. Ferrin, 27 P. 
686, 7 Utah 477. 


31. Ada County Farmers’ Irr. Co. 
Vv. Marmers’ Canal’ Co.,. 51 Ps 99055 
Idaho 793, 40 L.R.A. 485; Welch v. 
Garrett, 51 P. 405, 5 Idaho 639; Lowry 
v. Carrier, 177 P. 756, 55 Mont. 392) 
Moore v. United Elkhorn Mines, 127 
P. 964, 130 P. 640, 64 Or. 342. 


32. Welch v. Garrett, 51 P. 405, 5 
Idaho 639. 
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acquired by express grant,?* it is not lost by disuse 
under a statute providing that servitudes acquired 
by enjoyment shall be lost by disuse thereof for a 
prescribed period;** but it is otherwise if the ease- 
ment has been acquired by prescription.*° If a stat- 
ute providing for a loss of rights requires an aban- 
donment plus a disuser for a specified length of time, 
there must first be a giving up of all rights with an 
intention to abandon;*® and a statutory provision 
to the effect that the owner of any ditch, flume, or 
water right appurtenant thereto shall lose his rights 
by failure to exercise the same for a designated pe- 
riod has no application to a reservoir, and the owner 
of a reservoir does not lose his rights by nonuse for 
the statutory period.’?* An appropriator who has ac- 
quired a right of way by prescription is not estop- 
ped from claiming such right because he brings con- 
demnation proceedings to increase the capacity of 
his pipe line,?® or because he subsequently accepts 
a lease from the owner of the land;?° but, if the ap- 
propriator, having a right of way by prescription, 
joins with the owner of the land in conveying the 
land together with all water rights, ditch rights, or 
interests in ditches, canals, water or water rights, his 
right of way is thereby extinguished; under a stat- 
ute providing that a fee-simple title is presuméd to 
pass by a grant of real property unless it appears 
from the grant that a lesser estate was intended.*° 


[§ 504] C. Actions or Proceedings To Determine 
and Protect Rights*—1. Right of Action and Form 
of Remedy—a. In General. A decision of the state 
engineer in a purely administrative proceeding rela- 
tive to the completion of works under a permit to ap- 
propriate does not deprive any party aggrieved of 
his right of action in a proper court. Any use 
which defiles or corrupts water so as to essentially 
impair its priority and usefulness for the purpose for 


Miao, OL 
Meagher, 


Idaho 


33. See supra § 492. 
LOS PR: 


34. Welch v. Garrett, supra; Rod- 
da v. Best, 217 P. 669, 68 Mont. 205. 

35. Garbarino v. Noce, 183 P. 532, 
Si Cale 125, 6 A..R. 1433; 

36. Dodge v. Marden, 7 Or. 456. 

37. Moore  v. United Elkhorn 


Wash. 6838. 


Mines, 127 P. 964, 130 P. 640, 64 Or. |7 Cal. 
342. Stone, 7 Cal. 46 
38. Knight v. Cohen, 93 P. 396, 7 Colo.—Buckers 


Cal.App. 43. Farmers’ 


39. Strong v. Baldwin, 97 P. 178, | P- 49, 31 Colo. 62; 
154 Cal. 150, 129 Am.S.R. 149. Louden Trr. 


40. Taylor v. Avila, 165 P. 538,175 | puckers irr, 


Cal. 203. Golo! 77: 

41. Sarret v. Hunter, 185 P. 1072, 
32 Idaho 536; Speer v. Stephenson, 
102 P. 365, 16 Idaho 707. 


42. Joerger v. Pacific Gas & Elec-|Co., 227 P. 
tric Co., 276 P. 1017;/207 ‘Cal. 8. 


43. San Luis Valley Irr. Dist. v. 
Rio Grande Drainage Dist., 268 P. 533, 
84 Colo, 99: 

[a] Diversion from tributary.—An 
appropriator from a main channel can 
complain of a diversion from a tribu- 
tary only if and when such tributary 
would, if not interfered with, make 47. 
a valuable contribution to the main 
stream. U.S. v. Haga, 276 F. 41. 


44. State v. People’s West Coast 
Hydro-Electriec Corporation, 278 P.| Vv. 
583, 129 Or. 475. 32 Mont 56, 57. 


45. Harris’ v. Chapman, 5 P.(2d) 49. 


21 Colo. 188. 


1057, 
Water Co., 


Nev. 89. 


v. Crary, 25 Cal. 
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283; Sowards v. 
WN eon Wrucny eemlier 
McFadden v. Ferguson, 170 P. 365, 99 


46. Cal.—Cohen vy. La Canada Land, 
ete: Coy 16. BP. 47, 142064, 437: Pere= [a] 
goy v. Sellick, 21 P. 966, 79 Cal. 568;]a: 
Hill v. King, 8 Cal. 336; Sims v. Smith, 
148, 168 Am... 233; 


NG ieee 
Independent Ditch Co., 72 
Handy Ditch Co. v. 
Cana] (Co:; 
Platte Valley Irr. meer Vv. 
ete:, Cor, 
Arnett v. Linhart, 40 . 355, 


Idaho.—Bailey v. 
227 P. 1055 [foll Mc Kean vy. Idaho Irr. 
39 Tdaho 360]. 
Mont.—Tucker v. Missoula Light & 
ADO Me ela, 


Nev.—Jerrett v. Mahan, 17 P. 12, 20 


Wyo.—Van Buskirk vy. Red Buttes 
Land & Live Stock Co., 
LG OME SiG mea Onl Gor 
Mau, 72 P. 198, 73 BP. 548, 11 Wyo. 866. 
Yankee Jim’s Union Water Co. M 
504, 85 Am.D. 145. 747. 


48. Nevada County & Sacramento 
Canal Conw. BKiday oy Cal: 
Butte Electric, ete., Co., 


Clifford vy. Larrien, 11 P. 397, 2 54, 


[§§ 503-506 


which it was appropriated by a prior appropriator is 
an invasion of his private rights for which he is en- 
titled to a remedy both at law and in equity.** How- 
ever, a prior appropriator has no right to complain of 
a diversion of water which is not a source of supply 
for him.*® Also, a junior appropriator is not in a 
position to complain of a change of place of use by 
a senior appropriator where such change was made 
before the junior appropriation.** A party must 
rely on the strength of his own right or title and not 
cn the weakness of his adversary’s.*? 


[§ 505] b. Action—(1) For Damages. An ap- 
propriator of water may maintain an action for dam- 
ages against a junior appropriator or anyone else 
who obstructs, abstracts, or diverts the water to 
which plaintiff is entitled.or otherwise interferes 
with his rights;*® but so long as the senior appro- 
priator receives the entire quantity of water to 
which he is entitled, a use of the water and a return 
thereof into the stream gives him no right of ac- 
tion;*7 and until a claimant is himself in a position 
to use the water of a stream subject to appropria- 
tion, the right to the water does not exist in such 
sense that the mere diversion of the water by auoth- 
er is a ground of action for damages.*® In order to 
maintain such an action it is not necessary that plain- 
tiff be a riparian owner;*® it is sufficient if he is en- 
titled to the water by virtue of rights as an appropri- 
ator which he has not abandoned, forfeited, or estop- 
ped himself to claim.5° An action will he for any 
injury to an appropriator’s ditch or other works.°? 


[§ 506] (2) For Possession. A right to the use © 
of water on land being appurtenant to the land>? 
and an incorporeal hereditament®* or realty,°* an 
action for possession based on adverse user or pre- 
scription is not objectionable on the ground that 


Ariz. 202; Conkling v. Pacific Imp. Co., 
25 P. 399, 87 Cal. 296; Smith v. Den- 
niff, 60 P. 398, 24 Mont. 20, 81 Am.S.R. 
408; Springville v. Fullmer, 27 P. 577, 
7 Utah 450. 


Action may be maintained by 
_ (1) Lessee for years. Heilbron vy. 
Kings River, ete., Canal Co., Li Po oss 
“6 Gale tits Heilbron v. Fowler Switch 
Canal Co., 17 P. 535, 75 Cal. 426; 7 Ame 
ete., Co. v.|5S-R. 183; Crook v. Hewitt, 31 P. 28, 
4 Wash. 749. (2) Mortgagee. Smith 
v. Denniff, 60 P. 398, 24 Mont. 20, 81 
Am.S.R. 408. (3) Purchaser of land 
from the United States after payment 
of the price but before iSSuance of a 
patent. Conkling v. Pacific Imp. Co., 
25 P. 399, 87 Cal. 296. (4) City tak- 
Co. ing control of water of a stream and 

distributing to inhabitants. Spring- 
ville v. Fullmer, 27 P. 577, 7 Utah 450. 


50. Posachane Water Co. v. Stand- 
art, 32 P. 582, 97 Cal. 476; Water Sup- 
ply, ete., Co. v. Tenney, 51 P. 505, 24 
Colo. 344; Greer v. Heiser, 26 P. 770, 
16 Colo. 306; Butterfield v. O’Neill, 72 
P. 807, 19 Colo.App. 7; Cash v. Thorn- 
156 P. 1122,| ton, 34 P. 268, 3 Colo.App. 475; Jer- 
Stoner v,|rett v. Mahan, 17 P. 12, 20 Nev. 89; 
Farm Inv. Co. v. Carpenter, 61 P. 258, 
9 Wyo. 110, 87 Am.S.R. 918, 50 L.R.A. 


Hoffman v. 


62 P. 847, 27 
53 P. 334, 25 


Idaho TIrr. 


77 Mont. 91. 


51. Gregory v. Nelson, 41 Cal. 278: 
Clark v. Willett, 35 Cal. 534. 


52. See infra § 581. 
53. See Property § 381. 
See Property § 20. 


282; Miles 
9 Re 5495 


*By STANLEY A. HACKETT (§§ 504-550). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 506-511] 


the subject matter is personal property.*® 


[§ 507] (3) For Value of Water. An appropri- 
ator of water cannot maintain an action for the 
value of the water, as personal property sold and de- 
livered, against one who has diverted the stream 
above the head of his ditch.** 


[§ 508] c. Suit—(1) For Injunction.57 An in- 
dividual, corporation, or political division possessing 
a water right acquired by appropriation or prescrip- 
tion may sue in equity to enjoin a threatened or con- 
tinued injury to, or interference with, such right®§ 
where there is no plain, speedy, and adequate remedy 
at law,°® but not where there is an adequate remedy 
at law.®° The rule, of course, does not apply where 
plaintiff has no rights acquired by appropriation or 
preseription;®* nor does it apply where, although 
plaintiff has rights acquired by appropriation, they 
are junior to those of defendant and the latter is ad- 
mitted to be diverting water to which he is lawfully 
entitled by priority of appropriation.®? 

[§ 509] (2) To Quiet Title.®* A suit may be 
brought in equity to quiet title to a watercourse or 
to the rights of appropriators therein.°* Such a suit 
is in the nature of an action to quiet title to real 
estate;®® it is governed by the same legal princi- 


55. Madison v. McNeal, (Wash.) 19 


WATERS 


junction see supra §§ 20, 66, 95-103, 
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ples®*® and is to be prosecuted, conducted, and main- 
tained in the same manner.*’ The mere assertion of 
an adverse claim is sufficient to warrant such a suit,°® 
although there has been no actual interference with 
plaintiff’s right to the use of the water®® and plain- 
tiff has not suffered any actual damages.7° Obvious- 
ly, plaintiff has no title to be quieted where he owns 
no land, ditch, or water right.74_ It has been both af- 
firmed*? and denied** that the incomplete right of 
a person who has posted notices of appropriation or 
obtained a permit to appropriate, but has not yet 
completed his diversion works, is such an interest as 
entitles him to maintain an action to quiet title. 


[§ 510] d. Proceeding To Cancel Certificate of 
Appropriation. A person showing himself to be in- 
terested as a contemplated appropriator of water un- 
der the state law may have a right of action in a 
direct proceeding to annul and cancel a certificate of 
appropriation on some equitable grounds for cancel- 
lation.’ 

[§ 511] e. Statutory Action or Proceeding. A 
state has the power to provide reasonable means for 
determining and adjudicating water rights within 
its jurisdiction;*® and in some of the states the 
statutes provide for proceedings to determine the 


and the legal principles by which it is 
controlled, are the same as in an ac- 
tion to determine title to real estate. 


el OT rere, 0)? 


P.(2d) 97. 146, 191-213. 
56. Parks Canal, etc., Co. v. Hoyt, 59. 
57 Cal. 44. voir & Irrigation Co., 


57. Cross references: 
Contempt proceedings see infra § 546. 
Propriety of granting: 
Perpetual injunction see infra § 539. 
pares injunction see infra § 


58. U.S.—U. S. v. West Side Ir- 
rigating Co., 230 F. 284 [aff 246 F. 212, 
15S. CiCsAx 32. 

Ariz.—Santa Cruz Reservoir Co. v. 
Ramirez, 141 P. 120, 16 Ariz. 64. 


Cal.—Town of Antioch v. Williams 
irr, Dist., 205 BP. 688, 188° Cal. *451; 
Tuolumne Water Co. vy. Chapman, 8 
Cal. 392. 

Colo.—Olney Springs Drainage Dist. 
v. Auckland, 267 P. 605, 83 Colo. 510: 
Manney v. McClure, 233 P. 158, 76 
Colo. 539. 

Idaho.—Arkoosh v. Big Wood Canal 
Co., 283 P. 522, 48 Idaho 383; Keiler 
v. McDonald, 218 P. 365, 37 Idaho 573: 
MacKinnon vy. Black Pine Mining Co., 
179 P. 951, 32 Idaho 228; Lambrix v. 
Frazier, 171 P. 1134, 31 Idaho 382: 
Bower v. Moorman, 147 P. 496, 27 
Idaho 162, Ann.Cas.1917C 99. 


Mont.—Harris v. Shontz, 
212. 
Nev.—Brown v. Ashley, 16 Nev. 311. 


Or.—Springer v. Dunn, 241 P. 991, 
Norwood y. Eastern Ore- 
gon Land Co.,-227 P. 1111, 112 Or. 106: 
North Powder Milling & Mercantile 
Co. v. Pacific Fruit Express Co., 198 
P. 893, 101 Or. 18; Shaw v. Proffit, 
109 P. 584, 110 P. 1092, 57 Or. 192, Ann. 
Cas.1913A 63; Williams vy. Altnow, 
95 P. 200, 97 P. 539, 51 Or. 275; Watts 
v. Spencer, 94 P. 39, 51 Or. 262; Car- 
son vy. Hayes, 65 P. 814, 39 Or. 97. 


Utah.—Warren Irr. Co. v. Charlton, 
0 Jae 3.0); 58 Utah 113. 


1 Mont. 


106 S.B. 508, 129 Va. Be, 14 A.L.R. 
318. 

Ont.—Abell v. Woodbridge, 12 Ont. 
W.N. 146. 

Action by riparian owner for in- 


Comstock vy. Ft. Morgan Reser- 
151 P. 929. 60 
Colo. 101; Rogers v. Nevada Canal 
Co., 151 P. 923, 60 Colo. 59, Ann.Cas. 
1917C 669. 

60. Comstock v. Ft. Morgan Reser- 
voir & Irrigation Co., 151 P. 929, 60 
Colo. 101; Mann v. Parker, 48 Or. 321, 
86) Bs 598% 


61. Barker vy. Sonner, 294 P. 1053. 
1351 OR Ib. 


62. Larimer & Weld Reservoir Co. 
v. Ft. Collins Milling & BUA pala! Cor; 
152 P. 1160, 60 Colo. 241 


63. Quieting title Bockeerie see 
Quieting Title 51 C.J. p 125. 


64 Cal.—Bathgate v. Irvine, 58 P. 
442, 126 Cal. 135, 77 Am.S.R. 158; Har- 
ris v. Harrison, 29 P. 325, 93 Cal. 676; 
Fer es Oy, v. Sellick, 21 P. 966, 79 Cal. 
568. 

Idaho.—Federal Land Bank of Spo- 
kane v. Union Cent. Life Ins. Co., 6 P. 
(2d) 486, 51 Idaho 490; Hall v. Black- 
man, 68 P. 19, 8 Idaho 272. 


Mont.—Cottonwood Ditch Co. v. 
Thorn, 101 P. 825, 104 P. 281, 39 Mont. 
115. 

Utah.—Jensen v. Birch Creek Ranch 
Co., 289 P. 1097, 76 Utah 356. 


Wyo.—Farm Investment Co. v. Car- 
penter, 61 P. 258, 9 Wyo. 110, 50 L.R.A. 
747, 87 Am.S.R. 918. 


[a] Main purpose of suit to quiet 
title to water rights “is to determine 
the respective rights of the parties 
to the use of the water.” Pacific Live 
Stock Co. v. Ellison Ranching Co., 286 
P. 120, 52 Nev. 279, 296. 


65. Rickey Land & Cattle Co. v. 
Miller’ Sux, 15208. Ui, Si Cie A207 
[ait 146 BY 674" and 31 S/Ct.. it, 2418 
U.S. 258, 54 L.Ed. 1032]; Harris‘ v. 
Chapman, 5 P.(2d) 733, 51 Idaho 283; 
Taylor v. Hulett, 97 P. 37, 15 Idaho 
265, 19 L.R.A.N.S. 535. 


66. Logan, Hyde Park & Smithfield 
Canal Co. v. Logan City, 269 P. 776, 
72 Utah 221, 228. 

“The purposes of an action to de- 
termine rights to the use of water, 


The difference in the nature of the 
subject-matter, and the fact that two 
or more persons may have the legal 
right to use parts of the same water 
source, or even the identical water, 
need not confuse the legal aspect of 
the matter. The right to use a defi- 
nite quantity of water of a particular 
source is just as specific a thing, in 
legal contemplation, as an estate in 
land, and the title to one is quieted 
in precisely the same manner as the 
other.” Logan, Hyde Park & Smith- 
field Canal Co. v. Logan City, supra. 


67. Barnes v. Belsaas, 131 P. 817, 
a3 Wash. 205. : 
[a] Action in lieu of appeal from 


decision of state engineer.—Where 
the state engineer has canceled a per- 
mit to appropriate for failure to com- 
ply with the terms and conditions 
thereof, an action brought by an 
aggrieved party to review the de- 
cision of the state engineer in lieu 
of an appeal is in the nature of a suit 
to quiet title and must be prosecuted 
and conducted in the same manner as 
an action to quiet title to real estate. 
Washington State Sugar Co. v. Good- 
rich, 147 P. 1073, 27 Idaho 26. 

68.. Peregoy v. Sellick, 21 P. 966, 
79 Cal. 568. 

69. Peregoy v. Sellick, supra. 

70. Cache La Poudre Reservoir Co. 
v. Water Supply, etc., Co., 62 P. 420, 
27 Colo. 532. 


71. Moore v. United Elkhorn Mines, 
127 PB. 964, 180 P. 640, 64 Or. 342. 


72. Merritt v. City of Los Angeles, 
120 P. 1064, 162 Cal. 47; Inyo Consol. 
Water’Co. v. Jess, 119) BP. 934, 161 Cal: 
516. 

73. Sauve v. Abbott, 19 F.(2d) 619. 


74 Warren Irr. Co. v. Charlton, 
197 P. 1080, 58 Utah 113. 


75. Holbrook Irr. Dist. v. Arkansas 
Valley Sugar Beet & Irrigated Land 
Co., 42 F.(2d) 541. 


[a] Statute held constitutional.— 
Humboldt Land & Cattle Co. v. Allen, 
14 F.(2d) 650 [aff 47 S.Ct. 574, 274 U. sg: 
711, 71 L.Ed. 1314] (Nevada statute). 


/ 
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extent and priorities of water rights and appropri- 
in some jurisdictions a statutory proceed- 
ing to adjudicate priorities of right to the use of wa- 
ter is regarded not as an ordinary civil action or pro- 
77 but as a proceeding sui generis,’* to which 
the rules governing ordinary civil actions are not al- 
In other jurisdictions, however, 
the statutory action or proceeding is deemed to be 
an original action or proceeding, *° and the statutes 
are held unconstitutional in that they prescribe prac- 
tice and procedure differing from the ordinary prac- 
tice and procedure of courts in original actions os 
proceedings of which such courts have jurisdiction.** 

The remedy afforded by some statutes is cumulative, 
rather than exelusive,®” it being limited in scope and 
not covering or affording adequate relief in all cas- 
Other statutes, evidently intended to apply 


ations.*® 


ceeding, 


ways applicable.7® 


Ese 
76. See statutory provisions. 
[a] Statutory procedure should be 


followed.—In re Water Rights of De- 
schutes River and its Tributaries, 294 
P. 1049, 134 Or. 623 [mod op 286 P. 
623, 134 Or. 623]. 

77. Holbrook Irr. Dist. v. Ft. Lyon 
Manal’Co., 269: P:' 574,84 Colo. 174; 
Sterling Irrigation Co. v. Downer, 36 
Siig LOC OLOmb OD: 

78. Holbrook Irr. Dist. v. Arkansas 
Valley Sugar «Beet & Irrigated Land 


_Co., 42 F.(2d) 541 (Colorado statute) ; 


Holbrook Irr. Dist. v. Ft. Lyon Canal 
Co., 269 P. 574, 84 Colo. 174; Sterling 
Irrigation Co. v. Downer, 36 P. 787, 19 


Colo, 595. 


79. Holbrook Irr. Dist. v. Ft. Lyon 
Canal Co., 269 P. 574, 84 Colo. 174; 
Sterling Irrigation Co. v. Downer, 36 
P. 787, 19 Colo. 595; Mammoth Canal 
& Irrigation Co. v. Burton, 259 P. 408, 
70 Utah 239. See In re Water Rights 
of Deschutes River and Its Tribu- 
taries, 294 P. 1049, 134 Or. 623, 706 
[mod op 286 P. 623, 134 Or. 623] (‘un- 
der the statute these proceedings are 
conducted as nearly as may be in con- 
formity to a suit in equity’”’). 


80. Mojave River Irr. Dist. v. Su- 
perior Court of State of California in 
and for San Bernardino County, 262 
P. 724, 202 Cal. 717 [foll California 
Delta Farms v. Hast Bay Municipal 
Utility Dist., 262 P. 729, 202 Cal, 793]. 


$1. Mojave River Irr. Dist. v. Su- 
perior Court of State of California in 
and for San Bernardino County, 262 
PB. 724, 202 Cal. 717 [foll California 
Delta Farms vy. East Bay Municipal 
Utility Dist., 262 P. 729, 202 Cal. 793). 
Compare Bray v. Superior Court in 
and for Siskiyou County, 268 P. 374, 
92 Cal.App. 428 [reh den 268 P. 1081, 
92 Cal.App. 428] (holding a certain 
section of the statute to be constitu- 
tional). 


82. Crockett v. Jones, 249 P. 483, 
42 Idaho 652; Harvey v. Deseret 
Sheep Co., 234 P. 146, 40 Idaho 450; 
Mays. va District, Court( or Sixth 
Judicial Dist. in and for Butte Coun- 
ty, 200 P. 115, 34 Idaho 200; Tucker 
v. Missoula Light & Water Co., 250-P. 
11, 77 Mont. 91; Wyoming Hereford 
Ranch v. Hammond Packing Co., 236 
P. 764, 33 Wyo. 14; Van Buskirk v. 
Red Buttes Land & Live Stock Co., 
156 P. 1122, 160 P. 387, 24 Wyo. 183. 


83. Snyder v. Colorado Gold Dredg- 
ieee CO ma tim! HOBO. | OS Wie OlLO ws od Gly 
Broad Run Inv. Co. v. Deuel & Snyder 
Improvement Co., 108 P. 755, 47 Colo. 
573; Tucker v. Missoula Light & 
Water Co., 250 P. 11;.77 Mont. 991. 

[a] ®aking water out of state.— 
The statutes of Colorado providing 


WATERS 


ter.°° 


propriation, or 


a mode of adjudicating questions con- 
cerning the priority of rights to water 
appropriated for irrigation purposes 
have no application to cases where 
the point of diversion is within the 
state but the lands to be irrigated lie 
wilthout its territorial limits. Lam- 
son v. Vailes,61 P; 231, 27 Colo. 201. 


Matters open to determination see 
infra § 532. 

24. Smith v. District Court of Sec- 
ond Judicial Dist. in and for Morgan 
County, 256 P. 539, 69 Utah 493. 

85. See statutory provisions. 

[a] Purposes of statute (1) are to 
prevent piecemeal litigation in the de- 
termination of water rights and to 
make a permanent record of such 
rights by decree of court. Smith v. 
District Court of Second Judicial 
Dist. in and for Morgan County, 256 P. 
539, 69 Utah 493. (2) \“It was con- 
templated by the Legislature that by 
this form of action the rights of all 
claimants, whether conflicting or oth- 
erwise, could and should be adjudicat- 
ed and determined so that the same 
might be made a matter of public 
record available at all times as evi- 
dence of such rights.” Huntsville 
Irr. Ass’n v. District Court of Weber 
County, 270 P. 1090, 72 Utah 431, 440. 
(3) It is not the purpose of the stat- 
ute to provide a procedure solely for 
the purpose of determining the rights 
of claimants as against the state. 
Huntsville Irr. Ass’n y. District Court 
of Weber County, supra. 

86. Smith v. District Court of Sec- 
ond Judicial Dist. in and for Morgan 
County, 256 P. 539, 69 Utah 493. 

87. Cross references: 

Jurisdiction of court of equity: 
Generally see Equity § 115. 
Injunction see supra § 508. 
Quieting title see supra § 509. 

Notice as jurisdictional see infra § 

15: 

88. Cal.—Daley v. Cox, 48 Cal. 127. 

Colo.—Kerr v. Burns, 93 P. 1120, 42 
Colo. 285; Buckers Irr., ete, Co. v. 
Farmers’ Independent Ditch Co., 72 P. 
49, 31 Colo. 62; Medano Ditch Co. v. 
Adams, 68 P. 431, 29 Colo. 317; Broad- 
moor Dairy, etc., Co. v. Brookside Wa- 
tel, etc., Co., 52 P. 792, 24 Colo. 541. 

Neb.—Farmers’ & Merchants’ Irr. 
Co. be Cozad Irr. Co., 90 N.W. 951, 65 
Neb. 3. 

re bs v. Mack, 283 P. 8, 131 Or. 
586. 

Utah.—Nye v. Bacon, 18 P.(2d) 28 

Wyo.—Willey v. Decker, 73 P. pee 
11 Wyo. 496, 100 Am.S.R. 939; State 
Ve Ausherman, 12 Poae200.8%3 P. 548, 


[§§ 511-512 


where many persons claim rights to the use of water 
from the same source of supply,*+ provide a compre- 
hensive action for the determination of water rights 
pertaining to a river system or other source of wa- 
An action is not a statutory one where the 
parties seek recovery or relief other than that which 
can be granted under the statute.*® 


[§ 512] 2. Jurisdiction and Venue.*’ 
to establish and enforce water rights acquired by ap- 


An action 


to determine priorities, may be 


brought in a court of general jurisdiction ;** but it is 
essential that the subject matter be within the terri- 
torial jurisdiction of the court.®® 
tle to an appropriation or water right is local, rather 
than transitory,®® and a court in one state is with- 
out jurisdiction in such suit to settle water rights in 


A suit to quiet ti- 


11 Wyo. 410. 


[a] County court in British Co- 
lumbia has, by virtue of its mining 
jurisdiction, jurisdiction of actions 
affecting water rights appurtenant Ito 
mining property. Brown v. Spruce 
Creek Power Co., 41 B.C.R. 243, 1 
West.L.R. 143; Spruce Creek Power 
Co. v. Muirhead, 25 Can.L.T.Occ.Notes 
28,01 tad8: C.).6 8s 

[b] Retention of jurisdiction.—A 
statute giving the state hydraulic en- 
gineer the power of determining wa- 
ter rights, does not divest the su- 
perior court of jurisdiction in action 
to quiet title to interest in water and 
to enjoin interference with water 
rights, where the court acquired ju- 
risdiction prior to the taking effect 
of such statute. Pate v. Peterson, 
180 P. 894, 107 Wash. 93. 


89. Presbyterian College of the 
Southwest v. Poole, 52 P. 1103, 25 


Colo. 50; Louden Irr. Canal Co. v. 
Handy Ditch Co., 43. P. 535, 22%@otes 
102; Sterling Irr. Co. v. Downer, 36 


PP. 8ST, “19 "Color 5953) -Santiam- Hees 
lamation Co. v. Porter, 267 P. 820, 268 
BP. S80; s126ROrd Oi. 


[a] Action or suit held brought in 
proper county.—(1) McKelvey v. 
North Sterling Irr. Dist., 179 P. 872, 
66) \Golosguily. /@2)ar XA: suit attacking a 
decree is properly brought in the 
county wherein the decree was ren- 
dered. People v. District Court of 
Fourth Judicial Dist. in and for 
Douglas County, 253 P. 24, 80 Colo. 


8. 


90. Vineyard Land & Stock Co. y. 
Twin Falls Salmon River Land & Wa- 
ter Co., 245 F. 9,157 C.C.A, 305; Rickey 
Land & Gattle Co. v. Miller & Lux, 
152s Ej dal Sie CCAS 20% ath, 14 Gee 
574, and 31 S.Ct. 11, 218 U.S. 258, 54. 
Ed. 1032]. 


[a] County (1) in which plaintiff's 
water rights are situated is the proper 
one for trial, the suit being one to 
quiet title to plaintiff's, rather than 
defendantt’s, water rights. People v. 
District Court of Fourth Judicial 
Dist. in and for Douglas County, 253 
P. 24, 80 Colo. 588. (2) Where plain- 
tiff's rights are in two counties, he 
may sue in either. Sutter-Butte 
Canal Co. v. Great Western Power Co. 
of California, 224 P. 768, 65 Cal. App. 
597. (3) Where plaintiff sought to 
quiet his right to the natural flow 
of a river at his lands in one county, 
the mere fact that a tributary creek 
had a separate name, and extended 
through another county, did not make 
it less a part of the river, and the 
court of the county wherein plaintiff’s 
land lay had jurisdiction. HE. Clemens 
Horst Co. v. New Blue Point Mining 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 512-514] 


another state.°' However, where the venue of such 
a suit is properly laid in the state wherein plain- 
tiff’s diversion or appropriation was made and in 
which the realty on which the water is used is sit- 
uated, jurisdiction cannot be defeated by defendant’s 
setting up an appropriation by him in another 
state.°* Under similar circumstances, the court may 
protect plaintiff’s rights by an injunction,®* it having 
power to make orders operating in personam.®4 An 
action to determine or protect water rights may be 
maintained in a federal court if the requisite diver- 
sity of citizenship between the parties to the suit 
exists;°° but a state court is not deprived of ju- 
risdiction by the fact that water rights accrue un- 
der the laws of the United States®® or by the fact 
that the United States intervenes in the suit, where 
it does not request removal to a federal court.°* 


Boards or officers. Under some constitutional or 
statutory provisions a state board or officer is vest- 
ed with limited authority and jurisdiction to inves- 
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stance.°8 


[§ 513] 3. Limitations and Laches. An action by 
an appropriator in respect of his water rights must 
be brought within the time limited by statute,®® pro- 
vided the statute is applicable.1_ Under the circum- 
stances of the particular case, plaintiff may not be 
guilty of laches barring the suit.? 


[§ 514] 4. Defenses. Defendant may show that, 
by reason of a prior appropriation? or adverse pos- 
session,* he has rights in the disputed water superior 
to those of plaintiff. Also, defendant may defend 
on the ground that plaintiff has abandoned his 
rights,® is estopped by his own previous license, con- 
sent, or acquiescence,® is not injured by the acts of 
defendant,’ would not suffer any lack of water but 
for his own negligent and wasteful methods,® or 
would not be substantially benefited by the grant of 
the relief which he demands.® On the other hand, 
defendant cannot set up, as against plaintiff’s claim, 
that others inferior in right to himself are diverting 
a larger quantity of water than plaintiff claims,?° 


tigate or determine water rights in the first in- 


Co.,, 171 P. 417, 177 Cal. 6381 (so de- 
ciding in answer to a contention that 
the tributary was located entirely in 
another county). 

91. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 F. 30, 157 C.C.A. 326: Rickey Land 
& Cattle Co. v. Miller & Lux, 152 F. 11, 
Si GCA. 207 [aff 146) #. 574, \and, 31 
S.Ct. 11, 218 U.S. 258, 54° L.bd. 1032]. 
And see Willey v. Decker, 73 P. 210, 
11 Wyo. 496, 100 Am.S.R. 9389 (dis- 
cussing the point). 

[a] Diversion and use in another 
state.—Conant v. Deep Creek, etc., Irr. 
Co., 66 P. 188, 23 Utah 627, 90 Am.S.R. 
721. 

92. Rickey Land & Cattle Co. v. 
Miller & Lux, 152 F. 11, 81 C.C.A. 207 
[aff 146 °F. 574, and®=31-S.Ct. 11,.218 
U.S. 258, 54 L.Ed. 1032]; Taylor v. 
Hulett, 97 P. 37, 15 Idaho 265, 19 L.R. 
A.N.S. 535. 

[a] Answer and cross bill can op- 
erate only defensively in the original 
suit and cannot give defendant a right 
to have his title in the other state 
quieted. Rickey Land & Cattle Co. v. 
Miller & Lux, 152 F. 11, 81 C.C.A. 207 
fateei4é Bo b74-and 31)45S-Cre 14/218 
U.S. 258, 54 L.Ed. 1032]. 

93. Willey v. Decker, 73 P. 210, 11 
Wyo. 496, 100 Am.S.R. 939. 

94, Vineyard Land & Stock Co. v. 
Twin Falls Salmon River Land & 
Water Co., 245 F. 9, 157 C.C.A. 305. 

95. Morris v. Bean, 146 F. 423 [aff 
i590 He 651,°86 C.C.A. ‘619 (aft 34 'S:Ct. 
708, 221 U.S. 485, 55 L.Ed. 821)]. 


96. Baldridge v. Leon Lake Ditch, 
etc., Co., 80 P. 477, 20 Colo.App. 518. 


97. Pioneer Irr. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
132. 

98. State v. Parshall, 140 P. 830, 22 
Wyo. 318. 

[a] Similiarity to referee or mas- 
ter.—(1) Under some statutes relat- 
ing to a proceeding for the determina- 
tion of the relative rights of various 
claimants to the waters of a stream, 
in which proceeding an officer ascer- 
tains and determines the facts but 
does not enter a decree, the jurisdic- 
tion of the officer is similar to that of 
a referee or master (Sait River Val- 
ley Water Users’ Ass’n v. Norviel, 242 
P. 1013, 29 Ariz. 499 [den reh 241 P. 
503, 29 Ariz. 360]; In re Waters of 
Willow Creek, 236 P. 487, 119 Or. 155 
forder extending time to petition for 
reh mod 286 P. 763, 119 Or. 155, reh 


den 237 P. 682, 119 Or. 155, and decree 
mod on other grounds 239 P. 123, 119 
Or. 155]), (2) although it differs 
therefrom in that he has original ju- 
risdiction to initiate the proceeding 
(Salt River .Valley Water Users’ 
Ass’n v. Norviel; 242 P. 1013, 29 Ariz. 
499 [den reh 241 P. 503, 29 Ariz. 360]). 


[b] Water superintendent is not 
ccurt and has no jurisdiction to de- 
termine a demurrer. In re Waters of 
Willow Creek, 236 P. 487, 119 Or. 155 
[order extending time to petition for 
reh mode236.Pe 768, 119-Or> 155, reh 
den 237 P. 685, 119 Or. 155 and mod 
on other grounds 239 P. 123, 119 Or. 
Roos 

[c] Controversy between state and 
appropriator.—A state board invest- 
ed with statutory powers and duties 
with reference to the public waters of 
the state and constituting a quasi- 
judicial tribunal is not disqualified to 
hear a controversy between ithe state 
and an appropriator. Kersenbrock v. 
Boyes, 145 N.W. 837, 95 Neb. 407. See 
Larned v. Jenkins, 169 N.W. 723, 102 
Neb. 796 (the question should, at 
least ordinarily, be determined in the 
first instance by the board). 


[d] Wervritorial authority of state 
engineer is coextensive with the state. 
Santiam Reclamation Co. v. Porter, 
267 P. 820, 126 Or. 91 [reh den 268 P. 
9805126 Or 941. 


[e] Common law or statutory 
rights.—Under a statute conferring 
on a board of investigation powers 
only in respect of rights held under 
statutory authority, the board has no 
jurisdiction to declare and determine 
the common-law rights of the parties 
as to an easement. In re Evans, 18 B. 
emt One 

[f{] Rights on tributary alone.— 
Under a statute empowering a board 
to determine priorities on a stream 
and not requiring it to determine 
rights in a whole watershed at one 
time, it has jurisdiction to determine 
rights on a tributary alone. Laramie 
Irrigation & Power Co. v. Grant, 13 
P.(2d) 235, 44 Wyo. 392. 

99. Model Land & Irrigation Co. v. 
Baca Irrigating Ditch Co., 262 P. 517, 
83.Colo! 131;.. Broad Run Inv. Co. vy. 
Deuel, etc.,, Imp. Co., 108 P. 755, 47 
Colo. 573. 

[a] Limitations run against a suit 
to enjoin a wrongful diversion from 
the time when such diversion began 
and not from the time when the works 
by which the diversion is effected 


were begun. Fuller v. Swan River 
Placer Min. Co., 19 P. 836, 12 Colo. 12. 

1. New Mercer Ditch Co. v. New 
Cache La Poudre Irrigating Ditch Co., 
201 ,P. 557, 70 Colo: 351;) Bijou tar 
Dist. v. Weldon Valley Ditch Co., 184 
P. 332,67 -Colo...336. 

[a] It is impracticable to apply 
statute of limitations to some cir- 
cumstances, aS where defendant’s en- 
Jargement of his diversion and use 
has been so gradual and impercepti- 
ble that it is impossible to fix a time 
when plaintiff's rights were first en- 
croached on, the flow and quantity 
of water in the stream vary at dif- 
ferent times and seasons, defendant 
has not had uninterrupted use of the 
water, and it does not appear that 
plaintiff has ever been entirely de- 
prived of water. Morris v. Bean, 146 
Ee 423 farlr 15:9, 65st Siow CeyAce pmo 
(aff 31 S.Ct. 703,221 U.S. 485, 55 L-bd. 
821)]. 

2. Morris v. Bean, supra; New 
Mércer Ditch Co. v. New Cache La 
Poudre Irrigating Ditch Co., 201 P. 
557, 70 Colo. 351; Affolter v. Rough 
& Ready Irrigating Ditch Co., 154 P. 
738, 60 Colo. 519. 

[a] Public right of city in waters 
cannot be lost by laches on the part 
of its agents. City of San Diego v. 
Cuyamaca Water Co., 287 P. 475, 209 
Cal. 105. 

3. Ogilvy Irr., etc., Co. v. Insinger, 
75 BP. 598, 19 Colo.App. 380. 

4 Wixon v. Devine, 27 P. 777, 91 
Cal. 477; Riverside Water Co. v. Gage, 
26 P. 889, 89 Cal. 410; Last Chance 
Water Co. v. Heilbron, 26 P. 523, 86 
Cal. 1; Heilbron v. Kings River, etc., 
Co., 17 PP. 933" 76) Cal. Diss Alhambra 
Addition Water Co. v. Richardson, 14 
P. 379, 72 Cal. 598; Ledu v. Jim Yet 
Wa, 7 P. 731, 67 Cal. 346; MeRae v. 
Small, 85 P. 503, 48 Or. 1389. 

5. Hector Min. Co. v. Valley View 
Min. Co., 64 P. 205, 28 Colo. 315. 

6& White v. Brash, 78-P) 445, 3 
Ariz. 212; Churchill v. Baumann, 30 
P.' 770, 95: Cak. 541; Ogilvy Irr., etc. 
Co. v. Insinger, 75 P. 598, 19 Colo.App. 
380; McPhee v. Kelsey, 74 P. 401, 75 
P. 718, 44 Or. 193. 

7 Alamosa Creek Canal Co. v. Nel- 
son, 98 P..1112, 42 Colo. 140. 

8. ease v. Stein, 42 P. 867, 23° 


9. Alamosa Creek Canal Co. v. Nel- 
932.Po dat? 42 “Colom 40: 


10. Miller & Lux v. Rickey, 146 F. 
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nor may he question the right of plaintiff and his 
predecessors to appropriate the waters of springs on 
the land of a third person who is not complaining ;11 
a defense of recapture is unsound;!? defendant may 
not base a defense on his division of waters by a 
method wholly unjustified in law;*® and a claim 
that an association of a number of owners of water 
rights 1s paying the expenses of the action or pro- 
ceeding is not a defense.!* Where both plaintiffs and 
defendants claim by appropriation, neither can deny 
that at the time of their alleged appropriations and 
at all times thereafter the waters were subject to ap- 
propriation.1> While one cannot justify an inter- 
ference with the rights of a prior appropriator by 
merely showing that he is wholly dependent on the 
same supply of water,’® he may set up such depend- 
ence in connection with other matters.1’ An admis- 
sion by plaintiff that some water, less than he was en- 
titled to, entered his ditch may reduce the damages 
recoverable,t® but it does not defeat his cause of 
action.?® 


[§ 515] 5. Notice. The giving of notice by pub- 
lication, personal service, or service by registered 
mail, in compliance with statutory requirements, is 
necessary to confer jurisdiction in a statutory pro- 
ceeding to adjudicate the rights of users of water?° 
and to make the decree binding and conclusive on a 
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particular user or claimant.?!_ It is not necessary 
that notice be given of every step in the proceed- 
ings;?2 and the place where a published notice is 
printed is unimportant.?* 

[§ 516] 6. Parties—a. In General. On the initi- 
ation of statutory proceedings for the adjudication 
of priorities of right to the use of the public waters 
of the state and the giving of notice as provided by 
statute, all water users in the district become con- 
structively parties to the proceedings.?# 


[§ 517] b. Proper Parties. In a purely legal ac- 
tion for damages, several appropriators may not join 
as plaintiffs,?> nor may wrongdoers who did not act 
jointly be joined as defendants;?® but where two 
persons are joint tortfeasors, plaintiff may sue either 
or both.?" In an equitable or statutory proceeding, 
however, it may be proper to join a number of inter- 
ested persons as plaintiffs?® or defendants,?® regard- 
less of whether their interests are joint or several. 
Where water rights are owned in common, either ten- 
ant may sue alone for an infringement thereof.*° 


Public officers having jurisdiction over the distri- 
bution of water may be proper parties defendant ;*4 
and, under some statutes, the state engineer may in- 
itiate a proceeding to adjudicate the relative rights 
of appropriators of water from the same stream sys- 
tem;°? but it has been held that the legislature can- 


BGA Mattel 52. He Dt St CCxAl 207, (152 
1 PAPAS ASTOR Oak 218, and 31 S.ct. ily, 
218 U.S. 258, 54 lgarsas 1032]. See 
Lower Latham Ditch Co. v. Louden 
Irr. Canal Co., 60 P. 629, 27 Colo. 267, 
83 Am.S.R. 80 (it is not a defense that 
others junior in point of time to ei- 
ther of the parties to the action have 
diverted water which, if permitted to 
flow down the stream, would have 
supplied the needs of plaintiff, so that 
defendant could have continued his 
diversion without injury to plaintiff). 

11. Harris v. Chapman, 5 P.(2d) 
733, 51 Idaho 283. 

12. Bader Gold Mining Co. v. Oro 
Flectric Corp., 245 F. 449, 157 C.C.A. 
611. 


13. Wallace v. Weaver, 133 P. 1099, 
47 Mont. 437. 

14. North Boulder Farmers’ Ditch 
Co. v. Leggett Ditch & Reservoir Co., 
168 P. 742, 63 Colo. 522. 

15. Andrews vy. Donnelly, 
569, 59 Or. 138 

16. Roberts v. Arthur, 24 P. 922, 
15 Colo. 456. 

17. Roberts y. Arthur, 

18. See infra § 538. 

19. Tucker v. Missoula Light & 
WrateriCon 250) PY 11.77%) Mont: 91. 

20. Mexican Dam & Ditch Co. v. 
District Court of First Judicial Dist. 
in and for Ormsby County, 289 P. 
398, 52 Nev. 426. 

[a] Unsigned notice is insufficient. 
—In re Willow Creek, 144 P. 505, 146 
iP. 475, 74° Or. 592: 

[b] Notice given hy registered 
mail should be sent to the person’s 
post-office address as far as it could 


LGR: 


supra. 


be reasonably ascertained. In _ re 
Willow Creek, 144 P. 505, 146 P. 475, 
TA Or, 592: 

[ec] Publication in county.—(1) 


Under some statutes and the con- 
struction placed thereon the publica- 
tion of notice in a newspaper of gen- 
eral circulation in each county in 
which the stream system or any part 


thereof is located is essential to ju- 
risdiction to adjudicate the relative 
rights of all the users of the water 
of a stream system. Mexican Dam & 
Ditch Co. v. District Court of First 
Judicial Dist. in and for Ormsby 
County, 289 P. 3938, 52 Nev. 426. (2) 
However, under other statutes not 
requiring publication in each county, 
publication in the county in which 
the proceeding is instituted is neces- 
sary and sufficient to confer jurisdic- 
tion. Huerfano Valley Ditch & Res- 
ervoir Co. v. Hinderlider, 256 P. 305, 
81 Colo. 468; Wadsworth Ditch Co. v. 
Brown, 88 P. 1060, 39 Colo. 57. 

[d] Contents of published notice 
held sufficient.—Stratton v. Beaver 
Farmers’ Canal & Ditch Co., 287 P. 
861, 87 Colo. 349. 

21. In re Water Rights in Silvies 
River web eoo9s, L22NOrwe a7” sine re, 
Willow Creek, 144°P: 505, 146 BP, 475, 
74 Or. 592. 

22. In re Willow Creek, supra. 

23. In re Willow Creek, supra. 

24. Greeley & Loveland Irr. Co. v. 


Handy, DitchiCo:, 240 PV 270.77 Colo. 

25. Foreman vy. Boyle, 26 P. 94, 88 
Cal. 290. 

26. Howell v. Bent, 137 P. 49, 48 
Mont. 268; Miles v. Du Bey, 39 P. 
313, 15 Mont. 340. 

277. Norwood y. Hastern Oregon 
land «Cor, 5, R.C2a)) 1057, \1898.Or. 25 


[moda on other grounds 7 P. (2a) 996, 
13:9 Or: 25] 

28. Churchill v. Lauer, 24 P. 107, 
84 Cal. 233; Farmers’ High Line Ca- 
nal, etc.. Co. v. White, 75 P. ce Se ESD 
Colo. 114; Arkoosh vy. Big Wood Ca- 
nal Co., 283 P. 522, 48 Idaho 383; Frost 
v. Alturas Water Co., 81 P. 996, 11 
Tdaho 294; Hill v. American Land & 
Live Stock Co., 161 P. 408, 82 Or. 202. 


[a] Several owners of different 
tracts of land.—Churchill v. Lauer, 24 
P: 107, 84 Cal. 283: Barmers’ High 
Line Canal, ete., \Co. vw. White, .75 BP. 


415, 32 Colo. 114. 

[b] Persons having unequal inter- 
ests.—Arkoosh v. Big Wood Canal Co., 
283 P. 522, 48 Idaho 383. 

29. Cal.—Senior v. Anderson, 47 
P. 454, 115 Cal. 496; Hulsman v. Todd, 
31 P. 39, 96 Cal. 228; Hillman v. New- 
inston, 57 Cal. 56: 

Colo.—Squires v. Livezey, 85 P. 181, 
36 Colo. 302; Saint v. Guerrerio, 30 P. 
335, 17 Colo. 448, 31 Am.S.R. 320. 

Idaho.—Frost v. Idaho Irr. Co., 114 
P. 38, 19 Idaho 872. 

Nev.—Bliss v. Grayson, 56 P. 231, 
24 Nev. 422 [aff 59 P. 888, 25 Nev. 
329]. 

N.J.—Van Horn v. Clark, 40 A. 208, 
56 N.J.Eq. 476. 

Okl.—Gay v. Hicks, 124 P. 1077, 33 
Okl. 675 

Or whited vi (Cavin; 1058.2. 396 
5d Ory 98) 

Utah.—Deseret Irr. Co. v. McIntyre, 
52 P. 628, 16 Utah 398. 

Wash.—Haberman vy. Sander, 7 P. 
(2d) 563, 166 Wash. 453 [foll Law- 
rence) v. ,Sander,.7, Pi@d) _5b67.) vee 
Wash, 703, reh den 14 P.(2d) 961, 169 
Wash. 705]. ) 

[a] Unknown claimants may be 
made parties in a statutory adjudica- 
tion suit. El Paso) & R. Iv Ry. Cosky. 
District Court of Fifth Judicial Dist. 
within and for Chaves County, 8 P. 
(2d) 1064, 36 N.M. 94. 

30. Rodgers vy. Pitt, 129 EF. 932; 
Miller & Lux y. Rickey, 127 bites 
Rodgers v. Pitt, 89 F. 420; Union 
Mill, etc., Co. v. Dangberg, 81 BY ies 
Lytle Creek Water Co. v. Perdew, 4 
Pi: 426, 165 Cal. 4477: 

31. Farmers’ Independent Ditch 
Co. v. Agricultural Ditch Co., 45 P. 
444, 22 Colo. 513, .55 Am.S.R. 1497 
Big ‘Wood Canal Co. v. Chapman, 263 
P. 45, 45 Idaho 380. 

32. Mexican Dam & Ditch Co. v. 
District Court of First Judicial Dist. 
in and for richard County, 289 P. 393, 
52 Nev. 426 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 517-519] 


not authorize a public officer to bring a suit to settle 
private rights to the use of water or the priority of 
such rights.** 


Representation. Some water users may represent 
others in equity where their interests are common 
and not antagonistic.** Also, an operating or carry- 
ing company may maintain an equitable or statutory 
suit or proceeding on behalf of individual users of 
water,®® and likewise it may defend litigation in 
their behalf,®® provided its charter or articles of in- 
corporation show it to be organized for the purpose 
of facilitating the distribution of water among indi- 
vidual appropriators, rather than for the purpose of 
becoming an independent appropriator.?7 However, 
a corporation may not sue to recover damages suf- 
fered by a considerable number of stockholders not 
united in interest.?& 


Intervention. Any person who has an interest in 
the subject matter of the litigation and whose rights 
will be affected by the adjudication may be allowed 
to intervene and be made a party.*® However, in a 
purely statutory proceeding, claimants outside the 
district in which the adjudication is sought cannot 
become parties in the absence of statutory provision 
therefor.*° 


[§ 518] c. Necessary Parties. Applicable statu- 
tory requirements as to parties must be observed, 
and persons whose rights or claims are involved in 
the litigation and who will be affected by the relief 
demanded must be made parties.42 Conversely, a 
particular person may not be a necessary party 
where there is no statute requiring him to be made 
a party,*® or his rights are not involved in the suit 
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and no relief or recovery is sought for or against 
him.** Also, a person is not a necessary party where 
his rights are entirely derived from, and dependent 
on, the rights of another, who is a party.4° While 
users or claimants other than those originally made 
parties may be “necessary” parties in the sense that 
it is desirable to determine in one action the rights of 
all users or claimants of water of the same stream 
or system,*® in some instances they may not be “ 

dispensable” parties in the sense that no relief can 
be granted without their presence,** and in such in- 
stances it is largely diseretionary with the trial court 
to order, or not to order, them to be brought in.*® 


State, officer, or board. The state is not a neces- 
sary party to a suit wherein a general adjudication 
of water rights is not sought.*® Also, in some in- 
stances an officer or board may not be a necessary 
party,°° as where the suit primarily involves the 
right of an individual®! and not matters in charge 
of the officer or board.®? 


[§ 519] 7. Pleading—a. In General. Although 
both plaintiff and defendant are riparian owners, 
they are authorized so to frame their pleadings as to 
waive their rights as riparian owners and claim as 
appropriators.°* Each party must set up in his 
pleading the ultimate facts on which his claim is 
based.5* Where it appears from the pleadings that 
each party claims the right to take all the water of 
a particular stream, the pleadings cannot be con- 
strued as presenting a suit to ascertain and declare 
the respective rights and priorities of the parties in 
the use of the water.®® 


In statutory proceeding, strict rules of pleading 


33. Bear Lake County v. Budge, 75 
P. 614, 9 Idaho 703, 108 Am.S.R. 179 


34. La Luz Community Ditch Co. 
v. Town of Alamogordo, 279 P. 72, 
34 N.M. 127. 

35. Salt River Valley Water Us- 
ers’ Ass’n v. Norviel, 241 P. 503, 29 
Ariz. 360 [reh den 242 P. 1013, 29 
Ariz. 499]; Sterling v. Pawnee Ditch 
Ext. Co., 94 P. 329, 42 Colo. 421, 15 
L.R.A.N.S. 238; Farmers’ Independ- 
ent Ditch Co. v. Agricultural Ditch 
Co., 45 P. 444, 22 Colo. 513, 55 Am.S. 
R. 149: Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380. 


36. Caviness v. La Grande Irr. Co., 
119 P. 731i, 60 Or. 410. 

37. Caviness v. La Grande Irr. Co., 
supra. 

88. Nevada Ditch Co. v. Pacific 
Live Stock Co., 127 P. 984, 63 Or. 363. 


39. Cache La Poudre Irr. Ditch Co. 
v. Hawley, 95 P. 317, 43 Colo. 32; 
Nichols v. McIntosh, 34 P. 278, 19 
Colo. 22; Independent Irr. Co. v. Bald- 
win, 252 P. 489, 43 Idaho 371; West 
Point Irrigation Coren Moroni & Mt. 
1e4 Se goed Ditch Co., 46 P. 762, 14 
Utah 12 


40. Ft. Lyon Canel Co. v. Nation- 
al Sugar Mfg. Co., 189 P. 252, 68 Colo. 
36. 


41. Weiser Irr. Dist. v. Middle Val- 
ley Irrigating Ditch Co., 155 P. 484, 
28 Idaho 548. 


42. Humboldt Land & Cattle Co. v. 
Allen, 14 F.(2d) 650 [aff 47 S.Ct. 574, 
Tiassa, al dad. te 4] Terrace 
Irr. Dist. v. Neff, (Colo.) 19 P.(2d) 
754; Marlatt v. Prosser, 179 P. 141, 
66 Colo. 91; Farmers’ High Line Ca- 
nal, etc, Co: ve White, (75. Pt 415, 32 
Colo. 114; Washington State Sugar 
Co. v. Goodrich, 147 P. 1073, 27 Ida- 


(6%) Cy J-—6%) 


ho 26; Biggs v. Miller, (Tex.Civ.App.) 
147 S.W. 632. 

43. <Affolter v. Rough & Ready Ir- 
Ueotips Ditch Co., 154° PR. 7388, 10 Colo: 

44, Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 BF. 30, 157 C.C.A. 326; North Boul- 
der Farmers’ Ditch Co. v. Leggett 
Ditch & Reservoir Co., 168 P. 742, 63 
Colo. 522. 

[a] Appropriators above lands of 
parties.—Other appropriators of wa- 
ters of the creek above the lands of 
the parties need not be made parties 
to an action to determine whether 
defendants shall be enjoined from 
wrongfully diverting waters to the 
damage of plaintiffs. Beck v. Bono, 
110 ee 13,59) Wash. £79. 


45. Conrad Inv. Co. v. U. S., 161 
FE. 829, 88 CC.A. 647 [aff 156 F. 123]; 
Farmers’ Co-operative Ditch Co. v. 
Riverside JIrr. Dist., 94 P. 761, 764, 
765, 14 Idaho 450, 462, 463, 464; In 
re Water Rights of Deschutes River 
and its Tributaries, 294 P. 1049, 134 
Or. 623 [mod op 286 P. 563, 134 Or. 
623]; Biggs v. Miller, (Tex.Civ.App.) 
147 S.W. 632. 


46. Washington State Sugar Co. v 
Sheppard, 186 F. 233. 


47. Washington State Sugar Co. v. 
Sheppard, supra; Frost v. Idaho’ Irr. 
€o;,° 114 P.738;.19) Idaho 372: 


48, Washington State Sugar Co. v. 
Sheppard, 186 F. 233; Weiser Irr. 
Dist. v. Middle Valley Irrigating 
Ditch Co., 155 P. 484, 28 Idaho 548. 


[a] Exercise of discretion.—(1) 
Where, in a suit to enjoin defendants 
from interfering with complainant’s 
diversion of water from a natural 
stream for irrigation purposes, and 
to determine the several rights of the 


parties to the waters of the stream, it 
appears that third persons not made 
parties claim the right to use the wa- 
ters of the stream, and that their 
use diminishes the supply available 
for other purposes, and it is difficult, 
if not impossible, to determine how 
much water complainant should be 
required to permit to pass through 
its dam to supply the rights of de- 
fendants without also determining 
the rights of the third persons, the 
third persons are necessary parties 
to a complete adjudication and the 
court, in its discretion, may require 
that they be made parties. Washing- 
age State Sugar Co. v. Sheppard, 186 

233. (2) In one case the court, on 
on remanded the cause with 
directions to allow. the parties a rea- 
sonable time to institute a statutory 
proceeding and in the event of their 
failure to do so to require all parties 
in interest to interplead. Pacific Live 
Stock Co. v. Silvies River Irr. Co., 200 
RB. 487, 118) CGAL 513° 


49. Clark v. North Cottonwood Ir- 
rigation & Water Co. of Farmington, 
(Utah 11 P.(2d) 300; Morris v. 
Smith, 288 P. 1068, 76 Utah 162. 


50. North Powder Milling & Mer- 
cantile Co. v. Pacific Fruit Express 
Cos, 193 P2893; 101 Ores 


51. Board of Water Engineers vy. 
oat (Tex.Civ.App.) 35 S.W.(2d) 


52. Boulware v. Parke, 43 P. 680, 
4 Idaho 692. 


53. Caviness v. La Grande Irr. 
19) eo 6 OnOr 40, 


54. Joyce v. Rubin, 130 P. 793, 23 - 


Co., 


Idaho 296. 
55. Andrews y. Donnelly, 116 P. 
569; 59 Or. 138. 
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do not prevail.°* However, 


for will be given effect.*7 


In equitable suits involving water rights, strict 
rules of pleading need not be adhered to.°® 
[§ 520] b. Bill, Petition, or Complaint. 
petition, or complaint must state a cause of action®® 
plaintiff’s right to the water in ques- 
tion®® and defendant’s wrongful interference with,, 


by alleging 


or encroachment on, that right ;°+ 
negative possible defenses.°? 


er wrong.®* 


56. In re Water Rights in Silvies 
River; 257 P:693, 122 Or. 47. 


57. Ruddell v. Sixth Judicial Dist. 
Court in and for Humboldt County, 
(Nev.) 17 P.(2d) 693. See Gans & 
Klein Inv. Co. v. Sanford, 8 P.(2d) 
808, 91 Mont. 512 (where the only 
pleading required by statute is a writ- 
ten complaint, the practice of permit- 
ting the filing of demurrers, motions, 
and answers is not commended). 


[a] Statute does not deprive 
claimant of substantial right.—-Hum- 
boldt Land & Cattle Co. v. District 
Court of Sixth Judicial Dist., 224 P. 
612, 47 Nev. 396. 


58. Vaughan v. Kolb, 280 P. 518, 
130 Or. 506; In re Water Rights in 
Silvies River, 237 P. 322, 115 Or. 27. 

[a] Great particularity in plead- 
ings is not required. Ellison Ranch- 
ing Go. v. Woodward, 34 F.(2d) 820. 


59. Zosel v. Kohrs, 234 P. 1089, 72 
Mont. 564; Fairbanks v. Hidalgo 
County Water Improvement Dist/ 
No. 2, (Tex.Civ.App.) 261 S.W, 542. 


[a] Construction in testing suffi- 
ciency.—In testing the sufficiency of 
a complaint, its allegations will be 
construed in the light of the law ap- 
plicable to the facts. Custer v. Mis- 
soula Public Service Co.; 6 P.(¢2da) 131, 
91 Mont. 136. 


[b] Petitions and complaints held 
sufficient: (1) Salt River Valley Wa- 
ter Users’ Ass’n v. Norviel, 241 P. 503, 
29 Ariz. 360 [reh den 242 P. 1013, 29 
Ariz. 499]; Ft. Morgan Reservoir & 
Irrigation Co. v. Putnam Ditch Co., 
250 P. 1096, 80 Colo. 305; Conley v, 
Dyer, 95 P. 304, 43 Colo. 22; Hays v. 
De Atley, 212 P. 296, 65 Mont. 558; 
Salazar v. Smart, 30 P. 676, 12 Mont. 
395. .(2) To state a cause of action. 
Daggs v. Howard Sheep Co., 145 P. 
140, 16 Ariz. 283; Bijou Irr. Dist. v. 
Weldon Valley Ditch Co.,.184 P. 382, 
67 Colo. 336; Custer v. Missoula Pub- 
lic Service Co., 6 P.(2d) 131, 91 Mont. 
136; Popham v.,Holloron, 275 P. 1099, 
84 Mont. 442 (even though employing 
a synonym for a statutory term); 
Donich v. Johnson, 250 P.. 963, 77 
Mont. 229; Bennett v. Quinlan, 131 
P. 1067, 47 Mont. 247; Springer v. 
Dunn, 241 PP. 991, 117 Or, 30; ‘Terry 
v. Heppner, 291 N.W. 705, 48 S.D. 10 
(as against general demurrer); Tan- 
ner v. Provo Reservoir Co., 2 P.(2d) 
107, 78 Utah 158 (to quiet title to wa- 
ter right). See Holbrook Irr. Dist. 
v. Arkansas Valley Sugar Beet & 
Irrigated Land Co., 42 F.(2d) 541 
(where a bill containing several caus- 
es of action was held sufficient as to 
some and insufficient as to others). 


a statutory prohibition | 
of any pleadings other than those expressly provided 
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Allegations as to parties. 
provisions for bringing in necessary parties not orig- 


[§§ 519-520 


Where there are ample 


inally made defendants, it is not necessary to al- 


The bill, 


but it need not etalace 


The complaint should 
be sufficiently specific and certain to inform the 
court of the nature of the case to be tried.®* 
it should allege facts®* and not merely legal con- 
elusions;®® but it is sufficient if the requisite ulti- 
mate facts are alleged;*® and no great particularity 
is required in alleging defendant’s diversion or oth- 


Also, 


lege that the named defendants are all the persons 
who claim rights on the stream or stream system.°* 
The defect, if any, in a complaint arising from the 
fact that it does not allege that plaintiff is an in- 
habitant of the state cannot be reached by general 
demurrer, where it does not appear from the com- 
plaint that plaintiff is not an inhabitant of the 


Where plaintiff claims as appropriator, he should 
allege the fact of appropriation,’® describe the lands 
in connection with which or for the benefit of which 
his appropriation was made,*! and show the need of 
the water’? and the amount which he uses. or. to 
which he claims to be entitled.7? 


In an action by an 


irrigation company to determine the priority of 


(3) To authorize an injunction. Blue 
Creek Land & Livestock Co. v. Battle 
Creek Sheep Co., (Idaho) 19 P.(2d) 
628 (temporary restraining order); 
Robison v. Mathis, 234 P. 690, 49 Nev. 
35; Ward County Water Improve- 
ment Dist. No. 3 v. Ward County Irr. 
Dist. No. 1, (Civ.App.) 237 S.W. 584 
[mod on other grounds 295 S.W. 917, 
w17" Lex, 11042 

[ec] Complaints held insufficient: 
(1) McLean vy. Farmers’ High Line 
Canal, etc., Co., 98 P. 16, 44 Colo. 184. 
(2) To state a ‘cause of action to qui- 
et title to a water right. Willis v. 
Willis 194 470.033, ldahopsocw cs) 
To warrant the issuance of a tempo- 
rary injunction. Daniels v. Adair, 
220 P. 107, 38 Idaho 130. 

60. U.S.—Miller & Lux v. Rickey, 
WAG As ies 


Cal.—Silver Creek, etc., Land, etc., 
Col -v. Hayes, 45 Pi 191, 9113 ‘Cale 142; 
Bpareur Ve tleard, 2 deo Los) 90uCal. 


Colo.—White v. Nuckolls, 112 P. 
329, 49 Colo. 170; Cooper v. Shannon, 
ae P. 175,36 Colo. 98, 118 Am.S.R. 


Hawaii.—Palolo Land & Improve- 
ment Co., Ltd., v. Terr., 18 Hawaii 30. 


Mont. —Salazar v. Smart, 30 P. 676, 
12 Mont. 395. 


Utah.—Hague v. Nephi Irr. Co., 52 
Po6onLowutane 421, 67 Am-sar. 634, 
41 L.R.A. OLE 


Tide iilee v. Lake Irr. Co., 67 
P. 996, 27 Wash. 447. 


[a] Sufficient allegations.—(1) A 
general allegation of ownership is 
sufficient where the question is one 


of title only, and not of priority of | 


right. Farmers’ High Line Canal & 
Reservoir Co. v. Webber, 201 P. 555, 
70 Colo. 348. (2) An allegation that 
plaintiffs are the owners and in pos- 
session of mining claims, without set- 
ting out any of the particulars of 
their title, is sufficient where the 
ownership and possession of the 
claims draws to them the right to the 
use of the water flowing in the nat- 
ural channel of the stream. Leigh 
Co. v. Independent Ditch Co., 8 Cal. 
328. (3) A pleading which clearly 
sets forth the facts constituting the 
basis of the claims of the parties to 
the waters of the stream and the 
right to have the same pass through 
the ditch is sufficient, although it is 
uncertain whether the parties are 
entitled to the waters as _ riparian 
owners or by adverse use. Strong v. 
Baldwin, 97 P. 178, 154 Cal. 150, 129 
Am.S.R. 149. 


61. Hulsman v. Todd, 31 P. 39, 96 
Cal. 228; Salazar v. Smart, 30 P. 676, 
12 Mont. 395. 


62. Sterling v. Pawnee Ditch Ex- 
tension Co., %, a 339, 42 Colo. 421, 15 
L.R.A.N.S. 23 


63. pie v. eget 157 PB. 206, 61 
Colo. 316. 

64. White v. Nick6lia, 1L27P7329; 
49 Colo. 170; -Sterling v. Pawnee 
Ditch xtension Co!, 94 P. 339, 42 
Colo. 421, 15 L.R.A.N.S. 238. 


65. Sterling v. Pawnee Ditch HEx- 
tension Co., supra. 


fa] Allegations held not legal con- 
clusions.—Robison v. Mathis, 234 P. 
690, 49 Nev. 35. 


66. Robison v. Mathis, supra. 


67. Miller & Lux v. Rickey, 127 F. 
573; Cline v. Stock, 98 N.W. 454, 102 
N.W. 265, 71 Neb. 70. 


[a] Counts.—The fact that the di- 
version is accomplished by several 
different means is not important 
enough to require as many differ- 
ent counts in the complaint. Gale & 
rae v. Tuolumne Water Co., 14 
al. . 


68. Ellison Ranching Co. v. Wood- 
ward, 34 F.(2d) 820. 


69. Bigler v. Welker, 141 P. 124, 
16 Ariz. 44. 


70. U.S.—United States v. Ben- 
nett, 207 F. 624, 125 C.C.A. 186, EAR: 
A.1916B 1010. 


Ariz.—Dagegs v. Howard Sheep Co., 
145 PB. 140, “6 Ariz. 283. 


Cal.—Strong v. Baldwin, 70 P. 288, 
U3) Cals 432? 


Colo.—Wellington v. Beck, 70 P. 
687, 30 Colo. 409; Church v. Stilwell, 
54 P. 895, 12 Colo. App. 43. 


Mont.—Norman v. Corbley, 79 P. 
1059, 32 Mont. 195; Salazar v. Smart, 
30 P. 676, 12 Mont. 395. 


‘Or.—McCall v. Porter, 70 P. 820, 71 
P. 976, 42 Or. 49. 


[a] Appropriation held sufficient- 
ly alleged.—Allen v. Magill, 189 P. 
986, 190 P. 726, 96 Or. 610; Peterson 
Vv. Lund, DUES LES ISI Ah a Utah 162. 


71. Miller & Lux v. Rickey, 127 F 
573; Porter v. Pettengill, 110 P. 393, 
57 Or. 247. 

72. Porter v. Pettengill, supra. 

73. Priest v. Union Canal Co., 6 
Cal. 170; Church v. Stilwell, 54 P, 


S9by Le Colo. App. 43; Porter vy. Pet- 
tengill, 110 P. 393, 57 Or. 247; Long- 
mire v. Smith, 67 P. 246, 26 Wash. 439, 
5S DMR Aw S08. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 520-524] 


appropriation between its ditch and that of anoth- 
er company, it is not necessary to set out the names 
of the users of water from plaintiff’s ditch’? or 
facts relating to their individual appropriations.?® 


Where plaintiff relies on prescription, he must al- 
lege adverse use.7° 


Action based on abandonment. In an action by 
several plaintiffs against several defendants, a com- 
plaint alleging abandonment of water is not good as 
against a general demurrer where it does not allege 
that any specific quantities of the abandoned water 
have been used by plaintiffs respectively.*7 


[§ 521] ce, Answer or Cross Pleading. Defendant 
has the burden of pleading defenses,*7® and, where he 
seeks affirmative relief, of pleading facts sufficient 
to entitle him to such relief.‘® The omission of veri- 
fication of defendant’s statement of claim is a mere 
irregularity®® not affecting jurisdiction.®? 

[§ 522] d. Amended Pleadings. In a proper case 
an amendment of the complaint®? or answer’* may 
be allowed‘ or directed so as to make the pleadings 
conform to the proof.s4 In equity, amendments of 
claims or pleadings should be liberally allowed.*5 


[a] Allegation that plaintiff is en- 
titled to all water in a creek during 
the dry season is too indefinite. Port- 
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[§ 523] 8. Issues, Proof, and Variance. The is- 
sues to be tried are those made by the pleadings.*® 
Considerable latitude may be allowed in the evidence 
received to prove a general allegation of right or 
ownership;** and failure to prove the origin of an 
easement for conveying water exactly as alleged is 
not fatal where the averments as to origin may well 
be regarded as surplusage.§& Plaintiff need not 
prove title to the land for or on which the water is 
employed where his rights rest on appropriation 
and use.’® Matters not alleged in, or put in issue 
by, the pleadings may, in the absence of objection, 
be properly admitted in evidence by the court for 
the purpose of informing it of surrounding facts.°° 
A substantial variance between pleadings and proof 
is fatal.®+ - 


[§ 524] 9. Evidence®?—a. Presumptions and Bur- 
den of Proof—(1) Presumptions.°* A person in pos- 
session of ditches and water rights is presumptively 
the owner thereof.°* While the use of water by a 
riparian owner is presumably riparian,®® and the 
presumption is against the acquisition of title by 
adverse use,?° open, continuous, and adverse use will 
raise a presumption of a claim of right.°7  Pre- 


Miller v. Conley, 


[a] Amendment held erroneously 
See Riverside 


refused.—Lawson v. McBride, 264 P. 
727, 71 Utah 239. 


er vy. Pettengill, 110 P. 393, 57 Or.| 410 (Some, although not other, de- 
247. fenses). 
[b] Standard of measurement.— 79. Ramsey v. District Court of 


“In the absence of a statute requiring 
a plaintiff's claimed water right to 
be set out in the complaint by a cer- 
tain standard of measurement, such 
an allegation is unnecessary.’ Robi- 
Be v. Mathis, 234 P. 690, 49 Nev. 35, 


{c] Quantity held sufficiently al- 
leged.—Robison v. Mathis, 234 P. 690, 
49 Nev. 35; Caviness v. La Grande 
Mii nOO. ud 9) er ol OOLOT.24.105 

74. Farmers’ Independent Ditch 
Co. v. Agricultural Ditch Co., 45 P. 
444, 22 Colo. 518, 55 Am.S.R. 149. 

75. Farmers’ Independent Ditch 
Co. v. Agricultural Ditch Co., supra. 


76. .Cannon y. Atlantic Coast Line 
Re Co: 81 S.H.~476, 97 S.C. 233. 

77. Inman v. Round Valley Irr. 
Co., 238 P. 1018, 41 Idaho 482. 


78. Greeley & Loveland Irr. Co. 
v. Farmers’ Pawnee Ditch Co., 146 P. 
247, 58 Colo. 462. 

[a] Several denials do not over- 
come plaintiff’s positive and specific 
charges. Humboldt Land & Cattle 
Co. v. Allen, 14 F.(2d) 650 [aff 47 S. 
Ciassieees i420 OLS. Wlis, (i. Lend Vera: 


[b] Paramount title in third per- 
son, to be available as a defense, must 
be specially pleaded. Humphreys v. 
McCall, 9 Cal. 59, 70 Am.D, 621. 


[ec] Prescriptive right (1) may be 
pleaded generally by pleading that 
the action is barred by the statute 
of limitations and referring to the 
appropriate section of the code of civ- 
il procedure. E. Clemens Horst Co. 
v. Tarr Mining Co., 163 P. 492, 174 
Gal. 430. (2) It is not necessary to 
plead that the parties against whom 
the right is claimed and those under 
whom they claim were free from 
disabilities throughout the prescrip- 
tive period. Martin v. Burr, 228 S. 
W. 543, 111 Tex. 57 [rev (Civ.App.) 
171 S.W. 1044]. 

[d] Answer will be fairly con- 
strued.—Cheda v. Southern Pac. Co., 
134 P. 717, 22 Cal.App. 373. 

[e] Defenses held insufficiently 
pleaded.—Bieser v. Stoddard, 216 P. 


Sixth Judicial Dist. in and for Lemhi 
County, 193 P. 733, 33 Idaho 296. 


[a]. Cross complaint by defendant 
claiming as riparian owner is defec- 
tive when it does not state that the 
water flows across or by land owned 
by him. Silver Creek, etc., Land, 
ere Co. v. Hayes, 45 P. 191, 113. Cal. 
142. 


[b] If cross bill operates defen- 
sively in some substantial way, it is 
germane to the original bill. Rickey 
Land & Cattle Co. v. Wood, 152 F. 22, 
81 C.C.A. 218 [aff 146 F. 574, and 31 
S.Ct. 11, 218 U.S. 258, 54 L.Ed. 1032]. 


80. Estes v. Crann, 216 P. 517, 73 
Colo. 438. 


81. Estes v. Crann, supra. 
82. Driskill v. Rebbe, 117 N.W. 
35,, 22° SD: . 242- [mod on” other 


grounds 133 N.W. 246, 28 S.D. 331]. 
See Turvey v. Kincaid, 226 P. 219, 111 
Or. 287 (amendment of a claim in the 
nature of a pleading). 


83, Title Insurance & Trust Co. v. 
ee & Wux;=f90' Ps 433, 183) Cal. 


[a] Construction of pleading.— 
Where, in a suit involving the right 
to the water of a lake, defendant 
alleged the diversion of forty inch- 
es through a fifteen-inch pipe for the 
irrigation of lands and for an emer- 
gency supply, an amended pleading, 
alleging that it had connected the 
pipe with a reservoir connected with 
its system of pipes supplying a city 
for the purpose of appropriating the 
water for a reserve for emergency 
uses, did not show that it had a right 
to anything in excess of the forty 
inches. Duckworth v. Watsonville 
Water, etc., Co., 110 P. 927, 158 Cal. 
206. 

84. Joyce v. Rubin, 130 P. 7938, 23 
Idaho 296; In re Owyhee River Wa- 
ter Rights, 259 P. 292, 124 Or. 44 
[mandate recalled and corrected 265 
12 “lola WPAssy Oi eteerAO Sale 


85. In re Water Rights in Silvies 
River, 237 P. 322, 115°Or. 27. 


(a) 660; 


86. Fields v. Kincaid, 184 P. 832, 
67 Colo. 20; Dunn v. Boyd, 271 P. 2, 
46 Idaho 717; Joyce v. Rubin, 130 P. 
793, 23 Idaho 296. 


[a] Particular matters held not 
put in issne.—Walnut Irr. Dist. v. 
Burke, 110 P. 518, 158 Cal. 168; Lake- 
side Irr. Co. v. Kirby, (Tex.Civ.App.) 
166 S.W. 715. 


87. McKinley Bros. v. McCauley, 
9 P.(2d) 298, 215 Cal. 229; Garbarino 
Vou Noce, 183" BP. 582) dSiGal. 125.) GAs 
L.R. 1483; Shaw v. Proffitt, 109 P. 584, 
yee P. 1092, 57 Or. 192, Ann.Cas.1913A 


88. Tripp v. Bagley, 276 P. 912, 
74 Utah 57, 69 A.L.R. 1417. 


89. Silver Peak Mines v. Valcalda, 
79 F. 886 [aff 86 F. 90, 29 C.C.A. 591]; 
Phillips v. Coburn, 72 P. 291, 28 Mont. 
45; Chiatovich v. Davis, 28 P. 239, 
17 Nev. 133. 


90. Donich v. Johnson, 250 P. 963, 
77 Mont, 229. 

91. City and County of Denver v. 
Walker, 101 P. 348, 45 Colo. 387. 

92. Judicial notice of local cus- 
toms as to appropriation see Evi- 
dence §§ 1815, 1858. 

93. Presumptions on appeal see 


infra § 549. 


94, Evans Ditch Co. v. Lakeside 
pit Co., 108 BP: 102%, 138 Cal.-App. 
it) 


95. Morgan v. Walker, (Cal.) 20 P. 
Seneca Consol. Gold Mines 
Co. v. Great Western Power -Co. of 
California, 287 P. 98, 209 Cal. 206, 70 
A.L.R. 210; Oliver v. Robnett, 210 P. 
408, 190 Cal. 51. 


96. Seneca Consol. Gold Mines Co. 
v. Great Western Power Co. of Cali- 
fornia, 287% 5/9356 209) Cal) 2G se domAS 
L.R. 210;-Spring’ Creek Irr, Co, v. 
Zollinger, 197 P. 737, 58 Utah. 90: 


[a] In absence of showing that 
use was adverse, it is: presumed to 
have been permissive. Duvall v. 
White, 189 P. 324, 46 Cal.App. 305. 


97. Last Chance Ditch Co. v. Saw- 
yer, 204 P. 654, 35 Idaho 61; Walley 
Va ANE 104 N.E. 318, 56 Ind.App. 
alas 
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sumptions are sometimes indulged in favor of an 
appropriation®® and acts done by an appropriator.°®® 
However, where a subsequent appropriator intends 
to convey water several miles from the lands of a 
prior appropriator, it will be presumed that no sub- 
stantial part of the water conveyed will find its way 
into the natural water channel so as to be reclaim- 
able by the prior appropriator after its use by the 
subsequent appropriator.t Where the supply of 
water in a nonnavigable stream is limited, the pre- 
sumption is that the riparian lands require all the 
waters of the stream;* but where the supply is more 
than ample for all possible riparian uses, the pre- 
sumption is that the diversion by a nonriparian user 
will not injure any riparian right.® 

Acts and decisions of officials. It will be presumed 
that the state engineer performed his statutory du- 
ties,* especially as to making certain information a 
matter of record in his office.5 However, in the ab- 
sence of a showing that the commissioner of the 
general land office has determined that certain lands 
are or are not desert lands, it will be presumed that 
no such determination by the commissioner has been 
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[§§ 524-525 


made.® 


[§ 525] (2) Burden of Proof—(a) In General. 
Plaintiff has the burden of proving each of the ma- 
terial allegations of his cause of action.‘ He has 
the burden of proving his need for,’ and right to,® 
the water, his ability to use it through his system of 
distribution,!® the quantity of water to which he is 
entitled,!1 an invasion of his rights,+? and the fact, 
nature, and extent of the injury suffered in conse- 
quence of the acts of defendant complained of.** 
However, where, in a suit to quiet title, it appears 
that the water in controversy arises on plaintiff’s 
lands and that plaintiff has been in control thereof 
for several years, the burden is cast on defendant 
to show the nature and extent of his right.14 The 
burden of proving that a public official has not per- 
formed his statutory duties is on the party who al- 
leges nonperformance.?® 


In action to change point of diversion, plaintiff 
has the burden of showing that the change will not 
injuriously affect the vested rights of ‘other per- 
sons.?® 


98 See cases infra this note. 

fa] Valid appropriation.—The 
presumption from long-continued use 
of waters of springs without the 
landowner’s objection is that the wa- 
ter was validly appropriated and 
used. Harris v. Chapman, 5 P.(2d) 
733, 51 Idaho 283. 

fb] Intent to appropriate will be 
presumed from the diversion and use 
of waters of a creek for irrigation 
purposes. Wheat v. Cameron, 210 P. 
761, 64 Mont. 494. 


99. See cases infra this note. 


[a] Quantity used.—(1) An _ ap- 
propriator will be presumed to have 
used no more water for irrigation 
purposes than was reasonably nec- 
essary. Union Colonization Co. v. 
Madera Canal & Irrigation Co., 178 
Pi957,) 179) Call 774. (2), Hong=con- 
tinued use of a given quantity of wa- 
ter by appropriation may raise a 
presumption of necessary and benefi- 
cial use,-for it is reasonable to sup- 
pose that one would not destroy or 
impair the value of his land by the 
use of an excessive amount. Joerger 
v. Pacific Gas & Hlectric Co., 276 P. 
1017, 207 Cal. 8. See Campbell v. In- 
eacehaay, allel Were Baa” Bie KOMI ey ay 53 
(the use by a landowner and his pred- 
ecessors for many years, without ob- 
jection from adjacent owners, of sev- 
enty-five inches of water from a ditch 
for agricultural purposes makes it 
proper to infer that the use of such 
amount was necessary to produce 
profitable crops). 


1. Bastian v. Nebeker, 163 P. 1092, 
49 Utah 390. 


2. Brown v. Chase, 217 P. 23, 
Wash. 542. 

3. Brown v. Chase, supra. 

4 Humboldt Land & Cattle Co. v. 
Allen, 14 F.(2d) 650 [aff 47 S.Ct. 574, 
RAS Tay TL Tawid. 3145 Bie 
Wood Canal Co. v. Chapman, 263 P. 
45, 45 Idaho 380. 


5. Nichols v. Hufford, 133 P. 1084, 
21 Wyo. 477. 


6 San Joaquin & Kings River Ca- 
nal & Irrigation Co. v. Worswick, 203 
P. 999, 187 Cal. 674 [cert den 42 §.Ct. 
382, 258 U.S. 625, 66 L.Ed. 797]. 


7. FWederal Land Bank of Spokane 
v. Union Cent. Life Ins. Co., 6 P.(2d) 
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486, 51 Idaho 490; Tucker v. Missoula 
ries & Water Co., 250 P. 11, 77 Mont. 


a] Rule applied.—(1) Where 
plaintiff only had an inferior right to 
ine waters of a creek, the burden was 
on him to show that the overflow of 
the lake to which he claimed a supe- 
rior right was not tributary to the 
ereek, Ryan v. Quinlan, 124 P. 512, 
45 Mont. 521. (2) To be entitled to 
the water of a stream to the extent 
to which he has increased it by his 
own efforts, plaintiff must show that 
he augmented, and not merely hasten- 
ed, the flow. Leadville Mine Develop- 
ment Co. v. Anderson, 17 P.(2d) 303, 
91 Colo. 5386. (3) Where, at the time 
defendant became possessed of ri- 
parian rights, plaintiff was using only 
enough water for stock, domestic 
purposes, and irrigation of six acres, 
if plaintiff had at the time of the orig- 
inal diversion planned for additional 
water to irrigate newly cultivated 
land, and had not completed prepara- 
tion thereof at the time of defend- 
ant’s entry on the government land, 
but continued thereafter with due 
diligence to use such additional wa- 
ter, the burden was on plaintiff to 
prove such facts. Haight v. Costan- 
ich, 194 P. 26, 184 Cal. 426. 


8. Tucker v. Missoula Light & Wa- 
ter Corn 250) Raw) 7 sMiont.. Oil. 


[a] Need for increased supply.— 
A party desiring an increased supply 
of water, for land to be developed in 
the near future has the burden, in 
a suit to determine water rights, of 
showing that he intends to, and will, 
within a reasonable time, bring more 
of his land under cultivation and 
have use for an increased amount of 
water. State v. American Fruit 
Growers, 237 P. 498, 1385 Wash. 156, 


9. Cal.—Haight v. Costanich, 194 
P. 26, 184 Cal. 426; Griseza v. Ter- 
williger, 77 P. 1034, 144 Cal. 456. 


Colo.—Buckers Irr., ete., Co. v. 
Farmers’ Independent Ditch Co., 72 
Pwo Si Colon (62: 


Idaho.—Rowland v. Kellogg Power 
& Water Co., 253 P. 840, 43 Idaho 643. 
See Call v. Coiner, 251 P. 617, 43 Ida- 
ho 320 (plaintiffs, seeking to enjoin 
the use of an irrigation ditch, have 
the burden of establishing exclusive 
ownership). 


Iowa.—Wenig v. City of Cedar Rap- 
ids, 178 N.W. 927, 187 Iowa 40. 


Mont.—Tucker v. Missoula Light & 
Water Co., 250 P. — 7. Mont ie 
pee Vie Carroll, 76 P. 805, 30 Mont. 


Porto Rico.—Irizarry v. Trujillo, 16 
Porto Rico 19. 


Wash.—Miller v. Lake Irr. Co., 67 
P. 996, 27 Wash. 447. 


[a] Where source of plaintiff’s 
supply is not visible, he must show 
its existence and character. Howard 
v. Perrin, 76 P. 460, 8 Ariz. 347 [aff 
26° S.Ct. 195; 200° U.S. "71s 50: esas 
374]; La Jara Creamery, ete., Assoc. 
v. Hansen, 83 P. 644, 35 Colo. 105. 


10. Tucker v. Missoula Light & 
Water Co., 250 P. 11, 77 Mont. 91. 


11. Cal.—Pabst v. Finmand, 211 P. 
11, 190 Cal. 124; San Luis Water Co. 
Vv. Hstrada,48 PP. 1075, 117 Call mess 
Faulkner y. Rondoni, 37 P. 888, 104 
Cal. 140. 

Colo.—Cooper v. Shannon, 85 P. 175, 
36 Colo. 98, 118 Am.S.R. 95. 

Mont.—lLeggat v. Carroll, 76 P. 805, 
30 Mont. 384; Sweetland v. Olsen, 27 
Be 339, Lions 27 

Nev.—Chiatovich v. 
239, 17 Nev. 133. 


Davis, 28 P. 


: 6L eee 
10 N.M. 99 


Or. 


s v. Sharpe, 75 P. 717, 44 
Or. 386; Glaze v. Frost, 74 P. 336, 44 
Or. 29; Browning vy. Lewis, 64 P. 304, 
SO Or wale 

ey AEN 
(Mass.) 457. 


13. Lakeside Ditch Co. v. Crane, 
22 P. 76, 80 Cal. 181; Petterson Vv. 
Payne, 95 P: 1301), 43 (Colofasi4 rte 
Lyon Canal Co. v. Chew, 81 P. 37, 33 
Colo. 392; Platte Valley Irr. Co. v. 
coor Trust Co, 75) Po 391) S2y Coles 
102. 


14 Holman y. 
457, 73 Utah 389. 


15. Humboldt Land & Cattle Co. v. 
Allen, 14 F.(2d) 650 [aff 47 S.Ct. 574, 
PRC OESS ((alal, Yk Ab ae ales Gb 


16. Inre Priority Rights to Use of 
Water in Water Dist. No. 20, (Colo.) 
ZAP C20) Le [oll 21 PAG) eed 
180]; City and County of Denver v. 
Colorado Land & Live Stock Co., 279 


Lamson, 6 Allen 


Christensen, 274 P. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 526-528] 


[§ 526] (b) As to Prescription or Abandonment. 
A party who bases his right on prescription or ad- 
verse possession,!? or on the abandonment. or forfei- 
ture of prior rights,'® has the burden of proof as to 
such matters; but where he makes a prima facie 
showing, the adverse party has the burden of re- 


butting or overcoming it.+® 


[§ 527] (c) In Action by or against Appropria- 
Where plaintiff relies on an appropriation, he 
has the burden of proving the date and circumstane- 
es thereof,?° as well as its priority over a similar 
appropriation by defendant, if that is necessary to 
Plaintiff may have 
the burden of showing that at the time of the ap- 
propriation by his predecessor or himself the land 
on which the water was appropriated was vacant and 
and even though 
the appropriation and use were notorious, it may be 
material and necessary to prove defendant’s knowl- 


tor. 


the maintenance of his action.? 


unappropriated?? public?’ land; 


P. 46, 86 Colo. 191; New Cache La 
Pou@dre Irr. Co. v. Water Supply, etc., 
Cast P6107 49) Coles dt: 


17. Cal.—Morgan v. Walker, 20 P. 
(2d) 660; Rose v. Mesmer, 75 P. 905, 
142 Cal. 322; Strong v. Baldwin, 70 
P. 288, 137 Cal. 432; Bathgate v. Ir- 
vihe, 568 P. 442, 126 Cal. 135, 77 Am. 
S.R. 158; Skelly v. Cowell, 173 P. 609, 
37 Cal.App. 215. 

Conn.—Shea vy. Gavitt, 94 A. 360, 89 
Conn. 359, L.R.A.1916A 689. 


Idaho.—Johnson vy. Gustafson, 288 
P. 427, 49 Idaho 376; Last Chance 
Ditch Co. v. Sawyer, 204 P. 654, 35 
Idaho 61. 


Mass.—White y. Chapin, 
101. 


Mont.—Boehler v. Boyer, 234 P. 
1086, 72 Mont. 472; Custer Consol. 
Mines Co. v. City of Helena, 156 P. 
1090, 52 Mont. 35; Smith-v. Duff, 102 
P. 981, 39 Mont. 374, 133 Am.S.R. 582: 
Bullerdick v. Hermsmeyer, 81 P. 334, 
32 Mont. 541. 


N.Y.—Knauth v. Erie R. Co., 219 N 
Y.S. 206, 219 App.Div. 83. 

Or.—-Masterson vy. Kennard, 12 P. 
(2d) 560, 140 Or. 288; Ison v. Sturgill, 
POO bo, cL LOPS, oie Ori., LO9s 
Bauers v. Bull, 78 P. 757, 46 Or. 60. 


S.D.—Henderson v. Goforth, 148 N. 
W. 1045, 34 S.D. 441. 

Tex.—Martin v. Burr, (Civ.App.) 
171 S.W. 1044 [rev on other grounds 
LS SOW DAS, Lae Tex 5c ls 


Utah.—Spring Creek Irr. Co. v. 
Zolinger, 197 P. 737, 58 Utah 90; Wa- 
satch Irr. Co. v. Fulton, 65 P. 205, 23 
Utah 466. 


Va.—State Highway Commission of 
Virginia v. Nock, 120 S.E. 869, 138 
Wile PAR 


But see Frey v. Paul, 193 P. 560, 69 
Colo. 244 (defendant setting up the 
statute of limitations does not have 
the burden of proving payment or 
nonassessment of taxes where, by 
statute, there is an exemption from 
taxation except in certain instances). 


18. Miocene Ditch Co. v. Campion 
Min., etc., Co., 3 Alaska 572; Parsons 
v. Ft. Morgan Reservoir & Irrigation 
Co., 1386 P. 1024, 56 Colo. 146; White 
v. Nuckolls, 112 P. 329, 49 Colo. 170; 
Alamosa Creek Canal Co. v. Nelson, 
93° P. 1112, 42 Colo. 140; O’Brien v. 
King, 92 P. 945, 41 Colo. 487; Arnold 
Vv. Roup, 157 P..206, 31 Colo. 316; Cen- 
trale Trust ‘Co. ve Culver, 129 P.- 258. 
23 Colo.App. 317 [aff 145 P. 684, 58 
Colo. 834]; MacRae y. Small, 85 P. 
503, 48 Or. 139; Bamforth v. Ihmsen, 
204 P. 345, 205 P. 1004, 28 Wyo. 282. 
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edge thereof.24 As against a prior appropriator, the 
adverse party may have the burden of proving that 
his storage or use of water does not interfere with 
the rights of the prior appropriator,?® as by prov- 
ing that he has developed or is collecting, 
using water which, without his acts, would not reach 


storing, or 


the prior appropriator and be available to him un- 


[a] Circurastance not shifting bur- 
den.—That the surplus of waters de- 
veloped and brought onto land of de- 
fendants, after use there, is allowed 
to run into a natural waterway, to 
which rights of appropriation of 
plaintiff have attached, while a cir- 
cumstance to be considered on the 
question of abandonment of the sur- 
plus, does not shift from plaintiff the 
burden of proving the abandonment. 
Miller v. Wheeler, 103 P. 641, 54 Wash. 
429, 23 L.R.A.N.S. 1065. 


19. Pringle v. City of Santa Cruz, 
196 UP. 926) bh, CallApp e367.) Hough 
v. Porter, 95 P. 732, 98 P. 1083, 102 P. 
T2195, Dlm OFn so Loses lavern Nae TICe SU 
S{E.. 372, 9658-C- 245. 

20. Weldon Valley Ditch Co. vy. 
Farmers’ Pawnee Canal Co., 119 P. 
1056, 51 Colo. 545; Farmers’ High 
Line Canal, ete:, Co. v. White, 75 P. 
415, 32 Colo. 114; McDonald vy. Lan- 
nen, 47 P. 648, 19 Mont. 78. 

[a] Appropriation in accordance 
with statute.—Torsak v. Rukavina, 
246 P. 367, 67 Utah 166. 


21. Branstetter v. Williams, 67 P. 
800, 8 Idaho 257; Morgan v. Shaw, 
83 P. 534, 47 Or. 333. But see Sideco 
vy. Sarenas, 41 Philippine 80, 87 (‘‘de- 
fendant as well as the plaintiff must 
present affirmative proof if he expects 
to win his case. Merely attempting 
to undermine plaintiff's proof is not 
sufficient, for the plaintiff, having 
once shown the date of his appropria- 
tion, if the defendant cannot show an 
anterior use, obviously the plaintiff 
must win’). 

fa] i 
tiving prior appropriations.—Hill v. 
Green, 274 P. 110, 47 Idaho 157. 


22. Wendler v. Woodward, 161 P. 
10438, 93 Wash. 684. 


23. Cory v. Smith, 274 P. 969, 206 
Cal. 508. See Torsak v. Rukavina, 246 
P. 367, 67 Utah 166 (public water sub- 
ject to appropriation). 

24. San Joaquin & Kings River 
Canal & Irrigation Co. v. Worswick, 
203 P. 999, 187 Cal. 674 [cert den 42 
S.Ct. 382, 258 U.S. 625, 66 L.Ed. 797). 


25. Donich v. Johnson, 250 P. 963, 
77 Mont. 229; Peterson vy. Wood, 262 
By 228, 1) Utah wi. 


26. U.S.—Midway Irr. Co. v. Snake 
Creek Mining & Tunnel Co., 271 F. 157 
[cert gr 41 S.Ct. 536, 256 U.S. 687, 65 
L.Ed. 1172, and aff 43° S.Ct. 215, 260 
U.S. 596, 67 L.Ed. 423]. 


Colo.—Greeley & Loveland Irr. Co. 
v. Huppe, 155 P. 386, 60 Colo. 535. 

Idaho.—Jackson yv. Cowan, 196 P. 
216, 33 Idaho 525. 


der his appropriation,?° 
ter in a nonnavigable stream is limited, the burden 
is on a nonriparian appropriator to show that no 
riparian right is injured;?* but where the supply is 
more than ample for all possible riparian uses, a 
riparian owner has the burden of proving substan- 
tial injury from a diversion by a nonriparian user.?® 


[§ 528] b. Admissibility.?° 
having a material tendency to prove or disprove 
matters in issue is admissible.*° 
in this rule may and should be excluded.®* 
particular evidence which is inadmissible for some 


Plaintiff has burden of nega- 


Where the supply of wa- 


Competent evidence 


Evidenee not with- 
However, 


Mont.—Spaulding y. Stone, 129 P. 
327, 46 Mont. 483. 


Utah.—Rasmussen v. Moroni Irr. 
Co., 189 P. 572, 56 Utah 140; Moun- 
tain Lake Mining Co. v. Midway Irr. 
Co., 149 P. 929, 47 Utah 346. 

[a] Where there is evidence of 
subflow in a stream,-the burden of 
proving that the water will not reach 
a prior lower appropriator is on a 
subsequent upper appropriator who 
asserts that such is the case. Jack- 
son v. Cowan, 196 P. 216, 33 Idaho 525. 


27. Brown v. Chase, 217 P. 23, 125 
Wash. 542. 


28. Brown vy. Chase. supra. 


29. Evidence admissible 
pleadings see supra § 523. 

30. Cal.—Bazet v. Nugget Bar 
Placers: 296 2.616," 208 eal e607. 
Joerger v. Pacific Gas & Electric Co., 
216 * 1017, 207 Cals. 8s, Bdsonw& 
Foulke Co. v. Winsell, 118 P. 243, 160 
Cal. 783; Barr v. Branstetter, 184 P. 
409, 42 Cal.App. 725. 


Colo.—Davis vy. Hurt, 253 P. 394, 81 
Colo. 10; Hoehne Ditch Co. v. Mar- 
tineZzs 207 Ges 7859, ml Colo 428 New 
Mercer Ditch Co. v. New Cache La 
Poudre Irrigating Ditch Co., 201 P. 557, 
70 Colo. 351; FKields vy. Kincaid, 184 
P. 832, 67 Colo. 20; Rogers v. Nevada 
Canali Co, uot Pe. 923, 60 Colo. 59, Ann. 
Cas.1917C 669; Bates v. Hall, 98 BP: 
3, 44 Colo. 360; Woods v. Sargent, 95 
P:) 932; 43 Colo. 268% Central Trust 
Co: v. Culver, 83 P. 1064, 35 Colo. 93% 
Central Trust Co. v. Culver, 129 P. 
253, 23 Colo.App. 317 [aff 145 P. 684, 
58 Colo. 334]. 


Idaho.—Independent 


under 


k corny Comm ve 
Baldwin, 252 P. 489, 43 Idaho 871, 
Tex.—Bigges v. (Tex. Civ. 


Miller, 
App.) 147 S.W. 6382. 


Utah.—In re Application 7600 to 
Appropriate Water, 272 P. 225, 73 
Utah 50. 


[a] Documentary evidence (1) is 
admissible where it has a direct bear- 
ing on the issue involved. Lambeye 
VenGarcia, 157) Py 97 Ty 1S Amin Lege 
Holnian y. Christensen, 274 P. 457, 73 
Witahwysis Oi C2) PAS party may prove 
that he has filed an application for the 
appropriation of water (Robinson vy. 
Schoenfeld, 218 P. 1041, 62 Utah 233), 
(8) and the application itself (Tanner 
v. Provo Reservoir Co., 2 P.(2d) 107, 
78 Utah 158), (4) or the records show- 
ing the making and determination of 
the application (Wishon v. Globe 
Light & Power Co., 110 P. 290, 158 Cal. 
137) (5) may be received in evidence. 


31. Cal.—Haight v. Costanich, 194 
P. 26, 184 Cal. 426; Lakeside Ditch 
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purposes may be admissible for other purposes.*? 
and Sufficiency. 


[§ 529] c. Weight 
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Generale whole.*® 


rules** ordinarily govern the weight and sufficiency 


COR Ve NOLand, 2a Pan 6, 80> \Calgnds lis 
Stinson Canal & Irrigation Co. v. Le- 
moore Canal & Irrigation Co., 188 P. 
77, 45 Cal.App. 241; Burris v. Rodri- 
gues, 135 P. 1105, 22 Cal.App. 645; 
Evans Ditch Co. v. Lakeside Ditch Co., 
108 PB. 1027, 13 Cal.App. 119. 

Colo.—Davis_v. Hurt, 253 P. 394, 81 
Colo. 10; Manney v. McClure, 233 P. 
158, 76 Colo. 589; Rogers v. Nevada 
Canal Co., 151 P. 923, 60 Colo. 59, Ann. 
Cas: 19176 669. 


Mass.—Tinker v. Bessel, 
946, 218 Mass. 74. 

Mont.—Allen v. Petrick, 222 P. 451, 
69 Mont. 373; Lowry v. Carrier, 177 
P. 756, 55. Mont. 392. 

Wash:—-Church v. State, 117 P. 711, 
65 Wash. 50. : 

-{a] Limitation as to time.—In an 
action to have a decreed right de- 
elared abandoned, the evidence of in- 
tention which may be drawn. from 
nonuse must, of necessity, be limited 
to a time subsequent to the decree. 
Arnold v. Roup, 157 P. 206, 61 Colo. 
316. 

{[b] Particular evidence held im- 
material.Rogers v. Nevada Canal 
Go.,.151 P. 923, 60°Colo. 59, Ann.Cas. 
¥917C 669; In’ re Water Rights in 
Rogue River and Tributaries, 263 P. 
882; 124 Or.+7;" Logan, Hyde Park & 
Smithfield Canal Co. v. Logan City, 
269 P. 776, 72 Utah 221. 

{e] Affidavits held incompetent.— 
Davis v. Hurt, 253 P. 394, 81 Colo. 10. 


{d] Particular testimony held im-‘ 
proper on question of damages.—Sen- 
eca Consol. Gold Mines Co. v. Great 
Western Power Co. of California, 287 
P. 93, 209 Cal. 206, 70 A.L.R. 210. 


32. Armstrong v. Payne, 206 P. 
638, 188 Cal. 585. 


99 N.E. 


33. See Hvidence §§ 1730-1806. 

34. See cases infra this note. 

[a] Weight and sufficiency of par- 
ticular evidence.—(1) Claimant’s 


statement and proof of claim may be 
considered with other evidence. In 
re Water Rights in Silvies River, 
(237 P. 322, 115 Or. 27. (2) Parol proof 
of possession and use of a water right 
is prima facie evidence of title. 
Bates v. Hall, 98 P. 3, 44 Colo. 360. 
(3) As against one showing no better 
right of title, a showing of prior pos- 
session and enjoyment of the water 
is sufficient evidence to establish the 
priority of plaintiff’s right or title. 
Cardoza v. Calkins, 48 P. 1010, 117 
Cal. 106. (4) However, mere proof 
of ownership of an interest in a plac- 
er mining claim is insufficient to show 
an ownership of a right to use the 
waters adjacent thereto. Leggat v. 
Carroll, 76 P. 805, 30 Mont. 384. (5) 
A partition deed between parties who 
attempted to appropriate all the wa- 
ter of a stream is not conclusive as 
to the quantum of the right of one of 
the parties. Ramelli v. Sorgi, 149 P. 
71, 1545P.. 73, 38 Nev. 9552 [costs re- 
taxed 161 P. 717]. (6) That a com- 
pany which had appropriated water 
for power purposes did not use the 
water during certain months in the 
year, because it had no use for it 
then, is not sufficient evidence, in 
proceedings to adjudicate the water 
rights in a stream, that the company 
had agreed with the farmers not to 
use the water during those months, 
In re North Powder River, 144 P. 485, 
1464P. 475,575 On. 83. (7) An infer- 
ence that water was used to irrigate 
arid land because cereal crops and 


gardens were grown does not override 
positive evidence that the water was 
first’ diverted subsequent to the rais- 
ing of the crops. Hunter Land Co. v. 
Laugenour, 250 P. 41, 140 Wash. 558. 
(8) General testimony as to the pur- 
pose of appropriation of water must 
yield to specific testimony thereof. 
In re Waters of Umatilla River, 168 
P7922; 172 P97, 88 Ore 316.9 (9) Thar 
defendants for many years used a 
certain quantity of water is persua- 
sive evidence that such quantity was 
actually needed for the purposes for 
which it was used. Stinson Canal & 
Irrigation Co. v. Lemoore Canal & Ir- 
rigation Co., 188 P. 77, 45 Cal.App. 241. 
(10) That a landowner and his suc- 
cessors used a specified quantity of 
water on a ranch when water was 
available and necessary for proper 
cultivation is sufficient to establish 
the fact that it was their intention 
to make such quantity appurtenant to 
the ranch. Harris v. Chapman, 5 P. 
(2d) 738, 51 Idaho 283. (11) Where 


‘the evidence of the amount of wa- 


ter appropriated by a party was ad- 
mitted without objection, and a com- 
petent hydraulic engineer testified to 
making measurements and calcula- 
tions, and he reached a conclusion as 
to the amount of water, and there was 
no conflicting testimony, the court 
properly acted on the evidence. Ev- 
ans Ditch Co. v. Lakeside Ditch Co., 
LOS POLO 27, tou Cad ADD. ll open Geae) 
Testimony as to the amount of wa- 
ter needed to irrigate land is not to 
be discredited because plaintiff stat- 
ed that it required much less than ene 
inch per acre, in the absence of tes- 
timony that the land could not be cul- 
tivated with a less amount. Tucker 
v. Missoula Light & Water Co., 250 P. 
11, 77 Mont. 91. (13) However, the 
uncontradicted statement of a wit- 
ness as to the quantity of water re- 
quired need not be accepted where it 
is obviously inaccurate. Whited v. 
Cavin, 105 P. 396, 55 Or. 98. (14) Be- 
cause defendants’ evidence showed 
their ditch to have a capacity of sixty 
inches and that they always used the 
ditch capacity, the court could not in- 
fer therefrom that sixty inches is 
reasonably necessary for their bene- 
ficial use, where there was direct evi- 
dence by defendants themselves that 
sixty inches greatly exceeded their 
needs for their beneficial uses. Fels- 
enthal v. Warring, 180 P. 67, 40 Cal. 
App. 119. (15) That plaintiffs’ sur- 
veys and estimates were made three 
years earlier than those of defend- 
ant renders plaintiffs’ testimony as to 
the amount of water appropriated 
more reliable. Vineyard Land & 
Stock Co. v. Twin Falls Salmon River 
Land & Water Co., 245 F. 9, 157 C.c. 
A. 305. (16) The fact that the state 
engineer had granted permits for the 
diversion from a river in that state 
is not conclusive against the state 
that the available supply in the river 
was the total amount of the permits 
issued, especially where the recent 
permits contained a statement that 
the waters of the stream were largely 
appropriated, and that the permit 
gave the appropriator only the right 
to the unappropriated surplus wa- 
ters, State of Wyoming v. State of 
Colorado, 42) S.Ct. 552, 587, 259 U.S. 
419, 66 L.Ed. 999 [mod on other 
grounds and_reh den 43 S.Ct. 2, 260 
WS. 66 Bid). 2 10.2 6s Gt) "The 
quantity of water stored in reservoirs 
along a stream in a particular year 
does not justify an inference that the 
available supply from that stream 


ii 
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of particular evidence,** as well as the evidence as 
Clear and convincing evidence, however, 


was larger than that shown by other 
evidence where it appears that a sub- 
stantial part of the water stored was 
dead water below the level from 
which water could be drawn off, that 
the flow of that year was above what 
could be depended on, so that pru- 
dence required that a substantial por- 
tion should be carried over to meet a 
possible shortage in the succeeding 


year, and that the storing process, 


was carried to a point which infringed 
the rights of small 
who were without storage facilities. 
State of Wyoming v. State of Colo- 
rado, supra. (8) Where no objec- 
tion is made to a showing of priority 
in an aménded application claiming 
water rights, the application estab- 
lishes a prima facie case. In re Owy- 
hee River Water Rights, 259 P. 292, 
124 Or. 44 [mandate recalled and cor- 
rected 265 Py 11165125 Or. 2991 alo 
The date of the appropriation of wa- 
ter from a stream, aS given in the re- 
corded notice, is not conclusive 
against the appropriator. Cruse v. 
McCauley, 96 F. 369. 


35. See cases infra this note. 


[a] Evidence held sufficient to 
show or establish: (1) A prima facie 
case. Dahlberg v. Lannen, 274 P. 151, 
84 Mont. 68; Ryan v. Quinlan, 124 
PB $612, -45:;"Mont. 521. (2) Plain- 
tiff's water right. Garbarino v. 
Noee, 83. Bu-532;. 1814 Cally 125.2 Gaoae 
L.R., 1433;.. Frost v.. Penfold, 258 Ps 
534, 44 Idaho 651; Simpson v. Banko- 


fier, (Or.) 16 Pi(2d)..6825 13: ePrize 
814; Garner v. Anderson, 248 P. 496, 
67 Utah 553; Gustin v. Harting, 121 


P. 522, 20 Wyo. 1, Ann.Cas.1914C 911. 
See Haight v. Costanich, 194 P. 26, 
184 Cal. 426 (right only to water to 
irrigate six acres of land). (3) That 
neither plaintiff nor his predecessor 
acquired either title to, or the right 
to use, all the waters of a named 
creek. Bazet v. Nugget Bar Placers, 
296 P. 616, 211 Cal. 607. (4) Ancient 
right of way for ditch claimed by de- 
fendant. Webb v. Wild Cat Lateral 
Ditch Co., 186 P. 287, 67 Colo. 495: 
(5) Defendant’s title to some water 
flowing from springs on plaintiff's 
land. Holman v. Christensen, 274 P. 
457, 73 Utah 389. (6) An appropri- 
ation. Stepp v. Williams, 198 P. 661, 
52 Cal.App. 237 (by plaintiff's prede- 
cessor); Farmers’ High Line Canal & 
Reservoir Co. v. Webber, 201 P. 555, 
70 Colo. 348; Lockwood vy. Freeman, 
98 P. 295, 15 Idaho 395 (of all the wa- 
ters of a certain creek); Pocatello 
v. Bass, .96 P. 120,:15 Idaho 1;. In’ re 
Kearney Water & Electric Powers Co., 
149 N.W. 363, 97 Neb. 1389 [mod on 
other grounds 151 N.W. 319, 97 Neb. 


779]; Allen v. Magill, 189 P. 986, 190 
PB. 726, 96 Or. 610 (by plaintiff 
Kountz v. Carpenter, (Tex.Civ.App.) 
206 S.W. 109 (by defendants and 


their vendors); Thomas v. Butler, 296 
P. 597, 77 Utah 402 (by defendants); 
Lawson v. McBride, 264 P. 727, 71 
Utah 239 (of substantially all the 
waters of a stream); 
derson, 248 P. 496, 67 Utah 553. (7) 
That a company diligently and in 
good faith carried on construction 
work and endeavored to complete it 
as soon as possible, so as to entitle 
it to an extension of time for the com- 
pletion of the project and the appro- 
priation. In re Rights to Use of Wa- 
ter of White River and its Tribu- 
taries, (Or.) 16 P.(2d) 1109. (8) That 
the construction of a new irrigation 
canal and dam merely changed the 
place of diversion and was not a new 


For later cases, developments and changes in the law see Annotations, same title and section number, 


appropriators, - 


Garner v. An= 


oh 
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appropriation. In re Water Rights of 
Deschutes River and Tributaries, 286 
P. 563; 294 Po 10491384 Or. 623.. (9) 
That a ditch was not enlarged by suc- 
cessors after the death of the origi- 
nal appropriator. Blanchard v. Hart- 
ley, 22 P.y 4365, L150 Ory 30885) C0) 
Priority of right. Vineyard Land & 
Stock Co. v. Twin Falls Oakley Land 
& .Water,,Co.. 245 30), 15% CCuA, 
326; Anderson Land & Stock Co. v. 
McConnell, 188 F. 818; Edson & Foul- 
KeOLCO. Ve WANSelln, Jals, bs 24850160 
Cal. 783; Barton v. Pierce, (Cal.App.) 
20 P.(2d) 736; ‘Adams v. Barber, 132 
P. 273, 21 Cal.App. 503 (diversion and 
appropriation by plaintiffs’ predeces- 
sors before defendants’ predecessors 
actually located a homestead, or ac- 
quired any interest in riparian 
lands); Davies v. Angelo, 96 P. 909, 
8 Cal.App. 305; Wheat v. Cameron, 
210 P. 761, 64 Mont. 494; Bielenberg 
Vv. Byre, 120 P. 243, 44 Mont. 3973 
Simpson v. Bankofier, (Or.) 16 P.(2d) 
632, 18 P.(2d) 814;.In re Owyhee Riv- 
er Water Rights, 259 P. 292, 124 Or. 
44 [mandate recalled and corrected 
265 P. 1116, 125 Or. 299]; In re Water 
Rights in Rogue River and Tributa- 
mes. 26a bs, ose, let Ores “springer 
Vi Dunh, 241°P.1991,' 117 Or. 305)" Don- 
nmelly, va .Cunnaeis9 S31, 6LyOr2 125 
Nevada Ditch Co. v. Canyon & Sand 
Hollow Ditch Co., 114 P. 86, 58 Or. 
517; Weitensteiner v. Engdahl, 215 
P. 378, 125 Wash. 106; Pleasant Val- 
ley Irrigation & Power Co. v. Okano- 
gan Power & Irrigation Co., 167 P. 
112%, 98 Wash. 401. (11) That plain- 
tiff had initiated a claim to the right 
to use water to irrigate ten thousand 
acres of land, and that defendant had 
notice thereof prior to its initiation 
of claim. Farmers’ Development Co. 
v. Rayado Land & Irrigation Co., 213 
P. 202, 28 N.M. 357. (12) That de- 
fendant water company had never ex- 
ercised any control over water rising 
in the bed of a named creek below a 
certain point during low-water sea- 
son, and that plaintiffs’ right thereto, 
except when augmented by water to 
the use of which defendant company 
has a right, was superior to defend- 
ant’s. Clark v. North Cottonwood 
Irrigation & Water Co. of Farming- 
ton, (Utah) 11 P.(2d) 300. (13) That 
water had been applied to a beneficial 
use by a claimant. In re Willow 
Creek, 144 P. 505, 146 P. 475, 74 Or. 
592. (14) That an appropriator of 
the waters of a stream did not use 
them except for occasional periods 
during the irrigating season. Hufford 
v. Dye, 121 P. 400, 162 Cal. 147. (15) 
That defendant, under a prior appro- 
priation, was only entitled to one hun- 
dred inches of water as against plain- 
tiff. Donnelly v. Cuhna, 119 P. 331, 61 
Or. 72. (16) That five cubic feet of 
water per second could be economical- 
ly applied on defendant’s land, and 
was necessary properly to irrigate it. 
Sharp v. Whitmore, (Utah) 168 P. 
273.. (17) That the stream afforded 
sufficient water in excess of the 
amount claimed by plaintiff, to sup- 
ply defendants. Owens v. Snider, 153 
BP 833, 52 Okl. 772; (18) That, until 
interfered with, there was a natural 
stream or watercourse, the waters of 
which were subject to appropriation. 
Pays v. Roseburg, 211 P. 750, 123 
Wash. 82. (19) That an underground 


‘stream flowed in a well defined nat- 


ural channel and the water was sub- 
ject to appropriation for beneficial 
uses. Chandler v. Utah Copper Co., 
135 P. 106, 48 Utah 479. (20) That a 
ereek was not a tributary of river, 
for the purpose of determining the 
available supply of water in the river 
for irrigation appropriations. State 
of Wyoming ’v. State of Colorado, 42 
S.Ct. 552, 587, 259 U.S. 419, 66 L.Ed. 
999 [mod on other grounds and reh 
den 43 S.Ct. 2, 260 U.S. 1, 66 L.Ed. 
1026]. (21) That for more than forty 
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years the water of a stream in dis- 
pute had been divided, where divid- 
ed at the time of suit, on defendants’ 
farm, and that it ran one half through 
one branch over defendants’ land, and 
one half through the other over plain- 
tiffs’. .Suffrouw v. Brewer, 169 N.W. 
841, 204 Mich. 370. (22) That plain- 
tiff’'s and defendant’s predecessors 
established and maintained a joint 
ditch and that for more than twenty 
five years the water was jointly used 
by the respective owners of the two 
tracts of land. Pate v. Peterson, 180 
P. 894, 107 Wash. 93. (23) That wa- 
ter arising on plaintiff’s lands flowed 
almost continuously therefrom to de- 
fendant’s lands before plaintiffs 
drained their lands. Holman v. 
Christensen, 274 P. 457, 73 Utah 389. 
(24) That a water user coursed win- 
ter water in a certain ditch and used 
it for domestic and irrigating purpos- 
es prior to a transfer of rights to a 
water company. East Grouse Creek 
Water Co. v. Frost, 245 338, 66 
Utah 587. (25) A diversion of water. 
Independent Irr. Co. v. Baldwin, 252 
P. 489, 43 Idaho 371 (for approximate- 
ly forty years without adverse 
claim); Chandler v. Utah Copper Co., 
135 P. 106, 43 Utah 479 (by defend- 
ants, from a Subterranean channel ap- 
propriated by plaintiff for irrigation 
purposes). (26) That an individual 
who posted in his own name a notice 
of diversion was acting for a com- 
pany. Alaska Juneau Gold Mining 
Co. v. Ebner Gold Mining Co., 239 F. 
638, (152. C.C.A;. 472. (27). That the 
water taken by defendants was a 
kind of surface water from melt- 
ing snow and was not taken from 
a stream appropriated by  plain- 
tiff. Eastern Oregon Live Stock 
Co. v. Keller, 216 P. 556, 108 Or. 256. 
(28) That the flowing of a creek 
through water appropriators’ proper- 
ty was of great advantage, and that 
diversion of water at a point above 
the appropriators’ land would cause 
substantial damage. Haberman vy. 
Sander, 7 P.(2d) 563, 166 Wash. 453 
[foll Lawrence v. Sander, 7 P.(2d) 
567, 166 Wash. 703, reh den 14 P.(2d) 
961, 169 Wash. 705]. (29) Amount 
of damages. State Hospital for Crim- 
inal Insane v. Consolidated Water 
Supply) Cove 0- Ay 28a 1267 Pak 29. 
(30) Lack of injury from change of 
point of diversion. In re Priority 
Rights to Use of Water in Water 
IDISts INO 20565 (COlos)m aid es C2) 2h ane 
[foll 21 P.(2d) 179, 180]; Ft. Morgan 
Reservoir & Irrigation Co. v. Putnam 
Ditch Co., 250 P. 1096, 80 Colo. 305. 


[b] Evidence held sufficient to 
sustain findings.—Barr v. Ream, 13 
P.(2d) 920, 216 Cal. 248; Joerger v. 
Pacific Gas &" Hlectrie \'Co;, 0276 —P. 
1017, 207 Cal. 8; San Joaquin & Kings 
River Canal & Irrigation Co. v. Wors- 
wick, 203 P. 999, 187 Cal. 674 [cert 
den 42 S.Ct... 382, 258 U.S. 625, 66 L. 
Ed. 797]; Union Colonization Co. v. 
Madera Canal & Irrigation Co., 178 
P. 957, 179 Cal. 774; Mt. Shasta Pow- 
er.Corporation v. McArthur, 292 P. 
549, 109 Cal.App. 171; Potter Huff- 
man Land & Live Stock Co. v. Witch- 
CEO. (2b 40. CalA pp. 3) Barr 
v. Branstetter, 184 P. 409, 42 Cal. 
App. 725; 'McKissick Cattle Co. v. 
Alsaga, 182 P. 793, 41 Cal.App. 380; 
Leadville Mine Development Co. v. 
Anderson, 17 P.(2d) 3038, 91 Colo. 536; 
pan wuisy Walley etirrs DISti ve ERO 
Grande Drainage Dist., 268 P. 533, 84 
Colo. 99; Antero & Lost Park Reser- 
Voir Co.’ Vv. Ohler, 176 P. 286, 65. Colo; 
161; Pioneer Irr.. Dist. v. American 
Ditch Ass’n, 1 P.(2d) 196, 50 Idaho 
732; Blaine County Inv. Co. v. Mays, 
291 P. 1055, 49 Idaho 766; 
wood Water & Light Co. v. St. Mi- 
chael’s Monastery, 162 P. 242, 29 Ida- 
ho 761; Farmers’ Co-op. Ditch Co. v. 
Riverside Irr. Dist., 102 P. 481, 16 
Idaho 525; Huffine v. Miller, 237 P. 


Cotton-, 
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1103, 74 Mont. 50; Lowry v. Carrier, 
eves) 10, ->o) MONE. 3O2hN MEIC We 
American Land & Live Stock Co., 161 
P. 403, 82 Or. 202; Kunzler vy. Jones 
Thomas \Ranch > Cos;) (290 Ps 12738, 1.76 
Utah 405; Peterson v. Wood, 262 P. 
828, 71 Utah 77 (finding that waters 


accumulated in trenches dug near 
spring already appropriated were 
identical with spring waters); La 


Bee v. Smith, 229 P. 88, 64 Utah 242; 
Olivero v. Eleganti, 214. P. 313, 61 
Utah 475; Robison v. Green, 213 P. 
1081, 61 Utah 434; Warren Irr. Co. v. 
Chariton, 197 BP: 1030," 58" Ugahesitse 
Bracken v. Chadburn, 185 P. 1021, 55 
Utah 430; Cleary v. Daniels, 167 -P. 
820, 50 Utah 494; Salt Lake City v. 
Utah & Salt Lake Canal Co., 137 P. 
638, 43 Utah 591; Salt Lake City v. 
Gardner, 114 PB. 147, 39 Utah 30; Nich- 
oe v. Hufford, 133 P. 1084, 21 Wyo. 


[c] Evidence held sufficient to 
support judgment, decree, or decision. 
—Morrison v. Whiteford, 9 P,(2d) 
304, 215 Cal. 236; Hand v. Cleese, 258 
P. 1090, 202 Cal. 36 (judgment, for 
three inches of water); People’s 
Ditch Co. v.: Foothill Irr. Dist., 297 2: 
“ad, : Li2 Cal: App. 27385 (Caldaveli ave 
States, 6 P.(2d) 1, 89 Colo. 529 (de- 
cree quieting title in defendants); 
South Boulder Canon Ditch Co. v. 
Davidson Ditch & Reservoir Co., 288 
Peg Tile Oe OL: +39 tae ee VG LE Dt ole 
Co. v. Buffalo Creek Irr. Co., 49 P. 
264, 9 Colo.App. 438 [aff 55 P. 720, 25 
Colo. 529]; Galiger v. McNulty, 260 
P. 401, 80 Mont. 339 (judgment award- 
ing specified quantity of water of 
creek between certain dates); Tuck- 
er v. Missoula Light & Water Co., 250 
P. 11, 77 Mont. 91 (judgment for dam- 
ages for wrongful diversion of wa- 
ter); State v. Oliver Bros., 228 N.W. 
864, 119 Nev. 302 [foll 228 N.W. 866, 
119 Neb. 305]; State v. Delaware- 
Hickman Ditch Co., 210 N.W. 279, 114 
Neb. 806; Twaddle v. Winters, 85 P. 
280, 89 P. 289, 29 Nev. 88; Riverton 
Pipe Line Co. v. Bear Canyon Pipé 
Line Co., 196 P. 1004, 57 Utah 630, ” 


[ad] Evidence held insufficient to: 
(1) Support the judgment or decree. 
Holbrook Irr. Dist. v. Ft. Lyon Canal 
Co., 269 P, 574, 84 Colo. 174; Federal 
Land Bank of Spokane y. Union Cent. 
Life Ins. Co., 6 P.(2d) 486, 51 Idaho 
490. (2) Warrant or sustain a par- 
ticular finding. Barr v. Ream, 13 P. 
(2d) 920, 216 Cal. 248; Pabst v. Fin- 
mand, 211 P. 11, 190 Cal. 124;, Lind- 
blom v. Round Valley Water Co., 173 
P. 994, 178 Cal. 450; Northern Cali- 
fornia Power Co. v. Waller, 163 P. 
214, 174 Cal. 377; Perry v. Calkins, 
113 P: 186.159 Cal. 175; IWillits’Wa- 
ter & Power Co. v. Landrum, 175 P. 
697, 38 Cal.App. 164; Marlatt v. Pros- 
ser, 179 P. 141, 66 Colo. 91; Sponsel 
v. Schaeffer, 158 P. 715, 61 Colo. 576; 
Mahaffey v. McNicoll, 244 P. 401, 42 
Idaho 108; Muir v. Allison, 191 P. 206, 
33 Idaho 146; Farmers’ Co-op. Ditch 
Co. v. Riverside Irr. Dist., 102 P. 481, 
16 Idaho 525; Spaulding v. Stone, 129 
P. 327, 46 Mont. 483; Bastian v. Neb- 
eker,, 163! P.,1092, 49 Utahy390>) Sart 
Lake City v. Utah & Salt Lake Canal 
Co., 137 P. 638, 48 Utah 591; Nichols 
v. Hufford, 133 P. 1084, 21 Wyo. 477. 
(8) Render a certain theory applica- 
ble. Muir v. Allison, 191 P. 206, 33 
Idaho 146. (4) Establish a party’s 
right or title to water. Holman v. 
Christensen, 274 P. 457, 73 Utah 389; 
Mt. Olivet Cemetery Ass’n v. Salt 
Lake City, 235 P. 876, 65 Utah 193; 
Mountain Lake Mining Co. v. Midway 
Irr. Co., 149 P. 929, 47 Utah 346.) (59 
Show the extent of the damages. 
Edendale Land Co. v. Morgan, 161 P. 
360, 93 Wash. 554. (6) Establish an 
appropriation. Anderson Land & 
Stock Co. v. McConnell, 188 F. 818; ° 
McKissick Cattle Co. v. Anderson, 217 
P. 779, 62 Cal.App. 558; Hepler v. 
Wright, 170 P. 667, 35 Cal.App. 567; 
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is required to establish abandonment,*® adverse use, 
prescription,®? or, as against a prior appropriator, 
clear and conclusive 


the development of water;** 


Hilger vy. Zabel, 98 P. 881, 38 Mont. 
93; In re Waters of Doan Creek, 215 
P. 343, 125 Wash. 14. (7) Show that 
persons settling on land bordering on 
a stream appropriated water prior to 
an appropriation by plaintiff's as- 
Signor. Hunter Land Co. v. Lauge- 
nour, 250 P. 41, 140 Wash. 558. (8) 
Show the quantity of water which 
plaintiff or his predecessor used for 
useful purposes (Bazet v. Nugget Bar 
Placers, 296 P. 616, 211 Cal. 607), (9) 
the quantity which defendant divert- 
éd (Logan v. Guicharg, 114 P. 989, 
159 Cal. 592), (10) or the quantity to 
which an appropriator is entitled 
(Santa Cruz Reservoir Co. v. Ramir- 
ez, 141 P. 120, 16 Ariz. 64; Joerger v. 
acific Gas & Electric Co., 276 P. 1017, 
07 Cal. 8). (11) Show the imprac- 
ticability of determining the amount 
of the natural flow from reservoir 
lakes into a creek. Donich v. John- 
son, 250 P. 9638, 77 Mont. 229. (12) 
Show that the operation of a well in- 
terfered with the flow of a spring. 
eterson v. Lund, 193 P. 1087, 57 Utah 
62. (13) Show a specific place where 
a; So-called subterranean watercourse 
begins or ends. Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
LOE Southwest Cotton Co., (Ariz.) 4 
.(2d) 369 [mod on other grounds and 
reh den 7 P.(2d) 254]. (14) Sustain 
a claim of complainant that water, 
gathered by its tunnel driven several 
housand feet into a mountain and 
owing into a creek near the en- 
trance, came from subterranean 
sources. Midway Irr. Co. v. Snake 
Creek Mining & Tunnel Co., 271 F. 157 
[cert gr 41 S.Ct. 536, 256 U.S. 687, 65 
L.Ed. 1172, and aff 43 S.Ct. 215, 260 
U.S. 596, 67 L.Ed. 423]. (15) Sustain 
the burden of showing that proposed 
change would work no injury to the 
vested rights of other appropriators 
from the stream. Hoehne Ditch Co. 
v. Martinez, 207 P. 859, 71 Colo. 428; 
Baca Ditch Co. v. Coulson, 198 P. 272, 
70 Colo. 192. (16) Establish an agree- 
ment by a company using water for 
power purposes to release its water 
right during July and August of each 
year for the benefit of the farmers for 
irrigation. In re North Powder Riv- 
er, 144 P. 485, 146 P. 475, 75 Or. 83. 


36. Parsons v. Ft. Morgan Reser- 
voir & Irrigation Co., 136 P. 1024, 56 
Colo. 146; Arnold v. Roup, 157 P. 206, 
31 Colo. 316; Babcock v. Gregg, 178 P. 
284, 55 Mont. 317. See Munson v. 
Schade, 247 P. 454, 79 Colo. 597 (strong 
evidence is necessary); Thomas v. 
Ball, 213 P. 597, 66 Mont. 161 (the par- 

claiming abandonment has the bur- 

en of proving his contention by a 
preponderance of the evidence, and, to 
establish the abandonment, the evi- 
dence thereof must be clear and defi- 
nite). 


[a] Weight of particular evidence. 
—(1) Nonuser for a considerable pe- 
riod of time is evidence of an inten- 
tion to abandon, but it is not con- 
clusive. Lindblom v. Round Valley 
Water Co., 173 P. 994, 178 Cal. 450; 
South Boulder Canon Ditch Co. v. 
Davidson Ditch & Reservoir Co., 288 
P. 177, 87 Colo. 391; Thomas v. Ball, 
218 P. 597, 66 Mont. 161. (2) In an 
action by a junior appropriator of ir- 
rigating waters against senior ap- 
propriators to decree an abandonment, 
evidence that the water was at times 
run in sections did not overcome the 
evidence of intent to abandon in the 
fact of nonuser by the seniors for 
many years of water in excess of the 
carrying capacity of the ditch, less 
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than their adjudged rights. Affolter 
v. Rough & Ready Irrigating Ditch 
Co., 154 P. 738, 60 Colo. 519. (3) Evi- 
dence of changes in a ditch necessari- 
ly resulting from the cleaning and, re- 
pairing thereof does not show an 
abandonment by change of the point 
of diversion and enlargement without 
consent of the owner of the servient 
land. Dahlberg v. Lannen, 274 P. 
151, 84 Mont. 68. 


[b] Evidence held sufficient to 
show, or justify, or sustain finding 
of: (1) Abandonment. Barton v. 


Pierce, (Cal.App.) 20 P.(2d) 736; New 
Mercer Ditch Co. v. New Cache La 
Poudre Irrigating Ditch Co., 201 RP. 
557, 70 ‘Colo. 351; North Boulder 
Farmers’ Ditch Co. v. Leggett Ditch & 
Reservoir Co., 168 P. 742, 63 Coho. 
522; Parsons v. Ft. Morgan Reser- 
voir & Irrigation Co., 136 P. 1024, 56 
Colo. 146; San Luis Valley Irr. Dist. 
v. Town of Alamosa, 135 P. 769, 55 
Colo. 386; Green Valley Ditch Co. v. 
Frantz, 129 P. 1006, 54 Colo. 226; Chill 
v. Jarvis, 298 P. 373, 50 Idaho 531; 
Mellen v. Great Western Beet Sugar 
Co., 122 P. 30, 21 Idaho 353, Ann.Cas. 
1913D 621. (2) Nonabandonment. 
sont v. Best, 217 P. 669, 68 Mont. 
05. 


[c] Evidence held insufficient to 
show abandonment.—Hurst v. Idaho- 
Iowa Lateral & Reservoir Co., 246 P. 
23, 42 Idaho 436; Ellis v. Annis & 
Rohling, 173 N.W. 282, 187 Iowa 423; 
Featherman v. Hennessy, 113 P. 751, 
42 Mont. 535. 


37. Cal.—California Pastoral & 
Agricultural Co. v. Madera Canal & 
Irrigation Com, L3svkb. Ls. Lorn Cales: 
But see E. Clemens Horst Co. v. Tarr 
Mining’ Co; 163 “P3492, 174 Cal. 430 
(where defendants set up prescrip- 
tive rights by diversion, their proof 
need not extend over the whole period 
from the beginning of the diversion 
to the beginning of the action). 


Colo.—Bowers v. McFadzean, 257 P. 
861, 82 Colo. 138. 


Idaho.—Last Chance Ditch 
Sawyer, 204 P. 654, 35 Idaho 61. 

Mo.—Daudt v. Steiert, 205 S.W. 222. 

N.Y.—Knauth vy. Erie R. Co., 219 N. 
Y.S. 206, 219 App.Div. 83; Noble v. 
Echo Lake Tavern, 254 N.Y.S. 662, 142 
Misc. 427. 

Compare Boehler vy. Boyer, 234 P. 
1086, 72 Mont. 472 (holding the evi- 
dence insufficient, but stating that a 
preponderance of evidence is neces- 
sary to establish adverse use). 


Co. ~v. 


[a] Evidence held sufficient to 
show: (1) Adverse use or posses- 
sion. Seneca Consol. Gold Mines Co. 


v. Great Western Power Co. of Cali- 
fornia, 287°P. 938, 209 Cal. 206, 70° A. 
L.R. 210 (rather than the exercise 
merely of a riparian right); Big 
Rock Mut. Water Co. v. Valyermo 
Ranch Co., 248 P. 264, 78 Cal.App. 266; 
Witherill vy. Brehm, 240 P. 529, 74 
Cal.App. 286; Cairns v. Haddock, 212 
P. 222, 60 Cal.App. 83; Roseberry v. 
Clark, 138 P. 9238, 23 Cal.App. 549; 
Evans Ditch Co. v. Lakeside Ditch 
Co., 108 P. 1027, 13 Cal.App. 119. (2) 
The acquisition by a party or his 
predecessor of a right, title, or ease- 
ment by prescription. Edwards  v. 
Atchison,ews Sco: ni Evo. libs dad) 
87; Diego v. Rovira, 254 F. 19, 165 
C.C.A. 429; Morgan v. Walker, (Cal.) 
20 P.(2d) 660; Northern California 
Power Co., Consolidated, v. Flood, 199 
P. 315, 186 Cal. 301; Strong v. Bald- 
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evidence is necessary to authorize the issuance of 
a perpetual injunction;*® and the extent of an ap-— 
propriation: must be proved with certainty.*° 


win, 97 P. 178, 154 Cal. 150, 129 Am. 


S.R. 249; Turner v. Bush, 135 P2290; 
43 Cal.App. 309; Schuette v. Sutter, 
150 N.W. 622, 128 Minn. 150; Geary 


v. Harper, 12° -P:(2d) 276, 92° Mont 
242; Dahlberg v. Lannen, 274 P. 151, 
84 Mont. 68; Stetson v. Youngquist, 
248 P. 196, 76 Mont. 600; Defiance 
Fruit Co. v. Fox, 74 A. 302, 76 N.J.Eq. 
147; La Bee v. Smith, 229 P. 88, 64 
Utah 242; Spencer v. Jennings, 115 
A. 270, 95 Vt. 364. See Anaheim Un- 
ion Water Co. v. Ashcroft, 94 P. 613, 
153 Cal. 152 (evidence sufficient to 
show the acquisition of a prescriptive 
right for the benefit of certain lands 
but not other lands). (3) That no 
prescriptive rights were acquired by 
the parties. In re Waters of Doan 
Creek, 215 P. 343, 125 Wash. 14. (4) 
That a junior irrigation company ac- 
quired no right by adverse user to a 
portion of waters allotted to a senior 
irrigation company. In re Waters 
Crane Walla River, (Or.) 16 P.(2d) 


[b] Evidence held insufficient to: 
(1) Show or establish right or title 
by adverse use or possession. Hen- 
ceker v. Lutz, 224 P. 1001, 65 Cal.App. 
649; Scott v. Jardine Gold Min. & 
Mill. Co., 257 P. 406, 79 Mont. 485; 
St. Onge v. Blakely, 245 P. 532, 76 
Mont. 1; Smith vy. Duff, 102 P. 981, 39 
Mont. 374, 133 Am.S.R. 582; Clark v. 
North Cottonwood Irrigation & Water 
Co. of Farmington, (Utah) 11 P.(2d) 
300; Francis v. Roberts, 272 P. 633, 
73 Utah 98; Ephraim Willow Creek 
Irr. Co. v. Olson, 258 P. 216, 70 Utah 
95. (2) Establish a prescriptive right 
(Burr v. Maclay Rancho Water Co., 
116 P. 715, 160 Cal. 268; Galbreath vy. 
Hopkins, 113 By 174, 159 Calezome 
Pyramid Land & Stock Co. v. Scott, 
197 P. 398, 51 Cal.App. 634; Bowers 
v. McFadzean, 257 P. 361, 82 Colo. 138; 
McCracken v. MacNeal, 135 N.W. 461, 
169 Mich. 414; Glantz v. Gabel, 212 
P. 858, 66 Mont. 134; Custer Consol. 
Mines Co. vy. City of Helena, 156 P. 
1090, 52 Mont. 35; Lakeside Irr. Co. v. 
Kirby, (Tex.Civ.App.) 166 S.W. |715; 
Madison v. McNeal, (Wash.) 19 P. 
(2d) 97) (8) conclusively (Essex Co. 
v. Gibson, 130 A. 846, 82 N.H. 1389) 
(4) or even prima facie (Williamson 
Vv. Abbott, 93) S-.E.1 551 OVA SiC, Bowe 


Necessity of clear and convincing 
evidence of title by adverse posses- 
sion generally see Adverse Posses- 
sion § 621. 


38. Leadville Mine Development 
Co. v.. Anderson, 17 P.(2d) 303, 92 
Colo. 536; Comrie v. Sweet, 225 P. 
214, 75 Colo. 199; Bastian y. Nebeker, 
163 P. 1092, 49 Utah 390. 


[a] Evidence held insufficient to: 
(1) Show a development of water. 
Smith v. Duff, 102 P. 984, 39 Mont. 
382, 188 Am.S.R. 587. (2) Sustain 
a finding that a specified percentage 
of water flowing from the well of a 
subsequent appropriator was develop- 
ed water. Bastian v, Nebeker, 163 P. 
1092, 49 Utah 390. 


39. Bower v. Moorman, 147 P. 496, 
27 Idaho 162, Ann.Cas.1917C 99. And 
see Peterson v. Lund, 193 P. 1087, 57 
Utah 162 (the evidence must be as 
clear and certain as the circumstances 
will permit). 

[a] Evidence held sufficient to 
warrant injunction.—Dunn y. Hen- 
derson, 258 P. 188, 122 Or. 381. 

40. Hardy v. Beaver County Irr. 
Co., 284 P. 524, 65 Utah 28. See Reno 
v. Richards, 178 P. 81, 32 Idaho 1 (a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 530-532) 


[§ 530] 10. Temporary Injunction. A temporary 
injunction pending trial may be granted.‘! Although 
rights to the use of water for irrigation are of such 
importance to those entitled to take from a com- 
mon source that courts should exercise great care 
in granting ex parte injunctions affecting such 
rights,*#? nevertheless, where plaintiff claims the 
entire stream as a prior appropriator, and a tempo- 
rary injunction will work less hardship than its re- 
fusal, it should be granted,*#? and where defendant 
is extensively preparing to divert water, a temporary 
injunction should not be denied because no water 
is in the river at the time.* 


[§ 531] 11. Trial or Hearing, Determination, and 
Recovery or Relief—a. In General. Proof should be 
taken*® and judgment for plaintiff should not be 
rendered on the pleadings.*® Whether or not the ac- 
tion should be dismissed,47 a nonsuit granted,*§ 
or a verdict directed for defendant*® depends on 
whether or not plaintiff has introduced some evi- 
dence to establish the allegations of his complaint. 
In an action tried before, and submitted to, a jury, 
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correct instructions should be given.®° Issues sub- 
mitted to a jury in an equitable suit may and should 
consist of proper inquiries as to all the essential 
or determinative facts of the controversy.°1 Mat- 
ters which are deemed to be questions of fact and 
are to be determined as such by the jury or the court 
sitting without a jury inelude abandonment,*? the 
probative effect of evidence relied on to establish 
adverse use or a prescriptive right,°? and the quan- 
tity of water reasonably necessary to irrigate land.>* 


[§ 532] b. Determination Generally. The rights 
of the parties may and should be determined,®*> in 
so far as is possible,®® in view of the issues®? and 
the scope of the action or proceeding.®’ Ordina- 
rily, a question presented should be determined 
rather than relegated to future litigation;°® but the 
latter course may be pursued where the evidence 
submitted is not sufficient to enable the court to de- 
termine the question®® or an adjustment of the par- 
ties’ rights is impracticable under the ecireumstane- 
es.°t The rights of persons who are not parties will 


claimant seeking a decree cf court to 
confirm his right te the use of water 
by approrriatisn must present to the 
court sufficient evidence to enable it 
to m2ke definite and certsin findings 
as to the emount of water actually 
diverted and auplied, as welk as the 
amount necessary for the beneficial 
use for which the water is claimed). 


41. United States v. Van Horn, 197 
F. $11; Independent Irr. Co. vy. Bald- 
win, 262 P. 489, 43 Ideho 3871; Parsons 
v. Mussigbrod, 196 P. 528, 5% Mont. 
336. 


42. Mclean y. Farmers’ High Line 
Canal, ete., Co., 98 P. 16, 44 Colo. 184. 


43. Copper King vy. Wabash Min. 
Cori 4. We OO. 


44. Consolidated People’s Ditch Co. 
v. cot Ditch Co., 269 P. 915, 205 
Cal. 54. 


45. Joyce v. Rubin, 130 P. 793, 23 
Idaho 296. 

[a] Error in not requiring evi- 
dence of claims held cureé—in re 
Willow Creek, 144 P. 505, 1464 P. 475, 
74 Or. 592. 


{b] Postponement for procare- 
ment of further evidence —Where the 
court has in effect made findings as to 
the rights of the parties, it may, it 
seems, postpone or continue the fur- 
ther hearing of the case to facilitate 
the procurement cf further and per- 
haps more. satisfactory evidence, 
based on, or growing out of, a prac- 
tical test, which will enable the court 
so to frame its decree on the findings 
made as to give to the parties the 
benefit, so far as the circumstances 
will permit, of their respective ap- 
propriations. Peake v. Harris, 192 
P. 310, 48 Cal.App. 363. 


{c] Stipulation of the parties as 
to the amount of water to be given 
to irrigate land is nct binding on the 
court. Allen v. Petrick, 222 P. 465i, 
69 Mont. 373. 


46. Joyce v. Rubin, 130 P. 793, 23 
Idaho 296. 
47. Bernard v. Metropolis Land 


Co., 160 P. 811, 40 Nev. 89. 


48. Independent Irr. Co. v. Bald- 
win, 252 P. 489, 48 Idaho 371. 


49. Stephens Ranch & Live Stock 
v. Union Pac. R. Co., 161° P. 459, 48 
Utah 528. 

50. Williamson vy. Abbott, 93 S.E. 
AOE TOT Ss Curae ve 


[a] Instructions upheld.—Gila 
Water Co. v. Gila Land & Cattle Co., 
238 P. 336, 28 Ariz. 532; Brown v. 
Smith, 19 Cal. 508; Dalton v. Kelsey, 
114 P. 464, 58 Or. 244, 


51. Carolina-Tennessee Power Co. 
v. Hiawassee River Power Ca., 88 S. 
HE. 349, 171 N.C. 248. 


52. Landers v. Joerger, 140 P. 208, 
15 Ariz. 480; Barton y. Pierce, (Cal. 
App.} 20 P.(2d) 786; Central Trust 
Co. v. Culver, 129 P. 253, 23 Colo.App. 

17 {aff 145 P.. 684, 58 Colo. 334]; 
Thomas v. Ball, 213 P. 5$7, 66 Mont. 
161. 


53. Evans Ditch Co. v. Lakeside 
Ditch Co., 108 P. 1027, 13 Cal.App. 119; 
Shea v. Gavitt, 94 A. 360, 89 Conn. 
249, LRA.1916FA £89; Navorra v. 
Weckwerth, 226 N.W. 568, 178 Minn. 
203, 65 A.L.R. 124. 


54. Joerger v. Pacific Gas & Hlec- 
tric Co., 276 P. 1017, 207 Cal. 8; Tuck- 
er v. Missoula Light & Water Co., 250 
P. 11. 77 Mont. 91. See Joyce v. Ru- 
bin, 120 P. 793, 28 Idaho 296 (the 
amounts of water to which the par- 
ties are respectively entitled). 


55. Hufford v. Dye, 121 P. 400, 162 
Cal. 147; Ramelli v. Sorgi, 149 F. 
71, 164 P. 73, 38 Nev. 552 fcosts re- 
taxed 161 P. 717]; In re Waters of 
Umatilla River, 168 P. 922, 172 P. 97, 
88 Or. 376; Logan, Hyde Park & 
Smithfield Canal Co. v. Logan City, 
269> P, 776, 72. Utah 221. 


{aj Existing rights.—City of San 
Bernardino vy. City of Riverside, 198 
P. 784, 186 Cal. 7; Pringle Falls Bleo- 
tric Power & Water Co. v. Patterson, 
132 P. 527, 65 Or. 474. 


{bob} Inquiry into rights beyond 
stats line-—The courts of one state 
in decreeing and protecting water 
rights may at the same time inquire 
into and determine rights and priori- 
ties in the same stream located high- 
er up the stream and beyond the state 
line fairly to determine the relative 
rights of the parties, and decree the 
extent of title and the right of pos- 
session of the subject matter located 
within the state. Taylor v. Hulett, 
97 P. 37, 15 Idaho 265, 19 L.R.A.N.S. 
535. 

56. Watson vy. Lawson, 135 P. 961, 
166 Cal. 235; Springer v. Dunn, 241 
Ra Iola Or 30; 

57. Montecito Valley Water Co, v. 
Santa’ Barbara, 77 P. 1123, 144 Cal. 
578; Marlatt v. Prosser, 179 P. 141, 


66 Colo. 91; Springer v. Dunn, 241 P. 
991, 117 Or. 30; Eastern Oregon Live 
Stock Co. v. Keller, 216 P. 556, 108 
Or. 256; Wyoming Hereford Ranch 
v. Hammond Packing Co., 236 P. 764, 
33 Wyo. 14. 


[a] Water right incidentally in- 
volved.—A valuable water right wilt 
not generally be adjudicated inciden- 
tally to a proceeding in which the ad- 
judication of such right is net the 
main question involved. In re Rights 
to Waters of Barber Creek and its 
Tributaries, in Douglas County, 295 
P. 518, 210 P. 568, 46 Nev. 254. 


58 In re Water Rights in MeFar- 
lane Creek in Okanogan County, 218 
P. 248, 126 Wash. 364. 


Statutory proceeding see infra text 
and notes 66-71. 


59. Montecito Valley Water Co. v. 
Se Barbara; 27. (PS 1113.4 4a 


60. Strong v. Baldwin, 97 P. 178, 
154 Cal. 150, 129 Am.S.R. 149; Bath- 
gate v. Irvine, 58 P. 442, 126 Cal. 135, 
77 Am.S.R. 158. 


[a] Rule applied to quantity or 
portion of water to which the parties 
are respectively entitled. Strong v. 
Baldwin, 97 P. 178, 154 Cal. 150, 129 
Am.S.R. 149; Bathgate vy. Irvine, 58 
P. 442, 126 Cal. 135, 77 Am.S.R. 158. 

61. Sullivan v. Jones, 108 P. 476, 
13 Ariz. 229. 

{a] Illustration. — Where a prior 
appropriator of surplus and flood wa- 
ters in a gulch had previously main- 
tained a dam below a subsequent ap- 
propriator, which dam had been de-. 
stroyed, and, at the time the subse- 
quent appropriator had initiated his 
rights, was making no use of the wa- 
ter flowing to the lower dam, and had 
not reconstructed the dam at the time 
his action was brought to be decreed 
entitled to all the water in the gulch, 
and although, from the evidence, it 
could not be said that he had aban- 
doned his rights to use the water at 
the lower dam, yet a further failure 
to use it might entail such result, the 
court could not practically fix a time 
within which he should resume its use 
or suffer its loss, and adjust the par- 
ties’ rights growing out of the prior 
appropriation of water to be impound- 
ed by his lower dam, because of the 
many circumstances that might arise 
in connection with the rebuilding and 
maintenance of the dam. Sullivan vy. 
Jones, 108 P. 476, 13 Ariz. 229, 
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not be adjudicated ;°? 


determine.®® 


and generally the rights or 
interests of several defendants inter sese are not 
open to adjudication,®* except in so far as between 
themselves they have tendered and joined hostile 
issues,°* although in equitable proceedings and some 
forms of statutory actions the court may in one de- 
eree settle the relative rights of any and all persons 
who are parties to the litigation.®® 
proceeding, the court has authority to determine 
only such matters as it is empowered by statute to 
In some states the only matters which 


WATERS 


In a statutory 


the amount.?? 


ean be adjudicated in a statutory proceeding are the 


relative priorities of ditches or reservoirs and the 
amount of water to be awarded thereto.®? 
states the adjudication provided for by statute is 


more comprehensive;°* it extends 


62. Colo.—North Boulder Farmers’ 
Ditch Co. v. Leggett Ditch & Reser- 
voir Co., 168 P. 742, 638 Colo. 522. 


Mont.—Wheat v. Cameron, 210 P. 
761, 64 Mont. 494, 


N.J.—Wilson v. Hast Jersey Water 
Co., 79 A. 440, 78 N.J.Hq. 329. 


N.M.—State v. Aztec Ditch Cé., 185 
BP. 549, 25 N.M. 590. 


Or.—Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410. 


Utah.—Garner vy. Anderson, 248 P. 
496, 67 Utah 553. 

[a] In suit by United States for 
the wrongful appropriation of its pub- 
lic lands for irrigating purposes, the 
rights of settlers who have been in- 
jured by such appropriation of the 
land cannot be adjudicated. Sag 
Lee, 110 P. 607, 15 N.M. 382. 


63. Putnam v. Curtis, 43 P. 1056, 
7 Colo.App. 437; Whited v. Cavin, 105 
P. 396, 55 Or. 98; Nevada Ditch Co. v. 
Bennett, 45 P. 472, 30 Or. 59, 60 Am.S. 
553) ft 


[a] In action to enjoin several de- 
fendants from interfering with plain- 
tiffs use of water under an appro- 
priation, the rights of defendants in- 
ter sese are not subject to determina- 


tion. Conley v. Dyer, 95 P. 304, 43 
Colo. 22; Caviness v. La Grande Irr. 
Co., 119 P. 731, 60 Or.’ 410; Nevada 


Ditch Co. v. Bennett, 45 P. 472, 30 Or. 
59, 60 Am.S.R. 777. 


[b] “Wenants in common.—Where 
parties claim through the same di- 
version and from the same ditch 
through which the appropriation was 
made, or by their predecessors, they 
are tenants in common, and in a suit 
with others involving rights there- 
on, if no issues are framed betwgen 
them, only their rights as against 
others “will be determined. Park v. 
Park, 101 P. 403, 407, 45 Colo. 347, 356; 
Hough v. Porter, 95 P. 732, 98 P. 10838, 
102 P).728; 51 ‘Or. 318. 


fe] Single award. — (1) Where 
parties on the same side acquired title 
to lands formerly owned by their fa- 
ther, who had appropriated water for 
irrigation, and they do not ask ito 
have the water allotted to each sepa- 
rately, it is not error to decree to 
them jointly the entire amount neces- 
sary for the irrigation of their land. 
Joyce v. Rubin, 130 P. 7938, 28 Idaho 
296. (2) Where a water right is 
awarded to the owner of land, it is not 
necessary that an award should be 
made to the lessee thereof. In re Wil- 
low: Creek, 144 P. 505, 146 P. 475, 74 
Or. 592. (3) It has been held error 
to grant two Separate reservoir prior- 
ities of the same capacity and date to 
the same reservoir as the result of 
the same construction and act of stor- 
wh fig 


In other 


to all rights in 


ing. Windsor Reservoir, etc., Co. v. 
Lake Supply Ditch Co., 98 P. 729, 44 
Colo. 214. 

64. Nevada Ditch Co. v. Bennett, 
45 P..472, 30 Or. 59, 60 Am.S.R. 777. 


65. Hallett v. Carpenter, 86 P. 317, 
37 Colo. 30; Murray ‘v. Tingley, 50 P. 
723, 20 Mont. 260; Twaddle v. Win- 
ters, 85 P. 280, 89 P. 289,.29 Nev. 88; 
Gates v. Settlers’ Milling, etc., Co., 91 
IEA MORE ING) ON a eis 


[a] Statute held permissive and 
not mandatory.—Bennett v. Quinlan, 
131 P. 1067, 47. Mont. 247; Sloan v. 
Byers, 97 P. 855, 37 Mont. 503. 

[b] Order in which names of 
claimants are recited in the decree 
does not denote a determination of 
priority. Park v. Park, 101 P. 403, 
er 347; Id., 101 P. 407, 45 Colo. 


66. Doll v. McEllen, 121 P. 149, 21 
Colo.App. 7. But see In re Water 
Rights in McFarlane Creek in Okano- 
gan County, 218 P. 248, 126 Wash. 
3864 (where a civil action and a statu- 
tory proceeding are consolidated, 
easement rights as well as waiter 
rights may be before the court for de- 
termination regardless of whether or 
not the easement rights could be de- 


termined in the statutory proceed- 
ing’). 
[a] Board of control in Wyoming 


has “no power.or authority to deter- 
mine as between the parties the own- 
ership or right tto the use of the 
ditch.” Collett v. Morgan, 128 P. 626, 
129 B. 438, 21 Wyo. 11%; 122. 


67. Robinson vy. Alfalfa Ditch Co., 
SEPA CZG) elton COmmOOLOeu DOs Olan 
Spring Cattle Co. v. Bassett, 233 P. 
156, (6 Colo, 510; Burke wv. South 
Boulder Canon Ditch Co., 281 P. 674, 
76 Colo. 354; Greeley & Loveland Irr. 
Co. v. Huppe, 155 P. 386, 60 Colo. 535; 
Haines v. Fearnley, 138 P. 541, 56 
Colo. 243; Central Trust Co. v. Culver, 
1298 2538, 28, ColoiApp: S17 Taft 145 
P. 684, 58 Colo. 334]. 


[a] Matters not determinable in- 
clude: (1) Ownership or property 
rights. Robinson v. Alfalfa Ditch 


Co.; 5 P. (2d) 1115, 89 Colo. 567; Park 
v. Park, 101 P. 408, 45 Colo. 347; Id. 
101 P. 407, 45 Colo. 356; Central Trust 
Co. v. Culver, 129 P. 2153, 23 Colo.App. 
317 [aff 145 P. 684, 58 Colo. 334]. (2) 
The existence of a right of way for a 
ditch over the land of one of the par- 
ties, Haines v. Fearnley, 138 P. 541, 
56 Colo. 243. (3) The question of 
exchange of water between the same 
or different owners of reservoirs. 
Windsor Reservoir, etce., Co. v. Lake 
Supply Ditch €o., 98. P. 729, 44 Colo. 
‘214. (4) Damages for trespass by 
‘a junior appropriator. Clay Spring 
Cattle Co. v. Bassett, 233 P. 156, 76 


[§ 533] c. Transfer or Reference. 
statutes, the court may transfer the case to a state 
board for determination of rights to the use of wa- 
ter;7% but a question of damages will not be in- 


a stream system,®® including the relative rights of 
appropriators from an artesian basin within a wa- 
tershed as well as the rights of direct appropriators 
from the surface of a stream;’° and its scope is 
broader as to subject matter and parties than the 
jurisdiction of the state engineer to license appro- 
priations or regulate use.“4 
in there is no statute regulating the duty or amount 
of water reasonably necessary properly to irrigate 
a given tract of land, it devolves on the court to fix 


In a jurisdiction where- 


Under a few 


Colo. 510. : 
68. El Paso & R. I. Ry. Co. v. Dis- 
trict Court of Fifth Judicial Dist. 
within and for Chaves County, 8 P. 
(2d) 1064, 36 N.M. 94. 

69. El Paso & R. I. Ry. Co. v. Dis- 
triet Court of ‘Rifth “Judicial Mise 


7 


ey 


[§§ 539-533 


‘ 


within and for Chaves County, supra. — 


70. El Paso & R. I. Ry. Co. v. Dis- 
trict Court of Fifth Judicial Dist. 
within and for Chaves County, supra.’ 


wl. > Ey Paso (eR. ale “Rye sConmave 
District Court of Fifth Judicial Dist. 
within and for Chaves County, supra. 


72. Witherill v. Brehm, 240 P. 529, 
74 Cal.App. 286. 


[a] “Adjudication decree must set- 
tle ‘the volume of the appropriation 
or it is no adjudication.” Arnold vy. 
Roup, 5% B..206, 61 Colo..316; 3238 


[b] Facts bearing on question.— 
(1) In determining the quantity of 
water plaintiffs are entitled to use, 
the court must determine from com- 
petent evidence the needs of plaintiff 
and the quantity of water reasonably 
necessary therefor. Garner v. An- 
derson, 248 P. 496, 67 Utah 553. (2) 
In determining the amount of flood 
waters appropriated for irrigation, 
the court may determine the area of 
lands to which the water has been 
beneficially applied, the frequency 
with which floods occur, the waters 
from which reached the lands of the 
appropriator, and any other facts 
bearing on tthe question of the quan- 
tity of water actually appropriated 
to a beneficial use. Santa Cruz Reser- 
voir Co. v. Ramirez, 141 P. 120, 16 
Ariz. 64. 


[ec] Liberality. — In determining 
the amount of water in fact used by 
defendant as an appropriator, the 
court should be liberal, to the extent 
at least that it should not deprive him 
of any portion of the amount of wa- 
ter that he had in fact used for the 
period necessary to gain title by pre- 
scription, unless it clearly appears 
that he has used more than was rea- 
sonably necessary. Union Coloniza- 
tion Co. v. Madera Canal & Irrigation 
Cow, LUIS Plow Co eOals U4 


{[d] Equitable apportionment.—In 
determining the extent of one state’s 
right to divert waters from the wa- 


tershed of a river, the court will en- — 


deavor to secure an equitable appor- 
tionment without quibbling over 
formulas. State of New Jersey v. 
State of New York, 51 S.Ct. 478, 283 U. 


S. 336, 75 L.Ed. 1104 [entered 51 S. 


Ct, 645]. 

Evidence insufficient for determina- 
tion see supra note 45 [pb]. 

7s. Amalgamated Sugar Co. v. 
Hempe, 226 F. 1012 (Oregon statute); 


For later cases, developments and changes in the law see Annotations, same title and section number, © 


§§ 533-535] 


cluded in the transfer;7* and the final results are to 
be embodied in a deeree of the court.7° It is within 
the diseretion of the trial court to permit exceptions 
to be filed to the report of a referee after the ex- 
piration of the time prescribed by statute.7® It is 


not an abuse of discretion to deny a motion to res 


fer the case back to a water commissioner for the 
taking of further testimony, where the motion is 
not supported by any showing of the proposed evi- 
dence claimed to be newly discovered.** <A statute 
providing that the judge of any court in which an 
action to determine water rights is pending shall 
request the state engineer to make a survey and map 
of the streams has been held to be directory and 
not mandatory.78 


[§ 534] d. Verdict or Findings. Where the case 
is tried before a jury, it is for the jury by their ver- 
dict, rather than for the court, to find the ultimate 
facts on which the rights of the respective parties 
depend;*® and the court should not find any facts 
additional to those found by the jury.8® On the 
other hand, in an action tried before the court alone, 
it is the duty of the court to find the facts.8t Find- 
ings of fact by the court must cover,®?. but not go 
beyond,** the material issues made by the pleadings 
and evidence. They must be sufficient to support the 
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judgment or deeree’t and not be inconsistent with 
the conclusions®® or with each other.*® In some 
cases it is necessary that the findings definitely and 
specifically state the date of an appropriation’? and 
the quantity of water which a party has appropri- 
ated or to which he is entitled,** provided there is 
evidence on these points.®® 


Construction., All the findings of a jury are to 
be construed together.°® <A finding that the allega- 
tions of the answer are untrue implies that defend- 
ants’ lands are not riparian where the answer alleges 
that they are riparian.°? re 


Findings of state engineer. In statutory proceed- 
ings for the determination of water rights, the ul- 
timate findings of the state engineer are entitled to 
great respect,®? but. do not take from the court the 
power on exceptions to grant relief to a party whose 
rights may have been infringed by the engineer.®* 


[§ 535] e. Recovery or Relief; Judgment or De- 
cree—(1) In General. The judgment or decree 
must not contain provisions violative of applicable 
statutory directions or limitations®* or interfering 
with rights conferred by statute,®® nor should it con- 
tain provisions authorized by statute, where the stat- 
ute is net applicable.°® Also, it must not go: be- 
yond, or be inconsistent with, the pleadings®? «and 


Pacific Live Stock Co. v.. Balcombe, 
199 P. 587, 101 Or. 233; Oregon Lum- 
ber Co. v. East Fork Irr. Dist., 157 P. 
963, 80 Or. 568. { 


74. Amalgamated Sugar Co. v. 
Hempe, 226 F. 1012. 


- 75. Oregon Lumber Co. v. East 
Eos irm. Dist, 1577 ©. 963, -80 Or: 
568. : 

76. In re Water Rights in McFar- 


lane Creek in Okanogan County, 218 
P. 248, 126 Wash. 364. 

77. Stuart v. Norviel, 226 P. 908, 
26 Ariz. 493. 

VOU Boise City lor, “etc., —€o.. 'Vi 
Stewart, 77 P. 25, 321, 10 Idaho 38. 


79. Carolina-Tennessee Power Co. 
v. Hiawassee River Power Co., 88 S. 
By 1349, LI NC 228i 

[a] Verdict held uncertain.— 
Dougherty v. Haggin, 56 Cal. 522. 

80. Carolina-Tennessee Power Co. 
_v. Hiawassee River Power Co., 88 5S, 
BE. 349, 171 N.C. 248. As 

81. E. Clemens Horst Co. v. Tarr 
Mining Co., 163 P. 492, 174 Cal. 430. 


62. Patterson v. Mills, (Cal.) 68 
P. 1034; Hepler v. Wright, 170 P. 
667, 35 Cal.App. 567; In re German 
Ditch & Reservoir Co., 139 P. 2, 56 
Colo. 252; Cohn v. Sorenson, 219 P. 
1059, 38 Idaho 37; Joyce v. Rubin, 130 
P. 793, 23 Idaho 296. 

[a] Finding held to cover (1) an 
issue raised by the complaint. Union 
Colonization Co. v. Madera Canal & 
Irrigation Co., 178 P. 957, 179 Cal. 
774. (2) Where plaintiff pleads own- 
ership, a finding of ownership in- 
cludes all the probative facts. Mon- 
tecito Valley Water Co. v. Santa Bar- 
bara, 77 P. 1113, 144 Cal. 578. (3) 
Where a finding made negatives plain- 
tiff’s theory, further findings on the 
issue tendered by him are not neces- 
sary. Chill v. Jarvis, 298 P. 373, 50 
Idaho 531. (4) A finding that one is 
the owner of twenty-five inches of the 
water of a stream, and that he has 
used the same under a claim of right 
for. more than the statutory period, 
“and such use and appropriation is 
prior” to any rights of another there- 
in, negatives any claim of right of the 


‘ 


latter in or to such water, and passes 
on the issue of the prior right of the 
latter. Davies vy. Angelo, 96 P. 909, 
8 Cal.App. 305.: 

83. Cory v. Smith, 274 P. 969, 206 
Cal. 508; Last Chance Ditch Co. v. 
Heilbron, 26 P..523, 86 Cal.:1; Call v. 
Coiner, 251 P. 617, 43 Idaho 320. 


Sufficiency of evidence to support 
findings see supra § 529. 


84. Cory v. Smith, 274 P. 969, 206 
Cal. 508; Ball v. Kehl, 25 P. 679, 87 
Cal. 505; Bower v. Moorman, 147 P. 
496, 27 Idaho 162, Ann.Cas.1917C 99. 


[a] Finding held to support judg- 
ment.—In re Application 7600 to Ap- 
propriate Water, 220 0220, Co, Utah 
aU. 


85. Pioneer Irr. Dist. v. American 
pen Ass’n, 1,P.(2d) 196, 50 Idaho 


8&6. Johnstone vy. Gloster, 194 P. 
504, 49 Cal.App. 750; Cheda v. South- 
ern’ Pac) Co. 1849PRe T7022 CalsApp: 
873; Johnson v. Bielenberg, 87 P. 12, 
14 Mont. 506. 

[a] Findings held not inconsistent. 
—Rose v. Mesmer, 75 P. 905, 142 Cal. 
322; Braley v. Empire Water Co., 
(Cal.App.)- 20 P.(2d) 75; Mt. Shasta 
Power Corporation v. McArthur, 292 
P.. 549,109 Cal.App. 171: 


87. Sarret v. Hunter, 185 P. 1072, 
82 Idaho 536; Washington State Sugar 
Co. v. Goodrich, 147 P. 1073, 27 Idaho 
2631 Nuee we saantord, 124411 Py, 598,720 
Idaho 327; Kirk v. Bartholomew, 29 
P. 40, 3 Idaho (Hasb.) 367; Geertson 
v. Barrack, 29 P. 42, 3 Idaho (Hasb.) 
344, 


88. Riverside Water Co. y. Sargent, 
44 P. 560, 112 Cal. 230; Lakeside 
Ditch Co. ‘v.. Crane, 22°P. .76, 80° Cal: 
181; Willits Water & Power Co. v. 
Landrum, 175 P. 697, 38 Cal.App. 164; 
Sarret v. Hunter, 185 P. 1072, 32 Jdaho 
536; Washington State Sugar Co. v. 
Goodrich, 147 P. 1073, 27 Idaho 26; 
Lee v. Hanford, 121 P. 558, 21 Idaho 
327; Kirk v. Bartholomew, 29 P. 40, 
3 Idaho (Hasb.) 367; Geertson v. Bar- 
rack, 29 P. 42, 3 Idaho (Hasb.) 344; 
Twaddle v. Winters, 85 P. 280, 89 P. 
289, 29 Nev. 88; Garner v. Anderson, 


248 P. 496, 67 Utah 553; Lost Creek 
ae Co. v., Rex; 73 P..660, 26. Utah 
oO. - 
69. Hepler v..Wright, 170 P. 667, 
35 Cal.App. 567. f 


[a] Dates arbitrarily fixed.— 
Where there is evidence showing the 
relative priorities, but it is impossible 
to determine from the testimony the 
exact dates of the appropriations, 
the court may, in its findings, arbi- 
trarily; fix certain dates for the pur- 
pose of framing a decree specifically 
settling the respective rights of the 
parties. McDonald v. Lannen, 47 P. 
648, 19 Mont. 78. 

90. Jerrett v. Mahan, 17 P. 12, 20 
Nev. 89. 

91. Adams vy. Barber, 132 P. 273, 21 
Cal.App. 503. 

92. Scossa v. Church, 187 P. 1004, 


'43 Nev. 407. 


93. Scossa vy. Church, supra. 


94. Arnold v. Roup, 157 P. 206, 61 
Colo. 316; Reno v.. Richards; L78.P. 
81, 32 Idaho 1; Lee v. Hanford, 121 
Pi.o68, 421, Idaho 327. 


[a] “Statutory adjudication of the 
relative priorities of the ditches in 
the water district for irrigation was-a 
special proceeding in which the ju- 
risdiction of the court was limited to 
an adjudication and settlement of the 
volume of the appropriation and 
priority of the various ditches. No 
authority is conferred upon the court 
to administer or control the use of 
the water thereafter. The law limits 
the owner’s subsequent use to his 
necessities for irrigation, and the 
court when it fixed and settled the 
volume and priority of the ditch could 
place no other or greater restrictions 
upon the use of the water.’ .Arnold 
v. Roup, 157 P. 206, 61 Colo. 316, 326. 


95. McGinness v. Stanfield, 55 P. 
1020, 6 Idaho 372. 

96. Reno v. Richards, 178 P. 81, 
32 Idaho 1. 

97. Walnut Irr. Dist. v. Burke, 
110 P. 518, 158 Cal. 168; Hoyt v. Hart, 
87 P:’569, 149 Cal. 722; Schirmer v., 
Drexler, 66 P. 180, 184 Cal. 134; Riv- 
erside Water Co. v. Gage, 26°P. 889, 


s 
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the verdict or findings;°® and where it finds support 
solely in a stipulation, it should not go beyond the 
provisions of the stipulation.®°® Subject to these 
rules, the court may and should grant or award 
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such,! and only such,? recovery or relief as is proper 
and appropriate. While the decree may properly 
contain administrative provisions for its execution 
or enforcement,? the court is without authority to 


89 Cal. 410; Hector Min. Co. v. Valley 


View “Min; Co., 64° P. 205, 28 Colo, 
315; Doll v. McEllen, 121 P. 149, 21 
Colo.App. 7; State v. Quantic, 94 P. 


491, 37 Mont. 32; Gunnison Irr. Co. 
v. Gunnison Highland Canal Co., 174 
PB. 852, 52 Utah 347; Elmer v. Mc- 
Cune, 81 P. 159, 29 Utah 320. Com- 
pare Hough v. Porter, 95 P. 732, 98 
P. 1083, 102 P. 728, 51 Or. 318 (where 


one relies on adverse possession but 
the evidence establishes appropria- 


tion, his rights may be established in 
accordance with such showing, and 
where parties are served with sum- 
mons and required to interplead with 
each other, and any of them disre- 
gard the order of the court, it may 
in its discretion either enter a decree 
affecting their interest, or not, as it 
may deem just). 


[a] Judgments or decrees held to 


conform to, or be consistent with, 
pleadings.—Daze v. Ketchum, 155 P. 
964, 18 Ariz. 31; Daggs v. Howard 
Sheep Co., 145 P. 140, 16 Ariz. 283; 
Pioneer Irr. Dist. v. American Ditch 
Ass’n, 1 P.(2d) 196, 50 Idaho 732; 
hambrix v. Frazier, 171 P. 1134, 31 
Idaho 382. 


$8. Windsor Reservoir, etc., Co. 
Lake Supply Ditch Co., 98 P. 729, 
Colo. 214; Boehler v. Boyer, 234 
1086, 72 Mont. 472. 

{a] Decrees held to conform to 
verdicts or findings.—Dagegs v. How- 
ard Sheep Co., 145 P. 140, 16 Ariz. 
283; Johnson y. Sterling Irr. Co., 113 
P. 496, 49 Colo. 482. 


99. Vincent v. Berry, 272 P. 1055, 
205 Cal. 730. 

1. Silkey v. Tiegs, 5 P.(2d) 1049, 
51 Idaho 344; Campbell v. Walker, 
Late) Ola, Lov Or. S15. Salisbury, 
Vv. Roekport Irr. Co., (Utah) 7 P. (2d) 
291; Kunzler v. Jones Thomas Ranch 
Co., 290 P. 173, 76 Utah 405; Bastian 
v. Nebeker, 163 P. 1092, 49 Utah 390; 
Mountain Lake Mining Co. v. Mid- 
way Irr. Co., 154 P. 584, 47 Utah 371; 
In re Waters of Thompson Creek in 
Okanogan County, 270 P. 303, 149 
Wash. 169; Pays v. Roseburg, 232 P. 
273, 132 Wash. 335. 


{a] Rights generally.—aIn a suit 
to estabiish relative rights to the use 
of water for irrigation, “whether a 
party’s interests wholly coincides 


Vv. 
44 
ee 


. with that of the plaintiffs or the de- 


fendants is not so very important, 
Since a decree applicable to the rights 
of each to the use of water for the 
purpose specified should be made 
when it is justified by the averments 
of the pleadings and substantiated 
by the evidence, even if the final de- 
termination be prejudicial to one or 
more parties of the same _ class.” 
Thomas v. Thurston, 171 P. 404, 406, 
87 Or. 650. 

[b] Declaration of subordination. 
—A decree is not objectionable be- 
cause it declares a subordination to 
rights awarded by a prior decree 
where the subordination exists in law 
without such declaration. Pioneer 
Irr. Dist. v. American Ditch Ass’n, 1 
P.(2d) 196, 50 Idaho 732. 


[c] Amount, time, place, measure- 
ment, or apportionment.—(1) The 
court may fix both the amount of 
water a party has the right to use 
and the time when he may use it. 
Galiger v. McNulty, 260 P, 401, 80 
Mont. 339. (2) When it is necessary 
in order properly to regulate the use 
of the water of a stream, the court 


245 P. 


may place some restriction on the 
amount to be used at any one time. 
In re Willow Creek, 144 P. 505, 146 P. 
475, 74 Or. 592. (3) A decree fixing 
the length of an irrigation season 
during which plaintiff is entitled to 
priority in use of the waters of a 
stream’may be proper. Dunn v. Boyd, 
271 P. 2, 46 Idaho 717. (4) In an ac- 
tion to determine water rights, the 
decree must provide that, when the 
natural flow is not sufficient to fur- 
nish the full amount of water award- 
ed, the parties shall have only the 
amount furnished from the natural 
flow, each taking according to the 
priority of his rights. Joyce v. Ru- 
bin, 130 P. 793, 23 Idaho 296. (5) An 
award of the alternate or rotating use 
of all the water is permissible (In 
re North Powder River, 144 P. 485, 
146 P. 475, 75 Or. 83; Ward County 
Improvement Dist. No. 3 v. Ward 
County, Irrs Dist. Nom, 295 Siw. 917, 
117 (Tex, LO. [mod \(Civ.App.). 237 S: 
W. 584]) (6) where there is not 
enough water for the concurrent use 
of it by all the parties (Peake v. Har- 
ris, 192) Piv310, 48) Cal. App> 363). (7) 
Indeed, the court should require the 
alternate use of all the water in some 
cases, aS where, during certain sea- 
sons of the year, the water in a 
stream is so reduced that, if divid- 
ed, it will no longer reach and bene- 
fit the lower user. Dameron Valley 
Reservoir & Canal Co. v. Bleak, 211 
P. 974, 61 Utah 230. (8) Where an 
irrigation district has already divert- 
ed and applied to a beneficial use a 
quantity of water sufficient to reclaim 
the balance of its irrigable, lands, in 
addition to irrigating lands already 
reclaimed under the duty of five 
eighths of an inch fixed by the court, 
the district should be allowed to 
change the place of use of water in 
sufficient quantity to reclaim all its 
irrigable lands within a reasonable 
time, to be fixed by the court. Muir 
v. Allison, 191 P. 206, 33 Idaho 146. 
(9) The court may apportion the wa- 
ter to a definite number of specified 
acres (In re Althouse Creek, 162 P. 
1072, 85 Or. 224), (10) or, in a proper 
case, divide the water in proportion 
to the acreage held by each party 
(Drake v. Tucker, 184 P. 502, 48 Cal. 
App. 53). (11) An award of a cer- 
tain number of inches of water meas- 
ured under a four-inch pressure must 
control, ‘though it is quite apparent 
that in such cases as this it would be 
advisable that any reference to a 
miner’s inch of water should be ‘one 
and one-half cubic feet of water per 
minute,’ as a miner’s inch is defined 
by the law, without specifying any 
particular pressure under which it 
should be measured.” Barr v. Bran- 
stetter, 184 P. 409, 42 Cal.App. 725, 
735. (12) “Common sense sanctions 
the rule that even though the statute 
may provide for measuring water by 
cubic feet, yet, where the language 
of the statute is not exclusive and 
some other method of measurement is 
more beneficial to the parties at in- 
terest, the court may adopt the latter 
method.” Ward County Improve- 
ment Dist. No. 3 v. Ward County Ir- 
rigation=Dist.. No. i 295 (Sow, (oly; 
117 Tex. 10, 14. (18) Awards upheld 
as to amount. St. Onge v. Blakely, 
532, @6.Mont. 1. (award ‘of 
eighty-seven miner’s inches of water 
to claimant cultivating one hundred 
and fifty acres of land); Boehler y. 
Boyer, 234 P. 1086, 72 Mont. 472 
(award of two inches of water to acre 


where land was rocky and gravelly, 
and little use could be made of less 
than an irrigating head). (14) Award 
to plaintiff held too small. Lawson y. 
McBride, 264 Pi.72%. 71. Utah s 239) 
(15) Award to defendant held. too 
small. Dameron Valley Reservoir & 
Canal Co. v. Bleak, 211 P. 974, 61 Utah 
230. (16) Definiteness and certainty 
See infra § 536. (17) Measuring de- 
vices see infra note 3 [a]. 


2. Doll v. McEllen, 121 P. 149, 21 
Coio.App. 7; Arkoosh v. Big Wood 
Canal Co., 283 P. 522, 48 Idaho 383. 


[a] Undeserved rights.—The court 
will not allow a claimant greater 
rights to the use of water than he 
deserves, although no other claim- 
ants are parties to the proceeding to 
adjudicate priorities. Holbrook Irr. 
Dist. v. Ft. Lyon Canal Co., 269 P. 574, 
84 Colo. 174. 


[b] 
A judgment is objectionable where it 
places on defendants a burden which 
the law does not attach to their pre- 
Scriptive rights. E. Clemens Horst 
Co. v. Tarr Mining Co., 163 P. 492, 174 
Cal. 430. 


[c] Relief or limitation without 
benefit.—-¢1) Equity will not direct 
the restoration of water impounded 
in a reservoir to a stream where such 
restoration would benefit no one. 
Comstock vy. Ft. Morgan Reservoir & 
Irrigation Co., 151 P. 929, 60 Colo. 
LOT (2) Where neither party has 
made a statutory appropriation of a 
definite quantity of water and both 
claim through prior users, the court 
should not so limit defendant’s right 
as to deprive him of water which 
can in no event reach plaintiff’s lands 
and will be necessarily wasted if per- 
mitted to pass below defendant’s 
lands. Dameron Valley Reservoir & 
ene Co. v. Bleak, 211 P. 974, 61 Utah 

{d] Quantity.—(1) While an 
award to a riparian owner should not 
be limited to a fixed quantity of wa- 
ter for irrigation and domestic uses 
(Felsenthal v. Warring, 180 P. 67, 40 
Cal.App. 119), (2) an award to a per- 
son having a right by appropriation 
or adverse use should be limited to 
the amount reasonably necessary for, 
and actually applied to, his beneficial 
use (Felsenthal v. Warring, supra; 
Green Valley Ditch Co. v. Frantz, 129 
P. 1006, 54 Colo. 226; Reno v. Rich- 
ards, 178 Ps Si, 32 idaho. 1). 5 (3)eine 
award may be excessive where it is 
not limited to those months during 
which water is actually and necessa- 
rily used for beneficial purposes. 
Witherill v. Brehm, 240 P. 529, 74 Cal. 
App. 286. (¢4) An award to a party 
should not exceed the capacity of his 
ditch (Felsenthal v. Warring, supra), 
(5) and where he owns only part of 
a ditch, the court should not author- 
ize him to conduct a greater amount 
of water through the ditch than the 
capacity of the part really owned by 
him (Bamforth v. Ihmsen, 204 P. 345, 
205 P. 1004, 28 Wyo. 282). 


[e] State engineer in adjudicating 
water rights is only authorized to 
make an award of water for a legiti- 
mate beneficial use. In re Water 
Rights of Deschutes River and Trib- 
utaries, 286 P. 563, 134 Or. 623 [mod 
on Gey grounds 294 P. 1049, 134 Or. 
623]. 

3. Silkey v. Tiegs, 5 P.(2d) 1049, 
51 Idaho 344. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Improper burden on rights.— _ 


. struction of 


§§ 535-538] 


establish arbitrary rules of evidence of,* or prescribe 
In some eases the 
decree should contain directions to a water official ;° 
direct him to do 
something beyond the scope of the powers and du- 
ties conferred on him by statute.‘ 


[§ 536] (2) Definiteness, Certainty, and Particu- 
larity. A decree in water litigation may and should 
be definite and certain® as to the quantity of wa- 


enalties for,® future violations. 
’ 


but it should not authorize or 


ter awarded,® at least where the 


apportioned among two or more parties;!° but if it 
is determined that plaintiff is entitled to the entire 
volume of water in the stream, no further specifica- 
tion of his rights is necessary;'! a decree fixing the 
volume of water represented by the carrying capac- 
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disclose the quantity of land lying under the ditch;*? 
and it has been held that an adjudication of priority 
of right to the waters of a river is not abortive be- 
cause the court failed to go further and definitely 
distribute the water between the parties.t* 


[§ 537] (3) Conditional Relief. In some jurisdic- 


water is to be 


ity of a ditch is not necessarily void for failure to 


[a] Devices for measuring or di- 
viding water.—(1) The court may 
properly order the installation of 
suitable measuring devices. Call v. 
Coiner, 251 BP. 617, 48 Idaho 320; 
Donich vy. Johnson, 250 P. 963, 77 
Mont. £29. (2) An order fixing the lo- 
cation of a measuring box at the di- 
viding line between two ranches, in- 
stead of at the point of a_diversicn 
ditch, may not be error. Boehler v. 
Boyer, 284 P. 1086, 72 Mont. 472. (3) 
Where there is evidence of ill feeling 
between the parties and that a divi- 
sion box constructed of temporary 
material would wash out easily, the 
court has power to order a concrete 
division box to be constructed and to 
apportion the costs thereof in propor- 
tion to the parties’ respective water 
rights. Bamforth v. Ihmsen, 204 P. 
345, 205 P. 1004, 28 Wyo. 282. 

Enforcement see infra § 546. 

4 Nault v. Palmer, 190 P. 346, 96 
Or) 533: 

5. Nault v. Paimer, supra. 

6 In re Water Rights in Silvies 
River, 237 P. 322, 155 Or: 27. 


7, Ft. Morgan Reservoir & Irriga- 
tion Co. v. McCune, 206 P. 71 


Colo. 256; In re Water of Umatilla 
River 163i pb. 922,042 eb 9%, 68. On. 
376. 

fa] Rule applied to: (1) Con- 


agreements and decrees. 
In re Waiter Rights in Silvies River, 
237 P. 322, 155 Or. 27. (2) Distribu- 
tion of undecreed waters. Ft. Mor- 
gan Reservoir & Irrigation Co. vy. Mc- 
Cune, 206 P. 393, 71 Colo. 256. 


8. Cal.—nLillis v. Silver Creek & 
Panoche Land & Water Co., 163 P. 
1040, 32 Cal.App. 668. 


Idaho.—Lee v. Hanford, 121 P. £58, 
21 Idaho 327. 


Mont.—Lowry v. Carrier, 177 P. 
55 Mont. 392. 


Or.—In re Water Rights in Silvies 
River, 237 P. 322, 155 Or. 27. 


Utah.—Hardy v. Beaver Ccunty Irr. 
Co., 234 P. 524, 65 Utah 28; Sharp v. 
Whitmore, 168 P. 273, 51 Utah 14; 
Salt Lake City v. Salt Lake City _Wa- 
ter, etc., Power Co., 67 P. 672, 24 Utah 
249, 61 L.R.A. 648 [aff 71 P. 1069, 
25 Utah 456]. 


fa] Statutes in some jurisdictions 
expressly so provide. See statutory 
provisions. 

ib] Extent of appropriation.— 
Where one party clearly has a right 
to divert, impound, and use whatever 
surplus water there may be at any 
time after the rights of the other 
parties have been satisfied, the decree 
should fix the extent of the appropria- 
tion of each of the others as well as 
their several points of diversion, in 


756, 


order that the rights of the first party 
may be definitely determined. Hardy 
v. Beaver County Irr. Co., 234 P. 524, 
65 Utah 28. 


[c] Extent of prescriptive right. 
—When a prescriptive right to the 
use of water of a stream is awarded, 
the extent of the right should be 
made ciear, to the end that a party 
be not awarded more than that which 
has been adversely used. Cheda v. 
Southern Pac. Co., 134° P1717, 22 Cal. 
App. 373. 

fd] Date.—(1) A decree awarding 
priority of right should state the 
date thereof. Huerfano Valley Ditch 
& Reservoir Co. v. Huerfano Valley 
inwe COnnolo eomo2y ton eOlo. 200.) Nez) 
A decree providing that defendants 
may begin to use the water for irri- 
gation as early in each year as they 
cr their successors in interest may 
deem necessary for the successful 
growing of crops is indefinite and 
erroneous to the prejudice of plain- 
tiff. Francis v. Roberts, 272 P. 633, 
73 Utah 98 (while, on account of the 
seasonal variation of rainfall and cli- 
matic conditicns, it was impossible to 
determine a fixed date for the com- 
mencement of the season for irrigat- 
ing crons for each year, yet, where 
the evidence was conclusive that in 
no Season was irrigation necessary or 
employed on defendants’ lands before 
April 1, the decree should have fixed 
this date as the earliest time in any 
season from which the use of the 
water in controversy by defendants 
for irrigation should begin). 


fe] Judgments or decrees held 
sufficiently definite and certain.—Gal- 
latin v. Corning Irr. Co., 126 P. 864, 
163 Cal. 405, Ann.Cas.1914A 74; In 
re Waters of Walla Walla River, 
(Or.) 16 P.(2d) 939; Elgin v. Weath- 
erstone, 212 P. 562, 123 Wash. 429. 


9. Lillis v. Silver Creek & Panoche 
Land & Water Co., 163 P. 1040, 32 Cal. 


App. 668; In re Rights to Use of Wa- 
LEGS VOLE SIUVeY River 237. Paisoge wtb 
Or. 27; Sharp v. Whitmore, 168 P. 


273, 51 Utah 14. 


[a] Judgment held sufficiently cer- 
tain as to quantity of water to which 
plaintiffs are entitled. Robison v. 
Mathis, 234 P. 690, 49 Nev. 35. 


10. U.S.—In re Huntley, 85 F. 889, 
29 C.C.A. 468. 


Cal.—Pomona Land, etec., Co. v. San 
Antonio Water Co., 93 P. 881, 152 Cal. 


6L8i Hoyt vs Hart, 87) P.569, 149) Cal. 
722; Smith v. Hawkins, 59 P. 295, 127 
Cal. 119; Alhambra Addition Water 


Cor Va Richardson,#30 bP...) Ul, Joweal: 
490: Gurnsey v. Antelope Creek, etc., 
Water Co., 92 P. 326, 6 Cal.App. 387; 
Rogers v. Overacker, 87 P. 1107, 4 Cal. 
App. 333. 

Colo.—Medano Ditch Co. v. Adams, 


tions it seems that a decree awarding water may be 
conditioned on the application of the water to a ben-— 
eficial use within a reasonable time.t# 
risdictions, however, a judgment or decree is objec- 
tionable where it makes the relief granted dependent 
on a condition or contingency.+® 


[§ 538] (4) Damages. 
damages, plaintiff will be entitled to such as were 
the proximate and direct result of the diversion or 


In other ju- 


If a claim is made for 


68 P. 481, 29 Colo. 317; Broadmoecr 
Dairy, etc., Co. v. Brookside Water, 
éte., ‘Co., 52 P. 792, 24 Cole. 641+ Wa- 
ter Supply, ete., Co. v. Larimer, etce., 
irr. Co., 51 P. 496, 24 Colo. 322, 46 LL. 
R.A. 322; Greer v. Heiser, 26 P. 770, 
i6 Colo. 306; Rominger y. Squires, 
TARE alo.) aCClOwns aie 

Mont.—Power v. Switzer, 55 P. 32, 
21 Mont. 523; Carron v. Wood, 26 P. 
388, 10 Mont. 500. 

Nev.—Ramelli v. Sorgi, 149 P. 71. 
154 P. 73, 38 Nev. 552 [costs retaxed 
161 P. 717]; Twaddle v. Winters, 85 
P. 280, 89 BP. 289, 29 Nev. 88; Walsh 
v. Wallace, 67 P. 914, 26 Nev. 299, 99 
Am.S.R. 692. 


Utah.—Elmer vy. McCune, 81 P. 159, 


29 Utah 320; Lost Creek. Irr. Co. v. 
Rex, 73 P. 660, 26 Utah 485; Nephi 


Irr..Co. v. Vickers, 49 P. 301, 15 Utah 
374; Smith v. Phillips, 23 P. 932, 6 
Utah 3876. 


Wash.—Sander v. Wilson, 76 P. 280, 
34 Wash. 659. 

{a] Judgments or decrees held not 
fatally uncertain or indefinite.—wn. 
Clemens Horst Co. v. New Blué Point 
Mining Ces Wt 7ls Pan Alin rhe Cale poate 
Stepp v. Williams, 198 P. 661, 52 Cal. 
App. 2387; Campbell v. Ingram, 174°P; 
366, 37 Cal. App. 728; Trimble v. Hel- 
ler, 138 P. 376, 23 Cal.App. 376; In re 
Waters of Walla Walla River, ¢Or:), 
16 P.(2d) 939; Driskill vy. Rebbe, 117 
N.W. 135, 22 S.D. 242 [mod on other 
grounds 133 N.W. 246, 28 S.D. 3311; 
Argyle v. Mitchell, 202 P. 542, 59 Utah 
263; Holt v. City of Cheyenne, 137-P. 
876, 22 Wyo. 212. ; 


11. Peregoy v. Sellick, 
Carson v. Hayes, 65 P. 


USF Cale s6s; 
814, 3 Or: 97; Anderson v. Hamson, 
167 P. 254, 50 Utah 151. 


ane Bates v. Hall, 98 P. 3, 44 Colo. 


21 P. 966, 


413. Ward County Improvement 
Dist. No. 3 v. Ward County Irr- Dist. 
No. 1, 295 S.W. 917, 117 Tex. 10 [mod 
(Civ.App.) 237 S.W. 584}. 

14 Drach vy. Isola, 109 P. 748, 48 
Cole. 134. 


Construction of decrees as absolute 
or conditional see infra § 543. 


15. Spaulding v: Stone, 129 P, 327, 
46 Mont. 483;°> Salt Lake City v. Salt 
Lake City Water, etc., Power Co., $7 
P. 672, 24 Utah 249, 61 L.R.A. 648 [aff 
71 P. 1069, 25 Utah 456]. 


fa] State board.—-In the absence 
of a statute authorizing it to do so, a 
state board is without power to ren- 
der a conditional decree in a proceed- 
ing to ascertain and adjudicate priori- 
ties. Enterprise Irr. Dist. v. Tri-State 
Land Co., 138 N.W. 171, 92 Neb? 121 
[error dism 37 S.Ct. 318, 243 U.S. 157, 
61 L.Ed. 644]. : 


1070 [67 C:J.] 


other interference effected by defendant.1® Under 
the facts of some cases, plaintiff’s damages may be 
subject to reduction!’ or he may be entitled only to 
nominal damages!*® or no damages at all.1° 


[§ 539] (5) Injunction.2° A permanent injune- 
tion may be granted in a proper case.?+ However, 
an injunction will not be granted to a party as an 
‘ appropriator where it does not appear that he has 
applied, or is in a position to apply, the water to a 
beneficial use;?* and equity will not interfere un- 
less an actual and substantial injury to complain- 
ant is shown.?2 Where plaintiff is using poorly con- 
structed and maintained ditches, involving exces- 
sive evaporation, seepage, and absorption, he will not 
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fects.24 An injunction cannot be granted in a stat- 
utory proceeding for an adjudication of rights,*® 
nor can a statutory adjudication decree be rendered 
in a suit for an injunction.?® An injunction grant- 
ed to plaintiff should not be more extensive than his 
rights;27 and where it appears that both parties 
have rights to the use of the water, the one sub- 
ordinate to the other, the court will so frame its 
decree as to secure to each the full enjoyment of 
that to which he is entitled and prevent interference 
by the other.?® 


[§ 540] (6) Amended, Modified, or Supplemental 
Decree. A decree in water litigation may be modi- 
fied, amended, or corrected?® in a proper proceed- 


be granted an injunction until he remedies the de- 


16. Whitmore v. Utah Fuel Co., 73 
P. 764, 26 Utah 488. 
. [a] Damages awarded by verdict 
hela not excessive.—Tucker v. Mis- 
soula Light & Water Co., 250 P. 11, 
77 Mont. 93. 

i¥7. Tucker v. Missoula Light & 
Water Co., supra. 

fa] Thus the admitted receipt by 
plaintiff of some water, less than he 
was entitled to, may reduce his dam- 
ages. Tucker v. Missoula Light & 
Water Co., 250 P. 11, 77 Mont. 91: 


18. Morris v..Bean, 146 F. 423 [aff 


L59r B65 086 CC Ay 519° (aft 31 SiCt. 
703, 221 U.S. 485, 55 L.Ed. 821)]. 


-. [a]. For example, where varieus 
persons along a stream divert water 
in violation of the rights of a prior 
appropriator, without any community 
of action, nothing other than nominal 
‘damages can be awarded in a suit in 
equity to‘restrain defendants from di- 
averting ‘the water. Morris v. Bean, 
L46 W423 [ati 159. F. 651,86. C.C A 
519 (aff. 31 S.Ct. 708, 221 U.S. 485, 55 
L.Ed. 821)]. 


19... Wedgworth v: Wedgworth, 181 
RP. 952, 20 Ariz. 518; Fenstermaker v. 
Jorgensen, 178 P. 760, 53 Utah 325. 


[a] Interference with surplus or 
waste water.—No damages recognized 
by the law can result to an appropria- 
tor from interference with the flow 
of surplus or waste water from an- 
other’s irrigated land. Wedgworth v. 
Wedgworth, 181 P. 952, 20 Ariz. 518. 


20. Temporary injunction see su- 
pra § 530. 

21. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Southwest Cotton Co., (Ariz.) 4 P.(2d) 
369 [mod on other grounds and reh 
den 7 P.(2d) 254]; Robinson v. Al- 
falfa. Ditch Co., 5 P.(2d) 1115, 89 Colo. 
567; Model Land & Irrigation:Co. v. 
Hoehne Ditch Co., 202 P. 712, 70 Colo. 
484; Caviness v. La Grande Irr. Co., 
119 P. 731, 60 Or. 410. 

fa] Small or partial diversion.— 
(1) A diversion of .45 cubic feet of 
water per second is not too small to 
justify an injunction, it being common 
knowledge that such amount of water 
has a substantial value. Model Land 
& irrigation Co. v. Hoehne Ditch Co., 
202° P. 712, 70°Colo. 484. (2) That de- 
fendant has wrongfully diverted no 
more than one half of the water plain- 
tiff is entitled to does not preclude the 
issuance of an injunction. Haberman 
v. Sander, 7 P.(2d) 563, 166 Wash. 453 
{foll Lawrence v. Sander, 7 P.(2d) 567, 


166 Wash. 703 (reh den 14 P.(2d) 961, 
169 Wash. 705) ]. 
20. Basinger v. Taylor, 164 P. 522, 


30 Idaho: 289; Bowen v. Spaulding, 
128 P. 37; 63 Or. 392. 


23. U.S.—Mason v. Cotton, 4 F. 792, 


2 McCrary 82. 

Ariz.—Austin v. Chandler, 42 P. 
483, 4 Ariz. 346; Clough v. Wing, 17 
Pe i453) 22) Ariz oily 

Cal.—Verdugo Cafion Water Co. v. 
Verdugo, 93 (ex Lozi U52 Cale s655: 
Creighton v. Kaweah Canal, ete., Co., 
7 P. 658, 67 Cal. 221; Lorenz v. Jacobs, 
3 P. 654, 65 Cal. xx; Yankee Jim’s 
Union Water Co. v. Crary, 25 Cal. 504, 


85 Am.D. ‘145; Natoma Water, etce., 
Co. v. McCoy, 23 Cal. 490; Phoenix 
Water Co. v. Fletcher; 23 Cal. 481. 


Contra Spargur v. Heard, 27 P. 198, 
90 Cal. 221; Moore v. Clear Lake Wa- 
ter-Works, 8 P. 816, 68 Cal. 146. 

Colo.—Saint v. Guerrerio, 30 P. 335, 
17 Colo. 448, 31 Am.S.R. 320: Soren- 
son v. Norell, 135 P. 119, 24 Colo.App. 
470. 

Idaho.—Bower v. Moorman, 147 P. 
496, 27 Idaho 162, Ann.Cas.1917C 99. 
Compare Moe v. Harger, 77 P. 645, 10 
Idaho 302 (a diversion by one person 
of water to which another person is 
entitled as an appropriator gives rise 
to a presumption of injury and dam- 
age to the latter person, and an in- 
junction will be granted unless the 
subsequent appropriator shows by 
clear and convincing evidence that the 
diversion will not injure the prior 
appropriator). 

Mont.—Atchison vy. Peterson, 1 
Mont. 561 [aff 20 Wall. (U.S.) 507, 22 
L.Hd. 414]. 

Wash.— Wintermute v. Tacoma 
Light, etc., Co., 29 P. 444, 3 Wash. 727. 

Necessity of injury or . damage 
where plaintiff is riparian owner see 
supra § 20. 

24. Dern v. Tanner, 60 F.(2d) 626. 

25. In re Water Rights in the Hum- 
boldt River Stream System, 246 P. 
692, 49 Nev. 357. 

26. Klug v. Henrylyn Irr. Dist., 291 
P. 820, 88 Colo. 8. 


27. Wendler v. Woodward, 161 P. 
1048, 98 Wash. 684. 


28. U.S.—U. S. v. Conrad Inv. Co., 
L56_ Pye123. fate Tel he. 829, “S8ec Cra. 
647]. 

Ariz.—Hill v. Lenormand, 16 P. 266, 
2 Ariz. 354. 

Cal.—Verdugo Cafion Water Co. v. 
Verdugo, 93 P. 1021, 152 Cal. 655; Bar- 
LOW: Sie DO, oe eae CLL Os Cal, 684 
Warring v. Freear, 28 P. 115, 64 Cal. 
54, 

Idaho.—Drake v. Harhart, 28 P. 541, 
2 Idaho (Hasb.) 750. 

Mass.—Bardwell v. Ames, 22 Pick. 
333. 


Mont.---Hstill vy. Irvine, 26 P. 1005, 
10 Mont. 509. , 

Nev.—Roeder y. Stein, 42 P. 867, 23 
Nev. 92; Jerrett v. Mahan, 17 P. 12, 


ing for that purpose.®° 


Also, the decree may be 


20 Nev. 89. 


Wash.—Wold v. May, 38 P. 875, 10 
Wash. 157. 


29. Taylor v. Tempe Irrigating 
Canal 'Co., 193. PP. 12s 21? Arizs 15746 
Fulton Irrigating Ditch Co. v. San- 
stad, 161 P. 148, 62 Colo. 144; In re 
Water Rights in Silvies River, 257 
P. 693, 122 Or. 47; Whited v. Cavin, 
LO52P. 396,25) Oreos 


{a] Jurisdiction.—‘‘Water cases 
~.. are unlike other -cases of 
which courts lose jurisdiction after 
entering judgments or decrees. In 
those cases the courts continue to 
have jurisdiction and may at most 
any time, upon proper notice and 
hearing, make appropriate changes in 
the place of use or diversion of water, 
ete.” Big Cottonwood Tanner Ditch 
ae Me enion ee 189 P. 587, 56 Utah 


[b] Reduction of quantity of wa- 
ter.—A decree which awards plaintiff, 
as against nonanswering defendants, 
a quantity of water far greater than 
is necessary for his use may, in the 
discretion of the court, be modified 
by reducing the quantity. Whited v. 
Cavin, 105. P. 396, 55 Or. 98. 


[c] Exclusion of claimant.—-Where 
a decree awarded water for a tract to 
two different claimants, it should be 
modified to exclude one of them. In 
re Willow Creek, 144 P. 505, 146 P. 475, 
74 Or. 592. 


[§§ 538-540 ; 


30. Zosel v. Kohrs, :234 P. 1089, 


72 Mont. 564. 


{a] Procedure.—(1) Although it is 
better practice to proceed by motion 
or petition in the original case to cor- 
rect an_ error in the record of a de- 
cree adjudicating the priorities of 
ditches in a water district, it is per- 
missible to proceed by independent ac- 
tion for that purpose. Schattinger v. 
Schattinger, 216 P. 1057, 73 Colo. 573. 
(2) An application in the nature of 
one for a nune pro tune order to cor- 
rect a water rights decree was held to 
state grounds for relief. In re Wa- 
ter Rights in Silvies River, 257 P. 693, 
122 Or. 47. (3) On an application for 
modification, notice should be served 
on all the appropriators and users of 
water, giving them an opportunity to 
be heard either in support of, or in 
opposition to, the application. Tay- 
lor v. Tempe Irrigating Canal Co., 193 
P. 12, 21 Ariz. 574. (4) A complaint 
alleging that the referee, on whose 
report a decree adjudicating water 
priorities was rendered, found that 
plaintiff was entitled to two priorities 
of stated dates from a creek, but by 
clerical error or misprision the decree 
stated that plaintiff took water from 
the waste water of another ditch of 
later priority and omitted the dates 
of the priorities, and did not repre- 


For later cases, developments and changes in the law see Annotations, same title and section number, ' 


_ tion. 


§§ 540-541] 


added to or supplemented ;*! but it is not permissi- 
ble for a supplemental decree to change or nullify 
provisions of the original decree,?2 especially after 
the time for vacating or changing that decree has 


elapsed.?% 


[§ 541] (7) Construction, Enforcement, Conclu- 
siveness, and Effect—(a) In General. 
or decree in water litigation is res judicata and 
binding and conclusive onthe parties and their suc- 


WATERS 


[67 C.J.] 1071 


On the other hand, the decree is not res judicata as 
to, and does not preclude the subsequent litigation 
of, matters not determined,’?® such as matters aris- 
ing subsequently ;2° and ordinarily it does not bind, 


or affect the rights of, persons who are not parties 


A judgment 


cessors in interest as to the matters determined.*4 


sent the findings of the referee nor 
judgment of the court, states facts 
sufficient to justify the correction of 
the record. Schattinger v. Schat- 
tinger, supra. (5) The fact that there 
were junior appropriators who would 
be affected by the correction, which 
did not appear from the face. of the 
complaint, is one which must be 
pleaded by defendant and cannot be 
raised by demurrer. Schattinger v. 
Schattinger, supra. (6) A party who 
was present in court when a decree 
was rendered and failed to object to it 
at that time is not entitled to a modi- 
fication thereof. Multa Trina Ditch 
Co. v. Stobaugh, 231 P. 48, 76 Colo. 
451. (7) Where the facts alleged war- 
rant doing so, an application for a re- 
hearing should be treated as an appli- 
cation for the correction of an error. 
In re Water Rights in Silvies River, 
supra. (8) However, in a statutory 
proceeding, a claimant who could not 
have been made a party thereto prior 
to the rendition of the decree is not 
entitled to a reargument. Ft. Lyon 
Canal Co. y. National Sugar Mfg. Co., 
189 P. 252, 68 Colo. 36. (9) An affir- 
mative showing that all parties inter- 
ested were notified of an application 
for rehearing is essential to jurisdic- 
In re Rights to Use of Waters 
of Owyhee River and its Tributaries, 
12P.(2d).1097, 137 Or. 243. 


Subsequent proceedings to change 
decree as to place of diversion or use 
see supra §§ 463-477. 


31. Holbrook Irr. Dist. v. Arkansas 
Valley Sugar Beet & Irrigated Land 
Co., 54 F.(2d) 840; Hough v. Porter, 
Ober, 732, 98> P1083, 102 NPs 4023, 51 
Or. 318; Big Cottonwood Tanner Ditch 
Go. y. Shurtliff, 189 P. 587, 56 Utah 
196. 


32. Salt Lake City v. Utah & Salt 
pane @anal, Co., 137 PRP. 638, 43 Utah 
Bad 

[aj Broceeding to obtain supple- 
mental decree does not constitute a 
reopening, review, or reéxamination of 
the original decree. Huerfano Val- 
ley Ditch & Reservoir Co. vy. Hinder- 
lider, 256 P. 305, 81 Colo. 468. 


33. In re Rights to Use of Water 
of White River and its Tributaries, 
COP) ino biCad) LOO. 


34 State of Wyoming v. State of 
Colorado, 52 S.Ct. 621, 286 U.S. 494, 76 
L.Ed. 1245; Hudson v. Ukiah Water 
& Improvement Co., 171 P. 93, 177 Cal. 
498; Greeley & Loveland Irr. Co. v. 
Handy Ditch Co., 240 P. 270, 77 Colo. 
487; Fields v. Kincaid, 184 P. 832, 67 
Colo. 20; Trowel Land & Irrigation 
Co. ve. Bijou sirr. Disti, 176, Pi 292,65 


Golo, 202; “Broad > Run, (ny. Co. av. 
Deuel, ete, Imp: .Co., 108: Pe. 755,. 47 
Colo. 573; Alamosa Creek Canal Co. v. 


Nelson, 93 P. 1112, 42 Colo. 140; Combs 
v. Farmers’ High Line Canal, ete, 
SONS Les; aos FCOlO:- 4205" (Platte 
Malley. irr. (Co. yu. Centrally Trust (Cor, 
75 P. 391, 32 Colo. 102; Montrose 
Canal Co. v. Loutsenhizer Ditch Co., 
48 P. 532, 23:Colo. 233; In re Water 


Rights in Silvies River, 237 P. 322, 115, 


Or 27° Squaw, Creek “irr. ~Distiyv. 
Mamero, 214 P. 889, 107 Or. 291; Clay- 
pool vy. O’Neill, 133 P. 349, 65 Or. 511. 


See Mammoth Canal & Irrigation Co. 
vy. Burton, 259 P. 408, 70 Utah 239 
(while persons having rights which 
have been established by decrees can- 
not be required again to litigate such 
rights unless and until a charge of 
waste of water is made, a general de- 
termination, authorized by statute, of 
all rights to the use of water from the 
same system or source is not preclud- 
ed where such a determination has 
not previously been made). 

[a] Absence of appeal.—(1) A par- 
ty not appealing from the decree is 
bound thereby. Hunter Land Co. v. 
Laugenour, 250 P. 41, 140 Wash. 558. 
(2) Also, decisions of administrative 
officers, when not appealed from in 
time, are conclusive. In re Waters of 
Walla Walla River, (Or.) 16 P.(2d) 
939; Sideco v. Sarenas, 41 Philippine 
80. 

[b] Until it is modified, the decree 
is binding on the parties as it is writ- 
ten. Zosel v. Kohrs, 234 P. 1089, 72 
Mont. 564. 

[c] Entire decree.—A party may 
not avail himself of that portion of an 
adjudication decree which is favor- 
able to him and repudiate other por- 
tions which are unfavorable. 
Trina Ditch Co. v. Stobaugh, 231 P. 
48, 76 Colo. 451. 

[d] Claimants represented by state. 
—In water litigation between two 
states, each acting as a quasi sover- 
eign and representative of the rights 
and interests of its people, water 
claimants in each state are represent- 
ed by their respective states and are 
bound by the decree. State of Wyo- 
ming v. State of Colorado, 52 S.Ct. 
621, 286 U.S. 494, 76 L.Ed. 1245. 

[e] Mandatory injunction in viola- 
tion of decree may not be issued. 
Daniels v. Adair, 220 P. 107, 38 Idaho 
130. 

[f] Admissibility in evidence.— 
In an action for damages for negli- 
gent operation of an irrigation ditch 
on plaintiff's land, decrees adjudicat- 
ing defendant’s water i rights are ad- 
missible. Burke |v. South Boulder 
Canon Ditch Co., 231 P. 674, 76 Colo. 
354. 

85. Moore vy. Ironstone Ditch Co., 
140 P. 183, 57 Colo. 47; Claypool v. 
O'Neill, 133 P. 349, 65 Or. 511 

[a] Judgment cannot be pleaded 
as estoppel where the rights of nei- 
ther party are fully determined there- 
by. Rogers v. Overacker, 87 P. 1107, 
A CalApp. 110%. 

[b] Adjudication of priority hbe- 
tween ditches does not determine the 
rights of water users under either 
ditch. Caldwell v. States, 6 P.(2d) 
1, 89 Colo. 529; Love v. Cotten, 179 
P. 806, 65 Colo. 593. 

36. Bijou Irr. Dist. v. Weldon Val- 
ley Ditch Co., 184 P. 382, 67 Colo. 
Josslyn'v. Daly, 96 P. 
137. 

[a] Abandonment,—A statutory 
decree establishing priorities to the 
use of water for irrigation confers no 
new rights, but is merely evidence of 
preéxisting rights, which may be lost 
by subsequent abandonment, 


Multa | 


33.6) | 
568, 15 Idaho: 
i gated land. \Co;; 2380) PP 615.76 Colo. 


Ala- 


and do not claim under parties;?7 but under the 
statutes of a few states, a final decree in a statu- 
tory proceeding is binding on all persons after the 
lapse of a prescribed period.?§ 


While a decree 


mosa Creek Canal Co. v. Nelson, 93 
P. 1112, 42 Colo. 140. 

[b] Subsequent application.—(1) 
A decree quieting plaintiff's title as 
against defendant’s present applica- 
tion to the state engineer for an ap- 
propriation does not prevent defend- 
ant or any other person from making 
another application to the state engi- 
neer in the future. Robison v. Green, 
23) Py) LOS deta 4 ee) The 
determination by the state board of 
the amount and priority of, an appro- 
priation of water is without preju- 
dice to a subsequent application for 
such regulations as will insure a 
proper use of the rights determined: 
In re Kearney Water & Plectric Pow- 
ers Co., 149 N.W. 368, 97 Neb. 139 
[mod on other grounds 151 N.W. 319; 
97 Neb. 779]. 


37. U.S.—Holbrook Irr. Dist. vi. 
Arkansas Valley Sugar Beet & Irri- 
gated Land Co.,.54 F.(2d) 840. 


Cal.—Drake v. Tucker, 184 P. 502, 
43 Cal.App. 53. 


Colo.—Larimer, etc., Reservoir Co. 
v. Water Supply, etc., Co., 42 P. 1020, 
T Colo.App. 225. 


Idaho.—Mays v. District Court of 
Sixth Judicial Dist. in and for Butte 
County, 200 P. 115, 34 Idaho 200. 


Neb.—In re Gothenburg South Side 
Irr. Dist., 202 N.W. 452, 113 Neb. 99. 


Or.—In re Waters of Walla Walla 
River, 16 P. (2d). 939. 


Wyo.—Laramie Irrigation & Power 
rs v. Grant, 13 P.(2d) 235, 44 Wyo. 


38. Stratton v. Beaver Farmers’ 
Canal & Ditch Co., 287 P. 861, 87 Colo. 
349; Kibbee v. Kostelic, 287 P. 652, 
87 Colo. 215; Model Land & Trriga- 
tion Co. v. Baca Irrigating Ditch Co., 
262 PRP. 517, 83 Colo. 131; Huerfano 
Valley Ditch & Reservoir. Co. v. Hin- 
derlider, 256 P. 305, 81 Colo. 468; Hs- 
tes v. Crann, 216 P. sya lies a8} Colo. 438; 
Rogers v. Nevada Canal Cox, 4 15a Pp. 
923, 60 Colo. 59, Ann.Cas. 19170 669; 
O’Neill v. Northern Colorade Irr. Co., 
139 P. 536, 56 Colo. 545 [aff 37 S.Ct. 
7, 242 we 20, 61 L.Ed, 1237; Boul 
der, ete., Ditch Co. v. Lower Boulder 
Ditch “Co., 43 =P: 640, 22) Colo lis: 
Nichols v. McIntosh, 34.P.. 278, 19 
Colo. 22. But see Phillips Inv. Co. v. 
Cole, 150 P. 331, 27 Colo.App. 540. (a 
decree obtained without notice is no 
bar to a subsequent proceeding insti- 
tuted by another person). 


{a] Rights decreed become moRee 
lute after the lapse of the statutory 
period. German Ditch & Reservoir 
Co. v.. Platte. Valley Irr. Co., 178 P. 
896, 67 Colo. 390. 

[b] Within the statutory period, 
a person who was not a party to the 
adjudication proceeding may attack 
the decree. Ft. Lyon Canal Co. v. 
Arkansas Valley Sugar Beet & Irri- 


278. 

[ec] Party in whose favor the de- 
eree was rendered is bound by it and 
may not attack it after the lapse of 
the statutory period. Ft. Lyon Ca- 
nal Co. v, Arkansas Valley Sugar Beet 
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which is not final is not within such a statute,?® it 
is prima facie correct*® and can be attacked only 
in a direct proceeding.*1 A suit which seeks merely 
to have a trust declared in a priority awarded by a 
deeree is in no sense an attack on the decree within 
the meaning of the statute of limitation.#? 


Duty or volume of water. In some eases it is held 
that the volume of water awarded is res judicata;** 
but in other cases it is held that, in view of the pos- 
sibility of a change in conditions, a decree is not con- 
elusive and perpetual as to the duty of water fixed 
thereby.*+ 


[§ 542] (b) Validity and Collateral Attack. The 
judgment or decree in a purely statutory action is 
void where the judgment roll shows that the court 
did not have jurisdiction of the subject matter of 
the action.*®° On the other hand, a general adjudi- 
cation decree cannot be collaterally attacked except 
for jurisdictional matters appearing on the face of 
the record proper.*® <A consent decree of a court of 
competent jurisdiction will not be pronounced a nulli- 
ty where it adjudges, within the issues made by the 
pleadings, the respective priorities of conflicting 
claimants to the use of the waters of a river.*? 


& Irrigated Land Co., 230 P. 615, 76)316. (2) 
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To be conditional. 


[§§ 541-544 


[§ 543] (c) Construction—aa. In General. In 
arriving at a correct interpretation of a decree in 
water litigation, it is incumbent on the court to con- 
sider not only the language of the decree,*® but also 
the object and purpose of the litigation which termi- 
nated in the decree.t® -The decree is to be construed 
as a whole®® and in connection with the record®+ and 
the pleadings or statements of claims.®? A decree 
awarding a party a certain quantity of water will be 
construed as entitling him to take this amount only 
when he can and does make a beneficial use there- 
of,°? as the law limiting a person’s rights in this re- 
spect is read into every decree establishing or declar- 
ing water rights;°+ and where a decree is susceptible 
of different interpretations, one of which is in ac- 
cordance with the law and the other is in disregard 
thereof, the former will be adopted.®® 


[§ 544] bb. Two or More Decrees. Conflicting 
decrees adjudicating water rights must be harmo- 
nized, if possible;®* but there are instances where 
both cannot stand.57 While all adjudications in stat- 
utory proceedings in the same water district are con- 
nected®’ and are to be treated as one for the purpose 


50. Salt Lake City v. Telluride 
Power Co. (Utah) 17 P.(2d) 2&1; 


Multa 


Colo, 278. 

39. Trowel Land & Irrigation Co. 
Veepijow vir. Dist). 1760 Ry 292, 365 
Colo. 202; In re Priorities of Water 
Rights in Dist. No. 12, 80 P. 891, 338 
Colo, 270. 

40. Rogers v. Nevada Canal Co., 
451 P.. 923, 60 Colo. 59, Ann.Cas.1917C 
669. 

41. 
supra. 

Collateral attack generally see in- 
fra § 542. 

42. Ullman v. Kelly, 173 P. 423, 65 
Colo. 77. 

43. Arnold v. Roup, 157 P. 206, 61 
Colo. 316; Rogers v. Nevada Canal 
Goudie 923.60. Colo. 59>). Ann. Cas. 
1917C 669; Alamosa Creek Canal Co. 
Ve- Nelson, 93.12) 12) 42° Colo. 140; 
Platte Valley Irr. Co. v. Central Trust 
COn aes) L704, Colom 102: 

44. In re Water Rights in Ahta- 
num Creek, Yakima County, 245 P. 
758, 189 Wash. 84. 

45. Union Central Life Ins. Co. v. 
Albrethsen, 294 P. 842, 50 Idaho 196. 

46. Arnold v. Roup, 157 °P. 206, 61 
Colo. 316; Farmers’ Irr. District Co. 
yv. Frank, 100 N.W. 286, 72 Neb. 136. 


[a] Validity of original decree of 
priority cannot be collaterally attack- 
ed in the holder’s statutory proceed- 
ing for confirmation of a change of 
the point of diversion. Consolidated 
Home Supply Ditch & Reservoir Co. 
v. Town of Evans, 149 P. 834, 59 Colo, 
482. 

{b] Irregularities and errors in 
the decree do not render it void so as 
to be subject to collateral attack. 
Lake Fork Ditch Co. v. Haley, 67 P. 
158, 28 Colo. 513. 


47. Ward County Improvement 
Dist. No. 3 v. Ward County Irrigation 
Dist. No. 1, 295 S.W. 917, 117 Tex. 10. 


48. Drach v. Isola, 109 P. 748, 48 
Colo. 134; Ophir Creek Water Co. v. 
Ophir Hill Consol. Mining Co., 216 P. 
490, 61 Utah 551. 

[a] Particular judgments or de- 
crees construed.—(1) To be absolute. 
Arnold v. Roup, 157 P. 206, 61 Colo. 


Rogers v. Nevada Canal Co., 


Trina Ditch Co. v. Stobaugh, 231 P. 
48, 76 Colo. 451; Drach v. Isola, 109 
P. 748, 48 Colo. 134. (3) To be abso- 
lute as to one portion thereof and in- 
terlocutory as to another portion. 
Crawford Clipper Ditch Co. v. Needle 
Rock Ditch Co., 114 P. 655, 50 Colo. 
176. (4) Not to give subsequent 
rights priority. In re Crab Creek 
and Moses Lake Water Rights, 235 
P. 37, 134 Wash. 7. (5) Not to de- 
prive other users of water in excess 
of the appropriations decreed. Gile 
v. Laidlaw, (Idaho) 20 P.(2d) 215. 
(6) An award of a fixed quantity or 
proportion of water includes whatev- 
er loss or waste may arise from seep- 
age and evaporation. Freeman v. 
Bounton, 8 P.(2d) 1041, 121 Cal.App. 
388; Nevada Ditch Co. v. Canyon & 
Sand Hollow Ditch Co., 114 P. 86, 58 
Or. 517. (7) A decree requiring par- 
ties to remove obstructions from a 
stream when prior appropriators are 
entitled to water applies only to tem- 
porary obstructions. Geary v. Harp- 
er, 12> P.(2d). 276; 92 Mont. 242. .(8) 
A decree enjoining the use of surface 
waters flowing in a well defined chan- 
nel beyond a certain amount does not 
require defendants to maintain works 
to deliver water or impose an ease- 
ment on land. Hoefs y. Short, (Civ. 
App.) 190 S.W. 802 [aff 273 S.W. 785, 
114 Tex. 501, 40 A.L.R. 833]. (9) A 
judgment for a certain quantity of 
water by prescription, not limiting 
the use of the water to any particular 
time or season, is to be considered one 
for continuous use. Pabst vy. Fin- 
manda lib eel lO OL Cal. L240) 
In one case a decree was interpreted 
to mean that the storage rights of one 
party may be exercised only so long 
as the adverse parties have at their 
headgates the amount of water to 
which they are entitled under their 
appropriations as the same would 
have flowed in the natural stream pri- 
or to the construction by the former 
party and his predecessors in inter- 
est of their irrigation system. Ar- 
koosh v. Big Wood Canal Co., 283 P. 
522, 48 Idaho 383. 


49. Ophir Creek Water Co. v. Oph- 
ir Hill Consol. Mining Co., 216 P. 490, 
61 Utah 551. 


eae v. Barnes, 291 P. 710, 158 Wash. 
48, 


51. State of Wyoming v. State of 
Colorado, 52 S.Ct. 621, 286 U.S. 494, 
76 L.Ed. 1245; Multa Trina Ditch Co. 
v. Stobaugh, 231 P. 48, 76 Colo. 451, 


52. Koen v. Ft. Bent Ditch Co., 185 
P. 653, 67 Colo. 34; North Boulder 
Farmers’ Ditch Co. v. Leggett Ditch 
& Reservoir Co., 168 P. 742, 63 Colo. - 
522; Drach vy. Isola, 109 P. 748, 48 
Colo. 134; Salt Lake City v. Telluride 
Power Co., (Utah) 17 P.(2d) 281. 


53. Claypool v. O’Neill, 133 P. 349, 
65 Or. 511; Ward County Water Im- 
provement Dist. No. 3 v. Ward Coun- 
ty Irr: Dist.-Nos1, (CiviApp:) 23a: 
W. 584 [mod on other grounds 295 S. 
IVS snr on mee anc mend: Coxcemenl Oita 


[a] Inchoate right.—Where a de- 
cree awarding water rights allowed 
an appropriation of a certain amount 
proportionately as the parties in- 
creased their irrigable land, and pro- 
vided that such increase and _ the 
user of the proportionate additional 
amount of water appropriated there- 
for should be made with reasonable 
diligence, such decree only vested in 
the appropriators an inchoate right to 
the water contained in such appro- 
priation which could become fixed 
only on their applying the same to a 
beneficial use within a _ reasonable 
time. Conley v. Dyer, 95 P. 304, 43 
Colo. 2 22. 


Benefit of decree generally see in- 
fra § 545. 


54. Baker v. City of Pueblo, 289 P. 
6038, 87 Colo. 489; White vy. Nuckolls, 
112 P. 329, 49 Colo. 170. 


55. Crawford Clipper Ditch Co. v. 
Needle Rock Ditch Co., 114 P. 655, 50 
Colo. 176. 


56. Gans & Klein Inv. Co. v. San- 
ford, 8 P.(2d) 808, 91 Mont. 512. 


57. Huerfano Valley Ditch & Res- 
ervoir Co. v. Hinderlider, 256 P. 305, 
81 Colo. 468. 


58. In re Water Rights in Water 
Dist. No. 17, 277 P. 763, 85 Colo. 555; 
Fields v. Kincaid, 184 P. 832, 67 Colo. 
20; Doll v. McEllen, 121 P. 149, 21 
Colo.App. 7. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 544-546] 


of distribution of water by water officials,®® they are 
not one in the sense that respective priorities are 
first determined by the last decree;®® the decrees in 
the same district take rank and precedence accord- 
ing to the time of rendition,®! and one decree can- 
not legally establish a priority superior to one estab- 
lished by an earlier deeree.*? The fact that an adju- 
dication is junior in its district does not necessarily 
make it subordinate to an adjudication in another 
district.®8 


[§ 545] (d) Benefit of Decree. Unless and until 
the right is lost by abandonment,** a party is enti- 
tled to apply the waters decreed to him to a beneficial 
use,®® and cannot be compelled to accept undecreed 
waters in exchange for the decreed waters.°® A de- 
creed right may be sold.°* However, the purchaser 
of a decreed right to use water for power purposes 
only does not acquire a right to use the water for 
irrigation purposes without ‘complying with pertinent 
statutes.°§ 


[§ 546] (e) Enforcement. A judgment or decree 
awarding a party the right to use a certain quantity 
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‘of its own force on the subject matter of the litiga- 


tion®® so as to entitle the party to use the quantity 
of water awarded’? without an execution.*! How- 
ever, where water is to be distributed or apportioned 
among several persons, the distribution is to be made 
by some disinterested person’? who is sometimes a 
water commissioner appointed by the court,"* but, 
under some statutes, is an administrative water offi. 
cial vested with power and duty in the premises.*+ 
In exercising his statutory power, a water official is 
not, technically speaking, enforcing a decree,*® but 
rather he is enforcing a right which. the court has de- 
termined exists;7® and the statute of limitations 
can have no effect against him.*7 The water is to 
be distributed according to, and not in violation of, 
the decrees or adjudicated rights and priorities;*® 
and where there are two or more decrees in the same 
water district or irrigation division, they are to be 
treated as one for the purpose of distribution accord- 
ing to priority.*® 


Uncertainty therein as to the amount of water de- 
fendant must let pass to plaintiff’s lands may ren- 


of water is self-executing in the sense that it acts | der a judgment legally unenforceable.*° However, 
59. See infra § 546. 70. See supra § 545. 61 Utah 103. 
60. Huerfano Valley Ditch & Res- 71. Porter v. Small, supra. Wash.—Osborn v. Chase, 205 P. 844, 
ervoir Co. v. Hinderlider, 256 P. 305, 72. U. S. v. Caldwell, 231 P. 434,| 119 Wash. 476. 
81 Colo. 468. 64 Utah 490. Wyo.—Laramie Irrigation & Power 


61. Huerfano Valley Ditch & Res- 
ervoir Co. v. Hinderlider, supra. 

62. Kibbee v. Kostelic, 287 P. 652, 
87 Colo. 215: Huerfano Valley Ditch & 
Reservoir Co. v. Hinderlider, 256 P. 
305, 81 Colo. 468. ; 

63. Holbrook Irr. Dist. v. Arkansas 
Valley Sugar Beet & Irrigated Land 
Co., 54 F.(2d) 840. 


64. Arnold v. Roup, 157 P. 206, 61 
Colo. 316. 
[a] Presumptions.—(1) It will be 


conclusively presumed that, in ren- 
dering the ‘decree, the court found 
that the right to the use of the water 
apvlied for had not been abandoned 
prior to the time of the rendition of 
the judgment. Abel v. Mack, 283 P. 8, 
131 Or. 586. (2) An adjudicated right 
is presumed to continue until a court 
of competent jurisdiction, in an ap- 
propriate proceeding, has otherwise 
determined. Lowgr Latham Ditch Co. 
v. Bijou Irrigation Co., 93 P. 483, 41 
Colo. 212; Ellis v. Annis & Rohling, 
173 N.W. 282, 187 lowa 423 (dealing 
with a Colorado decree and a claim 
of abandonment). 

Abandonment generally see supra § 
500. 

@5. Arnold v. Roup, 157 P. 206, 61 
Colo. 316; Joyce v. Murphy Land & 
Irrigation Co., 208 P. 241, 35. Idaho 
549; Porter v. Small, 120 P. 393, 398, 
124 P. 649. 62 Or. 574, 40 L.R.A.N.S. 
1197, Ann.Cas.1914C 536. 

[a] Water of tributary.—A judg- 
ment adjudicating rights and prior- 
ities to the use of waters of a stream 
earries with it tthe rights and prior- 
ities to the waters of tributaries to 
such stream above the respective plac- 
es and points of diversion. Josslyn v. 
Daly, 96 P. 568, 15 Idaho 137; St. Onge 
v. Blakely, 245 P. 532, 76 Mont. 1. 


66. Daniels v. Adair, 220 P. 107, 38 
Idaho 130. 

67. Arnold v. Roup, 157 P. 206, 61 
Colo. 316. 

68. Salt Lake. City v. Telluride 
Power Co., (Utah) 17 P.(2d) 281. 

69. Porter v. Small, 120 P. 393, 398, 
124 P. 649, 62 Or. 574, 40 L.R.A.N.S. 
1197, Ann.Cas.1914C 536. 


[67 C. J.—68] 


73. U.S. v. Caldwell, supra. 


74. In re Waters of Umatilla River, 
163 P5922) L722 9% 88 Or suo, Cald= 
well v. Erickson, 213 P. 182, 61 Utah 
265 (noting the change effected by the 
statute); West Side Irrigating Co. v. 
Chase, 196 P. $66, 115 Wash. 146 [er- 
ror dism 43 S.Ct. 91. 260 U.S. 699, 67 
L.Ed. 470]. See Pacific Live Stock Co. 
v. Malone, 294 P. 538, 53 Nev. 118 (so 
holding as to decrees in statutory pro- 
ceedings; but not as to decrees in 
equitable suits). 

75. West Side Irrigating Co. v. 
Chase, supra. 

76. West Side Irrigating Co. v. 
Chase, supra. 


77. West Side Irrigating Co. v. 
Chase, supra. 

78. Colo.—Handy Ditch Co. v. 
Greeley & Loveland Irr. Co., 280 P. 
481, 86 Colo. 197; San Luis Valley Irr. 
Dist. v. Carr, 245 P. 705, 79 Colo. 340; 
Wt. Morgan Reservoir & Irrigation Co. 
v. MeCune; 206'P: 393,71 Colo. 256; 
Trowel Land & Irrigation Co. v. Bijou 
iris SDistaw U6 Pao 9 anoom Colo. 2028 
Boulder & Left Hand Ditch Co. v. 
Hoover, 110 P. 75, 48 Colo. 343; Board 


of Com’rs of Gunnison County v. Hid- 


er, 107 P. 1068, 47 Colo. 443; Monte 
Vista Canal Co. v. Centennial Irrigat- 
ing Ditch Co., 123 P. 831, 22 Colo.App. 
364; Farmers’ High Line Canal & 
Reservoir Co. v. Wolff, 125 P. 576, 22 
Colo.App. 270. 


Idaho.—Daniels v. Adair, 220 P. 
107, 38 Idaho 130; Stethem v. Skinner, 
82 P. 451, 11 Idaho 374. See Nampa 
& Meridian Trr. Dist. v. Welsh, 15 P. 
(2a) 617 (discussing the point). 


Nev.—State v. Sixth Judicial Dist. 
Court in and for Humboldt County, 1 
P.(2d) 105, 53 Nev. 343. 


Or.—Norwood v. Eastern Oregon 
Mand Cor, <b. Pd) L0ote, 13:9" Orve25 
[mod on other grounds 7 P.(2d) 996, 
139 Or. 25]; Squaw Creek Irr. Dist. 
Vv. Mamero, 214 P. 889, 107 Or. 291; 
North Powder Milling & Mercantile 


Co. v. Pacific Fruit Express Co., 198 
PASI ope t On Ore les 
Utah.—Eden Irr. Co. v. District 


Court of Weber County, 211 P. 957, 


Co. v. Grant, 13 P.(2d) 235, 44 Wyo. 
392: Parshall v. Cowper, 143 P. 302, 
22 Wyo. 385. 


“Under the statutes and decisions 
of this court, the water officials must 
distribute water according to the tab- 
ulated decrees; they have to do only 
with decreed priorities; with unap- 
propriated waters they have no con- 
cern. So long as all the water is re- 
quired to supply decreed priorities, 
said officials should permit no water 
to be diverted for new appropriations. 
Whenever there is a surplus of wa- 
ter, either from floods, or because of 
small demands therefor by appropria- 
tors, the officers have no right to in- 
terfere in the diversion of such sur- 
plus.” Ft. Morgan Reservoir & Irri- 
gation Co. v. McCune, 206 P: 393, 71 
Colo: 256, 257. 


[a] State engineer is bound to re- 
spect, and has no authority to dis- 
regard, the judgment of a court of 
competent jurisdiction. Nye v. Ba- 
con, (Utzh) 18 P.(2da) 289. 


[b] Whewre decree is clear on its 
face as to the stream from which di- 
version and distribution shall be 
made, a water master will not be re- 
quired to look beyond the decree and 
examine the findings for directions or 
authority. Stethem v. Skinner, 82 P. 
451, 11 Idaho 374. 


[c] Water master is not liable for 
erroneous construction of decree de- 
termining water rights, provided he 
acts in good faith and within the 
scope of his statutory duties. Nor- 
wood vy. Eastern Oregon Land Co., 5 
P.(2d) 1057, 139 Or. 25 [mod on other 
grounds 7 P.(2d) 996, 139 Or. 25]. 


79. Huerfano Valley Ditch & Res- 
ervoir Co. v. Hinderlider, 256 P. 305, 
81 Colo. 468; Fields v. Kineaid, 184 Pp. 
832, 67 Colo. 20; Comstock v. Ft. 
Morgan Reservoir & Irrigation Co., 
1515s. 929,060): Colo. \101=) Rogers, 
Nevada Canal Co., 151 P. 923, 60 Colo. 
59, Ann.Cas.1917C 669. 

[al Statute so providing is not 
invalid.—O’ Neill v. Northern Colorado 
im, Con7i39_Ps 536,56 Colon 545 irate 
SE SOME 7" 242 U.S. 20, 61 L.Ed. 123]. 


80. Rogers v. Overacker, 87 P. 
1107, 4 Cal.App. 338. 
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the record may be such that defendant will not be 
heard to say that he cannot identify the property de- 
scribed in the decree as comprising the site of the 
spring in question.®? 

_ Suit for enforcement. A decree simply determin- 
ing rights does not prevent a subsequent suit for 
enforcement of the rights.%? 


Contempt proceedings. A party who has violated 
an injunction issued in water litigation may be ad- 
judged guilty of contempt in a proper proceeding.*? 
Matters immaterial to the issue will not be considered 
in such proceeding.®4 


[§ 547] 12. Review—a. Mode. A right to appeal 
exists in,®*® and only in,*’® the instances wherein it 


is expressly conferred by statute. 


Writ of error lies under the general statutes of 
some jurisdictions.** ; 

Writ of review. In the absence of a showing that 
the trial court exceeded its jurisdiction, a tempora- 
ry order directing the distribution of waters cannot 
be reviewed on a writ of review.*® 


[§ 548] b. Parties and Proceedings. An appeal 
may be taken by,*® and only by,®® a party who is ag- 
grieved by the decree. <A state board of control is 
not a necessary party to an appeal from an order 
made by it.91 In some jurisdictions statutes regu- 
lating the taking and perfecting of an appeal in 
water litigation are exclusive®? and mandatory,?? 
and cannot be waived or ignored by the parties®* or 
modified by the court.®® In other jurisdictions, how- 


81. Klamath Development Co. v. 
Lewis, 299 P. 705, 136 Or. 445. 

s2. Ward County Water Improve- 91. 
ment Dist. No. 3 v. Ward County Irr.| 137, 26 Wyo. 160. 
Dist. No. 1 (Civ.App.) 237 S.W. 584 92. 
[mod on other grounds 295 S.W. 
ONT dh.) Mex) 10]. 

[a] Bill held sufficient.—-State of 
Wyoming v. State of Colorado, 52 8S. 93. 
Ct. 621,286 U.S. 494, 76 L.Ed. 1245. 


Sys (Crorko Sula 


Water Co., 112 P. 


$3; “Marks v. Hilger, 262°. 302; 94, 
Heil v. Hubbell, 252 P.' 343, 80 Colo.| water Co. supra 
452. y 3 
84. State v. District Court of 95. Baer Bros. 


Eighth Judicial Dist., in and for Cas- 
cade County, 232 P. 204, 72 Mont. 206; 96. 
Utah Power & Light Co. v. Richmond | River, 
irra Cone (Uitah) 13) Prd) 32.05 

{a] Rights to underground wa- 
ter.—In a contempt proceeding for 
violating consent decrees as to sur- 
face water, rights to underground wa- 
ter are not involved. Heil v. Hubbell, 
252 P. 343, 80 Colo. 452. 


Boliyebas 


lature 


WATERS 


90. Cottonwood Ditch Co. v. Thom, oy 
HOME 8825 04) Peas, Soe Monteith. 


Hunt v. City of Laramie, 181 P. 


Haines v. Fearnley, 117 P. 162, 
Upper Platte, etc., Canal 
Co. v. Ft. Morgan Reservoir, 
60 BP. 484, 27 Colo. 214. 


Wapier v. Glenwood Light & 5. 
323, 49 Colo. 208. 


Napier v. Glenwood Light & 


Land, 
Wilson, 77 P. 245, 32 Colo. 500. 


In re Water Rights in Silvies 
Bou 
In re Application 7600 to Appropriate 
30 Second Feet of Water, 
63 Utah 211 (noting that the statute 
is incomplete, indefinite and uncertain 
as to the manner of taking an appeal S 
and seriously doubting that the legis- i 
intended anything more than 
that some kind of proceeding should 


[§§ 546-549 


ever, the statutes are regarded as directory to a cer-_ 
tain extent,°® and the courts have declined to dismiss © 


some appeals for failure to comply with statutory 
requirements in all particulars;°? but in these juris- 
dictions an appellate court will not go to the extent 
of reviewing a decree at the instance of a party who 
has not appealed®’ and, instead of employing the 
remedy of appeal, has sought to invoke the jurisdie- 
tion of the appellate court by an original proceed- 
ing.®® An objection to'an informality in the lower 
court comes too late when first made on appeal.? 
Appeals by several water users under the same 
stream system should be presented and heard at the 
same time rather than on different dates.” 


Filing of transcript is contemplated by some stat- 
utes. 


[§ 549] c. Scope and Determination or Disposi- 
tion. It is the policy of some reviewing courts in wa- 
ter litigation to adjudicate a controversy and deter- 
mine the rights of the parties as far as possible,* even 
though a remand for further pleadings and proofs 
is necessary,” especially where it may be a long 
time before a general adjudication will be made.® 
However, the appellate court is confined to matters 
put in issue by the pleadings’? and submitted to the 
lower tribunal.§ Also, it will examine only errors 
which are pointed out with reasonable certainty.® 
An appellant is not in a position to complain of mat- 
ters which are not prejudicial to his rights;?° non- 
prejudicial error does not warrant a reversal;'? and 
an erroneous decree will be reversed only in so far 


In re Water Rights in Rogue 
River and Tributaries, 263 P. 882, 124 
Oren 


3. Valencia Water Co. v. Neilson, 
192,.P. 510,27 N.M. 29; Greener vs 
Evans, 5 P. (2d) 838, 138 Or? 58 


Co., 4.. Springer v. Dunn, 241 PB: =993¢ 
ti (Or. Aa0. 


Springer v. Dunn, supra. 
Propriety of remand.—Where 


etc., 


[a] 


cree and is unable to render the 
proper decree on the evidence con- 
tained in the record because the 
rights of the parties cannot be defi- 
nitely determined therefrom, it may 
remand the cause with directions to 
the lower court to permit the intro- 
duction of additional evidence. 
Nephi Irr. Co. v. Vickers, 58 P. 836, 
20 Utah 310. 


Springer vy. Dunn, 
TROP LE SOs 


7. In re Rights to Waters of Bar- 


ete:, “Conv. 


155 Or. 27. See 


225 P. 605, 


24t oP soos 


85. State v. Oliver Bros., 228 N.W.|be instituted in the appellate court|ber Creek, ete, in Douglas County, 
Ee uae Sie g02 Det Bee NW eo within the time prescribed). 205 P, 518, 210 P. 563, 46 Nev. 254. 

wo 4 > t - 
boldat miter Stream System, (Ney.) 7 97. Scossa v. Church, 182 P. 925, 8. Kersenbrock vy. Boyes, 145 N. 
P.(2d) 813. 43 Nev. 403; State v. American Fruit | W. 837, 95 Neb. 407; In re Application 
ea) inves’ Water Rights in the | GTOWers, 237 P. 498, 135 Wash. 156. TORO ee to > ABPRODT ate 30 Second Feet of 
Humboldt, River Stream System) 246| Tell “Appeal bond ‘hela mob) fataity | Vero 22> Pn en sa at ee 
P. 692, 49 Nev. 357; Scossa v. Church, | defective.—Hunt v. City of Laramie, 9. Tn re Water pees Hy Silvies 
182 P. 925, 43 Nev. 408. 181 P. 187, 26 Wyo. 160. River, 237 Pi 822, 155 Orw2% 

a] Appeal will not lie until de-| [b] Motice of appeal held sum-]| [a]  Uncomplete record may pre- 
Sea ts putonediahi re Waters of|cient as to: (1) Contents. Beetche- Ae ee te eyes ei ets ‘ne 

tive a Sys now v. Bartholet,' 298 P. 385, 162)? ecree 

Humboldt River Stream System, Woah. 119. (Dik, Servic ZOrcese vi which limits the quantity of water a 


(Nev.) 7. P.(2d) 813. 
87. Ft. Morgan Reservoir & Irri- 
gation Co. v. Putnam Ditch Co., 247 P. 98. 


Gonzales, 141 P. 617, 19 N.M. 130. 
In re Waters of Umatilla Riv- 


party is permitted to use. In re 
Rogue River Adjudication, 251. P. 
L207 Ore 23h 


898, 


452, 79 Colo. 606. ery 168 Phi922) 172, B.-9 7,88, Or. 376. 10. Muir v. Allison, 191 P. 206, 33 
88. Mays v. Distriet Court of Sixth 99. In re Waters of Umatilla Riv- | Idaho 146; Featherman vy. Hennessy, 
Judicial Dist., in and for Butte Coun-|} er, supra. al WES 3225 781, 42 Mont. 535; Gill v. 
ty, 237 P. 700, 40 Idaho 798. 1. In re Waters of Rogue River| Tracy, (Utah) 13 B.(2d) 1329. 
89. Brown v. Chase, Pyaliefy 32% Dey and Its Tributaries, 201 P. 724, 102 Or. ll. St. Onge v. Blakely, 245 P. 532, 
Wash. 542. 60. 76 Mont. 1. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the appellate court sets aside the de- | 


§§ 549-550] 


as it affects the rights of appellants.?? 


Presumptions. It will be presumed on appeal that 
the findings'® and decree’ are correct, and that the 
decree is satisfactory to a party not appealing there- 
from.'® The pleadings may be deemed amended to 
cover an award of a small fraction of water rights 
not claimed in the pleadings." 


Questions of fact. Under some constitutional pro- 
visions, the reviewing court must pass on questions 
of fact as well as questions of law.!? However, the 
reviewing court should be slow to disturb the findings 
or decree of the lower tribunal on questions of fact,!§ 
where there is ample evidence in support thereof,!° 
even though the evidence is conflicting.2? In some 
jurisdictions there is a trial de novo on appeal.?! 


Modification. The reviewing court may modify, 
or authorize or direct the lower court to modify, the 
judgment or decree.??, The modification may consist 
of an increase of the quantity of water awarded to 
a party,** unless the increase would adversely af- 
fect other claimants who were parties in the lower 
court but are not parties to the appeal and are not 
before the appellate court.?* 


Subsequent decree in lower court. Where there 
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ensteiner v. Engdahl, 215 P. 378, 125 


Baca Irrigating Ditch Co. v. 
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are many conflicting interests, the court has power 
to enter such supplemental decree, not inconsistent 
with the decree on appeal, as may be necessary to 
make such decree effective.?° 


[§ 550] 13, Costs. Costs are awarded according 
to the usual rules?® to the prevailing party,” except 
where he is suecessful only in part,?® he has not been 
as diligent as he should have been in constructing 
dams,”° or each party is benefited by having his claim 
adjusted and his rights definitely determined,?° in 
which cases the court may deny costs to both or all 
parties or order each to pay his own costs. The ex- 
pense incurred in making surveys, maps, and plats by 
a state officer or department in obedience to an order 
of the trial court is a proper expense to be taxed as 
costs,*? unless the maps and surveys, although pre-. 
pared, are not filed with, or put in possession of, the 
court.*? However, a statute providing that such ex- 
pense shall be apportioned among all the parties in 
proportion to the amount of water allotted to each is 
void as taking property without due process of law 
when applied to a riparian owner or lawful appropri- 
ator who is lawfully using no more water than he is 
justly entitled to.2* Obviously, costs may not be as- 
sessed under a repealed statute.?* 


Or. 155 (costs and disbursements 
will be awarded against the parties 
who were the primary cause of the 


12. Rio Grande Land, etc., Co. v. 
Prairie Ditch Co., 60 P. 726, 27 Colo.| Wash. 106. 
225. 20. 

i3. In re Rights to Waters of Bar- 


ber Creek, etc., in Douglas County, 
205 P. 518, 210 P. 5638, 46 Nev. 254. 


14. Mt. Shasta Power Corporation 
cmeey este 292 P. 549, 109 Cal.App. 

{a] Sufficiency of water.—Where 
an application for a permit to appro- 
priate water is approved by the dis- 
trict court, it will be presumed that 
there is unappropriated water avail- 
able to supply the requirements un- 
der the permit. Rio Puereo Irr. Co. 
v. Jastro, 141 P. 874, 19 N.M. 149. 


15. In re Hood River, 227 P. 1065, 
114 Or. 112 [error dism sub nom. Pa- 
cific Power & Light Co. v. Bayer, 47 
S.Ct: 245, 2738 -U.S. 64%, 71 Lid. 821], 


16. Almo Water Co. v. Jones, 39 F. 
(2d) 37 [cert den sub nom. Pierce v. 
Albion Idaho Land.Co., 51 S.Ct. 35, 
282 U.S. 862, 75 L.Ed. 762]. 


17. Jensen v. Birch Creek Ranch 
Co., 289 P. 1097, 76 Utah 356. 


. 18 Mt. Shasta Power, Corporation 
v. McArthur, 292 P. 549, 109 Cal.App. 
171; In re Water Rights in Water 
DISC NOM Ld Zina sos,oo Color 555. 
In re Water Rights in Ahtanum 
Creek, Yakima County, 245 P. 758, 139 
Wash. 84. 

{a] Findings of state engineer as 
to acreage.—The reviewing court is 
governed by the findings of the state 
engineer as to the acreage of irrigat- 
ed lands, this being a matter of sur- 
veying within the scope of the statu- 
tory duties of the engineer. . In re 
Water Rights in Silvies River, 237 P. 
322, 115, Or. 27. 

19. Northern Colorado Irr. Co. v. 
Burlington Ditch Reservoir & Land 
Co., 219 P. 1071, 74 Colo. 159; Antero 
& Lost Park Reservoir Co. v. Ohler, 
176 P. 286, 65 Colo. 161; Muir v. Al- 
lison, 191 P. 206, 83 Idaho 146; Weit- 


Model Land & Irrigation Co., 252 P. 
358, 80 Colo. 398; Hilo Boarding 
School v. Terr., 23 Hawaii 595; In re 
Kearney Water & Electric Powers 
Co., 149 N.W. 363, 97 Neb. 139 [mod 
on other grounds 151 N.W. 319, 97 
Neb. 149]. 


2i. Farmers’ Development Co. v. 
Rayado Land & Irrigation Co., 133 P. 
104,18 N.M. 1; In re Application 7600 
to Appropriate 30 Second Feet of Wa- 
ter, 225. P. 605,63 Utah 311; Ross v. 
Thompson, 10 B.C. 177 [foll Wal- 
lace v. Flewin, 11 B.C. 328, 2 West. 
WG ee Ole 


22. Greeley & Loveland Irr. Co. v. 
Huppe, 155 P.. 386, 60 Colo. 535; Ward 
County Improvement Dist. No. 3 v. 


‘Ward County Irr. Dist. No. 1, 295 S. 


W. 917, 117 Tex. 10 [mod (Civ.App.) 

237 S.W. 584]; Becker v. Marble 

sees irr; (Co, 49) Pso2) dio. 5 Uieah 
Be 


23. In re Use of Waters of Rogue 
River, 244 P. 662, 117 Or. 477. 
24. Almo Water Co. v. Jones, 39, 


F.(2d) 37 [cert den sub nom. Pierce 
¥: Albion Idaho. Tand..Co.,: b1 oS:Ct. 
35, 282 U.S. 862, 75 L.Hd. 762]. 


25. Hough-v. Porter, 95 P. 732; 98 
Pr 1083, 102 P.. 728, bl Ore 318. 


26. Huning v. Porter, 54 P. 584, 6 
Attia lt Le BOLse Oily. LLG... ebCs OO Vs 
stewart, 77 °P. 25, 321,°10. Idaho’ 38; 
Bear Lake County v. Budge, 75 P. 
614, 9 Idaho 703, 108 Am.S.R. 179; 
Salt Lake City v. Salt Lake City Wa- 
ter, etc., Power Co., 67 P. 672, 24 Utah 
249, 61 L.R.A. 648 [aff 71 P. 1069, 25 
Utah 456]. 

Costs generally see Costs 15 C.J. 
Dat 

27. Weitensteiner v. Engdahl, 215 
P. 3878, 125 Wash. 106. See In re 
Waters of Willow Creek, etc., 236 P. 
487, 763, 237 P. 682, 239.°P, 123, 119 


litigation). 

28. In re Water Rights in Silvies 
River, 237 P. 322, 115 Or. 27; Jensen 
v. Birch Creek Ranch Co., 289 P. 1097, 
76 Utah 356; Holman vy. Christensen, 
274. P. 457, 73 Utah 389. See Kaneohe 
Ranch Co. v. Kaneohe Rice Mill Co., 
21 Hawaii 280 (dealing with a stat- 
ute authorizing the costs to be di- 
vided); Richmond Irr. Co. v. Shaw, 
181 P. 162, 54 Utah 379 (where a land- 
owner had a right to a certain amount 
of waters of a spring in litigation and 
was not wrong in his objections to 
the actions of plaintiffs in the suit 
into which he was brought by other 
parties, all the costs of plaintiffs _ 
should not be taxed against him, al- 
though the decree is partly adverse to 
him), 

29. Springer v. Dunn, 241 P. 991, 
Da Ors 30. 


30. Foster v. Foster, 213-P. 805, 
107 Or: (3555) Hough: vii Porter, 95, Pe: 
432; 98" Py) 10835 L027 2.728, 25 Ore 
318. 

Sl. 
Riverside Irr. 
Idaho 525. 

[a] This is true although they 
may not be introduced in evidence. 
Farmers’ Co-operative Ditch Co. v. 


Farmers’ Co-op. Ditch Co. v. 
Dist. 102 P. 481, 16 


Riverside Irr. Dist., 102 P. 481, 16 
Idaho 525. 
[b] Cost bill covering such expen- 


diture is not necessary.—Farmers’ 
Co-operative Ditch Co. v. Riverside 
Irr. Dist., 94 P: 761, 14 Idaho 450: 


82. Hamilton v. Swendsen, 267 P. 
229, 46 Idaho 175. 


33. 
Hawthorn Ditch Co., 
32 S.D. 260. 

34. Bacon v. Harris, 263 P. 930, 71 
Utah 223. 


St. Germain Irrigating Co. v. 
143 N.W. 124, 
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VIII. CONVEYANCES, LICENSES, AND CONTRACTS?® 


[By Bernarp J. Kenny] 


[§ 551] A. Conveyance of Riparian Land. The 
absolute deed of a riparian owner®® prima facie 
passes all his riparian rights in the use of the stream, 
so that a reservation of a right to divert the stream 
must be expressed if intended by the parties.** <A 
grant of riparian land entitles the grantee to a rea- 
sonable use of the water.*® A purchaser of riparian 
lands of another is entitled to the use of water in the 
same way that his grantor has used it,?® but he has 
no greater right.*° On the conveyance of a portion 
of riparian lands by the government, it conveys only 
such proportion of its riparian right as the riparian 
land conveyed bears to the whole of the lands ripa- 
rian to the stream.*! A grantee of riparian land has 
no right to use more water than is incident to the 
ownership of the land conveyed.‘ Where a tract of 
land abuts on a stream and a portion thereof not 
contiguous to the stream is conveyed by the owner, 
the riparian right of the portion so conveyed in the 
stream may also be conveyed with the land.** 


and Rights—1. Grants‘‘—a. In General. A right 
to use the waters of a stream is a species of proper- 
ty which may be the subject of a valid sale and trans- 
fer,*® whether it is exclusive or limited,*® and wheth. 
er it rests on the ownership of riparian lands or was 
acquired by prescription or by prior appropriation.** 
The right to use water for the generation of power 
may also be granted separately from the right to use 
and consume the water itself.4® A grant of the right 
to divert the waters of a stream, made by a preémp- 
tor of publie lands bordering thereon, is rendered 
worthless by the latter’s abandonment of his claim 
before obtaining title from the government.*® An 
easement to take water from another’s spring or well 
may be created by grant.®°° 

Artificial watercourses. A right to construct and 
maintain an aqueduct, ditch, or canal over the lands 
of another may be acquired by grant.°+ An owner of 
a ditch may retain his water rights therein and alien- 
ate the ditch.®? 


[§ 552] B. Grants and Reservations of Easements 


35. Cross references: 
Conveyances, licenses, and contracts: 
Bed and banks of natural water- 
course see supra §§ 244, 245. 
Navigable waters see Navigable 
Waters §§ 260-280. 
ight of fishing see Fish § 13. 
9: 
Cut ice see infra § 1142. 
Drain surface waters see supra 
§§ 306-309. 
Flow land by dam or mill pond 
see supra §§ 48-52. 
Lay company water mains see 
infra §§ 674-677. 
Pollute natural watercourse see 
Supra § 126. 
Water rights acquired by appropri- 
ation see supra §§ 478—489. 


Water rights as: 
Breach of covenant against encum- 
brances see Covenants § 124. 
Encumbrance on land see Vendor 
and Purchaser §§ 607-610. 

Subject to: 

Partition see Partition §§ 2, 59. 

Power of eminent domain see 
Eminent Domain § 85. 

Taxation see Taxation § 141. 

36. Riparian rights in general see 
supra §§ 8-20. 

37. Burden v. Stein, 27 Ala. 104, 
62 Am.D. 758; Holmes v. Nay, 199 P. 
325, 186 Cal. 231; Macomber v. God- 
frey, 108 Mass. 219, 11 Am.R. 349; 
Yellowstone Valley Co. v. Associated 
Mortg. Investors, 290 P. 255, 88 Mont. 
Map Om Acts: Even O02. 

Bed and banks of natural water- 
course see supra § 244. 


[a] Lease conveying all surface 
rights is a valid conveyance of such 
riparian interests in adjoining water, 
notwithstanding the title to the land 
does not pass by the lease. Hum- 
phreys-Mexia Oil Co. v. Arsenaux, 
(Civ.App.) 244 S.W. 280 [aff 297 S.W. 
225, 116 Tex. 603, 53 A.L.R. 1147]. 


38. Harvey Realty Co. v. Borough 
of Wallingford, 150 A. 60, 111 Conn. 
852; Rome Ry. & Light Co. v. Loeb, 


R 
T 


80 S.B. 
SAUX 710) 
v. Wright, 15 N.W. 167, 30 Minn. 249, 
44 Am.R. 194. 

Use of water in general see supra 
§§ 14-17. 

39. Yearsley v. Cater, 270 P. 804, 
149 Wash. 285. 


40. Worthen v. White Spring Pa- 
per Co., 70 A. 468, 74 N.J.Eq. 647 [aff 
78 A. 1135, 75 N.J.Eq. 624]; Lawrie 
v. Silsby, 74 A. 94, 82 Vt. 505; State 


ae 141 Ga. 202, Ann.Cas. 
92 


v. Apfelbacher, 167 N.W. 244, 167 
Wis. 233. 
[a] State could not acquire from 


a riparian owner by conveyance any 
greater right to use of water than 
such owner possessed. State v. Apfel- 
bacher, 167 N.W. 244, 167 Wis. 233. 

41. Hunter Land Co. v. Laugenour, 
250 BP. 41, 140 Wash. 558. 


42. Town of Gordonsville v. Zinn, 

ae SEs 508, 129 Va. 542, 14 ATR: 
43. Strong v. Baldwin, 97 P. 

154 Cal. 150, 129 Am.S.R. 149. 
44 Cross references: 

In general see supra § 551 text and 
note 35. 

Deeds generally see Deeds 18 C.J. p 
35. 

Hasements generally see Easements 
§§ 89-101. 

Prescriptive rights 
Supra § 395 et seq. 

Water rights passing as appurtenant 
to land see infra §§ 579-585. 


178, 


in general see 


45. Percival v. Williams, 74 A. 321, 
82 Vt. 531. 
[a] Incorporeal right to water 


may be granted in gross.—Lonsdale 
Co. i v.. Motes, 15° “EN Cas: Nor “84916, 
Brunn.Col.Cas. 655. 


[b] Roman law, while in many re- 
spects accepting the doctrine of ripa- 
rian rights, also recognized acquisi- 
tion, through deed, or grant from goy- 
ernment, of the right to divert waters 
of streams. Maricopa County Mu- 
nicipal Water Conservation Dist. No. 
1 v. Southwest Cotton Co., (Ariz.) 4 
ee 369 [mod and reh den 7 P.(2d) 

oO . 


Dams and mill ponds. 


; Red River Roller Mills‘ 


One may acquire the right 


46. Salem Capital Flour Mills Co. 
v. Stayton Water-Ditch, etc., Co., 33 
F. 146, 13 Sawy. 99; Peaslee v. Tower, 
62 N.H. 434; Toyaho Creek Irr. Co. v. 
Hutchins, 52 S.W. 101, 21 Tex.Civ. 
App. 274. 

47. Williams v. 
Conn. 27%. 

Transfer of rights acquited by ap- 
propriation see supra § 480. 

48. Philadelphia v. Spring Garden, 
7 Pa. 348. 

49. Conkling v. Pacific Imp. Co., 
25 P. 399, 87 Cal. 296. 


50. Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. 


[a] Subdivision of tract granted 
with privilege of taking water.— 
Where the owner of opposite tracts 


Wadsworth, 51 


| of land abutting on a street conveys 


one, with the privilege of using a 
spring on the other, and the tract 
granted is afterward subdivided into 
lots, each lot is entitled to an inter- 


est in the easement. Blood v. Mil- 
lard, 51 N.E. 527, 172 Mass. 65. 
[b] Where there are several 


grants to different persons of rights 
to take specific amounts of water 
from an artesian well, the ordinary 
rules as to grants apply, and each 
grantee, taking with notice of the 
estates held by the prior grantees, 
holds subject to such estates. Charon 
v. Clark, 96 P. 1040, 50 Wash. 191, 17 
L.R.A.N.S. 647, 126 Am.S.R. 896 (hold- 
ing therefore that, where the owner 
of an artesian well granted plaintiffs 
a perpetual flow of a certain amount 
of water therefrom delivered on their 
land, and then, when plaintiffs were 
in possession and enjoyment of such 
flow of water, granted defendant the 
land embracing the well, subject To 
all existing rights to take water 
therefrom, defendant could not be 
protected, in his interference with 
the flow, under the principles apply- 
ing, in the absence of contract, to ~ 
diversion of percolating subterranean 
waters). 


51. Montana Ore Purchasing Co. 
v. Boston, etc., Consol. Copper, etce., 
Min. Co., 52 P. 375, 20 Mont. 533. 


52. Marks v. Twohy Bros. Co., 194 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Le 


§§ 552-554] 


to erect and maintain a dam and mill pond by grant 
either from one who owns the privilege or from those 
whose lands would be flooded or otherwise injured 
thereby.®* 


[§ 553] b. Severance of Water Right from Lands. 
Unlike ordinary easements®* a right to the use of 
the water of a stream may be sold and transferred 
separate and apart from the land to which it is ap- 
purtenant®® or reserved and excepted from a grant 
of the land.°® Riparian rights may be conveyed sep- 
arately from the land.6? <A riparian owner may 
grant to another the right to the use of water®® as 
permitted him under the common law,°® but he can- 
not convey more than a right to the reasonable use 
of the water.°° Since riparian rights exist only as 
to lands which actually touch on a watercourse®! a 
riparian owner may not transfer his riparian rights 
to a nonriparian owner.®? One or more riparian 
owners less than all may not by grant or otherwise 
extinguish or diminish the riparian rights attaching 
to lands of noneonsenting riparian owners.°? Any 
grant of water power must be subject to the right of 
riparian proprietors below to have the natural flow 
of the stream transmitted to them after reasonable 
detention and use.*4 When an owner of the fee 
grants to a nonriparian owner the entire flow of the 


P. 675, 98 Or. 514; O’Neil v. Twohy 
Bros CO. 190) 2.1306, 93 Or. 481. 

58. Brady v. Blackinton, 55 N.E. 
474, 174 Mass. 559; Dryden v. Jepher- 
son, 18 Pick. (Mass.) 385; Young v. 


pra §§ 14-17. 
sh 
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58. Right to use of water see su- 


U.S.—Doyle vy. San Diego Land, 
ete, Cos, 46) F709. 


[6% Css Oe, 


stream as it passes over the land, an upper riparian 
owner, who is in no way affected by the use under 
the grant, may not complain.®® 


[§ 554] c. Implied Grant of Easement.°® Gener- 
al rules with regard to implied grants of easements®? 
are applicable in the case of water rights and priv- 
ileges. The doctrine of implied easements arising on 
the severance of ownership in favor of part of the 
property openly and visibly benefited®* applies to ri- 
parian rights.°® The element of necessity’? need 
not be so strictly applied in determining whether an 
implhed easement arises with reference to riparian 
rights as in the case of roads.74 


Wells and springs. Subject to general rules else- 
where considered,‘” on the severance of the owner- 
ship of land by a conveyance the rights existing at 
the time of conveyance as to the use of water from 
a well or spring on part of the land pass by impli- 
ceation.7* To pass by implication the lands of the 
owner need not be adjoining.** In order for a grant 
to include by implication the right to take wa- 
ter from a spring or well, the general rules™®> apply 
requiring that the quasi easement be apparent’® and 
continuous.** 


‘Artificial watercourses, ditches, canals, and pipe 
lines. Where a ditch or aqueduct runs across land 


265 Ill. 87; Spencer v. Kilmer, 45 N. 
BH. 865, 151 NY. 390: 


_{a] Partition of land.—On a par- 
tition of a farm on one tract of which 
was a spring formerly used by the 


Wilson, 21 Grant Ch. (Ont.) 144; 
Boyle v. Arnold, 16 Grant Ch. (Ont.) 
501; Kerr v. Bearinger, 29 U.C.Q.B. 
(Ont.) 340; Edinburgh Ll. Ageur. Co. 
Vv. Barnhart, 17°U.C:C.P. (Ont.) 63. 


Grant of right of flowage see supra 
$§ 48-52. 


54. See Easements § 144. 


55. Forrest Milling Co. v. Cedar 
Falls Mill Co., 72 N.W. 1076, 103 Iowa 
619; Crittenden v. Field, 8 Gray 
(Mass.) 621; Lawrence v. Whitney, 
22 ONG He 74s Wd SIND eer 40s) Su LRA: 
417; Vermont Shade Roiler Co. v. 
Burlington Traction Co., 150 A. 138, 
102 Vt. 489 [reh den 153 A. 563, 103 
Vt. 293]; Rood v. Johnson, 26 Vt. 
64. 

[a] Treating water right as profit 
& prendre.—Where the parties to a 
conveyance of a water right treated 
it as a right which might be trans- 
ferred from one piece of land to an- 
other, and as possessing the nature 
of a profit & prendre, which might or 
might not be annexed as appurtenant 
to a particular piece of land and 
might become an estate in fee, it is 
not to be Considered aS a pure ease- 
ment, which is not subject to trans- 
fer independently of the land to 
which it is appurtenant. Crane v. 
McMurtrie, (Ch.) 68 A. 892 [mod 78 
a. LTO, aa IND. HG. 454. 


56. See infra § 574. 


57. Pleasant Lake Hills Corpora- 
tion v. Eppinger, 209 N.W. 152, 235 
Mich. 174; Niagara Falls Power Co. 
v. Water Power and Control Commis- 
Sion, 262 N.Y.S. 217, 237 App.Div. 
“6s Colezy. Pittsbureh 6 1u.\ 5). OR. 
Co., 162 A. 712, 106 Pa.Super. 436; 
Gibbs v. Sweet, 20 Pa.Super. 275; 
Matagorda Canal Co. v. Markham Irr. 
Co., (Tex.Civ.App.) 154 S.W. 1176. 


[a] Government may dispose of 
its riparian interest separate from 
the rest of its estate. Hough v. Port- 
BL IHRE los 9S the OSs, LOd Pt 123; 
51 Or. 318. 


Cal.—Gould v. Stafford, 27 P. 543, 
91 Cal. 146; Spring Valley Water Co. 
v. Alameda County, 263 P. 318, 88 Cal. 
App. 157. 

N.Y.—United Paper Board Co. v. 
Iroquois Pulp & Paper Co., 123 N.B. 
200, 226 N.Y. 38; Onondaga Water 
Service Corporation v. Crown Mills, 
230 N.Y.S. 691, 132 Misc. 848. 


Tex.—Texas Co. v. Burkett, 296 S. 
Wire 23, lilies Rex. 6s. baw ALR 13 917 
[aff (Civ.App.) 255 S.W. 763]. 


Vt.—Lawrie v. Silsby, 74 A. 94, 82 


Vt. 505. 
60. Lawrie vy. Silsby, supra. 
61. See supra § 11. 
62. Mt. Shasta Power Corporation 


v. McArthur, 292 P. 549, 109 Cal.App. 
171; Harvey Realty Co. v. Borough 
of Wallingford, 150 A. 60, 111 Conn. 
352; Hendrix v. Roberts Marble Co., 
165 S.E. 223, 175 Ga. 389; Consolidat- 
ed Water Supply Co. v. State Hospi- 
td for Criminal Insane, 66 Pa.Super. 


63. Spring Valley Water Co. v. 


Alameda County, 263 P. 318, 88 Cal. 
App. 157. 


64. Oakland Woolen Co. v. Union 
Gas, etc., Co., 68 A. 915, 101 Me. 198; 
Ormerod v. Todmorden Joint Stock 
Pil} .Co.y 117 @;BxDs 155: 


65. Consolidated Water Supply Co. 
v. State Hospital for Criminal Insane, 
66 Pa.Super. 610. 


66. Water rights passing as ap- 
parienent to land see infra §§ 579- 
585. 

67. See Hasements §§ 102-112. 

68. See Easements § 103 et seq. 


69. Greisinger v. Klinhardt, 9 S. 
W.(2d) 978, 321 Mo. 186. 


70. See Easements § 107. 

71. Greisinger v. Klinhardt, su- 
pra. 

72. See Easements § 103 et seq. 

73. Adams v. Gordon, 106 N.E. 517, 


Owner in connection with the other 
tract, there was an implied grant to 
the person to whom the latter tract 
was assigned of the right to use the 
spring. Gentry v. Piercy, 193 S.W. 
1017, 175 Ky. 174. 


[b] mn California the right to take 
water under such circumstances is 
given by Civ. Code § 1104. Griffin v. 
saree 13 P.(2d) 403, 124 Cal. App. 


74. Anania v. Serenta, 119 A. 554, 
275 Pa. 474. 


[a] Owner having only equitable 
title in one lot.—Where the owner of 
land in fee purchased other land by 
articles of agreement, and erected 
thereon a reservoir from which a pipe 
line was laid to the premises owned 
in fee, and his-interest under the con- 
tract was thereafter conveyed to de- 
fendant’s predecessor, who recognized 
the subsisting servitude, and, after 
acquiring both legal and equitable ti- 
tle, conveyed to defendant, the ease- 
ment was valid as against defend- 
ant, even though it could not be im- 
posed by one not having both legal 
and equitable title. Anania vy. Seren- 
ta, 119 A. 554, 275 Pa. 474. 


75. See Deeds § 272; 
§ 107 et seq. 


Basements 


76. Kelly v. Nagle, 132 A. 587, 150 
Md. 125. 
fa] Taking water by means of 


buckets.—A quasi easement of the 
right to take water out of a spring 
by buckets is not so apparent as to 
pass by implication. Kelly v. Nagle, 
132, A. 587,150 Mad. 125. 


77. Kelly v. Nagle, supra. 


[a] Taking water by means of 
buckets.—A quasi easement of the 
right to take water out of a spring 
by buckets is a continuous easement 
as respects the question of an implied 
grant. Kelly v. Nagle, 132 A. 587, 
150 Md. 125. 


1078 [67 C.J.] 


owned by one person or by several persons in com- 
mon, under and subject to rules elsewhere consider- 
ed,*® on the severance of ownership the grant in- 
cludes, sometimes by reason of statute,“® the right 
of a grantee to the use of the ditch, aqueduct, or ar- 
tificial watercourse across the remaining servient 
The rule is likewise applicable on the sev- 
erance of common ownership in lands bordering on 
The fact that the source of the 
water supply carried by an artificial watercourse 1s 
outside the dominant and servient estates 1s imma- 
terial,8? as the right is not a right of water, but a 
right to an easement in an artificial watercourse.** 


estate.®° 


an artificial lake.®? 


78. See Hasements §§ 103, 143. 
79. See statutory provisions. 


80. Cal.—Parks v. Gates, 199-P. 40, 
186 Cal. -151; Quinlan v. Noble, 17 P. 
69, 75 Cal. 250; Palvutzian v. Terka- 
nina, 190 P. 508, 47 Cal.App. 47; Rod- 
emeyer v. Meger, 158 P. 1047, 30 Cal. 
App. 514. 

Ga.—Cleveland v. Adams, 151 S.F. 
238, 40 Ga.App. 690; Glore v. Hag- 
gard, 143 S.BH. 780, 38 GaApp. 278. 

Mont.—Pioneer Mining Co. v. Ban- 
nack Gold Mining Co., 198 P. 748, 60 
Mont. 254. 

N.Y.—Goldstein v. Hunter, 178 N.E. 
675, 257 N.¥. 401; Spencer: v. Kilmer, 
45 N.E. 865, 866,151 N.Y..390; Rob- 
erts v. Roberts, 7 Lans. 55 [aff 55 N.Y. 
275]. 

Pa.—Geissel v. Supplee, 
per. 358. 

Tex.—Van Forne v. Trousdale, 
(Civ.App.) 10 S.W.(2d) 147; West v. 
Probst, (Civ.App.) 251 S.W. 289 [rev 
on other grounds (Commn.App.) 6 S. 
W.(2d) 96). 

Wash.—Schumacher v. Brand, 130 
P. 1145, 72 Wash. 543. 


Eng.—Schwann vy. Cotton, [1916] 
2 Ch. 459; Watts v. Kelson, L.R. 6 
Ch. 166. 

[a] “The right . . .. is not de- 
pendent upon any prescriptive title to 
such easement, but passes to him by 
reason of the fact that the owner of 
the entire premises had employed the 
portion now owned by the defend- 
ants so as to give to the portion now 
owned by the plaintiff an apparent 
benefit of a continuous nature, to 
the reasonable enjoyment of which 
the quasi easement is necessary.” 
Glore v. Haggard, 143 S.E. 780, 7&1, 
38 Ga.App. 278. 


[b}] Devise of land to different 
beneficiaries.— Where an owner of two 
adjoining properties subjects one 
parce] to the servitude of a pipe to 
earry water from a third property 
to the dominant parcel, by a devise 
of the two properties to separate 
devisees the quasi easement contin- 
ues or becomes an easement in the 
hands of the devisees or successors, 
Schwann y. Cotton, [1916] 2 Ch. 459. 


[ec] Partition of land.—(1) Where 
an irrigating ditch was constructed 
over two tracts of land for the use of 
all the land while it was owned by 
tenants in common, the easement of 
maintaining such ditch through the 
portion acquired by one cotenant in 
severalty after division of the land 
between them by interchange of 
deeds passed to him, under Civ. Code 
§ 1104. Parks v. Gates, 199 P. 40, 186 
ale iS 1s (2) Heirs partitioning 
premises containing pipes -carrying 
water to premises conveyed take sub- 
ject to quasi easements for the ben- 
efit of the land conveyed. Glore vy. 
Haggard, 143 S.E. 780, 38 Ga.App. 


95 Pa.Su- 
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278. 


{d] Revocable license.—A right to 
maintain pipes for a water supply 
across a lot of land, as incident to a 
grant, will not be implied from their 
long continued maintenance, where 
it appears that the right to the wa- 
ter supply was a mere revocable li- 
cense which has been revoked. John- 
ae v. Knapp, 23 N.E. 40, 150 Mass. 

ie 


[e] Sale of house without land.— 
Where an owner constructs a conduit 
from a spring to the house, and sells 
the house without the land on which 
the spring is located, the conduit 
passes as an appurtenant, but not so 
if the conduit is constructed.by a les- 
see or a disseizor without the owner’s 
cognizance, when the right to main- 
tain the conduit ceases on the termi- 
nation of the lease or possession. 
Philbrick v. Ewing, 97 Mass. 133; 
Cogswell v. Cogswell, 142 P. 655, 81 
Wash. 315; Nicholas vy. Chamberlain, 
2 Cro.Jac: 121, 79 Reprint 105: 


{f] Sewer connections.—A grantor 
of a unified plot of land through 
Which a sewer runs and on which 
houses have been built, by conveying 
one of the houses impliedly grants 
to his grantee the right to use the 
main sewer connections as construct- 
ed running through his land to the 
public sewer in the street. Goldstein 
v. Hunter, 178 N.E. 675, 257 N.Y. 401. 


81. Greisinger v. Klinhardt, 9 S. 
W.(2d) 978, 321 Mo, 186. 


[a] Maintenance of lake levels,— 
The severance of common ownership 
in lands bordering on an artificial 
lake and used for recreational pur- 


poses gave the purchaser of the up- | 


per property an implied easement in 
the continued maintenance of lake 
levels. Greisinger v. Klinhardt, 9 S. 
W.(2d) 978, 321,Mo. 186. 

82. Schwann vy. Cotton, 
Ch. 459. 

83. Schwann v. Cotton, supra. 

84. See Deeds § 272; Easements, 
§ 107 et seg. 


85. Goidstein v. Hunter, 178 N.BE. 
675, 257 N.Y. 401; Steinbeck v. Hel- 
ena, 185 N.Y.S. 788, 195 App.Div. 186; 


[1916] 2 


Crosland v. Rogers, 10 S.E. 874, 32 
SiG) 130; 
[a] Extent of visibility.—If it is 


necessary in implying a grant of an 
easement to underground pipes or 
in cases of drainage for it to be “ap- 
parent” as well as continuous, the ex- 
pression means or includes easements 
“apparent” on the premises granted 


only. Schwann vy. Cotton, [1916] 2 
Ch. 459. 
86. Crosland v. Rogers, 10 S.B. 


874, 32 S.C. 130; Wiest wv Probst 
(Tex.Civ.App.) 251 S.W. 289 [rev .on 
other grounds (Commn.App.) 6 S.W. 
(2d) 96]. 


87. Brakely v. Sharp, 10 N.J.Eq. 


Acknowledgment. 
dictions requiring deeds of land to be acknowlede- 
ed,°! a conveyance of a water right or privilege must 
be acknowledged.°? 


Me i 


T8§ 554-555 


However, in order for a grant to inelude such right 
by implication, the general rules** apply requiring 
that the quasi easement be apparent,*> continuous,** 
and necessary.*? 


[§ 555] d. Form and Requisites.** 
ed by statutory regulation,®® at common law the right 
to use water could be conveyed only by an instrument 
in the nature of a deed.®° 


Unless chang- 


Under statutes in some Juris- 


206; Crosland v. Rogers, 10 S.E. 874, 
32, S.C. 130, 


88. Cross references: 


In general see supra § 551 text and 
note 35. 


Deeds generally see Deeds §§ 34-183. 
es ae generally see EHasements § 


Rights reserved or excepted see in- 
fra § 574. 


89. Raritan Water Power Co. v. 
Veghte, 21 N.J.Eq. 463 [rev 19 N.J. 
Eq. 142]. : 

{a] Effect of charter provisions.— 
When a charter provides that it shall 
not be lawful to divert water from a 
stream ‘until they shall have obtain- 
ed written consent and permission to 
do so from the owner, . ete.,’ such 
written consent acts as a substitute 
for the common-law method by deed. 
Raritan Water Power Co. v. Veghte, 
21 N.J.Eq. 463 [rev 19 N.J.Eq. 142]. 


[b] Interest in ditch.—Under Hill 


L. Annot. §§ 38338, 3834, ditches, dur-. 


ing the times they were used for min- 
ing purposes, were regarded as real 
estate, and, in their sale and transfer, 
governed by the law applicable to 
real property. Mattis v. Hosmer, 62 
LU POsas eG OLee pao 


[c] Im Colorado, under Rev. St. 
363, all lands are held in subordina- 
tion to the dominant right of others 
who must necessarily pass over them 
to obtain a supply of water jo irri- 
gate their lands. .It is therefore not 
necessary that there should be a con- 
veyance in writing to establish an 
easement for the right of way for a 
ditch; mere consent to its construe- 
tion gives a right of way; but, if con- 
sent is withheld, it must be con- 
demned and damages paid. Yunker y. 
Nichols, 1 Colo. 551. 


90. Raritan Water Power Co. v.. 
Veghte, 21 N.J.Eq. 463 [rev 19 N.J. 
Bq. 142]. 


ja] Agreement under seal will 
create an easement to use water of a 
spring. Van Horn v. Clark, 40 A. 203, 
56 N.J.Hq. 476. 


[b] Right to erect and maintain 
dam is interest in lari and must be 
conferred by deed. People v. Page, 56 
N.Y.S. 834, 39 App.Div. 110 [aff 58 
N.Y.S. 239, 39 App.Div. 110]. But see 
Nicol v. Tackaberry, 10 Grant Ch. 
(Ont.) 109 
formance of a parol agreement). 


[c] Bight to use power created by 
an accumulation of water above a 
dam may be granted by parol. John- 
oor v. Bowersock, 61 P. 740, 62 Kan. 


(decreeing specific per-- 


Requirement of statute of frands. 


see Frauds, Statute of § 131. 
91. See Acknowledgments §§ 4-42. 


92. Nellis v. Munson, 15 N.B. 739, 
108 N.Y. 453. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 555-557] \ 


Consideration. Under general rules®® a convey- 
ance of a water right must be founded on a good and 
sufficient consideration.®4 However, in accordance 
with rules elsewhere considered,®® there may be a 
presumption of consideration.®® 


Parties. Under general rules®? a grant is void 
where it is to a person having no legal existence.®® 
Where the owner of premises on which a spring is 
located makes a deed to stand seized for the use of 
himself and wife for life and in fee to another, a 
grantee in the same instrument of a right to use the 
spring water is a sufficient party to take the right.°? 

Recording. Under rules elsewhere considered,! 
under some statutes a recorded deed conveying wa- 
ter rights may be good as against a prior unre- 
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accurate description of the subject matter to admit 
of its certain identification. Whether the descrip- 
tion is sufficient depends on whether or not the inten- 
tention of the parties can be discovered and effectu- 
ated.° A grant of a right to divert water is not 
void for uncertainty because no time is fixed for the 
execution of the purpose of the grant.° The failure 
to specify the location of a right of way for an arti- 
ficial watercourse does not make a deed void for un- 
certainty where the grantee enters and selects a 
strip of land for the purpose.? : 


[§ 556] e. Easement or License.s Whether an 
easement or license of a water right is created de- 
pends on the intention of the parties.® Instances in 
which an easement was held created will be found in 


corded deed of the land.? 
Description. 


93. See Deeds §§ 42-49. 

94 Forrest Milling Co. v. Cedar 
Falls Mill Co., 72 N.W. 1076, 103 Iowa 
619. 

[a] Failure of consideration.—The 
grantees of water rights merely cove- 
nanting that if they construct a flume 
there the grantor may take water 
from it, failure to construct it does 
not constitute failure of considera- 
tion. Duckworth v. Watsonville Wa- 
ter & Light Co., 150 P. 58, 170 Cal. 
425. ; 

95. See Deeds § 499. 

96. Crane v. McMurtrie, (Ch.) 68 
A. 892 [mod on other grounds 78 A. 
170, 77 N.J.Eq. 545]. 

[a] hus, where a deed to certain 

land, including the right to take wa- 
ter for power, was based on a consid- 
eration of two thousand dollars, and 
provided that the grantee should be 
entitled to take one hundred inches 
of water out of the raceway, it would 
be presumed that the grantors obtain- 
ed ful! consideration for a conveyance 
of such water right in perpetuity. 
Crane v. McMurtrie, (Ch.) 68 A. 892 
[mod on other grounds 78 A. 170, 77 
N.J.Eq. 545]. 


97. See Deeds § 36. 

98. Copeland v. Fairview Land & 
Water Co., 131 P. 119,165 Cal. 148, 

99. Keysar v. Covell, 62 N.H. 283. 


1. See Deeds § 185. 


2. Stratton v. Mountain View Wa- 
ter Co., 270 P. 1006, 94 Cal.App. 188. 

83. See Deeds §§ 61-71; Easements 
Shile 

4 Evans v. Joseph, 132 A. 891, 15 
Del-Ch. 168;.—Potter v." Burton, 15 
Ohio 196; Talbot v. Joseph, 155 P. 
184, 79 Or. 308; Day v. Adams, 42 Vt. 
510. 

[a] Description sufficient.—(1) In 
general. Williams v. Harter, 53 P. 
wy, to Oalnai ss Cliv OL -Musene a. 
Chambers’ Power Co., 159 P. 576, 81 
Or. 352; Patterson v. Chambers’ Pow- 
er Co., 159 P. 568, 81 Or. 328; Taibot 
v. Joseph, 155 P. 184, 79 Or. 308. (2) 
A deed of “a certain part of a stream 
. . . beginning at the mouth of 
Great Turkey pond, and so extending 
to the head of the lesser pond” passes 
a right to use the whole water which 
flows between the two points. Bullen 
v. Runnels, 2 N.H: 255, 9 Am.D. 55. 
(3) A deed, purporting to convey “the 
water right described in deed from 
R. of date. June, 1905, for lots 3 and 
4” of a specified tract, was sufficient- 
ly definite in its reference to the right 
intended to be conveyed where only 
one deed..transferring title to the 
designated parties to lots 3 and 4 had 


Under general rules* a grant of a 
water right or privilege must contain a sufficiently 


the footnote.!® 


been made, and it was acknowledged 
on June 1, 1905, although dated May 
31; Moore v. California-Michigan 
Land & Water Co., 203 P. 139, 55 Cal. 
App. 184. (4) A provision, in a deed 
of an acre of land, that the grantee 
is to have with it a spring of water 
northeast of the land near an apple 
tree, with the right to bring the wa- 
ter onto the premises, was not void 
for uncertainty where it identified a 
particular spring, when the language 
is applied to the surface of the earth 
by one acquainted with the physical 
features of the neighborhood. Tink- 
er v. Bessel, 99 N.E. 946, 213 Mass. 
74. (5) A provision in a deed permit- 
ting the grantee to appropriate the 
water of a spring on adjoining prem- 
ises in case of insufficient water on 
his own land used for grazing pur- 
poses was not too uncertain for en- 
forcement. Signorelli v. Edwards, 8 
P.(2d)-.194, 120 Cal.App. 614. 

[b] Release of water rights.—A 
deed is sufficient to release the rights 
of surrounding property owners in 
water or wells upon land of the ven- 
dor, so that he could give good title, 
although the description of the land 
whereon the wells were located was 
inaccurately set out. Realty Im- 
provement Co. v. Unger, 119 A. 450, 
141 Md. 658. 

[ec] Quantity of water.—A grant 
of a right to divert water is not in- 
definite as to amount where it covers 
all the water of a creek except what 
is reserved to the grantor for partic- 
ular purposes. Everett Water Co. v. 
Powers, 79 P. 617, 37 Wash. 148. 


[d] Estoppel to question sufficien- 
ey of description.—In a public serv- 
ice water company’s suit to enjoin in- 
terference with a ditch, and water 
rights, defendants were unable suc- 
cessfully to question the _ sufficien- 
cy of the description in conveyances 
to the company to pass title after rec- 
ognizing the company’s right. Happy 


1] Land & Wat . v. Nels 1 
ee ee gro ae '(6) An instrument granting to a cor- 


147 P. 966, 169 Cal. 694. 

5. Payton v. Browning, 280 P. 258, 
34 N.M. 246. 

6. FEverett Water Co. v. 
79 P. 617, 37 Wash. 1438. 

7. Payton v. Browning, 280 P. 253, 
34 N.M. 246; Everett Water Co. v. 
Powers, 79 P. 617, 37 Wash. 143. 

8. “Basement” and “license” 
tinguished see Hasements § 13. 

Inicenses see infra § 586-590. 


Powers, 


dis- 


9. Glantz v. Gabel, 212 P. 858,.66] 


Mont. 134; Hays v. De Atley, 212 P. 
296, 65 Mont. 558;, MeDonnel v. Huf- 
fine, 120 P. 792, 44 Mont. 411; Russell 
Vv. Harford, LR. 2 Hq. 507: 


jates 


[§ 557] f. Construction and Operation!!1—(1) In 


10. [a] Instances.—(1) A  con- 
tract giving “the exclusive license to 
use reservoirs’ for certain purposes 
did not create an easement nor cre- 
ate a covenant running with the land, 
there being no grant of rights in fee, 
since the contract contained no words 


‘of grant nor a covenant running with 


the land. McLeod v. Colorado Power 
€O., ¥203's PP, N463" 71) (Colon bilson 
Where a deed to land also conveyed a 
water right, and provided that the’ 
grantees should severally pay a share 
equal to one eighth of the cost of main- 
taining the dam and raceway, the wa- 
ter right was not a mere license, but 
a grant in fee. Crane v. McMurtrie, 
(Ch.) 68 A. 892 [mod on other grounds 
78 A..170, 77 N.J.Eq. 545]. (3)-Where 
a deed of land also conveyed a water 
right, a provision in it that the gran- 
tee should bear a part of the cost of 
maintaining the dam and raceway did 
not make it a mere lease or license, 
but the water right was granted in 
fee. Crane v. McMurtrie, supra. (4) 
Where the owner of a dam, the land 
at either end, and the mill pond con- 
veys the right to construct and main- 
tain a raceway. through his land at 
the east end to the mill of the gran- 
tee, to take water from the pond to 
such mill, and requires each to keep, 
one the eastern, the other the west- 
ern, part of the dam in good and con- 
stant repair, the water privileges con- 
stituted an irrevocable easement and 
not a mere license. Barnes vy. Mar- 
tin, 148 N.Y.S. 792 [aff 148 N.Y.S. 1105, 
164° App.Div. 912 (aff 116 N.E. 1084, 
220 N.Y. 713)]. (5) Where a property 
owner paid another owner for the 
right to construct a water pipe line 
and connect with the city water sup- 
ply on the latter’s premises, a receipt, 
specifying the amount paid and that 
it was for water connection and priv- 
ilege for two families until water was 
supplied in the street by the city, cre- 
an easement. Singleton v. Mc- 
Guark, 791 IN.Y.Sp 2325 1? SMisc e40y 


poration the right to bottle and sell 


| the surplus waters from the Saratoga 
‘Springs on terms therein specified, 


with right to enter and use the res- 
ervation for that purpose, is not a 
mere contract for service, with license 
to enter, but is a conveyance of an 


sinterest in the lands of the reserva- 
| tion which may be specifically’ en- 


forced. Saratoga State Waters Cor- 


'poration v. Pratt, 125 N.E. 834, 227 


N.Y. 429. 
11. Cross references: 


In general see supra § 551 text and 
note 35. 


Deeds generally see Deeds §§ 195—480. 
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General. 


5 


tion,! 


Easements generally see Hasements § 
94. 


Nature and extent of prescriptive 
rights see supra § 407 

Rights reserved or excepted see infra 
§§ 575-577. 


12. See Deeds § 198 et seq; Wase- 
ments § 94. 

18. See infra § 575. 

14. Cal.—Roberts v. Crafts, 74 P. 


281, 141 Cal. 20; Smith v. Williams, 55 
P. 600; Bean v. Stoneman, 37 P. 777, 
38 P. 39, 104 Cal. 49; Signorelli v. Ed- 
wards, 8 P.(2d) 194, 120 Cal.App. 614. 


Conn.—Tucker vy. Jewett, 11 Conn. 
Bile 


Me.—Gray v. Saco Water Power 
Co., 27 A. 455, 85 Me. 526. 


Mass. Vater Power Co. v. 
Whiting & Co., 177 N.I. 568, 276 Mass. 
528; Revere v. Leonard, 1 Mass. 91. 

Mich.—Hall v. Ionia, 38 Mich. 493. 


N.H.—Horne v. Hutchins, 55 A. 361, 
(2 Neale lds Sle AssGol, ide NV 
128. 


N.Y.—United Paper Board Co. v. 
Iroquois Pulp & Paper Co., 123 N.E. 
200, 226 N.Y. 38; United Paperboard 
Co. v. Iroquois Pulp & Paper Co., 215 
N.Y.S. 741, 216 App.Div. 6389 [rev. 217 
N.Y.S. 762, 217 App.Div. 253]. 


Wash.—Town of Gold Bar vy. Gold 
Bar Lumber Co., 186 P. 896, 109 Wash. 
391; Everett Water Co. v. Powers, 79 
P. 617, 37 Wash. 143. 


Wis.—Mack v. Bensley, 23 N.W. 97, 
63 Wis. 80. 


[a] Quantity of land named con- 
trolled by permanent monuments giv- 
en.—A. deed conveying land by a gen- 
eral description, and “also the water 
power and dam on said property,” 
conveys the dam and the right to the 
flowage, although a part of the struc- 
ture is located on an adjoining par- 
cel owned by the grantor at the time, 
the quantity of land named in the 
deed being controlled by the perma- 
nent monuments given. Wellman v. 


Blackmon, 119 N.W. 1102, 155 Mich. 
672. 
{b] Particular grants construed,.— 


(1) In general. Amalgamated Sugar 
Co. v. Hempe, 226 F. 1012; Jones v. 
Van Nuys, 118 P. 541, 161 Cal. 158; 
Duckworth v. Watsonville Water, 
ete,, Co, 110°P. 927, 158 Cal..206; Mt. 
Shasta Power Corporation v. Me- 
Arthur, 292 P. 549, 109 Cal.App. 171; 
Whitney v. Wheeler Cotton-Mills, 24 
N.B. 774, 151 Mass. 396, 7 L.R.A. 613; 
Prentiss v. Wood, 118 Mass. 589; 
Richardson v. Bigelow, 15 Gray 
(Mass.) 154; Winchell v. Clark, 35 
N.W. 907, 68 Mich. 64; Anderson v. 
Otter Tail Power Co., 220 N.W. 404, 
175 Minn. 81; Crane v. McMurtrie, 78 
A. 170, 77 N.J.Eq. 545 [mod (Ch.) 68 
A. 892]; Carthage Tissue Paper Mills 
v. Carthage, 93 N.E. 60, 200 N.Y. 1; 


Under general rulest? a grant or reserva- 
tion! of water rights should be construed in aeceord- 
ance with the actual meaning and intention of the 
parties, as manifested in the first instanee by the 
terms they have chosen to employ in the instrument 
of conveyance,'* which may be read in the light of 
their long continued practical usage or construe- 
and the meaning of which may be further 
clucidated by comparing the various parts of the in- 
strument and reading it in connection with contempo- 
rary or even subsequent deeds or contracts relating 
to the same subject,'® or considering contemporane- 
ous circumstances known to the parties.1* 
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a limited one.!8 


The tend- 


Union Bag, etc., Co. v. Allen Bros. Co., 
95 N.Y.S. 214, 107 App.Div. 529; Smith 
v. Beach, 39 N.Y.S. 351, 5 App.Div. 
624; Latta vy. Catawba Electric Co., 
59 S.B. 1028, 146 N.C. 285; Frey v. 
Witman, 7 Pa. 440, 49 Am.D. 484; 
Cook v. Lane, 84 A. 864, 86 Vt. 253; 
Percival v. Williams, 74 A. 321, 82 
Vt. 581; Madison v. McNeal, (Wash.) 
19 P.(2d) 97; Winnebago Paper Mills 
v. Kimberly-Clark Co., 120 N.W. 411, 
138 Wis. 425; Rawstron v. Taylor, 
11 Exch. 369, 156 Reprint 873; Kee- 
watin Power Co. vy. Keewatin Flour 
Mills, Ltd., (Ont.) [1929] 8 Dom.L.R. 
199 (erown grants). (2) A convey- 
ance of water rights in and to the wa- 
ters of a creek, construed with ref- 
erence to extrinsic evidence, was held 
to convey a right to construct a pipe 
line from any dam built upon the 
ereek at any point, including a line 
across the grantor’s land from a dam 
above to a power house below. Mills 


Power Co. v. Mohawk Hydro-Electric 
Co., 140 N.Y.S. 655, 155 App.Div. 869 
[aff 109 N.E. 1084, 215 N.Y. 666]. (3) 


A deed of water rights and privileges 
belonging or pertaining to a tract 
includes the right to appropriate for 
irrigation the part of the land slop- 
ing away from the water on which 
the other part bordered. Duckworth 
v. Watsonville Water & Light Co., 150 
RP. 568, 170 Cal. 425. (4) A provision 
in a deed permitting the grantee of 
grazing land to appropriate water 
from a spring in case of “insufficien- 
cy” of water refers to such lack of 
water originating on the grantee’s 
land as would impair the use thereof 
for grazing cattle. Signorelli v. Ed- 
wards, 8 P.(2d) 194, 120 Cal.App. 614. 
(5) Where a grantor, owning two 
tracts of land, conveyed the fee of one 
of them and the water rights and wa- 
ter power privileges of the other by 
a deed, the habendum clause of which 
conveyed the above-granted property, 
“with all and singular the rights, 
members, and appurtenances there- 
unto appertaining,” to the grantee, it 
was held that the easement of water 
rights and water power privileges 
passing under the deed was that ap- 
purtenant to the property conveyed, 
and not to other property of the gran- 
tee. Central Georgia Power Co. v. 
Cornwell, 82 S.E. 248, 141 Ga. 843, 
Ann.Cas.1916D 1020. 


15. Conn.—Barret v. Hosmer, 1 
Root 271. 

Mass.—Willard v. Stone, 149 N.E. 
681, 253 Mass. 555; Beals v. Inhabit- 
ants of Brookline, 189 N.E. 492, 245 
Mass. 20. 


N.H.—Essex Co. v. Gibson, 180 A. 
846, 82 N.H. 189. 


N.Y.—Carthage Tissue Paper Mills 
v. Carthage, 98 N.B. 60, 200 N.Y. 1. 


N.C.—Blankenship vy. Dowtin, 133 S. 
HP L99F LOLEN KE G9 08 


Tex.—Altgelt v. Aue, (Civ.App.) 198 


Riparian rights.1° 
abridges, enlarges, 
right to the use of water?® is to be measured by the 
terms of the grant.?1 
parian owner of his riparian right without granting 
the land of which the right is part and parcel is sim- 
ply to convey the grantor’s 
ter on his own riparian land,?2 and to estop the gran- 
tor to complain against any use of the water which 
the grantee may make to the injury of such riparian 


[§ 557 


ency is to adopt that construction which gives the 
grantee an unrestricted right or privilege, rather than 


The extent to which a grant 
or modifies a riparian owner’s 


The effect of a grant by a ri- 


right to the use of the wa- 


S.W. 606. 


Wash.—Town of Gold Bar v. Gold 
Tee Lumber Co., 186 P. 896, 109 Wash. 
391. 

Wis.—Janesville Cotton Mills v. 
Ford, 52 N.W. 764, 82 Wis. 416, 17 L. 
RA. 564, 


16. Me.—Oakland Woolen Co. v. 
Union (Gas; ete? Co. 66" Alot elem 
Me. 198, 


; ght —Cowdrey v. Colburn, 7 Al- 
en 9. 


N.H.—Gage v. Barnes, 9 A. 545, 64 
ve 613; Seavey v. Jones, 43 N.H. 


RO Lee v. Brinker, 63 N.Y. 
S. 884, 47 App.Div. 632 [aff 61 N.E. 
1136, 168 N.Y. 662]. 


Vt.—Coolidge v. Hager, 43 Vt. 9, 5 
Am.R. 256. 


Va.—New River Mineral Co, 
Painter, 42 S.E. 300, 100 Va. 507. 


17. Carthage Tissue Paper Mills v. 
Carthage, 93 N.E. 60, 200 N.Y. 1. 


18. Beals v. Inhabitants of Brook- 
line, 189 N.E. 492, 245 Mass. 20; Unit- - 
ed Paper Board Co. v. Iroquois Pulp 
& Paper Co., 123 N.B. 200, 226 NY. 
38; United Paperboard Co. v. Iro- 
quois Pulp & Paper Co., 215 N.Y.S. 
741, 216 App.Div. 639 [rearg den 217 
N.Y.S. 762, °217 App-Div. 253]; Fisk 
vu, Wilber, 7 Barb: CGNCY.) °395. VBue 
see Dexter Sulphite Pulp & Paper Co. 
v. Jefferson Power Co., 166 N.Y.S. 311, 
179 App.Div. 332 [aff 124 N.E. 896, 
227 N.Y. 556] (where parties to wa- 
ter power grants divided among them- 
selves remaining water rights, one 
of these grants could not be con- 
strued because of ambiguity most 
strongly agdinst the grantors). 


Specification of purpose as meas- 
ure of quantity see infra § 567. 


19. Riparian rights in general see 
supra §§ 8-20. 


20. Use of water see supra §§ 14— 
Le 

21. Spring Valley Water Co. v. 
Alameda County, 263 P. 318, 88 Cal. 
App. 157. 

[a] Riparian rights in grant de- 
fined.— (1) “Riparian rights” grant- 
ed lot purchasers separated from lake 
beach by intervening lots were held 
to give no more than right of access 
to beach and enjoyment thereof for 
purposes of recreation. Schofield v. 
Dingman, 247 N.W. 67, 261 Mich. 611. 
(2) A grant of “riparian rights’ in 
deeds to land ending at bluff abutting 
lake shore vested only a permanent 
easement, suitable to enjoyment of 
direct access to the lake, and the use 
of methods and means adapted there- 
to. Schofield vy. Dingman, supra. 

22. California Pastoral & Agricul- 
tural Co., Ltd. v. Madera Canal & 
Irrigation Co., 138 P. 718, 167 Cal. 86; 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


=i a 


§§ 557-558) 


right.2* Jf a riparian owner grants away all or any 
portion of his riparian rights, to the extent granted 
he severs from his Jand his riparian rights.24 A 
grant cannot be made to include riparian rights on 
other contiguous tracts of Jand unless the intention 
is clearly expressed in the instrument conveying the 


right.?° 


[§ 558] (2) Interests Created.?° 
rules*? the nature of the interest conveyed depends 
on the intention of the parties as expressed in the 
grant together with surrounding circumstances.?8 
A conveyance of a ditch or other artificial water- 
course is a conveyance of the ditch or watercourse 


itself and not a mere easement.?® 


much land as will be necessary to carry water to a 
certain place conveys no interest in the soil,*®® but 


Spring Valley Water Co. v. Alameda 
County, 263 P. 318, 88 Cal.App. 157. 

23. California Pastoral & Agricul- 
tural Co., Ltd., v. Madera Canal & 
Irrigation Co., 138 P. 718, 167 Cal. 86; 
Spring Valley Water Co. v. Alameda 
County, 263 P. 318, 88 Cal.App. 157; 
Commonwealth Water Co. v. Brunner, 
161 N.Y.S. 794, 175 App.Div. 153; In 
re Water Supply of City of New York, 
143 N.Y.S. 45, 158 App.Div. 222 [aff 
104 N.E. 1142, 210 N.Y. 626]. 

[a] Subsequent grantee of land.— 
Where an owner of land conveyed hfs 
riparian and water rights and privi- 
leges belonging to the Jand, except 
necessary water for domestic uses, 
and subsequently conveyed the land 
to a third person, the latter was es- 
topped from asserting any right in 
conflict with the right of the grantees 
of the ripariam and water rights. 
Duckworth v. Watsonville Water, 
etc., Co., 110 P. 927, 158 Cal. 206 (hold- 
ing that the fact that a third person 
based a claim to water on an appro- 
priation made subsequent to the deed 
was immaterial). 

24. Spring Valley Water Co. v. 
Alameda County, 263 P. 318, 88 Cal. 
App. 157. 

25. Consolidated Water Supply Co. 
v. State Hospital for Criminal In- 
sane, 66 Pa.Super. 610. 


26. Easement or license see supra 
§ 556. 

27. See Deeds § 293; Hasements 
§ 95. 

28. Moore v. Fletcher, 16 Me. 638, 


33 Am.D. 633. 


[a] Particular grants construed. 
—(1) The words, “said dam may 
maintain the water at a height of sev- 
en (7) feet,” in a deed conveying land 
upon which was a milldam, did not 
create an gasement, giving the gran- 
tees the use of a swale some seven 
hundred feet above the premises con- 
veyed for a permanent spillway. 
Currie v. Silvernale, 171 N.W. 782, 
142 Minn. 254. (2) An agreement be- 
tween codwners of a fresh-water lake 
respecting damming of waters was 
held not to affect ownership of lots, 
but merely to create an easement. 
Shandalee Camp y. Rosenthal, 233 N. 
Y.S. 11, 1383 Misc. 502. (3) Where the 
owner of property surrounding an ar- 
tificial lake granted a tract thereof 
to plaintiff's predecessor by a deed 
conveying the right to bathe and fish 
in the lake, and use its waters for 
domestic purposes, and restricting 
the right of the grantor to raise or 
lower the waters of the lake, the 
effect of the deed was to create an 
easement in the owner's other prop- 
erty in favor of the grantee and his 
successors in title constituting such 
property the servient tenement in ref- 
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is merely an easement or privilege to cut a water- 
course through the land.*! 
a canal through the grantor’s land does not carry the 
ownership of the soil which is dug up and remoy- 
While according to some decisions the right 
to take water from a spring in the land of another 


A grant of liberty to dig 


constitutes an easement, an interest in the land, and 


Under general 


A grant of so 
easement.** 


erence to the rights and privileges 
described. Richardson v. Jennings, 
114 S.B. 821, 184. N.C; 559. (4) The 
Mexican government granted, on Feb. 
5, 1824, a large number of grants of 
water to various grantees. On a sub- 
sequent day, it granted grants of wa- 
ter for other land, using the same 
language. Few grants were subse- 
quently made. Each grant granted to 
the grantees “1 day of water with 
its corresponding labor of land.” The 
original grantees of both lands used 
the water for irrigating their lands 
concurrently. It was held that the 
grants did not give any superior right 
to any of the grantees, but the grants 
distributed to each water rights in 
common. San Juan Ditch Co. v. Cas- 
sin, (Tex.Civ.App.) 141 S.W. 815. 


[b] Easement in sewer.—Where 
one laying out a street constructed 
therein a sewer and drain and con- 
veyed abutting lots, with a right to 
use the street for all purposes for 
which streets are ordinarily used, and 
without objection or further payment 
permitted the grantees to connect 
with the sewer, the grantees acquired 
an easement in the sewer and drain. 
3eals v. Inhabitants of Brookline, 139 
N.E. 492, 245 Mass. 20. 


[ec] Interest in well pump.— 
Where defendant and plaintiffs held 
parcels of agricultural land by deeds 
from the common grantor, and plain- 
tiffs’ deeds gave them a perpetual 
water right to a specified number of 
miners’ inches of water from a well 
on defendant’s land, such deeds gave 
plaintiffs no such interest in the 
pumping plant connected with the 
well as to support an action of con- 
version by them against one disman- 
tling or taking possession of the 
plant. Little v. Roop, 192 P. 868, 49 
Cal.App. 89. 


[d] Agreement for easement for 
water pipe line until the city should 
supply water in the street is a base 
or qualified fee or freehold estate. 
Singleton v. McGurk, 191 N.Y.S. 232, 
117 Misc. 340. 


[e] Release and conveyance un- 
der which owner of land gave rail- 
road (1) having a right of way and 
bridge across the land, permission to 
construct and maintain its road and 
to divert the flow of water, and to 
flood land with liability created a new 
permanent easement (2) in the land 
in addition to the right of way al- 
ready existing (Kellogg v. Illinois 
Cent..R. Co., 2138 Now. 253, 215 N.W. 
258, 204 Iowa 368). 


[f{] Transfer of real property con- 
taining covenant to furnish water 
free to the land conveyed creates an 
easement in favor of the grantee up- 
on the land and upon the water sys- 
tem of the grantor, Newell v. Redon- 


an incorporeal hereditament,?* in others the grant 
of a right to take water from a stream or spring con- 
veys a right in the land and is not a mere easement.*+ 
A grant of water power is not a grant of property 
in the corpus of the water as a chattel,?> but is a 
mere easement.*® 
cating a different intention, a grant of a mill or mill 
privilege is a grant of the land itself and not a mere 
Under rules elsewhere considered,** to 


In the absence of language indi- 


ge Water Co., 202 P. 914, 55 Cal.App. 


29. Reed v. Spicer, 27 Cal. 57. 


_ Property in artificial watercourses 
in general see supra §§ 332-335. 


What constitutes real property gen- 
erally see Property §§ 19-31. 


[a] Grant of easement to enter 
land in mill race, and to construct 
electric lines and operate a railroad 
thereon, was held to convey an inter- 
est in the land and not merely an 
easement. Northern Ohio Traction & 
Light Co. v. Quaker Oats Co., 152 N. 
EH. 5, 114 Ohio St. 685. 


pt Merriman v. Russell, 55 N.C. 


[a] Grant of right of way of a 
given width for a mill race is merely 
an easement and gives no right to the 
land over which it is to be construct- 
ed. Miller v. Vaughn, 8 Or. 333. 


[b] Perpetual right to have water 
carried by ditch sufficient to irrigate 
lands constitutes an easement in the 
ditch. Farmers’ High Line Canal, 
etc., Co. v. New Hampshire Real Es- 
tate Co., $2 P. 290, 40 Colo. 467. 


dope Merriman vy. Russell, 55 N.C. 
32. Lyman v. Arnold, 15 F.Cas.No. 


8,626, 5 Mason 195. 

33. Saratoga State Waters Corpo- 
eee v. Pratt, 125° N.B. 834, 227 Ney. 

[a] Grant “to take and appropri- 
ate” to its own use for any and all 
purposes any or all of the water flow- 
ing conveys an easement. only, and 
not title to the water itself. City of 
Raymond v. Willapa Power Co., 172 
P. 1176, 102 Wash. 278 [rev 167 P. 
914, 98 Wash. 317]. 


34. Village of Brattleboro v. Yau- 
vey, 148 A. 295, 101 Vt. 314; Clement 
v. Rutland Country Club, 108 A. 843, 
94 Vt. 63. 

[a] Deed of “a spring of water” 
outside of land conveyed, with the 
right to bring the spring onto the 
land, conveys a fee in so much of the 
land out of which the spring issues 
as is necessary for the reasonable 
use of the spring itself, as well as a 
right to the water. Tinker v. Bessel, 
99 N.E. 946, 213 Mass. 74. 

35. McDonald v. Askew, 29 Cal. 
200; HBastern Pennsylvania Power Co. 
v. Lehigh Coal & Navigation Co., 92 
A. 47, 246 Pa. 72, Ann.Cas.1916D 1000; 
Mayar v. Commissioners of Spring 
Garden, 7 Pa. 348; Eastern Pennsyl- 
vania Power Co. v. Lehigh Coal, ete., 
Co., 23 Pa.Dist. 279. 

36. Thieme & Wagner Brewing Co. 
vee eas, 92 N.E. 746, 47 Ind.App. 


387. FEarrar v. Cooper, 34 Me. 394. 
38. See Deeds § 278 et seq. 
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convey a water right or privilege words of inherit- 
ance or perpetuity are necessary,*® unless other- 
wise provided by statute,*® or unless it appears by 
the terms of the conveyance that an estate in fee is 
intended,*! or, according to some decisions, unless 
the grant is an ancient one.*? Where words of per- 
petuity are necessary to extend a water right or priv- 
ilege to the grantee’s 
grant should be scrutinized in connection with the 
object of the parties and the facts of the case.** 
Although a water right. may be granted in a form to 
be determinable at will or on a contingency, it will 
be construed as unlimited when conveyed by a deed 
in the ordinary form.** 


Quantity of interest conveyed.*® Under general 
rules*® the intention of the parties governs in deter- 
mining the quantity of the interest conveyed.t7 A 
grantor cannot convey a greater water right than he 
has.*® 

[§ 559] (3) Rights and Liabilities of Parties— 
(a) In General. Under general rules*® a grant of 
water rights or privileges conveys by necessary im- 
plication the right in the grantee to do whatever is 
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heirs and assigns, the entire. 


[§§ 558-559 


cial,°? including a right of entry on other lands of 
the grantor. 51 “Such a grant will also carry the bene- 
fit of any increase in the water or in the power gen- 
erated by it due to subsequent improvements by the 
grantor.°* The grantor will be estopped from deny- 
ing the title which he undertook to grant or from 
making any subsequent grant, bargain, or adjustment 
in derogation of his grant. 53 The grantee will not, in 
any case, be justified i in so dealing with the subject 
matter as to inflict wanton or unnecessary injury on 
the property or rights of the grantor.°* The convey- 
ance of a water right easement does not preclude the 
owner of the soil from occupying it for any purpose 
not inconsistent with the easement granted.”° Under 
general rules®* a breach of conditions in a grant of 
a water right can be taken advantage of only by the 
grantor or “his heirs.57 : 


Artificial watercourses, ditches, canals, and pipe 
lines. Under general rules®® a grantee of a right 
to construct an artificial watercourse cannot do any- 
thing which will increase the burden of the servitude 
resting on the lands of the grantor,°® unless by the 
terms of the grant it appears that a greater servitude 


necessary to make the grant effective and benefi- 


39. Wilder v. Wheeler, 60 N.H. 
aoe 
. G. W. Featherston, Min. Co. v. 
Young, 45 S.E. 414, 118 Ga. 564. 


41. Tone v. Tillamook City, 114 P. 
9318, 58 Or. 382. = 

42. Gloucester Water Supply Co. 
v. Gloucester, 60 N.H. 977, 179 Mass. 
365. 


43. Miller v. Scolfield, 12 Conn. 
BO 
[a]. Grants construed.— (1) Under 


a deed to the grantee, “her heirs and 
assigns, forever,” granting the privi- 
lege of taking water from a near-by 
spring, the privilege passes to the 
grantee’s heirs and assigns. Cram 
Pee OhiaserSDurA 164270 5.o vl OS, tomer. 
R.A. (N.S.) 824. (2) A grant of land 
to a grantee, his heirs and assigns, 
together with a water privilege to 
such grantee, without using the 
words “heirs or assigns,” the grant of 
the water privilege is not a mere 
personal privilege, but extends to the 
grantee’s heirs and assigns. Miller v. 
Scolfield, 12 Conn. 335. 


44. Colley v. Atlanta & W. P. R. 
Conpelzee Sis sills, 7320 iGarApp ee (ils 
Rollins v. Blackden, 58 A. 69, 99 Me. 
21; Everett Water Co. v. Powers, 79 
P. 617, 37 Wash. 143. 


45. Quantity of water see infra § 
561. 


46. See Deeds § 263 et seq. 
47. See cases infra this note. 
[a] Particular grants construed. 


—(1) In general. Hodges v. Town of 
Bluff City, Tenn., 32 F.(2d) 779. (2) 
A conveyance of waters flowing in 
a creek conveyed also waters perco- 
lating therefrom which were used by 
the grantee, and the grantors must be 
deemed to have abandoned all right 
to any seepage water. McFadden v. 
Ferguson, 170 P. 365, 99 Wash. 683. 
(83) A deed conveying the water 
rights on a creek, the right of way 
and pipe line or gravity system in 
certain sections, and all the pipe 
lines, etc., within a certain town, does 
not convey pipes and water connec- 
tions within a lumber company’s 
premises outside the town’s corporate 
limits; for the words “gravity wa- 
ter system” are only Synonymous 


with the right of way and main pipe 
line, especially where the original 
parties to the deed had placed such a 
practical construction on it. Town of 
Gold Bar v. Gold Bar Lumber Co., 186 
P. 896, 109 Wash. 391. 


48. Moore y. California-Michigan 
Land & Water Co., 203 P. 139, 55 Cal. 
App. 184. 


see eee Deeds § 272; Easements §§ 


50. Colo.—Felger v. Walcher, 218 
P. 1047, 74 Colo. 88. 


~Conn.—Avon Mfg. Co. v. Andrews, 
30 Conn. 476; Miller v. Scolfield, 12 
Conn. 335. . 


Ind.—Lammott v. Ewers, 6 N.E. 
636, 106 Ind. 310, 55 Am.R. 746. 


Me.—Oakland Woolen Co. v. Union 
Gas, etc., Co., 63 A. 915, 101 Me. 198; 
Hammond v. Woodman, 41 Me. 177, 
66 Am.D. 219; Elliot v. Shepherd, 25 
Me. 371. 


Mass.—Willard v. Stone, 149 N.E. 
681, 253 Mass. 555; Wamesit Power 
Co. v. Sterling Mills; 33 N.E. 503, 158 


mee 435; Hurd y. Curtis, 7 Mete. 
Neb.—Smith y. Garbe, 124 N.W. 
921, 86 Neb. 91, 186 Am.S.R. 674, 20 


Ann. Cassy 20/98 


N.H.—Wheeler y. 
(eeeas 


Pere anson v. Hyde, 33 N.J.Eq. 


Tex.—West v. Probst, (Civ.App.) 
251 S.W. 289 [rev on other grounds 
(Commn.App.) 6 S.W.(2d) 96]; Strat- 
ton v. West, 66 S.W. 244, 27 Tex.Civ. 
App. 525. 


Vt.—Wilder v. Bennett, 30 Vt. 670. 


Water rights passing as appurte- 
nant to land see infra §§ 579-585. 


[a] Grantee of lot and appurte- 
nances including the right to an ade- 
quate water supply from a main con- 
structed in a public street by a for- 
mer owner who, by the grant, acquir- 
ed no right to the main itself, was 
not entitled to moneys received by a 
vendee of the former owner from 
sales of rights to connect with the 
main, where the sale of such rights 
had not in any way interfered with, 
and was not likely to interfere with, 


Wilder, 61 N. 


may be imposed by future demands.°° Where a per- 


his rights to an adequate water sup- 
ply. Hunstock v. Limburger, (Tex. 
Civ.App.) 115 S.W. 327. 
51. Elliot v. Shepherd, 25 Me. 371. 
Entry for repairs see infra § 570. 
52. Tourtellot v. Phelps, 4 Gray 
(Mass.) 370; Dyer v. Cranston Print 
Works Co. 48) A.» 794, 22 RD, 050G5 
Janesville Cotton Mills Co. v. Ford, 
raves 764, 82 Wis. 416, 17 L.R.A. 
53. Roberts v. Crafts, 
141 Cal. 20; Senior v. Anderson, 62 
P; 563; 130) Cal. 290; Butler” Hard 
Rubber Co. v. Newark, 40 A. 224, 61 
N.J.Law 32; Fox River Flour, ete., 
Co. v. Kelley, 35 N.W. 744, 70 Wis. 287. 
See Miner y. Gilmour, 12 Moore P.C. 
131, 14 Reprint 861 (purchase of the 
right to use a portion of river water 
does not preclude a subsequent pur- 
chaser from the same vendor of an- 
other portion from diverting the wa- 
ter by virtue of a right which existed 
prior to the first purchase). 


54. Ford vy. Lukens, 8 S.E. 812, 81 
Ga. 633; Phelps v. Tourtellot, 9 Gray 
(Mass.) 102; Paschall v. Passmore, 
Ub, Pan.295. 


55. Iowa.—Joslin v. Sones, 
W. 917,80 Towa’ 534. 


Or.—Gamma Alpha Bldg. Ass’n v. 
City of Hugene, 184 P. 973, 94 Or. 80; 
Patterson v. Chambers’ Power Co., 
TH TES ON Ores BOR 


Pa.—S. Atstin Bicking Paper Mfg. 
Co. v. Worrall, 69 Pa.Super. 571. 


Wash.—City of Raymond v. Willa- 
pa Power Co., 172.P. 1176, 102 Wash. 
278 [rev 167 P. 914, 98 Wash. 317]. 

Wis.—Childs v. Dahlke, 138 Nsw. 
277, 151 Wis. 82. 


56. See Deeds § 384. 


74 P. 281, 


45 N- 


. 57. Peaslee v. Tower, 62 N.H. 434. 
58. See Hasements § 202. 
59. Arthur Irr. Co. v. Strayer, 115 


Py 724, 50 sColo, 371) Taylor “alist 
Helen’s Co., 6 Ch.D. 264; Northam 
v. Hurley, 1 E.&B. 655, 72 E.C.L. 665, 
118 Reprint 586. 


Evlargement of artificial water- 
course see infra § 569. 


60. Patterson vy. Chambers’ Power 
Cos, F159) Px 568 81 Ors 328) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 559-560] 


son granted a right of way for a ditch through land 
of his wife and daughter, but they did not assent 
thereto, it was held that, as the grantor controlled 
the land and afterward acquired title thereto, it be- 
came subject to the grant.* One entitled by grant 
to use an irrigation ditch to convey waters in excess 
of the amount required for the use of the grantor has 
no right to commit an act occasioning injury to the 
grantor, and the latter need not see that sufficient 
water is flowing in the ditch to supply the needs of 
the grantee.®? 


Dams and mill privileges. A grant of a right to 
build and maintain a dam will ordinarily earry with 
it the right to do all that is necessary to raise the wa- 
ter to the intended height or obtain the power meant 
to be granted,®* and to make necessary repairs and 
replacements. But the grantee cannot inflict in- 
jury on lands or other property of the grantor by 
any act or construction exceeding the terms of the 
grant.°® Such a grant operates as a release of dam- 
ages for any injuries caused by the erection and 
maintenance of the dam, provided proper care and 
skill are employed,®® including damages for flooding 
lands,®* or title to the land covered by the water 
raised by the dam may be held to have vested in the 
grantee if the terms of the conveyance will bear that 


61. Shaw v. Proffitt, 109 P. 584,) stream 
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cannot exceed the terms of 
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construction.®& The right of any other person than 
the owner of a dam to draw water from it for power 
purposes is derived solely from grant and is limited 
by the terms of the grant.®® But the one possessed 
of such right cannot build more dams, or raise them 
to a greater height, or do more damage to lands than 
is expressly stipulated in the grant or reservation.*° 


Wells and springs. A grantee is entitled to pro- 
tect the quality as well as the quantity of water from 
a spring.’+ A grantor should not be allowed to ob- 
struct or interfere in any way with the supply of wa- 
ter to a well or spring to which his grant relates,*? 
although there are cases holding that he will not be 
precluded from digging another well on his own 
premises, although the effect is to drain the one 
which he has granted.73 


[§ 560] (b) Source or Place of Diversion.74 The 
express mention of a right to take or divert water 
from a given source or place excludes, by implica- 
tion, the right to take or divert water from another 
source or place.*®> Thus, where restricted by the 
grant, the grantee is limited to the use of water from 
a particular cistern,7® stream,’ or spring.7® How- 
ever, a grant may inelude several sourees of supply.*® 
Where, under a grant, the grantee has the right to 


' by his grantor, 


110°P. 1092, 57 Or. 192, Ann.Cas.1913A 
63. 

62: Carnes v. Dalton, 110 P. 70, 56 
Or. 596 (holding that the fact that 
a coOwner of an irrigation ditch with 
the contract right to appropriate a 
certain quantity of water from the 
ditch elected to take less than such 
quantity did not justify a complaint 
by one to whom the owners had 
granted the right to use the ditch to 
convey water in excess of the quan- 
tity to which the owners were enti- 
tled). 

63. Dryden v. Jepherson, 18 Pick. 
(Mass.) 385; Horne v. Hutchins, 51 
A. 645, 71 N.H. 117; Amoskeag Mfg. 
Coup sDivleys 49; Ay 905-70) No bia; 
Henry v. Southern Ry. Co., 75 S.E. 
1018, 93 S.C. 125; Hickman vy. Law- 
son, 7 Grant Ch. (Ont.) 494. 

[a] Parol agreement giving gran- 
tees the right, by means of a dam, to 
raise the water to a greater height 
than was contemplated by the deed 
cannot have that effect, either as a 
binding contract, or as conclusive 
evidence of the rights of the respec- 
tive parties under the deed. Carle- 
ton v. Redington, 21 N.H. 291. 

64. See infra § 570. 

65. U.S.—Stadler v. Missouri Riv- 
erm Power, Co;. 139) H.. 305,, 71) C.ClA: 
435 [cert den 26 S.Ct. 758, 200 U.S. 
621, 50 L.Ed. 624]. 


Ind.—Williamson vy. Yingling, 80 
ind: 379. : 
oi ia ame ae v. Field, 8 Gray 

N.H.—Dewey v. Bellows, 
282. 

N.J.—Doremus v. Paterson, 69 A. 
225, 73 N.J.Hq. 474. 


Wis.—Mack v. Bensley, 
215, 74 Wis. 112. 


[a] Purchaser of dam may law- 
fully use it as it was when purchased 
and as it had been customarily used 
until he is notified 
that such use is an encroachment on 
the rights of others. Noyes v. Still- 
man, 24 Conn. 15. 

[b] Grantee of privilege from 
county court to build a mill on a 


9) NH: 


42 N.W. 


‘650,'157 Mass. 


the privilege to the prejudice of the 
owners of land above or those who 
may purchase from such owners. 
Hardy v. McNeil, 8 B.Mon. (Ky.) 449. 


66. Morris Canal, etc., Co. v. Ryer- 


son, 27 N.J.Law 457. 

67. See supra § 49. 

68. Monmouth v. Plimpton, 1 A. 
693, 77 Me. 556; Merritt v. Morse, 108 
Mass. 270; Morse v. Marshall, 13 Al- 
len (Mass.) 288; Hannum v. West 


Chester, 70 Pa. 367. 


69. Union Water Power Co. v. 
Lewiston, 65 A. 67, 101 Me. 564. 


70. Riverdale Park Co. v. West- 
Cott, 224.1270, 74. Md.2311,, 28 Am.s.R. 
249; Nye v. Swift, 76 N.E. 652, 190 
Mass. 148; Otis Co. v. Ludlow Mfg. 
Co., 70 N.E. 1009, 186 Mass. 89, 104 
Am.S.R. 563 [mod on other grounds 
26 S.Ct. 353, 201 U.S. 140,°50 L.Ed. 
696]; Boynton v. Rees, 8 _ Pick. 
(Mass.) 329, 19 Am.D. 326; Baker v. 
Sanderson, 3 Pick. (Mass.) 348; Hen- 
dry v. English, 18 Grant Ch. (Ont.) 
179; Ruttan vy. ‘Winans; 5 W.C.C.P: 
(Ont?) (379: 


71. Nichols v. Fernald, 131 A. 836, 
82 N.H. 186. 


72. Hayes v. Adams, 218 P. 933, 
109 Or. 51; Springdale M. E. Church 


v. Shoop, 30 Pittsb.Leg.J.N.S. (Pa.) 
132; Minard v. Currier, 32 A. 472, 67 
Vt. 489. 


Iniuvies to wells or springs in gen- 
eral see supra § 260. 4 


[a] It is unwarranted invasion to 
dig ditch, knowing it will divert the 
waters of the underground stream 
supplying the spring. Hayes v. 
Aaams, 218 P. 983, 109 Or. 51. 


73. Davis v. Spaulding, 32 N.E. 

ASTOR AN. FeeAL ates 

Bliss v. Greeley, 45 N.Y. 671, 6 Am.R. 

157: Buffum v. Harris, 5 R.I. 243, 
74. Cross references: 

In general see supra § 551 note 35. 

Nature and extent of prescriptive 
rights see supra § 407. 

Property conveyed generally 
Deeds §§ 242-277. 

Rights reserved or excepted see infra 
§§ 575-577. 


see 


Use of easements in general see Ease- 
ments § 218 et seq. . 
Ay 

Vineyard Land, 

130 Cal. 50. 
Iowa.—Joslin vy. 

917, 80 Iowa 534. 
ey ane oe v. Noonan, 10 Allen 


Cal.—Beck v. Pasadena Lake 
ete, (Con 62 yi bsezg. 


Sones, 45 N.W. 


Nev.—Reno Water Co. v. Leete, 30 
P. 702, 17 Nev. 203. 

Fe GD tee ce "vy. Balch, 59 N.EE 

Vt.—Clement v. Rutland Country 
Club, 108 A. 848, 94 Vt. 63; Hoising- 
ton v. Grimshaw, 48 Vt. 515. 

[a] Grant of riparian owner to di- 
vert water from a certain point re- 
stricts the point of diversion. Spring 
Valley Water Co. v. Alameda County, 
263°.P. 318, 88 Cal. App. 157. 


76. Hoisington v. Grimshaw, 48 
Vt. 515. 


77. Spring Valley Water Co. v. 
Alameda County, 268 P. 318, 88 Cal. 
App. 157; Petrie v. Hamilton College, 
40 N.Y.S. 781, 8 App.Div. 371 [rev on 
other grounds 53.N.E. 216, 158 N.Y. 
458]. 

78. Louisville, ete., R. Co. v. Higgin- 
botham, 44 So. 872, 153 Ala. 334; Fur- 
ner: v. Seabury, 31 N.E. 1004, 135 N. 
Y. 50. See De Weber v. Cassiday, 151 
P. 19, 27 Cal.App. 703 (where a land; 
owner granted to an adjacent proprie- 
tor a one-half interest in a well, with 
appurtenances thereto, such grant did 
not entitle the adjacent proprietor, on 
the caving in of the well, to an inter- 
est in a new well dug in another 
place, although the landowner who 
dug the well used the windmill and 
pump from the old one). 


79. Willard v. Stone, 149 N.E. 681, 
253 Mass. 555. 


[a] Effect of subsequent agree- 
ment.—Where plaintiffs had an abso- 
lute right to connect with all springs, 
if necessary, and to do what was rea- 
sonably required to make the taking 
of water effective, they obtained no 
additional rights under an agreement 
permitting them to enlarge dams and 
improve reservoirs. Willard vy. Stone, 
149 N.E. 681, 253 Mass. 555. 
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take water from several springs, the fact that he 
originally lays pipes to one spring does not subse- 
quently prevent the use of water from other springs 
In such case the rule that a 
practical location of an easement granted without 
fixed and definite limits prevents a subsequent change 


included in the grant.®° 


of location’! is inapplicable.*? 
[§ 561] (c) Quantity.** 


ease. A 


by the grantee.’® 


80. Willard v. Stone, supra. 
81. See infra § 564. 


82. Willard v. Stone, 149 N.E. 681, 
253 Mass. 555. 


83. Specification of purpose as 
measure of quantity see infra § 567. 


84. See infra § 576. 


85. Cal.—Jones v. Van Nuys, 118 
P. 541, 161 Cal. 158. 


Conn.—S. O. & C. Co. v. Ansonia 
Water Co., 78 A.432, 83 Conn. 611. 


Mass.—Stanwood v. Kimball, 13 
Metce. 526; Bliss v. Rice, 17 Pick. 23. 


N.H.—Stevenson y. Wiggin, 56 N.H. 
308. 


N.Y.—Read v. Erie R. Co., 
341. 


Or.—Oregon Iron Co. vy. Trullenger, 
SOL: 


Rel:— Chase v.. Cram, 97 ‘A. 481, 39 
fas 83, L.R.A.1918F 444 [mod 97 A. 
2). 


86. Me. pay oue Blackden, 58 A. 
69, 99 Me. 21. 


Mass.—Cheney v. Upetise! 
448, 


Or.—Miller v. Vaughn, 8 Or. 333. 

Pa.—Spenk vy. Schuylkill Naviga- 
tion Co., 88 A. 10, 240 Pa. 619. 

Tex.—Grogan v. City of Brown- 
wood, (Civ.App.) 214 S.W. 532. 


Wash.—Lombard v. Schlotfeldt, 123 
P. 787, 68 Wash. 518. 


Wis.—Valley Pulp & Paper Co. v. 
West, 17 N.W. 554, 58 Wis. 599. 

87. Union Water Power Co. v. 
Lewiston, 65 A. 67, 101 Me. 564; Covel 
v. Hart, 56 Me. 518; United Paper 
Board Co. v. Iroquois Pulp & Paper 
Co., 123 N.E: 200, 226 N.Y. 38; Palmer 
v. Angel, 23. N.Y.S. 397, 69 Hun 471; 
Samuels v. Blanchard, 25 Wis. 329. 


{a] Amount not limited.—(1) A 
deed conveying land near the gran- 
tor’s mill and ‘‘a water Gewacs ase for 
tanning purposes. - which 
privilege is to come out of the grist- 
mill dam, (one-twelfth part of said 
dam to be kept in repair by ['the gran- 
tee])’’ does not limit the amount of 
water to be used. Deshon v. Porter, 
38 Me. 289. (2) A conveyance to 
defendant, his successors, etc., of ‘‘the 
right to have, take, use, and appro- 
priate the waters of” a certain brook 
for the purposes specified in defend- 
ant’s charter, and to conduct the wa- 
ter through defendant’s pipes from its 
reservoir into a borough, for con- 
sumption there, provided it should not 
erect a reservoir below its existing 
dam, entitled defendant to take all the 
water which it chose to divert at or 
above its existing dam, and not mere- 
ly to take an amount limited by the 


ARES: 


99 Mass. 


The amount of water 
or water power which may be used under a grant or 
reservation’? depends on the facts of the particular 
erant of the right to take water from a giv- 
en source, without limitation as to amount, may give 
the right to use and consume the entire supply.*® 
The grantor may restrict the quantity to be used, and 
such limitation is effectual to prevent a greater use 
Whether the grantee is restrict- 
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capacity of defendant’s works and 
pipes as they then were. S. O. & C. 
Co. v. Ansonia Water Co., 78 A. 432, 83 
Conn. 611. (3) A water deed, in 
terms granting “all the water now 
flowing or hereafter to flow’ from 
three certain wells on a certain five 
acres, and covenanting that the wa- 
ter flowing from the wells at the date 
of the contract measures more than 
one hundred ten thousand gallons a 
day, and that, if the water flowing 
therefrom shall decrease to less than 
one hundred five thousand gallons a 
day, the grantor will, ‘from the water 
rising or flowing from or on said five 
acres, or that can be developed from 
said five acres,” increase the flow to 
one hundred ten thousand gallons a 
day, but that he shall not be obliged 
to furnish more than one third of all 
the water that may be flowing on or 
from such five acres, or that can be 
developed or obtained therefrom, is 
not a contract to furnish one hundred 
ten thousand gallons of water a day 
or a specific quantity, but is a grant 
of all the water flowing from the 
three wells, with an agreement to en- 
deavor to keep that flow up to one 
hundred ten thousand gallons by cer- 
tain means, and to the extent of one 
third of the water obtained by such 


means. Jones v. Van Nuys, 118 P. 
p4de 61) Cal. 158: 
[b] Conservation of water, result- 


ing from raising of dam by a gristmill 
owner and a sawmill owner, was held 
not to increase the water rights of 
the gristmill owner to the extent that 
such raising inured ‘to greater advan- 
tage of the sawmill owner’s inferior 
privilege. Essex Co. v. Gibson, (N. 
H.) 130 A. 846. 


[ec] Conveyance of riparian land, 
with the right to take one half of all 
the water flowing by a point, except 
that necessary to operate the gran- 
tor’s sawmill, transferred to the gran- 
tee the entire riparian right of the 
grantors, except that expressly re- 
served, not merely one half his right. 
United Paper Board Co. v. Iroquois 
Pulp & Paper Co., 123 N.E. 200, 226 
N.Y. 38. 

{d] Effect of maintaining dam.— 
That riparian proprietors contributed 
to the maintenance of a dam in speci- 
fied proportions did not conclusively 
show that they were entitled to share 
in the use of the water to drive their 
machinery in the same_ proportion. 
Lyon v. Piser, 149 N.Y.S. 197, 163 App. 
Div. 812. 

[e] Equitable title to additional 
quantity. — Under a conveyance of 
seven miner’s inches of water with 
the understanding that, if Such 
amount proved insufficient, the gran- 
tee, whose right to ten inches ap- 


|v. Iroquois Pulp & Paper Co., 
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ed in the amount he may use and the extent of the 
limitation are dependent on the intention of the 
parties as expressed in the grant, together with 
the surrounding circumstances. i 
indefinite in regard to the quantity of water, it is 
to be construed with reference to the condition of 
affairs at the time it was made.*§ 
water granted will not be impaired by an exception 
in the grant further than is necessary.®® 
tinued and unvarying use by the grantee, acquiesced 
in by the grantor or his successors, will furnish very 
satisfactory evidence of the extent of the grant.°° 


Measurement in general. 
of water or water power may measure the quantity 
in different ways.°? 
standard for measuring the quantity, the court is 


Tf the grant is 


The right to use 


Long con- 


The parties to a grant 


Where the parties adopt a 


purtenant to his land was certified, 
could have three inches more by pay- 
ing a pro rata maintenance fee, the 
equitable, if not the legal, title to the 
three inches passed, payment of the 
fee not being a further consideration 
for the water right, but merely a pay- 
ment for services when rendered. 
Tedford v. Wenatchee Reclamation 
Dist., 221 P. 328, 127 Wash. 495. 


[f] Presumption. — Where water 
rights purported to be conveyed by a 
contract for the sale of land had been 
definitely fixed by a court, it was held 
that both parties must be presumed 
to have had in mind a specifically de- 
scribed right intended to be conveyed. 


pee v. Partels, 165 P. 769, 63 Colo. 
[g] Right to certain amount of 


water is not affected by the execution 
on the same day by the grantors of 
what purported to be a contract be- 
tween the grantors and the grantee 
qualifying the grantee’s interest, but 
to which the grantee was not a party, 
and. the grantee is not bound by the 
contract because of instructions giv- 
en by the grantee to his employee, in 
the absence of a showing that succes- 
sors had actual knowledge of such in- 
structions, or of tthe purported con- 
tract, or because of a deed to the 
grantee’s wife referring to the con- 
tract. Hamilton v. Consolidated Wa- 
ter Co. of Pomona, 204 P. 416, 56 Cal. 
App. 7. 


[Th] Sale of land on stream with 
mill privileges, subject to a prohibi- 
tion against raising the water above 
a stipulated point, is not a guaranty 
of any particular quantity of water 
or of a sufficiency of water power for 
any particular use. Salado College v. 
Davis, 47 Tex. 1381. 


[i] Where one is entitled to water 
saved. and developed by him above the 
natural flow of a stream, the court 
must determine with such exactness 
as is possible how much water is 
saved and developed. Pomona Land, 
ete., Co. v. San Antonio Water Co., 93 
jee 881; 152 Cal. 618. 


88. Dexter v. Jefferson Paper Co., 
50 N.Y.S. 557, 22 Misc. 389. 


89. United Paper Board Co. y. Iro- 
quois Pulp & Paper Co., 123 N.E. 200, 
226 N.Y. 38; United Paperboard Co. 
215 N. 
Y.S. 741, 216 App.Div. 639 [reare den 
217 N.Y.S. 762, 217 App.Div. 253]. 

90. Brigham v. Ross, 11 A. 294, 55 
Conn. 373; Oakland Woolen Co. v. 
Union “Gas, etc, ‘Co., 63 A. 915, 10H 
Me. 198; Villa v. Keylor, 160 P. 297, 
93 Wash. 164. 


91. See cases infra this note. 


[a] Grants construed. — (1) In 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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not at liberty to set it aside and in effect make a new 
deed by formulating, adopting and injecting into the 
deed a different limitation and measurement.°? 
quantity may be such as is sufficient or necessary to 
run certain machinery, or a certain mill or factory,®? 
or such an amount as does not interfere with the 
grantor’s participation in the waters,°* or as much 
water as will be discharged through a given aperture 
under a certain head®® or to the capacity of a bulk- 
Where a grant is of so much water as a 
certain horse power at a particular head will pump, 
the term “horse power” must be construed according 
to the recognized standards of efficiency.®* 


head.°® 


general. Irwin v. U. S., 16 How. (U. 
S.) 5138, 14 L.Ed. 1038; Cowdrey v. 
Colburn, 7 Allen (Mass.) 9; Dexter v. 
Jefferson Paper Co., 50 N.Y.S. 557, 22 
Misc. 389. (2) <A conveyance of half 
6f a milldam together with the privi- 
lege of taking water at all times from 
the mill pond passed the right to use 
one half of the water only. Runnels 
v. Bullen, 2 N.H. 532. . (3) Under a 
grant “together with the right to use 
water to the amount of the issue of 
the wheel now im said mill, supposed 
to be 600 inches, more or less of wa- 
ter, etc.” the quantity is not limited 
to six hundred inches. Doan v. Met- 
calf, 46 Iowa 120, 121. (4) A grant 
of land and two fifths of the gran- 
tor’s water rights pending litigation 
of water rights in which the gran- 
ter, but not the grantee, was a party, 
was held to convey two fifths of the 
water rights subsequently decreed the 
grantor. 
899, 78 Utah 316. 


[b] Grantee of undivided half of 
sufficiency (1) of water for a certain 
purpose takes by his grant no more 
than one half of the whole quantity 
of the water in the stream, when- 
ever such quantity is, by natural 
causes, diminished below such suffi- 
ciency. Dow v. Edes, 58 N.H. 193. 
(2) Under a grant of “all of the un- 
divided one-half of a certain ditch 
and flume : 2 together with 

all the water of said Truckee 
River which may or can be led or con- 
veyed through said ditch and flume, 
etc.,” the subject matter of the grant 
was an undivided half of the ditch 
and flume and the water of the river 
diverted thereby. Fogus vy. Ward, 
10 Nev. 269, 273. 


92. Appleton Paper & Pulp Co. v. 
Kimberly & Clark Co., 75 N.W. 889, 


100 Wis. 195; Valley Pulp & Paper 
Co. v. West, 17 N.W. 554, 58 Wis. 
599. 

93. [a] Grants construed. — (1) 


In general. Phelps v. Tourtellot, 9 
Gray (Mass.) 102; Pratt v. Lamson, 
2 Allen (Mass.) 275; Powers v. Hib- 
bard, “72 New. 339, 114 \Mich. 633; 
Loverin v: Walker, 44 N.H. 489; Dex- 
ter Sulphite Pulp, ete., Co. v. Fron- 
tenae Paper Co., 46 N.Y.S. 363, 20 
Misc. 442. (2) A grant “at all times 
have as much water as will be equal 
to the amount usually required, with 
a properly constructed breast-wheel, 
to run six complete sets of woolen 
machinery during the usual running 
time for mills . namely dur- 
ing twelve hours in each working day, 
ete.,” limited the quantity to that 
necessary to run the mentioned ma- 


chinery. Fitch v. Belding, 49 Conn. 
469, 470. 
[b] Machinery to be erected.—A 


grant of “as much water as . 

may need for whatever machinery 
may be erected on said premises” 
gives the grantee as much water as 
it may need for the machinery it has 


Campbell v. Nunn, 2 P.(2d) 
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The 


pipe. 


The 


or may erect on the premises.  Val- 
ley Pulp & Paper Co. v. West, 17 N. 
W. 554, 555, 58 Wis. 599. See Kim- 
berly-Clark "Co. v. Patten Paper Co., 
140 N.W. 1066, 153 Wis. 69 (to same 
effect). 

[c] Where quantity necessary is 
found on competent evidence, the 
deed is to be read as though the 
figures had been written into the 


grant. Essex Co. v. Gibson, (N.H.) 
130 A. 846. 
94. [a] Grant construed.—Under 


a grant “to use the surplus of water 
on his side of the river, not to the in- 
jury of said gristmill,” the grantee 
was entitled only to the surplus of 
water in the east channel over the 
amount necessary to run the grantor’s 
mill. Eastman v. Parker, 27 A. 611, 
65 Vt. 6438, 647. 


95. [a] Grants construed.—(1) In 
general. Chesapeake, etc.,, Canal Co. 
Vv.) Hill, 15 Wall, (U:S.) 94. 21. Led. 
64; Crane v. McMurtrie, (Ch.) 68 A. 
892 [mod on other grounds 78 A. 170, 
77 N.J.Eq. 545]; Dexter Sulphite Pulp 
& Paper Co. v. Jefferson Power Co., 
166 N-Y.S. 311, 179 App.Div. 332 [aff 
124 N.E. 896, 227 N.Y. 556]; Blanchard 
v. Doering, 21 Wis. 477. (2) Grants 
of water from canal owners to mill 
owners, measured in “inches,” “square 
inches,” and “cubic inches,” were held 
to embrace sufficient water to operate 
mill as then constructed. Moore v. 
Chesapeake & O. Ry. Co., (Va.) 167 S. 
BE. 351. (3) Under a grant to take 
from the “bulkhead and flume the 
quantity of water which shall be dis- 
charged therefrom through an aper- 
ture of two hundred square inches at 
the gate under fifteen feet head,” the 
grantee is entitled to a constant pow- 
er equivalent to a stream of water 
discharged through such an aperture 
with such a head, and the aperture 
should be enlarged as the head falls, 
and diminished as it rises. Cum- 
mings v. Blanchard, 36 A. 556, 67 N.H. 
268, 68 Am.S.R. 664. (4) Under a 
grant of “375 cubic inches of water 
under,a thirteen feet head at all times 
when there shall be so much water in 
said race more than shall be neces- 
sary to drive advantageously the 
grist-mill, ete.,’”’ the quantity granted 
was the amount that would pass 
through a space of three hundred 
seventy-five inches under the pressure 
of a thirteen-feet head; the grantee 
was entitled to such amount over and 
above what was necessary tto drive 
the specified machinery. 
Conger, 55 N.Y. 680 [aff 46 N.Y. 340]. 
(5) Under a grant of “so much water 
as can pass through two metallic 
apertures, one of fifty square inches 
and the other of 250 square inches 
respectively under a head of three 
feet, etc.,”’ the water is to be deliver- 
ed in the ordinary way and the gran- 
tee has no right to increase the flow 
by means of an ajutage. Schuylkill 
Nav. Co. v. Moore, 2 Whart. (Pa.) 477. 


96. [a] Grant construed. — A 


meaning of the term 
be controlled by the practical construction placed 
thereon by the parties.’*® 
to take water through a pipe of given dimensions, it 
entitles the grantee to the use of all the water which 
will be discharged by such a pipe flowing continuous- 
ly,°® especially where the grantee has for many 
years diverted water to the full capacity of the 


Torrance v.. 
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‘“Snehes” as used in grants may 


Where the right is granted 


Time of measurement. Unless otherwise indicated 
by the grant, the quantity is usually measured as of 
the time of the grant,? especially where the business 
or factory for which the water is to be used is in 


grant of water “to the capacity of the 
bulkhead now there” referred to an 
existing bulkhead, and the water 
privilege was referable, as a means 
of measurement to the particular 
bulkhead. Appleton Paper, etc., Co. 
v. Kimberly, etc., Co., 75 N.W. 889, 
100 Wis. 195. 


97. Union Water Power Co. v. 
Lewiston, 65 A. 67, 101 Me. 564. 


[a] Thus, a grant of “so much wa- 
cer et Pee) ASP ISLX ShunGreamar 
horse power, at a head of twenty five 

- feet will pump . as RAC) 

height of two hundred and twenty 

feet twelve 4 hours in 
such twenty four, etc.,” means under 
a seventy-five per cent efficiency so 
much water under a twenty-five-foot 
head as would produce eight hundred 
horse power. The grant is of water 
for power and not water power. 
Union Water Power Co. v. Lewiston, 
65 JAY 167," 71, 101, Me. 564. 


[b] Net horse power.—Where land 
was granted with the right to water 
power to the extent of two hundred 
horse power net, the term “net” 
means two hundred available or prac- 
ticable horse power instead of 
theoretical horse power. Kimberly- 
Clark Co. v. Patten Paper Co., 140 N. 
W. 1066, 153 Wis. 69. 


98. Moore v. Chesapeake & O. Ry. 
Co., (Va.) 167 S.E. 351; Jackson Mill- 
ing Co. v. Chandos, 52 N.W. 759, 82 
Wis. 437; Janesville Cotton Mills v. 
Ford, 52 N.W. 764, 82 Wis. 416, 17 
L.R.A. 564. 


99. Bissell v. Grant, 35 Conn. 288; 
Jaqui v. Johnson, 27 N.J.Eq. 526; 


Cady v. Springville Water Works Co., 
31 N.E. 245, 134 N.Y. 118; Markham 


v. Stowe, 66 N.Y. 574: -Palmer. x. 
Angel, 23 N.Y.S. 397, 69 Hun 471. 
[a] Spring water. — Bissell v. 


Grant, 35 Conn. 288. 


[b] Effect of exception in grant.— 
A grant of water “as now carried in 
the trunk or feeder that carnrtes the 
water from said pond” is not restrict- 
ed by an exception in the grant ‘‘ex- 
cepting only so much of said water 
as said...” 2. ashall sswants rete 
Jaqui v. Johnson, 27 N.J.Eq. 526, 527. 

1. Yocco v. Conroy, 38 P., 107, 104 
Cal. 468. 


2. Oakland Woolen Co. vy. Union 
Gas, etc., Co., 68 A. 915, 101 Me. 198; 
Covel v. Hart, 56 Me. 518; Agawam 
Canal Co. v. Southworth Mfg. Co., 
121 Mass. 98; Griswold v. Hodgman, 
4 Thomps.&C. (N.Y.) 325, 2 Hun 97. 


[a] Thus a grant to take water 
“for carrying on every branch of the 
tannery business” is not a grant of an 
indefinite quantity of water, but only 
of such quantity as is necessary to 
carry on every branch of the tanning 
business, either as it existed at the 
time of the conveyance or was then 
contemplated by the parties. Oak- 
land Woolen Co. v. Union Gas, etce., 
Co., 68 A. 915, 916, 101 Me. 198. 
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existence,* or where the grantor reserves the residue 
of the water.t According to the terms of the grant 
the quantity may be measured as of the time of the 
grant. Where, however, the grant is for such ma- 
chinery as may be erected, the amount is to be meas- 
ured by the necessities of the machinery thereafter 
to be erected.® 


Place of measurement. The place at which the 
water is to be measured depends on the words of 
the grant.’ Where the grant is in terms of water, 
the place where it is to be furnished and delivered by 
the terms of the grant is the place where it should 
be measured.® 


Improvements. In the absence of provisions oth- 
erwise, a grantee is not obliged to reduce the quan- 
tity of water granted for the operation of certain 
machinery because improved appliances can give 
equal efficiency to a smaller volume of water.® 


[§ 562] (d) Division and Apportionment of Wa-- 


ter or Power. A grantor who conveys the stream or 
source without reservation cannot claim to. partici- 
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pate with the grantee in its use, in the character of 
a riparian owner, even for domestic purposes,'® and, 
if he grants a determined portion of the water or 
power, the right of the grantee, to the extent of the 
grant, is superior to that of the grantor.1+_ In the 
ease of a grant of part and reservation of the re- 
mainder, the grantor and grantee must respect each 
other’s rights, and neither can exceed the propor- 
tion which he is entitled to use.t?. If the grantor re- 
serves so much water as shall be necessary for a 
specified purpose, or grants only what he himself may 
not need or shall not use, it is for the grantee to 
avoid reducing the supply below the grantor’s wants 
and to take notice when he is infringing on the su- 
perior right, although the grantor will not. be al- 
lowed to make an unreasonable or wasteful use of 
his rights.13. If the water or power is granted to 
several persons in varying proportions, their rela- 
tive rights depend on the terms of their respective 
grants,1* and the circumstances may be such as to 
oblige them to prorate in times of searcity,!° or, on 
the other hand, may entitle the elder grantee to a 


3. Covel v. Hart, 56 Me. 518. 
4 Covel v. Hart, supra. 


5. [a] Grant construed.—Under a 
grant “together with the right to use 
water to the amount of the issue of 
the wheel now in said mill, ete.,’’ the 
grantee took a quantity sufficient to 
propel machinery which could be 
moved by the wheel in use at the date 
of the gered Doan v. Metcalf, 46 Iowa 
120, 121. 


6 Valley Pulp & Paper Co, v. 
West, 17 N.W. 554, 58 Wis. 599. 


7% Palmer v. Angel, 23.N:Y.S. 397, 
89 Hun 471. 


[a] Grant construed. — Under a 
grant of the right to draw water suf- 
ficient to furnish forty horse power, 
with limitation of the grantee’s right 
to one hundred square inches, when 
the water falls to a certain point be- 
low the top of the dam, the dam is the 
place of measurement of the one hun- 
dred square inches, as well as the 
forty horse power. Wilton Woolen 
Co. vi GH. Bass & Co. 92°-A, 612, 112 
Me. 483, Ann.Cas.1916D 1023. 


8 Palmer vy. Angel, 23 N.Y.S. 397, 
69 Hun 471. 


[a] Thus, where the owners of 
a dam and raceway conveyed the right 
“to tap the raceway” at a certain 
point, and build a race to his mill, and 
to use ‘from the race way” a certain 
number of inches of water for the 
purpose of running his mill, the grant 
was aégrant of a certain quantity of 
water, and not of power, and the wa- 
ter is to be measured at the grantor’s 
raceway, the place of delivery, and 
not at the grantee’s mill. Palmer v. 
Angel, 23 N.Y.S. 397, 69 Hun 471. 


[b] “If they have contracted pure. 
ly for power, then that power would 
have been measured where it was pro- 
duced or exercised, which would also 
be its place of delivery.” Palmer v. 
Angel, 23 N.Y.S. 397, 400, 69 Hun 471. 


9. Oakland Woolen Co. vy. Union 
Gas, etc., Co., 63 A. 915, 101 Me. 198; 
Agawam Canal Co. v. Southworth 
Mfg. Co., 121 Mass. 98; Hartwell v. 
Mutual: i Ins: Co., 3 INeYS. 452; 50 
Hun 497; Griswold v. Hodgman, 4 
Thomps.&C. (N.Y.)_ 325, 2 Hun 97. 


10. Cal.—Craig v. Crafton Water 
WOR wee One bad Caleahio vn MOCCO)_V. 
Conroy, 38 P. 107, 104 Cal. 468; Spring 
Valley Water Co. v. Alameda County, 


263 P. 318, 88 Cal. App. 157. 


Me.—Rollins vy. Blackden, 58 A. 69, 
ae, The, 21; Jordan vy. Mayo, 41 Me. 


eS ag v. Tourtellot, 9 Gray 


N.H.—Fowler v. Kent, 52 A. 554, 71 
N.H. 388. 


Ont.—Bishop v. Merkley, 
@hirsoas 


See Metcalfe v. Faucher, (Tex.Civ. 
App.) 99 S.W. 1038 (where a reserved 
use by the grantor existed). 


Wilton Woolen Co. v. G. H. 
Bass & Co., 92 A. 612, 112 Me. 483, 
Ann.Cas.1916D 1023; Oakland Woolen 
Co. v. Union Gas, ete., Co., 63 A. 915, 
101 Me. 198;. United Paper Board Co. 
v. Iroquois Pulp & Paper Co., 123 N. 
EH. 200, 226 N.Y. 38. 


[a] Deed granting right to use 
certain amount of water “until” the 
water reaches four and one half feet 
below the top of a dam limits the 
right of the grantee, but not the right 
of the grantor. Et, Bassué CO. iva 
yaa Woolen Co., 104 A. 160, 117 Me. 


8 Grant 


12. Colo.—Arnett v. Linhart, 40 P. 
355, 21 Colo.44188. 


Ill.—Batavia Mfg. Co. 
Wagon Co., 91 Ill. 230. 


v. Newton 


Mass.—Hapgood v. Brown, 102 
Mass. 451. 
N.Y.—Dexter Sulphite Pulp, ete., 


Co. v. Frontenac’ Paper Co., 46 N.Y.S. 
863, 20 Misc. 442; Case v. Haight, 
8 Wend. 632. 


Vt.—Douglass v. Whittmore, 32 Vt. 
685. 


[a] Grant construed.—(1) A con- 
veyance of all water rights except 
water “actually flowing over crest of 
dam,” was held to permit the grantor 
to use water only flowing over the 
dam, including flashboards. United 
Paper Board Co. v. Iroquois Pulp & 
Paper’ Co,,«215 IN.Y.S. 741,216 “App. 
Div. 639 [rearg den 217 N.Y.S. 762 
217 App.Div. 253]. (2) Under a reser- 
vation in a deed, top of flashboards 
was held to be taken as “crest of 
dam,’ within a requirement that wa- 
ter be actually flowing over the crest 
of dam. United Paper Board Co. v. 
Iroquois Pulp & Paper Co., 164 N.B. 
594, 249) NvY. 588. 


13. Mass.—Whitney v. 


Wheeler 


Cotton Mills, 24 N.E. 774, 151 Mass. 
396, 7 L.R.A. 618; Atlanta Mills v: 
Mason, 120 Mass. 244. 


Mich.—Emery v. Three Rivers, 44 
N.W. 401, 78 Mich. 438. 


N.H.—Berry v. Hutchins, 61 A. 550, 
TS N.U. 3105. Bowler sv, Kent, 52As 
554, 71 N.H. 388; Horne v. Hutchins, 
51 A. 645, 71 N.H. 117; Wilcox v. Ken- 
dall, 3 A. 633, 63 N.H. 609; Crawford 
vy. Parsons, 63 N.H. 438. 


Vt.—Chase v. Dix, 46 Vt. 642; Rood 
v. Johnson, 26 Vt. 64; Adams v. War- 


‘| ner, 23 Vt. 395. 


Ont.—Craske v. Huffman, 27 U.C.Q. 
Bo te. 


[a] Extinguishment of grantor’s 
use inures to enlarge grant.—-Rowe v. 
Stoddard, 1 Root (Conn.) 447. 

14. Ga.—Muscogee Mfg. Co. v. Ea- 
gle, etc., Mills, 54 S.E. 1028, 126 Ga. 
210 7 DR ARN So dd 39° 


N.J.—Crane v. McMurtrie, (Eq.) 68 
A. 892 [mod on other grounds 78 A. 
170, 77 N-Jd.-Ba. 545]. 


N.Y.—Vandenburgh v. Van Bergen, 
13 Johns. 212; Seneca Woolen Mills 
v. Tillman, 2..Barb.Ch. 


Va.—Hanna v. Clarke, Miller & Co., 
31 Gratt\<( 125 Va.das6 


Wyo.—McPhail v. Forney, 
773, 4 Wyo. 556. 

{a] Failure of first grantee to use. 
—Where the owner of water rtghts 
conveys the use of a certain number 
of inches to one person and his re- 
maining rights to another, the fail- 
ure of the first grantee to use all the 
water to which he is entitled does not 
give the second grantee any right to 


35) Bs 


its use. Fowler v. Kent, 52 A. 554, 71 
N.H. 388. 
[b] Measurement of water.—Each 


of the parties to whom the owner of 
a water power conveys parts thereof, 
describing it in each case aS so many 
inches of water, without any limita- 
tion as to the “head,” but with condi- 
tions making the grantees liable for 
their proportionate shares of the ex- 
pense necessary to repair or improve 
the works giving the water power, is 
entitled to,as nearly the same head 
as the conditions will permit. For- 
rest Milling Co. vy. Cedar Falls Mill 
Co., 72 N.W. 1076, 103 Iowa 619. 

I5. True v. Rocky Ford Canal, ete., 
Co., 85 P. 842, 36 Colo. 43; Powers v. 
Hibbard, 72 N.W. 339, 114 Mich. 533. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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priority to the full extent of his grant.'* Where , may lay a pipe or aqueduct or run a ditch, the gran- 


grantees of water rights have only equal rights in 
the waters of a stream, each must use the water 
with a due regard for the rights of other grantees.!* 
The construction of such grants, with reference to 
the apportionment of the water, is to be determined 
with reference to the conditions existing at the time 
they were made.!§ 


[§ 563] (e) Purpose, Manner, Time, or Place 
‘of Use—aa. Place of Use!®—(aa) In General. Un- 
der general rules,?° unless limited by the grant,?+ 
there is no restriction as to the place where the wa- 
ter or power granted shall be employed or enjoyed.?? 
Whether the use of water or water power is restrict- 
ed to a particular place depends on the terms of the 
erant.73 


[§ 564] (bb) Location of Artificial Watercours- 
es, Ditches, Canals, Pipe Lines, and Dams.24 Under 
general rules,?> where a grant or reservation?® pre- 
seribes the particular course over which the grantee 


16. Skowhegan Water Power Co. v. 


tee is restricted to the course preseribed.2" After 
laying the pipe or aqueduct over the course desig- 
nated he may not construct a new system outside 
of the land mentioned.?* However, the grantee may 
build ditches or canals on other parts of the gran- 
tor’s land if the grant so designates.?® If the grant 
is made in general terms without specifying the 
place or course over which the pipe or watercourse 
may be located, when once a location is made, it may 
not be removed to a different place or on a different 
course,*° unless subsequent assent, express or im- 
plied, is given by the grantor. 


[§ 565] bb. Manner of Use. Under general 
rules,?* a grant or reservation®? of a right to take 
water may be exercised in any reasonable manner,** 
as in the case of well or spring water.?®> However, 
the grantor may restrict the mode by which the wa- 
ter is to be taken,*° and such limitation is effectual 
to prevent the use of a different method,?? although 


Weston, 47 A. 515, 94 Me. 285; Elliot 
v. Shepherd, 25 Me. 371; Loverin_v. 
Walker, 44 N.H. 489; Read v. Erie R. 
Couv9T NY... 341. 

17. San Juan Ditch Co. v. Cassin, 
(Tex.Civ.App.) 141 S.W. 815. 

18. Bloom v. West, 32 P. 846, 3 
Colo.App. 212; Wright v. Newton, 130 
Mass. 552; Van Horn v. Clark, 44 A. 
643, 59 N.J.Eq. 37; Safford v. Gays- 
wille Mfe. Co.; 42. A. 615, 71> Vt... 26; 
Rogers v. Bancroft, 20 Vt. 250. 


19. Cross references: 
In general see supra § 551 note 35. 
Nature and extent of prescriptive 
rights see supra § 407. 
Restrictions as to use of land con- 
veyed see Deeds §§ 448-469. 
Rights reserved or excepted see infra 
peeve 


Use under: 

Contract see infra § 592. 

Lease see infra § 597. 

License see infra § 586. 

20. See Hasements § 218. 

21. Spring Valley Water Co. v. Al- 
ameda County, 263 P. 318, 88 Cal.App. 
157; Minneapolis Mill Co. v. Hobart, 
1 N.W. 45, 26 Minn. 37; Kimberly- 
Clark Co. v. Patten Paper Co., 140 N. 
W. 1066, 153 Wis. 69. 


22. Hurd v. Curtis, 7 Metc. (Mass.) 
94. , 
23. Holyoke Water Power Co. v. 
Whiting & Co., 177 N.E. 568, 276 Mass. 
528. 

[a] “fo be used upon the follow- 
ing described lots” restricts the place 
of use. Minneapolis Mill Co. v. Ho- 
bart, 1 N.W. 45, 26 Minn. 37. 


24, Size and enlargement of arti- 
ficial watercourses see infra § 569. 


25. See Easements § 219. 

26. See infra § 577. 

27. Winn v. Saffer, 208 P, 249, 71 
Colo. 570; Dickerson v. Mixter, 13 
Metc. (Mass.) 217; Miller v. Bristol, 
12 Pick. (Mass.) 550; Ft. Edward 
Water-Works v. McIntyre, 4 N.Y.S. 
638. 7 

238. Ft. Edward Water-Works v. 


McIntyre, supra. 

29. Spear v. Cook, 8 Or. 380. 

[a] Thus a grant of a right to con- 
vey water across lots and to enter 
such lots and build, maintain, and 
keep up and in operation, all dams, 
ditches, pipes, aqueducts, or flumes 
necessary and proper for the convey- 


ance of water gives the right to 
change a ditch if such change is nec- 
essary to enable the grantee to con- 
vey the water in a convenient and 
reasonable manner. Spear v. Cook, 8 
Ors 38.0, 

[b] Words “to alter, repair or re- 
new” a pipe line do not authorize a 
change of location of the easement to 
run the pipe line. Jaqui v. Johnson, 
PAE SERED VSyAlHe 

30. Cal.—Felsenthal v. Warring, 


180 P. 67, 40 Cal.App. 119; Brown v. 
Ratliff, 131 P. 769, 21 Cal.App. 282. 


Colo.—Chirichigno v. Dickinson, 
167 P. 1178, 63 Colo. 448. 
Mass.—Naumkeag Steam Cotton 


Co. v. American Glue Co., 139 N.E. 
296, 244 Mass. 506; Marsh v. Haver- 
hill Aqueduct Co., 134 Mass. 106; 


Chandler v. Jamaica Pond Aqueduct 
Corp., 125 Mass. 544; Cheney v. Pease, 
99 Mass. 448; Jennison v. Walker, 11 
Gray 423. 


N.J.—Jaqui v. Johnson, 27 N.J.Eq. 
BA 


N.Y.—Onthank v. Lake Shore, etc., 
Bae Con Belew ew 1104 2a nig Ara Ri 355 
Fitzhugh v. Raymond, 49 Barb. 645; 
Hydraulic Power Co. of Niagara Falls 
v. Pettibone Cataract Paper Co., 183 
N.Y.S. 873, 112 Misc. 528 [dism appeal 
188 N.Y.S. 927, 197 App.Div. 928, and 
aff 191 N.Y.S. 12, 198 App.Div. 644]. 


Or.—City of Eugene v. Chambers’ 
Bowers Co... too B66, Sie Or. 'sb2s 
Patterson v. Chambers’ Power Co., 
159 P3568, Si Or: 328. 


Wash.—Rhoades vy. Barnes, 102 P. 
884, 54 Wash. 145. 


{a] “This rule rests on the prin- 
ciple that when the terms of a grant 
are general or indefinite, so that its 
construction is uncertain and ambig- 
uous, the acts of the parties, contem- 
poraneous with the grant giving a 
practical construction to it, shall be 
deemed to be a just exposition of the 
intent of the parties.”” Jennison v. 
Walker, 11 Gray (Mass.) 4238, 427 
[quot Onthank y. Lake Shore, etc., R. 
Con ile INGYo 194," 19185 12,7 7 Aim: Eve sion 


[b] Rule held inapplicable.— 
Where a grant gives a right to take 
water from several springs, the origi- 
nal appropriation of water from one 
spring does not preclude a subsequent 
taking of water from other springs. 


Willard v. Stone, 149 N.E. 681, 253 
Mass. 555. 
[c] Mistake in locating course.— 


(1) The fact that the grantee dug a 
new trench in a line differing from 


the one originally selected by reason 
of inadvertence or mistake does not 
prevent it later constructing the 
trench along the correct line. Marsh 
v. Haverhill Aqueduct Co., 134 Mass. 
106. (2) Where a right of way for 
an irrigation ditch was located by the 
owner of the servient estate or estab- 
lished by usage, the owner of the 
servient estate could not justify a de- 
struction of the ditch on the ground 
that a mistake was made in locating 
it, or that it was located on the part 
of his land which made the servitude 
more burdensome than was neces- 
sary. Brown v. Ratliff, 131 P. 769, 21 
Cal.App. 282: 


[d] Dams.—This is the rule in the 
case of dams. Evangelical Lutheran 
St. John’s Orphan Home vy. Buffalo 


Hydraulic Assoc., 64 N.Y. 561. But 
See Roe v. Redner, 93 N.Y.S. 258, 46 
Mise. 25 (where an owner of land 
granted a right to keep, maintain, al- 
ter, rebuild, and repair a dam, wheth- 
er a dam rebuilt was on the same 
location was immaterial). 


31. Sweetland v. Grants Pass New 
Water, Light & Power Co., 79 P. 337, 
46 Or. 85 (abutment for a dam). 


[a] Consent of stranger to ease- 
ment is without effect. Brown v. Rat- 
TEE” dS e716. 9 22 Oat Ap paea. 


an See supra § 559; Easements §& 
33. See infra § 577. 
34. Cram v. Chase, 85 A. 642, 35. 


R.I. 98, 43 L.R.A.N.S. 824. 


35. Bissell v. Grant, 35 Conn. 288; 
Cram. v.:Chase, 85 .A. 642)-35 R198) 
43 L.R.A.N.S. 824; Arnold v. Farr, 17 
A. 1004, 61 Vt. 444. 


[a] Access by means of pipe is a 
reasonable method to take water from 
a spring under the circumstances. 
Cram 'v. Chase, 85 A. 642, 35 Ribv98; 
43 L.R.A.N.S. 824. 


{[b] Pump on land not conveyed 
under deed.—Under a deed including 
the right to take water from the gran- 
tor’s near-by spring, his Successor 
cannot complain because the grantee’s 
pumping plant is maintained on a 
tract other than that covered by the 
deed, unless water is used on such 
other tract. Cram v. Chase, 85 A. 642, 
35 R.I. 98, 438 L.R.A.N.S. 824. 


ae Drummond vy. Hinkley, 30 Me. 


37. Talbot v. Joseph, 155 P. 184, 79 
Or. 308; Roberts v. Alexandria Wa- 
ter Co., 110 S.B. 261, 1382 Va. 107; Me- 
Kay v. Bruce, 20: Ont, 709. 


1088 [67 C.J.] 


no greater quantity of water is taken in another 
No linitation is placed on the method 
of taking the water by the use of such words “as 
occasion may require”’®® or other expressions.*° 


[§ 566] cc. Purpose of Use—(aa) In General. 
Under general rules,*t in the absence of specifie re- 
strictions in a grant or reservation’? of water or 
water power, the grantee may make such use of it 
as he chooses,**® so long as he does not thereby in- 
terfere with the rights of others.*# 
limitation as to quantity is not exceeded,*°® 
the grant does not limit the utilization of water 
power to particular machinery, it may be used for 
machinery other than that in existence at the time 


manner.°§ 


WATERS 


So long as a 
where 


of the grant*® especially where the grant antici- 


fa] Thus (1) a water company’s 
grant to take water from the mill race 
gives no right to take water from the 
company’s water main at a point 
some distance from the mill race. 
Roberts y. Alexandria Water Co., 110 
Sih; 261,132 Va. 107. (2) A grant 
to take water from a stream through 
a four-inch pipe, although using the 
word “flume,” does not authorize the 
erection of an open box flume, but ne- 
cessitates the use of a pipe. Talbot 
v. Joseph, 155 P. 184, 79 Or. 308. 


[b] Subsequent assent.—Permis- 
Sion by a water company to officers 
thereof, from whom it had acquired 
the water supply, and to whom it had 
granted the right to take water from 
the mill race, to tap its water, main 
will, in the absence of further show- 
ing, not be considered a grant of ad- 
ditional rights or a construction of 
the prior grant, but a bare privilege 
or revocable license. Roberts v. Al- 
exandria Water Co., 110 S.E. 261, 132 
Va. 107. 

; 38. Drummond v. Hinkley, 30 Me. 
Rey 

39. Cram v. Chase, 85 AN 642, Be 
R.I. 98, 48 L.R.A.N.S. 824. 

*49. [a] Other expression.—‘Take 
water.” Cram v. Chase, 85 A. 642, 35 
R.I. 98, 43 L.R.A.N.S. 824. 


41. See Hasements § 218. 
42. See infra § 577. 
43. Cal.—Calkins v. Sorosis Fruit 


Co., 88 P. 1094, 150 Cal. 426. 


Me.—Carleton Mills Co. v. Silver, 
19 A. 154, 82 Me. 215, 8 L.R.A. 446; 
Hines v. Robinson, 57 Me. 324, 99 Am. 
DAIWTi2: 


Mass.—Tourtellot v. 
Gray 370. 

N.Y.—Coatsworth v.: Hayward, 139 
N.Y.S. 331, 78 Misc. 194. 


Pa.—Dyer v. Depui, 5 Whart. 584. 


Tex.—Risien v. Brown, 10 S.W. 661, 
Vise le xay Leb, 


Vt.—Sowles v. Minot, 73 A. 1025, 
82 Vt. 344, 137 Am.S.R. 1010. 


Va.—Ficklen Vv. Fredericksburg 
Power Co., 112 S.B. 775, 133 Va. 571 
poaet Cyc]; Hanna v. Clarke, Miller 

& Co., 31 Gratt. (72 Va.) 36. 


44. Ficklen Vv. Fredericksburg 
Power €Co., 112 S.H. 775, 1383 Va. 571 
[quot Cyc]. 

[a] Use to prevent injury.—The 
grantee of a water power right is not 
liable for allowing the water to run 
through his wheel at night to prevent 
it from becoming frozen. Cummings 
v. Blanchard, 36 A. 556, 67 N.H. 268, 
68 Am.S.R. 664. 


Phelps, 4 


45. Quantity of water see supra § 
561. 
Doan v. Metcalf, 46 Iowa 120; 


46. 


Albee v. Huntley, 56 Vt. 454. 


47. Hottell v. Farmers’ Protective 
Assoc., 53 P. 327, 25 Colo. 67, 71 Am. 
S.R. 109. ; 


fa] hus, under a grant providing 
as follows: ‘“‘The use of water from 
that mill race . perpetually to 
furnish power to operate and run the 
elevator standing upon the premises 
aforesaid right to use of all 
the machinery necessary to the suc- 
cessful application and use of said 
water power to operate said eleva- 
tor,’ the power may be used for other 
machinery. Hottell v. Farmers’ Pro- 
tective Assoc., 53 P. 327, 25 Colo. 67, 
71 Am.S.R. 109. \ 


48. See infra § 567. 

49. Me.—Carleton Mills Co. v. Sil- 
yen 19 CA. W54, 82!/Mer 215, 8 TARA, 
46. 


Mass.—Holyoke Water Power Co. v. 
pa tens & Co., 177 N.E. 568, 276 Mass. 


Mich.—Mandeville v. Comstock, 9 
Miche 53:6. 


N.H:-—Nichols_ v. 
836, 82 N.H. 186. 


N.Y.—Hutchins v. Lavery, 139 N.Y. 
S. 957, 78 Mise. 518. 


Tex.—Republic Production Co. v. 


Fernald, 131 A. 


Collins, (Civ.App.) 41 S.W.(2d) 100 
[quot Cyc]. 
[a] Estoppel to question purpose. 


—A contract and deed conveying land 
and water rights to be used for a 
power plant were held to estop the 
grantor as the owner of an island in 
the stream from questioning the use 
of the water for that purpose. Lux 
v. Horton, 151 N.Y.S. 134, 166 App.Div. 
904 Latioii9) NWS 1055,.223) Ney boll. 


[b] Unused water remaining in 
tank, constructed under an agreement 
whereby the parties might use the 
water for specified purposes, belonged 
to the owner of the freehold. Repub- 
lic Production Co. v. Collins, (Tex. 
Civ.App.) 41 S.W.(2d) 100. 


50. Me.—Oakland Woolen Co. v. 
Union Gas, ete., Co., 63 A. 915, 101 Me. 
198; Rackliff v. Rackliff, 52 A. 839, 
96 Me. 261; Garland v. Hodsdon, 46 
Me. 511; Deshon v. Porter, 38 Me. 289. 


Mass.—Holyoke Water Power Co. 
v. Whiting & Co., 177 -.N.E. 568, 276 
Mass. 528; Ashley v. Pease, 18 Pick. 
268. 

Mich.—Hall vy. Ionia, 38 Mich. 
Mandeville v. Comstock, 9 Mich. 
Paddack v. Pardee, 1 Mich. 421. 


N.J.—Butler Hard Rubber Co. vy. 
Newark, 40 A. 224, 61 N.J.Law 32. 

N.Y.—Wells vy. Chapman, 13 Barb. 
561. 


Pa.—Eastern Pennsylvania Power 
Co. v. Lehigh Coal & Navigation Co., 


493; 
536; 


pates the use of other machinery. 
ful cases courts are inclined to construe the specifi- 
cation of purpose as a measure of quantity,*® never- 
theless a grantor may specifically restrict the use 
of water to particular purposes,?® and such limita- 
tion effectually prevents the use of the water by the 
grantee for other purposes.°° 
is granted for the propulsion of machinery, it may 
not be otherwise used.*? 
ular use is accomplished by the use in the grant of 
such words as “but for no other purpose’®? and 
similar expressions.°? 
for a certain purpose, with a prohibition against cer- 
tain other specified uses, the grantee may use it for 


[§§ 565-566 


47 


While in doubt- 


When water power 


A restriction to a partic- 


Where the water is granted 


92 A. 47, 246 Pa. 72, Ann.Cas.1916D 
1000; Woodring v. Hollenbach, 61 
A. 318, 202 Pa. 65; Washabaugh v. 
Oyster, 18 Pa. 497; Eastern Pennsyl- 
vania Power Co. v. Lehigh Coal, etc., 
Cor, 28° Pa Dist, 279: 


Tex.—Republic Production Co. v. 
Collins, (Civ.App.) 41 S.W.(2d) 100 
[quot Cyc]. 

Vt.—Clement v. Gould, 18 A. 453, 
ae 573; Albee v. Huntley, 56 Vt. 


Ont.—Warren v. Munroe, 15 U.C.Q. 
Bab ot 


[a] Devise of water power.—Sen- 
eca Lincoln v. Annis A. Lincoln, 110 
Mass. 449. 


[b] Acquisition by prescription of 
right to use for other purpose.— 
Trambley v. Luterman, 27 P. 312, 6 
INGME D5: 


[ec] In California, under Civ. Code 
§ 806, providing that the extent of a 
servitude is determined by the terms 
of the grant, a uSe made by one of an 
unnavigable stream and bank within 
the boundaries of the land of another 
taking to the center of the stream, 
which never became anything more 
than an easement to the extent of the 
use, does not entitle the former to 
use the stream or bank for purposes 
wholly different. Drake y. Russian 
pie Land Co., 103 P. 167, 10 Cal.App. 
Oe 4 

51. Eastern Pennsylvania Power 
Co. v. Lehigh Coal & Navigation Co., 
92 A. 47, 246 Pa. 72, Ann.Cas.1916D 
1000; WHastern Pennsylvania Power 
Co. v. Lehigh Coal, ete, Co., 23 Pa. 
Dist. 279. 


52. Republic Production Co. 
yeas (Tex.Civ.App.) 41 S.W. (2a) 


[a] Water from tank on premis- 
es.—Republic Production Co. v. Col- 
lins, (Tex.Civ.App.) 41 S.W.(2d) 100. 


53. [a] Similar expressions.—(1) 
“But for no other purpose whatever.” 
De Witt*v. Harvey, 4 Gray (Mass.) 
486. (2) “Bor the purpose. of: . i. « 
and for those purposes’. only 
Clement v. Gould, 18 A. 453, 454, % 
Vt. 573.) (€3)° “Lobe used? OS) tor 
the purposes only of a cabinet shop,’’ 
ete. Mandeville v. Comstock, 9 
Mich. 536, SSeS aOOr tanning 
purposes.” Deshon v. Porter, 38 Me. 
289. (5) “For the use of all tanning 
purposes.” Rackliff v. Rackliff, 52 A. 
839, 841, 96 Me. 261. R 


{[b] Use of term “horse power” 
to designate the standard by which 
water is to be measured indicates a 
use for producing power and not for 
consumption. Eastern Pennsylvania 
Power Co. v. Lehigh Coal & Naviga- 
tion Co., 92 A. 47, 246 Pa. 72, Ann.Cas. 
1916D 1000. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 566-569] 


any purpose not prohibited.®¢. 


Artificial watercourses, ditches, and canals. 
der general rules,®® a grantee of a right of way over 
land for the purpose of a ditch cannot substitute a 
flume and justify under the grant.°° 
has been held that the court will not interfere with 
a change of use of a ditch unless it imposes an ad- 
ditional burden on the servient tenement.°* 
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in which case the limitation is effectual to prevent 


Un- ae 
poses.® 


struction.®® 
However, it 


note.®§ 


[§ 567] (bb) Specification of Purpose as Meas- 


ure of Quantity. Where a grant or reservation®® 
of a right to use water is not clear, the grant will be 
construed as a measure of the quantity®® to be used, 
rather than a limitation of the purpose,®® manner, *! 
A construction which would re- 
strict the grantee to the specific use for which the 
grant is first applied is not favored, and will not be 
adopted®* unless the language of the grant unmis- 
takably indicates an intention to restrict the use,®* 


or place of use.°? 


54. Mays Landing Water Power 
Co: v. Iszard, 34 N.J.Eq. 556. [aft 31 
IN gs Sl 14% 

55. See Easements § 219. 


56. Medeiros v. Koloa Sugar Co., 
29 Hawaii 43. 


57. City of Eugene v. Chambers’ 
Power Co., 159 P. 576, 81 Or. 352; Pat- 
terson v. Chambers’ Power Co., 159 P. 
568, 81 Or. 328. 


[a] Owner of raceway right of 
way for power purposes had no right 
to use the ditch for the purpose of 
floating logs, timber, or cordwood, 
without protecting its sides from the 
consequent erosion. City of Hugene 
v. Chambers’ Power Co., 159 P. 576, 
81 Or. 352; Patterson v. Chambers’ 
Power Co., 159 P. 568, 81 Or. 328. 


58. See infra § 577. 
59. Quantity of water see supra § 
561. 


60. Ill—Batavia Mfg. Co. v. New- 
ton Wagon Co., 91 Ll. 230. 


Me.—Carleton Mills Co. v. Silver, 
19 A. 154, 82 Me. 215, 8 L.R.A. 446; 
Warner y. Cushman, 19 A. 159, 82 Me. 
168; Covel v. Hart, 56 Me. 518; Ka- 
ler v. Beaman, 49 Me. 207; Garland 
v. Hodsdon, 46 Me. 511; Deshon v. 
Porter, 38 Me. 289. 


Md.—Baltimore vy. Day, 43 A. 798, 
89 Md. 551. 


Mass.—Pratt v. Lamson, 2 ‘Allen 
275; Tourtellot v. Phelps, 4 Gray 370; 
Ashley y. Pease, 18 Pick. 268. 

N.H.—Essex Co. v. Gibson, 130 A. 
846, 82 N.H. 139; Fowler v. Kent, 52 
A. 554, 71 N.H. 388; Dow v. Edes, 58 
IN, Hi. 93: 


N.J.—Fountain y. Perth Amboy, 38 
A. 676, 60 N.J.Law 410; Johnston v. 
Hyde, 33 N.J.Eq. 632. 


N.Y.—Carthage Tissue Paper Mills 
v. Village of Carthage, 93 N.H. 60, 200 
N.Y. 1; Hall v. Sterling Iron, etc., Co., 
42 N.E. 1056, 148 N.Y. 432; Comstock 
v. Johnson, 46 N.Y. 615; Wakely v. 
Davidson, 26 N.Y. 387; Cromwell v. 
Selden, 3 N.Y. 253; Hartwell v. Mu- 
tual L. Ins. Co., 3 N.Y-S. 452, 50 Hun 
497; Fisk v. Wilber, 7 Barb. 395. 

Ohio.—State v Middletown Hy- 
draulic Co., 151 N.E. 653, 114 Ohio St. 
437 [cit Cyc]. 

Pa.—Davis v. Hamilton, 6 Pa.Super. 
562. 


Vt.—Vermont Shade Roller Co. v. | 


Burlington Traction Co., 150 A. 138, 
102 Vt. 489 [reh den 153 A. 5638, 103 
Vt. 293]; Sowles v. Minot, 73 A. 1025, 
So Vtuec44, 137 Am.s.h. 10105, Hart. 
ford Woolen Co. v. Bugbee, 56 A. 344, 
76 Vt. 61; Albee v. Huntley, 56 Vt. 
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454; Adams v. Warner, 23 Vt. 395. 


Va.—Ficklen Vv. Fredericksburg 
Power @o., 172. Sse, (777.5. lds. Wai, wre L 
[quot Cyc]. 

Wash.—Everett Water Co. v. Pow- 
ers, a9 Ei 6L 7; 87 owWash., 143: 


[a] “Grounds upon which this 
rule rests are twofold. First, it is 
more beneficial to the grantee, with- 
out being more onerous to the gran- 
tor, that he should be permitted to 
apply the water to any machinery he 
pleases, not requiring a _ greater 
amount of power than that specified 
in the grant. Secondly, it is support- 
ed by public policy. The interest of 
the community will generally be best 
promoted, by allowing an unrestrict- 
ed application of the power to such 
machinery, as will be most profitable 
to the owner.’’ Cromwell v. Selden, 
B IN. Y,- 263, 255). 256; [quot, Carthage 
Tissue Paper Mills v. Village of Car- 
thase, > 935 INH ar 609 635 200. INE. a lle 
See to same effect Deshon v. Porter, 
38 Me. 289, 294; Tourtellot v. Phelps, 
4 Gray (Mass.) 370; Ashley v. Pease, 
18 Pick. (Mass.) 275; Adams v. Warn- 
er, 23 Vt. 395. 

61. Essex Co. 
$46,, 82, N.H.. 139; 
Buns Ney.) 333. 


62. Ficklen v. Fredericksburg Pow- 
er(Co. 112 SE. 775,183. Van 571i 


63. Me.—Hines v. Robinson, 57 Me. 
324, 99 Am.D. 772. 


Mass.—Ashley v. Pease, 
268. 


N.Y.—Carthage Tissue Paper Mills 
v. Village of Carthage, 93 N.E. 60, 200 
ING eoneE 
Jie v. Hamilton, 6 Pa.Super. 


Va.—Ficklen  v. Fredericksburg 
Power Co., 112 S.B. 775. 133° Va. -571. 


64. Rackliff v. Rackliff, 52 A. 839, 
96 Me. 261; Hines v. Robinson, 57 Me. 
324, 99 Am.D. 772; Garland v. Hods- 
don, 46 Me. 511; Deshon v. Porter, 38 
Me. 289; Davis v. Hamilton, 6. Pa. 
Super. 562; Clement v. Gould, 18 A. 
453, 61 Vt. 573; Adams v. Warner, 23 
Vt. 395; Shed v. Leslie, 22 Vt. 498. 


65. See supra § 566. 


66. Carthage Tissue Paper Mills v. 
eae of Carthage, 93 N.E. 60, 200 


67. Carthage Tissue Paper Mills 
v. Village of Carthage, supra. 


68. [a] Instances.—(1) ‘For the 
use of the mill as it now is.” Fowler 
v. Kent, 52 A. 554, 71 N.H. 388. (2) 
“For all the purposes of propelling a 
factory,’ etc. Carleton Mills Co. v. 


v. Gibson, 130 A. 
Terry v. Smith, 47 


18) Pick. 


[§ 568] dd. Time of Use. 
the grant,®® the grantee may use the water or wa- 
ter power when he chooses and as many hours a day 
as he deems proper.’° 
it is to be presumed that the parties intended a 
reasonable use of the right granted.*? 


[§ 569] (f) Size and Enlargement of Artificial 


Watercourses, Ditches, Canals, or Pipe Lines.7 
cording to some decisions in the absence of restric- 


the grantee from using the water for other pur- 
The grant should receive a practical con- 
The grant will be construed as indi- 
cating a measure of quantity where the water has 
been used for different purposes for many years.°* 
Instances where grants have been construed as a 
measure of quantity are to be found in the foot- 


Unless restricted by 


By a grant of water rights 


Ac- 


Silver, 19 A., 154, 82 Me. 215, 8 L.R.A. 
446. (3) ‘For the benefit of the 
clothing works only.” Dow y. Edes, 
58 N.H. 193, 194. (4) “A sufficient 
quantity of water for the use of said 
works.’ Comstock v. Johnson, 46 N. 
Y. 615, 616. (5) “Sufficient water to 
run and carry three run of stones, corn 
cracker, and smut-mill.” Essex Co. 
v. Gibson, 130 A. 846, 848, 82 N.H. 139. 
(6) “Taking water for grinding .. . 
with the exclusive privilege of grind- 
ing- grain.’ Hartwell v. Mutual L. 
Ins. Co., 3 N.Y.S. 452, 457, 50 Hun 497. 
(7) “To turn said fulling mill when 
the same is not wanted for carding 
wool.’”’” Wakely v. Davidson, 26 N. 
Y. 387. (8) “Sufficient for one full- 
ing-mill and the necessary machinery 
for dressing cloth,’’ ete. Garland v. 
Hodsdon, 46 Me. 511, 514. (9) ‘““Wa- 
ter enough, applied to an overshot 
wheel,” etc. Kaler v. Beaman, 49 Me. 
207, 208. (10) “Sufficient to earry on 
the business of tanning in said yard.’ 
Covel v. Hart, 56 Me. 518, 520. (11) 
“Sufficient water to carry two tub 
bellows for a blast furnace.” Sowles 
v. Minot, 73 A. 1025, 82 Vt. 344, 137 
Am.S.R. 1010. (12) “For the purpose 
of maintaining a pure water supply 
for the use of the inhabitants,” etc. 
Baltimore v. Day, 43 A. 798, 799, 89 
Ma. 561. 


69. Binney v. Phenix Cotton Mfg. 
Co., 128 Mass. 496. 


[a] Meaning of term “working 
hours.”—Binney v. Phoenix Cotton 
Mfg. Co., 128 Mass. 496; Phoenix Cot- 
ton Mfg. Co. v. Hazen, 118 Mass. 350. 


[b] Practical construction by par- 
ties.—Facts held to show that the 
interpretation of a grant of mill 
rights ‘16 hours in a day,” adopted by 
the parties, as limiting use from 6 A. 
M. to 10 P. M. was correct. Holyoke 
Water Power Co. v. Whiting & Co., 177 
N.E. 568, 276 Mass. 528. 


70. Wilton Woolen Co. vy. G H. 
Bass. & Co;) 92°A. 612, 22 Me, 4835 
Ann.Cas.1916D 1023; Oakland Wool- 
en Co. v. Union Gas, ete., Co., 63 A. 
915, 101 Me. 198; Carleton Mills Co. 
v. Silver, 19 A. 154, 82 Me. 215, 8 L. 
R.A. 446; Essex Co. v. Gibson. (N. 
H.) 130 A. 846. 


71. Essex Co. v. Gibson, supra. 


[a] Where use of water for twen- 
ty-four hours a day by a grantee in 
a deed conveying a gristmill was a 
reasonable use under the evidence, the 
grantee was entitled to exercise such 
Usp apap Co. v. Gibson, (N.H.) 130 
A. ; 


72. Cross references: 
In general see supra § 551 note 35. 
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tions in the grant, the grantee of a right to lay a pipe 
or construct an artificial watercourse is not limited 
to the size of the conduit first laid,** although there 
appears authority to the contrary.** Whether the 
burden of the easement is increased does not depend 
on the quantity of water flowing through the con- 
duit, but on the size and character of the conduit.*® 
The grant may restrict the size of a pipe or artifi- 
cial watercourse,’° and, when such is clearly intend- 
ed, the designation of the size will not be construed 
simply as a measure of quantity.’7 On the other 
hand, the grant may include the right of a grantee 
to enlarge an artificial watercourse according to fu- 
ture demands.7* If, from the terms of the grant, 
there is manifested a clear intention that the gran- 
tee shall enlarge the space originally occupied by 
him in accordance with the demands of the future, 
the enlargement will be upheld.7® Until the condi- 
tions arise, the grantee has no right to enlarge,®° and 
until such time the grantor or his successors may 
use the land not yet used by the grantee.5+. Where 
the grant contemplates the right to transport over 
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the grantor’s land such water as may be necessary 
for certain land, the right to increase the capacity 
of a ditch would arise when more water is needed.*? 
The fact that the grantee does not cut an artificial 
watercourse as wide as is permitted under the grant 
does not necessarily preclude a subsequent enlarge- 
ment within the limits of the grant.°? A grant of 
land together with the privilege of deepening a 
ditch already existing on other land of the grantor 
may include, according to the usual mode of deepen- 
ing a ditch, the right of widening it to the extent 
necessary.** An owner of a right to widen a ditch 
may be precluded from asserting his right after a 
long lapse of time during which valuable improve- 
ments by landowners have been made and which a 
widening of the ditch would destroy.*> Where a 
deed conveying a right of way for a pipe line fails 
to specify the width of the right of way, it conveys 
only such space as is reasonably necessary and con- 
venient for the purpose of the grant.*® 


[§ 570] (g) Maintenance and Repair.’7 ; Under 
general rules,°* unless specified in the instrument,®® 


Changing location of artificial water- 
course see supra § 564. 


Size of watercourse as determining 
quantity see supra § 561. 


73. Naumkeag Steam Cotton Co. v. 
American Glue Co., 139 N.H. 296, 244 
Mass. 506; Marsh y. Haverhill, 134 
Mass. 196. 


[a] Size is not considered material 
where a deed granting the right to lay 
a water pipe and conduit for electric 
wires in a described strip five feet 
wide expressly required the conduit 
to be of medium size diameter, but 
made no provision as to the size of 
the water pipe. Naumkeag Steam 
Cotton Co. v. American Glue Co., 139 
N.E. 296, 244 Mass. 506. 

[b] In determining size of pipes 
for distribution of artesian well water 
in certain proportions, the rule that 
the capacity of one pipe is to the ca- 
pacity of another pipe as the square 
of their radii must be applied, in view 
of the relative resistance to be en- 
countered by the separate streams, 
and hence the facts as to such resist- 
ance must be shown. Kirby v. Gay, 
101 So. 705, 136 Miss. 781. 


74, Gilford Hosiery Co. v. Pitman 
Mfg. Co., 3 A. 641, 63 N.H. 500; Jaqui 
Vv. Johnson, 27 IN.J.Hq.7526. 


[a] Flume.—One’s acceptance: of 
a deed conveying to him certain un- 
divided fractional parts of a dam and 
water, and the same part of a flume, 
as a way for the water to pass to his 
mill, and his conveyance, without en- 
largement or restriction, amount to an 
adoption by him of the flume then ex- 
isting as the measure of a necessary 
waterway, and he is not entitled to 
enlarge the flume on his grantee’s 
land. Gilford Hosiery Co. vy. Pitman 
Mfs. Co., 8 A. 641, 68 N.H. 500. « 


75. Crane v. McMurtrie, (Ch.) 68 
A. 892 [mod on other grounds 78 A. 
170, 77 N.J.Hq. 545]. 


76. Dewey v. Bellows, 9 N.H. 282; 
Markham vy. Stowe, 66 N.Y. 574, 


77. Markham vy. Stowe, supra. 


Specification of purpose as meas- 
ure of quantity see supra § 567. 


[a] Grant coustrued.—A grant of 
“all the water that will run through 
a lead pipe with a three-eighths of an 
inch bore,’ ete. restricts the size of | 
the pipe and is not simply a measure 


I a es a A ee es Pe eae 
For later cases, developments and changes in the law see Annotations, same title and section number, 


of quantity. Markham vy. Stowe, 66 
IN BAZ ; 

78. C. F. Lott Land Co. v.. Hegan, 
169 oP.) 1035; 17% Cale 169%) 1 Colonial 


Woolen Co. v. Trenton Water Power 

Co., 638 A. 7595-73 N.JI:Law 184;° City 

of Hugene v. Chambers’ Power Co., 
159. RP. 576, 81) Or. 352; Patterson v. 

Coober! Power Co,, 159 BP. 568, 81 
I: i 


la] “fo ‘deepen and widen the 
ditch’ means to make it deeper and 
wider than it then was and does not 
either by its terms or by reasonable 
implication, mean that in order to 
maintain it at its then depth defend- 
ants were at liberty to dump upon 
adjoining property filth and silt which 
had fortuitously accumulated on the 
bottom, thereby rendering it shal- 
lower.” City of Eugene v. Chambers’ 
Power Co., 159 P. 576, 81 Or. 352; Pat- 
terson v. Chambers’ Power Co., 159 P. 
568, 575, 81 Or. 328. 


79, Salem Capital Flour Mills Co. 
v. Stayton Water Ditch, etc., Co., 33 F. 
146, 13 Sawy. 99; City of Eugene v. 
Chambers’ Power Co., 159 P. 576, 81 
Or. 352; Patterson v. Chambers’ Pow- 
er, 'Go;, 159) P1568; 8 Or. 328. 


80. C. F. Lott Land Co. vy. Hegan,: 


LOOP LOco line Calwaleo. 
81. Gamma Alpha Bldg. Ass’n v. 
City of Bugene, 184 P. 9738, 94 Or. 80. 


82. C. F. Lott Land Co. v. Hegan, 
LES ELS Sali alwloo. 


83. Wheeler v. Wilder, 61 N.H. 2. 

84. Collins vy. Driscoll, 34 Conn. 
43. 

85. Finn v. Saffer, 208 P. 249, 71 


Colo. 570; Arthur Irr. Co. v. Strayer, 
Li) PY 724. b0-Colos 3%; 


86. Everett. Water Co. v. Powers, 
79 P. 617, 37 Wash. 143. 


87. Cross references: 


Changing location of artificial water- 


course see supra § 564, 


Basements generally see Hasements 
§§ 228-231. 


Size and enlargement of artificial wa- 
tercourse see supra § 569. 


Under: 
Contract see infra § 592. 
Lease see infra § 598. 
88. See Easements § 228. 
89. Carroll v.- Cockey’s Adm’rs, 3 


Harr.&J. (Md.) 282; Whiting Paper 
Co. v. Holyoke Water Power Co., 177 
N.E. 574, 276 Mass. 542; Essex Co. v. 
Gibson, (N.H.) 130 A. 846. 


[a] Apportionment of expense.— 
(1) Under a deed to water rights re- 
serving a certain amount of water to 
the grantor subject to its proportion- 
ate share of keeping up the ditch, it 
was held that each party was liable 
for his share of expense of repairing 
the ditch and the head gate at the 
point of diversion, although a new 
point of diversion was selected by one 
party, which selection was advanta- 
geous to both parties. Riverside Irr. 
Dist. v. Black, 136 P. 611, 25 Idaho 
98. (2) <A reservation in a deed of 
a canal for irrigation of a right of 
way to carry therein a_ specified 
amount of water, the grantor to pay 
a proportionate amount of the expense 
of maintenance, requires the grantee 
to maintain the canal and see to it 
that all of the water transported from 
it is delivered to the persons entitled 
thereto, and any expense incident to 
the oversight of the canal and dis- 
tribution of the water is a part of 
the maintenance of the canal. Rog- 
ers v. West Riverside 350-Inch Water 
Co., 124 P. 447, 18 Cal.App. 707. 


[b] Assumption of duty.—Where 
plaintiff, having as an easement a 
right to use water from a particular 
system, fed by a spring and owned 
by defendant, on requesting defend- 
ant to thaw out frozen pipes, was told 
that defendant “didn’t know whether 
he could do anything,’ and that he 
would have to wait his turn, it was 
held that such statements did not 
amount to an assumption of the duty 
so to care for the pipes, and render 
defendant liable for negligent failure 
to do so. Moffett v. Berlin Water Co., 
D2 AN 2) 2.0 SONG ED Oe 


[c] Law does not impose on gran- 
tor utmost degree of diligence to keep 
the works in repair for the protection 
of the property of the grantee and the 
continuance of the rights granted, but 
only ordinary care. Sterling Hy- 
draulic Co. v. Williams, 66 Ill. 393. 

[d] Practical construction.— 
Where a plaintiff was shown to have 
possessed aS an easement a right to 
use water from a particular system 
supplied by a spring and owned by de- 
fendant, defendant, by thawing out 
frozen pipes when requested, had not 


[§§ 569-570 


as 


§§ 570-571] 


in a grant of water rights and privileges the grantor 
is under no obligation to maintain or make re- 
Thus the grantor is under no duty to main- 
tain or repair a cistern,®! artificial watercourse, 


pairs.°° 


ditch, canal, or pipe line,®? mill,9? 


only duty of the owner of the servient estate is to 
abstain from acts inconsistent with the grantee’s en- 
Where a grantor of a mill 
site covenants to secure to his grantee sufficient wa- 
ter for his business, the grantor may not remove a 
dam which furnishes the necessary supply which 
eannot be obtained in any other way.°® 


Right to make repair. Under general rules,®? the 
owner of a water right or privilege may keep it in 
The grantee may repair an artifi- 


joyment of the right.°® 


proper repair.°° 


WATERS 


sary.” 


The 


or dam.°4 


has notice.* 


cial watercourse, canal, or ditch,®® or dam.1 For this 


thereby placed a practical construc- 
tion on the deed granting the ease- 
ment, which obligated him to continue 
to thaw them out on reasonable no- 
tice. Moffett v. Berlin Water Co., 121 
AZ or OIE IN ED, tos 

fe] Trust fund for repairs.—Un- 
der the terms of a water power com- 
pany’s grant of mill sites and mill 
powers, rents reserved were held not 
to-constitute a permanent trust fund 
to be used solely for maintenance and 
repair of dam and canals, Whiting 
Paper Co. v. Holyoke Water Power 
Co., 177 N.E. 574, 276 Mass. 542. 


90. Richardson v. Jennings, 114 S. 
i 821) 184° NLC. 9 5593-—-#. SS Royster 
Guano Co. v.. Fowles, 56 S.E. 11, 75 S. 
C. 434. 

[a] Water from well. — (1) A 
grant of land with the privilege of 
drawing water from a pipe laid from 
a well on the grantor’s adjoining land 
does not stipulate that the grantee 
will receive an adequate supply. Da- 
vis v. Spaulding, 32 N.E. 650, 157 
Mass. 431, 19 L.R.A. 102. (2) Where 
an easement consisting in a right to 
take water from a well was created 
by reservation in a deed, the obliga- 
tion to keep the well in repair is on 
the owner of the servient estate, Bal- 
Jard v. Butler, 30 Me. 94 

91. Young v. Wehmeyer, 234 S.W. 
201, 192 Ky. 589. 

92. Linton v. Miller & Lux, 257 
P. 105, 83 Cal.App. 481; Nampa, etc., 
Irr, Dist. v. Gess, 106 P. 993, 17 Idaho 
552; Joslin v. Sones, 45 N.W. 917, 80 
Iowa 534; Currie v. Silvernale, 171 N. 
W. 782, 142 Minn. 254. See Rogers 
v. Riverside Land, etc., Co., 64 P. 95, 
132 Cal. 9 (where the grantor reseryv- 
ing right of way for water through 
a canal conveyed to grantee agreed to 
pay his proportion of expense in re- 
pairs); Bridgewater Milling Corpora- 
tion of Fredericksburg v. Fredericks- 
burg Power Co., 82 S.E. 173, 116 Va. 


- 333, Ann.Cas.1916D 1027 (under a deed 


executed by complainant to a power 
company, whereby the power company 
agreed to furnish complainant water 
to run its mill, complainant agreeing, 
after the power company should put 
the canal in thorough order, to keep 
it in repair, at its own cost, after the 
company had performed its part of 
the contract, complainant was bound 
to keep it in repair). 


Maintenance and repair in general 
see supra §§ 341, 342. 


93. Bartlett v. Peaslee, 
547. 

94. Bradford v. Cressey, 45 Me. 9; 
Phelps v. Tourtellot, 9 Gray (Mass.) 
102; Cole v. Fred B. Pierce Co., 106 
A. 605, 79 N.H. 187; Com. v. Pennsyl- 
vania’ R. Co., 51 Pa. 351. See Perkins 
v. Giles, 65 N.Y. 593 (where under the 


20 N.H. 


grant it was the duty of the grantee 
to keep a dam and raceway in repair). 


[a] Construction of opening in 
dam.—Where plaintiff's grantor con- 
veyed to defendant’s grantor the right 
to build a dam across a river and abut 
the same against the bank on the 
farm of plaintiff’s grantor, reserving 
“all water rights and privileges to 
use the same from said dam,” plain- 
tiff could not compel defendant at its 
own expense to construct an opening 
in the dam for plaintiff’s use. Harris 
v. Ft. Miller Pulp & Paper Co., 92 N. 
Ved 9, 103. App lolva Diag ao: 

[b] Construction of covenant by 
grantee to pay for repairs.—W oolis- 
eroft v. Norton, 15 Wis. 198. 

[ec] Replacement of dam.—In the 
absence of agreement, the grantor is 
under no obligation to rebuild the 
dam. Richardson v. Jennings, 114 S. 
E. 821, 184 N.C. 559; Trudeau v. Field, 
38 A. 162, 69 Vt. 446. 

Maintenance and repair in general 
see supra § 371. 

95. Young v. Wehmeyer, 234 S.W. 
201, 192 Ky. 589; Moffett v. Berlin 
Water Con 121A 22s Sie N. bie. 79s 
Bartlett v. Peaslee, 20 N.H. 547. 

96. Rosamund v. Forgie, 18 Grant 
Ch:- (Ont:)23:7:0: 


97. See Easements § 231. 


98. Hammond vy. Woodman, 41 Me. 
177, 66 Am.D. 219. 


99. Hammond v. Woodman, supra. 
1. Edgett v. Douglass, 22 A. 868, 


i Pa. 95; Frailey v. Waters, 7 Pa. 
pals 

2. Johnson y. Hyde, 33 N.J.Eq. 
632; Edgett v. Douglass, 22 A. 868, 
144 Pa. 95; Frailey v. Waters, 7 Pa. 
221; Houk v. Robinson, (Tex.Civ. 


App.) 160 S.W. 120. 


3. See Hasements §§ 145-147; Ven- 
dor and Purchaser §§ 827, 828. 


Covenant running with land see in- 
fra § 572. 


4 Cal.—Relovich v. Stuart, 295 P. 
819, 211 Cal. 422; Fresno Canal, ete., 
Co. v. Rowell, 22) P. 53, 80 Cali: 114, 
13 Am+S.R:112% Cairns vi Haddock, 
DZ Par222, 60.Cal Apps 83 Potter 
Huffman Land & Live Stock Co. v. 
Witcher, 191 P. 725, 48 Cal.App. 93; 
Telander v. Tujunga Water & Power 
Co., 185 P. 504, 438 Cal.App. 492 [quot 
Gye]. 

Colo.—Felger v. Walcher, 218 P. 
1047, 74 Colo. 88; Edwards v. Roberts, 
144 P. 856, 26 Colo.App. 538. 


I1l.—Druley v. Adam, 102 Ill. 177. 

Ky.—Smith v. City of Kuttawa, 1S. 
W.(2d) 979, 222 Ky. 569. 

Me.—Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875; Rol- 
lins v. Blackden, 58 A. 69, 99 Me. 21. 
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purpose the grantee has a right to enter the land 
of the grantor when repairs are reasonably neces- 


[§ 571] (h) Successors of Grantor. Under gen- 
eral rules,* a subsequent purchaser of land with 
notice that it is subject to a water right or privilege 
takes subject to the burden,* but a subsequent bona 
fide purchaser of the land for value takes free of 
the easement imposed.® 
through which an existing artificial watercourse is 
in operation, he takes the land subject to the bur- 
den.® A corporation, whether private or public, pur- 
chasing water rights, ditches, and a canal system, 
takes subject to the duties and burdens of which it 


Where one buys land 


Neb.—De Conly v. Winter Creek 
Canal Co., 193 N.W. 157, 110 Neb. 102. 


N.Y.—Mason vy. Thwing, 87 N.Y.S. 
991, 94 App.Div. 77. 


Or.—Coffman y. Robbins, 8 Or. 278. 


Pa.—Eshleman v. Parkesburg Iron 
Co., 84 A. 8399, 235 Pa. 439. 


Tex.—Thomas v. Fin & Feather 
Club, 171 S.W. 698, 106 Tex. 490 [rev 
(Civ.App.) 138 S.W. 150]; Houk v. 
Robinson, (Civ.App.) 160 S.W. 120. 


[a] Right to rental for use of wa- 
ter.—(1) Where the grantee acquired 
land unencumbered by a purported 
easement to take water therefrom, 
which the grantor afterward attempt- 
ed to convey to another, he acquired 
no right to collect from the grantee of 
the water rights a stipulated monthly 
rental. Colley v. Atlanta & W. P. R. 
Co., 124 S.E. 818, 32 Ga.App. 711. (2) 
Where owners of land granted to a 
water company, in consideration of a 
specified amount to be paid annually, 
the right to take and use the water 
from two streams upon the land, and 
to enter upon the land and lay flumes, 
pipes, etc., for such purpose, and 
thereafter conveyed the land to third 
parties by warranty deed making con- 
veyance subject to the water com- 
pany’s easement, the third parties’ 
successor in interest was entitled to 
the annual rental for the use of the 
water as against third parties’ gran- 
tors who had originally granted the 
easement. City of Raymond v. Arm- 
strong, 203 P. 50, 118 Wash. 272. 


5. Powers v. Perry, 106 P. 595, 12 
Cal.App. 77; Sharpe v. Matthews, 12 
Ky.Op. 27; Goldstein v. Hunter, 178 N. 
E. 675, 257 N.Y. 401 (sewer connec- 
tions). 


Bona fide purchasers generally see 
Vendor and Purchaser §§ 905-1068. 


6.- Franklin v. Pollard Mill Co., 6 
So. 685, 88 Ala. 318; Kane v. Porter, 
235 P. 561, 77 Colo. 257, 44 A.IL.R. 165; 
Arthur Irr. Co. vy. Strayer, 115 P. 724, 
50 Colo. 371; City of Eugene v. Cham- 
bers’ Power Co., 159 P. 576, 81 Or. 352; 
Patterson v. Chambers’ Power Co., 159 
P. 568, 81 Or. 328. 


7. Telander v. Tujunga Water & 
Power Co., 185 P. 504, 43 Cal.App. 492 
[quot Cyc]; Knowles v. New Sweden 
Inr Dist. 101, P81, 6. Idaho wili,weo5. 


[a] Effect of contract with pur- 
chaser.—Where a grantee is entitled 
to certain water from a well and the 
grantor subsequently conveys his 
property to a water company, includ- 
ing the well and water system, sub- 
ject to the grantee’s rights to water, 
a contract between the grantee and 
the water company to continue the 
supply of water to the grantee does 
not affect the grantee’s rights regard- 
less of the validity of the contract. 
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[§ 572] g. Covenants. General rules® are ap- 
plicable to covenants contained in grants of water 
rights and privileges.1° The general rules of con- 
struction!! are applicable.t2 Under and subject to 
general rules,!® covenants concerning water rights 
and privileges may run with the land so as to bind 
subsequent grantees.1# A covenant by a grantee 
for himself, his heirs and assigns, to restrict the 
use of water for particular purposes may run with 
the land.1> A covenant by a grantee that the gran- 
tor may take water from the grantee’s flume is not 
breached by the grantee’s failure to construct a 
flume.1® A covenant by a grantee to convey water 
to the grantor’s land from a spring on the land 
granted is not violated by destroying the spring and 
supplying water from another part of the land.17 A 
covenant by a grantee to allow the grantor the free 
use of water from a pipe line over a right of way 
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[§§ 572-578 


conveyed does not require the grantee to convey 
water through the pipe line perpetually.*§ 


[§ 573] h. Termination and Revival of Rights.‘ 
A grant of a water right or privilege may terminate 
according to the terms of the grant.?° If the grant 
is subject to be defeated on the nonperformance of 
certain conditions, the grantor may not terminate 
the right without clear proof of the breach of the 
conditions.21. When a granted water privilege is 
created in such terms as to make it appurtenant to 
a particular mill or factory, rather than to any de- 
seribed parcel of land, it is lost when the mill or 
factory goes to decay or is destroyed and not re- 
built.2?, An easement consisting of a right to take 
water from a well is extinguished when the well is 
justifiably abandoned and destroyed by the owner.?? 
An easement for a raceway is not extinguished be- 
cause the grantee of the raceway easement has sold 


McIntyre v. Consolidated Water Co., 
270 BP. 444, 205 Cal. 231. 

8. Water rights as breach of cove- 
nant against encumbrances see Cove- 
nants § 124. 

9. See Covenants 15 C.J. p 1204. 

Action of covenant see Covenant, 
Action of 15 C.J. p 1187. 

10. See cases infra this note. 

[a] Covenant or condition.—A re- 
quirement in a deed to return waste 
water to the grantor’s land was helda 
covenant rather than condition of 


grant. Nichols v. Fernald, 131 A. 836, 
82 N.H. 186. See Covenants § 13. 
[b] Failure of supply from nat- 


tral causes.—A covenant to furnish 
from the grantor’s canal a sufficient 
quantity of water to propel the ma- 
chinery in a certain mill or factory is 
not a covenant against great droughts 
or unusual and excessive low stages 
of the water. Water Lot Co. v. Leon- 
ard, 30 Ga. 560. 


11. See Covenants § 15 et seq. 

12. Beckham v. Ward County Irr. 
a No. 1, (Tex.Civ.App.) 278 S.W. 
316. 

13. See Covenants §§ 66, 70. 


Water rights passing as appurten- 
eee Bs land see infra §§ 579-585. 


U.S.—Murphy v. Kerr, 5 F.(2d) 
908, 41 A.L.R. 1359 [aff 296 F. 536]. 
Colo.—Farmers’ High Line Canal, 
etc., Co. v. New Hampshire Real Es- 
tate Co., 92 P. 290, 40 Colo. 467; Hot- 
tell v. Farmers’ Protective Assoc., 53 
Peel, 2p COLO: 6d. Aims. FasL) 


Ga.—Muscogee Mfg. Co. v. Eagle & 
Phenix Mills, 54 S.H. 1028, 126 Ga. 210, 
TR AeNe SLi oos 


1ll.—Sterling Hydraulic Co. v. Wil- 
liams, 66 Ill. 393. 


N.Y.—Nye v. Hoyle, 24 N.E. 1, 120 
N.Y. 195; Gould v. Partridge, 64 N.Y. 
S. 870, 52 App.Div. 40. 


Tex.—Beckham v. Ward County Irr. 
Dist. No. 1, (Civ.App.) 278 S.W. 316. 
But see West v. Giesen, (Civ.App.) 
242 S.W. 312 [rev on other grounds 
(Commn.App.) 6 S.W.(2d) 96] (a 
covenant placing a perpetual obliga- 
tion on purchasers to maintain a wa- 
ter supply does not run with the 
land) 


Wis.—Wooliscroft v. Norton, 15 
Wis. 198. 


Eng.—Cooke v. Chilcott, 3 Ch.D. 
694. 
{a] Covenant to construct and 


maintain flume across a canal for the 
grantor was held to run with the land. 


Beckham v. Ward County Irr. Dist. 
No. 1, (Tex.Civ.App.) 278 S.W. 316. 

[b] En California, under the provi- 
sions of Civ. Code § 806, the extent of 
a servitude is determined by the 
terms of the grant, and, under an ex- 
press covenant that a certain quan- 
tity of water should flow perpetually 
from the grantor’s to the grantee’s 
lands, which covenant should bind the 
grantor’s heirs, successors, and as- 
signs, no question arises as to wheth- 
er the covenant runs with the land. 
Los Robles Water Co. v. Stoneman, 
79 P. 880, 146 Cal. 203. 


15. Warren v. Munroe, 15 U.C.Q.B. 
(Ont.) 557 


16. Duckworth v. Watsonville Wa- 
ie & Light, Co., 150: P.. 58, 170.Cal 
425. 


[a] Construction of dam at lower 
site is not breach of covenant reserv- 
ing use of power to grantor of upper 
site. Anderson v. Otter Tail Power 
Co., 220 N.W. 404, 175 Minn. 81. 


17. Chamberlain v. Baltimore, etc., 
R. Co,., 8 A... 267, 66 Md. 518. 


18. Tone v. Tillamook City, 
P. 938, 58 Or. 382. 


19. Cross references: 
In general see supra § 551 note 35. 
Termination: 

Contracts see infra § 594. 


Hasements generally see Hasements 
§§. 148-180 


Licenses see infra §§ 588-590. 
Rights: 
Prescriptive see supra § 408. 


Reserved or excepted see infra § 


578 


Under deeds generally see Deeds 
§§ 470-480. 

20. G. W. Featherston Min. Co. v. 
Young, 45 S.E. 414, 118 Ga. 564. 

[a] Thus (1) a grant to a mining 
company of a water privilege ‘to 
continue as long as the said company 
shall mine ore and use water from 
said location; then they must move 
their property, and vacate said prem- 
ises,’”’ ceased when the mine for which 
the water was used was abandoned. 
Featherston Min. Co. v. Young, 45 S. 
BE. 414, 118 Ga. 564. (2) A deed giv- 
ing the grantee the use of water from 
a windmill cistern located on other 
land of the grantor “as long as there 
is water therein” entitled the grantee 
to water as long as there was water 
in the cistern. Young v. Wehmeyer, 
234 S.W. 201, 192 Ky. 589. 


[b] Reconveyance.—Where claim- 


114 


ant sold his stock in an irrigation 
company to his codwner, and convey- 
ed to the corporation a right of way 
over certain land for a spillway in 
consideration of five hundred dollars 
payable on terms and thirty five thou- 
sand dollars in water rights, and the 
corporation defaulted in its contract 
to furnish water under the rights, 
and it was subsequently held that the 
conveyance of Such water rights was 
invalid, claimant, having acted in 
good faith, was entitled to a recon- 
veyance of the spillway as against de- 
fendant’s receiver for failure of con- 
sideration. Pederson v. North Yaki- 
ma & Hast Selah Irr. Co., 116 P. 279, 
63 Wash. 636. 


[c] Foreclosure of mortgage.— 
Implied riparian easements accru- 
ing to purchasers -of land border- 
ing on an artificial lake, through 
severance of common _ ownership, 
were not lost by foreclosure of mort- 
gage under which they claimed, where 
mortgage followed improvement, 
Greisinger vy. Klinhardt, 9 S.W.(2d) 
978, 321 Mo. 186. 


21. Hadley v. Hadley Mfg. Co., 4 
Gray (Mass.) 140. sf ce 


[a] Thus a grant of liberty to 
erect a mill on a stream and of the 
use of the stream, ‘so long as [the 
grantee] shall keep a grist mill there 
in good repair,’ if it is to be con- 
strued as a grant on condition subse- 
quent, is not defeated without clear 
proof of breach of the condition. 
Hadley v. Hadley Mfg. Co., 4 Gray 
(Mass.) 140, 1438. 

Construction of conditions subse- 
quent generally see Deeds § 381. 


‘22. Day v. Walden, 10 N.W. 26, 46 
Mich. 575; Percival v. Williams, 74 
AN S21, 82 Vit. boas 


{a] Right to repair.—Where an 
easement to take water power and 
water from _a mill and flume termi- 
nated by destruction of the mill 
buildings and flume by a flood, the 
owner of the easement had no right 
of repair, since such right exists only 
as an incident to the principal ease- 
ment, which having been extinguish- 
ed could not be revived. Percival v. 
Williams, 74 A. 321, 82 Vt. 531. 


Sonn Smith vy. Margerum, 21 Pa.Co. 


[a] Easement acquired by owner 
of lots, over lands of water company, 
under contract of company to furnish 
water, is not extinguished by act of 
street. contractors in removing water 
pipes. Coulter v. Sausalito Bay Wa- 


veh Co., 10 Pi(2d) 80, 122) Cal. App: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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part of the tract and reserved the water power or 
easement, as long as the water taken is necessarily 
used on that tract.24 Where a water right is not 
appurtenant to any particular parcel of land, the 
fact that the land conveyed with the water right is 
later submerged by water and rendered useless does 
not extinguish the water privilege.*° Where, under 
the contract by which a water right was granted, the 
grantee’s rights were.to be forfeited on his failure 
to complete certain works within a stated time, the 
fact that he had expended on the work large sums 
which would be lost to him in ease of a forfeiture was 
held no ground for relieving him therefrom, where 
the grantor was not in fault and his damages were 
‘difficult to estimate.?°® 


Abandonment.?7 While a grant of a water right 
may be terminated by abandonment,?® the abandon- 
ment cannot be found unless it clearly appears that 
such abandonment was intended by the owner.?® 
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acts indicating an intention to abandon, mere non- 
user does not constitute an abandonment.*? These 
rules are applicable in the case of a right to the use 
of well or spring water,*? to the use of water from 
a stream or ditch®* for irrigation,*+ to the use of 
water from a milldam,?® or to the use of a drainage 
ditch.®® 


Merger by unity of title. Subject to rules else- 
where considered,?? an easement of water rights may 
be lost by a merger of the titles to the dominant 
and servient estates.*% : 

Effect of termination. The title to a pipe line laid 
under an easement on the grantor’s land is not lost 
by an abandonment of the easement.*® 


Revival. Under general rules,*° if a water right 
is once extinguished, it cannot be revived,*? but it 
may be revived if the right is merely suspended.*” 


[§ 574] 2. Reservations and Exceptionst*—a. In 


Under general rules,*® unless there are unequivocal 


24. City of Eugene v. Chambers’ 
Pewer Co., 159 P: 576, 81 Or. 352; 
Patterson v. Chambers’ Power Co., 
159 P. 568, 81 Or. 328. 

25. De Witt v. Harvey, 
(Mass.) 486. 

26. Farmers’ Pawnee Canal Co. v. 
Pawnee Water Storage Co., 107 P. 
286, 47 Colo. 239. 

27. Abandonment generally 
Abandonment 1 C.J. p 4. 


28. Van Rossum v. Grand Rapids 
Brewing Co., 89 N.W. 370, 129 Mich. 
530; Snell v. Levitt, 18 N.E. 370, 110 
INDYe) DOS! “ad READ 44-2 Churchiwv: 
State, 117 P. 711, 65 Wash. 50. 


‘29. Willard v. Stone, 149 N.E. 681, 
253 Mass. 555; Clement v. Rutland 
Country Club, 108 A. 843, 94 Vt. 63; 
Schumacher v. Brand, 130 P. 1145, 72 
Wash. 543. 


[a] WNonuser and abandonment ap- 
ply to easement only, and not to a 
ee in land. Tinker v. Bessel, 99 N. 
E. 946, 213 Mass. 74. : 


4 Gray 


see 


30. See Abandonment § 11; Ease- 
ments § 151. 
31. Cal.—Grifin v. Parker, 13 P. 


(2d) 403, 124 Cal.App. 701. 


Colo.—Farmers’ High Line Canal, 
etc., Co. v. New Hampshire Real Es- 
tate Co., 92 P. 290, 40 Colo. 467. 


Mass.—Gloucester Water Supply 
Co. v. Gloueester, 60 N.E. 977, 179 
Mass. 365; Blood v. Millard, 51 N.E. 
527, 172 Mass. 65. 

Mich.—Day v. Walden, 10 N.W. 26, 
46 Mich. 575. 

N.H.—Howard v. Britton, 41 A. 269, 
67 N.H. 484. 

N.J.—Johnston v. Hyde, 33 N.J.Eq. 
632. 

N.Y.—Snell v. Levitt, 18 N.E. 370, 
110. N.Y. 595, 1.L.R.A. 414; Casler’ v. 
Shipman, 35 N.Y. 533; Miller v. Clary, 
TITANS: SOC. 

Pa.—Lacy v. Arnett, 33 Pa. 169. 

Vt—cClement v. Rutland Country 
Club, 108 A. 843, 94 Vt. 63; Percival 
v. Williams, 74 A. 321, 82 Vt. 531. 

Va.—Norfolk, etc., R. Co. v. Oben- 
shain, 59 S.E. 604, 107 Va. 596. 

Wash.—Everett Water Co. v. Pow- 
ers, 79 P. 617, 37 Wash. 143. 

[a] Right to well water not aban- 
doned.—The fact that a _ privately 
owned water system was sold by de- 
fendant water company to defendant 
city and became part of a public util- 
ity, with knowledge and consent of 
plaintiffs, who, as appurtenant to 


General. 


their lands, owned water rights in a 
well granted by a predecessor of de- 
fendant, did not cause plaintiffs to 
lose their rights by abandonment not- 
withstanding the wells and system 
were altered and enlarged by defend- 
ants. McIntyre v. Consolidated Wa- 
ter Co., 270 P. 444, 205 Cal. 231. 


[b] In California.—Palermo Land 
& Water Co. v. Railroad Commission 
of State of California, 160 P. 228, 
173 Cal. 380; the doctrine that an 
easement acquired by use is lost by 
disuse, under the express provisions 
of Civ. Code §§ 811, 1411, does not 
apply to a water right acquired by 
conveyance. Copeland v. Fairview 
eras & Water Co., 131 P. 119, 165 Cal. 


32. Cal.—Griffin v. Parker, 13 P. 
(2d) 408, 124 Cal.App. 701. 
Mass.—Willard v. Stone, 149 N.E. 


681, 253 Mass. 555; Blood v. Millard, 
51 N.E. 527, 172 Mass, 65. 
N.H.—Howard v. Britton, 
269, 67 N.H. 484. 
N.Y.—Snell v. Levitt, 18 N.E. 370, 
PLO NoYes 595,51, Tus A. 404, 
Vt.—Clement v. Rutland Country 
Club, 108 A. 8438, 94 Vt. 63. 
Wash.—Church vy. State, 117 P. 711, 
65 Wash. 50. 


33. Everett Water Co. v. Powers, 
79 P. 617, 37 Wash. 148. 


34. Palermo Land & Water Co. v. 
Railroad Commission of State of Cal- 
ifornia, 160 P. 228, 173 Cal. 380. 


41 A. 


35. Casler v. Shipman, 35 N,Y. 
533; Percival v. Williams, 74 A. 321, 
S20 Vt. 15849 


36. Schumacher vy. 
1145, 72 Wash. 548. 


[a] Use of ditch by third persons. 
—Where plaintiffs, as owners of the 
dominant tenement, were entitled to 
an easement in a drainage ditch, they 
did not lose their rights by reason of 
the fact that other persons used the 
ditch. Schumacher v. Brand, 130 P. 
1145, 72 Wash. 548; Brand v. Lien- 
kaemper, 130 P. 1147, 72 Wash. 547. 


37. See Easements §§ 156-161. 


38. Rackliff v. Rackliff, 52 A. 839, 
96 Me. 261. 


[a] Estates not merged.—Where 
contracts of purchase of adjoining 
pieces of land held under separate 
ownership were never completed, 
easement of the owner of one tract 
to use spring on other tract was not 
extinguished by merger. Signorelli 
v. Edwards, 8 P.(2d) 194, 120 Cal.App. 


Brandeis Olt. 


Provided appropriate words are used,** 


614. 


[b] Implied grant of right to use 
spring is not affected by a conveyance 
by the wife of the owner of the domi- 
nant tract to the owner of servient 
tract in consideration of continuance 
of right to such use. Gentry vy. Pier- 
eyy 193) Saws LOM el 75k ye lis. 


39. Fulton Inv. Co. v. Farmers’ 
Reservoir & Irrigation Co., 231 P. 61, 
76 Colo. 472. 


Preventing removal as conversion 
see Trover and Conversion § 55. 


Right of entry to take pipes see 
Trespass § 108. 


40. See Easements § 180. 


41. Percival v. Williams, 74 A. 321, 
Sa) Mites soos 


42. Griffin v. Parker, 13 P.(2d) 403, 
124 Cal.App. 701. 


[a] Basement to take water from 
well on adjoining lot was revived, 
after nonuser due to well’s becoming 
choked, when servient tenant cleaned 
out well, although he was not bound 
to clean it out. Griffin v. Parker, 13 
P.(2d) 403, 124 Cal.App. 701. 


43. Cross references: 


In general see supra § 551 text and 
note 35. 


ea generally see Deeds §§ 339- 


Easements generally see Easements 
§§ 89-101. 


44. Cal.—Painter Vv. Pasadena 
and CLO COne 2 aha OOO Omelle 

Me.—Hammond v. Woodman, 41 
Me. 177, 66 Am.D. 219. 

N.H.—Keysar v. Covell, 62 N.H. 


283. 


DN Coe neck v. Dockery, 52 N.C. 

Vt.—Hill v. Shorey, 42 Vt. 614. 

[a] Certainty.—(1) A reservation 
of so much water as is necessary to 
work a “No. 5 hydraulic ram’ is not 
void for uncertainty as to the quan- 
tity of water, where it appears that 
the quantity necessary for the pur- 
pose can be ascertained by mere 
mathematical computation. Walker 
Ve Tllune StOngwi0) Ein eee, how Ga leone 
(2) A reservation of water for what 
one family may need for domestic 
and household purposes to be used on 
a forty-acre tract, and for such 
amount as the family may need in 
case of fire to the extent of the service 
capacity of a three-inch pipe, is not 
void for uncertainty. Everett Water 
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under general rules,*® a grantor on conveyance may 
reserve the use of water from a stream,*® or from a 
spring or well,*7 or may reserve boating and fishing*® 
privileges in waters covering the land,*® or a right 
to construct and maintain an aqueduct, ditch, or ca- 
nal over the grantee’s land,°® and to take the water 
Even if appurtenant to an entire tract 
a water right in the nature of an easement may be 
reserved in a grant of any parcel of such tract, with- 
out extinguishing the easement.°?. The grantee is in 
such a case bound to do nothing to obstruct or in- 


therefrom.°1 


terfere with the rights reserved.°* 
Implied reservations. 


we v. Powers, 79 P. 617, 37 Wash. 


45. See Deeds §§ 3389-366; 
ments §§ 97-101. 


46. Walker v. Lillingston, 70 P. 
282, 187 Cal. 401; Forest Lakes Mut. 
Water Co. v. Santa Cruz Land Title 
Co., 277 P. 172, 98 Cal.App. 489; Unit- 
ed Paper Board Co. v. Iroquois Pulp 
& Paper Co., 123 N.H. 200, 226 N.Y. 
388; Henderson Estate Co. v. Carroll 
Electric Co., 82 N.H..1127, 189 N.Y. 
531; Lawrence v. Whitney, 9 N.Y.St. 
389, 45 Hun 588 [aff 22 N.E. 174, 115 
N.Y. 410, 5 L.R.A. 417]; Lord v. Syd- 
sys 12 Moore P.C. 473, 14 Reprint 


[a] Riparian owner may make a 
valid reservation of the use of the 
water of a stream. Walker v. Lil- 
lingston, 70 P. 282, 137 Cal. 401; Unit- 
ed Paper Board Co. v. Iroquois Pulp 
oe Paper Co., 123 N.E. 200, 226 N.Y. 


{b] Reservation or exception.— 
(1) Provisions of deed held an ex- 
ception. Forest Lakes Mut. Water 
Co. v. Santa Cruz Land Title Co., 277 
P. 172, 98 Cal.App. 489. (2) Under a 
deed investing the grantee with the 
legal title to all the premises, but 
reserving to the grantor the right to 
derive a water supply from the par- 
ticular stream, using the reservoir 
and pipes laid on the premises con- 
veyed, the easement arises from a 
reservation, and not from an excep- 
tion in the deed. Sheffield Water Co. 
Hires Tanning Co., 74 A. 742, 225 Pa. 
614. 


Reservations and exceptions distin- 
guished generally see Deeds § 339. 

47. Churchill v. Harris, 154 N.E. 
87, 257 Mass. 499; Goodrich v. Bur- 
bank, 12 Allen (Mass.) 459, 90 Am.D. 
161. 


Hase- 


{a] Recital in deed that the gran- 
-tor reserves to himself, his heirs and 
assigns, “one half of the spring of 
water which now runs to the build- 
ings on said premises” is a reserva- 
tion. Churchill v. Harris, 154 N.E. 
87, 88, 257 Mass. 499. 


[b] Reservation or exception.— 
(1) Provisions of deeds as to use of 
spring water held an exception and 
not a reservation. Owen yv. Field, 102 
Mass. 90; Haldiman v. Overton, 115 
A. 699, 95 Vt. 478. (2) Provisions of 
deed as to the use of well water held 
a reservation. Ives v. Van Auken, 34 
Barb. (N.Y.) 566. 


48. Right of fishing generally see 
Fish §§ 9-41. 

49. Bosworth v. Nelson, 158 S.E. 
306, 172 Ga. 612; Bosworth v. Nelson, 
152. S.H.°575, 170 Ga. 279. 


[a] “Boating” as used in reserva- 
tion is conveyance by boat merely for 
amusement or for carriage of persons 
or freight. Bosworth v. Nelson, 158 
S.E.. 306, 172 Ga. 612. See Boating 


Under general rules,®4 a 
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reservation may sometimes be raised by implica- 
tion,®® but according to some decisions the element 
of strict necessity must exist.°° 


Validity. General rules regarding the validity of 
a reservation or exception®’ apply.°° | r 
tion must not be repugnant,°® or indefinite and 


58 The reserva- 


[§ 575] b. Construction and Operation—(1) In 
Under general rules,°? a grant,°? reserva- 
tion, or exception of a water right or privilege should 


be construed in accordance with the intention of the 


parties.®* 


8 C.J. p 1134 text and note 31 et seq. 


50. Johnston v. Hyde, 32 N.J.Eq. 
446; Remfry v. Surveyor-Gen., [1896] 
AS Cr OS: 


51. Grand Valley Irr. Co. v. Lesh- 
Che Cay eee VE ROAS (Okoker (Si 


fa] Presumption of right to make 
reservation.—Where the grantor of 
mill property which was a part of a 
farm reserved to himself the right 
of taking out water from the mill 
pond through a trunk not exceeding 
in size a circular tube of thirty inch- 
es in diameter on the inner side, 
which could be used for the purpose 
of driving any machinery excepting 
a Sawmill, ete., it must be assumed 
that he had the right to make the 
reservation for the benefit of the farm 
which contained land on the river be- 
low upon which a structure might 
be erected, but which was insufficient 
for the development of a water pow- 
er, especially where the grantee in 
deeds and mortgages made by him 
inserted the reservation by reference 
to the deed in which it was contain- 
ed. Harris v. Curtis, 124 N.Y.S. 263, 
139 App.Div. 393. 

52. City of Eugene v. Chambers’ 
Power 'Co;,. 159 —Pav 5765 81. .Ors Boas 
Patterson y. Chambers’ Power Co., 
169, PB. 568, (31 Or. 328: 


53. Alhambra Addition Water Co. 
v. Mayberry, 25 P. 1101, 88 Cal. 68. 


Mee See Deeds § 341; Easements 
dattas 

55. Pratt v. Lamson, 2 Allen 
(Mass.) 275; Browning v. Lewis, 64 


P. 304, 39 Or. 11. See Gilford Hosiery 
Co. v. Pitman Mfg. Co., 3 A. 641, 63 
N.H. 500 (a grantor of land, togeth- 
er with certain water rights and an 
undivided interest in a flume which 
erosses the land conveyed and is in 
use for the enjoyment of water 
rights, has not, by implication, the 
right to appropriate a portion of the 
land described in the deed for the 
enlargement of the flume in order 
that he may have a full and effective 
enjoyment of his own water rights 
on the same flume below). 


[a] Where lands conveyed were 
not visibly subject to easement for 
the use of water in favor of another 
tenement, and no reservation of such 
right was made in the deed, a sub- 
sequent conveyance of such right by 
the same grantor passed nothing. 
Hall v. Kane, 122 N.Y.S. 967, 138 App. 
Div. 450. 


56. Brown v. Fuller, 130 N.W. 621, 
165 Mich. 162, 33 L.R.A.N.S. 459, Ann. 
Cas.1912C 853. 


[a] In Utah, where a right of way 
for an irrigation ditch can be obtain- 
ed under the statute of eminent do- 
main, the right cannot be obtained 
on the theory that it is a way of ne- 
cessity. Alcorn v. Reading, 243 P. 
922, 66 Utah 509. 


If the parties’ intention is clearly ex- 


57. See Deeds §§ 343-345. 
58. See infra text and notes 59, 
60. 


59. Richter v. Granite Mfg. Co., 
174 S.W. 284, 107 Tex. 58, L.R.A.1916A 
504 [answer conformed to (Ciyv.App.) 
178 S.W. 1022]; Grogan v. City of 
iow neo, (Tex.Civ.App.) 214 S.W. 
532. 

60. Richter v. Granite Mfg. Co., 
(Civ.App.) 178 S.W. 1022 [conforming 
to answer 174 S.W. 284, 107 Tex. 58, 
L.R.A.1916A 504]. 


61. See Deeds §§ 346-366. 


Easements generally see 
ments §§ 97-101. 


62. See supra § 557. 


Ease- 


68. Conn.—Scovil v. Kennedy, 14 
Conn. 349. 
Ind.—Langsdale_ vy. Geisendorff, 


6iaebaGs el. 


Mass.—Churchill v. Harris, 154 N 
E. 87, 257 Mass. 499; Goddard v. Da- 
ken, 10 Metce. 94. 


N.Y.—Hoyt v. Carter, 16 Barb. 212 
{aff 16 Barb. 221 note]; Case v. 
Haight, 3 Wend. 632. F 


Pa.—Lacy v. Green, 84 Pa. 514. 

R.I.—Ballou v. Harris, 5 R.I. 419. 
age v. Shepard, 4, Coldw. 

5% 

Utah.—East Grouse Creek Water 
Co. v. Frost, 245 P. 338, 66 Utah 587. 


Ont.—Seaman v. Sauble Falls L. & 
P. Co., 26 Ont.W.N. 44 [aff 24 Ont. W. 
N. 603]; St. Mary’s Milling Co., Ltd., 
v. St. Mary’s, 10 Ont.W.N. 420 [mod 
10 Ont.W.N. 121]. 


[a]. Particular conveyances con- 
strued.—(1) In general. Painter v. 
Pasadena Land, etc., Co., 27 P. 539, 
91 Cal. 74. (2) A deed reserving to 
grantors the amount of water of a 
stream formerly “held, used, or claim- 
ed,” by the former owner was held 
to reserve only a portion of the wa- 
ter actually taken and used by the 
former owner. Drake vy. Tucker, 184 
P. 502,'43 Cal.App. 53. (3) A clause 
in a deed from complainant to a pow- 
er company conveying all his water 
rights near a certain point was held 
not a reservation of the overflow of 
the power company’s dam at its then 
height so as to prevent it from there- 
after raising the height to meet the 
demands of its business. Bridgewa- 
ter Milling Corporation of Fredericks- 
burg v. Fredericksburg Power Co., 
82 S.E. 1738, 116 Va. 838, Ann.Cas. 
1916D 1027. See Lyon y. Piser, 149 
N.YGS, Lote l63: App ADivas Ske. aeGaD 
Construction as to implied reserva- 
tion. See Johnson v. Conant, 7 A. 116, 
64 N.H. 109. 


[b] _Gonveyance of mill site, falls, 
and privileges “exclusive of the grist- 
mill now on said falls, with the right 
of maintaining the same’ secures to 
the grantor no title to the soil, but 
only a right to the use of the mill 


For later cases, developments and changes i.. ‘(he law see Annotations, same title and section number, 


oe 


ah 


q 
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pressed, little weight should be attached to technical 
definitions of the terms used.°* Where a reservation 
is ambiguous, it is to be construed against the gran- 
tor.°° The reservation may be available to the sue- 
cessors or assigns of the grantor, even without words 
of inheritance.®® Under general rules,°* a grant®® 
or reservation of a water right or privilege conveys 
by implication the right to do what is necessary to 
make the reservation effective and beneficial.°® The 
reservation of a water right does not of itself impart 
a use in the grantor to the exclusion of the grantee,*° 
but, if an exclusive use is intended, it should be so 
expressed in the deed.71. Where a grant of water 
rights contains exceptions, that construction should 
be favored which gives practical effect to all the 
terms of the exception.’? Where the grantor is un- 
der contract to convey water rights, a sale to a third 
person in which the grantor reserves to himself so 
much water as is necessary to fulfill the require- 
ments of the pending contract does not pass any 
water rights to which the contract purchaser is enti- 
tled.72 Where an owner conveys part of his land 
adjoining a creek and thereafter conveys addition- 
al land to the same grantee, reserving boating priv- 
ileges to cover all the property, the reservation in- 
cludes both conveyances.** General rules’® apply 
in determining whether a reservation or exception is 
repugnant’® to the grant."* 


Artificial watercourses, ditches, and canals. Gen- 
eral rules as to the construction and operation of 
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reservations and exceptions apply to rights in artifi- 
cial watercourses.“ A reservation of a right to use 
the water of a ditch or canal across land conveyed 
creates an easement.’® A right to the use of water 
from a ditch may be reserved as appurtenant to the 
grantor’s Jand.8° Where an owner conveys a ditch 
for a purpose which necessitates the destruction of 
the ditch, a reservation of a water right does not 
carry with it the right to use the ditch to convey the 
reserved water to the grantor’s land.*+ 


Wells and springs. General rules®? of construc- 
tion apply to reservations and exceptions of spring 
or well water.* If intended by the parties, the reser- 
vation of a well may inelude the land in which the 
well is dug,®4 or a reservation of water from a spring 
or well situated on the grantee’s land may create an 
easement appurtenant to the grantor’s land in con- 
nection with which it is used.8° A reservation of 
one half of the waters of a spring results in the 
grantor and the grantee being owners in fee as ten- 
ants in common of so much of the land out of which- 
the spring issues as is necessary for the reasonable 
use of the spring itself,°® as well as a right to one 
half of the water.87 Where a deed contains an ex- 
ception giving the grantor the right to the water of 
a spring on the conveyed land, the grantee’s succes- 
sor in interest acquires no right to such water,®® 
notwithstanding the absence of reference to such 
right in his deed.8® The grantee of land subject to 
a reserved easement to take water from a spring or 


then standing, so long as it is kept 
in repair. Howard v. Wadsworth, 3 
Me. 471. 

{c] Dam.—Where a riparian own- 
er owned two parcels of land, and the 
conveyance to him of one reserved to 
the grantor the right to maintain a 
dam which had been illegally con- 
structed, such reservation as to the 
first parcel did not affect his right 
as owner of the second parcel to 
abate the dam. Knowlton Bros. v. 
New York Air Brake Co., 154 N.Y.S. 
675, 169 App.Div. 324; Knowlton Bros. 
v. New York Air Brake Co., 154 N. 
Y.S. 689, 170 App.Div. 932 [reh den 
155 N.Y.S. 862, 169 App.Div. 344]. 


64. Painter v. Pasadena Land, etc., 
©o;, 27 2. 539, 9L-Cal. 74, 


65. Wyman v. Farrar, 35 Me. 64; 
Cocheco Mfg. Co. v. Whittier, 10 N.H. 


305; Ives v. Van Aukeén, 34 Barb. (N. 
Y.) 566; Case v. Haight, 3 Wend. (N. 
Y.) 632; Sheffield Water Co. v. Elk 


Tanning Co., 74 A. 742, 225 Pa. 614; 
Richardson vy. Clements, 89 Pa. 503, 
33 Am.R. 784. 


66. Kennedy v. Scovil, 12 Conn. 
817; Ring v. Walker, 33 A. 174, 87 
Me. 550; Judd v. Wells, 12 Metc. 
(Mass.) 504. ‘ 

‘ Bi See Deeds § 363; Hasements § 

02. 

68. See supra § 559. 

69. White Mallard Outing Club v. 
Reclamation Dist. No. 1004, 2 P.(2d) 
BO) #23, Cal. 201. 

70. Sheffield Water Co. v. Elk Tan- 
ning Co.,,74 A. 742, 225 Pa. 614. 


71. Sheffield Water Co. v. Elk Tan- 
ning Co., supra. 


72. United Paperboard Co. v. Iro- 
quois Pulp & Paper Co., 215 N.Y.S. 
741, 216 App.Div. 639 [rearg den 217 
N.Y.S. 762, 217 App:Div. 253]. 


73. Abbott v. 76 Land & Water Co., 
118 BP. 425, 161 Cal. 42. 


74. Bosworth v. Nelson, 152 S.E. 


57/55, 170) Ga. 279) 
75. See Deeds § 351. 
76. See supra § 574. 
77. See case infra this note. 


[a] Not repugnant.—In a grant of 
land which does not mention a stream 
within its bounds, a reservation that 
it is to be understood, and it is the 
intention of the deed, to convey to the 
grantee as much of the privilege of 
the water as shall be sufficient for 
the use of a fulling mill, whenever 
there is a sufficiency, is not repugnant 
to the grant. Sprague v. Snow, 4 
Pick. (Mass.) 54. 


78. See infra text and notes 78-81. 


[a] Particular conveyances con- 
strued.—(1) Provisions of deed were 
held to reserve right to convey water 
through pipe line and ditches across 
premises conveyed. Mt. Shasta Pow- 
er Corporation vy. McArthur, 292 P. 
549, 109 Cal.App. 171. (2) Reserva- 
tion of right to build a water lane 
and to use the water was held to give 
the grantor the right to build a second 
water lane where the necessity for it 
was caused by the grantee. Crouch 
v. Shepard, 4 Coldw. (Tenn.) 383. 
(3) A deed of land by one having the 
right to divert water as a stockhold- 
er in a water supply company, includ- 
ing twenty-eight and two-thirds 
“inches of water stock,” gave the 
grantee the right to divert twenty- 
eight and two-thirds inches of water 
from a ditch from which the grantor 
had a right to take water as an ease- 
ment appurtenant to land, including 
that conveyed, and gave the grantee 
the right to use such water anywhere 
on his land. Ruhnke vy. Aubert, 113 P. 
38, 58 Or. 6. (4) Where a deed re- 
serves the right to a tailrace from, a 
gristmill, and grantee covenants not 
to obstruct passage of the water, and 
the owner of the fee thereafter con- 
structs across the race a building with 
a trapdoor in the floor, and this re- 
mains in its original condition for 
over twenty-one years without the 


owner of the easement ever having 
taken up the boards to clean the race, 
grantee will, by adverse use of the 
structure, have extinguished the right 
to interfere with further use of the 
building; but, if the owner, within the 
prescriptive period, adds an addition- 
al story, the owner of the easement 
is entitled to damages if it causes an 
additional obstruction. If, however, 
it causes no more obstruction than be- 
fore, he is not entitled to anything. 
S. Austin Bicking Paper Mfg. Co. v. 
Worrall, 69 Pa.Super. 571. 


79. Ruhnke vy. Aubert, 113 P. 38, 
58 Or. 6. 


80. Ruhnke v. Aubert, supra. 


81. Marks v. Twohy Bros. Co., 194 
P. 675, 98 Or. 514. 1 


82. See supra notes 63 et seq; 
Deeds §§ 346-366. 

83. See case infra this note. 

[a] Particular provisions con- 
strued.—Where a deed excepts and re- 
serves to the grantor “the spring of 
water on said premises,” the words 
“the spring’ will be held to mean a 
small stream of water which has its 
rise in a spring on adjoining land, but 
flows on the premises conveyed, where 
there is evidence that there was no 
other spring or water on the prem- 
ises. Peck v. Clark, 8 N.E. 335, 142 
Mass. 436. 


84. Mixer y. Reed, 25 Vt. 254. 


85. Churchill v. Harris, 154 N.E. 
87, 257 Mass. 499; Borst v. Empie, 5 
N.Y. 838; Mason v. Thwing, 87 N.Y.S. 
991, 94 App.Div. 77. 


Appurtenance passing by convey- 
ance of land see supra § 582. 


86. Churchill v. Harris, 154 N.E. 
87, 257 Mass. 499. 
87. Churchill v. Harris, supra. 


88. Haldiman y. Overton, 115 A. 
699, 95 Vt, 478. 


89. Haldiman vy. Overton, supra. 
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well may use the land in all lawful ways not incon- 
sistent with the right reserved to the grantor.°° <A 
grantee of land may, without lability, dig a well or 
construct other works. on his land, which draw oif 
the reserved waters of the spring or well,®! unless 
his acts are malicious.°? 


[§ 576] (2) Quantity. The amount of water or 
water power granted®* or reserved in a conveyance 
depends on the facts of the particular case. In the 
absence of limitation, a reservation or exception of 
a right to use water may give the right to use a 
greater quantity than used at the time of convey- 
ance.?* A restriction of the quantity limits the gran- 
tor to the use of the amount specified.°® The quan- 
tity may be measured with reference to an amount 
necessary or sufficient to run certain machinery.°® 
By an exception of sufficient water power to operate 
the grantor’s mil] limited to a certain horse power, 
the grantor is-entitled only to such water power as 
is sufficient for operation but not exceeding the pre- 
seribed limit of horse power.®* Under some statutes, 
in the absence of specifie restrictions, the beneficial 
use of the water is the basis and measure of quanti- 
ty.°8 A reservation of a quantity sufficient for the 
purpose with the machinery in actual or contemplat- 
[a] 


90. Matthews v. Delaware, etc., 


WATERS 


Particular reservation 
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ed use at the time of the grant does not restrict the 
grantor to a less quantity which, with improved ma- 
chinery, will perform the same work.?® <A reserva- 
tion that the grantor may use so much waste water 
from a reservoir which by grant he permits to be 
constructed does not imply a covenant that there 
shall be any waste water. 


Time of measurement. In the absence of express 
stipulation, the quantity is usually measured as of 
the date of the grant.2, According to the terms of the 
instrument the grantor may be restricted to the 
amount used at the time of the conveyance.* <A res- 
ervation of sufficient water at all times to work the 
grantor’s mill as now used means the quantity actu- 
ally used by the mill at the time of the conveyance. 


[§ 577] (3) Purpose, Manner, or Place of Use. 
As in the case of grants,° unless the reservation of 
a right to use water is restricted,® it may be used for 
any purpose the grantor chooses.? So long as a lim- 
itation as to quantity 1s not exceeded, the grantor is 
not restricted to the use of the machinery in exist- 
ence at the time of the grant.2 In the case of an un- 
restricted reservation of spring or well water, the 
right may be exereised for the benefit of any land or 
building. In doubtful cases a reservation or excep- 


con-] draw water for a bakery. Noyes v. 


Canal ‘Co., 20 Hun -(N.Y.) 427.» 

91. Lybe’s Appeal, 106 Pa. 626, 51 
Am.R. 542. 

Injuries to wells or springs in gen- 
eral see supra § 257. 

92. Chesley v. King, 74 Me. 164, 43 
Am.R. 569. 

98. See supra § 561. 

94. Haldiman v. Overton, 
699, 95 Vt. 478. 

95. Peterson v. Cody, 112 P. 558, 14 
Cal.App. 502; Miller v. Lapham, 44 
vt. 416; Adams v. Warner, 23 Vt. 395. 

96. [a] Reservation constrned.— 
Under a reservation of “water suf- 
ficient, judiciously applied, to drive 
six run of millstones, to be used for 
such purposes as to them may seem 
proper,” the construction placed on 
the reservation by the parties will 
control. Janesville Cotton Mills v. 
Ford, 52 N.W. 764, 765, 82 Wis. 416. 


97. Moore vy. Wilder, 28 A. 320, 66 
Was Bie 


98. See case infra this note. 


[a] In Utah, under L. (1919) ¢c 67 

8, providing that ‘‘beneficial use 
shall be the basis, the measure and 
the limit of all rights to the uSe of 
water in this state,’ a reservation of 
spring water without a specific desig- 
nation of quantity gives the grantor 
or his successors the right to use the 
water for the purposes for which it 
has been beneficially used. Big Cot- 
tonwood Lower Canal Co. v. Cook, 274 
P. 454, 73 Utah 383. 

99. Blake v. Madigan, 65 Me. 522. 


1. Bryan v. Idaho Quartz Min: Go., 
PA PALS, te, Cal. 249) 


2. Warner v. Cushman, 19 A. 159, 
82 Me. 168; Blake v. Madigan, 65 Me. 
522; Davis v. Muncey, 38 Me. 90. 


[a] Thus a grant of the use of 
water “when the water is not needed 
for the gristmill’ limits the grantor 
to the use of such water necessary to 
propel machinery in existence at the 
time of the grant. Davis v. Muncey, 
38 Me. 90, 91. 

3. Peterson v. Cody, 112 P. 558, 14 
Cal.App. 502. 


115 A. 


strued.—aA reservation of the right “to 
take and uSe the water as now taken 
and used the amount now ap- 
propriated and used . that are 
accustomed to flow on, upon and 
across the Jands hereby conveyed” re- 
stricts the grantor to the amount then 
used and not the capacity of the flume. 
Peterson y. Cody, 112 P. 558, 14 Cal. 
App. 502. 

4. Wyman y. Farrar, 35 Me. 64. 

5. See supra § 566. 

6 Wilson v. Higbee, 62 F. 723: 
Garland v. Hodsdon, 46 Me. 511; Noyes 
v. Hemphill, 58 N.H. 536; Pennsylva- 
nia R. Co.’s Appeal, 17 A. 478, 125 Pa. 
189, 23 Wkly.N.C. 503. 

[a] Reservation of right to water 
for gristmill whenever there might be 
water in the stream or mill pond ‘for 
that purpose, “it being understood 
that said grist-mill is to use the wa- 
ter for running the machinery now in 
the same, or any other additional 
machinery which may be put into the 
same, or any other grist-mill substi- 
tuted therefor,” reserved all the wa- 
ter the grantor could use to operate 
his then, installed or thereafter pro- 
cured machinery, limited only by the 
amount of grist brought to his mill to 
be ground, and neither the capacity of 
the wheels nor the extent of the ma- 
chinery is the measure of right adopt- 
ed, and the grantor could not by in- 
stalling additional gristmill machin- 
ery be entitled to use the full capacity 
of his wheels where there would be 
no grist to grind with such additional 
power, but the quantity of water nec- 
essary to take care of grist brought 
to the mill might be used for any pur- 
pose the owner wishes. Hutchins vy. 
Berry, 75 A. 650, 75 N.H. 4176: 

[b] Subsequent modifications to 
exceptions in deed establishing the 
grantor’s water rights were held not 
to enlarge the grantor’s or his suc- 
cessors’ use of water from canal. 
Lamb Knitting Mach. Co. v. Chicopee 
Mfg. Co., 174 N.E. 130, 273 Mass. 506. 


[c] Water from well.—aA reserva- 
tion of the right to draw water from 
a well for the use of the grantee’s 
family does not give him a right to 


Hemphill, 58 N.H. 536. 


7. Goodrich vy. Burbank, 12 Allen 
(Mass.) 459, 90 Am.D. 161. 


8. Warner v. Cushman, 19 A. 159, 
82 Me. 168; Davis v. Muncey, 38 Me. 
90. 


9. Goodrich v. Burbank, 12 Allen 
(Mass.) 459, 90 Am.D. 161; Borst v. 
HEmpie, 5 N.Y. 33; Levin v. Houck, 48 
Pa.Super. 382. 


[a] Reservation of all artesian wa- 
ter that may be developed (1) on the 
land conveyed and not used thereon 
does not extend to artesian water nec- 
essary for use on the land from which 
it is obtained, nor to any water ex- 
cept artesian water, and reserves no 
right to enter the land to develop arte- 
sian water, the only limitation im- 
posed being that, where different 
tracts are obtained by separate deeds 
containing the reservation, it does not 
in terms give the right to take water 
from the basin by wells on one of the 
tracts for use upon another. Burr v. 
Maclay Rancho Water Co., 98 P. 260, 
154 Cal. 428. (2) A deed of a tract of 
land to trustees required the trustees 
to deposit in a bank a specified sum as 
an improvement fund for the construc- 
tion of dams, reservoirs, and pipe 
lines for storing and supplying water 
to the tract and for sinking artesian 
wells for developing a water supply. 
The trustees proceeded to expend the 
specified sum in the construction of a 
reservoir and wells on a lot subse- 
quently conveyed to defendant, and in 
laying a system of pipe lines for car- 
rying the water from the wells to the 
lots in the tract. The trustees con- 
veyed parcels of the tract to purchas- 
ers subject to the reservation of the 
right to lay water pipes across the 
land, and of all artesian water that 
might be developed on the land and 
not used thereon. Plaintiff acquired 
tracts with knowledge of the wells on 
the land acquired by defendant, and 
of the claim to water from the wells 
thereon. It was held that the reserva- 
tions in the deeds embraced only such 
waters as were obtained by the ex-+ 
penditure of the improvement fund, 
in the absence of any notice of any 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion of a right to use water may be construed as a 
measure of quantity rather than a limitation on 
the purpose?® or manner of use.'? / 


Manner of use. Unless restricted by the terms 
of the instrument,!? a grant,!*® reservation, or excep- 
tion gives the grantor the right to take the water in 
any reasonable manner.'* ‘This is the rule in the 
case of springs and wells.1> Where the grantor is 
unable to secure the water from a well or spring oth- 
erwise, he is entitled to a right of way by necessity 
to enter on the grantee’s land to obtain it.1° The 
grantor may attach a pipe to the source of supply.t? 
Tf a channel, natural or artificial, exists by means of 
which spring or well water is conducted, the parties 
must, in the absence of any provision for a different 
mode of conveyance, be understood as contemplating 
the use of such channel for the purpose.t® <A reser- 
vation of a right to raise and rebuild a milldam is a 
reservation of a right to raise, as well as to rebuild, 
the dam.1® Under a reservation that the grantor 
may enter the land to make amend, and repair his 
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whatever is necessary to maintain the dam, provided 
it does not conflict with the use thereof by the gran- 
tee.?° 


Place of use. A grant?! or reservation of a right 
to construct a watercourse or pipe Jine, which does 
not fix the line, does not authorize a change in the 
site when once ascertained and established.?? 


[§ 578] c. Termination of Rights.2° Under gen- 
eral rules,?4 in the absence of unequivocal acts indi- 
eating an intention to abandon, a reservation of a 
water right is not lost by nonuser.2® The grantor 
may release rights reserved.”° 


[§ 579] ©. Water Rights, Privileges, and Works 
as Appurtenances to Lands?7—1. In General. Un- 
der general rules,?® an unrestricted conveyance of 
land will ordinarily pass as appurtenances all water 
rights and privileges which are incident to the sit- 
uation of the land as riparian to a stream or other 
body of water, or which are at the time rightfully 
used in connection with the land and necessary to 


dam, the grantor may enter the land conveyed and do 


purpose or claim of right to expend 
additional money and take additional 
water. Burr v. Maclay Rancho Wa- 
tereC@o!, 14 68P27.1:5,.160 Cals 268: 

10. Cal.—Walker v. Lillingston, 70 
P2282, lot Calr4o. 


Me.—Warner v. Cushman, 19 A. 159, 
82 Me. 168. 

Mass.—Coburn v. Middlesex Co., 7 
N.E. 849, 142 Mass. 264. 


N.Y.—Groat v. Moak, 94 N.Y. 115: 
Olmstead v. Loomis, 9 N.Y. 423, Seld. 
233 [rev 6 Barb. 152]; Cromwell v. 
Selden, 3 N.Y. 253; United Paperboard 
Co. v. Iroquois Pulp & Paper Co., 215 
NOY S. “741; 216 App: Div. '689 [rears 
den 217 N.Y.S. 762, 217 App.Div. 2531; 
Clove Valley Rod & Gun Club _v. 
Burns, 173 N.Y.S. 577, 186 App.Div. 
961, 105 Mise. 739; Henderson Estate 
Co. v. Carroll Plectric Co., 99 N.Y.S. 
365, 113 App.Div. 775 [aff 82 N.E. 1127, 
189 NYY 5311: 

Ohio.—State v. Middleton Hydraulic 
Co., 151 N.E. 653, 114 Ohio St. 437. 


Utah.—East Grouse Creek Water 
Co. v. Frost, 245 P. 338, 66 Utah 587. 


Vt.—Rood v. Johnson, 26 Vt. 64; 
Adams v. Warner, 23 Vt. 395. 


[a] Designating quantity.—(1) 
“For the purpose of supplying water 
to steam boilers, etc.’”’ Clove Valley 
Rod & Gun Club v. Burns, 173 N.Y.S. 
577, 578, 186 App.Div. 961, 105 Misc. 
739. (2) “All the water-privilege, ex- 
cept a sufficient quantity for two runs 
of stones in said grist-mill, and except 
the right of maintaining the neces- 
sary flume for said grist-mill.’ Dew- 
ey v. Williams, 40 N.H. 222, 226, 77 
Am.D. 708. (3)“Use of sufficient wa- 
ter from said pond to carry a fulling- 
mill and three breast-wheels,” etc. 
Coburn v. Middlesex Co., 7 N.E. 849, 
850,142 Mass. 264. 

11. Johnson v. Rand, 6 N.H. 22. 

12. Wilder v. De Cou, 1 N.W. 48, 
26 Minn. 10. 

{a] “Raceway,” as employed by 
persons engaged in the construction 
and operation of mills run by water, 
and used in a deed reserving the 
right to conduct water through the 
land conveyed, means an artificial 
canal dug in the earth, and does not 
give the right to carry the water over 
the land by means of an elevated 


flume. Wilder v. De Cou, 1 N.W. 48, 
26 Minn. 10. 
13. See supra § 565. 


14. Churchill v. Harris, 154 N.E. 
87, 257 Mass. 499. 
15. Churchill v. Harris, supra; 


French v. Morris, 101 Mass. 68; Rich- 
ardson v. Clements, 89 Pa. 503, 33 Am. 
R. 784; Myton v. Wilson, 6 Pa.Super. 
293; Haldiman v. Overton, 115 A. 699, 
95 Vt. 478. 

16. Churchill v. Harris, 154 N.E. 
87, 257 Mass. 499. 

Secondary easements 
see Easements § 208. 


17. Givens v. Chandler, (La.App.) 
143 So. 79. 
ty 18. Myton v. Wilson, 6 Pa.Super. 

93. 

[a] laying pipe line over grantee’s 
land cannot be implied in the reser- 
vation where a channel is already in 
existence. Myton v. Wilson, 6 Pa.Su- 
per. 293: 

19. State v. Suttle, 20 S.E. 725, 115 
N.C. 784. 


20. Central R. Co. v. Valentine, 29 
N.J.Law 561. 


in general 


21. See supra § 563. 
22. Galloway v. Wilder, 26 Mich. 
97; Woodcock & Vinton vy. Estey, 438 


Vt. 515. 

23. Termination under: 
Contract see infra § 594. 
Grant see supra § 573. 
License see infra §§ 588-590. 


24. See Abandonment § 11; 
ments § 151. 


25. Walker v. 


Hase- 


Lillingston, 70 P. 
282, 137 Cal. 401; Henderson Estate 
Co. v. Carroll Blectric Co.. 99 N.Y.S. 
265, 1138 App.Div. 775 Laff 82 N.E. 1127, 
189 N.Y. 581]. 


26. Welliver v. Irondale Electric 
Caehe Heat & Power Co., 38 Pa.Super. 
6. 


[a] Maintenance of dam.—Where 
a grantor reserves to himself the 
right of maintaining a dam, and the 
right of carrying water in a race 
course “as at present enjoyed,” free 
and clear from all liability to the 
grantee for loss by reason of the 
breaking away or overflowing of the 
race and dam, and subsequently ex- 
ecutes a release to the grantee’s suc- 
cessor in title of all claims or de- 
mands to any estate, right, title, or 
interest in the land, the land so re- 
leased is thereafter no longer sub- 
ject to a seepage servitude. Welliver 
v. Irondale Electric Light, etc., Co., 


its beneficial enjoyment.?°® 


However to pass by a 


38 Pa.Super. 26. 
27. Cross references: 


In general see supra § 551 text and 
note 35. 


“Appurtenance” see 4 C.J. p 1466 text 
and note 25 et seq. 


Covenants running with land see su- 
prals oi2. 


Easements appurtenant or in gross 
see Hasements §§ 4, 5. 


Parol evidence to show extent of ap- 
purtenances see HPvidence § 1496. 
Water right arising by implication on 
transfer of land see supra § 554. 


28. See Deeds § 272. 
Appurtenances covered by: 


Lease of land see Landlord and Ten- 
ant §§ 632-634. 


oe tes of land see Mortgages § 


Easoment passing as arpurtenance 
eo in general see Easements § 


29. Ala.—Southern R. Co. v. Lewis, 
ee So. 746, 165 Ala. 555, 1388 Am.S.R. 


Ark.—Weis v. Meyer, 17 S.W. 339, 
55 Ark. 18. 


Cal.—Strong v. Baldwin, 97 P. 178, 
154 Cal. 150, 129 Am.S.R. 149; Clyne 
v. Benicia Water Co., 34 P. 714, 100 
Cal. 310; Woodstone Marble & Tile 
Co. v. Dunsmore Canyon Water Co. 
190 PB. 213; 47 Cal.App. 72.* But see 
Mt. Shasta Power Corporation v. Mc- 
Arthur, 292 BP. 549, 109 Cal. App. 174 
(unless expressly conveyed by owner, 
prescriptive right to appropriate des- 
ignated amount of water would re- 
ena as easement appurtenant to 
and). 


Colo.—Hurt v. Newmyer, 265 P. 693, 
83 Colo. 343. 

Conn.—Whittlesey v. Porter, 72 A. 
593, 82 Conn. 95. 

Ga.—G. W. Featherston Min. Co. vy. 
Young, 45 S.E. 414, 118 Ga. 564. 

Me.—Skowhegan Water Power Co. 
v. Weston, 47 A. 515, 94 Me. 285. 

Mass.—Willets v. Langhaar, 99 N. 
E. 466, 212 Mass. 573. 

Mich.—Hartz v. Detroit, etc., R. Co., 
116 N.W. 1084, 153 Mich. 3387. 

Mont.—Yellowstone Valley Co. v. 
Associated Mortg. Investors, 290 P. 
255, 88 Mont. 73, 70 A.L.R. 1002. 


N.H.—Winnepesaukee Camp-Meet- 
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conveyance the easement must be appurtenant to the 
land®° at the time of conveyance.*' If the easement 
is in gross,®? it does not pass by a conveyance of 
the land.?® A water privilege not before attached to 
land may be made an appurtenanece to it by a sepa- 
rate grant when it is to be used in connection there- 
with, and when such is the intent of the parties.** 
Where the owner of land on both sides of a stream 
conyeys the parcels on each side to different purchas- 
ers, each conveyance passes only the rights appurte- 
nant to the land conveyed thereby.*® <A right to 
have a pareel of land furnished with a supply of wa- 
ter by artificial means does not pass by a deed of the 
land.?® Where a tract of land abutting on a stream 
is partitioned in court proceedings, and appropriate 
provision for riparian rights is made in the decree 
as to the parcels allotted thereby which do not abut 
on the stream, the riparian rights remain and con- 
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nant in a partition deed that the owners of the entire 
property shall continue to use the waters of a stream 
in equal shares, as theretofore, does not necessarily 
secure any riparian rights to subsequent grantees 
of the land not contiguous to the stream.** 


Intention as controlling. Under general rules,®® 
whether or not water rights will pass by a deed con- 
veying land depends on the intention of the parties. 
as indicated by the terms of the instrument con- 
strued in the light of the surrounding circumstane- 
es.*° 


Bed of mill pond. Under general rules,*1 the bed 
of a mill pond does not pass as appurtenant to a 
mill.#? 


[§ 580] 2. Appurtenances Passing—a. Natural 
Flow of Water. The right of a riparian owner to 
the natural flow of a stream** passes by a conveyance 


stitute a parcel of the land so allotted;** but a cove- 


ing Assoc. v. Gordon, 29 A. 412, 67 
ONnE 39S. 


N.Y.—Biggs v. Sea Gate Ass’n, 105 
N.B. 664, 211 N.Y. 482; Simmons v. 
Cloonan, 47 N.Y. 3; Wood v. Village 
of Richfield Springs, 148 N.Y.S. 498, 
163 App.Div. 103. \ 

Or.—Oregon Constr. Co. v. Allen 
Ditch Co., 69 P.455, 41 Or. 209, 93 
Am.S.R. 701. 

Pa.—Bollman v. Stork, 23 Lanc.L. 
Rev. 361 

Porto Rico.—Semidey v. Aguirre 
Co., 7 Porto Rico Fed 185; Lopez v. 
Rubert, 4 Porto Rico Fed. 220. 


Tex.—West v. Probst, (Civ.App.) 
251 S.W. 289 [rev on other grounds 
(Commn.App.) 6 S.W.(2d) 96]. 


Vt.—Vermont Cent. R. Co. v. Hills, 
20 Vit. 681. 

Va.—Norfolk, ete., R. Co. v. Oben- 
shain, 59 S.E. 604, 107 Va. 596; Riv- 
erside Cotton Mills v. Lanier, 45 S. 
E. 875, 102 Va. 148. 


Eng.—Watts v. Kelson, L.R. 6 Ch. 
166. 4 

[a] 
rules of water company.—Where a 
lease between plaintiffs and defend- 
ant, a land and water company, gave 
plaintiffs the option to buy from de- 
fendant land described therein, at a 
certain date, ‘‘in accordance with the 
rules of” the company, at a price stat- 
ed, plaintiffs were not entitled to any 
water rights with the land, if they 
elected to buy, in the absence of any 
rules of such company entitling them 
to such rights. Giddings v. Seventy- 
Six Land, etc., Co., 41 P. 788, 109 Cal. 
116, 

[b] Right to take water from pipe 
line.—Where an owner of land bor- 
dering a natural stream conveys to a 
water company the right to take wa- 
ter from the stream and to maintain 
a water pipe through his land in con- 
sideration that the owner will be per- 
mitted to draw water free of cost for 
irrigation and domestic purposes, the 
right of the owner to use the water 
from the pipe line is appurtenant to 
the land and passes to a _ grantee. 
Clyne v. Benicia Water Co., 34 P. 714, 
100 Cal. 310. 

[ce] Rights as to water main.—(1) 
A grantee of a lot with all the rights 
and appurtenances thereto acquired 
by the conveyance the right to the 
use of a water main constructed in a 
public street by a former owner to 
supply the lot with water, but did not 
acquire any right to the main itself 


Purchase in accordance with: 


to the prejudice of others, to whom 
the former owner had sold rights to 
connect, as the title to the main re- 
mained in the former owner. Hun- 
stock v. Limburger, (Tex.Civ.App.) 
115 S.W. 327. (2) Where a landown- 
er platted land as a park with streets, 
and advertised that the houses there- 
on were to be supplied with water 
through pipes in the street, it was 
held that his failure thus to supply 
water gave owners of plots and their 
grantees the right to invite the town 
to supply the water and to use the 
park mains therefor. Capron _ v. 
Town of Bloomfield, 94 A. 613, 87 N. 


J.Law 640. 

[d] Terms “grant, bargain, sell 
and convey” are sufficient to pass all 
that is appurtenant or incident to the 
land or beneficial for its enjoyment, 
ineluding water rights or riparian 
rights appurtenant thereto. Rianda 
v. Watsonville Water, etc., Co., 93 P. 
ROP ont Calls, <5:23)5 


[e] Water rights, represented by 
landowner’s shares of stock in ditch 
company, are appurtenant to land, 
although stock certificates are per- 
sonal property. Yellowstone Valley 
Co. v. Associated Mortg. Investors, 
290 P. 255, 88 Mont. 73, 70 A.LU.R. 1002. 


[f] In Utah, by the express provi- 
sions of Comp. L. (1907) § 1288x32, a 
deed to land in statutory form, with- 
out reservation of water, ‘conveys 
whatever right the grantor has to 
water appurtenant to the land. 
Black v. Johanson, 18 P.(2d) 901; 
Anderson v. Hamson, 167 P. 254, 50 
Utah 151. 


30. Hurley y. Liberty Lake Co., 192 
P. 4, 112 Wash. 207. 


31. Hurley v. Liberty Lake Co., 
supra. 


. 82, Easement in gross see Ease- 
ments § 5. 


33. Gordon v. Covina Irr. Co., 127 
P. 646, 164 Cal. 88. See Reid v. Mang- 
ham, 125 S.H. 50, 159 Ga. 181 (deed 
for property consisting of warehouse 
equipped for protection against fire 
with an automatic sprinkler system 
connected with waterworks system, 
including tank owned and maintained 
by the vendor, did not as matter of 
law obligate the vendor to supply the 
water without payment of a charge, 
although at the time of purchase 
pressure from the water tank was 
on the sprinkler system). 


34, Whittlesey v. Porter, 72 A. 593, 
82 Conn. 95 (holding that a lease for 
nine hundred and ninety-nine years 


of the land without special mention.** 


To exclude 


of the right ‘“‘to draw and receive from 
the canal and use in and upon the 
water lot or land’ described which 
was then owned by the lessee, and 
on which a mill had been operated for 
fifty years by water from such canal, 
causes such water privilege granted 
to become an “appurtenance” to the 
land and mill property of the lessee). 


35. Smith v. Dresselhouse, 116 N. 
W. 387, 152 Mich. 451; % 


‘86. Chamberlain v. Amter, 27 P. 87, 
1 Colo.App. 13; Manning vy. Smith, 6 
Conn. 289. 

37. Strong v. Baldwin, 97 P. 178, 


154 Cal. 150, 129 Am.S.R. 149. 


-88. Hudson v. Dailey, 105 P. 748, 
156 Cal. 617 (holding that, where the 
owners of a ranch executed a parti- 
tion deed containing a covenant that, 
notwithstanding the partition, the 
rights to use of the water of a creek 
flowing into the ranch or rising there- 
on should remain as theretofore held, 
in equal shares, such covenant was 
ineffective between purchasers of dif- 
ferent tracts from the same original 
owner, but was only available as be- 
tween purchasers: claiming title from 
the different original holders). 


39. See Deeds § 242. 


40. Bank of British America v. 
Miller, 6 F. 545, 7 Sawy. 163; Towali- 
ga Falls Power Co. v. McElroy, 53 
S.E. 682, 124 Ga. 1014; Coatsworth v. 
Hayward, 139 N.Y.S. 331, 78 Misc.’ 194. 


[a] Necessity of use in connection 
with land.—Where the owner of a mill 
property acquired another property, 
paying the price but causing the title 
to be taken in the name of another, 
but_he had not backed any water on 
such other tract at the time he sold 
his mill, and the description in his 
conveyance of it was confined to such 
water rights as he had received in 
acquiring his own title, his deed to the 
mill property cannot be construed to 
pass as appurtenant to the land an 
easement in the other tract. Latta 
v. Catawba Electric Co., 59 S.E. 1028, 
146 N.C. 285. 


41. See Deeds § 278. 


42. Bartholomew v. Edwards, 6 
Del. 17; Nostrand v. Durland, 21 
Barb. (N.Y.) 478; Whitehead vy. Gar- 
Tis, Ta8Ni Grey ; 

43. Right to natural flow see supra 
SSI 1, oe 

44. Cal.—Miller .& Lu v. J. G. 
James Co., 178 P.. 716; 179 Cal. 680 
Verdugo Cafion Water Co. v. Verdugo, 
93 P. 1021, 152 Cal. 655; Lux v. Hag- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 580-583] 


such right from the operation of the grant requires 
the most unquestionable evidence of the intention 
of the parties that it should not pass.t® Where an 
owner of land through which a stream runs chang- 
es its course by artificial means, and thereafter con- 
veys to one person the portion where the natural 
channel originally was, and to another person that 
portion of the land on which the burden of the stream 
is thus east, each grantee holds his portion accord- 
ing to its changed condition, the former relieved 
from, and the latter burdened with, the stream.*® 


[§ 581] b. Right to Use of Water. <A right to the 
use of water on nonriparian lands, acquired by ap- 
propriation,** grant, or prescription, is to be regard- 
ed as appurtenant to the land when used in connec- 
tion with it and necessary to its beneficial enjoyment, 
so as to pass by a conveyance of the land without 
special mention.*§ 

[§ 582] c. Supply of Water from Wells and 
Springs.*® All rights to water flowing from a spring 
or well pass with a deed of the land on which it is 


gin, 4 P. 919. 
Conn.—Tucker v. Jewett, 11 Conn. 49. 
sil. pra §§ 306-309. 
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Easement of drainage see su- 
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situated unless expressly reserved.®° Unless express- 
ly reserved,*! a right to take or to be furnish+d with 
a supply of water from a well or spring on the prem- 
ises of a third person will pass as an appurte- 
nance to the land on which such right is enjoyed, if 
attached to the land by grant or prescription and 
necessary or convenient. for its beneficial use.°2 A 
right to take water from a spring or well will not 
pass under a general appurtenance clause in a con- 
veyance where the right is not legally appurtenant to 
the land conveyed,** or where its exercise has been 
for a long time abandoned.®* Such a right will not 
pass as appurtenant where the easement is in gross.°® 


[§ 583] d. Artificial Ponds, Ditches, Aqueducts, 
and Rights Therein. The right to conduct water 
through a ditch or aqueduct, from a source of sup- 
ply to land where it is beneficially used, as also the 
ditch itself and the right to maintain it in alieno 
solo, may pass, sometimes by reason of statute,°*® as 
appurtenant to the land®’ especially if it is shown to 
be indispensable to its beneficial use and enjoy- 


54. Robinson v. Clapp, 32 A. 939, 
65 Conn. 365, 29 L.R.A. 582. 

55. Clement v. Rutland Country 
Club; 108: Ax 848) 94 -Vtovea: 


Ga.—Rome Ry. & Light Co. v. Loeb, 
80 S.E. 785, 141 Ga. 202, Ann.Cas. 
1915C 1028. 


Kan.—Shamleffer v. Council Grove 


' Peerless Mill Co., 18 Kan. 24 


Ky.—Fackler v. Cincinnati, N. 0. & 
aug Co., 17 S.W.(2d) 194, 229 Ky. 
339. 

Mass.—Whitney v. Wheeler Cotton- 
Mills, 24 N.E. 774, 151 Mass. 396, 7 
L.R.A. 613. 

Nev.—Vansickle v. Haines, 7 Nev. 
249. 

N.H.—Concord Mfg. Co. v. Robert- 
son, 25° A. 718, 66 N/H71; 18 &.R.A. 
679. 


N.Y.—Lawrence v. Whitney, 22 N.E. 
174, 115 N.Y. 410, 5 L.R.A. 417; Corn- 
ing v. Troy Iron, etc., Factory, 40 N. 
We W191, 

Wash.—Methow Cattle Co. v. Wil- 
liams, 117 P. 239, 64 Wash. 457; Ben- 
ton vy. Johncox, "49 P. ee ‘Wash. 
2A noo LaRcA. 107, 61 Am.S.R. 912. 

Eng.—Canham v. Fisk, 2 Cromp. & 
J: 126, 149.-Reprint 53;— Pullan wv. 
Roughfort Bleaching Co., RR oer: 


73; Wardle v. Brocklehurst, 1 E.&E. 
1058, 102 E.C.L. 1058, 120 Reprint 
1207; Northam v. Hurley, 1 E.&B. 


665, 72 E.C.L. 665, 118 Reprint 586. 


[a] Easement or right of receiving 
waters from tunnel supplied by per- 
colation passes by a grant of the land 
to which the easement is incident. 
Cross v. Kitts, 10 P. 409, 69 Cal. 217, 
58 Am.R. 558. 

45. Corning & Winslow v. Troy 
Iron, etc., Factory, 39 Barb. 311 [aff 
AQa Nis Nii Ol di. 

46. Roberts v. Roberts, 55 N.Y. 
275; Lampman v. Milks, 21 N.Y. 505. 

47. See supra § 480. 

48. Wilson v. Higbee, 62 F. 723; 
Franscioni y. Soledad Land & Water 
Co.) 149eP16i, 170, Cal. 221 58 ux iv. 
Haggin, 4 P. 919; Farmer v. Ukiah 
Water Co., 56 Cal. 11; Potts v. Tren- 
ton Water Power Co’, 9 N.J.Eq. 592. 


[a] Right to water from irriga- 
tion system for irrigation is an ease- 
ment annexed to plaintiff's land by 
use prior to, and at the time of, the 
sale thereof, which passed with a 
conveyance of the land, and was bind- 
ing on defendant water company. 
Franscioni y. Soledad Land & Water 


Wells and springs in general see 
supra §§ 247 et seq. 


ast Reid vy. Reid, 44 P. 564, 112 Cal. 


[a] Grant of spring and right to 
intercept percolating water before it 
reaches the spring see Wheelock v. 
Jacobs, 40 A. 41, 70 Vt. 162, 67 Am. 
S.R. 659, 43 L.R.A. 105. 

51. Stewart v. White, 30 So. 526, 
128 Ala. 202, 55 L.R.A. 911 

52. Me.—Cole v. Buadhney: 29 A. 
1097, 86 Me. 380; Dority v. Dunning, 
6 A. 6, 78 Me. 381. 

Mass.—Willets v. Langhaar, 99 N. 


EH. 466, 212 Mass. 573; Johnson v. 
Knapp, 15 N.E. 134, 146 Mass. 703. 
Hollenbeck v. McDonald, 112 Mass. 


247, 


N.J.—Larsen vy. Peterson, 30 A. 
1094, 53 N.J.Eq. 88; Toothe v. Bryce, 
25 A. 182, 50 N.J.Eq. 589. 


N.Y.—Paine v. eo ecat 32 N.E. 18, 
134 N.Y. 385, 19° L.R.A, 99; Borst v. 
Empie, 5 N.Y. 30; Clark Vv. Strong, 
93 N.Y.S. 514, 105 App.Div. 179; Ma- 
son v. Thwing, 87 N.Y.S. 991, 94 App. 
Div. 77; Cady v. Springville Water- 
Works Co., 10 N.Y.S. 570, 57 Hun 585 
[aff 31 N.E. 245, 184 N.Y. 118]; Dun- 
bar v. Sweeney, 165 N.Y.S. 667, 99 
Mise. 373; Coatsworth v. Hayward, 
139_N.Y,S. 331, 78 Misc. 194. 


N.C.—Blankenship y. Dowtin, 
SiBe-199,2191 N.C. 790. 
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275 Pa. 474; Manderbach v. Bethany 
Orphans’ Home, 2 A. 422, 109 Pa. 231. 


Vt.—Haldiman v. Overton, 115 A. 
699, 95 Vt. 478; Phillips v. Cutler, 95 
A. 487, 89 Vt. 233; Coolidge v. Hager, 
43 Vt. 9, 5 Am.R. 256; Vermont Cent. 
RCo; eva eeliss 2s Vite 681s 


Va.—Diffendal v. Virginia M. R. Co., 
10 S.E. 536, 86 Va. 459. 


W.Va.—Warren v. Syme, 
474, 

53. Bell v. Sausalito Land, etce., 
Coy (Cale) 33" Bi °449)) “Cole! v¥ Brad- 
bury, 29 A. 1097, 86 Me. 380; Dority 
v. Dunning, 6 A. 6, 78 Me. 381; Went- 
worth v. Philpot, 60 N.H. 193; Spauld- 
ing v. Abbot, 55 N.H. 4238; Root v. 
Wadhams, 14 N.E. 281, 107 N.Y. 384; 
Steinbeck v. Helena, 185 N.Y.S. 788, 
195 App.Div. 186; Coatsworth v. Hay- 
ward, 139 N.Y.S. 331, 78 Misc. 194. 


7 W.Va. 


Easements 7 gross generally see 
Easements § 5 


56. See statutory provisions. 


57. Cal.—Gartlan v. C. A. Hooper 
& Co.. 170 P. 11135, 177 Cal. 414; Pogue 
v. Collins, 80 P. 628, 146 Cal. 435; 
Williams v. Harter, 53 P. 405, 121 
Cal. 47; Painter v. Pasadena Land, 
etc., Co., 27 P. 539,91 Cal. 74;) Coon= 
radt ‘v.-Hill, 21° P. 1099; 79° Cal6375 
Alhambra Addition Water Co. v. Rich- 
ardson, 12 P. 343; Reynolds v. Hos- 
mer, 51 Cal. 205; Quirk v. Falk, 47 
Cal. 458. 


Colo.—Farmers’ High Line Canal, 
etce., Co. v. New Hampshire Real Es- 
tate Co., 92 P. 290, 40 Colo. 467; Blake 
v. Boye, 88 P. 470, 38 Colo. 55, 8 L.R. 
A.N.S. 418; Tynon v. Despain, 43 E 
1039, 22 Colo. 240; American Nat. 
Bank v. Hoeffer, 70 P. 156, 18 Colo. 
App. 53. But see Child v. Whitman, 
42 P. 601, 7 Colo.App. 117 (a deed 
containing no reference to a ditch 
which supplies water to the land con- 
veys no interest in the ditch). 

Ga.—Glore v. Haggard, 143 S.E. 780, 
388 Ga.App. 278, 

Ky.—Miller v. Hayden, 15 S.W. 243, 
667, 91 Ky.-215, 12) Ky. L805: 

Me.—Davis v. Briggs, 105 A. 128, 
117 Me. 536. 


Mont.—Tucker y. Jones, 19 P. 571, 
8 Mont. 225. 


N.Y.—Singleton v. McGurk, 191 N. 
Y.S. 232, 117 Misc. 340. 
Or.—Low v. Schaffer, 33 P. 678, 


24 Or. 289; Coventon v. Seufert, 32 P. 
508, 28 Or. 548; Baldock v. Atwood, 
26 P. 1058, 21 Or. 73; Simmons’ v. 
Winters, 27° Ps “Ts i2d) Or. +36). 28a Aon, 
Su Rae 22 


Tex.—Van Horne v. 
(Civ.App.) 10 S.W.(2d) 147. 
Utah.—La Bee v. Smith, 229 P. 88, 
64 Utah 242. ' 
Wash.—Brand v. Lienkaemper, 130 
P. 1147, 72 Wash. 547. 

BiG: 
Northern Land Co., Ltd., 28 B.C. 384. 

[a] Deed of part of tract by the 
grantee passes such proportion of the 
easement as the tract sold bears to 
the entire tract, unless the easement 
is reserved in the deed, and the ease- 
ment is not extinguished. City of 


Trousdale, 
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ment,°*® and the same is true of a right to draw wa- 
ter from an aqueduct or canal for the benefit of a 
particular estate.°® <A right to a ditch or aqueduct 
or the water therein will not pass under a convey- 
ance of the land and appurtenances thereto when 
they are not legally appurtenant to the land convey- 
ed.°° 

{§ 584] e. Water Power for Mills and Factories. 
Unless a contrary intention of the parties plainly 
appears,°! a grant of a mill, or of land with the 
mill thereon, will carry as an incident or appurte- 
nance the water power and the means of conveying it 
to the mill, actually and habitually used in connec- 
tion with the mill and necessary for its operation, to 
the extent of the rights existing in the grantor at 
the time.*2 The rule does not apply to a water right 
not attached to the mill or the land but existing 
merely as an easement in gross®? in the mill owner,*# 
or to a use which he has exercised by mere suffer- 
ance or without any title,®° nor will such a grant give 
the right to construct a trench or conduit over other 
land of the grantor, when no such means of convey- 
ing the water existed at the time of the grant.°° A 
conveyance of the ground on which the abutment of 


Eugene y. Chambers’ Power Co., 159 


Pp; “5%6,° 81 Or-~352;. Patterson v. | 124 Ga, 1014. 
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Power Co. v. McElroy, 


[$§ 583-585 


a dam stands, with all and singular the rights and 
privileges thereto belonging, passes the exclusive 
right to the use of all the water power created by 
the dam.** A deed conveying a mill and water priv- 
ilege “and the hereditaments and appurtenances 
thereto belonging,” with warranty, does not preclude 
the grantor from subsequently acquiring other rights 
in the stream.®§ 


\ 

[§ 585] f. Dams and Reservoirs and Right To 
Erect and Maintain.°? The grant of a mill or fac- 
tory or other plant operated by water power will 
pass as an appurtenance the dam and pond by which 
the power is supplied, or, according to the circum- 
stances, the right to erect such a dam or to maintain 
and use the existing dam,’° ineluding a right acquired 
by prescription by the grantor to keep it at a cer- 
tain height.7+ Such a grant will pass, it has been 
held, a right or easement enjoyed by the grantor in 
a reservoir, dam, or auxiliary dam, although it is 
situated at a long distance from the mill granted, 
and although the grantor does not own the lands be- 


tween, where the use of such reservoir in connection. 


with the mill has been habitual and is necessary to 


Serg.&R. 63, 13 Am.D. 649; Pickering 


53 S.E. 682, 
v. Pavers! 5 Serg.&R. 107, 9 Am.D. 
336. 


Chambers’ Power Co., 159 P. 568, 81 
Or. 328. 

[b] Private water pipe in city 
street.—-The rights which the owner 
of two lots, on one of which was a 
house, had in a private pipe line, 
which, for purpose of supplying the 
house with water, he installed in the 
street, to the city’s water main, from 
which he took water through a meter 
furnished by the city, passed with his 
deed of the lot on which was the 
house, in the absence of any reserva- 
tion or provision in the deed to the 
contrary, and this without the words 
“privileges and appurtenances,” the 
residence being reasonably, if not 
necessarily, dependent on such means 
of supplying water. Zainey v. Linde, 
209 P. 1085, 121 Wash. 572. 

5S: Coonradt v. Hill, 21 P.-1099, ‘79 
Cali587. 

59. Witherill v. Brehm, 240 P. 529, 
74 Cal.App. 286; Randall v. Latham, 
36, Conn.) 48; Carter v.. Terr, 24 
Hawaii 47. 

60. Cal.—Quirk v. Falk, 47 Cal. 
453. See Ginnocchio v. Amador Canal, 
ete.) Co., 8 P) 29; 67 Cal 493° (where 
the ditch was not owned by the own- 
er of the land). 


Colo.—Kobilan v, 
790, 71 Colo. 339. 

Conn.—Williams v. Wadsworth, 51 
Conn. 277. 

Mass.—Philbrick  v. 
Mass. 133. 

N.Y.—Steinbeck v. Helena, 185 N.Y. 
S. 788, 195 App.Div. 186. 

61. Washburn, etc, Mfg. Co. v. 
Salisbury, 25 N.H. 724,152 Mass. 346; 
De Witt v. Harvey, 4 Gray (Mass.) 
486. 

62. U.S.—Sternberger  v. Conti- 
nental Mines, Power & Reduction Co., 
259 F. 293; North American Explora- 
tion Co. v. Adams, 104 F. 404, 45 C.C. 
A. 185; Bank of British North Amer- 
ica v. Miller, 6 F. 545, 7 Sawy. 168. 

Conn.—Hickox v. Parmlee, 21 Conn. 
86. 


Ga.—Thompson v. Tennyson, 98 S. 
HH. 353, 148 Ga. 701; Towaliga Falls 


Dzuris, -2.0'6— Eb: 
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Ill.—Allott v. American Strawboard 
Co, LOS IN. 284, 267 Till 272. 


PA rms tage v. Bills, 

Iowa.—Wenig v. City of Cedar 
Rapids, 173 N.W. 927, 187 Iowa 40. 
See Forrest Milling Co. v. Cedar Falls 
Mill Co., 72 N.W. 1076, 103 Lowa 619 
(holding that the rule that the grant 
of a mill or of the privilege of a mill 
carries with it not only the land on 
which it stands, but the land and wa- 
ter actually and commonly used 
therewith and necessary to its enjoy- 


8 Ind. 


‘ment, does not apply to a conveyance 


of a specifically described lot, al- 
Mae there is a mill standing on 
it). 


Me.—Rackley v. Sprague, 
281; Blake v. Clark, 6 Me. 436 
Mass.—Richardson v. Bigelow, 15 
Poe 154; Crittenden v. Field, 8 Gray 
Mich.—MecMillan v. Etter, 201 N.W. 
499, 229 Mich. 366; Smith v. Dressel- 


17 Me. 


house, 116 N.W. 387, 152 Mich. 451; 
Curtis Gv. Norton +245 INGVWee S27, 6 dS 
Mich. 411. 


N.H.—Urch v. Portsmouth,. 44 A. 
112, 69 N.H. 162; Shepardson v. Per- 
kins, 58 N.H. 354; Dunklee v. Wilton 
R. Co., 24 N.H. 489; New Ipswich, 
ete., Factory v. Batchelder, -3 N.H. 
190, 14 Am.D. 346. 


N.J.—Buitler Hard Rubber Co. v. 
Newark, 40 A. 224, 61 N.J.Law 32; 
Seymour v. Lewis & Whitney, 13 N.J. 
Eq. 489, 78 Am.D. 108. 


N.Y.—Hall v. Sterling Iron, ete., 
Co., 42 N.H. 1056, 148 N.Y. 432; Rob- 
erts v. Baumgarten, 18 N.E. 96; 110 N. 
Y. 380; Simmons v. Cloonan, 81 N.Y. 
557; Douglas v. Hoy, 14 N.Y.St. 356; 
Barnes v. Martin, 143 N.Y.S. 792 [aff 
148 N.Y.S. 1105, 164 App.Div. 912 (aff 
116 N.H. 10384, 220 N.Y. 7138)]; Me- 
Millian v. Lauer, 24 N.Y.S. 951; Wet- 
more v. White, 2 Cai.Cas. 87, 2 Am.D. 
323; Le Roy vy. Platt, 4 Paige 77. 

Ohio.—Elliott v. Sallee, 14 Ohio St. 
10; Morgan v. Mason, 20 Ohio 401, 55 
Am.D. 464. 

Pa.—Swartz v. Swartz, 4 Pa.St. 353, 
45 Am.D. 697; Strickler v. Todd, 10 


Tenn.—Cox v. Howell, 65 S.W. 868, 
108 Tenn. 130, 58 L.R.A. 487. 


Wis.—Mabie v. Matteson, 17 Wis. 1. 

63. Easement in gross generally 
see Easements § 5. 

64. Bank of British North America 
v. Miller, 6 F. 545, 7 Sawy. 163. 

65. Bliss v. Kennedy, 43 Ill. 67; 
Fox River Flour, ete., Co. v. Kelley, 
35 N.W. 744, 70 Wis. 287. 


66. Miller v. Bristol, 
(Mass.) 550. 

67. Wall & Co. v. Cloud, 3 Humphr. 
(Tenn.) 181. 


68. Bliss v. Kennedy, 43 Ill. 67. 


69. Dams in general see supra §§ 
364 et seq. 


Right of flowage passing as appur- 
tenant to land see supra § 50. 

70. Ind.—Seymour Water Co. v. 
Lebline, 144 N.B®. 30, 145 N.E. 764, 195 
Ind. 481; Scott v. Stetler, 27 N.E. 721, 
128 Ind. 385; Lammott v. Ewers, 6 
N.E. 636, 106 Ind. 310; Neaderhouser 
v. State, 28 Ind. 257. 


1/2. eck 


age onmiras Rae v. Curtis, 32 Me. 
oe 

Mich.—Curtis v. Norton, 25 N.W. 
327, 58 Mich. 411. 

Minn.—St. Anthony Falls Water- 


Power Co. v. Minneapolis, 43 N.W. 56, 
41 Minn. 270. 

N.Y.—Knowlton Bros. v. New York 
Air Brake Co.,.154 N.Y.S. 675; 169 
App.Div. 324; Knowlton Bros. v. New 
York Air Brake Co., 154 N.Y.S. 689, 
170 App.Div. 932 [reh den 155 N.Y.S. 
862, 169 App.Div. 344]. 


Ae ee) egeese v. Garris, 48 N.C. 


Ohio.—Morgan v. 
401, 55 Am.D. 464. 


Or.—Sweetland v. Grants Pass New 
Water, Light & Power Co., 79 P. 337, 
ree 85; Brugger v. Butler, 6 Or. 

Wis.—Jones v. 
308. 

71. Daniels v. Citizens’ Say. Inst., 
127 Mass. 534. 


Mason, 20 Ohio 


Pettibone, 2 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 585-587] 


the beneficial enjoyment of the property granted.*? 
In order for such rights and easements to pass by 
a conveyance of the mill or factory they must be le- 
gally appurtenant to the mill or factory conveyed.** 


[§ 586] D. Licenses‘¢—1. In General. The right 
to the use of the water supply of an owner may be 
granted by a parol license,*® or inferred from tacit 
consent or aequiescence.’® Tacit consent or ac- 
quiescence, however, is merely evidence of a license, 
and not the license itself,** so that the inference must 
be drawn by the trier of facts.78 An agreement by 
which the owner of a spring permits another to re- 
ceive water therefrom through a pipe line to his 
premises is a contract for the sale or rental of the 
water, and not a license.7® A license to use water 
does not vest any estate in the land.’° If any place 
is designated for the exercise of the licensee’s right, 
it can be exercised only at such designated place,** 
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and the licensee is strictly limited in respect to the 
amount of water which he may draw and the purpose 
for which he may use it.*? 


[§ 587] 2. Artificial Watercourses, Pipe Lines, 
and-Dams. The right to construct and maintain an 
artificial watercourse, ditch, canal, or pipe line 
aeross another’s land may be by parol license,** or 
implied from the conduct of the owner of the land.** 
Where the owner of land voluntarily consents to 
the construction of an irrigation ditch across his 
land, the right of the owner of the ditch to maintain 
and use it as built is absolute as against all per- 
sons.8®> A subsequent purchaser of land with no- 
tice of a license to construct and maintain an arti- 
ficial watercourse takes subject to the burden.*® A 
subsequent purchaser of the land is put on. notice 
of the license by the licensee’s possession.®* 


“three 


72. Baker v. Bessey, 73 Me. 472, 40 
Am.R. 377; Whittenton Mfg. Co. v. 
Staples, 41 N.E. 441, 164 Mass. 319, 29 
L.R.A. 500; Perrin v. Garfield, 37 Vt. 
304. But see Brace v. Yale, 4 Allen 
(Mass.) 393 (a deed of a mill site de- 
scribed by metes and bounds gives 
no right to the use of a reservoir dam 
above, which is owned by the grantor, 
although the stream is small and the 
use of the dam is necessary to the 
beneficial use of the mill). 

[a] “Proximity of the one to the 
other is of little comparative im- 
portance in determining the question 
whether the easement passes by a 
conveyance of the dominant. tene- 
ment. It depends rather upon the na- 
ture, character and purpose of the 
easement, its relation to the subject 
matter of the grant, its accustomed 
use in connection with it and its 
necessity to the value, and the bene- 
ficial and convenient use of the prem- 
ises granted.” Perrin vy. Garfield, 37 
Vt. 304,°310. 


73. Decorah Woolen Mill 
Greer, 49 Iowa 490. 


{a] Maintenance of dam not ap- 
purtenant.—It appeared that plain- 
tiff took a purchase-money mortgage 
on land adjoining defendant’s land, 
the dividing line of which was de- 
scribed as being ‘by and with a cen- 
cer line’ of a certain pond and river 
thousand five hundred feet, 
which included the water right and 
appurtenances therewith connected. 
Afterward the mortgagor sold the 
adjoining land to defendant by deed, 
having the same description of the 
division line as the mortgage. Dur- 
ing eleven years prior to plaintiff's 
purchase at the mortgage sale, the 
mortgagor, while he was owner of 
the land, extended the dam on the 
mortgaged premises raising the pond 
several feet. It was held that defend- 
ant acquired no right to maintain the 
dam and pond as appurtenant to its 
estate. Dyer v. Cranston Print 
Works Co., 24 A. 827, 17 R.I. 774. 


74. Cross references: 

In general see supra § 551 text and 
note 35. 

Licenses: 
Lap reenerel see Licenses §§ 173- 


Cox Vv: 


Easements distinguished see supra 
§ 556. 


To divert and use water as aban- 
donment of grantor’s riparian 
right to use water see supra § 
18. 

75. Rathbone v. McConnell, 20 

Barb. (N.Y.) 311 [aff 21 N.Y. 466]; 
Liggins v. Inge, 7 Bing. 682, 20 E.C.L. 


304, 131 Reprint 263. 


Requirements of statute of frauds 
see Frauds, Statute of § 195. 


[a] Mere permission to use water. 
—An owner of land bordering on a 
stream, who, by means of ditches, 
used the waters thereof for irrigation 
and allowed the waters to run through 
his own ditch across his Jand and per- 
mitted his neighbors to make use of 
it as they desired, but who did not by 
any act give his neighbors reason to 
believe that such permission was to 
be permanently continued, or that it 
would be recognized as a right, was 
not estopped from denying that his 
neighbors had any right to the ditch 
or waters. Davis v. Martin, 108 P. 
866, 157 Cal. 657. 


[b] Sufficiency of consideration.— 
License, or easement, to appropriate 
land by dam and ditch, and to use 
waters, was supported by sufficient 
consideration in construction of dam 
increasing the value of the grantor’s 
land. Motl v. Boyd, 286 S.W. 458, 116 
Tex. 82 [rev (Civ.App.) 236 S.W. 487]. 


76. Irrigated Valleys Land Co. of 
California v. Altman, 207 BP. 401, 57 
Cal.App. 413; Phillips v. Cutler, 95 
A. 487, 89 Vt. 233 [cit Cyc]; Devon- 
shire v. Elgin, 14 Beav. 5380, 51 Re- 
print 389. 


77. Johnson v. Lewis, 13 Conn. 303, 
33 Am.D. 405; Phillips v. Cutler, 95 
A. 487, 89 Vt. 233. 


78. Johnson v. Lewis, 13 Conn. 3038, 
33 Am,.D. 405; Phillips v. Cutler, 95 A. 
487, 89° Vt. 233. 


79. David v. Brokaw, 256 P. 186, 
121. Or. 591. 


[a] Effect of expenditures in in- 
stallation of pipe line.—A contract 
for the purchase or rental of spring 
water does not operate as an ease- 
ment or irrevocable license by reason 
of the fact that the person permited 
to use the water made expenditures 
in the installation of a pipe line and 
plumbing. David v. Brokaw, 256 P. 
186, L20 Or. 591). 

80. Cal.—Jensen v. Hunter, 41 P. 
14. 

Nev.—Reno Water Co. v. Leete, 30 
P02 21 Nev. 203. 

Or.—Curtis v. La Grande Hydraulic 
Waters Corezio bs 808,20 bsnols 20vOr 
34,.10 L.R.A. 484. 

Eng.—Russell v. Harford, L.R. 2 
Eq. 507. 

Ont.—Naegele v. Oke, 10 Ont.W.N. 
185. 

81. Atkins v. Thompson, 29 N.E. 
C2 eel a Vlasse 326 1 sCurtisa ve sia 
Grande Hydraulic Water Co., 23 P. 
808)" 25. /P.53%78, 20 Or. 34, 


484; Mason v. Hill, 5 B.&Ad. 1, 27 
E.C.L. 11, 110 Reprint 692. 

[a] Right to choose place where 
none specified.—Where a city, which 
used water from a certain spring, to 
which it claimed title, gave a corpora- 
tion a permit to “tap the spring 
branch by an underground pipe,’ not 
specifying the point at which the 
branch might be tapped, the corpora- 
tion had a right to tap the branch at 
any point after it left the pool of the 
spring. Georgetown Water Supply 
AT ania aah 81°S.W. 660, 26 Ky. 


$2. Carter v. Page, 30 N.C. 190; 
North Powder Milling Co. v. Coughan- 
our, 54 P. 223, 34 Or. 9. 


83. Imperial Water Co. No. 1 v. 
Wores, 155 P. 124,29 CallApp: 253; 
Kinn v. Saffer, 208 P. 249, 71 Colo. 
570; Jones v. Bondurant, 120 P. 1047, 
21 Colo.App. 24. 


Requirement of statute of frauds 
see Frauds, Statute of § 195. 


[a] Dam.—The owner of tracts of 
land on opposite sides of a river, the 
bed of which was owned by the state, 
who had for many years maintained a 
dam across the river between those 
tracts without objection by the state, 
is not a mere trespasser; but it must 
be presumed that the state aequiesced 
in the maintenance of the dam, so 
that the riparian owner was a li- 
censee. Watervliet Hydraulic Co. v. 
State, 197 N.Y.S. 348, 119 Misc. 743. 


[b] Burden of repair rests in law 
on the licensee. Miller vy. Cronkite, 
ane oe 203, 21 Can.L.T.Oce:Notes 


{c] Pipe line of irrigation com- 
pany.—One constructing an irrigation 
nine line through the land of another 
without permission does not obtain 
any right on the theory of license. 
List v. La Verne Irrigating Co., 148 
P. 096), 2%, Cal App. 46: 


84. Gravelly Ford Canal Co. v. 
Pope & Talbot Land Co., 218 P. 405, 
192 Cal. 4; Gravelly Ford Canal Co. 
v. Pope & Talbot Land Co., 178 P. 155, 
36 Cal.App. 717; Imperial Water Co. 
No. 1 v. Wores, 155 P. 124, 29 Cal. App. 
253; Kane v. Porter, 235 P: 561, 77 
Colo. 257, 44 A.L.R. 165. See Gon- 
zales v. Banzon, 51 Philippine 15 (a 
canal opened in another’s land with 
the knowledge and consent of the 
owner is a voluntary easement). 

85. Arthur Irr. Co. vy. Strayer, 115 
Pi 624750 Colores 7h: 


86. Graybill v. Corlett, 154 P. 730, 
60 Colo. 551; Baltimoré, etc., R. Co. v. 
Black, 43 Pa.Co. 66. 


87. Sheehan v. Kasper, 165 P. 632, 


10 L.R.A.] 41 Nev. 27. 
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[§ 588] 3. Duration and Termination®*—a. In 
General. A license to erect a dam terminates on the 
decay or destruction of the dam.°® A license to erect 
a mill and to use water expires on the decay of the 
buildings.°° Where the owner of premises contain- 
ing a spring orally permits the owner of other prem- 
ises to take water from the spring to his land by 
means of an aqueduct laid to the spring, without re- 
celving consideration and without express limita- 
tion of time, the taking of the water is by virtue of 
a license which is terminable on the destruction or 
decay of the aqueduct laid.®1 While the licensee 
may repair the aqueduct to keep it usable,®? he may 
not renew the aqueduct.°* An agreement for the 
payment of rent will not defeat the termination aft- 
er the. licensee has had the benefit of the expendi- 
ture.°* The right to construet and maintain an irri- 
gation ditch by parol license may be lost by aban- 
donment.®® A license to maintain a pipe line across 
the licensor’s land is terminated by his death.°® 


[§ 589] b. By Revocation—(1) In General. Un- 
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der rules elsewhere considered,®* a mere parol li- — 
cense to use water is revocable at will.°* In some 
jurisdictions,®® where the licensee acting under the 
license has ineurred expense by making improve- 
ments or otherwise, the license becomes irrevoca- 
ble.1 Expenditures made by the leensee to render 
the license irrevocable must be in permanent im- 
provements and of material value.” In some ju- 
risdictions* a verbal license to use water is revoca- 
ble at the will of the licensor unless a valuable con- 
sideration is given.* 


[§ 590] (2) Artificial Watercourses, Pipe Lines, 
and Dams. In accordance with rules elsewhere 
considered,® a mere parol license to construct and 
maintain an aqueduct, ditch, or canal over the 
lands of another is revocable at the will of the li- 
censor,® as in the case of irrigating ditches or ¢a- 
nals... However, in some jurisdictions,’ where in 
reliance on a parol license the licensee has expend- 
ed money and labor, the license becomes irrevocable.® 
The rule is applicable in the case of irrigating ditch- 


5 88. In general see Licenses §§ 189- 
04. 

89. Wingard v. Tift, 24 Ga. 179; 
Cowles v. Kidder, 24 N.H. 364, 57 Am. 
D. 287; Carleton v. Redington, 21 N. 
H. 291; Hepburn v. McDowell, 17 
Serg.&R. (Pa.) 383, 17 Am.D. 677. 


90. Baldwin vy. Aldrich, 34 Vt. 526,. 


80 Am.D. 695. ° 

91. Phillips v. Cutler, 95 A. 487, 
89 Vt. 233; Ainsworth v. Stone, 50 A. 
805, 73 Vt. 101; Clark v. Glidden, 15 
A. 358, 60 Vt. 702. 

92. Phillips v. Cutler, 95 A. 487, 
89 Vt. 283; Clark v. Glidden, 15 A. 
358, 60 Vt. 702. 

93. Phillips v. Cutler, 95 A. 487, 
SorVit. 233; Clark v. Glidden, 15 7A: 
358, 60 Vt. 702. 

94. Phillips v. Cutler, 95 A. 487, 
89 Viti 2338; Clark iv. Glidden, 15) A. 
358, 60 Vt. 702. 3 


95. Finn v. Saffer, 208 P. 249, 71 
Colo. 570. 
96. Pioneer Min., etc., Co. Vv. 


Shamblin, 37 So. 391, 140 Ala. 486. 


97. See Licenses § 193 et seq. 
98. Nev.—Reno Water Co. Vv. 
Leete, 30 P. 702, 17 Nev. 203. 


Pa.—Barget v. Drake, 52 Pa.Super. 
647. 

Wash.—Ahl v. McKiel, 6 P.(2d) 999, 
165 Wash. 659; Patrick v. Smith, 134 
P. 1076, 75 Wash. 407, 48 L.R.A.N.S. 
740; Weidensteiner v. Mally, 104 P. 
143, 55 Wash. 79. See Lyons v. Ingle, 
157 P. 460, 91 Wash. 179 [mod 164 P. 
745, 96 Wash. 95] (the mere licensee 
of water rights in a private poo] has 
no exclusive right to a certain flow 
therefrom). 

Eng.—Fentiman v. Smith, 4 East 
107, 102 Reprint 770. 


Ont.—Naegele v. Oke, 37 Ont.L. 61, 
10 Ont.W.N. 185, ‘31 Dom.L.R. 501; 
McKay v. Bruce, 20 Ont. 709. 


[a] What amounts to revocation. 
—Government’s taking of corpora- 
tion’s entire water power under power 
of eminent domain was held not to 
operate as a revocation of the license 
of another corporation to withdraw 
water from canal, as respects the cor- 
poration’s right to compensation for 
such taking. International Paper Co. 
Ven Wes ples .Ot.ml 16, 282) WS. 399, 7/5 
L.Ed. 410 [rev 68 Ct.Cl. 414, and cert 
Ei SOMO OL mooo ot meee MLO} aide das 
Ed. 1132]. 


99. See Licenses § 195. 

1. Cal.—Irrigated Valleys Land 
Co. of California v. Altman, 207 P. 
401, 57 Cal.App. 413. 

Colo.—Hoehne Ditch Co. v. John 
sea. Ditch Co.,, 191 PB. 108,68 Colo. 
oO : 

N.J.—Van Horn v. Clark, 40 A. 203, 
56 N.J.Eq. 476; Veghte v. Raritan 
Water Power Co., 21 N.J.Eq. 463 [rev 
19 N.J.Eq. 142]. 

Pa.—Moore v. Neubert, 
per. 144. 

Tex.-_Motl v. Boyd, 286 S.W. 458, 


ise 82 [rev (Civ.App.) 236 S.W. 


21 Pa.Su- 


Eng.—Mason v. Hill, 5 B.&Ad. 1,; 


27 B.C.L. 11, 110 Reprint 692. 


[a] Right as appurtenant to land. 
—Where the present owner’s prede- 
cessor in interest had obtained an 
irrevocable license to water the land 
from an irrigation company’s ditch, a 
contention that the present owner 
had made no expenditures on the 
company’s representation, and hence 
was not entitled to use the water, was 
unsound. for when the present own- 
er’s predecessor in interest acquired 
an irrevocable license it became a 
right appurtenant to the land. _ Irri- 
gated Valleys Land Co. of California 
PPA, Se 207 P. 401, 57 Cal.App. 


2. David v. Brokaw, 256 P. 186, 
ZO rb ode 
{a] Expenditures for piping.— 


Revocation of a right given a party 
to use water from a spring on de- 
fendant’s land did not constitute 
fraud where the only expenditures 
were for pipes and plumbing fixtures 
to carry the water. David v. Brokaw, 
256 P. 186, 121 Or. 591. 


[b] Advice to abandon other wa- 
ter supply.—Revocation of license to 
use water from spring was not pre- 
cluded by defendant’s advice to aban- 
don well. David v. Brokaw, 256 P. 
186, 121 Or. 591. 


8. See Licenses § 197. 


4 Profile Cotton Mills v. Calhoun 
Water Co., 66 So. 50, 189 Ala. 181. 


[a] Sufficiency of consideration. 
—Incidental benefits that may ac- 
crue to a licensor, as a salaried offi- 
cer or stockholder of a corporation 
which he licensed to take water from 

Il his land, cannot be regarded as a val- 


uable consideration which would pre- 
clude revocation of a verbal license. 
Profile Cotton Mills v. Calhoun Water 
Co., 66 So. 50, 189 Ala. 181. 


5. See Licenses § 193 et seq. 


6. Pioneer Min., etc., Co. v. Sham- 
blin, 37 So. 391, 140 Ala. 486; Morse 
v. Copeland, 2 Gray (Mass.) 302; Rob- 
erts v. Rose, L.R. 1 Exch. 82; Ra- 
cine v. MeGinnity, 1 West.L.R. 265. 

[a] Pipe line across land.—Pio- 
neer Min., etc., Co. v. Shamblin, 37 So. 
391, 140 Ala. 486. 


[b] Befusal to allow repairs as 
revocation.—Where license is given 
to lay pipes on another’s land to con- 
vey water to the licensee’s land, the 
burden of repair rests in law on the 
licensee, and it is a revocation of the 
license to refuse to the licensee per- 
mission to go upon the licensor’s 
land for the purpose of making re- 
pairs. Miller v. Cronkite, 2 N.B.Eq. 
203, 21 Can.L.T.Oce. Notes 150. 


7. McReynolds v. Harrigfeld, 140 
P. 1096, 26 Idaho 26; Geiger v. Mc- 


Mahon, 139 N.W. 958, 81 S.D. 95; 
Weidensteiner v. Mally, 104 P. 143, 
55 Wash. 79. 

[a] Where license to construct 


ditch is given on consideration that 
the ditch shall be for the joint use of 
the licensor and licensee, the right 
of the licensee to use the ditch can 
only be lost by abandonment. Pat- 
terson v. Mills, (Cal.) 68 P. 1034. 


8. See Licenses § 195. 


9. U.S.—Bright v. Virginia & Gold 
aah Water Co., 234 F. 839, 148 C.C.A. 


Ark.—Monteith v. Honey, 205 S.W. 
812, 185 Ark. 407; Wynn v. Garland, 
19 Ark. 28, 68 Am.D. 190. 

Cal.—Stoner v. Zucker, 83 P. 808, 
148 Cal. 516, 7 Ann.Cas. 704, 1138 Am. 
S.R. 301. 

Conn.—Legg v. Horn, 45 Conn. 409. 

Iowa.—Pascal v. Hynes, 152 N.W. 
26, 170 Iowa 121; Brown v. Honey- 
field, 116 N.W. 731, 139 Iowa 414. 

Nev.—Sheehan v. Kasper, 165 P. 
632, 41 Nev. 27. 

N.J.—Morton Brewing Co. y. Mor- 
ton, 20 A. 286, 47 N.J.Eq. 158. 

Pa.—Baltimore, ete, R. Co. 
Black, 43 Pa.Co. 66. 

[a] Sewer pipe.—Morton Brewing 


ae v. Morton, 20 A. 286, 47 N.J.Ea. 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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es and canals.1° Under such circumstances the pa- 
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the licensor,1® unless executed.1* 


rol license to construct and maintain an irrigating 
ditch or canal becomes in all essentials an easement, 
continuing for such length of time as the use itself 
A license to maintain an irrigation 
ditch may be revoked for a violation of the condi- 
In some jurisdie- 
tionst? an oral or written license to construct an 
artificial ditch, although given for a consideration 
and intended to be perpetual, may be revoked by the 
owner of the land after the construction of the 
j= ditch.14 


may continue.?+ 


tions on which it is granted.1? 


Dams. 


10. Cal.—Gravelly Ford Canal Co. 
v. Pope & Talbot Land Co., 218 P. 
405, 192 Cal. 4. 

Colo.—Webb v. Wild Cat Lateral 
teh Co... 186) en w28% 000 Colo... 495; 
Northern Colorado Irr. Co. v. Reuter, 
186 P. 286, 67 Colo. 488; Graybill v. 
Corlett, 154 P. 730, 60 Colo. 551; Jones 
v. Bondurant, 120 P. 1047, 21 Colo. 
App. 

Or.—Foster v. Foster, 213 Pp. 895, 
LOTs Or: 355. 

Utah.—Maple Orchard Grove, etc., 
oe -y. Marshall, 75 P.-869, 27 Utah 


Wyo.—Gustin v. Harting, 121 P. 
522, 20 Wyo. 1, Ann.Cas.1914C 911. 

But see Pifer v. Brown, 27 S.E. 399, 
43 W.Va. 412, 49 L.R.A. 497 (a mere 
oral license to construct an under- 
ground drain, although executed and 
in full use and enjoyment, is revoca- 
ble at will). 

[a] Parol license to bridge ditch. 
—Northern Colorado Irr. Co. v. Reu- 
ter, 186 P. 286, 67 Colo. 483. 

{b] Pipe line for irrigation.—Ma- 
ple Orchard Grove, etc., Co. v. Mar- 
shall, 75 P. 369, 27 Utah 215. 


[ec] In Oregon the cases seem to 
determine the law in this state on 
this question to the effect that a li- 
eense implied from silence or ac- 
quiescence with knowledge of the ex- 
penditures is not made irrevocable 
by expenditures made in permanent 
improvements in reliance thereon, but 
an express license is irrevocable. 
Shaw. vy. Profitt,-110, P...1092,,,109 RP: 
584. 57, Or. 392, Ann.Cas. 1913 A 63; 
Ewing v. Rhea, 62 P. 790, 37 Or. 583, 
82 Am.S.R. 783, 52 L.R:A. 140. 

11. Stoner v. Zucker, 83 P. 808, 148 
Cal. 516, 7 Ann.Cas. 704, 113 Am.S.R. 
301; Clendenin v. White, 217 P. 761, 
62 Cal.Avnnv. 664; Cairns v. Haddock, 
212 P. 222, 60 Cal.App. 83; Gravelly 
Ford Canal Co. v. Pope & Talbot Land 
Co., 178 P. 155, 36 Cal.App. 717. 

12. Libbey v. Van Bruggen, 228 P. 
178, 30 N.M. 116, 38 A.L.R. 1134, 

13. See Licenses § 197. 

14. Spink v. Corning, 70 N.Y.S. 
143, 61 Apn.Div. 84 [aff 65 N.E. 1122, 
172 N.Y. 626]. 

15. See Licenses § 193 et seq. 

16. Wingard v. Tift, 24 Ga. 179; 
MacKinnon v. Black Pine Mining Co., 
179 P. 951, 32 Idaho 228; Washburn 
Vis Campbell, 166 N.E. 361, 267 Mass. 
285. 

17. Lacy v. Arnett, 83 Pa. 169. 

18. Cross references: 

In general see supra § 551 note 35. 


Contracts: 
Generally see Contracts 13 C.J. p 
214. 


For: 
Sale of land see Vendor and Pur- 
chaser 66 C.J. p 432. 


In some jurisdictions!® a parol license to 
erect and maintain a dam is revocable at the will of 


ties.?4 


Contracts:—Continued 
For:—Continued 
Supply from mains of public 
service water companies see in- 
fra §§ 682 et seq. 


19. Fremont v. June, 8 Ohio Cir.Ct. 
124, 4 Ohio Cir.Dec. 326 [aff 46 N.E. 
1160, 54 Ohio St. 663]; Miner v. Thom- 
as Furnace Co., 12 Ohio Cir.Dec. 490. 

20. See Covenants §§ 66, 70. 

21. Farmers’ High Line Canal, 
etc., Co. v. New Hampshire Real Es- 
tate Co., 92 P. 290, 40 Colo. 467. See 
Lawrence v. Whitney, 22 N.H. 174, 115 
N.Y. 410, 5 L.R.A. 417 (where the cov- 
enants were merely personal and did 
not run with the land). 


22. Bree v. Wheeler, 87 P. 255, 4 
Cal.Anp. 109; Coffman v. Robbins, 8 
Or. 278. 

23. See Vendor and Purchaser § 
1076. J 

24 Almeria tIrr. Canal Co. v. 


Tzschuck Canal Co., 93 N.W. 174, 67 
Neb. 290. 


25. See Contracts §§ 19- ne pricy 
dor and Purchaser 66 C.J. p 2. 


26. See Contracts §§ 122— Ak 


[a] Oral agreement for construc- 
tion of sewer valid.—McQuillen v. 
May, 30 Pittsb.Leg.J.N.S. (Pa.) 385. 


27. See Contracts §§ 46-121. 


[a] Contract may be inferred from 
the conduct of the parties. Combs v. 
Slayton, 26 P. 661, 19 Or. 99. 


[b] Offer and acceptance.—Where 
plaintiff notified defendant not to take 
water from his premises, and that he 
would demand a certain sum for every 
day the notice was violated, and 
afterward obtained a decree restrain- 
ing defendant from taking the water, 
the taking of water after the notice 
was not an acceptance of a proposi- 
tion to sell at a_ specified price. 
Wright v. Sonoma County, 105 P. 409, 
156 Cal. 475, 134 Am.S.R. 140 [transf 
96 P. 3338, 7 Cal.App. 567]. 


[c] Offer to permit defendants to 
use dam held to have been accepted 
in toto. Larimer County Canal No. 2, 
Irrigating Co. v. Larimer & Weld 
Reservoir Co., 143 P. 270, 26 Colo.App. 
380. 

[d] Option or contract to pur- 
chase.—An agreement giving an op- 
tion to purchase water rights, and 
providing that if the optionees should 
find the project practicable they 
would purchase at a given price, is an 
option giving the optionees the right 
to determine whether the project was 
practicable. Gard v. Thompson, 123 
P. 497, 21 Idaho 485. 

28. See Contracts § 59. 

[a] Contract held certain.—A con- 
tract between owners of adjoining 
farms drained by a joint system of 
tiling, by which one of them agrees 
to pay his part of the cost of a new 


[§ 591] E. Contracts'S—1. In General. 
transfer or apportionment of water rights may be 
effected by a simple written contract,+® the condi- 
tions of which may, subject to general rules,*° be 
in the nature of covenants running with the land 
and binding the successors in interest of the par- 
Kquity will sustain a parol contract for such 
purposes, under proper conditions.?? 
rules,?* in a contract for the sale of a canal there 
may be a reservation of a hen foreclosable as an eq- 
uitable mortgage.*4 
formal requisites,?® mutual assent,?7 certainty of 
agreement*® and consideration.?® 


The 


9 


Under general 


General rules?®> govern as to 


Such rules also 


outlet, is not too uncertain to be en- 
forced. Dugger v. Kelly, 150 N.W. 27, 
168 Iowa 129. 


[b] Contract held uncertain.—In a 
contract between an electric company 
and a landowner to furnish a named 
amount of water for irrigation, where 
no land was described to which a 
right might attach and the owner 
eould utilize the water on any lands 
then owned or which he might there- 
after own or lease, the contract being 
for the owner’s personal benefit with 
a provision against assignment with- 
out permission of the company, and 
there being no ditch or other fixed 
source mentioned in the contract to 
which any water right could attach 
as a servitude, the rights conferred 
were too indefinite to constitute a wa- 
ter right which could be held as a ser- 
vitude on the company’s water sys- 
tem. Gause v. Pacific Gas & Electric 
Co., 212 PB, 922, 60 Cal.App. 360. 

[ec] Agreement between riparian 
owners, not describing any land, but 
merely showing the. area signed for 
by the several parties, established no 
riparian rights of the parties in any 
land, being too uncertain, as such 
rights can exist only as part and 
parcel of specific tracts, and any con- 
tract must describe the land suffi- 
ciently for identification. Title Insur- 
ance & Trust Co. v. Miller & Lux, 190 
Prr433; 8a Cala 72s 

[d] Agreement for interest in 
ditch and water right was held: too 
uncertain to constitute valid contract. 
Thrasher v. Schreiber, 250 P. 600, 77 
Mont. 221. 


[e] Certainty as to quantity.—An 
agreement to furnish water not speci- 
fying quantity is not void for uncer- 
tainty, where necessarily measured 
by requirements of land conveyed. 
Relovich v. Stuart, 295 P. 819, 211 
Cal. 422. 


[f] Option for water rights was 
held not indefinite for uncertainty as 
to whether requirement of execution 
of a “proper deed” meant a deed with 
covenants, where the parties them- 
selves construed such a requirement 
in a later and similar option to mean 
a deed with covenants. Johnson v. 
Ford, 245 S.W. 531, 147 Tenn. 63. 


[g] Price of water uncertain.— 
Schimmel vy. Martin, 213 P. 338, 190 
Cal. 429. 


29. See cases infra this note. 


[a] Failure of consideration.—A|]- 
though plaintiff, who owned land on 
both sides of a stream, had consent- 
ed for a consideration to defendant’s 
taking water through pipes on plain- 
tiff's land, where the consideration 
had failed, plaintiff would have the 
right to prevent defendant's use of 
pipes. King v. Schaff, (Tex.Civ.App.) 
204 S.W. 1039. 


[b] Sufficiency.—(1) Where suit 
was brought by an upper riparian 
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govern as to mistake,?° 


owner to compel defendant to desist 
from taking water from a stream, 
such compulsory abandonment cannot 
constitute a consideration for an 
agreement by another owner to allow 
defendant to divert the water from a 
point lower on the stream. Jensen v. 
Hunter, (Cal.) 41 P. 14. (2) A con- 
tract between owners of adjoining 
lands by which one of them agrees to 
pay his part of the cost of a new out- 
let for their joint drainage system is 
supported by sufficient consideration 
where the outlet is so connected with 
the system as to relieve the old out- 


let to a material extent. Dugger v. 
Kelly, 150 N.W. 27, 168 Iowa 129. 
(3) Where the sole consideration for 


a right to maintain an irrigation ditch 
across defendant’s land was. the 
promise of plaintiff’s predecessor not 
to interfere with defendant’s prede- 
cessor’s right to uSe spring water, de- 
fendant was entitled to water, and a 
decree denying him the right to such 
water was error. Morris v. Smith, 
288 P. 1068, 76 Utah 162. (4) An 
agreement between A and B, granting 
an easement tu A to maintain a dam, 
if survey established it on B’s land, 
reciting that each party paid the oth- 
er one dollar, and each paid one half 
for the survey and received benefits 
thereunder, rested on sufficient con- 
sideration. Johnston v. Harsh, 93 So. 
451, 207 Ala. 524. (5) Where plain- 
tiffs, as appurtenant to lots owned by 
them, owned eight fifty fourths of the 
water of a well on another lot owned 
by defendant, and were conceded ‘to 
have the right to use an engine and 
pump to the extent necessary to se- 
cure such water, an agreement ap- 
portioning the operating charges be- 
tween the parties was supported by a 
sufficient consideration, consisting of 
plaintiffs’ consent to the substitution 
of an electric motor for a gasoline 
engine. Moore v. California-Michigan 
Land & Water Co., 203 P. 139, 55 Cal. 
App. 184. 

Consideration. generally see Con- 
tracts §§ 144-244. 

30. See cases infra this note. 

[a] Mistake.—(1) In general. 
Butterworth v. Walker, 11 L.T.Rep. 
N.S. 436. (2) Where both parties 
to sale of water supply erroneously 
assumed, as the basis for a contract, 
the existence of sufficient water in 
pond to satisfy defendant’s demands, 
such assumption was a mutual mis- 
take of fact as to a material matter, 
rendering the contract unenforceable. 
Chas. F. Noble Oil & Gas Co. v. Gist, 
(Tex.Civ.App.) 271 S.W. 300. 

Mistake generally see Contracts §§ 
246-271. 

31. See cases infra this note. y 

[a] Misrepresentation as to legal 
effect of agreement is fraud warrant- 
ing setting aside of instrument. 
Bowman y. Payne, 204 P. 406, 55 Cal. 
App. 789. 

[b] Representations as to water 
power held not false. Lloyd v. Kehl, 
64 P. 125, 132 Cal. 107. 

[c] RBepregentations as to height 
of dam.—Cline v. Goodale, 31 P. 956, 
23 Or. 406. 

Fraud and misrepresentation gen- 
erally see Contracts §§ 272-309. 

32. See cases infra this note. 


misrepresentation and 
traud,*! illegality,?? and!recording.*% 

[§ 592] 2. Construction, Operation, and Effect. 
General rules** govern as to the construction of con- 
tracts affecting water rights and privileges.®® 
cordingly, in the construction of such contracts, the 


WATERS 


Ac- 


[a] Constitutionality.—A contract 
whereby a water company agreed to 
furnish water to landowners was not 
violative of Const. art 14 where no 
preferential rights were given. Mc- 
Intyre v. Consolidated Water Co., 270 
P. 444, 205 Cal. 231; McIntyre v. Con- 
solidated Water Co., (Cal.App.) 18 P. 
(2d) 397. 

{[b] Contract to sell state spring 
water.—A contract empowering and 
requiring a corporation to bottle and 
sell the waters from the Saratoga 
state reservation under certain condi- 
tions, and preserving to ‘tthe public 
free access to the reServation and 
free use of the waters there for drink- 
ing or bathing, was authorized by L. 
(1909) ec 569, as amended by L. (1911) 
ec 394, creating the reservation, and 
within the authority of the reserva- 
tion commissioners. Saratoga State 
Waters Corporation v. Pratt, 125 N.E. 
$3845 221 Noy. 429° 

[ec] Oil company’s contract with 
landowner for use of water rights, 
dam, location, and easements was 
held lawful within Vernon Civ. St. 
Annot. Suppl. (1922) art 4993; Ver- 
non Civ. St. Annot. Suppl. (1918) art 
5011b; Vernon Pen. Code Annot. 
Suppl. (1918) arts 837a, 837i. Texas 
Co. v. Burkett, 296 S.W. 2738, 117 Tex. 
16, 54 A.L.R. 1397 [aff (Civ.App.) 255 
SOW. 763]. 

[d] Public policy. — A contract 
whereby the owner of land granted 
to another the right to use under- 
ground water and water impounded 
on his land by a dam for mining pur- 
poses on the land, not contiguous to, 
or bordering on, the stream, is not 
against public policy. Texas Co. v. 
Burkett, (Civ.App.) 255 S.W. 763 [aff 
2960S. Wio2 13,000 ( Dex. i116; 054) ALTRe 
P97 s . 

[e] Sale of water to public and 
private parties.—The owner of a wa- 
ter supply can dedicate part of its 
plant to public use and reserve the re- 
mainder for private purposes or 
private sale. Newell v. Redondo Wa- 
ter (Co. 202, Pss91:4,155 GaliApp, 86. 


Contracts generally see Contracts 
§§ 339-480. 


33. See Henry v. Southern Ry. Co., 
(CD. SHOE VALANSE VOOR Ibis. 


[a] Agreement granting easement 
for a dam need not be recorded, 
Henry: v. ‘Southern Ry. 'Go.,: 75 S.H: 
LOS N98 tSeCy sb: 

Contracts for sale of land generally 
see Vendor and Purchaser § 88. 


34. See Contracts §§ 481-592. 
35. See cases infra this note. 
[a] Court must, if possible, con- 


strue agreement fixing water right so 
as to give effect to every part and 
form from parts a harmonious whole. 
Vermont Shade Roller Co. v. Burling- 
ton soractioneCon Lb 0A. 38. eLOo mvt 
489 [reh den 153 A. 568, 108 Vt. 293]. 


{b] Construing instruments to- 
gether.—Deed and contract by vendor 
to supply water from land retained 
executed at the same time must be 
deemed one instrument under Civ. 


Code § 1642. Relovich v. Stuart, 295 
P. 819, 211 Cal. 422. See Contracts § 
487. 


36. Carmichael y. Arms, 100 N.E. 
302, 51 Ind. App. 689; Smith v. Thayer, 


* [§§ 591-592 


intention of the parties governs®® as viewed in the 
light of surrounding cireumstances** and the prac- 
tical construction of the parties.** 
should be construed so as to effectuate the purpose 
of the parties as expressed in the contract,*® and 
includes not only what is expressly stated, but also 


28 N.E. 1131, 155 Mass. 48; Babcock 
v. Gregg, 178 P. 284, 55 Mont. 317. 


[a] Particular contracts: con. 
strued.—(1) In general. Schwab vy. 
Smugegler-Union Min. Co., 174 F. 305, 
98 C.C.A. 160; Miller & Lux v. Cali- 
fornia Pastoral, etc., Co., 163 F. 462, 
90 CG AN Ss Columbus) Ri7Co.8 vaeCits, 
Mills: Co., .70: S.E. 242, 135,Ga. 6268 
Caribou v. Caribou Water Co., 51 A. 
287, 96 Me. 17; Bardwell v. Ames, 
22 Pick. (Mass.) 333; Lawrence v. 
Whitney, 22 N.E. 174, 115 N.Y. 410, 
5 L.R.A. 417; Packer v. Rochester, 
ete., R. Go.,.17_ N.Y. 283; UWpdegrove 
y. Philadelphia & P. Ry. Co., 94 A, 
462, 249 Pa.-69. (2) .A contract to 
convey land described as northeast of 
a named nonnavigable river entitles 
the grantee to require such convey- 
ance as will make him a riparian own- 
er with all the rights of Such owner- 
ship in the waters of such river. 
Vance v. Wade, 146 N.E. 399, 84 Ind. 
App. 134. (3) Where a contract for 
reservoir sites provided that the 
transferee should have certain rights 
above the high-water line of reser- 
voirs which the transferor ‘“‘may here- 
after construct’ on a certain creek, 


The contract - 


the mere making of surveys and fil- 


ings for reservoirs prior to the date 
of the contract did not constitute 
“construction” of such reservoirs. 
McLeod v. Colorado Power Co., 208 
P. 463,071 Colo. 518. 

[b] Agreement of riparian owner 
as to return of water to stream.— 
New England Cotton Yarn Co. v. 
Laurel Lake Mills, 76 N.E. 231, 190 
Mass. 48. 


[c] Contract for damages for pol- 
lution.—The term “pollution,” as used 
in a contract providing for the pay- 
ment of losses due to pollution of a 
stream and mill pond, was used in a 
restricted sense, and was understood 
by the parties to refer only to such 
damage as resulted directly from con- 
tamination by impurities, and water 
power rights and all rights flowing 
therefrom were excluded, so _ that 
plaintiff was not precluded thereby 
from recovering for past and future 
damage caused by the sugar company 
in filling up the mill pond by turning 
refuse into the stream so as to cause 
it expense in buying fuel to replace 
power lost by filling up the pond. 
Lepper v. Wisconsin Sugar Co., 128 
N.W. 54, 181 N.W. 985, 146 Wis. 494. 


37. New England Cotton Yarn Co. 
v. Laurel Lake Mills, 76 N.E. 231, 190 
Mass. 48; Smith v. Thayer, 28 N.E. 
1131. .155 Mass. 48; Cove Irr. Dist. 
v. Yellowstone Ditch Co., 3 P.(2d) 
280, 90 Mont. 323; Babcock v. Gregg, 
178 P. 284, 55 Mont. 317; Lepper v. 
Wisconsin Sugar Co., 128 N.W. 54, 
131 N.W. 985, 146 Wis. 494. 


38. Caldwell v. States, 6 P.(2d) 1, 
89 Colo. 529; New Brantner Exten- 
sion Ditch Co. v. Kramer, 141 P. 498, 
57 Colo. 218, Ann.Cas.1916B 1225; 
Merrifield v. Illinois, ete, Canal 
Com’rs, 72 N.E. 405, 587, 212 Ill. 456, 
67 L.R.A. 369; New England Cotton 
Yarn Co. v. Laurel Lake Mills, 76 N. 
EH. 231, 190 Mass. 48; Vermont Shade 
Roller Co. v. Burlington Traction Co., 
150 A. 138, 102 Vt. 489 [reh den 153 A. 
568, 103 Vt. 293]. 


39. Nelson v. Dutton, 220 P. 12, 63° 


Cal.App. 717. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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what is necessarily implied from the language used.*° 
Water rights acquired by contract are governed by 
the agreement, and cannot be enlarged or changed 
A provision not in the 
contract may not be construed into it, although one 


without mutual consent.*! 
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or more of the parties may have contemplated it.*? 


40. City of Scottsville v. Hewitt, 
28 S.W.(2d) 984, 234 Ky. 656. 
“. 41.° Hand v., 2) Dorado, Irr. Dist, 
276 P. 187, 97 Cal.App. 740; Ficklen v. 
Fredericksburg Power Co., 112 S.E. 
NMDSeL SOT N ad, Ouilc 


42. McLeod v. Colorado Power Co., 
208 P. 468, 71 Colo. 518. 

43. [a] Particular contracts con- 
strued.—(1) In general. Garvey Wa- 
ter Co. v. Huntington Land, etc., Co., 


O7 PL 4285154 Cal. 232: Roberts--v- 
Kratts,e74 P.. 281; 141. Cal..20;  Pair- 
banks ve" Rollins, (Cal.) 64. BP. 79; 


Ferrea v. Chabot, 53 P. 689, 1092, 121 
Gale -233:" Bien! v.—Bear--River) etc, 
Water, etc., Co., 15 Cal. 96; Columbus 
R VCo. vs City!) Mills* Co., 34 )S.6: 581, 
110 Ga. 273; Moline Water Power Co. 
v. Waters, 10 Ill.App. 159; Smith v. 
Thayer, 28 N.E. 1131, 155 Mass. 48; 
Wetmore v. Fiske, 5 A. 375, 10 A. 627, 
629, 15 R.I. 354; Metcalfe v. Faucher, 
(Tex.Civ.App.) 138 S.W. 1114; Case v. 
Hoffman, 72 N.W. 390, 75 N.W. 945, 
100 Wis. 314, 44 L.R.A. 728. (2) Where 
a contract between an electric com- 
pany anda landowner to furnish wa- 
ter for irrigation did not convey a 
water right, but was executory and 
provided for a conditional sale of a 
named amount of water, and the com- 
pany’s obligation thereunder could be 
modified or canceled by happening of 
named conditions, no water right was 


thereby vested in the landowner. 
Gause v. Pacific Gas & Electric Co., 
ot? FP. 1922 60: Cal. App. 360.. ©(3)).A 


conveyance, together with a contract 
to furnish the purchaser water from 
jand retained by the grantor, created 
an easement to take water for the 
benefit of the land conveyed, and the 
fact that the purchaser agreed to pay 
a certain price for the water furnished 
by the grantor did not prevent the 
creation of an easement in the water. 
Relovich v. Stuart, 295 P. 819, 211 Cal. 
422. (4) A contract relating to use 
of water by a railroad company from 
a creek running through plaintiff's 
land, and which is crossed by a rail- 
road company’s right of way, was 
held intended to secure to the railroad 
the privilege of taking water to the 
appropriation of which plaintiff as a 
riparian owner might object, and the 
railroad company’s privilege as a ri- 
parian owner of taking water to an 
extent which would not transgress 
the rule of reasonable use was not 
relinquished. Brooker v. Missouri 
Pac. R. Co., 203 P. 690, 110 Kan. 263. 


[b] “ransfer of interest in water. 
—A. compromise agreement relative 
to a division of water between the F 
Water Company, which was obligated 
to supply plaintiffs, and the H Water 
Company, was held merely an execu- 
tory contract of sale and not to trans- 
fer to the F Company any interest in 
the water supply of the H Company, 
and hence not to give plaintiffs any 
right in the water belonging to the 
HeCompany. Copeland v. Fairview 
Mande, Watere©o,, lol se 19). 265 
Cal. 148. 

[ec] Water from ditch.—Hand v. 
Cleese, 258 P. 1090, 202 Cal. 36; Blen 
v. Bear River, etc, Water, etc., Co., 
15 Cal. 96; Paterson v. Nurnberg, 68 
P. 134, 17 Colo.App. 223. 


[ad] Waste water from mine.— 
Where defendant, while experiment- 
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ing to determine whether to operate 
its zine mine on Jand adjoining plain- 
tiffs’ and before it had erected a mill 
at the mine, contracted with plaintiffs 
for the privilege of “pumping and 
running waste water from their mine” 
across plaintiffs’ land, even if am- 
biguous, the term ‘“‘waste water from 
their mine” did not include water 
charged with refuse matter, called 
“sludge,” discharged from a concen- 
trating mill at the mine, as well as 
water pumped from the mine, not con- 
taining sludge. Pedelty v. Wisconsin 
Zinc Co., 134 N.W. 356, 148 Wis. 245. 


44. [a] Particular contract con- 
strued.—Edelman vy. Yeakel, 27 Pa. 
26. 


[bb] Repairs.—One. entitled to sur- 
plus spring water passing through 
pipes from another’s premises is en- 
titled to go on premises to repair 
tank, pipes, and other equipment used 
in carrying such surplus. Hawkeye 
Portland Cement Co. v. Williams, 239 
N.W. 120, 213 Iowa 482. 


45. [a] Particular contract con- 
strued.—Chapea Water Co. v. Chap- 
man, 77 P. 990, 144 Cal. 366. 


46. [a] Particular contracts con- 
strued.—(1) Under a contract permit- 
ting lower owners to construct and 
maintain a ditch across upper own- 
ers’ land, in consideration of upper 
owners being allowed to divert a cer- 
tain amount of water, etc., lower 
owners acquired no interest in upper 
owners’ riparian rights. Hall v. 
Webb, 226 P. 403, 66 Cal.App. 416. 
(2) Where a contract with a canal 
company for the construction of a 
ditch provided ‘tthe necessary rights 
of way therefor through said lands 
will be granted without unnecessary 
delay to the first party at such rea- 
sonable price as may be acceptable 
eu it was held that the reason- 
able price referred to must be such 
as would reasonably compensate 
property owners for whatever pecun- 
iary injury they suffered. Sternes 
v. Sutter Butte Canal Co., 216 P. 66, 
61 Cal.App. 737. (3) Where a grant 
of a right of way to a canal company 
provided that the compensation 
should be such “reasonable price” as 
was acceptable to the grantee, it was 
held that the grantors in an action to 
determine such reasonable price were 
entitled to present to the jury every 
item of damage or injury to their 
property for which they would have 
been entitled to recover in condemna- 
tion proceedings, including damages 
for seepage. Sternes v. Sutter Butte 
Canal Co., supra. 


[b] Agreement as to new ditch.— 
Filling in an irrigation ditch, cross- 
ing defendant’s lots diagonally and 
constructing a new ditch along the 
outer edge of one lot pursuant to 
agreement was held to be the ex- 
change of one easement for another, 
and not to give only a revocable li- 
cense as to the new ditch. Babcock v. 
Gregg, 178) Po 284, 55° Mont. 317." 


[c] Contracts to construct ditch.— 
(1) In general. Rankin & Cowden 
v. Lingo, 117 N.W. 274, 139 Iowa 148. 
(2) Agreements with a canal com- 
pany for the construction of a ditch 
held not to intend that the adjoining 
landowners should furnish the rights 
of way, but only that the cost of con- 
struction and rights of way should be 
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Among particular contracts which have been con- 
strued are those affecting the right to use or to be 
supplied with water*® from a spring** or well,*° or 
contracts concerning ditches,*° 
nels,*® and dams.*® 


raceways,** tun- 
There are also decisions constru- 


borne by them in the first instance 
with an agreement for subsequent 
reimbursement by the canal company. 
Sternes v. Sutter Butte Canal Co., 
216 P. 66, 61 Cal.App. 737. 


[d] Maintenance and repair.—(1) 
If a ditch is constructed by agree- 
ment of persons and recognized as a 
waterway, neither person would be 
compelled to clear it of rubbish, but 
either person might do so. O’Mara 
v. Jensma, 121 N.W. 518, 143 Iowa 
297. (2) Contract by defendant to 
keep a tile ditch on his land open and 
unobstructed did not give plaintiff, 
an adjoining owner, a mere easement, 
but required defendant to maintain 
and keep the ditch open so that wa- 
ter would flow freely. ‘Thurston v. 
Carter, 155 N.E. 834, 87 Ind.App. 518. 
(3) A contract between a ditch com- 
pany. and predecessor of irrigation 
district conveying to the latter irri- 
gation canal does not require stock- 
holders of the ditch company to bear 
proportionate costs of reconstructing 
canal and headgate. Cove Irr. Dist. 
v. Yellowstone Ditch Co., 3 P.(2d) 
280, 90 Mont. 323. 


47. [a] Right of entry for re- 
pairs.—One having the right to use 
a race on another’s land under a con- 
tract, with the duty to keep it in re- 
pair, may enter the land to make nec- 
essary repairs. Daniels v. Chaffin 
28 Iowa 327. : 


48. [a] Particular contract con. 
strued.mAn agreement whereby a 
corporation owning land was given 
the right to construct a tunnel under 
the land of another for the purpose 
of carrying off waste waters isa pres- 
ent easement, rather than an agree- 
ment to give one in the future, the 
language of the agreement being that 
it will afford such party of the second 
part every proper facility for the con- 
struction and maintenance of such 
tunnel, etc., and does hereby grant to 
such party of the second part, etc. 
Hydraulic Power Co. of Niagara Falls 
v. Pettibone Cataract Paper Co., 183 
N.Y.S. 373, 112 Mise. 528 [dism 188 
N.Y.S. 927, 197 App.Div. 928, and aff 
191 N.Y.S. 12, 198 App.Div. 644]. 


49. [a] Particular contracts con- 
strued.— (1) In general. Consolidated 
Canal Co. v. Mesa Canal Co., 53 P. 575; 
6 Ariz. 135 [aff 20 S.Ct. 628, 177 U.S. 
296, 44 L.Ed. 777]; Hoagland v. Vegh- 
te, 30 N.J.Law 516; Valentine v. Cen- 
tral R. Co., 29 N.J.Law 60. (2) Where 
A and B, adjoining owners, after A 
constructed a dam on or near their 
boundary line, agreed in writine to 
survey the boundary, and that, if the 
dam were on the lands of B, it could 
be “perpetually kept and maintained” 
by A, his heirs and assigns, and the 
survey established the dam as upon 
B’s land, a perpetual easement was 
granted to A, his heirs and assigns, to 
maintain the dam. Johnston v. Harsh, 
93 So. 451, 207 Ala. 524. (8) Under a 
contract to pay three thousand five 
hundred dollars in case of exercise of 
the privilege of constructing and 
maintaining a dam for reclamation 
and irrigation purposes, the dumping 
of a few loads of dirt into a stream, 
with a view to constructing a dam, 
was held not to impose liability as to 
construction of contracts, where the 
purpose to construct the dam was 
abandoned, in view of Civ. Code §§ 
1641, 1647, and Code Civ. Proc. § 1860. 
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ing contracts as to levees,®® and reservoirs.®* 
general rules? a subsequent purchaser of land with 
notice takes subject to a prior contract atfeeting wa- 
As to contracts for the supply and 
use of water it has been held that, where the sup: 
ply is seanty or insufficient, each party must exer. 
eise his rights with due. regard to the interests of 
the other;>* that one who has granted a supply of 
water is obliged to refrain trom making any use of 
the sonree or granting any other rights whieh would 
interfere with the performance of his contract 
that, if the water is sold for a particular use, there is 
an tmplied warranty that it shall be fit for that use 
“when delivered;®® and that the purchaser is enti- 
tled to the full measure of water contracted fort 
and the grantor or vendor is responsible in damag- 


Ay 


ter rights.>s 


Nelson vo Dutton, 220 BP. 12, 68 Cal. 
App. TIT. 

td] Height of water.—A contract 
which stipulated that a mill owner, 
after making a specified alteration in 
an existing dam, might “then keep the 
water at the height the dam will then 
raise it” fixed the height to which he 
might raise the water in the stream 
across which the dam stood, and did 
not confer the right thereafter to 
erect a new dam of the same height 
as the old one after the alteration if 
the new dam, because of better con- 
struction, raised the water higher 
than did the old one. Brown vy. Col- 
lum, 37 S.E. 91, i112 Ga. 68. 

[ce] Repairs.—See Nye v. 
$ N-Y.St. 528 [aff 24 NB. 1, 120 NVY. 
195]. 

{a€] Rebuilding dam.—Under an 
agreement whereby H allows T to 
build a dam eight or nine feet high, 
and to back the water on H's land, 
the rights of T are not exhausted by 
the building of one dam, but he may 
maintain a dam, and, if necessary, a 
second dam nine feet high may be 
built. Hall v. Turner, 15 S.E. 10387, 111 
N.C. .180. 


50. [a] Repairs.—Where a water- 
works company owned a drain and a 
levee connected therewith and an 
owner through part of whose land the 
levee extended agreed with the com- 
pany that, if it would construct the 
levee to a certain point, he would con- 
tinue it through his lands and would 
maintain the part built by him, the 
agreement gave the company no right 
to enter to repair the part of the levee 
built by the landowner, and it may 
not recover the cost of such repairs. 
Indianapolis Water Co. v. Nulte, 26 
N.E. 72, 126 Ind. 378. 


51. [a] Particular contract con- 
strued.—A provision ina contract for 
eertain privilege in reservoir sites 
that the privilege shall not “restrict 
or interfere with the use of any of 
eertain reservoirs or lands by the par- 
ty of the first part, its successors or 
assigns,” is for the protection of such 
party and extends this protection to 
subsequent owners of the property. 
McLeod v. Colorado Power Co., 208 P. 
463, 71 Colo. 518. 

[b] Agreement between town 
owning riparian land, on which it 
constructed reservoirs, and an upper 
riparian proprietor having construct- 
ed a reservoir for his own use, where- 
by the town was given a_ continuing 
right to enter on his land and make 
changes and improvements in his 
reservoir for the purpose of keeping 
the water clean and pure, did not di- 
vest him and his heirs of any riparian 
rights which they would otherwise 


Hoyle, 
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Under 
y OS 


ed supply, 


ing and making 
water each was 


party.°+ Where 


2d 
’ 


where.®* 


have possessed, Town of Gordons- 
ville vw. Zinn, 106 SB, 608, 129 Va. 


542, 14 AAR. $18, 


58. See Vendor and Purchaser § 
$37, 
53. Fresno Canal & Irrigation Co, 


Vv. Rowell, 22 P. 58, 80 Cal. 114, 18 Am. 
SOR. 112; Farmers’ High Line Canal & 
Reservoir Co. v. New Hampshire Real 
Estate Co., 92 P. 290, 40 Colo. 467; Fre- 
mont w. June, 8 Ohio Cir.ct. 124, 4 
Ohio CirDec. 326 [aff 46 N.B. 1160, 
S4 Ohio St. 668]; Feeney v. Ches- 
ter, 63 PB. 192, T Idaho 324. 

54 Rock Mfg. Co. v. Hough, 39 
Conn, 190; Huston v. Bybee, 20 P. 61, 
i7 Or. 140, 2 LRA. 568. 

55. Amidon v. Harris, 113 Mass. 
59; Society for Establishing Useful 
Manufactures v. Butler, 12 N.J.Eq. 
498; Stoner v. Mau, 72 P. 193, 73 P. 
548, 11 Wyo, 366. 

56. Gold Ridge Min. Co. v. Tall- 
madge, T4 P. 325, 44 Or. 34, 102 Am. 
SLR. 602. 

57. Bree v. Wheeler, 8% P. 255, 4 
Cal.App. 109; Armstrong v. Potts, 
23 N.J.Eq. 92. 

{a] Purchaser is not entitled to 
share in water artificially developed 
by the grantor after the contract or 
turned into the stream or saved from 
loss. Pomona Land, ete, Co. v. San 
Antonio Water Co., 98 P. 881, 152 Cal. 
618; Mayberry v. Alhambra Addition 
Setar OO. 54 P. 530, 58 P. 68, 125 
Cal. 444. 


58 Roberts v. Crafts, 74 P. 281, 
141 Cal. 20; Richter v. Union Land, 
ete., Co. §2 P: 39, 139-Cal. 867 Blen 
v. Bear River, etc., Water, etc, Co., 
15 Cal. 96; Beckett Paper Co. v. 
Hamilton, ete., Hydraulic Co., 18 Ohio 
Cir.Ct. 200, 10 Ohio Cir.Dec. 57; An- 
derson v. Adams, 74 P. 215, 43 Or, 
621; Moore-Cortes Canal Co. v. Gyle, 
82 S.W. 350, 36 Tex.Civ.App. 442. 

59. See supra § 561. 


60. Vermont Shade Roller Co v. 
Burlington Traction Co., 150 A. 188, 
102 Vt. 489 [reh den 153 A. 5638, 103 
Vt. 293). 

fa] Agreements construed.—(1) 
In general. Dorris v. Sullivan, 27 P. 
216, 90 Cal. 279; Ficklen v. Fredericks- 
burg Power Co., 112 S.E. 775, 1383 Va. 
571. (2) A contract between ditch 
company and predecessor of irriga- 
tion district was held to require the 
latter to furnish the stockholders of 
the former during irrigating season 
the amount of water carried in canal 
at the time of the contract with cer- 
tain exceptions. Cove Irr. Dist. v. Yel- 
lowstone Ditch Co., 3 P.(2d) 280, 90 
Mont. 323. (3) A water power agree- 
ment gave the right to use so much 
water as would pass through open- 


ot water, he may 
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os for injuries eaused by the failure of the stipulat- 


Quantity of water. As in the ease of grants,®? 
the quantity of water to which a party is entitled 
depends on the terms of the instrument.°° 
agreement between owners of water power confirm- 
definite and certain the amount of 
entitled to is not to be eonstrued 
strongly against one or beneficially for the other 
one is entitled to a certain quantity 
obtain the greatest power from such 
quantity by mechanical improvements.®? 

Purpose and place of use. 
grants,°S where the instrument restricts the place 
where water may be used, it may not be used else- 


An 


As in the ease of 


~ 


ings each ten inches square under 
determined head. Vermont Shade 
Roller Co. v. Burlington Traction Co., 
153 A. 563, 103 Vt. 293 [den reh 150 
A. 138, 102 Vt. 489]. (4) A contract 
to convey land in consideration of 
water rights was held to contemplate 
reclamation of the land and to require 
the furnishing of an adequate supply 
for that purpose, irrespective of the 
specific amount named in the con- 
tract. Pasco Fruit Lands Co. v. Tim- 
mermann, 152 P. 675, 88 Wash. 112. 


[b] Bffect of delivery of excess. 
—The fact that a water company ac- 
tually and voluntarily delivered more 
water than was called for in a con- 
tract, without extra charge, had no 
binding effect on the water company 
in favor of a subsequent purchaser of 
irrigated lands, who had knowledge 
thereof. Rowles v. Hadden, (Tex.Civ. 
App.) 210 S.W. 251. 


[c] Measurement of water.—(1) 
Under a water right agreement, par- 
ties’ construction was held to show 
that water should be measured by 
discharge through iron gates placed 
in bottom of flume. Vermont Shade 
Roller Co. v..Burlington Traction 
Co., 102 Vt. 489, 150 A. 138 [reh den 
153 A, 563, 103 Vt. 2937. (2) While 
the law in foree at the time a con- 
tract is made is part of the contract, 
the statutory definition of an inch of 
water, contained in Rev. St. (1908) § 
7026, is not to be considered as the 
basis of measurement of water rights 
mentioned in a contract, if the par- 
ties intended a different measurement. 
New Brantner Extension Ditch Co. 
v. Kramer, 141 P. 498, 57 Colo. 218, 
Ann,.Cas.1916B 1225. 


61. Vermont Shade Roller Co. v. 
Burlington Traction Co., 150 A. 138, 
102 Vt. 489 [reh den 153 A. 5638, 103 


Vt. 293). 
fa] Under agreement to “cove- 
nant” and “confirm” water rights, 


“covenant” means to agree with and 
“confirm” means to ratify. Vermont 
Shade Roller Co. v. Burlington Trac- 
tion Co., 150 A. 188, 102 Vt. 489 [reh 
den 158 A. 568, 103 Vt. 2938]. 


62. Vermont Shade Roller Co. vy. 
Burlington Traction Co., supra, 


63. See supra § 563. 


64 Title Insurance & Trust Co. 
7. Miller & Lux, 190 P. 433, 183 Cal. 
1; Ferrea v. Chabot, 53 P, 689, 1092, 
21 Cal. 233; Scranton Gas & Water 
Co. vy. Delaware, L. & W. R. Co., 88 
A, 24, 240 Pa. 604, 47 L.R.A.N.S. 710. 


[a] Thus a railroad company’s 
right by contract to divert water of 
a stream for general purposes on 
riparian land does not authorize it to 
divert such water to a distant point 


Had 


4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 593] 8. Performance or Breach. General rules 
relating to the performance or breach of contracts®® 
govern as to contracts dealing with water rights and 
privileges,®® as to dependent or independent cove- 
nants or promises,°’ excuses for nonperformance,°®* 
tender of performance,®® or time for performance.*° 
Failure to furnish good title to water rights to the 
extent specified in a contract for a sale of land and 
water right is a breach of the contract.74 
chaser of water does not waive compliance with the 
terms of a contract by accepting and using water 


where a much larger supply is re- 
quired. Scranton Gas & Water Co. 
v. Delaware, L. & W. R. Co., 88 A. 24, 
240 Pa. 604, 47 L.R.A.N.S. 710. 


{b] Burpose of use.—A contract 
in which plaintiff agreed to permit 
defendant to use for his crop water 
apportioned to plaintiff’s crop in con- 
sideration that defendant would reim- 
burse plaintiff for any loss to plain- 
tiff's crop by failure of water does 
not restrict the use of the water to 
defendant’s crop as regards liability. 
Peppers Fruit Co. v. Charlebois, 
(Ariz.) 4 P.(2d) 905. 


65. See Contracts §§ 693-789. 
66. See cases infra this note. 
[a] Construction of irrigation 


ditch for one fourth of a mile under 
a parol contract is sufficient part per- 
formance to give the licensee an equl- 
table right to complete and maintain 
the ditch according to _ contract. 
Shaw v. Proffitt, 109 P. 584, 110 P. 
1092, 57 Or. 192, Ann.Cas.1913A 63. 


[b] Contract for use, by grantor 
of easement, of pipe lines laid under 
it, so long as he owned stock in gran- 
tee corporation, is not breached by re- 
moval by the grantee of pipe line on 
abandonment of easement, where the 
grantor had disposed of stock, and 
his assignee had never had any, even 
though it might acquire some at any 
time. Fulton Inv. Co. v. Farmers’ 
Reservoir & Irrigation Co., 231 P. 61, 
76 Colo. 472. 


[ec] Minor violations.—A contract, 
whereby defendant permitted plaintiff 
to connect with a water pipe on his 
premises on the condition that the 
pipes should not be allowed to freeze 
or the water to run to waste, was not 
breached by an occasional freezing 
or running of water to prevent freez- 
ing. Eberts v. Peters, 152 N.Y.S. 
1091, 167 App.Div. 468. 


[d] Waiver of conditions in con- 
tract.—Where an agreement between 
the owners of a tract of land and per- 
sons owning water rights therein pro- 
vided that the owners of the tract 
and their heirs and assigns should 
not convey any water obtained on the 
tract to any place outside the tract, 
and thereafter defendant acquired all 
of such tract except two lots owned 
by plaintiff, and also acquired the 
rights of the other parties to the con- 
tract, it was in a position to waive 
the condition against delivery of wa- 
ter outside the tract, and plaintiffs 
could not insist on such condition. 
Moore v. California-Michigan Land & 
Water Co., 203 P. 139, 55 Cal.App. 184. 


[e] In California, Under Civ. Code 
§ 3517, providing that no one may 
take advantage of his own wrong, 
plaintiff could not complain of use of 
water by defendant when conditions 
which made defendant’s use a formal 
breach of contract were caused by 
plaintiff's grant to others contrary to 
contract. Miller & Lux v. San Joa- 
quin Light & Power Corporation, 8 
P.(2d) 560, 120 Cal.App. 589. 

67. See Gagnon y. Molden, 99 P. 
965, 15 Idaho 727. 
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difficulty.7? 


A pur- 


[a] Under contract to convey wa- 
ter right in consideration of the sum 
received and further installments, the 
conveyance of the water right and 
payment therefor are not concurrent 
acts, and a failure to convey the wa- 
ter right before the maturity of the 
first installment is a breach of the 


contract. Gagnon v. Molden, 99 P. 
965, 15 Idaho 727. 
Dependent or independent cove- 


pert generally see Contracts §§ 694, 


68. See cases infra this note. 


[a] Act of God.—Grantee’s obli- 
gation under covenant to furnish 
grantor with water supply was not 
extinguished on the theory that the 
supply was lowered by an act of God. 
City of Scottsville v. Hewitt, 28 S.W. 
(2d) 984, 234 Ky. 656. 

[b] Performance not excused.— 
Grantee’s obligation under a covenant 
to install a water trough on the land 
conveyed was not discharged by the 
grantor’s refusal to permit installa- 
tion elsewhere. City of Scottsville v. 
Hewitt, 28 S.W.(2d) 984, 234 Ky. 656. 

[ce] That compliance becomes 
more onerous than was contemplated 
at the time of execution does not ex- 
cuse performance. Cove Irr. Dist. v. 
Yellowstone Ditch Co., 3 P.(2d) 280, 
90 Mont. 323. 

Excuses for nonperformance gener- 
ally see Contracts §§ 706-739. 


69. See David v. Brokaw, 256 P. 
186, 121 Or. 591. 
[a] Place.—Tender of agreed 


rental for right to appropriate spring 
water was required to be made at 
the owner’s residence. David v. Bro- 
Kaw, 266 P. 186, 120 .Or, 2591." 


Tender of performance generally 
see Contracts §§ 746-763. 

70. See Rankin & Cowden v. 
go, 117 N.W. 274, 139 Iowa 148. 


[a] Waiver of objection as to time 
of completion.—W here defendant 
knew that work on the excavation of 
a ditch was being continued by plain- 
tiffs after the expiration of the time 
agreed on for the completion thereof, 
and made payment for a portion of 
the work without objection, he waived 
the right to object to the failure to 
complete the ditch within the time 
agreed on. Rankin & Cowden y, Lin- 
go, 117 N.W. 274, 139 Iowa 148. 


Time for performance generally see 
Contracts §§ 775-785. 


71. Babcock-Cornish Co. v. Urqu- 
hart, 101 P. 713, 53 Wash. 168. 


Performance of land contract see 
Vendor and Purchaser §§ 514-772. 


[a] Contracts not breached.—(1) 
A contract to convey certain lands, 
together with all water rights used 
and enjoyed therewith, was satisfied 
by an instrument conveying the land, 
together with all water rights and 
appurtenances thereunto belonging, 
although the. vendor had sometimes 
used more water than he was entitled 
to, since the term “water right” 


Lin- 


_ [§ 594] 4. Termination and Rescission. 
rules relating to the termination and rescission of 
contracts™® are applicable to contracts dealing with 
water rights and privileges.74 
a contract for the sale of land and water rights 
may rescind the contract on the vendor’s failure to 
convey the water rights on payment of the pur- 
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not up to the requirements of the contract, where 
the attempted use was made under protest and in 
reliance on the promise of the seller to correct the 


General 


A purchaser under 


means legal right to use water from 
irrigation stream, and a “right” is an 
interest that a person actually has 
in property. Stratton v. Buller, 268 
F. 823. (2) A contract to convey 
land and a water right appurtenant 
thereto is not violated because the 
corporation controlling the water re- 
fuses to allow its use, the remedy of 
the grantee being against the corpo- 
ration, and not against his grantor. 
Booth vy. Chapman, 59 Cal. 149. 


72. Gold Ridge Min. Co. v. Tall- 
ete P. 325, 44 Or. 34, 102 Am. 


73. See Contracts §§ 620-691. 


Cancellation of instruments see 
repens of Instruments 9 C.J. p 


74 See cases infra this note. 


[a]. Agreement to construct ditch. 
—Under a contract providing that, if 
the construction of ditch by lower 
Qwners across upper owners’ land less- 
ened the latter’s water supply, as 
shown by past experience in the use 
thereof, which they had sole right 
to determine, they could terminate 
the contract, it was immaterial, if 
they so determined in good faith, 
whether water supply was actually 
lessened, nor would lower owners be 
entitled to take water belonging to 
upper owners, even if the latter ca- 
priciously breached the _ eontract. 
wall v. Webb, 226 P. 403, 66 Cal.App. 


[b] Duration where no term fixed. 
—New Sharon Water Power Co. v. 
Fletcher, 34 A. 522, 88 Me. 571. 


[c] Failure of parties to repair 
ditch pursuant to contract by their 
predecessor in title would merely give 
rise to action to recover one half the 
amount expended for repair, and 
would not cause a forfeiture of wa- 


ter rights. Hand y. Cleese, 258 P. 
1090, 202 Cal. 36. i 
[d] Grounds for rescission.— 


Where a contract was expressly as- 
signable, it was no ground for re- 
scission or cancellation that an as- 
signment thereof tended to create a 
monopoly of water power in the lo- 
cality, or was made to a competing 
company, where there was no breach 
of its terms by the original lessee or 
its assignee, and no fraud in the pro- 
curement of the contract as to the 
lessor. Columbus R. Co. vy. City 
Mills Co., 70 S.E. 242, 135 Ga. 626. 


[e] Restoration of status quo.— 
A water company and its grantee, 
while retaining landowners’ property, 
could not, merely by giving notice, 
cancel contract to furnish water. Mc- 
Intyre v. Consolidated Water Co., 
(Cal.App.) 18 P.(2d) 397. See Con- 
tracts § 678. 


[f] Waiver of right of rescission. 
—Delay of two months by purchaser 
of real estate and water rights, in 
demanding full performance, was held 
not to show waiver of right of rescis- 
sion. Van Buren v. Green, 7 P.(2d) 
1079, 120 Cal.App. 461. 
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chase price.*®> The general rules relating to demand 
for performance apply.*® A stranger to a contract 
for the sale of water rights may not raise a ques- 
tion of forfeiture.*7 Where a contract for the set- 
tlement of disputed rights to a watercourse pro- 
vides that, in case of forfeiture of defendant’s rights, 
plaintiff’s rights shall be substantially the same as 
those guaranteed by the contract, the question of 
forfeiture is not material.7® 

[§ 595]. F. Leases‘®—1. In General. A water 
right or the power developed thereby is a proper 
subject of a lease.*° General rules®! are applicable 
as to the delivery of the lease,°? or fraud and mis- 
representation in its inception.£? A waiver by the 
lessee of land of all claims for damages occasioned 
by the lessor does not inure to the benefit of a 
stranger to the lease in the construction of a ¢a- 
nal.§# 
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[§§ 594-597 


rules,*> where a landlord leases land with a water 
right privilege, there is an implied covenant that 
the lessee shall not be disturbed in the quiet enjoy- 
ment of the premises including the use of the wa- 
ter privilege.®® 

Estoppel to deny title. Under general rules,*’ 
the acceptance of a lease of water or water power 
will estop the tenant from setting up an independent 
title or claiming by adverse possession.®® 


[§ 596] 2. Construction and Operation—a. In Gen- 
eral. Under general rules,8® the intention of the 
parties to the lease governs,®° as construed in the 
light of the parties’ knowledge and understanding. 

[§ 597] b. Rights and Liabilities of Parties—(1) 
In General. The lessor must do what is necessary to 


continue the supply of water which he has contract- 
ed to furnish and abstain from infringing on the 


Covenant for quiet enjoyment. 


75. Van Buren v. Green, supra; 
French y. C. Gc) seeder C.Or LO 0) 
P. 521, 114 Wash. 416; Gale v. Hu- 
bert, 6 Grant Ch. (Ont.) 312. 


76. See cases infra this note. 


fa] Purchaser need not demand 
full conveyance before rescinding 
contract for vendor’s failure to con- 
vey water rights. Van Buren v. 
Green, 7 P.(2d) 1079, 120 Cal.App. 461. 


[b] Sufficiency of demand.—Pur- 
chaser’s act of sending vendor pur- 
chase price and copy of contract con- 
stitutes sufficient demand for full per- 
formance before rescinding contract 
‘for failure to convey water rights. 
Van Buren y. Green, 7 P.(2d) 1079, 
120 Cal.App. 461. 

Demand for performance generally 
see Contracts § 677. 

77. St. Onge v. Blakely, 245 P. 532, 
76 Mont. 1. 


78. Hutchinson v. Mt. Vernon Wa- 
ter, etc., Co., 95 P. 1023, 49 Wash. 469. 


79. Cross references: 


In general see supra § 551 text and 
note 35. 
Leases generally see Landlord and 
Tenant §§ 379-508. 
30. U.S.—Kaukauna Water-Power 
Co. v. Green Bay, etc., Canal Co., 12 S. 
Cem piso. Use 254,135 rnd eL004, 


Hawaii.Tsunoda y. Young Sun 
Kow, 23 Hawaii 660. 


Ohio.—Bass Lake Co. v. Hollen- 
beck, 11 Ohio Cir.Ct. 508, 5 Ohio Cir. 
Dec. 242. 

Pa.—Bible v. Centre Hall Borough, 
19 Pa.Super. 136. 

S.c.—Columbia Water-Power Co. v. 
Columbia Electric St. R., ete., Co., 20 
SH yl002 (48 1S.C: 154 lai l9-Siet.247, 
12 OuSis4T5, 485 ls. Dds (521 I. 


[a] Estoppel cannot be founded on 
lessor’s promises to furnish water for 
irrigation which the court on con- 
flicting evidence found were not made. 
Fowler v. Carmel Cattle Co., 256 P. 
609, 838 Cal.App. 317. 

[b] Interest on rent.—Where a 
lease of a water power fixing an an- 
nual rental payable quarterly in ad- 
vance, with interest on deferred pay- 
ments, gave the lessee an option to 
renew at a rent to be fixed by arbi- 
tration, the lessee was liable to in- 
terest on the defined quarterly install- 
ments fixed by arbitrators increasing 
the rental, but delaying for several 
years their decision. Green Bay & 
Mississippi Canal Co. v. Kaukauna 
Gas, Electric Light & Power Co., 147 
N.W. 701, 157 Wis. 412. 

[ce] Lease of sewer.—A contract 


Under general 


of water company to connect plain- 
tiff's property with its sewer so long 
as plaintiff continued to purchase wa- 
ter constituted a rental agreement. 
Martin v. Louisiana Public Utilities 
Co., 127 So. 470, 18 La.App. 181. 


81. See Landlord and Tenant §§ 
3889-447, 


82. Oneto v. Restano, 26 P. 788, 89 
Cal. 63. 


[a] Possession of lessor.—The 
mere fact that a lease has always 
been in the possession of the lessor 
is not conclusive that it has not been 
delivered. Oneto vy. Restano, 26 P. 
788, 89 Cal. 63. ; 

83. [a] Misrepresentation of 
fact.—Plaintiff’s representation to the 
lessor when procuring a lease of wa- 
ter rights that he would build a re- 
finery near such land within a reason- 
able time, was held not a misrepre- 
sentation of faet, but contractual in 
its nature, and not of itself a basis 
for cancellation of lease, unless made 
to deceive and cheat the lesser, and 
with no intention on plaintiff’s part 
to perform. Osborn v. Texas Pac. 
Coal & Oil Co., (Tex.Civ.App.) 229 S. 
W. 359. 

84, Brown v. Jones, 278 P. 981, 130 
Or. 424. 


85. See Landlord and Tenant § 695. 


sé. North Platte Land & Water Co. 
v. Arnett, 130 N.W. 752, 88 Neb. 821. 


pts See Landlord and Tenant § 


88. Oneto v. Restano, 26 P. 788, 89 
Cal. 63; Lawson v. Mowry, 9 N.W. 
280, 52 Wis. 219. 


[a] Riparian proprietor who is the 
lessee of another riparian proprietor’s 
right to use water is not a tenant 
within Code Civ. Proc. § 1962, and 
therefore does not come within the 
statutory prohibition which precludes 
tenants holding over from denying 
the title under which they entered 
into possession until after they have 
returned the possession to him from 
whom they received it. Swift v. 
Goodrich, 11 P. 561, 70 Cal. 103. 


89. See Landlord and Tenant § 461. 


90. Tsunoda v. Young Sun Kow, 23 
Hawaii 660; Chadwick v. Marsden, 
i:R. 2 Exch, 2385. 

[a] Particular leases construed.— 
(1) In general. Thompson vy. Tren- 
ton Water Power Co., 73 A. 410, 77 
N.J.Law 672; Smith v. Hicks, 98 P. 
138, 14° N-M. 560, 19° LeRVAUN.S27938. 
(2) A clause in a lease exonerating 
the lessor from damage by flooding 
was held not to refer to damage clause 
by failure of the lessor to keep wa- 


rights of his lessee.°? Under general rules,®* a lease 


ter level in reclamation district four 
feet below surface level of land, but 
to refer to floods by river breaking 
over barriers. Stewart v. Erskine- 
Bolst, 226 P. 644, 66 Cal.App. 461. 


[b] Construction of government 
lease.—U. S. v. Shryock, 162 F. 790. 


[ec] Lease with option to purchase. 
—Under a lease of farming lands for 
three years with an option to pur- 
chase at the end of the term, which 
provided that the lessees should have 
the right to use the seepage water, 
subject to use by the lessors when 
they should need it, the lessees, on 
their election to purchase the land, 
were not entitled to a specific convey- 
ance of the right to the seepage wa- 
ter, free from any prior right of the 
lessors. Castrilla v. Velotta, 131 P. 
794, 24 Colo.App. 95. 

{d] Marginal writings.—An agree- 
ment by a lessee in a memorandum 
signed by him at the foot of the lease 
before it was assigned constitutes a 
part of the lease. Norris v. Shower- 
man, Walk. (Mich.) 206. 


91. McCready v. Bullis, 210 P. 638, 
59 Cal.App. 286. 


$2. Cole v. Winnipisseogee Lake 
Cotton, etc. Mfg. Co., 54 N.H. 242; 
Thompson v. Banks, 43 N.H. 540; 
coletnan v. Reddick, 25 U.C.C.P. (Ont.) 


[a] Agreement by lessor to do 
everything reasonably necessary to 
keep water level in district ditches 
as near as possible four feet below 
surface level of land presupposes 
ditches of such capacity and pump- 
ing plants of such power as might be 
reasonably sufficient to comply with 
intendment of the parties, and the 
fact that an enlargement of the ditch- 
es would have involved considerable 
expenditure was no defense to a 
claim for damages for breach of cove- 
nant. Stewart v. Erskine-Bolst, 226 
P. 644, 66 Cal.App. 461. 


[b] Lease of land with “the priv- 
ilege of using the well . so long 
as they remain’’ gave the lessee the 
right of use while: the privileges re- 
mained, but they could be removed at 
the lessor’s pleasure. Basserman vy. 
Trinity Church Soc., 39 Conn. 137, 138. 


[ec]. Time to be furnished.—W here 
a lease provided that the landlord 
should furnish water to irrigate the 
tenant’s crops at a price to be there- 
after agreed on, and the price was 
agreed on for two years, the land- 
lord’s obligation to furnish water dur- 
ing those years was complete. Dun- 
bar v. Montgomery, (Tex.Civ.App.) 
119 S.W. 907. 

$3. See Landlord and Tenant §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of water will carry with it whatever is necessary to 
its enjoyment.®* Accordingly, a lease of water to 
be taken at a place designated on the lessor’s land 
may convey an interest in the lessor’s land.°® The 
lessee is entitled to take all necessary measures to 
make the water or power available and useful to 
himself,°® without inflicting any injury on the les- 
sor or on the prior rights of third persons.°* Where 
the lessor agrees to furnish water for a certain pur- 
pose from a given source with which the lessee is 
familiar, under rules elsewhere considered,?* the 
lessor is excused from performance beyond the ¢a- 
pacity of the particular source of supply.°® The 
lessee is held to the observance of any other re- 
strictive covenants or conditions.+ 


Quantity of water. As in the ease of grants? 
and reservations® of water, as to the amount of wa- 
ter or water power granted, the rights of the parties 
must depend on their intention as manifested pri- 
marily in the written instrument. Where as much 
water is leased as is necessary for a specified pur- 
pose, a reservation or exception of the residue is 
implied.® - 


632-634. 


4 water, 
Water or water rights as incident 


strued 
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the contract must be con- 
in the light of the parties’ 
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Purpose of use. As in the case of a grant® or 
reservation’ of water, if the lease restricts the pur- 
pose for which water is to be used, 1t may not be 
used for other purposes.* The tendency is to con- 
strue the purpose specified as a measure of quan- 
tity.® 

[§ 598] (2) Repairs. Under general rules,° the 
lessor of a water right or power may bind himself 
by the lease to keep the dam or other works in a 
state of repair.tt A covenant to repair will not be 
implied. 


[§ 599] 3. Forfeiture and Reéntry. Under gener- 
al rules,*? in the absence of statute or provision in 
the lease, the tenancy cannot be terminated for fail- 
ure to pay rent.t1* However, as is elsewhere noted,?® 
under an express provision of the lease the lessor 
may reénter for nonpayment of rent.1% 


[§ 600] G. Remedies of Parties!7—1. In General. 
In the case of grants,'*® a grantee of an easement for 
a pipe line may maintain an action against anyone 
guilty of interference,'® while a’grantor may sue 
for damages by reason of the deprivation of water 


lease of a mill and water power, at 
a rent payable half-yearly in advance, 


to leased premises see Landlord and 
Tenant § 632. 

94. Noonan v. Orton, 4 Wis. 335. 

95. Noonan vy. Orton, supra. 

96. Columbia Water-Power Co. v. 
Columbia Electric St. R., ete., Co., 
20S . 10025 43 S.Cl 154- [aft 19, S.Ct. 
247, 172 U.S. 475, 43 L.Ed. 521]. 

97. Walrath v. Redfield, 18 N.Y. 
She Howell v. McCoy, 3 Rawle (Pa.) 

[a] Remedy of third persons.—If 
the lessee of a water right uses more 
water than the lessor had a right to 
use, a third person injured thereby 
must seek redress from the lessee and 
not from the lessor. Wyman v. Far- 
rar; 35 Me. 64. 

98. See Contracts § 718. 

99. ‘Acom ‘Vv. Frye) 132) °P) 55; .55 
Colo. 56; Dow v. Bryant, 206 P. 1061, 
28 Wyo. 508. 

1. Gould v. Bugbee, 6 Gray (Mass.) 
371; Minneapolis Mill Co. v. Tiffany, 
22 Minn. 462. 


[a] Covenant against wasting wa- 
ter.— Gould vy. Bugbee, 6 Gray (Mass.) 
Side 

[b] Covenant against nuisance.— 
Minneapolis Mill Co. v. Tiffany, 22 
Minn. 463. 

2. See supra § 561. 

3.- See supra § 576. 

4 Cal. Oneto v. Restano, 20 P. 
743, 78 Cal. 374; McCready v. Bullis, 
210 P. 638, 59 Cal.App. 286. 

Minn.—City Power Co. v. Fergus 
Falls Water Co., 56 N.W. 685, 1006, 55 
Minn, 172. 

N.J.—Society for Establishing Use- 
ful Manufactures v. Haight, 1 N.J. 
Bq. 393. 

Ohio.—Detwiler v. Toledo, 5 Ohio 
Cir.Ct. 360, 3 Ohio Cir.Dec. 177. 

Can.—Beach v. Rex, 37 Can.S.C. 259. 

Ont.—Brantford Electric and Op- 
erating Co. v. Brantford Starch 
Works, 3 Ont.L. 118, 22 Can.L.T.Occ. 
Notes 13. 

[a] Lease construed.—Where land 
leased for agricultural purposes was 
known to be valueless unless water 
was supplied for irrigation, and the 
landlord agreed to provide a well 
from which the tenant might obtain 


knowledge and understanding of con- 
ditions present, and it is not unrea- 
sonable to say that the agreement in 
fact was that the well which the 
landlord agreed to sink should pro- 
duce a quantity of water adequate for 
the purposes intended. McCready v. 
Bullis, 210 P. 638, 59 Cal.App. 286. 


5. Tsunoda v. Young Sun Kow, 23 
Hawaii 660. 

6. See supra § 566. 

7. See supra § 577. 

8. Semidey v. Central Aguirre Co., 


239 F. 610, 152 C.C.A. 444 [cert den 
37 S.Ct. 479, 248 U.S. 652, 61, L.Ed. 


947]; Sibley v. Hoar, 4 Gray (Mass.) 
aoe) Crawford v. Parsons, 63 N.H. 


9. Biglow v. Battle, 15 Mass. 313. 


1G. See Landlord and Tenant § 766 
et seq. 
11. Morehouse v. Woodruff, 113 N. 


BH. 512, 218 N.Y. 494; Pengra v. Wheel- 
er, 34 P. 354, 24 Or. 532, 21 L. R.A. 726; 
Fort v. Orndoff, 7 Heisk. (T’enn.) 167. 


fa] Assignee of lease.—(1) Where 
the owner of canal and water rights 
had granted perpetual easements to 
specified quantities of water, cove- 
nanting to keep the canal in repair, 
and thereafter assigned his interest 
in the leasehold to defendants and his 
interest in the fee to plaintiff, his co- 
tenant therein, the uniform acts of 
the parties may be resorted to, to de- 
termine the question whether the 
grantee of the fee or the assignee 
of the leasehold assumed the burden 
of repairs. Morehouse v. Woodruff, 
113 N.E. 512, 218 N.Y. 494. (2) Real 
Prop. L. § 223, making the assignee of 
a lessor liable on the covenants of the 
lessor to the lessee, creates no new 
rights and has no application to ren- 
der the assignee of the leasehold in- 
terest liable for repairs to a canal, 
the burden of making which runs 
with the land and is an obligation of 
the fee owner.” Morehouse v. Wood- 
ruff, supra. 

Covenant running with land see 
Covenants § 71. 


12. Skillen v. Indianapolis Water- 
works Co., 49 Ind. 193. 


13. See Landlord and Tenant § 235. 


14. Bartlett v. Greenleaf, 11 Gray 
(Mass.) 98 (holding that, under a 


to be suspended if at any time, from 
flood or fire or neglect of the lessors, 
the lessees shall be deprived of the 
use of the water power for more than 
ten days, and by which the lessors 
covenant that the lessees “perform- 
ing the covenants herein contained on 
their part to be performed, shall 
peaceably hold and enjoy the afore- 
said demised premises without hin- 
drance or interruption,” a failure to 
pay the rent reserved when due does 
not determine the lease). 


15. See Landlord and Tenant § 
1758. 
16. Gould v. Bugbee, 6 Gray 


(Mass.) 371 (holding that, under a 
lease of land and water power, with a 
canal to be completed by the lessor 
before a certain date, to certain per- 
sons, “their heirs and assigns, upon 
payment by them of a monthly rent 
of eighteen dollars and thirty three 
cents, at the expiration of each and 
every month, for and during as long 
as the lessor shall continue to keep 
the canal in good repair, and the les- 
sees shall continue to pay said month- 
ly rent as above stated,’ the rent 
to commence when the lessor shall 
have completed the canal, and con- 
taining also a covenant by the lessor 
for quiet possession “during a per- 
petual lease,’”’ and covenants by the 
lessees to pay the rent so long as 
they shall hold the premises “as 
aforesaid,” and “that all buildings 
and fixtures which the lessees shall 
erect shall be and remain as security 
to the lessor for such rent until all 
arrears are paid,’ a failure to pay 
rent due and demanded will author- 
ize the lessor to enter and terminate 
the lease, and to maintain an action 
against the lessees for the subsequent 
use of the estate). 


17. Cross references: 


In general see supra § 551 text and 
note 35. 


Actions: 
Generally see Actions 1 C.J. p 916. 
Concerning easements generally see 
Easements §§ 246-282. 


Remedies involving licenses general- 
ly see Licenses §§ 205, 206 
18. See supra §§ 552-573. 
19. Cleveland v. Adams, 151 S.E. 
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reserved in a conveyance.?° For an unlawful di- 
version of water under a grant an action on the 
case is a proper remedy for the grantee.*+ An own- 
er who conveys his interest in a ditch may not re- 
cover damages for its destruction.2? An owner of an 
easement for the unobstructed flow of water may re- 
move obstructions thereto.2* Where there is a li- 
cense of water rights as privileges,?* a licensee is 
answerable in damages for any injury which his 
operations cause to the property or rights of the 
licensor.2° A licensee under an irrevocable license 
may maintain an action for damages on the licensor’s 
refusal to permit him to clear a ditch of obstruc- 
tions.2 On the breach of a contract to convey a 
water right an action for damages may be main- 
tained.27 An owner of a water right created by 
contract may maintain an action for its protection.?® 
In a suit for specific performance of a contract to 
carry plaintiff’s water in defendant’s ditch, the fact 
that another ditch company offered to carry water 
for plaintiff free of charge pending litigation is not 
a complete bar to plaintiff’s recovery under an 
amended complaint seeking damages.?° The failure 
of a lessor to furnish the supply of water contracted 
for?® may justify an action for damages against 
him,?? unless an abatement of rent is the remedy 
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provided for by the lease.*? Under general rules** 
under proper circumstances a lessor may maintain 
an action for use and occupation of water or wa- 
ter power.** Where a lessee exceeds the amount of 
water permitted him under a lease,*° the remedy is 
not on the covenants in the lease, but an action on 
the case.?° 


[§ 601] 2. Equitable Relief*‘—a. In General. 
Where several parties claim the right to share in the 
use of water or of water power from a common 
source, under grants, leases, or contracts, a court 
of equity has jurisdiction to settle and adjust their 
respective interests and priorities.*® A breach of 
duty on the part of defendant\ is essential to the 
maintenance of a suit in equity.2® The use of wa- 
ter for an unauthorized purpose under a grant*?® 
is a ground for equitable relief.41 Although the 
facts stated in a complaint do not warrant specific 
performance of a contract to supply water, the court 
may render such relief in equity as the facts alleged 
and proved justify.*? 


[§ 602] b. Injunction. Under general rules*# 
injunction is a proper remedy to restrain interfer- 
ence with plaintiff’s rightful use of water** from a 


238, 40 Ga.App. 690; Glore v. Hag- 
gard, 143 S.E. 780, 38 Ga.App. 278. 
20. McCoy v. Chicago, M. & St. P. 
Ry. Co., 155 N.W. 995, 176 Iowa 139. 
21. Lindeman v. Lindsey, 69 Pa. 
93, 8 Am.R. 219. 


[a] Grantor not liable for wrong- 
ful acts of others.—The original own- 
er of land for which water was ap- 
propriated is not liable to a purchaser 
of one of the tracts into which the 
land was divided for Subsequent acts 
of third persons in diverting water 
from the ditch, nor for wrongful di- 
version of water by his lessee while 
such owner was not in possession. 
Booth vy. Trager, 99 P. 60, 44 Colo. 
409. 

{[b] Defenses.—Where defendant 
agreed with plaintiff that plaintiff 
might make a ditch across defend- 
ant’s land to convey water for plain- 
tiff’s crops, defendant to have the 
right to carry his own water in the 
ditch, and to use plaintiff's water only 
when not required by plaintiff, in an 
action for depriving plaintiff's crops 
of the necessary water, it was no de- 
fense that plaintiff did not have a 
valid appropriation of the water 
claimed by him, so long as it was 
not defendant’s. Dalton v. Kelsey, 
114 P. 464, 58 Or. 244. 

22. O'Neil v. Twohy Bros. Co., 190 
-P. 306, 98 Or. 481. 

23. Allott v. American Strawboard 
Co., 108 N.B. 284, 267 Ill. 272. 

[a]. Thus owners of lots, with 
easement for unobstructed flow of 
water diverted into one channel by 
dam, are entitled to remove obstruc- 
tions placed in such channel, even 
though one of them was using water 
on land other than the lots to which 
it was appurtenant. Allott v. Ameri- 
ean Strawboard Co., 108 N.H. 284, 267 
Ill. 272. 

24, See supra §§ 586-590. 

25. Farnum v. Concord Land, etc., 
Co., 45 A. 745, 69 N.H. 231; Hastwood 
v. Helliwell, 4 U.C.Q.B.0.S. (Ont.) 38. 

26. Clendenin v. White, 217 P. 761, 
62 Cal.App. 664. 

27. Idaho.—Gagnon v. Molden, 99 


IPAI6d, 15 Ldaho 727. 
Actions for breach of contract gen- 
eYaily see Contracts §§ 790-1034. 


28. Relovich v. Stuart, 295 P. 819, 
211 Cals 422. 


[a] Reservation of right to 
change water system.—Vendor’s 
agreement to furnish a purchaser of 
land water from the land retained by 
the vendor was enforceable, although 
vendor reserved right to reconstruct 
the water system. Relovich v. Stu- 
art,)295. Po 819 2010Cal,-422) 

29. Hoehne Ditch Co. v. John 
De Ditech "Co. s2s3sh Lol 6 Colo, 

30. Lease of water see supra §§ 
595-599. 


31. Bartlett v. Greenleaf, 11 Gray 
(Mass.) 98; .Tilton v. Sterling Coal, 
CLC NCO. Cie Re Wos,ncs pUtaAn elo LO, 
Am.S.R. 689. 


[a] Deprivation of water by de- 
cree of court in favor of a third per- 
son entitles the lessee to damages 
against the lessor. Tilton v. Sterling 
Coal, ete, Co. (Pei b8,n28 WOltahy 73; 
107 Am.S.R. 689. 


32. Sheets v. Selden, 7 Wall. (U. 
S.) 416, 19 L.Ed. 166. 


33. See Use and Occupation 66 C.J. 
p 79. 

34. Page v. McGlinch, 63 Me. 472; 
Williams v. Ladew, 33 A. 329, 171 Pa. 
369. 

35. Quantity of water under lease 
see supra § 597. 

ee Bigelow v. Battle, 15 Mass. 
$13. 

87. Jurisdiction in equity general- 
ly see Equity §§ 7-149. , 

38. Oakland Woolen Co. v. Union 
Gas) etc, Co.,_63_A- 915, 101 Me. 198; 
Holyoke Water Power Co. v. Whiting 
& Co., 177 N.E. 568, 276 Mass. 528; 
Dickenson v. Grand Junction Canal 
Co., 15 Beav. 260, 51 Reprint 538. 

[a] “he principle upon which ju- 
risdiction rests, in cases of water 
privileges, is contained in the preven- 
tive remedy which a court of equity 
can afford, to shield a party from 


some great and irreparable injury 
which may threaten him. But the 
rights in question must be capable of 
being clearly ascertained, in order 
that the decree of the court may be 
obeyed with safety by the party 
against whom it is directed.” Fisk 
v. Wilber, 7 Barb. (N.¥.) 395, 400. 


[b] Fixed and unvarying measure 
should be adopted in apportionment. 
—Doan v. Metcalf, 46 Iowa 120. 


39. Ross v. Grafton Power Co., 1 
F.Suppl. 485. 


40. Purpose of use see supra § 566. 


41. Holyoke Water Power Co. v. 
Pybtins & Co., 177 N.E. 568, 276 Mass. 


42. Relovich v. Stuart, 295 P. 819, 
211 Cal. 422. 

43. Injunctions 
junctions 32 C.J. p 


44. Ament v. Bickford, 247 P. 952, 
139 Wash. 494. 


[a] Defenuses.—See Miller & Lux 
v. San Joaquin Light & Power Corpo- 
ration, 8 P.(2d) 560, 120 Cal.App. 


[b] Estoppel—Where defendant 
was under a covenant to furnish to 
complainant a permanent flow of wa- 
ter of a stated quantity for power 
purposes from its dam, complainant 
was not estopped to enforce such 
covenant by the fact that it made no 
objection, when defendant so con- 
structed its dam and head gates that 
at certain stages of water it could 
not operate its own works if it com- 
plied with its contract. York Haven 
Paper Co. v. York Haven Water & 
Power Co., 194 F. 255. 


[ce] Failure of contract to state 
quantit y.—Denying injunction 
against trespassing on water right 
was not justified by failure of con- 
tract for water right to state amount 
of water, where amount could be as- 
certained by simple mathematical 
process. Ament v. Bickford, 247 P. 
952, 189 Wash. 494. 


[d] Other available remedies.— 
Remedies given a water power com- 
pany, by terms of instruments grant- 


von ed see In- 


For later cases, developments and changes in the law see Annotations, same title and section numper, 
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spring,*® or to prevent interference with plaintiff’s , es. 
ditch*® or pipe line*? across defendant’s land, or an 
Injunetion will lie 
to restrain anyone from taking more than his just 
proportion of the water or power.*® 
cense has been revoked,°® a licensor may enjoin a 
licensee from further use of a ditch across the li- 
The issuance of an injunction is 
discretionary with the court,°? and an injunction 
will not be issued in a doubtful ease,°* or where the 
threatened injury is not irreparable.54 


{§ 603] 3. Time To Sue, Limitations, and Lach- 


easement in an artificial lake.4 


eensor’s Jand.*? 


ing mill rights, against wrongful use 
of mill rights, did not preclude suit 
to enjoin wrongful use. Holyoke 
Water Power Co. v. Whiting & Co., 
177 N.E. 568, 276 Mass. 528. 

45. Scoville v. Etheridge, 92 S.E. 
5238, 146 Ga. 761; Eberts v. Peters, 
152 N.Y.S. 1091, 167 App.Div. 468. 

{a] Alternative relief in damages. 
—Where defendant’s commercial use 
of waters of a spring on plaintiff's 
land fed by percolation through de- 
fendant’s land left insufficient water 
for plaintiff's use, the case was one 
for alternative relief by permanent 
damages to the fee, instead of an in- 
junction. Dunbar v. Sweeney, 165 N. 
YS. 667, 99" Mise? 373. 

[b] Injunction against cotenant. 
—One claiming rights in a spring un- 
der grantee of the owner of third in- 
terest in land is not entitled to an 
injunction against taking of water by 
a town acquiring cotenants’ inter- 
ests. Hodges v. Town of Bluff City, 
Tenn., 32 F.(2d) 779. 

[c] Owner of spring fed by water 
percolating through defendant’s land, 
the waters of which defendant was 
entitled to use by means of pipe or 
tank, was entitled to enjoin defend- 
ant’s interception of waters on his 
premises to diminution of water suf- 
ficient for plaintiff’s use. Dunbar v. 
Sweeney, 165 N.Y.S. 667, 99 Misc. 373. 


46. Kane v. Porter, 235 P. 561, 77 
Colo. 257, 44 A.L.R. 165. 

[a] Maxim, De minimis non curat 
lex, does not prevent an injunction 
against interference with plaintiff’s 
ditch, although the cost of a new 
ditch would bé small. Kane v. Porter, 
235 P. 561, 77 Colo. 257, 44 A.L.R. 165. 


[b] Place of use of water from 
ditch is immaterial. Kane v. Porter, 
235 BP. 561, 77 Colo. 257, 44 A.L.R. 
165. 

[c] Effect of receivership.—That 
an irrigation company was in the 
hands of a receiver appointed by a 
federal court, did not defeat a water 
user’s right to enjoin interference 
with an irrigation ditch on the part 
of the owner of land across which 
the ditch was constructed. Houk v. 
Robinson, (Tex.Civ.App.) 160 S.W. 
102. ‘ 

47. Singleton v. McGurk, 191 N.Y. 
S. 232, 117 Misc. 340; Geissel v. Sup- 
plee, 95 Pa.Super. 358; Baltimore, 
etc., R. Co. v. Black, 43 Pa.Co. 66. 


[a] Threatened cutting of pipe.— 
Where the grantee of a dominant 
tenement, possessing an easement for 
water pipes and connection with city 
supply over a servient easement, has 
no other supply of water, threatened 
cutting of water pipe line will be re- 
strained. Singleton v. McGurk, 191 
N.Y.S. 232, 117 Misc. 340. 

4g. Greisinger v. Klinhardt, 9 S.W. 
(2d) 978, 321 Mo. 186. 

[a] hus the proprietor of upper 
riparian lands on an artificial lake, 
maintaining recreational resort, who 
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acquired implied easement in the 
lake, had the right to restrain the 
lower owner from maintaining a 
fence across the lake. Greisinger v. 


Saye 9 S.W.(2d) 978, 321 Mo. 


49. Mass.—Whitney y. Fitchburg 
R. Co., 60 N.E. 384, 178 Mass. 559. 

N.J.—Van Horn v. Clark, 44 A. 6438, 
59 N.J.Eq. 37. 

N.Y.—United Paperboard Co. v. 
Iroquois Pulp & Paper Co., 215 N.Y.S. 
741, 216 App.Div. 639 [rearg den 217 
N.Y.S. 762, 217 App.Div. 253]. 


Or.—Carnes v. Dalton, 110 P. 170, 
56 Or. 596. \ 


Wash.—Everett Water Co. v. Pow- 
ers, 79 P. 617, 37 Wash. 143. 


Wis.—Colt v. Paulson, 130 
55, 145 Wis. 214. 


[a] Thus, where a grantee of the 
right to use an irrigation ditch to 
convey water in excess of a stated 
amount for the use of the grantor in- 
sisted on his right to deplete the flow 
of the waters in the ditch to the in- 
jury of the’ grantor, the latter could 
sue to restrain the continued inter- 
ruption under Ballinger & C. Comp. 
St. § 394, providing that one claim- 
ing an interest adverse to plaintiff 
may be made a party defendant. 
ones VerDalton, 110i ea 160;)56 Or: 
596. 


N.W. 


{[b] Deed definite to warrant re- 
lief.—The terms of a deed respecting 
water power rights were sufficiently 
definite to warrant injunctive relief. 
United Paperboard Co. v. Iroquois 
Pulp & Paper Co., 164 N.E. 594, 249 
N.Y. 588: 


50. See supra § 590. 


51. Libbey v. Van Bruggen, 228 P. 
178, 30 N.M. 116, 38 A.L.R. 1134. 


52. See Injunctions § 11. 
53. Miller & Lux v. San Joaquin 


Light & Power Corporation, 8 P.(2d) 
560, 120 Cal.App. 589. 


{a] Only one breach of contract 
in diversion, storage, or use of water 
to damage of riparian owner was in- 
sufficient to support a permanent in- 
junction. Miller & Lux v. San Joa- 
quin Light & Power Corporation, 8 P. 
(2d) 560, 120 Cal.App. 589. 


54 Kane v. Porter, 235 P. 561, 77 
Colo. 257, 44 A.L.R. 165. See Injunc- 
tions § 30. 


fa] ‘hat plaintiff could build 
ditch on his own land does not keep 
injury to him from destruction of 
ditch on land of another from being 
irreparable so as to prevent granting 
injunction. Kane v. Porter, 235 P. 561, 
77 Colo. 257, 44 A.L.R. 165. 

55. See Equity 211-252; 
tions §§ 52%-58. 

56. See cases infra this note. 

[a] Thus a landowner knowing 
that a canal is being constructed 
across his land may be barred of in- 
junctive relief by laches. Gravelly 


Injunc- 


(67-Og9 1111 


General rules relating to laches®® are applica- 
If the statute of limitations’? comprehends 
the running of time against a mere nonuser®® under 
a grant of a right of way across land for a pipe 
line, it does not begin to run until such time as the 
grantee might have peaceably occupied the right of 
The statute does not run against a right 
to enlarge an artificial watercourse under a grant>® 
until the right to enlarge has accrued.®° 


[§ 604] 4. Parties. 
ties in civil actions®! are applicable in actions in- 
volving water rights and privileges®? as to neces- 


General rules relating to par- 


Ford Canal Co. v. Pope & Talbot Land — 
Co., 178 P. 155, 36 Cal.App. 717. 


[b] Construction of tunnel. — A 
right, under a contract executed in 
1900, to construct a tunnel for water 
povrer purposes under the land of an- 
other person at some future indefinite 
time, is not lost by laches merely be- 
cause construction was not started 
until 1914, the only substantial 
change in the circumstances lying in 
the enhanced value of electric power 
for manufacturing and other like pur- 
poses. Hydraulic Power Co. of Ni- 
agara Falls v. Pettebone-Cataract Pa- 
per Cos 191, N.Y-Ss 12, 219'S2cA pp. Div, 
644 [aff 183 N.Y.S. 373, 112 Misc. 528, 
and dism conditionally gr 188 N.Y.S. 
927, 197 App.Div. 928]. 


[ec] Intervention of public rights. 
—Where plaintiff has acquiesced for 
several years in storage of water con- 
trary to contract and devotion of it 
to public use, intervention of public 
rights requires that plaintiff be re- 
mitted to action to damages rather 
than injunction. Miller & Lux v. San 
Joaquin Light & Power Corporation, 8 
P.(2d) 560, 120 Cal.App. 589. 


57. imitations of action general- 
ly see Limitations of Actions 37 C.J. 
p 666. 

58. Abandonment of water rights 
see supra § 573. 

58144. Everett Water Co. v. Pow- 
ers (OPP Ol, ot wVasmenliaos 


59. Enlargement of artificial wa- 
tercourses see supra § 569. 


60. City of Eugene v. Chambers’ 
Power, Co,,..159_ Po .bl6..ole Orr soa. 
Patterson v. Chambers’ Power Co., 159 
PAO CS SLOT odo. 


_ 61. See Equity §§ 253-356; In- 
Se Ae §§ 469-495; Parties 47 C. 
+ pL 


62. See cases infra this note. 


[a] Capacity to sue—Where a 
contract between owners of real es- 
tate subject to overflow for the keep- 
ing of a levee in repair, and for the 
distribution of the expenses of keep- 
ing it in repair, does not provide for 
the employment of a superintendent, 
a party making repairs may recover 
therefor, although he sues ‘as super- 
intendent.’’ Carmichael y. Arms, 100 
N.E. 302, 51 Ind.App. 689. 


[b] One of grantors could sue 
without making other grantors par- 
ties to the suit, where a determination 
of the rights of the other grantors is 
not essential to determination of the 
controversy. Carnes v. Dalton, 110 
PLO) 567 Or 596: 


[ec] United States by construction 
of reservoirs, ete., under Reclamation 
Act of June 17, 1902, and having be- 
come appropriator of water, had suffi- 
cient interest to maintain a suit to 
restrain defendant from diverting wa- 
ter in excess of the amount agreed 
on. West Side Irr. Co. v. U. S., 246 FB. 
212, 158 C.C.A. 372 [aff 230 F. 284]. 
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sary®® or proper’! parties. 


63. See cases infra this note. 


[a] Necessary party.—The state 
conveyed to plaintiff's grantor a canal 
and all appurtenances, reserving to it- 
self the right to a certain amount of 
water power therefrom, and subse- 
quently leased to defendant the right 
to the-use of such power. Part of 
the consideration of the lease was 
that defendant should deliver for the 
use of the penitentiary a portion of 
the power. It was held that, in a 
suit by, plaintiff against defendant to 
avoid the lease and to enjoin. the 
maintenance of certain buildings 
necessary to the application of the 
power, the state was an indispensable 
party. Columbia Water-Power Co. v. 
Columbia Electric St. Ry., Light & 
Power Co., 20 S.E. 1002, 43 S.C. 154. 


[b] Unnecessary parties.—(1) In 
a suit to enjoin interference with an 
irrigation ditch across defendants’ 
land, water company was held not a 
necessary party. Houk v. Robinson, 
(Tex.Civ.App.) 160 S.W. 102. (2) In 
a suit to restrain the use of water 
contrary to contract, that river was 
navigable was held not to make the 
United States a necessary party, 
navigability of river not affecting ri- 
parian rights. Miller & Lux v. San 
Joaquin Light & Power Corporation, § 
P.(2d) 560, 120 Cal.App. 589. (3) 
Where the separate owners of two 
water-power canals, one on each side 
of a river, taking water at the same 
dam, agreed as to the amount which 
each should take, in a suit by the 
owner of the west side canal against 
one of his grantees, for taking water 
in excess of his grant, the owners of 
the east side canal are not necessary 
parties. Powers v. Hibbard, 72 N.W. 
339, 114 Mich. 533. (4) Where plain- 
tiff alleged that the owner of a water 
power furnished by dams and canals, 
after granting different parcels of the 
water power to defendant and others, 
conveyed the remainder of the water 
power, together with all his interest 
in the dams and canals, to plaintiff's 
grantor, that defendant was using 
more than its share of the water, to 
plaintiff's injury, and prayed that the 
amount of water which defendant was 
entitled to use be adjudged, that it be 
restrained from using more, and that 
plaintiff have damages for the past 
excessive use by defendant, prior 
grantees of other parcels of the water 
power, while proper, were not neces- 
sary, parties defendant. Telulah Pa- 
per Co. v. Patten Paper Co., 112 N.W. 
522, 182 Wis. 425. 


64. See case infra this note, 


[a] Proper parties.—In an action 
against an irrigation company for 
failure to deliver water in accordance 
with conveyance, persons who had 
purchased stock from plaintiffs under 
an agreement that such conveyance 
would be made were held proper par- 
ties, but other grantees of water 
rights were not proper parties. Lom- 
bard v. Schlotfeldt, 123 P. 787, 68 
Wash. 518. 


65. Custer Consol. Mines Co. vy. 
City of Helena, 122 P. 567, 45 Mont. 
146. 


66. Custer Consol. 
City of Helena, supra. 


67. See Equity § 374 et seq; In- 
junctions §§ 528-577; Pleading 49 C. 


Us jovi 


Mines Co. v, 


For an injury to the 
interest of a lessee, the lessee is the proper party,®® 
while the lessor may sue for injury to his reversion.®® 


[§ 605] 5. Pleading. Rules relating to pleading in 
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68. See cases infra this note. 

[a] Allegations held sufficient.— 
(1) In general. McIntyre v. Consoli- 
dated Water Co., 270 P. 444, 205 Cal. 
231. (2) In an action for breach of 
contract to convey land and water 
rights, complaint was held sufficiently 
to declare that it was the intent of 
the parties that warranty deed was to 
convey and warrant specific and 
definite water rights. Frantz v. Bar- 
tels, 165 P. 769, 63 Colo. 246. 

[b] Amendment to answer to per- 
mit defendant to set up a claim in 
contradiction of the terms of, a deed 
should not be allowed as it would im- 
pliedly sanction the admission of 
parol evidence to vary a written in- 
strument. Dyer v. Cranston Print 
Works, 41 Al LOS padbils noo. 


69. See cases infra this note. 
{a] Allegations held sufficient.— 
(1) In general. Cargill v. Thomp- 


son, 52 N.W. 644, 50 Minn. 211. (2) 
Unauthorized excessive use of water 
by grantee of mill rights. Holyoke 
Water Power Co. v. Whiting & Co., 
177 N.E. 568, 276 Mass. 528. (3) Com- 
plaint by the United States, seeking 
to restrain defendant from appro- 
priating a greater quantity of water 
from stream than the amount speci- 
fied in contract with reclamation 
service. West Side Irr. Co. v. U. S., 
ase BY 212, 158C. CA. 372 [afi 2305m. 
284]. 


[b] Allegation held insufficient.— 
Crawford v. Minnesota,, etc., Land, 
Cte.) Condor e. Glowto Monty U53. 


[c] Breach of contract to deliver 
water.— Where a contract to furnish 
water for irrigation purposes provid- 
ed that defendant would furnish wa- 
ter if it had any left or was able to 
do so after using what was necessary 
for development of electric energy, a 
complaint for failure to deliver water 
in accordance with the contract that 
did not show that the water was not 
needed for the purpose stated was not 
good as against demurrer. Gause v. 
Paciie Gasv& Mléectrie Co. 212 P. 922; 
60 Cal.App. 360. 


[d] Change from equity to law.— 
Where, after a suit for specific per- 
formance was begun, plaintiff treated 
defendant’s refusal to carry water 
through its ditch as renunciation of 
contract, and by independent petition 
sought permission to change the point 
of diversion of water, the fact that 
the proposed change would enable 
plaintiff to make better use of priori- 
ties did not bar its right to change 
the suit to one for damages, nor pre- 
vent compensatory relief. Hoehne 
Ditch Co. v. John Flood Ditch Co., 


233 P. 167, 76 Colo. 500. See Plead- 
ing § 686. 
[e] Complaints of lessees for de- 


struction. of crops (1) by flooding by 
failure of lessor to keep water level 
in ditches four feet below surface of 
land were held good as against gener- 
al demurrer, Stewart v. Erskine-Bolst, 
226 P. 644, 66 Cal.App. 461. (2) In 
an action by lessees against the les- 
sor for damages for destruction of 
crops by failure to keep water in 
ditches below surface of land, it was 
held that the court should have sus- 
tained a special clause of the de- 
murrer complaining that it was not 
alleged how failure of defendant 
caused injury to crops. 


[§§ 604-605 


civil actions generally®? are applicable in actions in- 
volving water rights and privileges®* as to the right 
to use, or to be furnished with, a supply of water®® 
from a spring,?® or as to an interest in a ditch,** 


Erskine-Bolst, supra. 

[f{] Setting up new cause by 
amendment.—Where a petition al- 
leged wrongful use.of more water or 
water power than defendant was en- 
titled to, and prayed to enjoin the 
same, and for damages, and alleged 
that under none of the arrangements 
for confining the water was defendant 
to have or use more than its propor- 
tionate share of water designated in 
the original conveyance thereof, and 
that defendant claimed the right to 
take as much of the water as it de- 
sired, and took during the dry season 
water largely beyond the amount to 
which it was entitled, an amendment 
alleging that plaintiff and defendant 
each held by a chain of conveyances 
from the same party, and that the 
water right asserted by plaintiff was 
an appurtenant and passed to it by 
such conveyance, and that defendant 
was estopped from denying such 
right, does not set up a new cause of 
action. Hagle & Phenix Mills v. 
Muscogee Mfg. Co., 59 S.E. 804, 129 
Ga. 712. 


[g] Where deed gave grantee 
right to use water from windmill ‘as 
long as there is water therein,” the 
grantee’s petition in an action against 
the grantor’s successor alleging that 
“defendants threatened to destroy 
said windmill and windmill cistern; 
to continue the destruction of plain- 
tiffs’ easement in same; to continue 
to deny him the use, benefit, and pro- 
tection of said water system and said 
windmill and windmill cistern,’ was 
held sufficient on demurrer. Young v. 
Wehmeyer, 234 S.W. 201, 192 Ky. 589. 


70. 
[a] 


See cases infra this note. 


Allegations held sufficient.— 
(1) Bill to enjoin interference with 
right to use water of spring. Chur- 
chill v. Harris, 154 N.E. 87, 257 Mass. 
499. (2) A complaint in an action 
for damages for interference with a 
water right founded on an open and 
notorious use of water appurtenant 
to plaintiff's ranch and a burden on 
defendants’ ranch. Cheda v. Bodkin, 
LSS eH LOSE LiSeC ala we 


[b] Rights in spring cannot be ad- 
judicated, in the absence of suitable 
pleading and _ evidence. David wv. 
Brokaw, 256 P. 186, 121 Or. 591. 


71. See cases infra this note. 
[a] Allegations held sufficient.— 
1) In general. McPhee v. Kelsey, 


(4 Poreoly Tbe 7s, ae "Ors OSs) 
A complaint in a suit to quiet title to 
an easement for an irrigation ditch, 
which alleges that the ditch is ap- 
purtenant to plaintiffs’ lands, and 
which describes the location of the 
ditch over defendant’s lands and 
which avers that plaintiffs have a 
joint easement of way for the ditch 
by purchase and grant, and that the 
ditch is along the right of way, shows 
a claim of an easement in defendant’s 
lands for a specifie right of way, and 
is sufficient. Brown v. Ratliff, (Cal. 
App.) 131 P. 769. 


[b] Description of ditch—In a 
suit to enjoin interference with an ir- 
rigation ditch and _ with plaintiff’s 
right to maintain and repair it, it was 
held that it was not necessary to de- 
scribe the ditch by metes and bounds. 
Houk v. Robinson, (Tex.Civ.App.) 160 


Stewart v.!|S.W. 120. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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72. See Wellington v. Rawson, 120 
N.E. 440, 231 Mass. 189. 


{a] Allegation of damages.—In a 
suit by the owners of a farm to re- 
strain interference with their ease- 
ment in an aqueduct, the bill show- 
ing that plaintiffs’ substantial rights 
were invaded, it was not essential to 
allege that they suffered damage by 
defendant’s acts. Wellington v. Raw- 
son, 120 N.E. 440, 281 Mass. 189. 


73. Price v. Lawson, 22 A. 206, 74 
Md. 499. 
{a] Allegations held sufficient to 


show, in an action for damages by a 
grantees, that defendant polluted a 
raceway. Price v. Lawson, 22 A. 206, 
74 Md. 499. 


74. See cases infra this note. 


{a] Allegation held insufficient.— 
A petition to enjoin interference with 
a pipe line over defendant’s land to 
plaintiff’s residence and for damages, 
not alleging that another connection 
was impossible or that defendant was 
insolvent or damages irreparable was 
held insufficient for injunction. Cox 
vy. Cox, 152 S.B. 47, 170 Ga. 10. 


{b] Quasi easement cf common 
grantor.—A petition alleging that de- 
fendants sold land owned by plaintiffs 
entitled plaintiffs to receive water 
through pipes over the land retained, 
without alleging purchase from de- 
fendants. Cleveland v. Adams, 151 
S.E. 238, 40 Ga.App. 690. 


75. See cases infra this note. 


fa] Thus a question of defend- 
ant’s right to install gates in plain- 
tiff’s flume to measure water was held 
within frame and prayer of bill and 
Cross bill and case made thereon. 
Vermont Shade Roller Co. v. Burling- 
ton Traction Co., 153 A. 563, 103. Vt. 
293 [den reh 150 A. 138, 102 Vt. 489]. 

{b] Issue of mistake in deed.—An 
answer in a suit to establish right to 
a certain amount of water, as con- 
veyed by a deed, which, after alleg- 
ing that at the time of purchase it 
was understood and agreed that sale 
was of only a proportional part of the 
water available under water right 
previously decreed, alleged that, if the 
deed does not in fact express such 
understanding, such failure is the re- 
sult of a mutual mistake, was held 
insufficient to raise a question of mis- 
take. Harvey v. Campbell, 214 P. 348, 
TO Orn ois [rev 1c001 by LO ul 


[ec] Contract and tort.—On a com- 
plaint setting forth a contract and 
breach thereof recovery on proof of 
"a tort cannot be sustained. Beard v. 
Yates, 2 Hun (N.Y.) 466, 5 Thomp.&C. 
76. A: 


Issues penerally see Pleading §§ 
1144-1159. 


76. See cases infra this note. 

[a] Thus (i) in an action to quiet 
title to water rights plaintiffs estab- 
lished their case by proof of the exe- 
cution of deed conveying such rights 
to their predecessor, throwing burden 
on defendant of proving a reconvey- 
ance. Hamilton v. Consolidated Wa- 
ter Co. of Pomona, 204 P. 416, 56 Cal. 
App. 7.7 (2° In a suit by a grantee 
for injunction against interference 
with a supply of water for irrigation 
by an adjoining landowner, plaintiff 
must make the same strict proof as 
in a statutory adjudication proceed- 
ing. Kobilan v. Dzuris, 206 P. 790, 71 
Colo. 339. (3) Ina direct proceeding 
to determine ownership of a fraction 
of a ditch by action to quiet title, the 


raceway,7® or pipe line.’4 


Issues, proof, and variance. General rules are ap- 
plicable in actions involving water rights and priv- 
ileges as to issues,*® proof,*® and variance.*? 
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only presumption that can obtain is 
that arising from use and possession, 
and the extent of such use and pos- 
session must be shown. Bamforth v. 
Tthmsen, 204 P. 345, 205 P. 1004, 28 
Wyo. 282. 

[b] Evidence admissible under 
pleadings.—Under a general allega- 
tion and traverse thereof that plain- 
tiff owned an easement to take water 
from defendants’ ranch, evidence re- 
garding the use of such water at a 
time when the two ranches were un- 
der one ownership was admissible. 


Cheda v. Bodkin, 158 P. 1025, 173 
Cares 
{[c] General allegation of owner- 


ship of easement of a ditch warrants 
evidence showing a grant, executed 
parol license, or title by prescription 
as the source of title. Cairns v. Had- 
dock, 212 P. 222, 60 Cal.App. 83. 


Proof generally see Pleading §§ 
1160-1186. 

77. See cases infra this note. 

[a] No variance.—An allegation 
in the complaint that plaintiff was 
the owner of a ditch, which was re- 
peated in the findings, was not a vari- 
ance from proof that he owned only 
an easement and not the fee in the 
land on which the ditch was con- 
structed, since a “ditch” in such con- 
nection means simply a right of way 
for the passage of water, especially 
where the allegation was qualified by 
a further allegation of ownership of 
the right of way and site. Cairns v. 
Haddock, 212 P. 222, 60 Cal.App. 83. 

[b] Wariance held immaterial be- 
tween allegation of a license to con- 
struct a tile drain and proof of a li- 
cense to construct an open drain. 
Johnson v. McNabb, 34 N.E. 667, 7 
Ind.App. 393. 


Variance generally see Pleading §§ 
1187-1211. 


78. See cases infra this note. 


fa] Court will not presume par- 
ties to sale of water rights contracted 
for unlawful use. Texas Co. v. Bur- 
kett, 296 S.W: 273, 117 Tex. 16,54 -A.L. 
R. 1397 [aff"(Civ.App.) 255 S.W. 763). 


[b] Purchaser of land presumed 
to buy with notice of water rights 
in use on the premises. Coffman v. 
Robbins, 8 Or. 278. 


Presumptions generally see Evi- 
dence §§ 25-88. 


79. See cases infra this note. 


[a] Thus (1) where owner of tract 
has used spring on adjoining tract 
continuously for more than fifteen 
years, the burden is on other owner to 
show that use was permissive. Gen- 
try v. Piercy, 193 S.W. 1017, 175 Ky. 
174. (2) Lower riparian owner, 
claiming artificial lake property free 
from implied easement under fore- 
closure of mortgage given by common 
owner, had the burden to prove that 
the mortgage antedated erection of 
dam. Greisinger v. Klinhardt, 9 S.W. 
(2d) 978, 321 Mo. 186. (8) Where 
plaintiff claimed that defendant was 
interfering with his easement of ob- 
taining water from a private pipe 
line, the burden of’ proof was on him 
to establish such interference. Ord v. 
Terry, 99 A. 778, 91 Vt. 148. (4) Even 
if the owner of a servient estate with 
respect to irrigation may uSe the 
easement in any manner not incon- 
sistent with the dominant use there- 
of, yet one invoking such rule must 
prove that the use he proposes to 


[§ 606] 6. Evidence—a. In General. 
rules relating to presumptions?® and burden of 
proof?® and admissibility of evidence*® are applica- 
ble in actions involving water rights and privileges. 
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make is not inconsistent with, or in- 
jurious to, the dominant use. Sebold 
v. Rieger, 142 P. 201, 26 Colo.App. 
209. (5) In an action by the owner 
of a lower mill site against the owner 
of the upper one, to determine their 
respective rights in the water power, 
plaintiff has the burden of proving his 
allegation that the wheels of defend- 
ant’s mill are lower than the wheels 
of such mill were when plaintiff’s mill 
site was conveyed by the common 
owner of both. Mack v. Bensley, 42 
N.W. 215, 74 Wis. 112. (6) Where a 
contract for comveyance of land con- 
tains, as part of the description, ‘a 
perpetual right to take sufficient wa- 
ter from the ditches and laterals of 
the grantors adjacent and near there- 
to for the irrigation” of the land con- 
veyed, it is incumbent on the grantees 
claiming under such conveyance to 
show exactly what was intended by 
the provision for a water right, and 
that they had not exceeded their 
rights under such contract. Hayes v. 
Flesher, 198 P. 678, 34 Idaho 13. 


[b] Contract to furnish water.— 
In an action for breach of contract to 
furnish water to irrigate a rice crop, 
the burden was on plaintiff to estab- 
lish his demand with reasonable cer- 
tainty. Waguespack y. Flateau, 101 
So. (26,01 5:1aua,. bs 


[c] Fo show water right appur- 
tenant.— Where it was claimed that a 
deed conveying land conveyed an al- 
leged appurtenant water right, the 
burden of ‘showing that it was ap- 
purtenant at the time of the convey- 
ance is on the grantee of the right. 
Custer Consol. Mines Co. v. City of 
Helena, 156 P. 1090, 52 Mont. 35. 


Burden of proof generally see Hvi- 
dence §§ 13-24; Injunctions § 579. 


80. See cases infra this note. 


[a]. Evidence held admissible.— 
In general. McDonnell v. Huf- 
fine, 120 P. 792, 44 Mont. 411. (8) 
In an action to enjoin defendant city’s 
connection with a system in which 
plaintiff company had a right of 
drainage, where the city established 
its right to the connection, it was 
held that defendant’s evidence that 
the system was sufficient to carry 
all the drainage, offered to meet plain- 
tiff’s contention that the connection 
would destroy the utility of its drains, 
was admissible. City of Baltimore v. 
Forest Park Co. of Baltimore City, 
91 A. 144, 128 Md. 290. (3) Ina suit 
to restrain obstruction of a ditch, evi- 
dence of a deed conveying a right of 
way to plaintiff from defendant’s 
predecessor, but which did not de- 
scribe ‘the land occupied by the ditch, 
was competent, not as the source of 
plaintiff's title, but to show that the 
predecessor had received the money 
which plaintiff testified he paid for 
the right of way and had dealt with 
him with reference thereto, notwith- 
standing her denials. Cairns v. Had- 
dock, 212 P. 222, 60 Cal.App. 83. (4) 
In injunction proceedings to restrain 
defendant from closing a waste gate 
and building a cofferdam, iit was prop- 
er for plaintiff to show what con- 
tiguous property defendant’s grantor, 
who was plaintiff's ancestor, had title 
to, including a dam and pond when he 
made the deed, and that there was at 
the time a waste gate and other ex- 
trinsic facts, for the purpose of es- 
tablishing that all which he did not 
grant to defendant remained his prop- 
erty, and became the property of 
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General rules governing the admission of evidence*? 
Accordingly, evidence may 
be admitted for a limited purpose.*? 


[§ 607] b. Sufficiency of Evidence. 


are also applicable.*? 


plaintiff. Colt v. Paulson, 130 N.W. 
55, 145 Wis. 214. 

[b] Evidence held inadmissible.— 
(1) In general. Powers v. Perry, 106 
PaO Iza ADD, Clem Copilny ApS Ure 
to enjoin interference with ditch 
rights, the court’s ignoring plaintiff's 
document relative to water rights 
was held proper, where it could have 
no bearing on the right of way for 
ditch. Hurt v. Newmyer, 265 P. 693, 
83 Colo. 343. (3) In an action for 
breach of a contract to convey a wa- 
ter right and a certain number of 
inches of water, evidence of the val- 
ue of improvements made in antici- 
pation of receiving water is inadmis- 
Sible, unless no like water right could 
have been purchased at any time pri- 
or to the trial. Gagnon v. Molden, 99 
P. 965, 15 Idaho 727. (4) Evidence of 
false representations as to the car- 
rying capacity of an irrigation canal 
was held inadmissible in an action 
against company and purchasers of 
stock for failure to deliver water as 
agreed, where damages for the repre- 
sentations or a rescission were not 


asked. Lombard v. Schlotfeldt, 123 
P. 787, 68 Wash. 518. 
[c] Construction.—(1) Evidence 


regarding gates installed by original 
parties to water power agreement 
was held admissible to show practi- 
cal construction of agreement. Ver- 
mont Shade Roller Co. v. Burlington 
Traction Co., 153 A. 563, 103 Vt. 293 
[den reh 150 A. 188, 102 Vt. 489]. (2) 
Where data to compute and express 
in terms recognized in modern hy- 
draulics are inadequate to measure 
the water rights of the grantee in a 
deed to a gristmill, that is, the num- 
ber of cubic feet of water per sec- 
ond applied under a given head, evi- 
dence of what the language of the 
grant meant to the parties as shown 
by their conduct during years imme- 
diately following the grant is compe- 
tent. Essex Co. v. Gibson, (N.H.) 130, 
A. 846. (8) Finding, supported by 
competent evidence, as to the inten- 
tion of the parties to a gristmill deed 
granting water rights, was held com- 
petent proof in aid of construction of 
the deed. Essex Co. v. Gibson, Supra. 


Evidence admissible under plead- 
ings see supra § 605. 


Admissibility of evidence general- 
ly see Evidence § 89 et seq; Injunc- 
tion § 580. 

81. See Trial § 113 et seq. 

82. See case infra this note. 

[a] Thus deeds improperly de- 
scribing land of a servient estate, 
admitted solely to show mistake in 
description and in aid of plaintiffs’ 
offered proof of executed parol grant 
of easement to maintain irrigation 
ditch, were held properly admitted, 
although recordation thereof impart- 
ed no notice to defendant of plain- 
tiffs’ alleged right to easement So as 
to aid the latters’ claim by prescrip- 
tion, where plaintiffs’ claim did not 
depend for inception on deeds or no- 
tice imparted by making or recorda- 
tion thereof. Scott v. Henry, 239 P. 
314, 196 Cal. 666. 

83: Scott v. Henry, supra. 

[a] Thus.(1) deeds improperly de- 
scribing lands of a servient tenement 
were properly admitted for the lim- 
ited purpose of showing mutual mis- 
take of the parties in the description 
and in aid of plaintiffs’ offered proof 
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General rules | 


of executed parol grant of easement 
to maintain an irrigation ditch, which 
had become effectual by exercise 
while the grantor was still the own- 
er of the land. Scott v. Henry, 239 
P. 314, 196 Cal. 666. (2) Where land- 
Owners asserted an easement by res- 
ervation in a water reservoir convey- 
ed to railroad company, evidence of 
their continuous user was admissible 
to show the construction which the 
parties placed on the deed. McCoy 
v. Chicago, M. & St. P. Ry. Co., 155 
N.W. 995, 176. Iowa 139. 


84. See Equity § 707141; Evidence 
1730-1806; Injunctions §§ 6581, 


85. See cases infra this note. 


[a] Evidence heid sufficient.—(1) 
To sustain a finding that defendant 
stated that a certain instrument 
would give plaintiffs the right to use 
the water, that he knew such state- 
ment was false and made it with the 
purpose of inducing plaintiffs to ex- 
ecute the instrument, and that plain- 
tiff, induced by such representation, 
signed the instrument in reliance on 
such statement, and that plaintiff 
was. justified in relying thereon. 
Bowman y. Payne, 204 P. 406, 55 Cal. 
App. 789. (2) To warrant a finding 
that defendant’s assignment and 
transfer of water right was not in- 
tended as a gift and was without con- 
Sideration. Olivero v. Eleganti, 214 
P. 318, 61 Utah 475. (3) Conveyance 
of all water not used on certain acre- 
age, and grantee’s use of water un- 
necessary for irrigation thereof, was 
held sufficient to support grantee’s 
title. Big Cottonwood Lower Canal 
Co, v. Cook, 274 P, 454, 73 Utah 383. 


[b] Evidence held insufficient.— 
{1) Finding that, at the time a water 
power agreement was executed and 
at the time of trial, rounded orifices 
were in general use for measuring 
water, was held not supported by tes- 
timony. Vermont Shade Roller Co. 
v. Burlington Traction Co., 153 A. 568, 
103 Vt. 293 [deh ren 150 A. 138, 102 
Vt. 489]. (2) Defendant’s evidence 
is insufficient to raise the issue of 
mistake, he admitting ‘that his deed 
used the words intended, while con- 
tending that it was understood that 
only a proportional amount of the 
water available was sold, and that 
under the circumstances this was the 
effect of the deed. Harvey v. Camp- 
bell, 214 P. 348, 107 Or. 373 [rev 209 
ee LOK 

86. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To show that five hundred inches in 
continuous use for a week at a time 
would be sufficient to irrigate one 
hundred acres of plaintiff's land. 
Cantrall v. Sterling Mining Co., 122 
P. 42;,) 6) Or: 516.5 (2) \To' show?! the 
making and delivery of a deed to cer- 
tain water rights claimed by plain- 
tiff. Custer Consol. Mines Co. v. City 
of Helena, 156 P. 1090, 52 Mont. 35. 
(3) Evidence that defendant had been 
long recognized as a successor to all 
rights held by a water rights gran- 
tee, and that plaintiff had recognized 
such fact by verified pleadings, was 
held sufficiently to establish defend- 
ant’s succession to rights created by 
the grant. Gage Canal Co. v. East 
Riverside Water Co., 180 P. 332, 180 
Cal. 202. (4) Finding that grantor 
and grantee in a deed to a gristmill 
with water rights intended a removal 


relating to the weight and sufficiency of evidence 
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as to grants of rights to use wa- 


ter’® of a well’? or spring,®® or in relation to a 


of the wooden wheel and the installa- 
tion in place thereof of modern 
wheels was held supported by com- 
petent evidence. Essex Co. v. Gibson, 
(N.H.) 130 A. 846. 

{b] Evidence held insufficient to 
show that plaintiff waived or lost its 
water rights by laches.. Essex Co. v. 
Gibson, (N.H.) 1380 A. 846. 

[ec] Source of supply.—Evidence 
was held to sustain a finding that a 
contract granting rights to water aris- 
ing on certain lands was not restrict- 
ed, to water having its source on a 
specified tract which had never in fact 
furnished any water, especially as 
the parties had long acted on a con- 
trary construction of the contract. 
Gach Canal Co, v. East Riverside Wa- 
ter Co., 180 P. 332, 180 Cal. 204. 

[ad] TBime of use.—(1) Evidence 
was held not to support that part of 
a decree and rulings limiting the 
number of hours of draft of specified 
quantity of water by grantees in a 
deed conveying a gristmill. Hssex Co. 
v. Gibson, (N.H.) 130 A. 846. (2) Evi- 
dence of the manner or custom of op- 
erating a gristmill, or similar mills, 
prior to a conveyance of a gristmill 
and water rights was held insufficient 
as a basis for a finding of intention of 
the parties to the deed to limit the 
hours of running the mill in accord- 
ance therewith. Essex Co. v. Gibson, 
supra. 


87. See cases infra this note. 


[a] Evidence held sufficient to 
support a finding of an agreement be- 
tween the owners of the water of a 
well apportioning the operating 
charges in consideration of one par- 
ty’s consent to the substitution of 
an electric motor for a gasoline en- 
gine. Moore v. California-Michigan 
Land & Water Co., 203 P. 139, 55 Cal. 
App. 184. 


{b] Amount of water.—Where de- 
fendant had the right to take from a 
well on plaintiff’s land any surplus 
water not needed by plaintiff, proof 
that plaintiff notified defendant not 
to take any water and that she need- 
ed it all will not establish her need 
of all.the water. Rollins v. Black- 
den, 92 A. 521, 112 Me. 459, Ann.Cas. 
1917A 875. 


88. See cases infra this note. 

{a] Evidence held sufficient.—(1) 
To show that plaintiff's use of a 
spring on defendant’s land adjoining 
plaintifé’s land for more than fifteen 
years was not merely permissive, but 
under a claim of right. 
Pier eying) LOSs Save eee Onley els lone vm lene 
(2) To warrant a finding of mere non- 
user, and not of abandonment of a 
right to use spring water. Willets 
v. Langhaar, 99 N.E. 466, 212 Mass. 
578. (3) To show abandonment® of 
right to use spring water. Willard 
v. Stone, 149 N.E. 681, 253 Mass. 555. 
(4) Finding that easement in use of 
a spring on adjoining land was not 
barred by prescription was held justi- 
fied under the evidence. Signorelli 
v. Edwards, 8 P.(2d) 194, 120 Cal. 
App. 614. ml 


{b] Evidence held insufficient to 
show a violation of a covenant in a 
deed against diversion of spring 
water. Fackler v. Cincinnati, N. O. 
ea P. Co., 17 S.W.(2d) 194, 229 Ky. 


[ec]. Source of supply.—Evidence 
was held to sustain a finding that 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Gentry v.. 
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flume,®® raceway,®® aqueduct,®? interest in a ditch,®? 


or of a right of way for a ditch.®? 


landowner permitted the construction of a ditch 
through his land is not sufficient to sustain a finding 
of a grant of lands necessary for the ditch.®+ 
to the purpose for which water may be used under 


a grant®® evidence that a certain 


waters collected by a sunken box 
forty feet from the box first estab- 
lished arose from the same source 
and constituted part of one spring, 
and hence were conveyed by deed of 
“spring.’”’ Harrison vy. Chaboya, 245 
P. 1087, 198 Cal. 473. 
89. See cases infra this note. 


[a] Bvidence held sufficient, in an 
action for the destruction of a flume, 
to warrant a finding that plaintiff's 
negotiations for a right of way for 
the flume were prompted by a desire 
to obtain written evidence of an ex- 
isting right. Gustin v. Harting, 121 
P. 522, 20 Wyo. 1, Ann.Cas.1914C 911. 

{b] Evidence held instfficient, in 
an action for the destruction of a 
flume, to show that plaintiff’s water 
rights had been lost under mortgage 
foreclosure. Gustin v. Harting, 121 
P. 522, 20 Wyo. 1, Ann.Cas.1914C 911. 


90. Lamb Knitting Machine Co. v. 
Chicopee Mfg. Co., 174 N.E. 130, 273 
Mass. 506. 

[a] Evidence held sufficient.— 
Master’s conclusion that the grantee 
and successors were not obliged to 
maintain for the grantor and succes- 
sors a raceway to carry off water to 
which they were-entitied under ex- 
ceptions in a deed and modification 
was held supported by the evidence. 
Lamb Knitting Mach. Co. v. Chicopee 
Mfg. Co., 174 N.E. 130, 273 Mass. 506. 

91. Wellington v. Rawson, 120 N. 
EB. 440, 231 Mass. 189. 


[a] Evidence held sufficient.—In 
a suit by the owners of a farm to re- 
strain interference with an easement 
in an aqueduct, evidence was held to 
justify the master in finding that the 
original restriction in the grant for 
the aqueduct, subject to which water 
rights were conveyed to plaintiffs’ 
predecessor, was waived. Wellington 
SNe selena 120 N.E. 440, 231 Mass. 
189. 

92. Bowen v. Webb, 97 P. 839, 37 
Mont. 479. 

[a] Evidence held sufficient to 
support a finding that  plaintiff’s 
grantor had not conveyed an interest 
in a ditch to another prior to con- 
veyance to plaintiff. Bowen v. Webb, 
97 P. 889, 37 Mont. 479. 


93. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show oral grant of easement be- 
fore defendant purchased land. Scott 
v. Henry, 239 P. 314, 196 Cal. 666. (2) 
To support a finding that a ditch as 
maintained was sufficient and practi- 
cal, and imposed no greater servitude 
on the servient estate than was re- 
quired. Brown v. Ratliff, (Cal.App.) 
Ibe yi bes eee 


[b] Evidence held insufficient: (1) 
To establish artificial drainage ditch 
over servient estate. York v. Golder, 
151 A. 558, 129 Me. 300. (2) To sus- 
tain an allegation, in an action to 
cancel a deed for a right of way fora 
ditch, of a breach by defendant to 
construct the ditch in such manner 
as to enable plaintiff to irrigate her 
Jand in the easiest way. Barfield v. 
South Side Irr. Co., 43 P. 406, 111 Cal. 
118. 

[c] Easement or license.—(1) In 
an action to restrain interference 
with an alleged easement in an irri- 
gation ditch, evidence was held suf- 
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ficient to support a finding that plain- 
tiff’s right was an easement, and not 
a mere license, although originating 
in an oral agreemnt. Hays v. De At- 
ley, p2t2) sPo 296,.65 Mont. 558. )aC2) 
Evidence held sufficiently to prove 
that plaintiff’s right to an irrigation 
ditch was an undivided one-half in- 
terest in that part across defendant's 
lands, which right was not a license, 
but an easement resting on agree- 
ment or consent of defendant’s pred- 
ecessor in title, “consent” meaning 
not merely permission, but ‘to agree; 
to be in harmony or accord; to be of 
the same mind, to accord, concur.” 
Seyi v. Gabel, 212 P. 858, 66 Mont. 


[d] Location of general grant.— 
Evidence was held to warrant a find- 
ing that the owner of the servient 
estate over which an unlocated right 
of way for an irrigation ditch was 
granted located the line of the ditch. 
Brown vy. Ratliff, (Cal.App.) 131 P. 
1.69) 

94. Crawford v. Inglin, 258 P. 541, 
44 Idaho 663. 


95. Purpose of use see supra § 566. 
96. Essex Co. v. Gibson, (N.H.) 
130 A. 846. 
pe In general see supra §§ 591- 
98. See cases infra this note. 
[a] Evidence held sufficient.—(1) 


To show that defendant contracting 
to furnish spring water had shut off 
and interfered with plaintiff's water 
supply. Eberts v. Peters, 152 N.Y.S. 
1091, 167 App.Div. 468. (2) To show 
that, on the construction of a ditch, 
the owner thereof agreed that he was 
to use all the water necessary for 
irrigation while the lower 
was entitled to the surplus. 
house-Cottel v. Berry, 72 P. 584, 42 
Or. 593. (3) To show that a purchas- 
er of land through which a ditch was 
located, purchasing subsequent to the 
making of a contract and the con- 
struction of the ditch, had notice, at 
the time of the purchase, of the con- 
tract. Blankenship v. Whaley, 76 P. 
235, 142 Cal. 566. (4) To warrant a 
finding of the making of a contract 
for the drainage of plaintiffs’ land 
through that of defendant’s grantor. 
Schlader v. Strever, 138 N.W. 1105, 
158 Iowa 61. (5) To support a find- 
ing that purchaser suing for reScis- 
sion and recovery of payments did 
not accept supplemental agreement 
offered in substitution for the vén- 
dor’s failure to convey water rights. 
Van Buren v. Green, 7 P.(2d) 1079, 
120 Cal.App. 461. (6) To support a 
finding that the construction of a 
ditch was done under an agreement 
that plaintiff with others should have 
a perpetual right to use the waters 
of the ditch. Blankenship v. Whaley, 
supra. (7) To sustain a finding that 
the contract under which’ the deeds 
were made and which could not be 
found reserved the right to the use 
of the mill pond and to overflow the 
land conveyed. Long v. Tittle, 201 P. 
217, 101 Or. 631. (8) Evidence in an 
action to enjoin breach of contract 
granting water rights was held to 
show that paper attached to contract 
was a portion of it, and was so at- 
tached when signed. Carey v. Walk- 
er, 154 N.W. 425, 172 Iowa 236. (9) 
In a suit for loss from defendant’s 
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beneficial to the grantee and not detrimental to the 
grantor tends to prove that a grant of such use was 


General rules as to the weight and 
sufficiency of evidence are applicable in actions aris- 
ing out. of contracts dealing with water rights and 


diversion of water from an irriga- 
tion ditch, which under a contract 
between the parties was to be divid- 
ed evenly at a division point select- 
ed by plaintiff, evidence as to diver- 
sion, absorption, surface of plaintiff's 
land, etc., was held to sustain a judg- 
ment for defendant. Delahoussaye v. 
Patout, Labau & Co., 81 So. 215, 144 
La. 655. (10) Where plaintiff and 
defendant erected, on defendant’s 
land, a pumping plant to be used for 
irrigation purposes, each party con- 
tributing one half of the cost, and 
it was understood that, if defendant 
sold the land, plaintiff's rights were 
to be reserved, but such agreement 
was not put in writing, and defendant 
in fact did sell the land without re- 
serving plaintiff’s rights, in an action 
by plaintiff as for money had and re- 
ceived, evidence was held to sustain a 
finding that defendant agreed to re- 
serve plaintiff’s rights, Arthur R. 
Briggs Estate v. Barr, 214 P. 449, 61 
Cal.App. 229. 


[b] Evidence held insufficient.— 
(1) To show excuse for’ nonperform- 
ance by act of God. Anderson v. 
Adams, 74 P. 215,-43 Or. 621. (2) In 
a suit to establish easement of drain- 
age and to require defendants to re- 
move obstructions from ditch, evi- 
dence was held insufficient to show 
that defendants’ predecessor in title 
made an oral contract giving plaintiff 
a perpetual easement of drainage 
over his land. Daudt v. Steiert, (Mo.) 
205)'S.Wi. 222. . (3) In ‘an’ action. to 
quiet title to water rights, defend- 
ant’s claim ‘that his predecessor in 
title had by agreement divided wa- 
ter in the creek was held unsupported 
by the weight of evidence, the agree- 
ment in question appearing to consti- 
tute merely temporary, permissive use 
on part of defendant’s predecessor in 
title. Witherill v. Brehm, 240 P. 529, 
74 Cal.App. 286. (4) In a suit by the 
United States to enforce the terms of 
a contract entered into by defendant, 
which provided that it should not di- 
vert more than eighty cubic feet per 
second from a stream, evidence was 
held insufficient to sustain defend- . 
ant’s contention that its officers and 
stockholders did not understand the 
terms of the contract and executed 
it through mistake. West Side Irr. 
Coll ve UV Si 246" Wa 282)! ToS ACiesAg 
372 [aff 230.F. 284]. 


[c] Evidence of compliance with 
contract.—In an action for breach 
of contract to convey water rights 
appurtenant to certain described land, 
evidence of the delivery of a deed 
conveying such land is sufficient evi- 
dence of compliance with the con- 
tract, where the deed is not used in 
evidence, and there is no evidence as 
to any provisions therein regarding 
the water rights. Ord v. Burraston, 
L73 Ps L32, b2Uitah 2015 


[d] Option to purchase water 
rights.—(1) In an action based on an 
option to purchase water rights, evi- 
dence was held insufficient to show 
that, by engaging in another irriga- 
tion project, the holders of the op- 
tion concluded that the project coy- 
ered thereby was practicable, and 
thereby became liable for the pur- 
chase price. Gard vy. Thompson, 123 
P. 497, 21 Idaho 485. (2) In an action 
for the forfeiture of an option to pur- 
chase water rights, or for damages, 
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es of water rights and privileges.* 
Licenses.? 


evidence was held insufficient to sup- 
port a verdict for plaintiff. Gard v. 
Thompson, supra. (3) In a suit for 
money paid in excess of option price 
for water rights, evidence was held 
not to show that the option was pro- 
cured by fraud. Johnson v. Ford, 245 
S.W. 531, 147 Tenn. 63. 


te] Purpose of use.—Hvidence 
was held sufficient to support a de- 
cree prohibiting the buyer of a one- 
fourth interest in a small spring from 


uSing water, except for household 
purposes. Vandewark v. Widman, 


243 P. 622, 79 Colo. 82. 
99. In general see supra §§ 595- 
95 


1. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To support finding that lessor did 
not promise sufficient water supply, 
which failed. Fowler v. Carmel Cat- 
tle Co., 256 P. 609, 88 Cal.App. 317. 
(2) In an action for breach of a cove- 
nant in a lease to furnish water for 
irrigation, evidence was held suffi- 
cient to support a judgment for plain- 


tiff. Smith v. Hicks, 98 P. 138, 14 N. 
M. 560, 19 L:R.A.N.S. 938. (3) In an 
action for breach of a _ landlord’s 


agreement to furnish water for ljeas- 
ed land sufficient to raise a crop of 
rice, a finding that the premises were 
ready for irrigation about May 1 was 
supported by testimony by plaintiff 
that he had sown the rice the first 
part of May and his statement on 
cross-examination that he sowed it on 
the ist of May. Chanan Singh v. 
Cross, 212 P. 946, 60 Cal.App. 309. 
{[b] Damages.—Iin a _ lessor’s ac- 
tion for the recovery of farming lands 
for which the lessee had paid a rental 
of one hundred fifty: dollars a year 
for three years, in which the evidence 
as to damages claimed to have been 
suffered by the lessee from the les- 


sor’s failure to furnish water was 
conflicting, the court could not say 


that a finding of one hundred fifty 
dollars for each of the two years that 
the lessee held over was unreason- 
able. Castrilla v. Velotta, 131 P. 794, 
24 Colo.App. 95. 

2. In general see supra §§ 586-590. 

3. Hawkeye Portland Cement Co. 
v. Williams, 239 N.W. 120, 213 Iowa 
482. 

[a] Evidence held sufficient to 
show that a privilege accorded a ce- 
ment company and its employees to 
use a spring on a farm was a mere 
naked license, revocable at will. 
Hawkeye Portland Cement Co. v. Wil- 
liams, 239 N.W. 120, 213 Iowa 482. 

4. Irrigated Valleys Land Co. of 
California v. Altman, 207 P..401, 57 
Cal.App. 413. 

[a] Evidence held sufficient to 
support findings entitling defendants 
to the use of the water under an ir- 
revocable license. Irrigated Valleys 
Land Co. of California v. Altman, 207 
P. 401, 57 Cal.App. 413. 

5. Cairns v. Haddock, 212 P. 222, 
60 Cal.App. 83. 

[a] Bvidence heid sufficient to 
sustain a finding that there was an 
executed parol license for the right 
of way for the ditch as it existed. 
Cairns v. Haddock, 212 P. 222, 60 Cal. 


General rules as to the weight and suf- 
ficiency of evidence govern in actions involving léas- 


General rules as to the weight and suf- 
ficiency of evidence are applicable in actions arising 
out of licenses of water rights and privileges, as for 
instance a license to use the water of a spring® or 
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6 Gravelly Ford Canal Co. v. 
Pope & Talbot Land Co., 218 P. 405, 
192 Cal, 4, 

[a]. Evidence held sufficient to 
show an irrevocable parol license by 
defendant to plaintiff to construct a 
canal across defendant’s lands. Gra- 
velly Ford Canal Co. v. Pope & Tal- 
bot Land Co., 218 P. 405, 192 Cal. 4. 

[b] ‘Tacit consent of landowner.— 
In a suit to enjoin interference by 
defendant with the construction of a 
canal across its land, based on defend- 
ant’s alleged tacit consent, evidence 
was held to indicate knowledge of 
defendant that plaintiff's workmen 
entered the land to construct the 
canal and defendant made no objec- 
tion. Gravelly Ford Canal Co. v. 
Pope & Talbot Land Co., 218 P. 405, 
X92) Calar4: 


7. Popham v. Eggleston, (Tex.Civ. 
App.) 193 S.W. 181. 

[a] Evidence held insufiicient.— 
Evidence showing that a ranch fore- 
man of plaintiff's predecessor invited 
defendants to assist in rebuilding an 
irrigation dam was held insufficient 
to establish an irrevocable license to 
maintain the dam. Popham v. Eg- 
gleston, (Tex.Civ.App.) 193 S.W. 181. 


8. Admission of evidence see su- 
pra § 606. 

9. See Equity § 708 et seq; In- 
sone one §§ 604-617; Trial 64 C.J. 
‘Das 

10. See cases infra this note. 


[a] Questions of fact.—(1) Quan- 
tity of water to which grantor was 
entitled under exception in deed of 
riparian land and water rights was 
held a question of fact. United Pa- 
perboard Co. vy. Iroquois Pulp & Paper 
Co., 215 N.Y.S. 741, 216 App-Div. 639 
{rearg den 217 N.Y.S. 762, 217 App. 
Div. 253). (2) Question whether 
pipe system was adequate substitute 
for open trench was one of fact. 
Newport Country Club vy. Sullivan, 
(R.1.) 146 A. 405. 


[b] Question for court.—Whether 
purchaser acted with reasonable 
promptness in discovering that part 
of rights contracted for were not con- 
veyed was held for the trial court. 
Van Buren v. Green, 7 P.(2d) 1079, 
120 Cal.App. 461. 

[ec] Questions for jury.—(1) Evi- 
dence, in a vendor’s suit based on a 
purchaser’s default, presented a jury 
question whether the vendor made 
false and fraudulent representations 
regarding the ownership of water 
rights. Lawler vy. Courand, (Tex.Civ. 
App.) 28 S.W.(2d) 926. (2) Where an 
owner of two adjoining tracts of land 
conveys cne tract reserving the right 
to build and maintain thereon a small 
reservoir ‘“‘for the purpose of securing 
water for family use from a stream 
flowing through the said land,” and 
a subsequent owner of the land con- 
veyed, claiming that the reservation 
in the deed was limited to a certain 
small stream, and did not include the 
flow of the water from a spring near 
by, and the evidence is conflicting as 
to whether the flow of the water from 
the spring contributed to the supply 
of water in the older reservoir, the 
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ditch, or a license of a right of way for a ditch® 
or canal,® or a license to maintain a dam.’ 


[§ 608] 7. Trial.® 
‘trial of civil actions in general? are applicable in 
actions involving water rights and privileges as to 
questions of law and fact,1° or instructions to the 
jury,!? or as to the verdict and findings.+? 


General rules relating to the 


question as to whether it did so con- 
tribute is a question for the jury. 
Messerschmidt v. Fritz, 63 Pa.Super. 
430. (38) In an action for the de- 
struction of a flume, the question of 
the intention of plaintiff in procuring 
a deed from defendant was under the 
evidence, one for the jury. Gustin v. 
Harting, 121 P2522, 20) Wyo: 2.4mm 
Cas.1914C 911. (4) In an action on 
notes given for the purchase price 
of water rights, the question of fail- 
ure of consideration was held for the 
jury. Caldwell v. Roach, 12 P.(2d) 
376, 44 Wyo. 319. (5) The substitu- 
tion by defendants of a globe valve in 
place of a check in a private pipe 
line, to hold back water to which they 
were entitled, was not as a matter of 
law, and, regardless of its effect, an 
invasion of plaintiff's easement to ob- 
tain water from the same pipe. Ord 
Vee Derry, 99 TA Sts nO WV te bess 


Questions of law and fact generally 
see Trial §§ 313-459. 


11. See cases infra this note. 


[a] Instructions held proper.—(1) 
In an action against a lessor for the 
destruction of crops by flooding due 
to the lessor’s failure to keep the 
water level in ditches below the sur- 
face level of land, an instruction as to 
the liability of the lessor as modified 
by the court was held not erroneous. 
Stewart v. Erskine-Bolst, 226 P. 644. 
66 Cal.App. 461. (2) Where plain- 
tiff’s right had been declared superior 
by an agreement in which defendant’s 
right had been defined, it is proper to 
charge the jury that, in determining 
how defendant should use the wa- 
ter, they shpuld be guided by the 
agreement. orn v. Miller, z1 A. 994, 
142 Pa. 557. (3) In a lessee’s action 
to enjoin another lessee of water 
rights from using the water of a 
spring for other than drilling and 
manufacturing purposes, where at the 
time of plaintiff's lease defendant was 
using such water and permitting its 
use by citizens of a town, the court 
properly assumed in the peremptory 
instruction for defendant that plain- 
tiff was legally chargeable with no- 
tice of the contents of defendant’s 
lease, and therefore was not an in- 
nocent purchaser without notice, al- 
though defendant’s lease was not of 
record when plaintiff's lease was 
made. Osborn y. Texas Pac. Coal & 
Oil Co., (Tex.Civ.App.) 229 S.W. 359. 


[b] Instruction held improper.— 
In an action against the holders of 
an option to purchase water rights, 
an instruction as to the effect of pro- 
ceedings relating to another water 
right by the holders of the option was 
held erroneous. Gard v. Thompson, 
123 P. 497, 21 Idaho 485. 


{c] Not misleading.—An instruc- 
tion forbidding recovery, if the les- 
see merely agreed to use the lessors’ 
excess irrigation water and at all 
times to leave sufficient water for 
the lessors was held not misleading 
under testimony. Peppers Fruit Co. 
v. Charlebois, (Ariz.) 4 P.(2d) 905. 


Instructions to juries generally see 
Trial §§ 460-777. 


12. See cases infra this note. 
[a] Findings.—(1) Where, in a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 609] 8. Dismissal and Decree. 
governing decrees in equitable actions generally!® 
are applicable in suits involving water rights and 
A decree. restraining interference with 
One not a party 
to a suit to determine contract rights in an irriga- 
tion ditch is not bound by the decree rendered there- 


privileges.!# 
a water right should be certain.?® 


suit involving the right to the water 
of a lake, defendant, a corporation, 
alleged,a conveyance by the former 
owner of plaintiff's land of riparian 
and water rights to third persons who 
conveyed such rights to defendant, it 
was entitled to a finding on the issue 
whether the third persons had con- 
veyed such water rights to it. Duck- 
worth v. Watsonville Water, etec., Co., 
140 PO 928) 158 Cal: 206. (2) Findings 
on issue of right of parties to use of 
water from tank in accordance with 
agreement were held not in conflict. 
Republic Production Co. .v. Collins, 
(Tex.Civ.App.) 41 S.W.(2d) 100. (3) 
A finding that both the grantor and 
grantee in a deed to a gristmill with 
water rights contemplated a removal 
of a wooden wheel, and the installa- 
tion, in place thereof, of more mod- 
ern wheels, was held not a finding 
of intention of the parties in contra- 
diction of the express terms of the 
deed, but a finding, from the condi- 
tions of the premises and the subse- 
quent conduct of the parties, of their 
probable purpose in doing what they 
did; to “contemplate” meaning to 
have under consideration as possible 
or probable. Essex Co. v. Gibson, (N. 


| H.) 130 A. 846. 


[b] Immaterial  finding.—Where, 
in a suit to quiet title to a right of 
way for an irrigation ditch, there was 
evidence of an intention of the for- 
mer owner of the servient estate to 
designate the ‘route for the ditch 
which was constructed thereon, a find- 
ing that the former owner when lo- 
cating the line of the ditch caused it 
to be surveyed was immaterial, so 
that its lack of support in the evidence 
was also immaterial. Brown vy. Rat- 
liff, (Cal.App.) 131) P. 769. 


[c] Quantity of waste water used. 
—Hutchins y. Berry, 75 A. 650, 75 
N.H. 416. 


[d] Verdict responsive to issues. 
—North Platte Land & Water Co. v. 
Arnett, 130 N.W. 752, 88 Neb. 821. 


Verdict and findings generally see 
Trial §§ 846-979. 


13. See Equity Ak 820-968; In- 
junctions §§ 618-65 


14. See cases cere this note. 


[a] Decree held proper.-—(i) Ina 
suit by farm owners to restrain inter- 
ference with an easement in an aque- 
duct, on facts found and stated by the 
master in his report, final decree, or- 
dering defendant who cut a pipe to 
replace it and restore it to the same 
condition, and perpetually enjoining 
him and another from interfering 
with plaintiffs’ rights, was held prop- 
er. Wellington v. Rawson, 120 N.E. 
440, 231 Mass. 189. (2) Decree was 
held sufficiently to preserve equitable 
rights of defendants, which survived 
foreclosure and receiver’s sale of ir- 
rigation instrumentalities. Boie y. 
Black Rock Power & Irrigation Ca., 16 
F.(2d) 114. 


[b] Decree held improper.—(1) 
In general. Bradfield v. Dewell, 11 N. 
W. 760, 48 Mich. 9. (2) A decree en- 
joining plaintiff from interfering with 
defendant’s use for irrigation purpos- 
es of the waters in a certain slough 
was held defective because not en- 
joining defendant from interfering 
with plaintiff’s right therein. Glantz 
v. Gabel, 212 P. 858, 66 Mont. 134. (3) 
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Where, under an agreement, the gran- 
tor’s successor was entitled to a cer- 
tain amount of water at the surface 
or a like quantity at any other place, 
a decree determining water rights 
prohibiting forced draft or suction if 
not taken at the surface was held im- 
proper. Lamb Knitting Mach. Co. v. 
Chicopee Mfg. Co., 174 N.E. 130, 273 
Mass. 506. (4) Judgment enjoining 
interference with an upper riparian 
owner’s easement rights in a lake was 
held erroneous, in so far as it pre- 
tected the use thereof by the general 
public. Greisinger y. Kiinharat, 9S. 
W.(2d) 978, 321 Mo. 186. (5) Where a 
deed of trust required that the trus- 
tee of a land and water company 
should pay all water rates and charg- 
es or holder of. note might pay them, 
and the amounts so paid should be- 
come additional secured indebtedness, 
a decree depriving holder of note of 
water rights as security because the 
trustee did not do what he had spe- 
cifically agreed to do was held unau- 
thorized. Hough v. Lucas, 230 P. 789, 
76 Colo. 94, 


{c] Modification of decree: estab- 
lishing equitable water rights by ref- 
erence to deeds, specifically to state 
individual rights and needs was held 
unnecessary. Boie v. Black Rock 
Power & Irrigation Co., 16 F.(2d) 114. 


[d] Scope of relief.—(i1) Where 
plaintiff acquired title to waters on 
adjoining land either as an easement 
or as appurtenance, he is entitled only 
to the amount of water previously 
used and judgment quieting his title 
to waters, pipe line, and tunnel should 
not give plaintiff any broader rights. 
Gartlan v. C. A. Hooper & Co., 170 PR. 
L115, ets Cal. 1414...(2) In a, ;suit,;to 
restrain defendant’s interference with 
an arrangement for pumping water on 
land conveyed to defendant by plain- 
tiff, who reserved the right to use the 
water, a dGecree awarding plaintiff 
free use of the water in practically 
the language of the stipulation in his 
deed to defendant did not award plain- 
tiff any greater right than the stipu- 
lation would warrant. Day v. Wil- 
liams, (Tex.Civ.App.) 193 S.W. 239. 


[e] Setting aside—A judgment 
for plaintiff in an action for the ob- 
struction of a water right casement 
which defines the respective rights 
of the parties as accurately as the 


circumstances will permit will not be} 


set aside as indefinite and uncertain 
because plaintiff's volume of water 
depended on the seasons’ and on the 
necessary use of others whose right 
to the use of water was prior to that 
of plaintiff. Cheda y. Bodkin, 158 P. 
HOZ Helio Oar « 


15. Hudson v. Ukiah Water & Im- 
provement Co., 204 P. 862, 55 Cal.App. 
709; Kobilan v. Dzuris, 206 P. 790, 71 
Colo. 339: 

[a] Certainty as to quantity of 
water.—A judgment adjudicating to 
a landowner water sufficient “for do- 
mestic use in and about the dwelling 
house and other buildings on the 
premises” was indefinite and uncer- 
tain, as the court should have as- 
certained and found the quantity of 
waiter that would be sufficient for 
that purpose, and stated that amount 
in the judgment as the maximum to 
which the party was entitled. Hud- 
son y. Ukiah Water & Improvement 


“Galveston, etc., R. Co. v. 
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General rules governing dismissal of 
equitable actions** are applicable.*§ 


[§ 610] 9. Damages. 
damages!® are applicable in actions involving wa- 
ter rights and privileges?® for the breach of a con- 


General rules relating to 


Co., 204 P. 862, 55 Cal.App. 709. 

16. Carnes v. Dalton, 110 P. 170, 
56 Or. 596. 

17. See Equity §§ 798-819; 
tions §§ 594-603. 

18. See cases infra this note. 


[a] Dismissal held proper.—(1) 
In an injunction proceeding against 
three persons relative to the use of 
a ditch claimed by plaintiff, a finding 
that one defendant was the owner 
made proper the dismissal as to oth- 
er defendants, his employees. Hurt 
v. Newmyer, 265 P. 693, 83 Colo. 343. 
(2) Where the agreement between 
plaintiff and defendant for the main- 
tenance of a water supply, on which 
plaintiff's right to enjoin defendant 

rom shutting off the flow of water in 
a pipe was based, is not established, 
the bill for injunction is properly dis- 
missed. Rittenhouse vy. Newhard, 81 
A. 445, 232 Pa. 433. 


19. See Damages 17 C.J. p 699: 


20. See cases infra this note; and 
notes 21-29. 


[a] Thus (1) where defendant ob- 
structed plaintiff’s right to use a 
spring, requiring plaintiff to water 
stock one mile from home for four 
months, the court of appeals, on re- 
versing judgment of dismissal, fixed 
damages at fifty dollars. Gentry v. 
Pierey, 193) IS. Wi 11017," E15) Ky eget 
(2) The owner of a slough, with fish- 
ing rights reserved therein, injured by 
defendant’s cutting of a dam and 
lowering the level of the water, was 
held entitled to recover damages to 
such rights and for decreasing the 
market value of his property. Thom- 
as v. Kin & Feather Club, 171 S.W. 
698, 106 Tex. 490 [rev (Civ.App.) 138 
S.W. 150]. 


[b] Damages for construction of 
dam at lower site must be based on 
rights reserved by covenant for use 
of power by grantor of upper site. 
Anderson vy. Otter Tail Power Co., 220 
N.W. 404, 175 Minn. 81. 


[e] Destruction of water right in 
ditch.—The measure of damages for 
destroying water privilege in a ditch 
ona right of way conveyed to defend- 
ant is the difference in value of plain- 
tiffs land immediately before and‘ 
after the destruction of such privi- 
lege, not. the cost of digging a ditch 
on plaintiff’s land like the one on the 
right of way drained by defendant. 
Haas, (Tex. 


Injunc- 


Civ.App.) 37 S.W. 167. 


[d] Nominal damages.—(1) Where 
defendant, who was entitled by grant 
to take only that water from a well 
on plaintiff's land which was not 
needed by plaintiff, prevented plain- 
tiff from taking any water, only nom- 
inal damages can be awarded, where 
plaintiff did not show any actual dam- 
age, but merely asserted that she de- 
sired the water to irrigate her gar- 
den. Rollins v. Blackden, 92 A. 521, 
112 Me. 459, Ann.Cas.1917A 875. (2) 
Smallmess of the injury will not pre- 
vent recovery of nominal damages 
against a grantee who uses water for 
unauthorized purposes. Woodring vy. 
Hollenbach, 51 A. 318, 202 Pa. 65. (3) 
In an action for damages for trespass, 
and an injunction against future 
trespass upon a swale and its use for 
a spillway, with substantial injury to 
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tract to convey a water right,?? or to refrain from 
diverting water from a stream,?? or to carry water 
through a ditch;?* or for breach of a covenant in a 
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lease to supply water2* wherein such damages are 
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allowed as the rental value of the land,’° or the cost 
of work in preparing the land,?® wages paid to em- 
ployees,?* rent paid in advanee,?* and profits.?® 


IX. PUBLIC AND MUNICIPAL WATER SUPPLY 


{[§ 611] A. Acquisition and Control of Water for 
Public Use**°—1. Rights of Public as against Ri- 
parian and Other Owners*®!—a,. In General. 
there is authority for the view that inhabitants of 
a municipality who are entitled to use the waters of 


land,° where such entries and threat- 
ened entries were a wrongful invasion 
of plaintiff's possession, he was en- 
titled to nominal damages and a per- 
manent injunction. Currie v. Silver- 
nale, 171 N.W. 782, 142 Minn. 254. 


[e] One breaching agreement to 
keep tile ditch open is liable for dam- 
ages reasonably expected. Thurs- 
ton v. Carter, 155 N.E. 834, 87 Ind.App. 
518. 


[f] Waiver of right to damages.— 
Where a vendee has occupied the 
premises and enjoyed the undisturbed 
use of a water privilege for a period 
of over twenty years, he will be held 
to have waived any right to dam- 
ages on account of a defect in the ti- 
tle to the water. Tompkins v. Hy- 
att, 28 N.Y. 347. 


21. See cases infra this note. 


[a] Measure of damages for 
breach of a contract to convey a 
water right and a certain number of 
inches of water is the difference be- 
tween the contract nrice and the cost 
of a like water right and equal num- 
ber of inches of water. Gagnon v. 
Molden, 99 P. 965, 15 Idaho 727. 


{b] Damages for fraudulent rep- 
resentations.— Where purchasers en- 
tered into a contract to purchase land 
with water rights appurtenant there- 
to on vendor’s misrepresentation that 
one third of the water flowing from 
certain springs was appurtenant to 
such land, purchasers cannot, in an 
action merely for breach of contract, 
recover damages for fraudulent rep- 
resentations. Ord y. Burraston, 173 
P. 132, 52 Utah 201. 


22. See case infra this note. 


[a] Profits.—On breach of a con- 
tract to refrain from diverting water 
of a mill stream, the contractee may 
recover as damages profits which he 
would have made from his mill but 
for the breach. Johnson v. Wild Rice 
Boom Co., 136 N.W. 262, 118 Minn. 24. 


23. See cases infra this note. 


[a] Measure of damages for 
breach of contract to carry water in 
an irrigation ditch was the reason- 
able cost and expense to plaintiff of 
providing a substitute for what it 
had a right to use under the alleged 
broken contract, and not the cost of 
a new ditch if it might have acquired 
the right to have water carried in an 
existing ditch at lesS expense. 
Hoehne Ditch Co. y. John Flood Ditch 
Co., 233 P. 167, 76 Colo. 500. 


[b] Nominal damages.—Where de- 
fendant wrongfully broke its contract 
to carry plaintiff’s water in its ditch, 
the breach entitled plaintiff to nom- 
inal damages at least, and it was er- 


While 


ror to dismiss the action at plaintiff's 
cost. Hoehne Ditch Co. v. John Flood 
Ditch Co., 2338:P. 167, 76 Colo. 500. 


24. See cases infra this note. 


[a] Certainty.—Damages suffered 
by a tenant, consisting of injuries to 
his crop because of the landlord’s 
failure to furnish water as agreed, 
are not objectionable as speculative 
and uncertain. Dunbar v. Montgom- 
ery, (Tex.Civ.App.) 119 S.W. 907. 


[b] Allowance for animal feed.— 
In a tenant’s action for a landlord’s 
failure to sink an artesian well for ir- 
rigation purposes, where the crop 
damage would compensate him for 
such expense, it was improper. to 
make allowance for cattle and hog 
feed purchased. McCready v. Bullis, 
210 P. 688, 59 Cal.App. 286. 


[ec] Difference between value and 
selling price of property.—In a ten- 
ant’s action against a landlord for 
failure to sink an artesian well to 
irrigate the land, where his invest- 
ment in live stock was not induced by 
any dependence on the prospect of 
securing the land and water for irri- 
gation, and hogs had long before that 
been plaintiff's property, whose busi- 
ness was that of hog breeder, loss on 
account of the difference between the 
value of the hogs and the price ob- 
tained by him cannot be attributable 
to breach of the contract. McCready 
v. Bullis, 210 P. 638, 59 Cal.App. 286. 


25. See case infra this note. 


[a] Thus, where land was leased 
and the landlord required to sink an 
artesian well on the property in am- 
ple time for irrigation requirements 
of the tenant, if the landlord failed 
to make land available for use by pro- 
ducing sufficient water thereon, ten- 
ant’s general damage wouid be the 
rental value of the land. McCready 
v. Bullis, 210 P. 688, 59 Cal.App. 286. 


26. See case infra this note. 


[a] Thus, where a lease gave the 
tenants the option to surrender the 
premises if water was not furnished 
by April 25, and the lessor agreed 
thereupon to pay the lessees the cost 
of the work already done by them, 
the lessees were entitled, not only to 
the cost of the work done before the 
date specified, but to the cost of all 
work done by them prior to the giv- 
ing of notice of the exercise of their 
option, which was the time to which 
the word “thereupon” referred, and 
the cost of work was not limited to 
the actual cost of labor performed 
upon the land, but included the cost 
of the rice seed sown. Chanan Singh 
v. Cross, 212 P. 946, 60 Cal.App. 309. 


27. See case infra this note. 
[a] Thus, where landlords failed 
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a stream flowing through or by the municipality for 
ordinary domestic and business purposes may employ 
another as their agent to distribute water by means 
of pipes,*®? the view usually taken is that neither a 


to furnish water for irrigation at the 
time specified, but kept conditionally 
promising the tenants to furnish the 
water within a short time, the ten- 
ants were entitled, on exercising their 
option for the landlords’ failure to 
furnish the water and to recover the 
cost of the work performed by them, 
to recover the wages paid by them to 
employees whom they kept upon the 
land in readiness to perform work 
thereon when the water should be re- 
ceived. Chanan Singh v. Cross, 212 
P. 946, 60 Cal.App. 309. 


28. See case infra this note. 


[a] Thus, where a lease gave the 
tenants an option to surrender the 
premises if irrigating water was not 
furnished, and required the landlords 
to repay the cost of the work done on 
the land, the tenants, on exercising 
their option to surrender the premis- 
es, could recover the rent theretofore 
paid by them in advance, since the 
payment of that rent was a condition 
precedent to the performance of any 
work upon the land. Chanan Singh y. 
Cross, 212 P. 946, 60 Cal.App. 309. 


29. 


[a] Thus, where by a lease it was 
required that a landlord sink an ar- 
tesian well on the property to pro- 
vide water for irrigation, and the 
tenant, being ready to perform, was 
prevented from securing benefits in- 
tended under the lease by reason of 
the landlord’s failure to complete the 
well, the tenant was entitled to aban- 
don effort at further performance of 
the lease and recover damages for the 
breach, which should include profits 
of which there might be a reasonable 
expectation.. McCready v. Bullis, 210 
P. 638, 59 Cal.App. 286. See Damages 
§§ 112-120. 


30. Condemnation of water rights 
ne general see Eminent Domain § 


31. Cross references: 


Necessity for making compensation 
for water rights taken by entity 
entitled to exercise power of emi- 
nent domain see Eminent Domain 
§§ 134, 146. 


Pueblo rights of municipality see in- 
fra § 616. 

Wrongful diversion of waters of 
ayes in general see supra §§ 162— 


See case infra this note. 


32. American Assoc. v. Eastern 
Kentucky Land Co., 2 Tenn.Ch.A. 132. 
See Barre Water Co. ¥. Carnes, 27 A. 
609, 65 Vit. 626, 36 Am.S.R. 890, 21 L. 
R.A. 709 (where the court said that 
it is immaterial how the dwellers on 
a stream take the water for purposes 
for which they can lawfully use it). 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 611] 


municipality®® nor a water company** has the right 
to appropriate and divert the waters of a nonnaviga- 
ble stream or other souree of supply for the purpose 
of securing an adequate supply of water for the use 
of the inhabitants of the municipality, to the injury 

of the rights and privileges appertaining to riparian 
owners in virtue of such ownership, except upon the 


33. U.S.—Pine v. New York, 103 
By sotelait 112 B98) 500G.C. AS 4b (rev. 
on other grounds 22 S.Ct. 592, 185 U.S. 
93, 46 L.Ed. 820)]. 


Ala.—Stein v. Burden, 24 Ala. 130, 
60 Am.D. 453. 


Kan.—Emporia v. 
588, 37 Am.R. 265. 

Mass.—Proprietors Monatiquot 
River Mills v. Randolph, 32 N.E. 153, 
157 Mass. 345. 


N.J.—Sparks Mfg. Co. v. Newton, 
45 A. 596, 60 N.J.Eq. 399. 


N.Y.—Smith v. Brooklyn, 54 N.E. 
787, 160 N.Y. 357, 54 L.R.A. 664; Lyon 
v. Water Commissioners of Bingham- 
ton, 240 N.Y.S. 647, 228 App.Div. 585; 
Duesler y. Johnstown, 48 N.Y.S. 683, 
24 App.Div. 608. See Covert v. Craw- 
ford, 36 N.E. 597, 141 N.Y. 521, 38 Am. 
S.R. 826. 

Pa.—lIrving’s Ex’rs v. Media, 10 Pa. 
Super. 132 [aff 45 A. 482, 194 Pa. 648]. 


R.I.—Lonsdale Co. v. Woonsocket, 
56 A. 448, 25 R.I. 428. ~ 


Utah.—Fisher v. Bountiful City, 59 
520, 24. Utah 29: 


Wash.—New Whatcom v. Fair- 
haven Land Co., 64 P. 735, 24 Wash. 
493, 54 L.R.A, 190. 


Eng.—Saunby v. Water Commis- 
sioners of London, [1906] A.C. 110; 
Ferrand v. Bradford, 21 Beav. 412, 52 
Reprint 918. 


Can.—Leahy v. Town of North Syd- 
ney, 37 Can.S.C. 464. 


Que.—Quebec v. Bastien, 25 Que.K. 
B. 539, 32 Dom.L.R. 499. 


[a] Compensating reservoirs. 
Where a town has unlawfully divert- 
ed the water of a stream, to the det- 
riment of lower riparian owners, it 
is not justified by the fact that it 
saves and stores surplus water in 
times of storm or flood and gives it 
out into the stream in times of 
drought, thereby conferring a com- 
pensatory benefit on the riparian own- 
ers, if they have not consented to 
such arrangement. Sparks Mfg. Co. 
v. Newton, 45 A. 596, 60 N.J.Eq. 399. 


[b] Effect of acquisition of lands 
for reservoir.—A city acquiring, un- 
der St. (1892) ec 421 § 1, land for a 
distributing reservoir, ‘and subse- 
quently obtaining deeds from the 
former owners of the land in fee, ac- 
quired no right as against lower own- 
ers on a stream running through the 
land to diminish the natural flow of 
the stream, at least so far as was 
not necessarily incidental to the prop- 
er construction and use of its reser- 


Soden, 25 Kan. 


voir. Hittinger Fruit Co. v. City of 
Cambridge, 105 N.E. 868, 218 Mass. 
220. 


Taking water supply from naviga- 
ble waters in general see Navigable 
Waters § 150. 

34 U.S.—Saunders v. Blueflelds 
Waterworks, etce., Co., 58 F. 133 [rev 
on other grounds 63 F. 333]. 

Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Ala. 587, 4 L.R.A. 572, 
Wage Am SER. 2: 

Colo.—Montrose Canal Co. v. Lout- 
senhizer Ditch Co., 48 P. 532, 23 Colo. 
We. 

Conn.—Harding vy. Stam*ord Water 
€o., 41 Conn. 87. 
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sustain.®® 


Fla.—Tampa Waterworks Co. v. 
Cline, 20 So. 780, 37 Fla. 586, 53 Am. 
SAR e262 ro selikeeAd SiO. 


N.J.—Higgins v. Flemington Wa- 
ter Co., 36 N.J.Eq. 538. 


N.Y.—Gallagher v. Kingston Water 
Co., 49° N.Y.S: 250, 25 App.Div. 82 
[aff= 568 N:H7 91087, 164 N.Y. '60215 
Gilzinger v. Saugerties Water Co., 21 
NEY Sia) 66 Ehun W173 @ fat +87. INH: 
566, 142 N.Y. 633]; Crownen v. Wells- 
ville Water Co., 3 N.Y.S. 177. See 
Onondaga Water Service Corporation 
v..Crown Mills, 280 N.Y.S. 691, 132 
Mise. 848 (construction of statute). 


Pa.—Hogg v. Connellsville Water 
Co., 31 A. 1010, 168 Pa. 456; Shenan- 
doah Co.’s Appeal, 2 Wkly.N.C. 46. 


Wash.—Rigney v. Tacoma, etc., Co., 
38 P. 147, 9 Wash. 576, 26 L.R.A. 425. 

[a] Reservoir increasing capacity 
of stream.—The fact that the water 
company has constructed a reservoir 
which can be drawn on in the dry sea- 
son is immaterial where it appears 
that the injured owner does not have 
the benefit of the increased capacity. 
Harding v. Stamford Water Co., 41 
Conn. 87. 


35. Conn.—Harding v. 
Water Co., 41 Conn. 87. 


N.Y.—Gallagher v. Kingston Water 
Co., 49 N.Y.S. 250, 25 App.Div. 82 [aff 
58 N.E. 1087, 164 N.Y. 602]; Gardner 
Ve ie eee oe 2 Johns.Ch. 162, 7 Am. 
D. 526. J 


Pa.—Haupt’s Appeal, 17 A. 436, 125 
Raw 2Agsss ALRAS PbS Unviniey’s thixcnrs 
v. Media, 10 Pa.Super. 132 [aff 45 A. 
482, 194 Pa. 648]; Shenandoah Co.’s 
Appeal, 2 Wkly.N.C. 46. 

Wash.—New Whatcom y. Fairhav- 
en Land Co., 64 P. 735, 24 Wash. 493, 
54 L.R.A. 190; Rigney v. Tacoma, 
ete., Co., 38 BP. 147, 9 Wash. 576, 26 L. 
R.A. 425. 


Eng.—Bush v. Trowbridge Water- 
works Co., L.R. 10 Ch. 459; Ferrand 
v. Bradford, 21 Beav. 412, 52 Reprint 
918. See Saunby v. Water Commis- 
sioners of London, [1906] A.C. 110 
[rev 34 Can.S.C. 650] (compensation 
was necessary under Ont. Act 36 Vict. 
c 102, as amended by 41 Vict. c 27). 


Que.—Quebee v. Bastien, 25 Que.K. 
B. 539, 82 Dom.L.R. 499. 


See Strickler vy. Colorado Springs, 
26. P. 313; 16"Colo. 61,25 Am.S.B. 245 
(a city could not, without making 
compensation, take for the domestic 
use of its inhabitants water already 
appropriated for agricultural uses be- 
fore the adoption of the constitution- 
al provisions dedicating the water of 
natural streams to the use of the peo- 
ple of the state and recognizing 
priority in respect of the use of wa- 
ter for domestic purposes); Dodge v. 
Rockport, 85 N.E. 172, 199 Mass. 274 
(damages awarded under St. [1894] p 
65 ce 78 § 4); Leahy v. North Sydney, 
37 Can.S.C. 464 (compensation neces- 
sary under Nova Scotia act of 1896 
[59 Vict. c 44] as to supplying the 
town of North Sydney with water). 

36. Canton v. Shock, 63 N.H. 600, 
66 Ohio St. 19, 90 Am.S.R. 557, 58 
DEReACr6 372 

[a] Gower proprietor who uses 
water of stream for power has no 
legal cause for complaint against the 
municipality because it supplies wa- 


Stamford 
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condition of making full and just compensation to 
such riparian owners for all the injury which they 
While the right of a municipality as ri- 
parian owner to use water for a public supply has 
apparently been recognized,*® the view usually taken 
is that the fact that a municipality®* or a water com- 
pany®® owns lands bordering on a stream does not of 


ter to its inhabitants for domestic 
use. Canton v. Shock, 63 N.E. 600, 66 
Ohio St. 19, 90 Am.S.R. 557, 58 L.RJA. 
637. But see Warder & Barnett v. 
Springfield, 9 Ohio Dec. (Reprint) 855, 
17 Cinc.L.Bul. 398 (where the right of 
a city to divert water was denied). 


37. Ala.—Stein v. Burden, 24 Ala. 
130, 60 Am.D. 453. 


Conn.—Osborne v. Norwalk, 60 A. 
645, 77 Conn. 663. 


Ga.—Elberton v. Hobbs, 49 S.E. 779, 
121 Ga. 749. 


Kan.—Wallace v. City of Winfield, 
149 P. 693, 96 Kan. 35; Emporia v.- 
Soden, 25 Kan. 588, 37 Am.R. 265. 


Mich.—Stock v. City of Hillsdale, 
119 N.W. 435, 155 Mich. 375. Compare 
City of Battle Creek v. Goguac Resort 
Ass’n, 148 N.W. 441, 181 Mich. 241 
(equally divided court). 


N.J.—Sparks Mfg. Co. v. Newton, 
45 A. 596, 60 N.J.Eq. 399. See Fagen 
v. Borough of Wharton, 113 A. 920, 
95 N.J.Law 254 (the city of Jersey 
City had no riparian rights in the 
flow of water in the Rockaway river 
for merchandising purposes). 


Pa.—In re Haupt’s Appeal, 
436,125. Pay! 211" Irvine’s” bx rs! We 
Media, 10 Pa.Super. 132 [aff 45 A. 
482, 194 Pa. 648]. But see City of 
Philadelphia v. Commissioners of 
Spring Garden, 7 Pa. 348 (where, how- 
ever, there apparently was legislative 
authorization). 


R.I.—Lonsdale Co. v. Woonsocket, 
56 A. 448, 25 R.I. 428. 


[a] Expenditure of large sums of 
money by a city, which is a riparian 
owner, to erect a water plant to sup- 
ply the inhabitants of the city gives 
it no additional rights to the water, as 
against a lower proprietor or one who 
has acquired prescriptive. rights. 
Wallace v. City of Winfield, 149 P. 
693, 96 Kan. 35. 

38. Ala.—Ulbricht v. Eufaula Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am. 
S.R. 72, 4 L.R.A. 572: 


Conn.—Harding vy. Stamford Water 
Co., 41 Conn. 87. 


17) WAS 


Ler eCos 70 A. 472, 74 N.J.Eq. 49 [aff 
78 A. 1134, edi N.J.Eq. 588]. 


Nove Gr omeeen v. Wellsville Wa- 
ter Coss. Navesen L7G 


Pa.—Lord v. Meadville Water Co., 
19 A. 1007; 135 Pa. 122, 8 DR AL 202, 
20 Am.S.R. 864; Standard Plate Glass 
Co. v. Butler Water Co.,.-5 Pa.Super. 
563. See Philipsburg Water Co. v. 
Citizens’ Water Co., 41 A. 979, 189 Pa. 
23 (holding that a water company 
which had not condemned the waters 
of a stream had only the position and 
rights of a riparian owner); Com- 
monwealth v. Yost, 46 A. 845, 197 Pa. 
171 (apparently recognizing rule). 
Compare Wagner v. Purity Water Co., 
88 A. 484, 241 Pa. 328, 331, L.R.A. 
1916E 981 (where the court said that 
water companies which acquire ri- 
parian rights by purchase “acquire 
only the rights of riparian owners, 
with the additional right to supply 
the water so obtained to the public, 
being answerable in damages to oth- 
er riparian owners who may be in- 
jured by tthe diversion of the waters 
of the stream’”’). 


Wash.—Rigney v. Tacoma, ete., Co., 
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itself affect the foregoing rules; in such case the mu- 
nicipality or the water company has only the rights 
of a riparian proprietor, which must be exercised 
with due regard to the similar rights of other own- 
ers.°® In other words, the use of the waters of a 
stream to supply the inhabitants of a municipality 
with water for domestic purposes is not a riparian 
right.*°® 


Subterranean and percolating waters.*+ A munic- 
ipality as the owner of land acquired pursuant to 
some statutes for water supply purposes does not 
have the rights of an owner with respect to percolat- 
ing waters within such land for purposes of its wa- 
ter supply.42 So the view has been taken that a 
municipal corporation is not entitled, without making 
compensation, to pump water from wells on its own 
land and thereby lower the level of the waters un- 
der adjacent land,** or divert water from a stream 
on other lands.4# In some jurisdictions a municipal 
corporation situated in a watershed over an under- 
ground basin or reservoir has no rights in the waters 
thereof as being subject to public use for the com- 
mon benefit of its inhabitants or owners of the over- 
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lying lands, on the theory that the municipal corpo- 
ration is the administrator of such public use and 
has become substituted to the individual rights of 
owners for the benefit of all;4° such water is private 
property*® and remains such until duly taken from 
the owners and devoted to public use.*? 


The right of town authorities to take the water of 
a spring in a highway for the purpose of supplying 
a watering trough, as against the owner of the fee 
of that part of the highway in which the spring is 
located, has been denied,*® and a like rule has been 
applied in respect of the sinking of a well in a high- 
way to obtain water for use in sprinkling the high- 
way.*? 

[§ 612] b. Remedies.°° The permanent and un- 
compensated diversion of waters of a stream or of 
other waters in violation of the rules stated above®+ 
is a continuing wrong to the owners affected, for 
which damages are recoverable.5? In such ease re- 
dress may be sought in an action of trespass,>* or, in 
a proper case, by application to a court of equity for 
an injunction.®* A riparian owner may, however, by 
acquiescence in the construction and operation of a 


88 P. 147, 9 Wash. 576, 26 L.R.A. 425. 


See Saunders v. Bluefield Water- 
works, ete, Co., 588 133 [rev on 
other grounds 63 F. 333]. 

[a] Corporation incorporated un- 
der general corporation act has, as a 
riparian owner, the right to use'the 
water of the stream so far as is rea- 
sonably necessary, Subject to the ob- 
ligation ‘to leave the stream other- 
wise undiminished in quantity and 
unimpaired in quality, and it may not 
as riparian owner take water from 
the stream for the use of municipal- 
ities. Wilson v. East Jersey Water 
Gov, 79. Aj 440, 78" NeJwa. 329. See 
Attorney-General v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
1401 RUAN SS. 197 10) AnniCas. 116 
faff 28 S.Ct. 529, 209 U.S: 349, 52 L.Ed. 
828, 14 Ann.Cas. 560] (apparently 
recognizing rule). 

39. Ulbricht v. Eufaula Water Co., 
6, So, 78, 86 Ala. 587,,11 AmiS R= 72, 
4 L.R.A. 572; Irving’s Px’rs v. Media, 
10 Pa.Super. 132 [aff 45 A. 482, 194 Pa. 
648]. And see cases supra notes 387, 
88; and infra note 40. 


40. Van Dissel v. Holland-Horr 
Mill Co., 157 BP. 687, 91° Wash. 239. 
And see cases supra notes 37-39. 


41. In general see supra §§ 247-— 
Zilia. 

42. Spaulding v. Inhabitants of 
Plainville, 105 N.E. 1006, 218 Mass. 
321; Cowdrey v. Woburn, 136 Mass. 
409. 


fa] Dlustrations. — (1) A town 
which, pursuant to St. (1908) ec 404, 
bought land bounded by a stream, for 
a water supply, did not acquire the 
rights of an owner of percolating wa- 
ters within the land, and was not au- 
thorized to drill wells for a water 
supply and thereby intercept water 
which would otherwise flow into the 
stream and a mill pond, without mak- 
ing compensation. Spaulding v. In- 
habitants of Plainville, 105 N.B. 1006, 
218 Mass. 321. (2) A city, acquiring 
under St. (1892) ¢ 421 § 1 land for a 
distributing reservoir and _  subse- 
quently obtaining deeds from _ the 
former owners of the land in fee, ac- 
quired no right as against lower own- 
ers on a stream running through the 
land to appropriate the underground 
waters, at least so far as was not 


necessarily incidental to the proper 
construction and use of its reservoir 
and the pipes leading into or out of 
the same. MHittinger Fruit Co. v. 
City of Cambridge, 105 N.E. 868, 218 
Mass. 220. 

43. Forbell v. City of New York, 
58 N.E. 644, 164 N.Y. 522, 79 Am.S.R. 
666, 51 L.R.A. 697; Westphal v. New 
York, 70 N.Y.S. 1021, 34 Misc. 684 [aff 
78 N.Y.S. 56, 75 App.Div. 252 (aff 69 N. 
E. 369, 177 N.Y. 140, rearg den 69 N. 
BO1133 LTT eN.Y 570). 

44. Smith v. City of Brooklyn, 54 
INGE ois, LOOM Nees (04 Se Lave Atm O04 
Smith v. City of Brooklyn, 46 N.Y.S. 
141, 18 App.Div. 340. But see Van 
Wycklen v. City of Brooklyn, 24 N.E. 
179, 118 N.Y. 424 (where, however, the 
point was conceded). 


45, City of San Bernardino v. City 
of Riverside, 198 P. 784, 186 Cal. 7. 

46. City of San Bernardino v. City 
of Riverside, supra. 


47. City of San Bernardino vy. City 
of Riverside, supra. 

48. Suffield v. Hathaway, 44 Conn. 
521, 26 Am.R. 483. 


Right of public to spring on high- 
way in general see Highways § 259. 


49, Wright v. Austin, 76° P. 1028, 
143 Cal. 236, 65 L.R.A. 949, 101 Am. 
Sak. 


50. Remedies: 

For unlawful diversion in general see 
supra §§ 175-220. 

Of owner where municipality or wa- 
ter company has right of eminent 
domain see Hminent Domain passim 
§§ 515, 581. 

To protect source of public supply see 
infra §§ 618, 619. 


51. See passim supra § 611. 


52. Smith v. City of Brooklyn, 54 
N.E. 787, 160 N.Y. 357, 45 L.R.A. 664; 
Forbell v. New York, 61 N.Y.S. 1005, 
47 App.Div. 371 [aff 58 N.E. 644, 164 
NY. 52/2, ‘79 AmiS R. 666," 51) TeREA. 
697]; Gallagher v. Kingston Water 
Co., 49 N.Y.S. 250, 25 App.Div. 82 [aff 
58 N.B. 1087, 164 N.Y. 602]; Smith v. 
City of Brooklyn, 46 N.Y.S. 141, 18 
App.Div. 340; Gitzinger v. Saugerties 
Water Co., 21 N.Y.S. 121, 66 Hun 173 
[aff 37 N.l. 566, 142 N.Y. 633]; Waeg- 
ner v. Purity Water Co., 88 A. 484, 241 


Pa. 328, ILR.A.1916E 981, 39 Pa.Co. 
337; Hogg v. Connellsville Water Co., 
31 A. 1010, 168 Pa. 456; Standard 
Plate Glass Co. v. Butler Water Co., 
5 Pa.Super. 563; Saunby v. Water 
Commissioners of London, [1906] A. 
C. 110 [rev 34 Can.S.C. 650]. 

And see cases passim this section. 

[a] Diminishing injury. — In an 
action for damages, the rule requiring 
the injured person to do what he rea- 
sonably can to diminish the injury 
(see Damages §§ 96, 101), has been 
recognized. Reisert v. New York, 66 
N.E. 731, 174 N.Y. 200; Sumner vy. 
City of Gloversville, 71 N.Y.S. 1088, 35 
Mise. 523. 

[b] Evidence tending to prove the 
nature, character, and extent of the 
business that had been interrupted 
by wrongful diversion and as to the 
facts that would fix the diminished 
value of a farm caused by such diver- 
sion was admissible on the question 
as to the fee, rental, or usable value 
of the property. Reisert v. New York, 
66 N.E. 731, 174 N.Y. 200. 


Measure of damages see passim 
supra §§ 214-220; and Eminent Do- 
main §§ 566—568. ; 


53. Wagner v. Purity Water Co., 
88 A. 484, 241 Pa. 828, L.R.A.1916E 
981; Hogg v. Connellsville Water Co., 
31 A. 1010, 168 Pa. 456; Irving’s Ex’rs 
v. Media, 10 Pa.Super. 132 [aff 45 A. 
482, 194 Pa. 648]; Standard Plate 
Glass Co. v. Butler Water Co., 5 Pa. 
Super. 563. 

54. U.S.—Pine v. New York, 103 F. 
337 [aff 112 F. 98, 50 C.C.A. 145 (rev 
on other grounds 22 S.Ct. 592, 185 U. 
S. 938, 46 L.Ed. 820)] (apparently 
recognizing rule). 

Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Alaz 587,11 Am.S.R. 
TI ETT RAL 5 72. 5 

Conn.—Harding v. Stamford Water 
Co., 41 Conn. 87. 

Ga.—Elberton vy. Pearle 
Millss S50 3S ar Si, L2snGatis 

Mass.—Hittinger Fruit Co. v. City 
Re 105 N.E. 868, 218 Mass. 

N.J.—Paterson v. Hast Jersey Wa- 
ter Co., 70 A. 472, 74 N.J.Eq. 49 [aff 
78 A. 1134, 77 N.J.Eq. 588]; Higgins 
v. Flemington Water Co., 36 N.J.Aq. 


Cotton 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 612] 


water plant for a public supply be estopped to main- 
tain an action of ejectment®® or to claim relief by 
injunetion,®® and may be left to his action for dam- 
Mere delay in bringing action is not suffi- 
cient, however, to defeat plaintiff’s right to an in- 
junction where such delay was induced by defend- 
ant,°S and there is no estoppel which will prevent 
the grant of an injunction where the acts of defend- 
ant were not induced by any acts or statements of 
The right to a permanent injunction in 
respect of acts of defendant which do not cause any 


ages.°7 


plaintiff.®°° 


538; Exton v. Glen Gardner Water 
Co: 129° A--255,.3) NaleMisc: 613. 


N.Y.—Duesler v. Johnstown, 48 N.Y. 
S. 683,'24 App.Div. 608; Gilzinger v. 
Saugerties Water Co., 21 N.Y.S. 121, 
66 Hun 178 [aff 37 N.B. 566, 142 N.Y. 
633]; Crownen vy. Wellsville Water 
€o.,03 °N.Y-S. 177.- See Smith 'v. City 
of Syracuse, 92 N.Y. 463 (dismissal 
of complaint was error); Westphal 
v. New York, 70 N.Y.S. 1021, 34 Misc. 
684 [aff 78 N.Y.S. 56, 75 App.Div. 252, 
aff 69 N.E. 369, 177 N.Y. 140, 15 Am. 
Negl.Rep. 399, rearg den 69 N.E. 1133, 
Td NY. S70] 

Pa.—Haupt’s Appeal, 17 A. 436, 125 
Pay oti, DS aR AS 5316: 


Wash.—Rigney v. Tacoma Light, 
etc., Co., 38 BP. 147, 9 Wash. 576,-26 
L.R.A. 425. 

Eng.—Saunby v. Water Commis- 
sioners of London, [1906] A.C.. 110 
[rev 34 Can.S.C. 650]; Ferrand v. 
Bradford, 21 Beav. 412, 52 Reprint 
918; Liverpool v. Chorley Water 
Works Co., 2 De G.M.&G. 852, 51 Eng. 
Ch. 666, 42 Reprint 1105. See Ware 
v. Grand Junction Water Works Co., 
2 Russ.&M. 470, 11 Eng.Ch. 470, 39 
Reprint 472. 


Can.—Leahy v. Town of North Syd- 
ney, 37 Can.S.C. 464. 


Compare Para Rubber Shoe Co. v. 
Boston, 29 N.E. 544, 139 Mass. 155 
(where plaintiff was not entitled to 
an injunction). 


[a] “De minimis.”—(1) Where a 
water company diverts such a per- 
ceptible quantity of the water as to 
exclude the application of the maxim 
“de minimis non curat lex,” and such 
water is used unreasonably to supply 
its customers, a lower riparian own- 
er may be entitled to relief by injunc- 
tion. City of Paterson v. Hast Jer- 
sey Water Co., 70 A. 472, 74 N.J.Eq. 
49 faff 78 A. 1134, 77 N.J.Hq. 588]. 
(2) Ina suit to enjoin a water sup- 
ply company from diverting water 
from a stream, a diversion of about 
four gallons a minute, although only 
making difference of about one three 
thousandths of a horse power to com- 
plainants’ mills, is of such perceptible 
amount as not to be excluded under 
maxim ‘de minimis,” especially where 
such diversion will increase with the 
growth of the population of the mu- 
nicipality which defendant supplies. 
Jsxton v. Glen Gardner Water Co., 129 
A. 255, 3 N.J.Misc. 613. 


[b] Relief.—(1) Where a city, ac- 
quiring land for a distributing reser- 
voir, destroyed the natural flow of 
water in a stream originating in the 
land, to the injury of a lower proprie- 
tor, it could not complain of a decree 
requiring it to cease to interfere with 
the natural flow or to deliver into the 
stream, a specified number of gal- 
lons of water daily, which was the 
average daily flow of the stream in 
its natural condition. Hittinger Fruit 


Co. y.' City of Cambridge, 105 N.E. 
868, 871, 218 Mass. 220. (2) “If the 
defendant [city] has min- 


gled -with its own waters other water 
- [67 C. J.—71] 
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municipality.°+ 


defendant’s 
stream.®* 


of which the plaintiff was entitled 
to have the beneficial use, the defend- 
antes - must at its peril return 
to the plaintiff as much as it thus has 
appropriated.’’ Hittinger Fruit Co. v. 
City of Cambridge, supra. (3) Where 
plaintiff petitioned for an injunction 
restraining defendant water company 
from the use of a stream, whereby a 
large part of the water was diverted, 
and the facts showed that plaintiff 
was making no special use of the 
stream, and suffering no more than 
nominal damages, a decree limiting 
relief to perpetually restraining de- 
fendant from using the water to the 
sensible damage of plaintiff for any 
purpose for which he might then or 
in future use such water, was sus- 
tained. Ulbricht v. Bufaula Water 
Co., 6 So. 78, 86 Ala. 587, 11 Ag. S.R. 
72, 4 L.R.A. 572. 

[ec] Effect of decree.—Neither the 
findings of the chancellor nor a de- 
cree enjoining a water company from 
diverting the waters of one channel 
of a river to another to the injury 
of a lower riparian owner will neces- 
sarily deprive defendant of any priv- 
ileges which it may have under the 
Milldam Act of March 38, 1803 (4 
Smith L. p 20), and the Water Com- 
mission Acts of May 4, 1905 (P. L. 
p 385), and May 28, 1907 (P. L. p 299), 
or which it may enjoy as a public 
service corporation vested with the 
right of eminent domain. Rider v. 
York Haven Water & Power Co., 88 A. 
903, 242 Pa. 141. 


[d] Statutory authority to estab- 
lish sewer system and to use a river 
as an outlet thereof does not put the 
municipal corporation in the position 
of a riparian owner, entitled as such 
to restrain a diversion of the water 
of the stream by a water company as 
upper riparian owner, on the ground 
that the diminution in the quantity 
of the water causes the sewage to 
accumulate in the bed of the river 
and to subject the city to liability to 
lower riparian owners. Paterson v. 
East Jersey Water Co., 70 A. 472, 74 
Aes 49 [aff 78 A. 1134, 77 N.J.Eq. 


55. Domrese v. City of Roslyn, 154 
P. 140, 89 Wash. 106. 


56. Cal.—Barton v. Riverside Wa- 
ter) Co.,. 1101 P2790; 155" Cali515,. (238 1. 
R:AN.S. 331. 

Conn.—Fisk v. Hartford, 40 A. 906, 
70 Conn. 720, 66 Am.S.R. 147. 


Ind.—Logansport v. Uhl, 
531, 49 Am.R. 109. 


Mich.—Stock v. City of Hillsdale, 
19 NW. 435, 155 Mich. 375. See City 
of Battle Creek v. Goguac Resort 
Ass’n, 148 N.W. 441, 181 Mich. 241. 


Wash.—Domrese vy. City of Roslyn, 
154 P. 140, 89 Wash. 106. 


[a] Thus, where a landowner had 
acquiesced in the construction of a 
system of waterworks necessitating 
the taking of water from a stream 
which flowed through her land, she 
and her léssee were estopped from 


99 Ind. 


junction may be granted, 
ant’s paying just compensation or damages,°? or on 
acquiring plaintiff’s 
Of course, no injunction should be grant- 
ed in respect of certain waters where plaintiff never 


[67 C.J.] 1121 


actual damage to plaintiff has been denied,®° and an 
injunction has also been denied and plaintiff left to 
his remedy at law where defendant water company 
which was vested with the right to condemn had 
completed its water system and was supplying a 
Under certain circumstances an in- 


conditioned on defend- 


rights in the 


enjoining the city from a further di- 
version of the water. Domrese v. 
hey of Roslyn, 154 P. 140, 89 Wash. 


57. Barton v. Riverside Water Co., 
101 P. 790, 155 Cal. 515, 23 L.R.A.N.S. 
331; Domrese v. City of Roslyn, 154 
P. 140, 89 Wash. 106. 

58. Rigney v. Tacoma Light, etc., 
oe 38 P. 147, 9 Wash. 576, 26 L.R.A. 


59. Rigney v. Tacoma Light, etc., 
Co., supra. 

60. Fifield v. Spring Valley Water 
Works, 62 P. 1054, 130 Cal. 552; Lyon 
v. Water Com’rs of City of Bingham- 
ton, 240 N.Y.S. 647, 228 App.Div. 585; 
Crownen Ve Wellsville Water Co., 3 N. 
Y.S. 177;  Wintermute v. Tacoma 
Light & Water Co., 29 P. 444, 3 Wash. 
727. See New Haven Water Co. vy. 
Wallingford, 44 A. 235, 72 Conn. 293 
(injunction properly refused); City 
of Paterson v. East Jersey Water Co., 
70 A. 472, 74 N.J.Eq. 49 [aff 78 <A. 
1134, 77 N.J.Eq. 588] (while the max- 
im, “de minimis non curat lex,” may 
not be applied to prevent the issuance 
of an injunction against the diversion 
of the water of a stream by a water 
company at a time when the water 
is at its lowest flow and there is a 
perceptible diminution in the quan- 
tity of water, the rule may be other- 
wise, where the use is at a flood stage 
and the utilization consists in appro- 
priating the surplus or waste water). 

[a] Imjunctive relief has been 
suspended until substantial damages 
should be suffered by plaintiff or 
should be impending. Lyon v. Water 
Com’rs of City of Binghamton, 240 N. 
Y.S. 647, 228 App.Div. 585. 


61. Habermann y. Ellensburg Gas 
&) Water .Co. 1110. bus LO0e Wash, 
229. See Domrese vy. City of Roslyn, 
154 P. 140, 89 Wash. 106 (where an 
injunction was denied). 


[a] Thus, where defendant water 
company might have condemned any 
rights plaintiffs had in the waters of 
certain streams, but instead changed 
its intake to a place higher up, com- 
pleted the system at great expense, 
and was supplying a city with water, 
equity would not give plaintiffs a 
remedy by injunction, any remedy 
being by action for damages. Haber- 
mann vy. Ellensburg Gas & Water Co., 
170 P. 571, 100 Wash. 229. See also 
Eminent Domain passim §§ 528-536. 


62. Gallagher v. Kingston Water 
Co., 49 N.Y.S. 250, 25 App.Div. 82 [aff 
58 N.B. 108, 164 N.Y. 602]; Rider v. 
Amsterdam, 65 N.Y.S. 579, 31 Misc. 
375 (where there was a diversion of 
water by a city and a conditional in- 
junction was awarded). 


Injunctive relief where compensa- 
tion not made or condemnation pro- 
ceeding not instituted by defendant 
having power to condemn in general 
see Eminent Domain §§ 528-536, 573. 


63. Rigney v. Tacoma Light, etc., 
cae 38 P. 147, 9 Wash. 576, 26 R.A. 
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was entitled to any rights in such waters,®4 
right of a railroad company to have a water company 
enjoined from appropriating the waters of a stream 
has been denied where there had been no appropria- 
tion of the waters by the railroad company.*® 
owner of real property in one state may have, as 
appurtenant to such real property, an interest in the 
waters of a stream in an adjoining state which may 
be protected by an action in the courts of such ad- 
joining state against a municipality of such adjoin- 
ing state, based on the municipality’s diversion of 
water from such stream which so diminished the 


64. Exton y. Glen Gardner Water 
Co., 129 A. 255, 3 N.J:Mise. 613: 


65. Cambria, ete., R. Co. v. Bland- 
burg Water Co., 75 A. 595, 226 Pa. 
402. i 

66. 
392; 
Mass. 89, 52 Am.R. 261. 


{a] Particular actionus.—(1) The 
right of the owner of real property 
in one state to maintain an action 
of tort in the courts of another state 
against a municipality of the latter 
state for the wrongful diversion by 
the municipality of water from a 
stream which diminishes the flow so 
as injuriously to affect such real 
property has been upheld. Mannville 
Co. v. Worcester, 138 Mass. 89, 52 Am. 
R. 261. (2) Where a city in a given 
state has appropriated and diverted 
the water of a stream for the use of 
its inhabitants, riparian proprietors 
and mill owners on the same stream 
but in another state, who are injur- 
ed by such diversion, may apply to 
the courts of the first state for relief 
or redress. Banigan v. Worcester, 30 
F. 392. 

67. Right of water company or 
municipality as riparian owner to use 
water for public supply see supra § 
611. 


Banigan v. Worcester, 30 F. 


68. U.S.—St. Anthony Falls Wa- 
ter-Power. ©o, Vv, (st. aul water 
Com'rs, 18 S.Ct. 157, 168 U.S. 349, 


42 L.Ed. 497. 

Me.—City of Auburn v. Union Wa- 
ter-Power Go., 38 A. 561, 90 Me. 576, 
38 L.R.A. 188. 

Mass.—Dodge v. Rockport, 85 N.E. 
172, 199 Mass. 274; Watuppa Reser- 
voir Co. v. City of Fall River, 18 N. 
E. 465, 147 Mass. 548, 1 L.R.A. 466. 


N.J.—Wilson v. East Jersey Water 
Co., 90 A. 728, 83 N.J.Eq. 42. 

Pa.—City of Philadelphia v. Phil- 
adelphia Suburban Water Co., 163 A. 
297, 309 Pa. 180. See Philadelphia v. 
Commissioners of Spring Garden, 7 
Pa. 348 (where an injunction against 
a municipality was refused). 


{a] Grant by implication.—Where 
the legislature has authorized a mu- 
nicipality to obtain a water supply, 
the state has, by necessary implica- 
tion, granted to the municipality the 
state’s right in so much water to be 
taken from the stream from which 
the supply is to be taken as the mu- 
nicipality may need for its lawful 
purposes. Wilson v. Fast Jersey Wa- 
ter Co., 90 A. 728, 83 N.J.Eq. 42. 


{[b] Waters of great ponds.—(1) 
In Massachusetts the legislature may 
permit a town to take water from a 
great pond owned by the state with- 
out making compensation to the own- 
ers of land on streams flowing there- 
from. Dodge v. Rockport, 85 N.E. 
172, 199 Mass. 274; Watuppa Reser- 
voir Co. v. City of Fall River, 18 N. 
BH. 465, 147 Mass. 548, 1 L.R.A. 466. 
(2) So also, in Maine, the legislature 


Mannville Co. v. Worcester, 138° 
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The 


The 


may permit towns and cities to take 
water from great public ponds and 
lakes, for the domestic use of their 
inhabitants, without being liable to 
pay damages to those who want the 
water for the use of mills. Hamor v. 
Bar Harbor Water Co., 42 A. 790, 92 
Me. 864; City of Auburn v. Union 
Water-Power Co., 38 A. 561, 90 Me. 
57688 Lik. Ay Los. G3) Rublicerigshts 
- great ponds in general See supra 
283. 


{c] Election under statute.—(1) 
St. (1875) ¢ 217, as to the water sup- 
ply of the city of Taunton, author- 
ized the taking of the water of the 
Taunton river or of certain ponds but 
not of both. Jenks v. City of Taun- 
ton, 116 N.B. 550, 227 Mass. 298. (2) 
The election to take the waters of 
the river terminated the right under 
such statute to take the waters of the 
pond. Jenks v. City of Taunton, su- 
pra. 

[d] In Iowa the state, through a 
municipal subdivision, has power to 
use the bed and waters of a mean- 
dered nonnavigable stream to supply 
water to the public and to make suit- 
able grants to individuals or corpora- 
tions for that purpose. Mann vy. Des 
Moines Water Co., 202 F. 862, 121 C. 
CrAL220; 


69. Ga.—Hall v. City of Calhoun, 
79 S.E. 5338, 140 Ga. 611. 


Kan.—Wykes v. Caldwell, 80 P. 941, 
Ti Wan; 459. 


Md.—Warren Mfg. Co. of Baltimore 
County v. City of Baltimore, 86 A. 
502, 119 Md. 188. 


Mass.—Stoughton v. Paul, 53 N.E. 
272, 173 Mass. 148. 


N.J.—New Jersey Suburban Water 
ae v. Harrison, 62 A. 767, 72 N.J.Law 


N.Y.—Pocantico Water-Works Co. 
v. Bird, 29 N.E. 246, 130 N.Y. 249. 


Or.—City of Bend v. Title & Trust 
agen P. 1044, 1384 Or. 119, 84 A.L.R. 


Pa.—Pennsylvania R. Co. v. Saga- 
more Coal Co., 126 A. 386, 281 Pa. 233, 
39 A.L.R. 882 [cert den 45 S.Ct. 238, 
267 U.S. 592, 69 L.Ed. 803]. See City 
of Philadelphia v. Collins, 68 Pa. 106. 


Tex.—Grogan y. City of Brown- 
wood, (Civ.App.) 214 S.W. 5382. 


Wash.—Griffin v. Tacoma, 95 P. 
1107, 49 Wash. 524. 
[a] Consideration.—A contract 


between a city and a property own- 
er reciting a grant to the city of the 
right to use a spring as a source of 
water supply in consideration of the 
city’s furnishing the necessary 
plumbing to convey water to the own- 
er’s residence was not invalid for 
want of consideration. Hall yv. City 
of Calhoun, 79 S.E. 533, 140 Ga. 611. 
[b] Performance of contract.—A 
deed of water rights to a city was ac- 
cepted as performance of a contract 
to convey water rights and, therefore, 


[§§ 612-618 


flow as injuriously to affeet such real property.®® 
[§ 613] 2. Acquisition of Waters for Public Sup- 
ply**’—a. In General. 
acquiring the right to appropriate and divert the 
waters of a stream or other source of supply for sup- 
plying the public, as, for example, by legislative 
erant,®’ by purchase and grant from, or contract 
with, the owners controlling the stream or other 
source of supply, whose privileges will be destroyed 
or abridged by such diversion,®® by adverse user con- 
tinued for the necessary period to establish a title 
by prescription,'® by appropriation under the rules 


There are various methods of 


the city could not maintain an action 
to recover the consideration paid. 
City of Bend v. Title & Trust Co., 289 
P. 1044, 134 Or. 119, 84 A.L.R. 1001. 

[ec] Submission of question of 
purchase to voters.—Where the elec- 
tors of a city authorized by their vote 
the purchase of all sources of water 
supply either owned or operated by 
a private water company in connec- 
tion with its water system, the prop- 
erty authorized to be purchased in- 
cluded certain springs which the 
company had provided for its sys- 
tem, but had not actually drawn wa- 
ter from, and it was not necessary 
that the springs be specifically men- 
tioned in the ordinance submitting 
the question of purchase to the vot- 
ers, and the act of the city in after- 
ward connecting that source of sup- 
ply with its maims was not a change 
in the plan of the system as to which 
a vote was required. Griffin v. Taco- 
ma, 95 P. 1107, 49 Wash. 524. 

{d] Notwithstanding a water com- 
pany has power of eminent domain, 
it may acquire by purchase the right 
to use the waters of a stream for a 
public supply. Pennsylvania R. Co. 
v. Sagamore Coal Co., 126 A. 386, 281 
Pa. 233, 39 A.L.R. 882 [cert den 45 S. 
Ct. 238, 267 U.S. 592, 69 L.Ed. 803]. 

{e] Property included.—L. (1908) 
ec 214 § 15, authorizing the city of Bal- 
timore to establish a water reservoir, 
and in connection therewith to ac- 
quire by purchase or condemnation 
mills, factories, and industrial plants 
of every description and their appur- 
tenances, authorized a contract to 
purchase a mill, including the ma- 
chinery therein. Warren Mfg. Co. of 
Baltimore County v. City of Balti- 
more, 86 A. 502, 119 Md. 188. 


70. Cal.—vVernon Irr. Co. v. Los 
Angeles, 39 P. 762, 106 Cal. 2373 City 
of Gilroy v. Kell, 228 P. 400, 67 Cal. 
App. 734. See City of San Bernardino 
v. City of Riverside, 198 P. 784, 186 
Cal. 7 (recognizing rule as to under- 
ground waters). 


Mich.—Stock v. City of Hillsdale, 
119 N.W. 435, 155 Mich. 375. 


N.J.—PExton v. Glen Gardner Water 
Cos, 129 A.255, 3 Nie Mises 613: 


Pa.—Palmer Water Co. v. Lehigh- 
ton Water Supply Co., 124 A. 747, 280 
Pa, 492. Compare Commonwealth y. 
Yost, 46 A. 845, 197 Pa. 171 (where no 
right to use water from a stream for 
a public supply was shown, although 
a water company had pumped water 
from the stream for more than fifty 
years). 


Wash.—Kiser _v. Douglas County, 
126 P. 622, 70 Wash. 242, 41 L.R.A. 
N.S. 1066, Ann.Cas.1914B 721. 


See Fisher v. Bountiful City, 59 P. 
520, 21 Utah 29; Smith v. Archibald, 
5 App.Cas. 489 (as to the use of the 
water of a well). 

[a] Conclusive presumption.—An 
uninterrupted use of the waters of a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or statutes applicable in some jurisdictions,7! or by 
condemnation under the right of eminent domain ;7? 
and it has broadly been stated that the law recogniz- 
es three methods by which the right to take all the 
water of a stream may be secured, namely, grant, 
prescription, and appropriation or condemnation.7? 
So also, a species of estoppel has been given effect 
in recognizing the right to use certain waters for a 
public supply.** Under certain constitutional provi- 
sions a municipal corporation may, in connection with 
the establishment of its water system, contract with 
the owners of certain water rights for the exchange 
of such rights for rights owned by the municipal cor- 
poration where, under the contract, the municipal 
corporation will acquire the ownership and control 
of the water acquired on the exchange.**® It has been 
held that, in order to raise the presumption of a 
grant of the right to take water for a public supply, 
there must be a continuous and adverse use for 
twenty years.*® The mere incorporation of a water 
company possessing the power of eminent domain 
does not ipso facto give it the right to appropriate 
and divert the waters of a stream without condem- 
nation.** On the theory that the control of running 
streams, lakes, and ponds within the borders of a 
[b] 


stream for more than twenty-one 


WATERS ‘ 


In British Columbia (1) the 
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state rests in the state in its sovereign capacity as 
representative, and for the benefit of the people in 
common,‘* it has been laid down generally that the 
only way in which a municipality can aquire the right 
to use and take such water is by a grant directly from 
the state’® or by the duly authorized purchase of 
such right from, or condemnation of such right in 
the hands of, a third person, either corporate or in- 
dividual, to whom it has been granted by the state,®° 
and that the legislature may permit or prohibit the 
abstraction of water from fresh-water streams ex- 
cept to the extent that it is appropriated to riparian 
uses.81_ Under some statutes governing the appro- 
priation of waters of a stream,*? no precedence is 
given to a municipal corporation as such,®? or to a 
private claimant who seeks an appropriation for a 
municipal or public supply,** as against prior claim- 
ants; and, under some constitutional provisions, a 
municipality cannot take water for domestie purpos- 
es which has previously been appropriated for a 
beneficial purpose, without fully compensating the 
owner.°® A municipal corporation, by the mere ex- 
ercise of its statutory authority, in the nature of the 
police power, to control and regulate watercourses 
and distribute the waters thereof to the persons hav- 


against use for public supply see su- 


years in a particular way affords a 
conclusive presumption of the right 
so to enjoy it. Palmer Water Co. v. 
Lehighton Water Supply Co., 124 A. 
747, 280 Pa. 492. 


{[b] County (1) may, as against 
the owner of land which is traversed 
by a highway, acquire for the public 
a right to Have water from springs 
in the highway by ten years’ pre- 
scriptive use (Kiser v. Douglas Coun- 
ty, 126 P. 622, 70 Wash. 242, 41 L.R.A. 
N.S. 1066, Ann.Cas.1914B 721), (2) as, 
for example, where the county had 
gathered the water and conducted a 
part of it to a watering trough which 
the county had maintained for the 
benefit, accommodation, and conven- 
ience of the traveling public (Kiser 
v. Douglas County, supra). 


[c] What constitutes adverse pos- 
session.—Under Code Civ. Proc. § 235, 
which requires a substantial inclo- 
sure or usual improvements in order 
to constitute adverse possession by a 
person claiming title not founded on 
a writing, since the right to divert 
water from a stream cannot be pro- 
tected by a substantial inclosure the 
usual improvement in such case is a 
pipe line and a municipality’s main- 
tenance of such line may be sufficient 
to show adverse possession. City of 
Gilroy v. Kell, 228 P. 400, 67 Cal.App. 
734. ; 


Loss by prescription of right to 
municipal or public water supply see 
supra § 405. 

71. City of Pocatello v. Murray, 
2G Een eo Late wc l4 oe 204) 130) CiCcA. 
628]; San Luis Water Co. v. Estrada, 
48 P. 1075, 117 Cal. 168. See Spring- 
ville v. Fullmer, 27 P. 577, 7 Utah 450. 
Compare Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889 (statute held not 
to authorize appropriation for sprin- 
kling streets or flushing sewers). 


[a] In TWexas it has been stated 
that a municipal corporation was 
parred from any prior rights which 
it might have acquired by use, by 
failure to seek or obtain a_ permit 
within twelve months after the pas- 
sage of the act of 1913 (Acts 33d Leg. 
ce 171), regulating the_appropriation 
of waters. Miller v. City of Ballin- 
ger, (Tex.Civ.App.) 204 S.W. 1173. 


city of Victoria was not authorized 
to take by appropriation under the 
Water Clauses Consolidation Act of 
1897 the waters of Goldstream river 
and Niagara creek, in view of the 
rights in respect of such streams ac- 
quired by the Esquimalt Waterworks 
Company under the Esquimalt Water- 
works Act of 1885 and the Esquimalt 
Waterworks Extension Act of 1892. 
Esquimalt Waterworks Co. v. City of 
Victoria Corporation, [1907] A.C. 499. 
(2) The waters of such streams were 
not “unrecorded waters’? within the 
meaning of the Water Clauses Con- 
solidation Act of 1897. Esauimalt 
Waterworks Co. v. City of Victoria 
Corporation, supra. (3) For meaning 
of the term “unrecorded waters,’ as 
used in such act, see Esauimalt Wa- 
terworks Co. v. City of Victoria Cor- 
poration, supra. 

Purposes of appropriation in gen- 
eral see supra § 416. 

72. See Eminent Domain §§ 55, 
85. 
73. Palmer Water Co. v. Lehigh- 
ton Water Supply Co., 124 A. 747, 280 
Pa. 492. 

74. Miller & Lux v. Enterprise Ca- 
nal & Land Co., 147 P. 567, 169 Cal. 
415. See City of San Bernardino v. 
City of Riverside, 198 P. 784, 186 P. 
7 (apparently recognizing rule). 


[a] Rights acquired by corpora- 
tion.— (1) Where a corporation, by 
means of a canal, diverted water 


from a river and used it for public 
purposes for more than twenty-five 
vears without objection from a ripa- 
rian proprietor, the latter had no 
right to interfere with the use. Mil- 
ler & Lux v. Enterprise Canal & 
Land Co., 147 P. 567, 169 Cal. 415. 
(2) A city’s consent for many years 
to a water company’s taking more 
water from a river, from which the 
company was to get its supply, than 
the company may have been entitled 
to under the contract between the 
city and the company, could not be 
withdrawn during the life of the con- 
tract after the company had expend- 
ed large sums in reliance thereon. 
City of Los Angeles vy. Los Angeles 
City, Water Co., 57, P.. 210,571, 124 
Cal. 368. 
Estoppel 


preventing injunction 


pra § 612. 

75. State v. Salt Lake City, 81 P. 
210, 29 Utah 361. 

76. Geer v. Durham Water Co., 37 
S.E. 474, 127 N.C. 349. 


[a] Acquisition of easement.— 
While the taking of water out of a 
river by a corporation organized to 
supply a city with water is not, in its 
strictest sense, an easement, it is so 
nearly in the nature of an easement 
as to require a continuous and ad- 
verse use for twenty years to raise 
the presumption of a grant. Geer v. 
Durham Water Co., 37 S.HE. 474, 127 
IN-G. 349° 

77. Wagner v. Purity Water Co., 
hig 484, 241 Pa. 328, L.R.A.1916E 

Necessity of complying with statu- 
tory provisions in condemning prop- 
erty and exclusiveness of remedy pre- 
ecpeee see Eminent Domain §§ 310— 

12. 

78. State control in general see su- 
pra § 614. 

79. City of Trenton v. State of 
New Jersey. 43 S.Ct. 534, 262 U.S. 182, 
679 LBds 6937, 29 Ac. R. 1470, Fdism: 
error 117 A. 158, 97 N.J.Law 241] (ap- 
plying law of New Jersey); State v. 
Jersey City. 111 A. 544, 94 N.J.Law 
431,19 A.L.R. 646. 

80. City of Trenton v. State of 
New Jersey. 48 S.Ct. 534, 262 U.S. 
VS2986 7 hb dts 98:7, 52:9) pA ee Ta 
[dism error 117 A. 158, 97 N.J.Law 
241] (applying law of New Jersey); 
State v. Jersey City, 111 A. 544, 94 
N.J.Law 431, 19 A.L.R. 646. 


81. See infra § 614. 

82. Appropriation in general see 
supra §§ 409-432. 

Rights acquired by appropriation 
for public supply see infra § 615. 


83. In re Schollmeyer, 138 P. 211. 
ee 210 (construing Lord L. § 


Priority dependent on purpose of 
eypropnetion, in general see supra § 


84 In re Schollmeyer, supra. 
85. Montpelier Milling Co. v. City 
Sa ROUReLER, 113 P. 741, 19 Idaho 
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ing recognized rights thereto, acquires no proprietary 
right to the use of the water;*® such control and 
regulation may not be made the basis of appropria- 
tion by the municipal corporation, as the necessary 
element of beneficial use is absent.87 The fact that 
a municipal corporation has contracted with a wa- 
ter company for supplying water does not necessarily 
prevent the municipal corporation from taking water 
from a particular source under statutory authoriza- 
tion even though the water company is thereby pre- 
vented from performing the contract where the com- 
pany has no right to take water from. the source.**® 
The view has been taken that a water company may 
not legally take water from sources other than those 
from which by its charter it is authorized to take,*®® 
and a municipality which, pursuant to statute, pur- 
chases the franchise and rights of a corporation is 
limited to the same sources “for its water supply as 
the corporation was.°°® 


Lake in state forest preserve. In New York the 
propriety of a grant by the state water power and 
control commission of the use of the waters of a 
lake in the state forest preserve for a municipal sup- 
ply has been recognized.®! 


Designation of agent to divert or take water.°? 
Where a municipality has the right to take or divert 
water from streams for lawful uses and purposes, 
and the right to contract for a water supply,®? the 
view has been taken that, in contracting with a wa- 
ter company to supply such water, the municipality 
makes such company its agent or instrumentality to 
take or divert such water,®* and such water company 
may employ, or contract with, another company to 
perform the obligations or duties of such agency.®® 
So also, where the sources of water supply available 


86. Mt. Olivet Cemetery Ass’n v. 
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App.Div. 752, motion to dism appeal 
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to a municipal corporation are limited, it has been 
recognized that it may properly enter into a contract 
with an individual by the terms of which he obligates 
himself to perfect his appropriation of the waters of 
a stream and to construct the necessary works to 
make such supply available for use.°® The mere 
fact, however, that a municipality has authorized a 
person to lay water pipes through the streets of the 
municipality does not constitute such person the 
agent of the municipality to take water from a 
stream,®* nor does it constitute the acts of such per- 
son the acts of the municipality.®§ 


Abandonment or loss of rights acquired. Mere 
nonuser of water rights previously acquired by a 
municipality does not work an abandonment of such 
rights.°° Where a county had duly acquired from 
the owner of a spring the right to use sufficient wa- 
ter from such spring to supply public buildings, it 
was held that a mere temporary arrangement be- 
tween the county authorities and the owner of the 
land on which the spring is located, for the purpose 
of conducting water to one of such buildings, did not 
constitute a surrender by the county of its rights in 
respect of such spring. 


[§ 614] b. Regulation and Control by State and 
State Authorities; License Tax on Diversion.? The 
power® and duty* of a state to control and conserve 
the use of its water resources for the benefit of all 
its inhabitants has been recognized and upheld. In 
some jurisdictions at least, the state may grant or 
withhold the privilege of diverting waters as it sees 
fit,” and the power to determine the conditions upon 
which water may be diverted is a legislative fune- 
tion;® the legislature may permit or prohibit the 
abstraction of water from fresh-water streams except 


public board or officer as condition - 


Salt Lake City. 235 P. 876, 65 Utah 
193 (Comp. L. [1888] § 1755 subd 16; 
Gompoeem (Loli 1 § S00xit). oSee Fish- 
er v. Bountiful City, 59 P. 520, 21 
Utah 29 (where such a statute pro- 
vided that such control shall not be 
exercised to the injury of any right 
already acquired by the actual own- 
er, a city could not acquire any 
rights in waters against such own- 
er). 

87. 
Salt Lake City, 
192. 


Mt. Olivet Cemetery Ass’n v. 
235 P. 876, 65 Utah 


88. Stoly v. Syracuse, 111 N.Y.S. 
467, 59 Misc. 600 [aff 119 N.Y.S. 1146, 
134 App.Div. 993 (aff 94 N.E. 1099, 
ZOU Neves 612) J. 

89. Smith v. Stoughton, 70 
195, 185 Mass. 329. 


90. Smith v. Stoughton, 
Compare Stoughton y. Paul, 
272, 173 Mass. 148. 


[a] Contract to bring in supply 
for municipality.—One who contract- 
ed to construct certain wells and a 
system of waterworks for a town, 
which had purchased the rights and 
franchise of a water company, was 
not entitled to recover damages for 
breach of the contract by the munici- 
pality where the contract contemplat- 
ed the construction of a waterworks 
in connection with a supply which 
neither the water company nor the 
town had any authority to use. Smith 
v. Stoughton, 70 N.E. 195, 185 Mass. 
BAR) 


N.E. 


supra. 
53 N.E. 


91. Kenwell v, Lee, 254 N.Y.S. 841, 
142 Misc. 413 [aff 258 N.Y.S. 1000, 236 


den 184 N.E. 94, 260 N.Y. 565, rev on 
Cee grounds 184 N.E. 692, 261 N.Y. 

$2. Rights, powers, and duties of 
water companies generally see infra 
§§ 665-678. 


23. Right to contract for water 
supply in general see infra §§ 662—687. 


94, Wilson v. East Jersey Water 
Co., 90 A. 728, 88 N.J.Eq. 42. See Wil- 
son v. East Jersey Water Co., 79 A. 
440, 78 N.J.Hq. 330. 


95. Wilson v. Mast Jersey Water 
Co., 90 A. 728, 83 N.J.Eq. 42. 


96. City of Pocatello v. Murray, 
206 EB. 72 faff 214 By 214,130) C.ClA. 
628]. 

97. Inre Haupt’s Appeal, 17 A. 436, 
125 Pa 2s 

98. In re Haupt’s Appeal, supra. 

99. Harvey Realty Co. v, Borough 
of Wallingford, 150 A. 60, 111 Conn. 
352. 

[a] Rule applied where the rights 
had been acquired by purchase, con- 
demnation, and adverse user. Harvey 
Realty Co. v. Borough of Wallingford, 
150 A. 60, 111 Conn. 352. 


Loss by prescription of right to mu- 
nicipal or public water supply see 
supra § 405. 


Elk County v. Earley, 15 A. 602, 
121 Pa. 496. 
2. Action to protect rights see in- 
fra § 619. 
Obtaining consent or approval of 


precedent to condemnation proceed- 
ing’ see Eminent Domain § 320. 


3. City of Trenton v. State of New 
Jersey, 43 S.Ct. 534, 262 U.S. 182, 67 
L.Ed. 937, 29 A..R. 1471 [dism error 
117 A. 158, 97 N.J.Law 241]; Borough 
of Collingswood vy. State Water Sup- 
ply Commission, 86 A. 660, 84 N.J. 
Law 104 [aff 90 A. 277, 85 N.J.Law 
673]; McCarter v. Hudson Water Co., 
65 A. 489, 70 N.J.Eq. 695, 14 L.R.A.N. 
S. (197, 118 Am.S'R. 7545 10° Ann Gage 
116 [aff 28 S.Ct. 529, 209 U.S. 349, 52 
L.Ed. 828, 14 Ann. Cas. 560]. 


[a] Prohibiting transportation of 
water to amother state.—A _ state, 
without violating constitutional pro- 
visions, may prohibit by statutory en- 
actment any person or corporation to 
transport through pipes, conduits, and 
the like, the waters of any fresh- 
water lake, pond, or stream of such 
state into any other state. McCarter 
v. Hudson County Water Co., 65 A. 
489, 70 N.J.Eq. 695, 14 L.R.A.N.S. 197, 
118 Am.S.R. 754, 10 Ann. Cas. 116 [aft 
28 S.Ct. 529, 530, 209 U.S. 349, 52 L.Ed. 
828, 14 Ann.Cas. 560]. 


4 City of Trenton v. New Jer- 
sey, 43 S:Ct. 584, 262 US) 182, 67): 
Ed. 937, 29 Nery 1471 [dism error 
Be Ny 158, 97 N.J.Law 241]. 


5. City of Trenton v. New Jersey, 
43° S.Ct. (5384, 262 “OS, 1829 67. Lape 
937, 29 A.L.R. 1471 [error dism 117 A. 
158, 97 N.J.Law 241]. 


6 City of Trenton v. New Jer- 
sey, supra (where the authority of the 
state of New Jersey was in question). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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to the extent that it is appropriated to riparian 
In some jurisdictions statutes have been en- 
acted conferring on certain state bodies the author- 
ity to determine whether permission shall be given 
to municipalities’ or to a water company or an indi- 


uses." 


7. East Jersey Water Co. v. Board 
of Public Utility Com’rs, 119 A. 679, 
98 N.J.Law 449. 


8. See statutory provisions. 


[a] In New Jersey (1) application 
for a new or additional supply is to 
be made to the state water policy com- 
mission, successor of the board of 
conservation and development in re- 
spect of water supply matters. See L. 
(1929) ec. 267. (2) The general ef- 
fect of the acts establishing a state 
water supply commission, P. L. (1907) 
p 633 and P. L. (1910) p 551 (4 Comp. 
St. [1910] pp 5797, 5801), was to in- 
vest such commission as a state agen- 
ey with full control over prospective 
drafts by municipalities, corpora- 
tions, or private persons upon either 
surface or subsurface supplies of wa- 
ter within the jurisdiction and bound- 
aries of the state, and to charge it as 
such agency with the duty of pru- 
dently and economically dealing with 
the supply so as best to subserve the 
interests of the people of the state 
at large and not the interests of any 
particular locality. Borough of Col- 
lingswood v. State Water Supply 
Commission, 86 A. 660, 84 N.J.Law 
104 [aff 90 A. 277, 85 N.J.Law 673]. 
(3) Such acts of 1907 and 1910 were 
not. repealed by P. L. (1916) p 129 ec 
71, creating the North and South Jer- 
sey Water Supply Districts. Bor- 
ough of Oakland v. Board of Conser- 
vation and Development, 118 A. 787, 
98 N.J.Law 99 [rev on other grounds 
W220 A Soll, A26 eA. 15384, 98. N.J.law 
806]. (4) Under P. L. (1907) p 633 
§ 3, the state water supply commis- 
sion, the predecessor of the board of 
conservation and development cre- 
ated by P. L. (1915) c 241 p 426, was 
not confined to the approval of the 
physical structure proposed, but had 
power to determine whether what was 
proposed was justified by public ne- 
cessity or reasonably anticipated pub- 
lic use. Borough of Collingswood v. 
State Water Supply Commission, 90 
A. 277% 85 N.J.Law 673 [aff 86 A. 660, 
84 N.J.Law 104}. (5) The provision 
in Act June 17, 1907, § 3 (BP. L. p 634), 
for action ‘“‘within ninety days” on an 
application by a municipality to di- 
vert water from a new or additional 
source was not a limitation of the au- 
thority of the board of conservation 
and development, in the absence of 
words of limitation in the statute, and 
the board could legally act on an ap- 
plication after expiration of the nine- 
ty-day period. Borough of Oakland v. 
Board of Conservation and Develop- 
ment, 118 A. 787, 98 N.J.Law 99 [rev on 
other grounds 122 A. 311, 126 A. 834, 
98 N.J.Law 806]. (6) The state wa- 
ter supply commission’s denial of the 
application of a municipality for leave 
to construct a municipal waterworks 
and to sink wells as a source of sup- 
ply was proper where the municipal- 
ity was already enjoying an adequate 
supply of good water furnished by a 
private company at a reasonable rate 
and it did not appear that such sup- 
ply was likely to become inadequate 
or of an inferior quality. Borough of 
Collingswood v. State Water Supply 
Commission, 86 A. 660, 84 N.J.Law 104 
faff 90 A. 277, 85 N.J.Law 673]. (7) 
Action of the commissioners of the 
sity of Bayonne in securing a munic- 
ipal water supply through application 
to the board of conservation and de- 
velopment was authorized by Home 
Rule Act §§ 1-3 (P. L. [1917] p 429), 
and was therefore not ultra vires. 
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ply. 


Borough of Oakland v. Board of Con- 
servation and Development, 118 A. 
787, 98 N.J.Law 99 [rev on other 
grounds 122 A. 311, 126 A. 534, 98 N. 
J.Law 806]. (8) Under certain con- 
ditions, where a new or additional 
supply is sought, the consent of the 
commissioners for a water supply dis- 
trict must also be obtained pursuant 
to I. (1916) ¢@ 71 $18) Borough of 
Oakland vy. Board of Conservation and 
Development of New Jersey, 122 A. 
311, 126 A. 534, 98 N.J.Law 806 [rev 
118 A787, 98 N.J.Law 99]. (9) Act 
Maren? 1670 1916, $2 18" CPi vw p39); 
making it unlawful for a municipality 
within a district to obtain additional 
water supply from a watershed other 
than that from which the municipali- 
ty is obtaining its present supply, 
without the consent of the district 
water suoply commission, was not 
abrogated by Home Rule Act March 
Zhe VOT eart nga) (CP. Ei! p429). . Bor- 
ough of Oakland v. Board of Conser- 
vation and Development of New Jer- 
sey, 122 A. 311, 126 A. 534, 98 N.J.Law 
806 [rev 118 A. 787, 98 N.J.Law 99]. 
(10) A tributary of a river is a wa- 
tershed other than that of the river, 
within the meaning of such provision 
of the act of March 16, 1916. Bor- 
ough of Oakland v. Board of Conser- 
vation and Development of New Jer- 
Seyy) 12 2aeA a3 1d el? 6 WAN Th S49 OSNed 
Law 806 [rev 118 A. 787, 98 N.J.Law 
99]. (11) Such provision of the act 
of March 16, 1916 must be read in 
connection with the entire act, which 
has reference to granting permission 
to any municipality, and the prohi- 
bition was not intended to deprive the 
state board of conservation and de- 
velopment of its special oversight and 
powers in all cases. Fagen v. Bor- 
ough of Wharton, 113 A. 920, 95 N.J. 
Law 254. 

[b] In New York L. (1905) c¢ 724, 
establishing the board of water sup- 
ply of New York City, should be read 
in connection with ec 7238, creating the 
state water supply commission and 
hence it was necessary for the board 
of water supply to obtain the state 
commission’s approval of its plans for 
providing an additional water supply. 
In re Board of Water Supply of City 
of ANew York, 105 Nik. 27/3, 201 N.Y: 
iA [notion ser) 105 IN Bi 108i) e201 
N.Y. 609]. 


9. See statutory provisions. 


[a] In New Jersey, where, under 
the earlier statutes, a question arose 
as to whether more than one person 
or corporation could present a plan, it 
was held that where three companies 
jointly petitioned the board of con- 
servation and development for the 
approval of plans to divert water 
from streams to supply such water, 
through a continuous pipe line, for 
lateral distribution to municipalities, 
one contributing to the other under 
lawful contracts, an order approving 
the plans and limiting the gross 
amount to be taken to serve the pur- 
poses of the three, each having a 
lawful right to take water from the 
same source, was within the board’s 
authority. City of New Brunswick v. 
Board of Conservation and Develop- 
ment, 108 A. 865, 94 N.J.Liaw 46 [aff 
111 A. 925, 94 N.J.Law 558]. 

10. See statutory provisions. 

[a] In California (1) in case of an 
application for a permit to appropri- 
ate waters for municipal purpoges, 
under the Water Commission Act § 1 
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vidual® to acquire a municipal or public water sup- 
Some statutes contain provisions prescribing 
the form and contents of the application!® and pro- 
vide for notice of a public hearing thereon to be giv- 
en by a board or commission.*? 


So also, in respect 


a (St. [1913] p 1012, added by St. 
[1923] p 161), a hearing might be 
held and a permit granted, even 
though the application was defective. 
Rich v.,McClure, 248 PP. 275, 78 Gal: 
App. 209 (application by an individ- 
ual). (2) The application may be 
granted in part and denied in part. 
Rich v. McClure, supra. (3) Applica- 
tion under such act to appropriate 
water for municipal purposes to sup- 
ply certain specified incorporated 
eities is sufficient, without particu- 
larly describing the boundaries of the 
cities to be served. Rich v. McClure, 
supra. (4) The phrase “and adja- 
cent territory,’’ used in such an appli- 
cation in connection with such cities, 
refers to territory built up outside 
of, but immediately adjacent to, such 
cities. Rich vy. McClure, supra. (5) 
Hearing on such application cannot be 
denied because the application is in- 
sufficient as to part of the places of 
intended use. Rich v. McClure, su- 
pra. (6) Application under such 
statute need not set forth the con- 
duits for conveying water from the 
point of sale by the applicant to oth-' 
ers to the places of intended use. 
Rich v. McClure, supra (application 
by individual). 


[b] In New Jersey (1) under 
Comp. St. (1910) p 5801 § 23, it was 
sufficient to set forth in a city’s ap- 
plication to the board of conservation 
and development, which was the pred- 
ecessor of the state water policy 
commission in respect of water sup- 
ply, for additional water supply an 
estimate of the quantity of water 
that might be obtained from under- 
ground sources. Borough of Chat- 
ham v. Board of Conservation and 
Development, 147 A. 720, 7 N.J.Misc. 
958 [rev on other grounds 152 A. 11, 
107 N.J.Law 101]. (2) Such an ap- 
plication was, however, fatally defec- 
tive where it failed to give the ap- 
proximate location of the proposed 
reservoirs, or their estimated capaci- 
ty, as required by the applicable stat- 
ute. Borough of Oakland v. Board . 
of Conservation and Development of 
New Jersey, 122 A. 311, 126 A. 534, 98 
N.J.Law 806 [rev 118 A. 787, 98 N. 
J.Law 99]. (3) For provisions as to 
application to the state water policy 
commission, which succeeded the 
board of conservation and develop- 
ment in respect of matters of water 
supply, see L. (1929) c 267 § 8. 


11. See statutory provisions. 


[a] In New Jersey (1) under Acts 
June 17, 1907 § 3 (P. L. p 634), ana 
April 12, 1910 § 3 (P. L. p 552), pro- 
viding that on the application of a 
city to board of conservation and de- 
velopment, which was the predeces- 
sor of the state water policy commis- 
sion in respect of water supply, for 
conversion of water, “the commis- 
sion shall give notice by advertise- 
ment in one or more newspapers pub- 
lished in the vicinity of a public hear- 
ing,’ it was necessary to insert the 
notice in a newspaper published in the 
neighborhood of the place where the 
waterworks were to be located (Bor- 
ough of Oakland vy. Board of Conser- 
vation and Development of New Jer- 
sey, 122 A. 311, 126 A. 534,098 NJ. 
Law 806 [rev 118 A. 787, 98 N.J.Law 
99]), (2) and failure to insert notice 
defeated jurisdiction of the board to 
entertain the application, publication 
of the notice as required by the stat- 
utes being jurisdictional (Borough of 
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of the number of members necessary to transact busi- 
ness, the terms of the applicable statute must usual- 
The board or commission creat- 
ed by some statutes is not a purely administrative 
body but is invested with limited quasi-judicial fune- 
tions?® and, in order to invoke its jurisdiction, a com- 
pliance with the conditions prescribed by the ap- 
Under some stat- 
utes the commission is not confined to a considera- 
tion of the source of supply which is designated in 


ly be consulted.!? 


plicable statute must be alleged.+* 
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the application of the municipality which seeks an 


Oakland v. Board of Conservation and 
Development of New Jersey, supra). 
(3) Notice of a public hearing on a 
city’s application for additional wa- 
ter supply published in a daily news- 
paper of the county seat within five 
rniles of the borough in which the 
wells were located was, however, suf- 
ficient under such statutes. Borough 
of Chatham vy. Board of Conservation 
and Development, 147 A. 720, 7 N.J. 
Misc. 958 [rev on other grounds 152 
A. 11,107 N.J.Law 101]. (4) A stat- 
ute requiring notice by advertisement 
of hearing on application for addi- 
tional water supply for a city must 
be given a reasonable interpretation. 
Borcugh of Chatham v. Board of Con- 
servation and Development, supra. 
(5) For publication by water policy 
commission, which succeeded the 
board of conservation and develop- 
ment in respect of water supply mat- 
ters, see Li. (1929) c 267 § 8. 


12. See cases infra this note. 


[a] In New Jersey (1) under the 
provision of Act June 17, 1907 § 3 (P. 
L. p 634) that the board shall pass on 
a city’s application for diversion of 
water after ‘due hearing,’ a quorum 
of the board was essential at a hear- 
ing, since a “due hearing” is a hearing 
according to law. Borough of Oak- 
land vy. Board of Conservation and De- 
velopment of New Jersey, 122 A. 311, 
126 A. 534, 98 N.J.Law 806 [rev 118 
A. 787, 98 N.J.Law 99]. (2) Under 
such statute the view was taken that 
there was a fatal defect in proce- 
dure where the hearing before the 
board of conservation and develop- 
ment, the predecessor of the water 
policy commission in respect of wa- 
ter supply, was held before less than 
@ quorum. Borough of Oakland v. 
Board of Conservation and Develop- 
ment of New Jersey, supra. (3) It 
was apparently recognized, however, 
that a majority of the board would 
have constituted a quorum which 
could lawfully have acted. Borough 
of Oakland v. Board of Conservation 
and Development of New Jersey, 
supra. (4) Under a subsequent stat- 
ute. (P. L. [1924] p 416), it was 
proper to have proofs taken before 
a single member of the board_ of 
conservation and development. Bor- 
ough of Chatham v. Board of Conser- 
vation and Development, 152 A. 11, 
ON UL lua. OL eivey. ont kother 
grounds 147 A. 720, 7 N.J.Misc. 958]. 
(5) Where, however, the proofs were 
taken before a single member and a 
majority of the board did not examine 
and consider the proofs, a determina- 
tion under such circumstances did not 
constitute a legal finding. Borough 
of Chatham v. Board of Conservation 
and Development, supra. (6) As to 
the number of members of a state wa- 
ter policy commission who must act 
see P. L. (1929) c 267 p 631 § 2; P. 
ig Ey vex EXE 

13. See cases infra this note. 


[a] In New Jersey (1) the func- 
tions of the board of conservation and 


development in respect of determin- 
ing as to its consent to a municipal 


corporation’s condemning land for the, 


purpose of an additional water sup- 
ply, which board was the predecessor 
of the state water policy commis- 
sion in respect of water supply mat- 
ters, were not purely administrative 
but were quasi-judicial. Borough of 
Chatham vy. Board of Conservation 
and Development, 152 A. 11, 107 N.J. 
Law 101 [rev 147 A. 720, 7 N.J.Misc. 
958]; Borough of Oakland y. Board 
of Conservation and Development of 
New Jersey,-122 A. 311, 126 A. 534, 
98 N.J.Law 806 [rev 118 A. 787, 98 
Ned aaws 99) 052) By ea ACEI.) 
p 633 and P. L. (1910) p 551 (4 Comp. 
St. [1910] pp 5797, 5801), there was 
vested in the state water supply com- 
mission, the predecessor of the board 
of conservation and development cre- 
ated by UPS die (191fb) her 2 41. pi Aan ca 
judicial discretion with regard to per- 
mitting municipal corporations to 
draw upon their water supply, such 
discretion to be exercised within the 
limits laid down by the statute. Bor- 
ough of Collingswood v. State Water 
Supply Commission, 86 A. 660, 84 N. 
J.Law 104 faff 90 A. 277, 85 N.J.Law 
673]. 


14. See case infra this note. 


[a] In New Jersey (1) since in 
acting on a city’s application to the 
board of conservation and develop- 
ment, which was the predecessor of 
the state water policy commission in 
respect of water supply, for the di- 
version of water, under the acts of 
June 17, 1907 (P. L. p 633) and April 
12, 1910 (P. L. p 551), the board was 
not a purely administrative body, but 
was invested with limited quasi-judi- 
cial functions (see supra note 13), in 
order to invoke its jurisdiction a com- 
plaint with the conditions prescribed 
by the statute must be alleged. Bor- 
ough of Oakland v. Board of Conser- 
vation and Development of New Jer- 
sey, 122 A. 311, 126 A. 534, 98 N.J.Law 
806 [rev 118 A. 787, 98 N.J.Law 99]. 
(2) It was necessary to allege the 
statutory facts which would confer 
jurisdiction. Borough of Oakland vy. 
Board of Conservation and Develop- 
ment of New Jersey, supra. 


15. See case infra this note. 


[a] In New York (1) under Con- 
servation L. § 23, the water power 
and control commission had power to 
determine the most desirable source 
of water for the applying municipali- 
ty. Board of Sup;rs of Ontario Coun- 
ty v. Water Power and Control Com- 
mission, Department of Conservation, 
238 N.Y.S. 66, 227 App.Div.. 345 [aff 
175 N.H. 300, 255 N.Y. 531], (2) and, 
if the most desirable source is one 
other than that designated by the 
municipality, the commission may 
permit the filing of a new application 
(Board of Sup’rs of Ontario County 
v. Water Power & Control Commis- 
sion, Department of Conservation, su- 
pra). 

16. See cases infra this note. 


additional supply.?® 
tach reasonable conditions to its consent to a diver- 
sion for a water supply has been recognized.1® A 
body created by state authority to provide additional 
supplies of water for various municipalities within 
the jurisdiction of such body must, of course, pro- 
ceed in accordance with statutory provisions defining 
its authority+’? and must give due regard to statutory 
provisions designed to protect the rights of the own- 
er of certain water rights.1§ 
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The power of the board to at- 


[a] In New Jersey (1) the rule 
was recognized in respect of an order 
of the board of conservation and de- 
velopment, which was created by the 
act of April 8, 1915 (P. L. p 426), and 
was the predecessor of the state board 
of water policy in respect of water 
supply, made pursuant to P. L. (1907) 
p 634 § 8. Borough of Oakland v. 
Board of Conservation and Develop- 
ment, 118 A. 787, 98 N.J.Law 99 [rev 
on other grounds 122 A. 311, 126 A. 
534, 98 N.J.Law 806]; City of New 
Brunswick v. Board of Conservation 
and Development, 108 A. 865, 94 N. 
J.Law 46 [aff 111 A. 925, 94 N.J.Law 
558]. (2) On application by a dis- 
trict board of water supply commis- 
sioners under the act of March 16, 
1916 (P. L. p 129), to the board of 
conservation and development for its 
approval of, and consent to, the di- 
version of water for an additional 
city water supply, the board of con- 
servation and development might at- 
tach reasonable terms and conditions 
to its approval and consent which 
are germane to the subject matter. 
Society for Establishing 'Useful Man- 
ufactures v. Board of Conservation 
and Development, 101 A. 1025, 90 N. 
J.Law 469 [aff 102 A. 1054, 91 NJ. 
Law 718]. (8) For particular terms 
and conditions held reasonable or per- 
missible see City of New Brunswick 
v. Board of Conservation and Devel- 
opment, supra; Society for Estab- 
lishing Useful Manufactures v. Board 
of Conservation and Development, 
supra. 


17. Lehigh Valley R. Co. vy. North 
Jersey Dist. Water Supply Commis- 
sion, 118 A, 342, 94 N.J. Eq. 94. . 


18. Lehigh Valley R. Co. v. North 
Jersey Dist. Water Supply Commis- 
sion, Supra. 


_ [a] Protection of rights of owners 
in general.—The court, in supporting 
the state’s policy, evidenced by L. 
(1916) ec 71 p 127, providing for the 
creation of a district water supply 
commission to provide additional sup- 
plies of potable waters for the rap- 
idly increasing population of the 
northern part of the state, cannot dis- 
regard rights of property or ignore 
irreparable injuries to vested rights, 
or approve conduct which is in direct 
violation of such legislative policy. 
Lehigh Valley R. Co. v. North Jersey 
Dist. Water Supply Commission, 118 
A. 342, 94 N.J.Eq. 94. 


[b] Diversion from canals.—(i) 
Under Act March 16, 1916, §§ 11-13, 
22 (P. L. pp 134-136, 141), the district 
water supply commission, therein au- 
thorized to acquire water rights of 
eanal corporations by agreement or 
condemnation, cannot lawfully divert 
water needed for the operation of a 
canal without any agreement or con- 
demnation. Lehigh Valley R. Co. v. 
North Jersey Dist. Water Supply 
Commission, 118 A. 342, 94 N.J.Eq. 94. 
(2) The storage of water by such 
commission in developing a water 
supply for a city under such act in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Consent of state board of health.1° 
statutes it is necessary for a municipal corporation 
to obtain the approval of the state board of health of 
the source of supply before it may distribute water 
from such source for potable purposes,?° and, under 
a statute providing that no source of water supply 
for domestic purposes shall be taken by a town with- 
out the consent of the state board of health, a taking 
of land by the town is not a valid taking of a water 
supply, where such board did not consent to the tak- 


anou2 = 


Order requiring additional supply. 
quiring individuals who are operating a water supply 
system to obtain an additional supply has been re- 
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Under some 
necessary.” 


License fee. 


Review by courts. 
the board or commission in respect of an application 
to it for permission to obtain a water supply is re- 
viewable by the courts.?% 

Statutory provision has sometimes 
been made for the imposition on municipalities, cor- 
porations, and private persons of a license fee for 
taking water in the future from a stream in excess 
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by a finding that such additional supply is reasonably 


Usually, at least, the action of 


of what it is taking when the statute is enacted, pro- 


An order re- 


garded as fatally defective where it is not supported 


such quantities as to leave the own- 
er and lessee or a canal without an 
adequate supply of water, would vio- 
late § 22, providing that nothing 
therein should authorize any action 
or agreement operating to abandon 
or make necessary the abandonment 
of any canal, or relieve any canal 
company or lessee from the obliga- 
tion to maintain and operate such 
canal. Lehigh Valley R. Co. v. North 
Jersey Dist. Water Supply Commis- 
sion, supra. 

19. Powers and duties of state 
board of health in general see Health 
passim §§ 29-91. 


20. Wilson vy. Mayor and Council 
of Borough of Collingswood, 80 A. 335, 
81 N.J.Law 634. 


21. Dorr v: Sharon, 84 N.E. 446, 
ae 240 (St. [1905] p 60 c 91 
22. See case infra this note. 


[a] In Vermont an order of the 
public service commission requiring 
partners who were operating a water 
supply system to obtain an additional 
source of supply was fatally defec- 
tive in the absence of a finding that 
such additional supply was reason- 
ably necessary. Trustees of New- 
port Center v. Niles, 146 A. 71, 102 
Vt. 121. 


23. See cases infra this note. 


[a] In New Jersey (1) the early 
statutes which created the state wa- 
ter supply commission, which was 
the predecessor of the board of con- 
servation and development created by 
P. L. (1915) ¢ 241 p 426, and defined 
its powers and duties, (P. L. (1907) 
p 633 and P. L. (1910) p 551 [(4 Comp. 
St. (1910) pp 5797, 5801]), made spe- 
cific provision for review by the 
courts for reasonableness, legality, 
and form. Borough of Collingswood 
v. State Water Supply Commission, 86 
A. 660, 84 N.J.Law 104 [aff 90 A. 277, 
85 N.J.Law 673]; Borough of Chat- 
ham v. Board of Conservation and 
Development, 7 N.J.Misc. 958, 147 A. 
720 [rev on other grounds 152 A. 11, 
107 N.J.Law 101]. GC) By eee: 
(1929) ce 267 § 8 specific provision 
was made for review by certiorari 
of determinations of the water policy 
commission, which was the successor 
of the board of conservation and de- 
velopment in respect of water supply. 
Borough of Oakland v. Board of Con- 
servation and Development, 118 A. 
787, 98 N.J.Law 99 [rev on other 
grounds 122 A. 311, 126 A. 534, 98 
N.J.Law 806]; Wyckoff v. Hamilton, 
165 A. 75, 11 N.J.Misc. 159 (applying 
statute). (3) Under the earlier stat- 
utes the court would not reverse a 
determination of the state board of 
water supply, made after due hearing 
on a question within its jurisdiction 
unless unwarranted in law or un- 


founded in fact, or unless a discre- 
tionary power had _ been plainly 
abused. Borough of Collingswood v. 
State Water Supply Commission, su- 
pra. (4) So also, in respect of the 
review by certiorari of the state wa- 
ter policy commission, the question 
before the court is whether the com- 
mission was’ justified in its conclu- 
sions as to the necessity of diverting 
water for a municipal supply (Wyck- 
Off “ve Elamilton,.. 165) RA ble dleEN ae 
Mise. 159), (5) and it has been laid 
down that the courts are concerned 
only with the question as to whether 
the evidence supports the conclusions 
of the commission as to the necessity 
for the diversion of water for an ad- 
ditional supply (Wyckoff Tp. v. Ham- 
ilton, supra). (6) Evidence held suf- 
ficient to sustain an action of the state 
water policy commission in granting 
application of a village for diversion 
of water to obtain an additional 
source for immediate and _ future 
needs. Wyckoff Tp. v. Hamilton, su- 
pra. 

[b] In New York (1) in a certiora- 
ri proceeding to review a determina- 
tion of the water power and control 
commission under Civ. Pract. Act § 
1304 the court determines whether 
the commission’s decision was unlaw- 
ful, arbitrary, or capricious. Board 
of Sup’rs of Ontario County v. Water 
Power and Control Commission, De- 
partment of Conservation, 238 N.Y.S. 
55, 227 App.Div. 345 [aff 175 N.E. 
300) 2D Neve DolJe C2), AG findine by: 
the water power and control commis- 
sion that the project proposed by the 
petitioning municipality was safer 
and more reliable and would furnish 
a better supply than would another 
source mentioned justified the court’s 
confirmation of the commission’s de- 
termination in this regard, notwith- 
standing the commission, when the 
matter was before the court, took the 
erroneous position that the commis- 
sion had no authority to determine 
whether a source of supply not des- 
ignated in the municipality’s petition 
was a better source than the one 
designated in such petition. Board of 
Sup’rs of Ontario County v. Water 
Power and Control Commission, De- 
partment of Conservation, supra. 


24. See cases infra this note. 


[a] In Wew Jersey (1) the state, 
under its: police power for preserv- 
ing public property, has nower to im- 
pose a license fee on municipalities 
as provided for by L. (1907) c¢ 252. 
State v. City of Trenton, 117 A. 158, 
97 N.J.Law 241 [error dism 43 S.Ct. 
SoA Zoe Wess Boz .O0 Ta Md93 7; 92 998A. 
eRe vand”43.S:.Ct. 539, 262) W.S: 
192, 67 L.Ed. 943]. (2) The enforce- 
ment against a city of the provisions 
of such statute does not violate the 
equal protection clause of the Four- 
teenth Amendment to the federal con- 


vided no payment shall be required until the taking 
is in excess of a specified amount daily per capita.?* 
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stitution. City of Newark v. State of 
New Jersey, 43 S.Ct. 539, 262 U.S. 192, 
67 L.Ed. 943 [dism error 117 A. 158, 
97 N.J.Law 241]. (3) The distinc- 
tion between a municipality’s govern- 
mental and proprietary capacities 
gives a city no right to invoke the 
contract clause of the provisions of 
the Fourteenth Amendment to the 
federal constitution as to taking prop- 
erty without due process of law 
against the state’s imposition of such 
fee or charge (City of Trenton v. 
State of New Jersey, 43 S.Ct. 534, 262 
U.S. 182, 67 L.Ed. 937, 29 A.L.R. 1471 
[dism error 117 A. 158, 97 N.J.Law 
241]), (4) even though the city di- 
verts such water under rights ac- 
quired by the purchase of the prop- 
erty of a water company to which 
the right to divert water had been 
granted by the state (City of Tren- 
ton v. State of New Jersey, supra). 
(5) The words “now being legally 
diverted” mean the amount diverted 
according to law in 1907, when the 
act went into effect, and do not extend 
to a quantity which a corporation by 
contract may thereafter acquire to 
fulfill its contracts to supply water. 
East Jersey Water Co. v. Board of 
Conservation & Development, 103 <A. 
853, 91 N.J.Law 448. (6) An ab- 
stractor may take what it was divert- 
ing in 1907, and, if that did not reach 
the statutory maximum exemption, 
as much more as would make the max- 
imum diversion allowed without pay- 
ment of license tax. East Jersey 
Water Co. v. Board of Conservation 
& Development, supra. (7) If, in 
1907, the daily diversion was in ex- 
cess of the one hundred gallons per 
eapita, the amount then diverted could 
be taken without payment (East Jer- 
séy Water Co. v. Board of Conserva- 
tion and Development, 103 A. 853, 91 
N.J.Law 448), (8) and, if it was less, 
no license fee could be imposed until 
the diversion exceeded that amount 
per capita (Hast Jersey Water Co. y. 
Board of Conservation and Develop- 
ment, supra). (9) The provision of 
the statute that the state water sup- 
ply commission shall certify to the 
state comptroller, not later than the 
15th of February of each year,’ the 
names of all corporations or persons 
owing money to the state for the di- 
version of water during the preceding 
year, with the amount due, is direc- 
tory and not mandatory (Hast Jer- 
sey Water Co. v. Board of Conserva- 
tion and Development, supra), (10) 
and the fact that the name of a cor- 
poration liable for the license fee 
and the amount due are not certi- 
fied or reported by the state office un- 
til several days later than the time 
set by the statute will not forfeit 
the right of the state to collect (East 
Jersey Water Co. v. Board of Con- 
servation & Development, supra). 
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ligations.*° In general, the extent or scope of a 
right to take or use water for a municipal or public 
supply is measured by the provisions of the stat- 
ute?® or the contract or conveyance?’ creating the 
right, or by general rules of law as to waters.?7* The 
right of a municipal corporation which has duly ac- 
quired, under statutory authorization, the use of the 
waters of a stream for municipal or public purposes, 
to use such waters in a manner incidental to, and 
connected with, such purposes has been recognized.?° 
It has been held that power to regulate the flow of 
a stream merely as a part of a plan to improve a 
municipal water supply, given to a municipal cor- 
poration by statute, is not ultra vires.°° In some ju- 
risdictions at least, the status and rights of a water 
company using the waters of a stream at a certain 
place, which it has not condemned, as against another 
company which seeks to appropriate water above 
such place, are only those of a lower riparian own- 
er.21 The supplying of water by a municipality for 
manufacturing purposes is not rendered a domestic 
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use merely because the product of the manufacturer 
is for domestic purposes.*? In a ease in which the 
right of a municipal corporation as riparian owner 
to take water to supply its inhabitants for domestic 
purposes has been recognized,*?* the view was taken 
that it is the duty of such corporation to return to 
the stream the water not consumed?‘ and that it may 
not use the waters to supply persons outside its 
boundaries.?® On the other hand, the right of a mu- 
nicipal corporation which has, under statutory au- 
thorization, duly acquired the right to take an unlim- 
ited quantity of water from a stream for the use of 
its people and its general needs to use such water to 
supply persons within its boundaries has been recog- 
nized notwithstanding some of the water so supplied 
is carried by the consumer beyond the limits of the 
municipality.*°® : 

Adverse user and prescription. In case of the 
acquisition of the right to use water for a water sup- 
ply on the theory of a lost grant®’ or prescription,?® 


25. Proceedings to protect rights 
see infra §§ 618, 619. 


Pueblo rights see supra ‘§ 616. 


26. Nemasket Mills v. City of 
Taunton, 44 N.BE. 609, 166 Mass. 540; 
City of New Brunswick v. Board of 
Conservation and Development, 108 A. 
865, 94 N.J.Law 46 [aff 111 A. 925, 
94 N.J.Law 558]. , 


[a] Amount of water.—The Fram- 
ingham Water Company, which was 
authorized by St. (1884) ec 271 to take 
and use “of the waters” of Farm pond 
and Sudbury river, and the waters 
flowing into such pond and river, so 
much as may be necessary to supply 
the town of Framingham and its in- 
habitants did not have the right to all 
the waters of such pond and river as 
against a railroad company, in favor 
of whose predecessor a reservation of 
the right to use water from such pond 
was contained in St. (1872) e¢ 177, 
which authorized the city of Boston to 
take the waters of Such pond and 
river. Framingham Water Co. v. Old 
ener R. Co., 57 N.E. 680, 176 Mass. 
404. 


[bh] Sources from which supply ob- 
tainable.-—Where a provision of the 
charter of a water company permitted 
it to contract for obtaining a water 
supply without territorial limits as to 
sources, a Subsequent statute author- 
izing such, company to condemn land 
and water within a certain political 
subdivision of the state did not neces- 
sarily prevent the company from con- 
tracting to obtain water from sources 
outside such subdivision. City, of 
New Brunswick vy. Board of Conserva- 
tion and Development, 108 A. 865, 94 
N.J.Law 46 [aff 111 A. 925, 94 N.J. 
Law 558]. ci 


[ec] In Ontario, notwithstanding 
Act 36 Vict. c 102, as amended by Act 
41 Vict. ec 27, authorizing a municipal 
corporation to divert waters of a 
stream for a public supply, it might 
be required to make compensation for 
injuries sustained by others as a re- 
sult of such diversion. Saunby v. The 
Water Commissioners of London, 
(1906) A. C. 110; Leahy v. Town of 
North Sydney, 37 Can.8.C. 464. 

27. See cases infra this note. 

[a] Spring feeding fish pond.— 
Where a contract authorized a city to 
use a spring that fed a fish pond on 
the land of a private owner for a mu- 
nicipal water supply, the city acquired 
the right to a reasonable use of the 


water, notwithstanding it might op- 
erate to the detriment of the fish 
pond. Hall v. City of Calhoun, 79 S. 
H. 533, 140 Ga. 611. 

[b] Conveyance to municipality of 
land pordering on stream, and right to 
build and maintain dam.—-Under the 
rule that when a thing is granted 
everything essential to its beneficial 
use passes, a city in its corporate ca- 
pacity was a riparian proprietor, and 
entitled to riparian rights in a stream 
which it had dammed for a municipal 
water supply, such rights, if not ex- 
isting otherwise, having been convey- 
ed to, and having vested in, the city 
by conveyance from persons under 
whom parties in possession adversely 
to the city claimed through subse- 
quent conveyances of certain land on 


‘the stream in question, together with 


the right to build and maintain a dam. 
Grogan v. City of Brownwood, (Tex. 
Civ.App.) 214 S.W. 532. 


28. See case infra this note. 


[a] Place of diversion.—The fact 
that a city had the right to take wa- 
ter from a stream to supply its in- 
habitants, did not give it a right to 
dam the stream considerably below 
the authorized intake to the damage 
of a lower proprietor of a mill. Wal- 
lace v. City of Winfield, 149 P. 693, 96 
Kan. 35. 


29. London Water Com’rs vy. Saun- 
by, 34 Can.8.C. 650. 


[a] Creation of power.—The right 
to use waters to create power for the 
utilization of other waters for the mu- 
nicipal or public supply by the wa- 
ter commissioners of the city of Lon- 
don, Ontario, acting under Ont. Act 
36 Vict. c 102, has been recognized. 
London Water Com’rs v. Saunby, 34 
Can: S.C) 650: 


30. In re Board of Water Com’rs of 
City of Hartford, 87 A. 870, 87 Conn. 
198, Ann.Cas.1915A 1105 [aff 36 S.Ct. 
552, 241 U.S. 649, 60 L.Ed. 1221] (regu- 
lation by construction of compensat- 
ing reservoirs). 

[a] Amendment to city charter.— 
The rule was applied where the power 
was granted by a resolution of the 
general assembly which was in effect 
an amendment of the municipal char- 
ter. In re Board of Water Com’rs of 
City of Hartford, 87 A. 870, 87 Conn. 
193, Amn.Cas.1915A 1105 [aff 36 S.Ct. 
552, 241 U.S. 649, 60 L.Ed. 1221]. 


31. Philipsburg Water Co. v. Citi- 
zens’ Water Co., 41 A. 979, 189 Pa. 23. 


32. Gallagher v. Philadelphia, 4 Pa. 
Super. 60. 

It has been held to be within the 
general powers of a municipal corpo- 
ration to contract to allow a person a 
certain quantity of water from a 
stream which it has taken from him 
under the power of eminent domain. 
Roberts y. Cambridge, 41 N.B. 230, 
164 Mass. 176. 

33. See supra § 611. 


34, Canton v. Shock, 63 N.E. 600, 
66 Ohio St. 19, 58 L.R.A. 637, 90 Am. 
SR 55%, 

35. Canton v. Shock, supra. 


Supplying other municipalities or 
persons outside municipality in gen- 
eral see infra §§ 684, 738-740. 

36. Fahey v. Kennett Square Bor- 
ough, 42 Pa.Super. 460. See Mier v. 
Citizens’ Water Co., 95 A. 704, 250 Pa 
536 (that a water company furnishes 
a portion of water appropriated - to 
persons outside the territory in which 
it has a right to furnish water does 
not render the entire appropriation 
unlawful). 

[a] Illustrations.—(1) Right of 
borough to deliver water to a railroad 
company for use in its locomotives 
has been recognized (Fahey v. Ken- 
nett Square Borough, 42 Pa.Super. 
460), (2) as has its right to deliver 
water to property within the borough, 
part of which water was piped by the 
owner of the property to his green- 
houses outside the borough (Fahey v. 
Kennett Square Borough, supra). 

37. Geer v. Durham Water Co., 37 
S.E. 474, 127 N.C. 349. 

38. City of San Bernardino v. City 
of Riverside; 198 P. 784, 186 Cal. 7; 
Stock vy. City of Hillsdale, 119 N.W. 
435, 155 Mich. 375; Irving v. Media 
Borough, 45 A. 482, 194 Pa. 648. 

[a] Subterranean waters.—So far 
as a municipal corporation had ac- 
quired by prescription the right to 
use waters underlying land within 
such municipal corporation, such 
right applied only to the quantity 
theretofore taken and did not include 
the taking of an additional quantity 
in the future. City of San Bernardino 
Vv. ane of Riverside, 198 P. 784, 186 
Galas 


{[b] Injunction to prevent munici- 
pal corporation from extending its 
water plant has been refused, how- 
ever, aS a matter of discretion, and 
damages awarded, where such corpo- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 615] 


it has been held or recognized that the use is limit- 
ed substantially to such amount as was used for that 
purpose during the period of adverse use or prescrip- 
tion. A prescriptive right acquired by a municipal 
corporation may inelude certain incidental rights or 
privileges conducive to the enjoyment of the pre- 
seriptive right.?® 


Presumption as to corporate action to acquire 
rights. Where the state has granted to a municipal 
corporation the right to use a stream as a source of 
supply, and the corporation has diverted waters, has 
erected waterworks and other facilities, and has fur- 
nished such waters to its inhabitants over a long pe- 
riod of time, there is a presumption of such corpo- 
rate action as was necessary to appropriate so much 
of the flow of the stream as would supply not only 
the present but also future requirements of the pop- 
ulation,*® and the municipal corporation is not lim- 
ited to the use merely of so much water as it has ac- 
quired by prescription.4? A presumption of corpo- 
rate action has been given effect in respect of a wa- 
ter company to the extent of permitting the taking of 
water for immediate and reasonable future use.*? 


Appropriation.‘® Where a municipal corporation 
has acquired the right of first appropriation of a 
certain quantity of water from a stream it has, pri- 
ma facie, the right to divert the waters of such 
stream in sufficient quantity to supply the needs of 
itself and of its inhabitants.44 According to some 
cases an appropriation for a municipal water supply 
need not be limited in amount to the present or im- 
mediate needs of the municipality,4® and the right 
may be held intact by the temporary application of 
the surplus to other beneficial uses.4® The view has 
been taken, however, that until a municipality which 
has acquired by purchase appropriation rights in a 
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certain stream for the purpose ultimately of increas- 
ing its water supply makes use of the rights for the 
purpose of a water supply it holds such rights sub- 
ject to the right of a subsequent appropriator to use 
the water.*7 It has been held that a municipality 
which uses water, acquired by appropriation, in its 
sewage system must, after the water is purified by 
settling, return the purified water to the stream*®* and 
it has no right to sell such purified water to a third 
person.*? 


License.°° According to some cases, an oral 
agreement by a landowner to allow a municipality to 
connect its waterworks with an artesian well on his 
land for a period of time not specified, on, condition 
that the city shall furnish him with water free of 
charge, which offer is accepted and acted on for more 
than twenty years, in view of the statute of frauds 
creates a mere license*! revocable at the will of the 
landowner®? and his grantee;°* but upon revocation 
a reasonable time to secure a supply of water from 
other sources should be given before the landowner 
may shut off the flow of water from his well to the 
waterworks.°4 


Tributary stream. According to some eases, a 
municipal corporation’s right to sufficient water from 
a stream to meet its present and reasonable future 
needs includes the right to an undiminished flow of 
the waters of a tributary of such stream to the ex- 
tent necessary for such needs,®* but such corporation 
is not entitled successfully to complain of a taking of 
water from such tributary by one junior in right, 
which does not diminish the supply necessary for 
such needs.*® 


Lease of water right.57 The authority of a city 
to lease a water right to one who is to construct and 


ration had, during the prescriptive 
period, made use of the water in in- 
creasing quantities and had, before 
suit was brought, incurred large ob- 
ligations in respect of the extension 
of its plant. Stock v. City of Hills- 
dale, 119 N.W. 485, 155 Mich. 875. 


39. See case infra this note. 


[a] Removal of gravel and débris. 
—A city which has a prescriptive 
right to water from a stream has the 
incidental right to clean away gravel 
and débris lodged in the intake water 
pipes, notwithstanding the flow of wa- 
ter through its pipes is increased. 
City of Gilroy v. Kell, 228 P. 400, 67 
Cal.App. 734. 


[b] New pipes.—Where a munici- 
pal corporation which has acquired by 
adverse possession the right to use 
water from a stream is authorized by 
a court to replace its worn-out pipe 
by new pipe of the same size and 
there is no additional burden, a ripa- 
rian owner is not entitled to compen- 
sation. City of Gilroy v. Kell, 228 P. 
400, 67 Cal.App. 734. 


40. City of Philadelphia v. Phila- 
delphia Suburban Water Co., 163 A. 
297, 309 Pa. 130 (use of waters of 
navigable stream for more than a 
hundred years). 


41. City of Philadelphia v. Phila- 
delphia Suburban Water Co., supra. 
42. Palmer Water Co. v. Lehighton 


eas Supply Co., 124 A. 747, 280 Pa. 


43. Priority dependent on purpose 
oka tte in general see supra 


Precedence in acquisition for pub- 
lic supply see supra § 613. 

44. Carlson v. City of Helena, 114 
P. 110, 43 Mont. 1. 


45. City of Pocatello v. Murray, 
206 PR. Ce Lat, 204 Fee 214.) 130) "C. CAA" 
628]; Holt v. City of Cheyenne, 137 
P. 876, 22. Wyo. 212. 

[a] Appropriation not against 
public policy.—The appropriation of 
public waters for a water supply, in 
excess of the amount necessary to 
supply the immediate needs of a mu- 
nicipal corporation, is not against 
public policy. City of Pocatello v. 
Murray, 206 F. 72 [aff 214 F. 214, 130 
C.C.A. 628]. 


46. City of Pocatello v. Murray, 
supra; Holt v. City of Cheyenne, 137 
Pe"876, (22) Wyo. 22: 


[a] Thus a city which had an ap- 
propriation of a specified amount of 
water from a stream was authorized 
to sell surplus water within the limits 
of its appropriation, for use on a mili- 
tary reservation outside the city lim- 
its, as against appropriators holding 
subsequent rights. Holt v. City of 
Cheyenne, 137 P. 876, 22 Wyo. 212. 


47. Sherred v. City of Baker, 125 
Pers 20, O35 Or. tes. 


[a] Subsequent permit from state 
engineer.—Where the council of the 
city of Baker was authorized by the 
city charter (Spec. L. [1903] p 595), 
to provide a water supply, and the 
city, for the purpose ultimately of in- 
creasing its supply, acquired certain 
miners’ appropriation of waters, it has 
no right to lease the use of a certain 
amount of water to others, and so in- 


terfere with the rights of a person 
who had, after the city had acquired 
such appropriations, been licensed by 
the state engineer to use a certain 
amount of water. Sherred vy. City of 
Baker, 125 P. 826, 63 Or. 28. 


48. Pulaski Irr. Ditch Co. v. City 
of Trinidad, 203 P. 681, 70 Colo. 565. 


49. Pulaski Irr. Ditch Co. v. City 
of Trinidad, supra. 

50. Contracts, conveyances, and li- 
censes affecting water rights in gen- 
eral see supra §§ 551-810. 


51. City of Hutchinson v. Wegner, 
195 N-W. 535, 157 Minn. 41, 


52. City of Hutchinson y. Wegner, 
supra. 

53. City of Hutchinson vy. Wegner, 
supra. 


54. City of Hutchinson v. Wegner, 
supra. 

55. City of Philadelphia v. Phila- 
delphia Suburban Water Co., 163 A. 
297,309) Pa. 130. 


_[a] Claim of alleged waste.—A 
city’s use of water from open fire 
plugs on streets in thickly congested 
districts during the heat of summer 
was not waste, precluding it from 
complaining of a suburban water com- 
pany’s attempt to take water from a 
creek flowing into the river from 
which the city obtained its water. 
City of Philadelphia v. Philadelphia 
pata Water Co., 168 A. 297, 309 
a. : 


56. City of Philadelphia v. Phila- 
delphia Suburban Water Co., supra. 

57. Lease of waterworks system 
see infra § 632. 
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operate a water system for municipal purposes has 


been recognized.°* 


Imposition of obligations. 


streams involved.°? 


[§ 616] 3. Pueblo Rights. A Spanish or Mexican 
pueblo organized in California under the laws, in- 
stitutions, and regulations of Spain or Mexico ac- 
quired a prior and paramount right to the use of 
the waters of rivers or streams passing through and 
over or under the surface of their allotted lands so 
far as was necessary for the pueblo or its inhabit- 
ants,®° and had the right to distribute to the com- 


58. Ogden City v. Bear Lake, etc., 
Waterworks, etc., Co., 76 P. 1069, 28 
Utah 25. But see Ogden City v. Bear 
Lake, etc., Water-Works, etc., Co., 52 
P. 697, 16 Utah 440, 41 L.R.A. 305 (per 
Zane, C. J.). 


59. See statutory provisions. 


[a] Statute construed.—‘‘Main- 
tained,” as used in St. (1875) e 217, 
authorizing a certain city to take wa- 
ter from a pond, provided that a dam 
shall be built where it flows into a 
certain river sufficient in height to 
retain sufficient water for one year’s 
supply for the city, and that the nat- 
ural flow of the pond into such river 
was at all times to be “maintained,” 
refers to a direct provision, and to fu- 
ture action to produce the desired re- 
sult, as distinguished from noninter- 
ference with an existing condition. 
Nemasket Mills v. City of Taunton, 
44 N.E. 609, 166 Mass. 540. 


60. City of San Diego v. Cuyamaca 
Water Co, 287 RP. 496, 209 Cal. 152 
[cert den sub nom. La Mesa Lemon 
Grove & Spring Valley Irrigation Dist. 
v. City of San Diego, 51 S.Ct. 36, 282 
US: 863, 75 L.Ed. 768); City of San 
Diego v. Cuyamaca Water Co., 287 P. 
475, 209 Cal. 105 [superseding op 278 
P. 840]; City of Los Angeles v. 
Ehunter, L052) 755, 156 Cal. 603% los 
Angeles v. Los Angeles Farming, etc., 
Co, 93 BP: 869, 1135, 152 Cal. 645 [er- 
ror dism 30 S.Ct. 452, 217 U.S. 217, 54 
L.Ed. 736]; Los Angeles v. Pomeroy, 
57 P. 585, 124 Cal. 597 [error dism 23 
S.Ct. 395, 188 U.S. 314, 47 L.Ed. 487, 
6olLAReAL 47 1) Vernon irre Dist. vv. 
Los Angeles, 39 P. 762, 106 Cal. 237. 


[a] Subsequent grant.—Right in 
water under a private grant subse- 
quent to the establishment of the 
pueblo was subject to the right of the 
pueblo thereto. City of San Diego v. 
Cuyamaca Water Co., 287 P. 475, 209 
Cal. 105 [superseding op 278 P. 840]. 


[b] San Diego river.—(1) A pur- 
ported grant of a water right to the 
mission of San Diego did not create a 
right prior to that of the pueblo of 
San Diego, which subsequently was 
established. City of San Diego v. Cuy- 
amaca Water Co., 287 P. 475, 209 Cal. 
105. (2) The pueblo of San Diego on 
its establishment became invested 
with land and water rights, regardless 
of the rights of such mission. City 
of San Diego v. Cuyamaca Water Co., 
supra. 

61. Vernon Irr. Dist. v. Los An- 
geles, 39 P. 762, 106 Cal. 237; Lux v. 
Haggin, 10 P. 674, 69 Cal. 255. : 


{a] Riparian owner could not ap- 
propriate water so as to interfere 
with the common use or destiny which 
a pueblo on the stream should have 
given to the water. Lux v. Haggin, 
10 P. 674, 69 Cal. 255. 


Statutes permitting a 
municipality to draw a water supply from a partic- 
ular source sometimes impose obligations on the mu- 
nicipality in respect of maintenance of flow of the 
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mon lands and to the inhabitants of the pueblo the 


waters of a nonnavigable river on which the pueblo 


was situated.®! 


and such nghts, 


pal corporation, 


62. City of San Diego v. Cuyamaca 
Water Co., 287 P. 496, 209 Cal. 152 
[eert den sub nom. La Mesa Lemon 


Grove & Spring Valley Irrigation Dist. | 


v. City of San Diego, 51 S.Ct. 36, 282 
U.S. 863, 75 L.Ed. 763]; City of San 
Diego v. Cuyamaca Water Co., 287 P. 
475, 209 Cal. 105; Los Angeles v. Los 
Angeles Farming, etc., Co., 93 P. 869, 
1135, 152 Cal. 645 [error dism 30 S.Ct. 
452, 217 U.S. 217, 54 L.Ed. 736]. 

[a] Illustrations.—(1) Rights of 
the city of Los Angeles in respect of 
the Los Angeles river. Los Angeles 
v. Los Angeles Farming, ete., Co., 93 
P. 869, 1135, 152 Cal. 645 [error dism 
sO eS Ct, 4525 217 TU Sia 2d i 54) oe Ear 
736]; Los Angeles v. Pomeroy, 57 P. 
585, 124 Cal. 597 [error dism 23 S.Ct. 
395, 188 U.S. 314, 47 L.Ed. 487, 63 L. 
R.A. 471]; Vernon Irr. Co. v. Los An- 
EVES MS Oe Ewa. LOG, ale mon. a Co) 
Rights of the city of San Diego in 
respect of the San Diego river. City 
of San Diego v. Cuyamaca Water Co., 
287 P. 496, 209 Cal. 152 [cert den sub 
nom. La Mesa Lemon Grove & Spring 
Valley Irrigation Dist. v. City of San 
DIEZO, 51 SiCt' 3:6, °282 US) S634 5 kan 
Ed. 7631; City of San Diego v. Cuya- 
mine. Water Co., 287 BP. 475, 209. Gal. 

5. “ 

[b] Effect of grants to others.— 
Any permissive grants to private per- 
sons over public lands along the up- 
per reaches of the San Diego river. 
made under the acts of congress of 
July 26, 1866 (14 U. S. St. at L. p 253 
c 262 § 8), and Jan. 12, 1891 (26 U. S. 
St. at L. p 714 c 65 § 8), were subordi- 
nate to the vested rights of the city 
of San Diego as successor to the 
pueblo of San Diego. City of San 
Diego v. Cuyamaca Water Co., 287 P. 
475, 209 Cal. 105. 

[ec] Waters included.—(1) The city 
of Los Angeles, as successor to a 
pueblo, having a prior right to the use 
of all of the supply of the Los Angeles 
river for domestic and municipal pur- 
poses, and all of sueh supply being 
required for legitimate use within the 
limits of the old pueblo, the city was 
entitled to restrain the abstraction of 
the waters underlying the San Fer- 
nando valley, which are confined in a 
basin filled with detritus, always mov- 
ing downward to the outlet, where the 
Los Angeles river appears as a visible 


stream. City of Los Angeles v. Hun- 
ter, 2105) BM 765," 156 ‘Cal! 603% (2) 
Where the_ surface stream under 


normal conditions was proportionate 
to the contributions of water from 
rainfall and underground storage, and 
certain artesian wells drew from the 
underground supply, with the effect of 
appreciably diminishing the surface 
flow, the court properly found that the 
waters developed in the wells were 
part of the subterranean flow of the 
Los Angeles river. City of Los An- 


A municipal corporation which is 


the successor to such a pueblo succeeds to such 
rights®? and holds the water rights of its predeces- 
sor in trust for its inhabitants.°? 
question are governmental in character in respect 
both of the pueblo and its suecessor municipality,°®* 


The rights in 


as publie rights, cannot be lost, or 


the publie trust as to the administration and exercise 
of such rights cannot be destroyed, by adverse pos- 
session,®® by laches,®* or by other negligence®’ on 
the part of the agent of the municipality who may 
from time to time be invested with the duty of pro- 
tection and administration. 


In a suit by a munici- 
which has succeeded to the rights 
4 


geles v. Hunter, supra. 


{d] 
pueblo.—(1) The right of the city of 
Los Angeles to use the waters of the 
Los Angeles river upon annexed terri- 
tory not within the limits of the orig- 
inal pueblo has been recognized. City 
of Los Angeles v. Hunter, 105 P. 755, 
156 Cal. 603. Compare Los Angeles 
v. Pomeroy, 57 P. 585, 600, 604, 124 
Cal. 597, 688, 649 [error dism 23 S.Ct. 
395, 188 U.S. 314, 47, L.Ed. 487, 63 LZ. 
R.A. 471] (opinions of Beatty, C. J., 
and Temple, J.). (2) The city does 
not, however, have the right to divert 
water for the purpose of selling it for 
extra-municipal use to persons resid- 
ing beyond the limits of the city. 
Vernon Irr. Co. vy. Los Angeles, 39 P. 
762, 106 Cal. 237. 

[e] Estoppel.—Parsons diverting 
waters of a river muSt be held to have 
known, as a matter of law, of the ex- 
istence of the successor municipal- 
ity’s preferential right thereto, and 
were not, therefore, misled as to their 
rights and could not claim an estoppel 
against the municipality. City of San 
Diego v. Cuyamaca Water Co., 287 P. 
475, 209 Cal. 105. 

[f] Disturbing consequences to 
others furnish no right to deprive a 
city of its prior and paramount right 
as successor to a pueblo. City of San 
Diego v. Cuyamaca Water Co., 287 P. 
475, 209 Cal. 105. 


63. Lux v. Haggin, 10 P. 674, 69 
Cal. 255; 

64. City of San Diego v. Cuyamaca 
Water Co., 287 P. 475, 209 Cal. 105. 


65. City of San Diego v. Cuyamaca 
Water Co., supra. 
[a] Adverse possession not shown. 


In considering the rights of cer- 
tain persons against the city of San 
Diego in respect of waters of the San 
Diego river, the court pointed out that 
the defense of prescription was not 
established as there had in fact been 
no adverse use and no invasion of an 
established right. City of San Diego 
v. Cuyamaca Water Co., 287 P. 475, 
209 Cal. 105. 


66. City of San Diego y. Cuyamaca 
Water Co., supra. 

[a] Elements of laches lacking.— 
In the above case, which involved the 
rights of the city of San Diego to 
the use of the waters of the San Diego 
river, the court pointed out that the 
city and its officials could not in rea- 
son be charged with laches in the as- 
sertion of a claim with respect to 
which no adverse invasion had oc- 
curred. City of San Diego v. Cuya- 
maca Water Co., 287 P. 475, 209 Cal. 
105. 


67. City of San Diego v. Cuyamaca 
Water Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of a pueblo, to quiet title to its asserted paramount 
right in all the waters of a stream and to enjoin 
diversion, it is not necessary that its complaint 
should contain an allegation that any particular 
quantity of the waters of the stream is necessary for 
the use of the municipal corporation®® or should set 
forth the boundaries and locations of irrigable land 
involved in the suit.°® Where it is decided that 
plaintiff is entitled to the entire surface flow of the 
stream for municipal and domestic purposes, it is 
not necessary for the court, in a decree restraining 
defendants from diverting water from the stream at 
any time, to define the amount of water which would 
be required by plaintiff during a certain part of the 
year.‘° Where, in such suit, plaintiff sought to quiet 
title as against defendants, the court being able fully 
to determine the controversy as between the parties 
litigant, others similarly situated to those who were 
defendants in the action were not necessary par- 
ties,“ 


68. City of Los Angeles v. Hunter, 
105 P. 755, 156 Cal. 603. 


[a] 
erating 
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Where water company was op- 
its plant under 
granted pursuant to state authority, 


[67 C.J.] 1131 


In New Mexico the doctrine or rule as to pueblo 
rights does not apply where the land in the communi- 
ty or settlement which claims pueblo rights was ob- 


tained under a townsite grant from the United 


States.72 


[§ 617] 4. Pollution of, and Other Injuries to, 
Water Supply**—a. In General. The duty of pro- 
tecting its water supply from pollution rests pri- 
marily on the municipality’* or water company’® 
which controls the water. In general there is no 
property right to pollute a stream which will pre- 
vent the taking of steps to protect the stream from 
pollution.7® Statutes and ordinances looking to the 
protection of public or municipal water supply have 
frequently been enacted,** as, for example, statutes 
conferring on municipal corporations authority to 
protect water used for domestic purposes,’*® and 
the validity of such statutes or ordinances has been 
recognized or upheld,?® Thus statutes, ordinances, 
and regulations prohibiting, under penalties, injury 


§ 598. 


franchise; 7g. See statutory provisions; 


and 


69. City of Los Angeles v. Hunter, 
supra. P, 


70. _City of Los Angeles v. Hunter, 
supra. 


71. City of Los Angeles v. Hunter, 
supra. 
72. State v. Tularosa Community 


Ditch, 143 PB. 207, 19 N.M. 352. 


73. Cross references: 


Criminal prosecution for creating or 
maintaining nuisance see Nuisances 
§§ 475-479. 

Pollution of: 


Streams in general see supra §§ 
116-161. 


Waters as nuisance in general see 
Nuisance § 301. 


Provision for pure and wholesome 
water in contract for municipal 
supply see infra §§ 694, 695. 

Use of natural watercourse for drain- 
age or sewerage purpose by munici- 
pal corporation see Municipal Cor- 
porations § 4009. 


Validity of rules or regulations by 
sanitary authorities requiring puri- 
fication of public water supplies see 
Health § 68. 


74. Harvey Realty Co. v. Borough 
of Wallingford, 150 A. 60, 111 Conn. 
352; Bellevue v. Daly, 94 P. 1036, 14 
Idaho 545, 125 Am.S.R. 179, 15 L.R.A. 
N.S. 992, 14 Ann.Cas. 1136. 


[a] Acts in fulfillment of duty.— 
A borough’s giving notice of its in- 
tention to protect its water supply by 
preventing promiscuous bathing was 
an appropriate fulfillment of its duty 
to adopt such precautionary measures 
as are reasonably proper and neces- 
sary for the protection of a public 
water supply. Harvey Realty Co. v. 
Borough of Wallingford, 150 A. 60, 111 
Conn, 352. 


75. Mann v. Des Moines Water Co., 
202 F: 862, 121 C.C.A. 220. See Bourie 
v. Spring Valley Water Co., 97 P. 530, 
8 Cal.App. 588 (to the effect that a 
company supplying water for domes- 
tic purposes must, on furnishing wa- 
ter for a boiler used in operating a 
laundry, use such appliances in con- 
nection with its pipe system as will 
effectually keep water supplied by it 
and once used from returning through 
the feed pipes to the mains, thereby 
preventing the pollution of the water 
in the mains). 


the company was to that extent dis- 
charging a municipal function and 
had the right and duty to protect its 
supply from pollution. Mann v. Des 
Moines Water Co., 202 F. 862, 121 C. 
CAL 22103 


[b] Estoppel. —- Permission of a 
water company given to defendant to 
remove sand from the bed of a river 
which was used for the purpose of 
filtration did not estop the company 
from thereafter objecting to further 
removal of the sand where pollution, 
actual or threatened, was discovered. 
Mann v. Des Moines Water Co., 202 F. 
862, 121 C:.C.A. 220. 


76. Pennsylvania R. Co. v. Saga- 
more Coal Co., 126 A. 386, 281 Pa. 233, 
39 A.L.R. 882 [cert den 45 S.Ct. 228, 
267 U.S. 592, 69 L.Ed. 803]; Common- 
wealth v. Emmers, 70 A. 762, 221 Pa. 
298 [aff 33 Pa.Super. 151]. 


77. See statutory provisions; also 
Newton v. City of Groesbeck, (Tex. 
Civ.App.) 299 S.W. 518 (cit Rev. St 
art 4444), 


fa] Construction and effect of 
statutes and ordinances.—(1) Comp. 
L. (1917) § 786x138, giving incorporat- 
ed towns jurisdiction over streams of 
water used for domestic purposes, 
was applicable to a town which owned 
and distributed a portion of the wa- 
ter of a stream, using part for mu- 
nicipal purposes and selling or rent- 
ing to its inhabitants the right to use 
the remainder. Town of Ophir v. 
Ault, 247 PB. 290,:67 Utah 214. .(2) 
Part of an ordinance prohibiting the 
pollution of the waters of a stream, 
enacted pursuant to authority con- 
ferred by such statute, was definite, 
certain, and valid. Town of Ophir v. 
Ault, supra. (3) The provisions of 
L. (1911) ec 62 § 33, forbidding the dis- 
charge of untreated sewage into 
streams from which a water supply is 
taken, are peremptory, and those de- 
siring to use streams to discharge 
sewage: are primarily actors, and 
must confer with the state board of 
health before resorting to the stream 
for such purpose, North Carolina 
State Board of Health v. Commission- 
ers of Town of Louisburg, 91 S.E. 
1019, 173 N.C. 250. 


Definiteness and certainty of ordi- 
nances in, general see Municipal Cor- 
porations §§ 254, 255. 

Municipal regulations as to water 
in general see Municipal Corporations 


cases supra notes 79-81. 


79. Town of Shelby v. Cleveland 
Mill & Power Co., 71 S.B. 218, 155 N.C. 
196, 35 L.R.A.N.S. 488; Dixon v. Shef- 
fer, 46 Pa.Super. 452; Bountiful City 
v. De Luca, 292 P. 194, 77 Utah 107, 
72 A.L.R. 657. See Board of Purifica- 
tion of Waters v. East Providence, 
133 A. 812, 47 R.I. 431 (recognizing 
validity of statute). 


[a] Particular statutes.—(1) The 
acts of 1905 (P. L. p 260), authorizing 
orders by the state commissioner of 
health for the discontinuance of the 
pollution of streams and providing 
for an appeal to the court of common 
pleas were within the power of the 
legislature. Dixon v. Sheffer, 46 Pa. 
Super. 452. (2) Comp. L. (1917) § 
570x15, as amended by L. (1923) e 11, 
giving cities jurisdiction over streams 
from which water is taken for culi- 
nary and domestic purposes to prevent 
pollution, has been upheld. Bountiful 
City v. De Luca, 292 P. 194, 77 Utah 
107, 72 A.L.R. 657. (8) The legisla- 
ture had power to enact Comp. L. 
(1907) § 206 subd 15, giving a city 
jurisdiction over streams from which 
its water supply is taken to protect 
them from pollution. Salt Lake City 
v. Young, 145 P. 1047, 45 Utah 349, 
Ann.Cas.1917D 1085. (4) L. (1911) 
ec 62 § 33, forbidding the discharge of 
untreated sewage into a stream from 
which a drinking water supply is 
taken, was a valid exercise of the po- 
lice power. North Carolina State 
Board of Health v. Commissioners of 
Town of Louisburg, 91 S.E. 1019, 173 
N.C. 250; Town of Shelby v. Cleveland 
Mill & Power Co., 71 S.E. 218, 155 N.C. 
196,, 35. L-R.ALNIS. 4885) Durham /y. 
Eno Cotton Mills, 54 S.E. 453, 141 N.C. 
OLSS) 7 HESRTASNS So eS 2s 


[b] In Washington (1) a municipal 
ordinance prohibiting Swimming, 
fishing, and boating and other acts on 
a lake owned by the United States 
which had appropriated the waters 
under a state statute, from which 
lake the municipal corporation took 
its water supply, has been upheld as 
against the objections that the United 
States owned the waters and the sur- 
rounding lands (Brown v. City of Cle 
Elum, 255 P. 961, 143 Wash. 606 [ordi- 
nance declared invalid on another 
ground on rearg en banc 261 P. 112, 
145 Wash. 588, 55 A.L.R. 1175]) (2) 
and that the ordinance was unreason- 
able (Brown vy. City of Cle Elum, 
supra). 
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to,8° such as the pollution of,®? streams or other 
sources from which communities draw their water 
supply are usually regarded as valid exercises of 
the police power. Some statutes designed for the 
protection of the sources of a public or municipal 
water supply are aimed at pollution at the point 
of discharge of the polluting matter into the wa- 
ter®? and condemn not only the actual discharge of 
polluting matter into the water** but also the threat 
and menace of such discharge resulting from depos- 
iting polluting matter near the banks.8¢ 


Public use. While the water must be used for a 
public supply, in order that protection may be given 
under the rules or principles here discussed,®° the 
use of the water of a stream by a water company to 
supply the public may be such a publie use as will 
entitle such company to the protection of the stream 
from pollution even though there was no formal 
entry by it after a settlement of a proceeding to con- 
demn the waters of the stream,*® or even though 
such water company obtains its water from another 
company which had by purchase acquired the rights 
of lower riparian owners and which does not have 
the power of eminent domain.§7 


Purification and filtration plant. While the right 
to compel a water company to install a filtration 
plant has been denied where there is no contract ob- 
ligation to do so, and it is not responsible for the im- 
purity of the water,®* where a contract requires that 


80. State v. Perley, 92 S.f. 504, 173 
N.C. 783 [aff 39 S.Ct. 357. 249 U.S. 510, 
63 L.Ed. 735]. 

[a] Exposure of surrounding for- 
ests to fire—(1) Pub. L. (1913) c 56, 
requiring the removal of branches and 
unused timber cut within four hun- 
dred feet from a watershed used to 


352, 99 Vt. 360; 
Cas.19138B 218. 


1914A 1177; 


supply a municipality with water, 
was a valid exercise of the police pow-| cases statute 
er. State v. Perley, 92 S.E. 504, 173 | Campbell, 


NICH TSoe- Ratt 939 S.Ct 35% :249) US: 
510, 63 L.Ed. 735]. (2) Such statute 
eannot be said not to have a proper 


supra note 79. 
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Vt.—State v. Quattropani, 133 A. 
189, 84 Vt. 387, 34 L.R.A.N.S. 190, Ann. 


See People v. Hupp, 123 P. 651, 53 
Golo: 80, 41 LAR.AUNIS, 792, Ann. Cas. 
State Board of Health v. 
City of Greenville, 98 N.Id. 1019, 86 
Ohio St. 1, Ann.Cas.1913D 52 (in both 
upheld); 
384 Philippine 348 (appar- 
ently recognizing rule); 


[§ 617 


the water shall be filtered the fact that a filter put in 
by a water company was adequate when its works 
were constructed does not necessarily excuse it from 
putting in a new one after the old has become inade- 
quate by reason of the municipal corporation’s 
growth and the consequent increase in the demand 
for water.8® An irrigation company which has no 
right to discharge water from its canal into a stream 
used for a water supply cannot insist that the water 
company which uses such stream shall enlarge its 
filtration plant to purify water improperly discharg- 
ed from the canal into the stream.®® <A resolution of 
a municipal council providing for drawing plans for 
erecting a filtration plant for use in connection with 
a water system already established and in operation 
is not a step toward the construction and operation 
of a public utility within the meaning of constitu- 
tional provisions prescribing certain procedure and 
requirements.°t In Ontario a public utilities com- 
mission elected pursuant to a by-law of a municipal 
couneil enacted under the Public Utilities Act has 
no power, obligation, or duty to proceed with the 
construction of a filtration system, the erection of 
which is deemed necessary by the provincial board 
of health, until money therefor has* been provided 
by the municipal council.®? 


Prescriptive right to pollute water. There is au- 
thority for the view that no right to befoul a stream 
supplying water to a municipality can be acquired 


of America, 107 A. 164, 90 N.J.Eq. 425. 


State v. Morse, 80 A. | (2) “Banks” in general see Bank 
CNC Te pass 
85. Commonwealth y. Yost, 46 A. 


845, 197 Pa. 171. 


fa] It is use of water by many 
people that makes it a public use, in 
applying the nuisance doctrine, and 
f not the manner in which the water 
Rivera v.|is taken from a stream for use. 
Pennsylvania R. Co. v. Sagamore Coal 
Co., 126 A. 386, 281 Pa. 233, 39 A.L:R) 
882 [cert den 45 S.Ct. 228, 267 U.S. 592, 


and cases 


relation to the governmental purpose 
of protection. Perley v. State of 
North Carolina, 39 S.Ct. 357, 249 U.S. 
510, 63 L.Ed. 735 [aff 92 S.H. 504, 173 
N.C. 783]. (3) To cut timber within 
four hundred feet of a watershed used 
to supply a city with water and to 
leave branches and unused portions 
thereof in such position that a fire 
may spread to the watershed is a nui- 
sance. State v. Perley, supra. 

81. Ala.—Lewis v. Stein, 
21450) Am Dee 17 7. 

Cal.—People v. Borda, 38 P. 1110, 
105 Cal. 636. 


Conn.—Dunham v. City of New 
Britain, 11 A. 354, 55 Conn. 378. 


Mass.—Sprague v. Dorr, 69 N.E. 
344, 185 Mass. 10. 


N.H.—State v. Griffin, 39 A. 260, 69 
N.H. 1, 76 Am.S.R. 139, 41 L.R.A. 177. 


N.J.—State v. Wheeler, 44 N.J.Law 
88 | State v. Streeper, 5 N.J-.J. 115. 
See Van Cleve v. Passaic Valley Sew- 
erage Com’rs, 60 A. 214, 71 N.J.Law 
574, 108 Am.S.R. 754. 


Pa.—Commonwealth v. Emmers, 70 
A. 762, 221 Pa. 298 [aff 33 Pa.Super. 
151]; Dixon v. Sheffer, 46 Pa.Super. 
452. 

Utah.—Bountiful City v. De Luca, 
992 P. 194, 77 Utah 107, 72 A.L.R. 657; 
Salt Lake City v. Young, 145 P. 1047, 
45 Utah 349, Ann.Cas.1917D 1085. 
pal ee pan OS Me re ER 


16 Ala. 


Exercise of police power by mu- 
nicipal corporation to protect water 
supply beyond territorial limits in 
general see Municipal Corporations § 
234. 


Police power of municipal corpora- 
tions in general see Municipal Corpo- 
rations §§ 200, 211. 


Power of state legislature to dele- 
gate police power to municipal corpo- 
rations see Constitutional Law §§ 357, 
418. 


82. State v. Wheeler, 44 N.J.Law 
88; Department of Health of New 
Jersey v. Chemical Co. of America, 
107 A. 164, 90 N.J.Eq. 425; Jersey 
City v. Flynn, 70 A. 497, 74 N.J.Hq. 
T04 mode 76r Ay 3s "76° N- doa 16 0:74]¢ 
State Board of Health v. Diamond 
Mills Co., 51 A. 1019, 63 N.J.Eq. 111 
[aff 53 A. 1125, 64 N.J.Eq. 793]. 


83. Department of Health of New 
Jersey v. Chemical Co. of America, 
107 A. 164, 90 N.J.Eq. 425. 


84. Department of Health of New 
Jersey v. Chemical Co. of America, 
supra. 


[a] “Banks” (1) is used in L. 
(1918) ¢ 229 § 1 not in the literal 
sense and according to the strict 
definition of the lexicon, but in the 
popular sense aS meaning the im- 
mediate drainage region of lands con- 
tiguous to streams. Department of 
Health of New Jersey v. Chemical Co. 


69 L.Ed. 803]. 


86. Pennsylvania R. Co. v. Saga- 
more Coal Co., supra. 
87. Pennsylvania R. Co. v. Saga- 


more Coal Co., supra. 


88. City of Georgetown vy. George- 
town Water, Gas, Electric & Power 
Co., 121 S.W. 428, 1384 Ky. 608, 24 L.R. 
A.N.S. 303. 


[a] Thus, where a city furnished 
the source of water supply, conveying 
it to a private company, with the 
distinct understanding that water 
furnished from it should be used for 
fire protection and domestic purposes, 
and the water became impure, not 
from negligence of the company, but 
because of bacteria in the source of 
Supply, the company could not be 
compelled to install a filter plant 
where the contract with the city was 
silent on the subject. Georgetown v. 
Georgetown Water, etc., Co., 121 S.W. 
428, 184 Ky. 608, 24 L.R.A.N.S. 308. 


89. Burlington v. Burlington Wa- 
ter Co., 53 N.W. 246, 86 Iowa 266. 


90. Missoula Public Service Co. v. 
Bitter Root Irr. Dist., 257 P. 1038, 80 
Mont. 64. 


91. Shryock v. City of Zanesville, 
110 N.E. 937, 92 Ohio St. 375 (Const. 
art 18 §§ 4, 5). 

92. Re Thorold Public Utilities 
a ar (Ont.) [1927] 3 Dom.L. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
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by prescription after it has been devoted to a public 
In any event, the existence of the right by 
prescription to render running water unfit for drink- 
ing and domestic purposes requires the strictest 
According to some eases, such an alleged 
right must be measured by the enjoyment and does 
not permit pollution to an extent greater than that 
enjoyed when the period of prescription began,°® 
and occasional bathing for an extended period does 
not authorize the establishment of a bath house and 
a publie pool for commercial purposes with result- 
ant pollution of the source of a municipal water sup- 


use.?3 


proof.®* 


ply.®® 


Review of orders looking to protection of waters.°* 
There is authority for the view that no appeal to the 
courts lies from orders of a state board establishing 
general rules and regulations looking to the preven- 
tion of the pollution of the public waters of the state, 
which are made pursuant to statute and are quasi- 
legislative in character,®® notwithstanding the stat- 


93. Martin v. Gleason, 29 N.E. 664, 
139 Mass. 183; Kelley v. New York, 
27 Ney.S. 164, 6 Mise. 516 [aff 35 N-Y. 
S. 1109, 89 Hun 246]; Town of Shelby 
v. Cleveland Mill & Power Co., 71 S.E. 
218, 155 N.C. 196, 35 L.R.A.N.S. 488. 
See Sprague v. Dorr, 69 N.E. 344, 185 
Mass. 10. 


94. McCallum y. Germantown Wa- 
ter Co., 54 Pa. 40. 


95. McCallum v. Germantown Wa- 
ter Co., supra. 

96. Newton vy. City of Groesbeck, 
(Tex.Civ.App.) 299 S.W. 518. 

97. Review of orders of state 
board of health in general see Health 
§§ 85, 86. 

98. Standard Oil Co. of New York 
v. Board of Purification of Waters, 
PLTGA Sos ko I. Lavoe O. 

fa] MNlustration.—The making of 
an order by the board of purification 
of waters establishing general rules 
and regulations under the authority 
given by Pub. L. (1920) c 1914 § 8, is 
a quasi-legislative act from which no 
appeal lies. Standard Oil Co. of New 
York v. Board of Purification of Wa- 
ters, 111 A. 887, 43 R.I. 336. 


99. Standard Oil Co. of New York 
v. Board of Purification of Waters, 
supra. 

1. Nelson v. State Board of Health, 
71 N.E. 693, 186 Mass. 330. 


2. Criminal prosecution for pollu- 
tion of waters of natural watercours- 
es in. general see supra § 161. 


3. Colo.—Durango v. Chapman, 60 
P!) 635; 27 Colo. 169: 


N.J.—State v. Wheeler, 44 N.J.Law 
88; State v. Streeper, 5 N.J.L.J. 115. 


Pa.—Commonwealth v. Emmers, 70 
A. 762, 221 Pa. 298 [aff 33 Pa.Super. 
eal, 


Utah.—Bountiful City v. Granato, 
2920P- 205, 47% Utah 133; People v. 
McCune, 46 P. 658, 14 Utah 152, 35 
L.R.A. 396. 


vVt.—State v. Quattropani, 133 A. 
352, 99 Vt. 360; State v. Morse, 80 A. 
189, 84 Vt. 387, 34 L.R.A.N.S. 190, Ann. 
Cas.1913B 218. 

And see cases supra note 81. 

[a] Complaint charging defendant 
with permitting horses to pasture 
along a stream from which a city’s 
water supply was taken, contrary to 
a city ordinance, enacted pursuant to 
the authority conferred by Comp. L. 
(1917) § 206 subd 15, was _ sufficient 
against demurrer. Salt Lake City v. 
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Young, 145 P. 1047, 45 Utah 349, Ann. 
Cas.1917D 1085. 


4. People v. Hulbert, 91 N.W. 211, 
131 Mich. 156, 100 Am.S.R. 588, 64 L.R. 
A. 265. 


5. Ill—Kenilworth Sanitarium v. 
Village of Kenilworth, 77 N.E. 226, 
220 Tll. 264; City of Springfield v. 
North Fork Outlet Drainage Dist., 249 
Tll.App. 133. 


Md.—Baltimore v. Warren Mfg. Co., 
59 Md. 96. 


Mass.—Martin v. Gleason, 29 N.E. 
664, 139 Mass. 183. 


Mich.—City of Battle Creek v. 
Goguac Resort Ass’n, 148 N.W. 441, 
181 Mich. 241 (equally divided court). 


N.Y.—Village of Monroe v. Ben- 
jamin, Lei INES 5815259 2Ny,. 1305; 
City of New York v. Blum, 131 N.Y.S. 
87, 72 Misc. 248 [mod on other 
ines 135 N.Y.S. 1104, 151 App.Div. 


N.C.—Durham y. Eno Cotton Mills, 
Fis S.E. 453, 141 N.C. 615, .7 L.R.A-N.S. 
321. 


Tex.—Newton v. City of Groesbeck, 
(Civ.App.) 299 S.W. 518. See City of 
Belton v. Central Hotel Co., (Civ. 
App.) 33 S.W. 297 (where the right to 
an injunction was recognized). 


Utah.—Bountiful City v. De Luca, 
292° Pj 194. 77 Utah 107, 72 ALR 657 
(injunction granted in part). 


N.B.—City of St. John v. Barker, 3 
N.B.Eq. 358. 


[a] Bathing.—(1) A riparian own- 
er who owned land abutting on a lake 
from which a municipality drew its 
water supply was not entitled to 
maintain a bathing beach on the 
banks thereof in connection with a 
summer resort, and the municipality 
was entitled to maintain a suit to en- 
join such use. City of Battle Creek v. 
Goguac Resort Ass’n, 148 N.W. 441, 
181 Mich. 241 (equally divided court). 
(2) The right of the municipality to 
an injunction was recognized on the 
further ground that as the common 
grantor of the municipality and de- 
fendant riparian owner had sold to 
the municipality land on the shores of 
the body of water involved for the 
purpose of enabling the municipality 
to establish a waterworks for sup- 
plying water to the inhabitants of 
the city, both such common grantor 
and defendant riparian owner who 
had purchased with knowledge of 
the foregoing facts would be es- 
topped to claim the right to main- 
tain such bathing beach. City of 
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ute creating the board and authorizing the making of 
rules and regulations contains a provision that any 
person aggrieved by any order of the board may ap- 
peal to the supreme court for a reversal thereof on 
the ground that the same is unlawful or unreason- 
able.°® A like rule denying an appeal to a jury from 
general rules and regulations for the protection of a 
water supply, made by the state board of health, has 
been recognized notwithstanding the statutory pro- 
vision permitting an appeal to a jury by any person 
aggrieved by an order passed under the act defining 
the authority of the state board of health.t 


Criminal or penal proceedings.” 
circumstances a criminal or penal proceeding will lie 
for wrongful pollution of waters from which a pub- 
lic supply is taken,* but the liability of an upper 
riparian proprietor to eriminal prosecution for a 
reasonable use of the water has been denied. 


[§ 618] b. Remedies. 
ity® or water company® engaged in furnishing a sup- 


Under certain 


The right of a municipal- 


Battle Creek v. Goguac Resort Ass’n, 
supra (equally divided court). (3) 
Injunction has been granted in deny- 
ing the right of riparian owners 
to pollute water used for domestic 
purposes by residents of a city by 
establishing a public swimming pool, 
and an injunction against a swim- 
ming pool in a river emptying into 
a public water supply was not erro- 
neous on the theory that there had 
been no showing that defendants were 
operating, and had control of, the 
pool, where it appeared that they had 
leased the bath house and were pre- 
paring to rent towels and lockers and 
to permit the use of shower baths by 
those who might use the pool. New- 
ton v. City of Groesbeck, (Tex.Civ. 
App.) 299 S.W. 518 (where the city 
had acquired the right to appropriate 
water under Rev. St. arts 7470-7473). 


[b] Raising ducks.—A city using 
a pond for many years for supplying 
its inhabitants with water for drink- 
ing purposes was entitled to enjoin 
defendant from raising ducks on de- 
fendant’s premises, unless defendant 
permitted certain precautions to pre- 
vent the contamination of plaintiff’s 
water supply by such use, defendant’s 
business having been begun only 
some three years before action 
brought. City of New York v. Blum, 
131 N.Y.S. 87, 72 Misc. 243 [mod on 
other grounds 135 N.Y.S. 1104, 151 
App.Div. 923]. 


[c] As representing public inter- 
ests.—A municipality in such suit 
was vested with all the rights of a 
riparian -owner. City of Springfield 
v. North Fork Outlet Drainage Dist., 
249 Ill.App. 133. 


[d] Defenses.—Defendant cannot 
rely on the defense that others con- 
tribute to the podlution or are the 
chief offenders. City of Springfield 
v. North Fork Outlet Drainage Dist., 
249 Ill.App. 133. 


[e] Temporary injuncticn was 
proper in a city’s suit to restrain a 
drainage district from pursuing the 
construction of an improvement 
where the verified bill and affidavits 
in support of a motion for a tempora- 
ry injunction tended to sustain plain- 
tiff municipal corporation’s conten- 
tion as to resulting pollution although 
the answer, and affidavits of defend- 
ant drainage district tended to sup- 
port its contention to the contrary. 
City of Springfield v. North Fork 
lst Drainage Dist., 249 Ill.App. 
133. 


6. Mann vy. Des Moines Water Co., 
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ply of water to the inhabitants of a municipality to 
maintain a bill for an injunction against acts which 
tend to impair the natural purity of the water and 
render it unfit for yse has been recognized. In some 
jurisdictions estates provide for a resort to the 
courts to protect the purity of a public water sup- 
ply,’ and some statutes make specific provision for 
So also, some statutes 
provide for the abatement by public officers or 
agents, after due notice, of any nuisance likely to 
An injunction against 
an upper riparian owner has beén denied, however, 
on the ground that such owner’s use of his property 
was not unreasonable,'® and on the ground that, re- 


the remedy by injunction.® 


pollute such water supply.® 


OZ Sool LZileeC.C.A. 22205 Or ravas 
Placer Min. Co. v. Mills, 94 F. 909, 37 
C.C.A. 536; Indianapolis Water Co. 
v. American Strawboard Co., 53 F. 
970, 57 F. 1000 [appeal dism 84 F. 
1014]; Missoula Public Service Co. v. 
Bitter Root Irr. Dist., 257 P. 1038, 80 
Mont. 64; Pennsylvania R. Co. v. Sag- 
amore Coal Co., 126 A. 386, 281 Pa. 
233, 39 A.laR. 882 [cert den 45 S.Ct: 
228, 267 U.S. 592, 69 L.Ed. 803]. See 
Com. v. Russell, 33 A. 709, 172 Pa. 508 
(where a decree dismissing a bill 
brought by a water company, to 
which the commonwealth was added 
as a party plaintiff, with the consent 


of the attorney-general, was re- 
versed). 
[a] Discharge from irrigation ca- 


nal.—(1) An irrigation district was 
properly enjoined from releasing wa- 
ters from a canal into a creek, from 
which plaintiff water company sup- 
plied water to a city. Missoula Pub- 
lic Service Co. v. Bitter Root Irr. 
Dist., 257 P. 1038, 80 Mont. 64. (2) 
The comparative injury doctrine was 
not applicable in such case. Missoula 
Public Service Co. v. Bitter Root Irr. 
Dist., supra. (3) The irrigation com- 
pany was not entitled, under Rev. 
Codes (1921) § 7096, to discharge wa- 
ters into a creek, from which a city’s 
supply was obtained by a prior appro- 
priator, and could not base a defense 
on such alleged right. Missoula Pub- 
lic Service Co. v. Bitter Root Irr. 
Dist., supra. 


{[b] Evidence sufficient to support 
decree.—The removal of sand from 
the bed of a stream by teams remoy- 
ing from two to seven loads each a 
day from the top of a municipal wa- 
ter company’s filter bed sufficiently 
showed that the operation threatened 
damage to the water company’s gal- 
Jeries and pollution of the water, en- 
titling it to restrain the same. Mann 
v. Des Moines Water Co., 202 F. 862, 
P21 CiCvAs 2.20; 


[ec] State may join as party plain- 
tiff in a suit by a water company to 
enjoin the pollution of a stream 
which is the source of a public wa- 
ter supply. Pennsylvania R. Co. v. 
Sagamore Coal Co., 126 A. 386, 281 
Pa. 233, 39, A.L.R. 882 [cert den 45 
Siete. cor U.s. o92;, 69) Li Dd V8 63. 


7. See statutory provisions. 
[a] In Connecticut (1) proceed- 
ings under Gen. St. § 2540, 2541 


against a riparian owner to protect 
the water supply of a borough may 
involve the assessment of damages 
against the borough. Harvey Realty 
Co. v. Borough of Wallingford, 150 A. 
60, 111) Conn. (352.. (2) In) view, of 
the course of legislation leading to 
Pub. Acts (1909) c 137 §§ 5, 6 (Gen. 
St. §§ 2540, 2541), touching abatement 
of sources of pollution of reservoirs, 
the owners of an amusement resort, 
unobjectionable except for its prox- 
a ii BE AL Ty > es FS 
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imity to a reservoir, were entitled to 
damages for its abatement by the 
court to which the interested water 
company had applied. Rockville Wa- 
ter & Aqueduct Co. v. Koelsch, 96 A. 
947, 90 Conn. 171. (3). In such case 
the water company, by notifying ad- 
jacent landowners that it would per- 
mit no amusement park on its water 
Shed, acquired no legal rights in the 
lands rendering improper the award 
of damages to the owners in the 
company’s suit to enjoin the park. 
Rockville Water & Aqueduct Co. v. 
Koelsch, supra. (4) A borough’s giv- 
ing of notice of its intention to pro- 
tect the water supply by preventing 
contemplated injury resulting from 
promiscuous bathing was a proper 
means of minimizing damages under 
such statute. Harvey Realty Co. v. 
Borough of Wallingford, supra. 


8. See statutory provisions. 


fal) (In 
to enjoin 


New Jersey (1) in a suit 
a violation of the act of 
March 17, 1899 (4 Comp. St. [1910] p 
5811), aS amended by the act of 
March 4, 1918 (P. L. p 8386), provid- 
ing that polluting matter shall not be 
discharged into any stream or suf- 
fered to remain upon the banks there- 
of above a point where a municipal- 
ity obtains its water supply, it is not 
a good plea that the pollution is not 
perceptible at the municipality in- 
volved, because of mitigation in quan- 
tity and quality of the effluent (De- 
partment of Health of New Jersey v. 
Chemical Co. of America, 107 A. 164, 
90 N.J.Eq. 425), (2) nor that the pol- 
luting water is harmless as diluted 
(Department of Health of New Jer- 
Sey v. Chemical Co. of America, su- 
pra). (3) So also, it is not a defense, 
under this statute, that the pollution 
cannot be traced to spigots in the 
municipality. Department of Health 
of New Jersey v. Chemical Co. of 
America, supra. (4) Defendant may 
not successfully rely on the claim 
that the inhabitants of a municipal- 
ity concerned would not suffer incon- 
venience if the municipal filtration 
plant were of an up-to-date type and 
properly managed. Department of 
Health of New Jersey v. Chemical Co. 
of America, supra. (5) The presence 
of actual injury was not an essential 
element of chancery jurisdiction in a 
suit by the state on the relation of 
the state board of health, under the 
act of 1899 (P. L. p 73 c 41), to en- 
join a factory from discharging its 
refuse into a river, thereby polluting 
the public supplies of potable waters. 
Board of Health v. Diamond Mills 
Paper Co., 51 A. 1019, 63 N.J.Wq. 111. 
(6) After the enactment of L. (1900) 
c 72, amending L. (1899) ce 210, the 
state board of health had no author- 
ity to maintain a bill, under P. L. 
(1899) p 73 ¢c 41, to enjoin a munici- 
pality from discharging the effluent 
of the filtration beds of the munici- 
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gardless of the acts of defendant, plaintiff company 
is not obtaining and cannot obtain a supply of pure 
and wholesome water from the souree then used.1? 
So, in order to permit the grant of an injunction be- 
eause of alleged violation of a statute, the facts must, 
of course, constitute a violation. 
of a municipal corporation to protect by injunction 
its right to a limited use and control of a publie 
highway outside of its limits, duly acquired in order 
to protect from pollution its water supply, has been 
recognized,'* in the absence of such acquisition it 
is improper for a court to grant a permanent in- 
junction sought by such corporation restraining the 
use of such a highway by the public.*4 


i> 


While the right 


The right 


pal sewer into a stream from which a 
public water supply was_ taken. 
Board of Health v. Vineland, 65 A. 
174, 72 N.J.Eq. 289 [aff 68 A. 110, 72 
N.J.Eq. 862]. 


[b] In North Carolina, under the 
statutory provision (L. [1911] c 62 § 
33), that the continued flow and dis- 
charge of untreated sewage _ into 
streams from which a public drink- 
ing supply is taken may be enjoined 
on the application of any person, a 
suit for an injunction could be main- 
tained by the setretary of the state 
board of health notwithstanding the 
state board of health also joined as 
plaintiff. North Carolina State Board 
of Health v. Commissioners of Town 
DE ae et 91 S.B. 1019, 173 N.C. 


9. See statutory provisions. 


10. People v. Elk River Mill, ete., 
Co., 40 P. 531, 107 Cal. 221, 48 Am.S.R. 
125; Helfrich v. Catonsville Water 
CO Z27 A NT2, 74 Mid: 269" “13: Le beAes 
117, 28 Am.S.R. 245; Bountiful City 
v. De Luca, 292 P. 194, 77 Utah 207 
72 A.L.R. 657 (den in part). 


11. Topeka Water Supply Co. v. 
Potwin, 23 P. 578, 43 Kan. 404. 


12. Selectmen of Rockport v. El- 
well, 106 N.E. 994, 219 Mass. 287. 
[a]. Thus a town, suing to enjoin 


defendant, under Rev. L. c 74 §§ 124, 
126, from polluting a pond forming 
the source of water supply of the 
town, did not establish a case, where 
there was no tributary flowing into 
the pond, or a filter basin located 
there and the master’s finding nega- 
tived the contention that defendant 
had discharged polluting matter into 
the pond itself. Selectmen of Rock- 
port v. Elwell, 106 N.E. 994, 219 Mass. 
287, 288 (where the court also said 
that “the master found that no ac- 
tion, with reference to the defend- 
ant’s factory or business, has been 
taken by the board of health of the 
town . . . ywnder the provisions 
of R. L. c. 75, § 91; nor by the State 
board of health under R. L. c. 75, §§ 
108, 109’). 


13. Board of Water Com’rs v. Bel- 
land, 129 N.W. 889, 113 Minn. 292. 


14. Board of Water Com’rs v. 
Belland, supra. 


fa] Thus it was improper to grant 
a permanent injunction, without con- 
dition, to prevent the removal of a 
fence placed across a highway in a 
town leading to a source of water 
supply by city authorities, where the 
city had acquired no right in the 
highway by condemnation or other- 
wise, although the fence would be 
beneficial in preventing pollution of 
the water. Board of Water Com’rs 
aoe 129 N.W. 389, 113 Minn. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of a municipal corporation to maintain a suit for 
specific performance of a valid and enforceable con- 
tract with a water company requiring the filtering 
of water has been recognized.'® 


Action for damages. The right of a municipal 
corporation to maintain an action for damages re- 
sulting from the permanent destruction of its wa- 
ter supply by pollution, of the source has been ree- 
ognized.t® In such action ordinary rules for meas- 
uring damages for permanent injury to realty by the 
pollution of a stream!’ do not apply,'® and it has 
been held that in such action plaintiff is entitled to 
recover the cost of acquiring and installing another 
adequate and enduring supply of water of a similar 
quality, quantity, and dependability as that which 
was destroyed.t® In an action by an individual who 
has been furnishing water through pipes for pay to 
certain consumers against a municipal corporation 
for damages based on defendant’s pollution of the 
source of plaintiff’s supply, evidence of prior pol- 
lution of. the water by surface drainage is admissi- 
ble, not to justify defendant’s acts,*° but to show 
that the water was so contaminated by causes other 
than the-acts of defendant that such acts did not 
cause injury to plaintiff.?+ 


Remedies of persons affected by acts of municipal- 
ity. While a municipal corporation may be enjoined 
from improperly interfering with the right of the 
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owner of property to make reasonable use of it, in 
making a purported attempt to protect the muniei- 
pal water supply,?? the decree granting relief should 
be limited to restraining the municipal corporation 
from interfering with the recognized rights of such 
owner while exercised in a reasonable manner.?* An 
injunetion against the enforcement of a valid and 


-applicable municipal ordinance looking to the pro- 


tection of a water supply is, of course properly re- 
fused.?2* Where a statute provides that when the 
state board of health, for the protection of a water 
supply from contamination, makes orders or regula- 
tions requiring the construction of a sewerage sys- 
tem, the municipality or corporation benefited shall 
pay all damages for injury to any manufacturing or 
industrial enterprise occasioned by the enforcement 
of the order or regulation of the board, a person 
may not recover damages under such statute in the 
absence of an order or regulation requiring the con- 
struction of any sewerage system affecting the prop- 
erty of such person for the benefit of the water 
supply of defendant municipality.?° 


[§ 619] 5. Proceedings To Protect Rights.2* An 
individual or corporation owning water rights and 
engaged in furnishing a supply to a municipality 
and its inhabitants may maintain actions at law or 
suits for injunction against persons who unlawfully 
divert water or otherwise interfere with its rights ;?7 
and the same is true of a municipal corporation?’ 


15. Burlington v. Burlington Wa- 21. Kevil v. City of Princeton, su- 27. Murry v. Nixon, 79 P. 643, 10 
ter Co., 53 N.W. 246, 86 Iowa 266. pra. iaohe 8, Speake Matt Gas & Water 
16. Roxana Petroleum Corporation 22, Heaton v. Chester, 111 N.Y.S.} Sv. Delaware, L. & W. R. Co., 88 
v. City of Pawnee, 7 P.(2d) 663, 155| 725, 59 Misc. 558 [aff 121 N.¥.S. 1135,] A, 24, 240 Pa. 604, 47 L.R.A.N.S. 710; 
Okl. 141. 137 App.Div. 892, mod on other] Stowell v. Johnson, 26 P. 290, 7 Utah 


{a] Demurrer to petition held 
properly overruled. Roxana Petrole- 
um Corporation v. City of Pawnee, 
7 P.(2d) 668, 155 Okl. 141. 


[b] Instructions held sufficient see 
Roxana Petroleum Corporation v. 
ee of Pawnee, 7 P.(2d) 663, 155 OKl. 


[ce] Evidence held sufficient to: 
(1) Uphold a finding that the water 
supply was permanently destroyed. 
Roxana Petroleum Corporation  v. 
City of Pawnee, 7 P.(2d) 663, 155 Okl. 
141. (2) Connect certain defendant 
with the pollution of the source of 
supply. Roxana Petroleum Corpora- 
tion v. City of Pawnee, supra. 


17. Measure of damages for pollu- 
tion of stream in general see supra § 
160. 


18. Roxana Petroleum Corporation 
v. City of Pawnee, 7 P.(2d) 663, 155 
Okl. 141. 


19. Roxana Petroleum Corporation 
v. City of Pawnee, supra. 


[a] Additional items.—(1) In ad- 
dition to the cost of the new supply 
plaintiff was entitled to recover the 
reasonable and necessary expenses 
incurred for a reasonable time in pro- 
viding a temporary supply pending 
the acquisition of a permanent supply 
(Roxana Petroleum Corporation v. 
City of Pawnee, 7 P.(2d) 663, 155 Okl. 
141), (2) and also the cost of main- 
taining the new supply im case the 
acquisition of a new supply should 
require the adoption of a plan under 
which the delivery of water to the 
point or place at which the original 
supply was obtained was necessarily 
more expensive (Roxana Petroleum 
Corporation v. City of Pawnee, su- 
pra). 

20. Kevil v. City of Princeton, 
(Ky.) 118 S.W. 368. 


grounds 95 N.E. 768, 202 N.Y. 603]; 
George v. Chester, 111 N.Y.S. 722, 59 
Mise) 553) lathiel2d) Ni S.peld 30 137, 
App.Div. 889, mod on other grounds 
95 N.E. 767, 202 N.Y. 398]. 

[a] Attempt to enforce regula- 
tions of state commissioner of health. 
—(1) The rule was applied in a case 
in which the municipal corporation 
had attempted to give effect to cer- 
tain regulations adopted by the state 
commissioner of health, pursuant to 
Public Health L. (1893) ec 661, as 
amended by L. (1904) ¢ 484, without 
making compensation (George v. Vil- 
lage of Chester, 111 N.Y.S. 722, 59 
Mise—558. [aft 21 Nay Siell3il;. 137, 
App.Div. 889 (mod on other grounds 
95 N.E. 767, 202 N.Y. 398)]), (2) even 
as to a plaintiff who had conveyed 
to defendant municipality land on the 
body of water involved, where such 
conveyance reserved the right to use 
the water for the purpose of allow- 
ing stock to water therein, and for 
other purposes for which the water 
was then being used by the grantor 
(Heaton v. Village of Chester, 111 N. 
Y.S. 725, 59 Mise. 558 [aff 121 N.Y.S. 
1135, 137 App.Div. 892 (mod on other 
grounds 95 N.E. 768, 202 N.Y. 603)]). 


23. Heaton v. Village of Chester, 
95 N.E. 768, 202 N.Y. 603; George v. 
Village of Chester, 95 N.E. 767, 202 
ING Yeo o Sep LING | baler NeW coeds oak kia 
App.Div. 889 (aff 111 N.Y.S. 722, 59 
Misc. 553) ]. 

24. Brown vy. City of Cle Elum, 255 
P. 961, 143 Wash. 606 [ordinance de- 
elared invalid on ground not origi- 
nally asserted on rearg en banc 261 
P. 112, 145 Wash. 588, 55 A.L.R. 1175]. 


25. Merritt v. New York, 47 N.Y. 
S. 506, 21 App.Div. 165 [app dism 59 
N.E. 706, 166 N.Y. 591]. 

26. Protection against pollution 
see supra § 618. 


215; Bradford v. Pickles, [1895] A.C. 
587; Brymbo Water Co. v. Lester’s 
Lime Co., 8 Reports 329. 


[a] Interest of water company.— 
It has been held that a water compa- 
ny was entitled to an injunction to 
prevent a railroad company from 
wrongfully diverting the water of a 
stream at a point above the water 
company’s plant to a reservoir sever- 
al miles distant to be used for rail- 
road purposes, whether the water 
company claimed as a lower riparian 
Owner or by condemnation of the 
stream. Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., 88 A 245 
240 Pa. 604, 47 L.R.A.N.S. 710. 


28. Cal.—City of Gilroy v. Kell, 
228 P. 400, 67 Cal.App. 734. 


_ N.Y.—Village of Monroe v. Ben- 
jamin, 181 N.B. 581, 259 N.Y. 305. 
Pa.—Haupt’s Appeal, 17 A. 436, 125 
Pay 214,938 DR: As 586; 
Tex.—Grogan v. City of Brown- 
wood, (Civ.App.) 214 S.W. 532. 


Utah.—Springville vy. Fullmer, 27 
P. 577, 7 Utah 450. 


Wis.—Milwaukee v. Herman Zoehr- 


laut Leather Co., 90 N.W. 187, 114 
Wis. 276. 
[a] Illustrations.—(1) The right 


to an injunction to protect rights has 
been recognized (Village of Monroe 
v. Benjamin, 181 N.E. 581, 259 N.Y. 
305), (2) as, for example, in respect 
of an improper diversion (Haupt’s Ap- 
peal, 17 “A. 486, 125°Pas 211) 13 aeReAS 
536; Springville v. Fullmer, 27 P. 
577, 7 Utah 450). (3) Where a city 
has authority to maintain water- 
works and furnish water to consum- 
ers, its right to recover for water 
clandestinely taken from its mains, 
in a suit in the nature of an action 
of conversion, is not affected by the 
faet that it is a municipal corpora- 
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or water district?® which owns and operates its 
own waterworks. In order, however, that an in- 
junction may be granted to prevent defendant 
from taking water from a stream, it must appear 
that plaintiff has duly acquired the right to use 
water from such stream,?° and it must be shown 
that. plaintiff’s right is superior to that of defend- 
ant;! like rules have been recognized in an action 
on the ease based on the alleged wrongful taking of 
the waters of a spring.?? The right of the state 
through the attorney general to maintain a suit to 
prevent the unlawful diversion of waters of a stream 
has been recognized.** Thus, where the legislature 
has enacted a valid statute forbidding the diversion 
of water for a stated purpose,** as, for example, 
through pipes, conduits, and the like, into another 
state,?° the unlawful diversion for that purpose may 
be restrained at the instance of the attorney-general, 
but a borough does not stand in such relation to the 
public or to the potable water of the state as to 
enable it to sue on behalf of the puble to restrain 


WATERS 


[§§ 619-620 


the conveyance by pipe line of such water out of the 
state.2® In a suit by the attorney-general to pre- 
vent a water company from diverting water from a 
stream, the court has declined to pass on the ques- 
tions as to whether various municipalities had the 
power to appropriate water for a water supply,*" 
and as to the validity of certain contracts by which 
various municipalities sought to obtain a supply from 
other parties to the contracts,?® where the munici- 
palities were not parties to the suit. 


[§ 620] B. Municipal Waterworks—1. Construc- 
tion or Acquisition®®°—a. In General. While a pub- 
lic corporation, created for certain municipal purpos- 
es specified in its charter, may not acquire or con- 
struct a general waterworks system in the absence 
of specific authorization from the legislature where 
the supplying of water generally is not one of such 
specified purposes,*® subject to certain restrictions 
and limitations municipal corporations usually have 
power to construct or acquire a system of water- 
works to furnish water for municipal purposes and 


tion, nor by the fact that it has es- 
tablished water rates and is empow- 
ered to collect such rates from con- 
sumers as taxes are collected. Mil- 
waukee v. Herman Zoehrlaut Leather 
Co., 90 N.W. 187, 114 Wis. 276. 


[b] Evidence.—(1) In a suit by a 
city to restrain interference with 
plaintiff's prescriptive right to take 
water from certain creek, deeds exe- 
cuted by defendant’s predecessor in 
interest forty years before, transfer- 
ring lands further up the creek and 
reserving the right of way and privi- 
lege of taking water to plaintiff's 
predecessor in interest, were admissi- 
ble as showing recognition of the 
water rights (City of Gilroy v. Kell, 
228 RP. 400, 67 Cal.App. 734), (2) al- 
though not as furnishing notice to de- 
fendants (City of Gilroy v. Kell, su- 
pra). 

{c] Findings and  decree,—(1) 
Where a decree specifically stated 
that plaintiff city was, by reason of 
its prescriptive water right, entitled 
merely to replace its worn-out pipe 
with mew pipe of the same size, and 
in the same place and in same grade, 
it was not necessary that the findings 
and decree state the exact number of 
gallons of water which the city could 
take each day. City of Gilroy v. 
Kell, 228 P. 400, 67 Cal.App. 734. (2) 
Where a city was entitled to priority 
in the use of waters of a navigable 
stream, which it had dammed, for the 
domestic uses of its inhabitants, as 
against other riparian proprietors 
who were using the waters for irri- 
gation, at the city’s suit the court 
should have issued a restraining or- 
der preventing the irrigators from 
using the water for irrigation pur- 
poses until further order, and should 
not have perpetually restrained them 
from using the waters for irrigation 
in so far as the use would interfere, 
or threaten to interfere, with the 
city’s obtaining water in sufficient 
quantities to supply the domestic 
needs and general municipal purposes 
Gino el bya UGhOSan ways a yOlly . .Of 
Brownwood, (Tex.Civ.App.) 214 S.W. 
532), (3) at least where it appeared 
that the city was selling water for 
other than domestic and municipal 
purposes (Grogan y. City of Brown- 
wood, supra). 


{d] Rights of others not parties. 
—The rights of a borough or others 
who are not parties to a suit to en- 
join diversion may not be determined, 
In re Haupt’s Appeal, 17 A. 436, 125 
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29. Coachella Valley County Wa- 
ter Dist. v. Stevens, 274 P. 538, 206 
Cal. 400. 

[a] County water district (1) or- 


ganized under ‘St. (1913) p 1049, 
amended by St. (1923) p 312, had au- 
thority to sue to prevent diversion, 
in its own right (Coachella Valley 
County Water Dist. v. Stevens, 274 P. 
538, 206 Cal. 400) (2) and as repre- 
sentative of the landowners in the 
district (Coachella Valley County 
Water Dist. v. Stevens, supra). 


{b] Complaint held sufficient as 
stating a cause of action in a suit 
to enjoin diversion see Coachella Val- 
ley County Water Dist. v. Stevens, 
274 P. 538, 206 Cal. 400. 


[c] Defenses.—Defendant could 
not defeat a suit to enjoin diversion 
brought by a county water district 
organized under St. (1913) p 1049, 
amended by St. (1923) p 312, on be- 
half of the landowners and users of 
water in the district on the ground 
that as a landowner of the district 
he was subject to taxes or assess- 
ments levied by the district and that 
a portion of the revenue of the dis- 
trict was devoted to the cost of pros- 
ecuting the suit. Coachella Valley 
County Water Dist. v. Stevens, 274 P. 
538, 206 Cal. 400. 


30. Miller v. City of Ballinger, 
(Tex.Civ.App.) 204 S.W. 1173. 


[a] Thus a municipal corporation 
Owning a waterworks system was not 
entitled to an injunction restraining 
others from using water from a 
stream, where it did not show that it 
had the right to use waters. from 
such stream as a riparian owner, or 
by limitations, or by permit, under 
Acts 33d Leg. ce 171, 172 (Vernon 
Sayles’ Civ. St) Annot. [1914] arts 
5107—1 to 5107—105), and Acts 34th 
Leg. c 138, with reference to use of 
public waters. Miller v. City of Bal- 


linger, (Tex.Civ.App.) 204 S.W. 1173. 
31. Philadelphia v. Spring Garden, 
7 Pa. 348; Barre Water Co. v. Carnes, 


27 A. 609, 65 Vt. 626, 21 L.R.A. 769, 
36 Am.S.R. 891. 


32. South Shields Water-works 
Co. v. Cookson, 15 L.J.Exch. 315. 


{a] Defendant’s right to sink 
wells, where the effect was to draw 
off water from springs belonging to 
a water supply company, was appar- 
ently recognized. South Shields Wa- 
ter-works Co. v. Cookson, 15 L.J. 


Exch. 315. 


33. Wilson v. East Jersey Water 
Co., 79 A. 440, 78 N.J.Eq. £40; Wilson 
v. East Jersey Water Co., 79 A. 440, 
78 N.J.Eq. 329. 


[a] aches and estoppel.—Where 
municipalities have the right to di- 
vert the waters of the streams of the 
state for municipal purposes, the 
state is not prevented by laches or 
estoppel from restraining diversion 
of water of a stream merely because 
it stood by for many years and al- 
lowed a corporation without objection 
to acquire riparian lands, establish a 
filter plant and reservoirs, and lay 
pipes to supply water to municipali- 
ties and to divert the water for the 
municipalities under contracts to sup- 
ply them with water, the state not 
having notice of the contents of un- 
recorded contracts between the mu- 
nicipalities and the corporation. Wil- 
son v. Hast Jersey Water Co., 79 A. 
440, 78 N.J.Eq. 329. 


Attorney-general in general see At- 
torney-General 6 C.J. p 804. 


84 McCarter v. Hudson Water 
Co., 65 A. 489, 70 N.J.Eq. 695, 14 L.R. 
AGNLS. 197%, 118" AmS Rin 75400 Ol eAmamne 
Cas. 116 hath 28'S: Ct 529 200) anmes 
349, 52 L.Ed. 828, 14 Ann.Cas. 560]. 


35. New York, etc., Water Co. v. 
Borough of North Arlington, (N.J. 
Ch.) 75 A. 177; McCarter v. Hudson 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
Ta LERAACNGSs 97 1S em Soke ovine 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 


Rei 349, 52 L.Ed. 828, 14 Ann.Cas. 
386. New York, etc., Water Co. v. 


Borough of North Arlington, 
Che iorAn 1 tt 
37. Wilson vy. East Jersey Water 
Co., 79 A. 440, 78 N.J.Eaq. 329. 
38. Wilson v. East Jersey Water 
Co., supra. 
39. Cross references: 
Right to establish as affected by 
grant of franchise or privilege to 
ete) company see infra §§ 621, 


Supply and distribution of water by 
municipal corporation see infra 8§§ 
682-773. 

Water rates and other charges see in- 
fra §§ 784-838. 

40. Mayo v. Dover, etc., Fire Co., 

53 A. 62, 96 Me. 539. 

Water districts see infra § 644. 


(NJ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bih 


| 


—— 


§ 620] 


for the use of the inhabitants,4! and the existence 
of authority of the legislature to confer such power 
on a municipal corporation,*? and the validity of 
statutes enacted pursuant to sueh authority,*? have 
been recognized or upheld. Statutes have provided 
for the organization of water districts and for the 
establishment or acquisition by them of waterworks 
systems,** and other statutes have provided for the 
establishment of waterworks systems by counties*? 
and of artesian wells on the application by freehold- 
ers to a designated county official.4° While, in the 
creation of a system of waterworks for the pur- 
pose of protection against fire, flushing sewers, or 
other uses pertaining to the public health or safe- 
ty, a municipal corporation exercises a governmental 
funetion,**? usually the power to provide a system 
to furnish water to consumers is not regarded as 
governmental or legislative in character, but is pro- 
prietary,*® and in the exercise of the power the mu- 
nicipal corporation is governed by substantially the 
same rules that govern a private individual or cor- 
poration.*® The power of a municipal corporation 
which is authorized to construct and operate a dam 
as part of a waterworks system to enter into a con- 
tract with another for the construction and opera- 
tion of such dam by such other has been recognized 
even in the absence of direct legislative authority.®° 
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The question as to whether the construction and op-_ 
eration by a municipal corporation of a system of 
waterworks, determined upon in a lawful manner, 
would be an economical and wise enterprise is not 
usually at least a matter for judicial inquiry.®! The 
authority of the legislature, under its power giv- 
en by constitutional provision to repeal or alter 
laws or acts affecting corporations, to provide for 
a method by which a corporation may acquire 
an existing system owned by a water company has 
been recognized, notwithstanding the existence in 
the franchise granted by the municipality concerned 
to such water company of a provision as to pur- 
chase.°* In Ontario a public utilities commission 
elected pursuant to a by-law of a municipal council 
enacted under the Public Utilities Act has no power, 
obligation, or duty to proceed with the construction 
of waterworks until money therefor has been pro- 
vided by the municipal council.*? 


Provision for payment by municipality of tax on 
property of a contractor who agrees to construct a 
supplemental water system and deliver water to the 
municipality has been upheld.*+* 


Submission to voters. Statutes sometimes pro- 
vide for a vote of the electors of a municipality as a 
prerequisite to the establishment or acquisition of 
a municipal or public system.®® 


41. See Municipal Corporations §§ 
2304-2307. 


42. Mayo v. Dover, etc., Fire Co., 
DomwAs. O25 1010 NEC. Lb oor 


43. Mayo v. Dover, etc., Fire Co., 
supra. 


44. See infra §§ 638-650. 
45. See statutory provisions. 


[a] Particular statutes.—(1) Act 
Assem. (1926) c 284, authorizing cer- 
tain counties to establish a water 
system was held applicable to Ar- 
lington county (Kirkpatrick v. Board 
of Sup’rs of Arlington County, 136 S. 
BE. 186, 146 Va. 113), (2) and such 
county might act either under such 
statute or under Act Assem. (1922) 
c 260, which is expressly applicable 
to such county (Kirkpatrick v. Board 


of Sup’rs of Arlington County, su- 
pra). 
46. See statutory provisions; also 


State v. Dry Run Artesian Well Bd. 
of Assessment, 45 N.W. 38, 1 S.D. 62 
(construing and applying L. [1887] 
Oa TPs 

47. Eastern Illinois State Normal 
School v. City of Charleston, 111 N.E. 
573, 271 Ill. 602, L.R.A.1916D 991 [aff 
193 Ill.App. 600]. See Massena v. 
St. Lawrence Water Co., 214 N.Y.S. 
113, 126 Misc. 524. 


48. Wichita Water Co. v. City of 
Wichita, 234 F. 415; Omaha Water 
Co. v. City of Omaha, 147 F. 1, 77 C. 
ClAe267, 12) Ui ReAUN.S.2 186,08) Anns 
Cas. 614; Little Falls Electric & Wa- 
ter Co. v. City of Little Falls, 102 F. 
663; Illinois Trust & Sav. Bank v. 
City of Arkansas City, 76 F. 271, 22 
CiG.A. 171; “Ampt v. Cincinnati, 2 
Ohio N.P.N.S. 489; Ebell v. City of 
Baker, 299 P. 313, 137 Or. 427; Tone 
v. Tillamook City, 114 P. 938, 58 Or. 
382. Compare Asher v. Hutchinson 
Water, Light & Power Co., 71 P. 813, 
66 Kan. 496, 61 L.R.A. 52. 


Maintenance and operation see in-| 
fra § 633. ; 

49. Illinois Trust & Sav. Bank v. 
City of Arkansas City, 76 F. 271, 22 
C.C_\A. 171; Tone v. Tillamook City, 
T4938; no SmOL. nose. 
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50. Hau Claire Dells Improvement 
Co. v. City of Eau Claire, 179 N.W. 2, 
172 Wis. 240. 


[a]. Thus, in the exercise of its 
proprietary function to operate a wa- 
terworks system, a city can, without 
direct legislative authority, contract 
to have another build and operate the 
dam for the system, and secure the 
latter by a lease of the dam and so 
much of the water power as the city 
did not need for itS own purpose. 
Eau Claire Dells Improvement Co. v. 
City of Eau Claire, 179 N.W. 2, 172 
Wis. 240. 


51. Phcenix Water Co. v. Phenix, 
84 P. 1095, 9 Ariz. 430 [appeal dism 
ieee 786, 204 U.S. 674, 51 L.Ed. 


52. Superior Water, Light & Pow- 
er Co. v. City of Superior, 181 N.W. 
113, 183 N.W. 254, 174 Wis. 257. 


53. Re Thorold Public Utilities 
reaver, (Ont.) [1927] 3 Dom.L. 


54. Hevelone v. City of Beatrice, 
234 N.W. 791, 120 Neb. 648. 


55. See statutory provisions; also 
Municipal Corporations §§ 2342-2347. 


[a] Calling election and submis- 
sion of questions.—(1) Under the act 
of June 8, 1906 (P. L. p 664), entitling 
a city other than those of the first 
class to purchase or otherwise ac- 
quire waterworks, the city council 
cannot adopt the provisions of the act 
by submitting the question of its 
adoption to the voters, so coupled 
with a proposition for the issue of 
bonds, that the voters could not vote 
for or against one proposition without 
voting for or against the _ other. 
Twitchell v. Sea Isle City, 73 A. 75, 78 
N.J.Law 165. (2) Under some stat- 
utes a special election to determine 
the question as to the municipality’s 
entering into a contract with a corpo- 
ration for the construction and opera- 
tion of a waterworks system by such 
corporation may be called by resolu- 
tion and the enactment of an ordi- 
nance for that purpose is not neces- 
sary. Hevelone v. City of Beatrice, 
234 N.W. 791, 120 Neb. 648. (3) Thus 


special elections, called pursuant to 
the provisions of Comp. St. (1929) §§ 
16-652 and 16-659, in cities of the 
first class, having over five thousand 
and under twenty-five thousand in- 
habitants, may be called by resolu- 
tion. Hevelone v. City of Beatrice, 
supra. (4) Such statutes are in pari 
materia. Hevelone v. City of Beatrice, 
supra. (5) Particular notice of a 
special election and publication there- 
of under such statute has been held 
sufficient. Hevelone y. City of Bea- 
trice, supra. (6) Ordinance provisions 
as to a plan for the creation of a fund 
out of which bonds were to be paid, 
to be submitted to the voters, should 
comply with statutory requirements 
(Aylmore v. Seattle, 92 P. 932, 48 
Wash. 42), (7) as should the plan in 
this regard, which is actually submit- 
ted to the voters (Aylmore v. Seattle, 
supra). (8) For ordinance and notice 
and other matters as to submission 
held sufficient see Langdon v. City of 
Walla Walla, 193 P. 1, 112 Wash. 446. 


[b] Adoption by voters present at 
election.—(1) St. (1904) p 469 ec 457, 
authorizing a town to establish a wa- 
ter system after acceptance of the act 
by ‘‘two thirds of the voters present 
and voting thereon at a meeting duly 
called for the purpose,” did not re- 
quire acceptance by two thirds of all 
the voters of the town (Seward v. Re- 
vere Water Co., 87 N.E. 749, 201 Mass. 
453); (2) but a vote adopted by two- 
thirds of all the voters present was 
sufficient (Seward vy. Revere Water 
Co., supra). (3) ‘Majority vote of le- 
gal voters” of a city required in a 
special election relating to a contract 
for the construction and operation by 
individuals or corporations of a sup- 
plementary water system, under 
Comp. St. (1929) § 16-659, means a 
majority of the voters voting at the 
election, not of those qualified and not 
voting. Hevelone v. City of Beatrice, 
234 N.W. 791, 120 Neb. 648. (4) The 
record disclosed substantial compli- 
ance with such statutory requirement 
as to majority vote. Hevelone v. City 
of Beatrice, supra. 


[ce] Effect of vote.—The decision 
of the vceters of a village under Vil- 
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Regulation or control by state commission or 
board. Under some statutes a municipality is not 
subject to the supervision and control of the public 
service commission in respect of the acquisition or 
construction of a water system by such corpora- 
tion,®® but under other statutes the consent of the 
publie service commission must be secured by a mu- 
nicipality, under certain circumstances, where the 
municipality seeks to extend its mains into a locality 
already supplied by a water company®’ or where 
it seeks to acquire an existing system.°* Where, 
pursuant to statute, a municipality has sought and 
obtained the consent of a state commission to the 
construction of a water plant, while a court in re- 
viewing the determination of the commission cannot 
substitute its judgment for that of the commis- 
sion,®® if the commission’s order is arbitrary, and 
palpably eontrary to the facts, the court may prevent 
the unlawful assumption of power.®° 

[§ 621] b. Choice of Methods and Existence of 
Other System.*1 There is authority for the view 
that where a municipal corporation is authorized by 
statute to establish a waterworks system by a cer- 
tain method it may not establish a system by an- 


lage L. §§ 221-223 (Consol. L. c 641), 
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works Co. v. Conservation Commission 


[§§ 620-621 


other method.*? So, under some statutes, a munici- 
pality which is authorized to obtain a water supply 
either by constructing and operating its own works 
or by contracting with a private corporation to fur- 
nish the supply may not adopt both methods and 
have both systems in operation at the same time,®* 
but this rule has apparently been so limited as to 
apply only to supplying water for the use of the in- 
habitants of the municipality®* and not to supplying 
water for municipal purposes as distinguished from 
supplying for the use of inhabitants;°® and, where 
the purpose of a contract with a water company is to 
supply water for municipal purposes and not for 
the use of the inhabitants, the municipality is not 
thereby prevented from establishing its own sys- 
tem to furnish water to its inhabitants,°® and a 
contraet to supply water for a particular municipal 
purpose which does not require the laying of any 
additional mains or pipes by the water company does 
not prevent the municipality from constructing its 
own system.®* According to some cases, in the ab- 
sence of the existence of any exclusive franchise 
or privilege,** the mere fact that there is an exist- 
ing water system in a municipality,®® or that the 


ough ordinance requiring persons, 


as to whether the municipality should 
own its own water system was not 
subject to review by the courts. Vil- 
lage of Waverly v. Waverly Water- 
eee Co 7125 INGY.Si339) 469) Mise: 
73. 

{d] Additional work.—Where the 
original plans for a waterworks au- 
thorized by election were insufficient, 
and additional work was done to com- 
plete the works, the entire construc- 
tion was part of one establishment, 
for which an election authorizing the 
entire waterworks was required. 
Mote v. Incorporated Town of Car- 
lisle, 233 N.W. 695, 211 Iowa 392. 


[e] Disqualification of voters not 
shown see Davis v. Saluda, 145 S.E. 
412, 147 S.C. 498. 

Submission of question as to pur- 
chase of existing system: 


In general see infra § 622. 
Contract for purchase see infra § 624. 


56. Culpepper v. Phenix City, 113 
So. 56, 216 Ala. 318. See Public Serv- 
ice Commission of Missouri v. City of 
Kirkwood, 4 S.W.(2d) 773, 219 Mo. 562. 


[a] Statutes not conflicting.—In 
Alabama statutes empowering munic- 
ipalities to construct waterworks do 
not conflict with statutes providing 
for the regulation of public utilities. 
Culpepper v. Phenix City, 113 So. 56, 
216 \Ala, 318. 


[b}] In New Jersey the fact that 
the consents of the department of 
conservation and development and of 
the North Jersey district water sup- 
ply commission had not been obtain- 
ed prior to a contract for the construc- 
tion of a water system did not render 
the contract void. Mundy vy. Raritan 
Tp., 144 A. 162, 7 N.J.Misc. 78., 

Regulation of: 

Operation in general see infra § 633. 


Hates and charges see infra §§ 796-— 
810. 


57. See infra § 621. 


58. See infra § 622. 
59. People ex rel. Sidney Water- 
works Co. v. Conservation Commis- 


sion of State of New York, 161 N.Y.S. 
522,175 App.Div. 5. 


60. People ex rel. Sidney Water- 


of State of New York, supra. 


[a] Consent improperly granted.— 
On certiorari to review an order of the 
conservation commission approving an 
application of a village for the con- 
struction of a water system voted by 
its taxpayers, it was held that the evi- 
dence did not show a public necessity 
therefor, and the order was annulled, 
and the matter remitted to the com- 
mission for further consideration. 
People ex rel. Sidney Waterworks Co. 
v. Conservation Commission of State 
OF ay York, 161. N.Y.S. 522, 175 App. 

iv. .5i 


61. Exclusive franchise of water 
company affecting establishment of 
Abas by municipality see infra § 


Power of municipal corporation as 
affected by existence of private sys- 
tem in general see Municipal Corpora- 
tions § 2306. 


62. Austin v. McCall, 68 S.W. 791, 
95 Tex. 665. 


63. Pennsylvania Water Co. v. 
Pittsburg, 75 A. 945, 226 Pa. 624: Dor- 
rance v. Bristol Borough,-73 A. 1015, 
224 Pa. 464; Warren Water Co. v. 
Warren, 50 A. 250, 200 Pa. 504: Car- 
lisle Gas & Water Co. v. Carlisle Wa- 
ter, Co., 41 A. 321, 188 Pa. 51; Welch 
v. Borough of Beaver Falls, 40 A. 784, 
186 Pa. 578; Wilson y. Borough of 
Rochester, 88 A. 136, 180 Ba. 509; 
Metzger v. Borough of Beaver Falls, 
35 A. 1134, 178 Pa. 1; White v. Mead- 
ville, 35 A. 695, 177 Pa. 6438, 34 L.R.A. 
567. But see In re Millvale, 29 A. 641, 
162 Pa. 374 (where the right of a bor- 
ough to construct waterworks was 
recognized). 

[a] Selection of one method as re- 
jection of the other.—(1) The selec- 
tion of one method is necessarily a 
final rejection of the other so long as 
the first-established system continues 
to supply water according to law. 
Dorrance v. Bristol Borough, 73 A. 
1015, 224 Pa. 464; Carlisle Gas & Wa- 
ter Co. v. Carlisle Water €o., 41 A. 
321, 188 Pa. 51. And see cases supra 
this note. (2) Contract with water 
company not proved see Dorrance y. 
Bristol Borough, supra. 


[b] Permission to lay pipes not 
obtained from municipality.—A bor- 


firms, or corporations making excava- 
tions in the streets to lay water, gas, 
or other pipes to puddle the dirt in 
refilling excavations, and requiring 
that for laying pipes other than gas 
and water the consent of the borough 
should be obtained, passed prior to a 
contract between the borough and a 
water compeny, which had authority 
to lay pipes without the borough’s 
consent, for the furnishing of water 
to the borough for fire protection, did 
not give consent or permission to a 
water company to lay pipes in the 
streets and was immaterial on the 
question as to whether the borough 
had adopted a method of supplying 
water which would prevent its subse- 
quent construction of its own works 
under authority subsequently acquir- 
ed. Dorrance v. Bristol Borough, 73 
A. 1015, 224 Pa. 464. 


64 Bethlehem City Water Co. v. 
ee brats Borough, 80 A. 984, 281 
Qu. A 


65. Bethlehem City Water Co. v. 
Bethlehem Borough, supra. 

[a] imitation was recognized 
where the municipal purpose was pro- 
oe Byes Bethlehem City 

ater Co. v. Bethlehem Borough, 
A. 984, 231 Pa. 454. he) 


66. Bethlehem City Water Co. v. 
Or eae Borough, supra; Tarentum 
ater Co. v. Tarentum Borough, é 
402, 230 Pa. 148. Sn 


[a] Thus, where a water company 
under power given by statute entered 
on the streets of a borough and fur- 
nished water generally to the public, 
and thereafter the borough contract- 
ed with the company to furnish wa- 
ter for municipal purposes, and the 
company agreed as a part of the con- 
sideration for such privilege not. to 
charge the inhabitants any excess 
over the rates previously charged, the 
contract did not preclude the borough 
from subsequently furnishing its own 
supply of water to the inhabitants. 
Tarentum Water Co. v. Tarentum Bor- 
ough, 79 A. 402, 280 Pa. 148. 


67. Dorrance vy. Bristol Borough, 
73 A. 1015, 224 Pa. 464. ~ 


68. See infra § 662. . 
69. North Michigan Water Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


' 


§§ 621-622] 


municipality has contracted with another for the 
construction and maintenance of a waterworks sys- 
tem*® or has reserved the right to purchase such 
system,’ does not prevent the municipality from 
constructing its own system although the other sys- 
tem is still in operation. The fact that a municipal 
corporation takes water from a particular souree un- 
der statutory authorization does not constitute a 
breach by it of a contract with a water company by 
which the latter is to furnish a water supply even 
though the company is prevented by such taking 
from performing the contract where the water com- 
pany’s franchise is not exclusive and it has acquired 
no right to take the water from such souree.*? The 
validity of a statute which authorizes a municipal 
corporation to extend its water system into terri- 
tory of the municipal corporation served by a wa- 
ter company, but which forbids an extension into 
territory outside the municipality which is served by 
other companies, has been upheld.** While the rule 
is apparently otherwise under some statutes,’7* un- 
der other statutes a municipality may not lawfully 
extend its water mains into a locality which is being 
supplied by a water company unless it obtains the 
approval of the publie service commission™® or shows 
that it had commenced the construction of the ex- 
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tension at the time the applicable public utilities act 
became effective,‘® and, in the absence of such con- 
sent or showing, a water company which is supplying 
a locality into which a municipality seeks to extend 
its mains may, in a proper case, obtain an injunc- 
tion against such extension.‘7 The mere fact that 
a proposed municipal system may injure a water 
company which owns and operates an existing sys- 
tem does not show bad faith on the part of the 
municipal authorities.78 A statutory provision that 
a municipality shall have the exclusive right to sup- 
ply with water the municipality and all persons, 
partnerships, and corporations therein, does not, it 
has been held, prevent a railroad company, which 
by a prior statute was given the right to procure its 
own water supply, from laying mains on its own 
lands within the municipality and connecting them, 
outside the municipality, with the mains of a wa- 
ter company in order to procure a supply for the 
railroad company.*® 


[§ 622] c. Acquisition of Existing System—(1) 
In General. Where duly authorized, a municipality 
may acquire an existing water system by the exer- 
cise of the power of eminent domain®® or by pur- 
chase,*+ and may enter into an executory contract to 


Escanaba, 165 N.W. 847, 199 Mich. 286; 
Warsaw Waterworks Co. v. Village of 
Warsaw, 44 N.Y.S. 876, 16 App.Div. 
502 [mod,on other grounds 55 N.E. 
486, 161 N.Y. 176]; Elizabeth City 
Water & Power Co. v. Elizabeth City, 
124 S.H. 611, 188 N.C. 278; Hughes v. 
Parnassus Borough, 23 Pa.Co. 196. 


70. Knoxville Water Co. v. City of 
Knoxville, 26 S.Ct. 224, 290 US. 22, 
50 L.Ed. 353; Town of Glenwood 
Springs v. Glenwood Light & Water 
WO, 202 6.15, Al, Cyt 8.8) ple Eee Ae 
1915C 438; Colby University v. Vil- 
lage of Canandaigua, 69 F. 671; Thom- 
as v. Grand Junction, 56 P. 665, 13 
Golo App: 80; ~Carlisonsiv..iCity | of 
Helena, 102 P. 39, 39 Mont. 82, 17 Ann. 
Cas. 1233; Skaneateles Water Works 
v. Skaneateles, 55 N.E. 562, 161 N.Y. 
154, [rearg den 57 N.E. 1124, 161 N.Y. 
658, and aff 22 S.Ct. 400, 184 U.S. 354, 
46 L.Ed. 585]. 

71. Town of Glenwood Springs v. 
Glenwood Light & Water Co., 202 F. 
678, 121° C.C.A: 88, L.R.A.1915C 438; 
Thomas v. Grand Junction, 56 P. 665, 
13 Colo.App. 80. 


[a] Injunction.—Where the vendor 
water company failed to comply with 
the terms of the reservation to pur- 
chase, in respect of the appointment 
of arbitrators, it was not entitled to 
enjoin the construction and operation 
of a waterworks system by the munic- 
ipality. Town of Glenwood Springs v. 
Glenwood Light & Water Co., 202 F. 
678, 121 C.C.A. 88, L.R.A.1915C 438. 


Right to construct where binding 
contract to purchase entered into see 
infra § 623. 

72. Stolz v. City of Syracuse, 111 
N.Y.S. 467, 59 Misc. 600 [aff 119 N.Y.S. 
1146, 134 App.Div. 993 (aff 94 N.E. 
1099, 201 N.Y. 512)]. 


[a] Thus, where a city granted a 
nonexclusive franchise to a water 
company, but did not, and could not, 
contract to give the company the wa- 
ter of a designated lake, and the com- 
pany had no legislative authority to 
take water from the lake, and the city 
thereafter procured the enactment of 
a statute authorizing it to take water 
from the lake, it was held that the 
city was not liable for breach of con- 
tract embodied in the ordinance 


granting the franchise, although it did 
not abstain from proceeding until the 
company was afforded an opportunity 
to obtain a legislative grant, especial- 
ly in view of the fact that prior to the 
granting of the franchise the city 
charter provided generally for suppdly- 
ing the inhabitants with water. Stolz 
v. City of Syracuse, 111 N.Y.S. 467, 
59 Misc. 600 [aff 119 N.Y.S. 1146, 134 
App.Div. 993 (aff 94 N.E. 1099, 201 N. 
ee SLAs 

73. Norfolk County Water Co. v. 
City of Norfolk, 246 F. 650, 158 C.C.A. 
606 [cert den 88 S.Ct. 192, 245 U.S. 
672, 62 L.Ed. 540]. 


74. Culpepper v. Phenix City, 113 
So. 56, 216 Ala. 318. 

75. Bethlehem City Water Co. v. 
Borough of Bethlehem, 98 A. 646, 253 
Pa. 333; Heights Water Co. v. Leb- 
anon, 28 Pa.Dist. 118. 


[a] Bule applied where a city of 
the third class asserted its right to 
act under the act of June 27, 1913 (P. 
L. p 568). Heights Water Co. v. Leb- 
anon, 28 Pa.Dist. 118. 


76. Bethlehem City Water Co. v. 
Borough of Bethlehem, 98 A. 646, 253 
Pa. 333 (Public Service Act of July 
26% 1913 (PP 113747). 


77. Bethlehem City Water Co. v. 
Borough of Bethlehem, 98 A. 646, 253 
Pa. 333; Heights Water Co. v. Leb- 
anon, 28 Pa.Dist. 118. 


78. Culpevper v. Phenix City, 113 
So. 56, 216 Ala. 318. 


79. Harrisburg v. Pennsylvania R. 
Co., 33 Pa.Co. 641. 

80. See Paris Mountain Water Co. 
v. City of Greenville, 96 S.E. 545, 110 
S.C. 36; Uhler v. City of Olympia, 151 
P) 117,152 P..998, 87, Wash. 1;. cases 
infra note 5; and Eminent Domain 
passim §§ 75-91. 

81. U.S.—Cudahy Packing Co. v. 
City of Omaha, 277 F. 49 (city of 
Omaha, Neb.); Town of Glenwood 
Springs v. Glenwood Light & Water 
Co.,. 202 F. 678, 121 C.C.A. 88, L.R.A. 
1915C 4388. 


Ala.—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 

Cal.— South Pasadena y. Pasadena, 
93° P. 490; 152 Cal. 579; Santa’ Clara 


Valley Land Co. v. Meehan, 217 P. 
787, 62 Cal.App. 531 [error dism 44 S. 
Ct. 452, 264 U.S. 600, 68 L.Ed. 870]. 


Kan.—State v. Topeka, 74 P. 647, 68 
Kan. 177 (holding that a city may 
purchase a system of waterworks sub- 
ject to an encumbrance payable in the 
future). 


Mass.—Inhabitants of Revere v. 


Revere Water Co., 105 N.E. 628, 218 
Mass. 161. 


N.J.—Carr v. Borough of Merchant- 
ville, 142 A. 1, 102 N.J.Law 553; Liv- 
ermore v. City of Millville, 67 A. 605, 
74 N.J.Law 822 [aff 62 A. 408, 72 N.J. 
Law_222]; Stroud v. Consumers’ Wa- 
ter Co., 28 A. 578, 56 N.J.Law 422. 


N.M.—City of Albuquerque vy. Wa- 
ter Supply Co., 174 P. 217, 24 N.M. 368, 
5 ALR. 519. 


R.I.—Peabody v. Westerly Water 
Works, 37 A. 807, 20 R.I. 176. 


.S.C.—_Enterprise Real Estate Co. v. 
City Council of Charleston, 93 S.E. 
184, 107 S.C. 492; Dick v. Scarborough, 
53 S.E. 86, 738 S.C. 150. 


Wash.—Blade v. Town of La Con- 
ner, 9 P.(2d) 381, 167 Wash. 408. 


See Eddy Valve Co. v. Crown i 
76 N.E. 536, 166 Ind. 613, 3 CRANES 
684 (Act [1899] p 568 c 254, purport- 
ing to authorize towns and cities to 
purchase waterworks subject to an 
existing mortgage, such towns and 
cities not to assume payment of the 
mortgage, was prospective in opera- 
tion); Jensen v. Zurmuehlen, 171 N. 
W. 34, 185 Iowa 593 (where, under the 
statute involved, a city has once com- 
mitted itself to the purchase of wa- 
terworks, its performance of the un- 
dertaking becomes obligatory). 


{a] Particular constitutional or 
statutory provisions.—(1) Under the 
Public Utilities Act of 1913: (St. 
[1913] p 421), a city of the sixth class 
could purchase a water supply system. 
Santa Clara Valley Land Co. v. Mee- 
han, 217 P. 787, 62 Cal.App. 531 [er- 
ror dism 44 S.Ct. 452, 264 U.S. 600, -68 
L.Ed. 870]; Kane v. Wedell, 202 P. 
340, 54 Cal.App. 516. (2) Under Revi- 
sion p 723 and Supplemental Revision 
p 669, a city could purchase the wa- 
terworks of more than one company. 
Stroud v. Consumers’ Water Co., 28 
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purchase. ®? 


the system.*4 


A. 578, 56 N.J.Law 422. (3) Const. 
art 8 § 5 and Civ. Code (1912) § 3015 
empowered a city to purchase a water- 
works plant, although the word “pur- 
chase” was not used in the code pro- 
vision. Enterprise Real Estate Co. v. 
City Couneil of Charleston, 93 S.E: 
184, 107 S.C. 492. (4) Under Reming- 
ton Comp. St. § 9488, a town’s acquisi- 
tion of an existing water plant, inca- 
pable alone of furnishing an ample 
supply of water for the town’s use, 
as part of a proposed water system, 
was not unlawful. Blade v. Town of 
La Conner, 9 P.(2d) 381, 167 Wash. 
403. 

{[b] Provisions looking to joint 
purchase by several municipalities.— 
(i) Under Py Li. (923) p, 204 e295, 
mailing notice relating to the pur- 
chase of a private water company to 
the clerk of each municipality imter- 
ested was sufficient as against an ob- 
jection that service should have been 
made on the mayors of such munici- 
palities. Carr v. Borough of Mer- 
chantville, 142 A. 1, 102 N.J.Law 553. 
(2) In such case failure of interested 
municipalities to receive sixty days’ 
written notice relating to the pur- 
chase of the water company was 
waived by their proceeding notwith- 
standing the defect. Carr v. Borough 
of Merchantville, supra. 


[ec] Enjoining negotiations.—W here 
a waterworks franchise authorized a 
purchase by the town, and provided 
for arbitration to fix the value, and, 
after the company had failed to ap- 
point arbitrators or take action for 
eleven months, the town began to con- 
struct its own plant, the company was 
not entitled to restrain the purchase 
of the waterworks by negotiation or 
other lawful means dehors the con- 
tract. Town of Glenwood Springs v. 
Glenwood Light & Water Co., 202 F. 
678, 121 C.C.A. 88, L.R.A. 1915C 438. 


{d] Bight to question legality.— 
Where a person is granted the exclu- 
sive franchise by a city to build city 
waterworks, with an option on the 
part of the city to purchase the works, 
the owner, in a suit by the city to 
compel the conveyance of the works 
to the city, is estopped to deny the 
power of the city to make the pur- 
chase. Bristol v. Bristol, ete., Water 
Works, 34 A. 359, 19 R.I. 413, 32 L.R. 
A. 740. 

Power of: 

Individual to sell as affected by pub- 

lic utilities statute see infra § 654. 
Water company to sell see infra § 676. 

82. See infra § 623. 

ez. See statutory provisions. 

[a] Employment of engineer not 
validated.—An agreement to employ a 
certain person as engineer of the pur- 
chased system, which was not within 
the power of the municipal corpora- 
tion in question, was not made effec- 
tive by L. (1903) ¢ 17 § 2, purporting 
to ratify and legalize the acts of such 
corporation in acquiring the water 
system involved. Witmer v. City of 


Statutes have been enacted validating 
purchases made by a municipal corporation.*? 
it has been held, a municipality may enter into a con- 
tract to lease a system from the person to whom the 
municipality has granted a franchise to construct 
While express provision has some- 
times been made by statute permitting municipali- 
ties to become the owners of existing waterworks 
owned by water companies,®° there is authority for 
the view that it is not necessary that the power to 
purchase should expressly be conferred but it may 
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So, 


Jamestown, 109 N.Y.S. 269, 125 App. 
Div. 43. 

84. Moore v. Elmore, 13 Ohio N.P. 
N.S. 65. 


Lease of municipal waterworks see 
infta, § 632. 

5. See statutory provisions. 

[a] In Pennsylvania (1) the pro- 
vision of Act April 29, 1874 § 34 c 3 


(Pe. L. p 73), that it shall be lawful 
for a municipality to become the own- 


“er of the works and property of water 


companies within the municipality, 
under certain circumstances, by mak- 
ing payments as specified, is compul- 
sory in its effect on a water company 
within the provisions of the statute 
(Borough of Reynoldsville v. Reyne 
oldsville Water Co., 92 A. 1082, 247 
Pa. 26; White v. Meadville, 35 A. 695, 
177 Pa. 643) (2) but is permissive as 
to the municipality (White v. Mead- 
ville, supra). (3) The act of May 31, 
1907 (P. L. p 355), which provides a 
means of ascertaining the price where 
there is a willingness to sell and to 
buy, not being inconsistent with such 
provision of the act of April 29, 1874, 
did not repeal the earlier provision. 
Borough of Reynoldsville v. Reyn- 
oldsville Water Co., 92 A. 1082, 247 
Pa,, 26. (4) The word ‘works,’ as 
used in the above act of 1874 to desig- 
nate what may be acquired, includes 
all buildings, machinery, and other 
equipment. Tyrone Gas & Water Co. 
v. Borough of Tyrone, 149 A. 713, 299 
Pa. 533 [rev 12 Pa.Dist.&Co. 458]. (5) 
The term ‘“‘property,”’ in such statu- 
tory provision, covers assets not fall- 
ing within the term “works.” Tyrone 
Gas & Water Co. y. Borough of Ty- 
rone, supra. (6) Under such statute 
the property and works of a gas and 
water company supplying both gas 
and water, if acquired by a municipal- 
ity, must be taken in toto. Tyrone 
Gas & Water Co. v. Borough of Ty- 
rone, supra. (7) The rule as to taking 
the entire works and property was ap- 
plied in respeet of the works and 
property of a corporation organized 
under the special act of March 10, 
1865 (P. L. [1886] appendix 1147), 
where the corporation later accepted 
the present constitution and the above 
general incorporation act. Tyrone 
Gas & Water Co. v. Borough of Ty- 
rone, Supra. (8) Under such act of 
1874, if the offer of a municipality 
made under such act of 1874, after 
due investigation, is refused by the 
water company, the municipality may 
proceed by mandamus to compel the 
company to convey its plant on pay- 
ment of the estimated price. Bor- 
ough of New Brighton v. New Brigh- 
ton Water Co., 93) A. 327, 247 Pa. 232: 
Williamsport vy. Citizens’ Water & Gas 
Co., 81 A. 316, 282 Pa. 232° Waynes- 
boro Water Co. v. Public Service Com- 
mission, 78 Pa.Super. 143. (9) The 
burden of showing discontinuance of 
proceeding to acquire was upon the 
party asserting it. Lykens Borough 
v. Lykens Water Co., 43 Pa.Co. 635 
(evidence not sufficient to show dis- 
continuance). 
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be implied from other powers expressly conferred 
by the legislature.*° 
acquisition of existing systems have been construed 
as attempting to impose an obligation on the munici- 
pality concerned to acquire such a system under cer- 
tain circumstances where it desires to obtain another 
or additional system,*? and other statutes have been 
construed as mandatory and, therefore, as requiring 
the municipality to purchase if the franchise grant- 
ed is not renewed after a specified period,®® but 
cther statutes are permissive and not mandatory.*® 


Some statutes in respect of the 


86. City of Albuquerque v. Water 
Supply Co., 174 P. 217, 24 N.M. 368, 5 
A.L.R. 519; Austin v. McCall, 68 S.W. 
791,95 Tex, 55: 


87. See case infra note [a]; and 
Kenton Water Co. v. City of Coving- 
ton, 161 S.W: 988, 156 Ky. 569 (stat- 
ute declared invalid). 


fa] In North Carolina (1) the Bat- 
tle Act (Pub. L. [1911] c 86), enabling 
towns to maintain waterworks, but 
requiring that they shall, before con- 
structing a system, acquire any sys- 
tem of like character already con- 
structed by a private or quasi public 
corporation then in active operation, 
was mandatory and also in derogation 
of the common rights of municipali- 
ties to maintain their public, utilities 
in the exercise of a sound discretion. 
Asbury v. Town of Albemarle, 78 S.E. 
146, 162 N.C. 247, 44 L.R.A.N.S. 1189. 
(2) Such statute was declared in- 
valid in so far as it attempted to con- 
trol the exercise of discretion by a 
municipal corporation in the manage- 
ment of its purely private and prop- 
erty rights. Asbury v. Town of Albe- 
marle, supra. See also Municipal Cor- 
porations § 303. 


88. National Waterworks Co. v. 
Kansas City, 62 F. 853, 10 C.C.A. 653, 
27 TBA. 827. 


_ Provisions for renewal and for op- 
tion to purchase contained in contract 
see infra § 623. 


89. See cases infra this note. 


[a] In Montana Rey. Codes, § 3259 
subd 64, authorizing a city to become 
indebted for the construction of wa- 
terworks, in excess of the constitu- 
tional limitation, and providing that 
when a franchise has been granted to, 
or a contract made with, any person, 
and such person has established wa- 
terworks desired by the municipality, 
it shall give notice to such person that 
it desires to purchase the waterworks 
and shall have the right to purchase 
the same, did not make it incumbent 
on a municipality, when it desired to 
procure a water supply and there had 
been established therein waterworks 
under a franchise granted or contract 
made by the municipality, first to ac- 
quire Such waterworks, but the course 
pointed out was obligatory only where 
the waterworks owned by such person 
were “desired”? by the municipality, 
and, if it did not desire such water- 
works, it could procure any other. 
Carlson v. Helena, 102 P. 39, 39 Mont. 
82, 17 Ann.Cas. 1233. 


[b] In New York (1) the rule 
applied to L. (1875) ¢ 181 § 22. Colby 
University v. Village of Canandaigua, 
69 F. 671; Skaneateles Water Works 
v. Skaneateles, 55 N.E. 562, 161 N.Y. 
154 [rearg den 57 N.E. 1124, 161 N.Y. 
658, and aff 22 S.Ct. 400, 184 U.S. 354, 
46 L.Ed. 585]; Warsaw Waterworks 
Co. v. Village of Warsaw, 44 N.Y.S. 
876, 16 App.Div. 502 [mod on other 
grounds 55 N.E. 486, 161 N.Y. 176]. 
(2) The provisions of the charter of 
the Syracuse Water Company (L. 
[1849] ce 224 §§ 26, 29), by which the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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The waterworks system which is to be purchased 
must, of course, be of the type which is contemplated 
by the statute providing for the purchase,®°® and the 
view has been taken that a statute which provides 
for the purchase by a municipality of the waterworks 
of a private or quasi-public corporation does not 
apply to a waterworks ewned by an individual or 
There is authority for the view that 
where a statute authorizes the acquisition by mu- 
nicipal authorities of the water system of an exist- 
ing water company by a certain method such meth- 
od must be followed in acquiring such system.®? The 
validity of a transfer to a municipality of a water 
system of a water company, the whole of whose cap- 
ital stock is owned by the municipality, has been 
upheld where such transfer was duly effected by the 
municipal council and the custodians of the stock.®° 


partnership.®! 


city of Syracuse could, after twenty 
years, purchase the property and 
franchises of the company, or take 
them sooner should it fail to supply 
the city with water, constituted mere- 
ly a privilege to the city, which it 
might or might not exercise at 
pleasure. Syracuse Water Co. v. 
Syracuse, 22 N.E. 381,-116 N.Y. 167, 5 
Ten As 546 lath t4,S:Ce 11535 54 LES: 
519, 38 L.Ed. 1077]. (3) Such right 
of the city was not made a legal duty, 
upon the performance of which was 
dependent the power to use means 
other than through the Syracuse Wa- 
ter Company to obtain further means 
of water supply for the city. Syra- 
cuse Water Co. v. Syracuse, supra. 

90. Asbury v. Town of Albemarle, 
78 S.E. 146, 162 N.C. 247, 44 L.R.A.N.S. 
1189. 

[a] System not included.—In an 
action under the Battle Act (Pub. L. 
[1911] c 86), to enjoin a town from 
constructing a municipal waterworks 
and to compel it to acquire the pri- 
vate system owned by plaintiff, it was 
held that, in view of the town’s pro- 
posed construction of a system of 
much greater capacity, the system 
owned by plaintiff would be of no val- 
ue in constructing the new system 
and was not such as the act required 
the town to acquire. Asbury v. Town 
of Albemarle, 78 S.E. 146, 162 N.C. 
247, 44 L.R.A.N.S. 1189. 

91. Asbury v. Town of Albemarle, 
supra. 

92. Matter of White Plains Water 
G@om’rs; 68 N-#. 348, 176 NY. 239: 
See Leavenworth v. Leavenworth, etc., 
Water Co., 76 P. 451, 69 Kan. 82 (hold- 
ing that the owner of a system of wa- 
terworks may enjoin a city from tak- 
ing the plant in an unlawful manner). 


{a] Particular statutes.—Under L. 
(1875) c 181 as amended by L. (1881) 
ce 175, and LL, (1883) ec 255, and L. 
(1885) ¢ 211, the only way in which 
villages could acquire the property of 
such corporations was by proceeding 
under L. (1875) § 22, providing that, 
whenever it shall be necessary for the 
water commissioners of a village to 
acquire the property of a waterworks 
corporation, they may apply to the 
supreme court for the appointment. of 
commissioners who shall determine 
the amount to be paid for such prop- 
erty. Matter of White Plains Water 
Com’rs, 68 N.E. 348, 176 N.Y. 239. 


93. Ryan vy. City of Louisville, 118 
S.W. 992, 133 Ky. 714. 

[a] hus, where the capital stock 
of a water company was owned by a 
city, and its council adopted an ordi- 
nance directing commissioners of its 
sinking fund, custodians thereof, to 
vote the whole for transfer of the 
property to the city, to be, when 
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transferred, under control of the 
board of waterworks, and they voted 
the stock at a regular meeting for 
that purpose, and the president and 
secretary of the corporation, by reso- 
lution of its board of directors adopt- 
ed at a regular meeting, executed and 
delivered a deed of the property to the 
city, the transfer was valid. Ryan v. 
Louisville, 118 S.W. 992, 133 Ky. 714. 


94. Hatch v. President and Trus- 
tees of Village of Monticello, 171 N. 
Y.S. 1050, 184 App.Div. 450 [aff 126 
N.B. 909, 227 N.Y. 644]. 


[a] Thus, where water commis- 
sioners reported to village trustees 
that certain persons were entitled to 
payments as stated and the board of 
trustees passed a resolution for rais- 
ing money therefor, plaintiff’s testa- 
tor, the assignee of a claimant and of 
an assignee of several other claim- 
ants, was entitled to recover from the 
village the price agreed to be paid for 
the mains. Hatch v. President and 
Trustees of Village of Monticello, 171 
N.Y.S. 1050. 184 App.Div. 450 [aff 126 
N.E. 909, 227 N.Y. 644]. 


95. Orcutt v. Pasadena Land, etc., 
€0.,) 93: Pe 497, 1528Cal.7599. 

96. See statutory provisions. 

fa] In Michigan (1) under the 
constitution if, in the extension of a 
city’s water plant, it becomes neces- 
sary to purchase or acquire a public 
utility, the matter must be submitted 
to the electors of the city. Schurtz v. 
City of Grand Rapids, 175 N.W. 421, 
426, 208 Mich. 510. (2) Where, as 
part of the settlement of a claim 
against a city, the city attempted to 
acquire or purchase a public water- 
works utility, within the meaning of 
a charter provision that the purchase 
or acquisition of a public utility must 
be sanctioned by the affirmative vote 
of the electors, the terms of the char- 
ter must be complied with. Schurtz 
v. City of Grand Rapids, supra. (3) 
Where a hydraulic company, its re- 
ceivers, successors, or assigns con- 
tinued to operate the plant as a going 
concern, and continued to be a com- 
petitor of the city of Grand Rapids, 
a settlement for a certain amount of 
a claim against the city for furnish- 
ing water acquired by a certain per- 
son upon condition that such person 
should deed and transfer practically 
all property used in operating water- 
works, accounts receivable, etc,, to 
the city was an attempt to acquire a 
“public utility’? within applicable con- 
stitutional and statutory provisions 
requiring an affirmative vote of the 
electors of such acquisition. Schurtz 
v. City of Grand Rapids, supra. (4) 
“The term ‘public utility’ [within 
such constitutional or statutory pro- 
visions] means every corporation, 
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Notwithstanding the informality of the proceedings 
looking to the acquisition of certain mains laid by 
individuals to connect with a municipal water sys- 
tem, the proceedings, including a resolution by the 
governing body of the municipality providing for 
the raising of money to purchase the mains, have 
been held sufficient to support a claim against the 
municipality for the alleged agreed price.°* 


Referendum. While it seems that, in the absence 
of a constitutional er statutory provision requiring 
approval, approval by the voters of the purchase of 
a waterworks system by a municipality is not nec- 
eSsary,®® constitutional or statutory provisions fre- 
quently provide for the submission to the voters of 
the question as to the acquisition or purchase of an 
existing waterworks system.®® 
cumstances an adverse vote of the electors may 


Under certain cir- 


company, individual, association of 
persons, their trustees, lessees, or re- 
ceivers, that may own, control, or 
manage, except for private use any 
equipment, plant, or generating ma- 
chinery in the operation of a public 
business or utility. Utility means 
the state or quality of being useful. 
Was this plant one useful to the pub- 
lic? If so, it was a public utility.” 
Schurtz v. City of Grand Rapids, 
supra. 


[b] In New Jersey (1) under the 
provision of the Borough Act, as 
amended by P. L. (1906) p 133 ¢ 90, 
that if, within sixty days after the 
date of the first publication of notice 
of submission to voters of the ques- 
tion as to purchase, remonstrances 
signed by not less than one half in 
value of real estate in the borough be 
duly filed, no such election shall be 
called or held, remonstrances could 
be withdrawn within the sixty days 
(Wilson v. Collingswood, 77 A. 1033, 
80 N.J.Law 626 [aff 80 A. 335, 81 N.J. 
Law 634]), (2) provided at the time of 
the attempted withdrawal remon- 
strances to the required amount have 
not been filed (Brodhead vy. Mayor 
and Common Council of Borough of 
Flemington, 88 A. 826, 85 N.J.Law 
25). (3) If at any time within the 
sixty days remonstrances to the re- 
quired amount had been filed, the au- 
thority of the common council was 
terminated and withdrawals there- 
after were ineffective. Brodhead v. 
Mayor and Common Council of 
Borough of Flemington, supra. 


[ec] In South Carolina (1) Const. 
art 8 §§ 5 and 7, and art 2 § 13, and 
Civ. Code (1912) §§ 2985-3071, indi- 
cate the procedure for an election on 
the question as to the purchase of 
waterworks as well as payment of 
price. Enterprise Real Estate Co. v. 
City Council of Charleston, 93 S.EB. 
184, 107 S.C. 492. (2) Const. art 8 § 
5, authorizing cities and towns to con- 
struct or purchase waterworks upon a 
majority vote in favor thereof, re- 
quires such_a vote before condemna- 
tion nroceedings are started, assum- 
ing that purchase includes the power 
to condemn, Paris Mountain Water 
Co. v. City of Greenville, 89 S.E. 669, 
105 S.C. 180. (8) A majority of the 
qualified electors voting was sufficient 
to determine the policy of a munici- 
pality as to acquiring a waterworks 
system under the act of 1916 (29 St. p 


940). Paris Mountain Water Co. v. 
City of Greenville, 96 S.BE. 545, 110 
S.C. 36. (4) A like rule was recog- 


nized in respect of the purchase of a 
waterworks system under Const. art 
8 § 5. Paris Mountain Water Co. y. 
See Greenville, 96 S.E. 545, 110 S. 
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terminate the right of a municipal corporation to 
proceed further for the acquisition of a plant un- 
der the resolution by which the matter was submit- 
ted to the electors,°* and undue delay on the part 
of a municipal corporation, after the initiating of 
proceedings, in submitting to electors the matter of 


acquiring an existing system may 


pal corporation from maintaining the proceeding so 


initiated.°§ 


Consent of, and proceedings before, state author- 
Under some statutes the consent of the pub- 
lic service commission is necessary in order that a 
municipality may acquire an existing water sys- 
tem,°® but retroactive effect. has been denied to some 
statutes of this type in respect of proceedings to 


ities. 


Submission of question as to con- 
tract fox purchase see infra § 624. 


97. City of Williamsport v. Wil- 
liamsport Water Co., 150 A. 652, 300 
Pa. 439. 

98. City of Williamsport v. Wil- 
liamsport Water Co., supra. 

99. Borough of New Brighton v. 
New Brighton Water Co., 93 A. 327, 
247 Pa. 232; Waynesboro Water Co. 
v. Public Service Commission, 78 Pa. 
Super. 143. 

[a] Where new proceedings are 
reguired after the termination of 
earlier proceedings which were com- 
menced before the enactment of the 
public utilities act, such new proceed- 
ings must be conducted before the 
public service commission. City of 
Williamsport v. Williamsport Water 
Co., 150 A. 652, 300 Pa. 439; Borough 
of New Brighton v. New Brighton 
Water Co., 93 A. 327, 247 Pa. 232. 


1. Borough of Reynoldsville v. 
Reynoldsville Water Co., 92 A. 1082, 
247 Pa. 26 

fa] Thus Act July 26, 1913 art 3 
(P. L. 1386), was not retroactive, so 
as to require the approval of the pub- 
lic service commission to proceedings 
pending when the act became effec- 
tive, to acquire the plant of a water 
company. Borough of Reynoldsville 
v. Reynoldsville Water Co., 92 A. 1082, 
247 Pa. 26 


2. Town of Mamaroneck v. New 
York Interurban Water Co., 190 N.Y.S. 
580, 198 Anp.Div. 396 [motion den 135 
N.E. 933, 283 N.Y. 598 and aff 135 N.E. 
962, 233 N.Y. 666]. 


8. Ziegler v. Chapin, 27 N.E. 471, 
126 N.Y. 342. 


[a] Particular statute.——Under L. 
(1886) c 385 § 5, authorizing the city 
of Brooklyn to purchase a _ certain 
system and to condemn within two 
years after the enactment of the stat- 
ute in case of failure of the parties to 
agree as to the price, the city was not 
authorized to make the purchase after 
the two years had expired. Ziegler 
v. Chapin, 27 N.E. 471, 126 N.Y. 342. 


4 See Superior Water, Light & 
Power Co. v. City of Superior, 181 N. 
W. 113, 183 N.W. 254, 174 Wis. 257. 


[a] What statute controls, — L. 
(1907) ce 665 (St. [1911] §§ 927—11 to 
927-19) ands Bi (1907) c' 499% (St: 
[1911] §§ 1797m1 to 1797m109), each 
furnishing a complete procedure for 
acquiring a public utility, where ap- 
plicable, are independent, so that, in 
a proceeding for acquisition by a city 
of a water plant, as provided in the 
general public utilities act, where the 
price cannot be decided till after a 
vote by the city, the proceeding is 
properly under chapter 499, and the 
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bar the munici- 


provisions of chapter 665 do not have 
to be complied with. Janes v. City of 
Racine, 148 N.W. 707. 155 Wis. 1. 


[b] Election.—(1) The question 
submitted on the ballot, in an elec- 
tion to determine under St. (1911) 
§ 1797m80 the: question as to mu- 
nicipal ownership of waterworks, 
“Shall the city of Janesville pur- 
chase the Janesville Water Com- 
pany ?” could not have misled the vot- 
ers so as to affect the validity of the 
election. Janesville Water Co. v. City 
of Janesville, 146 N.W. 784, 156 Wis. 
655. (2) There being but one water- 
works plant in the city of Racine, 
the validity of the election as to the 
acquisition of the plant was not af- 
fected by the question submitted be- 
ing, ‘Shall the city of Racine pur- 
chase its waterworks?” it being im- 
possible, in view of the public dis- 
cussion before the election, that any 
one could have been misled thereby. 
Janes v. City of Racine, 143 N.W. 707, 
155 Wis. 1. (3) The passage by a 
city council of a resolution, reciting 
that the city by vote had determined 
to purchase a certain waterworks 
plant, was a ratification of the city 
clerk’s acts in preparing, without its 
direction, the question for the voters 
under such statute. Janes v. City 
of Racine, supra. (4) In view of St. 
(1911) § 926—31, and Janesville City 
Charter c 2 § 1, ten days’ notice of an 
election to determine whether the city 
should acquire waterworks under § 
1797m80 should be given. Janesville 
Water Supply Co. v. City of Janes- 
ville, supra. (5) In such case the 
giving of a notice only nine days be- 
fore the election, and failure to give 
it ten days before election, invalidated 
the election. Janesville Water Supply 
Co. v. City of Janesville, supra. (6) 
It being in the discretion of the legis- 
lature to grant or to withhold from 
the electors the right to vote on the 
question as to acquisition, and it hay- 
ing merely provided, by St. (1911) 
§ 1797m80, as amended by L. (1911) 
c 596, for a determination in favor of 
acquisition by a vote of a majority 
of the electors voting thereon, and 
voting machines being’ provided for 
by §§ 44—1 to 44—18, a vote on the 
question by voting machines was 
valid. Janes v. Cily of Racine, supra. 


[c] Estoppel of municipality.— 
That a city, after voting to purchase, 
under the public utilities act, the 
plant of a water company, ordered the 
company to make extensions to the 
plant did not estop the city to further 
prosecute the proceedings for the pur- 
chase, as the city must pay for the 
plant as it exists when finally turned 
over to it. Janes v. City of Racine, 
143 N.W. 707, 155 Wis. 1. 


Valuation see passim infra §§ 628— 
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aequire which were actually pending when the pub- 
lic service act took effect.* 
of a municipal corporation to purchase a water sys- 
tem from a water company without the consent of 
the conservation commission has been recognized.” 


In New York the right 


Time for acquisition. Statutory limitations as to 
the time within which the authority of a municipal- 
ity to acquire an existing system is to be exercised 
are given effect.® 


In Wisconsin provision for the acquisition of an 
existing system owned by a water company is made 
by the public utility law,* and, ordinarily at least, 
the proceedings for acquisition are in the nature of 
condemnation proceedings.® 


630. 4 
5. Superior Water, Light & Power — 

Co. v. City of Superior, 183 N.W. 254, 
181 N.W. 113, 174 Wis. 257. But see 
Janes v. City of Racine, 143 N.W. 707, 
155 Wis. 1 (where the court said that 
the acquisition of a water plant was 
not a condemnation but a purchase). 


[a] Discontinuance of proceedings 
and commencement of new proceed- 
ings.—(1) Under St. § 1797m—$8la, 
enacted by L. (1917) c¢ 393, authoriz- 
ing any municipality having ‘hereto- 
fore’ determined to acquire an exist- 
ing waterworks plant to discontinue 
proceedings to that end, and § 4971 
subs 22, defining ‘‘heretofore’ in a 
statute as meaning any time previous 
to the day when the statute shall 
take effect, a municipality was not au- 
thorized to discontinue proceedings 
before. the railroad commission for 
the acquisition of a waterworks sys- 
tem where such proceedings were in- 
stituted by it after the above act of 
1917 took effect. Town of Milton v. 
McGowan, Water, Light & Power Co., 
187 N.W. 661, 176 Wis. 658. (2) ' The 
amendment of 1919, L. (1919) ¢ 658, 
adding subs 3, which prevented the 
institution of a second proceeding to 
acquire a public utility by a mu- 
nicipality within four years after dis- 
continuing a prior proceeding, did not 
change the foregoing rule. Town of 
Milton v. McGowan Water, Light & 
Power Co., supra. (3) Therefore, a 
municipality could not of right dis- 
continue a proceeding for acquisition 
of a water system where it had not,’ 
prior to the enactment of such act of ° 
1917, determined to acquire the sys- 
tem. Town of Milton v. MeGowan 
Water, Light & Power Co., supra. (4) 
In view of the work and expense in- 
volved in a proceeding to acquire a 
water system, the action of the legis- 
lature in so limiting the right to dis- 
continue was reasonable. Town of 
Milton v. McGowan Water, Light & 
Power Co., supra. (5) For subse- 
quent amendment of statute appar- 
ently conferring broader powers as 
to discontinuance see L. (1923) c 106 
and L. (1925) c 208. 


[b] Property outside state. — (1) 
A city acquiring title to a waterworks 
plant being operated in the city by a 
Wisconsin corporation under a fran- 
chise, under Public Utility Law, could 
acquire title to the entire plant, 
though a portion of the intake pipe 
extended beyond the boundaries of 
the state, since the entire property 
of a water company used in the dis- 
charge of the duties imposed on it 
by the franchise, together with such 
franchise, constitute an entirety par- 
taking of the nature of personal prop- 
erty, and hence the portion of the 
plant as was physically located be- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 623] (2) Option or Offer and Contract To Pur- 
chase’-—(a) In General. While some controlling 
statutes have not authorized the municipal corpora- 
tions to which they apply to acquire by agreement 
a system owned and operated by a water company,’ 
when duly authorized a municipality may enter in- 
to an agreement for the purchase of an existing sys- 
tem.* So, also, when duly authorized, a municipal- 
ity, in granting a franchise to construct and oper- 
ate a water supply system to a corporation® or to a 
private individual!® may reserve to itself’ an option 
to purchase the plant after a certain time, and such 
an option may, under due authority, be included in 
a contract between the municipality and a water 
company for a supply of water,t! but the power of 
the municipality in this regard has been denied where 
such power is not expressly conferred.t2 Such a 
reservation is not in the nature of a provision for 
a forfeiture,t* but has been regarded as imposing a 
contractual obligation on the owner of the water 
system.t* So also, courts have so construed some 
contract provisions as to impose on the municipality 
the obligation either to purchase or to extend or 
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renew the contract or franchise,+®> but where the 
franchise ordinance in one clause reserves to the 
municipality the option to purchase and in another 
the option to renew the contract, the view has been 
taken that neither clause imposes on the municipali- 
ty any obligation or duty unless it exercises the 
privilege or option given.t® While the above reser- 
vation does not necessarily prevent the municipality 
from subsequently constructing waterworks of its 
own,** the view has been taken that where, pursu- 
ant to statute, a water company has elected to offer 
to sell its system to a municipality and the munici- 
pality has duly accepted such offer, the municipality 
cannot thereafter proceed to construct its own sys- 
tem under the alternative authority so to do given 
by the statute.t® The franchise rights and priv- 
ileges in the ordinance constitute a consideration for 
the option to purchase!® and the benefits accruing 
to the municipality and its inhabitants by service 
rendered, together with the option to purchase, con- 
stitute a consideration for the franchise.2® The 
reservation of an option is to be construed in the 
sense in which the language of the contract may be 


yond the borders of the state could 
be taken as personal property, having 
a sSilus within the state. Superior 
Water, Light & Power Co. v. City of 
Superior, 183 N.W. 254, 181 N.W. 113, 
174 Wis. 257. (2) In such case equity 
has ample power to compel the water 
company to convey to the city which 
has acquired title to the water plant 
under Public Utility Law the portion 
of the intake pipe which is situated in 
other state. Superior Water, Light 
& Power Co. v. City of Superior, 
supra. 

{c] Walidity and propriety of pro- 
ceeding.—City’s proceedings under 
public utility law to acquire title to 
the water plant of a company serving 
city and its inhabitants with water 
under franchise did not violate con- 
stitutional provisions. Superior Wa- 
ter, Light & Power Co. v. City of 
Superior, 183 N.W. 254, 181 N.W. 113, 
174 Wis. 257. 

6. Existence of municipality’s op- 
tior. or privilege to purchase as af- 
fecting water company’s right to buy 
from, or sell to, third person see in- 
fra §§ 674-676. 

Power of water company to sell 
see infra § 676. 


7. Matter of White Plains Water 
Com’rs, 68 N.E. 348, 176 N.Y. 239. 


[a] Particular statutes.—Under L. 
(1875) c 181 as amended by L. (1881) 
ec 175, and L. (18838) c 255, and L. 
(1885) e 211, neither the board of 
trustees nor the board of water com- 
missioners of a village could acquire 
the system of a water company by 
agreement. Matter of White Plains 
Water Com’rs, 68 N.E. 348, 176 N.Y. 
239. 


8. 
Water Co., 
161. 

[a] VWalidity.—An agreement by a 
town for the purchase of waterworks 
and plant of a corporation, made in 
accordance with the statutes, and not 
under any mutual mistake, was valid, 
although the amount of bonds to be 
issued thereunder was in excess of 
the statutory debt limit, which was 
not material. Inhabitants of Revere 
v. Revere Water Co., 105 N.E. 628, 218 
Mass. 161 (cit Rev. L. c 25 § 32). 


9. Hevelone v. City of Beatrice, 
234 N.W. 791, 120 Neb. 648; Slinger- 
land v. Newark, 23 A. 129, 54 N.J.Law 
62. See Leavenworth y. Leavenworth, 


Inhabitants of Revere v. Revere 
105 N.E. 628, 218 Mass. 


ete., Water Co., 76 P. 451, 69 Kan. 82. 

[a] Provisions for reservation 
held authorized by statute see Hevel- 
one v. City of Beatrice, 234 N.W. 791, 
120 Neb. 648. 


10. See Jack v. Grangeville, 74 P. 
969, 9 Idaho 291. 


11. Livermore v. Millville, 59 A. 
217, 71 N.J.Law 503 [aff 62 A. 408, 
72 N.J.Law 222). 


[a] Fact that water had been 
formerly furnished by another com- 
pany did not prevent the inclusion of 
an option to purchase pursuant to the 
act of April 2, 1888 (P. L. [1888] p 
366). Livermore v. Millville, 59 A. 
217, 71 N.J.uaw 503. faff 62°-A. 408, 
72 N.J. Law’ 2227]. 


12. Matter of White Plains Water 
Commissioners, 68 N.E. 348, 176 N.Y. 
239, 


[a] Particular statute and con- 
tract.—(1) Where the trustees of a 
village entered into an agreement 
with a water company, organized on 
the authority of a permission given 
by the trustees pursuant to L. (1873) 
ce 737, which agreement provided for 
a supply of water for five years ata 
stipulated price and purported to give 
the village, at the end of such time 
and at the expiration of every five 
years thereafter, the right to pur- 
chase the waterworks on giving no- 
tice and paying the valuation, to be 
determined by a board of arbitration, 
which was not to exceed the cost of 
the work by more than ten per cent, 
the provision as to purchase was be- 
yond the power of the trustees to 
make and it could not be carried out 
or enforced by them and was void. 
Matter of White Plains Water 
Com’rs, 68 N.H. 348, 176 N.Y. 239. (2) 
Where the permission to incorporate 
imposed as a condition that the vil- 
lage should have, at the end of five 
years and at the end of every five 
years thereafter, the right to pur- 
chase the waterworks “in the manner 
as now provided by law,’ the provi- 
sion imposing the condition did not 
add to or take from the grant any 
right or power whatever, but simply 
left it subject to the provisions of 
the existing and applicable statutes. 
Matter of White Plains Water 
Com’rs, supra. 


13. Valparaiso City Water Co. v. 
veparaise. 69 N.E. 1018, 33 Ind.App. 
93) 


14. Valparaiso City Water Co. v. 
Valparaiso, supra. 


15. Ashland Waterworks Co. v 


City of Ashland, 251 F. 492, 163 C.C.A. , 


486 [rev 230 F. 254]; Benjamin v. 
Mayfield, 186 S.W. 169, 170 Ky. 446. 

[a] Particular provisions. — (1) 
Where the municipality agreed that 
at the expiration of the franchise it 
would purchase the water system or 
rerent fire hydrants and the like, it 
was bound by the contract either to 
purchase or to rerent. Benjamin v. 
Mayfield, 186 S.W. 169, 170 Ky. 446. 
(2) The rule of the text was recog- 
nized where, in addition to the option 
to purchase, the franchise ordinance 
contained a provision that in case the 


municipality shall fail or decline to’ 


exercise its option to purchase the 
rights and privileges granted by the 
ordinance to the grantee shall be ex- 
tended for a further specified period. 
Ashland Waterworks Co. v. City of 
Ashland, 251 F. 492, 163 C.C.A. 486 
[rev 230 F. 254]. 


Compulsory purchase under statute 
a saute to renew contract see supra 
622. ; 


16. City and County of Denver v. 
New York Trust Co., 33 S.Ct. 657, 664, 
229° U.S. 123, 57 Tatid? 1701 frev 87 
F.. 890, 110 C.C.A, 24]. 


“In the absence of some stipula- 
tions to that end the city would be 
under no obligation to purchase or to 
renew, nor would it be entitled to do 
either. There is no stipulation pur- 
porting to impose such an obligation. 
All that is done is to reserve or give 
to the city the right to purchase or to 
renew, if it so elects. In other words, 
it is given a privilege to do either, 
but with no obligation to exercise it.” 
City and County of Denver v. New 
York Trust Co., supra. 


Duration and termination of fran- 
chise in general see infra § 663. 


17. See supra § 621. 


Exclusive franchise of water com- 
pany see infra § 662. 


18. Revere Water Co. v. Winthrop, 
78 N.E. 497, 192 Mass. 455 [error 
dism 28 S.Ct.: 253, 207 U.S. 604, 52 L. 
Ed. 360]. 


19. City of Andalusia v. Alabama 
Utilities Co., 133 So. 899, 222 Ala. 689. 


20. City of Andalusia v. Alabama 
Utilities Co., supra. 
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supposed to have been understood by the parties 
Such reservation is 
not to be more strictly construed against the munici- 


when the contract was made.?+ 


pality than against the water company ;*? 
doubts as to the intention of the parties being re- 
solved in favor of the municipality rather than of 
The agreement of the owner 
of a water system, contained in an option, that the 
municipality shall have the right to purchase has 
been regarded as a continuing and irrevocable offer?+ 
and if the municipality once positively elects to take 
the plant, there is then a complete contract to sell 
and purchase,?® provided the prerequisites ordained 


the water company.” 


21. Valparaiso City Water Co. v. 
Valparaiso, 69 N.E. 1018, 33 Ind.App. 
193. 

22. Valparaiso City Water Co. v. 
Valparaiso, 69 N.E. 1018, 33 Ind.App. 
193. 


23. Valparaiso City Water Co. v. 
Valparaiso, supra. 

24, Slocum v. City of North Platte, 
192 BY. 252, 112-C.C.A. 510. 


25. U.S.—Slocum vy. City of North 
Platten Loo EL 252 The Co CeALs 505 
Castle Creek Water Co. v. City of 
Aspen, 146 F. 8, 76 C.C.A. 516, 8 Ann. 
Cas. 660; Fayetteville v. Fayetteville 
Water, etc., Co., 135 F. 400. 


Ala,— Alabama Water Co. v. City of 
Anniston, 110 Se. 36, 215 Ala. 120. 


Ind.—Valparaiso City Water Co. v. 
Valparaiso, 60 N.E. 1018, 33 Ind.App. 
193m 


Kan.—Galena Water Co. v. Galena, 
87 P. 735, 74 Kan. 644; Cherryvale 
Water Co. v. Cherryvale, 69 P. 176, 65 
Kan. 219. 


N.J.—Slingerland v. Newark, 23 A. 
139, 54 N.J.Law 62. 


[a] Method of exercise of option. 
—(1) The election to purchase may 
be made by motion or resolution of 
the municipal council (Slocum v. City 
of North Platte, 192 F. 252, 112 C.C.A. 
510), (2) notwithstanding a statutory 
provision that the municipal corpo- 
ration may enact ordinances provid- 
ing for the purchase of a system of 
waterworks (Slocum v. City of North 
Platte, supra); (3) an ordinance evi- 
dencing the election was not neces- 
sary (Slocum v. City of North Platte, 
supra). (4) Resolution sufficient to 
constitute the exercise of an option to 
purchase see Alabama Water Co. v. 
City of Anniston, 110 So. 36, 215 Ala. 
120. 


[b] Time for election.—(1) A reso- 
jution of the municipal council dated 
Febr. 12, 1920, was sufficient expres- 
sion of the city’s election to exercise 
a contract option to purchase water- 
works on July 1, 1920, the date, fixed 
by the contract, on which the mu- 
nicipality might purchase. Alabama 
Water Co. v. City of Anniston, 110 So. 
36, 215 Ala. 120. (2) Option to pur- 
chase a waterworks, authorized by a 
proviso in the act of April 2, 1888 (P. 
L. [1888] p 366), could legally be ex- 
ercised by the city before the comple- 
tion of the waterworks for which the 
act provided. Slingerland v. Newark, 
23 A. 129, 54 N.J.Law 62. 


{e] Rights fixed as of date of noti- 
fication of determination to purchase. 
—Under the terms of some contracts 
the rights of the parties are fixed as 
of the date when the municipality 
communicated to the owner of the 
system its decision to purchase under 
the terms of the ordinance granting 
the franchise. Galena Water Co. v. 
Galena, 87 P. 735, 74 Kan. 644. 


WATERS 


92 


in fact 


Provision as to valuation as sub- 
stantial provision of contract see in- 
fra § 628. 

26. See cases infra notes 27, 28. 


27. Valparaiso City Water Co. v. 
Valparaiso, 69 N.E. 1018, 33 Ind.App. 
1) ay 


[a] Time for notice. — Under a 
municipal ordinance granting the 
right to construct and maintain a 
water system, which provided that at 
any time after the expiration of fif- 
teen years from the completion of 
said waterworks the city shall have 
the right to purchase the same by giv- 
ing the owners thereof one year’s no- 
tice in writing, the notice given was 
sufficient notwithstanding it was giv- 
en more than a year prior to the ex- 
piration of the fifteen-year period, 
since the prominent and controlling 
purpose was that the owner of the 
franchise should not be deprived of 
the enjoyment of such franchise dur- 
ing the fifteen-year period. Val- 
paraiso City Water Co. v. Valparaiso, 
69 N.E. 1018, 33 Ind.App. 198. 


28. Jersey City v. Flynn, 70 A. 497, 
74 N.J.Eq. 104 [mod on other grounds 
Ge AGO UORENGsMeuC OO Tile 


Payment or tender as affecting 
right to possession see infra § 631. 


29.  Cherryvale Water Co. v. 
Cherryvale, 69 P. 176, 65 Kan. 219. 


30. City and County of Denver v. 
New York Trust Co., 33 S:Ct. 657, 229 
U.S. 123, 57 L.Ed. 1101 [rev 187 F. 890, 
110 C.C.A. 24]; Washington-Oregon 
Corp. v. City of Chehalis, 202 F. 591. 


[a] Election to purchase not 
shown.—(1) Where the terms of the 
option to purchase contained in a 
franchise ordinance were ambiguous 
and the option had been construed by 
the parties as not requiring the city 
to bind itself to purchase until after 
an appraisal and the fiximg of a 
definite price, the view was taken 
that, in the absence of a notice by the 
city of its determination to purchase, 
a mere request by the city clerk to 
the owner of the waterworks for the 
appointment of appraisers by such 
owner to meet with appraisers ap- 
pointed by the city to appraise the 
value of the waterworks did not con- 
stitute a binding election to purchase. 
Washington-Oregon Corp. v. City of 
Chehalis, 202 F. 591. (2) The rule 
was applied where the attempt to ap- 
praise was abandoned when there was 
a failure of the appraisers appointed 
by the owner and the city to agree 
on the selection of an independent ap- 
praiser. Washington-Oregon Corp. v. 
City of Chehalis, supra. (3) In such 
case a holder of mortgage bonds of 
the corporate owner was in no better 
position than such owner in respect 
of claiming a binding election by the 
city. Washington-Oregon Corp. vy. 
City of Chehalis, supra. (4) An elec- 
tion by a city to exercise an option 
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by the contract containing the option have been ob- 
served,?® such as the giving of notice by the munici- 
pality of the intention to purchase,?* or payment or 
tender of the price, if that has been fixed.?® 
contract created by such an election cannot be re- 
scinded without mutual consent.?° 
ever, that there may be an enforceable contract to 
purchase under an option in a franchise ordinance*® 
or other contract,*! it must appear that the munici- 
pality has actually elected to exercise the option, 
and, in general, a municipality does not become ob- 
ligated to purchase a plant before conditions pre- 
cedent to the existence of such obligation have oc- 


The 


In order, how- 


to purchase a waterworks under an 
option in the franchise ordinance can- 
not be inferred from the adoption of 
an ordinance providing for an ap- 
praisement, “for the fixing of rates, 
and for submitting by special elec- 
tion the question whether the city 
should purchase or whether a new 
franchise should be granted, where 
nothing was done after the apprais- 
ers, having made an appraisement, 
failed to fix the schedule of rates 
(City and County of Denver v. New 
York Trust Cos 30 SC 657220 ness 
123, 57 L.Ed. 1101 [rev 187 F. 890,. 


-110 C.C.A. 24]), (5) especially in view 


of an applicable constitutional provi- 
sion that no franchise relating to the 
streets of the city should be granted 
except upon a vote of the electors and 
a provision of the city charter making 
a vote of electors a prerequisite to 
the acquisition by the city of any pub- 
lic utility (City and County of Den- 
ver v. New York Trust Co., supra). 
(6) A municipality does not exercise 
its option to purchase the plant of a 
water company. by adoption of a 
charter amendment contemplating a 


purchase independent of its option 
and on different terms. City and 
County of Denver v. New York 


Trust Co., supra. (7) If the resolu- 
tion by the governing body of a 
municipality as a whole shows no in- 
tention of purchasing the waterworks 
system until the proposition had been 
submitted to a vote of the citizens of 
the municipality, the resolution can- 
not be held to be a declaration of in- 
tention to purchase. Wichita Water 
Co. v. City of Wichita, 280 F. 770 [rev 
271 F. 973]. (8) There was no en- 
forceable contract where the acts of 
the city officials in the premises, evi- 
denced by a resolution and corre- 
spondence, were for the sole purpose 
of having a value placed upon the wa- 
terworks system, so that the proposi- 
tion as to whether the city should pur- 
chase such system at the value de- 
termined upon might be submitted 
to the citizens of the city, and the 
mayor and commissioners never in- 
tended on their own authority to pur- 
chase the same. Wichita Water Co. v. 
City of Wichita, supra. 


31. Kenton Water Co. v. City of 
Covington, 161 S.W. 988, 156 Ky. 569: 


[a] Offer looking to different con- 
tract.—An offer by a city to purchase 
the property of a water company ina 
municipality subsequently annexed 
to the city at a fixed price was not an 
exercise by it of its option to pur- 
chase under a contract with the wa- 
ter company under which the com- 
pany purchased water from the city 
to supply such municipality but an of- 
fer to make a different contract, 
where the option contemplated that 
the purchase price should be fixed by 
arbitrators. Kenton Water Co. v. 
City of Covington, 161 S.W. 988, 156 
Ky. 569; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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curred.** - Where the charter of a water company 
whieh gives a municipality the right to purchase the 
waterworks system of such company is accepted by 
the company, there exists in substance a continu- 
ing offer on the part of the company to sell,** and 
any contract by the company inconsistent with the 
right of the municipality to purchase is contrary to 
such charter and void as against the municipality ;°* 
upon due acceptance by the municipality there is a 
complete and binding contract of sale and pur- 
chase.*> Under certain circumstances a municipali- 
ty may contract under one of several statutes in pur- 
chasing an existing system.°*° 


Construction of option in light of statute. While 
there is apparently authority for the view that a 
corporate assignee of a franchise containing an op- 
tion to purchase, given by ordinance, may be bound 
by the terms of such ordinance notwithstanding a 
statutory provision gives water companies the right 
to enter municipalities and install a plant,?7 and an 
option in a franchise purporting to give the right to 
purchase on the expiration of a specified period has 
been construed as intending to give the municipality 
an absolute right to purchase after such period not- 
withstanding a statute conferred on municipalities 
the right to acquire a water system after the lapse 
of a peried greater than that mentioned in such op- 
tion,** where the reservation of the right to pur- 
chase merely recognized powers conferred on the 
municipality by statute, the rights of the munici- 
pality under such reservation are no greater than 
those so conferred by statute.?° 


Abrogation or cancellation of option. An option 
to purchase which provides that the purchase price 
should be payable in part by the municipality’s as- 


32. Superior Water, Light & Power 37. 
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suming the payment of part of the vendor owner’s 
mortgage bonds and in part by the exchange of 
municipal bonds for part of such mortgage bonds is 
not necessarily abrogated or cancelled by the subse- 
quent cancellation or retirement of such mortgage 
bonds.*° 


Inspection of books and vouchers. Where the pur- 
pose of a provision in a contract between the owner 
of a water system and a municipality giving the mu- 
nicipality the right to inspect the books and vouch- 
ers of such owner at any and all times is to give the 
municipality an opportunity to learn the true con- 
ditions before exercising its option to purchase, the 
municipality is entitled to such inspection even in 
the absence of the exercise of such option.*+ 


Validation or ratification of ultra vires contract. 
An ultra vires contract or option of a municipality 
to purchase a water system may be validated by a 
subsequent statute giving the necessary power.?? 
The validation or ratification by statute may be con- 
ditional.4® When the municipality attempts to avail 
itself of the granted power it must proceed in ac- 
cordance with the requirements of the validating 
statute.** Under certain circumstances a munici- 
pality may ratify and adopt a contract to purchase, 
the binding effect of which is doubtful because of 
alleged irregularities in proceedings for the pur- 
chase.*® 


Obligations imposed on contractor and vendor. 
Questions as to what obligations are imposed on the 
contractor and vendor by his contract with a munici- 
pal corporation to construct a water system and to 
sell and convey to the municipal corporation if it 
elects to purchase are determinable by the terms and 
construction of the provisions of the contract.4* 


Co. v. City of Superior, 181 N.W. 113, 
183 N.W. 254, 174 Wis. 257. 


[a] Renewal of franchise or pur- 
chase.—Where the franchise provid- 
ed that if the municipality should re- 
fuse to grant the right to continue 
and maintain the system fer an ad- 
ditional period upon the same terms 
and conditions as may exist between 
the municipality and the water com- 
pany at the expiration of the orig- 
inal period, the municipality would 
purchase the system, no obligation to 
purchase arose where, during the 
original period, the legislature had, 
under a valid statute, altered the 
franchise by substituting an inde- 
terminate permit, which statute gave 
to the water company the privilege to 
continue. Superior Water, Light & 
Power Co. v. City of Superior, 181 N. 
W. 113, 183 N.W. 254, 174 Wis. 257. 


33. Braintree Water-Supply Co. v. 
Braintree, 16 N.E. 420, 146 Mass. 482. 


34. Braintree Water-Supply Co. v. 
Braintree, supra. 


35. Braintree Water-Supply Co. v. 
Braintree, supra. 


36. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 


[a] Thus a contract by a town to 
buy a water system, whose terms are 
authorized by statute, was equally 
binding, whether entered into under 
St. (1882) p 103 c 142 § 7, and adopted 
by ratification, or subsequently made 
under St. (1904) p 469 c 457, as the 
result of further negotiations em- 
bodying the same conditions. Seward 
v. Revere Water Co., 87 N.E. 749, 201 
Mass. 453. 


Riverton Consol. Water Co., 81 A. 548, 
Zon oa. b2be 


38. New Cumberland Borough v. 
Riverton Consol. Water Co., supra. 


39. Borough of Monessen v. Mones- 
sen Water Co., 89 A. 829, 243 Pa. 53. 


40. Alabama Water Co. v. City of 
Anniston, 110 So. 36, 215 Ala. 120. 


[a] Mortgage bonds payable he- 
fore option to purchase expires.—The 
rule was applied where the mortgage 
bonds of the owner were payable ona 
date prior to the date on which the 
option to purchase might be exercised. 
Alabama Water Co. v. City of Annis- 
ton; 110 So. 36, 215 Ala. 120. 


41. Town of Boonton v. United 
Water Supply Co., 91 A. 814, 83 N.J. 
Eq. 536 [aff 93 A. 1086, 84 N.J.Eq. 
197]. 

Inspection to determine cost where 
statute gives right to purchase at 
cost plus interest see infra § 630. 


42. Leavenworth v. Leavenworth 
City, ete., Water Co., 76 P. 451! 68 
Kan. 82; Phillips Village Corp. v. 
Phillips Water Co., 71 A. 474, 104 Me. 
103; Mayo v. Dover, etc., Fire Co., 
53 A. 62, 96 Me. 5389. 

Curative acts affecting contracts of 
municipal corporations in general see 
Municipal Corporations § 2231. 

43. Havre de Grace Water Co. of 
Harford County y. City of Havre de 
Grace, 132 A. 768, 150 Md. 241. 


[a] Conditional on approval of ap- 
praisal and vote of electors.—Acts 
(1922) ec 176 ratified an ultra vires 
contract containing an option to pur- 
chase, conditional on approval of ap- 


praisal by the mayor and city coun- 
cil and submission to the voters. 
Havre de Grace Water Co. of Har- 
ford County v. City of Mavre de Grace, 
132 A. 768, 150 Md, 241. 


_ 44. Phillips Village Corp. v. Phil- 
lips Water Co., 71 A. 474, 104 Me. 1p3. 


[a] Rule applied (1) where the 
statute required that the municipality 
should “vote to purchase.” Phillips 
Village Corp. v. Phillips Water ‘Cor, 
71 A. 474, 104 Me. 103. (2) Approval 
and acceptance of contract or option 
Pe? vote in general see infra 


45. Seward v. Revere Water Co., 
87 N.E. 749, 201 Mass. 453. 


46. See cases infra this note. 


[a] Purity of supply.—(1) A par- 
ticular stipulation that the water 
supply was to be free from pollution 
did not require that a river, which 
was a part of the supply, should be 
free from pollution from its source 
to the point where it flowed into the 
reservoirs (Jersey City v. Flynn, 70 
A. 497, 74 N.J.Eq. 104 [mod on other 
grounds 76 A. 3, 76 N.J.Eq. 607]), (2) 
but required that the supply when 
the water reached the city should be 
free from pollution (Jersey City v. 
Flynn, supra). (3) A particular 
stipulation that the water shall be 
pure and wholesome, and free from 
pollution deleterious for drinking and 
domestic purposes, did not require 
that the water should be absolutely 
pure, of such purity as could be ob- 
tained in a laboratory; all that was 
required was that it should be “free 
from pollution deleterious for drink- 
ing and domestic purposes.”’ Jersey 
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[§ 624] (b) Approval and. Acceptance by Popu- 
lar Vote and by Certain Municipal Officers. A pro- 
vision of a municipal charter making a vote of the 
electors a prerequisite to the acquisition by the mu- 
nicipal corporation of any public utility has been 
given effect where the municipal corporation has re- 
served in a franchise ordinance the option to pur- 
chase,*7 and an option to purchase may be ultra vires 
for failure to include an express provision for sub- 
mission of the question of purchase to the voters of 
the municipality in accordance with the requirement 
of the municipal charter.*® So also, there must be 
due compliance with the provision of a contract giv- 
ing a town the privilege to purchase if the town 
should, at a meeting duly called for that purpose, 
vote to purchase.*® Where provision 1s made by 
statute for an offer by a water company to sell to 
a municipality and for acceptance by the munici- 
pality by vote of the electors of the municipality, the 
necessity for the acceptance of the offer within a 
reasonable time has been recognized®® notwith- 
standing the absence from the statute of any provl- 
sion as to the time for acceptance ;*+ but, in the ab- 
sence of a provision to the contrary, the mere fact 
that the offer has once been rejected by the voters 
does not prevent a subsequent acceptance by them 


City v. Flynn, supra. (4) A provi-] water supply, 
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which oceurs within a reasonable time after the 
offer is made.®*2 Where there is a continuing offer 
to sell and, under the applicable statute, the authori- 
ty of a municipality to purchase is conditioned on 
the assent of a certain majority of voters at a 
town meeting, upon due assent by the voters the wa- 
ter company acquires rights which may not be taken 
away by an attempted rescission of the vote.°? 
Where, after a failure of a water company and a 
municipality to agree on the terms of a proposed 
contract to purchase, the company offers to sell at 
a specified price and a municipal resolution is en- 
acted accepting the offer, contingent upon favorable 
action by the voters of the municipality, the view 
has been taken that a contract results when there 
is a favorable vote by the voters, at least against 
a taxpayer of the municipality.®°* Under some stat- 
utes certain officers of the municipality may deter- 
mine the provisions of a proposed contract for the 
purchase of an existing system, without the consent 
of the voters of the municipality®® and, while such 
officers may, in the absence of a provision to the con- 
trary, obtain an expression of the views of the vot- 
ers before proceeding to determine the provisions of 
the proposed contract,°® the officers do not thereby 


in a letter)82 A. 732, 79 N.J.Eq. 212]. 


sion of a contract, declaring that the 
water proposed to be furnished is 
pure and wholesome and that the plan 
has been prepared so as to prevent 
all contamination thereof from any 
source, in accordance with the spe- 
cifications, which were that the wa- 
ter to be furnished must be pure and 
wholesome for drinking and domes- 
tic purposes, required water supply 
works capable of preventing contami- 
nation from any source at any time 
under any conditions likely to occur 
(Jersey City v. Flynn, supra), (5) 
and works that might be effective un- 
der favorable conditions for a part 
of the year, but ineffective at other 
times, would not comply with the re- 
quirements of the contract (Jersey 
City v. Flynn, supra). (6) In such 
case the contractor and vendor was 
not bound to provide against future 
conditions, but the purchaser city 
would have to provide against them 
as occasion might require. Jersey 
City vy. Blynn, supra. (7%) In -such 
case a stipulation as to purity and 
wholesomeness was complied with if 
the water was pure and wholesome at 
the. time the waterworks were de- 
livered to the city according to the 
tests then known. Jersey City v. 
Jersey City Water Supply Co., 105 A. 
494, 90 N.J.Eq. 14 [aff 106 A. 892, 90 
N.J.Eq. 603]. (8) A contractor and 
vendor was not obliged to pay the 
cost of operating the plant, in order 
to keep the water pure, after it was 
taken over by the city, in the absence 
of any provision therefor in the con- 
tract. Jersey City sv. Elinn,, Cd. 
Ch.) 78 A. 391 [aff 82 A. 732, 79 N.J. 
Eq. 212]. (9) Under a contract ex- 
pressly declaring that the specifica- 
tions and proposals were made a 
part thereof, which specifications 
contained the clause that the adver- 
tisement, the specifications, the ‘“ac- 
cepted proposals,” all maps, plans, and 
drawings accompanying, attached to, 
or described therein, the specific con- 
tract, and the contractor’s bond were 
to be considered essential portions of 
the complete contract, an undertak- 
ing to remove a rag mill, which was 
a possible source of pollution of the 


written by the contractor’s attorney, 
and which was signed by the contrac- 
tor on the city’s refusal to execute the 
contract unless he did so, was a pro- 
posal of the contractor, accepted by 
the city, and binding on the contrac- 
tor. Jersey City v. Flynn, 70 A. 497, 
74 N.J.Eq. 104 [mod on other grounds 
76 A. 3, 76 N.J.Eq. 607]. (10) Evi- 
dence examined, and held to show 
that the water supnly works con- 
structed under a contract with a 
city were not of such a character that 
they could be relied on constantly to 
furnish pure and wholesome water. 
Jersey City v. Flynn, 70 A. 497, 74 
N.J.Eq. 104 [mod on other grounds 
1 Tee8> UO NEUE ONGie CORDS ahe 
dence examined, and held not to show 
that a filter plant was indispensably 
necessary to a complete performance 
of a contract to construct and convey 
to a city a waterworks which would 
furnish pure and wholesome water 
for drinking and domestic purposes. 
Jersey City v. Flynn, 70 A. 497, 74 N. 
deat 104 [mod 76 A. 3, 76 N.J.Eq. 


[b] Method of constructing tun- 
nel.—It has been held that contract 
provisions as to the preparation of 
the bottom of a tunnel were not com- 
plied with because of a failure to use 
cement. Jersey City v. Flynn, 70 A. 
497, 74 N.J.Eq. 104 [mod on other 
grounds 76 A. 3, 76 N.J.Eq. 607]. 


[c] Fence around reservoir.— 
Where the contract contained no pro- 
vision for constructing a fence around 
a reservoir, no obligation in this re- 
gard was imposed on the contractor 
and vendor. Jersey City v. Jersey 
City Water Supply Co., 76 A. 3, 76 
N.J.Eq. 607 [mod 70 A, 497, 74 N.J. 
Eq. 104]. 

[d] Title to system.—Where a 
drain which was part of the plant 
was subject to alteration at the will 
of a third person upon whose lands it 
was built and whose title thereto 
might be terminated at any time, the 
company did not perform a contrac- 
tual obligation requiring it to give the 
city good title to its plant. Jersey 
City v. Flinn, (N.J.Ch.) 78 A. 391 [aff 


a a ee ee ee ee ee een ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


47. 
New York Trust Co., 33 S.Ct. 657, 229 
U.S. 123, 57 dud. 110t iirev alsin 
890, 110 C.C.A. 247. 


48. Havre de Grace Water Co. of 
Harford County vy. City of Havre de 
Grace, 132 A. 768, 150 Md. 241. 


49. Inhabitants of Strong v. 
eons Water Co., 85 A. 1062, 110 Me. 


50. Revere Water Co. v. Winthrop, 
78 N.E. 497, 192 Mass. 455 [error dism 
28. S.Ct. 253, 207 U.S. 604, 52° G. mal 
360]. 

51. 
supra. 

52. 
supra. f 

53. Braintree Water Supply Co. v. 
Braintree, 16 N.E. 420, 146 Maes 482. 


54. Adams v. Horton, 116 A. 426, 
97 N.J.Law 312. 


[a] Particular transaction.— 
Where a city ordinance constituted 
the mayor and members of the board 
of commissioners agents to negotiate 
a purchase for public use of the prop- 
erty of a water company, and direct- 
ed them to use all reasonable means 
to reach an agreement, but provided 
that, if the property could not be so 
acquired, condemnation proceedings 
were to be instituted, and, after there 
was a failure to agree as to terms, 
the company offered to sell at a spec- 
ified price which was accepted by a 
resolution providing that such reso- 
lution should take effect only on fa- 
vorable action by the people, and they 
voted favorably, a contract automa- 
tically resulted between the city and 
the company as against a taxpayer 
prosecuting certiorari to review the 
contract. Adams y. Horton, 116 A. 
426, 97 N.J.Law 312. 


55. Revere Water Co. v. Winthrop, 
78 N.E. 497, 192 Mass. 455 [error dism 
28 S.Ct. 253, 207 U.S. 604, 52 .-i..34d. 
360]. 

56. 
supra. 


Revere Water Co. v. Winthrop, 


Revere Water Co. v. Winthrop, 


Revere Water Co. v. Winthrop, 


City and County of Denver v. 


§§ 624-626] 


limit their statutory authority.57 Where, however, 
such a statute contemplates and requires that a ma- 
jority of the voters shall act either by ratifying or 
rejecting a proposed contract, a binding contract 
arises when,°® and only when,°® it is ratified by a 
majority of the voters, which contract may not be 
rescinded without the consent of both parties there- 
to;®° the warrant for the election must show that 
a proposed contract of purchase is being submitted,*? 
and an affirmative vote only on the general propo- 
sition whether a purchase shall be made does not 
create a binding contract.®? 


Approval or consent of municipal officers. Where 
a statute requires the consent of certain officers of a 
municipality to the purchase by it of an existing sys- 
tem, affirmative action by such officers. is necessary 
to constitute consent®® and, in the absence of such 
action, a purported acceptance by popular vote of 
an offer of a water company to sell to the municipali- 
ty does not create an enforceable contract.°* 


Personal interest of officer conducting election. 
The mere fact that an officer of the vendor company 
acted as moderator at a town meeting which by vote 
authorized him to appoint committees to consider 
and report on a proposed purchase does not render 
a contract of purchase void in the absence of a show- 
ing that such officer acted corruptly.®® 


Number of favorable votes. The view has been 
taken that, in the absence of any requirement to the 
contrary, where the approval of a majority of vot- 
ers looking to the acquisition of an existing system 
under a contract or option is required a majority 
of the votes east is sufficient.°° 


[§ 625] (c) Property Included.°* The determi- 
nation of the question as to what property is in- 
cluded in a contract for the purchase of a water sys- 
tem depends on the terms of the contract and the 
power of the municipality.°* The fact that a wa- 
ter company, with the consent of the municipality 


57. Revere Water Co. v. Winthrop, 
supra. 66. 

58. Revere Water Co. v. Winthrop, 
supra. fa] 

59. Revere Water Co. v. Winthrop, 
supra. 
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N.E. 749, 201 Mass. 453. 

Southington v. Southington, 69 
A. 1023, 80 Conn. 646, 13 Ann.Cas. 411. 
E Option given by statute.—The 
option given to a town by statute to 
purchase the works of a water com- 
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which granted its franchise, extended a branch pipe 
line beyond the city limits does not prevent the op- 
erative effect of a contract by the municipality to 
buy the entire system,®® and where, in such case, the 
municipality elects to exercise its option to purchase, 
such election ineludes a portion of the system out- 
side the municipal limits.7° In general, the munici- 
pality is obliged to pay for whatever property it as- 
sumes to take under the contract,’+ and the view has 
been taken that, even though certain pipes were not 
laid and approved in strict accordance with the con- 
tract, the municipality was obliged to take such 
pipes if they were still in use, with the rest of the 
system which it desired to take, where the voters of 
the municipality had elected to take the entire sys- 
tem,‘? but in such ease the municipality is not oblig- 
ed to pay for pipe which was not approved as re- 
quired by the contract and which was not in use at 
the time of the purchase.72 The fact that a munici- 
pality has reserved the option to purchase a water 
system does not necessarily require the owner to keep 
its original equipment for the entire option period.** 


Service pipes. As between the municipality and 
the vendor owners, the service lines between thé — 
mains and the property line of its consumers belong 
to such owners, whether put in by such owners or by 
consumers, where the franchise does not specify who 
shall pay the expense of putting in such service 
lines.7° 


[§ 626] (d) Payment, Tender, and Retention of 
Price. Where a contract between a municipality and 
a waterworks company required that, if the munici- 
pality desired to purchase the works, the purchase 
price as determined by arbitrators should to the 
extent of outstanding bonds be paid to the trustees 
for the bonds, and the municipality made manual 
tender to the trustee under a mortgage securing the 
bonds of the amount determined, and after rejection 
thereof deposited the same as a separate fund in a 
public treasury and later deposited it in court, the 


with, unless the ordinance exercising 
the option is so plainly limited to the 
purchase of only so much of the dis- 
tributing system as lay wholly with- 
in the corporate limits as to admit of 
no other meaning. City of Omaha v. 
Omaha Water Co., 30 S.Ct. 615, 218 


60. Revere Water Co. v. Winthrop, 
supra (Rev. L. c 25 § 31). 


61. Revere Water Co. vy. Winthrop, 
78 N.E. 497, 192 Mass. 455 terror dism 
28 S.Ct. 253, 207 U.S. 604, 52 L.Ed. 
360]. 

62. Revere Water Co. v. Winthrop, 
supra. 

[a] Necessity for precedent action 
by municipal officers.——‘“‘The word 
‘ratified’ as used in the statute plain- 
ly means that when the selectmen is- 
sue the warrant they are supposed to 
have taken appropriate precedent ac- 
tion, otherwise there is no proposal 
of purchase in existence which can 
be made the subject of ratification, 
and which by the ratifying act there- 
upon becomes an existing contract.” 
Revere Water Co. v. Inhabitants of 
Town of Winthrop, 78 N.E. 497, 501, 
192 Mass. 455 [error dism 28 S.Ct. 253, 
207 U.S. 604, 52 L.Hd. 360]. 


63. Revere Water Co. v. Winthrop, 
supra. 

64. Revere Water Co. v. Winthrop, 
supra. 

65. Seward v. Revere Water Co., 87 


pany, on a majority of the legal vot- 
ers of the town, at a meeting held for 
the purpose, adopting a resolution 
authorizing the taking of proceedings 
to acquire the waterworks under such 
option, could be exercised on a ma- 
jority of the voters voting favorably 
on the question, although such major- 
ity was not a majority of the electors 
of the town. Southington vy. South- 
ington Water Co., 69 A. 1023, 80 Conn. 
646, 13 Ann.Cas. 411. 


67. Power of municipal corpora- 
tion as to acquisition, operation, and 
maintenance of waterworks beyond its 
limits in general see Municipal Cor- 
porations § 2329. 


68. See case infra this note. 


[a] Acquisition of waterworks 
plant as it existed when city made its 
election, under legislative authority, 
to exercise its option to purchase, in- 
cluding the outlying distributing sys- 
tems serving adjacent suburban 
towns, must be deemed to have been 
within the contemplation of both the 
city and the waterworks company, 
where such system was a Single one, 
having a common source of supply 
and common main connections there- 


U.S. 180, 54 L.Ed. 991, 48 L.R.A.N.S. 
1084. [aff 162 B. 225, 89 "CiCsA. 205, 
15 Ann.Cas. 498]. 
69.’ Ashland Waterworks Co. v. 
pe of Ashland, 251 F. 492, 163 C.C.A. 
70. Ashland Waterworks Co. v. 
City of Ashland, supra. 


[a] Fact that municipal corpora- 
tion may not generally buy such ex- 
traterritorial property or engage in 
the business of supplying water out- 
side its limits does not affect the rule. 
Ashland Waterworks Co. v. City of 
Ashland, 251 F. 492, 163 C.C.A. 486. 


71. Town of Boonton v. United 
Water Supply Co., 102 A. 454, 88 N.J. 
Eq. 61. 


72. Town of Boonton y. United 
Water Supply Co., supra. 


73. Town of Boonton v. United 
Water Supply Co., supra. 


74. Borough of Monessen v. Mo- 
nessen Water Co., 89 A. 829, 243 Pa. 
53. 

75. City of Baxter Springs v. Bil- 
ger’s Estate, 204 P. 678, 110 Kan. 409. 


1148 [67 C.J.] 


tender was sufficient.7* The view has been taken 
that an amount for #n item for laying certain ex- 
tensions after the arbitration to determine value was 
commenced, and payable under a separate contract, 
need not be included in the amount of the tender.** 
Assumption, by the municipality, of the payment of 
obligations of the vendor which are a lien on the wa- 
ter system may constitute payment pro tanto.‘® 
Parties to a contract for the purchase of waterworks 
by a municipal corporation are charged with knowl- 
edge of conditions upon which municipal bonds for 
the balance of the purchase price could be issued and 
are presumed to have contracted in the light of such 
conditions.7® Where the purchaser’s right to pos- 
session is dependent on payment or tender of the 
purchase price, payment or due tender must be 
made in order to give such right.*° 


Retention of part of purchase price as security for 
performance. Where the contract permits the re- 
tention by the purchaser of a specified amount out 
of the purchase price until the delivery of a valid 
release of the rights of a third person to divert the 
waters of a stream included in the system, the vendor 
becomes entitled to such amount- when,*! and only 
when,*? such provision as to the release has been 
complied with. In order to avoid the retention by 
the purchaser of a part of the purchase price because 
of a failure by the vendor strictly to perform a pro- 
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vision of the contract, the vendor has been permit- 
ted to give a bond for reimbursement of the pur- 
chaser if the latter is subsequently obliged to make 
expenditures because of such lack of strict perform- 
ance.** 


[§ 627] (e) Remedies. In the case of a valid and 
enforceable contract for the purchase of a water 
system, a suit for specific performance may usually 
be maintained** by the municipality as purchaser,*® 
and, in a proper ease, the municipality may compel 
the appointment of arbitrators by the vendor wa- 
ter company in accordance with the reservation of 
an option to purchase.*® A municipality may by its 
offer, in a bill to enforce performance of the offer to 
purchase, to take such part of the complete system 
provided for. by the contract as can be made useful 
by it for its water supply, waive its right to the com- 
plete system so provided for** and thus lose the right 
to maintain an action for damages for nonperform- 
ance in respect of the part as to which there is a 
waiver,®® and may be compelled to take and pay for 
that portion which may be made useful to the munici- 
pality.°° In a suit by a water company against a 
municipality in which plaintiff seeks to have the 
court fix the price and require the municipality to 
pay and take over the system, plaintiff’s pleading 
must show a default by defendant.°° Ina suit by a 
water company to enjoin a municipality from pros- 


VGmiGity, Sol aiiaw s Claires Vasa 
Claire Water Co., 119 N.W. 555, 137 
Wis.) 517. 


PimCliye Ot. Man, Claire “Vv... at 
Claire Water Co., supra. 


Vo eCity, OL. Oninidad va rinidad 
Waterworks Co., 184 P. 368, 67 Colo. 
344. 


fa] Assumption of payment of 
‘bonds not exchanged for municipal 
bonds.—(1) Where the contract of 
purchase provided, in respect of the 
method of payment, that municipal 
bonds were to be exchanged for bonds 
issued by the vendor owner which 
were a lien on the water plant, that 
the municipality might withhold from 
the purchase price an amount equal to 
the principal and interest on bonds so 
issued by the owner and not depos- 
ited as provided by the contract, that 
the municipality assumed payment of 
bonds not deposited, and that such 
assumption was to be considered as 
payment on the purchase price to that 
extent, such assumption was regarded 
as payment to the extent of the 


amount of bonds of the vendor owner 


which were not so deposited. City 
of Trinidad v. Trinidad Waterworks 
Co., 184 P. 368, 67 Colo. 344. (2) The 
vendor company was not entitled, as 
against the city, to possession of cer- 
tain of the city’s bonds held by a 
bank in escrow for exchange of bonds 
of the water company, which were 
not deposited as provided, and which 
were a subsisting lien on the water 
plant in the hands of the city. City 
of Trinidad vy. Trinidad Waterworks 
Co., supra. 


79. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


g0. See infra § 631. 
81. Jersey City v. Jersey City Wa- 


ter Supply Co., 132 A. 852, 99 N.J.Eq. 
86 [aff 135 A. 918, 100 N.J.Eq. 580]. 


[a] Thus the vendor was entitled 
to the sum retained where, in accord- 
ance with the contract, a release by 
a canal company and its lessee of the 


right to divert was obtained and an 
abandonment of navigation under leg- 
islative sanction was shown. Jersey 
City v. Jersey City Water Supply Co., 
132 A. 852, 99 N.J.Hq. 36 [aff 135 A. 
918, 100 N.J.Eq. 580]. 


82. Jersey City v. Jersey City Wa- 
ter Supply Co., 117 A: 626, 93 N.J:Eq. 
620 [aff 114 A. 421, 93 N.J.Eq. 36]. 


[a] Particular provision.—W here 
a city retained five hundred thousand 
dollars of the price under a provision 
that the sum so retained should be 
paid to the vendor whenever it should 
deliver to the city a valid release 
from a canal company and its lessee, 
releasing all their rights to divert 
the waters from the watershed of a 
certain river above a proposed reser- 
voir site, the same to take effect upon 
the abandonment of the navigation of 
a certain canal between certain points 
named “under legislative sanction,” 
a, so-called release of such rights by 
the canal company and its lessee, re- 
citing that it should take effect upon 
the abandonment of navigation, was 
not a sufficient compliance to justify 
payment of such sum in the absence 
of a showing of legislative sanction 
of abandonment. Jersey City v. Jer- 
sey City Water Supply Co., 117 A. 626, 
93 N.J.Eq. 620 [aff 114 A. 421, 93 N.J. 
Eq. 36]. See Jersey City v. Flinn, (N. 
J.Ch.) 78 A. 391 (where, however, the 
question as to the sufficiency of the 
release was not finally passed on). 


g@3. Jersey City v. Flinn, (N.J.Ch.) 
78 A. 391 [aff 82 A. 732; 79 Ned. Ba: 
212]. 


[a] Thus, where a license to the 
vendor to construct a drain for the 
protection of the water supply was 
subject to revocation under certain 
circumstances, provision was made 
for a bond to be executed by the ven- 
dor to reimburse the municipal cor- 
poration which purchased if the lat- 
ter should be obliged to construct in- 
tercepting sewers. 
Etinn, GN. Che) eS Awe3 ois sath iSi2eAc 


732, 79 N.J.Eq. 212]. 


84. Cherryvale Water Co. v. Cher- 
ryvale, 69 P. 1%6, 65 Kan. 219. 


85. Revere Water Co. v. Winthrop, 
78 N.B. 497, 192 Mass. 455 [aff 28 S.Ct. 
253, 207 U.S. 604, 52 L.Ed. 360]; Town 
of Bristol v. Bristol & Warren Water- 
works, 49 A. 974, 23 R.I. 274. 


86. Borough of Huntingdon vy. 
Huntingdon Water Supply Co., 101 A. 
989, 258 Pa. 309. 


[a] Thus, where evidence in a 
borough’s suit to compel a water 
company to appoint arbitrators to fix 
the price of its plant to be taken over 
by the borough sustained a finding 
that the parties had not been able to 
agree, a decree requiring the company 
to appoint arbitrators was warranted. 
Borough of Huntingdon v. Hunting- 
gon gets Supply Co., 101 A. 989, 258 

a. ; 


Specific performance of contract for 
arbitration or valuation in general see 
Specific Performance §§ 276-278. 


87. Town of Bristol v. Bristol & 
Warren Waterworks, 49 A. 974, 23 
Rilin2 Tae 


88. Town of Bristol v. Bristol & 
Warren Waterworks, supra. 


&9. Town of Bristol v. Bristol & 
Warren Waterworks, supra. 


_ [a] Facts not rendering system 
incomplete.—The fact that a water- 
works system supplying complainant 
town took its water from a reser- 
voir, which also supplied another 
town, did not render the system in- 
complete. Town of Bristol vy. Bris- 
tol & Warren Waterworks, 49 A. 974, 
PAAR Ie Barf 


[b] As to what is to be included in 
decree in such case see Town of Bris- 
tol v. Bristol & Warren Waterworks, 
49 A, 974, 28 R.I. 274. 


90. See case infra this note. 
[a] Particular pleading.—(1) A 


Jersey City v.| bill setting forth an offer of the own- 


er to sell at a “‘stated price,” and that 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ecuting proceedings for the appointment of arbitra- 
tors to make a valuation or from taking any steps 
to acquire plaintiff’s waterworks, the propriety of 
requiring from defendant municipality an under- 
taking to indemnify plaintiff for expenses which 
might be incurred in the arbitration as a condition 
precedent to rendering inoperative a preliminary in- 
junction has been recognized. 


Avoidance, cancellation, or rescission of contract 
or conveyance. A town which seeks by its bill in 
equity to rescind a purchase of the waterworks and 


plant of a corporation for alleged fraud of the cor-. 


poration, is not entitled to a decree eliminating one 
of the material elements of the agreement and the 
substitution of something else therefor,®? and in 
such case the town cannot retain the property ac- 
quired by it under the agreement and have the stip- 
ulation as to the price set aside and the amount de- 
termined in another way.®? Where no valid and 
binding contract of purchase had been made because 
of noncomphance with statutory requisites, a deed 
delivered to, and recorded by, municipal officers in 
purported compliance with an agreement for sale 
and purchase has been cancelled at the suit of the 
municipality.°* 


Enforcing right to inspect books and vouchers. 
The right of a municipality to enforce in equity its 
right to inspect the books of the owner of a water 
system, given by contract for the purpose of per- 
mitting the municipality to learn the true conditions 
before exercising its option to purchase, has been 
recognized.?® 


Time to sue. It has been held that a suit by the 
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vendor owner to fix the purchase price of a water 
system brought prior to the date of purchase fixed 
by the municipality’s election to purchase under an 
option in the franchise ordinance is premature.°® 


[§ 628] (3) Valuation of Property and Fixing 
Price—(a) In General. Where a municipality has 
the power to acquire a water system either by pur- 
chase or by the exercise of the power of eminent 
domain, in case of purchase the price may be fixed 
by agreement without resort to the method of as- 
certaining value in case of acquisition under the 
power of eminent domain.®? Provisions of a bind- 
ing and enforceable contract for the purchase by a 
municipality of an existing water system usually 
will govern where such provisions fix the price to 
be paid®® or provide for the method of valuation 
of the property for the purpose of determining the 
price,®® as, for example, where the contract pro- 
vided for a determination by appraisers or arbi- 
trators chosen by the parties,t after the failure 
of the parties to agree upon the price,” provided it is 
sought to aequire the property under the contract.* 
According to some cases, such a provision for valu- 
ation by appraisers or arbitrators is an essential 
or material part of the contract,* but there is au- 
thority for the view that, under certain cireum- 
stances, the manner of determining the price may 
be a matter of form rather than of substance’ and 
that the fixing of the value of the property by arbi- 
trators or appraisers appointed by the parties, as 
provided for by the contract, is not necessarily of 
the essence of the contract after the municipality 
has duly elected to exercise its option to purchase,® 
at least where the arbitration provided for is ap- 


such offer was rejected, was insuffi- 
cient where it failed to set forth what 
the ‘stated price’ was, to allege that 
it was a fair price, and to set forth 
other terms of the offer and why the 
offer was rejected. Oregon-Washing- 
ton Water Service Co. v. City of Ho- 
quiam, 28 F.(2d) 576, 29 F.(2d) 566. 
(2) In such case an allegation that 
the parties “are unable to agree upon 
the price’ is a mere conclusion and 
is not sufficient. Oregon-Washing- 
ton Water Service Co. v. City of Ho- 
quiam, supra. i 

91. Eau Claire Water Co. v. Eau 
Claire, 106 N.W. 679, 127 Wis. 154. 

92. Inhabitants of Revere y. Re- 
vere Water Co., 105 N.E. 628, 218 
Mass. 161. 

93. Inhabitants of Revere v. Re- 
vere Water Co., supra. 


[a] Action at law to recover cer- 
tain sums claimed was the proper 
remedy if plaintiff town was entitled 
to recover. Inhabitants of Revere v. 
Revere Water Co., 105 N.E. 628, 218 
Mass. 161. : 

94. Revere Water Co. v. Winthrop, 
78 N.H. 497, 192 Mass. 455 [aff 28 S. 
Ct. 253, 207 U.S. 604, 52 L.Ed. 360]. 


95. Town of Boonton v. United 
Water Supply Co., 91 A. 814, 83 N.J. 
Eq. 536 [aff 93 A. 1086, 84 N.J.Eq. 
197]. 

Mandamus to compel inspection of 
corporate books ih general see Man- 
damus § 477. 

96. Oregon-Washington Water 
Service Co. v. City of Hoquiam, 28 F. 
(2d) 576, 29 F.(2d) /566. 

97. Backus v. City of Virginia, 142 
N.W. 1042, 123 Minn. 48. 


Measure of compensation in case of 


copdenmmn toe see Eminent Domain § 


93. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355; 
Pearl v. Nashville Corp., 10 Yerg. 
(Tenn.) 179. See Hevelone v. City 
of Beatrice, 234 N.W. 791, 120 Neb. 


648 (validity of agreement recog- 
nized). 
[a] Word “minimum,” in a provi- 


sion of a contract exercising an op- 
tion to purchase given by an earlier 
contract that the “minimum purchase 
price’ of the original plant shall be 
a specified amount, was not intended 
to unsettle the price of the original 
plant. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


99. Leavenworth y. Leavenworth 
City; ete!; Water Co., 76 P. 451, 69 
Kan. 82. 


1. Leavenworth v. Leavenworth 
City, etc., Water Co., supra; Borough 
of Huntingdon v. Huntingdon Water 
Supply Co., 101. P. 989; 258 Pa. 309. 
See Eau Claire Water Co. v. Hau 
Claire, 106 N.W. 679, 127 Wis. 154 
(where provision was made for ap- 
pointment by the court of a fifth ap- 
praiser if the appraisers appointed 
by the parties could not agree on the 
selection of the fifth appraiser). 


[a] Demand for appointment of 
arbltrators.—It seems that a ven- 
dor water company may, by failure to 
object and by submitting its selling 
price, lose the right subsequently to 
object that the municipal ordinance 
in respect of a demand by the mu- 
nicipality for the appointment of ar- 
bitrators is invalid. Borough of 
Huntingdon vy. Huntingdon Water 
Supply Co., 101 A. 989, 258 Pa. 309. 


2. Borough of Huntingdon  v. 


‘ties Co., 


Huntingdon Water Supply Co., supra. 


[a] Showing lack of agreement.— 
(1) A borough which requested the 
owner water company to state its 
price, and refused that stated, had 
made an effort to agree with the com- 
pany on the price and was under no 
duty .to continue negotiations to that 
end. _Borough of Huntingdon  v. 
Huntingdon Water Supply Co., 101 A. 
989, 258 Pa. 309. (2) After a price 
named by the vendor water company 
has been rejected by the municipality, 
the company may not successfully 
claim that the municipality made no 
effort to agree with the water com- 
pany as to the price if the water eom- 
pany itself, after such rejection, 
made no further attempt to reach an 
agreement with the municipality. 
Borough of Huntingdon y. Hunting- 
don Water Supply Co., supra. 

3. Leavenworth y. Leavenworth 
Gity;) ete; Wiaterm \Co., (76) Pasa sianes: 
Kan. 82 


4. Town of Glenwood Springs v. 
Glenwood Light & Water Co., 202 F. 
698, 121 C.C.A. 88, L.R.A.1915C 438; 
City of Andalusia v. Alabama Utili- 
133.So. 899, 222 Ala. 689; 
Leavenworth v. Leavenworth City, 
ete., Water Co., 76 P. 451, 69 Kan. 82 
(manner of selection). 


Specific performance see Specific 
Performance §§ 276, 277. 


5. Bristol v. Bristol, etce., 
Works, 34 A. 359, 19 R.I. 413. 


6. Castle Creek Water Co. vy. City 
of Aspen, 146 EF. 8, 76 C.C.A. 516, 8 
Ann.Cas. 660; Fayetteville v. Fayette- 
ville Water, etc., Co., 135 F. 400; Ga- 
lena Water Co. v. Galena, 87 P. 735, 
74 Kan. 644; City of Dallas yv. Gates, 
289 P. 497, 133 Or. 300. See Wichita 
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plicable only to a minor or incidental portion of the 
water system.7?. Under the latter view, the appoint- 
ment of the arbitrators is not a vital or fundamental 
act, but is an act of administrative detail, incident 
to the contract itself. Statutes sometimes provide 
for the appointment of appraisers by the court to 
determine the valuation at which a municipality 
may purchase® or for the appointment of com- 
missioners by the court to determine the price if 
the owner and the municipality are unable to agree.'° 
Under a provision in an option that, in the event 
of the parties’ inability to agree, the price is to be 
fixed by due process of law, before resorting to the 
courts a party must in good faith have used rea- 
sonable efforts to effect an agreement upon a fair 
price.*1 


Determination of price preliminary to or follow- 
ing decision to acquire or purchase. While, under 
the terms of some options, the election to purchase 
is to be made before the ascertainment of the value 
of the property,'? under other options the valua- 
tion may precede the decision of the municipality as 
to whether it will purchase,‘? and, in such ease, 
it has been held that, under some statutes, it is 
not necessary for a municipality to obtain the con- 
sent of the state public service commission before 
proceeding to obtain an arbitration as to valua- 
tion, under the option to purchase, in order to de- 
cide whether or not to exercise the option.t* So, 
under certain statutes conferring the right to ac- 
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quire a water system owned by a water company, the 
municipality may initiate the proceeding to ascer- 
tain the price before finally making the election to 
acquire.'® 

Approval of appraisal by municipal officers. 
Where a statutory ratification or validation of an 
ultra vires provision of a contract reserving an op- 
tion to purchase is eonditioned on the approval 
of the appraisal by the mayor and city council, such 
approval may be inferred from an ordinance pass- 
ed pursuant to the statute submitting the question 
of purchase to the voters of the municipality in ac- 
cordance with the statute even though no express 
approval is shown.t® Such validating or ratifying 
statute has been so construed as not to require a 
submission to the voters prior to approval of the 
appraisal.17 


Deductions or allowances. Where a municipali- 
ty has contracted for the construction of a water 
supply system by another under certain plans and 
specifications, and has reserved the right to pur- 
chase such system, the determination as to the 
amount of deductions from, or abatement of, the 
purchase price because of alleged noncompliance 
with the contract depends on the terms and construc- 
tion of the contract;!*® but the view has been taken 
that no deduction should be made because of a fail- 
ure to comply with a certain provision of the con- 
tract where the object of such provision has been 
attained notwithstanding such nonecompliance.?® 


Water Co. v. Wichita, 280 F. 770 [rev 
271 EF. 973] (apparently. recognizing 
rule). 

7. City of Anniston v. Alabama 
Water Co., 93 So. 409, 207 Ala. 497. 


8. City of Fayetteville v. Fayette- 
ville Water, Light & Power Co., 135 
F. 400. 

[a] Acts of agents, officers, and at- 
torneys.—(1) The acts of a vendor 
company’s agents, officers, and attor- 
ney in constituting and conducting 
the arbitration may be binding upon 
the company (City of Fayetteville v. 
Fayetteville Water, Light & Power 
Co., 135 F. 400) (2) and may consti- 
tute a waiver of any alleged irregu- 
Jarities in the proceeding for valua- 
tion (Fayetteville v. Fayetteville Wa- 
ter, etc., Co., supra) (3) and render 
the company estopped and bound by 
the award (Fayetteville v. Fayette- 
ville Water, etc., Co., supra). 


9. See statutory provisions. 
106. See statutory provisions. 


[a] Statutes construed or applied 
see Gardner Water Co. v. Gardner, 69 
N.E. 1051, 185 Mass. 190; Newbury- 
port Water Co. v. Newburyport, 47 N. 
E. 533, 168 Mass. 541; Braintree Wa- 
ter-Supply Co. v. Braintree, 16 N.E. 
420, 146 Mass. 482. 


[b] Water company could not by 
contract with third person prevent 
the appointment of commissioners as 
provided by statute. Braintree Wa- 
ter Supply Co. v. Braintree, 16 N.E. 
420, 146 Mass. 482. 


1l. Oregon-Washington Water 
Service Co. v. City of Hoquiam, 28 F. 
(2d) 576, 29 F.(2d) 566. 


[a] Offer by owner.—(1) The re- 
quirement of the option in respect of 
agreement was not met merely by an 
offer on the part of the owner to sell 
at a “stated price” which was rejected 
by the municipality. Oregon-Wash- 


ington Water Service Co. v. City of 
Hoquiam, 28 F.(2d) 576, 29 F.(2d) 566. 
(2) A municipal corporation- exercis- 
ing an option to purchase was not re- 
quired to accept the owner’s price 
forthwith, but was entitled to an 
opportunity to investigate in order 
to determine the fairness of the price. 
Oregon-Washington Water Service 
Co. v. City of Hoquiam, supra. 


12. Slocum v. City of North Platte, 
192 F. 252, 112 C.C.A. 510. See Inhab- 
itants of Strong v. Strong Water Co., 
85 A. 1062, 110 Me. 256. 


13. Farmington Village Corpora- 
tion v. Farmington Water Co., 44 A. 
609, 68 Me. 192; Town of Boonton v. 
United Supply Co., 91 A: 814, 83 N.J. 
Eq. 536 [aff. 93 A. 1086, 84 N.J.Eq. 
197]; Borough of Huntingdon v. 
Huntingdon Water Supply Co., 101 A. 
980, 258 Pa. 309. See Livermore v. 
Millville, 59 A. 217. 71 N.J.Law 503 
[aff 62 A. 408, 72 N.J.Law 222] (where 
the parties had construed the contract 
as authorizing the exercise of the op- 
tion after an arbitration). 

14. Borough of Huntingdon v. 
Huntingdon Water Supply Co., 101 A. 
989, 258 Pa. 309: 

15. Borough of New Brighton v. 
New Brighton Water Co., 93 A. 327, 
947 Pa. 232; Waynesboro Water Co. 
v. Public Service Commission, 78 Pa. 
Super. 143. 


Inspection of books of company see 
infra § 630. 

16. Havre de Grace Water Co. of 
Harford County v. City of Harve de 
Grace, 132 A. 768, 150 Md. 241. 


17. Havre de Grace Water Co. of 
Harford County v. City of Havre de 
Grace, supra. 

18. See cases infra this note. 

[a] Defects in method of construc- 
tion of tunnel.—Where a city elected 
to purchase a water supply works, 


the bottom of a tunnel of which was 
not constructed according to the con- 
tract to construct and to convey to 
the city if the latter elected to pur- 
chase, the rule has been applied that 
where a contractor has substantially 
performed his contract, although he 
has failed to do so in some minor 
particulars, he is entitled to the con- 
tract price less a fair allowance to 
make good the defects. Jersey City 
Vole lynn, 700A. “49.02.74 5 IN. Senile rd 
[mod on other grounds 76 A. 8, 76 N. 
J.Eq. 607]. 


[b] Fence around reservoir.— 
Where the contract contained no pro- 
vision for the construction of a fence 
around a reservoir, a deduction based 
on a failure to construct such a fence 
was not permissible. Jersey City v. 
Jersey City Water Supply Co., 76 A. 
3, 76 N.J.Eq. 607 [mod 70 A. 497, 74 
N.J.Eq. 104]. 


[c] Deductions based on alleged 
provisions as to purity of supply.— 
(1) A contract containing a provision 
that the operation of sewers and sew- 
erage disposal works arranged for 
by the contractor should not be a 
charge against the purchasing city 
did not entitle the city to capitalize 
the cost of operating a device for re- 
moving dangerous germs from the 
water and deduct the capitalized sum 
from the contract price, in the ab- 
sence of any express provision there- 
for. Jersey City v. Flinn, (N.J.Ch.) 
78 A. 891 [aff 82..A. 732, 7.9 IN. JeBae 
212]. (2) For other claims for de- 
ductions see Jersey City v. Jersey 
City Water Co., 105 A. 494, 90 N.J.Eq. 
14 [aff 106 A. 892, 90 N.J.Eq. 603]; 
Jersey City v. Flynn, 70 A. 497, 74 N. 
J.Eq. 104 [mod on other grounds 76 
Ax. 3) iG NeOG OOC Te 


Obligations imposed on contractor 
and vendor see supra § 623. 


19. Jersey City v. Flynn, 70 A. 497, 
74 N.J.Eq. 104 [mod on other grounds 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Statutory methods of valuation in lieu of contract 
method. ‘The power of the legislature, under its 
reserved power to alter or repeal laws or acts af- 
fecting corporations, to provide by statute for a 
method of valuation different from that provided 
for in a franchise ordinance granted by the munic- 
ipality concerned to the water company has been 
recognized, at least where no obligation of the munici- 
pality to purchase under the franchise ordinance 
has arisen.*° 

[§ 629] (b) Basis of Valuation; Elements In- 
cluded. There is authority for the view that a court, 
in determining the actual value of a water system 
under an option to purchase duly exercised, is not 
governed by the same principles as govern in valu- 
ing such property for purposes of rate making or 
taxation.2!. While the mere cost of reproduction has 
been rejected as too low in determining the fair and 
equitable value,*” apart from the consideration of 
the value of the franchise and other intangible prop- 
erty and the value of the system as a going concern,”? 
a valuation of the property at the cost of repro- 
duction, less depreciation, has been approved.?4 
Where provisions of the contract of purchase fix the 
rate of depreciation which is to be allowed, such pro- 
visions will govern.?® Where the contract, option, 
or applicable statute contains a provision for the 
_ payment by the municipality of the fair and equitable 


TGe AL 3; T62Ns3.24:'607 }.. 

[a] Thus failure to ‘remove’ a 
rag mill, in compliance with a city 
water supply contract binding the 
contractor to do so, did not entitle 
the city to have the price or value 
of the mill deducted from the price 


pany, 
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or replacement.—Where a city, elect- 
ing to purchase a waterworks system 
under a contract with the water com- 
was required to pay the fair 
market value of the system as a go- 
ing system, there should be included, 
in computing the replacement cost, 
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value or a like provision, the view has been taken that 
there should be considered as an element of value the 
fact that the plant is an established and going con- 
cern,*® and the commercial value of a waterworks 
plant as a going concern may properly be included 
in the valuation of the plant by the board of apprais- 
ers, where the municipality has elected to exercise 
its option to purchase, although the ordinance ex- 
ercising such option provides that nothing shall be 
paid for the unexpired franchise of the waterworks 
company.*’ So, according to some eases, the fact 
that the owner has an unexpired franchise should be 
considered,** at least where the contract especially 
provides for a consideration of the franchise grant- 
ed.?° If, however, the franchise has expired,®° or a 
valid statute regulating the purchase expressly ex- 
cludes from the price to be paid the value of the 
franchise,*+ nothing may be allowed for the fran- 
chise, and the price cannot be fixed by capitalizing 
earnings.*? So the earnings of a company which 
is in the enjoyment of what is practically an ex- 
clusive franchise are not a fair measure of the fair 
value of the property, apart from an exclusive 
franchise.** Under the provision of the applicable 
and governing statute directing the determination 
of the fair value of the property for the purpose 
of its use by the municipality, the water company’s 
right to lay pipes in the street?+ or its right to 


Wichita, 271 F. 973 [rev on other 
grounds 28@ F. 770]; National Water- 
works Co. v. Kansas City, 62 F. 853, 
10 C.C.A. 653, 27 L.R.A. 827; Galena 
Water Co. v. Galena, 87 P. 735, 74 
Kan. 644; Gloucester Water Supply 
Co. v. Gloucester, 60 N.E. 977, 179 
Mass. 365. 


of the water supply works, where the 
removal of the mill was stipulated 
for only that the purity of the water 
supply might be conserved, and the 
city obtained a supply free from pol- 
lution caused by operation of the mill 
in an objectionable manner. Jersey 
City v. Flynn, 70 A. 497, 74 N.J.Ea. 
104, mod on other grounds 76 A. 3, 76 
N.J.Eq. 607]. 

20. Superior Water, Light & Pow- 
er Go. v. City of Superior, 181 N.W. 
113, 183 N.W. 254, 174 Wis. 257. 


21. City of Baxter Springs v. Bil- 
ger’s Estate, 204 P. 678, 110 Kan. 409. 


22. National Waterworks Co. v. 
Kansas City, 62 F. 853, 10 C.C.A. 653, 
27 L.R.A. 827. 

23. Consideration of such elements 
see infra text and notes 26—35. 


24, Wichita Water Co. v. City of 
Wichita, 271 F. 973, 975 [rev on other 
grounds 280 F. 770]; Gloucester Wa- 
ter Co. v. Gloucester, 60 N.E. 977, 179 
Mass. 365. 

“The replacement or reproduction 
method of ascertaining the fair and 
reasonable market value of a public 
utility property, such as is involved 
in this case, is the established method 
employed in the making of such as- 
certainments, if, as was done by the 
master in this case, a fair and rea- 
sonable amount for its going value be 
added, and, having thus determined 
the replacement value from such ag- 
gregate sum, there is deducted such 
reasonable sum or sums as will fairly 
and justly measure the difference in 
value between the new plant so re- 
produced, with new materials used in 
the reconstruction, and the deprecia- 
tion in value of the old plant.” Wi- 
chita Water Co. v. City of Wichita, 


- supra. 


[a] Items in cost of reproduction 


the cost of cutting and replacing 
pavements over the water mains, al- 
though the pavement was laid by the 
city since the water mains were laid 
by the company. Wichita Water Co. 
v. City of Wichita, 271 F. 973 [rev on 
other grounds 280 F. 770]. 


[b] Depreciation (1) in the value 
of the old plant should be deducted, 
taking into consideration, in so do- 
ing, the age of the present plant, the 
kind, quality, nature, and condition 
of the materials therein, and all and 
every other thing and element that 
impairs its use in the rendering of 
adequate service for which it was de- 
signed and used, or which tends to 
lessen the life of the plant, or in any 
manner impairs or lessens its true, 
fair market value on the date named. 
Wichita Water Co. v. City of Wichi- 
ta, 271 F. 973 [rev on other grounds 
280 F. 770]. (2) Depreciation occa- 
sioned by long use, erosion, corrosion, 
and electrolysis of the mains, obsol- 
escence, and, in short, all and every- 
thing which tends to lessen the life 
of the plant or depreciate the value 
of the old as compared with the cost 
of the newly constructed system is 
properly deducted. Wichita Water 
Co. v. City of Wichita, supra. 


25. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


[a] Particular provisions,—A 
stipulation in a contract for the pur- 
chase of waterworks for one per cent 
eredit per annum for depreciation was 
construed to mean one per cent on 
the base price for depreciation of the 
plant as a unit and likewise on the 
cost of extension, replacements, and 
betterments, ascertained as provided 
in the contract. Alabama Water Co. 
v. City of Anniston, 135 So. 585, 223 
Ala. 355. 


26. Wichita Water Co. v. City of 


See Newburyport Water 
Co. v. Newburyport, 47 N.E. 533, 168 
Mass. 541 (award upheld). 

27. Omaha v. Omaha Water Co., 30 
S.Ct. 615, 218 U.S. 180, 54 L.Hd. 991, 
48 L.R.A.N.S. 1084. 


28. Bristol v. Bristol, ete., Water 
Works 4 9A 2974, OS mineo As 
29. Galena Water Co. v. Galena, 87 


P. 735, 74 Kan. 644. 


30. National Waterworks Co. v. 
Kansas City, 62 F. 853, 10 C.C.A. 653, 
27 L.R.A. 827. 


31. Gloucester Water Supply Co. 
Ne center 60 N.E. 977, 179 Mass. 


32. National Waterworks Co. v. 
Kansas City, 62 F. 853, 10 C.C.A. 653, 
27 L.R.A. 827. 


[a] Reason for rule.—‘‘Capitaliza- 
tion of the earnings . - implies 
a continuance of earnings, and a con- 
tinuance of earnings 
franchise to operate the waterworks.” 
National Waterworks Co. v. Kansas 
City, 620 BE853, 0865510 GC. CsAcm Ob Stare 
LRA. 827. 


33. Gloucester Water Co. v. Glou- 
cester, 60 N.E. 977, 179 Mass. 365. 


[a] Evidence of past earnings was 
not admissible where the statute gov- 
erning the purchase provided for the 
payment of the fair value of the wa- 
ter company’s property and excluded 
from the estimation of the value fu- 
ture earning capacity, future good 
will, and the franchise. Gloucester 
Water Co. v. Gloucester, 60 N.E. 977, 
179 Mass. 365. See Newburyport Wa- 
ter Co. v. Newburyport, 47 N.E. 533, 
168 Mass. 541 (evidence of net earn- 
ings, even if admissible, should not 
affect result). 


34 Newburyport 
Newburyport, supra. 


Water Cogs v- 
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collect water rents®° is not to be considered, where 
the municipality had that right by virtue of legisla- 
tive authority. The view has been taken that the 
value of water rights or privileges owned by the 
vendor are to be included where the statute gov- 
erning the purchase expressly or impliedly provides 
for the payment of the fair value of the property 
purchased.*® It has been held that an amount for 
an item for laying certain extensions after the arbi- 
tration was commenced, and payable under a sep- 
arate contract, need not be included in the amount 
of the award.°7 


Cost basis. Some options contained in franchise 
ordinances provide for the so-called “cost plus” 
basis of computing the price or value.*® So also, 
applicable statutes have provided for the payment 
of the cost of the franchise, works, and property 
of the company involved and for certain additions 
or deductions therefrom.*® Where, under the con- 
tract, the purchase price is to be based on the cost 
of construction and the vendor company fails to 
comply with a provision of the contract that it shall 
keep an accurate account of expenditures for con- 
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Time as of which rights of parties determined. 
Under some statutes controlling a purchase by a 
municipality a valuation of the property as of the 
date of its transfer to the municipality,4+ with in- 
terest until the date of payment,*? has been approved. 


Proceedings under Wisconsin public utility law. 
In Wisconsin provision for the acquisition of a sys- 
tem owned by a water company is, as already point- 
ed out, made by the public utility law, the proceed- 
ings ordinarily, at least, being in the nature of con- 
demnation proceedings.*? In a proceeding under 
such statute before the public utility or service com- 
mission to determine the compensation** the “just 
compensation” which is provided for means the fair 
and reasonable value at the time possession is tak- 
en,*> and, where payment is deferred, payment of 
legal interest must be provided for from the time 
possession is taken until payment is made.*® In 
greater detail it has been laid down that, in the 
valuation of a utility for condemnation or sale, the 
main elements usually considered in making a val- 
uation are the present value of the physical prop- 
erties,** the present and prospective earnings of the 


struction, the cost must be based on 


35. Newburyport Cont vs 


Newburyport, supra. 


36. Gloucester Water Supply Co. 
vy. Gloucester, 60 N.E. 977, 179 Mass. 
365. 

[a] Rights in great pond.—Under 
a statute providing for the fixing of 
the price by commissioners, on the 
determination by a municipality to 
exercise its right to purchase the 
property and franchise of a water 
company, where the parties are un- 
able to agree as to the price, it. was 
held that the value of water rights 
in a great pond granted to the water 
company by the state should be in- 
cluded notwithstanding such pond is 
held by the state for the use of the 
public. Gardner Water Co. v. Gard- 
ner, 69 N.E. 1051, 185 Mass. 190 (St. 
[1882] c 145 § 9). 


37. Eau Claire v. Eau Claire Wa- 
ter Co., 119 N.W. 555, 137 Wis. 517. 


38. See cases infra this note. 


[a] Items included.—(1) Notwith- 
standing a franchise provided for the 
relaying of mains upon the grading 
of a street at the expense of the hold- 
er of the franchise, it was held that, 
where the municipality elected to buy 
the waterworks system at cost plus 
ten per cent, the expense of lowering 
the pipes was part of the cost of the 
plant. City of Bremerton v. Bremer- 
ton Water & Power Co., 153 P. 372, 
88 Wash. 362. (2) The amount reim- 
bursed to customers for installing 
meters was a part of the cost, as they 
belonged to the owner and would pass 
to the municipality. City of Bremer- 
ton v. Bremerton Water & Power Co., 
supra. (3) Interest during the con- 
struction of certain additions was re- 
garded as a part of the cost of the 
plant where the money used came 
from earnings or was advanced by 
the owners. City of Bremerton v. 
Bremerton Water & Power Co., su- 
pra. 

[b] Item not included.—Allow- 
ance, as part of the cost, for the 
services of officers of the company 
constructing the plant was erroneous 
because not clearly established. City 
of Bremerton v. Bremerton Water & 
Power Co., 153 P. 372, 88 Wash. 362. 


39. See statutory provisions. 


Water 


estimates.*® 


[a] In Massachusetts (1) under 
St. (1887) p 715 ¢ 157 § 6, only sim- 
ple interest was allowable. Tisbury 
v. Vineyard Haven Water Co., 79 N. 
BH. 256, 193 Mass. 196. (2) Under the 
provision of such statute that if the 
cost of maintaining and operating the 
works shall exceed in any year the 
income derived therefrom such ex- 
cess shall be added to the total cost, 
and, if the income shall exceed the 
cost of maintaining and operating, 
such excess shall be deducted from 
the total cost, and the provision that 
interest is to be added to each expen- 
diture from its date to the date of 
taking, the previous cost was to be 
modified each year by adding to, or 
deducting therefrom, the amount of 
the loss or gain, as the case may be, 
shown by the difference between the 
cost of maintenance and operation 
and the income, and using the result- 
ant sum as the base on which inter- 
est was to be figured for the follow- 
ing year (Tisbury v. Vineyard Haven 
Water Co., supra), (3) even though 
under such method of computation 
the municipality might, under certain 
circumstances, obtain the system for 
nothing (Tisbury v. Vineyard Haven 
Water Co., supra). (4) Under St. 
(1898) ¢ 66 § 12, providing for the 
payment of the “actual cost” of fran- 
chise, works, and property of a water 
company, where such company’s con- 
tract for the construction of the plant 
in good faith provided for the pay- 
ment to the contractor on the basis of 
“cash market value” of such plant at 
the time of completion, such provi- 
sion of the construction contract was 
given effect in determining cost. Fal- 
mouth v. Falmouth Water Co., 62 N. 
KE. 255, 180 Mass. 325. (5) Cost to 
the company of litigation to deter- 
mine the amount due from the mu- 
nicipality could not be included under 
such statute of 1898 in the amount 
payable by the municipality. Fal- 
mouth v. Falmouth Water Co., su- 
pra. 

40. Town of Boonton vy. United 
Water Supply Co., 102 A. 454, 88 N. 
J.Eq. 61. 

41. Gloucester Water Supply Go. 
v. Gloucester, 60 N.E. 977, 179 Mass. 
365. 


42. Gloucester Water Supply Co. 


v. Gloucester, supra. 
43. See supra § 622. 
44. St. (1921) § 1797m—82. 


45. Appleton Water Works Co. v. 
Railroad Commission of Wisconsin, 
142 N.W. 476, 154 Wis. 121, 47 L.R.A. 
N.S. 770, Ann.Cas.1915B 1160. 

[a] Walue of indeterminate per- 
mit.—No allowance can be made for 
the value of an indeterminate permit 
to operate voluntarily obtained by the 
water company under the public util- 
ity law. Appleton Water Works Co. 
v. Railroad Commission of Wiscon- 
Sin, 142 N.W. 476, 154 Wis. 121, 47 L. 
R.A.N.S. 770, Ann.Cas.1915B 1160. 


46. Appleton Water Works Co. v. 
Railroad Commission of Wisconsin, 
supra. 


[a] Waiver or loss of right to in- 
terest.—W here, pending proceedings 
before the railroad commission, a re- 
ceiver for the water company was 
appointed and the federal court in 
which the receivership proceeding 
was pending, on petition of the mu- 
nicipality, directed the receiver to 
surrender the plant to the city and 
required the municipality to pay on 


a specified date the sum awarded by. 


the railroad commission, the receipt 
of the money pursuant to the order of 
the federal court did not constitute a 
waiver of the company’s right to in- 
terest, where it was the intent of 
the parties that the payments should 
not affect the rights of the parties in 
a subsequent action to amend the 
award. Appleton Water Works Co. v. 
Railroad Commission of Wisconsin, 
142 N.W. 476, 154 Wis. 121, 47 L.R.A. 
N.S. 770, Ann.Cas.1915B 1160. 


47. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
152 N.W. 859, 161 Wis. 122, L.R.A. 
1916F 592. 


[a] In determining the value of 
physical properties (1) due regard 
should be had to the original cost 


thereof, the reproduction cost, the 
amount of depreciation, and the 
amount of obsolescence. Oshkosh 


Waterworks Co. vy. Railroad Commis- 
sion of Wisconsin, 152 N.W. 859, 161 
Wis. 122, L.R.A.1916F 592. (2) Re- 
production cost may be considered, 
however, only so far as it will aid in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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business,*® the “going value” thereof,4® and the 
amount presently needed to put the plant in good 
condition.®® The enumerated elements may not, how- 
ever, in their aggregate represent the just value 
of the utility to which the water company is enti- 
tled under the statute,°4 and in some cases it may 
be necessary entirely to eliminate some of such ele- 
ments.°? 


[§ 630] (c) Proceedings and Determination. Ac- 
cording to some eases, where the option for purchase 
by a municipality duly exercised provides for pur- 
chase at an appraised valuation, to be ascertained 
by persons to be selected as provided, the valuation 
by such persons as appraisers is an appraisal and not 
a technical arbitration;>* the appraisers do not act 
judicially’ and, so long as they act honestly and 
in good faith, have a wide diseretion as to their 
methods of procedure and their sources of informa- 
tion.°® The appraisal of a waterworks plant where 
a municipality elects, under legislative authority, to 
exercise its option to purchase at a value to be de- 
termined by three engineers, one each to be selected 
by the city and the waterworks company, and the 
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third by the two so selected, is a matter of publie 
concern,”’® and a decision of a majority of the ap-. 
praisers is sufficient.°7 An appraisal of a large sys- 
tem of waterworks under a contract of purchase 
will not be invalidated because the title to a small 
part of the property not vital to the integrity of the 
system is afterward found to be defective,°*® nor 
because it may include parcels of property not neces- 
sary to the system,°® since a court which has equi- 
table jurisdiction may adjust such matters.°° Rules 
governing proceedings and awards in the case of 
submissions to arbitrators generally®1 have, how- 
ever, been recognized or applied in the case of a 
submission of the question of the value of a water 
system on a sale to a municipality.°? Methods 
adopted by engineers in ascertaining the value of a 
waterworks plant are matters of evidence, when 
presented to a court, and not rules of law, in a 
proceeding in which the actual valuation is for the 
court,®? and the court is not, of course, bound to 
accept a valuation made by engineers where the 
final determination is for the court.°* The provisions 
of some contracts to purchase contemplate an ac- 


59. 


determining the present value of the 
utility as an entity. Oshkosh Water- 
works Co. v. Railroad Commission of 
Wisconsin, supra. (3) There should 
not be included the reproduction cost 
of disturbing pavements for laying 
pipes, where pipes were laid before 
there were any pavements. Oshkosh 
Waterworks Co. v. Railroad Commis- 
sion of Wisconsin, supra. (4) The 
cost of reproduction should not in- 
clude work which may legally be as- 
sessed and which, in the exercise of 
good business judgment, ought to be 
assessed against the consumer. Ap- 
pleton Water Works Co. v. Railroad 
(ommission of Wisconsin, 142 N.W. 
476. ba Wiss 121,947 uR-ACN-S. 770; 
Ann-Cas.1915B8 11760. (5) Thus the 
“just compensation, could not include 
the cost of trenching and breaking 
up and relaying permanent pavement 
necessitated by the relaying of serv- 
ice pipes from the main to the corpo- 
ration cock in the curb. Appleton 
Water Works Co. v. Railroad Com- 
mission of Wisconsin, supra. (6) 
The original investment is a valuable 
aid in determining the present value 
of the property (Oshkosh Water- 
works Co. v. Railroad Commission of 
Wisconsin, supra) (7) but is not con- 
trolling (Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
supra). 

48. E 
Railroad Commission | 
152 N.W. 859, 161 Wis. 
1916F 592. 


[a] Important but not conclusive. 
—(1) In determining value the earn- 
ings of a waterworks system derived 
from a reasonable rate are important 
(Oshkosh Waterworks Co. v. Railroad 
Commission of Wisconsin, 152 N.W. 
859, 161 Wis. 122, L.R.A.1916F 592) 
(2) but not conclusive (Oshkosh Wa- 
terworks Co. v. Railroad Commission 
of Wisconsin, supra). 


49. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
152 N.W. 859, 161 Wis. 122, L.R.A. 
1916F 592. 


[a] Meaning of term and fixing 
amount.—(1) “Going value” is that 
part of the value which is due to the 
existence of an established business. 
Oshkosh Waterworks Co. v. Railroad 


Oshkosh Waterworks Co. Vv. 
of Wisconsin, 
122, 0 aa sAs 


value which comes from the fact that 
the business is a going concern; it 
is not franchise value, nor the value 
of good will. Appleton Water Works 
Co. v. Railroad Commission of Wis- 
consin, 142 N.W. 476, 154 Wis. 121, 47 
L.R.A.N.S. 770, Ann.Cas.1915B 1160. 
(3) It-is dificult to separate or meas- 
ure in dollars, because the value of 
the plant and business is inherently 
indivisible, and this latter value is 
obtained by taking a comprehensive 
view of each and all of the elements 
of property, tangible and intangible, 
including property rights, and consid- 
ering them as inseparable parts of a 
harmonious entity, and exercising the 
judgment as to the value of that en- 
tity. In this way the “going value” 
goes into the final result. Appleton 
Waterworks Co. v. Railroad Commis- 
sion of Wisconsin, supra. 


50. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
supra, 

51. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
supra. 

52. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
supra. 


53. Omaha Water Co. v. City of 
Omaha, 162 F. 225, 89 C.C-A. 205, 15 
Ann,Cas: 498 [cert gr 28 S.Ct. 762, 
210 U-S. 432, 52 L.Wd. 1136, aff 30 S. 
Ct. 615, 218 U.S. 180, 54 L.Ed. 991, 48 
L.R.A.N.S. 1084]. 


54. Omaha Water Co. v. City of 
Omaha, supra. 

55. Omaha Water Co. v. City of 
Omaha, supra. 

{a] Examination of company’s 


books by the appraisers, without the 
consent of the city or the presence 
of its representatives, does not viti- 
ate the valuation. City of Omaha v. 
Omaha Water Co., 30 S.Ct. 615, 218 U. 
S. 180, 54 -L.bd. 991, 48 L.R.A.N-S. 
1084 [aff 162 FB. 225, 89 C.C.A. 205, 15 
Ann.Cas. 498]. 

56. City of Omaha v. Omaha Wa- 
ter Co., supra. 

57. City of Omaha v. Omaha Wa- 
ter Co., supra. 

58. Omaha Water Co. v. City of 


Omaha, 162 F. 225, 89 C.C.A. 205, 15 
Ann.Cas. 498 [cert gr 28 S.Ct. 762, 210 


Commission of Wisconsin, 152 N.W.| U.S. 432, 52 L.Ed. 1136, aff 30 S.Ct. 


859, 161 Wis. 122, L.R.A.1916F 592. 


615, 218 U.S. 180, 54 L.Ed. 991, 48 L. 


(2) “Going value’ is that element of! R.A.N.S. 1084]. 


6 7Ce 7311 


Omaha Water Co. v. City of 
Omaha, supra. 


60. Omaha Water Co. v. City of 
Omaha, supra. 


61. See Arbitration and Award §§ 
172-230, 261-419. 


62. See cases infra this note. 


[a] Notice.—(1) Notice of the ap- 
pointment of arbitrators to the sec- 
retary and superintendent of a cor- 
poration to which the company as- 
signed its rights, and who was in 
charge of the property, was sufficient, 
although the corporation had mort- 
gaged the property to a trust compa- 
ny. Hau Claire v. Hau Claire Water 
Col AL9) IN-W. 555, 180 Wiss) Sites G2) 
Notice of daily hearings before the 
arbitrators need not be given to a 
mortgagee of the water company. 
Eau Claire v. Eau Claire Water Co., 
supra. 


[b] Hvidence.—(1) Where, under 
the submission, arbitrators are to de- 
cide simply the question of value, the 
view has been taken that they have 
plenary powers to decide questions as 
to the admissibility, competency, and 
weight of evidence. City of” Bau 
Claire v. Eau Claire Water Co., 119 N. 
W. 555, 137 Wis. 51% (2) The arbi- 
trators themselves are competent 
witnesses (City of Eau Claire v. Eau 
Claire Water Co., supra); (3) they 
may use their knowledge as experts 
(City of Eau Claire v. Bau Claire 


; Water Co., supra), (4) and they are 


not confined to testimony of witness- 
es under oath (City of Hau Claire v. 
Eau Claire Water Co., supra). (5) 
Evidence not showing such underval- 
uation as proved arbitrary and fraud- 
ulent action see Eau Claire v. Eau 
Claire Water Co., supra. 


{c] Effect of award.—An award 
which is directly responsive to the 
submission is final and conclusive in 
the absence of fraud, arbitrary ac- 
tion, or mistake. City of Eau Claire 
v. Hau Claire Water Co., 119 N.W. 
555, le % Wash biL7. 


63. City of Baxter Springs v. Bil- 
ey Estate, 204 P. 678, 110 Kan. 
09. , 

64. City of Baxter Springs vy. Bil- 
ger’s Estate, supra. 

[a] Authority of court to make 


deductions.—(1) In an action to de- 
termine the value of a waterworks 
system, deductions from the amount 
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counting to ascertain the amount of municipal bonds 
necessary to pay a balance of the purchase price.°° 
In proceedings under some statutes for the appoint- 
ment of appraisers, the municipality need not al- 
lege in its petition ability to purchase without ex- 


ceeding its debt limit.®° 


Proceedings under Wisconsin public utility act. 
In Wisconsin provision is made by the publie utility 
law for the determination by state public utility or 
service commission of the value of a water com- 
pany which a municipality proposes to acquire.°? 
The statute also provides for an action in the cir- 
cuit court to amend or alter the order of the rail- 
road commission fixing compensation.*® 
will not be set aside in such an action in the ab- 
sence of grave error in arriving at, and seriously 
affecting, the final result;°® the valuation will stand 
if plaintiff does not establish to the full satisfaction 


ascertained by engineers to be the 
value may be made by the court, 
where it, after a consideration of all 
the evidence, finds that such deduc- 
tions should be made. City of Baxter 
Springs v. Bilger’s Estate, 204 P. 678, 
110 Kan. 409. (2) The court may de- 
duct from the total valuation placed 
on the system by engineers the value 
of any part of the plant as fixed by 
the engineers where the court finds 
from the evidence that that part has 
no value whatever. City of Baxter 
Springs v. Bilger’s Estate, supra. 
(3) The amount that shall be deduct- 
ed for “functional depreciation” 
must be determined by the court 
from the evidence. City of Baxter 
Springs v. Bilger’s Estate, supra. 


65. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


66. Fleetwood Water Co. v. Fleet- 
wood, 19 Pa.Dist. 418 (proceedings 
under act of May 31, 1907 [P. L. p 
355].) 


67. St. (1921) § 1797m—82. 


[a] Bondholders (1) of a water 
company are not necessary parties to 
the proceedings. Oshkosh Water- 
works Co. v. Railroad Commission of 
Wisconsin, 152 N.W. 859, 161 Wis. 
122, L.R.A.1916F 592. (2) A particu- 
lar order fixing compensation for tak- 
ing of waterworks system of a cor- 
poration which had issued bonds was 
sufficient to protect the bondholders. 
Oshkosh Waterworks Co. v. Railroad 
Commission of Wisconsin, supra. 


[b] Costs of proceedings.—The 
order cannot require the municipal- 
ity to pay the cost of an action which 
may be thereafter brought by the 
waterworks plant to alter or amend 
the order, whether or not such ac- 
tion be successful. Appleton Water 
Works Co. v. Railroad Commission of 
Wisconsin, 142 N.W. 476, 154 Wis. 
121, 47 L.R.A.N.S. 770, Ann.Cas.1915B 
1160. 


[c] Validity and propriety of pro- 
ceedings.—(1) Under Const. art 11, § 
1, the works and property of the Su- 
perior Waterworks Company, incor- 
porated by Acts (1866) c. 859, whose 
franchise from the former village and 
present city of Superior was granted 
by the village ordinance passed Octo- 
ber 15, 1887, and the city ordinance 
adopted October 1, 1889, could be ac- 
quired by the city, the compensation 
to be paid by it to the company being 
determined, not in the manner pro- 
vided in the franchise, but pursuant 
to the Public Utilities Law (St. 
[1919] §§ 1797m—1 to 1797m—109); 
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» [§ 630° 


of the court that the compensation fixed is unlaw- 
A finding by the cireuit court in such an 
action that the compensation fixed by the commis- 
sion is lawful and equivalent to a finding that the 
compensation fixed by the commission is just and 


adequate and such finding is therefore sufficient.”1 


The order 


the amendment of the water compa- 
ny’s franchise by the Public Utilities 
Law being within the power of the 
state, and the proceedings being in ef- 
fect proceedings by the state to appro- 
priate property for just compensation. 
Superior Water, Light & Power Co. v. 
City of Superior, 181 N.W. 113, 174 
Wis. 257 [aff 183 N.W. 254, 174 Wis. 
257]. (2) In such case the city or- 
dinance amendatory of the water 
company’s original franchise merged 
in and became a part of the original 
franchise, and the right of the water 
company to insist that its property 
on acquisition by the city shall be 
valued as provided in the amendato- 
ry ordinance was no greater than if 
the matter had remained as original- 
ly provided therein. ‘Superior Water, 
Light & Power Co. v. City of Superi- 
or, 181 N.W. 113, 183 N.W. 254, 174 
Wis.) 257. 


iran take considered see supra § 
9: 
pears of proceedings see supra § 


68. St. (1911) § 1797m—83. 

[a] Scope of inquiry.—(1) In such 
action there is no trial de novo of the 
whole matter of just compensation, 
but the court only examines into and 
decides upon the specific claims of 
error or unreasonableness made by 
plaintiff. Appleton Waterworks Co. 
v. Railroad Commission of Wiscon- 
sin, 142 N.W. 476, 154 Wis. 121, 47 
L.R.A.N.S. 770, Ann.Cas.1915B 1160. 
(2) Hence in an action brought by 
the utility company, claiming error 
in that the award was too small in 
certain particulars, there could be no 
reduction of the award. Appleton 
Waterworks Co. v. Railroad Commis- 
sion of Wisconsin, 142 N.W. 476, 154 
Wis. 121, 47 L.R.A.N.S. 770, Ann.Cas. 
1915B 1160. 


[b] Waiver of right to prosecute 
action.—The utility company’s ac- 
ceptance of the amount of the award 
pending an action by it to alter or 
amend the order of the commission, 
did not waive its right to proceed 
further, where it claimed error, in 
that the award was too small. Ap- 
pleton Water Works Co. vy. Railroad 
Commission of Wisconsin, 142 N.W. 
476, 154 Wis. 121, 47 L.R.A.N.S. 770, 
Ann.Cas.1915B 1160. 


[c] Evidence and witnesses.—(1) 
In an action brought under St. (1911) 
§ 1797m—83 et seq, to alter or amend 
the order of the commission, testi- 
mony of the commissioners as _ to 
what transpired on the hearing or 


Proceeding preliminary to decision to exercise 
right conferred by statute. 
contemplates the exercise of its right to purchase 
the system of a water company, conferred by some 
statutes, may be entitled to an inspection of the 
books of such company in order to determine the 
cost of construction, maintenance, and othes perti- 
nent facts for the purpose of deciding whether or 
not it shall exercise the right given by the statute 
to acquire such water system, on payment of the cost 
of erecting and maintaining. the system with interest 
as specified and less dividends declared,’? but such 


A municipality which 


during their deliberations cannot be 
introduced to impeach their award. 
Appleton Waterworks Co. v. Railroad 
Commission of Wisconsin, 142 N.W. 
476, 154 Wis. 121, 47 1. RtAN:S. - 70, 
Ann.Cas.1915B 1160. (2) Nor can 
they be examined as to the mental 
processes by which they reached 
their results, the relative importance 
given by their minds to each element 
of value, or the legal and economic 
principles which they deemed to have 
a_bearing on the result. Appleton 
Waterworks Co. v. Railroad Commis- 
Sion of Wisconsin, supra. (3) Where 
the record is silent, however, they 
may be sworn to show what issués 
they considered, what matters of fact 
were actually submitted and passetl 
upon, and sometimes to show that 
they acted under mistake of fact as 
to the issues submitted to them. 
Appleton Waterworks Co. v. Railroad 
Commission of Wisconsin, supra. 

69. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
152 N.W. 859,-161 Wis. 122, L.R.A. 
1916F 592. 


70. -Oshkosh Waterworks Co. v, 
Railroad Commission of Wisconsin, 
supra. 

[a] Sufficiency of evidence.—(1) 
Evidence of an erroneous valuation 
must be clear and satisfactory. Osh- 
kosh Waterworks Co. vy. Railroad 
Commission of Wisconsin, 152 N.W. 
859, 161 Wis. 122, L.R.A.1916F 592. 
(2) A mere preponderance of evidence 
is not sufficient. Oshkosh Water- 
works Co. v. Railroad Commission of 
Wisconsin, supra. 


71. Oshkosh Waterworks Co. vy. 
Railroad Commission of Wisconsin, 
supra. 


72. Borough of New Brighton v. 
New Brighton Water Co., 93 A. 327, 
247 Pa. 232; Williamsport v. Citizens’ 


Aig & Gas Co., 81 A. 316, 232 Pa. 
{a] Ability of municipality to pay. 


—(1) Where it is shown that the 
probable price which would have to 
be paid and the borrowing capacity 
of the municipality approximate one 
another, the municipality is entitled 
to make the investigation. Williams- 
port v. Citizens’ Water & Gas Co., 81 
A. 316, 232) Pa.232.,. (2). There, isa 
presumption of the ability of the mu- 
nicipality to purchase until the con- 
trary is proved (Lykens Borough v. 
Lykens Water Co., 43 Pa.Co. 635), (3) 
and the burden of proof in this re- 
gard is on the water company (Wil- 
liamsport vy. Citizens’ Water & Gas 
Co., supra). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 680-631] : : 


inspection should be refused where, mm advance of 
inspection, it clearly appears that the cost of the 
works and property of the company is such that the 
financial condition of the municipality would pre- 
clude the purchase or acquisition of such works and 
property,’* and the view has been taken that, in 
the absence of statutory provision therefor, the 
company may not be compelled to furnish at its own 
expense a detailed statement containing such infor- 
mation.‘* The information formerly obtained by 
mandamus to inspect the books of the company, as 
the result of subsequent legislation requiring the 
approval of the public service commission as a 
condition precedent to the acquisition of an exist- 
ing system by a municipality,’® is now obtainable 
in the course of the proceeding before the com- 
mission.*® 


Fees, compensation, and costs. Questions as to 
the division of costs and as to the amount of com- 
pensation awarded to appraisers in an action to 
determine the value of a waterworks system to be 
purchased by a city under a franchise agreement 
with its owners have arisen.** Some statutes gov- 
erning the purchase by a municipality of a water 
system make provision as to the fees of tommis- 
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[§ 631] (4) Transfer of Property, Title, and 
Possession; Rights Acquired and Obligations As- 
sumed. In accordance with general rules,*® in some 
jurisdictions the view is taken that in equity it is 
usually proper to treat a contract for the sale of 
a waterworks system as if specifically executed on 
the day agreed upon for completion;*® the purchas- 
er municipality then becomes the equitable owner 
of the property to be transferred*? and the ven- 
dor then becomes the equitable owner of the pur- 
chase money;*? each is a trustee for the other from 
that date.°?, These rules will govern on an account- 
ing in respect of the period intermediate the date 
fixed for transfer and the date of actual transfer 
where the delay was not caused by the vendor.** 
Where, under some statutes, the purchase is com- 
plete upon due acceptance or approval by the vot- 
ers of the municipality, title thereupon passes.** 
So also, it seems that title to the waterworks and 
plant may pass to the municipality upon the exer- 
cise of its option to purchase®*® in advance of ac- 
tual payment of the price or execution of a convey- 
ance,** and, in some instances, the conveyance of 
the property relates back to the date on which the 
municipality duly exercised its option to purchase 
under the terms of the ordinance granting the fran- 


sioners or appraisers.‘® 


73. Williamsport v. Citizens’ Wa- 
Ceres O GasS WOO), esd tA miokOn aoe: ia: 
232. 

74 Borough of New Brighton v. 
New Brighton Water Co., 93 A. 327, 
247 Pa. 232; Williamsport v. Citizens’ 
ere & Gas Co., 81 A. 316, 232 Pa. 
32. 

75. See supra § 622. 

76. Waynesboro Water Co. v. Pub- 
lic Service Commission, 78 Pa.Super. 
143. See Borough of New Brighton 
v. New Brighton Water Co., 93 A. 327, 
247° Pa. 232. 

[a] Bill in equity to compel de- 
fendant water company to furnish 
itemized statement of net cost and 
other matters was not the proper 
remedy prior to the enactment of the 
public utilities act. Williamsport v. 
Citizens’ Water & Gas Co., 81 A. 316, 
B32 Pa. 232. 

Mandamus to inspect hooks of pri- 
vate companies see Mandamus § 477. 


77. See case infra this note. 

{a] Division and award upheld 
see City of Baxter Springs v. Bilger’s 
Estate, 204 P. 678, 110 Kan. 409. 

78. See statutory provisions. 

[a] Objections to fees of commis- 
sions acting under St. (1895) § 451 
must be raised before a single justice 
of the supreme . court. Gloucester 
Water Supply Co. v. Gloucester, 60 N. 
BE. 977, 179 Mass. 365. 

79. See Vendor 
passim §§ 262, 263. 


80. People’s Water Co. of Millville 
v. City of Millville, 123 A. 747, 95 N. 
J.Eq. 732. 

81. People’s Water Co. of Millville 
v. City of Millville, supra. 


82. People’s Water Co. of Millville 
v. City of Millville, supra. 

83. People’s Water Co. of Millville 
vy. City of Millville, supra. 

84. People’s Water Co. of Millville 
vy. City of Millville, supra. 


[a] Legal proceeding preventing 
performance.—(1) Where a city en- 
tered into a contract for the pur- 
chase of a water plant and water 


and Purchaser 


chise to construct and operate the system.*$ 


mains from a water company which 
had been furnishing the city with 
water for sale by the city to its in- 
habitants, but was precluded from 
consummating the transaction by 
writs of certiorari until two years 
after the date specified in the con- 
tract, and such delay was not due 
to any fault on the part of the water 
company or the city, except to the 
extent that the city had passed an 
invalid bond ordinance, made the ba- 
sis of the certiorari proceeding, and 
the company by such contract had 
waived all claims against the city for 
the balance claimed to be due for 
water furnished the city, and the city 
had waived claims against the com- 
pany for delinquent taxes, it was 
proper, on an accounting between the 
city and the water company, to 
charge the city with the cost of op- 
eration from the agreed date of set- 
tlement until the city actually took 
over the plant (People’s Water Co. 
of Millville v. City of Millville, 123 A. 
747, 95 N.J.Eq. 732) (2) and with in- 
terest on the purchase price during 
such period (People’s Water Co. of 
Millville v. City of Millville, supra). 
(3) It was proper to credit the city 
with revenues from consumers dur- 
ing such period (People’s Water Co. 
of Millville v. City of Millville, su- 
pra) (4) and with payments made 
by it for water supplied to it during 
such period (People’s Water Co. of 
Millville v. City of Millville, supra). 
(5) In such case the water company 
was not required to pay the taxes 
during the delay: People’s Water Co. 
of Millville v. City of Millville, su- 
pra. (6) In such case the question 
as to whether the water company 
could recover for supplies, such as 
coal and other material, used in the 
operation of the plant, turned over to 
the city, as against the city’s conten- 
tion that such supplies constituted a 
part of a going concern, covered by 
the purchase price of the plant, and 
also that there could be no recovery 
in view of Home Rule Act of 1917, 
and the Crimes Act, as to the require- 
ment of advertising for the purchase 
of supplies, will not be considered. 
People’s Water Co. of Millville v. 
City of Millville, supra. 


Ac- 


85. Rockport Water Co. v. Rock- 
port, 37 N.E. 168, 161 Mass. 279. 

[a] Subsequent laying of pipe.— 
After the vote the water couiberie tae 
no right to lay water pipes. Rock- 
port Water Co, v. Rockport, 37 N.E. 
168, 161 Mass, 279. 


86. Bristol v. Bristol, etc., Water 
Works, 55 A. 710, 25 R.I. 189. 


[a] Profits.—The right of a town 
to profits of operation after it has 
exercised its option and while the 
property remained in the hands of the 
vendor company has been recognized. 
Bristol v. Bristol, etce., Water Works, 
55a Auth: 20 uals OO: 


[b] Care of property ad interim.— 
(1) Although, where a town exercises 
its option to buy the plant of a wa- 
ter company by vote to purchase, 
there is an absolute contract from 
which it could not relieve itself, yet 
where the property to be delivered 
and the price to be paid are yet unde- 
termined, and these questions are re- 
ferred to a master, the company is 
bound to take such care of the prop- 
erty, pending their settlement, as a 
prudent man would take of his own 
(Bristol v. Bristol, ete., Water Works, 
55 A. 710, 25 R.I. 189), (2) but is not 
bound to provide against deterioration 
by time and natural wear, nor to 
make improvements or additions, 
without some understanding with the 
town or direction of the court (Bristol 
v. Bristol, etc., Water Works, supra). 
(3) So it is the company’s duty to re- 
pair on discovery that, by leakage in 
the reservoir dam, salt water is mixed 
with the water stored (Bristol v. 
Bristol, etc., Water Works, supra); 
(4) but it is not its duty to install fil- 
ters which had never been used, or 
to acquire the right to fence out cat- 
tle from access to the water sources 
(Bristol v. Bristol, etc., Water Works, 
supra). 

87. Rockport Water Co. v. Rock- 
port, 37 N.B. 168, 161 Mass. 279. 

88. Galena Water Co. v. Galena, 
87 P. 735, 74 Kan. 644. 


[a] Effect.—(1) Where the con- 
tract to purchase becomes complete 
upon notification by the municipality 
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cording to some cases, however, title does not pass 
until the price is paid and the property regularly 
transferred,*® and, where the contract confers on 
the purchaser the right to possession of the proper- 
ty only on payment or tender of the purchase price, 
due tender must be made in order that the purchaser 
may have the right to possession.®® So, under certain 
circumstances, the property does not pass to the 
municipality upon a favorable popular vote of ap- 
proval, but only on a subsequent consummation of 
the transaction.®°! Furthermore, it has been held 
that under a franchise authorizing a municipal cor- 
poration to buy, it was not entitled to possession or 
to the profits until actually ready to pay therefor.°” 
Where the vendor water company remains in pos- 
session of the property after the exercise of the op- 
tion to purchase, pending an accounting to deter- 
mine the amount of bonds which must be issued for 
purposes of payments, the company is not to be 
dealt with as a trustee ex maleficio,®? but if the 
company resists a decree for specific performance 
to which the municipality is entitled and sets up a 
plea of non est factum, the municipality is entitled 
to an accounting for profits from the date of the 
filing of such plea, less interest on the purchase 
price.°* Where both the offer of the owner to sell 
and the resolution of the municipal council to pur- 
chase are expressly subject to the statutory require- 
ment that the purchase shall be approved by a ma- 
jority of the electors of the municipality, the view 
has been taken that neither legal nor equitable title 
to the property passes to the municipality until the 
conveyance is made: and possession delivered after 
such approval,®® and that, in such ease, interest 
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on the bonded indebtedness which, under the agree- 
ment and conveyance, the municipality assumes, ac- 
cruing intermediate the offer by the vendor and 
the delivery of the deed, and of possession, is pay- 
able by the vendor and not by the municipality where 
the agreement and deed are silent as to the interest 
so accruing.°® As to what property passes to a 
municipality where an ordinance providing for the 
purchase of a water system is submitted to the vot- 
ers and adopted, as required by statute, and the wa- 
ter company subsequently accepts the purchase price, 
the ordinance will govern®’ and not a schedule pre- 
pared by the company and accepted by municipal 
officials after the election.2* A warranty of title 
contained in a conveyance of a water system to a 
municipal corporation may not be extended to in- 
clude property not within the contemplation of the 
parties®® notwithstanding the language used, taken 
in its ordinary sense, might include such property. 
A deed of an entire water system given by a water 
company to a municipal corporation carries with it 
title to certain mains, title to which had vested in 
the water company under a contract between it and 
a third person who had advanced the money to the 
company for the laying of such mains, in the ab- 
sence of any provision of the deed exeluding such 
mains.” Where, under a deed of a water system 
to a municipality, the municipality assumes the 
grantor water company’s obligation to refund, on 
the happening of a certain contingency, to a third 
person the amount advanced by such third person 
for the laying of mains through certain property, the 
right of such third person to enforce the obliga- 


to the owner of its intention to pur- 
chase under the terms of the ordi- 
nance granting the franchise, the 
rights of the parties in respect of 
compensation should be adjusted as 
of that date. Galena Water Co. v. 
Galena, 87 P. 735, 74 Kan. 644. (2) 
The rule was applied notwithstanding 
it required the owner and vendor to 
remain in charge and management of 
the property and to account for profits 
pending the determination of the 
amount to be paid. Galena Water Co. 
v. Galena, supra. 

9. National Waterworks Co. v. 
Kansas City, 62 F. 853, 10 C.C.A. 653, 
OT Ten Re As Oat. 


[a] Rule applied where a statute 
giving a municipal corporation pow- 
er to grant the right to any person or 
corporation to erect and operate a wa- 
terworks provided that after the ex- 
piration of a specified period if the 
grant is not renewed the municipal 
eorporation shall purchase, and pay 
for, such waterworks, and the ordi- 
nance under which the waterworks in 
question was constructed contained a 
similar provision. National Water- 
works Co. v. Kansas City, 62 F. 853, 
10 CIC.A. 653, 27 L.R.A. 827. See Los 
Angeles v. Los Angeles City Water 
Gon 67 Py 210, 571, 124 Cal’ 368) (eity 
had no right to possession of the 
plant without payment or tender of 
payment, and could be enjoined from 
taking possession in the absence of 
such payment or tender). 

90. Jersey City v. Flynn, 70 A. 
497, 84 N.J.Eq. 104, [mod 76 A. 3, 76 
N.J.Eq. 607]. 

[a] Bill filed by city praying that 
defendants might be decreed, on pay- 
ment by the city of such part of the 
price as might be ascertained to be 


due, to convey to it waterworks con- 
structed by defendants under a con- 
tract, whereby the city was to take 
and use the water for a twenty-five- 
year term with an option to purchase, 
was not the equivalent of a tender of 
the price, and did not alter the con- 
tract rights of the parties and confer 
on the city the right to possession, 
which the contract only gave on pay- 
ment or tender of the price. Jersey 
City v. Flynn, 70- A. 497, 84 N.J.Eq. 
104 [mod on other grounds 76 A. 3, 
76 N.J.Eq. 607]. 


Payment and tender in general see 
supra § 626. 


91. Inhabitants of Revere v. Re- 
vere Water Co., 105 N.E. 628, 218 
Mass. 161. 

[a] Rights as to receipts and ex- 


penditures.—Where waterworks and 
plant of a corporation, purchased by 
a town pursuant to contract and vote 
of the town, did not pass to the town 
until the consummation of the trans- 
action, the town, on a suit to rescind 
the sale for the fraud, may not re- 
cover the amount received as income 
or the amount spent for new con- 
struction intermediate the vote and 
the consummation of the transaction. 
Inhabitants of Revere v. Revere Wa- 
ter Co., 105 N.E. 628, 218 Mass. 161. 


92. City of Bremerton v. Bremer- 
ton Water & Power Co., 153 P. 372, 
88 Wash. 362. 


93. Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


[a] Profits and interest on pur- 
chase money.—A water company was 
not bound to account for income and 
profits without charging the munici- 
pality with interest on the purchase 
price. Alabama Water Co. v. City of 


Anniston, 185 So. 585, 223 Ala. 355. 
94. Alabama Water Co. v.,.City of 
Anniston, supra. 
$5. Pueblo Water Co. v. City of 
Pueblo, 139 BP. 1125, 25 Colo.App. 554! 
96. Pueblo Water Co. v. City of 
Pueblo, 139 P. 1125, 25 Colo.App. 554, 


97. Tacoma Light, etc., Co. v. Ta- 
coma, 42 P. 538, 13 Wash. 115. 


98. Tacoma Light, ete., Co. v. Ta- 
coma, supra. 
99. City of Ranger v. Hagaman, 


(Tex.Civ.App.) 4 S.W.(2d) 597. 

[a]. Notice.—Where a report, re- 
ferred to in the conveyance, describ- 
ed the item which, it was alleged, was 
included in the warranty of title, in 
such a way as to show that the gran- 
tor’s interest did not include any ti- 
tle to, or ownership of, a certain pipe 
line, the municipality was charged 
with knowledge that the waterworks 
property conveyed to it did not in- 
clude an interest in the pipe line as 
such. City of Ranger v. Hagaman, 
(Tex.Civ.App.) 4 S.W.(2d) 597. 


1. City of Ranger v. Hagaman, su- 
pra. 

[a] Thus the grantor of water- 
works property was not liable for 
breach of warranty of title merely be- 
cause he lacked title or interest in a 
pipe line designated in a report, re- 
ferred to in the conveyance as an “eq- 


!uity,’”’ where the report showed that 


the term “equity” did not include title 
to, or ownership of, the pipe line. 
City of Ranger vy. Hagaman, (Tex. 
Civ.App.) 4 S.W.(2d) 597. 


2. John A. Creighton Real Estate 
Co. v. City of Omaha, 201 S.W. 657, 
112 Neb. 802 [rev on other grounds 
204 N.W. 66, 112 Neb. 802]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion against the municipality has been recognized. 


A statutory provision that 
the vendor water company shall, within a specified 
time after the vote to purchase has been taken, 


Time for conveyance. 


execute and deliver proper deeds 


does not necessarily prevent a conveyance after the 


expiration of such period. 


Conveyance ineffective. Where 


enforceable contract of purchase has been created 
because of noncompliance with statutory require- 
ments as to preliminary steps, a subsequent convey- 
ance of the property to the municipality does not 
pass title’ notwithstanding the conveyance was ac- 
cepted and recorded by certain municipal officers® 
and there was a semblance of taking possession.” 


Acquisition under public utility law. 
sin, where the compensation awarded in a proceed- 


ing under the public utility law® 
tion of a system owned by a water 


3. John A. Creighton Real Estate 
Co. v. City of Omaha, supra. 

{a] Provision for assumption.—It 
was held that the obligation to pay 
the amount advanced to the water 
company by a corporation which, in 
consideration of the extension of the 
water distribution system through a 
real estate development of such cor- 
poration, advanced the money for 
such extension was assumed by the 
municipal corporation under a deed 
from the water company of the entire 
water system, which contained the 
provision: “Subject nevertheless to 
the obligations entered into by ‘ 
Water Company with private consum- 
ers . . all of which obligations 
are to be assumed by said city.” John 
A. Creighton Real Estate Co. v. City 
of Omaha, 201 N.W. 657, 112 Neb. 802 
[rev on other grounds 204 N.W. 66, 
112 Neb. 802]. 

[b] Happening of contingency.— 
Where the contingency provided for in 
the contract between the water com- 
pany and the third person, upon the 
happening of which payment of the 
money advanced was to be refunded, 
was the direction by the municipality 
for the extensions provided for in such 
eontract and for placing hydrants un- 
der an agreement of the municipality 
to pay rental therefor, the obligation 
of the municipality to refund under 
the assumption clause in the deed 
arose where the city was under Stat- 
utory obligation to install the_ fire 
hydrants in question even though no 
formal order for the hydrants had 
been made by the municipality. John 
A. Creighton Real Estate Co. v. City 
of Omaha, 204 N.W. 66, 112 Neb. 802 
[rev 201 N.W. 657, 112 Neb. 802]. 


4 Revere Water Co. v. Winthrop, 
78 N.B. 497, 192 Mass. 455 [error dism 
ORES OE Nab on, 20 sous, 604) 52) Lond: 
360]. 

5. Revere Water Co. v. Winthrop, 
supra. 

[a] Where election was void, no 
title passed by subsequent execution 
and delivery of a deed and taking pos- 
session of the plant. Revere Water 
Co. v. Winthrop, 78 N.E. 497, 192 
Mass. 455 [error dism 28 S.Ct. 253, 
207 U.S. 604, 52 L.ld. 360]. 

6. Revere Water Co. v. Winthrop, 
supra. 

7, Revere Water Co. v. Winthrop, 
supra. : 

Siesta (LOS) 8) L797m——795 et (Seq. 


[a] Obligation as to payment of 
tax.—Under St. (1913) §§ 1033, 1040, 
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cient to pay all outstanding liens which are due, the 
company must pay them and turn the property over 
to the municipality free from all such liens.°® 


[§ 632] 2. Sale, Lease, or Abandonment of Mu- 


nicipal Waterworks.!° <A 
which owns a system of waterworks cannot sell or 


municipal corporation 


lease the same without legislative authority.1+ When 
the necessary authority exists a contract may in- 


no binding and 


contract.!* 


In Wiscon- 


for the acquisi- 


company is suffi- Abandonment. 


51.48, a city which acquired a water- 
works plant and took possession as 
of October 1 was not liable for a tax 
on the property for that year. Osh- 
kosh Waterworks Co. v. Railroad 
Commission of Wisconsin, 152 N.W. 
859, 161 Wis. 122, L.R.A.1916F 592. 

[b] Devying tax for payment.— 
(1) Noncompliance with Const. art 
11 § 3, requiring a city acquiring a 
public utility to provide a direct an- 
nual tax to pay therefor, was harm- 
less, where a city acquiring a public 
utility has the money on hand with 
which to pay the compensation. 
Oshkosh Waterworks Co. v. Railroad 
Commission of Wisconsin, 152 N.W. 
859, 161 Wis. 122, L.R.A:1916F 592. 
(2) The purpose of such constitution- 
al provision is to protect the utility 
company. Oshkosh Waterworks Co. 
v. Railroad Commission of Wisconsin, 
supra. 

9. Oshkosh Waterworks Co. v. 
Railroad Commission of Wisconsin, 
supra. 

[a] Calling in unmatured bonds.— 
Where,-under the public utility law, 
a water company accepted an inde- 
terminate permit it must, on the city’s 
electing to purchase, call in unma- 
tured bonds and pay them and any 
premium provided for. Oshkosh Wa- 
terworks Co. v. Railroad Gommission 
of Wisconsin, 152 N.W. 859, 161 Wis. 
122, L.R.AT9IICE 592. 


10. ease of water right by mu- 
nicipal corporation see supra § 615. 


Sale cr disposal of property of mu- 
nicipal corporation in general see Mu- 
nicipal Corporations §§ 2098-2117. 


11. Huron Waterworks Co. v. 
Huron, 62 N.W. 975, 7 S.D. 9, 58 Am. 
S.R. 817, 30 L.R.A. 848; Ogden City 
v. Bear Lake, etc., Water-Works, etc., 
Co., 52 P. 697, 16 Utah 440, 41 L.R.A. 
305. 

{a] Power not conferred.—(1) A 
general grant of power to acquire 
and dispose of property is not suffi- 
cient. Ogden City v. Bear Lake, etc., 
Water-Works, etc., Co., 52 P. 697, 16 
Utah 440, 41 L.R.A. 305 (per Zane, 
Cc. J.) (2) A charter provision au- 
thorizing a city to construct and 
maintain waterworks does not au- 
thorize the city to sell the works. 
Huron Waterworks Co. v. City of 
Huron, 62 N.W. 975, 7 S.D. 9, 58 Am. 
S.R. 817, 30 L.R.A. 848. 

[b] In Arkansas a municipal cor- 
poration which has taken over for op- 
eration a System acquired through the 
agency of an improvement district 


clude a sale of the mains and pipes laid in the pul 
lie streets?” and the lease of a dam and excess water 
power.*® In determining the question as to the fair- 
ness and reasonableness of a lease, the contract 
should be considered with reference to the condi- 
tions which surrounded the parties at the date of the 
Equity may decree a forfeiture of a 
lease of municipal waterworks for gross violations 
of the duties imposed on the lessee,?® but the munic- 
ipality may, under certain circumstances, be es- 
topped to assert a forfeiture.?® 


As affecting the establishment of 


may not sell such system in the ab- 
sence of statutory authority. Au- 
ae v. Smith, 174 S.W. 543, 117 Ark. 


12. Farmers’ L. & T. Co. v. Gales- 
DE a S.Ct. 316, 133 U.S. 156, 33 TL. 


13. Eau Claire Dells Improvement 
Co. v. City of Eau Claire, 179 N.W. 
2 ete WAS S par On 


[a] Particular statute.—(1) A 
city, empowered by L. (1876) e 231, 
to erect a dam for waterworks pur- 
poses, which was expressly authoriz- 
ed to lease the excess water power and 
the piers, booms, and other structures 
could lease the dam itself (Hau Claire 
Dells Improvement Co. v. City of Hau 
Claire, 179 IN. W..2, 172° Wis, 240)" (2) 
and so much of the power as was not 
necessary for its water system (Hau 
Claire Dells Improvement Co. v. City 
of Eau Claire, supra). (3) Such a 
lease, which protegted the public pur- 
poses of the city, was not invalid al- 
though it subsequently appeared that 
it was improvident. Eau Clair Delis 
Improvement Co. v. City of Eau 
Claire, supra. (4) Such a lease was 
not invalid because it was to extend 
for the term of ninety-nine years. 
Hau Claire Dells Improvement Co. v. 
City of Eau Claire, supra. 

14. Los Angeles City Water Co. v. 
Los Angeles, 88 F. 720 [aff 20 S.Ct. 
736, 177 U.S. 558, 44 L.Ed. 886]. 


[a] Contract held’ reasonable see 
Los Angeles City Water Co. v. Los 
Angevres, 88 F. 720 [aff 20 S.Ct. 736, 
177 U.S. 558, 44 L.Ed. 886]. Compare 
Los Angeles v. Los Angeles City Wa- 
ters Cosy 57? Pei220), Sd) 24 Ca s3iGs 
(as to whether the contract in ques- 
tion was a lease). 3 


15. Mahon v. Columbus, 58 Miss. 
310, 38 Am.R. 327. 


16. Eau Claire Dells Improvement 
Co. v. City of Hau Claire, 179 N.W. 
2, 172 -Wis. 240. 

[a] Form of decree enjoining for- 
feiture.—A provision in a decree, en- 
joining a city from forfeiting a lease 
for acts which it was estopped to 
question, so long as the state did not 
compel the discontinuance of the acts, 
was objectionable, as permitting a 
forfeiture by the city for past acts 
in case the state should declare them 
unlawful, and should be modified to 
permit forfeiture only for the con- 
tinuance of the acts after they were 
declared unlawful. Bau Claire Dells 
Improvement €o. Vv. City of Hau 
Claire, 179 N.W. 2, 172 Wis. 240. 
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a prescriptive right by a municipality to lands on 
which its pumping station is located, the fact that 
for part of the prescriptive period the water system 
was operated by a committee of water takers who 
acted under the municipality did not show an aban- 
donment of the waterworks by the municipality.'? 


[§ 633] 3. Operation, Maintenance, Extension, 
and Control of Plant—a. In General. While in op- 
erating a waterworks system for protection against 
fire,1* for flushing sewers,!® or for other uses per- 
taining to the public health and safety,?° a munici- 
pal corporation exercises a governmental power, and 
there is even authority for the view that where, pur- 
suant to a right conferred by statute, a city takes 
over for operation and maintenance a waterworks 
constructed by an improvement district, such oper- 
ation and maintenance are governmental functions,?* 
it is usually recognized that in supplying water to 
consumers for general or domestic purposes a mu- 
nicipal corporation acts in the capacity of a pri- 
vate corporation and not in the exercise of the pow- 
er of local sovereignty,?? that is, the municipal cor- 
poration acts in a proprietary and only a quasi-pub- 
lic capacity,?* or in a proprietary or private, and not 


in a governmental, capacity ;?* in general, it is exer- | 


cising proprietary and business powers,?> and is 
engaged in a business of a private nature.?® In such 
case the municipal corporation may, generally speak- 
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ing, exercise such powers as a private concern en- 
gaged in like business may exercise.27 Where it en- 
gages in the business of selling water for profit, it is 
governed by the same rules as control an individual 
or a business corporation under like circumstances, ** 
and is'subject to the same liabilities.?® So, in gener- 
al, a municipal corporation which purchases the as- 
sets and franchise of a water company acquires the 
rights and privileges of,?° and has no greater rights 
and powers than,?! such company; it assumes the re- 
sponsibilities of,°? and is subject to the same obliga- 
tions as,?* such company. A municipal corporation 
which is authorized by statute to operate and main- 
tain a water system constructed through the agency 
of an improvement district 1s authorized to repair 
the plant and to renew the parts which become worn 
out.24 The sourees from which funds for the main- 
tenance of the plant are to be derived are sometimes 
designated by statute®®> and under some statutes a 
sufficient sum may be drawn from rentals and taxes 
for the maintenance of the plant.*® 


Regulation. While under some statutes the acqui- 
sition of a water supply system by a public agency 
removes such system from the field of utility regula- 
tion,** under other statutes a municipal plant is suh- 
ject to reasonable regulation by the state public sery- 
ice or utilities commission.?8 


17. Smith v. Lincoln, 49 N.E. 743.- 
170 Mass. 488. 
18. Eastern Illinois State Normai 


School v. City of Charleston, 111 N.E. 
573, 271 Ill. 602. L.R.A.1916D 991 [aff 
193 Ill.App. 600]. 
19. Eastern Illinois State Normal 
School v. City of Charleston, supra. 
29. Eastern Illinois State Normal 
School v. City of Charleston, supra. 


21. Brown v. City of Bentonville, 
126 S.W. 93, 94 Ark. 80. 


22. City of Montgomery v. Greene, 
60. So. 900, 180 Ala. 322; People v. 
Schlitz Brewing Co., 103 N.BH. 555, 
261 Ill. 22; Wagner v. Rock Island, 
BAN MH 54d. 146) \ TI 9) a) 2d Ee AS 
519; Bailey v. New York, 3 Hill (N. 
Yo)s 53a, 38. Am D.669; American 
Aniline Products v. Lock Haven, 135 
PWG e28sy Pa 420. 00) PAAR A 2: 
Brumm’s Appeal, (Pa.) 12 A. 855; 
Ohlinger v. Reading, 14 Pa.Dist.&Co. 
462. See Keever v. Mankato, 129 N. 
DVie AS a Onell mT DO,moe, Lasky A. 
N.S. 339, Ann.Cas.1912A 216. 


fa] To supply water is not mu- 
nicipal duty and, if a municipal cor- 
poration assumed the performance of 
that function, it acted under authority 
merely. as a business corporation, and 
not under municipal obligation. Koh- 
jer v. Rentz, 46 Pa.Super. 350. 

23. City of South Pasadena v. Pas- 
adena Land, etc., Co., 93 P. 490, 152 
Cal. 579; Metropolitan Utilities Dis- 
trict v. City of Omaha, 198 N.W. 852, 
112 Neb. 93. 

24, I1l.—Holmes v. City of Chica- 
go, 203 Ill.App. 445. 

Mont.—Public Service Commission 
v. City of Helena, 159 P. 24, 52 Mont. 
527. 

Neb.—Metropolitan’ Utilities Dis- 
trict v. City of Omaha, 198 N.W. 858, 
112 Neb. 93. 

W.yv.—Oakes Mfs.’ Co, vy. City, of 
New York, 99 N.E. 540, 206 N.Y. 221. 
49 L.R.A.N.S. 286 [dist Springfield 


405, 148 N.Y. 
Am.S.R. 667]. 


Or.—Esbery-Gunst Cigar Co. v. City 
of Portland, 55 P. 961, 34 Or. 282, 75 
Am.S.R. 651. 


Utah.—Brown v. Salt Lake City, 93 
P, 1570; '.33' Utah» 222.) 14) G.ReACNES. 
619, 126 Am.S.R. 828, 14 Ann.Cas. 1004. 


Wis.—West Bend v. West Bend 
Heating & Lighting Co., 202 N.W. 
350, 186 Wis. 184; Eau Claire Dells 
Improvement Co. v. City of Eau 
Claire, 179 N.W. 2, 172 Wis. 240; Pi- 
per v. City of Madison, 122 N.W. 730, 
140 Wis. 311, 25 L.R.A.N.S. 239, 133 
Am.S.R. 1078. 


[a] Not governmental function.— 
The furnishing of water by a munici- 
pality is not a governmental func- 
tion. Flatbush Waterworks Co. v. 
People, 222 N.Y.S. 665, 129 Misc. 746 
[aff 222 N.Y.S. 665, 220 App.Div. 784 
ae dism 159 N.E. 676, 246 N.Y. 


46, 30 L.R.A. 660, 51 


25. Austin v. Mayor and Common 
Council of Borough of Union Beach, 
160 A, 318, 10 N.J.Mise. 670; Travel- 
ers Ins. Co. v. Wadsworth, 142 N.R, 
900, LO9L Ohio, St.7440)"33' “Ania. Ro Td: 
State v. Evans, 165 N.BE. 380, 30 Ohio 
App. 419. 

26. Woodward v. Livermore Falls 
Water Dist., 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678. See Lynch v. City 
Ge ON eRe 54 N.E. 871, 174 Mass. 


27. State v. Evans, 165 N.B. 380, 30 
Ohio App. 419; Ebell v. City of Baker, 
299 P: 313, 1387 Or. 427; West Bend v. 
West Bend Heating & Lighting Co., 
202 N.W. 3850, 186 Wis, 184: Bau 
Claire Dells Improvement Co. v. City 
Tomes Claire,. 179 N.W. 2; 172) Wis: 

28. Austin v. Mayor and Common 
Council of Borough of Union Beach, 
160 A. 318, 10 N.J.Mise. 670; Travel- 
ers Ins. Co. v. Wadsworth, 142 N.E. 
900, 109 Ohio St. 440, 38 A.L.R. 711. 


29. Ebell v. City of Baker, 299 P. 


KF. & M. Ins. Co. v. Keeseville, 42 N.E.13138, 137 Or. 427. 


Liability of municipal corporation 
for tort in connection with mainte- 
nance of waterworks see Municipal 
Corporations § 1948. 


30. Reigle v. Smith, 134 A. 380, 
287 Pa. 30: 

31. South Pasadena v. Pasadena 
peek ete, Cos, *93 “Pl; 490) 2h cals 

32. South Pasadena v. Pasadena 
Land, ete, Co., supra; Reigle v. 


Smith, 134 A. 380, 287 Pa. 30. 
33. Reigle v. Smith, 134 A. 380, 287 


Pa. 30; South Pasadena v. Pasadena 
pend, eters, Cos’ 9305P: 490.7 tbe AGA 


34 Arkansas Light & Power Co. v. 
City oF Paragould, 225 S.W. 435, 146 
Tk 1s 


[a] Substitution of pumping plant 
to be operated by electricity for a 
steam pumping plant was authorized 
by the above statutory provision. Ar- 
kansas Light & Power Co. v. City of 
Paragould, 225 S.W. 435, 146 Ark. 1. 


$5. See statutory provisions. 


36. Jensen v. Zurmuehlen, 171 N. 
W. 34,.185 Iowa 598. 


37. In re Town of Harrison, 151 A. 
215, 8 N.J.Misc. 506. 


Rates and charges see infra passim 
§§ 796-810. 


Reeulations as to furnishing water 
supply to private consumers see infra 
§§ 758-764. 


38. Public Utilities Commission v. 
City of Lewiston Water Com’rs, 123 
A. 177, 123 Me. 389; Public Service 
Commission of Montana vy. City of 
Helena, 159 P. 24, 52 Mont. 527. 


[a] Validity of  statute.—(1) 
Const. art 13 § 6, empowering the leg- 
islature to authorize extended indebt- 
edness of municipalities for water 
supply, provided the city shall own 
and control the works, did not exempt 
the city from control and regulation 
under L. (1913) ¢ 52, creating and de- 
fining the powers of the public serv- 


For later cases, developments and changes in the law see Annotations, same title and sectiop number, 


il 
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§§ 633-634] 


Revenue.*® The right of a municipal corporation 
to derive a beneficial profit from the operation of its 
waterworks system has been asserted in the absence 
of any statutory provision to the contrary.4? The 
right of county officers to pool the revenues from a 
joint water system in the county which runs through 
the various subdivisions of the county, for the pur- 
pose of applying such revenues to the payment of 
the indebtedness for the whole system, has been rec- 
ognized.*! 


Privilege or franchise tax.4? The liability of a 
municipal corporation under some statutes for a priv- 
ilege tax for operating a waterworks system has been 
denied.#% 


Liability for personal property used in connection 
with plant. Where, pursuant to statute, a munici- 
pal corporation has taken over from an improvement 
district, for operation, a water plant, the municipal 
corporation is liable for the purchase price of per- 
sonal property purchased for the maintenance, and 
operation of the plant while so being operated by the 
municipal corporation.** : 


[§ 634] b. Mains, Connections, and Rights of 
Way**—(1) In General. In general, the rights and 
obligations of a municipality under the grant of a 
right of way over private property for a conduit or 


ice commission. Public Service Com- 
mission of Montana v. City of Helena, | Ark. 61. 

159 P. 24, 52 Mont. 527. (2) Such 45. In case of: 
statute did not infringe Const. art 12 § 
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Wynne v. Brown, 109 S.W. 1010, 86 


[ex Orde) Biss 


pipe line as part of its water system are determined 
by the provisions of the grant.4® Where a municipal- 
ity enters private lands to lay its pipe line as licen- 
see for a consideration and expends a considerable 
sum in laying and maintaining such line, such corpo- 
ration has either an irrevocable license** or a license 
subject to revocation upon notice with reasonable 
time to remove the pipe.*® So, as affecting the right 
of a municipality to remove a pipe line laid through 
private land, it has been held that such pipe line, 
when laid by the municipality as a licensee and not 
as a trespasser, does not become a fixture and part 
and parcel of the land through which it is laid,*® and 
that the municipality does not lose title to the pipe 
on the theory of adverse possession by the owner of 
the land in the absence of the existence of the ele- 
ments of an adverse possession.®° Likewise, mere 
nonuser does not constitute an abandonment of the 
right of way for a pipe line acquired by a deed of 
grant. 


Ownership as between two municipalities. Under 
a contract between two municipalities for the fur- 
nishing by one of a supply of water to the other, the 
terms of the contract will govern in determining the 
ownership of the system in the municipality to be so 
supplied with water in the absence of any statutory 
provision to the contrary.>? 


City, 114 P: 938, 58 ‘Or. 382).,) (2) ang 
a subsequent grantee of the grantor 
of a part of the land through which 
the right of way for the pipe line ran 


4, prohibiting the legislature from 
levying taxes for municipal purpos- 
es. Public Service Commission of 
Montana v. City of Helena, supra. 


39. Water rents and other charges 
in general see infra §§ 784-838. 

40. City of Newport News v. War- 
wick County, (Va.) 166 S.E. 570, 167 
S.E. 583; Warwick County v. City of 
Newport News, 151 S.E. 417, 153 Va. 
789. 

[a] Statutory prohibition not 
shown.—Acts (1926) c 530 § 5 did not 
prohibit a city from deriving a ben- 
eficial profit from its waterworks sys- 
tem and payment into thé city treas- 
ury of the net earnings other than 
earnings derived from outside the 
city. City of Newport News v. War- 
wick County, (Va.) 166 S.E. 570, 167 
S.B. 583. 

41. Kirkpatrick v. Board of Sup’rs 
of Arlington County, 136 S.B. 186, 146 
Va. 113. 

[a] Thus, in Virginia, the board 
of supervisors had authority, under 
Acts (1926) e 284, to pool the net rev- 
enues from the entire water system 
of a county without segregation 
among magisterial districts. Kirk- 
patrick v. Board of Sup’rs of Arling- 
ton County, 136 S.E. 186, 146 Va. 113. 


42. Taxation of municipal water- 
works in general see Taxation § 368. 


43. Smith v. Nashville, 12 S.W. 
924, 88 Tenn. 464, 7 L.R.A. 469. 

[a] In Kentucky the view was tak- 
en that a city which owned and oper- 
ated its own system of waterworks 
was subject to a franchise tax impos- 
ed by the state. Newport v. Com., 50 
S.W. 845, 51 S.W. 433, 106 Ky. 434, 21 
Kylie 42.4 eR Ae bse); butysee 
Board of Councilmen of City of 
Frankfort v. Commonwealth, 94 S.W. 
648, 29 Ky.L. 699 (where the Ken- 
tucky cases permitting the taxation 


' of municipal waterworks were over- 


ruled). 
44. Improvement Dist. No. 1 of 


Individual operator see infra passim 
§§ 651-654. 


Public service company see infra §§ 
666-673. 


46. Tone v. Tillamook City, 114 P. 
938, 58 Or. 382; City of Portland v. 
Metzger,,114 P. 106, 58 Or. 276. 


[a] Operation and validity of 
grant.—(1) A grant to a city of a 
right of way to convey water to it by 
pipes, which provides that nothing in 
the grant shall be construed to give 
to the city the right to fence the right 
of way, or to prevent the passage of 
stock or teams from one side to the 
other, or in any manner to contro] the 
land occupied by the pipes, except for 
the purposes specified, gives to the city 
the right to control the way only so 
far as necessary to construct and 
maintain the pipe lines (City of Port- 
land v. Metzger, 114 P. 106, 58 Or. 276), 
(2) but the grantor, and those claiming 
under him, have no right to the ex- 
clusive occupancy of the way (City of 
Portland v. Metzger, supra), (3) as, 
for example, by the erection of build- 
ings on the right of way (City of 
Portland vy. Metzger, supra. See Tone 
vV. Tillamook City, ):114P)1938, 58 Or, 
382 [right to erect buildings denied]). 
(4) Such grant could not successfully 
be attacked on the ground that the 
description was insufficient to identify 
any definite property, where, although 
it described only one line across the 
land in question, it provided for “a 
right of way in such direction as the 
city might determine,’ the line de- 
scribed was wholly within the way se- 
lected, such selection was acquiesced 
in from the time the deed of grant 
was executed, and there was no con- 
troversy as to the true boundaries of 
the way. City of Portland v. Metzger, 
supra. : ; 


[b] Right of grantor to use water. 
—(1) The covenant of the grantee mu- 
nicipality that the grantor was _ to 
have the free use of water from the 
pipe line created an assignable estate 
in the grantors (Tone v. Tillamook 


was entitled to a proportional share 
of the water in the absence of any 
provision to the contrary in the deed 
to such grantee (Tone vy. Tillamook 
City, supra). 


47. City of Vallejo v. Burrill, 22t 
P. 676, 64 Cal.App. 399. 

48. City of Vallejo v. Burrill, su- 
pra. 


[a] Evidence held sufficient to 
show that the city did not enter as a 
trespasser, but entered at least as a 
licensee for a consideration and ex- 
pended a considerable sum in laying 
and maintaining its pipe line. City 
of Vallejo v. Burrill, 221 P. 676, 64 
Cal.App. 399. 


49, City of Vallejo v. Scally, 219 P. 
68, 192 Cal. 175; City of Vallejo v. 
Burrill, 221 P. 676, 64 Cal.App. 399. 

50. City of Vallejo v. Burrill, su- 
pra. 

51. City of Vallejo v. Scally, 219 
P2638, 162 Cal. Lib. 


[a] Thus a city, which had by 
grant acquired an easement in a right 
of way for a pipe line, did not lose 
by a nonuser of the line and the es-~ 
tablishment of another line, which 
rendered subsequent use of the old 
line unlikely, either its title in the 
easement of right of way or the pipe 
line, so as to prevent its removal even 
after the period of limitation for the 
recovery of personalty in the posses- 
sion of another. City of Vallejo v. 
Seally, 219 P. 68, 192 Cal. 175, 


52. Board of Water Com’rs of City 
of Detroit v. Village of Highland 
Park, 159 N.W. 160, 192 Mich. 607. 

[a] Ownership in municipality to 
which supply furnished.—Act Creat- 
ing Board of Water Commissioners of 
Detroit § 23..(Loc. Acts [1883] No: 
284), as to the ownership of mains be- 
yond the city limits, did not apply to 
mains in another municipality and 
could not be read into a contract of 
the city to supply such other munici- 
pality through mains paid for by the 
latter, with which the city contracted 


1160 [67 C.J.] 


Approval of voters. Under the construction giv- 
en certain statutes controlling the action of munici- 
pal authorities in respect of laying new mains, the 
necessity of submitting the matter to resident tax- 
payers for approval has been denied.** 


Taking or converting pipes laid by individual. 
Where a person lays pipes in a street under license 
from the municipality, such corporation becomes lia- 
ble for the subsequent conversion of such pipes by 
taking possession, without the consent of the own- 
er, and incorporating the pipes into its waterworks 
system.5+ 


Cost of installing service pipes. While the right 
of a municipality to require all consumers to assume 
the burden of laying service pipes has been recog- 
nized,°® the power of the duly authorized municipal 
authorities to make private water connections free 
of charge has been recognized in the absence of any 
statutory restriction in this regard.°® 


[§ 635] (2) Extension of Mains.*7 In the ab- 
sence of any statutory limitation or requirement®® 
usually the decision of the question as to whether an 
extension shall be made is within the discretion of 
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[§§ 634-635 


the municipal authorities®® and their decision is 
final if there has not been an abuse of such disere- 
tion.®° The propriety of a proposed extension de- 
pends on the reasonableness of such extension, con- 
sidering the demand for it, the number of water sub- 
seribers, and the revenue obtainable,®! and a munici- 
pality is not obliged in every instance to extend its 
mains in order to supply water to every inhabitant 
however remote his land may be from the distribu- 
tion system.°? The measure of the duty of a munici- 
pal corporation to extend its pipes imposed by stat- 
ute is determinable largely from the terms of such 
statute.®* There is authority for the view that a 
city which has, pursuant to some statutes, taken over 
for operation and maintenance a waterworks con- 
structed by an improvement district may not be com- 
pelled at the suit of a property owner to extend the 
mains in order to furnish fire protection.®* Under 
certain circumstances a municipal corporation may 
be under the duty to notify a property owner of the 
necessity for installing a main in order that such 
owner might be permitted to pay the costs of such 
installation, in accordance with the applicable 


to. furnish water, and such other mu- 
nicipality, and not the city, owned 
such mains. Board of Water Com’rs 
of City of Detroit v. Village of High- 
land Park, 159 N.W. 160, 192 Mich. 607. 


52. See case infra this note. 


[a] In New York (1) Charter of 
City of Niagara Falls §§ 69, 70, had 
no application to the laying of a new 
water main system, but related to the 
power to acquire, by purchase or con- 
demnation, the property owned or op- 
erated by some existing corporation, 
and to procedure to be followed. 
Western New York Water Co. v. 
Whitehead, 160 N.Y.S. 1020, 97 Misc. 
57 {aff 162 N.Y.S. 1149, 176 App.Div. 
901]. (2) In view of § 44 subds 1, 7 
and § 68 of such charter, the provi- 
sions of § 125 for statements of pub- 
lic improvements to be made by the 
city manager to the city council and 
submission of such statements to a 
vote of the resident taxpayers did 
not apply to the department of water. 
Western New York Water Co. v. 
Whitehead, supra. (3) Where § 125 
of such charter did not require sub- 
mission to the voters of recommenda- 
tions and statements as to the laying 
of a new main, the fact that the city 
manager did recommend an addition- 
al water main, and the council acted 
on his recommendation, did not affect 
the authority of the council to act 
without, or indevendent of, any such 
statement, as affecting submission to 
the voters. Western New York Wa- 
ter Co. v. Whitehead, supra. 


54. Lakewood v. Newell, 16 Oh.Cir. 
Ct.N.S. 503. See City of Cleveland v. 
Denison, 16 Ohio Cir.Ct. 541 (where 
the liability of the municipality was 
recognized). 


55. State v. Water Supply Co. of 
Albuquerque, 140 P. 1059, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916E 1290; 
Bachert v. Tamaqua Borough Water 
Com’rs, 12 Pa.Dist.&Co. 417. 


[a] From curb to main.—Where a 
municipality operates its own water 
supply system, a rule requiring a con- 
sumer to assume the burden of laying 
service pipes from the curb to the 
main is reasonable. State v. Water 
Supply Co. of Albuquerque, 140 P. 
1059, 19 N.M. 36, L.R.A.1915A 246, 
Ann.Cas.1916E 1290. 


56. Western New York Water Co. 
v. Laughlin, 157 N.Y.S. 257. 


57. Cross references: 


Extension by individual operation on 
direction of state regulatory body 
see infra § 654. 


Extension of mains by water company 
see infra § 669. \ 

Power of municipality to extend sys- 
tem into territory served by water 
company see supra § 621. 

58. See case infra, this note. 

[a] In Mississippi, under Heming- 
way Code §§ 6007-6012, the discre- 
tion of city authorities is limited to 
refusal to extend, where to do so 
would be unreasonable. City of 
Greenwood v. Provine, 108 So. 284, 143 
Miss. 42, 45 A.LAR. 824. 


59. City of Greenwood v. Provine, 
supra, 


60. City of Greenwood v. Provine, 
supra. 


61. City Greenwood v. Provine, su- 
pra. 
62. Marr v. City of Glendale, 181 


PLeri4o Cal.App. 748; City of Green- 
wood v. Provine, 108 So. 284, 143 Miss. 
42, 45 ALR. 824. 


[a] Tlustrations.—(1) A resident 
of a municipality, living in a remote 
part thereof, may not compel exten- 
sion of water mains regardless of 
cost. City of Greenwood v. Provine, 
108 So. 284, 143 Miss. 42, 45 A.L.R. 824. 
(2) A municipality, engaging in the 
business of supplying its inhabitants 
with water, could not be compelled to 
extend its system to make available 
its supply of water to a remote and 
isolated inhabitant, where the cost of 
such extension would be great, par- 
ticularly where such inhabitant al- 
ready had available, from a private 
corporation, water in sufficient quan- 
tity and of reasonably good quality. 
Marr v. City of Glendale, 181 P. 671, 
40 Cal.App. 748. 


63. See cases infra this note. 


[a] Particular statutes.—(1) Un- 
der the act of 1901 (13 Spec. L. p 831), 
regulating the powers and duties of 
the board of water commissioners of 
the city of Hartford in respect of the 
extension of mains and laterals in the 
town of Bloomfield, the board was not 


bound under all circumstances to ex- 
tend the mains and laterals so as to 
supply all inhabitants of Bloomfield 
on\ the same terms and conditions as 
it supplied the inhabitants of Hart- 
ford. Board of Water Com’rs of City 
of Hartford v. Town of Bloomfield, 80 
A. 794, 84 Conn. 522. (2) Such board 
ought not to be compelled to build 
mains or laterals, unless they are to 
be used so as to yield a proper return 
on the outlay, and a regulation, recog- 
nized by the legislature, that appli- 
cants for connections must give bond 
conditioned on the annual receipt by 
the agency for water consumed in the 
territory supplied of ten per cent of 
the cost of the extensions, will not be 
deemed unreasonable, in the absence 
of an express finding that it is unrea- 
sonable. Board of Water Com’rs of 
City of Hartford v. Town of Bloom- 
field, supra. (3) Where a municipal- 
ity was authorized to obtain water 
from streams in another municipality, 
on condition that it supply the in- 
habitants of the latter ‘within a rea- 
sonable distance from the line of main 
pipes” on the same conditions as its 
own inhabitants, in determining the 
question as to the duty of the first- 
mentioned municipality to lay con- 
necting pipes in order to. supply in- 
habitants of the other municipality 
the view was taken that a practical 
construction given the statute for 
over thirty years as to what inhabit- 
ants lived within a reasonable dis- 
tance of the main pipes should gov- 
ern. West Hartford v. Hartford Wa- 
ter Com rs; 36 A. 786,768" Conna 322% 
(4) In such case, in the event of a 
refusal to supply on the ground of 
unreasonable distance, the question 
was to be decided only upon appli- 
cation to the proper court, not upon 
a consideration of the number of rods 
and feet alone, but upon a due con- 
sideration of all the circumstances 
of the case, as well as the practice of 
the municipality, which operated the 
water system. West Hartford vy. 
Hartford Water Com’rs, supra. 

Duty to supply in general see in- 
fra §§ 737-744. 

64. City of Bentonville v. Browne, 
158 S.W. 161, 108 Ark. 306; Browne vy. 
Bentonville, 126 S.W. 93, 94 Ark. 80. 
| Operation and maintenance as gov- 
ernmental functions see supra § 633. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 635-637] 


rules.®® 


Extension under contract with consumer. Where 
a town extends its water system under a unilateral 
contract with a landowner, the fact that no definite 
time was fixed for the termination of certain of the 
landowner’s obligations did not invalidate such obli- 
gations,°° and the fact that the liability of the land- 
owner, guaranteeing an annual return to the town, is 
limited to a certain number of years, does not, in the 
absence of any stipulation to that effect, hmit to 
the same number of years other promises of the land- 
owner.°7 


Regulation. An order of a public utilities com- 
mission requiring a municipal corporation to extend 
its water mains will not be disturbed by the courts 
where the action of the commission was neither arbi- 
trary nor capricious.®§ 


[§ 636] (3) Maintenance and Repair. Usually 
it is the duty of a municipality which operates a wa- 
terworks system to furnish water mains or pipes 
with which patrons may connect their service pipes®? 
and to maintain such water mains or pipes;*° and 
there has been recognition of the municipality’s au- 
thority to control and maintain a water main.71 In 
general, however, a municipal corporation is under 
no obligation to keep in repair a pipe which is not 
a part of its water system and which it does not 
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own.’? In respect of a service pipe connecting with 
a main, to supply a consumer, the consumer and 
owner of such pipe usually has the duty to maintain 
and repair,’* although there is authority for the 
view that it is not necessarily the duty of a consum- 
er to enter a street to make repairs to a lateral pipe 
branching from a main to the consumer’s property,‘* 
and the duty of a municipal corporation to keep in 
repair a supply pipe laid along a street by the repre- 
sentative of a consumer to supply water to such con- 
sumers’ houses has been recognized.?° As between 
the municipality and a private individual, the latter 
may by contract assume the obligation of maintain- 
ing water mains in proper condition.7® A munici- 
pality sometimes acquires by the grant of a right of 
way over private lands certain rights in respect of 
the repair of a pipe line laid through such lands,** 
and the power of a municipal corporation to acquire 
a prescriptive right to enter on certain lands in or- 
der to repair a pipe line and other structures has 
been recognized.*§ 


[§ 637] (4) Use of Streets and Highways. The 
powers of municipal authorities in respect of laying 
mains in the public streets are usually determinable 
from the applicable statutes.7® In the absence of a 
requirement that a municipal corporation shall for- 
mally accept a legislative grant of the right to main- 
tain water pipes in any road, street, or highway, the 


65. Merryman vy. Baltimore City, 
138 A. 324, 153 Md. 419. 

66. Moody y. Inhabitants of Town 
of Weymouth, 177 N.H. 80, 276 Mass. 
282. 


67. Moody vy. Inhabitants of Town 
of Weymouth, supra. 

68. Public Utilities Cemmission v. 
City of Lewiston Water Com’rs, 123 
Wowie, Lao, Weer 389), 


[a] Economic question involved.— 
Where the public utilities commis- 
sion’s order requiring a populous and 
growing city to extend the water 
mains to a sparsely developed local- 
ity on the edge of the city was made 
not arbitrarily or capriciously, but 
after two hearings, the supreme court 
declined to disturb the order on ex- 
ceptions on the ground that the exten- 
sion was not financially expedient, 
since Such order of extension was not 
confiscatory in its nature and the 
question of financial expediency was 
one for the commission. Publie Utili- 
ties Commission y. City of Lewiston 
Water Com’rs, 123 A. 177, 123 Me. 389. 


69. City of Montgomery v. Greene, 
60 So. 900, 180 Ala. 322. 


70. City of Montgomery v. Greene, 
supra. 
[a] Mains or pipes laid by con- 


sumers.—(1) The view has been tak- 
en that the rule applies even though 
the mains were laid by consumers 
(City of Montgomery v. Greene, 60 So. 
900, 180 Ala. 322), (2) especially 
where the consumers are willing to 
donate the mains to the municipal 
corporation (City of Montgomery vy. 
Greene, supra). 

71. Bradley vy. Village of Union, 
150 N.Y.S. 107, 164 App.Div. 565 [ap- 
peal den 151 N.Y.S. 1106, 166 App, Div. 
953, aff 7 N.E. 1062, 221 N.Y. 591]. 


[a] What constitutes a ‘“‘main.”— 
(1) A one-inch, pipe, connecting with 
a large water main and extending 
from within a municipality to a point 
outside, is a “main,” where used to 
carry water to a number of persons re- 
siding outside of the municipality, as 
distinguished from a “service pipe,” 


which merely takes water from the 
main to the individual user (Bradley 
v. Village of Union, 150 N.Y.S. 107, 
164 App.Div. 565); (2) and the water 
system having been acquired by the 
municipality from a private water 
company, the courts will not assume 
that it was without authority to main- 
tain the small pipe (Bradley v. Vil- 
lage of Union, supra). 

72. Jackson y. Ellendale, 61 N.W. 
1030, 4 N.D. 478. 

73. Jackson y. Ellendale, supra. 
See Brown v. City of Meridian, 59 So. 
795, 102 Miss. 384 (apparently recog- 
nizing that a property owner must 
look after, and keep in proper condi- 
tion, all service or supply pipes 
branching off the mains of the city 
where such pipes cross over the prop- 
erty of the owner). 


[a] Right of municipality to dis- 
continue supply to such patron where 
the latter refuses to pay for the cost 
of repair of the service pipe line has 
been recognized. Jackson y. Ellen- 
dale, 61 N.W. 1030, 4 N.D. 478. 


74. Van Norman v. Meridian Wa- 
terworks Co., 59 So. 883, 102 Miss. 736, 
43 L.R.A.N.S. 144. 


75. Brown vy. City of Meridian, 59 
So. 795, 102 Miss. 384. 


{a] Thus, where a consumer’s hus- 
band tapped a water main in the 
street, and thereafter a defect arose 
in the supply pipe which he had laid 
in the street, by reason of which there 
was a failure to furnish an adequate 
supply of water, it was the duty of 
the city which operated the water- 
works to repair the defect. Brown vy. 


"| City of Meridian, 59 So. 795, 102 Miss. 


384. 

76. Moody vy. Inhabitants of Town 
acyl gee 177 N.E. 80, 276 Mass. 
282. 


77. City of Portland vy. Metzger, 114 
Pe LOG oo OT t2'G. 


[a] Construction of telephone line. 
—Where the purposes of the grant, 
as recited therein, include doing any 
work necessary for maintaining, re- 
pairing, and operating the pipe line, 


the grant includes the right to main- 
tain a telephone line neeessary or con- 
venient for the proper repair, main- 
tenance, and operation of the pipe 
lines. City of Portland v. Metzger, 114 
P. 106, 58 Or. 276. See Tone v. Tilla- 
mook City, 114 P. 938, 58 Or. 382 €ap- 
parently recognizing rule). { 


78. See case infra this note. 


[a] Extent of right.—(1) A city 
possessing an easement by preserip- 
tion to enter defendant’s land to make 
repairs on the city’s water system 
need not have previously entered the 
land with teams in order, subsequent. 
ly so to enter. City of Gilroy v. Kell, 
228 P. 400, 67 Cal.App. 734. (2) In 
Such case the city had the right to 
make repairs on a dam and erect a 
settling box where such changes were 
necessary for the enjoyment of the 
same and did not increase the burden 
upon the servient estate. City of Gil- 
roy v. Kell, supra. (3) A decree es- 
tablishing a city’s prescriptive right 
to enter defendant’s land to make re- 
pairs on the city’s water system did 
not purport to give the city a right to 
roam Over all of defendant’s land, but 
only to enter at reasonable times, in 
a reasonable manner, upon a direct 
practical route and for the exclusive 
purpose mentioned. City of Gilroy y. 
Kell, supra. 


79. See case infra this note. 


[a] Particular statutory provisions. 
—Olean City Charter § 82 par 10, pro- 
viding that the common council shall 
have the power to regulate and super- 
intend the laying of all gas pipes and 
other pipes in the streets, and 8 60 
of the charter, providing that the wa- 
ter commissioners shall have the pow- 
er to use the streets for the purpose 
of introducing water into and through 
all portions of the city, do not relate 
to one another, nor conflict, the former 
giving the council the power to regu- 
late such use of the streets by private 
or quasi-public parties, while the lat- 
ter gives the power to lay mains di- 
rectly to the water commissioners. 
St. Mary of the Angels Church vy. Bar- 
rows, 124 N.Y.S. 571, 68 Mise. 545. 
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question as to whether such a corporation which as- 
serted the right has in fact accepted the offer must 
be determined from action taken with the view of 
acquiring such right,*° and, in order to constitute an 
aeceptance, actual use of the highway by laying pipes 
is not necessary.*t Where a municipal corporation 
relies on a statutory g ‘rant for its right to the use 
of a highway for the onstruction of its water line, its 
rights are limited by the terms of such grant.8? Usu- 
ally the municipal authorities are vested with discre- 
tion in respect of the place in the street where a main 
shall be laid,** and, where such discretion is exercis- 
ed without fraud or corruption, it is not subject to ju- 
dicial review.84 The propriety of the insertion in a 
decree in equity of a provision for the grant of a 
right of way through the streets of a municipality 
for a pipe line of another municipality in order that 
the latter might furnish water to persons beyond the 
territory of the first-mentioned municipality has been 
recognized where such municipality consents to such 
use of its streets.*> 


[§ 638] C. Water Districts*°—1. Character and 


WATERS 


[§§ 637-638 


Status. *7 
a water district for the purpose of furnishing a wa- 
ter supply sometimes specifically characterize such 
a district a “body politic and corporate”*®* or a “mu- 
nicipal corporation.”*® Apart from the statutory 
characterization the courts have regarded or refer- 
red to such a district as a “quasi public corpora- 
tion,”®° a “quasi municipal corporation,”®! or as “to 
a limited extent, a municipal corporation.”®? On the 
other hand, while a water district, authorized by 
some statutes, has, for the special objects of certain 
statutes, been included as a matter of convenient ref- 
erence within the term “municipal corporation”? or 
“municipality,”’®* it is essentially only a “special 
administrative area,”®® and is not a “municipality for 
all purposes.”®® So, the view has been expressed that 
the districts provided for by some statutes are local 
taxation districts designed for the purpose of mak- 
ing local improvements.®? A water district created 
by some statutes is regarded as a public corpora- 
tion,®® and, as such, is, according to some cases, dis- 
tinguishable from a municipal corporation.®® 


80. City of Beverly Hills v. City of 
Los Angeles, 165 P. 924, 175 Cal. 311. 


[a] Acceptance and effect.—(1) 
Where the city of Los Angeles ir- 
revocably committed itself to the 
work of installing a pipe line by ex- 
pending hundreds of thousands of dol- 
lars, and, prior to the incorporation of 
a city of the sixth class through 
which the line must run, the board of 


supervisors of the county, at the re-, 


quest of the city of Los Angeles, 
granted the city the use of highways 
in question to construct the pipe line 
through and across them, the state’s 
grant, offered to every city by St. 
(1911) p 852, of the right to use high- 
ways, for water lines, ete., was ac- 
cepted by the city of Los Angeles 
prior to the incorporation of such city 
of the sixth class. City of Beverly 
Hills v. City of Los Angeles, 165 P. 
924, 175 Cal. 311. (2) Such offer by 
the state and acceptance by the city 
of Los Angeles constitute a contract 
“(City of Beverly Hills v. City of Los 
Angeles, supra) (3), protected by the 
federal constitution (City of Beverly 
Hills v. City of Los Angeles, supra), 
(4) and the extent of the right ac- 
quired was measured by the purpose 
for which the grant was made and ac- 
cepted (City of Beverly Hills v. City 
of Los Angeles, supra). 

81. City of Beverly Hills v. City 
of Los Angeles, supra. 

[a] Thus, where it was intended 
that there should be a construction of 
a pipe line as an entirety, so far as 
construction by a sity of a water pipe 
line contemplated ‘the use of interven- 
ing highways between the beginning 
and the end of the line, the right to 

use highways, under the state’ Ss grant 
to every city, offered by St. (1911) p 
$52, attached and became effective as 
completely as though pipes had been 
actually laid. City of Beverly Hills 
v. City of Los Angeles, 165 P. 924, 175 
Cal3Li: 


82. Town of Mt. Pleasant vy. City 
of New York, 191 N.Y.S. 741, 199 App. 
Divi73il5; 


[a] Croton aqueduct.—L. (1834) c 
256, authorizing the construction of 
the Croton aqueduct by the city of 
Wew York, and L. (1877) c 334 §§ 1, 
2, 12, 14, and 16, perfecting and per- 
petuating rights and titles thereto- 
fore taken or used, did not give legis- 
lative consent to the acquisition by 


the city of New York of an easement 
or right to maintain the aqueduct 
structure in a public highway laid out 
under 1 Colonial L. (1703) ¢ 131, or to 
grant any rights or easements to the 
city in public highways except that 
given by the act of 1834 to use the 
land under the surface. Town of Mt. 
Pleasant v. City of New York, 191 N 
YS. 74155199) App. Div. 31-5: 

83. Western New York Water Co. 
v. Laughlin, 157 N-Y.S: 257. 

[a] Particular officers. — Under 
Olean City Charter § 60, providing 
that the water commissioner shall 
have the power to lay water mains 
through the streets, such commission- 
ers could lay water mains, in spite of 
injury to the trees, along a certain 
space between a street and the side- 
walk, independently of any authority 
conferred by the common council. St. 
Mary of the Angels Church v. Bar- 
rows, 124 N.Y.S. 571, 68 Misc. 545. 


84. St. Mary of the Angels Church 
v. Barrows, supra; Western New 
York Water Co. v. Laughlin, 157 N. 
Vay 2 oit ; 

85. Board of Water Com’rs of City 
of Detroit v. Village of Highland 
Park, 159 N.W. 160, 192 Mich. 607. 


[a] Thus, where a city had fur- 
nished water to a village through vil- 
lage mains, and to private users be- 
yong the village limits, the court 
could decree, with the consent of the 
village, that the village should give 
a right.of way for such main. Board 
of Water Com’rs of City of Detroit v. 
Village of Highland Park, 159 N.W. 
160, 192 Mich. 607. 


86. Irrigation districts see 
§§ 862-997. 

87. Corporate capacity of officers 
see infra § 645. 


De facto district see infra § 639. 


88. See statutory provisions; and 
Kennebec Water Dist. v. City of Wa- 
terville, 52 A. 774, 96 Me. 234 (con- 
struing statute). 


89. See statutory provisions; and 

Woodward vy. Livermore, 100 A. 317, 
116 Me. 86, L.R.A.1917D 678 (con- 
struing statute) ; Drum vy. University 
Place Water Co., 258 P. 505, 144 Wash. 
585, 266 FP. 1056, 147 Wash. 699 
(where, however, the statute involved 
was declared unconstitutional). 


96. Woodward v. Livermore, 100 A. 


infra 


317, 116 Me. 86, L.R.A.1917D 678. 

91. Guilford & Sangerville Water 
Dist. v. Sangerville Water Supply Co., 
154 A. 567, 130 Me. 217; Kennebunk, 
ete., Water District v. Wells, 147 A. 
188, 128 Me. 256; Augusta v. Augusta 
Water Dist., 63 A. 663, 101. Me. 148; 
Kennebec Water Dist. v. Waterville, 
52 A. 774, 96 Me. 234. 


[a] In Rhode Island (1) a fire dis- 
trict has been regarded as a public 
or quasi-municipal corporation. 
Wood v.- Quimby, 40 A. 161, 20 R.I. 
482. See Sherman vy. Benford, 10 R. 
I. 559. (2) It is a governmental or 
political body which is incorporated 
as a convenient method of exercising 
a part of the sovereign power of the 
state. East Providence Water Co. 
v. Public Utilities Commission, 128 A. 
556, 46 R.I. 458. 


92. Drum v. University Place Wa- 


ter- Dist., 258 P: 505, 144 Wash. 535s 
266 P:, 1056, 147. Wash. 699." See 
Augusta v. Augusta Water Dist., 63 


A. 663, 101 Me. 148 (in common par- 
lance, a water district is referred to 
as a “municipal corporation’’). 


93. Kenwell v. Lee, 184 N.E. 692, 
261 N.Y. 118. 


94. Kenwell v. Lee, supra. 

95. Kenwell v. Lee, supra. 

96. Kenwell v. Lee, supra. 

{a] Thus (1) a water district for 
which a_ petition was filed under 
former Town lL. § 282 was not a 
“municipality” within the constitu- 
tional provision permitting limited 


use of state forest preserve lands for 
municipal water supply. Kenwell v. 
Lee, 184 N.E. 692, 261 N.Y. 113. (2) 
Conservation L. § 540, in so far as 
it purports to authorize a water dis- 
trict to apply for the construction and 
maintenance of a water supply reser- 
voir on state forest preserve lands, 

was without warrant in the constitu- 
tion. Kenwell v. Lee, supra. (3) 
For present statute in New York as 
3 water districts see Town L. art 


97. State v. Ball, 296 S.W. 1085, 
ihn 527 [rev (Civ. App.) 245 S.W. 


98. Henshaw v. Foster, 169 P. 82, 
16 Call a50'7: Metropolitan Water 
Dist. v. Public Utility Commn., 46 


Philippine 412. 
99. City of Manila v. Pasadas, 48 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 


‘ 


, 
A 


Statutory provisions for the creation of | 


§§ 638-639] 


_ Regulation and control. Except 


constitutional provision, the legislature has absolute 
control over the affairs of a water district created 
by it,t and a water district created by or under some 
statutes is a public utility subject to the supervision 
of the public utilities commission.” 

[§ 639] 2. Organization and Validity—a. In Gen- 
Water districts are sometimes created by spe- 
cial or private acts, the validity of which has been 


eral. 


Philippine 309. 

[a] Rule applied to the metro- 
politan water district, created by Act 
No. 2832 of the Philippine legisla- 
ture. City of Manila v. Pasadas, 48 
Philippine 309. 

1. Metropolitan Water Dist. of 
Southern California v. Whitsett, 10 P. 
(2d) 751, 215 Cal. 400. 

2. Kennebunk, ete., Water Dist. v. 
Wells, 147 A. 188, 128 Me. 256; Baton 
Vv. (“hayer,” 128 “A476! 104 Merr 3123 
Metropolitan Water Dist. v. Public 
Utility Commn., 46 Philippine 412. 


Regulation of rates See passim in- 
fra §§ 796-810. 


3. Kennebec Water Dist. v. Wa- 
terville, 52 A. 774, 96 Me. 234. 


[a] Particular statute.—Private L. 
(1899) e 200, providing for the crea- 
tion of the Kennebec water district, 
was valid. Kennebec Water Dist. v. 
Waterville, 52 A. 774, 96 Me. 234. 


4 See statutory provisions. 


Lands included in general see infra 
§ 642. 


5. See infra § 640. 
6 See statutory provisions; and 


cases infra this note; and notes 7, 8. 


[a] In Arkansas (1) an improve- 
ment district may be created in a 
city or town for the purpose of con- 
structing waterworks. Bank of Com* 
merce v. Huddleston, 291 S.W. 422, 
WiceeAr Ke, 999,250 ALR «t202.-20 C2) 
Where proceedings were taken for the 
organization of a district for the es- 
tablishment of a waterworks im- 
provement, under general statutes as 
to local improvements, it was held 
that the failure of the board of im- 
provement to make plans of the pro- 
posed improvement and to_ present 
plans to the city council did not in- 
validate the organization of the dis- 
trict, but merely those proceedings 
subsequent to failure to make plans. 
Missouri Pac. R. Co. v. Waterworks 
Improvement Dist. No. 1 of Tillar, 203 
S.W. 696, 134 Ark. 315. (3) Fact that 
the source of supply of a water im- 
provement district may not always be 
assured does not necessarily invali- 
date 'the organization of such district. 
Armour v. City of Ft. Smith, 174 S.W. 
234, 117 Ark. 214. 


{[b] In California (1) Metropolitan 
Water District Act (St. [1927] p 694) 
is a general law (Riedman v. Brison, 
18 P.(2d) 947; City of Pasadena v. 
Chamberlain, 269 P. 630, 204 Cal. 653), 
(2) and its general purpose takes it 
beyond the scope of dealing with a 
merely municipal affair (Riedman v. 
Brison, supra; City of Pasadena v. 
Chamberlain, supra). 


{c] In Texas (1) the motives and 
intentions of the promoters in at- 
tempting to organize a fresh water 
supply district under Acts 36th Leg. 
(ist & 2d Called Sess.) c 48 p 107 
(Vernon Tex. Comp. St. [1920] arts 
5107—180 to 5107—266) were iImma- 
terial and did not affect the legality of 
the district. Ball v. Merriman, (Civ. 
App.) 245 S.W. 1012 [rev on other 
grounds 296 S.W. 1085, 116 Tex. 527]. 
(2) It could not be said that fresh 
water supply district No. 1 of Jeffer- 
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upheld,* which fix the territory to be included* and 
provide that the act shall become effective when ap- 
proved or accepted by a majority vote of the inhab- 
itants or voters of such territory. 
ever, provision for the organization of water dis- 


Sometimes, how- 


tricts is made by general statutes® which, subject ta 


son County, organized under such act, 
was not organized for the purpose of 
conserving any natural resource (Ball 
v. Merriman, supra), (3) or that the 
primary purpose of the district was 
to develop Port Arthur and its en- 
virons along artificial lines (Ball v. 
Merriman, supra), (4) and it was im- 
material that the water to be con- 
served was out of the district and 
was to*be brought into the district, in 
view of Const. art 16 § 59 (Ball v. 
Merriman, supra). (5) Fact that the 
city of Port Arthur has a large ma- 
jority of the voting strength of such 
district and that the voters of this 
city might vote against a fair dis- 
tribution of the water did not render 
such district invalid. Ball v. Merri- 
man, supra. (6) The validity of a 
fresh water district is not affected by 
the fact that all the lands included 
will not be equally benefited. Ball v. 
Merriman, supra. (7) So, the organi- 
zation of a fresh water supply district 
under the above statute was not in- 
valid because rural lands included 
therein did not, and probably would 
not, receive any of the water brought 
into the district. Ball v. Merriman, 
supra. (8) So, also, the inclusion 
in such district of land and property 
of great value and extent, whose own- 
ers had provided themselves with an 
abundant supply of water and a wa- 
terworks system at great expense, did 
not render the organization of the 
district invalid. Ball v. Merriman, 
supra. (9) Moreover, a fresh water 
district was not rendered invalid by 
the fact that assessments of certain 
properties were too high. Dallas 
County Fresh Water Dist. No. 9 v. 
Connor, (Civ.App.) 14 S.W.(2d) 363. 
(10) Promoters of fresh water sup- 
ply district No. 1 of Jefferson County, 
organized under the above statute, did 
not abuse the power given them in 
fixing the boundaries of the district 
and including certain properties 
therein so as to invalidate organiza- 


tion. Ball v. Merriman, supra. 
[d] In Washington compliance 
with Remington Comp. St. § 11579 


et seq in organizing a water district 
was sufficient, regardless of the sub- 
sequent staitute amendatory of prior 
general acts (L. [1923] ec 53). De- 
simone v. Shields, 277 P. 829, 152 
Wash. 353. 


7. Crawford v. Los Angeles Coun- 
ty(CalsA-ppo)) winced). LOdT. 


[a] In Texas (1) the statute pro- 
viding for the organization of fresh 
water districts (Vernon Tex. Comp. 
St. [1920] art 5107—180 et seq) was 
declared violative of the due process 
clauses of the Fourteenth Amendment 
to the federal constitution and of 
Tex, Const. art 1 § 19, for failure. to 
make provision for a hearing as to 
what land should be included and as 
to benefit to land included. Matlock 
v. Dallas Arcadia Fresh-Water Sup- 
ply Dist. No. 1, 299 S.W. 398, 117 Tex. 


169; State v. Ball, 296 S.W. 1085, 116 
Tex. 527 [rev (CiviApp.) 245 S.W. 
1012]. (2) For subsequent valida- 


tion of districts see cases infra notes 
{[b] In Washington (1) Water Dis- 
trict Act (Remington Comp. St. §§ 


constitutional Lmitations and restrictions,’ the legis- 
lature has authority to enact,* and which usually pro- 
vide for an initiatory or preliminary petition, signed 


11579-11602) was held violative of the 
Fourteenth Amendment to the federal 
constitution because it made no pro- 
vision for a hearing on the questions 
as to the property to be included and 
as to. benefits. Drum v. University 
Place Water Dist., 258 P. 505, 144 


Wash. 585, 266 P. 1056, 147 Wash. 
699. (2) The view has been taken, 
however, that landowners may, by 


estoppel and waiver, lose the right te 
raise the question as to lack of op- 
portunity to be heard. Desimone vy. 
Shields, 277 P. 829, 152 Wash. 353. 


8. Henshaw v. Foster, 169 P. 82, 
176 Cal. 507; Crawford v. Los Angeles: 
County, “(CallAppy)) £7 TR (2a hone: 
Ryan v. Commissioners of Water: 
Dist. No. 1 of Kenton County, 295 S. 
W. 10238, 220 Ky. 822; Price v. Water 
Dist. No. 8, Tulsa County, 293 P. 1092, 
147 Okl. 11; Lowery v. Water Im- 
provement Dist. No. 5, Tulsa County, 
251 P. 748, 122 Okl. 116; Matlock v. 
Dallas County Arcadia Fresh Water 
Supply Dist. No. 1, 12 S.W.(2d) 181, 
118 Tex. 120; Matlock v. Dallas Ar-~ 
cadia Fresh Water Supply Dist. No. 1, 
(Tex.Civ.App.) 14 S.W.(2d) 360. 


[a] Particular statutes.—(1) St. 
(1911) p 1290, as amended by St. 
(1911, Extra. Sess.) p 92, empower- 
ing the people of a county, within or 
without unincorporated territory, ta 
organize a municipal water district, 
did not contravene Const. art 11 § 19, 
empowering any municipality to es- 
tablish and maintain public water- 
works. Henshaw v. Foster, 169 P. 82, 
ATO Cail S07: (2) The facts that 
such statute required the board of 
supervisors to call an election if the 
proper number of names were at- 
tached to the petition for the organ- 
ization of the district an@ that no 
provision was made for a hearing be- 
fore a tribunal clothed with authority 
to act on the matter of the extent of 
the district and the exclusion of lands 
therefrom did not render such statute 
violative of the provisions of the fed- 
eral and state constitutions, as to 
take property without due process of 
law. Henshaw v. Foster, supra. (3) 
So, it seems that if St. (1913) p 1049, 
providing for the creation of water 
districts, authorized the inclusion in 
the district of lands not included 
within boundaries defined by any no- 
ticed petition, without the consent of 
owners and without notice or op- 
portunity to them to be heard, the act 
would not thereby violate any consti- 
tutional guarantee. People v. Lake 
County Water Dist., 190 P. 630, 183 
Cal. 137. See Crawford v.. Los An- 
geles County, (Cal.App.) 1t7 P.(2d) 
1017. (4) But see cases supra notes 
{a], [b]. 

{b] “Fresh Water 
tricts.”—(1) Statute (Act 36th Leg. 
[1919, 2a Called Sess.}] p 107), au- 
thorizing the creation of conservation 
districts, to be known as “Fresh Wa- 
ter Supply Districts,’’ was authorizea 
by Const. art 16 § 59. Matlock v. 
Dallas County Arcadia Fresh Water 
Supply Dist. No. 1, 12 S.W.(2d) 181, 
118 Tex. 120; Ball v. Merriman, (Civ. 
App.) 245 S.W. 1012 [rev on other 
grounds 296 S.W. 1085, 116 Tex. 527]. 
(2) The view was taken that such 
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by a portion of the landowners, inhabitants, or voters 
of the proposed district,® and addressed to designated 
public body, officer, or officers,'® containing a de- 
scription of the territory or land, which it is propos- 
ed to include,!! and other details. 
for a definite and accurate description, in the organ- 
ization proceeding, in order to render the order of or- 
ganization valid has been recognized.** 
is usually made for publication of notice of the filing 
of the petitiont* and for a hearing in respect of the 


statute did not permit taxation for 
other than a public purpose in viola- 
tion of state Const. art 8 § 3 (Ball 
v. Merriman, supra) (3) or authorize 
any political corporation or subdivi- 
sion to lend its credit to any in- 
dividual or association in violation of 
Const. art 3 § 52 (Ball v. Merriman, 
Supra). (4) Invalidity of statute be- 
cause of want of hearing see supra 
note 7 [a]. 

[e] How organized.—In the ab- 
sence of constitutional prohibitions or 
limitations it is for the legislature to 
determine how a water district shall 
be organized. Ball v. Merriman, (Civ. 
App.) 245 S.W. 1012 [rev on other 
grounds 296 S.W. 1085, 116 Tex. 527]. 

[a] In New York provisions of 
former Town L. §§ 282, 285, as amend- 
ed :by L. (1926) ¢ 711, limiting the 
right to petition for the establishment 
of water districts in certain towns to 
resident land owners, did not violate 
any constitutional provisions. Floyd- 
Jones v. Board of Town of Oyster 
Bay, Nassau County, 164 N.H. 330, 249 
NEY S98. 

fej] In Oklahoma the view has been 
taken that L. (1925) c 145 was not un- 
constitutional because it did not 
specify the number of publications of 
notice of hearing. Lowery v. Water 
Improvement Dist. No. 5, Tulsa Coun- 
ty, 251 Ps 748, 122 Okl. 116. 


{f] In Oregon (1) L. (1917) c 346 
(Or. L. §§ 7230-7246), relating to the 
manner of exercising the initiative 
powers of municipalities organized 
under the act as water districts, and 
which, after such water district is 
organized, serves as a municipal char- 
ter, is not unconstitutional in not pro- 
viding sufficient notice to property 
Owners and an opportunity to be 
heard relative to the question of 
whether, in reason, property may be 
served with water so as to permit its 
inclusion in the district under § 17 
of such statute, in view of the au- 
thority of the county court on a can- 
vass of the vote at the special election 
in respect of organization. Smith v. 
Hurlburt, 217 P. 1098, 108 Or. 690. 
(2) Any property owner who might 
object to the incorporation of the dis- 
trict for the reason that his land 
could not in reason be served by the 
proposed water supply or system, or 
on other ground, could and should 
have appeared before the county court 
on the day fixed, in accordance with 
such statute, for the canvass of the 
vote and the declaration of the result. 
Smith v. Hurlburt, supra. 


9. See statutory provisions. 


»10. See statutory provisions; 
cases infra this note. 


[a] Beard of supervisors.—Legis- 
Jature had the right to designate 
county boards of supervisors to re- 
ceive petitions for the creation of 
water works districts, give notice 
thereof, and receive and determine 
protests, as provided by St. (1913) p 
1049, as amended. Crawford v. Los 
‘Angeles County, (Cal.App.) 17 P.(2d) 
1017. 


and 
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The necessity 


Provision 


11. See statutory provisions. 
12. See statutory provisions. 
[a] Inu California failure to include 


in the petition a separate estimate of 
the incidental expense of the improve- 
ment, as required by County Water- 
works District Act (Deering Gen. L. 
[1923] p 3784 § 2), rendered the peti- 
tion insufficient. Los Angeles County 
v. Payne, 255 P. 281, 82 Cal.App. 210. 


[b] In New York (1) failure of the 
petitioners physically to annex to the 
petition to the town board the map 
required by former Town L. § 283, 
showing the sources of water supply 
to be acquired and other details, was 
not a fatal omission (Kenwell v. Lee, 
254 SUNG Yass, (84s, aoe Misc 4 tS! Wi haltt 
258 N.Y.S.'1000, 236 App.Div. 752 (mo- 
tion den 184 N.E. 94, 260 N.Y. 565 [rev 
on other grounds 184 N.E. 692, 261 N. 
Y. 113])]), (2) and, where the map, 
which was large and cumbersome, ac- 
companied the petition and was final- 
ly filed with it, there was a substan- 
tial compliance with the statute (Ken- 
well v. Lee, supra). (3) Fact that 
detailed map finally approved by state 
water power and control commission, 
on application to such commission, in- 
volved changes in engineering fea- 
tures, aS compared with original map 
filed by taxpayers of town on petition 
for formation of the water district, 
did not invalidate proceedings for the 
creation of the district, under Con- 
servation L. § 523. Kenwell v. Lee, 
Supra. (4) Under such provision of 
the former Town Law, as amended by 
L. (1925) ec 146 § 1, it was not neces- 
sary that a map or plan should be 
annexed if there was not a proposal 
to construct a water system. People 
ex rel. McGrath v. Weiss, 215 N.Y.S. 
639, 246 App.Div. 505 [aff 157 Nim: 
841. 245 N.Y. 518]. 


13) \Yoder-y. Board of) Sup'rsy of 
penetae County, 281 P: 3938, 208 Cal. 
368. 


[a] Particular statute.—(1) Coun- 
ty waterworks district, provided for 
by statute (Deering Gen. L. [1923] 
Act 9128), must be definitely and ac- 
curately described in the formation 
proceedings in order that the order 
of formation may be held valid. Yo- 
der v. Board of Sup’rs of Riverside 
County,.281 P. 398, 208 Cal. 368. (2) 
Proceedings for formation of water- 
works district, in which the terri- 
tory to be included is improperly de- 
scribed, could not be held valid on 
the theory that the map filed with 
the petition showed that the descrip- 
tion was erroneous and that the vot- 
ers understood the actual location. 
Yoder.v. Board of Sup’rs of Riverside 
County, supra. 


Land included in district in general 
see infra § 642. 


14. See statutory provisions. 


[a] Notice by publication.—In the 
absence of constitutional restrictions, 
a notice by publication, as provided 
for by the statute authorizing the 
organization of the district, is suf- 
ficient. Ryan v. Commissioners of 
Water Dist. No. 1 of Kenton County, 


petition and protests or objections.1® 
least be substantial compliance with statutory re- 
quirements in respect of the notice of hearing,!® and 
the body designated by the statute to conduct the 
hearing does not acquire jurisdiction until the pub- 
lication of such notice 1s complete.* 
ever, a petition has duly been filed and the no- 
tice of hearing has been published as required by 
law, the designated body acquires jurisdiction.!® 
Under some statutes a designated body or officer has 


[§ 639 


There must at 


Where, how- 


295 S.W. 1023, 220 Ky. 822. 

15. See statutory provisions. 

[a] In California the provision of 
County Waterworks District Act 
(Deering Gen. L. [1923] p 3784 § 3), 
that the board of supervisors shall 
fix a time for hearing the petition 
and protests, not less than twenty-one 
nor more than thirty, days after the 
date of presentation of the petition, 
is directory and not mandatory. Los 
Angeles County v. Payne, 255 P. 281, 
82 Cal.App. 210. 

Necessity for hearing see supra 
notes 7 [a], fbi, 8° fad: 

Notice of hearing as to assessment 
see infra § 648. 


16. Los Angeles County v. Payne, 
255 P. 281, 82 Cal.App. 210. 

[a] Notice sufficient.—(1) Under 
Act June 10, 1913 (St. [1913] p 1049), 
notice of hearing of petition for crea- 
tion of a county water district, which 
specified that the hearing would be 
held at the office of the board of su- 
pervisors in the county, was sufficient 
to give the supervisors jurisdiction 
where the objecting landowner actu- 
ally attended the hearing, althoug 
such hearing was held in a building 
across the street from the court- 
house. Dumbarton Land & Improve- 
ment Co. v. Murphy, 163 P. 866, 32 
Cal.App. 626. (2) For a notice held 
reasonable and sufficient under L. 
(1925) c¢ 145 see Lowery v. Water 
Improvement Dist. No. 5, Tulsa Coun- 
Cpe GAO. oo Oienlenos 

17. See case infra this note. 

[a] In California (1) the provi- 
sion of County Waterworks District 
Act (Deering Gen. L. [1923] p 3784 
§ 3), that notice shall be published at 
least once a week for two consecutive 
weeks and that such notice must be 
posted and published at least ten days 
before the date set for the hearing, 
is jurisdictional. Los Angeles Coun- 
ty v. Payne, 255 P. 281, 82 CalApp. 
210. (2) Such provision requires 
weekly publication over a fourteen- 
day period. Los Angeles County v. 
Payne, supra. (3) A ten-day period 
did not commence to run until publi- 
cation of notice was complete. Los 
Angeles County v. Payne, Supra. (4) 
Supervisors were without jurisdiction 
to create waterworks district at a 
hearing held twenty days after the 
date of first publication of notice. 
Los Angeles County v. Payne, supra. 

18. Floyd-Jones v. Board of Town 
of Oyster Bay, Nassau County, 164 
N.H. 330, 249 N.Y. 398;  Ludiam_ vy. 
Town Board of Town of Oyster Bay, 
219 N.Y.S. 382, 219 App.Div. 188; 
People ex rel. McGrath y. Weiss, 215 
N.Y.S. 639, 216 App.Div. 505 [aff 157 
N.B. 841, 245 N.Y. 518]; Eastman 
Kodak Co. v. Richards, 204 N.Y.S. 
246, 123 Mise. 88. 


[a] Jurisdiction not destroyed by 
filing counter petition.—Petitioners 
for establishment of water district, 
under former Town L. § 282, could 
not, after town board acquired juris- 
diction, destroy jurisdiction by sign- 
ing counter petition. People ex rel. 


For later cases, developments and changes in the law see Annotations, same title and section number, ~ 
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authority to determine in the first instance the suffi- 
ciency of the petition!® in respect of the capacity 
and number of the signers?® and in general the facts 
giving jurisdiction.?? A decision, after a hearing on 
protests against the formation of a district, under 
some statutes, is final and conclusive in the absence 
of fraud or an abuse of discretion so patent as to 
amount to fraud,?? and the determination of the des- 
ignated board as to the number and capacity of the 
signers is final and conclusive unless reviewed and 
set aside in a direct proceeding.?® Authority is 
sometimes given to the board which has jurisdic- 
tion, to grant the petition in part by altering the 
boundaries of the contemplated district as set forth 
in the petition so that all property and property own- 
ers, and only such property and property owners, as 
are benefited shall be included within the limits of 
the district.24 Other statutes, the validity of which 
has been upheld,?® have provided for the creation 
of water districts to include the territory of two or 
more municipalities?® and for the initiation of the 
proceeding for organization by the legislative body 
of a municipality which it is desired to include in the 
proposed district.27 Still other statutes, the validity 
of which has been upheld,?® authorize certain public 
bodies on their own initiative to create waterworks 
districts.?°® 


Place where proceedings conducted. The mere 
fact that the proceedings of a board of directors in 


McGrath v. Weiss, 215 N.Y.S. 639, 5 
216 Anp.Div. 505 [aff 157 N.E. 841, 245] see infra § 641. 
IN. en 51:3]: 24, 

{[b] Establishment of district con- [a] 
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Attacking organization in general 


See cases infra this note. 
In California (1) the provi- 
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the organization of a water improvement district, 
under some statutes, are conducted outside the con- 
fines of such district does not render such proceed- 
ings irregular and void.*° 


De facto district. Where the statute under which 
an attempt to organize a water district is made is 
violative of a constitutional provision, the so-called 
district is not, it has been held, a de facto corpora- 
tion.*? 


Validating statutes. Statutory provisions validat- 
ing the organization of water districts, originally or- 
ganized under an invalid statute, have been given 
effect,*? rendering a particular district to which the 
validating statute is applicable valid as of the date 


of its original creation.?? 


[§ 640] b. Submission to Voters. Some special 
or private acts creating water districts provide that 
the act shall become effective when approved or ac- 
cepted by a majority vote of the inhabitants or voters 
of the territory included.*4 So, some statutes pro- 
vide for the submission to the electors of the question 
as to whether a district shall be created,?*> and the 
view has been taken that failure strictly to comply 
with the statutory provisions governing the submis- 
sion does not necessarily invalidate the election 
where the electors were fully advised as to the ques- 
tion to be determined.*® The particular statutes ap- 
plicable must be looked to in order to determine the 


yond the scope of their charters. 
City of Pasadena’ v. Chamberlain, 269 
P. 630, .204 Cal. 658. 


26. See statutory provisions. 


firmed see Ludlam v. Town Board of 
Town of Oyster Bay, 219 N.Y.S. 382, 
219 App.Div. 188 (proceeding under 
former Town L. § 281 et seq). 


19. Price v. Water Dist. No. 8, 
Tulsa County, 293 P. 1092, 147 Okl. 


igi 

20. Eastman Kodak Co. v. Rich- 
ards, 204 N.Y.S. 246, 123 Misc. 83; 
Price v. Water Dist. No. 8, Tulsa 


County, 293 P. 1092, 147 Oki. 11. 


[a] Particular statute.—(1) De- 
termination whether petition for or- 
ganization of water improvement dis- 
trict under L. (1925) ec. 145, was 
signed by majority of landowners 
rested with county commissioners. 
Price v. Water Dist. No. 8, Tulsa 
County,. 293 P.-1092, 147 Okt. We -€2) 
In New York, under the provision of 
former Town lL. § 282, as amended 
by 41.926); ¢c. 91.1.6. 1; that in cer- 
tain towns the petition shall be that 
of a majority of the resident owners 
of taxable real property in the pro- 
posed district, “as appears by the last 
preceding completed assessment,’’ the 
town board could reject as meaning- 
less the quoted provision where the 
assessment roll did not show who 
were resident or nonresident owners 
(Floyd-Jones v. Board of Town of 
Oyster Bay, Nassau County, 164 N.E. 
330, 249 N.Y. 398), (3) and could re- 
sort to sources or proof outside the 
assessment roll to determine who 
were resident owners (Floyd-Jones v. 
Board of Town of Oyster Bay, Nassau 
County, supra). 


21. Kenwell v. Lee, 254 N.Y.S. 841, 
142 Mise. 413 [aff 258 N.Y.S. 1000, 
236 App.Div. 752 (motion den 184 N. 
BE. 94, 260 N.Y. 565 [rev on other 
ground 184 N.E. 692, 261 N.Y. 113])]. 


22. Crawford v. Los Angeles Coun- 
ty, .(Cal.App.)) 17 .P(2d) 1017. 


23. Eastman Kodak Co. v. Rich- 
ards, 204 N.Y.S. 246, 123 Misc. 83. 


sions of St. (1913) p 1049 § 3, confer- 
ring authority on the board of super- 
visors to make changes in the pro- 
posed boundaries, refer solely to ter- 
ritory described in the petition. Peo- 
ple v. Lake County Water Dist., 190 
P. 630, 183 Cal. 137. (2) Under such 
statute the board may not include 
land not included within the district 
as shown by the petition initiating 
the proceeding, published notice of 
proposed presentation of which is re- 
quired, except when such inclusion is 
had on application of the owner of 
the land. People v. Lake County 
Water Dist., supra. (3) The inclu- 
sion of fifty thousand acres not in- 
cluded in the original petition, the 
owners of which did not apply for in- 
clusion in the district, rendered the 
attempted organization under such 
statute ineffective. People v. Lake 
County Water Dist., supra. 


[b] In New York (1) it has been 
held that the provisions of General 
District Law (L. [1926] ec 470; Un- 
consolidated Laws) § 4, authorizing 
the above modified relief, applied in 
a proceeding for the organization of 
a water district for which a petition 
to a town board was filed under for- 
mer Town L. § 282. Floyd-Jones v. 
Board of Town of Oyster Bay, Nas- 
sau County, 164 N’E. 330, 249° NY. 
398. (2) No constitutional provision 
is violated by such provisions of the 
General District Law. Floyd-Jones 
v. Board of Town of Oyster Bay, Nas- 
sau County, supra. 


25. Metropolitan Water District of 
Southern California, 10° P.(2d) 751, 
215 Cal. 400; City of Pasadena v. 
Chamberlain, 269 P. 630, 204 Cal. 653. 


[a] Particular statute.—Metro- 
politan Water District Act St. (1927) 
p 694 is not unconstitutional as per- 
mitting the municipality taking ini- 
tiative to impose duties on or vest 
powers in other municipalities be- 


27. See statutory provisions. 


28 Middleton v. Police Jury, Par- 
fen of Jefferson, 125 So. 447, 169 La. 


29. See statutory provisions. 


30. Lowery v. Water Improvement 
Dist. No. 5, Tulsa County, 251 P. 748, 
122° OK. 91116. 

31. Drum v. University Place Wa- 
ter Dist., 258 P. 505, 144 Wash. 585, 
266 P. 1056, 147 Wash. 699. 


32. Matlock v. Dallas County Ar- 
cadia Fresh Water Supply Dist. No. 
1,12 S.W.(2d) 181, 118 Tex. 120; Sims 
v. State, (Tex.Commn.App.) 12 S.W. 
(2d) 540 [rev (Civ.App.) 300 S.W. 246, 
and appeal dism 50 S.Ct. 160, 280 U.S. 
533, 74 L.Ed. 597]; Dallas County 
Water Dist. No. 9 v. Connor, (Tex. 
Civ.App.) 14 S.W.(2d) 3638. 

33. Matlock v. Dallas Arcadia 
Fresh Water Supply Dist. No. 1, 
(Tex.Civ.App.) 14 S.W.(2d) 360. 


34. See statutory provisions; and 
Kennebunk, etc., Water Dist. v. Wells, 
147 A. 188, 128 Me. 256 (construing 
statute); Kittery Water Dist. w. 
Agamenticus Water Co., 67 A. 631, 
103 Me. 25 (where it was held that 
the warrant calling the meeting of 
the inhabitants was sufficient, that 
the meeting was legal, and that the 
acceptance of the act was valid). 


35. See statutory provisions. 


[a] In California Metropolitan 
Water District Act (St. [1927] p 694) 
is not unconstitutional as giving per- 
sons ultimately affected no voice in 
the formation of. the district, in view 
of provisiéns for submission of the 
question to the voters of the munic- 
ipalities concerned. City of Pasade- 
Pe Chamberlain, 269 P. 630, 204 Cal. 


36. State v. Parker, 
96—-Or. 499, 


[a] Ballot.—Under L. 


190) B-30:9) 


(1917) p 
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period of notice of the election,®? and, where such no- 
tice complies with the statutory requirements, the 
mere fact that certain landowners did not have ac- 
tual notice is immaterial.*8& The body authorized to 
canvass the vote may and should, under some stat- 
utes, on a canvass of the vote and declaration of the 
result, declare that the district is not duly incorpo- 
rated where such is the case.*? 


[§ 641] c. Review of Proceedings and Attack on 

- Organization. Where the body to which a petition 
for organization is made acts judicially in de- 
ciding certain matters, the decision of such body is 
not subject to collateral attack.4° A suit to enjoin 
the levying of assessments against property in a wa- 
ter improvement district and to remove a cloud caus- 
ed by the creation of the district constitutes a col- 
lateral attack on the finding of county commissioners 
in the organization proceedings,*! as does a suit to 
enjoin the collection of a tax on property in the dis- 
trict,*? and, it has been held, is controlled by legal 
rules relating to collateral attacks on judgments of 
courts.t? According to one view, matters which have 
been passed on judicially by the body to which they 
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have duly been submitted may be reviewed directly** 
in a certiorari proceeding,*® but quo warranto by or 
on behalf of the state is the proper method of ques- 
tioning the validity of the organization of a water 
district organized under some statutes.4® An appeal 
to the courts from a finding and determination of the 
board vested with authority in the matter as to the 
sufficiency of a petition submitted to such board is 
sometimes authorized.47 Where the acts of the 
board before which a proceeding to establish a dis- 
trict has been conducted are illegal and beyond the 
scope of the jurisdiction of such board, its decision 
is subject to collateral attack.4® Likewise, where 
there has been an attempt to create a water district 
under an act held invalid as violative of a constitu- 
tional provision, the validity of such district may be 
attacked in a collateral proceeding.*® 


Person entitled to attack. It has been held that 
plaintiff in a suit for a declaration of the illegality 
of proceedings for the creation and organization of 
a waterworks district cannot successfully complain 
of a matter which does not affect his interests.°° A 
mere ministerial officer holding office under the au- 


721 c 346 § 3, relating to the organ- 
ization of a water district, prescrib- 
ing as a ballot title “Shall that por- 
tion of county . be in- 
corporated as a municipal corpora- 
tion for the purpose of obtaining wa- 
ter for domestic use for its inhabit- 
ants and to be known as,” followed 
by the proposed name, and providing 
that the affirmative should be num- 
bered 300 and the negative 301, a bal- 
lot entitled “For Incorporation of 
Farmers’ Domestic Water District, 
vote ‘Yes’ or ‘No,’” and substituting 
the numbers ‘12” and “13” for ‘300” 
and ‘301,’ was not such a departure 
or irregularity as to invalidate an 
‘election, as its form could not be mis- 


leading... State v. Parkey, 190 P. 319, 
96 Or. 499. 
[b] Notice of election.—Notwith- 


standing the description of a propos- 
ed water district in the notice of the 
election, under L. (1917) c 346 (Or. 
L. §§ 7230-7246), did not give the 
township and range, the description 
was sufficient where reference to 
other well-known points plainly iden- 
tified the township and range. Smith 
VaelLuriburt. 217 9P,. 1093 7103 Or. 
690. 


87. See case infra this note. 


[a] Particular statutes.—W here 
notice of the special election as re- 
quired by L. (1917) c 346 § 3 (Or. L. 
§ 7232), in connection with Or. L. § 
3892, on the question as to the or- 
ganization of a proposed water dis- 
trict was posted in a public and con- 
Spicuous place within the proposed 
district for a period of twenty six 
days preceding the election, there 
was a compliance with statutory pro- 
visions as to notice. Smith v. Hurl- 
burt, 217 P. 1098, 108 Or. 690. 


38. Smith v. Hurlburt, supra. 
39. See case infra this note. 


[a] In Oregon, if the county 
court, in proceeding to canvass a vote 
on the question of organizing a wa- 
ter district, under L. (1917) ¢ 346 § 
6 (Or. L. § 7235), found, on a show- 
ing made by the property owners, 
that the district was not incorporated 
in accordance with such statute, (L. 
[1917] c 346), or that any territory 
which could not in reason, within 
§ 17 of such statute (Or. L. § 7246), 
be supplied by the proposed water 


system, had been included, it could 
and should declare that the district 
was not incorporated. Smith v. Hurl- 
burt, 217 P. 1093, 108 Or. 690. 


40. Kenwell v. Lee, 254 N.Y.S. 841, 
142 Misc. 413 [aff 258 N.Y.S. 1000, 236 
App.Div. 752 (motion den 184 N.E. 
94, 260 N.Y. 565 [rev on other grounds 
184 N.E. 692, 261 N.Y. 113])]; East- 
man Kodak Co. v. Richards, 204 N.Y. 
S. 246, 123 Misc. 838. ‘ 


[a] Particular statute and mat- 
ters determined.—(1) In New York, 
under former Town Law § 285, pro- 
viding that, on petition of the own- 
ers of a majority of the taxable prop- 
erty for the creation of a water dis- 
trict, the town board shall meet to 
consider the petition and determine 
if it was in fact signed by a major- 
ity, and, if its decision be that it was 
so signed, the district shall be es- 
tablished, the board’s determination 
as to the number and capacity of the 
signers was the exercise of a judicial 
function, and was conclusive against 
collateral attack. Bastman Kodak 
Co. v. Richards, 204 N.Y.S. 246, 123 
Misc. 83. (2) The use of the terms 
“consider,” ‘determine,’ and “deci- 
sion” in such statutory provisions in- 
dicates that the determination of the 
town board is judicial. Bastman Ko- 
dak Co. v. Richards, supra. 


41. Price v. Water Dist. No.’ 8, 
ee: County, 293 P. 1092, 147 Okl. 


42. Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 


[a] Thus a suit to restrain the 
collection of a water district tax, 
wherein it is claimed to be void be- 
cause the incorporation of the dis- 
trict, under L. (1917) c¢ 346, was in- 
valid, and wherein neither the state 
nor the district nor any of its offi- 
cers were parties, was a collateral at- 
tack on the legality of its incorpora- 
tion which could not be entertained. 
Smith v. Hurlburt, 217 P. 1093, 108 
Or. 690. 

43. Price v. Water .Dist. No. 8, 
alee! Gounty,,, 293 By 10927 147 7Okk 
lg 


44. See cases infra this note and 
note 45. 
[a] Im Oregon the declaration of 


the county court after a canvass of 
the vote cast at a special election, 


under L. (1917) c 346 (Or. L. §§ 7230- 
7246), that the district has duly and 
legally been incorporated as a munic- 
ipal corporation is a judicial deter- 
mination subject to review by the cir- 
cuit court. Smith v. Hurlburt, 217 P. 
1093, 108 Or. 690. 

45. Kenwell v. Lee, 254 N.Y.S. 841, 
142 Mise. 413 faff 285 N.Y.S. 1000, 
236 App.Div. 752 (motion den 184 N. 
BE. 94, 260 N.Y. 565 [rev on other 
grounds 184 N.E. 692, 261 N.Y. 113])1: 
Eastman Kodak Co. vy. Richards, 204 
N.Y.S.-246,..1238 Mise... S38. 


46. Marin Municipal Water Dist. 
v. Dolge, 158 P. 187, 172 Cal. 724 (dis- 
trict organized under St. [1911] p 
1290, as amended by St. [1911, Spec. 
Sess.] p 92). See Smith v. Hurlburt, 
217 P. 1098, 108 .Or. 690 (apparently 
recognizing rule). 

Propriety of quo warranto to attack 
existence of public corporation in 
general see Quo Warranto § 17. 


47. Price vw, Water. Dists No.8 
tee County, 293 P. 1092, 147 Ok1. 


48. Eastman Kodak Co. v. Rich- 
ards, 204 N.Y.S. 246, 123 Misc. 83. 

[a] Taxpayer’s action.—(1) he 
the facts were as set forth in the 
text, a suit by a taxpayer, under Gen. 
Bus. L. § 51, would lie to restrain 
further steps to establish and com- 
plete a water district under former 
Town L. § 281 et seq. Hastman Ko- 
dak Co. v. Richards, 204° N.Y.S. 246, 
123 Mise. 88. (2) Suits by taxpayers 
in general see infra § 649. 


49. Drum v. University Place Wa- 
ter Dist., 258 P. 505, 144 Wash. 585, 
266 P. 1056, 147 Wash. 699. 


[a] Rule applied where property 
owners brought action to restrain the 
district and others from levying and 
collecting a property tax. Drum v. 
University Place Water Dist., 258 P. 
505, 144 Wash. 585, 266 P. 1056, 147 
Wash. 699. 


50. Middleton v. Rolice Jury, Par- 
re of Jefferson, 125 So. 447, 169 La. 
458. 


[a] Thus a plaintiff who lived 
outside of, and Owned no property in, 
a town which had an inadequate and 
imperfect waterworks system was 
without interest to complain because 
citizens of such town were willing to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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thority of the district cannot in his official capacity 
dispute the existence, or the validity of the organiza- 
tion, of such district.*t Landowners who have con- 
sented to, or encouraged, the organization of a water 
district may thereby be estopped to attack in equity 
the organization of the district on the ground of lack 
of opportunity to be heard as to the boundaries of the 
district and the inclusion of their lands.52 A suit by 
a taxpayer attacking the organization of a water dis- 
trict has been upheld.®3 


Time to sue. An attack on the organization of a 
waterworks improvement, under certain general 
statutes governing local improvements, on the ground 
that the petition was not signed by a majority in 
value of the property ,owners, is barred where suit 
is not brought within a certain time after the pass- 
age of the ordinance ascertaining that a majority in 
value of the owners had signed the petition.®* 


Pleading. In a suit to prevent further proceed- 
ings, under the applicable statute, looking to the or- 
ganization of a water district, based on alleged de- 
fects in the preliminary proceedings before the pub- 
lic body designated by the statute, the complaint 
must allege facts sufficient to show grounds for re- 
hef.°5 


[§ 642] 3. Lands Included.®* In the absence of 


surrender such system for a more 
complete system to be established by 


AR a Mil ee - ge pee 55. Crawford v. Los Angeles Coun- 
Vv. olice ury, aris oO eilerson, | ¢ Cal. A : 17 P.(2da 1017. 
125 So. 447, 169 La. 458. Te a wag) 


51. Marin Municipal Water Dist. 
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bee Tillar, 203 S.W.° 696, 134 Ark.|be 


Thus a complaint in an action 
to enjoin a county board of super- 
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constitutional prohibitions or limitations the legis- 
lature may decide how the boundaries of a water dis- 
trict may be determined,®? and the questions as to 
what the territorial extent of a water district may 
be®S and what lands may be ineluded®® are, in gener- 
al, determined by the provisions of the statute au- 
thorizing the formation or organization of the dis- 
trict. In general, persons who are not owners of cer- 
tain lands included in a water district may not ob- 
ject to the inclusion of such lands.*® Certiorari will 
not le to review a determination by a body, acting 
within the scope of its jurisdiction, as to whether or 
not certain lands would be benefited by the creation 
and operation of the proposed district where such 
determination is based on conflicting evidence.®? 


[§ 643] 4. Powers, Duties, Contracts, Property, 
and Liability®°—a. In General. Where a water dis- 
trict is regarded as a municipal corporation or as a 
quasi-municipal corporation,®® in general its pow- 
ers,°* duties,®® and liabilities®* are measured by the 
same standards as are used in determining the powers 
and duties of a municipal corporation generally when 
exercising the same functions under the same circum- 
stanees, and there is authority for the view that in 
supplying water to its inhabitants a water district is 


incorporated for the purpose of 
supplying inhabitants with water, 
should be construed to embrace and 
include all the inhabitants of a dis- 
trict having a community of interest 
in obtaining for themselves in com- 
mon a water supply for domestic use. 


ey a" 


v. Dolge, 158 P. 187, 172 Cal. 724. 


52. Desimone y. Shields, 277 P. 
829, 152 Wash. 353. 
[a] Thus landowners, who con- 


sented to organization of water dis- 
trict, under Remington Comp. St. § 
11579 et seq, paid assessments in 
part, and used water, were estopped 
to attack the organization of the dis- 
trict on the ground that they were 
given no opportunity to be heard as 
to boundaries. Desimone y. Shields, 
277 P. 829, 152 Wash. 353. 


53. Kenwell v. Lee, 184 N.E. 692, 
261.N.Y. 113. 


{a] Doss of right to question.— 
Taxpayer who made no objection be- 
fore water supply and control com- 
mission that the construction of a new 
water system for the town would re- 
sult in confiscation of an existing 
system could not complain in a sub- 
sequent action to invalidate proceed- 
ings for establishment of water dis- 
trict. Kenwell v. Lee, 254 N.Y.S. 841, 
142 Misc. 413 [aff 285 N.Y.S. 1000, 236 
App.Div. 752 (motion den 184 N.E. 
94, 260 N.Y. 565 [rev on other grounds 
184 N.E. 692, 261 N.Y. 113])]. 


[b] Fraud on the part of water 
commissioners was not shown. Ken- 
well v. Lee, 254 N.Y.S. 841, 142 Misc. 
413 [aff 285 N.Y.S. 1000, 236 App.Div. 
752 (motion den 184 N.E. 94, 260 N.Y. 
565 [rev on other grounds 184 N.E. 
692, 261 N.Y. 113])]. : 

54 See case infra this note. 


[a] In Arkansas an attack on the 
organization of waterworks improve- 
ment district on the ground that the 
petition therefor was not signed by a 
majority in value of property owners, 
as provided by Kirby Dig. § 5667, was 
barred, where suit was not brought 
within thirty days after the passage 
of the ordinance ascertaining that a 
majority of owners in value had sign- 
ed the petition. Missouri Pac. R. Co. 
v. Waterworks Improvement Dist. No. 


visors from calling an election to pass 
on the question of the formation of 
a water district was held insufficient 
as not alleging fraud or facts show- 
ing bad faith, abuse of discretion in 
respect of matters as to which the 
board had discretion, or lack of due 
process. Crawford v. Los Angeles 
County, (Cal.App.) 17 P.(2d) 1017. 


56. Cross references: 


Benefits for purpose of assessment or 
taxation in general see infra § 648. 


Description of boundaries in organiza- 
tion proceedings see supra § 639. 


Inclusion of land as affecting validity 
of organization see supra § 639. | 


Invalidity of statute for failure to 
provide hearing as to lands to be 
included see supra § 639 notes 7 
[a] [b] and 8 [a]. 

57. Ball v. Merriman, (Civ.App.) 

245 S.W. 1012 [rev on other grounds 

296 S.W. 1085, 116 Tex. 527]. 


58. Kenwell v. Lee, 184 N.E. 692, 
201 NEY. 3: 


[a] District coterminous with 
boundaries of town.—In New York in 
considering the question as to the 
organization of water districts under 
Former Town L. § 270 et seq, the 
court has said: “We are disposed to 
doubt the legality of creating a water 
district which covers the entire area 
of a town.” Kenwell v. Lee, 184 N.E, 
692, 693, 261 N.Y: 118. 


[b] In Arkansas an improvement 
district created in a city or town for 
the purpose of constructing a water- 
works may embrace the entire area of 
the city or town. Bank of Commerce 
v. Huddleston, 291 S.W. 422, 172 Ark. 
9997) 5.0) CARR 1202: 


59. Hamilton v. Rudeen, 224 P. 92, 
112 Or. 268. 


[a] Particular statute.—(1) The 
term “community,” as used in Or. L. § 
7230, providing that communities may 


Hamilton v. Rudeen, 224 P. 92, 112 Or. 
268. (2) Such a district cannot in- 
clude lands abundantly supplied by 
springs with good water, as any other 
construction would clearly violate the 
due process clause of federal Const. 
art 5 and Amendm. 14 § 1. Hamilton 
v. Rudeen, supra. 


_ 60. Middleton v. Police Jury, Par- 
ie of Jefferson, 125 So. 447, 169 La. 


[a] Thus owners of lots and im- 
provements in the developed part of 
the waterworks district, organized 
under Act (1926) No. 343, were with- 
out interest to urge that vacant lands 
not owned by them would receive no 
benefit. Middleton v. Police Jury. 
Parish of Jefferson, 125 So. 447, 169 
La. 458. 

61. Dumbarton Land & Improve- 
ment Co. v. Murphy, 163 P. 866, 32 
Cal.App. 626. 

62. Debts see infra § 646. 

63. See supra § 688. 


64, Woodward v. Livermore Falls 
Water Dist., 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678. 


65. Woodward v. Livermore Falls 
Water Dist., supra. 


[a] Duty to extend mains.—Priv. 
& Spec. L. (1903) e 82, creating the 
Gardiner water district, did not con- 
stitute a contract whereby every in- 
habitant of the district was entitled 
to have the mains extended to his 
residence, as to do that would be im- 
practicable on account of the size, 
elevation, and sparse settlement of 
parts of the district, and such a leg- 
islative intent could not be presumed. 
Lawrence v. Richards, 88 A. 92, 111 
Me. 95, 47 L.R.A.N.S. 654. 


66. Woodward vy. Livermore Falls 
Water Dist., 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678. 


Actions see infra § 649. 
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engaged in a business of a private nature.®? The leg- 
islature has plenary power within constitutional lim- 
itations to change®® or revoke®® powers conferred on 
a municipal utility district, involving matters of wa- 
ter supply. The power of water districts organized 
under some statutes to contract’® in their corporate 
names‘? has been recognized. The liability of a town 
on contracts made by officers of a water district in 
such town, organized by the town board under some 
earlier statutes, was denied,*? as was the responsi- 
bility generally of the town for the acts of the wa- 
ter district.7* Some statutes have made provision 
for an adjustment in respect of the property of a wa- 
ter district where a part of such district 1s included 
in the boundaries of a village incorporated after the 
creation of the water district.’* 


Sale of real property. Notwithstanding the exe- 
cution of an option to purchase land of a water dis- 
trict was not authorized, subsequent action of the 
board of directors of such district sustaining such 
option has been regarded as sufficient to render the 
option effective,7> and the contention that the pur- 
chaser could not accept a secret profit because acting 
in a fiduciary capacity is not available, where the 
vendor water district has duly ratified the option 
with knowledge of the purchaser’s claims.*® On the 
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sale of a waterworks plant by a waterworks district 
which had previously purchased the plant of an earli- 
er district whose territory with other lands is com- 
prised in that of the district first mentioned, and had 
included such plant in an enlarged plant, a distribu- 
tion, in an equitable proceeding, of the cash proceeds 
of such sale and of profits of the operation of the 
enlarged plant on hand, on a pro rata basis among 
all property owners of the enlarged district, has 
been approved.** 


Extension of contract for electric service. Where 
a contract for furnishing electric current by a pub- 
lie service corporation to a waterworks district pro- 
vides that the district may extend the term of the 
contract for an additional specified term by giving 
written notice of its intention so to do, no extension 
oceurs where no notice of any kind is given by the 
district.78 3 


[§ 644] b. Construction or Acquisition of Water- 
works.?® Applicable statutes frequently prescribe 
the method of procedure looking to the construction 
of a water system by a water district,*° and the leg- 
islative power of regulation and control over the af- 
fairs of a water district organized under statute®+ 
includes the power to prescribe the conditions on 
which the statute will permit public work to be 


67. Woodward v. Livermore Falls 
Dist, 100 A. $17, 116 Me. 86,0 LRZAY 
1917D 678. 

In case of municipal corporation in 
general see passim supra §§ 620-637. 

68. Metropolitan Water Dist. of 
Southern California v. Whitsett, 10 
P.(2d) 751, 215 Cal. 400; General En- 
gineering & Dry Dock Co. v. East Bay 
Municipal Utility Dist., 14 P.(2d) 828, 
126 Cal.App. 349. 


[a] lLessening or enlarging powers 
is within the authority of the legisla- 
ture. General Engineering & Dry 
Dock Co. v. East Bay Municipal Util- 
ity Dist., 14 P.(2d) 828, 126 Cal.App. 
349. 

69. Metropolitan Water Dist. of 
Southern California v. Whitsett, 10 
P.(2d) 751, 215 Cal. 400; General En- 
gineering & Dry Dock Co. v. Hast 
Bay Municipal Utility Dist., 14 P.(2da) 
828, 126 Cal.App. 349. 


7G. Mississippi Valley Power Co. 
v. Board of Improvement of Water- 
works Dist. No. 1 of Van Buren, 46 
S.W.(2d) 32, 185 Ark. 32. 


[a] ‘hus (1) it has been held that 
a waterworks district may enter into 
a, contract for the purchase of appara- 
tus to pump its supply of water and 
to pay therefor out of the savings in 
the cost of pumping. Mississippi 
Valley Power Co. v. Board of Im- 
provement of Waterworks Dist. No. 
t of Van Buren, 46 S.W.(2d) 32, 185 
Ark. 32. (2) Compliance with con- 
stitutional or statutory provisions as 
to borrowing see infra § 646. 


71. State v. Stickle, (Tex.Civ.App.) 
11 S.W.(2d) 837. 
72. See cases infra this note. 


[a] In New York (1) a town was 
not liable on a contract made by the 
water commissioners of a district or- 
ganized under former Town L. § 281 
et seq and earlier statutes. People 
ex rel. Farley v. Winkler, 96 N.E. 928, 
203 N.Y. 445; Holroyd v. Town of 
Indian Lake, 73 N.E. 36, 180 N.Y. 318; 
Salmon v. Rochester & Lake Ontario 
Water Co., 197 N.Y.S. 769, 120 Misc. 


131. (2) For existing law see Town 
ea nb cn 
73. Holroyd v. Town of Indian 


Lake, 73 N.E. 36, 180 N.Y. 318. 
74. See statutory provisions. 


[a] In New York (1) where part 
of the territory of a water district 
organized under the former Town Law 
became part of an incorporated vil- 
lage, Village L. § 35 required an ad- 
justment between the village and the 
district in respect of the distribution 
system. Village of Mill Neck v. Town 
of (Oyster! Bay, 185 Nb ol, 261eNeye 
202, Sib UNE. 79,26) IN DYe 6965 |) C2) 
Under such section of the Village 
Law, a village incorporated out of 
part of water district became owner 
of an undivided interest in the dis- 
trict’s property in proportion to the 
assessed valuation of property in vil- 
lage to assessed valuation of entire 
district. Village of Mill Neck v. 
Town of Oyster Bay, 250 N.Y.S. 317, 
140 Mise. 164 [mod 258 N.Y.S. 189, 236 
App.Div. 697 (rev and lower court 
JUGgE Meath US5a NEB Ol, P26d INE Yis pe, 
LSS MING NOt AOL Nive 916) lee Conn Lt 
seems that such section of the Vil- 
lage Law does not contemplate an 
actual division of tangible property. 
Village of Mill Neck vy. Town of Oy- 
ster Bay, 186 N.Ei: 91, 261 N.Y. 252,185 
NRE 757) $261 w IN. | 696: 


75. Haight v. Marin Municipal Wa- 
ter Dist., 284 P. 926, 208 Cal. 753 [su- 
perseding op (App.) 277 P. 525]. 


76. Haight v. Marin Municipal Wa- 
ter Dist., supra. 


77. Ogan v. Jackson, 300 S.W. 446, 
175. Ark.) 320, 


[a] Above distribution was upheld 
where the old plant had been pur- 
chased by the enlarged district at a 
specified price to be paid by allowing 
a settlement to the property owners 
of the earlier district in the assess- 
ment of benefits on their property by 
the enlarged district, an i 
bonds to cover the new plant was 
made, and, on the subsequent sale 
by the enlarged district, the purchas- 
er assumed the outstanding bonds of 


issue of 


such issue. Ogan v. Jackson, 300 S. 
W. 446, 175 Ark. 820. 


78. Mississippi Valley Power Co. 
v. Board of Improvement of Water- 
works Dist. No. 1 of Van Buren, 46 
S.W.(2d) 32, 185 Ark. 76. 


[a] Continuation of service at the 
same rates as were provided for by 
the contract did not of itself consti- 
tute an extension of the contract for 
another term. Mississippi Valley 
Power Co. vy. Board of Improvement 
of Waterworks Dist. No. 1 of Van 
Buren, 46 S.W.(2d) 32, 185 Ark. 76. 


_[b] Waiver of notice.-—The pub- 
lic service corporation may not by 
waiver of notice, express or implied, 
extend the term against the will of 
the district. Mississippi Valley Pow- 
er Co. v. Board of Improvement of 
Waterworks Dist. No. 1 of Van Bu- 
ren, 46 S.W.(2d) 32, 185 Ark. 76 (fur- 
nishing electric current for pumps). 


79. Operation and maintenance by 
municipal corporation of plant ac- 
quired through agency of improve- 
mont district see passim supra §§ 633- 

Sale by municipal corporation of 
system acquired through agency of 
improvement district see supra § 632. 


80. See statutory provisions. 
Compare Mayo v. Dover, etc., Fire Co., 
53 A. 62, 96 Me. 539 (as to authority 
of village fire company to construct). 


[a] In New York questions as to 
plans for the system for a water dis- 
trict, established under former Town 
L. § 282 et seq [See present Town L. 
art 12], and as to the powers of 
the state water power and control 
commission and questions as to the 
review of its decisions have received 
judicial consideration; as has the 
effect of the approval of the project 
by town and state officers and by a 
majority of the taxpayers see Ken- 
well v. Lee, 254 N.Y.S. 841, 142 Misc. 
413 [aff 258 N.Y.S. 1000, 236 App.Div. 
752 (motion den 184 N.E. 94, 260 N. 
Y. 565 [rev on other grounds 184 N.E. 
CS ZN 26a Naomi Sie 


81. See supra § 6388. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 643-644. 


oe 


| 
' 
| 
| 
| 
| 


§§ 644-645] 


done in connection with the construction of a water 
system.®? Statutes have existed under which a wa- 
ter system belonged to the water district and not to 
the town in which the district was located,*® and, un- 
der such a statute, a town had no power to construct 
a water system for a district in such town created by 
the town board;®* the liability of the town on a con- 
tract for the construction of such system made by 
commissioners of the water district was denied.*® 
The view has been taken that a statutory provision 
permitting a contractor to make application to a 
court for the payment to him of the balance of the 
amount due him, in the hands of a municipal corpo- 
ration, in excess of the amount claimed in a notice 
of lien against the amount so due, does not apply so 
as to permit an assignee of the amount due to the 
contractor with a water district for the construction 
of a dam and reservoir to claim the benefit of such 
statutory provision.°® The power of a waterworks 
district to construct a waterworks system implies 
power to buy material necessary for the construction 
of the system.*? 


Acquisition of existing system. In the absence 
of constitutional restrictions the legislature has au- 
thority to confer on a water or waterworks district 
the power to acquire by purchase or the exercise of 
the power of eminent domain an existing waterworks 
system,®* and, when duly authorized, a water dis- 
trict may acquire an existing waterworks system®® 
by purchase.®° Where, however, the legislature au- 
thorizes a water district to acquire an existing sys- 


$2. Metropolitan Water Dist. of 
Southern California v. Whitsett, 10 
P.(2d) 751, 215. Cal. 400. 
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229 P. 949, 194 Cal. 603), (2) and such 
acquisition is burdened with the ob- 
ligation to supply water to consumers 
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tem by a certain method, the district is confined to 
such method,°®! and the legislature, in the absence 
of constitutional restrictions, may revoke the author- 
ity before it has been exercised by the district.°? 


[§ 645] 5. Officers.°° The board of directors of 
a water district, organized under some statutes, is 
the governing body of such district in substantially 
the same sense as are city councils or boards of trus- 
tees of municipalities or of other quasi-municipal 
agencies.°* Officers to whom is intrusted the con- 
duct of the affairs of a water district will not be 
treated as a municipal corporation,®® a quasi-munici- 
pal corporation,®® or as a quasi corporation®’ where 
such a character is not expressly given by statute and 
a quasi-corporate capacity is not essential to the 
proper conduct of their office. Commissioners of a 
water district, provided for by some earlier statutes, 
were not agents of the town in which the district was 
located nor of the town board;°* nor were such com- 
missioners town officers®® or agents of the district ;* 
such commissioners were merely administrative offi- 
cers? with power to make contracts in their official 
name and capacity.? The auditor of a water district 
has been regarded as a purely ministerial officer* and, 
as such, subject to the control of the board of diree- 
tors of the district.® 


Choice of officers. In the absence of constitution- 
al limitations, the legislature may require that di- 
rectors of a water district shall be chosen by a ma- 
jority of the votes cast at the election.® 


Ontario Water Co., supra. 
97. People ex rel. Farley v. Wink- 


fa] Prevailing rate of wages.— 
Pub. Rate Act of 1931 (St. [1931] p 
910) applies to a contract for work in 
connection with its water system en- 
tered into by the metropolitan water 
district of southern California, es- 
tablished under St. (1927) p 694. 
Metropolitan Water Dist. of Southern 
California v. Whitsett, 10 P.(2d) 751, 
215 Cal. 400. 

83. Holroyd v. Town of Indian 
Lake, 73 N.E. 36, 180 N.Y. 318. 

84 Holroyd vy. Town of Indian 
Lake, supra. 

[a] For present statute as to wa- 
ter districts in New York see Town 
L. art 12. 

85. See case infra this note. 

[a] In New York the view in ac- 
cordance with the text was taken in 
resnect of a contract by water com- 
missioners of a district organized un- 
dev an earlier town law. Holroyd v. 
Indian Lake, 73 N.E. 36, 180 N.Y. 318. 


86. In re Britting & Stanz, 256 N. 
Vi.S. 625, 143 Mise: 381. 


87. Maggiore v. Hast Jefferson 
eae as Dist. Now d,, Gua.) 147 So; 
693. 

88. Middleton v. Police Jury, Par- 
ish of Jefferson, 125 So. 447, 169 La. 
458; Kennebec Water Dist. v. Water- 
ville, 52 A. 774, 96 Me. 234. 


89. Hast Bay Municipal Utility 
Dist. v. Railroad Commission of Cal- 
ifornia, 229 P. 949, 194 Cal. 603 (util- 
ity district organized under St. [1921] 
p 245). 


{a] Part of system outside dis- 
trict.—(1) System may be acquired, 
under due authority, even though part 
of such system is outside the district 
(East Bay Municipal Utility Dist. v. 
Railroad Commission of California, 
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outside the district (Hast Bay Munic- 
ipal Utility Dist. v. Railroad Commis- 
sion of California, supra). 

90. Ryan y. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 295 
Siw. L023, 220) Kay-, 822. 


Compare Mayo v. Dover, ete., Fire 
Co., 53 AS 62,96" Me. 589 (as to au- 
thority of village fire company to ac- 
quire by purchase). 


[a] In Louisiana it has been held 
that statute empowering a_ water- 
works district to issue bonds for the 
purpose of constructing a waterworks 
system ‘and for no other purpose” 
authorized the district to buy, with 
the proceeds of bonds, an existing dis- 
tributing system forming a one- 
eighth part in cost of the waterworks 
system under construction. Maggi- 
ore vy. East Jefferson Waterworks 
Dist. No. 1, 147 So. 693. 


91. Guilford & Sangerville Water 
Dist. v. Sangerville Water Supply Co., 
154 A. 567, 130 Me. 217. 


92. Guilford & Sangerville Water 
Dist. v. Sangerville Water Supply Co., 
supra. 


Officers of municipal corporations 
in, general see Municipal Corporations 
§§ 971-1699. 


93. Public officers in general see 
Officers 46 C.J. p 911. 


94. City of Pasadena v. Chamber- 
lain, 269° P..630, 204 Cal. 653. 


[a] Rule applied to the board of 
directors of a metropolitan district 
organized under St. (1927) p 694. 
City of Pasadena v. Chamberlain, 269 
P. 630, 204 Cal. 653. 


95. Salmon vy. Rochester & Lake 
Ontario Water Co., 197 N.Y.S. 769, 120 
Mise. 131. 


96. Salmon v. Rochester & Lake 


ler, 96 N.E. 928, 203 N.Y. 445. 


98. People v. Stoll, 152 N.E. 259, 
242 INGY2 453% Compare Holroyd v. 
Town of Indian Lake, 77 N.Y.S. 672, 
75 App.Div. 197. 


[a] Rule applied to water com- 
missioners appointed by a town 
board under former Town L. § 285 and 
an earlier statute. People y. Stoll, 
PSZPON LD 2595" ZeRN YS 4582 People 
ex rel. Farley v. Winkler, 96 N.E. 928, 
203 N.Y. 445; Salmon v. Rochester & 
Lake Ontario Water Co., 197 N.Y.S. 
769, 120 Misc. 131. 


99. Bryan v. Town Board of Brigh- 
ton, 232 N.Y.S. 18, 133 Misc. 315. 


[a] Rule applied (1) to water 
commissioners appointed by a town 
board under former Town L. § 285 and 
earlier statutes. Holroyd v. Town of 
Indian Lake, 73 N.E. 36. 180 N.Y. 318: 
Bryan v. Town Board of Brighton, 233 
N.Y:S!, (183133 Mise. 9315, 2) eh or 
present statute see Town L. art 12. 


1. People ex rel. Farley vy. Winkler, 
96 N.E. 928, 203 N.Y. 445. 


2. People ex rel. Farley v. Winkler, 
supra. 

3. People ex rel. 
ler, supra. 


4 Marin Municipal Water Dist. v. 
Dolge, L5siPaisie tet Calmi24. 


5. Marin Municipal Water Dist. v. 
Dolge, supra. 


6 Martinelli v. 
WOU ton Cates 2 


[a] Constitutional provision not 
applicable.—Const. art 20 § 13, pro- 
viding that a plurality of the votes 
given at any election shall constitute 
a choice where not otherwise directed 
in this constitution, does not apply to 
a choice of directors of a municipal 
water district and does not invalidate 
a provision of the law creating munic- 


Farley v. Wink- 


Morrow, 156 P. 


M70 [67 Crk 


Liability to third persons. Officers of a water dis- 
trict, organized under some earlier statutes, were 
themselves lable in their official capacity on con- 
tracts made by them in such capacity,’ but were not 
personally lable on their official contracts.* The 
right of a bank which is liable to a water district on 
the theory that it had received from an officer of such 
distriet funds of the district with notice of their trust 
character, which were misappropriated by such offi- 
cer, to recover over against other officers of such dis- 
trict because of their alleged failure to prevent such 
misappropriation, has been denied where there was 
no showing of direct participation by such other offi- 
cers in the fraudulent acts of the defaulting officer.® 


Bond for faithful performance of duties. Jmma- 
terial defects in recitals of a bond given, as requir- 
ed by law, for the faithful performance of the duties 
of an officer of a water district, as to the official des- 
ignation of such officer do not invalidate the bond.° 


Removal of officer. A- special statute providing 
for the removal of officers of a water district usually 
takes precedence over an earlier general statute pro- 
viding for the removal of officers.1+ Under a stat- 
ute authorizing the removal of an officer of a water 
district for neglect of duty on written charges and 
proper hearing, the charges should be specific so as 
to give the accused officer a fair opportunity to meet 
them.!2 Under such statute the accused officer is en- 
titled to a fair hearing!* in which the witnesses must 
be sworn!4 and may be eross-examined?® and in 
which the accused officer has the right to present tes- 
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timony in his own defense.1® The view has been 
taken that a board which has commenced a hearing 
on charges is bound to proceed to a determination 
thereof,!7 and may not unduly harass the accused of- 
ficer and subject him to unnecessary hearings.+* If 
a hearing has proceeded to a final determination and 
the charges have been dismissed, the board, in the ab- 
sence of express authorization, is without authority 
to retry the accused officer on the same charges.’ 
Under certain statutes a majority of the members of 
the body authorized to hear charges against such of- 
ficer may hear and determine the charges.?° 
right of such officer to a review by certiorari of a de- 
termination adverse to him by a board authorized to 
try him for neglect of duty on written charges and 
proper hearing has been recognized,?1 and in such 
proceeding the court may determine whether the 
charges, if proved, are sufficient to warrant remoy- 
alea2 


[§ 646] 6. Fiscal Management and Indebtedness 
—a. In General. The question as to whether a wa- 
ter district may contract a particular debt is deter- 
minable in general from the terms of the applicable 
statute,?® and, while certain constitutional limita- 
tions have been considered in determining questions 
as to the indebtedness of such a district,** some con- 
stitutional provisions which limit the amount of in- 
debtedness which may be incurred by municipal cor- 
porations and like entities do not apply to districts 
organized under some statutes to acquire or con- 
struet and to operate water systems,?> and in such 


The | 


ipal water districts that no person 
shall be declared elected director, un- 
less he shall have received a major- 
ity of the votes cast. Martinelli v. 
“ Morrow, 156 P. 1017, 172 Cal. 472. 


7, See case infra this note. 


[a] In New York (1) the text rule 
was recognized in respect of water 
commissioners appointed under for- 
mer Town L. § 85. People ex rel. 
Farley v. Winkler, 96 N.E. 928, 203 
INDY? 445.~ (2) Such commissioners 
were liable, not on the theory that 
they were a quasi corporation, but be- 
cause the inference of liability was 
the only rational one to be drawn 
from the fact that no one else was 
liable. People ex rel. Farley v. 
Winkler, supra. 

&. People ex rel. Farley v. Winkler, 
supra. 

9. Gilliland v. Lincoln-Alliance 
Bank & Trust Co., 261 N.Y.S. 826, 145 
Misc. 827. 


10. State v. Stickle, (Tex.Civ.App.) 
11 SAW. (2a) 837. 


[a] Thus bonds showing they 
were to secure a fresh water supply 
district in the faithful performance of 
supervisors’ duties were not fatally 
defective because erroneously reciting 
that the principals were supervisors 
for a county which had no county su- 
pervisors. State v. Stickle, (Tex.Civ. 
App.) 11 S.W.(2d) 887. 


11. Bryan v. Town Board of Brigh- 
ton cove Neos 8, 233 Mises: 


[a] Thus the provision of former 
Town lL. § 285, as amended by L. 
(1926) ec 711 and L. (1927) ec 70, spe- 
cially providing for the removal of 
water commissioners took precedence 
over Pub. Officers L. § 36. Bryan vy. 
Town Board of Brighton, 232 N.Y.S. 
18188 Mise: 3815: 


[b] Water commissioner appoint- 


ed under former Town lL. § 285 was 
not a “town officer” within the mean- 
ing of Pub. Officers L. § 36 which pro- 
vides for the removal of a town offi- 
cer. Bryan v. Town Board of Brigh- 
ton, 232 N-Y.S!)18,°183°> Mise. 315: 

12. Bryan y. Town Board of Brigh- 
ton, supra. 


13. Bryan v. Town Board of Brigh- 
ton, supra. 

14. Bryan v. Town Board of Brigh- 
ton, supra. $ 

15. Bryan y. Town Board 
Brighton, supra. ; 


16. Bryan y. Town Board of Brigh- 
ton, supra. 


17. Bryan v. Town Board of Brigh- 
ton, Supra. 

Ls bryan ys Vy; 
Brighton, supra. 


19, Bryan vy. Town Board of Brigh- 
ton, Supra. 


20. See case infra this note. 


[a] In New York the view was 
taken that a majority of the members 
of a town board could hear and de- 
termine charges against a water com- 
missioner preferred pursuant to for- 
mer Town lL. § 285, in view of the 
provision of Gen. Constr. L. § 41 that 
a majority of a board exercising pub- 
lic functions may at a meeting duly 
held perform any duty imposed on 
such board or exercise any power or 
authority granted to it. Bryan v. 
Town Board of Brighton, 232 N.Y.S. 
18, 133 Mise. 315. 


21. Bryan v. Town Board of Brigh- 
ton, Supra. 


22. Bryan v. Town Board of Brigh- 
ton, supra. 


of 


Town Board of 


23. See statutory provisions. 
24. See cases infra this note. 
[a] In Oklahoma (1) the view has 


been expressed that making improve- 
ments contemplated by L. (1925) ¢ 
145 providing for the creation of wa- 
ter improvement districts to supply 
water is not violative of Const. art 
10 § 26 which provides for a limita- 
tion as to the amount of indebtedness 
political corporations or subdivisions 
of the state may incur in any one 
year. Price v. Water Dist. No. 8, 
Tulsa County, 293 P. 1092, 147 Okl. 
del; Lowery v. Water Improvement 
Dist. No. 5, Tulsa County, 251 P. 748, 
122 Okl. 116. (2) The constitutional 
provision (Const. art 10 § 27) that 
any incorporated city or town may, 
by a majority vote of the qualified 
tax paying voters, be allowed to be- 


come indebted ina larger amount than. 


that specified in the preceding section 
of the constitution, for the purpose 
of purchasing or constructing pub- 
lic utilities or for repairing the same, 
is a grant to incorporated cities or 
towns, and is not a limitation on the 
legislature and does not prevent it 
from conferring such powers on other 
municipal corporations such as wa- 
ter improvement districts. Lowery 
v. Water Improvement Dist. No. 5, 
Tulsa County, supra. See Price v. 
Water District No. 8, Tulsa County, 
293 P. 1092, 147 Okl. 11 (apparently 
recognizing rule). 


25. General Engineering & Dry 
Dock Co. v. East Bay Municipal Util- 
ity Dist., 14 P.(2d) 828, 126 Cal. App. 
3849; Kennebec Water Dist. v. Water- 
ville, 52 A. 774, 96 Me. 234. See Ha- 
ton v. Thayer, 128 A. 475, 124 Me: 311 
(apparently recognizing rule). 


[a] Municipal utility district.— 
Const. art 11 § 18 which prohibits 
any county, city, ete., from incurring 
in any year an indebtedness in excess 
of the annual income of that year 
does not apply to a public utility dis- 
trict organized under St. (1921) pv 245. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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case for any limitation as to the amount of in- 
debtedness it is necessary to look to the statute un- 
der which the district is organized, in the absence of 
other applicable statutory limitations.2° The view 
has been taken that a contract for the purchase of 
apparatus by a waterworks district to be used in con- 
nection with the water supply system, which is to be 
paid for out of the savings in cost of operation ef- 
fected by such apparatus, does not create a debt of 
the district,?* and that the district need not comply, 
as a condition precedent to making such contract, 
with statutory requirements as to borrowing money 
and levying taxes for making improvements, repairs, 
and extensions.28 The authority of a waterworks 
district to mortgage the system to borrow funds nec- 
essary to make improvements has been recognized.?9 
Even though the reasonable expense of the organiza- 
tion of a district includes the cost of circulating a pe- 
tition, the fact that the person who circulated such 
petition is an engineer may not be considered in de- 
termining the value of his services in this regard.?° 
Under some statutes the necessity of providing for 
certain items of the district budget out of water 
rents has been recognized.*! Some statutes have 
made provision for the apportionment of the obliga- 
tions of a water district where a part of such dis- 
trict is included in the boundaries of a village in- 
corporated after the creation of the water district.?? 


Giving or lending credit. Where a district organ- 
ized to acquire, construct, and operate a water sys- 
tem purchases all the stock and property of a wa- 
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ter company, subject to a mortgage indebtedness, and 
assumes the unsecured indebtedness of such com- 
pany, there is no giving or lending of credit of such 
distriet within the prohibition of a constitutional 
proyision that the legislature shall have no power to 
authorize the giving or lending of credit of any polit- 
ical corporation or subdivision of the state, in aid 
of any person or corporation.** 


[§ 647] b. Bonds. In the absence of constitu- 
tional restrictions, the legislature may authorize the 
issuance of bonds to pay the balance due for the 
purchase of an existing water system based on as- 
sessments on property within the district.** Statu- 
tory limitations on the power of a water district 
to incur indebtedness by the issuance of bonds must, 
however, be given effect.?® Under the construction 
given some statutes the governing body of the dis- 
trict may employ, and pay a commission to, a 
broker to effect the sale of bonds.** Some statutes 
provide for the transfer to certain specified funds 
of the surplus of the proceeds of the sale of bonds 
of the district existing after the application of such 
proceeds to the purposes and objects for which the 
bonds were issued.**7 Statutes have existed under 
which the town board had the duty to issue bonds,?° 
and to raise the amount needed,*®® for a duly or- 
ganized water district within such town, which bonds 
became obligations of the town.*® Under such stat- 
utes the proceeds of the bonds were payable over 
by the town board to the water commissioners of the 
district for disbursement,4! and neither the town 


General Engineering & Dry Dock Co. 
v. East Bay Municipal Utility Dist., 
14 P.(2d) 828, 126 Cal.App. 349. 

26. General Engineering & Dry 
Dock Co. v. East Bay Municipal Utili- 
ty Dist., supra. 

[a] Amendment of statute.— 
Since limitations on powers of a mu- 
nicipal utility district in respect of 
indebtedness are found only in the 
statute under which such district is 
organized, such limitations may be 
changed at the will of the legislature. 
General Engineering & Dry Dock Co. 
vy. East Bay Municipal Utility Dist., 
14 P.(2d) 828, 126 Cal.App. 349. 


27. Mississippi Valley Power Co. 
v. Board of Improvement of Water- 
works Dist. No. 1 of Van Buren, 46 S. 
W.(2d) 32, 185 Ark. 76. 


2e. Mississippi Valley Power Co. 
v. Board of Improvement of Water- 
works Dist. No. 1 of Van Buren, su- 
pra. 


29. See case infra this note. 


[a] In Arkansas, as Spec. & Priv. 
Acts (1911) No. 158 provides, in § 
1, that the Waterworks Improvement 
District No. 1 of Ft. Smith may take 
title to the water plant of the mu- 
nicipal waterworks company and 
mortgage the same, and in § 2 that 
the city of Ft. Smith was authorized 
to use the income for the purpose of 
paying principal and interest on pur- 
chase-money bonds, the plant, al- 
though mortgaged for the purchase 
price, could be mortgaged to raise 
funds for improvements, etc., despite 
Crawford & M. Dig. § 5739, declaring 
that, in case of the construction of 
waterworks by any improvement dis- 
trict, the city or town council shall 
have authority to operate and main- 
tain the same, for the special act can- 
not be construed as limiting the pow- 
er to mortgage merely to acquire 
funds to make the purchase; hence 
the second mortgage, although not 


authorized by the property owners 
of the district, was not a violation of 
Const. art 19 § 27. Brown v. Water- 
works Improvement Dist. No. 1 of Ft. 
Smith, 228 S.W. 371, 147 Ark. 584. 


30. Morrison v. Mack, 247 N.Y.S. 
498, 232 App.Div. 718 [aff 184 N.E. 
123,260 (NvY. 632 1. 


31. See case infra this note. 


[a] In New York (1) in the case 
of a water district organized under 
former Town L. § 281 et seq., expens- 
es other than principal and interest on 
bonds and the compensation of water 
commissioners were provided for by 
water rents. In re Assessment of 
Water Tax in Water Dist. No. 3 of 
Town of Niskayuna, Schenectady 
County, 258 N.Y.S. 745, 236 App.Div. 
294 [mod 258 N.Y.S. 690, 285 App.Div. 
566]. (2) For present statute see 
Town L. art 12. 

32: See statutory provisions; and 
Village of Mill Neck v. Town of Oy- 
ster Bay, 185 N.E. 91, 185 N.H. 797, 261 


N.Y. 9252, 261 NY. 696 (construing 
Village L. § 35). 
33. General WHngineering & Dry 


Dock Co. v. East Bay Municipal Util- 
ity Dist., 14 P.(2d) 828, 126 Cal.App. 
349. 

34 Ryan v. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 295 
SiW. 1023, 220 Ky. 82:2. 


35. Willson vy. Hast Side Water 
Dist., 219 P. 870, 127 Wash. 97. 


[a] Thus a bond issue by a water 
distriet organized under L. (1913) p 
533 e¢ 161, for the purpose of con- 
structing a comprehensive plan for 
providing water for household pur- 
poses within the district in excess of 
five per cent of the taxable property 
of the district, was illegal and void, 
although approved by the _ voters. 
Willson v. East Side Water Dist., 219 
P. 870, 127 Wash. 97. 


36. Kennedy v. McInturff, (Cal.) 


20 (Pe Qd)—3ts, 

[a] Effect of prohibition of sale at 
not less than par and accrued interest. 
—Payment of commission for produc- 
ing purchaser of bonds of utility dis- 
trict organized under St. (1921) p 
906 at par and accrued interest from 
surplus in district’s general fund did 
not effect a sale at less than par and 
accrued interest within the prohibi- 
tion of § 32 of such statute. Kennedy 
v. MciInturff, (Cal.),.20 P.(2d), 315. 


37. See statutory provisions. 


[a] In California, under the pro- 
vision of St. (1921) p 906 § 32 that 
the surplus of the proceeds of the 
sale of bonds issued by a_ public 
utility district, organized under such 
statute, shall be transferred to the 
general fund except that, if the sur- 
plus shall exceed five thousand dol- 
lars, it shall be transferred to the 
appropriate fund or funds eS pay in- 
terest and maintain a sinking fund or 
provide for the retirement of the 
bonded indebtedness, a recital in an 
agreed statement of facts that suffi- 
cient money remains from the sale of 
bonds to pay a warrant for a broker’s 
commission of one thousand six hun- 
dred and twenty-five dollars, together 
with the fact that the warrant was 
drawn on the district’s general fund, 
established the existence of a _ sur- 
plus, not exceeding five thousand dol- 
lars, in such fund for the payment of 
commission. Kennedy v. McInturff, 
(Cal:)) 20AP.@2d) 315. 


88. Holroyd v. Town of Indian 
Lake, 73 N.E. 36, 180 N.Y. 318. 


[a] For existing statute in New 
York as to water districts see Town 
Teen ttn, ooe \ 

39. Holroyd v. Town of Indian 
Lake, 73 N.E. 36, 180 N.Y. 318. _ 

.40. Holroyd v. Town of Indian 
Lake, supra. 

41. See cases infra this note. 
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board nor any town officer was authorized to ex- 
pend such proceeds.t2 Under such statutes the 
bonds were to be paid by taxes levied on the prop- 
erty in the water district.4* Bonds of a municipal 
improvement district for the establishment of a 
water system within such district, payable out of 
taxes levied on the property in the district, constitute 
a contract between the taxpayers of the district and 
the bondholders.*4 Statutory provisions validating 
bonds of a water district which were issued pursuant 
to a statute which was declared violative of a con- 
stitutional provision have been given effect.*® 


Submission to voters. Statutory provision that, 
on submission to voters of a water district of the 
question as to the ineurrence of a bonded indebted- 
ness, the submission ordinance shall recite the esti- 
mated cost of the public work or improvement does 
not require that the description in the ordinance 
should contain the precise location of the system,*° 
and, in the absence of fraud, the fact that the es- 
timate of the cost is too low does not affect the 
validity of the submission.*7 Under a particular 
statute it has been held that it was not improper to 
include in an ordinance for the submission to the 


-fa] In New York (1) the rule of 


the text was recognized in respect of |c 323 § 5, 
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as amended by St. (1931) pp 820, 823 
that only seventy days 
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voters of the questions as to the incurrence of a 
bonded indebtedness for constructing a water sys- 
tem and as to the levy and collection of a tax, the 
reference to the tax.4® Under some statutes ap- 
proval of the issuance of bonds by a majority of the 
electors voting is sufficient.*® 


Statutory suits or actions to determine validity 
of bonds. Some statutes provide for the bringing of 
an action to determine the validity of bonds author- 
ized by the voters of the water district.°° 


[§ 648] 7. Taxes and Assessments.°? In the ab- 
sence of constitutional restrictions, the legislature 
may provide, in a statute for the organization of a 
water district, for the imposition of an assessment 
on the property benefited by the authorized water 
system,®? and may delegate the power of taxation 
to the governing body of«such district.5* Power is 
sometimes conferred to levy a tax in case the reve- 
nue from the operation of the water system is not 
sufficient to pay the principal or interest on the 
bonded debt of the district or to carry out the ob- 
jects or purposes of the district. A general stat- 
ute under which a waterworks system is established 
may in a proper case determine the mode of levy- 


§ 7, providing that the legislature 
may authorize county and municipal 


water districts organized under for- 
mer Town L. § 281 et seq and earlier 
statutes. People v. Stoll, 152 N.HE. 
259, 242 N.Y. 453; People ex rel. Far- 
ley v. Winkler, 96 N.E. 928, 203 N.Y. 
445: Holroyd v. Town of Indian Lake, 
ome Geo Of elS 0) INGYauio ho. 2)) i) por 
present statute see Town L. art 12. 

42. Holroyd v. Town of Indian 
Lake, 73 N.E. 36, 180 N.Y. 318. 

43. Holroyd v. 
Lake, supra. 

44. Security Trust & Savings Bank 
v. City of Los Angeles, 7 P.€2d) 1061, 
120 Cal.App. 518 (bonds issued pur- 
suant to St. [1915] p 99 and ordi- 
nance). 

45. Dallas County Fresh Water 
Dist. No. 9 v. Connor, (Tex.Civ.App.) 
14 S.W.(2d) 363. 

46. Metropolitan Water Dist. of 
Southern California v. Burney, 11 P. 
(2a@)-1095, 215 Cal. 582. 

[a] Ordinance held sufficient see 
Metropolitan Water Dist. of Southern 
California v. Burney, 11 P.(2d) 1095, 
215 Cal. 582 (submission to voters of 
metropolitan water district organized 
under St. [1927] p 694 c 429). 

47. Metropolitan Water Dist. of 
Southern California v. Burney, supra. 


48. Metropolitan Water Dist. of 
Southern California v. Burney, supra. 


[a] @hus a reference to taxes in an 
ordinance of metropolitan water dis- 
trict, organized under St. (1927) e 429, 
authorizing an election to submit the 
proposition as to the incurring of 
bonded indebtedness for the construc- 
tion of a water system and as to the 
levy of taxes, was not improper. 
Metropolitan Water Dist. of Southern 
California v. Burney, 11 P.(2d) 1095, 
215 (Cal. 582. : 

49. In re Validation of East Bay 
Municipal Utility Dist. Water Bonds, 
239 P. 38, 196 Cal. 725. 

50. See statutory provisions. 

[a] Im California (1) in respect of 
an action to determing validity, 
brought by the board of directors of a 
metropolitan water district pursuant 
to St. (1927) p 694 c 429 § 7 subd (i), 


Town of Indian. 


elapsed between an election authoriz- 
ing the district to issue bonds and 
judgment of the superior court in an 
action by the district to determine 
their validity did not show that the 
court did not have jurisdiction of the 
action. Metropolitan Water Dist. of 
Southern California v. Burney, 11 P. 
(2a) 1095, 215 Cal. 582.°.(2) The rule 
is not affected by the fact that such 
statute provided that, after the ex- 
piration of ninety days from the date 
of the election, no action may be 
brought to contest or question the 
validity of such bonds and proceed- 
ings in relation thereto, since the 
ninety-day provision constitutes a 
limitation on the right to bring an ac- 
tion and does not authorize the bring- 
ing of an action during a ninety-day 
period. Metropolitan Water Dist. of 
Southern California v. Burney, supra. 
(3) In applying the provision of 
Municipal Utility District Act (St. 
[1921] p 245 c 218 § 16) that the court 
must disregard any error, irregular- 
ity, or omission which does not affect 
the substantial rights of the parties 
to the proceedings, the view was tak- 
en that the fact that less than thirty 
days elapsed between the enactment 
of the ordinance calling the election 
to authorize bonds and the date of the 
election did not, under the circum- 
stances of the case, invalidate the 
election or the bonds. In re Valida- 
tion of East Bay Municipal Utility 
Dist. Water Bonds, 239 P. 38, 196 Cal. 
725. 


51. Assessment or taxing district 
in municipal corporations see Munici- 
pal Corporations §§ 39383-3976%. 


Taxing districts in general 
Taxation §§ 619-621. 


52. Price v. Water Dist. No. 8, 293 
P. 1092, 147 Okl. 11; Lowery v.”° Wa- 
ter Improvement Dist. No. 5, Tulsa 
County, 251 P. 748, 122 Okl. 116. 


[a]. Constitutional provision au- 
thorizing statute.—L. [1925] ec 145, 
providing for the levying of assess- 
ments on property in the district, 
and the collection of such assess- 
ments, is authorized by Const. art 10 


see 


corporations to levy and collect as- 
sessments for local improvements in 
respect of property benefited thereby. 
Price v. Water Dist. No. 8, 293 P. 1092, 
147 Okl. 11; Lowery v. Water Im- 
provement Dist. No. 5, Tulsa County, 
251 P. 748, 122 Okl. 116. 


53. City of Pasadena vy. Chamber- 
lain, 269 P. 630, 204 Cal. 653; Hen- 
shaw v. Foster, 169 P. 82, 176 Cal. 507. 
See General Engineering & Dry Dock 
Co. v. East Bay Municipal Utility 
Dist., 14 P.(2d) 828, 126 Cal.App. 349 
(where a tax was upheld). 


[a] Delegation not within consti- 
tutional prohibition.—(1) In Califor- 
nia the board of directors of a metro- 
politan water district, organized un- 
der St. (1927) p 694, is not a special 
commission within the meaning of 
Const. art 11 § 138, which provides 
that the legislature shall not delegate 
to any special commission, private 
corporation, company, association, or 
individual any power to levy taxes or 
assessments, nor is such board other- 
wise within the prohibition of sueh 
constitutional provision. City of 
Pasadena v. Chamberlain, 269% P. 639, 
204 Cal. 653. (2) It has been laid 
down in general terms that the fore- 
going statute does not violate Const. 
art 11 §§ 12, 18. Metropolitan Water 
Dist. of Southern California v. Bur- 
ney, 11 P: (2a) 1095, 215 Cal. 582. (3p 
There was no undue delegation of au- 
thority in violation of Const. art 11 
§ 18, by St. (1911) p 1290, as amended 
by St. (1911, Extra. Sess.) p 925° aus 
thorizing the people of several mu- 
nicipalities of a county to form a 
municipal water district whose direc- 
tors may tax for its purposes. Hen- 
shaw v. Foster, 169 P. 82, 176 Cal. 507. 


54. General Engineering & Dry 
Dock Co. v. Hast Bay Municipal Util- 
we Dist., 14 P.(2d) 828, 126 Cal.App- 
349. 


_[a] Tax held valid see General En- 
gineering & Dry Dock Co. v. East Bay 
Municipal Utility Dist., 14 P.(2d) 828, 
126 Cal.App. 349 (tax levied by utility 
district under St. [1921] p 245 °8 20, 
as amended by St. [1929] pp 63, 64). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing the tax rather than a provision of the charter 
of the municipal corporation in which the improve- 
ment district is located.°® Statutory requirements 
which create conditions precedent to the imposition 
of a valid assessment must, of course, be complied 
with,°® as must a mandatory statute as to what prop- 
erty is to be assessed for special benefits to pay the 
cost of water main extensions in water main dis- 
tricts.°7 A statute fixing the territory to be inelud- 
ed in the district, which is in force when a tax as- 
sessment is made, has been held to control in de- 
termining liability for the tax.®§ 


Benefits.°° While there is authority for the view 
that it is improper to enforce a special assessment 
for a purpose which does not confer a special bene- 
fit,°° and that a special benefit which will sustain 
a special assessment must be immediate and of such 
a character that it may be seen and traced,*! the 
view has been taken that the benefit which will sup- 
port the inclusion of land in a water district need 
not be direct,®? but may result from general benefits 
to the surrounding community,®* and that the pres- 
ent use of the property does not alone control the 
determination as to the existence of benefit.°* So 
it has been held that, where all real property with- 
in water and fire districts was liable, under stat- 


55. Security Trust & Savings Bank 
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ground that he failed to appear and 
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utes for the support and maintenance of such dis- 
tricts, real property within such districts was not 
exempt from taxation for such support where the 
districts were legally created, merely because there 
had been no direct service or benefit to such prop- 
erty from such districts,®® and the fact that a 
property owner has an adequate supply of water 
of his own does not necessarily show that no bene- 
fit accrues to him from the establishment of a dis- 
trict.°° The question as to whether benefits accrue 
to particular lands is ordinarily one of fact.°7 Un- 
der some statutes the determination by a body, to 
which authority in this regard is duly delegated, as 
to whether certain property will be benefited is ju- 
dicial in its nature®® and is subject to review by the 
courts;®® but, in the absence of any statute or 
rule of law providing that the particular property in- 
volved is not benefited or of any evidence whatever 
that such property is benefited, the determination 
cannot be annulled as a matter of law on review by 
certiorari,’ and in such ease the sole question for 
the court is whether or not there is sufficient evi- 
dence to justify the determination.7+ 


Imposition not tax. The imposition of the burden 
of increased cost of construction of works connect- 
ed with a water system of a water district, result- 


62. Syracuse, B. & N. Y. R. Co. v. 


v. City of Los Angeles, 7 P.(2d) 1061. 
120 Cal.App. 518. 


[a] Thus a tax to pay bonded in- 
debtedness of a municipal improve- 
ment district for a waterworks sys- 
tem, levied contrary to charter pro- 
vision, but in conformitv with St. 
(1915) pp 99, 103 § 9 p 104 § 13, was 
valid. .Security Trust & Savings Bank 
v. City of Los Angeles, 7 P.(2d) 1061, 
120 Cal.App. 518. 


56. See case infra this note. 


[a] In Arkansas, where the board 
of a waterworks improvement dis- 
trict, organized under the _ general 
statute relative to local improve- 
ments, did not make plans of the pro- 
posed improvement as required by 
Kirby Dig. § 5672, to be presented to 
the city council as provided by §8 
5676, the council had no authoritv to 
appoint assessors, and all proceedings 
of such assessors were illegal. Mis- 
souri Pac. R. Co. v. Waterworks Im- 
provement Dist. No. 1 of Tillar, 203 
S.W. 696, 134 Ark. 315. 

57. State v. Metropolitan Water 
Dist. of City of Omaha, 177 N.W. 836, 
104 Neb. 495. 


[a] Particular statute.—(1) The 
provision of, Rev. St. (1913) § 5267, as 
amended by L. (1919) ¢ 53, which re- 
quires the assessment of special bene- 
fits to pay the cost of water main ex- 
tensions in water main districts in 
municipal corporations “upon all real 
estate in said water main district,” 
is mandatory. State v. Metropolitan 
Water Dist. of City of Omaha, 177 N. 
W. 836, 104 Neb. 495. (2) Where all 
of a corner lot had been included in 
a water district, such lot must be as- 
sessed as a whole and the water board 
could not prevent the owner from 
connecting houses on the lot with a 
main on a street within the district 
unless such owner waived objections 
to a further assessment if a water 
main district should be created which 
would include the other street on 
which such lot was located. State v. 
Metropolitan Water Dist. of City of 
Omaha, supra. (3) Such owner was 
not estopped to bring mandamus pro- 
ceedings to compel the water board 
to permit such connection, on the 


object to the assessment before the 
hoard of equalization, where he was 
not objecting to the assessment 
actually made. State v. Metropolitan 
Water Dist. of City of Omaha, supra. 


58. See Sherman v. Benford, 10 R. 
I. 559 (fire district). 


59. Cross references: 
Description and_ consideration of 
Jands in organization nroceedings 


in general see supra § 639. 
Inclusion of lands affecting validity 
of organization see supra § 639 


Lands included in district in general 

see supra § 642. 

60. Pomroy v. Board of Public Wa- 
terworks, Dist. No. 2, of City of 
Pueblo, 136 P. 78, 55 Colo. 476. 

[a] Validity of frontage assess- 
ment and, statute —(1) So much of 
the purchase price of a waterworks 
system as is used to pay for the parts 
of the system which furnish wafer, 
not only where the mains are already 
laid, but where they may be laid in 
the future, are for the general benefit 
of the property and inhabitants of the 
district, and a special assessment, or 
frontage tax, on the lands in front of 
which the existing mains run, cannot 
be levied to pay therefor. Pomroy v. 
Board of Public Waterworks, Dist. 
No. 2, of City of Pueblo, 136 P. 78, 55 
Colo. 476. (2) Sess. L. (1905) p 366 
§ 9, permitting a waterworks district 
to levy a special assessment against 
the lots in front of which water mains 
are laid to pay the purchase price and 
the cost of maintenance of the sys- 
tem, was unconstitutional as author- 
izing a special assessment for a gen- 
eral improvement which conferred no 
special benefits upon the property as- 
sessed. Pomroy v. Board of Public 
Waterworks, Dist. No. 2, ‘of City of 
Pueblo, supra. 

61. Pomroy v. Board of Public Wa- 
terworks, Dist. No. 2, of City of 
Pueblo, supra. 

[a] Bemote or contingent benefits 
enjoyed by the general public will not 
sustain a special assessment. Pom- 
roy v. Board of Public Waterworks, 
Dist. No. 2, of City of Pueblo, 136 P. 
78, 55 Colo. 476.: 


Van Amburgh, 229 N.Y.S. 10, 223 App. 
Div. 485 faff 168 N.E. 422, 251 N.Y. 
548]; Ball v. Merriman, (Civ.App.) 
245 S.W. 1012 [rev on other grounds 
296 S.W. 1085, 116 Tex. 527]. See 
Wood v. Quimby, 40 A. 161, 20 RI. 
482 (where the propriety of an assess- 
ment of Jand in a fire district was 
recognized). 


63. Ball v. Merriman, (Civ.App.) 
245 S.W. 1012 [rev on other grounds 
296 S.W. 1085, 116 Tex. 527]. 


64. Ball v. Merriman, supra. 


65. Peonle ex rel. Zerega v. Mark- 
vart, 244 N.Y.S. 219, 230 App.Div. 767. 


66. In re Assessment of Water Tax 
in Water Dist. No. 3 of Town of 
Niskayuna, Schenectady County, 258 
N.Y.S. 690, 235 Anp.Div. 566 [mod on 
other grounds 258 N.Y.S. 745, 236 App. 
Div. 294]. 

67. In re Assessment of Water Tax 
in Water Dist. No. 3 of Town of 
Niskayuna, Schenectady County, 
supra; Syracuse, B. & N. Y. R. Co. v. 
Van Amburgh, 229 N.Y.S. 10, 223 Ann. 
we 485 [aff 168 N.E. 422, 251 N.Y. 


68. Syracuse, B. & N. Y. R. Co. v. 
Van Amburgh, supra. 


69. Syracuse, B. & N. Y. R. Co. v. 
Van Amburgh, supra. 


70. Syracuse, B. & N. Y. R. Co. v. 
Van Amburgh, supra. See Kenwell v. 
Lee, 254 N.Y.S. 841, 142 Mise. 413 [aff 
258 N.Y.S. 1000. 236 Anpp.Div. 752 (mo- 
tion den 184 N.F. 94, 260 N.Y. 565 [rev 
184 N.E. 692, 261 N.Y. 113])]. 


_[a] Bule*applied where the ques- 
tion was one as to benefit to railroad 
property. Syracuse, B. & N. Y. R. Co. 
v. Van Amburgh, 229 N.Y.S. 10, 223 
Apv.Div. 485 [aff 168 N.B. 422, 251 
N.Y. 548]. 


71. Syracuse, B. & N. Y. Ra €o. oe 
Van Amburgh, supra. 


[a] Evidence sufficient to uphold 
determination. — Town board’s de- 
termination that railroad property 


would be benefited by water disitrict 
was warranted. Syracuse, B. & N. Y. 
R. Co. v. Van Amburgh, 229 N.Y.S. 10, 
223 App.Div. 485 [aff 168 N.E. 422, 
251 N.Y. 548]. 
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ing from a statute requiring the payment of the pre- 
vailing rate of wages on publie work, is not the im- 
position of a tax within the meaning of a constitu- 
tional prohibition against the imposition of a tax 


2 


by the legislature.*? 


Items for which tax or assessment levied. Under 
some statutes the propriety of apportioning the 
amount of principal and interest on bonds, issued 
for district purposes, according to benefit to the prop- 
erty within the district,’ and of levying the amount 
of the compensation of the managing officers of the 
district against the property in the district in ac- 
cordance with assessed valuation,’* has been recog- 
nized; but the view was taken that the amount of 
other items of the district budget could not properly 
be levied as a tax or assessment?® and must be pro- 
vided for by water rents to be collected from con- 
sumers.?° 


Opportunity for hearing; notice.’7 Considering a 
water district as a taxing district, where the legis- 
lature does not establish the boundaries but dele- 
gates the authority to a local body, it is essential to 
due process of law that the owners of land affected 
shall be accorded an opportunity to be heard as to 
the location of the boundaries and the creation of the 
district.78 In the absence of constitutional restric- 
tions, notice of every step in the tax or assessment 
proceedings is not, however, necessary,‘® and no- 
tice by publication, as provided for by the statute 
under which the district is organized, of the various 
steps in the organization of the district®® and in 
other proceedings looking to the imposition of the 


72. Metropolitan Water Dist. of |S.W. 1023, 220 Ky. 822; Smith v. Hurl- 
burt; (2107) Pe 1093, shO8tOr: 6910. 

Ryan v. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 295 


Southern California v. Whitsett, 10 P, 
(2d) 751, 215 Cal. 400. 


73. See case infra this note. 


81. 
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tax or assessment’! is a sufficient basis for such 
imposition, and, where due notice has been given, a 
landowner who fails to appear and object in the 
course of the proceedings for organization and for 
the imposition of the assessment and who does not 
appeal from a determination of the court which, un- 
der the applicable statute, has jurisdiction of such 
proceedings, waives his right to call in question the 
validity of the assessment.*? 


Form of levy. Ordinarily mere technical defects 
in the form of the levy will not render it ineffective,** 
and courts will sustain a levy, otherwise valid and 
authorized, whenever sufficient appears to make 
plain the intent of the duly authorized officers to- 
make the levy.** 


Effect of validating statute. The view has been 
taken that statutory provisions validating thé organ- 
ization of a water district and bonds issued pursu- 
ant to the statute under which the attempted organ- 
izatlon was made, which statute had been deelar- 
ed violative of constitutional provisions, rendered 
valid and effective the assessment and levy of an 
otherwise valid tax made prior to the enactment 
of the validating statute to pay the interest on, 
and provide a sinking fund for, the bonds.*® 


Suit or proceeding to attack tax or assessment. 
Under some statutes a property owner is not con- 
fined to an appeal from the assessment but may in- 
stitute a suit to invalidate the assessment.§® Com- 
plainant in an action to void a tax and to recover 
back the amount of such tax must, of course, set 
forth facts sufficient to state a cause of action.’7 


terworks Improvement Dist. No. 1 
of Tillar, 203 S.W. 696, 184 Ark. 315. 


{a] Thus the right to appeal from 


[a] In New York (1) the rule was 
recognized under former Town L. § 
270 et seq. In re Asséssment of Wa- 
ter Tax in Water Dist. No. 3 of Town 
of Niskayuna, Schenectady County, 
258 N.Y.S. 690, 235 Apnp.Div. 566 [mod 
on other grounds 258 N.Y.S. 745, 236 
App.Div. 294]. (2) For present stat- 
ute as to water districts see Town L. 
art 12. 

74. In re Assessment of Water Tax 
in Water Dist. No. 3 of Town of 
Niskayuna, Schenectady County, 258 
N.Y.S. 745, 236 App.Div. 294 [mod 
258 N.Y.S. 690, 235 App.Div. 566]. © 


75. In re Assessment of Water Tax 
in Water Disit. No. 3 of Town of 
Niskayuna, Schenectady County, su- 
pra. 

76. See supra § 646, 


77. Notice in connection with or- 
ganization, of water districts in gen- 
eral see supra § 639. 


Validity of statutes as affected by 
provisions for hearings in general see 
supra § 639. 


7g. Floyd-Jones v. Board of Town 
of Oyster Bay, Nassau County, 164 
N.E. 330, 249 N.Y. 398. Compare cas- 
es supra § 639 notes 7 [a], [b], 8 [al, 
as to validity of statutes in respect of 
hearings. 

79. Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. Compare Wood v. Quim- 
by, 40 A. 161,.20 R.L. 482..( where the 
assessment of a tax in a fire district 
was void for want of notice). 

80. , Ryan v. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 295 


S.W. 1023, 220 Ky. 822. 


[a] Thus (1) in the absence of con- 
stitutional restrictions, notice by pub- 
lication, as provided for by the stat- 
ute under which the district is or- 
ganized, is sufficient both in respect 
of ithe hearing on the final report of 
duly empowered officers classifying 
the property for purposes of assess- 
ment (Ryan v. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 295 
Sow. 1023, 220° Ky. 822) (2) and of 
the hearing on the assessment roll 
provided for by such statute (Ryan 
v. Commissioners of Water Dist. No. 
1 of Kenton County, supra). 


62. Ryan v. Commissioners of Wa- 
ter Dist. No. 1 of Kenton County, 
supra. 

8S. Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 


84. Smith v. Hurlburt, supra. 

[a] “Had made a levy.”—Record 
reciting that the board ‘had made 
a levy” instead of reciting that ‘a 
levy is hereby made’’ was sufficient. 


Smith v. Hurlburt, 217 P. 1093, 108 
Or, 169.0; 
85. Matlock v. Dallas County Ar- 


cadia Fresh Water Supply Dist. No. 1, 
12 S.W.(2d) 181, 118 Tex. 120; Mat- 
lock v. Dallas Arcadia Fresh Water 
Supply Dist. No. 1, (Tex.Civ.App.) 14 
S.W.(2d) 360. See Dallas County 
Fresh Water Dist. No. 9 v. Connor, 
(Tex.Civ.App.) 14 S,.W.(2d) 363. (ap- 
parently recognizing rule). 

Validating of bonds in general see 
supra § 647. 


86. Missouri Pac. R. Co. v. Wa- 


an assessment within ten days of no- 
tice thereof, as provided by Kirby 
Dig. § 5679, was not the only remedy 
by which an aittack could be made on 
the validity of the authority of a wa- 
terworks improvement. district, in 
view of the provision of § 5685 that 
all persons who shall fail within thir- 
ty days after the publication of the 
assessment ordinance for the purpose 
of correcting or invalidating the as- 
sessment Shall be forever barred and 
precluded. Missouri Pac. R. Co. v. 
Waterworks Improvement Dist. No. 1 
of Tillar, 203 S.W. 696, 134 Ark. 315. 


&7. General Pngineering & Dry 
Dock Co. v. East Bay Municipal Util- 
as Dist., 14 P.(2d) 828, 126 Cal.App. 

[a] 
currenco of debt.—If plaintiff in an 
acition to void a tax relies on a statu- 
tory limitation or inhibition in re- 
spect of incurring indebtedness on the 
part of a municipal utility district, it 
is necessary to set forth the facts 
from which, under the statute, such 
inhibition would follow. General En- 
gineering & Dry Dock Co. v. East Bay 
Municipal Utility Dist., 14 P.(2d) 828, 
126 Cal.App. 349. 


[b] On demurrer to complaint al- 
legations of complaint relating to the 
district’s power and duty to fix water 
rates are good only so far as ithey 
accord with the law. General 'En- 
gineering & Dry Dock Co. v. East Bay 
Municipal Utility Dist., 14 P.(2d) 828, 
126 Cal.App. 349. 


[ec] 
plaint seeking to void tax levied by 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ai 


Statutory limitation as to in- 


Complaint insufficient.—Com-- 


a municipal utility district, organized _ 


§§ 648-649] 


In such action several taxpayers may properly be 
joined as plaintiffs under the code provision au- 
thorizing the joinder, as plaintiffs, of persons hav- 
ing an interest in the subject matter and in obtaining 
the relief demanded.’® Plaintiff in a suit to enjoin 
the collection of a tax, based on the theory that the 
district was not duly incorporated, is not entitled to 
relief because he had an adequate water system be- 
fore the water district was organized where it is 
found that the distriet was duly incorporated and the 
district has not been made a party to the suit.®® 


[§ 649] 8. Actions.°° Where due provision is 
made therefor by statute a water district may sue?! 
and be sued®? in its corporate name.®? In New 
York, under provisions of the former Town Law 
for the organization of water distriets in towns, 
which were somewhat different from the provisions 
of the present Town Law®? in this regard, questions 
as to the capacity of officers of a district to sue or 
be sued in their official capacity arose,?® as did like 
questions in respect of suits, involving district af- 
fairs, by or against a town in which such district 
was located.°° The rule that governmental agencies 
are an exception to the general rule that a person 
who pays money voluntarily without fraud, duress, 
or mistake of fact cannot recover it back®? has been 
recognized in upholding an action by the officers 
of a water district.®8 


Suits by taxpayers and others based on allegedly 
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right of the taxpayer of a water district to sue 
in a representative capacity to compel the restora- 
tion of funds wrongfully disbursed or expended by 
officers of the distriett or to prevent waste, misman- 
agement, or improper diversion of funds of the dis- 
trict, has been recognized, there is authority for 
the view that a taxpayer may not sue to prevent the 
consummation of an invalid contract by a water- 
works district to purchase certain property where the 
obligation to pay would not ereate a debt of, or im- 
pose general liability on, the district and there there 
could be no levy of a tax to raise funds for pay- 
ment for such property. Where the revenues of 
the district are raised, not by taxation, but by rates 
paid by individual consumers of water, and the dis- 
trict. is subject to regulation and control by the state 
public utilities commission,? it has been held that 
individual rate payers may not maintain a bill to 
compel restitution of funds legally paid out by trus- 
tees;> in such ease suit should be instituted by the 
attorney-general on his own initiative, or on a re- 
port of the public utilities commission, against all 
the trustees. The right of a water district to re- 
cover on the official bond of an officer of such dis- 
trict, given for the faithful performance of his du- 
ties, because of such officer’s wrongful acts in en- 
tering into a contract for the purchase of a water 


-system at an exorbitant price and his making pay- 


ments under such contract, has been recognized,” 
as has the right of the district to recover back from 


wrongful acts of officers of district.°° 


under St. (1921) p 245, to take care of 
bonded indebtedness was insufficient 
where it showed no fraud or abuse of 
discretion granted by the legislature. 
General Engineering & Dry Dock Co. 
v. East Bay Municinal Utility Dist., 
14 F.(2d) 828, 126 Cal.App. 349. 
Necessity for statement of cause of 
actior, or right to relief in general 
see Equity § 404; Pleading § 140. 
$8. General Engineering & Dry 
Dock Co. v. East Bay Municipal Util- 


ity Dist., 14 P.(2d) 828, 126 Cal.App. 
349. 
89. Smith v. Hurlburt, 217 P. 1093, 


108 Or. 690. 
90. Cross references: 


Actions constituting collateral at- 
tacks on organization of district see 
supra § 641. 


Proceeding to attack tax or assess- 
ment in general see supra § 645. 


Statultory action to determine validity 
of bonds see supra § 647. 

Suit or proceeding. attdcking organ- 
ization of district see supra § 641. 
Suit to prevent diversion from source 

of supply see supra § 619. 


91. Coachella Valley County Water 
District v. Stevens, 274 P. 538, 206 Cal. 
400; City of Manila v. Posadas, 48 
Philippine 309; State v. Stickle, (Tex. 
Civ.App.) 11 S.W.(2d) 837. 

[a] Particular district.—It is pro- 
vided by Act No. 2832 of the legisla- 
ture, by which the metropolitan wa- 
ter district was created, that such 
district might sue and be sued see 
City of Manila v. Posadas, 48 Philip- 
pine 309. (2) County water district, 
organized under St. (1913) p 1049 
[amended by St. (1923) p 312] could 
sue. Coachella Valley County Water 
District v. Stevens, 274 P. 538, 206 


Cal. 400. 


92. City of Manila v. Posadas, 48 
Philippine 309; State v. Stickle, (Tex. 


‘Civ.App.) 11 S.W.(2d) 837. 


While the | persons to whom 


' State v. Stickle, supra. And 


see cases supra notes 91, 92. 


94. Town L. art 12 (L. 
634 § 190 et seq). 


95. See cases infra this note. 


[a] Suit by water commissioners. 
—Water commissioners of a district 
organized under former Town L. § 
282 et seq, even in the absence of ex- 
press statutory authorization, could 
bring any suit necessary to the ac- 
complishment of the functions of 
their office. Salmon v. Rochester, 
etc., Water Co., 197 N.Y.S. 769. 


[b] Suit against water commis- 
sioners,—(1) Where water commis- 
sioners were not constituted a quasi- 
municipal corporation and were not 
agents of the town or district but 
were merely administrative Officers 
(see generally supra § 645), (2) un- 
der an early town law they could not 
be sued in an action at law on their 
official contracts in the absence of ex- 
press statutory authorization for such 
action (People ex rel. Farley v. Wink- 
ler, 96°.N. BE 928)1203 NY. 445). °-(3) 
The subsequent provision of former 
Town L. § 287-b, authorizing action 
against commissioners for breach of 
contract entered into by them pursu- 
ant to such Town L. art 13, did not 
authorize an action against them for 
services in circulating a petition for 
the formation of the district Mor- 
rison v. Mack, 247 N.Y.S. 498, 232 App. 
Divietls» [atielLS4N. By 12:3,5260. Noy. 
632]. 


[1932] ¢ 


96. See cases infra this note. 
[a] Action by town.—Under for- 
mer Town Law, a town could not 


maintain a suit to enjoin a water com- 
pany, which contracted to furnish a 
supply of water to the district, from 
violating such contract. Salmon vy. 
Rochester & Lake Ontario Water Co., 
19% N.Y.S. 769; 120 Misc. 1381. 


[b] Action against town.—Under 
L. (1900) e 451 no action at law would 


such payments were made any sum 


lie against a town on a contract made 
by officers of a water district within 
the town created by the town board. 
Holroyd v. Town of Indian Lake, 73 
N.H. 36, 180 N.Y. 318. 

97. See Payment § 286. 


98. Gilliland vy. Lincoln-Alliance 
Bank & Trust Co., 261 N.Y.S. 826, 145 
Misc. 827. 

99. Cross references: 


Action to avoid.tax and recover tax 
paid see supra § 648. 


Attack on organization of district see 
supra § 641 

Taxpayers’ actions involving acts of 
municipalities in general see Coun- 
ties §§ 353-360; Municipal Corpo- 
rations §§ 4550-4637; Towns §§ 
239-254 
Ie, 2 Statery, 

11 S.W.(2d) 83 
2. See case pee this note. 


[a] In Arkansas an owner of a 
tract of land lying within a water 
works improvement district had a 
right to sue to prevent the city which 
was operating the system from wast- 
ing, mismanaging, or improperly di- 
verting the fund “of the improvement 
district. City of Bentonville v. 
Browne, 158 S.W. 161, 108 Ark. 306 
[cit Const. art 16 § 13 and Kirby Dig. 
§ 5485].” 

3. Mississippi Valley Power Co. v. 
Board of Improvement of Water- 
works Dist. No. 1 of Van Buren, 46 
S.W.(2d) 32, 185 Ark. 76. 


4. Regulation in general see supra 
§ 638. 

5. FHaton v. Thayer, 
Me.. 311. 

6 Eaton v. Thayer, supra. 

7 State v. Stickle, (Tex.Civ.App.) 
11 S.W.(2d) 887. 

[a] Complaint held sufficier+ see 
State v. Stickle, (Tex.Civ.App.) 11 
S.W.(2d) 887. 


tie ele (Tex.Civ.App.) 


128 A. 475, 124 


TRG © 1GTBC253) 


or sums wrongfully received by them in violation of 
the rights of the district. A district or county at- 
torney is sometimes authorized by a general statute 
to institute proceedings against an officer of a wa- 
ter district, intrusted with the collection or safe- 
keeping of public funds, to compel the performance 
of duty by such officer and to protect the public 
interests.® In giving effect to such a statute the 
view has been taken that suit should be brought in 
the name of the water district,4° and not in the 
name of the state,11 and that a taxpayer of the dis- 
trict, acting in a representative capacity, 1s a prop- 
er,? but not a necessary,'*? party plaintiff. In an 
action based on defendant’s participation in the mis- 
appropriation of the funds of a water district, it 
has been laid down in general terms that the de- 
fenses of estoppel, laches, and the like are not avail- 
able against such district.*# 


Damages for breach of contract. It seems that the 
law of the state in which a water district is created 
and in which work on realty is to be done under a 
contract for the laying of pipe for such district’s 
water system will determine the rule of damages 
in an action based on a breach of such contract by 
the district.t® 


[§ 650] 9. Alteration of, Abolishment of, and 
Withdrawal of Municipality from, Water District.1°® 
Some statutes make provision for the annexation of 
territory to a water district.17 Where the governing 
statute prescribes the method of withdrawal by a 
municipality from a water district in which it has 
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and, where such statute is a general statute whose 
general purpose is beyond the narrow scope of deal- 
ing with a merely municipal affair, its provisions 
in respect of withdrawal are superior to, and con- 
trol, charter provisions of a municipality, the with- 
drawal of which is sought.1® In New York on the 
incorporation of a village, territory within its bounda- 
ries ceased to be part of a water district, organ- 
ized under former Town Law, of which such ter- 
ritory was previously a part.?° In Rhode Island 
a fire district may be abolished and its territorial 
limits changed at the will of the legislature.?+ 


[§ 651] D. Franchise of, and Operation, Control, 
and Disposal of Water System by, Private Individu- 
al??—1. In General. It has been laid down in gen- 
eral terms that the right to sell water is not a 
eovernmental prerogative, but is a business in which 
any person may engage without legislative author- 
ity,?* and under some statutes a municipal corpora- 
tion may grant to an individual a franchise to con- 
struct and maintain a waterworks system.?4 The 
general rule as to the grant of a franchise that, 
where on a fair reading of the instrument reason- 
able doubts arise as to the intent of the parties, 
the grant must be construed in favor of the pub- 
lic?® apples to the grant of such a franchise to an 
individual,?® or, as sometimes stated, such grant is 
to be construed strictly against the grantee.27 <A 
permit to an individual to construct and maintain 
pipes in the streets to supply the inhabitants with 
water has been regarded as a license, carrying with it 


duly been included, such method must be followed,'§ 


8. State v. Stickle, supra. 


[a] Complaint held sufficient see 
State v. Stickle, (Tex.Civ.App.) 11 S. 
W.(2d) 837. 


9. State v. Stickle, supra. 


10. State v. Stickle, supra. 
11. State v. Stickle, supra. 
[a] Joinder.—State should not be 


joined as plaintiff. State v. Stickle, 
(Tex.Civ.App.) 11 S.W.(2d) 837. 


12. State v. Stickle, supra. 
13. State v. Stickle, supra. 
14 Gilliland v. Lincoln-Alliance 


Bank & Trust Co., 261 N.Y.S. 826, 145 
Misc. 827. 


15. Farnum vy. Kennebec Water 
Diste L710 By 1u3,,05 C.C.A. 355) (cone 
tract price was recoverable under 
law of Maine where the_ district 
wrongfully prevented completion of 
contract after a substantial portion 
of the contract was completed by the 
contractor). 


What law governs in respect of 
damages in general see Damages § 57. 


16. Alteration of boundaries in 
proceeding for organization see supra 
639. 
See statutory provisions. 


[a] Validity of statute.—Validity 
of Act June 10, 1913 (St. [1913] p 
1062) § 25, as amended, providing 
for annexation of portions of a county 
or municipality to county water dis- 
trict has been upheld against the ob- 
jection that it did not provide an op- 
portunity for property holders to ob- 
ject to annexation. San Gabriel 
County Water Dist. v. Richardson, 
2038 PJ 10555168. Cal-App. 1297. 


18. Riedman y. Brison, (Cal.) 18 
P.(2d) 947. 


17. 


[a] Particular statute.—Munici- 
pality’s action in seeking to withdraw 
from metropolitan water district was 
governed by general state law (St. 
{1927] p 712 § 10). Riedman v. Bris- 
on;) (Cal) 18° BP. (2a) 


{b] Body authorized to initiate 
proceeding.—(1) Legislature may 
confer power to submit to electors 
matter of withdrawing from metro- 
politan water district, organized un- 
der St. (1927) p 694, on municipality’s 
legislative body only. Riedman v. 
Brisone Gal.) ) TS sPrq7diyo4. (2) 
Such statute designated the city coun- 
cil as a state agency which could 
initiate proceedings for withdrawal of 
municipality from water district. 
Riedman v. Brison, supra. (3) Term 
“eoverning body,’ in statute desig- 
nating such body to submit question 
of withdrawing from a water district, 
does not include electorate of munici- 


pality. Riedman vy. Brison, supra. 
19. Riedman y. Brison, supra. 
[a] Provisions of city charter as 


to initiative.—Provisions of the char- 
ter of the city of Long Beach relat- 
ing to initiative are applicable only 
to its legislative acts which, unless 
otherwise authorized, can relate only 
to municipal affairs, of which with- 
drawal from metropolitan water dis- 
trict, organized under St. (1927) p 
694, is not one. Riedman y. Brison, 
(Cal.) 18 P.(2d) 947. 


20. Village of Mill Neck v. Town 
of Oyster Bay, 250 N.Y.S, 317, 140 
Misc. 164 [mod 258 N.Y.S. 189, 236 
App.Div. 697 (rev and judgm lower 
CUMATE SSS N. Me Ol, Gl Neweuab cen Sb 
aie 797, 261 N.Y. 696)] (Village L. § 

Adjustment in respect of property 
and obligations see supra §§ 643, 646. 


possibility of interest.?§ 


The right of an individual 


21. East Providence Water Co. v. 
Public Utilities Commission, 128 A. 
556, 46 R.I. 458. s 

22. Cross references: 


Franchises in general see Franchises 
ZOeC. Je Dp ehOOS 

Franchise and privileges of public 
service water company see infra 8§ 
658-664. 

Franchises to use streets and high- 
ways granted by municipal corpora- 
tions in general see Municipal Cor- 
porations §§ 3760-3814. ; 


23. Junction Water Co. v. Riddle, 
155 A. 887, 108 N.J.Eq. 523. See At- 
lantic City Water-Works Co. vy. Con- 
sumers’ Water Co., 15 A. 581, 44 N.J. 
Hq. 427 (where, however, the rights 
of an individual were not involved). 


24. Illinois Trust & Savings Bank 
v. City of Arkansas.City, 76 EB. 275 
22 C.C.A, 171, 34 LeR.A. 518; Moore 
v. Elmore, 13 Ohio N.P.N.S. 651. 

25. See Franchises § 72. 


Construction of grant of right to 
use street in municipal corporation 
in general see Municipal Corporations 
§ 3795. 

26. City of Pocatello v. Murray, 
he 72 [aff 214 BF. 214, 130 CiGLAS 
628]. 

27. Stein v. Bienville Water Sup- 
ply Co., 34 F. 145 [aff 11. S.Ct. 892; i4m 
WESy(e Biby AVRO OA 


28. Barre v. McFarland, 73 A. 577, 
82) Viti, 810. 

[a] Particular permit.—(1) The 
rule has been recognized in consider- 
ing the effect of a permit granted by 
bailiffs of a village (City of Barre v. 
McFarland, 73 A. 577, 82 Vt. 31005 
(2) whieh may become assignable 
(Barre v. McFarland, supra). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 651-652] 


owner of a water system to recover from a municipal 
corporation damages naturally and necessarily flow- 
ing from the physical destruction of plaintiff’s busi- 
ness has been recognized,?® and it has been held 
that, even though there was originally no formal 
authorization for the laying of pipes to supply wa- 
ter by an individual, he may, under certain cireum- 
stances, acquire certain rights in this regard as the 
result of acquiescence by the taxpayers and the 
municipality and by the latter’s recognition of his 
rights.°° The right of the owner of a water sys- 
tem to abandon operation has been recognized®! with 
the limitation that under certain circumstances 
patrons should be given a reasonable time in which 
to provide themselves with water.?? 


Exclusive privilege.** An exclusive privilege 
granted to an individual in respect of furnishing 
a water supply is restricted in its operation by the 
terms of the grant.** 


Legislative recognition of rights. Even though a 
permit or grant to an individual to lay and maintain 
pipes in streets to furnish a water supply is not 
authorized, such individual’s claimed rights or privi- 
leges in this regard may be rendered effective by a 
subsequent recognition thereof by the state legis- 
lature.?® 


Obligations imposed. In general the question as 


29. Boyer v. Little Falls, 38 N.Y.S. 
1114, 5 App.Div. 1 


requirement 


WATERS 


I is complied with, | 
is a legislative recognition of rights 


[Ovi Cadi, CATT 


to what obiigations are imposed on the grantee of a 
franchise is determinable from the terms of the 
grant,?® but in determining the question the long- 
continued practical construction of the franchise by 
the parties thereto is entitled to great weight and 
may, under certain circumstances, prevail.*7 


Privilege tax. A person who obtains from a city 
a franchise authorizing him to sink an artesian 
well to supply water to the public therefrom for 
pay, through mains and pipes which he is authoriz- 
ed to lay over certain streets in a particular part 
of the city, is conducting a system of “waterworks,” 
within the meaning of certain statutory provisions.** 


[§ 652] 2. Duration of Franchise or Privilege, and 
Revocation.*® Where the governing body of a mu- 
nicipality has no authority to grant in perpetuity 
the privilege of laying and maintaining water pipes 
in streets, a grant may properly be limited to a 
grant for a reasonable time in the absence of any 
restriction in this regard either in the municipal 
charter or in the grant itself,*® and the question of 
the revocation of the grant, where it has been fol- 
lowed by, a substantial expenditure for the benefit 
of the municipality, must be considered with refer- 
ence to the time which will satisfy requirements of 
equity.4 The view has been expressed that a per- 
mit to an individual to construct and maintain pipes 


etc., | franchise did not in terms provide for 


the watering of gardens, flower or 


[a] Rule applied where plaintiff 
and her individual predecessors in ti- 
tle, one of whom had acquired all the 
stock of a corporation which had 
once owned the conduits, had been 
in possession of the water system in 
question, and had carried on the busi- 
ness of supplying water, for more 
than thirty years. Boyer v. Little 
Falls, 38 N.Y.S. 1114, 5 App.Div. 1. 


30. Village de Warwick v. Baril, 
14 Que.K.B. 467. 
[a] Remedies.—The right of such 


individual to an injunction to prevent 
interference with his water line and 
to damages was recognized. Village 
de Warwick v. Baril, 14 Que.K.B. 467. 

31. West v. Probst, (Tex.Commn. 
App.) 6 S.W.(2d) 96. 

32. West v. Probst, 
App.) 6 S.W.(2d) 96. 

33. Exclusive privilege of water 
company see infra § 662. 

Grant of exclusive privileges by 
municipal corporation in general see 
Municipal Corporations § 2381. 

34. Stein v. Bienville Water Sup- 
ply Com 11 'S.Ct'892, 141 US? 67,35 
L.Ed. 622 [aff 34 F. 145]. 

[a] Thus, where an individual was 


(Tex.Commn. 


granted the exclusive privilege to, 


conduct water into the municipality 
from a specified stream, the state was 
authorized to confer on a water com- 
pany the exclusive privilege to fur- 
nish a supply of water conducted and 
brought from sources other than such 
stream. Stein v. Bienville Water 
Siipply. Cou, Ties Gt, S92) U4tGU.S.5 67, 
35 L.Ed. 622 [aff 34 F. 145]. 


35. City of Barre v. McFarland, 
TOWACE IT. So) Nite ol0s) City. of Barre 
v. Perry & Scribner, 73 A. 574, 82 Vt. 
301. 


[a] Particular statute. — Acts 
(1896) No. 145 p 108, requiring per- 
sons owning and having water pipes 
in the streets of the city of Barre to 
file with the clerk a survey of their 
location, prohibiting laying of fur- 
ther pipes by any owner until such 


of individuals to maintain pipes in 
the streets under a permit given by 
the bailiffs of the village of Barre, 
and under a resolution of the city, on 
complying with conditions imposed, 
whether or not the original permit or 
resolution was valid, so that the city 
cannot question the permit, and 
leaves future relations of the parties 
to be determined by terms of the 
grant, conditions imposed by the act, 
and the city’s general powers of reg- 
ulation. City of Barre v. McFarland, 
(3° A. 577, 82) Vt. 3105 City of Barre v. 
Perry & Scribner, 73 A. 574, 82 Vt. 301. 


36. See case infra this note. 


[a] Particular grant.—(1) Where 
a prior franchise required the gran- 
tee to bring in ‘‘water from” a cer- 
tain creek for the use of a city, a 
subsequent franchise granted on 
terms. onerous to the city reouiring 
him to “bring in the waters of’? such 
creek, which was a small stream, re- 
quired him to utilize all the waters 
of such creek for the benefit of the 
city... City of Pocatello v. Murray, 
206s. 72 [aff 214 FB. 214, 130 CCA. 
628]. (2) In such ease as bearing on 
the question as to the sufficiency of 
the supply available to the city from 
other sources, it may reasonably be 
inferred that one of the purposes for 
the provision of the subsequent ordi- 
nance for bringing in the waters of 
the creek was to prevent the raising 
of any question as to sufficiency. 
City of Pocatello v. Murray, supra. 
(3) Where a waterworks franchise 
required the commencement of the 
construction of a certain pipe line, 
the work to be commenced within 
ninety days after the approval of the 
ordinance and carried to effective and 
speedy completion, the grantee was 
not entitled to construct the line in 
installments and at intervals as he 
deemed proper. City of Pocatello v. 
Murray, supra. 


37. City of Pocatello v. Murray, 
supra. 


[a] 


ing, 


Rule was recognized in hold- 
where, although a waterworks 


vegetable, the schedule rates provid- 
ed for “lawn sprinkling” at so much 
“a lot,” that the grantee was required 
to furnish water for gardens. City of 
Pocatello v. Murray, 206 F. 72 [aff 
ALAA 2 Lt SOG: Cras aoe Sie 


_ Practical construction of franchise 
in general see Franchises §§ 74-75. 


38. Randall v. Smith, 51 So. 917, 96 
Miss. 647. 


[a] Tax so imposed distinguished 
from tax on artesian well.—Under 
Coda (1906) § 2886 (Code [1917] § 
6604), where the system of supplying 
water to cohsumers attained the mag- 
nitude of a waterworks, the person 
conducting the business became lia- 
ble to the privilege tax imposed on a 
waterworks company whether or not’ 
the supply was obtained from an ar- 
tesian well, the tax on an artesian 
well under such code section being 
imposed where the owner furnished 
water to a few consumers as a mere 
incident to owning the well. Randall 
v. Smith, 51 So. 917, 96 Miss. 647. 


39. Cancellation or forfeiture in 
equity see infra § 653. 

40. City of Barre v. Perry & Scrib- 
ner, 73 A. 574, 82 Vt. 301. 


[a] Particular grant and charter. 
—The text rule was recognized in 
considering a grant to individuals by 
the common council of the city of 
Barre, which was not authorized to 
make a grant in perpetuity. City of 
Barre v. Perry & Scribner, 73 A. 574, 
82 Vt. 301. 


41. City of Barre v. Perry & Scrib- 
ner, supra. 


{a] Particular grant.—(1) Where 
a grant contained no terms of limita- 
tion either as to time or territory, 
the city could revoke it any time so 
far as it applied to territory into 
which the works were not extended, 
and into which expansion was not re- 
quired for the reasonable utilization 
of the existing system (City of Barre 
v. Perry & Scribner, 73 A. 574,82 Vt. 
301), (2) but could not prevent lay- 
ing such additional pipes needed to 
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in the streets to supply the inhabitants with water , cident to such system,°* and he has the burden of t) 


may become irrevocable.42 An individual who main- 
tains, under a revocable license, pipes in the streets 
of a municipality to deliver water, cannot, it has been 
held, recover damages from the municipality for not 
allowing him to carry on the business.*® 


[§ 653] 3. Cancellation or Forfeiture of Fran- 
chise. While forfeitures are not favored by the 
law,** under proper conditions equity will forfeit 
and cancel a franchise,#® but a municipality which 
seeks such forfeiture must come into court with 
clean hands and must be willing to do equity.*® No- 
tice to the grantee of the municipality’s intention 
to bring suit to cancel for nonperformance of the 
grantee’s obligations is not required,** at least where 
the grantee had, for some time prior to suit, knowl- 
edge of the municipality’s claim that the grantee was 
not fulfilling his obligations.*® Failure of the gran- 
tee to furnish an adequate supply of water as re- 
quired by the franchise may be ground for cancel- 
lation and forfeiture,*® and in such case whether 
or not the grantee has furnished an adequate sup- 
ply as required by his franchise must be determin- 
ed with reference to the rule of reasonable use.°° 
A provision of a waterworks franchise that, if the 
grantee shall not furnish an adequate supply, the 
municipality may bring in an additional supply is 
not necessarily an exclusive remedy so as to preclude 
such municipality from maintaining a suit to forfeit 
the franchise for the grantee’s failure to furnish an 
adequate supply,°! nor is the fact that the municipal- 
ity might rescind by resolution, a defense to such 
suit.°? Where in such case the grantee relied on 
waste of water on the part of consumers as a defense, 
it will be presumed, where he contracted for a flat- 
rate system, that he contemplated such extrava- 
gance of use as is ordinarily and necessarily in- 


give reasonable use of the_service | Supra. 
mains already laid (City of Barre v. 52. 
Perry & Scribner, supra). 


supra, 
42. City of Barre v. McFarland, 73 [a] 
A. 577, 82 Vt. 310. resolution.—Such 


' thorities. 


City of Pocatello v. Murray, 


Inadequacy of rescission by 
remedy of rescis- 


proving waste where there is evidence of lack of © 
sufficient water to supply all reasonable needs.°* — 
In a suit to cancel a franchise for nonperformance 
of the grantee’s obligations, an absolute decree for 
cancellation rather than a conditional decree for 
cancellation unless the grantee should, within a rea- 
sonable time prescribed, comply with certain condi- 
tions has been deemed proper where such abso- 
lute decree would best serve the ultimate interests 
of the parties.°° 

[§ 654] 4. Control and Regulation by State An- 
While, under certain statutes, a water- 
works system owned and operated by a private in- 
dividual has been regarded as a public utility®® and, 
as such, subject to regulation by the state regula- 
tory body,°* the view has been expressed that an 
individual does not become a “public utility” within — 
the meaning of some statutes so as to become subject 
to the regulatory authority of the board of public 
utility commissioners unless he owns, operates, man- 
ages, or controls a water plant or system for publice 
use under privileges granted by the state.°* The 
right of the owner of a water system to an injune- 
tion to prevent the enforcement of an order of the 
state regulatory body requiring such owner to ex- 
tend the system to supply additional consumers in 
territory outside that already served has been recdg- 
nized where the sufficiency of the supply for the 
territory already being served is questionable.°® Un- 
der some statutes the owner of a water system may 
not transfer it without the consent of the state public 
service or utility ‘commission.®® Some statutes of 
this type require that the owner of the system shall 
make the application to sell,®! and the commission 
may not act, in this regard, on the application of 
the proposed transferee or purchaser.®? So, the view 


plying several houses owned by him 
and occupied by tenants with water 
through mains and conduits laid part- 
ly in a public street is not a “public 
utility” under some statutes so as to 
require the consent of the board of 


43. Keyil v. Princeton, (Ky.) 118 sion by resolution would not neces- | nublic utility commissioners to the 

‘S.W. 363. sarily be adequate. City of Pocatello | operation of the plant. Taneeion Wa- 
vy, Murray, 206 F. 72 [aff 214 F. 214, | ter Go. vy. Riddle, 155 A. 887, 108 N.J 

44. City of Pocatello v. Murray, | 130 C.C.A. 628]. Taq. 523 : : ¥ ve 
206.) 72 Laff 214 F214, 130 C.C.A. it epNise ON sets 
628). aeeoe City of Pocatello v. Murray, 59. Van Dyke v. Geary, 218 F. 111 

45. Farmers’ Loan & Trust Co. v. ipa ; fatf 387 S.Ct. 483, 244 U.S. 39, 61 L.Ed. 
City’ of Galesburg, 10: S.Ct. 316, cee 54. City of Pocatello v. Murray, | 973]. 
U.S. 156, 33'L.Ed. 573 [aff 34. F. 675]; | Supra. 60. Hanlon v. Eshleman 146 ‘Pp 
City. of Pocatello v. Murray, 206 F. 55. 4) : - : soa ; y 
72 [att 214 F. 214, 130 C.C.A. 628], Pave City of Pocatello v.. Murray, ae a ma apes ; 

; ; on vy. 
[a] Where grantee committed [a] Rule applied where the su- anion v. Eshleman, supra. 


substantial breach of his contract by 


preme court of the state had finally 


[a]. Owner not shown to desire ap- 


which he was granted a waterworks 
franchise, it was subject to cancella- 
tion at the suit of the municipality, 
provided the city came into court with 
clean hands and was willing to do 


equity. City of Pocatello v. Murray, 
206 EF, 72 [aff 214 F. 214, 130 CCA. 
628]. 

46. City of Pocatello. v. Murray, | 
supra. 
47.. City of Pocatello v. Murray, 
supra 
48. City of Pocatello v. Murray, 
supra 

49. City of Pocatello v. Murray, 
supra , 

50. City of Pocatello v. -Murray, 
supra 

51. City of Pocatello v.’ Murray, 


‘supervise performance. 


held that one of the material provi- 
sions of the franchise was no longer 
operative, there was a total lack of 
mutual confidence, and it would be 
necessary for the court to direct and 
City of Poca- 
tello v. Murray, 206 F. 72 [aff 214 F, 
214, 130 C.C.A. 628]. 


56. Van Dyke v. Geary, 37 S.Ct. 
483, 244 U.S. 39,61 L.Ed..978 [aff 218 
Va alot fs 

57. Van Dyke v. Geary, supra. 

Rate regulation see passim infra §§ 
796-810. 


58. Junction Water Co. v. Riddle, 


1155 A. 887, 108 N.J.Hq. 523. 


[a] Approval or consent of com- 


‘mission not required.—A person sup- 


proval of sale.—Where the prospec- 
tive purchaser had made an applica- 
tion to the commission for approval 
and the owner had filed a petition ex- 
pressing a willingness to carry out 
his contract to sell if the commis- 
sion should give its approval, a sub- 
sequent petition by such owner in 
which he asked for permission to sell 
a part of the property to another than 
the prospective purchaser who had 
made application for approval, to- 
gether with other matters, showing 
that the owner did not desire approv- 
al of a sale to such prospective pur- 
chaser, authorized the éommission to 
refuse to pass on the propriety of 
such sale. Hanlon v. Hshleman, 146 
Py 656 695 Cats 200! 


62. Hanlon v. Eshleman, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 654-656] 


has been taken that the commission is concerned 
only with the question as to whether the proposed 
transfer will be injurious to the rights of the publie®® 
and that it has no authority to determine whether 
or not a valid contract of sale has been made®* or 
whether either party has a valid elaim against the 
other on such a contract;®*> if an owner does not 
desire to sell the commission cannot compel him 
to do so,*® nor can it determine that the owner should 
carry out his contract to sell on his refusal to do so.®7 


[§ 655] E. Public Service Water Companies*®&’— 
1. Status and Character—a. In General. A corpo- 
ration engaged in the furnishing of a supply of wa- 
ter to a municipality and its inhabitants is to be re- 
garded as a quasi-public corporation,®® serving a 
public use,7° exercising, in some degree at least, a 
governmental agency,‘? and is therefore entitled to 


WATERS 


[67-CuFt] TL 
the support and protection of the police power in 
discharging its functions,’? but also subject to be 
regulated and controlled by the public authorities for 
the public benefit.7* 


[§ 656] b. Determination of Character as Public 
Utility.74 The fact that a corporation is, by its ar- 
ticles of incorporation, empowered to supply water 
does not, of itself, constitute proof that it is en- 
gaged in a public service,7®> and in determining 
whether a company supplying water is a public util- 
ity its mode of operation and nature of its service 
is controlling.7® It cannot be so classed until it en- 
gages in public service or holds itself out to serve the 
public for compensation;"? it is not enough that it 
merely supply water to one individual or corpora- 
tion or to a privileged few,7® even though by its char- 
ter it is authorized to distribute water in such a man- 


63. Hanlon v. Eshleman, supra. 
64. Hanlon v. Eshleman, supra. 
65. Hanlon v. Eshleman, supra. 
66. Hanlon v. Eshleman, supra. 
67. Hanlon v. Eshleman, supra. 
68. Public utilities generally see 
Public Utilities 51 C.J. p 1. 
69. U.S.—Quinby v. Consumers’ 


Gas Trust Co., 140 F. 362; Wiemer v. 
Louisville Water Co., 130 F. 251: New 
Albany Waterworks v. Louisville 
Banking Co., 122 F. 776, 58 C.C.A. 576. 

Ala.—Birmingham Waterworks Co 
v. Brown, 67 So. 618, 191 Ala. 457, L.R. 
A.1915D 1086. 


Cal.—Coast Counties Real Estate & 
Investment Co. v. Monterey County 
Water Works, 274 P. 415, 96 Cal.App. 
269. 

Del.—Thoroughgood v. Georgetown 
Water Co., 77 A. 720, 9 Del.Ch. 84. 

Ga.—Freeman v. Macon Gas, Light, 
etc., Co., 56 S.E. 61, 126 Ga. 843, 7 L 
R.A.N.S. 917. 

Ill.— Danville v. Danville Water Co., 
Boe Need 1S, 1 Tou tll. 99, 209 seams e Es 
304. 


Me.—Kennebec Water Dist. v. Wa- 
terville, 54 A. 6, 97 Me. 185, 60 L.R.A. 
856. 


Neb.—Sammons v. Kearney Power, 
ete., Co., 110 N.W. 308, 77 Neb. 580, 8 
L.R.A.N.S. 404. 


Pa.—Foster & Co. v. Fowler & Co., 
60 Pa. 27. 


Tex.—City Water Co. v. State, (Civ. 
App.) 33 S.W. 259. 


Wis.—Washburn Water Works Co. 
v. Washburn, 108 N.W. 194, 129 Wis. 
ley 


70. U.S.—San Diego Land, etc., Co. 
v. National” City, 19 S.Ct. 804, 174 U. 
S. 739, 438 L.Ed. 1154; Boise City Ar- 
tesian, etc., Water Co. v. Boise City, 
123, F. 232, 59 C.C.A. 236; In re New 
York, etc., Water Co., 98 F. 711 [aff 
102 F. 1004, 48 C.C.A. 91]. 


Ala.—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355; 
State v. Birmingham Waterworks Co., 
51 So. 354, 164 Ala. 586, 27 L.R.A.N.S. 
674, 187 Am.S.R. 69, 20 Ann.Cas, 951. 


Cal.—City of San Leandro vy. Rail- 
road Commission, 191 P. 1, 183 Cal. 
229: Coast Counties Real Estate & In- 
vestment Co. v. Monterey County Wa- 
ter Works, 274 P. 415, 96 Cal.App. 269; 
Mahoney v. American Land, etc., Co., 
83 P. 267, 2 Cal.App. 185. 


Fla.—Tampa_ v. Tampa Water 
Works Co., 34 So. 631, 43 Fla. 600 [aff 
26 S.Ct. 23, 199 U.S. 241, 50 L.Ed. 170]. 


Ga.—Freeman v. Macon Gas Light, 


etc., Co., 56 S.E. 61, 126 Ga. 843, 7 L.R. 

A.N.S. 917. . 
Idaho.—Pocatello Water Co. v. 

Standley, 61 P. 518, 7 Idaho 155. 


T1l.— Danville v. Danville Water Co., 
 adees 118, 178 Ill. 299, 69 Am.S.R. 
304. 

Me.—Kennebec Water Dist. v. Wa- 
peeve, 54 A. 6, 97 Me. 185, 60 L.R.A. 
856. 

Mass.—Smith v. Lincoln, 49 N.E. 
743, 170 Mass. 488. 

N.Y.—Pocantico Water-Works Co. 
Vl Birdpl29wN-B, 12465) 130) Neer. 92495 
Witcher v. Holland Waterworks Co., 
20 N.Y.S. 560, 65 Hun 624 [aff 37 N.E. 
565, 142 N.Y. 626]. 

Eng.—Blaker v. Herts, ete., Water- 
works Co., 41 Ch.D. 399. 

71. Moore v. New Orleans Water- 
works Co., 114 F. 380; Walla Walla 
Water Co. v. Walla Walla, 60 F. 957 
FatEeTO RS CUR TAS LT 2) es. i430 ls, bc 
341]; Sammons vy. Kearney Power, 
ete., Co., 110 N.W. 308, 77 Neb. 580, 8 
L.R.A.N.S. 404. 


72. Moore v. New Orleans Water- 
works Co., 114 F. 380; Walla Walla 
Water Co. v. Walla Walla, 60 F. 957 
ee 1 ONS C bpedd) aitic mucsan tin 430 debe. 

73. U.S.—San Diego Land, etc., Co. 
v. National City, 19 S.Ct. 804, 174 U.S. 
739, 42 L.Ed. 1154; Boise City Arte- 
sian, etc., Water Co. v. Boise City, 123 
HP 232, p 9 C.CrAk, 430 

Ala.—Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355. 


Cal.— Mahoney v. American Land, 
6tes,,Co., 83>P: 26%, 2" Cal. App. 185. 


Fla.—State v. Tampa Waterworks 
C0. «489 So: 639,57 Fla. 533, 22) LaRwAL 
N.S. 680; Tampa v. Tampa Water 
Works Co., 34 So. 631, 45 Fla. 600 [aff 
26 S.Ct. 23, 199 U.S. 241, 50 L.Ed. 170]. 


Idaho.—Jack v. Grangeville, 74 P. 
969, 9 Idaho 291. 


Ill—Rogers Park Water Co. v. Fer- 
gus, 53 N.B. 363, 178 Ill. 571 [aff 21 S. 
Ct. 490, 180 U.S. 624, 45 L.Ed. 702]; 
Danville v. Danville Water Co., 53 N. 
EH. 118, 178 Ill. 299, 69 Am.S.R. 304. 


Me.—Kennebee Water Dist. v. Wa- 
terville, 54 A. 6, 97 Me. 185, 60 L.R.A. 
856. 

Neb.—Sammons vy. Kearney Power, 


etc., Co., 110 N.W. 308, 77 Neb. 580, 8] 


L.R.A.N.S. 404. 


Establishment or fixing of rates) 


see infra §§ 799-810. 

74, Determination of public char- 
acter of utilities generally see Public 
Utilities §§ 2-9. 

75. Del Mar Water, Light & Pow- 


*By GEORGE BALLUIFF JR. (§§ 655-681). 


er Co. v. Eshleman, 140 P. 591, 596, 
948, 167 Cal. 666. 


“The powers given in the articles 
[of incorporation], as above quoted, 
do not necessarily imply an intention 
to engage in public service. One may 
acquire and hold a water supply and 
waterworks, and thereby distribute 
and sell water for domestic use and 
irrigation or other purposes, without 
engaging in public service. It may 
make such sales to particular persons, 
and in such a manner that the public 
would not be entitled to it. The mere 
fact, therefore, that a company having 
such powers has acquired a water 
supply and constructed waterworks 
constituting a system which it is op- 
erating for compensation does not 
necessarily justify the conclusion that 
it is engaged in public service, or that 
its water is dedicated to public use. 
The only effect of the adoption of 
such articles by a corporation is to 
give it the capacity to engage in such 
public service if it so desires. After 
having become incorporated in this 
manner, it has the power to engage 
in such service in the same sense that 
an individual has power to engage in 
such service.” Del Mar Water, Light 
& Power Co. v. Eshleman, supra. 


76. Hinds County Water Co. v. 
Scanlon, 132 So. 567, 159 Miss. 757. 


77. Humbird Lumber Co. v. Publia 
Utilities Commission of State of Ida- 
ho, 228 P. 271, 39 Idaho 505; Highland 
Dairy. Farms Co. v. Helvetia Milk 
Condensing Co., 139 N.E. 418, 308 Tl. 
294; Hinds County Water Co. v. 
Scanlon, 132 So. 567, 159 Miss. 757; 
Overlook Development Co. vy. Public 
nase Commission, 158 A. 869, 306 

a. O- 


{a] Thus, in a suit by a dairy com- 
pany against a milk condensing com- 
pany and a brewing company, charg- 
ing that defendants were jointly en- 
gaged in furnishing water as a ‘‘public 
utility,’ and that they had refused to 
grant plaintiff water service, where- 
in it appeared that defendants had 
constructed a water plant and had al- 
lowed. others to connect therewith the 
evidence was'held to show that the 
plant was constructed for private use, 
and that defendants had not held 
themselves out as an agency or busi- 
ness for supplying the public with wa- 
ter, and were therefore not public 
utilities within the Public Utilities 
Act. ‘Highland. Dairy Farms Co. vy. 
Helvetia Milk Condensing Co., 139 
N.E. 418, 308-11]. 294. 


78. Cal.—Garrison v. North Pasa- 
dena Land & Water Co., 124 P. 1009, 
163 Cal. 235. 


Idaho.—Humbird Lumber .Co.  y. 
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ner as would render it a public service corporation.*® 
A company whose business is confined to selling wa- 
ter under contract to other companies or municipal- 
ities which in turn distribute and sell to the pubhe 
is operating a water system for a public use,*° and 
it is immaterial that the sale of water is at whole- 
sale.°1 


[§ 657] 2. Incorporation, Organization, and Con- 
solidation.’? In the various states there are general 
or special statutes under which a water company 
may be incorporated.’* Under some statutes it is a 
prerequisite to the incorporation of such a company 
that it should obtain the consent of the municipality 
which it proposes to supply with water,** and under 
such a statute the city may lawfully condition its 
consent on terms protective of its public interest and 
germane to the subject.8° The city’s grant of its 
consent does not carry with it a grant of an exclu- 
sive franchise to the company.®* An application for 


Public Utilities Commission of State 81. 
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Aequackanonk Water Co. v 


[§§ 656-657 


a charter must be made in accordance with statutory 
regulations and provisions.*? <A statute providing 
that after approval of an application for permission — 
to form a water company the persons named therein 
shall organize as a water company®® has been held 
not to require that the original applicants shall alone 
be members of the corporation,*®® and the fact that 
names in addition to those contained in the applica- 
tion are contained in the certificate of incorpora- 
tion does not make the incorporation invalid.°® 
Where a charter sets out the corporate purposes pro- 
vided for in one statute, the company will be held to 
be organized under that statute,®* and this is true, 
although an attempt is made in the charter to insert 
certain powers given under another statute.°? 


Stockholders. The stockholders in a water com- 
pany hold the same relation to the corporation that 
any stockholder holds to a private corporation®* and 
the same rules as to the maintenance of suits apply.®* 


statute is complied with although the 


of Idaho, 228 P. 271, 39 Idaho 505. 
1ll.— Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., 139 N. 
EB. 418, 308 Ill. 294. 
Miss.—Hinds County Water Co. v. 
Scanlon, 132 So. 567, 159 Miss. 757. 


Pa.—Borough of Ambridge v. Pub- 
lic Service Commission of Pennsylva- 
nia, (Super.) 165 A. 47; Overlook De- 
velopment Co. v. Public Service Com- 
mission, 158 A. 869, 306 Pa. 43. 


fa] Tliustration.—A lumber manu- 
facturing company, by pumping water 
from a lake to the water system of a 
railway company for compensation, 
does not thereby become a public util- 
ity, when the lumber company’s water 
system was constructed for the pri- 
mary purpose of furnishing water for 
its manufacturing needs and fire pro- 
tection, and it has never furnished 
nor offered to furnish water to any 
other person or corporation. Hum- 
bird Lumber Co. v. Public Utilities 
Commission of State of Idaho, 228 P. 
271, 39 Idaho 505. 


{b] Sale of hot water.—Where wa- 
ters flowing from a water company’s 
hot water wells were private waters, 
the facts of distribution to a selected 
class of customers for compensation, 
that the company originally filed no- 
tices of location and appropriation of 
the hot waters of certain springs, and 
was authorized by its charter to de- 
vote such waters to a public use, in 
the absence of an unequivocal inten- 
tion to dedicate to a public use, do 
not of themselves constitute the com- 
pany a public service corporation, 
since such waters belong to the com- 
pany as unqualifiedly as the land up- 
on which the springs were found. 
Public Utilities Commission v. Nata- 
fOLiumM Co, Ziil7P 533, 36) Tdaho 28/7 
(holding evidence in proceedings be- 
fore the Public Utilities Commission 
to declare a water company a public 
utility as to its sale of the use of hot 
water to the inhabitants of a munici- 
pality, not to warrant the finding that 
the company either expressly or im- 
pliedly dedicated to a public use the 
hot water owned by it, nor that it was 
a public corporation subject to the 
jurisdiction of the Commission). 


79, Hinds County Water Co. vy. 
Scanlon, 132 So. 567, 159 Miss. 757. 


80. East Jersey Water Co. v. Board 
of Public Utility, 119 A. 679, 98 N.J. 
Law 449; Acquackanonk Water Co. v. 
Board of Public Utility Com’rs, 118 A. 
535, 97 N.J.Law 366. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Board of Public Utility Com’rs, 118 A. 
535, 97 N.J.Law .366. 


82. Incorporation and organization 
of corporations generally see Corpo- 
rations §§ 53-159. 


83. See statutory provisions. 


[a] In New York a corporation 
may be formed to supply water not 
only under the Transportation Corpo- 
rations Law, but also under Bus. Corp. 
L. § 15, limiting § 2, in view of LL. 
(1878) e 737, L. (1880) © 85, L. (1890) 
ec 566, 567, L. (1892) ec 617, 691, and 
L. (1909) ce 219, 240. Grimshaw v. 
Garden City Co., 199 N.Y.S. 167, 120 
Mise. 278. 

[b] 
company organized under special Act 
March 10, 1865 (P. L. [1866] Append. 
1147) may accept the provisions of 
constitution and Gen. Incorp. Act 
April 29, 1874 (P. L. p 73), although it 
had been incorporated to supply both 
gas and water. Tyrone Gas & Water 
Co. v. Borcugh of Tyrone, 149 A. 713, 
299 Pa. 533. (2) After acceptance, al- 
though continuing to enjoy the ex- 
press franchises originally conferred 
on it, such as the right to pursue the 
dual purpose, the company is in all 
general respects as if incorporated 
under the act of 1874. Tyrone Gas & 
Water Co. v. Borough of Tyrone, su- 
pra. 

84. See statutory provisions. 


{a] Purpose of such statute.—The 
provisions of such a statute are for 
the protection of the city. Cunning- 
bam y. Cleveland, 98 F. 657, 39 C.C.A. 


[b] In New Jersey, (1) under the 
generak water company act, April 21, 
1876 (Supp. Revision, 650, ete.) 
amended March 5, 1884 (Supp. Revi- 
sion, 653) the consent of the town- 
ship to the incorporation of the com- 
pany as provided for in one section of 
the act does not obviate the necessity 
for its consent to the laying of pipes 
in the streets as provided in another 
section. Franklin Tp. v. Nutley Wa- 
terniCo:, 732) Aus esi, 5 53. Neovo.) 1601. 
(2) Under this statute the consent of 
the municipality must be a consent 
to the formation of the company pro- 
posed by certain persons named in the 
certificate filed with the Secretary of 
State. State v. Plainfield, 24 A. 493, 
54 N.J.Law 526. (3) The consent is 
not to the adoption of any particular 
corporate name so that if the persons 
aamed in the consent filed by the city 
‘re the same as those named in the 
sertificate filed by the company, the 


In Pennsylvania (1) a water 


yroposed corporate name is not identi- 
cal in the two documents. Kemble v. 
Millville, 56 A. 311, 69 N.J.Law 637; 
(4) A de facto municipality may give 
consent required. Meyer v. Somer- 
ville Water Co., 89 A. 545, 82 N.J.Hq. 
572. 

Necessity for consent of city to 
right to lay mains see infra § 659. 


@5. Lake v. Ocean City, 41 A. 427, 
62 N.J.Law 160. 

86. Matter of Brooklyn, 38 N.E. 
983, 148 N.Y. 596, 26 L.RLA. 270! 

Grants of exclusive rights or privi- 
leges see infra § 662. 


87. In re Portland Water, ete., Co., 
13 Pa.Dist. 659, 29 Pa.Co. 180; Perkio- 
We Water Storage, etc., Co., 13 Pa.Co. 


[a] Application held sufficient.—In 
eee Sa Water, etc., Co., 16 Pa.Co. 

79. 

&8. See statutory provisions. 


89. Walton Water Co. v. Village of 
Walton, 203 N.Y.S. 343, 207 App.Div. 
708 [aff 208 N.Y.S. 338, 122 Misc. 294, 
and rev on other grounds 143 N.E. 786, 
144 N.E. 889, 238 N.Y. 46, 555]. 


$0. Walton Water Co. v. Village of 
Walton, supra. 

91. Etowah Light & Power Co. v. 
Yancey, 197 F. 845 [appeal dism 199 
JE ope ROMORZNE (S835 


92. Htowah Light & Power Co. vy. 
Yancey, supra. ‘ 

{a] Test is not the powers which 
applicants have assumed to take in 
the charter, but the corporate pur- 
pose. Htowah Light & Power Co. v. 
Yancey, 197 F. 845 [appeal dism 199 
HY 9S8, pelt ClOcAe G63n5 


93. Opportunity Christian Church 
v. Washington Water Power Co., 238 
P. 641, 136 Wash. 116. 


94. Opportunity Christian Church 
v. Washington Water Power Co., su- 
pra. 

[a]. Thus, where an action was 
brought by stockholders of a water 
corporation to enforce a_ contract 
made by the trustees with a power 
company, it was held that, in the ab- 
sence of fraudulent, arbitrary, or ul- 
tra vires actS or conduct of the 
trustees, the action could not be main- 
tained. Opportunity Christian Church 
v. Washington Water Power Co., 238 
P. 641, 136 Wash. 116. 


Right of stockholders to sue gen- 
erally see Corporations §§ 1444-1446, 


mes 


§§ 657-658] 


Consolidation.®> 


a water company with an electric 
power company.°* 


stituent companies.°§ 


islation.+ 


[§ 658] 3. Grants of Privileges or Franchises?— 
A franchise or privilege to construct 
and operate a system of waterworks, using streets 
and highways, is a subject of a grant from the state, 
which can be made only by the duly constituted au- 
thorities to whom the legislative power in this par- 


a. In General. 


95. Power of corporations general- 

to consolidate see Corporations §§ 
3632-3639. 

96. See statutory provisions; 
Corporations § 3636. 

97. In re Hummelstown Water Co., 
ete..15 ‘Pa. Dist. 53.2. 

98. Plainfield-Union Water Co. v. 
Inhabitants of City of Plainfield, 87 
A. 448, 84 N.J.Law 634. 

{a] Contracts with municipalities. 
—A consolidated water company is 
authorized to contract for the supply 
of water with any municipality with 
which either constituent corporation 
could contract. Plainfield-Union Wa- 
ter Co. v. Inhabitants of City of Plain- 
field, 87 A. 448, 84 N.J.Law 634. 


Rights and powers see infra §§ 665— 
678. 

99. See statutory provisions. 

Water company’s right of eminent 
domain see infra § 666; and Eminent 
Domain § 55. 

1. Reeves v. Philadelphia Subur- 
ban Water Co.,135 A. -362, 287 Pa. 
376, 136 A. 526, 288 Pa. 418. 

[a] Commonwealth has undoubted 
right to say what corporations which 
it has created mav merge or censoli- 
Gate. Reeves v. Philadeiphia Subur- 
ban Water Co., 135 A. 362, 136 A. 526, 
237 Pa376. 


Constitutionality of classification 
and class legislation generally see 
Constitutional Law 8§ 855-873. 

2. Grants of franchises generally 
see Franchises §§ 34-61. 


38. Madera Waterworks vy. City of 
Madera, 185 F. 281 [aff 33 S.Ct. 571, 
228 U.S. 454, 57 L.Ed. 915]; Richards 
v. Citizens’ Water Supply Co. of New- 
town, 125 N.Y.S. 116, 140 App.Div. 206; 
Washburn Water Works Co. v. Wash- 
burn, 108 N.W. 194, 129 Wis. 78; State 
v. Portage City Water Co., 83 N.W. 
697, 107 Wis. 441. 


fa] Permit from borough officials 
in city of New York.—Where a water 
company obtains no franchise to use 
a city street from the city of New 
York as required by the charter, per- 
mits from the president of the bor- 
ough, the deputy commissioner of wa- 
ter-supply in the borough, and the 
commissioner of public works in such 
borough to lay its mains along the 
highway carry with them no legal 
right of occupancy. Richards v. Citi- 
zens’ Water Supply Co., 125 N.Y.S. 
116, 140 App.Div. 206. 


4. Illinois Trust, ete., Bank v. Ar- 
Kansas City, 206 phe cl, ao .C.CxAn Lil, 
34 L.R.A. 518; Hall v. Cedar Rapids, 
88 N.W. 448, 115 Iowa 199; Nicholas- 
ville Water Co. v. Nicholasville, 36 S. 


and 


A statute which authorizes the 
merger of corporations engaged in the same or simi- 
lar line of business®*® does not authorize a merger of 


After a merger of several water 
companies the consolidated company has all the 
franchises, rights, and privileges of each of its con- 
A statute providing that wa- 
ter companies organized before a certain date may 
consolidate without losing the power of eminent do- 
main®® is not invalid as discriminatory or class leg- 


WATERS 


light, heat, and 


ticular has been delegated.’ 
tions as to the form and manner of granting such a 
franchise must be strictly observed,* and an agent 
of the state in making the grant cannot limit the 
authority of its prineipal.® 
stitutes a contract after it is accepted® and acted on 
in accordance with its terms,’ and the rights acquired 
under it are property;® within the protection of the 
federal constitution.® 
a municipality cannot be avoided on any ground other 
than its illegality.?° 


[67 C.J.] 1181 


The legislative direc- 


Such a franchise con- 


A grant of a franchise by 


The terms of a franchise, as 


proposed in the published notice of application, can- 


state.?? 


W. 549, 38 S.W. 430, 18 Ky.L. 592; Peo. 
v. Connolly, 149 N.Y.S. 693, 164 App. 
Div. 163. 

[a] Thus, under Transp. Corp. L. 
§§ 80, 81, 85, a water supply company, 
by contracting to furnish water to the 
city of New York in gross, was held 
to acquire no franchise power or duty 
within such city, especially where the 
procedure prescribed by Greater New 
York Charter § 73, respecting the 
granting of franchises, was not re- 
sorted to. People ex rel. Urban Wa- 
ter Supply Co. v. Connolly, 149 N.Y.S. 
693, 164 App.Div. 163 [aff 149 N.Y-.S. 
563, 86 Misc. 670, and aff 108 N.E. 1105, 
ZA SING Yee Ors 

[b]. Rule applied.—(1) Necessity 
of advertising and receiving bids. 
Nicholasville Water Co. v. Nicholas- 
ville, 36 S.W. 549, 88 .S.W. 430, 18 Ky. 
L. 592. (2) Proceedings of city coun- 
cil; when vote on motion or resolu- 
tion is sufficient, instead of ordinance. 
IJlinois Trust, ete., Bank v. Arkansas 
Cityos 16a 2 ez CO. CxAteiidies4 be RvAn 
518. (3) Sufficiency of published no- 
tice on application for ‘franchise. 
Hall v. Cedar Rapids, 88 N.W. 448, 115 
Iowa 199. 

[c] The number necessary to adopt 
an ordinance granting a waterworks 
franchise has been held to be gov- 
erned by the statute applicable to 
ordinances in general, and not to one 
which provides the means by which 
the erection of waterworks may be 
authorized by a city council. Marion 
Water Co. v. Marion, 96 N.W. 883, 121 
Iowa 306. 

5. Southern California Utilities v. 
City of Huntington Park, 32 F.(2d) 
868 [cert den 50 S.Ct. 36, 280 U.S. 587, 
74 L.Ed. 636]. 

{a] Grant of county supervisors of 
a franchise to construct and maintain 
a water system in the county was 
made aS a mere agent of the state, 
and the agent could not limit the prin- 
cipal’s authority. Southern Califor- 
nia Utilities v. City of Huntington 
Park, 32 F.(2d) 868 [cert den 50 S.Ct. 
36, 280 U.S. 587, 74 L.Ed. 636]. 

6. Wichita v. Wichita Water Co., 
222 EH. 789; Farmers’ i. & T. Co. v. 
Meridian Waterworks Co., 139 F. 661; 
Armour Packing Co. v. Metropolitan 
Water “Co: 1305m. (851,65. C.C.A. 335 
ficent_ den 25.S-6t 4791, 196, U.S! 634, 
49 I..Ed. 354]; Goldsboro v. Moffett, 
49 EF. 213 [rev on other grounds 52 
EF. 560, 3 C.C.A. 202];. Lukrawka, v. 
Spring Valley Water Co., 146 P. 640, 
169, $Cala. 3118, Ann:Cas:1916D) (27:7: 
State ex rel. City of Sedalia v. Public 
Service Commission of Missouri, 204 
S.W. 497, 275 Mo. 201; Superior Wa- 
ter, Light & Power Co. v. City of Su- 
perior, 183 N.W. 254, 181 N.W. 113, 


not be materially changed after the notice, or after 
the question has been submitted to a vote of the peo- 
ple as originally drawn.'? 
company which supplies water to the public must ob- 
tain a permit from the health department of the 
Under a statute which vests the city with 


If required by statute, a 


174 Wis. 257. 


7. City of El Dorado v. Citizens’ 
Light & Power Co., 250 S.W. 882, 158 
Ark. 550; Mellon y. PittSburg, 75 A. 
956, 227 Pa. 7; Pennsylvania Water 
ee v. Pittsburg, 75 A. 945, 226 Pa. 

[a] Acceptance held complete.— 
Where a franchise to construct and 
operate a system for furnishing light 
and water ‘in a city provided that 
grantees within three months begin 
active operations and work in laying 
water mains, erecting lines and poles, 
and - constructing sufficient power 
plant and wells, and if powers grant- 
ed were not exercised within six 
months the franchise should become 
void, the franchise is treated as a 
unit, and its only requirement was 
that work should be substantially 
commenced by the construction of the 
facilities as a single unit within the 
named period, and did not require 
acceptance by commencement of 
work by laying mains, erecting lines 
and poles, ete. City of El Dorado v. 
Citizens’ Light & Power Co., 250 S.W. 
882, 158 Ark. 550. 


8. Superior Water, Light & Power 
Co. v. City of Superior, 44 S.Ct. 82, 
263 U.S. 125, 68 L.Ed. 204 [aff 187 N. 
W. 677, 176 Wis. 626]; Boise Artesian 
Hot & Cold Water Co. v. Boise City, 
Sor POLO tn ION. 280ml Uno.O4 Odean 
1400; South Pasadena v. Pasadena 
on ete, Co; 93 by 490s ataemneal: 

9. Superior Water, Light & Power 
Co. v. City of Superior, 44 S.Ct. 82, 
263 U.S. 125, 68 L.Ed. 204 [aff 187 N. 
W. 677, 176 Wis. 626]; Farmers’ L. 
& T. Co. v. Meridian Waterworks Co., 
139 F. 661; Bellevue Water Co. y. 
Bellevue, 35 P. 693, 3 Idaho 739. 

Protection of franchises generally 
see Constitutional Law § 609. 


10. Schoening v. Paducah Water 
Co., 19 S.W.(2d) 1078, 230 Ky. 453. 


[a] For example, an ordinance 
ereating a waterworks franchise is 
not invalid because it permits net 
annual earnings in excess of the legal 
rate on loans or greater than a rea- 
sonable rate of earnings, or because 
a provision it contains authorizing 
the company to discontinue service 
to delinquent consumers is inappli- 
cable to patrons outside of the city 
limits. Schoening v. Paducah Water 
Co., 19 S.W.(2d) 1078, 230 Ky. 453. 

Grant of licenses or franchises to 
use streets generally see Municipal 
Corporations §§ 3760-3814. 

Il. Hall v. Cedar Rapids, 88 N.w. 
448, 115 Iowa 199. 

12. In re Public Supply of Water, 
etc., 10 Pa.Dist.&Co. 570. 


HI82° [67°CoJ2] 


the exclusive control and regulation of public utili- 
ties located within its boundaries or operated prin- 
cipally for its benefit,'? a water company so located 
or operated need not secure a certificate of authority 
to do business in that city from the public utilities 


commission of the state.14 


[§ 659] b. Consent of Municipality.1® 
company may obtain the right to lay and maintain 
pipes in streets and highways from the legislature 
of the state.t® If the right to lay its pipes and mains 
in the streets of a city or town is granted to a water 
company by its charter or the general statute regu- 
lating the subject, such right cannot in the absence 
of constitutional provision be denied by the munici- 
pality, nor is it necessary to obtain its permission ;** 
and this applies not only to the municipality which 
is to be supplied with water, but also to the laying 


[a] Supply of water by coal com- 
panies.—Where corporations organ- 
ized to mine bituminous coal con- 
struct waterworks and supply water 
for domestic purposes to the inhabit- 
ants of mining villages, they are sup- 
plying water to the public within the 
meaning: of Act April 22, 1905 § 38 
(P. L. p 260) and the Administrative 
Code of June 7, 1923 (P. L. p 498), 
and should obtain a written permit 
from the secretary of health so to 
do. In re Public Supply of Water, 
ete., 10 Pa.Dist.&Co. 570. 

13. See statutory provisions. 

14. Kansas Gas & Hlectric Co. v. 
City of Cherryvale, 221 F. 237, 137 G 
AeA 93. . 

Jurisdiction of public service com- 
missions over water companies see 
infra § 679. 

15. Grants of franchises or licenses 
to use streets generally see Munici- 
pal Corporations §§ 38760-3814. 

16) News York, N. H.. & He RCo: 
yv. Cohasset, Water Co., 103 N.E. 829, 
216 Mass. 291; Gloucester Turnpike 
Co. v. American Pipe Co., 78 A. 708, 
TiN. S.BqQ. 471. 

{a] Turnpike road.—2 Gen. St. 
(1895) p 2202 § 12 authorizes water 
companies created thereunder to lay 
their pipes -beneath such _ public 
streets, roads, ete., as they deem nec- 
essary, free of charge by any person 
or municipality, provided they do not 
unnecessarily interfere with public 
travel, etc., and the consent of the 
corporate authorities of any town 
through which the pipes shall be laid 
be obtained. It was held that a turn- 
pike road which was established upon 
an ancient public highway, which was 
delivered to the turnpike company 
for maintenance and control under 
the toll system was a “public road,” 
within § 12. Gloucester Turnpike Co. 
v. American Pipe Co., 78 A. 708, 77 N. 
J.Hq. 471. 

Rights in streets and highways see 
infra § 667. 

17. Cal.—Marin Water & Power 
Co. v. Town of Sausalito, 143 P. 767, 
168 Cal. 587; South Pasadena v. Pasa- 
dena Land, etc., Co. 93 BP. 490, 152 
Cal. 579. 

Md.—Baltimore v. Baltimore Coun- 
ty Water, etc., Co., 52 A. 670, 95 Md. 
232. 

Mich.—Grand 
Rapids Hydraulic Co., 
66 Mich. 606. 

N.Y.—Walton Water Co. v. Village 
of Walton, 203 N.Y.S. 348, 207 App. 
Div. 708 [aff 203 N.Y.S. 338, 122 Misc. 
294, and rev on other grounds 143 
N.E. 786, 144 N.B. 889, 238 N.Y. 46, 


Rapids v. Grand 
33° N.W. 749, 
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with water.1® 
A water 


i 


[§§ 658-659. 


of mains in the streets of a city or town which is 
situated between the source of supply and the city 
to be served,!® but, if the water company has merely 
the right to lay its mains and pipes, it must obtain 
the consent of the municipality before it can supply it 
If the right to occupy the streets is 
given by statute and the city withholds its formal 
permit, it may be constrained by injunction, partie- 
ularly if the municipal authorities have nothing to 
do but to designate the streets to be used.?° 
statute or the charter so provides the company must 
obtain the consent or permission of the local author- 
ities before occupying the public streets for its pur- 
poses.?! If the company has laid its pipes before the 
enactment of such a statute it need not secure the 
consent of the city.?? 
consent of the city to the_incorporation of the water 


Tera 


Where the statute requires 


555]; St. Mary of the Angels Church, tervening town without obtaining a 


v. Barrows, 124 N.Y.S. 571, 68 Misc. 
545. 

Pa.—New Cumberland Borough v. 
Riverton Consol. Water Co., 81 A. 799, 
232 Pa. 531; Dorrance v. Bristol Bor- 
ough, 73 A. 1015, 224 Pa. 464; Shryock 
vy. North Braddock Borough, 43 Pa. 
Super. 508; Springfield Tp. v. North 
Springfield Water Co., 29 Pa.Co. 614; 
Forty Fort v. Forty Fort Water Co., 
9 Kulp 241. 


Va.—Wheat yv. Alexandria, 
672, 88 Va. 742. 


[a] Thus it immaterial whether a 
borough ordinance, providing for the 
supply of water to the borough, per- 
mits the construction of a water line 
in the streets, where the ordinance 
contains no limitation affecting the 
company’s charter right to enter on 
the streets and lay their mains, since 
water companies are not required to 
obtain permission of the borough to 
lay pipes in the streets, their char- 
ters giving them that right without 
such permission. ' New Cumberland 
Borough v. Riverton Consol. Water 
CormsiieALe 799) 232NPawo ole 


[b] Borough exceeds its powers 
when it undertakes to make the exer- 
cise of the chartered rights of the 
company dependent on the consent of 
the borough council. Shryock v. 
North Braddock Borough, 43 Pa.Su- 
per. 508. 


18. Pelham Manor v. New Ro- 
chelle Water Co., 38 N.E. 711, 143 N. 
Y. 532; Rochester, etc., Water Co. v. 
Rochester, 82 N.Y.S. 455, 84 App.Div. 
TAP [ute Gige GIN haem Lelio Ley casey GN eee 
36, 596]; Tarrytown v. Pocantico Wa- 
reign Co. LAN: Si.0394, 48° Eun 


[a] Most feasible route.—Although 
a water company organized under the 
Transp. Corp. Act could have located 
its line around a city by going 
through a town not named in its cer- 
tificate of incorporation, it is not re- 
quired to do so where such town does 
not lie between its water supply and 
the towns to be supplied with water, 
nor furnish the most feasible route 
between the same. Rochester & L. O. 
Water Co. v. City of Rochester, 68 N. 
By Lig; dG) IN 8G. 


19. Rochester v. Rochester, ete, 
Water Co., 82 N.E. 154, 189 N.Y. 323. 


[a] Rule applied.—Where a stat- 
ute authorizes a water company to 
lay its pipes and mains from the 
source of supply, through the streets 
of intervening cities or towns, to the 
city where its main business of sup- 
plying water is to be carried on, it 
has no right to engage in the sale 
and distribution of water in an in- 


14 8.E. 


license or permit from the proper au- 
thorities, and it will not be allowed 
to supply consumers in a city 
through which its pipes are laid 
against the protest and objection of 
that city, which is maintaining an 
efficient water system of its own, 
and has been granted a statutory mo- 
nopoly of the sale of water within 
its limits. Rochester v. Rochester, 
eo Water Co., 82 N.E. 154, 189 N.Y. 
vo . 

20. Gadsden v. Mitchell, 40 So. 557, 
145 Ala. 137, 117 Am.S.R. 20, 6 L.R.A. 
N.S. 781; Baltimore v. Baltimore 
County Water Co., 52 A. 670, 95 Ma. 


232; Woodbridge Tp. v. Middlesex 
Water Co., (N.J.Ch.) 68 A. 464. 
21. N.J.—Woodbridge Tp. v. Mid- 


dlesex Water Co., (Ch.) 68 A. 464; 
Saddle River Tp. v. Garfield Water 
Co., 32 A. 978; Franklin Tp. v. Nut=- 
Heh Water Co., 32 A. 381, 53 N.J.Ea. 


N.Y.—Village of Bolivar v. Bolivar 
Water Co., 70 N.Y.S. 750, 62 App.Div. 
484; Witcher v. Holland Water 
Works Co., 20 N.Y.S. 560, 65 Hun 624, 
66 Hun 619 [aff 37 N.E. 565, 142 N.Y. 
626]. See People v. Keating, 67 N.Y. 
S. 418, 55 App.Div. 555 [aff 59 N.E: 
1128, 166 N.Y. 601]. 

Pa.—Beaver Valley Water Co. vy. 
Conway Borough, 62 A. 844, 213 Pa. 
225; Lehigh-Coplay Water Co. v. Cop- 
lay Borough, 11 Pa.Dist. 602. 

Va.—Petersburg Vv. Petersburg 
Aqueduct .Co;,+47,-S.B.1 2848, 102 aver 
654. 

Eng.—Hill v. Wallasey Local Bd, 
[1894] 1 Ch. 183; East Molesey Local 
Bd. v. Lambeth Waterworks Co., 
[1892] 3 Ch. 289; Hdgware Highway 
Bd. v. Colne Valley Water Co., 46 L. 
J.Ch. 889; ‘Glover v. “East Londom 
Waterworks Co., 17 L.T.Rep.N.S. 475. 


22. City of New York v. Citizens’ 
Water Supply Co. of Newtown, 198 
N.Y.S. 816, 204 App.Div. 783 [aff 143 
NE. 753, 2387 NOY. 5871. 


[a] Permission to lay pipes in 
adjoining town.—L. (1905) ec 210, 
amending Transp. Corp. L. § 82 subd 
2, so as to make it necessary for a 
water company incorporated under § 
80 to secure the consent of the prop- 
er authorities before laying pipes in 
a town adjoining the town in which 
it had obtained a permit to distribute 
water, does not apply to a company 
that, without obtaining such consent, 
had laid pipes in an adjoining town 
prior to the enactment. City of New 
York v. Citizens’ Water Supply Co. of 
Newtown, 198 N.Y.S. 816, 204 App. 
ca 783 [aff 143 N.E. 753, 237 N.Y. 
5 5 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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company,”* as well as to the privilege to lay pipes 
in the streets, the consent to laying the pipes may be 
given at the same time as the consent to the incorpo- 
ration.4 


[§ 660] c. Rules of Construction.2> A grant of 
a privilege or franchise to a public service water 
company is to be strictly construed against the com- 
pany,** and ambiguities and doubts are to be resolv- 
ed in favor of the publie,?7 but, in the construction of 
a grant of power to condemn private property by 
right of eminent domain,?* the tendency has been 
said to be hberally to construe grants in favor of the 
company.*® <A franchise will not be construed-so as 
to be meaningless,*® and, if a strict construction 
would be highly penal and destructive as to both 
the city and the company, the court will favor a liber- 
al construction to preserve the substantial rights of 
both parties.*+ If material rights have been acquir- 
ed under a certain construction, they will be protect- 
ed by the courts.*?_ A construction of ambiguous pro- 
visions of the franchise by one consumer or benefi- 
ciary is not binding on others who have not acqui- 
esced therein.** 


[§ 661] d. Extent of Territory. A water com- 


23. See supra § 657. 
24. Woodbridge Tp. v. Middlesex 


WATERS 


| right to grant a perpetual utility 
franchise and will not be presumed 
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pany, by its charter or by statute, may be limited to 
the supply of but one municipality or district,** but, 
even under such restrictions, by permissive merger 
with other companies similarly chartered,*® it may 
supply two or more.** In the absence of statutory or 
charter restrictions a water company may supply 
more than one municipality?’ or even supply water 
outside the state of its domicile.?% If the right to 
supply a certain territory and vicinity is given, the 
water company may supply separate municipalities 
in that vicinity,®® and this-right is not lost by the 
acceptance of another incorporation act or statute 
which does not impair its franchise privileges.*° 
Where the charter of a water company authorizes it 
to supply water for a certain city and the towns ad- 
joining, it has been held that the right to supply ad- 
joining townships is given.41 The territory of a 
water company is not extended by a consolidation 
of the town, which it is authorized to supply, with 
another town.*? 


[§ 662] e. Exclusiveness of Rights or Privileg- 
es.4° Where a charter to supply water in a eer- 
tain territory gives the exclusive right, a charter will 
not be granted to another company for that terri- 
tory,** but, where the charter gives an exclusive right 


35. Power of corporations general- 
ly to consolidate see Corporations §§ 
3632-3639. 


Water Co., (N.J.Ch.) 68 A. 464. 

25. Construction of grants of 
franchises generally see Franchises 
§§ 70-80. 

26. Madera Waterworks v. City of 
Madera, 33 S.Ct. 571, 228 U.S. 454, 57 
L.Ed. 915 [aff 185 F. 281]; Long Is- 
land Water Supply Co. v. Brooklyn, 
Me Set. 118, L66-N.Y. 685,..41- Led: 
1165; Southern California Utilities v. 
City of Huntington Park, 32 F.(2d) 
868 [cert den 50 S.Ct. 36, 280 U.S. 587, 
74 L.Ed. 636]; Rogers Park Water 
Go. vi Chicaso, 113i TicApp. 353) In we 
West Easton Spring Water Co., 9 Pa. 
Dist. 546; City of Memphis v. Brow- 
der, (Tex.Commn.App.) 12 S.W.(2d) 
160 [rev on other grounds (Civ.App.) 
4 S.W.(2d) 614]; Green v. San Anto- 
nio Water Supply Co., (Tex.Civ.App.) 
193 S.W. 458; City of Memphis v. 
ERM eee (Tex.Civ.App.) 174 S.W. 

2. 


Grants of exclusive privileges see 
infra § 662. 

27. Knoxville Water Co. v. Knox- 
ville, 26 S.Ct. 224, 200 U.S. 22, 50 L. 
Ed. 253; Pocatello v. Murray, 206 F. 
V2 Washington-Oregon Corp. v. 
Chehalis, 202 F. 591; Mitchell v. Tul- 
sa Water, etc., Co., 95 P. 961, 21 Okl. 
243: In re West Haston Spring Wa- 
ter Co., 9 Pa.Dist. 546; City of Mem- 
phis v. Browder, (Tex.Commn. App.) 
12 S.W.(2d) 160 [rev  on_ other 


grounds (Civ.App.) 4 S.W.(2d) 614];, 


Green v. San Antonio Water Supply 
Co., (Tex.Civ.App.) 193 S.W. 453; 
City of Memphis v. Browder, (Tex. 


Civ.App.) 174 S.W. 982. 
23. Eminent domain generally see 


Eminent Domain 20 C.J. p 501. 


29. Reeves v. Philadelphia Subur- 
ban Water Co., 135 A. 362, 136 A. 526, 
287 Pa. $76. 


30. City of Joseph v. Joseph Wa- 
terworks Co., 111 P. 864, 112 P. 1083, 
57 Or. 586. 

[a] Bule applied.—Where a mu- 
nicipality granted a water company 
in one section of its franchise unlim- 
ited rights to lay pipes, etc., and in 
another section limited this right to 
fifteen years, the limitation will be 
upheld, for a municipality has not a 


to have intended so to do, and anoth- 
er construction would render the lat- 
ter section meaningless. City of Jos- 
eph v. Joseph Waterworks Co., 111 P. 
864, 112 P. 1088, 57 Or. 586. 


31. City and County of Denver v. 
Denver Union Water Co., 38 S.Ct. 278, 
246 U.S. 178, 62 L.Ed. 649. 


[a] For example, a_ franchise 
which purports to establish a mere 
tenancy at sufferance but which gives 
rights and duties consistent with a 
more permanent right will not be 
construed as of so temporary a char- 
acter where the company’s invest- 
ment is large and the city is abso- 
lutely dependent on the continued op- 
eration of the waterworks. City and 
County of Denver v. Denver Union 
Water Co., 38 S.Ct. 278, 246 U.S. 178, 
62 L.Ed. 649. 

32. City of Bethlehem v. City of 
Allentown, 118 A. 643, 275 Pa. 110. 


[a] For example, where a fran- 
chise to a water company has been 
construed for several years as giving 
the company the right to supply wa- 
ter “in the village of Bethlehem 
South and the villages adjoining in 
Saucon, Salisbury, and Hanover 
townships,” the construction cannot 
be questioned, except by the common- 
wealth, even as against a municipal- 
ity which later aequired the fran- 
chise. City of Bethlehem v. City of 
Allentown, 118 A. 643, 275 Pa. 110. 


33. State v. Water Supply Co. of 
Albuquerque, 140 P. 1059, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916E 1290. 


34. Bly v. White Deer Mountain 
Water Co., 46 A. 929, 197 Pa. 80; In 
re Water Companies, 25 Pa.Dist. 571; 
Sowego, Water, ete., Co., 4 Pa.Dist. 
181, 16 Pa.Co. 179; In re Geigertown 
Water Co., 43 Pa.Co. 162; In're Monon- 
gahela Water Co., 9 Pa.Co. 57 (special 


restriction). See Somerville Water 
Co. v. Borough of Somerville, 78 A. 
793, 78 N.J.Hq. 199 (holding that, 


under a statute which provided that 
a corporation might be formed to con- 
struct and maintain waterworks in 
any city, town, village, etc, it was 
doubtful if a water company could 
validly be incorporated to supply two 
towns). 


36. Gring v. Spring Water Co., 20 
Pa.Dist. 891. 

37. Forty Fort v. Forty Fort Wa- 
ter Co., 9 Kulp (Pa.) 241. 

38. Dodge v. Council Bluffs, 10 N. 
W. 886, 57 Iowa 560. 


39. Croyle v. Johnstown Water 
Co., 103 A. 308, 259 Pa. 484. 


40. Croyle y. Johnstown Water 
Co., supra. 

[a] Thus a water company origi- 
nally incorporated under Spec. Act 
April -11,,1866 .CB..L..p 723), to sup- 
ply water to five boroughs and “the 
vicinity,” did not lose its charter 
rights at the adoption of the consti- 
tution of 1873, or by its acceptance 
of Corp. Act April 29, 1874 (P. L 
73), and did not exceed its charter 
rights. by incidentally supplying wa- 
ter in the vicinity of the city into 
which the boroughs were consolidat- 
ed. Croyle v. Johnstown Water Co., 
103 A. 303, 259 Pa. 484. 


41. Plainfield-Union Water Co. v. 
Inhabitants of City of Plainfield, 87 
A. 448, 84 N.J.Law 634. 


“Town” and “township” as synony- 
mous terms see Towns §§ 2, 3. 


42. In re Beauty Spring Water 
Co. 118) NPY -S29.659) ol 4eeA ppsbavemeia 
{appeal gr 118 N.Y.S. 1094, 1387 App. 
Div. 881, and aff 91 N.E. 1101, 198 N. 
Ween 203] 

[a] Thus the incorporation as a 
village of territory, including parts 
of two other towns, to the inhabitants 
of one of which a waterworks com- 
pany was authorized to supply water, 
did not extend the company’s right to 
supply the entire village. In re Beau- 
ty Spring Water Co., 118 N.Y.S. 659, 
134 App.Div. 17 [appeal gr 118 N.Y.S. 
1094, 137 App.Div. 881, and aff 91 N. 
Bi. DLOD, 198) NOY. 443i). 


43. As to franchises generally see 
Franchises §§ 76-79. 


Grants of exclusive privileges to 
use streets generally see Municipal 
Corporations §§ 3779-3781. 

44. In re Bryn Mawr Water Co., 
1 Pa.Dist. 89, 10 Pa.Co. 670. 
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to only part of the territory, another company may 
be authorized to do business in that which is nonex- 
A municipal corporation, unless authoriz- 
ed by the legislature, has no power to grant an ex- 
elusive franchise to a water company,*® but an ex- 
elusive franchise may be granted by the legislature, 
or by a city if legislative authority has been given 
it,#7 and the company will be fully protected not only 
against other incorporated water companies, but also 
unincorporated associa- 
tions,#8 and the city will be bound not to operate a 


clusive.*® 


against individuals and 


WATERS 


property.°* 


system of waterworks of its own during the life of 


Extent of territory supplied by wa- 
ter company see supra § 661. 

45. City of New Castle Water Co. 
v. West New Castle Water Co., 18 Pa. 
Co. 498. 

[a] Adjacent districts.—Although 
a charter granted to a company to 
supply water to a town and adjacent 
districts is, by statute, exclusive as 
to the town, it is not exclusive as to 
the adjacent districts of the town aft- 
er they have been incorporated into 
another town. City of New Castle 
Water Co. v. West New Castle Water 
Co., 18 Pa.Co. 498. 

46. U.S.—Kimball v. Cedar Rap- 
ids, 100 F. 802; Westerly Waterworks 
ConA. Westerly, 80 F. 611; Illinois 


Trust, etc, Bank v. Arkansas City, 
Gn ech 22) COCA ehi dy 3A Ti RoAY 
518; Westerly Waterworks Co. Vv. 


Westerly, 75 F. 181 


Ala.—-Gadsden v. Mitchell, 
557, 145 Ala. 137, 117 Am.S.R. 


40 So. 
20; 6, 


‘R.A.N.S. 781; Greenville v. Greenville 
Water Works Co., 27 So. 764, 125 Ala. 
625. 


Ill.—Rogers Park Water Co. v. 
Chicago, 131 Ill.App. 35. 

Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 90 N.W. 746, 117 Iowa 
250. 

Miss.—Greenville Water-Works Co. 
v. Greenville, 7 So. 409. 

Mo.—Kirkwood v. Meramec High- 
lands Co., 68 S.W. 761, 94 Mo.App. 
Gone 

Mont.—Davenport v. Kleinschmidt, 
13 P. 249, 6 Mont. 502. 

N.Y.—In re Brooklyn, 38 N.B. 9838, 
143 N.Y. 596, 26 L.R.A. 270; Syracuse 
Water Co. v. Syracuse, 22 NE. 381, 
116 N.Y. 167, 5 L.R.A. 546 [error dism 
TAS CED 1153," 154" US. 519) 338i. Wd: 
1077]. 

R.I.—Smith v. Westerly, 35 A. 526, 
ASW RES ASK 

Tex.—Altgelt v. San Antonio, 17 S. 
Wri. Sl. Mexs 436, 13) RA 383 
Brenham vy. Brenham Water Co., 4 8. 
W. 148, 67 Tex. 542. 

Monopolies created by franchises 
see Monopolies §§ 13-45. 

Right of municipality to grant ex- 
clusive franchise generally see Mu- 
nicipal Corporations § 2381. 

47. U.S.—Stein v. Bienville Water 
Supply Co., 34 F. 145 [aff 11 S.Ct. 892, 
141 U.S. Bit, 385 L.Ed. 622]; New Or- 
leans Water- Works Co. v. Ernst, 32 
198 1Gy 

Del.—Thoroughgood v. Georgetown 
Water Go.} 77 A. 720, 9 Del.Ch. 84. 

Miss.—Adams v. Samuel R. Bullock 
& Co., 47 So. 530; Adams v. Samuel 
R. Bullock & Co., 47 So. 527, 94 Miss. 
27, 19 Ann.Cas. 165. 

Okl.—Mitchell vy. Tulsa Water, etc., 
Co., 95 P. 961, 21 Okl. 243. 

Pa.—Tyrone Gas, etc., Co. v. Tyrone 
Borough, 46 A. 134, 195 Pa. 566; Wil- 
liamsport Water Co. v. Lycoming 


Gas, etc., Co., 95 Pa. 35; East Mauch 
Chunk Borough’s Petition, 13 Pa.Dist. 
& Co. 610; In re West Easton Spring 
Water Co., 9 Pa.Dist. 546; In re Union 
Water Co., 12 Pa.Co. 61; In re Levis 
Water Co., 11 Pa.Co. 178; Freeport 
vere Works Co. v. Prager, 3 Pa.Co. 


48. Freeport Water Works Co. v. 
Prager, supra. 


49. Walla Walla vy. Walla Walla 
Water Cos 19°S:Ct7%, 172 US. M43 
L.Ed. 341; St. Tammany Water- 
Works Co. v. New Orleans Water- 
Works Co,, 7 S.Ct. 405, 120 U.S. 64, 30 
L.Ed. 563; New Orleans Water Works 
Co. Vv. Rivers, 6°S:Ct, 273, 115 Us: 674, 
29 L.Ed. 525; Meridian vy. Farmers’ L. 
Sede COs et 43 ii On 4 ©. Co Aaah, 6 
Ann.Cas. 599; Westerly Waterworks 
v. Westerly, 75 F. 181; Fergus Falls 
Water Co. v. Fergus Falls, 65 F. 586; 
Warsaw Water Works Co. v. Warsaw, 
55 N.E. 486, 161 N.Y. 176; SkKaneate- 
les Water Works Co. v. Skaneateles, 
5d. INGE. 2562, 161 Ney. 154, 46 ERA. 
687; Pennsylvania Water Co. v. City 
of Pittsburse,75.A., $45, 226 Ba, 674: 
Mellon y. City of Pittsburg, 75 A. 956, 
227 Pa. 7; Troy Water Co. v. Troy; 50 
A. 259, 200 Pa. 453; Welsh v. Beaver 
Falls Borough, 40 A. 784, 186 Pa. 578; 
Carlisle Gas, ete., Co. v. Carlisle Wa- 


ter Coy 37 A. 82, W822 Pa. iis Union 
Water Co. v. Rochester, 38 A. 136, 180 
Pa. 509; White v. Meadville, 35 A. 


695, 177 Pa. 643, 34 L.R.A. 567. 


[a] Thus an ordinance granting 
the exclusive use of streets, lanes, al- 
leys, and public places to construct 
and operate waterworks for supply- 
ing the streets, lanes, alleys, squares, 
and public places, and for extinguish- 
ing fires, precludes the city not alone 
from granting the right of using its 
streets, ete., to construct and oper- 
ate waterworks for supplying water 
for such purposes, but from itself us- 
ing its streets, etce., for waterworks 
to supply water for such purposes. 
Mitchell v. Tulsa Water, etc., Co., 95 
PuI6L Ss 2IVOKM e243. 


50. Vicksburg Waterworks Co. v. 
Vicksburg, 22 S.Ct. 585, 185 ‘U.S. 65; 


46 L.Ed. 808; Columbia Ave. Sav. 
Fund, etc., Co. v. Dawson, 130 F. 152 


[rev on other grounds 25 S.Ct. 420, 197 
WS. 1178; 49 Led. 713]... American 
Waterworks, etc., Co. v. Home Wa- 
ter Co., 115 F. 171 [appeal dism 24 
SiCt: 855, 194 U.S. 639, 48 L.Ed. 1162]; 
Mobile v. Bienville Water Supply Co., 
30 So. 445, 130 Ala. 379; Atlantic City 
Water Works Co. v. Atla untic City, 39 
N.J.Eq. 367; Pocantico Water-Works 
Co. v. Bird, 4 N.Y.S. 317 [mod 29 N.E. 
246, 1380 N.Y. 249]. 


51. Bennett Water Co. y. Millvale, 
51 A. 1098, 202 Pa. 616 


52. U.S.—Madera Walerw ore v. 
City of Madera, 33 S.Ct. 571, 228 U.S. 
454, 67 L.Ed. 915 [aff 185 Fy 281]; 
Long Island Water-Supply Co. v. 
Brooklyn, 17 S.Ct. 718, 166 U.S. 685, 
41 L.Ed. 1165; Franklin Mirus owas 
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the franchise;*® if it does so it may be restrained by 
injunction®® or the water company may obtain com- 
pensation in damages for the consequent diminution 
or destruction of the value of its franchise and 
Grants of exclusive privileges will not, 
however, be raised by inference or implication, or, 
when expressly granted, extended beyond the exact 
scope of the grant;°? and, hence, unless a franchise 
granted is very clearly made exclusive, it will not 
prevent grants of similar privileges to a rival or com- 
peting company,** or prevent the municipality from 


Peninsular Pure Water Co., 161 F. 
855, 89 C.C.A. 49; Stein v. Bienville 
Water Supply Co., 34 F. 145 [aff 11 
S.Ct. 892, 141 U.S. 67, 35 L.Ed. 622]. 

Conn.—New Hartford Water Co. vy. 
woes Water Co., 87 A. 358, 87 Conn. 
183. 

Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 90 N.W. 746, 91 N.W. 
1081, 117 Iowa 250, 118 Iowa 234 [er- 
ror dism 26 S.Ct. 747, 199 U.S. 600, 50 
L.Ed. 327]. 


Me.—Kennebec Water Dist. v. Wa- 
pe Ae 54 A. 6, 97 Me. 185, 60 L.R.A. 


Mich.—North Michigan Water Co. 
v. City of Escanaba, 165 N.W. 847, 199 
Mich. 286 [cert den 39 S.Ct. 7, 248 U. 
S. 561, 63 L.Ed. 422]. 

N.J.—State v. Consumers’ 
Co., 17 A, 824, 51 N.J.Law 420. 


N.Y.—Matter of Brooklyn, 38 N.E. 
983, 143 N.Y. 596, 26 L.R.A. 270. 

Okl.—Mitchell v. Tulsa Water, ete., 
Co: 095 IPO Gi 2 Ok er 435 

Pa.—Centre Hall Water Co. v. Cen- 
tre; Hall) 40, A 153,50 86NPa ln 4s ae 
zerne Water Co. v. Toby Creek Water 
Co. °24 A. -11T,, 248. <Pa. .568: ines 
Freeport Water-Works Co.’s Appeal, 
18 A. 560, 129 Pa. 605; Emerson vy. 
Com., 108 Pa. 111; Lehigh Water Co.’s 
Appeal, 102 Pa. 515 [aff 7 S.Ct. 916, 
121 U.S. 388, 30 L:Ed. 105975 Intmre 
West Easton Spring Water Co., 9 Pa. 
Dist. 546; Rayburn Water Co. v. 
Armstrong Water Co., 9 Pa.Dist. 24; 
Armstrong Water Co. v. Rayburn Wa- 
ter Co., 24 Pa.Co. 13; Philipsburg Wa- 
ter Co. v. Citizens’ Water Co., 18 Pa. 
Co. 625; City of New Castle Water 
Co. v. West New Castle Water Co., 18 
Pa.Co. 498; Freeport Water Works 
Cos vawera sergsuPar@ouses 

Tex.—City of Memphis v. Browder, 
(Commn.App.) 12 S.W.(2d) 160 [rev 
on other grounds (Civ.App.) 4 S.W. 
(2d) 614]. 

FEing.—Shaw’s Water Co. v. 
ock Magistrates, 2 Macq. 151. 

53. U.S.—Walla Walla v. Walla 
Walla Water Co., 19 S.Ct. 77, 172 U.S. 
1, 438 L.Ed. 341. 

Me.—Rockland Water Co. v. Cam- 
den, etc., Water Co., 15 A. 785, 80 Me. 
544, 1 L.R.A. 388. 

N.J.—Atlantie City Water-Works 
Co. v. Consumers’ Water Co., 15 A. 
581, 44 N.J.Eq. 427. 

N.Y.—In re Brooklyn, 38 N.E. 983, 
143 N.Y. 596, 26 LRA. 270. 


Water 


Green- 


Okl.—Mitchell v. Tulsa Water, ete., © 


Con 9osPs 96a OKI 2435 


Pa.—Philipsburg Water Cot v. Phil- 
ipsburg Borough, 53 A. 347, 203 Pa. 
562; In re Chester’s Appeal, 8 A. 400, 
5 Pa.Cas. 130; Rayburn Water Co. v. 
Armstrong Water Co., 9 Pa.Dist. 24% 
In re Granite Water Co., 12 Pa.Co. 63. 


Tex.—City Water Co. v. State, (Civ. 
App.) 33 S.W. 259. 


Eng.—Richmond Waterworks Co. v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 662-663] 


maintaining its own water supply system.®* <A city 
is not precluded from constructing a water system 
of its own by a franchise which provides that. it 
would not contract with anyone else for a supply of 
water°°® or by a contract that it would not grant to 
anyone else the right to maintain water pipes in the 
The fact that a city had granted the ex- 
elusive right to conduct a waterworks plant in the 
city does not preclude it from permitting a railroad 
or manufacturing company to lay pipes in the streets 
so as to obtain water for its own consumption from 
An exclusive franchise for a defi- 
nite term®S does not prevent the city from issuing 
bonds for and constructing its own waterworks to 
be operated after the franchise expires.®® 
the franchise of a water company is not exclusive, 
the city may not distribute water in that territory if 
expressly forbidden to do so by statute.°° 


streets.°° 


another source.®? 


Richmond, 3 Ch.D. 82. 


fa] Rule applied.—Assignee of 
franchise granted by county super- 
visors to construct and maintain wa- 
ter systems in described territory 
could not enjoin city in such territory 
from constructing water system. 
Southern California Utilities v. City 
of Huntington Park, 32 F.(2d) 868 
[cert den 50 S.Ct. 36, 280 U.S. 587, 74 
L.Ed. 636]. 

54. U.S.—Helena Water Works Co. 
v. Helena, 25 S.Ct. 40, 195 U.S. 383, 49 
L.Ed. 245; Skaneateles Waterworks 
Co. v. Skaneateles, 22 S.Ct. 400, 184 
U.S. 354, 46 L.Ed. 585; Bienville Wa- 
ter-Supply Co. v. Mobile, 20 S.Ct. 40, 
1%5 U.S. 109, 44 L.Ed..92; Town of 
Glenwood Springs v. Glenwood Light 
& Water Co., 202 F. 678, 121 C.C.A. 88, 
L.R.A.1915C 438; Tillamook Water 
Co, VeeTillamook, City, 150 EF. 117,80 
G.C.A. 71; Meridian vy. Farmers’ L. 
ee On. LA SH e O Tgp bi un Orn Anne 2.2, 1K5 
Sioux Falls v. Farmers’ L. & T. Co., 
Peo) ee 21, 100 C.ClA. 3losrtelenay. 
Helena Waterworks Co., 122 F. 1, 58 
CCAS! (ae bas Ct. 40; 1955 UES: 
383, 49 L.Ed. 245]; Newburyport Wa- 
ter Co. v. Newburyport, 103 F. 584; 
Colby University v. Canandaigua, 96 
F. 449; Westerly Waterworks Co. v. 
Westerly, 80 F. 611. 


Ariz.—Phcenix Water Co. v. Phe- 
nix, 84 P. 1095, 9 Ariz. 430 [appeal 
dism 27 S.Ct. 786, 204 U.S. 674, 51 
L.Ed. 674]. 


Colo.—Thomas v. Grand Junction, 
DoE. 665, L3s.ColozA pp. 80. 


Ill—Hughes v. Momence, 45 N.E. 
300, 163 Ill. 535. See also Rogers 
Park Water Co. v. Chicago, 131 I1l. 
App. 35 (holding that the grant of a 
franchise to construct and maintain 
a waterworks system made by a vil- 
lage prior to its annexation to a city 
does not, in the absence of express 
stipulation, exclude the annexing city 
from supplying water from its own 
mains within the limits formerly 
comprehended by such village). 


Mich.—North Michigan Water Co. 
v. City of Escanaba, 165 N.W. 847, 
199 Mich. 286 [cert den 39 S.Ct. 7, 248 
U.S: 561, 63 L.Bd. 422]. 


Minn.—Long v. Duluth, 51 N.W. 913, 
49 Minn. 280, 32 Am.S.R. 547. 


N.Y.—Skaneateles Water Works Co. 
v. Skaneateles, 55 N.E. 562, 161 N.Y. 
154, 46 L.R.A. 687; Syracuse Water 
Co. vy. Syracuse, 22 N.b. 381, 116 N-Y. 
167, 5 L.R.A. 546 [error dism 14 S.Ct. 
Tibo, 154 U.S. 59,138) L,bd, 1077]. 


Okl.—Mitchell v. Tulsa Water, etc., 
GO. /95.P4.961,, 21 OKI 243. 


Pa.—Hastings Water Co. 
tings, 65 A. 403, 216 Pa. 178; 


[67 C. J.—75] 


v. Has- 
Boyer- 


WATERS 


General. 
Although 


town Water Co. v. Boyertown, 50 A. 
189, 200 Pa. 394; In re Millvale, 29 A. 
641, 644, 162 Pa. 374; Fleetwood Wa- 
ter Co. v. Fleetwood, 19 Pa.Dist. 418. 


Wash.—Monroe Water Co. v. Town 
of Monroe, 218 P. 6, 126 Wash. 323; 
North Springs Water Co. v. Tacoma, 
58 P. 773, 21 Wash. 517, 47 L.R.A. 214. 


[a] For example: (1) Where a 
water company several years after it 
had laid its main in the streets of a 
borough, without permission or con- 
tract, agreed to furnish the borough 
with water for fire purposes only for 
a fixed period without new construc- 
tion, the company had no exclusive 
franchise to furnish water to the bor- 
ough under which the borough could 
be restrained from thereafter con- 
structing waterworks of its own un- 
der an amendment of its charter con- 
ferring such right which it did not 
previously possess. Dorrance’ v. 
Bristol Borough, 73 A. 1015, 224 Pa. 
464. (2) That a water company 
erects its plant and proceeds to sup- 
ply water to a particular territory 
pursuant to its charter right. and sub- 
sequently, when a borough is created 
from a portion of the territory, con- 
tinues to supply the inhabitants with 
water and to supply the borough with 
water for fire protection at fixed rates, 
and on the increase of the borough 
extends its mains and builds addition- 
al fire hydrants at the borough’s re- 
quest, does not raise an implied con- 
tract between the water company and 
the borough, excluding the power of 
the borough to supply water by its 
own plant. Bethlehem City Water 
Co. v. Bethlehem Borough, 80 A. 984, 
230 Paw 4545 


55. Washington-Oregon Corp. Vv. 
City of Chehalis, 202 F. 591. 


56.) Citar of Norfolk. ‘vo..Norfolk 
County Water Co., 74 S.E. 226, 113 Va. 
303. 


[a] Iliustration.—A real estate 
company platted land reserving the 
fee in the streets with the right to 
lay water pipes therein, and conveyed 
to a water company “a right of way” 
on and under the streets to maintain 
water pipes, covenanting not there- 
after to grant any other right to 
maintain water pipes in the streets. 
Acts (1901-1902) c 179, annexing the 
land to the city, provided (§ 15) that 
nothing in the act should affect any 
easements previously granted in the 
streets of this annexed territory, and 
that the city should not acquire any 
water mains laid therein except by 
condemnation. The real estate com- 
pany thereafter conveyed all of its 
reserved rights to the city and dedi- 
cated the streets to the public save 
such easements and rights therein as 


Termination of exclusive right. 
provides that the right to enjoy the franchise shall 
be exclusive until the company has paid from its 
earnings a dividend equal to a certain per cent of 
its capital stock,®! the company no longer enjoys an 
exclusive right after it has paid the amount stated 
in the statute.®? 


Loss of exclusive rights by acquiescence. 
company may surrender its exclusive rights by lach- 
es and acquiescence in the invasion of those rights 
to the extent of the invasion.** 


[§ 663] f. Duration and Termination®+—(1) In 
A franchise to a water company, constitut- 
ing as it does contract and property rights,°° cannot 
be recalled at will®® unless, as drawn, it is made sub- 
ject to legislative repeal,°* and the legtslature has 
no power to alter the time for its expiration.°* How- 
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Where a statute 


A water 


had been conveyed to others. It was 
held that the water company had no 
exclusive right to lay mains in the 
street, as against the city. City of 
Norfolk v. Norfolk County Water Co., 
74 S.E. 226, 113 Va. 303. 


57. New Orleans Waterworks Co. 
v. Louisiana Sugar Refinery Co., 35 
La.Ann. 1111; Vicksburg Waterworks 
Co. v. Yazoo, ete:, Ri Co: 51° So. 915; 
96 Miss. 807. 


; He Duration of franchise see infra 


59. City of Vicksburg v. Henson, 
34 S.Ct. 95, 231 U.S. 2595558 wd. 209 
[rev 203 F. °1023, 121 C.C. Ay 6641. 


Power of municipality to operate 
waterworks as affected by mainte- 
nance of private system see Munici- 
pal Corporations § 2306. 


60. Flatbush Waterworks Co. v. 
People, 222 N.Y.S. 665, 220 App.Div. 
784, 129 Mise. 746 [motion gr 159 N. 
Bin 66,. 246 N.Y, 621]. 


61. See statutory provisions. 


62. Dorrance y. Bristol Borough, 
73 A. 1015, 224 Pa. 464; Philipsburg 
Water Co. v. Philipsburg Borough, 53 
A. 347, 203 Pa. 562; Phillipsburg Wa- 
ter Co... v.. Citizens’ Water Co., 41.-A‘ 
979, 189 Pa. 23; Centre Hall Water 
Co. v. Borough of Centre Hall, 40 A. 
153, 186 Pa. 74. 


[a] Thus where a private corpo- 
ration organized to furnish water for 
a borough had for 20 years prior to 
1905 declared and paid dividends at 
the rate of 10 per cent. per annum, 
its exclusive privilege to furnish wa- 
ter in that territory granted by its 
charter was terminated, under the 
act of April 29, 1874, § 34, cl. 3 (P. 
L. 73) providing for the termination 
of an exclusive franchise after a com- 
pany shall have divided among its 
stockholders for five years a dividend 
equal to eight per centum per annum 
upon its capital stock. Dorrance v. 
ie Borough, 73 A. 1015, 224 Pa. 


63. Edgeworth Water Co. v. Bor- 
ough of Sewickley, 164 A. 523, 309 
Pa, 5425. 


64. Of franchises generally see 
Franchises §§ 98-117. 

65. See supra § 658. 

66. City of Livingston v. Monidah 
Trust, 261 F. 966; National Water- 
works Co. v. Kansas City, 65 F. 691; 
naens v. McGrath, 30 So. 792, 128 Ala. 

67. Kennebec Water Dist. v. Wa- 
tervals 54 A. 6, 97 Me. 185, 60 L.R.A. 


68. Superior Water, Light & Pow- 
er Co. v. City of Superior, 44 S.Ct. 82, 
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ever, it may be rescinded for breach of the obliga- 
tions imposed on the company.®® Where the powers 
of a municipal corporation with respect to the length 
of time for which a franchise of this kind may be 
granted is limited, it has no power whatever to ex- 
ceed the specified period,*® and the same applies to 
granting an extension of such a franchise.“! In the 
absence of such a limitation, the grant of a franchise 
for twenty or thirty years is not unreasonable or an 
abuse of diseretion.*? If the duration of a franchise 
“is not limited by the terms of the grant or the law 
of the state, it is perpetual,** but it is not perpetual 
if so limited.74 Where a municipality is without 
power to grant a perpetual franchise to a water com- 
pany, it will not be presumed to have intended to 
do so.7° The duration of a franchise for a specified 
period or uritil the works should be purchased by the 
municipality has been construed to be indeterminate 
as to time.*® Under a statute fixing the maximum 
length of time for which a franchise by the city may 
be granted, a grant for a specified longer period may 
be invalid,*” but, if it is for an indefinite term, the 


grant is valid for the length of time named in the. 


statute.7®: A franchise is not invalid because it is 
to last longer than the term for which the counceil- 
men voting it hold office.*® 


A grant of a franchise for the corporate life of the 
grantee is construed as for a period of time for which 


268 U.S. 125, 68 L.Ed. 204 [aff 187 N. 
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a water company is sold the right 
to lay and maintain pipes through 


8 663 


the company is chartered to exist,®° including ex- 
tensions of corporate life which the company may he 
authorized to secure by its original charter,*? and 
such construction is not altered by the fact that a 
grant to the company’s predecessor was limited to a 
specified number of years.*? 


On the expiration of the franchise by limitation 
the rights under it of both the water company and 
the city cease,** but, where service is continued and 
accepted, a quasi-contractual relation arises which is 
terminable by either party®+ at such time and under 
such circumstances as may be consistent with the 
duty that both owe to the inhabitants of the city;*° 
but so long as the service continues the company is 
subject to regulation by the state or the municipal- 
ity,8® and is bound to supply water adequate to its 
reasonable capacity and at reasonable rates.47 An 
agreement to continue to act under the franchise aft- 
er its expiration is invalid where the constitution of 
the state provides that such rights can be vested only 
through the acquisition of a franchise in a prescribed 
manner.°®® 

Merger of municipalities. Where a town for 
which a franchise to supply water has been given 
subsequently merges with another municipality, the 
consent of the municipality with which the merger 
has been made is not necessary for the continuation 
of the rights given in the franchise.®® 


fifty years. Boise Artesian Hot & — 
Cold Water Co. v. Boise City, 33 S. 


W. 677, 176 Wis. 626]. 

fa] Thus a statute is unconsti- 
tutional if it substitutes an indeter- 
minate permit for a water company’s 
franchise with a city, which provides 
for extension of the term or the pur- 
chase of the waterworks by the city 
on stated conditions, on expiration 
of the specified term. Superior Wa- 
ter, Light & Power Co. v. City of Su- 
peniory 44 1S.Cty82,.263...U.9-,) 125,068 
L.Ed. 204 [aff 187 N.W. 677, 176 Wis. 
626]. 


69. See infra § 664. 


70. Neosho City Water Co. v. Neo- 
sho, 38 S.W. 89, 1386 Mo. 498; Kirk- 
wood vy. Meramec Highlands Co., 68 
S.W. 761, 94 Mo.App. 637. 


[a] Thus a franchise granted by 
a municipal ordinance to a water com- 
pany was held limited to twenty 
years, where the city charter express- 
ly declares that all franchises should 
be limited to such time and the fran- 
chise was ‘‘to such extent as the city 
may lawfully grant the same.” City 
and County of Denver v. New York 
Must. CO;,.90 S.Ols Gol; soo ..o. Lao, 
57 L.Ed. 1101 [rev on other grounds 
187 F. 890, 110 C.C.A. 24]. 


71. Poppleton v. Moores, 93 N.W. 
747, 88 N.W. 128, 62 Neb. 851, 67 Neb. 
388. 


72. Anoka Waterworks, etc., Co. v. 
Anoka, 109 F. 580; Cunningham v. 
Cleveland, 98\F. 657, 39, C.C.A, 211; 
Bartholomew v. Austin, 85 F. 359, 29 
C.C,A. 568; Illinois Trust, etc., Bank 
VP MEICANSAS LODUY wil OU aibk,, 22 bon OAy, 
171, 34 L.R.A. 518; Gadsden v. Mitch- 
el], 40) So. 5504) 145. Alan 137,901 7..Am, 
S.R. 20, 6 L.R.A.N.S. 781; Lackey v. 
Fayetteville Water Co., 96 S.W. 622, 
80 Ark. 108; Reed v. Anoka, 88 N.W. 
981, 85 Minn. 294. 


73. City of Livingston v. Monidah 
Trust, 261 F. 966: 


[a] Grant to lay pipes to supply 
another city.—An ordinance whereby 


the city in order to supply another 
city imports a permanence of right 
if there is no limitation as to the 
matter of time. National Water- 
works Co. v. Kansas City, 65 F. 691. 


74. Bankers’ Trust Co. v. City of 
Raton, 42 S.Ct. 340, 258 U.S. 328, 66 
L.Ed. 642; North Michigan Water Co. 
v. City of Escanaba, 165 N.W. 847, 
199 Mich. 286 [cert den 39 S.Ct.°7, 248 
U.S. 561, 68 L.Ed. 422]; Joseph v. Jo- 
seph Waterworks Co., 111 P. 864, 112 
Pe? L083, 57 Or... 586>)) Barre v. sPerry: 
& Scribner, 73 A. 574, 82 Vt. 301. 


[a] Estoppel to claim perpetual 
franchise.—A waterworks company, 
which accepted from a city a fran- 
chise for twenty-five years, is estop- 
ped to claim that under the state law 
it was entitled to a perpetual fran- 
chise. Bankers’ Trust Co. v. City of 
Raton, 42 S.Ct. 840, 258 U.S. 328, 66 
L.Ed. 642. 


75. Boise City Artesian Hot, etc., 
Water Co. v. BoiSe City, 123 F. 232, 59 
C.C.A. 236; Joseph vy. Joseph Water- 
a a a 111 P. 864, 112, P. 1083, 57 

bis f 


76. Borough of Mt. Union v. Mt. 
Union Water Co., 100 A. 968, 256 Pa. 
516 [aff 63 Pa.Super. 337]. 


77. Boise Artesian Hot & Cold Wa- 
ter Co. v. Boise City, 33 S.Ct. 997, 230 
U.S. 84, 57 L.Ed. 1400. 


78. Boise Artesian Hot & Cold Wa- 
ter Co. v. Boise City, supra. 


[a] Tllustration.—A municipal 
grant to individuals for an indefinite 
term of the right to lay in the city 
streets and to repair the pipes of a 
water distributing system, if affected 
by Idaho Rev. St. (1887) § 2710, pro- 
hibiting corporations from supplying 
a city with water without municipal 
assent, and which nrovides that no 
contract must be made for a term ex- 
ceeding fifty years, is not thereby in- 
effective, but is limited to a term of 


Ct. 997, 230 U.S. 84, 57 L.Ed. 1400. 


79. Illinois Trust, ete. Bank v.. 
Arkansas City, 76 F.. 271, 22 C:GcAG 
171, 34 L.R.A. 518 (single year). 


80. City of Owensboro v. Owens- 
boro Waterworks Co., 37 S.Ct. 322, 243 
U.S. 166, 61 L.Ed. 650. 


81. City of Owensboro v. Owens- 
boro Waterworks Co., supra. 


82. City of Owensboro v. Owens- 
boro Waterworks Co., supra. ; 


83. Bankers’ Trust Co. v. City of 
Raton, 42 S.Ct. 340, 258 U.S. 328; 66 
L.Ed. 642; City Water Co. of Chilli- 
cothe v. City of Chillicothe, Mo., 207 
F503, 125 C.C.A. 165 [aff 196 Fy 234]3 
Des Moines Water Co. v. City of Des 
Moines, 206 F. 657, 124 C.C.A. 445 [aff 
194 FE. 557]; Laighton vi pCityaion 
Carthage, Mo., 175 F. 145; Board of 
Education of City of Somerset v. 
Kentucky Utilities Co., 21 S.W.(2d) 
817, 231 Ky. 484. 


84. Hill v. Elizabeth City, 298 F. 
67; City Water Co. of Chillicothe v. 
Chillicothe, 207 F. 508, 125 C.C.A. 165; 
Laighton v. City of Carthage, Mo., 175 
F. 145; Elizabeth City Water & Power 
Co. v. Elizabeth City, 124 S.E. 611, 188 
N.C. 278. 

85. Hill v. Elizabeth City, 298 F. 
67; Elizabeth City Water & Power 
Sie Feet City, 124 S.E. 611, 188 


86. Laighton v. City of Carthage, 
Mo., 175 F. 145. 

87. Laighton y. City of Carthage, 
Mo., supra. 

88. Board of Education of City of 
Somerset v. Kentucky Utilities Co., 21 
S.W.(2d) 817, 231 Ky. 484. 

89. City of New York v. Citizens’ 
Water Supply Co. of Newtown, 198 
N.Y.S. 816, 204 App.Div. 783 [aff 143 
INGE “TOS pe eo luN.y OSs 

[a] Mlustration.—Where a water 
company’s franchise gave it a right 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eek 


§ 664] 


[§ 664] (2) Forfeiture.°° 


may be enforeced.°? 


willful violations of public duty ;°7 


will not be enforced where the legislature has spe- 
cifically provided another remedy for the particular 
The interest of the public 


wrong complained of.°8 


to lay pipes in towns adjoining the 
town in which it had a permit to dis- 
tribute water, the consolidation of 
these towns into one municipality, un- 
der Greater New York Charter § 1538, 
did not abridge that right, and hence 
it was unnecessary for the company 
to secure consent to lay pipes within 
the territorial limits of any of itthese 
former towns. City of New York v. 
Citizens’ Water Supply Co. of New- 
town, 198 N.Y.S. 816, 204 App.Div. 783 
faff 143 N.E. 753, 237 N.Y. 587]. 

Franchises and privileges as de- 
pendent on consent of municipality 
see supra § 659. 

90. Of franchises. generally see 
Franchises §§ 112-117. 

91. State Trust Co. v. Duluth, .73: 
N.W. 249, 70 Minn. 257; Newsom v. 
City of Rainier, 185 P. 296, 298, 94 Or. 
199. 

“The municipal ordinance or resolu- 
tion which grants a franchise tto a 
public service corporation may also 
comprehend the terms of a contract 
between the municipality and the 
service corporation, prescribing the 
obligations and restraints by which 
each is to be governed, and the condi- 
tions upon which the franchise is 
granited and may be exercised. In so 
far as such an ordinance is merely 
contractual in its nature, it is subject 
to revocation or rescission for such 
material breaches of its terms as 
would justify the rescission of other 
contracts by offended parties in inter- 
est.” Newsom v. Ciity of Rainier, 
supra [quot State v. Birmingham Wa- 
terworks Co., 64 So. 23, 28, 185 Ala. 
388, Ann.Cas.1916D 166]. 


e2. State v. Portage City Water 
Co., 83 N.W. 697, 107 Wis. 441. 


_ 93. Mercantile Trust, etce., Co. v. 
Columbus, 31 S.Ct. 105, 218 U.S. 645, 
54 L.Ed. 1193 [rev on other grounds 
161 F. 135]; Farmers’ L. & T. Co. v. 
Galesburg, 10 S.Ct. 316, 133 U.S. 156, 
83 L.Ed. 573; Montana Water Co. v. 
City of Billings, 214 F. 121 [appeal 
dism 204 0hN 102157139) CCAS 665]; 
Capital City Water Co. v. State, 18 So. 
62, 105 Ala. 406, 29 L.R.A. 743; State 
v. Capital City ‘Water Co., 14 So. 652, 
102 Ala. 231; Palestine Water, ete., 
Co. v. Palestine, 44 S.W. 814, 91 Tex. 
540, 40 L.R.A. 203. 


[a] Supply held sufficient.—In a 
suit by a city to forfeit the franchise 
of a water company on the ground 
that the supply of water was insuffi- 
ecient for the needs of the city, evi- 
dence was held insufficient to support 
a judgment of forfeiture. Gainesville 
Wiatter Co. v. City of Gainesville, 128 
S.W. 370, 103 Tex. 394 [rev (Civ.App.) 
122 S.W. 959, 57 Tex.Civ.App. 257]. 


94. U.S.—Farmers’ L. & T. Co. v. 
Galesburg, 10 S.Ct.’ 316; 133 U.S. 156, 
33 L.Ed. 573; Montana Water Co. v. 
City of Billings, 214 F. 121 [appeal 
dism 224 F. 1021, 139 C.C.A. 665]. 

Ala.—State v. Birmingham Water- 
works Co., 64 So. 23, 185 Ala. 388, Ann. 
Cas.1916D 166; Capital City Water 


A franchise may law- 
fully provide for forfeiture,?! and such provision 
Apart from or because of such 
an express provision the privileges or franchise of a 
water company may be forfeited for failure to fur- 
nish an adequate supply of water,®? or for furnish- 
ing impure water,®* persistent overcharging, 
al “to connect fire hydrants with the main,® ® or other 


, purposes, 


WATERS 


rests.°® 


Poe reise 
sistent.* 
but a forfeiture 


Co. v. State, 18 So. 62, 105 Ala. 406, 
29 L.R.A. 743. 

Minn.—St. Cloud v. Water, etc., Co., 
92 N.W. ne 88 Minn. 329. 

Pa.—Co v. Towanda Water- 
Works, 15 “INe 440, 1 Monag. 500, 22 
Wkly.N.C. 429. 

Tex.—Palestine Water, etc., Co. v. 
Palestine, 44 S.W. 814, 91 Tex. 540, 40 
L.R.A. 203. 

95. State v. New Orleans Water- 
works Co., 31 So. 395, 107 La. 1 [error 
dism 22 S.Ct. 691, 185 U.S. 336, 46 L. 
Ed. 936]. 

[a] Charging iabtes rates instead 
of flat rates.—If a water supply com- 
pany under its franchise and contract 
is required to furnish water at flat 
rates for dwellings, it is guilty of a 
breach of its franchise obligation au- 
thorizing forfeiture, if it willfully and 
persistently charges consumers meter 
rates for such - service. State v. 
Birmingham Waterworks Co., 64 So. 
23, 185 Ala. 388, Ann.Cas.1916D 166. 

{[b] Illegal combination to fix price 
of service would subject the franchise 
to forfeiture. State v. Birmingham 
Wiaterworks Co., 64 So. 23, 185 Ala. 
388, Ann.Cas.1916D 166. 


96. Village of Bolivar v. Bolivar 
Water Co., 70 N.Y.S. 750, 62 App.Div. 
484. 

97. City of Livingston v. Monidah 
Trust, 261 F. 966; Murray v. City of 
Pocatello, 214 F. 214, 130 C.C.A. 628 
{aff 206 F. 721; State v. Birmingham 
Waterworks Co., 64 So. 23, 185 Ala. 
388, Ann.Cas.1916D 166; Falmouth v. 
Falmouth Water Co., 62 N.E. 255, 180 
Mass. 325; City Water Com Ne State, 
(Tex.Civ. App.) 33 S.W. 259. 


[a] For example, the failure of a 
water company to elect directors or 
officers, or to hold any meetings, or 


to perform any corporate act, for 
nearly eight years, and an atitempt to 
sell and surrender all its property to 
another corporation, is a willful vio- 
lation of corporate duties, entitling 
the state to demand a forfeiture of 
its charter. City Water Co. v. State, 
(Tex. Ciy. App.) 33-5.W.. 259. 


[b] Discrimination.—(1)  Unrea- 
sonable discrimination in service and 
charges, although not expressly for- 
bidden by the franchise of a water 
company, would be an implied breach 
of its franchise duties subjecting its 
franchise to _ forfeiture. State -v. 
Birmingham Waterworks Co., 64 So. 
23, 185 Ala. 388, Ann.Cas.1916D 166. 
(2) If within the limit of rates fixed 
by an ordinance-contract and by its 
right to a reasonable compensation a 
water company capriciously and op- 
pressively, for ulterior and unlawful 
discriminates so as_ to 
wrong and injure consumers, it would 
plainly abuse its franchise, and the 
inquiry in such a case would be as 
to whether it might not be punished 
by indictment or process to revoke or 
annul its franchise. State v. Birming- 
ham Waterworks Co., 51 So. 354, 164 
Ala. 586, 27 L.R.A.N.S. 674, 137 Am.S. 
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must be the foundation on which a forfeiture 
To justify a forfeiture it must be shown 
that the company has willfully abused its franchise,* 
although particular breaches, even if willful, might 
not of themselves be ground for forfeiture ;? where 
failure to supply wholesome water is a ground, the 
failure must be shown to have been willful and per- 
If a duty sought to be imposed on the wa- 
ter company does not arise by clear implication, a 
failure in good faith to perform it cannot be regard- 
ed as a willful breach of duty ;* 
dure is to determine in an appropriate action whether 


The proper proce- 


R. 69, 20 Ann.Cas. 951. 

98. State v. Galena Water Co., 65 
P. 257, 63 Kan. 317; Topeka v. Topeka 
Water Co., 49 P. 79, 58 Kan. 349; New- 
ark v. Newark, etc., Water Works Co., 
6 Ohio S.&C.P.D. 518, 4 Ohio N.P. 341; 
State v. Morris, 11 S.W. 392, 73 Tex. 
435; State v. Janesville Water Co., 
66° N.W. 512, 92 Wis. 496, 32 LRA. 
391. ° 

99. Gainesville Water Co. v. City 
of Gainesville, 128 S.W. 370, 103 Tex. 
394 [rev on other grounds 122 S.W. 
959, 574 Tex.Civ. App. 2571: 

1. Gainesville Water Co. v. City of 
Gainesville, supra. 

2. State v. Birmingham Water- 
works Co., 64 So. 238,-185 Ala. 388, 
Ann.Cas.1916D 166. 

{a] Failure to supply particular 
person.—The willful refusal of a wa- 
ter company to supply a particular 
person with water is not ground for 
forfeiting its franchise unless such 
refusals are shown to be _ willful, 
numerous, and repeated, after reason- 
able and proper demands. State v. 
Birmingham Waterworks Co., 64 So. 
23, 185 Ala. 388, Ann.Cas.1916D 166. 


[b] Neglect to supply fire 
hydrants.—The willful neglect of a 
water supply company to supply six 
fire hydrants with sufficient water 
pressure would not authorize a for- 
feiture of its franchise in the absence 
of circumstances of abuse or aggrava- 
tion. State v. Birmingham Water- 
works Co., 64 So. 23, 185 Ala. 388, Ann. 
Cas.1916D 166. 


3. Gainesville Water Co. v. City 
of Gainesville, 128 S.W. 870, 103 Tex. 
394 [rev on other grounds 122 S.W. 
959, 57 Tex.Civ App: 257 ]i* 


[a] City’s freedom from epidemics 
as evidence of water’s purity. Where 
an expert who examined a sample of 
water allegedly taken from the water 
company’s system testified that it 
contained germs which would serious- 
ly affect the public health, it was held 
that the fact that no epidemics had 
occurred in the city justified the con- 
clusion that the sample tested did not 
fairly represent the supply furnished 


‘by the company and was a rebuttal to 


a claim that the water was continu- 
ously polluted. Gainesville Water Co. 
v. City of Gainesville, 128 S.W. 370, 
103 Tex. 394 [rev on other grounds 
122 S.W. 959, 57 Tex.Civ.App. 257]. 


4 State v. Birmingham Water- 
works Co., 64 So. 23, 185 Ala. 388, 
Ann.Cas.1916D 166. 


[a] Laying service pipes.—(1) Be- 
fore it is determined that the water 
company has such a duty, its failure 
to lay service pipes from its mains 
tto the property of applicants for wa- 
ter is not such a willful breach of its 
franchise duty as to be ground for 
forfeiting its franchise. State v. 
Birmingham Waterworks Co., 64 So. 
23, 185 Ala. 388, Ann.Cas.1916D 166. 
(2) Duty to lay service pipes gen- 
erally see infra §§ 670, 671. 
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the duty exists,> and, if it is determined to exist, a 
subsequent violation would be ground for forfeiture 
of ‘the franchise. If insolveney of the water com- 
pany is the ground for forfeiture, the company must 
be shown to be in such a financial condition as to 
make it reasonably certain that it is unable to per- 
form its contract.* : 

Decree that franchise is perpetual® does not mean 
that it may not be lost or forfeited for breach of duty 
by the company.® 

Appointment of receiver. Where a receiver for 
the water company has been appointed with the con- 
sent of the city, the city cannot insist on a forfeiture 
of the franchise for the nonsupply of water.*° 


Franchise separable from contract. Where a 
franchise and contract with a water company are sep- 
arable, the city may enforce a forfeiture of the 
franchise, although it has failed to perform its part 
of the contract. ‘<ae 

Proceedings to enforce. Breach of duty will not 
ipso facto terminate the franchise,** and, if no meth- 
od cf procedure for forfeiture is provided for, the 
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[§ 664 


city or state must resort to the proper judicial pro- 
ceedings,'® but where the franchise provides that 
it may be forfeited by the city council for breach, a 
repealing ordinance declaring the franchise ordi- 
nance void is sufficient.1* Long acquiescence by the 
city in the company’s failure to fulfill certain of its 
obligations may operate as a waiver of the right to 
enforce a forfeiture by reason thereof.t®> Under a 
franchise which contemplates that notice of breach 
of duty shall be served.on the water company, the 
city need not serve notice on the trustee or president 
of the company, but service on the superintendent is 
sufficient.1° If a constitutional provision limits the 
parties interested in the forfeiture of a franchise to 


the state and the city,!7 a statute authorizing a for- 


feiture on the complaint of any person is unconstitu- 
tional.t® Mortgagees of a water company’s plant are 
necessary parties to a suit by the city to annul the 
company’s franchise.t® Although the court may ad- 
judge a charter forfeited, it has the power, if pub- 
lic necessity demands, to suspend the enforcement of 
the judgment until arrangements can be made by the 
city to obtain another water supply.?° 


5. State v. Birmingham Water- 
works Co., 64 So. 23, 185 Ala. 388, Ann. 
Cas.1916D 166. 

6 State v. Birmingham Water- 
works Co., supra. 

7. Gainesville Water Co. v. City of 
Gainesville, 128 S.W. 370, 103 Tex. 
394 [rev on other grounds 122 S.W. 
959, 57 Tex.Civ.App. 257]. 

[a] Evidence held insufficient to 
support a finding that the company 
because of insolvency was unable to 
fulfill its franchise obligations. 
Gainesville Water Co. v. City. of 
Gainesville, 128 S.W. 370, 103 Tex. 
B94 ~rey. 122 —S..W.,, 959, 5) TexCiv. 
App. 257]. 

[b] Determination of insolvency.— 
In a suit by a city to forfeit the fran- 
chise of a water company on the 
ground that, because of insolvency, 
the company was unable to fulfill its 
franchise obligations, the existence of 
such insolvency and consequent dis- 
ability is not to be determined from 
the value of the bonds of the com- 
pany or the question of their pay- 
ment, except in so far as it may affect 
the ability of the company to perform 
its contract. Gainesville Water Co. v. 
City of Gainesville, 128 S.W. 370, 103 
Tex. 394 [rev on other grounds 122 
S.W. 959, 57 Tex.Civ.App. 257]. 

8. Duration of franchise generally 
see supra § 663. 

9. City of Livingston v. Monidah 
Trust, 261 F. 966. 


16. Illinois Trust, ete., Bank v. 
Burlington, 101 P. 649, 79 Kan. 797. 


[a] Illustration.—Where a water- 
works company, having a contract 
with a city, shut down its plant on 
the ground that the earnings were in- 
sufficient to meet operating expenses, 
and a receiver was appointed with the 
city’s consent, who operated the plant, 
such receiver was in a sense a trustee 
for the city and the company and the 
city was not in a position to insist on 
a forfeiture for the nonsupply of wa- 
ter, nor to claim damages from the 
company as if no water had been fur- 
nished. Illinois Trust & Savings 
Bank v. City of Burlington, 101 P. 
649, 79 Kan. 797. 

11. Montana Water Co. y. City of 
Billings, 214 F. 121 [appeal dism 224 
BY 1020, 139 C:ClAS 665]. 


[a] MNlustration.—Where an ordi- 
nance granted a franchise to com- 
plainant to use the city streets for a 
water system and vend wholesome 
water, and also contained a contract 
requiring the city to buy the system 
after twenty years or renew the con- 
tract, the contract and franchise were 
separable, and defendant’s failure to 
perform did not preclude it from 
claiming a forfeiture of the franchise 
for complainant’s failure to furnish 
pure water and an adequate pressure 
and supply. Montana Water Co. v. 
City of BHlings, 214 F. 121 [appeal 
dism 224 F. 1021, 139 C.C.A. 665]. 


12. Hatfield v. People’s Water Co., 
145. P. 164, 25 CaliApp. ‘711: Hatfield 
v. People’s Water Co., 144 P. 300, 25 
Cal- App: 7 b02:erbalye av... ClingroLeGar= 
thage, 128 S.W. 265, 143 Mo.App. 564; 
Newsom v. City of Rainier, 185 P. 296, 
94 Or. 199. 


13. City of Livingston v. Monidah 
Trust, 261 HE. 966; Montana Water 
Co. v. City of Billings, 214 F. 121 [ap- 
peal dism 224 F. 1021, 139 C.C.A. 665]; 
Hatfield v. People’s Water Co., 144 P. 
300, 25 Cal.App. 502; Newsom y. City 
of Rainier, 185 P. 296, 298, 94 Or. 199. 


“But in so far as it grants a fran- 
chise, or consents to the exercise of a 
franchise granted on that condition 
by the state Legislature, it cannot, at 
least in the a’sence of express au- 
thority, be revoked by the municipal- 
ity for the grantee’s misconduct so as 
to annul the franchise—a _ result 
which can be accomplished only by 
judicial action at the instance of the 
state, or contingently at the suit of 
the municipality.” Newsom v. City 
of Rainier, supra [quot State v. 
Birmingham Waterworks Co., 64 So. 
Oo 185 Ala. 388, Ann.Cas.1916D 

[a] Alleging breach of “franchise 
contract” instead of breach of “fran- 
chise.’’-—In proceedings to forfeit the 
franchise of a water supply company 
for violating its franchise, it is nat 
material that the misconduct alleged 
is charged to be a breach of the com- 
pany’s “franchise contract,” instead 
of merely its franchise, they being 
the same, or that the prayer for relief 
asks a forfeiture of the “ffanchise 
contracts.” State v. Birmingham 
Waterworks Co., 64 So. 28, 185 Ala. 


388, Ann.Cas.1916D 166. 


14. Newsom v. City of Rainier, 185 
P. 296, 94 Or. 199. 

[a] Findings by council.—Where 
a franchise ordinance conferred ex- 
press authority on a city council to 
revoke the franchise when in its judg- 
ment it had been breached, the find- 
ings on which it must be concluded 
that council acted in passing the or- 
dinance annulling and revoking the 
franchise ordinance are binding on 
the court. Newsom v. City of 
Rainier, 185 P. 296, 94 Or. 199. 


15. Daly v. City of Carthage, 128 
S.W. 265, 143 Mo.App. 564. 


[a] Thus, where a city ordinance 
granting a franchise to maintain a 
water plant provided that, if the hold- 
er of the franchise within a given 
time should not expend one hundred 
thousand dollars in improving and ex- 
tending the system, the franchise 
should be null and void, the city’s long 
acquiescence ‘in the failure of the 
holder of the franchise to make the 
improvements without taking steps 
to secure the annulment waived the 
provision. Daly v. City of Carthage, 
128 S.W. 265, 143 Mo.App. 564. 

16. Illinois Trust, etc., Bank v. 
Pontiac, 112 Ill.App. 545 [aff 72 N.H. 
401, 212, TNE S26). 

meee generally see Notice 46 C.J. 
p ‘ 

Process generally see Process 50 C. 
J. p 432. 

17. See constitutional provisions. 

18. Hatfield v. People’s Water Co., 
144 P. 300, 25 Cal.App. 502. 

19. El Reno v. El Reno Water Co., 
06 P26. 14 Okabe. 

20. Ennis Waterworks v. City of 
Ennis, (Civ.App.) 186 S.W. 513 [aff 
144 S.W. 930, 105 Tex. 68 (appeal dism 


$4 S.Ct. 16%, 283 U.S: 652, 58 = Webs 
1139) ]. 
[a] Thus, on adjudging the in- 


validity of a franchise granted by a 
city to a waterworks company which 
furnished ‘the city and its inhabitants 
water through mains belonging in 
part to the city from its lakes, and 
forfeiting its charter, the court had 
power, in view of the public necessity 
existing for obtaining water for 
domestic and city uses, to suspend the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 


§ 665] 


_ [§ 665] 4. Rights, Powers, and 
General. 


those specifically conferred.?* 


A water company has only such rights as 
are granted in its charter or franchise,?? including 
not only those expressly granted, but also such in- 
cidental ones as are necessary to carry into effect 
It may enter into 
contracts and engage in transactions which are in- 
eidental or auxiliary to its main business,?* such as 
eutting and storing ice from its reservoirs?® or fur- 
nishing water power,?® but it has no authority to 
engage in the sale of water power when such is 
outside of its legitimate corporate business.?* 
thority to engage in pursuits usually outside a wa- 
ter company’s powers may be given by the legisla- 
ture,75 and so a company may supply both gas 
and water if incorporated for such a dual purpose.” 
The fact that the ordinance granting the franchise 
does not directly refer to the rights granted in the 
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Duties?!—a. In 
nance.®° 


Au- 


charter does not prevent the company from exer- 


enforcement of the judgment until 
other arrangements could be made to 
obtain another water supply, on con- 
dition that the city pay the water 
company the reasonable value of the 
use of the water necessary to supply 
the public and prevent fires, and per- 
mit it to use during such period with- 
<out cost the city’s mains and lakes. 
Ennis Waterworks v. City of Ennis, 
(Civ.App.) 136 S.W. 513 [aff 144 S.W. 
930, 105 Tex. 63 (appeal dism 34 S.Ct. 
161. 233 U.S: 652. 58. hd 1139) ]. 


21. Of public utilities generally see 
Public Utilities §§ 12-19. 

22. Terre Haute Paper Co. v. Terre 
Haute Waterworks Co., 110 N.E. 85, 62 
Ind.App. 263. 

fa] Bunning of mill is beyond the 
powers of a water company author- 
ized to purchase and hold a mill 
privilege on a pond so as to enable it 
to dam the pond. Gloucester Water 
Supply Co. v. Gloucester, 60 N.E. 977, 
179 Mass. 365. 


Construction of grants see supra § 
660. 

23. S. O. & C. Co. v. Ansonia Wa- 
ter Co:,.. 78! A, ~ 432,. 83 Conn.» 611); 
Niagara County Irr., etc., Co. v. Col- 
lege-Heights Land Co., 98 N.Y.S. 4, 
111 App.Div. 770; People v. Kirk, 122 
N.Y.S. 604, 65 Mise. 657 [aff 119 N.Y. 
S. 862, 136 App.Div. 45]. 

[a] Protection of property.—A wa- 
ter eompany has not only the right 
but the duty to protect its property 
from damage when the public health 
is involved. Mfann y. Des Moines Wa- 
ter Co., 202 F. 862, 120 C.C.A. 220. 


24. S. O. & C. Co. v. Ansonia Wa- 
ter Co., 78 A. 432, 83 Conn. 611; Peo- 
ple v. Kirk, 122 N.Y.S. 604, 65 Misc. 
657 [aff 119 N.Y.S. 862, 136 App.Div. 
45]. 

{a] Irrigation system and supply 
for domestic use.—A water company 
/may lawfully carry on at the same 
time two separate and distinct sys- 
tems of public service in different 
places or for different uses in the 
same territory, aS by operating an ir- 
rigation system and pipe system to 
furnish water for domestic use, and 
its so doing cannot affect the rights 
of stockholders as defined by its by- 
laws. Riverside Land Co. v. Jarvis, 
163 P. 54, 174 Cal. 316. 


25. People ex rel. Goff v. Kirk, 122 
N.Y.S. 604, 65 Mise. 657 [aff 119 N.Y.S. 
862, 136 App.Div. 45]. See Shaaber v. 
Angelica Water Co., (Pa.) 17 A. 209 
(where a bill to cancel a lease given 
by a water company to an ice com- 
pany permitting the latter to remove 
ice from the dam was dismissed). 


See also United States Cast Iron Pipe 
& Foundry Co. v. Henry Vogt Mach. 
Co., 206 S.W. 806, 182 Ky. 473 (where 
it was agreed by the parties to the 
litigation that the water company un- 
der its articles of incorporation and 
franchise had authority to operate an 
ice plant). 

26. S. O. & C. Co. v. Ansonia Wa- 
tersCo., 1S, Ay 492,93, Conn. 6405 


[a] Tllustration.—Defendant water 
company, organized for the purpose 
of supplying water toa city, agreed to 
furnish to a manufacturing company 
water power to operate its factory, 
and for that purpose constructed an 
artificial ditch below its dam and 
above the manufacturing plant so as 
to withhold water to divert to the 
factory; the manufacturing company, 
in consideration thereof, granted to 
defendant all of its water rights in 
the'stream and agreed to maintain 
one of its dams which was used for 
the purpose of supplying water to the 
city. It was held that defendant’s 
contract with the manufacturing com- 
pany was so connected with the pur- 
pose for which defendant was or- 
ganized that neither the contract nor 
defendant’s acts thereunder were ul- 
tra vires. The undertaking was not 
independent and unrelated to the pur- 
poses for which defendant was char- 
tered, but was one which was col- 
lateral and auxiliary to its main pur- 
pose, and adapted to accomplish that 
purpose the more advantageously, S. 
O. & C. Co. v. Ansonia Water Co., 78 
A, 432,283. CONN. 644. 


27. Boonton v. United Water Sup- 
ply Co., 64 A. 1064, 70 N.J.Eq. 692; 
Boonton v. Boonton Water Co., 61 A. 
390, 69 N.J.Eq. 23 [aff 64 A. -1064, 
70 N.J.Eg. 692]; Smith v. Barre Wa- 
GEL"CO., 50 A LOD, Co, V ts, O10. 


28. Olmsted v. Proprietors Morris” 


Aqueduct, 47 N.J.Law 311. 


29. Tyrone Gas & Water Co. v. 
oy oie of Tyrone, 149 A. 713, 299 Pa. 


Gas companies generally see Gas 
28 C.J. p 545. 


30. New Cumberland Borough v. 
Riverton Consol. Water Co., 81 A. 799, 
232 Pa. 531. 


31. Mann v. Des Moines Water Co., 
202 F.. 862, 120 C.C.A. 220; Watuppa 
Reservoir Co. v. Fall River, 28 N.E. 
257, 154 Mass. 305, 13 L.R.A. 255. 


[a] Appropriation.—(1) A water 
company having made one appropria- 
tion of waters of a stream when it 
elected to take the water at a certain 
point did not fully exercise all of its 
rights in the premises, and can make 
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cising charter rights not inconsistent with the ordi- 
Ordinarily the water company may exer- 
cise control over the source of its supply,*?! but if it 
has no legislative grant to a source of supply, it has 
no right to it after the city to whom the grant had 
been given withdraws its permission,®”? and if it has 
never condemned the stream or any portion of it 
relied on for the supply, its rights as against another 
company seeking to appropriate water from the 
stream are mereiy those of a riparian owne 
prohibited by statute, a water company cannot trans- 
port or divert water out of the state.** A mere legis- 
lative permission to a municipality to buy water be- 
stows no right to divert water from a stream on the 
seller,?® but the water company may receive what- 
ever right the municipality had to divert water by 
reason of its contract with it.?° 
pany must render adequate service,*" irrespective of 


ay 


(by 


The water com- 


a second election to take the waters 
at another point. Gring v. Sinking 
Spring Water Co., 113 A. 435, 270 Pa. 
Doge (2) Stream from spring on 
plaintiffs’ land from which the water 
flowed in a defined stream for 500 feet 
to a public road, thence by a flume or 
headrace under and across the road 
to another piece of plaintiffs’ land, 
thence across the latter to property of 
defendant water company, where it 
was stored in a reservoir, held not to 
constitute a “private water supply’ 
within Act April 29, 1874 (P. L. 73), 
as amended by Act May 16, 1889 (P. 
L. 226; Pa. St. 1920, § 5933), with- 
holding from water companies the 
right to appropriate private springs 
and water supplies. Gring v. Sinking 
ae Water Co., 113 A. 435, 270 Pa. 
‘ 


32. Stolz v. Syracuse, 111 N.Y.S. 
467, 59 Misc. 600 [aff 119 N.Y.S. 1146, 
134 App.Div. 993 (aff 94 N.E. 1099, 201 
N.Y. 512) ]. 

33. Phillipsburg Water Co. v. Citi- 
zens’ Water Co., 41 A. 979, 189 Pa. 23. 


34. McCarter vy. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
14 L.R.A.N.S. 197, 118 Am.S.R. 754, 
10 Ann.Cas. 116 [aff 28 S.Ct. 529, 209 
U.S. 349, 52 L.Ed. 828, 14 Ann.Cas. 
560]. 

[a] Such statute is constitutional. 
—McCarter v. Hudson County Water 
Co., 65 A. 489, 70 N.J.Eq. 695, 14 L.R.A. 
N.S. 197, 118 Am.S.R. 754, 10 Ann.Cas. 
116 [aff 28 S.Ct. 529, 209 U.S. 349, 52 
L.Ed. 828, 14 Ann.Cas. 560]. 


35. Weidman Silk Dyeing Co. v. 
East Jersey Water Co., 91 A. 388 [rev 
on other grounds 96 A. 1103, 88 N.J. 
Law 400]. 


36. Wilson v. East Jersey Water 
Co., 79 A. 440, 78 N.J.Eq. 329. 


37. Thoroughgood vy. Georgetown 
Water Co., 77 A. 720, 9 Del.Ch. 84; 
Long Branch Commission y. Tintern 
Manor Water Co., 62 A. 474, 70 N.J.Eq. 
71; Middlesex Water Co. v. Board of 
Public Utility Com’rs, 140 A. 254, 6 
N.J.Mise. 51. “A company which 
seeks and obtains a franchise to sup- 
ply a certain territory with water for 
public and domestic uses is under a 
moral, and in my judgment a legal, 
obligation to furnish a supply which 
shall be equal to all emergencies 
which may be reasonably anticipated, 
including unusual droughts and un- 
usual conflagrations, and to bear con- 
stantly in mind the prospective in- 
crease in population and a consequent 
increased demand for water.’’ Terre 
Haute Paper Co. v. Terre Haute Wa- 
terworks Co., 110 N.E. 85, 88, 62 Ind. 
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its financial condition,?® and must so maintain its 
plant as to be efficient for that purpose.*® 


[§ 666] b. Rights of Way. A public service water 
company has no inherent right to convey its product 
‘upon or across private property,*® but a right of 
.way for this purpose may be acquired by grant or 
license from the owner of the property to be travers- 
ed,*+ or the power of eminent domain may be exer- 
Where the company obtains a right of way 
‘by grant, it must continue to fulfill the conditions 
.of the grant as long as it enjoys the easement.*? A 
license to lay water mains across land may be grant- 
‘ed by parol,** but it may be revoked.*® 
use 1S permissive, an easement by prescription can- 
A recognition by the water com- 


-eised.*? 


‘not be acquired.*® 


‘App. 263 [quot Chancellor Pitney in 
~Long Branch Commission v. Tintern 
Manor Water Co., 62 A. 474, 476, 70 
NGS EEGs 71 1. 

[a] High public duty. — Water 
companies undertaking to supply wa- 
ter service to dwellers in towns and 
cities have a high public duty. Ala- 
bama Water Co. v. Knowles, 124 So. 
96, 220 Ala. 61. 


38. Middlesex Water Co. v. Board 
of Public Utility Com’rs, 140 A. 254, 
6 N.J.Misc. 51. 

39. Thoroughgood v. Georgetown 
Water Co., 77 A. 720, 9 Del.Ch. 84. 

40. City Water Co. v. Silverfarb, 
128 Ill.App. 215. 

‘41. CGal.—Southern Pac. R. Co. v. 
Spring Valley Water Co., 159 P. 865, 
SUES CORN EAR IE 

Ky.—Bell v. Louisville Water Co., 

96 S.W. 572, 29 Ky.L. 866. 


Me.—Rockland Water 
son, 69 Me. 255. 


Mont.—Great Falls Waterworks Co. 
v. Great Northern R. Co., 54 P. 963, 
21 Mont. 487. 


N.Y.—Taylor v. Larchmont Water 
Go, 83) N.Y-S. 712, 86 App Div. 63515 
Rochester, etc., Water Co. v. Roches- 
ter, 82 N.Y.S. 455, 84 App.Div. 71 [aff 
68 N.E. 117, 1124, 176 N.Y. 36, 596]. 


Eng.—Glasgow v. Glasgow, etc., R. 
Co., [1895] A.C. 376. 


[a] Receipt for damages.—aA land- 
owner’s receipt for a certain sum “in 
full for damages” has been held 
equivalent to a grant. Rockland Wa- 
ter Co. v. Tillson, 69 Me. 255. 


[b] “Augmentations” to system.— 
A deed by which an owner of land 
grants “the right of constructing wa- 
terworks upon said land, as at pres- 
ent existing, including a reservoir 
and pipes laid and passing upon said 
property, the right of passage or en- 
try upon said land, at any time of the 
year, to repair the said reservoir, 
pipes and tubes for the service of said 
waterworks and actually ‘in existence 
nee A: on payment whenever 
they make repairs or augmentations 
to said waterworks such damages as 
may be the result thereof’ does not 
include the right of adding a branch 
to the system in another part of the 
jands. The ‘augmentations” extend 
only to the pipes, etc., in existence 
at the time of the execution of the 


Cox ave i= 


deed. Prévost v. Belleau, 14 Que.K.B. 
526. 
[c] Grant of right of way by rail- 


road company.—Southern Pac. R. Co. 
v. ‘Spring’ Valley Water Co.; 159' P: 
865, 173 Cal. 291; Rochester, etc., Wa- 
ter Co. v. Rochester, 82 N.Y.S. 455, 84 
App.Div. 71 [aff 68 N.E. 117, 1124, 
DIGUNESS. 36, 2596) 
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pany.*® 


Where the 


[a] 
Taylor v. Larchmont Water 
N.Y.S. 712, 86 App.Div. 631. 


Acquiescence of landowner.— 
Co., 33 


42. Del. — Thoroughgood  v. 
Georgetown Water Co., 77 A. 720, 9 
Del.Ch. 84. 


Mass.—Benson v. Great Barrington 
Fire Dist., 67 N.E. 876, 188 Mass. 590; 
Woodbury v. Marblehead Water Co., 
15 N.E. 282, 145 Mass. 509. 


N.J.—Paterson v. West Orange Wa- 
ter Co., 87 A. 104, 84 N.J.Law 460; 
Slingerland v. Newark, 23 A. 129, 54 
N.J.Law 62; Lehigh Valley R. Co. v. 
Orange Water Co., 7 A. 659, 42 N.J. 
Hq. 205. 

N.Y.—Pocantico Water-Works Co. 
Ve. Bird, 29° Ni 246°" 130 Ny. 249; 
Citizens’ Water-Works Co. v. Parry, 
13 N.Y.S. 490, 59 Hun 202 [rearg den 
15 N.Y.S. 579, 60 Hun 585 (aff 29 N.E. 
148, 128 N.Y. 669)]; In re New Ro- 
chelle Water Co., 46 Hun 525; 
oe Waterworks Co., 15 


Pa.—Brumbaugh v. Raystown Wa- 
ter Power €o,, 98) A+ 1032,°254 Pa. 215; 
Blanch v. Johnstown Water Co., 93 
A. 169, 247 Pa. 71; Jacobs v. Clear- 
view Water Supply Co., 69 A. 870, 
220 Pa. 388, 21 L.R.A.N.S. 410; Bid- 
dle v. Wayne Waterworks Co., 42 A. 
380, 190 Pa. 94. 


Tenn.—Watauga Water Co. v. Scott, 
76 S.W. 888, 111 Tenn. 321. 


Va.—-Jeter v. Vinton-Roanoke Wa- 
ter Co., 76 S.E. 921, 114 Va. 769, Ann. 
Cas.1914C 1029. 


Right of eminent domain for wa- 
ter supply purposes generally see 
Eminent Domain § 55. 


43. Southern Pac. R. Co. v. Spring 
Valley Water Co., 159 P. 865, 173 Cal. 
291. 


[a] Thus an instrument whereby 
a railroad granted a water company 
right of way for its main along the 
railroad line was held to require the 
water company to furnish water from 
its main to the railroad free of charge 
so long as the conduit was used. 
Southern Pac. Co. vy. Spring Valley 
Water Co., 159 P. 865, 173 Cal. 291. 


[b] Furnishing water as consider- 
ation for the grant of an easement is 
not a sale of the water. Southern 
Pac. R. Co. v. Spring Valley Water 
Co;, Lo9PP, S65, Ws Caln2orr 


44, Great Falls Waterworks Co. v. 
Great Northern R. Co., 54 Pi 968, 21 
Mont. 487. 


45. Jayne v. Cortland Water 
Works Co., 86 N.Y.S. 571, 42 Misc. 
263 [rev on other grounds 95 N.Y.S. 
227, 107 App.Div. 517]. 


Licenses in respect of real prope: 
generally see Licenses §§ 173-206. 


46. Great Falls Waterworks Co. vy, 


In re 
INSYES: 


[§ 667] c. Streets and Highways. 
the consent of the municipality to the occupancy of 
the streets by the company need not be obtained,*° 
the company is subject to reasonable supervision and 
control by the municipal authorities,®! but such regu- 
lation must not in fact amount to prohibition.®? 
though the consent of the municipality need not be 


[§§ 665-667 


pany of a superior title refutes its claim of a pre- 
seriptive right.*7 
the surface does not imply the grant of a right to 
make surface improvements.*§® 
of way and reservoir sites by a water company is not 
exclusive, and another public service corporation may 
be permitted to use them jointly with the first com- 


A grant of-a right of way below 


The use of rights 


Even though 


Al- 


Great Northern R. Co., 54 P. 963, 21 
Mont. 487; Minto v. Salem Water, 
pies & Power Co., 250 P.-722, 120 Or. 


Creation of easement by prescrip- 
ery generally see Easements §§ 17- 


47. Minto v. Salem Water, Light & 
Power Co.) 250 PB, 722,120: Or), 202% 


[a] Condemnation proceedings 
were held to refute the water com- 
pany’s claim of prescriptive right. 
Minto v. Salem Water, Light & Power 
€o.7 250 P:.722; 120; Or. 202. 

48. Minto vy. Salem Water, Light & 
Power Co., supra. 

[a] Tlustration. — Where the 
grant of an easement to.a water com- 
pany conveyed the right to lay pipes, 
and construct wells, cisterns, and fil- 


ter cribs, but required them to be far . 


enough below the surface so that they 
would not interfere with cultivation 
of the soil or with transportation over 
the land, it was held that the deed 
was not construable as an implied 
grant of the right to make surface 
improvements, nor were the restric- 
tions limitable to land then suscepti- 
ble of cultivation. Minto v. Salem 
Water, Light & Power Co., 250 P. 722, 
120 Or. 202. 


49. City of Raton v. Raton Ice Co., 
191 P. 516, 26 N.M. 300. 

50. See supra § 659. 

51. Dorrance v. Bristol, 73 A. 1015, 
224 Pa. 464; Mountain Water Co. v. 
Emaus_ Borough, 43 Pa.Super. 179; 


Forty Fort v. Forty Fort Water Co., _ 


9 Kulp: (Par) 241, 


[a] Mxtent of right.—The right of 
the municipality is not limited to the 
control of the mere surface. It ex- 
tends to the soil beneath to whatever 
extent it may be required in aid of 
such purposes as fall within the mu- 
nicipal function in connection with 
the health and safety of the public. 
Mountain Water Co. v. Hmaus Bor- 
ough, 43 Pa.Super. 179. 


[b] Permit from borough.—A bor- 
ough ordinance requiring a water 
company to apply for a permit to lay 
mains in the streets is a reasonable 
regulation. The borough has a right 
to know what streets are to be occu- 
pied, how long they are to be torn up 
while excavating and laying pipes, 
and at what place and in what man- 
ner mains are to be laid. Beaver Val- 
ley Water Co. v. Conway Borough, 62 
A. 844, 213 Pa. 225. 


52. Shryock y. North Braddock 
Borough, 43 Pa.Super. 508; Mountain 
Water Co. v. Emaus Borough, 43 Pa. 
Super. 179. 


[a] For example, where a water 


company is incorporated to supply 
water to a township, and thereafter a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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obtained, a company is not entitled to excavate in 
streets or highways if its purpose is unlawful,®® or 
if it is laying mains of excessive size,°* or if it is 
insolvent and without adequate means to carry out 
the work.®® Although a municipality may have 
granted the privilege of oceupying the streets, such 
rights are in subordination to such police ordinances 
as are reasonably necessary to protect the public 
health, safety, and convenience.°® The municipality 
may prohibit the company from laying its mains if it 
has not fulfilled the conditions precedent to that 
right,®°* or if it is doubtful if the company has been 
validly ineorporated,®® and a preliminary injunction 
to restrain the city from interfering will not be is- 
sued where the mains would be laid before the mat- 
ter could be decided.®® The use of the streets is 
not limited to present needs but the company may 
provide for the future.°° After the right to execa- 
vate has been given, the city cannot prohibit the 
water company from making excavations neeessary 
in order to work on its pipes. Where a water com- 
pany has merely. a bare license to put water pipes 
in the street it has no right to keep them there with- 
out the consent of the owners of the fee in the 
street.°? 


WATERS 
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Furnishing water beyond municipal limits.6? <A 
grant by a city to a water company of the right to 
use the streets for mains and pipes does not preelude 
the water company subsequently from supplying an- 
other city from extensions from those mains,®* and 
an injunction will not be granted to restrain the 
company from using the street for an additional 
main to furnish water beyond the city lhmits where 
the main will also be of great use to the city.®® 


Reconstruction of highway after flooding. A stat- 
ute requiring a water company which floods any por- 
tion of a public highway to reconstruct and relo- 
eate the same at its own expense®® is mandatory.®? 
Such a statute gives a water company the absolute 
right to reconstruct and relocate any part of a 
public road when necessary for its corporate pur- 
poses.°§ 


A private water company which supplies the mu- 
nicipal water company has been held not to have 
the right to use the ground under any street under 
a statute which grants the right to a company acting 
under authority of the city.®® 


Expiration of franchise.7° After the expiration of 
the company’s franchise it has an implied right 


portion of the township is annexed 
to a borough, a borough ordinance re- 
lating to the extension of the works 
of the water company is unreasonable 
and void which provides “that no 
rights and privileges be granted to 
said water company to lay pipes and 
fixtures on any streets, lanes, or al- 
leys in said territory until the same 
are regularly adopted, located, and 
opened by ordinances and graded to 
the required grade under the rules 
and regulations of the borough,” as 
it would not be a regulation, but a 
prohibition for an indefinite period, 
in the case of a township road within 
the territory which became a borough 
street when the territory was annex- 
ed, and also in case of streets laid out 
by ordinance, but not opened. Moun- 
tain Water Co. v. Emaus Borough, 43 
Pa.Super. 179. 

53. City of Bayonne v. Borough of 
North Arlington, 79 A. 357, 78 N.J.Ea. 
283 [rev on other grounds 75 A. 558, 
77 N.J.Eq. 166, 140 Am.S.R. 547]. 


[a] Yransporting water out of 
state.—Where the object of the com- 
pany was to transport water out of 
the state which was unlawful by 


statute, the city could restrain the 
company from excavating in the 
streets. City of Bayonne v. Borough 


of North Arlington, 79 A. 357, 78 N.J. 
Eq. 283 [rev on other grounds 75 A. 
558, 77 N.J.Eq. 166, 140 Am.S.R. 547], 


[b] Must show legal right.—A 
corporation seeking to restrain a mu- 
nicipality from interfering with it 
in the excavation of a highway for the 
laying of a water pipe as a part of a 
pipe line system must show a legal 
right to use the street for the pur- 
pose intended. City of Bayonne v. 
Borough of North Arlington, 79 A. 
357, 78 N.J.Eq. 283 [rev on other 
grounds 75 A. 558, 77 N.J.Eq. 166, 
140 Am.S.R. 547]. 

54. Somerville Water Co. v. Bor- 
ough of Somerville, 78 A. 793, 78 N. 
atuqaeLOOs 

55. See Petersburg v. Petersburg 
Aqueduct Co., 47 S.E. 848, 102 Va. 654 
(where it was said that, conceding 
that a water company may be enti- 
tled under its charter to dig up and 
obstruct the streets of a city without 
the latter’s consent, in order to extend 
its system, it will not be entitled to 


do so where the facts show it to be 
insolvent and without adequate means 
of properly enlarging its system, ei- 
ther financially or as to water sup- 
ply). 

56. Anderson y. Fuller, 41 So. 684, 
51 Fla. 380, 6 L.R.A.N.S. 1026, 120 Am. 
S.R. 170. 

Right to impose license tax see in- 
fra § 680. 


57. Somerville Water Co. v. Bor- 
ough of Somerville, 78 A. 793, 78 N.J. 
Eq. 199. 


[a] Illustration.—Where a mu- 
nicipal water company sought to jus- 
tify the laying of enormous pipes 
through the city’s streets on the 
ground that they were going to ex- 
tend their mains without the corpo- 
rate limits to supply people on ad- 
joining roads, a thing the company 
could do under the direct provisions 
of 2 Gen. St. (1895) p 2202 § 369, on 
condition that the consent of the 
owners on the road be secured, the 
consent of such owners is a condition 
precedent to compelling the city to 
allow the extension, and, until that 
be shown, the company is not enti- 
tled to a preliminary injunction to 
restrain the city from preventing the 
laying of the pipes. Somerville Wa- 
ter Co. v. Borough of Somerville, 78 
A. 793, 78 N.J.Eq. 199. 


58. Somerville Water Co. 
ough of Somerville, supra. 


59. Somerville Water Co. v. Bor- 
ough of Somerville, supra. 


60. New Cumberland Borough v. 
Riverton Consol. Water Co., 81 A. 799, 
232 Pa. 531. 


[a] Pipes from another source of 
supply.—Where a borough ordinance 
authorizes a water company to enter 
on the streets of the borough to sup- 
ply water to the borough and its in- 
habitants, the water to be taken from 
certain mountain springs, so long as 
the consumption should not exceed 
the supply of such springs, in which 
event the additional water might be 
pumped from a certain creek, the lay- 
ing of a proposed new line from the 
creek named will not be enjoined, on 
the ground that the ordinance provi- 
sion limited the right of the company 
to pipes conveying water from the 


v. Bor- 


springs, so long as they furnish a suf- 
ficient Supply, since the company had 
a right to provide for the future by 
making the water from the creek 
presently available. New Cumber- 
land Borough v. Riverton Consol. Wa- 
ter Co., 81 A. 799, 232 Pa. 531. 


61. Riverton Consol. Water Co. v. 
Camp Hill Borough, 24 Pa.Dist. 453. 


62. Wightman v. Cottrell, 139 N.Y. 
S. 564, 155 App.Div. 76. 


a] For example, where city au- 
thorities allowed defendants to put 
water pipes in the street, but no con- 
tract was entered into, and defend- 
ants were not obliged to furnish wa- 
ter to anyone unless they chose, de- 
fendants had no right to keep the 
pipes in the street without the con- 
sent of the abutting property owners 
who held the fee to that portion of 
the street. Wightman v. Cottrell, 139 
N.Y.S. 564, 155 App.Div. 76. 


ane Extension of mains see infra § 


64. Duluth v. Duluth Gas, etc., Co., 
47 N.W. 781, 45 Minn. 210. 


65. New Cumberland Borough v. 
Riverton Consol. Water Co., 81 A. 799, 
232 Pa. 531. 


_[a] Tlustration.—That an addi- 
tional main about to be laid by a wa- 
ter company is to be used to trans- 
port water beyond the borough is not 
ground for an injunction to prevent 
its laying a new main, at the suit of 
a borough, which has passed an ordi- 
nance authorizing the company to 
supply water to the borough and its 
inhabitants, where it will also furnish 
water for the borough, and be used to 
furnish a circulating supply with the 
old pipes, as well as to furnish in- 
creased fire protection. New Cum- 
berland Borough v. Riverton Consol. 
Water Co: 81 A. 799, 2328Pa- 53d. 


66. See statutory provisions. 
67. Manufacturers’ Water 
Pet., 19 Pa.Dist. 728. 


68. In re Spring Brook Township 
Road, 6 Pa.Dist.&Co. 340. 


69. Richards v. Citizens’ Water 
Supply Co. of Newtown, 125 N.Y.S. 
116, 140 App.Div. 206. 


70. Duration of franchise see su- 
pra § 663. 


Corrs 
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to continue to occupy the streets for a reasonable 
length of time to negotiate a renewal of the franchise 
or to close out its business,‘! and it may enter on 
the streets to remove its pipes and appliances.*? 
Where the company no longer has a right to occupy 
the streets, the city cannot be enjoined from re- 
quiring the removal of the system from the streets,** 
whatever rights of property the company may have 
in its reservoirs and water rights.74 


[§ 668] d. Pipes, Mains, and Other Works—(1) 
In General. Although mains and pipes may be pri- 
vately owned,‘® they are generally, at least as far as 
to the consumer’s property line, the property of the 
water company,’® and it alone has the right to tap 
the mains.** The water company must lay all the 
mains and pipes that may be necessary at its own 
expense,’® unless such is a matter of contract, as 
where the city agrees to pay the cost of the fire 
hydrants or of grading or relaying the streets torn 
up;*® it must furnish equipment of a kind neces- 
sary to supply all customers if a reasonable return 
is assured.6° Where there is no agreement to the 
contrary, if the company uses water pipes of the city, 
the latter is entitled to compensation.*! The munic- 


els 
dar Rapids, 
250. 

72, Laighton v.’ City of Carthage, 
Mo., 175 F. 145; Board of Education 


Cedar Rapids Water Co. v. Ce- 
90 N.W. 746, 117 Iowa 
Omaha, 


77. 
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became vested in the city. 
Creighton Real state Co. v. City of 
201 N.W. 657 [rev on other 
grounds 204 N.W. 66, 112 Neb. 802]. 


Pocatello Water Co. v. Stand- 


ipality has authority, in the public interest, to pre- 
scribe the plan and location of the pipes and hy- 
drants,*” and to require the completion of the works 
within a designated reasonable time.** 


Composition of mains. The water company ecan- 
not be compelled to replace wooden mains by iron 
ones if the former render satisfactory service,** even 
though the street above the main is about to be 
paved.®® 


Privately owned mains and pipes. Where an abut- 
ting property owner installs the appliances constitut- 
ing the conduit from a street water main to his prem- 
ises, such appliances belong to him as appurtenant to 
his realty.*° A privately owned water main may he 
a facility of the water company with whose main 
it connects,** but this fact does not destroy its private 
character or impress it with a publie use,®° and 
the owner of the main may contract to furnish water 
to others®® and the water company cannot be com- 
pelled to supply from the main those who have not 
contracted with the owner.°® Where water is fur- 
nished under a contract through a private pipe line, 
if there is nothing in the contract to the contrary, 
the duty of keeping the pipe line in repair is on 


John A.| ter company against loss in install- 


ing a new system for supplying a sub- 
division, was held entitled to return 
of deposit on proof that new system 
had become a paying investment. 
Coast Counties Real Estate & Invest- 
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of City of Somerset v. Kentucky Util- 


ities «Go. pol) SIWeCZd)erSLi7, e231 Key. 
484. 
fa] Injunction against interfer- 


ence by city.— Where, after considera- 
ble litigation between a water com- 
pany, whose franchise had expired, 
and the city, the water company, 
which was doing business at a loss, 
deeded its property to a mortgagee 
to save foreclosure expenses, and it 
appeared that the city intended to 
carry out its purpose to keep the 
waterworks plant in operation until 
such ttme as it could complete its own 
independent plant, although com- 
plainant was desirous of removing his 
property, he was entitled to an in- 
junction restraining the city’s officers 
from interfering, by suit or other- 
wise, with his employees in removing 
his pipes and ar»liances from the 
city’s streets. Laighton v. City of 
Carthage, Mo., 175 F. 145. 


73. Bankers’ Trust Co. v. City of 
Raton, 42 S.Ct. 340, 258 U.S. 328, 66 


L.Ed. 642. 
74, Bankers’ Trust Co. v. City of 
Raton, supra. 


Rights in reservoirs and mains see 
infra §§ 668-673. 
75. See infra notes 86-91. 


76. Moore v. New Orleans Water- 
works Co., 114 F. 380; Pocatello Wa- 
ter Co. v. Standley, 61 P. 518, 7 Idaho 
155; City of Baxter Springs v. Bil- 
ger’s Estate, 204 P. 678, 110 Kan, 
409. 

[a] Contract for cost of construc- 
tion.— Where a water company con- 
tracted with a private corporation 
owning addition to city, not accessi- 
ble to water mains, to extend the 
mains, the cost of extension to be 
paid by the corporation and to be re- 
funded when the city ordered the 
placing of fire hydrants and contract- 
ed to pay a stipulated rental, title to 
the water mains, laid pursuant to the 
contract, vested in the water com- 
pany, and on sale of plant to the city 


ley, .612P. 513, 7, idaho, 155, 

78. Pocatello Water Co. v. Stand- 
ley, supra; Sinking Spring Water Co. 
v. Wyomissing Borough, 22 Pa.Dist. 
716. 

Cross references: 

Extension see infra § 668. 
Relocation see infra § 672. 


Service connections see infra §§ 670, 
671. 


79. Ala.—Capital City Water Co. 
v. Montgomery, 9 So. 343, 92 Ala. 366. 


Ill.—Bull v. Quincy, 40 N.E. 1035, 
155 Ill. 566. 


anes cee v. Houghton, 8 Mich. 


Minn.—Stillwater Water Co. v. 
Stillwater, 52 N.W. 893, 50 Minn. 498. 


Inng.—Grand Junction Waterworks 
Co. v. Brentford Local Bd., [1894] 2 
2.8 ieee Reg. v. Wells Water Co., 51 


80. Birmingham Waterworks Co. 
v. Citv of Birmingham, 58 So. 204, 176 
Ala. 301; Coast Counties Real Es- 
tate & Investment Co. v. Monterey 
County Water Works, 274 P. 415, 96 
Cal.App. 269. 


[a] High pressure system.—A 
company furnishing water under 
gravity system was required to sup- 
ply customers located above gravity 
Jine by imstalling a new high pres- 
sure system, on filing of bond or de- 
posit for its protection. Coast Coun- 
ties Real Estate & Investment Co. v. 
Monterey County Water Works, 274 
P. 415, 96 Cal.App. 269, 


[b] Standpipe on elevated terri- 
tory.—Where elevated territory in a 
eity became thickly populated, the 
water company was compelled to in- 
stall a standpipe thereon to supply 
sufficient pressure. Birmingham 
Waterworks Co. v. City of Birming- 
ham, 58 So. 204, 176 Ala. 301. 

[c] Deposit guaranteeing compa- 
ny against loss.—A realty company, 
under a contract guaranteeing a wa- 


ment Co. v. Monterey County Water 
Works, 274 P. 415, 96 Cal.App. 269. 


81. East Newark v. Jersey City, 
64 A. 1132, 68 N.J.Eq. 783. 


82. State v. Crete, 49 
382 Neb. 568. 


83. Jeffersonville Water Supply 
Co.) v.> Riter; 87: N.B. 652.4 13885 dnd: 
170: West Sprinefield v. West Svring- 
field Aqueduct Co., 44 N.E. 1063, 167 
Mass. 128. 


NW alice 


84 State v. Kuykendall, 201 P. 
777, 117 Wash. 406. 
85. State v. Kuykendall, supra. 


86. Fisher v. St. Joseph Water Co., 
132 S.W. 288, 151 Mo.App. 530. 


87. Overlook Development Co. vy. 
Public Service Commission, 158 A. 
869, 306 Pa. 43 [aff 101 Pa.Super. 217]. 


88. Overlook Development Co. v. 
Public Service Commission, supra. 


[a] Essential feature of public 
use as regards water main is that it 
is not confined to privileged individ- 
uals, but open to indefinite public. 
Overlook Development Co. v. Public 
Service Commission, 158 A. 869, 306 
Pa. 43 [aff 101 Pa.Super. 217]. 


[b] Validity of contract.—A con- 
tract between water company and 
certain landowners is not invalid be- 
cause giving latter power to deter- 
mine extent of service by company 
and prohibit further use of main con- 
structed by them. Overlook Develop- 
ment Co. v. Public Service Commis- 
sion, 158 A. 869, 306 Pa. 43. 


89. Overlook Development Co. v. 
Public Service Commission, supra. 


[a] Development company, per- 
mitting persons to whom it sold lots 
and others to connect with water 
main constructed by its assignors, 
did not devote it to ‘public use.” 
Overlook Development Co. v. Public 
Service Commission, 158 A. 869, 306 
Pa. 43 [aff 101 Pa.Super. 217]. 


90. Overlook Development Co. v. 
Public Service Commission, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the owner and not the water company.*+ 


Pipes on consumer’s premises. 


terms of a contract between a water company and the 
city, the consumers are required to install the pipes 
and fixtures on their premises, the water company 
has no power to prevent a plumber who has not been 
licensed by it from laying connecting 
premises at the instance of the owner.” 


[§ 669] (2) Duty To Extend Mains and Pipes.®* 
A water company may be compelled to make rea- 
sonable extensions of its mains to accommodate the 
growing needs of the public,®* but it is not under an 
absolute duty to extend its mains irrespective of 
;°> whether 
should be required depends on the test whether it 1s 


cireumstanees or conditions; 
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Where, by the 
teetion.°?® 
pipes on the 


erations ;” 


extension 


reasonable to call on the company to give such serv- 


Water- 


91. Josey v. Beaumont 
183 S.W. 


works Co., (Tex.Civ.App.) 
26. 


92. Franke v. Paducah Water Sup- 
ply Co., 11 S.W. 432, 718, 88 Ky. 467, 11 
Ky.L. 17, 4 L.R.A. 265. 

93. Authority of public service 
commission to order extensions see 
infra § 679. 

94. Cal.—Lukrawka v. Spring Val- 
ley Water Co., 146 P. 640, 169 Cal. 
318, Ann.Cas.1916D 277. 


Conn.—West Hartford v. Board of 
wae Com’rs, “36 ~A._ 786, 68 Conn: 


Kan.—Topeka vy. Topeka Water Co., 
49 P. 79, 58 Kan. 349 


N.Y.—People ex rel. City of New 
York v. Queens County Water Co., 
to UNEBESS OBB ZN. u20 Te City or 
New York v. Jamaica Water Supply 
Co., 167 N.Y.S. 763, 181 App.Div. 49 
Patti i238. INC.2859) 226 INEM. S255 V il- 
lage of Massena v. St. Lawrence Wa- 
ter Co., 214 N.Y:S. 118; 426 Misc. 524. 


Pa.—Overlook Development Co. v. 
Public Serviee Commission, 158 A. 
869, 306 Pa. 43 [aff 101 Pa. Super. 
217]; Johnstown Water Co. v. Public 
Service Commission of Common- 
wealth of Pennsylvania, 164 A. 101, 
107 Pa.Super. 540; Riverton Consol. 
Water Co. v, Public Service Commis- 
Sion, 159 AY’ 177, 105 Pa.Super. 6. 


{a] Fire protection.—City of New 
York v. Queens County Water Co., 


133 N.E. 889, 232 N.Y. 277. 
95. Lukrawka v. Spring Valley 
Water Co., 146 P. 640, 169 Cal. 318, 


Ann.Cas.1916D 277; Mountain Water 
Co. v. May, 231 S.W. 908, 192 Ky. 13; 
Public Service Commission of Mary- 
land v. Brooklyn & C. B. Light & 
Power Co., 90 A. 89, 122 Md. 612; 
State ex rel. Kennedy v. Public Serv- 
ice Commission, (Mo.) 42 S.W.(2d) 
349. ‘ 

fa] hus a water company need 
not extend service to a sparsely set- 
tled locality, where future develop- 
ment was uncertain, the initial cost 
fourteen thousand five hundred sixty 
four dollars, and operating expenses 
would exceed the probable return, 
Sherman v. Public Service Commis- 
sion, 90 Pa.Super. 523. 


96. Lukrawka v. Spring Valley 
Water Co., 146 P. 640, 169 Cal. 318, 
Ann.Cas.1916D 277; Coast Counties 
Real Estate & Investment Co. v. 
Monterey County Water Works, 274 
P. 415, 418, 96 Cal.App. 269; Murray 
v. Public Utilities Gommission, 150 
P. 47, 27 Idaho 603, L.R.A.1916F YAGR 
Ladner Vv. Mississippi Public Utilities 
Gol; 181 So: 78, 158 Miss. 678. 


“The obligation of the company is 
not to supply each or any. humber 


of inhabitants of the municipality in 
demand, as an absolute right on their 
part, but it has only assumed and be- 
come charged with the public duty 
of furnishing it where there is a rea- 
sonable demand for it and a reason- 
able extension of the service can be 
made to meet the demand. It would 
hardly be claimed that the obligation 
of a water company exercising a pub- 
lic service franchise would require it 
in the demand of an inhabitant of a 
city, or even a number of them, resid- 
ing at a long distance from a point in 
the ‘city to which its mains are al- 
ready extended, to further excavate 
the streets of the municipality at its 
own expense and extend its mains to 
them where the rates to be charged 
for the water to be delivered would 
but to a slight extent compensate the 
company for the expenditures entail- 
ed in doing so—in fact without any 
certainty that there would be a con- 
tinuous consumption of water or a 
continuous payment of rates even 
after it was brought to them.” Coast 
Counties Real Estate & Investment 
Co. v. Monterey County Water Works, 
supra. . 

[a] If company has no franchise 
(1) it is unreasonable to compel it 
to extend its plant. Murray v. Public 
Utilities Commission, 150 P. 47, 27 
Idaho 603, L.R.A.1916F 756. (2) But, 
if it has substantial rights founded 
on contract, it may be compelled 
to do so. See infra note 19. 


[b] Premature development of re- 
mote sections.—Public utility extend- 
ing service should not be subjected 
to unreasonable expenditures from 
premature development of remote 
sections. Sherman v. Public Service 
Commission, 90 Pa.Super. 523. 


97. Public Service Commission of 
Maryland v. Brooklyn & C. B. Light 
& Power Co., 90 A. 89, 122 Md. 612; 
Sherman v. Public Service Commis- 
sion, 90 Pa.Super. 523; Porter v. 


Tionesta Water Supply Co., 22 Pa. 
Dist. 410. 

[a] Thus, where the extension 
would cost between three hundred 
thirty-three dollars and _ eighteen 


hundred dollars and the gross reve- 
nue would be from eighteen to thirty 
dollars per year, the court properly 
refused to compel the water compa- 
ny to furnish water to an applicant 
within a municipality one thousand 
eight hundred feet from the water 
main. Ladner v. Mississippi Public 
Utilities Co., 131 So. 78, 158 Miss. 678. 


98. Watson v. French, 92 A. 290, 
112 Me. 371, L.R.A.1915C 355; Ladner 
v. Mississippi Public Utilities Co., 
131 So. 78, 158 Miss. 678, 


99. Columbia Borough’s 


Appeal, 
12 Lanc.Bar (Pa.) 383. 


such cases is on the company.*® 
make reasonable rules and regulations governing the 
extension* or may make an agreement whereby -it 
will be guaranteed a fair return on the investment.® 
Tf an extension is otherwise necessary and proper, the 
water company cannot refuse to make it on the 
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ice,°*> with consideration to the return which will 
be derived therefrom.°®* 
tend its mains at the request of individual users®® 
or to extend its pipes to remote places for fire pro- 
The water company may be compelled to 
extend the service before the extension itself will 
be profitable,! and the fact that the rate of return 
will be low is not sufficient to show confiscation if 
the company makes an adequate return on all its op- 
the burden of showing confiscation in 


So it is not required to ex- 


The company may 


1. Riverton Consol. Water Co. v. 
Public Service Commission, 159 A. 
177, 105 Pa.Super. 6; Sherman y. Pub- 
ue Service Commission, 90 Pa.Super. 


Water, Coty. 
159)-A- 


2. Riverton Consol. 
Public Service Commission, 
Lit, 105. PasSuper: 6. 


Standard of adequate return for 
public utilities generally see Public 
Utilities §§ 57-59. 


3. Riverton Consol. Water Co. v. 
Public Service Commission, 159 A. 
177, 105 Pa.Super. 6. 


[a] Record containing no infor- 
mation regarding value of water com- 
pany’s plant, or of its return on that 
base, precluded a finding that com- 
mission’s order for extension of wa- 
ter service was confiscatory. River- 
ton Consol. Water Co. v. Public Serv- 
ice Commission, 159 A. 177, 105 Pa. 
Super. 6. 


As to public utilities generally see 
Public Utilities § 60. 


4. State ex rel. Kennedy v. Public 
Service Commission, (Mo.) 42 S.W. 
(2d) 349. 

{a] Persons att acking rule of wa- 
ter company governing extensions of 
water mains have the burden to show 
rule unreasonable or unlawful. State 
ex rel. Kennedy v. Public Service 
Commission, (Mo.) 42 S.W.(2d) 349. 


[b] Rule held not unreasonakle.— 
A water company’s rule, requiring 
that the entire cost of making the 
extension should be paid to the com- 
pany by petitioning consumers be- 
fore extension was made, and the 
cost of making the extension was to 
be reiunded at the rate of fifty dol- 
lars for each consumer connected 
through a separate tap on the exten- 
sion, was held not unreasonable. 
Without such a rule the: company 
would have to operate without a fair 
return or perhaps at a loss, or else 
the rates would have to be increased, 
placing an additional burden on all 
consumers. State ex rel. Kennedy v. 
Public Service Commission, (Mo.) 42 
S.W.(2d) 349. 


[ce] Discrimination.—A clause 
whereby an exception to the usual 
rule may be made is not unlawful or 
unreasonable where the discrimina- 
tion which may be exercised is not 
arbitrary or unjust. State ex rel. 
Kennedy v. Public Service Commis- 
sion, (Mo.) 42 S.W.(2d) 349. 

Discrimination by public utilities 
generally see Public Utilities § 61. 

5. City of Crookston v. Crookston 
Waterworks Power & Light Co., 185 
N.W. 380, 150 Minn. 347. 

[a] Rule applied.—Preston v. Ste- 
vens, 205 P. 878, 56 Cal.App. 570. 
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ground of financial inability® or on the ground that 
the rates paid by all consumers are inadequate,’ 
although in some cases it has been held unreasonable 
to demand an extension when the company is unable 
to finance it,® and to require the extension would 
force it into bankruptey.® The duty and power of 
determining the need of the extension is a ministeri- 
al or administrative function of the proper author- 
ity,'® and the discretion of the authorities order- 
ing the extension will not be reviewed by the court 
further than to see if there is sufficient evidence to 
support itt? in the absence of fraud, violation of law, 
or invasion of private rights.12 A town board may 
order extensions if express or implied authority is 
given it by statute.t? Where, by the terms of the 
‘statute, the company must extend its mains when 
demanded by popular vote, a vote which fails of 
the necessary majority does not impose the obliga- 
tion on the company." 


Outside territory or district. A water company 
cannot be compelled to extend its facilities to dis- 
tricts not contemplated in its charter,*® and the 
rule is not changed by the fact that voluntary ex- 


6. Middlesex Water Co. v. Board 
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735, 235 N.Y. 563]; Riverton Consol.|_ [a] 
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tensions have been made beyond the chartered ter- 
ritory.1° Where a company has dedicated its prop- 
erty only to the public use of the inhabitants of a 
certain territory, it cannot be compelled to extend its 
facilities to such additional territory as may be in 
need of water.'? 


Contract -duty. Where a water company binds 
itself by contract to install new mains when need- 
ed, it must do so pursuant to its agreement unless 
the demand is arbitrary, capricious, or unreason- 
able,!® and the fact that the company’s rights are 
founded on a contract instead of a technical franchise 
will not absolve it from that duty.'® 


[§ 670] (8) Duty To Install Service Connections 
—(a) With Private Consumers. Whether the water 
company or the consumer must pay the cost of the 
construction of service pipes from the main to the 
consumer’s property line, in the absence of statute 
or contract, is the subject of a divergence of ju- 
dicial opinion.*° Franchises and charters, not pro- 
viding otherwise, have been held to impose on the 
company the duty to construct and pay for such 
service connections,?+ since the company has been 


Demand held reasonable.— 


of Public Utility Com’rs, 140 A. 254, 
§ N.J.Misc. 51. 

[a] Reason for rule.—The com- 
pany is under a legal obligation to 
render adequate service and is not 
entitled to enjoy the privilege of its 
franchise if it ig unable to render the 
adequate service required of it in the 
proper exercise of such franchise. 
Middlesex Water Co. v. Board of Pub- 
lic Utility Com’rs, 140 A. 254, 6 N.J. 
Misc. 61. 

7. Middlesex Water Co. v. Board 
of Public Utility Com’rs, supra; -Vil- 
lage of Massena v. St. Lawrence Wa- 
ter Co., 214 N.Y.S. 113, 126 Misc. 524. 


[a] Reason for rule.—The water 
company has an ample remedy to se- 
curé a reasonable compensation. 
Village of Massena v. St. Lawrence 
Water Co., 214 N.Y.S. 113, 126 Misc. 
524. 

8. Mountain Water Co. vy. May, 
231 S.W. 908,192 Ky. 18; Public Serv- 
ice Commission of Maryland v. 
Brooklyn & C. B. Light & Power Co., 
90 A. 89, 122 Md. 612. 


{a] Tlliustrations.—(1) A _ public 
service water supply company can- 
not be required to extend its plant 
into additional territory, when the 
revenue from such service will not 
pay the cost of the extension and 
maintenance and the corporation has 
not funas to pay therefor and can- 
not sell bonds for that purpose, and 
an order of the public service com- 
mission requiring it to make such ex- 
tension is unreasonable. Public 
Service Commission of Maryland v. 
Brooklyn & C. B. Light & Water Co., 
99 A. 89, 122 Md. 612. (2) Demand 
for an extension may be denied in 
view of the hardships and disastrous 
consequences which would follow, as 
where the company’s income is con- 
sumed in the operation and mainte- 
nance of its plant, its franchise ex- 
pires in about two years, and it has 
no funds on hand with which to meke 
the extension. Mountain Water Co. 
v. May, 231 S.W. 908, 192 Ky. 13. 

9. Mountain Water Co. v. May, su- 
pra. 

10. Town of Mamaroneck v. New 
York Interurban Water Co., 196 N.Y. 
S. 438, 203 App.Div. 122 [aff 139 N.E. 


Water Co. v. Public Service Commis- 
Sion; 15:9) -A.»17%,, 105, Pa.Supern.6. 


11. Riverton Consol. Water Co. v. 
Public Service Commission, supra. 


12. Town of Mamaroneck v. New 
York Interurban Water Co., 196 N.Y. 
S. 438, 203 App.Div. 122 [aff 139 N.E. 
735, 235 N.Y. 563]; Village of Mas- 
sena v. St. Lawrence Water Co., 214 
NEYaNs Lio, t26 Misc... 524. 


13. Town of Mamaroneck v. New 
York Interurban Water Co., 196 N.Y. 
S. 438, 203 App.Div. 122 [aff 139 N.E. 
URE PAIS. INES 


14. Illinois Trust & Savings Bank 
v. City of Burlington, 101 P. 649, 79 
Kan. 797. 


_[a] Majority vote.—Under an or- 
dinance requiring a waterworks com- 
pany to extend its mains when re- 
quested to do so by a majority of all 
votes cast at any election for an ex- 
tension, it is not enough to carry 
the proposition that more votes were 
east therefor than against it; but it 
is necessary that there should be a 
majority in favor of the extension of 
all the votes cast on any question. 
Illinois Trust & Savings Bank v. City 
oe Burlington, 101 P. 649, 79 Kan. 


15. Johnstown Water Co. v. Pub- 
lic Service Commission of Common- 
wealth of Pennsylvania, 164 A. 101, 
107 Pa.Super. 540. 


[a] Charter to furnish city and 
“vicinity” does not require the com- 
pany to extend facilities to a dis- 
trict in a borough six hundred feet 
from the city, which district was two 
miles from the original borough line. 
Johnstown Water Co. v. Public Serv- 
ice Commission of Commonwealth of 
Pennsylvania, 164 A. 101, 107 Pa.Su- 
per. 540. 


Extent of territory see supra § 661. 


16. Johnstown Water Co. v. Public 
Service Commission of Common- 
wealth of Pennsylvania, 164 A. 101, 
107 Pa.Super. 540. 


17. Del Mar Water, Light & Pow- 
er Co. v. Hshleman, 140 P. 591, 948, 
167 Cal. 666. 


18. Baker v. New York Interurban 
pa Co., 184 N.Y.S. 8338, 113 Misc, 


Where a developing company con- 
veyed to respondent waterworks com- 
pany mains already installed in the 
territory being developed, under an 
agreement that respondent should 
have the exclusive right to supply 
water and would construct new 
mains, as streets were laid out, ete., 
the fact that the cost of installing 
new mains in particular’ streets 
would be high, and the returns pro- 
portionately less than in other por- 
tions of the territory, doés not render 
a demand that they be installed ca- 
pricious or unreasonable. Baker v. 
New York Interurban Water Co., 184 
N.Y.S. 8338, 118 Misc. 459. 


19. Baker v. New York Interurban 
Water Co., supra. 


{a] Exclusive right given by con- 
tract.——Baker v. New York Interur- 
ban Water Co., 184 N.Y.S. 833, 113 
Mise. 459. 


20. See cases infra this section. 


21. Ark.—Pine Bluff Corporation 
v. Toney, 131 S.W. 680, 96 Ark. 345, 
Ann.Cas.1912B 544. 


Cal.—Title Guaranty & Trust Co. 
v. Railroad Commission of California, 
142 Pr e8¥8, 168? Calvi295,4 Ann.Cacs 
1916A 7388. 


Idaho.—Hatch v. Consumers’ Co., 
104 P. 670, 17 Idaho 204 [aff 32 S.Ct. 
465, 224 U.S. 148, 56 L.Ed. 703]; Both- 
well v. Consumers’ Co., 92 P. 5338, 13 
Idaho 568; Pocatello Water Co. v. 
Standley, 61 P. 518, 7 Idaho 155. 


Kan.—City of Baxter Springs v. 
Berra Estate, 204 P. 678, 110 Kan. 


N.J.—Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480. 


N.M.—State v. Water Supply Co. of 


Albuquerque, 140 P. 1059, 19 N.M. 
Pm ents hee 246, Ann.Cas.1916E 


Okl.—Bartlesville Water Co. v. 
City of Bartlesville, 150 P. 118, 48 
Okl. 344. 


Pa.—Panther Valley Water Co. v. 


Public Service Commission, 70 Pa. 
Super. > 


Tex.—International Water Co. vy. El 


ae 112 S.W. 816, 51 Tex.Civ.App. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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granted the right to occupy and excavate the 
streets,*? and its full duty of supplying water is not 
fulfilled except by conveying the water to the premis- 
-es of the consumer,?* and, if the consumer must pay 
the cost of the connections, water is not being fur- 
nished at a fixed?4 and uniform rate.?5 Hence, a 
regulation of the company compelling the consum- 
er to pay for the connections has been held to be, 
unreasonable.2® There is authority, however, that, 
in the absence of contract or provisions in the char- 
ter or franchise providing otherwise, the company 
need not bear the cost,?* and this duty is not im- 
posed by the fact that the company has a right to 
excavate the streets;** nor is it imposed by the 
obligation to extend the same public service without 
diserimination.*® Where the franchise requires the 
company to pay the cost of service pipes, an ordi- 
nance punishing the failure to do so is valid,?° but, 
if the franchise is silent on this matter, an ordinance 
requiring the company to pay the cost cannot be 
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sustained as an exercise of the police power to regu- 
late the use of the streets?! or as an exercise of the 
power to’ regulate rates,?? and, where the city and 
the company for many years have treated the duty 
as not imposed, a subsequent ordinance imposing 
the duty is invalid.?* Municipalities may, if author- 
ized by statute, require the water company to con- 
nect service pipes with the mains as part of the con- 
sideration for the franchise.** 


Constitutionality of requirements. When, prior to 
the granting of a charter to a water company, it has 
been clearly settled by statute law and decisions that 
such a corporation must furnish service connections, 
the compelling of such a duty does not amount to an 
impairment of the charter contract,?> nor does it 
deprive the corporation of its property without due 
process of law.*° 

Acquiescence of consumers. It has been said that 


the court will be slow to hold that a consumer of 
water has become bound by acquiescence of other 


Wash.—State v. Hoquiam Water 
Co., 127 P. 304, 70 Wash. 682; Cleve- 
land v. Malden Waterworks Co., 125 
P. 769, 69 Wash. 541; State v. Hill- 
an Water Co., 94 P. 1080, 49 Wash. 

[a] Provision authorizing regula- 
tions for use of water.—A provision 
in an ordinance granting a franchise 
to a water company authorizing it to 
make special rules and regulations 
for the use of water relates only to 
the use of water, and does not au- 
thorize it to exact a charge for a 
service pipe from its main to the lot 
line of a person desiring water. 
State v. Hoquiam Water Co., 127 P. 
304, 70 Wash. 682. 

[b] Proceedings not giving author- 
ity to charge for connectiocns.— 
Where the mayor of a city, while the 
council was in session, informed the 
attorneys of a water company, pos- 
sessing a franchise to supply the city 
and its inhabitants with water re- 
quiring it to construct at its cost the 
necessary connections to supply wa- 
ter to consumers, that the company 
should thereafter prepare a bill to 
each applicant for water connections, 
but the council took no vote on the 
matter, there was no legislative act 
of the council, and the company could 
not justify its refusal to construct 
the necessary connections on the 
ground that the council permitted it 
to charge for the actual cost of such 
connections. International Water Co. 
v. El Paso, 112 S.W. 816, 51 Tex.Civ. 
App. 321. 


[c] Judgment requiring company 
to lay pipes from the main in the 
street to the property line on 
streets where it has mains is not ob- 
jectionable as requiring the company 
to run and install connection pipes 
for every inhabitant, regardless of 
the distance from the mains to the 
property of the inhabitants. Inter- 
national Water Co. v. El Paso, 112 
S.W. 816, 51 Tex.Civ.App. 321. 


22. Pine Bluff Corporation — v. 
Toney, 131 S.W. 680, 96 Ark. 345, Ann. 
Cas.1912B 544; Hatch v. Consumers’ 
Co., 104 P. 670, 672, 17 Idaho 204 [aff 
32 S.Ct. 465, 224 U.S. 148, 56 L.Ed. 
703]; Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480; Panther Valley Water Co. 
v. Public Service Commission, 70 Pa. 
Super. 8. 

“On the other hand, the consumer 
has no right or franchise to excavate 
the streets or to lay or maintain 
pipes therein. When he undertakes 
to pass beyond his property line with 


pipes, he is met by the public au- 
thorities and the franchise held by 
the water company. He is in no po- 
sition to acquire a property right in 
the streets and alleys by laying pipes 
therein. The water company, on the 
contrary, is clothed with this power 
and right and all the necessary au- 
thority for creating and establishing 
property rights therein and the pro- 
tection of such property.’’ Hatch v. 
Consumers’ Co., supra. 


23. Title Guaranty & Trust Co. v. 
Railroad Commission of California, 
42 P.) 8782-168 iCal. 295,cAnn-Casi 
1916A 7388; Hatch v. Consumers’ Co., 
104 P. 670, 17 Idaho 204 [aff 32 S.Ct. 
465, 224 U.S. 148, 56 L.Ed. 703; Poca- 
tello Water Co. v. Standley, 61 P. 518, 
7 Idaho 155; State v. Water Supply 
Co. of Albuquerque, 140 P: 1059, 19 
N.M. 36, L.R.A.1915A 246, Ann.Cas. 


1916E 1296; Bartlesville Water Co. v. 
City of Bartlesville, 150 P. 118, 48 
Okl. 344. . 


24. Pine Bluff Corp. v. Toney, 131 
S.W. 680, 96 Ark. 345, Ann.Cas.1912B 
544; Cleveland v. Malden Waterworks 
Co., 125 P. 769, 69 Wash. 541. 

[a] Requiring consumer to pay 
for pipes would be in effect an in- 
crease in rates. Cleveland v. Malden 
Ny eee ROT Ee Co., 125 P. 769, 69 Wash. 


25. Panther Valley Water Co. v. 
Public Service Commission, 70 Pa. 
Super. 8 


{a] Explanation.—Mains are usu- 
ally laid on one side of the cartway, 
and, if the consumer was to pay for 
the service line from the main to the 
property line, the consumer nearest 
the main would have a decided ad- 
vantage as to a charge over the con- 
Sumer on the opposite side of the 
street. Panther Valley Water Co. v. 
Public Service Commission, 70° Pa. 
Super. 8 


26. State v.. Water Supply Co. of 
Albuquerque, 140 P. 1059, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916H 1290; 
Panther Valley Water Co. v. Public 
Service Commission, 70 Pa.Super. 8. 


[a] Inaction by city as approval. 
—Where a water company’s franchise 
authorizes the company to make reg- 
ulations to be approved by the city, 
mere inaction by the city would not 
amount to an approval of a regula- 
tion requiring a consumer to pay the 
eost of making connection with its 
mains. State v. Water Supply Co. of 
Albuquerque, 140 P. 1059, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916BH 1290. 


27. City of Wichita v. Wichita 


Water Co., 222 F. 789, 138 C.C.A. 337; 
Bessemer Waterworks v. City of 
Bessemer, 73 So. 905, 198 Ala. 535; 
Birmingham Waterworks Co. v. 
Hernandez, 71 So. 448, 196 Ala. 438, 
L.R.A.1916E 258; City of Indianapo- 
lis v. College Park Land Co., 118 N.E. 
356, 187 Ind. 541. 


[a] Reasonableness.—The custom 
or regulation of a water company re- 
quiring private consumers to install 
service pipes for connections with the 
mains is not unreasonable in the ab- 
sence of franchise provisions to the 
contrary. Birmingham Waterworks 
Co. v. Hernandez, 71 So. 443, 196 Ala. 
438, L.R.A.1916E 258; Fisher v. St. 
Joseph Water Co., 132 S.W. 288, 151 
Mo.App. 530. 


28. Birmingham Waterworks Co. 
v. Hernandez, 71 So. 4438, 196 Ala. 438, 
446, L.R.A.1916E 258. 


“Hither party may dig trenches for 
the laying of service pipe, subject al- 
ways to reasonable municipal regula- 
tions. If it be said that to accord 
such right to the consumer is to per- 
mit a private use of the street, still 
the right to such use is but part and 
parcel of the right of access which 
cannot be taken, injured, or destroy- 
ed without compensation.” Birming- 
ham Waterworks Co. v. Hernandez, 


supra. 

29. Birmingham Waterworks Co. 
v. Hernandez, supra. 

30. City of Joplin v. Wheeler, 158 
S.W. 924, 173 Mo.App. 590. 

31. City of Joplin v. Wheeler, su- 
pra. 

32. City of Joplin v. Wheeler, su- 
pra. 

33. City of Joplin v. Wheeler, su- 
pra. 

34. Birmingham Waterworks Co, 


v. Hernandez, 71 So. 443, 196 Ala. 438, 
L.R.A.1916E 258. 


35. Consumers’ Co. v. Hatch, 32 
S.Ct. 465, 224 U.S. 148, 56 L.Ed: 703 
[aff 104 P. 670, 17 Idaho 204]. 


fa] Connections with voluntarily 
laid mains.—A clause in the charter 
of a water company that it shall not 
be required to extend its system in 
streets of a certain character is not 
impaired by an ordinance requiring 
it to connect residents of such a 
street at its own expense, where it 
has voluntarily laid its mains in such 
street. Consumers’ Co. v. Hatch, 32 
S.Ct. 465,224 U.S. 148, 56 L.Ed... 703 
[aff 104 P. 670, 17 Idaho 204]. 


36. Consumers’ Co. v. Hatch, su- 
pra. 
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consumers, over whom he has no control, in a cus- 
tom requiring consumers to pay for connections with 
the water mains.*7 


Maintenance. The duty to maintain service pipes 
for supplying private consumers has been held to be 
the same as that to lay them, and rests on the same 
party, whether the company or consumer,** but there 
is authority that, even though the consumer has paid 
for laying the pipes, the water company may be com- 
pelled to maintain them.®® 


[§ 671] (b) With Competitors. A water compa- 
ny will not be required to install connections from 
its water system to that of a competitor so that the 
latter will have ample water in case of emergency.*° 


[§ 672] (4) Duty To Relocate Mains and Pipes.** 
When the public good requires that the mains or 
pipes should be shifted or relocated, in the absence 
of a contract providing otherwise, the water company 
must bear the expense,*? and this rule applies when 
it is necessary that the mains and pipes be read- 
justed because of a change in the grade of the street** 
or when relocation is necessary to conform to an- 
other public utility subsequently established.#* It 
has been held that the expense of relocating the 
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pipes when a new sewer or drainage system is to be 
constructed by the city should be borne by the water 
company,‘® but there is other authority to the ef- 
fect that the city should compensate the company 
therefor as a seizure of property under eminent do- 
main.*® 


[§ 673] (5) Injuries to Works, Mains, or Pipes. 
Although a water company lays its pipes over private 
property without compensation, the owner thereof 
has no right to injure the pipes willfully and inten- 
tionally,*7 but he owes no positive duty to support 
the pipes.t8 Similarly, a city has no right to con- 
vert or injure the company’s piping system, although 
the contract under which it was built is unenforce- 
able.*® Where a pipe line has been broken by rea- 
son of defendant’s blasting operations, the water 
company is not necessarily precluded from recovery 
by reason of the fact that a representative of the 
company was present when the charge was laid and 
set off.°° 


[§ 674] e. Purchase, Lease, Sale, and Mortgage of 
Waterworks—(1) Purchase. A water company may 
purchase such works or property as is necessary to 
the completion of its system,°* and, if authorized by 
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37. Birmingham Waterworks Co. 
v. Hernandez, 71 So. 443, 196 Ala. 438, 
L.R.A.1916E 258. 


38. Birmingham Waterworks Co. 
v. Hernandez, supra. 


39. Pottsville Water Co. v. Public 
eee Commission, 78 Pa.Super. 56, 


[a] Order by public service com- 
mission.—An order of the _ public 
service commission requiring a water 
company to maintain service pipes to 
the curb line is reasonable and_ in 
conformity with law. Pottsville Wa- 
ter Co. v. Public Service Commission, 
78 Pa.Super. 56, 67. 

Authority of public service com- 
missions see infra § 679. 


40. Rogers Iron Works vy. Joplin 
Waterworks Co., 18 S.W.(2d) 420, 323 
Mo. 122. 

fa] Thus, where an _ ironworks 
company owning its own water sys- 
tem contracted to furnish a railroad 
company with water in competition 
with a water company, the latter 
would not be compelled to install a 
meter of sufficient size to enable the 
ironworks company to carry out its 
contract in case its equipment should 
break down. Rogers Iron Works v. 
Joplin Waterworks Co., 18 S.W.(2d) 
420, 323 Mo. 122. ~ 


41. Right of public service com- 
mission to order relocation see infra 
§ 679. 


42. Walker v. North Bergen Tp. in 
FHiudson County, 86 A. 638, 84 N.J.Law 
278; New York Interurban Water Co. 
vy. City of Mt. Vernon, 173 N.Y.S. 38, 
185 App.Div. 305. 


[a] Vested rights.—A water com- 
pany does not have a vested right to 
have its pipes undisturbed when the 
public good requires that they be 
shifted or relocated. Walker  v. 
North Bergen Tp. in Hudson County, 
86 A. 68, 84 N.J.Law 248. 


{[b] After expiration of contract so 
providing, the legal obligation of the 
city to pay for relocation ceased. 
New York Interurban Water Co. v. 
City of Mt. Vernon, 173 N.Y.S. 38, 185 
App.Div. 305. 


43. Erie R. Co. vy. Board of Public 
Utility Com’rs, 41 S.Ct. 169, 254 U.S. 
394, 65 L.Ed. 322 [aff 103 A. 1052, 90 
N.J.Law 672, 673 (aff 98 A. 13, 89 N. 
J.Law 57)]; Passaic Water Co. v. 
Board of Public ‘Utility Com’rs, 41 S. 
Ct. 169, 254 U.S. 394, 65 L.Ed. 322 [aft 
103 A. 1053, 90 N.J.Law 714]; West- 
ern Union Tel. Co. v. Board of Public 
Utility Com’rs, 41 S.Ct. 169, 254 U.S. 
394, 65 L.Ed. 322 [aff 103 A. 1055, 90 
N.J.Law 729]; D. Fullerton & Co. v. 
Board of Public Utility Com’rs, 41 
S.Ct. 169, 254 U.S. 394, 65 L.Hd. 322 
Laff) 103A... 1105150.90), NoJ. Law | 677]; 
Morris & Co. v. Board of Publie Util- 
ity Com’rs, 41 S.Ct. 169, 254 U.S. 394, 
65 L.Ed. 322 [aff 103 A. 1053, 90 N.J. 
Law 694]; Meyer v. Board of Public 
‘Utility Com’rs, 41 S.Ct. 169, 254 U.S. 
894, 65 L.Wd:. 322 [aff 103 A. 10538, 90 
N.J.Law 694]; Public Service Ry. Co. 
v. Board of Public Utility Com’rs, 41 
SiCti 169, 254 “US. 394, 65 Libid. 322 
[aff 108 A. 1054, 90 N.J.Law 715 (aff 
98 A. 28, 89 N.J.Law 24)]; Belfast 
Water Co. v. Belfast, 42 A. 235, 92 
Me. 52; Jersey City Water Com’rs v. 
Hudson, 13 N.J.Eq. 420; Springfield 
Water Co. v. Philadelphia & Garrett- 
ford Street Ry. Co., 45 Pa.Super. 516; 
In re Kerlin St., 12 Pa.Dist.. 764. 


[a] Reason for change of grade.— 
The fact that a municipality may be 
induced to some extent to adopt such 
a change of grade at the instance of 
a street railway company does not 
relieve a water company forced there- 
by to lower its pipes from its char- 
ter obligations. Springfield Water 
Co. v. Philadelphia & Garrettford 
Street Ry. Co., 45 Pa.Super. 516. 


[b] Widening sidewalk.—Belfast 
Water Co. v. Belfast, 42 A. 235, 92 
Me. 52. 


44, Wichita Water Co. v. City of 
Wichita, 158 P. 49, 98 Kan. 256. 


45. Anderson v. Fuller, 41 So. 684, 
51 Fla. 380, 6 L.R.A.N.S. 1026, 120 Am. 
S.R. 170; Walker v. North Bergen Tp. 
in Hudson County, 86 A. 638, 84 NJ. 
Law 248. 


46. Moore v. New Orleans Water 
Works Co., 114 F. 380; Scranton Gas, 
etce., Co. v. Scranton, 11 Pa.Dist. 671. 
But see Bryn Mawr Water Co. v. Low- 


er Merion Tp., 15 Pa.Co. 527 (holding 
that, under Act May 16, 1889 [P. L. 
p 227], which provides that the right 
of a water company to use the high- 
ways shall be “‘subject to such regula- 
tions as the councils of said borough, 
town, city, or district may adopt in 
regard to grades or for the protection 
and convenience of public travel over 
the same,” a water company which 
occupies a public highway with its 
water pipes is subject to the right of 
the supervisors to have the pipes 
raised or lowered when it is necessary 
to place drainage pipes in the high- 
way). 

Compensation for taking property 
already devoted to public use under 
power of eminent domain generally 
see Eminent Domain §§ 197-209. 


47. Spring Brook Water Supply 
Co. v. Pennsylvania Coal Co., 54 Pa. 
Super. 380. 


48. Spring Brook Water Supply 
Co. v. Pennsylvania Coal Co., supra. 


[a] Rule applied.—Where a water 
company lays its pipes under a road 
without compensating the owner of 
the land, and thereafter the owner, 
a coal company, removes the coal, and 
the surface of the road subsides and 
injures the pipes, the water company 
cannot recover damages from _ the 
coal company. Spring Brook Water 
Supply Co. v. Pennsylvania Coal Co., 
54 Pa.Super. 380. 


49. Templeton v. City of Welling- 
ton, (Tex.Civ.App.) 207 S.W. 186. 


50. Hackensack Water Co. v. Pub- 
lic Service Gas & Electric Co., 142 
A. 563, 6 N.J.Misc. 707. 


[a] Water company does not con- 
sent to the act which caused the in- 
jury by sending a representative to 
turn off the water and otherwise pro- 
tect the company’s property in case 
of injury from defendant’s blasting 
operations. Hackensack Water Co. v. 
Public Service Gas & Blectric Co., 142 
A. 5638, 6 N.J.Misc. 707. 


51. Gloucester Water Supply Co. 
v. Gloucester, 60 N.E. 977, 179 Mass. 
365; Gamble v. Queens County Water 
Co., 25 N.E. 201, 123 N.Y. 91, 9 L.R.A. 
527, 25 Abb.N.Cas. 410. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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-§§ 674-676] 


statute, may issue stock for such a purpose.®? Un- 
der some statutes a water company may purchase the 
franchises and property of another water company 
which has been organized under the same act.°* 
Where one company takes over the property and 
franchise of another, it is obligated to discharge the 
latter’s public obligations,®* and it takes the prop- 
erty subject to easements which exist on it.°> A 
water company’s franchise, giving the city the right 
to purehase the works at the net cost,°® does not 
entitle the city to enjoin the company from purchas- 
ing the franchise and property of another water com- 
pany;°? and, in an action so to enjoin, the burden 
is on the city to show that the transaction would be 
a clear invasion of its right to acquire the original 
works.*§ 


[§ 675] (2) Lease. If a water company is oper- 
ating under a charter from the state and no power 
to lease the waterworks is given, the company can- 
not do so,°® even with the consent of the municipal- 
ity which it serves.°° If a statute so provides,® 
a water company may lease the property and rights 
of other water companies and thereby acquire their 


[a] Mill privilege.—A water com- 
pany authorized to secure and sell 
water has, as an incident to that 
right, power to purchase and hold a 
mill privilege on a pond so as to 
enable it to dam the pond. Gloucester 
Water Supvly Co. v. Gloucester, 60 
N.E. 977, 179 Mass. 365. 


59. 
58 C.C.A. 576. 
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moreland Water Co., supra. 


New Albany Waterworks ev. 
Louisville Banking Co., 


60. New Albany Waterworks v. 
Louisville Banking Co., supra. 


61. See statutory provisions. 


[67 0.5.) T19% 


rights. °? 


[§ 676] (3) Sale or Assignment.°* A water com- 
pany has no power to sell its entire plant, property, 
and franchises without permission from the state 
or an authorized agency thereof ;°* it may do so if 
permitted by statute®® or by its franchise or char- 
ter,°® but even then not before the authorized time.®? 
It may have the right to sell such machinery and 
equipment as are no longer necessary in the opera- 
tion of its plant,®* and this right is not affected by 
the fact that the municipality has an option to pur- 
chase the plant at the expiration of the franchise.®® 
It cannot divest itself of water rights it has ae- 
quired in its capacity of a publie utility unless such 
action is in good faith and the property 1s not neces- 
sary.’° Even though a water company has the pow- 
er to transfer its plant and franchise, a transfer is 
invalid if the transferee has not the power to con- 
tinue the public service.*! If the city has acquiesced 
in an assignment for a long period of time, it can- 
not question the legality of the assignment to reap 
an advantage thereby.’ A contract attempting to 
grant an easement in the public use to the detriment 


Water Co., 15 Pa.Co: 603. 


[a] Exclusive franchise may be 
transferred under a statute which 
permits the selling of a franchise. 
Monongahela Water Co. v. South Side 
Water Co., 15 Pa.Co. 603. 


66. San Luis Water Co. v. Estra- 
da, 48 P. 1075, 117 Cal. 168. 


122 EH. 776, 


Acquisition of water for public use 
generally see supra §§ 613-615. 

52. Gamble v. Queens County Wa- 
teneiGo:. 2h IN 20t SIASHINGYe,: 9d'0'9 
L.R.A. 527, 25 Abb.N.Cas. 410. 


53. See statutory provisions. 


[a] In Pennsylvania, under Act 
April 17. 1876 (P. L. p 30), amending 
Act April 29, 1874 (P. L. p 73), a cor- 
poration created under the act of 
1874 may purchase the franchises and 
pronerty of any other corporation or- 
ganized under the same act. Greens- 
burg Borough v. Westmoreland Water 
Co., 87 A. 995, 240 Pa. 481. 


54. Greensburg Borough v. West- 
moreland Water Co., supra. 


55. Hudson v. Ukiah Water & Im- 
provement Co., 204 P. 862, 55 Cal.App. 
709. 

[a] Easement of water right.— 
Where the president and stockhold- 
ers of a water company became own- 
ers of the entire capital stock of an- 
other water compsny, and the water- 
works and franchises were conveyed 
to such president, and, under color of 
the equitable ownership by the stock- 
holders and the conveyance to the 
president, the company took posses- 
sion of the waterworks and franchis- 
es and proceeded to act with regard 
to them as if it had acquired the full 
legal title thereto, it took the fran- 
chises, waterworks, and mains bur- 
dened with an easement of a water 
right by a landowner as long as it 
continued to enjoy the water suvply 
of the old company, although it aban- 
doned the greater part of the reser- 
voirs, mains, and pipes and obtained 
the greater part of its water from 
other sources. Hudson v. Ukiah Wa- 
ter & Improvement Co., 204 P. 862, 55 
Cal.App. 709. 


56. Options of purchase to city see 
supra § 622. 

57. Greensburg Borough v. West- 
moreland Water Co., 87 A. 995, 240 
Pa. 481. 

58. Greensburg Borough v. West- 


62. Gring v. Sinking Spring Water 
Co;, 113 A. 435, 270 Pa! 232; Moore v. 
Chartiers Valley Water Co., 65 A. 936, 
216 Pa. 457: Gring v. Spring Water 
Co.,.20 Pa. Dist--391. 


[a] Thus, where one water com- 
pany leased another, under the law 
as it stood prior to Act June 7, 1907 
(P. L. p 455; St. [1920] §§ 5940-5943), 
the lessee company would have be- 
come vested with all the rights of 
the lessor eompany to the same effect 
as though it had by purchase acquired 
the latter’s franchise, including, per- 
haps, a right to supply the united 
districts, and to condemn water for 
that purpose. Gring v. Sinking 
Spring Water Co., 113 A. 485, 270 Pa. 
232. 

63. Transfer of all property by 
quasi public corporations generally 
see Corporations §§ 2467-2474. 


64. New Albany Waterworks v. 
Louisville Banking Co., 122° F. 776, 58 
CCRAC 1 Gc. usouthern. bac. Cost: 
Spring Valley Water Co., 159 P. 865, 
173 Cal. 291; South Pasadena v. Pasa- 
dena, Land, ete} Co,, 93 PP: 490, 152 
Cal. 579; Guilford & Sangerville Wa- 
ter Dist. v. Sangerville Water Supply 
Co., 154 A. 567, 130 Me. 217. 


[a] Permission by city.—A city’s 
charter power to contract with and 
procure individuals or corporations to 
construct and maintain waterworks 
“on such terms and under such regu- 
lations as may be agreed on’’ author- 
izes it to allow parties erecting wa- 
terworks under contract to sell or 
assign the plant. American Water- 
works Co. v. Farmers’ L. & T. Co., 73 
FE. 956, 20’ C:C.A. 133 [cert ‘den 163 U- 
STO on eOm S.Ct de O Shea tee EeesaeOi. 


65. South Pasadena vy. Pasadena 
Land, ete.’ Co., 93) Pi 490, /152) Cal. 5795 
Town of Mamaroneck v. New York 
Interurban Water Co., 190 N.Y.S. 580, 
198 App.Div. 396 [motion den 135 N. 
EK. 938, 233 N.Y. 598, and aff 135 N.E. 
962, 233 N.Y. 666}; Hey v. Spring- 
field Water Co., 56 A. 265, 207 Pa. 38; 
Monongahela Water Co. v. South Side 


67. Guilford & Sangerville Water 
Dist. v. Sangerville Water Supply Co., 
154 A. 567, 180 Me. 217. 


[a] For example, where the char- 
ter authorized a public water com- 
pany to sell its property after ten 
years of operation, it was ultra vires 
for the corporation to contract to sell 
at once. Guilford & Sangerville Wa- 
ter Dist. v. Sangerville Water Supply 
Co., 154 A. 567, 130 Me. 217. 


68. Town of Mamaroneck v. New 
York Interurban Water Co., 190 N.Y. 
S. 580, 198 App.Div. 396 [motion den 
135 N.E. 933. 233 N.Y. 598, and aff 135 
N.E. 962, 233 N.Y. 666]; Borough of 
Monessen v. Monessen Water Co., 89 
A. 829, 248 Pa. 58. 


[a] Burden to show necessity.— 
In a suit to enjoin a water supply 
company from selling a part of its 
equipment, on the theory that it is 
necessary to the company’s discharge 
of its obligations to plaintiffs as con- 
sumers, plaintiffs must overcome the 
presumption that the company will 
continue to discharge its obligations 
by convincing proof, the mere appre- 
hension that the water company will 
not be able to supply plaintiffs with 
unsold equipment being insufficient. 
Town of Mamaroneck v. New York In- 
terurban Water Co., 190 N.Y.S. 580, 
198 App.Div. 396 [motion den 135 N. 
E. 9338, 233 N.Y. 598, and aff 135 N-E. 
962, 233 N.Y. 666]. 


69. Borough of Monessen vy. Mo- 
aot ee Water Co., 89° A. 829, 248° Pa: 


Option of municipality to purchase 
generally see supra § 623. 

70. Public Utilities Commission v. 
East Providence Water Co., 136 A..447, 
48 R.I. 376 [rearg den 137 A. 387]. 


71. South Pasadena vy. Pasadena 
Land, etc., Co.; 93 P. 490, 152 Cal. 579. 


72. Austin v. Bartholomew, 107 F. 
349)"46 CIClA. '327) [cert’ dens 22° Sct) 
934, 183 U.S. 698, 46 L.Ed. 395). 


[a] For example, where a city for 


98 [6% .G Jal 
of the public is subject to modification by the pub- 
lic authorities.** 


Termination of corporation by sale. By statute in 
some jurisdictions a water company ceases to exist 
after it sells its franchises and property.*+ 


[§ 677] (4) Mortgage. If the power is express- 
ly or impliedly given by the state or an agency there- 
of, a water company may mortgage its property,’® 
but mortgage bondholders are bound at their peril to 
ascertain the terms of the ordinance creating or li- 
censing the company.’® A water company cannot 
pay off mortgage bonds before maturity other than 
in accordance with the terms specified in the agree- 
ment.“7 In accordance with the rule that the ex- 
tent of the property covered by a mortgage must be 
determined by the description contained in the mort- 
gage itself,7® mortgages of the property of a cor- 
poration which constructed and operated both a 
water plant and an ice plant were held not to in- 
elude after-acquired property in the ice plant. where 
the special description referred only to the water 
plant.7° 


[§ 678] f. Proceedings To Restrain Company 
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from Exceeding Rights or Violating Duties. The 
question of the right of a water company to lay its 
mains in the public streets must be raised by a direct 
action instituted for this purpose, and the right can- 
not be attacked collaterally in another proceeding.®°® 
If a water company without the right to do so at- 
tempts to use the streets for the laying of water 


pipes, the city may forcibly prevent the excavation*! ° 


or may obtain equitable relief by injunction;*? and 
so, when the necessary consent of the city is not 
obtained,** an injunction les to prevent the laying 
of the pipes in the streets without such consent,*4 
and the court may compel the removal of such as 
are laid pending suit.*® The remedy for the mere 
misbehavior of a water company in the exercise of 
its franchise is a proper proceeding at the instance 
of the commonwealth and not at the instance of an 
individual.*® A landowner may restrain -the water 
company from exceeding its rights on his property,’7 
but the court will not grant an injunction that will 
summarily cut off the water supply of a city but 
will provide a reasonable time for the company to 
condemn the rights involved or change its plans.*$ 
If plaintiff has established an unwarranted use by 


[§§ 676-678 © 


more than eight years acquiesced to 
the fullest extent in the assignment 
by the water company of its rights 
and privileges, and allowed the new 
company to perform the contract of 
the assignor, it is too late for the 
city to question the legality of the 
assignment for the purpose of avoid- 
ing performance of its part of the 
contract. Austin v. Bartholomew, 
107 F. 349, 46 C.C.A. 327 [cert den 22 
S.Ct. 934, 183 U.S. 698, 46 L.Ed. 395]. 


73. Southern Pac. Co. v. Spring 
Valley Water Co., 159 P. 865, 173 Cal. 
291. 

74. See statutory provisions. 

[a] In Pennsylvania, under Act 
April 17, 1876 (P. L. p 33) § 5, where 
a water company sells and conveys 
all of its franchises and property to 
another company and discontinues to 
furnish water as provided for in its 
charter, it ceases to exist. Common- 
wealth v. Lumber City Water Co., 74 
Be 2oes 2a0°ba, 3 hit. 


75. American Waterworks Co. v. 
Farmers’ L. & T. Co., 73 F. 956, 20 
C.C.A. 133 [cert den 16 S.Ct. 1198, 163 
U.S. 675, 41 L.Ed. 319]; Andrews v. 
National Foundry, etc., Works, 61 F. 
782, 10 C.C.A. 60; State v. Topeka, 
etc., Water Co., 60 P. 337, 61 Kan. 547. 

Mortgage of property and franchis- 
es by corporation generally see Corpo- 
rations §§ 2489-2497. 

Mortgage of franchises generally 
see Franchises § 91. 


76. Illinois Trust, etc, Bank v. 
Pontiac, 112 Ill.App. 545 [aff 72 N.E. 
411, 212 Ill. 326]. 


77, Carleson v. Omaha Water Co., 
131 N.Y.S. 495, 146 App.Div. 702 [aff 
101 N.E. 1096, 208 N.Y. 520]; Har- 
nickell v. Omaha Water Co., 131 N.Y. 
S. 489, 146 App.Div. 693 [aff 101 N.E. 
1104, 208 N.Y. 520]. 


[a] Redemption on “any sale of 
the proverty.”—An ordinance of the 
city of Omaha granted a right of way 
in its streets for the construction and 
maintenance of waterworks, together 
with a contract to furnish a city with 
water for twenty-five years, and pro- 
vided that the city, at any time after 
twenty years, might purchase the wa- 
terwork» at an appraised value. The 
works were completed in 1883, and in 


1896 the water company, which was 
then the owner of the waterworks 
and franchises, executed to a trust 
company in this state a prior lien 
mortgage of the waterworks, etc., to 
secure bonds due in 1916, which re- 
ferred to the ordinance, and provided 
that the water company should pay 
the principal of the bonds issued, 
when due; that the water company 
might, at any time, redeem the bonds 
at one hundred and five and interest, 
and that, on a default in interest or 
in any of the agreements of the water 
company, or on the appointment of a 
receiver, the principal of all outstand- 
ing bonds should become due, at the 
election of the trustee; that “upon 
any sale of the property the 
principal of all the bonds secured and 
outstanding shall become due, if not 
already due’; and other provisions 
in case of default or foreclosure. In 
1903 the city, under the reservation 
in the ordinance, elected to purchase, 
and the water company was decreed 
to file a power of attorney authoriz- 
ing the trustee to discharge the mort- 
gage on payment of the amount of all 
outstanding bonds and interest, the 
balance of the proceeds to be paid by 
the city direct to the water company; 
and thereunder the trustee claimed a 
sum equal to all of the bonds for re- 
demption at one hundred and five and 
accrued interest. It was held that 
the mortgage contemplated only a 
sale at the instance of the trustee in 
proceedings after default or a re- 
ceivership, the provision as to “any 
sale of the property” referring only 
to a sale under the terms of the mort- 
gage, and not to a sale under the res- 
ervation contained in the ordinance, 
and hence that the bonds must be re- 
deemed at one hundred and five and 
accrued interest. Carleson vy. Omaha 
Water Co., 1381 N.Y.S. 495, 146 App. 
Div. 702 [aff 101 N.E. 1096. 208 N.Y. 
520]; Harnickell v. Omaha Water Co., 
131 N.Y.S. 489, 146 Apvp.Div. 693 [aff 
101 N.B. 1104, 208 N.Y. 520]. 


78. See Mortgages § 391. 


79. United States Cast Iron Pipe & 
Foundry Co. vy. Henry Vogt Mach. Co., 
206 S.W. 806, 182 Ky. 473. 

Mortgage of after-acquired prop- 
erty generally see Morigages § 397. 

80. Franklin Frust Co. v. Peninsu- 


| 


lar Pure Water Co., 161 F. 855, 89 C. 
C.A. 49; Mueller v. Egg Harbor City, 
26 A. 89, 55 N.J.Law 245. 


81. City of Bayonne v. Borough of 
North Arlington, 79 A. 357, 78 N.J.Eq. 
283 [rev on other grounds 75 A. 558, 
77 N:.J.Bq: 166, -140  Am:S:R. 54705 
Somerville Water Co. v. Borough of 
Somerville, 78 A. 793, 78 N.J.Eq. 199. 


82. Somerville Water Co. v. Bor- 
ough of Somerville, supra. 


83. Necessity for consent see su- 
pra § 659. 


84. Woodbridge Tp. v. Middlesex 
Water Co., (N.J.Ch.) 68 A. 464; Sad- 
dle River Tp. v. Garfield Water Co., 
(N.S.Ch.)) 32) A) 9783) Branklin) Tpseys 
Nutley Water Co., 32 A. 381, 53 N.J. 
Eq. 601. 


85. Woodbridge Tp. v. Middlesex 
Water Co., (N.J.Ch.) 68 A. 464. 


86. Bland v. Tipton Water Co., 71 
A. 101) 222 Pa. 285. 


[a] There is distinction between 
an attempt to exercise a right or 
franchise which a corporation does 
not, in fact, possess, to the injury of 
the private rights of an individual, 
and its mere misbehavior in the ex- 
ercise of an undoubted right or fran- 
chise. Bland y. Tipton Water Co., 71 
A. 101, 222 Pa. 285. 


[b] Supplying water to railroad 
company.—Where a water company 
has the undoubted right or franchise 
to supply water to the public within 
the limits of a designated township, 
a riparian owner on a stream from 
which the water company takes some 
of its supply has no standing to main- 
tain a bill in equity to restrain the 
water company from delivering wa- 
ter to a railroad company within the 
limits of the township, although it ap- 
pears that the railroad company aftér 
receiving the water carries it in its 
own pipes beyond the limits of the 
township. The water company is not 
exercising a right which it does not 
possess but at most is merely misbe- 
having in the exercise of its fran- 
chise. Bland v. Tipton Water Co., 71 
A, 101, 222 Pa. 285. 


87. Minto v. Salem Water, Light 
& Power Co., 250 P. 722, 120 Or. 202. 


88. Minto v. Salem Water, Light 
& Power Co., supra. 
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the water company, the latter must show a prescrip- 
tive right or the estoppel of plaintiff.6® A private 
individual cannot bring an action against the com- 
pany for its failure to construct a main,®® but, if 
he has a direct interest different from that of the 
general public, he may compel the installation of a 
main of the required size,®! and the fact that the 
city might enjoin the water company from violating 
its duty does not preclude his suit.°2 A consumer 
may enforce a contract to lay new mains made for 
his benefit,°* and he is not precluded from suit be- 
cause of a refusal to pay excessive water rates.®4 


[§ 679] 5. Authority of Public Service Commis- 
sions Relative to Construction and Operation of Wa- 
terworks.®® A public service commission derives its 
authority wholly from constitutional or statutory 
provisions®® and it cannot exceed the extent of its 
authority as defined and limited thereby.®7 <Ac- 
cordingly a publie service commission whose juris- 
diction is limited by statute to matters relating to 
the safety and sufficiency of the service has no pow- 
er to order relocation of pipes in order to prevent 
damage to the streets from frequent repair of the 
pipe lines.°* When authorized by statute it may 
order extensions of a water company’s distributing 
system,®® but it has not such power when it has 
been delegated to the city wherein the company is 
located and operated. An order of a commission 


Issuance of injunctions generally if ; from which a water company obtained 
all its water, should have been noti- 


public injured or inconvenienced see 
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requiring a water company to reconstruct its plant, 
when such is unnecessary and no adequate return 
would be made on the investment, is void.2 The fact 
that a water company is authorized by its act of in- 
corporation to adopt such by-laws, rules, and regula- 
tions as shall not contravene the constitution and 
laws of the.United States or of the commonwealth 
does not authorize it to enforce rules and regulations 
contrary to the expressed policy and rules of the 
public service commission.? Under a statute which 
leaves to each city the regulation and control of wa- 
ter companies operated within its boundaries and 
which supply water principally to it,* a public serv- 
ice commission has not jurisdiction to entertain an 
application for authority to issue mortgage bonds 
from a water company so operated.® 


[§ 680] 6. Licenses and Taxes.® In the absence 
of constitutional provisions to the contrary a water 
company may be subject to taxation on its property 
by the state’ or by the municipality wherein it is sit- 
uated. However, if unauthorized by its charter or 
statute, a city may not impose license taxes or fees 
on the franchise and plant of a water company for 
revenue purposes® or for the permission to earry on 
the business,'° but 1 may impose a reasonable tax 
or fee as incident to the exercise of police supervi- 
sion and inspection’! and to defray the cost there- 


laws in conflict therewith were nec- 
essarily abrogated and no longer en- 
forceable. Pottsville Water Co. v. 


Injunctions § 66. 

89. Minto v. Salem Water, Light 
& Power Co., 250 P. 722, 120 Or. 202. 

90. Morenken Bldg. Corporation y. 
Long Island Water Co., 244 N.Y.S. 605, 
138 Mise. 303. 

91. Alabama Water Co. v. City of 
Jasper, 100 So. 486, 211 Ala. 280. 

92. Alabama Water Co. v. City of 
Jasper, supra. 


93. Baker v. New York Interurban 
Water Co., 184 N.Y.S. 833, 113 Misc. 
459. 


94. Baker v. New York Interurban 
Water Co., supra. 
95. Fixing of rates see infra § 810. 


Public service commissions gen- 
erally see Public Utilities §§ 69-163. 

96. See Public Utilities § 78. 

97. See Public Utilities § 79. 

98. City of Bluefield v. Public 
Service Commission, 118 S.E. 542, 94 
W.Va. 334. 

[a] Electrolysis of pipes.—Code 
(1918) c 150 (§§ 636-656), creating 
the public service commission and de- 
fining its powers and duties, does not 
give the commission jurisdiction to 
require a water company furnishing 
to the public water under a municipal 
franchise under which it has laid its 
roains and service pipes in the streets 
to relocate its pipes so laid in order 
to avoid electrolysis of its pipes 
claimed to be caused by the subse- 
quent operation of an electric street 
car line over the streets, in order to 
prevent damage to the streets from 
frequent repair of its pipe lines. Gty 
of Bluefield v. Public Service Commis- 
sion, 118 S.H. 542, 94 W.Va. 334. 


Duty of company to relocate pipes 
see supra § 672 
99. City of New York v. Jamaica 


Water Supply Co., 167 N.Y.S. 763, 181 
App.Div. 49 [aff 123 N.E. 859, 226 N. 


Web 121. 
[a] Notice of proceeding.—A city, 


fied of proceeding before public serv- 
ice commission to compel such com- 
pany and private corporation to fur- 
nish water through latter’s main to 
landowner. Overlook Development 
Co. v. Public Service Commission, 158 
A. 869, 306 Pa. 43. 

Duty of company to extend mains 
see supra § 669. 

Le, State ve Washburn Water 
Works Co., 196 N.W. 537, 182 Wis. 287. 


[a] Tllustration.—St. (1917) § 
1797m-87 subs 2, empowering mu- 
nicipalities to require public utilities 
to make extensions and additions to 
their plants, being amendatory of the 
Public Utilities Law, and there being 
nothing in the general law expressly 
delegating to the railroad commission 
any such power, such commission is 
without authority to order an exten- 
sion of water mains by a public utili- 


[ty company operating its plant with- 


in a municipality. State v. Wash- 
burn Water Works Co., 196 N.W. 537, 
182 Wis. 287. 


2. Osborn Utilities Corporation of 
Osborn v. Public Utilities Commis- 
sion of Idaho, (Idaho) 17 P.(2d) 333. 


Limitation on power of regulation 
of public utilities generally see Pub- 
lic Utilities § 23. 


8. Pottsville Water Co. v. Public 
Service Commission, 78 Pa.Super. 56, 
67. 


[a] Such provision refers to laws 
as they shall from time to time exist. 
Pottsville Water Co. y. Public Serv- 
ice Commission, 78 Pa.Super. 56, 67. 


{b] Laying and maintenance of 
service pipes.—When the legislature 
passed the Public Service Company 
Law, and in pursuance thereof the 
public service commission declared its 
policy, with reference to the laying, 
maintenance, and repair of service 
pipes of water companies, its order, 
provided it was reasonable and in 
conformity with law, became the law 
of the commonwealth, and any by- 


Public Service Commission, 78 Pa.Su- 
per. 56, 67. 
4 See statutory provisions. 


5. Wichita Water Co. v. Public 
Service Commission of Kansas, 268 P. 
89, 126 Kan‘ 381. 


Right to grant certificate of author- 
ity to do business see supra § 658. 


6. Taxation of franchises general- 
ly see Taxation §§ 241-247; Munici- 
pal Corporations § 4352. 


License fee for diversion of water 
see supra § 614. 


7. See Taxation §§ 325, 497. 


Place of taxation of water compa- 
nies see Taxation § 671. 


Duty cf municipality owning water- 
works to pay tax see supra § 633. 


8. See Municipal Corporations §§ 
4363-4366. 


9. Cambridge v. Cambridge Water 
Co., 58 A. 44z, 99 Md. 501, 2 Ann.Cas. 
311; City of Wilkes-Barre v. Crystal 
Spring Water Co., 7 Kulp (Pa.) 31. 


10. Cambridge v. Cambridge Wa- 
ter Co., 58 A. 442, 99 Md. 501, 2 Ann. 
Cas, 311; Lansdowne Borough y. 
Springfield Water Co., 16 Pa.Super. 
490, 8 Del.Co. 175 [aff.7 Del.Co. 506]: 
City of Wilkes-Barre vy. Crystal 
Spring Water Co., 7 Kulp (Pa.) 81. 


[a] Annual license.—An ordinance 
providing that every water company 
in the city shall be annually licensed 
and registered, and pay to the city 
the sum of one hundred dollars, was 
held invalid. City of Wilkes-Barre 
v. Crystal Spring Water Co., 7 Kulp 
(Pa.) 31. 

1l. Kittanning Borough y. Arm- 
strong Water Co., 35 Pa.Super. 174; 
Lansdowne Borough v. Springfield 
Water Co., 16 Pa.Super. 490, 8 Del. 
Co. 175 [aff 7 Del.Co. 506]. 

[a] Ibicense tax of thirty dollars 
per mile is not so clearly unreason- 
able as to require the court to declare 
the tax invalid. Kittanning Borough 
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of.12 Where a fee has been imposed by the city, the 
presumption is that it is imposed for police inspec- 
tion and surveillance purposes rather than for reve- 
nue or as areturn for permission to carry on the busi- 
ness.!* The burden of showing the unreasonableness 
of the fee is on the water company,'* and payment 
eannot be avoided by showing thaé it is somewhat in 
excess of the actual expense of supervision,’® since 
the city is ordinarily unable to tell in advance the 
exact cost and is at liberty to make the charge large 
enough to cover any reasonably anticipated ex- 
pense.+& 


Percentage of gross receipts. Under a constitu- 
tional provision that any individual or corporation 
may establish and operate waterworks to supply 
a city and its inhabitants with water under such con- 
ditions and regulations as the city may prescribe 
under its organic law,!? a municipality has no power 
to impose, as a condition to the granting of a water 
franchise, a condition that the grantee and his as- 
signs shall pay a percentage of gross receipts,’* and 
the legislature has no power to authorize it to do 
so;?® such tax cannot be supported under the city’s 
general power to contract?° nor by the fact that the 
grantee voluntarily consented thereto,”? and, al- 
though the grantee received the franchise by consent- 
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‘ 


ing to the conditions, neither he nor his assignee is 
estopped to deny the city’s right to recover.” 


[§ 681] 7. Remedies of Creditors and Enforce- 
ment of Liabilities. General creditors of a water 
company are not permitted to have recourse against 
its assets directly, but only through a receivership,”* 
but mortgage ereditors and those having liens for 
work or materials may have a foreclosure,** in which 
case, however, the court will make such directions, as 
to selling the plant as an entirety and carrying on the 
business, as will protect the public.?° 


[§ 682] F. Supply and Distribution of Water*?° 
—1. To Municipalities—a. Power and Authority of 
Municipality To Contract?7—(1) In General. Sub- 
ject to the rules of law applicable to municipal con- 
tracts generally,?* particularly with reference to pub- 
lic improvements,”® a municipal corporation general- 
ly has the authority to contract with an individual 
or corporation for a supply of water for municipal 
uses ;°° but the power of a municipality to contract 
for the procurement of a water supply must be con- 
ferred on it either expressly or by implication.*4 
The power to enter into contracts for the supply of 
water to the municipality and its inhabitants may 
be expressly given;*” or such power may be im- 


v. Armstrong Water Co., 35 Pa.Super. 
174. 

[b] Fee for permit to open streets. 
—An ordinance fixing a fee for a per- 
mit to open a street to make repairs 
of any underground service at two 
dollars for an unpaved street, six dol- 
lars for a street paved with Belgian 
block. or macadamized, and eight dol- 
lars for a street paved with asphalt, 
was reasonable. Lansdowne Borough 
v. Springfield Water Co., 16 Pa.Super. 
490, 8 Del.Co. 175 [aff 7 Del.Co. 506]. 

12. Kittanning Borough v. Arm- 
strong Water Co., 35 Pa.Super. 174; 
Lansdowne Borough v. Springfield 
Water Co., 16 Pa.Suver. 490, 8 Del.Co. 
175 [aff 7 Del.Co. 506]. 

13. Lansdowne Borough vy. Spring- 
field Water Co., supra. 

14. Kittanning Borough v. Arm- 
strong Water Co., 35 Pa.Super. 174. 


15. Kittanning Borough v. Arm- 
strong Water Co., supra. 

16. Kittanning Borough vy. Arm- 
strong Water Co., supra. 

17. See constitutional provisions. 

18. Town of St. Helena v. Ewer, 
146 P. 191, 26 Cal.App. 191. 

[a] Rule is not changed by the 
ordinance providing that an exclusive 
franchise is not granted. Town of 
St. Helena v. Ewer, 146 P. 191, 26 
Cal.App. 191, 192. 


19. Town of St. Helena v. Ewer, 
supra. 

20. Town of St. Helena v. Ewer, 
supra. 

21. Town of St. Helena v. Ewer, 
supra. 

“Tt is no answer that defendant 


voluntarily entered into the engage- 
ment. In its legal sense his accept- 
ance was not voluntary for the rea- 
son that his bid would not, nor could 
that of any other person, have been 
received without agreeing that he 
would pay at least three per cent. of 
his gross annual receipts.” Town of 
St. Helena v. Ewer, supra. 


22. Town of St. Helena v. Ewer, 
supra. 

23. In re New York, etc., Water 
CO. 7 980 Bs GLE Patil O29 aLOOAT 4a. Oe 
C.A. 91]; Blaker vy. Herts, etc., Wa- 
terworks Co., 41 Ch.D. 399. 


Involuntary bonkruptcy of public 
ev ea corporations see Bankruptcy 


24. Oconto Water Co. v. National 
Foundry & Pipe Works, 59 F. 19. 7 C. 
C.A. 603; Wood v. Holly Mfg. Co., 13 
So. 948, 100 Ala. 326, 46 Am.S.R. 56; 
Eufaula Water Co. v. Addyston Pipe, 
ete? COn SEO. 25. sO Ala. boe: 
Powder Co. v. San Diego Flume Co., 
25 P. 976, 88 Cal. 20; Mallory v. Mari- 
on Water-Works Co., 42 N.W. 521, 77 
Iowa 715. 

25. Oconto Water Co. v. National 
Foundry & Pipe Works, 59 F. 19, 7 
C.C.A. 603; McNeal Pipe, etc., Co. v. 
Woltman, 19 S.E. 109, 114 N.C. 178. 


£6. By irrigation district or com- 
pany see infra §§ 850-1054. 


27. Power as to water generally 
see Municipal Corporations § 598. 


Relative to particular terms see in- 
fra §§ 691-701, 780, 781. 


28. See Municipal Corporations §§ 
2120-2259. . 


29. See Municipal Corporations §§ 
2484-2630. 


Water supply as public improve- 
ment see Municipal Corporations §§ 
2304-2307. 

30. U.S.—Pikes Peak Power Co. v. 
Colorado Springs, 105 F. 1, 44 C.C.A. 
333; San Diego Flume Co. v. Souther, 
104 F. 706, 44 C.C.A. 143; Los Angeles 
City Water Co. v. Los Angeles, 88 F. 
720 [aff 20 S.Ct. 7386, 177'°U.S. 558, 44 
L.Ed. 886]; Illinois Trust, ete., Bank 
Vin AnkansasuCliy: 77.6.8).o2tls, 22) CoC As 
171, 34 L.R.A. 518; Santa Ana Water 
Co. v. San Buenaventura, 56 F. 339. 


Colo.—Grand Junction Water Co. v. 
Grand Junction, 60 P. 196, 14 Colo. 
App. 424. 

Mich.—Lewick v. Glazier, 74 N.W. 


717, 116 Mich. 4938. 


N.J.—Stowe v. Kearny, 59 A. 1058, 
72 N.J.Law 106; Livermore v. Mill- 
ville, 59 A. 217. 71 N.J.Law 508 laff 62 
A. 408, 72 N.J.Law 221]; Passaic Wa- 
ter Co. v. Paterson, 47 A. 462, 65 N.J. 
Law 472. 


N.Y.—Woodside Water Co. v. Long 
Island City, 54 N.E. 1095, 159 N.Y. 558; 
ey v. Sands, 29 N.E. 818, 131 N.Y: 
LF 


Or.—City of Joseph v. Joseph Water 
Works Co., 111 P. 864, 112 P. 1088, 57 


| Or. 586, 589. 
Giant 


Utah.—Brummitt v. Ogden Water- 


| works Co., 93 P. 828, 33 Utah 285; Og- 


den City v. Bear Lake, ete., Water- 
See ete, Co5°76 PP» 1069,’ 28> Utan 

Wis.—Hurley Water Co. v. Vaughn, 
OT NiW. 971, 11>) Wash) 470/55 Oconto 
City Water Supply Co. v. Oconto, 80 N. 
W. 11138, 105 Wis. 76. 

31. Wichita Water Co. v. City of 
Wichita, 234 FB. 415. 

e2. U.S.—Risley v. Utica, 179 & 
875; Illinois Trust, ete., Bank v. Ar- 
kansas City, 76 FE. 271,22 CCA Miia 
34 L.R.A. 518. 


Cal.—Marin Water, etc., Co. v. Town 
of Sausalito, 143 P. 767, 168 Cal. 587. 


Ill.— Quincy v. Bull, 106 Ill. 337. 


Me.—City of Belfast v. Belfast Wa- 
ter Co., 98 A. 738, 115 Me. 284, LAR.A 
1917B 908. 


N.J.—Hackensack Water Co. v. Ho- 
boken, 17 A. 307, 51 N.J.Law 220; Wil- 
son v. Hast Jersey Water Co., 90 A. 
728, 88 N.J.Eq. 42; Wilson v. Hast 
ao aee Water Co., 79 A. 440, 78 N.J.Eq. 


Ohio.—Fremont v. June, 8 Ohio Cir. 
Ct. 124, 4 Ohio Cir.Dec. 326. 

Pa.—White v. Meadville, 35 A. 695, 
177 Pa. 643, 3 L.R.A. 567. 

Tex.—Brenham v. Brenham Water 
Co.,)c4 SW 207%, 67, Mex,.542) 

[a] Power “to contract for supply- 
ing the city with water for municipal 
purposes,” as granted by statute, in- 


*By CHARLES REZNIKOFF (S§ 682-783). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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plied** from the power to provide for a water sup- 
ply,** establish a water system of its own,?* contract 
for and procure,*® construct®*? or purchase*®® water- 
works,*® or make contracts for the welfare of the 
city or contract generally in connection with the 
power to provide for the health and welfare of the 
inhabitants.*° However, the power to purchase wa- 
ter cannot be inferred from a grant of power to erect 
a waterworks in a statute in which there is found 
-elsewhere express authority for the exercise of the 
power to purchase, although in a different manner.*! 
The right of contract conferred upon municipalities 
by statute is not a right to contract for a water sup- 
ply with any and every company, but only with such 
as have the power to make such a contract with a 
municipality.4? 

Municipality as agent of individual citizen. Al- 
though it has been said that where municipal au- 
thorities are empowered to contract with a water 
company for a supply of water, they act as agents 
of all the people of the city, then and thereafter,** 
from the fact that the inhabitants are interested that 
the obligations of contractors toward the municipal 
corporation should be faithfully complhed with, or 
from the fact that they, as taxpayers, contribute the 
money with which the payments under the contracts 
of the municipality have to be made, it does not fol- 


cludes the power of contracting to|N.E. 675, 
supply water to the inhabitants. 
Marin Water, ete. ‘Co. v. Town of 
Sausalito, 143 P. 767, 772, 168 Cal. 587. 
Furnishing water directly through 


private pipes of company see infra § 
685. 


Dec. 326. 
38. 


39. 
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162 Ind. 
Jume,, 8 Ohio. Cir: Ct 124, 4.Ohio Cir. 


Hackensack Water Co. v. Ho- 
boken, 17 A. 307, 51 N.J.Law 220. 


Reed v. Anoka, 88 N.W. 981, 85 
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low that the inhabitants are principals in a contract 
entered into with a water company.** Although, by 
statute, any contract for a municipal water supply 
must be confirmed by a two-thirds vote of the quali- 
fied electors of the city, a city, in entering upon such 
a contract, is not the agent of a single elector nor of 
the aggregate two thirds.*® 

[§ 683] (2) Restrictions.4® Although a munici- 
pal corporation generally has the authority to con- 
tract with an individual or corporation for a supply 
of water for municipal uses,*’ such authority may 
be subject to certain restrictions ;** the municipality 
may not exceed the amount authorized by statute to 
be paid or raised by taxation for such service;*® and 
it may not exceed the indebtedness which it may law- 
fully contract,®° including, for this purpose, the fixed 
payment for each current year, not the aggregate of 
such payments for the whole term of the contract.°* 
The power to enter into a contract with a water com- 
pany? or to contract for a certain period®* does not 
authorize a municipality to enter into a contract for 
such period or for a stated period at a fixed rate. 
Under a provision of the constitution that the supply 
of water is subject to the regulation of the state, a 
municipality has no power to bind itself to pay fixed 
rates for water for any period beyond the change of 
rates by statute.°* 


47. See supra § 682. 

48. See infra text and notes 49-51. 

49. Grand Junction Water Co. yv. 
Grand Junction, 60 P. 196. 14 Colo. 
App. 424; Creston Waterworks Co. v. 
Creston, 70 N.W. 739, 101 Iowa 687: 


34; Fremont v. 


[b] “Water company or other 
company, contractor or contractors.” 
—As used in a statute authorizing the 
proper municipal authority to enter 
into a contract with ‘any water com- 
pany or other company, contractor or 
contractors,” for a water supply the 
legislature ‘had in view companies 
not themselves owners or purveyors 
of water, but which were nevertheless 
capable of supplying the necessary 
works.’ Wilson v. East Jersey Water 
Co., 79 A. 440, 444, 78 N.J.Hq. 329. 


33. See infra text and notes 34-40. 


34. Los Angeles City Water Co. v. 
Los Angeles, 88 F. 720; Hackensack 
Water Co. v. Hoboken, 17 A. 307, 51 
N.J.Law 220; Hummelstown Borough 
v. Brunner, 5 Pa.Dist. 8, 17 Pa.Co. 140; 
Brenham v. Brenham Water Co., 4 S. 
W. 143, 67 Tex. 542. See Birmingham 
Waterworks Co. v. City of Birming- 
ham, 211 F. 497, 501 (“the charter of 
an Alabama municipal corporation, 
containing the usual welfare provi- 
sions, and the power to adopt all need- 
ful provisions to obtain a water sup- 
ply for the city, is sufficient to author- 
ize the city to obtain a water supply 
by contracting . though no spe- 
cific power to obtain it by contract 
appears in the charter’’). 


@5. Jack v. Grangeville, 74 P. 969, 
9 Idaho 291. 


36. Columbus Water-Works Co. v. 
Columbus, 28 P. 1097, 48 Kan. 99, 15 
L.R.A. 354; Columbus Water-Works 
Co. v. Columbus, 26 P. 1046, 46 Kan. 
666; Manley v. Emlen, 27 P. 844, 46 
Kan. 655; Burlington Water-Works 
Co. v. Burlington, 23 P. 1068, 43 Kan. 
725; Wood v. National Water Works 
Co., 7 P. 233, 33 Kan. 590. See Wichita 
Water Co. v. City of Wichita, 234 F., 
415 (construing law of Kansas). 


87. Colorado Springs v. Pike’s Peak 
Hydro-Electric Co., 140 P. 921, 57 Colo. 
169; Scott v. Laporte, 68 N.E. 278, 69 
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Minn. 294 (holding that charter power 
“to make and establish public pumps, 
wells, cisterns, and hydrants, and to 
provide for and control the erection of 
waterworks for the supply of water 
for the city and its inhabitants” gave 
the municipality power and authority 
to enter into contracts with private 
individuals for the purpose of provid- 
ing a water supply). 

40. Ala.—Greenville v. Greenville 
Water Co,, 27 So. 764, 125 Ala. 625; 
Livingston y. Pippin, 31 Ala. 542. 

Ga.—Rome v. Cabot, 28 Ga. 50. 

Ky.—Dyer v. Newport, 94 S.W. 25, 
29 Ky.L. 656. 

La.—Conery v. New Orleans Water- 
Works Co., 7 So. 8, 41 La.Ann. 910. 

Mo.—Webb City, ete., Waterworks 
Co. v. Webb City, 78 Mo.App. 422. 


See Mercantile Trust, ete, Co. v. 
City of Columbus, 161 F. 135 (constru- 
ing law of Georgia). 

41. Salmon v. Rochester & Lake 
Ontario Water Co., 197 N.Y.S. 769, 120 
Misc. 131. 

42. Plainfield-Union Water Co. v. 
Inhabitants of City of Plainfield, 87 
A. 448, 84 N.J.Law 634. 


43. Birmingham Waterworks Co. v. 
Hernandez, 71 So. 4438, 196 Ala. 438, 
L.R.A.1916E 258. 

44. Allen, etc., Mfg. Co. v. Shreve- 
port Waterworks Co., 37 So. 980, 113 
La. 1091, 104 Am.S.R. 525, 68 L.R.A. 
650. 

45. Ancrum vy. Camden Water, etc., 
Co., 64 °S.E. 151, 82.S8.C. 284, 21 L.R.AL 
N.S. 1029. 

46. Cross references: 


Furnishing water directly see infra § 
685. 

General requirement as to reasonable- 
ness of terms see infra § 691. 

In contract by municipality to suppl 
other municipality see infra § 684. 


Woodside Water Co. v. Long Island 
City, (54 IN. EE 1095, "15.9 Ni Ya boss 


50. Beard v. Hopkinsville, 24 S.W. 
872, 95 Ky. 239, 15 Ky: L. 756, 44 Am:S. 
Riae222, 2/3: wlutRwAs 402. 


51. Walla Walla v. Walla Walla 
VWViIGTEL COS, LO SeOitee yale (es ae mare: 
L.Hd. 341 [quot City of Joseph v. 
Joseph Water Works Co., 111 P. 864, 
112 P. 1083, 57 Or. 586, 589]; Buchanan 
v; Mitehfield, 102 U.S. 278,726) Ima! 
138; Fidelity Trust, etc., Co. v. Fowler 
Water Co., 113 F. 560; Anoka Water- 
works, etc., Co. v. Anoka, 109 F. 580; 
Keihl v. South Bend, 76 F. 921, 22 c. 
C.A. 618, 36 L.R.A. 228; Higgins v. 
San Diego Water Co., 45 P. 824, 50 P. 
670, 118 Cal. 524; Prince v. Quincy, 
105 Ill. 188, 44 Am.R. 785; Bast St. 
Louis v. Hast St. Louis Gas Light, 
ete., Co398 Tl] 495,38 Amer: 9t= Sted= 
man vy. Berlin, 73 N.W. 57, 27 Wis. 505. 
But see Beard v. Hopkinsville, 24 S.W. 
872, 95 Ky. 239, 1b Ky.L. 756, 44 Amy) 
S.R. 222, 23 L.R.A. 402 (where a city 
contracts to pay a certain sum per 
year for a given number of years for 
water and electric light, it “incurs an 
indebtedness,” within the meaning of 
the constitution, for the total amount 
which the contract provides shall be 
paid during all the years it is to con- 
tinue). 


5@ City of Washington, Ind., v. 


Public Service Commission, 129 N.B. 
401, 190 Ind. 105. 


53. Board of Education of Alton 
Community Consol. School Dist. No. 
151 v. Alton Water Co., 145 N.E. 683, 
314 Ill. 466; Freeport Water Co. v. 
City of Freeport, 57 N.E. 862, 186 Ill. 
179) [aft 21 S.Ct. 493.180 WS) 592, 45 
L.Ed. 679]; City of Danville v. Dan- 
ville Water Co., 53 N.E. 118; 178 Ill. 
299, 69°Am.S.R. 304. 


54. City of Tampa v. Tampa Wa- 
terworks Co., 34 So. 631, 45 Fla. 600 
[aff-26 S.Ct. 23, 199 U.S. 241, 50 L.Ed: 
170]; City of Pocatello v. Murray, 120 
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Exhaustion of authority. Where a municipality is 
authorized to obtain a water supply either by con- 
tract with a private corporation®® or by constructing 
and operating its own works,°® the adoption of one 
method exhausts the power of the municipality to 
adopt the other as long as the first continues the 
supply according to law.°®? 

Monopoly.°* Where its charter confers upon a mu- 
nicipality the power to contract for a supply of wa- 
ter, a contract entered into therefor, although it cre- 
ate a monopoly and is void to that extent, is valid to 
the extent of the powers delegated in the charter.°°® 
A municipality authorized to buy water for its own 
distributing system may agree to purchase water up 
to a given quantity exclusively from one company.®° 
A statute prohibiting the grant of an exclusive right 
for the supply of water is not violated by a contract 
which contemplates the possibility of the municipal- 
ity purchasing water from other sources in the fu- 
ture.°? 


Pledge of municipal credit. In the absence of ex- 
press authority, a municipal corporation cannot en- 
ter into a contract for the purchase of water from a 
private corporation which amounts in effect to a 
pledge of the municipal credit for the support of a 
private enterprise.°? A constitutional prohibition 
of the lending of the credit of a municipality is not 
viclated by a contract with a water company under 
which the municipality obligates itself to pay for a 
certain minimum amount for a certain period, al- 
though to supply such water it is necessary for the 
water company to extend its system.°* 


Source of supply. Although it may be unlawful 
for a municipality to go outside of the state for its 
supply of water, where a contract for a water sup- 
ply is silent as to the source from which the water is 
to be taken, an illegal execution of the contract will 
not be presumed.®* 


Supply for portion of town. Under an act author- 


P. 812, 21 Idaho 180 [aff 33 S.Ct. 107,!a part only of such district’’). 
State v. Summit Township, 19 


226 U.S. 318, 57 L.Ed, 239]. 66. 
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izing a town to establish a water-supply district and 
contract for a supply of water for such district, a 
town, all of which is included in a water district, is 
not authorized to contract for a supply of water for 
a portion only of the town.®® On the other hand, un- 
der an act authorizing a municipal corporation to 
contract for a supply of water, it has been held that 
the fact that the water supply is not carried to every 
part does not invalidate the contract.*® 


[§ 684] (3) Particular 
tract by Municipality To Supply Other Municipality. 
A municipality having no water supply of its own 
cannot, in the absence of any legislation vesting such 
power, contract with a water company for water to 
be supplied to another municipality ;°* nor, where a 
city has purchased a supply of water for its own use, 
has it the power to contract.to furnish water to an- 
other municipality.°® Where the authority to con- 
tract for a water supply is limited by statute to ad- 
joining municipalities, such authority does not ex- 
tend to municipalities that are not contiguous.*° 
Likewise, under a statute authorizing a municipality 
with waterworks of its own to enter into a contract 
with a contiguous municipality for the supply of the 
latter with water and also to dispose of surplus wa- 
ter for manufacturing and other purposes, a noncon- 
tiguous municipality cannot contract for a water 
supply from the municipality with its own water- 
works.71 The board of a town, which has established 
a water supply district including a village which is 
afterward incorporated, has no power, under the 
statutes applicable to the authority of the municipal- 
ities in question, to enter into a water contract to 
supply such village after its incorporation.*? 


Restriction by contract. The attempt of a water 
company, in selling its waterworks to a municipality, 
to restrict the sale of water to such municipality and 
other designated municipalities is beyond its pow- 
ers and against the policy of the state.7? 


70. Bayliss v. Borough of North 
Arlington, 76 A. 1024, 80 N.J.Law 124. 


71. Wright v. Kennedy Heights, 1 


55. See supra § 682. A. 966, 968, 52 N.J.Law 483. A V I 

56, See supra §§ 620-637. oe persons are compelled to ae Cir.Ct.N.S. 195, 25 Ohio Cir.Ct. 
57. Carlisle G Water Co. v, | contribute to road-taxes who have not : 

7. PODS E, Hee even a convenient way of reaching [a] “For manufacturing or other 


[§§ 683-684 


Contracts®7—(a) Con-- 


Carlisle Water Co., 41 A. 321. 188 Pa. 
51 [foll Dorrance vy. Bristol Borough, 
73 A. 1015, 224 Pa. 464]. 


58. Exclusive privileges of public 
service water companies see supra § 
662. 

Power to grant exclusive franchise 
generally see Municipal Corporations 
§ 2381. 

59. Lewick y. Glazier, 74 N.W. 717, 
116 Mich. 493. 

60. Marin Water & Power Co. v. 
ae ye of, Sausalito, 143 P. 767, 168 Cal. 
587. 

61. Marin Water & Power Co. v. 
Town of- Sausalito, supra. 


62. Scott v. Laporte, 68 N.E. 278, 
69 N.E. 675, 162 Ind. 34. 


63. Marin Water, etc., Co. v. Sau- 
salito, 143 PB. 767, 168 Cal. 587. 


64 Brady v. Bayonne, 30 A. 968, 
57 N.J.Law 379. 


65. People v. Sisson, 77 N.Y.S. 376, 
75 App.Div. 138, 140 [aff 66 N.E. 1115, 
173, N.Y. 606] (“A large district can- 
not be designated for the purpose of 
taxation to pay for a water supply to 


lands 


any public highway. School-taxes are 
imposed upon those who have no chil- 
dren to educate, and other burdens 
may fall with apparent inequality, but 
these are incidents unavoidable in the 
conduct of government. In the case 
before us, however, the unfairness is 
apparent, rather than real. All the 
in the township to which the 
water supply is furnished will be 
thereby considerably enhanced in val- 
ue. If, therefore, the assessor does 
his duty in making his valuations for 
the purposes of assessment, such 
lands will be required to contribute a 
larger proportion of the taxes raised 
than they otherwise would.” State v. 
Summit Township, supra. 


67. Right to supply noninhabitants 
generally see infra § 738. 


Waterworks or system beyond 
boundaries see Municipal Corpora- 
tions § 2329. 


68. Hast Newark v. Jersey City, 57 
A. 1051, 67 N.J.Eq. 265 [aff 64 A. 1132, 
68 N.J.Eq. 783]. 


69. Rehill v. Jersey City, 58 A. 1 
71 N.J.Law 109. i ne? 


purposes.”—‘“If the power to dispose 
of surplus water were broad enough 
to cover every known purpose, includ- 
ing the supply of another municipal- 
ity, there would have been no reason 
for mentioning ‘manufacturing.’ This 
expression ‘for manufacturing or 
other purposes’ is used to signify con- 


sumption by private enterprise in con- . 


tradistinction to public municipal 
Supply treated of in the first clause. 
The legislature was unwilling that the 
purchasing municipality should enter 
into any arrangement so uncertain as 
dependence upon _a mere surplus.” 
Wright v. Kennedy Heights, 1 Ohio 
ees 195, 25 Ohio Cir.Ct. 409, 


72. Villa Park Ass’n of Great Neck 
v. Town of North Hempstead, 146 N. 
Y.S. 1047, 162 App.Div. 45. 


73. East Jersey Water Co. vy. City 
of Newark, 130 A. 557, 558, 98 N.J.Ha. 
672 [aff 125 A. 578, 96 N.J.Eq. 231]. 

“It is manifestly against the polic 
of the state, the Be of which as to 
conserve its potable waters for the 
use and benefit of its inhabitants, 
that, if there was a surplus of water 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 684-690] 


Approval of district, state, or federal officers. 
Where a municipality is authorized to contract with 
another municipality for a water supply, but is re- 
quired to have the consent of the district water sup- 
ply commission and the board of conservation and 
development, it is immaterial that such consent was 
obtained subsequent, rather than prior, to the making 
of such contract.’* In the absence of any statutory 
requirement, a municipality contracting to purchase 
water from another is not required to have the con- 
sent of the conservation commission’® or the approv- 
al of the state board of health.7® <A contract of a 
municipality purchasing water from another is not 
invalidated by the fact that the consent of the war 
department of the United States and that of the 
state board of commerce and navigation has not 
been obtained, although one or both would be neces- 
sary if delivery is to be made by a main laid accord- 
ing to the plan presented by the contract, where this 
is not the sole means by which the contract may be 
performed.** 

[§ 685] (b) Furnishing Water Directly. A stat- 
ute authorizing water commissioners to contract for 
the furnishing of water to the city for public purpos- 
es does not authorize a contract for the furnishing of 
water directly to the inhabitants through the private 
pipes of the company.*® 


[§ 686] (c) Further or Other Supply. The fact 
that a municipality has a contract for a supply of wa- 
ter will not prevent it from contracting for a further 
or other supply.7® <A city may be authorized to pro- 
cure by purchase or otherwise additional water sup- 
ply for temporary and emergency use.*° 


Board of water commissioners expressly granted 
power to make contracts for supplying a village with 
water may contract with an individual for supplying 
the balance of water needed after it has acquired a 
municipal plant and has found it inadequate.*? 


[§ 687] (d) Use of Streets.<° The power of a 
municipality to contract for a water supply ineludes 
the power to contract for the use of the streets for 
that purpose by a private corporation or individu- 


ales 
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N.E. 933, 233 N.Y. 598, and aff 185 N. ) 337; 
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[§ 688] b. Form and Requisites of Contract*4— 
(1) Ordinance, Resolution, or the Like. A contract 
for a water supply must be made by means of an or- 
dinance, resolution of the municipal authorities, or 
otherwise as the law directs.8® An ordinance pre- 
seribing the conditions upon which a water supply 
company may lay its mains and pipes in the streets of 
a city, and furnish water to it and its inhabitants, 
when accepted by the water company, constitutes 
the contract between it and the city.*® 


Invalid ordinance; ordinance procured by fraud. 
Where an ordinance embracing a contract between 
a municipality and a water company was void be- 
cause a member of the common council of the munie- 
ipality was interested in the water company, the for- 
mer is not estopped from asserting the invalidity of 
the ordinance where most of the acts relied upon to 
work an estoppel were required of the municipality 
under a previous valid ordinance and the presump- 
tion is that, relative to the invalid ordinance, the 
water company knew the law.®* However, the fact 
that an ordinance granting to a person the right to 
supply water was procured by bribing members of 
the couneil will not affect the right of a water com- 
pany which purchased the franchise of such person, 
without notice of the fraud, and expended money in 
the construction of waterworks, to collect the ageed 
rent for hydrants actually furnished to, and used by, 
the city.8§ 


[§ 689] (2) Bids and Deposits: It is not general- 
ly required that a contract to supply water is to be 
awarded to the lowest of competitive bidders ;8°® but 
where competitive bids are called for, bidders may be 
required to deposit a reasonable sum as a guaranty 
of good faith.°° 


[§ 690] c. Ratification of Defective Contract. 
Where a municipality possessing the power to con- 
traet for supplying itself and its inhabitants with 
water, in entering into a contract for this purpose, 
defectively exercises its power, the making of a sub- 
sequent contract modifying the original, where the 
municipality duly exercises its power, is a ratifica- 


Wood v. National Water-Works 


remaining after the needs of the in- 
habitants of the city of Newark and 
the municipalities mentioned in the 
contract are satisfied, to permit the 
remaining millions of gallons of wa- 
ter to go to waste, to the detriment 
and irreparable injury of the inhabit- 
ants of other municipalities in the 
state.” East Jersey Water Co. v. City 
of Newark, supra. 

[a] In contract between city and 
water company, giving the city the 
option to purchase the company’s wa- 
terworks, a clause providing that the 
city, in the use of the water to be de- 
livered or purchased, could supply its 
inhabitants and those of designated 


towns, but would not supply public 


corporations outside of such designat- 
ed territory, referred merely to the 
period of time covered by the option, 
and did not restrict the city’s use of 
the water after the purchase. Hast 
Jersey Water Co. v. City of Newark, 
130 A. 557, 98 N.J.Eq. 672 [aff 125 A 
578, 96 N.J.Eq. 231]. 

74. Mundy v. Raritan Tp., 144 A. 
162, 7 N.J.Misc. 78. 

75. Town of Mamaroneck v. New 


York Interurban Water Co,, 190 N.Y.S. 
580, 198 App.Div. 396 [motion den 135 


E. 962, 233 N.Y. 666]. 

76. Mundy v. Raritan Tp., 144 A. 
162, 7 N.J.Misc. 78. 

77. Mundy v. Raritan Tp., supra. 

78. Woodside Water Co. v. Long 
Island City, 48 N.Y.S. 686, 23 App.Div. 
78 [aff 54 N.E. 1095 mem, 159 N.Y. 
558 mem]. 

Power of particular officers, boards 
and departments relative to contracts: 
Generally see Municipal Corporations 

§§ 2152-2167. 

For improvements see Municipal Cor- 
porations § 2487. : 

79. Jersey City v. Kearny, 59 <A. 
1056, 72 N.J.Law 109. 

80. People ex rel. Urban Water 
Supply Co. v. Connolly, 149 N.Y.S. 563, 
86 Mise. 670 [aff 149 N.Y.S. 6938, 164 
App.Div. 163. (aff 108 N.E. 1105, 213 
N.Y. 706)]. 

81. Drew v. White Plains, 142 N.Y. 
S. 577, 157 App.Div. 394. 

82. Grant of right generally see 
Municipal Corporations §§ 3760-3814. 

€3. Illinois Trust, etc., Bank v. Ar- 
kansas City 76ere 211,22 CsG-Aq ab, 
34 L.R.A. 518; Quincey v. Bull, 106 Ill. 


Con 7, PB. as8n, Oo) Nam 590; 


84. Implied contracts and obliga- 
tions see infra §§ 707-710. 


Submission to popular vote see Mu- 
ree Corporations § 2342 note 73 
e]. 

85. Jersey City v. Kearny, 59 A. 
1056, 72 N.J.Law 109; Ogden City v. 
Bear Lake, etc., Waterworks, etc., Co., 
76 P. 1069, 28 Utah 25. 


86. Portsmouth, Berkley & Suffolk 
Water Co. v. City of Portsmouth, 70 
S.E. \529, 142 Vas 158. 


87. Antigo Water Co. v. Antigo, 
128 N.W. 888, 144 Wis. 156. 


88. Burlington Water-Works Co. v. 
Burlington, 23 P. 1068, 43 Kan. 725. 


89. Contra Costa Water Co. v. 
Breed, 73 P. 189, 189 Cal. 432; Gleason 
v. Dalton, 51 N.Y.S. 337, 28 App.Div. 
555; Hurley Water Co. v. Vaughn, 91 
N.W. 971, 115 Wis. 470. 


90. Flemming v. Jersey City, (N.J. 
Sup.) 42 A. 845 (holding a require- 
ment that each bidder deposit one 
hundred thousand dollars not un- 
reasonable, where the contract in- 
volved tthe expenditure of about eight 
millions). 
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tion of the original contract.°! However, where a 
municipality was without authority to contract for 
supplying itself and its inhabitants with water, the 
subsequent execution of an agreement modifying the 
original one, unless expressly authorized by statute 
as such ratification, does not validate the original 
contract.°?? 


[§ 691] d. Terms and Conditions of Contract®*— 
(1) In General. The terms and conditions on which 
a city will exercise a statutory authority to contract 
for a supply of water are largely within the discre- 
tion of its authorities;°* which will not be reviewed 
in the absence of fraud or abuse.®® 


Regulation by commission. Where, under a pub- 
lie utilities act, the terms of the contract between a 
water company and a municipality are determined by 
the public utility commission, it has power to pre- 
scribe not only the rates to be paid®® but the charac- 
ter of the service to be furnished.** 


[§ 692] (2) Duration.°* In the absence of con- 
stitutional®® or statutory’ restriction, the duration of 
the contract may be fixed in the discretion of the mu- 
nicipal authorities? although for a longer period than 
their term of office.? Accordingly, a contract for a 
municipal water supply for a term of ten,* twenty, or 
thirty,® and even of forty® years, is not so unrea- 
sonable as to be illegal. 
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However, under the cireum- 


[§§ 690-692 


stances of particular cases, a contract for a term of 
twenty or thirty years has been held to be unreason- 
able and void.’ A statute limiting the contracts of a 
municipality with a corporation for a water supply to 
a term of twenty years does not apply to a contract 
with individuals, although such individuals intend to, 
and subsequently do, transfer their rights to a cor- 
poration. 


Contract for year. By adopting a contract that 
provided for an annual rental and paying on that 
basis, a municipality and a water company became 
mutually bound at least for the current year.? In 
the absence of proof to the contrary, a contract 
for a year is a contract for the calendar year.1° Au- 
thority to contract for a water supply is not limited 
to the making of annual contracts by the use of the 
phrase “for supplying the said city with 
water . . . from year to year.”11 


Indefinite term. In the absence of constitutional 
or statutory provision to the contrary, a city and a 
company may contract for a supply of water for an 
unlimited period.1? Where the contract between a 
city and a water company fixes no time for the ter- 
mination but provides that the city shall pay at the 
rate stated so long as the company shall supply wa- 
ter, the city may terminate the contract on giving 


due and reasonable notice of its election so to do.13 


Wichita Water Co. v. City of 
234 FY. 415. 


91. 
Wichita, 


92. Wichita Water Co. v. City of 


Wichita, supra. 
93. Free supply for municipal uses 
or public institutions see infra § 783. 
94. Marin Water & Power Co. v. 
Town of Sausalito, 143 P. 767, 168 Cal. 


587; City of Belfast v. Belfast Water 


Co., 98 A. 738, 115 Me. 234, 242, L.R.A. 
1917B 908. 

95. Wehrle v. Board of Water and 
Power Com’rs of Los Angeles, 293 P. 
67, 211 Cal. 70; Marin Water & Power 
Co. v. Town of Sausalito, 143 P. 767, 
168 Cal. 587; City of Belfast v. Bel- 
fast Water Co., 98 A. 738, 115 Me. 234, 
242, L.R.A.1917B 908. 


[a] Contract held not unreason- 
able exercise of discretion.—A con- 
tract is not shown to be ‘‘an unreason- 
able or improvident exercise of power 
or a palpable abuse of discretion” “by 
the fact that it was made four years 
in advance of the expiration of ‘the 
present contract, nor by the fact that, 
subsequent to the making thereof, a 
proposition was received from an- 
other source for a supply at a lower 
rate,’ especially, where “the rate 
‘means very little, for the reason that 
the contract provides that either par- 
ty may apply to the Public Utility 
Commission for a modification of the 
rate.’” New Jersey Suburban Water 
Co, Vv. Riordan, 132 A, 318,319; 40 Noo. 
Misc. 256 [aff 135 A. 919, 103 N.J.Law 
498]. 

96. See infra § 715. 

97. Hackensack Water Co. v. Bor- 
ough of Tenafly, 111 A. 261, 95 N.J. 
Law 25. 

98. At fixed rate see supra § 683. 


99. Marin Water & Power Co. v. 
Town of Sausalito, 143 P. 767, 168 
Cal. 587 (under a constitutional pro- 
vision that the rates or compensation 
to be collected for the use of water 
supplied to any municipality or its 
inhabitants shall be fixed annually 
and continue in force for one year and 


no longer, the fixing of rates contem- 
plated is a legislative function, and 
such section does not apply ‘to the 
case of a municipal corporation own- 
ing its waterworks system and pur- 
chasing water in bulk for sale to its 
inhabitants). 

1. Marin Water & Power Co. v. 
Town of Sausalito, 143 P. 767, 168 
Cal. 587 (a statute limiting the dura- 
tion of contracts for the supply of 
water to public buildings has no ap- 
plication to a contract for the pur- 
chase of water by a municipality for 
sale to its inhabitants). 

2. Wichita Water Co. v. City of 
Wichita, 234 F. 415; Marin Water & 
Power Co. v. Town of Sausalito, 143 
PGi, hoes Cal. Sots City of beltast 
v. Belfast Water Co., 98 A. 738, 115 
Me. 234, 242, L.R.A.1917B 908. 


3. Salina Waterworks Co. v. City 
of Salina, 195 F. 142. See cases infra 
text and notes 4-6. 

4 Marin Water & Power Co. v. 
Town of Sausalito, 143 P. 767, 168 Cal. 
587 (although payments may possibly 
be raised by ttaxes to be paid by a de- 
creased population). 

5. U.S.—Anoka Waterworks, etc., 
Co. v. Anoka, 109 F. 580; Cunningham 
Vv. Cleveland, 98 ©. 657, 39 G.CeA. 211): 
Bartholomew v. Austin, 85 F. 359, 
29 €.C.A.. 568; Illinois Trust, etc., 
Bank v. Arkansas City, 76 F. 271, 22 
CSC Ag Lileno de lure Ae bl So 


Idaho.—Jack v. Grangeville, 
969, 9 Idaho 291. 

Me.—Inhabitants of North Berwick 
v. North’ Berwick Water Co., 134 A. 
569, 125 Me. 446. 2 


Minn.—Reed v. Anoka, 88 N.W. 981, 
85 Minn. 294. 


Miss.—Light, Heat & Water Co. of 
Jackson vy. City of Jackson, 19 So. 771, 
73 Miss. 598. 


Wis.—Washburn v. Washburn Wa- 
terworks Co., 98 N.W. 539, 120 Wis. 
575; Hurley Water Co. v. Vaughn, 91 
N.W. 971, 115 Wis. 470; Oconto City 


74 P. 


Water Supply Co. v. Oconto, 80 N.W. 
1113, 105 Wis. 76. 

6 Wiehita Water Co. v. City of 
Wichita, 234 F. 415. 

7. See cases infra this note. 

[a] Tllustrations.—(1) Where the 
rental agreed ito be paid for hydrants 


was fixed on the theory and with the _ 


tacit understanding that such rental 
would at the end of the designated 
period of twenty-three years not only 
pay a reasonable rent for such hy- 
drants but would also repay the orig- 
inal cost of the plant, the ordinance 
authorizing such rental is void be- 
cause unreasonable as to the amount 
of hydrant rental and as ito the time 
for which such rentals were contract- 
ed. Hall v. Cedar Rapids, 88 N.W. 
448,115 Iowa 199. (2) Hydrant rent- 
al generally see infra §§ 696-699. (3) 
“Little Falls was, and is, a new and 
small city, whose future was uncer- 
tain. Thirty years is almost a gen- 
eration, and, in this age, a long time 
in the history of any community. It 
has been attempted to bind it for that 
length of time to pay for between 35 
and 40 per cent. more hydrants than 
its present needs require, and to pay 
for ithem 100 per cent. more than their 
present value. It may never need any 
such number of hydrants, and the 
value of their use may never increase 
so as to equal the price agreed to 
be paid.” Flynn v. Little Falls Blec- 
tric; sete... Co, WeaN. We 388,78 sNene 
106, 74 Minn. 180, 187. 

8 City Water Co. of Chillicothe 
v. City of Chillicothe, Mo., 196 F. 234. 


9. Belvidere Water Co. v. Town of 
Belvidere, 83 A. 241, 82 N.J.Law 601. 


10. Belvidere Water Co. v. Town 
of Belvidere, supra. 

ll. Light, Heat & Water Co. of 
Jackson v. City of Jackson, 19 So. 771, 
73 Miss. 598. 

12. City of Belfast v. Belfast Wa- 
ter Co., 98 A. 738, 115 Me. 234, L.R.A. 
L917: '9038;: Atlantic City Water 
Works Company v. Atlantic City, 6 A. 
24, 48 N.J.Law 378. 

13. Risley v. Utica, 179 F. 875. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 692-693] 


Renewal or extension. Where a city was authoriz- 
ed to enter into a contract for a water supply, provi- 
sions for a renewal or extension at the expiration of 
the first term have been held valid.t* The provision 
of a contract to furnish water for a municipality ex- 
tending its term in case a sale has not been made un- 
til new terms could be reached is not abrogated by 
the powers vested in a public utilities commission 
created since the contract was made;!° but, where 
the act establishing a public utilities commission pro- 
vided that any agreement of the parties for an exten- 
sion of the contract was subject to the approval of 
the commission, the authority of such commission 
supersedes a contractual provision for arbitration in 
ease of failure of a municipality and water company 
to agree upon terms of renewal.1® Where the terms 
of a contract between a city and a water company 
comprehend beside rates the elements that go to 
make up service, and the contract contains no provi- 
sion permitting the settlement of the terms of re- 
newal to be determined by any other agency than the 


parties themselves, a provision of the contract that, 


upon the expiration of the stated term, if the city 
does not elect to purchase the waterworks, it shall 
renew the contract upon such terms as are to be mu- 
tually agreed upon at that time, provided that the 
rates shall in no case exceed those fixed by the con- 
tract, imposes no obligation on the city to renew 
upon failing to purehase.‘* Where, according to its 
contract, a city was to be furnished water without 
charge for certain purposes, and had the right to 
purchase the water plant at a date beyond the term 
of the franchise, and both franchise and contract 
were treated by both parties as extended, the con- 
tract period, including the obligation to furnish wa- 


14. Salina Waterworks Co. v. City 
of Salina, 195 F, 142; Slade v. City of 
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thorized the company to 
city on certain terms for twenty-five 
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ter free for certain purposes, continued until the time 
necessary to complete the purchase, which the city 
had elected to make.'® At the expiration of a con- 
tract between a water company and a municipality 
for a term of twenty years, where the company mere- 
ly continues to supply the municipality at the old 
rates, there is no renewal of the contract between 
them for a similar term; at most it is a renewal of 
the contract from year to year.1® <A contract by a 
city to pay hydrant rentals to a water company for 
the term of twenty years, containing no express lim- 
itations as to the time during which the company is 
to furnish water, is not extended by the fact that 
the city permits the company to continue to occupy 
the streets with its mains and hydrants.?° 


[§ 693] (3) Quantity of Water; Force or Pres- 
sure.*+ A requirement in the contract of a munici- 
pality with a water company that the latter should 
furnish an “ample supply” of water, or “first class 
fire protection,” or a specified quantity and pressure, 
cbligates the water company to maintain a plant and 
equipment capable of filling the requirement,?? pro- 
vided the requirement of the contract has not been 
waived by the acceptance of an inadequate plant by 
the municipality. However, where the city has 
contracted for results and not for the means or ap- 
pliances by which such results may be reached, the 
acceptance of mains smaller than the maximum size 
specified does not relieve a company from its obliga- 
tion to supply the stipulated quantity and force of 
water,?* unless the acceptance of smaller pipes in 
consideration of a reduced rental modifies the orig- 
inal obligation.?® 


Notice. Where the contract between municipality 


v. Oots. 84 S.W. 774. 86 S.W. 684, 119 
Ky: 5985027" Ky. 233,.797. 


supply the 


Lexington, 132 S.W. 404, 141 Ky. 214. 
32 L.R.A.N.S. 201; Inhabitants of 
North Berwick v. North Berwick Wa- 
ter Co., 134 A. 569, 125 Me. 446; City 
of Bavonne v. East Jersey Water Co., 
(N.J.Ch.) 108 A. 121. 


[a] Particular provisions con- 
strued.—(1) Where a city is author- 
ized to enter into a contract for a 
water supply for a reasonable term 
of years, because of the express pow- 
er to contract for and procure water- 
works, a provision for an extension of 
such contract for a similar period of 
years, during which ‘the city may ex- 
ercise its option of purchasing the 
property, is valid. Salina Water- 
works Co. v. City of Salina, 195 F. 142. 
(2) <A provision that, if upon the 
termination of its contract with a wa- 
ter company the municipality does 
not elect to purchase the water sys- 
tem, the obligations of the contract 
are to continue until a complete and 
final adjustment is reached either by 
mutual agreement or arbitration, is a 
reasonable provision for ithe protec- 
tion of the inhabitanés and therefore 
valid. Inhabitants of North Berwick 
v. North Berwick Water Co., 134 A. 
569, 125 Me. 446. 


15. Inhabitants of North Berwick 
v. North Berwick Water Co., supra. 


16. Inhabitants of North Berwick 
v. North Berwick Water Co., supra. 


17. Livingston Waterworks v. City 
of Livingston, 162 P. 381, 53 Mont. 
1, L.R.A.1917D 1074 [dist Slade v. 
Lexington, 132 S.W. 404, 141 Ky. 214 
(stating that where a contract be- 
tween a city and a water company au- 


years, with the option to the city to 
purchase the plant at the end of that 
time, and then declared that if the 
city did not elect to purchase, the 
contract should be renewed for twen- 
ty-five years longer, “on terms as 
mutually agreed on at that time,” 
such renewal! provision contemplated 
that if the parties could not agree on 
terms of renewal, reasonable and 
equitable terms should be fixed by the 
court, and was therefore valid as a 
case in twhich the renewal contract, 
without the intervention of the court, 
had in fact been entered into before 
the commencement of the action) ]. 


18. Municipal Waterworks Co. v. 
City of Ft. Smith, 216 F. 431. 


Free supply generally see infra §§ 
780-783. 

19. Rex v. Public Utilities Comrs., 
46 N.B. 385. 

20: City Water Co. of Chillicothe 
v. City of Chillicothe, Mo., 207 F. 503, 
125 C.C.A. 165. 


Hydrant rentals generally see infra 
§§ 696-699. 


21. Liability because of failure or 
aorharp aaah! of supply see infra §§ 


22. <Ark.—Lackey v. Fayetteville 
Water Co., 96 S.W. 622, 80 Ark. 108. 


Colo.—Grand Junction Water Co. v. 
Grand Junction, 60 P. 196, 14 Colo. 
App. 424. 

Iowa.—Cedar Rapids Water Co. v. 
Sena Rapids, 90 N.W. 746, 117 Iowa 


Ky.—Lexington Hydraulic, ete., Co. 


Miss.—Meridian Waterworks Co. v. 
Meridian, 37.-So. 927, 85 Miss. 515; 
Light, Heat & Waiter Co. v. Jackson, 
19 So. 771, 78 Miss. 598. 

N.J.—Boonton v. Boonton Water 
Co., 61 Ay 390. 69 N.J. Bq. 23 fatt 64a. 
1064, 70 N.J.Eq. 692]. 


Pa.—Hyndman Water Co. v. Hynd- 
man, 7 Pa.Super. 191. 


Eng.—Purnell vy. Wolverhampton 
New Waterworks Co., 10 C.B.N.S. 576, 
100 E.C.L. 576, 142 Reprint 578; Hali- 
fax v. Soothill Upper Local Bd., 30 L. 
T.Rep.N.S. 513. 


[a] Ability to exert pressure dis- 
tinguished from actual maintenance 
of pressure.—Grand Junction Water 
Co. v. Grand Junction, 60 P. 196, 14 
Colo.App. 424, 438. 


23. Owensboro Water Co. v. Dun- 
ane Adm’x, 32 S.W. 478, 17 Ky.Law 
oo. 

24. Light, ete., Co. v. Jackson, 19 
So. 771, 73 Miss. 598. 


25. Milford v. Bangor R., etc., Co., 
76 A. 696, 106 Me. 316, 30 L.R.A.N.S. 
526, 20 Ann.Cas. 622 (a contract re- 
quiring a water company to afford as 
effective service for fire protection for 
a city as furnished another only 
bound the company to use reasonable 
care to furnish service as near the ef- 
ficiency of service in the other city as 
six-inch pipe would permit, where 
that dimension was agreed upon in 
consideration of a reduced hydrant 
rental, instead of eight-inch pipe, as 
used in the other city). 

Modification of contract generally 
see infra § 704. 
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and water company provides for notice of insufficient 
supply or pressure, proper notice must be given to 
relieve the municipality of its obligation to make 
payments under the contract.2° However, formal 
notice of requisite pressure in emergencies has been 
said to be unnecessary.?* 


[§ 694] (4) Purity and Quality of Water28’—(a) 
In General. A requirement that a water company 
furnish “pure and wholesome water” obligates the 
company to furnish water which is ordinarily and 
reasonably pure and wholesome and fit for domes- 
tic use, but not necessarily chemically pure.2® The 
municipality is under no obligation to pay for wa- 
ter which is not up to such standard.®° 


Notice. Where a contract provides that in case 
the water company neglects or refuses to maintain 
a filtering process to keep the water pure, after rea- 
sonable notice by the municipality, the latter is under 
no obligation to pay a stipulated hydrant rental un- 
til such filtering process is provided, proper notice 
must be given and a reasonable time allowed there- 
after to perfect the filtering process required in or- 
der to discharge the municipality from its obliga- 
tion,?t 

Hydrant rental.?? The obligation of the city to 
pay for water supplied at hydrants for fire protection 
or sanitary purposes is unaffected by the failure to 
supply water which is “good and wholesome” and 
suitable for domestic uses.** 


[§ 695] (b) Waiver or Estoppel. Where the wa- 
ter is not “wholesome,” as contemplated by the con- 
tract, but the municipality receives such water with- 


26. See cases infra this note. 
[a] Insufficient notice.—A stipu- 
lation in a contract, whereby a water 


company undertook to supply a city 
Sati tall 


quired would 


WATERS 


out objection, and it was also shown 
that to maintain the full pressure re- 
seriously 
private water service which was de- 
pendent on the same pumps. 


[§§ 693-695 


out objection within a reasonable time, it will be held 
to have waived its rights as to quality ;*4 likewise, if 
the water is accepted as good and used by the city 
and its people generally for some length of time, the 
fact that it was actually impure will not relieve the 
city of its obligation to pay for such water.*> How- 
ever, this does not apply where there was a mere oc¢- 
casional use of the water without fair examination®® 
or an examination merely of samples submitted.37 
The right to insist upon a filtering process to pro- 
vide good and wholesome water, suitable for drinking 
or other domestie purposes, to be filtered if neces- 
sary, is not waived by the acceptance of the water- 
works, where no filtering processes had been in- 
stalled but it is not shown that the city authorities 
then knew that the water was unfit for domestic 
use.?5 The waiver of a former breach of the obliga- 
tion to supply pure water, which is a continuous ob- 
ligation, does not estop a municipality from setting 
up a present breach.*® Where a water company, sup- 
plying impure water in breach of its contractual ob- 
ligation, had the only supply, compelling the munici- 
pality to take its service, acceptance of such service 
is not a waiver of the breach.4° Where a municipal- 
ity treated a contract as terminated by refusing to 
recognize it as of binding force and by resisting an 
action for specific performance, continued receipt of 
water service, which the company was under a fran- 
chise, as well as contractual, obhigation to furnish, 
was not a waiver of the company’s failure to perform 
its contract.*? 


Authority of city council. A city council has pow- 
er, acting in good faith, to waive strict compliance 


Bitter Root Irr. Dist., 257 P. 1038, 80 
Mont. 64 (the duty resting upon a 
water company to furnish pure water 
to the inhabitants of a city which 
the company supplies with water for 
domestic use is unconditional and im- 


injure the 


(Copa 


with water, that it would x 

times furnish, if required,” a certain ener hast v. Urbana Waterworks, 
quantity per day for each inhabitant, Be Raa 

and a sufficient force or pressure to 27. Light, ete., Co. v. Jackson, 19 


throw from a certain number of fire 
hydrants streams of water to a cer- 
tain height, became operative only 
upon proper notice expressly requir- 
ing such supply; it was insufficient 
merely to notify the company “to 
bring its water up to the require- 
ments of the contract, and so as to 
throw water on fires,’ and to comply 
with ithe contract by furnishing “a 
proper supply and service of water in 
time of fire.’’ Wilson v. Charlotte, 14 
S.E. 961, 110 N.C. 449. 


[b] Failure of notice as well as in- 
jury to private water service.—Under 
a contract between a water company 
and a city for the furnishing of water 
to ithe city for fire purposes, which re- 
quired the company to maintain a 
certain pressure at the hydrants, and 
provided that in case it failed to com- 
ply with the contract it should be 
served with notice “and from and 
after service of such notice” rental 
should cease and not again begin to 
accrue until the deficiency was reme- 
died, the city could not avoid the pay- 
ment of rental on the ground that 
a test made by it within three months 
before the expiration of the contract 
showed that the pressure was not up 
to ifs requirements, where no notice 
of the fact was served on the com- 
pany, and especially where, at prior 
tests, the pressure had also been be- 
low that required, but the city had 
continued to accent the service with- 


So. 771, 73 Miss. 598 (under a con- 
tract by a company to supply a city 
with water in sufficient quantity and 
force to afford protection against 
fires, the pumps to be capable of 
working against a specified pressure 
when necessary for fire protection 
and so arranged as to furnish direct 
pressure, if required, the company is 
bound to take notice of such fires as 
it would be negligence not to know 
of, in view of its opportunity for in- 
formation and the nature of its busi- 
ness, and no formal demand for di- 
rect pressure is necessary). 

28. Cross references: 
Abandonment of contract because of 

failure of see infra § 705. 
Regulation as to see infra § 7638. See 

also Municipal Corporations § 598. 
Supply of pure water as continuous 

obligation see infra § 706. 

29. Ala.—State v. Birmingham 
Waterworks Co., 64 So. 23, 185 Ala. 
3888, Ann.Cas.1916B 166. 

Ark.—Lackey v. Fayetteville Water 
Co., 96 S.W. 622, 80 Ark. 108. 

Colo.—Grand Junction Water Co. v. 
Grand Junction, 60 P. 196, 14 Colo. 
App. 424 

Miss.—Meridian Waterworks Co. y. 
Meridian, 37 So. 927, 85 Miss. 515. 

Pa.—Wilkesbarre v. Spring Brook 
Water-Supply Co., 4 Lack.Leg.N. 367. 

See Missoula Public Service Co. v. 


perative). 

30. Harrodsburg Water Co. v. Har- 
rodsburg, 73 S.W. 1032, 24 Ky.L. 2193. 

31. Kankakee v. Kankakee Water 
Co., 88 Ill.App. 620. 

[a] Notice held proper.—Illinois 
eee ete., Co. v. Pontiac, 112 I1l.App. 


aon Generally see infra §§ 696- 
so. Industrial —-Trust) Cos veast 
Cloud, 93 N.W. 114, 88 Minn. 437; 


State Trust Co. v. Duluth, 73 N.W. 
249, 70 Minn. 257. 

Hydrant rental conditional on qual- 
ity of water see infra § 697. 

34. Lamar Water & Electric Light 
Co. v. City of Lamar, 39 S.W. 768, 
140 Mo. 145. 

35. Burlington Water-Works Co. v. 
Burlington, 23 P. 1068, 48 Kan. 725% 
Alpena City Water Co. v. Alpena, 90 
N.W. 328, 130 Mich. 518. 

36. Winfield Water Co. v. Winfield, 
33 P. 714, 51 Kan. 104. 

37. Meridian Waterworks Co. vy. 
Meridian, 37 So. 927, 85 Miss. 515. 

38. Illinois Trust, ete., Co. v. Pon- 
tiac, 112 Tll.App. 545. 

39. Montana Water Company vy. 
City of Billings, 214 F. 121 [appeal 
dism 224 F. 1021, 189 C.C.A. 665]. 

40. Montana Water Company v. 
City of Billings, supra. 

* 41. Montana Water Co. vy. City of 
Billings, supra. ' 


-_ 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ak 
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§§ 695-698] : 


with a contract as to the quality of the water fur- 
nished.*? 


Exercise of police power*® despite waiver. Al- 
though a municipality may waive its contract right 
to pure and wholesome water by continuing to accept 
performance, this does not involve waiver of its po- 
hee power to secure the inhabitants such water.*4 


[§ 696] (5) Hydrants*® and Hydrant Rentals+*— 
(a) In General. Where a municipality is authoriz- 
ed to contract for a water supply, it may agree to 
pay a stipulated rental for a certain number of fire 
hydrants;4** likewise, where a statute authorizes a 
municipality to provide the necessary means for ex- 
tinguishing fires, 1t may lawfully contract with a 
water company, under agreement to furnish water 
for extinguishing fires, to furnish the necessary hy- 
drants in an extension of the waterworks.*8 The mu- 
nicipality, however, is under no obligation to pay 
for any hydrants which do not come up to the stand- 
ard fixed by the contract or ordinance.*® Relative to 

- the furnishing of, location, installation, and number 
cf hydrants to be paid for, the rights and obligations 
of the parties depend upon the terms of the particu- 
lar contract.°° 


Attempted modification of contract.°' Notice of 
the adoption of a resolution, contemplating the con- 


* tinued performance of an existing contract, which 


42. Creston Waterworks Co. Vv. 


WATERS 


curred by the city under another con- 
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provides for payment of the reasonable rental of ad- 
ditional hydrants, by which resolution the city as- 
sumed to declare what should be such rental, to 
which the company made no response, does not 
change the contract nor affect the company’s 
rights.>? 

Delegation of right to use. Where a city has an 
unlimited right to use hydrants for sprinkling the 
streets, it may exercise such right by employing oth- 
ers to perform the service.°? 


[§ 697] (b) Conditional Payments®4+—aa. Qual- 
ity of Water.®® A provision that, if the water com- 
pany fail to furnish pure and wholesome water for 
drinking and other domestic purposes, the city 
should be relieved from paying hydrant rentals while 
still using the water from such hydrants for fire and 
other prescribed purposes, has been held to be not 
a forfeiture but a valid stipulation for liquidated 
damages.°”® 

[§ 698] bb. Test of Water System. Where, ac- 
cording to the agreement between a city and a wa- 
ter company, upon failure of the water system to 
meet a certain test, the city should be free from the 
obligation to pay hydrant rental until such test can 
be met, the obligation of the city is subject to the 
condition that the water system meet such test.>7 
The provision of a contract suspending the liability 


of, Butte; 138 —P. 195, 48 Montassso- 


Creston, 70 N.W. 739, 101 Iowa 687. 


[a] Circumstances constituting 
waiver.—Where a city council audited 
the bills of a company under contract 
to furnish water of a certain stand- 
dard, during an unusual season, which 
affected the source of supply,. and 
during which the water furnished 
was not of the required standard of 
purity, its action constituted an ac- 
ceptance of the water furnished and 
was binding on the city. Creston Wa- 
terworks Co. v. Creston, 70 N.W. 739, 
101 Iowa 687. 


43. See Municipal Corporations § 
598. 

44. Montana Water Co. v. City of 
Billings, 214 F. 121 [appeal dism 224 
F) 41021, 139 €.C.A. 665). 


45. Refusal to supply water for 
because of indebtedness see infra § 
705. 

46. Begulation see infra §§ 714— 
718, 782. 

Under implied contract see infra § 


708 

47. Austin v. Bartholomew, 107 F. 
349, 46 C.C.A. 327 [cert den 22 S.Ct. 
934, 183 U.S. 698, 46 L.Ed. 395]; Lex- 
ington v. Lafayette County Bank, 65 
S.w. 943, 165 Mo. 671; Tyler v. L. L. 
Jester & Co., (Civ.App.) 74 S.W. 359 
[aff 78 S.W. 1058, 97 Tex. 344]; Ap- 
pleton Waterworks Co. v. Appleton, 
113 N.W. 44, 182 Wis. 563. 


[a] Discretion of municipal au- 
thorities.—In the absence of fraud or 
gross abuse, the courts will not, rela- 
tive to agreements concerning fire hy- 
drants, control the discretion of the 
municipal authorities. Fidelity 
Trust, etc., Co. v. Fowler Water Co., 
113 F. 560; Lackey v. Fayetteville 
Water Co., 96 S.W. 622, 80 Ark. 108. 
Amount held unreasonable see Supra 
§ 692. 

[b] Reference to invalid contract. 
—Where a municipal corporation in 
selling its waterworks entered into 
a contract, void as attempting to cre- 
ate a monopoly, and the vendee as- 
signed his rights, an indebtedness in- 


tract with the assignee, which refer- 
red to the original contract for the 
terms upon which hydrant rental was 
to be paid, was distinct from the lat- 
ter and valid. Tyler v. L. L. Jester 
& Co., (Civ-App.) 74 S.W. 359 [aff 78 
S.W. 1058, 97 Tex. 344]. 


48. Utica Water Works Co. v. Uti- 
ca;~31 Hun’ (N-Y.)) 426. 


49. Illinois Trust, etc., Bank v. Ar- 
kansas City Water Co., 67 F. 196; 
Belfast Water Co. v. Belfast, 42 A. 
235, 92 Me. 52. 

50. See cases infra this note. 

[a] Duty to furnish and direct lo- 
cation.—Where a city, in considera- 
tion of the erection of waterworks, 
agrees to rent for a certain term a 
certain number of hydrants, which 


{are to be furnished and placed at the 


expense of the city, it is not liable for 
rentad of the hydrants on failure to 
furnish them and direct their loca- 
tion, in the absence of any showing 
that it was called upon to do so. 
Ellensburg Water Supply Co. v. El- 
lensburg, 43 P. 531, 18 Wash. 554. 


[b] Duty to make detachment.— 
Where a company, contracting to put 
ina water system, engaged to connect 
the hydrants in use with the new 
mains, it was the duty of the com- 
pany to detach the old hydrants. Vil- 
lage of Bolivar v. Bolivar Water Co., 
70 N.Y.S. 750, 62 App.Div. 484. 


{c] Liability for materials and la- 
bor in setting new hydrant and lay- 
ing water main.—Under a contract 
between a city and a water company 
providing that the latter would fur- 
nish and keep supplied with water all 
hydrants installed in excess of the 
existing hydrants, and that all such 
hydrants should be located as the fire 
marshal directed and kept in good re- 
pair by the water company ready for 
use for fire purposes, and further pro- 
viding that the city should have the 
right to order the water mains ex- 
tended upon any street, the city is 
not liable for materials and labor in 
setting a new hydrant and laying a 
water main. Butte Water Co. v. City 


Extension of water mains generally 
see supra § 669. 


[d] Payment for additional hy- 
drants.—The receiver of a water com- 
pany is not entitled to claim on its be- 
half, from a city which it was to sup- 
ply with water, payment for a spe- 
cific number of hydrants, and at the 
same time demand payment for addi- 
tional hydrants which were to be fur- 
nished free on condition that the hy- 
drants, first referred to, were paid 
for. Austin v. Bartholomew, 107 F. 
349, 46 C.C.A. 327 [eert den 22 Sct 
934, 183 U.S. 698, 46 L.Ed. 395]. 

[e] Right of municipality to place 
hydrants at its own expense and make 
deductions from the rental does not 
affect the duty of the company to fur- 
nish hydrants according to the terms 
of the contract. People v. New Ro- 
chelle Water Co., 110 N.Y.S. 1089, 58 
Misc. 287. 


51. Modification cf contract to 


supply water to municipality general- 
ly see infra § 704. 


52. Valparaiso v. Valparaiso Cit 
BV ater Co., 65 N.E. 1063, 30 Tnd_ apy 
53. City of New Castle Water Co. 


v. Mahoning & S. Ry. & Light Co.,. 89 
A. 811, 243 Pa. 100 (street railway). 

54. Performance of condition in 
contract to supply municipality with 
water generally see infra § 706. 


a dc Generally see supra §§ 694, 
56. Illinois Trust, etc, Bank vy. 


Pontiac, 112 Ill.App. 545 [aff 72 N.B. 
411, 212 Ill. 326]. 


57. Great Bend Water & Electric 
Co. v. City of Great Bend, 205 P. 359, 
111 Kan. 229; Antigo Water Co. vy. 
Antigo, 128 N.W. 888, 144 Wis. 156. 


[a] Condition precedent to obliga- 
tion of city. Antigo Water Co. vy. 
Antigo, 128 N.W. 888, 144 Wis. 156. 


[b] Waiver of provision relative 
to mode of test.—A water company 
voluntarily proceeding with the test 
with knowledge of what the consump- 
tion of water during the test would 
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of the city for the payment of hydrant rentals for the 
period during which the company’s service is shown 
by test to be inefficient exempts the city from pay- 
ment for such period and does not merely postpone 
the time of payment,°§ 


[§ 699] cc. Improvement of Water System. 
Where the obligation of a municipality to pay hy- 
drant rentals is dependent upon the obligation of the 
water company to extend and improve its system, 
there is no obligation to make such payments where 
the company has failed to perform its obligation.®° 
The municipality does not waive performance of such 
condition by continuing to accept and use the water 
furnished ;®° nor, under such circumstances, does an 
obligation of payment arise because of the use of the 
water, where refusal of payment is not based upon 
the repudiation of the debt but is merely a suspen- 
sion of payment until performance by the water 
company, according to the terms of the contract,*! 
and a waiver by the municipality of its right to an- 
nul the franchise for failure to make the specified 
improvements is not a waiver of its right under the 
contract to suspend the payment of hydrant rent- 
PY ied 

[§ 700] (6) Compensation®*—(a) Amount and 
Rate. The provisions of the contract between an in- 


likely be, and with knowledge of 


WATERS 


by popular vote and providing for a 


[§§ 698-701 


dividual or a water company and a municipality, or 
between municipalities, unless determined by the ex- 
ercise of the power of regulation in the state or its 
agents,®* govern as to the amount and rate of com- 
pensation.°®® 

Rate of contract with other parties. Where a 
company, which had been furnishing a city with wa- 
ter, joined with others, who had contracted to fur- 
nish the city a new water supply, in an agreement 
with the city to continue to furnish it water until 
the city should obtain its new supply, and the rate at 
which water was to be furnished in the interim was 
different from that at which it was to be furnished 
from the new supply, those who had contracted for 
the new supply were not obliged to furnish the wa- 
ter at the temporary rate.°° However, by express 
contract between a municipality and a water com- 
pany, the rate to be paid by the former may, under 
certain circumstances, depend upon the rate paid by 
other municipalities. °®? 

[§ 701] (b) Remission®® or Payment of Taxes.°° 
Although such agreement has been held to be contra- 
ry to the constitution of the state,“° a city generally 
may agree, as part of the consideration for a munic- 
ipal water supply, to remit municipal taxes on the 
property of the water company.’? It may also gen- 


the amount received in excess of that 


what the effect of consumption of wa- 
ter during the test would be on the 
test, and with knowledge that no no- 
tice had been given to refrain from 
using water during the test, waived 
the provision of the contract provid- 
ing that water was not to be taken 
from the system for public and pri- 
vate consumption while the test was 
in progress. Great Bend Water & 
Filectric Co. v. City of Great Bend, 
205 P. 359, 111 Kan. 229. 


58. Great Bend Water & Electric 
Co. v. City of Great Bend, supra. 


5S. Daly v. City of Carthage, 128 
S.W. 265, 143 Mo.App. 564. 

60. Daly v. City of Carthage, su- 
pra. 

61. Daly v. City of Carthage, su- 
pra. 

62. Daly v. City of Carthage, su- 
pra. 

63. Cross references: 


Hydrant rentals see supra §§ 696— 
699: 


Restriction as to fixed rates see su- 

pra § 683 
Under implied contract see 

708. 

64. Regulation by city or state see 
infra §§ 714-718. 

65. See cases infra this section. 

[a] Minimum quantity.—A provi- 
sion in a contract between a munici- 
pality and a water company binding 
the former to pay for a certain mini- 
mum quantity is valid. Marin Water 
& Power Co. v. Town of Sausalito, 
143 P. 767, 168 Cal. 587 (holding such 
provision and another fixing the max- 
imum rate of payment, should the to- 
tal amount of water furnished not ex- 
ceed a certain amount, not inconsist- 
ent). 

[b] Contract for term of years 
including option to purchase.—(1) 
Under the terms of a contract be- 
tween a contractor and a water com- 
pany for a supply of water for a term 
of years, including an option to pur- 
chase the waterworks upon approval 


infra 8 


certain rate of payment by the mu- 
nicipality for the supply of water un- 
til actual purchase, a popular vote 
favoring such purchase with notice 
to the contractor did not terminate 
the obligation of the municipality to 
pay at the agreed rate for the wa- 
ter consumed. Jersey City v. Flynn, 
70 A. 497, 74 N.J.Eq. 104 [mod on 
other grounds 76 A. 3, 76 N.J.Eq. 607]. 
(2) The mere filing of a bill for spe- 
cific performance of the sale of the 
waterworks without payment or ten- 
der of the price did not terminate the 
obligation of the municipality to pay 
at the agreed rate for the water con- 
sumed. Jersey City v. Flynn, supra. 


[c] Right to discontinue supply.— 
Where a city is under contract to fur- 
nish water to a village, at a stipulat- 
ed rate. having the right, however, to 
shut off the water and discontinue the 
supply whenever the city’s interests 
require it, the latter cannot, by virtue 
of such right, arbitrarily fix a new 
rate. City of West Allis v. City of 


aoe 193 N.W. 360, 180 Wis. 
66. Jersey City v. Flynn,, 70 A. 


497, 74 N.J.Eq. 104 [mod on other 
grounds 76 A. 3, 76 N.J.Eq. 607]. 


67. New Jersey Suburban Water 
es v. Kearny, 77 A. 50, 80 N.J.Law 


[a] Rate held not to apply.— 
Where a contract between a town and 
a water company, providing for a sup- 
ply of water at the rate of eighty two 
dollars and fifty cents per one mil- 
lion gallons, provided that if the wa- 
ter company shall furnish water at 
a lower price to any other municipali- 
ty, to reach which it has to furnish 
water “through mains laid in our 
town,” it should furnish the town wa- 
ter at the same price during the time 
remaining of the contract at which 
it furnished the other municipality, 
and a contract was subsequently 
made by the water company and an- 
other municipality by which the wa- 
ter company was to receive eighty 
nine dollars per one million for the 
first two million gallons per day, and 


amount was to be charged for on a 
sliding scale down to the sixth mil- 
lion, for which the water company 
was to receive forty dollars, and the 
same price should be received for all 
in excess of the sixth million, and the 
town making the first contract did 
not take two million gallons per day, 
it was not entitled, under its contract, 
to a rate of forty dollars per one 
million gallons. New Jersey Subur- 
han Waiter Co. v. Town of Kearny, 77 
(A. 50,,,80 .N.J-Eg. 819. 


68. Qf waterworks generally see 
Taxation § 497. 


69. Construction of ambiguous 
provision relative to see infra § 702. 


70. Dayton vy. Bellevue Water, 
etc.,. Co: 68 SW. 142) 119 Ky. Tio 
Ky.L. 194; Little Falls Blectric, etc., 
Co. v. Little Falls, 77 N.W. 40, 74 
Minn. 197. 

“Whether the waterworks are 
worth $10,000 or $100,000, the city, 
in lieu of all taxes and assessments, 
receives the same consideration in 
either case, no more and no less. 
. . . This substitute for taxes has 
no relation to the value of the prop- 
erty in money, and would evidently 
result in want of uniformity and 
equality of taxes.” Little Falls Blec- 
tric, ete, Co. v. Little Falls, supra. 


71. La.—New Orleans v. New Or- 
leans Waterworks Co., 36 lLa.Ann. 
432 [error dism 10 S.Ct. 1071, 136 U.S. 
644, 34 L.Ed. 550]. 


Me.—City of Portland y. Portland 
Water Co., 67 Me. 135. 


Mich.—Alpena City Water Co. v. 
Alpena, 90 N.W. 328, 130 Mich. 518. 


N.J.—Millville Water Co. v. City of 
Moye IOV AL L097, 861 INE Ieuan hos 


Va.—Phillips v. City of Ports- 
mouth, 78 S.E. 651, 115 Va. 180. 

Wis.—Washburn v. Washburn Wa- 
terworks Co., 98 N.W. 539, 120 Wis. 
575; Monroe Water Works Co. v. 
Monroe, 85 N.W. 685, 110 Wis. 11. 

“Tf the parties to this contract be 
looked upon only as a taxing power 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erally agree to pay,’? or to exempt the company from 
the payment of,’? such taxes which shall exceed a 
certain amount, provided the consideration for such 
agreement, upon the part of the municipality, is rea- 
sonably adequate, and the contract is for a reason- 
able length of time and in other respects reasonable 
and fair.*# 


Federal taxes. Where a municipality has con- 
tracted, in ease “any franchise or other tax, except 
upon its tangible property” is assessed against the 
water company, to save it harmless from a defined 
part thereof, or, on failure to do so, pay a specified 
sum for certain services by such company, the phrase 
does not include federal income and capital stock 
taxes.7> 


State tax. Where a city agrees, as part of the con- 
sideration for a water supply, to pay a sum equal 
to all taxes which may be assessed upon the fran- 
chise and real and personal property of the com- 
pany, this includes a tax assessed by the state.7° 


[§ 702] e. Construction and Operation of Con- 
tracts. The contract between a municipality and a 
water company is not subject to interpretation con- 
cerning any matter upon which it is clear;** how- 
ever, should a question of construction arise, the 
general rules relative to the construction of contracts 
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apply.7* Accordingly, where there is an ambiguity 
in the terms of the contract, courts will generally 
give it the construction placed upon it by the par- 
ties,“® especially where they have acted under it for 
a great length of time.*® General terms are to be re- 
stricted and limited by particular recitals, used in 
connection with them.*! Since the public interest is 
affected by a contract between a municipality and a 
water company, the language of such contract should 
be construed so as to protect that interest.6? Where 
the provision of a contract was inserted for the bene- 
fit of the water company, its language must’ be con- 
strued most strongly against the company.®? On the 
other hand, a waterworks ordinance accepted by a 
water company is not to be strictly construed against 
the city on the theory that it was prepared with care 
and at leisure by the city and accepted by the com- 
pany without opportunity to consider its provi- 
sions.** Where, under the constitution of the state, 
a municipality could not enter into a contract that 
would constitute a monopoly, its contract with a wa- 
ter company must be construed in the light of the 
presumption that all parties knew of such hmita- 
tion.8° In accordance with the primary rule, in con- 
struing particular provisions, the intention of the 
parties should, if possible, be ascertained and given 
effect.°® 


and a taxpayer there is much force in 
this contention [that the agreement 
to exempt the plaintiff from the pay- 
ment of taxes that might be due the 
city was against public policy and 
void]. Such, however, is not the at- 
titude of the parties to this contract, 
and was not, in 1879, when the city 
entered into it, to induce a newly- 
formed water company to erect a 
plant and to do all other things nec- 
essary to supply the city with wa- 
ter.” Millville Water Co. v. City of 
Millville, supra. 

[a] Covenant held to be entirety. 
—The covenant of a town to pay for 
hydrant service, and water for schocl- 
houses and fountains, is an entirety, 
and is not susceptible of Severance 
into two covenants, one to pay a cash 
compensation for the hydrant service 
and another to pay a sum equal to 
taxes assessed for the schoolhouse 
and drinking-fountain service. In- 
habitants of North Berwick v. North 
Berwick Waiter Co., 134 A. 569, 125 
Me. 446. 


[b] ‘Tax on capital stock.—Where 
a city agreed to pay a water company 
a specified rental for water supplied 
to certain hydrants, and also that if 
any city tax should be imposed on the 
property or works necessary for the 
supply of water the rental should be 
increased by an amount equal to such 
tax, and the company’s entire capital 
stock was invested in, and represent- 
ed by, its property and works neces- 
sary for the supply of water, a tax 
on its capital stock was a tax on its 
property necessary for the supply cof 
water... Phillips v.. City of. Ports- 
mouth, 78 S.E. 651, 115 Va. 180. 

72. Ludington Water-Supply Co. 
Me Ludington, 78 N.W. 558, 119 Mich. 
480. 

73. Portland Water Co. v. Town of 
Portland, 118 A. 84, 97 Conn. 628. 


74. Maine Water Co. v. Waterville, 
45 A. 830, 93 Me. 586, 49 L.R.A. 294. 


“When a corporation constructs 
waterworks c it brings into ex- 
istence property which becomes the 
subject of taxation within the mu- 
nicipal limits. It is apparent that 
jc) the lcostyo fithewwarter, Miah. mis 


to the city and its inhabitants is nec- 
essarily increased to the extent to 
which its property is subjected to 
taxations, |.) 3...) °Such: a! contract 
{consideration to include sum equal 
to tax] when made in good faith and 
its terms are reasonable and fair has 
been held not to be contrary to public 
policy, and not in itself to be an ex- 
emption of the property from taxa- 
tion contrary to the provisions of the 
law.” Dillon Mun. Corp. [quot Port- 
land Water Co. v. Town of Portland, 
118 A. 84, 87, 97 Conn. 628]. 


[a] Circumstances of each case 
determine validity of the contract. 
Maine Water Co. v. Waterville, 45 A. 
830, 93 Me. 586, 49 L.R.A. 294. 


75. New Havétn Water Co. v. City 
of New Haven, 1389 A. 99, 105, 106 
Conn. 562. 


“Applying tne rule ejusdem zeneris 
to this phrase, the federal income and 
capital stock taxes cannot be brought 
within it. These taxes were not in 
existence when this contract was 
made, and there is nothing in the 
record to indicate that the parties an- 
ticipated the subsequent enactment of 
legislation creating these new modes 
of taxation. Moreover, the history of 
these taxes makes it clear that the 
parties to the contract never could 
have intended to include these taxes 
within this phrase. A federal income 
tax had been declared unconstitu- 
tional. A constitutional amendment 
proposed and enacted subsequent to 
the making of this contract, made the 
enactment of the income tax in 1909 
possible. The capital stock tax of 
1916 was enacted as a substitute for 
the corporation tax of 1909. Both 
taxes were, in 1902, foreign to the 
thought and business of the country; 
neither was within the contemplation 
of these parties.”’ New Haven Water 
Co. v. City of New Haven, supra. 


76. Inhabitants of North Berwick 


v. North Berwick Water Co., 134 A. 
569, 125 Me. 446; Montclair Water Co. 


v. Town of Montclair, 79 A. 258, 81 
N.J.Law 573. 
Wie UtCe EVV ACCC COn Wel Oltyn OL 


Butte, 138 P. 195, 48 Mont. 386. 
78. See Contracts §§ 481-592; and 


cases infra this section. 


79. Nicoll v. Sands, 29 N.E. 818, 
131 N.Y. 19; M. BE. Church v. Ashta- 
bulla Water Co., 20 Ohio Cir.Ct. 578, 10 
Ohio Cir.Dec. 648; Newport Water- 
works v. Taylor, 83 A. 883, 34 R.f. 
478. See also infra § 783. 

80. Robbins v. Bangor R., etc., 
Co., 62 A. 136, 100 Me. 496, 1 L.R.A. 
N.S. 963; State v. Mountain Spring 
Co., 105 P. 243, 56 Wash. 176, 34 LR. 
A.N.S. 196. 

[a] Contract construed to be di- 
visible.—State v. Mountain Spring 
Co., 105 P. 248, 56 Wash. 176, 34 L.R. 
A.N.S. 196. 


81. Newport Waterworks v. Tay- 
Yor, 837A. 833; 34: R21, 1478) 


[a] Tlustration.—Where addition- 
al facilities are specifically provided 
for but no provision is made for ad- 
ditional constantly flowing fountains, 
looking at the contract as a whole, it 
was not the intent of the parties to 
include under the maximum price any 
constantly flowing fountain other 
than the one particularly specified. 
Newport Waterworks v. Taylor, 83 A. 
833, 34 R.I. 478. 


82. New Haven Water Co. v. City 
Si Ras Haven, 139 A. 99, 106 Conn. 


83. New Haven Water Co. v. City 
of New Haven, supra. 


84. Valparaiso City Water Co. v. 
PeaPeTBAe 69 N.E. 1018, 33 Ind.App. 


85. City of Memphis v. Bowder, 
(Tex.Commn.App.) 12 S.W.(2d) 160 
{rev on other grounds (Ciy.App.) 4 S. 
W.(2d) 614}. 


86. See cases infra this note; 
pra §§ 692-701; and infra § 783. 


[a] Thus, where the language of a 
provision relative to holding a water 
company harmless from certain taxes 
is ambiguous, it is to be construed as 
including those kinds of taxes which 
the parties to the contract intended 
it to include. New Haven Water Co. 
v. City of New Haven, 139 A. 99, 104 
Conn. 562. Remission or payment of 
taxes see supra § 701. 


[b] Obligation to take water op- 


su- 
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Obligations as independent or dependent. As to 
whether or not the covenants of a contract between 
a municipality and a water company are dependent 
or independent, the intention of the parties, to be 
gathered from the contract according to the ordinary 
rules of construction, must govern.*? 


[§ 703] f. Assignment of Contract. Where a wa- 
ter company, acting as an intermediary and deriving 
its supply under certain contracts from another 
company, assigns all its rights to a municipality, 
which, among others, it had supplied, such municipal- 
ity is entitled to the continued supply of water to 
itself from the suppkying company for the period for 
which compensation by both municipality and the as- 
signing water company had been agreed upon and is 
ascertainable,’* and, likewise, for the periods for 


which other municipalities, to be supplied by such 


municipality under the assignment, were to be sup- 
plied by the assigning water company at an agreed 
percentage to the supplying water company of the 
compensation to be received,*® but such municipality 
has no right, under the assignment, to the continued 
supply of water to itself for a further period for 
which the compensation of the supplying water com- 
pany is to be an agreed percentage of the to-be- 
agreed-upon compensation which was to be obtained 
from the municipality by the assigning water com- 
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pany.°° 


Waiver of right to question. Where for a number 
of years a city has acquiesced in the assignment by a 
water company of its rights and privileges under a 
contract with the city, and allowed the new company 
during such time to perform the contract of its as- 
signor, the city cannot question the legality of the 
assignment for the purpose of avoiding performance 
of the contract on its part.®! 


[§ 704] g. Modification of Contract.°? The con- 
tract between a city and a water company may be 
modified and changed by the parties;°* but neither 
the city nor the waterworks company can vary the 
contract between them, by having an officer of the 
city become a stockholder of the waterworks com- 
pany or by having an officer or stockholder of the wa- 
terworks company become a‘city official and then, in 
violation of a statute, attempt to change the con- 
tractual obligations of the parties.°* Where a stat- 
ute authorizes a municipality to make contracts for 
a period not to exceed ten years, the municipality 
has power to revise its contraets with the water com- 
pany as to the rates for publie consumption at the 
end of every decade.?® 


[§ 705] h. Termination, Abandonment, or Rescis- 
sion of Contract. The municipality®® or the water 


tional. Upon consideration of the en- 
tire ordinance, the circumstances 
which prompted its passage, and the 
existing indebtedness of the city, a 
provision for furnishing water to the 
city at an annual rental amounted to 
a contract for such time as the city 
might request water to be furnished 
at the rate specified, but the city had 
the option of deciding for what years 
it would take such water and did not 
obligate itself to take water continu- 
ously for the term of the contract. 
Gold v. Peoria, 65 Ill.App. 602. 


[ec] Obligation to furnish water 
for mechanical or manufacturing pur- 
poses, cannot, taken in connection 
with the subject matter, be derived 
from the obligation to furnish water 
“for domestic purposes, the extin- 
guishment of fires and other lawful 
uses,” and also for “public and do- 
mestic uses and purposes of the in- 
habitants.” Boonton v. United Wa- 
ter Supply Co., 64 A. 1064, 1065, 70 N. 
J.Hq. 692 [aff 61 A. 390, 69 N.J.Ea. 
23, 32, 33]. Use of water for mechan- 
ical and manufacturing purposes gen- 
erally sée infra §§ 1119-1132. 


[d] Installation of meters as rea- 
sonable regulation.—Where the con- 
tract between a city and a water sup- 
ply company permitted the city to 
maintain service pipes from the 
mains to obtain water for its public 
uses, but required the connections to 
be made under the supervision of, the 
water company, and provided that 
whatever water was furnished for the 
city’s public uses should be used un- 
der reasonable regulations prescribed 
by the water company, and that wa- 
ter from the city’s service pipes 
should be used only for public pur- 
poses and without waste, and the wa- 
ter company refused to permit the 
city to connect its service pipes to 
procure water for its sewerage sys- 
tem, unless meters were installed at 
the expense of the water company, it 
appearing that the meter system was 
the only practicable way of determin- 
ing whether there was unnecessary 
waste in flushing them, the water 
company had the right to require the 


| installation of meters at itS own ex- 


pense as a condition to making the 
connection, although the city paid a 
flat rate for the water it used; and 
the fact that it might be necessary 
to place the meters in boxes located 
near the curbs did not constitute such 
an obstruction as to make the water 
company’s demand unreasonable. 
Portsmouth, Berkley & Suffolk Wa- 
ter Co. v. City of Portsmouth, 70 S.E. 
5295 LEZ Var 15s: 


[e] Time of completion.—A city 
water supply contract, giving the con- 
tractor a certain time ‘‘to complete 
the work and furnish the water,’ may 
reasonably be read to give him that 
time ‘‘to complete the work so as to 
furnish the water,’ and the contrac- 
tor would be liable only up to the day 
it began to furnish the water and the 
works were capable of delivering the 
required amount, less the time that 
delivery was retarded by legal pro- 
ceedings by the city, irrespective of 
the works being completed in every 
detail... Jersey City v. lynn, 70) °A. 
497, 74 N.J.Eq. 104 [mod as to another 
point 76 A. 3, 76 N.J.Eq. 607]. 


[f] Flushing wagons.—The right 
of a city to use water for flushing 
wagons is not included in the ordi- 
nance providing for the use of hy- 
drants to flush sewers and gutters, 
with specific restrictions. Wichita 
Water Co, v. City of Wichita, 158 P. 
49, 98 Kan. 256. 

[gs] “@he source of water supply.” 
—Where, in a contract with a water 
company, the municipality reserves 
the right to approve the location of 
“the source of water supply,” the 
phrase does not include the standpipe, 
which is the place from which the 
water is distributed. Carlyle Water, 
etc., Co. v. Carlyle, 31 Ill.App. 325. 


Constantly flowing fountains see 
supra note 81 [a]. 

87. Daly v. City of Carthage, 128 
S.W. 265, 143 Mo.App. 564. 

[a] Infallible test is whether or 
not a breach can be compensated for 
in damages; if it canbe, then the 
covenants of the contract are inde- 


pendent, but it is otherwise where the 
intention is to rely upon a proyision 
for performance and not upon a rem- 
edy for nonperformance. Daly v. City 
of Carthage, 128 S.W. 265, 143 Mo. 
App. 564. 

88. City of Bayonne v. Bast Jer- 
soy Water Co. .(N.J.Ch.) 108 ‘A; -12n8 


89. City of Bayonne v. Hast Jer- 
Sey Water Co., supra. 


90. City of Bayonne v. East Jer- 
sey Water Co., supra. 


$1. Austin v. Bartholomew, 107 F. 
349, 46 C.C.A. 327 [cert den 22 S.Ct 
934, 183 U.S. 698, 46 L.Ed. 395] (eight 
years). 


92. By public service commission 
ase supra § 691; and infra §§ 715- 


93. Pontiac Water, etc. Co. v. 
Pontiac, 149 IllApp. 57; Asher v. 
Hutchinson Water, etc., Co., 71 P. 813, 
66 Kan. 496, 61 L.R.A. 52. 


[a] Change in method of flushing 
sewers.—When a municipality, with 
the consent of the waterworks com- 
pany, Substituted a method of flush- 
ing sewers by automatic flushers in 
lieu of hydrants, as contemplated by 
the franchise ordinance, and payment 
for the use of the hydrants was con- 
ditional, the liability of such munic- 
ipality for the use of the automatic 
flushers was only for the amount of 
the hydrant rentals and _ similarly 
conditional, so long as there was no 
improper use made of such flushers 
by the municipality or its officers. 
Pontiac: Water, etc., Co. v. Pontiac, 
149 Ill.App.. 57. 


94. City of Iron Mountain v. Iron 
Mountain Waterworks, 173 N.W. 612, 
206 Mich. 537. 


95. Long Branch Commission v. 
Tintern Manor Water Co., 62 A. 474, 
70 N.J.Eq. 71 [aff 71 A. 1134, 71 N.J. 
Eq. 790]. 

96. U.S.—Columbus y. Mercantile 
Trust, ete:,"Co., ‘31 S:Ct. 105, 219 weet 
645, 45 L.Ed. 1193 [rev 161 F. 135]; 
Galesburg v. Galesburg Water Co., 34 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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company’ may terminate or rescind the contract be- 
tween them, if the other party fails to perform its ob- 
hgations. If a water company under obligation to 
supply pure and wholesome water?’ fails therein for 
other than unforeseen causes, or fails to repair 
promptly defaults due to the latter, it is the duty of 
the municipality to avoid the contract, absolutely or 
in the alternative of compelling full performance.?® 
However, it has been held that a water company 
which contracts with a city to supply water for fire 
protection through hydrants supplied by the city be- 
comes a municipal agency and cannot summarily 
shut off the water from such hydrants without oth- 
er provision being made for protection from fire.t 
Likewise, inasmuch as the supply of water to the pub- 
lie schools is a public necessity, a municipality or its 
water board has no right to cut off the water supply 
because of rates unpaid by the board of education.” 
Where there has been no breach of duty on the part 
of the company the city cannot arbitrarily abandon 
or withdraw from the contract.® 


Suit for cancellation.t A contract by which a 
company agrees to construct waterworks and furnish 
a borough and its inhabitants with an adequate sup- 
ply of water, to be taken from certain springs, will 
not be canceled merely because the springs prove 
inadequate, where the mistake as to the capacity of 
the springs is no more the fault of the company than 
the borough.® 


WATERS 


[67 C.J.] 1211 


[§ 706] i. Performance or Breach. As in any 
contract of continuing obligation, the contract of a 
company to furnish an adequate supply of wholesome 
water is not met by full performance intermittently 
or in the beginning.” Nonperformance of such obli- 
gation is not excused by the occurrence of conditions 
which are likely to happen in a climate of long, dry 
summers. §® 


Greater supply at less pressure. The requirement 
of a certain pressure, it has been held, is sufficiently 
complied with, although not actually so, where by a 
change from a pumping system to a gravity system 
the supply of water is greatly increased.® 


Other source. A contract to supply water drawn 
from artesian wells is not complied with by supply- 
ing water from other sources, although it is equally 
good or better.'° 


Performance conditional upon reciprocal perform- 
ance or request. Where the contract between a 
municipality and a water company imposes reciprocal 
dutiés upon the parties and the ability of the water 
company to perform depends upon performance by 
the municipality, the latter’s failure to perform 
within the time fixed for performance by the water 
company is a waiver of the time limitation.1!_ Like- 
wise, where the obligation to extend water pipes 
is conditional upon a request by the municipality, 
where there has been no request there can be no 


‘waterworks system, 


675 Lait 10-SiCt., 316,133" U.S: 156, 
33k. 5737. 

Mich.—Grand Haven v. Grond Ha- 
ven Water Works, 57 N.W. 1075, 99 
Mich. 106. 


Miss.—Light, ete., Co. v. Jackson, 
19 So. 771, 73 Miss. 598. 


Okl.—E1 Reno v. El Reno Water 
Coe 16eP.126,-14-OkK). 53. 


Tex.—Palestine Water, etc., Co. v. 
Palestine, 44 S.W. 814, 91 Tex. 540, 40 
L.R.A. 203. 


[a] Although no actual damage 
has occurred, where a water compa- 
ny has contracted to suppiy a city 
for a number of years with water 
sufficient in quantity and force to af- 
ford protection against fire, a sub- 
sequent failure to furnish the stipu- 
lated quantity and force will entitle 
the city to treat the contract as ter- 
minated, and demand a rescission. 
Light, etc., Co. v. Jackson, 19 So. 771, 
73 Miss. 598. 


[b] Equities of bondholders of 
water company.—The maxim that “‘he 
who seeks equity must do equity” 
does not justify a court in denying 
to a municipality rescission, under 
its cross bill, of a contract with a wa- 
terworks company which the latter 
has broken by failing to maintain a 
continuous and adequate supply of 
wholesome water, and in affirmative- 
ly restraining the municipality from 
establishing its own system unless it 
shall do equity to the bondholders of 
the waterworks company by purchas- 
ing the usable parts of the water- 
works system. Columbus v. Mercan- 
tile Trust, etc., Co., 31 S.Ct. 105, 218 
Tes) 645) 45" Ed 1193" frevi 16d ms 
135]. 

{[c] Estoppel to rescind.—The ac- 
ceptance by a municipality and its 
people of improved conditions in a 
resulting from 
complaints, does not estop the mu- 
nicipality to rescind the contract 
with the waterworks company for a 
breach of its contractual obligation 


to furnish an adequate supply of 
wholesome water, where such im- 
proved conditions do not result in the 
continuous maintenance of such a 
supply. Columbus v. Mercantile 
FRPUSE HEL. 7.COs 40h S.Ctig lO Sj 2hen Us. 
645, 45 L.Ed. 1193 [rev 161 F. 135]. 


97. Albuquerque Water Supply Co. 
v. Albuquerque, 54 P. 969, 9 N.M. 
441; Spring Brook Water Supply Co. 
Vv. Pittston; 526A. 249, 203 Pa. 223; 
Carlisle v. Carlisle Gas, etce., Co., 4 
A. 179, 2 Pa.Cas. 459; Ephrata Water 
Co. v. Ephrata, 24 Pa.Super. 353; Ty- 
rone Gas, etc., Co. v. Burley, 19 Pa. 
Super. 348. 


98. Obligation to supply pure wa- 
ter see supra §§ 694, 695. 


99. Montana Water Co. v. City of 
Billings, 214 F. 121 [appeal dism 224 
B. 1021-139 CCAS. 665]% 


[a] Right to terminate franchise 
distinguished from right to terminate 
contract.—Where an ordinance pro- 
vided for both a franchise to and a 
contract with a water company, the 
ordinance, it would seem, created the 
right in the city to terminate the con- 
tract by the exercise of its own pow- 
ers for failure of the water company 
to perform, but, to terminate the 
franchise for any such failure, tie 
city was left to the usual resort to 
the courts. Montana Water Co. v. 
City of Billings, 214 F. 121 [appeal 
dism 224° EY PO21 USO CrCVAl 665). 
Termination generally see Franchises 
§§ 98-117. 


1. Bienville Water Supply Co. v. 
Mobile, 20 So. 742, 112 Ala. 260, 57 
Am.S.R. 28, 33 L.R.A. 59. See Baker 
v. New York Interurban Water Co., 
184 N.Y.S. 838, 113 Misc. 459 (refusal 
to supply water for hydrants because 
of indebtedness on the part of fire 
commissioners not a reasonable reg- 
ulation on the part of water com- 
pany). But see Tyrone Gas, etc., Co. 
v. Burley, 19 Pa.Super. 348 (where a 
borough has refused to pay the rate 
for water furnished for the fire plugs 
of the borough and has refused to 


take any steps to have the rate ad- 
justed in the manner provided by 
law, the water company is not re- 
quired to furnish water without com- 
pensation and may turn it oif). 


Injunction to restrain company see 
infra § 721. 


2. Board of Education of Borough 
of Glassboro v. Borough of Glass- 
boro, 149 A. 820, 106 N.J.Eq. 38; 
Board of Education of City of Lock- 
port v. Richmond, 137 N.Y.S. 62. 


Injunction to restrain municipality 
or Officers see infra § 720. 


3. Anoka Waterworks, etc., Co. v. 
Anoka, 109 F. 580; Los Angeles City 
Water Co. v. Los Angeles, 88 F..720 
[aff 20 S.Ct. 7386, 177 U.S: 558, 44 2. 
Ed. 886]. 

4 Generally see Cancellation of 
Instruments 9 C.J. p 1154. 


5. Du Bois Borough v. Du Bois 
City Water Works Co., 35 A. 248, 176 


Oe 430, 53 Am.S.R. 678, 34 L.R.A. 


6. Hydrant rental as conditional 
on performance see supra §§ 697-699. 


7. City of Columbus y. Mercantile 
Trust & Deposit Company of Balti- 
more, 31 S.Ct. 105, 218 U.S: 645) 54 
L.Ed. 1193 [rev 161 F. 135]; Montana 
Water Company v. City of Billings, 
214 F. 121 [appeal dism 224 F. 1021, 
LoL C- Craw Goo: 


8. Columbus v. Mercantile Trust, 
etc., Co., 81 08.Ct. 105,: 218 U-S. 645, 
54 L.Ed. 1193 [rev 161 F. 135). 


9. Denver v. Denver Union Water 
Co., 91 P. 918, 41 Colo. 77 (especially 
where city officers consented to such 
change and the evidence showed that 
the required pressure would be insuf- 
ficient without steamers in case of a 
fire of any consequence). 

10. Foster v. Joliet, 27 F. 899. 

ll. Ephrata Water Co. v. Ephrata, 
20 Pa.Super. 149 (municipality to 
designate location of fire plugs to 
which pipes are to be laid). 
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failure of performance.?? 


[§ 707] j. Implied Obligations—(1) Of Munici- 
pality—(a) In General. In the absence of a statu- 
tory requirement of a formal written contract, a 
city, although there is no express agreement to that 
effect, is liable to pay for water which it uses.** 
Thus, the city is lable where it attaches fire hy- 
drants to the mains of the water company and pass- 
es an ordinance regulating the charges to be made 
therefor,!* where it continues to accept?® or insist 
upon!® service after the termination of the formal 
contract, or where it permits a purchaser of the 
water company’s rights to perform the contract 
which the city had entered into.!7 Likewise, where 
for a number of years a water company has fur- 
nished and a town has paid for water in accordance 
with the terms of a contract, the company having only 
a de facto existence, upon such company acquiring 
a de jure status while continuing to furnish, and the 
town to accept, water, the necessary inference is 
that the parties adopted the contract between them 
as far as they legally might.1* Where, however, 
a statute provides that no city shall make a con- 
tract otherwise than in writing and in compliance 
with certain other requirements, a city, in the ab- 
sence of such contract, is not liable for the reason- 
able value of water used,*® or, upon expiration of 
its written contract with the water company, on the 
ground of holding over as lessee.2° On the other 
hand, it has been held ‘that, although the formal 
contract between a city and a water company is 
void because of failure to comply with certain con- 
stitutional requirements, the former must pay for 
water actually used.2t A statute requiring certain 
formalities relative to contracts for the public wa- 
ter supply will not prevent an implied obligation to 
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pay for water supplied to the city as to any other 
householder.?2. Where a city, on the expiration of 
its contract with a water company, refused to re- 
new the contract and did not thereafter use water 
from the company’s hydrants, the company could not 
recover hydrant rentals upon a quantum meruit for 
the period following such expiration on the theory 
that the city was given fire protection and could 
have used the water, if necessary.?* An obligation 
on the part of the city to take water or use fire 
plugs will not be implied, unless compelled by the 
plain language of the contract, where to do so would 
render the contract void.?4 


Statutory obligation to furnish water. When a 
waterworks company performs a statutory duty to 
furnish water for domestic purposes or fire protec- 
tion, there is, in the absence of a contract, a cor- 
responding legal duty on the part of the city to 
pay for such services.?> Thus, where a water com- 
pany is under a statutory obligation to furnish wa- 
ter at reasonable rates for extinguishing fires, such 
rates to be determined in a specified manner, and 
so determined, but never adopted by the city coun- 
cil, the city is hable under an implied contract to 
pay for water so furnished and used, although it 
had notified the water company of its refusal to 
ayers 

Water furnished free.2*7 There is no obligation 
to pay for water furnished with the understanding 
that it is free,?® before notice that the promise 
is withdrawn.*® Where, according to its original 
contract, the term of which had expired, a city was 
to be furnished water without charge for certain 
purposes, a promise to pay for the continued use of 
such water is not implied where the city refused 
to pay for it and the water company voluntarily econ- 


12. Bennett Water Co. v. Millvale, 
51 A. 1098, 202 Pa. 616. 


13. New Jersey Suburban Water 
Con) Va ELArrison,. «62 wAvnn490 scoyaNcel 
Law 196; East Newark v. Jersey 


City, 64 A. 1132, 68 N.J.Eq. 783 [aff 
57 A, 1051. 67 N. J. Eq. 265]; Port Jer- 
vis Waterworks Co. v. Port Jervis. 
45 N.E. 388, 151 N.Y. 111. 


14. Ukiah City v. Ukiah Water, 
CtemeOor CLE. 1138, 142eCate C737 100 
Am.S.R. 107, 64 L.R.A. 2381. 


15. People ex rel. Arthur v. Hunt- 
ington Water Works Co., 203 N.Y.S. 
808, 208 App.Div. 807; Marlborough 
Waterworks Co. v. Village of Marl- 
borough, 148 N.Y.S. 374, 163 App.Div. 
159; Appleton Waterworks Co, v. Ap- 
pieton, 113 N.W. 44, 132 Wis. 563. 


16. Quarles v. City of Appleton, 
299 F. 508. 


[a] Thus, where a city has no wa- 
terworks plant and can get its sup- 
ply from no other source but the wa- 
ter company, and the agreement be- 
tween them having expired, they 
could not fix upon the terms of a new 
agreement, the obligation of the wa- 
ter company to continue to supply 
water and fire protection to the com- 
munity, after an injunction enforcing 
such obligation at the city’s request, 
imposes upon the city the correspond- 
ing duty to make adequate compensa- 
tion. Quarles v. City of Appleton, 299 
F, 508. 

17. Austin v. Bartholomew, 107 F. 
349, 46 C.C.A. 327 [cert den 22 S.Ct. 
934, 183 U.S. 698, 46 L.Ed. 395]. 


ange epiient of contract see supra § 


18. Belvidere Water Co. v. Town 
mee a 83 A. 241, 82 N.J.Law 


[a] Thus the town could not re- 
pudiate liability as to certain hy- 
drants and pay for others, but was 
obligated to pay for all. Belvidere 
Water Co. v. Town of Belvidere, 83 A. 
241, 82 N.J.Law 601. 


19. City Water Co. of Chillicothe 
v. City of Chillicothe, Mo., 196 F. 234 
Patt 207M. 503, 25 CC Vane 6b) 

20. City Water Co. of Chillicothe 
v. City of Chillicothe, Mo., 207 F. 5038, 
125 C.C.A. 165 [aff 196 F. 234]. 

21. Nicholasville Water Co. v. Ni- 
cholasville, 36 S.W. 549, 38 S.W. 430, 
18 Ky.L. 592. . 


22. Staten Island Water Supply 
Co. v. City of New York, 128 N.Y.S. 
1028, 144 App.Div. 318 (including use 
in certain buildings, in a park, and 
for sprinkling streets). 

23. Commonwealth Water Co. v. 
Village of Castleton, 183 N.Y.S. 753, 
192 App.Div. 697 [rev 171 N.Y.S. 542]. 


24. City of Memphis v. Browder, 
(Tex.Commn.App.) 12 S.W.(2d) 160 
[rev (Civ.App.) 4 S.W.(2d) 614].: 


25. People ex rel. City of New 
York v. Queens County Water Co., 133 
NiE 889) 2s 2INox. 270. 


[a] Statute requiring certain for- 
malities relative to contracts for pub- 
lic water supply does not apply where 
a water company is under a statutory 


obligation to furnish water for fire 
hydrants and will not prevent an im- 
plied obligation to pay for water so 
furnished. Staten Island Water Sup- 
ply Co. v. City of New York, 128 N.Y. 
S. 1028, 144 App.Div. 318. 


26. Boise Artesian Hot & Cold 
Water Co. v. Boise City, 33 S.Ct. 997, 
230 U.S. 84, 57 L.Ed. 1400. 


27. See infra § 783. 


28. Henderson Water Co. v. Hen- 
derson Graded Schools, 65 S.E. 927, 
LS USING RTA. 


[a] Contract burdensome to wa- 
ter company.—The fact that compli- 
ance with the requirement of a con- 
tract by a water company with a mu- 
nicipality to furnish free water to 
public schools is burdensome to the 
company is no reason for permitting 
it to recover therefor after perform- 
ance. Henderson Water Co. v. Trus- 
tees of Henderson Graded Schools, 
65 (Su O27 1b INC. TL. 


[b] Contract ultra vires on the 
part of municipality.— Even if a con- 
tract with a water company were ul- 
tra vires on the part of a municipal- 
ity, the company Will not be permit-- 
ted to recover, contrary to its express 
Stipulation to supply water free of 
charge to public schools, upon a quan- 
tum meruit for water so furnished. 
Henderson Water Co. v. Trustees of 
Henderson Graded Schools, 65 S.E. 
Vai pelal ISCOk pilqale 


29. Walton Water Co. v. Village 
of Walton, 143 N.B. 786, 238 N.Y. 46, 
144 N.E. 889, 238 N.Y. 555. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 707-714] 


tinued to furnish it.2° Where a city furnishes water 
to the county as a mere volunteer, or under the mis- 
taken impression that it is required to furnish a 
free supply, not expecting payment, payment can- 
not be enforeed.*1 


Water furnished county by city.** In the ab- 
sence of anything to show that the service was 
gratuitous, where a city furnished water to the 
county, the latter by accepting the water impliedly 
promised to render an equivalent.*® 


[§ 708] (b) Amount and Rate of Compensaticn. 
A city, under obligation to pay for the perform- 
ance of a statutory obligation to furnish water>+ 
or because of continued use after expiration of its 
contract,?> must, in the absence of any agreement 
as to the amount, pay a reasonable compensation for 
the service rendered; but a municipatity is liable 
for hydrant rental at the rate previously paid where, 
after a demand of the water company for a higher 
rate had been rejected, a hydrants were used 
by the local fire company;*® and where a water 
company is under a en obligation te furnish 
water at reasonable rates for extinguishing fires, 
such rates to be determined in a specified manner, 
and they are so determined, but never adopted by 
the city council, the liability of the city under an 
implied contract to pay for water so furnished and 
used is in accordance with the schedule rates.*7 
Where a state commission was created with author- 
ity to fix reasonable compensation for water service 
furnished cities, pending action by such commission, 
to which both a city and the water company, whose 
contract with the city had expired but to which it 
continued to furnish water, had applied, the city 
is liable for the reasonable value of the service 
rendered ;*® and such, likewise, is the liability of the 
city for the service rendered after the state com- 
mission had fixed the price at which the city might 
acquire the plant of the water company for the 


30. Municipal waterworks Co. v. 
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39. Quarles v. City of Appleton, 
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period during which the city, continuing to use 
the water, failed to raise the money to pay for the 
property.*°® 


[$ 709] (2) Of Water Company—(a) To Supply 
Water. If an obligation to furnish water may be 
fairly implied from the language actually used in the 
contract, it is just as binding upon the company 
as if it were, in so many words, specifically men- 
tioned.*° 


[§ 710] (b) To Refund Payments. Where a 
school board, under no obligation to do so, paid ac- 
erued water bills to have the service continued, 
which the water company was under no obligation 
to continue, the school board cannot recover the 
amount of such payments.*! 


[§ 711] k. Noncontractual Obligations—(1) To 
Furnish Water. Where a municipality purchases 
the plant of a water company*? supplying another 
municipality, the former must, if it is authorized 
to do so,#* continue to furnish such service, so long 
as if retains possession and control of the property 
so charged.*# 


[§ 712] (2) To Install Hydrants. Although the 
contract between a water company and a municipal- 
ity has expired, where the former is under the stat- 
utory duty to furnish water for fire protection, the 
fire commissioners, under their statutory powers, 
may direct the company to install an additional 
hydrant.*° 


[§ 713] 1. Rates*°—(1) Prescription by Compa- 
ny. Where a water company has complied with the 
prescribed statutory steps, a rate fixed by such com- 
pany for fire service is binding upon a municipality, 
until declared unreasonable by the public service 
commission.** <A rate fixed by a water company 
for fire protection should bear a reasonable pro- 
portion to the rates established for other demands.*% 


[§ 714] (2) Regulation by Municipality. Under 


see supra § 676. 


43. Power to extend waterworks 
system beyond city limits see Munic- 


City of Ft. Smith, 216 F. 431. supra. 

31. Mobile y. Mobile County, 538 40. Nicoll v. Sands, 29 N.E. 818, 
So. 793, 169 Ala. 539. 1S TAIN. 2 19) 

32. Free supply see supra text and [a] Illustration.—Where, after 


note 31. 


33. Mobile v. Mobile County, 53 
So. 793, 169 Ala. 539. 

34. People ex rel. City of New 
York v. Queens County Water Co., 
NO ING. 889,282" NY. 2773 Staten 
Island Water Supply Co. v. City of 
New York, 128 N.Y.S. 1028, 144 App. 
Div. 318. 


35. Quarles v. City of Appleton, 
299 F. 508; People ex rel. Arthur v. 
Huntington Water Works Co., 203 N. 
Y.S. 808, 208 App.Div. 807; Queens 
County Water Co. v. City eof New 


ee: 174: N.Y.S. 569, 186 App-Div. 
512. 
{a] Continuing relation of master 


and servant, of landlord and tenant 
distinguished relative to rates. 
Queens County Water Co. vy. City of 
New York, 174 N.Y.S. 569, 186 App. 
Div. 512. 


36. Marlborough Waterworks Co. 
v. Village of Marlborough, 148 N.Y.S. 
374, 163 App.Div. 159. 


37. Boise Artesian Hot & Cold 
Water Co. v. Boise City, 33 S.Ct. 997, 
230 U.S. 84, 57 L.Ed. 1400. 


38. Quarles v. City of Appleton, 
299 F. 508. 


the grant by town authorities of an 
application for the privilege of sup- 
plying the town and its inhabitants 
with pure and wholesome water, the 
water company entered into a con- 
tract with the town to erect water- 
works and lay pipes “for the purpose 
of supplying the town and its inhab- 
itants with pure and wholesome wa- 
ter,’’ to erect fire hydrants and pumps 
of a certain capacity, the contract fix- 
ing a maximum rate for private con- 
sumption, the obligation to furnish 
water in addition to erecting works, 
which would be comparatively value- 
less unless they were put to the use 
which their erection would imply, 
may be fairly implied from the lan- 
guage actually used in the contract 
as if it were, in so many words, 
specifically mentioned, taking every- 
thing in the contract, and the writ- 
ings explanatory of its purpose, and 
its practical execution and construc- 
tion by the parties into consideration. 
pee v. Sands, 29 N.E. 818, 131 N.Y. 


41. Board of Education of City of 
Somerset v. Kentucky Utilities Co., 
21 S.W.(2d) 817, 231 Ky. 484. 

42. Sale or assignment of fran- 
chise or property by water company 


ipal Corporations § 2329. 

Right to supply noninhabitants see 
Municipal Corporations § 2307. 

44. South Pasadena v. Pasadena 
Land, ete., Co., 93 P. 490, 152 Cal. 579. 


Obligations of municipality upon 
Pe of plant generally see supra 


45. People ex rel. Arthur v. Hunt- 
ington Water Works Co., 203 N.Y.S. 
808, 208 App.Div. 807. 


46. Under contract see supra §§ 
LOOe VCOS. 


47. Suburban Water Co. v. Bor- | 


as of Oakmont, 110 A. 778, 268 Pa. 


cet eile by state see 
715-71 


48. pastieks stk of Mechanicsburg v. 
Mechanicsburg Gas & Water Co., 92 
A. 142, 246 Pa. 232. 


[a] Rate held reasonable.—The 
new rate which a water company 
proposed to fix for fire service fur- 
nished a borough was not unreason- 
able where it would result in a profit 
of only four and a half per cent on 
the value of the plant used for such 
service. Borough of Mechaniesburg 
v. Mechanicsburg Gas & Water Co., 
92 A. 142, 246 Pa. 232. 


[b] Rate held unreasonabie.— 


infra §§ 
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the authority to regulate rates for the use of wa- 
ter conferred upon the governing body of a municipal- 
ity by the constitution of the state, water supplied 
to a city or county is as fully covered by the provi- 
sion as is water supplied to individual consumers ;*° 
accordingly, the municipality may, in its govern- 
mental capacity, regulate the rates at which water 


may be delivered to it by a public service corpora- . 
tion and received by the municipality in its role. 


as consumer,*® but the power of a municipality to 
regulate rates, conferred by the constitution, does 
not apply to a sale of water to a municipality pur- 
chasing water in bulk for sale to its inhabitants.°* 
Where a municipality is authorized to enter into 
a contract with a water company for a period not 
to exceed thirty years and is likewise authorized 
to regulate the rates of such water company, the 
legislative powers of succeeding municipal officers 
cannot be curtailed by a contract purporting to fix 
the rate to be paid by the municipality for a period 
of thirty years.>? 


Regulation subject to referendum. Where certain 
officers of a municipality are authorized to regulate 


the price of water for municipal purposes, subject , 


to the approval of, or rejection by, the qualified elec- 


tors, and no referendum is invoked, the rates fixed | 
by such officers are binding on the municipality, | 


although there has been no ratification by the elec- 
tors.®° 


[§ 715] (3) Regulation by State°*—(a) Power 
To Regulate. The power of a municipality to enter 
into a contract with a water company®® for a certain 
period®® cannot restrict the power, reserved by the 
state, to regulate the rates to be paid by the mu- 
nicipality; although a contract between a municipal- 
ity and a water company fixing the rates to be paid 
by the former for water furnished by the latter 


Town of Mamaroneck v. New York 
Interurban Water Co., 212 N.Y.S. 639, 16) ah 
126 Misc. 382. 


49. Spring Valley Water Works v. 
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Generally see Publie Utilities 51 C.J. 


Approval of district or state officers 62. 
see supra § 684. 
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cannot be altered by either party without the con- 
sent of the other, the contract is subject to the 
sovereign power of the state to fix just and reason- 
able rates such as subsequent conditions might make 
desirable.®7 Accordingly, the state, through a board 
of public utility commissioners, may fix higher 
rates;°8 although the power to provide for fire 
protection has been expressly committed by statute 
to certain officers of certain municipalities and they 
have duly entered into contracts with a water com- 
pany for such protection, it is not beyond the power 
of the public service commission of the state to 
determine the fair and reasonable rates which the 
company is entitled to receive.°® Even if, as to the 
water company itself, the contract might be unal- 
terable except with its consent, inasmuch as the 
municipal corporation is but a political subdivision 
of the state,®° a city has no absolute property right 
to demand continued hydrant service at a given rate, 
which was named in the franchise granted by the 
city, as against the right of the state to modify 
such rates of service with the consent of the water 
company.®! The jurisdiction of the railroad com- 
mission of a state to impose charges on municipalities 
for the service of a water company is dependent on 
whether, as regard the services for which the charg- 
es are sought to be imposed, the company has ac- 
tually devoted its property to a public use;®2 where 
a water company is rendering a material municipal 
service, dedicated to all municipalities requiring such 
service, there is a dedication to a public use.®? Ac- 
cordingly, the fixing of charges by the railroad com- 
mission for water supplied to various municipalities 
by a water company is within the rate-fixing power 
of the commission;** it is neither the imposition 
of a tax®® nor an interference with a municipal af- 
fair within the control of the municipalities®® with- 
in the meaning of the constitution. Where a mu- 


ny where the contract is with a mu- 
nicipality). 


road Commission, 191 P. 1, 183 Cal. 


City of San Leandro y. Rail- 


San Francisco, 61 Cal. 18. 


50. Spring Valley Waterworks v. 
Schottler, 4 S.Ct. 48, 110 U.S. 348, 28 
L.Ed. 173. 


51. Marin Water & Power Co. v. 
Town of Sausalito, 143 P. 767, 168 
Cal. 587. 


[a] Reason for rule.—The, right 
to regulate rates to be paid for a 
service or commodity rests upon the 
dedication to public use of the prop- 
erty of the person or corporation 
compelled to submit to the regula- 
tion; but the sale of water to a mu- 
nicipality owning its own water- 
works for distribution to its inhab- 
itants is purely contractual, has no 
relation to the individual water users 
as such, and is no more a dedication 
of the water to public 
similar transaction between the own- 
er of surpius water and a corpora- 
tion engaged in the distribution of 
water to a city would have been. 
Marin Water & Power Co. v. Town of 
Sausalito, 143 P. 767, 168 Cal. 587. 


52. Board of Education of Alton 
Community Consol. School Dist. No. 
151 v. Alton Water Co., 145 N.H. 683, 
314 Ill. 466. 

53. State v. Burris, 109 N.E. 591, 
91 Ohio St. 70. 

54. Cross references: 


use than al’ 


Free supply see infra §§ 781, 782. 
Proceedings before public service 
commission see infra § 736. 
55. City of Washington, Ind., v. 
Public Service Commission, 129 N.E. 
401, 190 Ind. 105. 


56. Board of Education of Alton 
Community Consol. School Dist. No. 
151 v. Alton Water Co., 145 N.E. 683, 
314 Ill. 466; Freeport Water Co. v. 
City of Freeport, 57 N.E. 862, 186 Ill. 
179 [aff 21 S.Ct. 498, 180 U.S. 592, 45 
L.Ed. 679]; City of Danville v. Dan- 
ville Water Co., 53 N.E. 118, 178 Il. 
299, 69 Am.S.R. 304. 


57. Hackensack Wiaternt Co. g sii 
Board of Public Utility Com’rs, 115 
A. 528, 96 N.J.Law 184. 


58. Hackensack Water Co. Vv. 
Board of Public Utility Com’rs, su- 
pra. 


59. Springfield Tp. v. Public Serv- 
ice Commission, 74 Pa.Super. 217. 


4 Ca See Municipal Corporations §§ 

61. Salem v. Salem, etc., Co., 255 
F. 295, 166 C.C.A. 465. See Hacken- 
sack Water Co. v. Board of Public 
Utility Com’rs, 112 A. 595, 95 N.J.Law 
295 (the existence of a contract is 
not an insuperable objection to an in- 
crease in the rates of a water compa- 


229. 


68. City of San Leandro vy. Rail- 
road Commission, supra. 


64. City of San Leandro y. Rail- 
road Commission, supra. 


65. City of San Leandro vy. Rail- 
road Commission, supra. See Bor- 
ough of Lansdowne, vy. Public Sery- 
ice Commission, 74 Pa.Super. 203 (the 
determination by a public service 
commission of the just amount which 
a borough should pay for the fire pro- 
tection it is receiving by its own mo- 
tion is not equivalent to a levy of tax- 
es upon the borough). 


“Merely because the money to pay 
the charges will’ probably be raised 
by taxation is no argument for hold- 
ing the charges themselves to be tax- 
es, and, since the payment of the 
charges is dependent upon the con- 
tinuing acceptance by the cities of the 
services in question, they are essen- 
tially rates and not taxes.” City of 
San Leandro v. Railroad Commission, 
LOU Py 1 Se 4 eeeegeGale229s 


66. City of San Leandro y. Rail- 
road Commission, supra (“even if it 
were, the provisions of section 23 of 
article 12 of the Constitution, and of 
the Public Utilities Act . give 
the Railroad Commission power to 
regulate public utility services ren- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nicipality has no contract with a water company 
and no hydrants in use for fire protection, the pub- 
lie service commission has no authority to impose 
upon the municipality the burden of a fire protec- 
tion service which it cannot contract for generally, 
and to pay for which its officers can neither levy 
taxes upon the inhabitants nor incur indebtedness.** 


City as consumer.*® A city, purchasing water 
from a water company for the use of its citizens 
in the exercise of its corporate powers, is a con- 
sumer within the meaning of a statute relative to 
the regulation of public service companies.°? 


[§ 716] (b) Manner of Regulation. A water 
company must be compensated for the cost of op- 
erating and maintaining the portions of its system 
devoted to the requirements of the municipalities 
it serves.*° However, where the rates for hydrant 
service to a municipality represent the maximum rea- 
sonable value of the service, they are not confisca- 
tory as to the company, whatever may be the re- 
turns.7! Rates which should be paid a water com- 
pany for municipal service cannot be measured by 
the amount of taxes received by the municipality 
from the water company.’? It is immaterial that 
a municipality has not provided for the payment of 
the amounts required, under the order of the public 
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service commission, in the budget for the year.7* 
The amount to be charged for furnishing water for 
fire protection is an administrative question, which 
the public service commission is best fitted to de- 
cide;** and, unless there is some palpable mistake 
of fact or law, the courts are not inclined to dis- 
turb such decision.*® Thus, a finding of fact by the 
commission that the hydrant rates paid by a mu- 
nicipality were all that the service of the water 
company was reasonably worth, if supported by sub- 
stantial evidence, is final.7° However, inasmuch as 
an allocation based upon estimate presents the pos- 
sibility of an abuse of the rate-fixing power, the court 
will closely scrutinize rates so fixed, lest the exer- 
cise of the rate-fixing power merge into a system of 
confiseation.** 


[§ 717] (c) Effect of Regulation. An increase in 
the rates of hydrant rentals, upon order of a pub- 
lic service commission, does not abrogate the con- 
tract. between a city and a public utility, but the 
contract, as modified by the commission, continues 
to be binding upon the parties.7* Where a city 
agrees that the state, through its public service com- 
mission, may modify a contract between itself and 
a water company respecting rates to be charged by 
the company, the city is bound by any modification so 


dered to municipalities as well as 
those to individuals’’). 
€7. Springfield Tp. v. Public Serv+ 
ice Commission, 74 Pa.Super. 220. 
68. Regulation as to consumers 
generally see infra §§ 761-763. 


69. Springfield Consol. Water Co. 
v. City of Philadelphia, 131 A. 716, 
285 Pa. 172. 


70. City of San Leandro v. Rail- 
road ‘Commission, 191 P. 1, 183 Cal. 
229. See also cases infra this note. 


[a] Method of estimating charge 
for public fire protection service.— 
“Charges for public fire protection 
service cannot fairly be computed on 
the same basis as for domestic or in- 
dustrial consumption. They are not 
to be measured by the quantity of 
water consumed for that may be neg- 
ligible in amount. Nor should they be 
reckoned solely by the number of fire 
hydrants in use. The consensus 
of modern engineering and accounting 
opinion is that the amount to be paid 
for such service should be based on 
the cost of the plant devoted to public 
fire protection, in connection with its 
fair share of the cost of maintenance, 
operation and depreciation. Borough 
of Lansdowne v. Public Service Com- 
mission, 74 Pa.Super. 203, 210 [foll 
Springfield Tp. v. Public Service Com- 
mission, 74: Pa.Suver. 217]. See City 
of York v. Public Service Commission, 
85 Pa.Super. 134, 139 (holding a 
charge for fire protection service bas- 
ed upon a charge for each hydrant 
reasonable; “the quantity of water 
required for the purpose may be neg- 
ligible over a long period of time, but 
when the crisis arises the company 
must be ready and the lay-out requir- 
ed to meet that crisis is a proper ele- 


ment to consider in fixing the 
charge’’). 
[b] Method of apportioning cost 


of plant between fire protection and 
domestic consumption  services.— 
“Where the same pumps, reservoirs 
and mains are used for both domestic 
consumption and fire protection, the 
problem confronting the commission 
is to apportion the cost of the plant 
between the two services, for in or- 
der to afford adequate fire protection, 


the pumps, reservoirs, mains, etc., are 
necessarily larger than would be re- 
quired for domestic use alone. Just 
how the apportionment should be 
made is a scientific not a legal ques- 
tion. . . . We are not satisfied that 
the method adopted by the commis- 
sion, known as the Peak Load Theory, 
which divides the cost of the various 
items of property in proportion to the 
maximum demand made upon them 
by the two services, is unjust or un- 
reasonable.” Borough of Lansdowne, 
v. Publie Service Commission, 74 Pa. 
Super. 203, 210. 


{c] Method of apportioning charge 
fer fire protection among several mu- 
nicipalities.—‘“The criterion of ap- 
portionment is not the risk of fire, but 
the relative cost of fire protection 
plant and service within the several 
municipal divisions;” thus, the meth- 
od adopted by the public service com- 
mission which was to deduct from the 
total amount chargeable to public fire 
service a charge of seven dollars per 
fire hydrant, plus whatever revenue 
was received from private fire pro- 
tection and divide the remainder by 
the number of miles of mains, four 
inches or more in diameter, furnishing 
fire protection, is not so unreasonable 
as to justify the interposition of the 
court. Borough of Lansdowne v. Pub- 
lic Service Commission, 74 Pa.Super. 
208, 212 [foll Springfield Tp. v. Public 


ite Commission, 74 Pa.Super. 
Puree 
{d] Charge held proper.—Where 


there is nothing in its charter requir- 
ing free service, a water company, re- 
quired by such charter to erect fire 
hydrants, may, upon order of the pub- 
lic service commission, charge the 
municipality for fire protection serv- 
ice. City of York v. Public Service 
Commission, 85 Pa.Super. 134. 

[e] Rate held proper.—A require- 
ment of the railroad commission that 
certain municipalities pay a water 
company for its service of fire protec- 
tion, etc., a sum amounting to less 
than ten per cent of the total revenue 
allowed the water company neither 
exceeds the jurisdiction of the com- 
mission or amounts to confiscation. 
City of San Leandro v. Railroad Com- 


mission, 191 P. 1, 183 Cal. 229. 


{f] Charge held improper.—Where 
a water company maintained higher 
pressure in mains for fire protection 
than an adjoining fire district had and 
established connections for furnish- 
ing water to such district in case of 
necessity, the service charge in con- 
nection with such “stand-by” service 
should not be charged to the district 
in which it is maintained. , Publie 
Utilities Commission v. East Provi- 
dence Water Co., 136 A. 447, 48 R.I. 
376 [rearg den 137 A. 387]. 


71. Gay v. Damariscotta-Newcas- 
tle Water Co., 162 A. 264, 131 Me. 304. 


72. Gay v. Damariscotta-Newcas- 
tle Water Co., supra. 


_ 73. Borough of Lansdowne vy. Pub- 
lic Service Commission, 74 Pa.Super. 
203. See City of San Leandro v. Rail- 
road Commission, 191 P. 1, 183 Cal. 
229 (the inability of municipalities 
to meet the additional financial obliga- 
tion imposed bv the railroad commis- 
sion in authorizing certain rates for 
water service, although a matter of 
expediency to be weighed by the com- 
mission, cannot be considered by the 
court in a proceeding to attack the 
validity of the rates). 

74. City of York v. Public Service 
Commission, 85 Pa.Super. 134. See 
City of Bayonne v. Passaic Consol. 
Water Co., 130 A. 530, 98 N.J.Eq. 174 
(the right of a municipality to a re- 
vision of water rates because of the 
sale by the water company of part of 
its assets should be left to the de- 
termination of the utility board rather 
than decided by a court of equity, al- 
though the latter may have inherent 
jurisdiction to fix rates where juris- 
diction of a cause is obtained under 
an established principle of equity 
jurisprudence). 

75. City of York v. Public Service 
Commission, 85 Pa.Super. 134. 

76. Gay v. Damariscotta-Newcastle 
Water Co., 162 A. 264, 131 Me. 304, 

77. City of San Leandro y. Rail- 
cm Commission, 191 P. 1, 183 Cal: 

29. 

78. City Water Co. v. City of Seda- 
lia, 231 S.W. 942, 288 Mo. 411. 
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made with the consent of the company.*® 


[§ 718] (a) Effect of Failure To Regulate. The 
rates for public service, fixed by its contract with a 
municipality and filed by a water company with a 
utilities commission in accordance with statutory 
requirement, continue to be lawful rates until chang- 
ed.8° 


[§ 719] m. Actions and Proceedings—(1) Right 
of Action—(a) Against Municipality or Officers— 
aa. In General. A water company may maintain an 
action against a municipality to recover the rents 
or rentals stipulated in the contract between them.** 
Where there is an implied obligation on the part of 
the city to pay a reasonable compensation to a wa- 
ter company for service rendered,*” failure to do so 
gives the company a right of action upon implied 
assumpsit.2% Although a contract prescribes the 
manner in which water shall be used for a particular 
municipal purpose, there is no lability on the part 
of the municipality for water used in another man- 
ner unless more water is used by the latter method.** 


Certiorari.6® Certiorari will not lie to review a 
contract for a municipal water supply into which 
provisions are inserted which are not authorized 
by the resolution of the water commissioners under 
which the contract is entered into but which are 
for the benefit of the city and impose additional 
burdens on the contractor.*® 


Conversion.’7 <A city cannot be held liable in 
tort for the conversion of water, used from fire 
hydrants of water company without any contract 
therefor, where such use was with the company’s 
eonsent.§ 


[§ 720] bb. By Municipality or Municipal Officers. 
A school board is entitled to an injunction against 
a borough®® or the water commissioners of the city®° 
to prevent the cutting off of the supply of water 
to the public schools because of failure to pay 
water rates. Mandamus will lie against the water 
commissioners to compel them to supply water to 
the municipal parks, although the park commission- 
ers refuse to pay a balance alleged to be due for 
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water and the city has failed to raise by general tax 
sufficient funds to pay a deficit in the accounts of 
the former.?! 


[§ 721] (b) Against Water Company. A munic- 
ipal corporation may obtain an injunction to pre- 
vent the shutting off of water needed for fire protec- 
tion or other municipal purposes where its accounts 
with the company are in dispute.°? A, municipality 
to which the rights of a distributing water company 
have been assigned,®* by which a fixed price is to 
be paid to the water company which is the source 
of supply, is entitled to an injunction restraining 
the latter from ceasing to supply water.®* 


Specific performance.°> Where a water company 
has an exclusive franchise and a provision of its 
contract with the municipality makes it the duty 
of the company to filter the water intended for do- 
mestic use, it will be compelled to do so in an action 
for specifie performance at the suit of the munici- 
pality.*° 

Exhaustion of statutory remedy. Before resort- 
ing to the courts for equitable remedies, a city, com- 
plaining of the service of a water company under the 
contract between them, should invoke the relief pro- 
vided by a public utility act.®* 


[§ 722] (c) Of Particular Officers and Others.’ 
Where the mayor and council of a city, represent- 
ing the citizens, made a contract for a water supply, 
the mayor and council are authorized, in their rep- 
resentative capacity, to bring suit to restrain the 
water company from an alleged noncompliance.®® 
The commissioners of a water district, who have 
made a contract for a supply of water, although such 
contract was unauthorized, have their authority from 
the common law, as public officers, to bring a suit in 
equity to restrain the water company from discon- 
tinuing the supply.t A statute, creating a board of 
water commissioners of a municipality as a body 
corporate and authorizing such board to fix a rate 
to be paid by the municipality for water for muniec- 
ipal use, has been held not to authorize the board to 
bring suit against the municipality to collect the 
rate.” Where a municipality has obligated itself 


79, Satem v. Salem, 255 F. 295, 166 
@.C.A, 465. 


80. Inhabitants of North Berwick 
v. North Berwick Water Co., 134 A. 
569, 125 Me. 446. 

g1. Ala.—Montgomery v. Mont- 
gomery Waterworks, 79 Ala. 233; 
Montgomery v. Montgomery Water 


Works Co., 77 Ala. 248. 
Ga.—Dawson v. Dawson Water- 
works Co., 32 S.E. 907, 106 Ga. 696. 
Iowa.—Marion Water Co. v. Marion, 
96 N.W. 883, 121 Iowa 306. 
Kan.—Winfield Water Co. v. Win- 
field, 33 P. 714, 51 Kan. 104. 


Mass.—Danvers v. Com., 
320, 184 Mass. 502. 


Neb.—North Platte Water-Works 
Co. vy. North Platte, 70 N.W. 393, 50 
Neb. 853. 

Actions on contract generally see 
Contracts §§ 790-1034. 

g2. See supra § 708. 

83. People ex rel. City of New York 
v. Queens County Water Co., 133 N.E. 
88900282 ON.Y. 20s eeeopleliex Mel: 
Arthur v. Huntington Water Works 


69 N.E. 


Co., 203 N.Y.S. 808, 208 App.Div. 807. 
Assumpsit, Action of 5 C.J. p 1378. 


84. Wichita Water Co. v. City of 
Wichita, 158 P. 49, 98 Kan. 256. 

8&5. Certiorari 11 C.J. p 80. 

&6. Flemming v. Jersey City, (N.J. 
Sup.) 42 A.'845. 

nae Trover and Conversion 65 C.J. 
De ; 
88. City Water Co. of Chillicothe 
v. City of Chillicothe, Mo., 207 F. 503, 
125 C.C.A. 165 [aff 196 F..234]. 

89. Board of Education of Borough 
of Glassboro v. Borough of Glassboro, 
149 A. 820, 106 N.J.Eq. 38. 


90. Board of Education of City of 
Lockport v. Richmond, 137 N.Y.S. 62. 


91. People v. Barrows, 119 N.Y.S. 
S260 Misc. Vos fart U4 Neves. 27.0), 
140 App.App. 24, aff 97 N.E. 1113, 204 
N.Y. 664]. 

$2. Bienville Water Supply Co. v. 
Mobile, 20 So. 742, 112 Ala. 260, 57 Am. 
SR. 28, 83) DRA. 69s Washington ‘vv. 
Washington Water Co., 62 A. 390, 70 
N.J.Eq. 254. 


93. See supra § 708. 


94. City of Bayonne yv. East Jersey 


Water Co., (N.J.Ch.) 108 A. 121. 
ie Specific Performance 58 C.J. p 


Q 


96. Burlington v. Burlington Wa- 
ter Co., 53 N.W. 246, 86 Iowa 266 
(where an action for damages by pri- 
vate consumers, who had at large ex- 
pense conducted the water into their 
houses, would be wholly inadequate 
and a forfeiture of the franchise 
would entail on the city the needless 
expense of erecting new works). 


97. City of Parsons v. Parsons Wa- 
ter Supply & Power Co., 178 P. 438, 
104 Kan. 294. 


98. Of taxpayers see 
Corporations §§ 4550-4637. 


99. Washington County Water Co. 
v. City of Hagerstown, 82 A. 826, 116 
Mad. 497, Ann.Cas.1913C 1022. 


1. Salmon v. Rochester & Lake On- 
tario ‘Water Co., 197° N.Y-S..'769; 120 
Mise. 131. 


2. Corning Water Com’rs v. Corn- 


ing, 124 N.Y.S. 268, 140 App.Div. 11, 
13, Laft.95 N-B.-1123 5201 N: Ya 570 J. 


Municipal 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oe 


ss 
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to pay rentals directly to the trustee of the bonds 
of a water company, such liability may be enforced 
by the trustee.® 


[$ 723] (2) Form of Action. The form of ac- 
tion that will lie against a water company or a 
munisipality has been considered in dealing with the 
right to bring such action. The remedy of a water 
company, alleging that a resolution of a town is a 
breach of the contract between them, is not cer- 
tiorari to review the resolution.® 


[§ 724] (3) Defenses—(a) In General. Against 
an action on a contract for the supply of water, a 
municipality may set up as a defense failure on 
the part of the water company to perform a condi- 
tion of the contract. When the sole considera- 
tion for the payment of hydrant rentals for hydrants 
not used, in a contract between a waterworks com- 
pany and a municipality, is a full and reliable sup- 
ply of water for fire protection and other purposes, 
failure to furnish such supply is a eomplete defense ;? 
but where a city receives the benefit of a part per- 
formance of the contract, with knowledge that the 

contract is not being fully performed and ‘without 
attempting to terminate it for that reason, it can- 
not insist on full performance as a condition preced- 
ent to liability to pay for what it has received.® 
Accordingly, in a suit against a city for hydrant 
rentals under an ordinance, where the city fails to 
deny the use of the hydrants, but pleads plaintiff’s 
failure to comply with certain specifications in the 
ordinance relating to water pressure, such plea is 
insufficient as a complete defense.® 


Ultra vires. Where waterworks have been con- 
structed according to a contract and accepted by the 
municipality, that the grant of an exclusive right to 
use the streets to conduet water to the inhabitants is 
ultra vires and invalid is no defense to an action for 
hydrant rentals.1° On the other hand, in a suit 
to restrain a water company from discontinuing its 


“It could not have been the design | Conditional 
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service, where a water district made an unauthor- 
ized contract for the purchase of water from a 
water company, but the water company, with knowl- 
edge of the facts, acquiesced in the transaction and 
induced the district’ to act upon such acquiescence, 
the company will be estopped from setting up ultra 
vires.'t Although a condition in a contract between 
a water company and a municipality may be ultra 
vires on the part of the former, where such con- 
dition has been performed and the contract there- 
after recognized as binding and acted upon by both 
parties, it is as if the condition had never been 
inserted, and it is no defense to an action to recover 
payments alleged to be due under the contract.*? 


Test as conclusive. Where a city contracted for a 
water supply, all tests to be made by the city engi- 
neer, whose report should be conclusive upon both 
parties, a report by the engineer after a test show- 
ing that there was neither complete nor substantial 
performance of the contract is a bar to a recovery 
of the contract price.1% 


[§ 725] (b) Under Control of State Commis- 
sion.14 Where a public utility commission is au- 
thorized to determine the character of the service 
to be furnished as well as the rates to be paid, and 
has so determined, in an action by a water company 
to recover the rates, a denial that the order of the 
commission relative to service has been complied with 
is a good defense;1® but a defense that the service 
furnished was inadequate is insufficient.t® In a suit 
against a municipality for fire protection service 
at rates prescribed by the state commission, the fact 
that a part of the municipality was not furnished 
with water at the required pressure and quantity is 
a defense to that extent.17 In an action against a 
city by a water company for charges made at the 
rate fixed by the state public utilities commission, 
no defense, or partial defense, is established by evi- 
dence that a lower rate has been agreed upon between 
the parties,’* that plaintiff has served other persons 


hydrant ] kansas City, 76 F. 271, 22 C.Cc.A. 171, 


of the Legislature to permit an ac- 
tion to be brought by one branch of 
the city government against the city 
and to have judgment and execution 
against the city. The more appro- 
priate remedy would be a mandamus 
to compel one class of city officers to 
perform their duty under the statute 
towards another and distinct branch 
of the city government.” Board of 
Water Com’rs of City of Corning v. 
City of Corning, supra. 

3. Columbia Ave. Sav. Fund, etc., 
Co. v. Dawson, 130 F. 152 [rev on other 
grounds 25 S.Ct. 420, 197 U.S. 178, 49 
L.Ed. 713]; Centerville v. YWidelity 
Trust, etc.,.Co., 118 -F. 332, 55 C.C.A. 
348. 

4. See supra §§ 719-721. 


5. Belvidere Water Co. v. Town of 
Belvidere, 92 A. 365, 88 N.J.Law 696. 

6 Ala.—Greenville v. Greenville 
Water Works Co., 27 So. 764, 125 Ala. 
625. 

Colo.—Grand Junction Water Co. v. 
Grand Junction, 60 P, 196, 14 Colo. 
App. 424. 

Ill.—Kankakee vy. Kankakee Water 
Co., 38 Ill.App. 620. 

Minn.—State Trust Co. v. Duluth, 
73 N.W. 249, 70 Minn. 257. 

N.C.—Wilson vy. Charlotte, 
$46,-108 N.C. 121. 

Cross references: 


[67 C. J.—77] 


12 S.E. 


rentals see supra §§ 697-699. 
Purity and quality of water see supra 
§§ 694, 695, 706. 
Quantity of water, force, or pressure 
see supra §§ 693, 706. 


7. City of Palatka v. Palatka Wa- 
terworks, 67 So. 71, 68 Fla. 525. 


8. U.S.—Columbia Ave. Sav. Fund, 
etc., Co. v. Dawson, 130 F. 152 [rev' on 
other grounds 25 S.Ct. 420, 197 US. 
178, 49 L.Ed. 7134. 


Colo.—Grand Junction Water Co. v. 


rand Junction, 60 P. 196, 14 Colo.App. 


Minn.—Sykes v. St. Cloud, 62 N.W. 
613, 60 Minn. 442. 

Mo.—Joplin Waterworks Co. vy. Jop- 
lin, 76 S.W. 960, 177 Mo. 496. 


N.J.—Jersey City v. Jersey City 
Water Supply Co., 61 A. 714, 70 N.J. 
Eq. 514. 

N.C.—Wilson v. Charlotte, 14 S.E. 
961, 110 N.C. 449. 


Pa.—Patterson Water Co. v. Mif- 
flin Borough, 69 Pa.Super. 441; Hynd- 
man Water Co. v. Hyndman, 7 Pa.Su- 
per. 191. 


Wis.—Monroe Water Works Co. v. 
Monroe, 85 N.W. 685, 110 Wis. 11. 

9. Greenville v. Greenville Water 
Works Co., 27 So. 764, 125 Ala. 625. 

10. Illinois Trust, ete., Bank v. Ar- 


34 L.R.A. 518. 


11. Salmon y. Rochester & Lake 
Ontario Water Co., 197 N.Y.S. 769, 120 
Mise. 131. 

12. Utica Water-Works Co. v. Uti- 
ca, 31 Hun (N.Y.) 426. 

13. Hallock v. Lebanon City, 73 A 
333, 224 Pa. 359. 


14. Proceedings before commission 
see infra § 736. 

15. Hackensack Water Co. v. 
Borough of Tenafly, 111 A. 261, 262, 
95 N.J.Law 25. 

16. Hackensack Water 
Borough of Tenafly, supra. 


“Where suit is brought for the con- 
tract price, the only question open is 
whether the public utility corpora- 
tion has furnished the service pre- 
scribed [by the public utility commis- 
sion]. It is not open for a court or 
jury to find that other facilities than 
those prescribed by the commission 
would be adequate, or that the facil- 
ities furnished, if in compliance with 
the order, are inadequate.’ Hacken- 
sack Water Co. v. Borough of Tenafly, 
supra. 

17. Hackensack Water Co. v. Bor- 
ough of Ridgefield, 115 A. 399, 96 N.J. 
Law 526. 

18. Leavenworth City & Ft. Leavy- 
enworth Water Co. v. City of Leaven- 
worth, 166 P. 234, 101 Kan. 346. 


Co. v. 
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at a lower rate,’® or that plaintiff has in various 
ways violated city ordinances and rules of the com- 
mission.?° The failure of a water company to com- 
ply with a statutory requirement that it file with a 
state commission the rate charged the city is not 
a bar to an action for the reasonable value of the 
service rendered where there was sufficient compli- 
ance by the company in informing the commission 
that the rate was in dispute and requesting the com- 
mission to fix the rate.?+ 


[§ 726] (4) Set-Off.22 In an action for the re- 
covery of hydrant rentals under a contract with 
a municipality, the latter may plead by way of set- 
off rentals previously paid but which plaintiff water 
company, it is alleged, has no right to retain;* 
but a municipality cannot set off damages sustained 
by private citizens, whose property has been destroy- 
ed by fire because of insufficient water pressure, 
in a suit to recover for water supplied for extinguish- 
ing fires and for sanitary purposes.?4 


[§ 727] (5) Equity Jurisdiction.2> That a city 
has failed to levy and collect a specific tax to ere- 
ate a special fund for the payment of water rentals, 
as required by its contract, does not give equity juris- 
diction of a suit to collect rentals previously aec- 
erued;*° and, although a suit will lie in equity to 
restrain a threatened diversion of the fund so col- 
lected, the water company must seek its remedy at 
law to have the contract declared valid and to com- 
pel the city to levy such tax.?7 A federal court of 
equity is without jurisdiction to enforce the pay- 
ment of water rentals claimed to be due under a 
contract, although it has acquired jurisdiction: to 
determine other matters in controversy between the 
parties.2° However, the obligation of a city to pay 
hydrant rentals to the trustee on behalf of the bond- 
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holders may be enforced in a suit, to which the city 
is a party, to foreclose the mortgage on the water- 
works, which the city has purchased subject to such 
mortgage.2® Independently, however, suit will not 
lie in a federal court of equity to enforce payments, 
under a contract for the supply of water, to the trus- 
tee.®° 


[§ 728] (6) Parties.2+ The mortgagees of a wa- 
ter company’s plant are necessary parties in a suit 
by a municipality to cancel its contract with the com- 
pany.?? 

[§ 729] (7) Pleading.*? In an action for hydrant 
rentals, based upon a contract, although the lan- 
guage of a plea in defense, alleging a breach of plain- 
tiff’s obligation, is general, it is sufficient where it 
uses the language of the contract in setting out such 
obligation.*# , 


[§ 730] (8) Evidence**—(a) Presumptions and 
Burden of Proof. Where municipal authorities, au- 
thorized to contract with a company for a supply 
of water, acted within the scope of their authority, 
it is presumed that they knew the state of the mat- 
ter in which they undertook to act.*® Where pay- 
ment by the municipality is subject to a certain 
condition precedent, the water company must show 
that such condition was fulfilled or performed ;** it 
must show such fulfillment or performance by a 
preponderance of evidence.*® 


[§ 731] (b) Admissibility. In actions against a 


municipality for the supply of water certain evi- 
dence has been held admissible®® or inadmissible.*® 


[§ 732] (c) Weight and Sufficiency. In actions 
between a water company and a municipality cer- 
tain evidence has been held sufficient’! or insuffi- 
cient*? to establish certain issues. 


19. Leavenworth City & Ft. Leav- 
enworth Water Co. v. City of Leaven- 
worth, supra. 

20. Leavenworth City & Ft. Leav- 
enworth Water Co. v. City of Leaven- 
worth, supra. 

21. Quarles v. City of Appleton, 
299 F. 508. 

22. Generally see Set-Off and Coun- 
terclaim:'57 C.J. pi 351. 

23. Middletown, etc., Cons. Water 


Co. v. Middletown Borough, 3 Pa. 
Dist.&Co. 587. 
24. Montgomery v. Montgomery 


Waterworks, 79 Ala. 233. 

25. Generally see Equity §§ 7-149. 

26. Eau Claire v. Payson, 107 F. 
552, 46 C.C.A. 466, 109 F. 676, 48 C.C.A. 
608. ; 

27. Oconto City Water Supply Co. 
v. Oconto, 80 N.W. 11138, 105 Wis. 76. 

28. American Water Works, etc., 
Co. v. Home Water Co., 115 F. 171. 

29. Centerville v. Fidelity Trust, 
ete. Co., 118 F. 332, 56 C.C.A. 348; 
Fidelity Trust, etc., Co. v. Fowler Wa- 
ter Con) 1130. 560: 

30. New York Guaranty, etc., Co. 
v. Memphis Water Co., 2 S.Ct. 279, 107 
U.S. 205, 27 L.Ed. 484; Eau Claire v. 
Payson, 109 F. 676, 48 C.C.A. 608, 107 
F. 552, 46 C.C.A. 466. 


81. Generally see Parties 47 C.J. 
Dol. 
32. El Reno v. El Reno Water Co., 


76 P. 126, 14 Okl. 58. 
33. Generally see Pleading 49 C. 


J.pi1. 


34. City of Palatka v. Palatka Wa- 
terworks, 67 So. 71, 68 Fla. 525. 


$5. Generally see Evidence 22 C.J. 
Di 
36. Birmingham Waterworks Co. v. 


Hernandez, 71 So. 4438, 196 Ala. 438, 
L.R.A.1916E 258. 

87. Daly v. City of Carthage, 128 
S.W. 265, 143 Mo.App. 564; Antigo 
Water Co. v. City of Antigo, 128 N. 
W. 888, 144 Wis. 156. 


38. Antigo Water Co. 
Antigo, supra. 
39. See cases infra this note. 


[a] Failure to compel use of me- 
ters by city, as obligated by contract, 
as an excuse for failure to maintain 
Stipulated supply of water. City of 
Comanche v. Hoff & Harris, (Tex.Civ. 
App) L70;Siws 135. 


[b] System inadequate to furnish 
water in accordance with terms of 
contract. Patterson Water Co. v. Mif- 
flin Borough, 69 Pa.Super. 441. 


40. See cases infra this note. 


[a] Conduct showing interpreta. 
tiov, where question involved is per- 
formance, not interpretation. Patter- 
son Water Co. v. Mifflin Borough, 69 
Pa.Super. 441. 


{[b] Fair value of service.—Where 
a contract included fire protection of 
a specified character, as well as sery- 
ice of water, and where, inasmuch as 
the specified fire protection was not 
furnished, the water company was 


v. City of 


limited to recovery for the value of 
its service in furnishing water, in 
determining that value evidence of 
the value of fire protection at the 
pressure furnished is inadmissible to 
prove the value of the service in fur- 
nishing water. Brockport-Holley Wa- 
ter Co. v. Village of Brockport, 96 N. 
EK. 745, 203 N.Y. 399. 


[c] System inadequate.—Where,.in 
a suit by a waterworks company 
against a city to recover hydrant 
rentals at an agreed rate of compen- 
sation, not upon quantum valebat, 
where only the general issue, in ad- 
dition to a plea of payment, is ef- 
fectively pleaded, evidence offered by 
defendant to show defective construc- 
tion of the plant, and failure to afford 
sufficient water pressure in compli- 
ance with the contract, is inadmissi- 
ble to reduce the amount of plaintiff's 
recovery. Greenville v. Greenville 
eo Works Co., 27 So. 764, 125 Ala, 


41. See cases infra this note. 

[a] Failure to supply sufficient and 
wholesome water.—Mercantile Trust 
& Deposit Co., of Baltimore v. City 
of Columbus, 161 F. 135 [rev on other 


ground 381 S.Ct. 105, 218 U.S. 645, 54 
L.Ed. 1193]. 


{[b] Service included in contract 
price for plant.—Bryan Power Co. v. 
City of Bryan, (Tex.Civ.App.) 257 S. 
W. 311. 

42. City of Omaha v. Omaha Water 
Co., 171 F. 647, 96 C.C.A. 419, 

[a] Failure to perform by water 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 733-736] 


[§ 733] (9) Trial.4? In an action by a water 
company against a municipality to recover the rea- 
sonable value of water supplied, the question whether 
there was an agreement that the water in question 
should be furnished under an annual hydrant charge 
and that there should be no additional charge of 
any kind was for the jury where some of the tes- 
timony was susceptible of two constructions.** 


Directed verdict. In a suit against a city for fire 
protection at rates prescribed by the state commis- 
sion, where part of the city was not furnished with 
water at the required pressure but part was, it is 
proper to direct a verdict at such rates for water 
furnished the latter part.#® 


[§ 734] (10) Judgment or Decree.*® Where it is 
for the interest of a city, seeking a decree for con- 
veyance of a water plant under an option to pur- 
chase but failing to tender any amount in payment, 
that it be charged with water rents, instead of in- 
terest on the purchase price of the plant up to the 
time of the decree, it will be so charged, especially 
where the water company concurs in demanding 
Ata 

[6 735] (11) Damages.*® In the event of a 
breach of the contract between a city and a water 
company, the city, or any of its inhabitants, or the 
water company is entitled to such damages as are 
fairly contemplated by the parties, whether express- 
ly provided in the contract or fairly implied.*® If 
the city, breaking its contract unjustifiably, erects 
waterworks of its own, the measure of damages is the 
sum which would make the water company whole 
for the breach.®® Under particular contracts,°! or 
the obligation to pay without contract,°? the measure 
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of damages which a municipality has to pay has 
been variously determined. Although, where water 
is furnished without contract as to price, it has been 
held that the water company is entitled to recover a 
reasonable return on the fair value of the property 
devoted to such service,®°* compensation for inade- 
quate service rendered a municipality by a water 
company is not to be based on a reasonable return 
on the fair value of the property devoted to such 
service, but rather on the worth of such service to 
the municipality.°4 


[§ 736] (12) Proceedings before Public Service 
Commission.®® Although a public service commis- 
sion may not be empowered to require the perform- 
ance of a private contract, according to its terms, 
between a water company and a municipality, it has 
authority to require a water company to furnish an 
adequate supply of reasonably pure water so long 
as it exercises its charter powers.°® The dismissal 
of a complaint is improper until it is made to ap- 
pear by the water company that the method of treat- 
ment of the water supplied has rendered it reason- 
ably free from odors, taste, and color which have 
made it unfit for domestic use.>7 On complaint by 
a borough that a water company’s supply is inade- 
quate and not of the quality required by their con- 
tract, the public service commission, dismissing the 
complaint as to rates, may retain the petition pend- 
ing the completion of tests to determine the adequacy 
of the supply and pending compliance with an order 
to the company to take certain steps to prevent the 
pollution of the water.°S Relative to rates, the courts 
in reviewing proceedings before public service com- 
missions have ruled as to particular matters of pro- 
cedure as indicated in the appended note.®° 


company.—City of Omaha v. Omaha 
Water Co., 171 F. 647, 96 C.C.A. 419. 

43. Generally see Trial 64 C.J. p 1. 

44. Queens County Water Co. v. 
City of New York, 174 N.Y.S. 569, 186 
App.Div. 512. 

45. Hackensack Water Co. v. Bor- 
ough of Ridgefield, 115 A. 399, 96 N.J. 
Law 526. 

46. Generally see Judgments 33 C. 
J. p 1042. See also Equity §§ 820- 
968. 

47. Jersey City v. Flynn, 70 A. 497, 
74 N.J.Eq. 104 [mod on other grounds 
76 A. 3, 76 N.J.Eq. 607]. 

48. Generally see Damages 17 C.J. 
p 699. 

49. Ancrum v. Camden Water, etc., 
Co., 64 S.B. 151, 82 S.C. 284, 21 L.R.A. 
N-S.' 1029. 

50. Bennett Water Co. v. Millvale, 
51 A. 1098, 202 Pa. 616. 


Municipal waterworks generally see 
supra §§ 620-637. 
51. See cases infra this note. 


[a] Failure to fix rate.—(1) Where 
the charter of a water company fails 
to fix a rate applicable to a supply 
for a certain purpose to a municipal- 
ity, the water company may recover 
the fair value of the water furnished. 
Ely Water Co. v. White Pine County, 
151 P. 335, 38 Nev. 472, L.R.A.1916D 
431. (2) Under a contract between 
a city and a water company, accord- 
ing to which the company is to fur- 
nish hydrants at a yearly rental of 
not more than a certain amount, in 
the absence of a special agreement as 
to such rental, the amount recover- 
able is the value of the use, that is, a 
reasonable rental. Valparaiso v. Val- 


paraiso City Water Co., 65 N.E. 1063, 
3 Ind.App. 316. 

[b] Minimum quantity at fixed 
rate.—Where a contract obligates a 
municipality to take a certain mini- 
mum quantity of water at a fixed rate, 
such amount to become due whether 
or not enough of the water to equal 
the minimum is taken, the minimum 
rate is the true measure of recovery, 
and not the difference between the 
contract price and the value to the 
company of the water which the mu- 
nicipality did not take. Marin Water 
& Power Co. v. Town of Sausalito, 143 
Pa hole LOS Cal. 08 t 


[ec] Unavoidable accident.—Where 
a water company, under contract to 
furnish a water supply to a municipal- 
ity, including water at a certain pres- 
sure for fire protection, except in case 
of unavoidable accident when no rent- 
al was to be paid, for which service 
the company was to be paid quarterly, 
failed to do so because of such acci- 
dent, it may recover the specified rent- 
al for such portion of the quarter as 
it furnished the specified pressure; 
and, where the municipality accepted 
the service at such pressure aS was 
maintained, the company may recover 
the reasonable value of such service 
for the rest of the term. Brockport- 
Holley Water Co. v. Village of Brock- 
port; .96, N.E. 745, 203 N.Y. 399. 


52. Board of Trustees of Hender- 
son Graded Schools v. City of Hender- 
son, 146 S.E. 808, 196 N.C. 687. 


[a] Water previously free.—Where 
a city, under no obligation to con- 
tinue to supply water without charge 
to public schools which were entitled 
to such supply from the water com- 
pany whose plant the city has pur- 


chased, sues to recover for the use of 
water furnished by it, although tech- 
nically it may be entitled to the full 
amount of its claim, the ends of jus- 
tice are better served by allowing re- 
covery only for water used after no- 
tice by the city of its intention to 
charge. Board of Trustees of Hender- 
son Graded Schools v. City of Hender- 
son, 146 S.E. 808, 196 N.C. 687. 

53. C. H. Venner Co. v. Urbana Wa- 
terworks, 174 F. 348 (the receiver of 
a water company furnishing water to 
a city for fire purposes without con- 
tract as to price is entitled to recover, 
as a fair compensation for the service, 
a just proportion of the operating ex- 
penses, taxes, and cost of administra- 


tion paid by the company, and a fair 


yearly allowance for the maintenance 
of the plant and such return on the 
value of the capital and property as is 
just and reasonable, the value of the 
capital employed to be estimated at 
the cost of reproducing the plant, to 
which should be added its going 
value). 


54. Quarles v. City of Appleton, 
45 F.(2da) 675. 

55. Generally see Public Utilities 
§§ 101-126. 

Exhaustion of statutory remedy see 
supra § 721. 

56. Borough of Warren vy. Public 
Service Commission, 80 Pa.Super. 10. 

57. Borough of Warren v. Public 
Service Commission, 80 Pa.Super. 10, 

58. Borough of Mt. Union v. Mt.- 
Union Water Co., 100 A. 968, 256 Pa. 
516 [aff 68 Pa.Super. 337.]. 

59. See cases infra this note, 

[a] Evidence held unprejudicial.— 
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[§ 737] 2. To Private Consumers—a. Right and 
Duty To Supply*°—(1) Of Municipalities—(a) In 
General. The general power of a municipality to 
supply its inhabitants with water is treated else- 
where,®* and the construction, acquisition and opera- 
tion of municipal water works has already been dis- 
cussed.°? A municipality, operating its own water 
supply. generally must furnish water without dis- 
crimination between those similarly situated.°* The 
ordinance of a municipality, operating its own water- 
works, denying a tenant the right to water unless in 
possession of the entire building,®* and a regulation, 
providing that water would be furnished only on ap- 
plication of the owner of the building,®® are’ unrea- 
sonable and void.®® However, a municipality, under 
duty to supply the occupiers of premises with water, 
owes no duty to the owner of property to supply his 
tenants,®* nor, apart from any contractual obliga- 
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tion, any duty to a land company.°* Where, under 
the particular provision of a city charter, the owner 
of a dwelling on a street through which a main has 
been laid has a right to water, the city cannot insist 
upon a special contract as a condition of service.®® 


License to tap private line of a municipality may 
be revoked at any time.*° 


[§ 738] (b) To Nonresidents—aa. Right To Sup- 
ply. A municipality, supplying water as a public 
utility beyond its boundaries, must be authorized to 
do so.74 The general power of a municipality to 
provide a water supply for its inhabitants does not 
include the right to furnish water to the inhabitants 
of other municipalities.‘? However, provisions au- 
thorizing a municipality to furnish water to its in- 
habitants do not imply a prohibition against furnish- 
ing water to these outside its limits;*? nor does a 


In considering a proposal of a water 
company to increase its hydrant 
rates, the admission in evidence of 
tables prepared by the commission’s 
engineer from reports on file, showing 
rentals charged by other companies, 
was not prejudicial. Gay v. Damari- 
scotta-Newcastle Water Co., 162 A. 
264, 131 Me. 304. 


{b] Failure to object. — (1) The 
fact that a municipality does not of 
record object to an increase in a hhy- 
drant rate has no weight. ‘Municipal 
expenses in the main come from the 
taxpayers’ pockets. Due considera- 
tion of their rights cannot be preju- 
diced because of official nonaction.”’ 
Gay v. Damariscotta-Newcastle Wa- 
ter Co., 162 A. 264, 266, 131 Me. 304. 
(2) Under the provisions of a statute 
relative to public utilities, municipal- 
ities which, in their applications to 
the railroad commission for a re- 
hearing in the matter of the rates to 
be charged them by a water company, 
fail specifically. to set out the alleged 
failure of the commission to fix a rate 
base for its award, cannot urge that 
objection before the court on certio- 
rari. City of San Leandro v. Railroad 
Commission, 191 P. 1, 183 Cal. 229. 


[c] Refusal to consider rates held 
improper.—An order by a_ public 
service commission refusing to con- 
sider the rates in a city having a con- 
tract with a water company will be 
reversed where the rates fixed by the 
commission for all other municipal- 
ities served by the water company 
show discrimination in favor of such 
municipality. Hackensack Water Co. 
v. Board of Public Utility Com’rs, 112 
A. 595, 95 N.J.Law 295. 


[d] Refusal of order of reparation 
held proper.—Because certain  in- 
dividual consumers have, while the 
litigation was pending, paid rates 
which the public service commission 
has found to be excessive, so that the 
water company has received a larger 
amount of money than it was entitled 
to collect in the aggregate from all 
sources, a borough, against whom the 
rate charged was found to be too low, 
is not entitled to an order of repara- 
tion that the water company shall 
not collect anything from the borough 
and other municipalities in question 
until after the water company has 
made reparation to the individual 
consumers to an extent which would 
make the total income of the company 
during the period of litigation less 
than the company ought to have re- 
eeived as a fair return on its invest- 
ment. “This is simply a proposition 
to confiscate, for the benefit of the 


borough, the damages which may be 
possibly due to other parties, in case 
these parties do not see fit to assert 
their own rights in the manner by the 
statute provided.” Greensburg v. 
Public Service Commission, 73 Pa. 
Super. 75, 85 [aff 110 A. 750, 268 Pa. 
177]. 

60. Duty to lay mains and make 
connections see supra §§ 634, 635, 669— 
als 

Under contract with consumers see 
infra §§ 745-757. 


61. See Municipal Corporations §§ 
2304-2306. 


62. See supra §§ 620-631, 633-637. 


63. Cal.—Nourse v. City of Los 
Angeles, 143 P. 801, 25 Cal.App. 384. 


Iowa.—Knotts v. Nollen, 218 N.W. 
563, 206 Iowa 261. 

Miss.—Ginnings v. Meridian Water- 
works Co., 56 So. 450, 100 Miss. 507, 
Ann.Cas.1914A 540. 


Pa.—Central Iron & Steel Co. v. 
City of Harrisburg, 114. A’ 258, 271 
Pa. 340. See Boswell v. Philadelphia, 
15 Pittsb.Leg.J.N.S. 153 (where hous- 
es are erected on a private street in 
a city, which street has not been 
adopted by the city, and in which no 
waterpipe has been laid, the granting 
of a permit to connect with the water 
main of an adjacent street is discre- 
tionary with the water department). 


Tex.—City of Galveston vy. Kenner, 
240 S.W. 894, 111 Tex. 484 [aff (Civ. 
App.) 193 S.W. 208]; City of Houston 
v. Lockwood Inv. Co., (Civ.App.) 144 
S.W. 685. 


[a] Obligation similar to public 
service corporation.—Nourse y. City 
of Los Angeles, 143 P. 801, 25 Cal. App. 
384; Central Iron & Steel Co. v. City 
of Harrisburg, 114 A. 258, 271 Pa. 340; 
City of Galveston v. Kenner, 240 S.W. 
894, 111 Tex. 484 [aff (Civ.App.) 193 
S.W. 208]; City of Houston v. Lock- 
wood Inv. Co., (Tex.Civ.App.) 144 S. 
W. 685. 

Obligation of public service corpo- 
ration see infra § 741. 

[b] Applicant supplied indirectly 
through medium of another.—City of 
Galveston v. Kenner, 240 S.W. 894, 111 
Tex. 484 [aff (Civ.App.) 193 S.W. 208]. 

64. City of Galveston y. Kenner, 
supra. 


65. City of Galveston v. Kenner, 
supra. 
66. Regulations of municipality as 


proprietor generally see infra §§ 758— 
760. 


67. Brand v. Board of Water 


Com’rs of Town of Billerica, 136 N. 
BE. 389, 242 Mass. 223. 

68. Brand v. Board of Water 
Com’rs of Town of Billerica, supra. 


69. Read v. Halifax, (N.S.) [1927] 
2 Dom.L.R. 1016. 


70. State v. Village of Kilkenny, 
212 N.W. 899, 170 Minn. 424. 


71. Richards v. Portland, 2550 PRP: 
326, 121 Or. 340. 


72. Ga.—Gainesville v. Dunlap, 94 
S.E. 247, 147 Ga. 344. See Murray v. 
City of Waycross, 156 S.B. 38, 178 
Ga. 484 (interlocutory injunction 
against a city cutting off water sup- 
ply from property excluded from the 
city by an act reducing the corporate 
limits held properly denied). 

Miss.—Steitenroth v. Jackson, 54 
So. 955, 99 Miss. 354. 


N.J.—Kearny v. Bayonne, 107 A. 
169, 90 N.J.Eq. 499. 

N.Y.—Western New York Water Co. 
v. City of Buffalo, 208 N.Y.S. 887, 124 
Misc. 257 [aff 210 N.Y.S. 611, 213 App. 
Div. 458, rev on another point 151 N. 
EK. 207; 242 N.Y. 202]. 


Pa.—Stauffer v. East Stroudsburg 
Borough, 64 A. 411, 215 Pa. 143. 


Wash.—Farwell v. Seattle, 86 P, 
217, 43 Wash. 141, 10 Ann.Cas. 130. 


fa] Purchase of water company.— 
A municipality, authorized by its 
charter to supply water to its inhab- 
itants only, does not acquire the right 
to supply noninhabitants by the pur- 
chase of a water company. Western 
New York Water Co. v. City of Buffa- 
lo,, 210° N-Y.S.) 612, 2930 App Dis 58 
[aff 208 N.Y.S. 387, 124 Misc. 257, rev 
on another point 151 N.E. 207, 242 N. 
Ye OZ. 

[b] Where plant supplied is en- 
tirely outside city, company is not an 
inhabitant, within the meaning of a 
charter authorizing the city to supply 
its inhabitants, although the office of 
the company is within the city. 


Western New York Water Co. v. City 


of Buffalo, 208 N.Y.S. 387, 124 Misc. 
257 [aff 210 N.Y.S. 611, 213 App.Div. 
458, rev on another point 151 N.B. 20, 
242 N.Y. 202]. Consumption within 
city see infra text and notes 79-81. 


[c] “Any other persons.”—The 
phrase “and any other persons,” cou- 
pled with a power to supply water to 
the inhabitants of the city, has been 
held to apply only to persons within 
the corporate limits. Farwell v. Se- 
attle, 86 P. 217, 43 Wash. 141, 145, 10 
Ann.Cas. 130. 


73. City of Tucson v. Sims, (Ariz.) 
4 P.(2d) 673. 


For later cases, developments and changes in the iaw see Annotations, same title and section number. 


§§ 738-739] 


constitutional provision, autherizing a municipality 
to furnish water to individuals, firms, and private 
corporations, limit the service to those within the mu- 
nicipal limits.?* A municipality, owning and supply- 
ing water, has the power, as an incident of its right, 
to dispose of surplus water for the benefit of the 
municipality without express legislative authority.7* 
Likewise, where a city is authorized to operate the 
waterworks of an improvement district, the city, in 
the absence of any statutory limitation, may supply 
surplus pigae to consumers beyond the ‘limits of the 
district.7° The rights of municipalities to supply wa- 
ter oe their limits may be by express provision 
of statute or charter.77 Under certain statutes, a 
municipality, not owning or operating a plant for 
pumping water from the original sources of supply 
but merely having a plant for distribution, has no au- 
thority to distribute water to persons outside its lim- 
its.0* 

Consumption within municipality. Although it 
has been said that where the charter of a municipal- 
ity limits its power to the supply of its inhabitants, 
the city is not only limited to the sale of water with- 
in the city but to the sale for consumption within the 
city,7® the municipality has the power to deliver 
within the city water from its waterworks system to 
a railroad company, an inhabitant of the city, which 
stores the water outside the city limits for use part- 
ly within and partly without the city;®° likewise, a 
town which has acquired the rights of a water com- 
pany, authorizing the company to distribute water 
throughout the town, may deliver water to a mill cor- 
poration therein, although the mill property hes 
partly within and partly without the town, and the 
water is distributed by the corporation throughout 
its premises.‘ 


Consent of state board or of officials of municipal- 


74, Paris Mountain Water Co. v. 
Greenville, 96 S.E. 545, 110 S.C. 36. 
75. Ariz.—City of Tucson v. Sims, 
4 P.(2d) 673. 

Colo.—Larimer County v. Ft. Col- 
lins, 189 P. 929, 68 Colo. 364. 


[b] 
—A city, 
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order to supply residents of the other 
state with water). 

City controlling waterworks. 
having an exclusive right 
to a certain water supply, 
the waterworks within the meaning 
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ity supplied. A municipality, operating its own wa- 
terworks, authorized by statute to supply water be- 
yond its limits, is not within the provisions of a stat- 
ute requiring a water corporation to secure a certifi- 
cate of convenience and necessity from the public 
service commission.’2 A statute forbidding any per- 
son, firm, or corporation to supply water within a 
municipality without the consent of the board in 
charge of the water supply does not apply to a munic- 
ipal corporation.’* A statute prohibiting the obtain- 
ing of water from without a municipality without 
the consent of the board in charge of the water sup- 
ply apples only to municipalities maintaining an 
adequate water supply with respect to the consumer 
in question.§+4 


Supply as consideration for right of way. A mu- 
nicipality with power to enlarge its plant, relocate its 
pipes, acquire locations for such purposes, and enter 
into contracts necessary to carry out the purpose of 
supplying its inhabitants with water, may contract, 
as part consideration for the grant of rights of way 
for its mains, to furnish water from such mains to 
the owners or occupants of the tracts through which 
the rights of way run.®® 


Supply as bonus or donation. Although a city has 
authority to furnish water to nonresidents, a con- 
tract obigating it to do so where the consideration is 
the establishment of a public road, to be deeded to 
the county, is a mere bonus or donation for such pur- 
pose and void.*® 


[§ 739] bb. Duty To Supply—(aa) Distinction 
between Residents and Nonresidents. In the ab- 
sence of authority to furnish water to persons out- 
‘side its limits, there is no duty to do so on the part 
of a municipality ;** but where a municipality, au- 
thorized to supply water to nonresidents, purchases 


117 N.Y.S. 1132, 132 App.Div. 946]. 
81. Lawrence v. Methuen, 44 N.E. 
247, 166 Mass. 206. 
82. Public. Service Commission of 
Missouri v. City of Kirkwood, 4 S.W. 
(2a) 773, 319 Mo. 562. See Edgeworth 


controls 


Ky.—Dyer v. Newport, 94 S.W. 25, 
123 Ky. 203, 29 Ky.L. 656; Rogers v. 
Wickliffe, 94 S.W. 24, 29 Ky.L. 587. 

Va.—Corporation of Mt. Jackson v. 
Nelson, 145 S.E. 355, 151 Va. 396. 

Wash.—Spear v. City of Bremer- 
ton, 156 P. 825, 90 Wash. 507 [aff 160 
P. 946, 93 Wash. 699]. 

See Alabama Water Co. v. City of 
Anniston, 135 So. 585, 223 Ala. 355 
(holding the power of the city to op- 
erate waterworks serving custom- 
ers within and without the city ample 
at the date of the contract in ques- 
tion). 

[a] Exercise of right within dis- 
cretion of municipality. Corporation 
of Mt. Jackson vy. Nelson, 145 S.E. 355, 
151 Vaz 396. . 

76. Armour y. City of Ft. Smith, 
174 S.W. 234, 117 Ark. 214 (supply to 
consumers within second improve- 
ment district also within city). 

77. See statutory and charter pro- 
visions; and cases infra this note. 


{a] Charter power of municipality 
to supply water to nonresidents does 
not conflict with the charter power 
to operate waterworks for public pur- 
poses only. Speas y. Kansas City, 
44 S.W.(2d) 108, 329 Mo. 184 (holding 
the city authorized to acquire water- 
works property in another state in 


of a statute authorizing a city con- 
trolling waterworks to contract with 
a private corporation in an adjoining 
municipality to furnish water. 
Kearny v. Jersey City, 73 A. 110, 78 


Ni-lawi et! Tati 76) As dis) TON. J. 
Law 599]. 
[c] Statute establishing public 


service commission, the general ob- 
ject of which is to regulate public 
utilities, although subjecting a mu- 
nicipality supplying water beyond its 
limits to the supervision of the com- 
mission as to service and rates, does 
not repeal other statutory provisions 
empowering cities, operating their 
own waterworks, to supply water be- 
yond their corporate limits. Public 
Service Commission of Missouri v. 
City of Kirkwood, 4 S.W.(2d) 773, 319 
Mo. 562 [foll Speas v. Kansas City, 44 
S.W.(2d) 108, 329 Mo. t84]. 


78. Gage v. Village of Wilmette, 
233 Ill.App. 123 [aff 146 N.E. 325, 315 
Ill. 328]. 


79. Western New York Water Co. 
v. City of Buffalo, 208 N.Y.S. 387, 124 
Misc. 257 [aff 210 N.Y.S. 611, 213 App. 
Div. 458 (rev on another point 151 
N.E. 207, 242 N.Y. 202)] (water deliv- 
ered to a vacant lot within a city and 
piped across to the plant). 


80. Delaware, L. & W. R. Co. v. 
City of Buffalo, 115 N.Y.S. 657 [aff 


Water Co. v. Borough of Sewickley, 
164 A. 523, 309 Pa. 425 (water com- 
missioners are not required to secure 
a certificate of public convenience 
from the public service commission 
for service connection to a customer 
in an adjoining borough). 


83. Town of Kearny v. Jersey 
City, 73 A. 110 Laff. 76 A. 1118, 79 N; 
J.Law 599]. See infra note 85 [a]. 


84. Town of Kearny v. Jersey City, 
USP 110 [aff 76 A. 1118, 79 N.J.Law 
9 


85. Kearny v. Bayonne, 107 A. 169, 
90 N.J.Eq. 499. 


[a] Consent of municipality of 
which owners or occupants are in- 
habitants need not be obtained. 
Kearny v. Bayonne, 107 A. 169, 90 
N.J.Eq. 499. 


86. City of Teague v. Sheffield, 
(Tex.Civ.App.) 26 S.W.(2d) 417. 


87. Gage v. Village of Wilmette, 
233 Ill.App. 123 [aff 146 N.E. 325, 315 
Ill. 328]. See Sturgeon vy. Paris, 122 
S.W. 967, 58 Tex.Civ.App. 102 (under 
the charter of a city, the council of 
which has no power to grant the use 
of any public utility operated by the 
city to one living beyond the limits, 
one who owns a tract of land, a nar- 
row strip of which is within the city 
but whose house is outside, cannot 
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the plant of a water company, and undertakes to dis- 
tribute water for domestic purposes, it becomes the 
duty of the municipality to furnish water in the areas 
through which the water mains of the water company 
are laid, although outside the municipal limits;%§ 
likewise, where a municipality, authorized to do so, 
extends its water system beyond its corporate lim- 
its, it must supply water to all along its mains with- 
out discrimination and cannot distinguish between 
those who are and who are not residents.8® However, 
under a constitutional provision authorizing munici- 
palities operating waterworks to supply individuals 
for a reasonable compensation and statutory provi- 
sions to the effect that municipal waterworks shall 
be for the use of the city and its citizens and author- 
qzing a municipality to supply a nonresident upon 
‘such terms as may be fixed by contract between the 
«ity and the consumer, the city does not assume to- 
wards a nonresident the relation and duties of a pub- 
lic service corporation, but is bound only by the con- 
tract made.°® Where a city furnished water to a 
village through village mains, and also to private 
users by extension beyond the village limits, the sup- 
ply to such users, it was held, could not be cut off 
when the village installed its own system, but the 
court could decree that, pending construction of main 
by the city to supply such users, the village should 
supply them.°? 


WATERS 


[§§ 739-741 


Contractual obligation.°? Where a municipality 
acquired the property of a private water company, 
including a pipe extending beyond the municipal 
limits used to supply a number of families, and con- 
tracted to continue such supply, it was under obliga- 
tion to do so.°% 


Nonresident using water for residents. A water 
company, under duty to supply the residents of a 
city, is under duty to supply a nonresident who uses 
the water solely for the inhabitants.°4 


[§ 740] (bb) Distinctions among Nonresidents. 
Although a municipality may refuse to supply any 
consumers beyond its limits, if, as authorized, it sup- 
ples certain consumers, it cannot refuse to supply 
others applying for service under like conditions ;°° 
thus, where a municipality is authorized to supply 
water to another municipality, and undertakes to do 
so, it must supply the public of the latter without 
discrimination.®® The former cannot limit its obli- 
gation to furnish water without discrimination by a 
provision in its contract with the latter municipal- 
byes 

[§ 741] (2) Of Water Companies—(a) In Gener- 
al. A water company engaged in supplying water to 
the public is bound to supply water without discrimi- 
nation to all persons within its zone of service who 
comply with its proper rules and regulations.°8 A 


claim the right to be furnished water | § 817. W. 385, 240 Mich. 667, 55 A.L.R. 768. 
for the house upon his ownership of 98. U.S.—Wiemer v. Louisville Miss.—Caston v. Hutson, 104 So. 
such strip). Water Co., 130 F. 251; San Diego | 698, 139 Miss. 890. 

88. City of South Pasadena v. Pas- Land, etc., Co. v. National City, 74 Neb.—Sammons vy. Kearney Power, 


adena Land and Water Co., 93 P. 490, 
152 Cal. 579; Merryman v. Baltimore 
City, 138 A. 324, 153 Md. 419. 

89. City of Montgomery v. Greene, 
60 So. 900, 180 Ala. 322. 

[a] Duty to install meters for the 
measurement of the water of each 
-consumer. City of Montgomery vv. 
Greene, 60 So. 900, 180 Ala. 322. 

Installation of meters generally see 
anfra § 759. 


96. Childs v. City of Columbia, 70 
PS 296h St SCs 666,34 LR. ANS: 
542. 


91. Board of Water Com'rs of City 
of Detroit v. Village of Highland 
Park, 159 N.W. 160, 192 Mich. 607. 

92. Contract with consumers gen- 
erally see infra §§ 745-752. 

93. Bradley v. Village of Union, 
150 N.Y.S. 107, 164 App.Div. 565 [ap- 
peal den 151 N.Y.S. 1106, 166 App.Diy. 
953, aff 117 N.B. 1062, 221 N.Y. 591]. 


94, Wiemer v. Louisville Water 
Co., 130 F. 251 (sprinkling streets). 

95. Reigle v. Smith, 134 A. 380, 
287 Pa. 30. 

96. Western Reserve Steel Co. v. 
Village of Cuyahoga Heights, 161 N. 
E. 920, 118 Ohio St. 544. 


97. Western Reserve Steel Co. v. 
Village of Cuyahoga Heights, supra. 


fa] Refusal to furnish water be- 
cause of indebtedness incurred by for- 
mer owner, which indebtedness is not 
a charge upon the premises, and of 
which the present owners had neither 
knowledge nor notice, is an unreason- 
able discrimination, although provid- 
ed for in the contract between the 
municipalities. Western Reserve 
‘Steel Co. v. Village of Cuyahoga 
Heights, 161 N.E. 920, 118 Ohio St. 
544. 

Persons liable generally see infra 


F.. 79 [aff 19 S.Ct. 804, 174 U.S, 739, 43 
L.Ed. 1154]. 


Ala.—Alabama Water Co. Vv. 
Knowles, 124 So. 96, 220 Ala. 61; State 
v. Birmingham Water Works Co., 51 
So. 354, 164 Ala. 586, 137 Am.S.R. 69, 
27 L.R.A.N.S. 674, 20 Amnn.Cas. 951; 
Birmingham Waterworks Co. v. May- 
or, ete., of Birmingham, 42 So. 10 
[foll Birmingham Waterworks Co. v. 
Brown, 67 So. 613, 191 Ala. 457, L.R. 
A.1915D 1086]; Mobile v. Bienville 
eee Supply Co., 30 So. 445, 130 Ala. 

Cal.—Beck v. Pasadena Lake Vine- 
yard Land, etc., Co., 59 P. 387 [aff 
62 P. 219, 130 Cal. 50]; McCrary v. 
Beaudry, 7 P. 264, 67 Cal. 120; Hat- 
field v. People’s Water Co., 145 P. 164, 
25 Cal.App. 711; Mahoney v. Ameri- 
can=LWand,etc!, "Co, Sser: 2677 2) Gak 
App. 185. 


Conn.—West Hartford v. Hartford 
Water Com’rs, 36 A. 786, 68 Conn. 323. 


Ga,—Freeman v. Macon Gas Light, 
ete, Cosy 56 S.) 61) 126 Ga. 9848) 7 
L.R.A.N.S. 917; Macon Gas Light, 
etc., Co. v. Freeman, 61 S.H. 884, 4 
Ga.App. 463. 


Idaho.—Hatch y. Consumers’ Co., 
104 P. 670, 17 Idaho 204, 40 L.R.A.N.S. 
263 [aff 32 S.Ct. 465, 224 U.S. 148, 56 
L.Ed. 703]; Bothwell v. Consumer’s 
Co., 92 P. 538, 18 Idaho 568, 24 L.R.A. 
N.S. 485. 


Ill.—Kerz v. Galena Water Co., 139 
IlLApp. 598. 


Iowa.—Le Mars Independent School 
Dist. v. Le Mars City Water, etce., Co., 
107 N.W. 944, 131 Iowa 14, 10 L.R.A. 
N.S. 859. 


Me.—Kimball v. Northeast Harbor 
Water Co., 78 A. 865, 107 Me. 467, 32 
L.R.A.N.S. 805; Robbins v. Bangor R. 
& E. Co., 62 A. 136, 100 Me. 496, 1 L. 
R.AUN:S. 9963; 


Mich.—Ten Broek vy. Miller, 216 N. 


ete., Co., 110 N.W. 308, 77 Neb. 580, 
8 L.R.A.N.S. 404. 


N.J.—Plainfield-Union Water Co. v. 
Inhabitants of City of Plainfield, 85 
A. 321, 83 N.J.Law 332; Millville Im- 
provement Co. v. Millville Water Co., 
113 A. 516, 92 N.J.Eq. 480. 


N.C.—Griffin v. Goldsboro Water 
ats S.E. 310,122 N.C. 206, 41 L.R. 


Or.—Haugen v. Albina Light, etc., 
pee 28 P. 244, 21 Or. 411, 14 L.R.A. 


Pa.—Com. v. Ludlow, 2 Pa.Co. 272. 


Tenn.—Farmer v. City of Nashville, 
156 S.W. 189, 127.Tenn. 509, 49 L.R.A. 
N.S. 240; Crumley v. Watauga Wa- 
ter Co., 41 S.W. 1058, 99 Tenn. 420. 


Tex.—Allen v. Park Place Water, 
tea & Power Co., (Civ.App.) 266 S. 
. a 


Vt.—Waldron v. International Wa- 
it ee 112 A. 219,°9% Vti 135, 13 ALD: 


[a] Obligation independent of 
contract rights.—Robbins v. Bangor 
R., etc., Co., 62 A. 136, 100 Me. 496, 1 
L.R.A.N.S. 963. 

[b] Service at loss.—Those in 
charge of a certain water system, 
put down in a town before its in- 
corporation, and using the streets 
for mains, although without fran- 
chise from, or contract with, the mu- 
nicipality, but impressed with the 
character of a public utility, even 
though operating at a loss, must fur- 
nish water without discrimination 
so long as the service to the public 
is continued. Caston vy. Hutson, 104 
So. 698, 139 Miss. 890. 

[c]_ Service by resort company.—- 
Ten Broek v. Miller, 216 N.W. 385, 
240 Mich. 667, 55 A.L.R. 768. 

[d] Service by company organiz- 
ed by stockholders of land company. 
—Allen v. Park Place Water, Light & 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Mr 
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§ 741] 


water company is not bound to supply water beyond 
the zone of its service,?® nor, in the absence of a con- 
tract or statutory provision to that effect, for any 
particular purpose.t There is no obligation upon the 
owner of a private main? or of a private water sup- 
ply,* nor upon a private corporation, organized to 
supply water to stockholders only,* to furnish water 
to others. A waterworks corporation, operating as a 
public utility, cannot discontinue its service without 
giving its patrons a reasonable time in which to pro- 
vide themselves with similar service.® 


Adequate supply. A private company engaged in 
furnishing a water supply to a community owes it 
the duty of providing an adequate supply of whole- 
some water at all times.° A water company, in ac- 
cepting a contract with a municipality to supply its 
inhabitants with water for domestic use and fire pro- 
tection, is impressed with a public duty to furnish 
a supply which shall be equal to all emergencies 
which may be reasonably anticipated’ and to bear 
constantly in mind the prospective increase in popu- 
lation and a consequent increased demand for wa- 
ter.s A water company is under no duty, in the ab- 
sence of a contract or statutory provision to that ef- 
fect, to furnish water in any specified quantity.® 


“Pure and wholesome’ water.1° Under certain 
acts, relative to chartered water companies, a water 


Power Co., (Tex.Civ.App.) 266 S.W. 


219. 
[e] Supply to railroad company.— 2. 
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Costa Water Co., 113 P. 375, 159 Cal. 
305, 36 L.R.A.N.S. 1045. 10. 


State v. Hillyard Water Co., 94 


[67 C.J.] 1223: 


company is bound to supply water that is ordinarily 
and reasonably pure and wholesome, but not water 
that is chemically pure.*! 


Defective plumbing.‘ Where the consumer owns, 
or holds under one who owns, the service line, if the: 
line is not in a fit condition to receive the water, im 
the absence of stipulations to the contrary, the water 
company is under no obligation to continue to fur- 
nish water.1* Likewise, where a consumer has the 
duty of maintaining a private pipe line in good re- 
pair so as to save water from waste, the water com- 
pany may refuse to continue to furnish water until 
the line is repaired.1*# 


Size of connection. Where, at the time a water 
company by its agreement with a municipality un- 
dertook to furnish water, the majority of the service 
connections were of a certain size and it was 
the intention of the parties that the size of such con- 
nections should remain as they were, a consumer, 
during a continuance of the contract, is not entitled 
to a supply through a connection of greater diame- 
ter.1° 

Limited dedication for public use. The owner of 
a water supply is not compelled to dedicate all of it 
to public use; he may dedicate a part of it to public 
use, reserving the remainder for private purposes or 
private sale.t® 


305, 36 L.R.A.N.S. 1045. 
Wholesome water: 


Vicksburg Waterworks Co. v. Yazoo, 
ete., R.Co., 51 So. 915, 96 Miss. 807. 

{f] Application blank.—It is the 
duty of the company to furnish the 
proper blank application to an appli- 
cant for service. Alabama Water Co. 
y. Knowles, 124 So. 96, 220 Ala. 61. 

{g] Form of application.—A wa- 
ter company has no right to refuse 
to supply water to one who applies 
therefor in good faith on the ground 
that in making his application he fail- 
ed to comply with certain technical 
rules, without giving him an oppor- 
tunity to supply alleged omissions or 
informalities in his application. Wie- 
mer vy. Louisville Water Co., 130 F. 
Boke 


Rules and regulations: 
Generally see infra §§ 758-760. 
Payment: 


As condition of continued supply 
,see infra § 821. 

In advance see infra § 818. 

99. See cases infra this note. 

[a] Supply to public of township. 
—Where a township is the only rec- 
ognized governmental division in the 
state for more sparsely settled com- 
munities, a water company applying 
for a charter and stating that its pur- 
pose is to supply water to the public 
in a certain township does not, ordi- 
narily, hold itself out as ready to 
perform its corporate functions ev- 
erywhere throughout the township, 
unlike a water company chartered to 
serve a borough or city. Wyoming 
Valley Water Supply Co. v. Public 
Service Commission, 159 A. 340, 104 
Pa.Super. 432. 


[b] Where water company chang- 
es its mains, under direct authority 
of the municipality in the exercise 
of its discretion, so as to deprive a 
consumer of his supply of water, he 
has no right to a continued supply. 
Asher v. Hutchinson Water, etc., Co., 
71. P. 813, 66 Kan. 496, 61 L.R.A. 52. 


1. Niehaus Bros. Co. v. Contra 


P. 1080, 49 Wash. 232 (where a con- 
sumer, who had no right to compel 
the owner of a private main to sup- 
ply him with water, dissatisfied with 
such supply, petitioned a water com- 
pany to extend its main along anoth- 
er street, and such company did so 
but purchased the private main for 
temporary use, the consumer could 
not compel it to supply him with wa- 
ter through such private main). 

3. Del Mar Water, Light & Power 
Co. v. Eshleman, 140 P. 591, 948, 167 
Cal. 666 (sales to persons who take 
water away in barrels does not show 
a dedication of any of a private wa- 
ter supply to the use of a particular 
territory or area). 


4 Garrison v. North Pasadena 
Land & Water Co., 124 P. 1009, 163 
Cal. 235 (a private corporation, fur- 
nishing surplus water to another 
corporation as an accommodation, is 
under no obligation to continue to 
do so). 

Status of water company generally 
see supra §§ 655, 656. 

5. West v. Probst, (Tex.Commn. 
App.) 6 S.W.(2d) 96 [rev (Civ.App.) 
251 S.W. 289]. 


6 In re New Haven Water Co., 
85 A. 656, 86 Conn. 361. 
“Pure and wholesome” water sce 


infra text and note 11. 


7. Long Branch Commission  v. 
Tintern Manor Water Co., 62 A. 474, 
476, 70 N.J.Eq. 71 [quot Terre Haute 
Paper Co. v. Terre Haute Water- 


works Go., 110 N.E. 85, 88, 62 Ind. 
App. 263] (“including unusual 
droughts and unusual conflagra- 
tions’’). 


8. Long Branch Commission  v. 
Tintern Manor Water Co., 62 A. 474, 
476, 70 N.J.Eq. 71 [quot Terre Haute 
Paper Co. v. Terre Haute Water- 


works Co., 110 N.E. 85, 88, 62 Ind. 
App. 263]. 
9. Niehaus Bros. Co. v. Contra 


Costa Water Co., 113 P. 375, 159 Cal. 


Adequate supply see supra text and 
note 6. 


Police regulations as to see infra §§&-. 
763, 764; and Municipal Corpora- 
tions § 598. 


11. Peffer v. Pennsylvania Water’ 
Co., “70 Av1870,.224 7Pa,) 578s Brymer 
v. Butler Water Co., 33 A. 707, 172 Pa. 
489; Hinkson v. New Chester Water 
Co., 8 Del.Co. (Pa.) 417. See City of 
New Castle v. City of New Castle 
Water +Co.;> 95% 1A.) 534,. 250), Par i348 
(quoting statute providing that a 
water company is under the duty of 
supplying pure water). 

[a] “Ordinarily pure and whole- 
some water necessarily means such 
as is reasonably clean from dirt, dis- 
coloration, and odor, reasonably free 
from bacteria and coli, or any other 
infection or contamination which 
renders the water unfit for domestic 
use and unsafe and dangerous to in- 


dividuals.” Peffer v. Pennsylvania 
Water Co., 70 A. 870, 873, 221 Pav 
578. See Brace Brothers v. Penn- 


sylvania Water Co., 7 Pa.Dist. 71 
(“‘pure” water is not limited to wa- 
ter that is injurious to health, but 
includes the requirement that the 
water should be free from injuri- 
ous substances and reasonably clear). 


2. Excusing refusal to su 
i 
tenant see infra § 742. pely 


13. Harrison v. Birmingham Wa- 
ak Works Co., 64 So. 164, 9 Ala.App. 
605. 


[a] Service line owned or used 
jointly.—Harrison Vv. Birmingham. 
Water Works Co., 64 So. 164, 9 Ala. 
App. 605. 

14. Warren Co. v. Hanson, 150 P. 
238,01 MATIZ ZOae 

15. Condon v. New Rochelle Wa- 
ter 'Co.;, 116.N.Y.Ss..142 [att T20"NeYe 
S. 1119, 136 App.Div. 897, aff 95 N.E. 
1126, 202, N.Y... 5385). 

16. Del Mar Water, Light & Pow- 


er Co. v. Eshleman, 140 P. 5591, 948, 
167 Cal. 666. 
[a] Sales to persons who take 
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Right to supply under special charter depends up- 
on its terms.!7 


[§ 742] (b) To Tenants.18 In the absence of leg- 
islation to the contrary, the occupant of premises 
dependent upon a public service corporation for a 
supply of water, if otherwise entitled to the service, 
cannot be denied because he is a tenant.1® However, 
the right of a tenant to exact service of water neces- 
sarily presupposes premises suitably equipped for 
that purpose.?° Although a tenant may make an ap- 
plication for water service, a regulation of the wa- 
ter company that such application must be for serv- 
ice through connections made, or applied for by the 
owner, is not unreasonable.? 


[§ 743] (c) Particular Purposes??—aa. Fire Pro- 
tection.2* The obligation to supply the municipal- 
ity with water for fire protection, as provided for by 
a contract between a municipality and a water com- 
pany, does not inelude the obligation to furnish wa- 
ter for a private system of fire protection?* nor to 
maintain pressure sufficient to make a private sprink- 
ler system serviceable in case of fire;?®> but where 
supplying water for a private sprinkler system is 
contemplated by the contract between water com- 
pany and municipality, the mere fact that water 
pressure is also furnished cannot be offered as an ex- 
cuse for refusing to supply such water as for other 
uses. 


[§ 744] bb. “Domestic Purposes.” A water com- 


water away in barrels do not show a 
dedication of all the water owned by 
the seller to public use. Del Mar 
Water, Light & Power Co. v. Eshle- 


tenants; 
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through contracts with the several 
in such circumstances, in 
reasonable and practicable operation, 
the building can only be regarded as 


[$§ 741-745 


pany bound under its charter to supply water for 
“domestic purposes” is required to supply water for 
any domestic use, although incidentally it might be 
converted into power and used in that form.?* Un- 
der a statute requiring a water company to furnish 
water for “domestie purposes” to the owner or occu- 
pier of any house, water supplied to a workhouse is 
supplied for a domestic purpose.*® 


[§ 745] b. Contracts?® with, or for Benefit of, 
Consumers,*°—(1) Of Municipalities?1—(a) In 
General. A municipality, purchasing the plant of a 
private water company and undertaking to distribute 
water for domestic purposes, occupies the same po- 
sition as the corporation to whose rights and duties 
it succeeds in its relations with those with whom it 
contracts.*? Where a municipality furnishes water 
and the consumer pays for it, without written agree- 
ment,** for a period of years,** a contract is implied 
which, on the part of the municipality, imposes the 
obligation of continuing the service. The acceptance 
by a municipality of an application for the service of 
water creates an implied contract to supply the water 
asked for, subject to its reasonable rules and regula- 
tions.*° Where consumers, accepting the offer of a 
municipality, make connections with its water mains, 
there is a. contract between the municipality and the 
consumers for the supply of water.*® However, un- 
der a contract between a municipality and a consum- 
er for the supply of water, based merely upon a sup- 


nance was entered into does not . 5 
affect the case. The contract was 
accepted with full knowledge that 
improvements in fire apparatus for 


man, 140 P. 591, 948, 167 Cal. 666. 


17. “New Hartford Water Co. v. 
Village Water Co., 87 A. 358, 87 Conn. 
183 (a charter, authorizing a corpo- 
ration to supply the successors of 
those who had been supplied by a 
certain association, authorizes it to 
supply persons, neither members of 
the association nor of the corporation, 
who own places formerly supplied by 
the association; such charter, author- 
izing the supply of water to persons 
who had been supplied by the associ- 
ation from a certain dry well as a 
distributing point, authorizes the cor- 
poration to supply members of the 
association who had been drawing 
water from the association’s main 
supply pipe before it reached the dry 


well). 


18.. Persons liable see infra § 817. 
.19. State v. Butte City Water Co., 
44 P. 966, 18 Mont. 199, 56 Am.S.R. 


574, 32 L.R.A. 697; Millville Improve- 


ment Co. v. Millville Water Co., 113 
A. 516, 92 N.J.Eq. 480; Waldron v. 
International Water Co., 112 A. 219, 
95 Vt. 135, 138 A.L.R. 340; Bourke v. 
Oleott Water Co., 78 A. 715, 84 Vt. 
12%, 83) eS LReA.N:S., 1015, Ann.Cas. 
1912D 108. 


20. Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480; Waldron v. International 
Water Co.; 112) A) 219, 95. Vit. 135, 13 
A.L.R. 340. 

[a] Thus, “where a building is 
supplied with water through a single 
tap, and separate parts of the build- 
ing are occupied by tenants and no 
equipment is provided to enable the 
water company to supply with water 
any part of the building without sup- 
plying water to the entire building, 
it is clearly impracticable for the wa- 
ter company to adequately operate 


a unit and the water company can 
only reasonably be required to treat 
with the owner.” Millville Improve- 
ment Co. v. Millville Water Co., 113 
A. 516, 519, 92 N.J.Eq. 480. But see 
Waldron v. International Water Co., 
112 Av 2198 95 IVEN1Le> elise AMR. 840 
(where a water company for a period 
of seven years rendered service 
through an existing one-pipe system 
to tenants in a block, while it could 
at the outset have declined to sup- 
ply the tenants through a single pipe, 
the law implies an agreement to con- 
tinue the service until such time as 
by a proper and reasonable regula- 
tion the company should call upon all 
its patrons, without discrimination, 
to change the means of supply, and 
the tenants are entitled to a reason- 
able opportunity to comply with such 
regulation). 

Defective plumbing generally see 
supra § 741. 

21. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61. 


Regulations generally see infra § 
22. Company not bound to furnish 
water for see supra § 741. 


23. Adequate supply see supra § 
( . 

24. Miami Water Co. v. City of 
Miami, 134 So. 592, 101 Fla. 506; 


Washington Water & Electric Co. vy. 
pee Mfe. Co., 167 S.H. 286,-176 Ga, 

25. D. B. Loveman Co. 
Water Co., 1 Tenn.Ch.A. 596. 


26. Terre Haute Paper Co. v. Terre 
Haute Waterworks Co., 110 N.E. 85, 
62 Ind.App. 263. 

[a] New invention.—‘‘The mere 
fact there was no such fire apparatus 
in existence at the time the ordi- 


Vo) Oy 


protection were occurring each day; 
that the ingenuity of man was taxed 
to protect the lives and property of 
inhabitants of populous cities.’’ Terre 
Haute Paper Co. v. Terre Haute Wa- 
terworks Co., 110 N.E. 85, 88, 62 Ind. 
App. 263. é 

27. Kimball v. Northeast Harbor 
Water Co., 78 A. 865, 107 Me. 467, 32 
L.R.A.N.S. 805. 

[a] Test of “domestic” use, is not 

the manner of its use but its purpose. 
Kimball v. Northeast Harbor Water 
Co., 78 A. 865, 107 Me. 467, 32 L.R.A. 
N.S. 805. 
_ [Lb] Water for operating elevator 
in hotel included.—Kimball v. North- 
east Harbor Water Co., 78 A. 865, 107 
Me. £67, 32 L.R.A.N.S.. 805. 


28. Liskeard Union v. 
Waterworks, 7 Q.B.D. 505. 
29. Generally see Contracts 13 C. 
Je pe 214. 
Se. As to rates see infra §§ 788- 

31. Change of contract rate under 
power to regulate see infra § 764. 

Duty to supply nonresidents see su- 
pra. § 739, 

32. Bradley v. Village of Union, 
150 N.Y.S. 107, 164 App.Div. 565 [ap- 
peal den 151 N.Y.S. 1106, 166 App. Div. 
953, and (aff 117 N.E. 1062, 221 N.Y. 
591)]. 

33. Woodward v. Livermore Falls 
Water Dist. 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678 [quot Cyc]: 


34. Delaware, etc., R. Co. v. Buf- 
falo, 5 INOY.Ss 657) Pate ails Navas 
1132, 132 App.Div. 946]. 


35. Merryman v. Baltimore City, 
138 A. 324, 153 Md. 419. 


36. Tonawanda Board & Paper Co. 


Liskeard 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ply for a time and compliance with the municipal- 
ity’s requirements by the consumer, where the muniec- 
ipality is unauthorized to furnish the water, there is 
no obligation to continue the supply.?7 


Sale of “goods.” Within the meaning of a statute 
defining “goods,” the furnishing of water by a mu- 
nicipal corporation to private consumers, at a fixed 
compensation, is a sale of goods.?& 


Assumption of obligations. The exercise by a mu- 
nicipality of the power to purchase a water sys- 
tem,?° by which it assumed the obligations of con- 
tracts between the water company and consumers as 
part of the consideration, binds the water board of 
the municipality, although a separate corporation ;*° 
but the mere purchase of part of a water company’s 
plant, essential to the carrying out of a contract be- 
tween the water company and a consumer, although 
imposing upon the municipality the duty to supply 
water, imposes no obligation to supply the water at 
the price of the contract.4! 


Covenant running with land. A contract to fur- 
nish water on certain premises on the part of a mu- 
nicipality in consideration of certain property rights 
is a covenant running with the land, subject to ‘rea- 
sonable regulations to be made by the city.*? 


Authority of officers to contract. Under a statute 
by which the street and. water commissioners of a 
first-class city is the governing body of the city with 
respect to water, a contract made under a statute au- 
thorizing the governing body of a municipality own- 
ing or controlling waterworks to supply water to a 
private corporation in an adjoining municipality does 
not require the consent of any other board.*? 


[§ 746] (b) Particular Terms—aa. Commence- 
ment of Service. The acceptance by a municipality 
of an application for the service of water creates an 
implied contract*# under which the municipality 
agrees to supply the water within a reasonable 
time.*® 


[§ 747] bb. Duration of Service. A contract be- 
tween a municipality and a consumer for the supply 
of water, without specifying or implying the time 
for tick the contract should continue, is a contract 
terminable by either party upon reasonable notice to 
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the other.4¢ Where connection with municipal wa- 
ter mains by nonresidents was made upon the under- 
standing that the city ordinances were to be com- 
plied with, one of which provided that any contract 
made by the city with nonresidents should be ter- 
minable by the city upon a certain notice, the city is 
not estopped from terminating the agreement upon 
such notice.47 A municipality, operating its own 
waterworks, may, under a general grant of power 
in the absence of statutory lmitation, enter into a 
contract to furnish a certain consumer with a large 
amount of water for a period of twenty years at a 
rate lower than that charged consumers of ordinary 
amounts;#8 but the express legislative prohibition 
of a sale of water by a certain municipality to a cor- 
poration located outside the city, if the supply of wa- 
ter for the city or its inhabitants shall thereby be 
insufficient, renders invalid a contract to furnish 
such outside corporation with a fixed quantity of wa- 
ter for a fixed term without limiting such supply to 
the surplus water remaining after the needs of the 
city and its inhabitants have been supplied.*® 


[§ 748] cc. Sufficiency of Supply. Under the im- 
plied contract arising where a municipality furnishes 
water and the consumer pays for 1t,®°° the municipal- 
ity is under obligation to furnish ’a sufficient sup- 
ply.°? 

[§ 749] dd.. Repair of Water Pipes.®? The obli- 
gation of a municipality to keep a water pipe in re- 
pair imposes upon it the duty of supplying a new 
pipe or repairing the old when this has become so 
encrusted that the flow of water is substantially di- 
minished, although there may be sufficient water for 
ordinary purposes.°? 


[§ 750] ee. Purposes for Which Water May Be 
Used. A municipality may enter into a centract to 
supply water for certain specific purposes.°* The 
obligation to supply water for certain purposes does 
not include a supply for other uses.5>-5% 


[§ 751] ff. Rate of Payment. Where a consum- 
er for a considerable time has paid for water used: 
at a certain price per annum, the municipality ean- 
not, in violation of its contract, change the price in 
the middle of the term to a meter rate.5? 


v. City of Tonawanda, 190 N.Y.S. 874, 
198 App.Div. 760. 


37. Gage v. Village of Wilmette, 


233 Ill.App. 123 [aff 146 N.E. 325, 315 
Ill. 328]. 
88. Canavan v. City of Mechanic- 


ville, 128 N.B. 882, 239 ING ATS a 
ANToaR 1123. 

[a] Want of profit immaterial. 
Canavan v. City of Mechanicville, 128 
N.E. 882, 229 NY. 473, 18 A.U.R. 1123. 


39. See supra § 631. 


40. Cudahy Packing Co. v. City of 
Omaha, 277 F. 49. 


41. Inhabitants of City of Borden- 
town v. Anderson, 79 A. 281, 31 N.J. 
Law 434 [error dism 32 S.Ct. 521, 223 
US: , 714,556 L: Wa: 626). 


Water rents generally see infra §§ 
784-838. 

42. Carmichael v. City of Green- 
ville, 73 So. 278, 112 Miss. 426. 


[a] Delinquency in payment, al- 
though authorizing discontinuance of 
supply until payment, does not au- 
thorize termination of the obligation. 
Carmichael vy. City of Greenville, 73 


So. 278, 112 Miss. 426. Discontinu- ] 
ance of supply because of delinquency 
see infra § 821. 

43. Town of Kearny v. Jersey City, 
713A. 110 [afi 76 A.-1118, 79 N.J. Law 
599]. : 

44. See supra § 745. 

45. Merryman vy. Baltimore City, 
138 A. 324, 153 Md. 419. 

46. Childs v. City of Columbia, 70 
Pia ZO Cpe ol US:@n) DOO, (34 1a. RAUNES: 


[a] Contract with nonresident.— 
Childs v. City of Columbia, 70 S.B. 
299) 87S Ch 578. 

47. Childs vy. 
supra. 

48. Tonawanda Board & Paper Co. 
v. City of Tonawanda, 190 N.Y.S. 874, 
198 App.Div. 760. 

49. Simson v. Parker, 82 N.E. 732, 
190 N.Y. 19. 

50. See supra § 745. 

51. Woodward v. Livermore Falls 
Water Dist., 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678. 

52. Generally see supra § 636. 


City of Columbia, 


53. Great Northern Railway v. 
Bradford Corporation, 88 L.J.Ch. 101. 

54. See cases infra this note. 

[a] Water for boiler in green- 
house.—Watson v. Needham, 37 N.E. 
204, 161 Mass. 404, 24 L.R.A. 287. 


[b] “For actual brewing purposes 
alone.”’—In a contract between a city 
and a consumer providing for the use 
of water “for actual brewing pur- 
poses alone” at a certain rate, the 
meaning of the phrase, as interpreted 
and acted upon by the parties, is that 
such use includes the use of water 
properly connected with brewing beer, 
such as for cleaning the brewery and 
washing out vats, beer barrels, tubs, 
kettles, and other things connected 
with the brewery. Sedalia Brewing 
Co. v. Sedalia Waterworks Co., 34 Mo. 
App. 49. 


55-56. Rutland v. Edgerton, 47 Vt. 
155 (use of water for water-closet 
not included in uses provided for in 
contract with corporation formerly 
supplying consumer), 


57. Penn Iron Co. v. Lancaster, 25 
Pa.Super. 478. 
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[§ 752] gg. Loan or Gratuitous Use of Water.®§ 
A provision of a contract by which a municipality in 
effect diverts public water for private use without 
compensation is void.°® 

[§ 753] (2) Of Water Companies—(a) In Gen- 
eral, The public duty imposed upon a water com- 
pany®® raises an implied promise of performance.*? 
Where a water company, duly paid, has been fur- 
nishing water for a number of years to a consumer, 
an implied contract, exists between them for the sup- 
‘ply of water.°2 Relative to express contracts be- 
tween water company and consumer, the general 
rules applicable to all contracts apply.®? 


Rules and regulations of water company,°* to be 
applicable to a contract with a consumer, must enter 
into it by express or implied adoption at its incep- 
tion.*® They are not part of a contract made in 
terms and upon conditions radically different.°° 


Sale of “goods.” Within the meaning of a stat- 
ute defining “goods,” the furnishing of:water by a 
water corporation to private consumers, at a fixed 
compensation, is a sale of goods.°* 


Contract by agent. Contracts within the real or 
apparent scope of an agent’s authority are binding on 
the company.°®® 

[§ 754] (b) Particular Terms—aa. Duration of 
Service. A contract with a water company for a 
supply of water for one year and thereafter to be 
discontinued upon thirty days’ notice cannot be con- 
strued as a contract running from year to year after 


58. Generally see infra §§ 780, 781. 
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the first year, binding the water company to supply 
water during all of a subsequent year upon delaying 
to act upon the consumer’s alleged default at the 
commencement of sueh year.*® <A contract by a wa- 
ter company to furnish a consumer water, at a spec- 
ified price, as long as such consumer uses the premis- 
es as a dwelling, is not defective for indefiniteness 
as to the length of time it is to run.7° 


[§ 755] bb. Sufficiency of Supply. Under the im- 
plied obligation of a water company to furnish wa- 
ter,’1 the supply should be sufficient for the ordi- 
nary uses to which the consumer has put it.7? 


[§ 756] cc. Purposes for Which Water May Be 
Used. Where different rates are charged for differ- 
ent uses, the company is entitled to hold the con- 
sumer strictly to the use for which he pays.** Where 
by contract with a water company a consumer has 
the right to use pure water for certain purposes only, 
there is no right to use water taken from the pure 
water supply for other purposes.’* 

[§ 757] dd. Repair of Water Pipes.?° The con- 
sumer is under obligation to repair the service pipe 
leading to his property from the main pipe in the 
street where the rule to that effect by the water 
company has been assented to by him and made part 
of his contract.*® 

[§ 758] c. Regulation of Supply and Use—(1) By 
Water Company or Municipality as Proprietor™‘’— 
(a) In General. A water company,’® or a munici- 


the renewal of connection where pipes | Payment in advance see infra § 818. 


59. Kirksville Light, Power & Ice] Were removed by third persons. Coul-| Refusal to deal with tenant see supra 


Co. v. City of Kirksville, 141 S.w.]| tem v. Sausalito Bay Water Co., 10 P. 
484, 159 Mo.App. 460 (provision of a| (24) 780, 122 Cal.App. 480. nae 
distingnished 
obligation to 


contract between a company manufac- [e] License 


turing ice and a municipality, by] contractual 


§§ 737, 742. 


vie Idaho.—Hatch v. Consumer’s 
eae Co., 104 P. 670, 17 Idaho 204, 40 L.R.A. 
SUPplY~|| N.S. 263. [af— 1382, S.Ct. 4655924 Um 


which the company was to be credited | Louisville, etc., R. Co. v. Dickey, 72 148, 56 L.Ed. 703]; Pocatello Water 


-with all water returned to the city,|S.W. 332, 24 Ky.L. 1710. 


such water to be used for cooling the 
coils of the plant, but because of 65. 


Jopling v. 


Co. v. Standley, 61 P. 518, 7 Idaho 


64. Generally see infra §§ 758-760. | 155. 
Bluefield Water- 


Kan.—Shiras v. Ewing, 29 P. 320, 


which the company reconstructed its 
plant so that there was no loss due 
to evaporation with the result that 
all the water was returned and there 
“was no payment for its use). 

60. See supra § 741. 

61. Robbins v. Bangor R., etc., Co., 
62 A. 136, 100 Me, 496, 1 L.R.A.N.S. 
963; McEntee v. Kingston Water Co., 
58 N.E. 785, 165 N.Y. 27; Whitehouse 
v. Staten Island Water Co., 91 N.Y.S. 
544, 101 App.Div. 114. 

62. McEntee v. Kingston Water 
Co., 58 N.E. 785, 165 N.Y. 27; White- 
house v. Staten Island Water Supply 
(Co., 91 N.Y.S. 544, 101 App.Div. 112. 


63. See Contracts 13 C.J. p 214 et 
‘seq; and cases infra this note. 

{a] Offer by water company held 
unaccepted. Vicksburg Waterworks 
Cov, Yazoo, etc., RK, Co., 51 So. 915, 
96 Miss. 807. 

{b] Consideration for obligation of 
water company held sufficient. Coul- 
ter v. Sausalito Bay Water Co., 10 
P.(2d) 780, 122 Cal.App. 480; Milledge- 
ville Water Co. v. Edwards, 49 S.E. 
621, 121 Ga. 555. 

[ec] Obligation to take all water 
required held unperformed although 
water from other source obtained was 
without charge. Kimberley Water- 
works Co. v. De Beers Consol. Mines, 
[1897] A.C. 515. 

[d] Neither waiver nor limitation 
of consumers’ rights resulted from 


works & Improvement Co., 74 S.E. 943, 
70 W.Va. 670, 39 L.R.A.N.S. 814. 

66. Jopling v. Bluefield Water- 
works & Improvement Co., Supra. 

67. Canavan v. City of Mechanic- 
ville, 128 N.E. 882, 229 N.Y. 473, 13 
A.L.R. 1123. 

68. Meridian Waterworks Co. v. 
Marks, (Miss.) 17 So. 777; Meridian 
Waterworks Co. v. Schulherr, (Miss.) 
17 So. 167. 

69. Hieronymus Bros. v. Bienville 
Water Supply Co., 36 So. 453, 138 Ala. 
Sie 

70. Brown v. Birmingham Water 
Works Co., 52 So. 915, 169 Ala. 230. 

71. See supra § 753. 

72. Whitehouse v. Staten Island 
Water Co., 91 N.Y.S. 544, 101 App.Div. 
114 (no matter what the altitude of 
the consumer’s house above the wa- 
ter main). 

73. Montgomery v. Capital City 
Water Co., 9 So. 337, 92 Ala. 376. 

74 Scranton Gas, etc, Co. v. 
Lackawanna Iron, ete., Co., 31 A. 484, 
IMA Vetch ALAN 

75. Generally sce supra § 668. 

76. McClaugherty v. Bluefield Wa- 
terworks, etc., Co., 68 S.H. 28, 67 W. 
Va. 285, 32 L.R.A.N.S. 229. 

77. Cross references: 


Jurisdiction of public service com- 
mission as to see infra § 762. 


48 Kan. 170. 


Ky.—Tackett v. Prestonsburg Wa- 
ter Co., 38 S.W.(2d) 687, 238 Ky. 613; 
Specht v. Louisville Water Co., 78 S. 
W. 142, 117 Ky. 414, 25 Ky.L. 1506. 


Me.—Kimball v. Northeast Harbor 
Water Co., 78 A. 865, 107 Me. 467, 32 
L.R.A.N.S, 805. 


N.J.—Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480. 


N.M.—State v. Water Supply Co. of 
Albuquerque, 140 P. 1056, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916E 1290. 


N.Y.—Pond v. New Rochelle Water 
Co., 127 N.Y.S. 582, 143 App.Div. 69 
[aff 100 N.E. 1132, 206 N.Y. 719]. 


S.C.—Poole v. Paris Mountain Wa- 
ter Co.,/ 62S. BL (874, 81S .CF Fagen aos 
Am.S.R. 923. 


Tenn.—Farmer v. City of Nashville, 
156 S.W. 189, 127 Tenn. 509, 45 L.R.A. 
N.S. 240; Watauga Water Co. v. 
Wolfe, 41 S.W. 1060, 99 Tenn. 429, 63 
Am.S.R. 841; Harbison v. Knoxville 
Water Co., (Ch.A.) 53 S.W. 993. 


Tex.—Thomas v. Peterson, 
App.) 24 S.W. 1125. 

Vt.—Waldron vy. International Wa- 
terior Ta) GAN 2195 195 Vite 135 cao) Ame: 
R. 340. 

See Ten Broek v. Miller, 216 N.w. 
385, 240 Mich. 667, 55 A.L.R. 768 (re- 
sort company furnishing water to cot- 
tagers). 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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pality operating its own waterworks,’® has the right 
to adopt reasonable rules governing the supply of 
Where a water company’s 
franchise imposes a burden on the company, any 
regulation by which it attempts to shift the burden 
upon the consumer is unenforceable.®® 


water to its customers. 


See also cases infra this note. 


“Such power is not dependent upon 
any express legislative authority; it 
is incident to a corporation of that 
nature.” Millville Improvement Co. 
v. Millville Water Co., 113 A. 516, 517, 
92 N.J.Eq. 480. 


ta] To meet requirement of rea- 
sonable regulations (1) the rules of 
a water company are necessarily sub- 
ordinated to the public duty of com- 
panies of that nature touching uni- 
formity and universality of service, 
that is, to recognize and respect the 
right of all citizens, similarly situ- 
ated and appropriately circumstanced, 
to receive water on the same terms. 
Millville Improvement Co. v. Mill- 
ville Water Co., 113 A. 516, 92 N.J.Eq. 


480. See Waldron vy. International 
Water Co., 112 A. 219, 95 Vt. 135, 13 
A.L.R. 340 (the regulations of a 


water company must not be incon- 
sistent with its duties as a public 
service corporation under its char- 
ter). (2) Public duty see supra § 
741. (3) The rules and regulations 
of a water company must be neither 
oppressive nor vexatious. Kimball v. 
Northeast Harbor Water Co., 78 A. 
865, 107 Me. 467, 32 L.R.A.N.S. 805. 


[b] Waste of water.—(1) General- 
ly. Shiras v. Ewing, 29 P. 320, 48 Kan. 
170. (2) A rule of a water company 
requiring an applicant to agree to 
keep hydrant closed except when us- 
ing water is reasonable. Watauga 
Water Co. v. Wolfe, 41 S.W. 1060, 99 
Tenn. 429, 63 Am.S.R. 841. 


[ce] Sprinkling.—(1) Reasonable 
regulations relative to the use of wa- 
ter for sprinkling are proper. Antis- 
del v. Macatawa Resort Co., 220 N.W. 
768, 243 Mich. 444. (2) Thus, a wa- 
ter company may reasonably restrict 


the use of water for. sprinkling 
streets. Louisville Water Co. v. 
Wiemer, 130 F. 257, 64 €.C.A. 5038. (3) 


But the rules of a water company pro- 
hibiting consumers from using water 
for sprinkling except during certain 
hours and only by means of a hose 
with a nozzle of a certain diameter, 
the hose to be held in the hand, are 
unreasonable. City of Pocatello v. 
Murray. 206 F. 72 [aff 214 F. 214, 130 
C.C.A. 628]. 


[d] Use by persons who do not 
pay for water.—A water company en- 
gaged in supplying the inhabitants of 
a city with water may enforce against 
a customer a rule declaring that no 
person shall place a tap so as to be 
accessible to persons occupying 
neighboring premises. State v. Hv- 
erett Water Co., 80 P. 794, 38 Wash. 
609. 

fe] Fixtures.—A rule that the par- 
ty taking and paying for water for 
domestic purposes only, where the 
quantity used is not measured, must 
put his hydrant apvliances in condi- 
tion for such use only, and not have it 
in condition to use water for sprink- 
ling purposes, unless he pays for the 
Jatter use, is reasonable. Harbison v. 
Knoxville Water Co., (Tenn.Ch.A.) 53 
S.W. 993. 

{f] Prcetection of service to other 
consumers in vicinity.—A regulation 
whose object is to protect the service 
of other consumers in the vicinity by 
regulating the method of applying 
water in operating an elevator is not 
unreasonable. Kimball v. Northeast 
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Harbor Water Co., 78 A. 865, 107 Me. 
467, 32 L.R.A.N.S. 805. 

[Lg] Revision of rates.—A water 
company, if no contract prevents it, 
may, aS a reasonable regulation, 
change its schedule of rates, provided 
the new rates are reasonable and do 
not discriminate. Robbins v. Bangor 
R., ete., Co., 62 A. 136, 100 Me. 496, 1 
L.R.A.N.S. 963. Change of rates gen- 
erally see infra § 805. 


[h] Agreement to obey regulations 
reasonable and _ pertinent to the 
service is not an unreasonable re- 
quirement. Antisdel v. Macatawa Re- 
sort Co., 220 N.W. 768, 243 Mich, 444. 

[i] Under statute (1) providing for 
the regulation of water companies by 
a public service commission, the 
service rules and regulations of a wa- 
ter company, approved by the commis- 
sion, which are reasonable and not in 
violation of law, are, unless waived, 
binding upon consumers. Alabama 
Water Co. v. Knowles, 124.So. 96, 220 
Ala. 61. (2) Regulation of water 
supply to consumers by public service 
commission generally see infra §&§ 
761-763. (8) In so far as such rules 
and regulations modify common-law 
rules relative to the supply of water 
to private consumers, the former gov- 
ern. Alabama Water Co. v. Knowles, 
supra. (4) A statute authorizing 
water companies to dispose of their 
water under such restrictions as they 
think proper contemplates only rea- 
sonable restrictions. Millville Im- 
provement Co. v. Millville Water Co., 
113 A. 516, 92 N.J.Eq. 480, 


79. Ga.—yYoung v. City of Moultrie, 
137 S.E. 257, 163 Ga. 829. 

Kan.—Cooper v. Goodland, 102 P. 
244, 80 Kan. 121, 238 L.R.A.N.S. 410. 


N.M.—State v. Water Supply Co. of 
Albuquerque, 140 P. 1056, 19 N.M. 27, 
L.R.A.1915A 242. 

N.Y.—Johnson-Kahn Co. vy. Thomp- 
son, 130 N.Y.S. 216, 73 Misc. 103. 


Pa. 
Paes 0 


Tex.—City of Galveston v. Kenner, 
(Civ.App.) 193 S.W. 208 [aff 240 S.W. 
894, 111 Tex. 484]. 


Va. e 
139 S.BH. 508, 
781. 


See cases infra this note. 


[a] Ordinance prescribing regula- 
tions concerning city water system 
has no more force than the by-law of 
a private corporation operating such 
system. Htheredge v. City of Norfolk, 
Hea S.E. 508, 148 Va. 795, 55 ALR. 
781 


{b] Fixtures.—The resolution of a 
water board requiring the use of a 
certain kind of hydrant is reasonable. 
State v. Goodfellow, 1 Mo.App. 495. 


{e] Limited quantity without 
special permit.—Under a statute au- 
thorizing them to make such regula- 
tions as they may deem advisable, the 
water commissioners of a municipal- 
ity may provide that no more than a 
certain quantity per diem shall be 
used in any building without a special 
permit. Brass v. Rathbone, 40 N.Y.S. 
466, 8 App.Div. 78 [aff 47 N.E. 905, 
#53 INo nen 4351]; 

{d] Release of liability. — A city 
cannot require a citizen, as a pre- 
requisite to his right to be supplied 


148 Va. 795, 55 A.L.R. 
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Waiver by company. The regulations of a water 
company, approved by the public service commis~ 
sion, which are for the convenience of the company, 
may be waived by it.°1-5? 

[§ 759] (b) Water Meters. 
or municipality operating its own waterworks,®* may 


A water company,®* 


with water from the city system, te 
sign a contract reJleasing it from la- 
bility for any scarcity or failure in 
the supply or for defects in quality, 
or else to pay a high water rater 
Dittmar v. New Braunfels, 48 S.W- 
1114, 20 Tex.Civ.App. 293. 


80. State v. Water Supply Co. of 
Albuquerque, 140 P. 1059, 19 N.M. 36, 
L.R.A.1915A 246, Ann.Cas.1916E 1290. 


81-82. Alabama Water Co. v. Wil- 
son, 107 So. 821, 214 Ala. 364. 

[a] Written application for water 
service.—Alabama Water Co. v. Wil- 
son, 107 So. 821, 214 Ala. 364. 

[b] New application upon change: 
of ownership or tenancy.—Alabama 
Water Co. v. Wilson, 107 So. 821, 214 
Ala. 364. 


83. See cases infra this note; al-- 
So, Robbins. v.. Bangor: BR: étc. Co. 
62 A. 136, 100 Me. 496, 1 "LRAN.S 
963 (a water company may change- 
from an annual or flat rate to a me- 
ter rate). 


[a] To prevent waste or misuse~ 
of water.—Arkansas Water Co. v-- 
Furnish, 193 S.W. 80,-127 Ark. 585;- 
Robbins v. Bangor R., ete., Co., 62 A - 
136, 100 Me. 496, 1 L.R.A.N.S. 963:5- 
McDaniel v. Springfield Waterworks- 
Co., 48 Mo.App. 273; Pond v. New Ro- 
chelle Water Co., 127 N.Y.S. 582, 143- 
App.Div. 69 [aft 100 N.E. 1132, 206: 
NE Yor CL os 


[b] By ordinance a city ‘council,- 
under its power to provide a supply 


.of water and regulate the same, may 


authorize a water company, in case 
of dissatisfaction with the flat rate. 
to install meters. Wilson Water &- 
Electric Co. v. City of Arkadelphia, 
129 S.W. 1091, 95 Ark. 605. 


[c] Under statute empowering 
public utility commission to establish 
new rates and regulations, it may au- 
thorize a water company to charge 
meter rates for all water furnished 
Publie Utilities Commission v. City 
of Dixon, 127 N.H.'1438, 292 TI 5230 

{d] Statute prohibiting public 
service commission from ordering or 
permitting installatiom of water me- 
ters does not prohibit the installa- 
tion of such meters by a water com- 
pany. City of Reno v. Sierra Pac 
Power Co., 44 F.(2d): 281. 


84. Young v. City of Moultrie, 137 
S.E. 257, 168 Ga. 829; Sackett v. Mor- 
ris, 149 Ill.App. 152; Mallon v. Board 
of Water Com’rs, 128 S.W. 764, 144 
Mo.App. 104; Rogers v. Cincinnati, 32: 
Ohio C.A. 394. See Johnson-Kahn Co.. 
v. Thompson, 130 N.Y-S. 216, 73 Misc.. 
1038 (charging for water at a meter 
rate is not per se unreasonable): 
See also cases infra this note?. 


[a] “Business consumption.”—(1)) 
A statute authorizing the’ commis- 
sioner of water supply of a munici- 
pality to cause meters to be installedi 
in all places in which water is fur- 
nished “for business consumption’ 
does not authorize him to install me- 
ters in premises other’ than such as 
are wholly or partly subjected to 
some regular calling. Foster v. Mon- 
roe, 82 N.Y.S. 653, 655, 40 Misc. 449). 
(2) Accordingly, an apartment house 
is not ineluded. Foster y. Monroe,, 
supra [dist Hill v. Thompson,. 48° N. 
Y.Super. 481 (aff 50 N.Y. Super, 165) 
(holding installation of meter im 
apartment house authorized under 
statute; “since the ratio decidendi of. 


E228)  [67C:.S.] 
require the instailation of meters. Likewise, under 
certain ordinances, a consumer supplied by a water 
company*® or municipality®® may require the instal- 
lation of a meter. Where an ordinance provides for 
the installation of meters at the wish of consumers, a 
rule that after a meter has been installed a consumer 
cannot return to a flat rate without the consent of 
the board of water commissioners is reasonable.** 
However, certain regulations by a water company*® 
or municipality operating its own water system,*® 
relative to the installation of meters, have been held 
unreasonable. 


Kind of meter. A municipality, operating its own 
waterworks, may designate the kind of water meter 
to be used by consumers.°? 


Extent of right to water paid for by meter. The 
right to a supply of water, paid for by meter, is a 
right of use at the premises and does not include the 
right to pipe the water to other premises, although 
owned by the same owner.®! Where the method of 
payment refers to one building or residence, a con- 
sumer, although supplied by meter, may not furnish 
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water to his tenants in adjoining residences.°? 


Meter as security. An ordinance of a city, operat- 
ing its own waterworks, requiring a consumer, as an 
alternative to a deposit, to assign his meter as se- 
curity is not unreasonable.?* 

Test of meter. Where a statute entitles the user 
of water supplied by a municipality or company and 
measured by a meter to have a test of the accuracy 
of the meter made in any quarter or period before 
the expiration of the time when the rate is required 
to be paid, by implication the right to object for in- 
accuracy is lost if application for the test is not 
made before such date.°4 


[§ 760] (c) Shutting Off Supply for Violation of 
Regulations.°° A water company®® or municipality 
operating its own waterworks?’ may enforce a rea- 
sonable regulation by shutting off the supply of a 
consumer violating it. Under certain ordinanees,?* 
in the absence of a regulation authorizing the water 
to be shut off,°® there is no such right. Water service 
may not be shut off because of a collateral matter.? 
Under certain circumstances, notice and opportunity 


that case did not involve the meaning 
of the language here interpreted’’) J. 
(3) Nor are premises which supply 
water to a neighboring house as an 
accommodation included. Foster v. 
Monroe, supra. (4) Water furnished 
to a cafe, bar, billiard room, barber 
shop, and garage is for “business 
-eonsumptien” within the meaning of 
a regulation authorizing the installa- 
tion of a meter, although the primary 
object is the convenience of tenants 
of an apartment house. Johnson- 
Kahn Co. v. Thompson, 130 N.Y.S. 
216, 73 Misc. 108. 

[b] Service pipes of certain diam- 
eter.—State v. Gosnell, 93 N.W. 542, 
116 Wis. 606, 61 L.R.A. 338. 

[c] Use of appliances requiring 
pressure of mains.—A regulation for 
municipal water service to individu- 
als prohibiting the use of a hose, 
rams, engines, siphons, and other ap- 
pliances requiring the pressure of 
the city’s mains for their operation 
unless the premises are metered is 
reasonable. Johnson-Kahn Co. v. 
‘Thompson, 130 N.Y.S. 216, 73 Misc. 
103. 


[d] To prevent waste where pipes 
or appliances are out of repair. John- 
son-Kahn Co. v. Thompson, 130 N.Y. 
S..216, 73 Misc. 103. 

[e] Municipality furnishing wa- 
ter without charge for private fire 
protection may require the installa- 
tion of a meter, where the object is 
to prevent withdrawal for other pur- 
poses; nor is such regulation dis- 
criminatory where, although appli- 
cable to all, it has been enforced 
gradually. Shaw Stocking Co. v. 
Lowell, 85 N.E. 90, 199 Mass, 118, 18 
L.R.A.N.S. 746, 15 Ann.Cas. 377. 

[f] Administrative function.— 
Under statutes defining its authority, 
the placing of water meters upon 
pipes to private residences, except to 
prevent waste, is within the adminis- 
trative discretion of the board of 
public service and not within the leg- 
jslative power of the city council. 
Hutchins v. Cleveland, 29 Ohio Cir.Ct. 
697 [rev 4 Ohio N.P.N.S. 593]. 

85. Nogales Water Co. v. Neuman, 
100 P. 794, 12 Ariz. 306; Spring Val- 
ley Water-Works v. San Francisco, 22 
P. 910, 1046, 82’ Cal. 286, 16 Am.S.R. 
th6) 6 Wu. As 756: 

[a] Meter for joint use.—Where a 


tenant and a subtenant occupied a 
store building divided by a _ parti- 
tion, and each used water separately 
from the other, each was a “separate 
consumer,” within the meaning of an 
ordinance providing for the installa- 
tion of a water meter by the water 
company for the water consumed by 
each when demanded by any con- 
sumer, and the water company was 
not required in such case to furnish 
a meter for their joint use. Nogales 
Water Co. v. Neuman, 100 P. 794, 12 
Ariz. 306. 

86. Powell v. Duluth, 97 N.W. 450, 
91 Minn. 53. See Fire Dist. No. 2 
Waterworks v. Canney, 168 N.E. 159, 
269 Mass. 12 (where, to determine the 
amount of water used by defendant, 
it was necessary to subtract meter 
readings of a meter on adjoining 
property from the meter readings on 
defendant’s property, even if a stat- 
ute, entitling a water user to have a 
test of his meter to determine its 
accuracy, gave defendant the right to 
insist on a meter which would reg- 
ister only the water supply to him, 
the acceptance of water for six years 


without complaint waives such 
right). 
87. Powell v. Duluth, 97 N.W. 450, 


91 Minn. 58. 

88. Terre Haute Paper Co. v. Terre 
Haute Waterworks Co., 110 N.E. 85, 
62 Ind.Avp. 263 (a regulation for the 
installation of a water meter to meas- 
ure the water delivered to an auto- 
matic sprinkler system is unreason- 
able where the contract between the 
city and the water company contem- 
plated that water should be supplied 
without the use of meters). 


89. City of Galveston v. Kenner, 
(Civ.App.) 193 S.W. 208 [aff 240 S.Ww. 
894, 111 Tex. 484] (only one meter to 
a building). 

90. Anderson v. Berwyn, 135 Ill. 
App. 8; Cooper v. City of Goodland, 
102 P. 244, 80 Kan. 121, 23 L.R.A.N.S. 
410; Mallon v. Kansas City Water 
Com’rs, 128 S.W. 764, 144 Mo.App. 
104, 108. 

“Uniformity is a reasonable re- 
quirement.” Mallon v. Kansas City 
Water Com’rs, supra. 

91. Great Northern Ry. v. Brad- 
ford Corporation, 88 L.J.Ch. 101. 


$2. Specht v. Louisville Water Co., 
TS SIWee £42 i Alt! Key. ia ane bi iKiy. 0). 


1506. 


s8. Young v. City of Moultrie, 137 
S.E. 257,163 Ga. 829. 


94. Fire Dist. No. 2 Waterworks 
Ms Canney, 168 N.E. 159, 269 Mass. 
95. Cutting off supply for nonpay- 


ment generally see infra § 821. 

$6. Shiras v. Ewing, 29 P. 320, 48 
Kan. 170; Millville Improvement Co. 
v. Millville Water Co., 113 A. 516, 92 
N.J.Eq. 480; State v. Water Supply 
Co. of Albuquerque, 140 P. 1056, 19 
N.M. 27, U.R.A.1915A 242; Harbison 
v. Knoxville Water Co., (Tenn.Ch.A.) 
53 S.W. 993. 


97. State v. Water Supply Co. of 
Albuquerque, 140 P. 1056, 19 N.M. 27, 
L.R.A.1915A 242. See also cases in- 
fra this note. 


[a] Failure to pay for water ille- 
gally taken through unmetered pipe. 
Krumenaker vy. Dougherty, 77 N.Y.S. 
lh 74 App.Div. 452, 11 N.Y.Ann.Cas. 
a . 


b] Use of more than limited 
quantity without special permit.— 
Brass v. Rathbone, 40 N.Y.S. 466, 8 
er a 78 [aff 47% N:E..905;-153, Ney. 

Bas 


98. Arkansaw Water Co. v. Fur- 
nish, 1938 S.W. 80, 127 Ark. 585 (a mu- 
nicipal ordinance, authorizing the 
shutting-off of the water supply in 
ease of leaky fixtures, is repealed by 
an ordinance requiring the water 
company, where water is furnished 
at a flat rate, upon a consumer’s fail- 
ure to repair leaky fixtures, to install 
a meter, and does not authorize the 
company to shut off the water in the 
event of a leaking fixture, where the 
water is paid for at a flat rate). 


99. Johnson y. Belmar, 44 A. 166, 
58 N.J.Eq. 354 (although the control 
of the public water supply, and the 
sole right to cut it off, is in the bor- 
ough council, it has no right to cut 
off the water supply from a private 
consumer on account of his failure to 
comply with the ordinances of the 
board of health respecting open 
plumbing, in the absence of any reg- 
ulation of the borough council au- 
thorizing the cutting-off of the sup- 
ply as a penalty for such violation). 


1. Ten Broek v. Miller, 216 N.W. 
385, 240 Mich. 667, 55 A.L.R. 768. 


[a] Refusal to install septic tank. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 760-763] 


to comply are necessary.” 


[§ 761] (2) By State or Municipality as Govern- 
ment Agency*—(a) By State—aa. Subjects of Reg- 
ulation. The police power of the state extends not 
merely to regulating rates at which water is to be 
supplied to the public,‘ but to the regulation of other 
matters connected with the service.® The public 
service commission of the state has jurisdiction to 
pass upon the reasonableness of the rules of a water 
company regulating the conditions upon which serv- 
ice will be supplied to a customer. Where the public 
is affected indirectly, if at all, the authority of a 
commission to regulate the service of a water com- 
pany does not include the right to dictate the manner 
in which the company shall do business.*?. Where, by 
statute, a department of public utilities in deter- 
mining an applicant’s right to water, has jurisdic- 
tion of all rights involved, those of others as well as 
those of applicant, where the contract rights involv- 
ed are those of a municipality, although not an ap- 
plicant, the department may disregard such contrac- 
tual rights, if inconsistent with public necessity or 
appropriate action;® but, under a statute requiring 
grievances to be set forth, the state department is 
without jurisdiction to hear and determine matters 
involving a water company which are not set out in 
the complaint.® 


[§ 762] bb. Persons Subject to Regulation. A 
company, using its property to supply the inhabit- 


WATERS 


[67 C.J.] 1229 


ants of a municipality with water, invests su¢h 
property with a public interest and subjects its busi- 
ness to regulation.1° <A private manufacturing cor- 
poration, which does not hold itself out as ready to 
supply the public but merely furnishes water to a 
single consumer, does not thereby subject itself to 
public regulation as a public service company.'? The 
fact that a private corporation furnishes water to 
individuals without authority under its charter does 
not bring it within the jurisdiction of the commerce 
commission.+? 


Municipal waterworks, under certain provisions, is 
not subject to the jurisdiction of the public service 
commission.*? 


[§ 763] cc. Exercise of Power. The power to reg- 
ulate the water supply to the public is one which may 
be exercised by the legislature directly, or its exer- 
cise may be committed to a board or commission.!* 
To be valid, an order of a publi¢ service commission 
must be reasonable.t° It is unreasonable for the 
public service commission to make an order that the 
company cannot comply with.t® The state regulatory 
body is powerless to compel a company, after the 
complete abandonment to the public of all its prop- 
erty devoted to the supply of water, to resume oper- 
ations at a loss.1* 


Quality of water. A statute providing that per- 
sons, companies, or municipalities furnishing water 
beyond a certain extent for human consumption shall 


—Ten Broek v. Miller, 216 N.W. 385, 
240 Mich. 667, 55 A.L.R. 768. 

2. Van Alstyne v. Morrison, 77 S. 
W. 655, 33 Tex.Civ.App. 670 (that a 
consumer was using water for a bath 
tub without paying an extra charge 
did not justify the city in shutting 
off his water supply without notice 
and without giving him an opportu- 
nity to pay such charge, where it was 
neither expressly authorized by ordi- 
nance nor affirmatively adopted by 
the city council, and the failure to 
provide for such extra charge was 
due to an oversight of the chairman 
of the waterworks committee and not 
to any misrepresentation of the con- 
sumer). 

3. Generally see Public Utilities § 
20 et seq. 


4. See infra §§ 796-810. 
5. Yeatman v. Towers, 95 A. 158, 


126 Ma. 513. 
6 Panther Valley Water COi avis 
Public Service Commission, 70 Pa. 


Super. 8. 
Regulations of water company gen- 
erally see supra §§ 758-760. 


7. State ex rel. City of St. Joseph 
v. Public Service Commission, 30 S.W. 
(2d) 8, 325 Mo. 209. 


fa] Obtaining material and labor 
from holding company.—State ex rel. 
City of St. Joseph v. Public Service 
Commission, 30 S.W.(2d) 8, 325 Mo. 
209. 

8. Inhabitants of Town of Salis- 
bury v. Salisbury Water Supply Co., 
181 N.E. 194, 279 Mass. 204. 


9. North Pacific Public Service Co. 
vy. Kuykendall, 219 P. 834, 127 Wash. 
73 (necessity for meters and settling 
basin improperly considered where 
only the question of defective dis- 
tribution was involved). i 


10. Pennsylvania Chautauqua Vv. 
Public Service Commission of Penn- 
sylvania, 160 A. 225, 105 Pa.Super. 
160. See State v. Leavenworth City 


& Ft. Leavenworth Water Co., 140 P. 
103, 92 Kan. 227 (a waterworks com- 
pany engaged in supplying water toa 
city and a federal prison and other 
public and private institutions out- 
side the city is subject to the control 
of the nublic utilities commission of 
the state). 


fa] Educational and cultural de- 
velopment company operating water 
supply system (1) for a borough de- 
veloped on its own land renders ‘‘pub- 
lic service,’ subjecting the company 
to the jurisdiction of the public serv- 
ice commission. Pennsylvania Chau- 
tauqua v. Public Service Commission 
of Pennsylvania, 160 A. 225, 105 Pa. 
Super. 160. (2) Where such company 
supplies water to all the borough in- 
habitants at a uniform rate, whether 
or not stockholders, it is not a “mu- 
tual company,” within a possible ex- 
ception to the jurisdiction of the com- 
mission. Pennsylvania Chautauqua 
v. Public Service Commission of 
Pennsylvania, supra. 


11. Borough of Ambridge v. Pub- 
lic Service Commission of Pennsyl- 
vania, (Pa.Super.) 165 A. 47 (although 
not within the excluded classes speci- 
fied in a proviso of an act defining 
public service company). 


[a] “Others,” as used in proviso of 
an act providing that such act regu- 
lating public service companies shall 
not apply to the distribution of wa- 
ter by a producer, who is not other- 
wise a public service company, for 
the sole use of such producer or ten- 
ants of such producer, and not for 
sale to others, means at least two. 
Borough of Ambridge v. Public Serv- 
ice Commission of Pennsylvania, (Pa. 
Super.) 165 A. 47. 


12. Highland Dairy Farms Co. v. 
Helvetia Milk Condensing Co., 139 N. 
BE. 418, 308 Ill. 294 (although it may 
subject it to prosecution by the com- 
mission in a proper court proceeding). 


13. Youngman y. Commissioners of 


Waterworks in City of Erie, 110 A. 
174, 267 Pa. 490. 


14. Yeatman vy. Towers, 9 : 
126 Md. 513. Berg 


15. Wyoming Valley Water Suppl 
Co. v. Public Service Gommmissioli. 159 
A. 340, 104 Pa.Super. 432 (holding that 
where a mining company supplied wa- 
ter for an, extended period to a com- 
munity at a charge to those of the 
public not its tenants and was thus a 
de facto public service company and 
that where, upon such company ter- 
minating its mining operations, the 
future of the community was prob- 
lematical, it was unreasonable for 
the public service commission to or- 
der a water company supplying a 
neighboring community to undertake 
the supply in question, involving the 
laying of new pipes or a purchase or 
lease from the mining company of cer- 
tain parts of its plant, but that the 
mining company, which had appeared 
in the proceedings before the commis- 
sign, should continue to furnish wa- 
ter; nor could it set up its previous 
unlawful operation as a defense to 
such order, where the order of the 
commission would validate the opera- 
tion and where, besides, the mining 
company controlled a de jure water 
company for the purpose that had 
acne operated). See Public Utilities 


16. Elizabethtown Water Co. v. 
Board of Public Utility Com’rs, (N.J. 
Sup.) 119 A. 284. “It is like the order 
to make ‘bricks without straw,’ and 
this has been regarded as unreason- 
able from time immemorial.” Eliza- 
bethtown Water Co. v. Board of Pub- 
lic Utility Com’rs, supra. 


[a] Order requiring installation of 
meters which the company is finan- 
cially unable to perform. Elizabeth- 
town Water Co. v. Board of Public 
Utility Com’rs, (N.J.Sup.) 119 A. 284. 


17. Lyon & Hoag v. Railroad Com- 
pasion. 190: P. 7.95, 183.Calgi45, 11 A. 
de . 24 . 
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be guilty of maintaining a nuisance, unless the water 
supplied is the purest and most healthful procurable, 
no matter how pure and healthful the water actually 
supplied is, is an unreasonable exercise of the police 
power.7& 


[§ 764] (b) By Municipality. A city, granting a 
franchise to a water company supplying the city 
and its inhabitants with water, may enforce rea- 
sonable ordinances regulating the performance by 
the company of its duty to the inhabitants;'® but 
sueh ordinance, to be valid, cannot create new du- 
ties,2°>?1 5 


Change of rate under contract of municipality. 
A municipality, authorized to regulate its rates for 
water, cannot use its power to abrogate a valid 
contract under which it furnishes water to a con- 
sumer,?? although it may change the contract rate 
to meet changed conditions.?* 


Permit to open paved street. The rule of a mu- 
nicipality that when an application is made for wa- 
ter for premises on a paved street the water depart- 
ment will not furnish such water until applicant has 
obtained a permit from other officers in charge of the 
pavement of the streets is not unreasonable.*+ 


Quality of water.25 An ordinance prohibiting the 
sale for human consumption of water containing cer- 
tain elements or compounds as unwholesome must 
set up an accurate standard to be valid.?°® 


[§ 765] d. Actions?7—(1) Right of Action—(a) 
Against Municipality. Although the water service of 
a municipality is contingent upon compliance with 
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such reasonable rules and regulations as the proper 
officers may adopt,?8 their action is subject to the 
control of the courts where they discriminate or act 
unreasonably.2® Where an applicant for water sery- 
ice from a municipality sustains a special injury 
from the failure to perform a public duty, he may 
institute a mandamus proceeding.*° However, an 
omission to provide a pure and wholesome water 
supply, imposed upon a city for the convenience of 
the public, gives a citizen no cause of action to com- 
pel its performance, unless such action is given by 
statute.2!_ Where an implied contract exists on the 
part of the city to continue the supply of water,*? 
the consumer is entitled to injunctive relief restrain- 
ing the city from cutting off his supply as long as he 
pays its rates.2* Where a municipality operates its 
own waterworks, one is entitled to damages from the 
eity for the wrongful refusal of water.** 


Owner of building who has leased it for a term 
of years, and has paid the water rent, cannot com- 
plain of the action of the water commissioners in 
cutting off the water supply from the building be- 
cause the tenant did not comply with their regula- 
tions.?> 


[§ 766] (b) Against Water Company. A person 
who has the right to be supplied with water by a 
water company may enforce this right by manda- 
mus;°® he may prevent by injunction the eutting 
off or diminishing of his supply.87 A user of water 
in a municipality has a right to maintain an action 
to compel a water company to comply with the terms 
of its contract with the municipality for the benefit 


.of the inhabitants.?8 


18. Frost v. City of Los Angeles, 
183 P. 342, 181 Cal. 22, 6 A.L.R. 468. 

19. City of Joplin v. Wheeler, 158 
S.W. 924, 173 Mo.App. 590. 

20-21. City of Joplin v. Wheeler, 
supra. 

22. Tonawanda Board & Paper Co. 
v. City of Tonawanda, 190 N.Y.S. 874, 
880, 198 App.Div. 760. 


23. Tonawanda Board & Paper Co. 
v. City of Tonawanda, supra. 


“The village acted in an adminis- 
trative capacity as a private corpora- 
tion would act in making the contract. 
. . . It did not by making the con- 
tract surrender its governmental pow- 
er to regulate the rates.” Tonawanda 
Board & Paper Co. v. City of Tona- 
wanda, supra. 


24 Lee v. Leitch, 101 A. 716, 131 
Md. 30. 


25. Protection of water supply 
generally see Municipal Corporations 
§ 598. 

26. See rer Ellis, J., in Hyman v. 
Dillon, 84 So. 666, 668, 79 Fla. 673 (‘It 
is not within the power of a munici- 
pality in the exercise of its legislative 
function in behalf of the public health 
to declare that all water which con- 
tains a certain percentage of solid 
matter is unwholesome and unfit for 
use if such is not the hygienic fact’). 


27. Cross references: 


Actions for: 
Injuries incident to supply and use 
see infra §§ 843-848. 


Water rents and other charges see 
infra § 820. 

Water wrongfully taken sée infra § 
822. 


Recovery back of excessive amounts 
paid see infra §§ 827-832. 

Remedies for cutting off water supply 
for failure to pay water rents or 
other charges see infra §§ 825, 826, 
833, 834. 

Restraining enforcement of improper 
charges see infra § 824. 


28. See supra §§ 758-760. 


29. Reigle v. Smith, 134 A. 380, 287 
Pa. 30. 


30. Reigle v. Smith, supra. 

[a] In his own name.—Reigle v. 
Smith, 134 A. 380, 287 Pa. 30. 

Mandamus generally see Mandamus 
388 C.J. p 526. 


31. Oakes Mfg. Co. v. New York, 
120 N.Y.S. 796, 65 Misc. 97 [aff 125 
N.Y.S. 1030, 141 App.Div. 130, aff 99 
N.E. 540, 206 N.Y. 221, 42 L.R.A.N.S. 
286, rearg den 100 N.E. 414, 206 N.Y. 
749, 42 L.R.AN.S. 291]. 


32. See supra § 745. 


33. Delaware, L. & W. R. Co. v. 
City of Buffalo, 115 N.Y.S. 657 [aff 117 
N.Y.S, 1182, 1382 App.Div. 946]. 


34. Ginnings v. Meridian Water- 
works Co., 56 So. 450, 100 Miss. 507, 
Ann.Cas.1914A 540. 


85. Brass v. Rathbone, 40 N.Y.S. 
466, 469, 8 App.Div. 78 [aff 47 N.E. 
905, 153 N.Y.. 435]. 


- “The injury that might be produced 
by shutting off the water would be an 
injury to the occupant of the prem- 
ises, and not to the plaintiffs.” Brass 
vy. Rathbone, supra. 


36. Mahoney vy. American Land, 
ete; -CO.,."88), Pan26is, 2 CalsApp. 185s 
People v. New York Suburban Water 
Co.,.56 N.Y.S. 364, 38 App.Div. 413; 


Haugen v. Albina Light, ete., Co., 28 
P. 244, 21 Or. 411,14 L.R.A. 424; Poole 
v. Paris Mountain Water Co., 62 S.E. 
874, 81 S.C. 438, 128 Am.S.R. 928. See 
Robbins v. Bangor R., ete., Co., 62 A. 
136, 100 Me. 496, 1 L.R.A.N.S. 963 (al- 
though mandamus does not lie at the 
suit of an individual for the enforce- 
ment of those rights due him, in com- 
mon with the public at large, by a 
water company, it does lie when his 
personal and particular rights have 
been invaded beyond those that he en- 
joys as a part of the public). See 
also infra note 38 [b]. 


Mandamus generally see Mandamus 
38N Calpe 26. 

37. Lanning yv. Osborne, 76 F. 319: 
[aff 20 S.Ct. 860, 178 U.S. 22, 44 L.Ed. 
961]. See infra note 88 [a]. 


_Injunctions generally see Injunc- 
tions 32 C.J. p 1. 

38. Walton v. Proutt, 174 S.w. 
1152, 117 Ark. 388, L.R.A.1915D 917; 
Robbins v. Bangor R., etc., Co., 62 A. 
136, 1¢9 Me. 496, 1 L.R.A.N.S. 963; 
Pond v. New Rochelle Water Co., 76 
NE. 224; £83).INaY.. 880, ts EeRALN-S? 
958, 5 Ann.Cas. 504; Wood v. New 
York Interurban Water Co., 142 N.Y.S. 
626, 157 App.Div. 407; 
York Interurban Water Co., 184 N.Y. 
S. 833, 118 Misc. 459. 


[a] Injunction.—Pond v. New 


Rochelle Water Co., 76 N.E. 211, 183° 


Nee 330, 1 L.R.A.N.S. 958, 5 Ann.Cas. 


[b] 
gor R. & HE. Co., 62° A... 136, 100 Me, 
496, 1 L.R.A.N.S. 963. 

[ce] 
—Walton v. Proutt, 174 S.W. 1152, 117 
Ark. 388, L.R.A.1915D 917, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Baker v. New 


Mandamus.—Robbins v. Ban-- 


Suit in equity against receiver.. 


re 


is tid 
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Railroad that is party to an instrument whereby 
a water company in consideration of the grant of 
an easement for its pipe line is to furnish a supply 
of water for railroad purposes, elihough, under pro- 
visions of the constitution and a public utilities act 
vesting the regulation of railroads in a railroad com- 
mission, the former may apply to the commission 
for relief, it may also resort to an ordinary action 
for the enforcement of its rights under such in- 
strument.°®® 


[§ 767] (c) Against Third Persons. The owner 
of a-private service line, through which he receives 
water from a public service company, may by a suit 
in equity prevent the unauthorized tapping of the 
line by others.*° 


[§ 768] (d) Condition Precedent. If one entitled 
to service is refused, he need not go to the expense 
of installing a service line in order to perfect his 
right of action.41 


[§ 769] (2) Defenses. In the footnotes will be 
found precedents as to defenses held insufficient in 
an action against a municipality*? or a water com- 
pany*® based upon contracts to furnish water. To 
a petition attempting to enjoin a city from carrying 
out a regulation establishing a method of charging 
for water and setting out unlawful discrimination 
in that two methods were used, an answer setting 
up later regulations providing for a single method 
is good against demurrer.*# 


[§ 770] (3) Jurisdiction. A court of equity has 
jurisdiction in the case of the infringement of a 


39. Southern Pac. Co. v. Spring 47. 
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consumer’s legal right by a municipal waterworks.*° 
Where, by statute, certain courts have jurisdiction 
of a suit against a water company, upon complaint of 
a citizen, to enforce its duty to furnish pure water, 
the court is not deprived of such jurisdiction by 
the correction of the defect complained of before the 
final hearing.4® Where, by statute, a department 
of public utilities in determining an applicant’s right 
to water has jurisdiction of all rights involved, in- 
cluding the rights of the municipality of which ap- 
plicant is a resident, upon such application, although 
not the application of the municipality, the juris- 
diction of the department attaches, preventing the 
municipality from bringing suit thereafter in another 
forum, except to review the decision of the depart- 
ment pursuant to the statute providing for such 
appeal.** 


[§ 771] (4) Pleading.4® In proceedings for man- 
damus*? or an injunction,®® involving a supply of 
water, the rules of pleading applicable to such suits 
apply. Likewise, as to what must be proved in an 
action against a water company for breach of its 
contract to supply a private consumer, the rules ap- 
plicable to contracts generally apply.°+ 


[§ 772] (5) Evidence®*—(a) Burden of Proof. 
The rules relative to the burden of proof in a suit 
for an injunction generally®? apply to a suit for 
an injunction to compel a city, operating its own 
waterworks, to furnish water.°4 


[§ 773] (b) Admissibility. The general rules rel- 


power to continue to serve persons 


Valley Water Co., 159 P. 865, 173 Cal. 
291. 

40. Stifel v. Hannan, 123 S.E. 673, 
95 W.Va. 617. 

41. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61 [mod Birming- 
ham Water Co. v. Brooks, 76 So. 515, 
16 Ala.App. 209]. 

42. Van Alstyne v. Morrison, 77 S. 
W. 655, 33 Tex.Civ.App. 670 (the ac- 
tion of a city in violating its contract 
to furnish a citizen with water and 
shutting off his supply is not justified 
by the fact that the citizen drained 
his water into the street, and there- 
by created a nuisance). 


43. See cases infra this note. 


[a] Forfeit of charter.—That a 
water company, under contract to sup- 
ply water, has forfeited its charter, 
although a bar to a decree of specific 
performance, is no bar to an action 
for damages for failure to furnish 
such water. Coulter v. Sausalito Bay 
Water Co., 10 P.(2d) 780, 122 Cal.App. 
480. 

{b] Inability to maintain pressure, 
due to the fact that the water taps of 
other consumers were left open to 
prevent freezing of pipes, in violation 
of the regulations of the water com- 
pany, is insufficient as a defense to 
an action for damages for breach of 
contract. Whitehouse v. Staten Is- 
Jand Water Co., 91 N.Y.S. 544, 101 App. 
Div. 114. 


44. Rogers v. Cincinnati, 32 Ohio C. 
A. 394. ; 
45. Youngman vy. Commissioners of 


Waterworks in City of Erie, 110 A. 
174, 267 Pa. 490. 

Jurisdiction generally see Equity §§ 
7-149. 

46. City of New Castle v. City of 
New Castle Water Co., 95 A. 534, 250 
Pa. 341. 


bury v. Salisbury Water Supply Co., 
181 N.E. 194, 279 Mass. 204. 


48. Generally see Pleading 49 C.J. 


p 1; Equity § 374 et seq. 
49. See case infra this note. 
[a] Petition held sufficient.—Al- 


though a petition for a writ of man- 
date to compel a water company to 
furnish plaintiff with a supply of wa- 
ter contains no averment in direct lan- 
guage that defendant is in control of 
a public use or that plaintiff is a bene- 
ficiary thereof, the petition is not sub- 
ject to demurrer where the facts set 
forth sufficiently show that defendant 
is in control of a public use and that 
plaintiff is a beneficiary. Mahoney v. 
American Land & Water Co., 83 P. 267, 
2 Cal.App. 185. 


[b] Defect of petition supplied by 
answer.—If there is any defect in a 
petition for a writ of mandate to com- 
pel a water company to furnish plain- 
tiff with a supply of water in that 
plaintiff fails to allege that defend- 
ant is in charge of a public use, such 
defect is sufficiently supplied by the 
answer of defendant alleging facts 
which show that it is in charge of a 
public use. Mahoney v. American 
Land & Water 'Co., 83 P. 267,.2 Cal! 
App. 185. : 


‘Pleadings in mandamus generally 
see Mandamus §§ 572-641. 


50. See case infra this note. 


[a] Allegations of complaint held 
insufficient.—In a suit for an injunc- 
tion by certain inhabitants of a mu- 
nicipality whose water supply has 
been purchased by another municipal- 
ity, allegations, not that the latter is 
about to divert, but may divert, if the 
necessities of its own inhabitants de- 
mand it, such water supply, and mere 
conclusions, based on the theory that 
the latter municipality is without 


without its limits, are insufficient to 
warrant the issuance of an injunction 
against diversion. Orcutt v. Pasa- 
om Land, ete.,.\Co., 93 P. 497,152 Cals 
599. 

Pleadings in suits for injunction 
gonerally see Injunctions §§ 528-577. 


51. See case infra this note. 


[a] Relation between water com- 
pany and city with respect to supply 
of water.—Averments in the com- 
plaint that defendant was engaged in 
the water supply business, and that it 
had undertaken to supply water to the 
city, of which plaintiff was a resident, 
for public use and to the inhabitants 
for private use, did not render it nec- 
essary to show by the written con- 
tract the relation between the water 
company and the city, if there was 
such a contract, inasmuch as it was 
collateral to the contract breached. 
Birmingham Water Works Co. v. Fer- 
guson, 51 So. 150, 164 Ala. 494. 

What must he proved in action on 
contract generally see Contracts § 906. 


5 OeE Generally see Evidence §§ 14— 


53. See Injunctions § 579. 


54. Sturgeon v. City of Paris, 122 
S.W. 967, 58 Tex.Civ.App. 102. 


[a] Use of water for flowers, 
shrubs, and trees under regulations.— 
Where a city has the right, in the 
exercise of its general power, to con- 
trol and conserve its water supply, 
and to make reasonable regulations 
as to the purposes for which water 
shall be supplied to consumers, one 
who seeks to compel the city to fur- 
nish him water for his land, on which 
are only flowers, shrubs, and trees, 
must plead and prove that such use 
of the water is permitted. Sturgeon 
v. paates 122 S.W. 967, 58 Tex.Civ.App. 
102. 
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ative to the admissibility of evidence®® apply to an 
action against a municipality®® or water company®? 
for failure to furnish water to a consumer. 

[§ 774] (c) Weight and Sufficiency. The general 
rules as to the weight and sufficiency of evidence®® 
apply to suits or actions involving the supply of 


water to a private consumer.®® 


[§ 775] (6) Trial®°—(a) Questions of Law and 
In accordance with the general rule,*! in an 
action against a water company for breach of an [§ 
alleged oral contract to supply water, whether or 
not the contract existed was a proper question for 
the jury.°? .It cannot be said as a matter of law 
that it was not a willful and wanton act to cut off 
a consumer’s water supply without notice and with 
knowledge of the probability of damage.*? 
the tenant of premises has been refused a further 
supply of water because of nonpayment of rates®+ 
and his cotenant applies for such service, it is a 
question for the jury whether such application is 


Fact. 


made in good faith.*® 


55. See Evidence § 89 et seq. See 
also Contracts §§ 960-975. 


56. Merryman v. Baltimore City, 
138 A, 424, 153 Md. 419. 


[a] Evidence held admissible.—(1) 
City’s customary procedure on appli- 
eation for water supply. Merryman 
v. Baltimore City, 138 A. 424, 153 Md. 
419. (2) Procedure of clerk in bureau 
of water supply on plaintiff's applica- 
tion for water supply customary. 
Merryman-y. Baltimore City, supra. 
(3) Testimony of plaintiff that he had 
not received letter which the city 
claimed to have mailed him concern- 
ing his application for a water sup- 
ply. Merryman v. Baltimore City, su- 
pra: (4) Rules of the water depart- 
ment, where the city contended its 
delay was due to the lack of an ade- 
quate main. Merryman v. Baltimore 
City, supra. (5) Where the city con- 
tended that it was not required to 
make connections except to the main, 
that the city did not construe a water 
pipe in a street as a main. Merry- 
man v. Baltimore City, supra. (6) 
In anvaction against a city for dam- 
ages resulting from its delay in sup- 
plying water, what plaintiff did on 
returning from a trip and finding that 
the water connection had not been 
made pursuant to his application. 
Merryman y. Baltimore City, supra. 

57. See cases infra this note. 

[a] Evidence held admissible.—(1) 
Distance and condition of passway to 
spring. Alabama Water Co. Vv. 
Knowles, 124 So. 96, 220 Ala. 61.' (2) 
Parol evidence that defendant was 
supplying water and was the only wa- 
ter company in the city, although a 
written contract between the water 
company and the city defined the 
rights and duties of the former. 
Birmingham Water Works Co. v. Fer- 
guson, 51 So. 150, 164 Ala. 494. 


58. See Evidence §§ 1730-1806. 
See also Contracts §§ 976-986; In- 
junctions §§ 581-582; Mandamus § 673. 


59. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
Obligation to supply water to those 
similarly situated. Allen v. Park 
Place Water, Light & Power Co., (Tex. 
Civ.App.) 266 S.W. 219. (2) Consum- 
er’s use of water warranted discon- 
tinuance of service. Kimball v. 
Northeast Harbor Water Co., 78 A. 
865, 107 Me. 467, 32 L.R.A.N.S. 805 
(operation of elevator). (3) Damage 
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[§ 776] (b) Instructions. 
tive to instructions®® apply to actions for breach of 
the duty to furnish water.®* 

[§ 777] (7) Judgment or Decree.°* 
relative to decrees of equity in suits for an injune- 
tion®® or specific performance,’ and to judgments in 


° 


[§§ 773-778 


The general rules rela- 


The rules 


applications for a writ of mandamus," apply to such 


water. 


Where 


sired result.*+ 


778| (8) Damages.*? 
habitant of a municipality to whom it owed the duty 
of supplying water have such water, a water company 
is able in damages for whatever injury he may have 
sustained as a proximate result of the breach.7* The — 
liability of a water company for failure to furnish 
water fit for drinking and bathing is not measured 
by whatever consumer has elected to pay in order 
to secure wholesome water from other sources, but 
only by the reasonable cost of accomplishing the de- 
Relative to the amount awarded-for 


suits or proceedings when involving the supply of 


In refusing to let an in- 


improperly shutting off the supply of water, certain 


due to delay_in furnishing water. 
Merryman v. Baltimore City, 138 A. 
424, 153 Md. 419. 


[b] Evidence held insufficient to 
show unreasonable waste in an action 
to restrain the discontinuance of 
plaintiff’s water supply. J. N. Mat- 
thews Co. v. Buffalo, 126 N.Y.S. 596. 


60. Generally see Trial §§ 313-359. 
61. See Contracts § 988. 


62. Birmingham Water Works Co. 
v. Ferguson, 51 So. 150, 164 Ala. 494. 


63. Alabama Water Service Co. v. 
Johnson, 187 So. 439, 223 Ala. 529. 


_ 64. Nonpayment as ground for cut- 
ting off supply see infra § 821. 

65. Ginnings v. Meridian Water- 
works Co., 56 So. 450, 100 Miss. 507, 
Ann.Cas.1914A 540. 


66. See Trial §§ 460-777. 
Contracts §§ 1019-1031. 


67. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61. 


[a] Instruction held erroneous.— 
Where a complaint is limited to the 
breach of duty in refusing plaintiff’s 
application for water service, an in- 
struction to determine whether there 
was any wrongful cutting off or 
wrongful failure to furnish water is 
erroneous, Alabama Water Co, v. 
Knowles, 124 So. 96, 220 Ala. 61. 


See also 


68. Generally see Judgments 38 C. 
yeep 1042. See also HBquity §§ 820- 

69. See case infra this note. 

[a] Mandatory injunction.—(1) 


Under a statute authorizing an in- 
junction to restrain the continuance 
of an act, an injunction to restrain 
the cutting off of water may also re- 
quire the trustees of the town to 
cause the water to flow through the 
pipes in the same manner as it did 
prior to the act complained of. Wau- 
bay Motor Sales Co. v. Lasell, 143 
N.W. 272, 32 S.D. 390. (2) Under an 
injunction commanding the trustees 
of a town to cause the water to flow 
in the same manner as it did before it 
was shut off, the trustees are under 
obligation to take active steps to 
restore the flow. Waubay Motor 
Sales Co. v. Lasell, supra. 


Injunction decrees generally see In- 
junctions § 618 et seq. 

70. See cases infra this note. 

[a] Decree held proper.—Where a 


bill had been filed against a water 
company, alleging that the water fur- 
nished was impure and was the cause 
of typhoid fever, and the evidence 
showed that the water was polluted, 
a decree directing the company to 
provide a sufficient supply of pure wa- 
ter and to file a statement within a 
certain specified time showing what 
it proposed to do in order to comply 
with certain acts regulating the pub- 
lic water supply was properly ren- 
dered. Peffer v. Pennsylvania Water 
Co. 0 An. 870.221) Pans5 Se 


[b] Modification of decree.— 
Where a municipality is under no ob- 
ligation to supply consumers with 
water beyond its limits but, doing so 
as to some, must do so as to others 
similarly ‘situated, the decree com- 
pelling such performance, if liable to 
a construction giving a right to water 
to plaintiff where a policy of discon- 
tinuance as to all is put in force, 
must be modified to provide such right 
only as long as others similarly sit- 
uated are supplied. Reigle v. Smith, 
134 A. 380, 287 Pa. 30. 


Decree in suits for specific per- 
formance generally see Specific Per- 
formance § 574 et seq. 


71. See case infra this note. 


[a] Judgment held proper.— 
Where the petition in an action to 
compel a water company to furnish 
plaintiff with water prayed for a writ 
of mandate that the company furnish 
such water during a specified month 
and thereafter as long as he should 
comply with its rules and regulations, 
a judgment directing defendant to 
furnish water after the _ specified 
month so long as plaintiff should com- 
ply with the conditions upon which 
its obligation is based is proper, al- 
though plaintiff does not aver in his 
petition that he is entitled to the wa- 
ter beyond the specified month. Ma- 
honey vy. American Land & Water Co., 
83 Pi, 267, 12) Cal Appi 1855 


Judgment in mandamus proceeding 
generally see Mandamus §§ 692-705. 
72. Generally see 17 C.J. p 699. 


73. Crumley v. Wautauga Water 
Co., 41 S.W. 1058, 99 Tenn. 420. 


74. Vansant v. Ashland Water- 
works Co., 255 S.W. 132, 200 Ky. 586. 
[a]. For example, the cost of a fil- 


ter. Vansant v. Ashland Waterworks 
Co;,, 255 S.W,. 132, 2005 Keye 586. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 778-781] 


sums, under the circumstances, have been held exces- 
sive‘® or not excessive."® 


Inconvenience and annoyance in obtaining water, 
resulting from the shutting off of the supply’’ or the 
refusal to supply water upon application,*® in con- 
nection with proof of pecuniary loss or the loss of 
time and labor in securing water elsewhere form 
an item of recoverable damages. 


[§ 779] 3. To Water Companies. Under certain 
cireumstances, a municipality supplying a water com- 
pany,’® or a water company supplying another,®° 
may refuse to furnish water. 


[§ 780] 4. Free Supply or Nominal Charge*!— 
a. By Municipality—(1) In General. <A city own- 
ing 1ts own waterworks may furnish water for mu- 
nicipal or charitable purposes free.’ Likewise, a 
city in donating water to a state institution free is 
not discriminating unjustly against consumers who 
must pay rates.8° However, under a statute author- 
izing a municipality with a waterworks system of its 
own to assess such rates for the use of the water 
supplied by the waterworks as the common council 
or board of trustees shall deem just and expedient, 
it has been held that a city cannot agree to furnish 
water for a nominal sum to a state institution in 
consideration of its location within the city.§* 
Where there has been a concession of free water 
in acknowledgment of the gift of certain lands, and 
where, by statute, a water district is directed to 
assume all the obligations of its predecessor, such 
district must continue the gratuitous supply.®® 
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Where a hospital is entitled to free water under a 
will establishing a water system, a water district 
succeeding to the rights of such system is bound by 
the legacy.8* Publi¢ institutions which do not be- 
long to the city are not entitled as a matter of right 
to be supplied with water free of charge by the 
board of water commissioners.*? 


Supply to private consumers. A city, authorized 
to erect waterworks and determine rates, cannot, 
without discrimination against other users, furnish 
water without charge to a private consumer as an in- 
ducement to industry.®&® 


Prescriptive right to free supply. Where a school 
district claimed a right to receive free water from 
a borough by virtue of exemption from taxation, not 
by the assertion of rights hostile to the borough, it 
acquired no prescriptive right to the gratuitous use 
of water.®°® 


Purchase of plant of water company. A city, pur- 
chasing the plant but not the franchise of a water 
company, does not assume the duty of furnishing a 
free supply of water imposed upon the company 
by its franchise from the legislature;°® nor does the 
purchase of the plant of a water company, under con- 
tract with the city to furnish water without charge 
to publie schools, impose upon the city itself the ob- 
ligation to continue to supply such water without 
charge.®? 


[§ 781] (2) Statutory and Charter Limitations on 


Right To Charge. The legislature, in the absence of 
any constitutional limitation,®? may prohibit a mu- 


75. Vicksburg Waterworks Co. v. 
Dutton, 53 So. 537, 98 Miss. 209. 


[a] Five hundred dollars for ac- 
tual and punitive damages will be 
reduced to one hundred dollars, where 
three or four hours after the supply 
was cut off by an employee of the wa- 
ter company, due to gross inatten- 
tion to his duty, the manager offered 
to reconnect the premises, but the 
eustomer declined to permit that to 
be done. Vicksburg Waterworks Co. 
v. Dutton, 53 So. 537, 98 Miss. 209. 


76. Ten Broek vy. Miller, 216 N.W. 
385, 240 Mich. 667, 55 A.L.R. 768. 


[a] One thousand dollars where a 
cottager, his light and water service 
cut off, could not rent his cottages. 
Ten Broek v. Miller, 216 N.W. 385, 
240 Mich. 667, 55 A.L.R. 768. 


77. Birmingham Water Works Co. 
v. Ferguson, 51 So. 150, 164 Ala. 494. 


[a] “Annoyance” and “inconven- 
ience” equivalent.—There is no sub- 
stantial difference. Birmingham Wa- 
ter Works Co. v. Ferguson, 51 So. 150, 
164 Ala. 494. 


“Annoyance” 3 C.J. p 194. 
“Inconvenience” 31 C.J. p 406. 


78. Alabama Water Cor Vv. 
Knowles, 124 So. 96, 220 Ala. 61. 


79. Richards v. City of Portland, 
255 P. 326, 121 Or. 340 (where a city 
in supplying water companies beyond 
its limits is not acting as a public 
utility but merely disposing of sur- 
plus water, in the absence of any 
contractual obligation to the contrary, 
it may impose the requirement of 
storage reservoirs upon such com- 
panies as a condition of such supply). 


80. San Diego Water Co. v. San 
Diego Flume Co., 34 P. 656, 100 Cal. 
43 (where two water companies, one 
owning a water supply conducted to 
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the limits of a city and the other a 
system of pipes for conducting the 
water through the city, enter into a 
contract to distribute the water and 
divide the proceeds, after deducting 
operating expenses, including neces- 
sary extensions of the water pipes, 
which extensions are to be deter- 
mined by the presidents of the com- 
panies, who are to be trustees of the 
properties, the company owning the 
pipes has no right to lease its prop- 
erty and sell to the lessee a certain 
amount of the water of the company 
owning the water supply, the lease 
containing a certain provision for the 
extension of the water pipes, differing 
from that of the original contract be- 
tween the two companies, and, where 
the company owning the pipes insists 
upon its rights under the lease, the 
other may refuse to furnish water). 


81. Right to charge generally see 
infra § 785. 
§ Pie ee of water rents see infra 
'82. Preston v. Water Commission- 
ers, 76 N.W. 92, 117 Mich. 589; Con- 
solidated Ice Co. v. City of Pitts- 
burgh, s Les CAM eb 44 rN onial, Pa.0bb8s 
Twitchell v. Spokane, 104 P. 150, 55 
Wash. 86, 1383 Am.S.R. 1021, 24 L.R. 
ALN:S. 290: 

Donation generally see Municipal 
Corporations § 2104. 


83. Fretz v. City of Edmond, 168 
P. 800, 66 Okl. 262, L.R.A.1918C 405. 


[a] Where state normal school, lo- 
cated within the city, is to be sup- 
plied with a certain quantity of wa- 
ter free of charge, “the support of 
the institution must be for the public 
good.’ Fretz vy. City of Edmond, 168 
F. 800, 66 Okl. 262, L.R.A.1918C 405. 


84. Eastern Illinois State Normal 
School v. City of Charleston, 111 N. 
EB. 573, 2712 Ill. 602, U.R.A.1916D 991 


[dist City of Chicago v. University of 
Chicago, 81 N.E. 1138, 228 Ill. 605, 10 
AnnN.©as’ 669. (atte 13h wil Appelson) ae 


85. La Sagrada Orden, etc. v. Met- 
aioe Water Dist., 44 Philippine 

86. San Juan de Dios Hospital y. 
Metropolitan Water District, 54 Phil- 
ippine 174. 

[a] Nurses’ home included.—San 
Juan de Dios Hospital v. Metropoli- 
tan Water District, 54 Philippine 174. 


87. See cases infra this note. 


[a]. House of correction, although 
the city has t6 pay the expenses if 
found to exceed the earnings, is not 
a public institution belonging to the 
city and as such entitled to be sup- 
plied with water free of charge. De- 
troit v. Detroit Water Com’rs, 66 N. 
W. 377, 108 Mich. 494, 31 L.R.A. 463. 

[b] Public schools, under’ the 
control of a board that, while coex- 
tensive with the city, is a distinct en- 
tity, have no right to a free supply 
of water. Detroit Water .Com’rs v. 
Detroit Bd. of Education, 100 N.W. 
455, 1387 Mich. 245. 


88. American Aniline Products v. 
City of Lock Haven, 135 A. 726, 288 
Pa. 420, 50 A.L.R. 121. 


[a] “There is no difference in this 
respect between a municipality deal- 
ing in a commodity of a public in- 
terest, and a public service company 
dealing in a commodity of a similar 
nature.” American Aniline Products 
v. City of Lock Haven, 135 A. 726, 727, 
288 Pa. 420, 50 A.L.R. 121. 


89. School Dist. of Bedford Bor- 
ough v. Schnably, 89 Pa.Super. 486. 

90. Mobile v. Mobile County, 53 
So. 793, 169, Ala. 539. 

91. Board of Trustees of Hender- 
son Graded Schools v. City of Hen- 
derson, 146 S.B. 808, 196 N.C. 687. 


92. See infra text and notes 96-38. 
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nicipality or the trustees of a municipal waterworks 
from making any charge for water supplied to certain 
institutions,®? such as churches,®* or a state hos- 
pital.®> <A statute, in so far as it imposes the ob- 
ligation of furnishing free water service to charitable 
institutions upon municipalities owning or operat- 
ing waterworks, discriminates against them and is 
to that extent invalid, where a subsequent constitu- 
tional provision authorizes municipal corporations to 
acquire and operate waterworks free from any such 
restriction.°® Likewise, a statute prohibiting a mu- 
nicipality or its waterworks from making a charge 
for supplying water to public school buildings®’ or 
against the fire department for supplying or install- 
ing fire hydrants®* is a violation of the rights con- 
ferred upon municipalities by the constitution of 
the state and void: While water rates may not be, 
strictly speaking, taxes,®® for the purpose of constru- 
ing an exemption statute, regular water rates must 
be deemed to be in the nature of a general tax and, 
inasmuch as exemptions from taxation of a general 
nature are not favored,! a statute authorizing such 
exemption will be strictly construed.? A provision 
in the charter of a city that water is to be sup- 
plied without charge to “the several hospitals, or- 
phan asylums and all other charitable and benevo- 
lent corporations, societies, and institutions” is limit- 
ed to the class specifically named. A city water 
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board, in the absence of an express provision in the 
charter requiring the city or its departments to 
pay water rents, cannot charge the city or any de- 
partment for water.* 


[§ 782] b. By Water Company—(1) Under Stat- 
ute. The legislature may require water companies to 
furnish the municipalities in which they exercise 
their franchises water for public purposes without 
charge.® A city cannot object to a change in the 
statutory obligations of water companies which re- 
lieves them of a duty to furnish water without charge 
for extinguishing fires and imposes upon them the 
duty to furnish such water at reasonable rates.® 


[§ 783] (2) Under Contract.? Where a city is 
authorized to contract for a water supply,® it may 
stipulate that no charge shall be made for city pur- 
poses,® or it may require the water company to fur- 
nish a free supply to public institutions.1° Thus, 
it is within the contractual powers of a municipal 
corporation, after providing for all its own uses, to 
take within its benefits, without additional cost to 
it, another public corporation.t+ Likewise, a mu- 
nicipality, leasing its waterworks, may stipulate with 
the lessee for a free supply to certain public institu- 
tions.1? Accordingly, a municipality, under its con- 
tract with the water company, may provide that no 
charge shall be made for water furnished for the 
purpose of extinguishing fires,t® for -sprinkling 


93. See infra text and notes 94, 95. 


94. Bay Ridge Reformed (Dutch) 
Church v. City of New York, 146 N.Y. 
S. 1014, 162 App.Div. 49. 


[a] Includes water for operation 
of organ, where the statute provides 
that the city must furnish water free 
of charge ‘‘for all purposes for which 
it is now used’”’ and, at the time of 
the enactment of the statute, a church 
organ, operated by water, was in use. 
Bay Ridge Reformed (Dutch) Church 
v. City of New York, 146 N.Y.S. 1014, 
162 App.Div. 49. 


95. Gallipolis v. Gallipolis Water 
ares, 4 Ohio S.&C.P. 101, 2 Ohio N.P. 
161. 


96. Village of Euclid v. Camp Wise 
Ass'n, 131 N.E. 349, 102 Ohio St. 207. 


97. Board of Education of City 
School Dist. of Columbus v. City of 
Columbus, 160 N.E. 902, 118 Ohio St. 
295 [overr City of Hast Cleveland v. 
Board of Education of City School 
Dist. of Hast Cleveland, 148 N.E. 350, 
112 Ohio St. 607; City of Hast Cleve- 
jand v. Board of Education of City 
School Dist. of Hast Cleveland, 157 N. 
W575, 25 Ohio App. 192']. 


98. Alcorn v. Deekebach, 166 N.E. 
597, 31 Ohio App. 142. 


99. See infra § 784. 


1. See Taxation § 396. 


2. In re Young Women’s Chris- 
tian Assoc. of Brooklyn, 141 N.Y.S. 
138, 156 App.Div. 295 [aff 102 N.H. 
TAT S52 09) Ney 25:34). 


[a] Building schoolhouse includ- 
ed.—A statute exempting schoolhous- 
es belonging to a school district from 
taxation includes within the scope of 
exemption a charge for water sup- 
plied by the borough and used in 
building a schoolhouse. Emaus_ v. 
Emaus School Dist., 12 Pa.Co. 349. 


{b] Institution held not exempt.— 


(1) A statute providing for the fur- 
nishing of water without charge to 


For later cases, developments and changes in the law see Annotations, sarne title and section number. 


certain institutions, essentially char- 
itable, including institutions for the 
protection or shelter of females, does 
not include the Young Women’s Chris- 
tian Association merely because the 
amount received for board and lodg- 
ing in its building is less than the 
cost of maintenance. In re Young 
Women’s Christian Ass’n of Brook- 
lyn, 141 N.Y.S. 138, 156 App.Div. 295 
[aff 102 N.E. 1118, 209 N.Y. 534]. (2) 
Under a statute exempting the prop- 
erty of “social settlements” from wa- 
ter charges, the Young Women’s 
Christian Association is not included. 
In re Young Women’s Christian Ass’n, 
141 N.Y.S. 260 [aff 142 N.Y.S.\ 1151, 
158 App.Div. 908]. (3) ‘Social set- 
tlement”’ see Social 58 C.J. p 783. 


3. People v. Willis, 52 N.Y.S. 739, 
23 Misc. 545 [aff 53 N.Y.S. 1111, 32 
App.Div. 626]. 


[a] Does not include Young Men’s 
Christian Association, although it is 
both charitable and benevolent. Peo. 
Vv. Willis, 52 N.Y:S. 739, 23 Mise. 545 
[aff 53 N.Y.S. 1111, 32.App.Div. 626]. 


4. People v. Barrows, 124 N.Y.S. 
270, 140 App.Div. 24 [aff 97 N.E. 1113, 
204 N.Y. 664]. 


5. Boise City v. Artesian Hot, etc., 
Water Co., 39 P. 562, 4 Idaho 351 [mod 
39 P. 566, 4 Idaho 392]; Bellevue Wa- 
ter Co. v. Bellevue, 35 P. 693, 3 Idaho 
739; Detroit Water Com’rs v. Detroit 
Citizens’ St. R. Co., 90 N.W. 657, 91 
N.W. 171, 131. Mich. 1. See Spring 
Valley Water Works v. San Francis- 
co, 61 Cal. 18 (statutory provision re- 
quiring free supply to municipalities 
for certain purposes abrogated by the 
constitution of 1879); Spring Valley 
Water Works v. San Francisco, 52 
Cal. 111 (under a statute requiring a 
water company to furnish water to a 
municipality without charge “in case 
of fire, or other great necessity,’ and 
authorizing reasonable charges for 
water to be furnished the inhabitants 
“for family uses,’ the company may 
charge a municipality for water sup- 


plied for drinking, cooking, lavation 
and similar uses to the inhabitants or 
occupants of the various institutions, 
penal or charitable, established by or 
under the control of the city or coun- 
ty government); Smith v. Dedham, 10 
N.E. 782, 144 Mass. 177 (a statute giv- 
ing towns the right to take water 
without remuneration from _ public 
aqueduct companies does not apply 
to a water company organized under 
a special act). 


, 6 Boise Artesian Hot & Cold Wa- 
ter Co. v. Boise City, 33 S.Ct. 997, 230 
U.S. 84, 57 L.Ed. 1400. 


_[a] Reason for rule.—‘“Such mu- 
nicipalities are mere emanations 
from the state, exercising such pub- 
lic power as the state chooses to 
grant.” Boise Artesian Hot & Cold 
Water Co. v. Boise City, 33 S.Ct. 997, 
230 U.S. 84, 94, 57 L.Ed. 1400. 


_ 7 Included in extension of orig- 
inal contract see supra § 692. 

8. See supra § 682. 

9. Water Supply Co, of Albuquer- 
que vy. City of Albuquerque, 128 P. 
CU LN NLA S22 Oye, Ao) AGN Sam ao Or 
See cases infra text and notes 13-15. 

10. Le Mars Independent School 
Dist. v. Le Mars City Water, etc.} Co., 
107 N.W. 944, 181 Iowa 14, 10 L.R.A. 


N.S. 859. See cases infra text and 
notes 16-18. 
11. Henderson Water Co. vy. Hen- 


derson Graded Schools, 
WO ING Ca lide 


[a] That schools are controlled by 
another corporate body does not en- 
able the water company to avoid the 
requirement of its contract with the 
municipality that it furnish free wa- 
ter to schools. Henderson Water Co. 
v. Henderson Graded Schools, 65 S. 
BY O27 eb IS NCO eel 


65 S.E. 927, 


12. St. Patrick’s Church Soc. y. 
reps 124 N.Y.S. 705, 68 Misc. 

(. 

13. Spring Valley Water Works y. 


San Francisco, 52 Cal. 111; San Fran- 


i 


§ 783] 


streets, watering parks, flushing sewers, and other 
municipal uses,‘* and for a public fountain for wa- 
tering animals;'° and it may stipulate for a free 
parochial schools,** 
At common law, 
free supply of water to a municipality is not illegal 
as discriminating against other users;1® nor is a 
contract to supply a city with water for a certain 
rental for a period of twenty years, and thereafter 
the supply to be free, illegal as a discrimination by a 
public utility, where the permanent supply is paid 


supply to schools,?® ineluding 
and churches.!$ 


-cisco v. Spring Valley Water Works, 
39 Cal. 473; Boise City v. Artesian 
Hot, etc., Water Co., 39 P. 562, 4 Ida- 
ho 351 [mod 39 P. 566, 4 Idaho 351]; 
Walton Water Co. v. Village of Wal- 
ton, 143 N.E. 786, 238 N.Y. 46 a 
den 144 N.E. 889, 238 N.Y. 555 


[a] Consideration held Gates 
—There is sufficient consideration for 
the promise of a water company to 
furnish a municipality with water for 
fire protection where the company 
had some benefit in bargaining for 
the control of the hydrants and the 
privilege of keeping them in the 
streets after the village wished to 
disconnect them; “at any rate, there 
was a detriment to the village from 
the promise that they would be suf- 
fered to remain.” Walton Water Co. 
v. Village of Walton, 143 N.E. 786, 
788, 238 N.Y. 46 [rearg den 144 N.E. 
889, 238 N.Y. 555]. 


14. Hawes v. Contra Costa Water 
Co,,211 F.Cas No..6,285; 27 -Reporter 
100, 5 Sawy. 287 [aff 104 U.S. 450, 26 
L.Ed. 827]; Spring Valley Water 
Works v. San Francisco, 52 Cal. 111; 
Detroit Water Com’rs v. Detroit Citi- 
zens’ St. R. Co., 90 N.W. 657, 91 N.W. 
171, 131 Mich. 1. See Los Angeles 
Water Co. v. Los Angeles, 55 Cal. 176 
(a lease of its waterworks by a mu- 
nicipality to a water company, under 
which the latter was only to take and 
be paid only for water to be supplied 
the inhabitants for domestic uses did 
not authorize a charge for water used 
by the municipality for sprinkling the 
streets). 


15. Water Supply Co. of Albuquer- 
que v. City of Albuquerque, 128 P. 
48, 17 ANIM 32'67043" LERAACN.S: 1439. 


[a] “Domestic use,’ which the 
city under its contract with the wa- 
ter company could not furnish wa- 
ter for, does not include the tempo- 
rary quenching of the thirst of ani- 
mals while engaged in labor upon 
the streets. Water Supply Co. of Al- 
buquerque v. City of Albuquerque, 
128 P. 77, 17 N.M. 326, 43 L.R.A.N.S. 
439. 


16. Le Mars Independent School 
Dist. v. Le Mars City Water, etc., Co., 
107 N.W. 944, 131 Iowa 14, 10 L.R.A. 
N.S. 859; Henderson Water Co. v. 
Henderson Graded Schools, 65 S.H. 
C27 bate IN oe tle, Bum see St. Clair 
School Dist. v. Monongahela Water 
Co., 31 A. 71, 166 Pa. 81 (where a con- 
tract between a city and a water com- 
pany provided that the company was 
to furnish water within its territory 
at rates not higher than those charg- 
ed by the city in territory supplied 
by it, further stipulations, requiring 
the company to supply fire plugs with 
water free of charge, Showed that the 
parties did not intend to create any 
exemption from water rates except 
the class mentioned, and that the ex- 
emption by the city of schoolhouses 
within its territory from the payment 
of water rates did not prevent the 
company from charging reasonable 
rates for water supplied to school- 
houses within its territory; more- 
over, the fact that the company was 
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a contract for 


charging schoolhouses when it enter- 
ed into the contract with the city and 
continued to do so for eight years 
thereafter without dispute, is entitled 
to great weight in construing the con- 
tract). 


[a] Extent of supply.—The re- 
quirement of a contract by a water 
company with a municipality that it 
furnish free water to public schools 
does not include water for sprinkling 
lawns, playgrounds, or for bathrooms 
or bathing pools, but only for drink- 
ing purposes, for toilet, and water- 
closets. Henderson Water Co. v. 
Henderson Graded Schools, 65 S.E. 
aves s key EN On ab 


[b] Installation of sewer system, 
after an ordinance was passed and 
rates agreed upon, does not affect the 
obligation of a water company to fur- 
nish water to schools without charge, 
where the rates show that the instal- 
lation of the system was contemplat- 
ed and the free use of water for pur- 
poses specified was not limited ex- 
pressly or by implication. Le Mars 
Independent School Dist. v. Le Mars 
City Water, etc., Co., 107 N.W. 944, 
131 Iowa 14, 10 L.R.A.N.S. 859. 


[c] That children from other mu- 
nicipalities attend schools does not 
relieve the water company from its 
contractual obligation to furnish free 
water to the schools, nor is it entitled 
to make a charge for such children. 
Henderson Water Co. v. Henderson 
Graded Schools, 65 S.E. 927, 151 N.C. 
171 


17. St. Patrick's Church Soc... vy: 
Heermans, 124 N.Y.S. 705, 68 Misc. 
487 (one floor temporarily used for 
public worship, separate from rooms 
to which water was supplied). 


18. M. E. Church v. Ashtabula Wa- 
ter ©o:, 120! Ohio’ Cin Ct 578) Lor Ohio 
Cir.Dec. 648. See infra note 22 [a]. 


19. City of Belfast v. Belfast Wa- 
ter Co., 98 A. 738, 115 Me. 234, L.R.A. 
1917B 908. 


[a] Reason for rule.—It is a dis- 
crimination in favor of the city and 
therefore in favor of the public and 
not against public policy. City of 
Belfast v. Belfast Water Co., 98 A. 
738, 115 Me. 234, L.R.A.1917B 908. 


20. City of Belfast v. Belfast Wa- 


ter Co., 98 A. 738, 115 Me. 234, L.R.A. 
1917B 908. 
21. City of Belfast v. Belfast Wa- 


ter Co., Supra. 

22. See cases infra this note: 

fa] Church organ.—(1) Under an 
ordinance granting a franchise to a 
water company, prescribing that wa- 
ter for churches should be free and 
rates for motors “special,’’ the com- 
pany cannot be required to furnish 
free water to churches for the pur- 
pose of operating a motor providing 
power for organs. City of Wichita v. 
Wichita Water Co., 222 F. 789, 138 C. 
CAD 8362) But ‘under an ordinance 
requiring a water company to fur- 
nish free of charge ‘all the water 
needed for use in the churches,” there 
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for in twenty installments instead of annually.?° 
A statute forbidding unreasonable preferences and 
making it unlawful for any corporation to receive any 
discrimination in respect to the service of a public 
utility is a prospective, and not a retroactive, stat- 
ute, and does not invalidate a contract previously 
made for the free supply of water to a municipality.?? 
The obligation to furnish water without charge for 
certain city purposes or public institutions, as con- 
tained in particular provisions, has been variously 
construed and limited by the courts.?? 


After a con- 


can be no charge for the use of wa- 
ter to run the organ in a church. M. 

E. Church y. Ashtabula Water Co., 20 
Ohio Cir.Ct. 578, 10 Ohio Cir.Dec. 648. 
(3) Where a franchise in its list of 
maximum rates that might be charg- - 
ed for water included the provision 
“for each church . Mree?: the 
company is obliged to furnish water 
for an organ without charge. City 
of Memphis vy. Browder, (Tex.Civ. 
App.) 174 S.W. 982. 


{b] Grounds excluded.—The pro- 
vision of the franchise of a water 
company providing for free water for 
a municipal public building does not 
carry with it free. water for the 
grounds. Ely Water Co. v. White 
Pine County, 151 P. 335, 38 Nev. 472, 
faye en 431. See supra note 16 
a]. 


[ec] Hydrant connections.—As pro- 
vided for by a particular ordinance, 
the obligation to furnish water with- 
out charge for fire hydrants does not 
include the obligation of making hy- 
drant connections. Vinton-Roanoke 
Water Co. v. Roanoke, 66 S.E. 835, 110 
Va. 661. 


[d] Private system of fire protec- 
tion.— A requirement that the wa- 
ter company supply water without 
charge for the purpose of extinguish- 
ing fires does not include an obliga- 
tion to furnish water without charge 
for a private system of fire protection 
instituted by a private corporation for 
the protection of its own property. 
Cox v. Abbeville Furniture Factory, 
54 S.E. 830, 75 S.C. 48. 


[e] Public market houses.—The 
obligation to furnish water without 
charge to public market houses does 
not include an obligation to furnish 
water without charge to fish sheds 
rented by the city to private individu- 
als, especially where the city and the 
company so construed their contract 
for several years. Vinton-Roanoke 
es v. Roanoke, 66 S.E. 835, 110 

a 


[f] “Other public purposes.’—An 
obligation to furnish water for “other 
public purposes,’ without charge, as 
intended to complement prescribed 
purposes of extinguishing fires and 
washing streets, includes only pur- 
poses of like character, to be supplied 
in the streets and through hydrants, 
and does not include buildings and 
establishments, which are not for the 
common use of the inhabitants, al- 
though employed for their advantage, 
such as the city hall, a court house, 
and public schools. Commercial 
Bank v. New Orleans, 17 La.Ann. 190, 


[g] “Public buildings of the city.” 
—The phrase, within the meaning of 
a waterworks ordinance, does not. in- 
clude the public school buildings, 
where the divorcement of the school 
district and the municipal govern- 
ment is complete. National Water 
Works Co. v. Kansas City School 
Dist., 23 Mo.App. 227. But see Na- 
tional Water-Works Co. v. School 
District No. 7, 48 F. 523 (same case 
to the contrary). 


1286 [67 C.J.] 
tract between a municipality and a water company 
has been entered into, another municipality, to which 
the former is annexed, cannot arbitrarily provide by 
ordinance for the free supply of water to charitable, 
religious, and educational institutions.?° 


Regulation by state.2* Although a municipality, 
as authorized by a general provision of its char- 
ter, may contract with a water company for free wa- 
ter for certain municipal purposes in consideration 
of the damage caused the city by the disturbance 
and excavation of street improvements by the in- 
stallation of the water mains, such provision is sub- 
ject to the action of the state, which, through its 
public service commission, may invalidate such pro- 
vision as a discrimination against the paying patrons 
of the company.?°> A contract between a municipal- 
ity and a company, under which, after a certain 
period, the company is to install and maintain fire 
hydrants without charge to the city, is not exclusive- 
ly a proprietary matter on the part of the city but 
one in which the general public has an interest, and 
the city, as much a customer of the company as any 
private consumer, is subject to the jurisdiction of a 
public service commission, which may order the com- 
pany to discontinue its free service and make a 
certain charge.2® However, a statute relative to the 
regulation of rates of a water company by the de- 
partment of public works gives the department no 
authority to abrogate the provision in the franchise 
of a company from a municipality providing for the 
free supply of water for certain municipal purposes, 
where “contract,” as used in such section, refers to 
contracts with “person” or “corporation,” which 
words, as defined by statute, do not include a mu- 


23. Chicago v. Rogers Park Water {Hawaii 216. 


Co., 73 N.E. 375, 214 Ill. 212. 


24. Of rates generally in supply to 
municipality see supra §§ 715-717. 623; 
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Ill.—Rockford Savings 
Ass’n vy. City of Rockford, 185 N.E. 
Wagner v. City of Rock Island, 
34 N.E. 545, 146 Ill. 


[§§ 783-785 


nicipal corporation.?7 


[§ 784] G. Water Rents or Rates and Other 
Charges to Consumers*—l. In General. “Water 
rents” and “water rates” have been held to be synon- 
ymous terms,?® which may designate either a tax or 
compensation for water service.*? 


As applied to charges of water company water 
rents and water rates are clearly compensation for 
water or water service, and the terms have been so 
used in this treatise.®° 


As applied to charges of municipality operating 
water system.*1 Water rents or water rates fixed by 
municipal ordinance for service from a water system 
owned and operated by a municipal corporation are 
ordinarily not taxes, but simply the price charged for 
the service or the water as a commodity,*? the trans- 
action being merely a voluntary sale and purchase of 
such quantity of water or such service as the consum- 
er chooses to buy,®? and his obligation to pay the 
charges therefore resting not upon the taxing power 
but rather upon implied contract. The legislature 
may, however, unless hampered by constitutional re- 
strictions, bring compensation for water furnished 
by a municipality within the category of a tax;°° 
and, where the rate is established with reference to 
the dimensions, value, use, and exposure of build- 
ings, and the like, and is required to be paid regard- 
less of the quantity of water used, or whether any 
water is used, such rate is a tax.*® 


[§ 785] 2. Right To Charge for Water Service.** 
A municipal corporation operating a water system 
has a right, the same as a private water corporation, 


56 Ohio St. 47; Rogers v. City of Cin- 
cinnati, 14 Ohio N.P.N.S. 193. 
Pa.—Barnes Laundry Co. v. City 
Of, Pittshureh) @LO0Ok cAq o> doses Oo) micas 
24 [foll Ohio & Pittsburgh Milk Co. 


& Goan 


USO 2) Ways AS 


Public utility commissions gener- 
ally see Public Utilities §§ 68-164. 

25. City of Charleston v. Public 
Service Commission, 103 S.E. 673, 86 
W.Va. 536. 

26. City, of Elillsboro Vv. Bublic 
Service Commission of Oregon, 187 P. 
617, 192 P. 390, 97 Or. 320 [error dism 
ALES. Cimouzo, Zoo Wes. 562, 65) 1. Wd: 
787). 

27. Monroe Water Co. v. Town of 
Monroe, 237 P. 996, 135 Wash. 355 [rev 
227 . 516, 130 Wash. 351]: 

28. Pejepscot Paper Co. v. Town of 
Lisbon, 142 A. 194, 197, 127 Me. 161; 
Dasey v. Skinner, 11 N.Y.S. 821, 57 
Hun 593 mem. 

“Water rates are water rents.” 
Pejepscot Paper Co. v. Town of Lis- 
bon, supra. 

29. See “Water Rate’ ante p 641, 

30. See cases passim infra §§ 785—- 
838. 

31. Municipal water systems in 
general see supra §8§ 620-637. 

32. U.S.—McDowell v. City of Bar- 
berton, Ohio, 38 F.(2d) 786. 

Ala.—City of Montgomery v. Smith, 
88 So. 671, 205 Ala. 557; City of Mont- 
gomery v. Greene, 60 So. 900, 180 Ala. 
B22 

Ga.—Alford v. City of Eatonton, 162 
S.B. 495, 174 Ga. 169. 

Hawaii.—McKenzie v. Wilson, 31 


519. 


Mich.—Jones vy. Water Com’rs of 
Detroit, 34 Mich. 273. 


Minn.—Powell v. Duluth, 97 N.W. 
450, 91 Minn. 53. 


Mo.—St. Louis Brewing Assoc. v. 
St. Louis, 37 S.W. 525, 41 S.W. 911, 140 
Mo. 419. 


Mont.—Weber vy. City of Helena, 
297 P. 455, 89 Mont. 109; Public Serv- 
ice Commission of Montana vy. City 
of Helena, 159 P. 24, 52 Mont. 527. 


N.J.—Lehigh Valley R. Co. v. Jer- 
sey City, 138 A. 467, 103 N.J.Law 574 
[aff 140 A. 920, 104 N.J.Law 437]. 


N.Y.—Silkman v. Board of Water 
Com’rs of City of Yonkers, 46 N.E. 
612, 152.N. Y.820, 30 RAL 8275, Ran- 
kin v. City of New York, 130 N.Y.S. 
427,145 App.Div. 838 [aff 98 N.H. 1114, 
204 N.Y. 684]; Cuba, v. Druskin, 120 
N.y.S. 881, 135 App.Div. 508 [aff 95 
N.E. 1126, 202 N.Y. 560]. Compare In 
re Young Women’s Christian Ass’n of 
Brooklyn, 141 N.Y.S. 138, 141, 156 App. 
Div. 295 [aff 102 N.E. 1118, 209 N.Y. 
534] (where it was said, “while water 
rates may not be, strictly speaking, 
taxes, for the purpose of construction 
of an exemption statute we think that 
regular water rates must be deemed 
to be in the nature of a general tax, 
common upon all property similarly 
situated’). 


Ohio.—Alter v. City of Cincinnati, 


v. City of Pittsburgh, 109 A. 541, 266 
Pa. 46; Consolidated Ice Co. v. City 
of Pittsburgh, 109 A. 541, 266 Pa. 45]; 
School Dist. of Bedford Borough v. 
Schnably, 89 Pa.Super. 486; City of 
Pittsburgh v. Phelan, 85 Pa.Super. 
548: Rieker v. City of Lancaster, 7 
Pa.Super. 149; Dixon v. Entriken, 6 
Pa.Dist. 447, 19 Pa.Co. 414. 


Wash.—Twitchell v. City of Spo- 
kane, 104 P. 150, 55 Wash. 86, 133 Am. 
Sa. OSM, 2:4 Ta AGNES: 29:0: 


Can.—Atty.-Gen. v. Toronto, 23 
Can.S.C. 514. 


_ 33. New York University v. Amer- 
ican Book Co., 90 N.E. 819, 197 N.Y. 
294; Pines v. Traktman, 178 N.Y.S. 
90, 189 App.Div. 904. 


34. Wagner v. City of Rock Island, 
34 N.E. 545, 146 Ill. 139, 21 L.R.A. 519; 
Jolly v. Monaca Borough, 65 A. 809, 
216 Pa. 345. 


35. McDowell v. City of Barberton, 
Ohio, 38 F.(2d) 786. 


36. New York University v. Amer- 
ican Book Co., 90 N.E. 819, 197 N.Y. 
294; In re Union College, 29 N.E. +60, 
129 N.Y. 308; Pines v. Traktman, 178 
N.Y.S. 90, 189 App.Div. 904; Dasey v. 
Skinner, 11 N.Y.S. 821, 57 Hun 593 
mem; In re Lowenstein’s Estate, 38 
Pa.Super. 138. 


37. Right and duty to furnish free 
service or service at nominal charge 
see supra §§ 780-783. 


*By HUSTACE W. TOMLINSON (§§ 784-816). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


a 
— 


§§ 785-787] 


to charge consumers for water supplied to them,’ 
‘and it may properly, in its proprietary capacity as 
operator of the water system, make a charge for wa- 
ter furnished itself in its governmental or public ca- 
pacity.°® Inasmuch as rates for water service from 
a municipal water system are not, ordinarily, a tax,*® 
the municipality may charge for water furnished to 
a school district,*? or to a charitable or eleemosynary 
institution, even though such institution is exempt 
from taxation;*? but, for the same reason, it can 
make no charge for water supply where there is no 
contract for service, and no service has been sup- 
plied.*® 

For fire protection service. Even though a water 
company is bound by contract or otherwise to fur- 
nish a municipal corporation with water for fire pro- 
tection, it is entitled to charge a private consumer for 
supplying water to a sprinkler or fire extinguishing 
system on his premises, that being a peculiar and per- 
sonal service furnished him beyond, and in addition 
to, the service furnished the public generally;** and, 
for a similar reason, a municipality operating a wa- 
ter system may rightfully make a charge for such 
service, notwithstanding the sprinkler system and 
the use of water in connection therewith reduces the 
burden on the municipality in supplying fire protec- 
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tion, and even though the consumer has no right to 
take or use water through the system except in case 
of fire.*® 


[§ 786] 3. Establishment of Rates—a. By Water 
Company. Unless withdrawn or superseded by stat- 
ute,*® or restricted by contract** or its charter,*® the 
right to fix the rates to be charged by a public service 
water company for its services belongs to the com- 
pany itself,+® subject to the power of the state or 
its duly authorized ageney to modify or supersede 
such rates,°® and subject also to the requirement that 
they be reasonable’? and not unjustly discrimina- 
tory.®? 


Rates lower than lawful maximum.®? Where the 
maximum rates to be charged are prescribed by pub- 
he authority, with no indication that they are also 
to be the minimum rates, a water company may es- 
tablish a rate less than such maximum.°* 


[§ 787] b. By Municipality for Service from Mu- 
nicipally Operated System. In the absence of stat- 
ute otherwise providing,”® and except as it may be 
restricted by contracts previously made,°® a munici- 
pal corporation owning or operating a water system 
has power to fix the rates to be charged for service 
to consumers,®* subject to any constitutional or stat- 


38. Holton Creamery Co. v. Brown, 
20 P.(2d) 503, 504, 187 Kan. 418; Jol- 
ly v. Monaca Borough, 65 A. 809, 216 
Paro 45. 

“Where a municipality owns 
water .. . works, it is settled that 
it has the right to charge rents 
against consumers who make use of 
its service.” 5 McQuillin Mun. Corp. 
(2d ed) p 64 [quot Holton Creamery 
Co. v. Brown, supra]. 

39. Uhler v. City of Olympia, 151 
PITT, 15a PS 998, 87 Wash.@t. 


40. See supra § 784. 


41. Amite City v. Tangipahoa 
Parish School Board, 123 So. 419, 11 


its 


La.App. 309; School Dist. of Bedford 
Borough v. Schnably, 89 Pa.Super. 
486. 


42. City of Pittsburgh v. Phelan. 
85 Pa.Super. 548. 

43. Austin v. Mayor and Common 
Council of Borough of Union Beach, 
160 A. 318, 10 N.J.Misc. 670. 


44. Miami Water Co. v. City of Mi- 
ami, 134 So. 592, 101 Fla. 506; Wash- 
ington Water & Electric Co. v. Pope 
Mfg. Co., 167 S.BH. 286, 176 Ga. 155; 
Cox v. Abbeville Furniture Factory, 
54 S.BE. 830, 75 S.C. 48; North Coast 
Power Co. v. Pittock & Leadbetter 
Lumber Co., 204 P. 180, 118 Wash. 
542. 


45. J. W. Edgerly & Co. v. City of 
Ottumwa, 156 N.W. 388, 174 Iowa 205; 
Shaw Stocking Co. v. City of Lowell, 
85 N.E. 90, 199 Mass. 118, 18 L.R.A. 
N.S. 746, 15 Ann.Cas. 377; Gordon v. 
Doran, 111 N.W. 272, 100 Minn. 343, 8 
L.R.A.N.S. 1049; Keystone Inv. Co. v. 
Metropolitan Utilities Dist., 202 N.W. 
416, 113 Neb. 132, 37 A.L.R. 1507. 


46. See statutory provisions. 


47. Contracts as to rates see infra |* 


§§ 788-795. 
48. Levy v. New Orleans Water- 
works Co., 38 La.Ann. 25. 


[a] Rate limited by charter.— 
Where the charter of a corporation 
organized to supply the inhabitants 
of a city with water fixes the maxi- 
mum price to be charged by it for 
the water, it cannot charge a greater 
sum on the ground that, at the char- 
ter price, it can do business only ata 


loss. Levy v. New Orleans Water- 
works Co., 38 La.Ann. 25. 
49. U.S.—Lanning v. Osborne, 76 


He oL0u Lait (2ONStCE S60; elisa Sim 2, 
44 L.Ed. 961]. 


FRa.—Wilson v. Tallahassee Water- 
works Co., 36 So. 63, 47 Fla. 351. 

Ga.—Washington Water & Electric 
Co. v. Pope Mfg. Co., 167 S.E. 286, 176 
Ga. 155. 

Mich.—Goebel v. Grosse Pointe 
Vatorworss: 85 N.W. 744, 126 Mich. 
vo . 


Miss.—Bell v. Kaye, 89 So. 910, 127 
Miss. 165; Griffith v. Vicksburg Wa- 
ter Works Co., 40 So. 1011, 88 Miss. 
371, 8 Ann.Cas. 1130. 


N.Y.—Follett v. Waterworks Co. of 
Seneca Falls, 206 N.Y.S. 464, 123 Misc. 
825; Silberberg v. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 
349, 116 Misc. 595; Meara v. Citizens’ 
Waterworks Co. of Town of High- 
lands, 180 N.Y.S. 804, 191 App.Div. 
913, 110 Mise. 738; New York Inter- 
urban Water Co. v. City of Mt. Ver- 
non, 180 N.Y.S.. 304, 110 Mise... 281; 
City of New York v. Citizens’ Water 
Supply Co., 189 -N.Y.S. 929 [aff 191 
N.Y.S. 430, 199 App.Div. 169]. 


N.C.—Griffin v. Goldsboro Water 
ror S Boo 122 N.C. 2065540 LR. 
A. 0. 


Pa.—Leechburg Borough v. Leech- 
burg Water Works Co., 68 A. 669, 219 
Pa. 263; Penn Iron Co. v. Lancaster, 
17 Lanc.L.Rev. 161. 


Utah.—Brummitt v. Ogden Water- 
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Wash.—Cleveland v. Malden Wa- 


ie Co., 125 P: 769, 69 Wash. 
50. Regulation of rates see infra 


§§ 799-810. 

51. Reasonableness of rates see 
infra §§ 803-806. 

52. Uniformity and discrimination 
see infra § 811. 

53. Contract with municipality fix- 
ing maximum rates see infra-§ 790. 

54 State v. Birmingham Water- 
works Co., 51 So. 354, 164 Ala. 586, 
27 L.R.A.N.S. 674, 187 Am.S.R. 69, 20 
Ann.Cas. 951. 


55. See statutory provisions. 


[a] Statute construed.—Where a 
water company is authorized by stat- 
ute to supply water, at certain rates, 
to the inhabitants of an adjoining 
community who should apply there- 
for in a prescribed manner, a munici- 
pality, upon acquiring the water sys- 
tem from the company under a stat- 
ute providing that it may supply wa- 
ter to its inhabitants and those of 
such adjoining community who are 
now supplied or may hereafter make 
application therefor under such ear- 
lier statute, and that such munici- 
pality may fix the rates to be charged 
for water service, is not limited to 
charging the inhabitants of such ad- 
joining community at the rates fixed 
by such earlier statute, but may fix 
the rates to be charged them under 
the general authority given in the 
later statute, the reference therein to 
the earlier statute relating only to 
the method of their making applica- 
tion. Merrill v. Inhabitants of Town 
of Revere, 98 N.E. 99, 211 Mass. 468. 


56. Arkansas Light & Power Co. v. 
City of Paragould, 225 S.W. 435, 146 
Ark. d. 

{a] Contract not restricting right. 
—The right of a municipality to fix 
or modify the rates to be charged for 
water service from its municipal wa- 
ter system is not restricted by the 
existence of a contract with a power 
company, for power to be furnished 
to the waterworks, at a rate of com- 
pensation based upon the scale of 
water rates in force at the time the 
contract was made. Arkansas Light 
& Power Co. v. City of Paragould, 
225 S.W. 435, 146 Ark. 1. 

Contracts as to rates between mu- 
nicipality and: 

Patrons see infra § 794. 
Security holders see infra § 795. 


57. Sloan v. City of Cedar Rapids, 
142 N.W. 970, 161 Iowa 307; Central 
Iron & Steel Co. v. City of Harris- 
burs 14 A258, 27e Pan s0e 


_ [a] Construction of resolution fix- 
ing rates.—Where a municipal corpo- 
ration takes over a water system 
from a water company, a resolution 
of the city council that the rates to 
be charged shall be the same as those 
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utory requirements as to the time or frequency of 
so doing,®® and subject to the rules as to reasonable- 
ness°® and, in some jurisdictions, to the authority of 
the state public utility commission to modify or reg- 
ulate such rates.°° In so fixing rates a municipality 
acts in its private or proprietary, and not its govern- 
mental, capacity ;°! so, where a municipal corpora- 
tion purchases a water system which extends into 
another municipality, it has the right to fix rates for 
the whole system, notwithstanding the authorities of 
such other municipality are vested by statute with ir- 
revocable authority to fix rates therein.°? A statute 
authorizing a municipality operating a water system 
to fix the rates to be charged contemplates the estab- 
lishment of general rates, and not the making of spe- 
cial contracts with individual consumers;** and it 
does not give the municipality power to fix or change 
rates retroactively.°* . A municipality acquiring a 
water system from its former owners may fix rates 
superseding lower rates agreed upon in contracts 
previously made by such owners, in the absence of 
agreement to be bound by any such contracts.°> A 
patron of a municipal water system who without ob- 
jection makes numerous payments of charges impos- 
ed by the municipality for water, under the mistaken 
belief of both parties that the municipality had pow- 


theretofore in effect establishes as{ 796, 797. 
the effective rates the rates being 
charged by the company at the time 
of the transfer of the system, and 
not a rate schedule prescribed by an 
ordinance which, because of an in- 
junction, had never been put into ef- 
fect, even though it is subsequently 


61. 
Milwaukee, 


WATERS 


60. Rates as subject to regulation 
by commission see infra § 798. 
Pabst Corporation v. City of 
] 208 N.W. 493, 190 Wis. 
349, 45 A.L.R. 1164. s 


62. Cudahy Packing Co. v. City of 


[§§ 787-788 


er to establish rates without the intervention of the 
state publie utility commission, is estopped to deny 
the power of the municipality to establish such 
rates.°° 

[§ 788] 4. Contracts as to Rates®’—a. Contracts 
between Municipality and Water Company**—(1) 
In General. Authority conferred by its charter or 
general statute upon a municipal corporation to pro- 
vide for supplying the municipality or its inhabitants 
with water authorizes it to contract with a water 
company as to the rates to be charged by the latter 
to consumers;°® and, independent of statute, a mu- 
nicipality in granting a franchise to a water company 
or consenting to the use of its streets by such a 
company may lawfully stipulate as to such rates, for 
a definite and reasonable period of time,’°® unless 
such a contract is contrary to the declared publie 
policy of the state,*1 or prohibited by law,’? and ex- 
cept where the company has, by statute, the right to 
maintain its system in the streets, in which case a 
erant or consent by the municipality is, as to a pro- 
vision fixing the rates to be charged consumers, void 
for want of consideration.‘ A contract, however, 
as to rates to be charged, for an indefinite term, or 
unreasonably long term, is void as infringing the 
police power of the state,’* and the legislature can- 


water service, is valid. Santa -Ana 
Water Co. v. Town of San Buenaven- 
tura, 56 F. 339; State v. Tampa Wa- 
terworks Co., 47 So. 358, 56 Fla. 858, 
19 L.R.A.N.S. 183. (2) By other au- 
thority, however, the power of the 
municipality to enter into such a con- 
eae has been said to be ‘‘very doubt- 
Ue 


declared lawful and_ proper. Sloan 
v. City of Cedar Rapids, 142 N.W. 970, 
161 Iowa 307. 


58. See constitutional and statuto- 
ry provisions; and cases infra this 
note. 

{a] Fixing rates annually.—(1) A 
constitutional provision declaring the 
sale and distribution of water to be 
subject to regulation, and that the 
rates to be charged shall be fixed an- 
nually by the governing bodies of 
counties and municipalities, does not 
apply in the case of a municipal cor- 
poration operating its own water sys- 
tem, so as to prevent it from fixing 
rates for more than one year. Marin 
Water & Power Co. v. Town of Sau- 
Saito, L4s—P. ol, 168 Cal. 58t., (2) 
Under a statute providing that water 
rates to be charged by a municipal 
water system shall be fixed annually, 
to take effect April 1, and shall not 
be changed during the water year, an 
ordinance, fixing rates, adopted in 
March, to become effective April 1, 
is valid although in the preceding 
January an ordinance had been adopt- 
ed fixing other and different rates. 
Central Iron & Steel Co. v. City of 
Harrisburg, 114 A. 258, 271 Pa. 340. 
(3) Act’ May 23, 1889 (PB. L. 277, art. 
UW22§ 949 Par St: 1920, § 4372), pro- 
viding for an annual adjustment of 
water rates in March by the board of 
water commissioners, which rates 
after approval by the council could 
not be changed during the water year, 
was repealed by Act of June 27, 1913 
(P. L. 568), establishing a new sys- 
tem of government for cities of the 
third class by which the board of wa- 
ter commissioners was abolished and 
the control of water rates was given 
to the council. Central Iron & Steel 
Co. v. City of Harrisburg, supra. 


59. Reasonableness of rates of 
municipal water system see infra §§ 


Omaha, 24 F.(2d) 8 [cert den 49 S.Ct. 
9; 278 U.S. 601, ‘73°L. Hd. 530: 


63. Lake Shore & M.S. Ry. v. City 
of Elyria, 32 Ohio Cir.Ct. 449. 


Contracts between municipality 
and consumers as to rates see infra 
§§ 793, 794. 


64. Federal Shipbuilding & Dry 
Dock Co.. v. City of Bayonne, 141 A. 
455, 102 N.J.Eq. 475 [aff 144 A. 918, 
104 N.J.Eqg. 196]. 


65. Cudahy Packing Co. v..City of 
Omaha, 24 F.(2d) 3 [cert den 49 S.Ct. 
9, 278) U.S. 601, 73 L.Ed. 530]. 


66. Pabst Corporation v. City of 
Milwaukee, 213 N.W. 888, 215 N.W. 
670, 193 Wis.. 522. 


Rates of municipal water system 
as subject to regulation by commis- 
sion see infra § 798. 


67. Contracts fixing discriminato- 
ry rates see infra § 811. 


68. Contracts between municipali- 
ties and public utilities as to rates 
in general see Municipal Corporations 
§§ 557-559. 


69. Birmingham Waterworks Co. 
v. City of Birmingham, 211 F. 497 [aff 
218 Ey 450, 1380 C.C.A. 96]; Los’ An- 
geles City Water Co. v. Los Angeles, 
88 F. 720; City of Bessemer v. Besse- 
mee Waterworks, 44 So. 6638, 152 Ala. 
3O1. 

70. Long Branch Commission vy. 
Tintern Manor Water Co., 62 A. 474, 
TO NGI Gua Wl, eittneniecAC Alo Ae 7d) EN, Je 
a 790]. And see cases infra this 
note. 


[a] Contract giving water compa- 
ny right to fix rates.—(1) It has been 
held that a contract between a mu- 
nicipal corporation and a water com- 
pany, authorizing the latter to fix the 
rates to be charged to consumers for 


City of Tampa v. Tampa Wa- 
terworks Co., 34 So. 631, 638, 45 Fla. 
600 [aff 26 S.Ct. 23, 199 U.S. 241, 50 
L.Ed. 170]. 


[b] Revision of rates at renewal 
of franchise.—Where by statute a 
municipality has power to grant a 
franchise or permission to use its 
streets for periods no longer than 
ten years, it is authorized to revise 
its terms as to rates every ten years, 
at the time of each renewal or new 
grant. Long Branch Commission v. 
Tintern Manor Water Co., 62 A. 474, 
DONS Mond atiel, Aw 1134 etd Nae 
Eq. 17901]. 


{c] Im Louisiana, at least up to 
the time of the adoption of Const. 
(1921) art 6 §§ 4, 7, giving the public 
service commission power to fix rates 
for services rendered by public utili- 
ties, but providing that nothing in 
such article should affect the powers 
of regulation vested in any munici- 
pal government, a municipal corpora- 
tion had implied power, as one of its 
incidental administrative and gov- 
ernmental functions, in entering into 
contracts for supplying its inhabit- 
ants with water, to fix the rates to 
be charged therefor. Baton Rouge 
Waterworks Co. v. Louisiana Public 
Sa ES Commission, 100 So. 710, 156 

a. 53:9, 


71. Freeport Water Co. v. Free- 
port, 21 S.Ct. 493, 180 U.S. 587, 45 LL. 
Eid. 679. 


72. Creston Waterworks Co. vy. 
ae of Creston, 70 N.W. 739, 101 Lowa 


73. Waterloo Water Co. v. Village 
of Waterloo, 193 N.Y.S. 360, 200 App. 
Div, Gls. 


74. New Haven Water Co. v. City 
pepe Haven, 139 A. 99, 106 Conn. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


§§ 788-790] 


not authorize a municipality to enter into a contract 
as to rates for an unlimited or unreasonable term.7® 
The passage of a franchise ordinance, specifying the 
rates to be charged by a company for water service, 
and its acceptance by the company, constitute a 
contract as to such rates.7°- A contract between a 
municipality and a water company fixing the rates to 
be charged to private consumers and also the rates 
for water for municipal purposes is not supplanted 
or abrogated, as to rates to private consumers, by 
a later contract referring only to rates for water 
used for municipal purposes.‘* Where a contract be- 
tween a municipality and a water company provides 
that the rates charged by the latter shall be the same 
as those charged in a designated city, and there is 
no established rate in such city for service of a par- 
ticular class, no rate for such service can be said to 
be fixed by such contraet.7§ 


[§ 789] (2) As Binding on Parties. A contract 
between a municipal corporation and a water com- 
pany as to the rates to be charged to consumers for 
water service for a definite and reasonable time in 
the future is binding upon both parties thereto,’® 


75. New Haven Water Co. v. City 
of New Haven, supra; City of Tampa 
v. Tampa Waterworks Co., 34 So. 631, 
45 Fla. 600 [aff 26 S.Ct. 23, 199 U.S. 
241, 50 L.Ed. 170]. 

76. City of Wichita v. Wichita 


80. 
45 L.Ed. 679; 


- WATERS 


Town of Lonoke v. W. Y. Bransford 
& Son, 216 S.W. 38, 141 Ark. 18. 

U.S.—Freeport Water Co. v. 
493, 180 U.S. 587, 
Los Angeles v. Los An- 


Freeport, 21 S.Ct. 
geles City Water Co., 
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and neither can alter or depart from the rates there- 
by preseribed without the consent of the other,®® ex- 
cept as the contract may otherwise provide, express- 
ly or by implication. Accordingly, where the mu- 
nicipality consents to an increase of rates on speci- 
fied conditions, the company cannot put such an in- 
crease into effect without complying with such con- 
ditions.8? Such a contract as to rates should, how- 
ever, be strictly construed so far as it limits or re- 
stricts the power of the municipality over rates,*% 
and doubtful or ambiguous provisions must be con- 
strued against any restriction or surrender of such 
power.** 

Where contract fixing rates is indeterminate or 
indefinite as to time or duration, the rates thereby 
fixed may be changed or departed from, on notice, 
where conditions have so changed as to render them 
no longer fair and reasonable,**® in accordance with 
the general rule as to termination of contracts fixing 
no hmit of duration.*® 


[§ 790] (8) Contract Fixing Maximum Rates 
Only. A contract between a municipal corporation 
and a water company which merely fixes maximum 


E> £126) -202 Nove 535) i1e 

[a] Provision for subsequent 
modification.—A contract between a 
water company and a municipality, 
which provides that the company 


20 S.Ct. 736,] shall revise its rates to conform to a 


Water Co., 222 F-71789, 138 ©.C.A. 337; 
Armour Packing Co. vy. Metropolitan 
Water Co.,i130 .. "851, 65° C.C2A. 335 
[cert den 25 S.Ct. 791, 195 U.S. 634, 
49 L.Ed. 354]; Arkansas Light & 
Power Co. v. Cooley, 211 S.W. 664, 
138 Ark. 390. 

77. Borough of North Wildwood v. 
Board of Public Utility Com’rs, 95 A. 
749, 88 N.J.Law 81. 

78. Turtle Creek Borough v. Penn- 
sylvania Water Co., 90 A. 199, 243 Pa. 
415. 

79. U.S.—Tampa Water Works Co. 
V., City, of Tampa, 26 S.Ct. 235 199 U.S. 
Pele 50, t,o tO pate 86150. 174,47 
Fla. 338]. 

Ark.—Arkansas Light & Power Co. 
v. Cooley, 211 S.W. 664, 138 Ark. 390. 


Conn.—New Haven Water Co. v. 
City of New Haven, 1389 A. 99, 106 
Conn. 562. 

Me.—In re Searsport Water Co., 108 
A. 452, 118 Me. 382. 

Mo.—City of Independence v. In- 
dependence Water Works Co., 135 S. 
W. 956, 153 Mo.App. 693. 

N.J.—Hackensack Water Co. v. 
Board of Public Utility Com’rs, 115 A. 
531,.96 N.J.Law 184. 

N.Y.—Waterloo Water Co. v. Vil- 
lage of Waterloo, 189 N.Y.S. 906. 

And see cases infra note 80. 

[a] Construction of contracts.— 
(1) The making of charges by a wa- 
ter company to consumers, and the 
payment thereof by them without ob- 
jection, over a period of thirty years, 
amount to a practical construction 
and interpretation of the company’s 
franchise agreement, of great influ- 
ence with the court, as to the compa- 
ny’s right under such agreement to 
make such charges. City of Wichita 
v. Wichita Water Co., 222 F. 789, 138 
C.c.A. 337. (2) Where a contract be- 
tween a municipality and a water 
company is renewed, a_ provision 
therein that the company shall con- 
tinue to furnish water to the inhabit- 
ants of the municipality ‘“‘at the same 
stipulated price’ refers to the rates 
theretofore fixed by the prior agree- 
ment or any modifications thereof. 


177_U.S. 558, 44 L.Ed. 886 [aff 88 F. 
720]; Wichita Water Co. v. City of 
Wichita, 234 F. 415; Los Angeles City 
Water Co. v. Los Angeles, 103 F. 711; 
Santa Ana Water Co. v. San Buena- 
ventura, 56 F. 339. But see City of 
Baton Rouge vy. Baton Rouge Water- 
works Co., 30 F.(2d) 895 (holding that 
a contract between a municipality 
and a water company as to the rates 
to be charged consumers was_ not 
binding upon the municipality so as 
to prevent it from modifying the 
rates thereby prescribed, under gen- 
eral authority conferred by statute 
to fix rates, in view of the provision 
of the state constitution that ‘the 
exercise of the police power of the 
state shall never be abridged,” which 
by settled construction prevents a 
municipal corporation from  surren- 
dering or suspending its police power 
to fix rates; even for a limited time). 


Colo.—Leadville Water Co. v. Lead- 
ville;-45 P. 362;.22- Colo. 297. 


Me.—In re Guilford Water Co.’s 
at ay Rates, 108 A. 446, 118 Me. 
die 


N.J.—Hackensack Water Co. v. 
Board of Public Utility Com’rs, 115 
A. 531, 96 N.J.Law 184. 


N.M.—Agua Pura Co. v. Las Vegas, 
60 P. 208, 10 N.M. 6, 50 L.R.A. 224. 


N.Y.—Pond v. New Rochelle Wa- 
tem iGon GAN. Ha ailge dss IN;Yo 3305 
L.R.A.N.S. 958; Condon v. New Ro- 
chelle Water Co., 116 N.Y.S. 142 [aff 
120 N.Y.S. 1119, 136 App.Div. 897 (aff 
95 N.H. 1126, 202 N.Y. 535) ]. 


See Turtle Creek Borough v. Penn- 
sylvania Water Co., 90 A. 199, 243 Pa. 
415 (recognizing the rule). Compare 
Atticks v. Riverton Consol. Water Co., 
81 A. 707, 232 Pa. 551 (where the evi- 
dence was held insufficient to show 
a violation by a water company of its 
contract with the municipality as to 
the rates to be charged). 


81. Creston Waterworks Co. v. 
City of Creston, 70 N.W. 739, 101 Iowa 
687; Town of Oak Bluffs v. Cottage 
City Water Co., 126 N.E. 384, 235 
Mass. 18; Condon v. New Rochelle 
Water Co., 116 N.Y.S. 142 [aff 120 N. 
Y.S. 1119, 186 App.Div. 897) (aff-95 N. 


schedule attached to the contract, and 
that its service shall be governed by 
the rules and regulations attached 
thereto, subject to such reasonable 
additions and modifications thereof as 
from time to time may be found ex- 
pedient, does not evince an intention 
to make the rate schedule referred 
to in the contract permanent for the 
full contract term, or prevent the mu- 
nicipality from modifying the same, 
but rather contemplates that revi- 
sions thereof will be made as neces- 
sary, the modifying clause as to ad- 
ditions and modifications applying to 
the rate schedule as well as to the 
rules and regulations governing serv- 
ice. Town of Oak Bluffs v. Cottage 
City Water Co., 126 N.E. 384, 235 
Mass. J8. 

[b] Contract subject to implied 
condition.— Where a contract be- 
tween a municipality and a water 
company prescribes flat rates to be 
charged for water service, and at the 
time such contract is made there is 2 
general or established practice of us- 
ing service pipes or connections of a 
certain diameter, and the flat rates 
are fixed and agreed upon in contem- 
plation of such practice, a consumer 
is not entitled to be served with wa- 
ter through a larger pipe or connec- 
tion at the same rate, and a higher 
rate may be charged by the company. 
Condon v. New Rochelle Water Co., 
116. N.Y.S. 142. [aff 120 N.Y.S. 1119, 
136 Apn.Div. 897 (aff 95 N.E. 1126, 202 
INDY. 5385))]. 


82. City of Independence v. Inde- 
pendence Water Works Co., 135 S.W. 
956, 153 Mo.App. 693. 


83. Rogers Park Water Co. v. Fer- 
gus, 21 S.Ct. 490, 180 U.S. 624, 45 ZL. 
Hd. 702.. 


84 Rogers Park Water Co. v. Fer- 
gus, supra. 

85. Borough of Mt. Union v. Mt. 
Union Water Co., 100 A. 968, 256 Pa. 
516 [aff 63 Pa.Super. 337]; Borough 
of Bellevue v. Ohio Valley Water Co., 
91, A.) 236, 245. Pa. 114; Turtle Creek 
Borough v. Pennsylvania Water Co., 
90 A. 199, 248 Pa. 415. 


86. See Contracts § 630. 
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rates for water service, so placing a limitation upon 
the amounts which may be charged by the company, 
but does not fix absolute or minimum rates which it 
may or must charge, does not prevent either the mu- 
nicipality, under its regulatory power,** or the com- 


pany, under its inherent power to 


its service,*® from establishing rates lower than the 
maximum prescribed by such contract. 


[§ 791] (4) Extension of Corporate Limits of 
Persons who resided beyond the 


Municipality.®° 
corporate limits of a municipality 


was made between the municipal corporation and a 
water company as to the rates to be charged for wa- 
ter service, but who are subsequently brought within 


the municipality by an extension 
limits, thereupon become entitled 


87. Birmingham “Waterworks Co 
v. City of Birmingham, 211 F. 497 
[aff 213 F. 450, 130 C.C.A. 96]. 

Regulation of rates by municipality 
in general see infra § 801. 

gs. State v. Birmingham Water- 
works Co., 51 So. 354, 164 Ala. 586, 
27 L.R.A.N.S. 674, 137 "Am.S.R. 69, 20 
Ann.Cas. 951. 

Right of company to establish rates 
see supra § 786. 

89. Operation and effect in general 
see Municipal Corporations §§ 11i- 
126. 

90. Birmingham v. Birmingham 
Waterworks Co., (Ala.) 42 So. 10. 

91. Power to regulate rates in 
general see infra §§ 799-802. 


92. See supra § 789. 
93. See cases infra note 94. 


Regulation of rates in general see 
infra §§ 799-810 

94. U.S.—Knoxville Water Co. v. 
Knoxville, 23 S.Ct. 531, 189 U.S. 434, 
47 L.Ed. 887; City of Salem v. Salem 
Water, Light & Power Co., 255 F. 
295, 166 C.C.A. 465. 

Ala.—Alabama Water Co. v. City of 
Attalla, 100 So. 490, 211 Ala. 301. 

Conn.—New Haven Water Co. Vv. 
City of New Haven, 139 A. 99, 106 
Conn. 562; City of Ansonia v. An- 
sonia Water Co., 125 A. 474, 101 Conn. 
isle 

Fla.—State v. Tampa Waterworks 
Co,, 47 So. 358, 566 Mla 858, 19 WoR. A: 


N.S. 183; .City of Tampa v. Tampa 
Waterworks Co., 34 So. 631, 45 Fla. 
600) Patt 26 S.Ct. 23) (199 WS. °241,°50 


L.Ed. 170]. 

Idaho.—City of Pocatello v. Mur- 
ray, 120 P. 812, 21 Idaho 180 [aff 33 
S:Ct. 107, 226 U.S. 318, 57 L.Hd. 239]. 

Me.—In re Island Falls Water Co., 
108 A. 459, 118 Me. 397; In re Sear- 
sport Water Co., 108 A. 452, 118 Me. 
382; In re Guilford Water Co.’s Serv- 
ice Rates, 108 A. 446, 118 Me. 367. 

Mo.—State ex rel. St. Louis Water 
Co. v. Public Service Commission, 291 
S.W. 788, 316 Mo. 842. 

N.J.—Acquackanonk Water Co. v. 
Board of Public Utility Com’rs, 125 
Ay 33) 7100) N.J.law 169; 91 IN.J.Mise; 
575; Hackensack Water Co. v. Board 
of Public Utility Com’rs, 115 A. 531, 
96 N.J.Law 184; Borough of North 
Wildwood v. Board of Public Utility 
Com’rs, 95 A. 749, 88 N.J.Law 81; 
New Jersey Suburban Water Co. vy. 
Riordan, 132 A. 318, 4 N.J.Mise. 256 
[aff 135 A. 919, 103 N.J.Law 498]. 


N.Y.—Waterloo Water Co. v. Vil- 
lage of Waterloo, 193 N.Y.S. 360, 200 
App.Div. 718. See Town of Mama- 
roneck v. New York Interurban Wa- 
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fix the rates for 


when a contract 


of its corporate 
to water at the 


ter Co., 212 N.Y.S. 639, 126 Misc. 382 
(holding that the right of consumers 
to have water furnished at reason- 
able rates prevails over a contract be- 
tween the water company and the 
municipality fixing minimum rates to 
be charged). 

N.C.—Corporation Commission v. 
Henderson Water Co., 128 S.E. 465, 
LSOUINEC?, 7.08 

Or:— City of Hillsboro’ v. Public 
Service Commission of Oregon, 192 P. 
390, 187 P. 617, 97 Or. 320 [error dism 
41° °S.Ct. 4323, 255) U.S. 562, 65 dened: 
787). 

Pa.—Borough of White Haven v. 
Public Service Commission, 123 A. 
112, 278 Pa. 420; Staples v. Public 
Service Commission, 79 Pa.Super. 6. 

R.I.—East Providence Water Co. v. 
Public Utilities Commission, 128 A. 
556, 46 R.I. 458. 

Utah.—Brummitt v. Ogden Water- 
works Co., 93 P. 828, 33 Utah 285. 

[a] State cannot be deprived of 
power to regulate rates (1) by a con- 
tract between a municipal corpora- 
tion and a water company fixing the 
rates to be charged by the latter, and 
neither party can indirectly accom- 
plish that result by claiming that 
such contract estops the other par- 
ty to maintain proceedings for a 
change of rates. City of Ansonia v. 
Ansonia Water Co., 125 A. 474, 101 
Conneseusm. (2) Power of state to 
eee rates in general see infra § 

[b] Such modification is not im- 
pairment of contract, but results 
from a valid exercise of the police 
power. In re Island Falls Water Co., 
108 A. 459, 118 Me. 397. 


[c] Rates fixed by charter of com- 
pany organized to take over munici- 
pal system.—Although the special 
charter of a water company, which 
was created to take over a water sys- 
tem then owned by a municipal cor- 
poration, specified the maximum 
rates to be charged by the company 
for its service, the state public utility 
commission may authorize the com- 


| pany to increase its rates, since, even 


if it be deemed in contractual rela- 
tion with the municipality because 
of such charter and the acquisition 
thereunder of the municipality’s wa- 
ter system, the charter must be 
deemed to have been given subject 
to reserved power to supervise and 
regulate the exercise of the compa- 
ny’s franchise and rates. Borough of 
White Haven v. Public Service Com- 
mission, 123 AS Gi2,, 2:08 Pas 420. See 
to same effect East Providence Wa- 
ter Co. y. Public) Utilities” Commis= 
sion, 128 A. 556, 46 R.I. 458. 


Reasonableness of rates in general 


contract rates.°° 


[§ 792] (5) Modification of Contract Rates un- 
der Regulatory Power.°! 
a municipal corporation and a water company, fix- 
ing the rates to be charged for water service to con- 
sumers, is binding upon the parties,°? it must be 
deemed to have been made subject to the paramount 
authority of the state to regulate rates,°* and the 
rates fixed by the contract may accordingly be mod- 
ified or superseded by the legislature or its duly au- 
thorized agency, if they are or become unreasona- 

 ble,®* except where authority has been conferred by 
the state upon the municipality to contract inviola- 
bly as to rates for a fixed period,®® which authority 
will not be implied, but must be clearly and unmis- 
takably bestowed.?® 


[§§ 790-792 


While a contract between 


Unless and until the contracts 


Jsee infra §§ 803-806. 


95. In re Guilford Water Co.’s 
Service Rates, 108 A. 446, 118 Me. 367. 


[a] Power of state to suspend ex- 
ercise of its regulatory power.— 
While, on settled principles, a state 
cannot abandon or divest itself of its 
authority, under the police power, to 
regulate rates, it may temporarily 
suspend the exercise of such power 
by authorizing a municipality to con- 
tract inviolably with a water compa- 
ny as to rates for a definite term, not 
unreasonable in point of time, and 
where such a contract is made un- 
der such authorization the rate there- 
by fixed is not subject to change by 
the state or under its authority. In 
re Guilford Water Co.’s_ Service 
Rates, 108 A. 446, 118 Me. 367. 


96. Freeport Water Co. vy. City of 
Mreeport, 2011'S. Cts"493, 10 suis aoa 
45 L.Ed. 679; In re Guilford Water 
Co.’s Service Rates, 108 A. 446, 118 
Me. 367; Knoxville v. Knoxville Wa- 
ter Co., 64 S.W. 1075,.107 Tenn. 647; 
61 L.R.A. 888 [aff 23 S.Ct. 531, 189 BE 
S. 434, 47 L.Ed. 887]. And see cases 
infra this note. 


[a] CGonstruction against grant of 
power.—Where a statute relating to 
the establishment of rates by con- 
tract with a water company is capa- 
ble of two constructions as to wheth- 
er rates may be inviolably fixed there- 
by, that construction must be adopt- 
ed which is more favorable to the 
public, and against the grant of such 
power. Freeport Water Co. v. City of 
Freeport, 21 S8.Ct. 493, 180 U.S. 587, 
45 L.Ed. 679. 


[b] Statutes held not to surren- 
der or suspend power of state.—(1) 
A statute authorizing a municipality 
to contract for a supply of water to 
its inhabitants does not suspend the 
power of the state to revise, increase, 
or decrease rates fixed by such a con- 
tract. Alabama Water Co. v. City of 
Attalla, 100 So. 490, 211 Ala. 30%. (2) 
A. statute authorizing a municipality 
to incorporate in franchises granted 
to water companies all reasonable 
provisions and conditions for the pro- 
tection of the public, ete., does not 
give the municipality power to estab- 
lish rates, by contract in the fran- 
chise, free from the control of the 
state. City of Charleston v. Public 
Service Commission, 103 S.E. 673, 86 
W.Va. 536. (3) Statutes authorizing 
a municipality and a water company 
to enter into contracts with each 
other for supplying water to the in- 
habitants of the city do not amount 
to a surrender of state control over 
the rates to be charged by the com- 
pany. In re Searsport Water Co., 108 
A. 452, 118 Me. 382. (4) A statute 
authorizing a municipality to regu- 


for later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 792-794] 


are so modified or superseded, however, the contract 
is valid as between the parties, and continues in ef- 
fect.°? 


[§ 793] b. Contracts with Patrons—(1) Of Wa- 
ter Company. Where the rates to be charged for its 
service by a water company have not been established 
by public authority, or as to special services not cov- 
ered by established rates, the company may make its 
own contracts with consumers as to the rates to be 
charged,®® provided that in so doing it does not dis- 
eriminate unjustly among them,®® and such contracts 
are not without consideration,! but are valid and 
binding on both parties unless and until publie au- 
thority intervenes and modifies the rates thereby fix- 
ed,? and cannot be changed by either party, without 
the consent of the other, before the expiration of the 
contract term.* Rates so fixed by private contract 
are, however, subject to modification by public au- 
thority where they are or bécome unreasonable ;4 
they remain in force only so long as the legislative 
body having authority to establish rates refrains 
from the exercise of its powers,® and must yield when 
rates are established by or under the authority of 
law. So every such contract must be deemed to 
have been made with the knowledge or understanding 
that the rates fixed by the parties are subject to 
change by the rate making power of the state,” and 
a change of rates so made, even though upon the 
company’s application, does not constitute a breach 
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of such contract or authorize the consumer to rescind 
its? 

Rates in territory annexed to municipality as sub- 
ject to existing ordinance. Where a water company 
extends its mains outside the corporate limits of the 
municipality in which it operates, and contracts with 
a large consumer outside such limits for water sery- 
ice to him at higher rates than those established by 
municipal ordinance within the city, the subsequent 
extension of the territorial limits of the municipality 
so as to bring such consumer within its boundaries 
does not abrogate or affect such private contract.® 


[§ 794] (2) Of Municipal Water System. A spe- 
cial contract, express or implied, by a municipal cor- 
poration operating a water system to supply. water 
to a consumer at a specified rate or price is, it has 
been held, binding upon the municipality,*® provided 
the contract period is not unreasonably long;+? but, 
according to other authority, a statute authorizing 
the municipality to fix its rates necessarily becomes 
a part of any such contract, so that: the contract 
rates are subject to change,’? although no such 
change may be made eapriciously or arbitrarily, nor 
unless the contract rate is unjust, unreasonable, or 
diseriminatory,'*® and the municipality has the bur- 
den of showing the impropriety of the rate sought to 
be changed or superseded.t# A statute authorizing 
a municipality to contract with patrons as to rates 
for water does not authorize it to increase, retroac- 


late public water supply, and also 
providing that all transactions in- 
volving expenditures in excess of a 
specified amount shall be contracted 
for in writing under such regulations 
as the board of aldermen may direct, 
does not amount to a surrender by the 
state to the municipality of its au- 
thority to regulate water rates, or 
authorize the municipality to make a 
contract as to rates which will be 
inviolable during its term. City of 
Ansonia v. Ansonia Water Co., 125 A. 
474, 101 Conn. 151. 


97. New Haven Water Co. v. City 
of New Haven, 139 A. 99, 106 Conn. 
Dozen (Te, aiutond ~ Water » Co.'s 
Service Rates, 108 A. 446, 118 Me. 367. 
Compare Corporation Commission v. 
Henderson Water Co., 128 S.E. 465, 
190 N.C. 70 (where the question was 
raised, but not decided, as to whether 
modification by the state public util- 
ity commission of rates fixed by a 
franchise agreement between a 
municipality and a water company 
was such a material change and al- 
teration of the contract as to release 
the municipality from its obligation). 


98. Jack v. Grangeville, 74 P. 969, 
9 Idaho 291. See Brown vy. Birming- 
ham Waterworks Co., 52 So. 915, 169 
Ala. 230 (holding that a contract be- 
tween a water company and a con- 
sumer for a supply of water to him 
at meter or quantity rates is to be 
deemed subject to an implied provi- 
sion that the charge shall not be 
greater than the maximum flat rates 
fixed by the company’s franchise or 
by public authority, and not greater 
than what is reasonable). Compare 
Terre Haute Paper Co. v. Terre Haute 
Waterworks Co., 110 N.E. 85, 62 Ind. 
App. 263 (holding that the mere fact 
that a water company has entered in- 
to a contract with a patron as to the 
rates to be charged for water for par- 
ticular purposes is not evidence tend- 
ing to show that the company has a 
right to treat such use as a special 
séervicé not covered by its general 
schedule of rates). , : 


Right of company to establish rates 
see supra § 786. 

99. Lackawanna Mills v. Scranton 
Gas & Water Co., 150 A. 633, 300 Pa. 
303; Raymond Lumber Co. v. Ray- 
mond Light & Water Co., 159 P. 133, 
92 Wash. 330. 

[a] Where rate under special con- 
tract becomes discriminatory the 
right of the consumer to water service 
at such rate ceases. Lackawanna 
Mills v. Scranton Gas & Water Co., 
150 A. 633, 300 Pa. 303. 

Uniformity and discrimination in 
general see infra § 811. 

1. Brown v. Birmingham Water- 
works Co., 52 So. 915, 169 Ala. 230. 


2. Cal.—Coulter v. Sausalito Bay 
ween Co., 10 P.(2d) 780, 122 Cal.App. 
480. 


Colo.—Denver v. Denver Union Wa- 
Leno. nol Ueto ae COLO iv. 


Ga.—Edwards v. Milledgeville Wa- 
ter Co.} 42.S.E. 417, 116 Ga. 201. 


Ill._-Rogers Park Water Co. v. Fer- 
gus, 53 N.H. 363, 178 Tll. 571 [aff 21 
S.Ct. 490, 180 U.S. 624, 45 L.Ed. 702). 


N.Y.—People v. Green Island Water 
Co:, 9 N.Y.S; 168, 56 Hun’ 76. 


3. Appleton Waterworks Co. v. Ap- 
pleton, 113 N.W. 44, 132 Wis. 563. 
Compare Hinds County Water Co. v. 
Scanlon, 132 So. 567, 159 Miss. 757 
(holding that, under the facts and 
circumstances in evidence, no con- 
tract was made between the company 
and a consumer, as to the rates to be 
charged him, which would prevent 
the company from increasing its rates 
or require it to continue to give him 
water service at a more favorable rate 
than that applied to other’ con- 
sumers). 

4 Coulter v. Sausalito Bay Water 
Co., 10 P.(2d) 780, 122 Cal.App. 480; 
In re Searsport Water Co., 108 A. 452, 
118 Me. 382. 

Regulation of rates in gemeral see 
infra §§ 799-810. 


5. State ex rel. St. Joseph Water 
Co. v. Geiger, 154 S.W. 486, 246 Mo. 
74, L.R.A.1916A 1060 [cert dism 35 S. 
Ct. 208, 235 U.S. 695, 59 L.Hd. 430]. 


6. Lanning v. Osborne, 76 F. 319 
[aff 20 S.Ct. 860, 178 U.S. 22, 44 L.Ed. 
961]; State ex rel. St. Joseph Water 
Co. v. Geiger, 154 S.W. 486, 246 Mo. 74, 
L.R.A.19164 1060 [cert dism 35 S.Ct. 
208, 235 U.S. 695, 59 L.Ed. 430]. 


7. American Thread Co. v. Milo 
Water Co., 146 A. 695, 128 Me. 218. 


Power of state to regulate rates see 
infra § 800. 


8. American Thread Co. v. Milo 
Water Co., 146 A. 695, 128 Me. 218. 


9. State ex rel. St. Joseph Water 
Co. v. Eastin, 192 S.W. 1006, 270 Mo. 
198, L.R.A.1917D 802 [overr State ex 
rel. St. Joseph Waterworks Coa. v. 
Geiger, 154 S.W. 486, 246 Mo. 74, L.R. 
A.1916A 1060 (cert dism 85 S.Ct. 208, 
253 U.S. 695, 59 L.Ed. 430)]. 


Annexed territory as becoming sub- 
ject to laws and ordinances of munici- 
pality in general see Municipal Cor- 
porations § 117. 


10. Central Iron & Steel Co. v. City 
ore be 4 A Se ee ie elas 


11. Wastern Illinois State Normal 
See v. City of Charleston, 111 N.E. 
5738, 271 IN. 602. 


{a] Fifty years.—A municipal cor- 
poration operating a water system is 
without power to make a contract 
with a consumer as to the rates to be 
charged him for water service for 
such an unreasonably long period of 
time as fifty years. Eastern Illinois 
State Normal School v. City of 
Charleston, 111 N.E. 573, 271 Ill. 602. 


12. Tonawanda Board & Paper Co. 
v. City of Tonawanda, 190 N.Y.S. 874, 
198 App.Div. 760. 


13. Tonawanda Board & Paper Co. 
vy. City of Tonawanda, supra. 


14. Tonawanda Board & Paper Co. 
v. City of Tonawanda, supra. 
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tively, a rate fixed by a contract made pursuant to 
the statute.1° A municipal ordinance fixing rates, 
and providing that the water year shall commence on 
the first day of January of each calendar year, does 
not amount to, or effectuate a contract between, the 
municipality and one who accepts water from the 
municipal system, so as to prevent an increase of 
such rates within the year.1® A patron seeking to 
establish a contract between himself and the munici- 
pality as to rates has the burden of proof.+* 


Municipality acquiring water system as bound by 
existing contracts with patrons. Where a munici- 
pality acquires a water system from a water com- 
pany, contracts theretofore made between the com- 
pany and consumers of its water as to the rates to 
be charged therefor are not binding upon the munici- 
pality,'® except where it assumes them or agrees to 
be bound by them, in which case it cannot, under 
general authority given it by statute to regulate 
rates, increase the rates charged to such consumers 
during the term of the contracts;*® and, even where 
existing contracts are in terms assumed by the mu- 
nicipality, a contract providing that the water com- 
pany shall be held harmless and released from fur- 
ther obligation if the municipality shall acquire the 
water system and increase the rates above the con- 
tract price does not prevent the municipality from 
increasing the rate, since the obligation of the water 
company ceases with such increase and the munici- 
pality therefore assumes nothing.*° 


[§ 795] c. Contracts between Municipality and Se- 
curity Holders. Under a statute authorizing a mu- 
nicipal corporation, upon acquiring a water system 
and issuing certificates of indebtedness or other se- 
curities for the purchase price, to enact an ordinance 
fixing the rates to be charged, which shall not be re- 
duced until such securities are fully paid, the enact- 
ment of such an ordinance creates a valid and bind- 
ing contract between the municipality and the hold- 
ers of such securities, and the rates fixed by it can- 
not be reduced by the municipality during its effec- 
tive period,”? nor, on the other hand, can the secu- 
rity holders complain that the rates thereby fixed are 
inadequate or confiscatory.?2 The fact that, in such 
a contract, the municipality expressly or impliedly 
reserves the right to increase the rates does not 


15. Federal Shipbuilding & Dry, 439, 63 Or. 472. 


Dock Co. v. City of Bayonne, 141 A. 
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[§§ 794-796 
make the contract Jacking in mutuality, since such 
an increase could not harm the security holders,** 
nor does such reservation of power to increase the 
rates imply any obligation on the part of the munici- 
pality to do so where necessary to obtain sufficient 
revenues to pay such securities and interest there- 
on.?* In the absence of special authorization by 
law, however, a municipality is without power to 
make such a contract as to rates, which would de- 
prive it of power to fix or alter rates for the period 
of the contract,”° in violation of the rule prohibiting 
contracts by municipal corporations which will em- 
barrass or control their legislative powers and du- 
ties.?° 


[§ 796] 5. Propriety and Regulation of Rates—a. 
Of Municipal Water System?’—(1) Amount and 
Reasonableness of Rates—(a) In General. As a 
general rule, a municipal corporation authorized by 
law to fix the rates to be charged for service from a 
water system operated by it is not free to exact what- 
ever rates it may see fit,?® but must fix rates reason- 
ably proportionate to the value of the service render- 
ed.2® This rule is subject, however, to the qualifi- 
eation that a municipality is under no obligation to 
furnish service at less than cost;*° and it does not 
apply where the municipality is authorized by stat- 
ute to furnish water at such rates as may be fixed by 
agreement,?! or where rates are required by statute 
to be sufficient to cover specified items of expense, 
such as the cost of constructing or acquiring the sys- 
tem, or of maintaining, repairing, or extending it,** 
although even under such a statute the powers of 
the municipality must not be abused or grossly mis- 
used.?® The cost of extending water mains, and the 
depreciation of the system, may be considered in de- 
termining whether a particular rate is reasonably 
proportionate to the service rendered.’ The fact 
that a rate schedule promulgated by a water company 
has been judicially held not unreasonable or confis- 
catory does not prevent a municipality, on taking 
over the water system, from increasing such rates.*® 
Where it is provided by statute that municipal water 
systems shall “as far as possible” be self supporting, 
but that rates need not be charged which are un- 
reasonably high, consideration is to be given to the 
justness and propriety, and the probable results, of 


ity overating a water system for the 
benefit of its inhabitants to furnish 


455, 102 N.J.Eq. 475- [aff 144 A. 918, 
104 N.J.Eq. 196]. 

16. Central Iron & Steel Co. v. City 
of Harrisburg, 114 A. 258, 271 Pa. 340. 

17. Central Iron & Steel Co. v. City 
of Harrisburg, supra. 

18. Cudahy Packing Co. v. City of 
Omaha, 277 F. 49. 

19. Cudahy Packing Co. v. City of 
Omaha, supra. 

20. Cudahy Packing Co. v. City of 
Omaha, 24 F.(2d) 3 [cert den 49 S.Ct. 
9, 278 U.S. 601, 73 L.Ed. 530]. 

21. Karel v. City of Eldorado, 32 F. 
(2d) 795. 


22. Karel v. City of Eldorado, 


supra. 
23. Karel v. City of Eldorado, 
supra. 
24. Karel v. City of Eldorado, 
supra. 


25. Batchelder v. Hartwig, 128 P. 


wine! See Municipal Corporations § 


27. Regulation of rates of munici- 
pally owned utilities in general see 
Municipal Corporations § 552. 


28. Holton Creamery Co. v. Brown, 
20 P.(2d) 503, 187 Kan. 418. And see 
cases infra noté 29. 


29. Feil v. City of Cceur d'Alene, 
129 P. 648, 23 Idaho 32, 48 L.R.A.N.S. 
1095; Bockenfeld v. City of Quincy, 
232 Ill.App. 52; Holton Creamery Co. 
v. Brown, 20 P.(2d) 508, 505, 137 Kan. 
418; Twitchell v. City of Spokane, 104 
P. 150, 55 Wash. 86, 183 Am.S.R. 1021; 
24 L.R.A.N.S. 290. 


3G. Consolidated Ice Co. v. City of 
Pittsburgh, 118 A. 544, 274 Pa. 558. 


31. Childs y. City of Columbia, 70 


Ea 296 AeSiS ©.08 00,6045 bi AUNES: 
[a] Service to nonresidents.—Un- 


der a statute authorizing a municipal- 


water to nonresidents at such rates 
as may he fixed by agreement, the 
municipality is not bound to offer or 
furnish such service to nonresidents 
at a reasonable rate, but the interest 
of the municipality is the sole factor 
in determining what charge shall be 
fixed. Childs v. City of Columbia, 70 
Se 296, ot SC.2566,, 84 \ RACINE 


Contracts between municipality and 
patrons as to rates in general see 
supra § 794. 


32. J. W. Edgerly & Co. v. City of 
Ottumwa, 156 N.W. 388, 174 Iowa 205. 


33. Sloan v. City of Cedar Rapids, 
142 N.W. 970, 161 Iowa 307. 


34. Twitchell v. City of Spokane, 
104 P. 150, 55 Wash. 86, 133 Am.S.R. 
1021, 24 L.R.A.N.S. 290. 


35. Sloan v. City of Cedar Rapids, 
142 N.W. 970, 161 Iowa 307. 


Jor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 796-798] 


fixing rates high enough to make the system self 
supporting.*® Rates which are sufficient to cover all 
operating expenses, repairs, and improvements, and 
interest on the cost of the water system, and to repay 
the purchase price in a period of twenty years, have 
been held so high as to be unreasonable.*? 


Judicial review.° The reasonableness of rates 
fixed by a municipality is subject to judicial review 
at the suit of consumers, who are entitled to protec- 
tion against excessive or confiscatory rates;°® but 
reasonable diseretion must be allowed the municipal 
officers charged with the duty of fixing rates, and un- 
less the court can say from all the circumstances 
that the rate fixed is excessive and disproportionate 
to the service rendered, their determination must 
stand.‘° Accordingly, the action of a municipality 
in fixing or increasing rates is not reviewable in the 
absence of a showing that the new rates are unrea- 
sonable.4? In a suit by a consumer for relief against 
rates charged by a municipal water system under an 
order of a public utility commission, the validity 
of a prior order of the commission fixing the whole- 
sale rates to be paid by the municipality for water 
supplied to it, to be by it distributed through its sys- 
tem, is not open. to consideration.*? It is not an 
abuse of discretion to deny an injunction pendente 
lite to restrain a municipality from collecting in- 
creased water rates, pending a determination of the 
reasonableness of such increase, in view of the rel- 
ative inconveniences to the parties which would re- 
sult from granting or denying it.** 

[§ 797] (b) Rate Producing Profit or Surplus 
Revenue. Subject to any statutory restrictions as 


36. General Engineering & Dry 
Dock Co. v. East Bay Municipal Util- 
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N.W. 388, 174 Iowa 205. 
ute providing that the charges fixed 
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to the items which may be included or covered in 
water rates,#4 a municipal corporation operating a 
water system has authority to charge such rate for 
its service as to yield a fair profit, or revenue in ex- 
cess of the cost of furnishing the service, if such rate 
is reasonably proportionate to the value of the serv- 
ice rendered,*® and it is not precluded from charging 
a rate representing the reasonable value of the serv- 
ice by the fact that such rate produces a profit,*® 
the mere fact that a profit is made not showing that 
the rate is unreasonable or excessive.t7 Moreover, 
a municipality does not, by operating its water sys- 
tem for a time at cost, become bound to persist in 
such policy, but may at any time abandon it for a 
policy of charging rates which will produce a profit 
or surplus revenue, subject always to the rule as to 
reasonableness.*§ 


[§ 798] (2) Regulation by Public Utility Com- 
mission.*® ‘According to some authorities, the pow- 
er to regulate rates for water supplied by municipal- 
ly owned water systems is not conferred upon a state 
public utility commission by constitutional or stat- 
utory provisions authorizing such commission to reg- 
ulate the rates of public utilities,°° except where oth- 
erwise expressly provided;>! but there is also au- 
thority, to the contrary, that a municipal corpora- 
tion engaging in the business of supplying water to 
its inhabitants or the public is subject to the same 
constitutional and statutory provisions as to the 
manner of fixing reasonable rates as individuals and 
private corporations,®? except where municipalities 
or water systems owned by them are in terms except- 
ed from their operation.°? 


Wagner v. City of Rock Island, 
545, 146 Ill. 139, 21 L.R.A: 


A stat- 48. 


(2) 
34 N.E. 


ity Dist., 14 P.(2d) 828, 126 Cal.App. 
349. 

37. Feil v. City of Ccur d’Alene, 
129 P. 648, 23 Idaho 32, 43 L.R.A.N.S. 
1095. 

38. Review of rates of water com- 
pany, and relief against unreasonable 
rates see infra §§ 808, 809. - 

39. Bockenfeld v. City of Quincy, 
232 Ill.App. 52; Holton Creamery Co. 
v. Brown, 20 P.(2d) 503, 137 Kan. 
418. 

Proceedings by consumers for re- 
lief against unreasonable rates see 
infra § 809. 

40. Twitchell v. City of Spokane, 
104 P. 150, 55 Wash. 86, 133 Am.S.R. 
1021, 24 L.R.A.N.S. 290. 

41. Cudahy Packing Co. v. City 
of Omaha, 24 F.(2d) 3 [cert den 49 S. 
Ct. 9, 278 U.S. 601, 73 L.Ed. 530]. 


42. J. Greenebaum Tanning Co. v. 
Railroad Commission of Wisconsin, 
217 N.W. 282, 194 Wis. 634. 


43. J. Greenebaum Tanning Co. v. 
Railroad Commission of Wisconsin, 
supra. 

44. See statutory provisions; 
cases infra this note. 


{a] Particular statutes as restrict- 
ing rates.—(1) A statute providing 
that the rates to be charged for water 
from a municipal water system shall 
be sufficient to maintain, extend, and 
repair the system, and to repay the 
cost of constructing or acquiring it, 
impliedly prohibits fixing rates in ex- 
cess of the amount essential to meet 
such demands, and contemplates that 
the system will be operated without 
profit to the municipality. J. W. Edg- 
erly & Co. v. City of Ottumwa, 156 


and 


for the service rendered by a public 
utility operated by a city shall be high 
enough to produce revenue sufficient 
to cover the cost of maintenance and 
operation, and to meet interest charg- 
es on bonds and securities issued on 
account thereof, and to permit the ac- 
eumulation of a surplus or sinking 
fund sufficient to meet outstanding 
indebtedness at maturity, does not 
prescribe the maximum rates which 
may be charged, or prohibit charging 
rates sufficient to produce surplus 
revenues. Bockenfeld v. City of 
Quincy, 232 Ill.App. 52. 


45. Ill—Wagner v. City of Rock 
Island, 34 N.H. 545, 146 Ill. 139, 21 
L.RvA. 519. 


Kan.—Holton Creamery Co. v. 
Eh Aas ZOWR: (2d) 5033505; 13% eam: 
418. 

Mich.—Preston v. Board of Water 
Com’'rs of City of Detroit, 76 N.W. 92, 
117 Mich. 589. 

Pa.—Jolly v. Monaca, 65 A. 809, 216 
Pa. 345; Rieker v. City of Lancaster, 
7 Pa.Super. 149. 


Wash.—Twitchell v. City of Spo- 
kane, 104 P. 150, 55 Wash. 86, 133 Am. 
S.R. 1021, 24 L.R.A.N.S. 2:90. 

[a] There is nothing illegal or 
reprehensible in a municipality so op- 
erating its water system as ‘to make 
a profit therefrom. MRieker v. City of 
Lancaster, 7 Pa.Super. 149. 

Wecessity that municipal water 
rates be reasonable see supra § 796. 

46. Wagner v. City of Rock Island, 
34 N.H. 545, 146 Ill. 139, 21° LRA: 
519. 

47. Twitchell v. City of Spokane, 
104 P. 150, 55 Wash. 86, 133 Am.S.R. 
1021, 24 L.R.A.N.S. 290. 


519. 

49. Of rates of water companies 
see infra § 810. 

50. Jochimsen v. City of Los An- 
geles, 202 P. 902, 54 Cal.App. 715; 
Bockenfeld v. City of Quincy, 232 Ill. 
App. 52; In re Town of Harrison, (N. 
J.) 151_A. 215; Harlacher vy. Steelton 


porcush, 15 Pa. Dist. 595,382) Parco: 
51. Pabst Corporation v. City of 


Milwaukee, 208 N.W. 493, 190 Wis. 


349, 45 A.L.R. 1164. 


[a] Statute bringing municipali. 
ties within term “public utility.”»— 
Where it is provided by statute that 
the term ‘public utility’? shall em- 
brace every municipal cornoration 
owning, operating, or controlling a 
plant for furnishing water to the pub- 
lic, rates established by a municipal- 
ity for water service are within a 
statute requiring rates of public util- 
ities to be submitted to the state pub- 
lie utility commission. Pabst Corpo- 
ration v. City of Milwaukee, 208 N.W. 
493, 190 Wis. 349, 45 ALR. 1164. 


52. Feil v. City of Cceur d’Alene, 
tem 6438, 23 Idaho 32, 43 L.R.A.N.S. 


53. Holton Creamery Co. v. Brown, 
20 P.(2d) 508, 187 Kan. 418; Gates v. 
Public Service Commission of Oregon, 
CME CO Ly OSi bea 08050 SGLsOrmmedaes 
Barnes Laundry Co. v. City of Pitts- 
burgh, 109A. 535,266, Pa. 924 /[foll 
Ohio & Pittsburgh Milk Co. v. City 
of Pittsburgh, 109 A. 541, 266 Pa. 46; 
Consolidated Ice Co. v. City of Pitts- 
burgh, 109 A. 541, 266 Pa. 45). 

[a] Constitutionality of exemp- 
tion from statute.—Although a mu- 
nicipal corporation operating a water 
system and serving the public renders 


1244 [67 C.J.] 


Quasi-municipal corporations, such as fire dis- 
tricts>* and water districts,°® are subject to regula- 
tion by a public utility commission, as to their rates, 
under general statutes authorizing such commission 
to regulate the rates of public utilities, where not 
specifically excepted therefrom. 


~[§ 799] b. Of Water Company—(1) Power To 
Regulate Rates—(a) In General. The business of 
supplying the public with water is one impressed 
with a public use,>® and the rates to be charged by 
companies and persons engaged in public water serv- 
ice are, like the rates of other public utilities,®* sub- 
ject to regulation under the police power of the 
state.°8 Even a provision in a water company’s 
charter as to the rates it may charge for its service 
may be modified or superseded,®® and is superseded 
by subsequent general legislation providing for the 
regulation of rates.°° A water company can lawful- 
ly charge no higher rates than those duly established 
by public authority.°+ 

Power as continuing one. The power to regulate 
water rates is not exhausted by exercise, but is a 
continuing one, which may be exerted, from time to 
time, whenever necessary in the public interest.°? 


the same character of service as do 
public service water companies, it 
may be exempted from regulation un- 
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[§§ 798-800 


Nonuser of power to regulate water rates is not an 
abandonment of it.®? 


Private water companies. The rates to be charg- 
ed by private water companies, organized to furnish 
water merely to their own members or stockholders, 
are not subject to public regulation,®*+ the power to 
fix rates by public authority depending upon whether 
the company has devoted its property to publie¢ 
use.®® 


[§ 800] (b) As Belonging to State. The right to 
establish and regulate the charges to be made for 
public water service belongs to the state,°® and can 
be exercised only by it or by some agency to which 
it has lawfully delegated such power.®* The state 
may delegate its power to municipal corporations, as 
to the rates of water companies operating within 
their respective limits;°* but a statute attempting 
to confer such power upon the courts is unconstitu- 
tional, as providing for the exercise by the judicial 
department of powers which belong to the legislative 
department,®® and, in general, a court of equity has 
no power to prescribe water rates.’° A state cannot 
entirely divest itself of, or abandon, its power to reg- 


Fla.—City of Tampa v. Tampa Wa- ] Super. 536; Staples Vv. Public Service 
terworks Co., 34 So. 631, 45 Fla. 600 > 
[aff 26 S.Ct. 28, 199 U.S. 241, 50 L.Hd. 61. 


Commission, 79 Pa.Super. 6. 
Lanning v. Osborne, 76 F. 319 


ler general statutes or by the state 
public utility commission as to the 
rates to be charged without rendering 
such statutes so providing unconsti- 
tutional as special legislation, in view 
of such considerations as that mu- 
nicipalities act primarily for the pub- 
lic good rather than for private gain, 
they are financed entirely different 
from private corporations, they are 


managed by élected officers who may | 


be turned out by their constituents if | 
COs. 


they fail to act for the public weal, 
and other like considerations. Barnes 
Laundry Co. v. City of Pittsburgh, 
109 A. 535, 266 Pa. 24 [foll Ohio & 
Pittsburgh Milk Co. v. City of Pitts- 
burgh, 109 A. 541,°266 Pa. 46; Con- 
solidated Ice Co. v. City of Pitts- 
burgh, 109 A. 541, 266 Pa. 45). 

54. East Providence Water Co. v. 
Public Utilities Commission, 128 A. 
556, 46 R.I. 458. 


55. Metropolitan Water District v. 
Public Utility Commission, 46 Philip- 
pine 412. 

Water districts in general see supra 
§§ 638-650. 

56. City of Tampa v. Tampa Water- 
works Co., 34 So. 631, 45 Fla. 600 [#ff 
QEuS. Ct; 23, 1199 UiS. 241,50 Taba. 17073 
City of Danville v. Danville Water Co., 
53 N.E. 118, 178 Ill. 299, 69 Am.S.R. 
304; State ex rel. St. Joseph Water Co. 
v. Geiger, 154 S.W. 486, 246 Mo. 74, 
L.R.A.1916A 1060 [cert dism 35 S.Ct. 
208, 235 U.S. 695, 59 L.Ed. 430]. 


57. See Public Utilities §§ 24, 28. 


Water company as public utility see 
supra §§ 655, 656. 

58. U.S.—Van Dyke v. Geary, 37S. 
CHUri83; 244 WS, 39) 61 Ld. 973 Patt 
218 F. 111]; San Diego Land & Town 
Co. v. City of National City, 74 F. 79 
[aff 19 S.Ct. 804, 174 U.S. 739, 43 
L.Ed: 1154]. 


Cal.—City of San Leandro v. Rail- 
road Commission, 191 P. 1, 183 Cal. 
229; Contra Costa Water Co. v. City 
of Oakland) 113" Py 668, 159" Cal. 323); 
Spring Valley Water-Works v. San 
rancisco, 22 P. 910, 1046, 82 Cal. 286, 
16 Am.S.R. 116, 6 L.R.A. 756. 


operated by a corporation. 


170]. 

Ill.— City of Danville v. Danville 
Water Co., 54 N.E. 224, 180 Ill. 235; 
Rogers Park Water Co. v. Fergus, 53 
IND 368, LS Tb 71 att 20 Sit. 490, 
180 U.S. 624, 45 Lied. 702]; City: of 
Danville v. Danville Water Co., 53 N. 
BE. 118, 178 Til. 299, 69 Am.S.R. 304. 

Md.—Yeatman -v. Towers, 95 A. 158, 
126 Md. 513. 

Mo.—State ex rel. St. Joseph Water 
Geiger, 154 S.W. 486, 246 Mo. 
74, L.R.A.1916A 1060 [cert dism 35 


|S.Ct. 208, 285 U.S. 695, 59 L.Ed. 430]. 


R.I.—DHast Providence Water Co, v. 
Public Utilities Commission, 128 A. 
556, 46 R.I. 458. 

[a] Individuals engaged in water 
service.—(1) The rates of a public 
Service water system operated by an 
individual are subject to public regu- 
lation, the same as those of a system 
Van Dyke 
v. Geary, 37 S.Ct. 483, 244 U.S. 39, 61 
L.Ed. 973 [aff 218 F. 111]. (2) In the 
absence of any constitutional provi- 
sion inconsistent with so doing, a wa- 
ter company or water corporation 
may be defined by statute as includ- 
ing natural persons engaged in the 
business of supplying water, and 
where so defined the rates charged by 
such person for water service are 
subject to regulation under a statute 
providing for regulation of ‘the rates 
of water companies. Van Dyke v. 
Geary, 203 0h. were Latte 3s UMS: Ctanes3. 
244 U.S. 39, 61 L.Ed. 973). 


[b] Foreign corporation doing 
business in the state as a water com- 
pany is subject to public regulation as 
to its rates. San Diego Land & Town 
Co. v. City of National City, 74 F. 79 
[aff 19 S.Ct. 804, 174 U.S. 739, 48 L.Ed. 
1154]. 

59. Spring Valley Water-Works v. 
Schottler, 4 S.Ct. 48, 110 U.S. 347, 28 
L.Ed. 173; Borough of White Haven 
v. Public Service Commission, 80 Pa. 
Super. 536; Staples v. Public Service 
Commission, 79 Pa.Super. 6. 

60. Borough of White Haven vy. 
Public Service Commission, 


[aff 20 S.Ct. 860, 178 U.S. 22, 44 L.Ed. 
961]; Crosby v. Montgomery, 18 So. 
723, 108 Ala. 498; Levy v. New Or- 
leans Waterworks Co., 38 La.Ann. 25; 
Pond v. New Rochelle Water Co.. 76 
INGO eR IRON ON ge MEINE Thy AULT RNC INES 
958, 5 Ann.Cas. 504. 

62. Rogers Park Water Co. v. Fer- 
gus, -53- NiM3863j. 073 Tl bide Pate se 
S.Ct. 490, 180 U.S. 624, 45 L.Ed. 702). 


G3. Yeatman v. Towers, 95 A. 158, 
126 Md. 513. } 


64. McFadden v. Los 
County, 16 BP. 397; 74.Gal. 574: 


65. City of San Leandro v. Rail- 
ee Commission, 191 P. 1, 183’ Cal. 


66. City of Danville v. Danville 
Water Co., 54 N.E. 224, 180 Til. 235% 
City of Joplin v. Wheeler, 158 S.W. 
924,173 Mo.App. 590; Waterloo Water 
Co. v. Village of Waterloo, 193 N.Y.S. 
360, 200 App.Div. 718. And see cases 
infra note 67. 


Angeles 


[a] egislature——The power to fix 
rates belongs primarily to the state 
legislature. Waterloo Water Co. v. 
Village of Waterloo, 193 N.Y.S. 360, 
200 App.Div. 718. 


67. New York Interurban Water 
Co. v. City of Mt. Vernon, 180 N.Y.S, 
304, 110 Mise, 281; Ball v. Texarkana 
Water Corporation, (Tex.Civ. App.) 
127 S.W. 1068. 


68. Santa Ana Water Co. v. Town 
of San Buenaventura, 56 F. 339; City 
of Danville v. Danville Water Co., 
54 N.E. 224, 180 Ill. 235; City of Dan=- 
ville v. Danville Water Co., 53 N.B. 
L185") V8. T1299; 69 5 Amis nse ood 
City of Joplin v. Wheeler, 158 S.W. 
924, 173 Mo.App. 590. 


sree of municipalities see infra § 
69. Helena Water Co. v. City of 
Helena, 277 F. 66. 
: Rate making and regulation as leg- 
islative function in general see Pub- 
lie Utilities § 27. 
70. City of Pocatello v. Murray, 173 


80 Pa.lF. 382 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 800-803] 


ulate water rates,‘! any more than any other part o 
its police power.*? 
[§ 801] (c) Power of Municipality’*—aa, In Gen- 
eral. A municipal corporation has authority to reg- 
ulate the rates to be charged for its service by a 
public service water company, where it is given such 
authority by statute,‘+ except as it may have re- 
stricted its right by contract;7> but in the absence 
of statute it has no power to regulate water rates,‘® 
except as it may do so by contract with the com- 
pany.*? Such power is not to be implied, and can- 
not be exercised unless it is clearly and unmistaka- 
bly granted by the state.*® Thus a municipality is 
not given power to regulate rates by a general wel- 
fare clause in its charter or the statute under which 
it is organized,*® or by a statute merely authorizing 
it to provide a water supply for its inhabitants, or 
to cause it to be provided,®® or by a statute confer- 
ring upon it power to regulate the measuring of water 
sold within its boundaries and to regulate and inspect 
water meters;®! and a statute authorizing a munici- 
pality to contract for a water supply does not em- 
power it to regulate or control rates for water serv- 
ice except by contract with the person or corpora- 
tion furnishing the service.*? Under a statute con- 
ferring power to regulate the rates to be charged, 
a municipality may establish absolute rates, and is 
not limited to fixing maximum rates;**® but it may 


re Guilford Water Co.’s 
108 A. 446, 118 Me. 


7 (5 ey if) 
Service Rates, 
3 
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boro Waterworks Co., 24 S.Ct. 82, 191 
U.S. 358, 48 L.Ed. 217. 


[67 C.J.] 1245 


establish rates for the future only, and is not em- 
powered to make retroactive rates.*+ A municipal 
corporation’s power to regulate water rates is not 
affected by the fact that it is itself a patron of the 
water company.*? 

Annexation of territory. Where the territory of 
one municipality is annexed to another and larger 
one, the power of regulating water rates is thence- 
forth to be exercised by the larger municipality.*® 


Control of state. A statute authorizing a munic- 
ipal corporation to fix water rates is ordinarily of 
the nature of a license, revocable at will, and does 
not amount to a surrender of the state’s power 
to regulate such rates;87 and so a municipality has 
no power to fix rates inviolably, and free from the 
control of the legislature, at least where such pow- 
er has not been clearly and expressly conferred up- 
on it by statute.8§ 


[§ 802] bb. Delegation of Power. Statutory au- 
thority conferred upon a municipal corporation to 
regulate rates for water service is a purely legisla- 
tive function,®® and cannot be delegated by the leg- 
islative body of the municipality to a municipal of- 
fieer or a commission.?° 


[§ 803] (2) Reasonableness of Rates—(a) In 
General. A public service water company, like any 


nicipal charter giving the council 
power to enact all laws and ordi- 


67. Contract with water company as to 


72. See Constitutional Law § 603. 


73. Regulation of public utility 
bates by municipalities in general see 
Municipal Corporations §§ 554-556. 

74. City of Owensboro v. Owens- 
boro Waterworks Co., 24 S.Ct. 82, 191 
U-S. 358, 48 L.Ed. 217; Title Guaranty 
& Trust Co. v. Railroad Commission 
of California, 142 P. 878, 168 Cal. 295, 
Ann.Cas.1916A 738; City of Tampa v. 
Tampa Waterworks Co., 34 Se. 631, 45 
Fla, 606 [aff 26 S.Ct. 23. 199 U.S. 241, 
50 L.Ed. 1701; Baton Rouge Water- 
works Co. v. Louisiana Public Service 
Commission, 100 So. 710, 156 La. 539. 


75. City of Owensboro v. Owens- 
boro Waterworks Co., 24 S.Ct. 82, 191 
U.S. 358, 48 L.Ed. 217; City of Los 
Angeles v. Los Angeles City Water 
Cos, 20 JS Ch sT36, LIN eWiS 008.2 ae: Aas 
Hd. 886. 

[a] ease of municipally owned 
system to water company.—Where a 
municipality owning a water system 
leases it to a water company, under a 
lease reserving to the municipality 
the right to regulate the rates to be 
charged, except that it shall not re- 
duce the rates below those existing 
at the date of the lease, the lease pro- 
vision is a restriction or limitation 
ef the power of the municipality to 
regulate rates, but its power so to do, 
as so Mmited or restricted, continues 
to rest upon the statute, and not upon 
contract with the company. City of 
Los Angeles v. Los Angeles City Wa- 
ter Co.. 20 S.Ct. 736, 177 U.S. 558, 44 
L.Ed. 886. 

{b] Franchise authorizing com- 
pany to make lawful rules and regu- 
lations.—The right of a municipal 
corporation to regulate the rates to 
be charged for water service is not 
affected or restricted by a franchise 
agreement previously made between 
it and the water company authorizing 
the latter to make all lawful rules and 
regulations as to the conditions upon 
which it will supply water to consum- 
ers. City of Owensboro v. Owens- 


sae as binding on parties see supra 
789. 


76. Washington Water & Electric 
Co. v. Pope Mfg. Co., 167 S.E. 286, 176 
Ga. 155; Waterloo Water Co. v. Vil- 
lage of Waterloo, 193 N.Y.S. 360, 200 
App.Div. 718; New York Interurban 
Water Co. v. City of Mt. Vernon, 180 
ING YoSa 6040) 4 L0F- Mase. 281 Ball “v: 
Texarkana Water Corporation, (Tex. 
Civ.App.) 127 S.W. 1068. 


77. Contracts between municipal- 
ity and water company as to rates see 
supra §§ 788—792. 


78. City of Winchester v. Winches- 
ter Waterworks Co., 40 S.Ct. 123. 251 
U.S. 192, 64 L.Ed. 221; New York 
Interurban Water Co. v. City of Mt. 
Vernon, 180 N.Y.S. 304, 110 Misc. 281. 
And see cases infra notes 79-82. 


[a] Rule applied.—A statute pro- 
viding that the council of a city may 
grant a right of way over the public 
streets to any railroad or street rail- 
road company on such conditions as 
the council may deem proper, and 
shall have a supervisory control over 
the same, and giving the council pow- 
er to regulate fares on street cars, 
and providing further that under like 
conditions and supervision the coun- 
cil may grant a right of way to wa- 
ter companies and other specified pub- 
lic utilities, does not authorize the 
municipality or council to fix the 
rates to be charged for water service. 
City of Winchester v. Winchester Wa- 
terworks Co., 40 S.Ct. 123, 251 U.S. 
192, 64 L.Ed. 221. 


79. Schroeder v. Scranton Gas & 
Water Co., 20 Pa.Super. 255; Bluefield 
Waterworks & Improvement Co. v. 
City of Bluefield, 70 S.E. 772, 69 W.Va. 
1, 33 °L.R-A.N.S. 759: 


80. Ball v. Texarkana Water Cor- 
poration, | (Téx.Civ.App:) 127. S.W. 
1068. Compare Baton Rouge Water- 
works Co. v. Louisiana Public Service 
Commission, 100 So. 710, 156 La. 539 
(holding that a provision in a mu- 


nances necessary to provide an ade- 
quate water supply, and to authorize 
the use of the streets for water pipes 
and to regulate the same, gives such 
municipality power to regulate the 
ee to be charged for water serv- 
ice). 

81. York Water Co. vy. City of York, 
J50A. 896; 250 Pais: 


82. Washington Water & Electric 
ea Vere es Mfg. Co., 167 S.E. 286, 176 
a. : 


83. Community Natural Gas Co. v. 
Natural Gas & Fuel Co.; (Tex.Civ. 
App.) 34 S.W.(2d) 900. 


84. Federal Shipbuilding & Dry 
Dock Co. v. City of Bayonne, 141 A. 
455, 102 N.J.Ka. 475 [aff 144 A. 918, 
104 N.J.Eq. 196]. 


85. Spring Valley Water-Works v. 
Bartlett, 16 F. 615, 8 Sawy. 555- 
Knoxville v. Knoxville Water Co.. 64 
S2W.5) L075, Oe Menn W647 AGie Lean 
888 [aff 23 S.Ct. 531, 189 U.S. 434, 47 
L.Ed. 887]. 


86. Rogers Park Water Co. v. Fer- 
gus, 53 N.E. 3638, 178 Ill. 571 [aff 2t 
S.Ct. 490, 180 U.S. 624, 45 L.Ed. 702). 


_ Effect of annexation to municipal- 
ity in general see Municipal Corpora- 


| tions §§ 112, 113. 


87. In re Guilford Water Co.’s 
Service Rates, 108 A. 446, 118 Me. 367. 


Power to regulate water rates as 
belonging primarily to state see su- 
pra § 800. 

88. City of Benwood vy. Public 
Service Commission, 83 S.B. 295, 75 
Wi Waid 2) lun eAS eno 15 Gua? one 


89. State ex inf. Barrett ex rel. 
Callaghan v. Maitland, 246 S.W. 267, — 
296 Mo. 338. 


Rate making for public utility as 
legislative function in general see 
Public Utilities § 27. 

90. State ex inf. Barrett ex rel. 
Callaghan v. Maitland, 246 S.W. 267, 
296 Mo. 338; Johnson-Kahn Co. v. 
A ROmpEOD, 125 N.Y.S. 448, 68 Misc. 
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other public utility,®! is entitled to charge for its 
services such rates, and such only, as will give it a 
fair and reasonable return upon its property devoted 
to the public service,®? while the public is entitled 
to demand that no more be exacted by the company 
than the services are reasonably worth.®? 
tablished by public authority, under the power of 
regulation,®* must be reasonable, compensatory, and 
nonconfiscatory,®® and cannot be arbitrarily estab- 
lished or made unreasonably low,®® but must be such 
as, after due allowance is made for depreciation, 
upkeep, and legitimate operating expense, will af- 
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giving it a fair 
Rates es- 


ford a fair return to the company,°’ and, on the oth- 


91. See Public Utilities § 24. 


Water company as public utility 
see supra §§ 655, 656. 

92. U.S.—City and County of Den- 
ver v. Denver Union Water Co., 38 S. 
Steg 20 8) 22465 UST 8) 1620 esd. 1649); 
Reno Power, Light & Water Co. v. 
Public Service Commission of Nevada, 
300 F. 645; Goldfield Consol. Water 
Co. v. Public Service Commission of 
Nevada, 236 F. 979. , 

N.Y.—City of Mt. Vernon v. New 
York Interurban Water Co., 101 N.Y. 
S230) 115 App Div.) 658; Town jot 
Mamaroneck v. New York Interurban 
Water Co., 212 N.¥.S. 639, 126 Misc. 
382. 

R.I.—Public Utilities Commission 
v. East Providence Water Co., 136 A. 
447, 48 R.i. 376 [rearg den 137 A. 387]. 

Tex.—Ball v. Texarkana Water Cor- 
poration, (Civ.App.) 127 S.W. 1068. 

Va.—Roanoke Water Works Co. v. 
Commonwealth, 124 S.H. 652, 140 Va. 
144. 

[a] Statute requiring rates to be 
reasonable.—A statute requiring the 
rates to be charged by a water com- 
pany to be reasonable is in legal ef- 
fect a part of its franchise. City of 
Mt. Vernon vy. New York Interurban 
Water Co., 101 N.Y.S. 232, 115 App. 
Div. 658; Town of Mamaroneck v. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Misc. 382. 


9c. U.S.—Goldfield Consol. Water 
Co. v. Public Service Commission of 
Nevada, 236 F. 979. 


Cal.—Redlands, L. & C. Domestic 
Water Co. v. City of Redlands, 53 P. 
843, 121 Cal. 365. 


Idaho.—Murray vy. Public Utilities 
Commission, 150 P. 47, 27 Idaho 603, 
L.R.A.1916F 756. 

Me.—Gay v. Damariscotta-Newcas- 
tle Water Co., 162 A. 264, 131 Me. 304; 
Brunswick & Topsham Water Dist. v. 
Maine Water Co., 59 A. 537, 99 Me. 371. 

N.Y.—Wood v. New York Interur- 
bani, water Co.142  N.Y.S, 626, 9157 
App.Div. 407; Town of Mamaroneck 
v. New York Interurban Water Co., 
212 N.Y.S. 639, 126 Misc. 382. 


R.I.—Public Utilities Commission 
y. Hast Providence Water Co., 136 A. 
447, 48 R.I. 376 [rearg den 137 A. 387]. 


[a] Worth of water service to 
consumers is its worth to them as in- 
dividuals making up a community of 
water takers. Brunswick & Topsham 
Water Dist. v. Maine Water Co., 59 

I Noe Hei ky LRN AS 


[b] Right as paramount to com- 
pany’s right to fair return.—(1) The 
reasonableness of water rates relates 
both to the company and the consum- 
er, but in case of conflict they must 
be reasonable to the consumer in any 
event; and the company cannot law- 
fully charge more than the services 
are reasonably worth, although the 


j charges so limited would fail to pro- 


duce a fair return to it. Brunswick 
& Topsham Water Dist. v. Maine Wa- 
ter Co., 59 A. 537, 99 Me. 371. (2) If 
rates represent the maximum reason- 
able value of the service to the con- 
sumer it cannot be said that they are 
confiscatory, whatever may be the re- 
turn to the company. Gay v. Da- 
mariscotta-Newcastle Water Co., 162 
A. 264, 131 Me. 304. 


94. Power to regulate rates in gen- 
eral see supra §§ 799-802. 


85. Turtle Creek Borough v. Penn- 
sylvania Water Co., 90 A. 194, 243 Pa. 
401; Roanoke Water Works Co. v. 
Oy a ates 124 S.E. 652, 140 Va. 
144. 


[a] Rate fixed on basis of insuffi- 
cient property valuation amounts to a 
confiscation of the company’s prop- 
erty. Roanoke Water Works Co. v. 
ER Wabi cone: 124 S.H. 652, 140 Va. 


$6. Cal.—San Diego Water Co. v. 
San Diego, 50 P. 633, 118 Cal. 556, 62 
Am.S.R. 261, 38 L.R.A. 460; Spring 
Valley Waterworks v. San Francisco, 
22 P. 910, 1046, 82 Cal. 286, 16 Am.S.R. 
116, 6 L.R.A. 756. 


Ill.—Chicago v. Rogers Park Wa- 
ter Co., 73 N.E. 375, 214 I]. 212. 


Iowa.—Cedar Rapids Water Co. v. 
Cedar Rapids, 90 N.W. 746, 117 Iowa 


250; Des Moines v. Des Moines Wa- 
terworks Co., 64 N.W. 269, 95 Iowa 
348. 


Mich.—Grand Haven v. Grand Ha- 
ven Waterworks, 78 N.W. 890, 119 
Mich. 652. 


N.J.—Long Branch Commission v. 
Tintern Manor Water Co., 62 A. 474, 
70 N.J.Eq. 71 [aff 71 A. 1134, 71 N.J. 
Eq. 790]. 

N.Y.—Silberberg y. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 
349, 116 Misc. 595; City of New York 
v. Citizens’ Water Supply Co., 189 N. 
NES ES) MeV sea iin eS ARO aIIGY, OAS oy oy, 
Div. 169]. 


[a] Statute authorizing officer to 
fix rates arbitrarily is unconstitution- 
al, as violative of the due process 
clause, and any such action is nuga- 
tory. Silberberg v. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 349, 
116 Mise. 595; City of New York v. 
Citizens’ Water Supply Co., 189 N.Y.S. 
vee [aff 191 N.Y.S. 430, 199 App.Div. 

ile 


$7. U.S.—Knoxville v. 
Water (Co. 2943S, Cts 14879219) sor Sme ds 
53 L.Ed. 371; San Diego Land, etc., 
Co. v. National City, 19 S.Ct. 804, 174 
U.S. 789, 48 IsEd. 1154° Streator 
Aqueduct Co. v. Smith, 295 F. 385; 
Cc. H. Venner Co. v. Urbana Water- 
works, 174 F. 348; Spring Val- 
ley Water Co. v. San Francisco, 165 
F. 667; Contra Costa Water Co. v. 
Oakland, 165 F. 518; San Diego Land 
& Town Co. v. Jasper, 89 F. 274. 


Knoxville 


~ 
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[§§ 803-804 


er hand, must not be unreasonably high so as to 
produce an excessive profit to the company and in- 
flict hardship upon the consumers.°® 
is not entitled to charge rates which, in addition to 


The company 


return, provide revenues sufficient 


to pay the cost of construction, acquisition, or ex- 
tension of the system.®® 


[§ 804] (b) Matters Considered. In prescribing 
and regulating rates for water service there are 
to be applied the general principles applicable in 
the cases of other public utilities, as to the rate 
base, and the elements thereof,? such as the value 


Cal.—Contra Costa Water Co. v. 
City of Oakland, 113 P. 668, 159 Cal. 
323; Redlands, etc., Domestic Water 
Co. v. Redlands, 53 P. 843, 121 Cal. 365. 


Idaho.—Murray v. Public Utilities 
Commission, 150 P. 47, 27 Idaho 603, 
L.R.A.1916F 756; Pocatello v. Mur- 
ray, 120 P. 812, 21 Idaho 180. 


_lowa.—Cedar Rapids Water Co, v. 
City of Cedar Rapids, 91 N.W. 1081, 
118 Iowa 234. 


Me.—Kennebec Water Dist. v. Wa- 
ates) 54 A. 6, 97 Me. 185, 60 L.R.A. 


Mass.—-Souther v. Gloucester, 73 N. 
E. 558, 187 Mass. 552, 69 L.R.A. 309. 

Mo,—City of Joplin v. Wheeler, 158 
S.W. 924, 173 Mo.App. 590. 

N.J.—Long Branch Commission y. 
Tintern Manor Water Co., 62 A. 474, 
TO IN. d Mas 71 [att WA. TSS eING ae 
Eq. 790]. 


N.Y.—People v. Albion Waterworks 
Co., 125 N.Y.S. 589, 140 App.Div. 646 
[rev 121 N.Y.S. 660, 66 Misc. 651]. 

Pa.—Turtle Creek Borough vy. Penn- 
sylvania Water Co., 90 A. 194, 243 Pa. 
401; Brymer v. Butler Water Co., 36 
A. 249, 179 Pa. 231, 36 L.R.A. 260: 
Wilkesbarre v. Spring Brook Water- 
Supply Co., 4 Lack.Leg.N. 367. 


S.C.—Poole v. Paris Mountain Wa- 
ter Co. 62S... e874, Sil SiG 498 ealos 
Am.S.R. 923. 


Tex.—West v. Probst, (Commn. 
App.) 6 S.W.(2d) 96 [rev (Civ.App.) 
251 S.W. 289]. 


Wash.—Twitchell v. Spokane, 104 
P. 150, 55 Wash. 86, 133 Am.S.R. 1021, 
24 L.R.A.N.S. 290. 


Adequacy of return see infra § 804 
text and note 11. 


98 State v. Tampa Water Works 
Coy, 47,80. 3858, 56 Maw sos, oO. Leneae 
N.S. 183; State v. Tampa Water 
Works Co., 48 So. 639; 57 Pla. 533, 22 
L.R.A.N.S. 680; Ball v. Texarkana 
Tee Corp., (Tex.Civ.App.) 127 S.W. 


99. Reno Power, Light & Water 
Co. v. Public Service Commission of 
Nevada, 300 F. 645; Sloan y. City of 
Cedar Rapids, 142 N.W. 970, 161 Iowa 
307; Sinking Spring Water Co. v. Wy- 
omissing Borough, 22 Pa.Dist. 716. 


1. See Public Utilities §§ 24-60. 


2. See cases infra this note; and 
notes 3-6. 


[a] Fair value of property.—(1) 
In fixing rates for water service, or 
determining their reasonableness, the 
base is the fair and reasonable value 
of the property devoted to the public 
service. Vincennes Water Supply Co. 
v. Public Service Commission of In- 
diana, 34 F.(2d) 5 [cert den 50 S.Ct. 
26, 280 ‘U.S. 567, 74 L.Ed. 621]; Spring 
Valley Waterworks y. City and Coun- 
ty of San Francisco, 192 F. 137; San 
Diego Land & Town Co. v. National 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the company’s physical properties* and the fac- | tors entering into the ascertainment or determi- 


ity, ((4¢. Po coifatenio S.Ct, 2804, 1 %4 
U.S. 739, 438 L.Ed. 1154]; Hackensack 
Water Co. v. Board of Public Utility 
Com’rs, 119 A. 84, 98 N.J.Law 41 [aff 
124 A. 925, 100 N.J.Law 177]; Public 
Utilities Commission vy. East Provi- 
dence Water Co., 136 A. 447, 48 RI. 
376 [rearg den 137 A. 387]; West v. 
Probst, (Tex.Commn.App.) 6 S.W.(2d) 
96 [rev (Civ.App.) 251 S.W. 289]. (2) 
The public is entitled to see that the 
property of the company is not con- 
sidered at more than its fair value. 
Seranton-Spring Brook Water Serv- 
ice Co. v. Public Service Commission 
of Pennsylvania, 160 A. 230, 105 Pa. 
Super. 203. 


[b] Ascertainment of fair value is 
not matter of formula, but is a matter 
calling for the exercise of a sound 
and reasonable judgment upon proper 
consideration of all relevant facts. 
Borough of Ben Avon v. Ohio Valley 
Water Co., 103 A. 744, 260 Pa. 289 [rev 
on other grounds 40 S.Ct. 527, 253 U. 
S. 287, 64 L.Ed. 908]. 


{c] Matters and elements consid- 
ered.—(1) All relevant facts must 
be considered, in arriving at the pres- 
ent fair value of a water company’s 
property. Town of Mamaroneck vy. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Mise. 382; New York 
Interurban Water Co. vy. City of Mt. 
Vernon, 180 N.Y.S. 304, 110 Misc. 281; 
Public Utilities Commission v. East 
Providence Water Co., 136 A. 447, 48 
R.I. 376 [rearg den 137 A. 387]. (2) 
Among the matters proper to be con- 
sidered in determining the value of a 
water company’s property for rate 
purposes are the original cost of 
construction; the amount expended 
in permanent improvements; the 
amount and market value of stocks 
and bonds; the present, as compared 
with the original, cost of construction; 
the probable earning capacity of the 
property under particular rates; the 
sums required to meet operating ex- 
penses; what it would cost to obtain 
water, equal in quantity and quality 
to the present supply, from the next 
most available source; depreciation 
and obsolescence; the fact that the 
company has a franchise, and is a 
going concern; and appreciation in 
value since the various properties 
constituting the plant or system were 
acquired. Spring Valley Waterworks 
v. City and G‘ounty of San Francis- 
co, 192 F. 137. See to same effect 
Reno Power, Light & Water Co. v. 
Public Service Commission of Neva- 
da, 300 F. 645; State ex rel. City of 
St. Joseph v. Public Service Commis- 
sion, 30 S.W.(2d) 8, 325 Mo. 209; 
Town of Mamaroneck v. New York 
Interurban Water Co., supra. (3) 
Neither original cost, reproduction 
cost, reproduction cost less depre- 
ciation, market value of stocks and 
bonds, nor any other single factor, is 
necessarily controlling or equivalent 
to reasonable value. Reno Power, 
Light & Water Co. v. Public Service 
Commission of Nevada, supra. (4) 
The basis for estimating value, or de- 
termining the rate base, is ordinarily 
market value, as to land, and repro- 
duction cost, less depreciation, as to 
structures. City and County of Den- 
ver v. Denver Union Water Co., 38 S. 
Ce Sy oO RE Shy 02 a rkVO. 6.4.95 
(5) The historical cost of property is 
proper to be considered, but is not 
controlling. Brunswick & Topsham 
Water Dist. v. Maine Water Co., 59 
A. 537, 99 Me. 371; Newport Home 
Water Co. v. Public Service Commis- 
sion, 76 Pa.Super. 386; Wilkesbarre vy. 
Spring Brook Water-Supply Co., 4 
Lack.Leg.N. (Pa.) 367. (6) The es- 
timated cost of a substitute system 


may be considered in determining the 
reasonable value of the property and 
plant of a water company, but it can- 
not be a controlling element. Spring 
Valley Water Co. v. San Francisco, 
165 F. 667. (7) The capitalization of 
a water company, or the face amount 
of bonds and stock issued by it, fur- 
nishes no guide to the value of its 
property, particularly where such 
amount is greater than the actual 
value of the property acquired in ex- 
change. City of Knoxville v. Knox- 
ville Water Co., 29 S.Ct. 148, 212 U.S. 
1, 53 L.Ed. 371; New York Interurban 
Water Co. v. City of Mt. Vernon, 180 
N.Y.S. 304, 110 Misc. 281. (8) So the 
fact that a water company has bonds 
outstanding in an amount far exceed- 
ing the value of its property is prop- 
erly disregarded in fixing the value 
for rate purposes. Highspire Water 
Co. v. Public Service Commission, 76 
Pa.Super. 504. (9) The market value 
of the stock and bonds of the. com- 
pany may properly be considered and 
given the weight to which it appears 
to be entitled. Spring Valley Water 
Co. v. San Francisco, supra. (10) 
Where the entire capital stock of a 
water company has been recently sold 
to, and purchased by, its present own- 
ers, the price paid is entitled to some 
consideration on the question of the 
value of the company’s’ property. 
Greencastle Water Works Co. v. Pub- 
lic Service Commission of Indiana, 
31 F.(2d) 600. (11) The prices paid 
for stock of a water company, how- 
ever, at private sales, ordinarily have 
no bearing on the question of the val- 
ue of the company’s property. Vin- 
cennes Water Supply Co. v. Public 
Service Commission of Indiana, 34 F. 
(2d) 5 [cert den 50 S.Ct. 26, 280 U.S. 
567, 74 IaEid. 621). (2) The ques- 
tion of present value is affected but 
little, if at all, by the fact that there 
is neither right nor obligation to con- 
tinue to use the property in public 
service perpetually, or for any long 
period defined in advance. City and 
County of Denver v. Denver Union 
Water Co., 38 S.Ct... 278, 246 U.S. 178, 
62 L.Ed. 649. 


{d] Past losses or gains of a wa- 
ter company are not to be considered 
in arriving at the present value of 
its property, and the amount of past 
losses is not to be added to the value 
of such property. Reno Power, Light 
& Water Co. v. Public Service Com- 
mission of Nevada, 300 F. 645; Public 
Utilities Commission y. East Provi- 
dence Water Co., 136 A. 447, 48 R.I. 
376 [rearg den 137 A. 387]. 


[e] Amount of depreciation and 
obsolescence of a water company’s 
property is not to be added to the 
present value of the property, as a 
basis for fixing rates, since the com- 
pany is entitled to charge rates suffi- 
cient to make good depreciation 
and replace parts of the property, 
coming to the end of their useful life, 
and if it fails so to do the fault is its 
own, and it cannot claim a return on 
depreciated and obsolete parts of its 
property. City of Knoxville v. Knox- 
ville Water Co., 29 S.Ct. 148, 212 U. 
Suey Oo ea eGewonile 


{f] Prior valuation plus subse- 
quent additions to plant.—Where the 
value of a company’s system has been 
properly determined, and suitable al- 
lowance is made for subsequent addi- 
tions, it is manifestly proper to cal- 
culate the fair return upon that ba- 
sis, for a reasonable period. Town of 
Mamaroneck v. New York Interurban 
Water Co., 212 N.Y.S. 639, 126 Misc. 
382. 


{g] If there is more than one 
source of supply, other things being 


equal, the public is entitled to have 
the least expensive one used, and the 
question of a fair profit to the com- 
pany must be determined with refer- 
ence to this factor. Brunswick & 
Topsham Water Dist. v. Maine Water 
Co., 59 A. 537, 99 Me. 371. 


[h] Apportionment of value be- 
tween two municipalities.—Where 
part of a water company’s main is in 
one municipality and part in another, 
and it serves both, only so much of it 
as is within each municipality should 
be included in the valuation for rate 
purposes in such municipality; but 
where the main as laid in one munici- 
pality is merely for the transporta- - 
tion of water to the other, its entire 
value is to be included in fixing rates 
in the latter municipality. Beaver 
Valley Water Co. v. Public Service 
Commission, 76 Pa.Super. 255. 


3. See cases infra this note. 


[a] Value at time of inquiry.—(1) 
The value to be ascertained is present 
value, or value as of the time the in- 
quiry is made. Board of Public Util- 
ity Com’rs of New Jersey v. Eliza- 
bethtown Water Co., 43 F.(2d) 478; 
Greencastle Water Works Co. vy. Pub- 
lic Service Commission of Indiana, 31 
F.(2d) 600; Goldfield Consol. Water 
Co. v. Public Service Commission of 
Nevada, 236 F. 979; Des Moines Wa- 
ter Co. v. City of Des Moines, 192 F. 
198; Spring Valley Waterworks v. 
City and County of San Francisco, 192 
F. 137; Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y. 
S. 639, 126 Misc. 382; Roanoke Water 
Works Co. vy. Commonwealth, 124 S.B. 
652, 140 Va. 144. (2) Probable value 
for a reasonable time _ thereafter 
should also be considered. Greencas- 
tle Water Works Co. v. Public Serv- 
ice Commission of Indiana, 31 F.(2d) 
600. (3) The time at which “present 
value” is to be ascertained for rate 
purposes is the time at which the 
rate schedule is established and pro- 
mulgated, rather than a subsequent 
time when final decree is entered in 
judicial procéedings attacking the 
rates so established. Board of Pub- 
lic Utility Com’rs of New Jersey v. 
Elizabethtown Water Co., 43 F.(2d) 
478. (4) It is not proper to take, 
as the rate base, the average value 
over a period of two years past. 
Hackensack Water Co. v. Board of 
Public Utility Com’rs, 119 A. 84, 98 
N.J.Law 41 faff 124 A. 925, 100 NJ. 
Law 177]. (5) A valuation of a com- 
pany’s property on a particular date 
furnishes no proper basis for fixing a 
rate at a date long subsequent there- 
to. Roanoke Water Works Co. v. 
Commonwealth, supra. (6) An esti- 
mate of value arrived at, at a prior 
date, by capitalizing the cost of ob- 
taining a substitute supply of water 
cannot be adopted without modifica- 
tion where, at the time of the inquiry, 
conditions have so changed that a 
substitute supply would have to be 
procured at a much greater distance. 
Roanoke Water Works Co. v. Com- 
monwealth, 119 S.E. 268, 137 Va. 348. 
(7) Where the valuation of a com- 
pany’s property is ascertained and 
fixed as of a date prior to the inquiry, 
the value of later additions to the 
plant must be added thereto. Vin- 
cennes Water Supply Co. yv. Public 
Service Commission of Indiana, 34 F. 
(2d) 5 [cert den 50 S.Ct. 26, 280 U.S. 
567, 74 L.Ed. 621]. 


{b] Property to be included.—(1) 
There should be included in the rate 
base, in fixing water rates or deter- 
mining their reasonableness, the val- 
ue of all the company’s property used 
and useful in the public. service. 
Town of Mamaroneck y. New York 
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Interurban Water Co., 212 N.Y.S. 639, 
126 Misc. 382; Scranton-Spring Brook 
Water Service Co. v. Public Service 
Commission of Pennsylvania, 160 A. 
230, 105 Pa.Super. 2:08. © (2) Only 
property so used and useful is to be 
included, however, however useful 
other property may have been in the 
past or may be expected to be in the 
future. Spring Valley Waterworks v. 
City and County of San Francisco, 
192 KF, 137; Spring Valley Water Co. 
v. San Francisco, 165 F. 667; Town of 
Mamaroneck v. New York Interurban 


Water Co., supra; West v. Probst, 
(Tex.Commn.App.) 6 S.W.(2d) 96 
{rev (Civ.App.) 251 S.W. 289]. (3) 


Property not owned by the company, 
although used in the public service, 
such as hydrants paid for by the 
municipality, should not be included 
in valuing the property on the basis 
of which rates are to be computed. 
Publie Utilities Commission v. Hast 
Providence Water Co., 136 A. 447, 48 
Reales oubreanonden 1onwA. osu C4) 
The value of property financed and 
paid for by consumers should not be 
included. Town of Mamaroneck v. 
New York Interurban Water Co., su- 
pra. (5) On the other hand, the fact 
that the cost of constructing or ac- 
quiring particular items of property 
is advanced by others than the water 
company does not prevent the inclu- 
sion of the value of such items in the 
rate base, where proper consideration 
is paid therefor by the company or 
the cost thereof is or is to be repaid 
to the persons advancing it. Plain- 
field Union Water Co. v. Board of Pub- 
lic Utility Com’rs of New Jersey, 30 
F.(2d) 846 [mod on other grounds 30 
¥F.(2d) 859, cert den 49 S.Ct. 353, 279 
U.S. 858, 73 L.Ed. 999] (extensions, 
deposits to cover the cost of which 
were made by property owners desir- 
ing the extensions to be made, under 
an agreement for the return of such 
deposits as the extensions should be- 
come profitable); Beaver Valley Wa- 
ter Co. v. Public Service Commission, 
AAC MouiOn sal Lolea SOS Beaver avial= 
ley Water Co. v. Public Service Com- 
mission, 76 Pa.Super. 255 (abutment 
of dam built for water company by 
railroad company in consideration of 
being allowed to use it for railroad 
purposes). (6) There should be in- 
cluded the full value of water rights, 
or rights of diverting water, and wa- 
ter storage facilities employed in the 
public service. McCardle v. Indian- 
apolis Water Co., 47 S.Ct. 144, 272 U.S. 
400, 71 L.Ed. 316; Reno Power, Light 
& Water Co. v. Public Service Com- 
mission of Nevada, 300 F. 645; Spring 
Valley Water Co. v. City and County 
of San Francisco, 252 F. 979 [appeal 
dism 253 F. 991, 165 C.C.A. 672]; Mur- 
ray v. Public Utilities Commission, 
150 P. 47, 27 Idaho 603, L.R.A.1916F 
756; Acquackanonk Water Co. Vv. 
Board of Public Utility Com’rs, 125 
Ks 3) 900) IN Suawa 169). 1 JN. J. Mise. 
575; Beaver Valley Water Co. v. Pub- 
lic Service Commission, 76 Pa.Super. 
255. (7) The value of a small res- 
ervoir maintained as a ‘“‘balancing’’ 
reservoir, or as an overflow for the 
system, is properly included in the 
rate base, as useful and needed in the 
publie service, even though it has in 
fact held no water in years. Board 
of Public Utility Com’rs of New Jer- 
sey v. Elizabethtown Water Co., 43 F. 
(2d) 478. (8) The value of all land 
owned by the company and needed to 
give full protection to its water sup- 
ply should be_ included. Plainfield 
Union Water Co. v. Board of Public 
Utility Com’rs of New Jersey, 30 F. 
(2d) 846 [mod on other grounds 30 
¥'.(2d) 859, cert den 49 S.Ct. 353, 279 
U.S. 858, 73 L.Ed. 999]. (9) The val- 
ue, however, of lands purchased by a 
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water company to avoid liability to 
suit for lowering the ground water 
level by pumping operations on its 
own adjoining land is not to be includ- 
ed in the rate base, such lands not 
being used or useful in the public 
service, however desirable their dac- 
quisition may have been from a busi- 
ness standpoint. Spring Valley Wa- 
ter Co. v. City and County of San 
Francisco, supra. (10) The value of 
a water right should be included to 
the extent that it is used in connec- 
tion with supplying water, including 
water power used for pumping wa- 
ter into the supply system, but no 
allowance should be made for water 
used for other power purposes, or 
any other purposes than supplying 
water to the public. Beaver Valley 
Water Co. v. Public Service Commis- 
sion, 76 Pa.Super. 255. (11) No val- 
ue should be ‘allowed for the com- 
pany’s usufructuary right to water 
which is wasted by it. Reno Power, 
Light & Water Co. v. Public Service 
Commission of Nevada, 300 F. 645. 
(12) The value of a canal used to 
carry water, not taken into the water 
system, to a power plant used to 
pump water into and through the 
mains is properly included in the rate 
base, aS property used and useful in 
the public service. McCardle v. In- 
dianapolis Water Co., 47 S.Ct. 144, 272 
U.S. 400, 71 L.Ed. 316. (13) Reser- 
voir sites not put into use, and which 
may never be needed or used, and 
wells and reservoirs no longer need- 
ed or used, should not be included in 
the rate base. Acquackanonk Water 
Co. v. Board of Public Utility Com’rs, 
L25 As 33, 100) NJ .aw 169, 1. NJ. 
Misc. 575; New York Interurban Wa- 
ter Co. v. City of Mt. Vernon, 180 N. 
Y.S. 304, 110 Misc. 281; Newport 
Home Water Co. v. Public Service 
Commission, 76 Pa.Super. 386; Beav- 
er Valley Water Co. v. Public Service 
Commission, 76 Pa.Super. 255. (14) 
A well and pumping plant no longer in 
actual use is properly excluded from 
the rate base, as against the conten- 
tion that it is maintained as an emer- 
gency source of supply, where it is 
not connected with the system, and to 
connect it some two miles of pipe 
would have to be laid. Union Holly- 
wood Water Co. v. City of Los Ange- 
les; 2 (P983, 1i8*Cal 2064) (Gis) “rhe 
fact that a part of a water company’s 
plant is no longer used for the purpos- 
es for which it was originally built 
or installed does not render improper 
its inclusion in the rate base if it is 
used and useful for another purpose, 
as in the case of a pump house no 
longer used as such, but used and 
useful as a storehouse. Beaver Val- 
ley Water Co. v. Public Service Com- 
mission, 76 Pa.Super. 255. (16) Sums 
deposited by intending consumers to 
secure the extension of the water 
system to their properties, to be re- 
turned to the depositors as they 
should become users, should receive 
no consideration whatsoever in fixing 
the rate base. Vincennes Water Sup- 
ply Co. v. Public Service Commission 
of Indiana, 34 F.(2d) 5 [cert den 50 
S.Ct. 26, 280 U.S. 567, 74 L.Ed. 621]. 
(17) Interest on Jand should not be 
allowed as a part of the valuation of 
a water company’s property. New 
York Interurban Water Co. v. City of 
Mt. Vernon, supra. (18) Where, in 
fixing the rate base, some, but not all, 
of certain meters and connections are 
included at a valuation greater than 
that put by the company upon the 
whole number, the company cannot 
claim to be in any way prejudiced by 
failure to include the others. Union 
Hollywood Water Co. y. City of Los 
Angeles, supra. 


[c] Parallel and duplicate mains. 
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—(1) In fixing the rate base a water 
company should be allowed the full 
value of parallel lines purchased by 
it from another company, even 
though such parallel system is not 
being used to its full capacity, where 
it is used and useful, for present op- 
eration and future development, and 
for emergency use. Ben Avon Bor- 
ough v. Ohio Valley Water Co., 114 
A. 369, 271 Pa. 346 [aff 75 Pa.Super; 
290]. (2) The value of duplicate 
pipe lines used and useful in the 
company’s service should be included 
in the rate base. Beaver Valley Wa- 
ter Co. v. Public Service Commission, 
76 Pa.Super. 255. 


[d] Excess or unnecessary plant. 
—(1) A company is not entitled to a 
fair return upon the whole value of 
a water system having a capacity 
greatly in excess of that reasonably 
needed. West. «vs "Probst, s@iex 
Commn.App:) 6 S.W.(2d) 96 [rev (Civ. 
App.) 251 S.W. 289]. (2) Where the 
value of a water system has been 
ascertained by the method of re- 
production cost, less depreciation, 
there should be deducted a proper 
amount for overbuilt plant. Town of 
Mamaroneck vy. New York Interurban 
Water Co., 212 N.Y.S. 639, 126 Mise: 
382. (3) The value of meters and 
connections installed by a water com- 
pany in new and unoccupied houses, 
which have not yet come into use, and 
as to which there is no showing of 
probable use within a year, is prop- 
erly excluded. Union Hollywood Wa- 
ter Co. v. City of Los Angeles, 172 
P. 983; 178 Cal. 206: (4) he value 
of a water main installed in expecta- 
tion of business which did not ma- 
terialize, and which in size and cost 
greatly exceeds any needs of the serv- 
ice, should not be included in the 
rate base. Public Utilities Commis- 
Sion v. East Providence Water Co., 136 
A. 447, 48 R.I. 376 [rearg den 137 A. 
387]. (5) The mere fact, however, 
that a main is larger than necessary, 
as a result of mistake or error of 
judgment, does not prevent the inclu- 


) sion of its full value in the rate base. 


City of Elizabeth v. Board of Public 
Utility Commissioners, 123 A. 358, 99 
N.J.Law 496, 1 N.J.Mise. 274 [dist 
Long Branch Commission y. Tintern 
Manor Water Co., 62 A. 474, 70 N.J. 
Hae ti 


Le] Dam in course of construction. 
—Where a dam, necessary as an ad- 
dition to a water system, is in course 
of construction for several years, dur- 
ing which it actually adds nothing to 
the water supply, it is permissible 
to include proper and _ inecreasing 
amounts in the rate base for such 
years to cover the value of the dam 
under construction, instead of adding 
its full value when it is completed and 
increasing the rate of return to make 
up for interest and other charges 
during construction. Spring Valley 
Water Co. v. City and County of San 
Francisco, 252 F. 979 [appeal dism 253 
Fy 991, 165 C.CyA. (672). 


{f{] Personal property.—(1) The 
value of a water company’s personal 
property should be included in the 
rate base if it represents an invest- 
ment reasonably necessary for the 
successful carrying on of the busi- 
ness. West v. Probst, (Tex.Commn. 
App.) 6 S.W.(2d) 96 [rev (Civ.App.) 
251 S.W. 289]. (2) Office furniture, 
tools, equipment, materials on hand, 
cost of improving ground, and the 
like, should be considered in estimat- 
ing present value, so far as they rep- 
resent an investment reasonably nec- 
essary to the successful carrying on 
of the company’s business, but not 
otherwise. Murray y. Publie Utili- 
ties Commission, 150 P. 47, 27 Idaho 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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nation thereof. In fixing such rates it is also essen- | tial to take into consideration the principles applica- 


608, L.R.A.1916F 756. 


[g] Good will—Where a water 
company has a monopoly, nothing 
should be allowed or included in the 
rate base on account of good will. 
Spring Valley Waterworks y. City and 
County of San Francisco, 192 F. 137; 
Contra Costa Water Co. v. City of 
Oakland, 113 P. 668, 159 Cal. 3238. 


{h] Franchise.—No independent 
allowance for the value of a water 
company’s franchise should be made, 
at least unless a distinct productive 
efficiency or earning power thereof is 
shown. Spring Valley Waterworks v. 
City and County of San Francisco, 192 


[i] Depreciation reserve set up by 
company.—The amount of a depre- 
ciation reserve set up by a company 
should not be included in the rate 
base, except where it is invested in 
property used in the public service. 
State ex rel. City of St. Joseph v. Pub- 
lic Service Commission, 30 S.W.(2d) 
8, 325 Mo. 209. 


{i] Valuation of particular items 
of property.—(1) Only the fair value 
of a water right or source of water 
in its natural state should be included 
in the rate base. Spring Valley Wa- 
ter Co. v. City and County of San 
Francisco, 252 F. 979 [appeal dism 253 
BY5991 165 C.ClA- 6721... (2) The val- 
ue of a water right, or right to ap- 
propriate water, should be fixed by 
the market value of a similar right 
in the same or a similar locality, if 
that can be established, and, if not, by 
opinion evidence of competent wit- 
nesses. Murray v. Public Utilities 
Commission, 150 P. 47, 27 Idaho 603, 
L.R.A.1916F 756. (3) Where a wa- 
ter company obtains its supply from 
springs, no allowance can be made 
for the value of its water right be- 
yond the value of the land on which 
such springs are situate, especially as 
it may be presumed that the munici- 
pality served was located with refer- 
ence to such sources of water, and it, 
and not the company, is entitled to 
the benefits of their relative location. 
Bluefield Waterworks & Improve- 
ment Co. v. Public Service Commis- 
sion, 110 S.E. 205, 89 W.Va. 736 [cert 
den 42 S.Ct.-315, 258 U.S. 622, 66. L. 
Ed. 796, and rev on other grounds 43 
S/Ct.. 675,262 U.S. 679, 67, L.Ed: 11764; 
(4) The proper test of value of water- 
shed lands owned by a water com- 
pany is present market value, consid- 
ering all its available uses and pur- 
poses which affect market value, and 
not a special value for watershed pur- 
poses. Lehighton Water Supply Co. 
v. Public Service Commission, 99 Pa. 
Super. 574. (5) Where an alternative 
source of supply is available, lands 
comprising a watershed are to be 
valued for rate purposes at not more 
than the reasonable cost of obtaining 
an equivalent supply of water from 
the alternative source, even though 
their market value may be_ higher. 
Spring Valley Water Co. v. City and 
County of San Francisco, supra. (6) 
In estimating the value of water bear- 
ing’ lands for rate purposes, the per- 
colating waters in the tract may be 
appraised separately from the value 
of the land as such, or the land may 
be appraised, as water bearing land. 
without consideration of the value of 
the water apart from the land. Un- 
ion Hollywood Water Co. v. City of 
Los Angeles, 172 P. 983, 178 Cal. 206. 
(7) In estimating the value of land 
belonging to a water company there 
should be taken into account the fact 
that part of the area occupied by it 
lies in a river outside of and below 
the harbor line, so that the company 
has no absolute title thereto, but only 
a qualified right to its use, depend- 
ent upon the grace or favor of the 
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government, which right cannot be 
made the basis for capitalization as 
against the public. Borough of Ben 
Avon v. Ohio Valley Water Co., 103 A. 
744, 260 Pa. 289 [rev on other grounds 


40) SiGt. (627) 253) UNS. 287, 164 Lhd: 
908]. 
[k] Evidence of value.—(1) The 


fair value of a water company’s prop- 
erty must be fixed on the basis of 
lawful evidence, and a finding of val- 
ue cannot be sustained unless it is 
so supported. Greencastle Water 
Works Co. v. Public Service Commis- 
sion of. Indiana, /31-.8'.(2d) 600, G2) 
Hvidence held to sustain finding as to 
value see McCardle v. Indianapolis 
Water Co., 47 S.Ct. 144, 272 U.S. 400, 
71 L.Ed. 316: Union Hollywood Water 
Co. v. City of Los Angeles, 195 P. 55, 
184 Cal. 535. 


4 See cases infra this note. 


[a] Reproduction cost.—(1) In 
ascertaining the present value of a 
water company’s property and sys- 
tem, proper consideration must be 
given to the cost of reproduction, less 
depreciation. Roanoke Water Works 
Co. v. Commonwealth, 124 S.E. 652, 
140 Va. 144; Roanoke Water Works 
Co. v. Commonwealth, 119 S.B. 268, 
137 Va. 348; Pabst Corporation v. 
Railroad Commission, 227 N.W. 18, 
131 Wis. 398. (2) Such method, while 
not controlling, is ordinarily the best 
and a proper one for arriving at pres- 
ent value. Plainfield Union Water Co. 
v. Board of Public Utility Com’rs of 
New Jersey, 30 F.(2d) 846 [mod on 
other grounds 30 F.(2d) 859, cert den 
ZOOS Cte 850, 219 OLS. 85s, lo Led. 
999]; Reno Power, Light & Water Co. 
v. Public Service Commission of Ne- 
vada, 300 F. 645; Murray v. Public 
Utilities Commission, 150 P. 47, 27 
Idaho 603, L.R.A.1916F 756. Contra 
City of Wilkes-Barre v. Spring Brook 
Water Supply Co., 4 lLack.Leg.N. 
(Pa.) 367. (3) At a time, however, 
when prices and values are not sta- 
ble, or are abnormally high or low, 
reproduction cost is not a proper 
measure of present fair value. Reno 
Power, Light & Water Co. v. Public 
Service Commission of Nevada, su- 
pra; New York Interurban Water 
Co. v. City of Mt. Vernon, 180 N.Y.S. 
304, 110 Misc. 281. See Alton Water 
Co. v. Illinois Commerce Commission, 
279 F. 869 (holding that, in reviewing 
a valuation made on the basis of ‘re- 
production cost, the fact that at the 
time it was made the prices of labor, 
materials, and supplies were unusu- 
ally high because of an extraordinary 
economic situation should be taken 
into account); Goldfield Consol. Wa- 
ter Co. v. Public Service Commission 
of Nevada, 236 F. 979 (holding that 
reproduction cost is not a proper 
measure of present fair value where, 
by reason of a loss of population of 
the community, the value of practi- 
eally all fixed property in the local- 
ity has fallen substantially). (4) In 
estimating reproduction cost the cost 
of a new plant and system of’ equal 
capacity, efficiency, and durability, 
with proper discounts for defects in 
the old one, and for depreciation, 
should be the measure of value, rath- 
er than the cost of exact duplication. 
Murray v. Public Utilities Commis- 
sion, supra. (5) In determining pres- 
ent reproduction cost, probable future 
costs must be considered. Town of 
Mamaroneck v. New York Interurban 
Water Co.. 212 N.Y.S. 639, 126 Misc. 
382. (6) Where prices are stabilized 
at a particular level, and apparently 
will tend to remain at about that lev- 
el for a reasonable period of time into 
the future, it is proper to estimate 
value on the basis thereof. Town of 
Mamaroneck v. New York Interurban 
Water Co., supra. (7) Estimating re- 
production cost on the basis of pric- 
es prevailing at a time prior to that 


of the inquiry, or of average prices 
over a prior period, which are lower 
than those then prevailing, is improp- 
er, where there is nothing to indicate 
that present prices are likely to de- 
cline in the near future. McCardle 
v. Indianapolis Water Co., 47 S.Ct. 
144) 272 U.S. 400, 71 T.Wd. 316; Mid- 
dlesex Water Co. v. Board of Public 
Utility Commissioners of New Jersey, 
10 F.(2d) 519 [appeal dism 48 S.Ct. 
PENT 5 WS e4837 72, Leds. 385s nce) 
In determining reproduction cost, 
greatly increased cost of construction 
in recent years over costs prevailing 
in prior periods must be taken into 
consideration and given effect. Blue- 
field Waterworks & Improvement Co. 
v. Publie Service Commission of West 
Virginia, 43 §.Ct. 675, 262 U.S 679, 
67 L.Ed. 1176 [rev 110 S.E. 205, 39 
W.Va. 736]. (9) Spot prices should 
not control in estimating reproduction 
cost,-but rather the prices which, it 
may reasonably be presumed, will ex- 
ist over the period which would be 
required to make the reproduction. 
Board of Public Utility Com’rs of 
New Jersey v. Elizabethtown Water 
Co., 43 F.(2d) 478. (10) The cost of 
water pipe is not fixed by the amount 
paid for such pipe at a single sale on 
a particular day, as against evidence 
that the average cost during the year 
was different. Plainfield Union Water 
Co. v. Board of Public Utility Com’rs 
of New Jersey, 30 F.(2d) 846 [mod 
on other grounds 30 F.(2d) 859, cert 
den 49 S.Ct. 353, 279 U.S. 858, 73 L.Ed. 
999]. (11) An ascertainment of the 
rate base by taking the cost of re- 
production as of a time eight years 
previously, and adding thereto addi- 
tions and accretions at cost, is arbi- 
trary, as failing to give proper con- 
sideration to reproduction cost at the 
date of the inquiry. Ashland Water 
Co. v. Railroad Commission of Wis- 
consin, 7 F.(2d) 924. (12) Proper al- 
lowance should be ineluded for costs 
preliminary to construction, such as 
promotion service, franchise costs, 
financing costs, organization expense, 
and brokers’ fees. Greencastle Water 
Works Co. v. Public Service Commis- 
sion of Indiana, 31 F.(2d) 600; Beavy- 
er Valley Water Co. v. Public Service 
Commission, 114 A. 378, 271 Pa. 358; 
Ben Avon Borough v. Ohio Valley 
Water Co., 114 A. 369, 271 Pa. 346 [aff 
75 Pa.Super. 290; and overr Borough 
of Ben Avon v. Ohio Valley Water 
Co., 103 A. 744, 280 Pa. 289 (rev on 
other grounds 40 S.Ct. 527, 253 U.S. 
287, 64 L.Ed. 908)]; Beaver Valley 
Water Co. v. Public Service Commis- 
sion, 76 Pa.Super. 255. But see Vin- 
cennes Water Supply Co. v. Public 
Service Commission of Indiana, 34 F. 
(2d)i-b. [cert den 50 S.Ct! 265.2'80! US: 
567, 74 L.Ed. 621] (holding that no 
allowance should be included for cost 
of financing where it is not shown 
that any such expense was actually 
incurred by the company); Reno 
Power, Light & Water Co. v. Public 
Service Commission of Nevada, 300 
F. 645 (holding that brokerage costs 
should not be included). (13) Gener- 
al overhead construction costs, such 
as the cost of engineering, supervi- 
sion cost, legal expenses, contingen- 
cies, taxes, and insurance, during 
construction, are properly included 
in reproduction cost. Vincennes Wa- 
ter Supply Co. v. Public Service 
Commission of Indiana, supra; 
Greencastle Water Works Co. v. Pub- 
lic Service CommisSion of Indiana, 31 
F.(2d) 600; Roanoke Water Works 
Co. v. Commonwealth, 119 S.E. 268, 
137 Va. 348. (14) Where there is 
evidenee of the amount of overhead 
expenditures actually made in the 
construction of a water system, only 
such amount should be allowed in es- 
timating reproduction cost, and not 
an arbitrary or theoretical percentage 
of reconstruction costs. Plainfield- 
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ble to going value® and working eapital;® and also as | to the matters to be considered in determining the 


Union Water Co. v. Board of Public 
Utility Com’rs of New Jersey, 140 A. 
78b.a5 16.5 N.J.Mise,. 267. CU) sal hie, 
amount of such allowance for interest 
is a matter of judgment, to be exer- 
cised upon consideration of the facts 
and circumstances. Borough of Ben 
Avon v. Ohio Valley Water Co., 103 
A. 744, 280 Pa. 289 [rev on other 
grounds 40 S.Ct. 527, 253 U.S. 287, 64 
L.Ed. 908]. (16) Allowance is prop- 
erly made, in determining reproduc- 
tion cost, for interest during period 
of construction. Turtle Creek Bor- 
ough v. Pennsylvania Water Co., 90 
Ane 94), 6243) Pas 401. (17) Interest 
should be allowed, in estimating re- 
production cost, upon the amounts of 
money necessary to be advanced or 
invested from time to time as con- 
struction proceeds, but not interest 
upon the whole construction cost for 
the whole period of construction. 
Greencastle Water Works Co. v. Pub- 
lic Service Commission of Indiana, 
supra. (18) Full interest may be al- 
lowed on the necessary expense of re- 
producing the company’s system for 
half the period which would be re- 
quired to construct it. Beaver Valley 
Water Co. v. Public Service Commis- 
sion, 76 Pa.Super. 255. (19) Allow- 
ance is ordinarily properly made, in 
determining reproduction cost, for 
the cost of repairing or repaving 
streets after laying mains thereun- 
der. Murray v. Publie Utilities Com- 
mission, 150 P. 47, 27 Idaho 603, L.R. 
A.1916F 756; Turtle Creek Borough 
v. Pennsylvania Water Co., supra. 
(20) Such an allowance should not be 
made, however, if the pipes and mains 
could be laid in other places than un- 
der the paving, to just as good effect. 
Murray v. Public Utilities Commis- 
sion, supra. (21) Where water mains 
were laid before the streets were pav- 
ed over them, no allowance should be 
made, in estimating reproduction 
cost, for the expense of taking up and 
replacing the pavement which would 
be incurred if the mains were to be 
constructed and laid at the time of 
the inquiry. Board of Public Utility 
Com’rs of New Jersey v. Elizabeth- 
town Water Co., 43 F.(2d) 478; Beav- 
er Valley Water Co. v. Public Service 
Commission, 76 Pa.Super. 255. (22) 
Where the cost of laying service lines 
to the premises of consumers of wa- 
ter was, at the time the system was 
constructed, paid for by the consum- 
ers, the fact that if the system were 
presently to be reproduced such cost 
would have to be borne by the com- 
pany does not entitle it to have such 
cost included in estimating reproduc- 
tion cost. Beaver Valley Water Co. 
v. Public Service Commission, 76 Pa. 
Super. 255. 


[b] Depreciation.—(1) Deprecia- 
tion must be deducted from cost of 
reproduction in determining present 
value. City of Knoxville v. Knox- 
‘ville Water Co., 29 S.Ct. 148, 212 U. 
S. 1, 53 L.Ed. 371; Spring Valley Wa- 
terworks y. City and County of San 
Francisco, 192 F. 137. (2) An allow- 
ance for depreciation should be de- 
ducted from reproduction cost not- 
withstanding the company has failed 
to make proper provision for replac- 
ing depreciated property or to set up 
a reserve against depreciation; the 
error of management being its own, 
it cannot claim that it should be per- 
mitted to include such amount in its 
capitalization or to amortize it out 
of revenues. Newport Home Water 
Co. v. Public Service Commission, 76 
Pa.Super. 386. (3) In estimating the 
amount to be deducted for deprecia- 
tion from reproduction cost, esti- 
mates based upon inspection and ap- 
praisal are to be preferred to calcu- 


lations made upon the straight-line 
method or other theoretical basis. 
McCardle v. Indianapolis Water Co., 
aU S.Ct) 144-9972 U.S: 400, Tia Hd: 
316; Murray v. Public Utilities Com- 
mission, 150 P. 47, 27 Idaho 603, L.R. 
A.1916F 756; State ex rel. City of St. 
Joseph y. Public Service Commission, 
30 S.W.(2d) 8, 325 Mo. .209. (4) No 
allowance should be made for theo- 
retical depreciation in estimating the 
reproduction cost of water mains, 
where they are as good as new for 
their purposes, although installed 
many years’ previously. Plainfield 
Union Water Co. v. Board of Public 
Utility Com’rs of New Jersey, .30 F. 
(2d) 846 [mod on other grounds 30 
¥F.(2d) 859, cert den 49 S.Ct. 353, 279 
U.S. 858, 73 L.Ed. 999]. (5) From re- 
production cost, less depreciation, 
there should be deducted a further 
amount for functional depreciation. 
Town of Mamaroneck v. New York 
Interurban Water Co,, 212 N.Y.S. 639, 
126 Misc. 382. , (6) Allowance in rates 
to cover depreciation see infra text 
and note 9. 

[ec] Prudent investment.—The 
value of a water company’s property, 
rather than the amount of its prudent 
investment, controls in fixing rates 
or determining their reasonableness. 
Roanoke Water Works Co. v. Com- 
monwealth, 119 S.E. 268, 137 Va. 348. 

[d] Monopoly value, or value fixed 
by cost of obtaining substitute sup- 
ply of water, is not a proper measure 
of the value of the property for rate 
purposes. Spring Valley Waterworks 
v. City and County of San Francisco, 
192 F. 1387; Roanoke Water Works Co. 
v. Commonwealth, 124 S.E. 652, 140 
Va. 144. 

{e] Company’s own valuation.-— 
(1) A company’s inventory of its 
property is proper to be considered 
in arriving at its value, although the 
values shown by the inventory are 
not binding or conclusive. Board of 
Public Utility Com’rs of New Jersey 
v. Elizabethtown Water Co., 43 F.(2d) 
478. (2) A valuation made by the 
water company’s own officers may be 
accepted as against a larger valuation 
fixed by other experts. Roanoke Wa- 
ter Works Co. v. Commonwealth, 119 
S.E. 268, 137 Va. 348. (3) The price 
at which a company has offered to sell 
its property may be considered in 
determining the value thereof. Ac- 
quackanonk Water Co. v. Board of 
Public Utility Com’rs, 125 A. 33, 100 
N.J-awe-169; 1 ON. S-Mises 375.) C4) 
Tentative valuations made by a wa- 
ter company of its property do not 
estop it from showing the true value. 
Plainfield Union Water Co. v. Board 
of Public Utility Com’rs of New Jer- 
sey, 30 F.(2d) 846 [mod on other 
grounds 30 F.(2d) 859, cert den 49 S, 
Ct... 353, 2:79) WS; 858, 73" Libids 99:9). 

5. See cases infra this note. 

{a] Propriety of inclusion in rate 
base.—(1) The fact that a water sys- 
tem is actually doing business, and 
is a going concern, is an element of 
value for rate purposes. Goldfield 
Consol. Water Co. v. Public Service 
Commission of Nevada, 236 F. 979. 
(2) So, in estimating the cost of re- 
production for the sake of ascertain- 
ing present value, proper considera- 
tion should be given to the matter of 
going value, and proper allowance 
therefor made. Vineennes Water 
Supply Co. v. Public Service Commis- 
sion of Indiana, 34 F.(2d) 5 [cert den 
50 S.Ct. 26, 280 U.S. 667, 74 1... 
621]; Plainfield Union Water Co. vy. 
Board of Public Utility Com’rs of 
New Jersey, 30 F.(2d) 846 [mod on 
other grounds 30 F.(2d) 859, cert den 
49 "SiC 353.) 29) UsSee Soc. vo. lun dod? 
999]; Spring Valley Water Co. v. 


San Francisco, 165 F. 667; Spring 
Valley Waterworks v. San Francisco, 
124 F. 574; Acquackanonk Water Co. 
v. Board of Public Utility Com’rs, 125 
A. 33, 100 N.J.Law 169, 1 N.J.Misc. 


575; Beaver Valley Water Co. v. 
Public Service Commission, 114 A. 
873, 271 Pa. 358; Turtle Creek Bor- 


ough v. Pennsylvania Water Co., 90 
A. 194, 248 Pa. 401; Beaver Valley 
Water Co. v. Public Service Commis- 
sion, 76 Pa.Super. 255; Roanoke Wa- 
ter Works Co. v. Commonwealth, 1247 
S.E. 652, 140 Va. 144. (3) According 
to the better rule, however, no sepa- 
rate allowance should be made for go- © 
ing value, as such, but the fact that 
the water system is a going concern 
should be considered in determining 
the value of its property, or, in other 
words, its property should be valued 
as property in use, and not as a naked 
plant. McCardle v. Indianapolis Wa- 
ter Co., 47 S.Ct. 144, 272 U.S. 400, 71 
L.Ed. 316; City and County of Denver 
v. Denver Union Water Co., 38 S.Ct. 
278, 246 U.S. 178, 62 L.Ed. 649; Des 
Moines Water Co. v. City of Des 
Moines, 192 F. 193; Spring Valley 
Waterworks v. City and County of 
San Francisco, 192 F. 137; Murray v. 
Public Utilities Commission, 150 P. 
47, 27 Idaho 603, L.R.A.1916F 756. 
(4) Where proper allowance is made 
for the value of the physical property 
of a water company from an invest- 
ment standpoint, with the business 
attached, the going concern value is 
necessarily included within that esti- 
mate and no separate or additional 
allowance should be made therefor. 
Middlesex Water Co. v. Board of Pub- 
lic Utility Com’rs, 140 A. 256, 6 N.J. 
Misc. 107; Borough of Ben Avon y. 
Ohio Valley Water Co., 103 A. 744, 
260 Pa. 289 [rev on other grounds 40 
S.Ct. 527, 253 U.S. 287, 64 L.Ed. 908]. 
(5) No arbitrary or theoretical per- 
centage of the company’s investment 
should be allowed for going value 
where its plant was in operation at 
the time the capital expenditures 
were niade. Plainfield-Union Water 
Co. v. Board of Public Utility Com’rs 
of New Jersey, 140 A. 785, 6 N.J.Misc. 
267. (6) It has been held that noth- 
ing should be included or allowed in 
the rate base for going value in the 
absence of proof of early deficits 
while the company’s business was be- 
ing built up. Town of Mamaroneck 
v. New York Interurban Water Ca., 
212 N.Y.S. 639, 126 Mise. 382. See to 
same effect Newport Home Water Co. 
v. Public Service Commission, 76 Pa. 
Super. 386. 


[b] Ascertainment and amount.— 
(1) In fixing the going value of a wa- 
ter company’s property, or the value 
of such property as used in a going 
business, it must be considered as the 
property of the water company, and 
in the light of the company’s fran- 
chise privileges, obligations, and lim- 
itations. Alton Water Co. v. Illinois 
Commerce Commission, 279 F. 869, 
(2) Expenses incurred by the com- 
pany in building up its business are 
proper to be considered as one of the 
elements making up going value. 
Murray v. Public Utilities Commis- 
sion, 150 P. 47, 27 Idaho 603, L.R.A. 
LOIGE 9756. (3) No higher value 
should be allowed for going-concern 
value than that carried by the com- 
pany itself on its books. Greencastle 
Water Works Co. v. Public Service 
Commission of Indiana, 31 F.(2d) 600. 
(4) Allowance of nine and one-half 
per cent of value of physical prop- 
erties, for going value, held not ex- 
cessive, see McCardle v. Indianapolis 
Water Co., 47 S.Ct. 144, 272 U.S. 400, 
71 LBd. 316. 

6. See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


hy 
=A 
Md 
int, 
2 


Se 
x 


eA OE 


[= y BAN ir UN oo . 


reasonableness of rates,” including operating expens- 


WATERS 


es of the company,® depreciation of its property, 


[a] Propriety of inclusion in rate 
base.—A reasonable amount is prop- 
erly included in the rate base, in fix- 
ing water rates or determining their 
reasonableness, for working capital. 
McCardle v. Indianapolis Water Co., 
47 S.Ct. 144, 272 U.S. 400, 71 L.Ed. 
316; Board of Public Utility Com’rs 
of New Jersey v. Elizabethtown Wa- 
ter Co., 43 F.(2d) 478; Vincennes Wa- 
ter Supply Co. v. Publie Service Com- 
mission of Indiana, 34 F.(2d) 5 [cert 
den 50 S.Ct. 26, 280 U.S. 567, 74 L.Ed. 
621]; Greencastle Water Works Co. 
v. Public Service Commission of In- 
diana, 31 F.(2d) 600; Plainfield Union 


Water Co. v. Board of Public Utility 


Com’rs of New Jersey, 30 F.(2d) 846 
[mod on other grounds 30 F.(2d) 859, 
cert den 49 S.Ct. 3538, 279 U.S. 858, 73 
L.Ed. 999}. 


[b] Supplies and materials on 
hand.—It is proper to include, as a 
water company’s working capital, for 
rate purposes, the value of materials 
and supplies on hand, to a reasonable 
amount, as well as proper cash work- 
ing capital. McCardle v. Indianapolis 
Water.Co., 47 S.Ct. 144, 272 U.S. 400, 
FLW. 316: 


7. See cases infra this note; and 
notes 8-10. 


[a] General principles. — (1) 
Whether a rate is reasonable or un- 
reasonable depends upon the facts of 
the particular case. Scranton-Spring 
Brook Water Service Co. v. Public 
Service Commission of Pennsylvania, 
160 A. 230, 105 Pa.Super. 203. (2) In 
determining what rates are reason- 
able, weight must be given to the 
question whether the company has 
been fairly dealt with in the past and 
has received recent rate increases. 
Town of Mamaroneck v. New York 
Interurban Water Co., 212 N.Y.S. 639, 
126 Misc. 382. 


{b] Natural conditions increasing 
cost of supplying water, or making 
the cost higher than in other cities, 
such as the high elevation of parts 
of the territory served, should be con- 
sidered on the question of rates. Con- 
solidated Ice Co. v. City of Pitts- 
burgh, 118 A. 544, 274 Pa. 558. 


[ec] Quality of service rendered 
(1) by a water company is a relevant 
fact for consideration in determining 
what rates are reasonable for its 
service. Town of Mamaroneck v. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Misc. 382. (2) Rates 
are not to be reduced because the 
company has not installed fully ade- 
quate mains and facilities, where 
previous rates were not high enough 
to enable it to secure the capital nec- 
essary to improve and add to its facil- 
ities. Middlesex Water Co. v. Board 
of Public Utility Commissioners of 
New Jersey, 10 F.(2d) 519 [appeal 
dism “48 S.Ct. 18, 275 U.S: 483,72) L: 
Ed. 385]. 


{d] Cost of extendimg water mains 
is properly considered. Twitchell v. 
Spokane, 104 P. 150, 55 Wash. 86, 
133 Am.S.R. 1021, 24 L.R.A.N.S. 290. 


[e] Interest on company’s indebt- 
edness is not to be included, as such, 
in determining what rates are rea- 
sonable. Redlands, L. & C. Domes- 
tic Water Co. v. City of Redlands, 53 
P. 791, 121 Cal. 312. 


[f] Rates charged in other local- 
ities for water service are properly 
disregarded, in the absence of a sub- 
stantial showing of similarity of con- 
ditions and operating costs. Board 
of Public Utility Com’rs of New Jer- 
sey v. Elizabethtown Water Co., 43 
F.(2d) 478; Borough of Mechanics- 
purg v. Mechanicsburg Gas & Water 


Co., 92 A. 142, 246 Pa. 232, 


[g] Past experience.—(1) The ex- 
perience of any past period, as to wa- 
ter rates, is of significance only so 
far as it foretells or indicates the 
future. City of Knoxville v. Knox- 
ville Water Co., 29 S.Ct. 148, 212 U.S. 
1, 53 L.Ed. 371. (2) Experience in ‘a 
past period is valueless if such period 
was abnormal. City of Knoxville v. 
Knoxville Water Co., supra. 


{h] Probable future increase in 
taxes is ordinarily not to be consid- 
ered in determining what rate is rea- 
sonable, being purely speculative. 
Acquackanonk Water Co. v. Board 
of Public Utility Com’rs, 125 A. 33, 
100 N.J.Law:169, 1 N.J.Mise. 575. 

[i] Financial inability of consum- 
ers to meet charges for water service 
at particular rates cannot be consid- 
ered in passing upon the legality of 
such rates. City of San Leandro v. 


Railroad Commission, 191 P. 1, 183 
Cal., 229: 
[j] Losses incurred in serving 


consumers outside municipality are 
not ‘to be taken into account in de- 
termining the reasonableness of the 
rates charged to consumers within 
the municipality, and the municipal 
authorities are not bound to adjust 
such rates so as to compensate for 
such losses. San Diego Land & Town 
Co. v. City, of National City.) 19 'S:Ct: 
804, 174 U.S. 739, 43 L.Ed. 1154. 


[k] Accidental damage or de- 
struction of property of a water com- 
pany may be considered in determin- 
ing the reasonableness of its rates, 
but not damage or loss caused by the 
fault and negligence of the company 
in failing to safeguard its property or 
exposing it to hazard. Spring Valley 
Water Co. v. City and County of San 
Francisco, 165 F. 667. 


8. See cases infra this note. 


[a] Fees to holding company for 
managerial services.—A reasonable 
fee paid by a water company to a 
holding company for valuable admin- 
istrative and managerial services is 
properly included in operating ex- 
pense. State ex rel. City of St. Jo- 
seph v. Public Service Commission, 
30 S.W.(2d) 8, 325 Mo. 209. 


[b] Federai income taxes (1) for 
which a water company is liable may, 
it has been held, be included in op- 
erating expense. City Of york avs 
Public Service Commission, 85 Pa. 
Super. 139. (2) There is, however, 
also authority to the contrary. Ac- 
quackanonk Water Co. vy. Board of 
Public Utility Com’rs, 125 A. 33, 100 
N.J.Law 169, 1 N.J.Misc. 575. 


[c] Costs and expenses of rate lit- 
igation.—(1) Costs of a suit brought 
by a water company to enjoin a rate 
schedule established by public author- 
ity are not proper to be included in 
operating expenses. Spring Valley 
Waterworks yv. City and County of San 
Francisco, 192 F. 137. (2) Expenses 
incurred by a water company in liti- 
gation over excessively high rates 
fixed by the company are not to be al- 
lowed for in fixing rates, or included 
as part of the operating expenses. 
Town of Mamaroneck v. New York In- 
terurban Water Co., 212 N.Y.S. 639, 
126 Mise. 382. 


[d] Expenses of reorganizing com- 
pany because of financial difficulties 
are not to be included in operating ex- 
penses. Spring Valley Waterworks 
v. City and County of San Francisco, 
192 e137. 

[e] Where a water system is over- 
built or oversize, operating expenses 
to be covered by its rates should be 
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and its past losses and profits;?® and as to the ade- 


reduced by the percentage which the 
oversize portion bears to the whole 
system. Town of Mamaroneck v. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Misc. 382. 


9. See cases infra this note. 


[a] Propriety of allowance.—(1) In 
fixing rates for water service a prop- 
er annual depreciation allowance must 
be included. Town of Mamaroneck v. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Mise. 382. (2) Be- 
fore coming to the question of profits, 
water rates should be sufficient to pro- 
vide not only for current repairs, but 
also for making good depreciation and 
for replacing parts of the property 
when they come to the end of their 
useful life. City of Knoxville v. 
Knoxville Water Co., 29 S.Ct. 148, 212 
U.S. 1,53" Bid’ 371°,’ Union: Holty-= 
wood Water Co. v. City of Los An- 
geles; 195) P.-55,' 184 Cal. 535: 


[b] Computation or ascertainment. 
—The amount of depreciation for 
which allowance is to be made in wa- 
ter rates may properly be computed 
either by the straight-line method, un- 
der which an equal fraction of the 
original value of the property con- 
cerned is allowed as depreciation for 
each year of the estimated life of the 
property, or by the sinking fund meth- 
od, under which there is set aside each 
year a Sum which, if invested at cur- 
rent rates of interest, will produce the 
original value of the property at the 
end of its useful life. Union Holly- 
wood Water Co. v. City of Los An- 
geles. £95) Py 55, 184 (Cale 535. aiSce 
Town of Mamaroneck v. New York 
Interurban Water Co., 212 N.Y.S. 639, 
126 Misc. 382 (holding the straight- 
line method to be a proper one). 


[ec] Depreciation in prior periods. 
Unless in exceptional cases, depre- 
ciation of a water system properly 
chargeable to one period should not 
be- collected from customers of an: 
other or later period. Goldfield Con- 
sol. Water Co. v. Public Service Com- 
mission of Nevada, 236 F. 979. 


10. See cases infra this note. 


[a] As affecting’ present and fu 
ture rates.—(1) It has been said that 
a water company which has been 
earning an inadequate return through 
a long period may be entitled to a 
higher return than might otherwise 
be deemed adequate and _ proper. 
Bluefield Waterworks & Improvement 
Co. v. Public Service Commission of 
West Virginia,-43 S.Ct. 675, 262 U.S. 
679, 67 L.Ed. 1176 [rev 110 S.B. 205, 
89 W.Va. 736]. (2) Deficits incurred 
by a water company are not to be 
made up out of future rates where 
they were incurred in the course of 
management of the business for the 
benefit of the owners or those in con- 
trol, or in disregard of the public in- 
terest, as distinguished from mere er- 
rors of judgment and from conduct- 
ing the business in accordance with 
regulations imposed by public author- 
ity. Public Utilities Commission v. 
East Providence Water Co., 136 A. 447, 
48 R.I..376 [rearg den 137 A. 387]. 
See Middlesex Water Co. v. Board of 
Public Utility Com’rs, 140 A. 256, 6 
N.J.Mise. 107 (holding that where a 
water company has incurred deficits 
from insufficient rates, those incurred 
before rates prescribed by public au- 
thority were put into effect are not 
proper for amortization). (3) In gen- 
eral, however, a water company which 
has suffered losses under rates fixed 
or imposed upon it by public author- 
ity is entitled to amortize such losses 
out of future rates. Louisiana Water 
Co. v. Publie Service Commission of 
Missouri, 294 F. 954 [appeal dism 46 
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quacy of the return to the company.? 


[§ 805] (c) Change of Rates. 


which, when fixed, is just and reasonable may be- 
come unreasonable, and require revision, In conse- 


S.Ct. 120; 269 U.S. 597; 70 L.Ed. 432); 
Hackensack Water Co. v. Board of 
Public Utility Com’rs, 119 A. 84, 98 
N.J.Law 41 [aff 124 A. 925, 100 N.J. 
Law 177]. Contra Aequaeckanonk Wa- 
ter Co. iv, Board of Public, Witility 
Com’rs, 125 A. 33, 100 N.J.Law 169, 1 
N.J.Mise. 575. (4) The period of such 
amortization or recoupment should 
ordinarily be as extensive as the 
period of loss. Louisiana Water Co. 
v. Public Service Commission of Mis- 
souri, supra. (5) The amount to be 
amortized on account of deficits incur- 
red under previous insufficient rates 
should not include interest on the def- 
icits, or differences between reason- 
able rates and the rates collected. 
Plainfield-Union Water Co. v. Board of 
Public Utility Com’rs of New Jersey, 
140 A. 785, 6 N.J.Mise. 267; Middle- 
sex Water Co. v. Board of Public Util- 
ity Com’rs, 140 A. 256, 6 N.J.Misc. 107. 
(6) The rule allowing recoupment of 
losses suffered under a rate schedule 
prescribed by public authority does 
not apply where the kosses were in- 
curred under a reduction in rates, ef- 
fectuated by making deductions from 
bills rendered to customers, required 
of the company because of inadequate 
service. Plainfield-Union Water Co. 
y. Board of Public Utility Com’rs of 
New Jersey, supra. (7) A water com- 
pany has been held not to be entitled 
to charge rates sufficient to amortize 
previous losses, where they resulted 
because its operating expenses proved 
to be higher than those estimated in 
fixing the rates, and where it did not 
call the fact to the attention of the 
rate-making authorities or attempt to 
have the rates revised. Roanoke Wa- 
ter Works Co. v. Commonwealth, 119 
S.HE. 268, 137 Va. 348. 


11. See cases infra this note. 


[a] General principles.—(1) What 
rate of return to a water company is 
adequate depends greatly upon the 
circumstances and the locality. City 
and County of Denver v. Denver Un- 
ion Water Co., 38 S.Ct. 278, 246 U.S. 
M7Se 28 ends 649-52) y i we rrate of 
return proper to be allowed is not to 
be fixed arbitrarily, but depends upon 
the facts of each particular case. 
Town of Mamaroneck vy. New York 
Interurban Water Co., 212 N.Y.S. 639, 
126 Misc. 382. (3) The rate of return 
should be fair and reasonable not only 
for the immediate present, but for a 
reasonable time in the future, so far 
as it can be judged. Reno Power, 
Light & Water Co. v. Public Service 
Commission of Nevada, 300 F. 645. 
(4) In determining the adequacy of 
the return to a water company whose 
stocks and bonds represent money ac- 
tually employed in its business, the 
amount of interest annually paid on 
its indebtedness, and the amount of 
dividends paid or which it can pay on 
its stock, are material elements to be 
considered. City of Huntington v. 
Public Service Commission, 110 S.E. 
192, 89 W.Va. 703. (5) Rates which 
produce a return adequate to enable 
the company to provide properly for 
the public convenience, necessity, and 
welfare are reasonable, so far as the 
company is concerned. New Haven 
Water Co. v. City of New Haven, 139 
A. 99, 106 Conn. 562. (6) A rate is 
not to be held confiscatory naerely on 
a showing that there may not be a 
uniform annual return to the stock- 
holders at the estimated rate, the 
stockholders not being entitled to a 
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A water rate 


warranty that dividends will be earn- 
ed yearly at the rate of return adopt- 
ed as reasonable. Matamoras Citi- 
zens’ Water Co. v. Public Service Com- 
mission, 86 Pa.Super. 152. (7) Rates 
must be held not excessive if what 
is determined to be a fair return on 
the value of the company’s property 
equals or exceeds the net income un- 
der the rates in question. New York 
Interurban Water Co. v. City of Mt. 
Vernon, 180 N.Y.S. 304, 110 Misc. 281. 


[b] Sufficiency to attract capital 
and permit development of system.— 
(1) The net return, or margin of 
profit, from rates for water service 
should be ample to inspire and facili- 
tate the continued development and 
improvement of the water system, 
and the efficiency of the service 
(Pabst Corporation v. Railroad Com- 
mission, 227 N.W. 18, 131 Wis. 398) 
(2) and to enable the company to ob- 
tain the capital necessary -to make 
needed improvements and extensions 
or enlargements of its facilities (Mid- 
dlesex Water Co. v. Board of Public 
Utility Commissioners of New Jersey, 
10 F.(2d) 519 [appeal dism 48 S.Ct. 
18, 275 U.S. 483, 72 L.Ed. 3851]; Mur- 
ray v. Public Utilities Commission, 
mae 47, 27 Idaho 603, L.R.A.1916EF 
1 5:6))\. 

[ec] Hazards to which company is 
subject (1) such as the liability of its 
plant to condemnation, doubt as to 
renewal of its franchise, the possibil- 
ity that a competing plant may be es- 
tablished, etc., should be considered 
in determining what rate of return 
is adequate, and the greater the haz- 
ard, the higher the rate of return to 
which it is entitled. Des Moines Wa- 
ter Co. v. City of Des Moines, 192 F. 
193; Kennebee Water Dist. v. City of 
Waterville, 54 A. 6, 97 Me. 185, 60 L. 
R.A. 856. (2) Where a water system 
is in a mining town, which will prob- 
ably have a relatively short life as 
the ore deposits are exhausted, the 
risk or hazard that the system will 
become valueless is to be reflected in 
the rates. Goldfield Consol. Water Co. 
v. Public Service Commission of Ne- 
vada, 236 EF. 979. 


- [d] Rise in interest rates in local- 
ity is not conclusive that a water 
company’s return has become inade- 
quate and unreasonable, particularly 
where the conditions which have caus- 
ed the rise are probably temporary, 
especially as higher interest rates are 
often counterbalanced by lower pric- 
es and values for property. Spring 
Valley Water Co. v. City and County 
of San Francisco, 165 F. 667. 


{e] Basis of computing income.— 
(1) In determining whether rates fur- 
nish an adequate return, the fact that 
the company makes a practice of dis- 
counting its charges in return for 
prompt payment is not to be taken 
into account, but the determination 
of reasonableness is to be made on 
the basis of the full lawful rates, 
where the established rate schedule 
does not require such discounts to be 
given. City of Knoxville v. Knoxville 
Water Co;, 29 S'Ct. 148; 212) U.Si15 53 
L.Ed. 371. (2) Bonuses or payments 
received by a water company from 
owners of real estate subdivisions, in 
consideration of the extension of the 
company’s pipes to such subdivisions, 
are not income, to be included in de- 
termining the sufficiency of the re- 
turn produced by a rate schedule. Un- 
ion Hollywood Water Co. v. City of 
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quence of changing circumstances and eonditions, 
even within a short time.'? 
titled to an increase of rates, however, because con- 
ditions have changed to its detriment, where such 


A company is not en- ° 


Los Angeles, 195 P. 55, 184 Cal. 535. 


[f] Return held inadequate and 
confiscatory.—(1) 4% per cent. Kent 
Water & Light Co. v. Public Utilities 
Commission, 119 N.E. 731, 97 Ohio St. 
321. (2) 4.4 per cent. Spring Valley 
Waterworks v. City and County of 
San Francisco, 124 F. 574. (8) 4.2812 
per cent. City and County of Denver 
v. Denver Union Water Co., 38 S.Ct. 
278, 246 U.S. 178, 62 L.Hd. 649. (4) 
Less than four per cent. San Diego 
Water Co. v. San Diego, 50 P. 633, 118 
Cal. 556, 62 Am.S.R. 261, 88 L.R.A. 460. 
(5) 3.97 per cent. Spring Valley Wa- 
terworks v; City and County of San 
Francisco, 192 F. 13% (6) 1.27 per 
cent. Union Hollywood Water Co. v. 
City of Los Angeles, 195 P. 55, 184 
Cal 535. 


{e] Return held reasonable and 
proper.—(1) 8 per cent. Des Moines 
Water Co. vy. City of Des Moines, 192 
F. 193; City of Grand Haven vy. Grand 
Haven Waterworks, 78 N.W. 896, 112 
Mich. 652; State ex rel. City of St. 
Joseph v. Public Service Commission, 
30 S.W.(2d) 8, 325 Mo. 209; Acquacka- 
nonk Water Co. v. Board of Public 
Utility Com’rs, 125 A. 33, 100 N.J.Law 
169, 1 N.J.Mise. 575; Pabst Corpera- 
tion v. Railroad Commission, 227 N. 
W. 18, 181 Wis. 398. (2) 7% per cent. 
‘Plainfield Union Water Co. v. Board 
of Public Utility Com’rs of New Jer- 
sey, 30 F.(2d) 846 [mod on other 
grounds 30 F.(2d) 859, cert den 49 S. 
Ct. 353, 279 U.S. 858, 73 L.Hd. 999]. 
(3) 7% per cent. Board of Public 
Utility Com’rs of New Jersey vy. Eliz- 
abethtown Water Co., 43 F.(2d) 478. 
(4) 7.11 per cent. Reno Power, Light 
& Water Co. v. Public Service Com- 
mission of Nevada, 300 F. 645. (5) 
7 per cent. McCardle yv. Indianapolis 
Water Co., 47 S.Ct. 144, 272 U.S. 400, 


71 L.Ed. 316; Town of Mamaroneck 
v. New York Interurban Water Co., 
212 N.Y.S. 639, 126 Mise. 382; New 


York Interurban Water Co. v. City of 
Mt. Vernon, 180 N.Y.S. 304, 110 Mise. 
281; Roanoke Water Works Co. vy. 
Commonwealth, 119 S.E. 268, 137 Va. 
348. (6) 64% per cent. Greencastle 
Water Works Co. v. Public Service 
Commission of Indiana, 31 F.(2d) 600; 
Cedar Rapids Water Co. vy. City of Ce- 
dar Rapids, 90 N.W. 746, 117 Iowa 250. 
(7) 6.19 per cent. Union Hollywood 
Water Co. v. City of Los Angeles, 195 
P. 55, 184 Cal...535. (8).26 per cent. 
Spring Valley Water Co. v. City and 
County of San Francisco, 252 F. 979 
[appeal dism 253 F. 991, 165 C.C.A. 
672]; State ex rel. Capital City Wa- 
ter Co. v. Public Service Commission 
of Missouri, 252 S.W. 446, 298 Mo. 524 
Lerror dism 46 S.Ct. 12, 269 U.S. 589, 
70 L.Ed. 427]. (9) 5 per cent. Public 
Utilities Commission v. East Provi- 
dence Water Co., 136 A. 447, 48 R.I. 
376 [rearg den 1387 A. 387]. (10) Evi- 
dence held insufficient to show that 
rates were so low as to be confisca- 
tory see Van Dyke v. Geary, 218 F. 
111 [aff 37 S.Ct. 483, 244 U.S. 39, 61 
L.Ed. 973]. 


[Th], weturn held excessive.—(1) 
20.7 per cent. Town of Mamaroneck 
v. New York Interurban Water Co., 
212 N.Y.S. 639, 126 Misc. 382. (2) Evi- 
dence held to show rates were unrea- 
sonable and excessive see Van Buren 
Waterworks y. City of Van Buren, 237 
S.W. 696, 152 Ark. 83. 


12. Danville v. Danville Water Co., 
54 N.E. 224, 180 Ill. 235. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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change was due to its own voluntary acts.‘ 


{§ 806] (d) Presumptions and Burden of Proof. 
A rate for water service established by publie au- 
thority is presumed to be reasonable,'* and the bur- 
den of proving its unreasonableness is upon one as- 
serting it.1° While there is authority for the view 
that rates fixed by a water company are to be pre- 
sumed to be reasonable,'® the better rule would 
appear to be that there is no presumption of the 
reasonableness of such rates,!* and that the burden 
of establishing their reasonableness is upon the com- 
pany,!* except as acquiescence in such rates by the 
consumers may have ereated an estoppel.t? It has 
been said that rates fixed by voluntary contract be- 
tween a water company and a municipality are to be 
presumed to be just and reasonable until otherwise 
determined.?° 


[§ 807] (3) Establishment, Filing, and Promul- 
gation of Rate Schedules.21_ Where the mode of fil- 
ing, establishing, or promulgating water rates is 
prescribed by law, there can be no legal rate in 
effeet except one filed, established, or promulgated 
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in such mode.?? A rate schedule established and 
promulgated in the-manner contempiated by law 
becomes a rate established by law, which cannot be 
departed from or varied until set aside or changed 
in such manner as the law may provide.?* Where a 
municipal corporation or public water district takes 
over the plant and system of a water company, and 
adopts the rates ‘then in force, such rates are no 
longer those of the company, but such adoption 
amounts to the establishment of rates by the mu- 
nicipality or district,?+ so as to come within a stat- 
ute requiring schedules of rates upon establishment 
or promulgation to be filed with the state public 
utility commission.?® 


Change of contract rates. Where water rates have 
been fixed by contract between a municipality and a 
water company,”° the company cannot establish new 
rates, superseding those fixed by contract, merely by 
filing a schedule with the public utility commission 
in the manner prescribed for the establishment of 
rates in the first instance, but*must institute proper 
proceedings to have it determined that the contract 


13. Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y. 
S. 639, 126 Misc. 382. Compare Public 
Utilities Commission v. East Previ- 
dence Water Co., 136 A. 447, 48 R.I. 
376 [reare den 137 A. 387] (holding 
that. where a water company and an 
industrial plant were owned and con- 
trolled by the same persons, the sale 
by the water company of a source of 
water supply, owned by it, to the in- 
dustrial company, which had thereto- 
foré been a large customer of the wa- 
ter company and had contributed a 
substantial amount of its gross reve- 
nues, should be fully investigated, as 
to its good faith and propriety, in de- 
termining what rates are reasonable). 


[a] Sale of most productive part 
of system.—A water company which 
voluntarily sells the part of its:sys- 
tem serving the bulk of its customers 
and bringing in the greater part of 
its business cannot claim the right to 
an increase of rates for service from 
the balance of its system, on the 
ground that conditions have changed 
to its detriment. Town of Mamaro- 
neck of New York Interurban Water 
eres Con 2125 NeNeS: 26395126. Mise, 
382. 

14 U.S.—Reno Power, Light & Wa- 
ter Co. v. Public Service Commission 
of Nevada, 300 F. 645; Goldfield Con- 
sol. Water Co. v. Public Service Com- 
mission of Nevada, 236 F. 979; Des 
Moines Water Co. v. City of Des 
Moines, 192 F. 193. 

Cal.—Contra Costa Water Co. v. 
City of Oakland, 113 P. 668, 159 Cal. 
323; Niehaus Bros. Co. vy. Contra Cos- 
ta, Water Co.,,113 P. 375, 159, Cal. 305, 
86 IAR.A.N.S. 1045. 


Ill.—Public Utilities Commission v. 
City of Dixon, 127 N.E. 143, 292 11. 
521; Lake Forest Water Co. v. City 
of Lake Forest, 154 Ill.App. 184 [aff 
94 N.E. 517, 249 Ill. 382]. 


Iowa.—Knotts vy. Nollen, 218 N.W. 
563, 206 Iowa 264. 


Neb.—McCook Waterworks Co. v. 
City of McCook, 124 N.W. 100, 85 Neb. 
677. 

N.Y.—Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y. 
S. 639, 126 Misc. 382; New York In- 
terurban Water Co. v. City of Mt. 
Vernon, 180 N.Y.S. 304, 110 Mise. 281. 

S.C.—Poole v. Paris Mountain Wa- 
ter Co., 62 S.E. 874, 81 S.C. 438, 128 
Am.S.R. 923. 


Utah.—Brummitt v. Ogden: Water- 
works Co., 93 P. 828, 33 Utah 285. 

[a] Presumption rebuttable.—The 
presumption that water rates fixed by 
public authority are reasonable is re- 
buttable by evidence. Town of Ma- 
maroneck v. New York Interurban 
Eee Co., 212 N-Y.S. 639, 126 Mise: 
382. 

15. U.S.—Reno Power, Light & 
Water Co. v. Public Service Commis- 
sion of Nevada, 300 F. 645; Des 
Moines Water Co. v. City of Des 
Moines, 192 F. 193. , 


Cal.—Contra Costa Water Co. v. 
ae. of Oakland, 113 P. 668, 159 Cal. 


Ill.—Lake Forest Water Co. v. City 
of Lake Forest, 94 N.E. 517, 249 II. 
382 [aff 154 Ill.App. 184]. 


_Neb.—McCook Waterworks Co. v. 
gs of McCook, 124 N.W. 100, 85 Neb. 


N.J.—City of ENizabeth v. Board of 
Public Utility Commissioners, 123 A. 
358, 99 N.J.Law, 496, 1 N.J.Misc. 274. 


N.Y.—New York Interurban Water 
Co. v. City of Mt. Vernon, 180 N.Y.S. 
304, 110 Misc. 281. 

N.C.—Corporation 
Henderson Water Co., 
190, N.C. 70: 

Pa.—Borough of Mechanicsburg v. 
Mechanicsburg Gas & Water Co., 92 
A. 142, 246 Pa. 232; Borough of New 
Cumberland v. Public Service Com- 
mission, 76 Pa.Super. 382. 


16. Follett v. Waterworks Co. of 
Seneca Falls, 206 N.Y.S. 464, 123 Misc. 
825; Silberherg v. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 
349, 116 Misc. 595; Meara v. Citizens’ 
Waterworks Co. of Town of High- 
lands, 180 N.Y.S. 804, 191 App.Div. 
913, 110 Mise. 738. 


17. Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y. 
S. 639, 126 Misc. 382. 

[a] Fact that legislature leaves 
rate fixing to company, and does not 
prescribe the rates to be _ charged, 
does not bring rates promulgated by 
the company ‘within the category of 
rates established by public authority, 
so as to make applicable the presump- 
tion of reasonableness of rates so es- 
tablished. Town of Mamaroneck v. 
New York Interurban Water Co., 212 
N.Y.S. 639, 126 Misc. 382. 


18. Scranton-Spring Brook Water 


Commission  v. 
128 S.E. 465, 


Service Co. v. Public Service Commis- 
sion, of Pennsylvania, 160 A. 230, 105 
Pa.Super. 203; Public Utilities Com- 
mission v. Hast Providenee Water 
Co., 1386 A. 447, 48 R.I. 376 [rearg den 
137 A. 387]. Compare Town of Mamar- 
oneck v. New York Interurban Water 
CO:; _212 N.Y.S. 639, 126 Misc. 382 
(which, while holding that there is no 
presumption of reasonableness of 
rates fixed by a water company, holds 
further that the burden of proving 
their unreasonableness is upon one at- 
tacking them). 


[a] Rates filed with commission 
but not yet effective—(1) Where 
rates proposed by a water company 
and filed with the public utility com- 
mission are attacked or objected to 
before they become effective, so that 
they are not yet rates established by 
publie authority, the burden of prov- 
ing their reasonableness is on the 
company. Scranton-Spring Brook 
Water Service Co. vy. Public Service 
Commission of Pennsylvania, 160 A. 
230, 105 Pa.Super. 203. (2) Rate filed 
or promulgated in manner prescribed 
by law as rate established by public 
authority see infra § 807. 


19. Town of Mamaroneck v. New 
York Interurban Water Go., 212 N.Y. 
S. 639, 126 ise. 382 [expl Meara v. 
Citizens’ Waterworks Co. of Town of 
ee ae 180 N.Y¥.S. 804, 110 Misc. 

20. In re Searsport Water Co., 108 
A. 452, 118 Me. 382; Brummitt v. Og- 
den Waterworks Co., 93 P. 828, 33 
Utah 285. 


21. Proceedings by municipal cor- 
poration to fix rates in general see 
Municipal Corporations § 560. 


22. Suburban Water Co. v. Bor- 
oven of Oakmont, 110 A. 778, 268 Pa. 

23, Beaver Valley Water €o. v. 
Public Service Commission, 114 A, 
373, 271 Pa. 358; Suburban Water Co. 
v. Borough of Oakmont, 110 A 778, 
268 Pa. 248. 


24. Kennebunk, Kennebunkport & 
Wells Water Dist. v. Inhabitants of 
aoe of Wells, 147 A. 188, 128 Me. 
56. 

25. Kennebunk, Kennebunkport & 
Wells Water Dist. v. Inhabitants of 
Town of Wells, supra. 

26. Contracts between municipal- 
ity and water company as to rates see 
supra §§ 788-792. 
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rates are unreasonable and inadequate, and have 
them set aside.?* 


[§ 808] (4) Proceedings for Relief against Unrea- 
sonable Rates**—(a) By Water Company. A prop- 
er action or proceeding may be maintained by a 
water company,?® or, under proper circumstances, 
by its receiver®® or by its mortgagee or the trustee 
of its mortgage bonds,?! for relief against unrea- 
sonable and inadequate rates prescribed by public 
authority; and, while the court in such a proceeding 
is without authority to fix or establish rates,?? it may 
interfere to enjoin or set aside rates which are con- 
fiseatory,** and may determine what rate would be 
reasonable for the sake of deciding whether or not 
a particular rate is unreasonable.** Rates establish- 
ed by public authority will not be interfered with 
by the courts, however, merely because they are low- 
er than the court itself would fix if it had authority 
to do so,?° but may be enjoined or set aside only 
where they are so palpably unreasonable and in- 
adequate as to amount to confiseation,®® particu- 
larly where they have not been in force for a suffi- 
cient length of time to demonstrate their actual ef- 
fect.2* It is incumbent upon a water company as- 
sailing rates as inadequate and confiscatory to make 
full disclosure of the value of its property and of its 
earnings and expenses,*® and, where the rates have 
been in effect a sufficient leneth of time to show the 
actual results, it cannot prevail on mere opinions 
of experts as to probable results.°® A company is 
not precluded or estopped from seeking relief against 


27. In re Searsport Water Co., 108 


A. 452, 118 Me. 382, 34, 


WATERS 


S.Ct. 860, 178 U.S. 22, 44 L.Ed. 961]. 
Town of Mamaroneck v. New 


[$§ 807-808 


rates on the ground that they are unreasonable by its 
failure to render adequate service, particularly where 
the inadequacy of the service is due to inadequate 
rates,*® or by the fact that it did not produce any 
evidence as to the value of its property at the hear- 
ing at which the rates complained of were establish- 
ed,‘ or that the rates were established subject to 
permission given the company to apply for their 
modification after a specified period of trial;*? and 
the bringing of an action by a water company against 
a municipal corporation to recover for water fur- 
nished it, at rates established by a municipal ordi- 
nance, does not estop the company from maintaining 
a suit to enjoin the enforcement of the ordinance 
rates as inadequate or confiseatory.*? 


When suit may be brought. Where arate schedule 
established by publie authority is alleged to be con- 
fiseatory, a water company need not wait to apply 
for relief until the rates thereby prescribed have 
become effective, but may bring suit at once to en- 
join their enforeement.** 


Costs. The successful party in proceedings for 
relief against unreasonable rates is ordinarily en- 
titled to costs.*5 


Contract rates. Rates fixed by contract between 
a municipal corporation and a water company?*® can- 
not be enjoined or set aside at the suit of the lat- 
ter, on the ground that they are inadequate, or will 
result in its bankruptey, any more than contracts 


between private persons can be interrupted on such 


eround,*? except where the term of the contract is 


be set aside as eonfiscatory, on con- 
tradictory evidence, and where it can- 
not be said that it was impossible for 


Bo 


28. Review of rate orders of public 
utility commission or other hoard see 
infra .§ 810. 

29. San Diego Land & Town Co. v. 
INATOMal (©UGy, nt 4 ets io Latin deo SCE. 
SOA eae UES oo wurte els BGs ellD als 
Spring Valley Water-Works y. San 
Francisco, 22 P. 910, 82 Cal. 286, 16 
Am.S:R. 116, 6 L.R.A. 756. 

30. Ward v. San Diego Land, etc., 
Co., 79 F. 665; Lanning v. Osborne, 79 
BY 657. 

$1. Consolidated Water Co. v. San 
Diego, 89 F. 272; Consolidated Water 
Co. v. San Diego, 84 F. 369. 


32. Osborne v. San Diego Land, 
etc., Co., 20 S.Ct. 860, 178 U.S. 22, 44 
L.Ed. 961; Louisiana Water Co. v. 
Public Service Commission of Mis- 
souri, 294 EF. 954 [appeal dism 46 S. 
Gt, 12:0, 269 US. 597, 70 Lads 432]; 
Brymer vy. Butler Water Co., 36 A. 
249, 179 Pa. 231, 36 L.R.A. 260. 


Power of courts to regulate water 
rates in general see supra § 799. 


33. Louisiana Water Co. v. Pub- 
lic Service Commission of Missouri, 
994 EF. 954 [appeal dism 46 S.Ct. 120, 
269 U.S. 597, 70 L.Ed. 432]; Palatka 
Waterworks v. City of Palatka, 127 F. 
161; Kimball v. City of Cedar Rapids, 
100 F'. 802; Consolidated Water Co. v. 
San Diego, 84 F. 369; Lanning v. Os- 
borne, 76 F. 319 [aff 20 S.Ct. 860, 178 
Teen eens bd. 6lii san Dieso 
Water Co. v. San Diego, 50 P. 633, 118 
Cal. 556, 62 Am.S.R, 261, 38 L.R.A. 
460; New Haven Water Co. v. City of 
New Haven, 139 A. 99, 106 Conn. 562. 

fa] Pederal as well as state courts 
have such jurisdiction. Consolidated 
Water Co. v. San Diego, 84 F. 369; 
Tanning v. Osberne, 76 F. 319 [aff 20 


York Interurban Water Co., 212 N.Y.S. 
639, 126 Misc. 382. 


35. Spring Valley Water Co. v. City 
and County of San Francisco, 252 F. 
Paar ee dism 253 HF. 991, 165 C.C.A. 


36. U.S.—Van Dyke vy. Geary, 37 S. 
Ct. 483, 244 U.S. 39, 61 L.Ed. 973 [aff 
203 TRON LIM i Clty sof Knoxville ve 
Knoxville Water Co., 29 S.Ct. 148, 212 
U.S. 1, 58 L.Ed. 371; San Diego Land 
& Town Co. v. National City, 19 S.Ct. 
804, 174 U.S. 739, 43 L.Ed. 1154; Vin- 
cennes Water Supply Co. v. Public 
Service Commission of Indiana, 34 F. 
(2d) 5 [cert den 50 S.Ct. 26, 280 U.S. 
567, 74 L.Ed. 621]; Reno Power, Light 
& Water Co. v. Public Service Com- 
mission of Nevada, 300 F. 645; Spring 
Valley Water Co. v. City and County 
of San Francisco, 252 F. 979 [appeal 
Aisi Zs HS IS VGo3©, CoA 6 Tale) Van 
Dyke v. Geary, 218 F. 111 [aff 37 S.Ct. 
483, 244 U.S. 39, 61 L.Ed. 973]; Palat- 
ka Waterworks v. Palatka, 127 F. 161. 


Ill.— Lake Forest Water Co. yv. City 
of Lake Forest, 154 Ill.App. 184 [aff 94 
N.E. 517, 249 Ill. 382]. 


Iowa.—Cedar Rapids Water Co. v. 
City of Cedar Rapids, 91 N.W. 1081, 
118 Iowa 234 [appeal dism 26 S.Ct. 
WA 99 SS OUOs 5.0) ade todaeo etre 
Cedar Rapids Water Co. v. City of 
eset Rapids, 90 N.W. 746, 117 Iowa 
250. 


Neb.—McCook Waterworks Co. v. 
City of McCook, 124 N.W. 100, 85 Neb. 
Gian 


N.J.—Woodruff v. East Orange, 64 
A. 466, 71 N.J.Eq. 419. 


[a] Relief not granted on contra- 
dictory evidence.—Water rates fixed 
by a public utility commission cannot 


a fair-minded commission or board to 
come to the conclusion that was 
reached. Van Dyke v. Geary, 37 S.Ct. 
483, 244 U.S. 39, 61 I.Ed. 973 [aff 218 
da ee tale 

37. McCook Waterworks Co. v. 
ee of McCook, 124 N.W. 100, 85 Neb. 


38. Lake Forest Water Co. v. City 
of Lake Forest, 94 N.E. 517, 249 Til. 
382 [aff 154 IllApp. 184]; McCook 
Waterworks Co. vy. City of McCook, 
124 N.W. 100, 85 Neb. 677. 


39. Lake Forest Water Co. v. City 
of Lake Forest, 94 N.E. 517, 249 Ill. 
382 [aff 154 Ill.App. 184]. 


40. City of Elizabeth v. Board of 
Publie Utility Commissioners, 123 A. 
358, 99 N.J.Law 496, 1 N.J.Misec. 274. 


41. Van Dyke v. Geary, 218 F. 111 
oa S.Ct. 483, 244 U.S. 39, 61 L.Ed. 


42. Henderson Water Co. v. Corpo- 
ration Commission of State of North 
Carolina, 46 S.Ct. 112, 269 U.S. 278, 
70 L.Ed. 278. 


43. Lake Forest Water Co. v. City 
of Lake Forest, 94 N.E. 517, 249 Ill. 
382 [aff 154 Ill. App. 184]. 


44. City of Kankakee v. American 
ae Supply Co. 19M Beh 7s lal Sere! 
J 195: 


45. Danvers v. Com., 69 N.E. 320, 
184 Mass. 502. 


46. Contracts between municipality 
and water company as to rates see 
supra §§ 788-792. 


47. Town of Lonoke v. W. Y. 
Bransford & Son, 216 S.W. 38, 141 Ark. 
18; Condon v. New Rochelle Water 
Go., LLG ON-Y.S.°142 [aff-120 NoYiS! 


——_—__ 


Yor later cases, developments and changes in the law see Annotations, same title and section number, | 


/ 
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indefinite, or unreasonably long, in which ease the 
company is entitled to relief against the rates there- 
by fixed where they have become unreasonable.*® 


[§ 809] (b) By, or in Behalf of, Consumer.4? <A 
water consumer, or patron of a water company, 1s 
entitled to maintain a proper action or proceeding, in 
a court of competent jurisdiction,®°® for relief against 
unreasonable water rates,°! and is not estopped to 
question or attack such rates by ordering or using 
water from the system, at least where it has a mo- 
nopoly in the loeality,°? nor is he precluded from 
bringing suit to enjoin the enforcement of unrea- 
sonable rates by the fact that he might wait and 
defend against an action for water charges, the lat- 


‘ter not being an adequate and convenient remedy.®? 


The court in such an action or proceeding may de- 
termine the reasonableness or -unreasonableness of 
the rate complained of,°* and, if it finds the rate to be 
unreasonable and excessive, may annul it or set it 
aside;°° but it is unauthorized to act as a super- 
visory or reviewing body and readjust or correct the 
rate,°® and it has -no jurisdiction to fix or establish 
a rate for the future, or to compel the furnishing 
of water at a rate determined by it to be proper,®? 
except, it has been held, where rates have not been 
regulated by public authority and no provision has 
been made by law for such regulation,®’ nor, on 
the other hand, may it, in setting aside as exces- 
sive the rate against which relief was sought by a 
consumer, restore or permit the restoration of a 
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former rate schedule which, according to undisputed 
evidence, is inadequate and confiseatory.°® If, how- 
ever, the court finds that the rate complained of is 
not unlawful, its duty and authority in the matter 
cease.°° The court will interfere with, or set aside, 
a lawfully established rate, as excessive, only in a 
clear case of unreasonableness, amounting to a vio- 
lation of the consumer’s legal rights;*t but where 
it is demonstrated by a fair preponderance of the 
credible evidence that rates are unfair and excessive, 
the consumer is entitled to relief.®? 


Company exceeding lawfully established rates. 
Where rates established by public authority or in the 
manner contemplated by law have not been changed 
by ‘proper proceedings, a water company is properly 
enjoined, at the suit of a customer, from charging 
higher rates.°? An order restraining the collection 
of rates exceeding those theretofore duly establish- 
ed ceases, however, to have restraining force when 
such rates are changed in the manner provided by 
law.°* 


Bill by a consumer to enjoin the enforcement of 
an unreasonable rate schedule for water service must 
allege that such rates are unreasonable.®® 

Right to jury trial. The question whether a par- 
ticular rate is excessive is one of fact,®® upon which, 
it has been held, either party may demand a jury 
intajlaos 

Matters considered. Where a new schedule of 
water rates, proposed or promulgated by the com- 


1119, 136 Ann.Div. 897, aff 95 N.E. 1126, 
202 N.Y... 5351]. 

Hardship or burdensomeness as ex- 
ecusing neonnerformance of contracts 
generally see Contracts § 706. 

48. New Haven Water Co. v. City 
of New Haven, 139 A. 99, 106 Conn. 
562. 

49. Proceedings for relief against 
rates of municipal water system see 
supra § 796 text and notes 38-43. 


50. See cases infra this note. 


[a] Law court having chancery 
powers to restrain acts contrary to 
law.—Under a statute giving a law 
court chancery powers to prevent or 
restrain the commission or continu- 
ance of acts contrary to law and pre- 
judicial to individual rights, the law 
court has jurisdiction to give relief to 
a water consumer against unreason- 
able and excessive rates. Barnes 
Taundry. Co..v.) City pot. Pittsbureh, 
109 A. 535, 266 Pa..24 [foll Ohio & 
Pittsburgh Milk Co. v. City of Pitts- 
burgh, 109 A. 541, 266 Pa. 46; Consoli- 
dated Ice Co. v. City of Pittsburgh, 
109 A. 541, 266 Pa. 45]. 


51. Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y.S. 
639, 126 Misc. 382; City of New York 
v. Citizens’ Water Supply Co., 189 
INAY.S) (929 shaft, 19de NWYGS9n 430, 1199 
App.Div. 169]; Griffin v. Goldsboro 
Water Co., 30 S.H.,319, 422 N.C. 206, 
41 L.R.A. 240; Barnes Laundry Co. 
v. City of Pittsburgh, 109 A. 535, 266 
Pa. 24 [foll Ohio & Pittsburgh Milk 
Co. v. City of Pittsburgh, 109 A. 541, 
266 Pa. 46; Consolidated Ice Co. v. 
City of Pittsburgh, 109 A. 541, 266 Pa. 
45]. See Barrell v. Lake Forest Wa- 
ter Co., 191 IllApp. 269. 


[a] Injunction is available to con- 
sumers aS a remedy against unrea- 
sonable water rates, and the enforce- 
ment and collection of Such rates may 
be enjoined. Town of Mamaroneck v. 
New York Irtterurban Water Co., 212 


N.Y.S. 639, 126 Misc. 382. 

[b] Right as affected by statute 
providing for application to adminis- 
trative board.—A court of equity is 
not precluded from taking jurisdic- 
tion, in pursuance of its general 
equity powers, of a suit by a water 
consumer for relief against unrea- 
sonable rates prescribed by a board 
or commission, by a statute providing 
that persons aggrieved by charges 
or assessments made by an adminis- 
trative board may apply to the board 
for a review, and appeal from its ac- 
tion to the courts, since the only mat- 
ters cognizable in such application or 
appeal would he administrative er- 
rors of law or fact, and the reason- 
ableness of the rates could not be con- 
sidered therein. Barnes Laundry Co. 
Vv, City of Pittsbursh; 109 A. 535; 266 
Pa. 24 [foll Ohio & Pittsburgh Milk 
Co. v. City of Pittsburgh, 109 A. 541, 
266 Pa. 46; Consolidated Ice Co. v. 
City of Pittsburgh, 109 A. 541, 266 Pa. 
45]. 


52. Barnes Laundry Co. v. City of 
Pittsburgh, 109 A. 535, 266 Pa. 24 [folt 
Ohio & Pittsburgh Milk Co. v. City 
of Pittsburgh, 109 A. 541. 266 Pa. 46; 
Consolidated Ice Co. v. City of Pitts- 
burgh, 109 A. 541, 266 Pa. 45]. 


53. Barnes Laundry Co. v. City of 
Pittsburgh, 109 A. 535, 266 Pa. 24 
[foll Ohio & Pittsburgh Milk Co. v. 
City of Pittsburgh, 109 A. 541, 266 Pa. 
46; Consolidated Ice Co. v. City of 
Pittsburgh, 109 A. 541, 266 Pa. 45]. 


54. Brymer v. Butler Water Co., 36 
AE 24g UP Page got. oO daReA. 2008 
West v. Probst, (Tex.Civ.App.) 251 S. 
WwW. 289 [rev on other’ grounds 
(Commn.App.) 6 S.W.(2d) 96]. 


55. Osborne v. San Diego Land & 
Town Co., 20 S.Ct. 860, 178 U.S. 22, 44 
L.Ed. 961; Knotts v. Nollen, 218 N.W. 
563, 206 Iowa 261; American Aniline 
Products v. City of Lock Haven, 135 
Ase i26,r-28cm ban 420,502 ALR. o121, 


Compare Grimshaw v. Garden City 
Co. 1199 IN. ¥S> Sh 67, 1120 Masco 
(holding that, where no provision of 
the statutes requires rates charged by 
a water company to be reasonable, the 
court is without power to restrain 
rates charged by it, as excessive and 
unreasonable). 


56. Knotts v. Nollen, 218 N.W. 563, 
206 Iowa 261. 


57. Osborne v. San Diego Land & 
Nown Co., 20 St. 860. 278 USia22. 
44 L.Ed. 961; Hodge v. Alabama Wa- 
ter ‘Co, 88 “So. /585,) 205 sAlaws472 
Brymer v. Butler Water Co., 36 A. 249, 
79) Pas234. 36. eka e260 se Wiest 
Probst, (Tex.Civ.App.) 251 S.W. 289 
[rev on other grounds (Commn.App.) 
6 S.W.(2d) 967. 

58. Waterloo Water Co. v. Village 
of Waterloo, 193 N.Y.S. 360, 200 App. 
Div. 718. 

59. Van Buren Waterworks v. City 
oe Van Buren, 237 S.W. 696, 152 Ark. 


60. Knotts v. Nollen, 218 N.W. 5683, 
206 Iowa 261. 

61. Knotts v. Nollen, supra; City 
of Huntington v. Public Service Com- 
mission, 110 S.E. 192, 89 W.Va. 7038. 


Right of consumer to be served at 
reasonable rates see supra § 803. 


62. Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y.S. 
639, 126 Mise. 382. 


638. Pabst Corporation v. City of 
Milwaukee, 213 N.W. 888, 215 N.W. 
670, 1938 Wis. 522. 

64. Pabst Corporation v. City of 
Milwaukee, supra. ’ 

65. Bell v. Kaye, 89 So. 910, 127 
Miss. 165. 

66. Follett v. Waterworks Co. of 
Seneca Falls, 206 N.Y.S. 464, 123 Misc. 
825. 

67. Follett v. Waterworks Co. of 
Seneca Falls, supra. 
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pany 


non,°* suggests 


on which the advance is made.°? 


the inquiry.’°® 


Injunction pendente lite. 


the reasonableness or 


68. Public Utilities Commission v. 
Hast Providence Water Co., 136 A. 447, 
48 R.I. 376 [rearg den 137 A. 387]. 

69. Town of Mamaroneck v. New 
York Interurban Water Co., 212 N.Y.S. 
639, 126 Mise. 382; Public Utilities 
Commission v. East Providence Water 
Go., 136 A. 447, 48 RT. 876 Lrearge den 
TSM AG 8 hil 

70. Turtle Creek Borough v. Penn- 
sylvania Water C’o., 90 A. 199, 243 Pa. 
415. 

71. Silberberg v. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 
349, 116 Misc. 595; Beaver Valley Wa- 
ter Co. vy. Public Service Commission, 
Ide eAGe ova Zi ba. so65) dp erceene- 
baum Tanning Cer Railroad Com- 
mission of Wisconsin, 217 N.W. 282, 
194 Wis. 634. 

72. Silberberg v. Citizens’ Water 
Supply Co. of Newtown, 190 N.Y.S. 
349, 116 Misc. 595. 

73. Silberberg v. Citizens’ Water 
Supply Co. of: Newtown, supra; Beav- 
er Valley Water Co. v. Public Service 
Commission, 114 A. 373, 271 Pa. 358. 


Recovery of overpayments in gen- 
eral see infra §§ 827-832. 


74, City of Mt. Vernon v. New York 
Interurban Water Co., 101 N.Y.S. 232, 
115 App.Div. 658; City of New York 
v. Citizens’ Water Supply Co., 189 N. 
Y.S. 929. [aff 191 N.Y.S. 430, 199 App. 
Div. 169]. 

75. Of rates of municipal water 
system see supra § 798. 


76. See Public Utilities §§ 68-164. 
77. See cases infra notes 78-81. 
78. See cases infra this note. 


[a] Selection and eligibility of 
commissioners. —(1) Under a statute 
requiring commissioners, appointed 
to determine water rates, to be tax- 
payers, the term “taxpayer” means 
one who owns property within the 
municipality and who pays or is lia- 
ble for a tax thereon, regardless of 
whether his name appears on the tax 
roll. City of Pocatello v. Murray, 130 
ee 383, 23 Idaho 447,-Ann.Cas.1914C 
1050. (2) Where two persons ap- 
pointed commissioners under such 
statute each own a half interest in 
certain real property, which is as- 
sessed in the name of one of them, 
but each pays half the taxes, they are 
taxpayers within the meaning of the 
statute. City of Pocatello v. Murray, 
supra. (3) Under a statute provid- 
ing that the rates to be charged for 
water shail be determined by commis- 
sioners, two of whom shall be select- 
ed by the municipal authorities, and 


and attacked by a consumer, 
than the rates theretofore in force, that fact, while 
not conelusiye on the question of reasonableness 
the possibility of unreasonableness 
and ealls for careful consideration of the grounds 
In a suit for relief 
against rates for domestic water service, the rates 
charged for industrial service are not relevant to 


A temporary injunction 
will not ordinarily be granted to. restrain a water 
company from putting into effect or collecting rates, 
alleged to be excessive, pending a determination of 
unreasonableness of such 
rates,“1 at least where no facts are alleged which, 
prima facie, justify a conclusion that such rates 
will produce unreasonable compensation for the serv- 


WATERS 


is much higher 


vel 


[§§ 809-810 | 


ice rendered,*2 and where there is no showing that 
the company is not financially responsible and could 
not be made to refund the exces 
finally be determined to be iheeaconablog: 


Proceeding by municipality in behalf of consumers. 
A municipal corporation, where it is not a patron of 
a water company, has no such interest as to entitle it 
to maintain an action to enjoin or set aside, as un- 


s if such rates should 


reasonable and excessive, the rates charged by such 


sion.7* 


service, ‘* 


municipality, shall be selected by the 
water company, the fact that the per- 
sons selected as commissioners by 
the water company are officers or em- 
ployees of the company does not dis- 
qualify them, where they are tax- 
payers, even though as such Officer 
one of them contested and opposed 
the fixing of rates in previous nego- 
tiations between the municipality and 
the company. City of Pocatello v. 
Murray, supra. 


79. See cases infra this note. 


[a] Statute creating commission 
as superseding prior legisiation as to 
rates.—The enactment of a statute 
creating a public utility commission 
and giving it regulatory authority re- 
peals or supersedes prior legiskation 
as to water rates. Borough of White 
Haven v. Public Service Commission, 
80 Pa.Super. 536; Staples v. Public 
Service Commission, 79 Pa.Super. 6. 


[b] Power as belonging to commis. 
sion or municipality.—(1) Under 
Const. (1921) art 6 §§ 4, 7, giving the 
public service commission power to 
fix rates for services rendered by pub- 
lic utilities, but providing that noth- 
ing therein should affect the powers 
of regulation at the time vested in any 
municipal government over such pub- 
lic utilities, the authority of the pub- 
lic service commission to regulate 
rates does not extend to rates for 
water service in the city of Baton 
Rouge, which at the time of the adop- 
tion of the constitution had authority 
under its charter to regulate water 
rates within its boundaries. Baton 
Rouge Waterworks Co. v. Louisiana 
Public Service Commission, 100 So. 
TL0; 256 Las 53:95) C2) Power of mu- 
nicipalities to regulate water rates 
in general see Supra § 801. 


[c] Water company as subject to 
rate regulation.—Under a statute giv- 
ing the public utility commission 
regulatory power over public utilities, 
and defining utilities as including cor- 
porations operating water systems 
under privileges granted by the state, 
a corporation which for twenty-five 
years has, with the acquiescence of 
the state, claimed and exercised the 
privilege of abstracting water from 
streams and selling it cannot dispute 
the éxistence of such privileges, for 


the sake of relieving itself from regu- 
lation of its rates by the commission, 


even though the privileges were not 
expressly granted by the statute un- 
der which the company was _ incor- 
porated. East Jersey Water Co. v. 
Board of Public Utility Com’rs, 119 A. 
679, 98 N.J.Law 449. 


20. See cases infra this note. 


two, who shall be taxpayers of .the 


company to inhabitants of the municipality.** 


[§ 810] (5) Regulation by Board or Commis- 
The general principles relating to puble 
utility commissions’® are applicable in the case of 
boards and commissions regulating rates for water 
as to such matters as the creation and 
membership of the commission,’® its power to regu- 
late water rates’® and the exercise of such power,*° 


[a] Notice and hearing.—(1) No- 
tice of proceedings before a public 
utility commission for a change of 
water rates need not be given to every 
person who may be affected by such 
change, where public hearings are ad- 
vertised and held, and opportunity is 
given to all interested persons to in- 
tervene and be heard. Borough of 
Landsdowne v. Public Service Com- 
mission, 74 Pa.Super. 203. (2) An 
order of a public utility commission 
to a water company to terminate a 
discriminatory contract with a lum- 
ber company, and notice by the water 
company to the lumber company of 
such términation, is due process of 
law, the lumber company being then 
able to bring suit to test the validity 
of the ondér, and the order being dis- 
tinguishable from one in which the 
commission itself should undertake 
to terminate the contract between the 
water company and the lumber com- 
pany without affording the latter a 
hearing. Raymond Lumber Co. v. 
Raymond Light & Water Co., 159 P. 
133, 92 Wash. 330. 


[b] Suspension ef rates proposed 
by company-—Under a statute author- 
izing A public utility commission to 
suspend rates of a wtility for a pre- 
scribed period pending a hearing, and 
providing that on such hearing the 
commission shall establish such rates 
or others in lieu thereof, the cémmis- 
sion has no authority to suspend a 
water rate schedule permanently 
without making any findings of fact 
or fixing any new raites. Alton Water 
Co. v. Illinois Commerce Commission, 
279 FE. 869. 


[c] Valuation of property.—Before 
reducing water rates on the ground 
that the valuation on which previous- 
ly existing rates were based is. ex- 
cessive, a public utility commission 
should cause a revaluatidn of the 
company’s property to be made. Kent 
Water & Light Co. v. Public Utilities 


Commission, 119 N.E. 731, 97 Ohio St. 


321. 


{d]  Findings.—A finding by the 
commission of the value of a water 
company’s property, for rate pur- 
poses, should be shown to be support- 
ed by evidence, and its basis ex- 
plained. Roanoke Water Works Co. 
v. Commonwealth, 119 S.E. 268, 137 
Va. 348. 


[e] Order continuing rates found 
to be unreasonable. — Where water 
rates previously fixed or established 
are found by the commission to be un- 
reasonable and excessive, the commis- 
sion cannot lawfully authorize and 
direct the collection of such rates for 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and appeals from, and the review of, its orders.*! 


[§ 811] 6. Uniformity and Discrimination.‘ 
asmuch as the rates or charges of a municipality 
operating a water system, for water service fur- 
wished, are ordinarily not taxes,** the rules as to 
uniformity of taxation’* do not apply thereto,*® and 
so no objection ean be founded on the fact that such 


a further period, thus establishing 
unreasonable rates for the future, and 
closing the door to reparation as to 
the unreasonable rates paid in the 
past. Borough of Ben Avon v. Ohio 
Valley Water Co,, 103 A. 750, 260 Pa. 
310. 


[f] Conclusiveness and effect of 
order.—Although water consumers 
were not parties to an ex parte pro- 
ceeding before a commission for an 
increase in rates, they are bound by 
the rates established. Wallace Ranch 
Water Co. v. Railroad Commission of 
California, 47 F.(2d) 8&8. 


81. See cases infra this note. 


[a] Acquiescence in order as waiv- 
ing right to review.—A water com- 
pany aggrieved by an order of a public 
utility commission as to rates loses 
its right to complain thereof where 
it acquiesces in the order and acts 
under it for the whole time it is in 
effect; and the company cannot there- 
after obtain a judicial review of such 
order. Plainfield-Union Water Co. v. 
Board of Public Utility Com’rs of 
hag Jersey, 140 A. 785, 6 N.J.Misc. 

6%. 


[b] Stay of onler pending appeal. 
—Under a statute providimg that an 
appeal from an order of the public 
utility commission shall act as a stay 
thereof, except that the court may 
order that such appeal shall not so 
operate if justice shall so require, on 
appeal from an order increasing wa- 
ter rates the commission is properly 
ordered not to stay the operation of 
such order, since the water company 
cannot otherwise be protected against 
loss in the event such order should 
be finally sustained, while if such or- 
der should be held improper the com- 
pany can readily be compelled to re- 
fund the excess. Public Utilities 
Commission v. East Providence Water 
Co., (R.I.) 133 A. 804; Public Utilities 
Commission v. East Providence Water 
Company, (R.I.) 133 A. 347. 


[c] Power and duty of reviewing 
court.—(1) In reviewing water rates 
fixed by a commission the court must 
determine whether the value of the 
company’s property, as fixed by the 
commission, is a fair value as of the 
time of the inquiry, and, if so, wheth- 
er the rates as fixed will yield a rea- 
sonable return upon such valuation. 
Greencastle Water Works Co. v. Pub- 
lic Service Commission of Indiana, 31 
F.(2d) 600. (2) On appeal from an 
order of the,commission fixing rates, 
the court does not fix and determine 
what rate is proper, but determines 
only whether, as shown by the record, 
the order is reasonable and im con- 
formity to law. Borough of Mt. 
Union v. Mt. Union Water Co., 100 A. 
968, 256 Pa. 516 [aff 63 Pa.Super. 337]. 
(3) On review of an order of the 
commission reducing a schedule of 
rates proposed by the water company, 
the court will determine, first, wheth- 
er the commission’s order is reason- 
able and in conformity to law, or con- 
fiscatory, and, if it is confiscatory, 
will then determine whether the fair 
value of the company’s property is 
sufficient to justify the collection of 
the scheduled rates proposed by the 
company; and if it is determined, un- 
der the second item for consideration, 
that the company’s rate schedule is 
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not unreasonable or exorbitant, the 
court need not go further and fix: the 
exact fair value of the company’s 
property, and determine whether thie 
company’s proposed rates are suffi- 
cient to give a fair return thereon. 
Beaver Valley Water Co. v. Public 
Service Commission, 76 Pa.Super. 255. 
(4) If the schedule of rates fixed by 
the commission provides a reasonable 
return upon the fair value of the 
company’s property, the commission’s 
order must stand, even though the 
value as fixed by the commission is 
too low. Greencastle Water Works 
Co. v. Public Service Commission) of 
Indiana, supra. 


[d] Review of findings of fact.— 
(1) Findings made by the commis- 
sion, in proceedings relating to water 
rates, when accompanied by a state- 
ment of the reasons therefor or basis 
thereof, must be regarded, on appeal, 
as prima facie just, reasonable, and 
correct. Roanoke Water Works Co. v. 
Commonwealth, 119 S.E. 268, 137 Va. 
348. (2) A valuation found by an 
authorized board or commission will 
not be disturbed where there is evi- 
dence to support it. City of Elizabeth 
v. Board of Public Utility Commis- 
Sioners, 123 A. 358, 99 N.J.Law 496, 
1 N.J.Mise. 274. (3) Where the or- 
der appealed from shows that the 
commission, in determining the value 
of the water company’s proverty for 
rate purposes, properly considered all 
the elements involved, and from con- 
flicting evidence fixed a valuation 
which is fully sustained by comnetent 
evidence, the court on review of such 
order will not review the evidence for 
the purpose of exercising its own in- 
dependent judgment to determine the 
facts, where no question of confisca- 
tion is involved. Borough of Middle- 
town v. Public Service Commission, 
81 Pa.Super. 289. (4) No comnvlaint 
of a finding, made by the commission 
on apparently convincing evidence, 
can be made by ony who presented no 
evidence before tha commission, al- 
though given ample apnortunity so to 
do. Public Utilities Commission v. 
Fast Providence Water Co., 136 A. 447, 
48 R.I. 376 [rearge den 137 A. 387]. 


[fe] Remand to commission.—(1) 
On review of a public utility commis- 
sion’s order as, to water rates, the 
matter will be referred back to the 
commission for further hearing and 
findings where it has not considered 
some items of value properly enter- 
ing into the rate base. Roanoke Wa- 
ter Works Co. v. Commonwealth, 124 
S.E. 652, 140 Va. 144. (2) Where the 
commission’s order as to water rates 
does not disclose the evidence, or 
basis of its findings, so that the re- 
viewing court cannot determine the 
reasonableness and justness of the 
findings or rates, the matter should be 
remanded to the commission for fur- 
ther consideration and report. 
Roanoke Water Works Co. v. Com- 
monwealth, 119 S.E. 268, 137 Va. 348. 


{f] Review of prior order.—An ob- 
jection to an order of the public util- 
ity commission directing a deduction 
from a water company’s bills because 
its service was inadequate, on the 
ground that such order was made 
without notice, should be made in a 
proceeding to review that order, and 
cannot be made in proceedings to re- 
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rates do net affect and apply to every citizen of the 
municipality, but only to those using water.s® It 
is, nevertheless, a fundamental rule that rates for 
water service, whether it is furnished by a municipal 
corporation or by a water company, must be uniform, 
in the sense that they must not be unmedsonably or 
unjustly discriminatory as between consumers.* 


87 Ab- 


view a later order refusing to allow 
the company to amortize such deduc- 
tions or ‘the deficits resulting there- 
from. Pldinfield-Union Water Co. v. 
Board of Public Utility Com’rs of New 
Jersey, 140 A. 785, 6 N.J.Mise. 267. 

82. Discriminations as to service 
see supra §§ 7387, 741. 

Free service or service at nominal 
charge as unjust discrimination see 
supra §§ 780-783. 


83. See supra § 784. 
eat Generally see Taxation §§ 29- 
85. Alford v. City of Eatonton, 162 


S.E. 495, 174 Ga. 169; Wagner v. City 
of Rock Island, 34 N.E. 545, 146 Ill. 
139, 21 L.R.A. 519; St. Louis Brew- 
ing Ass’n v. City of St. Louisy 37S. 
W. 525, 41 S.W. 911, 140 Mo. 419; 
Rogers v. City of Cincinnati, 14 Ohio 
N.P.N.S. 193. See McDowell v. City 
of Barberton, Ohio, 38 F.(2d) 7386 
(holding that a statute giving munic- 
ipal water rents the character of spe- 
cial assessments upon the property 
served was not objectionable because 
not providing that their assessment 
should be according to any constitu- 
tional guaranty as to uniformity). 


86. Alford v. City of Eatonton, 162 
S.E. 495, 174 Ga. 169. 


87. Ala.—City of Montgomery v. 
Smith, 88 So. 671, 205 Ala. 557; City 
Cleaning Co. v. Birmingham Water- 
works Co., 85 So. 291, 204 Ala. 51; 
Birmingham Waterworks Co. Vv. 
Brown, 67 So. 618, 191 Ala. 457, L.R.A. 
1915D 1086; City of Montgomery v. 
Greene, 60 So. 900, 180 Ala. 322. 

Fla.—State v. Tampa Waterworks 
Co., 47 So. 358, 56 Fla. 858, 19 L.R.A. 
N.S. 183; State v. Tampa Waterworks 
Co., 48 So. 639, 57 Fla. 5338, 22 LRA. 
N.S. 680. 


Ill.—Wagner v. City of Rock Is- 


land, 34 N.E. 545, 146 Ill. 139, 21 L. 
R.A. 519. 
Iowa.—Knotts v. Nollen, 218 N.W. 


563, 206 Iowa 261; J. W. Edgerly & 
Co. v. City of Ottumwa, 156 N.W. 388, 
174 Iowa 205. 


N.J.—Culver v. Jersey City, 45 N.J. 
Law 256; Federal Shipbuilding & Dry 
Dock Co. v. City of Bayonne, 141 A. 
455, 102 N.J.Eq. 475 [aff 144 A. 918, 
104 N.J.Eq. 196]. 


N.Y.—Peo. v. Albion Waterworks 
Co., 121 N.Y.S. 660, 66 Misc. 651 [rev 
on other grounds 125 N.Y.S. 589, 140 
App.Div. 646]. 


Pa.—Central Iron & Steel Co. v. 
City of Harrisburg, 114 A. 258, 271 Pa. 
340; Barnes Laundry Co. v. City of 
Pittsburgh; 109.) Au sb3ba0266.Pae 24. 
[foll Ohio & Pittsburgh Milk Co. v. 
City of Pittsburgh, 109 A. 541, 266 Pa. 
46; Consolidated Ice Co. v. City? (of 
Pittsburgh, LOWMAN 641 266n Pan 45a); 
Scranton-Spring Brook ‘Water Service 
Co. v. Public Service Commission of 
Pennsylvania, 160 A: 230, 105 Pa.Su- 
per. 203; Harlacher v. Steelton Bor- 
ough, 15 Pa.Dist..595, 32 Pa.Co. 355; 
Long v. Springfield Water Co., 8 Del. 
Co. 151; Shroder & Co. v. Lancaster, 
6 Lanc.Bar 200, 201; Penn Iron Co. v. 
Lancaster, 17 Lanc.L.Rev. 161. 


Water 


Tex.—Ball v. Texarkana 
Eerpote lion, (CivAppDy 2th Sue 
10 


Can.—Atty.-Gen. v. Toronto, 238 
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solute unformity or equality of rates, however, is 
an absence of arbitrary or 
unjust diserimination,®> except where otherwise pro- 
vided by statute or a franchise,®® and a classifica- 
tion of water users, and the fixing of different rates 
for different classes, is permissible, and does not 


where the elas- 
90 


not required, but only 


constitute unjust discrimination, 
sification is on a reasonable basis, 


the quantity used,°®* the time of use,°? 


Can.8.C. 514. 


Ont.—Hamilton Distillery Co. v. 
City of Hamilton, 12 Ont.L. 75. 

[a] Statute requiring uniformity 
as declaratory of common law.—A 
statute providing that water rates 
shall be equal and uniform is simply 
declaratory of the common law, and 
applies both to public service water 
companies and to municipal corpora- 
tions operating water systems. 
Town of Highland Park v. Guthrie, 
(Tex.Civ.App.) 269 S.W. 193. Com- 
pare Town of Lonoke v. W. Y. Brans- 
ford & Son, 216 S.W. 38, 141 Ark. 18 
(where a franchise requiring water 
to be furnished at a uniform rate 
and without discrimination between 
persons was held to prohibit discrim- 
ination on account of difference in 
the quantity of water used, and to 
require equality of rate regardless of 
the quantity taken). 

[b] Charging one at fixed rate and 
ethers on sliding scale.—Unjust dis- 
crimination exists where one con- 
sumer of water is required to pay 
therefor at a fixed rate, white other 
consumers of the same -e-lass are 
charged on a sliding scale up to such 
rate. Federal Shipbuilding & Dry 
Dock Co. v. City of Bayonne, 141 A. 
455, 102 N.J.Hq. 475 [aff 144 A. 918, 
104 N.J.Eq. 196]. 


88. Wagner v. City of Rock Is- 
Jand, $4 N.H. 545, 146 I11..139, 21 1. 
R.A. 519; Knotts v. Nollen, 218 N.W. 
563, 206 Iowa 261; Kennebunk, Ken- 
nebunkport & Wells Water District 
v. Inhabitants of Town of Wells, 147 


A, 188,190; 128° Me. 6256 Leit.. Cyc]; 
Fretz v. City of Edmond, 168 P. 800, 
66 Okl. 262, L.R.A.1918C 405. 


[a] Bule of uniformity means 
that rates shall be reasonable and 
just, without unjust discrimination, 
between takers of the same class, 
having reference to the nature of 
the service and the cost of supplying 
ats Kennebunk, Kennebunkport & 
Wells Water District v. Inhabitants 
of Town of Wells, 147 A. 188, 128 Me. 
256. 

[b] Construction of statute re- 
quiring wuniformity.—A statute re- 
quiring rates for water service to be 
uniform is not to be construed to re- 
quire every householder to pay the 
same rate regardless of the amount of 
water used or to prevent any one from 
using meters unless all do, or to make 
it necessary that rates for every kind 
of service, domestic or municipal, be 
the same regardless of the amount 
of water used or the expense of sup- 
plying it, but means only that rates 
shall be substantially uniform, and 
that there shall not be unjust and un- 
reasonable discrimination. Kenne- 
bunk, Kennebunkport & Wells Water 
District v. Inhabitants of Town of 
Wells, 147 A. 188, 128 Me. 256. 

89. See statutory and franchise 
provisions; and Town of Lonoke v. 
W. Y. Bransford & Son, 216 S.W. 38, 
141 Ark. 18. 

[a] Franchise providing for uni. 
form rate without discrimination.— 
Under a franchise agreement between 
a municipality and a water company 
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as according to 
the manner of 


requiring the latter to furnish water 
to citizens of the municipality “at a 
uniform rate and without discrimina- 
tion between persons,” the company 
may not discriminate in price be- 
tween consumers on account of dif- 
ferences in the quantity of water 
used by each, but must charge each 
consumer the same rate regardless of 
the amount of water used. Town of 
Lonoke v. W. Y. Bransford & Son, 216 
S.W. 88, 141 Ark. 18. Compare Town 
of Highland Park v. Guthrie, (Tex. 
Civ.App.) 269 S.W. 193 (where a stat- 
ute providing that water rates shall 
be equal and uniform was held to be 
simply declaratory of the common 
law). 

90. Wagner y. City of Rock Is- 
land, 34 N.H. 545, 146 Ill. 139, 21 L. 
R.A. 519; Knotts vy. Nollen, 218 N.W. 
563, 206 Iowa 261; American Aniline 
Products v. City of Lock Haven, 135 
As 726, 288 Pa. .420, 50 A.LAR. 121; 
Corsolidated Ice Co. v. City of Pitts- 
burgh, 118 A. 544, 274 Pa. 558; Cen- 
tral Iron & Steel Co. v. City of Har- 
risburg, 114 <A. 258, 271 Pa. 340; 
Youngman v. Commissioners of Wa- 
terworks in City of Erie, 110 A. 174, 
267 Pa. 490; Rieker v. City of Lan- 
caster, 7 Pa. Super. 149. And See cas- 
es infra notes 91-97. 

[a] Wide range of discretion ex- 
ists as to classifying water rates. 
American Aniline Products v. City of 
Lock Haven, 185 A. 726, 288 Pa. 420, 
SORA. EAR. 127. 


91. Ill—Wagner v. City of Rock 
Island, 34 N.E. 545, 146 Ill. 139, 21 L. 
R.A. 519. 


Mass.—Brand v. Board of Water 
Com’rs of Town of Billerica, 136 N.E. 
389, 242 Mass. 223. 

Mo.—St. Louis Brewing Ass’n v. 
City of St. Louis, 37 S.W. 525, 41 S. 
W. 911, 140 Mo. 419. 

N.Y.—Silkman vy. Board of Water 
Com’rs of City of Yonkers, 46 N.E. 
612, 152 N.Y. 327, 37 L.R.A. 827; Peo. 
v. Albion Waterworks Co., 125 N.Y.S. 
589, 140 App.Div. 646; Treadwell v. 
Van Schaick, 30 Barb. 444, 


N.C.—Richardson v Cit 
Greensboro, 94 S.E. 3, 174 N.C. 540. 


[a] Charging more for water in 
small quantities than in large ones 
is not of itself an unjust or illegal 
discrimination. Wagner v. City of 
Rock Island, 34 N.EB. 545, 146 Ill. 139, 
21 L.R.A. 519; Silkman v. Board of 
Water Com’rs of City of Yonkers, 46 
IN: EeGii2, LO ZENG View oaily 10 le skeen so fas 
Peo. v. Albion Waterworks Co., 125 
N.Y.S. 589, 140 App.Div. 646. 


92. American Aniline Products v. 
City of Lock Haven, 1385 A. 726, 288 
Pa. 420, 50 A.L.R. 121, 


93. American Aniline Products v. 
City of Lock Haven, supra. 


94, Rogers v. City of Cincinnati, 
14 Ohio N.P.N.S. 193, 198 [eit Cyc]: 
Harlacher v. Steelton Borough, 15 Pa. 
Dist. 595, 327Pa,Co. 355. 


[a] Thus water rates may be clas- 
sified, and different rates charged for 
water furnished to manufacturing es- 
tablishments, hotels, boarding hous- 
es, and residences, without constitut- 


of 


| ie ll 
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service,?? the nature and use made of the premises 
to which the water is supplied,®* or the line of busi- 
ness carried on therein,®® the character of the sery- 
ice furnished,?® or other matters which present a 
substantial difference as ground for the distinetion.®? 
Similarly, higher rates may be charged consumers 
whose situation or the character of whose demand for 
water makes it specially expensive or troublesome to 
serve them;®*® and it is not essential that all rates 


ing unjust discrimination. Rogers v. 
red of Cincinnati, 14 Ohio N.P.N.S. 


95. Woodruff v. Hast Orange, 64 
A. 466, 71 N.J.Eq. 419. Compare 
American Aniline Products v. City of 
Lock Haven, 135 A. 726, 288 Pa. 420, 
50 A.L.R. 121 (holding that a classifi- 
cation based merely upon the kind of 
business, or use made of the water, 
without more, will not justify clas- 
sification or discrimination as to 
rates). 


96. J. W. Edgerly & Co. v. City of 
Ottumwa, 156 N.W. 388, 174 Iowa 205; 
Inhabitants of North Berwick vy. 
North Berwick Water Co., 134 A. 569, 
125 Me. 446; Keystone Inv. Coma. 
Metropolitan ‘Utilities Dist., 202 N.W. 
416, 113 Neb. 132, 37 A.L.R. "1507. 


[a] Tilustrations.—(1) A smaller 
charge for water service to an auto- 

matic sprinkler system than for a 
connection of the same size to a 
standpipe, for private fire protection, 
is not unjust discrimination, where 
it is shown that the automatic sprin- 
kler system is more efficient in pre- 
venting a fire in buildings in which 
it is installed, and so makes less lia- 
ble loss of water from breakage of 
pipes in building cellapses as a re- 
sult of fire. Keystone Iny. Co. v. Met- 
ropolitan Utilities Dist., 202 N.W. 416, 
13) Neb. 13 27st SAUTE ARE Aly Oem) 
Rates for connecting with and provid- 
ing a supply of water for a sprinkler 
system for the purpose of protecting 
private property against fire cannot 
reasonably be based merely upon the 
quantity of water used, and cannot 
be compared with the rates charged to 
ordinary consumers, and so fixing 
rates on a different basis for sprinkler 
Service than for service to ordinary 
consumers does not of itself consti- 
tute unjust discrimination. J. W. 
Edgerly & Co. v. City of Ottumwa, 
156 N.W. 388, 174 Iowa 205. (3) Fur- 
nishing water to a municipality, for 
fire protection, public drinking foun- 
tains, and other public purposes, at 
a lower rate than that charged for 
private water service, does not of it- 
self constitute unjust discrimination. 
Inhabitants of North Berwick v. 
North Berwick Water Co., 134 A. 569, 
125 Me. 446. 


97. Knotts v. Nollen, 218 N.W. 563, 
206 Iowa 261; American Aniline Prod- 
ucts v. City of Lock Haven, 135 A. 
726, 288 Pa. 420, 50 A.L.R. 121. 


[a] Treating apartments as sepa- 
rate dwellings.—Treating each apart- 
ment, in an apartment house, as a 
separate dwelling, for rate purposes, 
instead of treating the whole apart- 
ment house as a quantity consumer, 
is not an unjust classification, and 
does not constitute unjust discrimi- 
nation against apartments in favor of 
hotels, office buildings, and the like, 
to which water is furnished at the 
rates applicable to the whole quan- 
tity taken, in view of the substan- 
tial differences between the two 
classes of buildings. Knotts v. Nol- 
len, 218 N.W. 563, 206 Iowa 261. 


98. Souther v. Gloucester, 73 N.E. 
558, 187 Mass. 552, 69 L.R.A. 309; St. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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throughout a large territory served from a single 
water system be the same, but rates in each part 
of such territory may be fixed at a level which is 
fair and reasonable in view of the existing condi- 
tions.°® Moreover, it is not of itself unjust dis- 
crimination to furnish water to some consumers at 
flat rates and to others of the same class at meter 
or quantity rates,! even though the rate by the gal- 
lon actually used is ordinarily lower to the former 
than to the latter;? and the imposition upon meter- 
rate consumers of a minimum or “ready to serve” 
charge,® without imposing a like charge on flat-rate 
consumers, is not necessarily unjust discrimination, 
since the latter pay a fixed sum whether they use 
water or not, and the former may likewise be requir- 
ed to pay for the service of being ready to supply 
him with such quantity of water as he may desire 
or need to use.* A classification must, however, in 
order to be valid, comport with the rule or principle 
of sound legislative classification,’ in that there 
must be some actual difference of situation and con- 
dition, bearing a reasonable and just relation to the 
matter of rates;® and an arbitrary or unreasonable 
classification amounts to unjust discrimination.” 
Likewise, it is unjust discrimination to differentiate 
between different services by charging rates for one 
which are out of all proportion as compared with 
the rates charged for another,® or to impose upon 
one consumer, or class of consumers, losses caused by 
charging inadequate rates to another consumer or 
elass.° The tests of the validity of a classified rate 
are, therefore; whether there is reasonable ground 
for the classification, or whether it is arbitrary, dis- 
eriminatory, and unjust,?° and, beyond that, whether 
the particular rate is reasonable, having in view the 
dissimilarity of the situation, the difference in the 
cost of furnishing the service, and other relevant 
factors.11 Furnishing water to a particular con- 
sumer at less than the cost of the service consti- 
tutes an improper, discrimiuatory, and preferential 
charge;!? but a rate is not necessarily unjustly dis- 
criminatory merely because, either as to individuals 
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or as to a class, it does not exactly reflect the cost of 
the service, the determination of the schedule of rates 
to be charged for particular services or to particular 
classes of consumers being largely a function of man- 
agement, into which discretion necessarily enters.** 


Higher rates outside municipal boundaries. It 
has been held that the classification of water con- 
sumers according to whether they reside within or 
without the limits of a municipality, and charging 
higher rates to those outside such limits than are 
charged to those within the municipality, is rea- 
sonable, and not unjustly discriminatory;?* but, 
according to other authorities, in the absence of 
some physical difference to justify a separate classifi- 
cation, persons living outside the corporate limits 
of a municipality must be furnished with water sery- 
ice at the same rates as those within such limits, 
and a classifieation based wholly upon the corporate 
line as the line of demarcation is unreasonable and 
constitutes unjust diserimination.t® 


Increase or reduction of rates. Making an in- 
crease of water rates effective as to one or some 
consumers before it takes effect as to others is un- 
just discrimination.1® No reduction of rates is valid 
which is discriminatory in its character, or is not 
operative alike upon all consumers of the same 
elass.17 


Discrimination as to deposits or advance pay- 
ment. A requirement that domestic consumers of 
water make deposits to cover charges for water to 
be furnished, or pay for water in advance, without 
requiring such deposits or advance payments by com- 
mercial or mercantile consumers, is unreasonable 
and arbitrary, and constitutes unjust discrimina- 
tion.?9 


Special contracts fixing discriminatory rates.?° 
As a general rule, a contract between a water com- 
pany and a customer for furnishing him with water 
service at rates less than those charged to other 
consumers of the same class for similar service is 


Louis Brewing Assoe. v. St. Louis, 
387 S.W. 525, 41 S.W. 911, 140 Mo. 419. 

99. Scranton-Spring Brook Water 
Service Co. v. Public Service Commis- 
sion of Pennsylvania, 160 A. 230, 105 
Pa.Super. 203. 

1. Cal.—Sheward v. Citizens’ Wa- 
ter Co., 27 P. 439, 90 Cal. 635. 

Fla.—Wilson v. Tallahassee Water- 
works Co., 36 So. 63, 47 Fla. 351. 

Ill.—Waegner v. Rock Island, 34 N. 
F459 46 11 139,920 a REALE 5 19. 

Mass.—Parker v. Boston, 1 Allen 
361. 

Minn.—Powell v. Duluth, 97 N.W. 
450, 91 Minn. 58. 

N.J.—Woodruff v. East Orange, 64 
A. 466, 71 N.J.Eq. 419. 

N.Y.—Frothingham y. Bensen, 44 
N.Y.S. 879, 20 Misc. 132. 

N.C.—Richardson Vv. City: 
Greensboro, 94 S.E. 3, 174 N.C. 540. 


Pa.—Consolidated Ice Co. v. City of 
Pittsburgh, 118 A. 544, 274 Pa. 558; 
Rieker v. Lancaster, 7 Pa.Super. 149. 


Va.—Exchange & Bldg. Co. v. Roa- 
noke Gas & Water Co., 17 S.E. 789, 90 
Va. 838. 

Flat rates generally see infra § 
812. 

2. Consolidated Ice Co. v. City of 


of 


Pittsburgh, 118 A. 544, 274 Pa. 558. 
3. Minimum and “ready to serve” 
charges generally see infra § 814. 
4 Central Iron & Steel Co. v. City 
i eendiiies. aa) SAC 25 35 20 1 pees 


5. See Constitutional Law § 878; 
Statutes § 319. 5 

6. ‘State ex rel. Laundry, Ine., v. 
Public Service Commission, 34 S.W. 
(2d) 37, 327 Mo. 93; American Ani- 
line Products v. City of Lock Haven, 
135 A. 726, 288 Pa. 420, 50 A.L.R. 
121, 

7, State ex rel. Laundry, Inc., v. 
Public Service Commission, 34 W. 
(2d) 387, 327 Mo. 93. 

8. J. W. Hdgerly & Co. v. City of 
Ottumwa, 156 N.W. 388, 174 Iowa 205. 


9. State ex rel. St. Louis Water 
Co. v. Public Service Commission, 291 
S.W. 788, 316 Mo. 842. 

10. Knotts v. Nollen, 218 N.W. 563, 
206 Iowa 261. 

11. Peo. v. Albion Waterworks 
Co., 125 N.Y.S. 589, 140 App.Div. 646. 
See Scranton-Spring Brook Water 
Service Co. v. Public Service Commis- 
sion of Pennsylvania, 160 A. 230, 105 
Pa.Super. 203 (holding that, while all 
rates throughout a large territory 
served by a company need not be 
equal and uniform in order to avoid 


unjust discrimination, if the rates 
in any part of the territory are un- 
fair or unreasonable there is unjust 
discrimination). 

12. Public Utilities Commission v. 
East Providence Water Co., 136 A. 
447, 48 R.I. 876 [rearg den 137 A. 387]. 


13. Pabst Corporation v. Railroad 
Ps 227 N.W. 18, 181 Mise. 


14. Youngman v. Commissioners 
of Waterworks in City of Erie, 110 A. 
174, 267 Pa. 490. 


15. City of Montgomery v. Greene, 
65 So. 783, 187 Ala. 196 [error dism 
37. S.Ct. 20, 242 U.S. 613 mem, 61 L. 
Ed. 528]; City of Montgomery v. 
Greene, 60 So. 900, 180 Ala. 322. 


16. Federal Shipbuilding & Dry 
Dock Co. v. City of Bayonne, 141 A. 
455, 102 N.J.Eq. 475 [aff 144 A. 918, 
104 N.J.Eq. 196]. 


17. Birmingham Waterworks Co. 
v. Brown, 67 So. 6138, 191 Ala. 457, 
L.R.A.1915D 1086. 


18. Deposits and payment in ad- 
vance in general see infra § 818. 

19. Rogers v. City of Cincinnati, 
14 Ohio N.P.N.S. 193. 

20. Contracts with patrons as to 
Stine in gemeral see supra §§ 7938, 
794. 
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void, as nonuniform and discriminatory,?! and can- 
not be upheld in favor of such customer on the ground 
of an estoppel on the part of the company to assert 
It has, however, 
where only maximum rates are prescribed by public 
authority, and not absolute or minimum rates, there 
is no unjust discrimination in charging one or more 
consumers a rate less than such maximum and less 
than that charged other consumers, so long as the 


its invalidity.?” 


discrimination or favor is at the 


company, and does not impinge upon the rights of 


any other consumers.?? 


Rights of consumers discriminated against. W-here 
a water company unjustly discriminates by charg- 
ing some of its patrons a lower rate than that charg- 
ed or enforced generally, the consumers paying the 


higher rate are not entitled as of 


21. Birmingham Waterworks Co. 
v. Brown, 67 So. 618, 191 Ala. 457, 
L.R.A.1915D 1086. 

22. Birmingham Waterworks Co. 
v. Brown, supra. 

23. Brown vy. Birmingham Water- 
works Co., 52 So. 915, 169 Ala. 230; 
State v. Birmingham Waterworks Co., 
51 So. 354, 164 Ala. 586, 27 L.R.A.N.S. 
674, 137 Am.S.R. 69, 20 Ann.Cas. 951. 

24. State v. Birmingham Water- 
works Co., supra; Paris Mountain 
Water Co. v. Camperdown Mills, 82 S. 
BH. 417, 98 S.C. 304. 

25. Paris Mountain Water Co. v. 
Camperdown Mills, supra. 


26. State v. Birmingham Water- 
works Co., 51 So. 354, 164 Ala. 586, 
27 L.R.A.N.S. 674, 137 Am.S.R. 69, 20 
Ann.Cas. 951. 


27. See cases infra this note. 


[a] What constitutes “dwelling.” 
—(1) Where a flat rate for water to 
dwelling houses is established, the 
fact that there are several families 
living in a single house, or several 
“dwellings” in one ‘dwelling house,” 
does not justify the collection of the 
specified flat rate from each family 
of dwelling, but only a single charge 
is collectible for the entire dwelling 
house. Maysville Water Co. v. Stock- 
ton, 299 S.W. 582, 221 Ky. 610. (2) 
So a single charge at the flat rate for 
dwelling houses may be made for wa- 
ter furnished to an apartment house, 
in which are several apartments oc- 
cupied by separate families, where 
none of such apartments has an out- 
side door or entrance, but all use 
common halls, stairs, laundry, hot 
water supply, etc. Maysville Water 
Co. v. Stockton, supra. (3) The fact, 
however, that Several dwellings or 
tenements are built together under a 
single roof does not relieve each from 
liability for the flat rate where they 
are in fact separate and distinct, and 
so where a single house or building 
is divided into separate tenements or 
apartmens, separated from'each oth- 
er by solid walls, each with its own 
entrance, none having any communi- 
cation with any other apartment, and 
each occupied by separate tenants, 
the rate applicable to dwelling houses 
applies to each of such apartments or 
dwellings. Berends v. Bellevue Wa- 
ter & Fuel Gaslight Co., 82 S.W. 983, 
119 Ky. 8, 26 Ky.L. 912. (4) Sleep- 
ing apartments, in a building the low- 
er floor of which is used for stores 
and the upper floors of which are 
used for offices and for sleeping 
apartments for single men, are dwell- 
ings, within the meaning of a rate 
schedule fixing flat rates for water 
service to dwellings. Smith v. Bir- 
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water service at the more favorable rate,?* but their 
remedy is rather, by injunction or otherwise, to have 
an end put to the discrimination in favor of the 
other patrons,” although if lower rates are granted 
to any considerable number of consumers the fact 
may be evidential that the general rate is unrea- 
sonably high, and should be revised by the proper 
regulatory authorities.?°® 
[§ 812] 7. Flat Rates. 


quently supplied at flat rates, or rates fixed without 
reference to the quantity of water used, to dwell- 


Water service is fre- 


ing houses,?7 or other buildings,?® which rates may 


right to recéive 


mingham Waterworks Co., 16 So. 123, 
104 Ala. 315. (5) “Dwelling’’ and 
“dwelling house’ defined in general 
see Dwelling 19 C.J. p 843. 


[b] Boarding or rooming house as 
dwelling.—(1i)-The fact that one who, 
with his family, lives in a house as 
his dwelling also takes roomers and 
boarders does not destroy the char- 
acter of the house as a dwelling, or 
make improper the application there- 
to of flat rates established for water 
service to dwellings. Birmingham 
Water Works Co. v. Truss, 33 So. 657, 
135 Ala. 530. (2) A rate established, 
however, for water service to “a 
dwelling house containing a family” 
is not applicable to a house, original- 
ly built for family use, which is used 
for keeping boarders or roomers, al- 
though the person operating it and 
his family live in the house as their 
dwelling. Robbins v. Bangor Ry. & 
Electric Co., 62 A. 136, 100 Me. 496, 1 
L.R.A.N.S. 968. 


28. See Cromwell v. Stephens, 2 
Dalya GN: Wes) elin), eA Deb re Nase 12 05 


[a] HMotel.—A building which is 
used exciusively as a lodging house, 
containing small lodging rooms, each 
adapted to the use of one person only, 
to be let to poor persons at a small 
rent per night, and not equipped with 
any cooking facilities, and having no 
bar or restaurant attached to the 
premises or connected with its occu- 
pation, is not a_ hotel, within the 
meaning of an ordinance establishing 
the rates to be paid for water serv- 
ice to hotels. Cromwell v. Stephens, 
2 Daly (N.Y.) 15, 3 Abb.Pr.N.S. 26. 


29. See Birmingham v. Birming- 
ham Waterworks Co., (Ala.) 42 So. 10. 


[a] What rooms counted.—In 
computing the number of rooms in a 
dwelling, for the purpose of applying 
a flat rate, the water company is en- 
titled to include servants’ houses 
within the curtilage of the dwelling, 
even though there are no hydrants 
in such servants’ quarters, but not 
reception halls containing fireplaces 
and stairways, used solely for the 
reception of guests and for passage 
by the members of the family. Bir- 
mingham y. Birmingham Waterworks 


Co., (Ala.) 42 So. 10. 
30. See cases infra this note. 
[a] Toilet fiushed with water 
from sink waste pipe.—Where a 


schedule of flat rates prescribes sep- 
arate charges for faucets, toilets, 
etc., a householder who has but one 
faucet connected with the water 
mains, and who so arranged a sink 
under the faucet that the water run- 
ning through the waste pipe of the 
sink flushes a toilet, is properly 


vary with the number of rooms,?® or the number 
or character of faucets and other appliances con- 
nected with the water system,?° and may include 
the use of water for all ordinary domestie purposes 
or for certain enumerated purposes only.?? 


A flat 


charged the flat rate for a toilet in 
addition to the rate for a faucet. 
Kauffman v. Public Service Commis- 
sion, 81 Pa.Super. 48. 


[b] Washtub usable as bath.—A 
flat rate for baths is not applicable 
to a “combination stationary wash- 
tub” set in the kitchen of an apart- 
ment or tenement, although it is 
equipped with a partition which is 
left in place when the tub is used for 
washing clothes or the like but is 
removable so that the tub maybe 
used for taking baths. Subin v. City 
4s New York, 229 N.Y.S. 628, 132 Misc. 
426. 


{c] Fixtures installed but not 
used.—(1) The fact that a water 
company has for some years made a 
practice of not charging its flat rate 
applicable to fixtures installed where 
such fixtures are not used does not 
require it to continue such practice, 
or preclude it from putting its sched- 
ule into full effect and collecting the 
rates applicable; and its action in 
so doing does not constitute an in- 
crease of rates. Walsh v. Bristol & 
Warren Waterworks, 97 A. 798, 39 R. 
I. 292. (2) A rule of a water com- 
pany, charging flat rates, that no de- 
duction will be made for fixtures 
claimed not to be used, and that ev- 
ery fixture installed will be deemed 
used and the applicable rate will be 
charged therefor, is a reasonable one, 
to prevent improper use of water. 
Walsh y. Bristol & Warren Water- 
works, supra. 

31. See cases infra this note. 


[a] What is domestic use.—(1) 
Under a flat rate for water for “do- 
méstic use,’ water may be taken and 
used for watering lawns, flower gar- 
dens, and pleasure gardens, such pur- 
poses coming within the category of 
domestic purposes. Birmingham y. 
Birmingham Waterworks Co., (Ala.) 
42 So. 10; Bristol Waterworks Co. 
v. Uren, 15 Q.B.D. 637. (2) Watering 
vegetable gardens, however, is not a 
domestic use, and water may not be 
taken therefor under a flat rate cov- 
ering domestic use. Birmingham v. 
Birmingham Waterworks Co., supra. 
(3) Under a flat rate for water for 
domestic use, water may be taken for 
a horse and for washing a carriage 
kept by the householder for private 
use. Busby v. Chesterfield Water- 
works Co., E. B. & BE. 176, 96 E.C.L. 
176, 120 Reprint 474. 


{b] Exclusion of baths from do- 
mestic uses.—Under a statute, relat- 
ing to flat rates for water for domes- 
tic purposes or domestic uses, which 
provides that water for domestic pur- 
pose shall not include water for bathy 


For later cases, developments and changes in the law see Annotations, same title and section number. 


eT 


CV’ Wea 


§§ 812-813] 


rate does not entitle the consumer to use water 
wastefully, but only to use it in such reasonable 
quantities as are sufficient, without inconvenient 
economy, for the purposes covered by the rate.*? 
Where flat rates are fixed in contemplation of a 
general or established practice of using service pipes 
or connections of a certain diameter, a consumer is 
not entitled to take water, and the company is not 
bound to supply it, through a larger pipe or connec- 
tion at the same rate, and, if so taken or supplied, 
a higher rate may be charged.** 


[§ 813] 8. What Rate Applies.*+ Where differ- 
ent rates are established for different classes of wa- 
ter service or water consumers, and it is doubtful 
in a particular instance which rate is applicable, the 
doubt is to be resolved in favor of the consumer.*® 


Flat rate or meter rate. Rate schedules for wa- 


ter service frequently provide both for flat rates 


and for meter rates.°° Under a municipal ordinance 
providing that water consumers may demand a meter 
and pay meter rates, the flat rates apply where no 
such demand has been made, and the water company 
by installing a meter on its own motion does not 
become entitled to charge meter rates.*7 Under an 
ordinance establishing maximum flat rates, but pro- 
viding that where a meter has been installed water 
furnished shall be charged for at meter rates, a 
consumer taking water through a meter is liable 
therefor at meter rates, even though the amount of 
the charge exceeds the prescribed maximum flat 
rate.*8 A patron who takes water through an un- 
metered line is liable to pay therefor at the estab- 
lished flat rates, even though he supposes he is tak- 
ing the water through a meter.*® <A schedule of 
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meter rates commencing with the rate for a daily 
consumption of or exceeding a specified amount 1s not 
applicable where not as much as such specified 
amount per day is consumed.*® Somewhat similarly, 
a schedule of flat rates based upon building heights 
up to a specified number of stories has no applica- 
tion to buildings of greater height.44 Where part 
of particular premises comes within ordinance pro- 
visions as to flat rates, and part within the provi- 
sions as to meter rates, water used in the separate 
parts may be charged and paid for on separate bases 
where that is feasible;*? but where it is not prac- 
ticable to distinguish between the water used in the 
vespective portions of the premises meter rates may 
be applied to the whole.*? 


Rates diminishing with quantity used; sliding 
scales. Whether a schedule of water rates, pre- 
scribing progressively lower rates as the quantity 
used increases, is to be construed as establishing an 
accumulative or sliding scale, or as classifying con- 
sumers according to amount of water taken and es- 
tablishing absolute rates for each elassification, de- 
pends upon its terms.*4 Under such a schedule, a 
person owning and occupying several buildings is 
entitled to the benefit of the rate applicable to the 
entire quantity of water used in all of them, and the 


- rate is not to be computed separately for each build- 


ing, even though, for convenience, separate meters 
are installed for each;*5 but where several dweli- 
ings or buildings, although under common ownership, 
are separately occupied and used, the rates are to be 
separately computed for each and the owner is not 
entitled to quantity rates for the entire amount of 
water taken.*® 


the term “baths” includes everything 
that can fairly be called a bath ina 
house, and water cannot be taken 
under the flat rate for a fixed bath 
supplied with water from the mains 
passing through a tap affixed to. the 
bath. Walker v. Lambeth Water- 
WOLK SS) 10:1 \OS dak Via Oe Compare 
Weaver v. Corporation of Cardiff, 47 
J.P. 599 (holding, under a statute pro- 
viding that water for domestic pur- 
poses shall not include water “for 
railway purposes or for baths, wash- 
houses, or public purposes,” that the 
term “baths” is to be construed, in 
view of its context, aS meaning a pub- 
lic establishment of baths, and the 
term ‘“publie purposes” is to be con- 
strued as jf it read “other public pur- 
poses,” so that water for domestic 
baths is not excluded from the domes- 
tic rate by such statute). 


{[c] General rate for residences 
and specific rates for particular uses. 
—Where a flat rate for water for res- 
idences is preseribed, varying with 
the number of rooms, and also flat 
rates are prescribed for baths, water 
closets, basins, and other appliances 
or uses, the rate for residences does 
not cover the use of water for baths, 
water closets, and basins, but the 
schedule rates must be paid for such 
specific uses in addition to the gener- 
al residence rate. Allen y. Duluth 
Gas & Water Co., 48 N.W. 1128, 46 
Minn. 290. 


32. Brown v. Birmingham Water- 


‘ works Co., 52 So. 915, 169 Ala.. 230; 


Smith v. Birmingham Waterworks 
Cos, 216) So. 22:3, 049 Ala.) 315. 


33. Condon v. New Rochelle Wa- 
ter, ©Owuld6) INV 5. a2) [ati 2105 IN. 
S: 1119, 136 App.Div. 897 (aff 95 N.EB. 
PUZOP 202 UN oe Ooo) ale 


34. Purposes for which water may 
venues under flat rates see supra 

35. Maysville Water Co. v. Stock- 
ton, 299 S.W. 582, 221 Ky. 610; State 
ex rel. Laundry, Inc., v. Public Serv- 
ice Commission, 34 S.W.(2da) 37, 327 
Mo. 93. 

[a] Rule applied.—Where a lower 
rate is prescribed for water furnished 
for manufacturing purposes than for 
other purposes, the term “manufac- 
turing purposes’ should be given a 
liberal, rather than a strict, construc- 
tion in determining what consumers 
are entitled to the lower rate. State 
ex rel. Laundry, Inc., v. Public Serv- 
ice Commission, 34 S.W.(2d) 37, 327 
Mo. 93. 

Classification of water rates see su- 
pra § 811. 

36. See cases infra notes 37-43. 

Flat rates in general see supra § 
812. 

37. Shaw v. San Diego Water Co., 
(Cal) 50" BY16982 

38. Charleston Light & Water Co. 
v. Lloyd Laundry & Shirt Mfg. Co., 
62 S.E. 873, 81 S.C. 475. ‘ 

39. J. N. Matthews Co. v. City of 
Buffalo, 126 N.Y.S. 596. 

40. Birmingham Waterworks Co. 
v. Keiley, 56 So. 838, 2 Ala.App. 629. 

41. In re Herrman, 123 N.Y.S. 752, 
138 App.Div. 780; Johnson-Kahn Co. 
v. Thompson, 130 N.Y.S. 216, 73 Misc. 
MOSS 

42. Johnson-Kahn Co. v. Thomp- 
son, supra. 

43. Johnson-Kahn Co. v. Thomp- 
son, supra. 

44. See cases infra this note. 


. 


[a] Schedules construed.—(1) Un- 
der an ordinance or contract estab- 
lishing rates for water service thus: 
“2,500 gallons or less per month, per 
M gal., $.30; 2,500. to 5,000 gal. per 
months, per M gal., $.25;’? ete., for 
larger quantities, there was not put 
into effect a sliding or accumulative 
scale, but rather a classification® of 
consumers according to amount of 
water used, and so a consumer is not 
to be charged at the rate of thirty 
cents per thousand gallons for the 
first twenty five hundred gallons, and 
twenty five cents per thousand egal- 
lons for excess over twenty five hun- 
dred gallons up to five thousand gal- 
lons, etc., but is to be charged at the 
single rate applicable to the total 
quantity of water used by him per 
month. Walton v. Proutt, 174 S.W. 
1152, 117 Ark. 388, L.R.A.1915D 917. 
(2) Under a franchise providing that 
rates to consumers shall not exceed 
the following: ‘200 gallons or less 
daily, per 1,000 gallons, $.35; over 
200 and less than 600 gallons daily, 
per 1,000 gallons, $.30;’ and so on 
through the schedule of larger quan- 
tities, the company is not entitled to 
charge a customer using more than 
two hundred gallons but less than six 
hundred gallons of water per day at 
the rate of thirty-five cents per thou- 
sand gallons for the first two hun- 
dred gallons, but only to charge at 
the rate of thirty cents per thousand 
gallons on the whole amount used. 
McRae v. Water Supply Co. of Albu- 
querque, 140 P. 1065, 19 N.M. 65. 

45. Scovill Mfg. Co. v. Kilduff, 64 
A. 218, 79 Conn. 279; St. Louis Brew- 
ine Ass'ny v., City of Sts Moulss oT 1S. 
W. 525, 41 S.W. 911, 140 Mo. 419. 

46. U.. S. v. American Water- 
Works Co., 37 F. 747. 
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Change of rates. A patron claiming the existence 
of a contract for water service at particular rates, 
who continues to take water after being notified 
that thenceforth he will be charged at different 
rates, and makes no objection thereto, thereby im- 
pliedly agrees to pay at the new rates.t7 Where, 
however, a consumer denies the right of a com- 
pany, attempting to inerease its rates, so to do, and 
it continues to furnish him with water without mak- 
ing any effort to collect the higher rate, it cannot 
recover more than the rate previously in effect.+* 
A municipality, having an option to change from 
a flat rate to a meter rate, must do something more 
than install meters to indicate its election to ex- 
ercise its option.*® 


Rates for particular uses. Where different rates 
are established for water taken for uses of different 
characters, charges are to be made according to the 
purposes for which the water is used,°° the criterion 
being the use actually made of the water and not the 
character or use made of the building or premises 
to which it is supplied.°t If part of the water taken 
is used for one purpose and part for another, water 
used for each purpose is to be separately charged 
for at the rate applicable, even though the whole 
supply enters the consumer’s premises through a 
‘single service pipe.®? 


[a] Officers’ quarters and barracks | 
in military reservation.—Under a 
schedule of “at rates for water serv- 
ice to dwellings, and certain other 
specified uses, and meter rates for 
water furnished for all purposes not 


S.C.—Cox v. 
[a] 
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Abbeville Furniture 
Factory, 54 S.E. 830, 75 S.C. 48. 

Term “minimum charge,” with 
respect to water rates, ordinarily ap- 
plies where water is charged for ac- 


[§§ 813-815 


[§ 814] 9. Minimum Charge. Where the con- 
sumption of water, charged at quantity or meter 
rates, does not reach a reasonable amount, a mini- 
mum charge may properly be made, to cover the cost 
of being ready to serve the consumer and the gen- 
eral overhead expenses which accrue regardless of 
the quantity of water used;°* but such minimum 
charges must be reasonable in amount,** and uni- 
form in their application.°> Where water service 
is supplied to two or more houses or families through 
a single service pipe, the question whether a single 
minimum charge or separate charges should be made 
depends upon the circumstances and the terms of the 
ordinance or rate schedule.°® 


[§ 815] 10. Charges for Installation, Meters, Me- 
ter Rent, Reading Meters, and Other Service 
Charges. Installation fee. A municipal ordinance 
requiring the payment, by inhabitants of one part 
only of the municipality, of a fee for installing a 
water connection, is void, as unjust and discrimina- 
tory.°? 

Cost of meters and installation.®>* A consumer of 
water cannot be required to pay the cost of a meter 
installed to measure the amount of water taken by 
him, or the expense of installing such meter, and 
cannot be required to furnish or: install a meter at 
his own expense,°® except where otherwise provid- 


applicable to each of such houses or 
families, and they are not entitled to 
be served at a single minimum charge 
for all. Thompson v. City of Golds- 
boro, 65 S.E. 901, 151 N.C. 189. (2) 


so specified, the flat rates apply for 
water furnished to officers’ dwellings, 
barracks, and the like, within a gov- 
ernment military post or reservation, 
and the government is not entitled to 
be charged, at quantity rates, for all 
the water furnished to the reserva- 
tion. U. -S:. v. American Wiater- 
Works Co., 37 F. 747. 


47. Scott v. Dedham Water Co., 
113 N.E. 282, 224 Mass. 398. 


48. Haverhill Aqueduct 
Page, 52 N.H. 472. 

49. Jones v. Bloomfield, (N.J.Ch.) 
69 A. 1106. 

50. Pejepscot Paper Co. v. Town 
of Lisbon, 142 A. 194, 127 Me. 161. 

51. Pejepscot Paper Co. vy. Town 
of Lisbon, supra. 

{a] Water supplied to factory or 
industrial plant for personal conven- 
jience of employees of fhe plant is 
supplied for domestic, rather than in- 
dustrial, purposes, so far as concerns 
the application of a rate schedule fix- 
ing different rates for water for in- 
dustrial uses and water for domestic 
use. Pejepscot Paper Co. v. Town of 
Lisbon, 142 A. 194, 127 Me. 161. 


52. Pejepscot Paper Co. v. Town of 
Lisbon, supra. 

53. U.S.—City of Pocatello v. Mur- 
ray, 206 F. 72 [aff 214 F. 214, 1380 C. 
CG, A. "62:8 ). 

Cal.—City of San Leandro v. Rail- 


Col awe 


road Commission, 191 P. 1, 183 Cal. 
229. 

Mo.—Carney v. Chillicothe Water & 
Light Co., 76 Mo.App. 532. 


Ohio.—Rogers v. City of Cincinnati, 
14 Ohio N.P.N.S. 193. 


Pa.—Central Iron & Steel Co. v. 
City of Harrisburg, 114 A. 258, 271 
Pa. 340. 


cording to quantity taken, and signi- 
fies a compensation for the expense 
and labor of being ready to furnish 
water, at the will of the customer, 
even though the supply be not ac- 
tually used at all. Cox v. Abbeville 
Furniture Factory, 54 S.B. 830, 75 S. 
C. 48. 


{[b] Minimum or “ready to serve” 
charge for fire protection.—Where a 
water company furnishes a supply of 
water, or provides a connection with 
its system, for fire protection, it is 
not restricted to charging for the 
amount of water actually furnished 
and used, nor does the fact that no 
water is used deprive it of the right 
to any compensation, but it is enti- 
tled to reasonable compensation for 
its service in standing ready to sup- 
ply such water as may be needed. 
City of San Leandro v. Railroad Com- 
mission; 191) Py 1, 1838) Cal.2293) Cox 
v. Abbeville Furniture Factory, 54 
S.E. 830, 75 S.C. 48 


54 City of Pocatello v. Murray, 
eta %2 Laff 214 Fh. 214, 130 C.C.A. 


Reasonableness of charges general- 
ly see supra §§ 796, 797, 803-806. 


55. City of Pocatello v. Murra 
206 BF. 72 ytaft 214 EF. 214, 130 C.CLA. 
628]. 

[a] Such necessary services are 


uniform in their burden, and accord- 
ingly the charges to'be made therefor 
must be uniform. City of Pocatello 
v. Murray, 206 F. 72 [aff 214 F. 214, 
130 G.C.A. 628]. 


Uniformity and discrimination in 
general see supra § 811. 


56. See cases infra this note. 
[a] Illustrations.— (1) ere wa- 
ter is supplied’ through a sihgle pipe 


to three houses, occupied by three 
families, a minimum charge,prescrib- 
ed for service to “each consumer” is 


Under a municipal ordinance fixing a 
minimum charge for water service 
supplied through a single service con- 
nection to two or more houses, apart- 
ments, families, or firms at a speci- 
fied sum ‘for each of such houses, 
apartments, families or firms sup- 
plied,” where one lives in his own 
house and three married couples live 
in the same house with him, and all 
receive their water supply through 
two faucets from a single service con- 
nection, only one such minimum 
charge in the sum specified by the 
ordinance is payable, the word “fam- 
ilies’ as used therein having the 
meaning, under the rule of ejusdem 
generis, of families domiciled in sep- 
arate houses or apartments. City of 
Montgomery v. Smith, 88 So. 671, 
205 Ala. 557. 


57. Town of Highland Park v. 
Guthrie, (Tex.Civ.App.) 269 S.W. 193. 


Uniformity and discrimination as 
oy Raree rates in general see supra § 


58. Right or duty of company or 
consumer to install meter in general 
see supra § 759. 


59. City of Montgomery v. Smith, 
88 So. 671, 205 Ala. 557; City of Mont- 
gomery v. Greene, 60 So. 900, 180 Ala, 
322; City of Montgomery v. McDade, 
60 So. 797, 180 Ala. 156; Smith vy. 
Birmingham Water Works Co., 16 Se. 
123, 104 Ala. 315; Wilson Water & 
Blectric Co. v. City of Arkadelphia, 
129 S.W. 1091, 95 Ark. 605; Albert v. 
Davis, 68 N.W. 945, 49 Neb. 579; 
Sheffield Waterworks Coe Vv. Carter, 
8 Q.B.D. 632. 


[a] Ordinance 
pany to instali meters.—A municipal 
ordinance authorizing a water com- 
pany, if dissatisfied with flat rates, 
to install meters does not entitle the 
company to charge the consumers 
with the cost of meters installed. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


authorizing com-- 


Pee ay! 
tee 


§§ 815-817] 


ed by statute.°° Authority to make such a charge, 
or to compel consumers to furnish and install meters, 
is conferred by a statute authorizing the adoption 
of regulations as to the ascertainment of the amount 
to be paid for water supplied,®! and, it has been 
held, by a statute authorizing the making of all rules 
and regulations proper and necessary to the oper- 
ation of a water system or the use of water there- 
from;°? but on the latter point there is also au- 
thority to the contrary.®? A statute conferring upon 
a municipality power to fix the rates to be charged 
by water companies authorizes it to say who shall 
provide and pay for meters and service connections, 
as part of its power to determine the amount the 
consumer shall pay for water service.°+ 


Meter rent, or service charge. It has been held 
that no separate and additional charge, over and 
above a charge for water taken, may be made for 
meter rent,°® even under a special contract providing 
therefor, since such a contract will be deemed coer- 
cive;°° but, according to other authority, a service 
charge, in addition to charges for water consumed, 
may properly be made, so long as it is reasonable 
in amount,®‘ and a classification of service charges 
in accordance with the size of the meter or connec- 
tion is not unreasonable.°* In determining whether 
a meter charge is excessive the cost or value of the 
meter is not tke only consideration, since labor is 
required to install it, keep it in order, and to have 
it read.°° 


Charge for reading meter. Where water furnished 
is metered, and charged for according to the quantity 
used, a separate or additional charge cannot be made 
for reading the meter or keeping a record of the 
readings.7° 

Fee for turning off water for nonpayment of 
charges, or for turning it on again.71! It has been 
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held that a fee or charge may be made for shutting 
off water supply to a consumer for nonpayment of 
water rates or other charges, or for turning the sup- 
ply on again after it has so been shut off,’? which 
fee should equal the proper cost of the work entail- 
ed, and cannot be arbitrarily fixed.7* According to 
other authority, however, a requirement that such 
a fee or charge be paid, as a condition precedent to 
the consumer’s right to be furnished again with wa- 
ter service, is unreasonable and discriminatory.‘ * 


[§ 816] 11. Amount, Payment, and Collection of 
Rates and Charges*°—a. In General. A patron of 
a water system, by taking water therefrom, obligates 
himself to pay for it according to the terms and con- 
ditions publicly established and promulgated, or 
according to such express contract as he may have 
made.7® Where the water is taken through a meter, 
he is liable for all the water passing through the 
meter,’* including water which escapes from a leak 
in his service pipe and of which he has no benefit.7® 
Where water entering a pipe supplying two con- 
sumers is metered, and the water taken by one of 
such consumers is measured by another meter, the 
other consumer cannot complain because the amount 
due from him is ascertained by deducting the read- 
ing of one meter from the other, and such an ar- 
rangement is not against public policy.7® A provi- 
sion, in a contract for water service, as to the mode 
of ascertaining the amount of water used does not 
furnish the exclusive mode of determining how 
much water has been furnished,®® but any proper 
method of making such determination may be em- 
ployed.*? 


[§ 817] b. Persons Liable.* The obligation to 
pay for water is ordinarily on him who buys and 
consumes it,*? and is not affected by the uses to 
which the premises supplied*? or the water’ is put. 


Wilson Water & Electric Co. v. City 
of Arkadelphia, 129 S.W. 1091, 95 Ark. 
605. 


60. Farkas v. City of Albany, 82 
S.F. 144, 141 Ga. 833, Ann.Cas.1915C 
1194, L.R.A.1915A 320. See Sheffield 
Waterworks Co. v. Bingham, 25 Ch.D. 
443 (holding that a statute under 
which the water company was oper- 
ating contemplated that meters would 
be furnished by the consumers). And 
see cases infra notes 61, 62. 


[a] Requirement as violative of 
constitution authorizing municipality 
to own water works.—A requirement 
that consumers of water furnish and 
install meters at their own expense 
is not in violation of a constitutional 
provision authorizing municipalities 
to own water works, as resulting in 
water works owned partly by the mu- 
nicipality and partly by the consum- 
ers, such meters not becoming a part 
of the water works system so as to 
render the owner of them a joint own- 
er of the water works with ‘the mu- 
nicipality. Farkas v. City of Albany, 
89 Si. 144, 141° Ga. 833, Ann.C€as. 
1915C 1194, L.R.A.1915A 320. 


61. State v. Gosnell, 93 N.W. 542, 
116 Wis. 606, 61 L.R.A. 33. 


62. Wilson Water & Electric Co. 
v. City of Arkadelphia, 129 S.W. 1091, 
95 Ark. 605; Young v. City of Moul- 
trie, 137 S.E. 257, 163 Ga. 829; Cooper 
v. City of Goodland, 102 P. 244, 80 
Kan. 121, 23 L.R.A.N.S. 410. 


63. City of Montgomery vy. Smith, 


88 So. 671, 205 Ala. 557; City of Mont- 
gomery v. Greene, 60 So. 900, 180 Ala. 
322; City of Montgomery v. McDade, 
60" So. 797,180 Ala. 156; Albert) v. 
Davis, 68 N.W. 945, 49 Neb. 579. 


64. Title Guaranty & Trust Co. v. 
Railroad Commission of California, 
142 P. 878, 168 Cal. 295, Ann.Cas, 
1916A 738. 


65. Green v. San Antonio Water 
PEPPY. Co., (Tex.Civ.App.) 193 S.W. 


66. Green v. San Antonio Water 
Supply Co., supra. 


67. Rogers v. City of Cincinnati, 
14 Ohio N.P.N.S. 193. 


68. Rogers v. City of Cincinnati, 
supra. 


69. Acquackanonk Water Co. v. 
Board of Public Utility Com’rs, 125 A. 
33, 100 N.J.Law 169, 1 N.J.Mise. 575. 


70. Bancroft v. Wall, 6 Ohio S.&C. 
Neda WA 


71. Cutting off water supply for 
nonpayment of charges in general see 
infra § 821. 


72. Schoening v. Paducah Water 
Co., 19 S.W.(2d) 1073, 230 Ky. 453; 
Sei v. Water Supply Co., 140 P. 1067, 
19 N.M. 70; People v. Monroe, 83 N. 
Y.S. 995, 41 Misc. 198; City of Mans- 
field v. Humphreys Mfg. Co., 92 N.E. 
233, 82 Ohio St. 216, 31 L.R.A.N.S. 
301, 19 Ann.Cas. 842. See Brumm’s 
Appeal, 12 A. 483, 9 Pa.Cas. 483, 6 
Pa.Dist. 544 (apparently recognizing 


the rule). 


73. People v. Monroe, 83 N.YS. 
995, 41 Misc. 198. 


74 American Waterworks Co. v. 
State, 64 N.W. 711, 46 Neb. 194, 50 
Am.S.R. 610, 30 L.R.A. 447. 


; ibs Actions for collection see infra 


76. Rieker v. City of Lancaster, 7 
Pa.Super. 149. : 


77. Anderson v. City of Montgom- 
ery, 89 So. 857, 18 Ala.App. 233. 


78. Anderson v. City of Montgom- 
ery, Supra. 


79. Fire Dist. No. 2 Waterworks v. 
Canney, 168 N.E. 159, 269 Mass. 12. 


80. Vicksburg Waterworks Co. v. 
Yazoo & M. V. R. Co., 59 So. 825, 102 
Miss. 504. 


81. Vicksburg Waterworks Co. vy. 
Yazoo & M. V. R. Co., supra. 


82. New York University v. Amer- 
ican Book Co., 90 N.E. 819, 197 N.Y. 
294; Rankin v. City of New York, 130 
N.Y.S. 427, 145 App.Div. 838 [aff 98 
N.E. 1114, 204 N.Y. 684]. 


83. Pinsent v. Boyd, 5 Newfoundl. 
64. 


84. Spaulding Mfg. Co. v. City of 
Grinnell, 136 N.W. 649, 155 Iowa 500. 


fa] Leaky pipes.—A municipality 
is entitled to compensation for water 
correctly metered to a consumer, and 
is in no way responsible for any leaks 
from the consumer’s pipes. Spauld- 


*By FELIX C. GRABER (§ 817). 


1264 [67 C.J.] 
In some jurisdictions a purchaser of house property 
may be liable for unpaid water bills acerued against 
his vendor,*> but elsewhere the rule is otherwise ;°° 
and a lessee of property cannot be required to pay 
the bills of a prior lessee as a condition to his ob- 
taining a supply of water.8* As between the land- 
lord and tenant of premises supplied with water, 
liability for payment of the water rent is usually a 
matter of private arrangement.** In the absence 
of such arrangement, express or implied, there is 
no liability on the part of the former to pay for 
water supplied to the latter,®® and, although it has 
been said that the legislature may authorize a water 
company to refuse to deal with tenants of premises 
which it is under obligation to supply with water,®° 
it has been held that the company may not impose 
a condition that the landlord become responsible 
for the charges.°t It may, however, where there is 
statutory authority therefor.°? Where water is 
used in common by two parties out of one connec- 
tion, they are jointly Mable for the rents,®? although 
the house was rented in the name of only one of 
them,®* and notwithstanding the water company 
had no knowledge that the water was being used 
by the other party;®°® and, on refusal of one of 
the joint users to pay, the other is liable for the en- 
tire rent.°° A party otherwise entitled to service 
on individual meter connection is not, however, 
liable to pay additional charges accrued against a 
common seryice connection to the group of resi- 


ing Mfg. Go. v. City of Grinnell, 136 
N.W. 649, 155 Iowa 500. J.Eq. 480. 
85. Howe v. Orange, 62 A. 777, 70 Tenn. 
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Millville Water Co., 113 A. 516, 92 N. 


Farmer v. City of Nashville, 
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dences in which he lives.°7 There is generally no 
liability for any period during which a house re- 
mains unoecupied.®® A municipality cannot assess 
water rates against one not supplied with water;°® 
but, where the statute' or municipal by-law” requires 
the owner of a house to obtain a supply of water, 
he is liable, although he fails to do so. A husband 
required by court order to provide his wife with a 
house, pay taxes, “and so on,” is lable for water 
furnished to her. The lessee of a suite of rooms 
having separate water fixtures in an apartment house 
is liable for the rents for water furnished to him 
under a statute imposing lability on the “occupant 
of any tenement.”* 


[§ 818] c. Time for Payment; Payment in Ad- 
vance and Late Payment.* Generally speaking, a 
municipal corporation operating a water system may 


adopt such rules as to payment for water supplied 


to consumers as its authorities may deem expedient ;” 
and a water company may make its charges fall due 
at such times, as quarterly or at other stated in- 
tervals, as it may see fit.® 


Payment in advance, or deposit as_ security.’ 
Consumers may lawfully be required to pay water 
rates in advance, for a reasonable time,® or to make 
a reasonable deposit as security for payments to 
become due.® A regulation, however, requiring tak- 
ers of water to pay rent for a whole year, in ad- 
vance, whether or not they actually use water for 


W.N. 45 [rev 15 Ont.W.N. 398]. 


3. Borough of Oakdale vy. Knepper, 
96 Pa.Super. 517. 


N.J.Eq. 648 [aff 75 A. 1101, 73 N.J.Eq. 
410]; Reid v. New York, 9 N.Y.S. 697, 
56 Hun 156; Hast London Waterworks 
Co. v. Kellerman, [1892] 2 Q.B. 72. 


Water charge as lien on premises 
see infra §§ 835-838. 


86. Covington v. Batterman, 108 S. 
W. 297, 128 Ky. 336, 32 Ky.L. 1225; 17 
L.R.A.N.S. 923; Tyrone Gas. & Wa- 
ter Co. v. Public Service Commission, 
77 Pa.Super. 292. 


87. Turner v. Revere Water Co., 
50 N.E. 634, 171 Mass. 329, 68 Am.S.R. 
432, 40 L.R.A. 657; Burke v. Water 
Valley, 40 So. 820, 87 Miss. 732, 112 
Am.S.R. 468; Waldron v. International 
Water Co., 112 A. 219, 95 Vt. 135, 13 
A.L.R. 340 


Refusal to supply and cutting off 
supply for nonpayment see infra § 
821. 


88. Jersey City v. Morris Canal, 
etc., Co., 41 N.J.Law 66; Harrisbureg’s 
Appeal, 107 Pa. 102; Theobald v. Syl- 
vester, 27 Pa.Super. 362; Badcock v. 
Hunt, 22 Q.B.D. 145; Pirect Spanish 
Tel. Co. v. Shepherd, 13 @.B.D. 202. 


89. Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480; O’Donneli v. Neely, 66 Pa. 
Super. 351; Henry v. B. Itzkovitz-H. 
Uram Building & Loan Assoc., 15 Pa. 
Dist.&Co. 747; Waldron y. Interna- 
tional Water Co., 112 A. 219, 95 Vt. 
1135, 13 A. R. 340. 


90. Waldron y. International Wa- 
ter Co., supra. 
91. Mont.—State v. Butte City Wa- 


ter Co., 44 P. 966, 18 Mont. 199, 
R.A. 697, 56 Am.S.R. 574. 


N.J.—Millville Improvement Co. v. 


32 L. 


156 S.W. 189, 127 Tenn. 509, 45 L.R.A. 
N.S. 240. 


Tex.—City of Galveston y. Kenner, 
240 S.W. 894, 111 Tex. 484 [aff (Civ. 
App.) 193 S.W. 208. City of Houston 
v. Lockwood Inv. Co., (Civ.App.) 144 
S.W. 685. 


Vt.—Waldron v. International Wa- 
tensor 1L2nAL O19) Ibn Vit doo, Boy Aule, 
R. 340; Bourke v. Olcott Water Co., 
Ne 715, 84 Vt. 121, 83 L.R.A.N.S. 


Duty to supply all applicants see 
supra § 741. 

92. Kelsey v. Marquette Fire, etc., 
Com’rs, 71 N.W. 589, 1138 Mich, 215, 
Sih eA ROO: A See Bast Grand Forks 
v. Luck, 107 N.W. 393, 97 Minn. 3738, 6 
Wp ANS: Sane: Ann.Cas. 1015 (dic- 
tum). 

93. Birmingham 
v. Edwards, 81 So. 
674 [cert den 80 So. 


94. Birmingham 
v. Wdwards, supra. 


95. Birmingham 
v. Edwards, supra. 


Waterworks Co. 
194, 16 Ala.App. 
791, 202 Ala. 503]. 


Waterworks Co. 


96. Birmingham Waterworks Co. 
v. Brooks, 76 So. 515, 16 Ala.App. 209 
[cert den 76 So. 995, 200 Ala. 697]. 


97. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61. 


98, British Empire Mut. L. Assur. 
Co. v. Southwark, éte., Water Co., 52 
Ai eh (ho)tem 

99. Pinsent v. Boyd, 5 Newfoundal. 
64. 


1. Southend Waterworks Co. v. 
Howard, 13 Q.B.D. 215. 
2. Simpkin v. Englehart, 16 Ont. 


Waterworks Co. 


4 Young v. Boston, 104 Mass. 95. 


[a] Rule applied, although the 
person or corporation owning the 
apartment building is in ‘control of 
the passages and outer doors and may 
be in one sense the “occupant” of its 
Pe: Young v. Boston, 104 Mass. 


5 K..S. S. Realty Co., Inc, v. @s- 
troff, 135 A. 869, 100 N.J.Eq. 128 [aff 
138 A. 921, 101 N.J.Eq. 771]; Girard 
Life Ins. Co. v. City of Philadelphia, 
88 Pa. 393; Rieker v. City of Lancas-' 
ter, 7 Pa.Super. 149. 


6 Brown vy. Birmingham Water 
Works Co., 52 So. 915, 169 Ala. 230; 
East London Waterworks Co.  v. 
Foulkes, [1894] 1 Q.B. 819. 


7. Requiring advance payment or 
deposit from some and not from oth- 
er consumers as unjust discrimina- 
Spite eS supra § 811 text and notes 


8. Ala.—Sims v. Alabama Water 
Co., 87 So. 688, 205 Ala. 378, 28.A.L.R. 
461; Hieronymus v. Bienville Water 
Supply Co., 31 So. 31, 131 Ala. 447. 


Idaho.—Hatch v. Consumers Co., 
104 P. 670. 17 Idaho 204, 40 L.R.A.N. 
S. 263 [aff 32 S.Ct. 465, 224 U.S. 148, 
56 L.Ed. 703]. 

Me.—Robbins v. Bangor R., etc., Co., 
has 136, 100 Me. 496, 1 L.R.A.N.S. 


N.Y.—Tyler v. New York, 7 N.Y.St. 
265. 

Ohio.—Rogers v. City ef Cincinna- 
ti, 14 Ohio N.P.N.S. 198, 198 [cit Cyc]. 

Tenn.—Hanbison v. Knoxville Wa- 
ter Co., (Ch.A.) 53 S.W. 993. 

9. Rogers v. ike, of Cincinnati, 14 
Ohio N.P.N.S. 193 


For later cases 


*By EUSTACE W. TOMLINSON (§§ 818-819). 


, developments and changes in the law see Annotations, same tifle and section number. 
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that length of time, has been held unreasonable and 
unenforceable, in the absence of special agreement.!° 


Discount for prompt payment of water rates is 
sometimes provided for.1! 


Penalty for late payment. It has been held that 
an extra charge, of the nature of a penalty, may 
rightfully be made when water rates are not paid 
when due;'? but, according to other authority, a 
regulation requiring the payment of an additional 
sum for delay or delinquency is unreasonable and 
void, in the absence of a statute authorizing it.?% 


[§ 819] d. Inaccuracy of Meter, or Failure To 
Register. Where a water meter has been out of re- 
pair for a long period of time, and has failed to 
register part or all of the water passing through it, 
it has been held proper to ascertain the amount due 
from the consumer by averaging the last known 
correct amount per month which passed through the 
meter and the amount registered per month after 
the repair or replacement of the meter, in the ab- 
sence of anything to show that such method is not 
proper under the circumstances,1* except where it 
is provided by statute that the charge for water 
service shall be determined solely by the quantity of 
water taken as shown by the meter, in which case 
no charge can be made except for the water, if any, 
registered by the meter.1> Upon discovery, how- 
ever, that a meter registers only a part of the water 
passing through it, a charge cannot be made on the 
assumption that the defect has been constant over a 
long prior period, without any evidence of the fact, 
and a charge on such basis is too conjectural and 
speculative to be supported.t® Mere negligence or 


10. Rockland Water Co. v. Adams, 
24 A. 840, 84 Me. 472. 30 Am.S.R. 368. 
Compare Lowenstein’s Estate, 38 Pa. | Miss. 504. 
Super. 138 (where no question was 15: 
raised as to the validity of a statute 
contemplating the payment of water 
rents at the beginning of each year). 

11. City of Great Bend v. Great i 
Bend Waiter & Electric Co., 189 P. 146, | App.Div. 551. 
1016 sikans Dido. [a] 


[a] Discount as applying to mini- hemtig overs, 
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14. Vicksburg Waterworks Co. v. 
Yazoo & M. V. R. Co., 59 So. 825, 102] L. 


People ex rel. Lind v. City of 
New York, 117 N.Y.S. 1068, 63 Misc. 
Dil tier atte Pasi INE Yas: 
Div. 951]; People ex rel. McAuliffe v. 
City of New York, 114 N.Y.S. 312, 129 


Effect of amendment or repeal 
of statute while meter is not regis- 
during a period in 


[67 .C2).)) “1265 
laxity in failing to repair or replace a water meter 
known to be inaccurate, or not to be registering the 
full amount of water passing through it, does not 
prevent the collection of proper charges for the 
amount of water actually taken, unless the consumer 
has been misled thereby to his detriment.+7 


[§ 820] 12. Remedies*—a. Of Water Company 
or Municipality Supplying Water1*—(1) Actions 
for Collection of Rents or Charges. Hither a munic- 
ipality or private water company may have an action 
against a private consumer for the amount due from 
him,*® without proof of a formal demand, if he 
knew or ought to have known the rate charged;”° 
and, although the statute of limitations may be plead- 
ed in defense to such an action,?1 it is no defense that 
no water was actually used if defendant had the fa- 
cilities for drawing it and plaintiff was ready and 
able to supply it.2, So it is no defense that failure 
to furnish sufficient pressure was a breach of con- 
tract precluding recovery for water actually furnish- 
ed where the water supplied was accepted and no 
counterclaim was pleaded;*° nor is a city estopped 
from pursuing the remedy by having previously ac- 
cepted less than full payment, there being no plea 
of accord and satisfaction,?* or from collecting back 
water taxes from a purchaser at a sherifi’s sale by 
having neglected to collect from year to year.2> A 
city collecting water rates is acting in its proprie- 
tary capacity and not as a governmental agency of 
the state.2® Ordinances adopted by the city under 
its power to regulate the use of meters and the prices 
charged are admissible in evidence,?" as is evidence 
tending to show that defendant did not use the 
amount of water alleged,?® but evidence immaterial 


94 Mo. 275; New River Co. v. Mather, 
R. 10 C.P. 442. See Richards. v. 
West Middlesex Waterworks Co., 15 
Q.B.D. 660 (as to power of company, 
under controlling statutes, to dis- 
train). 

20. East London Waterworks Co. 
v. Kyffin, [1895] 1 Q.B. 55. 

21. Marion Water Co. vy. Marion, 
96 N.W. 883, 121 Iowa 306. 


22. Montgomery v. Montgomery 
Water Works Co., 77 Ala. 248; Cox v. 


1134, 134 App. 


mum charge.—(1) Under an_ ordi- 
nance fixing rates, and providing that 
all consumers shall pay “in any 
event”’ specified minimum rates 
monthly, and providing further that 
all rates fixed by the ordinance are 
gross rates and shall be subject to a 
discount of twenty per cent. if paid 
within a specified time after due, the 
discount for prompt payment applies 
to the minimum charges as well as to 
the charges based upon the amount 
of water used, the phrase “in any 
event” referring to the quantity of 
water used, or to failure to use any, 
and not to the amount to be paid as 
an absolute minimum. City of Great 
Bend v. Great Bend Water & Electric 
Gore 189" Pr l46e 06 (Kane bo35 a5C2)) 
Minimum charges in general see su- 
pra § 814. 

12. Tacoma Hotel Co. v. Tacoma 
Light & Water Co., 28 P. 516, 3 Wash. 
316, 28 Am.S.R. 35, 14 L.R.A. 669. See 
Mt. Holly Water Co. v. Mt. Holly 
Springs, 10 Pa.Super. 162 (apparent- 
ly recognizing the validity of such a 
charge). 

13. Carmichael v. City of Green- 
ville, 73 So. 278, 112 Miss. 426; Ford 
v. Vicksburg Waterworks Co., 59 So. 


880, 102 Miss. 717, 43 L.R.A.N.S. 63. 
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which a water meter was failing to 
register or record the water passing 
through it, a statute providing that 
the charge for water service shall be 
determined solely by the quantity of 
water used as shown by the meter 
is amended to provide that where a 
meter shall cease to register a charge 
may be made for the water during the 
interruption of registry at the aver- 
age daily registration over a_ speci- 
fied period after the repair of the me- 
ter, a charge on the basis of such 
average is collectable from the date 
of the enactment of such amending 
statute to the date of repair of the 
meter. Peo. ex rel. Lind v. City of 
New York, 117 N.Y.S. 1068, 63 Misc. 
511 [aff 118 N.Y.S. 1134, 134 App.Div. 
951]. 


16. Lehigh Valley R. Co. v. Jer- 
Sey. City mss eA AG (re OS eN), daw, 
574 [aff 140 A. 920, 104 N.J.Law 437]; 
Armour & Co. v. Jersey City, 138 A. 
469, 5 N.J.Misc. 813 [aff 140 A. 918, 
104 N.J.Law 432]. 


17. Vicksburg Waterworks Co. v. 
Yazoo & M. V. R. Co., 59 So. 825, 102 
Miss. 504. 


18. Liens see infra §§ 835-838. 
19 Sti Louis’ v. Arnot, 7oS.we 15; 


*By FELIX C. GRABER (§§ 820-838). 


Abbeville Furniture Factory, 54 S.E. 
830, 75 S.C. 48. 


23. State ex rel. St. Joseph Water 
ca v. Eastin, 213 S.W. 59, 278 Mo. 
62. 


24. State ex rel. St. Joseph Wa- 
ter Co. v. Eastin, supra. 


fa] Rule applied in mandamus 
proceedings to compel defendant to 
audit, allow, and pay claim. State ex 
rel. St. Joseph Water Co. v. Eastin, 
213 S.W. 59, 278 Mo. 662. 


25.> ‘Girard .E;* Ins) sete. ~@ow eva 
Philadelphia, 12 Phila. (Pa.) 293. 


26. Pabst Corporation y. City of 
Milwaukee, 213 N.W. 888, 215 N.W 
670, 193 Wis. 522. 


27. Anderson v. City of Montgom- 
ery, 89 So. 857, 18 Ala.App. 233. 


28. Scranton Gas & Water Co. v. 
Sturgess, 47 Pa.Super. 203. 


[a] Correctness of meter, and con- 
sequently the amount due from the 
customer, may be disputed in an ac- 
tion, but the reading of the meter will 
be held conclusive unless the evidence 
unquestionably shows that its regis- 
tration is incorrect through fraud, 
defect, or accident. Pabst Brewing 
Co. v. Cakley, 100 N.Y.S. 794, 115 App. 
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to the issue or not tending to prove 


be exeluded.2® The amount of the 


service must be reached with that certainty which 
would warrant a recovery in an action for goods sold 
Defendant cannot complain of an 
instruction that, in order to find for plaintiff, the 
jury must believe that it furnished the exact num- 
ber of gallons mentioned in its bill. 
may include interest on the amount due,*? although 
such recovery has been denied where the contract did 
not provide for interest and there was no testimony 
showing that the parties had agreed as to the amount 


and delivered.®° 


due.*3 
Judgment and sale. 


a municipality to provide means 


ment thereof do not give it power to provide for the 


collection by a Judgment and sale 


Div. 215; Healy v. New York, 85 N.Y. 
S. 750, 90 App.Div. 170 [aff 83 N.Y.S. 
574, 41 Mise. 271; Krumenaker v. 
Dougherty, 77 N.Y.S. 467, 74 App.Div. 
£50,000 NY -Ann-Cas.. 200: Wmosters Vv. 
Monroe, 82 N.Y.S. 653, 40 Misc. 449. 


29. Louisville Tobaceo Warehouse 
Co. v. Louisville Water Co., 172: S.W. 
928, 162 Ky. 478; City of Bayonne v. 
Standard Oil Co., 78 A. 146, 81 N.J. 
Law 717. 

[a] For example (1) ina suit ona 
contract for water sold and delivered 
to defendant at an agreed price, evi- 
dence showing a right in plaintiff to 
recover damages from defendant for 
the latter’s negligent performance of 
an alleged duty to prevent loss of wa- 
ter from breaks in a pipe on defend- 
ant’s premises was properly exclud- 
ed. City of Bayonne v. Standard Oil 
Oo 78s AZ 1467 8t Ni Jubaw 72712" (2) So, 
where, in such suit, one of plaintiff's 
witnesses, testified that all meters get 
out of order at times, an offer of evi- 
dence that no change or repairs had 
been made to certain of the meters in 
question, at any time after their lo- 
cation, unaccompanied by evidence 
that the meters had been examined 
and found to be apparently in good 
order, was properly disallowed. City 
of Bayonne vy. Standard Oil Co., supra. 
(3) Ina suit for water furnished after 
the installation of a new meter, previ- 
ous bills made from readings of the 
old concededly defective meter are in- 
admissible to show incorrectness of 
the charge. Louisville Tobacco Ware- 
house Co.v. Louisville Water Co., 172 
S.W. 928, 162 Ky. 478. 


30. Lehigh Valley R. Co. v. Jersey 
City, 138 A. 467, 103 N.J.Law 574 [aff 
140 A. 920, 104 N.J.Law 437]. 


31. Louisville Tobacco Warehouse 
Co. v. Louisville Water Co., 172 S.W. 
928, 162 Ky. 478. 


32. Fire Dist. No. 2 Waterworks v. 
Canney, 158 N.E. 159, 269 Mass. 12; 
Danvers v. Com., 69 N.E. 320, 184 
Mass. 507. 

33. Paris Mountain Water Co. vy. 
Camperdown Mills, 82 S.H. 417, 98 S.C. 
304. ° 

34. People v. Schlitz Brewing Co., 
103 N.E. 555, 261 Ill. 22. 

35. Action for wrongful discon- 
tinuance of service see infra §§ 833, 
834. 

Injunction to prevent cutting off 
supply see infra §§ 825, 826. 

36. Duty to supply all applicants 
generally see supra § 741. 

S7. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61; Birmingham 


Statutes making water taxes, 
rates, or rents a lien on the premises and authorizing 
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any issue should 
charge for water 


51 The recovery 


[$§ 820-821 


delinquent taxes.°4 


[§ 821] (2) Refusal To Supply or Cutting Off 
Supply for Nonpayment.*° 
to be supplied with water by a public company*® is 
qualified by the duty of the citizen to pay or tender 
the customary rents*’ and provide the means of con- 
veying the water from the water mains onto his 
property ;?8 and a municipality or a corporation fur- 
nishing water may make reasonable rules and regula- 
tions to assure the payment of bills,*® the right being 
specifically granted to some cities in their charters.*° 
So the company or a municipality may enforce pay- 


The right of the citizen 


ment of its lawful charges by shutting off the water 


for the enforce- 
as in the ease of 


Waterworks Co. v. Brooks, 76 So. 515, 
16 Ala.App. 209 [cert den 76 So. 995, 
200 Ala. 697]. 


<3. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61; Birmingham 
Waterworks Co. v.*Brooks, 76 So. 515, 
16 Ala.App. 209 [cert den 76 So. 995, 
200 Ala. 697]. 

S>. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28 A.L.R. 461; 
Tackett v. Prestonsburg Water Co., 38 
S.W.(2d) 687, 238 Ky. 613; Schoening 
v. Paducah Water Co., 19 S.W.(2d) 


1073, 230 Ky. 453; State v. Water 
Supply Go. of Albuquerque, 140 P. 
1059, 19 N.M. 27, L.R.A.1915A 242; 


Girard Life Ins. Co. v. City of Phila- 
delphia, 88 Pa. 393; Rochester Bldg. 
& Loan Ass’n v. Beaver Valley Water 
Co., 68 Pa.Suver. 122; Pennsylvania 
Water Co. v. Robinson, 39 Pa.Co. 260. 
And see cases infra note 41. 


40. See charter and statutory pro- 
visions; and case infra this note. 
{a] Charter of city of Atlanta (1) 


authorizes it to shut off water from 
any building or place for nonpayment 
of water bills, and to refuse again to 
supply such place with water until 
all arrears, with interest, have been 
paid. Dodd v. City of Atlanta, 113 S. 
EH. 166, 154 Ga. 33, 28 A.LAR. 465. (2) 
The board of water commissioners 
may make a regulation for the discon- 
tinuance of water for the operation of 
a sprinkler system, for failure to pay 
the cost of making the water connec- 
tion. Dodd v. City of Atlanta, supra. 


41. Ala.—Sims v. Alabama Water 
Co., 87 So. 688, 205 Ala. 378, 28 A.L.R. 
461; Hieronymus y. Bienville Water 
Supply Conwell So: (oi, ola Adaaeia4ie 
Birmingham Waterworks Co. v. Davis, 
77 So. 927, 16 Ala.App. 333. 

Fla.—Miami Water Co. v. City of 
Miami, 134 So. 592, 101 Fla. 506. 


Ga.—City of Atlanta v. McJenkin, 
1385 S.E. 498, 163 Ga. 188; Dodd v. 
City of Atlanta, 113 S.E. 166, 154 Ga. 
33, 28 A.L.R. 465; Farkas v. City of 
Albany, 82 S.E. 144, 141 Ga. 833, Ann. 
Cas.1915C 1196, .R.A.1915A 320: At- 
lanta vy. Burton, 16 S.H. 214, 90 Ga. 486; 
Macon Gas Light, etc., Co. v. Freeman, 
61 S.E. 884, 4 Ga.App. 468. 


Iowa.—Sloan y. City of Cedar Rap- 
idsray) L442.) NOW, 97.0), | 16118 Towa 1'307: 
Spaulding Mfg. Co. v. City of QGrin- 
nell, 136 N.W. 649, 155 Iowa 500. 


Kan.—Holly vy. City of Neodesha, 
127 P. 616, 88 Kan. 102. 

Ky.—Tackett v. Prestonsburg Wa- 
ter Co., 38 S.W.(2d) 687, 238 Ky. 613; 
Schoening v. Paducah Water Co., 19 
S.W.(2d) 1078, 230 Ky. 453; Louis- 


from particular premises when the bills for water 
furnished there are overdue and refusing to furnish 
water until such bills are paid;4? but this measure 
cannot be resorted to where the company is itself in 
fault in having failed to furnish a sufficient supply 


ville Tobacco Warehouse Co. v. Louis- 
ville Water Co., 172 S.W. 928, 931, 162 
Ky. 478 [cit Cyc]; Cox v. Cynthiana, 
96 S.W. 456, 123 Ky. 363, 29 Ky.L. 780. 

La.—Land Development Co. of 
Louisiana v. Sewerage & Water 
Board, 144 So. 241, 175 La. 669. 

Md.—Carter v. Suburban Water Co., 
ae A. 771, 131 Md. 91, L.R.A.1918A 
764. 


Mass.—Scott v. Dedham Water Co., 
118 N.E. 282, 224 Mass. 398. 


Miss.—Carmichael v. City of Green- 
ville, 73 So. 278, 112 Miss. 426. 

Mo.—McDaniel v. Springfield Wa- 
terworks Co., 48 Mo.App. 273. 


N.J.—Howe v. Orange, 62 A. 777, 70 
ibicn 648 [aff 75 A. 1101, 73 N.J.Eq. 

N.M.—Sei v. Water Supply Co. of 
Albuquerque, 140 P. 1067, 19 N.M. 70; 
State v. Water Supply Co. of Albu- 
querque, 140 P. 1056, 19 N.M. 27, L.R. 
A.1915A 242. j 

N.Y.—Brass v. Rathbone, 47 N.E. 
905, 153 N.Y. 435; Greenberger v. 
Queens County Water Co., 144 N.Y.S. 
535, 159 App.Div. 401; People v. Keat- 
ing, 67 N.Y.S. 418, 55 App.Div. 555 [aff 
59 N.E. 1128, 166 N.Y. 601]; Treadwell 
v. Van Schaick, 30 Barb. 444; J. N. 
peceneme Co. v. Buffalo, 126 N.Y.S. 


Ohio.—Mansfield  v. Humphreys 
Mfg. Co., 92 N.E. 238, 82 Ohio St. 216, 
31 L.R.A.N.S. 301, 19 Ann.Cas. 842. 


Pa.—Girard L. Ins. Co. v. Philadel- 
phia, 88 Pa. 393; Brumm v. Pottsville 
Water Co., 12 A. 855, 9 Pa.Cas. 483; 
Kauffman-v. Public Service Commis- 
sion, 81 Pa.Super. 48; Rochester Bldg. 
& Loan Ass'n vy. Beaver Valley Water 
Co., 68 Pa.Super. 122; Kohler vy. Reitz, 
46 Pa.Super. 350; Sinking Spring Wa- 
ter Co. v. Wyomissing Borough, 22 
Pa.Dist. 716; Pennsylvania Water Co. 
v. Robinson, 39 Pa.Co. 260; Kohler v. 
Reitz, 38 Pa.Co. 17; Smith v. Seranton 
Gas, etc., Co., 5 Lack.Leg.N. 235. 

S.C.—Arnold v. Carolina Power & 
Light Co., 167 S.B. 234, 168 S.C. 163. 


Tenn.—Jones v. Nashville, 72 S.W. 
985, 109 Tenn. 550. : 


Tex.—City of Houston y. Lockwood 
Inv. Co., (Civ.App.) 144 S.W. 685. 

Wash.—Tacoma Hotel Co. v. Taco- 
ma Light, etc., Co., 28 P. 516, 3 Wash. 
316, 28 Am.S.R. 35, 14 L.R.A. 669. 

Eng.—Weale v. West-Middlesex 
Waterworks Co., 1 Jac.&@W. 358, 37 
Reprint 412; Chelsea Waterworks Co. 
v. Paulet, 52 J.P: 724. 

See Barrell v. Lake Forest. Water 
Co., 191 Ill.App. 269. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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according to contract ;4? nor can it be used to enforce 
payment of charges for an excess of water not prop- 
erly measured,*® or to coerce the consumer into pay- 
ing an unjust bill‘ or one which, in good faith, he 
disputes,*® or a bill for something else besides water 
service.*® Neither can it be resorted to as a means 
of collecting an overdue and disputed installment of 


water rent after the company has accepted payment ° 


of a subsequent installment,** or of collecting a debt 
for water supplied at a previous time and by anoth- 
er company assigned to the one asserting the right ;*® 
and, when he tenders payment of the established 
rate in advanee for the service he is demanding, the 
company cannot, as a condition precedent to supply- 
ing him, require a consumer to pay an old or disput- 
ed bill for water furnished him at some previous 
time,*® or for some other and independent use,°° or 
at some other place than that for which he is demand- 
ing water.°t Where the right to shut off the water 
is given in a contract authorizing the company to 
require payment of all rents therein agreed to be 
paid as a condition of turning on the water, the 
charges referred to are for water supplied under the 
contract, and not for water supplied previously at 
a different place.6? A company may refuse to make 
stipulations not called for by its contract and sub- 
sequently shut off the water on the consumer’s fail- 
ure to pay as a result of such refusal.°? Refusal to 
restore water service is not justified, however, by the 
customer’s refusal to sign a receipt which would 
constitute evidence that he had paid on another’s ac- 
count, not on his own, and which tended to justify 
the cutting off of his water, which had already oc- 
curred;** nor is refusal of water service paid for as 
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per bill erroneously made out for service at the cus- 
tomer’s former residence excused by failure to pay 
the balance due for service at the new residence ;*° 
it is not the duty of the customer in such ease to as- 
sume the initiative in adjusting the difference.*® 


Period of default. Where the rules of the com- 
pany authorize termination of the supply a certain 
time after date of bill, the supply cannot be cut off 
until the time has elapsed.°? 


Notice. An ordinance requiring ten days’ notice 
before a company is authorized to shut off a consum- 
er’s supply even though he is in arrears with his rent 
is valid.°* Where the company refuses to accept the 
rent tendered until it has investigated the consum- 
er’s premises, it must notify him of the result of the 
investigation or make further demand for payment 
before cutting off the water.°°® 


Statutes providing for a lien for municipal 
claims®°® do not take from the municipality or water 
company the remedy of cutting off the water sup- 
place 

Default of one of several joint users. Although it 
has been held that a municipality, operating its own 
waterworks, cannot refuse to furnish water to a 
tenant acting in good faith who is not in exclusive 
possession of the premises because the tenant of the 
other portion has not paid for water furnished,*? in 
other jurisdictions the rule is that where water is 
supplied to joint users one of whom is in arrears and 
on demand refuses to pay the amount justly due, 
the company is under no duty to supply water 
through a joint service pipe to consumers who have 
paid if in doing so the person in arrears would also 


42. McEntee v. Kingston Water 
Co, 58_N.E. 785, 165 N.Y. 27. 


43. City of Montgomery v. Greene, 
60 So. 900, 180 Ala. 322. 


44. Schoening v. Paducah Water 
Co., 19 S.W.(2d) 1073, 230 Ky. 453; 
Benson v. Paris Mountain Water Co., 
70 SiE. 897, 88 S.C. 351. 


45. City of Atlanta v. McJenkin, 
135 S.E. 498, 163 Ga. 131; Dodd v. 
City of Atlanta, 113 S.E. 166, 154 Ga. 
33. 28 A.L.R. 465; Schoening v. Padu- 
cah Water Co., 19 S.W.(2d) 1073, 230 
Ky. 453; Carter v. Suburban Water 
Go pee Od AR Vis <a 9 1 jeu. A. 
1918A 764; Arnold v. Carolina Power 
& Light Co., 167 S.B. 234, 168 S.C. 
163: Benson v. Paris Mountain Water 
Co., 70 S.E. 897, 88 S.C. 351; Poole v. 
Paris Mountain Water Co., 62 S.E. 
874, 81 S.C. 438, 128 Am.S.R. 923. 


{a] Rule applied.—Where a water 
company cut off the petitioner’s sup- 
ply because of his refusal to pay an 
admittedly exorbitant bill for alleged 
prior service, the petitioner, in order 
to maintain mandamus to compel a 
continuance of the supply, was not 
required to establish the inaccuracy 
of the water meter by which the prior 
service had been measured, but it was 
sufficient to show a bona fide dispute 
as to the correctness of the amount 
demanded as a condition to continued 
service. Poole y. Paris Mountain Wa- 
ter Co., 62 S.E. 874, 81 S.C. 438, 128 
Am.S.R. 923. 


46. Eutaw Ice, Water & Power Co. 
v. McGee, 81 So. 144, 16 Ala.Avp. 652; 
Ten Broek v. Miller, 216 N:W. 385, 240 
Mich. 667, 55 A.L.R. 768; Pennsylva- 
nia Chautauqua v. Public Service 
Commission of Pennsylvania, 160 A. 
225, 105 Pa.Super. 160. 

47. Hoily v. City of Neodesha, 127 


P. 616, 88 Kan. 102; Wood v. Auburn, 
32 A. 906, 87 Me. 287, 29 L.R.A. 376; 
City of Baltimore v. Tickner, 118 A. 
136, 141 Md. 148. 

“The right of a city or water com- 
pany to discontinue water service if 
payment therefor be not regularly 
made fails unless promptly exercised 
in an effort to protect against imposi- 
tion or loss in essentially current af- 
fairs.” Holly v. City of Neodesha, 
supra. 

48. Johnson v. Carolina Gas & 
Electric Co., 91 S.E. 734, 106 S.C. 447. 


49. Hatch v. Consumers Co., 104 
P. 670, 17 Idaho 204, 40 L.R.A.N.S. 263 
faff 32 S.Ct. 465, 224 U.S. 148, 56 L.Ed. 
703]. 

50. Hatch v. Consumers Co., supra. 

51. Hatch v. Consumers Co., su- 
pra. 

52. Benson y. Paris Mountain Wa- 
ter:Co., 70 S.E..897, 88 S:'C. 351. 


53. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28 A.L.R. 461. 


{a] Illustration.—Where a_ con- 
sumer with whom the company had'a 
contrect to furnish water refused to 
pay for water furnished unless the 
company stipulated that one half of 
the payment was for the account of 
another tenant of the building occu- 
pied by the consumer with whom the 
company had no contract, but who 
used water from the same tap as the 
consumer, the company did not be- 
come liable to the consumer by cut- 
ting off her water supply. Sims v. 
Alabama Water Co., 87 So. 688, 205 
Ala. 378, 28 A.L.R. 461. 


54. Alabama Water Service Co. v. 
Harris, 129 So. 5, 221 Ala. 516. 

55. Alabama Water Service Co. v. 
Harris, supra. 


56. Alabama Water Service Co. v. 
Harris, supra. 

57. Poole v. Paris Mountain Water 
Gar Sane 874, 81 S.C. 438, 128 Am. 


_ [a] Iustration.—Where a munic- 
ipal water company’s rules previded 
for termination of supply, in case wa- 
ter rent remained unpaid, thirty days 
from the date of the bill, no bill hav- 
ing been rendered a consumer for wa- 
ter furnished during 1907 until Jan. 
1, 1908, the company was not author- 
ized to cut off his supply, for nonpay- 
ment of the bill, until thirty days 
from the later date. Poole v. Paris 
Mountain Water Co., 62 S.E. 874, 81 
S.C. 438, 128 Am.S.R. 923. 


58. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28 A.L.R. 461. 


59. Birmingham Water Works Co. 
v. Bailey,,59 So. 338, 5 Ala.App. 474. 


60. Lien for charges generally see 
infra §§ 835-838. 


61. Dodd v. City of Atlanta, 113 
S.E. 166, 154 Ga. 33, 28 A.L.R. 465; 
State v. Water Supply Co. of Albu- 
querque, 140 P. 1056, 19 'N.M. 27, L.R. 
A.1915A 242; Kohler v. Reitz, 46 Pa. 
Super. 350; Altoona v. Shellenberger, 
6 Pa.Dist. 544. 


[a] Charter provision authorizing 
a city to assess the cost of water con- 
nections against the property served, 
and enforce the assessment by execu- 
tion, levy, and sale, is not an exclu- 
Sive remedy superseding the right to 
promulgate and enforce a regulation 
for discontinuance of the water sup- 
ply for failure to pay such cost. Dodd 
v. City of Atlanta, 113 S.E. 166, 154 
Ga. 33, 28 A.L.R. 465. 

62. Ginnings v. Meridian Water- 
works Co., 56 So. 450, 100 Miss. 507, 
Ann.Cas.1914A 540% 
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be supplied,®* and failure of the party paying his 
just proportion also to pay that of the defaulter ex- 
cuses refusal to supply him with water.®* So a com- 
pany is not required to supply water to a residence on 
demand of a member of the family there residing 
while there is an unpaid bill for water furnished 
there on demand of another member of the family.®® 


The company is not, however, justified in turning off . 


the water on refusal of one joint user to pay the 
whole amount; there must be a refusal of both to 
pay.°® If a claim was not justly due, the existence 
of a demand therefor affords no excuse for refusal to 
supply the water.°* 


Bills incurred by third persons.°® Although it 
may do so where such a statute or lien exists,°® a mu- 
nicipality or water company cannot resort to cut- 
ting off the water supply as a means of collecting 
bills left unpaid by a former tenant or occupant of 
the building, in the absence of a statute expressly 
authorizing it or making the arrearages a lien on the 
lands.7° So a tenant cannot be denied water service 
because the landlord is in arrears, in the absence of a 
statute making the service charge a lien on the prem- 
ises,71 and the tenant need not in such case pay the 
arrears of the landlord as a condition to water sery- 
ige.72, Where the discontinuance of service for non- 
payment of another’s arrearages is authorized, the 
water may not be shut off unless the consumer had 
notice that he would be required to pay.7° The right 
to shut off the water for nonpayment of another’s 
bills, where it exists, is not waived by the failure of 
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the city to exercise its statutory right to require a 
deposit for the payment of the bills.7* 


Failure to pay cost of connection. A regulation 
providing for discontinuance of service on failure to 
pay reasonable expenses of making a water connec- 
tion is valid and enforceable,*® although, in the ab- 
sence of statute, charter provision, or regulation, a 
city, after making the connection and turning on the 
water under a contract, cannot discontinue it for 
failure to pay the cost of such connection.*® 


Expense of turning water off and on. When wa- 
ter has been lawfully turned off, it has been held that 
the company may refuse to restore the supply until 
reimbursed for the expense of turning the water off 
and on,*? but there is authority denying the right."® 


Waste. An ordinance providing that water may 
be shut off in case of unreasonable waste and until 
such waste is stopped and all arrears are paid does 
not authorize the discontinuance of water service for 
nonpayment of accounts that may be rendered for 
reasonable waste.7® 


Tender of full amount due, although after default, 
defeats the right to shut off the water,*®° and, where 
the tender is made before the water is turned off, no 
fee can be charged for turning it on.*? 


Waiver. The company turning on the water on 
false representation of the user’s nonliability does 
not waive the right to turn it off again on his failure 
to pay.®? 


63. Birmingham Waterworks Co. v.; Knowles, 124 So. 96, 220 Ala. 61. 72, Alabama Water Co. v. Knowles, 
Brooks, 76 So. 515, 16 Ala.App. 209 Mass.—Turner v. Revere Water | Supra. 
[cert den 76 So. 995, 200 Ala. 6971;|Co., 50 N.E. 634, 171 Mass: 329, 68 Am.| 73. Rochester Bldg. & Loan Ass’n 


Cox v. City of Cynthiana, 96 S.W. 456, 


S.R. 432, 40 LRA. 657; 


Merrimack 68 Pa. 


29 Ky.L. 780. 

64 Birmingham Waterworks Co. v. 
Brooks, 76 So. 515, 16 Ala.App. 209 
[cert den 76 So. 995, 200 Ala. 697]. 

fa] Rule applied.—Defendant wa- 
ter company was under no duty to 
furnish water through a joint service 
pipe, on tender by plaintiff of the 
usual amount charged for the house 
she occupied, if at the same time it 
would be eompelled to furnish water 
to her landlord, who had breached 
contract. Birmingham Waterworks 
Co. v. Brooks, 76 So. 515, 16 Ala.App. 
209 [cert den 76 So. 995, 200 Ala.App. 
697]. 

65. Eutaw Ice, Water & Power Co. 
v. McGee, 81 So. 354, 17 Ala.App. 18. 

66. Gaines v. Charleston Light & 
Water Co., 88 S.Ei 378; 104 S.C. 136, 
L.R.A.1916E 417. 

67. Birmingham Waterworks Co. v. 
Brooks, 76 So. 515, 16 Ala.App. 209 
[cert den 76 So. 995, 200 Ala. 697]. 


68. Persons liable generally see 
supra § 817. 


69. La.—lLand Development Co. of 
Louisiana v. Sewerage and Water 
Board, 144 So. 241, 175 La. 669. 


N.J.—Howe v. Orange, 62 A. 777, 70 
N.J.Eq. 648 [aff 75 A. 1101, 73 N.J.Hq. 
410]. 

N.M.—State v. Water Supply Co. of 
Albuquerque, 140 P. 1056, 19 N.M. 27, 
L.R.A.1915A 242. 

Pa.—Brumm v. Pottsville Water 
Co., 9 Pa.Cas. 483, 12 A. 855. 

Wash.—McCormacks, Ine. v. City 
of Tacoma, 15 P.(2d) 688, 170 Wash. 
103. 

70. 


Ala.—Alabama Water Co. v. 


River Sav. Bank v. Lowell, 26 N.E. 
97, 152 Mass. 556, 10 L.R.A. 122. 


Miss.—Burke v. Water Valley, 40 
Pe 820, 87 Miss. 732, 112 Am.S.R. 


N.J.—-Vanderbilt v. Hackensack Wa- 
tenCo:,, 160. A. $825) ) 110) N.diBa.) 686 
[aff 166 A. 298, 113 N.J.Eq. 166]; Mill- 
ville Improvement Co. v. Millville 
Water Co., 113 A. 516, 92 N.J.Hq. 480; 
McDowell v. Avon-by-the-Sea Land, 
eter Con OseeAn US etal Ned QmamOol 
Coe v. New Jersey Midland Ry. Co., 
30 N.J.Eq. 442; Dayton v. Quigley, 29 
NaC lids 


N.M.—State v. Water Supply Co. of 
Albuquerque, 140 P. 1056, 19 N.M. 27, 
L.R.A.1915A 242. 


N.Y.—Title Guarantee & Trust Co. 
v. 457 Scheneetady Ave., 183 N.E. 198, 
260 N.Y. 119 [foll Lawyers’ Mortgage 
Co. v. 176 Clarkson Ave., 257 N.Y.S. 
419, 235 App.Div. 864 (cert den 53 S. 
Ct. 659. and rearg den 185 N.E. 728, 
261-N.Y. 536) ]. 


Pa.—Tyrone Gas & Water 
Public Service Commission, 77 Pa. 
Super. 292; Beaver Valley Water Co. 
v. Public Service Commission, 70 Pa. 
Super. 621. 


S.C.—Poole v. Paris Mountain Wa- 
ter Col 6255, Ma si4,) ol) S.C. 438. 19/8 
Am.S.R. 923: 

Tex.—City of Houston v. Lockwood 
Inv. Co., (Civ.App.) 144 S.W. 685. 

Eng.—Sheffield Waterworks Co. v. 
Wilkinson, 4 C.P.D. 410. 

: raed generally see infra §§ 835-— 
38. 


71. Alabama Water Co. v. Knowles, 
124 So. 96, 220 Ala. 61. 


Cor tvs 


v. Beaver Valley Water Co., 
Super. 122. 


74 McCormacks, Ine. v. City of 
Tacoma, 15 P.(2d) 688, 170 Wash. 103. 


75. Dodd v. City of Atlanta, 113 S._ 


rE. 166, 154 Ga. 38, 28 A.L.R. 465. 


76. Dodd v. City of Atlanta, supra. 


77. Sei v. Water Supply Co. of Al- 
buquerque, 140 P. 1067, 19 N.M. 70; 
Mansfield v. Humphreys Mfg. Co., 92 
N.H. 238; (82 Ohio sSt. 2916) 34) ei ReAG 
NES 730i) 19 SAnmn. Casi. 842 Sinise 
Brumm’s Appeal, 12 A. 855, 9 Pa.Cas. 
483; Altoona vy. Shellenberger, 6 Pa. 
Dist. 544. 


Right to charge fee for turning wa- 
ter on and off see supra § 815. 


78. American Water Works Co. v. 


State, 64 N.W. 711, 46 Neb. 194, 50 


Am.S.R. 610, 30 L.R.A. 447. 


79. J. N. Matthews Co. v. Buffalo, 
126 N.Y.S. 596. 


Right of company to make regula- 
tions to prevent waste of water see 
Supra § 758. 


80. Royal v. Cordele, 63 S.E. 826, 
132 .Ga. 125. 


81. Royal v. Cordele, supra. 


82. Birmingham Waterworks Co. 
v. Edwards, 81 So. 194, 16 Ala.App. 674 
[cert den 80 So. 791, 202 Ala. 503]. 


[a] Rule applied where the water 
was turned on on representation of 
the user that he had just moved into 
the house, without the knowledge of 
the company that he had lived in the 
house for some time, and, having used 
the water jointly with the party in 
whose name the house was rented, 
was liable therefor. Birmingham Wa-: 
terworks Co. v. Edwards, 81 So. 194, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 822-825] 


[§ 822] (3) Water Wrongfully Taken. A munic- 
ipality or water company supplying water to private 
consumers has the right to maintain an action in tort 
for unlawfully abstracting water from the public 
supply,** and the same relief may be had by cross 
bill for an accounting therefor filed by defendant in 
a suit to enjoin shutting off the water.s4 The right is 
not divested by a charter providing for water com- 
missioners who would be vested with the ownership 
of the municipal water plant and the revenue there- 
of.8° The habthty of a corporation exists, even 
though its officers, directors, and stockholders did not 
know that the water was being unlawfully used;*° 
but, where the complaint is predicated on a willful, 
intentional, and fraudulent stealing of the water, the 
question of defendant’s knowledge is material®’ and 
will not be presumed as a matter of law from the 
mere fact that a valve was opened with the knowl- 
edge of defendant’s chief engineer.88 The measure 
of damages is the full value of the property at the 
time of the conversion,®® together with interest on 
that value from that time;°°® and, in computing the 
amount thereof, every presumption will be made 
against the tort-feasor.°! The amount of water 
taken, and for which payment must be made, is nec- 
essarily to be arrived at by approximation from such 
evidence as is available,®? and, the fault having been 
the customer’s he cannot require that the amount 
taken be proved with certainty, but must bear the 
risk of the uncertainty produced by his own wrong.?? 
Where there is no evidence as to the amount, at least 
a nominal sum is recoverable.°* General rules of 
evidence®® are applieable.°® 


16 Ala.App. 674 [cert den 80 So. 791, [a] 
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Rule applied in an action by 
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[§ 823] b. Of Private Consumer®‘’—(1) In Gen- 
eral. Where there is a bona fide dispute between a 
water supply company and a consumer as to the 
amount due for water supplied or to be supphed un- 
der a reasonable regulation requiring payment in ad- 
vance, the consumer, in order to save his supply of 
water pending settlement of the dispute, 1s required 
to pay the amount demanded, and sue for its recovery 
if unjust in law and fact,°® or to invoke the equity 
jurisdiction of the court to enjoin the company from 
cutting off the water supply pending a judicial de- 
termination of the matter in issue, offering to pay the 
sum the court may ascertain to be due.®® If the 
water supply has wrongfully been cut off, the con- 
sumer may bring an action at law for damages there- 
aie) ae 

[§ 824] (2) Injunction—(a) Restraining En- 
forcement of Improper Charges in General. <A con- 
sumer may apply to the courts to restrain enforce- 
ment of a charge which he claims to be unreason- 
able.2 So, where the water furnished is unfit for do- 
mestie use, an injunction against the collection of 
charges other than for the furnishing of water for - 
the extinguishing of fires and the flushing of pipes 
and sewers has been held proper.? 


[§ 825] (b) Preventing Discontinuance of Sup- 
ply—aa. In General. Where a water company 
threatens to shut. off the supply, in order to force 
payment of an arbitrary, unreasonable, or excessive 
rate, a court of equity has jurisdiction to prevent it 
by injunction;* and injunction is the proper reme- 
dy where the consumer denies in good faith the 


Injunction: 


202 Ala. 503]. 

83. City of Kalamazoo v. Standard 
Paper Co., 148 N.W. 743, 182 Mich. 
476; City “of Dover v. Richardson & 
Boynton Co. of Dover, 80 A. 97, 81 N. 
J.Law 278. 

84. American Conduit Mfg. Co. v. 
Kensington Water Co., 83 A. 70, 234 
Pa. 208. 

85. City of Dover v. Richardson & 
Boynton Co. of Dover, 80 A. 97, 81 N. 
J.Law 278. 

86. City of Kalamazoo v. Standard 


Paper Co., 148 N.W. 743, 182 Mich. 
476. 
[a] Rule applied where a sham 


pressure pump and improper openings 
in the sprinkler system of defendant 
were held to invite its employees to 
use the unlawful means for the un- 
Jlawful purpose. City of Kalamazoo v. 
Standard Paper Co., 148 N.W. 743, 182 
Mich. 476.. 

87. City of owe v. Richardson & 
Boynton Co. of Dover, 80 A. 97, 81 N. 
J.Law 278. 


gs. City of Dover v. Richardson & 
Boynton Co. of Dover, supra. 


89. City of Kalamazoo v. Standard 
Paper Co., 148 N.W. 7438, 182 Mich. 
476; American Conduit Mfg. Co. v. 


Kensington Water Co., 83 A. 70, 234 


Pa. 208. 
90. City of Kalamazoo v. Standard 


Paper Co., 148 N.W. 743, 182 Mich. 
476; American Conduit Mfg. Co. v. 
Kensington Water Co., 83 A. 70, 234 
Pa. 208. 

91. American Conduit Mfg. Co. v. 
Kensington Water Co., supra; Bran- 
don Electric Light Co. v. City of 
Brandon, (Man.) 1 Dom.L.R. 7938, 20 


West.L.R. 658. 


the tort-feasor to recover part of the 
amount paid for water clandestinely 
used as paid under duress in which 
defendant counterclaimed for the bal- 
ance due for water taken. Brandon 
Electric Light Co. v. City of Brandon, 
OR) 1 Dom.L.R. 793, 20 West.L.R. 


92. City of Kalamazoo v. Standard 
Paper Co., 148 N.W. 748, 182 Mich. 
476. ; 


98. City of Kalamazoo v. Standard 
Paper Co., supra. 


94. City of Dover v. Richardson & 
Boynton Co. of Dover, 80 A. 97, 81 N. 
J.Law 278. 


95. See Evidence 22 C.J. p 1 et 
seq. 
96. See case infra this note, 


[a] Evidence held sufficient, in 
an action against a manufacturing 
company for unlawfully abstracting 
water from a public water supply, to 
justify a finding that defendant cor- 
poration had authorized the opening 
of a valve connecting its pipes with 
plaintiffs’ water mains. City of Do- 
ver v. Richardson & Boynton Co. of 
Dover, 80 A. 97, 81 N.J.Law 278. 


97. Mandamus: 

To compel corporation to supply wa- 
ter to private or municipal consum- 
er see Mandamus § 504. 

To compel municipal authorities to 
furnish water to private consumer 
see Mandamus § 887. 


98. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28 A.L.R. 461. 


Recovery of excessive amount paid 
see infra §§ 827-832. 


99. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28 A.L.R. 461. 


To prevent municipality or company 
from cutting off supply see infra 
§§ 825, 826. 


To restrain enforcement of improper 
charges generally see infra § 824. 


1. See infra § 833. 


2. Mansfield v. Humphreys Mfg. 
Co.5) 92: INGE.5233,7:82) OhiouSt 216" on 
L.R.A.N.S. 301, 19 Ann.Cas. 842; City 
of New Gastle v. City of New Castle 
Water Co., 95 A. 534, 250 Pa. 341. 


Restraining cutting off of water 
supply generally see infra § 825. 


Proceedings for relief against un- 
Preise rates see supra §§ 808, 


8. Brymer v. Butler Water Co., 
A. 707, 172 Pa. 489. 


4 Ala.—Hodge v. Alabama Water 
Co., 88 So. 585, 205 Ala. 472; City of 
Montgomery v. Greene, 60 So. 900, 180 
Ala. 322; Smith v. Birmingham ‘Wa- 
— Works CopAlemSow 12385 WOs Ada: 


Ga.—Washington Water & Electric 
Con ww. Pope, Mite. (Conw UGTeSabe 286. 
Dodd v. City of Atlanta, 113 S.E. 166, 
154 Ga. 33, 28 A.L.R. 465; Edwards v. 
Milledgeville Water’ Co. 425 Sens 47. 
116 Ga. 201. 


Ill.—City of Lawrenceville v. Cen- 
tral Illinois Public Service Co., 197 
Ill.App. 59. 


Me.—Wood v. Auburn, 32 A. 906, 


87 Me. 287, 29 L.R.A. 376. 


Neb.—Hoover vy. Deffenbaugh, 119 
N.W. 1130, 83 Neb. 476. 


N.J.—Washington v. Washington 
Water Co., 62 A. 390, 70 N.J.Eq. 254. 


N.Y.—Whitmore v. New York In- 
terurban Water Co., 142 N.Y.S. 1098, 
158 App.Div. 178; Cromwell _ v. 


1270 (ot. Cla 


amount of the charge;® but the application for in- 
junctive relief should be accompanied by a tender of 
the amount conceded to be due,® or by an offer to pay 
the sum the court may ascertain to be due,’ and an 
injunction will not issue at the suit of one who re- 
fuses to pay a reasonable amount for the water.® 
Even where plaintiff has unlawfully abstracted wa- 
ter without paying for it,® on paying for the water 
thus wrongfully taken he is entitled to an injunction 
preventing discontinuance of the supply furnished 
by meter so long as he complies with the reasonable 
rules of the company.!® The fact that publ util- 
ity commissions have jurisdiction in eases involving 
correctness of charges does not deprive courts of eq- 
uity of their jurisdiction,!* although it has been held 
that equity has in an injunction suit no jurisdiction 
to consider the reasonableness of effective regula- 
tions of a water company where the legislature has 
made that a matter purely for the public service 
commission.!? A municipal corporation has no legal 
interest to enjoin a discontinuance of service to pri- 
vate consumers refusing to pay increased rates where 
no contract with the municipality is involved;!* and 
the owner of a building in the possession of a tenant 
has no standing to enjoin a water company from 
shutting off the supply.14 The remedy does not lie 
where plaintiffs are receiving water, no threats or 
attempts had been made to shut it off, no suit was 
filed to collect the unjust rate, and no irreparable in- 
jury would result to plaintiff if the injunction were 
refused.t1> The general rule that equitable relief 
-does not lie where there is an adequate remedy by 
mandamus or otherwise’® is applicable.'* 


Temporary injunction will issue pending a hearing 


10. 
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to determine whether increased rates are reasona- 
ble.18 Where the ordinance under which defendant’s 
right to furnish water is secured provides for denial 
of compensation in case the water furnished is below 
a certain standard of purity, a temporary injunction 
based thereon is proper notwithstanding a statute 
conferring on the public utilities commission juris- 
diction over facilities and service of public utili- 
ties.1° 


Where water rates have not been fixed as provided 
by the legislature, a consumer is entitled to an in- 
junction restraining the municipal authorities from 
cutting off his water supply, on condition that he per- 
mits a meter to be installed to measure the water ac- 
tually used while the injunction continues.?° 


[§ 826] bb. Proceedings in Suit. In a suit to en- 
join the discontinuance of service to private consum- 
ers for nonpayment of rents and charges the com- 
plaint must contain a plain and intelligible statement 
of the grounds for relief,?4 and should allege that 
complainant has been damaged or would likely be in- 
jured by the act complained of.?? If the threatened 
discontinuance of service is for refusal to pay in- 
creased rates, the complaint must allege that the pro- 
posed rates are unjust or unreasonable;?* and, 
where it is claimed that the rates demanded are ex- 
cessive, the complaint must allege the establishment 
of legal rates.2* It will be presumed that meter 
readings are accurate,”> and that the charge for, the 
water is correct,?® and, on an issue as to the amount 
of water furnished, the user has the burden of show- 
ing that the charge is incorrect.2* General rules as 
to the weight and sufficiency of evidence?® are ap- 
plicable ;*® and there should be a finding as to the 


Stephens! 2° Daly 15; 3 Abb: Pr.N.S, 
26. 


Ohio.—City of Mansfield v. Humph- 
reys Mfg. Co., 92 N.E. 2338, 82 Ohio 
Ste LO oly DaseupATNE Se ro Ode ds CAT: 
Cas. 842. 

Tex.—Cleburne Water, etc., Co. v. 
Cleburne, 35 S.W. 7338, 13 Tex.Civ.App. 
141. 

Wash.—Jenkins v. Columbia Land, 
etc., Co., 43 P. 328, 18 Wash. 502. 

Eng.—Hayward v. East London 
Waterworks Co., 28 Ch.D. 138. 

5. City of Atlanta v. McJenkin, 135 
S.E. 498, 163 Ga. 131; Carter vy. Sub- 
urban Water Co., 101 A. 771, 131 Md. 
91, L.R.A.1918A 764. 


6. Sims v. Alabama Water Co., 87 
So, 688, 205 Ala. 378, 28 A.L.R. 461; 
Smith v. Birmingham Water Works 
Co., 16 So. 123, 104 Ala. 315; Girard 
L. Ins. Co. v. Philadelphia, 88 Pa. 
393; Bennett v. Tacoma Light, etc., 
Co., 28 P. 520, 3 Wash. 337. 


7. City of Mansfield v. Humphreys 
Mfg. Co., 92 N.H. 233, 82 Ohio St. 216, 
81 L.R.A.N:S. 301, 19 Ann.Cas, 842. 


8 Mulrooney v. Obear, 71 S.W. 
1019, 171 Mo. 613. 


[a] Rule applied where defendant 
was the owner of the pipes and meters 
in a city realty subdivision and 
bought the water supply for the 
whole subdivision from the city, de- 
fendant then reselling to the indi- 
vidual householders of whom plain- 
tiff was one. Mulrooney v. Obear, 71 
S.W. 1019, 171 Mo. 613. 


9. Remedy of company or mu- 
nicipality see supra § 822. 


American Conduit Mfg. Co. v. 
Kensington Water Co., 83 A. 70, 234 
Pa. 208. 

11. Carter v. Suburban Water Co., 
ae A. 771, 131 Md. 91, L.R.A.1918A 
764. 


12. 
v. Beaver Valley Water Co., 
Super. 122. 

13. City of New York v. Citizens’ 
Water Supply Co. of Newtown, 191 N. 


Rochester Bldg. & Loan Ass’n 
68 Pa. 


Y.S. 430, 199-App.Div. 169 [aff 189 N. 
Y.S. 929). 
‘| 14 Brass v. Rathbone, 47 N.E. 905, 


153 N.Y. 435. 


15. Hodge v. Alabama Water Co., 
88 So. 585, 205 Ala. 472. 


16. See Equity §§ 14, 40. 


17. Johnson-Kahn Co. v. Thomp- 
son, 130 N,Y.S. 216, 73 Misc. 103. See 
Penn Iron Co. v. Lancaster, 17 Lance. 
L.Rev. (Pa.) 161. 


[a] 
join discontinuance of water service 
to a particular consumer on a flat 
rate, under order by a municipal com- 
missioner for installation of a meter, 
the consumer having a remedy by 
mandamus to compel supply of water, 
or by defense to an action for rents, 
if a meter is installed. Johnson-Kahn 
Co. Vv. Thompson,’ 130) NoY-S.'216)" (73 
Mise. 103. 


18. Whitmore v. New York In- 
terurban Water Co., 142 N.Y.S. 1098, 
158 App.Div. 178; New York In- 
terurban Water Co. v. City of Mt. 
Vernon, 180 N.Y.S. 304, 110 Misc. 281. 


19. City of Lawrenceville v. Cen- 
tral Illinois Public Service Co., 197 


Thus suit does not lie to en-. 


Ill.App. 59. 


20. Johnson-Kahn Co. v. Thomp- 
son, 125 N.Y.S. 443, 68 Misc. 639. 


21. Raley v. San Antonio Water 
supply Co., (Tex.Civ.App.) 233 S.W. 


22. Raley v. San Antonio Water 
Supply Co., supra. 

23. City of New York v. Citizens’ 
A aa ae of Newtown, 191 N. 

ASH ; p.Div. 169 [aff 189 
N.Y.S. 929]. ? : 


[a] Allegation held insufficient.— 
A complaint alleging merely the il- 
legality of the rates, on the ground 
they were raised without the consent 
of the commissioner of water supply,,. 
such consent being unnecessary under 
New York City Charter § 472, and 
there being no allegations as to any 
controversy between the commission- 
er and defendant as to the reasonable- 
ness thereof. City of New York v. 
Citizens’ Water Supply Co. of New- 
town, 191 N.Y.S. 430, 199 App.Div. 
169 faff 189 N.Y.S., 929]. 


24. Hatfield v. People’s Water Co., 
145 P. 164, 25 Cal.App. 711. 

25. Spaulding Mfg. Co. v. City of 
Grinnell, 136 N.W. 649, 155 Iowa 500; 
City of Mansfield v. Humphreys Mfg. 
Co., 92 N.B. 238, 82 Ohio St. .216, 31 
L.R.A.N.S. 301, 19 Ann.Cas. 842. ’ 


26. City_of Mansfield v. Humph- 
reys Mfg. Co., supra. 


27. Spaulding Mfg. Co. v. City of 
Grinnell, 136 N.W. 649, 155 Iowa 500. 
28. See Injunctions §§ 581, 582. 

29. See cases infra this note. 
[a] Evidence held sufficient to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 826-831] | 


amount due, although defendant does not ask for 
such judgment.?° 


[§ 827] (8) Recovery Back of Excessive Amounts 
Paid—(a) In General. Although a consumer of wa- 
ter who has paid excessive charges therefor is not 
ordinarily entitled to reeover back voluntary pay- 
ments,** he may recover unearned advance pay- 
ments®? or payments made under duress®* or mistake 
of fact.°* He has no right to complain of wrongful 
collections on the ground that the trustees of a mu- 
nicipal waterworks were not lawfully appointed 
where all the tunds collected were turned over to the 
city treasurer and properly applied.?® 


Estoppel. Aithough a water user might recover 
an excess of wlegal water rates under a complaint 
demanding treble damages, he is estopped from so 
reeovering when he did not question the city’s right 
to collect, and permitted the city to expend money 
for the benefit of all patrons of the water plant.*°® 


[§ 828] (b) Voluntary Payments. Although vol- 
untary payments for excessive water charges are not 
ordinarily recoverable,??7 under an ordinance making 
it the duty of proper city officrals to refund dupheate 
payments, overpayments, payments on wrong prop- 
erty, or any payment ocecasioning the necessity, vol- 
untary payments may be recovered.?§ 


[§ 829] (c) Payment under Duress. If a con- 
sumer pays an excessive water charge, under protest 
and because of a threat to shut off the water, he may 
recover back the excess above the amount legally 
due.?® As respects the right to recover excess pay- 
ments made, such payments are not voluntary where 
there is a threat to shut off the supply in case of non- 
payment,*® or where unpaid charges become a lien 
with penalties added for delay;*t nor does the fact 


show: (1) That the difference in the 
parties’ estimate of water used was 
due to a leak in the pipes of the con- [a] 
sumer. Spaulding Mfg. Co. v. City of 
Grinnell, 136 N.W. 649, 155 Iowa 500. 
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38, 22 Am.R. 731; Pennsylvania Wa- 


ter Co. v. Robinson, 21 Pa.Dist. 397. 
; Jurisdiction of action.—A jus- 
tice of the peace has jurisdiction of | 367. 
an action to recover four dollars and 45. 
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that a consumer may resort to equity to enjoin the 
collection make the payment without resort to eq- 
uity a voluntary one.*? If, however, the company 
has not threatened to shut off the water, although it 
has power to do so, it has been held that a payment 
of water rents is voluntary,** although there is au- 
thority to the effect that a payment may be recovered 
where no threat was alleged but only that plaintiff 
was wholly dependent on defendant for its water 
supply ;** the power to withhold service places the- 
parties on unequal terms, and the law will regard as 
involuntary any payment made to secure the sery- 
ice.*® Where plaintiff permitted by leakage in his 
pipes an unnecessary waste of much more water 
than he paid for, he is not entitled to recover the 
amount involuntarily paid in settlement of his bill.4° 

Who may sue. The action must be brought by the 
owner of the claim,*’? and a tenant cannot sue for 
money paid under protest in his name by the landlord 
for illegal water rates.*® 

Sale after payment. Where the municipality er- 
roneously caused the goods of a consumer to be sold 
for a water tax which he had paid, he may recover the 
value of the goods sold,*® but he is not entitled to 
other damages where he could have prevented the 
sale by showing a receipt which he had in his pos- 
session, but failed to do so.°° 

[§ 830] (d) Payment under Mistake of Fact. 
Payments made under a mistake of fact for water 
furnished to an institution entitled to a free supply 
may be recovered back.®? 


[§ 831] (e) Unearned Advance Payments. 
Where a water company requires payment of its 
charges in advance, on discontinuance of service, so 
much of the payment as is unearned must be return- 
ed.°? 


43. Slater v. Burnley, 53 J.P. 70. 


44. American Brewing Co. v. City 
of St. Louis, 86 S.W. 129, 187° Mo. 


Holly v. City of Neodesha, 127 


(2) That plaintiff’s bathtubs were be- 
ing used by his tenants, although 
without faucets attached. Walsh v. 
Bristol & Warren Waterworks, 97 A. 
798, 39 RI. 292. 

30. Spaulding Mfg. Co. v. City 
of Grinnell, 1386 N.W. 649, 155 Iowa 
500. 

31. See infra § 828. 

32. See infra § 831. 

83. See infra § 829. 

34. See infra § 830. 

35. Sloan v. City of Cedar Rapids, 
142 N.W. 970, 161 Iowa 307. 

36. Pabst Corporation v. City of 
Milwaukee, 213 N.W. 888, 215 N.W. 
670, 193 Wis. 522. 

37. National Enameling & Stamp- 
ing Co, v. City of St. Louis, 40 S.W. 
(2d) 598, 328 Mo. 648; San Antonio 
Water Supply Co. v. Green, (Tex.Civ. 
App.) 198 S.W. 631. 


38. N. K. Fairbank Co. v. City of 
Chicago, 153 Ill.App. 140. 


39. Chicago v. Northwestern Mut. 
Tins. Co, ‘vb NB 803, 218 Ti 40, 
1 L.R.A.N.S. 770; Panton v.. Duluth 
Gas, etc., Co., 52 N.W. 527,.50 Minn. 
175, 36 Am.S.R. 635: American Brew- 
ing Co. v. City of St. Louis, 86 S.W. 
129, 187 Mo. 367; St. Louis Brewing 
Ass’n v. City of St. Louis, 37 S.W. 525, 
41 S.W. 911, 140 Mo. 419; Westlake & 
Button v. St. Louis, 77 Mo. 47, 46 Am. 
R. 4; Smith v. Philadelphia, 81 Pa. 


fifteen cents paid under protest and 
charged without right. Pennsylvania 
ea Co. v. Robirison, 21 Pa.Dist. 

40. IlL—Chicago v. Northwestern 
Mut. L. Ins. Co., 75 N.H. 8038, 218 Il. 
40, 1 L.R.A.N.S. 770. 

Mo.—National Enameling & Stamp- 
ing Co. v. City of St. Louis, 40 S.W. 
(2d) 593, 328 Mo. 648; Westlake v. 
St. Louis, 77 Mo. 47, 46 Am.R. 4. 

N.Y.—Subin v. City of New York, 
229 N.Y.S. 628, 1382 Mise. 426. 

Wis.—Pabst Corporation v. City of 
Milwaukee, 213 N.W. 888, 215 N.W. 
670, 193 Wis. 522. 


N.S.—Lindberg v. Halifax, 31 N.S. 
54, 

But see Bray v. Philadelphia, 11 
Wkly.N.Cas. (Pa.) 202 (Holding threat 
not such duress as entitles plaintiff 
to recover as for a payment not vol- 
untarily made). 

Shutting off supply generally see 
supra § 821. 

41. Subin v. City of New York, 229 
N.Y.S. 628, 132 Misc. 426. 


Charge as lien generally see infra 
§§ 835-838. 

What constitutes voluntary pay- 
ment generally see Payment § 281. 

42. Pabst Corporation v. City of 
Milwaukee, 213 N.W. 888, 215 N.W. 
670, 193 Wis. 522. 


ie 


P. 616, 88 Kan. 102. 

46. Capital City Water Co. v. Ca- 
rey, 13 So. 276, 99 Ala. 539. 

47. Randolph y. Bar Harbor Wa- 
ter Co., 32 A. 790, 87 Me. 126. 


48. Randolph v. Bar Harbor Wa- 
ter Co., supra. 


49. Clermont v. City of Montreal, 
16 Que.Super. 331. 

50. Clermont y. City of Montreal, 
supra. 

51. St. Patrick’s Church Soc. v. 
ene: 124 N.Y.S. 705, 68 Misc. 

[a] Thus, where a lessee of the 
waterworks of a village agreed with 
the village to supply water free of 
cost to schoolhouses, library build- 
ings, etc., in the village, an owner of 
a schoolhouse in the village: paying 
under a mistake of fact for water 
furnished by the lessee may sue to 
recover the payment, although the 
owner was not a privy to the consid- 
eration of the contract between the 
lessee and the village. St. Patrick’s 
Church Soc. v. Heermans, 124 N.Y.S. 
705, 68 Misc. 487. 


Pree supply for municipal uses or 
public institutions generally see su- 
pra §§ 780-783. 


52, Millville Improvement Co. v. 
Millville Water Co., 113 A. 516, 92 N. 
J.Eq. 480. 
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[§ 832] (f) Proceedings in Actions. In an ac- 
tion by a consumer of water to recover excessive pay- 
ments made for the water, the burden is on him to es- 
tablish all facts essential to his recovery.®* Thus 
the burden is on him to show an excess charge** and 
the amount of such excess.°> Where his theory is 
that the payment was made under duress, he has the 
burden of proving duress,°° and, if he alleges that 
the water was used for purely manufacturing pur- 
poses for which a lower rate was chargeable, he must 
prove that the water was so used.°? General rules as 
to the weight and sufficiency of evidence®® are ap- 
plicable.®® <A city wrongfully exacting payments is 
liable for interest thereon®® and, under some stat- 
utes, for treble damages.°4 Unreasonable delay in 
bringing a suit for an injunction and the refund of 
alleged excessive payments is such laches as to pre- 
elude recovery.°®? 


[§ 833] (4) Action for Wrongful Discontinuance 
of Service—(a) In General. Although an entry on 
the premises of the consumer for the purpose of dis- 
connecting water appliances is not a trespass where 
he has failed to pay just and reasonable charges,** 
a municipality or water supply company is liable in 
an action for damages for wrongfully discontinuing 
service.°* Thus the company is liable if it cuts off 
its service on the mistaken belief that the user has 
not paid,®® or on the refusal of a consumer to pay an 
erroneous or unjust bill®® or a bill for something else 
heside water service.°’ The action being individual 
with plaintiff and for a specific act, the jurisdiction 
of the public service commissions is not exclusive, 
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and the action may be brought: at law.** The user 
need not pay an amount unjustly demanded under 
protest in order to maintain his action.*® The ac- 
tion will lie against a town, even though its agents 
who were not liable individually were joined as de- 
fendants therein,’® and it is not necessary that there 
was a written contract to supply,’? nor need plain- 
tiff prove that the tax collector who wrongfully eut 
off the supply had qualified by giving bond.‘* Where 
a contract between a municipality and a private 
company makes it the duty of the latter to supply 
water to all inhabitants of the former, sttch an in- 
habitant may sue in his own name for a breach there- 
of.73 Where it does not appear that plaintiff knew 
the exact amount due and the amount demanded was 
exorbitant, the question of tender is not involved.** 


Pleading. A general averment in the complaint 
in an action for wrongful discontinuance of service 
that the discontinuance: or refusal of service was 
wrongful, negligent, or wanton is sufficient.*° Where 
plaintiff alleges that he paid for the water as per bill 
rendered, it is not necessary to aver that the bill 
rendered and paid was for the correct amount or 
that it identified the premises.’® 


Evidence. In an action for damages for cutting 
off the supply of water, evidence tending to show 
that the rate demanded was discriminatory is admis- 
sible,77 and so is evidence on the question whether 
there was an actual tender before service was dis- 
continued,’® and as to what rate obtained at the time 
of the tender.*® General rules as to weight and suf- 
ficiency of evidence®® are applicable.*! 


5@. See cases infra notes 54-57. 
54, Morck v. City of Aberdeen, 169 
P. 466, 99 Wash. 268. 


55. Morck v. City of Aberdeen, su- 
DLAs 
56. National Enameling & Stamp- 


ing Co. v. City of St. Louis, 40 S.W. 
(2d) 598, 328 Mo. 648. 

57. American Brewing Co. v. City 
of St. Louis, 108 S.W. 1, 209 Mo. 600. 


58. See Evidence §§ 1730-1806. 
59. See cases infra this note. 


[a] Evidence held sufficient to 
support finding that plaintiff, suing 
city to recover money paid for wa- 
ter exceeding the contract rate with 
city’s predecessor, entered into a sup- 
plemental agreement with a _ pred- 
ecessor, releasing it from further ob- 
ligation, if the city raised the rates. 
Cudahy Packing Co. v. City of Oma- 
ha, 24 F.(2d) 3 [cert den 49 S.Ct. 9, 
278 U.S. 601, 73 L.Ed. 530]. 

[b] Evidence held insufficient to 
show duress. National Hnameling & 
Stamping Co. v. City of St. Louis, 40 
S.W.(2d) 5938, 328 Mo. 648; Brandon 
Blectric Light Co. v. City of Brandon, 
(Man.) 1 Dom.L:R. 793, 20 West.L.R. 
658. 


60. Chicago v. Northwestern Mut. 
i. ins. Co!, 75 N.. 803, 218 Ill: 40, 1 
L.R.A.N.S. 770. 

61. See statutory provisions;' and 
case infra this note. 

[a] - In Wisconsin 
rates render a city liable in treble 
damages to injured parties, in the 
absence of laches or voluntary pay- 
ment, within St. (1925) § 196.64. 
Pabst Corporation v. City of Miiwau- 
kee, 213 N.W. 888, 215 N.W. 670, 193 
Wis. 522. 

62. Ohio & Pittsburgh Milk Co. v. 


illegal water 


City of Pittsburgh, 109 A. 541, 266 Pa. 
46; Consolidated Ice Co. v. City of 
Pittsburgh, 109 A. 541, 266 Pa. 45; 
Barnes Laundry Co. v. City of Pitts- 
burgh, 109 A. 535, 266 Pa. 24. 

63. Greenberger v. Queens County 
Water Co., 144 N.Y.S. 535, 159 App. 
Div. 401. 


[a] Rule applied where the con- 
sumer failed to pay because of a mis- 
construction of the contract by him. 
Greenberger v. Queens County Water 
Co., 144 N.Y.S. 585, 159 App.Div. 401. 


Right to cut off water supply for 
nonpayment see supra § 821. 


64. Brooks v. Town of Oxford, 135 
So. 575, 223 Ala. 264; Alabama Water 
Service Co, v. Harris, 129 So. 5, 221 
Ala. 516; Sims v. Alabama Water Co., 
87 So. 688, 205 Ala. 378, 28 A.L.R. 461; 
Hutaw Iee, Water & Power Co. v. Mc- 
Gee, 81 So. 144, 16 Ala.App. 652; Bir- 
mingham Waterworks Co. v. Davis, 77 
So. 927, 16 Ala.App. 333; Birming- 
ham Waterworks Co. v. Keiley, 56 So. 
838, 2 Ala.App. 629; Birmingham 
Waterworks Co. v. Wilson, 56 So. 760, 
2 Ala.App. 581; Louisville Tobacco 
Warehouse Co. v. Louisville Water 
Co., 172 S.W. 928, 162 Ky. 478; Woods 
v. Town of Indianola, 75 So. 549, 114 


Miss. 722; Johnson vy. Pacific Power 
re a Co., 156 P. 530, 90 Wash. 


65. Alabama Water Service Co. v. 
Harris, 129 So. 5, 221 Ala. 516; Bir- 
mingham Waterworks Co. v. Wilson, 
56 So. 760, 2 Ala.App. 581. 


66. Brooks v. Town of Oxford, 135 
So. 575, 223 Ala. 264; Birmingham 
Waterworks Co. v. Davis, 77 So. 927, 
16 Ala.App. 333; Birmingham Water- 
works Co. v. Keiley, 56 So. 838, 2 
Ala.App. 629; Louisville Tobaeco 
Warehouse Co. v. Louisville Water 
Co., 172 S.W. 928, 162 Ky. 478. 


67.. Eutaw Ice, Water & Power Co. 
v. McGee, 81 So. 144, 16 Ala.App. 652. 

68. Johnson v. Pacific Power & 
Light Co., 156 P. 530, 90 Wash. 492. 

69. Birmingham Waterworks Co. 
v. Davis, 77 So. 927, 16 Ala.App. 333; 
Birmingham Waterworks Co. y. Kei- 
ley, 56 So. 838, 2 Ala.App. 629. 

70. Brooks v. Town of Oxford, 
135° So. 575, 228) Ala. 264, 


71. Brooks vy. Town of Oxford, 
supra. 
72. Woods v. Town of Indianola, 


75 So. 549, 114 Miss. 722. 
73. Birmingham Waterworks Co. 
v. Keiley, 56 So. 838, 2 Ala.App. 629. 
74. Birmingham Waterworks Co. 
v. Davis, 77 So. 927, 16 Ala.App. 333. 


75. Alabama Water Service Co. v. 
Harris, 129 So. 5, 221 Ala. 516. 

76. Alabama Water Service Co. v. 
Harris, supra. 

77. City Cleaning Co. v. Birming- 


ham Waterworks Co., 85 So. 291, 204 
Aa able 


78. City Cleaning Co. v. Birming- 
ham Waterworks Co., supra. 

[a] Thus, where plaintiffs assert- 
ed that, although they tendered the 
minimum charge, defendant demand- 
ed a greater charge, evidence that 
defendant thereafter accepted the 
minimum charge claimed to have 
been tendered was admissible. City 
Cleaning Co. v. Birmingham Water- 
works Co., 85 So. 291, 204 Ala. 51. 


79. City Cleaning Co. v. Birming- 
ham Waterworks Co., supra. 


80. See Evidence §§ 1730-1806. 
81. See cases infra this note. 
[a] Evidence held sufficient: (1) 


To sustain finding that bill for nine 
dollars and fifty cents for twelve 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 833-835] 


Questions for court and jury. In an action for 
damages for wrongfully cutting off plaintiff’s supply 
of water, on conflicting evidence, the question wheth- 
er the company refused-to restore service save on 
payment of an unlawful exaction is for the jury,*? 
as is the question of the wantonness of the company 
in cutting off the supply and refusing to restore it.8° 


[§ 834] (b) Damages. A water supply company 
which wrongfully** diseontinues service for nonpay- 
ment is liable to the amount of damages that will 
compensate plaintiff for the loss he has suffered.®® 
Where plaintiffs had rented the building from which 
the supply had improperly been cut off, the loss of 
rents is an element of the damages.°* The fact that 
plaintiff’s wife was sick when the supply was cut off 
may be considered in aggravation of damages,’ 
but only in so. far as it resulted in annoyance and in- 
convenience of plaintiff himself.88 When the cir- 
cumstances justify it, punitive damages may be 
awarded,®® and it is for the jury to say whether 
plaintiff is entitled to punitive damages where the 
company demands more than is due and shuts off the 
water knowing the bill is excessive.°° Such damag- 
es may be awarded, even though plaintiff declared on 
simple negligence where his complaint stated the 
facts under which the alleged tort was committed. 
The amount of punitive damages rests largely in the 
diseretion of the jury which is not, however, unbri- 
dled.°? 
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[§ 835] 13. Liens—a. Origin and Creation. In 
the absence of legislative authority there is no lien 
on real estate for water supplied to it,?* and an or- 
dinance or regulation attempting to establish one is 
unreasonable and invalid.?* The legislature may, 
however, provide for the establishment and enforce- 
ment of such liens,®*® even for water furnished on the 
order of tenants and in the absence of an express di- 
rection by the owner.®® This is on the broad ground 
that the lens may aid in providing an adequate sup- 
ply of water at reasonable rates and hence may be 
an appropriate element in a scheme of legislation for 
a public water supply.°? In many jurisdictions such 
liens have been established,®® but they exist only by 
force of the statute®® and can be neither created nor 
extended by construetion.1 Where a case does not 
fall within the statute, a city is not entitled to a hen 
until it establishes its right to compensation by a 
judgment.2 The purpose in the enactment of provi- 
sions for liens was to facilitate and increase, and not 
to restrict and hamper, the collection of water 
rates.2 They are designed to prevent losses to the 
public revenue.* The lien for water charges does not 
exist until the statutory formalities have been com- 
plied with® or until the amount has been determined 
and entered upon the books of the water supply com- 
pany or department.® No statutory lien exists for 
water furnished prior to the date of the ordinance re- 
quired by the terms of the statute to make such hen 
effective.’ Where the len is declared by statute, a 


thousand gallons of water for resi- 
dence in one month was not errone- 
ous. Tackett v. Prestonsburg Water 
Co., 88 S.W.(2d) 687, 238 Ky. 613. 


_(2) Not to show a wanton or inten- 


tional injury, warranting the impo- 
sition of punitive damages. Birming- 
ham Waterworks Co. v. Wilson, 56 So. 
760, 2 Ala.App. 581. 

82. Alabama Water Service Co. v. 
Harris, 129 So, 5,221 Ala. 516. 

83. Alabama Water Service Co. v. 
Harris, supra. 

84. Right to cut off supply for 
nonpayment see supra § 821. 

85. Sims v. Alabama Water Co., 87 
So. 688, 205 Ala. 378, 28. A.L.R. 461. 


[a] Damages held not excessive. 
—$1,000 damages for cutting off wa- 
ter and light service. Ten Broek.v. 
Miller, 216 N.W. 385, 240 Mich. 667, 
Ey eA UP /R me 1 Ole 

86. City Cleaning Co. v. Birming- 
ham Waterworks Co., 85 So. 291, 204 
Alas 61. 

87. Alabama Water Service Co, v. 
Warris, 129 So. 5, 221 Ala.-516. 

88. Alabama Water Service Co. v. 
Harris, supra. 

89. Sims v. Alabama Water Co., 
87 So. 688, 205 Ala. 378, 28 A.L.R. 461; 
Birmingham Waterworks ‘ares Vv. 
Brooks, 76 So. 515, 16 Ala.App. 209 
[cert den 76 So. 995, 200 Ala. 697]; 
Birmingham Waterworks Co. v. Kei- 
ley, 56 So. 838, 2 Ala.App. 629. 

90. Birmingham Waterworks Co. 
v. Davis, 77 So. 927, 16 Ala.App. 333. 


91. Birmingham Waterworks Co. 
v. Brooks, 76 So. 515, 16 Ala.App. 209 
[cert den 76 So. 995, 200 Ala. 697]. 


92. Alabama Water Service Co. v. 
Harris, 129 So. 5, 221 Ala. 516. 


[a] Verdict held excessive.—Ver- 
dict:-for $2,500 for wrongfully cutting 
off water supply and refusing to re- 
store service for fifty-five days, dur- 
ing which time customer hauled wa- 
ter three or four blocks and in rainy 


weather, three miles is excessive by 
$1,750. Alabama Water Service Co. 
V.0 ELarrigs 221 Alay 516, 129° Son 5! 

[b] Werdict held not excessive.— 
Verdict of $600 punitive damages. 
Birmingham Waterworks Co. v. Da- 
vis, 77 So. 927, 16 Ala.App. 333. 

93. Cal.—Nourse v. City of Los 
Angeles, 143 P. 801, 25 Cal.App. 384. 

Mass.—Turner v. Revere Water Co., 
50 N.E. 634, 171 Mass. 329. 

N.J.—Abrahams v. Frey, 109 A. 299, 
94 N.J.Law 22; Millville Improve- 
ment Co. v. Millville Water Co., 113 A. 
516, 92 N.J.Eq. 480. 

Tex.—City of Houston v. Lockwood 
Inv. Co., (Civ.App.) 144 S.W. 685. 


Vt.—Waldron v. International Wa- 
Cerone lle Aga Oe oo Vitae aor saul 
R. 340. 

94. Nourse v. City of Los Angeles, 
143 P. 801, 25 Cal.App. 384; City of 
Houston v. Lockwood Inv. Co., (Tex. 
Civ.App.) 144 S.W. 685. 


95. Rockford Savings & Loan 
Ass’n v. City of Rockford, (Ill.) 185 
N.E. 623; Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 


Constitutionality generally see in- 
fra text and notes 10-16. 


96. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 


97. Loring v. Commissioner of 
Public Works of City of Boston, su- 
pra. 

98. See statutory provisions; and 
New York University v. American 
Book Co., 90 N.E. 819, 197 N.Y. 294; 
Pines v. Traktman, 178 N.Y.S. 90, 189 
App.Div. 904, 109 Mise. 680; Rankin v. 
City of New York, 130 N.Y.S. 427, 145 
App.Div. 838 [aff 98 N.H. 1114, 204 N. 
Y. 684]; Moffat v. Henderson, 50 N. 
Y.Super. 211; Young v. Hamilton, 10 
Ohio N.P.N.S. 369; In re Brumm’s 
Appeal, 12 A. 855, 9 Pa.Cas. 483; Bor- 


ough of Oakdale v. Knepper, 96 Pa. 
Super. 517 (all holding lien estab- 
lished under statutes). And see cas- 
es infra this section ard §§ 836-838. 


[a] Nonresidents are affected by 
the lien in the same way as residents 
of a municipality where the statute 
invests the city with power to con- 
tract with them and they actually did 
contract on the same terms and con- 
ditions in use in contracts between 
the city and its citizens. Pittsburgh 
v. Brace, 27 A. 854, 158 Pa. 174. 

[b] Statute of limitation on lien 
of assessment has been held not to 
apply to a city’s assessment against 
property for water rent. McDowell 
v. City of Barberton, Ohio, 38 F.(2d) 
786. 


99. Sayer v. City of New York, 101 
N.E. 764, 208 NY. 159. 


1. Chicago v. Northwestern Mut. 
Ins! (Co. (> NEE ‘S03 Za i8 es Ose 
L.R.A.N.S. 770; Carpenter v. Hobo- 
ken, 33 N.J.Eq. 27; Treadwell v. Van 
Schaick, 30 Barb. (N.Y.) 444; Corne- 
lius’ Estate, 13 Pa.Super. 531. 


2. Sayer v. City of New York, 101 
N.E. 764, 208 N.Y. 159; City of Cin= 
cinnati v. Schultz, 120 N.E. 176, 97 
Ohio -St. 317. 


[a] Personal property.—In the ab- 
sence of statutes so providing a city 
has no lien on the personal property 
of the consumer. City of Cineinnati 
Vv. Schultz, L120, N.B 276; 9% Ohio. St: 
ulits 


3. Loring v. Commissioner of Pub- 
lic Works of City of Boston, 163 N.E. 
82, 264 Mass. 460. 


4. Loring v. Commissioner of Pub- 
lic Works of City of Boston, supra. 


5. Title Guarantee & Trust Co. v. 
Allen, 256 N.Y.S. 400, 142 Mise. 764. 

6. Mandel v. Weschler, 112 N.Y.S. 
813, 128 App.Div. 505 [aff 92 N.E. 1091, 
198 N.Y. 518]. 


7. Town of Ordway v. Kaiser, 9 P. 
(2d) 287, 90 Colo. 318. 
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municipal ordinanee undertaking to declare it is un- 
necessary and ineffective,* and, so far as it makes 
provisions unauthorized by the statute, void.® 


Validity of statutes. Statutory liens on the land- 
lord’s estate in leased real property for water rents 
or charges for water supplied thereon to the tenant 
must depend for their validity either on the taxing 
power or on contract.'® If it is the taxing power 
which is relied on, the imposition, in order to be con- 
stitutional, must be laid under uniform rules accord- 
ing to the true value of the property taxed, or in ac- 
cordance with special benefit to it as a property.*! 
Such alien for charges for water supplied to a tenant 
by nteasure at a fixed price per thousand cubie feet 
‘cannot be sustained under the taxing power,” but 
must depend on contract expressly or impliedly au- 
thorized by the landlord.*# <A statute making the 
hen applicable for water furnished thereafter does 
not impair the obligation of a contract between the 
lessor and the lessee that the latter should pay the 
water rates;'* and a statute making water rents a 
charge on land with a lien prior to all other eneum- 
brances whether the water was introduced onto the 


encumbered property before or after the giving of. 


the encumbrance is not objectionable, as to mortgag- 
es given after its passage, on the theory that it is a 
deprivation of property without due process of 
law.t® A statute attempting to impose a lien on real 
estate for water rents or taxes without regard to the 
use of water thereon is invalid.1® 


Where no water has been contracted for, furnished 
to, or used upon, the property, it cannot be subjected 
to a lien for water rates.1? 


Authority of tenant to subject leased property to 
lien. Although it has been held that water furnish- 
ed a tenant creates no lien on the landlord’s property 
in the absence of privity of contract with the land- 
lord,+® the fact that a statute, providing for a lien 
against the “premises” for unpaid bills for water 
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supplied thereto by a municipality, is on the statute 
books reads into every lease when made an authority 
to the tenant to subject such premises to such lien 
for unpaid bills for water which the circumstances 
indicate the parties contemplated should be supphed, 
within the limitations of the statute, to the tenant 
upon the premises, in pursuance of the lease.'® 


[§ 836] b. Nature, Operation, and Effect?°—(1) 
In General. A lien for water rates is neither a tax 
nor a special assessment for particular benefits.?* 
It is a method of securing the collection of a charge 
arising from the use on real estate of a public util- 
ity essential to the health and safety of the commu- 
nity.22. It is supported on the general principles 
which justify the imposition of liens of numerous 
kinds,?* and the lien, although enforced in the same 
way as a lien for taxes, by sale of the premises, is 
really alien for an indebtedness like that enforced on 
mechanics’ contracts or against ships and vessels.** 
It is somewhat analogous to a lien for taxes, which 
attaches to the property itself and for the payment 
of which the property is subject,?> with this differ- 
ence, however: that, while the lien for taxes attach- 
es without the consent of the owner, no charge for 
water can arise against any premises unless the own- 
er or occupant thereof has voluntarily requested the 
supply to be turned on.? The remedy is provided in 
addition to all other and previous remedies open to 
the city, and not as an alternative to any of them.*’ 
It does not impair or cut down such remedies in any 
particular.28 The default of the tenant in posses- 
sion does not relieve the real estate from the lien,?® 
nor does the fact that the tenant has become insol- 
vent.2° Unreasonable delay in shutting off the wa- 
ter for nonpayment of the water bills does not affect 
the enforcement of the lien where the legislature has 
not imposed any such limitation on the len;** but 
it has been held that, where the statute makes it the 
duty of the municipality to shut off the supply of 
water for nonpayment at maturity of any bill for 


8. Rockford Savings & Loan Ass’n | Hoboken, 68 A. 1098, 76 N.J.Law 122;}Ass’n v. City of Rockford, (Ill.) 185 
v. City of Rockford, (Ill.) 185 N.E. Austin v. Mayor and Common Coun-|N.E. 623; Loring vy. Commissioner of 
623. cil of Borough of Union Beach, 160} Public Works of City of Boston, 163 


9. Rockford Savings & Loan Ass’n A. 318, 
v. City of Rockford, supra. 


10 N.J.Mise. 670. N.E. 82, 264 Mass. 460. 
Constitutionality of 


statute at- 24. Jones v. Board of Water 


106. Ford Motor Co. v. Town of 
Kearny, 103 A. 254, 91 N.J.Law 671, 
L.R.A.1918D 361. 


11. Ford Motor Co. 
Kearny, supra. 

12. Ford Motor Co. 
Kearny, supra. 


13. Ford Motor Co. 
Kearny, supra. 


14, Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 


[a] Reason for rule.—The obliga- 
tion of the contract remains in full 
force; the lien is simply an addition- 
al security to the city furnishing the 
water. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 

15. Provident Institution for Sav- 
ings v. Jersey City, 5 S.Ct. 612, 113 
U.S. 506, 28 L.Ed. 1102. 

16. Rockford Savings & Loan 
Ass’n v. City of Rockford, (Ill.) 185 
N.E. 6238. 

17. Rockford Savings & loan 
Ass’n v. City of Rockford, supra; Ho- 
boken Manufacturers R. Co. v. City of 


v. Town of 
v. Town of 


v. Town of 


tempting to impose lien for water 
rents without regard to use of water 
see supra text and note 16. 


18. Bucyrus v. Sears, 27 Ohio N.P. 
N.S. 427. 


19. Ford Motor Co. v. Town of 
Kearny, 103 A. 254, 91 N.J.Law 671, 
L.R.A.1918D 361; Dunbar y. City of 
New York, 164 N.Y.S. 519, 177 App. 
Div. 647; City of Bucyrus v. Sears, 
171 N.E. 256, 34 Ohio App. 450 [error 
dism 174 N.W. 12, 122 Ohio St. 613]. 


[a] Rule applied, notwithstanding 
the owner did not in writing consent 
to the furnishing of the water. Dun- 
bar v. City of New York, 164 N.Y.S. 
519, 177 App.Div. 647. 


20. Nature and legal character of 
water charge see supra § 784. 


21. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.EH. 82, 264 Mass. 460. 


22. Rockford Savings & Loan 
Ass'n yv. City of Rockford, (Ill.) 185 
N.E. 623; Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 


23. Rockford Savings & Loan 


Com’rs, 34 Mich. 278. 


25. City of Atlanta v. Burton, 16 
S.E. 214, 90 Ga. 486. 


26. City of Atlanta v. Burton, su- 
pra. 


Authority of tenant to subject 
ee property to lien see supra § 


27. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460; Altoona v. 
Shellenberger, 6 Pa.Dist. 644. 


28. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460; Altoona v. 
Shellenberger, 6 Pa.Dist. 544. 


29. Loring v. Commissioner of 
Public Works of City of Boston, 163 
N.E. 82, 264 Mass. 460. 


30. Loring v. Commissioner of 
Public Works of City of Boston, su- 
pra. 

31. Loring v. Commissioner of 
Public Works of City of Boston, su- 
pra. 


Enforcement of liens generally see 
infra § 838. 


For later cases, deveiopmients and changes in the law see Annotations, same title and section number. 


Paes 


§§ 836-839] 


charges for water, there can, in the absence of other 
authority, be no lien against the landlord’s estate in 
the property for water. supplied to the tenant on his 
contract alone, in violation of this duty, after such 
default and after a reasonable time thereafter for as- 
certaining the same and for shutting off the supply.°? 


Subsequent purchaser is charged with knowledge 
that, if there was a default, the amount of the water 
rent was a lien on the premises.*° 


[§ 837] (2) Priorities. Where statutes make wa- 
ter rents a charge on land with a lien prior to aii oth- 
er encumbrances, mortgages are taken subject to 
this condition, and ‘such a lien has priority over the 
mortgage whether the water was introduced onto the 
mortgaged property before or after the giving of the 
mortgage; ;°* but a lien does not take precedence of 
mortgages previously executed unless the legislature 
so intends,®?° and, accordingly, it has been held that 
the lien is not superior unless it attached prior to the 
recording of the mortgage and under an ordinance 
then in effect.?°® 


[§ 838] c. Enforcement. Where the statute de- 
claring water charges a lien on the property to which 
the water is furnished authorizes the city council to 


‘ enforce it, no other body or officer can do so,*7 and, 


if a specific manner in which the power should be ex- 
ercised is specified, any other manner is excluded.*® 
In case of a judicial sale of the property such a 


32. Ford Motor Co. v._ Town of 
Kearny, 103 A. 254, 91 N.J.Law 671, 


[a] 


WATERS 


i Thus greater effort may be re- 
quired in maintenance of a pipe line 43. 
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lien must be filed as a claim like other private liens.®° 


Estoppel to enforce. A city is estopped to enforce 
its lien for water rates as against a bona fide purchas- 
er where no lien appeared of record,*® or after it has 
erroneously informed the property owner that none 
exists and he has released his security therefor.*t 


[§ 839] H. Liabilities and Injuries Incident to 
Supply and Use*+?—1. Injuries from Construction 
or Maintenance of Works. In constructing its works, 
a water company must use reasonable care under 
the cireumstances,*? taking greater precautions in 
places of potential danger,*+ and competent hy- 
draulic engineers should be consulted and their ad- 
vice followed.*® A water company is liable in dam- 
ages if its negligence in the construction or main- 
tenance of its dams and reservoirs permits the leak- 
age or escape of water so as to injure the property 
of others,*® or unlawfully diverts or abstracts water 
to which others are entitled,47 including subsurface 
water;4® and the company is also liable for the 
resulting injury where, in laying its mains and pipes, 
it is guilty of negligence in using dangerous ma- 
chinery,*® or in leaving dangerous apertures without 
proper protective devices whereby people are likely 
to be injured.5° Further, the company is liable for 
damage resulting from the bursting or leaking of 
underground pipes when the pipes were negligently 
constructed or laid, or the company has negligently 
failed to make repairs.54 If a water company sees 


supra §§ 162-221. 
Stone v. Providence Gas, etc., 


L.R.A.1918D 361. 

Estoppel to enforce liens generally 
see infra § 838. 

33. Rockford Savings & Loan 
Ass'n v. City of Rockford, (I11.) 185 
N.E. 623. 

34. Provident Institution for Sav- 
ings v. Jersey City, 5 S.Ct. 612, 113 
U.S. 506, 28 L.Ed. 1102; Vreeland v. 
Jersey City, 37 N.J.Eq. 574. 

35. Hudson Trust & Savings Inst. 
v. Carr-Curran Paper Mills Co., 43 A. 
418, 58 N.J.Eq. 59. 

86. Town of Ordway v. Kaiser, 9 P. 
(2d) 287, 90 Colo. 313. 


87. Rockford Savings & Loan 


Ass’n v. City of Rockford, (Ill.) 185 
N.E. 623. 

88. Rockford Savings & Loan 
Ass’n v. City of Rockford, supra. 

39. Grubb v. Weaver, 19 Pa.Co. 
609. 


40, Title Guarantee & Trust Co. v. 
Allen, 256 N.Y.S. 400, 142 Misc. 764. 


41. Rankin y. City of New York, 
130 N.Y.S. 427, 145 App.Div. 838 [aff 
98 N.E. 1114, 204 N.Y. 684]. 


42. Cross references: 

Contractual obligation between wa- 
ter company and municipality see 
supra §§ 682-736. 

Injuries for pollution of stream see 
supra §§ 116-161. 

Liability of municipal corporations 
for injuries resulting from munici- 
pal waterworks see Municipal Cor- 
porations § 1948. 

43. Public Service Co. of Colorado 

v. Williams, 270 P. 659, 84 Colo. 342. 


What constitutes ordinary care gen- 
erally see Negligence §§ 52-82. 


on a mountain side, in known slide 
areas, than in maintaining a ditch in 
plains. Public Service Co. of Colo- 
rado v. Williams, 270 P. 659, 84 Colo. 
342. 


45. ‘State Journal Printing Co. v. 
City of Madison, 134 N.W. 909, 148 
Wis. 396. 


46. Il]]—Kankakee Water Co. v. 
Reeves, 45 Ill.App. 285. 
Mass.—Kelly v. Inhabitants of 
Town of Winthrop, 107 N.E. 414, 219 
Mass. 471. 
Minn.—Bridgeman-Russell Co. v. 
City of Duluth, 197 N.W. 971, 158 


Minn. 509; Eiseinmenger v. Board 
of Water Com’rs, 47 N.W. 156, 44 
Minn. 457. 


N.Y.—Southard v. Brooklyn, 37 N. 
Yeo. ao6, fl Appbiv, <075; 


Tex.—Fnnis v. Lea 74 S.W. 585, 
32 Tex.Civ.App. 351 


Eng.—Rothes v. Kirkcaldy, ete., 
Waterworks Com’rs, 7 App.Cas. 694; 
Geddis v. Bann Reservoir Co., 3 App. 
Cas. 430; Blagrave v. Bristol Water- 
works Co., 1 H.&N. 369, 156 Reprint 
1245. 

47. Illinois, etc., Canal Com’rs v. 
Fast Peoria, 75 Ill.App. 450 [aff 53 N. 
E. 633, 179 Ill. 2141; Sumner v. Glo- 
versville, 71 N.Y.S. 1088, 35 Misc. 
523. 

[a] Rule applied.—Under a deed 
to the right of way for a city water 
supply pipe line, giving a right to re- 
pair the pipe line under the waters 
of a pond on the grantor’s land, the 
city was liable for damages from un- 
necessarily draining the pond entire- 
ly, if the pipe line could have been re- 
paired without draining all the waters 
and killing fish. Town of Jackson- 
ville v. Ragsdale, (Tex.Civ.App.) 202 


44, Public Service Co. of Colorado | S.W. 774. 


v. Williams, 270 P. 659, 84 Colo. 342. 


Diversion of water generally see 


Co., 18 Pa.Dist. 557. 


[al Tllustration.—An incorporated 
water company injuring its neigh- 
bor’s well or spring by reason of cut- 
ting off underground percolating wa- 
ters, which it obtains and uses for 
the purpose of increasing its water 
supply for its customers, even in the 
absence of negligence, is liable for 
the injuries caused thereby. Stone 
v.' Providence Gas, ete., Co., 13) Paz 
Dist, 557. 


49. St. Paul Water Co. v. Ware, 16 
Wall. (U.S.) 566, 21 L.Ed. 485. 


[a] Subcontractor.—Where an in- 
corporated company undertook to lay 
water pipesina city, expressly agree- 
ing that it would “protect all per- 
sons against damages by reason of 
excavations made by them in laying 
pipes, and to be responsible for all 
damages which may occur by reason 
of the neglect of their employés on 
the premises,’ it was held, on the 
company’s having let the work out 
to a subcontractor, thr ough the neg- 
ligence of Whose servants injury ac- 
crued to a person passing over the 
street, that the company could be 
properly sued for damages. St. Paul 
Water’ Con lya Ware; 16" Walle “(UES 
566, 21 L.Hd. 485. 


50. Meindersee v. Meyers, 205 P. 
1078, 188 Cal. 498; Strute v. South- 
wark, ete., Water Co., 53 JP. 424: 


51. Ala.—Decatur Water Works 
Co. v. Foster, 49 So. 759, 161 Ala. 
176; Birmingham Waterworks Co. y. 
Martini, 56 So. 830, 2 Ala.App. 652. 


Cal.—Yik Hon v. Spring Valley 
Water Works, 4 P. 666, 65 Cal. 619. 

Iowa.—City of Des Moines v. Des 
Moines Water Co., 175 N.W. 821, 188 
Iowa 24. 

Mo.—Stifel v. City of St. Louis, 181 
S.W.'577; McCord Rubber Co. v. St. 
Joseph Water Co., 8t S.W. 189, 181 


*By HAROLD J. GILBERT (§§ 839-849). 
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fit to use a protective device constructed by some 
one else, it thereby becomes responsible for struct- 
ural defects therein which are discoverable by due 
care,” and for the maintenance thereof in a rea- 
A water company is not 
lable for injuries which it had no reason to ap- 
prehend,°* and the fact that the company after- 
ward took measures to prevent other such accidents 
The water company 
is not hable for a mutual mistake in making repairs 
A water company is liable 
for injuries resulting from a combination of its neg- 
ligence and natural causes, provided the injury would 
not have occurred but for its negligence.** 
tion for injuries from an overflow of a standpipe, 
the fact that no such previous overflow had oceurred 
has been held not to exonerate the city from hability 


sonably safe condition.** 


is not proof of negligence.*® 


which causes injury.°® 


Mo. 678; Rice v. St. Louis, 65 S.W. 
1002, 165 Mo. 636. 

Ohio.—Cincinnati v. Renner, 33 
Ohio Cir.Ct. 189. 

Or.—Hsberg Gunst Cigar Co. v. 


Portland, 55 PB. 961, 34 Or. 282, 75 Am. 
S.R. 651, 48 L.R.A. 435. 


Pa.—Zimmer v. City of Philadel- 
phia, 57 Pa.Super. 20; Morgan v. Du- 
quesne Borough, 29 Pa.Super. 100. 


Tex.—Paris v. Tucker, (Civ.App.) 


Wash.—French _v. 
Light, etc., Co., 
257. 


Wis.—Sitate Journal Printing Co. v. 
City of Madison, 134 N.W. 909, 148 
Wis. 396. 


Eng.—Cattle v. Stockton Water- 
works Co., L.R. 10 Q.B. 453; Blyth v. 
Birmingham Waterworks Co., 11 
Exch. 781, 156 Reprint 1047; Green 
v. Chelsea Waterworks Co., 70 L.T. 
Rep.N.S. 547. 


[a] Discussion of rule.—‘‘The 
plaintiff contends, however, that the 
defendants are liable regardless of 
whether they were guilty of any neg- 
ligence directly causing the accident. 
This contention rests on the theory 
that one who brings into his premises 
anything that is liable to escape and 
liable to inflict injury on his neigh- 
bors, if it should escape, brings it 
there at his peril, and is responsible 
for any injury that it may cause. 

Whilst water so brought into a 
house cannot literally be said to have 
come in in the course of what might 
be called . ‘natural user’ of 
the premises, yet it is brought in by 
the method universally in use in cit- 
jes, and is not to be treated as an un- 
natural gathering of a dangerous 
agent. The law applicable to the cag- 
ing of ferocious animals is not appli- 
cable to water brought into a house 
by pipes in the usual manner.” Mc- 
Cord Rubber Co. v. St. Joseph Water 
Comsl Saws £89, 192, 193, 181 Mo; 678: 


[b] Rule applied.—A water com- 
pany, in this case a municipal cor- 
poration, is not liable for injuries re- 
ceived from falling on ice formed 
from a break in the water main, when 
the city was not negligent in the lay- 
ing of the pipe, and acted with rea- 
sonable promptness in repairing the 


93 


West Seattle 
97 BP. 60, 50 Wash. 


break. Cincinnati v. Renner, 33 Ohio 
(ombR Cis USO, 
[c] Landowners’ petition to city 


for elevation of street grade in which 
they bound themselves to employ the 
contractor who performed work for 
the city to fill in their property in the 
event that they decided to have prop- 
erty filled in did not estop the owner 


pe 


WATERS 


In an ac- 


Dams. 


of the property below the level of an 
elevated grade, and who did not have 
property filled in, from recovering 
from the city damage to property 
from water on a break in the water 
main. Rainier Heat & Power Co. v. 
City of Seattle, 193 P. 233, 113 Wash. 
95; 


52. Duteny v. Pennichuck Water 
Co., 146 A. 161, 84 N.H. 65. 


[a] Tllustration.—A water com- 
pany maintaining a hole in a cellar 
for a meter and using a covering con- 
structed by some one else became re- 
sponsible for discoverable structural 
defects therein. Duteny v. Penni- 
peek Water Co., 146 A. 161, 84 N.H. 
65. 


53. Duteny v. 
Co., supra. 


54. Smith v. City of Baton Rouge, 
119 So. $8, 9 La.App. 19; Philadelphia 
Ritz Carlton Co. v. City of Phila- 
delphia, 127 A. 843, 282 Pa. 301. 


[a] Bule applied.—(1) A water- 
works company having no reason to 
anticipate the death of a child as a 
result of drowning in an excavation 
made to repair a leak was not liable 
therefor. Smith v. City of Baton 
Rouge, 119 So. 98, 9 La.App. 19. (2) 
That a break in a water pipe might 
have been prevented by adopting a 
special method or device, not com- 
monly used by reasonably prudent 
persons under similar circumstances, 
does not prove negligence, the test of 
which, in methods, machinery, and 
appliances, is ordinarv usage of busi- 
ness. Philadelphia Ritz Carlton Co. 
v. City of Philadelphia, 127 A. 843, 282 
Pa. 301. 


{b] Guarding against frost.—Al- 
though a water company is not liable 
for the unforeseen results of an ex- 
traordinary frost, yet the company is 
bound to take reasonable care to pro- 
vide against the consequences of or- 
dinary frosts. Steggles v. New River 
Co., 11 Wkly.Rep. 234. 


55. Smith v. City of Baton Rouge, 
119 So. 98, 9 La-App, 19. 


[a] MTlustration.—That a water- 
works company after the death of a 
child in an excavation placed boards 
over the excavation was not proof of 
negligence. Smith v. City of Baton 
Rouge, 119 So. 98, 9 La.App. 19. 


56. People’s Nat. Bank v. Kenne- 
Loe Water Dist., 81 A. 866, 107 Me. 
542. 

fa] Illustration.—Even if defend- 
ant’s employees in repairing plain- 
tiffs automatic sprinkler system re- 
versed the valves in an indicator, so 
that the indicator showed that the 
water was on, instead of off, that does 


Pennichuck Water 


[§ 839 


from its overflow.*§ 


An irrigation district in furnishing a supply of 
water is to be governed by the same rules as to its 
liability for torts as those which control a municipal 
corporation®® and, where engaged in a construction 
project as a part of a plan for the conveyance and 
distribution of water, may be liable for the negligence 
of its agents in permitting water to escape into a 
tunnel resulting in the death of persons therein 
through drowning.®® 


Lateral service pipes. 
bound to repair private lateral service pipes,°? and 
it is not lable for defects in lateral service pipes 
which are inserted in the main street pipes by pri- 
vate individuals at their own cost and risk.®? 


A water company is not 


A water supply corporation is not liable 


not make defendant liable for en- 
hancement of plaintiff’s fire loss, re- 
sulting from the system failing to 
work, where, after the repairs were 
made, plaintiff made a test, and in ef- 
fect approved and accepted the work, 
any mistake being mutual. People’s 
Nat. Bank v. Kennebec Water Dist., 
81 A. 866, 107 Me. 542. 


57. Egelhoff v. Ogden City, 267 P. 
LOLL, Fi Utah: ot, 


58. Kelly v. Inhabitants of Town 
GE Ninth: 107 N.E. 414, 219 Mass. 


59. Morrison v. Smith Bros., 293 P. 
538, 211 Cal. 36. 


Liability of municipal corporation 
for torts see Municipal Corporations 
§§ 1700-2080. 

60. Morrison v. Smith Bros., 293 P. 
Soya hIMCalies os 


61. Josey v. Beaumont Water- 
cece Co., (Lex.Civ. Apps) (183, Sane 


62. Fisher v. St. Joseph Water Co., 
132 S.W. 288, 151 Mo.App. 530; Terry 
v. New York, 21 N.Y.Super. 504; Neal 
v. San Antonio Water Supply Co., 
(Tex.Civ.App.) 218 S.W. 35. But see 
City of Des Moines v. Des Moines 
Water “Co. 175° New.) 82t.= Lesitowea 
24 (holding that, although the prop- 
erty owner is required to be at the 
expense of making the connection be- 
tween the company’s main and the 
company’s meter, yet, when made and 
thus incorporated into the system of 
water distribution, it passes to all 
practical intents and purposes into 
the paramount control of the com- 
pany). 


[a] Rule applied.—A water com- 
pany is not liable for injury from a 
stop box belonging to a consumer. 
Fisher v. St. Joseph Water Co., 132 
S.W. 288, 151 Mo.App. 530. 


{b] Leak in private service pipe.— 
Where city employees, searching for 
a leak from which water came on 
plaintiff's premises, discovered it in 
his private service pipe, temporarily 
stopped it, and showed it to plaintiff, 
and left the excavation open, they 
were justified in assuming, when noti- 
fied by him to close the excavation, 
that he had, as was his duty, repaired 
the leak. Leonhardt v. New York, 
109 N.Y.S. 24 (holding further that 
even if the employees of the city, in 
filling the excavation made in discov- 
ering a leak in plaintiff's private serv- 
ice water pipe, negligently broke the 
pipe, plaintiff was guilty of con- 
tributory negligence in requesting 
it to be filled without repairing the 
leak, aS was his duty, after the city 
nee had temporarily stopped 
I 5 


For later cases, developments and changes in the law seo Annotations, same title and section number. 
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for damage resulting from the opening of the spill- 
way or flood gates on its dam during a storm of 
unprecedented violence, provided due care is used 
under the cireumstances.°* <A city, in erecting a 
dam for ™s reservoir, must use ordinary care in 
its construction so as to prevent its being swept 
away;°* but it will not be liable for damage result- 
ing from an act of God causing its dam to break 
thereby flooding the lands of lower owners.°° A 
flood, to constitute an act of God, must be so un- 
usual or unprecedented in character that it could not 
have been anticipated.®® 


Inspection. The duty of a water company to main- 
tain its instrumentalities implies the duty of inspec- 
tion at reasonable intervals;®" but it has been held 
that a water company is not required to maintain a 
patrol along all of its water pipes to prevent some 
person from unlawfully cutting off service pipes and 
plugging them up without permission.®& <A city 
cannot escape liability for failure to test its water 
mains by showing that a proper inspection would be 
expensive.®® A mere failure to inspect the appli- 


ances of each consumer has been held not to con- 


stitute a waiver of a regulation requiring certain 
safety devices.?° 


Knowledge of defects or dangerous situation. A 
water company is bound to use due diligence in shut- 
ting off the water from a water main after it is 
notified that the main is broken and damage likely 
to result;71 but the failure of a water company, 


[ce] Service plug.—A leak in a wa- 
ter pipe under a sidewalk, originating 
in a plug extending one and one half 
inches from the maain, designed to 
permit a service pipe to be connected 


tious 
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breaking of the dam, and should be 
that care which a discreet and cau- 
individual would or 
use, if the whole risk and loss were 
to be his own exclusively. 
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after notice of a break in the water main, to shut 
off the flow of water for over an hour has been held 
not fo constitute negligence as a matter of law.” 
Knowledge of employees of defects in a water com- 
pany’s works has been held to be knowledge of the 
company.’® Where defendant was chargeable with 
knowledge of a dangerous situation created by its 
works, the fact that plaintiff was precipitated on it 
involuntarily, as a result of a loss of balance, is 
immaterial.*4 


Res ipsa loquitur. Invoking the rule res ipsa 
loquitur,*® it has been held that the breaking of 
a tank appurtenant to a waterworks system proves 
negligence in the absence of proof that such was 
caused by the wrongful act of a third person or an 
act of God;*® and where a water main was under 
great pressure, the mere fact that it broke has been 
held to be of itself evidence of want of care in main- 
taining it.77 

Statutes, franchises, and grants. Where a water 
company complies strictly with the statutes or ordi- 
nances regulating its fixtures and permanent ap- 
paratus in the streets, and keeps such fixtures in 
good repair, it is not lable for accidents to passers- 
by.78 However, if a city does not possess power 
itself to. obstruct streets by fire hydrants, it could 
not give a water company such power.’® Authority 
granted by franchise to place service pipes in side- 
walks does not excuse the water company for a neg- 
ligent construction of such service pipes.5° A right 


Rockland Water Co., 152 A. 534, 129 
Bee Me. 421. 

oug ° 71. Von Longerke v. City of New 
York, 134 N.Y.S. 832, 150 App.Div. 


Van Al-|98 [aff 105 N.E. 1101, 211 N.Y. 5581. 


with the main, but having no service 
pipe attached, was properly consid- 
ered as in the main, and the city 
could not escape liability on the 
ground that it was under no obliga- 
tion to take care of service pipes. 
Wimpfheimer vy. City of New York, 
171 N.Y.S. 701, 184 App.Div. 494. 


63. Deerpark Brewing Co. v. Port 
Jarvis Water Works Co., 114 N.Y.S. 
119, 129 App.Div. 420. 


[a] Mlustration.—A corporation 
supplying water to the inhabitants 
of a city maintained a reservoir along 
the line of a brook and constructed 
across the valley, through which the 
stream descended, an earth dam 
which was supplied with a spillway 
to regulate the supply of water in the 
reservoir. During an unprecedented 
rainfall the corporation lowered the 
spillway after the water had reached 
a stage threatening the destruction of 
the dam, but there was nothing to 
show that the corporation was not 
justified in maintaining the spillway, 
or that it was negligent in maintain- 
ing the dam, and there was no exces- 
sive removal of the boards of the 
spillway. Under these circumstances 
it was held that the corporation was 
not negligent, and was not liable for 
injuries occasioned to a lower owner 
along the brook in consequence of the 
lowering of the spillway. Deerpark 
Brewing Co. v. Port Jarvis Water 
Works Co., 114 N.Y.S. 119, 129 App. 
Div. 420. 


64. Maplewood Farm Co. v. City 
of Seattle, 153 P. 1061, 88 Wash. 634. 


[a] Degree of care which a city, 
owning a dam which was part of its 
waterworks system, must use in 
maintaining the dam must be in pro- 
portion to the nature and magnitude 
of the injury likely to result from the 


styne v. City of Amsterdam, 197 N.Y. 
S. 570, 119 Misc. 817 [aff 201 N.Y.S. 
954, 206 App.Div. 805]. 


65. Maplewood Farm Co. v. City 
of Seattle, 153 P. 1061, 88 Wash. 634. 


66. Maplewood Farm Co. v. City of 
Seattle, ‘supra. 


[a] Evidence held to show that 
the rainstorm during which the dam 
gave way, although heavy, was not 
so great or unusual that it could not 
have been reasonably foreseen, so 
that it cannot be termed an act of 
God. Van Alstyne v. City of Amster- 
dani. ONY Seon t1Or MISC r S17, 
[aff 201 N.Y.S. 954, 206 App.Div. 805]. 

67. City of Des Moines v. Des 
Moines Water Co., 175 N.W. 821, 188 
Iowa 24; Seattle Seed Co. v. City of 
Seattle, 160 P. 304, 93 Wash. 697; Im- 
perial Candy Co. v. City of Seattle, 
160 P. 303, 93 Wash. 145. 


68. Wimpfheimer v. City of New 
pee 171 N.Y.S. 701, 184 App.Div. 

69. Haas v. City of New York, 176 
N.y.S, 483, 107% Mise. 427 att. 179 5N- 
Y.S. 924, 190 App.Div. 939]. 


[a] TIllustration.—A city cannot 
escape liability to property owners 
for damages to premises by inflow of 
water from a break in a water main, 
when the full pressure, from a new 
aqueduct was turned on, by showing 
the proper way of finding out wheth- 
er the mains’ were strong enough 
(that is, to dig up all the city streets 
and test the pipes) would have been 
more expensive than the way actu- 
ally adepted, which was simply to 
turn on the water, increasing the 
pressure. Haas v. City of New York, 
176 N.Y.S..433, 107 Mise. 427 [aff 179 
N.Y.S. 924, 190 App.Div. 939]. 


70. De Rochemont vy. Camden &!P. 735, 41 Idaho 268; 


72. Monomoy Co. v. City of N 
Mork dso? Noyes. 4389. sf a 


73. Duteny v. Pennichuck Wat 
Co., 146 A. 161, 84 N.H. 65. i 


[a] Illustration. — Knowledge 
chargeable to meter readers of a de- 
fective cover over the hole contain- 
ing the meter was knowledge of the 
water’ company. Duteny v. Penni- 
ena cls Water Co., 146 A. 161, 84 N.H. 


74 Duteny v. 
Co., supra. 


75. Generally see Negligenc 
768—786. , c ts 


76. Jackson v. City of Parkers- 
burg, 81 S.E. 559, 74 W.Va. 37; Wi- 
gal v. City of Parkersburg, 81 S.E. 
558, 74 W.Va. 36; Wigal v. City of 
Parkersburg, 81 S.E. 554, 74 W.Va. 
25, 52 L.R.A.N.S. 465. 


77. Rainier Heat & Power Co. v. 
Be of Seattle, 193 P. 233, 113 Wash. 


Pennichuck Water 


78. Chapman v. Fylde Waterworks 
Co., [1894] 2 Q.B. 599; Moore v. Lam- 
beth Waterworks Co., 17 Q.B.D. 462. 


79. Decatur Waterworks Co. v. 
Foster, 49 So. 759, 161 Ala. 176. 


[a] MIlustration.—Since a city was 
not entitled negligently to erect a 
water plug in the street so as to en- 
danger travelers, it could not give 
a water company such power and 
the maintenance of the water plug 
in such dangerous position by the 
city’s acquiescence, or command 
would not relieve the company from 
liability for resulting injuries. Deca- 
tur Waterworks Co. v. Foster, 49 So. 


759, 161 Ala. 176. 
80. Osier v. Consumers’ Co., 239 


City of Des 
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to place hydrants in the streets gives the water com- 
pany no right to use them in such a manner as to 
impede travel,*! or to imperil the safety of those 
passing over the street.*? 


Contributory negligence. Plaintiff is not required 
to have acted with absolute wisdom,** but only to 
have exercised that care which a man of ordinary 
prudence would have exercised when so placed;** 
but he must not be guilty of contributory negli- 
gence.®® 


Failure to prosecute. The failure of the city to 
prosecute plaintiff for a failure in install sufficient 
cellar drains, as required by ordinance, has been 
held not to affect the situation, when plaintiff’s in- 
jury was caused solely by such failure.*® 


Duty to turn off water. A water company has 
been held to be under a duty to turn off the water 
from a consumer’s house when requested, it being 
customary for the company to do so in the particular 
loeality.87 However, it has been held that a con- 
sumer of, water cannot recover against a water com- 
pany for damages occasioned by the company’s breach 
of an alleged contract to shut off the supply of 
water at the property line where a consideration is 
not shown for the promise of defendant to do go.8* 


Adjacent owners. In the absence of negligence, 


Moines v. Des Moines Water Co., 175 )6 Newfoundl. 11. 
N.W. 821, 188 Iowa 24. 
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a consumer is not liable for injuries caused to an 
adjacent owner for injuries caused by a leak in his 
service pipe.*® A consumer who negligently allows 
water to run onto an adjoining Jandowner’s property 
is hable for damages resulting,®?® and the fact that 
it seeped through the foundation of plaintiff’s build- 
ing makes no difference.®? 


[§ 840] 2. Insufficiency of Supply or Pressure— 
a. Liability in General. Either a municipality or 
a private citizen having a definite contract with a 
water company for a supply of water may maintain 
an action for damages resulting from the failure 
or insufficiency of the supply,°? unless caused by 
unavoidable accident without: the company’s negli- 
gence or fault;9* but its liability is only such as is 
ereated by the contract.°4 A water consumer’s 
agreement to claim no damage because of stoppage 
of flow from an accident, or necessary repairs, ap- 
plies only where the stoppage is necessary and rea- 
sonable.®® A consumer’s failure to use an ordinary 
safety device, prescribed by the rules of the com- 
pany, on his own piping has been held to constitute 
such negligence on his part as to deprive him of his 
right to recover for a wrongful temporary cutting 
off of the water supply.°* A consumer cannot re- 
cover for an insufficient supply of water when the 
damage is caused by an insufficient fire-fighting sys- 


charges for three months, breached 
its contract by shutting off the water 


[§§ 839-840 


81. Topeka Water Co. v. Whiting, 
50 P. 877, 58 Kan. 639, 39 L.R.A. 90. 


82. Topeka Water Co. v. Whiting, 
supra. 


838. Woodie v. Town of North 
Wilkesboro, 74 S.E. 924, 159 N.C. 
3D8. 

84. Woodie v. Town of North 


Wilkesboro, supra. 2 

85. See cases infra this note. 

[a] Contributory negligence held 
not to be shown.—(1) The owner of a 
warehouse which was flooded when 
the city closed the wrong valve lead- 
ing to a sprinkler system was not 
guilty of contributory negligence. 
City of Richmond y. Virginia Bonded 
Warehouse Corporation, 138 S.E. 503, 
148 Va. 60, 54 A.L.R. 1485. (2) Main- 
tenance of a heat.and power plant at 
a level of thirty feet below the street 
grades was not contributory negli- 
gence precluding the power company 
from recovering damages from water 
on the bursting of a water main, since 
the company was not required to an- 
ticipate danger from such source, 
Rainier Heat & Power Co. v. City of 
Seattle, 193 BP. 233, 113 Wash. 95. 
(3) Under an ordinance forbidding 
the use of a basement of a building 
without a drain, not forbidding a ten- 
ant’s use of such basement, a tenant 
storing his property in such basement 
was not guilty of negligence prevent- 
ing his recovery for damages from 
flooding by the breaking of a water 
main. Seattle Seed Co. v. City of Se- 
attle, 160 P. 304, 983 Wash. 697; Im- 
Dermal Candy COs SVs Clyne OL a Se 
attle, #160). 303, 93 Wash.) 145. 
(4) A failure to have a stopcock in- 
side the house is not contributory 
negligence as a matter of law. Emer- 
son v. General Water Co., 6 New- 
foundl. 11. 


86. Hub Clothing Co. v. City of Se- 
attle, 201 P. 6, 117 Wash. 251. 


87. Emerson y. General Water Co., 


88. Frankfort Waterworks Co. v. 
Meee 175 N.E. 140, 92 Ind.App. 
680. 


89. Schindler v. Standard Oil Co. 
ge Indiana, 232 S.W. 735, 207 Mo.App. 
0. 


90. Woodruff v. Oleite Corporation, 
192 N.Y.S. 189, 199 App.Div. 772. 


91. Woodruff v. Oleite Corpora- 
tion, supra. 

[a] Beason for rule.—The adjoin- 
ing landowner was not required to 
make his walls waterproof to guard 
against an unlawful trespass on his 
premises by a neighbor, or to prevent 
damage from a negligent act of the 
neighbor which was not reasonably 
to be apprehended. Woodruff v. 
Oleite Corporation, 192 N.Y.S. 189, 199 
App.Div. 772. 


92. Ark.—Jones House Furnishing 
Co. v. Arkansas Water Co., 166 S.W. 
557, 112 Ark. 425, 52 L.R.A.N.S. 402. 

Ky.—Lexington Hydraulic, ete., Co. 
v. Oots, 84 S.W. 774, 86 S.W. 684, 119 
LEG ES PAE VG PRB QI 


Me.—Woodward v. Livermore Falls 
Water Dist., 100 A. 317, 116 Me. 86, 
L.R.A.1917D 678. 


Miss.—Jackson v. Anderson, 51 So. 
S965. 9% Missio1. 


Mo.—Houck vy. Cape Girardeau Wa- 
terworks, etc., Co.,-(App.) 114 S.W. 
1099. 


N.Y.—Whitehouse v. Staten Island 
Water Supply Co., 91 N.Y.S. 544, 101 
App.Div. 112. 


See Ukiah City v. Ukiah Water, 
CLCGPCOly, HO ub clewlaa Calnuk(os O00 
Am.S.R. 107, 64 L.R.A. 231 (recogniz- 
ing the rule, but holding that a more 
definite eontract than mere evidence 
showing an accepted service for gen- 
eral fire purposes was needed to es- 
tablish such liability). 


[a] Shutting off water.—A water 
company, engaged in furnishing wa- 
ter for reward to the public of a city, 
which, after plaintiff had duly paid its 


preventing a recovery, 


from plaintiff's residence, was liable 
in damages. Alabama Water Co. v. 
Barnes, 82 So. 115, 203 Ala. 101. 


93. Springfield F. & M. Ins. Co. vy. 
Graves County Water, etc., Co., 85 S. 
W. 205, 120 Ky. 40, 27 Ky.L. 420; Bl 
Reno v. Hl Reno Water Co., 76 P. 126, 
14 Okl. 58; Brace v. Pennsylvania 
Water Co., 24 Pa.Super. 249; Indus- 
trial Dwellings Co. v. East London 
Waterworks, 58 J.P. 430. 


[a] Use of hydrant to extinguish 
another fire.—A plea that a fire plug 
was properly installed and that such 
fire plug was opened for the purpose 
of supplying water for extinguishing 
another fire is sufficient. Campbell v. 
East London Waterworks Co., 26 L.T. 
Rep.N.S. 475. 


[b] Waste of water by other con- 
sumers.—In an action by a consumer 
against a water company for breach 
of a contract to supply water, the 
fact that the weather had been ex- 
cessively cold and the company un- 
able to maintain its usual pressure 
because other consumers left their 
water taps open to prevent freezing 
is no defense, especially where the 
company had a regulation prohibiting 
such waste but had not enforced it. 
Whitehouse yv. Staten Island Water 
Supply Co., 91 N.Y.S. 544, 101 App. 
Div. 112. é 


94 Jones House Furnishing Co. v. 
Arkansas Water Co., 166 S.W. 557, 
112 Ark. 425, 52 L.R.A.N.S. 402. 


95. Alabama Water Co. v. Wilson, 
107 So. 821, 214 Ala. 364. 


96. De Rochemont v. Camden & 
Rockland Water Co., 152 A. 534, 129 
Me. 421. 


[a] Tllustration.—A consumer’s 
failure to have a check valve on his 
water tank constituted negligence 
where water 
tank collapsed when the water com- 
pany shut off water in the main. De 
Rochemont vy. Camden & Rockland 
Water Co., 152 A. 534, 129 Me. 421. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 840-841] 


tem installed by himself,®? or by the city.°® 
ure to notify consumers that the water supply would 
be eut off temporarily has been held not to render 
the company hable for fires caused by gas heaters 
of which the water company had no notice.®? 


[§ 841] b. Losses by Fire. 


ficient. 


97. Planters’ Oil Mills v. Monroe 
Waterworks, etc., Co., 32 So. 376, 108 
tua 236. 


{a] MTlustration.—The owner of a 
mill cannot recover damages for fire 
loss on the ground of insufficient wa- 
ter supply where such insufficient wa- 
ter supply is caused by an insufficient 
sprinkler system installed by him in 
his mill which so reduces the pres- 
sure that the fire department cannot 
effectively fight the fire. Planters’ 
Oil Mills v. Monroe Waterworks, etc., 
Co., 32 So. 376, 108 La. 236. 


98. Larimore yv. Indianapolis Wa- 
ter Co., 151 N.B. 333, 197 Ind. 457. 


99. Brame vy. Jackson Light, ete., 


Co., 48 So. 728, 95 Miss. 26, 21 L.R.A. 


City of 
(Tex. Civ. 


N.S. 468, 20 Ann.Cas. 1293; 
Wichita Falls v. Swartz, 
App.) 57 S.W.(2d) 236. : 


[a] Mlustrationw—Where a water 
company, which, under its contract 
with a city to supply water, obligat- 
ed itself to keep the hydrants in re- 
pair, and had the right to cut off the 
water flow to make repairs, cut off 
the water supply for thirty minutes 
to repair a hydrant without notifying 
a patron who had installed a gas heat- 
er, highly dangerous if left burning 
after the water supply ceased, of the 
installation of which the company 
was unaware, it was held that the 
failure of the company to notify the 
patron of the cutting off of the water 
supply was not actionable negligence. 
Brame v. Jackson Light, etc., Co., 48 
So. 728, 95° Miss: 26, 21 L.-R.A.N:S. 
468, 20 Ann.Cas.1293. 

1. Jones House Furnishing Co. v. 
Arkansas Water Co., 166 S.W. 557, 
112 Ark. 425, 52 L.R.A.N.S. 402; Bu- 
chanan, etc., Lumber Co. v. East Jer- 
sey Coast Water Co.} 59 A. 31, 71 N. 
J.Law 350. 

2. Ariz. Warren Co. 
150 P. 238, 17 Ariz. 252. 


Cal.—Ukiah City v. Ukiah Water, 


v. Hanson, 


Cte OOM Tombs 1 Uap La2nCale L738, 2100 
Am.S.R. 107, 64 L.R.A. 231. 
Me.—Milford v. Bangor R., etc, 


Co., 71 A. 759, 104 Me. 233, 30 L.R.A. 
N.S. 581. 

N.J.—Knappmann Whiting Co. v. 
Middlesex Water Co., 45 A. 692, 64 
N.J.Law 240, 81 Am.S.R. 467, 49 L.R. 
A. 572. 

N.C.—Jones v. Durham Water Co., 
50 S.E. 769, 138 N.C. 383. 

$.c.—Anerum v. Camden ‘Water, 
etcl, Co:, 64 S.E. 151, 82 S.C. 284, 21 
L.R.A.N.S. 1029. 

Tenn.—Harris & Cole Bros. v. Co- 
lumbia Water, etc., Co., 85 S.W. 897, 
114 Tenn. 328. 

Tex.—Dublin Electric & Gas Co. v. 
Thompson, (Civ.App.) 166 S.W. 113. 

[a] “For all purposes.”—A con- 
tract to furnish water at sixty pounds 
pressure “for all purposes for which 


A water company 
may bind itself by contract to furnish at all times 
a sufficient supply of water for protection against 
fires, in which ease, in the absence of a provision 
to the contrary in the contract,' it is liable for prop- 
erty destroyed by a conflagration which could have 
been extinguished if the water supply had been suf- 
When the duty violated by the water com- 
pany was created solely by contract, a cause of 
action arising out of such violation is limited strictly 
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A fail- 
with them.* 


(Oniige 


as agreed.® 


water may be needed or used” impos- 
es a duty on the water company to 
furnish water at such pressure, and it 
is liable for loss resulting from a 
failure to do so. New Orleans, etc., 
R. Co. v. Meridian Waterworks Co., 
{2 221, 18 CCA. 519. 

[b] Contract with tenant.—A re- 
covery for loss by fire cannot be had 
by the owner of the property on a 
contract between his tenant and the 
water company to keep the building 
supplied with water for ‘domestic, 
sanitary and fire purposes.” Nichol 
v. Huntington Water Co., 44 S.E. 290, 
53 W.Va. 348. 

[c] Contract held not to be for 
fire protection.Where defendant’s 
predecessor water company granted 


-a privilege to plaintiff's predecessor 


to erect on its premises fire hydrants 
to be supplied by water from _ the 
mains of such water company, plain- 
tiff's predecessor agreeing not to use 
any water therefrom except for the 
extinguishment of fire which might 
break out in the building, and to pay 
such an amount as should be agreed 
on by the parties, and such contract 
was assumed by defendant, it did not 
impose on the water company a con- 
tract obligation to supply water to 
plaintiff’s premises for fire protection. 
Niehaus Bros. Co. v. Contra Costa 
Water Gol, 113 PP. 375, 1159 ‘Cak 
36 L.R.A.N.S. 1045. 


3. City of Wichita Falls v. Swartz, 
(Tex.Civ.App.) 57 S.W.(2da) 236. 


4. Bessemer Waterworks v. Mur- 
phy, 60 So. 533, 6 Ala.App. 603. 


5. Collier v. Newport Water, Light 
& Power Co., 139 S.W. 635, 100 Ark. 47, 
Ann.Cas.1913D 458; H.R. Moch Co. v. 
Rensselaer Water Co., 159 N.H. 896, 
2a NY 160. 


Recognition of property owner’s 
right of action see infra text and 
notes 6-10. : 


6. U.S.—German Alliance Ins. Co. 
v. Home Water Supply Co., 174 F. 764, 
99 C.C.A. 258, 42 L.R.A.N.S. 1005 [cert 
gr 30 S.Ct. 693, 217 U.S. 602, 54 L.Ed. 
SOSMath Sons Coc ese OMe a cOn Dilinle. 
Ed. 195, 42 L.R.A.N.S. 1000]; Metro- 
politan Trust Co. v. Topeka Water 
Co., 132 F. 702; Boston Safe-Deposit 
etc., Co. y. Salem Water Co., 94 F. 
238. 

Ala.—Ellis v. Birmingham Water- 
works Co., 65 So. 805, 187 Ala. 552; 
Lovejoy v. Bessemer Waterworks Co., 
41 So. 76, 146 Ala. 374, 6 L.R.A.N.S. 
429, 9 Ann.Cas. 1068. 


Ark.—Jones House Furnishing Co. 
v. Arkansas Water Co., 166 S.W. 557, 
112 Ark. 425, 52 L.R.A.N.S. 402; Col- 
lier v. Newport Water, Light & Pow- 
ev Co., 139 S.W. 635, 100 Ark. 47, Ann. 
Cas.1913D 458. 

Cal.—Niehaus Bros. Co. vy. Contra 
Costa Water Co., 113° P: 375, 159° Cal’ 


305, 
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to the parties to such contract and those in privity 
A breach of a contract to furnish water 
for domestic purposes would not call for damages 
caused to the house by fire while the water was cut 
According to the weight of authority,’ a 
contract between a municipal corporation and a wa- 
ter company by which the latter undertakes to sup- 
ply the city with water in sufficient quantities and 
pressure for extinguishing fires does 
private consumer who pays water rents a right of 
action against the company if his property is de- 
stroyed by a fire which could have been extinguished 
but for the failure of the company to supply water 
Under this rule liability for fire loss 
due to an insufficient supply of water can arise only 


not give a 


305, 36 L.R.A.N.S. 1045; 
Vv. Ukiah Water, etc:, Co, 15 Pai Uns; 
142 Cal. 173, 100 Am.S.R. 107, 64 L.R. 
A. 231; Luning Mineral Products Co. 
v. Hast Bay Water Co., 232 P. 721, 70 
Cal.App. 94. 


Conn.—Prindle v. Sharon Water 
Co., 134 A. 807, 105 Conn. 151; Nick- 
erson v. Bridgeport Hydraulic Co., 46 
Conn. 24, 33 Am.R. 1. 


Ga.—Holloway v. Macon Gas Light, 
eter C050 64 1S. 3830), 132) Ga. Shines 
S.E. 574, 6 Ga.App. 112; Fowler v. 
Athens City Water Works Co., 9 S.E. 
673, 83 Ga. 219, 20 Am.S.R. 313; Gnann 
v. Coastal Public Service Co., 160 S.E. 


Ukiah City 


807, 44 Ga.App. 217; Thompson v. 
Town of Calhoun, 93 S.E. 72, 20 Ga. 
App. 297. 


Idaho.—Bush y. Artesian Hot, etc., 
Water Co., 43 P. 69, 4 Idaho 618, 95 
Am.S.R. 161. 


Ill.— Rostad vy. Chicago Suburban 
Water & Light Co., 163 Ill.App. 63; 
Galena v. Galena Water Co., 132 Tl. 
App. 332 [aff 82 N.E. 421, 229 TH. 128]; 
Peck v. Sterling Water Co. 11S er: 
App. 533. 


Iowa.—Becker v. Keokuk Water 
Works, 44 N.W. 694, 79 Iowa 419, 18 - 
Am.8.R. 377; Davis v. Clinton Water 
Works Co., 6 N.W. 126, 54 Iowa 59, 
37 Am.R. 185. 


Kan.—Mott v. Cherryvale Water, 
ete, Co5.28 PP. 989, 48) Kan. 12°53 0eAme: 
Saks  26¥e Lo) Dadk. Aces tbe 


La.—Allen, ete., Mfg. Co. v. Shreve- 
port Waterworks Co., 37 So. 980, 113 
Late 1091, 104 Am.S.R. 525, 68 L.R.A. 


Mea—Hone v. Presque Isle Water 
Aco Hs 769, 104 Me. 217, 21 L.R.A.N. 
Ss. i 


Mich.—Anderson v. Iron Mountain 
Pe On, 196 N.W. 357, 225 Mich. 


Miss.—Wilkinson vy. Jackson Light, 
etc., Co., 28 So. 877, 78 Miss. 389. 


Mo.—Howsmon y. Trenton Water 
Co., 24 S.W. 784, 119 Mo. 304, 41 Am. 
S.R. 654, 23 L.R.A. 146; Zweingard v. 
Birdseye, 57 Mo.App. 462; Houck vy. 
Cape Girardeau Waterworks, ete. Cor, 
(App.) 114 S.W. 1099; Pheenix Ins. 
Co. v. Trenton Water Co., 42 Mo.App. 
118. See Forgey v. Macon Telephone 
Co., 237 S.W. 792, 291 Mo. 539, 19 A.L. 
R. 1413 (dictum). 


Neb.—Eaton v. Fairbury Water- 
Works Co., 56 N.W. 201, 37 Neb. 546, 
40 Am.S.R. 510, 21 L.R.A. 653. 


Nev.—Ferris v. Carson Water Co., 
16 Nev. 44, 40 Am.R. 485 


N.J.—Baum v. Somerville Water 
Co., 87 A. 140, 84 N.J.Law 611, 46 L.R. 
A.N.S. 966; Hall v. Passaic Water 
Co., 85 A. 349, 83 N.J.Law 771, 43 L.R. 
A.N.S. 750; Atlas Finishing Co. y.. 
Hackensack Water Co., 163 A. 20, 10 
N.J.Mise. 1197. 
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from express contract,’ and eannot arise from im- 
Tn some jurisdictions following this rule, 
where a municipal corporation enters into a contract 
with a company to supply water for the extinguish- 
ment of fires, such contract being entered into for 
general purposes and for the benefit of all its in- 
habitants and no protection to any specific property 


plication.* 


N.M.—Braden vy. Water Supply Co. 
of Albuquerque, 135 P. 81, 18 N.M. 
Le. 

N.Y.—H. R. Moch Co. v. Rensselaer 
Water Co., 159 N.E. 896, 247 N.Y. 160, 
62 A.L.R. 1199; Springfield F. & M. 
Ins. Co. v. Keeseville, 42 N.E. 405, 148 
N.Y. 46, 51 Am.S.R. 667, 30 L.R.A. 660; 
Smith v. Great South Bay Water Co., 
81 N.Y.S. 812, 82 App.Div. 427; Wain- 
wright v. Queens County Water Co., 
28 Neves.) 987, 78 Hun: 146. 


Chio..—Blunk v. Dennison Water 
Supply Co., 73 N.E. 210, 71 Ohio St. 
250, 2 Ann.Cas. 852; Akron Water 
Works Co. v. Brownless, 10 Ohio Cir. 
Wun o20,.), Ohio CiriDeex le 

Okl.—Lutz v. Talequah Water Co., 
108) 128) 129 Ol. 171, 36°. R.AN-S. 
568. 

Pa.—Thompson v. Springfield Wa- 
ter Co., 64 A. 521, 215 Pa. 275, 7 Ann. 
Cas. 473; Beck v. Kittanning Water 
Con 11 ACh 300, 8 Par Gas. 82378" Stone 
v. Uniontown Water Co., 4 Pa.Dist. 
431. 

S.c.—Anerum v. Camden, Water, 
ete, Co., 64 S.H. 151, 82 S.C. 284, 21 
L.R.A.N.S. 1029; Cooke v. Paris Moun- 
tain Water Co., 64 S!H. 157, 82) S:C. 
235. 

Tenn.—Tipton v. Sparta Water Co., 
57 S.W.(2d) 793, 165 Tenn. 647; Fos- 
ter v. Lookout Water Co., 3 Lea 42. 

Tex.—House v. Houston Water- 
works Co., 31 S.W. 179, 88 Tex. 233, 
28 L.R.A. 532; Simpson v. Texas Pub- 
lic Service Co., (Civ.App.) 236 S.W. 
238; Dublin Electric & Gas Co. v. 
Thompson, (Civ.App.) 166 S.W. i113; 
Greenville Water Co. v. Beckham, 118 
S.W. 889, 55 Tex.Civ.App. 87 [motion 
gr (Civ.App.) 121 S.W. 709]. 

W.Va.—Nichol v. Huntington Wa- 
ter Co., 44 S.B. 290, 53 W.Va. 348. 


Wis.—Highway Trailer Co. _ v. 
Janesville Electric Co., 204 N.W. 773, 
187 Wis. 161. 

Eng.—kKyffin v. East London Water- 
works Co., [1896] 1 Q.B. 446; Atkin- 
sen v. Newcastle, ete., Waterworks 
Co., 2 Ex.D. 441. 

Can.—Belanger v. Montreal Water, 
etc., Co., 50 Can.S.C. 356 [aff 22 Que. 
K.B. 487]. 

Ont.—Cunningham v. Furniss, 4 U. 
CCP. bile. 

Que.—Quesnel v. Emard and City of 
Montreal; Cote v. Hmard and City of 
Montreal, 8 Dom.L.R. 537. 


[a] Beasons for rule.—(1) “The 
city, in exercise of its lawful author- 
ity to protect the property of the peo- 
ple, may cause water to be supplied 
for extinguishing fires and for other 
objects demanded by the wants of the 
people. In the exercise of this au- 
thority it contracts with defendant to 
supply the water demanded for these 
purposes. The plaintiff received 
benefits from the water thus supplied 
in common with all the people of the 
city. These benefits she receives just 
as she does other benefits from the 
municipal government, as the benefits 
enjoyed on account of improved 
streets, peace and order enforced by 
police regulations, and the like. It 
cannot be claimed that the agents or 
officers of the city employed by the 


WATERS 


municipal government to supply wa- 
ter, improve the streets, or maintain 
good order, are liable to a citizen for 
loss or damages sustained by reason 


of the failure to perform their duties’ 


and obligations in this respect. They 
are employed by the city, and respon- 
sible alone to the city. The people 
must trust to the municipal govern- 
ment to enforce the discharge of du- 
ties and obligations by the officers and 
agents of that government.” Davis 
v. Clinton Water Works Co., 6 N.W. 
126, 127, 54 Iowa 59, 37 Am.R. 185. 
(2) “But the proposition advanced 
by the plaintiffs would require water 
companies to assume, to some extent, 
the responsibility of insurers, and it 
does not satisfactorily appear that 
such a doctrine would be ‘more in har- 
mony with considerations of public 
policy, or more consonant with rea- 
son and justice, than the established 
rule. Ample opportunities are al- 
ready afforded for all property own- 
ers to obtain insurance against losses 
by fire, and the assumption of such 
risks by water companies, even in a 
modified degree, would result in dou- 
ble insurance and largely increase 
water rates. Furthermore, capital 
would not readily seek investments in 
enterprises involving a public service 
exposed to incalculable hazards and 
constant litigation. In the practical 
administration of the law the estab- 


lished rule has not been found the: 


cause of extraordinary hardships or 
the occasion for exceptional com- 
plaints.”” Hone v. Presque Isle Water 
Co., 71 A. 769, 775, 104 Me. 217, 21 Th. 
R.A.N.S. 1021. 


[b] Stand-by service. — A public 
utility furnishing water to a mnu- 
nicipality is not required to furnish it 
for a particular purpose, and is not 
liable to an inhabitant for fire loss 
from inadequacy of supply. although 
it has collected a watér rental for 
“stand-by service.’ Luning Mineral 
Products Co. v. Hast Bay Water Co., 
Qa2ne. tak, 70) CaleAppey 194. 


[c] Defective fire hydrant.—A pri- 
vate individual cannot hold a water 
company liable on its contract with 
the city to furnish water for fire fight- 
ing purposes for losses caused by in- 
ability to obtain water due to a de- 
fective fire hydrant. Allen, ete., Mfg. 
Co. v. Shreveport Waterworks Co., 37 
So. 280) L135 Ian Oot 104. Am. Sire 
525, 68 L.R.A. 650, 


[ad] In Indiana (1) the rule as stat- 
ed in the text is followed. Larimore 
v. Indianapolis Water Co., 151 N.BE. 
3338, 197 Ind. 457; Trustees of Jennie 
De Pauw Memorial Methodist Enisco- 
pal Church y. New Albany Water- 


works, 140 N.E. 540, 193 Ind. 368, 27° 


A.L.R. 1274; Fitch v. Seymour Water 
Co., 37 N.E. 982, 139 Ind. 214, 47 Am. 
S.R. 258, (2) The requirement of 
Pub. Serv. Act § 7, that public: util- 
ities shall furnish reasonably ade- 
quate service and facilities, was in- 
tended by the legislature merely as a 
reénactment of the common-law rule, 
and does not impose on a water works 
company liability to an individual for 
damages from fire resuiting from an 
insufficient water supply. Trustees 
of Jennie De Pauw Memorial Method- 
ist Episcopal Church v. New Albany 


not be extinguished because of 
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is contemplated, the relation of the water company 
is not different as to the property of the municipality 
from the relation of any of its citizens to such com- 
pany,® and it cannot recover for the loss of its 
property from the failure of the water company to 
furnish an adequate supply of water as provided for 
in such contract.?° 


A taxpayer does not gain a 


Waterworks, supra. 
Serv. Act § 116, making a public util- 
ity which does any unlawful act or 
omits any act required liable to a per- 
son injured thereby, the term “in- 
jured’’ means one who has suffered a 
legal or actionable wrong, and re- 
quires not only that the person shall 
suffer damages, but that such darn- 
agzes were occasioned by some person 
who is legally answerable for having 
caused thém; and therefore that sec- 
tion does not entitle a property owner 


to recover from a waterworks com-~ 


pany damages from a fire which could 
in- 
sufficient water supply. ‘Trustees of 
Jennie De Pauw Memorial Methodist 
Episcopal Church v. New Albany Wa- 
terworks, supra, 


fe] In Wisconsin (1) the rule as 
stated in the text is followed. High- 
way Trailer Co. v. Janesville Electric 
Co., 190 N.W. 110, 178 Wis. 340, 27 A. 
L.R. 1268; Concordia Fire Ins. Co. v. 
Simmons Co., 168 N.W. 199, 167 Wis. 
541; Krom v. Antigo Gas Co., 140 N. 
W. 41, 143 N.W. 163, 154 Wis. 528; 
Britton v. Green Bay, etc., Water- 
works Co., 51 N.W. 84, 81 Wis. 48, 29 
Am.S.R. 856. (2) St. (1911) § 1797m- 
93, providing treble damages for vio- 
lations of § 1797m1 et seq, creates 
no new liability except as to the 
amount of damages, and therefore not 
to render a water company liable to 
a private citizen for failure to furnish 
reasonably adequate fire protection. 
Krom vy. Antigo Gas Co., supra. 


7. Niehaus Bros. €o. v. Contra 
Costa Water Co., 113 P. 375, 159 Cal. 
305, 36 L.R,A.N.S. 1045; Atlas Finish- 
ing Co. v. Hackensack Water Co., 163 
A. 20, 10 N.J.Mise. 1197. 


[a] Rule applied.—A municipal 
corporation, by a contract with a wa- 
ter company, had no_ authority 
arbitrarily to impose on the company 
a liability for the destruction of the 
property of a private citizen because 
of inadequae water supply by merely 
fixing an ordinance rate for hydrants 
which the citizen may install on his 
premises. Niehaus Bros. Co. vy. Contra 
Costa Water Co., 113 RB. 375, 159 Cal. 
305, 36 L.R.AN.S. 1045. 


8. Atlas Finishing Co. v. Hacken- 
AS Water Co., 163 A. 20, 10 N.J.Misc. 


[a] Rule applied.—A public water 
supply company, by permitting plain- 
tiff to connect its hydrants with its 
mains, and thereby conduct water on- 
to its premises and to use the same for 
fire purposes at rates fixed by ordi- 
nanee, did not obligate the water com- 
pany to furnish water constantly 
avaHable at the hydrants on plain- 
tiff's premises for the extinguishment 
of fires.. Niehaus Bros. Co. vy. Contra 
Costa Water Co., 113 P. 375, 159 Cal. 
305, 36 L.R.A.N.S. 1045. : 


9. Ukiah City v. Ukiah Water, etc., 
Co., 75 P. 773, M2 Cal. 173, 100 Am.S. 
R. 107, 64 L.R.A. 231; Milford v. Ban- 
gor R., ete, C€o., 76 .A. 696, 106 sMie: 
ae 30 L.R.A.N.S. 526, 20° Ann.Cas. 


10. Ukiah City v. Ukiah Water, 
ete. miCow so) De aioe a Ca lai ooeOe 
Am.S.R. 107, 64 L.R.A. 231; Milford 
v. Bangor R., etc., Co., 76 A. 696, 106 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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right of action as a third party beneficiary to the 
contract between the city and the water company. 
engaging in the publie water supply business 


roe e 


has been held not to be a “dangerous calling 
to impose such a duty on the persons or corporation 
so doing as to subject them to liability to property 
owners for damages caused by mere nonfeasance.'? 
A water company’s violation of a statutory duty to 
furnish an adequate supply has been held not to 
authorize an action by an individual consumer for 
fire loss resulting from an inadequate supply.** 


Elsewhere it is held that the water company is lia- 
ble to the property owner for failure to supply 
although its con- 
tract to do so is with the municipal corporation.'* 
However, there can be no recovery against the com- 
pany where it appears that the apparatus of the fire 
department was insufficient for the quantity and 


suificient water for fire fighting, 


force of water actually supplied.'® 


Me. 316, 30 L.R.A.N.S. 
Cas. 622. 

11.. German Alliance Ins. Co. v. 
Home Water Supply Co., 33 S.Ct. 32, 
226 U.S. 220, 57 L.Hd: 195, 42 L.R.A- 
N.S. 1000. [aff 174. F. 764, 99. C.C.A. 


526, 20 Ann. 


258]; Prindle v. Sharon .Water Co., 
134 A. 807, 105 Conn, 151. 
[a] Rcason for rule—‘“‘In many 


jurisdictions a third person may now 
sue for the breach of a contract made 
for his benefit. The rule as to when 
this can be done varies in the differ- 
ent States. In some he must be the 
sole beneficiary. In others it must ap- 
pear that one of the parties owed 
him a debt or duty, creating the 
privity, necessary to enable him to 
hold the promisor liable. Others 
make further conditions. But even 
where the right is most liberally 
granted it is recognized as an excep- 
tion to the general principle, which 
proceeds on the legal and natural pre- 
sumption, that a contract is only in- 
tended for the benefit of those who 
made it. Before a stranger can avail 
himself of the exceptional privilege 
of suing for' a breach of an agree- 
ment, to which he is not a party, he 
must at least show that it was in- 
tended for his direct benefit. . 

The interest which each taxpayer had 
therein [in the contract to furnish 
water] was indirect—that incidental 
benefit only which every citizen has 
in the performance of every other 
contract made by and with the gov- 
ernment under which he lives, but for 
the breach of which he has no private 
right of action.’ German Alliance 
Ins. Co. v. Home Water Supply Co., 
32a SCY 2,0 226 SU SH 2201023 042380; 57 
Eids 195, 42. RAL N-S. 1000 Taft 
174 F.. 764, 99 C.C.A. 258]. 


Contracts for benefit of third per- 
sons generally see Contracts §§ 808-— 
820. 

12. German Alliance Ins. Co. v. 
Home Water Supply Co., 174 F. 764, 
99 C.C.A. 258, 42 L.R.A.N.S. 1005 [aff 
S3°S:Ct. 32, 226 U.S. 220) 57 L.md. 1.95, 
42 L.R.A.N.S. 1000]. 


{a] Discussion of rule.—‘‘In con- 
sidering whether or not the water 
company has entered upon a calling 
to be properly classed as ‘dangerous,’ 
we are confronted by some differences 
between [such] cases ess 
and the case at bar. There is in 
marked degree a helplessness on the 
part of the physician’s patient, of the 
one who takes a mislabeled drug, and 
of the traveler on a level crossing, 
which is far from being so pro- 
nounced in the case of the property 
owner. He still has fire insurance, 
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” 30 as 


gines.'°® 


such notice.?° 


Likewise, where 


chemical extinguishers, and the same. 


erude methods of combating fires in 
their incipiency that he had before 
the city water plant came into exist- 
ence. If neglect by a water 
company in respect to supplying wa- 
ter for combating fire is so dangerous 
to the public that the company must 
be held to have entered upon a ‘dan- 
gerous calling,’ it would seem that the 
courts would long since have swept 
away the defense on the part of the 
eity (furnishing water for fire pur- 
poses) that it is performing a gov- 
ernmental function. ‘Salus populi 
suprema lex.’ The very fact that 
such defense is so universally held 
good seems to us a strong argument 
for holding that the danger to the 
public from neglect in supplying wa- 
ter for fire purposes is not so immi- 
nent or so extreme as to justify the 
courts in classifying the calling as 
‘dangerous.’ The citizens had no 
right of action when the city was do- 
ing itself what it has since engaged 
the water company to do, and they are 
in no worse plight now. No very good 
reason suggests itself for holding 
that danger to the public becomes 
suddenly the dominant feature of the 
ealling, because a private person or 
corporation had undertaken it. There 
remains a further distinction between 
the case at bar and the ‘dangerous 
calling’ cases. In the latter the duty 
is independent of contract. In the 
ease at bar, if the duty exists, it is 
created by and originates in a con- 
tract made with some one other than 
the plaintiff, and is so entirely meas- 
ured by the contract that the sup- 
posed duty is simply to perform the 
contract.” German Alliance Ins. Co. 
v. Home Water Supply Co., 174 F. 764, 
770, 99 C.CiA. 258, 42° LA RALN.S. 1005 
[afi 33°S'Cteg2, 2261U.S2 220; 57 Lhd: 
195, 42 L.R.A.N.S. 1000]. 


13. Atlas Finishing Co. v. 
sack Water Co., 
Mise. 1197. 


[a] Franchise.—Possession of a 
franchise to lay water mains in a city 
and supply water to its citizens did 
not, irrespective of other considera- 
tions, give a right of action in favor 
of a citizen for failure to furnish wa- 
ter. Josey v. Beaumont Waterworks 
Co., (Tex.Civ.App.) 183 S.W. 26. 


14. Woodbury v. Tampa Water 
Works Co., 49 So. 556, 57 Fla. 243, 249, 
21 L.R.A.N.S. 1034; Mugge v. Tampa 
Water Works Co., 42 So. 81, 53 Fla. 
Sten NO Minit AGIN Suit (lene eeA TINE) eye 
207; Kentucky Utilities Co. v. Farm- 
ers’ Co-Op. Stock Yards Co., 54 S.W. 
(2d) 364, 246 Ky. 40; Harlan Water 


Hacken- 
163 A. 20, 10 N.J. 
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the water company is required only to have suffi- 
cient water in its mains, and the city is to furnish 
the means of getting the water to its fire engines, 
the water company is not liable for defective means 
of getting the water from the mains to the fire en- 
The water company is not lable for 

failure to have more than the required amount of 
pressure,'? although it may have had more than 
the required amount at other times.'* 
company is'not bound to maintain high pressure on 
its mains until it has notice of a fire,+® but it is bound 
to be ready to put on such pressure when it received 
The water company is hable for loss 
by fire only on its contract with the city, in the 
absence of a contractual liability to the contrary, 
and it is not lable for fire losses on its contract to 
furnish water for domestic¢ purposes.** 
contratt requires that the water company put in 
self-draining hydrants, which they did not properly 


The water 


Where the 


Co. 'v. Carter, 295 S.W. 426, 220 Ky. 
493; Mountain Water Co. v. Davis, 
241 S.W. 801, 195 Ky. 193; Tobin v. 
Frankfort Water Co., 164 S.W. 956, 
158 Ky. 348; Kenton Water Co. v. 
Glenn 13 3 VS.W., =) ton 4 teen ozo. 
Georgetown Water, Gas. Electric & 
Power Co. v. Neale, 125 S.W. 2938, 137 
Ky. 197; Shelbyville Water, ete., Co. 
v. McDade, 92 S.W. 568, 122 Ky. 639, 
29 Ky.L. 119; Lexington Hydraulic, 
etc., Co. v. Oots, 84 S.W. 774, 86 S.W. 
6845 G19 Kaye 598, 227 1 Kye Pros onienr ons 
Graves County Water Co. v. Ligon, 
COMSAWa TLD, lel even UO amore Levees 
2149; Paducah Lumber Co. v. Paducah 
Water Supply Co., 12 S.W. 554, 13 S. 
W. 249, 89 Ky. 340, 11 Ky.L. 738, 25 
Alm. SAR oe 6, ln Rea (ls DMG me ve 
Owensboro Water Co., 12 S.W. 557, 
12 Ky.L. 35; Powell & Powell v. Wake 
Water Co., 88 S.E. 426, 171 N:C. 290, 
Ann.Cas.1917A 1302; Morton v. Wash- 
ington Light & Water Co., 84 S.E. 
1019, 168 N.C. 582: Jones v. Durham 
Water Co., 47 S.E. 615, 135 N.C. 553; 
Gorrell v. Greensboro Water Supply 
€o.,/82 S543 720;' 124 N.C28 82:8570.e Am, 
S.R. 598, 46 L.R.A. 513. See Phillips 
v. Kentucky Utilities Co., 266 S.W. 
1064, 206 Ky. 151 (dictum). 


[a] Reason for rule.—‘It is uni- 
versally held that the city is not lia- 
ble to the property owner for the 
loss of his property. It is equally 
clear that the city cannot sue the 
water company and recover damages 
for the loss of private property. The 
result is that, if the owner cannot 
himself sue for the loss of his prop- 
erty, he is without redress, although 
his property has been destroyed by 
the breach of a contract made for his 
benefit by the city.” Graves County 
Water Co. v. Ligon, 66 S.W. 725, 726, 
112 Ky. 775, 23 Kyi Li 2149, 


15. Mountain Water Co. v. Davis, 
241 S.W. 901, 195 Ky. 193 [quot Cyc}: 
Georgetown Water, Gas, Electric & 
Power Co. v. Neale, 125 S.W. 293, 137 
Li SDI Owensboro Water Cone ve 
Duncan, 32 S.W. 478, 17 Ky.L. 755. 


16. Terrell v. Louisville Water Co., 
LOSS SW LOO), Lots Key. geod Ky. 1. 
1281. 

17. Georgetown Water, Gas, Elec- 
tric & Power Co. v. Neale, 125 S.Ww. 
2oopians Keys aiGi7,, 

18. Georgetown Water, Gas, Elec- 
thic & Power) Go. -v. Neale, supra. 

19. Georgetown Water, Gas, Elec- 
trie & Power Co. v. Neale, supra. 

20. Georgetown Water, Gas, Elec- 
tric & Power Co. v. Neale, supra. 

21. Kenton Water Co. v. Glenn, 133 
S.W. 573, 141 Ky. 529. 
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do, the company cannot relieve itself from liability 
on the ground that the loss was caused by an act 
of God freezing water in the hydrant.?? A water 
company’s contract with the city has been held not 
to be for the benefit of fire insurers, and a breach 
of such contract not to render the company liable to 
them.?* No greater force can be given the testimony 
of the city officials than would be given the same 
testimony by persons not in the employment of the 
city.24 

[§ 842] 3. Liability for Pollution of Water Used 
for Domestic or Drinking Purposes. While a wa- 
ter company is not an insurer or a guarantor of 
the purity of its water or of its freedom from in- 
fection,?*° it is bound to use reasonable care in 
ascertaining whether there is a reasonable probabil- 
ity that its water supply may be infected with a 
communicable disease from causes which are known 
to exist,?® or which could have been known or fore- 
seen by the exercise of such care;?7 and for a failure 
to use such eare it will be liable in damages to per- 
sons injured by reason of the impurity;’* and if 
the exercise of such care would have disclosed a rea- 
sonable probability of such infection, then it becomes 
the duty of a water company to adopt whatever ap- 
proved precautionary measures are, under the cir- 
cumstances, reasonably proper and necessary to pro- 
tect the community which it serves from the risk of 
infection.2® It is no part of the duty of the con- 
sumer to investigate the water supply and ascer- 


WATERS 


[§§ 841-844 


tain possible sources of pollution.*® Where pollut- 
ed water was permitted to pass into a city main 
through a by-pass connection at a mill, any promise 
made by the mill company to remove such by-pass 
does not relieve the city from lability to users of 
such water.3+ ; 


Notice. Complaints made to the health officers 
of the polluted condition of the water have been held 
to be at least some notice to the city.®? <A statute 
requiring notice to the city of injuries suffered be- 
cause of a defect in public works has been held 
not to apply where a consumer contracted a disease 
from contaminated water furnished by the eity.** 


[§ 843] 4. Actions—a. Persons Liable and Par- 
ties. A water company is liable only for its own 
negligence.’ Where a construction company has 
contracted with the water company to guard all 
excavations, the construction company may be held 
liable for injuries resulting from a failure proper- 
ly to guard excavations.*® It has been held, in a 
jurisdiction which permits a consumer to sue the 
water company for its failure to provide the water 


' pressure required by its contract with the city, for 


fire prevention,*° that the city need not be made a 
party defendant.** © 


[§ 844] b. Limitations. Where the injury com- 
plained of is a negligent laying of mains and pipes, 
the cause of action accrues at, and the statute of limi- 
tations runs from, the date of such laying,** and the 


go, . Harlan’, Water Co. 'v.: Carter, 


295 S.W. 426, 220 Ky. 493. 


23. William Burford & Co. v. Glas- 
gow Water Co., 2 S.W.(2d) 1027, 223 
Koy 54, 62% Ac Dar: 295. 

[a] Reason for rule.—Those in- 
tended to be benefited by the contract 
were the water consumers. They 
were not parties to the contract, and 
could not bring an action except on 
the theory that the contract was made 


for their benefit. To go further and 
say that a contract intended for the 
benefit of third persons was also for 
the benefit of all other persons with 
whom such third persons might con- 
tract would remove all limitations: on 
the rule and result in unlimited lia- 
bility on the part of the contracting 
party. William Burford & Co. v. 
Glasgow Water Co., 2 S.W.(2d) 1027, 
223 Ky. 54, 62 A.L.R. 1195. 

24. Georgetown Water, Gas, Elec- 
tric & Power Co. v. Neale, 125 S.W. 
293, PohiKy. 197. 

25. Conn.—Hayes v. Torrington 
Water Co., 92 A. 406, 88 Conn. 609. 

Ind.—Pennsylvania R. Co. v. Lin- 
coln Trust Co., 167 N.E. 721, 170 N.E. 
92, 91 Ind.App. 28. 

Me.—Hamilton v. Madison Water 
Coy, 200 “Ale 659; 116, Me, 157, Ann. 
Cas.1918D 853. 

N.Y.—Canavan v. City of Mechanic- 
ville, 128 N.B. 882, 229 N.Y. 473, 13 
A.L.R. 1123. 

Pa.—Buckingham y. Plymouth Wa- 
ter Co., 21 A. 824, 142 Pa. 221. 

Wis.—Green v. Ashland Water Co., 


17 N.W. 722, 101 Wis. 258, 70 Am.S.R. 
911, 43 L.R.A. 117. 

Eng.—Milnes v. Huddersfield, 
App.Cas. 511. 

[a] Municipality does not guaran- 
tee that water supply for domestic 
use is fit therefor. City of Salem v. 
Harding, 169 N.E. 457, 121 Ohio St.! 


11 


412. 


{b] Complaint held to be based on 
negligence.—Aronson vy. City of Ever- 
CLE ASI Pee LOL PSG W ash. hela. 


26. Hayes v. Torrington Water Co., 
92 A. 406, 88 Conn. 609; Hamilton v. 
Madison Water Co., 100 A. 659, 116 
Me. 157, Ann.Cas.1918D 853; Camp- 
bell v. City of Helena, 16 P.(2d) 1, 92 
Mont. 366; Canavan y. City of Mechan- 
icville, 128 N.H. 822, 229 N.Y. 473, 18 
ALAR AD 23% 


[a] Change in sewer.—Officers of 
a city in making changes in a sewer 
running parallel to the water main 
must exercise ordinary care to pre- 
vent the contamination of the water 
supply. City of Salem v. Harding, 169 
N.E. 457, 121 ‘Ohio St. 412. 

27. Hayes v. Torrington Water Co., 
92 A. 406, 88 Conn. 609; Pennsylvania 
R. Co. v. Lincoln Trust Co., 167 N.E. 
Til, UO RING Rea dae Olle ge TA WAND Due ae Ose 
Hamilton vy. Madison Water Co., 100 
A. 659, 116 Me. 157, Ann.Cas.1918D 
853; Jones v. Mt. Holly Water Co., 
93 A. 860, 87 N.J.Law 106. 

[a] Thus, where the conditions of 
defendant’s watershed were such that 
a jury might find that defendant was 
bound to exercise some precautions to 
purify the supply, but it did not, and 
plaintiff was infected with typhoid 
therefrom, such failure would be ac- 
tionable negligence, although there 
was no history of typhoid among the 
permanent residents of that water- 
shed. Hayes v. Torrington Water Co., 
92 A. 406, 88 Conn. 609. 

28. Cal.—Ritterbusch y. City of 
Pittsburg, 269 P. 930, 205 Cal. 84, 61 
A.L.R. 448. 

Conn.—Hayes v. Porrington Water 
Co., 92 As 406, 88 Conn. 609. 

Ind.—Pennsylvania R. Co. v. Lin- 
coln Truét Co., 167 N.E. 721, 170 N.E. 
92, 91 Ind.App. 28. 


Pa.—Bennett Water Co. v. Millvale, 


51 A. 1098, 202 Pa. 616; Brace Bros. v. 
Pe npex! nantly Water, Co., 7 Pa.Dist. 


Wash.—Roscoe v. City of Everett, 
239 P. 831, 136 Wash. 295. 


29. Hayes v. Torrington Water Co., 
92 A. 406, 88 Conn. 609; Hamilton v. 
Madison Water Co., 100 A. 659, 116 Me. 
157, Ann.Cas.1918D 853; Jones v. Mt. 
toa Water Co., 93 A. 860, 87 N.J.Law 


30. Hamilton vy. Madison Water 
Co., 100 A. 659, 116 Me. 157, Ann.Cas. 
1918D 853. 


$1. Roscoe v. City of Everett, 239 
P. 831, 186 Wash, 295. 


32. Roscoe v. City of Everett, su- 
pra. 


33. Campbell v. City of Helena, 16 
P.(2d) 1, 92 Mont. 366. - 


34 Monomoy Co. v. 
York, 132 N.Y.S.. 488. 


$5. Marion County Const. Co. v. 
poeveom>: 98 N.H. 744, 52 Ind.App. 


[a] Dlustration.—Where, to en- 
able a sewer contractor to construct a 
sewer which would serve water pipes, 
a water company made excavations 
in the street to cut off the water from 
the pipe under an agreement that the 
sewer contractor would guard the ex- 
eavation by placing lights thereat, 
the construction company was liable 
for injuries to a pedestrian who fell 
into an unguarded excavation. Mari- 
on County Const. Co. v. Claycomb, 98 
N.E. 744, 52 Ind.App. 681. 


36. See supra § 841 notes 14-24. 


37. Tobin vy. Frankfort Water Co., 
164 S.W. 956, 158 Ky. 348; Kenton 
Water Co. v. Glenn, 133 S.W. 573, 141 
Ky. 529. 

38. Houston Water-Works Co. v. 
Kennedy, 8 S.W. 36, 70 Tex. 233. 


[a] Illustration.—Where the neg- 
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fact that the extent of the resulting damage does 
not become at once apparent is immaterial.*® The 
cause of action for damage by water escaping from 


a broken water main has been held to acerue when 
the main broke.*°® 
[§ 845] ¢. Pleadings. Applying the general 


rules,*’ the complaint or petition must state a cause 
of action.4? In an action based on the negligence 
of a water company, the complaint must show the 
existence of such negligence,#* setting out the du- 
ties of defendant;#* alleging damages;*> that the 
negligence of defendant was the proximate cause of 
the injury complained of ;*® and in some jurisdic- 
tions it has been held that it must show plaintiff’s 
freedom from contributory negligence.’ Plaintiff 
is not bound to plead his evidence.*8 In an action 
for death from drinking polluted water furnished 
by the city, plaintiff is not bound to specify the 
cause or place of the pollution.t® If the water be- 
eame polluted, and the city, on knowledge thereof, 
notified the users to boil the water, such matter is 
affirmative defense,°° and plaintiff is not required 
to negative such matter by his complaint.®! It is 
unnecessary to allege that the consumer’s contract 
with the water company had been made in compliance 
with the rules and regulations as a state public 
service commission.®? 


Variance. If there is a substantial variance be- 


ligent act complained of is a cutting 
of an arch through the foundation 
walls of plaintiff’s building to permit 
the passage of the water pipes, which 


Wash. 697; 


WATERS 


anticipated therefrom. 
Co. v. City of Seattle, 160 P. 304, 93 
Imperial Candy~ Co. v. 
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tween the complaint and the proof adduced in sup- 
port thereof, plaintiff cannot recover.°* 


[§ 846] d. Evidence. Following the general 
rules,°* plaintiff has the burden of proof as to mat- 
ters necessary to his recovery,°® for example, when 
such are relied on as a basis for recovery, he has the 
burden of proving a contract to furnish water to 
fight fire, and its breach;°® the negligence of de- 
,fendant in constructing its piping system;°? and 
that defendant’s negligence was the proximate cause 
of his injury.°& Generally, in an action for injuries 
from impure water furnished for drinking purposes, 
plaintiff must establish by a fair preponderance of 
the evidence three propositions: (1) That the sick- 
ness from which he suffered was contracted from the 
use of the water furnished by defendant.°® (2) 
That defendant was guilty of negligence in sup- 
plying him with such contaminated water.®® (3) 
That plaintiff exercised due care on his part and 
was not guilty of contributory negligence.°°% But 
plaintiff is not required to prove by positive testi- 
mony and with absolute certainty that the injury was 
caused by impure water furnished by the water com- 
pany,°* as the burden of proof is satisfied by proving 
facts and circumstances from which it might rea- 
sonably appear that the drinking water was the 
probable efficient cause of the injury.*? It is only 
where it appears that the injuries were occasioned 


Seattle Seed; regulation binding upon them in the 
premises.” Alabama Water Co. v. 
Wilson, 107 So. 821, 823, 214 Ala. 364. 


53. Morris v. Bridgeport Hydraulic 


cutting causes the walls to sag, the 
cause of action accrues and limita- 
tions start to run from the time of 
cutting. Houston Water-Works Co. 
v. Kennedy, 8 S.W. 36, 70 Tex. 233. 


39. Houston Water-Works Co. v. 
Kennedy, supra. 


40. National Lead Co. v. City of 
sNew York, 43 F.(2d) 914. 

41. See Pleading 49 C.J. p1. 

42. Smith v. Alabama Water Serv- 
ice Co., 143 So. 393, 225 Ala. 510. 

[a] Complaint held not to state 
cause of action for injuries caused by 
an open meter box. Smith v. Alabama 
Water Service Co., 143 So.. 893, 225 
Ala. 510 (it being inferable that the 
lid was removed from the box by some 
person other than an agent or servant 
of defendant, and that neither defend- 
ant nor any of its agents knew the 
covering had been removed). 


43. Bourie v. Spring Valley Water 
Coy Sime) 130; on CaleADD. OSs, 

44. Mountain Water Co. v. Davis, 
241 S.W. 801, 195 Ky. 193. 


45. Thompson v. City of New York, 
133 N: ¥:S..0934, 74 Mise. "271, 


46. Woodbury v. Tampa Water 
Works Co., 49 So. 556, 57 Fla. 243, 249, 
291 L:R.A.N.S. 1034; Mountain Water 
Co. v. Davis, 241 S.W. 801, 195 Ky. 193 

[quot Cyc]. 

[a] Injury from slipping on wet 
floor in turning a stop valve on a wa- 
ter supply pipe was held not to be 
the proximate result of negligence in 
installing the water meter and _ the 
stop valve. Ottevaere v. City of Spo- 
kane, 155 P. 146, 89 Wash. 681. 


[b] Breaking of water pipe which 
was improperly constructed was the 
proximate cause of injury by water 
to defendant’s property in the base- 
ment, when such injury was the nat- 
urai and probable consequence thereto 
and was such as would reasonably be 


City of Seattle, 160 P. 303, 93 Wash. 
145. 


47. Decatur Waterworks Co. v. 
Foster, 49 So. 759, 161 Ala. 176; Bourie 
v. Spring Valley Water Co., 97 P. 530, 
8 Cal.App. 588. 

[a] Ilustration.—Where plaintiff, 
suing for the explosion of a boiler, 
was primarily at fault for failing to 
provide the boiler with safety anpli- 
ances for the escape of steam, and he 
wrongfully used defendant's feed pipe 
through which water for the boiler 
was supplied by defendant, he must, 
to state a cause of action against de- 
fendant, clearly show that the act of 
defendant in installing the check 
valve in the feed pipe, and thereby 
preventing the escape of steam from 
the boiler causing it to explode, was 
negligence so flagrant as to overcome 
the wrongful act of plaintiff himself. 
Bourie v. Spring Valley Water Co., 97 
P. 530, 8 Cal.App. 588. 


[b] Complaint held not to show 
contributory negligence.—A petition 
alleging that at 3 A. M. defendants’ 
negligently constructed water tower 
fell, and that the water therefrom 
rushed upon deceased’s house, over- 
turning a burning lamp upon deceas- 
ed, resulting in his death, does_not 
show contributory negligence. Rig- 
don v. Temple Water Works, 32 S.W. 
828, 11 Tex.Civ.App. 542. 


48. City of Comanche v. Hoff & 
Harris, (Tex.Civ.App.) 170 S.W. 135. 


49. Aronson vy. City of Everett, 239 
P. 1011, 186 Wash. 312. 


50. Aronson y. City of Everett, su- 
pra. 

51. Aronson v. City of Everett, su- 
pra. 

52. Alabama Water Co. v. Wilson, 


107 So. 821, 214 Ala. 364. 

[a] Reason for rule.—‘“It is not to 
be assumed that the parties, entering 
into a contract for a water supply, 
violated any law, ordinance, rule or 


Co., 47 Conn. 279. 


[a] ‘Wariance held not to be shown. 
—Jones v. Mt..Holly Water Co., 93 A. 
860, 87 N.J.Law 106 (in consumer’s 
action against water company for 
damages for his children’s illness 
with typhoid, proof that their illness 
was not true typhoid, but a milder 
form of the disease). 

54. See Evidence §§ 13-24. 


55. Buckingham vy. Plymouth Wa- 
ter Co:, 21° A, 824,142 Pa. 221%" Paris 
v. Tucker, (Tex.Civ.App.) 93 S.W. 233. 


56. Warren Co. v. Hanson, 150 P. 
238, 17 Ariz. 252. 


57. Paris v. Tucker, (Tex.Civ. App.) 
93° S.W. 233: 


58. City of Wichita Falls v. Swartz, 
(Tex.Civ.App.) 57 S.W.(2d) 236. 

59. Hamilton vy. Madison Water Co., 
100 A. 659, 116 Me. 157, Ann.Cas.1918D 
858; Wiesner v. City of Albany, 229 
N.Y.S. 622, 224 App.Div. 239 [aff 166 
N.E.'320, 250 NY 551). 


60. Hamilton v. Madison. Water 
Co., 100 A. 659, 116 Me. 157, Ann.Cas. 
1918D 858. 


6014. Hamilton v. Madison Water 
Co., supra, 

61. Pennsylvania R. Co. v. Lincoln 
Trust Co., 167 N.E. 721, 170 N:E. 92, 
91 Ind.App. 28; Hamilton v. Madison 
Water Co., 100 A. 659, 116 Me. 157, 
Ann.Cas.1918D 853; Jones v. Mt. Holly 
Water Co., 938 A. 860, 87 N.J.Law 106; 
Wiesner v. City of Albany, 229 N.Y.S. 
622, 224 App.Div. 239 [aff 166 N.E. 320, 
250) ON. Ys V5). Je 


62. Pennsylvania R. Co. v. Lincoln 
Trust)Coz, 67 JN. 721, 170 Non 92) 
91 Ind.App. 28; Hamilton v. Madison 
Water Co., 100. A. 659, 116 Me. 157, 
Ann.Cas.1918D 853; Jones v. Mt. Holly 
Water Co., 93 A. 860, 87 N.J.Law 106; 
Wiesner v. City of Albany, 229 N.Y.S. 
622, 224 App.Div. 239 [aff 166 N.E. 320, 
250.N.¥. 5521). 
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by one of two causes, for one of which defendant 
is responsible, but not for the other, that plaintiff 
must prove such facts and cireumstanees as will ex- 
clude the equal probability of the injury having re- 
sulted from the cause for which defendant is not 
liable.*? In those jurisdictions where the water com- 
pany is liable to the consumer on its contract with the 
city to provide water to fight fires®* it has been 
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Admissibility. 


evidence.’° 


held that the burden of proof is on plaintiff to prove 


that the water company failed to supply water in 
the quantity called for by its contract with the city, °° 
and that but for such failure plaintiff’s property 
could have been saved from destruction.®® 


63. Hamilton v. Madison Water 
Co., 100 A. 659, 116 Me. 157, Ann.Cas. 
1918D 853; Jones v. Mt. Holly Water 
Co., 93 A. 860, 87 N.J.Law 106; Stubbs 
v. City of Rochester, 124 N.E. 137, 226 
INNAYS. 56985 CA LAR 139.6: 

64 See supra § 841 text and notes 
14-24. 

65. Tampa Waterworks Co. v. 
Mugege, 53 So. 943, 60 Fla. 263; Ken- 
tucky Utilities Co. v. Farmers’ Co-op. 
Stock Yards Co., 54 S.W.(2d) 364, 246 
Ky. 40; Georgetown Water, Gas, Elec- 
tric & Power Co. v. Neale, 125 S.W. 
293, 137 Ky. 197. 

66. Tampa Waterworks Co. v. Mug- 
ge, 53 So. 943, 60 Fla. 263. 


67. See Evidence § 89 et seq. 


68. See cases infra this note. 
[a] Bvidence held admissible: (1) 
Advice of experts. State Journal 


Printing Co. v. City of Madison, 134 
N.W. 909, 148 Wis. 396 (on question of 
good faith). (2) As to cases of ty- 
phoid prevailing after plaintiff's chil- 
dren were taken ill. Jones v. Mt. Hol- 
ly Water Co., 93 A. 860, 87 N.J.Law 
106 (on question whether defendant’s 
water was source of the disease). (3) 
In actions against city to recover for 
typhoid fever caused by city water. 
Ritterbusch v. City of Pittsburg, 269 
P. 930, 205 Cal. 84, 61 A.L.R. 448 (of 
epidemic). (4) That witness inform- 
ed health officer of existence of ty- 
phoid fever. Pennsylvania R. Co. v. 
Lincoln Trust Co., 167 N.E. 721, 170 
N.E. 92, 91 Ind.App. 28 (as showing 
notice of city). (5) That plaintiff had 
previously stood on box to get pre- 
serves and put money in gas meter. 
Duteny v. Pennichuck Water Co., 146 
A. 161, 84 N.H. 65 (where plaintiff 
was injured by reason of defective 
cover of meter box). (6) That aver- 
age life of perfect plug was from sev- 
en to ten years. Stifel v. City of 
St. Louis, (Mo.) 181 S.W. 577 (in an 
action against a city for damages to 
a building through leakage of water 
from a defective plug). (7) That ap- 
plication was handled in ordinary 
way. Merryman v. Baltimore City, 
138 A. 324, 153 Md. 419 (in owner’s 
suit for delay in supplying water). 
(8) Water department’s rules. Mer- 
ryman v. Baltimore City, supra. (9) 
City’s reasons for failure to make wa- 
ter connection. Merryman vy. Balti- 
more City, supra. (10) Of city’s cus- 
tomary procedure. Merryman v. Bal- 
timore City, supra (in lot owner’s suit 
for failure to supply water). (11) 
That city did not regard water pipe as 
main. Merryman y. Baltimore City, 
supra. (12) Lot owner’s testimony 
that he had not received city’s letter. 
Merryman vy. Baltimore City, supra 
(in suit for failure to supply water). 
(13) That after his water was shut 
off plaintiff procured water from a 
well a block and a half from his resi- 
dence, showing how many buckets, or 
number of trips he was required to 
make. Alabama Water Co. v. Barnes, 


82 So. 115, 203 Ala. 101. (14) Contract 
between city and water company. 
Cardiff Light & Water Co. v. Taylor, 
216 P. 711, 73 Colo. 566 (in an action 
for injuries caused by seepage due to 
defective pipes, to show the relation- 
ship between the parties). (15) 
Plants showing effect of insect pests 
and healthy plants. City of Hunting- 
burg v. Morgen, 162 N.E. 255, 163 N.E. 
599, 90 Ind.App. 573 (to show damages 
from the city’s failure to furnish con- 
stant water pressure). (16) How high 
pressure would throw water from noz- 
zle used by fire department, and with 
what force it would strike object 
when there is such pressure, and force 
at fire in question, or how far water 
was thrown. Georgetown Water, Gaz, 
Electric & Power Co. v. Neale, 125 S. 
W. 293, 137 Ky. 197. 


[b] Evidence held inadmissible or 
immaterial: (1) Hypothetical ques- 
tion whether work was done in a 
workmanlike manner, or whether con- 
nection was made at request of mill 
company, or that they had paid a 
part of cost, or whether they had 
agreed to remove by-pass, or whether 
a part or all of valves or pipe lines 
were upon mill company’s property. 
Aronson yv. City of Everett, 239 P. 
1011, 136 Wash. 312 (in action for 
death from drinking city water pollut- 
ed through main of a mill, by a by- 
pass which allowed water to go 
through mains without going through 
check valves). (2) As to different 
fires in the city. Georgetown Water, 
Gas, Electric & Power Co. v. Neale, 
125 S.W. 293, 137 Ky. 197. (3) Good 
condition of street before laying of 
water main causing damage. Nation- 
al Lead Co. v. City of New York, 43 
F.(2d) 914 (where it was not denied 
that soggy condition was caused by 
water from main). (4) Statement of 
employee. Shelbyville, ete., Co. v. Mc- 
Dade, 92 S.W. 568, 122 Ky. 639, 29 Ky. 
I. 119 (where employee was not 
acting as agent in any sense for his 
employer when he made the state- 
ment). 


69. See Evidence §§ 1743-1758. 


70. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show causal connection between 
break in pipes and increased pressure. 
Haas v. City of New York, 176 N.Y.S. 
433, 107 Misc. 427 [aff 179 N.Y.S. 924, 
190 App.Div. 939] (caused by the turn- 
ing on of full pressure from a new 
aqueduct). (2) To show that defend- 
ant’s negligence was proximate cause 
of injury. Woodie v. Town of North 
Wilkesboro, 74 S.B. 924, 159 N.C. 353. 
(3) To take case to jury. Zimmer v. 
City of Philadelphia, 57 Pa.Super. 20. 
(4) To show that leaky pipe was main, 
and not service pipe. Wimpfheimer 
v. City, of NewYork, 171 INeY.S. 701) 
184 App.Div. 494. (5) To show that 
water company’s interest in stop box 
was not, as claimed, mere right to use 
it in common with property owner and 


[§§ 846-847 


The rules governing the admissi- 


bility of evidence in civil actions®’ apply to actions 
involving the liabilities and injuries incident to the 
supply and use of the publie water supply.°* 


Weight and sufficiency. Following the general 
rule,®® the party having the burden of proof must 
prove the issues of fact by a preponderance of the 


[§ 847] e. Instructions and Province of Court and 
Jury. Following 
should give appropriate instructions governing the 
law of the case.*? 


the general rules,’+ the court 


When the facts are controverted, 


others. City of Des Moines vy. Des 
Moines Water Co., 175 N.W. 821, 188 
Iowa 24 (in a city’s action to recover 
the amount paid in settlement of a 
claim for injury to a person stumbling 
over a stop box installed to enable 
water to be shut off from a property 
owner’s service pipe). (6) To es- 
tablish prima facie case for plain- 
tiff. Ettlinger v. New York, 109 N.Y. 
S. 44, 58 Mise. 229. (7) To establish 
defendant’s liability for furnishing 
impure water for drinking and domes- 
tic purposes. Ritterbusch vy. City of 
Pittsburg, 269 P. 930, 205 Cal. 84, 61 
A.L.R. 448; Pennsylvania R. Co. v. 
Lincoln. Trust Co., 167 N.E. 721, 170 
N.E. 92, 91 Ind.App. 28; Hamilton v. 
Madison Water Co., 100 <A. 659, 116 
Me. 157, Ann.Cas.1918D 853; Jones v. 
Mt. Holly Water Co., 93 A. 860, 87 N. 
J.Law 106. (8) To suppert verdict for 
plaintiff. Schuerger v. City Water 
Co. of Hast St. Louis and Granite City, 
183 Ill.App. 469; City of Huntingburg 
v. Morgen, 162 N.E. 255, 163 N.E. 599, 
90 Ind.App. 573; Holloway v. People’s 
Water Co:; 167 -P.~265; 100° Kany 4i4: 
2 A.L.R. 161; Kentucky Utilities Co. 
v. Farmers’ Co-op. Stock Yards Co., 
54 S.W.(2d) 364, 246 Ky. 40; Kohl- 
meyer v. Ohio Valley Water Co., 58 
Pa.Super. 63; Egelhoff v. Ogden City, 
267 P. 1011, 71 Utah 511. (9) To sus- 
tain finding of negligence. Hamilton 
v. Madison Water Co., 100 A. 659, 116 
Me. 157, Ann.Cas.1918D 853; Duteny 
v. Pennichuck Water Co., 146 A. 161, 
84 N.H. 65; Jones v. Mt. Holly Water 
Co., 93 A. 860, 87 N.J.Law 106; Von 
Longerke v. City of New York, 134 N. 
Y.S. 832, 150 App.Div. 98 [aff 105 N.E. 
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[b] Evidence held insufficient: To 
show (1) negligence (People’s Nat. 
Bank v. Kennebec Water Dist., 81 A. 
866, 107 Me. 542) (2) or contributory 
negligence (Rainier Heat & Power 
Co. v. City of Seattle, 193 P. 2338, 95 
Wash. 95). (3) That defendant in- 
stalled box or left it in unsafe condi- 
tion at time of accident. San Antonio 
Water Supply Co. v. Castle, (Tex.Civ. 
App.) 199 S.W. 300. (4) That typhoid 
fever was caused by water furnished. 
Stubbs v. City of Rochester, 148 N. 
Y.S. 804, 163 App.Div. 245; Webber v. 


Pacific Power & Light Co., 242 P. 
1104, 137 Wash. 560. (5) That de- 
fendant created a nuisance. Kraus v. 


Queens County Water Co., 177 N.Y.S. 
249, 188 App.Div. 557. (6) That wa- 
ter entering plaintiff's cellar came 
from water pipes of a water compa-- 


ny. Littlefield v. Newport Water Co., 
85 A. 482, 110 Me. 129. (7) To sup- 
port verdict for plaintiff. Tampa 


Waterworks Co. v. Mugge, 53 So. 943, 


60 Fla. 268; Dublin Electric & Gas 
Co. v. Thompson, (Tex.Civ.App.) 166 
Savin oe 

71. See Trial §§ 460-777. 


72. See cases infra this note. 
[a] Instructions held proper: (1) 
As to measure of damages. Egel- 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 847-848] 


the question of defendant’s negligence;** whether 
such negligence was the cause of the injury ;** wheth- 
er plaintiff was guilty of contributory negligence ;*° 
whether defendant had constructive, if not actual, 
notice of the pollution of the water supply;*° or, 
when the action is based on contract, whether the 
alleged contract existed,** are questions for the jury 
to decide. The court, as in other cases,*® may, where 
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Utah 511 (for injury to plaintiff's 
premises and buildings from land- 
slide caused by city’s negligence). 
(2) Regarding water company’s fail- 
ure to furnish sufficient water pres- 
sure to extinguish fire. Kentucky 
Utilities Co. v. Farmers’ Co-op. Stock 
Yards Co., 54 S.W.(2d) 364, 246 Ky. 
40. (8) That city furnishing water 
supply was required to exercise rea- 
sonable care to have and permit use 
of only such devices as experience 
showed were reasonably safe under 
circumstances. Pennsylvania R. Co. 
of Ft. Wayne v. Lincoln Trust Co., 
167 N.E. 721, 170 N.E. 92, 91 Ind.App. 
28. (4) That if “at the time of the 
fire’ in which plaintiff’s stable was 
burned defendant failed to furnish its 
contract pressure in mains, and by 
reason thereof fire department was 
unable to put fire out before it reach- 
ed and consumed plaintiff's stable, 
they ought to find for plaintiff, ete. 
Georgetown Water, Gas, Electric & 
Power Co. v. Neale, 125 S.W. 293, 137 
Ky. 197 (where the real question was 
whether it furnished the required 
pressure). (5) That burden of show- 
ing negligence rests with plaintiff, 
but when plaintiff has shown situa- 
tion that could not take place except 
by operation of abnormal causes, 
onus rests on defendant to prove that 
injury was caused without his fault. 
Hub Clothing Co. v. City of Seattle, 
201 PP. 6, 117 Wash. 251. 


[b] Instructions held improper or 
properly refused.—(1) As to willful 
and wanton conduct. Birmingham 
Waterworks Co. v. Murray, 55 So. 
271, 1 Ala.App. 443 (where there was 
no evidence to support such charges). 
(2) That city could grant to water 
company right to erect its fire plugs 
and lay its mains, etc., in streets and 
grant it a franchise for use of streets 
to supply water. Decatur Water- 
works Co. v. Foster, 49 So. 759, 161 
Ala. 176 (defendant not being reliev- 
ed from liability by the city’s per- 
mission to construct fire plugs in a 
negligent manner). (3) That words 
used in complaint “wrongfully cut the 
water off” mean more than mere cut- 
ting off of water, that it was cut off 
in a wrongful manner, unjustly, con- 
trary to moral law. Alabama Water 
rai v. Barnes, 82 So. 115, 203 Ala. 


73. Ala.—Decatur Waterworks Co. 
v. Foster, 49 So. 759, 161 Ala. 176. 


Colo.—Public Service Co. of Colo- 
ies v. Williams, 270 P. 659, 84 Colo. 
42. 


Iowa.—City of Des Moines v. Des 
Moines Water Co., 175 N.W. 821, 188 
Iowa 24. 


Neb.—D. J. O’Brien Co. v. Omaha 
ee Co, i88- N.W. 1110, °83 “Neb: 

Novi oa Re Candy Co. v..City of 
New York, 215 N.Y.S. 521, 216 App. 
Div. 468; Wiesner v. City of Albany, 
229 N.Y.S. 622, 224 App.Div. 239 [aff 
166 N.B. 320, 250 N.Y. 551]; Stubbs 
v. City of Rochester, 148 N.Y.S. 804, 
163 App.Div. 245. 

Pa.—Finnegan v. Monongahela Wa- 
ter Co., 54 Pa.Super. 180; Hill v. Free- 
port Waterworks Co., 40 Pa.Super. 
592; Schwindt v. Lehigh Water Co., 
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10 North.Co.Rep. 161. 


Tex.—Town of Jacksonville v. 
Ragsdale, (Civ.App.) 202 S.W. 774. 


Utah.—Egelhoff v. Ogden City, 267 
PeeOUNe a | aca nego wel. 

Va.—City of Richmond v. Virginia 
Bonded Warehouse Corporation, 138 
S.E. 508, 148 Va. 60, 54 A.L.R. 1485. 


Wash.—Aronson v. City of Everett, 
239° P. 1011, 186 Wash:-312; Roscoe 
v. City of Everett, 239 P. 831, 136 
Wash. 295. 

[a] Rule applied.—Whether the 
hole in which plaintiff fell was a hole 
excavated by defendant water com- 
pany in lowering water mains was 
a question for the jury. Phelps v. 
Metropolitan Utilities Dist., 232 N.W. 
785, 120 Neb. 337. 

{[b] Impurity.—The question 
whether or not a water company has 
fulfilled the duty which the law 
easts on it, in regard to the purity 
of the water furnished its consum- 
ers, is for the jury to determine. 
Hayes v. Torrington Water Cb., 92 A. 
406, 88 Conn. 609. 


[ec] Source of disease.—In an ac- 
tion by a consumer for injuries due 
to typhoid germs alleged to have 
been in water furnished by defendant 
water company, the source of plain- 
tiff’s disease is a question of fact. 
Hamilton v. Madison Water-Co., 100 
At 659, 116 Me. 157, Ann.Cas.1918D 

Oe 

[d] Whether officers of a city in 
charge of its waterworks system 
were guilty of actionable negligence 
was for the jury. State Journal 
Printing Co. v. City of Madison, 134 
N.W. 909, 148 Wis. 396. 


74. Consolidated Public Utilities 
Co, of Westminster v. Baile, 136 A. 
$25,152. Md. 371;. Hill,.v. Freeport 
Waterworks Co., 40 Pa.Super. 592. 


75. Rainier Heat & Power Co. v. 
City of Seattle, 193 P. 2338, 95 Wash. 
95. 


76. Roscoe v. City of Everett, 239 
P. 831, 136 Wash. 295. 


77. Birmingham Water Works Co. 
v. Ferguson, 51 So. 150, 164 Ala. 494: 
Warren Co. v. Hanson, 150 P. 238, 17 
JN eV, WAI 


78. See Trial §§ 415-458%. 
79. See cases infra this note. 


{a] Facts held to entitle plaintiff 
to affirmative charge.—Birmingham 
Water Works Co. v. Bailey, 59 So. 338, 
5 Ala.App. 474. 


[b] Evidence held sufficient to 
take case to jury.—(1) On question 
of negligence in not taking action to 
assure wholesome water. Hayes v. 
Torrington Water Co., 92 A. 406, 88 
Conn. 609. (2) Of lot owner’s loss 
resulting from city’s delay in furnish- 
ing water. Merryman v. Baltimore 
City, 138 A. 324, 153 Md. 419. 


80. Warren Co. v. Hanson, 150 P. 
238, 17 Ariz. 252; Paris v. Tucker, 
(Tex.Civ.App.) 93 S.W. 233; Rigdon 
v. Temple Water Works Co., 32 S.W. 
828, 11 Tex.Civ.App. 542. 

{a] Rule applied.—(1) Where, in 
an action against a water company 
for injury to a house and lot by rea- 
son of a water pipe breaking and 
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proper, direct a verdict.’® 


[§ 848] f. Damages. 
ed which are proportionate to the injury suffered 
by plaintiff,®° and, if such damages are based on a 
breach of contract, which are within the contempla- 
tion of the contract.** 
connection with proof of pecuniary loss, may form 
an item of recoverable damages,*? although it has 


Damages should be award- 


Personal inconvenience, in 


flooding the premises, the evidence 
showed that the house was damaged 
and a part of the lot carried away, 
so as to leave the house standing 
on the brink of a precipice, a verdict 
for five hundred dollars would not 
be set aside as excessive, especially 
where the jury visited the premises, 
the amount of the verdict being a 
question of fact for the trial court 
and jury. French vy. West Seattle 
Light, ete., Co., 97 P. 60, 50 Wash. 
257.. (2) Where a city water supply 
is wrongfully turned off, the measure 
of the consumer’s damages is the 
amount he would be obliged to pay to 
secure a restoration of service and 
the damages provable to the time wa- 
ter could have been supplied. Holly 
v. City of Neodesha, 127 P. 616, 88 
Kan. 102. (3) In an action against 
a city for damages to a building 
through seepage of water from a 
water plug, the measure of damages 
was the difference between the value 
of the building before and after set- 
ling and cracking, not in excess of 
the reasonable expense of restoration. 
Stifel v. City of St. Louis, (Mo.) 181 
S.W. 577. (4) The full amount of 
damage suffered is recoverable where 
lettuce froze in a greenhouse due 
to the failure of a municipality to 
supply water for steam according to 
its contract. Watson v. Needham, 37 


Ne 204, 161 Mass. 404, 24 L.R.A. 
[b] Failure to supply hotel.—The 


measure of damages of the owner of 
a hotel in a tort action against a 
water company for wrongfully shut- 
ting off water from the hotel was 
held to be the loss of rental between 
the discontinuance and restoration of 
the water service. Phelps v. Cape Gi- 
rardeau Waterworks & Blectric Light 
Co., 147 S.W. 1380, 165 Mo.App. 454. 


81. Warren Co. v. Hanson, 150 P. 
238, 17 Ariz. 252; Harris & Cole Bros. 
v. Columbia Water, etc., Co., 85 S.W. 
897, 114 Tenn. 328. 


fa] Particular contract construed. 
—In a contract to furnish water in 
sufficient quantities to fight fires, the 
measure of damages is full indemnity 
for the loss resulting from the fail- 
ure to furnish such supply, and not 
merely the value of the water which 
should have been furnished under the 
contract. Harris & Cole Bros. v. Co- 
lumbia Water, ete., Co., 85 S.W. 897, 
114 Tenn. 328. 


82. Alabama Water Co. v. Barnes, 
82 So. 115, 203 Ala. 101; Birmingham 
Waterworks Co. v. Watley, 68 So. 
330, 192 Ala. 520; Birmingham Water 
Works ‘Co. v. Ferguson, 51 So: 150, 
164 Ala. 494; Town of Indianola v. 
Woods, 80 So. 7, 118 Miss. 738; City 
of Jackson v. ,Anderson, 51 So. 896, 
97 Miss. 1. 


[a] Reason for rule.—‘‘Now, con- 
sidering the peculiar nature and sub- 
ject-matter of the contract in hand, 
an agreement to supply water to a 
person in his house, est ne: 
court is of the opinion, and therefore 
holds, that inconvenience in obtain- 
ing water, resulting from the shut- 
ting off of the supply to the plain- 
tiff’s dwelling, . . . such as the 
loss of the use of the bath tub, hav- 
ing to carry water from his neigh- 
bor’s house for drinking and cooking 
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been held that, where the action is based on a breach 
of contract, the only recovery that plaintiff could 
have would be such as naturally flowed from a 
breach of the contract,** and that damages could not 
be recovered for personal inconvenience.**+ Where a 
water company has shut off the water from a house, 
a person who did not live in it, or who did not per- 
sonally use the water, has been held not to be en- 
titled to damages for mental harassment or vexa- 
tion that he may have suffered.*° Where the suit 
is by a municipal corporation, damages suffered by 
individuals by reason of the failure to furnish the 
stipulated quantity of water cannot be taken into 
account.*® The damages awarded must not be ex- 
cessive.’ Punitive damages may be allowed where 
the act complained of has been committed willfully 
and maliciously,°® or where, in the absence of ac- 
tual malice, it has been committed under circum- 
stances of violence, oppression, outrage, or wanton 
recklessness.°° Where a water consumer violated 
rules of the company which provided that the com- 
pany could turn off the water for such violations, 
and the water was turned off, he was not entitled to 
exemplary damages in the absence of an ulterior mo- 
tive on the part of the company.®°® The damages 
which the owner of property may recover for in- 
juries thereto by a bursting main have been held to 
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be limited to those caused by failure of the water 
company to exercise due diligence in shutting off the 
water after it had notice of the break in the main.®t 
Where a person’s water right is wrongfully inter- 
fered with by a city in taking water under a sup- 
posed statutory authority, he may have his dam- 
ages assessed in a proceeding for an injunction with- 
out resorting to the proceeding for the assessment 
of damages provided in the statute under which 
defendants are supposedly acting,®? and this is true 
although while the proceeding for an injunction is 
pending defendants comply with the statutory re- 
quirement with regard to the taking.?* 


[§ 849] 5. Criminal Offenses; Penalties. Fre- 
quently there are statutory provisions or appropriate 
municipal ordinances making such acts as interfer- 
ence with a water company’s flow of water, or pol- 
lution of the public water supply, a criminal offense.®* 
The general rules?® of trial in criminal cases apply to 
prosecutions of such an offense.°* Where a water 
company is justified in turning off the water sup- 
plied a borough and the corporate officers of the 
borough turn it on again, although under cover of a 
resolution of the borough council, they are liable for 
the penalty imposed by statute for turning on the 
water of a water company without authority.®? 


purposes, may be denominated real 
physical inconveniences, flowing im- 
mediately out of the breach of the 
contract complained of, and should 
have been taken to be within the con- 
templation of the parties as a proba- 
ble result of the breach—that is, ac- 
cording to the usual course of things 
—and, therefore, that it, in connec- 
tion with proof of pecuniary loss, 
forms an item of recoverable dam- 
. ages in this action.” Birmingham 
Water Works Co. v. Ferguson, 51 So. 
150, 164 Ala. 494, 501. 


83. Welch v. Jamaica Water Sup- 
ply Co), “171° N.¥-S) 10L. 


84. Welch v. Jamaica Water Sup- 
ply Co., supra. 

85. Bessemer Waterworks v. Mur- 
phy, 60 So. 533, 6 Ala.App. 603. 


86. Wiley v. Athol, 23 N.E. 311, 
150 Mass. 426, 6 L.R.A. 342. 


87. Birmingham Waterworks Co. 
vy. Bailey, 59 So. 338, 5 Ala.App. 474. 


[a] Damages held excessive.—(1) 
$500. Town of Indianola v. Woods, 
80 So. 7, 118 Miss. 738 (for discom- 
fort and inconvenience). (2) $400. 
Birmingham Water Works Co. v. Bai- 
ley, 59 So. 338, 5 Ala:App. 474 (for 
ineonvenience for being deprived of 
water fora few days). (38) $350. Al- 
abama Water Co. v. Barnes, 82 So. 
115, 203 Ala. 101 (in an action against 
a water company for breach of its 
contract to supply plaintiff’s resi- 
dence, compensatory damages only 
being sought, and there .being no 
proof of aggravating circumstances, 
plaintiff only having been forced to 


go to a well some distance away for 
water for a few days). 

88. Greeney v. Pennsylvania Wa- 
ter Co., 29 Pa.Super. 136. 

89. Greeney v. Pennsylvania Wa- 
ter Co., supra. 

fa] Illustration.—In an = action 
against:-a water company to recover 
damages for injuries to land caused 
by water leaking from a reservoir, 
a verdict of punitive damages for 
plaintiff will be sustained, where the 
evidence tends to show that the res- 
ervoir had leaked from its construc- 
tion, that some of plaintiff’s arable 
Jands, pastures, and crops had been 
destroyed or injured, and that the 
conduct of the conipany indicated 
that it considered it cheaper to pay 
damages caused by the leaking res- 
ervoir than to be at the expense of 
reconstructing it. Greeney v. Penn- 
sylvania Water Co., 29 Pa.Super. 136. 


90. Bessemer Water Works v. 
Murphy, 60 So. 533, 6 Ala.App. 603. 

91. Regan v. City of New York, 
162 N.Y.S. 400, 175 App.Div. 861. 

92. Lexington Print Works v. Gan- 
ton, 50 N.E. 931, 171 Mass. 414. 

93. Lexington Print Works v. Can- 
ton, supra. 

94. See cases infra this section. 

95. See Criminal Law §§ 2000— 
2614. 

96. See cases infra this note. 

[a] Allegation and proof.—There 
must not be a material variance be- 
tween the allegation and proof,\for 
example, the allegation and theory of 


the case cannot be based on the the- 
ory that the water was turned off for 
nonpayment of rent and defendant 
convicted on proof that the water was 
turned off for some other cause. 
City of Poplar Bluff v. Reynolds, 129 
S.W. 36, 144 Mo.App. 536. 


[b] Conviction held proper.—Un- 
der a stipulation that defendants in- 
tentionally permitted goats to drink 
directly from a creek above an intake 
of the city’s water supply, defendants 
were properly convicted of violating 
an ordinance making the pollution 
of public water supply an offense. 
Bountiful City v. Granato, 292 P. 205, 
i Gitahy 133. 


[c] Evidence held insufficient to 
sustain a conviction for unlawful de- 
struction with dynamite of a public 
water reservoir. Broshears v. State, 
187 BP. 254,,17 OklLCr. 192. 


{d] Furnishing impure water.— 
(1) Where an indictment lies for 
breach of duty imposed by contract 
for failure to supply pure and whole- 
some water, the indictment must set 
out the breach of duty. Stein v. 
State, 37 Ala. 123. (2) If the indict- 
ment does not aver that defendant 
poisoned the water, it must set out 
his knowledge of its impurity. Stein 
v. State, supra. (3) Under’ such an 
indictment, the state may adduce evi- 
dence showing the injurious effects 
of the water on particular persons, 
members of the community, not nam- 
ed in the indictment. Stein v. State, 
supra. 

97. Tyrone Gas, etc., Co. v. Burley, 
19 Pa.Super. 348. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 850] A. Right to Use of Water for Irrigation 
Generally*®‘—1. Riparian Owner?®—a. In General. 
In jurisdictions wherein the doctrine of riparian 
rights obtains! every riparian owner on a stream has 
a limited? right to use the water to irrigate his ripa- 
The rights of different riparian owners 
are coequal in this respect* and there is no superi- 
ority growing out of prior riparian ownership by 


rian lands.® 


one.° 


[§ 851] b. Place of Taking and Use. 
right to use water for irrigation is confined strictly 
to riparian lands;® and the limit is generally deter- 


98. Right to supply of water from 
irrigation company see infra § 1504 et 
seq. 

99. Right of riparian owner to use 
of water generally see supra §§ 14-17. 

lL. See supra § 9. 

2. See infra §§ 851, 852. 

3 DS California, Pastoral, | ete:, 
Co. vy. Enterprise Canal, etc., Co., 127 
F. 741; Union Mill, etc., Co. v. Dang- 
berg, 24 F.Cas.No. 24,370, 2 Sawy. 450. 
And see Greeson v. Imperial Irr. Dist., 
59 F.(2d) 529 [aff 55 F.(2d) 321] (rec- 
ognizing the rule as obtaining in Cal- 
ifornia). 

Ala.—Ulbricht v. Eufaula Water 
Co., 6 So. 78, 86 Ala» 587, 11 Am.S.R. 
hoe ATs, REARS (2): 


Cal.—Herminghaus v. Southern Cal- 
ifornia Edison Co., 252 P. 607, 200 Cal. 
81 [Eeert gr 47 S.Ct) 575,)274. U.S.0728, 
71 L.Ed. 1315, cert dism 48 S.Ct. 27, 
275 U.S. 486, 72 L.Ed. 387]; Miller & 
Lux v. Enterprise Canal & Land Co., 
TATEP. S567, (169 “Cal w4i155, Purner |v: 
James Canal Co., 99 P. 520, 155 Cal. 
82, 182 Am.S.R. 59, 22 L.R.A.N.S. 401, 
17 Ann.Cas. 823; Los Angeles v. Los 
Angeles Farming, etc., Co., 93 P. 869, 
1135, 152 Cal. 645; Senior v. Anderson, 
62 P. 568, 130 Cal. 290; Charnock v. 
Higuerra, 44 P. 171, 111 Cal. 473, 52 
Am.S.R. 195, 32 L.R.A. 190;. Hargrave 
v. Cook, 41 P. 18, 108 Cal. 72, 30 L.R. 
A. 390; Riverside Water Co. v. Gage, 
26 P. 889, 89 Cal. 410; Heilbron v. 
76 Land, etc., Co., 22 P. 62, 80 Cal. 189; 
Stanford v. Felt, 16 P. 900, 71 Cal. 249; 
Swift v. Goodrich, 11 P. 561, 70 Cal. 
103; Lux v. Haggin, 10 P. 674, 69 Cal. 
255; Anaheim Water Co. v. Semi- 
Tropic Water Co., 30 P. 623, 64 Cal. 
185; Ellis v. Tone, 58 Cal. 289; Gib- 
son v. Puchta, 33 Cal. 310. 

Conn.—Gillett v. Johnson, 30 Conn. 
180; Perkins v. Dow, 1 Root 535. 

Kan.—Clark vy. Allaman, 80 P. 571, 
71...Kan, 206, 70 d.R.A. 971. 

Me.—Blanchard v. Baker, 8 Me. 253, 
23 Am.D. 504. 

Mass.—Elliot v. Fitchburg R. Co., 
10 Cush. 191, 57 Am.D. 85; Weston 
v. Alden, 8 Mass. 136. 

Nev.—Jones v. Adams, 6 P. 442, 19 
Nev. 78, 3 Am.S.R. 788. 


N.J.—Doremus v. Paterson, 55 A. 
804, 65 N.J.Eq. 711; Farrell v. Rich- 
ards, 30 N.J.Eq. 511. 

N.vY.+—Strobel v. Kerr Salt Co., 58 
NES 1427-164 N.Y.) 303,779" Am: SR. 
648, 51 L.R.A. 687 [rearg den 59 N.H. 
1131, 165 N.Y. 617]. 

Or.—In re Willow Creek, 144 P. 505, 
74 Or. 592 [mod on other grounds 146 
P. 475, 74 Or. 592]; Jones v. Conn, 64 
P. 855, 65 P. 1068, 39 Or. 30, 87 Am.S.R. 
634, 54 L.R.A. 630; Low v. Schaffer, 
33 P. 678, 24 Or. 239. 

S.D.—Lone Tree Ditch Co. v. Cy- 
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rigated.® 


A riparian 
gate his lands.? 


clone Ditch Co., 91 N.W. 852, 15 S.D.] 
sacishaat on other grounds 128 N.W. 


Tex.—Parker y. El Paso County 
Water Improvement Dist. No. 1, 297 S. 
W. 737, 116 Tex. 631 [aff (Civ.App.) 
260 S.W. 667]; Watkins Land Co. v. 
Clements, 86 S.W. 733, 98 Tex. 578, 107 
Am.S.R. 653, 70 L.R.A. 964. See Motl 
v. Boyd, 286 S.W. 458, 116 Tex. 82 [rev 
(Civ.App.) 236 S.W. 487 (prior to the 
passage of the appropriation act in 
1889 the fixed policy of the state of 
Texas under all of its several gov- 
ernments was to recognize the right 
of the riparian owner to use water 
for irrigation). 


Utah.—North Point Consol. Irr. Co. 
v. Utah, ete., Canal Co., 52 P. 168, 16 
eee 246, 67 Am.S.R. 607, 40 L.R.A. 

de 


Eng.—Mason y. Hill, 5 B.&Ad. 1, 27 
E.C.L. 11, 110 Reprint 692; Embrey v. 
Owen, 6 Exch. 353. 155 Reprint 579; 
Wood v. Waud, 3 Exch. 748, 154 Re- 
print 1047. 

[a] Leading case.—Lux v. Haggin, 
10 P2674; 69 ‘Cal.255. 


{b] Right is natural, rather than 
acquired, one.—Union Mill, etc., Co. v. 
Dangberg, 24 F.Cas.No. 14,370, 2 
Sawy. 450. 


[ec] Wested property right.——The 
right of a riparian owner to make'a 
reasonable beneficial use of the wa- 
ters of a flowing stream for irriga- 
tion purposes is a vested property 
right. St. Germain Irrigating Co. v. 
Hawthorn Ditch Co., 143 N.W. 124, 32 
S.D. 260 [foll St. Germain Irrigating 
Co. v. Hawthorne Ditch Co., 143 N.W. 
TO) neon cpoek oul 


[d] Right attaches at time of set- 
tlement on lands for the purpose of 
holding the same as a homestead or 
by preémption. Stenger y. Tharp, 94 
N.W. 402, 17-8.D. 18. 


[e] Fact that riparian land lies 
above level (1) of the stream, so that 
it cannot be irrigated’ by means of 
ditches wholly on the premises, does 
not affect the owner’s right to the use 
of the water (Charnock v. Higuerra, 
44 R. 171, 111 Cal. 473, 52 Am.S.R. 195, 
82 L.R.A. 190; Jones v. Conn, 64 P. 
855, 65 P. 1068, 39 Or. 30, 87 Am.§.R. 
634, 54 L.R.A. 630), (2) although it 
might have a material bearing on the 
reasonableness of tke use (Jones v. 
Conn, supra). (3) Reasonableness of 
use generally see infra § 852. 


[f] Right. is waived by clalming 
as appropriator.—Davis vy. Chamber- 
lain, 98 P. 154, 51 Or. 304. 


{g] Particular creek held to meet 
all the requirements of a natural 
watercourse, of value as an irrigable 
stream, to which water rights, wheth- 
er riparian or by appropriation, at- 
tach. Hoefs v. Short, 273 S.W. 785, 


[67 °C. J.] 1287 


mined by the natural watershed of the! stream.? 
However, a riparian owner having a right to take wa- 
ter for irrigation from a stream may take it from 
any convenient point on the stream, whether at a 
point on his own Jand or the land of another, with the 
consent of the latter, so long as the taking does not 
injuriously affect the rights of riparian owners be- 
tween the point of diversion and the land to be ir- 


[§ 852] c. Quantity. A riparian owner is not en- 
titled to use the entire -volume of the stream to irri- 


Also, he is not entitled to use for 


114 Tex. 501, 40 A.L.R. 833 [aff (Civ. 
App.) 190 S.W. 802]. 


Navigable stream see Navigable 
Waters § 150. 


4 Matagorda Canal Co. v. Mark- 
ham Irr. Co., (Tex.Civ.App.) 154 S.W. 
1176; Stacy v. Delery, 122 S.W. 300, 
57 Tex.Civ.App. 242; Hunter Land Co. 
Mie ore 250 P. 41, 140 Wash. 


5. Little Walla Walla Irr. Co. v. 
Finis Irr. Co., 124 P. 666, 62 Or. 348 
[mod on other grounds 125 P. 270, 62 


98 P. 1083, 51 Or. 318; 
Hunter Land Co. v. Laugenour, 250 P. 
41, 140 Wash. 558. 


6. Gould v. Eaton, 49 P. 577, 117 
Cal. 539, 38 L.R.A. 181; Silver Creek, 
etc., Land, ete., Co. v. Hayes, 45° P. 
191, 113 Cal. 142; Heilbron v. 76 Land, 
ete., Co., 22 P. 62, 80 Cal. 189; Gould 
Vay otationd, 185 P> 879), Wi Call 266. 
Byrne v. Crafts, 15 P. 300, 73 Cal. 641; 
Crawford Co. v. Hathaway, 93 N.W. 
781, 67 Neb. 325, 108 Am.S.R. 647, 60 
L.R.A. 889. 


[a] Riparian proprietor cannot 
sell water to others to irrigate non- 
riparian lands.—Watkins Land Co. vy. 
Clements, 86 S.W. 7338, 98 Tex. 578, 107 
Am.S.R. 653, 70 L.R.A. 964. 


Who may appropriate water see su- 
pra § 415. 

7. Bathgate v. Irvine, 
VAG Cale 135, — us vA Re Poe sh Mite 
Shasta Power Corporation vy. McAr- 
thur, 292 P. 549, 109 Cal. App. 171,, (See 
also Watkins Land Co. v. Clements, 86 
S.W,." i733. 987 (Pex) 5782 oot Amis: 
653, 70 L.R.A. 964 (a riparian pro- 
prietor cannot ordinarily divert wa- 
ter to irrigate land lying beyond the 
watershed of the stream, except 
where the drainage area is small and 
the supply of water abundant, so that 
other riparian owners will not be de- 
prived of an ample supply). 


[a] Where one’s land borders on a 
stream, the fact that a part of it ex- 
tends beyond the natural watershed 
of the stream does not prevent that 
part from being riparian land. Jones 
v. Conn, 64 P. 855, 65 P. 1068, 39 Or. 
30, 87 Am.S.R. 634, 54 L.R.A. 630. 


8. Turner v. James Canal Co., -99 
PY 520,1156; Cal. 82,132 Am. SiR 594-22 
L.R.A.N.S. 401, 17 Ann.Cas. 823; Red- 
water Land & Canal Co. vy. Jones, (S. 
D.) 130 N.W. 85; Redwater Land, ete., 
Co. v. Reed, 128 N.W. 702, 26 S.D. 466. 


9. Trujillo & Mercado v. Succes- 
sion of Rodriguez, 233 F. 208, 147 Cc. 
C.A. 214; Harris v. Harrison, 29 P. 
325, 93 Cal. 676; Gould v. Stafford, 18 
P. 879, 77 Cal. 66; Learned v. Tange- 
moan, 2 Ps 191 65) Cal 334 litote ve 
Fitchburg R. Co., 10 Cush. (Mass.) 
191, 57 Am.D.. 85; Anthony v. Lap- 
ham, 5 Pick. (Mass.) 175; Colburn v. 
Richards, 13 Mass. 420, 7 Am.D. 160; 


58 P. 442, 


*By STANLEY A. HACKETT (§§ 850-861). 
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irrigation such quantities of water as will deprive 
lower owners of a sufficient supply for their natural 
wants or domestic needs! or such quantities as will 
destroy or materially impair the rights of lower pro- 
prietors to use their due proportion of water for the 


irrigation of their riparian lands.*? 


ter for irrigation must be reasonablet? and what is 
reasonable is ordinarily a question of fact depending 
on the circumstances of the particular case, 
though there are some things which are clearly and 
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sion.!® 


His use of wa- 


13 al- 


obviously unreasonable,!* such as a needless waste 


Hunter Land Co. v. Laugenour, 


P. 41, 140 Wash. 558. 

10. U.S.—Union Mill, ete., 
Ferris, 24 F.Cas.No. 14,371, 2 
176. 

Cal.—Drake v. Tucker, 
43 Cal.App. 53. 

Conn.—Gillett v. 
80. 


(GOb Nie 
Sawy. 


184 P. 502, 
Johnson, 30 Conn. 


Ill.—Evans v. Merriweather, 4 Ill. 
492, 38 Am.D. 106. 

Mich.—Mastenbrook y. Alger, 68 N. 
W. 213, 110 Mich. 414. 

Tex.—Martin v. Burr, 228 S.W. 543, 
111 Tex. 57 [rev (Civ.App.) 171 S.W. 
1044]; Watkins Land Co. y. Clements, 
SOM OAV Leo O51 Su Nee goo MO) peach 
964, 107 Am.S.R. 653; Baker, Fleming 
SEU DeEE save IOLOWNy jon Pe Xt. vom; 
Fleming v. Davis, 37 Tex. 173. 

What are natural wants see supra 
§ 16. 

nlp 
Ferris, 
L7G. 


'COnev. 
Sawy. 


U.S.—Union Mill, etc., 
24 E.Cas.No. 14,371, 2 


Cal.—Miller & Lux vy. Enterprise 
Canal & Land Co., 147 P. 567, 169 Cal. 


415; Wiggins v. Muscupiabe Land, 
Cte Conn toe Psi 60, elds) (Cals si 3 2554 
WAG See oly oa Lei. Ave OOM sy Liss avs 


Haggin, 10 P. 674, 755, 69 Cal. 255. 


Kan.—Clark v. Allaman, 80 P. 571, 
fal IKE Oe PADIS. Theil Deal Reeve ey CGI 


Mass.—BElliot v. Fitchburg R. Co., 
10 Cush. 191, 57 Am.D. 85; Newhall 
v. Ireson, 8 Cush. 595, 54 Am.D. 790; 
Anthony vy. Lapham, 5 Pick. 175; Cook 
ev. Hull, 3 Pick. 269, 15 Am.D. 208. 

Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
A. 910. 

Nev.—Jones v. Adams, 6 P. 442, 19 
Nev. 78, 3 Am.S.R. 788; Blaisdell v. 
Stephens, 14 Nev. 17, 33 Am.R. 523 
Barnes vy. Sabron, 10 Nev. 217. 

N.J.—Farrell v. Richards, 
High 51a5 

N.Y.—Arnold v. Foot, 12 Wend. 330. 


Or.—Caviness v. La Grande Irr. Co., 
119 P..731, 60 Or. 410. 


Pa.—Miller v. Miller, 
Am.D. 545. 


S.D.—Stenger v. Tharp, 
402, 17 S.D.:18: 


Tex.—Watkins Land Co. v. Clem- 
ents, 86 S.W. 733, 98 Tex. 578, 107 Am. 
S.R. 653, 70 L.R.A. 964 [exp] Mud 
Creek Irr., etc., Co. v. Vivian, 11 S.W. 
O78, 74. Tex. 1704, Polle* ve Correth, 
31 Tex. 362, 98 Am.D. 540; Rhodes v. 
Whitehead, 27 Tex. 304; Barrett v. 
Metcalfe, 33 S.W. 758, 12 Tex.Civ.App. 
247). 

Wash.—Hunter Land Co. v. Laugen- 
our, 250 P. 41, 140 Wash. 558. 


Eng.—Swindon Waterworks Co. v. 
Wilts, etc., Canal Co., L.R. 7 H.L. 697; 
Sandwich vy. Great Northern R. Co., 
10 Ch.D. 707; Sampson v. Hoddinott, 
1 C.B.N.S. 590, 87 E.C.L. 590, 140 Re- 
print 242; Embrey v. Owen, 6 Exch. 
358, 155 Reprint 579; Norbury v. 


30 N.J. 


9 Pa. 74,749 


94 N.W. 


250, Kitchin, 9 Jur.N.S. 132; 


Miner v. Gil- 
mour, 12 Moore P.C. 156, 14 Reprint 
abs 


12. Cal.—Smith v. Corbit, 48 P. 
725, 116 Cal. 587; Wiggins v. Muscu- 
piabe Land, ete, Co., 45 P. 160, 113 
@al, 182, 54° Am-S.R. 337,32 ERA: 
667; Hargrave v. Cook, 41 P. 18, 108 
Cal..72, 30 L.R.A. 390; Harris v. Har- 
rison, 29) .Pe ozone Cal 6765 Gould 
Varstattord, 1s (P1879 We Cal 66:, tux 
vy. Haggin, 10 P. 674, 69 Cal. 255. 

Kan.—Clark v. Allaman, 80 P. 571, 
Gln ian.) 206,100) Mad AD tb. 


Mass.—Elliot v. Fitchburg R. Co., 
10 Cush. 191, 57 Am.D. 85; Anthony v. 
Lapham, 5 Pick, ‘175. 


Neb.—Meng v. Coffee, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R..697, 60 L.R. 
A. 910; Crawford Co. v. Hathaway, 
93 N.W. 781, 67 Neb. 325, 108 Am.S.R. 
647, 60 L.R.A. 889. 


Nev.—Barnes v. Sabron, 
Daie 


N.Y.—Arnold v. Foot, 12 Wend. 330. 


Or.—Low v. Schaffer, 33 P. 678, 
24-Ori 239. 


Pa.—Messinger’s Appeal, 4 A. 162, 
109 Pa. 285; Miller v. Miller, 9 Pa. 
74, 49 Am.D. 545. 


S.D.—Henderson v. Goforth, 148 N. 
W. 1045, 34 S.D. 441. 


Wash.—Shotwell vy. 
254, 8 Wash. 387. 


Eng.—Embrey v. Owen, 6 Exch. 353, 
155 Reprint 579. 


13. Cal.—Turner v. James Canal 
Co., 99 PB. 520, 155 Cal. 82, 132 Am.S.R. 
59 cok. AUN... 401, h7 AmniCas. 
8233) Harris v. Harrison, 29) PR: 325, 93 
Cal. 676; Heilbron v. 76 Land, etc., 
Co., 22. RP. 62, 80 Cal. 189; Gould_v. 
Stafford, 16-2 .:,879, 77 Cal. ‘667 ~Stan= 
ford: vo melt 16° Pe 9005 Wi Cal.wi249; 
Lhuxiva Hageins 10.P. 6745 156. 69) Cal, 
255; Mt. Shasta Power Corporation 
v. McArthur, 292 P, 549, 109 Cal.App. 
171. 


Neb.—Meng v. Coffey, 93 N.W. 713, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 


10 Nev. 


Dodge, 36 P. 


A. 910. 
Nev.—Barnes v. Sabron, 10 Nev. 
Pa.—Miller v. Miller, 


9 Pa, 74, 49 
Am.D. 545. : 
Tex.—Baker, Fleming & Hubert v. 
Brown, 55 Tex. 377. 


Iing.—Embrey v. Owen, 6 Exch. 
353, 155 Reprint 579; Norbury v. 
Kitchin, 9 Jur.N.S. 132; Miner y. Gil- 
ete 12 Moore P.C. 131, 14 Reprint 


14, Meng v. Coffey, 93 N.W. 718, 
67 Neb. 500, 108 Am.S.R. 697, 60 L.R. 
A.’ 910: 

15. Meng v. Coffey, supra. 


16. Charnock v. Higuerra, 44 P. 
Wilys Leia Alene AumMus nN. 1 O53 


Joule 190: Elliot Vv. Fitchburg 1h 
Cor 220) Cush. (Mass.) 191, 57 Am.D. 
85; Norbury v. Kitchin, 9 Jur.N.S. 


133, 7 L.T.Rep.N.S. 685. 


of water to the injury of other owners.*® 
ableness of use is not affected by the mode of diver- 
The quantity of water te which a riparian 
owner is entitled to use for irrigation is necessarily 
indefinite, uncertain,'’ and subject to fluctuations ;1% 
it depends on, and varies with, the volume of water i in 
the stream,t® seasons and climatic conditions,”° and 
the needs of other riparian proprietors,”* as well as 
his own needs;?2 and in determining such needs it 
is necessary to consider the area of irrigable Jand,?* 


[§ 852 


Reason- 


17. In re Willow Creek, 144 P. 
505, 74 Or. 592 [mod on other grounds 
146 P. 475, 74 Or. 592]; Little Walla - 
Walla Irr. Co. v. Finis Irr. Co., 124 
P. 666,125. P. 270; 62 Or. s48ie35er 
Redwater Land & Canal Co. v. Jones, 
(S.D.) 139 N.W. 85; Lone Tree Ditch 
Co. v. Cyclone. Ditch Co:, 123 NOW, 
596, 26 S.D. 307 [mod 91 NW... 352, 
LEV SAD a Sams 


18. In re Willow Creek, 144 P. 
505, 74 Or. 592 [mod on other grounds 
146 BP. 475, 74 Or. 592]; Little Walla 
Walla Irr. Co. v. Finis Irr. Co.,1124 P. 
666, 62 Or. 348 [mod on other grounds 
125° P.. 270; 62) * Ori) 34897 uone ! free 
Ditch Co. v. Cyclone Ditch Co., 128 
NW. 596,26 (S-Di =307, ace 91. N.W. 
352, 15 S/D. Gy Aa 


197" Harris v. Harrivon 29 Pr 3257 
93 Cal. 676; Jones v. Conn, 64 P. 855, 
65 P. 1068, 39 Or. 30, 87 Am.S.R. 634, 
54 L.R.A. 630; ‘hoone Tree Ditch Co. 
v. Cyclone Ditch Co., 128 N.W. 596, 
as ier 307 [mod 91 N.W. 352, 15 $.D: 

20. Gotelli v. Cardelli, 69 P. 8, 26 
Nev. 382; Jones v. Conn, 64 P. 855, 
65°P.' 1068, 39) Or. 30, 87 Am-.SuRy 634; 
54 L.R.A. 6380; Redwater Land & Ca- 
nal poe v. Reed, 128 N.W. 702, 26-S. 

. 466. 


21. Little Walla Walla Irr. Co. v. 
Hinis Irr. Coy 124) P:' 666,562 Ormedem 
{mod on other grounds 125 P. 270, 62 
Or. 348]. 


[a] Doctrine of rotation in use 
may and should be applied where the © 
flow of the stream is insufficient to 
irrigate all the riparian lands simul- 
taneously. Harris v. Harrison, 29 P. 
325, 93 Cal. 676; Pyramid Land & 
Stock Co. v. Scott, 1977 Bb. 398; sieealk 
App. 634. 


22. %In re Willow Creek, 144 P. 505, 
74 Or. 592 [mod on other grounds 
146 P. 475, 74 Or. 592]; Hedges v. 
Riddle, 127 P. 548, 63 Or. 257; Red- 
water Land & Canal Co. v. Reed, 128 
N.W. ‘702, 26 S.D. 466; Biggs v. Lee, 
(Tex.Civ.App.) 147 S.W. 709. 


28. Wiggins v. Muscupiabe Land, 
etc., ‘Co., 45. Ps 7160), 113" ‘Galteieaearae 
Am.S.R. 337, 32 L.R.A. 667; Harris 
v. Harrison, "29! P. 325; 93 ‘Cal. iG 765 
In re Willow Creek, 144 P. 505, 74 
Or. 592 [mod on other grounds 146 
P. 475, 74 Or. 592]; Hedges v. Riddle, 
127 P. 548, 68. On. 257; Jones v. Conn, 
(vivelen 855, 65. PP.) 1068; 39° Or.= SOmrea 
Am.S.R. 634, 54 L.R.A. 630; Mata- 
gorda Canal Co. v. Markham Irr. Co., 
(Tex.Civ.App.) 154 S.W. 1176. 


a] Where only part of tract is 

gable, only that part should be 
ebneiaared’ Redwater Land & Canal 
Co. v. Jones, (S.D.) 130 N.W.. 85. 


[b] Land requiring same quanti- 
ty of water per acre.~-Where all the 
land appurtenant to the stream is 
similar in that each of the tracts re- 
quires the same quantity of water 
per acre to irrigate it successfully, 
a riparian claimant has the right to 
take from the stream for irrigating 
purposes only such proportion of the 
water as his riparian lands bear to 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 852-855] 


and the character of the soil,?* owned by each ripari- 
an proprietor. Where a riparian owner or his gran- 
tor acquired title to the land from the government 
subsequent to the adoption by congress of the Desert 
Land Act and the statute is applicable to the land, 
he is entitled, as against a subsequent appropriator, 
to water for irrigation only to the extent to which 
he is a prior appropriator.?° 

[§ 853] 2. Other Persons. Rights to the water of 
a stream for purposes of irrigation may be granted 
by loeal law to persons other than riparian owners,?° 
at least where the stream is a public one or is on 
public land?" and vested rights are not impaired ;7* 
and in some jurisdictions the common-law doctrine 
that only riparian owners may divert water from 
streams for the purpose of irrigation does not ob- 
tain.?° It has been held that surplus or waste waters 
remaining after irrigation are the property of the 
owner of the land so long as they exist and remain 
on his land®° and that he may transfer to other per- 
sons a right thereto for irrigation.*? 


[§ 854] B. Public Rights, Supervision, and Con- 
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trol—l. In General. By virtue of its police pow- 
er,?? a state may regulate and control irrigation*® 
and the distribution and use of water therefor.’* 
Regulatory statutes have been enacted in some ju- 
risdictions®® and such statutes, when free from con- 
stitutional objections,*® are controlling in so far as 
they are applicable.** Some regulatory statutes do 
not apply to owners in common of a ditch for irriga- 
tion purposes who are not carriers of water for 
hire.*8 Also, drawing water through a canal from 
one state into another for the purpose of irrigating 
lands in the latter state is not necessarily a violation 
of the constitution, laws, or policy of the former 
state.2° The mere management and operation of an 
irrigation system for the benefit of the landowners is 
not an exercise of any of the powers of state soy- 
ereignty.*° 

[§ 855] 2. Supplying of Water as Public Use.*4 
The supplying of water for irrigation is a publie use 
when the water rights and system are dedicated to a 
service offered as a utility to the pukhe generally or 


the quantity of riparian lands on the 
stream and capable of being irrigat- 
ed therefrom. Hunter Land Co. v. 
Laugenour, 250 P. 41, 140 Wash. 558. 

24. Harris v. Harrison, 29. P. 325, 
93 Cal. 676; In re Willow Creek, 144 
P. 505, 74 Or. .592, [mod-on other 
grounds 146 P. 475. 74 Or. 592]; Hedg- 
es v. Riddle, 127 P. 548, 63 Or. 257. 

25. Hedges v. Riddle, 127 P. 548, 
63 Or--257. 

Appropriation generally see supra 
§§ 409-503. 

26. Russell v. Henna, 10 Porto Ri- 
co Fed. 484. 

Appropriators see supra § 409 et 
seq. 

27. See supra § 413. 

28. See supra § 411. ; 

29. Boquillas Land & Cattle Co. v. 
Curtis, 89 P. 504, 11 Ariz. 128 [aff 29 
S.Ct. 493, 213 U.S. 339, 54 L.Ed. 822]. 


30. Bidleman v. Short, 150 P. 834, 
38 Nev. 467. 

Appropriation of waste or surplus 
water see supra §§ 442, 443. 

Duty of appropriator: 

Not to waste water see supra § 452. 
To permit surplus water to flow in 

natural channel see supra § 490. 

81. Bidleman v. Short, 150 P. 834, 
38 Nev. 467. 

32. U.S.—Sutter Butte Canal Co. 
v. Railroad Commission of California, 
LOT Ot 259. 209 WUE eelZo,, Mo) sles bod, 
637 Pati 2595 P. 937, 202.» Cal. 179i); 
Bergman v. Kearney, 241 F. 884. 


Colo.—White v. Farmers’ High 
Line Canal, etc, Co., 43 PB. 1028, 22 
Colo. 191, 31 L.R.A. 828. ' 

Idaho.—Brose v. Board of Direc- 
tors of Nampa & Meridian Irr. Dist., 
132 P. 799, 24 Idaho 116. 

N.M.—Gutierrez v. Middle _ Rio 
Grande Conservancy Dist., 282 P. 1, 
34 N.M. 346, 70 A.L.R. 1261 [cert den 
500 S.GG. U58)62805 Unsm O10, 745 Tukid, 
653]. 

Tex.—Arneson v. Shary, (Civ.App.) 
32 S.W.(2d) 907 [appeal dism 52 S. 
Ctir202, 7284 U.s. 592, 76 led. 61'04.. 

33. Arneson v. Shary, supra. 

' 34 U.S.—Bergman v. Kearney, 
241 F. 884. 

Cal.—Merrill v. Southside Irr. Co., 
44 P. 720, 112 Cal. 426. 

Colo.—White v. Farmers’ 


High 


Line. Canal, ete.,, Co., 43 PB. 1028, 22 
Colon Lon, 31) ERA 828, 

Idaho.—Brose v. Board of Direc- 
tors of Nampa & Meridian Irr. Dist., 
132 P. 799, 24 Idaho 116. 

Wash.—In re Waters of Doan 
Creek, 215 P. 3438, 125 Wash. 14. 

{a] Regulation by proper authori- 
ties.—'‘The right to take water and 
use it for purposes of irrigation is 
subject to regulation by the proper 
authorities.” Trujillo & Mercado v. 
Succession of Rodriguez, 233 F. 208, 
211, 147 C.C.A. 214. 

[b] There is no ground for estop- 
pel against public regulation.—Albin 
v. Railroad Commission, 15 P.(2d) 
860, 216 Cal. 655. 

Regulation of appropriations see 
supra § 411 et seq. 


35. See statutory provisions. 


[a] Practical rules in western 
states.—"So different are the prob- 
lems and so different ‘are the condi- 
tions, that in the western states the 
rules regulating irrigation have a 
prevailing tendency toward practical- 


ism.’’ Spurrier v. Mitchell Irrigation 
prety 229 N.W. 278, 119 Neb, 401, 
[b] UWniformity.—It is obviously 


the policy of the law governing the 
subject of irrigation to regulate the 
use of the waters, flowing in the 
streams cf the state, for the irriga- 
tion of lands, by a uniform system. 
McCook Irr. Co. v. Crews, 102 N.W. 
429, 70 Neb. 115. 

[ec] In Philippines and Porto Rico 
the Spanish Law of Waters consti- 
tutes a part of the local statutory 
Jaw relating to irrigation. Sedeco v. 
Sarenas, 41 Philippine 80; Russell v. 
Henna, 10 Porto Rico Fed. 484; De 
Diego v. Rovira, 9 Porto Rico Fed. 
17; Semidey v. Central Aguirre, 7 
Porto Rico Fed. 572. 


36. Hinderlider v. Everett, (Colo.) 
Oe (2a) a2 

[a] Favorable constitutional pro- 
visions.—(1) “‘In recognition of the 
fact that a large area of semi-arid 
land has been recovered through irri- 
gation projects, the people of the 
state, speaking through our Constitu- 
tion, have said: ‘The necessity of 
water for domestic use and for ir- 
rigation purposes in the State of Ne- 
braska is hereby declared to be a 
natural want.’ Const. art. XV, sec. 
4. This was the equivalent of a dec- 
laration that water is a natural need, 


and relying upon this principle our 
people have secured this natural need 
through irrigation works, and apply- 
ing it to the semi-arid lands have 
made them bud and blossom and bear 
fruit. Recognizing the necessity of 
the artificial application of water to 
land in the interest of good hus- 
bandry, this state has recognized and 
encouraged irrigation by constitu- 
tional provision and legislative en- 
actment.” Spurrier v. Mitchell Irr. 
Dist., 229 N.W. 273, 119 Neb. 401, 410, 
74 A.L.R. 884 [appeal dism and cert 
den 51-S! Ct. 484, 283: WeSl9 796, 750k: 
Ed. 1420]. (2) A constitutional pro- 
vision that the necessary use of lands 
for the construction of reservoirs for 
the purpose of irrigation shall be 
subject to the regulation and control 
of the state means that the matter 
shall be controlled by the legislature 
of the state by legislative enactment. 
Idaho-Iowa Lateral & Reservoir Co, 
v. Fisher, 151 P. 998, 27 Idaho 695. 


Constitutionality of particular stat- 
utory provisions see passim infra §§ 
856-1118. 

37. White v. Farmers’ High Line 
Canal, etc., Co., 43 P. 1028, 22 Colo. 
19> 31- LRA. 828" Coulson: v. Aber 
deen-Springfield Canal Co., 227 P. 29, 
39 Idaho 320; State v. Twin Falls 
Canal Co., 121 P. 1039, 21 Idaho 410, 
L.R.A.1916F 236; Brose v. Board of 
Directors of Nampa & Meridian Irr. 
Dist., 118 P. 504, 20 Idaho 281. 


[a] Statute is paramount to pri- 
vate contract.—White v. Farmers’ 
High Line Canal, etc., Co., 43 P. 1028, 
22 ‘Colo. 191, 31 L.R.A. 828. 


[b] Pueblo rights.—Since a _ set- 
tlenrent of Tularosa was made after 
acquisition of the territory by the 
United States from which the grant 
was obtained, the right of the set- 
tlers of the town in the use of water 
is controlled by the laws of the Unit- 
ed States and not determinable un- 
der the theory of “pueblo rights” 
granted by the Spanish or Mexican 
governments. State v. Tularosa Com- 
munity Ditch, 143 P. 207, 19 N.M. 352. 


38. Larned v. Jenkins, 169 N.W. 
723, 102 Neb. 796. 


39. Perkins County v. Graff, 114 F. 
441, 52 C.C.At 243 [cert den’ 23) S.Ct, 
843, 187 U.S. 642, 47 L.Hd. 346]. 

40. New York Trust Co. v. Farm- 
ers’) Irr. Dist., 280 F.\785. 

41. Supplying water for general 
use of inhabitants of municipality as 
public use see supra § 611. 
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such portion thereof as can be served,*? but not 
where there is no offer or holding out to the puble 
and the service is extended only to certain individu- 
als as a matter of accommodation or for particular 


reasons.4® This test is applied 


whether the power of eminent domain may be exer- 
cised** and whether the individual, association, or 
corporation supplying the water is subject to con- 
trol and regulation by a public utility commission.*? 


[§ 856] 3. Water Officials.*® 


42. Western Canal Co. v. Railroad 
Commission, 15 P.(2d) 8538, 216 Cal. 
639 [cert den 53 S.Ct. 688]; Babcock 
v. C. W. Clarke Co., 2 P. (2d) 155, 213 
Cal. 389; Nail v. Jacks, 258 P. 593, 
201 Cal. 668; Samuel Edwards Asso- 
ciates v. Railroad Commission of Cal- 
ifornia, 235 P. 647, 196 Cal. 62; Van 
Hoosear v. Railroad Commission of 
State of California, 194 P. 1008, 184 
Cal. 553; Traber v. Railroad Commis- 
sion, 191 P. 366, 183 Cal. 304; River- 
side Land Co. v. Jarvis, 163 P. 54, 174 
Cal. 316; Miller & Lux v. Enterprise 
Canal & Land Co., 147 P. 567, 169 Cal. 
415; Weavitt v. Lassen Irr. Co., 106 
BP. 404,157 Cal: 82, 29 L.R.A.N.S. 213; 
Price v. Riverside Land and Irriga- 
MOnCO:, D6, Cale tel, 


[a] Fact that contracts were 
made (1) declaring that the agree- 
ment to supply water should be ap- 
purtenant to respective tracts of land, 
is not inconsistent with the theory 
of a dedication to public use. Traber 
v. Railroad Commission, 191 P. 366, 
183) Cal, [804.04 1(2)%“Contract, or-ino 
contract, dedication of water service 
has been made for these lands.’’ Sut- 
ter Butte Canal Co. v. Railroad Com- 
mission of California, 259 P. 937, 202 
Cal. 179, 190 [aff 49 S.Ct: 325, 279 U.S. 
M255 003 .Ad.; '63,% h 


43. De Pauw University v., Public 
Service Commission of Oregon, 247 F. 
183, 253 F. 848; Southern California 
Edison Co. vy. Railroad Commission 
of California, 230 P. 661, 194 Cal. 757; 
Klatt v. Railroad Commission, 221 P. 
926, 192 Cai. 689; Richardson v. Rail- 
road Commission of California, 218 
P. 418, 191 Cal. 716; Stratton v. Rail- 
road Commission of California, 198 
P. 1051, 186 Cal. 119; Van Hoosgear 
v. Railroad Commission of State of 
California, 194 P. 1008, 184 Cal. 553; 
Thayer v. California Development 
Co., 128 P. 21, 164 Cal. 117; Hildreth 
y. Montecito Creek Water Co., 72 P. 
oop, 139° Cal 22, 


[a] The posting of a notice under 
Civ. Code, § 1415, requiring one de- 
siring to appropriate waters to post 
a written, notice at the point of in- 
tended diversion, stating his claim to 
the water and “the place of intended 
use,’’ did not operate as a dedication 
to public use of the water for the 
benefit of the territory embraced in 
the places of intended use designated 
in the notice, so as to entitle persons 
at such places to compel the furnish- 
ing of water to them; the dedication 
being manifested by the actual tak- 
ing of water to a place and selling it. 
Palmer v. Railroad Commission of 
California, 138 P. 997, 167 Cal. 163. 


44, Irrigation as public use with- 
in law of eminent domain see Hmi- 
nent Domain § 57. 


45. De Pauw University v. Public 
Service Commission of Oregon, 247 F. 
183, 253 FH. 848; Western Canal Co. 
v. Railroad Commission, 15 P.(2d) 
853, 216 Cal.» 639 feert den 53..S.Ct. 
688]; Southern California Edison Co. 


The administration 
of laws relating to the distribution of water for the 
purpose of irrigation may be committed by statute to 
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in determining 


and only such,°* 


v. Railroad Commission of California, 
230 P. 661, 194 Cal. 757; Mound Wa- 
ter Co. v. Southern California Edison 
Co., 194 P. 1014, 184 Cal. 602; Van Hoo- 
sear v. Railroad Commission of State 
of California, 194 P. 1003, 184 Cal. 
553; Traber v. Railroad Commission, 
191 P. 366, 183 Cal. 304; Allen v. Rail- 
road Commission of California, 175 
P. 466, 179 Cal. 68, 8 L.R.A. 249 [cert 
den 39 S.Ct. 259, 249 U.S. 601, 63 L. 
Ed. 797]; Palermo Land & Water Co. 
v. Railroad Commission of State of 


California, 160 P. 228, 173 Cal. 380; 
Glenn-Colusa Irr. Dist. v. Paulson, 
242 RB. 494,75 CalszA pp, 57; Steam-= 


boat Canal Co. v. Garson, 185 P. 801, 
1119, 43 Nev, 298. 


[a] Mutual water company is not 
subject to the jurisdiction of a public 
utility commission. Southern Cali- 
fornia Edison Co. v. Railroad Com- 
mission of California, 230 P. 661, 194 
Cal. 757; Stratton v. Railroad Com- 
mission of California, 198 P. 1051, 186 
Cal. 119. 


[b] Interest of applicant for regu- 
lations.—The railroad commission is 
not bound to make and enforce regu- 
lations for the conduct of a public 
utility, such as a water supply com- 
pany, at the instance of persons hay- 
ing no interest in the service. Palmer 
v. Railroad Commission of California, 
EBS 997, Lon Cale ples: 


Regulation as to rates and other 
particular matters see infra §§ 1074, 
1088. 


46. Regulation by public utility 
commission see supra § 855. 


47. New Cache la Poudre Irr. Co. 
v. Water Supply, etc., Co., 68 P. 781, 
29 Colo. 469; Burgess v. American 
Rio Grande Land & Irrigation Co., 
(Tex.Civ.App.) 295 S.W. 649. 


48. Charnock v. Rose, 11 P. 625, 70 
Cal. 189; Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380. 


49. Charnock vy. Rose, 11 P. 625, 
70 Cal. 189; Whitten v. Chapman, 264 
P. 871, 45 Idaho 658; Mau v. Stoner, 
87 P, 434, 89 P. 466, 15 Wyo. 109. 


[a] Validity of appointment can- 
not be tried in collateral proceeding.— 
Board of Com’rs of Clear Lake Coun- 
ty v. McLean, 115 P. 525, 50 Colo. 602. 

Appointment by court to carry ou’ 


tae of apportionment see supra § 


50. Board of Com’rs of Elbert 
County v. Cutler, 257 P. 1098, 82 Colo. 


169; Board of Com’rs of Clear Creek 
County v. McLean, 115 P. 525, 50 
Colo. 602; Park County v. Locke, 31 


P. 351, 2 Colo.Apnp. 508; Wattles v. 
Baker County, 117 P. 417, 59 Or. 255. 


[a] Claim or account must comply 
with statutory reqzirements.—Sam- 
ples v. Board of Com’rs of Elbert 
County, 286 P. 273, 87 Colo. 227; Board 
of Com’rs of Elbert County v. Cutler, 
257 P. 1098, 82 Colo. 169. 


[b] Counties liable—(1) Under a 


certain officers or boards.*7 
ers,” “water masters,” “superintendents of irriga- 
tion,” and other similar officials are generally public 
officers*® appointed or elected as provided by stat- 
ute,*® and compensated by the state or the coun- 
ties,°° except in some special cases where particular 
work is done for 
statute provides that the compensation shall be borne 
pro rata by the users of water.°* They are executive 
officers®? or administrative agents;°* their powers 
and duties are executive;°® and they have such,’® 


[§§ 855-856 


“Water commission- 


private persons®! or an applicable 


jurisdiction, powers and duties as 


statute creating a water district con- 
sisting of lands irrigated by certain 
rivers and streams draining into them 
and making the counties therein liable 
for the pay of the superintendent of 
irrigation it has been held that coun- 
ties lying within the watershed of 
such streams, but containing no land 
irrigated from such streams was not 
within the district so as to be liable 
for the pay of the superintendent. 
Chew v. Fremont County, 70 P._764, 
18 Colo.App. 162; Chapman v. Phil- 
lips County, 68 P. 134, 17 Colo.App. 
236. (2) Evidence held to show that 
the district was partly located within 
the county so as to render it liable for 
the services of the water commission- 
er. Board of Com’rs of Clear Creek 
County v. McLean, 115 P. 525, 50 Colo, 
602. 

51. Boise. City -Irr., ete., Co. WV: 
Stewart, 77 P. 25, 321, 10 Idaho 88. 

52. Bacon v. Gunnison Fayette 
Canal Co., 284 P. 1004, 75 Utah 278. 


[a] Where statute does not pre- 
scribe any particular basis for appor- 
ticnment, some method of apportion- 
ment should be adopted which has a 
reasonable and approximate relation 
to the services rendered for, and bene- 
fits received by, the respective users. 
Bacon v. Gunnison Fayette Canal Co., 
284 P. 1004, 75 Utah 278. 


‘53. Brosnan v. Boggs, 198 P. 890, 
LOS Orwawa. 


54. Ryan v. Tutty, 78 P. 661, 13 
Wyo. 122. 

55. Farmer’s Independent Ditch Co. 
v. Agr. Ditch Co., 45 P. 444, 22 Colo. 
eRe Ryan vy. Tutty, 78 P. 661, 13 Wyo. 


56. Cutler v. Board of Com’rs of 
Elbert County, 225 P. 211, 75 Colo: 
248; Boulder & Larimer County Irri- 
gating & Mfg. Ditch & Reservoir Co. 
v. Culver, 164,.P.. 510; €2e:Colomssar 
Boulder, ete., Ditch Co.’ v. Hoover, 
110,°P> 75 48 | Golo: 348.) Whiteners 
Farmers’ High Line Canal, ete., Co., 
43 P. 1028, 22 Colo: 191, 31 L.R.A. 828; 
Farmers’ Independent Ditch Co. vy. 
Maxwell, 36 P. 556, 4 Colo.App. 447; 
Nault v. Palmer, 190 P. 346, 96 Or. 
538; West Side Irrigating Co. v. 
Chase, 196 P. 666, 115 Wash. 146 [er- 
ror .dism 43 S.Ct. 917,:260 U.S. 699; 
67 L.Ed. 470]; Ryan v. Tutty, 78 P. 
661, 13 Wyo. 122; Farm Inv. @o. ve 
Carpenter, 61 P. 258, 9 Wyo. 110, 87 
Am.S.R. 918, 50 L.R.A. 747, 


57. 
16 N.M. 253; Vanderwork v. Hewes, 
110 P. 567, 15 N.M. 439; Bamforth v. 
Ihmsen, 204 P. 345, 205 P. 1004, 28 
Wyo. 282; Collett v. Morgan, 128 P. 
626, 21 Wyo. 117. 


[a] Public or private waters.—(1) 
Under a territorial statute the juris- 
diction of the territorial engineer ex- 


tended only to public waters and not’ 


to seepage or spring water arising on 
the land of a proprietor from an un- 


known source. Vanderwork v. Hewes, 


For later cases, developments and chamges in the law see Annotations, same title and section number. 


Turley v. Furman, 114 P. 278, . 


§§ 856-858] 


are committed to them by statute.®$ 
does not, of course, have territorial jurisdiction be- 


yond the boundaries of the state.®° 


[§ 857] 4. Reclamation of Arid Land by Public 
Authorities—a. State—(1) In General. 


“reclamation” is sufficiently broad 


sive to include the control or regulation of waters to 
the extent necessary to bring lands into a state suita- 
ble for cultivation, not only by draining, or exelud- 
ing water from, lands which are excessively wet,*® 
but also by irrigating lands which are excessively 
dry and arid.*t A statute providing for reclamation 
by the state of arid land by an irrigation project is 
for a public purpose®? and hence is within the power 


of the legislature to enact.®? 
[$ 858] (2) Under Carey Act. 


ute, known as the Carey Act and enacted for the pur- 


110 P. 567, 15 N.M. 439. (2) Where, 
under the Nebraska statutes, defend- 
ant was not entitled to appropriate 
seepage waters belonging to plaintiff, 
the action of the state board sustain- 
ing an attempted appropriation gave 
defendant no rights. U. S. v. Ram- 
shorn Ditch Co., 254 F. 842, aff Ram- 
shorn Ditch Co. v. U. S., 269 F. 80. 

[b] Making repairs or removing 
obstructions.—Under some statutes, 
a water commissioner has no power, 
as such, to repair or to remove an_ob- 
struction from a watercourse. Pico 
v. Colimas, 32 Cal. 578. 

[ce] Direction of division superin- 
tendent or written demand of water 
user is necessary and sufficient, under 
some statutes, to authorize a water 
master to begin work. Brewster v. 
Crook County, 159 P. 1031, 81 Or. 435, 
Brewster v. Springer, 156 P. 433, 80 
Or. 68. See Walker v. Elmore County, 
102 P. 389, 16 Idaho 696 (under the 
statute a water master has no author- 
ity to begin work as such until he has 
been called on by two or more own- 
ers or managers of ditches in his dis- 
trict by application in writing stating 
that there is necessity for the use of 
water). 

[d Necessity of adjudication.— 
(1) Under the Idaho statutes an ad- 
judication of rights and priorities is 
essential to the legal organization of 
a water district and to any authority 
in any officer of such_ district. 
Marsters v. U. S., 236 F. 668, 149 C.C. 
A. 659. (2) Water district held legal- 
ly constituted. Owen v. Nampa and 
Meridian Irr. Dist., 285 P. 464, 48 


Idaho 680. 

58. Jurisdiction, powers, and du- 
ties of water officials to: 
Determine rights or priorities in 


statutory proceeding see supra § 
512. 


Enforce decree see supra § 546. 
Grant permit for appropriation see 

supra § 429. 

59. Turley v. Furman, 114 P. 278, 
16 N,M. 253. 

60. Reclamation by drainage see 
Drains § 2 et seq. 

61. Hershey v. Reclamation Dist. 
No. 108, 254 P. 542, 200 Cal. 550 [foll 
Browning vy. Reclamation Dist. No. 
108, 254 P. 551, 200 Cal. 799]. 


62. McMahan y. Olcott, 133 P. 836, 
65: Ot 853'7 

63. McMahan v. Olcott, supra. 

Gan Wa Ss Capde tited3s§ 642, 

ta] State is made agency (1) 
through which the lands may be re- 
claimed under the terms prescribed 
by congress. Carter v. Blaine Coun- 
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Such an officer 
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pose of aiding states in the reclamation of public 
desert lands and the settlement, cultivation, and sale 


thereof in small tracts to actual settlers, authorizes 


The term 
and comprehen- 


cultivation. ®4 


the secretary of the interior to contract with each 
state in which public desert lands are situated to do- 
nate, grant, and patent to the state such desert lands 
‘as the state may cause to be irrigated, reclaimed, and 
occupied; and it authorizes each state so contracting 
to make all necessary contracts to cause the lands 
to be reclaimed and to induce their settlement and 
Furthermore, the statute, so amend- 
ed, authorizes a contracting state to create liens on 
separate legal subdivisions of reclaimed land for the 
actual cost and necessary expenses of reclamation 


and reasonable interest thereon from the date of rec- 


A federal stat- 


tlers.®5 
ty Inv. Co., 45 F.(2d) 648; Twin Falls 
Salmon River Land & Water Co. v. 


Galdwellji 242 aby Wt, 155) )/C.CoAs LT 
fod 231 H769)., (2): Under. tthe 
Carey act, desert public land can only 
be reclaimed through the _ state.” 
Cookinham vy. Lewis, 114 P. 88, 115 P. 
342, 58 Or. 484, 493. 


{b] There is no statutory grant in 
presenti to states.—Twin Falls Sal- 
mon River Land & Water Co. v. Cald- 
well, 242 FY *177, 155 C.C.A. 17) [mod 
231 EF. 769]. 


[ec] Conditions precedent and right 
to patent.—(1) The approval of the 
secretary of the interior of a proposed 
plan for irrigating lands, applied for 
by a state, and the making of an 
order segregating such lands from 
the public domain, are not a conclu- 
Sive determination against the United 
States that the state is entitled to a 
patent for the benefit of settlers. 
Leney v. Twin Falls County, 236 P. 
531, 40 Idaho 600. (2) “Without an 
ample supply of water, not to be es- 
timated or furnished at some future 
time, but actually furnished, no pat- 
ent can lawfully issue to the state.” 
Twin Falls Salmon River Land & 
Water Co. v. Davis, 267 F. 382, 3887. 
(3) Whether or not an ample supply 
of water for the land is actually fur- 
nished is a pure question of fact for 
the exclusive determination of the 
officers of the land department. Twin 
Falls Salmon River Land & Water 
Co... Vv. Caldwell, 242 ..177, 155,C,C.A. 
17 [mod 231 F. 769]. (4) However, 
the issuance to a state of a patent 
to a certain number of acres is not 
a determination binding on individual 
water right owners that an ample 
supply of water is available for the 
entire number of acres. Idaho Irr. 
Co. v. Gooding, 44 S.Ct. 618, 265 U.S. 
518, 68 L.Ed. 1157 [aff in part and 
rev in part 285 F. 453]. 


[d] State or state official as trus- 
tee.—(1) ‘‘Under the Carey Act, the 
United States deals directly with the 
state and issues its patent ‘to the 
state rather than dealing with each 
individual settler on the minor sub- 
divisions, and the state acts as trus- 
tee for the purpose of taking proofs 
and determining their sufficiency and 
passing title to the settler.” Both- 
well v.. Bingham County, 132 P. 972, 
24° Idaho’ 125,132. (2) “The state 
does not hold this land in a_ pro- 
prietary capacity, but solely in the 
interest and for the benefit of those 
members of the public at large who 
are willing ta settle upon the lands 
reclaimed, and the state, representing 
the public, is interested in such set- 
tlement.” State v. Tidball, 252 P. 499, 
35 Wyo. 496, 507. (3) Where a state 
commissioner of reclamation, author- 


lamation until the land is disposed of to actual set- 
Another provision of the same statute is 


ized and empowered by the laws of 
the state to deal with Carey Act 
projects as trustee, is confronted with 
a perplexing situation which raises 
in his mind doubt and uncertainty as 
to how to discharge his duties, he has 
not only the privilege, but also the 
duty, to seek and obtain instructions 
and directions from the court. Carter 
v. Blaine County Inv. Co., 45 F.(2d) 
6438, 648. (4) ‘Neither the doctrine 
of laches or statute of limitations 
should be invoked under the facts 
stated in the bill, for we are now deal- 
ing with a situation involving the 
performance of the duties of a state 
officer as a trustee for settlers to 
whom patent to the lands has not been 
issued by the federal government to 
them, and their water rights ob- 
tained.” Carter v. Blaine County 
Inv. Co,, supra. 


[e] Equitable title—‘The vesting 
of equitable title in the entryman 
does not depend alone upon his com- 
pliance with the state law and the 
issuance of a state certificate to him. 
. . . His right to an equitable title 
is dependent upon the making of full 
and final proof of compliance, not 
only by himself but by the state, with 
the requirements of the Carey. Act 
and the regulations of the Department 
of the Interior, and the approval of 
the Secretary of the Interior.’’ Prior 
to the making and approval of proof 
that an ample supply of water to re- 
claim a particular tract or tracts is 
actually furnished or that any of the 
lands are irrigated, reclaimed, and oc- 
cuplied by actual settlers, a beneficial 
interest remains in the federal gov- 
ernment and it holds not only the 
legal, but also the equitable, title. 
Leney v. Twin Falls County, 236 P. 
531, 40 Idaho 600, 606. 


65." U.. So Coral Sit 43egriga2: 


[a] State law as controlling.—In 
respect of the creation of liens, the 
Carey Act, as amended, is merely an 
enabling act, and the construction of 
statutes enacted thereunder and the 
status of the liens created are deter- 
mined by the law of the state as de- 
clared by its highest court. Equitable 
Trust Co. of New York v. Cassia 
County, 5 F.(2d) 955. 


[b] Right to, and extent of, lien.— 
(1) “No lien is created against lands 
which may be, but are not, reclaimed.” 
Twin Falls Salmon River Land & Wa- 
ter Co. v. Davis, 267 F. 382, 387 [aft 
260 F. 270]. (2) Where the general 
land office has decided that there has 
been no reclamation, the courts will 
not hold that a lien exists. Twin 
Falls Salmon River Land & Water Co. 
v. Davis, supra. (3) A construction 
company has a right to a lien only on 
the acreage for which it furnishes an 
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that any surplus of money derived by a state from 
the sale of lands in excess of the cost of their recla- 
mation shall be held as a trust fund for, and be ap- 
pled to, the reclamation of other desert lands in the 
state.°® In carrying out this statute and state leg- 


ample supply of water. Common- 
wealth Trust Co. of Pittsburgh v. 
Smith, 273 EB. tl faif 45 S/Ct, 26, 266. U. 
S. 152,69 bd. 219); Twin Falls 
Salmon River Land & Water Co. v. 
Davis, supra; Columbia Trust Co. v. 
HWikelberger, 245 P. 78, 42 Idaho 90. 
(4) Where the contractor abandoned 
the contract, a subcontractor has no 
lien on the water rights of settlers. 
Craig v. Smith, 196 P. 1038, 33 Idaho 


590. 
[ec] Parties to foreclosure suit.— 
(1) Where there is a shortage of wa- 


ter, so that all contract holders can- 
not receive water, all contract hold- 
ers within the limits of the project 
are necessary parties to a_e suit 
to foreclose a lien on water rights 
and privileges and land appurtenant 
of particular purchasers. Common- 
wealth Trust Co. of Pittsburgh v. 
Smith) 45 S.Ct) 26) 266 U.S, 152,69) Wz: 
Ed. 219 [aff 273 F. 1]. Compare Sal- 
lee v. Commonwealth Trust Co. of 
Pittsburgh, 8 F.(2d) 227 (there was 
no absence of indispensable parties, 
although there had been a reduction 
of the project, by state and federal 
authorities, plaintiffs by the pleadings 
accepting such action and showing 
that defendants acquired the shares 
from the excluded lands and deposit- 
ed in court a certain amount thereof 
for each irrigable acre owned by 
them, so that, without regard to 
claims of other settlers, each defend- 
ant has the same proportionate share 
and interest in the project that he 
would have had had there never been 
contracts outstanding for more than 
the number of irrigable acres to 
which the project was reduced). (2) 
The United States is not a necessary 
party in an action by a Carey Act 
company to foreclose a settler’s right 
in a water right and real estate. 
Idaho Irr. Co,, ltd: v. Dill, 139 P. 714, 
25 Idaho 711. 

Inferiority to general tax lien see 
Taxation § 1194. 

G6n Wu Sun Ay, tit 4358 640, 

67. State v. Twin Falls-Salmon 
River Land & Water Co., 166 P. 220, 
30 Idaho 41. 

[a] Contract is known as state 
contract.—State v. Twin Falls-Sal- 
mon River Land & Water Co., 166 P. 
220, 30 Idaho 41. 

68. State v. Twin Falls-Salmon 
River Land & Water Co., Supra. 


[a] Contract is known as construc- 
tion company contract. — State v. 
Twin Falls-Salmon River Land & Wa- 
ter Co., 166 P. 220, 30 Idaho 41. 


{[b] Contract is primarily con- 
struction, contract.—Sauve v. Title 
Guaranty & Surety Co. of Scranton, 
Pa., 158 P. 112, 29 Idaho 146. 


[c] Status of state in making con- 
tract.—In one case the court said that 
“the state acts in the matter of mak- 
ing the contract and in the approval 
of a form of settler’s contract, as well 
as in other matters, as the agent or 
trustee for the settlers who are in the 
future to inhabit the land within the 
project;”’ but in the same opinion it 
also said that ‘the state in dealing 
with a Carey Act project is in sub- 
stance making a contract for the im- 
provement of land which the govern- 
ment has contracted to grant to it. 
It is not dealing in its governmental 
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capacity, but in it&8 capacily as private 
owner improving his own property— 
in a proprietary capacity.” State v. 
Twin Falls-Salmon River Land & Wa- 
eet Co.,, 166) Py 220, 30° Idaho, 41> 615 
8. 


[d] Status and powers of contract- 
ing company.—(1) “Without decid- 
ing as to whether or not the company 
in question was a quasi public or pub- 
lic utility corporation, it is at least one 
sui generis, and can hardly be called 
a strictly private corporation, until at 
least a time when its contracts with 
the settlers on the reclamation project 
and with the state have been fulfiHed. 
The company carries out its purposes 
pursuant to a contract made directly 
with the state. The latter obtains 
patents from the Government of the 
United States for lands under the 
reclamation project. The company 
receives no benefit from its expendi- 
tures except by furnishing water 
rights for the lands so patented to 
the state or to its assignees.” State 
v. Tidball, 252 P. 499, 35 Wyo. 496, 507. 
(2) An operating company has im- 
plied authority to borrow money to 
carry out the purposes for which it 
was organized. Sanderson v. Salmon 
giver Canal Co., 263 P. 32, 45 Idaho 
244, 

fe] Valid contractual provisions 
and limitations will be given effect.— 
Twin Falls-Salmon River Land & Wa- 
ter Co. v. Caldwell, 272 F. 356 [cert gr 
44 §.Ct. 135, and aff 45 S.Ct. 22, 266 U. 
S. 85, 69 L.Ed. 178]; Boley v. Twin 
Falls Canal Co., 217 P. 258, 37 Idaho 
318; State v. Twin Falls Land & Wa- 
ter Cos, 2i0, P2525 36) Laaho, Gor 


[f] Practical construction.—Where 
the contract is susceptible of more 
than one construction, the construc- 
tion actually placed on it by the par- 
ties will be more readily received by 
the court. 
Deschutes River and Tributaries, 286 
Py 5563, 1384 Or, 623 [mod on other 
grounds 294 P. 1049, 134 Or. 623]. 


[g] Concern of state in perform- 
ance.—‘‘Under the state contracts 
with the construction company, the 
state is vitally concerned with the 
question whether the system has been 
fully completed in such manner, un- 
der the specifications, as to consti- 
tute a practical working irrigation 
system, capable of sufficiently irri- 
gating all the lands for which water 
has been sold, and in proper condi- 
tion to be turned over to the settlers 
for operation.” Big Wood Canal 
Company v. Chapman, 263 P. 45, 45 
Idaho 380, 395. 

{h] Forfeiture.—(1) A forfeiture 
of a Carey Act construction contract 
by the state does not forfeit every 
outstanding interest in the system. 
Skinner v. Jordan Valley Irr. Dist., 
300 P. 499, 187 Or. 480 [mod on other 
grounds and reh den 3 P.(2d) 534, 137 
Or. 480]. (2) It is, in effect, a fore- 
closure of the interest of the con- 
struction company. Skinner v. Jor- 
dan Valley Irr. Dist., 300 P. 499, 137 
Or. 480 [mod on other grounds and 
reh den 3 P.(2d) 534, 137 Or. 480]. 
(3) The members of the state land 
board have no power or authority to 
forfeit, or declare a forfeiture of, a 
contract between the state and a con- 
struction company where, by statute, 
the denartment of reclamation has 
succeeded to, and become vested with, 


In re Water Rights of. 


[§ 858 


islation relating to the same subject matter, there are 
contracts between the government and a state,°’ be- 
tween the state and a construction company,°®* and 
between the construction company and settlers;°%? 
and the reclamation is carried forward pursuant to 


‘the rights, powers, and duties of the 
state board of land commissioners 


| with relation to the administration of 


the Carey Act. Logan v. Carter, 288 
P. 424, 49 Idaho 393. 

[i] ‘Transfer of contractor’s inter- 
est.—(1) <A contract transferring all 
the right and interest of the contrac- 
tor may be so worded as not to be void 
for indefiniteness. Palmer v. Maney, 
266 P. 424, 45 Idaho 731. (2) Where 
the property of an insolvent construc- 
tion company is in the hands of a re- 
ceiver, the court may order it sold as 
that of a going concern in order that 
the purchaser may carry out the pur- 
poses of its organization and perform 
its contracts. State v. Tidball, 252 P. 
499, 35 Wyo. 496. (3) A purchaser 
contracting with the state to complete 
the system takes subject to out- 
standing contracts with settlers or 
landowners. Sauve vy. Title Guaranty 
& Surety Co. of Scranton, Pa., 158 P. 
112, 29 Idaho 146; Skinner v. Jordan 
Valley Irr. Dist., 300 P. 499,137 Om 
480 [mod on other grounds and reh 
den 3 P.(2d) 534, 137 Or. 480]. 

[ji] Bond given by contractor (1) 
has been lhreld, under state statutes, 
to afford protection not only to the 
state. but also to laborers and ma- 
terialmen. American Surety Co. of 
New York v. State of Oregon, 299 F. 
357. (2) While all the settlers on 
the project are entitled to the protec- 
tion of the bond, it may be resorted to 
only by the state for the benefit of all 
of them and not by individual loca- 
tors for the purpose of reimbursing 
them for damages sustained by a fail- 
ure to complete the works. Sauve v. 
Title Guaranty & Surety Co. of Scran- 
ton; Pa., 158 PB. 212, 29 Idaho 1146: 


69. State v. Twin Falls-Salmon 
River Land & Water Co., 166 P. 220, 
30 Idaho 41. 


[a] Contract is known as settlers’ 
contract.—State v. Twin Falls-Sal- 
mon River Land & Water Co., 166 P. 
220, 80 Idaho 41. 

[b] Rights and obligations (1) of 
the parties to the contract are meas- 
ured by the valid provisions thereof, 
properly construed. Idaho Irr. Co. v. 
Gooding, 44 S.Ct. 618, 265 U.S. 518, 
68 L.Ed. 1157 [aff in part and rev in 
part 285 F. 453]; Columbia Trust Co. 
v. Hikelberger, 245 P. 78, 42 Idaho 90; 
Vinyard v. North Side Canal Co., 223 
P. 1072, 38 Idaho 73; Sanderson v. 
Salmon River Canal Co., 199 P. 999, 
34 Idaho 145 [error dism 43 S.Ct. 94, 
260 U.S. 755, 67 L.Ed. 497]; Skinner 
v. Jordan Valley Irr. Dist., 300 P. 499, 
137 Or. 480 [mod on other grounds 
and reh den 3 P.(2d) 534, 137 Or. 480]; 
Central Oregon Irr. Co. v. Public Serv- 
ice Commission, 196 P. 832, 101 Or. 
442, 15 A.L.R. 1216. (2) Under the 
wording of, and construction placed 
on, a particular contract, an entry- 
man or landowner may be subject to 
charges for maintenance and opera- 
tion only where he has requested wa- 
ter. Aberdeen-Sprinegfield Canal Co. 
v. Bashor, 214 P. 209, 36 Idaho 818. 
(3) The water rights of all entrymen 
and: contract holders are of equal 
rank. Sanderson vy. Salmon River 
Canal Co., 199 P. 999, 200 P. 341, 34 
Idaho 145, 303 [error dism 43 S.Ct. 
94, 260 U.S. 755, 67 L.Ed. 497]. (4) 
The water right of a settler or entry- 
man under his coritract with the con- 
struction company becomes appur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the contracts.7° The various contracts are to be 
read together;*' and they must not only conform 
to the pertinent statutory provisions,’ but they 
must also be read in the light thereof;** all parties 
to the contracts are charged with knowledge of,** 
and are bound by,‘® the pertinent state and federal 
laws; and state officials must, of course, not act in 
Where they are sus- 
- ceptible of another construction, neither the stat- 
utes’? nor the contracts*® should be so construed as 


contravention of the statute.*® 


tenant to the land to which it is dedi- 
cated and on which it is used on the 
passage of title to the land from the 
United States to the state. T'win 
Falls Oakley Land & Water Co. v. 
Martens. 271 F. 428 [cert den 42 S. 
Ct. 49, 257 U.S. 637, 66 L.Ed. 410]; 
Andrews v. North Side Canal Co., (Ida- 
ho) 12 P.(2d) 263; Ver Straten v. 
Board of Com’rs of Goshen County, 
246-P. 916, 35 Wyo. 67. (5) How- 
ever, it is not an inseparable appur- 
tenance of the land (Idaho Irr. Co. v. 
Gooding, 44 S.Ct. 618, 265 U.S. 518, 68 
L.Ed. 1157 [aff in part and rev in part 
285 F. 453]; Sanderson v. Salmon Riv- 
er Canal Co., 199 P. 999, 34 Idaho 145 
[error dism 43 S.Ct. 94, 260 U.S. 755, 
67 L.Ed. 497), (6) as it may be sold 
and transferred to other lands (Glav- 
in v. Salmon River Canal Co., 226 P. 
739, 39 Idaho 3), (7) although it may 
not be severed from the land merely 
to allow the owner to avoid main- 
tenance charges (Strong v. Twin Falls 
CanalCo., 258 P! 173, 44 Idaho! 427). 


70. Skinner v. Jordan Valley Irr. 
Dist., 300 P. 499, 137 Or. 480 [mod on 
other grounds and reh den 3 P.(2d) 
534, 137 Or. 480]. 


71. Carter v. Blaine County Inv. 
Co., 45 F.(2d) 643; Twin Falls Sal- 
mon River Land & Water Co. v. Cald- 
WEI 242, WS 17% ton CICA SLT" fmod 
231 F. 769]. 


72. McKinney v. Big Horn Basin 
Development Co., 167 F. 770, 93 C.C.A. 
258; Parrott v. Twin Falls Salmon 
River Land & Water Co., 188 P. 451, 32 
Idaho 759. 


73. Carter v. Blaine County Inv. 
Go., 45 F.(2d) 643; Twin Falls Salmon 
River Land & Water Co. v. Caldwell, 
etek 177, 155 C:C.A. 17 [mod 231 F. 
a j 

[a] State statutes—A contract 
for the construction of an irrigation 
system to reclaim desert lands under 
the Carey Act is not a contract with 
the federal government for public 
work, but is a contract with the state 
and its terms are to be construed with 
reference to state statutes. Ameri- 
ean Surety Co. of New York v. State 
of Oregon, 299 F. 357. 


[b] Pertinent statutory provisions 
are to be read into contracts.—Idaho 
Irr.. Co. v. Gooding, 44 S.Ct. 618, 265 
U.S. 518, 68 L.Ed. 1157 [aff in part 
and rev in part 285 F. 453]; Carter 


v. Blaine County Inv. Co., 45 F.(2d) , 


643. 


74. Twin Falls Salmon River Land 
& Water Co. v. Caldwell, 242 F. 177, 
155 GCA.” {mod 231 F. 1769]. 


75. Brown v. Portneuf-Marsh Val- 
ley Irr. Co., 5 F.(2d) 895 [mod 299 F. 
338, cert den 46 S.Ct. 204, 270 U.S. 
637, 70 L.Ed. 773, and aff 47 S.Ct. 692, 
274 U.S. 630, 71 L.Ed. 1243]. 


[a] By-law of Carey Act operat- 
ing company is void to the extent 
that it is inconsistent with the laws 
of the state. Andrews v. North Side 
Canal Co., (Idaho) 12 P.(2d) 263. 


76. Twin Falls Salmon River Land 
& Water Co. v. Caldwell, 45 S.Ct. 
22, 266 U.S. 85, 69 L.Ed. 178 [aff 272 
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FE. 356]; Evans v. Swendsen, 200 P. 
136, 34 Idaho 290; Furbee vy. Alexan- 
der, h(6) Post idaho 73 Pierson 
v. Loveland, 102 P. 340, 16 Idaho 628. 


77. Aberdeen-Springfield Canal Co. 
v. Bashor, 214 P. 209, 36 Idaho 818. 


78. Vinyard v. North Side Canal 
Co., 274 P. 1069, 47 Idaho 272 [appeal 
dism and cert den 50 S.Ct. 67, 280 U. 
S. 520, 74 L.Ed. 589]; Skinner v. Jor- 
dan Valley Irr. Dist., 300 P. 499, 137 
Or. 480 [mod on other grounds and 
reh den 3 P.(2d) 534, 137 Or. 480]. 


79. U.S. CcAs tit 435 843irljet seq: 


{a] Statute is constitutional.— 
United States v. Hanson, 167 F. 881, 
93. CIC: AG 3 Tals 


[b] “Purpose of the act is to en- 
courage the settlement and cultiva- 
tion of arid public lands.’’ United 
States v. Cantrall, 176 F. 949, 953. 


[ce] Promotion of proprietary in- 
terests.—In the construction of works 
for the irrigation of arid public lands 
under the reclamation act, the United 
States is not exercising a govern- 
mental function, nor even a strictly 
public function, but is promoting its 
proprietary interests. Twin Falls 
Canal Co. v. Foote, 192 F. 583. 


80. U.S.C.A. tit 43 § 411. 


[a] Drainage works.—The United 
States may construct drainage works 
as a part of its irrigation system for 
a reclamation project. U. S. v. Ide, 
277 F. 373 [aff 44 S.Ct. 182, 263 U.S. 
497, 68 L.Ed. 407]. 


[b] Seepage.—(1) The United 
States may construct a ditch to col- 
lect project waters once used in irri- 
gation, and found seeping or perco- 
lating where they are not needed, and 
to conduct them where they can be 
used in further irrigation. Ide v. ‘U. 
S., 44 S.Ct. 182, 263 U.S. 497, 68 L.Ed. 
407 [aff 277 F. 373]. (2) Where wa- 
ter has been brought into a locality 
through government reclamation proj- 
ect canals and after percolation has 
been recovered by means of its drain- 
age ditches, the reclamation service 
has the first right to eonserve and use 
it, even to provide irrigation to pri- 
vately owned lands. Griffiths v. Cole, 
264 F. 369. 


[ec] Elimination of certain tracts. 
—(1) Although the original plans for 
a reclamation project disclosed an in- 
tention to reclaim three tracts of land, 
where the secretary of the interior 
reserved the right to make such 
changes as further investigations and 
circumstances might dictate to be req- 
uisite, the elimination of two of the 
tracts was within his. discretion. 
Yuma County Water Users’ Ass’n v. 
Schlecht, 43 S.Ct. 498,262 U.S. 138, 67 
L.Ed. 909 [aff 275 F. 885]. (2) Under 
the Reclamation Act, the articles of 
incorporation of a particular water 
users’ association, and its contract 
with the United States, the secretary 
of the interior may have authority to 
exclude lands lying within a reclama- 
tion district and to cancel. the stock 
of owners thereof in the association, 
on determining that the area of lands 
included in the district is greater than 
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to impair the obligations of a prior contract. 


[§ 859] b. United States. 
Reclamation Act*® and the construction placed there- 
on, the secretary of the interior is authorized to con- 
struct,®° operate, and maintain*+ irrigation works, 
make an equitable apportionment per acre of the 
construction charges on the entries and privately 
owned lands which may be irrigated by the waters of 
the project,*? fix an operation and maintenance 
charge to be paid by each water-right applicant, en- 


Under the National 


can be watered from the supply 
stored and developed by works con- 
structed or to be constructed. Salt 
River Valley Water Users’ Ass’n v. 
Spiver, 236.P; 728, 28 Ariz. 296. 2(3) 
General deduction for purpose of as- 
sessment see infra note 82 [c]. 


[d] Extension of boundaries.— 
“We know of no authority by which 
the limits of the project became so 
unalterably fixed by the preliminary 
survey of the lands which might then 
receive water as to render legally 
impossible an extension of such 
boundaries.” Bethune v. Salt River 
Valley Water Users’ Ass’n, 227 P. 989, 
26 Ariz. 525, 540. 


Reservation of right of way see 
Public Lands § 501. 


Sie US: CLAS tit. 438s 490i. 
82. U.S.C.A. tit 43 § 461 et seq. 


[a] Public notice of charges.— 
(1) “The statute contemplates a pre- 
cise and formal public notice which 
must state the lands irrigable under 
the project, the limit of area for each 
entry, the charges to be made per 
acre, the number of annual install- 
ments and the time when the pay- 
ments shall commence.” Yuma Coun- 
ty Water Users’ Ass’n vy. Schlecht, 43 
S.Ct. 498, 262 U.S. 188, 144, 67 L.Ed. 
909. (2) While the statute makes the 
determination as to the practicability 
of the project and the making of con- 
tracts conditions precedent to the es- 
timate of cost and public notice, the 
time when such notice shall be given 
thereafter is left.to the secretary’s 
discretion. Yuma County Water Us- 
ers’ Ass’n v. Schlecht, supra. (3) 
The public notice may reasonably be 
delayed until completion of the 
project. In re Goshen Irr. Dist., 
293 P. 373, 42 Wyo. 229. But see 
Payette-Boise Water Users’ Ass’n v. 
Cole, 263 F. 734 (the cost is to be es- 
timated and apportioned before con- 
struction, but the requirement may 
be waived by settlers and the secre- 
tary of the interior, and it is waived 
where there is no formal compliance 
with such requirement and all par- 
ties understand that ultimately the 
settlers will reimburse the govern- 
ee for its actual and necessary out- 
ay). 


{b] Particular items, of. cost.—(1) 
While administrative expenses of the 
reclamation service, such as salaries 
of the administrative officers and of 
those who assisted them in the per- 
formance of administrative duties, 
are not chargeable as part of the cost 
of a project, the cost of services ren- 
dered to that particular project, such 
as the keeping of its accounts, prep- 
aration of engineering specifications, 
or purchasing and forwarding sup- 
plies, whether such services are ren- 
dered at the place of the project or 
elsewhere, or for such project alone 
or in connection with others, in such 
case prorative, is properly chargeable 
as a part of its cost. Payette-Boise 
Water Users’ Ass’n v. Bond, 269 F. 
159. (2) The full amount of a con- 
tingent claim of a contractor on an 
irrigation project, which is being con- 
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iryman, or landowner according to the quantity of 
water delivered,**® and to enter into contracts for 
specified purposes with irrigation districts, water 
users’ associations, corporations, entrymen, or water 


users.*#4 


Rights of landowner or water user. 
any, to water from a government irrigation project 
is hmited to such water as is reasonably necessary.*° 
However, a landowner cannot be compelled to use 
his water right on any particular part of his land.*® 
Interference by the manager ¢f a reclamation project 
with private ditches and water rights constitutes a 
trespass®*’ for which the manager is personally la- 


ble.88 


Withdrawal of lands from entry. The secretary 
cf the interior may, as directed by statute, withdraw 


tested by the government in the court 
of claims, cannot properly be charged 
to the settlers as a part of the cost 
of the project. Payette-Boise Water 
Users wAcs hn vo Bond, supra. . (G3) 
Where a reclamation project was con- 
structed under a mutual understand- 
ing that the actual cost should be 
charged against settlers, the cost of 
drainage work done for the benefit of 
lands in the project, or to protect oth- 
er lands from conditions resulting 
from the constructon and operation 
of the project, was chargeable against 
the project lands. Payette-Boise Wa- 
ter Users’ Ass’n v. Cole, 263 F. 734. 

{e] In computing acreage on 
which the cost of an irrigation project 
is to be charged, a general deduction 
from the lands within the limits of 
the project of ten thousand acres, 
because it is ‘estimated’ that such 
quantity will prove incapable of ir- 
rigation on account of being sandy 
or from seepage, is not justified, 
where no land is described and ex- 
cluded as being rough or sandy and 
specific tracts have already been ex- 
cluded as nonirrigable. Payette- 
Boise Water Users’ Ass’n v. Bond, 
269 FR. 159: 


{d] Lien extends to increased con- 
struction charges where, as provided 
by statute, a majority of the water 
right applicants have agreed to the 
increase and a particular landowner’s 
contract, although providing for a 
fixed construction charge per acre 
which is made a lien on the land, also 
provides that it is made pursuant to 
the statutes. 'U. S. v. Charles L. Don- 
ohoe Co., 33 F.(2d) 362. 


[e] Indian allottees and their ven- 
dees are, under some statutes, enti- 
tled to water necessary to irrigate 
the allotted lands without liability for 
cost of construction. Scheer v. Moo- 
dy, 48 F.(2d) 327. 

83. U.S.C.A. tit 43 § 492 et seq. 


[a] Prior to enactment of express 
statutory provision on this point it 
was held that (1) in view of the prac- 
tical interpretation of another pro- 
vision of the statute by congress and 
the secretary of the interior (Swigart 
v. Baker, 33 S.Ct. 645, 229 U.S. 645, 
57 Hd. 1143 [rev 199. F.865, 118)C. 
CyA: 313 (rev 196 F. 569)]), @2) ‘the 
expense of maintenance and operation 
might properly be assessed against 
irrigated land as part of the cost of 
construction of the project (Swigart 
v. Baker. supra; United States v. Can- 
trall, 176 F. 949). 

[b] Damage from operation.—(1) 
The term “operating expense,” when 
applied to an irrigation systema, in- 
cludes all damages to persons or 
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statute.®® 


ae 
a 
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from public entry the lands required for any irriga- 
tion works contemplated under the provisions of the 
Under his general statutory authority to 
perform any acts.and to make such rules and regu- 


lations as may be necessary and proper to carry out 


The right, if 


the provisions of the statute,°® the secretary may 
establish rules as to the use of withdrawn lands while 
not needed for the purpose for which they are re- 
served,®! and may lease them for grazing.®? 


[§ 860] C. Actions To Establish and Protect 
Rights®?—1. In General. 
the right is not barred by laches,®* a person, corpora- 
tion, district, or government possessing or claiming a 


Provided the assertion of 


right to the use of waters or works for irrigation pur- 


property that may result from opera- 
tion. Nampa & Meridian Irr. Dist. v. 
Bond, 288 F. 541 [aff 283 F. 569, and 
aff 45 S.Ct. 383, 268 U.S. 50, 69 L.Ed. 
843]. (2) Drainage to prevent inju- 
rious consequences from seepage may 
be a proper operating charge where 
the necessity therefore develops as 
an incident, of Operation. Nampa & 
Meridian Irr. Dist. v. Bond, 45 S.Ct. 
3838, 268 U.S. 50, 69 L.Ed. 843 [aff 288 
F. 541 (aff 283 F. 569)1]. 


{e] Necessity of direct benefit.— 
“Tt is not necessary that each expen- 
diture for maintenance or operation 
considered by itself shall directly ben- 
efit every water user in order that he 
may be called upon to pay his pro- 
portionate part of the cost. If the 
expenditure of today does not espe- 
cially benefit him, that of yesterday 
has done so or that of tomorrow will 
do so. The irrigation system is a 
unit, to be, and intended to be, oper- 
ated and maintained by the use of a 
common fund to which all. the lands 
under the system are required to con- 
tribute ratably without regard to ben- 
efits specifically and directly received 
from each detail to which the fund 
is from time to time devoted.” Nam- 
pa & Meridian Irr. Dist. v. Bond, 45 S. 
Ct. 383, 268 U.S. 50, 54, 69 L.Ed. 843 
[aff 288 EF. 541 (aff 283 F. 569)]. 


_[d] Withholding water from de- 
linqguent landowner.—(1) The mana- 
ger of a government irrigation sys- 
tem may, as authorized by statute, 
withhotd water from land within the 
project, where the owner is in ar- 
rears for more than one calendar year 


for a maintenance charge. Mower v. 
Bond, 8 F.(2d) 518, 520.. (2) The per- 
tinent statutory provision “is not a 


general regulatory or police measure 
touching a matter of local concern. 
It is rather a direction of the gov- 
ernment to its agents in respect to 
the management and disposition of 
property of which it is the owner.” 
Mower v. Bond, supra. 


84. New York Trust Co. v. Farm- 
ers’ Irr. Dist., 280 F. 785; Ramshorn 
Diteh Co. v. U. S.,.269 F. 80 Laff 254 
F. 842]; New York Canal Co. v. Bond, 
265 E. 228; Wilbur v. Burley Irr. 
Dist., 61 App.D.C. 145, 58 F.(2d) 871; 
Verde River Irrigation & Power Dis- 
trict v. Work, 58 App.D.C. 58, 24° F. 
(2d) 886 [eert den 49 S.Ct. 350, 279 U. 
S. 854, 73 L.Hd. 996]; Nampa & Merid- 
ian) Irr. Dist: v., Petrie, 158) PB. 425, 28 
Idaho 227s .ferror dism (39 S.Ct. 25, 
248 'U.S. 154, 638 L.Ed. 178]; Pioneer 
Irr. Dist. v. Stone, 130 P. 382, 23 Ida- 
ho 344 [foll Hillerest Irr. Dist. v. 
Brose, 133 P. 663, 24 Idaho 376]. 


[a] Attempt of secretary to revise, 


poses may bring an appropriate action or suit to 
establish, protect, and enforce the right,®® such as a 


modify, or change existing contracts 
is an interference with vested prop- 
erty rights and is beyond his juris- 
diction. Wilbur v. Burley Irr. Dist., 
61 App.D.C. 145, 58 F.(2da) 871. 


[b] Construction.—It seems 
doubtful whether the familiar canon 
of construction that grants by the 
public are to be construed strictly 
against the grantee ‘‘should be applied 
in a case like this, where an agency, 
publie though it may be, is epeaece 
in a business enterprise, the burden 
of which is ultimately borne by pri- 
vate individuals, who in turn receive 
all the direct benefits therefrom.” 
New York, Canal Co: va WalS. 2 wae 
444, 451. 


85. Scheer v. Moody, 48 F.(2d) 327. 


86. Nampa & Meridian Irr. Dist. 7: 
Petrie, 223 P. 531, 37 Idaho. 45. 


87. Scheer v. Moody, 48 F.(2d) 327. 
88. Scheer v. Moody, supra. 


89. United States v. Hanson, 167 
F.. 881, 98 C.C.A. 371; Donley v. West, 
(Cal.App.) 189 P. 1052 [rev on other 
grounds 193 P. 519, 49 Cal.App. 796 
(error dism 43 S.Ct. 87, 260 U.S. 697, 
67 L.Ed. 469)]. , 


80. U.S.C.A. tit 43 § 373. 


91. Clyde v. Cummings, 101 P. 106, 
35 Utah 461. 


92. Clyde v. Cummings, supra. 


93. Actions based on appropriation 
or prescription see supra §§ 504-550. 


94. Copeland v. Fairview Land & 
Water ©o.p 18 %Ph 1195165 vCal aaer 
Verwolf v. Low Line Irr. Co., 227 P. 
68, 70 Mont. 570; Dyk v. H. S. Buell 
Land Co., 227 P. 71, 70 Mont. 557. See 
Arneson v. Shary, (Tex.Civ.App.) 32 
S.W.(2d) 907 [appeal dism 52 S.Ct. 
202, 284 U.S. 592, 76 L.Ed. 510] (plain- 
tiff cannot seek equitable relief where 
he had a legal remedy and lost it by 
failing to avail himself of it at the 
proper time). 


_ [a] Absence of laches.—Where it 
is not shown that a diversion of! wa- 
ter was such as to challenge the no- 
tice of an irrigation district, it can- 
not be charged with laches in fail- 
ing to bring an action to enforce its 
rights. Canyon Creek Irr. Dist. v. 
Martin, 159 P. 418, 52 Mont. 339. 


95. Cal—Franscioni vy. Soledad 
Land & Water Co., 149 P. 161, 170 Cal. 
221; Miller v. Dondero, 73 P. 583, 139 
Cal. 643; Reclamation Dist. No. 108 
v. Ash, 208 P. 394, 58 Cal.App. 238. 


Colo.—Farmers’ Union Ditch Co. v. 
Rio Grande Canal Co., 86 P. 1042, 37 
Colo. 512. 


Idaho.—Feeney vy. Chester, 


6 a 
192, 7 Idaho 324. Saae 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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suit to enforce a contract,®® an action of ejectment 
to recover possession of a water ditch or eanal,®* an 
action to abate a defective impounding dam as a nui- 
sance causing the loss of water to plaintiff for irri- 
gation purposes,®® a suit to quiet title,®® or, where 
there is no adequate remedy at law, a suit to re- 
strain wrongful and injurious acts, as, for exam- 
ple, interference with, or injury to, a ditch, canal, 
_ or other works,* the unauthorized taking of water 
from plaintiff’s ditch or source of supply,* or the di- 
version or shutting off of a supply of water to which 
Also, in a ease of continuing 


plaintiff is entitled.* 


Mont:—Pew v. Johnson, 88 P. 770, 
35 Mont. 173, 119 Am.S.R. 852. 

Tex.—Reeves et al. v. Pecos County 
Water Improvement Dist. No. 1, (Civ. 
App.) 29 S.W.(2d) 405. 

See McCook Irrigation & Water 
Power Co. v. Burtless, 152 N.W. 334, 
98 Neb. 141, 144, L.R.A.1915D 1205 
(the state railway commission has no 
jurisdiction to hear or determine a 
question involving the ownership of 
an irrigation canal; “if the facts war- 
rant, proper relief may be afforded by 
appropriate proceedings in a court of 
equity”). 

96. Daly v. Ruddell, 70 P. 784, 137 
Cal. 671; McLure v. Koen, 53 P. 1058, 
25 Colo. 284. 

{a] Mandatory injunction.—Where 
an irrigation company contracts to ir- 
rigate land beyond its capacity, a suit 
for damages is not an adequate rem- 
edy to aggrieved landowners, and one 
for a mandatory injunction to compel 
the furnishing of water lies. Edin- 
burg Irr. Co. v. Paschen, (Tex.Civ. 
App.) 223 S.W. 329 [aff (Commn.App.) 
235 S.W. 1088]. 

97. Dondero v. O’Hara, 86 P. 985, 3 
Cal.App. 633. 

98. Seven Lakes Water’ Users’ 
Ass’n y. Fort Lyon Canal Co., 4 P.(2d) 
1112, 89 Colo. 515. 

Dam as nuisance generally 
Nuisances § 144. 

99. Stone v. Imperial Water Co. 
No. 1, 159 P. 164, 173 Cal. 39; Bying- 
ton v. Sacramento Valley West Side 
Canal Co., 148 P. 791, 170 Cal. 124; Ar- 
royo Ditch, ete., Co. v. Baldwin, 100 
P. 874, 155 Cal. 280; Bashore v. Moon- 
ey, 87 P. 553, 4 Cal.App. 276; Wana- 
maker Ditch Co. v. Reno, 244 P. 602, 
79 Colo. 153; New Brantner Exten- 
sion Ditch Co. v. Kramer, 141 P. 498, 
57 Colo. 218, Ann.Cas.1916B. 1225; 
Kimball v. Northern Colorado Irr. Co., 
94 P. 333, 42 Colo. 412; Fluke v. Ford, 
84 PB. 469, 35 Colo. 112; Grand Valley 
Irr. Co.. v. Lesher, 65 P. 44, 28 Colo. 
273; Wannamaker vy. Pendleton, 121 
P. 108, 21 Colo.App. 174. 


1. U.S.—Idaho Irr. Co. v. Gooding, 
44 S.Ct. 618, 265 U.S. 518, 68 L.Ed. 1157 
[aff in part and rev in part 285 F. 
453]; Ramshorn Ditch Co. v. U. &S., 
269 F. 80 [aff 254 F. 842]. 


Cal.—Consolidated People’s Ditch 
Co. v.. Foothill Ditch: Co.; 269 P.-915, 
205 Cal. 54. 

Or.—Little Applegate Improvement 
Dist. Co. v. Munsell, 291 P. 369, 134 
Or. 132. 

Porto Rico.—Russell v. Henna, 10 
Porto Rico Fed. 484. 

Tex.—Reeves v. Pecos County Wa- 
ter Improvement Dist. No. 1, (Commn. 
App.) @ S.W.(2d) 67 [den reh (Commn. 
App.) 299 S.W.(2d) 224]. 


[a] Improper sales by water or ir- 
rigation company.—tIdaho Irr. Co. v. 
Gooding, 44 S.Ct. 618, 265 U.S. 518, 68 
L.Ed. 1157 [aff in part and rev' in part 
285 EF. 453]; First Trust & Savings 
Bank v. Bitter Root Valley Irr. Co., 
951 F. 320 (sale of water in excess of 
supply); Quist v. Empire Water Co., 


see 
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with his lands.® 
be joined.’ 


‘ sought. 


269 P. 533, 204 Cal. 646. 


2. Cal.—Arroyo Ditch, ete., Co. v. 
Dorman, 70, P. "37, 130 Cal 611s Col= 
lins v. Gray, 86 P. 983, 3 Cal.App. 723. 

Colo.—Larimer County Canal No. 2 
Irrigating Co. v. Larimer & Weld 
Bee OR, Co., 143 P. 270, 26 Colo.App. 


Idaho.—Stocker vy. Kirtley, 
891, 6 Idaho 795. 


Kan.—Garden City Sugar & Land 


va v. Shepherd, 167 P. 1036, 101 Kan. 
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Wyo.—Mau v. Stoner, 87 P. 434, 89 
P. 466, 15. Wyo. 109. 


3. Welsh v. Bardshar, 69 P. 977, 
137 Cal. 154; Hagerman Irrigation Co. 
v. McMurry; 113 P. 823; 16 N.M. 172. 


4 Hildreth v. Montecito Creek Wa- 
COVE COs slit Es woods) Loo iCable toes. Daly, 
v.- Ruddelf,. 70. Po) 784, 137 -Caly 671": 
Emerson y. Bergin, 12 P. 242, 71 Cal. 
335; Knox y. Kearney, 142 P. 526, 
37 Nev. 393. 


5. Geiger v. McMahon, 
958,31. S.D..95: 


6. Johnston v. Rosaschi, 
1063, 44 Nev. 386. 


7. Veitia v. Fortuna Estates, 240 F. 
256, 153 C.C.A. 182; Comstock v. Lari- 
mer & Weld Reservoir Co., 145 P. 700, 
58 Colo. 186, Ann.Cas.1916A 416; Wil- 
son vy. Reeves County Water Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 256 
S.W. 346; Matagorda Canal Co. v. 
Markham Irr. Co., (Tex.Civ.App.) 154 
S.W. 1176. 


[a] Unnecessary parties.—(1) An 
irrigation company is not a necessary 
party to a suit by a reservoir com- 
pany to enjoin interference with its 
water, flowing in a canal of the irriga- 
tion company, where the issue is 
whether plaintiffs or defendants own 
the water. Hackett v. Larimer & 
Weld Reservoir Co., 109 P. 965, 48 
Colo. 178. (2) Persons whom. defend- 
ant has contracted to furnish with 
water without any provision as to the 
source thereof, are not necessary par- 
ties to a suit to enjoin it from pump- 
ing from a lake more water than it 
pumps into it. Lakeside Irr. Co. v. 
Kirby, (Tex.Civ.App.) 166 S.W. 715. 
(3) Bondholders of a county water 
improvement district are not neces- 
sary parties to an action by a riparian 
owner to establish a right to the use 
of water and to enjoin the district 
from diverting more than the propor- 
tionate part of the water to which its 
consumers are entitled and to enjoin 
the district from delivering water to 
nonriparian land. Wilson vy. Reeves 
County Water Improvement Dist. No. 
1, (Tex.Civ.App.) 256 S.W. 346. 


[b] Proper parties.—(1) Property 
owners may join in a suit to restrain 
an irrigation company from breaching 
its water contraet under which all 
owners have the same rights. Arne- 
son v. Shary, (Tex.Civ.App.) 24 S.W. 
(2d) 1116. (2) In an action to'en- 
join the impounding and use of waste 
water for irrigation because of inter- 
fering with the uSe of plaintiff’s land, 
where a tenant has ceased such use 
and the landlord asserts a right so to 


139 N.W. 
194 P. 
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wrong and irreparable injury, a landowner may sue 
to restrain the maintenance of an irrigation ditch 
on his lands® or the use of water by an upper owner 
for irrigation purposes in such a way as to interfere 


Necessary parties must, of course, 


To warrant recovery or relief, the 
facts must disclose plaintiff’s substantive right, de- 
fendant’s violation or threatened violation thereof, 
and the appropriateness of the particular relief 
In order that recovery or relief may be 
warranted, it is necessary that the pleadings,® evi- 


impound and use such waters, he is 
a proper defendant. Johnston y. Ro- 
saschi, 194 P. 1063, 44 Nev. 386. 

8 U.S.—vVeitia v. Fortuna 
tates, 240. B.. 256, 1538) C.C.A.. A382. 


Ariz.—Brewster v. Salt River Val- 
ley Waters Users’ Ass’n, 229 P. 929, 
27 Ariz. 23. 

Colo.—City and County of Denver 
v. Brown, 138 P. 44, 56 Colo. 216. 


Or.—Cove Lodge No. 52 I. O. O. F. 
v. Harris, 294 P. 355, 134 Or. 566. 


Tex.—Parker v. El Paso County 
Water Improvement Dist. No. 1, 297 
S.W. 7387, 116 Tex. 631 [aff (Civ.App.) 
260 S.W. 667]; Reeves et al. v. Pecos 
County Water Improvement Dist. No. 
1, (Civ.App.) 29 S.W.(2d)_ 405; Ward 
County Water Improvement Dist. No. 
2 v. Ward County Irr. Dist. No. 1, 
(Civ.App.) 222 S.W. 665; Matagorda 
Canal Co. v. Markham Irr. Co., (Civ. 
App.) 154 S.W. 1176. 

Wash.—Wilkins Ditch Co. v. Drake, 
197 P. 769, 115 Wash. 603. : 

[a] Injunction refused.—North 
Fork Water Co. v. Medland, 187 F. 
163; Brewster v. Salt River Valley 
Water Users’ Ass’n, 229 P. 929, 27 
Ariz. 23; Crane Falls Power & Irriga- 
tion Co. v. Snake River Irrigation Co., 
133 PB. 655, 24 Idaho 63; La Mesa Gom- 
munity Ditch v. Appelzoeller, 140 P. 
1051, 19, N.M..75; Krebs v. Perry, 292 P. 
319, 134 Or. 290 [mod on other grounds 
293 P.. 432, 134 Or. 290]; Parker v. El 
Paso County Water Improvement Dist. 
No. 1, 297 S.W. 737, 116 Tex. 631 [aff 
(Civ.App.) 260 S.W. 667]; Arneson v. 
Shary, (Tex.Civ.App.) 32 S.W.(2d) 907 
[appeal dism 52 S.Ct. 202, 284 U.S. 592, 
76 L.Ed. 510]; Phillips v. Cameron 
County Water Improvement Dist. No. 
2, (Tex.Civ.App.) 5 S.W.(2d) 557; Mat- 
agorda Canal Co. v. Markham. Irr. 
Co., (Tex.Civ.App.) 154 S.W.) 1176; 
Coulee Live Stock Co. v. Pluvius De- 
velopment Co., 134 P. 684, 75 Wash. 
109; Methow Cattle Co. v. Williams, 
117 BP. 239, 64 Wash.. 457. 

{b] Temporary injunction held 
properly dissolved.—Hill v. Lady of 
the Lake Gardens Co., (Tex.Civ.App.) 
4 $.W.(2da) 204; Biggs v. Leffingwell, 
132 S.W. 902, 62 Tex.Civ.App. 665. 


9. Colo.—Mathiesen yv. North Pou- 
dreoirr., Co... 100. bred LOO OlmConOnn ait 
[rev 141 BP. 861, 26 Colo.App. 190]; 
Kimball v. Northern Colorado Irr. Co., 
94 P. 333, 42 Colo. 412: 


Idaho.—Gerber v. Nampa, etce., Irr. 
Dist., 100 P. 80, 16 Idaho 1, 22. 


Neb.—Belmont Irrigating Canal & 
Water Power Co. v. Bridgeport Irr. 
Dist., 182 N.W. 502, 106 Neb. 1. 


Nev.—State v. Second Judicial Dist. 
Court, 211 P. 105, 46 Nev. 410. 


Porto Rico.—Clausells v. Schuck, 
18 Porto Rico 22. 

S.D.—St. Germain Irrigating Co. v. 
Hawthorn Ditch Co., 143 N.W. 124, 32 
S.D. 260. 

Tex.—Rowles v. Hadden, (Civ. App.) 
2LO2SiIWere2o Ll: 

[a] Adequacy of water and canal. 
—In an action to compel a canal com- 
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dence,?° and findings!! must be sufficient; but, where 
a right to recovery or relief is established, matters 
not constituting a defense will not defeat the ac- 
In an action tried before a jury, questions of 
fact are to be submitted to the jury'® with correct 
instructions applicable to the evidence.*# 


Rights of defendants inter sese will not ordinarily 
be adjudicated;**® but under some statutes it is oth- 


tion.+? 


erwise as to equitable matters.7® 


[§ 861] 2. Provisions and Construction of Decree. 
The decree should contain provisions which are ade- 
quate to guard and protect the rights of the par- 
ties'? and it should not be so indefinite as to be un- 
In an action against a company own- 


enforceable.1§ 


pany to furnish water, plaintiff must 
aver and prove that the company has 
sufficient water to supply him, and 
that its canal has sufficient capacity 
to carry it over the amount prior 
users are entitled to receive. Gerber 
v. Nampa & Meridian Irr. Dist., 100 
* 12k IO, aly awe kemavoy ale . 

[b] Decree must not go beyond 
the: (1) Issues. Newton v. Weiler, 
286 P. 133, 87 Mont. 164. (2) Basis 
of the suit. Jackson v. Indian Creek 
Reservoir Ditch & Irrigation Co., 101 
P. 814, 16 Idaho 430. (3) Object of 
the suit. Fluke vy. Ford, 84 P. 469, 
SprColow 12: 

[c] Complaints and petitions held 
sufficient.—Franscioni v. Soledad 
Land & Water Co., 149 P. 161, 170 Cal. 
221; Miller & Lux v. Kern County 
Land Co., 99 P. 179, 154 Cal. 785; Bur- 
ris) v.Rodrigues, 135°P, 1105,722*Cal. 
‘App. 645; Sisk v. Caswell, 112 P. 185, 
14 Cal.App. 377; Larimer County Ca- 
nal No. 2 Irrigating Co. v. New Cache 
La Poudre Irrigating Co., 141 P. 992, 
57 Colo. 233; Wannamaker v. Pendle- 
‘ton, 121:P. 108, 21 Colo.App. 174; Gay. 
v. Hicks, 124 P. 1077, 33 Okl. 675; San 
Juan Ditch Co. v. Cassin, (Tex.Civ. 
App.) 141 S.W. 815. 


106. First Trust & Savings Bank v. 
Bitter Root Valley Irr. Co., 251 F. 320; 
Gerber v. Nampa & Meridian Irr. 
Dist., 116 P. 104, 19 Idaho 765; Gerber 
v. Nampa & Meridian Irr. Dist., 100 P. 
80, 16 Idaho 1; Thornton y. Kingrey, 
164 N.W. 561, 101 Neb. 631 [aff 160 N. 
W. 871, 100 Neb. 525]. 


[a] Evidence held sufficient to au- 
thorize judgment or decree for plain- 
tiff.— Haines v. Marshall, 185 P. 651, 
67 Colo. 28; Gault v. Grose, 155 P. 
1098, 39 Nev. 274. 


[b] Evidence held sufficient to au- 
thorize, require, or sustain finding 
that: (1) A reservation of the right 
of plaintiff in an irrigation ditch was 
incorporated in a deed pursuant to an 
agreement between the parties. Sisk 
v. Caswell, 112 P. 185, 14 Cal.App. 377. 
(2) Complainant was entitled to only 
two-fifths of the water flowing in the 
ditch, while defendants were entitled 
to the remaining three-fifths. Stew- 
ape VN. Austin, Ibo P. 606, 60 Colo. 1248: 
(3) Plaintiff had no other rights in a 
ditch than a one-eighth interest. - Al- 
len v. Swadley, 105 P. 1100, 46 Colo. 
555. (4) A decedent’s estate had no 
interest in the use of the waters of a 
ditch. Allen v. Swadley, 105 P. 1097, 
46 Colo. 544. (5) Plaintiff was in the 
actual and exclusive possession of the 
ditch in question and entitled to such 
possession. Reno v. Reno & Juchem 
Ditch Co., 119 P. 473, 51 Colo. 588. (6) 
Defendant unlawfully diverted water 
from the main ditch, and that this 
was the cause of plaintiffs’ shortage 
and impairment of their crops. Simp- 
son v. Harrah, 103, P. 58, 1007,;"54 Or. 
448, 21 Ann.Cas. 617. (7) A water 
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company was about to sell shares of 
stock. Quist v. Empire Water Co., 269 
P. 533, 204 Cal. 646. (8) Defendants 
sustained damages in a specified sum. 
Cleary v. Daniels, 167 P. 825, 50 Utah 
505. 

[ec] Evidence held sufficient to show 
that: (1) Plaintiff irrigation district 
owned the irrigation system and that 
defendant owned a right to two cubic 
feet of water per second to be deliv- 
ered through the ditches and canals 
thereof. Nampa & Meridian Irr. Dist. 
v. Briggs, 147 P. 75, 27 Idaho 84. (2) 
An irrigation district entered into an 
agreement whereby defendant’s prede- 
cessor became entitled to retain waste 
waters in consideration of the release 
of the district from claims for dam- 
ages. Barker v. Sonner, 294 P. 1053, 
135 Or. 75. (3) A ditch was widened 
and deepened, thereby lowering the 
water level. McConnell v. Owyhee 
Ditech Co, 283eP) 755 132 Or 2128. | G4) 
Certain holders of water contracts 
had abandoned their water rights and 
ceased to assert any right under them 
for more than five years. Jackson v. 
Indian Creek Reservoir Ditch & Irri- 
gation Co., 110 P. 251, 18 Idaho 513. 


{d] Burden of proof.—To obtain a 
decree for a change of the place of 
storage of waters, to the use of which 
it is entitled for irrigation, the burden 
is on a water company to establish 
the fact that no substantial injury to 
the vested rights of others will re- 
sult from the proposed change. Wa- 
ter Supply & Storage Co. v. Larimer 
& Weld Reservoir Co., 179 P. 870, 65 
Colo. 504. 

[e] Admissibility —(1) In an ac- 
tion to enjoin the use of water, orig- 
inally dedicated to lands within a cer- 
tain area, on lands outside that area, 
it is error to exclude evidence which 
is material on the questions as to 
whether the water is needed within 
the area and as to whether any injury 
has resulted to the owners of lands 
within the area from its use outside. 
Reeves et al. v. Pecos County Water 
Improvement Dist. No. 1, (Tex.Civ. 
App.) 29 S.W.(2d) 405. (2) In an ac- 
tion to enjoin defendant from main- 
taining an irrigation ditch across 
plaintiff's land, a question as to 
whether alfalfa was growing on the 
quarter west of defendant’s land, ask- 
ed to show that the water was being 
put to a beneficial use by defendant, 


was properly excluded. Burris) fv: 
Rodrigues, 135 P. 1105; 22 CalJApp. 
645. (3) “In offering evidence as to 


the duty of water, the inquiry is 
properly directed to the amount of 
water necessary to be diverted from 
the stream in order to properly irri- 
gate the land, and the question of 
the reasonableness or unreasonable- 
ness of the loss from the ditch 
through seepage and evaporation is a 
proper subject for inquiry.” Clark vy. 
Hansen, 206 P. 808, 35 Idaho 449, 455. 
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ing an irrigation canal by a stockholder and water 
user, the decree should not take the control of the 
corporate property away from the company unless 
it is absolutely necessary to do so in order to secure 
the right of plaintiff.t° 
irrigate certain lands conferred on a party by a de- 
eree extends only to the reasonably necessary use of 
the water for the proper irrigation of the lands spe- 
cifically deseribed.?° 
sonal right on certain parties to use the water of a 
certain stream in specified quantities grants a priv- 
ilege which cannot be delegated to third persons.*1 


[§ 862] D. Irrigation Districts and Similar Dis- 


The right to use waters to 


A decree conferring the per- 


(4) In a suit by stockholders of an 
irrigation company to enjoin sales of 
water on the ground that they are 
confiscatory as to plaintiffs, not land- 
owners in the irrigation district, evi- 
dence of the quantity of water to 
which the corporation has title and 
of its market value and of the cost of 
the plant, and expenses of mainte- 
nance, is admissible. Paine vy. Mil- 
ton, Freewater & Hudson Bay Irr. Co., 
L270 Be Cs Les, Pe 990, 6S Ores 


11. See cases infra this note. 


[a] Relation to issues.—(1) The 
findings should cover (Hailey v. Riley, 
95 P. 686, 14 Idaho 481, 499, 17 L.R.A. 
N.S. 86; Baird v. Upper Canal Irr. Co., 
254. 1060, 70, Utah.5%), (2) bugmotr 
go outside of (Mahaffey v. Carpenter, 
248 P. 13, 42 Idaho 619), the material 
issues. 

[b] Findings held sufficient to sup- 
port judgment for plaintiff.—Parks 
v. Gates, 199 P.'40, 186 Cal. 151. 


12. People of Porto Rico v. Russell 
& Co., 268 F. 723; Gila Water Co. v. 
Gila Land & Cattle Co., 249 P. 751, 30 
Ariz. 569; Hackett v. Larimer, etc., 
Reservoir Co., 109 P. 965, 48 Colo. 178; 
Edinburg Irr. Co. v. Paschen. (Tex. 
Civ.App.) 223 S.W. 329 [aff (Commn. 
App.) 235 S.W. 1088]. 


13. Gila Water Co. v. Gila Land 
& Cattle Co., 249 P. 751, 30 Ariz. 569; 
Goodwin v. Hidalgo County Water 
Control & Improvement Dist. No. 1, 
(Tex.Civ.App.) 58 S.W.(2d) 1092. 


14. Gila Water Co. v. Gila Land & 
Cattle Co., 249 P. 751, 30 Ariz. 569. 


15. Wannamaker y. Pendleton, 121 
P. 108, 21 Colo.App. 174. 


_ Adjudication in action or proceed- 

Biel ae on appropriation see supra 
16. Hough v. Porter, 95 P. 732, 98 

PHL0835) 102 Ps 7282 (51 Orses he. 


17. City and County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216. 


[a] Decree held to guard plaintiff’s 
rights sufficiently.—Rollins y. Fearn- 
ley Investment & Real Estate Co., 136 
P. 95, 25 Colo.App. 85 [aff 152 P. 1197, 
60 Colo. 495]. . 

18. Watkins Land Co. vy. Clements, 
86 S.W. 733, 98 Tex. 578, 107 Am.S.R. 
653, 70 L.R.A. 964. 


19. Young v. Extension Ditch Co., 
156 P. 917, 28 Idaho 775. 


20. Pacific Live Stock Co. v. Han- 
ley, 200 F. 468, 118 C.C.A. 494. 


[a] Decree, allowing “constant 
flow’’ of one inch per acre, only enti- 
tles the owner to a constant flow of 
that amount when required to irrigate 
the land to which it is to be applied. 
ee v. Pomponia, 120 P. 142, 52 Colo. 


21. Slattery v. Harley, 79 N.W. 151, 
58 Neb. 575. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 862] 


tricts for Purposes of Irrigation*??—1. Character 
; While an irrigation district is purely 
a creature of statute,?* it is a legal entity?+ in the 
nature of a public corporation rather than a private 
corporation,?> although, as respects ordinary busi- 
ness, its directors have been held to be on the same 
footing as private individuals or the directors of a 
private corporation similarly situated.?° 
sence of statute an irrigation district is not a public 


and Status. 
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carrier.”* 


In the ab- 


service corporation in the sense that it is a common 


22. Organization of analogous dis- 
tricts: 


Districts formed for purpose of state 
supervision of water supply see su- 
pra §§ 638-650. 


pe snine districts see Drains §§ 12- 
Sanitary districts see Health §§ 10- 
14. 


23. Yaden v. Gem Irr. Dist., 216 P. 
250, 37 Idaho 300; Payette Heights 
in Dist) vy Haynes, Wi3s)-P 90%), 24 
Idaho 321; Little Willow Irr. Dist. 
v. Haynes, 133 P. 905, 24 Idaho 317; 
Board of Directors of Riverside Irr. 
Dist. v2" Cummings" 230MP 649, 131 
ai 532 [mod 225 P. 636, 129 Wash. 

24 Harney Valley Irr. Dist. v. 
Weittenhiller, 198 P. 1093, 101 Or. 1; 
Board of Directors of Riverside Irr. 
Dist. v. Cummings, 230 P. 649, 131 
by es 532 [mod 225 P. 636, 129 Wash. 


25. U.S.—Fallbrook Irr. Dist. v. 
Bradley, 17 S.Ct. 56, 164 U.S. 112, 41 
L.Ed. 369. 


Cal. Jenison v. Redfield, 87 P. 62, 
149 Cal. 500; Merchants’ Nat. Bank 
v. Escondido Irr. Dist., 77 P. 937, 144 
Cal. 329; Boehmer v. Big Rock Irr. 
Dist, 48 7b 29087 Lis Cal 9:>-Quint 
v. Hoffman, 37 P. 514, 777, 103 Cal. 
506; People v. Selma Irr. Dist., 32 P. 
1047, 98 Cal. 206; In re Bonds of Ma- 
deradirr: ‘Dist.; 287BP> 272, 675, 92. Cal. 
296, 27 Am.S.R. 106, 14 L.R.A. 755; 
Central Irr. Dist. v. De Lappe, 21 P. 
Sade. 9Cal. wads Lurloek irr: . Dist. 
Vv. Williams; a8; Bz 379,' 76.Cal..3 60; 
Bolton v. Terra Bella Irr. Dist., 289 
P. 678, 106 Cal.App. 313; Wilbur v. 
Board of Directors of Tia Juana Riv- 
er Irr. Dist., 271 P. 514, 94 Cal.App. 
511; Bottoms v. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681; People v. 
Cardiff Irr. Dist. of San Diego Coun- 
ty, 197 Po 384451 CallApps 307: 


Colo.—McCord v. Mercantile Co. v. 
McIntyre, 138 P. 59, 25 Colo.App. 376. 


Idaho.—American Falls Reservoir 
Dist. v. Thrall, 228 P. 236, 39 Idaho 
105; Yaden v. Gem Irr. Dist., 216 P. 
450, 37 Idaho 300; Indian Cove Irr. 
Dist. v. Prideaux, 136 P. 618, 25 Idaho 
112, Ann.Cas.1916A.1218; Colburn v. 
Wilson, 130 P. 381, 23 Idaho 337; City 
of Nampa v. Nampa & Meridian Irr. 
Dist., 115 P. 979,-19 Idaho, 779 Lerror 
dism 35°S8.Ct. 602, 238 U.S. 643,59 
L.Ed. 1502). 


Mont.—State v. Dilworth, 246 P. 
167, 76 Mont. 218; In re Gallatin Irr. 
Dist., 140 P. 92, 48 Mont. 605. 


Neb.—Lindeman v. Calamus _ Irr. 
Dist., 238 N.W. 762, 122 Neb. 1; Cam- 
eron v. Calamus Irr. Dist., 235 N.W. 
97, 120 Neb. 719; Elliott v. Calamus 
int, (Dist, 235) N.W.! 95, 120 Neb. 14; 
Stroud v. Calamus Irr. Dist., 235 N.W. 
97, 120 Neb. 719; Flansburg v. Shum- 
way, 219 N.W. 956; "117° "Neb: 125; 
State v. Gering Irr. Dist., 192 N.W. 
212, 109 Neb. 642; Lincoln, etc., Coun- 
ty Irr. Dist. v. McNeal, 83 N.W. 847, 
60 Neb. 613; Alfalfa Irr. Dist. v. Col- 
lins, 64 N.W. 1086, 46 Neb. 411. 


Or.—Rathfon v. Payette-Oregon 
Stone ILA Dist. 1496 LOS 6. Or 

tex.— Prey tone Creek! rt Distiy wa 
White, (Civ.App.) 230 S.W. 1060 [er- 
ror refused]; J. C. Engleman Land 
Co, ‘ve Donna Irr. Dist.” No: 1, (Civ. 
App.) 209 S.W. 428 [error refused]. 

Utah.—Bonneville (Irr. Dist.  v. 
Ririe,.195 P: 204, 57 Utah 306. 


Wash.—Roberts v. Richland Irr. 
Dist., 13 P.(2d) 437, 169 Wash. 156 
lati 5st S.Ct. 51:9,,289: U.S: 715-1i5 Lad. 
1038]; Columbia Irr. Dist. v. Benton 
County, 270 P. 813, 149 Wash. 234. 

Wyo.—Sullivan v. Blakesley, 246 

P. 918, 85 Wyo. 78 [cit Cyc]. 
_[a] Reclamation district is a pub- 
lic rather than a private corporation. 
Metealte enw Merritt, lille yP 505,14 
Cal.App. 244. 

[b] With respect to their public 
functions, irrigation districts are to 
be classed with public corporations; 
but with regard to the private rights 
of the individual landowners they are 
to be classed as private corporations. 
Merchants’ Nat. Bank v. Escondido 
Err Dist AP 938 %50844,Calig3Z9. 


{c] Water storage district is a 
public body or agency of the state, 
over which the railroad commission 
has no jurisdiction. Baldwin v. Rail- 
road Commission of California, 275 
P. 425, 206 Cal. 581. 


26. State v. Dilworth, 246 P. 167, 
76 Mont. 218. 


27. Nampa & Meridian Irr. Dist. 
v. Briggs, 147 PB. 75, 27 Idaho 84. 


[a] Right to exercise eminent do- 
main.—That an irrigation district 
may exercise the power of eminent 
domain does not make it a public 
service corporation in the sense that 
the public may exact any service from 
it. Nampa & Meridian Irr. Dist. v. 
Briggs, 147 P. 75, 27 Idaho 84. 


[b] In Nebraska it has been held, 
under Comp. St. (1922) § 8477, that 
in the carrying of water from the 
point of appropriation at the stream 
to the place of delivery to the land- 
owner for the benefit of whose land 
the appropriation has been made, the 
irrigation district is a common car- 
rier. Spurrier v. Mitchell Irr. Dist., 
229. IN. We 273; £19 Neb: 401, 74° Aus L: 
R. 884 [appeal dism and cert den 51S. 
Ct. 484, 283 U. S. 796, 75 L.Ed. 1420]. 


28. Pioneer Irr. Dist. v. Walker, 
119 P. 304, 20 Idaho 605. 


[a] Rule applied.—tIrrigation dis- 
tricts organized under the laws of 
the state are quasi-municipal corpo- 
rations, and are governed by the gen- 
eral election laws of the state; and 
the qualifications prescribed by the 
constitution for voters at elections 
apply to an election held in an irri- 
gation district. Pioneer Irr. Dist. v. 
Walker, 119 P. 304, 20 Idaho 605. 

[b] Regularity of proceedings.— 
Where the proceedings for the organ- 
ization are regular on the face of the 
record, the district becomes prima 
facie a quasi-municipal corporation. 
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While it has been held that an irrigation 
district is a quasi-municipal corporation?® exercis- 
ing some governmental functions, such as levying 
taxes,”® and although, because of the close similarity 
between irrigation districts and municipal corpora- 
tions, it has been held that the general principles 
applicable to one were applicable to the other,*° 
strictly, irrigation districts are not municipal cor- 
. porations®' possessing in any degree general pow- 


Mors Verkeerris Trreebist, (97 Pp. 316, 
154 Cal. 209. 

29. Crow Creek Irr. Dist. v. Crit- 
tenden, 227 P. 63, 71 Mont. 66. 

Assessments and taxes generally 
see infra §§ 925-992. 

30. La Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v. Halley, 
ZS IPs LO Oe Cal. 1505 


31. Cal.—Wood v. Imperial Irr. 
Disty 17 UPd). 28; 2216 Cala G43: 
Crawford v. Imperial Irr. Dist., 253 


P. 726, 200 Cal. 318; Randolph v. 
Stanislaus County, 186 P. 625, 44 Cal. 
App. 322. But see People v. Cardiff 
Irr. Dist. of San Diego County, 197 
P. 384, 387, 51 Cal.App. 307 (stating 
that “it is no longer open to doubt 
that the legal status of an irrigation 
district is that of a municipal cor- 
poration”). 

Colo.—Holbrook Irr. Dist. v. First 
State Bank of Cheraw, 268 P. 523, 84 
Colo..15%. 


Idaho.—Indian Cove Irr. Dist. v. 
Prideaux, 136 P. 618, 25 Idaho 112, 
Ann.Cas.1916A 1218. But see Storey 
& Fawcett v. Nampa & Meridian Irr. 
Dist., 187 P. 946, 32 Idaho 713 (hold- 
ing an irrigation district to be a mu- 
nicipal corporation and its property 
public property thereby rendering it 
not liable for mechanics’ liens). 

Mont.—Thaanum v. Bynum 
Dist., 232 P. 528, 72 Mont. 221. 


Neb.—Alfalfa Irr. Dist. v. Collins, 
64 N.W. 1086, 46 Neb. 411. 


N.M.—Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

Wash.—Columbia Irr. Dist. v. Ben- 
ton County, 270 P. 813, 149 Wash. 234; 
In re Riverside Irr. Dist., 225 P. 636, 
129 Wash. 627 [mod on other grounds 
230 P. 642, 181 Wash. 532]; Middle 
Kittitas Irr. Dist. v. Peterson, 29 P. 
995, 4 Wash. 147. 


Wyo.—Sullivan v. Blakesley, 246 P. 
918,435 Wyo. 73. 

But see Bexar-Medina-Atascosa 
Counties Water Improvement Dist. 
No. 1 v. State, (Tex.Civ.App.) 21 S.W. 
(2a) 747 (holding a water improve- 
ment district formed for the purpose 
of irrigation to be a municipal corpo- 
ration in that a county was without 
power to tax its property). 


Pry. 


“While an irrigation district is a 
publie corporation, we do not think 
that it is in any true sense a branch 
or subdivision of the sovereignty. 
Its purposes are chiefly private, and 
for the benefit of private landown- 
ers.) «| Holbrook, dprs s Dist..9y., eoinst 
State Bank of Cheraw, 268 P. 523, 526, 
84 Colo. 157. 

[a] Rule applied.—(1) An irriga- 
tion district is not a ‘‘municipal cor- 
poration,’”’ and hence a public utility 
district, which included only a part 
of an irrigation district, did not di- 
vide a “municipal corporation” as 
prohibited by statute. Randolph v. 
Stanislaus County, 186 P. 625, 44 Cal. 
App. 322. (2) Irrigation districts are 
not municipal corporations which 
would make it legally impossible for 
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ers of government,?2 but nevertheless, within the 
limits of the authority granted it, it exercises public 


functions.?° 


Nature of interest of landowners. 


irrigation district have been held 


prietary interest in the district’s property.** 
an irrigation district owning stock in a water com- 
pany has legal title thereto, the landowners within 
the district have been held to be the beneficial and 


equitable owners of such stock.?® 


[§ 863] 2. Power of Legislature To Create Irri- 
Since the formation of irrigation 


gation Districts. 


one district to include territory of an- 
other. In re Riverside Irr. Dist., 225 
P. 636, 129 Wash. 627 [mod on other 

. grounds 230 P. 649, 131 Wash. 532]. 
(3) A constitutional provision pro- 
hibiting the organization of munici- 
pal corporations without consent of 
the electors is inapplicable to an ir- 
rigation district. Sullivan v. Blakes- 
ley, 246 P. 918, 35 Wyo. 73. 


[b] “Other subdivision of state.” 
—A constitutional prohibition of any 
county, city, town or “other subdivi- 
sion of state’’ from making loans of 
credit, etc., does not apply to irriga- 
tion districts. Day v. Buckeye Wa- 
ter Conservation & Drainage Dist., 
237 P. 636, 28 Ariz. 466; Thaanum v. 
Bae Irr. Dist., 232 P. 528, 72 Mont. 


[c] Additional powers.—The fact 
that the iegislature may confer on ir- 
rigation districts powers of a munic- 
ipal corporation does not necessarily 
make them such. Columbia Irr. Dist. 
v. Benton County, 270 P. 813, 149 
Wash. 234. 

[d] In Gregon (1) an irrigation dis- 
trict organized under the Irrigation 
District Act is considered to be a mu- 
nicipal corporation, in that its prop- 
erty is public property, and its offi- 
cers are public officers, elected by the 
legal voters of the irrigation district, 
with duties and powers fixed and lim- 
ited by the law of their creation. 
Young v. Gard, 277 P. 1005, 129. Or. 
534; Twohy Bros. Co. v. Ochoco Irr. 
Dist., Crook County, 210 P. 873, 108 
Or: 1 (2) Under a_ constitutional 
provision that a municipal corpora- 
tion cannot, in the absence of state 
consent, by legislation, so change its 
charter as to include new territory 
without the consent of the people 
of such territory, it has been held 
that an irrigation district, not being 
a municipal corporation, may, when 
permitted by statute, change its 
boundary so as to include additional 
territory without going to the ex- 
pense of holding an election of the 
people of such territory. Greig v. 
ere Irr. Dist., 202 P. 222, 102 Or. 


32. Metcalfe v. Merritt, 111 P. 505, 
14 Cal.App. 244. 


33. Metcalfe v. Merritt, supra. 


34. Hall v. Superior Court in and 
for Imperial County, 245 P. 814, 198 


Cal. 373 [rev (App.) 245 P. 813 (aff 
233 P. 80, 70 Cal.App. 393)]. 
35. Lindsay-Strathmore Irr. Dist. 


v. Wutchumna Water Co., 296 P. 9338, 
111 Cal.App. 688. 


36. Fallbrook Irr. Dist. y. Brad- 
ER SVC SCORES TSS et SIMSY i iS soa a4 2 
Ed. 369; Turlock Irr. Dist. v. Wil- 
liams, 18 P. 379, 76 Cal. 360; Lund- 
berg v. Green River Irrigation Dist., 
119 P. 1039, 40 Utah 83. 

A statute providing for the forma- 
tion of irrigation districts ‘has for 
its main object the utilizing and im- 
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districts for the taking of water for irrigation pur- 
poses in arid regions is for a public purpose,*® the 


creation of an irrigation district is a valid exercise 


Members of an 
to have a pro- 
While 


of legislative power,’ 
stitutional limitation, in the act creating such dis- 
trict the legislature may describe the boundaries of 
the district,?8 the water supply and irrigation sys- 
tem by which the land shall be irrigated,*® designate 
the land which will be benefited by such irrigation,*° 
and the method of calculating and apportioning such 


> 


‘7 and, in the absence of a con- 


benefits,*! without giving the property owners an 


provement of vast tracts of arid and 
unfruitful soil,—desert-like in char- 
1eter, much of it,—which, if water 1n 
sufficient quantity can be conducted 
upon and applied to it, may be made 
to produce the same results as flow 
from the drainage of large bodies of 
swamp and overflowed lands. Sucha 
general scheme, by which immigra- 
tion may be stimulated, the taxable 
property or the state increased, the 
relative burdens of taxation upon the 
whole people decreased, and the com- 
fort and advantage of many thriving 
communities subserved, would seem 
to redound to the common advantage 
of all the people of the state, to a 
greater or less extent. It is true that 
incidentaily private persons and pri- 
vate property may be benefited, but 
the main plan of the legislature, viz., 
the general welfare of the whole peo- 
ple, inseparably bound up with the 
interests of those living in sections 
which are dry and unproductive with- 
out irrigation, is plain to be seen per- 
vading the whole of the act in ques- 
tion, This is not a law passed to ac- 
complish exclusive and selfish private 
gain. It is an extensive and far- 
reaching plan, by which the general 
public may be vastly benefited; and 
the legislature acted with good judg- 
ment in enacting it.” Turlock Irr. 
nae Va Wiliams Se Poe oe ulomeca le 
60. 

[a] Use of water is public use.— 
An irrigation district is an agency of 
the state, and the use to which water 
owned and controlled by it is put is 
a public use. Sutro Heights Land Co. 
v. Merced Irr. Dist., 296 P. 1088; 211 
Cal. 670. 

Power of legislature to create pub- 
lic improvements generally see Con- 
stitutional Law § 1060. 


Taking of water as public use gen- 
erally see supra § 855. 

37. U.S.—Fallbrook Irr. Dist. v. 
Bradleyss Wi SsCt156) 164 U.S Iie; 42 
L.Ed. 369. 


_Cal:—Turlock Irr. Dist. 
liams, 18 P. 379, 76 Cal. 360. 


Mont.—In re Extension of Bound- 
aries of Crow Creek Irr. Dist., 207 P. 
121, 63 Mont. 293. 


Or.—In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 498; Board of Directors 
of Midford “irr Dist. «Vv. Hilly, 190° PR, 
957, 96,Or., 649. 


Tex.—Parker v. El Paso County 
Water Improvement Dist. No. 1, 297 
S.W. 737, 116 Tex. 631 [aff (Civ.App.) 
260 S.W. 667]. 


Utah.—Stevens v. Melville, 175 P. 
602, 52 Utah 524; Lundberg v. Green 
River Irrigation Dist., 119 P. 1039, 40 
Utah 83. 

Wyo.—Sullivan vy. Blakesley, 
P. 918, 35 Wyo. 73. 

{a] Riparian lands may lawfully 
be included in an irrigation district. 
Parker v.. El Paso County Water Im- 


v. Wil- 
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opportunity to be heard on the matter,*? or it 
provide that the formation of such irrigation dis- 


may 


provement Dist. No. 1, 297 S-W. 
Anas 631 [aff (Civ.App.) 260 


[b] Merger of irrigation and rec- 
lemation districts.—The legislature 
has power to merge an irrigation dis- 
trict and a reclamation district into 
one unified system. Browning v. 
Reclamation Dist. No. 108, 254 P. 551, 
200 Cal. 799; Hershey v. Reclamation 
Dist. No. 108, 254 P. 542, 200 Cal. 550. 


[c] Conservancy act, providing 
for the creation of a conservancy dis- 
trict for irrigation, is not an uncon- 
stitutional exercise of the _ police 
power. Gutierrez v. Middle Rio 
Grande Conservancy Dist., 282 P. 1, 34 
N.M. 346, 70 A.L.R. 1261 [cert den 50 
S.Ct. 158, 280 U.S. 610, 74 L.Ed. 653]. 

[dad] Assumption of debt of former 
district.—Provision in Palo Verde Ir- 
rigation District Act, §§ 12, 13, that 
the irrigation district shall assume 
all of the outstanding indebtedness 
of the former levee district, and also 
of the drainage district, does not in- 
validate the act as attempting to ren- 
der property not within the former 
districts liable for the debts of those 
districts, as the act merely provides 
that the irrigation district shall en- 
force the payment of debts of those 
districts to the same extent and in 
the same way that payment would 
have been enforced had those dis- 
tricts continued to exist. Barber v. 
Galloway, 231 P. 34, 195 Cal. 1. 


[e] Provision for sinking fund.— 
There being no _ constitutional re- 
quirement as to establishment of 
sinking fund for bonds of irrigation 
district, and matter of establishing 
such fund being discretionary with 
Legislature under Const. art 11 § 13, 
Palo Verde Irrigation District Act is 
not invalid because not providing for 
sinking fund for repayment of bonds 
thereof for first 21 years after organ- 
ization. Barber v. Galloway, 231 P. 
34, 195 Cal. 1. 


[f] Statute sustained.—Water dis- 
trict statute, Acts 39th Leg. [1925] c. 
25. San Saba County Water Control & 
Improvement Dist. No. 1 v. Sutton, 12 
S.W. (2d) 134, 70 A.L.R. 1255 [rev (Civ. 
App.) 8 S.W.(2d) 319]. 

38. In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 498. 


39. In re Harper Irr. Dist., supra. 


40. Palo Verde Irr. Dist. v. Seeley, 
245 P. 1092, 198 Cal. 477; In re Harper 
Irr. Dist., 216 P. 1020, 108 Or. 498. 


41. In re Harper Irr. Dist., supra. 


42. Imperial Water Co. No. 1 v. 
Board of Sup’rs of Imperial County, 
120 P. 780, 162 Cal. 14; In re Bonds of 
South San Joaquin Irr. Dist., 119 P. 
198, 161 Cal. 345. 


_ [a] Rule applied.—Since the leg- 
islature has power to create irriga- 
tion districts without giving the 
property owners any voice in the 
matter, they may provide for the or- 


737, 
S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trict shall be accomplished by procedure before some 
designated tribunalt® and vest such tribunal with 
jurisdiction and power to determine any or all of 
the questions of fact essential to the organization 
of the same,** and this is true whether or not the 
proposed district embraces a municipality*® or em- 
braces land which happens to be covered by a build- 
ing or other structure which unfits it for cultiva- 
ton.® 
ed to the landowner is not a fatal objection to this 
legislation,** and the right of the individual land- 
owner in the district to assign the whole or any por- 
tion of the water apportioned to him does not alter 
the use from a public to a private one.*® The re- 
quirement as to due process of law has been held to 
give a property owner an absolute right to notice 
and hearing before his property may be included in 
en irrigation district by a tribunal.*® The fact that 
the landowner does not desire the inclusion of his 
land in an irrigation district does not render its in- 
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ing to some authority it is not necessary that prop- 
erty receive direct benefits in order to be lawfully 
included in the district and under its taxes.®! Stat- 
utes creating or authorizing the organization of such 
districts are valid and constitutional, although they 
invest such corporations with quasi-legislative pow- 
ers, authorize the condemnation of private property 
for the public use, and provide for the levy of taxes 
and assessments.°? 


Curative statutes. Statutes curing defects or ir- 
regularities in the organization, not jurisdictional 
in character, have been held to be a valid exercise 
of legislative power.°’ 


[§ 864] 3. Organization of District—a. Irrigation 
Districts—(1) In General. Since an irrigation dis- 
trict is purely a creature of statute,>+ in consider- 
ing the method by which an irrigation district may 
be organized, reference should be made to the stat- 
utory provisions of the particular jurisdictions.°®® 


clusion contrary to due process of law.®° 


ganization of a district upon presen- 
tation of a petition signed by a ma- 
jority of those who, upon the last 
equalized assessment roll, appear as 
owners of the property, regardless of 
whether or not such petitioners are 
still property owners at the time of 
signing the petition. In re Bonds of 
South. San Joaquin Irr. Dist., 119 P- 
Poss 164 Cal 1345. 

{b] Owners of personalty.—Stat- 
ute held constitutional, notwithstand- 
ing a failure to provide hearings as 
to benefits to owners of personalty. 
Western Union Telegraph Co. v. 
Wichita County Water Improvement 
Dist. No. 1, (Tex.Commn.App.) 30 S. 
W.(2d) 301 [aff (Civ.App.) 19 S.W. 
(2d) 186]. 

43. Cal.—Imperial Water Co. No. 1 
v. Board of Sup’rs of Imperial Coun- 
ty, 120 P. 780, 162 Cal. 14. 

Mont.—O’Neill v. Yellowstone Irr. 
Dist., 121 P. 283, 44 Mont. 492. 


Or.—In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 498. 


Tex.—Trimmier v. Carlton, 296 S. 
W. 1079, 116 Tex. 572 [aff (Civ.App.) 
264 S.W. 253]. 


Wyo.—Sullivan v. Blakesley, 246 P. 
918, 35 Wyo. 73. 


fa] Such statutes do not involve 
the delegation of either legislative or 
judicial power in violation of the con- 
stitution. O’Neill v. Yellowstone Irr. 
Dist., 121 P. 283, 44 Mont. 492; Trim- 
mier v. Carlton, 296 S.W. 1070, 116 
Tex. 572 [aff (Civ.App.) 264 S.W. 
253] 

44. In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 498. 


[a] Signatures to notice.—The 
legislature was not bound to require 
that the names of all persons who 
signed a petition proposing the or- 
ganization of an irrigation district 
should appear in the published notice 
stating the time of meeting of board 
for presentation of the petition, and 
could provide that omission of names 
therein should not vitiate the pro- 
ceedings. Ells v. Board of Sup’rs of 
San Diego County, 176 P. 709, 38 Cal. 
App. 480. 

45. Modesto Irr. Dist. v. Tregea, 
26 P. 237, 88 Cal. 334 [error dism 17 
S.Ct. 52, 164 U.S. 179, 41 L.Ed. 895]; 
Parker v. El Paso County Water Im- 
provement Dist. No. 1, 297 Siw... .437, 
116 Tex. 631 [aff (Civ-App.) 260 S. 
W. 667]; Hester & Roberts v. Donna 
irr. Dist., Hidalgo County, No. 1, 
(Tex.Civ.App.) 239 ,S.W. 992. 


Accord- 


46. Fallbrook Irr. Dist. v. Bradley, 


Boe S.Ct. 56, 164 U.S. 112, 41° L.Ed. 

47. Fallbrook Irr. Dist. v. Bradley, 
supra. 

48. Fallbrook Irr. Dist. v. Bradley, 
supra. 

49. U.S.—Fallbrook Irr. Dist. v. 


Bradley, 17 S.Ct. 56, 164 U.S. 112, 41 
L.Ed. 369. 

Cal. Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254; Ells v. Board of Sup’rs 
of San Diego County, 176 P. 709, 38 
Cal.App. 480. But see People v. Car- 
diff Irr. Dist. of San Diego County, 
197 P. 384, 51 Cal.App. 307 (stating 
that due process of law does not re- 
quire a notice and hearing before a 
person’s property may be included 
within an irrigation district). 

Mont.—In re Extension of Bound- 
aries of Crow Creek Irr. Dist., 207 P. 
121, 63 Mont. 293. 


Tex.—Trimmier v. Carlton, 296 S. 
W. 1070, 116 Tex. 572 [aff (Civ.App.) 
264 S.W. 253]; San Saba County Wa- 
ter Control & Improvement Dist. 
No. 1 y. Sutton, (Commn.App.) 12 S. 
W.(2d) 134, 70 A.L.R. 1255 [rev (Civ. 
App.) 8 S.W.(2d) 319]. 

Utah.—Jackson y. Bonneville Irr. 
Dist., 243 P. 107, 66 Utah 404. 


{a] Statutes held to provide suf- 
ficient hearing.—Fallbrook Irr. Dist. 
ve Bradley, 4% S.Ct.) 56,: 164 “U.S... dk2) 
41 L.Ed. 369; Davy v. McNeill, 240 P. 
482, 31 N.M. 7; In re Extension of 
Boundaries of Crow Creek Irr. Dist., 
207 P. 121, 63 Mont. 293 (in exten- 
sion of boundaries of district); State 
v. Hartung, 274 P. 181, 150 Wash. 590. 


Due process of law generally see 
Constitutional Law §§ 956-1099. 


50. Parker v. El Paso County Wa- 
ter Improvement Dist. No. 1, 297 S.W. 
737, 116 Tex. 631 [aff (Civ.App.) 260 
S.W. 667]. 


51. Western Union Telegraph Co. 
v. Wichita County Water Improve- 
ment Dist. No. 1, (Tex.Commn.App.) 
30 S.W.(2d) 301 [aff (Civ.App.) 19 S. 
W.(2d) 186). 


52. U.S.—Fallbrook Irr. Dist. v. 
Bradley, 17 S.Ct. 56, 164 U.S. 112, 41 
L.Ed. 369 [rev 68 F. 948]; Herring v. 
Modesto Irr. Dist., 95 F. 705. 

Cal.—In re Central Irr. Dist., 49 P. 
354.1 DT Gala 3882; In: re, Bonds ot 
Madera Irr. Dist., 28 P. 272, 675, 92 
Cal. 296, 27 Am.S.R. 106, 14 L.R.A. 755; 
Modesto Irr. Dist. v. Tregea, .26.P. 


237, 88 Cal. 334 [error dism 17 S.Ct. 
52, 164 U.S. 179, 41 L.Ed. 395]; Cen- 
tral .irr.,.“Dist. Ve De. .uappe, 20) 7 
825,79. Cal. 3514 “Turloek Irrs Dist. vw 
Williams, 18 P. 379, 76 Cal. 360. 

Colo.—Anderson v. Grand Valley 
lrg. Dist. 35 Ps 313 35, Coloso2b. 


Idaho.—Nampa, etc., Irr. Dist. v. 
Brose, 83 P. 499, 11 Idaho 474. 


Neb.—McCook Irr., ete, Co. v. 
Crews, 102 N.W. 249, 70 Neb. 115; 
Alfalfa Irr. Dist. v. Collins, 64 N.W. 
1086, 46 Neb. 411. 


53. State v. Board of Com’rs of 
ete County, 285 P. 932, 86 Mont. 
9) 5 

54 Miller & Lux v. Board of Sup’rs 
of Madera County, 208 P. 304, 189 Cal. 
254; Imperial Water Co. No. 1 v. 
Board of Sup’rs of Imperial County, 
120 P. 780, 162 Cal. 14; Hidalgo Coun- 
ty Water Control & Improvement 
Dist. No. 1 v. Gannaway, (Tex.Civ. 
App.) 13 S.W.(2d) 204; Board of Di- 
rectors of Riverside Irr. Dist. v. Cum- 
mings, 230- P.. 649, 131 | Wash. 532 
[mod 225 P. 636, 129 Wash. 627]. 


[a] Power of legislature over ir- 
rigation districts is plenary.—Mul- 
cahy v. Baldwin, 15 P.(2d) 738, 216 
Calo obi%324EL: Dorado. Ire Dist anv 
Browne, 13 P.(2d) 921, 216 Cal. 269; 
Palo Verde Irr. Dist. v. Seeley, 245 P. 
1092, 198 Cal. 477. 

55. See statutory provisions. 

fa] In New Mexico (1) a con- 
servancy district may be organized 
for the irrigation of lands not men- 
aced by floods. Cater v. Sunshine 
Valley Conservaney Dist., 274 P. 52, 
33 N.M. 583. (2) A conservancy dis- 
trict organized for flood control, with 
incidental power to promote irriga- 
tion, does not require reorganization 
by conference of power to pursue ir- 
rigation as its primary object. Gu- 
tierrez v. Middle Rio Grande Con- 
servancy Dist., 282 P. 1, 34 N.M. 346, 
70 A.L.R. 1261 [cert den 50 S.Ct. 158, 
280 U.S. 610, 74 L.Ed. 658]. 


{b] Temporary organization.—Wa- 
ter control and improvement district 
is merely temporary umtil investiga- 
tion determining feasibility is com- 
pleted and bonds approved. Moody vy. 
San Saba County Water Control] & 
Improvement Dist. No. 1, (Tex.Civ.A.) 
293 S.W. 845. 

[ec] In Porto Rico the presumption 
referred to in Act Aug. 8, 1918 No. 
128 § 10, that the appraisements made 
by the irrigation commission in form- 
ing the permanent irrigation district 


1300 [67 C73] 
The succeeding sections®® will be devoted to the ad- 
judications arising under the various statutes. Gen- 
erally all proceedings in connection with the organ- 
ization of an irrigation district are in rem,°’ pre- 
senting all the elements of a judicial proceeding.°* 
Mere irregularities, not jurisdictional, in the forma- 
tion of the district do not affect the validity of the 
distriet.°° 

Naming of district. The statutes usually provide 
that the district shall be named in the petition or 
by the tribunal conducting the hearing on the organ- 
ization proceedings.®° 

Superimposing districts. One irrigation district 
may be superimposed upon another as one merely 
supplements the other.°+ 


Political activity prior to organization. Ordinari- 
ly, mere political activity prior to the formation of 
an irrigation district has no bearing on the validity 
of the district.®? 

Construction of statutes. Proceedings relating 
only to the organization of the district are not sub- 
ject to the rule of strict construction®? and should 
be so construed as to effectuate its purpose to ir- 
rigate arid lands,°* although it has been held that 
the statutory requirements for the organization of 
such a district must be fully met.® 


What law governs. In the absence of a subse- 
quent retroactive statute the power to create an 
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irrigation district must be governed by the law in 
existence at the time of the exercise of the power.*® 
In an action to exclude land from the district it has 
been held that a statute repealing the former statute 
and intended to apply to districts organized under 
the former statute govern the right to have land 
excluded from the district.®* 


[§ 865] (2) Petition—(a) In General. Under 
some statutes proceedings are begun by the pres- 
entation to the board of supervisors of the county 
of a petition signed by a prescribed number or ma- 
jority of the landowners.in the proposed district.®® 
The petition constitutes the basis of all the proceed- 
ings}®® all else being merely evidentiary and pro- 
cedural.?° A petition containing all that is required 
of it by the statute is sufficient.** In the absence 
of statutory provision to the contrary, the petition 
need not enumerate the qualifications of the peti- 
tioners.‘? In the absence of statutory permission for 
the petition to consist of a number of separate in- 
struments, it is permissible, for convenience, to have 
separate petitions circulated to obtain the necessary 
signatures, and then to bind them together and to 
present them as one petition.*? 


Information as to water supply. The proponents 
of the formation of an irrigation district should fur- 
nish the board of supervisors with sufficient infor- 
mation as to the source of the water supply,“* and 
also such information as to enable them intelligently 


shall be considered prima facie true 
and correct, cannot be destroyed by 
the testimony of a witness who gives 
only his personal opinion and whose 
capacity is unknown. People v. A. 
Hartman & Co., 28 Porto Rico 20. 

56. See infra §§ 864-997. 
- 57. Smith v. Progressive Irr. Dist., 
156 P. 1133, 28 Idaho 812; Knowles 
v. New Sweden Irr. Dist., 101 P. 81, 16 
Idaho 217, 235. 

58. Chambers v. Board of Sup’rs 
Ofe Rehama County.) 207 Pe) 2885) 57, 
Cal.App. 401. 


59. State v. Weber County 
Dist,, 2182 vo2, 62 Utah 209: 

60. See statutory provisions. 

[a] “Reclamation district.” — 
Where a statute requires the board 
of county commissioners to name a 
proposed irrigation district, although 
it also authorizes reclamation dis- 
tricts, the name ‘“‘Wenatchee Reclama- 
tion District” is not so confusing as 
to warrant a holding that an irriga- 
tion district could not be organized 
with such a name. In re Board of 
Directors of Wenatchee Reclamation 
Dist., 157 P. 38, 91 Wash. 60. 


{[b] Insertion of number by clerk. 
—Under a statute requiring the peti- 
tion to give the name of the irrigation 

_ district, the insertion of the number 
of the district by the clerk filing a 
petition omitting such number has 
been: held to_be sufficient. Bliss v. 
Hamilton, 152*P. 308, 171 Cal. 123. 


61. Board of Directors of Riverside 


TBR 


Irr. Dist. v. Cummings, 230 P. 649, 
131 Wash. 532 [mod 225 P. 636, 129 
Wash. 627]. 


62. Harney Valley Irr. Dist. v. 
Weitenheller, 198 P. 1098, 101 Or. 1. 


{a] Rule applied.—An agreement 
between the promoters of an irriga- 
tion district being organized, and two 
corporations owning extensive lands 


within the proposed district, that the 
corporations were to have the right to 
name two of the directors did not 
affect the validity of the organization 
of the district, where election was or- 
dered by the county judge on petition 
and notice in proper form, signed by 
the proper petitioners, after a hearing 
without the agreement having been 
brought to the court’s attention, and 
where there was no charge of fraud 
or corruption in procuring the order 
or in conducting the election, and 
where it did not appear that the men 
named as directors were incompetent 
or disqualified, or had knowledge of 
the agreement. Harney Valley Irr. 
eh v. Weitenhiller, 198 P. 1093, 101 

Gd. 

63. People v. Cardiff Irr. Dist. of 
San Diego County, 197 P. 384, 51 Cal. 
App. 307; Ells v. Board of Sup’rs of 
San Diego County, 176 P. 709, 39 Cal. 
App. 480; Maclay v. Missoula Irr. 
Dist., 3 P.(2d) 286, 90 Mont. 344; Mc- 
Lean vy. Truckee-Carson Irr. Dist., 245 
P. 285, 49 Nev. 278. Contra Cameron 
v. Calamus Irr. Dist., 235 N.W2., 97; 
120 Neb. 719; Stroud v. Calamus Irr. 
Dist., 235 N.W. 97, 120 Neb. 719; El- 
liott v. Calamus Irr. Dist., 235 N.W. 
95, 120 Neb. 714 (all holding that 
statutory provisions for the organiza- 
tion and management of irrigation 
districts are mandatory and should 
be strictly construed). 


64. Nampa & Meridian Irr. Dist. v. 
Petrie, 153 P. 425, 28 Idaho 227 [error 
dism 39 S.Ct. 25, 248 U.S. 154, 63 L.Ed. 
178]. 


65. In re Gallatin Irrigation Dist., 
140 P. 92, 48 Mont. 605. 


66. Hester & Roberts v. Donna Irr. 


Dist., Hidalgo County, No, 1, (Tex. 
Civ.App.) 239 S.w. 992° [error re- 
fused]. 


67. H. H. Springmeyer Land De- 
velopment & Live Stock Co. v. Irri- 
gation Dist. No. 1, Carson Valley 


Unit, Truckee-Carson Project, 251 P. 
351, 50 Nev. 80. 

[a] Statute held repealed by later 
act.—H. H. Springmeyer Land De- 
velopment & Live Stock Co. v. Irriga- 
tion Dist. No. 1, Carson Valley Unit, 
Truckee-Carson Project, 251 P. 351, 
50 Nev. 80. 


68. See statutory provisions. 


69. Rich v. Connelly, 199 P. 540, 
52 Cal.App. 556. 


70. Rich v. Connelly, supra. 
71. In re Harper Irr. Dist., 216 P. 


1020, 108 Or. 598; Greig v. Owyhee 
Irroy Dist.) 202 “Bw 12222102. OrarZ Gor 
Hanley Co. v. Harney Valley Irr. 
Dist:,) 180° P1724, 182 P2559 o3nOr 
78; Herrett v. Warmsprings Irr. 
Dist., 168 P: 609; 86 Or. 343: 

[a] Petitions held sufficient.— 


Davy v. McNeill, 240 P. 482, 31 N.M. 
7; William Hanley Co. v. Harney Val- 
leyiIrr., Dist. Nos 4180) Py 724, tseee 
559, 93 Or. 78;  Herrett v. Warm- 
Spey Irr. Dist., 168 P. 609, 86 Or. 

[b] Petition signed by brothers.— 
Where a petition to create an irriga- 
tion district gives the names of in- 
dividuals and corporations as owners, 
and also “Garnett Bros.,” the court, in 
determining the number of owners, 
must give the ordinary meaning to 
the quoted words, so that they include 
at least two persons, in determining 
the number of owners within the dis- 
trict. In re Gallatin Irrigation Dist., 
140 P. 92, 48 Mont. 605. 


72. Greig v. Owyhee Irr. Dist., 202 
P. 222, 102 Or. 265; William Hanley 
Co. v. Harney Valley Irr. Dist. No. 
VASO) Py 7241829559) 19m Onreise 


73. In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 598. 


74 Sleeper v. Board of Sup’rs of 
ye County, 214 P. 292, 60 Cal.App. 


For later cases, developments and changes in the law see Annotations, same title and sectign number. 
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to exercise their discretion in establishing the bounda- 
ries of the proposed district.7° Under a statute 
requiring that “the petition shall state the proposed 
means of water supply,” a mere designation of the 
lake, stream, or body of water by its usual name 


has been held to be sufficient.*® 


Date of filing. In at least one jurisdiction it has 
been held that the petition need not be filed in the 
county court before the day it is presented for ac- 
tion.** 


[§ 866] (b) Petitioners. 
thorize the initiatory proposal for organization of 
the district to be made by such persons as it sees 
fit.78 Under statutes making holders of title or evi- 
dence of title to land within the district qualified 
petitioners, it has been held that holders of small 
residence lots in towns and villages,7® a wife, by 
virtue of her interest in community property,®° hold- 
ers of certificates of purchase from the state,$? and 
a homestead entryman prior to the making of final 
proof,’? are not such landowners within the spirit of 
the act as to qualify them to be signers of the peti- 
tion. In the absence of a statutory disqualification 
a person with a special interest may sign the peti- 
tion.s* Under a statute permitting entrymen on 
lands under federal or state statutes to be competent 
to sign the petition, entrymen holding such receipts 
may be counted in computing the requisite number 
of signers.°4 The signature of a duly authorized 
attorney in fact to the petition will bind the princei- 
pal as fully as though he had personally signed the 
petition.*®> In the absence of a statutory provision 
to the contrary, a guardian or administrator need 
not get authority from the probate court to sign the 
petition.*° 
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number of petitioners must have signed the petition 
before the district may be organized.** Under a 
statute providing that fifty or a majority of hold- 
ers of title of land susceptible of one mode of ir- 
rigation from a common source, and by the same 
system of works, may propose the organization of 
an irrigation district it has been held that fifty 
freeholders, although they are a minority of free- 
holders in the district,8* or less than fifty free- 
holders, if they are a majority of the freeholders in 
the district,’® are all that are required to sign the 
petition for organization. 


Fraud. Fraud in the obtaining of the requisite 
number of signatures to the petition has been held 
not to render the organization void, but merely void- 
able,®° and persons dealing with the district after 
the organization was completed and perfected upon 
the face of the record would not be presumed to 
know of the fraud®! and, if ignorant thereof, would 
be protected against it.°* Where the signers of the 
petition were made freeholders temporarily and nomi- 
nally only by a conveyance to them of undivided in- 
terests of land in the district upon condition that 
they were to take the deeds, sign and present the 
petition, and reconvey to the grantor after the or- 
ganization was effected, has been held to be fraud 
in the organization of the district.°? 


[§ 867] (c) Description of District. Ordinarily 
the statutes provide that the petition must contain 
a description of the proposed improvement.®* The 
description must be sufficiently definite and certain 
to enable the land to be identified or to furnish the 
means of identifying the land under the maxim 
that “that is certain which may be rendered cer- 


Number of petitioners. 


75. Sleeper v. Board of Sup’rs of 
Lake County, supra. 


76. State v. Weber County Irr. 
Dist.,°218 P: 732, 627) Utah 209. 

[a] MTlustration. — A petition for 
the organization of an irrigation dis- 
trict stating that ‘‘the proposed means 
of water supply is the Weber, Ogden, 
Bear, and Provo rivers, as well as all 
waters that may be developed, saved, 
or produced by the draining of land, 
or by other means within said dis- 
trict,” is sufficient to give the board of 
county commissioners jurisdiction of 
the proceedings for the organization 
of the district under a statute, requir- 
ing the petition to state the “proposed 
means of water supply.’ State v. 
Weber County Irr. Dist., 218 P. 732, 
62 Utah 209. 

77. Greig v. Owyhee Irr. Dist., 202 
Pyj222,'102 Or. 265. 

78. Imperial Water Co. No. 1 v. 
Board of Sup’rs of Imperial County, 
120 P. 780, 162 Cal. 14. 


79, In re. Central Irr. Dist., 49 P: 
354, 117 Cal. 382. See Imperial Wa- 
ter Co. No. 1 ¥ Board of Sup’rs, of 
Imperial:County, 120 P. 780, 162 Cal. 
14 (wherein it was held that, ex- 
eluding owners of town lots, there 
were still sufficient signers of the 
petition). 

Right of such holders to be voters 
ir. district elections see infra § 894 
text and note 34. 


80. Fallbrook Irr. Dist. v. Abila, 39 
P. 794, 106 Cal. 355. 


81. Fallbrook Irr. 
gupra. 


Dist. v. Abila, 


tain.”?> 


The required statutory 


82. In re Gallatin Irrigation Dist., 
140 P. 92, 48 Mont. 605. 


83. O’Neill v. Yellowstone 
Dist., 121 P. 283, 44 Mont. 492. 

[a] Thus the fact that some of the 
requisite signers were owners of a 
private irrigation company which 
they proposed to sell to the district 
did not disqualify them as signers of 
the netition. O’Neill v. Yellowstone 
Irr. Dist., 121 P. 283, 44 Mont. 492. 


84. Gem Irr. Dist. v. Johnson, 109 
P. 845, 18 Idaho 386. 

fa] In Oregon (1) while it has 
been held, under Lord lL. § 6188, as 
amended by Gen. L. p 195 c 189, that 
a bona fide claimant to an uncomplet- 
ed title under the public land laws of 
the United States was incompetent to 
sign the petition (Herrett v. Warm- 
springs irr. Dist., 168 P.: 609. 86 Or. 
343), (2) it has also been held, under 
L. § 7333, authorizing entrymen upon 
public lands of the United States to 
petition for the organization of an ir- 
rigation district that it was not a 
prerequisite to the qualification of 
such entrymen as petitioners that all 
the requirements of U. S. Comp. St. §§ 
4695a—4695h shall have been complied 
with until the organization of the 
district has been fully completed (In 
re Harper Irr. Dist., 216 P. 1020, 108 
Or. 598); (3) but the term “entry- 
man” dees not include the heirs of 
an entryman who dies prior to com- 
pleting his entry by final proof, and 
such heirs are not qualified petition- 
ers (In re Harper Irr. Dist., supra). 


85. Black Canyon Irr. Dist. v. Mar- 
ple, 112 P. 766, 19 Idaho 176. 


Irn 


Descriptions by the legal subdivisions of 


86. In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 598. 


[a] Under statute authorizing a 
guardian, administrator, or executor 
to petition or vote for the organiza- 
tion of an irrigation district, where 
the owner in fee is not otherwise en- 
titled to vote, does not authorize the 
administrator of a deceased entryman 
or the guardian of the heirs of such 
entryman under the United States 
Desert Land Laws to sign a petition 
for the district, since the wards or 
minor heirs of the estate do not own 
the land in fee. In re Harper Irr. 
Dist., 216 P. 1020, 108 Or. 598. 

87. Eames v. Board of Com’rs of 
oe County, 199 P. 970, 58 Utah 

88. Rothchild Bros. vy. Rollinger, 73 
P. 367, 32, Wash. 307. 

89. Rothchild Bros. v. Rollinger, 
supra. 


90. Fogg v. Perris Irr. Dist., 97 P. 
316, 154 Cal. 209. 


91. Fogg v. Perris Irr. Dist., supra. 
$2. Fogg v. Perris Irr. Dist., supra. 
93. Fogg v. Perris Irr. Dist., supra. 


94. See statutory provisions. 

[a] Description held sufficient.— 
Miller & Lux Y., Secara, 227 Bal Tieeag93 
Cal. 755; Bliss vy. Hamilton, 152 P. 
S005 deOaly das. 


95. Hamilton v. Rudeen, 224 P. 92 
112 Or. 268. : 


{a} Description held sufficient.— 
A description in a petition for the or- 
ganization of a water district which 
started at a definite, fixed, and estab- 
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the United States government survey,®°® and de- 
scriptions which would be good in a deed,®* or which 
would be sufficient in an act of the legislature creat- 
ing a political district or a municipal corporation,°* 
have been held to be sufficient. If the course of a 
boundary is given, it is not necessary that such 
course shall have been actually surveyed upon the 
eround before the boundary, can be said to be par- 
ticularly deseribed.®® A reference to an official map, 
or to a landmark designated upon such map, is as 
definite as would be a reference to the landmark it- 
self,! and if the landmarks called for in the peti- 
tion can be found on the ground the description is 
suffieiently definite.? 


[§ 868] (d) Withdrawal of Petitioners. Peti- 
tioners for the organization of an irrigation district 
may effectively withdraw from the petition at any 
time prior to the presentation of the petition to the 
petitioned body on the date fixed in the notice for 
such presentation,® with the result that at the time 
of such presentation they can no longer be consider- 
ed by the board as petitioners.* 


[§ 869] (3) Bond. Under some statutes the peti- 
tion must be accompanied by a bond conditioned to 
pay all costs if the organization is not completed.® 
As long as the sureties are worth the sum in which 
the bond is conditioned, the bond is sufficient,® and 
the fact that the sureties were also signers of the 
petition kas been held immaterial.? Under a stat- 
ute requiring the bond to be conditioned to pay in a 
certain contingency, it has been held that a bond 
conditioned to pay in any event was sufficient.2 A 
bond reciting that certain persons, including some 
persons not signers of the petition presented, propos- 
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ed to present a petition, accompanied in part by 
the petition, and no other petition was presented, has 
been held to identify the petition sufficiently.® 
Where the bond must be filed with the petition, a 
bond filed eight days after the petition has been held 
sufficiently within the spirit of the statute when the 
date for hearing had been postponed due to a faulty 
notice.!° Where it is evident that the parties in- 
tended to make a statutory bond, a repugnant con- 
dition caused by a clerical error does not vitiate the 
bond.11 


Determination of sufficiency. The tribunal author- 
ized to receive a petition to organize an irrigation 
district has been held to be the sole judge of the 
sufficiency of the bond,!? and, where an informal 
bond presented with the petition for organization 
of an irrigation district is not invalid and binds 
those who signed it, the determination of its suffi- 
ciency by the board of supervisors is conclusive.t? 


Bond not jurisdictional. Under a statutory pro- 
vision that the court should disregard any error, ir- 
regularity, or omission in the organization of the 
district which did not affect the substantial rights 
of the parties, it has been held that a failure to file 
the required bond is not a jurisdictional defect.!4 
Also it has been held that the bond is designed as se- 
curity for costs only, and as such it is not a juris- 
dictional prerequisite.1® 


[§ 870] (4) Notice. Under most statutes a no- 
tice must be given in a prescribed manner contain- 
ing the time of the meeting of the tribunal which is 
to determine the advisability of organizing the ir- 


lished point and followed the exteriorr—A. petition for organization of aJ|petition to establish an irrigation dis- 


boundaries of the proposed district, 


reclamation district 


sufficiently de-| trict providing, “now therefore, if the 


each course and distance around the 
entire district being stated, was suffi- 
ciently definite and certain. Hamil- 
ton v. Rudeen, 224 P. 92, 112 Or. 268. 

96. Board of Directors of the Pay- 
ette-Oregon Slope Irr. Dist. v. Peter- 
son, 128 P. 837, 64 Or. 46 [mod on oth- 
er grounds 129 P. 123, 64 Or. 46]. 

97. Central Irr. Dist. v. De Lappe, 
21 P. 825, 79 Cal. 351; Baker v. Cen- 
tral Irr. Dist., 140 N.W. 765, 93 Neb. 
460; Davy v. McNeill, 240 P. 482, 31 
N.M. 7; Hamilton v. Rudeen, 224 P. 
02) 12 -Or268. 

{a] Description held insufficient.— 
In the petition for the organization 
of an irrigation district, a call in one 
of the main lines or courses “from a 
point on the section line, about 800 
feet east of the southwest corner of 
section 10, township 21, range 54, 
thence in a northeasterly direction to 
the east line of section 10,’’ was in- 
sufficient. Baker v. Central Irr. Dist., 
140 N.W. 765, 98 Neb. 460. 


98. In re Bonds of Madera Irr. 
Dist., 28 P. 272, 92 Cal. 296, 27 Am.S.R. 
106, 14 L.R.A. 755; Oregon Short Line 
R. Co. v. Pioneer Irr. Dist., 102 P. 904, 
16 Idaho 578. 

Description. of territorial extent of 
municipal corporation see Municipal 
Corporations § 61. 

99. In re Bonds of Madera Irr. 
Dist., 28 P. 272, 92 Cal. 296, 27 Am.S.R. 
106, 14 L.R.A. 755. 

1. In re Bonds of Madera Irr. Dist., 
sutra; In re Peshastin Irr. Dist., 200 
P. 88, 116 Wash. 440. 

[a] Reference to unrecorded map. 


scribed the land when it referred to 
a well-known ranch and to a map, al- 
though the latter was not shown to 
have been recorded. Metcalfe v. Mer- 
ritt, 111 P. 505, 14 Cal.App. 244. 


[b] Acreage of lots in a town in- 
volved in a reclamation project is 
sufficiently shown by a map, where 
the map shows the scale upon which 
it was drawn, and by simple calcula- 
tion the quantity of ground contained 
in each lot can be readily ascertained. 
Metcalfe v. Merritt, 111 P. 505, 14 Cal. 
App. 244, 


2. Cullen v. Glendora Water Co., 39 
PAT69, Ldsia@al? 503; 

3. McAulay v. Board of Sup’rs of 
ED County) 174 PP: 30, ATs" Calt 

4, McAulay vy. Board of Sup’rs of 
Merced County, supra. 

5. See statutory provisions. 

[a] Bonds held sufficient.—Greig 
v. Owyhee Irr. Dist., 202 P. 222, 102 
Or. 265. 

6. Greig v. Owyhee Irr. Dist., su- 
pra. 

Ta IGrelsaihy: 
supra. 

8 Central Irr. Dist. v. De Lappe, 21 
Wefan yrAlayy arto) KOZ lsc) ay le 

9, Central Irr. Dist. v. De Lappe, 
supra. 

1G. Bliss v. Hamilton, 152 P. 303, 
LTA Cal® 123. 


11. Davy v. McNeill, 240 P. 482, 
SIN lente 


[a] Thus a bond filed with the 


Owyhee Irr. Dist., 


principal does not pay,” ete., all costs 
incurred, will be held to be binding, 
regardless of the fact that the word 
“not” was clearly a clerical error, the 
parties being bound by ‘the evident 
intention to make a statutory bond. 
ne v. McNeill, 240 P. 482, 31 N. 


12. In re Bonds of Madera Irr. 
Dist., 28 P.272, 92'Cal.’296,/27 Am.S.R: 
106, 14 L.RJAY 755: 


is. In re: Bonds of Madera Irr. 
Dist., supra. 

14. O'Neill v. Yellowstone Irr. 
Dist., 121 P. 288, 289, 44 Mont. 492. 

15. O’Neill v. Yellowstone Irr. 


Dist., supra. 


“Phe bond is designed as security 
for costs only, and not to secure a 
party against loss by reason of a 
deprivation of some right or the im- 
position of some burden or restriction 
at the commencement of the proceed- 
ings and in advance of a trial and 
judgment. In such cases the giving 
of a bond is a jurisdictional pre- 
requisite which must be observed be- 
fore process issues. A cost bond has 
nothing to do with the merits of a 
case and is wholly collateral to them. 
Its purpose is to obligate the peti- 
tioners to pay the cost of the pro- 
ceedings in case the organization of 
the district is not effected. There- 
fore, a defective bond may be amend- 
ed; or, in case there is a failure to 
give any bond, the jurisdiction of the 
court or body conducting the proceed- 
ings is in no wise affected.” O’Neill 
v. Yellowstone Irr. Dist., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rigation district.1* This giving of notice is a juris- 
dictional requirement.'*? A failure to have the re- 
quired number of days between the last publication 
of notice and the hearing renders the court without 
jurisdiction to enter a decree binding upon the land- 
owners not appearing,‘® but the court can determine 
the legality of the district as against the objec- 
tions of a landowner who appeared and answered.?® 
There is no legal objection to embodying the notice 
and petition in one document and using it for each 
purpose successively.*° <A failure of the notice to 
state whether the hearing was to be held at a regu- 
lar or special meeting of the board of supervisors, 
if otherwise proper, is immaterial.?4 The fact that 
the landowner was ignorant ef the statutory provi- 
sions has been held not to release him from the bind- 
ing effect of a notice given in conformity with the 
statute.*? 


Description of district. The notice need not de- 
seribe the different tracts or legal subdivisions with- 
in the boundaries of the proposed district.2% A no- 
tice which deseribed the section, township, and: range 
of a point in the boundary line of the district by 
numbers, without using the words “section,” “town- 
ship,” and “range” has been held sufficient.?4 


Publication as notice. The following of the statu- 
tory method of constructive notice is sufficient to give 
all interested their day in court,?° and under a stat- 
ute not requiring personal service of notice such 
service is unnecessary.?® It is unnecessary that 
the notice be addressed to anyone, if it is published 


16. See statutory provisions. ais 


[a] Notices held sufficient.—Im- 
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in connection with the petition which describes the 
lands fully.2* Under a statute requiring a publica- 
tion of the petition once a week for two “successive” 
calendar weeks, two publications one week apart 
have been held sufficient.?§ 


Who must sign notice. The statutes usually pro- 
vide who must sign the notice.?® In the absence of 
statutory authority a notice signed only by the clerk 
of the county court is insufficient.2% It is not ma- 
terial in what part. of the notice it appears that the 
signers signed in their official capacities.21 A no- 
tice of hearing signed by the petitioners has been 
held sufficient.®? 


[§ 871] (5) Protests. Under a statutory provi- 
sion that protests to the proposed irrigation district 
must be filed within a certain time before the hear- 
ing, it has been held that protests not filed within 
the required time need not be considered.?? 


[§ 872] (6) Engineer’s Report. Under some stat- 
utes the state engineer is to make a survey of the 
feasibility of the proposed district and is to report 
his findings to the board of supervisors, after the 
receipt of which they are to hold a hearing.*4 The 
hearing on the report of the state engineer is not a 
jurisdictional matter.*® Under a statute requiring 
the state engineer to make a water survey and water 
allotment it has been held that the fact that the sur- 
vey was imperfect and insufficient in certain par- 
ticulars did not defeat the jurisdiction of the board 
or invalidate the organization of the district.?6 


In re Board of Directors of]a signature could not be cured by 
Wenatchee Reclamation Dist., 157 P. 


proof of actual knowledge on the part 


perial Water Co. No. 1 v. Board of 
Sup’rs of Imperial County, 120 P. 780, 
162 Cal. 14; Ells v. Board of Sup’rs 
of San Diego County, 176 P. 709, 39 
Cal.App. 480; Parry v. Bonneville 
irr. Dist., 263 P..751,.71 Utah 202 (al- 
though stating that no water had been 
allotted). 

[b] Committee appointed by peti- 
tion.— Under a statute requiring the 
publication of a petition together with 
a notice signed by the committee of 
petitioners selected by the petition for 
that purpose, where the petition ap- 
pointed no committee to give this no- 
tice it will be inferred that the com- 
mittee was selected to give the notice 


as it is unreasonable to suppose that, 


it was authorized to make an insuffi- 
cient publication. Lockard v. People, 
205 P. 944, 71 Colo. 213. 


17. Scilley v. Red Lodge-Rosebud 
frr, Dist, 272. 543,_83 Mont. 282; 
Board of Directors of Medford Irr. 
Misteave Pell) 190, By 95%, 96 Or 649% 
William Hanley Co. v. Harney Valley 
Irr. Dist. No. 1, 180 P. 724, 182 P. 559, 
93 Or. 78; Parry v. Bonneville Irr. 
Dist., 263 P. 751, 71 Utah 202. 


[a] Mailing notice to nonresident 
landowners. — A statutory require- 
ment that notices be mailed to non- 
resident landowners within the pro- 
posed district is jurisdictional. Scil- 
ley v. Red Lodge-Rosebud Irr, Dist., 
272 P. 548, 83 Mont. 282. 


18. Board of Directors of Medford 
Irr. Dist. v. Hill, 190 P. 957, 96 Or. 
649. 


19. Board of Directors of Medford 
Irr. Dist. v. Hill, supra. 


20. Fogg v. Perris Irr. Dist., 97 P. 
316, 154 Cal. 209; Miller & Lux v. 
Board of Sup’rs of Madera County, 5 
P.(2d) 612, 118 Cal.App. 416. 


} 


38, 91 Wash. 60. 


22. Parry v. Bonneville Irr. Dist., 
263 EN 751, Tl Utah 202? 


23. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., 102 P. 904, 16 Idaho 
578. 


24. Inre Board of Directors of We- 
natchee Reclamation Dist., 157 P. 38, 
91 Wash. 60. 


[a] Thus a boundary described as 
running to the “north line of section 
13-23-19,” “to the quarter corner be- 
tween sections 16 and 21-23-20,” “to 
the S.W. % of sec. 21-23-24,’ and sim- 
ilar descriptions, was sufficient. In 
re Board of Directors of Wenatchee 
Reclamation Dist., 157 P. 38, 91 Wash. 
60. 


25. Fallbrook Irr. Dist. v. Brad- 
ley, 17 S.Ct. 56, 164 U.S. 112, 41 L.Ed. 
369; Modesto Irr. Dist. v. Tregea, 26 
Pe237,-ssucal. 334. Lerror :dism 1S, 


Ot.0 62, 164) Uys: 179, 41 Go.Bd. 396]; 
Smith v. Progressive Irr. Dist., 156 
P. 1138, 28 Idaho 812; MHerrett v. 


Warmsprings Irr. Dist., 168 P. 609, 86 
Or! 343. 

26. In.re Et. Shaw irr. Dist. 261 
P. 962, 81 Mont. 170. 


27. Lockard v. People, 205 P. 944, 
71 Colo. 213. 


28. Scilley v. Red Lodge-Rosebud 
Irr. Dist., 272 P. 548, 88 Mont. 282. 


29. See statutory provisions. 


[a] In California (1) under the act 
of 1887 it was held that it was essen- 
tial to the validity of a notice that it 
should bear upon its face evidence 
that it had been given by the person 
authorized to do so (In re Central Irr. 
Dist. 49 P. 354, 117 Cal. 382), (2) 
which should consist of the signature 
of the officer or other person charged 
with such duty (In re Central Irr. 
Dist., supra), (3) and a lack of such 


of those affected thereby (In re Cen- 
tral-Irr. Dist., supra). (4) But, as 
amended by St. (1911) p 509, a notice 
authorized by the petitioners and pur- 
porting to be signed by some of them 
for all is valid. Imperial Water Co. 
No. 1 v. Board of Sup’rs of Imperial 
County, 120 P. 780, 162 Cal. 14. (5) 
The substantial thing is that such 
notice shall be given as, under the cir- 
cumstances, would have a reasonable 
tendency to apprise the parties inter- 
ested of the nature of the proceedings 
and the time and place of the hearing. 
Imperial Water Co. No. 1 v. Board of 
Sup’rs of Imperial County, supra. (6) 
Proof of publication of the notice and 
petition may be made by an affidavit 
of the publisher of the newspaper in 
which it was made. Imperial Water 
Co. No. 1 v. Board of. Sup’rs of Im- 
perial County, supra. 


30. In re Harper Irr. Dist., 216 P. 
1020, 108 Or, 598. 


31. Lockard vy. People, 205 P. 944, 
71 Colo. 213. 


32. Greig vy. Owyhee Irr. Dist., 202 
P. 222, 102 Or. 265. 


33. Bliss v. Hamilton, 152 P. 303, 
Loh Cane 23: 


34. See statutory provisions. 


35. Rich v. Connelly, 199 P. 540, 52 
Cal.App. 556. 


36. Argyle v. Bonneville Irr. Dist., 
280 P. 722, 74 Utah 480; State v. Web- 
er, County, irr, DiIst., (2bs" Pas ocmoe 
Utah 209. 


[a] Reason for rule.—‘“After ju- 
risdiction is once acquired by the 
board of county commissioners in the 
formation of the district, irregulari- 
ties or deficiencies thereafter may be 
cured by appropriate action.” Ar- 
gyle v. Bonneville Irr. Dist., 280 P. 
722, 727, 74 Utah 480. 
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[§ 873] (7) Hearing—(a) In General. Several 
statutes provide that there shall be a hearing on the 
formation of the proposed irrigation distriet,?7 which 
affords due process of law to the property owner 
on the question of whether or not his property should 
be included in the district.2* The same technical 
precision that should be observed in a regular law 
action is not required in a hearing for the organiza- 
tion of an irrigation district.?® The hearing may be 
continued.*® <A statutory provision that the hear- 
ing be set not less than a certain number of days 
from the making of the order for hearing has been 
declared to be mandatory,*! but a provision that the 
hearing be set within a certain time has been held 
to be merely directory.4?, The tribunal conducting 
the hearing must acquire jurisdiction of the subject 
matter and of the parties before it can order a dis- 
trict created.4? The report of the state engineer 
upon the feasibility of the project,** the certificate 
of acknowledgment,*® or the affidavit of the petition- 
er,*® may be considered by the tribunal conducting 
the hearing in reaching its conclusion upon juris- 
dictional facts, as before it is authorized to grant 
such a petition satisfactory proofs must be pre- 
sented showing a reasonably definite plan of an ir- 
rigation works*’ which is feasible and practical 
from an engineering view,*® together with the source 
of an adequate water supply therefor, available to, 
and obtainable by, the district when organized.*® 
Upon requests to exclude land included within the 
proposed district, an issue is raised which requires 
proof of the actual conditions existing before the 


[b],. Failure to describe by metes 
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42. Bliss v. Hamilton, supra. 
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tribunal ean determine whether the land should be 
excluded.°® The organization of an irrigation dis- 
trict is not “county business” within a. constitution- 
al provision requiring the county commissioners to 
sit with the county judge in the transaction of county 
business.°? 

[§ 874] (b) Orders. Under some statutes the 
body conducting the hearing is given the power 
to make an order allowing the petition and to eall 
an election of the landowners of the district on 
the question of its establishment.°? The order should 
state all the facts found or determined,®* and should 
not be uncertain;°* but superfluity in the order does 
not vitiate it.5> The legislature has the power to 
declare that the order of the county court should 
be conclusive of the facts found.®® The order need 
not set out specifically within itself the boundaries 
of the district as this may be done by reference to 
the petition.°* The order for allowing the petition 
for organization, establishing the boundaries, and 
naming the district need not be made separate from 
the order calling the election.°® A person against 
whom an order is entered by default must move to 
set it aside at the earliest practicable moment.>® 


{§ 875] (c) Persons Entitled To Attack District. 
The question of the validity of the organization of 
the district can be raised only by those directly in- 
terested in, and affected by, the provisions of such 
plans.°° A person not interested in land lying out- 
side the original boundaries of a proposed irriga- 
tion district, but included by the board of supervisors 


253]; Bettilyon Home Builders v. 
Bonneville Irr. Dist., 260 P. 269, 70 


and bounds.—A failure of the state 
engineer to make particular descrip- 
tions in his report of each forty-acre 
tract by metes and bounds does not 
defeat the jurisdiction of the board of 
county commissioners. Argyle v. 
Bonneville Irr. Dist., 280 P. 722, 74 
Utah 480. 

37. See statutory provisions. 

[a] Hearing held to be properly 
called.—Black Canyon Irr. Dist. v. 
Marple, 112 P. 766, 19 Idaho 176. 

[b] Board held to have found pe- 
tition sufficient.—Brown v. Electrical 
Dist. No. 2, Pinal County, 223 P. 1068, 
26 Ariz. 181. 

38. Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 


Necessity for hearing as due proc- 
ess of law see supra § 863 text and 
note 49. 

39. William Hanley Co. v. Harney 
Valley Irr. Dist. No. 1, 180 P. 724, 182 
P. 559, 93 Or. 78. 


40. Central Irr. Dist. v. De Lappe, 
21 P. 825, 79 Cal. 351; In re East 
Bench Irr. Dist., 224 P. 859, 70 Mont. 
186. 

{a] Error within jurisdiction.— 
Where hearing of a petition to estab- 
lish an irrigation district was ad- 
journed until May 5, at 2 P. M. if it 
was error to take up the case at 10 
A. M. and then adjourn to May 8, it 
was error within jurisdiction, and a 
landowner who did not appear either 
upon the original return day or at 
any time to which adjournment was 
taken could not complain thereof. In 
re East Bench Irr. Dist., 224 P. 859, 
70 Mont. 186. 

41. Bliss v.. Hamilton, 152 -P. 303, 
306; 171 Cale 123°: 


“Tt would not be in accordance with 
reason to hold that it was contem- 
plated by the framers of the act that 
the proceedings should absolutely die 
because of the fact that the board had 
neglected to make an order for the 
hearing of the petition at such time 
as to make it possible to have the 
hearing within 30 days of the ‘date 
of the presentation of the petition.” 
Bliss v. Hamilton, supra. 

43. In re Gallatin Irrigation Dist., 
140 P. 92, 48 Mont. 605; In re Harp- 
er Irr. Dist., 216 P. 1020, 108 Or. 598. 


44. Miller & Lux y. Board of 
Sup’rs of Madera County, 208 P. 304, 
U89 Cals 254. 


45. Miller & Lux v. Board of 
Sup’rs of Madera County, supra. 
46. Miller & Lux vy. Board of 


Sup’rs of Madera County, supra. 


47. In re Harper Irr. Dist., 216 P. 
1020, 108 Or, 598. 


48. In re Warper Irr. Dist., supra. 
49. In re Harper Irr. Dist., supra. 
50. William Hanley Co. v. Harney 


Vahey, Irrs DistyNow dl, 180, Pit 24, 
Le2 PD DUO oU Om LoT 


51. Harney Valley Irr.. Dist. v. 
Weittenhiller, 198 P. 1098, 101 Or. 1. 


52. See statutory provisions. 


[a] Order held sufficient.—Greig v. 
Ouryage irr Dist. 202 se 222. 102 Or: 
265. 


53. William Hanley Co. v. Harney 
Valle ya Aria Dist NOnweL akc On eee. 
US 2m 59-98. Omi ss 


54. Walden vy. Bitter Root Irr. 
Dist.; 217 P. 646; 68. Monts 2813 - Trim* 
mier y. Carlton, 296 S.W. 1070, 116 
Tex. 572 [aff (Civ.App.) 264 S.wWw. 


Utah 328. 


_ [a] Evidence held to warrant find. 
ing that the boundaries of a proposed 
reclamation district were too indefi- 
nite. Trimmier v. Carlton, 296 S.W. 
1070, 116 Tex. 572 [aff (Civ.App.) 264 
S.W. 253]. 


[b] Order held not to be uncertain. 
—A. sentence in an order establishing 
an irrigation district reading “that 
the lands included in the original peti- 
tion, less a deduction of 7% per cent., 
agreed to be not benefited by irriga- 
tion, shall be included in the district’ 
was held not to cast uncertainty into 
the order, in view of language pre- 
ceding and following the quoted sen- 
tence. Walden y. Bitter Root. Irr. 
Dist., 217 P. 646, 68 Mont. 281. 


55. Walden y. Bitter Root Irr. 
Dist., supra. 


56. Links v. Anderson, 168 P. 605, 
1182, 86 Or. 508. 

57. Davy v. McNeill, 240 P. 482, 
31 N.M. 7. 

58. Davy v. MeNeill, supra. 

59. In re Hast Bench Irr. Dist., 
224 P. 859, 70 Mont. 186. 

[a] Thus, where a landowner be-~ 


came aware of the creation of an ir- 
rigation district in November, and 
made no move to be allowed to appear 
and answer until the March follow- 
ing, an order denying a motion to. 
reopen the proceedings creating the 
district, and to permit the landowner 
to file an answer contesting the peti- 
tion, was held not to be an abuse of 
discretion. In re’ Hast Bench Irr. 
Dist., 224 P. 859, 70 Mont. 186. 


60. Reclamation Dist. No. 108 v. 
Ash, 208 P. 394, 58 Cal.App. 238. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 875-878] 


in the district, may not attack the validity of the 
district because it ineludes such land,** particularly 
where the land is an insignificant part of the dis- 
trict: 


[§ 876] (d) Expenses Incident to Organization. 
In the absence of express statutory authorization, an 
irrigation district is not lable for, legal services 
rendered to procure its organization.°® Under a 
statute permitting the distriet to become indebted 
not to exceed a certain sum for preliminary expenses, 
and providing that all preliminary indebtedness in 
excess of that sum should be void, it has been held 
that warrants for salaries of the regular officers 
of the district must be deducted in determining 
whether outstanding unpaid warrants exceed the 
limitation permitted,®°4 and that, taking the war- 
rants in the order in which the obligations were in- 
eurred, every warrant which carried the aggregate 
sum beyond the limitation is void,®® as 1s also every 
warrant issued after the aggregate sum of valid 
warrants had equalled the limitation. The ob- 
jectors to the creation of an irrigation district are 
entitled, on the dismissal of the petition for want 
of a requisite number of qualified signers, to recover 
as costs fees of witnesses to testify to facts on the 
merits, although they were not subpened, sworn, or 
examined.®? 


Who may raise question. A taxpayer and resi- 
dent of the district may sue to restrain an expendi- 
ture of the district funds, in payment of organiza- 
tion expenses, which is not sanctioned by law.*® 


[§ 877] (8) Submission to Voters of District. 
Under some statutes the question of organizing the 
district is submitted to a vote of the people within 
the territory proposed to be ineluded,®® of which 
notice must be published in compliance with the di- 
rections of the statute.*° The clerk, under direction 
of the court, has been held to be the proper person 
to sign the notice of election." <A notice posted in 
conformity with the statute is sufficient.72 Under a 
statute requiring that the notice shall describe the 
boundaries of the district, it has been held ‘that a 
notice which exempted a different tract of land from 
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that deseribed in the original petition and final order 
was not fatally defective,7* particularly where the 
area involved was almost negligible in comparison 
to the area of the district.7* Under a statute pro- 
viding that publication of notice may be made in 
any newspaper of general circulation in the county, 
a publication in a newspaper of general circulation 
very near the proposed distriet has been held suffi- 
cient, although such newspaper was not the one 
designated generally by the county commissioners as 
the official newspaper of the county.’® It is not 
necessary that the court state the facts from which 
it derives its authority in an order calling an elec- 
tion.7® A failure to recite in the order calling an 
election that the persons designated as judges and 
clerks of the election were qualified voters of the 
district has been held to constitute a mere irregu- 
larity not invalidating the election.*7 The fact that 
the tribunal conducting the organization proceedings 
did not declare the district duly organized on the 
day that the vote for organization of the district 
was taken has been held not to affect the order de- 
claring the organization of the district.7® 


Election contests. In contesting an election it is 
necessary to plead and prove the ground of disqual- 
ification of votes,*® and that such votes were cast 
adverse to the contesting parties.°° Where the elec- 
tion is contested, and not the canvass of election, 
the failure of the election board to make certificates 
of canvass has been held not to be before the court.®! 


[§ 878] (9) Lands Included—(a) In General. 
Under a statute providing that the district shall - 
include lands which in their natural state are sus- 
ceptible of one mode of irrigation, from a common 
source, and by the same system of works, and that 
they must be of such a character that they will be 
benefited by irrigation by the system to be adopted, 
and providing that lands already irrigated or entitled 
to irrigation from some other source should be ex- 
eluded, it has been held that the benefit to the land 
must be substantial®? and not limited to the creation 
of an opportunity thereafter to use the land for a 
new kind of crop, while not substantially benefiting 
it for the cultivation of a crop already produced 


61. 
Board 
£20) PR: 


62. Imperial 


Imperial Water Co. No. 1 v. 
of Sup’rs of Imperial County, 
780, 162 Cal. 14. 


Water Co. No. 1 v. 


Board of Sup’rs of Imperial County, 
supra. 
63. Biggart v. Lewis, 192 P. 4387, 


183 Cal. 660. 


{a] Particular statutes construed. 
—(1) A statutory provision that the 
petition shall contain an “estimate of 
the costs of the proposed improve- 
ments and of the incidental expenses 
in connection therewith” does not em- 
power the board to contract and pay 
for legal or other services rendered 
the freeholders of the proposed dis- 
trict in the preparation and procure- 
ment of the petition for the ultimate 
creation of the district, or to author- 
ize the board to pay for legal or other 
services rendered to the freeholders 
in the preliminary promotion of the 
district. Biggart v. Lewis, 192 P. 437, 
183 Cal. 660. (2) A statutory provi- 
sion that a bond is to be furnished by 
the petitioners to pay the cost of 
forming the district in case its forma- 
tion is not effected does not authorize 
the district after organization to pay 


the legal expenses incurred in its or- 
ganization. Biggart v. Lewis, supra, 

64. Wilbur v. Board of Directors 
of Tia Juana River Irr. Dist., 271 P. 
514, 94 Cal.App. 511. 


65. Wilbur v. Board of Directors 
of Tia Juana River‘Irr. Dist., supra. 
66. Wilbur v. Board of Directors 


of Tia Juana River Irr. Dist., supra. 


67. In re Gallatin Irrigation Dist., 
140 P. 92, 48 Mont. 605. 
68. Biggart v. Lewis, 192 P. 437, 


183 Cal. 660. 

69. See statutory provisions. 

[a] Canvass of votes held proper. 
—Petition of Board of Directors of 
North Unit Irr. Dist., 178 P. 186, 91 
Or. 33. 


70. Central Irr. Dist. v. De Lappe, 
2A, PARED TOM Cal? 3.615 

[a] Notice held sufficient.—Barber 
VUGallowaye, oles 34) Lor Galea 
Links v. Anderson, 168 P. 605, 1182, 
86 Or. 508. 

71. Greig v. Owyhee Irr. Dist., 202 
P2222, 102 Or. 265. 

72. Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 


73. In re Board of Directors of 
Wenatchee Reclamation Dist., 157 P. 
38, 91 Wash. 60. 


74 In re Board of Directors of 
Wenatchee Reclamation Dist., supra. 


75. In re Peshastin Irr. Dist., 200 
P. 88, 116 Wash. 440. 


76. Greig v. Owyhee Irr. Dist., 202 
P. 222, 102 Or. 265. 


77. Greig v. Owyhee Irr. Dist., su- 
pra. : 
78. Progressive Irr. Dist. v. Ander- 


son, 114 P. 16, 19 Idaho 504. 


79. Links v. Anderson, 168 P. 605, 
1182, 86 Or. 508. 

80. Links y. Anderson, supra. 

81. Links vy. Anderson, supra. 

82. Fallbrook Irr. Dist. v. Brad- 


sy 17 S.Ct. 56, 164 U.S. 112, 41 L.Ed. 


fa] In Montana the fundamental 
principle underlying the statute has 
been held to be that only such lands 
as will be specially benefited may be 
included in the district against the 
will of the owner. In re Extension of 
Boundaries of Crow Creek Irr. Dist., 
207 P. 121, 68 Mont. 293. 
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thereon in reasonable quantities without the aid 
The question of whether 
any particular land aN pa thus be benefited has been 
held to be necessarily one of fact,** and objections 
to the inclusion of land must be made at the hearing 
In the absence of an 
abuse of discretion the decision of the tribunal con- 
ducting the hearing as to the inclusion in, 
clusion of, lands from the distriet will not be dis- 
So, where an opportunity has been given 
to be heard before a proper tribunal upon the ques- 
tion of benefits, in the absence of actual fraud and 
bad faith, the decision of such a tribunal is con- 
clusive’’ except as to grounds arising since such 
decision®® and upon matters affecting its jurisdic- 
tion.8® The question of benefits 1s to be determined 
with reference to the natural state and condition 
of the land, and not with reference to the use being 


of artificial irrigation.*® 


afforded for that purpose.*? 


turbed.8° 


83. Fallbreok Irr. Dist. v. Brad- 
ley; 17) SiCt, 56, 164, US, 112, 41 L: 
Ed. 369. 


84. Fallbrook Irr. Dist. v. Bradley, 
supra; Hand vy. El Dorado Irr. Dist., 
206ne. 137,97 Cal-App., 740: 


[a] In Texas the board of water 
engineers has been held authorized to 
determine whether the creation of a 
reclamation. district would be bene- 
ficial and to exclude lands not bene- 
fited. Trimmier v. Carlton, 296 S.W. 
1070, 116 Tex. 572 [aff (Civ.App.) 264 
S.W. 253]. 


85. Tomich v. Union Trust Co., 31 
BR. (2d) 515. 


86. In re Gallatin Irrigation Dist., 
140 P. 92,:-48 Mont. 605; Bleakley v. 
Priest Rapids Irr. Dist., 11 P.(2d) 597, 
168 Wash. 267. 


[a] Evidence held insufficient to 
show that the lands of plaintiff 
should be excluded. Petition of Board 
of Directors of ase Uniteirr Dist, 
178 P. 186, 91 O>. 


Sven. oe ew Inn uDist.prve 
Bradley, 17 S.Ct. 56, 164 U.S. 112, 41 
L.Ed. 369; Tomich y. Union Trust Co., 
31 F. (2d) 515; Herring v. Modesto 
Itt Dist..o9 pe. TOb. 

Cal.—Cullen vy. Glendora Water Co., 
39 P.°769;, 45 BP. 822,°1047, 103 Cal. 1503; 
Modesto Irr. Dist. v. Tregea, 26 P. 
237, 88 Cal. 334 [error dism 17 S.Ct. 
52, 164 U.S. 179, 41 L.Ed. 395]; Cen- 
tral Irr. Dist. v. De Lappe, 21 P. 825, 
COnGalesialisy Jiéc WwW. C.usShull, Ines. 
Merced Irr, Dist., 265 P. 965, 90 Cal. 
App. 270. 


Colo.—Yellow Jacket Irr. 
Pleasant Valley Ranch Co., 
635, 78 Colo. 543. 


Idaho.—Oregon Short Line R. Co. 
Va bioneer irr. Dist. 102. Ps) 90455 16 
Idaho 578; Knowles v. New Sweden 
irr: Dist., 101, P. sly 16 idaho, 217. 


Or.—Smith v. Hurlburt, 217 P. 10938, 
108 Or. 690. 


See Jackson v. Bonneville Irr. Dist., 
243 P. 107, 66 Utah 404 (dictum). 


fa] “The erroneous decision of 
such a question of fact violates no 
[federal] constitutional provision.” 
Fallbrook Irr. Dist. v. Bradley, 17 S. 
Ct. 56, 66, 164 U.S. 112, 41 L.Ed. 369. 


[b] Particular statute construed. 
—A statute providing ‘‘nor shall any 
lands which will not, in the judgment 
of said board, be benefited by irriga- 
tion by said system, or which have a 
sufficient water supply for irrigation 
from any source, be included within 
such district” may not be So construed 
that the phrase “in the judgment of 


HOTS tue 
243 PP, 
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included in the 
or ex- 


traeu.2 
Public lands. 


said board’’ qualifies only that part of 
the sentence which relates to the land 
that will not be benefited by irriga- 
tion, empowering the board to deter- 
mine the status of such lands only, 
but leaving them without power to 
pass upon the status of lands claimed 
by its owners to have a sufficient wa- 
ter supply for irrigation from a 
source other than that of the proposed 
irrigation district. Hanson v: XKitti- 
tas Reclamation Dist., 134 P. 1083, 75 
Wash. 297. 

[ec] Privies.—A decision of the di- 
rectors of the irrigation district, de- 
nying a petition to exclude lands, is 
binding on the parties and their 
pr-vies. Yellow Jacket Irr. Dist. v. 
Pleasant Valley Ranch Co., 243 P. 635, 
78 Colo. 543. 


88. Yellow Jacket Irr. Dist. v. 
Pleasant Valley Ranch Co., supra. 


89. Modesto Irr. Dist. v. Tregea, 26 
P. 237, 88 Cal. 334 [error dism 17 S.Ct. 
52, 164 U.S. 179, 41 L.Ed. 395]. 


[a] Rule applied.—Although the 
county court’s finding that a water 
district has been duly organized and 
incorporated and the entry of such 
finding in the journal is res judicata 
as to every fact necessary to consti- 
tute a valid corporation, including the 
location of the boundaries, and al- 
though persons wishing to contest the 
inclusion of land should appear in the 
county court and do so prior to such 
finding, where landowners appeared 
before the county commissioners and 
objected to the incorporation of the 
district and to the inclusion of their 
lands within the district upon the 
ground that the lands themselves fur- 
nished more water for domestic use 
than was required for that purpose, 
and commenced suits and obtained a 
temporary order restraining the coun- 
ty commissioners from making any 
proclamation, finding, or order to the 
effect that the district had been duly 
organized and incorporated, these pro- 
ceedings in themselves alone are not 
sufficient to constitute an adjudication 
of the matter, and, not being res judi- 
cata of the matters thus alleged, the 
landowners are not barred or con- 
cluded of the right to have these mat- 
ters determined in these suits. Hamil- 
ton v. Rudeen, 224 P. 92, 112 Or. 268. 


[b] Allotment of water to lands 
already supplied.—Where proper no- 
tice was given and a hearing on the 
question of benefits was had, the 
county commissioners were not be- 
yond their jurisdiction in allotting 
water to lands already supplied. 
Jackson v. Bonneville Irr. Dist., 243 P. 
107, 66 Utah 404. 


made of such Jand.®° 
may be included in an irrigation district, if their 
gardens, orchards, and other lands are susceptible 
of irrigation by the system.°+ 

Partial exclusion of tract. 
tion of the tract sought to be exeluded is properly 


[§ 878 


Towns, villages, and even cities 


If a substantial por- 


district, the entire tract must be 


included unless the portion which is not benefited can 
be reasonably defined and segregated from the 


The organization is not necessarily 


invalidated by the fact that public lands are in- 
cluded,®*® or excluded,®* provided all requirements of 
the federal statutes are met,®> and under some stat- 
utes it has been held that land entered under the 
federal land laws may be included in the district.°°® 


Incapability of irrigation. 


Under a statute provid- 


90. Fallbrook Irr. Dist. v. Bradley, 
17 S.Ct) 56,.164,U_S. 112, 41 L.Bd: 369% 
Oregon Short Line R. Co. v. Pioneer 
Irr. Dist., 102 P. 904, 16 Idaho 578: 


[a] Tustration.—The mere fact 
that a railway company for the time 
being is using the lands for right of 
way and depot purposes is no reason 
why the lands in their natural state 
would not be benefited by a system of 
irrigation. Oregon Short Line R. Co. 
v. Pioneer Irr., Dist., 102°P. 904, 16 
Idaho 578. 


91. In re Bonds of Madera Irr. 
Dist.5.428) Px 272, i6tby 92) Cala i 0Guom 
Am.S.R. 106, 14 L.R.A. 755; Modesto 
Irr. Dist. v. Tregea, 26 P. 237, 88 Cal. 
334 [error dism 17 S.Ct. 52, 164 U.S. 
179, 41 L.Ed. 395]; Nampa, etc, Irr: 
Dist. v. Brose, 83 P. 499, 11 Idaho 474. 


[a] Municipal water works.—An 
irrigation district may include within 
its boundaries a previously existing 
municipality and assess for district 
purposes land therein, notwithstand- 
ing a constitutional provision giving 
municipalities 
water works, as the water supply for 
the two corporations are distinct and 
separate purposes. La Mesa Homes 
Co. v. La Mesa, Lemon Grove & Spring 
Raley Lrr;) Dist.,7159! Ps, 5937 LisrGal. 
121. 


92. San Joaquin Agr. Corporation 
v. Board of Sup’rs of Madera County, 
8 P.(2d) 1051, 121 Cal.App. 468; Hand 
Vv. 4! Dorado frr.“Dist.. 276 13 (aoe 
Cal.App. 740; Jo .& W.-C. Shull eines 
v. Merced Irr. Dist., 265 P. 965, 90 Cal. 
App. 270. 


93. Cullen v. Glendora Water Co., 
39 P. 769, 45-P..822,.1047, 113 Cali 503% 


[a] In Utah the organization of an 
irrigation district under the Irriga- 
tion Act was not invalid because land 
purchased from the state of Utah on 
contract without payment of the pur- 
chase price in full was included in 
such district, § 1 providing that pur- 
chasers of state lands within the pro- 
posed district shall be deemed to be 
owners of land within the district for 
purpose of becoming petitioners for 
the organization thereof. Stevens vy. 
Melville, 175 P. 602, 52 Utah 524. 


Liability of public lands for assess- 
ments of district see infra §§ 930, 931. 


94. Stevens v. Melville, 175 P. 602, 
52 Utah 524. 


95. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 37 
Ariz. 580. 


96. Indian Cove Irr. Dist. v. Pri- 


deaux, 136 P. 618, 25 Idaho 112, Ann. 
Cas.1916A 1218. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


authority to operate | 


§ 878] 


ing that in no ease should any land be included in 
a district which cannot, from natural causes, be ir- 
rigated thereby, it has been held that whether a 
particular tract of land, from some natural cause, 
cannot be irrigated is a question which goes to the 
jurisdiction of the tribunal over such tract,®°? and 
may be raised at any time in a proper ease,°® al- 
though the inclusion of such land cannot be raised 
by a collateral attack.°® The fact that there are 
comparatively small knolls or sloughs on a tract of 
land does not necessarily require that the tract be 
excluded. 


Lands already irrigated. Land already irrigated 
by an irrigation company should be excluded.2 A 
statute providing that lands which are already irri- 
gated from another source should be exeluded from 
the district has been held not necessarily to mean 
another system of irrigation works similar to that 
provided by the district,? but also to include irriga- 
tion systems which have their origin in wells. Un- 
der such a statute land should not be excluded from 
the district because of a right to obtain water else- 
where for mining purposes,® nor does the fact that 
the landowner had a plan to acquire independent 
means of irrigation entitle his lands to be excluded 
from the district.® 


Statute withdrawing question of benefit. A stat- 
ute providing that all lands susceptible of irriga- 
tion from the same system of works applicable to 
other lands in such proposed district should be in- 
cluded in the district has been held to withdraw 
from the tribunal hearing the organization proceed- 
ings all jurisdiction to determine whether a particu- 
lar tract of land would be benefited by the con- 
templated improvement,’ and that lands included 
within the district by such tribunal are conclusively 
presumed to be benefited by the improvement,® in 
the absence of a contrary determination obtained 
later upon a petition for the exclusion of particular 
tracts of land by the owners thereof.® 


fa] United States receiver’s receipt | refusing exclusion. 
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Failure to make proper objection. In the absence 
of an agreement not to have the exclusion of plain- 
tiff’s lands determined in such proceedings,*® a land- 
owner who fails to appear before such a tribunal and 
make a showing why his lands should be excluded 
from the district, and who does not appeal in the 
prescribed manner from the order there issued es- 
tablishing the district, is bound by its action in that 
respect.?1 


Application for inclusion. Under a statute provid- 
ing that any person whose lands are susceptible of 
irrigation from the same source shall, upon applica- 
tion, be entitled to have such lands included, it has 
been held that a verbal application is sufficient.*? 
The inclusion of a small tract of land which was 
not included in the petition, or for the inelusion of 
which the owner did not petition, has been held not 
to invalidate the organization.t? 


Legislative inclusion. Where the legislature es- 
tablishes the boundary of the district, it is assumed 
that it took such evidence and made such inquiry as 
was necessary in order to determine whether or not 
the property included by it would be benefited by its’ 
action.14 The mere fact that the finding of a bene- 
fit was made after the boundaries of the irrigation 
district were fixed does not militate against the valid- 
ity of such a finding by the legislature.t° However, 
the inclusion of land in the irrigation district by the 
legislature should not be palpably unjust and ab- 
surd.+® 


Boundaries of divisions in district. Under a stat- 
ute providing that the directors of a district may 
change the boundaries of the divisions of the dis- 
trict when they deem it advisable for the best in- 
terest of the district, provided such changes shall 
be made to keep each division as nearly equal in area 
and population as may be practicable, it has been 
held that the motives of the directors in changing 
the boundaries were immaterial if they had power 


Hand v. El Do-}| 612, 97 N.W. 336, 66 Neb. 458. 


holders.—Land, the title to which was 
evidenced by a United States receiv- 
er’s receipt, was properly included in 
an irrigation district. Carson v. Cud- 
worth, 140 P. 935, 26 Colo.App. 131. 

[b] Patented lands not included in 
a federal reclamation project unit 
may be included in an irrigation dis- 
trict embracing the same land. In re 
Ht eShaw irr, Dist. *2617 Po 9625/81 
Mont. 170. 

97. State v. Several Parcels of 
Land, 114 N.W. 283, 80 Neb. 424. 

98. Sowerwine v. Central Irr. Dist., 
124 N.W. 118, 85 Neb. 687; State v. 
Several Parcels of Land, 114 N.W. 283, 
80 Neb. 424; Andrews v. Lillian Irr. 
Dist., 92 N.W. 612, 97 N.W. 336, 66 
Neb. 458. 

99. Sowerwine v. Central Irr. Dist., 
124 N.W. 118, 85 Neb. 687; State v. 
Several Parcels of Land, 114 N.W. 283, 
80 Neb. 424; Andrews v. Lillian Irr. 
Dist., 92 N.W. 612, 97 N.W. 336, 66 
Neb. 458. 

1. Wight v. McGuigan, 143 N.W. 
232, 94 Neb. 358. 

2 Rathfon Vv. Payette-Oregon 
Slope Irr. Dist., 149 P. 1044, 76 Or. 606. 


g. Harelson v. South San Joaquin 
Irr. Dist., 128 P. 1010, 20 Cal.App. 324. 


{a] Evidence held insufficient to 
warrant interference with an order 


rado Dist., 276 P. 137, 97 Cal.App. 740. 
4 Harelson v. South San Joaquin 
Irr. Dist., 128 P. 1010, 20 Cal.App. 324. 
5. Hand v. El Dorado Irr. Dist., 276 
P. 137, 97 Cal.App. 740. 

6. Hand v. El Dorado Irr. Dist., su- 
pra. 

[a] Ability to dig wells.—Lands 
within an irrigation district are not 
entitled to exclusion for the sole rea- 
son that it is possible for the land- 
owner to dig a well. Bleakley v. 
Priest Rapids Irr. Dist., 11.P.(2d) 597, 
168 Wash. 267. 

7. invre! Harper irr), Dist.) 206 BP; 
1020, 108 Or. 498. 

§. In re Harper Irr. Dist., supra. 

9. In ré Harper Irr. Dist., supra. 

10. Rathfon v. Payette-Oregon 
Slope Irr. Dist., 149 P. 1044, 76 Or. 606. 

11. Colo.—Wilder v. Board of Di- 
rectors of South Side Irrigation Dist., 
135 BP. 461,755 ‘Colo. 363. 

Idaho.—Smith v. Progressive Irr. 
Dist., 156° P. 1138, 28 Idaho . 812; 
Knowles v. New Sweden Irr. Dist., 101 
P. 81, 16 Idaho 217, 235. 

Mont.—In re Ft. Shaw Irr. Dist., 261 
P. 962, 81 Mont. 170. 

Neb.—Sowerwine v. Central Irr. 
Dist., 124 N.W. 118, 85 Neb. 687; An- 
drews v. Lillian Irr. Dist., 92 N.W. 


Tex.—Arneson y. Shary, (Civ. Anp.) 
32 S.W.(2d) 907 [appeal dism 52 S.Ct. 
202, 284 U.S, 592, 76 L.Hd. 510]. 


[a] Equity will not imterpose to 
separate nonirrigable lands from an 
irrigation district, in the absence of a 
showing that plaintiff has sought to 
avail himself of the statutory proce- 
dure for effecting such separation. 
Andrews v. Lillian Irr. Dist., 92 N.W. 
612, 97 N.W. 336, 66 Neb. 458. 


12. Central Irr. Dist. vy. De Lappe, 
21. P. 825,79 Cal! 8511 


13. Imperial Water Co. No. 1 v. 
Board of Sup’rs of Imperial County, 
120 P. 780, 162, Cal.-/14 

14. Miller & Lux v. Board of Sup’rs 
oF Madete County, 208 P. 304, 189 Cal. 


15. Palo Verde Irr. Dist. y. Seeley, 
245 P. 1092, 198 Cal. 477. 


16. Palo Verde Irr. Dist. v. Seeley, 
supra. 
[a] Board of supervisors’ deter- 


mination as to lands benefited by a 
levee district was not conclusive, so 
as to render the legislature’s subse- 
quent finding of benefit to other lands 
in a subsequently organized irriga- 
tion district embracing territory of 
levee district unreasonable. Palo 
Verde Irr. Dist. v. Seeley, 245 P. 1092, 
198 Cal. 477. 
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so to change them,'? and the elements of both area 
and population were to be taken into consideration 
and the question of which element should be con- 
sidered the more important rested in the disere- 
tion given to the directors.1* The courts should sus- 
tain the directors in making a change in boundaries 
unless a plain abuse of discretion appears from the 
records.?® 


Conservancy districts. A statutory provision that 
conservancy districts formed for the protection and 
conservation of property cannot include a certain 
designated area has been held not to prohibit the 
inclusion of part of this area in a conservancy dis- 
trict organized for irrigation only.?° 

Water storage districts. The word “may,” in a 
statute providing that water storage districts “may 
include the major portion of the lands situated with- 
in two or more district agencies of the state,” has 
been construed not to mean “must.’’?+* 


Burden of proof. The owner seeking to have his 
land excluded has the burden of proving the facts 
warranting its exclusion.?? 


[§ 879] (b) Inclusion or Exclusion of Land after 
Organization. A liberal rule of construction should 
be adopted in carrying out the provisions of a stat- 
ute providing for the changing of boundaries of a 
district and the annexation of additional territory,?* 
although jurisdictional requirements must be sub- 
stantially met.24 The fact that, after the original 
organization of the district, changes were made in 
its boundaries, did not render the mere name of 
the district insufficient as an identification; since, 
if the proceedings to change the boundaries were 
regular and valid on their face, they were matters 
of record which could be ascertained by examina- 


WATERS 
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tion.?5 


Inclusion of land. An order extending the bound- 
aries of a district amounts to a finding of every fact 
necessary to the validity of the order.*® <A statutory 
provision that the board of directors, to whom a pe- 
tion for inclusion in an irrigation district is present- 
ed, may require as a condition precedent to granting 
the prayer that the petitioners pay a pro rata share 
of the bonded indebtedness of the district has been 
held to be for the benefit of the district,?* and which 
may be waived by the board.” 


Exclusion of land. Under a statute prescribing 
the procedure whereby a landowner might obtain the 
exclusion of his land from the district after its organ- 
ization, but specifying no time within which such 
petition for exclusion must be filed, it has been heid 
that participation in the election forming the dis- 
trict,?® and the fact that an opportunity was given 
at the hearing to object to the inclusion of the land,*° 
did not estop the landowner from subsequently ob- 
jecting to the boundaries established, although a dis- 
trict bonded indebtedness and a sale of the bonds 
creating a lien upon the land might raise a question 
of estoppel;*! but the mere voting of a bonded in- 
debtedness,** and the passing of a resolution by the 
board of directors of the district authorizing the is- 
suance of bonds,** before the time of the filing of the 
petition for exclusion were insufficient to create a 
lien on the land raising the question of estoppel. A 
statute requiring the consent of bondholders, if any, 
to the exclusion of any territory after organization 
of the district has been held not to apply to successful 
bidders on bonds who have been relieved from their 
offer.?* The following of a statutory procedure for 
the exclusion of some of the land ineluded in the dis- 
triet does not destroy the identity of the district.?° 


17. McKim v. Imperial Irr. Dist., 
Lobe DOO 20te Cal eid 0 

18. McKim v. Imperial Irr. Dist., 
supra. 

19. McKim v. Imperial Irr. Dist., 
supra. 

20. Cater v. Sunshine Valley Con- 
servancy Dist., 274 P. 52, 33 N.M. 583. 


21. Tarpey v. McClure, 213 P. 983, 
190 Cal. 593. 

22. Hand v. El Dorado Irr. Dist., 
276 P. 137, 97 Cal.App. 740; Bleakley 
v. Priest Rapids Irr. Dist., 11 P.(2d) 
597,168 Wash. 267. 

[a] Evidence held to show land 
would not be benefited by storage 
works of irrigation district. H. H. 
Springmeyer Land Development 
Live Stock Co. y. Irrigation Dist. No. 
1, Carson Valley Unit, Truckee-Car- 
son Project, 251 P. 351, 50 Nev. 80. 

23. Hand vy. El Dorado Irr. Dist., 
276 P. 137, 97 Cal.App. 740; People v. 
Cardiff Irr. Dist. of San Diego County, 
197 P. 384, 51 Cal.App. 307. 


[a] To secure water supply.—Un- 
der a statute giving the district pow- 
er to enlarge its boundaries and im- 
posing no limitation other than that 
there must be an existing district’s 
boundaries to enlarge, it has been 
held that a district may enlarge its 
boundaries for the purpose of obtain- 
ing an adequate water supply. People 
Ve. Carditt, irr; Dist: (of San Diego 
County, 197 P. 384, 51 Cal.App. 307. 

24. People v. Cardiff Irr. Dist. of 


San Diego County, 197 P. 384, 51 Cal. 
App. 307; Board of Directors of Med- 


ford irr.) Dist. v. Hill, 190 "P: 957, 96 
Or. 649. 

[a] Failure to give proper notice. 
—Where a joint petition was filed be- 
fore the board of directors to exclude 
lands in two counties from an irriga- 
tion district, and the notice required 
by statute was published in a news- 
paper in but one of the counties, the 
board did not obtain jurisdietion, and 
its action in excluding lands from the 
district was unlawful. In re Riggs, 
ZONE oka LOomOn: Tools 


[b] Contiguous land.—Under a 
statute providing that upon applica- 
tion of one half of the landowners of 
lands adjacent to the district ‘which 
are contiguous, and which, taken to- 
gether, constitute one tract of land,” 
the directors of the district, after ap- 
propriate action, may include such 
land within the district, it has been 
held that a petition for the inclusion 
of additional lands did not vest in the 
directors any jurisdiction over the 
proceedings where the description of 
the boundaries of the land proposed to 
be included, as set forth in the peti- 
tion, clearly exhibited the fact that 
the lands were not contiguous and did 
not, taken together, constitute one 
tract of land. People v. Cardiff Irr. 
Dist. of San Diego County, 197 P. 384, 
51 Cal.App. 307. 


25. Fogg v. Perris Irr. Dist., 97 
Pi Sli, pulb4 iCaly2095 
26. In re Extension of Boundaries 


of (Crow: Créeeko irr. Dist.,.7207 P27, 
63 Mont. 293. 


27. Nile Irr. Dist. v. Gas Securities 


Co., 248 F. 861, 160 C.C.A. 619. 


_28. Nile Irr. Dist. v. Gas Securi- 
ties Co., supra. 


29. Harelson v. South San Joaquin 
Irr. Dist., 128 P. 1010, 20 Cal.App. 
324; H. H. Springmeyer Land Devel- 


opment & Live Stock Co. v. Irrigation 
Dist. No. 1, Carson Valley Unit, 
Truckee-Carson Project, 251 P. 351, 
50 Nev. 80. 


30. Harelson v. South San Joaquin 
we Dist." 128" Bi 1010, 20i* CalvApp: 

31. Harelson v. South San Joa- 
quin Irr. Dist., supra. 


{a] Im Colorado, under Colo. St. § 
3484, providing that the board of di- 
rectors of the district may, if they 
deem it for the best interests of the 
district, upon petition, exclude cer- 
tain land from the district, provided 
there is no outstanding bonded in- 
debtedness, it has been held that the 
board was powerless to exclude land 
after such bonded indebtedness had 
been incurred. Nile Irr. Dist. v. Gas 
Pecan tliss Cojn248) Be86L, Al60) ‘C.GeAT 


“32. Harelson vy. South San Joaquin 


er Dist., 128 P. 1010, 20 Cal-App. 
33. Harelson vy. South San Joaquin 


Irr. Dist., supra. 


34 Modesto Irr. Dist. v. Tregea, 
26 P. 237, 88 Cal. 334 [error dism 17 
S.Ct. 52, 164 U.S. 179, 41 L.Bd. 395]. 


35. Modesto Irr. Dist. v. Tregea, 
supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Lands included in an irrigation district after its 
bonded indebtedness was authorized may be excluded 
on application of the owner when it appears that no 
irrigation system has been furnished the lands and 
extension of the system is improbable.*° 


Complaint in a suit to restrain the inclusion of 
land in the enlargement of the district should state 
facts sufficient to authorize an injunction.** 


On appeal, since a proceeding for the extension 
of the boundaries of a district are wholly statutory, 
it has been held that the reduction of the testimony 
to narrative form does not violate a rule of court 
providing testimony be presented in question and 
answer form in equity cases or proceedings of an eq- 
uitable nature.“ An appeal from that part of a 
judgment which excluded the lands of a landowner 
has been held to be the equivalent of an appeal from 
the whole judgment and not to be within a rule that 
an appeal will not le from a part of a judgment.*® 


[§ 880] (10) Proceedings To Determine Validity 
of Organization—(a) In General. A proceeding 
whereby no relief is sought on behalf of plaintiffs 
other than to have it adjudged that the proceedings 
of organization of the irrigation district were void, 
in the absence of statutory permission cannot be 
maintained by private individuals,*® and a proceed- 
ing by the district’s directors to test the validity of 
organization, provided by statute, is exclusive,*? al- 
though the directors refuse to institute it.4? Under 
a constitutional provision empowering the courts to 
entertain writs of review it has been held that a stat- 
ute providing that a finding of the board of supervis- 
ors in favor of the genuineness and sufficiency of the 
petition and notice should be conclusive against all 
persons except the state upon suit instituted by the 
attorney-general did not limit the determination of 
the validity of the formation of the district to quo 
warranto proceedings by the attorney-general.*? <A 
statute purporting to limit all inquiry into the action 
of the board of supervisors in forming the district 
has been held unavailing to prevent such inquiry 


36. Whitcher v. Bonneville Irr. 
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“Here the issue between the peti- 
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where that board has proceeded without jurisdic- 
tion.44 When it appears at any stage of the proceed- 
ings that the county court, in the proceedings to or- 
ganize the district, has acted without jurisdiction, 
and the proceedings are subject to review, a duty has 
been held to devolve upon the court to set aside the 
proceedings upon its own motion,*® to purge the rec- 
ord of informalities*® and to refuse to proceed fur- 
ther,** although the defect has not been challenged 
in a formal way.*® The declaration by the county 
court that the district “has been duly and legally in- 
corporated” is a judicial declaration which, if errone- 
ous, may be revived by appeal.*® 


Proof of publication of petition and notice. If 
there is proof of the publication of the petition and 
notice reasonably sufficient to satisfy the board of 
supervisors, its conclusion of its sufficiency will not 
be disturbed because additional proof or more satis- 
factory proof might have been presented.°° 


Estoppel. An owner who signed the petition for 
organization of the district,°! and who paid district 
taxes on his land without protest,®? and who took no 
appeal from a judgment adjudging the validity of 
the district has been held to be estopped from attack- 
ing the validity of the district. A proceeding to com- 
pel an irrigation district to comply with the law has 
been held not to admit the existence of the district 
as a corporation, so as to preclude determining its 
de jure existence in a direct attack to review the 
validity of the order of the county board of super- 
visors fixing 1ts boundaries and ordering an election 
to determine whether or not it should be incorporat- 
ed.°3 


[§ 881] (b) Evidence. In the absence of a stat- 
utory rule to the contrary, the common-law rules of 
evidence apply with regard to the kind of evidence 
by which any fact at issue in the proceedings to or- 
ganize the district may be established in a court of 
justice.°* In the absence of statutory provision as 
to the effect as evidence of the action of the board of 
supervisors upon the petition, facts showing that 


46. William Hanley Co. v. Harney 


Dist., 256 P. 785, 69 Utah 510. 

37. Harbough v. Enlarged Baxter 
Greek irr. Dist: 20% P. 1018,-58. Cal. 
App. 134. 


[a] Rule applied.—A complaint, in 
an action to restrain an irrigation dis- 
trict from including plaintiff’s land 
in an enlargement thereof, which 
failed to allege under what law the 
irrigation district was organized, 
whether plaintiff’s land was a part of 
the original district or subsequently 
included therein in the enlargement 
thereof, whether the enlargement was 
affected by the reorganization of the 
district or by a change of its bounda- 
ries, and whether plaintiff's objection 
to the inclusion of his land was made 
jin the manner prescribed by law or 
whether he was granted a hearing and 
his objection overruted contrary to 
the facts proved at the hearing, was 
insufficient to authorize a temporary 
injunction. Harbough v. Enlarged 
Baxter Creek Irr. Dist., 207 P. 1018, 
58 Cal.App. 134. 


38. In re Extension and Enlarge- 
ment of Boundaries of Bitter Root 
Irr. Dist., Ravalli County, 218 P.'945, 
946, 67 Mont. 436, 


39. In re Extension and Enlarge- 
ment of Boundaries of Bitter Root 
Irr. Dist., Ravalli County, supra. 


tioners and objector was ‘distinct, en- 
tire and complete.’ It was in no way 
dependent upon the determination of 
any issue between the petitioners and 
any other person whose land was 
sought to be included in the district. 
In all essential particulars it was the 
same as though it were an independ- 
ent proceeding between petitioners 
and the objector, and it therefore ap- 
pears to us that the appeal is equiv- 
alent to, and is, an appeal from the 
whole judgment so far as these par- 
ties are concerned.”” In re Extension 
and Enlargement of Boundaries of 
Bitter Root Irr. Dist., Ravalli County, 
supra: 

40. Surrage v. McKay, 206 P. 722, 
60) Dita 

41. Surrage v. McKay, supra. 

Confirmation proceedings see infra 
§§ 882-884. 

42. Surrage v. McKay, 206 P. 722, 
60 Utah 117. 


43. Miller & .Lux v. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 


44. Miller & Lux v. Board of 
Sup’rs of Madera County, supra. 


45. William Hanley Co. v. Harney 
Valley Irr. Dist. No. 1, 180 P. 724, 182 
IEAM aioe OLS, Whee 


Valley Irr. Dist. No. 1, supra. 


47. William Hanley Co. v. Harney 
Valley Irr. Dist. No. 1, supra. i 
48. William Hanley Co. v. Harney 


Valley Irr. Dist. No. 1, supra. 


49. Smith v. Hurlburt, 217 P. 10938, 
108 Or. 690. 


50. Miller & Lux v. 
Sup’rs of Madera County, 
612, 118 Cal.App. 416. 


) 

Sle. Pomich vy. Union Trust Conpot 
F.(2d) 515; Montezuma Valley Irr. 
Dista vec) OhnNSoOn), sles Loon oC oloL 
400; Montezuma Valley Irr. Dist. v. 
ihe SAE aa A LS PeeZ262,. ep 4a Colo: 


52. Montezuma Valley Irr. Dist. v. 
Johnson, 131 P. 265, 54 Colo. 400; 
Montezuma Valley Irr. Dist. v. Long- 
enbaugh, 131 P. 262, 54 Colo. 391. 


53. Miller & Lux vy. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 


54. Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254; In re Bonds of Madera 
ier) Disty. 28) Pea 2ii20 92) Cale Giero7 
Am.S.R. 106, 14 L.R.A. 755; Wilder 
v. Board of Directors of South Side 
iit isation Dist., 135 P. 461, 55 Colo. 


Board of 
5 PL @ad) 
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the board had jurisdiction must be proved by com- 
petent evidence.®® <A declaration by the board that 
a satisfactory petition had been presented, even 
though such declaration was spread upon their rec- 
ords, is not competent evidence in this proceeding, as 
it 1s only hearsay.°® The report of the state engineer 
upon the feasibility of the project,°* the cer tificate of 
acknowledgment,°* or the affidavit of the petitioner®® 
may constitute evidence i 1n proceedings to review the 
action of the board. On writ of review from an order 
of a board of supervisors denying a petition to estab- 
lish an irrigation district, the investigation is limit- 
ed to the evidence before that board in determining 
whether it had any discretion to dismiss the peti- 
tion.6® The determinations of the board on ques- 
tions of weight of evidence and eredibility of wit- 
nesses are conclusive.®! However, there must be 
some sort of evidence or proof, not only as to the 
allegations of the petition®? but also as to the suffi- 
ciency of the signatures thereto,** or the order for 
the organization of the district will be annulled. 


[§ 882] (c) Confirmation Proceedings—aa. In 
General. The statutes sometimes provide for a ju- 
dicial proceeding, to be instituted within a limited 
time, to test the validity of the organization of an 
ivrigation district, in which it is the duty of the 
court to examine into and decide upon the legality 
and sufficiency of each essential step in the organiza- 
tion.S* These proceedings are proceedings in rem,°° 
the object and purpose of which is to bind the state 
as well as all others with regard to all the proceed- 
ings for the organization of the district,®° its bound- 


55. In re Bonds of Madera Irr. 


IDAST Oma oa Oo) oe a OO, 2 earl [a] 
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‘of Tehama County, supra. 
Whether owners of town lots 
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aries,°” and to set at rest at an early date the legal 
existence of the district.°* It is the duty of the 
court to examine every question presented by the 
record, whether or not discussed in the briefs.*° 
Where it appears to the court that the district con- 
tains some lands not benefited, it has been held that 
the court has jurisdiction to exelude such lands.‘° 
The court is justified in refusing to approve organiza- 
tion proceedings when no feasible plan of irrigation 
is presented.’ Where the organization has already 


been confirmed, an application for a reconfirmation 


of all proceedings made in connection with a pro- 
ceeding for confirmation of an assessment does not 
waive any benefits secured to the district by the first 
confirmation.‘ 


Institution of proceedings. The directors of an 
irrigation district may bring these proceedings.** 


Lf the district officers do not move to have the pro- 


ceedings for organization conformed to within the 
statutory period of limitations for such proceedings, 
anyone interested may, by proper action, have the 
question as to the legality of the organization deter- 
mined.74 <A statute providing that the directors of 
the district “may”, institute confirmation proceed- 
ings has been construed as permissive rather than 
mandatory.*® 


Petition. Under a statutory provision that the 
petition for confirmatory proceedings shall state 
generally that the district was duly organized, it has 
been held to be unnecessary for the petition to al- 
lege that the order establishing the district was filed 
with the county clerk as it was required to be by 


ment of confirmation by the circuit 
court of the proceedings in the or- 


S.R. 106, 14 L.R.A. 755. 


[a] Reason for rule.—‘‘No board 
or tribunal can obtain jurisdiction by 
its own recital that it has jurisdic- 
tion.” In re Bonds of Madera Irr. 
Dist. 28) ba 202, Zoe, 92 9Cal, 296.8 27, 
Am.S.R. 106, 14 L.R.A. 755. 


[b] Proof of regularity.—In a pro- 
ceeding for confirmation of the or- 
ganization of an irrigation district 
and of an order for the issue and sale 
of its bonds, where the organization 
is controverted by the answer, it is 
necessary for the directors of the dis- 
trict to make proof to the court, un- 
der the ordinary rules of evidence, 
that a petition was presented to the 
supervisors, signed by fifty or a ma- 
jority of freeholders owning lands 
within the proposed district; and the 
execution of such petition cannot be 
proved by recital in the records of 
the board of supervisors, nor can the 
petition itself be properly received in 
evidence without proof of its execu- 
tion, and that the signers were free- 
holders of the district. In re Bonds 
of Madera Irr. Dist., 28 P. 272, 675, 92 


Cal., 296, 27 Am.S.R. 106, 14 L.R.A. 
DD. 
56. In re Bonds of Madera Irr. 


Dist., supra. 

57, Miller & Lux v.. Board. of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 

58. Miller & Lux v. Board of 
Sup’rs of Madera County, supra. 

59. Miller & Lux v. Board of 
Sup’rs of Madera County, supra. 

60. Chambers vy. Board of Sup’rs 
of Tehama County, 207 P. 288, 57 Cal. 
App. 401. 


61. Chambers v. Board of Sup’rs 


were qualified petitioners in any par- 
ticular case is a question of fact for 
the board of supervisors. Chambers 
v. Board of Sup’rs of Tehama County, 


207 P. 288, 57 Cal.App. 401. 


[b] Benefit to town.—A board of 
supervisors with power to create ir- 
rigation districts on petition of land- 
owners has authority to determine 
whether a town will be benefited by 
water for irrigation and may include 
it within the boundaries of an irri- 
gation district. Chambers v. Board 
of Sup’rs of Tehama County, 207 P. 
288, 57 Cal.App. 401. 


[cl] Record held to sustain board’s 
conclusion that petitioners had failed 
to maintain the burden of proving 
that the petition was signed by a ma- 
jority of the qualified landowners. 
Chambers v. Board of Sup’rs of Te- 
oie County, 207 P. 288, 57 Cal.App. 


62. Miller & Lux vy. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 


63. Miller & Lux v. Board of 
Sup’rs of Madera County, supra. 


64. See statutory provisions. 


65. American Falls Reservoir Dist. 
v. Thrall, 228 PB. 236, 39, Idaho .105; 
Smith v. Progressive Irr. Dist., 156 P. 
1138, 28 Idaho 812; Board of Direc- 
tors of Medford Irr. Dist. v. Hill, 190 


P. 957, 96 Or. 649; Hanson v. Kittitas 
Reclamation Dist., 134 P. 1083, 75 
Wash. 297. 


66. American Falls Reservoir Dist. 
v. Thrall, 228 P. 236, 39 Idaho 105; 
Progressive Irr. Dist. Vv. Anderson, 
114 P. 16, 19 Idaho 504. 


[a] Im Oregon the scope ofa Judg- 


ganization or subsequent acts of such 
district may include a judicial exami- 
nation and judgment of the court as 
to regularity and legality of the fol- 
lowing matters: First, the organiza- 
tion proceedings; second, the issue 
and sale of the bonds of the district; 
third, the order of the county court 
declaring the organization of the dis- 
trict; fourth, the declaration of the 
result of any district election; fifth, 
order of the board including lands in, 
or excluding lands from, the district; 
sixth, the order of such board levy- 
ing any assessment; seventh, the is- 
sue of any bonds or determining any 
bond issue; eighth, the legality of 
proceedings authorizing a contract 
with the United States. Northern 
Pac: Rye, Co..v. John; Day Jer. Diste 
21d Bi(8l, 106. Orn 140" 


67. Progressive Irr. Dist. v. An- 
derson, 114 P. 16, 19 Idaho 504. 


68. Progressive Irr. Dist. v. An- 
derson, supra. 


69. Board of Directors of Medford 
a Dist. v. Hill, 190 P. 957,96 Or 


70. Progressive Irr. Dist. v. Ander- 
son, 114 P. 16, 19 Idaho 504. 


71. In re Gothenburg South Side 
Irr. Dist., 202 N.W. 452, 113 Neb. 99) 


72. Progressive Irr. Dist. v. An- 
derson, 114 P. 16, 19 Idaho 504. 


73. Petition of Board of Directors 
of, North, Unit rr. Dist, W7se ease 
SIV Oreess3: 


74. Progressive Irr. Dist. v. Ander- 
son, 114 P. 16, 19 Idaho 504. 


75. Surrage v. McKay, 206 P. 722, 
60 Utah 117. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statute.7° A petition and notice asking for the con- 
firmation of the proceedings to issue and sell the 
bonds have been held sufficient to support a decree 
confirming the proceedings to organize the district, 
although such confirmation was not asked.77 


Limitations. Suits to attack the validity of con- 
firmation proceedings may be barred by limitations.7§ 
When the bar of the statute of limitations appears 
upon the face of the bill, the statute, or objections 
in analogy to it, upon the ground of laches, may be 
taken advantage of by demurrer, as well as by plea.7® 


On appeal, in the absence of error, the judgment 
of confirmation will be affirmed.®°® 


[§ 883] bb. Notice. Since confirmatory proceed- 
ings are proceedings in rem,§! it has been held that 
personal service need not be made on the landown- 
ers in the district to render a judgment of confirma- 
tion binding as against them,*? constructive service 
being sufficient to give every person interested his 
day in court,** and to give the court jurisdiction of 
the person and subject matter.** The fact that por- 
tions of a notice originally typewritten were erased 
and rewritten with pen does not invalidate the no- 
tice.8® 


[§ 884] cc. Evidence. Where the statutory pow- 
er of the court is judicially to examine the proceed- 
ings of the board conducting the hearing it has been 
held that the right to review is limited to the record 
made by the board.** This does not mean that the 
findings of facet made by the board may not be re- 
viewed in any manner by the reviewing court,®? but 
that such findings can be reviewed only upon the evi- 
dence introduced before the board.*® Adjournments 
of the board may be shown by parol, where such 


76. In re Peshastin Irr. Dist., 200 
P. 88, 116 Wash. 440. 

77, toge.y. Berris irr, Dist. 97. .P: 
346, 154 Cal.9 209. 


fore it. 


his evidence in 


only; 
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To contend otherwise is to 
contend that the party objecting may 
ignore the board entirely and present 
the superior court 
a proceeding which will result 
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showing is supplementary and not contradictory to 
the record.*® Under a statute providing that the 
county court shall make a determination of the facts 
requisite to the organization of the district, which 
shall be conelusive evidence of the facts found, a full 
and complete order of the county court determining 
such facts is prima facie sufficient in the circuit 
court to establish such facts.°° 


[§ 885] (d) Effect of Confirmation Proceedings. 
Since a confirmation proceeding is in the nature of 
a proceeding in rem and its object is to determine the 
legal status of the district,®! in the absence of fraud, 
perjury, or bribery,®? a decree confirming the pro- 
ceedings is final and conclusive®® unless an appeal is 
taken within the time prescribed.°* However, a con- 
firmation decree is not res judicata to matters juris- 
dictional,®® as, for example, it is not conclusive as 
to lands improperly described.®°* Under a statute 
giving the court power to “examine and determine 
the legality and validity of, and approve and con- 
firm,” it has been held that the court in confirmation 
proceedings is without power to grant an injunction 
against those who might not have seen fit to question 
the court’s action in that proceeding®* or against 
those on whom there had been no service except by 
the publication of the notice directed by the court.®* 


[§ 886] (e) Time within Which Organization 
May Be Attacked. The legislature has power to 
limit the right to assail the regularity of the forma- 
tion or organization of a district, provided a rea- 
sonable time is given within which to bring an action 
for that purpose.®® <A statutory provision that, un- 
less the due and lawful organization of the district 
shall have been questioned by proceedings in quo 
warranto instituted within one year, the district 


P. 1083, 75 Wash. 297. 

[a] Rule applied.—(1) A _ party 
failing to appear and file an answer 
in irrigation district confirmation 
proceedings 


73. Miller v. Perris Irr. Dist., 85 
F., 693. 


79. Miller v. Perris Irr. Dist., su- 
pra. 
so. Sunnyside Irr. Dist. v. Ste- 


phens, 120 P. 169, 21 Idaho 94. 


81. See supra § 882 text and note 
65. 

82. Smith v. Progressive Irr. Dist., 
156 P. 1133, 28 Idaho 812; Knowles 
v. New Sweden Irr. Dist., 101 P. 81, 
16 Idaho 217, 235; Hanson v. Kittitas 
Reclamation Dist., 134 P. 1083, 75 
Wash. 297. 


83. Knowles v. New Sweden Irr. 
Dist., 101 P. 81, 16 Idaho 217, 235. 


84. Knowles v. New Sweden Irr. 
Dist., supra. 


85. Hanson v. Kittitas Reclama- 
tion Dist., 134 P. 1083, 75 Wash. 297. 


86. In re Board of Directors of 
Wenatchee Reclamation Dist., 157 P. 
38, 91 Wash. 60. 


87. In re Board of Directors of 
Wenatchee Reclamation Dist., supra. 


gg. In re Board of Directors of 
Wenatchee Reclamation Dist., ‘supra. 


[a] “In other words, if the person 
controverting the facts which the 
board must find in order to lawfully 
establish the district wishes to have 
the facts reviewed in the confirmato- 
ry proceedings, he must cause the 
evidence introduced before the board 
to be preserved and brought before 
the superior court, as other parts of 
the board’s records are brought be- 


in a second independent trial of the 
facts necessary to be found in order 
to justify the establishment of the 
district, on evidence not before the 
board, and on which the board might 
have refused to establish the district 
had it been presented to it. It is our 
conclusion that the statute does not 
contemplate such a retrial.” In re 
Board of Directors of Wenatchee 
Reclamation Dist., 157 P. 88, 40, 91 
Wash. 60. 


89. In re Board of Directors of 
Wenatchee Reclamation Dist., supra. 


[a] IDlustration.—The testimony 
of the clerk of the board of county 
commissioners that a petition for the 
establishment of an irrigation dis- 
trict was presented at a regular meet- 
ing, which had been adjourned to that 
date, although such adjournments 
were not entered on the minutes of 
the board, was admissible. In re 
Board of Directors of Wenatchee 
Reclamation Dist., 157 P. 38, 91 Wash. 
60. 


90. Board of Directors of Payette- 
Oregon Slope Irr. Dist. v. Peterson, 
128 P. 887, 129 P. 128, 64 Or. 46. 


91. See supra § 882 text and note 
65. 


92. People v. Perris Irr. Dist., 76 
P. 381, 142 Cal. 601. 


93. Miller v. Perris Irr. Dist., 85 
F. 693; O’Neill v. Yellowstone Irr. 
Dist., 121 P. 283, 44 Mont. 492; Han- 
son v. Kittitas Reclamation Dist., 134 


is estopped from ques- 
tioning the judgments and is in no 
position to draw from the supreme 
court on appeal therefrom an opinion 
on questions of fact involving the 
regularity, validity, and legality of 
the proceedings, his failure to answer 
being an admission of the material 
allegations, and the judgment is con- 
clusive upon landowners whether or 
not appearing. In re Walker River 
irr. Dist:;)19b"' Po"32%, >44 Nev. @ san. 
(2) A decree adjudging that an irri- 
gation district had been established 
according to law and was entitled to 
issue and sell bonds, is conclusive 
against an attack on the organization 
of the district because notice of the 
petition was not given by petitioners 
themselves as required by statute, 
but by the county clerk. Weber v. 
Jordan Valley Irr. Dist., 220 P. 146, 
109 Or. 426. 


94. Palmdale Irr. Dist. v. RathkKe, 
27 P. 783, 91 Cal. 538; Knowles v. 
New Sweden Irr. Dist., 101 P. 81, 16 
Idaho 217, 235. 


95. Argyle v. Bonneville Irr. Dist., 
280 P. 722, 74 Utah 480. 


96. Argyle v. Bonneville Trr., Dist, 
supra. 

$7. In re Bonds of Madera Irr. 
Dist... 28 PP. 272; 675, 92 Cals 296 o7 
Am.S.R. 106, 14 L.R.A. 755. 


98. In re Bonds of Madera Irr. 
Dist., supra. 


99. Horn v. Shaffer, 151 P. 555, 47 
Utah 55. 
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shall conclusively be deemed to be legally and regu- 
larly organized has been held to relate to matters per- 
taining to the formation and organization of the dis- 
trict,t and not to substantive rights which might 
arise under a statutory proviso that lands already ir- 
rigated before the passage of the act should be ex- 
empt from the operation of the law.? A curative act 
prohibiting the bringing of any action attacking the 
organization of a district cannot cure a want of ju- 
risdiction over an individual owner so as to prevent 
such landowner from setting aside the judgment in- 
cluding his property in the district.® 

[§ 887] (11) Collateral Attack. Unless the or- 
der creating the district, or the confirmation of the 
the same, is void upon its face,* it is not subject to 
collateral attack,® particularly under a statutory 
prohibition of such an attack,® and it can be reviewed 
only by the method pointed out by the statute.’ 
However, it has been held that a landowner whose 
lands have been included in such a district without 
his consent and without giving him notice,® or with- 
out giving him an opportunity to be heard on the 
question of benefits to his land,®? may attack the va- 
lidity of the judgment declaring the organization of 
the district, where his attack does not go to the exist- 
ence of the corporation by seeking to destroy it, but 
goes only to the validity of the judgment in so far as 
it affects such lands and seeks to take and hold them 
without due process of law. 


[§ 888] b. De Facto Districts. Even though not 


1. Horn v. Shaffer, supra. 


WATERS 


(Civ.App.) 239 S.W. 992 [error re- 


[§§ 886-890 


regularly organized, an irrigation district acting un- 
der forms of law and unchallenged by the state 1s at 
least a de facto public corporation and its officers are 
ce facto officers, so that the legality of its organiza- 
tion cannot be collaterally attacked by any private 
individual,t® and for which reason its property is not 
subject to a mechanic’s lien.1t The fact that the 
electors of the district have voted for incorporation 
does not render it too late to inquire by a writ of re- 
view into the validity of the order calling the elec- 
tion.t12, One who bids for bonds on condition that 
they be legal and valid can question any proceeding 
which was so defective as to invalidate the bonds,'* 
but he cannot attack the validity of the organization 
of the district, if the district had a de facto exist- 
ence when it issued the bonds.+*# 


[§ 889] c. Public Utility Districts. By some 
statutes the organization of public utility districts is 
provided for.1® The petition for organization of 
such a district need not describe the boundaries of 
the district by metes and bounds.*® In the absence 
of statutory provision so requiring, the district need 
not be composed of contiguous units of land.*? 


[§ 890] d. Hlectrical Districts. A statute provid- 
ing for the creation of an assessment district for 
the purpose of supplying power to users primarily 
for the purpose of pumping water for the irrigation — 
of arid lands has been held to be a valid exercise of 
legislative power.t® It has been held essential to the 
validity of a statute creating an electrical district 


10. U.S.—Tulare Irr. Dist. v. Shep- 


2 Horn v. Shaffer, supra. 


[a] Bule applied.—An action to 
enjoin the collection of a special ir- 
rigation tax on the ground that the 
property was sufficiently irrigated be- 
fore the passage of the act is not an 
action assailing the organization of 
the district which must be brought 
within one year. Horn v. Shaffer, 151 
P5556, 47 Utah 55. 

3. Miller & Lux v. Board of Sup’rs 
of Madera County, 208 P. 304, 189 Cal. 
254; Scilley v. Red Lodge-Rosebud 
Irr. Dist., 272 P. 543, 83 Mont. 282. 


4 Scilley v. Red Lodge-Rosebud 
Irr, Dist., 272 P. 543, 83 Mont. 282, 
Walden v. Bitter Root Irr. Dist., 217 
P. 646, 68 Mont. 281. 


[a] Failure to give notice.—A suit 
to have lands excluded from the dis- 
trict is not a collateral attack when 
the judgment upon its face shows 
that notice as prescribed by statute 
was not given to plaintiff landowner. 
Scilley v. Red Lodge-Rosebud Irr. 
Dist., 272 P. 543, 83 Mont. 282. 


5. U.S.—Tomich v. Union Trust 
Co., 30 (2d)! 515: 

Cal.—Miller & Lux v. Secara, 227 
Pe livid, Ve, Cal. (bo. Miller) & ax wv. 
Board of Sup’rs of Madera County, 
208 P. 304, 189 Cal. 254. 


Colo.—Wilder v. Board of Directors 
of South Side Irrigation Dist., 135 P. 
461, 55 Colo. 3638. 


Idaho.—Holland v. Avondale Irr. 
Dist., 166 P. 259, 30 Idaho 479; Ore- 
gon Short Line R. Co. v. Pioneer Irr. 
Dist., 102 P. 904, 16 Idaho 578. 

Mont.——-Walden v. Bitter Root Irr. 
Dist., 217 P. 646, 68 Mont. 281. 

Or.—Northern Pac. Ry. Co. v. John 
Dave Ler Dist, bli Pasi. Nl OGmOr: 
140. 

Tex.—Hester & Roberts v. Donna 
ier Dist.) Hudalgo County, “Now, 


fused]. 

Utah.—Jackson v. Bonneville Irr. 
Dist., 243 P. 107, 66 Utah 404. 

[a] Illustration.—A railroad com- 


pany not objecting to the organiza- 
tion of an irrigation district or con- 
firmation of the same is concluded by 
the county commissioners’ action in 
including its right of way and sta- 
tion grounds within the district and 
the judgment of confirmation, and 
cannot attack collaterally jurisdiction 
of the district to assess such lands 
on the ground that they were not 
benefited. Oregon Short Line R. Co. 
v. Pioneer Irr. Dist., 102 P. 904, 16 
Idaho 578. 


6. Mitchell v. Power, 255 P. 481, 
32 AYIZA is 


7 Mitchell v. ‘Power, 255 P. 481, 


382 Ariz. 1; Oregon Short Line R. Co. 
Vv. Pioneer Irr. Dist., 102 BP. 904) 16 
Idaho 578; Northern Pac. Ry. Co. v. 


John Day Irr. Dist., 211 P. 781, 106 
Or. 140. 


8. Scilley v. Red Lodge-Rosebud 
ee Dist., 272 P. 543, 548, 83 Mont. 


“A landowner who thus seeks the 
exclusion of his lands from the dis- 
trict in no way assails the regularity 
or validity of the creation of the dis- 
trict; his action may be determined 
either way; that is, his lands may by 
the court be held exempt under the 
proviso, or it may be held not ex- 
empt, and yet the organization of the 
district and its legal existence remain 
the same as if no action had been 
commenced.’’ Scilley v. Red Lodge- 
Rosebud [rr. Dist., supra. 


9. Scilley v. Red Lodge-Rosebud 
Irr. Dist., supra. 

Necessity of opportunity to be 
heard on question of benefits as due 
process of law see supra § 863 text 
and note 49. 


ard,.22 S,Ct.4531,..185.,U.S2 17 46 lsd: 
773; Quinton v. Equitable Inv. Co., 
196 F. 314, 116 C.C.A. 134; Herring 
v. Modesto Irr. Dist., 95 F. 705; Mil- 
ler v. Perris Irr. Dist., 92 F. 263. 


Cal.—Quint v. Hoffman, 37 P. 514, 
UU, 4203) 2*Calty 506: 


Mont.—Scilley v. Red Lodge-Rose- 
he Irr..Dist., 272 P. 548, 83 Mont. 
Or.—Northern Pac. Ry. Co. v. John 
wre Irr., Dist.“ 211, Pe 18iy, AOCmOre 


Wash.—Purdin v. Washington Nat. 
Bldg. Loan, ete., Assoc., 83 P. 728; 41 
Wash. 395. 


[a] Proceedings for enlargement. 
—An action could not be maintained 
by a landowner individually or on 
behalf of other landowners to have 
it determined that proceedings for 
the enlargement of an irrigation dis- 
trict were void, and that an assess- 
ment levied by such district upon 
plaintiff's property in consequence 
was invalid, since such an action may 
only be maintained at the instance of 
the people of the state. Gray v. 
Cardiff Irr. Dist. of San Diego Coun- 
LY OEP. 38 9sabile Cal App soe 


11. Fisher v. Pioneer Const. Co., 
163 P. 851, 62 Colo. 538. 


12. Miller & Lux v. Board of 
Sup’rs of Madera County, 208 P. 304, 
189 Cal. 254. 


13. See infra § 920 text and note 


68 


14. Metcalfe v. 
505, 14 Cal.App. 244. 


15. See statutory provisions. 


16. Randolph y. Stanislaus Coun- 
ty, 186 PB. 625; 44 .CalvA pp.) 322% 


Merritt, lige 


17. Randolph’ y. Stanislaus Coun- 
ty, supra. 
18. Brown y. Hlectrical Dist. No. - 


2, Pinal County, 223 P. 1068, 26 Ariz. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 890-894] 


that a hearing be given on the question of benefits.1° 
The board of directors of such a district being a crea- 
ture of statute can exercise no powers not expressly 
conferred on it or necessarily implied.2° Where au- 
thorized by statute, the county board of supervisors 
may include or exclude lands in the organization of 
the district upon a proper showing being made.?! 
Where the board of supervisors accepted a petition 
for the organization of an electrical. district, took 
evidence thereunder, and treated it in all ways as 
sufficient, there is no basis for an objection that the 
board did not find the petition sufficient.?? 


[§ 891] e. Improvement Districts. The forma- 
tion of an improvement district within an irrigation 
district, under appropriate statutory provision, has 
been held not to be the taking of private property 
for the benefit of private parties,?* as the use of wa- 
ter in such a manner is a public use.** 


[§ 892] 4. Officers and Employees—a. Status and 
Eligibility of Officers. The officers of an irrigation 
district are public officers,?® although they are not 
necessarily state officers,?® and they must possess 
the statutory qualifications, such as residence or own- 


181. 136° Cal. 185% 


[a] Public purpose.—If it appears 


that lands sought to be included in| Cal. 503. 


WATERS 


Cullen v. Glendora Wa- 
ter Co., 39 P: 769, 45 PB. 822, 1047, 113 
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ership of property in the district, ete.;?7 although it 
has been held that, where a person acted as the col- 
lector of an irrigation district in a sale under an as- 
sessment, and his right to the office was not ques- 
tioned, the proceedings were not invalid because, by 
reason of his residence, he might have been disqual- 
ified to become a de jure officer.?® 


[§ 893] b. Term of Office; Qualification. The 
terms of office must not exceed a constitutional limi- 
tation for the terms of such officers.?® A statute re- 
quiring a person, if elected to be a director, to file 
an oath of office and bond before the commencement 
of his term has been held not to apply to a person 
claiming to have been elected to the office when an- 
other is in possession of the office under a claim of 
election and the right has not yet been tried.°° 


[§ 894] c. Blection. Although there is authority 
to the contrary,*' the elective franchise, in irrigation 
matters, is a privilege,*? not governed by the general 
election laws of the state,** and one who would enjoy 
it must comply strictly with all the requirements 
which the legislature prescribes as a prerequisite to 
the right to vote,** and must possess all the qual- 


vote and have his ballot marked ac- 
cording to the acreage of land owned 
by him, and according to the number 


power irrigation districts are arid 
and susceptible of irrigation, the 
principles upon which the gravity of 
irrigation districts are upheld are ap- 
plicable and constitute the power ir- 
rigation district a public purpose. 
Kinne v. Burgess, 211 P. 573, 24 Ariz. 
463. 


19. Kinne v. Burgess, supra. 


20. Brown v. Electrical Dist. No. 
ae Pinal County, 223 P. 1068, 26 Ariz. 
als 


21. Brown v. Electrical Dist. No. 
2, Pinal County, supra. 

22. Brown v. Electrical Dist. No. 
2, Pinal County, supra. 


23. Moore v. Thornburg, 
218, 208 Cal. 657. 


24. Moore v. Thornburg, supra. 


25. Fallbrook Irr. Dist. v. Bradley, 
IS Ol. 565 1640S. 1125 Sais ted. 
369; In re Bonds of Madera Irr. 
Dist., 28.2. 202) 165; 92, ‘Cal 296,27 
AME Skee 0 Gynec tm LipdtAc V Doer Lkentle 
Vv. Ball, 72 P: 953, 9\ Idaho 193;, Lin- 
coln, ete., County Irr. Dist. v. Mc- 
Neal, 83 N.W. 847, 60 Neb. 613; Al- 
falfa Irr. Dist. v. Collins, 64 N.W. 
1086, 46 Neb. 411. 

[a] Rule applied.—Since a direc- 
tor of an irrigation district is a pub- 
lic officer he may continue to hold 
office until his successor is duly qual- 
ified. East Denver Municipal Irr. 
Dist. v. Doherty, 293 F. 804; North- 
ern Pac. Ry. Co. v. John Day Irr. 
Dist oid 81,06 Ora 1A0: 


284 P. 


26. Rose v. Superior Court in and 
for Imperial County, 252 P. 765, 80 
GalApp. wWs9- 

[a] Rule applied.—Under a stat- 


ute providing that when an accusa- 
tion “is presented to a superior court, 
alleging that any officer within the 
jurisdiction of the court has been 
guilty of charging and collecting il- 
legal fees for services rendered,” and 
upon proof thereof the officer may be 
removed, it has been held that a di- 
rector of an irrigation district was not 
a state officer and that the superior 
court had jurisdiction to hear the re- 
moval proceedings. Rose v. Superior 
Court in and for Imperial County, 252 
P. 765, 80 Cal.App. 739. 


27. Baxter v. Dickinson, 68 P. 601, 
[67 C. J.—83] a 


[a] Purported directors held to be 
usurpers in office.—Kerber Creek Irr. 
Dist. v. Woodard, 2380 P. 807, 76 Colo. 


28. Baxter v. Dickinson, 68 P. 601, 
136 Cal. 185. 

29. See cases infra this note. 

[a] In Texas, under Const. § 30 


art 16, providing that the terms of all 
officers in the state whose terms are 
not fixed otherwise by the constitu- 
tion shall be two years, it has been 
held that (1) a statute which fixes 
the term of irrigation officers at four 
years is invalid in that particular. 
White v. Fahring, (Civ.App.) 212 S. 
W. 193 [error refused]. (2) This pro- 
vision does not render the whole act 
void. White v. Fahring, supra. (3) 
However, where the legislature has 
by timely enactment corrected this so 
that the terms of office would not ex- 
ceed two years before the officers in 
the district had served two years, and 
before the filing of this suit, and ex- 
pressly validated the creation of dis- 
tricts under the former statute and 
the acts of the officers and directors 
thereunder, no one can complain of 
the organization of the district in this 
respect. White v. Fahring, supra. 

30. Post v. Wright, 289 P. 979, 37 
Ariz. 105. 

31. Pioneer Irr. Dist. v. 
119 P. 304, 20 Idaho 605. 

[a] Rule applied.—(1) A statute 
prescribing residence within the state 
as sufficient to qualify a voter at an 
election in an irrigation district, is 
violative of a constitutional provi- 
sion prescribing the qualifications of 
electors, and requiring a residence in 
the state for six months and in the 
eounty thirty days preceding the 
election. Pioneer Irr. Dist. v. Walk- 
er, 119 P. 304, 20 Idaho 605. (2) A 
statute providing that a holder of 
land within an irrigation district who 
is a resident of the state is a quali- 
fied voter at an election held in the 
district, violates a constitutional pro- 
vision that no property qualifications 
shall ever be required for any person 
to vote except in school elections or 
elections creating indebtedness. Pio- 
neer Irr. Dist. v. Walker, Supra. (3) 
A statute providing that each voter 
in an irrigation district election may 


Walker, 


of inches of water used by him with- 
in the district, violates a constitu- 
tional provision guarantying a secret 
ballot. Pioneer Irr. Dist. v. Walker, 
supra. 

32. People v. Milan, 5 P.(2d) 249, 
89 Colo. 556. 


33. In re Walker River Irr. Dist., 
195 P. 327. 44 Nev. 321; Davy v. Mc- 
Neill, 240 P. 482, 31 N.M. 7. 


[a] Rule applied.—(1) L. (1919) 
c 41 § 5, relating to qualifications for 
electors in irrigation districts to vote 
for officers thereof under § 4, is not 
repugnant to Const. art 7 § 1, pre- 
scribing qualifications for electors, 
officers of irrigation districts not be- 
ing ‘‘public officers,” as contemplated 
by such constitutional provision. 
Davy v. McNeill, 240 P. 482, 31 N.M. 
7. (2) Const. art 2 §§ 1, 6, prevent- 
ing the imposition of a property qual- 
ification upon the right to vote, are 
not applicable to irrigation districts, 
so that Irrigation District Act § 8, 
imposing such a qualification, is not 
unconstitutional. In re Walker Riv- 
er irr. /Dist.,4195 Pir327)) 44 Neves 


34. People v. Milan, 5 P.(2d) 249, 
89 Colo. 556. 


[a] Rule applied.—Under a stat- 
ute providing that one being other- 
wise qualified to vote at an irrigation 
district election, but who was a non- 
resident of the precinct, might do so 
in the precinct in the district where- 
in the greater portion of his land was 
located, it has been held that such a 
voter could not vote in another pre- 
cinct than the one in which the great- 
er portion of his land was located, 
and this was true in spite of the fact 
that an unusual storm made it im- 
practical for him to journey to that 
precinct. People v. Milan, 5 P.(2da) 
249, 89 Colo. 556. 


[b] Holders of contracts to pur- 
chase.—(1) Under a statute making 
any person who holds title to land or 
evidence of title to land embraced 
within the boundaries of the district 
entitled to vote in district elections, 
a contract to purchase such land has 
been held to qualify the holder there- 
of to vote for district directors. 
State v. Hamilton, 202 P. 971, 118 
Wash. 91. (2) But, under a statute 
providing that owners of land were 


1314 [67 C.J.] 


ifications;*® otherwise he may not have his vote 
counted.** Under some statutes it has been held 
that directors may be elected at large from the dis- 
{riche 


Ballots. Under some statutes it has been held 
that, in order for a candidate for the office of direc- 
tor to get his name on the official ticket prepared by 
the election officials, it is requisite that he be prop- 
erly nominated by a petition or an assembly of elec- 
tors;?8 but this is only permissive,®® and the voter 
has the right to write in the name of, and vote for, 
any person he chooses.*® The failure of the ballot 
to designate the term of office for which the candi- 
dates were nominated, where there are candidates for 
terms of various durations, has been to render void 
for uncertainty not only the returns made by the 
election officials4? but the ballots as cast also.*? 


Canvass. Under a statute providing that the can- 
vassing board shall open the returns and estimate 
the vote of the district for each person voted for and 
declare the result thereof, it has been held that the 
board had no power voluntarily to go behind the 
returns of the election as certified by the precinct 
officers and to pass on the original ballots.*? 


Certificate of election. Where new directors have 
been elected the mere fact that the district officers 
are suspicious as to the legality of the election has 
been held not to authorize them to try to extend their 


qualified voters, it has been held that [ 556. 

persons holding contracts to _ pur- 35. 
chase land were not  enfranchised. 36 
People y. Milan, 5 P.(2d) 249, 89 Colo. 7 
556. a 


{[c] Payment of taxes during pre- 
ceding year.—A statute requiring ir- 
rigation district voters to have paid 
the taxes on their realty during the 
“calendar year preceding any such 39. 
election’”’ has been held to mean the 40. 
year preceding the election beginning 
on January 1 and ending December 41. 
31. People y. Milan, 5 P.(2d) 249, 89 | Wash. 232. 
Colo. 556. 42. 


58 Cal.App. 757. 
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People v. Milan, supra. 
People v. Milan, Supra. 


Abbey v. Board of Directors of 
Honcut-Yuba Irr. Dist., 209 P. 709, 


38. Henricksen y. Clark, 
1071, 102 Or. 250. 


Henricksen vy. Clark, supra. 
Henricksen y. Clark, supra. 
Edes v. Haley, 162 P. 50, 94 


Edes v. Haley, supra. 


el 


[§§ 894-895 


own tenure of office,#4 nor to withhold certificates 
of election from the new directors,*® without making 
any attempt to show how or why the election was 
invalid. 

Contest of election. The right to contest an elec- 
tion is purely statutory, and, unless specifically pro- 
vided for, such contests cannot be had.*® In contest- 
ing the election of an irrigation director it has been 
held that contest must be against him in his official 
capacity,*’ and a contest against private parties 
wholly disconnected with the district to be ineffectu- 
al.48 A statement of contest which fails to show that 
the contestant was a qualified elector at the time of 
the election has been held to be fatally defective,*® 
end, being jurisdictional,®° incapable of amendment 
after the time limit permitting contest.°! In an elec- 
tion contest proceeding it has been held that voters, 
not claiming privilege, could testify as to for whom 
they voted.°? Under a statute providing that the 
contestant, if successful, may be awarded damages, 
it has been held that an award of damages which is 
not excessive will be sustained.®* On appeal where 
the county court had jurisdiction, defects relating to 
procedure cannot be reviewed in a contest of election 
thereunder by those not making objection in the 
eounty court.>* 


[§ 895] d. Compensation. The amount of com- 
pensation to be paid irrigation district officers is 
usually a matter of statutory regulation.®* An offi- 


as against a demurrer on the ground 
of a defect of parties, where the no- 
tice, which, in such a proceeding, per- 
forms the function of a complaint, 
when taken altogether and construed 
liberally, disclosed no attempt to as- 
Sert a cause of contest against de- 
fendants in any other capacity than 
as directors. Henricksen y. Clark, 
AOL LOTLS 102° Ori 250: 


48. Henricksen v. Clark, supra. 


49. Schahrer v. Bell, 271 P. 715, 
34 Ariz. 334. 


50. Schahrer y. Bell, supra. 
51. Schahrer vy. Bell, supra. 


52. Post v. Wright, 289 P. 979, 37 
Ariz. 105. 


201 4B. 


[d] Holders of residence lots.—(1) 43. Hdes v. Haley, 162 P. 50, 94 
It hag been held that owners of small | Wash. 232. 
residence lots were not qualified vot- 44. Lockard v. People, 250 P. 152, 
ers within the meaning of a statute] 80 Colo. 31. 


providing that holders of title to 
jands within the district might vote 
in district elections. Post v. Wright, 
F390 PANT, 87 Ariz. 105... (2).. Under 
a statute providing that “All lands 
platted or subdivided imto residence 
or business lots shall not be consid- 
ered agricultural or horticultural 
land, unless (1) used exclusively for 
agricultural or horticultural purpos- 
es (2) by the owner who shall reside 
thereupon and (3) cultivate said 
lands as a farmer, gardener, or horti- 
culturist,’ it has been held that a 
hardware merchant owning and re- 
siding on lots on which there were a 
garage, coal house, closet, chicken 
house, flowers, fourteen fruit trees, 
lawn, garden twenty by forty feet, 
shrubbery, and five shade trees was 
not such a holder of land as to en- 
title him to vote in elections. People 
v. Milan, 5 P.(2d) 249, 89 Colo. 556. 
(3) Right of such holders to be peti- 
tioners see Supra § 866, text and note 
dos 

{e] Tenants in common.—Under a 
statute permitting owners of land in 
the district to vote in district elec- 
tions, it has been held that tenants 
in common were each entitled to vote. 
People v. Milan, 5 P.(2d) 249, 89 Colo. 


45. Lockard y. People, supra. 


46. Hertle v. Ball, 72 P. 953, 9 Ida- 
ho 193. 

_{a] Statute held to provide that 
district elections should be governed 
by the general election laws, and 
contests under such general election 
laws may. be had to determine the le- 
gality of the election of an irriga- 
tion district officer. Hertle vy. Ball, 72 
P. 953, 9 Idaho 198. 


[b] In California a statute au- 
thorizing any elector of a city, city 
and county, or any political subdivi- 
sion of either, to contest the right of 
any person declared elected to an of- 
fice to be exercised therein has been 
held not to authorize a contest of 
election of a director of irrigation. 
Huck v. Rathjen, 225 P. 33, 66 Cal. 
App. 84. 


47. Henricksen vY.. Clark, 201, P; 
1071, 102 Or. 250. 


[a] Failure to add official titles 
in notice of contest.—A notice of con- 
test, in a proceeding to contest the 
election of directors of an irrigation 
district, although directed to them in- 
dividually without the addition of 
their official titles, was held sufficient 


53. Post v. Wright, supra. 


[a] Damages held not to be ex- 
cessive.—An award of thirty dollars 
is not excessive when the contestant 
was deprived of his office for almost 
six months, depriving him of his sal- 
ary during that time. Post v. Wright, 
289 P. 979, 87 Ariz. 105. 


54, Links v. Anderson, 168 P. 605, 
1182, 86 Or. 508. 


55. See statutory provisions. 


[a] In Colorado (1) under Rev. St. 
(1908) § 25387, L. (1901) p 212 § 19, L. 
(1905) p 246, entitled ‘An act in rela- 
tion to irrigation districts,’’ § 21, and 
L. (1907) p 490, § 3, amending § 21, it 
was held that a county treasurer of 
a county of the fourth class could 
charge the commission prescribed by 
§ 2537 on all irrigation district taxes 
collected prior to May 3, 1905, when 
the 1905 act took effect, and that, 
from such date to the date the 1907 
act took effect, no commission was 
to be charged, and that since such 
latter date a fee was to be charged 
by the treasurer as provided by the 
1907 act, and no more. Board of 
Com’rs of Otero County v. Otero Irr. 
Dist... 2389 Ps 5465756" Colo: bitbaesden 
Under Const. art 14 § 15, providing 
that for the purpose of providing for 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 895-901] 


cer, having no jurisdiction outside his own district, 
cannot claim compensation for services performed in 
some other district.°® 


[§ 896] e. Duties and Liabilities. When the dis- 
trict has been organized and the boundaries deter- 
mined, its officers cannot arbitrarily assume the man- 
agement of one portion of the district,and reject that 
of another,®’? and mandamus will lie to compel them 
to perform their duty under the law.°’ The officers 
of an irrigation company are personally liable for 
funds which they assess and collect to pay interest on 
bonds and fail to use for that purpose.®? The sure- 
ties on the bond of a district tax collector are not 
liable for funds which were misappropriated after 
the collector had actually turned over the funds to 
the district treasurer, although the funds were not 
properly receipted.®° 


[§ 897] f. Meetings. A failure to follow the 
statutory procedure for the calling of a meeting of 
the board of directors of an irrigation district has 
been held to be but a mere irregularity,®! not render- 
ing the acts done in such meeting void,®? and which 
would be cured by a failure of assessment payors to 
bring an action within the time permitted by statute 
for actions on defects in the proceedings.®* In the 
absence of statutory direction as to the time when an 
order calling a special meeting must be entered in 
the record, it has been held that the appropriate 
place for such entry would be in the minutes of the 
meeting held pursuant to the order.®* 


[§ 898] g. Recall. Under permissive constitu- 
tional provision, legislation providing for the recall 
of irrigation district officials is a valid exercise of 
legislative power.®® <A statutory provision that the 
signer of a recall petition shall affix the date of his 
signing has been held to be mandatory.°® Under a 
statute providing that the secretary of the board 
shall examine and ascertain from the records of reg- 
istration whether or not the signers of the petition 
of recall were qualified signers, it has been held that 
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he is not required to go beyond the record to deter- 
mine this.°7 

[§ 899] h. Removal. Directors are subject to the 
same laws as other public officials when removal from 
office is sought.**® An illegal charge and collection of 
per diem and mileage fees has been held to be with- 
in the scope of a statute providing for the removal 
of a director from office for charging and collecting 
illegal fees for services in office,°® although the mon- 
eys were illegally collected through taxing chan- 
nels.7° A statute authorizing the removal of irriga- 
tion district officials for willful violation of duty does 
not preclude removal for other causes under the 
statute providing generally for the grounds for re- 
moval of public officers.7* An appeal from a final 
judgment of the district court in a proceeding to 
remove a district director has been held to be gov- 
erned by the statutes and rules of court relative to 
civil appeals.*? 


[§ 900] i. Employees. The necessity for appoint- 
ment of employees and their salaries has been held 
to be determinable by the board of directors’? and 
not a question for a court or jury to decide.** Under 
a statute providing that, in case of a vacancy in the 
board of directors, the vacancy shall be filled by the 
remaining directors, it has been held that where 
there are two vacancies on a board of three directors 
the remaining director cannot appoint another di- 
rector,‘® and that between them they could not ap- 
point a secretary to the board.*® The fact that any 
judgment against a district in favor of an employee 
for his wages would be of doubtful value has been 
held immaterial.77 Neither a dissolved irrigation 
district nor its officers are liable for false represen- 
tations of the district’s secretary as to the validity 
of district bonds where neither the district nor the 
cfficer had any authority to make such representa- 
tions as appeared of record.*8 


[§ 901] 5. Powers and Proceedings*7°—a. In 
General. An irrigation district derives its powers 


and regulating the compensation of 
county officers the general assembly 
shall, by law, classify the counties 
according to population and _ grade, 
and fix the compensation of the offi- 
cers accordingly, and that “such law 
shall establish scales of fees to be 
charged and collected by ‘such of the 
county and precinct officers as may be 
designated therein for services to be 
erformed by them, respectively,” it 
as been held that a statute pro- 
viding that the board of directors of 
an irrigation district should fix the 
compensation of the treasurer be- 
tween certain fixed limits was not 
subject to the objection that it dele- 
gated the power to fix compensation 
of county officers. Board of Com’rs 
of Otero County v. Otero Irr. Dist., 
supra. (3) Further, the fact that the 
directors were to pay a lump sum 
was not in violation of the constitu- 
tional provision. Reid v. Montezuma 
Valley Irr. Dist., 139 P. 550, 56 Colo. 
527. 


56. Fravert v. Mesa County, 88 P. 
8735.39 (Colo: 71. 


? 57. Harris ve. Carpet, 51 P, oo, 19 
Utah 328. 
58. Harris v. Tarbet, supra. 
59. Thompson v. Emmett Irr. 


Mists, 227 BH! 560; 142° C.C.Al +192. 
60. Turlock Irr. Dist. v. Edwards, 


270 P. 936, 205 Cal. 320. 

61. Imperial Land Co. v. Imperial 
irr) Dist., 161. BP. 1138, 173. Cal. 660. 

62, Davy v. McNeill, 240 P. 482, 31 
N.M. 7. 

63. Imperial Land Co. v. Imperial 
irr, Dist:, 161 PA113) 173 Cal. 660: 


64. Imperial Land Co. vy. Imperial 
irr. Dist:, -supra, 
65. Wigley v. South Joaquin Irr. 


Dist., 159 P. 985, 31 Cal.App. 162. 


66. Chambers v. Glenn-Colusa Irr. 
Dist., 206 P. 778, 57 Cal.App. 155. 


67. Chambers vy. Glenn-Colusa Irr. 
Dist., supra. 


68. J. C. Engleman Land Co. v. 
Donna Irr. Dist. No. 1, (Tex.Civ.App.) 
209 S.W. 428 [error refused]. 


[a] Proceeding conducted in name 
of state.—A director of an irrigation 
district can be removed only in a pro- 
ceeding conducted in the name of the 
state, as prescribed by statute. J. 
C. Engleman Land Co. v. Donna Irr. 
Dist. No. 1, (Tex.Civ.App.) 209 S.W. 
428 [error refused]. 


69. Rose v. Superior Court in and 
for Imperial County, 252 P. 765, 80 
Cal.App. 739. 

70. Rose v. Superior Court in and 
for Imperial County, supra. 

if"l. Rose vy. Superior Court in and 


*By FRANCIS J. LUDES (8§ 901-924). 


for Imperial County, supra. 


72. Worthman v. Shane, 
750, 31 Idaho: 433. 

73. Brady v. Hidalgo County Wa- 
ter Control and Improvement Dist. 
a 12, (Tex.Civ.App.) 56 S.W.(2d) 

[a] Thus, the necessity for ap- 
pointing purchasing agent, office 
manager, assistant general manager, 
and tax assessor and collector for 
water control and improvement dis- 
trict, or of combining all those func- 
tions in one employee and of fixing 
his compensation, was conclusively 
determinable by directors of district. 
Brady v. Hidalgo County Water Con- 
trol and Improvement Dist. No. 12, 
(Tex.Civ.App.) 56 S.W.(2d) 298. 


74. Brady v. Hidalgo County Wa- 
ter Control and Improvement Dist. No. 
12, supra. 

75. Kepley v. People, 230 P. 804, 
76 Colo. 233. 


UTS ae 


76. Kepley v. People, supra. 

77. Brady v. Hidalgo County Wa- 
ter Control and Improvement Dist. 
Be 12, -(Tex.Civ.App.) 56 S.W.(2d) 

78. Lindeman v. Calamus _ Irr. 


Dist., 238 N.W. 762, 122 Neb. 1. 


79. Isiability of irrigation district 
for torts see infra §§ 1094-1117. 
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from the statute under which it is created and acts,®° 
and from such other statutes as may have been en- 
acted granting it additional powers or limiting those 
already granted,®! and such districts have only such 
powers as are given by the legislature, either as are 
expressly stated or such as are necessarily implied 
in order to carry out the purposes of the district.S? 
The officers of the district are charged with notice of 
the statutory powers and limitations thereof,** and 
the governing act of an irrigation district being a 
public statute, one dealing with the corporation is 
charged with notice of the extent of its power and 


Power to: 


Grant option for sale of bonds see in- 

fra § 914. 

Levy assessments and taxes see infra 

§ 

80. Crawford v. Imperial Irr. Dist., 
253 P. 726, 200 Cal. 318; Twohy Bros. 
Co. v. Ochoco Irr. Dist., Crook Coun- 
tyomolOmes Sto, 2lo Peal so 103 tOrs 45 
Board of Directors of Riverside Irr. 
Dist. v. Cummings, 230 P. 649, 131 
Wash. 532 [mod 225 P. 636, 129 Wash. 
627]. 

[a] Construction of statutes.—(1) 
In ascertaining the intention of the 
legislature, statutes relative to irriga- 
tion districts must be construed in 
entirety (Drake v. Schoregge, 277 P. 
627, 85 Mont. 94), (2) and, after the 
organization of an irrigation district, 
statutory provisions and rules of pro- 
cedure should be given most liberal 
construction in order that the pur- 
pose of the statute may be carried out 
(Drake vy. Schoregge, supra). 

{[b] Powers generally given.—(1) 
“The board of directors of an irriga- 
tion district is given power generally 
to manage the affairs of the district; 
to execute all necessary contracts; to 
employ and appoint all agents, of- 
ficers, and employees, and define their 
duties; to acquire water rights, ca- 
nals, maintain waterworks, whether 
in this or any other state or in a 
foreign nation; to enter into any 
agreement with the United States or 
any state or other corporation, pub- 
lic or private or individual, for the 
joint acquisition, construction, main- 
tenance, or operation of any rights or 
works that might be lawfully owned 
by an irrigation district; to do any 
and all lawful acts necessary to be 
done that sufficient water may be fur- 
nished to the inhabitants of the dis- 
trict for irrigation and domestic pur- 
poses and to perform all acts that 
shall be necessary to fully carry out 
the purposes of the act under which 
said district was formed.” Craw- 
ford v. Imperial Irr. Dist., 253 P. 726, 
730, 200 Cal. 318. (2) An irrigation 
district may construct an irrigation 
system, buy an existing water sys- 
tem, enlarge its system, and increase 
its assessments to acquire and oper- 
ate such additions. Lindsay-Strath- 
more Irr. Dist. v. Wutchumna Water 
@on-296 -P) 933, 111i Cal. App: 688: 


, $81. Crawford v..Imperial Irr. Dist., 
253 P. 726, 200 Cal. 318; La Mesa, 
Lemon Grove & Spring Valley Irr. 
DistarVeamblaiey,s 259 b.etL9, 197 iCal: 
50; Lindsay-Strathmore Irr. Dist. v. 
Wutchumna Water Co., 296 P. 933, 
111 Cal.App. 688. 

fa] General powers of an irriga- 
tion district, or the methods of its 
management, or the method or man- 
ner’ of issuing bonds to carry on the 
work of the district or fulfilling the 
purposes of its organization, have 
been held not to be limited, nor the 
people or property owners within the 
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district to be confined to the precise 
terms of the statutes in force at the 
time of the organization thereof. La 
Mesa, Lemon Grove & Spring Valley 
LT IDIS tH View PLAS yeni2sos siya oye ho. d 
Calin 50; Lindsay-Strathmore  Irr. 
Dist. v. Wutchumna Water Co., 296 P. 
933, 111 Cal:App. 688. 


82. U.S.—Greeson v. Imperial Irr. 
Dist; 55 BRs(2d) S821 [afi-59 “BVC@a) 
529]. 

Cal.—Leeman v. Perris Irr. Dist., 
74 RP. 24, 140 Cal. 540; Stimson v. 
Alessandro Irr. Dist., 67 P. 496, 135 
Cal. 389; Bottoms v. Madera Irr. 
Dist., 242 P. 100, 74 Cal.App. 681. 


Idaho.—Yaden y. Gem Irr. Dist., 216 
P. 250, 37 Idaho 300. 


Neb.—Stroud v. Calamus Irr. Dist., 
235 N.W. 97, 120 Neb. 719; Cameron 
v. Calamus.Irr. Dist., 235 N.W. 97, 120 
Neb. 719; Elliott v. Calamus Irr. 
Dist., 235 N.W. 95, 120 Neb. 714. 


Or.—Redmond Realty Co. vy. Central 
Oregon Irr. Dist., 12 P.(2d) 1097, 140 
Or. 282. 

Wash.—Board of Directors of Riv- 
erside Irr. Dist. v. Cummings, 230 P. 
649, 131 Wash. 532 [mod 225 P. 636, 
129 Wash. 627]. 

[a] Implied power.—The power to 
carry on the business of the district 


Pimplies the power to do all things re- 


quired for that purpose. Crawford v. 
Imperial Irr. Dist., 253 P. 726, 200 Cal. 
318; Board of Directors of Riverside 
Irr. Dist. v. Cummings, 230 P. 649, 131 
Wash. 532 [mod 225 P. 636, 129 Wash. 
627]; Beasley vy. Assets Conservation 
Co., 230 P. 411, 181 Wash. 439. 


83. Stroud v. Calamus Irr. Dist., 
235 N.W.-97, 120 Neb. 719; Cameron v. 
Calamus Irr. Dist., 235 N.W. 97, 120 
Neb. 719; Elliott v. Calamus Irr. 
Dist., 235 N.W. 95, 120 Neb. 714; Pax- 
ton Irr. Dist. v. Conway, 142 N.W. 797, 
94 Neb. 205. 


84. Maney Bros. & Co. v. Crane 
Creek Irrigation, Land & Power Co., 
232 EF. 77, 146 C.C.A. 269; Bottoms v. 
Madera Irr. Dist., 242 P. 100, 74 Cal. 
App. 681; Stroud v. Calamus Irr. Dist., 
235 N.W. 97, 120 Neb. 719; Cameron 
v. Calamus Irr. Dist., 2835 N.W. 97, 120 
Neb. 719; Elliott v. Calamus Irr. 
Dist., 235 N.W. 95, 120 Neb. 714: Pax- 
ton Irr. Dist. v. Conway, 142 N.W. 797, 
94 Neb. 205; Redmond Realty Co. v. 
Central Oregon Irr. Dist., 12 P.(2d) 
1097, 140 Or. 282; Twohy Bros. Co. v. 
Ochoco Irr. Dist., Crook County, 210 
Py ors, 216. Paltsortosi@r ni. 


85. Bottoms v. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681. 


86. Yaden v. Gem Irr. Dist., 216 P. 
250, 37 Idaho 300. 


87. See statutory provisions; 
cases infra this note. 

[a] Limitations on power.—Under 
Sess. Acts (1897) §§ 3532, 3533, au- 
thorizing an arid land commission to 
enact rules for its government and 
to take all steps necessary to comply 


and 


[§ 901 


limitations and restrictions on the exercise there- 
of,S* and also the mode in which it may be exercis- 
ed,8®> and any act done in excess of the express 
or implied provisions of the statutes is ultra vires.*® 
From the foregoing, it is clear that the statutes of the 
particular jurisdiction must be examined in deter- 
mining the powers, duties, and methods of procedure 
of the officers of an irrigation district relative to the 
government of the district,87 the records of orders 
and resolutions of the officers,S* estimating the cost 
of the project,’® the issuance of bonds,°® making 
changes in the plan of the proposed project,®? em- 


with the conditions of the act grant- 
ing arid lands to the state, it has 
been held that the only limitation im- 
posed on the commission is that its 
acts must be for the benefit of the 
state. State v. Marshall, 52 P. 268, 
20 Mont. 510. 

[b] Abandoning all plans of irri- 
gation.—Under Colo. Irr. Act § 3452, 
providing that the title to all prop- 
erty acquired under its provisions 
shall vest in the irrigation district, 
and shall be held by it in trust “for 
the uses and purposes set forth in 
this act,’’ a district cannot, after us- 
ing some of the funds acquired from 
the sale of bonds in the prosecution of 
a plan of irrigation, as against its 
bondholders abandon all plans of ir- 
rigation. Gas Securities Co. v. An- 
tero & Lost Park Reservoir Co., 259 
F. 423, 170 CC.A. 399 [cert den 40 S. 
@t. 13, 250° U.S. 667, (63) Denidy stro sir 


88. See statutory provisions; and 
cases infra this note. 


[a] Statute held mandatory.—(1) 
The requirements of a statute pro- 
viding that all orders and resolutions 
shall be adopted by a majority of di- 
rectors by a yea and nay vote, to be 
entered on the records of the board, 
have been held mandatory (State v. 
Dilworth, 258 P. 250, 80 Mont. 111; 
State v. Dilworth, 258 P. 246, 80 Mont. 
102), (2) and under such a statute 
minutes showing “all’’ irrigation di- 
rectors voted ‘faye’ has been held to 
show a valid act as against an objec- 
tion of failure to show yeas and nays, 
although compliance was not exactly 
literal (State vy. Dilworth, 258 P. 246, 
80 Mont. 102). 


89. See statutory provisions; 
ease infra this note. 


[a] Estimation need be only rea- 
sonably accurate.—Under Remington 
& B. Code § 6430, relating to the or- 
ganization of irrigation districts, the 
estimate of probable cost of con- 
struction of canals, ete., to be made 
by directors after organization of a 
district is only required to be rea- 
sonably accurate. Hanson vy. Kittitas 
Reclamation Dist., 134 PRP. 1083, 75 
Wash, 297. 


90. See infra §§ 910-924. 


91. See statutory provisions; 
cases infra this note. 


[a] Changes after election.—(1) 
Under Deering Gen. L. (1931) No. 
3854 §§ 30, 30b, it has been held that 
an irrigation district board may, even 
after the election at which bonds are 
voted, make changes in the plan of 
the proposed project (El Dorado Irr. 
Dist. v. Browne, 13 P.(2d) 921, 216 
Cal. 269), (2) notwithstanding the 
publication and distribution of an in- 
formal report incorporating the orig- 
inal plan (El Dorado Irr. Dist. v. 
Browne, supra), (3) and a resolution, 
notice of bond election, and proposi- 
tion placed on the ballot, in general 
terms, has been held not to preclude 
the board from changing such plan 


and 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ploying agents,°? drainage of flooded lands,®* inter- 
ference with water rights of private individuals,®* 
and the presentation and allowance of claims.°® 


Interference with discretion of officers. 
of directors of an irrigation district being clothed 
with a wide discretion as to the manner in which it 
shall manage the business of the district, the courts 
are not warranted in interfering on any mere ques- 
tion of good business policy; nothing short of a gross 
abuse of its powers warranting interference.°® 


[§ 902] b. Incurring Debts.®’ -An irrigation dis- 
trict has no power to incur any debt or liability in 
excess of statutory provisions relative thereto,°® nor 
for any purpose not authorized by statute,®® and sub- 


after the election (El 
Dist. v. Browne, supra). 


92. See statutory provisions; and 
eases infra this note. 
{a] Employing agent to present 


arguments before congressional com- 
mittees.—(1) While an irrigation dis- 
trict has been held authorized to em- 
ploy one to present arguments sup- 
porting a bill before congressional 
committees (Crawford v. Imperial Irr. 
DiSteee Dowie 20,1200 Calnrvols). nCayeaet 
has also been held that, no authority 
being vested in the directors of an 
irrigation district to hire a person to 
secure favorable action on legisla- 
tion before congress, such authority 
cannot be implied, as expenditure of 
public money for that purpose is ille- 


fal CStatemy,. Belly (205° 0P. 8264 124 
Wash. 647). 
93. See statutory provisions; and 


cases infra this note. 


[a] Statute held constitutional. 
A statute providing for drainage by 
an irrigation district of subirrigated 
land and an amendment thereof have 
been held not unconstitutional (L. 
[1911] c¢ 162, amending Cobbey St. 
Annot. [1909] § 6877; L. [1895] c 70 
§ 29; U.S. Const. Amendm. 14; Neb. 
Const. art 1 § 3). State v. Farmers’ 
Irr. Dist., 217 N.W. 607, 116 Neb. 373 
(holding that the subirrigated lands 
and waters referred to in the drain- 
age statute are the lands and waters 
which are part of the irrigation sys- 
tem). 

[b] Necessarily implied duty.— 
An irrigation district may provide for 
the drainage and reclamation of lands 
flooded or water-logged by overflow or 
seepage from its irrigation works, the 
accomplishment of such purpose be- 
ing one of the necessarily implied du- 
ties of the district. Pioneer  Irr. 


Dist. v. Stone, 130 P. 382, 23 Idaho 
344, 
{c] Remedying unfortunate con- 


ditions —Under St. (1919) c 64 § 54, 
an irrigation district may be used 
for drainage purposes to forestall, 
or remedy, unfortunate conditions. 
McLean y. Truckee-Carson Irr. Dist., 
245 P. 285, 49 Nev. 278. 


94. See statutory provisions; 
case infra this note. 


[a] No control over rights and 
property of individuals.—Or. Irriga- 
tion Law of 1895 (L. [1895] p 13) has 
been held not to authorize a corpora- 
tion formed for irrigation facilities 
to exercise any control over the rights 
or property of individuals. Little 
Walla Walla Irr. Dist. v. Preston, 78 
PP, 982, 46 Or: 5: 

95. See statutory provisions; 
cases infra this note. 

[a] Submission on vouchers.—A 
law requiring claims against an irri- 
gation district to be submitted on 


and 


and 


Dorado Irr. | 
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contemplated in 


vouchers is mandatory (lL. § 7332). 
younE va Gard 27 (2b. 91005; 0129" Or, 


[b] Verification of claims.—Rev. 
St. (1908) § 3468, relating to the veri- 
fication of claims against an irriga- 
tion district, is not mandatory, in view 
of § 3450, giving the district board 
power to conduct the business of the 
district. Interstate Trust Co. v. 
Steele, 173 P. 873, 65 Colo. 99. 


[ec] Remedy where claim disal- 
lowed.—Where a claim against the 
district is disallowed, claimant’s only 
remedy to establish it is by an ordi- 
nary judicial proceeding. State v. 
Dilworth, 246 P. 167, 76 Mont. 218. 


[d] Adjudication by court of claim 
to water.—A water district and divi- 
sion officials exercise only statutory 
powers, and cannot recognize claims 
to water not adjudicated by a court 
of competent jurisdiction. Holbrook 
Irr. Dist. v. Arkansas Valley Sugar 
en. & Irrigated Land Co., 42 F.(2d) 
541. 


96. Post v. Wright, 289 P. 979, 37 
Ariz. 105; Wilbur v. Board of Direc- 
tors of Tia Juana River Irr. Dist., 271 
P. 514, 94 Cal. App. 511; Antero & Lost 
Park Reservoir Co. v. Lowe, 194 P. 
945, 69 Colo. 409; Bleakley v. Priest 
Rapids Irr. Dist., 11 P.(2d) 597, 168 
Wash. 267; Board of Directors of 
Horse Heaven Irr. Dist. v. Mineah, 
192 P. 997, 112 Wash. 325; Hanson v. 
Kittitas Reclamation Dist., 134 P. 
1083, 75 Wash. 297. 


Right of landowner to restrain ul- 
tra vires acts see infra § 909. * 


97. Liability for debts on dissolu- 
tion see infra § 994. 


98. In re Walker River Irr. Dist., 
195 P. 327, 44 Nev. 321. ; 


[a] Statute held constitutional.— 
Irr. Dist. Act § 14, limiting the in- 
debtedness which a district may in- 
eur to the obligations voluntarily as- 
sumed by the landowners, does not 
violate 'U. S. Const. Amendm. 14, by 
permitting confiscation of property by 
taxation without due process of law. 
In re Walker River Irr. Dist., 195 P. 
327, 44 Nev. 321. 


99. Northern Pac. Ry. Co. v. John 
Day Irr. Dist., 211 P. 781, 106 Or. 140. 


[a] Thus the directors of an irri- 
gation district possess no power to 
incur liability on the district for the 
purpose of providing a picnic, for 
compensation to an attorney for serv- 
ices rendered prior to its organization, 
or for paying the expenses of any 
person while attending an irrigation 
congress. Northern Pac. Ry. Co. v. 
John Day Irr. Dist., 211 P. 781, 106 Or. 
140. 


1. See statutory provisions; 
cases infra this note. 

[a] Purposes of organization or 
any purposes of act.—Under a stat- 


and 
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ject to certain exceptions,! an irrigation district may 
not incur any indebtedness except on compliance with 
prescribed statutory provisions.’ 
to the incurring of indebtedness by irrigation dis- 
tricts must not violate the provisions of the consti- 
tution;® but a constitutional provision prohibiting 
the creation of debts in excess of taxes for the cur- 
rent year unless, etc., has been held not applicable 
to irrigation districts, as their exactions are essential- 
ly assessments for local benefits, and not levied for 
general governmental purposes, as are the taxes 


Statutes relating 


the constitutional provision,* and 


an irrigation district has been held not within the 
classification of “other municipal corporations” in 
a constitutional provision limiting indebtedness.® 


ute allowing the board of directors 
to incur indebtedness for the purposes 
of organization or for any of the pur- 
poses of the act without compliance 
with the provisions relating to in- 
debtedness, it has been held that (1) 
only services from and including the 
filing of a petition for organization 
to the filing of the return of the elec- 
tion are services for the purposes of 
organization (Ser-Vis v. Victor Val- 
leyo irr: Dist 214 i223, 190u@ale wean 
(2) and services in securing options 
on necessary water rights, etc., to be 
conveyed to the district when form- 
ed, although performed prior to or- 
ganization of the district, have been 
held to be for the purposes of the act 
(Ser-Vis v. Victor Valley Irr. Dist., 
supra). (3) Such exceptions, how- 
ever, have been held not to pre- 
clude incurring liability for the sal- 
ary of an officer of the district ex- 
pressly provided for by statute. 
Mitchell v. Patterson, 52 P. 589, 120 
Cal. 286. 


[b] Statute held constitutional. 
The two thousand dollar indebtedness 
for organization purposes of irriga- 
tion districts authorized by Acts 29th 
Leg. c 122 § 50 is to be paid out of 
assessments which can only be made 
after being authorized by two thirds 
of the voters of the district, and the 
section, when so construed, is not in 
violation of Const. art 3 § 52, as to 
two-thirds vote being required to lend 
credit of a district. White v. Fahr- 
ing, (Tex.Civ.App.) 212 S.W. 193. 


2. Ramirez v. Electrical Dist. No. 
aan aah County, 294 P. 614, 37 Ariz. 


3. In re Bonds of South San Joa- 
Quin lor, IISt. 19 sO See Go ieeate 
345 (holding Irr. Act 1897 [St. (1897) 
p 265] § 34 not unconstitutional for 
authorizing those appearing as own- 
ers on the equalized assessment roll 
to petition for an election on the 
question of incurring indebtedness, 
the question being decided by a vote 
of the electors). > 


4 Sullivan v. Blakesley, 
918, 35 Wyo. 73. 


Irrigation assessments as not with- 
in purview of constitutional regula- 
tions of general taxes see infra § 926. 


Nature of tax as special assessment 
see infra § 926. 


5. Ramirez v. Electrical Dist. No. 
4, Pinal County, 294 P. 614, 37 Ariz 
860; Board of Directors of Middle 
Kittitas Irrigation Dist. v. Peterson, 
29°P. 7995) 4 wWashe 147. 


[a] Statute held not to limit in- 
debtedness.—A statute requiring an 
irrigation district to proceed in the 
manner provided in the constitution 
for municipal corporations before in- 
curring indebtedness has been held 
not to render such constitutional 
provision limiting the indebtedness 


246 P. 
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[§ 903] c. Contracts Generally.° 
an irrigation district being limited to those conferred 
by statute,’ contracts which go beyond the scope of 
ihe power vested in the officers exercising the func- 
The statutes in each 
jurisdiction must be examined in determining the 
power of an irrigation district to execute contracts 


tions of the district are void.® 


of municipal corporations applicable 
to irrigation districts. Ramirez v. 
Electrical Dist. No. 4, Pinal County, 
294 P. 614, 37 Ariz. 360. 


6. Contracts for supply of water 
to consumers in general see infra §§ 
1076-1079. 


7. See supra § 901. 


8. Bottoms v. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681. 


9. See statutory provisions; 
cases infra this note. 


[a] Power of individual officers.— 
(1) Under statutory provisions in 
some jurisdictions, the power to con- 
tract is lodged exclusively in the 
board of directors acting as a body 
(Cameron County Water Improve- 
ment Dist. No. 1 v. Parkhurst, (Tex. 
Civ.App.) 46 S.W.(2d) 472; Hidalgo 
County Water Control & Improvement 
Dist. No. 1 v. Gannaway, (Tex.Civ. 
App.) 13 S.W.(2d) 204), (2) and the 
manager cannot make contracts bind- 
ing on the water control district, as 
his power is ministerial, that is, to 
sign contracts authorized by the board 
(Hidalgce County Water Control & Im- 
-_provement Dist. No. 1 v. Gannaway, 
- supra). 

{b] Agreement to pay contract 
holders for waiver of rights.—An ir- 
rigation district has been held with- 
out authority to enter into an agree- 
ment with holders of contracts to re- 
ceive water to pay them a certain an- 
nual sum in consideration of a waiver 
of rights under the contract and an 
agreement not to contest the assess- 
ment under Irr. Dist. Act §§ 2, 15, 59, 
61, as amended, waiver of rights be- 
ing confined to the right to receive 
water at a stated price without con- 
veying water rights of contract hold- 
ers, and the agreement being ultra 
vires, in view of Civ. Code §§ 552, 662. 
Danley v. Merced Irr. Dist., 226 P. 
847, 854, 66 Cal.App. 97. 


[ce] Electric power.—Under ss 
(1923) c 7, providing for the creation 
of assessment districts to supply elec- 
tric power for irrigation purposes, a 
contract with the state and a city 
whereby they were to be furnished 
power on contributing a portion of 
the cost of the transmission line and 
other equipment, and the turning over 
of the physical possession of a trans- 
mission line during the life of the 
contract to an association from which 
the power was to be obtained, was 
not ultra vires, in view of § 22 of the 
act, providing that such districts and 
their boards of directors shall have 
authority to make reasonable con- 
tracts to carry out the plans of the 
organization. Brown v. Electrical 
Dist. No. 2, Pinal County, 223 P. 1068, 
Alo) dey cha, walter 


{d] Allocation contract.—(1) <A 
proposed allocation contract between 
the imperial irrigation district and 
other public bodies for apportionment 
of water rights in the Colorado River 
system has been held within the 
board’s jurisdiction and power (Boul- 
der Canyon Project Act [43 USCA 8&§ 
617-617t]); Deering Gen. Li. [1923] 
No. 3854 §§ 15b, 15c) (Greeson v. Im- 
perial Irr. Dist., 59 F.(2d) 529 [aff 
55 F.(2d) 321]) (2) and to be support- 


and 
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ed by a sufficient consideration (Gree- 
son v. Imperial Irr. Dist., supra). 
[e] Conveyance of water rights.— 
A contract by landowners to convey 
their claims of water rights to an ir- 
rigation district, conditioned on or- 
ganization of such district within a 
reasonable time, is valid. Davy v. 
MeNeill, 240 P. 482, 31 N.M. 7. 


10. See statutory provisions; 
cases infra this note. 

[a] Supply of water and drainage 
system.—(1) Under the statutes in 
some jurisdictions it has been held 
that irrigation districts have power 
to contract with the United States for 
the supply of water (Pioneer Irr. Dist. 
v. Stone, 130 . (382, 23 -ldaho 344; 
Nampa & Meridian Irr. Dist. v. Pet- 
rie, 153 P. 425, 28 Idaho 227 [error 
dism’ 39 S(Ctn 25; 9248" US: ol54) 363 
L.Ed. 178]), (2) or for supplemen- 
tal water rights (Nampa & Meridian 
Irr. Dist. v. Petrie, supra), (3) or for 
the construction of a drainage system 
(Nampa & Meridian Irr. Dist. v. Pet- 
rie, supra; McLean v. Truckee-Carson 
Irr. Dist., 245 P. 285, 49 Nev. 278). 

Contract with United States for op- 
eration of irrigation system see infra 
note 14 [c]. 

11. See statutory provisions; 
case infra this note. 


[a] UWnder general grant of powers, 
it has been held that a district could 
not contract to compensate persons 
for services rendered in the settle- 
ment of a dispute, without first hav- 
ing made provision for payment 
thereof in the manner provided. Bot- 
toms v. Madera Irr. Dist., 242 P. 100, 
74 Cal.App. 681. 


and 


and 


12. See statutory provisions; and 
cases infra this note. 
[a] Release of damages from 


waste water.—An irrigation district’s 
contract whereby a landowner re- 
tained waste waters in consideration 
of release of the district from claims 
for damages has been held not ultra 
vires.(Lord L. §§ 6178, 6179; L. [1915] 
Dr 2os Sone tar PROUT speiG4S — 33). 
Barker v. Sonner, 294 P. 1053, 135 Or. 
De 

[b] Contract with state—(1) An 
irrigation district’s agreement to ac- 
cept a certain amount from the state 
for services in the reclamation of 
state land has been held not ultra 
vires (Gem Irr. Dist. v. Gallet, 253 P. 
128, 43 Idaho 519) (2) and not one 
to abolish a lien given the district 
by statute, as the state is not sub- 
ject to such a lien (Gem Irr. Dist. vy. 
Gallet, supra). 

[c] Contract effecting dissolution. 
—A. contract for the settlement of a 
dispute by which the district disposes 
of its property, provides for the dis- 
solution of the district, and the con- 
veyance of its rights and privileges to 
some other corporation, is ultra vires 
and void. Bottoms vy. Madera Irr. 
Dist., 242 P. 100, 74 Cal.App. 681. Dis- 
solution generally see infra § 993. 


13. See statutory provisions; 
case infra this note. 


[a] Director owning land needing 
water. — Under Remington Code 
(1915) §§ 6418, 6419, the fact that di- 


and 
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generally,® contracts with the United States,*° con- 
tracts to pay for services rendered,'* contracts set- 
tling claims or disputes,'” contracts in which a diree- 
tor or officer of the district has an interest,*? and 
contracts placing management of the system in the 
hands of others than officers of the district.1* 


Municipal corporation as respects contracts. An 


rectors of a reclamation district had 
orchards therein did not render a con- 
tract by them for water supply for 
the district void, as contrary to § 
6455, whose provision against direc- 
tors being interested in contracts of 
the district refers to interest peculiar 
to a director and different from that 
of other landowners; and the fact 
that the directors may have owned 
orchards requiring water at once, 
while others had lands not requiring 
immediate irrigation, would not make 
their interest different from that of 


the others. Beasley v. Assets Con- 
servation Co., 230 P. 411, 131 Wash. 
439. 


14 See statutory provisions; and 


eases infra this note. 


[a] Transfer to individual.—A con- 
tract by a board of directors of an ir- 
rigation district, giving to a stranger 
the management of the _ reservoir, 
dam, and main canal, and taking the 
management out of the _ district, 
would be ultra vires and void. Col- 
burn v. Wilson, 130 P. 381, 23 Idaho 
337. 

[b] Statute authorizing lease of 
system held constitutional.—The Ir- 
rigation District Act of 1901, per- 
mitting the board of directors of an 
irrigation district to lease the system 
of works, is not unconstitutional as 
delegating a municipal function to a 
private. corporation. Byington  v. 
Sacramento Valley West Side Canal 
CoRAels8aPRr TOY, LTO Calanza 


[c] Contract with United States.— 
(1) Under Neb. Rev. St. (1913) 8 
3467, as amended by L. (1917) ¢ 83, 
and under Neb. L. (1917) e 191, an ir- 
rigation district of Nebraska has been 
held to have authority to make a con- 
tract for the operation of its project 
by the United States (New York 
Trust Co. v. Farmers’ Irr. Dist., 280 
I’. 785), and (2) where the bondhold- 
ers of an irrigation district proposed 
to surrender a part of the bonds and 
to accept payment of the balance in 
smaller installments at lower inter- 
est, if ‘the United States would take 
over the district, and provided that 
the details of the taking over should 
be worked out by a board composed of 
the persons named in the proposal, the 
bondholders cannot object 'to the de- 
tails as worked out by the board so 
appointed by them, unless they in- 
validated the contract with the United 
States, so as to defeat the considera- 
tion for the bondholders’ agreement 
(New York Trust Co. v. Farmers’ Irr. 
Dist., supra). (3) . The words “take 
over” must*be given their primary 
meaning, to asSume control or man- 
agement of, and do not require the 
transfer of absolute title to the Unit- 
ed States, especially where the other 
provisions of the proposal were not 
consistent with an outright sale of 
the property to the United States, 
but were consistent with the assump- 
tion of management and control by 
the United States (New York Trust 
Co. v. Farmers’ Irr. Dist., supra), and 
(4) such a con'tract between the bond- 
holders of an irrigation district, which 
was unable to continue the operation 
of its system, the failure of which 
would have resulted in loss to the 
bondholders, whereby the bondhold- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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irrigation district has been held to be a municipal 
corporation when it is considered in relation to its 
contracts made in the manner prescribed by law.!® 

[§ 904] d. Purchase and Disposition of Property. 
As a general rue, under the statutes relating to irri- 
gation districts,?® an irrigation district, through its 
proper officers, may acquire, by putchase or con- 


ers agreed to surrender less than ‘ten 
per cent of their bonds and to give ad- 
ditional time at Iower rate of interest 
for payment of the remaining bonds, 
in consideration of the taking over 
and operation of the district by the 
United States, has been held not bur- 


densome (New Vork 9 Trust? Co,. iv. 
Farmers’ Irr. Dist., supra). 
15. State v. Columbia Irr. Dist. of 


Stevens County, 208 P. 27, 121 Wash. 
79. 

Nature of irrigation district gen- 
erally see supra § 862. 

16. See statutory provisions. 

17. In re Auxiliary Eastern Canal 
irr, Dist... 207 P2614, 24 “Ariz, (163): 
Andrews v. Lillian Irr. Dist., 92 N.W. 
612, 97. N.W. 336, 66 Neb. 458. 

[a] Ratification of agreement for 
compensation.—(1) A drainage dis- 
trict, which took possession of land 
for a right of way and constructed its 
works thereon, thereby ratified an 
agreement between the general mana- 
ger of the state reclamation board and 
the landowner as to compensation, in- 
cluding payment of the cost of re- 
moving buildings by the district, as it 
cannot knowingly accept and retain 
the benefits of, and repudiate its lia- 
bilities under, an agreement made in 
its behalf, although unauthorized by 
the board. Carmichael v. Riley, 205 
FP. 478, 56 Cal. 409. (2) The allow- 
ance by the state reclamation board 
of a claim by the owner of land, tak- 
en for a levee right of way for the 
value of a barn thereon, which was 
destroyed by fire, during removal by 
the drainage district has been held a 
ratification of an agreement by the 
board’s general manager to compen- 
sate the owner therefor, and is con- 
clusive on the question of negligence 
as well as of the compensation due. 
Carmichael v. Riley, supra. 


{[b] Lien. on system acquired by 
district.—The lien of a contractor, 
who constructed an irrigating system 
for a corporation, has been held to 


. attach, after transfer by the corpora- 


tion to an irrigation district, only to 
the interest of the corporation there- 
in at the time the lien attached. 
Smith v. Faris-Kesl Const, Co., 150 P. 
25, 27 Idaho 407. 


18. Board of Directors of the Pay- 
ette-Oregon Slope Irr. Dist. v. Peter- 
SObw lose EA Sel,) leo bs las. o4 "Or, 
46. 

fa] Contract subject to approval 
not ultra vires.—The contract of an 
irrigation district to purchase a 
pumping plant, the completion of 
which was dependent on the approval 
of the state engineer and the result 
of an election, was not thereby ren- 
dered ultra vires. Board of Directors 
of the Payette-Oregon Slope Irr. Dist. 


Vv. Peterson, 128 P. 837, 129 'P..123, 
64 Or. 46. 
19. Hegi v. Carrick & Mangham 


Agua Fria Lands & Irrigation Co., 
940 P. 349, 29, Ariz. 221; In re Board 
of Directors of Wenatchee Reclama- 
tion Dist., 157 P. 38, 91° Wash. - 60. 
And see cases infra this note. 

[a] Completed systems.—(1) The 
provisions of the statutes concerning 
the purchase by irrigation, districts of 
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pumping 


complete irrigation systems and for 
payment therefor in bonds of the dis- 
trict was intended to prevent diffi- 
culties arising from advance pay- 
ments on a contract for the purchase 
of a system: to be enlarged by the 
seller, and which, unless completed, 
would be of no value to the district 
(Henry L. Doherty & Co. v. Steele, 
204 P. 77, 71 Colo. 33), and (2) a con- 
tract by a corporation to extend and 
enlarge an irrigation system and de- 
liver it to an irrigation district for a 
specified price payable in bonds of the 
district and a supplementary contract 
providing for delivery of bonds of the 
par value of two hundred fifty thou- 
sand dollars on transfer to the dis- 
trict of a small ditch and certain 
rights of way the whole value of 
which did not exceed six thousand 
dollars has been held not to provide 
for the construction of an irrigation 
system nor for the delivery of a par- 
tial system, but for delivery to the 
district of a completed system (Henry 
L. Doherty & Co. v. Steele, supra). 
(3) Where a corporation contracted 
to extend and enlarge an irrigation 
system and deliver it to an irrigation 
district as a complete system, a later 
contract modifying the first contract, 
when void in that it was never ap- 
proved by the taxpayers and land- 
owners, could not annul or vary the 
original contract (Henry lL. Doherty 
& Co..v. Steele, supra); and (4) where, 
under a contract by which a corpo- 
ration was to extend and enlarge an 
irrigation system and convey it to 
an irrigation district, property was 
condemned as part of the system, and 
the ditch built and maintained for 
seven years, the district could not 
elect to abandon and avoid payment 
for the property, and hence was en- 
titled to reimbursement on surrender 
of the system because never complet- 
ed (Henry L. Doherty & Co. v. Steele, 
supra). 

[b] Incomplete water systems.— 
Under a statute authorizing an irri- 
gation district to purchase canals and 
works, “including canals and works 
constructed and being constructed,” it 
has been held that an irrigation ‘dis- 
trict has power to negotiate for wa- 
ter systems in advance of their total 
completion. Stowell v. Rialto Irr. 
Dist., 100.P. 248, 155 Cal. 215. 

(1) 


[ec] Contract construed. 
Where a contract for the sale of an ir- 
rigation system to an irrigation dis- 
trict, providing for conveyance and 
payment on or before Febr. 25, 1915, 
also gave the district an option to pay 
in its bonds requiring approval and 
validation by the court, which was 
not obtained until June 30, 1915, the 
date of the decree of validation has 
been held properly regarded as the 
true date of the sale. Tongue & Yel- 
lowstone River Irr. Dist. v. Jordan, 
263 F. 261. (2) Where a contract for 
the sale of an irrigation system re- 
quired the seller to make specified re- 
nairs and enlargements, and provided 
that if they were not completed on or 
before May 15 the buyer might retain 
a sufficient amount of the purchase 
price until the work was completed, 
and that this might be done after the 
close of the irrigating season, the 
making of the repairs and enlarge- 
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demnation, all property necessary for its system of 
Thus an irrigation district may acquire a. 
plant'® or an existing irrigation system,!® 
but the right of water contract holders to contest as- 
sessments purporting to be waived, released, or ex- 
tinguished by a contract with an irrigation district 
has been held not included with the classes of prop- 


ments have been held conditions sub- 
sequent, and not conditions precedent, 
to the taking effect of the sale and 
purchase. Tongue & Yellowstone 
Rivers irr. Dist, ya Jordant supra. 
(3) A contract of sale of an irriga- 
tion system, together with a water 
right of seven thousand five hundred 
miners’ inches of. water, which re- 
quired the seller to make specified re- 
pairs and enlargements, have been 
held not to require such an enlarge- 
ment as would permit seven thousand 
five hundred miners’ inches of water 
to pass through the system, especially 
where a lease from the seller to the 
buyer required the system to be 
placed in such repair that four thou- 
sand inches could be _ distributed. 
Tongue & Yellowstone River Irr. Dist. 
v. Jordan, supra. (4) Where a con- 
tract of sale of an irrigation system 
containe@ an option, which the buyer 
exercised, to pay the purchase price 
in its own bonds at par value and ac- 
crued interest, and there was a delay 
in completing the contract, the seller 
was entitled to interest from the date 
the sale became effective, but could 
not be permitted to retain any of the 
net revenue received by him after that 
time. Tongue & Yellowstone River 
Irr. Dist. v. Jordan, supra. 


[ad] Effect of mortgage by original 
owner after contract to sell to dis- 
trict.—(1) A mortgage by a corpo- 
ration, which had previously con- 
tracted to sell its interests in an ir- 
rigation system to irrigation districts 
in exchange for their bonds, has been 
held invalid as to such interests: 
(Maney Bros. & Co. v. Crane Creek Ir- 
rigation, Land & Power Co., 232. F. 77, 
146 C.C.A. 269), (2) and the officers 
of an irrigation district have been 
held without power to bind the dis- 
trict by recognition of such a mort- 
gage on property which the district 
had previously contracted to _buy 
(Maney Bros. & Co. v. Crane Creek 
Irrigation, Land & Power Co., supra). 


{e] Influence to have district ac- 
cept contract.—An irrigation district 
will not be enjoined from making a 
contract to purchase property from an 
irrigation company within the scope 
of its authority under L. (1921) ¢ 149, 
merely because under another con- 
tract, in no. way binding on the dis- 
trict, and'to which it was not a par- 
ty, some unauthorized parties had 
agreed to use their influence to have 
the district accept the terms of the 
new contract. Hegi v. Carrick & 
Mangham Agua Fria Lands & Irriga- 
tion Co., 240 P. 349, 29 Ariz. 221, 


[f] Effect on contract rights of 
owners of water rights.—Purchase by 
an irrigation district of power and 
irrigation instrumentalities has been 
held not an interference with con- 
tract rights of owners of water rights 
therein. Bleakley v. Priest Rapids 


eee Dist., 11 P.(2d) 597, 168 Wash: 
67 
[g] Contract containing provision 


for supply of water outside district.— 
An option agreemen't to purchase a 
water system containing a provision 
that if the system is bought the dis- 
trict is to,supply water outside the 
boundaries of the district has been 
held not void. La Mesa, Lemon Grove 
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to dispose of property,?® the board of directors of a 
district is without power to dispose of the property 


other than as provided by law.?®° Where the title 


erty which a district may purchase.”° So, too, it has 
been held that an irrigation district has power to con- 
tract for the purchase of water.?1_ In accordance 


> 


with the general rule,”? 


Disposition of property.” 


& Spring Valley Irr. Dist. v. Halley, 
Zoe se UL, Ore Call. Ut 

[h] Consideration.—Benefit to the 
irrigation district has been held a 
sufficient consideration for its con- 
tract to take over federal irrigation 
works. In re Ft. Shaw Irr. Dist., 261 
P. 962, 81 Mont. 170. 


20. Danley v. Merced Irr. Dist., 
226 P. 847, 853, 854, 66 Cal.App. 97, 
sale 


21. Bridgeport Irr. Dist. v. U. S., 
40 F.(2d) 827 [cert den 51 S.Ct. 74, 282 
U.S. 866, 75 L.Ed. 766]; Day v. Buck- 
eye Water Conservation & Drainage 
Dist., 237 P. 636, 28 Ariz. 466; Beasley 
yv. Assets Conservation Co., 230 P. 411, 
131 Wash. 439. 


[a] Water right equivalent to 
easement.—(1) Although L. (1921) e 
149, as modified by L. (1922) (Spec. 
Sess.) c 6, may not permit the issue 
of bonds by an irrigation district for 
purchase of a mere promise of an- 
other to deliver water, an irrigation 
district has been held entitled to con- 
tract with a canal company for de- 
livery of all irrigation water it could 
legally divert and carry, which would 
result in a water right in the irriga- 
tion district, equivalent to an ease- 
ment (Day v. Buckeye Water Con- 
servation & Drainage Dist., 237 P. 636, 
28 Ariz. 466), (2) and an agreement 
of an irrigation district with a canal 
company for diversion and delivery of 
water for all lands within the dis- 
trict, so far as possible, has been 
held to create a vested right in the 
canal appurtenant to lands of 'the dis- 
trict in the nature of an easement 
{Day v. Buckeye Water Conservation 
& Drainage Dist., supra). 


{b] Purchase, pending arrange- 
ments to buy system. — (1) Where 
landowners, to whose orchards water 
supply was necessary, organized a 
reclamation district to purchase an 
existing irrigation system whose op- 
eration had been stopped, the subse- 
quent voting of bonds to pay for the 
system has been held, by inference, to 
authorize the directors to contract 
for water supply pending the pur- 
chase of the bonds and to issue war- 
rants to pay therefor (Beasley v, As- 
sets Conservation Co., 230 P. 411, 131 
Wash. 439), and (2) under Remington 
Code (1915) § 6416 et seq, a contract 
by a reclamation district for water 
supply necessary for irrigation, pend- 
ing arrangements to buy an irriga- 
tion system, has been held not ultra 
vires (Beasley v. Assets Conservation 
Co., supra). (3) A reclamation dis- 
trict board of directors, authorized to 
contract for a temporary supply of 
water, also had authority to deter- 
mine whether the contract had been 
substantially performed, so. that, 
where the board issued warrants for 
Such service according to the con- 
tract, the district was estopped to say 
that the contract was not performed 
(Beasley v. Assets Conservation Co., 
supra), and (4) the failure of the 
contractor to furnish water to the 
reclamation district for unimproved 
lands which did not need water, caus- 
ing no damage, has been held not 


a statute permitting an irri- 
gation district to acquire the stock of water compa- 
nies has been held to apply to irrigation districts or- 
ganized prior to the passage of the statute.?* 

While statutes in some 
jurisdictions expressly authorize irrigation districts 


risdiction.? 


ground for cancellation of warrants 
to pay for water (Beasley v. Assets 
Conservation Co., supra). 


[c] Submission to electors not 
necessary.—It has been held that the 
officers of an irrigation district could 
bind the district on a contract for wa- 
ter calling for payment over a ten- 
year period, without first submitting 
the proposition to electors, under Neb. 
Rev. St. (1913) §§ 3465, 3466; Neb. 
L. (1915) ec 205, requiring an election, 
being cumulative Bridgeport Irr. 
Dist. v. U. S., 40 F. (2d) 827 [cert den 
51 S.Ct. 74, 282 U.S. 866, 75 L.nd. 
766]. 


{d] Payment of interest.—A con- 
tract provision requiring payment of 
interest after the due date of install- 
ments under a contract for ‘the pur- 
chase of water by an irrigaticn dis- 
trict has been held valid. Bridgeport 
Irr. Dist. v. U. S., 40-F. (2d) 827 [cert 
den 51 S.Ct. 74, 282 U.S. 866, 75 L.Ed. 
766]. 


{e] Contract and deed with power 
company.—(1) Whether a power com- 
pany’s contract to sell a water right 
merged in a deed thereof must be de- 
termined from the instruments and 
the parties’ situation, conduct, and 
intention (Waterford Irr. Dist. v. 
Modesto Irr. Dist., (Cal.App.) 16 P. 
(2d) 275), and (2) the burden was on 
irrigation districts, purchasing a 
power company’s interest in a water 
right, previously sold to another such 
district for irrigation purposes, to es- 
tablish the contention that the first 
vendee accepted a subsequent deed 
in full performance of the contract 
(Waterford Irr, Dist. v. Modesto Irr. 
Dist., supra); (3) aS a power com- 
pany being prohibited as a public util- 
ity from disposing of operative prop- 
erty without the railroad commis- 
sion’s consent, the presumption is 
that the parties to the contract for 
sale of a water right by it for irri- 
gation purposes did not contemplate 
merger ‘thereof in a SsubSequent deed 
not approved by the commission (Wa- 
terford Irr. Dist. v. Modesto Irr. Dist., 
supra). (4) However, a power com- 
pany and an irrigation district, di- 
rected by the railroad commission to 
execute a deed conforming to an ap- 
proved agreement for sale of a water 
right by a company to the district, 
could not depart from the terms of 
such authority (Waterford Irr. Dist. 
v. Modesto Irr. Dist., Supra), and (5) 
an irrigation district, being prohibited 
from accepting property, unless clear- 
ly authorized, particularly when 
coupled with an obligation, could not 
aecept a deed not conforming to its 
contract to purchase a water right as 
required by the railroad commis- 
sion’s order (Waterford Irr. Dist. v. 
Modesto Irr. Dist., supra). (6) Hence 
the irrigation districts, purchasing a 
power company’s interest in a water 
right, previously sold to another such 
district for irrigation purposes under 
a contract obligating the power com- 
pany to use and pay for water not re- 
quired by the first district, have been 
held obligated to pay therefor, al- 
though a subsequent deed recited the 
district’s agreement to permit the 


to the property remains in the landholders, néither 
the district nor its trustees have any power to trans- 
fer, sell, or dispose of the interests, or any part 
thereof, of the landholders within and under its ju- 


Title to property. Under statutes in some juris- 


company to use such water, contract 
not being merged in the deed. Wa- 
terford Irr. Dist. v. Modesto Irr. Dist., 
supra. 

[f] Option contract.—(1) A water 
control and. improvement district’s 
rejection of an offer to take water 
under an option contract terminated 
the offer as far a&S the district was 
concerned (Goodwin v. Hidalgo Coun- 
ty Water Control & Improvement 
Dist. No. 1, (Tex.Civ.App.) 58 S.W. 
(2d) 1092), (2) and the fact that sev- 
eral months after the water control 
and improvement district rejected the 
offer to take water under an option 
contract the district purchased a wa- 
ter permit from the owner has been 
held not construable as acceptance 
of the offer previously definitely re- 
jected (Goodwin v. Hidalgo County 
Water Control & Improvement Dist. 
No. 1, supra), (3) and if the owner did 
not have a good title to the water 
permit, and the district was charged 
with knowledge of such fact, the dis- 
trict would not be an innocent pur- 
chaser, and might be forced to sur- 
render it, but it could not be forced 
to perform the provisions of the op- 
tion that it had previously rejected 
(Hidalgo County Water Control & Im- 
provement Dist. No. v. Goodwin, 
(Tex.Commn.App.) 25 S.W.(2d) 813 
[rev (Civ.App.) 14 S.W.(2d) 321]), 
(4) and the district, by accepting a 
water permit from the owner, did not 
thereby accept all the terms of the 
option under which the owner ac- 
quired it (Goodwin v. Hidalgo County 
Water Control & Improvement Dist. 
No. 1, Supra). 

22. See supra § 901. 

23. Lindsay-Strathmore Irr. Dist. 
v. Wutchumna Water Co., 296 P. 933, 
111 Cal.App. 688. 


24. Lease of entire irrigation sys- 
tem see supra § 903. 


25. See statutory provisions; and 
cases infra this note. 
[a] Land not needed.—(1) Un- 


der a statute providing that, to ac- 
complish the purpose of the district 
as proposed by the petition submitted 
for its formation, the board shall have 
power to sell and otherwise dispose of 
property, it has been held that, where 
an irrigation district purchased land 
and did not need all of it, it could 
sell the portion not needed (Post vy. 
Wright, 289 P. 979, 37 Ariz, 105)) 1@) 
and could divide the property into 
small parcels to enhance the value on 


a sale thereof (Post v. Wright, 
supra). 
[b] Statute held constitutional.— 


A statute providing for the sale by 
irrigation districts of property not 
needed by the district, including ex- 
cess capacity of storage reservoirs, 
has been held not unconstitutional as 
interfering with vested or adjudicated 
water rights. Johnson v. Warm 
Spree Irr. Dist., 246 P. 527; 118 Or} 


26. Bottoms vy. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681. 


27. Thompson y. McFarland, 82 P. 
478, 29 Utah 455. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 904-905] 


dictions, the title to all property acquired by an irri- 
gation district, by operation of law, vests immediate- 
ly in the district and is keld in trust for, dedicated to, 
and set apart to, the uses and purposes provided by 


law.?8 


[§ 905] e. Construction of Irrigation Project— 
Under the statutes creating and 
regulating irrigation districts,?® an irrigation dis- 


(1) In General. 


28. Gas Securities Co. v. Antero & 
Lost Park Reservoir Co., 259 F. 423, 
170 C.C.A. 399 [cert den 41 S.Ct. 13, 
250. U.S. 667%, 68 L.Ed.-1198]; “Yaden 
Kt Gem Irr. Dist., 216 P. 250, 37 Idaho 
00. 


29. See statutory provisions. 

30. See cases infra this note. 

{a] Authorization of voters.—The 
whole purpose and scope of the 


Wright Irrigation Act, so far as it re- 
lates to new construction work, rests 
on the adoption of plans and the ap- 
proval of landowners of the district, 
and does not rest primarily with the 
directors, who are not empowered to 
carry on any new work without au- 
thorization, so that under § 39 funds 
can be used by the directors in the 
prosecution of new work only when 
previously authorized by voters. 
Buschman v. Turlock Irr. Dist., 190 
P. 491, 47 Cal.App. 321. 

[b] Ditches in towns.—(1) An ir- 
rigation district, organized under 
Sess. L. (1903) p 150, authorizing it 
to include town lots, has been held to 
have implied power to enter the 
streets and alleys of an included 
town or village to construct ditches 
and laterals necessary to the delivery 
of water to consumers (City of Nam- 
pa v. Nampa & Meridian Irr. Dist., 
131 P. 8, 23 Idaho 422), (2) but such 
implied power has been held not to 
deprive a town of its control and 
right to direct the manner of the con- 
struction and maintenance of such 
ditches (City of Nampa v. Nampa & 
Meridian Irr. Dist., supra). 

[ce] Duty to install laterals.—An 
irrigation district has no duty and 
cannot be compelled to install later- 
ats so that each part of an owner’s 
property shall be reached in the same 
manner and to the same extent as the 
lots in the other portions of the dis- 
trict. Union Trust Co. v. Carnhope 
irr, Dist .2ocney ofl, cot be. Zit 132 
Wash. 538. 

[d] Private or proprietary power. 
—In constructing an irrigation sys- 
tem, the district has been held to ex- 
ercise a private or proprietary power. 
Twohy Bros. Co. v. Ochoco Irr. Dist., 
Crook County, 210 P. 873, 216 P. 189, 
LOS On. 

81. See cases infra this note. 

[a] Necessity of prior existence 
of construction fund.—Prior to Act 
March 31, 1899 (L. [1899] ec 78), 
amending Comp. St. (1897) c 98a § 24 
(lL. [1895] ¢ 70 § 24), it has been 
held that the directors of an irriga- 
tion district did not have authority to 
obligate the district to pay for con- 
struction work until they had first 
created a construction fund, and a 
contract made prior to the existence 
of such fund is void. Wyman v. 
Searle, 128 N.W. 801, 88 Neb. 26. 


[b] Contract to furnish labor and 
materials.—(1) A contract of an irri- 
gation company requiring the con- 
tractor to furnish labor and materials 
necessary has been held to impose an 
obligation on the contractor to pay 
the claims of subcontractors, mate- 
rialmen, and laborers (Cove Irr. Dist. 
v. American Surety Co. of New York, 
42 F.(2d) 957 [rev 35 F.(2d) 933, and 
cert den 51 S.Ct. 103, 282 U.S. 891, 75 
L.Fd. 7857) (2) and is not ultra vires 
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trict generally has power to construct,®° or contract 
for the construction of,*1 ditches, canals, reservoirs, 
ete., and may contract for, or purchase, surveys and 
engineering plans.*? 


Contractors dealing with irri- 


gation districts are charged at their peril with knowl- 


(Cove Irr. Dist. v. American Surety 
Co. of New York, supra). 

[ec] Liability for materials.—(1) 
While an irrigation district has been 
held not liable for the price of lum- 
ber furnished, where it was explained 
to the materialman that the contrac- 
tor was to pay for it (Cubbage v. 
Riverside Irr. Dist., 274 P. 709, 151 
Wash. 31), (2) under a statute mak- 
ing a county, etce., or any other mu- 
nicipal corporation, liable for the 
debts of a contractor for public work 
in case of the failure to take a bond 
as required, it has been held that the 
phrase ‘other municipal corporation” 
has a meaning as broad as is the pow- 
er of the legislature to create public 
corporations and clothe them with 
the duty of discharging a municipal 
function, being comprehensive of ev- 
ery public body exercising legislative 
authority for the interest, advantage, 
and convenience of any particular lo- 
cality and its inhabitants, although in 
a limited degree, and includes an ir- 
rigation district (Brown Bros. v. Co- 
Oe Irr. Dist., 144 P. 74, 82 Wash. 

74). 


fd] Agreeing to cessation of work. 
—The officers of an irrigation district 
have been held to have authority to 
agree to the cessation of work on a 
ditch where the contractor was to be 
paid from a sale of bonds and suffi- 
cient funds had not been raised by 
such sales to meet payments due. 
Dyer v. Middle Kittitas Irr. Dist., 64 
P. 1009, 24- Wash. 80. 


[e] Protection of existing proper- 
ty.—A provision in an irrigation dis- 
trict contract, requiring the contrac- 
tor to protect from injury existing 
property except in so far as the work 
required its modification or removal, 
has been held not to require the con- 
tractor to protect the rights of the 
former owners of a ditch to convey 
water for irrigation of their lands 
through the ditch, where they convey- 
ed the ditch to the district for the 
purpose of enabling the district to 
construct its canal along the line of 
the ditch. Slayton v. Twohy Bros. 
Co:, 194 P. 682, 98 Or. 535: 


[fl] Additional compensation for 
substantial changes.—A subcontract 
to construct an irrigation system re- 
quiring work according to the origi- 
nal contract has been held not to re- 
quire the subcontractor to make sub- 
stantial changes without additional 
compensation. B. F. & C. M. Davis 
Co. v. W. E. Callaghan Const. Co., 
(Tex.Commn.App.) 298 S.W. 273 [rev 
(Civ.App.) 283 S.W. 1098]. 


[g] Retaining money in fund for 
payment of work.—A clause in a con- 
tract providing that the contractor 
should not be required to do any 
work for which money to pay the 
same had not first been made avail- 
able by proper levy and collection of 
taxes and set aside in a fund provid- 
ed by the treasurer’s office for that 
purpose has been held not to re- 
quire an irrigation district to have or 
retain in any fund money to pay for 
work which the contractor refused to 
do and which abandonment of the 
contract made it impossible for him 
to do, especially since the amount to 
be retained could not be ascertained 
until the work was done. Avtna Cas- 


edge of the authority of the officers of the district,** 
and the contracts for construction work must be let 
in the manner provided.*# 


ualty & Surety Co. v. North Sterling 
Irr, Dist) 225P4 261, 75 Coloredsb: 


[h] Fund from which payments 
made.—‘‘EXxxpenditures necessary to 
construct an irrigation system and 
put it in condition to furnish and 
properly to distribute a supply of wa- 
ter are chargeable to construction; 
but when the irrigation system is 
completed, expenditures made to 
maintain it as an efficient going con- 
cern and ‘to operate it effectively to 
the end for which it was designed, 
are, at least generally, maintenance 
and operating expenses.” Nampa Irr. 
Dist. v. Bond, 45 S.Ct. 383, 384, 268 
U.S. 50, 53, 69 L.Ed. 843 [quot Wil- 
lard v. Glenn-Colusa Irr. Dist., 258 
P99, 968.201 Cale 7ac le: 


32. Willow Springs Irr. Dist. v. 
Wilson, 104 N.W. 165, 74 Neb. 269; 
Northern Pac. Ry. Co. v. John Day 
IrrcnDistje2i2z Pr 73i L065 Or. 4405 
Nagle, Witt, Rollins Engineering Co. 
v. La Salle County Water Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 44 
S.W.(2d) 1025; Board of Directors 
of Horse Heaven Irr. Dist. v. Mineah, 
1927P:° 9975 112) Wash32e. 


[a] Warrants properly caunceled.— 
Warrants given an engineer as com- 
pensation for services rendered the 
district under contract, after he and 
the directors knew or should have 
known that the project as organized 
was not economically feasible, have: 
been held properly canceled, although 
the compensation to other officers was 
legally fixed by the directors. North- 
ernvPac. “Ry. Co. vs John, Day- irr. 
Dist.2hl Px 781 106 Orne 40: 


[b] Liability of district and mode 
of payment.—(1) An improvement 
district inducing engineers to per- 
form services under a contract exe- 
cuted prior to the organization of the 
district has been held liable to the 
engineers on the contract which was 
ratified and affirmed and the benefits 
thereof accepted. Nagle, Witt, Rol- 
lins Engineering Co. v. La Salle Coun- 
ty Water Improvement Dist. No. 1, 
(Tex.Civ.App.) 44 S.W.(2d) 1025. (2) 
The exercise of authority of an im- 
provement district to exchange bonds 
in payment of the contract price for 
work is within the officials’ discre- 
tion (Nagle, Witt, Rollins Engineer- 
ing Co. v. La Salle County Water Im- 
provement Dist. No. 1, supra), an@ 
(3) where, under a contract, the en- 
gineers’ fees are payable from the 
proceeds of improvement district 
bonds, such fees cannot be recovered 
where the bonds are unsold (Nagle, 
Witt, Rollins Engineering Co. v. La 
Salle County Water Improvement 
Dist. No. 1, supra). 


33. Twohy Bros. Co. v. Ochoco Irr. 
aah Crook County, 210 P. 873, 108: 
aaa I 


Knowledge cr notice of powers gen-. 
erally see supra § 901. 


34. Twohy Bros. Co. v. Ochoco Irr: 
Dist., Crook County, 210 P. 873, 108: 
Or. 1; Bonneville Irr. Dist. wv. Ririe,. 
195 P. 204, 57 Utah 306. 


[a] Competitive bids—(l)y <A 
statute calling for competitive bids: 
for the construction of canals, ete. of 
the district, after notice by publica- 
tion, has been held not permissive, 
but mandatory (Twohy Bros, Co: v. 
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Modification. Under statutes in some jurisdic- 
tions, a contract for the construction of irrigation 
works adopted by the voters in a district can be ma- 
terially modified only in the manner provided by 
law,** and a clause in a contract approved by the 
voters that the contract may be modified has been 
held to contemplate only such slight changes as might 
be found necessary to the accomplishment of the re- 
sult intended and not to abrogate the statutory pro- 
visions.*® Where a contract for the construction of 
irrigation works as modified is void because not ap- 
proved by the electors as required, the acceptance by 
the district officers of the work performed under the 
contract has been held to be of no foree.** 


Deposit of contractor. A contract bidder, who 
had access to the plans and specifications of an irri- 
gation project, has been held not entitled to recover 
his deposit from the district on the ground of mis- 
take as to the manner in which the work might be 
done,**® or on the ground that the bid was amended, 
where the record showed the second bid was a sepa- 
rate bid.?° 


[§ 906] (2) Contractors’ Bonds.*® The liability 
of a contractor or a surety on his bond depends, in 
the absence of an agreement after default,*! on the 
terms of the contract, bond, and statutes relative 
thereto.*2, Although a statute exists allewing re- 
covery by a third party on a contract made express- 
ly for his benefit, it has been held that a subcontrac- 
tor cannot recover against a surety on a bond run- 
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ment of amounts contracted for labor and materials, 
as such a contract is made for the benefit of the ir- 
rigation district;4#2 but where the bond to a district 
is a statutory bond,** the claim of all persons con- 
templated by the statute is secured under the bond 
after giving preference to the district.*° A surety, 
in determining his hability to an irrigation district 
after a contractor’s default, may deduct the interest 
from the proceeds of the sale of bonds, where such 
proceeds were payable to the contractor.*® <A surety 
has been held lable for interest from the date of 
completion of services rendered by a subcontractor 
under a fixed price contract,*”7 but with regard to a 
quantum meruit claim, the surety is not liable for in- 
terest before a judgment is rendered determining 
such claim.*§ 5 


Contracts or agreements after default. An agree- 
ment between an irrigation district and the contrac- 
tor, incorporated after the contractor’s default in 
the surety’s agreement with other contractors, has 
been held to govern the rights of the parties as to 
payment for completion of the work.+® <A contract 
releasing the surety from all claims, ete., provided, 
however, that if it was finally determined that the 
surety is hable under his bond to subcontractors, la- 
borers, or materialmen, then the release should only 
operate as between the surety and the irrigation dis- 
trict, has been held to except from the release the 
claims of such persons.>° 


[§ 907] f. Control and Disbursement of Funds 


ning to an irrigation district and conditioned on pay- 


Generally.*1 


Ochoco Irr. Dist., Crook County, 210 employees, the intention of the par- 


P. 873, 108 Or. 1), (2) the mode pre- 
scribed being exclusive (Twohy Bros. 
Co. v. Ochoco Irr. Dist., Crook Coun- 
.ty, supra), (3) and contracts not 
made in such manner are invalid 
(Twohy Bros. Co. v. Ochoco Irr. Dist., 
Crook County, supra). (4) Such con- 
tracts cannot be ratified by the dis- 
trict without compliance with the 
statute (Twohy Bros. Co. v.. Ochoco 
Irr. Dist., Crook County, supra), (5) 
and where work is performed for the 
district thereunder, it is not liable as 
on an implied contract (Twohy Bros. 
Co. v. Ochoco Irr. Dist., Crook Coun- 
ty, supra). 

35. Antero & Lost Park Reservoir 
Co. v. Lowe, 194 P. 945, 69 Colo. 409; 
Colorado ‘Irr: «Const. Co.'v. “Nile Irr. 
Dist., 194 P. 609, 69 Colo. 366. 

36. Colorado Irr. Const. Co. v. Nile 
Irr. Dist., supra. 

37. Colorado Irr. Const. Co. v, Nile 
Irr. Dist., supra. 

328. FHEagle Livery & Transfer Co. v. 
Lake Chelan Reclamation Dist., 283 
P. 678, 155 Wash. 101. 

39. Eagle Livery & Transfer Co. v. 
Lake Chelan Reclamation Dist., su- 
pra. 

40. Bonds generally see bonds 9 C. 
Jaap. 

Rights, duties, and liabilities of 
sureties on builders’ bonds generally 
see Building and Construction Con- 
tracts §§ 195-198. 

41. See infra text and notes 49, 50. 

42. See cases infra this section. 

[a] Intention of parties only test. 
—In determining whether a subcon- 
tractor contracting with the original 
contractor to construct a portion of 
an irrigation ditch is liable under 
his contract and bond to one furnish- 
ing materials to the sSubcontractor’s 


ties as gathered from express stipula- 
tions is the only test. Fidelity & De- 
posit Co. of Maryland v. Smith, (Tex. 
Civ.App.) 270 S.W. 1071 [rev on other 
grounds (Commn.App.) 280 S.W. 767]. 


{[b] Bond conditioned on perform- 
ance of contract.—A bond conditioned 
on the faithful performance of a con- 
tract imposing liability on the con- 
tractor for claims of subcontractors, 
laborers, and materialmen, has been 
held to impose an obligation on the 
surety to pay the claims of such per- 
sons. Cove Irr. Dist. v. American 
Surety Co. of New York, 42 F.(2d) 
957 [rev 35 F.(2d) 9338, and cert den 
Pha 103, 282) U.S. 891, 75 L.Ed: 


43. Martin v. American Surety Co. 
of New York, 238 P. 877, 74 Mont. 43. 


44. See cases infra this note. 


[a] Intention of parties.—A bond 
to guarantee a subcontractor’s per- 
formance in constructing an irriga- 
tion ditch, carried the statutory ob- 
ligation of a surety, where the party 
so intended. Smith v. Fidelity & De- 
posit Co. of Maryland, (Tex.Commn. 
App.) 280 S.W. 767 [rev (Civ.App.) 
270 S.W. 1071]. 


[b] Private corporation also ben- 
eficiary.—A contractor’s bond to a 
district has been held a_ statutory 
bond although a private corporation 
was also a _ beneficiary thereunder. 
Southern Surety Co. v. W. E. Callahan 
Const. .Co., (TexiCiv.App:). 283 Siw: 
1098 [rev on other grounds (Commn. 
App.) 298 S.W. 273]. 


45. ‘Southern Surety Co. v. W. E. 
Callahan Const. Co., supra. 

{a] Particular claims.—A surety 
on a contractor’s statutory bond to a 
water improvement district has been 
held liable for: (1) Claims of labor- 
ers and materialmen. Smith v. Fi- 


The control and disbursement of the 


delity. & Deposit Co. of Maryland, 
(Tex.Commn.App.) 280 S.W. 767 [rev 
(Civ.App.) 270 S.W. 1071]; Southern 
Surety Co. v. W. E. Callahan Const. 
Co., (Tex.Civ.App.) 283 S.W. 1098 [rev 
on other grounds (Commn.App.) 298 
S.W. 273]. (2) Compensation insur- 
ance premiums. B. F. & C. M. Davis 
Co. v. W. E. Callaghan Const. Co., 
(Tex.Commn.App.) 298 S.W. 273 [rev 
(Civ.App.) 283 S.W. 1098]. (3) Mer- 
chandise and supplies going into pros- 
ecution of work. B. F. & C. M. Davis 
Co. v. W. E. Callaghan Const. Co., 
supra. (4) Goods sold to contrac- 
tor’s employees through contractor’s 
stores. B. FE. & C. M. Davis Co: v. W. 
E).. ‘Callaghan Consts"Co:, Supra stom 
However, such a surety has been held 
not liable ona claim for gasoline, part 
of which was sold to the general pub- 
lic (B. F. & C. M., Davis Co. v. W. BE. 
Callaghan Const. Co., supra), (6) nor 
for general equipment and repairs 
thereto (B. BF. & C: M. Davis Comm 
W. E. Callaghan Const. Co., supra), 
(7) nor for the cost of a telephone 
line (Southern Surety Co. y. W. E. 
Callahan Const. Co., Supra). 


46. American’ Surety Co. of New 
York v. Cove Irr. Dist., 24 F.(2d) 18 
[cert den 49 S.Ct. 10, 278 U.S. 602, 73 
Libido 531}. 2 


47. American Surety Co. of New 
York v. Cove Irr. Dist., 54 F.(2d) 197. 


48. American Surety Co. of New 
York v. Cove Irr. Dist., supra. 


49. American Surety Co. of New 
Work v. Coven irm.. Dist... 24) Bye) 
18 [cert den 49 S.Ct. 10, 278 U.S. 602, 
139 Ld, 534]s 


50. Cove Irr. Dist. v. American 
Surety Co. of New York, 42 F.(2da) 
957 [rev 35 F.(2d) 933, and cert den 
eeepor 103, 282 U.S. 891, 75 L.Ed. 


51. Payment and collection of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 


~s 


§§ 907-908] 


funds of an irrigation or water storage district are 
generally provided for by statute.°2 Where a stat- 
ute requires the deposit of funds of an irrigation 
district with the county treasurer and regulates the 
method of disbursement, the district has no power to 
place the funds in trust for the benefit of third per- 
sons,°* or to disburse them in any manner other than 
that prescribed.*+ The directors or officers of an irri- 
gation district may revoke or rescind a warrant on 
the custodian of the district funds directing payment 
of a claim against the district,5®° and where the dis- 
trict officers have stopped payment on warrants aft- 
er their issuance, the custodian of the funds is jus- 
tified in refusing payment,°® and cannot thereafter 
be compelled by mandamus to pay such warrants.*7 
Under a statute authorizing the employment of at- 
torneys, ete., it has been held that the officers of a 
district have no authority to pay attorneys from dis- 
trict funds for services in defending their right to 
office in quo warranto proceedings, such statute be- 
ing applicable only to the protection of rights of 
the district,°& and warrants issued for such a pur- 
pose are illegal.°® 


Bonding custodian of funds. The funds of an ir- 
rigation district collected by a county treasurer®® or 
held by a state treasurer®' have been held to be pro- 
tected by his official bond, and hence an irrigation 
district has been held precluded from expending 
money for an additional bond. 

Transfer of funds. Under a statute providing 


that any surplus in the construction fund after the 
completion of any project may be transferred to an- 
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other fund for the redemption of bonds, a direction 
to transfer money from the construction fund be- 
fore the completion of a project has been held not 
effective to change the status of the fund with re- 
gard to warrants issued against it.° 


[§ 908] g. Confirmation of Proceedings.*? A 
statute, authorizing the bringing of special statutory 
proceedings to determine the validity of any prior 
proceeding of an irrigation district, has been held*to 
authorize the directors of an irrigation district to 
bring such a proceeding to determine the validity of 
steps taken to authorize the district to contract with 
the United States.°* Written, verified objections to 
a petition for confirmation of irrigation district com- 
missioners’ resolution to take over federal irrigation 
works and assess lands for payments may be consid- 
ered as answers;°° but objections not denying any 
averments of the petition to confirm irrigation dis- 
trict commissioners’ resolution to take over federal 
irrigation works and assess lands for payments ad- 
mit all material averments.°® Whether an irrigation 
district can assess nonirrigable lands, not affected by 
federal water right contracts, cannot be considered 
in a proceeding to confirm a resolution to take over 
federal irrigation works and assess irrigable lands 
for payments;®* and objectors to the confirmation 
of irrigation district commissioners’ resolution to 
take over federal irrigation works and assess irriga- 
ble lands for payments cannot complain of failure 
to determine in a statutory manner what lands are 
irrigable, there being still time to do so before at- 
tempting to levy and collect the tax.°8 However, a 


Mri and other obligations see infra 
919. 


52. See statutory provisions; and 


cases infra this section. 


[a] Deposit in banks and taking 
security therefor.—(1) The words ‘or 
other political subdivisions” follow- 
ing the words “state or any county, 
city and county, city, town, munici- 
pality,”’ in a constitutional amend- 
ment authorizing bank deposits by 
such entities as provided by law, have 
been held to exclude irrigation dis- 
tricts under the doctrine of ejusdem 
generis (Const. art 11 § 16%, as 
amended in 1924) (Wood v. Imperial 
Irr. Dist., 17 P.(2d) 128, 216 Cal. 748), 
(2) and a statute permitting security 
for bank deposits of cities, towns, and 
other governmental or political subdi- 
visions of the state has been held not 
to apply to irrigation districts (St. 
[1909] p 87 § 21a, as added by St. 
[1913] p 148, as amended) (Wood v. 
Imperial Irr. Dist., supra). (3) So, 
too, statutes providing for the deposit 
of state moneys (Wood v. Imperial Irr. 
Dist., supra) (4) or of municipalities’ 
moneys (Wood v. Imperial Irr, Dist., 
supra) (5) in banks and the furnish- 
ing of security therefor have been 
held inapplicable to irrigation dis- 
tricts, and while it seems that an irri- 
gation district is not one of the enti- 
ties which may be empowered to draw 
securities from a bank’s assets as pro- 
tection against the loss of such mon- 
ey (Wood v. Imperial Irr. Dist., su- 
pra), (6) in any event, an illegal 
agreement to pledge a bank’s assets 
as security for deposits of an irriga- 
tion district’s funds has been held not 
validated by the subsequent adoption 
of an act requiring banks to furnish 
government bonds as security for 
such deposits (Wood v. Imperial Irr. 
Dist., supra), (7) as only irrigation 
districts making deposits and taking 
security therefor under express sanc- 


tion of an existing law may require 
a bank to furnish government bonds 
as security (Wood v. Imperial Irr. 
Dist., supra). (8) However, the de- 
posit of an irrigation district’s funds 
in a bank checking account has been 
held lawful, although ‘the bank’s 
pledge of government bonds to the 
district as security was unlawful 
(Wood v. Imperial Irr. Dist., supra), 
(9) and the constitutional prohibition 
of the legislature from delegating to 
private corporations power to control 
or interfere with municipal money 
or property does not preclude a state 
bank superintendent from recovering 
the amount paid an irrigation district 
on government bonds illegally pledged 
by the bank as security for district 
deposits (Wood vy. Imperial Irr. Dist., 
supra). 


[b] Water storage district.—(1) A 
county treasurer may receive a water 
storage district’s assessments with- 
out the county auditor’s certificate, 
and pay district warrants without the 
auditor’s warrant (Buena Vista Wa- 
ter Storage Dist. v. Shields, 14 P.(2d) 
559, 15 P.(2d) 861, 126 Cal.App. 241), 
as (2) the Water Storage District 
Act provisions for handling district 
funds have been held controlling over 
political _code provisions requiring 
the auditor’s certificate for receipts 
and the auditor’s warrant for dis- 
bursements (Buena Vista Water 
Storage Dist. v. Shields, supra), and 
(3) a county treasurer is obligated to 
pay a warrant issued by a water stor- 
age district, where the county treas- 
ury contained sufficient funds, not- 
withstanding the treasurer alleged- 
ly kept the district fund segregated 
and it was stolen, as the statute re- 
quired ‘the actual cash to be placed 
in the county treasury, which implies 
the mingling with other funds there- 
in (Buena Vista Water Storage Dist. 
v. Shields, supra). 


53. State v. Dilworth, 258 P. 246, 
80 Mont. 102. 


54. State v. Dilworth, supra. 


55. State v. Dilworth, 246 P. 167, 
76 Mont. 218. 


[a] Warrant mere device for 
drawing money.—A warrant on a 
county treasurer directing payment 
of a claim against an irrigation dis- 
trict has been held merely a device 
for drawing money. State v. Dil- 
worth, 246 P. 167, 76 Mont. 218. 


56. State v. Dilworth, 258 P. 246, 
80 Mont. 102. 

57. State v. Dilworth, 246 P. 167, 
76 Mont. 218. 


58. Ellis v. Moses, 230 P. 802, 76 
Colon 214. 
59. See infra § 913. 


60. Hurlebaus v. American Falls 
Reservoir Dist., 286 P. 598, 49 Idaho 
158. 


61. Hurlebaus v. American Falls 
Reservoir Dist., Supra. 
62. State v. District Court of Thir- 


teenth Judicial Dist. in and for Car- 

bon County, 242 P. 431, 75 Mont. 132. 
63. Confirmation of: 

Organization proceedings see supra §§ 
882-884. 

Proceedings relating to 
bonds see infra § 917. 
64. Nampa & Meridian Irr. Dist. 

v. Petrie, 153 P. 425, 28 Idaho 227 [er- 

ror dism 39 S.Ct. 25, 248 U.S. 154, 63 

L.Ed. 178]. 

65. In re Ft. Shaw 

P. 962, 81 Mont. 170. 


issuance of 


Irr. Dist., 261 


66. In re Ft. Shaw Irr. Dist., su- 
pra. 

67. In re Ft. Shaw Irr. Dist., su- 
pra. 

68.‘ In re Ft. Shaw Irr. Dist., su 
pra. 


1324 [67 C.J.] 


decree confirming irrigation district commissioners’ 
resolution to take over federal irrigation works 
should exempt lands affected by paid-up federal wa- 
ter right contracts from assessment for payment of 


cost.°® 
Conclusiveness of decree. 


out jurisdiction.?? 


[§ 909] h. Actions by or against Irrigation Dis- 
In some jurisdictions, under the 


tricts Generally.’* 


Where a petition has 
been presented to the court for confirmation of any 
proceedings of an irrigation district and a decree is 
entered and no appeal is taken, it is final and con- 
clusive as to proceedings prior thereto,’® unless as- 
sailed by a direct attack,‘! or unless it appears from 
the record that the proceedings taken and confirmed 
were taken in such manner that the court was with- 
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trict may sue and be sued,’* and in such actions de- 
fendant may assert any defense which he may 
While it has been held that a taxpayer or 
landowner within an irrigation district may not, in 


the absence of fraud,’® bring an action for the dis- 


trict against the will, discretion, and judgment of the 
officers of the district,77 it has also been held that 
landowners in an irrigation district have a sufficient 
proprietary interest to entitle them to sue to restrain 
the dissipation of the district’s property,’* and to 
recover an amount unlawfully expended where the 
district officers have refused to compel its resti- 
tution,?® and that injunction will lie in favor of a 


landowner to restrain the officers from entering into 


express provisions of the statutes, an irrigation dis- 


69. 
pra. 

70. American Falls Reservoir Dist. 
v. Thrall, 228 P. 236, 39 Idaho 105. 

71. American Falls Reservoir Dist. 
v. Thrall, supra. 

72. Araerican Falls Reservoir Dist. 
v. Thrall, supra. 

73. Actions relating to bonds see 
infra §§ 920-924. 

74, Cove Irr. Dist. v. American 
Surety Co. of New York, 42 F.(2d) 957 
[icev, 35 (24) 933, and cert’ den 51 
SiG F103)282) WS) 891, 75) lebds 7851); 
Twohy Bros. Co. v. Ochoco Irr. Dist., 
Crook County, 210 P. 873, 108 Or. 1. 

{a] Enforcing bond for benefit of 
laborers and materialmen.—An irriga- 
tion district, under a contract and 
bond conditioned on the faithful per- 
formance of the contract, has been 
held entitled to enforce the contrac- 
tor’s bond for the benefit of laborers 
and materialmen. Cove Irr. Dist. v. 
American Surety Co. of New York, 
42 F.(2d) 957 [rev 35 F.(2d) 933, and 
eert den 51 S.Ct. 103, 282 U.S. 891, 75 
L.Ed: 785]. 

{b] Counterclaim.—In a contrac- 
tor’s action against an irrigation dis- 
trict for the balance due on a con- 
tract, a counterclaim by the district 
for damages from plaintiff’s failure 
to complete the system whereby the 
district lost by being unable to irri- 


gate is not allowable, since under 
Vernon Civ. St. Annot. Suppl. (1918) 
arts 5107—69—5107—71, the irriga- 


tion district is a quasi public corpo- 
ration, supported by direct taxation, 
and limited to raising funds for cur- 
rent expenses in connection with its 
plant for furnishing water to others, 
and cannot operate for a profit. Pey- 
ton Creek Irr. Dist. v. White, (Tex. 
Civ.App.) 230 S.W. 1060. 

[ec] Becovering interest.—An irri- 
gation district in an action on the 
contractor’s bond can recover interest 
from the date of the notice of default 
and demand for payment. Colorado 
Irr. Const. Co. v. Nile Irr. Dist., 194 P. 
609, 69 Colo. 366. 

[ad] Gicensee of one of two irriga- 
tion districts jointly constructed.— 
Where two irrigation districts jointly 
constructed and owned a diversion 
dam, and one of them licensed a third 
district to transport water through 
its canal, the licensee can compel the 
other joint owner of the dam to make 
the necessary adjustment to its gates, 
which controlled the flow of water,.sg 
as to send the additional flow into the 
other owner’s canal, since that is a 
burden which the other owner could 
have imposed if it had desired to di- 


In re Ft. Shaw Irr. Dist., su- [vert the additional flow. 


Waterford 
inn, Dista va Durlock irr Dist, 94 
757, 50 Cal.App. 213. 


75. See cases infra this note. 


{a] Invalidity of contract.—Where 
an irrigation district is sued for the 
reasonable value of work done for it 
by a construction company, the dis- 
trict may defend itself and assert the 
invalidity of the contract. Twohy 
Bros. Co. v. Ochoco Irr. Dist., Creok 
County, 210 P. 873, 108 Or. 1. 

[b] Defects in steps leading up to 
contract.—Although there were cer- 
tain defects in the steps leading up to 
an original contract by an irrigation 
district for certain work, and al- 
though the law was not complied with 
in all respects, such defects are no 
defense to a suit on the bond securing 
the work by the district against the 
contractor and his surety. Oakdale 
Irr. Dist. v. Beard, 190 P. 224, 47 Cal. 
App. 66. 


[c] Technical violation of con- 
tract.—Where an irrigation district 
retained ten per cent of the amount 
due a contractor until after the con- 
tractor abandoned the work and there- 
after applied such fund in payment 
for material and labor, a surety, in 
an action on the bond, cannot con- 
tend that it was released from liabil- 
ity where the jury were required to, 
and did, deduct from the amount of 
damages inflicted the amount of the 
fund retained, even theugh the appli- 
cation of such fund to payment of 
debts was a technical violation of the 
contract. Adtna Casualty & Surety 
Co. v. North Sterling Irr. Dist., 225 
BOZO ci DNColow R85: 


{d] Completion of modified con- 
tract that is void.—The liability of a 
contractor and his surety on a bond 
for the construction of a system for 
an irrigation district is not defeated 
by full performance by the contractor 
of a modification of the contract 
which substantially changed the sys- 
tem and was void because it was not 
approved by the electors. Colorado 
Irn. ‘Const. Co. v., Nile irr, Dist,,.194) Pe 
609, 69 Colo. 366. 


{e] Construing contract as part of 
bond.—(1) Where a contractor’s bond 
to an irrigation district was not con- 
ditioned according to statutes relating 
thereto, it has been held that the con- 
tract for the work cannat be construed 
as a part of the bond in order to ren- 
der it a defense to a suit by material]- 
men against the district for unpaid 
materials furnished to the contractor 
(Brown Bros. v. Columbia Irr. Dist., 
144 P. 74, 82 Wash. 274), (2) especial- 
ly where the district, after the mate- 
rials had been furnished, settled with 


an ultra vires agreemen 
civil actions generally apply in actions by or against 


ok 


The rules applicable in 


the contractor’s surety, and agreed 
that the bond be surrendered and can- 
celed (Brown Bros. y. Columbia Irr. 
Dist., supra). 

[f] Separate fund not set aside as 
required.—If a contractor saw fit to 
begin work for an irrigation district 
before a separate fund was created 
and set aside to pay for the work and 
thereafter abandoned the contract be- 
fore it was completed, the contractor’s 
surety in an action on the bond cannot 
defend on the ground that a separate 
fund was not set aside as required by 
the contract, the principal, in begin- 
ning the work, being the sole wrong- 
doer. .40tna Casualty & Surety Co. v. 
North Sterling Irr. Dist., 225 P. 261, 
75 Colo. 185. 


[g] Fund from which costs are 
borne.—A landowner in a water dis- 
trict cannot defeat an action against 
him for invasion of a right common 
to all landowners, because costs of 
the litigation are borne from a fund 
made up of taxes, including his con- 
tribution. Coachella Valley County 
pea ec v. Stevens, 274 P. 538, 206 

al. P 


76. Antero & Lost Park Reservoir 
Co. v. Lowe, 194 P. 945, 69 Colo. 409. 


77. Antero & Lost Park Reservoir 
Co. v. Lowe, supra. 


{a] Enforcement of contract.—(1) 
A taxpayer of an irrigation district, 
as a rule, in the absence of fraud has 
no capacity to bring an action for the 
district against the will, discretion, 
and judgment of the board and the 
district in whom are vested by stat- 
ute the power and authority to exer- 
cise such judgment, nor can the court 
exercise the discretion vested by law 
in the board or the electors, and, 
where it is discretionary with such 
board to carry out or abandon a con- 
tract with a third party, a taxpayer 
cannot compel its enforcement (An- 
tero & Lost Park Reservoir Co. v. 
Lowe, 194 P. 945, 69 Colo. 409), (2) 
and in an action by taxpayers and 
landowners in an irrigation district 
to compel the district and others to 
perform a contract looking to the con- 
struction of reservoirs, canals, ete., it 
has been held that the court erred in 
granting specific performance (Antero 
& Lost Park Reservoir Co. v. Lowe, 
supra). 


Interference with discretion of dis- 
trict officers generally see supra § 901. 


78. Post v. Wright, 289 P. 979, 37 
ATI Ze eee 


S. Young v. Gard, 277 P. 1005, 129 
On..534: 

60. Donley v. Merced Irr. Dist., 226 
Bms4iy854) 766 (Cal Apps oF 


For later ce.ses, developments and changes in the law. see Annotaticns, same title and section number 


§§ 909-910] 


an irrigation district with respect to the pleadings,®4 
evidence, ®? instructions,** verdict,’* and judgment.®® 


[§ 910] 6. Bonds and Other Obligations—a. Pre- 
The proceedings that must 
be taken preliminary to the election and issuance of 
bonds by an irrigation district depend on the statu- 


liminary Proceedings. 


tory provisions relative thereto.*® 


ous statutory provisions in the different jurisdictions, 


81. See cases infra this note. 


[a] Petition held sufficient.—(1) 
In a contractor’s action against an 
irrigation district to recover for the 
price of work done, a petition, charg- 
ing the organization, existence, and 
functioning of the defendant district 
under the statute, the making and de- 
livery of a written contract through 
its board of directors under attesta- 
tion by its secretary, and the attach- 
ment of its corporate seal, the con- 
struction and completion of the work, 
and its acceptance, has been held suf- 
ficient, as against a general demurrer 
objecting that the petition did not 
specifically allege performance of the 
detailed procedure described by Ver- 
non Civ. St. Annot. Suppl. (1918) arts 
5107—21, 5107—-85—5107—87, 5107—89, 
5107—92 (Peyton Creek Irr. Dist. v. 
White, (Tex.Civ.App.) 230 S.W. 1060), 
(2) and an objection that the written 
contract declared on by plaintiff was 
not set out verbatim in his pleadings, 
and that it was not averred that the 
law regulating such contracts had 
been complied with, is without merit, 
such particularity not being required 
(Peyton Creek Irr. Dist. v. White. su- 
pra), (3) and an objection to plain- 
tiffs pleadings that the contract 
showed the authority of its agent was 
limited to estimating the work and 
labor performed and the materials 
furnished, and did not confer on him 
the right to accept the work which 
was a nondelegable duty imposed by 
statute on the directors, is not well 
taken, where the pleading asserts that 
the work was accepted by the dis- 


trict’s board of directors (Peyton 
Creek Irr. Dist. v. White, supra). 
{b] Complaint held to state cause 


of action for injunction.—Coachella 
Valley County Water Dist. v. Stevens, 
274 P. 538, 206 Cal. 400. 


Pleading generally see Pleading 49 
(Gracie sieht 
82. See cases infra this note. 


fa] Admissibility.—(1) In a con- 
tractor’s action against an irrigation 
district for balance due on construc- 
tion work, the contractor’s_ testi- 
mony that he completed the dam in 
substantial accord with the plans and 
specifications, and had given his per- 
sonal attention to the work has been 
held admissible. Peyton Creek Irr. 
Dist. v. White, (Tex.Civ.App.) 230: S. 
W. 1060. (2) Ina contractor’s action 
against an irrigation district for bal- 
ance due for construction Work, a con- 
tention that the contract sued on 
should not have been admitted in evi- 
dence because not signed by all five 
of the district’s directors is unten- 
able, because Vernon Civ. St. Annot. 
Suppl. (1918) art 5107—13 requires 
concurrence of but four members of 
the board of directors. Peyton Creek 
irr. Dist. v. White, supra. (3) In a 
contractor’s action against an irrige 
tion district for balance due for con- 
struction work, the rejection of de- 
fendant’s testimony that it accepted 
plaintiff's plans and_ specifications, 
which were part of the contract sued 
on, because of its confidence in his 
engineering ability, and that the dam 
as constructed was useless and worth- 
less, was not error, there being no al- 
legation by defendant that it had been 
induced to énter the contract by the 
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Under the vari- 


fraud of plaintiff, nor that he repre- 
sented that the dam as he would build 
it would be of any use or value to de- 
fendant, the material issue being 
merely whether the work was done 
as contracted. Peyton Creek Irr. Dist. 
v. White, supra. (4) Statements by 
officers of an irrigation district that 
the matter complained of by land- 
owners would be corrected are not ad- 
missible as not binding on the district 
(L. [1919] e¢ 68). Jackson v. Bonne- 
ville Irr. Dist., 243 P. 107, 66 Utah 404. 


{b] Weight and _ sufficiency.—(1) 
In an action by an irrigation district 
against its contractor and the surety 
on his bond, evidence of improper per- 
formance of the work and as to dam- 
ages has been held to sustain judg- 
ment for plaintiff district for ten 
thousand dollars, coincidently the ex- 
act amount of the bond. Oakdale Irr. 
Dist. v. Beard, 190 P. 224, 47 Cal.App. 
66. (2) If the contractor with an ir- 
rigation district had fully performed 
his original contract, and he was en- 
titled to be paid the agreed amount 
without giving a new bond that he 
would complete it, the recitals of a 
second bond signed by him and his 
surety that certain parts of the work 
were unsatisfactory to the directors 
and engineer of the district are con- 
clusive, or at least very strong, evi- 
dence that when it was executed the 
contractor had not performed. Oak- 
dale Irr. Dist. v. Beard, supra. 


Evidence generally see Evidence 22 
Capi. 


83. See case infra this note. 


fa] Instruction held not errone- 
ous.—In a contractor’s action against 
an irrigation district for a balance 
due for construction work, it was 
proper to submit the issue as one of 
substantial, rather than of exact and 
strict, nerformance of the contract by 
plaintiff, and it was not error so to 
charge. Peyton Creek Irr. Dist. v. 
White, (Tex.Civ.App.) 230 S.W. 1060. 


Instructions generally see Trial §§ 
460-477. 


84. See case infra this note. 


[a] Verdict held sustained by evi- 
dence.—Peyton Creek Irr. Dist. v. 
White, (Tex.Civ.App.) 230 S.W. 1060. 


Verdict generally see Trial §§ 846- 
S79: 


85. See case infra this note. 


[a] Judgment held proper.—Under 
Vernon Ciy. St. Annot. Suppl. (1918) 
arts 5107—67, 5107—68, 5107—71, it 
is the duty of an irrigation district 
to provide a fund for the construction 
of improvements; and, in a contrac- 
tor’s action for balance due for con- 
struction of a dam, the court was not 
without authority to decree that de- 
fendant pay plaintiff's judgment out 
of the funds provided and secured for 
the construction of such imvrove- 
ments, such being necessary to en- 
force the judgment, no execution be- 
ing issuable against an irrigation dis- 
trict. Peyton Creek Irr. Dist. v. 
White, (Tex.Civ.App.) 230 S.W. 1060. 

Judgments generally see Judgments 
33 C.J. p 1042. 


86. See statutory provisions; 
cases infra this section. 


[a] Statute not retroactive.—Act 


and 


[67 O.J.] 13825 


it has been held that the officers of an irrigation dis- 
trict as a preliminary to the issuance of bonds, or 
an election thereon, must formulate a general plan 
for the proposed construction,®? make an estimate of 
the amount of money which will be required, based 
on some definite plan for the construction of works 
or for the acquisition and distribution of a wa- 
ter supply,®® declare the necessity of funds there- 


May. glite 1923 a(St. T1923). pee s2)), 
amending Act June 10, 1913 (St. [1913] 
p 1049), §§ 15, 21, 22, as amended by 
St. (1915) p 26, St. (1917) p 225, and 
St. (1919) p 816, by requiring that the 
lands benefited by creation of a pro- 
posed bonded indebtedness of a water 
district be stated in the board of di- 
reetor’s resolution, and that only such 
lands be included in the voting pre- 
cincts designated in the board’s notice 
of the election, etc., has been held not 
retroactive, so as to invalidate the 
further issuance and sale of bonds 
theretofore authorized, voted for, and 
directed to be issued and sold in con- 
formity with the statutes existing at 
the time of the resolution authorizing, 


and the election approving, them. 
Montecito County Water Dist. v. 
Doulton, 224 P. 747, 193 Cal. 398. 


87. Gem Irr. Dist. v. Johnson, 115 
P. 924, 20 Idaho 29. 


[a] New survey for second elec- 
tion.—It is unnecessary to make a 
new survey and additional maps and 
plans as a prerequisite to ordering 
and holding another election to obtain 
authorization of a further bond issue 
for completion of the works. Pioneer 


Irrs Dist. ve Campbells 77). S28) oL0 
Idaho .159. 
[b] Evidence held to show compli- 


auce with statute.—Evidence held to 
show that the directors of an irriga- 
tion district formulated a general 
plan for the proposed construction 
of the irrigation works before submit- 
ting the question of voting bonds to 
the electors of the district. Gem Irr. 
ici v. Johnson, 115 P. 924, 20 Idaho 
9. 

[ec] Preliminary bonds.—Provision 
authorizing directors to exclude lands 
from water control and improvement 
district before bonds issue has no 
reference to preliminary bonds (Laws 
39th Leg. [1925],c¢ 25, § 76). Moody. 
v. San Saba County Water Control & 
Improvement Dist. No. 1, 293 S.W. 
845. 

88. Cullen v. Glendora Water Co., 
39° RP. '769, 45 P. 822, 1047, 113: Cal. 503: 
Davy v. ‘McNeill, 240 P. 482, 31 N.M. 
7;°. Bleakley v. Priest Rapids Irr. 
Dist., 11 B.(2d), 597, 168) Wash) 267; 
Board of Directors of Horse Heaven 


Irr. Dist. v. Mineah, 192 P. 997, 112 
Wash. 325. 
[a] Sufficiency of information and 


plans.—(1) Remington Code (1915) § 
6430, directing irrigation district 
boards of directors, prior to a-bond 
issuance election, to ‘estimate and 
determine the amount of money’ to 
be raised,” does not require that the 
“estimate” be based on any exact in- 
formation or on any full and com- 
plete plans and specifications, nor 
does it mean that before making such 
estimate the board must know and be 
able to point out the exact cost of 
the various items to be included in 
the estimate; nothing more is neces- 
sary than that the board shall have 
before it such information that it may 
make a fair, honest, intelligent, and 
reasonably accurate estimate (Board 
of Directors of Horse Héaven Irr. 
Dist. v. Mineah, 192 P..997, 112 Wash. 
325); -(2) and an estimate of the 
board of directors of an irrigation dis- 
trict, preliminary to a bond’ issuance 
election, made on investigations and 
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for,’® and file a map and lisf of tracts of land in the 


district.°° 
Election. 


nected therewith.°? 


While the legislature, having plenary 
power over irrigation districts, may permit them to 
issue bonds without any election,®* the statutes gen- 
erally provide for an election and the details con- 
Thus, in calling an election the 
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the purpose for which the bonds are to be sold,®* and 


the question of the proposed bond issue must be sub- 


directors or officers must specify in a general way 


reports of three engineers and two at- 
torneys, has been held based on suffi- 
eient information (Board of Directors 
of Horse Heaven Irr. Dist. v. Mineah, 
supra). 

[b] Proposed issue held not exces- 
sive.—A bond issue in the amount of 
one hundred and twenty-five thousand 
dollars, for the purpose of acquiring 
irrigation instrumentalities, paying 
taxes, and repairing the system, has 
been held not excessive. Bleakley v. 
Priest Rapids Irr. Dist., 11 P.(2da) 597, 
168 Wash. 267. 


89. Board of Directors of Payette- 
Oregon Slope Irr. Dist. v. Peterson, 
149°P. 1051, 76 Or. 630. 

[a] Resolution given reasonable 
construction.—A reasonable construc- 
tion of a bond issue resolution of the 
board of directors of an irrigation dis- 
trict should be given to accomplish 
its manifest intent. Board of Direc- 
tors of Payette-Oregon Slope Irr. Dist. 
v. Peterson, 149 P. 1051, 76 Or. 630. 

90. In re Beardsley-Agua Fria Wa- 
ter Conservation Dist., 239 P. 504, 29 
Ariz. 84; Day v. Buckeye Water Con- 
servation & Drainage Dist., 237 P. 636, 
28 Ariz. 466. 

[al Description of property.—Al- 
though, before submission of a bond 
issue of an irrigation district, a list 
of included tracts, required to be filed 
with the supervisors, under L. (1921) 
ec 149 § 11 (a), as amended by L. 
(1922) ¢ 36 § 1, did not describe some 
of the parcels of land with technical 
accuracy, where a map accompanying 
the list did, the bond issue was held 
mot invalid. Day v. Buckeye Water 
Conservation & Drainage Dist., 237 
P. 636, 28 Ariz. 466. 

[b] New map and list for second 
election not necessary.—Where, be- 
fore submission:of a bond issue to the 
voters of an irrigation district, L. 
(1921) c 149 § 11 (a), as amended by 
I. (1922) c 36 § 1, Was complied with, 
but the bond issue was defeated, it 
has been held not necessary to file a 
new map or list of the lands with the 
supervisors, and have a, hearing there- 
on before submission of a second pro- 
posed bond issue, in view of § 11 (hb), 
as the purpose of the statute is to de- 
termine whether any of the land is in- 
capable of irrigation. Day v. Buckeye 
Water Conservation & Drainage Dist., 
237 P. 636, 28 Ariz. 466. 

[ec] Waiver.—Where all the land- 
owners in an irrigation district sign 
waiver of publication of notice of the 
filing of maps and list required by 
L. (1922) ec 86, amending L. (1921) ¢ 
149, the action of the board of super- 
visors of the district in accepting and 
acting on the waiver binds the sign- 
ers and also the land. In re Beards- 
ley-Agua Fria Water Conservation 
Dist., 239 P. 504, 29 Ariz. 84. 

91. El Dorado Irr. Dist. v. Browne, 
13 P.(2d) 921, 216 Cal. 269. 

92. See statutory provisions. 

93. Board of Directors of Medford 
iri bist. “ver Hill lo OS. 9577 96NOr, 
649. 

[a] Necessity of stating purpose 
held not abolished.—The change from 
the Irrigation District Act of 1911, re- 


quiring submission at election of the 
question whether the bonds required 
for the project previously determined 
shall be issued, to that of Acts (1917) 
p 754 § 19, requiring an election for 
issuance of bonds for any purpose, 
does not indicate an intention to abol- 
ish the necessity of stating the pur- 
pose of the bonds in the call for the 
election. Board of Directors of Med- 
ford Irr. Dist. v. Hill, 190 P. 957; 96 
Or. 649. 


{[b] General plan _ sufficient.—In 
Stating the purpose for which irriga- 
tion district bonds are to be issued, it 
is not necessary to state more than a 
general plan, and such plan may be 
modified or changed in particulars 
after the bonds are authorized, but 
eannot be completely abandoned and 
another plan adopted. Board of Di- 
rectors of Medford Irr. Dist. v. Hill, 
UIOFEPA957,) I6NOr 649" 


94. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 37 
Ariz. 580; Modesto Irr. Dist. v. Tre- 
gea, 26 P. 237, 88 Cal. 334 [error dism 
17 S.Ct. 52, 164 U.S. 179, 41 Likid. 395]; 
Board of Directors of Payette-Oregon 
Slope Irr. Dist. v. Peterson, 128 P. 837, 
P29. 123,604 Or 46: 


[a] Length of time polls cpen.— 
That notice of an irrigation and pow- 
er district’s bond election stated that 
the polls would be open longer than 
the statutory time did not invalidate 
the bonds, it not appearing that as a 
result of the notice unqualified per- 
sons succeeded in voting. In re Verde 
River Irrigation and Power Dist. 
Bonds, 296 P. 804, 37 Ariz. 580. 


[b] Notice as to time of maturity. 
—In the absence of proof that the no- 
tice for an irrigation and power dis- 
trict bond election describing the 
bonds as maturing thirty years from 
the time of issuance misled the 
electors, such provision did not in- 
validate the bonds, such statements 
being surplusage and a mere irregu- 


larity. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 
37 Ariz. 580. To same effect Board of 


Directors of Payette-Oregon Slope Irr. 
Dist. v. Peterson, 128 P. 837; 129 P. 
123, 64 Or. 46. 


{c] Affidavit of proof of publica- 
tion.—Although L. (1919) p 11, fixing 
legal charges for the publication of 
notice and summons, declares that 
affidavits of proof of publication shall 
state the amount of the charges, the 
purpose of the act was merely to pre- 
vent overcharge, and an affidavit of 
notice of publication of an election for 
the issuance of irrigation bonds is not 
invalid because it failed to state the 
amount paid the publisher, the act 
authorizing the issuance of bonds pro- 
viding that no irregularity which did 
not injuriously affect the rights of the 
parties shall be regarded. In re North 
Unit Irr. Dist. in Jefferson County, 
L137, P8395 5955 Or. 520. 


95. Fallbrook Irr. Dist. v. Abila, 39 
P. 793, 106 Cal. 365; Baltes v. Farm- 
ers’ Irr. Dist., 83 N.W. 83, 60 Neb. 310; 
Daye v. McNeill, 240 BP. 482, 31 N.M. 


[a] Length of time polls kept open. 
—(1) While it has been held that, 


mitted to the electors at 2 special election, held on 
such notice as the statute requires,®* and conducted 
in the manner prescribed by law.°® 
the district must then canvass the result of the elec- 
tion,®® and if the required majority®’ of the qual- 
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where the polls are kept open fora 
longer length of time than the stat- 
ute permits, the election is void (Fall- 
brook Irr. Dist. v. Abila, 39 P. 793, 106 
Cal. 365), (2) it has also been held 
that the keeping open of the polls for 
a longer time than the statute permits 
will not avoid the election (Davy v. 
McNeill, 240 P. 482, 31 N.M. 7), (3) 
in the absence of a showing of fraud 
or ulterior motives or that there 
would have been a, different result if 
the polls had not been kept open long- 
er than permissible (Davy v. McNeill, 
supra). (4) Where it affirmatively 
appears that an election was fairly 
conducted, that it was held on the 
day and within the hours fixed by law, 
that due notice was given, and that a 
majority of the electors entitled to 
vote voted in favor of the proposition 
submitted, the failure to keep the 
polls open for the entire time required 
by the statute will be deemed a harm- 
less irregularity. Baltes v. Farmers’ 
Irr. Dist., 83 N.W. 838, 60 Neb. 310. 


96. Fallbrook Irr. Dist. v. Abila, 
39 P. 793, 106 Cal. 365; Davy v. Mc- 
Neill, 240 P. 482, 31 N.M. 7. 4 


[a] Later canvass by county com- 
missioners.—The fact that the board 
of county commissioners canvassed 
the returns of an election in an irriga- 
tion district to issue bonds held as 
provided by LL. (1919) c¢ 41 § 15, after 
the returns had been canvassed by the 
directors of the district, did not ren- 
der the election void. Davy v. Mc- 
Neill, 240 P. 482, 31 N.M. 7, 


97. See cases infra this note. 


[a] Majority vote.—(1) By “a ma- 
jority of the qualified electors,” as 
used in L. (1919) e¢ 41 § 15, relating to 
voting irrigation district bonds, is 
meant the majority of qualified elec- 
tors actually voting, and not the ma- 
jority of qualified electors of the dis- 
trict. Davy v. McNeill, 240 P. 482, 31 
N.M. 7. (2) Two thirds of all votes 
cast, including illegal ones, has been 
held not required to carry an irriga- 
tion bond issue (Const. art. 3 § 52, and 
art 11§ 10). Roberts v. Epperson, 288 
S.W. 595. 

[b] Statute held constitutional.— 
A statute providing for the issuance 
of bonds by a majority vote has been 
held not unconstitutional as violating 
the provision that “no county, city, 
town, township, board of education, or 
school district, Shall incur any indebt- 
edness or liability in any manner or 
for any purpose exceeding in any year 
the income and revenue provided for 
such year, without the assent of two- 
thirds of the qualified electors there- 
of, voting at an election to be held for 
that purpose, etc.,” as such constitu- 
tional provision is limited to the cor- 
porations named therein and cannot 
be extended to any other public cor- 
poration. Bliss v. Hamilton, 152 P. 
303, 307, 171 Cal. 123. 


[c] Vote as binding owners subse- 
quently coming into district.—Owners 
of property outside a levee district 
consented by electing to become part 
of the irrigation district to assume 
obligations imposed by statute for 
issuance of refunding bonds, and were 
bound by a majority vote of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or 


§§ 910-911] 


ified electors®® validly vote®® the 


bonds, the directors or officers of the district are re- 


quired to prepare and issue them. 


[§ 911] b. Form, Requisites, and Validity—(1) 
Statutes creating and regulating irri- 
gation districts generally provide for the issuance, 
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when bonds are issued become a part of the bonds, 
just as much as if they were incorporated in them.’ 


The provisions of the statutes as to the form, exe- 


form, and execution of bonds,” and the laws in force 


electors to issue bonds (Palo Verde 
im. Dist... Act [St (1923) p.. 1067] 
§§ 57-59). Palo Verde Irr. Dist. v. 
Seeley, 245 P. 1092, 198 Cal. 477. 


98. See cases infra this note. 


[a] Statutes held constitutional.— 
(1) Statutes prescribing a property 
qualification for voters at a bond issu- 
ance election have been held not to 
violate constitutional provisions re- 


lating to equal privileges and immu- | 


nities. Barber v. Galloway, 231 P. 
aa, 19S Cal. age Ins re North, Unit Irr. 
Dist. in Jefferson County, 187 P. 839, 
95 Or. 520. (2) A propased bond is- 
sue of a power irrigation district, au- 
thorized by a vote of the real property 
owners only, rather than by the tax- 
payers in general, as required by L. 
(1915) ce 49, under which the district 
was organized has been held invalid 
as a violation of Const. art 7 § 13, 
providing “bond issues . shall 
be submitted to the vote of property 
taxpayers, who shall be quali- 
fied electors of the state, and of the 
political subdivision thereof affected 
by such question,” such district be- 
ing clearly a “political subdivision” 
affected by the bond issue. Kinne v. 
Burgess, 211 P. 573, 24 Ariz. 463. (3) 
Lord L. 6168, as amended by L. 
(1911) pp 378-404, permitting all res- 
idents in an irrigation district, male 
or female, and all owners of land, 
residents or not, to vote at elections 
under the act, has been held not in 
conflict with Const. art 2 § 2, pre- 
scribing general qualifications of 
voters, as such section does not ex- 
tend to irrigation districts. Board of 
Directors of Payette-Oregon Slope 
Irr. Dist. v. Peterson, 128 P. 837, 129 
P. 123, 64 Or. 46. 


[b] Persons held entitled or not 
entitled to vote.—(1) Persons whose 
only home was their house in an irri- 
gation district, have been held en- 
titled to vote at a bond election, al- 
though temporarily absent. Roberts 
v. Epperson, (Tex.Civ.App.) 288 S.W. 
595. (2) One never abandoning his 
homestead in an irrigation district 
has been held entitled to vote at a 
bond election, although absent for a 
time before the election. Roberts v. 
Epperson, supra. (3) One whose 
wife came to, and bought lots in, an 
irrigation district, with the intent 
to live there, has been held entitled 
to vote at a bond election. Rob- 
erts v. Epperson, supra. (4) One 
moving to an irrigation district with 
the intent to make a permanent home 
there, owning interest in land therein, 
and paying a poll tax in the county 
from which he moved, could vote ata 
bond election. Roberts v. Epperson, 
supra. (5) Resident owners, al- 
though failing to pay taxes on per- 
sonalty in an irrigation district, are 
not disqualified to vote at a bond elec- 
tion. Roberts v. Epperson, supra. 
(6) One not obtaining a poll tax re- 
ceipt after a year’s residence has been 
held not entitled to vote in an irriga- 
tion bond election. Roberts v. Epper- 
son, supra. (7) One not a resident 
taxpayer of the county, nor claiming 
an irrigation district as his home, and 
voting in a school election elsewhere, 
could not vote at a district, bond elec- 
tion. Roberts v. Epperson, supra. 


99. Roberts v. Epperson, supra. 


[a] Failure to administer oath.— 
Ballots of qualified voters at an ir- 
rigation bond election are not invali- 
dated by failure to administer the 
oath (Rev. St. [1925] art 7692). Rob- 
erts v. Epperson, (Tex.Civ.App.) 288 
SW... 595. 

{b] Marking of ballots.—(1) <A 
ballot, from which neither an affirma- 
(eine: nor a negative proposition as to 
an irrigation bond issue was erased, 
has been held properly excluded. 
Roberts v. Epperson, supra. (2) Bal- 
lots, from which both affirmative and 
negative propositions as to an irriga- 
tion bond issue were erased, have been 
held properly rejected. Roberts v. 
Epperson, supra. 


1. See infra § 914. 
2. See statutory provisions. 


[a] Statute held not unconstitu- 
tional. Const. art 3 § 52, authorizing 
the granting of credit by the district 
for the construction and maintenance 
of pools, lakes, reservoirs, dams, ca- 
nals, and waterways for the purpose 
of irrigation, authorizes an act of the 
legislature (Acts 29th Leg. c 122) per- 
mitting irrigation districts to issue 
bonds for the purpose of construct- 
ing irrigation works, and acquiring 
the necessary property and rights 
therefor, and for the operation of an 
irrigation plant. White v. Fahring, 
(Tex.Civ.App.) 212 S.W. 193. 


3. State vy. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37; 
Noble v. Yancey, 241 P. 335, 116 Or. 
356, 42 A.L.R. 1178; Bleakley v. 
Priest Rapids Irr. Dist., 11 P.(2d) 597, 
168 Wash. 267. 


[a] Equitable credit on assess- 
ment rolls.—Bonds issued by an irri- 
gation district were subject to laws 
requiring that owners of water rights 
be given equitable credit on assess- 
ment rolls (Remington Comp. St. §§ 
7418, 7436). Bleakley v. Priest Rap- 
ioe Irr. Dist., 11 P.(2d) 597, 168 Wash. 


4. Stowell v. Rialto Irr. Dist., 100 
P. 248, 155 Cal. 215;- In re Bonds of 
Madera Irr. Dist., 28 P. 272, 675, 92 
Cal. 296, 27 Am.S.R. 106, 14 L.R.A. 
755; Central Irr. Dist. v. De Lappe, 
21° Ps /825,7°'79 Call’ 3515\) Paxton Lrr. 
Dist. v. Conway, 142 N.W. 797, 94 Neb. 
205. 


[a] Effect of repeal of adopted 
statute.—A statute relating to the 
issuance of bonds by an irrigation 
district in the manner provided for 
by another statute has been held un- 
affected by repeal of the latter stat- 
ute. Gustafson v. Hammond Irr. 
Dist. of Rosebud County, 287 P. 640, 
87 Mont. 217. 


[b] Applicability of general stat- 
ute.—L. (1923) c¢ 38, providing that 
the state and the political subdivi- 
sions thereof shall give preference 
to amortization bonds and to accept 
serial bonds only when amortization 
bonds cannot be negotiated to advan- 
tage, has been held a general statute 
on the subject of bonds, not applica- 
ble to the Irrigation Law as amended 
by L. (1923) c 157. Walden v. Bitter 
Root Irr. Dist., 217 P. 646, 68 Mont. 
281. 

5. See cases infra this note. 


[a]. Who may or must sign.—(1) 


cution, ete., of such bonds must be substantially com- 
plied with,* such as the provisions relating to sig- 
natures,> date of issue,® certification or registra- 


Bonds of an irrigation district may 
be signed by the officers of the dis- 
trict in office at the time of their issu- 
ance and delivery. Turner v. Rose- 
berry Irr. Dist., 198 P. 465, 33 Idaho 
746. (2) Under Idaho Rev. Codes §§ 
2396, 2397, providing that bonds of 
an irrigation district shall be au- 
thorized by a vote of the electors, 
shall be designated as a series, and 
may be issued and sold from time to 
time, but shall be dated January 1 or 
July 1, next following their authori- 
zation, it has been held that they are 
properly signed by the officers of the 
district in Office at the time of their 
issuance. Emmett Irr. Dist. v. 
Thompson, 253 F. 316, 165 C.C.A. 98. 
(3) Bonds signed in the name of a 
former secretary, since deceased, have 
been held not valid. Wright v. East 
Riverside irr, (Dist, bss be sto) es 
C.A. 603 [cert den 26 S.Ct. 756, 200 U. 
S: 619, 50 L.Ed. 623]. 


[b] Merger of drainage district 
with irrigation district.—(1) Palo 
Verde irr! Dist. Act-§§. 9, 10, -22"has 
been held to confer on officials of an 
irrigation district all powers of of- 
ficials of a merged drainage district, 
including power to sign and certify 
its unissued bonds (Palo Verde Irr. 
Dist. v. Warmingham, 231 P. 40, 195 
Cal. 16), (2) and since Palo Verde Irr. 
Dist. Act § 13 vested all rights and 
functions of a former drainage dis- 
trict in trustees of the irrigation dis- 
trict, officers of the latter were prop- 
er Officials to sign and certify unissued 
bonds of the drainage district (Palo 
Verde irr. Dist. v. Warmington, su- 
pra). 

6 Turner v. Roseberry Irr. Dist., 
198 P. 465, 33 Idaho 746. And see 
cases infra this note. 


[a] Time of issue.—(1) The time 
of issue, under a statute requiring 
bonds to bear date at the time of is- 
sue, has been held the date of the 
bonds fixing the beginning of the term 
for which they run, and not the date 
of sale. Mitchell v. Power, 255 P. 
481, 32 Ariz. 1; Stowell v. Rialto Irr. 
Dist.,. 100 PF. 248) "155 Cale’ 26.2 162) 
In the Wright Act (St. [1887] p 35), 
relating to the issue of irrigation dis- 
trict bonds, it has been held that the 
word “issued’’ was used in the sense 
of “authorized” rather than in the 
sense of “executed.” Hooker v. East 
Riverside Irr. Dist., 177 -P. 184, 38 
Cal.App. 615. 


[b] Bonds held to comply with 
statute.—(1) The, requirement of 
Remington Code (1915) § 6430, that 
irrigation district bonds shall bear 
date at the time of their “issue,” has 
been held not violated by the fact 
that certain bonds were dated Janu- 
ary 1, but not issued and delivered 
until January 25, either as shortening 
by twenty-five days the twenty-year 
period the bonds are required by stat- 
ute to run, or as affecting a payment 
of interest in excess of the six per 
cent authorized by statute, the ac- 
ecrued interest being adjusted when 
they were sold and delivered. Board 
of Directors of Horse Heaven Irr. 
Dist. v. Mineah, 192 P. 997, 112 Wash. 
325. (2) Bonds dated Nov. 17, 1890, 
the installments being made payable 
on the first days of January and July, 
beginning with July, 1891, none of 
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tion,’ time of validation,® and time of maturity.° 
Under some statutes the officers of an irrigation dis- 
trict are authorized to make binding recitals in the 
bonds to the effect that they have been regularly is- 
sued,'° and bonds or other obligations of an irriga- 
tion district may contain a provision that the collec- 
tion of principal and interest shall be made by the 
county officers, and when such condition is indorsed 
on the obligation, it is irrevocable until such indebt- 


edness is paid.1 


Refunding bonds. 


which were disposed of prior to Dec. 
22, 1890, have been held substantial- 
ly to comply with the statute requir- 
ing that they bear date at the time 
of their issue, because while the nom- 
inal date was Nov. 17, 1890, they did 
not begin to bear interest until Jan. 
1, 1891, and were to be regarded as 
issued on that date. Stowell v. Rial- 
to Irr. Dist., 100 P. 248, 155 Cal. 215. 


[ec] Antedated bonds.—Bonds 
which are antedated have been held 
void. Wright v. East Riverside Irr. 
DIStalaSne ols, 000) C- CVA 603 cert 
den 26 S.Ct. 756, 200: U.S. 619, 50 
L.Ed. 623]. 

Issuance and disposition of bonds 
see infra § 914. 

7. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 
Oe ArIZz 7a SOs 

fa] Lime not limfted.—The time 
in which certification of irrigation and 
power district bonds by the auditor 
can be made after findings of certifi- 
cation has een held not limited (Rev. 
Code [1928] § 3420). In re Verde 
River Irrigation and Power Dist. 
Bonds, 296 P. 804, 37 Ariz. 580. 


{[b] Preliminary bonds of water 
control and improvement district are 
be approved and 


not permitted to 
registered before sold (Laws 39th 
hee. [1925] c 25, § 34)..Moody v. 


San Saba County Water Control & 
pene wement Dist. sNOvsll, (2935 Suv. 
45. 

[ec] Mandatory provision.—(1) 
Statute requiring bonds of water con- 
trol and improvement district to be 
approved and registered before sale 
is mandatory (Laws 89th Leg. [1925] 
ec 25 § 34). Moody v. San Saba Coun- 
ty’ Water Control & Improvement 
ist. No. 1, 293 S:W. 845. (2) Pro- 
ceeding to validate water control and 
improvement district bonds obviates 
necessity for approval by Attorney 
General but not registration (Laws 
89th Leg. [1925] c 25, §§ 34, 95-100). 
Moody v. San Saba County Water 
Contre? & Improvement Dist. No. 1, 
293 S.W. 845. 

8. In re Verde River Irrigation 
and Power Dist. Borids, supra. 


[a} lapse of several years.—That 
seven years elapsed between an elec- 
tion authorizing irrigation and pow- 
er district bonds and a decree of court 


Where refunding bonds are au- 
thorized and issued by an irrigation district, it has 
been held that they need not be made payable serial- 
ly because the original bonds were so payable,!? and 
refunding bonds made a charge on the entire irriga- 
tion district have been held not invalid because au- 
thorized to be sold to repay only part of the out- 
standing bonds of a former levee district,1* or be- 
cause land which was not a part of the levee district 
will be liable to assessment for the payment of the 
refunding bonds, where such land will be benefited 
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by the levee protection work already constructed as 
expressly found by the legislature.t* 

[§ 912] (2) Validity.1° The vatidtty of bonds of 
an irrigation district, so far as the action of the elec- 
tors is concerned, depends on the situation as it ex- 
isted at that time,!® and the exclusion of certain 
lands from the district after the election authorizing 
bonds has been held not to affect their validity.*? 
So, too, the agreement of district officers reducing 


a bond issue under a revised estimate below the 


Verde 
Dist. 


invalidate the bonds. In re 
River Irrigation and Power 
Bonds, 296 P. 804, 87 Ariz. 580. 


Confirmation of bonds and proceed- 
ings relative thereto see infra § 917. 


Effect of validating statutes see in- 
fra § 912. 


9. Stowell v. Rialto Irr. Dist., 100 
P. 248, 155 Cal. 215; In re Bonds of 
Madera Irr. Dist.. 28 P. 272, 675, 92 
Cal. 296, 27 Am.S.R. 106, 14 L.R.A. 
755; Central Irr. Dist. v. De Lappe, 
ZIM 825.719 Cale code 


[a] Effect of shorter or longer 
term of payment.—Under statutes 
fixing the term for which bonds of 
an irrigation district shall run, bonds 
fixing a shorter or longer term of pay- 
ment would be invalid. Stowell v. 
Rialto Irr. Dist., 100 P. 248, 155 Gal. 
215; Turner v. Roseberry Irr. Dist., 
198 P. 465, 33 Idaho 746. 


[b] Making percentage of entire 
issue payable in designated years.— 
Where a statute provided that each 
bond should be payable in install- 
ments of a certain percentage in dif- 
ferent years, an order for their issu- 
ance making a certain percentage of 
the entire issue of the bonds payable 
in the designated years is not in com- 
pliance with the statute, although it 
does not invalidate the proceedings 
had for the issuance of the bonds. 
In re Bonds of Madera Irr. Dist., 28 
P2712, 284,992: Cal. 296,027 Am-Sark: 
106, 14 L.R.A. 755. 


[ec] Issue of bonds.—Under the 
provisions of C. S. § 4360, an issue of 
bonds of an irrigation district is all 
or some part of a series offered for 
sale at any one time by the board of 
directors, and such bonds begin to 
mature from the date of the resolu- 
tion by the board of directors of- 
fering the issn? for sale. Turner v. 
Roseberry Irr. Dist., 198 P. 465, 38 
Idaho 746. 


{[d] Bonds held valid.——Where a 
statute authorizing an issue of bonds 
by an irrigation district provided 
that a certain percentage of the issue 
Should be payable on dates specified 
and the bonds themselves contained 
the same provision but followed by 
a recital of the numbers of the bonds 
maturing on each date, the fact that 
the bonds so numbered did not cor- 
respond in amount with the first pro- 


validating them has been held not to/ vision, those due on the earlier date 


amount authorized has been held not to render the 
remaining bonds invalid,!® and the validity of bonds 
is not affected by the failure of the treasurer of the 
bond fund to make a valid sale of lands against which 
delinquent payments are chargeable.+® 
’ that bonds, by reason of a provision inserted there- 
in, are payable at a place outside of the state has 
been held not to render them invalid.?° 
Estoppel to assert invalidity. While an irrigation 


district has been held not estopped t® question the 
proceedings by which its bonds were issued by .re- 


The fact 


being less in amount and those on the 
later date greater by the same 
amount, has been held not to invali- 
date the bonds. Emmett Irr. Dist. v. 
Seymour, 270 F. 473. 

10. Shelton v. Gas Securities Co., 
239/653, 152 CCcA. "487 Leerteden 
37. 8.Ct. 652, 244 U.S. 654, 61 L.Hd. 
Peer 

Recital of regularity of issue as 
estopping district from asserting in- 
validity see infra § 912. 

11. American Falls Reservoir Dist. 
v. Thrall, 228 P. 236, 39 Idaho 105. 

12. Mulcahy v. Baldwin, 15 P.(2d) 
738, 216 Cal. 517. 

13. Palo Verde Irr. Dist. 
ley, 245 P: 1092, 198 Cal. 477. 


v. See- 


14. Palo Verde Irr. Dist. v. Seeley, 
supra. 
[a] Imposition of obligation on all 


Jands not necessary.—The authoriza- 
tion of the issuance of refunding 
bonds by an irrigation district. which 
are a charge on all the lands uni- 
formly benefited, to retire a part of 
levee district bonds has been held 
not to necessitate the imposition of 
the obligation on all lands to pay off 
such remaining levee district bonds. 
Palo Verde Irr. Dist. v. Seeley, 245 P. 
1092, 198 Cal. 477. 


15. Invalidity resulting from ir- 
regularity in form or execution see 
supra § 911. 

16. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 
37 Ariz. 580. 

17. In re Verde River Irrigation 


and Power Dist. Bonds, supra. 


18. Mitchell v. Power, 255 P. 481, 
Sear Zen, 


19. Balding v. Hich, 7 P.(2d) 1073, 
120 Cal.App. 491. 


20. In re Lovelock Irr. Dist., 273 
P. 983, 51 Nev. 215; Davy v. Day.) 247 
P. 842, 31 N.M. 519; Board of Direc- 
tors of Horse Heaven Irr. Dist. v. 
Mineah, 192 P. 997, 112 Wash. 325. 


[a] Bven if such provision should 
be held to violate constitution21 pro- 
vision as to legal depositaries, it 
would not have the effect of nullifying 
the bonds, as such provision would 
be mere surplusage and the holders 
would be charged with notice of the 
state laws. Board of Directors of 
Horse Heaven Irr. Dist. v. Mineah, 192 
Pree La Wiashas2oe 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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citals in the bond that such proceedings were reg- 
ular, unless the officers executing the bonds had law- 
ful authority to make the recitals and to make them 
conclusive,?! where the officers have such authority? 
the district is estopped to question the validity of 
such proceedings.** However, an irrigation dis- 
trict by paying interest on void bonds has been held 
not to estop itself to assert that the bonds are ille- 
gal.?* 

Validating statutes. In some jurisdictions vali- 
dating statutes have been enacted with reference to 
irrigation districts,?° and such statutes have been 
held to cure the invalidity of bonds because of issu- 
ance at a place not authorized,”°® or in the absence of 
a proper petition,?* or because the judgment confirm- 
ing the bonds was never entered in the minutes of 
the court,25 or the meetings of the irrigation com- 
missioners were not held within the district,?® or 
that the bonds were sold for less than is required,*® 
and the curative effect of such validating statutes 
has been held not removed by the repeal of such vali- 
dating statutes where the repealing statute express- 
ly provided that it should not operate on, or in any 
manner impair, irrigation districts which had been 
organized and incurred indebtedness pursuant to the 
previous statutes.?? 

[§ 913] (3) Warrants.? An irrigation district, 
organized after the county board was induced to be. 
lieve that the law was complied with, has been held 
a body corporate de facto and liable on valid war- 
rants issued by it;?% but an irrigation district is 
not liable on warrants which are void,** such as 
warrants for a lump sum, based on a single demand, 
only part of which the officers were authorized to 
allow,?® warrants issued in payment of salaries to 
its members where the officers had no right to em- 
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ploy such members for the work for which compen- 
sation is claimed,?® warrants issued for services of 
an attorney in defending the right of officers to their 
office,*7 or warrants issued by the officers prior to a 
levy and at a time when no funds existed against 
which a levy could be made.** However, where war- 
rants of an irrigation district are issued in payment 
of obligations for which the district is lable, they 
have been held valid in the hands of an innocent 
holder, although the motive for issuing them was 
wrongful.?® 


[§ 914] c. Issuance, Disposition, and Proceeds. 
In issuing its obligations, an irrigation district must 
proceed according to the statutes relative thereto.*° 
Unless a statute specifies the time for the issuance of 
the bonds,*! the time of issuance rests in the sound 
discretion of the officers of the district,4? and it has 
been held that the directors of an irrigation dis- 
trict may sell bonds in such quantities as may seem 
desirable,#* delay in acting not nullifying the action 
of the electors in authorizing the bond issue,** nor 


. depriving them of authority to issue the bonds,*°® 


and if the amount raised proves to be insufficient, 
there may be a further bond issue for the completion 
of the works.*® Under some statutes, authority for 
the sale of bonds must be found in both the resolu- 
tion of the officers of the district and the vote of the 
district.*7 Where, after a confirmatory judgment, 
supervisors reduced the number of directors to con- 
form to the petition for organization, the remaining 
directors have been held authorized to sell such 
bonds;*® and it has been held that bonds already 
executed by officers of a district may be negotiated 
by their successors in office without reéxecution.*® 
The bonds must be sold in the manner directed by 
the statutes,°° as, for instance, after publication of 


21. Shelton v. Gas Securities Co., 
239 Be 653, W527 CsClAs 487 [cert den 


SS .Ote 652, 244 U.S. 654, 61 L.Ed. 
1ST 5 
22. See supra § 911. 


Shelton y. Gas Securities Co., 
D9 Shoe Goo, loa CCrA.. 4o8iulcert. den 
SSC, 608, 242 Us. 604, 6) inld: 
1373]; Ham v. Grapeland Irr. Dist., 
Isak. 2077 M2 >Cal)_ 612; Interstate 
Trust Co. v. Steele, 173 P. 873, 65 
Colo. 99. 


24. Paxton Irr. Dist. v. Conway, 
142 N.W. 797,'94 Neb. 205. 


25. See statutory provisions. 

[a] Statutes held constitutional. 
—State laws validating irrigation dis- 
trict bonds, as construed by the state 
supreme court, have been held con- 
stitutional (Mont. L. [1921] c 153 § 
hoo) Monteiaeplo2zed © C54 §/ 2) Jur 
dith Basin Land Co. v. Fergus Coun- 
ty, Mont., 50 F.(2d) 792 [foll Welch 
v. Fergus County, 50 F.(2d) 795]. 


26. Judith Basin Land Co. v. Fer- 
gus County, Mont., 50 F-.(2d) 792 [foll 
Welch v. Fergus County, 50 F.(2d) 
795]. 


27. State v. Board 
eres County, 285 P. 
595. 


28. State v. Board 
Fergus County, supra. 


29. State v. Board 
Fergus County, supra. 


30. State v. Board 
Fergus County, supra. 
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23. 


of Com’rs of 
932, 86 Mont. 


of Com’rs of 
of Com’rs of 


of Com’rs of 


31. State v. Board of Com’rs of 
Fergus County, supra. 


32. Tee ota bility, of warrants see 
infra § 918 


33. es v. Greenshields & Ev- 


erest Co., 29 F.(2d) 552. 
34. See infra text and notes 35-37. 
35. Ser-Vis v. Victor Walley Irr. 
Dist, 214 Py 223,190 Cal. 1732. 


36. Interstate Trust Co. v. Steele, 
173 P. 873, 65 Colo. 99. 


37. Ellis v. Moses, 230 P. 802, 76 
Colo. 214. 
38. Stroud v. Calamus Irr. Dist., 


235 N.W. 97, 120 Neb. 719; Cameron 
v. Calamus Irr. Dist., 235 N.W. 97, 120 
Neb. 719; Elliott v. Calamus Irr. 
Dist., 235 N.W. 95, 120 Neb. 714. 


39. Interstate Trust Co. v. Steele, 
173 P. 873, 65 Colo. 99. 


40. Redmond Realty Co. v. Cen- 
tral Oregon Irr. Dist., 12 P.(2d) 1097, 
140 Or. 282; Carico v. Crystal Dist. 
Improvement Co., 250 P. 745, 119 Or. 
629. 


41. Baltes v. Farmers’ Irr., Dist., 
83 N.W. 83, 60 Neb. 310. 


42. In re Verde 
and Power Dist. Bonds, 296 P. 804, 37 
ATizon DoOs ee Modestomel rr DIS save 
Tregea, 26) PB. 237,,88 Cal. 334 [error 
Gistneloi is Olero2ye dose Us. lop sila dey. 
Ed. 395]. 

[a] Statute held not retroactive. 
A statute requiring an irrigation dis- 
trict commissioner to fix the date on 


River Irrigation 


which bonds may be issued has been 
held inapplicable to bonds issued un- 
der a prior act (Mont. L. [1921] ¢ 
153; Mont. L. [1923].¢ 157). Ameri- 
can Surety Co. of New York v. Cove 
Irr. Dist., 24 F.(2d) 18 [cert den 49 
S:Ct. 10278 wUiS 4.602; 8 18k amid: V5 30]. 

43. Turner v. Roseberry Irr. Dist., 
198 P. 465, 33! Idaho 746. 


44. Turner v. Roseberry Irr. Dist., 
supra. 

45. Turner v. Roseberry Irr. 
supra. 

46. Pioneer Irr. Dist. v. Campbell, 
ches P. 328, 10 Idaho 159; Hall v. Hood 
RUN GH Err Dist. JO) Pa Av be eb jee@re 


47. Madera Irr. Dist. v. Miller & 
Dux At 2d) 61); 


[a] Thus, under an original reso- 
lution of directors of an irrigation 
district, only five hundred thousand 
dollars of authorized bonds could be 
sold in accordance with a limitation 
therein, notwithstanding the resolu- 
tion calling an election did not refer 
to the limitation (Cal. St. [1919] p 
662). Madera Irr. Dist. v. Miller & 
Tus, 4. C2) w6us 


Dist., 


48. Mitchell v. Power, 255 P. 481, 
By Malvares 

49. O'Neill v. Yellowstone _ Irr, 
Dist., 121 P. 288, 44 Mont. 492. 


Who may or must sign bonds of 
irrigatior. district see Supra § 911. 

50. Hughson y. Crane, 47 P. 120, 
115 Cal. 404. 
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notice,®! on sealed bids,®2 for cash,*>? at par,®* or 


e 


for full value,®! 


bonds.°? 


> and an irrigation district has been 
held without authority to employ a broker to sell 
the bonds,*® or to grant an option for the sale of the 
Under the statutes in some jurisdictions,°* 
the bonds themselves may be used, instead of the 
proceeds of their sale, in acquiring property®® or in 
constructing the works of the district,°° although 
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under other statutes it has been held that bonds 


51. Hughson v. Crane, supra; 
Board of Directors of Payette-Oregon 
Slope Irr. Dist. v. Peterson, 149 P. 
1051, 76 Or. 630. 

[a] Notice held sufficient.—Under 
Lord L. § 6184, requiring notice for 
thirty days before sale of bonds, a 
notice, aggregating more than the 
number of days required by statute, 
of the time and place of sale of an 
irrigation district bond issue, given 
by the board of directors by publica- 
tion in a newspaper, has been held 
sufficient. Board of Directors of Pay- 
ette-Oregon Slope Irr. Dist. v. Peter- 
son, 149 P. 1051, 76 Or. 630. 


52. Hughson y. Crane, 47 P. 120, 
115 Cal. 404; Booneville Irr. Dist. v. 
Ririe, 195 P. 204, 57 Utah 306. 


53. Kinkade v. Witherop, 69 P. 399, 
29 Wash. 10. 


54. Palo Verde Irr. Dist. v. Warm- 
ington, 231 P. 40, 195 Cal. 16; White 
v. Fahring, (Tex.Civ.App.) 212 S.W. 
193. 

[a] Sale at less than par.—Where 
sale of forty thousand dollars of 
bonds of an irrigation district for 
ninety per cent of their face value 
was properly advertised and conduct- 
ed, and the purchaser did not know 
that the statute prohibited sale for 
less than face value, the court did 
not err in validating the title to the 
purchaser to thirty-six thousand dol- 
lars par value of such bonds, and re- 
quiring surrender of the four thou- 
sand dollars par value. White v. 
Fahring, (Tex.Civ.App.) 212 S.W. 193. 

{b] Bonds of merged drainage dis- 
trict.—Palo Verde Irr. Dist. Act § 23, 
providing that bonds of a district may 
be sold at less than par if such prop- 
osition is submitted to electors, ap- 
plies only to bonds of an irrigation 
district, and bonds of a merged drain- 
age district, authorized before merger 
to be sold at any price above ninety 
cents on the dollar under St. (1921) 
p 38, may be sold at less than par, 
provided the! price exceeds ninety 
cents. Palo Verde Irr. Dist. v. Warm- 
ington, 231 P. 40, 195 Cal. 16. 


[ec] Consideration. — Stockholders’ 
payment of assessments to an irriga- 
tion district has been held no con- 
sideration for issuance to them of dis- 
trict bonds in an amount equal to, or 
greater than, the assessments, as 
such payment was the performance 
only of what they were obliged to 
do. Carico v. Crystal Dist. Improve- 
ment Co., 250 P. 745, 119 Or. 629. 


55. American Surety Co. of New 
York v.,Cove Irr. Dist., 24 F.(2d) 18 
[cert den 49 S.Ct. 10, 278 U.S. 602, 73 
L.Ed. 531]. 


[a] Repaying unearned interest.— 
The transfer of irrigation district 
bonds with interest coupons attached, 
the transferee repaying unearned in- 
terest, has been held a compliance 
with the statute requiring sale for 
full value (Mont. Rev. Codes [1921] § 
7214). American Surety Co. of New 
York v. Cove Irr. Dist.,.24 F.(2d) 18 
[cert den 49 S.Ct. 10, 278 U.S. 602, 73 
Ted. S381). 


56. WHartert v. Snake River Valley 
Irr. Dist., 277 P. 429, 47 Idaho 535. 


57. Young v. Gard, 277 P. 1005, 
129 Or. 534. 

[a] echnical consideration for re- 
lease of option.—A technical consid- 
eration has been held insufficient to 
make a contract of an irrigation dis- 
trict, releasing an option for the pur- 
chase of bonds, valid. Young v. Gard, 
277. P. 1005, 129 Or. 534. 


58. See statutory provisions. 


59. U.S.—Rialto Irr. Dist. v. Chel- 
lis) 246, F. 308; 159 CiG,A. 385 Rialto 
Irr. Dist. v. Stowell, 246 F. 294, 159 
G.GVA,, 24. 

Cal.—Stowell v. Rialto Irr. Dist., 
259 P. 740, 202 Cal. 193; Stowell v. 
ene Irr. Dist:, \100.P. 248) 155: .Cal: 
iy 

Mont.—O’Neill v. Yellowstone Irr. 
Dist., 121 P. 283, 44 Mont. 492. 


Neb.—Baltes v. Farmers’ Irr. Dist., 
83 N.W. 83, 60 Neb. 310. 


Or.—Board of Directors of Pay- 
ette-Oregon Irr. Dist. v. Peterson, 128 
Ps 837, 129 P: 123, 64 Or. 46. 


[a] Property not specified in 
plans.—Bonds for an irrigation dis- 
trict’s acquisition of property not 
specified in the district’s plans or pur- 
poses, and issued without petition of 
the landowners, filed with officers of 
the district, have been held void (Cal. 
Irr. Dist. L. § 15a, as added by St. 
[1917] p 757). Woods v. Baxter Creek 
rr: Dist. 25-F5(2d): 296% 


[b] Effect of compliance with 
statute although agreement void.— 
Under Lord L. § 6184, authorizing the 
directors of an irrigation. district, 
without offering its bonds for sale, to 
use them at par for the purchase or 
construction of reclamation works, 
although a void agreement of pur- 
chase has been made, the taking over 
of property on delivery of the bonds 
at par would be valid. Board of Di- 
rectors of Payette-Oregon Slope Irr. 
Dist. v. Peterson, 128 P. 837, 129 P. 
123, 64, Or: 46. 


[ec] Ostensible sale for cash.— 
Where bonds may be exchanged for 
property at par or may be sold ata 
discount, an arrangement whereby the 
bonds are ostensibly sold for cash, but 
in reality are exchanged for property 
at a discount, has been held to render 
the bonds void. Ham vy. Grapeland 
Irr, Dist:, 158 P; 207,172 Gal? 614: 


[d] Allowance of discount.— 
Where a statute relating to the crea- 
tion of irrigation districts fixes the 
basis on which a discount may be al- 
lowed on the sale of bords of dis- 
tricts, the board of commissioners of 
an irrigation district has been held 
authorized to allow the statutory dis- 
count in exchanging bonds of the dis- 
trict for property. O’Neill v. Yellow- 
coon Irr; (Dist) 121 0P.1 2832144 Mont. 


{[e] Deed and consideration.—(1) 
The conveyance of a pipe line and 
rights of way to an irrigation dis- 
trict has been held a consideration for 
bonds of the district (Stowell v. 


may not be issued for construction work.*! 
proceeds from the sale of bonds can be used in ac- 
quiring property or constructing the system of 
works,®? and for the collection of drainage waters 
and seepage water and storing it for the irrigation 
of land,®* but not for salaries or expenses of man- 
agement,°+ nor for certificates of another irrigation 
district entitling the holders to a certain amount of 


The 


Rialto Irr. Dist-259 Ps-740; 202° Cal 
193), (2) and a deed executed ten 
days after delivery of the bonds by 
the irrigation district has been held a 
part of the same transaction (Stowell 
v. Rialto Irr. Dist., supra), (3) and 
the failure of the furnisher of the 
pipe to join in a deed conveying the 
pipe line to the irrigation district has 
been held not to invalidate transfer 
of the bonds (Stowell v. Rialto Irr. 
Dist., supra). : 


60. Wyman v. Searle, 128 N.W. 
801, 88 Neb. 26; Baltes v. Farm- 
ers’ Irr. Dist., 83 N.W. 88, 60 Neb. 
310. 


[a] Resolution of intent to sell not 
necessary.—The power given direc- 
tors of an irrigation district in 1897 
by, 7s, (1395) c) 40 -§_ 10° -(Compamse 
[1897] c 98a art 3 § 10), relating to 
the organization and government of 
irrigation districts, to exchange the 


districts bonds at par to pay for ir-' 


rigation works, ditches, and reser- 
voirs constructed or partially con- 
structed within the district, is not 
limited by § 14, providing that no 
bond shall be sold until the directors 
shall make and enter on the records 
a resolution of their intent to sell the 
bonds and shall have advertised them 
for sale, such provision being a limi- 
tation on the power to sell, and not 
on the power of the directors to ex- 
change the district bonds. Wyman vy. 
Searle, 128 N.W. 801, 88 Neb. 26. 


61. Rialto Irr. Dist. v. Cheelis, 246 
BF. 308, 159 C.C.A. 38; Rialto irr, Dist 
v. Stowell, 246 F. 294, 159 C.C.A. 24. 


62. Leeman v. Perris Irr. Dist., 74 
P. 24, 140 Cal. 540; Hughson vy. Crane, 
47 P. 120, 115 Cal. 404; Bottoms v. 
Madera Irr. Dist., 242 P. 100, 74 Cal. 
App. 681. 


68. Bissett v. Pioneer Irr. Dist., 
120 P. 461, 21 Idaho 98. 


64. Leeman y. Perris Irr. Dist., 74 
P. 24, 140 Cal. 540; Hughson v. Crane, 
47 P. 120, 115 Cal. 404; Bottoms v. 
Madera Irr. Dist., 242 P. 100, 74 Cal. 
App. 681. 


[a] Claims for services.—An ex- 
penditure of the proceeds of a bond 
sale for the payment of claims for 
services in the settlement of differ- 
ences between owners and the irriga- 
tion district has been held unau- 
thorized (Irr. Dist. Act § 30, amended 
by St. [1919] p 662; -Bond Certifica- 
tion Act § 3b, amended by St. [1921] 
p 1198). Bottoms v. Madera _Irr, 
Dist., 242 P. 100, 74 Cal.App. 681. 


[b] Issuance and sale for refund- 
ing warrants.—The phrase, ‘“includ- 
ing refunding of outstanding bonds,” 
following a clause in an act provid- 
ing that election be held to determine 
whether bonds shall be issued to car- 
ry out provisions of the act, precludes 
the idea that bonds may be issued for 
refunding irrigation district warrants 
for operation and maintenance charg- 
es under the maxim, Inclusio unius 
est exclusio alterius (Code [1930] 8 
48-501). Redmond Realty Co. v. Cen- 
tral Oregon Irr: Dist., 12 P.@a) 1097; 
140 Or. 282. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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water;°> and after an etection authorizing the is- 
suance and sale of bonds for one purpose, the board 
of directors of an irrigation district cannot abandon 
the purpose stated in the order calling the elec- 
tion and sell the bonds to finance a totally different 
purpose.°® However, the fact that the proceeds 
from the sale of bonds were used for an unauthoriz- 
ed purpose has been held not to affect the rights of 
the bondholders.®? 


Destruction of bonds. Where part of the bonds 
voted were used for the construction of a system 
and the plans became impractical, whereupon the 
district acquired another system, it has been held 
that the remainder of such bonds may be destroyed,** 
and the finding of the officers of the district that 
it was not necessary to sell the remaining bonds 
need not be in writing unless required by statute;°° 
and where all the electors voted unanimously in favor 
of destroying the bonds, it has been held. that no 
substantial rights of the district or property owners 
nor electors therein were affected by irregularities 
in the calling or holding of the election, or in de- 
stroying the bonds.7° 


Refunding bonds. In some jurisdictions statutes 
have been enacted authorizing irrigation districts 
to refund their bonded indebtedness,’? including the 


65. Stimson v. Alessandro Irr.{ 409, 38 Idaho 241. 
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total debt arising from the original bond issue,*? 
and it has been held that the legislature may con- 
stitutionally’* provide a plan for the authorization 
and issuance of refunding bonds different from that 
provided for the issuance of other bonds of an ir- 
rigation district.7# 

Warrants. Under some statutes it has been held 
that the officers of an irrigation district, in the ab- 
sence of a levy, are without authority to issue war- 
rants for any purpose.7® 


{[§ 915] d. Security. In some jurisdictions, under 
the statutes relating to irrigation districts,7® the 
holders of bonds of an irrigation district have been 
held to have a continuing,’? general?® lien?® on the 
lands or property within the district,8° but not on 
the irrigation system or the physical property of the 
district.£4 Such lien has been held not defeasible 
by the transfer of the irrigation system? on the 
dissolution of the district,8* nor by the foreclosure 
of certificates of delinquency in some eases,’* nor 
is the lien affected by the failure of the bond fund 
treasurer to enforce payment or to make a valid 
sale of lands delinquent in payments.%® 


Mortgage. Where the statutes so provide,®* the 
bonds of an irrigation district may be secured by a 
mortgage on the lands of the district.87 


274 P. 181, 150 Wash. 590 (holding 


Dist., 67 P. 496, 1034, 135 Cal. 389. 


66. Board of Directors of Medford 
irreDist- vaciit.. 190 P7957, 96° Or: 
649. 


[a] Sale invalid.—Where the reso- 
lution of the board of directors of an 
irrigation district adopted a particu- 
lar project in one paragraph, and in 
the next paragraph called an election 
to authorize a bond issue, the sale 
of bonds authorized at that election to 
construct a totally different project 
from that adopted is invalid, whether 
the resolution be construed as calling 
the election to issue bonds for that 
project or as not stating the purpose 
of the bond as required by statute. 
Board of Directors of Medford Irr. 
Dist. v. Hill, 190 P. 957, 96 Or. 649. 

67. Carter v. Badger Irr. Dist., 235 
Pri3i6, Vs, Colo:, 101. 

68. La Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v. Halley, 239 
1 Oe VORA Calin5 0: 


69. La Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v. Halley, 
supra. 

70. La Mesa, Lemon Grove & 
Spring Valley Irr. Dist. v. Halley, 
supra. 

71. See statutory provisions. 


72. Emmett Irr. Dist. v. McNish, 
220 P. 409, 88 Idaho 241. 


[a] Thus C. S. § 4375, authorizing 
an irrigation district to refund its 
bonded indebtedness, and providing 
that, as a prerequisite to the issuance 
of refunding bonds, there shall not be 
funds in the treasury of such district 
available for payment and redemption 
of such bonds and the accrued and un- 
paid interest thereon, has been held to 
authorize the refunding of the total 
debt arising from the original bond 
issue, including accumulated unpaid 
interest, judgments on such unpaid 
interest, and interest on such judg- 
ments. Emmett Irr. Dist. v. McNish, 
220 P. 409, 38 Idaho 241. 


73. Mulcahy v. Baldwin, 15 P.(2d) 
738, 216 Cal. 517. 


74, Mulcahy v. Baldwin, supra; 
Emmett Irr. Dist. v. McNish, 220 P. 


[a] Single issue and single series. 
—C. S. § 4875 has been held to au- 
thorize an irrigation district to issue 
refunding bonds as a single issue and 
a single series, notwithstanding the 
bonds thus refunded matured serially. 
Emmett Irr. Dist. v. McNish, 220 P. 
409, 38 Idaho 241. 


75. Stroud v. Calamus Irr. Dist., 
235 N.W. 97, 120 Neb. 719; Cameron 
y. Calamus Irr. Dist., 235 N.W. 97, 
120 Neb. 719; Elliott v. Calamus Irr. 
Dist., 235 N.W. 95, 120 Neb. 714. 


76. See statutory provisions, 

77. Beck v. Otero Irr. Dist., 50 F. 
(2a) 9651. 

78. American Falls Reservoir Dist. 


v. Thrall, 228 P. 236, 39 Idaho 105; 
Condit v. Johnson, 139 N.W. 477, 158 
Iowa 209; State v. Board of Com’rs 
of Cascade County, 296 P. 1, 89 Mont. 
37; Clark v. Demers, 254 P. 162, 78 
Mont. 287. 


[a] Lien not specific—(1) The 
lien of holders of bonds of an irriga- 
tion district has been held not a 
specific lien (Johnson v. Warm 
Springs Irr. Dist., 246 P. 527, 118 Or. 
239 [holding that L. (1925) p 276 do 
not create such a lien, but erroneously 
assume one has already been creat- 
ed]; Kollock v. Barnard, 242 P. 847, 
116 Or. 694) (2) in the sense of a 
charge on the property for the pay- 
ment of the debt and for which it 
may be sold in discharge of the lien 
(Clark v. Demers, 254 P. 162, 78 Mont. 
287), (8) nor is it a specific lien so 
as to require a vendor to pay in order 
to pass title to the land free from 
liens and encumbrances (Condit v. 
Johnson, 139 N.W. 477, 158 Iowa 209); 
(4) and a statute limiting the lien of 
an irrigation district bond issue to 
lands within the district has been 
held a limitation of the general lien 
of such bonds rather than the crea- 
tion’ of a lien (Clark v. Demers, 
supra). 

79. Rialto Irr. Dist. v. Chellis, 246 
Wi3 08; (159 C:C. As) 883 Rialto: (irr: 
Dist. v. Stowell, 246 F. 294, 159 C.C.A. 
24; State v. Marshall, 52 P. 268, 20 
Mont. 510. See also State v. Hartung, 


that, on due adjudication of organiza- 
tion of irrigation district, land with- 
in district became generally liable fo 
payment of bonds and interest). F 


80. State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 
37; Clark v. Demers, 254 P. 162, 78 
Mont. 287. 


81. Beck v. Otero Irr. Dist., 50 F. 
(2d) 951; State v. Board of Com’rs of 
cnpegee County, 296 P. 1, 18, 89 Mont. 


“The bonds are not an obligation of 
the district at all, but rather a charge 
against the lands within the district. 
The lien applies to the lands within 
the district. The district, in its ca- 
pacity as a public corporation, merely 
acts as the agency through which the 
assessments are levied and collected.” 
State v. Board of Com’rs of Cascade 
County, supra. 


82. Beck v. Otero Irr. Dist., 50 F. 
(2d) 951. 


83. Beck v. Otero Irr. Dist., supra. 


84 State v. McClain, 298 P. 211, 
1386 Or. 53. 

[a] Thus the foreclosure of certif- 
icates of delinquency under the law 
of 1923, not requiring the payment of 
the district tax, has been held not to 
destroy the lien of bonds sold under 
legislation existing before 1923, for 
the reason that such a sale would 
impair the obligations of the contract 
of the irrigation company with the 
bondholders. State v. McClain, 298 
2 OO OL, coe 


85. Balding v. Hich, 7 P.(2d) 10783, 
220 Cal.App. 491. 


86. See statutory provisions. 


87. Merchants’ Nat. Bank v. 
Escondido Irr. Dist., 77 P. 9387, 144 
Cal. 329. 


[a] Additional security.—That 
portion of section 17 of the Wright 
Act, as amended March 11, 1893 (St. 
[1893] p 175), which provides for the 
power of the board of directors of an 
irrigation district to pledge by mort- 
gage, trust deed, or otherwise, all of 
the property of the district as addi- 
tional security for the payment of 
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Taking away security. County commissioners 
have been held powerless to deprive irrigation dis- 
trict bondholders of their security, either by a 
resolution abating taxes, or by excluding lands from 
the district, or by any other action they might take.*® 


[§ 916] e. Cancellation or Return of Bonds.*® 
has been held that void bonds of an irrigation dis- 
trict, issued to pay for excavating a canal, may be 
canceled without requiring the district to pay the 
holders of the bonds a reasonable value of the work, 
where the contract was in violation of statute and 
resulted in no benefit to the district.?° 
are delivered on a condition which was not fuliilled, 
it has been held that the bonds must be returned to 


the district.®+ 


[§ 917] f. Confirmation Proceedings. 
states the statutes provide for a special proceeding, 


its bonds, has been held unconstitu- 
tional and invalid. Merchants’ Nat. 
Bank v. Escondido Irr. Dist., 77 P. 
937, 144 Cal. 329. 


88. Carter v. Badger Irr. Dist., 235 
Pas .O; ti Colon ON: 

89. Destruction of unissued bonds 
see Supra § 914. 


90. Paxton Irr. Dist. v. Conway, 
142 N.W. 797, 94 Neb. 205. 


91. Henry L. Doherty & Co. v. 
Steele, 204 P. 77, 7i Colo. 338. 


{a] hus (1) where a corpor: ‘ion 
contracted to extend and enlarge an 
irrigation system and to deliver it to 
an irrigation district for a price pay- 
able in bonds of the district, and a 
supplementary contract provided for 
the delivery of bonds of the par val- 
ue of two hundred fifty thousand dol- 
lars on transfer to the district of a 
small ditch and certain rights of way, 
the whole value of which did not ex- 
ceed six thousand dollars, such pay- 
ment in bonds has been held an ad- 
vance subject to completion of the 
whole contract (Henry L. Doherty & 
Cos ya otecle, 204° Pi, 11. Colo. 33)); 
(2) and where the contract was not 
completed, those to whom they were 
so delivered are under obligation to 
return them (Henry L. Doherty & Co. 
vy. Steele, supra), (3) whether the 
contract was its contract or that of 
another through whom it received the 
bonds with full notice of their in- 
firmities (Henry L. Doherty & Co. v. 
Steele, supra), (4) and having trans- 
ferred them to others, they may be 
required in equity to repay their val- 
ue to the district whether they were 
transferred to holders in due course 
or otherwise (Henry L. Doherty & Co. 
v. Steele, supra). 


92. See statutory provisions. 


{a] Preliminary bonds.—Provi- 
sions of Laws 39th Leg. [1925] c. 25, 
§§ 31, 32, 34, 95-100, for proceeding 
to validate water control and im- 
provement district bonds are inappli- 
cable to preliminary bonds. Moody 
v. San Saba County Water Control & 


Improvement Dist. No. 1, 293 S.W. 
845. 
{b] Purpose of bonds. — Provi’ 


sions of Laws 39th Leg. [1925] c. 25, 
§§ 95-100, for validating bonds of wa- 
ter control and improvement district 
apply only to bonds issued for main- 
tenance of plant. Moody v. San Saba 
County Water Control & Improve- 
ment Dist. No. 1, 293 S.W. 845. 


93. Modesto Irr. Dist. v. Tregea, 
26 P. 237, 88 Cal. 334 [error dism 17 
S.Ct. 52, 164 U.S. 179, 41 L.Ed. 3951; 
Crall v. Poso Irr. Dist., 26 P. 797, 87 
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It 


Where bonds 


[§§ 915-917 


to be instituted by the board of directors of an ir- 
rigation district, 
the organization of the district and the proceedings 
of the board with reference to the issue and sale of 
the bonds may be judicially examined, approved, and 
confirmed,®? and such a proceeding has been held 
to be one in rem,°* the object of which is to deter- 
mine the validity of prior proceedings for the is- 
suance of bonds.°* 
menced as soon as any resolution for the issue of 
bonds has been adopted,®® and the jurisdiction of the 
court is founded on the filing of a petition in the 
prescribed form,®® and the publication of a notice 
of the time and place of hearing,®” fixed by a judge 
of the proper court®* and signed by the clerk.®® The 


in which all questions relating to 


Such proceeding may be com- 


petition must comply with statutory provisions as 


In some 


Cal. 140; Harney Valley Irr. Dist. v. 
Bolton, 221 P. 171, 109 Or. 486. 


94 Kinkade v. Witherop, 
399, 29 Wash. 10. 


95. Modesto Irr:., Dist. v. Tregea, 
26 PRP. 237, 88 Cali 334 Lerror dism 17 
S.Ct. 152; 1640.8. 17.9, 41), Wd) 395i 
Nampa, etc., Irr. Dist. v. Brose, 83 P. 
499, 11 Idaho 474. 


96. Modesto Irr. Dist. v. Tregea, 
26 P. 237, 88 Cal. 334 [error dism 17 
S.Ct. 52, 164 U.S. 179, 41 L.Ed. 395]; 
Harney Valley Irr. Dist. v. Bolton, 
221 P. 171, 109 Or. 486. 


97. Modesto Irr. Dist. v. Tregea, 
26 BP. 237, 88 Cal. 334 [error dism 17 
S:Ct=52, 164° US) 1:79 941 bd 3957); 
Nampa, éte., Irr. Dist. v. Brose, 83 P. 
499, 11 Idaho 474; Harney Valley Irr. 
ee Var Bolton, catere Lil 100m On. 

[a] Notice is to be construed and 
aided by reference to statute, and is 
sufficient if it states the filing of the 
petition and the substance of the 
prayer thereof, and in other respects 
conforms to the statute. Modesto Irr. 
Dist. v, Tregea, 26 P. 237, 88 Cal. 334 
[error .disin’ 17. SiCti 52,7164 U.S. £79, 
41 L.Ed. 395]. 


[b] Where landowner is known to 
reside within district, the service of 
summons by publication is adequate, 
the district and its boundaries being 
matters of record at the time of the 
publication. Mitchell vy. Power, 255 
PAST og mari ze il, 


[c] Following procedure in equi- 
ty.—L. (1911) p 402 § 33, providing 
that the proceedings to determine the 
legality of the issue and sale of the 
bonds of an irrigatiwn district are in 
the nature of a proceeding in rem and 
that the practice and procedure shall 
follow that of equity, does not cover 
the process of Summoning the parties 
into court, in view of § 30 of that act 
and L. (1919) p 694 §'2, providing 
specially for the service of notice to 
all interested persons and _ parties. 
Harney Valley Irr. Dist. v. Bolton, 
22 Meee OO iOr m4 SiG; 


{d] Description of lands.—(1) A 
notice given under Rev. Codes §§ 2401, 
2402, of hearing on petition for the 
confirmation of a bond issue of a duly 
organized irrigation district, need 
not describe the lands of the district 
but only designate such lands by the 
corporate name of the district (Little 
Willow Irr. Dist. v. Haynes, 133 P. 
905, 24 Idaho 317; Payette Heights 
age. IONS Wo mleivodecy OIE Ee RS pa 
Idaho 321), (2) and a notice for the 
confirmation of the bonds of a duly 
organized irrigation district is no- 


GOL Le 


to its form and contents,t such as the provisions 
relating to the description of the boundaries of the 


tice to every property owner within 
the district that all property therein 
is affected thereby, although the no- 
tice designates the property in the 
district merely by the district’s cor- 
porate name (Little Willow Irr. Dist. 
v. Haynes, supra; Payette Heights 
Irr. Dist. v. Haynes, supra), (3) and 
a notice given under Rev. Codes §§ 
2401, 2402, of hearing on petition for 
confirmation of a bond issue of an 
irrigation district which gave notice 
that the petition of the directors of 
the “Little Willow Irrigation District 


has been filed, praying that ... 
the issuing of the bonds of the dis- 
trict be confirmed,’ and stat- 


ing the time and place for the hear- 
ing, has been held sufficient (Little 
Willow Irr. Dist. v. Haynes, supra; 
Payette Heights Irr. Dist. v. Haynes, 
supra). 


98. Harney Valley Irr. Dist. v. 
Bolton, .221 P. 171, 109 Or. 486. 


99. Harney Valley Irr: Dist: 
Bolton, supra. 


1. See cases infra this note. 


[a] Notice of bond election.—In 
view of Remington Code (1915) § 
6490, as amended by L. (1917) p 723, 
it has been held not necessary that 
a petition of the board of directors 
of an irrigation district, asking a con- 
firmation of proceedings for issuance 
of bonds, affirmatively alleged publi- 
cation of notice of bond election, and 
in any event the petition will be held 
to be amended to conform to the 
proof. In re Peshastin Irr. Dist., 200 
P. 88, 116 Wash. 440. 


[b] Allegation that due and law- 
ful proceedings taken.—(1) In deter- 
mining the sufficiency of a petition 
for confirmation of proceedings of an 
irrigation district under Rev. Codes 
(1905) § 2401, prescribing the requi- 
sites of such a petition, the section 
must be read in connection with § 
2403, providing that the court shall 
disregard every error, irregularity, or 
omission which does not affect the 
substantial rights of any party (Em- 
mett Irr. Dist. v. Shane, 113 P. 444, 
19 Idaho 332), (2) and a petition seek- 
ing confirmation of proceedings for 
organization of an irrigation district 
and the issuance of its bonds, set- 
ting forth in special allegations the 
various steps taken in the issuance 
of its bonds, but omitting to allege 
generally that “due and lawful pro- 
ceedings were taken to issue bonds,” 
as required by Rev. Codes (1905) § 
2401, providing that the petition shall 
state generally that the district was 
duly organized, and that due and law- 
ful proceedings were taken to issue 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section nuinber. 
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district? and the establishment of election districts ;* 
and persons contesting the validity of the bond elee- 
tion must plead and prove facts which would require 
the court to vacate the election or declare the result 
to have been otherwise.* However, proceedings for 
a bond election are not open to attack on the theory 
that the question of expending funds to be raised 
by a bond issue was submitted in violation of the 
statute, where it appeared that the project of so 
issuing the bonds was abandoned.® The district has 
the burden of proving® by competent evidence’ the 
validity of the various steps in the proceedings for 
the bond issue. The court has power in such pro- 
ceedings to pass on any question affecting the legal- 
ity of the bonds,*® but confirmation of the bond is- 
sue cannot be denied on the theory that the directors 
of the district. would make illegal expenditures, as 
this is not a question for determination in such pro- 
ceedings.® Where bonds have been sold before the 
institution of confirmation proceedings, and a judg- 
ment rendered confirming the legality of the organ- 
ization of the district is reversed on appeal, the 
questions touching the regularity of the sale will be 
left to be determined in an action by the bondhold- 
ers against the district.1° The court should find on 
all material issues;'! but where no issue is joined 
on material allegations, a general finding has been 
held sufficient to support a judgment of confirma- 
tion.1?, Where it is shown that all the landowners 
in the district were advised of the proceedings tak- 
en and acquiesced therein, a judgment confirming 
the bond issue is proper;!* but under statutes au- 
thorizing proceedings to confirm an order of sale 


bonds to an amount to be stated, is 
sufficient where the allegations of 


461, 55 Colo. 363. 
facts are such as to support the find- 
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South Side Irrigation District, 135 P. 


[a] Decree in original proceedings 
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or sale of bonds, it has been held that the court is 
without jurisdiction to confirm an exchange of bonds 
for property.14 So, too, it has been held that the 
court is without power to include a provision in its 
judgment precluding and debarring all persons in- 
terested from disputing, denying, or disclaiming any- 
thing which could have been contested in the pro- 
ceeding.?® 


Appeal. An appeal can be taken only within the 
time allowed by statute.1® 


Conclusiveness. While an order confirming pre- 
liminary steps in the issuance of bonds does not 
affect or validate a subsequent unlawful negotiation 
or transfer of the bonds,1* in the absence of fraud,+® 
or unless an appeal is taken within the time speci- 
fied,t® the judgment is res judicata as to matters 
actually and necessarily decided,?° and is binding 
on all persons where there has been a proper pub- 
lication of notice,?1 and hence it cannot be collateral- 
ly attacked;?? and bonds issued after a decree con- 
firming the proceedings in the issuance of the bonds 


| may be held valid in the hands of a bona fide holder 


and enforceable by the levy of assessments to pay 
interest notwithstanding a later judgment has de- 
clared the issuance of the bonds to have been void.?3 


[§ 918] g. Negotiability. In some jurisdictions, 
sometimes by reason of express statutory provi- 
sions,?* the bonds of an irrigation district must be 
negotiable in form and are negotiable instruments,?°> 
subject to the same rules as other negotiable instru- 
ments,?® and a provision in the bonds that install- 
ments of principal should be payable only on sur- 


judgment.—The running of the ten 
days within which an appeal must be 
taken under-the act of March 16, 1889 


ing that such proceedings had been 
duly 
Irr. Dist. v. Shane, supra). 

2. Board of Directors of Quincy 
Valley Irr. Dist. v. Scott, 140 P. 391, 
79 Wash. 434. 

[a] Petition held sufficient.—A pe- 
tition by directors of an irrigation 
district under Remington & B. Code 
§§ 6489-6494, for judicial confirma- 
tion of its organization and the issu- 
ance of its bonds, containing a direct 
reference to the order of the board 
of county commissioners in which 
the description of the district was 
found, has been held sufficient in re- 
spect of description of the boundaries 
of the district. Board of Directors of 
Quincy Valley Irr. Dist. v. Scott, 140 
P. 391, 79 Wash. 434. 


3. Board of Directors of Quincy 
Valley Irr. Dist. v. Scott, supra. 


fa] Petition held sufficient.—A pe- 
tition under Remington & B. Code §§ 
6489-6494, for the judicial confirma- 
tion of the organization of an irriga- 
tion district and the issuance of its 
bonds. has been held to allege the es- 
tablishment of election precincts suf- 
ficiently as against general demurrer. 
Board of Directors of Quincy Val- 
Jey Irr. Dist. v. Scott, 140 P. 391, 79 
Wash. 434. 

4. In re Riggs, 210 P. 217, 105 Or. 
5381. 

5. In re Peshastin Irr. Dist., 200 P. 
$8, 116 Wash. 440. 


6G Fallbrook Irr. Dist. v. Abila, 39 
P. 793, 106 Cal. 365; In re Bonds of 
Madera “Irr. Dist., 28 P. 272, 675, 92 
Cal. 296, 27 Am.S.R. 106, 14 L.RuA. 
155. 

7. Wilder v. Board of Directors of 


and regularly taken (Emmett, 


to establish the regularity of the or- 
Zanization of an irrigation district 
and confirm an original bond issue 
was competent evidence to prove the 
regularity of the organization of the 
district in proceedings to confirm a 
subsequent bond issue. Wilder v. 
Board of Directors of South Side Ir- 
rization, ‘Dist.,, 185... 461,55 “Colo. 
3s 

8. In re Verde River Irrigation 
and Power Dist. Bonds, 296 P. 804, 
87 Ariz. 580: Nampa, etc., Irr. Dist. 
v. Brose, 83 P. 499, 11 Idaho 474. 

[a] Boundaries of district.—If it 
be necessary to determine the valid- 
ity of the bonds, the court has juris- 
diction to define the boundaries of an 
irrigation and power district. In re 
Verde River Irrigation and Power 
Dist. Bonds, 296 P. 804, 37 Ariz. 580. 


9. In re Peshastin Irr. Dist., 200 
P. 88, 116 Wash. 440. 

10. In re Central Irr. Dist., 49 P. 
354, 117 Cal. 382. 

11. Black Canyon Irr. Dist. v. Fal- 
lon? 1227 Pi 850; 2a0'idaho 527. 


12. Black Canyon Irr. Dist. v. Fal- 
lon, supra. 
13. In re Beardsley-Agua Fria 


Water Conservation Dist., 239 P. 504, 
29 Ariz. 84. 

14. Stimson v. Alessandro _ Irr. 
Dist, (67) Pat49 on W034, 0135 "Cale sso; 
Wyman vy. Searle, 128 N.W. 801, 88 
Neb. 26. 

15. In re Bonds of Madera Irr. 
Diste 28) des teil 2ee Ody oe, Cal, 29.6, 027 
Am.S.R. 106, 14 L.R.A. 755. 


16. Palmdale Irr. Dist. v. Rathke, 
PA (88, OlaCals 538. 
[a] Absence of notice of entry of 


(St. [1889] p 213 § 6), in a proceed- 
ing to determine the validity of or- 
ders for the issuance of bonds of an 
irrigation district, is not affected by 
the fact that appellants had no no- 
tice of the entry of the judgment, 
since the statute does not require 
such notice. Palmdale Irr. Dist. v. 
Rathke; 2% Pr T8sy.9l Cale bse 


17.) Paxton Irr, Dist) v.\Conway, 
142 N.W. 797, 94 Neb. 205. 


18. O'Neill v. Yellowstone 
Dist., 121 P. 283, 44 Mont. 492. 


19. Tomich v. Union Trust Co., 31 
F.(2d) 515; O’Neill v. Yellowstone 
Irr. Dist., 121 P. 283, 44 Mont. 492. 

20. Mitchell v. Power, 255 P. #81, 
32 Ariz. 1; Eberhard v. Purcell, 296 
P. 593, 50 Idaho 393. 


21. Tomich v. Union Trust Co., 31 
F.(2d) 515; Modesto Irr. Dist. v. Tre- 
gea, 26 P. 237, 88 Cal. 334 [error dism 
IPS SHCiey SSPR SIC OCS AIG rice idaatel 
395]; Crall v. Poso Irr. Dist., 26 PB: 
797, 87 Cal. 140; O’Neill v. Yellow- 
stone Irr. Dist., 121 P. 283, 44 Mont. 
492; Harney Valley Irr. Dist. v. Bol- 
ton, 221 P. 171, 109 Or. 486. 


22. Mitchell v. Power, 255 P. 481, 
32 Ariz. 1; Eberhard v. Purcell, 296 
Pm. 593, 50 Idaho! 393. 


23. Haese v. Heitzeg, 114 P. 816, 
159 Cal. 569. 


24. See statutory provisions. 


25. Rialto Irr. Dist. v. Chellis, 246 
M308, 5 91C.C.Asn38. 4) Rialto arr abst: 
v. Stowell, 246 F. 294, 159 C.CA. 24; 
Farwell v. San Jacinto & Pleasant 
Valley Irr. Dist., 192 P. 1034, 49 Cal. 
Apo. 167. : 

26. Shelton v. Gas Securities Co., 
239 .F. 658, 152 C.C.A.. 487 [cert den 


here 
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render of the coupons covering such installment,?* 
or that an assessment be levied and collected by 
the board of directors sufficient to meet the annual 
and maturing obligations,?® or that they are pay- 
able from a certain fund,?® has been held not to 
destroy the negotiability of the bonds. However, a 
person purchasing irrigation district bonds subject 
to the interest of a third person has been held not 
entitled to the bonds as against such third person.*° 
Where the bonds are negotiable, defects and irregu- 
larities in the organization of the district or in the 
proceedings for the issue and sale of the bonds ecan- 
not be set up against a bona fide holder for value 
and without notice;*! but it is otherwise as to one 
who had actual knowledge of the illegality or de- 
fect.°? 


Warrants issued by an irrigation district, although 
negotiable in form, have been held not negotiable 
in the sense of the law merchant.** 


[§ 919] h. Payment and Collection.?* The funds 
or property which may be subjected to the payment 
of principal and interest of outstanding bonds of 
an irrigation district depend on. the statutes in the 
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particular jurisdiction.2> So, too, the question of 
priority of payment depends on statutory provi- 
sions,?® and under some statutes it has been held 
that the order of presentation does not create any 
priority as between different bond issues,** and that 
the bonds are payable in the order of their issu- 
ance;?8 while under other statutes it has been held 
that there is no priority given to any bonds issned,*® 
and that the bonds are payable in the order of their 
presentation*® where there are insufficient funds to 
pay all the bonds,*! and the treasurer of the district 
must either pay a matured bond or interest coupon 
when presented or, if the funds are insufficient, he 
must register them*? and pay them as soon as suffi- 
cient money is available.*#? In other jurisdictions it 
has been held that, where the fund for the payment 
of bonds was insufficient to pay all, it was to be al- 
lotted to all who presented their claims within a 
reasonable time after they became due.** The in- 
terest on an irrigation district bond has been held 
to become part of the bond where the statutes pro- 
vide a single fund for payment of bond and inter- 
est,*® and the bondholders have been held not es- 


37 S.Ct. 652, 244 U.S. 654, 61 L.Ed. 
1373]. 


27nsStowell veukialto Ire Dist, 
100 BP. 248, 155 Cal. 215. 
28. Farwell v. San Jacinto & 


Pleasant Valley Irr. 
49 Cal.App. 167. 
29. Kinkade v. 
399, 29 Wash. 10. 
30. Thompson v. Bown Live Stock 
Co., 276 P. 651, 74 Utah 1. 
31. Tulare Irr. Dist. v. Shepard, 


DORS TC tao olen LS 5: Wu Se ads i+ Ouelu Oneal 
; Baxter v. Dickinson, 


Dist:, 192 P. 10384, 


Witherop, 69 P. 


[a] Rights of innocent holder.— 
If the records of an irrigation district 
do not disclose that its directors were 
financially interested in the sale of an 
uncompleted ditch by another corpo- 
ration to the district, an innocent 
holder for value of the district bonds 
delivered as a consideration for that 
sale may enforce payment thereof. 
Wyman vy. Searle, 128 N.W. 801, 88 
Neb. 26. 


32. Ham v. Grapeland Irr. Dist., 
U58 BP. .207, 172 Cal. 611; Leeman v. 


Perris Irr. Dist., 74 P. 24, 140 Cal. 
540. 

[a] Knowledge of illegal issuance. 
—Where a purchaser of irrigation 


bonds knew that they had been ille- 
gally issued in exchange for irriga- 
tion warrants, the fact that he did 
not know for what purpose the war- 
rants were issued did not entitle him 
to the rights of a bona fide purchaser 
for value. Leeman v. Perris Irr. 
Dist., 74 P. 24, 140 Cal. 540. 


23. Ser-Vis v. Victor Valley Irr. 
Dist., 214 P. 2238, 190 Cal. 732; Danby 
vy. Starlight Irr. Dist., 157 P. 1066, 80 
Ove; Gai), 

[a] hus (1) warrants issued by 
the board of directors of an irrigation 
district, and void because based on a 
single demand only part of which 
they were authorized by Gen. L. Act 
No. 1726 § 61 to allow, are subject 
to the defense of invalidity in the 
hands of a purchaser from the origi- 
nal holder; they, although negotiable 
in form, being issued by a statutory 
board as a convenient method of or- 
dering payment from the district’s 


treasury, and not being negotiable in 
the:sense of the law merchant. Ser- 
Vis v. Victor Valley Irr. Dist., 214 P. 
228, 190 Cal. 732.) (2) Warrants is- 
sued by directors of an irrigation dis- 
trict for payment of money have been 
held not negotiable instruments in 
the sense of the law merchant in so 
far as to preclude evidence of their 
invalidity, or defenses available 
against the original payee, even when 
sought to be enforced by a bona fide 
purchaser. Danby v. Starlight Irr. 
Dist.) 1570P. i066, 80 Or.) 619. 


34. Control and disbursement of 
funds generally see supra § 907. 


Right of bondholders to use bonds 


in payment of irrigation taxes and 


assessments see infra § 974. 


Stating place of payment in bond 
as affecting validity see supra § 912. 


35. See statutory provisions, and 
eases infra this note. A 


[a] In California bonds issued by 
an irrigation district have been held 
not payable solely out of special tax- 
es levied for their payment, and a 
bondholder may enforce his judgment 
against any property of the district. 
Rialto Irr. Dist. v. Stowell, 246 F. 
294, 159 C.C:A.- 24; Rialto Irr. Dist. 
v.71: Chellis; 246) Wy /308,. 159) CCA 33 
(holding that a judgment in an ac- 
tion on bonds issued by defendant ir- 
rigation district, relating that plain- 
tiff have and recover from defendant 
the sum of fifty thousand five hun- 
dred seventy seven dollars and sev- 
enty cents, together with costs is 
such judgment as will authorize is- 
suance of execution to be satisfied 
out of any property of the district 
subject to such process). 


[b] Im Colorado (1) it has been 
held that property which an irriga- 
tion district owns aside from the 
specific fund to be raised by a tax 
levy may be subjected to the payment 
of outstanding bonds and coupons 
which have not been paid because of 
the inability to collect the special tax 
levied for such purpose (Michigan 
DTrustyuCon ve iOterogitriw ists. geen: 
919, 76 Colo. 441), (2) although in an 
earlier decision in the federal court 
it was held that a bondholder was 
limited to the specific fund composed 
of revenue derived from annual as- 
sessments and could not subject other 


funds of the district to payment of 
his bonds (Gas Securities Co. v. Nile 
Irr. Dist., 293 F. 365 [holding that 
a bondholder of an irrigation district 
was not entitled to a decree of court 
requiring the district to apply the 
proceeds of a judgment recovered 
against a contractor for breach of 
his contract for the construction of 
irrigation ditches to the construction 
of irrigation improvements where, by 
statute, the money goes into its gen- 
eral fund, which may be.expended for 
any legitimate purpose}]). 
36. See statutory provisions. 


37. State v. Forsyth, 15 P.(2d) 
268,:170 Wash. 71, 


38. State v. Forsyth, supra. 


39. Bates v. McHenry, 10 P.(2d) 
1038, 123 Cal.App. 81. 


40. Bates v. McHenry, supra. 
41. Bates v. McHenry, supra. 
42. Bates v. McHenry, supra. 
43. Bates vy. McHenry, supra. 
44. Norris v. Montezuma Valley 


Irr. Dist., 248 EF. 369, 160 G.CAl 37S 
[rev 240 F. 825, and cert den 39 S.Ct. 
10, 248. U.S. 569, 638 L.Ed. 425]; Thom- 
peat Patterson, 159 P. 34, 61° Colo:z 
47. 


{a] First and second issues.—Un- 
der an act relating to irrigation dis- 
tricts (L. [1905] pp 258-262 §§ 15, 17,. 
19-22), it has been held that, where 
a fund assessed to pay interest on 
irrigation bonds was insufficient to 
pay accruing interest on the first and 
second series, it would be presumed 
that the shortage was intended to be 
apportioned to holders of the first and 
second issues of the bonds, Thomas 
v. Patterson, 159 P. 34, 61 Colo. 547. 


{[b] Order of presentation.—The 
holder of coupons from bonds of an 
irrigation. district, notwithstanding 
Irr. Dist. L. (1905) § 22, has been held 
to have no right to have funds in the 
hands of the treasurer applied to pay- 
ment thereof in preference to others 
of the same issue because he might 
first present them for payment, but 
the fund would be payable in its ratio. 
to the amount of coupons to which it 
was applicable. Thomas vy. Patterson, — 
159: P. 34,61 Colo, 5477 


45. State v. Forsyth, 


15 P.(2d): 
268, 170 Wash. 71. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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topped to collect principal and interest because of 
a failure to collect coupons for a period of years, 
where the bonds had not matured, they being privi- 
leged to postpone collection of interest during that 
period.t® The owners of irrigation district ma- 
tured bonds have been held entitled to principal 
and interest to maturity, and not to interest on the 
bonds and attached coupons after their respective 
maturities,** and where an irrigation district has 
made a levy to pay the bonds and coupons, but in- 
sufficient money was realized therefor, it has been 
held that the bondholder was not entitled to inter- 
est on the coupons as he could procure payment by 
taking up interest-bearing tax certificates.*® 


Agreement of bondholders. Where the bondhold- 
ers of an irrigation district agreed to release a por- 
tion of the bonds and to accept a lower rate of in- 
terest on the last of the bonds, on condition that the 
United States should take over the operation of the 
system and should procure from the secretary of the 
interior the approval of the United States for the 
terms of payments of the remaining bonds of the 
district, it has been held that the district was prop- 
erly charged with interest on all its bonds prior 
to the time it procured the approval of the secre- 
tary of the interior, although before that date it 
had performed the condition of securing a contract 
for the operation and maintenance of its system by 

_the United States.*® 


Promissory notes. A water improvement district, 
reduced in acreage and validated by the court and 
legislature, has been held liable on notes issued by 
the district before the exclusion of certain land from 
the district.>° 


Warrants. Statutes in some jurisdictions relat- 
ing to the fiscal management of irrigation districts 
have been held to contemplate that such management 
be by distinct years,°! and that the district should 
operate on a cash basis,®? and that the annual reve- 


46. Carter v. Badger Irr. Dist., 235 58. 


P3763) TT Colo. 101. 

47. North Denver Municipal Irr. 
Dist venbleath tse 2d) 1716, OT 
Colo. 210; In re Green City Irr. Dist., 


[a] 
§ 3456, 
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See statutory provisions; 
case infra this note. 

No right to enforce payment 
by money judgment.—Revy. St. (1908) 
providing that interest cou- 
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nue of a district must be applied to the discharge 
of its expenses during the year in which the revenue 
was raised,** and the officers of a district have been 
held to be without power to make an agreement for 
payment of warrants for labor and materials de- 
pendent on the time funds were provided therefor.°* 
Under some statutes, the only source for the pay- 
ment of warrants issued by an irrigation district for 
operation and maintenance is the annual assessments 
levied and assessed by the officers.°° The fact that 
the tax levy of an irrigation district is valid not- 
withstanding the issuance of illegal warrants does 
not necessarily authorize the payment of all war- 
rants issued.*° . 


[§ 920] i. Actions®7—(1) In General. In the ab- 
sence of a statute excluding such right,°® one hold- 
ing bonds of an irrigation district may bring an 
action thereon®® without the necessity of a previous 
formal demand,°° and the title and right to enforce 
payment of bonds in the hands of a bona fide holder 
cannot be impaired by restrictions placed on his 
power of disposal.*t Provided he ‘has no adequate 
remedy at law®? and is not guilty of laches,®? a 
bondholder may seek equitable relief,°* notwith- 
standing the dissolution of the irrigation district un- 
der a decree not providing for the liquidation of its 
indebtedness,°*® and it has been held that he is not 
precluded from such relief because the bonds and 
interest are payable from assessments ;°*® and where 
a levy on lands in an irrigation district has failed 
to produce funds sufficient to liquidate the indebt- 
edness, it has been held that the bondholders, al- 
though failing to take the lands at a tax sale, are 
entitled to enforce additional levies.¢7 One who 
bids for bonds on condition that they be legal and 
valid ean question any proceeding which was so 
defective as to invalidate the bonds,*® but cannot 
attack the validity of the organization of the dis- 
trict if the district had a de facto existence when 
it issued the bonds.®® 


and ;399 [cert den 40 S.Ct. 13, 250 U.S. 


667, 63 L.Ed. 1198]. 

{b] Federal court.—One holding 
bonds of an irrigation district may 
bring an action in a federal court hav- 


13 P.(2d) 1118, 91 Colo. 202. 

48. Thomas v. Henrylyn Irr. Dist., 
247 P. 1059, 79 Colo. 636. 

49. New York Trust Co. v. Farm- 
ers’ Irr. Dist., 280 F. 785. 

50. La Salle County Water Im- 
provement Dist. No. 1 v. Guinn, (Tex. 
Civ.App.) 40 S.W.(2d) 892. 


51. Eberhart v. Canon, 157 P. 189, 
61 Colo. 340. 


52. Burbank Irr. Dist. No. 4 v. 
Douglass, 255 P. 360, 259 PB. 881, 143 
Wash. 385. 

53. Eberhart v. Canon, 157 P. 189, 


61 Colo. 340; 
4 v. Douglass, 255 P. 360, 259 P. 881, 


143 Wash, 385. 


54 Tuitthe v. Emmett Irr: Dist, 
263 P. 40, 45 Idaho 485, 56 A.L.R. 
822. 

55. Redmond Realty Co. v. Central 
Oregon Irr. Dist., 12 P.(2d) 1097, 140 
Or. 282. 

56. Wilbur v. Board of Directors 
of Tia Juana River Irr. Dist., 271 P. 
514, 94 Cal.App. 511. 

57. Actions by or against irriga- 
tion districts generally see supra § 
909. 


Burbank Irr. Dist. No.. 


pons of an irrigation district shall be 
paid from assessment on the proper- 
ty of the district, and § 3459, provid- 
ing that the board of directors of an 
irrigation district shall certify to the 
county commissioners the amount to 
be assessed for special taxes to pay 
interest coupons, and that the latter 
shall make such assessment, ‘the hold- 
er’s remedy for failure to assess lies 
in mandamus, and not in money judg- 
ment. WHenrylyn Irr. Dist. v. Thom- 
as, 173 P. 541, 64 Colo. 413. 


Equitable relief after dissolution of 
district see infra text and notes 62-— 
6X 

59. Hewel v. Hogin, 84 P. 1002, 3 
Cal.App. 248. 

[a] Trust relationship.—Where 
the owners of arid lands have organ- 
jzed an irrigation district under a 
statute, and the district has issued 
and sold to the public its negotiable 
bonds, which are a lien on the lands 
therein, there is a definite obligation 
on its part to devote the proceeds to 
the irrigation of the lands, creating 
a trust relation between the district 
and its bondholders, which trust the 
latter may enforce in equity. Gas Se- 
curities Co. v. Antero & Lost Park 
Reservoir Co., 259 F. 423, 170 C.C.A. 


ing jurisdiction by reason of diverse 
citizenship. Marra v. San Jacinto, 
ete., Irr. Dist., 131 F. 780; Herring v. 
Modesto Irr. Dist., 95 EF. 705; 
ard v. Tulare Irr. Dist., aff 
22 S.Ct. 531, 185 U.S. 1, 46 L.ed. 773]. 

60. Shepard v. Tulare Irr. Dist., 
supra. 

61. Ham v. Grapeland Irr. 
CCal:) LS SPP. 620;75 


62. Beck v. Otero Irr. Dist., 50 F. 
(2a) 951; Beck v. Otero Irr. Dist., 38 
F.(2d) 2:75. 


63. See infra text and notes 77-80. 


64. Beck v. Otero Irr. Dist., 50 F. 
(2a) 951; Beck v. Otero Irr. Dist., 38 
F.(2d) 275. 


Dist., 


65. Beck v. Otero Irr. Dist., 50 F. 
(2d). 951%. 

66. Beck v. Otero Irr. Dist., 38 F. 
(da) 275: 


Right to enforce payment of bonds 
i ea ta judgment see supra note 58 
a]. 

67. Beck v. Otero Irr. Dist., 50 F. 
CAD re SUS - 

6s. Metcalfe v. Merritt, 111 P, 
505, 14 Cal.App. 244. 


69. See supra § 888. 
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By taxpayers or landowners. While it has been 
held that a taxpayer cannot maintain a suit to can- 
cel the bonds of an irrigation district unless the 
officers of the district have refused to institute such 
suit,7° a suit by taxpayers and landowners to com- 
pel the return of bonds will not be dismissed be- 
cause sufficient notice was not given the directors 
before suit was brought to enable them to exercise 
their discretion, where the district was a party from 
the beginning and never made any objection, but 
asked for the same relief;71 and, in the absence of 
a judicial confirmation of a bond issue,’ it has also 
been held that the taxpayers of the district may 
maintain an action, in behalf of themselves and oth- 
er taxpayers, for the cancellation of bonds claimed 
to have been illegally issued and to enjoin the further 
issuance of such bonds, without showing a demand 
on the district to bring such suit.7? So, too, land- 
owners can maintain a suit to recover the value of 
bonds unlawfully issued by the officers of the dis- 
trict,7* and this without the necessity of litigating 
the bonds in the hands of an innocent holder.*® 
However, the fact that some owners of land in- 
eluded in an irrigation district did not have an op- 
portunity to object to an order relating to the is- 
suance of bonds has been held not ground for ¢om- 
plaint by an owner of other land seeking to enjoin 
the sale of bonds where such owners made no com- 
plaint.7® 


Limitations and laches. Actions by or on behalf 
of an irrigation district, or against such district, 
cannot be maintained where barred by limitations or 
laches.77 Thus it has been held that a taxpayer or 
landowner cannot maintain a suit challenging the 
validity of bonds where a long period of years has 
elapsed,*® or where he has waited until the final 
step is being taken to divest him of his title for 
the nonpayment of a special assessment against his 
land;*® but in a suit to require the return of bonds 
delivered on a condition, which was not fulfilled, 
it has been held immaterial that the contractor was 
permitted to go on after the time for completion 
of the work had passed and after a legal modifica- 


70. White v. Fahring, (Tex.Civ. 
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ance of any act, under L. § 7358, has 
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tion of the contract had been executed.*° 


Defenses. That an irrigation district is not la- 
ble on bonds issued on a condition that was not com- 
plied with is a reason for ordering their return, 
and not a ground for objecting to a decree ordering 
defendant to return them or to repay their value to 
the district,$1 and the fact that property conveyed 
to an irrigation district was not sufficient consider- 
ation for bonds has been held no defense to an ac- 
tion on interest coupons.®? Where a statute pro- 
vides that the want of consideration will not ex~ 
onerate the maker of a negotiable instrument from 
liability to a bona fide holder,’? it has been held 
that an irrigation district could not invoke as a de- 
fense, to an action on its bonds by a holder in good 
faith and for a consideration, the alleged fact that 
it made a bad bargain in purchasing the property tak- 
en in exchange for the bonds, there being nothing 
illegal in the consideration originally paid therefor.** 


[§ 921] (2) Parties. Ina suit to cancel the bonds 
of an irrigation district, it has been held not neces- 
sary that all the bondholders should be made par- 
ties and that relief can be had against all who are 
joined as defendants,*® and in an action to recover 
the value of bonds unlawfully issued, it has been held 
that the officers of the district and the district were 
properly made parties defendant.°® Several non- 
resident bondholders, having acquired judgments 
against an irrigation district, can sue jointly for 
equitable relief after the dissolution of an irriga- 
tion district,§7 and they are not required to join 
subsequent bondholders and landowners.’ 


Intervention. In an action on the bonds of an 
irrigation district, it has been held proper for a 
taxpayer to intervene and attack the cause of action 
and to claim that his property is exempt from the 
payment of any liabilities of the district,8® and 
similarly it has been held that a bondholder may 
intervene and defend an action to enjoin taxation for 
the payment of the bonds,®® although in such a case 
he cannot obtain affirmative relief to which defend- 
ant would not be entitled.®! 


gus County, Mont., 50 F.(2d) 792 [fol 


App.) 212 S.W. 193. 

71. Henry L. Doherty & Co. v. 
Steele, 204°P. 77, 71 Colo. 33. 

72. Confirmation of bond issue see 
supra § 917. 


73. Miller v. Perris Irr. Dist., 92 
F, 263; Sechrist v. Rialto Irr. Dist., 
62 PB. 261, 129 Cal. 640. 


74.) youne. Vv. ‘Gard, 277 PP. 1005; 
129, Or.) 534. 
75. Young v. Gard, supra. 


76. Walden v. Bitter Root Irr. 
Dist., 217 P. 646, 68 Mont. 281. 


77, Beck v: Otero Irr. Dist., 38 F. 
(2d) 275; Young v. Gard, 277 P. 1005, 
129 Or. 534, 


[a] Limitation does not begin to 
run against a taxpayer’s suit for the 
cancellation of bonds until their actu- 
al issuance, although they bear a pri- 
or date, and the contract in fulfillment 
of which they were issued was pre- 
viously made. Sechrist v. Rialto Irr. 
Dist., 62 P. 261, 129 Cal. 640. 


[b] Thirty-day limitation held not 
applicable.—The thirty-day limitation 
after entry of any order or perform- 


been held inapplicable in determining 
the validity of the action of directors 
of an irrigation district in granting 
an option for the sale of bonds. 
one Va Gard gt el O0b. om Ox 


[c] Suit held not barred by laches. 
—Beck v. Otero Irr. Dist., 38 F.(2d) 
Oey, 

78. Rodgers v. Thomas, 193 F. 
952, 1138 C.C.A..580; Page v. Oneida 
Irr. Dist., 141 Ps 238, 26 Idaho 108; 
Orcutt v. McGinley, 148 N.W. 586, 96 
Neb. 619 [mod on other grounds 151 
N.W. 322, 97 Neb. 762]. 


[a] Eight years.—A taxpayer or | 


landowner has been held not entitled 
to maintain a suit to have bonds de- 
livered to a contractor declared void 
because of an irregularity, where the 
suit was brought eight years after 
the issuance of the bonds and after 
the contractor’s right to recover for 
his work was barred. Rodgers v. 
MhomasjeLOomH noo cel Vo C.OvAce 5 80 
Orcutt v. McGinley, 148 N.W. 586, 96 
Neb. 619 [mod on other grounds 151 
N.W. 322, 97 Neb. 762]. 


79. Judith Basin Land Co. v. Fer- 


ee v. Fergus County, 50 F.(2d) 


&0. Henry L. Doherty & Co. v. 
Youngblut, 204 P. 85, 71 Colo. 30. 


81. Henry L. Doherty & Co. v. 
Steele, 204.P. 77, 71, Colo. 33% 


€2. Stowell v. Rialto Irr. Dist., 259 
Pig ts0,0 202 (Calls. 

83. See statutory provisions. 

84 Ham v. Grapeland Irr. 
Tassel ete Pe eile) Chul, Gilitie 

85. Sechrist v. Rialto Irr. Dist., 62 
P. 261, 129 Cal. 640. 


86. Young v. Gard, 277 P. 1005, 
129 Or. 534. 


87. Beck y. Otero Irr. Dist., 38 Fa 
(2d) 275. 

88. Beck v. Otero Irr. Dist., supra. 

89. Nevada Nat. Bank v. Poso Irr. 
Dist.,. 73 PB. 1056, 140° Cal 344s 


90. Boskowitz v. Thompson, 78 P. 
290, 144 Cal. 724; Baxter v. Dickin- 
son, 68 P. 601, 186 Cal. 185. 


91. Boskowitz v. Thompson, 78 P. 
290, 144 Cal. 724. 


Dist.. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 922] (3) Pleading.°? In an action by a tax- 
payer or landowner to compel the cancellation or 
return of bonds, as the taxpayer or landowner could 
not restore the status quo, the failure to offer in 
the pleadings to do equity has been held immateri- 
al,®* especially where equity has treated the matter 
as if equity had been offered and required the ir- 
rigation district to do equity.°* In an action by a 
bondholder to recover on the bonds, the irrigation 
district, if ready, able, and willing to pay them on 
presentment and surrender, should plead such facts 
by way of a defense not to a recovery on the bonds, 
but in defense of the obligation to pay costs, inter- 
est, or damage for delay in payment.®® 


[§ 923] (4) Evidence.°® On an application for 
prohibition to prevent the directors of an irriga- 
tion district from disposing of bonds, the court 
must assume that all Jand within the district is simi- 
larly situated and will be capable of irrigation and 
improvement by the system owned by the district,®? 
and in an action on the bonds of an irrigation dis- 
trict sold for an illegal consideration, the burden 
of proof is on plaintiff to show that he was with- 
out notice of such infirmity.°* The general rules as 
to the weight and sufficiency of evidence®® apply 
in actions by, or on behalf of, or against, irrigation 
districts.? 

[§ 924] (5) Relief.2 While a suit to cancel ir- 
rigation district bonds may be dismissible as against 
defendants answering and showing no interest, plain- 
tiff in such a suit has been held entitled to a decree 
against defaulting defendants.? In an action to 
compel the return of bonds of an irrigation district 


92. Generally see BoMaty. §§ 374- 
669; Pleading 49 C.J. pl 

93. Miller v. Perris rea. Dist., 92 
F. 263: Sechrist v. Rialto Irr. Dist., 
62 P. 261, 129 Cal. 640; Henry L. Do- 


Dregman ov. 


Colo. 277. 


ae as Co.cve, Steeles 204. P. WT, . Tl aanedl too ind 
94. Henry L. Doherty & Co. v. 


1066, 80 Or. 619. 


Steele, supra. [el] 


95. Ham v. Grapeland Irr. Dist., 
DGSEE. 12075 182 Cal wells, 
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Morgan County Nat. a: 
Bank of Ft. Morgan, 162 P. 321, 62 
(3) To show that in ap- 
plying for water rights engineer had | 7, 
acted as trustee for the district, and 
hence was not entitled to warrants 
in payment therefor. 
Danby v. Starlight Irr. Dist., 


4 Evidence held insufficient to 
impeach good faith.—The fact that a 
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which were delivered on a condition which was not 
fulfilled, a decree requiring the parties to return the 
bonds or their par value is not erroneous because of 
requiring payment of par value instead of market 
value, on the claim that the district could purchase 
the bonds on the market for less than their par value, 
as this course was likewise open to defendants,* and 
a decree requiring the district to return the incom- 
plete system received for the bonds has been held 
sufficiently to require the district to do equity al- 
though it was worthless, it being likewise worthless 
to the district.» However, it has been held that no 
relief will be granted to one seeking to invalidate 
warrants of an irrigation district where he makes 
no tender of what may be found to be lawfully due 
from him.® In a suit by bondholders holding a judg- 
ment against a dissolved irrigation district, it has 
been held that equity could, so far as possible, restore 
the system to its original condition pending liquida- 
tion of its indebtedness,’ and could appoint commis- 
sioners to administer the system and affairs of the 
district for the benefit of such bondholders whose 
claims had not been liquidated at the time of the 
district’s dissolution,’ and have the commissioners 
appointed make levies.°® . 


[§ 925] 7. Assessments and Taxes*—a. Power 
and Duty To Assess and Levy Generally. The courts 
have upheld the validity of statutes authorizing irri- 
gation districts, and other districts organized for the 
same purpose, to levy taxes and assessments,!° and 
such statutes do not fall within constitutional provi- 
sions regulating assessment and collection of taxes 
for general state purposes.1! Within the limitations 


Beck v. Otero Irr: Dist., supra. 


10. U.S.—Fallbrook Irr. Dist. v. 
yea o LT S:Ct, (.6,.164 tO ssaedeliat 


Cal.—Turlock Irr. Dist. v. Williams, 
18 P. 379, 79 Cal. 360. 


Colo.—Anderson v. Grand Valley 
Irr. Dist., 85 P: 313, 35 Colo. 525: 
Idaho.—American Falls Reservoir 


epee v. Thrall, 228 P. 236; 39 Idaho 


167 Ps 


96. Generally see Fvidence 22 C. 
Ae Way ale 

97. Lundberg v. 
gation Dist, 119 P: 
ot 


Green River Irri- 
1039, 40 Utah 


98. Ham v. Grapeland Irr. 
Hoomee 20s lee eal Ol. 


99. See Evidence §§ 1730-1806. 
1. See cases infra this note. 


[a] Prima facie case.—In an ac- 
tion to recover the interest on irri- 
gation district bonds payable to bear- 
er, plaintiff makes a prima facie case 
of bona fide ownership of the bonds 
by proof of their possession. Shelton 
v. Gas Securities Co., 239 F. 653, 152 
C.C.A. 487 [cert den 37 S.Ct. 652, 244 
US. 654, 61 L.Ed. 1373]. 


{[b] Bvidence held sufficient: (1) 
To sustain finding that landowners 
requested directors of irrigation dis- 
trict to institute proceedings to re- 
quire restitution of bonds before suit. 
Moune pveGards 127% ) Pr, 1.005,129) (Or: 
534. (2) To warrant finding that con- 
tractor who had exclusive right to sell 
irrigation district bonds was not en- 
titled to interest accruing while the 
proceeds were on deposit to credit of 
defendant bank, whose cashier in his 
individual capacity secured option 
from contractor and sold bonds. 


Dist., 


holder of bonds of an irrigation dis- 
trict, containing recitals that they 
were issued in all respects in con- 
formity with the requirements of the 
statute authorizing the same, pur- 
chased them from the president of the 
district, does not impeach the bona 
fides of his ownership, nor render the 
bonds in his hands subject to the de- 
fense that the recitals were untrue, 
where there was no law prohibiting 
the president of the district from pur- 
chasing or owning them, in the ab- 
sence of any other evidence to charge 
the holder with notice of invalidity. 


Perris Irr. Dist. v. Thompson, 116 F. 
832) +5b4 ©.C.A. 836: 
2. Enforcement of judgment 


against irrigation district by man- 
damus see Mandamus § 397. 

3. Carico v. Crystal Dist. Improve- 
ment Co., 250 P. 745, 119 Or. 629. 

4 Henry L. Doherty & Co. v. 
Steele, 204 P. 77, 71 Colo. 33. 

Sr uebLenity, tla. DON er iyi dc. COne Ve 
Steele, Supra. 


6... Northern Pace... Ry. Conv. John 
Dayac Leh DISt eats eit ods LOG Or: 
140. 

Ta Beck vv. ‘Otero irr. Dist., 
(2d) 9651. 

8. Beck v. Otero Irr. Dist., supra. 


50 F. 


“By DOUGLAS ROBINSON GRAY (§§ 925-997). 


Mont.—Cosman v. Chestnut Valley 
Irr. Dist., 238 P. 879, 74 Mont. 111, 40 
A.L.R. 1344. 

Neb.—Alfalfa Irr. Dist. v. Collins, 
64 N.W. 1086, 46 Neb. 411. 


Nev.—In re Walker River Irr. Dist., 
195 P. 327, 44 Nev. 321. 

Or.—Northern Pae. Ry. Co. v. John 
Day Irr. Dist., 211 P. 781, 106 Or. 140; 


Cannon v. Hood River Irr. Dist., 154 
12a CiOU/aN MON ceni(als 
Utah.—Stevens v. Melville, 175 P. 


602, 52 Utah 524. 

Tex.—Texas & P. Ry. Co. v. Ward 
County Irr. Dist. No. 1, 251 S.W. 212, 
112 Tex. 593 [ans cert questions (Civ. 
App.) 257 S.W. 333]; White v. Fahr- 
ing, (Civ.App.) 212 S.W. 193. 

[a] Statute held not discrimina- 
tory.—Texas & P. Ry. Co. v. Ward 
County. Irr. Dist. No? 1, 251.S.W.. 272, 
112 Tex. 593 [ans cert questions (Civ. 
App.) 257 S.W. 333]. 


11. Cal.—Turlock Irr. Dist. v. Wil- 
liams, 18 P. 379, 79 Cal. 360. 


Idaho.—Brown v. Shupe, 233 P. 59, 
40 Idaho 252. 


Mont.—Walden v. Bitter Root Irr. 
Dist., 217 P. 646, 68 Mont. 281. 


Neb.—Erickson y. Nine Mile Irr. 


a 
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of authorizing statutes, irrigation districts have the 
power to levy assessments or taxes in the nature of 
assessments’? for the purpose of raising revenue to 
irrigate arid lands,!* but as a rule may not levy gen- 
It is within the power of the state 


eral taxes.1+ 
however to promote and support 


ments of this nature by general taxation!® and it is 
optional with the legislature to provide for the re- 
demption of district bonds either through assess- 
ments based upon benefits or through the exercise 
of its general taxing power,'® and consequently with- 
in its power to provide that on consolidation or 
merger of a levee district with a subsequently organ- 
ized irrigation district the former levee district 
bonds shall be redeemed through the issuance of re- 
funding irrigation district bonds to be paid by gen- 


eral taxes.!* 


Impairment of obligation of bonds. 
lating to the assessment, levy and collection of taxes 


have been held invalid where they 


Dist., 190 N.W. 573, 109 Neb. 189. 
Or.—Northern Pac. Ry. Co. v. John 
Day Irr. Dist, 211 P. 781, 106 Or. 140. 


> ivan v. Blakesley, 246 P. 
918, 35 Wyo. 73. 
12. Flansburg v. Shumway, 219 N. 
W. 956, 958, 117 Neb. 125. 
“Trrigation districts have the power 
to levy taxes in the nature of assess- 


ments. This power is defined by stat- 
ute.” Flansburg v. Shumway, supra. 
13. Flansburg v. Shumway, supra. 


14. Cosman vy. Chestnut Valley Irr. 
Dist., 238 P. 879, 881, 74 Mont. 111, 40 
A.L.R. 1344. 


“An irrigation district is in the na- 
ture of a special improvement district, 
and, of course, has no authority to 
levy general taxes, its power in that 
regard being limited to what is known 
as special assessments. A special 
assessment is in the nature of a tax 
upon property levied according to 
benefits conferred on the property.” 
Cosman v. Chestnut Valley Irr. Dist., 
supra. 

Character and nature of irrigation 
district taxes or assessments see in- 
fra § 926. 


US?) Texas. .& Pi Rye Cos V.igward 
County Irr. Dist. No. 1, 251 S.W.. 212; 
112 Tex. 593 [ans cert questions (Civ. 
App;) -257 S.W.. 3331]. 


16. Palo Verde Irr. Dist. v. 
245 P. 1092, 198 Cal. 477. 


17. Palo Verde Irr. Dist. v. Seeley, 
supra. 


18. See cases infra this note. 


[a] Statute held unconstitutional 
—By Colo. L. (1915) p 315, Colo. Rev. 
St. (1908) § 3461 was amended by pro- 
viding for a separate sale for delin- 
quent district taxes, and that if there 
was no bidder the land should be 
struck off to the district, which 
should be entitled to a deed on pay- 
ment of such sum as the county com- 
missioners might fix. It was held, 
that such amendment gave the bond- 
holders a different and less effective 
remedy for the collection of their 
bonds, and was void. Moore y. Gas 
Securities Co., 278 F. 111. 


[b] Statute held not applicable to 
existing bonds.—Laws 1913, p 382, 
amending L. O. L. §§ 6167-6217, so as 
to change the,method of assessment 
and collection of taxes for irrigation 
districts, can have no application to 
bonds of an irrigation company ex- 
isting at the time of its enactment, 


Seeley, 
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public improve- 


[§§ 925-996 


gation of the bonds of the distriet.18 


Delegation of taxing power to United States by a 
district is not shown by a contract for the operation 
of an irrigation system by the United States.*® 


Duty to assess. 
sess and levy such taxes as may be required to meet 
its obligations,?° and delinquent assessments levied 
by an irrigation district are not available as assets 
so as to excuse a failure to make annual assessments 
required by statute.*? 


[§ 926] b. Character or Nature of Tax. 
rily, district taxes or assessments are not general 
taxes, but are special taxes for local improvements,” 
or special assessments not constituting “taxes” in a 
technical sense,?* and are to be distinguished from 


A district is under a duty to as- 


Ordina- 


taxes levied by a municipality for waterworks,?+* 


Statutes re- 


impair the obli- 


when it would impair the obligation 
of the bonds by preventing the col- 
lection of taxes in time to meet the 
interest when due. Gibbons vy. Hood 
River Irr. Dist., 133 P. 772, 66 Or. 208. 


[ec] Statute held not invaiid.—Al- 
though Palo Verde Irrigation District 
Act, § 28, omits to provide for assess- 
ment of tax on personal property 
within former levee district to pay 
bonds thereof, there is no provision 
that such property shall not be as- 
sessable and since §§ 12, 26, 27 indi- 
cate that such property shall continue 
to be taxed for such purpose, rights 
of creditors of former district are not 
impaired so as to render the act in- 
valid. Barber v. Galloway, 231 P. 34, 
195 Cal. 1. 


19. New York pte noe v. Farm- 
ers’ Irr, Dist., 280° FE. 


[a] ier Saat a pee! by a 
Nebraska irrigation district giving 
the United States authority to oper- 
ate the district’s system and obliging 
the district to collect taxes sufficient 
to meet the expenses of operation, and 
to exercise the control of the service 
given by Neb. Rev. St: (1913) § 3465, 
as amended by Neb. L. (1917) c 82, for 
the purpose of enforcing irrigation 
taxes, did not deprive the district of 
its power to determine the amount of 
taxes to be levied, and did not invade 
the sovereign powers of the state by 
delegating its taxing power to the 
United States. New York Trust Co. v. 
HParmers’ Irr. Dist., 280°h. 785d. 


20. Klamath County v. Colonial 
Realty: Co.,,. 7 Pi (ad) .976, 139° Or. 311; 
Paiipels v. Barnard, 242 P. 847, 116 Or. 

4, 


[a] Where irrigation district con- 
tracts with United States under War- 
ren Act for the construation, opera- 
tion, and maintenance of an irriga- 
tion System, it is the duty of the irri- 
gation district ‘‘to levy a tax each 
year sufficient to care for the princi- 
pal and interest due upon the cost of 
construction and to pay the cost of 
maintenance and operation of the res- 
ervoirs, canals and ditches.’”’? Klamath 
County v. Colonial Realty Co., 7 P. 
(2D) OIKGRLS ea lis Oe Ora vouile, 


Mandamus to compel assessment 
and levy of taxes generally see Man- 
damus §§ 415-—429%, 


21. Kollock v. Barnard, 242 P. 847, 
116 Or. 694. 


22. U.S.—Fallbrook Irr. Dist. v. 
Bradley, ut ‘SiC 5G wet 64 US, 112, 41 
L.Ed. 369 


and taxes levied for the maintenance of schools,”® 
because in the case of municipal waterworks and 
school maintenance taxes there is a direct publi 


Cal.—San Diego v. Linda Vista Irr. 
Dist., 41 P21 2913'°108 Cal. 189.035) aksas 
33; Turlock Irr. Dist. v. Williams, 18 
Pi 379) 761 Caly 3603 

Colo.-—Henrylyn Irr. Dist. v. Thom- 
as, 181 P. 979, 66 Colo. 296; Interstate 
Trust Co. v. Montezuma, Valley Irr. 
Dist., 181 P:. 123, 66 Colo. 219. 


Idaho.—Brown y. Shupe, 233 P. 59, 
40 Idaho 252. 

Mont.—State v. Board of Com’rs of 
pascans County,.296 P. 1, 14, 89 Mont. 


Neb.—HPrickson v. Nine Mile Irr. 
Dist., 190 N.W. 573, 109 Neb. 189. 


Utah.—Witcher v. Bonneville Irr. 
Dist., 256 P. 785, 69 Utah 510. 


Wyo.—Sullivan v. Blakesley, 246 P. 
918, 35 Wyo. 73. 


“The impositions imposed upon the 
lands within an irrigation district for 
the purpose of irrigating the lands 
therein are special assessments.” 
State v. Board of Com’rs of Cascade 
County, supra. 


[a] Although made in proportion 
to values, and not by acreage nor 
frontage, assessments made by an ir- 
rigation district to pay bonded debts 
and for the maintenance and opera- 
tion of its canal or ditch are special 
assessments. Erickson vy. Nine Mile 
Irr. Dist., 190 N.W. 578, 109 Neb. 189. 


[b] Another illustration.—Irriga- 
tion district taxes levied under the 
Irrigation District Act are only’ local 
improvement or special assessment 
taxes, and not general taxes, although 
levied annually throughout the life ‘Of 
the district, no direct benefit to the 
public ensuing, but only to each par- 
ticular landowner supplied with wa- 
ter. Interstate Trust Co. v. Monte- 
zuma valley Irr.«Dist., 181 P. 123.766 
Colo. 219. 


22, In re Walker Bea irr: Dist 
195 P. 327, 44 Nev. 32 


[a] For example, aa assess- 
ments to be levied under Irrigation 
District Act, are not ‘taxes’ within 
the general tax law and are not debts 
of the individual, but are a lien 
against the land for its own benefits, 
not embraced within the meaning of 


the word ‘“‘taxation.” In re Walker 
Proie Irr, Dist., 195 P. 327, 44 Nev 
24. Interstate Trust Co. v. Monte- 
zuma Valley Irr. Dist., 181 P. 123, 66 
Colo. 219. 
25. Interstate Trust Co. v. Monte- 
zuma Valley Irr. Dist., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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benefit general in character, whereas in the case of 
irrigation district taxes the benefit is not directly 
public in character, the direct benefit being to the 
particular landowners whose land is supplied with 
water. Where the legislature has delegated the ere- 
ation of water improvement districts to commission- 
ers’ courts and provided for the levy and assessment 
of taxes by a board of directors of the district thus 
created, acting through the assessor appointed by 
them within the boundaries of the district, upon all 
property alike, it has been held that the tax is not a 
special assessment but a general tax.?® 


[§ 927] c. Purposes of Levy or Assessment. The 
purposes for which irrigation assessments may be 
made by the authorities vested with the power to 
levy them are determined by the statute conferring 
such power,** subject to constitutional restrictions,?® 
and if an assessment is not for a purpose authorized 
by law it is invalid.?® 


“Construction,” as used in statutes providing that 
the cost of construction of an irrigation system shall 
be charged against the land within the irrigable lim- 
its, is not necessarily limited to building,?® but may 
include the preservation, maintenance, and operation 
of what has been built.*? 


Meeting warrants. An assessment levied for the 
purpose of meeting outstanding warrants of the irri- 
gation district issued in accordance with the provi- 
sions of the governing act is not void as not shown 
to have been made for a purpose for which the irri- 
gation district can make an assessment,*? and, if the 
board is required to state the purposes of an assess- 
ment, its statement that the assessment is made to 
raise money for purposes of meeting such outstand- 
ing warrants is a sufficient statement of purposes.*3 


Repairs and improvements. Assessments may be 


26. Western Union Tel. Co. v. 


WATERS 


nual cost of maintenance and opera- 
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made to keep irrigation systems in repair.** Under 
statutes authorizing the directors of irrigation dis- 
tricts to fix rates of tolls and charges for water 
against persons using its canals, or to levy assess- 
ments for the purpose of defraying expenses of the 
operation, repair, and improvement of such portion 
of its canal and works as are complete and in use,?* 
the laying of a pipe necessitated by the lawful re- 
moval of a ditch by municipal authorities is a repair 
or improvement, funds for which may be included in 
a maintenance assessment or in increased toll rates 
charged’ for water®® and is not a new construction 
which must be defrayed by a special assessment or 
bond issue under other sections requiring assent of 
the voters of the district.37 


Terms “operation” and “maintenance,” as used in 
statutes or contracts authorizing assessments for the 
operation and maintenance of an irrigation system,?§ 
while of elastic import not susceptible of precise and 
comprehensive definition,®® are nevertheless well un- 
derstood*® and include within their scope the cost 
of preserving the system and its lands,*! although it 
has been held that, under the item of maintenance 
and operation, there may not be included the cost of 
research and investigation with a view to the devel- 
opment of hydroelectric power*? nor the cost of “de- 
fense of water supply.’ 


[§ 928] d. Property lLiable*s—(1) In General. 
The property subject to assessment for irrigation 
purposes is determined by applicable provisions of 
the constitution and statutes.4° Generally speaking, 
the tax is to be assessed on all the real property of the 
district not exempt by law.*® Under a statute pro- 
viding for assessment of all real property within an 
irrigation district, personal property is not subject 
to assessment.*7 Where, however, the statute ex- 


41. Nampa & Meridian Irr. Dist. v. 


Wichita County Water Improvement 
Dist., (Tex.Civ.App.) 19 S.W.(2d) 186 
Jaff (Commn.App.) 30 S.W.(2d) 301]; 
Hester & Roberts v. Donna Irr. Dist. 
Hidalgo County No. 1, (Tex.Civ.App.) 
239 S.W. 992 [error refused]. 


27. See statutory provisions. 
23. See constitutional provisions. 


29. Laycock v. Lake Chelan Recla- 
mation Dist., 214 P. 1054, 124 Wash. 
544, 

{a] Ilustration.—Where the law 
makes no provision for raising money 
by assessment for construction pur- 
poses, an assessment made for such 
unauthorized purposes is __ invalid. 
Laycock v. Lake Chelan Reclamation 
Dist., 214 P. 1054, 124 Wash. 544. 


[b] In Tezas it has been held that 
a water control and improvement dis- 
trict cannot levy taxes except to pro- 
vide interest on its bonds and sinking 
fund for the retirement of bonds, its 
operating expenses after construction 
coming from water rentals. Brady v. 
Hidalgo County Water Control and 
Improvement Dist. No. 12 (Civ.App.) 
56 S.W.(2d) 298. 


30. Swigart v. Baker, 33 S.Ct. 645, 
229 U.S. 187, 57 L.Ed. 1143 [rev 199 EF. 
865, 118 C.C.A. 313]. 

@1. Swigart v. Baker, supra. 

[a] Reclamation act.—The inter- 
pretation of the reclamation act of 
June 17, 1902, by secretary of the in- 
terior and by congress in the acts of 
March 6, 1906, and March 1, 1907, re- 
moves any doubt that the irrigable 
lands may be assessed with the an- 


tion under the authority conferred on 
the secretary of the interior. Swigart 
v. Baker, 33 S.Ct. 645, 229 U.S. 187, 57 
qet, 1143 [rev 199’'F. 865, 118 C.C.A. 


32. Miller & Lux v. Secara, 227 P. 
171, 193, Cal. 755. 


S3. Miller & Lux v. Secara, supra. 


34 State v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37. 

fa] Even after sale to county for 
delinquent assessments and transfer 
to the purchaser, lands within an ir- 
rigation district remain liable to as- 
sessments for maintenance and re- 
pairs to the irrigation system. State 
v. Board of Com’rs of Cascade Coun- 
ty, 296 P. 1, 89 Mont. 37. 

35. See statutory provisions. 

36. City of Nampa v. Nampa & 
Meridian Irr. Dist., 115 P. 979, 19 Ida- 
ho 779 [error dism 35 S.Ct. 602, 238 U. 
S. 6438, 59 L.Ed. 1502]. 

Tolls generally see infra §§ 
1093. 

37. City of Nampa v. Nampa & 
Meridian Irr. Dist., 115 P. 979, 19 Ida- 
ho 779 [error dism 35 S.Ct. 602, 238 U. 
S. 643, 59 L.Ed. 1502]. 

Bond issues generally see supra § 
910 et seq. 

38. See statutory provisions. 

39. Nampa & Meridian Irr. Dist. v. 
Bond, 283 F. 569 [aff 288 F. 541 (aff 
45 .SiCti! 383; "268 US... 50,769 Ilstd. 
843) ]. 

40. Nampa & Meridian Irr. Dist. v. 
Bond, supra. 


1081- 


Bond, supra. 

[a] Drainage costs.—The words 
“operation and maintenance,’ in the 
Reclamation Act, were used in a broad 
sense, and include the cost of self- 
preservation from ordinary and nec- 
essary incidents of operation, and not 
merely the maintenance of the status 
quo of the physical plant, and water 
users are Subject to assessment for 
cost of drainage to protect a part of 
the land which would otherwise be 
injured by operating the system of 
irrigation. Nampa & Meridian Irr. 
Dist. -v;,Bond,-283\-. 569) Taft 283 im: 
541 (aff 45 S.Ct. 383, 268 U.S. 50, 69 
L.Ed. 843)]. 

42. Sperry v. Elephant Butte Irr. 
Dist. of New Mexico, 270 P. 889, 33 N. 
M. 482. 

43. Sperry v. Elephant Butte Irr. 
Dist. of New Mexico, supra. 

44. Benefit to property as prerea- 
uisite to assessability see infra § 932. 

45. See constitutional and statu- 
tory provisions. 

46. San Diego v. Linda Vista Irr. 
Dist., 41 PP: 291,/108 Cal. 189, 35 I. R.A. 
33; State v. McClain, 298 P. 211, 218, 
136 Or. 53 [quot Cyc]. 


Irvigable character of land as af- 
fecting its liability to assessment see 
infra § 934. 

47. Western Union Tel. Co. vy. 
Modesto Irr. Co., 87 P. 190, 149 Cal. 
662, 9 Ann.Cas, 1190. ‘ 

[a] Poles and wires of telegraph 
company are not real property within 
“Irrigation Law but are personal 
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pressly provides for an assessment of all taxable 
property in the district, real, personal, and mixed, 
personal property is subject to tax for irrigation pur- 
poses.*® 

Exemptions.*® It is within the legislative discre- 
tion to exempt from assessment for irrigation dis- 
trict purposes urban land within the district occupied 
and used exclusively for other than agricultural pur- 
poses,°° and, in the absence of violation of constitu- 
tional provisions,°! the exclusion or inclusion of such 
urban property from irrigation tax is a matter for 
final determination by the legislature.°? A proviso 
in a statute for the organization of an irrigation dis- 
trict that, where ditches, canals or reservoirs have 
been constructed prior to passage of such statute, 
they and the lands watered thereby shall be exempt 
under such statute unless the district was formed to 
acquire such ditches, ete.,°* operates to exempt land 
so watered under the circumstances specified in the 
proviso,®# and other statutory provisions to the ef- 
fect that an irrigation district shall be conclusively 
deemed to be legally and regularly organized unless 
the legality of its organization shall have been at- 
tacked by quo warranto proceedings within a speci- 
fied period do not affect the rights of a landowner un- 
der such proviso.®>® 


WATERS 
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Neglect of district officials to assess owner for past 
years does not render his property nonassessable in 
the future.°°® 


Patented lands not included in federal reclamation 
project unit, if irrigable lands and within the dis- 
trict, are subject to assessment for the cost of irri- 
gation works constructed by the United States under 
a contract with the district®’ in so far as they are not 
covered by a paid-up water right contract with the 
United States.°§ 


[§ 929] (2) Location. Generally speaking, all 
lands, within an irrigation district are subject to as- 
sessment according to the benefits received,°® and 
property without the district may not be assessed.°” 
Any particular tract of land shown on the plat made 
by the proper authorities and referred to in the list 
of water allotments is subject to assessment as with- 
in the district where it can be definitely identified 
and located by reference to either or both the plat 
and the list,** and if the listing of the lands is inade- 
quate or incorrect in description it may be aided by 
reference to the plat.°? Where, however, there is no 
description of the land assessed sufficient to identify 
it, it will not be held within the district so as to be 
subject to tax.®% 


property not assessable for the reve- | tricts city and town lots within the / 578; La Salle County Water Improve- 


nue purposes of the district.” West- 
ern Union Tel. Co. v. Modesto Irr. Co., 
87 P. 190, 149 Cal. 662, 666, 9 Ann.Cas. 


district used exclusively for other 
than agricultural purposes and, in 
any event, where no bondholder was 


1190. complaining it was not for others to 


ment Dist. No. 1 v. Guinn, (Tex.Civ. 
App.) 40 S.W.(2d) 892; 
neville Irr. Dist., 263 P. 751, 71 Utah 
202; Bettilyon Home Builders v. Bon- 


Parry v. Bon- 


48. Western Union Telegraph Co. 
v. Wichita County Water Improve- 
ment Dist. No. i, (Tex.Commn.App.) 
30 S.W.(2d) 301 [aff (Civ.App.) 19 S. 
W.(2d) 186]. 

49, Liability of public property to 
assessment see infra §§ 930, 931. 

50. Erickson v. Nine Mile Irr. Dist., 
190 N.W. 578, 109 Neb. 189. 


[a] City or town lots.—It is with- 
in the legislative discretion to provide 
that city or town lots within an irri- 
gation district, occupied and used ex- 
clusively for purposes other than 
agricultural, shall not be assessed or 
taxed for irrigation district purposes. 
Wrickson vy. Nine Mile Irr. Dist., 190 
N.W. 578, 109 Neb. 189. 

51. See case infra this note. 

[a] No inequality.—Even if con- 
stitutional provisions requiring taxa- 
tion to be equal and uniform applied 
to irrigation assessments, city and 
town lots within an irrigation dis- 
trict, which use no water for irriga- 
tion, are used exclusively for other 
than agricultural purposes, and re- 
ceive no direct special benefit from 
the improvement, and may properly 
be distinguished from those lots sus- 
ceptible of receiving and using water 
for a beneficial purpose and thus re- 
ceiving direct special benefits. Erick- 
son v. Nine Mile Irr. Dist., 190 N.W. 
5738, 109 Neb. 189. 


[b] No impairment of contract 
shown.—Where bonds had been issued 
by an irrigation district under Rev. 
St. (1913) § 3471, providing that such 
bonds and interest thereon paid by 
revenue derived from an annual as- 
sessment upon the real property of 
the district and the real property of 
district shall be and remain liable to 
be assessed therefor, such liability 
still existed upon all the real property 
then in the district in favor of the 
bondholders, notwithstanding the sub- 
sequent passage of a statute exempt- 
ing from taxation by irrigation dis- 


raise the objection that such later 
statutory exemption of city property 
impaired the bondholder’s contract. 
Erickson v. Nine Mile Irr. Dist., 190 
N.W. 573, 109 Neb. 189. 

52. Erickson vy. Nine Mile Irr. 
Dist., supra. 

53. See statutory provisions. 


54. Horn v. Shaffer, 151 P. 555, 47 
Utah 55, 59. 


55. Horn v. Shaffer, supra. 


“The landowner, who asserts his 
rights under the proviso by an action 
like the one at bar, in no way assails 
the regularity of the organization or 
the legal existence of the district. His 
action may be determined either way; 
that is, his land may by the court be 
held exempt under the proviso, or it 
may be held not exempt, and yet the 
organization of the district and its 
legal existence remain the same as if 
no action had been commenced.” 
Horn v. Shaffer, supra. 


56. Oregon Short Line R. Co. v. 
Sees Irr. Dist., 102 P. 904, 16 Idaho 


[a] Tustration.—That district of- 
ficials neglect to assess an owner for 
certain years is not a reason why its 
property is not assessable, and the 
owner cannot defeat an assessment 
because its property was not assessed 
for any particular prior year or years. 
Oregon Short Line R. Co. yv. Pioneer 
Irr: ,Dist., 102) P; 904,16 Idaho 578: 

Sve. inure Mita Shaw, Irr: Dist. e261 
P. 962, 81 Mont. 170. 

58. In re Ft. Shaw Irr. Dist., su- 
pra. 

59. Knowles v. New Sweden Irr. 
Dist) -L0Ls Pi sissy Idaho s2 17735. 
State v. McClain, 298 P. 211, 213, 136 
Or. 53 [quot Cyc]; Noble v. Yancey, 
241 P. 335, 116 Or! 356, 42 A.TL.R. 1178. 

Necessity for benefit see infra § 932. 


60. Oregon Short Line R. Co. vy. 
Pioneer Irr. Dist., 102 P. 904, 16 Idaho 


ee Irr. Dist., 260 P: 269, 70° Utah 


[a] First essential to assessment 
of land is that it be situated in the 
irrigation district. Bettilyon Home 
Builders vy. Bonneville Irr. Dist., 260 
P. 269, 70 Utah 328. 


[b] Excluded land.—-Water im- 
provement district directors cannot 
levy a tax on land which has been 
excluded from the district. La Salle 
County Water Improvement Dist. No. 
1 v. Guinn; (Tex:Civ.App.) 402Sswe 
(2d) 892. 


[ec] Territory not included withiu 
boundaries of district in accordance 
with law governing the taking of ter- 
ritory into an irrigation district is not 
Subject to assessment, the district 
lacking power or jurisdiction to assess 
such property. Oregon Short Line R. 
Co. v. Pioneer Irr. Dist., 102 P. 904, 
16 Idaho 578. 


61. Argyle v. Bonneville Irr. Dist., 
280 P. 722, 74 Utah 480. 


62. Argyle v. Bonneville Irr. Dist., 
supra. 

63. Bettilyon Home Builders v. 
Bonneville Irr. Dist., 260 P. 269, 70 
Utah 328. 


[a] Record held insufficient to 
show land assessed was in district.— 
“The action of the board of county 
commissioners in determining that 25 
acres of land in N. E. \%, section 1, 
township 1 north, range 1 west, be- 
longing to Bettilyon Home Builders, 
should be included in the district, 
whatever might be deduced therefrom, 
if such owner had such land in that 
section, is certainly no determination 
that 27.5 acres, a small portion of 
which is in section 1 and the remain- 
der in section 6, and which is beyond 
the range of the benefits of the dis- 
trict, was to be included in the pro- 
posed district. The statute requires 
the board of county commissioners, by 
final order duly entered, to determine 
and plat the lands to be included and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 930-932] 


[§ 930] (3) Property of Municipalities.°4 Un- 
der constitutional provisions exempting property 
owned by municipalities from taxation, an assess- 
ment by an irrigation district is not a tax,®® and 
pueblo lands of a municipality are subject to assess- 
ment for purposes of irrigation.°® Under statutes 
not expressly exempting property of a municipality 
from assessment by an irrigation distriet, there may 
exist,an implied exemption of such municipal prop- 
erty as is devoted to a public use.°? The fact that 
municipal property is used for both private and pub- 
lie uses will not deprive it of the right to exemption 
as devoted to a public use,°* and even if it were con- 
ceded that particular portions devoted to both pri- 
vate and public use were not entitled to exemption 
this would not deprive other and separable portions 
of such property, used exclusively for public pur- 
poses, of the right to exemption.®® 


[§ 931] (4) Property of United States. Proper- 
ty of the United States is not subject to assessment 
by an irrigation district.7° It has been held that 
property sold by the United States to a private per- 


list the lands included therein. This 
necessarily means that the lands to be 
included shall be so designated or de- 
scribed that they can be identified. 
The action taken by the board of 
county commissioners respecting the 
plaintiff's lands was ineffectual to in- 
clude within the district the lands of 
the plaintiff afterwards assessed and 
sold.” Bettilyon Home Builders v. 
Bonneville Irr. Dist., 260 P. 269, 270, 
70 Utah 328. 


64. Taxation of municipal property 


pra § 878. 


358, 451. 
71. 


Cal.App. 319. 
Sif the 


WATERS 


on validity of organization see su- 


Taxation of property of United 
States generally see Taxation §§ 344- 


Nevada Nat. Bank v. Poso Irr. 
Dist; 73° BP. 1056, 1058; 140 Cal. 3445 
Bishop v. Jordan, 285 P. 1096, 104 


grantee 
States must take the land burdened 
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son is in his hands free from any preéxisting liability 
for such assessments not created nor assented to by 
the government or its grantee,’! although there is 
also authority to the effect that an irrigation assess- 
ment upon land of an individual formerly owned by 
the United States is valid and effectual.7? 


[§ 932] e. Benefit to Property’*—(1) Necessity. 
While it has been broadly stated that the benefit to 
the land is not the source of the power to tax it for 
irrigation purposes,’* generally speaking, the justifi- 
cation and authority for the levying of assessments 
or taxes in the nature of assessments by an irrigation 
or similar district is derived from the benefits which 
the expenditure of the tax or assessment confers on 
the owners of land within the district,7® and a tax 
or assessment without supporting benefit,’® or out 
of all proportion to the benefits conferred,*? as where 
the assessment 1s based on an acreage in excess of 
that owned,** cannot be sustained, although the fact 
that there is no benefit sufficient to support the whole 
assessment will not relieve the landowner from the 
duty to pay such portion of the assessment as is sup- 


74. In re Madera Irr. Dist., 28 P. 
2127675, 92 Cal. 296, 27, Am-S.R. 206, 
14) LRA 1552 


75. American Falls Reservoir 
Dist. v. Thrall, 228 P. 236, 39 Idaho 
105; State v. Board of Com’rs of Cas- 
cade County, 296 P. 1, 89 Mont. 37; 
Scilley v. Red Lodge-Rosebud Irr. 
Dist.. "272 P2543, 83 Mont. 282; Cos= 
man v. Chestnut Valley Irr. Dist., 238 
P. 879, 74 Mont. 111, 40 A.L.R. 1344; 


of the Witcher v. Bonneville Irr. Dist., 256 


United 
Madsen v. Bon- 


generally see Taxation §§ 365-368, 
454-457. 

65. San Diego y. Linda Vista Irr. 
Dist., 41 P. 291, 108 Cal. 189, 35 L.R. 
AS, 33. 

66. San Diego v. Linda Vista Irr. 
Dist., supra; Faust v. City of San 
Diego, 1 P.(2d) 548, 115 Cal.App. 277. 


67. City of Fresno v. Fresno Irr. 
Dist., 237 P. 772, 72 Cal.App. 503. 


63. City of Fresno v. Fresno Irr. 
Dist., supra. 
fa] Mlustration.—Property of a 


municipality used for sewage dispos- 
al was not shown to be devoted to a 
private use, so as to render it liable 
to assessment by an irrigation dis- 
trict because certain portions there- 
of were used for agricultural and hor- 
ticultural purposes, and that an in- 
come was produced from such activi- 
ties, where use was still made of 
such portions for disposal of sew- 
age, and hence they retained their 
character as property devoted to a 
public use. City of Fresno v. Fres- 
Hos LE, Dist Loves lente Cal. ADD: 
503. 


69. City of Fresno v. Fresno Irr. 
Dist., supra. 


[a] For example, if an irrigation 
district could properly assess por- 
tions of the property of a municipali- 
ty, used for agricultural and horticul- 
tural purposes, this would not render 
the remaining portion, which was in 
use only as part of a sewer sys- 
tem, and which couid be separately 
designated from former portions, also 
liable to assessment. City of Fresno 
Visi onesno wrens VDISt.,- Zoom. bisneuke 
Cal.App. 503. 


70. Nevada Nat. Bank v. Poso Irr. 
Dist., 73 P. 1056, 140 Cal. 344; Bishop 
v. Jordan, 285 P. 1096, 104 Cal.App. 
319. 


Effect of inclusion of public lands 


with the liability of an irrigation dis- 
trict made to include it without the 
assent of the government or the pur- 
chaser, it attaches a condition to the 
disposal of the property of the gov- 
ernment without its sanction or con- 
sent, and which must, in such cases, 
interfere with its disposal.” Nevada 
Nat. Bank of San Francisco v. Poso 
Irr. Dist., supra. 


[a] Agreement of homesteader not 
showing consent.—A homesteader on 
federal land, agreeing to pay local as- 
sessments, under an instrument re- 
citing that “it is understood that by 
this instrument we obligate ourselves 
to comply with the said irrigation 
laws, known as the ‘Wright Act’ by 
the payment of the taxes or assess- 
ments levied thereunder and that we 
do not hereby asSume any greater ob- 
ligation or liability than such as 
are imposed by said laws, assuming 
them to be valid,” assumed no liabili- 
ty, since assessments on such land 
would be illegal, and did not thereby 
consent to inclusion of such property 
within the district for the purposes 
of assessment or taxation, nor waive 
his right to assert that assessments 
on such land were illegal, nor estop 
himself to assert that assessments 
thereon were unlawful. Bishop v. 
Jordan, 285 P. 1096, 104 Cal.App. 319, 
324. 


72. Cannon v. Hood River Irr. 
Dist. 1540 Prvao (eo Orne ails 


[a] ITlustration.—Although an ir- 
rigation district, at the time that its 
boundaries were fixed, included land 
the title to which was in the United 
States, an assessment of an irrigation 
tax on such land after the title had 
passed to an individual is valid, where 
he has not pursued the remedy point- 
ed out by statute. Cannon v. Hood 
River irr eDists,wi 54) P39 79 Or. 274: 


73. Apportionment according to 
benefits see infra §§ 944-946. 


P4185; 69 Wtah* 51/0; 
neville Irr. Dist., 239 P. 781, 783, 65 
Utah 571. 


“The tax attempted to be levied and 
collected in an irrigation district such 
as is authorized by chapter 68, supra, 
is founded upon the theory, and can 
be sustained only upon the theory, 
that the landowner receives a benefit 
commensurate with the amount of the 
tax levied. Madsen vy. Bonneville Irr. 
Dist., supra. 


[a] “The opinions all hold that the 
foundation of the right to levy assess- 
ments by an irrigation district is 
based upon the benefits that will ac- 
crue to the lands of the district.” 
American Falls Reservoir Dist. v. 
Thrall, 228 P. 236, 249, 39 Idaho 105. 


76. Oregon Short Line R. Co. v. 
Minidoka Irr. Dist., 283 P. 614, 48 
Idaho 584; Bettilyon Home Builders 
v. Bonneville Irr. Dist., 260 P. 269, 
70 Utah 328; Witcher v. Bonneville 
Irr. Dist., 256 P. 785, 69 Utah 510. 


77. Cosman v. Chestnut Valley 
Irr. Dist., 238 P. 879, 74 Mont. 111, 40 
A.L.R. 1344. 


[a] Assessment held not out of 
proportion to benefits conferred be- 
cause made in an amount sufficient to 
cover delinquencies of others. Cos- 
man v. Chestnut Valley Irr. Dist., 238 
P. 879, 74 Mont. 111, 40 A.L.R. 1344. 


Apportionment according to benefits 
see infra §§ 944-946. 


78. Madsen vy. Bonneville 
Dist., 239 P: 781, 65 Utah 571; 


{a] fllustration.—An assessment 
based upon acreage in excess of that 
owned by the taxpayer is erroneous 
because, in the nature of things, he 
cannot receive a corresponding bene- 
fit. Madsen v. Bonneville Irr. Dist., 
289, be (Sl, 6d. Uitahy onl. 


Excess holdings under Federal Rec- 
lamation Act see infra § 935. 
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ported by a benefit.7® 


[§ 933] (2) What Constitutes Benefit in Gener- 
The mere location of land within an irrigation. 
district does not necessarily constitute a benefit,®? 
nor show conclusively that it 1s capable of receiving 
benefit from the district’s irrigation system,*? in the 
sense of becoming lable to contribute toward the 
Ordinarily, in order to show 
a benefit, it must appear that the land sought to be 
assessed is irrigable in character,** that there is in 
existence or in reasonable contemplation an irriga- 
tion system capable of delivering water thereto,** 
and that there has been an allotment of water rights 
But the landowner’s fail- 
ure to use available irrigation waters does not pre- 
clude his being benefited in the sense essential to sub- 
ject him to liability for assessment,*° nor will his 


al.®° 


maintenance thereof. 


to the land in question.®° 


79. Madsen v. Bonneville Irr. Dist., 
2390P. 781, 65. Utah 571. 

{a] Illustration.—Where one “‘re- 
ceived the benefits to the premises 
owned by him, accruing from the cre- 
ation of the irrigation district and the 
allotment, [he] should not be relieved 
from paying his proportional part of 
the cost based upon the allotment of 
water made to his predecessor upon 
the acreage actually owned by him. 
To now relieve him wholly from pay- 
ment of any part of the tax by reason 
of the fact that an error has been 
made in assessing a greater acreage 
than he owns, would be giving him 
something for nothing and depriving 
the district and its bondholders of a 
right to which they are manifestly 
entitled, namely, to receive from ap- 
pellant payment upon the allotment 
for the actual acreage which he owns. 
The actual description of the land 
owned by appellant, by metes and 
bounds, is in the record, and is not in 
dispute. The court can therefore, 
without taking additional proof, di- 
rect the directors of the respondent 
to correct its allotment and assess- 
ment to conform to the facts and de- 
termine the amount of the tax for 
which appellant is liable.’”’ Madsen v. 
Bonneville Irr. Dist., 239 P. 781, 783, 
65 Utah 571. 


@0. Benefit as affected by: 


Excess holdings under federal recla- 
mation statutes see infra § 935. 


Irrigable character of land see infra 
§ 934. 


81. Northern Pac. R. Co. v. Walla 
Walla County, 200 P. 585, 116 Wash. 
684. 

[a] Question of benefit not fore- 
closed by the fact that the land 
sought to be subjected to assessment 
is lawfully included within the bound- 
aries of the assessing irrigation dis- 
trict. Northern Pac. R. Co. v. Walla 
Walla County, 200 P. 585, 116 Wash. 
684. 

{b] Fact question.—McLean  yv. 
Truckee-Carson Irr. Dist., 245 P. 285, 
49 Nev. 278. 


62. Northern Pac. Ry. Co. v. Wal- 
la Walla County, supra. 


23. See infra § 934. 


84. Witcher v. Bonneville 
Dist, 2502 Psi 55,969 Utah 510; 


fa] Assessments made and levied 
are void where the irrigation district 
failed to furnish any water to the 
assessed lands, or to construct any 
irrigation system by means of which 
water could be delivered thereto. 
Witcher v. Bonneville Irr. Dist., 256 
P. 785, 69 ‘Utah 510. 
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agreement not to use the water for a certain season 


son,*’ nor may 


85. Bettilyon Home Builders v. 
Bonneville Irr. Dist., 260 P. 269, 70 
Utah 328. 

[a] It is prerequisite to valid as- 
sessment that there be an allotment 
of water rights. Bettilyon Home 
Builders v. Bonneville Irr. Dist., 260 
P. 269, 70 Utah 328. 


86. McLean vy. Truckee-Carson 
Irr. Dist., 245 P. 285, 49 Nev. 278; Otis 
Orchards Co. yv. Otis Orchards Irr. 
Dist.-No. 1; 215 P. 23; °25, 1243iwWashb. 
510; Chute v. Burbank Irr. Dist. No. 
4, 210 P. 673, 122 Wash. 491. 


“The owner of irrigable land within 
a district must respond to the annual 
assessment .for the operation and 
maintenance of the system, where 
the water is made available for his 
use, even though he does not use it.’ 
Otis Orchards Co. v. Otis Orchards 
Irr. Dist. No. 1, supra. 


[a] Unimproved land.—Under 
Remington Comp. St. §§ 7433, 7434, 
7454, relating to the construction, im- 
provement, and maintenance of irriga- 
tion systems, the owner of irrigable 
land within a district must respond 
to the annual assessment for the op- 
eration and maintenance of the sys- 
tem where the water is made availa- 
ble for his use, even though he does 
not use it, and the land is unimproved. 
Otis Orchards Co. v. Otis Orchards 
at Dist. No.1; 2158 Pa 230t24 Wash. 


[b] Where water has been led to 
potential consumer, and he fails to 
use it, he may not escape liability for 
assessment on the ground of lack of 
benefit from the water available, be- 
cause “Although he cannot be made 
to absorb it he must nevertheless pay 
for the libation which has been pour- 
ed.’”’ Chute v. Burbank Irr. Dist., 
210 P. 673, 674, 122 Wash. 491. 


87. Otis Orchards Co. v. Otis Or- 
ehards Irr. Dist. No. 1, 215 P. 23, 124 


Wash. 510. 
[a] Tllustration.—Where a _ land- 
owner contended that, since it was 


not using the water and since it was 
willing to agree not to use it for a 
certain season, it would be unjust to 
require it to pay an assessment for 
operation and maintenance, in deny- 
ing such contention and holding it 
liable to the tax, the court said: “If 
one property owner may do this, oth- 
ers could do the same, and the result 
might be that the cost of maintenance 
and operation of the plant would have 
to be borne during a particular season 
by a small number of the property 
owners within the district. There is 
no provision in the law exempting the 
property owner from the payment of 


excuse him from liability to assessment for such sea- 


he complain of insufficient water 


where he failed to make due application for the 
amount needed, and there is nothing to show that the 
water would not have been furnished on demand,®** 
as the test for determining whether a benefit has been 
received is not the extent to which the property own- 
er may take advantage of his water rights,®® ,but is 
the value of the water right conferred or added.?° 


[§ 934] (3) Benefit as Affected by Irrigable Char- 
acter of Land. Nonirrigable land may be so far ben- 
efited by an irrigation system that it should bear its 
due proportion of the burden of taxation,®! statutes 
permitting taxation of nonirrigable land for irriga- 
tion purposes are not invalid,®” and, where the goy- 
erning statute does not make the irrigable character 


assessments for operation and main- 
tenance when he does not make use 
of the water. The lands within the 
district available for and subject to 
irrigation under the. system  con- 
structed should be considered as a 
whole, and the assessment spread 
upon all lands which are or may be 
supplied with water by the district 
by means of the system which it op- 
erates. Any other conclusion could 
easily result in practically destroy- 
ing the power of the district of ac- 
complishing the purpose for which it 
was organized.” Otis Orchards Co. v. 
Otis Orchards Irr. Dist. No. 1, 215 P. 
23, 25, 124 Wash. 510. 


88. Phillips v. Cameron County 
Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 5 S.W.(2d) 557; Cameron 
County Water Improvement Dist. No. 
TO AG ea (Tex.Civ.App.) 275 S. 


[a] Tllustration.—In a suit 
against an irrigation district to re- 
cover assessments paid, landowners 
failing to apply for water in the man- 
ner provided by Vernon Ann. St. An- 
not. Suppl. (1918) art 5107—95, can- 
not complain of insufficiency of water 
to supply every demand, since it was 
not for them to conclude that applica- 
tion would have been vain and useless. 
Cameron County Water Improvement 
Dist. No. 1 v. Handley, (Tex.Civ.App.) 
275 S.W. 298. 


89. Otis Orchards Co. v. Otis Or- 
chards Irr. Dist. No. 1, 215 P. 23, 124 
Wash. 510. 

96. Otis Orchards Co. v. Otis Or- 
chards Irr. Dist. No. 1, supra. 


91. In're Madera Irr. Dist!, 23° P: 
272,92" Cal.” 296)" 14 "Ria Wp aaeeon 
Am.S.R. 106; Bd. of Directors of Mo- 


desto. Irr. Dist. v. 'Tregea, 26 P2384, 
88 Cal. 334 [appeal dism 17 S.Ct. 52, 
164 U.S. 179, 41 L.Ed. 395]. 


92. Bliss v.. Hamilton, 152 P. 308, 
171 Cal. 123; In re Madera Irr. Dist., 
28 P. 272, 675, 92 Cal. 296, 27 Am S.Re 
HOG) A Te RAST bb; 


[a] Inclusion of town within irri- 
gation, district does not render the 
organization act invalid, and the ob- 
jection that the land within a town or 
city cannot be henefited by a system 
of irrigation and therefore cannot 
be taxed, is erroneous because: 
First, while benefit to the land is as- 
sumed as the basis of assessment, 
such benefit is not the source of the 
power; second, “Even though the land 
is not susceptible of irrigation, yet 
it may be benefited by the improve- 
ment, and should bear its proportion 
of the burden upon the same principle 
that land in a city which can make 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 934-935] 


of the land assessed essential to the levy of a tax 
against it, and where the landowner has not made 
timely objection to the inclusion of his nonirrigable 
land within the district, he may not escape liability 
in a suit for delinquent taxes on the ground that 
his land is nonirrigable.°? The general rule, how- 
ever, is that land should be irrigable in order to 
be benefited and subject to assessment,®* and by 
statute in some jurisdictions it is expressly pro- 
vided that only irrigable land shall be subject to as- 
sessment for irrigation purposes.°*® But the fact that 
a tract of irrigable land contains comparatively 
small nonirrigable portions will not exclude it from 
lability to tax,°® and when such a tract is taxed it 
should be assessed as a whole;®7 and nonirrigable 
lands have been held subject to tax'to raise funds to 
retire irrigation district bonds issued before such 
lands were declared nonirrigable.®® 


Railroad right of way has been held subject to as- 
sessment for support of an irrigation district as 
against the contention that it was not benefited.®® 
Other authorities hold it not subject to assessment 
for the maintenance and operation of an irrigation 
system because not directly benefited thereby,! al- 
though stating that there may be some ground for 


no use of a sewer or other street im- {es thereof.’ 
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Morrow v. Farmers’ Irr. 
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-argument that a railroad right of way is subject to 


assessment for construction of the system.? 


Where assessment is for drainage necessitated by 
irrigation® the irrigable character of land so assess- 
ed by an irrigation district is immaterial.* 

Where water igs supplied to urban property for 
purposes other than irrigation, such water coming 
from the system of an irrigation district, an urban 
property owner using such water may not object to: 
taxation by the district on the ground that he is not 
benefited.® 


Question of whether land is susceptible of irriga- 
tion is one of fact.® 


[§ 935] (4) Benefit to Excess Holdings under 
Federal Reclamation Statutes. It has been said that 
the basis of irrigation assessment is property benefit 
independent of ownership,’ and held that, although 
the Federal Reclamation Act limits the right to use 
of water to any one owner to an area of a specified 
acreage, lands of one owner in excess of such acre- 
age are subject to assessment in so far as they are 
irrigable.s A landowner consenting to dispose of 
holdings in excess of the area permitted to any one 
owner under federal reclamation statutes may not, 


prescribed in §§ 4466-4492, not §§ 
4313-4446, and “The premise that a 


provement is nevertheless deemed to 
receive a benefit from its construc- 
tion, and is required to pay a portion 
of its cost.’’ In re Madera Irr. Dist., 
28 P. 272, 675, 92 Cal. 296, 343, 27 Am. 
S.R. .106,.14-L.R.A. 755. 

93. Wheat v. Ward County Water 
Improvement Dist. No. 2, (Tex.Civ. 
App.) 217 S.W. 713. 

[a] Illustration.—Under Acts 35th 
Leg. (1917) ec 87 (Vernon Civ. St. 
Annot. Suppl. (1918) arts 5107—1 to 
5107—117), relative to water improve- 
ment districts, which provides for a 
hearing and the exclusion of nonir- 
rigable lands, it is not a defense to a 
delinquent tax suit after the organiza- 
tion of the district, the issuance and 
sale of bonds, and the making of tax 
assessments, that the lands are non- 
irrigable. Wheat v. Ward County 
Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 217 S.W. 713. 


94. Oregon Short Line R. Co. v. 
Minidoka Irr. Dist., 283 P. 614, 48 
Idaho 584; Morrow v. Farmers’ Irr. 
Dist., 220 N.W. 680, 117 Neb. 424; 
Wight v. McGuigan, 143 N.W. 232, 94 
Neb. Sos, Northern Pac). “Rie Co, tv. 
Walla Walla County, 200 P. 585, 116 
Wash. 684. 

[a] Land nonirrigable from nat- 
ural causes.—‘‘The statute (Laws of 
1895, c. 70, § 49) provides that no 
Jand that for any natural cause is in- 
eapable of irrigation shall be held by 
any irrigation district or taxed for 
irrigation purposes. A tract of land, 
being a government subdivison or 
other well-defined tract, ought not to 
be included in an irrigation district 
if it is for natural causes incapable 
of irrigation.” Wight v. McGuigan, 
1438 N.W. 232, 94 Neb. 358 (land held 
assessable under facts). 


[b] Subirrigated lands.—‘Lands 
properly included in an irrigation dis- 
trict when organized, which subse- 
quently, by reason of seepage or per- 
colation through the soil of waters 
from the canal of the district and the 
spreading thereof upon surrounding 
lands, have become subirrigated to 
such an extent that they cannot be 
benefited by irrigation, are not sub- 
ject to taxation by said district for 
the payment of the operating expens- 


Dist., 220 N.W. 680, 117 Neb. 424. 


95. See statutory provisions, and 
cases infra this and following notes. 


[a] “Irrigable lands,’? within the 
meaning of a statute providing for as- 
sessment of all lands included in a 
district and apportionment equally on 
the basis of the irrigable acre, means 
lands susceptible of, or suitable for, 
irrigation, and under such a statute 
all irrigable lands within the district 
must be taxed. State v. McClain, 298 
P.n211, 136 Or. 53. 


96. Wight v. McGuigan, 143 N.W. 
232, 94 Neb. 358. 


[a] Presence of nonirrigable 
knolis or sloughs, comparatively 
small in extent, on a large irrigable 
tract will not excuse it from assess- 
ment. Wight vy. McGuigan, 143 N. 
W. 232, 94 Neb. 858. 


97. Wight v. McGuigan, supra. 


98. Drake v. Schoregge, 277 P. 627, 
85 Mont. 94. 


99, Texas & P. Ry. Co. v. Ward 
County Irr. Dist. No. 1, 251 S.W. 212, 
112 Tex. 593 [ans cert questions (Civ. 
App.) 257 S.W. 338]. 


1. Oregon Short Line R. Co. v. 
Minidoka Irr. Dist., 283 P. 614, 48 Ida- 
ho 584; Northern Pac: Ry. Co. v. Wal- 
la. Wallay,,County,, 4,200 .-Po-585,, di6 
Wash. 684. 

fa] TIllustration.—Where neither 
when an irrigation district contracted 
with the secretary of the interior un- 
der the act of congress of June 17, 
1902) [32 Us'S.“ Sti at ‘Lisp 388], and 
acts amendatory thereof to take over 
the federal government’s reclamation 
project, nor at any time thereafter, 
were there any water rights under 
such project appurtenant to a rail- 
road right of way or any water avail- 
able therefor, the railroad was not 
chargeable with maintenance assess- 
ment under Comp. St. § 4489, and Act 
Congr. Aug. 13,°1914 ¢ 247 '§ 6) [38 
We Sie (St. ait? Tes, 1 68% CUS. GC. Avs t1thr43 
§§ 492, 499)], restricting such assess- 
ments among other conditions prece- 
dent, to whenever water service is 
available for the irrigation of an own- 
er’s or entryman’s land, Comp. St. § 
4486 limiting the levying of assess- 
ments in such cases to the method 


railroad right of way would not want 
or need water does not so much sup- 
port the conclusion that the nonavail- 
ability of water therefore would be 
of no moment and not a controlling 
or logical condition precedent to as- 
sessing the right of way for mainte- 
nance of the district, as it does sup- 
port the thought that, since no wa- 
ter would be used on the right of way, 
the Legislature in framing the sec- 
tions of the statute under considera- 
tion contemplated that no charge 
should be made against the right of 
way since no benefit would accrue, at 
least directly, to the right of way 
through making water available to 
the railroad.” Oregon Short Line R. 
Co. v. Minidoka Irr. Dist., 283 P. 614, 
616, 48 Idaho 584. 


2. Northern Pac. R. Co. v. Walla 
ele County, 200 P. 585, 116 Wash. 


3. See infra § 936. 


4 McLean v. Truckee-Carson Irr. 
Dist., 245 BP. 285, 49 Nev. 278: 


5. Hester & Roberts v. Donna Irr. 
Dist. Hidalgo County No. 1, (Tex.Ciy. 
App.) 239 S.W. 992 [error refused]. 


[a] Where owner of store in city 
located in an irrigation district did 
not receive water directly from the 
district, but was supplied by a con- 
cern which was supplied with wa- 
ter by the district, and in turn fur- 
nished it to such owner and other res- 
idents of a city constituting a part 
of the irrigation district, the assess- 
ment of such owner for the purpose 
of paying the irrigation bonds was 
not invalid on the ground that the 
owner received no benefit from the ir- 
rigation project. Hester & Roberts 
v. Donna Irr. Dist., Hidalgo County, 
No. 1, CFex,Civ.App.) 289 S.w. 992 
{error refused]. 

Tax as general and not special in 
Saar: see supra § 926 text and note 

6. McLean v. Truckee-Carson Irr. 
Dist., 245 P. 285, 49 Nev. 278. 

7. Shoshone Irr. Dist. v. Lincoln 
Land Co., 51 F.(2d) 128. 

8. Shoshone Irr. Dist. y. Lincoln 
Land Co., supra. 


® 
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after the construction of works making water avail- 
able for irrigation, be heard to object to assessment 
on the ground that such excess lands retained by him 
were not benefited. Assessing a landowner’s whole 
acreage, although restricting his water rights to a 
hmited number of acres less than the whole, is not 
an invasion of constitutional rights.1° One holding 
a large tract of land, in excess of the acreage allowed 
any one owner for water rights, for purposes of spec- 
ulation, may not escape liability for irrigation assess- 
ments on the plea that his excess holdings are not 
benefited because not entitled to water while owned 
by him,?! since he receives a benefit through the en- 
hancement in the sale value of his arid lands result- 
ing from the construction of the irrigation system.*” 


[§ 936] (5) Drainage Necessitated by Irriga- 
tion.1? The legislature may properly provide that 
lands which by reason of artificial irrigation con- 
tribute by seepage and saturation to the swampy 
condition of lowlands shall contribute their just pro- 
portion of the cost of construction of drainage works 
for the reclamation of such lower lands,'* and the 
highlands are benefited in that the irrigation of the 
highlands contributes water which must be carried 
off from the lowlands of the district.1° Where the 
assessment is for the drainage project, it must be 
based on the benefits derived from such project and 
not on the benefits derived from irrigation, accord- 
ing to certain authorities,t® although there is au- 
thority holding that the cost of drainage to protect 


9. In re Goshen Irr. Dist., 293. P. | 311. 


WATERS 


[§§ 935-937 


particular land should be charged against all lands 
benefited by the irrigation system,’* and not against 
the protected land alone.1® In any event the drain- 
age assessment must be based upon benefits in ac- 
cordance with the controlling provisions of the irri- 
gation law.'® The benefit on which the drainage as- 
sessment is based should be an actual benefit,?° al- 
though there may be an actual benefit without in- 
crease in the value of the land,?! and the benefits 
should be such as immediately accrue, or clearly will 
accrue, from construction of the drainage system.?? 


[§ 937] f. Levy and Assessment—(1) By Whom 
Made or Authorized—(a) In General. Irrigation 
taxes and assessments should be levied by the au- 
thorities designated by the governing statute,?* and, 
in accordance with applicable statutory provisions, it 
has been held that if the district board neglects to 
levy a tax for costs of organization and paymeut of 
outstanding bonds the county board may levy such 
tax on the general assessment,”* although the district 
board alone can levy a tax for the general purposes 
of the district and a tax levied by the county board 
for such general purposes would be void,?® and that 
it is the duty of the directors of the district to make 
an annual levy and assessment of taxes to meet the 
current interest on the bonds and the principal of 
any bonds which mature in that year.2® Statutory 
provisions granting irrigation district directors gen- 
eral power to do such acts as may be necessary to 
carry out the provisions of the statute under which 


rita 223 P. 531, 533, 534, 37 Idaho 


373, 42 Wyo. 229. 


10. Saylor v. Gray, (Ariz.) 20 P. 
(2d) 441. 
[a] Tllustration.—Constitutional 


rights were not invaded by granting 
each landowner in an irrigation dis- 
trict water rights for only one hun- 
dred and sixty acres while subjecting 
his entire acreage to district assess- 
ments according to benefits. Saylor 
v. Gray, (Ariz.) 20 P.(2d) 441. 


11. Klamath County vy. Colonial 
Realty Co., 7 P.(2d) 976, 139 Or. 311. 


12. Klamath County v. Colonial 
Realty Co., supra. 
[a] Illustration—Where defend- 


ant claimed that its lands were not 
benefited because it owned more than 
the one hundred and sixty acres en- 
titled to water, in denying such con- 
tention and holding all the lands sub- 
ject to assessment the court said: 
“Tt bought these lands according to 
its own admission for the purpose of 
selling the same. As arid lands, de- 
fendant’s holdings have very little 
value, but as lands with water ready 
to be used for irrigation, undoubt- 
edly the value is greatly enhanced. 
The reservoirs, canals, and ditches be- 
ing already constructed, the lands 
would be benefited by the amount the 
price would be increased over their 
value as arid lands. It is admitted 
by defendant that as soon as it would 
sell 160 acres or any lesser amount 
to another individual or corporation, 
the lands thus sold would be enti- 
tled to the water service for irriga- 
tion purposes. The defendant can- 
not be permitted to hold 742 acres for 
speculation and receive all the benefits 
of having reservoirs, canals, and 
ditches constructed and maintained 
without cost to it, until it disposes 
of its holdings in parcels of 160 acres 
or less.”” Klamath County v. Colonial 
Realty Co., 7 P.(2d) 976, 978, 139 Or. 


13. Avportionment of drainage as- 
sessments according to benefits see 
infra § 944. 


14. Burt v. Farmers’ Co-op. Irr. 
Corn L6Sh P1078, 30; tdahoy 752 5,In me 
Canyon County Drain. Dist. No. 1, 161 
Pi 31:6, 29 Idaho 377; Melean- vy. 
Truckee-Carson Irr. Dist 245 P. 285, 
49 Nev. 278. 


15. McLean vy. 
Irr. Disi., supra. 


16. Nampa & Meridian Irr. Dist. v. 
Petrie, 223 P. 531, 534, 37 Idaho 45; 
McLean v. Truckee-Carson Irr. Dist., 
245 P. 285, 49 Nev. 278. 


“On rehearing respondent took the 
position that the assessments for 
drainage were based upon the benefits 
accruing to the lands from irrigation. 
In other words, if a tract of land de- 
rives a certain benefit from the water 
furnished by the district for its irri- 
gation, it derives the same _ benefit 
from the drainage project built by the 
district for the drainage of the wet 
lands. It is apparent, as we said in 
the original opinion, that the assess- 
ments are not based on the benefits 
derived from drainage. With this 
new theory of respondent we are not 
in accord. When the statute pro- 
vides that land within an improve- 
ment district may be assessed for the 
cost of the improvement in accord- 
ance with benefits derived, it means 
benefits derived from the improve- 
ment. Where the assessment is for 
the drainage project, it must be based 
on benefits derived from it, and not 
on benefits derived from irrigation.” 
Nampa & Meridian Irr. Dist. y. Pe- 
trie, supra. 


17. Nampa & Meridian Irr. Dist. v. 
Bond, 283 F. 569. 


18. Nampa & Meridian Irr. Dist. y. 
Bond, supra. 


19. Nampa & Meridian Irr. Dist. v. 


Truckee-Carson 


“Tf the land is to be assessed for 
drainage by the respondent under its 
present organization, it must be done 
on the basis of benefits, in strict com- 
pliance with the provisions of the 
irrigation law by virtue of which re- 
spondent exists and by which it is 
governed.’ Nampa & Meridian Irr. 
Dist. v. Petrie, supra. 


20. Nampa & Meridian Irr. Dist. v. 
Petrie, supra. 

21. Nampa & Meridian Irr. Dist. v. 
Petrie, supra. 

“As a general rule, the benefit con- 
templated by the state does result in 
an increase in the value of the land. 
There may be Same cases where there 
is an actual benefit, though it is not 
possible to prove an actual increase 
in value. It is sufficient if an actual 
benefit accrues.’’ Nampa & Meridian 
Irr. Dist. v. Petrie, supra. 


22. McLean vy. Truckee-Carson Irr. 
Dist., 245 P. 285, 49 Nev. 278. 


_ 23. See statutory provisions; 
infra following text and notes. 


24. Riverside County v. Thompson, 
122 F. 860, 59 C.C.A. 70 [error dism 
PAD SOLE. 
630]; Wight v. McGuigan, 143 N.W. 
232, 94 Neb. 358. 


[a] Mandamus to compel levy.— 
No demand on a county board to 
make such assessment and levy is 
necessary before filing a petition for 
a mandamus to compel the same for 
the payment of a judgment rendered 
against the district for interest on 
its bonds. Riverside County  v. 
Thompson, 122 F. 860, 59 C.C.A. 70 
[error dism 25 S.Ct. 795, 196 U.S. 637, 
49 L.Ed. 630]. 


25. Wight v. McGuigan, 143 N.W. 
232, 94 Neb. 358. 

26. State v. McClain, 298 P. 211, 
213, 136 Or. 53 [quot Cyc]. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the district is organized do not give them authority 
to make an assessment not otherwise authorized.2? 


[§ 938] (b) Authorization by Electors of Dis- 
_trict. Where the governing statutes require an elec- 
tion to authorize a special assessment,?® such as a 
special assessment for the construction of an irri- 
gation system,?® such an assessment made without 
an election is invalid, and an assessment made partly 
for construction and partly for other purposes for 
which assessment is permitted without prior author- 
ization by election is invalid in whole if there is no 
way of segregating the proper from the improper 
charges.*° But the fact that the statute provides 
that under certain circumstances a special assess- 
ment shall not be levied without an election relative 
thereto does not of itself cast upon the directors the 
duty of callin; an election if there is no assessment 
made.?? 


[§ 939] (2) Time. Generally speaking, the time 
for making an irrigation levy and assessment is reg- 
ulated by statute.#?, Statutes providing that when- 
ever bonds shall have been voted the directors of the 
district shall levy a tax sufficient to pay them do not 
authorize a levy before the bonds have been voted,?? 
and, where other provisions of the statutes provide 


27. Laycock v. Lake Chelan Recla- fa] 
mation Dist., 214 P. 1054, 1055, 124 
Wash. 544. sessments, 
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Tllustration.—Where a fund 
raised by an irrigation district by as- 
under Remington Comp. 
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that all expenses of organization shall be paid out of 
the proceeds of the sale of the bonds, there is no 
impheation that a tax may be levied in advance of 
the voting of the bonds to pay such expenses.*4 


Costs of operation and maintenance may be levied 
in advance of the time for payment.*° 

[§ 940] (3) Mode?*—(a) In General. Statutory 
sections regulating the mode of assessment should 
be construed in the light of the whole act governing 
irrigation districts,?* and, where the evident purpose 
of the whole act is to authorize levying of assess- 
ments upon all lands of the district supplied with wa- 
ter considered as a whole, the courts will deny the 
contention that assessments should be apportioned 
locally within the district.28 An irrigation district 
is an indivisible unit in the sense that the burden of 
constructing and maintaining it should be appor- 
tioned ratably to all lands receiving water there- 
from,*®® and that a water user may not divide a sys- 
tem into its component parts and decline to pay his 
share of the cost of constructing, maintaining, or 
operating those portions from which he receives no 
direct benefit.4° Thus the district’s bond obligation 
is so far general in character that a landowner may 
not segregate his share thereof.*? 


vides: ‘All expenses, debts and obli- 
gations necessarily incurred in the 
creation and establishment and main- 


“The assessment made against the 
respondents was not on the basis of 
benefits, but, as above stated, was 
for the purpose of requiring the re- 
spondents to pay an amount which in 
the judgment of the board was the 
equivalent of the value of a previous 
water right appurtenant to other 
lands within the district. As sustain- 
ing the right of the directors to make 
this assessment, our attention is 
called to section 6426, Rem. Code 1915, 
by which the directors are given pow- 
er ‘generally to perform all such acts 
as shall be necessary to fully carry 
out the provisions of this chapter;’ 
but that statute does not cover the 
situation. Power is there given to 
the directors to do Such acts as shall 
be necessary to carry out the provi- 
sions of the law. The act of the di- 
rectors here in controversy is some- 
thing which is beyond the provisions 
of the law and beyond the power of 
the directors.” Laycock v. Lake 
Chelan Reclamation Dist., supra. 


28. Imperial Land Co. v. Imperial 
her iste 6l Patt 6 8 die. CalanéGési; 
Cooper v. Miller, 45 P. 325, 113 Cal. 
238; Woodruff v. Perry, 37 P. 526, 103 
Cal. 611; Tregea v. Owens, 29 P. 643, 
94 Cal. 317. 

[a] MNlustration.—Where, notwith- 
standing a sufficient petition under 
Bridgford Act § 59, as amended by 
St. (1911) p 1111, providing that an 
assessment by the board of directors 
of an irrigation district shall not be 
collected without an election, if a 
petition therefor is signed by voters 
equal in number to fifteen per cent 
of the votes cast at the last general 
election, the board of directors pro- 
ceed to collect the assessment with- 
out election, property owners may 
maintain an action to restrain en- 
forcement of the assessment. Im- 
perial Land Co. v. Imperial Irr. Dist., 
161 P. 116, 173 Cal. 668. 


{b] Order making levy need not 
recite such election.—Cooper v. Mil- 
ler, 45 PB. 325, 113 Cal. 238: 


29. Beecher v. Peshastin Irr. Dist., 
234 P. 4, 133 Wash. 561. 


[67 C. J.—85] 


St. § 7454, was largely used for con- 
struction work, assessment was er- 
roneous, as the cost of construction 
could not be levied in that manner, 
in view of the provision of §§ 7454 
and 7458, when a special assessment 
was not authorized by vote of the 
electors of district. Beecher  v. 
Peshastin Sirr-.sDist 1234 ]P.1945 . 133 
Wash. 561. 


30. Beecher v. Peshastin Irr. Dist., 
234 P. 4, 133 Wash. 561. 


31. Imperial Land Co. v. Imperial 
Irr. Dist., 147 P. 5938, 26 Cal.App. 529. 


[a] No duty to make assessment. 
—Under St. (1887) p 254, as amended 
by St. (1911) p 1111, providing that 
the board of directors of an irrigation 
district may levy a special assess- 
ment, not exceeding two per cent of 
the taxable value of the property, 
without a vote of the district, but 
that, if fifteen per cent of the voters 
shall petition for an election relative 
to such an assessment, the assess- 
ment shall not be levied without the 
election, the board of directors can- 
not be compelled by mandamus to call 
an election, although a proper petition 
has. been filed. since the act does not 
impose that duty on them, but only 
prevents the levying of the assess- 
ment without such election, and Code 
Civ. Proc. § 1085 provides that man- 
damus can only issue to compel the 
performance of an act which the law 
specially enjoins as a duty resulting 
from an office, trust, or station. Im- 
perial Land Co. v. Imperial Irr. Dist., 
147 P. 598, 26 Cal. App. 529. 

32. See statutory provisions. 

33. Creager v. Hidalgo County Wa- 
ter Improvement Dist. No. 4, (Tex. 
Commn.App.) 283 S.W. 151 [rev (Civ. 
App.) 271 S.W. 278]. 


34. Creager v. Hidalgo County Wa- 
ter Improvement Dist. No. 4, supra. 


[a] “The Legislature unlike the 
fabled king who commanded his serv- 
ant to sweep back the sea without so 
much as supplying him with a broom, 
has expressly supplied a means of 
meeting the very expenses involved in 
this litigation. Article 5107-68 pro- 


tenance of any district organized un- 
der the provisions of this act shall be 
paid out of the construction and 
maintenance fund of such district, 
which fund shall consist of all mon- 
eys received by said district from the 
sale of the bonds of such district, or 
as hereinafter provided = \- @bexe 
Creager v. Hidalgo County Water Im- 
provement Dist. No. 4, (Tex.Commn. 
ADD.) 283.0'S.Wieye Lol,y A b2ssireya ((Guwve 
App.) 271 S.W. 278]. 

35. Sperry v. Elephant Butte Irr. 
Dist. of New Mexico, 270 P. 889, 33 
N.M. 482. 


[a] Tllustration.—‘The directors 
of an irrigation district organized un- 
der Laws 1919, c. 20, as amended by 
Laws 1921, c. 39, having a contract 
for operation and maintenance of the 
irrigation and drainage systems by 
the Reclamation Service and for pay- 
ment by the district of the cost there- 
of annually, at a date to be fixed by 
the Secretary of the Interior, may in- 
clude in its estimates and the result- 
ing tax levy the cost of such operation 
and maintenance for the ensuing 
year, though for several years the 
Secretary has not demanded payment 
until the year following, and this, 
particularly, where the directors were 
of opinion that, in order to secure an 
extension of time for payment of con- 
struction costs, for which negotia- 
tions were pending, current payment 
of operation and maintenance costs 
would be required.” Sperry v. Ble- 
phant Butte Irr. Dist. of New Mexico, 
270 P. 889, 33 N.M. 482. 


5 rane Necessity of election see supra 
38 
37. Colburn v. Wilson, 132 P. 579, 


24 Idaho 94. 

38. Colburn v. Wilson, supra. 

39. Nampa & Meridian Irr. Dist. 
v. Bond, 288 F. 569 [aff 288 BF. 541 
(aff 45 S.Ct. 383, 268 U.S. 50, 69 L.Ed. 
843) ]. 

40. Nampa & Meridian Irr. Dist. v. 
Bond, supra; Colburn yv. Wilson, 132 
P. 579, 581, 24 Idaho 94. 

41. Roberts v. Richland Irr. Dist., 
13 P.(2d) 437, 439, 169 Wash. 156 [aft 
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Contiguous lots owned by one person and used to- 
gether, and on which there is a building covering a 
part of each lot, are properly assessed together as 
one pareel,*? 


Plan and estimate. Apportionment of irrigation 
taxes or assessments should be based upon the plan 
and estimates finally adopted.*? 


What law governs. The law in force when an as- 
sessment was levied ordinarily governs as to the 
method of levying taxes for the payment of irrigation 
district bonds.*4 


[§ 941] (b) Resolution or Motion. Where the 
governing statute does not expressly require that 
the levying of an assessment be by, or in the form of, 
a resolution, an assessment is not invalid because the 
board did not previously pass a resolution authoriz- 
ing it,*® and it is immaterial whether the board pro- 
ceeded by resolution or by mere motion, so long as 
the levying of the assessment constituted the action 
of the board#® and was duly preserved in its ree- 
ords as required by statute.47 


[§ 942] (c) Credit for Outstanding Water Rights. 
Under statutes requiring that any lands in an irri- 
gation district shall be given “equitable credit” for 
any partial or full water rights they may already 
have,*® an assessment made without giving such 
credit is erroneous,*® although landowners who have 
previously conveyed their water rights to the dis- 
triet without any provision or limitation are not en- 
titled to credit.°° 


5seS-Ct, 519,289) US; T1. 7 \ Ed: 


42. Cooper v. Miller, 45 P. 325, 113] (0) 


Cal. 
43. Reclamation Dist. No. 108 v. 
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having a full or partial water right 
ilk shall receive an equitable credit there- 
for, does not authorize a ‘district, to 
a private 
transferred its system, and to which 


Where irrigation district has bought system of 
existing irrigation company, subject to the outstand- 
ing contracts of the latter, the district may not as- 
sess lands of one having a contractual water right 
from such company and receiving no benefit, in addi- 
tion to that guaranteed by such contract, in a sum 
in excess of that which the holder of the water right 
agreed to pay such company as water rental*®? until 
the distriet either purchases or condemns his water 
rights under his contract,®? but may assess him a 
sum not in excess of such agreed water rental,®® al- 


- though if the holder of the water rights receives some 


benefit in addition to that conferred by the water 
right, his land is subject to assessment;°* and, where 
the board of directors has determined that such own- 
er’s land was benefited, and where he or his predeces- 
sor in interest has failed to raise timely objection, 
he may not thereafter attack the validity of the as- 
sessment in a collateral proceeding,°® it being conelu- 
sively presumed that he did receive a distinct benefit 
sufficient to support an assessment in excess of the 
agreed water rental.°°® 


[§ 943] (d) Methods of Apportionment—aa. In 
General. If the fact of benefit to all lands suffi- 
ciently appears,°’ tke method of apportionment of 
irrigation taxes and assessments rests in the disere- 
tion of the legislature.°* State laws control with 
respect to assessment of land according to benefits, 
although the land in the irrigation district is also 
included in a federal reclamation project.°® 


[§ 944] bb. According to Benefits—(aa) In Gen- 


ought, in justice, to be assessed for a 
greater Sum than the benefits received 
by it; yet it is plain that the fact of 
the amount of benefits is not suscepti- 
ble of that accurate determination 


corporation had 


are 


~ 
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Ash, 208 P. 394, 58 Cal.App. 238. 

44. State v. Columbia Irr. Dist. of 
Stevens County, 208 P. 27, 121 Wash. 
79. 

45. Corson vy. Crocker, 161 P. 287, 
31 Cal.App. 626. : 


46. Corson v. Crocker, supra. 
47. Corson v. Crocker, supra. 


[a] Tlustration.—Where defend- 
ant, in a suit brought against him to 
quiet plaintiff's title under a tax deed, 
contended that plaintiff's title was de- 
fective because it did not appear that 
the board of directors of the irriga- 
tion district had, in proper form, and 
previous to the levying of the assess- 
ment, passed a resolution authorizing 
such assessment, in denying defend- 
ant’s contention, it was held that, un- 
der St. (1897) p 254, authorizing the 
organization of an irrigation district, 
whether the act of the board of direc- 
tors of the district in levying an as- 
sessment is done by mere motion or 
in the form of a resolution, is imma- 
terial so long as §§ 34 and 39, requir- 
ing the keeping of records, are com- 
plied with. Corson v. Crocker, 161 P, 
287, 31 Cal.App. 626. 


48. See statutory provisions. 


49. Beecher v. Peshastin Irr. Dist., 
234 P. 4, 1338 Wash. 561. 


50. Laycock v. Lake Chelan Recla- 
mation Dist., 214 P. 1054, 124 Wash. 
544. 

{a] Tllustration. _ Remington 
Comp. St. § 7436, requiring irrigation 
district assessments to be made in 
proportion to the benefits accruing to 
the land, and providing that lands 


the stockholders of the corporation 
had transferred their stock, without 
limitation, representing their right to 
take water from the system, to levy 
an assessment on all lands of the dis- 
trict in the amount fixed by the board 
as the value of the rights transferred 
to the district, and credit the land- 
owners transferring stock with their 
proportion of that assessment, there- 
by collecting it only from landowners 
of the district who had not previously 
owned stock. Laycock v. Lake Chelan 
Reclamation Dist., 214 P. 1054, 124 
Wash. 544, 


51. Knowles v. New Sweden Irr. 
Dist., 101 P. 81, 86, 16 Idaho 217 [reh 
gr on other grounds 101 P. 87, 16 
Idaho 235]. 

52. Knowles vy. New Sweden frr. 
Dist., supra. 

53. Knowles v. New Sweden Irr. 
Dist., supra. f 

54 Knowles v. New Sweden Irr. 
Dist., 101 P. 87, 89, 16 Idaho 235 [gr 
reh 101 P. 81, 16 Idaho 217]. 


55. Knowles v. New Sweden Irr. 
Dist., supra. : 


56. Knowles v. New Sweden Irr. 
Dist., Supra. 


57. Necessity of benefit see supra 
§ 932. 

58. Fallbrook Irr. Dist. v. Bradley, 
17 S.Ct. 56, 59, 164 U.S. 112, 41 L.Ea. 
369; Judith Basin Land Co. v. Fergus 
County, Mont., 50 F.(2d) 792. 


“Assume that the only theory of 
these assessments for local improve- 
ments upon which they can stand is 
that they are imposed on account of 
the benefits received, and that no land 


which appertains to a demonstration 
in geometry. Some means of arriv- 
ing at this amount must be used, and 
the same method may be more or less 
accurate in different cases involving 
different facts. Some choice is to be 
made, and, where the fact of some 
benefit accruing to all the lands has 
been legally found, can it be that the 
adoption of an ad valorem method of 
assessing the lands is to be held a 
violation of the federal constitution ?. 
It seems to us clearly not. It is one 
of those matters of detail in arriving 
at the proper and fair amount and 
proportion of the tax that is to be 
levied on the land with regard to the 
benefits it has received, which is open 
to the discretion of the state legisla- 
ture, and with which this court ought 
to have nothing-to do. The way of 
arriving at the amount may be in 
some instances inequitable and un- 
equal, but that is far from rising to 
the level of a constitutional problem, 
and far from a case of taking prop- 
erty without the due process of law.” 


‘| Fallbrook Irr. Dist. v. Bradley, supra. 


59. Nampa & Meridian Irr. Dist. v. 
Petrie, 153 P. 425, 28 Idaho 227 [error 
dism 39 S.Ct. 25, 248 U.S. 154, 63 L. 
Ed. 178]. 


[a] Congress cannot classify or 
control assessment of benefits to 
lands within an irrigation district or- 
ganized under the irrigation district 
law, although such lands be also em- 
braced within a federal reclamation 
project. Nampa & Meridian Irr. Dist. 
v. Petrie, 153 P. 425, 28 Idaho 227 [er- 
ror dism 39 S.Ct. 25, 248 U.S. 154,63 
L.Ed. 178]. 


[b] Applications of rule—(1) An 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 944-945] 


eral. Where the irrigation statute in terms provides 
for apportionment according to benefits, such provi- 


sion is mandatory,®° and an assessment made on any 


other basis is invalid,®! although it is sufficient if 
the apportionment is substantially in accordance 
with benefits.°? It has been held that the directors 
of a district may properly levy assessment for main- 
tenance and operation not according to the original 
benefits, but according to the benefit received from 
maintenance and operation during each year.® 
Where examination of the statute shows that a con- 
tention that it authorizes assessment in excess of 
benefits,°* or that it exempts benefited lands,** is 
unfounded, the statute will, of course, be held valid 
so far as such contention is concerned. 


[§ 945] (bb) Factors for Consideration in Meas- 
uring Benefits. Broadly speaking, the word “bene- 
fits,’ as used)in a statutory provision requiring as- 
sessments to be proportionate to benefits received, 
will be construed as meaning such benefits as pro- 
mote the prosperity of the district and add to prop- 
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erty values.°® Generally speaking, the theory of as- 
sessment for benefits is that the landowner has re- 
ceived by reason of the irrigation system an increase 
in the market value of his property,®? and that in- 
erease marks the extent of the benefit,°* although 
there is authority holding that the market value of 
lands within an irrigation district is not conclusive 
on the question of benefits equaling assessments,°? 
and that there may be an actual benefit without proof 
of a corresponding inerease in market value.‘® The 


- distance of the main irrigating canal from the lands 


assessed,‘! or the relative heights of lands,*? is not 
alone determinative of relative benefits. 


Amount of water. While the supply of needed 
water is one of the benefits for consideration,*® it is 
not necessarily the exclusive benefit,’* and there may 
be other benefits that acerue.™® It has been held 
than an assessment apportioned solely on the basis 
cf the amount of water furnished or made available, 
and without regard to enhancement of market value, 
is invalid.7° 


assessment of benefits with reference 
to a sale by the government to an ir- 
rigation district of - partial water 
rights and an assessment of benefits 
incident to construction of a drain- 
age system within an irrigation dis- 
trict was subject to state laws, not- 
withstanding a contract between the 
United States and the district, and to 
be finally determinable by the district 
court under Rev. Codes §§ 2400-2403. 
Nampa & Meridian Irr. Dist. v. Petrie, 
153 P. 425, 28 Idaho 227 [error dism 
39 S.Ct. 25, 248 U.S. 154, 63 L.Ed. 178]. 
(2) A contract between an irrigation 
district and the United States provid- 
ing that, to secure a full water right 
from a government project, lands 
should not be assessed to exceed 
seventy-five dollars per acre, was sub- 
ject to the state law, so that the 
charge against any land shall be final- 
ly determined by the district court 
pursuant to Rev. Codes §§ 2400-2403 
and will not be in excess of benefits. 
Nampa & Meridian Irr. Dist. v. Petrie, 
153 P. 425, 28 Idaho 227 [error dism 
39 S.Ct. 25, 248 U.S. 154, 63 L.Ed. 
178]. 

60. Laycoek v. Lake Chelan Recla- 
mation Dist., 214 P. 1054, 124 Wash. 
544. See In re Harper Irr. Dist., 216 
P. 1020, 108 Or. 598 (to the effect that, 
under L. § 7328, the formation of an 
irrigation district comprehends the 
creation of a public corporation and 
also a taxing district in which the 
taxes are assessed and levied accord- 
ing to the special benefits accruing to 
each acre of irrigable lands therein). 


61. Union Trust Co. v. Carnhope 
Ter. Dist..232' Po 84d) (342,028 4 PR. 271, 
132 Wash. 538; Laycock v. Lake 
Chelan Reclamation Dist., 214 P. 1054, 
124 Wash. 544. 


[a] Assessment on basis of what 
directors thought could be collected 
from the landowners, and not on the 
basis of benefits, is void. TLaycock v. 
Lake Chelan Reclamation Dist., 214 P. 
1054, 124 Wash. 544. 

[b] Subject to be set aside.—As- 
sessment by an irrigation district not 
in accordance with the benefits re- 
ceived is made arbitrarily and fraudu- 
lently, and can be set aside. Union 
Trust Co. v. Carnhope Irr. Dist., 232 
P. 341, 234 P. 277, 132 Wash. 538. 


62. Erickson v. Nine Mile Irr. Dist., 
190 N.W. 573, 109 Neb. 189. 

63. Brown v. Shupe, 233 P. 59, 40 
Idaho 252. 

64. In re Lovelock Irr. Dist., 273 P. 


983, 51 Nev. 215. 


65. Barber v. Galloway, 231 P. 34, 
UOSICalvek: 


[a] Ilustration.—Under the Palo 
Verde Irrigation District Act, all 
lands and improvements in the dis- 
trict are required to be assessed uni- 
formly, and the contention that the 
act is invalid because it exempts from 
taxation the property of veterans, 
churches, and public utilities, al- 
though such property is benefited by 
the improvements, is without merit 
because the exemption of veterans 
and churches contained in the general 
tax laws does not apply to assess- 
ments under the irrigation act, and 
the question as to public utilities, not 
being invoked in the case at bar, need 
not be considered. Barber v. Gallo- 
way, 231 P. 34, 195 Cal. 1. 

66. Colburn v. Wilson, 182 P. 579, 
24 Idaho 94. 


67. Union Trust Co. v. Carnhope 
Irr. Dist., 2382 P. 341, 342.1345) 234 P. 
277, 182 Wash. 5388. 


“Tt is to be borne in mind that this 
is not a charge upon the property 
owners for the actual water received, 
but merely for the expense connected 
with the creation and operation of the 
district. Volumes have been written 
upon the question of benefits, and a 
multiplicity of theories have been ad- 
vanced by different courts and text- 
writers as to the basis upon which 
the benefits should be determined, 
but the sound rule and the one which 
it would seem all the authorities are 
coming to is that these benefits are 
to be determined, as we have already 
indicated, by the increase of the mar- 
ket value of the property affected. It 
may be that the increase in the mar- 
ket value may be coincident in certain 
eases with the value of the property, 
or according to its superficial area, 
or according to its frontage or any 
other measure, but these are mere 
coincidences, and do not furnish the 
proper basis for the assessment.” 
Union Trust Co. v. Carnhope Irr. 
Dist., supra. 


68. Union Trust Co. v. Carnhope 
Irr. Dist., supra. 


69. In re Goshen Irr. Dist., 293 P. 
373, 42 Wyo. 229. 


{a] Mlustration.—Where appellant 
contended that the assessments com- 
plained of were substantially in ex- 
cess of the actual benefits, and the 
finding of the trial judge on the issue 
was made on evidence, and the prin- 


cipal ground for continuing to press 
the contention in the upper court was 
that it was shown without dispute 
that the market value of the lands 
had not been increased by an amount 
equal to the assessments, the court 
said: “But this evidence as to the 
market value of the lands was not at 
all conclusive. Evidence on behalf 
of the district justified the finding 
that, after water was made available 
for irrigation of the lands, their mar- 
ket value, subject to the assessed 
charges, was substantially more than 
their value as arid lands. Often, the 
benefit contemplated by the statute 
does not result in an immediate in- 
crease in the value of the land, and in 
many cases of actual benefit it is not 
possible to prove a corresponding in- 
erease in -market value.” In re 
Goshen Irr. Dist., 293 P. 3738, 42 Wyo. 
229, 251. 
70. In re Goshen Irr. Dist., supra. 


71. Hershey v. Reclamation Dist 
No. 108, 254 P. 542, 200 Cal. 550. 


72. Hershey v. Reclamation Dist 
No. 108, supra. 

[a] As abstract proposition lands 
of high elevation may be benefited tc 
a greater degree by irrigation than 
low lands. Hershey v. Reclamation 
Dist. No. 108, 254 PB. 542, 200 Cal. 550. 

73. Brown v. Shupe, 233 P. 59, 40 
Idaho 252; Colburn v. Wilson, 132 P. 
579, 24 Idaho 94. 


74 Brown v. Shupe, 233 P. 59, 40 
Idaho 252. 


75. Brown v. Shupe, supra. 


fa] Concreting of canal abutting 
upon land of an assessment payer is 
a benefit accruing distinct from the 
supply of needed water and justifies 
an assessment of sixty per cent of 
the cost of concreting upon abutting 
lands as against forty per cent upon 
other lands of the district. Brown 
v. Shupeé, 233 P. 59, 40 Idaho 252. 


76. Union Trust Co. v. Carnhope 
Irn Dist, 232r Press. S452 84 eee Tie 
132 Wash. 538. 

“The theory that the benefit is 
measured by the amount of water fur- 
nished by the district or made avail- 
able to the landowner may be one of 
the elements which go to make up 
the determination of the enhancement 
of the market value of the land, but 
is not, as the respondent claims, the 
sole element to be taken into consid- 
eration. The availability of the wa- 
ter and the expense of utilizing it 
to the same extent as it can be uti- 
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In determining enhancement in market value all 
factors bearing thereon should be considered.** 


[§ 946] (cc) Assessment of Subdivision. 
sessment may be laid against a legal subdivision so as 
to include fractional parts thereof where all parts 
are benefited equally,7® but not otherwise.’® 


Cost of improvements in a local assessment irri- 
gation district should be apportioned in some just 


mode,*® according to the benefits 
several portions of the district.** 


[§ 947] cc. Value of Property. A statute provid- 
ing for assessment on an ad valorem basis has been 
held valid,*? and, unless resulting in manifest injus- 
tice or inequality, the fact that assessments are made 
according to value will not disprove consideration 


of benefits.*? 


Whether assessments are out of proportion to val- 
ue of the land assessed should be determined as of 


the timie of assessment,** and not 


lized by other property owners are 
elements which go to the determina- 
tion of the value of the property. The 
enhancement of the market value of 
the property is the difference between 
the value of the property before and 
after the improvement is in, and takes 
the situation as it is found when 
the improvement has been made. The 
opportukity which is afforded by the 
improvement for the individual to 
use it is an element which enters in- 


to the value of the property.” Union 
Trust (Co. va Carnhope irr: Dist, 
supra. 

[a] Subject to be set aside.—As- 


sessment of benefits by irrigation dis- 
trict under Remington Comp. St. § 
7436, measured by the amount of wa- 
ter furnished by the district, or made 
available to the landowner, and not 
by the increase in the market value of 
property as a result of the improve- 
ment, was made arbitrarily and 
fraudulently, and will be set aside. 
Union Trust Co. v. Carnhope_ Irr. 
Dist., 232 B. 341, 234 P. 277, 132 Wash. 
538. 


77. Union Trust Co. v. Carnhope 
inne Dist.) supra. 

[a] Particular factors enumerated. 
—The enhancement of market value 
from irrigation in assessment of 
benefits will be determined by con- 
sidering the market value of the prop- 
erty before and after the improve- 
ment, the nature of the soil, the topog- 
raphy of the property itself, the use 
of the improvement, and its prox- 
imity and availability, its area, front- 
age, and all the various elements 
which go to determine ‘tthe market 
value of a piece of property. Union 
Trust Co. v. Carnhope Irr. Dist., 232 
P. 341, 234 P. 277, 132 Wash. 538. 

78. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., 102 P. 904, 16 Idaho 
578. 

79. Oregon Short Line R. Co, v. 
Pioneer Irr. Dist., supra. 


80. Norris v. Montezuma Valley 
irra Diste. 245) bn 309),, 6.0) CsCvAc Vag 
[rev 240 F. 825, and cert den 39 S.Ct. 
10, 248 U.S. 569, 68 L.Ed. 425]. 


81. Norris v. Montezuma Valley 
Irr. Dist., supra. 

82. Fallbrook Irr. Dist. v. Bradley, 
IS Ctr po mo4 Wo. wl2 4I0 Teds) 369% 

[a] For example, an ad valorem 
assessment of Jand benefited instead 
of an assessment in proportion to the 
actual benefits conferred by the im- 
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received by the 


[$§ 945-949 


ments have become delinquent.*5 


[§ 948] dd. Area and Frontage. 
viding for assessment according to area,*® as on the 
basis of the irrigable acre,*’ or on the basis of the 
proportion of irrigable land in each tract of a stated 
acreage to the total irrigable area in the district,** 
are valid. While it has been said that if the legis- 
lature prescribes an assessment in proportion to ben- 
efits it is not within the power of the assessing body 
to assess according to area®® or frontage,°®°® other au- 


Statutes pro- 


thority is to the effect that, in the absence of mani- 


er.°? 


after the assess- 


provement, to pay the cost of con- 
structing the works, does not deprive 
the persons assessed of property 
without due process of law. Fall- 
brook Irr. Dist. v. Bradley, 17 S.Ct. 
456, 164 U.S. 112, 41 L.Ed. 369. 


83. In:re Goshen Irr. Dist., 293 P: 
Bla, 42 Weyl 1229. 

84. Judith Basin Land Co. v. Fer- 
gus County, Mont., 50 F.(2d) 792 [foll 
Welch v. Fergus County, 50 F.(2d) 
COM 

85. Welch v. Fergus County, supra; 
Judith Basin Land Co. v. Fergus 
County, Mont., 50 F.(2d) 792, 794. 


S6. Davy v. McNeill, 240 P. 482, 
Bui INE IVI mls 

87. Northwestern Improvement Co. 
Va John: Day, Inn Dist. 2se rn 294, 
296; In re Goshen Irr. Dist., 293 P. 
373, 42 Wyo. 229. 


“Tt does not appear in this case 
that the method of assessment adopt- 
ed by 'the Legislature is such an abuse 
of power as to render the law void. 
It is not claimed that the plaintiff's 
lands will not be benefited by the im- 
provement, but its position is that the 
assessment of them according ‘to ir- 
rigable acres is an arbitrary exaction 
and not according to benefits. As- 
suming that no land should be as- 
sessed in a greater sum than the 
benefit received by it, the amount of 
such benefit is not susceptible of ac- 
curate determination. Some means 
of arriving at it must be used, and 
the Legislature saw fit to adopt the 
irrigable acre aS a basis for the ap- 
portionment, and I do not think that 
it can be held that its action is so 
arbitrary, or iS Such an invasion of 
the rights of property, as to consti- 
tute a taking in violation of the fed- 
eral Constitution. It is a mere matter 
of detail, in arriving at the proper and 
fair amount and proportion of the tax 
to be levied on the land with regard to 
benefits. That was a question within 
the discretion of the Legislature, and 
with its determination ‘the courts 
ought not to interfere.’”’ Northwest- 
ern Improvement Co. vy. John Day Irr. 
Dist., supra. 


[a] Inequality not shown. — The 
assessment of benefits by a state ir- 
rigation district in the proportion of 
each irrigable acre to the total cost of 
the project was not unjust or in- 
equitable. In re Goshen Irr. Dist., 
293 P. 3738, 42 Wyo. 229. 


88. Walden v. Bitter Root Irr. 


fest injustice or inequality, an assessment does not 
show failure to consider benefits because it is made 
according to area®! or frontage.°” 

Change from acre to lot as basis of assessments 
for maintenance and operation has been held prop- 


[§ 949] (4) Determination of Benefits. Subject 
to the taxpayer’s right to a judicial review,®* the di- 
rectors of an irrigation district are empowered to de- 


Dist., 217 P. 646, 68 Mont. 281; 
v. Edwards, 269 P. - 138, 
NalBs 


[a] Basis of apportionment not un- 
reasonable.—Rev. Codes (1921) § 7235, 
as amended by L. (1923) ec 157 § 19, 
imposing against each forty-acre 
tract or fraction thereof, of lands in 
an irrigation district, an assessment 
equivalent to that proportion of the 
annual administrative expense which 
the irrigable area of such tract bears 
to the total area of all the irrigable 
lands in the district and making such 
assessment a lien upon the entire 
tract of which the irrigable area 
forms a part, did not provide an un- 
reasonable or arbitrary basis of ap- 
portionment of assessments. Walden 
Vi, Bitter: Root irr: Dist. 210 Ps 646" 
68 Mont. 281. 


89. Union Trust Co. v. Carnhope 
Err wDists, 62/32 Pi eg 4d 23 4 ee ateme ere 
Wash. 538. 


90. Union Trust Co. v. Carnhope 
Irr. Dist., supra. 


91. Madsen v. Bonneville Irr. Dist., 
239 P. 781, 65 Utah 571; In re Goshen 
Irr., Dist., 298 BP..3735 42 Wiyo.s2298 


[a] In adjusting rights ef parties 
to excessive irrigation assessment, 
where no objection is made to the al- 
lotment of water per acre, it must be 
held that it was for the amount of 
water necessary for the land, which 
is benefited to the extent of cost of 
such allotment. Madsen v. Bonne- 
yeie irr. Dist.,239) Pevsiy" 6be weds 


92. In re Goshen Irr. Dist., 293 P. 
373, 42 Wyo. 229. 


93. Lundy v. Pioneer Irr. Dist., 
(Idaho) 19 P.(2d) 624. 


[a] Actual benefits considered.— 
Where a landowner contended that 
the board was not authorized to 
change the method of assessment for 
maintenance and operation from an 
acreage basis to a lot basis, in deny- 
ing the contention the court said: 
“As the statute in effect at that time 
(C. S. § 4384) specifically required 
the assessment to be based on bene- 
fits by reason of operation and main- 
tenance, it can make no difference 
which basis is adopted, whether ac- 
cording to acreage or lots, so long as 
the assessment is based on actual 
benefits.” Lundy vy. Pioneer Irr. Dist., 
(Idaho) 19 P.(2d) 624, 626. 


94 See infra §§ 963-970. 


Hatch 
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§§ 949-951] 


termine the benefits received by particular proper- 
ty,°°> and their determination as to the fact of bene- 
fit is not subject to collateral attack.°® In other 
words, the question of benefits is one of fact to be 
determined in the first place by district officials,®7 
and finally by the trial court.°® It will be conelu- 
sively presumed from a due adjudication of the or- 
ganization of an irrigation district that the total ben- 
efits to lands therein were then finally adjudicated.°®® 
From a finding that all lands within an irrigation dis- 
trict can be irrigated and made productive by appli- 
eation of the water that will be obtained from a sys- 
tem built with the proceeds of irrigation bonds, it 
will be assumed that the lands will be benefited at 
least to the extent of the assessment.! 


[§ 950] (5) Rate and Amount of Assessment?— 
(a) In General. Within statutory limitations’ the 
amount of a levy or assessment to be made for irri- 
gation rests in the discretion of the district’s board 
of directors. As to the annual assessment, the di- 
rectors cannot lawfully levy a sum in excess of what 
is required for the specified purposes;° but they have 
a reasonable discretion in determining the amount 
required, and will not be interfered with by the 
courts unless this discretion is shown to have been 
abused, and even then the courts will not undertake 
to decide what amount should be raised. Where the 
benefits are the same the rate should be the same,’ 
but where they differ a flat rate is not justified.® 


Irrigation district’s exercise of its statutory pow- 
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er to issue bonds imposes upon the district the obli- 
gation to levy a tax sufficient to pay such bonds as 
they fall due,® unless the constitution or statutes of 
the state forbid.1° But where uncollected taxes are 
sufficient to pay district bonds it has been held that 
the irrigation district may not be compelled to levy 
taxes for the full amount of matured bonds,'* and it 
has been held that a bondholder compelling a levy by 
an irrigation district which does not produce suffi- 
cient cash is not entitled to enforce another levy 
where the levy did produce sale of lands of delin- 
quent taxpayers sufficient to satisfy claims.” 


Cash turned over to irrigation district for improve- 
ment of a river may not be deemed a source of reve- 
nue in preparing an item of the budget for current 
and miscellaneous expenses.** 


[§ 951] (b) Constitutional or Statutory Limita- 
tions on Amount. Statutes empowering the directors 
of an irrigation district to levy as an annual assess- 
ment for payment of principal and interest on dis- 
trict bonds only such amount as, in the judgment 
of a commission, it will be possible for the landown- 
ers of the district to pay!* have been construed as 
applying only to such districts as have been declar- 
ed insolvent,!® and as inapplicable to bonds issued 
under a different statutory provision.‘® Under stat- 
utes limiting the amount of indebtedness that an 
irrigation district may ineur for preliminary ex- 
penses,1* the mere issuance of warrants for pay- 
ment of illegal claims does not invalidate proceed- 


98. Brown v. Shupe, 233 P. 59, 63, 
40 Idaho 252; Oregon Short Line R. 
Co. v. Pioneer Irrigation District, 102 
P. 904, 908, 16 Idaho 578; Knowles v. 
New Sweden Irr. Dist., 101 P. 81, 16 
Idaho 217, 235; State v. McClain, 298 
de O13) 1364 Or, aos mi quot. Cy els 
Stevens v. Melville, 175 P. 602, 52 
Utah 524. 

“The question of benefits . 
to the lands using water and the lands 
not requiring water is one merely of 
degree, and the extent of the benefits 
assessed to the lands of the district is 
a matter committed to the jurisdic- 
tion of the board of directors of such 
district.’”” Oregon Short Line R. Co. 
v. Pioneer Irrigation District, supra 
[quot Brown v. Shupe, supra]. 

[a] Under general grant of power. 
—Under a statute providing for the 
assessment of lands for irrigation 
and providing that the board of an 
irrigation district “shall generally 
perform all such acts and have all 
such powers as shall be necessary 
fully to carry out the purposes of this 
act,” the: board has power to deter- 
mine and assess the benefits to the 
jands of the several landowners with- 
in the irrigation district, as against 
the contention that the act confers 
such power on no one. Stevens v. 
Melville, 175 P. 602, 52 Utah 524. 


[b] Benefits held properly ascer- 
tained, assessed, and apportioned by 
the directors of the irrigation dis- 
trict. Stevens v. Melville, 175 P. 602, 
52 Utah 524. 


Review by board generally see infra 
§§ 961, 962. 


96. Knowles v. New Sweden Irr. 
Dist.; 120i. P. 81, 16 Idaho: 217, 235. 


[a] Conclusively presumed correct. 
—While any one who is dissatisfied 
may have the action of the directors 
reviewed, in collateral proceedings 
benefits assessed are conclusively pre- 
sumed to be received and the assess- 
ment cannot be attacked. Knowles 


v. New Sweden Irr. 
Idaho 217, 235. 


97. Browning vy. Reclamation Dist. 
Nov 108, 254) 3Pia bbi9 200) Cali 7799: 
Hershey v. Reclamation Dist. No. 108, 
254 P. 542, 200 Cal. 550. 


98. Browning v. Reclamation Dist. 
Nos 03>— 254. Po 5514200 ial 799" 
Hershey v. Reclamation Dist. No. 108, 
254 P. 542, 200 Cal. 550. 


99° Roberts v. Richland irr. ‘Dist. 
13 P.(2d) 437, 169 Wash. 156 [aff 53 
SCE p10) 289 es amis. de 0s sae 
State v. Hartung, 274. P. 181, 150 
Wash. 590. 


1. Stevens v. Delite: TS) E602, 
52 Utah 524. 


2. Cross references: 


Apportionment according to benefits 
see supra §§ 944-946. 


Assessment in excess of benefits see 
supra § 932. 


Statement of amount in assessment 
roll see infra § 954. 


3. See statutory provisions. 


4. Escondido High School Dist. of 
San Diego County vy. Escondido 
Seminary of University of Southern 
California, 62 P. 401, 130 Cal. 128. 


[a] Dlustration.—Under St. (1887) 
p 38 § 22, providing that the board 
of directors of an irrigation district 
shall levy an assessment sufficient to 
raise the annual interest on outstand- 
ing bonds, the phrase ‘sufficient to 
raise’ authorizing the board of di- 
rectors to exercise a reasonable dis- 
cretion in determining the amount to 
be raised, and a collection of three 
hundred thirty-five dollars and seven 
cents in excess of fifteen thousand 
dollars required does not amount to 
an abuse of such discretion. HKs- 
eondido High School Dist. of San 
Diego County v. Escondido Seminary 
of University of Southern California, 
624 Ole P80 Cali it28. 


5. Quint v. Hoffman, 


Dist, 401 Bi si Ale 


37 P..514, 777, 


103 Cal. 506. 


6 Boskowitz v. Thompson, 78 P. 
290, 144 Cal. 724; Escondido High 
School Dist. of San Diego County v. 
Escondido Seminary of University of 
Southern California, 62 P. 401, 130 
Cal 12/8: 


7 Nampa & Meridian Irr. Dist. v. 
Petrie, 223 P. 531, 37 Idaho, .45; Col 
eae v. Wilson, 132 P. 579, 24 Idaho 


8. Nampa & Meridian Irr. Dist. v. 
Petrie, 223) P. 531,°37 Idaho 45. 


9. Norris v. Montezuma Valley Irr. 
Dist., 248 F. 369, 160 C.C.A. 379 [rev 
240 FE. 825, and cert den 39 S.Ct. 10, 
248 U.S. 569, 63 L.Ed. 425]. 


10. Norris v. Montezuma Valley 
Irr. Dist., supra. 
il.) Board. of  Com’rs of. Adams 


Rue v. Heath, 246 P. 794, 79 Colo. 
[a] Mandamus will not lie.—Coun- 
ty commissioners and irrigation dis- 
trict directors cannot be compelled 
by mandamus to levy taxes for the 
full amount of matured bonds, where 
uncollected taxes are sufficient to pay 
district bonds held by petitioner. 
Board of Com’rs of Adams County v. 
Heath, 246 P. 794, 79 Colo. 429. 

[b] Whether bonds were purchased 
or received on deposit, enabling ir- 
rigation district to make smaller tax 
levy, was immaterial in proceedings 
to compel levy. Board of Com’rs of 
Adams County v. Heath, 246 P. 794, 
19 Colo. 429. 


12. Thomas v. Henrylyn Irr. Dist., 
247 P. 1059, 79 Colo. 636. 


13. Sperry v. Elephant Butte Irr. 
Gist oe New Mexico, 270 P. 889, 33 N 


14. See statutory provisions. 


15. Mulcahy v. Baldwin, 15 P.(2d) 
738, 216 Cal. 517. 


16. Mulcahy v. Baldwin, supra. 
17. See statutory provisions. 
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ings instituted for the tax levy,!® and the tax levy 
made after issuance of such illegal warrants is valid 
and binding.!® 


Constitutional restrictions on rate or amount of 
revenue to be raised by general taxation for the 
support of the government are not applicable to 
urigation district assessments.?° 


[§ 952] (c) Computation and HEstimate.?1 The 
law in force at the time of final determination gov- 
erns computation as to annual assessments.?? Stat- 
utes requiring the board of directors of irrigation dis- 
tricts, at the time of making the annual levy, to es- 
timate the amount of assessments to be made against 
lands owned by the district, including local improve- 
ment assessments, and to levy an amount sufficient 
to pay said assessments, are valid?* and manda- 
tory.2* Under a statute permitting but not requir- 
ing the directors of an irrigation district to make 
their estimate of the amount of tax necessary with 
the advice of a competent engineer, an estimate made 


WATERS 


[§§ 951-953 


valid.?5 


[§ 953] (d) Assessing Amount Sufficient To Cover 
Delinquencies of Others. The courts have upheld 
the validity of statutes authorizing assessment of 
the property of paying landholders in amounts suffi- 
cient to cover anticipated deficiencies arising by 
reason of nonpayment of assessments on the property 
of others,?® and a reassessment to cover past de- 
linquencies does not violate requirements of uni- 
formity.27 Where the statute so permits, an irri- 
gation district may levy assessments to meet de- 
ficiencies,** and the annual assessment should be 
large enough to take care of actual and contemplat- 
ed delinquencies in prior assessments;*® nor may 
landowners question the validity of assessments to 
cover deficiencies on the theory that they have al- 
ready paid assessments equaling the amount of their 
benefits,?° nor that to make them pay for delinquen- 
cies of others would be to make them pay for benefits 
to others?! although landowners may not be as- 
sessed for delinquencies of others in excess of the 


in good faith without 


of Directors 
DIS Usya, aude kes 


18. Wilbur v. Board 
of Tia Juana River Irr. 
514, 94 Cal.App. 511. 


19. Wilbur v. Board of Directors 
of Tia Juana River Irr. Dist., supra. 


20. Northern Pac. Ry. Co. v. John 
DayieiroeDist.. 2h Pa 781.) LOGE Or: 
140; Lundberg v. Green River Irri- 
gation Dist., 119 P. 1039, 40 Utah 83. 

[a] Equality and uniformity.— 
Const. art 13 8§ 2, 3, providing that 
all property shall be taxed according 
to value, and at a uniform and equal 
rate, do not apply to special assess- 
ments, and assessments authorized 
by L. (1909) ¢ 74, as amended by L. 
(1911) c¢ 53, authorizing the creation 
of irrigation districts and the levy 
and assessment of taxes, are special 
assessments based on benefits accru- 
ing to the land assessed so that they 
do not fall within the purview of the 
above constitutional provision. Lund- 
berg v. Green River Irrigation Dist., 
119 P. 1039, 40 Utah 83. 

{b] “Six per cent limitation.”—An 
irrigation district assessment is not 
within the limitation to tax for gov- 
ernmental purposes imposed by the 
6 per cent limitation tax amendment. 
Northern Pac. Ry. Co. v. John Day 
ier eDist., 201 P. 781, 106 Or. 140: 


21. Recital in resolution as show- 
ing determination of amount see in- 
fra § 954. 


22. Noble v. Yancey, 
RO Oro56, s42, Ack. oLL 


[a] Computation by board of di- 
rectors of irrigation district as to 
money needed by the district for the 
ensuing year was governed by the 
law at the date of computation and 
final determination. Noble v. Yancey, 
ete 305, 116, .Or., 356, 42° ALR. 
1178. 


23. State. v. Hartung, 274 P. 181, 
150 Wash. 590. 


24. State v. Hartung, 
150 Wash. 590. 


25. Board of Directors of Quincy 
Valley Irr. Dist. v. Scott, 140 P. 391, 79 
Wash. 434. 


26. Cosman v. Chestnut Valley Irr. 
Dist., 238 P. 879, 74 Mont. 111, 40 A. 
L.R. 1344; In re Lovelock Irr. Dist., 
273 P. 983, 51 Nev. 215; Stevens v. 
Melville, 175 P. 602, 52 Utah 524. 
Compare Staté v. Board of Com’rs of 
Cascade County, 296 P. 1, 89 Mont. 37 


241 P. 3385, 
78. 


274 P. 181, 


the advice of an engineer is 


(holding that bonds of an irrigation 
district, being only charge against 
the lands and not genera! obligations, 
delinquent assessments after the sale 
of lands to the county and resale may 
not be included in future assess- 
ments against other lands of the dis- 
tLICt). 

[a] Anticipated defaults.—An ir- 
rigation act is not invalid because it 
authorizes the levying of assessments 
to provide funds to meet anticipated 
defaults by landowners within the 
district. Such provisions are intend- 
ed to meet immediate necessities. 
“Ultimately a part or all of the land 
which is in default of payment will 
be sold to meet the deficiencies.” 
Stevens v. Melville, 175 BP. 602, 52 
Utah 524, 530. 


[b] “Degislature has a wide lati- 
tude in prescribing the method under 
which the taxes or assessments of 
such a corporation may be levied and 
collected, and it cannot be said that 
it has exceeded its power in provid- 
ing for the imposition of additional 
assessments sufficient in amount to 
cover the delinquencies. In the very 
nature of things delinquencies will 
occur in any scheme of taxation, and 
the power to make levies sufficient to 
meet these delinquencies is a neces- 
sary incident to the power to impose 
a tax or assessment.” Cosman v. 
Chestnut Valley Irr. Dist., 238 P. 879, 
881, 74 Mont. 111, 40 A.L.R. 1344. 


27. Norris v. Montezuma Valley 
irr. Dist., 248 "Ry 369: : 


28. Cosman v. Chestnut Valley Irr. 
Dist 233 P. 879945 Mont. id, 40 sAG 
L.R. 1344. 

29. Noble v. Yancey, 241 P. 335, 
116 Or. 356, 42 A.L.R. 1178; State v. 
Columbia Irr. Dist. of Stevens Coun- 
ty, 208 BP. 27%, 121 Wash: 79. 


[a] Assessment of all land in dis- 
trict for payment of principal and 
interest of bonds “necessarily re- 
quires the assessment of each current 
year under the statute to be suffi- 
ciently broad to take care of actual 
and contemplated delinquencies in 
prior assessments.’’ Noble v. Yan- 
eey, 1241) Pi 335; 337, Ll6vOr. 356,42 
PARI AI Rt lal asy 

30. Roberts v. Richland Irr. Dist., 
13 P.(2d) 437, 169 Wash. 156 [aff 53 
S/Cty 519), 289 7UCS. ly idm del Ossi 
State v. Hartung, 274 P. 181, 185, 150 


amount, if any, lhmited by statute.*? 


Wash. 590. 


31. Noble v. Yancey, 241 P. 335, 
116 Or. 356, 42 A.L.R. 1178; State v. 
Columbia Irr. Dist. of Stevens Coun- 
ty, 208 P. 27, 121 Wash. 79. 


[a] Each tract liable as “surety” 
for others.—‘A strong argument is 
made, the peroration of which, em- 
bracing all of the logic that can be 
mustered in that direction, reads 
thus: ‘The plaintiff in this case did 
not contract with the state of Ore- 
gon in 1916, when he was taken into 
the district that he would pay any 
part of the benefit accruing to other 
lands but only that he would pay his 
proportionate share of the total costs 
of the irrigation project.’ This argu- 
ment is based upon a false premise. 
When the plaintiff and others organ- 
ized the district, he and they bound 
themselves or their lands to pay the 
proportionate share of each of the 
total cost of the irrigation project. 
If A., an owner of land in the dis- 
trict, fails to pay his assessment, the 
proportionate share of the other land- 
owners or the cost of the project to 
them is increased temporarily. They 
pay their own cost, and nothing more 
with the chance of getting a return 
in reduced assessments when the land 
of the delinquent is sold and the de- 
linquent assessments realized. This 
is the only basis upon which a mu- 
nicipal, or a quasi municipal, corpo- 
ration can be organized. In this way 
only ean the spirit and letter of the 
law be carried into effect, as well as 
the consummation of the solemn con- 
tract of the district expressed by the 
vote of the landowners when the ob- 
ligations of the district were incur- 
red, and written into the evidence of 
a portion of such debts. Figurative- 
ly speaking, every tract of land in 
the district is, by virtue of the en- 
gagements entered into, a surety for 
the payment of the assessment on 
every other tract therein. Any other 
compact, framed under some fine- 
spun theory adopted as the basis for 
our irrigation districts, and such dis- 
tricts, must necessarily be a failure 
for want of organized effort or unison 
in operation.” Noble v. Yancey, 241 


P.335,) 83,9,0 LLG Or 356, s4e eAndemeys 
1178. 
32. Nelson v. Board of Com’rs of 


are County, 218 P. 952, 62 Utah 


For later cases, developments and changes in the law see Annotations, same title and section number. 


«v 


§§ 953-955] 


Particular statutory provisions. A statute author- 
izing the levy of “such additional amounts as may 
be necessary to meet any deficiency in the payment 
of said expenses theretofore incurred” has been con- 
strued as.referring only to prior general expenses,** 
and as not conferring upon the district power to 
levy a cumulative tax for this purpose.** Under a 


statute making it the duty of irrigation authorities. 


to fix the rate of levy necessary to meet the main- 
tenance, operating, and current expenses for the 
ensuing year, and the rate necessary to pay interest 
and principal of maturing coupons and bonds, and 
the rate necessary for any other purposes provided 
in the act, and then directing that the rate of levy 
necessary to raise the required amount of money 
on the assessed valuation of the property of the dis- 
trict shall be increased fifteen per cent to cover de- 
linquencies,*° and other statutory provisions per- 
mitting a landowner to pay his taxes with bonds 
and coupons at par,*® it has been held that there 
may be a delinquency assessment to cover delin- 
quencies as to maintenance, operating, current, and 
other expenses of the district,** but not to cover 
delinquencies as to bonds.?® 


[§ 954] (6) Assessment Rolls and Records, and 
Form and Contents of Assessment—(a) In General. 
It is sufficient if an assessment roll is made up in 
substantial compliance with governing statutory pro- 
visions.*® A statutory provision that the total val- 
uation as finally equalized by the board shall be ex- 
tended into columns and added by the secretary with- 
in a specified time does not require the assessment 
book to show that such extension and addition were 


[a] Fifteen per cent limit.—Under, County v. Heath, supra. 
L. (1919) c¢ 68, as amended by L. 39. 
(1921) ¢ 73, a tax levied against prop-| Tyr, pist., 


erty in an irrigation district to meet 
.its expenses and pay interest and 


sinking fund, is controlled by bene-| 57g. 
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Imperial Land Co. v. Imperial] 
LER PEL AG agi Cal. 
Oregon Short Line R. 
Irr. Dist., 102 P. 904, 906, 16 Idaho 


[67 C.J.] 1351 


made within the specified time.*® In the absence of 
specific statutory requirement a special assessment 
need not be separately entered and segregated on the 
assessment roll.4+ Statutes requiring an assessor to 
enter on his assessment roll the amount of special 
benefits assessed against each tract of land within 
any local improvement district situate in the irriga- 
tion district, as the same is shown on the equalized 
benefit assessment roll of said improvement district,*? 
have been construed as applicable to assessments 
for local improvement districts within an irrigation 
district*® and as inapplicable to assessments for the 
general purposes of an irrigation district as a 
whole.*# 


Recitai of amount in directors’ resolution is suffi- 
cient to show that the directors passed upon and 
determined the amount required.*® 


[§ 955] (b) Listing and Description of Property. 
A deseription of property on the assessment books 
and delinquent assessment books is sufficient if it is in 
substantial compliance with statutory requirements 
and is sufficiently clear and definite to permit ready 
identification and location of the land by means of 
the tax deed,*® and is therefore sufficient to apprise 
the owner that an assessment lien subsists upon the 
property and so enable him to discharge such lien.** 
The designation of benefits by the district board need 
not include a specific description of each particular 
tract according to ownership where the benefits ac- 
eruing to all tracts within the legal subdivision 
are the same,** although any particular tract bene- 
fited differently from the rest should be particularly 
designated.4® Failure of a district board to list 


45. Imperial Land Co. v. Imperial 
Irrse Dist. 161) P1161 73nCalm cess 

46. Corson v. Crocker, 161 P. 287, 
31 Cal.App. 626. 


{a] Listing or description held 
sufficient.—Under St. 


668; 
Co. v. Pioneer 


fits received, and the owner cannot 
be assessed for a pro rata share of 
the delinquencies of other owners in 
previous years except to extent of 
fifteen per cent, which the county 
commissioners are authorized to add 
to the levy for that purpose. Nelson 
v. Board of Com’rs of Davis County, 
218 P. 952, 62 Utah 218. 


33. Interstate Trust Co. v. Monte- 
zuma Valley Irr. Dist., 181 P. 123, 
66 Colo. 219. 


[a] Emergency expenses,—‘‘The 
meaning of the phrase: ‘such addi- 
tional amounts aS may be necessary 
to meet deficiency in the payment of 
said expenses, theretofore incurred,’ 
refers to prior general expenses. The 
act provides, the law at that time 
permitting such liabilities to be in- 
curred, for the payment of unfore- 
seen or: emergency expenses, for 
which no estimate had been made, 
levy certified or warrants issued. No 
other or different construction as to 
the purpose and ene: of this 
clause, if the constitutionality of the 
statute is to be upheld, is possible.” 
Interstate Trust Co. v. Montezuma 
Valley. irr. Dist... 8t Po 128)5125,466 
Colo. 219. 


34 Interstate Trust Co. v. Monte- 
zuma Irr. Dist., supra. 

35. See statutory provisions. 

36. See statutory provisions. 


37. Board of Com’rs of Adams 
County v. Heath, 286 P. 107, 87 Colo. 
204. 


38. Board of Com’rs of Adams 


“Tf the record show that the board 
of directors, in levying an assessment 
for maintenance and to pay the bond- 
ed indebtedness of an irrigation dis- 
trict, substantially complied with the 
statute, and the assessment roll is 
made up in substantial compliance 
with the statute, the assessment thus 
levied will be upheld if the descrip- 
tion of the property is sufficient to 
give the landowner notice that such 
property is burdened with such as- 
sessment.’’ Oregon Short Line R. Co. 
v. Pioneer Irr. Dist., supra. 


[a] Stating cash value.—Where 
the statute requires the assessment 
book’ to state the cash value of the 
realty assessed, a substantial com- 
pliance with such requirement is suf- 
ficient. Imperial Land Co. y. Imperi- 
Gieler. ebDist, slolun ra 1LG, dics boat. 
668. 


40. Imperial Land Co. v. Imperial 
frr) Dist, supra. 

[a] For example, the assessment 
book of an irrigation district need not, 
under Bridgford Act § 38, show that 
equalized values were placed in col- 
umns and added within ten days aft- 
er a meeting of directors, but such 
fact may be established by parol. 
Imperial Land Co. vy. Imperial Irr. 
Dist., #61 P. 116, 173 Cal. 668. 


41. McDonough vy. Cooper, 
153, 179 Cal. 384. 
42. See statutory provisions. 


43. Hatch v. Edwards, 269 P. 138, 
72 Utah 113. 


a4, Hateh v. Edwards, supra. 


nerGfiae let 


nt (1897) p ° 254, 
authorizing organization of irriga- 
tion districts, and § 35, where land 
in the city of Modesto sold for irri- 
gation district taxes was listed and 
described in the assessment book, as 
well as in the delinquency assessment 
book, under the heading ‘Description 
of Property,” “Modesto, Bl’k 123, lots 
1 to 5, inclusive,’ the property was 
properly listed. Corson v. Crocker, 
161 P. 287, 31 Cal.App. 626: 


47. Corson v. Crocker, supra. 


48. Oregon Short Line R. Co. v. 
Byonees Irr. Dist., 102 P. 904, 16 Idaho 


[a] Illustration.—The act of 
March 18, 1901 (L. [1901] p 194 § 2), 
requiring the board of directors to 
examine all tracts and legal subdi- 
visions within a district and appor- 
tion benefits, does not require them, 
in designating the benefits, to par- 
ticularly and _ specifically deseribe 
each tract, or fractional part of a 
legal subdivision according to the’ 
separate ownership thereof, where 
benefits accruing to all parts of such 
subdivision are the same. Oregon 
Short Line R. Co. v. Pioneer Irr. Dist., 
102 P. 904, 16 Idaho 578. 


49. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., supra. 


[a] TIllustration.—lIf, in assessing 
benefits, the board determines that 
any part or tract less than a legal 
subdivision is benefited differently 
from the remainder, then the board is 
required to designate and describe 
the benefit to such particular tract 


1352) (6% Coda) 
lands according to each separate ownership does not 
show lack of intention to assess benefits to all lands 
within a subdivision.®° 


Railroad right of way is sufficiently designated by 
reference to the legal subdivisions across which it 
runs,°! at least so far as necessary to preserve the 
deseription from collateral attack.°? 


[§ 956] (c) Certification of Assessment Roll. In 
the absence of statutory provision so requiring,”® it 
is not necessary to the validity of the assessment, 
and a subsequent sale of the land for failure to pay 
the same, that the assessment roll>* and delinquent 
list®® be certified. 


[§ 957] (7) Notice and Opportunity for Hearing. 
Where the irrigation statute itself defines the bounda- 
ries of the district and declares what properties are 
deemed to be benefited, it is not invalid because pro- 
viding for the levying of assessments without giving 
the property holders an opportunity to be heard on 
such questions.°® But when the determination of 
the benefits, if any, to lands within a proposed ir- 
rigation district, or any question involving an as- 
sessment against property for benefits, is intrusted 
to a court or board, the inquiry is judicial in char- 
acter,’* and owners are entitled to reasonable no- 


or fractional part. Oregon Short 
Line R. Co. v. Pioneer Irr. Dist., 102 
P. 904, 16 Idaho 578. 
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of irrigation districts, it was no ob-]1 vy. Sutton, 
jection to the validity of a sale of 
land for nonpayment of taxes levied 


[§§ 955-958 


tice®’ and an opportunity to be heard,°® before a 
charge against their property for such benefits be- 
comes irrevocably fixed. Where the statute pro- 
vides for a regular board of equalization affording 
taxpayers an opportunity to have their assessments 
equalized, it is not open to attack on the ground that 
there is no provision affording a taxpayer opportun- 
ity to be heard as to the apportionment of the tax 
levied.®° 


Where statute provides for general tax,®' as dis- 
tinguished from a special assessment based ulpon 
benefits, it is not necessary to provide for a hearing 
upon the benefits to be derived by the taxpayer.®” 


[§ 958] (8) Drainage Assessments of Irrigation 
District.“* Where the assessment for drainage of 
an irrigation district 1s based upon a flat rate, and 
not on actual benefits accruing to the land, it is in- 
valid,®* although where the benefits derived by drain- 
age are equal the assessments may be the same.°*® In 
the case of an assessment for construction of the 
drainage system the benefits from drainage are ordi- 
narily different, and therefore a flat rate per acre 
will generally be improper,®® although in the case 
of maintenance and operation the benefits are ordi- 


(Tex.Civ.App.) 12 S.W. 
(2d) 134, 70 AL.R. 1255 (statute 


50. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., supra. 


{a] Within legal subdivision.— 
That the board, in assessing benefits, 
fails to list the lands according to 
each separate ownership, but does 
list them according to each Jegal sub- 
division, does not show that it did 
not intend to assess benefits to all 
the lands within the legal subdivi- 
sion. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., 102 P. 904, 16 Idaho 
578. 


51. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., supra. 


[a] Substantial compliance with 
statute.—The benefits fixed by the 
board are laid against the land, and 
the. proceeding is a proceeding in 
rem, and where, in preparing a list 
of lands benefited, they designate the 
legal subdivisions across which a 
railroad right of way passes, and fix 
the rate per acre for each legal sub- 
division, there is a substantial com- 
pliance with the statute, although the 
right of way is not particularly and 
separately described. Oregon Short 
Line R. Co. v. Pigneer Irr. Dist., 102 
P. 904, 16 Idaho 578. 


52. Oregon Short Line R. Co. v. 
Pioneer Irr, Dist., supra. 


[a] Notice to railroad.—A list 
designating legal subdivisions across 
which a railroad right of way pass- 
es, and fixing the rate per acre for 
each, is notice to the company of ben- 
efits assessed against each which its 
right of way crosses, and where no 
objection is made by it because of a 
defective description or want of de- 
scription at confirmation by the dis- 
trict court, it is concluded in a col- 
Jateral attack by the judgment. Ore- 
gon Short Line R. Co. v. Pioneer Irr. 
Dist., 102 P. 904, 16 Idaho 578. 


53. See statutory provisions. 
54. Corson v. Crocker, 161 P. 287, 
31 Cal.App. 626. 


[a] MTllustration.—Under St. (1897) 
p 254, authorizing the organization 


by a district that the assessment roll 
and delinquent list were not certified 
by any person or officer of the dis- 
trict. Corson v. Crocker, 161 P. 287, 
31 Cal.App. 626. 


55. Corson yv. Crocker, 161 P.' 287, 
31 Cal.App. 626. 


56. Fallbrook Irr. Dist. v. Bradley, 


MiSs Ct. 56, 16d sho 4h ele awa 
369; Barber v. Galloway, 231 P. 34, 
195- Cal.,1; In sre Harper Irr.: Dist., 


216 P. 1020, 108 Or. 595. 


[a] Legislature presumed to have 
made proper inquiry and determined 
fact of henefit, as the mere passage 
of the act imports a finding by the 
legislature that the. proposed work 
will benefit the land within the dis- 
trict sufficiently to warrant the impo- 
sition imposed. Barber y. Galloway, 
231 P. 34, 195 Cal. 1. 

[b] Rule applied.—Since the leg- 
islature has conclusively determined 
by L. 8§ 73826, 7328, that all lands 
susceptible of irrigation from the 
system of a district will be benefited 
thereby and that the benefits shall 
be apportioned by acreage except as 
to the original cost, in which case 
lands already under irrigation shall 
be assessed only a portion of the cost 
represented by the additional water 
right necessary for them, the land- 
owners are not entitled to notice and 
an opportunity to be heard upon the 
question of benefits to their lands, 
In re Harper Irr. Dist., 216 P. 1020, 
108 Or. 595. 


57. In re Harper Irr. Dist., supra. 


58. : In re Harper Irr. Dist., supra; 
San Saba County Water Control & 
Improvement Dist. No. 1. v. Sutton, 
(Tex.Civ.App.) 12 S.W.(2d) 134, 70 A. 
L.R. 1255 (statute construed as pro- 
viding for notice). Ogburn v. Ward 
County Irr. Dist. No. 1, (Tex.Commn. 
App.) 280 S.W. 169. 


59. In re Harper Irr. Dist., 216 P. 
1020, 108 Or. 598; White v. Fahring, 
(Tex.Civ.App.) .212 Siw. 193 [error 
retused]. See San Saba County Wa- 
ter Control & Improvement Dist. No. 


construed as providing for hearing 
on benefits). 


[a] Illustration.—Acts 29th Leg. c 
122 §§ 34, 48, providing for assess- 
ments in irrigation districts organ- 
ized under the act in addition to 
bonds that may be issued, were not 
intended to authorize additional tax- 
ation within the constitutional sense 
of that term, but to authorize assess- 
ments based on property benefits, and 
are ineffectual in that they do not 
provide for any hearing for deter- 
mination of benefits accruing to prop- 
erty upon which assessments are 
made. White v. Fahring, (Tex.Civ. 
App.) 212 S.W. 193 [error refused]. 

60. Smith v. Hurlburg, 217 P. 1093, 
108 Or. 690. 


ae} See supra § 926 text and note 


62. Western Union Telegraph Co. 
v. Wichita County Water Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 19 
S.W.(2d) 186 [aff (Commn.App.) 30 
S.W.(2d) 301). \ 
_[a] Rule applied.—Statutory pro- 
visions for the taxation of all prop- 
erty by water improvement districts 
imposed, not a special assessment, 
but a general tax, for which a hear- 
ing on benefits was not required. 
Western Union Telegraph Co. v. 
Wichita County Water Improvement 
Dist. (No. 1) (Tex:Civ. App.) LOeSawe 
(2d) 186 [aff (Commn.App.) 30 S.W. 
(2a) 301]. 

63. Necessity: of benefit 
drainage see supra § 936. 


64 McLean vy. Truckee-Carson Irr. 
Dist., 245 P. 285, 49 Nev. 278. 


65. Mclean y. Truckee-Carson Irr. 
Dist., supra. 


66. Nampa & Meridian Irr. Dist. 
v. Petrie, 223 P. 531, 37 Idaho 45. 


[a] For example, an assessment 
for the construction of a drainage 
system based on a flat rate, and not 
upon actual benefits accruing to the 
land, is invalid. Nampa & Meridian 
Irr. “Dist. *v. Petrie, .223°°P:2 531 ast 
Idaho 45. : 


from 


For later cases, developments and changes in the law see Annotations, same title and section numpber. 


§§ 958-960] 


narily equal and a flat rate justified.’ 


[§ 959] g. Objections to Assessments in General— 
Where there has been a 
substantial compliance with the law, an irrigation 
district levy and assessment will not be set aside 
or its enforcement refused for slight errors or mere 
irregularities in the proceedings on which the as- 
But substantial defects af- 
fecting the jurisdiction of the proceedings will in- 
validate the assessment,®® as in the case of an at- 
tempted assessment of exempt property,’® or where 
the description of the property has been insufficient 
to permit identification,’! or where there has been 
an arbitrary and gross overvaluation of property 


(1) Grounds of Objection. 


sessment is based.®8 


by an equalization board.’ 
Publication and proof of notice. 


67. Nampa & Meridian Irr. Dist. 


v. Petrie, supra. 

68. Shoshone Irr. Dist. v. Lincoln 
Land Co., 51 F.(2d) 128; Knowles v. 
New Sweden Irr. Dist., 101 P. 81, 16 
Idaho 217, 235; Smith v. Hurlburt, 
217. P. 1098, 108 Or. 690; Northern 
Pac. R. Co. v. John Day Irr. Dist., 
211 P- 781, 106 ‘Or. 140. 

fa] Matter of phraseology.—Al- 
though, in the record of the levy of 
a water district tax, the board of 
commissioners stated they “had made 
a levy” instead of “a levy is hereby 
made,’ the levy will be sustained, 
the intent to levy the tax being clear- 
ly shown, and the difference between 
the two ways of expressing the idea 
being a mere matter of phraseology. 
Smith v. Hurlburt, 217 P. 1093, 108 
Or. 690. 

[b] Technical defects will not in- 
validate the levy, as the courts will 
sustain it whenever sufficient appears 
to make plain the intent to levy and 
such intent is warranted by law. 
Smith v.. Hurlburt, 217- Bs 1093, .108 
Or. 690. 

{c] Where proceedings were reg- 
ularly had in court of competent ju- 
risdiction, mere irregularities in the 
procedure for an irrigation district 
assessment, as with respect to giving 
notice, conduct of sale, and the like, 
were not available to defeat the as- 
sessment. Shoshone Irr. Dist. v. Lin- 
eoln Land Co., 51 F.(2d) 128. 


69. City of Fresno vy. Fresno Irr. 
Dist. 23a Pr. 742; 72 Cal, App: © 503% 
Baker v. Central Irr. Dist., 140 N.W. 
765, 93 Neb. 460; Wheat v. Ward 
County Water Improvement Dist. No. 
2, (Tex.Commn.App.) 279 S.W. 1116; 
Ogburn v. Ward County Irr. Dist. No. 
1, (Tex.Civ.App.) 267 S.W. 316; Mad- 
sen v. Bonneville Irr. Dist., 239 P. 
781, 65 Utah 571. 


70. City of Fresno v. Fresno Irr. 
DIS, 25 _ Panta wae iCall Apps (608: 


71. Baker v. Central Irr. Dist., 140 
N.W. 765, 93 Neb. 460; Madsen v. 
Bonneville Irr. Dist., 239 P. 781, 65 
Utah 571. - 

72. J. J. Wheat v. Ward County 
Water Improvement Dist. No. 2, (Tex. 
Commn.App.) 279 S.W. 1116; Ogburn 
v. Ward County Irr. Dist. No. 1, (Tex. 
Civ.App.) 267 S.W. 316. 

73. Northern Pac. R. Co. v. John 
pay irr: Dist 200 Pi 781,106 Orn 140; 


“The filing of proof of publication 


Where notice of 
the meeting of the board of equalization has been 
duly published, but it is not shown that there was 
due filing of proof of publication with the board, the 
latter defect is not jurisdictional in character,** nor 
is the assessment subject to collateral attack for 
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such defect.74 


for.*7 


sessments, estop 


with the board is not a prerequisite 
of the right of the board to act.” 
Northern Pac. R. Co. v. John Day Irr. 
Dist., supra. 

74. Northern Pac. R. Co. v. John 
Day Irr. Dist., supra. 

75. See USCA tit 43 § 524. 


76. Enterprise Irr. Dist. v. Enter- 
prise Land & Investment Co., 300 
PR. 507, 137 Or. 468 


{a] Tllustration.—A land company 
which by reason of holding land un- 
der another irrigation project was 
prohibited from using water obtain- 
ed by the irrigation district under 
contract with the United States, and 
which had not received water from 
the district, had a good defense to a 
suit by the district to foreclose de- 
linquent tax certificates for assess- 
ments. Enterprise Irr. Dist. v. En- 
terprise Land & Investment Co., 300 
P.5b07, 137 Or. 468. 


77. Klamath County v. Colonial 
Realty Co., 7 P.(2d) 976, 139, Or. 311. 
[a] It is no defense to suit to 


foreclose delinquency certificate that 
the Warren Act prohibits the furnish- 
ing to any one landowner water in 
excess of the amount sufficient to ir- 
rigate one hundred and sixty acres, 
where ‘the owner received water in 
excess of such amount. Klamath 


County v. Colonial Realty Co., 7 P. 
(2a)° 976, 139 Or. 311. 
78. In re King Hill Irr. Dist., 221 


P. 839, 37 Idaho 89: Page v. Oneida 
Irr. Dist., 141 P. 238, 26 Idaho 108; 
Ward County Irr. Dist. No. 1 v. Carr, 
(Tex.Civ.App.) 267 S.W. 315. 


[a] Valuation fixed by taxpayer.— 
A taxpayer could not complain of the 
valuation placed on his property for 
taxation for irrigation district pur- 
poses, where it was based on the val- 
uation which the taxpayer voluntariy 
placed on his property when he ren- 
dered it for taxation to the assessor 
and which he thereafter made no 
effort to have equalized by the board 
of equalization. Ward County Irr. 
Dist. No. 1 v. Carr, (Tex.Civ.App.) 267 
S.W. 315. 

[b] Grounds for estoppel not 
shown by: (1) Payment of general 
taxes, including a special assessment 
for irrigation, where a landowner did 
not know that part of the general tax 
was for such assessment, and where 
the only indication thereof was a no- 
tation on the tax bill ‘“W.D. 20.” Vin- 
cent v. Shields, 290 P. 819, 158 Wash. 
262. (2) The alleged use of water 


[§ 960] (2) Waiver and Estoppel. 
may, by acts indicating acquiescence in irrigation as- 


[67 C.J.} 1853 


Under provision of Federal Reclamation Law to 
the effect that water shall not be furnished to any 
one landowner in excess of an amount sufficient to 
irrigate a stated number of acres,‘® an assessment 
levied for an amount of water in excess of that per- 
mitted is so far invalid as to prevent foreclosure 
of a delinquency certificate in equity if defendant 
landowner did not in faet receive and use the ex- 
cess water,’® although if defendant did use the ex- 
cess water he may not escape liability to pay there- 


Landowners 


themselves from objecting thereto 


on the ground of irregularities,7® or may waive the 
right to object by failure to present their objections 
at the time and in the manner required by. law,?? 
or by affirmative conduct inconsistent with the right 
to claim invalidity of the assessments,‘® although 
the doctrine of waiver does not apply if the defect 


from an irrigation ditch, where proof 
did not show use, nor by sale of land 
with taxes excepted where such taxes 
formed no part of the consideration 
for transfer of title to the owner at- 
tacking the validity of the assess- 
ment. Wyman v. Searle, 128 N.W. 
801, 88 Neb. 26. 


79. U.S.—Welch v. Fergus Coun- 
bee 50 F.(2d) 795; Judith Basin Land 
v. Fergus County, Mont., 50 F. 
(i) 792. 
Cal.—Imperial Land Co. v. Imperial 
irr Dist. 161 P3173" Galt 660. 
Tdahoe wnay v. Pioneer. Irr. Dist., 
19 P.(2d) 624; Brown v. Shupe, 233 
P. 59, 40 Idaho 252; In re King Hill 
Lge Dist 22 ee. 839, 37 Idaho 89; 


Knowles v. New Sweden Irr. Dist., 
101 P: 81, 16, Idaho 217, 235. 
Or.—Klamath County v. Colonial 


Realty Co.,°7 P.(2d) 976, 139 Or. 311: 


Tex.—Hester & Roberts vy. Donna 
Irr. Dist., Hidalgo County No. 1, (Civ. 
App.) 239 S.W. 992 [error refused]. 


[a] Tllustrations.—(1) The own- 
ers of land in an irrigation district 
created under Gen. L. (1913) e 172 
§ 3 (Vernon Sayles Civ. St. Annot. 
(1914) art 5107—3), who did not con- 
test a bond issue, or Seek to have 
their property excluded from the dis- 
trict under §§ 17, 18, and 19 (arts 
5107—17 to 5107—19), could not at- 
tack the validity of an assessment in 
the district’s suit against them to re- 


recover judgment for delinquent taxes. 


Hester & Roberts v. Donna Irr. Dist. 
Hidalgo County, No. 1, (Tex.Civ.App.) 
239 S.W. 992 [error refused]. (2) An 
interested party aggrieved by irriga- 
tion assessments for maintenance 
and operation, levied pursuant to 
Comp. St. § 4384, but failing to pre- 
sent objections to the board of cor- 
rection, aS provided in §§ 4362, 4385, 
4386, is deemed to have waived such 
objections. Brown v. Shupe, 233 P. 
59, 40 Idaho 252. 


opp late by board see infra §§ 961, 


80. Title & Trust Co. v. Columbia 
irae Land Co., 238 P. 992, 136. Wash. 
Oe 

{a] Tender of payment.—Where 
the holders of a record title tendered 
the amounts of irrigation assessments 
for the purpose of redemption, they 
cannot, in a Suit to set aside tax deeds 
and conveyances thereunder, claim 
that the assessments were void for ir- 
regularity in notice thereof, sueh 
tender amounting to waiver of any 


1354 [67 C.J.] 


complained of was jurisdictional in character.** 


Benefit.2, Where the statutes provide that a 
landowner feeling himself aggrieved by an assess- 
ment may appeal to the board of equalization, a 
landowner failing to take such appeal may not there- 
after attack his assessment on the ground that his 
land received no benefit.** 


[§ 961] h. Review by Board—(1) In General. 
The board of correction of an irrigation district is 
analogous to the board of equalization of a county 
so far as correcting assessments is concerned,** and 
one failing to present objections to assessments to 
the board will be deemed to have waived such ob- 
jections.8® In hearing appeals froin irrigation as- 
sessments a board of correction or review acts in 
a judicial or quasi-judicial eapacity,*® and, in the 
absence of a showing that it disregarded benefits*’ 
or proof of fraud,’* or of intentional and systematic 
discrimination,®® its determination as to the method 
of assessment is final and conclusive.®® The actions 
and conclusions of a board of directors of an ir- 
rigation district, sitting as a board of equalization, 
in equalizing property values may not be reviewed by 
the courts in the absence of fraud or manifest abuse 
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Se ee 
4 


of its powers.®? 


[§ 962] (2) Proceedings. In the absence of stat- 
ute so requiring, a board of directors of an irriga- 
tion district, meeting as a board of equalization and 
vested with broad statutory powers to hear objec- 
tions and to change valuations of property as may be 
just, may proceed without filing or presentation be- 
fore it of formal complaints in writing,®? and may 
exercise its equalizing powers and functions without 
presentation of the testimony of sworn witnesses.°* 


[§ 963] i. Review by Court—(1) In General. In 
a proper case, and by timely proceedings, an aggriey- 
ed landowner may apply to the courts for relief 
against an irrigation district assessment,°®* as on pe- 
tition for confirmation.®® A landowner’s action to 
quiet title as against the lien of an irrigation dis- 


trict for an assessment is a collateral attack upon 


the validity of such assessment.°°® 


Curative statutes may preclude judicial attack on 
an assessment for irregularities other than in the 
way and at the time specified by the statute,?’ al- 
though such statutes do not preclude subsequent at- 
tack upon an assessment for violation of a landown- 
er’s constitutional rights.°® 


[§§ 960-963 | 


irregularity. Title & 
Columbia Basin Land Co., 238 P. 992, 
136 Wash. 63. 


81. City of Fresno v. Fresno Irr. 
Dist., 287 PB. 772, 72. Cal.App. 5038. 

[a] Exempt property.——A city was 
not required to attempt to have its 
lands excluded from an _ irrigation 
district, or after assessment was lev- 
ied to appear before the board of di- 
rectors of the district and object to 
the assessment in order to avoid the 
assessment, where the property was 
exempted therefrom. City of Fresno 
Vawknesno, irr Dist; 237) RP. 772, 72 
Cal.App. 503. 


82. Necessity of see supra § 932. 


8&3. Knowles v. New Sweden Irr. 
Dist. LOL: 817 16: Tdaho 21.7; 9235; 
Klamath County v. Colonial Realty 
Corea P (2a) 9765. 29 -Or. 311. 


[a] Tlustration.—A landowner 
who failed to appeal to the board of 
equalization cannot defend against 
foreclosure of delinquent water tax 
certificates on the ground that no 
benefit was received as “‘the landown- 
er may not sit idly- by, without tak- 
ing advantage of the remedies that 
the law affords him, and when the cer- 
tificates of delinquency are attempt- 
ed to be foreclosed expect to receive 
the benefit of the remedy he should 


have sought before the board of 
equalization. ‘. . . And the assess- 
ment . is prima facie evidence 


that all of the requirements of the 
law in relation thereto have been com- 
plied with. . 71 Or, Code 1930, 438— 
801.” . Klamath County v. Colonial 
Realty Co., 7 P.(2d) 976, 978, 39 Or. 
ew hie 

84. Brown vy. Shupe, 233 P. 59, 40 
Idaho 252. 

85. Brown v. Shupe, supra. 


86. Reclamation Dist. No. 108 v. 
Ash, 208 P. 394, 58 Cal.App. 238. 


[a] Wlustration.—In a hearing up- 
on a reclamation district assessment 
as reported by assessment commis- 
sioners, a board of Supervisors acts 
in a judicial or quasi-judicial capac- 
ity, since it sits for the purpose of 
hearing and determining controverted 
facts. Reclamation Dist. No. 108 v. 
Ash, 208 P. 394, 58 Cal.App. 238. 


TRUS UaC Ong Vent 


&¥%. Lundy v. Pioneer Irr. Dist., 
(Idaho) 19 P.(2d) 624. 

[a] Illustration. — Without a 
showing that the board was levying 
assessments for maintenance and op- 
eration of an irrigation district on 
a basis other than benefits received, 
the board’s refusal to change the 
method of assessment could not jus- 
tify equitable interference. . Lundy 
v. Pioneer Irr. Dist., (Idaho) 19 P. 
(2d) 624. 


Benefit to property: 
Generally see supra §§ 932-936. 
Apportionment according to see supra 
§§ 944-946. 
PAA of benefits see supra § 


88 Lundy v. Pioneer Irr. 
(Idaho) 19 P.(2d) 624. 

g9. Lundy v. Pioneer Irr. Dist., su- 
pra. 


90. Lundy v. Pioneer Irr. Dist., su- 
pra. 

Mode or method of assessment see 
supra §§ 940-948. 


91. Wores v. Imperial Irr. 
aat-P: 181,198 Cal. 609. 


[a] Ilustration.—A reduction of 
fifty per cent in the valuation of prop- 
erties within incorporated cities and 
towns and unincorporated subdivi- 
sions within the Imperial irrigation 
district, by the board of directors act- 
ing as a board of equalization, was 
not subject to review by the court un- 
der Gen. Irrigation Act §§ 387, 388, 
where complaints were made to the 
board and discussed, and no fraud 
was shown. Wores v. Imperial Irr. 
Dist., 22:7 P. 181, 193 Cal. 609. 


92. Wores v. Imperial Irr. Dist., 
227 P. 181, 193 Cal. 609. 


Dist., 


Dist., 


93. Wores v. Imperial Irr. 
22% 2. 181 bos) Cal’ 7609. 


94, Lundberg v. Green River Irr. 
Dist., 119 P. 10389, 40 Utah 83. 


[a] Tlustration.—The owner of 
land within an irrigation district cre- 


Dist., 


ated under L. (1909) c 74, as amena:-, 


ed by L. (1911) c 58, may seek re- 
dress in the courts by proper pro- 
ceeding, timely commencéd, for in- 


jury resulting from any unjust as- 
sessment, and raise issues whether 
his land is being unjustly assessed or 
burdened to maintain an irrigation 
system through which his land cannot 
be irrigated nor benefited. Lundberg 
v. Green River Irr. Dist., 119 P. 1039, 
40 Utah 83. 


95. See infra § 965. 


96. Miller & Lux v. Secara, 227 P. 
171;;'193' Cal. 755: 


$7. Imperial Land Co. v. Imperial 
irr.) Dist.7161) PP; 1413, 173) Cale 660% 


a] Character of statute.—Where 
the statutes create a particular action 


as the sole method by which a land- - 


owner may attack the validity of an 
assessment, such action to be brought 
in a court of general jurisdiction, and 
limit the time within which such ac- 
tion may be brought, and provide that 
in the absence of due and timely at- 
tack upon the validity of the assess- 
ment the proceedings upon which it 
is based shall be deemed correct, a 
landowner failing to bring such an ac- 
tion within the prescribed time may 
not thereafter maintain a suit to en- 
join sale of his property for delin- 
quent taxes on the ground of irregu- 
larities not infringing his constitu- 
tional rights. Imperial Land Co. v. 
Se iat Irrs Dist. 161 Ps 1137 aeale 


[b] Character of objection.— 
Where objections urged to an assess- 
ment by a landowner all fell within 
the character of irregularities not af- 
fecting the constitutional rights of 
the assessment payer, they were “not 
beyond the remedial power of a cura- 
tive clause or a statutory limitation 
like that contained in the Bridgford 
Act.”” Imperial Land Co. v. Imperial 
ni Dist., 164) Pii3) 114, aise 738i Gar 


98. Imperial Land Co. v. Imperial 
Irr. Dist., supra. 


“No curative act. can deprive a 
property owner of ‘the right to resist 
a pretended assessment which, if en- 
forced, would deprive him of his prop- 
erty without due process of law or 
otherwise infringe his constitutional 
rights.”’ Imperial Land Co. v. Im- 
perial Irr. Dist., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


} 
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Limitations. A statute prescribing a limitation on 
actions attacking the validity of irrigation district 
assessments is Invalid if it does not allow a reason- 
able time.®® 


[§ 964] (2) Review by Board as Affecting Right 
to Review by Court. Where the statutes make no 
provision for correction of an error, respecting as- 
sessment by a board or officers of am irrigation dis- 
trict, an aggrieved landowner may secure relief 
from the courts.2. Where the statutes prowde for 
the hearing of objections to assessments by a board 
of review or correction, and the taxpayer fails to 
make due and timely application for relief to such 
board, and where the objection is not jurisdictional 
in character, he may not thereafter secure relief 
from the courts,®? although where the objection to 
the assessment is jurisdictional in character the tax- 
payer’s failure to apply to the board will not pre- 
clude his subsequent resort to the courts. Where 
a taxpayer has obtained relief through the board, 
he may not thereafter complain as to such matters 
on appeal from a judgment denying him injunctive 
relief.® 


[§ 965] (8) Proceedings To Confirm Assessmert. 
Under some statutes provision is made for judicial 


99. Miller & Lux v. Secara, 227 P. 
LT I 98) Calot55. Vv. 


[a] Thirty-day statute of limita- 
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equalization board for relief. 
Ward County Irr. 
Commn.App.) 280 S.W. 169 [rev (Civ. 


[67 C.J.] 13855 


confirmation of the apportionment of benefits,® and 
ordinarily an apportionment of benefits duly made 
by an irrigation district board becomes final upon 
confirmation by the court.’ An assessment of bene- 
fits by the board of directors of an irrigation dis- 
trict, duly confirmed by the court, is not subject 
to eollateral attack where the board and court had 
jurisdiction ;* and in all collateral proceedings bene- 
fits assessed against land are conclusively presumed 
to have been received.® Confirmation of the ap- 
portionment of benefits is essential to the levy and 
assessment of irrigation district assessments where 
made so by statute,+® but not otherwise.'? 


Legality of prior proceedings is open to review on 
petition to confirm an irrigation assessment.!? 


[§ 966] (4) Proceedings To Cancel, Set Aside, or 
Enjoin Levy or Enforcement of Assessment—(a) 
In General. If the levy is shown to be illegal, the 
assessment or collection of the tax may be enjoin- 
ed by the courts,‘* as where an injunction is grant- 
ed against sale to collect an assessment,'* or may sue 
to have the assessment canceled and declared void,!* 
although an injunction will be denied where there 
is no adequate ground therefor.1® 


Holders of water rights entitled to equitable credit 


Ogburn 


11. Haga v. Nampa & Meridian Irr. 
(Tex. 


Dist., supra. 
[a] Assessments for maintenance 


Dist., 


tions prescribed in Irrigation District 
Act § 69, regarding actions to deter- 
mine the validity of assessments, 
when regarded merely as a statute of 
limitations, is void as not allowing a 
reasonable period of time to a prop- 
erty owner who has not received legal 
notice of a hearing before the board 
of equalization within which to com- 
mence an action, so that such statute 
cannot bar an action to quiet title as 
against the lien of an irrigation as- 
sessment, where the action is brought 
within a reasonable time. Miller & 
ux ve seeara, 227 -Po 1715) 193, Cak 
TOD: 

1. Review by board see supra §§ 
961, 962. 


2. Madsen v. Bonneville Irr. Dist., 
239 P. 781, 65 Utah 571. 
[a] Court of equity.—L. (1919) c 


68, having apparently granted no au- 
thority to officers of an irrigation dis- 
trict to correct an error in the allot- 
ment of water for three and one quar- 
ter acres to one owning only one and 
one quarter acres, resulting in an un- 
fair assessment, a court of equity has 
power to grant such relief under the 
constitution, providing that courts 
shall be open for redress of wrongs 
and enforcement of rights. Madsen 
v. Bonneville Irr. Dist., 239 P. 781, 65 
Utah 571. 

3. Lundy v. Pioneer Irr: Dist., 
(Idaho) 19 P.(2d) 624; Brown v. 
Shupe, 233 P. 59, 40 Idaho 252. 

[a] Illustration.—Property own- 
ers not presenting objections to as- 
sessments for the maintenance and 
operation of an irrigation district to 
the board of correction could not ob- 
tain equitable relief. Lundy v. Pio- 
neer Irr. Dist., (Idaho) 19 P.(2d) 624. 

Waiver of objections see supra § 
960. 

4 Ogburn v. Ward County Irr. 
Dist. No. 1 (Tex.Commn.App.) 280 8S. 
W. 169 [rev (Civ.App.) 267 S.W. 316}. 

{a] Failure to give landowner no- 
tice, as required by statute, renders 
the assessment so far invalid as to 
be open to judicial attack by a land- 
owner who did not first apply to the 


App.) 267 S.W. 316]. 


5. Lundy v. Pioneer Irr. 
(Idaho) 19 P.(2d) 624. 

[a] Illustration.—A property own- 
er, having obtained the desired re- 
lief respecting the basis of certain as- 
sessments through the board of di- 
rectors, sitting as a board of correc- 
tion, could not complain respecting 
them on an appeal from the judgment 
denying injunction. Lundy v. Pio- 
neer Irr. Dist., (Idaho) 19 P.(2d) 624. 

6. Oregon Short Line R. Co. v. 
Pioneer Irr. Dist., 102 P. 904, 16 Ida- 
ho 578. 


Dist., 


7... Jaundy ‘-v (Pionéer™™ Irr. Dist, 
(Idaho) 19 P.(2d) 264; Brown v. 
Shupe, 233 P. 59, 40 Idaho 261; Rus- 


sell v. Irish, 118 P. 501, 20 Idaho 194. 


[a] Res judicata.—Where, on cre- 
ation of an irrigation district, the 
board has determined and fixed the 
benefits to accrue to each subdivision 
within the district by reason of con- 
struction of the irrigation system, 
and has apportioned the cost against 
each subdivision in proportion to the 
benefits to be derived therefrom by 
it, and where such apportionment has 
been confirmed by the district court, 
the decree of confirmation becomes 
so far res judicata as not to be sub- 
ject to attack in a subsequent suit to 
restrain the collection and levy of 
assessments on such basis. Lundy v. 
Pioneer Irr. Dist., (Idaho) 19 P.(2d) 
624. 

8. Knowles v. New Sweden Irr. 
Dist., 101 P. 81, 16 Idaho 217, 235. 


9. Knowles v. New Sweden Irr. 
Dist., supra. 

10. Haga v. Nampa & Meridian Irr. 
Dist., 221 P. 147, 38 Idaho 333. 


[a] Illustration.—An irrigation 
district has no right actually to levy 
an assessment under Comp. St. § 4387, 
to meet purchase price payments un- 
der government contract, against land 
until after the confirmation of the 
apportionment of benefits in aceord- 
ance with Comp. St. § 4364. Haga v. 
Nampa & Meridian Irr. Dist., 221 P. 
147, 38 Idaho 333. 


and operation, where no United States 
contract is involved, may be levied 
without prior confirmation of benefit 
apportionment, statutes relative to 
such levy not requiring confirmation. 
Haga v. Nampa & Meridian Irr. Dist., 
221 P. 147, 38 Idaho 333. 


(12. Oregon Short Line R. Co. v. 
one ee Irr. Dist., 102 P. 904, 16 Idaho 


{aJ MIllustration.—Act March 18, 
1901 § 2 (L. [1901] p 194), amending 
L. (1899) p 414 § 11, expressly au- 
thorizes the district court on petition 
to confirm the organization of a dis- 
trict t® examine and determine the 
legality of all proceedings and ap- 
portionment of benefits. Oregon 
Short Line R. Co. v. Pioneer Irr. Dist:, 
102 P. 904, 16 Idaho 578. 


13. Miller v. Perris Irr. Dist., 92 
F. 263; Hughson v. Crane, 47 P. 120, 
115 Cal. 404. 

14. Woodruff v. Perry, 37 P. 526, 
10s Gal Beis > 

[a] Sale under void assessment 


will be enjoined, as such invalidity 
would not appear in the tax deed. 
Woodruff v. Perry, 37 P. 526, 103 Cal. 
611. : 


15. Laycock v. Lake Chelan Recla- 
mation Dist., 214 P. 1054,°124 Wash. 
544. 


[a] MTlustration.—Since there is no 
provision in the irrigation district 
law for an exclusive remedy against 
void district assessments, landowners 
can maintain an action in equity to 
eancel such assessment, ant the 
courts can restrain the enforcement 
of the assessment and remove the ap- 
parent lien created thereby. Laycock 


v. Lake Chelan Reclamation Dist., 
214 P. 1054, 124 Wash, 544. 
16. Baker v. Central Irr. Dist., 140 


N.W. 765, 93 Neb. 460. 


[a] Injunction refused where use 
of irrigating water shown.—Where, in 
a suit to restrain the enforcement of 
a special assessment made by an ir- 
rigation district, it appears that 
plaintiff has used water from defend- 
ant’s ditch to irrigate certain land, 
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therefor, under statute, in the apportionment of as- 
sessments,'* are not entitled to an injunction re- 
straining the levy of irrigation district assessments 
unless and until there has been a violation, or threat- 
ened violation, of the statute entitling them to equi- 
table credit for their water rights.18 


Prerequisites to suit. Before bringing a suit to 
enjoin collection of illegal or excessive irrigation as- 
sessments, the landowner should exhaust his remedies 
before the board of review or correction,!® and 
should pay so much of the assessment as may be legal 
and valid.2° <A taxpayer seeking to reduce assess- 
ments, but not tendering that which may be lawfully 
due from him, is not entitled to relief.?1 


Limitations. In determining whether a suit for 
injunction against the enforcement and levy of as- 
sessments is barred by limitations it has been held 
that the cause of action accrued as of the date of 
threatened enforcement and levy?? and not as of 
the date of the issuance and sale of bonds to raise 
money for which the assessment. was made.” 


[§ 967] (b) Parties. Where a suit for cancella- 
tion is based upon the theory that the water district 
assessing the same has not been legally incorporated, 
the district is a necessary party to the suit.?4 


Intervention. In a suit to enjoin enforcement of 
an irrigation tax on the ground that it has been il- 
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[$§ 966-969 


legally levied, it has been held that holders of ir- 
rigation district bonds are entitled to intervene.?® 


[§ 968] (c) Pleading. A complaint seeking to en- 
join or restrain the collection of an irrigation dis- 
trict tax or assessment should set forth facts show- 
ing a cause of action of equitable cognizance?® 
and the invalidity of the tax or assessment levied.?7 


Presumption on demurrer. On demurrer to a 
complaint seeking to enjoin the levy and collection 
of irrigation district assessments, it will be presumed 
that the proceedings for organization of the district 
were regular except as to defects alleged in the 
complaint.?* 


Word “description,” as used in a complaint seek- 
ing to enjoin the levy and enforcement of an ir- 
rigation district assessment for failure to include 
plaintiff’s land in the district because of defective 
description, will be construed in its ordinary sense.?° 


[§ 969] (d) Evidence. In a suit to cancel or 
enjoin the levy or enforcement of an irrigation dis- 
trict tax or assessment, in the absence of contrary 
evidence it will be presumed that the district was 
legally organized,*® and, where there has been a 
substantial compliance with statutory provisions rela- 
tive to assessment by an irrigation district assessor 
and the district board has reviewed the assessment 
and a levy has been made, it will be presumed that 


an injunction will be refused as to 
such land, although plaintiff's lands 
generally are not taxable in the dis- 
trict by reason of uncertainty in the 
description of the boundaries of the 
district. Baker v. Central Irr. Dist., 
140 N.W. 765, 93 Neb. 460. 

17. See supra § 942. 

18. Bleakley v. Priest Rapids Irr. 
Dist., 11 P.(2d) 597, 168 Wash. 267. 

19. Brown v. Shupe, 233 P. 59, 40 
Idaho 252; Cannon v. Hood River Irr. 
Dist l547P. 239%, 79 (Ori 1s 

[a] Ilustration.—A person ag- 
grieved by the action of the directors 
of an irrigation district in assessing 
benefits for maintenance and opera- 
tion cannot maintain a suit to enjoin 


the collection of any portion of the} 


tax, unless he first Seeks redress at 
the hands of the board of correction, 
as provided by Comp. St. 4386. 
Brown v. Shupe, 233 P. 59, 40 Idaho 
252. 

[b] Where land is not susceptible 
of irrigation, the owner must petition 
the district board to set it apart from 
the district, before equity will re- 
strain the collection of a tax thereon. 
Cannon v. Hood River Irr, Dist., 154 
Peso, 419) Or. TA: 

Review by board: 

Generally see supra §§ 961, 962. 
As affecting right to judicial review 

generally see supra § 964. 

20. Quint v. Hoffman, 37 P. 514, 
Wit maWe Cal, 506: 

[a] Landowner will not be heard 
in equity to seek an injunction 
against the collection of an excessive 
levy of assessments by the board of 
directors of an irrigation district un- 
til he has paid the amount the board 
had the power to levy. Quint v. Hoff- 
man, 37 P. 514, 777, 103 Cal. 506. 


27. Northern Pac. Ry. Co. v. John 
IDB Upc MON CMe, Pahl Tee) Gs a Oe Opi 
140. 

22. Miller v. Perris Irr. Dist, 85 
F. 693. 


23. Miller v. Perris Irr. Dist., su- 
pra. 

[a] Zllustration.—The right to en- 
join the directors of an irrigation dis- 
trict from taking a deed to complain- 
ant’s land brought in under tax sale, 
and from making future assessments, 
accrues with the threatened making 
of the deed and levy of assessment, 
and not with the issuance and sale of 
the bonds, for the payment of which 
such sale was made and such assess- 
ments are threatened. Miller v. Per- 
ris irr; Digt.; “85. 693, 


24. Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 


[a] TIllustration.—Although in a 
proper case, equity will sometimes 
grant relief where an exaction such 
as a tax will work substantial legal 
injury, yet where a suit asking the 
cancellation of a tax and immunity 
of plaintiff's property from bearing 
the expense of a water district is bas- 
ed on the theory that the water dis- 
trict was not legally incorporated, 
such water district should be made 
a party to the suit and notified. 
Smith v. Hurlburt, 217 P. 1093, 108 
On 69.0) 


25. Baxter v. Dickinson, 68 P. 601, 
136 Cal. 185. 


[a] Bondholders have such inter- 
est as makes them proper parties to 
a suit to determine whether the tax 
was legally levied, even though they 
are not necessary parties, and may 
properly intervene, especially where 
they allege that defendants will not 
defend in good faith. Baxter v. Dick- 
inson, 68 P. 601, 1386 Cal. 185. 


Rights and remedies of bondhold- 
ers generally see supra §§ 910-924. 


26. . Nile) Ire, Dist) vi Eingelishy;, 253 
P. 760, 60 Colo. 406. 


[a] Where complaint fails to show 
lack of adequate remedy at law, and 
it does not sufficiently appear there- 
from that an injunction is necessary 
to avoid multiplicity of suits or to 


save plaintiff from irreparable injury, 
it fails to state a cause of action of 
equitable cognizance and is defective. 
Nile Irr. Dist. v. English, 153 P. 760, 
60 Colo. 406. 


27. Nile Irr. Dist. v. English, su- 
pra; Cannon v. Hood River Irr. Dist., 
154 SOT, 9s Orie re 


[a] Mere conclusions of pleader 
are insufficient, as the complaint 
should set forth the facts showing the 
invalidity of the tax. Nile Irr. Dist. 
v. English, 153 P. 760, 60 Colo. 406. 


[b] Mere allegation that assess- 
ment was fraudulent is insufficient, as 
plaintiff should state the facts upon 
which the claim of fraud is based. 
Cannon v. Hood River Irr. Dist., 154 
PSO con Ora. 


28. Argyle v. Bonneville Irr. Dist., 


280 P. 722, 74 Utah 480. 


[a] Ilustration.—In a suit to en- 
join the levy and collection of as- 
sessments for water allotments on 
the ground that plaintiffs were not in- 
cluded within the jurisdiction of the 
irrigation district because their lands 
were not sufficiently described, where 


the corprrate existence of the water. 


district was admitted and statutory 
proceedings for the confirmation of 
the organization of the district were 
duly had and judgment of confirma- 
tion duly entered, the presumption 
must be indulged in that all the pro- 
ceedings in the organization were reg- 
ular and sufficient except the alleged 
defective descriptions. Argyle v. 
Bonneville Irr. Dist., 280 P. 722, 74 
Utah 480. 


29. Argyle v. Bonneville Irr. Dist., 
supra. 

_[{a] Complaint held not to nega- 
tive or exclude delineation of plain- 
tiffs’ lands upon plat or map. Ar- 
gyle v. Bonneville Irr. Dist., 280 P. 
722, 74 Utah 480. 

“Description” 18 C.J. p 968. 


30. Cannon vy. Hood River Irr. 
Dist; 154 P2397, TOMO rs 71s 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 969-973] 


the district board made the levy?! and that the 
proceedings were regular.*? The burden is upon 
plaintiff to prove that the assessment was illegal.®® 
Where a complaint seeking to enjoin the collection 
of a special irrigation district tax does not point 
out any irregularity, evidence will not be admitted 
to show that, the tax was illegal because irregularly 
assessed.** ‘ 


[§ 970] (e) Trial. The right of land to exemp- 
tion from an irrigation district assessment or tax 
has been held one of mixed law and fact.*° 


[§ 971] j. Lien—(1) In General. Generally 
speaking, a valid irrigation assessment upon lands 
within the district constitutes a hen upon such 
lands,*® and it has been held that the len is creat- 
ed although a commissioners’ notice preceding such 
assessment and relative to the formation of the 
district and the allotment of water stated that no 
water had been allotted to such land.*7 But no hen 
arises until a valid assessment has been made and 
the amount of taxes declared,**® and, under a pro- 
vision of law creating a lien for water districts to 
cover taxes of delinquents, no lien is created until 
the taxes become delinquent.*® A constitutional pro- 
vision making annual assessments on landed prop- 
erty a lien does not by the term “annual assessment” 
refer to special taxes levied by a water district.*° 
Where the lien of assessments has become irrevocably 
fixed, subsequent statutes providing for reapportion- 
ment of assessments will not affect the lien so fix- 
ed for assessments levied prior to the passage of 
such subsequent statutes.** 


Land outside district. An irrigation district as- 
sessment levied on land outside the district creates 
no lien thereon.*? 


31. Wight v. McGuigan, 143 N.W. ] of Pol. 


232, 94 Neb. 358. . 


Code 


32. Wight v. McGuigan, supra. oe ? 
33. Miller & Lux v. Secara, 227 P. pe ee 
IiiaioonCalenibo,, NBaxtenive Dickin=\|" ih eraon shall 


WATERS 


§ 3460, in St. 
1286, and St. (1917) p 1204, providing 
that when any tract upon which an 
“shall have been’’ 
shall be subdivided, the assessment 
be reapportioned, do 


[67 C.J.] 1857 


[§ 972] (2) Priorities. The validity of a statute 
giving priority to irrigation assessments over prior 
mortgages and other contractual liens has been up- 
held.t* Irrigation district assessments are taxes 
within the contemplation of a statute making general 
taxes a first lien on Jand,#* and have been held prior 
to an existing mortgage lien.*® It has been held that 
an irrigation district tax lien is not entitled to prior- 
ity over a mortgage, securing payment of common 
school funds, which was executed and recorded prior 
to organization of the irrigation district.*® 


[§ 973] (3) Foreclosure.*7 Under the practice 
prevailing in some jurisdictions irrigation taxes and 
assessments may be collected by judgment for the 
amount due and foreclosure of the tax lien.** Under 
a statute providing for foreclosure of delinquent 
tax liens, and also expressly to the effect that it shall 
be inapplicable to taxes levied and collectable for 
the year preceding its enactment, a suit to foreclose 
the liens of delinquent assessments for irrigation dis- 
trict purposes for such excluded year may not be 
maintained.*® Under a statute providing for the 
publication of the delinquent tax record, it has been 
held that proof of such publication is prerequisite 
to the right of a water district to foreclose its tax 
lien.°° 


Judgment.°1 Under constitutional provisions per- 
mitting, but not requiring, the rendition of a per- 
sonal judgment against a landowner, the lien for 
taxes may be foreclosed without rendition of any 
personal judgment against the landowner,?? and it 
is not necessary for the judgment to find the amount 
due and impose a lien upon each separate lot of sub- 
divided tracts owned by the same person.*? The 
judgment is open to attack for jurisdictional errors.*+4 


(1915) p] but did not deliver them, and no ac- 


tual payment was made, the tax liens 
were not destroyed by the expira- 
tion of the statutory period for en- 
forcing them, but were entitled to pri- 
ority over earlier mortgage lien 


made 


son, 68 P.>601,.436 Cal. 1185. 


34. Horn v. Shaffer, 151 P. 555, 47 
Utah 55. 


35. Horn vs Shaffery 151 P:7555,. 47 
Utah 55. 

[a] Tilustration.— Whether land 
within an irrigation district is ex- 
empt from a special tax under a pro- 
viso of L. (1909) ec 74 § 1 is one of 
mixed law and fact, and the court 
must find the facts and make conclu- 
sions of law, and where instead it de- 
termines the whole matter upon a mo- 
tion for nonsuit it commits reversible 


error. Horn v. Shaffer, 151 P. 555, 47 
Utah 55. 
36. Cowan v. Lineberger, 206 P. 


805, 35 Idaho 403; Condit v. Johnson, 
139 N.W. A477, 158 Iowa 209; State v. 
Nicholson, 240 P. 837, 74 Mont. 346; 
Parry v. Bon#eville Irr. Dist., 263 P. 
tl, Til Utah 202. 


[a] Taxes levied for payment of 
irrigation district bonds are liens on 
the land assessed. Condit v. Johnson, 
139 N.W. 477, 158 Iowa 209. 


37. Parry v. Bonneville Irr. Dist., 
263 P; 751, 71 Utah 202. 


38. Hoge v. Garcia, 


a (Tex.Civ. 
* App.) 296 S.W. 982. 


39. Hoge v. Garcia, supra. 
40. Hoge v. Garcia, supra. 
41. Seale v. Balsdon, 197 P. 971, 


51 Cal.App. 677. 
[a] Tllustration.—The amendments 


not apply to reclamation district as- 
sessments made, under §§ 3459, 3462, 


; 3465, before the amendments took ef- 


fect, for the expression “shall have 
been” relates to the future perfect 
tense, something which is to be done 
and perfected after the date of the 
enactment of the law in question, and 
at the time of these amendments § 
3466 was also amended by adding the 
provision that assessments hereto- 
fore made in any reclamation district 
shall be “validated” and collected in 
the “manner” provided by law at the 
time such assessments were made, 
the effect of the word ‘validated’ 
being irrevocably to fix upon the land 
a lien for the amount of assessment 
or assessments theretofore levied, 
and not upon the several parcels 
thereof, but upon the land as an en- 
tirety and as returned in the assess- 
ment lists, and the word “manner” 
referring to the method of procedure. 
Seale v. Balsdon, 197 P. 971, 51 Cal. 
App. 677. 

42. Parry v. Bonneville Irr. Dist., 
263 P. 751, 71 Utah 202. 

43. In re Lovelock Irr. Dist., 
P9335 bile Ney. ole. 

44. Flansburg v. Shumway, 219 N. 
W. 956, 117 Neb. 125. 

45. Flansburg v. Shumway, supra. 

[a] MTllustration.—Where a county 
treasurer executed in favor of an ir- 
rigation district tax sale certificate 
and receipts for subsequent taxes, 


273 


Flansburg v. Shumway, 219 N.W. 956, 
117 Neb. 125. 


46. Eagle Point Irr. Dist. v. Cow- 
den, i Pi(2d) 05,-1372Or, 125 

47. Enforcement of lien by sale 
see infra §§ 982-986. 

Foreclosure of delinquency certifi- 
cates see infra § 981. 


_48. Horsefly Irr. Dist. v. Hawkins, 
254 P. 825, 121 Or. 366; San Antonio 
Suburban Irrigating Farms v. Bexar- 
Medina-Atacosa Counties Water Im- 
provement Dist. No. 1, (Tex.Civ.App.) 
49 S.W.(2d) 511. 

4S. Grandview Irr. Dist. v. Brown, 
In? F952, 32° Idaho: £87, 

50. White v. Hidalgo County Wa- 
ter Improvement Dist. No. 2, (Tex. 
Civ.App.) 6 S.W.(2d) 790; Ward 
County Irr. Dist. No. 1 v. Carr, (Tex. 
Civ.App.) 267 S.W. 315. 

51. In proceedings to enforce tax- 
es generally see infra § 980. 

52. Holt v. Wichita County Water 
Improvement Dist. No. 2, (Tex.Civ. 
App.) 48 S.W.(2d) 527. 

53. Holt v. Wichita County Wa- 
ter Improvement Dist. No. 2, supra. 

54. White v. Hidalgo County Wa- 
ter Improvement Dist. No. 2, (Tex. 
Civ.App.) 6 S.W.(2d) 790. 

[a] Failure to publish delinquent 
list.—In a suit attacking a judgment 
in a tax lien foreclosure suit, the 
court’s sustaining demurrer to alle- 
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[§ 974] k. Payment®®*—(1) Medium of Payment. 
As a general rule, irrigation taxes and assessments 
are payable in money only,°® and may not be paid 
in any other medium unless permitted by statute.°* 
Where the statute permits an irrigation district 
treasurer to accept warrants of any year left un- 
paid only in payment of the tax levied to meet the 
deficiency of that year, he is justified in refusing 
a tender of warrants of one year in payment of as- 
sessments for a different year,°® and may properly 
refuse tender of warrants for different years made 
in a lump and ineluding payments which could 
not lawfully be made by the warrants tendered,°” 
and it has also been held that a taxpayer may not use 
coupons clipped from one issue of bonds to pay such 
portions of his taxes as were levied to pay interest 
upon other issues.°° It has been held that a statutory 
right to pay taxes with coupons or warrants is not 
confined to one owing a tax in the technical sense,°** 
but includes the holder of a tax sale certificate.°* 


Particular media of payment. Under particular 
statutory provisions, as applied to the facts involv- 
ed, it has been held that irrigation district taxes 
and assessments may®® or may not®* be paid in 
district bonds or coupons, or may®® or may not*® 
be paid by tax anticipation warrants, or may not 
be paid by shares of stock in an irrigation com- 
pany.°* 


[§ 975] (2) Time of Payment or Tender. A ten- 
der of irrigation district taxes may, it has been held, 
properly be made in money®® or in interest coupons®® 
at any time before the land is sold for taxes, pay- 
ment of such taxes in either medium being per- 
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[§§ 974-976 


missible before sale. 


[§ 976] 1. Interest and Penalties. In the absence 
of statutory provision authorizing collection of in- 
terest on delinquent irrigation district assessments 
prior to sale, none may be collected.*° Where an 
irrigation statute provides that if any assessment 
becomes delinquent the treasurer shall collect the 
same with the penalties added, “as provided for de- 
linquent county and state taxes,’ the intent of the 
irrigation statute is to adopt the general law on 
penalties as provided in the then existing statute, and 
all subsequent amendments thereof,’* and the rate 
or amount of penalties due on subsequent delin- 
quencies will be controlled by the general statute 
as it may read at the time the penalty accerues.7* 
A statute authorizing waiver or reduction in the 
discretion of a board of penalties and interest due 
an irrigation district has been held valid,’* and, un- 
der a statute authorizing waiver or reduction of pen- 
alties and interest on delinquent taxes by a county 
board, it has been held that such board may waive 
or reduce penalties and interest accruing wpon a por- 
tion of taxes due an irrigation district.7® 


Where no penalty or interest has been fixed by an 
irrigation district,*® none may be collected on fore- 
closure of delinquent tax certificates,*7 and a decree 
therein erroneously granting penalties and interest 
may be corrected on appeal.7§ 


Disposition of penalties.7° Under local statutory 
provisions it has been held that an irrigation dis- 
trict is entitled to penalties collected on delinquent 
assessments,*° and that the county is not entitled 
thereto.® 


gations that the water improvement 
district had failed, in the foreclosure 
suit pursuant to Vernon Ciy. St. An- 
not. (1925) art 7675, to publish a de- 
linquent tax list, as required by art 
7679, was error. White v. Hidalgo 
County Water Improvement Dist. No. 
2, (Tex.Civ.App.) 6 S.W.(2d) 790. 

55. Medium of payment of taxes 
generally see Taxation §§ 1240-1242. 

56. Roe v. Roosevelt Water Con- 
servation Dist., (Ariz.) 16 P.(2d) 967; 
Holland v. Avondale Irr. Dist., 166 P. 
259, 30 Idaho 479. 


[a] Agreement to accept payment 
in anything other than money is le- 
gal nullity, where the statute re- 
quires payment in lawful money of 
the United States. Holland v. Avon- 
dale Irr. Dist., 166 P. 259, 30 Idaho 
479. 


{b] Irrigation district treasurer 
“igs not only under no obligation to 
accept any payment other than cash, 
but is under an affirmative statutory 
duty to accept nothing but ‘lawful 
money of the United States’ in pay- 
ment of these assessments.” Holland 
vy. Avondale Irr. Dist., 166 P. 259, 30 
Idaho 479, 482. 

57. See statutory provisions; 
cases infra following notes. 


58. Orchard Mesa Farms Co. -v. 
Canon, 157 P. 192, 61 Colo. 347; Eber- 
hart v. Canon, (Colo.) 157 P. 189. 

59. Orchard Mesa Farms Co. v. 
Canon, 157 P. 192, 61 Colo. 347. 

60. Poor v. Wilson, 171 P. 357, 64 
Colo, 316. 

61. Tew v. Phillips, 
73 Colo. 408. 

62. Orchard Mesa Farms Co. v. 


and 


216 P. 525, 


Canon, 157 P. 192,:61 Colo. 347. 

63. Tew. v. Phillips, 216.2. 625, 
73 Colo. 408; Orchard Mesa Farms 
Co. v. Canon, 157 P. 192, 61 Colo. 347. 

[a] Taxes levied to pay district 
bonds and interest may be paid in 
district bonds and coupons in view of 
irrigation statutory provisions modi- 
fying the general legislative require- 
ment that taxes be paid in cash only. 
cor v. Phillips, 216 P. 525, 73 Colo. 
408. 


64. Wyman v. Searle, 128 N.W. 
801, 88 Neb. 26. 
[a] Illustration.—Under statutes 


authorizing the directors of an irri- 
gation district to levy taxes upon all 
realty subject to taxation within the 
district to create a fund to pay for 
the upkeep of the ditch and the in- 
cidental expense of the district, and 
other statutes authorizing a county 
treasurer to receive in satisfaction 
of a general district tax warrants 
drawn upon such fund, the treasurer 
has no authority to accept the dis- 
trict bonds or coupons clipped there- 
from in satisfaction of the general 
levy, and his mistake in doing so will 
not deprive the public of its right to 
collect such taxes, nor will such pay- 
ment subrogate a tax purchaser to 
the rights of the district. Wyman 
v. Searle, 128 N.W. 801, 88 Neb. 26. 

65. Tews Vavenillips, 2169.25, 
73 Colo. 408. 

[a] Maintenance tax may be paid 
in warrants within statutory limita- 
tions. Tew v. Phillips, 216 P. 525, 73 
Colo. 408. 

66. Roe v. Roosevelt Water Con- 
servation Dist., (A’triz.) 16 P.(2d) 967. 

67. Holland v. Avondale Irr. Dist., 


166 P. 259, 30 Idaho 479. 
68. Orchard Mesa Farms Co. v. 
Canon, 157 P. 192, 61 Colo. 347. 


69. Orchard Mesa Farms Co. v. . 
Canon, supra. 


70. Nampa & Meridian Irr. Dist. v. 
Barker, 223 P. 529, 38 Idaho 529. 


71. See statutory provisions. 
72. Nampa & Meridian Irr. Dist. 
v. Barker, 223 P. 529, 38 Idaho 529. 


73. Nampa & Meridian Irr. Dist. v. 
Barker, supra. 


[a] For example, under Comp. St. 
§ 4390, providing that if any irriga- 
tion assessment “becomes delinquent 
the treasurer shall collect the same 
with the penalty added as provided 
for delinquent county and state tax- 
es,” the penalty applicable was not 
that fixed by L. (1901) pp 270, 271 §§ 
95 and 108, at the time such section 
4390 was enacted, but is the penalty 
fixed by L. (1915) c 69, at the time 
the assessment became delinquent. 
Nampa & Meridian Irr. Dist. v. Bark- 
er, 223 P. 529, 38 Idaho 529. . 


74 lLivesay v. De Armond, 284 P, 
166,131 Or. 568, 68 A.L.R. 422. 


75. Livesay v. De Armond, supra. 
76. See statutory provisions. 
77. Klamath County vy. Colonial 


Realty Co, 7 Pi@2d) 976, 139 Or--3iae 


78. Klamath County v. Colonial 
Realty Co., supra. 


79. Disposition of taxes and as- 
sessments see infra § 992. 


80. Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
Ward, 281 P. 465, 85 Ariz. 541. 


81. Maricopa County Municipal 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 977-980] 


[§ 977] m. Recovery of Assessments Paid. One 
required to pay an invalid irrigation assessment may 
recover the same.*? A cumulative statutory remedy 
providing for refund of taxes paid under protest 
is not excluded by other statutory provisions provid- 
ing for the exelusion of lands from an irrigation dis- 
trict.** 


Necessity of protest. One paying irrigation taxes 
or assessments without protest may be denied the 
right to recover the same.** 


Term “subirrigation,’ as used in a statute provid- 
ing for a refund of taxes levied by an irrigation dis- 
trict, if paid under protest, where it 1s shown that 
the lands eannot be benefited by irrigation, by~rea- 
son of “subirrigation,’’’® should be interpreted as 
referring to all lands not capable of benefit from 
irrigation®® and.is not confined to lands subirrigated 
to the extent that they become unfit for cultivation.” 


[§ 978] n. Collection and Enforcement of Assess- 
ments**—(1) In General. Under local statutory 
provisions irrigation district taxes and assessments 
may be collected by judgment for the amount due 
and foreclosure of the lien,*® or by sale to enforce 
the lien.°° Ordinarily, reclamation or irrigation dis- 
trict assessments do not have the character of a 
tax so as to be collectable by execution or levy upon 
the general property of the owner of the land 
against which the assessment is made,®t and the 
district lacks the power to collect a delinquent as- 
sessment by an ordinary action for the recovery 
of a personal judgment for money,°? although where 
the tax assessed by a water improvement district 
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See statutory provisions. 


{67 C.J.] 1859 
was general in character judgment for the district 
has been sustained in a suit to foreclose a lien against 
the personal properties of a delinquent,®? and a 
contest of the validity of the taxes and the collec- 
tion thereof may not be sustained unless the tax as 
levied is void.®* 


Special assessments should be collected in the man- 
ner provided for the collection of assessments for 
district bonds where no other method is specified by 
statute.°® 


[§ 979] (2) Officer Authorized or Obligated To 
Collect. Irrigation district assessments should be 
collected by the officers designated by statute.®® 
The distinction between irrigation district taxes and 
general taxes for county and state purposes?’ does 
not constitute such an inherent difference between the 
two as to prevent the collection of both in the same 
manner when directed by statute,°* and, under a 
statutory provision requiring irrigation district tax- 
es to be collected in the same manner and at the 
same time and on the same receipt as is required in 
the collection of taxes upon real estate for county 
purposes, a county assessor must collect irrigation 
district taxes together with the general taxes.°® In 
the absence of statutory authorization, a receiver 
may not be appointed for the collection of irrigation 
taxes or assessments.? 


[§ 980] (3) Suit for Delinquent Taxes or Assess- 
ments. The general rules of procedure control, sub-’ 
ject to particular statutory regulations, with respect 
to suits to collect delinquent irrigation taxes and as- 
sessments.2, A judgment rendered in favor of a 


levied as herein provided in the same 
manner and at the same time and on 


86. Morrow v. Farmers’ Irr. Dist., 


Water Conservation Dist. No. 1 v. 85. 
Ward, supra. 
{a] Tllustration.—An irrigation | 220 N.W. 680, 117 Neb. 424. 


district was entitled to the penalties 
collected from its delinquent taxpay- 
ers under Civ. Code (1913) tit 55 ¢c 
4, L. (2d Spec. Sess., 1915) c 8, and L. 
(1921) c 149, as amended by L. (1922) 
ec 6, 36, and L. (4th Spec. Sess., 1927) 
ce 28, relating to the collection of tax- 
es in irrigation districts, Civ. Code 
(1913) par 4924 providing that all 
fees collected on county and state de- 
linquent taxes “or taxes collected un- 
der this act” shall be paid to the 
county treasurer for the benefit of 
the general fund of the county, by 
implication denying to the county the 
penalty on irrigation district taxes. 
Maricopa County Municipal Water 
Conservation Dist. No. 1 v. Ward, 281 
P. 465, 35 Ariz. 541. 


82. Northern Pac. R. Co. v. Walla 
blr County, 200 P. 585, 116 Wash. 
684, 


[a] Legal fraud.—The owner of 
jland in an irrigation district, requir- 
ed to pay an assessment for the main- 
tenance of the irrigation district 
although his land was not benefited 
thereby could recover the amount 
paid, since the charge of assessment 
on such land worked a legal fraud 
upon the owner. Northern Pac. Ry. 
Co. v. Walla Walla County, 200 P. 
585, 116 Wash. 684. 


83. Morrow v. Farmers’ Irr. Dist., 
220 N.W. 680, 117 Neb. 424. 


84 Lundy v. Pioneer Irr. 
(Idaho) 19 P.(2d) 624. 


[a] Insufficient protest.—A prop- 
erty owner’s protest to a tax collec- 
tor against all irrigation district as- 
sessments was too general to warrant 
a recovery of excess payments. 
Lundy v. Pioneer Irr. Dist., (Idaho) 
19 P.(2d) 624. 


Dist., 


[a] “The true test is whether or 
not such lands can be benefited by 
irrigation; that is, by the applica- 
tion of water to the surface thereof.” 
Morrow v. Farmers’ Irr. Dist., 220 N. 
W. 680, 117 Neb. 424. 

87. Morrow v. Farmers’ Irr. Dist., 
supra. 

88. By foreclosure of tax lien see 
supra § 973. 


89. See supra § 973. 
90. See infra §§ 982-986. 
91. Atchison; T&S. Ee. Ry..Co. v. 


Reclamation Dist. No. 404, 159 P. 430, 
173) Cal. 291. 


92. Atchison, T. & S. FE. Ry. Co. v, 
Reclamation Dist. No. 404, supra. 


93. Western Union Telegraph Co. 
v. Wichita County Water Improve- 
ment Dist. No. 1, (Tex.Civ.App.) 19 
S.W.(2d) 186 [aff (Commn.App.) 30 
S.W.(2d) 301]. 

94. Western Union Telegraph Co. 
v. Wichita County Water Improve- 
ment District No. 1, supra. 


95. Holland v. Avondale Irr. Dist., 
166 P. 259, 30 Idaho 479. 

96. See statutory provisions. 

97. See supra ‘§ 926. 

98. Moore y. Gas Securities Co., 


278 F. 111. 


99. Moore v. Gas Securities Co., 
278 EF. 111. 
[a] Illustration.—Under Colo. Ir- 


rigation District Act (1905) § 21, as 
amended in 1907 (Rev. St. Colo. [1908] 
§ 3460), which provides that “it shall 
be the duty of the county treasurer 
of each county in which an irrigation 
district is located in whole or in part, 
to collect and receipt for all taxes 


the same receipt as is required in 
the collection of taxes upon real es- 
tate for county purposes,” a county 
assessor is without authority to dis- 
criminate against taxes levied for 
district purposes by segregating them 
and refusing to include them in the 
totals against the lands as shown on 
the assessment roll, but placing them 
on a separate roll, and a county treas- 
urer may not lawfully demand, re- 
ceive, and receipt for all other taxes 
against the lands, leaving district 
taxes uncollected. Moore v. Gas Se- 
curities Co., 278 F. 111. 


1. San Antonio Suburban Irrigat- 
ed Farms v. Bexar-Medina-Atascosa 
Counties Water Improvement Dist. 
ahs 1, (Tex.Civ.App.) 49 S.W.(2d) 511, 

“Taxes of all kinds have become 
burdensome on the citizen, and it 
would be oppressive and confiscatory 
to lay on his overburdened shoulders 
the cost of a receivership.” San An- 
tonio Suburban Irrigated Farms v. 
Bexar-Medina-Atascosa Counties Wa- 
ter Improvement Dist. No. 1, supra. 


2. See case infra this note. 


[a] _ Citation.—(1) Under Vernon 
Civ. St. Annot. Suppl. (1918) art 
5107—46, requiring the process in 


suits for delinquent taxes by water 
improvement districts to be served 
as provided for suits of like charac- 
ter, the citation is not governed by 
Vernon Sayles Civ. St. Annot, (1914) 
art 1874, relative to suits in general, 
but by art 7698, relative to suits for 
delinquent taxes, which requires the 
citation to be directed to all persons 
owning, having, or claiming any in- 
terest-instead of to the sheriff or con- 
stable. Wheat v. Ward County Im- 
provement Dist. No. 2, (Tex.Civ.App.) 
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water improvement district against a nonresident 
for assessments is void if the citation does not com- 
ply with statutory provisions as to service upon non- 
residents in such eases.* 


Limitations. Where a statute providing that no 
period of limitation shall apply to water improve- 
ment taxes accruing after the formation of a water 
improvement district takes effect after such a tax 
has become delinquent, but before its collection has 
been barred by limitations, limitations do not ap- 
ply.* 

Default judgment is void if not based upon evi- 
dence as required by statute.° 


Attorney’s fees. The judgment in favor of a dis- 
trict suing for irrigation taxes or assessments may 
properly tax attorney’s fees in a reasonable amount.® 


[§ 981] (4) Certificates of Delinquency and Fore- 
closure of Same. The purpose of statutes providing 
for the issuance of delinquency certificates’ and fore- 
closure of the same* is to empower an irrigation dis- 
trict to enforce payment of taxes and assessments 
levied upon property within the district. Under 
statutes of this character an individual is not en- 
titled to a delinquency certificate unless he first pays 
the taxes due the district,® but the district is enti- 
tled to such certificate without prior payment of 
the taxes due itself.1° Where a sheriff is under a 
statutory duty to issue a delinquency certificate to a 
district the burden rests upon him to show why he 
is justified in refusing to issue it in the particular 
case involved.? 
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If assessments were illegal the landowner should 
set up such illegality and have his title quieted in 
an irrigation district’s suit to foreclose a delinquent 
tax certificate.'2 Foreclosure of delinquent water 
tax certificates will not be refused on the ground 
of indefinite description of the property in the as- 
sessment roll and certificates where the descriptions 
are sufficient to identify the property.** 


Payment of all state and county taxes by a land- 


owner is no defense to a suit by the county to fore- ~ 


close an irrigation district’s delinquency certificates!+ 
and does not destroy its right to the issuance of a 
delinquency certificate.t° An irrigation district not 
a party to proceedings in which land was foreclosed 
for county taxes is not barred from thereafter as- 
serting its own tax or assessment claims,'® and sub- 
sequent purchase of the property from the county by 
the original owner and issuance of a deed to him 
does not free the land from the claim of the irriga- 
tion district for its assessments;'? the irrigation dis- 
trict may thereafter compel issuance of a delinqueney 
certificate to it,t® and irregularities in the foreclo- 
sure proceedings to which the district was not a 
party will not adversely affect its rights.1® 


[§ 982] (5) Sale of Property—(a) In General. 
Under statutory provisions land may be sold to col- 
lect delinquent irrigation taxes or assessments,?° and 
where the steps taken in levying irrigation assess- 
ments are regular the right of sale follows a failure 
to pay the assessment,?+ and the proper authorities 


Dm S.Ww. 713. (2) The citationvin a 
water improvement district’s suit for 
delinquent taxes under Vernon Civ. 
St. Annot. Suppl. (1918) art 5107— 
46, need not state the file number of 
the suit nor the date of filing suit. 
Wheat v. Ward County Improvement 
Dist. No. 2, supra. 

[b] Prima facie case.—In a water 
improvement district’s suit for delin- 
quent taxes, evidence that the lands 
were in the district, that defendants 
were record owners, and evidence 
showing a proper tax levy, the valua- 
tion of lands, and the tax rate, that 
the tax was uniform, the amount of 
the tax, interest, penalties, and costs, 
the time of the tax levy and year 
for which made, and demand and non- 
payment, made a prima facie case. 
Wheat v. Ward County Improvement 
Bist. No. 2, (Tex.Civ.App.) 217 S.W. 
713. 

3. Lepp v. Ward County Water Im- 
provement Dist. No. 2, (Tex.Civ.App.) 
257 S.W. 916. 


{a] Ilustration.—Vernon Sayles 
Civ. ‘St. Annot. (1914), art 1874, pro- 
viding for the citation of nonresi- 
dents, rather than Vernon Civ. St. 
Annot. Suppl. (1918) art 5107—46, is 
applicable where the suit is brought 
not only for taxes, but also for as- 
sessments not properly classed as 
taxes, and failure to comply with the 
former statute renders the judgment 
void. Lepp v. Ward County Water 
Improvement Dist. No. 2, (Tex.Civ. 
App.) 257 S.W. 916. 


4, Western Union Telegraph Co. v. 
Wichita County Water Improvement 
Dist. No. 1, (Tex.Civ.App.) 19 S.W. 
(2d) 186, 190 [aff (Commn.App.) 30 
S.W.(2d) 301]. 

5. Lepp v. Ward County Water 
Improvement Dist. No. 2, supra. 


are under a duty to sell.?? 


[a] Judgment on service by pub- 
lication in proceedings by a water 
improvement district for the collec- 
tion of taxes was a nullity in view of 
Vernon Sayles Civ. St. Annot. (1914) 
arts 2175, 7698, where no evidence 
was adduced upon the trial, and it 
affirmatively appears that judgment 
was rendered by consent, and the fact 
that there is a statement of facts in 
the record will not save the judgment 
so rendered. Lepp v. Ward County 
Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 257 S.W. 916. 

6 Holt v. Wichita County Water 
Improvement Dist. No. 2, (Tex.Civ. 
App.) 48 S.W.(2d) 527. 


[a] For example, a judgment tax- 
ing attorneys’ fees in a water dis- 
trict’s delinquent tax suit at an 
amount fixed by the district board’s 
contract with the attorneys was not 
erroneous. Holt v. Wichita County 
Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 48 S.W.(2d) 527. 


7. Horsefly Irr. Dist. v. Hawkins, 
2547 Pl825, L21"Ors7366. 


8 Horsefly Irr. Dist. v. Hawkins, 
supra, 

Foreclosure of lien generally see 
supra § 973. 


9. Horsefly Irr. Dist. v. Hawkins, 
254 BP. 825, 121 Or. 366. 


10. Klamath County v. Colonial 
Realty, Coy ft Pac2d) 7976, 0389 Or. ela 
Horsefly Irr. Dist. v. Hawkins, 254 
PeeSz2i0. ela Ox ao. 

11. Horsefly Irr. Dist. v. Hawkins, 
254 P. 825, 121 Or. 366. 

12. Enterprise Irr. Dist. v. Enter- 
prise Land & Investment Co., 300 P. 
DOT Ls Ore 468; 

13. Klamath County v. Colonial 
Vealty ‘Coy B.(2a)y 976,39) Or si, 


Although the legisla- 


[a] Delinquent water tax certifi- 
cates were not veid for indefinite de- 
Scription of land, where the latter 
could be identified from descriptions 
on the assessment roll, certificates, 
and admissions in the landowner’s an- 
swer. Klamath County v. Colonial 
Realty Co., 7 P.(2d) 976, 189 Or. 311. 

14. Klamath County vy. Colonial 
Realty Co., supra. 


15. Horsefiy Irr. Dist. 
lot, P27 OredaiGs 


16. Horsefly Irr. Dist. v. Hawkins, 


v. Hawkins, 


17. Horsefly Irr. Dist. v. Hawkins, 


18. Horsefly Irr. Dist. 
supra. 


19. Horsefly Irr. Dist. v. Hawkins, 
supra. 


20. See statutory provisions; and 
In re Water Rights of Deschutes Riv- 
er and Tributaries, 286 P. 563, 574, 134 
Or. 623 [mod in other respects 294 P. 
1049, 134 Or. 623] (wherein the court 
says: “In an irrigation district the 
land with a water right may be sold 
for delinquent assessments’). 


21. Holland v. Avondale Irr. Dist., 
166 P. 259, 260, 30 Idaho 479. 


[a] Lack of benefit to part of tract 
assessed for irrigation purposes and 
later sold for delinquency has been 
held not to invalidate the sale. Hatch 
v. Edwards, 269 P. 138, 72 Utah 113. 


22. Holland v. Avondale Irr. Dist., 
supra. 

[a] For example, where an assess- 
ment is duly levied by an irrigation 
district, and is delinquent, it is the 
duty of the treasurer under the law 
to proceed to sell the land. Holland 
v. Avondale Irr. Dist., 166 P. 259, 30 
Idaho 479. 


v. Hawkins, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ture may fail to provide any method of procedure 
under which irrigation districts may sell or other- 
wise dispose of property acquired by reason of de- 
linquent taxes, there is no implied power vested in 
county commissioners to make such sale,?* and, where 
the statutes expressly vest in the board of directors 
of an irrigation district authority to. sell property 
acquired by it for delinquent taxes and not needed 
for the use of the district, the county clearly has 
no implied power to sell such property,”* and its stat- 
utory functions with respect to delinquent irriga- 
tion district taxes have been held to terminate with 
the assignment to the district of the certificate of 
sale made before acquisition of title by the district.?° 
Generally speaking, the only property subject to 
sale for delinquent irrigation assessments is the 
land against which such “assessments were levied.?® 


[§ 983] (b) Publication of Delinquent Tax List. 
Under statutes providing for publication of the de- 
linquent tax list and that sale must take place with- 
in a preseribed period after completion of publica- 
tion, and limiting the right of redemption to a cer- 
tain time after sale, it has been held that delay in 
such publication does not invalidate the sale?” and 
deed based thereon.?® 


[§ 984] (c) Restraining Sale. A landowner who 
does not offer to pay the amount legally due has no 
standing in court to restrain sale of his property be- 
cause of irregularities;?® where he has waived ir- 
regularities evidence thereof is inadmissible,®° and 
exclusion of evidence as to the sufficiency of de- 
seription of the property on the assessment book 
may not be raised for the first time on appeal.*? 


[§ 985] (d) Mode of Sale; Price; Payment. 


23. News Advocate Pub. Co. v. Car- 
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viding for a tax lien on the lands of 
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Where the statute governing the sale of land for 
delinquent assessments contains no requirement or 
authority for sale at public auction or to any pur- 
chaser other than the county, but specifically pro- 
vides for sale to the county, a sale is not illegal nor 
a tax deed given thereunder void because the county 
was a competitive bidder and voluntary purchaser 
at the sale,?? and prior statutes requiring sale at 
publie auction to the highest bidder are inapplica- 
ble,?® although if the sale was in accordance with 
the applicable statute recitals in the certificate of 
sale as to proceedings based upon the inapplicable 
statute will not invalidate the sale.** In accord- 
ance with general rules,*® ordinarily land should not 
be sold for less than the amount due for irrigation 
assessments.2® Under statutes providing that any 
landowner of a reclamation district may deliver to 
the treasurer for cancellation any bonds payable out 
of an assessment covering his land and receive eredit 
against such assessment to the amount of the princi- 
pal and accrued interest of such bonds, and further 
providing that payment for lands sold to meet de- 
linquent assessments may be made either in cAsh or 
in matured bonds and coupons issued on such assess- 
ment, or bonds to mature within a specified period, 
payment for the land sold may not be made in un- 
matured bonds which will not mature within the pre- 
scribed period.** 

[§ 986] (e) Certificate of Sale. A certificate of 
sale of land for delinquent irrigation assessments 
may not be issued unless there has been a sale.?* 
It is imperative that the certificate of sale set forth 
correctly the name of the owner of the property 
sold,*® and that it contain an accurate description 


questions as to the assessment book 


bon County, 269 P. 129, 72 Utah 88. 


24. News Advocate Pub. Co. v. Car- 
bon County, supra. 


25. News Advocate Pub. Co. v. Car- 
bon County, supra. 


26. See statutory provisions; 
cases infra this note. 


{a] Personal property.—(1) In the 
collection of a tax or assessment lev- 
ied by an irrigation district for the 
payment of interest on bonds, the 
county treasurer is not authorized to 
seize and sell personal property of one 
who has allowed such tax against his 
land to become delinquent, but must 
follow the procedure indicated by Rev. 
Codes (1921) §§ 2169-2237, as amend- 
ed by L. (1923) c 96. State v. Nichol- 
son, 240 P. 837, 74 Mont. 346. (2) An 
irrigation district tax cannot be col- 
lected by the sale of personal, prop- 
erty, notwithstanding Rev. Codes 
(1921) § 2152, providing for execution 
on personal property of a delinquent, 
since such section does not relate to 
irrigation districts, as it antedates 
legislation on irrigation district or- 
ganization, in view of its history 
(Sess. L. [1891] p 104 § 82; Pol. Code 
[1895] § 3827; Rev. Codes [1907] § 
2600); and whereas, in Rev. Codes 
(1907) this section appears in part 3 
tit 12, relating only to levy and col- 
lection for state and county purposes, 
in the same code the original irriga- 
tion district law appears under tit 10 
part 8, being §§ 2309 to 2393, and in 
Rev. Codes (1921) this section ap- 
pears in part 3, and law relative to 
irrigation districts is found in part 4 
§§ 7166-7264. State v. Nicholson, su- 
pra. (3) Under Rev. Codes (1921) §§ 
7169, 7210, 7213, 7232, 7240, 7242, pro- 
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and 


.an irrigation district and the method 
‘of levy and collection thereof, an irri- 
gation tax or assessment constitutes 
a “lien on land,’ and in collecting the 
same the treasurer must follow the 
method prescribed for the collection 
of state and county taxes which are 
made liens on real property. State v. 
Nicholson, supra. 


27. Adams v. Slee, 268 P. 959, 92 
Cal.App. 708. 


28. Adams v. Slee, supra. 


29. Imperial Land Co. v. Imperial 
inn, Dist. 16l Pils) U73 Calveco: 


[a] Ilustration.—Where assess- 
ments levied by an irrigation district 
were valid, property owners, objecting 
to the mode of enforcement, who did 
not offer to pay the amounts legally 
due, have no standing in equity to re- 
strain by injunction sale of their 
property for delinquent assessments. 
Imperial Land Co. v. Imperial Irr. 
Dist. AL61 Peis. L773) Calsm6co: 


30. Imperial Land Co. v. Imperial 
Irr. Dist., Supra. 

fa] Iustration.—Where under 
Bridgford Act § 69, irregularities in 
assessment by the directors of an ir- 
rigation district were waived, evi- 
dence of such irregularities was prop- 
erly excluded in a suit to enjoin sale 
of property for delinquent assess- 
ments. Imperial Land Co. v. Imperial 
Try Dist hél, Pads wer Cal, 660: 


31. Imperial Land Co. v. Imperial 
irr; Dist,, Supra. 

{a] Illustration.—In a suit to en- 
join the sale of property for delin- 
quent assessments for lack of proper 
description of plaintiffs’ property up- 
on the assessment book, exclusion of 


could not, for the first time, be com- 
plained of on appeal, on the theory 
that plaintiffs were precluded from 
showing the insufficiency of the de- 
scriptions. Imperial Land Co. v. Im- 
poe Tres Dists 16l seiko. tio Care 


32. Hatch v. Edwards, 
2 Utahns) 


33. Hatch v. Edwards, supra [dist 
Thompson v. Taylor, 211 P. 696, 61 
Utah 164; Lawrence v. Murphy, 147 
P. 903, 45 Utah 573; Wall v. Kaighn, 
144 P. 1100, 45 Utah 244 (all decided 
under an earlier statute) ]. 

34. Hatch v. Edwards, 269 P. 138, 
72 Utah 113. 


35. See Taxation § 1605. 


36. See statutory provisions; 
case infra this note. 


[a] Land held not sold for less.— 
Land sold by an irrigation district for 
nonpayment of an assessment was 
not sold for less than the total 
amount actually due on account of 
penciled computations of the assessor 
in the assessment book totaling more 
than the amount for which the prop- 
erty was sold. Corson v. Crocker, 161 
P. 287, 31 Cal-App. 626. 


37. Balding v. Eich, (Cal.App.) 16 
P.(2d) 805, 806. 


38. Eberhard v. Purcell, 296 P. 593, 
50 Idaho 393. 


39. Bruschi v. Cooper, 159 P. 728, 
734, 30 Cal.App. 682. 


[a] Illustration.—Under Irrigation 
Act §§ 35, 45, 48, and 50, touching 
sales for taxes, a certificate of sale 
and deed, reciting the name of the 
owner as “D. Bruscia,’” were void, 


269 P. 138, 


and 
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of the property sold,*° although the certificate will 
not be invalidated by mere irregularities as to date,** 
and statutory provisions that a certificate of sale 
shall be dated on the day of sale have been constru- 
ed as directory,t? but not mandatory,** since the 
object of the statute is satisfied if the actual date 
of sale is recited so as to enable those concerned to 
know when the time for redemption expires.** 


Inconsistent recitals in the certificate will not in- 
validate a sale where it sufficiently appears there- 
from that the property was sold in accordance with 
law.*® 


Duplicate certificate. A statute requiring bidders 
to pay a fixed fee for a duplicate certificate of sale, 
and redemptioners to repay the same, and excus- 
ing such payment when the district is the purchaser, 
has been held valid,#® and, even if such statute were 
invalid, one who has neither redeemed nor attempted 
to redeem his property would not be affected there- 
by.*? 

Filing and recording. Statutory provisions re- 
quiring the recording of a certificate of sale are 
intended to give notice of its contents to the own- 
er of the property sold and to subsequent purchas- 
ers.t8 Statutory requirements that the treasurer 
of a county who, as ex officio treasurer of an irri- 
gation district, makes a sale of district property 
located in another county shall file a duplicate cer- 
tificate of sale with the auditor of the county in which 


where the assessment was to “D. 
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fered the property for sale, that no 


the land is situated, have for their purpose the im- 
parting of actual notice to the owner that his prop- 
erty has been sold and a certificate issued,*® and 
failure to file the duplicate certificate as prescribed 
by statute invalidates the sale.°° 


[§ 987] (6) Redemption. The right to redeem 
does not exist without being especially granted by 
statute or constitution,®! and, where there is an 
express provision in the statutes governing irrigation 
taxes and assessments relative to the right of re- 
demption, such right is controlled by such provi- 
sions®2 and provisions of law relative to redemption 
from tax sales generally are inapplicable.®* The right 
of redemption is fixed and controlled by the law in 
force at the time of the tax sale.°* Under statutes 
providing that when land has been sold to an ir- 
rigation district for delinquent assessments, and 
the district has received a deed from the county 
treasurer, if, in the judgment of the board of direc- 
tors of the district, the sale has resulted from un- 
avoidable accident, inadverteney, or misfortune, and 
without intent on the part of the owner or person 
entitled to redeem to permit such assessments to be- 
come delinquent and the land to be sold, 'the board 
of directors “may” cause such land to be reconvey- 
ed to such person within a prescribed period after 
issuance of the deed to the district and upon pay- 
ment of all sums due, the right to redeem is not dis- 
eretionary with the board®® and if it arbitrarily re- 
fuses: to permit redemption upon a proper show- 


[$§ 986-987 


Bruschie,” since the listing of land for 
assessment necessarily means that 
the name of the owner, if known, must 
be correctly stated. Bruschi v. Coop- 
er, 159 P. 728, 734, 30 Cal.App. 682. 


40. Lewis v. Tulare Reclamation 
a No. 749, 204 P. 421, 56 Cal.App. 
52. 

{a] Defective description fatal— 
Where a certificate of sale of land 
worth five thousand dollars for a spe- 
cial assessment of sixteen dollars and 
fifty cents recited the notice of sale, 
which correctly described the land as 
being in section 27, and the certificate 
stated that the land, described as be- 
ing in section 21, was sold, the mis- 
take in the certificate prevented titie 
from passing either by the certificate 
or the deed made in pursuance thereof. 
Lewis v. Tulare Reclamation Dist. No. 
749, 204 P. 421, 56 Cal.App. 52. 


41. McDonough v. Cooper, 177 P. 
153, 179 Cal. 384; Corson v. Crocker, 
161 P. 287, 31 Cal.App. 626; Bruschi v. 
Pobper, 159 P. 728, 734, 30 Cal.App. 
682. 


{a] Tlustration.—Under Irrigation 
Act § 45, providing that the collector 
must make out a certificate in dupli- 
cate dated on the day of sale, a cer- 
tificate, incorrectly dated, but stating 
ihe correct date of the sale in the 
body of the instrument, and that the 
property might be redeemed within 
twelve months, was a sufficient com- 
pliance. Bruschi v. Cooper, 159 P. 
728, 734, 30 Cal.App. 682. 


42. Adams v. Slee, 268 P. 959, 92 
Cal.App. 708. 

43. Adams v. Slee, supra. 

44. Adams v. Slee, supra. 


45. Hatch v. Edwards, 269 P. 138, 
72 Utah 113. 
. [a] Tllustration.—Where the form 
of certificate required by statute con- 
tained recitals that the treasurer of- 


person offered to bid and pay the taxes 
and costs required, and that therefore, 
pursuant to law, the property was 
sold to the county, etc., and where this 
part of the form was inconsistent 
with the preceding provision of the 
same act which peremptorily required 
the treasurer to sell the delinquent 
property to the county, because the’ 
sale was not invalidated, the conflict 
was of no substantial concern, and 


| the net effect of the proceedings as 


shown by the recitals in the certifi- 

cates was that the delinquent prop- 

erty was sold in the manner provided 

by law to the only purchaser to whom, 

under the statute, it could be sold. 

Eres v. Edwards, 269 P. 138, 72 Utah 
3. 


46. Adams y. Slee, 268 P. 959, 92 
Cal.App. 708. 


[a] Tllustration.—Provisions of an 
irrigation district act requiring bid- 
ders to pay for duplicate certificates 
of sale, and excusing payment when 
the district is the purchaser, was not 
unconstitutional, the classification 
made by the legislature being a prop- 
er one. Adams Vv. Slee, 268 P. 959, 92 
Cal.App. 708. 


47. Adams y. Slee, supra. 


48. Lewis v. Tulare Reclamation 
ete No. 749, 204 P. 421, 56 Cal. App. 
52. 


[a] MTilustration.—In view of Civ. 
Code § 1107, providing that every 
grant of estate and real property is 
conclusive against the grantor and 
every one subsequently claiming un- 
der him, except the purchaser or en- 
cumbrancer who in good faith or for 
valuable consideration acquires title 
or lien by an instrument that is first 
duly recorded, the requirement that 
a certificate of sale of land for spe- 
cial assessment shall be recorded is to 
give notice to the owner and subse- 
quent purchaser of its contents. Lew- 


is v. Tulare Reclamation Dist. No. 749, 
204 P. 421, 56 Cal.App. 52. 


49. Rothgeb v. Cunningham, 203 P. 
956, 118 Wash. 701; Birge v. Cunning- 
ham, 203 P. 954, 118 Wash. 458. 


50. Rothgeb v. Cunningham, 203 P. 
956, 118 Wash. 701; Birge v. Cunning- 
ham, 203 P. 954, 118 Wash. 458. 


51. Alamo Land & Sugar Co. v. Hi- 
dalgo County Water Improvement 
He No. 2, (Tex.Civ.App.) 276 S.W. 

52. Alamo Land & Sugar Co. v. 
Hidalgo County Water Improvement 
Dist. No. 2, supra. 

53. Alamo Land & Sugar Co. v. 
Hidalgo County Water Improvement 
Dist. No. 2, supra. 


[a] Dlustration.—Const. art 8 § 13, 
providing that first legislature shall 
make provision for sale of property 
for taxes, giving the owner a two- 
year period of redemption pursuant to 
which Rev. St. (1911) arts 7683-7700, 
were passed was not applicable to tax- 
es levied by a water improvement dis- 
trict duly organized under Vernon 
Civ. St. Annot. Suppl. (1918) art 5107 
—1l1 et seq, and a property owner in 
the latter case has no two-year period 
of redemption, and is entitled to re- 
deem only at any time before sale, as 
provided in art 5107—50. Alamo Land 
& Sugar Co. vy. Hidalgo County Water 
Improvement Dist. No. 2, (Tex.Civ. 
App.) 276 S.W. 949. 


54. Adams v. Slee, 268 P. 959, 92 
Cal.App. 708. 


55. Petitt v. Riverside Irr. Dist., 
247 P. 1030, 140 Wash. 6. 


fa] “May” is equivalent to “must,” 
as the word is used in the statute, and 
the right to redeem does not lie with- 
in the discretion of the district offi- 
cers merely because the statute says 
they “may” reconvey. Petitt v. Riv- 
erside Irr.’ Dist., 247 PP.” 1030,..040 
Wash. 6. 


° 


SSS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing, such refusal is subject to review by the courts.°° 
The general rule that a mere stranger may not re- 
deem property from a tax sale®? is not applicable to 
redemption from an irrigation district assessment 
by an association of landowners acting for the bene- 
fit of. the owner of the particular property redeem- 
ed,°* and where the owner subsequently ratifies the 
redemption by the association it is valid and effec- 
tual.°® 


Redemption before issuance of deed may be per- 
mitted upon substantial compliance with applicable 
statutory provisions.®° 


[§ 988] (7) Tax Titles and Deeds—(a) In Gen- 
eral. Where there has been no sale of land for 
delinquent irrigation assessments pursuant to stat- 
ute, tax deeds issued to the purchaser of a delin- 
queney certificate are invalid.®t Failure to com- 
ply with statutory regulations relative to sale, entry 
thereof, and timely issuance ‘and filing of certifi- 
eates of sale of delinquent property prejudices the 
owner thereof®? and renders invalid tax deeds issued 
without compliance with such statutory require- 
ments.®? 


Failure to serve personal notice of purchase on oc- 
cupant of land purchased for delinquent irrigation 
assessments, as required by statute, vitiates the tax 
deed.®* 


[§ 989] (b) Tax Deed. The property sold and 
deeded should be properly described in the tax deed.®® 
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It has been held that a tax deed is invalid where it 
fails to set forth correctly the name of the party 
assessed and whose property is sold,°® although a 
minor error in the name as recited does not invalidate 
the deed.°* Statutory provisions making a tax deed 
conclusive evidence of the regularity of prior pro- 
ceedings do not cure defects in the deed itself,®* and 
extend only to such matters as are not covered by 
other statutory provisions declaring the effect of the 
deed as prima facie evidence.®® Statutory provisions 
making a tax deed conclusive evidence of the regu- 
larity of prior proceedings, when construed in con- 
nection with other provisions making the deed prima 
facie evidence that the property was sold as pre- 
seribed by law, do not preclude one from showing 
that a duplicate sale certificate was not filed’ as 
required by statute.*4_ Under such statutes, however, 
formal irregularities in the prior proceedings are 
cured by issuance of the deed.*? 


Proof of sale. While tax deeds are prima facie 
evidence that the land represented thereby has been 
duly sold,’* positive and undisputed evidence may 
properly be admitted to show that there was no 
sale.“4 


Filing in Land Office. Rules and regulations of 
the federal secretary of the interier requiring the 
filing of deeds in the United States Land Office are 
intended for the benefit of the United States and its 
land officer,*®° and the failure to comply with such 
regulations may not be used by another as the basis 


56. Petitt v. Riverside Irr. Dist., 
supra. 
57. See Taxation § 1695. 


58. . Rothgeb v. Cunningham, 203 P. 
956, 118 Wash. 701; Birge v. Cunning- 
ham, 203 P. 954, 118 Wash. 458. 


59. Rothgeb v. Cunningham, 203 P. 
956, 118 Wash. 701; Birge v. Cunning- 
ham, 203 P. 954, 118 Wash. 458. 


fa] Illustration.—Where a_land- 
owners’ association in an irrigation 
district, formed and maintained to 
look after the individual interests of 
the owners of property, some of whom 
_ were nonresidents, redeemed land sold 
for district taxes with money raised 
by contribution from the members for 
the purposes of the association, not 
for the purpose of acquiring any lien, 
but to save the property for the own- 
er, who ratified what had been done 
for him and repaid the redemption 
money to the association, the redemp- 
tion was effective to restore title to 
the owner. Birge v. Cunningham, 203 
P. 954, 118 Wash. 458. 


60. Title & Trust Co. v. Columbia 
Basin Land Co., 238 P. 992, 1836 Wash. 
63. : 

[a] Sufficiency of tender.—Where 
the holders of a record title tendered 
the amount of irrigation assessments, 
or any amount necessary to redeem 
from the assessments, eight days be- 
fore deeds based on foreclosure were 
issued, in compliance with Remington 
Comp. St. § 11297, providing for re- 
demption before deed is issued, and 
the county treasurer’s office acknowl- 
edged the tender without objecting 
to the form thereof, even if such 
tenders were insufficient in amount, in 
view of the fact that the owners were 
ready, able, and willing to pay any 
additional sum necessary to satisfy 
assessments, and continued the offer 
in court and paid into the court the 
required amount of money, the tender 
was sufficient, and they were entitled 
to redeem from foreclosure. Title & 


Trust Co. v. Columbia Basin Land Co., 
238 P. 992, 136 Wash. 63. 


61. Eberhard v. Purcell, 296 P. 593, 
50 Idaho 393. 


62. Eberhard v. Purcell, supra. 
62. Eberhard v. Purcell, supra. 


64. Clinton v. Elder, 277 P. 968, 280 
P. 889, 40 Wyo. 350. 

[a] Service on son of occupant, 
while on the road in front of the 
property bought, is insufficient. Clin- 
ton vy. Elder, 277 P. 968, 280 P. 889, 40 
Wyo. 350. 

65. See case infra this note. 

[a] Description of property in tax 
deed not fatally uncertain and defec- 
tive, in view of the recorded map and 
judicial knowledge of the relative lo- 
cations of the sections. Adams v. 
Slee, 268 P. 959, 92 Cal.App. 708. 


66. Bruschi v. Cooper, 159 P. 728, 
30 Cal.App. 682 [reéh den 159 P. 734, 
30 Cal.App. 682]. 


67. Escondido High School Dist. v. 
Escondido Seminary, 62 P. 401, 130 
Cal. 128. 

68. Bruschi v. Cooper, 159 P. 734, 
30 Cal.App. 682 [den reh 159 P. 728, 
30 Cal.App. 682]. 


[a] Recital of wrong name of per- 
son assessed, where such recital oc- 
curs in the deed itself, is not cured. 
Bruschi v. Cooper, 159 P. 734, 30 Cal. 
App. 682 [den reh 159 P. 728, 30 Cal. 
App. 682]. 


69. McDonough v. Cooper, 
153, 179 Cal. 384. 


[a] Lawful assessment.—Under St. 
(1897) p 271 § 48, making the deed 
evidence that the property was as- 
sessed as required by law, the deed 
following a sale of nonpayment of an 
assessment levied by an irrigation 
district prima facie is not conclusive 
of a lawful assessment of the prop- 
erty. McDonough v. Cooper, 177 P. 
153, 179 Cal. 384. 


tee 


70. Rothgeb v. Cunningham, 203 P. 
956, 118 Wash. 701; Birge v. Cunning- 
ham, 203 P. 954, 118 Wash. 458. 


[a] Tlustration—On a sale of 
property for irrigation assessments 
by decree of a court ina county other 
than that in which the land was situ- 
ated, failure to file a copy of the cer- 
tificate of sale in the office of the 
county auditor of the county in which 
the land was situated, as required by 
Remington Code (1915) § 6442, in or- 
der to give the landowner notice of 
the sale so that he may redeem it 
within two years, as provided for in 
§ 6444, pertains to the making of the 
sale itself, and renders it illegal, not- 
withstanding § 6445, providing that 
the treasurer’s deed is conclusive evi- 
dence of all the proceedings from the 
assessment, inclusive, up to the exe- 
cution of the deed. Rothgeb v. Cun- 
ningham, 203 P. 956, 118 Wash. 701; 
Birge v. Cunningham, 203 P. 954, 118 
Wash. 458. 


71. See supra § 986. 


72. McDonough v. Cooper, 177 P: 
153, 179 Cal. 884. 


[a] “Any irregularity in the cer- 
tificate is cured by the conclusive evi- 
dence clause, since the regularity of 
the certificate is not one of the mat- 
ters as to which the deed is made pri- 
ma facie evidence. The provision for 
a certificate might have been omitted 
from the statute altogether without 
impairing any constitutional right of 
the property owner. Any irregularity 
in the form of such certificate may 
therefore be remedied ‘by a curative 
clause such as that contained in sec- 
tion 48." McDonough vy. Cooper, 177 
PeeLbos wos, 7.9 Cal, ssa, 


73. Eberhard v. Purcell, 296 P. 593, 
50 Idaho 3938. 


74. Eberhard v. Purcell, supra. 


75. Clinton v. Hilder, 277 P. 968, 
280 P. 889, 40 Wyo. 350. 
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of a eollateral attack on the tax title.7® 


[§ 990] (c) District or County as Purchaser. 
The deeding of land to an irrigation district for 
delinquent assessments, following a tax sale, does 
not necessarily destroy existing tax lens in favor 
of other state agencies,’7 nor merge them into the 
tax deed,*® and such other liens are extinguished or 
merged only when necessary to protect property 1m- 
pressed with a public use.*® 


County acquiring lands through tax sale for irri- 
gation district assessments holds title as trustee.*° 


[§ 991] (d) Actions Concerning Tax Title. 
Where plaintiff, suing to quiet his title, supports his 
claim of ownership by proof of a tax deed containing 
all matters recited in the certificate of sale, as re- 
quired by statute, and duly acknowledged, he there- 
by presents a prima facie case,** and the burden 
devolves upon defendant to establish his title to 
the property by a preponderance of the evidence.*? 
In the absence of a contrary showing by pleading or 
proof, in an action to quiet a tax title, it will be pre- 
sumed that plaintiff is a qualified assignee of the cer- 
tificates of sale.** It has been held that a land- 
owner may not, in an action brought by the holder 
of the tax title to quiet the same, raise the objec- 
tion that ali the land sold for delinquent irrigation 
taxes was not included in the deed.**# 


Owner of land within federal irrigation district 
may bring an action under the state law and in the 
state courts for cancellation of a tax deed.®® 


WATERS 


[§§ 989-993 


Pleading. Ina suit to quiet a tax title, an allega- 
tion of assessment is a sufficient allegation of the 
regularity thereof.*® 


{§ 992] 0. Disposition of Taxes and Assessments. 
The disposition to be made of funds raised by irriga- 
tion taxes and assessments is governed by applicable 
constitutional and statutory provisions,** and, in ac- 
cordance with such provisions, it has been held that 
collections made on account of assessments for op- 
eration and maintenance should be paid to the ir- 
rigation district treasurer,** and that collections 
made on account of assessments for interest or princi- 
pal of bonds,®® or contracts with the United States,°° 
must be paid to the state treasurer, who acts as cus- 
todian for district funds, and that moneys derived 
from the sale of sueh lands are trust funds.°! 


Constitutional provisions prohibiting state or any 
subdivision thereof from becoming stockholder in any 
corporation have been construed as not prohibiting 
an irrigation district from using its taxes or assess- 
ments to purchase stock in a water reservoir com- 
pany.°? 

[§ 993] 8. Dissolution or Other Termination of 
District—a. In General. Dissolution of an irrigation 
district can be made only in accordance with ap- 
plicable statutory provisions.®* In the absence of 
statutory authorization to the contrary, an irrigation 
district may not be dissolved at the suit of an in- 
dividual,®* nor by the appointment of a receiver,?® 


but may be dissolved only at the suit of the state 


76. Clinton v. Elder, supra. 

[a] MTlustration.—Regulation of 
the secretary of the interior requiring 
the filing in local land office of the as- 
signment of a homestead entry within 
an irrigation district, as authorized 
by U.S. C. A. tit 43 § 621, was for the 
benefit of the United States and its 
land office only and did not authorize 
subsequent purchasers of the tax deed 
to question the validity of the previ- 
ous deed for failure to comply with 
the regulation. Clinton v. Elder, 277 
P. 968, 280 P..889, 40 Wyo. 350. 


77. Palo Verde Irr. Dist. v. Jami- 
son, (Cal.) 17 P.(2d) 147; La Mesa, 
Lemon Grove & Spring Valley Irr. 
Dist. v. Hornbeck, 17 P.(2d) 148, 216 
Cal. 730. 

[a] County tax lien.—Irrigation 
districts aequiring property by deeds 
after sale for delinquent assessments 
were not entitled to cancellation of 
liens thereon for delinquent county 
taxes. Palo Verde Irr. Dist. v. Jami- 
son, (Cal), 1% C20) 1473) Ma Mesa 
Lemon Grove & Spring Valley Irr. 
Dist. v. Hornbeck, 17 P.(2d) 143, 216 
Cal. 730. 

78. Palo Verde Irr. Dist. v. Jami- 
son, (Cal.) 17 P.(2d) 147; La Mesa, 
Lemon Grove & Spring Valley Irr. 
Dist. v. Hornbeck, 17 P.(2d) 1438, 216 
Cal. 730. 


79. Palo Verde Irr. Dist. v. Jami- 
son, (Cal.)) 17 P.(2d) 147; La Mesa, 
Lemon Grove & Spring Valley Irr. 
Dist. v. Hornbeck, 17 P.(2d) 1438, 216 
Cal. 730. ; 

80. State v. Board of Com’rs of 
Cascade County, 296 P. 1, 19, 89 Mont. 
Sis 

Si. Corson v. Crocker, 161 P: 287, 
81 Cal.App. 626. 


g2. Corson v. Crocker, supra. 
[a] To satisfy burden it is req- 


uisite that defendant, in a _ suit to 
quiet title by one claiming under a tax 
sale by an irrigation district, show 
some defect in the assessment or 


rother proceedings leading up to the 


sale, and, finally, to the execution of 
a tax deed to a purchaser at the 
sale, fatal to the legality of the sale 
or deed. Corson v. Crocker, 161 P. 287, 
31 Cal.App. 626 (burden not satisfied). 


[b] Evidence sufficient to support 
finding.—In a suit to quiet title by 
plaintiff claiming under a tax deed 
from an irrigation district, a finding 
of the court that a delinquency notice 
was published as required by St. 
(1897) p 268 § 41, was supported by 
the evidence. Corson y. Crocker, 161 
P. 287, 31 Cal.App. 626. 


83. Hatch y. Edwards, 269 P. 138, 
72 Utah 1138. 


84. Hatch v. Edwards, supra. 


85. Clinton v. Elder, 277 P. 968, 280 
P. 889, 40 Wyo. 350. 


S86. Hatch vy. Edwards, 269 P. 138, 
Renita dass 


87. See constitutional and statu- 
tory provisions. 


88. Hurlebaus v. American Falls 
Reservoir Dist., 286 P. 598, 49 Idaho 
158. 

89. Hurlebaus v. American Falls 
Reservoir Dist., supra. 


90. Hurlebaus v. American Falls 
Reservoir Dist., supra. 


91. State v. Board of Com’rs of 
eS County, 296 P. 1, 19, 89 Mont. 


“The monies derived from the sale 
of such lands are trust funds. The 
parties and entities interésted in that 
fund are the school districts within 
the county, the county itself, the 
state to the extent of the taxes owing 
to it, the bondholders, and the hold- 


ers of the debenture certificates. If 
the lands shall sell for an amount in 
excess of the taxes and assessments, 
then, after the payment of the general 
taxes, applying the well-established 
rules of equity, the remainder of the 
money Should be turned over to the 
irrigation district, provided that sum 
does not exceed the total amount 
which would have been assessed 
against these lands on account of the 
bonds, had such lands not been trans- 
ferred by tax deed. Thus the bond- 
holders will have received the full 
value of all of their security.” State 
v. Board of Com’rs of Cascade Coun- 
ty, supra. 


$2. Thaanum v. Bynum Irr. Dist., 
232 P. 528, 72 Mont. 221. 


[a] For example, taxes imposed 
by an irrigation district to pay for 
the purchase, construction, and main- 
tenance of an irrigating system, being 
in the nature of special assessments, 
as distinguished from general taxes, 
expenditures under Rey. Codes (1921) 
§ 7174 subd 38, as amended by L. (1923) 
ce 157, for' the purchase of stock in a 
reservoir company or water rights of 
stockholders therein, is not prohibited 
by Const. “art 13 0§ i. © Thaanumi aye 
py agm Irr. Dist., 232 P. 528, 72) Mont 


$3. Bottoms v. Madera. Irr. 
242 P. 100, 74 Cal.App. 681. 


[a] Both voluntary and involun- 
tary dissolution can be had only in ac- 
cordance with the statutory provi- 
sions respectively governing such 
dissolutions. Bottoms y. Madera Irr. 
Dist., 242 P. 100, 74 Cal.App. 681. 


94. Barnhart v. Hidalgo County 
Water Improvement Dist. No. 4, (Tex. 
Civ.App.) 278 S.W. 499. 


95. J. C. Engleman Land Co. v. 
Donna Irr. Dist. No. 1, (Tex.Civ. App.) 
209 S.W. 428 [error refused]. 


Dist., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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from which it derived its powers,®® and the directors 
of an irrigation district may not make a valid con- 
tract for dissolution of the district.®? 


[§ 994] b. Payment of Indebtedness. An irriga- 
tion or reclamation district may not avoid payment of 
its debts by dissolution,?® and where the statutes 
require payment of indebtedness prior to dissolution, 
or adequate provision therefor, there ean be no valid 
dissolution without a precedent payment of all just 
indebtedness of the district,?® or the furnishing of 
adequate security,' although an owner of irrigation 
bonds who has been tendered the full face value of 
his bonds with interest thereon to maturity 1s not 
in a position to question the validity of a dissolu- 
tion decree in which all other creditors of the dis- 
trict who were parties to the proceeding have ac- 
quiesced.? 


[§ 995] c. Abandonment and Nonuser of Fran- 
chise. In the absence of statutory provision there- 
for,’ an irrigation district will not automatically lose 
its legal existence by reason of nonuser of its pow- 
ers,* nor may the courts dissolve an irrigation dis- 
trict on the ground of nonuser of its franchises.® 


Under statute providing for automatic dissolution 
of a district if it does not begin to function within 
a prescribed period after formation, where the facts 
show that the district proceeded with due diligence 
to carry out the purposes of its organization it does 
not forfeit its legal existence.® 


[§ 996] d. Proceedings for Dissolution. Under a 
statute providing for the dissolution of irrigation 
districts, and specifically designating the proceed- 
ing for dissolution as one in rem but not contemplat- 


96. Barnhart v. Hidalgo County 1. 
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Michigan Trust Co. v. Otero Irr. 
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ing any seizure of the property of the district, the 
proceeding for dissolution is not one in rem despite 
its statutory designation as such,’ but in its final 
analysis the whole proceeding is merely one to de- 
termine the indebtedness of a quasi-public irriga- 
tion district having substantially the same status 
as a municipality and then authorizing the represen- 
tatives of the district to sell or exchange its prop- 
erty,® and the statute authorizes the court to grant 
a sale or exchange of district assets when the pro- 
posed transfer provides adequate security for the 
ultimate payment or complete liquidation of all the 
indebtedness of the district,? and a judgment ren- 
dered in such a proceeding without custody of the 
property does not bar unpaid bondholders who were 
not parties to the dissolution proceeding from there- 
after securing relief.1° 


Setting aside default of creditor in dissolution 
proceeding. Where the trial court abuses its dis- 
cretion in refusing to set aside the default of a 
creditor in a dissolution proceeding, its action is 
subject to review.11 


[§ 997] e. Effect of Dissolution and Disposition 
of Property.1? A judgment dissolving an irrigtion 
district as a de jure corporation does not preclude 
its subsequent existence as a de facto district ex- 
ercising the same powers.'® Upon dissolution of a 
de facto irrigation district its property, paid for dur- 
ing its existence as a de facto public corporation, 
does not revert to the original owner,!? and its dis- 
solution does not bring to life any rights in favor 
of third parties which could not have been asserted 
against its property during the period of its exist- 
ence.?® 


222, 102 Or. 265. 


Water Improvement Dist. No. 4, (Tex. 
Civ.App.) 278 S.W. 499; J. C. Engle- 
man Land Co. v. Donna Irr. Dist. No. 
1, (Tex.Civ.App.) 209 S.W. 428 [error 
refused]. 

97. Bottoms v. Madera Irr. Dist., 
242 P. 100, 74 Cal.App. 681. 


Powers to contract generally see 
Supra § 903. 

98. Beasley v. Assets Conservation 
Co., 230 P. 411, 131 Wash. 438. 

99. In re Green City Irr. Dist., 13 
P.(2d) 1113, 91 Colo. 202; Michigan 
MrnsteeO. uv.) OLeroy Ire: Dist. 232 PP, 
919, 76 Colo. 441. 


fa] Illustration.—Under a statute 
providing that a petition for dissolu- 
tion of an irrigation district shall 
recite that all bills and claims against 
it have been fully satisfied and paid, 
dissolution may not be made unless 
and until all of the district’s just in- 
debtedness is paid or satisfied. In re 
Green City Irr. Dist., 13. B.(2d) 1113, 
91 Colo. 202. 


[b] Payment not shown by mere 
levy.— Where taxes or assessments 
Jevied on property within irrigation 
district were not paid, the fact that 
they were levied did not discharge 
bonds and coupons payable therefrom 
and judgment thereon, so as to per- 
mit dissolution of the district with- 
out the payment of such indebtedness 
under Comp. L. § 2035 et seq, especial- 
ly where the district owned an irriga- 
tion *system and certificates of pur- 
chase of lands in the district at tax 
sales, and, under §§ 1986 and 1992, 
might issue refunding bonds. Michi- 
gan Trust Co. v. Otero Irr. Dist., 232 
P. 919, 76 Colo. 441. 


Dist., supra; Dalton v. Otero Irr. Dist., 
232 P. 922, 76 Colo. 438. 

[a] 
§ 2035 et seq, the dissolution of an 
irrigation district is not authorized 
until such district has paid all out- 
standing claims or its indebtedness 
has been liquidated and adequate se- 
curity accepted by the creditors, and 
a decree which permits dissolution 
without such payment or security is 
erroneous. Michigan Trust Co. v. 
Otero, Irr. Dist.; 232 P: 919, 76 Colo, 
441. 


2 yin rer GreensGity. [rr Dist-. 513 
Pi(2d)_ 1113, 91-Colo. 202. 

[a] Bondholder not entitled to 
interest on bonds and coupons from 
date of maturity to date of payment 
so that a refusal to pay such interest 
is not a refusal to pay the just in- 
debtedness of the district so as to sus- 
tain the bondholder’s attack on the 
validity of the dissolution decree. In 
re Green City Irr. » Dist.,, 18° P.(2d) 
1113, 91 Colo. 202. 

38. See statutory provisions; 
infra text and notes 4-6. 


4 Greig v. Owyhee Irr. Dist., 202 
PP. 222, 102) Or. 260: 


[a] District cannot commit suicide 
or die natural death, in the absence of 
a provision of law for its automatic 
termination, and an irrigation district 
organized in 1910 did not abandon its 
corporate franchise by reason of the 
fact that during the years 1914 to 
1918, exclusively, no election of offi- 
cers was had, and the old officers con- 
tinued to hold over, and no bonds were 
voted or irrigation system construct- 
ed. Greig v. Owyhee Irr. Dist., 202 P. 


and 


Tllustration.—Under Comp. L. |. 


5. People v. Selma Irr. Dist., 32 P. 
1047, 98 Cal. 206. 

6 White v. Fahring, (Tex.Civ. 
App.) 212 S.W. 193 [error refused]. 


7. Beck v. Otero Irr. Dist., 50 F 
(2d) 951. a 


8. Beck v. Otero Irr. Dist., supra. 


9. Beck v. Otero Irr. Dist., supra. 
10. Beck v. Otero Irr. Dist., supra. 


11... Dalton v:..(Otero: Err. Dist); 232 
P1922, 76 Colo 438. 


[a] Abuse of discretion shown.— 
The granting or refusal of an applica- 
tion to set aside a default is a matter 
largely within the sound legal discre- 
tion of the trial court, but in a pro- 
ceeding to dissolve an irrigation dis- 
trict where there had been several 
continuances and default of another 
creditor had been set aside a few days 
earlier, a refusal to set aside default 
and permit a creditor to file a claim 
was an abuse of discretion. Dalton vy. 
rere irre Dist,, 232 yPre oe onGolos 


_12. Dissolution as not absolving 
district from its debts see supra § 994. 

12. Byington v. Sacramento Valley 
West Side Canal Co., 148 P. 791, 170 
Cal. 124. 

14, Fisher y. Pioneer Const. Co., 
163 P. 851, 62 Colo. 538. 


15. Fisher v. Pioneer Const. GCo., 
supra. 
[a] Mechanic’s lien, which could 


not have been asserted against the 
district as a de facto public corpora- 
tion, may not be asserted against its 
property after its dissolution by quo 
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[§ 998] E. Irrigation and Ditch Companies*—1. 
In General. Irrigation and ditch companies include 
unincorporated mutual associations,'® and private 
corporations, either quasi-public in thei nature,** 
or restricting their service to their own stockhold- 
ers;+5 in some eases, the water rights being owned 
by the corporation;'® in others, by the stockhold- 
ers,*° the corporation owning the canal or ditch;* 
and the corporation being under contractual obliga- 
tion to earry,?? or to supply,?* water to the stock- 
holders, as the case may be, although in some cases 
where water rights are owned by the corporation, 
the stockholders are said to be equitable owners en- 
titled to proportionate distribution of such waters as 
the corporation acquires by appropriation.** 


[§ 999] 2. Unincorporated Mutual Associations 
and Joint Stock Companies.*®° Mutual ditch compa- 
nies are unincorporated associations, the property 
of which is held by the members as tenants in com- 
mon, and each is entitled to sell his interest without 
the consent of the others,?° his certificate of member- 
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ee | 
[§§ 998-999 


ship being considered as constituting a muniment of 
title to an interest in the property of the associa- - 
tion,?” and as evidencing the amount and extent of 
the appropriation of water which each holder pos- 
sessed, where the evidence shows that the certificates 
were so regarded by the members.*° A change in 
the location of the ditch which will be injurious to 
some of the members cannot be made by the others, 
although they constitute a majority, at their mere 
will or without the consent of those who will be af- 
fected, and they may be enjoined if they attempt 
it;*° and the rule is still effective after the original 
community ditch has been succeeded by a corpora- 
tion with limited powers which do not include a pow- 
er in the majority to change at will the main diteh.®? 
There is, however, an implied agreement between 
members of the original community association, and 
under the corporation which succeeded it, that if a 
change in the original course of the ditch should be- 
come necessary to the continued existence of the en- 
terprise, a change to the extent sufficient to avoid 


warranto proceedings. Fisher v.;rations owning and administering ])owners in common of the diversion 
Pioneer Const. Co., 163 P. 851, 62 Colo.| property for the benefit of their stock-| works and conduits; but the respec- 
538. holders, nor have the stockholders in|tive water rights will remain sev- 
16. See infra § 999 that class of corporations any other] eral, and will remain private pfop- 

* : or further rights than have those of|erty. If the persons owning such 


17. Gould v. Maricopa Canal Co., 


76 P. 598, 8 Ariz. 429; Sherman Coun- 
ty Irr., etc., Co. v. Drake, 91 N.W. 512, 
65 Neb. 699; Candelaria v. Vallejos, 
81 P. 589, 18 N.M. 146; Edinburg Irr. 
Co. v. Paschen, (Tex.Civ.App.) 223 S. 


WwW. 329 [aff (Tex.Commn.App.) 235 
S.W. 1088]. See San Diego Flume Co. 
v. Souther, 90.F. 164, 32 C.C.A. 548 


[aff 104 F. 706, 44 C.C.A. 143] (hold- 
ing such corporations to be private 
corporations subject to regulatory 
statutes as to service and charges). 
[a] Public use.—‘‘In the case of 
the use of water in villages, towns, 
and cities, the right to the use usual- 
ly extends to every inhabitant with- 
in the range of the distributing sys- 
tem or who can get access thereto. 


In the case of water for irrigation,: 


the class is necessarily more select, 
and does not include the general pub- 
lic within the area served. But this 
is so because it is not every inhabit- 
ant that can make that use of the 
water. Only those occupying land 
can do so. And for this reason it is 
held that while there may be a public 
use for the benefit of landowners, the 
use of water for irrigation is not 
public unless the water is available, 
as of right, upon equal terms, to all 
landowners of the class and within 
the area to be benefited who can get 
water from the ditches to their lands. 
If the dispenser of water has the 
right to say who shall have it, and 
upon what terms, selling to one and 
refusing to sell to another at will, it 
is not devoted to public use.” Thay- 
er v. California Development Co., 128 
Pe eeehe4 eal taigem 2, 


18. Consolidated Peoples Ditch 
Co. v. Foothill Ditch Co., 269 P. 915, 
205 Cal. 54; McCullagh v. State R. 
Commn., (Cal.) 210 P. 264; Swanger 
v. Porter, 128 N.W. 516, 87 Neb. 764; 
Oldroyd.v. McCrea, 235 P. 580, 65 
Utah 142, 40 A.L.R. 230. 


{a] Not public service corpora- 
tion.—Oldroyd v. McCrea, 235 P. 580, 
65 Utah 142, 151, 40 A.L.R. 230. 


[b] “The term ‘Mutual Water 
Company,’ has no defined legal mean- 
ing which would serve to differenti- 
ate corporations, organized for the 
acquiring of water rights and the dis- 
tribution of water, from other corpo- 


corporations in general with respect 
to the administration of the affairs 
and properties of the corporation. 
The stockholders in corporations or- 
ganized chiefly for the purpose of ac- 
quiring and distributing water have, 
it is true, a definite right to their pro- 
portion of the distribution of such 
water when so acquired, and the cas- 
es are uniform to the effect that they 
may individually enforce that right 
by appropriate proceedings in the 
event of its evasion or denial on the 
part of the officers of the corpora- 
tion.” Consolidated Peoples Ditch 
Co. vi Foothill ,Ditch,Co., 269 P..915, 
205 miCalng 5A Moos 


19. Consolidated Peoples Ditch 
Co. y. Foothill Ditech Co,, 269 Ps 915, 
205 Cal. 54; Thayer v. California De- 
velopment Co., 128 P. 21, 164 Cal. 117; 
Miller v. Imperial Water Co., 103 P. 
22kdeL56 i\Cal, 27, (24) dusk AWN Sve las 
McDermont vy. Anaheim, etce., Co., 56 
PB. 779,124 Cal. 112; In re Waters-of 
ele Walla River, (Or.) 16 P.(2d) 


20. Murphy v. Kerr, 296 F. 536 [aff 
5 F.(2d) 908]; Hildreth v. Montecito 
Water’ Cori?) IP. 395,5 139 Callan 
Stratton v. Railroad Com’rs, 198 P. 
1051, 186 Cal. 119; Acequia Del Llano 
v. Acequia De Las Joyas Del Llano 
Birio, 17,9 pe e23bey ao WINE als ces 
redge v. Mill Ditch Co., 177 P. 939, 90 
Or. 590; 


[a] Appropriation to public use.— 
“Where a number of persons owning 
land are each entitled to take water 
from a common stream or source for 
use upon their respective tracts of 
land, either by virtue of an appropria- 
tion under the Civil Code, or by pre- 
scription, or as riparian owners, the 
water right of each is individual and 
several, and must be considered as 
private property, and not the sub- 
ject of public use, although the per- 
sons so owning interests in the 
stream are very numerous, and their 
lands include a large neighborhood. 
The owners of such water rights may 
make a joint diversion, and may car- 
ry the water from the point of diver- 
sion in a common conduit, made with 
common funds; and in such a ease, 
in the absence of a special contract 
to the contrary, they will be the 


rights see fit to form a corporation, 
and delegate to such corporation the 
work of making the diversion and dis- 
tribution and of constructing and 
keeping in repair the dams and con- 
duits, reserving to themselves their 
rights in the water, as was done in 
this case, they do not thereby dedi- 
cate or appropriate to public use the 
water thus reserved and used by 
them.” Hildreth v. Montecito Creek 
Water Co., 72 P. 395, 398,.139 Cal. 22. 


21. Braley v. Empire Water Co., 
20 P.(2d) 75; Murphy v. Kerr, 296 
F. 536 [aff 5 F.(2d) 908]; Eldredge v. 
Mill Ditch Co., 177 P. 939, 90 Or. 590. 


22. Murphy v. Kerr, 296 F. 536 [aff 
5 F.(2d) 908]; Stratton v. Railroad 
Com’rs; (198 | P* 1051, “186 VGal eee 


Hildreth v. Montecito Water Co., 72 
P. 395, 139 Cal. 22; Eldredge v. Mill 
Ditch Co., 177 P. 939, 90 Or. 590. 


23. Thayer v. California Develop- 
mrent\ (Co.,.0128 *R/i21)\.0164) Caley 
Miller v. Imperial Water Co., 103 P. 
227,156 Cal. 27,24 LJRsA.NUS) $728 
McDermont y. Anaheim, ete., Co., 56 
P. 779, 124 Cal. 112; In re Waters of 
walle Walla River, (Or.) 16 P.(2d) 


_{a] Although contractual, the 
right of a stockholder to his supply 
of water is enforceable by mandamus. 
Miller v. Imperial Water Co., 103 P. 
227, 156 Cal. 27, 24 L.R.A.N.S. 372. 


24. Consolidated Peoples Ditch 
Co. v. Foothill Ditch Co., 269 P. 915, 
205 Cal. 54. 


25. Associations generally see As- 
sociations 5 C.J. p 1330. 


Joint stock companies generally 
eee Joint Stock Companies 33 C.J. p 


Partnerships generally see Partner- 
ship 47 C.J. p 619. 
26. Biggs v. Utah Irr. Ditch Co. 
64 P. 494, 7 Ariz. 331. : 
27. Biggs v. Utah Irr. Ditch Co., 
64 P. 494, 7 Ariz. 381. 


28. Biggs v. Utah Irr. Ditch Co., 64 
P. 494, 7 Ariz. 331. 


29. Candelaria v. Vallejos, 81 P. 
589, 18 N.M. 146. 


30. Candelaria v. Vallejos, 81 P. 
589, 13 N.M. 146. 


*By S. BoyD DARLING (8§ 998-1053). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


’ 


§§ 999-1002] 


the insuperable obstacle may be made. Under stat- 
ute giving the power to fix maintenance charges, and 
declaring the duties of the water master or manager, 
but omitting provision as to his salary, the members 
of an unincorporated water users’ association may 
fix the charges for maintenance,*? and, under an im- 
pled power, may fix the manager’s salary;?* and a 
member is liable for his share thereof on ground of 
his memberskip,** and also in quantum meruit where 
he accepted the service and acquiesced in action of 
members fixing the manager’s salary;°* nor ean he 
set ap by way of counterclaim the damage and ex- 
penses incurred resulting from a failure in the serv- 
ice, where the claim had been liquidated in another 
suit.°® In some states, if the persons interested in 
a partnership ditch cannot agree on the distribution 
of the water, either of them may apply to the court 
to appoint a suitable person to make the distribu- 
tion.*7 Where the owners of a ditch form a joint 
stock company for the specific purpose of maintain- 
ing such diteh for a fixed period of years, the indi- 
vidual members eannot withdraw from such associa- 
tion before the expiration of that period without an 
amendment of the by-laws.?8 


[§ 1000] 8. Private Corporations in General?®— 
a. Incorporation.*° The general rule that a corpo- 
ration cannot be formed under a general law except 
as expressly authorized thereby,*! applies to irriga- 
tion companies,*” and permits the incorporation of 
irrigation companies under an act providing for cor- 
porations generally, where a statute enacted subse- 
quently to the general law expressly so provides ;*? 
and following the general rule that repeal of stat- 
utes by implication is not favored,** a general law 
relating to corporations for construction of canals 
and supplying water is not repealed by a general law 
relating to corporations generally,*> or to corpora- 
tions organized primarily for purposes other than 
irrigation.4®° Where the general law incorporates 
every community ditch in the state then or there- 
after existing, and regulates elections of their offi- 
cers, every community ditch is a corporation by vir- 
tue of its existence, and without initiating any pro- 
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cedure to become such; but inasmuch as it eannot 
act, or sue or be sued, except through its officers, 
and as the law regulates their election, an election 
of officers, in conformity to statutory requirements, 
must be had before the corporation may act as 
such.47 The statutory requirement of a sworn state- 
ment, properly recorded, showing the purpose of the 
irrigation company, and the number of acres to be 
irrigated, is met by an affidavit to the required facts 
made by the president of the company, and record- 
ed.*8 Following the general rule as to the effect of 
defective’ incorporation,*® if there is a law under 
which an irrigation company may be incorporated, a 
bona fide attempt to organize thereunder, and an ac- 
tual use of corporate powers, the legality of its ex- 
istence cannot be attacked collaterally®° as, for ex- 
ample, in a contest between rival corporations in- 
volving priority of water rights.°+ 

[§ 1001] b. Amendment of Charters.°? In the 
absence of constitutional or statutory reservation by 
the state of power to amend a charter, a charter can- 
not be amended without the consent of all the stock- 
holders,®? but where the original charter itself pro- 
vides that statutes altering the charter powers may 
be accepted by a designated number of stockholders 
voting at a general or special election, statutory 
amendments are effective if the required number of 
stockholders act thereunder, even though the amend- 
ment has not been formally accepted.°* 


[§ 1002] c. By-Laws.®> The rules as to by-laws 
of corporations generally,°® apply.®°’ By-laws, 
where properly acted upon by the stockholders, and 
not in violation of law or charter or vested rights, 
are binding as between corporation and stockholders 
and as between the stockholders themselves.°* An 
irrigation corporation may adopt by-laws providing 
that stock shall be issued only to landowners enti- 
tled to water and should be transferable only with 
land;®* or regulating the use of the water by its 
stockholders in turn, requiring each to contribute his 
proportionate share to a maintenance fund, and mak- 
ing payment a condition of the right of the stock- 


81. Candelaria v. Vallejos, supra. 

32. Carter v. Niday, 269 P. 91, 46 
Idaho 505. 

33. Carter v. Niday, supra. 

34. Carter v. Niday, supra. 

35. Carter v. Niday, supra. 

36. Carter v. Niday, supra. 

37. Mau v. Stoner, 83 P. 218, 14 
Wyo. 183. 

38. Strang v. Osborne, 94 P. 320, 42 
Colo. 187. 

39. Corporations generally see 
Corporations 14 C.J. p 1. 

40. Corporations generally see 


Corporations §§ 53-159. 

41. See Corporations § 106. 

42. See cases infra this section. 

43. Traber v. Railroad Commis- 
sion, 191 P. 366, 183 Cal. 804. 

44. See Statutes § 510. 

45. Traber v. Railroad Commis- 
sion, 191 P. 366, 183 Cal. 304. 

46. Westbrook v. Missouri-Texas 
Land & Irrigation Co., (Tex.Civ.Anpp.) 
195 S.W. 1154. 

47. State v. Tularosa Community 
Ditch, 143 P. 207, 19 N.M.. 352. 

[a] Contest between pretended 


corporations.—Where a_ pretended 
community corporation instituted quo 
warranto against another pretended 
community corporation to oust its 
control of an acequia, the relator 
was a nonentity and without interest 
in the controversy, where it had not 
complied with Comp. L. (1897) § 10, 
relative to the election of officers. 
State v. Tularosa Community Ditch, 
143 Ps 207, 19, NM." 352) 


48. Bay City Irr. Co. v. Sweeney, 
(Tex.Civ.App.) 81.S.W. 545. 


49. See Corporations § 215. 


50. Alder Slope Ditch Co. v. Moon- 


Shine Ditch Co., 176 P. 593, 90 Or. 385. 


51. Alter Slope Ditch Co. v. Moon- 
shine Ditch Co., supra. 


52. Corporations generally see 
Corporations §§ 184-205. 

53. See Corporations § 184, 

54 Citrus Growers’ Development 


Ass’n v. Salt River Valley Water Us- 
ers’ Ass’n, 268 P. 778,34 Ariz. 105. 


55. Corporations generally see 
Corporations §§ 426-444. 

Stocks and stock certificates see in- 
fra § 10038. 


56. See Corporations § 432. 
57. See cases infra this section. 


58. Swanger v. Porter, 128 N.W. 
516, 87 Neb. 764; Griffith v. Klamath 
aes Users’ Ass’n, 137 P. 226, 68 Or. 

[a] Right to change point of use. 
—Where a stock-holder in a ditch 
company has acquired a right to a 
certain amount of water, he may 
change the point of diversion of such 
water from one ranch to another, 
notwithstanding a long user on the 
former, unless the rights of others 
are injuriously affected, or unless his 
right so to divert it is restricted by 
some valid by-law of the company 
or agreement; anda by-law impairing 
such right would have no effect un- 
less authorized by the charter of the 
company or assented to by the stock- 
holder whose right is affected. 
Knowles v. Clear Creek, etc., Mill, 
tes (CO.n32, P29 hey Colo: 209% 


[b] Contribution towards repairs. 
—A by-law of a community ditch cor- 
poration, requiring all water users un- 
der such a system to contribute to- 
ward the repair of the ditch in a 
manner other than that provided by 
statute, is null and void. State v. 
nage Ditch Co., 185 P. 549, 25 N.M. 


59. Riverside Land Co. v. Jarvis, 
163 P. 54, 174 Cal. 316. 
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holder to receive water;®° or restricting the levy 
of assessments for revenue against shares of stock 
appurtenant to land for which water is available,** 
or prohibiting transfer of water from one tract to an- 
other except upon orders of board of directors.®? 


[§ 1003] d. Stock and Stock Certificates. 
Stock, not appurtenant to land, is personal proper- 
ty,°* and, under a statute so providing, no stock is 
appurtenant to land unless the corporation adopts 
and records in the county recorder’s office a by-law 
declaring it to be appurtenant to land.®® <A by-law 
declaring that stock shall be loeated only on land of 
the purchaser and that water shall be distributed 
only on lands on which stock is located, does not 
make such stock appurtenant to the land;®® but a 
by-law providing that stockholder shall be entitled 
to water only for land described in the certificate,°* 
or a by-law providing that stock is transferable 
only with land, does make it appurtenant.®® The 
provisions of the articles of incorporation must be 
strictly complied with in the issue of certificates of 
stock,®® and where a water company was organized 
to maintain an irrigation system on the basis of one 
share of stock to each acre of land irrigated, capi- 
tal stock, issued in excess of one share to one acre, 
must be reduced to the charter basis.7° 


[§ 1004] e. Stock Subscriptions and Purchase of 
Stock from Corporation.’1 The fact that a recla- 
mation project had been completed and the area to 
which water might lawfully be supplied had been 
fixed, and the subscription for stock closed, does not 
prevent a subsequent reopening of the subscription, 
where the system has been substantially enlarged, 
provided the company is able to fulfill its contract 
with the new subscribers, and the rights of existing 
shareholders are not impaired.’? In suit to fore- 
close lien given in connection with subseription to 
capital stock of plaintiff corporation, the complaint 
must show authority, in powers granted, to main- 
tain the suit, and the defendant’s ownership of land 
against which the lien is being enforced.** The 


128 N.W. [a] 


60. Swanger v. Porter, 
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Where articles of incorpora- 


[§§ 1002-1006 


amount paid under a contract of sale of all the stock 
of a canal company is the purchase price fixed by the 
contract minus the credits allowed the purchaser un- 
der its terms.‘4 Where the corporation assigns a 
contract for sale of its shares, with consent of the 
purchaser who agrees to pay the assignee for the 
shares, the right to sue on the purchase money notes 
is in the assignee, not in the corporation;’® nor can 
the purchaser escape liability to the assignee thereon 
on grounds applicable only to the superseded con- 
tract between himself and the corporation.7® A pur- 
chaser may rescind a fraudulent sale of stock to 
him,*7 and his right to rescind is not affected by his 
payment of an assessment for maintenance charges 
after giving notice of rescission, made to prevent 
foreclosure of the assessment lien.7® 


[§ 1005] f. Sale and Transfer of Stock.7® The 
stock of a mutual irrigation corporation represents 
water rights, and a transfer of a certificate separate 
from the land deseribed therein. transfers the water 
right for use on other land.*°. Where articles of in- 
corporation, by-laws, and certificate of stock provide 
that stock is transferable only with land, it becomes 
appurtenant to the land,*? and a sale of the land on 
foreclosure vests in the grantee an equitable title 
to the stock. In the absence of evidence that shares 
of stock in a water company represented water rights 
appurtenant to lands, or that. the corporation was a 
mutual company, the rule governing judicial sales 
of corporate stock generally®? applies, and a pur- 
chaser at an execution sale in good faith and with- 
out notice that the outstanding certificate belongs to 
some one other than the judgment debtor is entitled 
to transfer to himself on the books of the company,** 
and the record of a deed by the debtor conveying his 
land and eapital stock appurtenant thereto is not 
constructive notice of transfer of his stock in the 
water company.®* 


[§ 1006] g. Members and Stockhelders®®>—(1) In 
General. Membership in an irrigation corporation 


that purchaser should have credit for 


516, 87 Neb. 764. 

61. Griffith v. Klamath Water Us- 
ers’ Ass’n, 137 P. 226, 68 Or. 402. 

[a] Where water not available, 
shares are not assessable under by- 
law so providing. Griffith v. Kla- 
math Water Users’ Ass’n, 137 P. 226, 
68 Or. 402. 

62. Model Land & Irrigation Co. v. 
Madsen, 285 P. 1100, 87 Colo. 166. 

63. By-laws generally see supra § 
1002. 

Corporations generally see Corpora- 
tions §§ 517-551, 698-722. 


64. Palo Verde Land & Water Co. 
v, Edwards, 254 P. 922, 82 Cal.App. 
52. 

65. Palo Verde Land & Water Co. 
v. Edwards, 254 P. 922, 82 Cal.App. 52. 


66. Palo Verde Land & Water Co. 
v. Edwards, 254 P. 922, 82 Cal.App. 
52. 


67. Berg v. Yakima Valley Canal 
Co., 145 P. 619, 83 Wash. 451, L.R.A. 
1915D 292. 

68. Riverside Land Co. v. Jarvis, 
163 P. 54, 174 Cal. 316. 

69. Continental National Bank of 
Salt Lake City v. Minersville Reser- 
voir & Irrigation Co., 273 P. 502, 73 
Utah 243. 


tion. require that stock shall be is- 
sued only in return for stock in other 
designated irrigation corporation, the 
holder of the latter stock, who turns 
it in to the first named corporation 
and receives back not merely the new 
certificate, but the old as well by mis- 
take, has no ground for complaint 
when the new certificate is cancelled 
as having been issued without con- 
sideration. Continental Nat. Bank of 
Salt Lake City v. Minersville Reser- 
voir & Irrigation Co., 273 P. 502, 73 
Utah 243. 


70. In re Waters of Willow Creek, 
226 P. 487, 119 Or. 487 [mod 286 P. 
(63, eLL9 Ory doo, reb dent Jones ose. 
and mod 239 P. 123]. 


71. Corporations generally 
Corporations §§ 752-1032. 


72. Bethune vy. Salt River Valley 
Water Users’ Ass’n, 227 P. 989, 26 
Ariz. 525. 


73. Klamath Water Users’ Ass’n v. 
Martin, 178 P. 356, 91 Or. 58. 


74. Aldrich v. Burnham, 228 P. 578, 
32 Wyo. 3. 


[a] Credits on purchase price.— 
Contract for sale of stock in water 
company, providing for credit upon 
purchase price for moneys and secu- 
rities received or contracts entered in- 
to in a specified sum, does not mean 


see 


aggregate face value of all contracts, 
but that sales so made should be 
credited only in sum specified in con- 
tract, and only to the amount of cash 
actually received where the amount 
still due was taken into consideration 
in fixing the terms of the contract. 
Aldrich v. Burnham, 228 P. 578, 32 
Wyo. 3. 

75. Hanover Canal Co. v. Wilson, 
1438 P. 345, 22 Wyo. 427. 

76. Hanover Canal Co. v. Wilson, 
supra. 

77. Delta Land & Water Co. v. Per- 
ry, 207 BP. 393, 57 GalsApp: su4s 

78. Delta Land & Water Co. vy. Per- 
ry, supra. 

79. Corporations generally see Cor- 
porations §§ 1033-1206. 

80. Berg y. Yakima Valley Canal 
Co., 145 P. 619, 83 Wash. 451, L.R.A. 
1915D 292. 

81. Riverside Land Co. v. Jarvis, 
U6se PR. 54 Te. Cale ster 

82. See Corporations § 1100. 

83. Security Commercial & Savings 
Bank of El Centro vy. Imperial Water 
Cor No. A192 Po 1SeCaledess 

84. Security Commercial & Savings 
Bank of El Centro v. Imperial Water 
Co., supra. 


85. Corporations generally see Cor- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


§§ 1006-1008] 


depends on the provisions of the statute;S® and 
where a statute makes all community ditches in ex- 
istence corporations and restricts membership to wa- 
ter users, but makes no provision as to the nature of 
their rights in the ditch and in the water, their rights 
are the same after incorporation as before.8™ Mem- 
bers are chargeable with notice of the provisions of 
the articles of incorporation,*® and are bound by 
action of the corporation®® or of the stockholders 
and directors in accordance therewith,®® even though 
the terms of a contract between the member and or- 
ganizer of the corporation are thereby violated.?! 


[§ 1007] (2) Meetings.°? The rule of the com- 
mon law that any number of stockholders present at 
a meeting properly called constitute a quorum suffi- 
cient for transaction of business may be abrogated 
by statutes requiring a designated proportion of 
members or representation of a designated amount of 
stock,°* and where a statute applicable to water 
users’ associations requires a majority of stock to 
be represented at stockholders’ meetings, but further 
provides that if the association actually owns or con- 
trols an irrigation system, members present shall 
constitute a quorum, ownership or control of an irri- 
gation system must be established before the benefit 
of the common law rule ean be claimed.®* Special 
meetings of stockholders require notice to the stock- 
holders and the notice must state fairly the business 
holder 


porations §§ 1264-1798. in an 


Right to supply of water see infra 
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irrigation company is 
bound by the action of the holders 
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to be transacted, conforming to statutory require- 
ments in the particular cases covered thereby.®® In 
the absence of such statutory requirements, a notice 
which states clearly the nature of each proposition to 
be voted and that a copy of the proposition could be 
seen at the office of the secretary, is sufficient.°° In 
giving notice of an election to be held on a stated 
proposition, the election is in effect a meeting of the 
stockholders, and requirements governing stockhold- 
ers’ meetings apply.°* A charter provision that vot- 
ing shall be by ballot east “at the polls in person,” 
has been construed as excluding corporations, and 
persons holding lands in a fiduciary capacity ;°* nor 
may owners of land, disqualified from voting, con- 
vey their land and shares to dummy owners solely for 
the purpose of voting for officers.°® 


[§ 1008] (8) Assessments for Construction and 
Maintenance!—(a) In General. Stockholders must 
contribute, as required by statute, either by their la- 
bor,? or by money payments assessed against them,* 
towards the cost of construction and maintenance of 
the company’s irrigation system, properly incur- 
red,* and towards the mortgage® and other indebted- 
ness of the company, when necessary,® even though 
their shares are fully paid up, the statutory exemp- 
tion from assessment on such stock referring to as- 
sessments on account of purchase price;? but stock- 
holders are exempt from assessment if, and to the ex- 


ditch. State v. Aztec Ditch Co., 185 
P.549, 25°N. Ms 590. 


§ 1060. 

s6. State v. Tularosa Community 
Ditch, 143 P. 207, 19 N.M. 352. 

[a] Every water user entitled to 
water from the acequia for irrigation 
was a member of a community cor- 
poration created by statute. State v. 
Tularosa Community Ditch, 143 P. 
207,19 N.M. 352. 


87. Snow v. Abalos, 140 P. 1044, 
18 N.M. 681. 


[a] In New Mexico, the statute in 
regard to community ditches and 
acequias did not change the status of 
individual consumers, and the right 
acquired under a community ditch by 
each water user is several, and owned 
by him though the ditch has been 
constructed by him in conjunction 
with others. Snow y. Abalos, 140 P. 
1044, 18 N.M. 681. 


88. Greene & Griffin Real Estate 
& Investment Co. v. Salt River Val- 
ley Water Users’ Ass’n, 217 P. 945, 25 
Ariz. 354; Graham v. Pasadena Land 
& Water Co., 93 PB. 498, 152 Cal. 596; 
Hobbs v. Twin Falls Canal Co., 133 P. 
899, 24 Idaho 380; Sears v. Orchards 
Water Co., 236 P. 502, 115 Or. 291. 


89. Greene & Griffin Real Estate 
& Investment Co. v. Salt River Val- 
ley Water Users’ Ass’n, 217 P. 945, 25 
Ariz. 354. 

[a] Manner of operating and main- 
tenance.—One acquiring title to land 
in an arid country which is subject 
to and relies on an irrigation project 
is charged with notice of the provi- 
sions of the articles of incorporation 
relating to the manner of operating 
and maintaining such project. 
Greene & Griffin Real Estate & In- 
vestment Co. v. Salt River Valley 
Water Users’ Ass'n, 217 P. 945, 25 
Ariz. 354. 

90. Graham v. Pasadena Land & 
Water Co., 93 BP. 498, 152 Cal. 596; 
Sears v. Orchards Water Co., 236 P. 
502, Lib Or 291. 


[a] Transfer of system.—A stock- 


of two thirds of the stock in consent- 
ing to a transfer of the irrigation sys- 
tem. Graham v. Pasadena Land & 
Water Co., 93°P. 498, 152 Cal. 596. 


[b] Acceptance of transfer.— 
Minority stockholders of corporation 
held bound by board of directors’ ac- 
ceptance of transfer of irrigation sys- 
tem and ratification thereof at stock- 
holders’ meeting, regularly called and 
held. Sears v. Orchards Water Co., 
Do OLe GOO A, dio, Oxy 2/0. 

91. Hobbs v. Twin Falls Canal Co., 
133 P. 899, 24 Idaho 380. 

92. Corporations generally see Cor- 
porations §§ 1354-1443. 

93. See Corporations §§ 1378, 1379. 

94. Knoor v. Reineke, 224 P. 84, 38 
Idaho 658 (holding the rule of the 
text applicable whether the organiza- 
tion be incorporated ,or unincorpo- 
rated). / 

95. See Corporations § 1363. 

96. Citrus Growers’ Development 
Ass’n v. Salt River Valley Water Us- 
ers’ Ass’n, 268 P. 7738, 34 Ariz. 105. 


97. Citrus Growers’ Development 
Ass'n v. Salt River Valley Water 
Users’ Ass’n, supra. 

98. Saylor v. Gray, (Ariz.) 20 P. 
(2d) 441. 

99. Saylor v. Gray, supra. 


1. Contribution among stockhold- 
ers generally see Corporations §§ 
1786-1797. 


Power of directors to levy assess- 
ments see infra § 1011. 


Power to make by-laws authorizing 
see supra § 1002. 


2. State v. Aztec Ditch Co., 185 P. 
549, 25 N.M. 590. 


[a] In New Mexico.—Under stat- 
ute, the owner of land irrigated 
through a community acequia must 
labor in the maintenance and repair of 
the ditch in proportion to the land to 
be irrigated, and all owners of land 
under the ditch must assist in the 
maintenance and repair of the entire 


3. Brown v. Portneuf-March Val- 
ley Irr. Co., 299 F. 338 [mod 5 F.(2d) 
895, cert den 46 S.Ct. 204, 270 U.S. 637, 
TOT Wd: 03), aff 47 "S.Ct, 692-9274 ULs. 
630, 71 L.Ed. 1243]; Callahan v. Chil- 
cokt Diteh Co., 86 3P 123; 37 (Colo. sens 
Hall v. Eagle Rock, ete., Water Co., 
51. RP. 110;-5 Idaho 551; Big, Creek 
Ditch Co. v. Hoffman, 280 P. 495, 130 
Or. 408; Big Creek Ditch Co. vy. Hu- 
lick, 280 P. 492, 180 Or. 401. 


4. See cases infra this note. 


[a] Cost of reservoir for benefit of 
few stockholders only illegally built 
out of corporate funds, cannot be as- 
sessed against all stockholders. At- 
mine v. Hughes, 282 P. 787, 208 Cal. 


[b] Attorney’s fees and costs in 
controversy between certain commis- 
sioners of a community ditch corpo- 
ration, is a proper expense to be paid 
by the water users in proportion to 
their interests in the ditch. State v. 
Casados, 202 P. 987, 27 N.M. 555. 


5. Orme v. Salt River Valley Wa- 
ter Users’ Ass’n, 217 P. 935. 25 Ariz. 
324; Hobbs v. Twin Falls Canal Co., 
133 P. 899, 24 Idaho 380. 


6. Orme v. Salt River Valley Wa- 
Bey Users’ Ass'n, 217 P. 935; 25° Ariz. 


[a] Cost of improvement.—W here 
the interest from the beginning on an 
indebtedness incurred by a water 
users’ association for a particular im- 
provement and a certain proportion 
of the principal each year after fifteen 
years shall have elapsed is to be paid 
annually, one assessment for the full 
amount of such indebtedness specify- 
ing the proper annual payments by 
the stockholders may be levied. Orme 
v. Salt River Valley Water Users’ ” 
Ass’n, 217 P. 935; 25 Ariz! 324: 


7. Brown vy. Portneuf-Marsh Val- 
ley Irr. Co., 299 F. 338 [mod on other 
grounds 5 F.(2d) 895 (cert den 46 S. 
Ow 20459270: Us: 63s andvath 47 .SiOr: 
692, 274*U.S. 630)]; Greene & Griffin 
Real Estate & Investment Co. vy. Salt 
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tent that, the terms of their agreement made at the 
time they purchased the stock,® or as consideration 
for the sale of property rights in the eanal,® so pro- 
vide; and owners of water rights are under obliga- 
tion to contribute only their proportionate share of 
maintenance eost whieh would have been necessary 
had the eanal not been enlarged beyond the limits 
contemplated at the time their water rights were pur- 
chased,?® and may recover back any excess unjustly 
exacted under the compulsion of extreme and imme- 
diate necessity of water to save their erops;'? but 
where they voluntarily pay the assessments, they 
cannot later object to their validity.t? Where a part 
owner of a ditch with contract rights to the service 
at a guaranteed maximum charge refuses to become 
a stockholder in the diteh company organized to take 
over the ditch and operate it, and the company rati- 
fies the owner’s contract, and delivers water thereun- 
der for a number of years, it is bound thereby and 
may not recover for the service at the rate charged to 
strangers.1? And where landowners constructed a 
ditch, and by eustom, prior to incorporation, con- 
tributed to cost of maintenance above, but not below 
point of diversion, the corporation cannot compel a 
coowner of the ditch, who refuses to join the cor- 
poration, to contribute on any other basis;t* and 
owners of water rights agreeing to become sharehold- 
ers on a stated contingency may not be assessed 
where the contingency has not happened,*® and they 
are not estopped from denying the happening of the 
contingency by attending a meeting, not as stock- 
holders but as protesting owners of water rights.'® 
Assessments for maintenance of an irrigation sys- 
tem may be made on unsold water rights which, un- 
der its contract with the state, the construction ecom- 
pany elected to retain when it turned over the prop- 
erty to the settlers’ operating company.'’ The stat- 
utory requirements as to amount and manner of the 
levy of an assessment must be complied with. 
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[§ 1009] (b) Liens and Priority!’ Under th 
terms of the Carey Act and of the state statute, it h 
been held that the construction lien held by the eon- 
struction company on the water right and on the land 
on which the water is used is superior to a mainte. 
nance len ef the operating companys’? but an as- 
sessment for maintenance is a lien on the land where - 
stock is appurtenant to the land,®! and is superior te 
the len of a mortgage on the land.’* 


[§ 1010} (c) Payment, and Enforcement of — 
Lien.?* Corporation may sue stockholder to recover — 
amount of unpaid assessments,** but under the terms _ 
of some statutes, foreclosure of assessment Hen has 
been held to be an exclusive remedy,*® and the ex- 
istence of unpaid prior assessments, unforeclosed, a 
bar to the recovery of subsequent assessments against 
others.2® Where the lability to contribute is con- 
tractual, a stockholder in default is not entitled te 
demand and receive water until he has paid his — 
share in full2™ Where the construction eests in- 
curred by construction company are met by sale of 
water rights, the company, te enforee the Hen for 
payments due thereon, must show that its work con-_ 
forms to statutory requirements °S An agreement 
by the company not to enforee payment of assess-— 
ments on plaintiff's stock and sale in breack of the 
agreement is ground for action by the stockholder | 
against the company,°?® and a stockholder may en-_ 
join the company’s enforeement of an assessment lien — 
on the ground of nonperfermance of condition on — 
which the liability rested;S® and where the consum- — 
er assents to the terms of the contract between the 
state and the company, he cannot later question the 
cost of constructing the irrigation works as estimated 
in the state’s contract’! 

[§ 1011] h, Officers and Agents.** The offi 
nature of duties, and manner of election theret 
must follow statutory requirements’*’ Where the 
statute places the management of the corporation in 


River Valley Water Users’ Ass’n, 217 
P. 945, 25 Ariz. 354. 

8. Farmers’ Pawnee Canal Co. v. 
Henderson, 102 P. 1063, 46 Colo. 387. 

[a] Issuance free from assessment 
until water used. Farmers’ Pawnee 
Canal Co. v. Henderson, 102 P. 1068, 
46 Colo. 37. 

9. Fenton v. Tri-State Land Co., 
(Neb.) 131 N.W. 1038. 

10. Gess v. Nampa & Meridian Irr. 
Dist., 192 P. 474, 33 Idaho 189. 

11. Gess v. Nampa & Meridian Irr. 
Dist., supra. 

12. Hansen v. Woods, 290 P. 379, 49 
Idaho 656. 

13. Wanamaker Ditch Co. v. Pettit, 
3 P.(2d) 295, 89 Colo. 344. 


14. Arroyo Ditch Co. v. Bequette, 
87 P. 10, 149 Cal. 543. 

15. Riverside Reservoir & Land 
Conv. Green City Irr; Dist, bi P: 
443, 59 Colo. 514. 

16. Riverside Reservoir & Land 
Co. v. Green City Irr. Dist., supra. 

17. Bench Canal Co. v. Sullivan, 
271 P. 221, 39 Wyo. 345. 

18. Smith v. Dickerson, 297 P. 402, 
50 Idaho 477; Sanderson v. Salmon 
River Canal Co., 263 P. 32, 45 Idaho 
244. 

[a] Assessment snfficient to dis- 
charge indebtedness accumulated over 


a 
For later cases. developments and changes in the law see Annotations, same title ang section number 


years when assessments had not been 
paid by many stockholders may be 
made and properly takés into consid- 
eration payment of previous assess- 
ments by some stockholders so as to 
permit credits accordingly. Smith v. 
Dickerson, 297 P. 402, 50 Idaho 47T. 

19. Corporations generally see Cor- 
porations § 1785, 


26. Portneuf-Marsh Valley Canal 
Co. v. Brown, 47 S.Ct. 692, 274 U.S, 
630, 71 L.Ed. 1248 [aff 5 F.(2a) 895, 
(mod 299 F. 388)). 


21. Greene & Griftin Real Estate & 
Investment Co. v. Salt River Valley 


Water Users’ Ass’n, 217 P. 945, 35 
Ariz. 354. 
22. Federal Land Bank of Spokane 


ae Picnomnesse 4 P.(2da) 364, 51 Idaho 


23. Corporations generally see Cor- 
porations §§ 16838-1784. 


24 Big Creek Ditch Co. v. Hoffman. 
280 P. 495, 180 Or. 408; Big Creek 
rivets Co. v. Hulick, 280 P. 492, 130 Or. 


25. Payette-Boise Water Users’ 
Ass’n vw. Fairchild, 205. Py 258, $6 
Idaho 97. 

26. Payette-Boise Water Users’ 


eke v. Miller, 259 P. 286, 44 Idaho 
De 


27. Swanger v. Porter, 128 NW. 


516, ST Neb TEL * 
2& Idaho Ire Ca Ww Pew, 141 BO 


LO99, 26 Iaaho PTQ. . 
fa] Completien of werk to the > 
point where a permanent supply of 
water is ensaured to the water right” 
owner, and determination of cest of 
works before constraction com 
meneed, must be shown in enforce 
ment of lien. Taaho Irn Ca v. Pew, - 


141 PB, 1O99, 26 Taaho PTR, .s 
a9. Newland v, Frest, 263 P. Tia, 


$8 Cola 207, ; 
SQ Riverside Reserveir & Land 
Coa Vv. Green City Ter Dist, 152 P, 443) 
59 Colo, 524, - 
{a} Acquisition of water rights by 
contract with irrigation company, 
which undertakes as part of contract 
to construct a reservoir according te 
statutory requirements, IS not proved 
in absence of evidence that statute 
had heen complied with, and persons” 
whe did not acquire the right cannot _ 
be assessed on capital steck of t : 
Reserveir & 


‘ 


} company. Riverside 
Land Ca vy Green City Ie Dist, 151 
P. 4438, 59 Cola S24 . 
Sl. Idaho Irr Ca wv Pew, 141 PB 
LQ99, 26 Taaho PTA 4 
Sa. 


tions generally 
UTIS-VOTS, 


Corporations <§ } 
SS State vy Talarem Commani 
Ditech, 143 P. 207, 19 NAR 332. 


§§ 1011-1012] 


the board of directors, and the articles and by-laws 
give the requisite authority, the board of directors 
may borrow money and execute mortgages without 
vote of the stockholders,** accept transfer of irri- 
gation system,*° prohibit transfer of water from one 
tract to another,*® and levy assessments for mainte- 

nance of the irrigation system;?7 and a court will 
not substitute its judgment for that of the directors, 
but will interfere only where directors act without 
authority or fraudulently.** Under statutes grant- 
ing power to directors to sell the entire property of 

the company if authorized by majority of stockhold- 

ers in general or special meeting, a stockholders’ 

meeting has been held not, necessary where the ma- 

jority have granted authority as a matter of fact.®° 

Directors may not sell water rights on terms unfair 

to the corporation,*® but their action may be ratified 

by the stockholders;41 nor may they change the an- 

cient course of a canal against the consent of own- 

ers who would be injuriously affected thereby ;4? nor 

may they construct a reservoir out of corporate funds 

Yor the exclusive use of a few stockholders only.*? 

In an action involving the question who was elect- 

ed to an office, witnesses may be required to disclose 

for whom they voted, notwithstanding the charter 

requires a secret ballot.*+ 
[§ 1012] i. Corporate Powers and Liabilities+>— 


34. Hobbs v. Twin Falls Canal Co.,] nal, etc., Assoc., 
133 P. 899, 24 Idaho 380. ADS 
Utah, etc., 


35. Sears v. Orchards Water Co., 
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15. PIeSG, 2 Utah 
North Point Consol. 
Canal Co; 
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(1) Powers in General. Irrigation or ditch compa- 
nies possess such powers and may engage in such en- 
terprises, and such only, as are set forth in the cer- 
tificate of incorporation.*® They may acquire land,*7 
subject to rights of others therein,*® and sell land,*? 
cr a part interest in a dam,°° or all of their stock,*? 
or they may sell and transfer the irrigation system as 
a whole, provided the rights of users of water are 
recognized and protected in the transfer ;°? the pro- 
viso having no application to a case where the users 
have exchanged their water rights for stock in the 
grantee corporation, thereby surrendering all claim 
against the corporation under their original rights ;°? 
nor to a case where the users base their rights upon 
their stock-holdings in the grantor corporation, al- 
leged to be a mutual company with interests of stock- 
holders in the nature of an easement appurtenant to 
the land, where it appears that the grantor corpora- 
tion was formed ‘to supply water to the public, and 
that its capital stock was commercially valued.°* 
However, an irrigation company may not act to the 
prejudice of the water rights of any one of its stock- 
holders;°® nor may it control running water except 
by legal appropriation thereof ;°° nor has it a right 
to connect with the ditches of another, or take water 
therefrom, without statutory authority or the con- 
sent of the proprietor,®* or to transfer its property 


50. Twin Falls Canal Co. v. Amer- 
ican Falls Reservoir Dist. No. 2, 49 
F.(2d) 632 [aff 59 F.(2d) 19 (cert den 
as, SCs [7 L.Ed. 


DERM COSA 
D2 Pee 168.7 516 


2oGer. biz ks Or.2291. 

36. 
sen, 285 P. 1100, 87 Colo. 166. 

37. Sears v. Orchards Water Co., 
ZS6ode. HOR 115 Ors 291: 

Assessments for construction and 
maintenance see supra §§ 1008-1010. 

38. Model Land & Irr. Co. v. Mad- 
sen, 285 P. 1100, 87 Colo. 166;. Sears 
v. Orchards Water Co., 236 P. 502, 115 
Ori291.. 

39. Day v. Buckeye Water Con- 
servation & Drainage Dist., 237 P. 636, 
28 Ariz. 466. 

40. Paine v. Milton, Freewater & 
Hudson. Bay: Irr. Co., 128 P. 997, 63 
Or. 576 [mod reh 127 P. 774]. 

41. Paine v. Milton, Freewater & 
Hudson Bay Irr. Co., 128 P. 997, 63 
Ori-57'6: 

42. Candelaria v. Vallejos, 
589, 18 N.M. 146. 

43. Atkins-v. Hughes, 282 P. 787, 
208 Cal. 508. 

44. Saylor v. Gray, 
(2d) 441. 

45. Changing course of community 
ditch see supra § 999. 

Corporations generally see Corpora- 
tions §§ 2074-2208. 

46. Ariz.—Gould v. Mariposa Ca- 
nal Co., 76 P. 598, 8 Ariz. 429. 

Cal.—Consolidated People’s Ditch 
Co. v. Foothill Ditch Co., 269 P. 915, 
205 Cal. 54. 

Idaho.—Hall v. Eagle Rock, 
Water Co., 51 P. 110, 5 Idaho 551. 


Nev.—oO’Connor v. North Truckee 
Ditch Co., 30 P. 882, 17 Nev. 245. 


N.M.—Snow v. Abalos, 140 P. 1044, 
18 N.M. 681. 

Tex.—Borden v. Trespalacios Rice, 
ete, Co, 86 S.W. 2157998 Tex. 4945 107 
Am.S.R. 640 [aff 27 S.Ct. 785, 204 U.S. 
667, 51 L.Ed. 671]; Bay City Irr. Co. 
vy. Sweeney, (Civ.App.) 81 S.W. 545. 

Utah.—Seeley v. Huntington Ca- 


SiR, 


(Ariz.) 20 P. 


etc., 


Model Land & Irr. Co. v. Mad- | 


Pian 246, 67 Am.S.R. 607, 40 L.R.A. 
ol. 

[a] Charter the proper guide.— 
The purpose of, the canal and the 
powers the corporation is authorized 
to exercise must be determined from 
its charter, not from the opinions of 
witnesses. North Point Consol. Irr. 
Co. v. Utah, etc.,-Canal Co., 52: )P:-168, 
eee 246, 67 Am.S.R. 607, 40 L.R.A. 


[b] Public and private service 
combined.—Under a charter giving 
power in broad terms, it has been 
held that a water company may law- 
fully carry on at same time two sep- 
arate and distinct systems, one an ir- 
rigation system for owners of water 
rights appurtenant to land, and the 
other a water supply public service 
system for domestic uses, in different 
places, and its so doing cannot affect 
the rights of stockholders as defined 
by laws. Riverside Land Co. v. Jar- 
vis, 163 P. 54, 174 Cal. 816. 


[ec] Incorporation of community 
ditches in New Mexico.—(1) L. (1895) 
ec 1, entitled “An act in regard to com- 
munity ditches and acequias,” did not 
confer upon the corporations created 
by it the power to acquire or hold title 
to water rights which were owned by 
landowners who built and used the 
ditches. Snow v. Abalos, 140 P. 1044, 
18 N.M. 681. (2) Incorporation un- 
der L. (1895) does not confer on ma- 
jority of members a right to change 
course of main ditch against protest 
of minority, and L. (1897) further 
provides that “course of ditches al- 
ready established shall not be dis- 
turbed.” Candelaria v. Vallejos, 81 P. 
589, 13 N.M. 146. 


47. Westbrook v. Missouri-Texas 
Land & Irrigation Co., (Tex.Civ.App.) 
195 S.W. 1154. 

48. Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 


49. Dew v. American Rio Grande 
Land & Irrigation Co., (Tex.Civ.App.) 
13 S.W.(2d) 474 [rev on other grounds 
(Commn.App.) 25 S.W.(2d) 603]. 


8, 287 WU. Saos8, 
552) ]. 
51. See supra § 1005. 
52. Byington v. Sacramento Val- 
ley West Side Canal Co., 148 P. 791, 
170 Cal. 124; Graham v. Pasadena 
Rand, ete., “Coz, 93" P2498" 152 seal. 
596; Bent v. Second Extension Wa- 
ter Co., 197 P. 657, 51. Cal Apps648. 
[a] Transaction not a transfer.— 
A contract by parties to repair canal 
in consideration of water rights is not 
a transfer of possession and control 
of the property of an irrigation com- 
pany as against its officers. Arno Co- 
operative Ivr. Co.. v. Pugh,. (Tex-Civ. 
App.) 177 S.W. 991 [mod on other 
grounds (Commn.App.) 212 S.W. 470]. 
[b] Forfeiture of contract rights 
by purchaser.—In a proceeding by 
landowners to enjoin an irrigation 
company from interfering with their 
operation of the company’s plant bas- 
ed on an agreement whereby they 
were to organize an irrigation dis- 
trict and buy the plant and water ap- 
propriations, the contract was termi- 
nated when by statute, right to or- 
ganize district was made certain and 
landowners failed to organize dis- 
trict. Porterville Irr. Co. v. Good- 
rich, (Tex.Civ.App.) 202 S.W. 745. 


53. Dyk v. H. S. Buell Land Co., 
227 P. 71, 70 Mont. 557. 


54. Canyon Creek Irr. Dist. v. Mar- 
tin,. 159 P. 418, 52 Mont. 339. 


55. Stuart v. Davis, 139 P. 577, 25 
Colo.App. 568. f 

[a] Surrender of  stockholder’s 
easement rights.—A mutual water 
company, water from whose ditch was 
carried by means of flumes across a 
street to a stockholder’s land, had no 
authority to consent to a disturbance 
of such stockholder’s easements or 
flumes in the street by the town and 
county. Stuart v. Davis, 139 P. 577, 25 
Colo.App. 568. 

56. Munroe y. Ivie, 2 Utah 535. 


57.) Paxton, etc., Irre’Canal,, “eter 
Co. v. Farmers’, etec., Irr., etc., Co., 64 
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to individuals without charter authority ;°* nor may 
it contract with a subordinate company for surren- 
der of its capital stock to it without consideration.®® 
A corporation owning a water supply, not dedicated 
to a public use, and distributing it among users who 
haye easement rights to the water, may, with con- 
sent of all having water rights, dedicate it to a pub- 
lie use in order to make the service and terms of de- 
livery subject to regulations and control by puble 
authority.°° 

[§ 1013] (2) Implied Powers.*t The general 
rule that, in the absence of express restrictions, cor- 
porations have the implied power to do all acts that 
may be necessary to enable them to exercise the pow- 
ers expressly conferred and to accomplish the ob- 
jects for which they were created,®* applies to in- 
corporated irrigation companies.*? Subject to char- 
ter restrictions, irrigation companies may borrow 
money to finance an authorized project,°* or may 
guarantee bonds issued therefor.°® A power to sell 
water rights is implied from an express power to 
construct and operate a ditch and to acquire and own 
water rights;*® to carry water from the power to 
construct canals;®7 to construct dams, from the 
power to construct power houses and transmission 
lines;*S to contract with another corporation for 
drainage of waste water and use outside of its own 
territory, from a power to make contracts that are 
necessary and proper to carry on the business.°?° 


[§ 1014] (3) Ultra Vires.7° Following the rule 
applicable to corporations generally,’* the claim that 


N.W. 343, 45 Neb. 884, 50 Am.S.R. 585, 69. 
29 L.R.A. 853. 


58. Arno Co-operative Irr. Co. v Ariz. 23. 


WATERS 


Brewster v. Salt River Valley 
Water Users’ Ass’n,. 229 P. 929, 27 


[§§ 1012-1016 


an irrigation company has acted outside its powers 
can be set up by the state only and only in a direct 
proceeding for that purpose;*? and stockholders 
who received benefits from expenditures by the com- 
pany with knowledge of the circumstances under 
which they were made, are estopped to contend that 
they were ultra vires." 


[§ 1015] (4) Representation by Officers and 
Agents.‘4 The general rule that corporations are 
liable for acts of their officers and agents within the 
scope of their authority,’® apples, and an irrigation 
corporation is held responsible in such cases.*® 


[§ 1016] (5) Contracts.*7 The ordinary rule of 
law that a corporation is not limited in making con- 
tracts to those which must be completed before expi- 
ration of the life of the corporation,’® is particularly 
applicable to contracts and bonds of irrigation cor- 
porations.7® An incorporated water users’ associa- 
tion, acting for its members, may contract with the 
United States for a supply of water to the district,®° - 
or one community ditch corporation may contract to 
enlarge the ditch of another community corporation, 
the two corporations to exercise a joint control and 
management of the enlarged portion thereafter.*} 
A construction company, under contract with an irri- 
gation district to construct a canal, may assign the 
contract to another without consent of the district, 
where the contract calls simply for a completed sys- 
tem and it is immaterial by whom it is completed.*? 
Sufficiency of performance of a construction con- 
tract by an irrigation company is proved, where a 


Liabilities on contracts for supply of 
water see infra §§ 1100-1105. 


78. See Corporations § 2506. 


Pugh, (Tex.Civ.App.) 177 S.W. 991 
[mod on other grounds (Commn.App.) 
212 S.W. 470]. 

59. Imperial Water Co. No. 5 v. 
Holabird, 197 F. 4, 116 C.C.A. 526. 

60. Franscioni v. Soledad Land & 
Water Co., (Cal.) 149 P. 161, 163. 

61. Changing course of communi- 
ty ditch see supra § 999. 

Corporations generally see Corpo- 
rations §§ 2084-2092. 

62. See Corporations § 2086. 

63. See cases infra this section. 

64. Bethune v. Salt River Valley 
Water Users’ Ass’n, 227 P. 989, 26 


Ariz. 52d. 

65. Bethune vy. Salt River Valley 
Water Users’ Ass’n, 227 PB. 989, 26 
Ariz. 525. 


[a] Guaranteeing bonds of dis- 
trict.—Since a water corporation 
could issue bonds to pay the entire 
cost of constructing a dam, it could 
reach that end by guaranteeing the 
bonds of agricultural improvement 
districts to which it had become en- 
titled by contract. Bethune v. Salt 
River Valley Water Users’ Ass’n, 227 
PB. 989, 26 Ariz. 525. 


66. Old Mill Ditch & Irrigation Co. 
Vv. Mstell,s133 P. 90, 65 Or. 586; Old 
Mill Ditch & Irrigation Co. v. Breed- 
ing, 133 P. 89; 65 Or. 581. 


67. San Joaquin & Kings River Ca- 
nal & Irrigation Co. v. James J. Ste- 
venson, 128 P. 924, 164 Cal. 221. 


68. Bethune v. Salt River Valley 
Water Users’ Ass’n, 227 P. 989, 26 


Ariz. 525; Orme v. Salt River Valley 
Water Users’ Ass’n, 217 P. 935, 25 
Ariz. 324. 


70. Corporations generally see 


Corporations §§ 2157-2182. 
71. See Corporations § 2178. 


72. Water Supply, etce., Co. v. Ten- 
ney, 51 P. 505, 24 Colo. 344. 


La] The power of a new company, 
incorporated to obtain an additional 
water supply for the owners of water 
rights in a certain ditch, to purchase 
the water rights of such ditch, can 
only be questioned by the state. Wa- 
ter Supply, etc., Co. v. Tenney, 51 P. 
505, 24 Colo. 344, 


73. Hansen v. Woods, 290 P. 379, 
49 Idaho 656. 


74. Corporations generally see 
Corporations §§ 2209-2362. 

75. See Corporations § 2210. 

76. Seaman v. Big Horn Canal 


Ass'n, 213 P. 938, 29 Wyo. 391. 


[a] Representations by assistant 
secretary.—Where irrigation com- 
pany’s assistant secretary had full 
control of its books and was its only 
agent outside the board of directors 
authorized to represent it in collect- 
ing assessments, his statements to 
prospective purchaser of land, in re- 
sponse to inquiries, that there were 
no unpaid assessments, estopped the 
company to assert its lien for unpaid 
assessment. Seaman v. Big Horn Ca- 
nal Ass’n, 213 P. 938, 29 Wyo. 391. 


77. Cross references: 

Contracts with users for supply of 
water see infra §§ 1076-1079. 

Corporations generally see Corpora- 
tions §§ 2506-2828. 

Implied agreement to change course 
of community ditch see supra § 999. 


79. Citrus Growers’ Development 
Ass’n v. Salt River Valley Water Us- 
ers’ Ass’n, 268? P. 773, 34) Ariz, 105: 


“While, in compliance with the 
statute, its charter limited its dura- 
tion to the term of 25 years, the char- 
ter could be renewed from time to 
time. Further, the ordinary business 
corporation might well contemplate 
that the purpose of its existence 
would be terminated in 25 years, but 
where continued operation of a cor- 
porate entity in some form and under 
some name is absolutely essential to 
the well-being, prosperity, and even 
life of a large proportion of the in- 
habitants of the state, it may well be 
held that while theoretically it may 
be conceived to have an end in the 
particular form in which it started 
yet practically its failure to continue 
its existence is as inconceivable as 
that the state itself should cease to 
function. Even were it true that by 
some chance or inadvertence the as- 
sociation would dissolve, there can 
be no doubt that, if no other method 
of continued operation appeared, a 
court of equity would exercise that 
power through a receiver or other- 
wise. We are of the opinion the fact 
that the bonds extend beyond the 
present legally authorized period of 
existence of the association in no 
way affects their validity.” Citrus 
Growers’ Development Ass’n y. Salt 
River Valley Water Users’ Ass’n, 268 
Po tds, US hr s4eArizg 105% 


80. Pioneer Irr. Dist. v. Stone, 130 
P. 382, 23 Idaho 344, 


81. Halford Ditch Co. v. Independ- 
ent Ditch Co., 159 P. 860, 22 N.M. 169. 


82. Antero & Lost Park Reservoir 
Co. v. Lowe, 194 P. 945, 69 Colo. 409. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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substantial complianee,** or offer to comply,’* with 
its terms is shown, and no lability attaches to the 
company for failure to carry the construction be- 
vond the point stipulated in the contract,’® or for 
failure to discharge a burden not assumed.*8® No lia- 
bility attaches to an irrigation company under a con- 
tract making liability dependent on a contingency 
which never happened;’* nor does an agreement by 
a construction company to turn over its property to 
a mutual company of settlers on a certain date oper- 
ate as a transfer of title on that date where the mu- 
tual company had not then been formed.*® 


[§ 1017] (6) Conveyances.§® A purchaser of a 
water company with notice, actual or constructive, of 
prior contracts to furnish water is bound by such 
contracts.°° An unacknowledged contract to furnish 
water is not record notice to the purchaser of its ex- 
istence, even though filed in the registry;°! but lat- 
eral ditches that can be seen constitute constructive 
notice,®? and a corporation organized for the pur- 
pose of taking over an irrigation, system is chargeable 
with knowledge of contracts for supply of water 
made by its predecessor.®* A deed from the con- 
struction company to the operating company, under 
the Carey Act, conveys title to the operating com- 
pany.®* And where the works as soon as completed 
had been turned over to the operating company prior 
to the conveyance by deed, the operating company 
was the equitable owner of the system as trustee for 


167, 39 Idaho 93. 
86. 


83. Ricker v. Twin Falls North 
Side Land & Water Co., 226 P. 167, 
39 Idaho 93. 

[a] Construction of gravity sys- 


; a 
tem.—Contract for construction of fa] 
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Moulton Irrigated Lands Co. v. 
Jones, 185 P. 684, 43 Cal.App. 732. 


Expense of pumping’ water to 
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the settlers and landowners within the project.®® 


[§ 1018] (7) Mortgages and Bonds.®® An irriga- 
tion company may generally mortgage its property,°* 
but a construction company, under contract to de- 
liver its property to purchasers of water rights after 
completion, can mortgage only subject to the con- 
tract,?* and the mortgagee takes no greater rights 
than the mortgagor can transfer;’® the mortgagee 
takes title subject to declarations of trust therein by 
the mortgagor in favor of subsequent vendees of wa- 
ter rights, and subject to existing contracts with 
owners of water rights;* but he does not thereby 
guarantee their performance.’ The mortgage, by its 
terms covering after-acquired property, covers lands 
sold by mortgagor and subsequently repurchased at 
foreclosure sale under the purchase money mort- 
gage.* A purchaser at foreclosure of a mortgage on 
property of an incorporated irrigation company ac- 
quires title to the property, subject to statutory res- 
ervations that the water still remains appurtenant to 
the lands of owners who had paid the water rates.® 
An irrigation district may not set up as a defense to 
liability on its bonds the nonperformance by the pur- 
chaser of the conditions on which they were bought 
where it appears that the district, with knowledge of 
facts, waived performance.® 


[§ 1019] (8) Actions.7 Under a statute author- 
izing a petition for changing point of diversion to 
be brought by the person or corporation having the 


95. Big Wood Canal Co. v. Chap- 
man, supra. 

96. Corporations generally 
Corporations §§ 2650-2765. 


see 


gravity irrigation system, requiring 
construction company to make water 
available at a point not to exceed one- 
half mile measured in direct line from 
each quarter section of land to be 
irrigated, was complied with, where 
water was conducted to a sufficiently 
high point mot to exceed one-half 
mile from quarter section embracing 
lands to be supplied with water and 
there placed at disposal of landowner, 
so that it could be conducted to and 
upon such lands. Ricker v. Twin 
Falls North Side Land & Water Co., 
226 P. 167, 39 Idaho 93. 


84. Pasco Reclamation Co. v. Ran- 
kert, 131 P. 1148, 73 Wash. 3638. 


[a] Offer to construct standpipes. 
—tIrrigation company held to have 
complied with contract to deliver wa- 
ter to a point at such elevation as 
would permit it to be carried to the 
highest point on an owner’s land by 
gravity flow, where it could be deliv- 
ered from its pipes through a pipe 
line by means of hydraulic pressure 
furnished by gravity, or through 
flumes by means of standpipes, which 
it offered to construct. Pasco Rec- 
‘lamation Co. v. Rankert, 131 P. 1143, 
73 Wash. 363. 


85. Ricker v. Twin Falls North 
Side Land & Water Co., 226 P. 167, 39 
Idaho 93. 


[a] Carrying water beyond point 
agreed upon.—Under contract for the 
construction of gravity irrigation 
system, requiring that water be made 
available at a point not to exceed one- 
half mile, measured in a direct line, 
from each quarter section of land to 
be irrigated, the construction com- 
pany cannot be held for any portion 
of the expense of conducting the wa- 
ter from such point to the lands to 
be irrigated. Ricker v. Twin Falls 
North Side Land & Water Co., 226 P. 


higher lands.—Where an agreement 
between a landowner and the assign- 
or of plaintiff irrigation company, 
whereby the landowner granted a 
right of way for canal over his prem- 
ises, to the irrigation company, did 
not contemplate that the irrigation 
company should elevate waters so as 
to irrigate the high part of the land- 
Oowner’s property, in an action for 
compensation for water furnished, the 
landowner is not entitled to deduct 
the expense of pumping water to that 
part of his property which was above 
the level of the canal. Moulton Irri- 
gated Lands Co. v. Jones, 185 P. 684, 
43 Cal.App. 732. 

87. Rio Mimbres Irr. Co. v. Ervein, 
167 P. 723, 23 N.M. 190. 

[a] Under contract to construct 
dams and reservoirs to irrigate state 
lands if there should be water to ir- 
rigate them after supplying certain 
lands privately owned there was no 
obligation to build reservoir where 
there was not enough water to irri- 
gate lands privately held. Rio Mim- 
bres UrmsCon. varveinslé? Po i23, 23 
N.M. 190. 

88. Antero & Lost Park Reservoir 
Co. v. Lowe, 194 P. 945, 69 Colo. 409. 

89. Corporations generally see 
Corporations §§ 2416-2459. 

90. Henrici v. South Feather Land 
Saher CON uO Camel wo Opel a ls 
442, 

91. Henrici v. South Feather Land 
& Water Co, d7i0 PB. 1135, Lit Cals 442. 


92. Henrici v. South Feather Land 
CO aD Com 0M i35. iueiOals 


93. In re Waters of Willow Creek, 
236 PB. 487, 119 Or. 487 [reh mod 236 
P. 763, 119 Or. 155, and reh den 237 P. 
682, and mod 239 P. 123]. 


94. Big Wood Canal Co. v. Chap- 
man, 263 P. 45, 45 Idaho 380. 


Validity of bonds for term longer 
than charter life of corporation see 
supra § 1016. 

97. Oligarchy Ditch Co. v. Farm 
Inv. Co., 88 P. 443, 40 Colo. 291; Farm 
Inv. Co. v. Alta Land, ete., Co., 65 P. 
22, 28 Colo. 408; Board of Trustees 
of Town of Las Vegas v. Gerdeman, 
300 P. 937, 35 N.M. 455. 

[a] Limitation on power to mort- 
gage.— Where a canal company sold 
water rights with stipulation that 
when all rights were sold, the own- 
ership of the corporate property 
should pass to the water right own- 
ers, a mortgage made after the hap- 
pening of the contingency is void. 
New la Junta, ete., Canal Co. v. Krey- 
bill, 67 P. 1026, 17 Colo-App. 26: 


98. Childs v. Neitzel, 141 P. 77, 26 
Idaho 116. 


99. Childs v. Neitzel, supra. 


[a] Mortgagee cannot collect pay- 
ments from. purchasers of water 
rights, before they become due after 
completion of the irrigation system 
and delivery of water. Childs v. Neit- 
zel, 141 P. 77, 26 Idaho 116. 


1, Adamson v. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630, 69 L.Ed. 477, 
and appeal dism 45 S.Ct. 196, 266 U.S. 
592, 69 L.Ed. 458]. 


2. Dickinson v. Dysart, (Tex.Civ. 
App.) 237 S.W. 615. 

3. Childs v. Neitzel, 141 P. 77, 26 
Idaho 116. 

4 First Trust & Savings Bank vy. 
ane Root) Valley. irr) Co.) “251 


5. Hobbs v. Twin Falls Canal Co., 
133 P. 899, 24 Idaho 380. 

6. Emmett Irr. Dist. v. Thompson, 
ZOOS hee Os 

7. Corporations generally see Cor- 
porations §§ 2862-3023. ; 
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right to use the water, an incorporated mutual ditch 
company may petition, acting as trustee for rts stock- 
holders, where the right to use the water is in the 
stockholders and not in the corporation.® 


[§ 1020] j. Insolvency and Receivers.? While it 
1s proper to appoint a receiver of property to pre- 
vent deterioration or depreciation in value through 
mismanagement,!° it is not mismanagement justify- 
ing appointment of receiver for the managing officer 
of a corporation operating an irrigation system to 
fail to keep eanals clean, where corporate funds for 
the purpose were not available and the canals, even 
in their present condition, were adequate,'? or for 
him to fail to develop acreage in a time of severe ag- 
ricultural depression,!? or for him to fail to refinance 
the project, in the absence of evidence of bad faith or 
unreasonableness in management.t® While the re- 
ceiver takes title only to the property involved in the 
suit,!4 title to water flowing in the canals, constitut- 
ing real property of the canal company, vests in the 
receiver of such company.’® While the general rule 
governing administration of an estate in receivership 
gives a receiver an election to perform or repudiate 
an executory contract,'® such eleetion does not ex- 
ist where a contract has been executed and rights 
thereunder vested.17 A water right appurtenant to 
land is not a claim against an insolvent irrigation 
company, within the meaning of a receivership stat- 
ute requiring presentation of claims after published 
notice to all claimants,‘* nor within the meaning of 
a notice, in a receivership proceeding ancillary to the 
foreclosure of a mortgage on an irrigation system, to 
_all persons having elaims of any character and order- 


8. Monte Vista Canal Co. v. Cen-;involved in this suit. It was not 
the purpose of the proceedings insti- 


Cols oe: 


tennial Irrigating Ditch 
981, 24 Colo.App. 496. 
9. Corporations generally see Cor- 


porations §§ 3058-3599. 


affect their 


10. See Receivers § 24. and determination, and not, therefore, 
1l. Gila Water Co. v. Witbeck, 29 | affected by such notice.” 
EB. (2d) 175: % Irr. Co. v. Paschen, supra. 
12. Gila Water Co. v. Witbeck, LIE, 
supra. (Tex.Civ.App.) 247 S.W. 335 [mod on 
2. Gila Water Co. v. Witbeck,|other grounds (Commn.App.) 
‘supra. W. 1851. 
14. See Receivers § 122. 20. 
15. Mudge v. Hughes, (Tex.Civ. (Tex.Commn.App.) 2385 S.W. 1088 [aff 


App.) 212 S.W. 819. 
16. See Receivers § 190. 
17. Dickson y. Dick, 151 P. 441, 59 


[a] 


WATERS 


tuted to secure the 
rights, 
property was never 
custody of the court for adjudication 


Edinburg Irr. Co. v. Ledbetter, 


Edinburg Irr. Co. v. Paschen, 


(Civ.App.) 223 S.W. 329]. 


Reason for rule.—‘‘The con- 
tention of plaintiff in error that this 


a 


ing them to intervene;'® nor will the owner of a 
water right, who is not a party to proceedings fore- 
closing a mortgage of the irrigation company’s prop- 
erty and placing the same in hands of a receiver, for 
sale, be affected by the receiver’s sale free of encum- 
brances and water rights.2° A petitioner for receiy- 
ership of an irrigation eompany in the interest of 
minority stockholders, who alleges that a receiver- 
ship would remedy the depreciation of his property, 
cannot in the same proceedings claim damages for 
a permanent depreciation of his land due to the 
company’s failure to supply water. 


[§ 1021] k. Reorganization.2? Under laws al- 
lowing reorganization by purchasers at foreclosure 
sale of property of the old corporation,?* a foreclo- 
sure sale of property of an irrigation corporation, 
which conforms to statutory requirements, will not 
be set aside on charges of fraud, where the facts 
alleged are consistent with there being an entire ab- 
sence of fraud,?* it not being sufficient to allege in- 
adequacy of price paid at the sale, in absence of al- 
legations of facts showing the price paid to have been 
the result of fraud,?° or to allege that stockholders 
refusing to pay assessments, thereby causing foreclo- 
sure, were themselves bondholders requesting fore- 
closure and stockholders in the new corporation pur- 
chasing at foreclosure sale, in the absence of alle- 
gations denying that foreclosure was the act of a 
majority of bondholders acting in good faith.?® 


[§ 1022] 1. Dissolution.2* On dissolution of a 
water company in which ownership of stock fol- 
lows ownership of land,?® one who fails in suit to 
quiet title to the land has no right to the liquidat- 


1090. 


21. Indiana Co-op. Canal Co. v. 
penne (Tex.Civ.App.) 185 S.W. 1039, 


“The main, if not the only, object 
of this suit is to place the property 
and business of a corporation in the 
hands of a receiver, not for purposes 
of dissolution, but to administer upon 
its estate and operate it indefinitely 


receivership to 
and appellees’ 
brought to the 


Edinburg 


286 S.]ers. There is no demand for dam- 
ages for loss of erops occasioned by a 
failure to furnish water. but for de- 
preciation in value of lands, which 
depreciation would be remedied by the 
operation of the irrigation plant. 
Such a claim for damages would have 
no basis, and could not be made in 
good faith, for if it were possible to 


for the benefit of minority stockhold- — 


Colo. 583. 

[a] Fully paid up water rights, 
vesting in the owner a right to a 
permanent supply of water, cannot 
be repudiated by the receiver in fa- 
vor of other water rights not fully 
paid up, on the ground that the for- 
mer are executory and burdensome 
to the estate. Dickson v. Dick, 151 P. 
441, 59 Colo. 583. 


18. Edinburg Irr. Co. y. Paschen, 
(Tex.Civ.App.) 223 S.W. 329, 332 [aff 
(Commn.App.) 235 S.W. 1088]. 


“The right secured to appellee to 
water is in the nature of real estate; 
it was a covenant that ran with the 
jand. The receivership proceedings 
were not instituted for the purpose of 
depriving appellees of their said 
right, it was not so set out in the 
pleadings or contemplated, for they 
were not called upon to come in by 
any legal process to meet that is- 
sue. Their property right was not 


order was binding upon defendants 
in error is. based upon the proposi- 
tion that the sale by receivers was a 
proceeding in rem, and that the order 
of sale was therefore binding upon 
every one having any interest in the 
property. It may be conceded that 
this rule would be applicable were 
the proceeding one strictly in rem; 
but it has never been held that the 
foreclosure of a mortgage, or a re- 
ceivership ancillary thereto, is sucha 
proceeding. It belongs to that class 
of proceedings more properly denom- 
inated as quasi in rem. That a 
suit to foreclose a mortgage is only 
quasi in rem, and a judgment there- 
in binding only upon those parties to 
the suit and their privies, is not now 
subject to question. Nor does the 
fact that the court in which the fore- 
closure is brought appoints a receiver 
over the property change the nature 
of the proceeding into one strictly in 
rem.” Edinburg Irr. Co. v. Paschen, 
(Tex.Commn.App.) 2385 S.W. 1088, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


grant such damages, and then. op- 
erate the plant as desired by appel- 
lees, they would have their damages 
for permanent depreciation of the 
value of the land, and at the same 
time have a restoration of the land 
to its full value as being irrigable 
property. To state such a_ proposi- 


tion is its own complete refutation.” - 


Indiana Co-op. Canal Co. y. Darling, 
supra. : 


22. Corporations generally 
Corporations §§ 3603-3629. 
23. See Corporations § 3613. 


24. Jones v. Sierra Verdugo Wa- 
ter Co., 218 P. 454, 63 Cal.App. 254. 

25. Jones y. Sierra Verdugo Wa- 
ter Co., supra. 


26. Jones v. Sierra Verdugo Water 
Co., supra. 


27. Corporations generally 
Corporations §§ 3670-3921. 


28. See supra § 1003. 


see 


see 


‘ 


[§§ 1019-1022 


‘§§ 1022-1023] 


ing dividend paid on account of the stock.?° 


[§ 1023] 4. Quasi-Public Corporations?°—a. Defi- 
nition and Status of Corporation as Quasi-Public. 
The definition of quasi-public corporations as private 
corporations, organized and controlled by private 
persons, often for private profit or benefit but also 
for publie benefit or accommodation, in considera- 
tion of which they are given the power of eminent do- 
main and often other special powers and franchises 
not generally accorded to private persons,*! is ap- 
plicable to quasi-public corporations organized for 
irrigation purposes ;*? but for purposes of exercising 
its regulatory powers, the state may restrict the defi- 
nition to corporations organized for enumerated pur- 
poses, in which ease an irrigation company, if out- 
side the enumeration, is not a quasi-public corpora- 
tion subject to regulation by public authority.2? <A 
corporate status as quasi-public has been held to 
attach to a corporation which furnishes water to the 
publie generally,?* even though it offers for public 
use only the surplus water in its ditches after sup- 
plying the needs of its stockholders,*° or even though 
it limits the territory reached by its service;*® and 
to corporations for promotion and construction of an 
irrigation system to be turned over to purchasers of 
water rights after its completion,*” even though its 
primary object is to make profits for its organiz- 
ers.28 A corporation organized to deliver water from 
a public stream to all landowners within a designat- 
ed territory applying and paying therefor, but which 


29. Capron v. Montgomery, 300 P., ditch. 
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Its duties to the respective 
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does not own, by appropriation or otherwise, the wa- 
ter it carries, is regarded as a quasi-public corpora- 
tion under public duty to carry and deliver water to 
users who have the water rights by appropriation.?® 
An irrigation company may be within the statutory 
definition of a public utility, even though it is pri- 
vately owned,*® and managed for profit,*#? has charg- 
ed different rates to users,4? and has never been reg- 
ulated by the county boards,** or itself uses for its 
own purposes most of the water which it furnishes,*# 
or has never intended to hold itself out as a public 
utility, provided the nature of the business carried 
on is that of a public utility;4® nor does its status 
as a public utility depend on the validity of the title 
under which it holds its property.4® The fact that 
the irrigation company had purchased water rights 
from a private riparian owner does not exempt the 
company from regulation as a quasi-public corpora- 
tion, where it had been organized under the irriga- 
tion statutes, and given the right of eminent do- 
main;*’ and some courts hold that where the power 
of eminent domain is granted to the corporation, its 
status as a quasi-public corporation is fixed, regard- 
less of whether it exercises the power or not.48 In 
other jurisdictions it is held that the status of an ir- 
rigation corporation as quasi-public is not fixed by 
declarations of the original appropriators of the wa- 
ter as to the purposes of the appropriation,*® nor by 
the mere posting of notices of appropriation by the 
company,°°® nor by the statement of purposes in the 


S.W. 904]. 


149, 114 Cal.App. 631. 
30. Corporations generally 
Corporations §§ 46, 49, 164. 


see 


31. See Corporations § 46. 

32. See cases infra this section. 

33. State v. Boyle, 204 P. 378, 62 
Mont. 97. 

[a] Furnishing water “for busi- 


ness.”—A company furnishing water 
for irrigation is not a “public utility” 
furnishing ‘‘water for business” with- 
in the meaning of a statute defining 
and enumerating public utilities sub- 
ject to regulation, and the public serv- 
ice commission has no power to reg- 
ulate rates. State vy. Boyle, 204 P. 
378, 62 Mont. 97. 

84. Samuel Edwards Associates v. 
Railroad Commission of California, 
235 PRP. 647, 196 Cal. 62. 

[a] In New Mexico, community 
acequias are “public acequias,” sub- 
ject to statutory regulation. State 
v. Aztec Ditch Co., 185 P. 549, 25 N. 
M. 590. 

Company restricting 
members see supra § 998. 
35. Baker City Mut. Irr. 
Baker City, 113 P. 9, 58 Or. 306. 


26. Eldridge v. Mill Ditch Co., 177 
P. 939, 90 Or. 590; State v. Depart- 
ment of Public Works, 291 P. 346, 158 
Wash. 462. 


37. Childs v. Neitzel, 141 P. 77, 26 


service to 


Co, Vx 


Idaho 116; Hanes v. Idaho Irr. Co., 
122 P. 859, 21 Idaho 512; Fenton vy. 
Tri-State Land Co., 131 N.W. 1038, 


89 Neb. 479. 


“A stock corporation formed for the 
purpose of constructing an irrigation 
canal, though private as to its man- 
ner of organization, is of the nature 
of a public service corporation. Its 
rights and duties are modified by the 
nature of its functions. It cannot 
serve the public generally, but only 
the occupiers of land lying, under the 


consumers may be modified and af- 
fected by the operation of rights of 
priority and by the operation of the 
police powers of the state.” Fenton 
v. Tri-State Land Co., 131 N.W. 1038, 
1043, 89 Neb. 479. 


38. Brown v. Portneuf-Marsh Val- 
ley Irr. Co., 299 F. 338 [mod 5 F.(2d) 
895, cert den 46 S.Ct. 204, 270 U.S. 
637, 70 L.Ed. 773, and aff 47 S.Ct. 692, 
274 U.S. 630, 71 L.Ed. 1243]. 


39. Gould v. Maricopa Canal Co., 
76 P. 598, 8 Ariz. 429. 


[a] Held a quasi-public carrier.— 
A corporation, not itself the owner of 
water rights but merely a carrier 
of water to those who are, is held 
not to be a common carrier, in the 
strict legal sense, but a quasi-public 
carrier, acting as an intermediate 
agency to aid consumers in the exer- 
cise of their right to appropriate wa- 
ter, as well as a private enterprise 
operated for profit. City and Coun- 
ty of Denver v. Brown, 138 P. 44, 56 
Colo. 216; Wright v. Platte Val. Irr. 
Co., (Colo.) 61 P. 603, 606; Wheeler 
v. Northern Colo. Irr. Co., 17 P. 487, 
490, 10 Colo. 582. 

40. Baldwin v. Railroad Commis- 
at of California, 275 P. 425, 206 Cal. 
581. 

41. Canyon Creek Irr. Dist. v. Mar- 
tin, 159 P. 418, 52 Mont. 339. 

42. State v. Department of Public 
Works, 291 P. 346, 158 Wash. 462. 

43. Williamson v. Railroad Com- 
mission, 222 P. 803, 193 Cal. 22. 

44. Williamson vy. Railroad Com- 
mission, 222 P. 808, 193 Cal. 22. 

45. State v. Department of Public 
Works, 291 P. 346, 158 Wash. 462. 

46. Williamson v. Railroad Com- 
mission, 222 P. 803, 193. Cal. 22. 

47. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Civ.App.) 155 S.W. 286 [mod 
on other grounds (Commn.App.) 208 


“Tt may be admitted the ancient 
grant to appellant’s vendors vested in 
them the riparian rights to the wa- 
ters of the Rio Grande, still appel- 
lant’s assertion that the state had 
nothing to grant is untenable. If 
that were so, why should appellant 
apply for and accept the rights, ben- 
efits, and powers granted by the ir- 
rigation statutes? The state could 
yet grant the power of eminent do- 
main and give appellant rights su- 
perior to a Subsequent person or cor- 
poration desiring to use water from 
the Rio Grande and the many other 
rights and benefits that follow incor- 
poration. And in return for those 
benefits the law has said that the peo- 
ple, who make the grants, shall have 
a corresponding right—that of being 
served fairly and impartially by such 
corporation and for a _ reasonable 
charge. The mere fact that appel- 
lant had not exercised its right of em- 
inent domain or its right to supply 
water to persons on land not derived 
from it cannot alter the rule. It may 
not have yet come to a time when it 
was expedient to exercise its powers, 
but it none the less possessed them.” 
American Rio Grande Land & Irriga- 
tion Co. v. Mereedes Plantation Co., 
(Tex.Civ.App.) 155 S.W. 286, 301. 


48. Lake Koen Nav., etc., Co. v. 
Klein, 65 P. 684, 63 Kan. 484: Im- 
perial Irr. Co. v. Jayne, 138 S.W. 575, 
104 Tex. 395, Ann.Cas.1914B 322 [rev 
(Civ.App.) 127 S.W. 1137]; Borden v. 
Trespalacios Rice, ete., Co., 86 S.W. 
11, 98 Tex. 494, 107 Am.S.R. 640 [aft 
at S.Ct. 785, 204. U.S. 667, 52. Tibia: 
671]; American Rio Grande Land & 
Irr. Co. v. Mercedes Plantation Co., 
(Tex.Commn.App.) 155 S.W. 286: 
Colorado Canal Co. v. McFarland & 
Southwell, (Tex.Civ.App.) 94 S.W. 400. 

49. Brewer v. Railroad Commis- 
sion of. California, 2110) Pas bl, 2190 
Cal. 60 [error dism 45 S.Ct. 124, 266 
U.S. 641, 69 L.Ed. 483). 


50. Palmer vy. Railroad Commis- 
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articles of incorporation of the corporation formed 
by them,°! nor by the mere grant of its chartered 
pewers;°? but that such status is established by or- 
ganizing the corporation and proceeding to exercise 
the powers thus declared,®* and not until then.°* 


[§ 1024] b. Rights, Powers, and Duties.°> <A 
quasi-public irrigation corporation is under obliga- 
tion to serve all alike at rates fixed by public au- 
thority, and it may impose reasonable regulations 
governing its use.°® Where a corporation serves the 
general public indiscriminately instead of confining 
its service to its own stockholders its property can- 
not be taken and sold on execution,®* nor may the 
company transfer its property without the approval 
of the public authority designated by statute applica- 
ble thereto.*§ 


[§ 1025] c. Forfeiture of Charter.°® Where a 
quasi-public water company has forfeited its char- 
ter, those who continue its management as trustees 
are trustees to continue the public use to which the 
waters had been dedicated, in the absence of evidence 
showing a revocation of the dedication with consent 
of all the beneficiaries of such use.°° 


[§ 1026] F. Irrigation Works, and Rights Appur- 


sion of California, 138 P. 997, 167 
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ity. Williamson v. Railroad Com- 


[§§ 1023-1027 


tenant Thereto—l. Acquisition of Water Rights*!— 
a. By Legislative Grant. Water or water rights re- 
quired for the maintenance of an irrigation project 
may be acquired by the irrigation district or com- 
pany by legislative grant;°? but, under the act of 
congress recognizing and protecting prior appropria- 
tors under state laws, the grant to be effective as 
against subsequent appropriators of the same water 
must be followed by an actual appropriation and ap- 
plication of the waters to a beneficial use prior to 
the other appropriations.®*® Such grant, although op- 
erative to convey rights in streams on publie lands, 
does not operate as a conveyance to the grantee of 
a right to control or manage waters anywhere with- 
in the jurisdiction in disregard of the rights of in- 
dividual claimants;°* nor does the grant of itself 
convey any privately owned rights;®* but such 
rights must still be acquired from the riparian pro- 
prietors by purchase or condemnation.®® 


[§ 1027] b. By Appropriation®‘—(1) In General. 
An irrigation district or company may acquire a 
water supply for its purposes by a lawful appropria- 
tion of streams on the public domain, under the rules 
which govern appropriations by private persons,®® 


Colorado irr. Co., 21 "Ps (ite Giza 


Cal. 163. 

51. Brewer v. Railroad Commis- 
sion of California, 210 P. 511, 190 
Cal. 60 [error dism 45 S.Ct. 124, 266 
U.S. 641, 69 L.Ed. 483]; Del Mar Wa- 
ter Co. v. Eshleman, 140 P. 591, 948, 
167 Cal. 666. 

‘Tt is true that these provisions 
are broad and. that the company 
might, under its charter, engage in 
business aS a public utility. » The 
mere chartered authority does not, 
however, mark the nature of the op- 
erating corporation any more than 
the language of a notice of appropria- 
tion binds the appropriator to fur- 
nish all of the territory mentioned 
therein. (Palmer v. Railroad Com- 
mission of California, 138 P. 997, 167 
Cal. 163.) It is the naked authority 
to do business, but unless it be pur- 
sued in a certain way it does not 
make the corporation a public utili- 
ty.” Del Mar Water, Light & Power 
Co. v. Eshleman, 140 P. 591, 948, 167 
Cal. 666, 672. 


52. Brewer vy. Railroad Commis- 
sion of California, 210 P. 511, 190 Cal. 
60 [error dism 45 S.Ct. 124, 266 U.S. 
641, 69 L.Ed. 483]. 


53. Williamson v. Railroad Com- 
mission, 222 P. 803, 193 Cal. 22; Brew- 
er v. Railroad Commission of Cali- 
fornia, 210 P. 511, 190 Cal. 60; Childs 
v. Neitzel, 141 P. 77, 26 Idaho 116. 


[a] Evidence of dedication to pub- 
lic use sufficient.—The organization 
of a corporation by appropriators of 
water for the declared purpose of 
selling it for manufacturing, min- 
ing, and other public purposes, in a 
vast area of gold-bearing and agricul- 
tural lands, widely separated commu- 
nities, and all other places adjacent 
to the system, establishment of the 
system and actual furnishing of wa- 
ter for many years to thousands of 
consumers indiscriminately at rates 
adjusted to the uses to be made of it, 
and readiness to comply with such 
declaration of purposes, is sufficient, 
in the absence of countervailing facts, 
to justify a finding that the water 
was dedicated to a public use and 
that the corporation is a public util- 


mission, 222 P. 803, 193 Gal. 22% 


54. McCullagh y. State Railroad 
Commission, (Cal.) 210 P. 264. 


[a] Grant of power of eminent do- 
main is not in itself sufficient proof 
of status as quasi-public corporation, 
in the absence of evidence that pow- 
er was exercised. McCullagh vy. Rail- 
road Commission of California, (Cal.) 
210 P. 264. 


55. Supervision and regulation of: 


Corporation generally see Corpora- 
tions §§ 2183-2208. 


Public utilities see Public Utilities 
§§ 20-23. 


56. See infra §§ 1074, 1083. 


57. Sherman County Irr., ete., Co. 
v./ Drake, 91 N.W. 512, 65 Neb. 699. 


58. Baldwin vy. Railroad Commis- 


sion of California, 275 P. 425, 206 
Cal. 581. 
59. Administration of corporation 


generally after dissolution by per- 
sons acting as trustees see Corpora- 
tions §§ 3838-3843. 


Corporations generally see Corpo- 
rations §§ 3766-3800. ‘ 


60. Samuel Hdwards Associates v. 
Railroad Commission of California, 
235 P. 647, 196 Cal. 62. 


61. Appropriation of public wa- 
ters: 


Generally see supra §§ 394-550. 


Proceedings to effect, generally, see 
supra §§ 504-550. 


Proceedings to effect for irrigation 
purposes see infra § 1030. 


‘ Condemnation see Eminent Domain 


Rights to use of reservoirs, canals, 
and ditches see infra § 1044. 


162 Mud Oreckmirns elCywiO©Onl ny, 
Vivian, 11 S.W. 1078, 74 Tex. 170. 


[a] Grant by state legislature of 
right of way over county school lands 
for irrigation purposes is not uncon- 
stitutional as destruction or impair- 
ment of county’s title. Washington 
County v. Pendleton, (Tex.Civ.App.) 
178 S.W. 979. 


63. Platte Water Co. v. Northern 


Colo. 525. 


“Said act of congress provides for 
the maintenance and protection of 
rights to the use of water which have 
become vested by priority of posses- 
Sion, and which are recognized and 
acknowledged by the kocal customs, 
laws and decisions of the courts. 
The act says nothing about rights 
claimed by legislative grant without 
actual possession, appropriation, or 
use; and we are not aware of any 
local custom, law, or judicial deci- 
sion of Kansas or Colorado which de- 
clares that a party may secure a 
grant to the exclusive use of the wa- 
ters of a natural stream, allow the 
same to remain in abeyance for a 
long series of years without making 
use of the exclusive privilege so 
granted, and thereafter assert the 
same to the exclusion of those who 
have, in the mean time, acquired 
rights to the use of such waters by 
actual appropriation and use in pur- 
Suance of the general laws of the 
state. By the constitution and laws 
of Colorado, state and_ territorial, 
from the earliest times, rights to the 
beneficial use of water from natural 
streams have been acquired by diver- 
sion through prior appropriation, 
rather than by grant. It has been 
the settled doctrine of our courts 
that such appropriation, to be valid, 
must be manifested by the successful 
application of the water to the ben- 
eficial use designed, or accompanied 
by some open, physical demonstration 
of intent to take the same for such 
use.” Platte Water Co. v. Northern 
Colorado Irrigation Co., supra. 


64. Munroe v. Ivie, 2 Utah 535. 
65. Mud Creek Irr., ete, Co.. v. 
Vivian, 11 S.W. 1078, 74 Tex. 170. 


66. Mud Creek Irr., 
Vivian, supra. 


67. Appropriation of public waters 
generally see supra §§ 394-550. 


68. U.S.—Basey v. Gallagher, 20 
Wall. 670, 22 L.Ed. 452; Vineyard 
Land & Stock Co. v. Twin Falls Sal- 
mon River Land & Water Co., 245 F. 
9; Imperial Water Co. v. Holabird, 
LOT HW. 4, 116 C.ClA. 52635 —Rodsersmive 


ete.) Come 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1027-1030] 


and may, under the statute, have rights appurtenant 
to particular land transferred to other lands,®® sub- 
ject to constitutional and statutory limitations,‘° 
and to the existing rights of prior appropriators,’? 
or other rights outstanding.*? 


[§ 1028] (2) Seepage Waters from Constructed 
Works. Under a statute seepage water from “con- 
structed works,” for which public waters have been 
appropriated, is also subject to appropriation, in the 
first instance, by the owner of the works if he ap- 
propriates within one year after completion of the 
works,‘* and, if not, then by anyone desiring to ap- 
propriate, on payment of charges for storage and car- 
riage, provided the seepage water can be traced to 
the owner’s works;** and reservoirs and ditches are 
“constructed works” within the meaning of this stat- 
utory rule.7® 


[§ 1029] (3) Storage and Direct Irrigation; Pri- 
orities. An appropriation may be for water storage 
or for direct irrigation,’® statutes in some states pro- 
viding for primary reservoir permits which do not 
include the right to divert and use the stored water,** 
and secondary permits for its use in direct irriga- 
tion.?® Where the owners of the reservoir site are 
themselves the appropriators and utilize the site for 
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the purpose of effecting the appropriation, they have 
dedicated it to that purpose and it becomes an in- 
tegral part of the water right, and is included in a 
deed conveying land and water rights appurtenant 
thereto.7® So, also, the right to have waters stored 
in a particular reservoir may be acquired by preserip- 
tion.®° Rights as between conflicting claimants are 
determined by priority of appropriation,®+ and the 
appropriation of water by an irrigation corporation 
follows the same general rule as to the priority of 
right, as though the appropriation was made by an 
individual.8? An owner who establishes an appro- 
priation for direct irrigation prior in time to an 
appropriation for storage is entitled to direct ir- 
rigation to the extent of his appropriation without 
diversion for storage,** and one who seeks to en- 
force an alleged right to have the waters diverted 
to storage as against an appropriator for direct ir- 
rigation must establish the priority of his appropria- 
tion.°+ He cannot do so by showing a custom divid- 
ing the year into direct irrigation and storage sea- 
sons in conflict with statutory provisions,°*® nor by 
proving an agreement of other appropriators for a 
division of the year in accordance with such alleged 
custom.*® 


[§ 1030] (4) Proceedings To Effect Appropria- 


Pith 129. foe 
Rickey, 127 F. 


ar ere v. Wing, 17 P. 453, 
QV ATIZ. STL: 


Cal.—Hildreth v. Montecito Creek 
Water Co.,.72 P.. 395,139 Cal..22; Tar- 
tar v. Spring Valley Water, etc., Co., 
5 Cal. "395. 

Colo.—Farmers’ Union Ditch Co. v. 
Rio Grande Canal Co., 86 P. 1042, 37 
Colo. 512; Combs v. Agricultural 
DitehGo,, 28. 2) 966, 177Colo:, 146,, 31: 
Am.S.R. 275; Hammond v. Rose, 19 
ee 6G Pt, Colo. O24, 27 PATIL SIE Ss 2055 
Wheeler v. Northern Colorado Irr. 
Coit 487. 10 Cole. 582, 3.Am.5.R. 
603; Wyatt v. Larimer, etc., Irr. Co., 
29 P. 906, 1 Colo.App. 480. 


Kan.—Clark v. Allaman, 80 P. 571, 
71 Kan. 206, 70 L.R.A. 971. 


Mont.—Sayre v. Johnson, 81 P. 389, 
33 Mont. 15. 

Neb.—Farmers’ Irr. Dist. v. Frank, 
100. N.W. 286, 72 Neb. 136; McCook 
Irr., etc., Co. v. Crews, 102 N.W. 249, 
70 Neb. 115. 


Nev.—Barnes vy. Sabron, 10 Nev. 
217; Lobdell v. Simpson, 2 Nev. 274, 
90 Am.D. 537. 


N.M.—Albuquerque Land, etc., Co. 
v. Gutierrez, 61 P. 357, 10 N.M. 177 
Patios seS Ct. (3888s) ULS.545, 4% TD. 
Ed. 588]. 


Or:—Hough v. Porter, 95 P. 732, 98 
a 1083 102) Py 728) bl Ors 318: 


S.D.—Stenger v. Tharp, 94 N.W. 
A020 (S.. Dat i3. 


Mmex-— alleys \CATtermn 170 eV > 95 
38 Tex.Civ.App. 230; McGhee Irr. 
Ditch Co. v. Hudson, (Civ.App.) 21 S. 
W. 175 [rev on other grounds 22 S.W. 
398, 85 Tex. 587]. 


Wash.—Offield v. Ish, 57 P. 809, 21 
Wash. 277. 


69. In re Willow Creek, 144 P. 505, 
146 BP. 475, 74 Or. 592. 


[a] Water storage.—Under stat- 
ute an application of an irrigation 
company to transfer water stored for 
irrigation should be allowed subject 
to its being shown to the water board 
that the storage interferes with any 
prior or vested right. In re Willow 
Creek, 144,P. 505, 146 P. 475, 74 Or. 


[67 C. J.—87] 


Miller & Lux v. 
73. 


592. 


70. Vineyard Land & Stock Co. v. 
Twin Falls Oakley Land & Water Co., 
245 FEF. 30; Imperial Water Co. v. 
Holabird, 197 H. 4) 216)-C. CA.) 526; 
Enterprise Irr. Dist. v.. Tri- State 
Land Co., 138 N.W. 171, 92 Neb. 121 
{error dism 387 S.Ct. 318, 243 U.S. 157, 
61 L.Ed. 644]. 


[a] Approval of territorial engi- 
neer.—Statute authorizing territorial 
engineer to deny an application for a 
permit to appropriate waters, if in 
his opinion the approval will be con- 
trary to the public interest, does not 
limit the power to reject an applica- 
tion to a case in which the proposed 
project would be a menace to the pub- 
lic health or safety, and the fact that 
the statute is designed to secure the 
greatest possible benefit from the 
waters for the public must be borne 
in mind in construing the _ statute, 
and, where there is available unap- 
propriated water of a river for only 
a few thousand acres of land, it is 
contrary to the public interest that a 
project for irrigating a much larger 
territory without water shall receive 
the approval of the engineer. Young 
& Norton v. Hinderlider, 110 P. 1045, 
15 N.M. 666. 


{[b] Uses and notice.—Appropria- 
tion must be for beneficial uses, and 
may be initiated by notice, and the 
notice must be followed by an actual 
taking diligently pursued. Vineyard 
Land & Stock Co. v. Twin Falls Sal- 
men River Land & Water Co., 245 
De 

[c] Forfeiture.—Where an act of 
eongress giving an irrigation com- 
pany the right to divert the waters of 
a navigable river provided that, if the 
canal or ditch should not be complet- 
ed within five years, the rights grant- 
ed should be forfeited, a forfeiture 
was properly declared where more 
than five years elapsed after the dis- 
solution of an injunction originally 
granted restraining the company from 
proceeding to construct its system, 
where the work was still incomplete. 
United States v. Rio Grande Dam & 
irrigation Co:, 85 BP: 393; 13'N. M. 886. 


71... -Colorado...luand,,.-.ete,.- Con -Vi 
Rocky Ford Canal, etc., Co., 34 P. 580, 


3 Colo.App. 545. 


72. In re Waters of Willow Creek, 
a ego 236 P. 487, 239 P. 123; 119 
Yr 


[a] Irrigation company cannot 
make appurtenant to its own land wa- 
ter rights which it had previously 
sold to another. In re Waters of Wil- 
low Creek, 237 P. 682, 236 P. 487, 239 
Pola, 119 Onto. 


73. ede v. Hewes, 110 P. 
567, 15 N.M. 43 


74. Vanderw ork v. Hewes, supra. 
75. Vanderwork v. Hewes, supra. 
76. Comstock v. Larimer & Weld 
Reservoir Co., 145 2. 700; 58 Color 


186, Ann.Cas.1916A 416; South Platte 
Ditch Co. v. Larimer & Weld Reser- 
voir-Co.,; 145 P./707; 58) Golo: 185. 

77. Cookinham v. Lewis, 114 P. 88, 
115 P. 342, 58 Or. 484. 


78. Cookinham v. Lewis, supra. 
ae Oscarson yv. Norton, 39 F.(2d) 


80. Haines v. Marshall, 185 P. 651, 
67 Colo. 28. 


81. Comstock v. Larimer & Weld 
Reservoir Co. i145" -B. J700) 858) Golo. 
186, Ann.Cas.1916A 416; South Platte 
Ditch Co. v. Larimer & Weld Reser- 
voir Co., 145 P. 707, 58 Colo. 185. 


82. In re Hood River, 227 P. 1065, 
114 Or: 112 [error dism 47 S.Ct.7245, 
273 U.S. 647, 71 L.Ed. 821). 


83. Comstock v. Larimer & Weld 
Reservoir Co., 145 P. 700, 58 Colo: 
186, Ann.Cas.1916A 416; South Platte 
Ditch Co. v. Larimer & Weld Reser- 
voir Co., 145 P. 707, 58 Colo. 185. 


84 Comstock v. Larimer & Weld 
Reservoir (Co... 45 PP 70. se Ooo. 
186, Ann.Cas. 1916A 416; South Platte 
Ditch Co. v. Larimer & Weld Reser- 
voir’ Co., 145 B. 707, 58 Colo. 185! 

85. Comstock v. Larimer & Weld 
Reservoir Co., 145 P. 700, 58 Colo. 186, 
Ann.Cas.1916A 416; South Platte 
Ditch Co. v. Larimer & Weld Reser- 
VOIP CO. il 4 omen (0s ed SG OLOMM SDs 


86. Comstock v. Larimer & Weld 
Reservoir Co:, 145 P.- 700, 58 Colo. 
186, Ann.Cas.1916A 416; South Platte 
Ditch_Co. v. Larimer & Weld Reser- 
voir Co., 145 P. 707, 58 Colo. 185. 
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tion. Under the statute an appropriation of water 
for irrigation purposes cannot be made except under 
a permit for which application must be made,*’ the 
statute providing for primary permits for storage 
of water in reservoirs and secondary permits for use 
of specified portions of the stored water of ap- 
plicant’s land, the use of water on particular lands, 
not its promiserrous sale, being the ultimate purpose 
of the statute.8* Jurisdiction of the application and 
proceedings thereunder are regulated by statute, and 
must conform thereto.8® The issue under such an 
application involves the public interest, and not mere- 
ly the private interests of applicant.°° The power 
of the governmental engineer to reject an applica- 
tion as being contrary to the public interest is not 
limited to cases in which the project is shown to be a 
menace to the public health,®! but consideration may 
and should be given to such questions as the sound- 
ness of the enterprise, the availability of unappro- 
priated water and its sufficiency in volume to serve 
adequately the proposed district, the proposed cost 
of the service per acre, and the uses to which the 
water is to be put.®? As between rival groups of 
applicants, the decision is therefore based, not on 
priority in the filing of applications, but on their 
comparative merit in view of these questions of pub- 
lie interest involved.°? The fact that one group con- 
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sists of the settlers who are to use the water should 
be given consideration, but it is not controlling if 
other circumstances favoring the public interest ex- 
ist,°* the question being, where the application is for 
a primary reservoir permit, which group is the bet- 
ter able to carry out plans for the reclamation of 
desert lands, both public and private.®® 

[§ 1031] c. By Prescription, Contract, or Pur- 
chase. 
acquire water rights by prescription,®® in which case 
a taking under claim of right, not merely a taking, 
must be proved;®*? or by contract;°® or by pur- 
chase,®® subject to constitutional or statutory limita- 
tions on the authority to purchase,’ and to the terms 
of the deed,? and to rights already existing in others 
than the grantor or grantors.*® 

[§ 1032] 2. Rights of Way*—a. Acquisition—(1) 
Over Public Lands—(a) Of United States—aa. In 
General. Under an act of congress,® and for uses 
enumerated in the act, irrigation and ditch companies 
may acquire a right of way through the public lands 
and reservations of the United States,® including In- 
dian reservations." This grant is operative as against 
the United States and persons acquiring rights in, 
or title to, land after a right of way has been tak- 
en,® especially where the homestead entry was made 
subject te such rights of way,® but a right of way 


87. Cookinham v. Lewis, 115 P. 


342, 114 P. 88, 58 Or. 484. 
88. Cookinham y. Lewis, supra. 


89. Young & Norton v. Hinderlid- 
er, 110 P. 1045, 15 N.M. 666. 

[a] ‘Territorial engineer, under 
the statute, has original jurisdiction, 
and a right to appeal from his deci- 
sion to the board of water commis- 
sioners, and from the decision of the 
board to the courts. Young & Norton 
v. Hinderlider, 110 P. 1045, 15 N.M. 
666. 


90. Young & Norton vy. Hinderlid- 
er, supra. 

91. Young. & Norton v. Hinderlid- 
er, supra. 

[a] “A menace to the safety and 
welfare of the public” is construed 
as meaning a menace to the safety or 
to the welfare of the public. Cook- 
jinham v. Lewis, 114 P. 88, 115 P. 342, 
58 Or. 484. 


92. Young & Norton v. Hinderlid- 
er, 110 P. 1045, 15 N.M. 666. 


93. Cookinham v. Lewis, 
SAg LAr US 8h bS Or, 1484. 


94 Young & Norton v. Hinderlid- 
eryi110 P. 1045, 15 N.M. 666: 


95. Cookinham v. Lewis, 
342, 114 P. 88, 58 Or. 484. 


96. Arroyo Ditch & Water Co. v. 
Baldwin, 100 P. 874, 155 Cal. 280. 


97. Lakeside Irr. Co. v. Kirby, 
(Tex.Civ.App.) 166 S.W. 715. 


98. People of Porto Rico v. Rus- 
sell & Co., 268 F. 723. 


[a] Parties to contract and inter- 
ests thereunder.—(1) A landowner 
owning water rights is not necessari- 
ly the legal or equitable owner of a 
distributing system established by 
contract between the water company 
and the land company from which in- 
dividual owners of water rights se- 
cured their lands. Braley v. Empire 
Water Co., (Cal.App.) 20 P.(2d) 75. 
(2) Water company, acquiring water 
rights under agreement requiring dis- 
tribution to certain lands, is trustee, 
with mere naked legal title for use 


abaltson Se, 


Tbe. 


of beneficial owners. Quist v. Empire 
Water Co., 269 P. 538, 204 Cal. 646. 


{b] Right to surplus waters.—A 
contract by the people of Porto Rico, 
authorized by statute, whereby they 
agreed to give claimant of certain 
concessiens, as the equivalent of the 
concessions, a specified quantity of 
water, and in addition all water of a 
river available at a pumping station 
for irrigation of any of its said lands, 
gave the right to take all the surplus 
waters available, provided such tak- 
ing should not deprive owners of sub- 
sisting water rights of water to 
which they were entitled, either by 
virtue of such water rights or by 
virtue of any existing or future agree- 
ment in regard thereto, this right to 
continue down to the time the people 
of Porto Rico shall undertake the 
utilization of the surplus waters of 
the river. People of Porto Rico v. 
Russell & Co.,,.268 Fy 723: 


99. Nampa & Meridian Irr. Dist. v. 
Briggs, 147 P. 75, 27 Idaho 84; Fair- 
banks v. Hidalgo County, (Tex.Civ. 
App.) 261 S.W. 542. 


1. See cases infra this note. 


fa] “Works constructed and be- 
ing constructed.”’—Irrigation dis- 
tricts may negotiate for water sys- 
tems in advance of their total com- 
pletion under a statute authorizing 
purchase of canals and works “in- 
cluding canals and works constructed 
and being constructed” by private 
owners. Stowell v. Rialto Irr. Dist., 
100 P. 248, 155 Cal. 215. 


{[b] Restriction on purchase by 
company of water rights to land.— 
Under constitutional and statutory 
provisions an irrigation company 
which has made an appropriation of 
water for the irrigation of public 
lands cannot acquire the water rights 
to such lands so as to be entitled to 
charge subsequent settlers for such 
naked right to use water, in addition 
to rates for the water supplied. Im- 
perial Water Co. No. 5 v. Holabird, 
LOGE AA GEC. CAN 5216; 


2. Terrace Irr. Dist. v. Braiden, 
(Colo.) 19 P.(2d) 756. 


_[a] Language of deed to irriga- 
tion water rights gave the grantee 
the right to designate the lands irri- 
gated and also to change the designa- 
tion by designating other lands sub- 
ject to system. ‘Terrace Irr. Dist. v. 
Braiden, (Colo.) 19 P.(2d) 756. 


3. See cases infra this note. 


[a] Rights not purchased.—Where 
an irrigation district acquired an ir- 
rigation system and failed to pur- 
chase or condemn the contract rights 
of a landowner, or to bring him into 
the district on equal terms with its 
members, it was bound by such con- 
tract. Nampa & Meridian Irr. Dist. 
v. Briggs, 147 P. 75, 27 Idaho 84. 


[b] Contract by which irrigation 
company secured right of way over 
another’s land in return for right to 
use water from a ditch was construed 
to apply to the entire tract of land, 
giving a grantee of the land the same 
rights, even though conveyed to him 
in two distinct parcels. Amalgamat- 
ed Sugar Co. v. Hempe, 226 F. 1012. 


4. Rights of way through public 
noo eenerally see Public Lands §§ 


Gy Us SC cA stite4s ¢ 220 smodGe 
26 U. S. St. at L. p 1095 [U. S. Comp. 
Sth 0am cba 


6. See cases infra this section. 


7. United States v. Portneuf-Marsh 
Valley Irr. Co., 2138 BY 601; 130 Clerne 
181 [aff 205 F. 416]; U. S. v. Conrad 
Inv. Co., 156 F. 123 [aff 161 F. 829, 
88 C.C.A. 647]. 


8. Farmers’ High Line Canal, etce., 
Co. v. Moon, 45 P. 487, 22 Colo. 560; 
Edwards v. Roberts, 144 P. 856, 26 
Colo.App. 538. 


[a] Person acquiring rights from 
state which had itself taken title from 
the United States subject to such 
right of way holds subject thereto. 
Farmers’ High Line Canal, ete., Co. v. 
Moon, 45 P. 487, 22 Colo. 560. 


9. Uhrig v. Crane Creek Irr. Dist., 
260 P. 428, 44 Idaho 779. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


> 


Also, the irrigation district or company may — 


§§ 1032-1033] 


eannot be acquired over land formerly a part of the 
public domain but which had passed into private 
ownership at the time of locating the proposed ditch, 
canal, or reservoir, and of the approval of the map 
therefor,’® unless the aet of congress under which 
private ownership was acquired reserved a right of 
way for ditches or canals constructed by the author- 
ity of the United States without reference to the 
time of such construction,!! or unless the privately 
owned land is subsequently forfeited to the United 
States.1? A right of way cannot be acquired under 
the act for a purpose not enumerated!* or implied,*# 
or for a purpose enumerated in the statute but fraud- 
ulently omitted from the application therefor ;!° nor 
is a person, under the law, entitled to an easement 
over any public lands for a reservoir used in con- 
nection with water rights until he has first aequir- 
ed a vested and accrued water right.1® 


[§ 1033] bb. Statutory Proceedings To Acquire. 
Proceedings before the land office to acquire a right 
of way for irrigation purposes must follow strictly 
the requirements of the act of congress.17 An ap- 
propriation must be made and filed,t® and in his 
application applicant must truthfully declare the 
purpose for which the right of way is to be used,?® 
and, within twelve months after government survey 
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of the land, must file maps of his location for the 
approval of the secretary of the interior.2° How- 
ever, the act contemplates the granting of rights of 
way over land not yet surveyed and for which maps, 
although filed, cannot be approved until after sur- 
vey. The grant becomes fixed, so far as the right 
of way is concerned, on the construction of the ditch 
or canal, the approval of the secretary afterward be- 
ing in the nature of a confirmation of the grant and 
a completion of the record title,?+ but the construc- 
tion must be completed before title to the right of 
way vests,?* and, where applicant is a corporation, 
the acts taken under the statute to conform there- 
with must be the acts of the corporation, not of the 
sole stockholder therein.?* The claim to right of way 
is defeated by withdrawal of land from entry before 
filing of application, or, in the case of unsurveyed 
lands, before construction is completed,?? or, in the 
case of surveyed lands, by refusal of the secretary 
of the interior to approve.?> Under other sections 
of the acts of congress, prior appropriators of water 
whose water rights have vested under local customs, 
laws, and decisions of court, and who have con- 
structed ditches and canals to carry the water, are 
protected, and their right of way is acknowledged 
and confirmed,?® even though their map on file at 


10. Nippel v.° Forker, 56 P. 577, 
26 Colo. 74; Baldridge v. Leon Lake 
Ditch Co., 80 P. 477, 20 Colo.App. 518; 
Clear Creek Land, etc., Co. v. Kilken- 
ny, 36 P. 819, 5 Wyo. 38. 


[a] Relinquishment of entry.— 
Where defendant constructed a ditch 
through land entered by plaintiff un- 
der the laws of the United States for 
the reclamation of desert lands, and 
about two years afterward plaintiff 
relinquished this entry, and at the 
same time homesteaded the land, the 
land did not revert to the United 
States by the relinquishment of the 
desert land entry, so as to give de- 
fendant the right of way for its ditch, 
and, even if such a right of way had 
been acquired, defendant could not 
subsequently enlarge the ditch with- 
out liability to plaintiff for the result- 
ing damage. Clear Creek Land, etc., 
Co. v. Kilkenny, 36 P. 819, 5 Wyo. 
38. 

[b] After entry and before patent. 
—The fact that one who had filed a 
homestead entry on land made no ob- 
jection to the construction of a ditch 
thereon by an irrigation company un- 
til after he had obtained his patent, 
did not estop him from asserting that 
his patent was not subject to the 
company’s rights, in view of the stat- 
ute providing that all conveyances of 
any interest in, and contracts creating 
any incumbrance on real estate, shall 
be by deed. Baker v. Washington Irr. 
Co., 86 P. 1125, 44 Wash. 697; Atkin- 
son v. Washington Irr. Co., 86 P. 1123, 
44 Wash. 75, 120 Am.S.R. 978. 


{c] Act Congr. July 26, 1866 (1) 
granting a right of way to ditch and 
canal owners, was prospective in its 
operation, and did not in any manner 
qualify or limit the effect of a patent 
issued before its passage. Union Mill, 
ete., Co. v. Ferris, 24 F.Cas.No. 14,371, 
2 Sawy. 176. (2) But the lands 
granted by the “Pacific Railroad 
Acts” of July 1, 1862, July 2, 1864, 
July 3, 1866, and March 3, 1869, con- 
tinued subject to the right of way for 
an irrigation reservoir, although ap- 
parently the rights of claimant as 
to the reservoir arose after the defi- 
nite location of the railroad. Hd- 


wards v. Roberts, 144 P. 856, 26 Colo. 
App. 538. 


Right of way over private lands 
generally see infra § 1036. 

11. Green vy. Wilhite, 93 P. 971, 14 
Idaho 238. 

[a] Reservation of future right of 
way.—The provision of Act Aug. 30, 
1890 § 1, for a reservation of right 
of way over all public lands there- 
after taken up for ditches or canals 
constructed under authority of the 
United States, is valid. U.S. v. Van 
Horn, 197 F. 611. 


12. Maffet v. Quine, 95 F. 199, 93 
iy exe 
{a] Grant of right of way on un- 


earned and subsequently forfeited 
railroad land.——Where a grant of a 
right of way for a flume, such as con- 
gress has authorized upon unoccupied 
public land, is made upon granted, but 
unearned, railroad land, and subse- 
quently the land so occupied is for- 
feited to the government, the grant of 
the right of way is effective, so far 
as the government is concerned; and 
a homesteader, whose settlement was 
begun before the forfeiture by the 
railroad, but subsequent to the loca- 
tion and construction of the flume, 
takes subject to the burden of such 
right of way. Maffet v. Quine, 95 EF: 
L919, O3e HRSA, 


13. Utah Power, etc., Co. v. U. S., 
elas 387, 243 U.S. 389, 61 L.Hd. 
791. 


{a] Right of way for electric pow- 
er works.—No right to use public 
lands as sites for electric power 
works can be founded on the act of 
March 3, 1891, restricting the grant to 
purposes of irrigation (Utah Power, 
CLCT A COMVniE Sie Sue u os tpaeto aloe 
S. 389, 61 L.Ed. 791), nor on the act 
of May 11, 1898, permitting a grant 
for purposes of water transportation, 
domestic use, or for development of 
power as subsidiary to the main pur- 
pose of irrigation where no rights of 
way are claimed for irrigation (Utah 
Power, etc., Co. v. U. S., Supra), or 
where the right of way, although 
claimed for irrigation, was not so 
used (Kern River Co. v. U. S., 42 S.Ct. 
60; 257 -U.S..147, 66 L.Ed.: 175). 


14. Crane Falls Power & Irrigation 
Co. v. Snake River Irrigation Co., 133 
P. 655, 24 Idaho 63. 


{a] Contractors who construct 
ditches.—The act of congress, relat- 
ing to the acquisition of water rights, 
was intended to protect persons in 
their rights to the use of water and 
not to enable contractors who con- 
struct ditches for an agreed compen- 
sation to acquire title to rights of 
way for such ditches. Crane Falis 
Power & Irrigation Co. v. Snake River 
Releazion Co. 133 P1655)" 24 sldanho 


5 U. S. v. Kern River Co., 264 F. 


16. Nippel v. Forker, 56 P. 577, 26 
Colo. 74; Crane Falls Power & Irriga- 
tion Co. v. Snake River Irrigation Co., 
133 P. 655, 24 Idaho 63. 


Ae U. S. v. Kern River Co., 264 F. 


aes SV. dueey 10M: 2 607. el onsNeuves 


18. 
412. 


19. U.S.-v. Kern River Co,, supra: 


20. U.S. v. Kern River Co., supra; 
U. S. ve Lee, 110 P. 607, .15 NM. 382. 


21. U. S. v. Lee, supra, 


[a] Subsequent statute, having 
reference solely to revocable licenses 
for telegraph lines or canals across 
public lands and requiring permis- 
sion of the secretary of the interior 
as a condition precedent to the grant- 
ing of the license, has no application 
to, and does not affect, the validity of 
grants secured under the earlier stat- 
ute by actual construction on un- 
surveyed lands in advance of the ap- 
proval of the secretary. U.S. v. Lee, 
110 P. 607, 15 N.M. 382. 


22. U.S. v. Rickey Land, etc., Co., 
164 F. 496. 

23. Toyaho Creek Irr. Co. v. Hutch- 
ins, 52: S.W. 101, 21 Tex.Civ.App. 274. 

24. U.S. v. Rickey Land, etc., Co., 
164 F. 496. 


U. 8S. v. Kern River Co., 264 F. 


25. U.S. v. Rickey Land, etc., Co., 
supra. 
26. Gila Water Co. v. Green, 232 P. 
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the land office has not been approved,?’ their title ; al water users.?5 


in such ease being based not on a grant from the 
federal government, but on recognition of a right 
vested and accrued under state laws;7° but canals 
and ditches must have been constructed and in use 
to give the owner protection under those sections of 
the act against a subsequent entryman.?® The Unit- 
ed States may maintain a suit to set aside a gran- 
tee’s title on the ground of fraud in its procure- 
ment.°° 


[§ 1034] cc. Effect of Abandonment of Proceed- 
ings. Proceedings to acquire such right of way aban- 
doned before final action taken by the land office 
thereon give applicant no rights enforceable against 
a homestead entryman who subsequently enters and 
oceupies;*+ nor may such applicant claim a right 
under a grant by earlier homestead claimants who 
have since abandoned their entries, the land revert- 
ing to the United States;** but, if applicant, al- 
though failing to prosecute, actually appropriates 
and uses the water under a permit granted by the 
state, his interest in the right of way, confirmed un- 
der those circumstances by another provision of 
the act of congress, is paramount, and the rights of 
the homesteader under an entry subsequently made 
are junior and inferior.* 


[§ 1035] (b) Of State and County. A right of 
way for irrigation purposes may be acquired over 
public land belonging to, and granted by, a state, 
and such grant is operative as against the state 
and persons claiming rights subsequently acquired 
from the state,?+ and such grant may provide for 
rights of way for service ditches to lands of individu- 
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A right of way over county lands 
may be acquired by legislative grant where the leg- 
islature in giving the lands to the county reserved 
the right to regulate their sale.°* Where irrigation 
ditches are constructed over state land without se- 
curing the right to do so, only the state may com- 
plain.** 


[§ 1036] (2) Over Private Lands.** As to private 
lands, a right of way may be acquired by purchase,*® 
subject to rights reserved to regulate the manner of 
its enjoyment,*® and subject, in case of purchase 
from a consumer of the water, to the terms and 
conditions imposed in the deed as to the furnishing 
of water;+! or by prescription, provided the es- 
sentials of a prescriptive title are proved;*” or by 
long continued use under claim of right and expen- 
diture of money with the acquiescence of the owner 
of land and other affirmative acts and conduct on 
the part of the owner amounting to estoppel;** or 
merely by taking possession without interference by 
the owner of the land where the one who takes pos- 
session has a right to take it by condemnation, ** the 
fact that use of the irrigation works was intermit- 
tent not defeating the easement right in such eases ;** 
or by condemnation under the power of eminent do- 
main, if that procedure is authorized by the statute, 
subject only to constitutional limitations that the 
taking shall be for a public use,*® and to statutory 
limitation existing in some states that no improved 
or occupied land shall, without the written consent 
of the owner, be subjected to the burden of two or 
more irrigating ditches where the same object can 
be practically attained by uniting them and convey- 
ing all the water in one ditch;*? or by a partition 


1016, 27 Ariz. 318 [mod on reh 241 P. 
307, 29 Ariz. 304]; Rasmussen v. 
Blust, 122 N.W. 862; 85 Neb. 198, 133 
Am.S.R. 650. 


27. Rasmussen v. Blust, supra. 
28. Rasmussen v. Blust, supra. 


29. Rasmussen v. Blust, 122 N.W. 
862, 85 Neb. 198, 133 Am.S.R. 650 [rev 
120 N.W. 184, 83 Neb. 678]. 


30. U.S. v. Kern River Co., 264 F. 
412. 


31. Rasmussen v. Blust, 120 N.W. 
184, 83 Neb. 678 [rev on other point 
122 N.W. 862, 85 Neb. 198, 133 Am.S.R. 
650]. 

32. Rasmussen v. Blust, 120 N.W. 
184, 83 Neb. 678 [rev on other point 
122 N.W. 862, 85 Neb. 198, 133 Am. 
S.R. 650]. 


33. Rasmussen v. Blust, 122 N.W. 
862, 85 Neb. 198, 133 Am.S.R. 650. 


34. Idaho-Iowa Lateral & Reser- 
voir Co. v. Fisher, 151 P. 998, 27 Idaho 
695; Imperial Irr. Co. v. Jayne, 138 
S.W. 575, 104 Tex. 395, Ann.Cas.1914B 
322 [rev (Civ.App.) 127 S.W. 1137]. 


85. McHlroy v. Helmer, 222 P. 
290, 38 Idaho 327. 


[a] Contract permitted by Carey 
Act.—The provisions of the Carey Act 
(U. S: Comp. St. § 4685) are broad 
enough to sustain a contract between 
the state and a water company, pro- 
viding that all water users on lands 
irrigated from canals or laterals shall 
have such rights of way over lands 
eeded to the state under that act as 
may be necessary from the canals or 
laterals to their own land in order 
to construct and maintain necessary 
service ditches. McElroy v. Helmer, 


222 P. 290, 38 Idaho 327. 


36. Washington County v. Pendle- 
ton, (Tex.Civ.App.) 178 S.W. 979. 


87. Swan v. Sproat, 209 BP: 1070; 
36 Idaho 75. 

38. Easement in canal or ditch see 
infra § 1044. 

Public lands which have passed in- 
to private ownership see supra § 
1032. 


39. Hayward v. Mason, 104 P. 139, 
54 Wash. 649. 


[a] Deed held to convey easement. 
not fee.—A deed conveying a right 
of way for a water ditch across cer- 
tain described lands to carry water 
for irrigation from a canal through 
the tract, with the right of ingress to, 
and egress from, the same to main- 
tain and keep the ditch in repair, con- 
veys an easement only, and not the 
fee, in the land covered by the ditch, 
and the grantor or owner of the ser- 
vient estate is entitled to make any 
proper use of the ditch which will not 
materially impair or unreasonably in- 
terfere with its use by the grantee 
for the purposes designed. Hayward 
v. Mason, 104 P. 139, 54 Wash. 649. 


40. City of Nampa v. Nampa & 
Meridian Irr. Dist. 115 P. 979, 19 
Idaho 779. 


41. See infra § 1076. 


42. Abrams v. Colwell, 243 P. 615, 
iG Colo. “46: sPioneere rit) Dist a ve 
Smith, 285 P. 474, 48 Idaho 7384; John- 
son v. Hawthorne Ditch Co., 143 N.W. 
959, 32 S.D. 499; Allen v. Lewis, 177 
P. 433, 26 Wyo. 85. 


43. Wedgworth v. Wedgworth, 181 
P; 952, 20 Ariz. 518. 


44, Fearnley v. Haines, 168 P. 1176, 
69 Colo. 41; Rogers v. Lower Clear 
Creek Ditch Co.) 165 Po 248 220smoo 
Colo. 216. 


“Defendant in 1867 had a right to 
acquire possession of a right of way 
for its waste ditch across the tract. 
If such possession could not be 
gained by permission, acquiescence, 
consent, or agreement, it could be ob- 
tained by condemnation. Yunker v. 
Nichols, 1 Colo. 551. It appears that 
the owner did not prevent the use of 
such right of way, commencing in 
1867, and we will presume at this date 
that the company obtained possession 
by consent of the owner and without 
the necessity of condemnation pro- 
ceedings. Whatever may be the law 
in other jurisdictions, it is established 
in this state that where a ditch owner 
is permitted, without interference, to 
construct an irrigating ditch over the 
land of another, and the ditch is put 
in use, a right of way is thereby ac- 
quired and the necessity for con- 
demning, to obtain possession, is ob- 
viated.’”” Rogers v. Lower Clear Creek 
Ditch Co., supra. 


45. Edwards v. Roberts, 
856, 26 Colo.App. 538. 


46. See Eminent Domain 8 57. 


47. Downing v. More, 20 P. 766, 
12 Colo. 316; Trippe v. Overocker, 1 
P. 695, 7 Colo. 72; San Luis Land, ete., 
Co. v. Kenilworth Canal Co., 32 P. 860, 
3 Colo.App. 244. 


[a] Only owner of land can set up 
such a statute, and hence it is not 
available to an irrigating canal com- 
pany, which is seeking to prevent the 
taking of land for, and the construc- 
tion of, another irrigating canal by a 


144 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deeree, subject to a public easement existing on the 
land of the servient estate;*® but not as a way of 
necessity if obtainable under the statute of emi- 
nent domain.*® Use of another’s land for irriga- 
tion purposes without his consent and without con- 
demnation proceedings taken against him subjects 
the trespasser to liability in damages for the loss 
suffered;°° but an injunction restraining the tres- 
pass does not prevent the trespasser from obtaining 
the right of way in the regular manner.°* Proceed- 
ings, under a statute, to acquire a right of way for 
a water ditch are special proceedings, and the stat- 
ute must be strictly pursued;°? and, where the evi- 
dence as to location of the right of way between de- 
fined termini is conflicting, the court may determine 
the location.5* A right of way for irrigation pur- 
poses constituting an easement -on another’s land 
is not lost on the ground of intermittent use where 
the right of eminent domain can be successfully 
invoked by the owner of the dominant estate ;°* 
nor is the easement destroyed by destruction of the 
ditches by the owner of the servient estate;°> nor 
is the easement revocable after construction of the 
ditch without compensation therefor, in the absence 
of agreement to the contrary.°* 

[§ 1037] b. Title and Rights Acquired—(1) Way 
over Public Lands. Under the terms of acts of con- 
gress providing rights of way over public lands 
for irrigation purposes,*’ the right of way granted 
vests in the grantee neither a mere easement nor 


different company through the same 
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a fee simple absolute, but a limited fee on an im- 
plied condition of reverter on failure to use the land 
for irrigation purposes;°® nor is the title of the 
erantee in any way affected by a statute, subsequent- 
ly enacted, referring solely to the granting of li- 
censes to construet telegraph lines or canals over 
the public domain revocable at any time.°® Under 
state laws, the right of way over public land is held 
to be an easement.*® A state grant of an easement 
for a reservoir on school lands does not convey title 
but leaves the fee simple in the state,®+ nor can 
the rights of the grantee under the statute be’ en- 
larged by the phrasing of the document under which 
the irrigation company takes possession.°? One who 
has acquired a right of way with a defined location 
over public lands for a ditch has no right, as against 
one acquiring the land from the government sub- 
ject to the easement, to change the location of the 
ditch onto other land of the same owner,®? even 
though such other land be of little or no value;*+ 
nor may he use the right of way for other purposes 
than those enumerated in the irrigation statute.®® 


[§ 1038] (2) Way over Private Lands. The title 
and rights of the grantee of a right of way over 
private lands are fixed by the terms of the deed®® 
or contract,°* but, if the right of way, and not the 
land itself, is the subject of the grant, the grantee 
has only an easement notwithstanding the contract 
or deed refers to the right conveyed as a right of 
“ownership.”°& If the right of way is acquired by 


66. See cases infra this note. 


Jand oecupied by the former company. 
San Luis Land, etc., Co. v. Kenilworth 
Canal Co., 32 P. 860, 3 Colo.App. 244. 
[b] Question to be determined is 
not whether the first ditch may be so 
enlarged or extended as to answer 
the purpose for which the second is 
designed, but whether it may, as con- 
structed, be made to supply the lands 
within reach of both. Paxton, etc., 
Irr. Canal, etc., Co. v. Farmers’, etc., 
int. ete, Co. 64. Now. 343, +45. Neb, 
884, 50 Am.S.R. 585, 29 L.R.A. 853. 


48. City of Santa Ana v. Santa Ana 
Valley Irr. Co., 124 P. 847, 163 Cal. 
rl 


[a] Ditch located in dedicated 
highway.—Where a decree of parti- 
tion gave defendant’s grantors the 
right to maintain a ditch over the al- 
lotments of others, and defendant’s 
grantors placed such ditch within the 
limits of a highway which the other 
allottees had dedicated to the public, 
the ditch was subject to the easement 
of the public. City of Santa Ana v. 
Santa Ana Valley Irr. Co., 124 P. 847, 
LeseCale 211 


49. Alcorn v. Reading, 243 P. 922, 
66 Utah 509. 

50. Larimer & Weld Irr. Co. v. 
Landers, 141 P. 517, 26 Colo.App. 1. 


51. In re Willow Creek, 144 P. 505, 
146 P. 475, 74 Or. 592. 

52. Dalton v. Azusa Tp. Water 
Com’rs, 49 Cal. 222. 


fa] When township divides, pro- 
ceedings to acquire a right of way 
for a water ditch, brought, under 
the statute, by the township board of 
water commissioners, cannot be con- 
strued in the name of the new town- 
ship. Dalton v. Azusa Tp. Water 
Com’rs, 49 Cal. 222. 


53. Newton v. Weiler, 286 P. 133, 
87 Mont. 164. 


54. Edwards v. Roberts, 144 P. 856, 
26 Colo.App. 538. 


into such proceedings for the purpose 
of ascertaining and determining 
whether the executive warrant has, 
without legal justification, been is- 
sued.” Ex p. Shoemaker, 144 P. 985. 
986, 25 Cal.App. 551. 

55. City of Nampa v. Nampa & 
Meridian Irr. Dist., 115 P. 979, 19 Ida- 
ho 779 [error dism 35 S.Ct. 602, 238 
U.S. 643, 59 L.Ed. 1502]. 

56. Neches Canal Co. v. Dishman, 
(Tex.Commn.App.) 44 S.W.(2d) 955 
[rev (Civ.App.) 9 S.W.(2d) 281]. 

Bn Un Sa ©. sAnmrtit, 43 nic 822) $2946; 


58. Kern River Co. v. U. S., 42 S. 
Ct. 60, 257 U.S. 147, 66 L.Ed. 175 [mod 
264 EF. 412]. 


59. United States v. Portneuf- 
Marsh Valley Irr. Co., 213 F. 601, 130 
CCAS Use [ate 20Gb eu 40 Ce eee Seo 
Teen TLOSE ASCOT fb" IN Nia3'8 22 


60. Newton v. Weiler, 286 P. 133, 
87 Mont. 164; Stetson v. Youngquist, 
248 P. 196, 76 Mont. 600; Mannix v. 
Powell County, 199 P. 914, 60 Mont. 
510. 

“The plaintiff's interest is a mere 
right of way, an easement in the land 
over which the ditch passes, which is 
attached to plaintiff's lands.” Stet- 
son v. Youngquist, 248 P. 196, 198, 76 
Mont. 600. 


61. Idaho-Iowa Lateral & Reser- 
voir Co. v. Fisher, 151 P. 998, 27 Idaho 
695. 

62° Rie Grandes,é&, i. Ps Ry (Cow ve 
Kinkel, (Tex.Civ.App.) 158 S.W. 214. 


63. Vestal v. Young, 82 P. 383, 147 
Caleiane 


64. Vestal v. Young, supra. 


65. Whitmore vy. Pleasant Valley 
Coal Cao. 75 P. 748, 27 Utah 284. 


[a] Saloon.—Acquisition of right 
of way over public lands gives the 
owner no right to erect a saloon 
thereon. Whitmore v. Pleasant Val- 
ley Coal’ Co:, 75 P: 748, 27 Utah 284. 


[a] Deed held to grant easement. 
—(1) A deed conveying a right of 
way for a water ditch across certain 
described lands to carry water for 
irrigation from a canal through the 
tract, with the right of ingress to, 
and egress from, the same to maintain 
and keep the ditch in repair, conveyed 
an easement only, and not the fee, in 
the land covered by the ditch. Hay- 
ward v. Mason, 104 P. 139, 54 Wash. 
649. (2) A contract between plaintiff 
irrigation company and an associa- 
tion of settlers, providing for the es- 
tablishment of an irrigation system, 
to be constructed by. plaintiff and 
turned over to the settlers in ex- 
change for stock contracts, etec., did 
not indicate an intention to furnish 
plaintiff with title to a right of way 
for the ditches, but only an easement, 
Crane Falls Power & Irrigation Co. v. 
Snake River Irrigation Co., 133 P. 655 
24 Idaho 63. ‘ 


_ 67. Crane Falls Power & Irriga- 
tion Co. v. Snake River Irrigation 
Co.; 133: sR: 655, 24 Idaho 63: 

[a] Settlers under contract with 
construction company grant the com- 
pany a right of way under a contract 
which provides that it shall revert to 
them after construction of ditches. 
The company has an easement condi- 
tioned on completion of construction. 
On failure title reverts to the settlers. 
Crane Falls Power & Irrigation Co. 
v. Snake River Irrigation Co., 133 P. 
655, 24 Idaho 63. 


68. Little-Wetzel Co. v. Lincoln, 
172 P. 746, 748, 101 Wash. 435. 


“Joint ownership of an irrigation 
ditch does not necessarily constitute 
a title in fee. A right of way grant- 
ed for ditch purposes has never been 
classed as other than an easement; 
and, usually, when in common par- 
lance the term ‘ownership’ is used in 
describing the interest of one in a 
ditch upon the land of another, it is 
understood as referring to the owner- 
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prescription,®® or if the grant is in general terms,?° 
no greater title or right to possession passes than is 
reasonably necessary to enable the grantee ade- 
quately and conveniently to make the intended use 
of his way, nor ean the right be extended beyond 
what is reasonably necessary in the absence of evi- 
dence constituting an estoppel;7! and, if no definite 
‘bound is set as to width and location of the right 
of way, the practical construction placed on the 
grant by the parties to it fixes the limits of the bur- 
den imposed,’? and the grantee’s rights are measured 
by the initial use.7* Where an easement only is 
granted, the grantor may make any proper use of 
the ditch which would not materially impair or un- 
xeasonably interfere with its use by the grantee for 
the designated purposes,‘* and may change its loca- 
tion from one part of his land to another if the 
grantee of the easement is not injured thereby;"° 
but he cannot destroy or make changes in the eanal 
to the injury of the grantee without compensating 
him therefor.7® The grantee’s rights inelude the 
rights of repair, ingress, and egress,** occupying no 
more land along the banks of the canal than is 
necessary for its proper maintenanee,’® and it is 
his duty, not the grantor’s, to protect the diteh;7® 
but he must use his easement so as not materially to 
interfere with ordinary use of the land by the owner 
of the servient estate,°° not imposing an additional 
burden on the servient estate without the grantor’s 
consent,*! as, for example, by admitting water into 
the ditch from new sources;*? but, if imposed with 


ship of the easement. It is true one 
may have title to a ditch the same 
as to any other property, but when 
such title originates in grant or pre- 


71. Orange 
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581, 89 Colo. 273. 


Cove * 
Sampson, 248 P. 526, 78 Cal.App. 334. 


[§§ 1038-1039 


the grantor’s consent, the latter may not complain.** 


[§ 1039] c. Forfeiture.s* A grant of a right of 
way over public lands under act of congress on con- 
dition that it be used solely or primarily for irriga- 
tion purposes vests in the grantee a limited fee on 
an implied condition of reverter on failure to use 
the land for those pyrposes,*® and a forfeiture may 
be declared on proof of failure to use for the stated 
purposes, in a suit in equity brought by the at- 
torney-general in the name of the United States, 
even in the absence of a forfeiture clause in the stat- 
ute, or of a forfeiture declared by congress.°& A 
fortiori, a forfeiture may be declared where express- 
ly provided for in a forfeiture clause in the statute 
under which the right of way was granted.S? Where 
the ground for forfeiture is breach of a condition 
subsequent, the breach does not operate ipso facto 
to divest the grantee of title, but to be effectual 
must be followed by a declaration of forfeiture by 
some competent authority, either by act of congress 
or by the United States, in an action brought for 


the purpose,** the court already having jurisdic- 


tion under the statute without further action by — 


congress,*® an act of congress containing a special 


grant to a specific grantee and construed to require 
that congress declare the forfeiture or give express 
authority to institute suit to recover the land, having 
no application to jurisdiction of the court under a 
general law to declare a forfeiture.°® The general 
land office of the United States, the tribunal desig- 
nated by congress to pass on questions arising out 


619;  Little-Wetzel Co. v. Lincoln; 
172 P. 746, 101 Wash. 435. 


82. Little-Wetzel Co. v. 


Water Co. v. 


Lincoln, 


seription to use another’s land, such 72, Coulsen vy. Aberdeen-Spring- | SUPra. 
Wa toavienon rises above its source. as field Canal Co., 277 P. 542, 47 Idaho 83. Mosher v. Salt River Valley 
an easement.” Little-Wetzel Co. v. | 619- Water Users’ Ass'n, 209 P. 596, 24 
Lincoln, supra. a ie Coen vy. Aberdeen-Spring- | ATiz. 339. 

; ne : eld Canal Co., supra. [a] Construction of siphon across 

' : gat : r } 

Gan ee reco nee 1O0e 74. Hayward v. Mason, 104 P. 139, | }@nd.—A siphon, constructed in an ir- 
78 Colo. 548, 549: Pioneer Irr. Dist. | 54 Wash. 649. rigation ditch across defendant’s 


v. Smith, 285 P. 474, 48 Idaho 734. 


“The plaintiff in error claims that 
‘the judgment should not be governed 
by the necessities, but, since the title 
was by prescription, the right must 
be limited in scope and extent to what 
was actually used. We cannot as- 
‘sent to that proposition. The basic 
question, of course, is, What rights 
were acquired by prescription? The 
answer is ‘all that is reasonably nec- 
essary to the convenient and proper 
use and maintenance of the’ ditch. 
Omaha & R.:V. Ry. Co. v. Rickards, 
57 N.W. 739, 38 Neb. 847; Arthur Irr. 
Co. v. -Strayer, 115 BP. 724, 50 Colo. 
B71, 05 1d, 9... Cla 095 1s Thompson 
Real Property, §§ 611, 613. The fact 
that the owner of the right has not 
found it necessary to use so wide a 
space during the period of prescrip- 
tion is not conclusive against him 
though it may tend somewhat to 
show that such space is not needed.” 
Neville v. Louden Irrigating Canal 
.& Reservoir Co., supra. 


70. Coulsen v. Aberdeen-Spring- 
field Canal Co., 277 P. 542, 47 Idaho 
619. 

[a] Acknowledgment of payment 
of future damages caused by canal, 
executed by the grantor of right of 
way for the canal, does not’extend to 
damages from abandonment of the 
eanal or application of the abandoned 
canal property to more destructive 
uses. Johnson vy. Johnson, 1 P.(2d) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[a] Wooden platform, erected by 
defendant on an irrigation ditch 
across her land, which platform was 
one hundred eighteen feet long and 
four feet above the bottom of the 
ditch, constituted an _ interference 
with the easement rights of the Unit- 
ed States of access to the ditch to 
maintain, repair, and clean the ditch. 
Mosher v. Salt River Valley Water 
Users’ Ass’n, 209 P. 596,24 Ariz. 339. 

75. Harsin v. Pioneer Irr. Dist., 
263 P. 988, 45 Idaho 369. 


[a] Changing location held rea- 
sonable.—A ditch located in proxim- 
ity to valuable ‘cherry trees may be 
changed to a part of the land where 
there are no trees, to make it less 
easy for thieves to gain access to 
the cherry trees. Harhart v. Wright, 
295 P. 630, 50 Idaho 269. 


76. Seeinfra § 1048. 
77. Mosher y. Salt River Valley 
Water Users’ Ass’n, 209 P. 596, 24 


Ariz. 339; Neville v. Louden Irrigat- 
ing Canal & Reservoir Co., 242 
1002, 78 Colo. 548; Gorrie v. Weiser 
Irr. Dist., 158 P. 561, 28 Idaho 248. 
78. Gorrie v. Weiser Irr. Dist., su- 
pra. ; 
79. Pioneer Irr. Dist. v. Smith, 285 


P. 474, 48 Idaho 734. 

80. Pioneer Irr. Dist. v. Smith, su- 
pra, \ 

81. Coulsen v. Aberdeen-Spring- 


field Canal Co., 277 P. 542, 47 Idaho 


land, did not impose an unwarranted 
use and burden upon her property, 
nor effect a radical change in the 
easement, nor constitute an addition- 
al servitude injurious to her, where 
the siphon was constructed with her 
consent. Mosher v. Salt River Val- 
ley Water Users’ Ass'n, 209 P. 596, 24 
Ariz. 339. 
_ 84 Necessity of judicial proceed- 
ings generally see Corporations §§ 
3682-8685. 

Actions by owners affecting right 
of way see infra § 1047. 


85. See supra § 1037. 


86. Kern River Co. v. U. S., 42 S. 
Ct. 60, 257 U.S. 147, 66 L.Ed. 175 [—mod 
264 F. 412]. 


87. Union Land & Stock Co. v. U. 
S., 257 F. 635, 168 C.C.A. 585; United 
States v. Whitney, 176 F. 593; Carns 


v. Idaho-Iowa Lateral &- Reservoir 
Co., 202 P. 1071, 34 Idaho 3380, 


88. United States v. Whitney, 176 
F. 593; O'Reilly v. Noxon, 113 P. 486, 
49 Colo. 862; Uhrig v. Crane Creek 
Irr. Dist., 260 P. 428, 44 Idaho 779; 
Carns v. Idaho-Iowa Lateral & Reser- 
voir Co., 202. P. 1071, 34 Idaho 330. 


89, °U. So. cParsons, 2220 H! (2a) 
978; U. S. v. Beaver Irr. Land & Pow- 
er Co., 21 F.(2d) 1001; Union Land 
& Stock Co. v. U. S., 257 EF. 635, 168 
C.CyA. 585. 


90. Union Land & Stock Co. vy. U. 
S., supra. 


§§ 1039-1041] 


of the disposition of public lands,®! recognizes the 
jurisdiction of state courts to hear and determine 
questions of forfeiture of grants under the act of 
congress of March 3, 1891, and the final decision of 
the state courts is equivalent to a declaration of for- 
feiture of all rights under the act.9? When public 
land is granted by the United States subject to the 
right of way under the acts of congress, the right 
to have a forfeiture declared on statutory grounds 
vests in the patentee;®® but, where the patentee 
takes title subject to a right of way after the com- 
pleted works have been approved by the secretary 
of the interior, he cannot claim a forfeiture on 
grounds existing before approval where no fraud or 
imposition is charged.®4 


Grounds of forfeiture.°® Under acts of congress a 
forfeiture of right of way over public lands may be 
declared for failure to use solely or primarily for 
irrigation purposes,’® for failure to complete works 
within five years,®’ or for abandonment.®® In de- 
termining whether the evidence of failure to com- 
plete works is sufficient to justify a forfeiture, the 
submission of a map by applicant and approval of 
details thereon by the secretary of the interior must 
be regarded as creating a binding contract with the 
map details as specifications, a material breach of 
which constitutes ground for forfeiture;®® but the 
approval of a new application by the secretary of the 
interior operates as an extension of time in which to 
eomplete the work under the original grant, where 
it is so regarded by the parties and no other rights 
have attached.t An assignment by a canal company 
to a water district of rights appurtenant to its ir- 
rigation system, under statutes providing for such 
conveyances, does not constitute abandonment or 
ground for forfeiture.” 


Extent of forfeiture. A forfeiture for failure to 
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complete within the stated period extends only to 
the uncompleted section or sections of the work,* 
a reservoir being considered as a section in a grant 
of right of way for reservoir and ditch. Where 
the project for which the right of way was granted 
included a natural lake as the reservoir site and 
artificial works raising the level of the lake, a fail- 
ure to complete the artificial works within the stat- 
utory period is ground for forfeiture of the reser- 
voir site.® 

[§ 1040] 3. Irrigation Works®’—a. In General. 
The works of an irrigation district or company in- 
elude reservoirs, embankments, natural channels, 
canals, and ditches, flumes, and conduits and bridges.* 
An irrigation district may avail itself of the use 
of a natural channel or gulch as a portion of its 
system of ditches for conveyance of water.. An 
irrigation ditch is property in the nature of real 
estate,? and, where constructed, repaired, and con- 
trolled by an individual or by a private company, 
it is private, and not public, property.t° It is the 
duty ef an irrigation company, or of a district, or 
of a person diverting water to irrigate arid lands, 
so to construct the ditches that there will be the least 
possible waste,?1 and to enlarge and strengthen em- 
bankments to withstand floods, even though users are 
deprived thereby of waters for irrigation which oth- 
erwise they would have had.1? 


[§ 1041] b. Bridges, Conduits, and Flumes. 
Where an irrigating canal or ditch crosses publie 
highways, the highways must be restored to a con- 
dition of usefulness and safety equal to that existing 
before the construction of the ditch, and to that end 
the owners of the ditch will be required to build all 
necessary bridges,t* and keep them in repair,!* re- 
moving them when the system is abandoned;?° and, 
where a city grants to a canal company a right to 


91. See Public Lands § 447. 49 Colo. 362. 10. Cate v. Sanford, 54 Cal. 24. 
92. Baldridge v. Leon Lake Ditch 2. Fairbanks v. Hidalgo County 11. Clark v. Hansen, 206 P. 808, 35 
Co., 80 P. 477, 20 Colo.App. 518. Water Improvement Dist. No. 2, (Tex. {Idaho 449. 
93. Hurst v. Idaho-Iowa Lateral & wea App.) 261 S.W. 542. Cost of construction see infra § 
Reservoir Co., 202 P. 1068, 34 Idaho U. S. v. Big Horn Land & Cat- | 1043. 
349. We Co., 17 F.(2a) 357. 12. Donna Irr. Dist. No. 1 v. Piper,. 
94. Uhrig v. Crane Creek Irr. 4 U.S. v. Big Horn Land & Cat- | (Tex.Civ.App.) 269 S.W. 157. 
Dist., 260 P. 428, 44 Idaho 779; Hurst | tle Co., supra. 13. Fresno. County v. Fowler 
v. Idaho-Iowa Lateral & Reservoir) 5, U.S. v. Big Horn Land & Cat- | Switch Canal Co., 9 P. 309, 68 Cal. 359; 
Co., 246 P. 28, 42 Idaho 436. tle Co., supra. Gooding Highway Dist. .of Gooding 
95. Corporations generally see 6. Appropriation for ater stor. | County v. Idaho Irr. Co., 164 P. 99, 


Corporations §§ 3687-3740. 


96. Kern River Co. v. U. S., 42 S. 
Ct. 60, 257 U.S. 147, 66 L.Ed. 175 [mod 
264 F. 412]. 

S720 Ul Su Ve earsons, 22) J.\(2d) 
978: U.S. v. Beaver Irr. Land & Pow- 
er Co., 21 F.(2d) 1001; Union Land &|,,8 2 
Stock Co. v. U. S., 257 F. 635, 168 Cc. | 135 Or. 75. 


7. See cases 


C.A. 585; United States v. Whitney, 
176 F. 593; Carns v. Idaho-Iowa Lat-jP. 688, 209 Cal. 
eral & Reservoir Co., 202 P. 1071, 34 
Idaho 330 
98. Hurst v. Idaho-Iowa Lateral] yseq in irrigation, 


& Reservoir Co., 202 P. 1068, 34 Idaho 
842; Fairbanks v. Hidalgo County 


age see supra § 1029. 


Easement in public lands for reser- 
voir see supra § 1032 


and §§ 1041-1045. 

Barker v. Sonner, 
See Reclamation Dist. 
No. 833 v. American Farms Co., 
74 (holding that a 
rice grower may use natural water- 
ways on his property as a conduit for 
the discharge of rice drainage waters, 


such waters may pass through or 
over the works of 


30 Idaho 232; 


MacCammelly v. Pio- 
neer Irr: Dist:; 


105 P. 1076, 17 Idaho 


415; State -v. "Lake Koen Nav., ete, 
oa Dad at a Co., 65 P. 681, 63 Kan. 394. 
a Ss on; 
ARATE UU EME SSL [a] Im Canada the Northwest Ir- 


rigation Act of 1898, requiring per- 
mits for construction and operation 
of works across road allowances and 
surveyed public highways, and re- 
quiring that , highways theretofore 
publicly traveled shall be kept open 
during construction of irrigation 
works and thereafter, is held not to 
apply to highways not publicly travy- 
eled until after the construction of 


294 P. 1058, 
285 


notwithstanding 


drainage compa- | the works 


Water Improvement Dist. No. 2, (Tex. 
Civ.App.) 261 S.W. 542. 


99. U.S. v. Tujunga Water & Pow- 
er Co., 48 F.(2d) 689 [rev 18 F.(2d) 
120]. 

[a] Failure to construct dam suf- 
ficient to impound reservoir indicat- 
ed on map approved by secretary of 
interior required forfeiture of rights 
in public lands. U.S. v. Tujunga Wa- 
ter & Power Co., 48 F.(2d) 689 [rev 
18 F.(2d) 120]. 


1. O’Reilly v. Noxon, 113 P. 486, 


nies who have voluntarily diverted 
the water from such natural courses). 


9. Cate v. Sanford, 54 Cal. 24. 


[a] Water rights as basis of taxa- 
tion.—A reservoir company owning 
the beds of the reservoir and the 
dams and the land upon which they 
stood had no title to the water im- 
pounded, but the only essential thing 
of value owned were the water rights. 
Antero & Lost Park Reservoir Co. v. 
Board of Com’rs of Park County, 225 
P. 269, 75 Colo. 131. 


l Alberta Railway and Ir- 
rigation Co. v. The King, 44 Can.S.c. 
505 [aff 3 Alta.L. 70]. 


14. See infra § 1043. 


15. Dawson County Irr. Co. v. 
Dawson County, 173 N.W. 696, 108 
Neb. 692. 


[a] Delay in repair as evidence of 
abandonment.—Mere delay on the 
part of an irrigation company in re- 
pairing bridges maintained by it in 
public highways while endeavoring 
to find a purchaser for the property 
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run its canals in the city streets, it may subsequently, 
in the exercise of its power to change the grade of 
streets, order the company to run its canals through 
pipes underground.!® In the absence of a statute 
to the contrary applying to irrigation ditches, the 
public and not the ditch company must build the 
bridge where a highway is laid out over a ditch or 
eanal already existing,‘’ or where a city or town 
is located and built on both sides of an already ex- 
isting canal,1® and ditches crossing public lands 
under authority of the Carey Act are governed by 
this rule;'® but statutes governing railroads cross- 
ing highways on public lands,*° or water companies 
furnishing water to cities and towns,”? do not apply 
in such eases. 


Duty to build bridges and flumes on private prop- 
erty. <A state statute, laying the duty on irrigation 
corporations, to which it granted the power of emi- 
nent domain, to construct bridges over its canals 
for the benefit of adjacent landowners, does not 
violate the Fourteenth Amendment of the federal 
constitution,?* and it does not make any difference 
that the corporation was not obliged to exercise the 
power of eminent domain to obtain the particular 
right of way.?* An owner, who otherwise having no 
right to a bridge secures the irrigation company’s 
consent and builds one, may keep it until the court 


will not ordinarily constitute an 
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appropriate property to the public 


has determined that it interferes with the flow of 
water in the ditch.24 Where a ditch is construct- 
ed across an existing diteh, it is the duty of the 
owner of the new ditch to build and maintain a 
flume to carry the waters of the old ditch, in the 
absence of agreement to the contrary.” 


[§ 1042] c. Enlargement and Extension. The 
rights of the parties growing out of the enlargement 
or extension,?® and their liability to contribute to 
the cost of maintenance of enlarged canals and 
ditches and of the new portions,?" are fixed by the 
terms of the contract under which the enlargement 
was made, the owners of the original ditch not being 
liable for the cost of maintaining the new portion, 
in the absence of agreement to the contrary.?* 
Where the laws provide that no improved or occu- 
pied land shall, without the written consent of the 
owner, be subjected to the burden of two or more 
irrigating ditches where the same object can be 
practically attained by uniting and conveying all the 
water in one ditch,”® an irrigation company desiring 
to use a private ditch already in existence has the 
right to enlarge or extend and use it on payment of 
a reasonable proportion of the cost of construction,?° 
the rule permitting enlargement or extension being 
applicable only to private ditches,*! and only to 
ditches passing through an owner’s land for the 


extended canal.—Where the owner of 


[§§ 1041-1042 


abandonment of the bridges unless 
circumstances are such as to lead 
reasonable men to believe that the 
property has been finally abandoned. 
Dawson County Irr. Co. v. Dawson 
County, 173 N.W. 696, 103 Neb. 692. 

Irrigation works generally as nui- 
sance see infra § 1045. 

16. City of Nampa v. Nampa & 
Meridian Irr. Dist., 115 P. 979, 19 Ida- 
ho 779 [error dism 35 S.Ct. 602, 238 
UiS. 643, 59 L.Ed. 1502]. 


17. City of Madera v. Madera Ca- 
nal *& irrigation, Co.;115-B. 936,159 
Cal. 749; Denver v. Mullen, 3 P. 693, 
7 Colo. 345; Gooding Highway Dist. of 
Gooding County v. Idaho Irr. Co., 164 
P. 99, 30 Idaho 232; MacCammelly v. 
Pioneer Irr. Dist., 105 P. 1076, 17 Ida- 
ho 415; State v. Western Irr. Dist. 
Ditch Co., 219 N.W. 11, 116 Neb. 736. 


18. Boise City v. Boise City Canal 
Cow plo 2505) 19 Tdaho wt. 


19. City of Twin Falls v. Harlan, 
151 P. 1191, 27 Idaho 769. 


20. MacCammelly v. Pioneer Irr. 
Dist., 105 P: 1076, 17 Idaho 415. 


21. MacCammelly v. Pioneer Irr. 


Dist., supra. 
22. State v. Farmers’ Irr. Dist, 
152) NSW. 372, 998 Nieb: 239, TRA. 


1915E 687 [aff 37 S.Ct. 630, 244 U.S. 
325, 61 L.Ed. 1168]. 


“The Supreme Court of Nebraska, 
construing this statute as imposing 
the obligation to build bridges for the 
benefit of adjacent land owners, and 
reading the same in connection with 
the authority conferred upon the cor- 
poration to exercise the right of em- 
inent domain, held that the company 
must take the burdens of the legis- 
Jation with its benefits, and that hav- 
ing by its incorporation accepted the 
rights conferred under the statute of 
its creation it must exercise them 
within the limitations and upon the 
conditions therein named. In other 
words, it was held that the State had 
said to the corporation of its crea- 
tion: ‘You may have the right to 


use which you are authorized to serve, 
but when the canals constructed for 
that purpose divide land so that it is 
necessary to connect the several por- 
tions thereof by bridges, you shall 
construct them at your own expense.’ 
It is familiar law that a State may 
impose conditions, within constitu- 
tional limitations, upon the exercise 
of corporate authority conferred by 
it. The State was not obliged to con- 
fer upon this corporation the sover- 
eign authority to take property by 
the right of eminent domain. When 
it did so, we do not think it took the 
property of the corporation without 
compensation when it also obliged 
the latter to comply with the condi- 
tions of this grant of power, one of 
which was that it should construct 
bridges under the circumstances now 
presented.” Farmers’ Irrigation Dist. 
v. State of Nebraska, 37 S.Ct. 630, 244 


U.S. 325, 331, 61 L.Ed. 1168. 


23. State v. Farmers’ 
supra. ; 


24. Northern Colorado Irr. Co. v. 
Reuter, 186 P. 286, 67 Colo. 483. 


25. Mahaffey v. Carlson, 228 P. 
793,39 Idaho 162) 


26. Mau v. Stoner, 87 P. 434, 89 
P. 466, 15 Wyo. 109. 


27. West Union Canal Co. vy. 
Thornley, 228 P. 199, 64 Utah 77. 


[a] Expenses during and after 
stated period.——Where a contract by 
one clause required an irrigation com- 
pany to enlarge and maintain a ditch 
owned by others at its own expense 
for ten years, later clauses, requiring 
the company to continue maintenance 
after that time “so as to cause as lit- 
tle seepage as practicable,’ no men- 
tion being made of who was to bear 
the future expenses, were construed 
so as to harmonize with the ten-year 
limitation, and the owners were re- 
quired to pay the reasonable costs 
thereafter. Wyoming Irr. Co. v. 
Yarnell, 223 P. 332, 31 Wyo. 120. 


[b] Maintenance of original and 


Tree Dist. 


an irrigation canal between certain 
points and others using water there- 
from agreed to bear their proportion- 
ate share of the expense of main- 
taining and repairing it, the owner 
reserving the right to develop and 
procure, by means of artesian wells 
and otherwise, waters in addition to 
the amount provided for, to be con- 
veyed in the canal to his own or oth- 
er lands, and the owner made an ex- 
tension of the canal, the owner or the 
persons served by the extension were 
liable for such proportion of the ex- 
pense of maintaining the original ca- 
nal as the water supplied through the 
extension bore to the whole amount 
flowing in the canal, and the users on 
the original canal were not bound 
to pay any part of the operating ex- 
penses of an extension of the canal. 
Riverside Heights Water Co. v. Riv- 
erside Trust Co., Ltd., 83 P. 10038, 148 
Cal. 457. 


Cost of construction and mainte- 
nance generally see infra § 1042. 


28. Patterson Vv. Brown, etc., 
Ditch Co., 34 P. 769, 3 Colo.App. 511; 
Nampa & Meridian Irr. Dist. v. Man- 
ville,.173 P..1138, 81, Idaho 39%. 


29. See supra § 1036. 


30. Junction Creek, etc., Domestic, 
etc., Ditch Co. v. Durango, 40 P. 356, 
21 Colo. 194; Sand Creek Lateral Irr. 
Co. v. Davis, 29 P. 742, 17 Colo. 326; 
Trippe v. Overocker, 1 P. 695, 7 Colo. 
72; State v. Marshall, 52 P. 268, 20 
Mont. 510. 


31. See cases infra this note. 


[a] City cannot compel irrigation 
company carrying water for sale to 
its patrons to permit it to enlarge 
its ditch for the purpose of supplying 
its citizens with water for the same 
purposes. Junction Creek, ete., Do- 
mestic, etce., Ditch Co. v. Durango, 40 
P3565) 21 Colow194. 


[b] Company ditches.—The mere 
fact that an irrigation ditch is owned 
by an incorporated company does not 
entitle the ditch to exemption from 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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benefit of other landowners, and constituting a bur- 
den thereon.** A private ditch constructed by the 
owner of land to water his own land exclusively 
cannot be enlarged and extended by an irrigation 
company if there are other practicable routes for 
its own eanals.°* A petitioner in proceedings to 
enlarge an existing private ditch through the land 
of another must prove his right to the water for 
which he seeks an enlargement of the ditch;** but 
proof of a pending application for appropriation is 
sufficient if 1t appear that the water may be ap- 
plied to a beneficial use when it is diverted into, and 
conveyed through, the enlarged ditch.*® 


[§ 1043] d. Cost of Construction and Mainte- 
nanee.*° The owner of the property, whether in- 
dividual, company, or district, must bear the cost 
of construction and maintenance,** except in so 
far as contracts with users of the water require 
them to contribute;*® nor may he shift this ob- 
ligation to the landowner through whose land the 
ditch runs, when the landowner in the exercise of, 
his right changes the location of the ditch to an- 
other part of his land.*® If the reservoir,*° or canals 
and ditches,*? are owned in common, liability to con- 
tribute toward the initial cost and maintenance rests 
on all in proportion to the amount of water used 
or diverted by each. Under authorizing statutes, 
cities and villages may care for and control laterals 
furnishing water to their inhabitants,#* and, un- 
der a statute making it the duty of an irrigation 
district to furnish water to residents, it is the duty 
of the district to keep the laterals in repair, even 
though the landowners grant the right of way and, 
themselves, construct the laterals.4? So, also, where- 
ever it is the duty of an irrigation company or dis- 
trict to construct bridges,** it must pay the cost of 
their construction and repair.*® Where the public 
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highway is built through land paralleling and adja- 
cent to a canal, and a natural surface channel to the 
canal is cut off, a flume built by the county and ac- 
cepted by the landowner in place of the channel must 
be kept in repair by the landowner in performance 
of his duty to the owner of the canal, whatever may 
be the duty of repair as between landowner and 
county.*® 


[§ 1044] e. Basement and Contract Rights in Ca- 
nal or Ditch.47 One may own a ditch right without 
owning the water right, and vice versa.*® The cre- 
ation of an easement in the canal itself depends on 
the terms of the contract or grant.*® Such an ease- 
ment is created by a contract for the carriage of a 
stated amount of water perpetually in another’s 
canal, the owner of the canal agreeing to maintain 
the canal and the flow of water therein permanent- 
ly;®°° but a grant to the equitable owner of a canal 
of a right to the water therein does not createvan 
easement in the canal.’ Where owners of parallel 
ditches agree that for a consideration the water of 
both shall be earried in a single ditch and one ditch 
is abandoned in reliance thereon, the owner of the 
ditch not abandoned may not refuse to carry the 
water because of the other’s breach of the agree- 
ment,°? although he may refuse to carry without 
charges where the terms of the broken agreement 
provided for payment.'* A statute prescribing the 
ratio in which the interests of persons claiming an 
interest in a ditch shall be established where no 
record of their relative ownership has been made, 
does not apply where the record has been made in 
an action in equity to quiet title to a fractional in- 
terest in the diteh.°* 


[§ 1045] f. As 
ment.°° 


va Constituting Nuisance; Abate- 
An irrigation canal has been held not to 
Cruzen Inv. Co., 254 P. 1052, 43 Idaho 


47. Cross references: 


the operation of the statute. Sand]ican Falls Reservoir Dist. No. 2, 49 

Creek Lateral Irr. Co. v. Davis, 29 P.| F.(2d) 632 [aff 59 F.(2d) 19 (cert den 

742, 17 Colo. 326. Fo AS Gta Sie 287" WS os Sen  pLMed. 
20 P. 766, | 552)). 


32. Downing v. More, 
TePColo: 316,319. 

33. Downing v. More, supra. 

34. Tanner v. Provo Bench Canal 
& Irrigation Co., 121 P. 584, 40 Utah 
105 [aff.36 S.Ct. 101, 289 U.S. 323, 60 
L.Ed. 307]. 

35. Tanner v. Provo Bench Canal 
& Irrigation Co., supra. 

36. Enlarged ditches see supra § 
1042. 

37. Riverside Heights Water Co. 
v. Riverside Trust Co., 838 P. 10038, 


148 Cal. 457; Niday v. Barker, 101 P. 
254, 16 Idaho 73. 
[a] Obstructions in ditch.—The 


grantee of an easement for an irrigat- 
ing ditch cannot recover for loss of 
crops by reason of obstructions 
placed in the ditch by the grantor, 
where all the water the grantee was 
entitled to was allowed to. flow past 
the obstructions. Hayward vy. Mason, 
104 P. 139, 54 Wash. 649. 


38. Riverside Heights Water Co. 
Vv. Riverside Trust Co., 83 PB. 1003, 
148 Cal. 457; Perry Irr. Co. v. Thom- 
ASsieals bs rosy V4 Ul tan, 193. 


39. Earhart v. Wright, 295 P. 630, 
50 Idaho 269; Crawford v. Inglin, 258 
P. 541, 44 Idaho 663. 

Right of owner of servient estate 
to change location of ditch see su- 
pra § 1088. 


40. Twin Falls Canal Co. v. Amer- 


[a] Where reservoir district also 
owns share, an action to compel con- 
tribution by the district fails, where 
title to the reservoir property is still 
in the government which constructed 
the dam, and where it also is in evi- 
dence that the district had already 
paid its share. Twin Falls Canal Co. 
v. American Falls: Reservoir Dist. No. 
Pp SANIT TISLOAGE veel HESPA ol AW 6 UMC IE al BNC PA oa 
(cert den 53 S.Ct. 87, 287 U.S. 638, 
W7 L.Ed. 552)4- 


41. Farmers’ Land & Irrigation 
Covi. Wohnsony 2282 Pa.3idsars9) idaho 
255. 

42. Thornton v. Kingrey, 164 N.W. 
561, 101 Neb. 631 [aff 160 N.W. 871, 
100 Neb. 525]. 


43. State v. Gering Irr. Dist., 192 
N.W. 212, 109 Neb. 642. 

44. See supra § 1040. 

45. Dawson County v. Dawson 


County Irr. Co., 176 N.W. 78, 104 Neb. 
137; Dawson County Irr. Co. v. Daw- 
son County, 173 N.W. 696, 103 Neb. 
692. 


[a] If owner of canal refuses to 
repair bridges when notified by the 
county authorities, the county may 
proceed to repair, and is entitled to 
recover the reasonable cost of the 


repairs from the owner. Dawson 
County v. Dawson County Irr. Co., 
176 N.W. 78, 104 Neb. 137. 

46:5, Settlers Irn) Dists aveeAgs RR: 


Easement in public lands for reser- 
voir see supra § 1032. 


Rights of way see infra §§ 1032-1039. 
Water rights see supra §§ 1026-1031. 


48. McDonnell v. Huffine, 120 P. 
792, 44 Mont. 411. 
fal Use of ditch for prescribed 


period under circumstances making 
it adverse, open, exclusive, and un- 
der claim of right, gave title by pre- 
scription, although claimants never 
owned any water rights, but leased 
the water flowing through the ditches. 
McDonnell v. Huffine, 120 P. 792, 44 
Mont. 411. 


49. See cases infra notes BOW ode 


5G. Bolles v. Pecos Irr. Co., 167 P. 
280, 23 N,M. 32. 


51. Edinburg Irr. Co. v. Ledbetter, 
(Tex.Civ.App.) 247 S.W. 335 [mod on 
other grounds (Commn.App.) 286 8. 
Wi. 24859. 


52. Norcross v. Consolidated Hills- 
pergys Ditch Cos, 225 Py 207, (5eColo: 
158. 


53. Norcross v. Consolidated Hills- 
borough Ditch Co., supra. 


54. Bamforth v. Ihmsen, 204 P. 
345, 28 Wyo. 282 [reh den 205 P. 1004, 
28 Wyo. 282]. 


55. Nuisances: 


ene tally. see Nuisances 46°-Cid. Dp 
35. 


1386 [67 CcJ.] 
be a nuisance per se,°* so an irrigation canal or 
ditch in or crossing a public highway, if it is con- 
structed and operated in accordance with law, is 
not a nuisance, and can become such only by reason 
of the manner in which it is maintained,®? as where 
a ditch has widened so as to occupy the sidewalk 
space in front of plaintiff’s property, and where 
the water in it has overflowed onto plaintiff’s prop- 
erty,°® or where it appears that a reservoir dam 
and lack of diversion headgates constitute a source 
of imminent and great danger to the general pub- 
jic.?® Where the nuisance is proved, and 1s of such 
character as to constitute a public menace, the con- 
ditions making it so are properly abated by order 
of court;®° but, where the nuisance may be abated 
without ordering the discontinuance or destruction 
of the property, the court should order the abatement 
in those terms.°+ 


[§ 1046] 4. Injuries to Owners of Irrigation 
Works, and Actions Therefor—a. Affecting Water 
Rights. An action lies to establish and protect the 
company’s water rights or enjoin the unlawful diver- 
sion of its supply of water,®? and such a suit may be 
brought by the company without joining its stock- 
holders or consumers as parties.°? In an action by 
an irrigation company to enjoin diversion of water 
from its ditch, it is not necessary that plaintiff 
should allege damage, or the amount thereof.°+ 


[§ 1047] b. Affecting Rights of Way.®> A suit 
for injunction on petition of an irrigation company 
lies against a defendant to prevent the disposal of 
waste waters into its canal, regardless of damage.°® 
An action lies by the owner of a right of way for 
an irrigation ditch across public lands to recover 
damages against a trespasser who willfully herds his 
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be sustained where pleadings and proof establish 
his ownership and possession of the ditch and the 


_right of way, and the wrongful acts of defendant 


done without plaintiff's consent. 68 No action, how- 
ever, lies where there is no willful herding of ani- 
rales on the right of way, but merely a use of the 
land in the ordinary course of husbandry for graz- 
ing purposes.®® 

[§ 1048] ¢. Affecting Irrigation Works—(1) In 
General. An action lies on behalf of the owner for 
any destruction of, or injury to, the physical strue- 
ture of its canal or other works,‘® or for destrue- 
tion of plaintiff’s easement rights therein,’* or to 
restrain a threatened destruction or injury thereto 
which would result in irreparable damage,‘ as, for 
example, the wrongful removal of a headgate,"* or 
the choking or filling up of the canal with mining 
débris.** 

[§ 1049] (2) Defenses. Abandonment of a ditch 
by its owner is a defense to his action brought to re- 
cover damages for its destruction.*®> It is a de- 
fense in an action to enjoin a city constructing its 
storm sewers to empty into plaintiff’s ditch located 
within the eity that the ditch was a natural drain- 
age way into which the surface waters in the city 
naturally drained.7® Failure of plaintiff to observe 
the terms of an agreement designed to prevent the 
damage complained of is a defense to his suit for an 
injunetion.** It is no defense in an action for de- 
struction of an irrigation ditch that its owner has 
failed to file a statement and a map of the ditch 
as required hy statute;78 nor in an action for de- 
struction of easement rights in a ditch that-another 
had offered plaintiff an option of securing water from 
another ditch.7° 


animals thereon,®’ and a judgment for plaintiff will 


Bridges over abandoned canal see su- 
pra § 1041. 

Irrigation ditches see Nuisances § 
208. 


Waters generally see Nuisances §§ 

298-301. 

56. Wichita County Water Im- 
provement Dist. No. 1 v. Pearce, (Tex. 
Civ.App.) 59 S.W.(2d) 183. 

57. City of Twin Falls v. Harlan, 
151 P. 1191, 27 Idaho 769. 

[a] Building highway across ca2- 
mal does not render the canal a nui- 
sance at the place where the street 
crosses it. Boise City v. Boise City 


aeane) ‘Co Pi 505, 19 Idaho 717. 
58S. Barstow Town Co. y. Carr, 
€Tex.Civ.App.) 234 S.W. 555. 

59. Seven Lakes Water ‘Users’ 
Ass’n v. Fort Lyon Canal Co., 4 P. 
(2d) 1112, 89 Colo. 515. 

60. Seven Lakes Water Users’ 


Ass’n v. Fort Lyon Canal Co., supra. 


61. Fresno v. Fresno Canal, etc., 
Co., 32 P. 943, 98 Cal. 179. 


[a] Putting canal under ground.— 
If a canal is found to be an obstruc- 
tion and nuisance, it should not be 
ordered abated by filling it up where 
it can be constructed below the sur- 
face of the street and covered up. 
Fresno v. Fresno Canal, etc., Co., 32 
P. 948, 98 Cal. 179. 

62. Last Chance Water Ditch Co. 
vy. Emigrant Ditch Co., 61 P. 960, 129 
Cal. 277;' Mau v, Stoner, COR Vee Gey. 
10 Wyo. 125. 


63. Montrose Canal Co. v. Loutsen- 
hizer Ditech  Co., 48 P. 532,,.23. Colo, 
233; Thorpe v..Tenem Ditch Co., 20 
P. 588, 1 Wash. 566. 


64, Last Chance Water Ditch Co. 
v. Emigrant Ditch Co., 61 P. 960, 129 
Caleiie 

65. Suits for forfeiture see supra 
§ 1039. 


66. Farmers’ Co-op. Irr. Co. v. Als- 
ager, 277 P. 430, 431, 47 Idaho 555. 


“Tf defendants are allowed to con- 
tinue to dispose of their waste wa- 
ters into plaintiff's canal under a 
claim of right, such use will eventu- 
ally burden plaintiff's right of way 
with an easement. The rule in this 
respect applicable to irrigation ques- 
tions seems to be that as to rights 
not dependent on use, an injunction 
will be granted to restrain their vio- 
lation even though such violation re- 
sults in nominal damages only.” 
Farmers’ Co-op. Irr. Co. v. Alsager, 
supra. 


67. Harmony Ditch Co. v. Sween- 
ey, 222 P. 577, 81 Wyo. I. 


68. Harmony Ditch Co. v. Sween- 
ey, supra. 


69. Pioneer Irr. Dist. v. Smith, 285 
P. 474, 48 Idaho 734. 


[a] Injunction denied.—The own- 


-er of a servient estate could not be 


enjoined from permitting his hogs to 
wallow in a ditch for which another 
had the right of way by prescription. 
Pioneer Irr. Dist. v. Smith, 285 P. 474, 
48 Idaho 734. 


[§ 1050] (3) Parties.*° 


Where several compa- 


70. Joerger v. Pacific Gas & Blec- 
tric Co., 216 Ps 1017; 207 Cakes-teie- 
cob v. Lorenz, 30 Py 119, 98 Caless2e 
Denver, ete., R. Co. v. Dotson, 38 P. 
322, 20 Colo. 304; Parke v. Boulware, 
63 P. 1045, 7 Idaho 490. 


71. Beville v. Allen, 237 P. 184, 28 
Ariz. 39% Stuart ty.” Davis) =13emee: 
577, 25 Colo.App. 568. 


72. Beville v. Allen, 237 P. 184, 
28 Ariz. 397; Hayois v. Salt River 
Valley ‘Canal Co., 71, P. 944) 8) Agize 
285; Larimer County Canal No. 2 
Irrigating Co. v. Larimer & Welt Res- 
ate Co., 143 P. 270; 26 ‘Coloswpps 


73. Austin v. Wilson, Irr. Co., 199 
PY 375, 34 Idaho 87: 


74 Stocker v. Kirtley, 59 P. 891, 
6 Idaho 795. 

75. Dawson County Irr. Co. v. 
Dawson County, 183 N.W. 655, 106 
Neb. 367. 

76. City of Boulder v. Boulder & 


White Rock Ditch & Reservoir Co., 


216 BP. 558, 0%3' Golow 42:65 6 eAbiaeees 
1458. 

77. Provolt vy. Bailey, 121 P. 961, 
62’ Or. 58. 

78. Denver, etc), AR. COaeVie Dots 


son, 38 P. 322, 20 Colo. 304. 


79. Beville v. Allen, 237 P. 184, 28 
Arizt3 97: 
80. Parties in injunctions gener- 


ally where wrongful act does common 
injury to many see Injunctions § 489. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 
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nies are using a ditch, all must be made parties to 
a suit brought by one to enjoin its use by a city.®! 


[§ 1051] (4) Issues and Proof.s? In an action 
for destruction of the dam and headworks, in which 
defendant pleads the general issue, plaintiff must 
prove ownership of the property;**® but, in an ac- 
tion for damages for wrongfully interfering with 
plaintiff’s ditch, it is sufficient for plaintiff to show 
priority of possession and right to use the water 
where defendant claims no title.84 


[§ 1052] (5) Evidence.8® Evidence of the cost 
of restoring a ditch wrongfully destroyed by defend- 
ant is adinissible's in an action to recover damages for 
the destruction, notwithstanding plaintiff was not 
entitled to all the waters he claimed.8* In an ac- 
tion to recover damages for destruction of a ditch, 
evidence of its permanent nature. and of its con- 
tinued use by plaintiff for a long period of years is 
sufficient to disprove allegations of the defense that 
the canal destroyed was not a part of, plaintiffs ir- 
rigating system.§? Evidence of the loss of two trees 
out of an orchard proved otherwise to be in good con- 
dition is not sufficient to establish a substantial loss 
from alleged destruction of a ditch.8& In an action 
to enjoin destruction of an embankment by the own- 
er of land through which plaintiff’s ditch runs, evi- 
dence of ownership of the land is not of itself suffi- 
cient to support the defense of the right to use the 


81. City of Boulder v. Boulder & 
White Rock Ditch & Reservoir Co., 
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89. Dundy County Irr. Co. v. Mor- { Co. v. Frazier, 
ris, 185 N.W. 350, 107 Neb. 64 210; 
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water.®® 


[§ 1053] (6) Damages.°° The measure of dam- 
ages for the permanent destruction of an irrigation 
ditch is the difference in the value of the land ir- 
rigated, with and without the ditch.®°! The damages 
recoverable for wrongful removal of an irrigation 
company’s bridge is the value of the bridge, not the 
cost of erecting a new one, plus the reasonable cost 
of dirt removal necessitated thereby.” 


[§ 1054] G. Distribution and Supply of Water 
for Irrigation*—1. Right to Supply of Water—a. In 
General. It is the duty of a distributor of water for 
irrigation purposes to supply water to all persons 
who may be entitled thereto,®* either under the terms 
of applicable statutes,°* or where the furnishing of 
water is a business affected with a public use,?® or 
under the terms of specific contracts with consum-— 
ers,°® within the ability of the distributor to supply 
the water with the exercise of reasonable diligence,°* 
and as long as it has any supply of water to distrib— 
ute,®® and, on the other hand, consumers of water for 
irrigation purposes cannot complain of any use of the 
irrigation system or canal granted by its owner, or’ 
acquired by operation of law, which does not inter- 
fere with their rights.°® A consumer cannot acquire 
a right to a supply of water for irrigation in excess: 
of the capacity of the canal or system supplying: 
him. 


(Civ.App.) 196 S.W. 
‘American Rio Grande Land & 


216 P. 553, 73 Colo. 426, 36 A.L.R. 1458. 
2. Issues and proof: 
Generally see Pleading §§ 1144-1186. 


What must be proved under general 
issue see Pleading §§ 1153, 1160. 


83. Smith v. Smith, 135 P. 876, 67 
Or. 606. 
[a] Ownership not proved.—Proof 


that plaintiff's predecessor was given 
permission by the company which 
constructed the ditch to use a portion 
of the water therefrom for irrigation, 
without proof of the right of the 
company to maintain the ditch, does 
not show ownership by plaintiff of 
the dam and headworks of the ditch. 
Smith v. Smith, 135 P. 876, 67 Or. 606. 


a4. Chicago,~B “&- QO) "RR. Co: 
McPhillamey, 118 P. 682, 19 Wyo. 425, 


{a] Admission of parol evidence 
of title not prejudicial error.—In an 
action for damages for wrongfully 
interfering with plaintiff’s irrigation 
ditch, in which plaintiff showed pos- 
session of the land and defendant 
claimed no title, plaintiff could show 
by parol evidence priority of posses- 
sion and right to use the water and 
ownership of the ditch and land, bare 
possession being sufficient to main- 
tain the action as against defendant. 
Chicago, B. & Q. R. Co. v. McPhil- 
lamey, 118 P. 682, 19 Wyo. 425, Ann. 
Cas.1913E 101. 


85. Evidence generally: 
Admissibility see Hvidence 
162; Injunctions § 580. 
Sufficiency see Evidence §§ 1795-1797; 

Injunctions §§ 581, 582. 
86. Joerger v. Pacific Gas & Elec- 
trie ©O,, 200 2. L017, 207 'Cal. §. 


87. Neches Canal Co. v. Dishman, 
(Tex.Commn.App.) 44 S.W.(2d) 955 
[rev (Civ.App.) 9 S.W.(2d) 281]. 

88. Clasen v. Kennedy, 266 P. 1073, 
1:26- Or7.99¢ 


§§ 89- 


90. Measure of damages for inju- 
ries to real property generally see 
Damages § 187. 


91. Denver, etc., R. Co. v. Dotson, 
38 P. 322, 20 Colo. 304. 


92. Dawson County Irr. 
Dawson County, 173 N.W. 696, 
Neb. 692. 


93. Ariz.—Salt River Valley Canal 
Co. ‘v.. Nelssen, 85 P. 117, 10 Ariz. 9, 
12 RAG N.S.wediine Lon Ann. Casa, 7916: 
Gould v. Maricopa Canal Co., 76 P. 
598, 8 Ariz. 429; Slosser v. Salt River 
aed Canal Co.? Che vooe nue Ariz. 


Cal.—Leavitt v. 
106 P. 404, 157 Cal. 
213; Hildreth v. 
ter Co., 


COWS: 
103 


Lassen -Irr: -Co., 
82, 29 L.R.A.N.S. 
Montecito Creek Wa- 
72 P. 395, 139 Cal. 22; Mer- 
rill v. Southside Irr. Co., 44 P. 720, 
112 Cal. 426; McCrary v. Beaudry, 
7 P. 264, 67 Cal. 120; Price v» River- 
side Land, ete., Co., 56 Cal. 431; Lowe 
v. Yolo County Consol. Water Co., 
96 P. 379, 8 Cal.App. 167. 


Colo.—Combs v. Agricultural Ditch 
Co., 28 P. 966, 17 Colo. 146, 31 Am.S.R. 
275; Golden Canal Co. v. Bright, 6 
P. 142, 8 Colo. 144. 


Idaho.—Harsin v. Pioneer Irr. Dist., 
263 P. 988, 45 Idaho 369; State v. 
Twinwihalles CanalrCospeloly Pia sl0m3. 
27% Idaho 728; State:-v. Twin Falls 
Canal Co., 121 P. 1039, 21 Idaho 410, 
L.R.A.1916F 236 [error dism 35 S.Ct. 
205, 235 U.S. 690, 59 L.Ed. 427]; Green 
va Byensy 2102 (Pu. 79, ae idahowh1s; 
Helphery v. Perrault, 86 P..417, 12 
Idaho 451. 


Kan.—Western Irr. 3 eto-ee. Covmive 
Chapman, 59 P. 1098, 8 Kan.App. 778. 
Neb.—Spurrier v. Mitchell  Irr. 


Dist., 229 N.W. 2738, 119 Neb. 401, 74 
A.L.R. 884 [appeal dism and cert den 
bles. Cty 484,283 U.S.2.796,475 bd: 
1420]; Dundy County Irr. Co. v. Mor- 


ris, 185 N.W. 350, 107 Neb. 64. 
Tex.—Louisiana Rio Grande Canal 


Irrigation Co. v. Mercedes Plantation 
Co., (Civ.App.) 155 S.W. 286 [mod on 
other grounds (Commn.App.) 208 S. 
W. 904). 

[a] Where several persons agree 
to unite in interest and jointly apply 
as one applicant for water for irriga— 
tion, and to use and apply the water 
in rotation, the fact of such joinder 
and rotation in the use of the water 
is not a valid ground on which the 
water company may refuse to furnish 
water to them at their common head 
gate. Helphery v. Perrault, 86 P. 41T, 
12 Idaho 451. 

94 See statutory provisions. 

95. Irrigation: 


a public use in general see supra § 

55. 

District as enterprise affected with 
public use see supra § 862. 


Or ditch company as business affected 
with public use see supra § 998. 


96. Contracts for sale of water to 
consumers for irrigation’ see infra §§ 
1076-1079. 

Rights and liabilities of distributor: 
and consumer as determined by con-. 
tract and applicable statutes: see in- 
fra § 1078. 


97. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantatiom 
Co., (Tex.Commn.App.) 208 S:w. 904 
[mod (Civ.App.) 155 S.W. 286]: 


98. Gould v. Maricopa Canal Co:,, 
76 PB. 598, 8 Ariz. 429; Golden Canal 
Coj..v:, Bright, 6,2. .042) 08) Golo: 1445 
American Rio Grande Land & Irriga- 
tion Co. v. Mercedes Plantation Co., 
(Tex.Commn.App.) 208 S.W. 904. [mod 
(Civ.App.) 155 S.W. 286]. See Toyah 
Valley Irr. Co. v. Winston, (Tex.Civ: 
App.) 174 S.W. 677 (recognizing rule).. 

99. Hackett v. Larimer, etc., Res= 
ervoir Co., 109 P. 965, 48: Colo: 178. 

1. Wyatt v. Larimer, ete.,,Irr. Co., 
33 PB, 144, 18) Colos 298, 36° Am SRY 
280; Gerber v. Nampa & Meridian 
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From irrigation district. An irrigation district 
is ereated for the equal benefit and general welfare 
of all persons owning lands therein, and such dis- 
trict owes a duty to deliver water for each tract of 
irrigable land within its boundaries.2 It holds the 
title to the waters and irrigation works in trust for 
the various water users who are entitled to share pro- 
portionately in the entire water supply available for 
irrigation purposes,* and such district cannot charge 
a alandow ner for maintenance of the irrigation system 
and arbitrarily refuse to deliver his proportionate 
share of water.4 An irrigation district owes no duty 
to furnish water to a consumer until its system and 
facilities have been constructed, or until, by the use 
of ordinary care, it can extend its completed facili- 
ties to the consumer’s land and have sufficient water 
in its canals to supply the consumer’s legal demands 
in accordance with the statutes and the reasonable 
rules and regulations of the district.° A water user 
in a particular irrigation district may look to officials 
of other districts to see that his rights are not inter- 
fered with, and he need not make a demand on any 
particular user therein for water.® 


From irrigation or ditch company. An irrigation 
company, the business of which is affected with a 
public interest, and which is not organized merely to 
furnish water to its own stockholders, has the duty 
of furnishing water, in the absence of contract, to 
the extent that the available supply has not already 
been contracted to other consumers,’ provided the 


Irr. Dist., 100 P. 80, 16 Idaho 1, 22. 
[a] Beason for rule-—The aggre- | C0, 42 FP. (2d) 541 
gate rights of the users of water 7. Salt River 


cannot exceed the capacity of an ir- | Nelssen, 85 P. 11 
rigation canal. Gerber v. Nampa & 
Meridian Irr. Dist., 100 P. 80, 88, 16 
fdaho:. 1, 22. 

[b] Rule applied.—(1) Where the 
capacity of an irrigation canal is suf- 


WATERS 


Valley Sugar Beet & Irrigated Land 


Valley Canal Co. v. 
C5 OA TIZ. OW ALOIS, 
A.N.S. 711, 16 Ann.Cas. 796; 
ern Colorado Irr. Co. v. Richards, 45 
P. 423, 22 Colo. 450; 
Grande Land & Irrigation Co. v. 
cedes Plantation Co., 
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service which the consumer demands is the kind 
of service which the company was organized to ren- 
der.S An irrigation company supplying water to the 
public may not arbitrarily discontinue its service in 
whole or in part.® A mutual irrigation company 
which receives its supply of water from another ir- 
rigation company supplying water to the public for 
irrigation purposes is a consumer of water with the 
same rights and subject to the same obligations as 
other consumers.'° 


Abandonment of rights. Where the owners of 
water rights have abandoned such rights, another 
consumer may acquire the right to the use of the wa- 
ter so abandoned, either by appropriation or appli- 
cation to a beneficial use, or under contract with a 
distributor owning the paramount appropriations 
and water rights.1! The fact that the owner of a 
water right represented by shares of stock in an ir- 
rigation company does not use the full quantity of 
water to which his shares entitle him, without an in- 
tention to waive any right, his eotenants and lessees 
using all the excess, does not work an abandonment 
of his rights.12 A water right constituting an ease- 
ment in a ditch cannot be lost by nonuser alone, short 
of the period for the limitation of actions to recover 
real property.*? 

In absence of contract. The right of a consumer 
to water exists, in the absence of contract, where the 
supplying of water for irrigation is a publie use and 
water has been dedicated to certain lands.*# 


rights ana applying it to a beneficial 
use, Such company is not compelled 
to carry water for hire for a person 
who has not contracted with it for 
a water right, and who demands the 
carriage of water from a source oth- 
er than that which the company em- 
ploys. Miller v. Hagerman Irr. Co., 
£51 Ps 7635-20 (NM. 604: 


North- 


American Rio 
Mer- 
(Tex.Commn. 
[b] 


ficient only to carry the water due 
prior users, no act of an agent of the 
irrigation company by letting others 
have water can estop the company 
from setting up, as against them, 
that the canal will not carry more 
water than prior users are entitled to 
receive. Gerber v. Nampa & Meridian 
irr. Dist, 100 P80, 116 Idaho di. '22. 
(2) Any temporary deliveries of wa- 
ter in excess of the capacity of the 
canal cannot be turned into a perpet- 
ual water right by the person to 
whom such deliveries are made. Ger- 
ber v. Nampa & Meridian Irr. Dist., 
100 PB. 80, 88, 16 Idaho 1, 22. 


Contracts in excess of capacity of 
system see infra § 1076. 

2. Harsin v. Pioneer Irr. Dist., 263 
P. 988, 45 Idaho 869; Hidalgo Coun- 
ty Water Control & Improvement 
Dist. No. 1 v. Gannaway, (Tex.Civ. 
App.) 13 S.W.(2d) 204. 

3. Harsin v. Pioneer Irr. Dist., 263 
P. 988, 45 Idaho 369. 

4. Harsin v. Pioneer Irr. 
pra. 

5. Hidalgo County Water Control 
& Improvement Dist. No. 1 v. Quick, 
(Tex.Civ.App.) 13 S.W.(2d) 209. 

[a] Rule applied.—An irrigation 
district is not bound by promises of 
its officers to irrigate land before its 
system has been completed or its fa- 
cilities for the distribution of water 
constructed. Hidalgo County Water 
Control & Improvement Dist. No. 1 v. 
Quick, (Tex.Civ.App.) 13 S.W.(2d) 209. 

6. Holbrook Irr. Dist. v. Arkansas 


Dist., su- 


App.) 208 S.W. 904 [mod (Civ.App.) 
155 S.W. 286]: Chapman v. American 
Rio Grande Land & Irrigation Co., 
(Tex.Civ.App.) 271 S.W. 392: Ball v. 
Rio Grande Canal Co., (Tex.Civ.App.) 
ZOO MON eOLLos . MOOI bULZAlbE re (Con bin. 
Paschen, (Tex.Civ.App.) 228 S.W. 329 
[aff (Commn.App.) 235 S.W. 1088]; 
McBride v. United Irr. Co., (Tex.Civ. 
App.) 211 S.W. 498 [reh overr (Civ. 
App.) 213 S.W. 9881; Nueces Valley 
Irr. Co. v. Howard, (Tex.Civ.App.) 
206 SW. 575; Lastinger. v. Toyah 
Valley. virrCose CL ex: ClvaA pi.) On Se 
W. 788. 

[a] Effect of decree of regulating 
body on duty of public service com- 
pany.—A decree of the board of wa- 
ter engineers that an irrigation com- 
pany be not required to furnish any 
land with water which cannot be sup- 
plied by gravity flow from the canals 
of the company does not absolve the 
company from its duty of furnishing 
water to its canals, but does absolve 
it from again pumping the water 
from the canals onto the lands to be 
irrigated. Nueces Valley Irr. Co. v. 
Howard, (Tex.Civ.App.) 206 S.W. 575. 

Contracts for sale of water for ir- 


rigation purposes in general see infra 
§§ 1076-1079. 

Irrigation as public use in general 
see supra § 855. 

8 Miller v. Hagerman Irr. Co., 151 
P. 763, 765, 20 N.M. 604. 

[a] MTllustration.—Where an irri- 
gation company is organized only to 
sell and deliver water to persons buy- 
ing it by way of permanent water 


Acquisition by irrigation com- 
pany of right to supply water for use 
other than irrigation.—An irrigation 
company which has acquired, with 
the consent of a city, the water 
rights formerly used for supplying 
the city, but which supply the city 
has abandoned, does not thereby as- 
sume the duty of supplying the city 
with water. Escondido Mutual Wa- 
ter Co. v. City of Escondido, 147 P. 
D2 Gos Gane etnies 


9. Gould v. Maricopa Canal Co., 76 
P. 598, 8 Ariz. 429 [overr Slosser v. 
Salt River Valley Canal Co., 65 P. 332, 
t Ariz. 37.6). 

10. Limoneira Co. v. Railroad 
Commission of California, 162 P. 1033, 
Wi de@ailk 62139: 


ll. Jackson vy. Indian Creek Reser- 
voir Ditch & Irrigation Co., 110 P. 
251, 18 Idaho 518. 

12. Cache La Poudre Irrigation Co. 
v. Larrimer & Weld Reservoir Co., 53 
P. 318, 26% Colo! 144571 -AmiSiRs 123. 

Right of stockholders or members 
of irrigation eben reer yA supply in 
general see infra § 106 

13. People ex rel. ae Vv. 
Farmers’ High-Line Canal & Reser- 
voir Co., 54 P. 626, 25 Colo. 202. 

Right to supply of water for irri- 
gation as easement see infra § 1055. 

14. Sutter Butte Canal Co. v. Rail- 
road Commission of California, 259 


'P. 937, 202 Cal. 179 [aff 49 S.Ct. 325, 


279) U.S 125, 73 L.Ed. 637]. 
cases infra this note. 


[a] Effect of 


And see 


dedication.— (1) 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Necessity of application to beneficial use. 
sumer has a right to a supply of water for irrigation 
only where he actually applies the water to a bene- 


ficial use.t® 


Right to continuation of supply. One who has 
been receiving a supply of water from a distributor 
and applying it to the irrigation of his lands has a 
right to its continued use,’® which right may be se- 
cured by statute,t’ and exists unless the supply is 
diminished by a shortage of water for which the dis- 
tributor is not responsible,'® or by a shortage by rea- 


Where water has been delivered to 
land and applied to a beneficial use 
so as to amount-to a dedication of the 
water to the land at law, the land- 
owner is entitled to the continued use 
of the water on the payment of the 
legally established rates. Niday v. 
Barker, 101 P. 254, 16 Idaho 73. (2) 
The fact that an irrigation company 
has furnished water to a landowner 
so as to amount to a dedication at 
law, as by carrying it past all other 
users along the line of the canal and 
down to the last settler at the ex- 
treme end of the system, raises a pri- 
ma facie presumption that there was 
sufficient water for this purpose left 
over after all other users and con- 
sumers had been supplied. Niday v. 
Barker, supra. (3) Such a dedica- 
tion has been held to be commensu- 
rate only with the character and kind 
of water dedicated and the use and‘ 
regularity of use to which applied, 
and where the water used by a sub- 
sequent claimant is a part of the wa- 
ters included within the appropria- 
tion of prior claimants, and is mere- 
ly water which they are not for the 
time using, then the dedication and 
the subsequent use thereof only goes 
to such water as is not needed or ap- 


plied by the prior consumers. Niday 
v. Barker, supra. 
15. Griffiths v. Cole, 264 F. 369; 


City & County of Denver v. Brown, 
138 P. 44, 56 Colo. 216; Drach v. Isola, 
109 P. 748, 48 Colo. 134; Sears v. Or- 
chards Water Co., 236 P. 502, 115 Or. 
291; 

{a] Rule applied.—An owner of a 
water right who has sold his land 
may not have water delivered to him 
when he has no land upon which he 
can make any beneficial use of such 
water. City & County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216. 


[b] Extent of use.—As long as a 
water right appurtenant to a speci- 
fied tract of land is used beneficially 
and without waste, it is immaterial 
whether or not the water is spread 
all ovér the entire tract or on only 
a part thereof. Sears v. Orchards 
Water Go, 236°Ps502, 115 *Ors-291. 


Application to beneficial use as de- 
termining amount of water to which 
consumer entitled see infra § 1058. 


16. U.S.—Lanning v. Osborne, 76 
HY 319 “lait 20 S:Ct. 860, 178 U.S. 22, 
44 L.Ed. 961]. 

Cal.—Samuel Edwards Associates 
v. Railroad Commission of California, 
235. RP. 647, 196 Cal. 62; Riverside 
Land Co. v. Jarvis, 163 P. 54, 174 Cal. 
316; Franscioni v. Soledad Land & 
Water Co., 149 P. 161, 170 Cal. 221; 
Turner v. Eastside Canal & Irriga- 
tom CO. a sop 2169.5 UG8i Cals wide: 
Leavitt v. Lassen Irr. Co., 106 P. 404, 
157%; Cals 82, 29 L.R.A.N:S. 213. 


Idaho.—City of Nampa v. Nampa & 
Meridian Irr. Dist., 115 P. 979, 19 Ida- 
ho 779 [error dism 35 S.Ct. 602, 238 U. 
S. 643, 59 L.Ed. 1502]; Niday v. Bark- 
er, 101 P. 254, 16 Idaho 73. 

Neb.—Thornton y. Kingrey, 160 N. 
W. 871, 100 Neb. 525 [aff 164 N.W. 
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561, 101 Neb. 631]. 


Nev.—Prosole v. Steamboat Canal 
ee 140 P. 720, 144 P. 744, 37 Nev. 
o4. 


Right of distributor to refuse sup- 
ply for nonpayment of rates or charg- 
es see infra § 1088. 


17. See statutory provisions; 
cases infra this note. 


{a] In California (1) Civ. Code § 
552, providing that, whenever any 
person, who is cultivating land on 
the line and within the flow of any 
ditch owned by a corporation organ- 
ized under the laws of the state, has 
been furnished water by it, with 
which to irrigate his land, such per- 
son shall be entitled to the continued 


and 


|] use of such water, on the same terms 


as those who have purchased their 
land of the corporation, is not uncon- 
stitutional as class legislation apply- 
ing only to domestic corporations, 
since, under the law, foreign corpora- 
tions doing business within the state 
must comply with its laws. Fransci- 
oni v. Soledad Land & Water Co., 149 
BP. LEV ITe Cal! 2212 C2)" Under such 
Statute a conSumer may prevent by 
injunction a distributor from dispos- 
ing of, or attempting to furnish oth- 
ers with, water beyond the capacity 
of the system, thereby imperiling 
rights already vested. Lanning v. 
Osborne, 76 F. 319 [aff 20 S.Ct. 860, 
178 U.S. 22, 44 L.Ed. 961]. 


{b] In Colorado (1) under a stat- 
ute providing that persons having 
contracted for and beneficially used 
for irrigation purposes a specific vol- 
ume of water for any particular year, 
without any valid limitation as to 
future use, will be entitled to the 
same volume for each succeeding 
year, when needed for irrigation pur- 
poses, on tender annually, without 
intermission, of the rate which the 
distributor can lawfully exact, and 
compliance with its rules and regu- 
lations so far as reasonable, when the 
consumer’s contract expires by limi- 
tation and is not renewed, and he does 
not take the necessary steps to pre- 
serve the status growing out of his 
contractual relation with the distrib- 
utor, his rights to a future use of 
water cannot be based on past usSe. 
City and County of Denver v. Brown, 
138 P. 44, 56 Colo. 216. (2) Under 
such statute a consumer’s abandon- 
ment of his rights to a supply of wa- 
ter for irrigation under a contract 
does ndt work a forfeiture of his 
rights under the statute to a continu- 
ed supply. Northern Colorado Irr. 
Covey. “Bouppirt, 1277 P2125, 02:2) Colo; 
App. 563. (3) Under such statute, 
where a city which has been a con- 
tract consumer has taken the full 
amount of water to which it was en- 
titled under its contract and has con- 
tracted the excess above that neces- 
sary for its current needs to other 
consumers, by such contracts it leas- 
ed its rights to the water which it 
had acquired aS a consumer above 
that necessary for its present needs, 
and hence preserved its rights exact- 
ly as though it had continued to use 
all of such water itself. City and 
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son of the increased demand of added consumers,*® 
in which cases the duty of the distributor is to sup- 
ply such water as it has, fairly apportioned among 
its consumers.”° 


Deprivation of use for sale to others. 
cannot lawfully be deprived of any part of the sup- 
ply of water to which he is entitled in order that the 
distributor may sell it to later comers.?+ 


Source of supply. Where a consumer has a right 
to a supply of water from certain sources, the fact 
that he acquiesces in being supplied from one source 


A consumer 


County of Denver v. Brown, supra. 
(4) Where the county commissioners 
have fixed the maximum rate for a 
supply of water to a consumer there- 
tofore furnished under the terms of 
a contract, such order is not void for 
uncertainty in prescribing the amount 
of water required to be furnished 
when, in view of the statute, it is 
based on the amount which had been 
furnished under the contract and us- 
age recognized by the parties, the de- 
mand by the consumer for water un- 
der such order being for substantial- 
ly the same quantity per acre as had 
been furnished under such contract 
and usage. Northern Colorado Irr. 
Co. v. Pouppirt, supra. 


18. Leavitt v. Lassen Irr. Co., 106 
P. 404, 157 Cal. 82, 29 L:R.A.N.S. 218. 

19. Leavitt v. Lassen Irr. Co., su- 
pra. 

20. Leavitt v. Lassen Irr. Co., su- 
pra. 

21. U.S.—Idaho Irr. Co. v. Good- 


ing, 44 S.Ct. 618, 265 U.S.°518, 68 L. 
Ed. 1157 [aff in part and rev in part 
285 F. 453]; San Diego Land, etc., 
Cosy. Sharp, 9% BE. 394538 1C. 6 Aewz20. 
Mandell v. San Diego Land, etc., Co., 
89 F. 295. 

Cal.—Hildreth v. Montecito Creek 
Water) Co. ci 2Zelbg oon eoOlmOa tae oar 
Merrill v. Southside Irr. Co., 44 P. 
720, 112 Cal. 426. 


Colo.—City and County of Denver 
vy. Brown, 138 P. 44, 56 Colo: 216; 
Northern Colorado Irr. Co. v. Rich- 
ards, 45 P. 423, 22 Colo. 450. 


Idaho.—Gerber vy. 
dian Irr. Dist., 
1522. 


Wash.—Evans vy. Prosser Falls 
Land: ‘é&—Power 'Cos 9113 SPa 2a wee 
Wash. 178, Ann.Cas.1912C 1029. 


[a] Additional water secured by 
reconstruction of dams.—(1) Where 
a distributor contracts to furnish wa- 
ter for irrigation with reference to 
the natural flow of the stream from 
which it secures its supply, the fact 
that the distributor, by building a 
new dam after entering into a con- 
tract with a consumer, saves water 
which had formerly been lost by seep- 
age, will not excuse the distributor 
from furnishing the consumer the 
quantity of water contracted for in 
times of shortage, where such failure 
is due to the furnishing of the addi- 
tional water saved to a later contract- 
ing consumer (Hvans v. Prosser Falis 
and) & 7) Power? Cos, lis Ps eZee 
Wash. 178, Ann.Cas.1912C 1029), (2) 
and the consumer under the earlier 
contract has the right to insist that 
the entire quantity flowing in the 
stream, and over which the distribu- 
tor had control at the time the con- 
tract was entered into, be turned into 
the canal from which the consumer 
is supplied, if so much be necessary to 
furnish him with the quantity for 
which he contracted (Evans vy. Pros- 
ser Falls Land & Power Co., supra). 

Priority of rights to supply in gen- 
eral see infra § 1064. 


Nampa & Meri- 
100 P. 80, 16 Idaho 
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will not amount to a waiver or abandonment of his 
right to be supplied from another source should the 


source used prove inadequate.” 


Place of delivery. Under a statute providing that 
it is the duty of a distributor of water for irrigation 
to deliver it at a point convenient to the consumer,”* 
it has been held that it must also be turned out at 
the point that will cause the least waste by seepage 


and evaporation.?+ 
Waste water. 


22.° Smith v. Cucamonga Water 
Com i17 P2764, 160 Calyell: 

23. See statutory provisions. 

24. Niday v. Barker, 101 P. 254, 
16 Idaho 73. 

25. Gerber v. Nampa & Meridian 
Ices Dist, 4165P> 104,519 Idaho! 265); 
Gerber v. Nampa & Meridian Irr. 
Dist., 100 P. 80, 16 Idaho 1, 22. 

26. Gerber v. Nampa & Meridian 
Irr. Dist., 100 P. 80, 16 Idaho 1, 22. 

27. Conditions precedent to right 
to supply of water for irrigation see 
infra.§ 1057. . 

28. Hidalgo County Water Control 
& Improvement Dist. No. 1 v. Quick, 
(Tex.Civ.App.) 13 S.W.(2d) 209. 

29. Schneider vy. People, 71 P. 369, 
30 Colo. 493. 

30. See Property § 21. 

Nature and ownership of water in 
general see supra § 1. 

31. U.S.—Adamson v. Black Rock 
Power & Irrigation Co., 12 F.(2d) 4387. 

Cal.—Wheat v. Thomas, 287 P. 102, 
209 Cal. 306; Stanislaus Water Co. v. 
Bachman, 93 P. 858, 152 Cal. 716, 15 
L.R.A.N.S. 359; Chrisman v. Southern 
California Edison Co., 256 P. 618, 83 
Cal.App. 249. 

Coloi—Gutheil Park Inv. Co. v. 
Montclair, 76 P. 1050, 32 Colo. 420; 
First Nat. Bank of Longmont v. Hast- 
ings, 42 P. 691, 7 Colo.App. 129. 


Idaho.—Twin Falls Canal Co. v: 
Shippen, 271 P. 578, 46 Idaho 787; 
Paddock v. Clark, 126 P. 10538, 22 
Idaho 498. 


Or.—In re Rights to Use of Water 
of White River and its Tributaries, 16 
P.(2d) 1109; In re Water Rights of 
Deschutes River and Tributaries, 286 
P. 563, 294 P. 1049, 1384 Or. 623. 


Tex.—Goodwin v. Hidalgo County 
Water Control & Improvement Dist., 
No. 1, (Civ.App.) 58 S.W.(2d) 1092; 
Reeves v. Pecos County Water Im- 
provement Dist. No. 1, (Civ.App.) 293 
S.w. 923 [rev on other grounds 
(Commn.App.) 299 S.W. 224, and reh 
den (Commn.App.) 7 S.W.(2d) 67]; 
Mudge v. Hughes, (Civ.App.) 212 S. 
W. 819. : ; 

Wash.—Tedford v. Wenatchee 
Reclamation Dist; 221 PRP. 328) 127 
Wash. 495. 

But see George v. Robison, 63 P. 
819, 23 Utah 79 (where the court 
found that the parties had treated 


The fact that water primarily be- 
longing to one consumer becomes drain or waste wa- 
ter and is used by another consumer in turn does not 
establish a dedication of such water directly from the 
canal to the lands of such second user,?° and such 
user cannot compel the distributor to maintain such 
waste water, although a rental is charged therefor, 
for his right depends entirely on the water wasted 
from the lands of the first consumer.?° 


Application for water and deposit of charges. 
Where a formal application and deposit of charge is 
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required in order to entitle a landowner to demand 
water for irrigation,?’ his right to demand water is 


controlled by conditions existing at the time of the 


charge.® 
Offenses. 


filing of such application and deposit of the required 


A statute making it a misdemeanor for 
a distributor of water for irrigation purposes to re- 
fuse to furnish and deliver water to a consumer after 


proper demand and tender of the lawful rate of com- 


water rights as personal property, 
and therefore that such rights were 
not appurtenant to land and were not 
conveyed with it). 


[a] Rule applied.—Where an own- 
er of a water permit did not have good 
title to it, and a water control and 
improvement district was charged! 
with knowledge of such fact, the dis- 
trict would not be an innocent pur- 
chaser of the permit, and might be 
forced to surrender it, but could not 
be forced to perform the provisions of 
an auction which it had previously re- 
jected, especially since, under statute, 
water rights are real property. Good- 
win v. Hidalgo County Water Control 
& Improvement Dist. No. 1, (Tex.Civ. 
App.) 58 S.W.(2d) 1092. 


Right to water for irrigation pur- 
poses as property subject to taxa- 
tion see Taxation § 142. 


32. Bennett v. Twin Falls North 
Side Land & Water Co., 150 P. 336, 
27 Idaho 643; Lakeside Irr. Co. v. 
Buffington, (Tex.Civ.App.) 168 S.W. 
21. See also Property § 31. 


33. Reeves v. Pecos County Water 
Improvement Dist. No. 1, (Tex.Civ. 
App.) 293 S.W. 928 [rev on other 
grounds (Commn.App.) 299 S.W. 224, 
and reh den (Commn.App.) 7 S.W.(2d) 
67]. 

Covenants running with land in 
general see Covenants §§ 53-90. 


34. Henderson v. Oroville-Wyan- 
dotte Irr. Dist., 277 P. 487, 207 Cal. 


215 [foll Rutherford vy. Oroville-Wy- 
andotte Irr. Dist., 277 P. 489, 207 Cal. 
786]; Riverside Land Co. v. Jarvis, 
163 P. 54, 174 Cal. 316; Copeland v. 
Fairview Land & Water Co., 131 P. 
119, 165 Cal. 148; In re Thomas’ Es- 
tate, 81 P. 539, 147 Cal. 236; Pendola 
Vir Ramm Aly Pen6 24 (eee Salem ati. 
Leland v. Twin Falls Canal Co., 3 P. 
(2d) 1105, 51 Idaho 204 [foll Milner 
v: Leland, 4 P.(2d) 665, 51 Idaho 
214]; Koon v. Empey, 231 P. 1097, 40 
Idaho 6; Paddock v. Clark, 126 P. 
1053, 22 Idaho 498; Russell v. Irish, 
118 P. 501, 20 Idaho 194; Hard v. 
Boise City Irrigation & Land Co., 76 
Py 33, 19. Tadao. 589) 66 LRA aaor: 
In re Rights to Use of Water of 
White River and its Tributaries, (Or.) 
16 P.(2d) 1109; In re Water Rights 
of Deschutes River and Tributaries, 
286 P. 5638, 294 P. 1049, 184 Or. 623; 
Berg v. Yakima Valley Canal Co., 145} 
Py 619, 83) Wash.) 451) RA. 19151 
292. See Graham vy. Pasadena Land 


pensation, when it can lawfully furnish water with- 
out infringement of prior rights, has been held to 
apply only to persons owning or possessing land un- 
der the ditch needing water.?° 


[§ 1055] b. Nature of Right—(1) In General. 
Since water to be used for irrigation purposes is 
treated as real estate,®° the right to a supply of wa- 
ter for irrigation purposes is held to be a right in 
real property,*? and has been said to be an incorpo- 
real hereditament*? and a covenant running with the 
land,?* and may be a property right** or easement®® 


& Water Co., 93 P. 498, 152 Cal. 596 
(recognizing rule). 

[a] Allowance against receiver.— 
Water rights in an irrigation com- 
pany, which rights are appurtenant to 
specific land, will be allowed against 
the receiver of the company. Atlantic 
Trust Co. v. Woodbridge Canal, etc., 
Co., 86 F. 975. 


35. U.S.—Murphy y. Kerr, 296 F. 
536 [aff 5 F.(2d) 908]. 


Cal.—Live Oak Water Users’ Ass’n 
v. Railroad Commission of State of 
California, 219 P. 65, 192 Cal. 132 [er- 
ror dism 46 S.Ct. 149, 269 U.S. 354, 
70 L.Ed. 305]; Allen v. Railroad 
Commission of California, 175 P. 466, 
179 Cal. 68, 8 A.L.R. 249 [cert den 
39, S.Ct., 2595249 U.S. 601,163) dee niak 
797]; Henrici v. South Feather Land 
& Water Co,,, 170: 1135, a4 Cale 
Franscioni v. Soledad Land & Water 
Co., 149. P. 161, 170. Cal. 225.° \Stanis= 
laus Water Co. v. Bachman, 93 P. 858, 
152 Cale 716,15 R.A. NaS. 359% 


Colo.—Gutheil Park Inv. Co. v. 
Montclair, 76 P. 1050, 32 Colo. 420; 
Wyatt v. Larimer & Weld Irrigation 
Co., 33 P. 144, 18 Colo. 298. See Hess 
Flume Co. v. La Junta Suburban Land 
Co., 166 P. 246, 63 Colo. 236 (holding 
that the mere fact that a distributor 
contracted to furnish a consumer wa- 
ter through flumes to be built by the 
distributor, the consumer paying part 
of the cost of upkeep, but none of the 
cost of construction, did not of itself 
prove that the consumer had an ease- 
ment in the flumes). 


Nev.—Prosole y. Steamboat Canal 
ei 140 P. 720, .144 P. 744, 37 Nev. 


Tex.—Willis v. Neches Canal Co., 
(Commn.App.) 16 S.W.(2d) 266 [aff 
(Civ.App.) 7 S.W.(2d) 184]; Edinburg 
Irr. Co. v. Ledbetter, (Commn.App.) 
286 S.W. 185 [mod (Civ.App.) 247 S. 
W. 335]; Edinburg Irr. Co. v. Paschen, 
(Commun. App.) 235 S.W. 1088 [affirm- 
ing judgment (Civ.App.) 223 S.W. 
329]; Reeves v. Pecos County Water 
Improvement Dist. No. 1, (Civ.App.) 
293 S.W. 923 [rev on other grounds 
(Commn.App.) 299 S.W. 224, and reh 
den (Commn.App.) 7 S.W.(2d) 67]; 
McBride v. United Irr. Co., (Civ.App.) 
211 S.W. 498 [reh overr (Civ.App.) 
213 S.W. 988]. But see West v. Gie- 
sen, (Civ.App.) 242 S.W. 312 (where 
the irrigation system required the 
pumping of water to an elevated tank 
before distribution, the maintenance 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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appurtenant to land,*®* although subject to regula- {| utor and consumer, which relation arises as soon as 


tion.**7 However, where the right to use water for 
irrigation is dependent on the ownership of shares of 
stock in an irrigation corporation, which shares do 
not represent rights to irrigate any particular land, 
such rights are not appurtenant to the land.*® The 
right to a supply of water may be a servitude on the 
irrigation system,’® binding on a successor in title 
of the irrigation system who has notice of the serv- 
itude, either actual or constructive.t® The fact that 
such an appurtenance may be transferred to other 
lands does not render it less a complement to the 
land or make it an independent entity or chattel.‘ 
Where water for irrigation has been dedicated to 
public use,*? the right of an individual to a supply is 
in the nature of a publie right possessed by reason of 
his status as a person of the class for whose benefit 
the water is appropriated or dedicated, and all who 
enter the class may demand the use of the water, 
regardless of whether they have previously enjoyed 
it or not.*? The actual delivery of water for irriga- 
tion purposes is an incident of the relation of distrib- 


and operation of the system involving 41. 


Leland v. Twin Falls Canal 


the distributor becomes obligated to furnish water 
and the consumer becomes obligated to take it.** 


[§ 1056] (2) Distributor or Consumer as Appro- 
priator.*® It is the rule in some jurisdictions that 
the irrigation company or district distributing water 
to its consumers is the appropriator of the water 
from the source of supply, the consumer having 
merely a right, contractual or otherwise, to a supply 
of water for irrigation purposes,*® and it is not nec- 
essary that the irrigation company or district own or 
possess land in connection with its system in order 
to be such an appropriator.*7 In other jurisdictions, 
however, the rule has been established that an irri- 
gation company or district which does not itself own 
or possess arable and irrigable land cannot be an ap- 
propriator of water from its source of supply, but the 
appropriation is completed only by the appheation of 
the water to a beneficial use by the consumer,**® and, 
while the consumer under this rule is in a sense an 
appropriator, he does not oceupy the exact status of 
an independent appropriator directly from a stream, 


supplied to a beneficial use. The mu- 


labor and expense, and it was held 
that there was no implied easement to 
receive water for irrigation from such 
a system, a stipulation in a deed of 
land sold by the distributor that it 
obligated itself to furnish the gran- 
teo water to irrigate the land con- 
veyed to him by the deed operating 
merely as a personal contract for the 
supply of water). 


See also Property § 31. 


Perpetual water right as easement 
see infra § 1080. 


36. See cases supra notes 34, 35. 


Perpetual water right as appurten- 
ant to land see infra § 1080. 


37. Henderson vy. Oroville-Wyan- 
dottesirr) Dist;, 27 P. 48%, 207, Cal: 
215 [foll Rutherford v. Oroville- 
Wyandotte Irr. Dist., 277 P. 489, 207 
Cal. 786]. 


Regulation of supply and use in 
general see infra §§ 1073-1075. 


38. Wells v. Price, 56 P. 266, 6 
Idaho 490; George v. Robison, 63 P. 
819, 23 Utah 79. 


Right of stockholder or member of 
irrigation company to supply of water 
see infra § 1060. 


39. Allen v. Railroad Commission 
of California, 175 P. 466, 179 Cal. 68, 
8 A.L.R. 249 [cert den 39 S.Ct. 259, 
249 U.S. 601, 63 L.Ed. 797]; Fran- 
scioni v. Soledad Land & Water Co., 
L492 P4161, L700 Calie22137 Dorris pve 
Sullivan, 27 P. 216, 90 Cal. 279; In re 
Rights to Use of Water of White 
River and its Tributaries, (Or.) 16 P. 
(2d) 1109; In re Water Rights of 
Deschutes River and Tributaries, 286 
P5575 .63,) 0294 PP. 9.10495) 9184. Or,. » 6233 
Edinburg Irr. Co. v. Paschen, (rex 
Commn.App.) 235 S.W. 1088 [aff KG i 
App.) 223 °S.W.. 32915) Mude = 
Hughes, (Tex.Civ. App.) 912 8. Ww $19. 


40. Chrisman v. Southern Califor- 
nia Edison Co., 256 P. 618, 83 Cal.App. 
249; In re Rights to Use of Water of 
White River and its Tributaries, (Or.) 
16 P.(2d) 1109; In re Water Rights 
of Deschutes River and Tributaries, 
286 P. 568,-294 P. 1049, 134 Or. 623; 
Edinburs irr, Co. va Paschen, (lex: 
Commn.App.) 235 S.W. 1088 [aff (Civ. 
App.) 223 S.W. 329]. 


Duty of transferee of irrigation 
system to supply water in general see 
infra § 1072. 


Co., 3 P.(2d) 1105, 51 Idaho 204 [fol] 
Milner v. Leland, 4 P.(2d) 665, 51 
Idaho 214]. 


_ Change of supply to other land see 
infra § 1068. 


Severance from land of right to 
supply see infra § 1070. 

42. Irrigation as public use in gen- 
eral see supra § 855. 

43. Leavitt v. Lassen Irr. Co., 106 
P. 404, 157 Cal. 82, 29 L.R.A.N.S. 213; 
Hildreth v. Montecito Creek Water 
Cor igi. 38D, LSI Cal 22. 


Priority of right to supply see infra 
§ 1064. 


Right to supply in general see 
supra § 1054. 


44. Butte County Water Users’ 
Ass’n vy. Railroad Commission of Cal- 
ifornia, 196 P. 265, 185 Cal. 218. 


45. Persons taking for use by or 
on lands of others as anpropriators 
in general see supra § 415. | 


46. U.S.—Gutierres v. Albuquer- 
que Land & Irrigation Co., 23 S.Ct. 
338, 188 U.S. 545, 47 L.Ed. 588. 


Idaho.—Farmers’ Co-op. Ditch Co. v. 
Riverside Irr. Dist., 94 P. 761, 764, 765, 
14 Idaho, 450, 462, 463. 


Mont.—Bailey vy. Tintinger, 122 P. 
575, 45 Mont. 154. 


N.M.—Hagerman Irrigation Co. v. 
McMurry, 113 P. 823, 16 N.M. 172. 


Or.—In re Rights to Use of Water 
of White River and Its Tributaries, 
16 P.(2d) 1109; In re Waters of Walla 
Walla River, 16 P.(2d) 989; In re 
Hood River, 227 P. 1065, 114 Or. 112 
{error dism 47 S.Ct. 245, 273 U.S. 647, 
7 L.Ed. 821). 


Tex.—Willis v. Neches Canal Co., 
(Commn.App.) 16 S.W.(2d) 266 [aff 
(Civ.App.) 7 S.W.(2d) 184]. 


[a] Mutual irrigation company.— 
In some jurisdictions a distinction 
has been made between an irrigation 
company organized for profit for the 
purpose of supplying water to all per- 
sons whose lands lie within reach of 
its ditch, for general rental, and a mu- 
tual company organized for the pur- 
pose of carrying the water appro- 
priated by its mutual stockholders. 
The former company beeomes the 
owner of the use of the water which 
it appropriates and the irrigator be- 
comes its agent to apply the water 


tual company is simply the agent to 
carry the water appropriated by its 
stockholders to where they make the 
beneficial use. Snow vy. Abalos, 140 P. 
1044, 18 N.M. 681; In re Waters of 
Walla Walla River, (Or.) 16 P.(2d) 
939; In re Rights to Waters of Silvies 
River, 237-BP. 322, 115 Or. 275, Hidredge 
Viyy Mille Diteh Co., 177, Pr 939. 907 Ox: 
596. See Hildreth v. Montecito Creek 
ey 72 P. 395, 1389 Cal. 22 (recognizing 
rule). 


{b] In irrigation project under 
Carey Act, which granted to the 
states in the arid region all the arid 
irrigable lands within such states for 
the purpose of the reclamation of 
such lands by the states, a construc- 
tion company is permitted to appro- 
priate the water, but only for the pur- 
pose of transferring it to the settlers 
for their use and benefit in connection 
with the irrigation system construct- 
ed by it. State v. Twin Falls-Salmon 
River Land & Water Co., 166 P. 220, 30 
Idaho 41. 


47. Gutierres v. zp u aes due Land 
& Irrigation Co., 23 S.Ct. 338,188 U.S: 
545, 47 L.Ed. 588; Ep resees Irriga- 
tion Co. v. MeMurry, 1T34PH 823) LOeNe 
M. 172; In re Hood River, 227 PB. 1065, 
114 Or. 112 [error dism 47 S.Ct. 245, 
273 U.S. 647, 71 L.Ed. 821]. 


48. Pioneer Irr. Co. v. Board of 
Com’rs of Yuma County, Colo., 236 F. 
790 [aff 251 EF. 264, 163 €.C.A. 420]; 
Salt River Valley Canal Co. v. Nels- 
sen; 85 P. 117, 10) Ariz: 9,12. RANTES. 
711, 16 Ann.Cas. 796; Gould v. Mari- 
copa Canal Co., 76 P. 598, 8 Ariz. 429; 
Slosser v. Salt River Valley Canal Co., 
6d\P. B82. p( Ariz 43 Tbs OANieieyomeNG. 
Lyon Canal Co., 90 P. 849, 39 Colo. 487; 
Wyatt v. Larimer & Weld Irrigation 
Co., 33 P. 144, 18 Colo. 298 [rev 29 P 
906, 1 Colo.App. 480]; Farmers’ High 
Line Canal & Reservoir Co. v. South- 
worth, 21 P. 1028, 13 Colo. 111, 4 L.R. 
A. 767; Wheeler v. Northern Colo. 
Irrigating Co., 17 P. 487, 10 Colo. 582, 
3 Am.S.R. 603; Prosole v. Steamboat 
CanaleCo.,) 140°P20720,- 144 Pi T44ns7 
Nev. 154. See Combs v. Farmers’ 
High Line Canal & Reservoir Co., 88 
F. 396. 38 Colo. 420; Combs v. Agri- 
cultural Ditch Co., 28 P. 966, 17 Colo. 
146, 31 Am.S.R. 275 (both recognizing 
rule). 


Wecessity for beneficial application 
as) element of appropriation in gen- 
eral see supra § 426. 
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since his rights are limited by the terms of his con- 
tract with the distributor, as well as by limitations 
imposed by law on the relations between distributor 
and consumer.*® Under this rule the distributor has 
the status of a carrier or agency, publie or private, 
depending on whether its purpose or practice is to 
supply owners or possessors of land who are not 
stock or water right holders and to whom it has as- 
sumed no contractual obligation, or is merely to sup- 
ply those owners or possessors of land with whom 
it has fixed contractual relations.°° Where the right 
to water of an appropriator thereof is merely in- 
choate, no water having yet been applied by him to 
a beneficial use, an irrigation district or landowners 
therein desiring a supply of the water so appropri- 
ated but not used are under no obligation to pur- 
chase from the appropriator, but may secure water 
independently of him from such sources as they 
choose.°+ 
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Supply. In order that a consumer may have a 
right to a supply of water for irrigation purposes, 
he must make such seasonable and proper applica- 
tion or demand therefor as may be required by stat- 
ute or otherwise,°* and pay or tender payment at the 
established rates or on a proper basis of compensa- 
tion,®* and the distributor may require the charges 
to be paid or secured in advance.®> The tendering 
of maintenance fees is not a condition precedent to 
aright to water where no maintenance fees have been 
assessed by the distributor.°* Where a distributor 
refuses to furnish water except at a higher rate than 
that at which a consumer is entitled to receive it, 
the distributor is not excused from its obligation to 
furnish water by the fact that the consumer did not 
make a demand for a specific amount and did not 
tender payment in advance at the contract rate.°? 
Under provisions of constitution and statute secur- 
ing to everyone who has rented water from an irri- 
gation company the right to rent from year to year 


[§ 1057] c. Conditions Precedent to Right to 


49. City and County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216; City 
& County of Denver v. Walker, 101 P. 
348, 45 Colo. 387; Wright v. Platte 
Valley Irr. Co., 61 P. 603, 606, 27 Colo. 
322. 


“The consumer, by reason of his ap- 
plication of the water toa beneficial 
use, is said to be an appropriator, yet 
we do not think he occupies the exact 
status of one who appropriates the 
water directly from the public stream. 
His contract with the company is not 
the purchase of a given volume of wa- 
ter, but the purchase of the right to 
use the canal as a means to conduct 
a given volume, or so much thereof as 
may be necessary to irrigate a certain 
number of acres; while one who di- 
verts the water through his own 
channel directly from the stream, 
having made an appropriation of a 
given volume without any such limi- 
tations imposed, is at liberty to divert 
that volume, when such diversion 
does not interfere with the prior 
rights of others, and apply it to the 
use for which it was originally in- 
tended, or on an acreage exceeding 
that for which the diversion was orig- 
inally made.” Wright v. Platte Val- 
Jey Irr. Co., supra. 


50. Pioneer Irr. Co. v. Board of 
Com’rs of Yuma County, Colo., 236 F. 
790 [aff 251 F. .264, 163 C.C.A. 420]; 
Gould v. Maricopa Canal Co., 76 P. 
598, 8 Ariz. 429; Slosser v. Salt River 
Valley Canal Co., 65 P: 332, 7 Ariz. 
376; Wyatt v. Larimer & Weld Irri- 
gation Co., 33 P. 144, 18 Colo. 298 [rev 
29 P. 906, 1 Colo.App. 480]; Wheeler 
v. Northern Colo. Irrigation Co., 17 P. 
487, 10 Colo. 582, 3 Am.S.R. 603. 


51. Griffiths v. Cole, 264 F. 369. 


52. Conditions precedent to right 
to recover damages for failure to sup- 
ply water see infra §§ 1100-1105. 


53. Lowe v. Yolo County Consoli- 
dated Water Co., 108 P. 297, 157 Cal. 
503; Houston River Canal Co. vy. Kop- 
ke, 31 So. 156, 106 La. 609; American 
Rio Grande Land & Irrigation Co. v. 
Mercedes Plantation Co., (Tex.Commn. 
App.) 208 S.W. 904 [mod (Civ.App.) 
155 S.W. 286]; Cameron County Wa- 
ter Improvement Dist. No. 1 v. Park- 
hurst, (Tex.Civ.App.) 46 S.W.(2d) 472; 
Hidalgo County Water Control & Im- 
provement Dist. No. 1 v. Quick, (Tex. 
Civ.App.) 13 S.W.(2d) 209. 


[a] Sufficiency of demand.—(1) A 
notice to an irrigation company by a 


consumer, entitled to be supplied 
with water, that it had about one hun- 
dred acres of cabbage that would need 
irrigation, was not a due demand for 
water for a specific tract, as required 
by the rules of the company. Ameri- 
can Rio Grande Land & Irrigation Co. 
v. Mercedes Plantation Co., (Tex. 
Commn.App.) 208 S.W. 904 [mod (Civ. 
App.) 155 S.W. 286]. (2) Where gran- 
tees of land and water rights went to 
a successor of the grantor concern- 
ing water, and the latter made state- 
ments from time to time that he did 
not intend to operate the irrigation 
system, and that those interested 
must organize an irrigation district or 
go without water, there was in effect 
a demand to supply water under a 
covenant in the deeds and a refusal 
thereof. Dickinson v. Dysart, (Tex. 
Civ.App.) 237 S.W. 615. 


[b] Written demand.—The leaving 
of a written demand for water at the 
office of a water company, during of- 
fice hours, with the person in charge 
thereof, is a sufficient compliance with 
a statute making a demand for water 
a condition precedent to a right to 
supply. Lowe v. Yolo County Consoli- 
pega Water Co., 108 P. 297, 157 Cal. 


{c] Verbal demand.—An_irriga- 
tion company may be put in default, 
with respect to the water which it 
has contracted to furnish, by a verbal 
demand made by one member of a 
planting partnership in the presence 
of two other members, or by a written 
demand, left at the camp of its ‘wa- 
ter boss,’’ in the hands of a responsi- 
ble person, during the absence of such 
boss. Houston River Canal Co. v. 
Kopke, 31 So. 156, 106 La. 609. 


[d] Waiver of requirement for 
written notice.—Where the by-laws 
of a mutual irrigation company au- 
thorized stockholders to lease their 
water rights, but provided that water 
should not be delivered to persons 
other than stockholders except on 
written order, but the company for 
two years delivered water to a stock- 
holder’s lessee on verbal notice, and 
attempted to furnish, and did furnish, 
some water for a third year on such 
notice, such action on the part of the 
company amounts to a waiver of writ- 
ten notice. Hyink v. Low Line Irr. 
Co., 205 P. 286, 62 Mont: 401. 


[e] Estoppel to object to suffi- 
ciency of demand or tender.—The 
avowed position of a water company, 
expressed through its manager and 


president, to an applicant for water, 
being that it would not supply him, 
even if he paid the charges, and his 
subsequent demand left at its office, 
describing with certainty land plant- 
ed in alfalfa, for irrigation of which 
water was demanded, and offering to 
pay, in addition to the amount there- 
with tendered, any further sum nec- 
esSary, having been simply ignored, 
the company, in an action against it 
for damages for not furnishing the 
water, may not object to the suffi- 
ciency of demand or tender. Lowe vy. 


Yolo County Consol. Water Co., 108 
Pe 2951 bie Caleb03. 
54. Ariz.—Brockman vv. Grand 


Canal Co., 76 P. 602, 8 Ariz. 451. 


Cal.—Leavitt v. Lassen Irr. Co., 106 
P. 404,157 Cal. 82, 29 L.R.A.NIS. 213; 
Crow v. San Joaquin, etc., Canal, ete., 
Co., 62 P. 562, 1058, 180 Cal. 309; Mc- 
ee Vv. -Beaudry,. 7 2a 26 4cieeae 


Colo.—City and County of Denver 


v. Brown, 138 “PB. 44,- 56. Colom 2ie- 
Northern Colorado Irr. Co. v. Rich- 
ards, 45 P. 423, 22 Colo. 450; Golden 


Cones Co. v. Bright, 6 P. 142,98 Core 


Idaho.—Farmers’ Land & Irrigation 
Co. v. Johnson, 228 P. 311, 39 Idaho 
255, 

Neb.—Dundy County Irr. Co. v. 
Morris, 185 N.W. 350, 107 Neb. 64. 


Tex.—Hidalgo County Water Con- 
trol & Improvement Dist. No. 1 v. 
Quick, (Civ.App.) 13 S.W.(2d) 209. 


[a] Rule applied.—Consumers of 
water from an irrigation system who 
refuse to become stockholders in a 
mutual irrigation company composed 
of other consumers from the same 
system and to pay their pro rata 
share of the expenses of maintenance 
of such system have been held to be 
tenants in common of the system with 
such stockholders and entitled to be 
supplied with water on payment of 
their proportionate shares of such ex- 
penses. Farmers’ Land & Irrigation 
Gs v. Johnson, 228 P. 311, 39 Idaho 

vo. 

Payment and collection of rates and 
charges for water for irrigation in 
general see infra §§ 1087-1093. 


_55. Shelby v. Farmers’ Co-Opera- 
tive Ditch Co., 80 P. 222, 10 Idaho 723. 

56. Hanes v. Idaho Irr. Co., 122 P. 
859, 21 Idaho 512. 


57. Henrici v..South Feather Land 
& Water Co., 170 P. 1135, 177 Cal. 442. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and making such rental a dedication, and providing 
for the tendering of reasonable compensation, or rea- 
sonable security for payment, the right of a user to 
water depends on his complying with the statute as 
to payment of compensation, or tender of security 
therefor.°* Where an irrigation district. has adopt- 
ed a rule requiring landowners to keep their ditches 
and facilities for distributing water in good con- 
dition so that it can be used without undue loss or 
waste, a landowner cannot compel an irrigation dis- 
trict to furnish him the share to which he is entitled 
without showing that he is prepared to use the 
same.°® Where the irrigation company is organized 
to furnish water only to its own stockholders, a per- 
son is not entitled to a supply of water from such 
company until he acquires or establishes title to a 
water right.°° While compliance by a consumer 
with conditions precedent to a right to a supply im- 
posed by statute places a duty on the distributor to 
furnish water,®? the compliance with such conditions 
has been held to be unnecessary where the distributor 
has expressly assumed the obligation of furnishing 
water.°* 


[§ 1058] d. Amount of Water to Which Consum- 
er Entitled®?%*—(1) In General. A consumer, 
claiming a right to water for irrigation under con- 
tract or otherwise, is entitled only to that quantity 
of water which he can reasonably and economically 
put to a beneficial use,*® his right to any quantity 
of water to which he may be otherwise entitled de- 


58. Bardsly vy. Boise Irrigation & 
Land Co., 67 P. 428, 8 Idaho 155. 


592. Nelson vy. Anderson-Cotton- 


irrigation 
Carey Act 
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corporation 
irrigation project, which 
by-law authorized an individual water 
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pending on his necessities and ceasing with them,** 
and an irrigation company or district may not know- 
ingly furnish water to a consumer in excess of his 
needs and beneficial use.°® The fact that a consum- 
er has a rental right for a fixed amount of water does 
not of itself entitle him to that amount of water, 
unless he can and will apply it to a beneficial use, 
and whenever he ceases to apply any part of it to 
such use, his right to have that amount turned out 
to him ceases for the time being, and the extra quan- 
tity becomes at once available for another user and 
consumer.®°® The volume of water to which a con- 
sumer is entitled may be validly limited by con- 
tract.°7 Where the right of a consumer to a cer- 
tain quantity of water has been established by con- 
tract and usage, he may continue to have a right to 
the same amount in the absence of contract.°* <A per- 
son entitled to receive a certain amount of water for 
irrigation purposes may lose a part of such right by 
prescription by accepting for the statutory period 
a lesser quantity of water than that to which he was 
originally entitled.°® On who voluntarily transfers 
water rights to an irrigation company in return for 
its contract to furnish water in certain quantities 
cannot claim a greater quantity to which he was en- 
titled under his former water rights.7° Where a con- 
tract for the sale of water specifies the exact amount 
to which the consumer is entitled under the contract, 
he cannot claim a larger amount to the extent of the 
capacity of the pipes connecting the system with 
the consumer’s land.‘ Where a consumer has the 


and where this consumer had for a 
number of years contracted for a 
specified amount of water, since the 


operating a 


wood Irr. Dist., 196 P. 292, 51 Cal.App: 
92. 

60. Dundy County Irr. Co. v. Mor- 
ris, 185 N.W. 350, 107 Neb. 64. 

Rights of stockholders in irrigation 
company to supply in general see in- 
fra § 1060. 

61. Barnhart v. Hidalgo County 
Water Improvement Dist. No. 4, (Tex. 
Civ.App.) 278 S.W. 499. 

62. Hudspeth County Conserva- 
tion and Reclamation Dist. No. 1 v. 
Spears & Co., (Tex.Civ.App.) 39 S.W. 
(2d) 94; Cameron County Water Im- 
provement Dist. No. 1 v. Daniels, 
(Tex.Civ.App.) 269 S.W. 1066. 


6214. Amount of water to which 
appropriator entitled in general see 
supra §§ 447-461. 

63. U.S.—Vineyard Land & Stock 
Co. v. Twin Falls Oakley Land & Wa- 
ter Co., 245 F. 30. 


Cal.—Thayer v. California Develop- 
ment-Co);, 128 P. 21, 164 Cal. 11%: Nel- 
son v. Anderson-Cottonwood Irr. Dist., 
196 P. 292, 51 Cal.App. 92. 


Colo.—Wright v. Platte Valley Irr. 
Console. 608, 27% Colon 322: 


Idaho.—Glavin v. Salmon River 
Canal Co., 258 P. 532, 44 Idaho 583; 
Coulson vy. Aberdeen-Springfield Canal 
Co., 227 P. 29, 39 Idaho 320. See Niday 
v. Barker, 101 P. 254, 16 Idaho 73 (rec- 
ognizing rule). 

Or.—Skinner v. Jordan Valley Irr. 
Dist., 300 P. 499, 3 P.(2d) 534, 137 Or. 
480; In re Water Rights of Deschutes 
River and Tributaries, 286 P. 563, 294 
P. 1049, 134 Or. 623; In re Waters of 


Willow Creek, 236 P. 487, 237 P. 682, 


2300120, 29) Or: 155. 


See State v. Tularosa Community 
Ditch, 143 P. 207, 19 N.M. 352 (recog- 
nizing rule). 


{a] Rule applied.—A by-law of an 
[67 C. J.—88] 


user to carry over for personal stor- 
age and use the following season such 
water as had been allotted to him but 
not used, subject to certain restric- 
tions, is illegal as contrary to public 
policy and statute requiring water 
users to take only such water as nec- 
essary for the beneficial use for which 
it was appropriated. Glavin v. Salm- 
on River Canal Co., 258 P. 532, 44 
Idaho 583. 
Cross references: 


Application to beneficial use as nec- 
essary to perfect right to supply see 
supra § 1054. 

Contract as to volume, quantity, or 
measure of water to be supplied see 
infra § 1076. 

Validity of contract for specific quan- 
tity of water without regard to 
beneficial use see infra § 1077. 


64. Glavin v. Salmon River Canal 
Co., 258 PB. 532, 44 Idaho 5838. 

65. Munn v. Twin Falls Canal Co., 
252 P. 865, 43 Idaho 198. 


66. Niday v. Barker, 101 P. 254, 16 
Idaho 73. 
67. City and County of Denver vy. 


Brown, 138 P. 44, 56 Colo. 216. 


Right to contract as to volume, 
quantity, or measure of water see in- 
fra § 1076. 


68. Northern Colorado Irr. Co. v. 
Pouppirt, 127 P. 125, 22 Colo.App. 563. 


[a] Rule applied.—An order of the 
county commissioners fixing a maxi- 
mum rate for water for irrigation is 
not void for uncertainty for a failure 
to prescribe the amount of water 
which the distributor should furnish 
the consumer, where it is provided by 
statute that a consumer who has pur- 
chased water from a distributor has a 
right to continue to purchase the 
same amount on tender of the price 
fixed by the county commissioners, 


amount prescribed by the county com- 
missioners may be regarded as based 
on this usage, recognized by the par- 
ties, and the consumer’s demand for 
water made after the fixing of the rate 
being for substantially the same 
quantity per acre as was formerly 
furnished under the contract and 
usage. Northern Colorado Irr. Co. v. 
Pouppirt, 127 P. 125, 22 Colo.App. 568. 


Right of consumer to continued use 
of water supplied for irrigation see 
supra § 1054 text and notes 16-20. 


69. Verwolf v. Low Line Irr. Co., 
227 P. 68, 70 Mont. 570. 


Acquisition of water rights by pre- 
Padua in general see supra §§ 395- 


70. In re Waters of Willow Creek, 
236 P. 487, 768, 237 P. 682, 239 P. 123, 
119 Or, 155. 


71. San Diego Flume Co. v. Chase, 
25 P. 756, 26 P. 825, 87 Cal. 561% 


[a] Tlustration.—Where a water 
contract provided that a consumer 
could make connections with two two- 
inch pipes with the irrigation com- 
pany’s flume, and that all water 
drawn from the flume should be tak- 
en for the purpose of irrigating, 
through standard pipes of not more 
than one and one-half inch diameter, 
and that the company would convey 
a water right of two and one-fourth 
inches of water, miner’s measure, un- 
der a four-inch pressure, ete., and that 
the amount of water to which the con- 
sumer is entitled should be measured 
by the amount that he could draw 
through one and one-half inch iron 
pipe standards in his grounds, the 
consumer is entitled only to two and 
one-fourth inches of water under four 
inches pressure, and not to all he 
could take by the two two-inch pipes. 
and distribute through the one and 
one-half inch pipes. San Diego Flume 
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right only to so much water as is necessary to irri- 
gate a certain tract of land, he cannot use water to 
irrigate such tract and an additional tract also.7? 
Under a statute providing that a consumer who has 
contracted for, and beneficially used, a specifie vol- 
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ume of water for any particular year, without valid 


limitation as to future use, will be entitled to the 
same volume in succeeding years when needed for ir- 
rigation, on tender of lawful rates and compliance 
with reasonable rules of the distributor,** it has been 
held that the amount of water to which the consumer 
may become entitled is limited by his contract, and 
he is not entitled to the amount which may have been 
actually applied to his land in preceding years, when 
in excess of the amount contracted for.** 
quantity of water to which a user is entitled has been 
determined by court decree, such determination is 


@o. vi Chase, 25,P:-756,,26 Pi 825, 8% 
Cal. 561. 

72. Wright v. Platte Valley Irr. 
Coy Cite 60384 27 Colos 32:2: 

[a] Mlustration.—Where the con- 
sumer’s contract for water provides 
that he is entitled only to the amount 
of water necessary to irrigate a spec- 
ified tract of land, he does not have 
the right to use water to irrigate that 
tract and another also, although the 
amount so used may not be more than 
the maximum necessary to irrigate 
the specified tract, since the consum- 
er, by the terms of his contract, did 
not acquire the right to the continu- 
ous use of the maximum of the wa- 
ter right conveyed, and which may 
have been necessary to irrigate the 
specified number of acres originally, 
but he only acquired the right to have 
so much thereof furnished for such 
length of time as the land, in its 
existing condition, requires. Wright 
v. Platte Valley Irr. Co., 61. P. 603, 
27 Cole. 322. 

73. See statutory provisions. 


74. City and County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216. 

75. In re Waters of Willow Creek, 
2360R. 487, 163, 2387 BP. 682; 239, Py 123), 
129 Or, 155. 

76. In re Waters of Willow Creek, 
236487, 105, 20 bs O92, 2o9 Le. 123, 
IN9 Or, 155; 

Place of measuring amount of wa- 
ter to which appropriator entitled see 
supra § 459. 


77. Cross references: 


Rights of members and stockholders 
of corporations in general see Cor- 
porations §§ 1264-1798. 


Enforcement of right of stockholder 


to supply of water see infra §§ 
1100-1117. 
Right of irrigation company _ to 


change method or place of delivery 
of water to stockholder see infra § 
1066. 
Right of stockholder: 
To change of method or place of 
delivery of water see infra § 1067. 
To change supply of water to land 
other than that originally sup- 
plied see infra § 1068. 
To water as appurtenant to land see 
supra § 1055. 
Transfer of stock in irrigation com- 
pany see infra § 1069. 


78. Cal.—Consolidated People’s 
Ditch Co. v. Foothill Ditch Co., 269 
P. 915, 205 Cal. 54; McNair v. Im- 
perial Water Co., No. 1, 103 P. 229, 
156 Cal. 31; Miller v. Imperial Water 
Co., No. 8, 108 P.'227, 156 Cal, 27, 24 


Association.’? 


ited to its own 


Where the 
in an irrigation 


L.R.A.N.S. 372; 
lands Water Co., 74 P. 
221. 

Colo.—Rocky Ford Canal, etc., Co. 
v. Simpson, 36 P. 638, 5 Colo.App. 30. 


Mont.—Hyink vy. Low Line Irr. Co., 
205 P. 236, 62 Mont. 401. 


Or.—In re Waters of Willow Creek, 
Z36u Pyle 8 HLS. Lol bee Se eo One: 
123, 119 Or. 155. 


Utah.—Baird v. Upper Canal Irr. 
Co., 257 P. 1060, 70 Utah 57; Smith v. 
North Canyon Water Co., 52 P. 283, 
16 Utah 194. 


fa] Rule applied.—(1) <A stock- 
holder and water user is entitled to 
maintain a stopgate in an irrigation 
ditch, where a change in the ditch 
made irrigation of a part of his land 
by gravity flow impossible during a 
part of the season. McConnell v. 
Owyhee Ditch Co., 283 P. 755, 132 Or. 
128. (2) A stockholder in an irriga- 
tion company, who already has con- 
nections with the company’s pipe line 
using his proportionate share of wa- 
ter during the daytime, is entitled to 
another connection to secure water 
for domestic use, since he is also en- 
titled to his proportionate share of 
water flowing unused through the 
pipe line at night, and, if necessary, 
may conserve such water secured at 
night for use during the day. Baird 
v. Upper Canal Irr. Co., 257 P. 1060, 
70 Utah 57. 


[b] Time of determination of 
rights.—The present rights to water 
of subscribers to the articles of in- 
corporation of an irrigation company 
depend rather on the use to which the 
water has been put since the organi- 
zation of the company than on the 
provisions contained in its articles of 
incorporation. Clark v. North Cotton- 
wood Irrigation & Water Co. of Farm- 
ington, (Utah) 11 P.(2d) 300. 


[ec] Ownership of lands.—One in 
possession of unsurveyed public land, 
with intent to procure title and pre- 
pare it for cultivation and plant a 
crop, is the owner within articles of a 
corporation organized to secure a sup- 
ply of water for irrigation, and to 
distribute it among stockholders for 
use on lands ‘‘owned” by them. Mc- 
Nair v. Imperial Water Co. No. 1, 103 
P. 229, 156 Cal. 31; Miller v. Imperial 
Water Co,; No. 8) 103 PP. 22% 156 "Call 
27, 24 L.R.A.N.S. 372. 

[d] Stockholder’s title to pipe line 
right of way is immaterial in action 
to require connection with pipe line 
of irrigation company for culinary 
and domestic use. Baird v. Upper 
ate Ire Co. 8250) P0G0N 7.0 “Utah 
57. 


fe] 


Richey v. Hast Red- 
754, 141 Cal. 


Limitation to rights of com- 


[§§ 1058-1060. 


controlling in later collateral proceedings.’® 


[§ 1059] (2) Measurement of Amount. 
been held that the proper place of measurement of 
irrigation water is at the place of diversion from 
the main canals of the irrigation system.*® 


[§ 1060] e. Rights of Particular Persons to Sup- 
ply—(1) Stockholders or Members of Company or 
Where the service of an irrigation 
company, instead of being public or general, is lm- 


It has 


stockholders or members, each of 


- them has the right to a share of the whole volume of 
water in proportion to his shares of stock or hold- 
ings in the company,’*® except as his right may be 
fixed by contract,’® or the company may have resort- 
ed to another plan of distribution.®° 


A stockholder 


construction company under a rec- 


pany.—The right of a stockholder to 
a supply of water is necessarily lim- 
ited by the rights of the company. 
Henshaw v. Salt River Valley Canal 
Coy 540P 576i Ariz..151. 


{f] Equality of right.—(1) In the 
absence of provision to the contrary, 
all the stockholders are equal in right. 
Richey v. East Redlands Water Co., 
74 BP. 754, 141 Cal. 221. (2) Where 
stock in an irrigation company is not 
issued as an appurtenance to land, the 
rights and obligations of the stock- 
holders are reciprocal, and no, stock- 
holder is entitled to greater use of 
the water than any other, and one 
stockholder cannot complain because 
of improvements in the irrigation sys- 
tem which lower the level of water at 
his land but which generally benefit 
other users to whose rights such 
stockholder’s rights are in no way su- 
perior. Jenkins v. Owyhee Ditch Co., 
152 P) 11940 78 Or. 27%. ((@)°bauality 
of rights of stockholders of corpora- 
ee in general see Corporations § 


79. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584. 


{a] TIllustration.—A purchaser of 
stock in an irrigation company, which 
stock entitles the holder to a specified 
amount of water and a proportionate 
interest in the irrigation system, ac- 
quires the right to a specific amount 
of water, and not merely to a divi- 
sional share, the extent of which 
would depend on the ratio between 
the water actually available for the 
system and the aggregate number of 
shares which the company sells. 
Caldwell v. Twin Falls Salmon River 
Land & Water Co., 225 F. 584. 


fa] Junior and senior rights.— 
Where the contracts between an irri- 
gation company and its consumers 
provide for junior and senior rights, 
the owner of a senior right cannot en- 
large his use of water to the injury 
of a junior right holder. Eaton v. 
Larimer,.ete.,, Irr. Co, 83 JPi G2ueaeep 
Colo. 16. 


Contracts for supply see infra 
1076-1079. 


80. Mountain Supply Ditch Co. v. 
Ty aaa 131 RP. 789, 24  -ColosAmps 


_[a] For example, where water is 
distributed to stockholders, not in pro- 
portion to their respective holdings, 
but to each stockholder what he may 
need while the water lasts, a stock- 
holder may not be limited to his strict 
pro rata share while water is being 
held unused. Mountain Supply Ditch 
Co. v. Lindekugel, 131 P. 789, 24 Colo. 
App. 100. 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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lamation project has also been held to have a con- 
tract right to the amount of water evidenced by his 
certificates of stock.8! Under statutes in some juris- 
dictions, the rights of stockholders in mutual irri- 
gation companies have been treated an analogous to 
those of tenants in common,*? but in other jurisdic- 
tions such stockholders have been held not to be ten- 
ants in common, but to have a contract relation with 
the company.’* A stockholder has no right to re- 
ceive the amount of water to which his shares entitle 
him in any manner other than through the system of 
the irrigation company.®* It is the duty of an irri- 
gation company organized for the purpose of supply- 
ing water to its stockholders to exercise reasonable 
care and diligence in procuring and distributing wa- 
ter to its stockholders;8* and where a stockholder’s 
land is so situated that it can be irrigated from cer- 
tain reservoirs only, it is the duty of the company, 
if practicable, by the exercise of reasonable care and 
diligence, and without prejudice to the other stock- 
holders, to retain a sufficient amount of water in 
such reservoirs to irrigate that land.8® Stockhold- 
ers in an irrigation company who are supplied with 
water from one source of supply, which supply fails, 
are not estopped by their acquiescence in being sup- 
plied from the first source to claim their proportion- 
ate share from another source of supply.°‘ 


Irrigation district as stockholder. Articles of in- 
corporation of an irrigation company restricting the 
use of water to land owned or possessed by stockhold- 
ers do not exclude owners of land in an irrigation dis- 
trict which district is a stockholder in the com- 
pany.®& 

Municipality as stockholder. Where a municipal- 
ity becomes a stockholder in a mutual irrigation com- 
pany, the company does not assume the duty of sup- 
plying the city in accordance with its needs,*°® the 
city having the right only to that amount of water to 
which its stock entitles it,?° and if the acquisition 
of such stock by the city was ultra vires and void, the 
company is under no compulsion to furnish the city 
with any water.®1 

Directors of an irrigation corporation, formed for 
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the benefit, principally, of its promoters, cannot buy 
water rights from the corporation at a price so low 
as to injure the interests of stockholders of the cor- 
poration.°®? 


Property in water. Water delivered by an irriga- 
tion company into a stockholder’s private pipe line 
becomes his personal property with complete right 
of disposal so long as the rights of others are not 
injured.°* 

Regulations as to use. Persons becoming stock- 
holders in an association and thereby agreeing to be 
bound by rules and regulations for the use of water 
prescribed by governmental authority are estopped 
to use water contrary to such rules and regulations.®* 


Payment of assessments. The rights of a stock- 
holder to the continued use of water may depend on 
the paying of assessments duly levied.®® 


Stockholder’s right as appurtenant to land. While 
it is provided by statute in some jurisdictions that 
a stockholder’s right to water from an irrigation sys- 
tem may be made appurtenant to certain lands,®® it 
has been held that this is not essential to recognition 
of the right.97 


Waste water. Any stockholder who needs waste 
water in the company’s ditch has an equitable right 
to the use thereof, although it may exceed his techni- 
cal allowance measured by his shares of stock.®8 


[§ 1061] (2) Consumers Not Stockholders or 
Members of Company or Association. An irriga- 
tion district is not required to furnish water to per- 
sons outside the district who have not acquired a 
vested right to the use of such water, when such wa-- 
ter is required for the irrigation of lands within the 
district.°® It has been held that, in the absence of 
contractual liability, an irrigation company is not 
required to furnish to other users any of its own wa- 
ter acquired for its stockholders or for sale in ease 
of a surplus over the amount required by its stock- 
holders.t. A stockholder cannot object to the sale 
of water outside the territorial limits for such sale 
provided in the charter of the irrigation company, 


@1. Twin Falls Oakley Land & Wa- 
ter Co. v. Martens, 271 F. 428 [cert 
den 42 S.Ct. 49, 257 U.S. 637, 66 L.Ed. 
410]. 

g2. Smith vy. North Canyon Water 
Gow se P. 9283; DeNUtah 194. 


83. Wyink v. Low Line Irr. Co., 205 
P. 236, 62 Mont. 401. 


84. Consolidated People’s Ditch Co. 
v. Foothill Ditch Co., 269 P. 915, 205 
Cal., 54. : 

[a] MTllustration.—An irrigation 
district purchasing shares of stock in 
various irrigation companies acquir- 
ing water from a stream has no right 
to take from the stream an amount 
of water equal to the stock interests 
acquired at a point above the points 
of intake of the various companies, 
since its right to supply is only 
through the systems of the. compa- 
nies as were the rights of the various 
stockholders whose stock the district 
has purchased. Consolidated People’s 
Ditch Co. v. Foothill Ditch Co., 269 P. 
915, 205 Cal. 54. 

85. Mountain Supply Ditch Co. v. 
Lindekugel, 131 P. 789, 24 Colo.App. 
100; Hyink v. Low Line Irr. Co., 205 
P. 236, 62 Mont. 401. 

86. Mountain Supply Ditch Co. v. 


Lindekugel, 131 P. 789, 24 Colo.App. 


100. 
87. Richey v. East Redlands Wa- 
LeriCo., (AP bse) Calas 


88. Lindsay-Strathmore Irr. Dist. 
v. Wutchumna Water Co., 296 P. 933, 
111 Cal.App. 688. 


89. Escondido Mutual Water Co. v. 
City of Escondido, 147 P. 1172, 169 
Cak 772. 


90. Escondido Mutual Water Co. v. 
City of Escondido, supra. 


91. Escondido Mutual Water Co. v. 
City of Escondido, supra. 

Ultra vires contracts of municipal 
corporations in general see Municipal 
Corporations §§ 2220-2230. 


92. Paine v. Milton, Freewater & 
Hudson Bay Irr.Co., 127 P. 774, mod 
128 P. 997, 63 Or. 576. 


93. Baird v. Upper Canal Irr. Co., 
257° P) 1060, 70" Utah 57. 


94. United States v. Bunting, 206 
F. 341. 

$95. Mabb v. Stewart, 81 P. 1073, 
RAR Cal.41.350 65: Pel085,  3srCaly 556; 
Curtin v. Arroyo Ditch, ete., Co., 81 
P. 982, 147 Cal. 337. 


Cross references: 

Payment as condition precedent to 
right to Supply see supra § 1057. 
Payment and collection of rates and 
charges in general see infra §§ 

1087-1093. 


Right of distributor to refuse supply 
for nonpayment in general see in- 
fra § 1088. : 


96. See statutory provisions. 


97. Bank of Visalia v. Smith, 81 
P. 542, 146 Cal. 398; Lindsay-Strath- 
more Irr. Dist. v. Wutchumna Water 
Co.,, 296 BP. 9338)" hil (Cal Apps esse 


98. Stuart v. Davis, 139 P. 577, 25 
Colo.App. 568. 

99. Yaden v. Gem Irr. 
P. 250, 37 Idaho 300: 


[a] Annexation.—It has been held 
in some jurisdictions that the only 
method by which owners of lands ly- 
ing outside of the boundaries of an 
irrigation district may become enti- 
tled to the use of waters of, or may 
acquire an interest in the system of, 
the district, is that of annexation, as 
provided by statute. Yaden v. Gem 
Irr. Dist., 216 P. 250, 37 Idaho 300. 


1. Gordon ¥V. Covina Irr. Co., 127 
P. 646, 164 Cal. 88. 


Dist., 216 
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where the stockholder is not prejudiced by such 
sale.? It has been held that an irrigation company 
which has not issued all the shares of its authorized 
stock may reopen its subseription for shares and 
contract to sell additional water rights if it does not 
thereby impair the rights of its present stockhold- 
ers.*- Where an irrigation company, not being itself 
an appropriator of the water carried, supplies water 
to others than its water right holders, a non water 
right holder, on payment of the charge for simi- 
lar service made to other non water right holders, is 
entitled to receive water sufficient for irrigation pur- 
poses in preference to other non water right holders 
whose appropriations are subsequent in time, al- 
though they claim under orders or leases from water 
right holders.* 

[§ 1062] (3) Consumers within Area of Irriga- 
tion System or District. Owners of water rights 
within an irrigation district may prevent the district 
from supplying water to consumers for use on lands 
within the district other than those for which the wa- 
ter was contracted to be furnished, when the result of 
such action would be to deprive other lands within 
the district of water necessary for the proper irriga- 
tion thereof, even though the right to transfer the 
supply is given by statute enacted subsequent to the 
contract creating the right to a supply. 

[§ 1063} (4) Consumers outside Area of Irriga- 
tion System or District. A distributor supplying 
water to the public and possessing a limited amount 
of water need supply no water to lands outside the 
territory to which the water has been dedicated,® or 
outside the fixed limits of the territory to be serv- 
ed,’ when there is no surplus of water over the 


2. Paine vy. Milton, Freewater & 
Hudson Bay Irr. Co., 127 P. 774, 128 
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amount required for the irrigation of lands within 
such territory, and the rights of consumers outside 
the area of the system or district must be subordinate 
to the rights of consumers within such area.* How- 
ever, a consumer entitled to water within the area of 
the system or district may use such water outside the 
area if the rights of other consumers within the area 
are not injuriously affected by such change in place 
of use.° Where water has become dedicated to the 
use of an outside community, it cannot later be treat- 
ed as surplus water which an irrigation district may 
sell at its pleasure.t® Also, if an irrigation district 
has in fact agreed to furnish water to a landowner 
outside the district, the district will not be relieved 
from lability for failure to furnish such water by 
the fact that the land was outside the district.11 A 
consumer within an irrigation district cannot com- 
plain of the unauthorized sale of water by the district 
for use on lands lying outside the district unless he 
is thereby deprived of water to which he was enti- 
tled.t?, A reclamation district acquiring property by 
purchase in order to obtain a supply of water for its 
needs, and agreeing as a part of the consideration 
to furnish water to the vendors, cannot refuse to 
comply with the agreement, although the lands to 
be so furnished are outside the district.t? 


[§ 1064] f. Priority of Rights.14 In the absence 
of statutes determining priorities,‘®> and in the ab- 
sence of contracts providing for prorating in times 
of shortage of supply, or for other methods of dis- 
tribution,® it is the general rule in determining rel- 
ative rights between consumers that users applying 
water to a beneficial use who are prior in time are 
superior in right,17 and priorities between consum- 


Reeves v. Pecos County Water Im-] v. Utah Oil Refining Co., 218 P. 955, 
provement Dist. No. 1, 
App.) 299 S.W. 224 [rev (Civ.App.) 


62 Utah 174, 31 A.L.R. 900. 
10. City of San Diego v. La Mesa, 


(Tex.Commn. 


Poor 163, Ors 16. 
3. Bethune v. 
Water Users’ Ass’n, 227 P. 989, 

Ariz. 525. 

[a] Failure of consideration too 
remote to invalidate.—Contracts by a 
water users’ association to grant wa- 
ter rights is not invalid because it 
provided that, on a possible contin- 
gency, the association might be re- 
quired to supply to persons not stock- 
holders, for the use of their lands the 
stored waters of the project, where 
such contingency was remote and at 
most would be a failure in small part 
only of the consideration. Bethune v. 
Salt River Valley Water Users’ Ass’n, 
227 P. 989, 26 Ariz. 525. 

4 Slosser v. Salt River Valley 
Canal Co. 65. PB. 9332, 7 Amnize 376; 


5. Reeves v. Pecos County Water 
Improvement Dist. No. 1, (Tex. 
Commn.App.) 299 S.W. 224 [rev (Civ. 
App.) 293 S.W. 923, and reh den (Civ. 
App.) 7 S.W.(2d) 67]. 


[a] Beason for rule.—(1) A stat- 
ute cannot impair water rights which 
have become vested prior to the en- 
actment of the statute. Reeves v. 
Pecos County Water Improvement 
Dist. No. 1, (Tex.Commn.App.) 299 S. 
W. 224 [rev (Civ.App.) 293 S.W. 923, 
and reh den (Civ.App.) 7 S.W.(2d) 
67]. (2) Impairment of obligation of 
contracts in general see Constitution- 
al Law §§ 593-777. 

6 Copeland v. Fairview Land & 
Water Go., 131 PB. 119, 165 Cal. 148. 


7. Leavitt v. Lassen Irr. Co., 106 
P. 404, 157 Cal. 82, 29 L.R.A.N.S. 213; 


Salt River Valley 
26 


293 S.W. 923, and reh den (Civ.App.) 
7 S.W.(2d) 67]; Edinburg Irr. Co. v. 


Ledbetter, (Tex.Commn.App.) 286 S. 
a 185 [mod (Civ.App.) 247 S.W. 
[a] Rule applied.—Where  con- 


sumers are divided by statute into 
two groups, one composed of persons 
whose lands are adjoining or contig- 
uous to the irrigation system, and the 
other of persons whose lands are not 
so adjoining or contiguous, the mem- 
bers of the second group being enti- 
tled to water if the facilities then in 
existence enable the company first to 
discharge its duty to members of the 
first group, it has been held that a 
company may refuse to supply a 
member of the second group, if in its 
judgment the facilities available will 
not enable it to perform the duties 
owed to persons of the first group and 
the new applicant also. Edinburg Irr. 
Co. v. Ledbetter, (Tex.Commn. App.) 
286 S.W. 185 [mod (Civ.App.) 247 S, 
WS Souk 


8. Edinburg Irr. Co. v. Ledbetter, 
supra, 


9. Glover v. Utah Oil Refining Co., 
ai Pi 9oo, 62. Uitahw (4) 237 saan: 
[a] Rule applied.—An owner of a 


water right within an artesian dis- 
trict may use the water to which he 
is thus entitled outside the area of 
the district as long as the rights of 
other consumers within the district 
are not injured by such change in 
place of use, and as long as such wa- 
ter is put to a beneficial use. Glover 


Lemon Grove & Spring Valley Irr. 
Dist., 292 P. 1082, 109 Cal.App. 280. 

11. Cameron County Water Im- 
provement Dist. No. 1 v. Daniels, 
(Tex.Civ.App.) 269 S.W. 1066. 

12.. Nissen v. Coult, 274 P. 603, 96 
Cal.App. 611. 

13. Talbott v. Whitestone Recla- 
eee Dist:,, 281 “Py 11, 154eiwWach: 

14. Priority of right to water for 
irrigation as determined by: 
Ownership of stock, or membership, 

in irrigation company or associa- 

tion see supra §§ 1060, 1061. 
Ownership or possession of land 

within, or outside of, area of irri- 

gation system or district see supra 

§§ 1062, 1063. 

15. See statutory provisions. 

16. Prorating of supply in general 
see infra § 1075. 

17. Colo.—Combs vy. Agricultural 
Diteh :Co,, 28 PP. 966, 17 Colos d4emer 
Am.S.R. 275. See Farmers’ High Line 
Canal & Reservoir Co. v. Southworth, 
2b) RB. 1028; 18, Colos 111, 4 eR AS wien 
(recognizing rule). 

Idaho.—State y. Twin Falls-Salm- 
on River Land & Water Co., 166 P. 
220, 30 Idaho 41; Mellen v. Great 
Western Beet Sugar Co., 122 P. 30, 
21 Idaho 353, Ann.Cas.1913D 621; 
Gerber v. Nampa & Meridian Irr. 
Dist., 116 P. 104, 19 Idaho 765. 

Neb.—Fenton v. Tri-State Land Co., 
131 N.W. 1088, 89 Neb. 479. 

Nev.—Prosole v. Steamboat Canal 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1064] 


ers are not based on the dates of their respective con- 
tracts.1S The retention by a consumer of a priority 
once acquired depends on his application of the wa- 
ter to a beneficial use.t® When all the waters of an 
irrigation canal have been applied to a beneficial use 
under a sale or rental, and, when not needed by the 
users entitled thereto, are furnished to a subsequent 
applicant, such applicant has only the ‘right to use 
such water as is not required by such prior users,” 
and by using the water the subsequent appheant does 
not become vested with a right interfering with the 
rights of the prior users.?1 Already existent consum- 
ers are entitled to water in preference to the dis- 


tributor itself, or its proprietary successors in inter- ” 


est,22 and a distributor cannot make appurtenant to 
its own land water which it has already sold to con- 
sumers.2° It has been held that the right to priority 
in the use of water for irrigation purposes must be 
determined as if all the provisions of the statutes 
of the jurisdiction regulating the use of state waters 
had been written into the contract, and the rights 
of the parties must be determined by construction of 
the statutes rather than of the contract.2* Under 
statutes denying the right of priority as among the 
owners of‘lands adjoining or contiguous to the ecan- 
als and laterals of an irrigation company, it has been 
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v. Great Western Beet Sugar Co., su- 
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held that all land so situated has equal right to the 
available water supply in case of a water shortage, 
without regard to when particular land was first put 
in cultivation or was first supplied with water from 
the canals of the irrigation company.?° Under a 
statute giving effect to the customs of persons par- 
ticipating in the distribution of water for irriga- 
tion purposes, subject to prior vested rights, and pre- 
seribing the order of priority of right to distribu- 
tion of water from an irrigation ditch or canal, por- 
tions of a canal have been held to be severable in 
determining the relative rights of consumers.?°® 


Priority of right to supply as affected by priority 
of appropriation.*” Decrees determining the prior- 
ities and the amount of appropriations to the several 
ditches in an irrigation district are not intended to 
designate the persons entitled to the use of water 
thus appropriated to a particular ditch, nor to de- 
termine the relative rights or priorities of consum- 
ers from any particular ditch, as between them- 
selves.*° Where priorities of appropriation have 
been decreed in favor of a ditch through which a 
number of consumers are supplied, it has been held 
that all consumers taking water from the ditch have. 
the right to be supplied from all the priorities de- 
creed to the ditch through which they are supplied, 


19. In re Waters of Umatilla Riv- 


Go., 140 P. 720, 144-P. 744, 37, Ney. 
154. 


Or.—In re Waters of Willow Creek, 
B26) 2. 28ieeen eo bs 6o2, 2e0 bs 23) 
119 Or. 155; In re Waters of Umatilla 
Piver, 168-2. 922, 172: P. 97, 88 Or: 
376. 

Wash.—Evans v. Prosser Falls 
Wari (és. Power C©o,,. 113° Ps) 201,262 
Wash. 178, Ann.Cas.1912C 1029. 

See Toyah Valley Irr. Co. v. Win- 
ston, (Tex.Civ.App.) 174 S.W. 677 
(recognizing rule). 

See also Hargrave v. Hall, 73 P. 
400, 3 Ariz. 252 (where one who was 
first to purchase and first to use wa- 
ter was said to be entitled to a prior- 
ity of use even in times of scarcity 
of water). 

[a] Rule applied.—(1) Where the 
state has sold schdol lands within a 
Carey Act reclamation project, both 
the state and its purchaser knowing 
that the water supply was insufficient 
to supply both the earlier settlers 
within the project and the land Sold, 
such purchaser will not be entitled to 
water for ‘the lands so purchased as 
against settlers who purchased prior 
to the time of this transaction. State 
v. Twin Falls-Salmon River Land & 
Water Co., 166 P. 220, 30 Idaho 41. 
(2) One who is the first to buy and 
the first to use water of an irrigation 
company, under a contract by which 
it sells to him, for all time, water 
sufficient to irrigate a specified 
amount of land, may not be subjected 
to the same rules of distribution as 


those who subsequently purchase 
rights. Hargrave v. Hall, 73 P. 400, 
8 Ariz. 252. (3) One who actually 


settles upon land and proceeds with 
diligence and good faith to prepare 
his land for irrigation is entitled to 
have his priority date from the time 
of such settlement. Mellen v. Great 
Western Beet Sugar Co., 122 P. 30, 21 
Idaho 3538, Ann.Cas.1913D 621. (4) 
Where the law bases priority of right 
on settlement or improvement’ of 
land, it has been held that one actu- 
ally settling upon or improving land 
under a canal or irrigation ditch is 
entitled to priority over a prior pur- 
chaser of a water right from the irri- 
gation company who has not settled 
upon or improved the land. Mellen 


pra. 

[b] Nature of priority.—(1) There 
is a priority among consumers from 
an irrigation canal analogous to that 
which exists among appropriators 
from a natural stream, and the rights 
of later applicants for water are sub- 
ordinate to those of prior consumers, 
which, when exercised in full, ex- 
haust the ecarrying capacity of the 
canal. Gerber v. Nampa & Meridian 
irr. Dist., 216 .P: 104,41 9eldaho.765. 
(2) Priorities of appropriation in gen- 
eral see supra §§ 439—446. 

[ce] Character of user.—Neither 
the right to irrigation water for use 
in city parks nor the right to its use 
to irrigate farm lands are of them- 
selves in any sense superior to the 
other or entitled to preference over 
the other. City and County of Den- 
ver v. Brown, 138 P. 44, 56 Colo. 216. 


[d] Where landowner has appro- 
priated water from natural stream 
for irrigation and afterward enters 
into an agreement with an irrigation 
company whereby he waives and re- 
linquishes his water rights in con- 
sideration for receiving similar rights 
in the irrigation system, the water 
rights from the irrigation system are 
merely a continuation of the original 
appropriation, and _ their’ priority 
should date from the original diver- 
sion and appropriation. Mellen v. 
Great Western Beet Sugar Co., 122 P. 
30, 21 Idaho 3538, Ann.Cas.1913D 621. 


[e] Additional supply made avail- 
able after contract.—A consumer who 
has contracted for a specified quanti- 
ty of water, with reference to the 
natural flow of the stream supplying 
the distributor, is entitled in a time 
of shortage to receive the full amount 
specified in his contract in preference 
to a later contracting consumer, with 
reference to an additional supply 
made available after the first con- 
tract by the distributor building a 
dam to impound water which had 
formerly been wasted by seepage. 
Evans vy. Prosser Falls Land & Power 
Co., 113 P. 271, 62 Wash. 178, Ann. 
Cas.1912€ 1029. 

18. In re Waters of Umatilla Riv- 


er, 172: P. 97, 88 Or. 376 [mod on reh 
168 P. 922, 88 Or. 376]. 


er, Supra. 

Amount of water to which consum- 
er entitled as dependent on beneficial 
use see supra § 1058. 

Right to supply of water as depend- 
ent on ability to put to beneficial use 
see supra § 1054. 

20. Gerber v. Nampa & Meridian 
Irr. Dist., 100 P. 80, 16 Idaho 1, 22. 


21. Gerber v. Nampa & Meridian 
irr Dist. .qSUpra. 
22. In re Waters of Willow Creek, 


236 P. 487, 768, 237 P. 682, 239 P. 123, 
119 Or. 155; Sears v. Orchards Water 
Co., 236 P.502,-115 Or: 291: 


23. In re Waters of Willow Creek, 
236 P. 487, 763, 237 P. 682, 239 P. 123, 
119 Or. 155; Sears’v. Orchards Wa- 
ter Co.,-236° P...502; 115 Ors 291% 


24. Willis v. Neches Canal 
(Tex.Civ.App.) 7 S.W.(2da) 184 
(Commn.App.) 16 S.W.(2d) 266]. 


25.' Willis v. Neches Canal Co., 
(Tex.Commn.App.) 16 S.W.(2d) 266 
{aff (Civ.App.) 7 S.W.(2d) 184]; Edin- 
burg Irrigation Co. v. Ledbetter, 
(Tex.Commn.App.) 286 S.W. 185. 


26. Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 


fa] Rule applied.—W here the 
owners of an irrigation canal already 
in operation conveyed it to purchas- 
ers who extended it in length, the 
grantors reserving to themselves per- 
petual water rights, such grantors 
may contract that their rights shall 
be equal as to each other, but supe- 
rior to the rights of consumers under 
the new section of the canal begin- 
ning at the end of that portion con- 
veyed. Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 

27. Priority of appropriation of 
hentia in general see supra §§ 439— 


28. O’Neil v. Ft. Lyon Canal Co., 
90. P.849,5539) Coro./487 =) Combsur vs 
Farmers’ High Line Canal & Reser- 
voir Co., 88 P. 396, 38 Colo. 420; Clache 
La Poudre Irrigation Co. v. Larimer 
& Weld Reservoir Co., 53 P. 318, 25 
Colo. 144, 71 Am.S.R. 123; Oppen- 
lander v. Left Hand Ditch Co., 31 P. 
854, 18 Colo. 142. 


Cox 
[aff 
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when the rights of such consumers by virtue of prior 
use aggregate the volume of such decreed priorities, 
and in such circumstances stand on an equal plane.?°® 
However, it has been said that, in a case where the 
first appropriation decreed a ditch was designed for 
some particular purpose or enterprise, and later pri- 
orities awarded were to supply a different class or 
group of consumers from the first, the rights of the 
different classes of consumers would be distinet and 
would attach only to the respective priorities award- 
ed for their respective use.*° In jurisdictions where 
it is the rule that the appropriation of water for irri- 
gation is not complete until it has been applied to 
a beneficial use by the consumer,*?! it is also held that 
the appropriations of water by consumers who re- 
ceive the same through’an irrigation system do not 
necessarily relate back to the same time, but such 
consumers may have different priorities in respect of 
the water.*? An irrigation company cannot, by any 
provision of its by-laws, rules, or regulations, exempt 
itself or its stockholders from the operation of the 
laws in respect of priority of appropriation.®? 

[§ 1065] g. Discrimination.** It is the general 
rule that neither an irrigation distriet?® nor an irri- 
gation company supplying water to the public,?® nor 
a municipality distributing water for irrigation,** 
may discriminate between consumers or give any con- 
sumer a preference over another. However, a pub- 
lic service company may give a preference to its reg- 
ular consumers as against consumers which the 
company has undertaken to. serve only when it 
has a surplus of water over and above the needs 
of its regular consumers.?® An irrigation company 


29. City and County of Denver v. [a] 
Brown, 138 P. 44, 56 Colo. 216. 
30. City and County of Denver v. 
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Limitation on application of 
rule.—An irrigation company in pos- 
session of only a limited amount of 
water may fix the limits of the ter- 


7 


which furnishes water only to its stockholders may 


not make arbitrary discriminations between dif-— 


ferent stockholders.*® Where water has been ap- 


propriated to a public use by a distributor for pur- — 


poses of irrigation, it cannot later be converted 
lawfully into a private use so as to create a private 
preferential right thereto for the benefit of a specific 
parcel of land,#° and such an appropriator cannot, on 
sale of the irrigation system, reserve any part of the 
waters so appropriated for the irrigation of its pri- 
vate land, unless a private appropriation has been 
made through the same system, in which case the res- 
ervation must be limited to such private appropria- 
tion.*+ 


[§ 1066] h. Change in Manner or Place of Deliv- 
ery—(1) Right of Distributor To Change. The 
manner or place of delivery of water to a consumer 
for irrigation may not be changed by the distributor 
if by such change the rights of the consumer or of 
third parties will be injuriously affected.42 Where 
a distributor of water has for a considerable time 
furnished a consumer with water and has allowed 
him to convey it to his lands in a certain manner for 
purposes of irrigation, the distributor is not justified 
in demanding that the consumer lower the level of 
his land at his own expense in order to permit the 
water to be furnished at a point other than where it 
has previously been delivered.*? Under a statute 
providing that an appropriator of water from a 
stream can change the point of diversion of water 
from the stream only after proper application to 
the state engineer, and after due notice and the 
hearing of such application,#* it is held that the 


173 Cal. 291; Lassen Irr. Co. v. Long, 


106 P. 409, 157 Cal.-94; Leavitt v. 
Lassen Irr. Co., 106°P. 4045 157 "@are 
82, 29 L.R.A.N.S. 213. See Riverside 


[$§ 1064-1066 


Brown, supra. 

31. See supra § 1056. 

32. Farmers’ High lLine Canal, 
etc., Co. v. Southworth, 21 P. 1028, 
MS Colos 11d, 4 WARsA. 167. 

33. Combs v. Agricultural Ditch 
Co., 28 P. 966, 17 Colo. 146, 31 Am.S.R. 
275. 

34. Discrimination in fixing rates 
and charges for water for irrigation 
see infra § 1085. 


35. In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 294 P. 1049, 1384 Or. 628; Hidalgo 
County Water Control & Improve- 
ment Dist. No. 1 v. Gannaway, (Tex. 
Civ.App.) 13 S.W.(2d) 204; Reeves v. 
Pecos County Water Improvement 
Dist. No. 1, (Tex.Civ.App.) 293 S.W. 
923 [rev on other grounds (Commun. 
App.) 299 S.W. 224, and reh den (Civ. 
App.) 7 S.W.(2d) 67]. 


36. Gould v. Maricopa Canal Co., 
76 P. 598, 8 Ariz. 429; Butte County 
Water Users’ Ass’n y. Railroad Com- 
mission of California, 196 P. 265, 185 
Cal. 218; Byington v. Sacramento 
Valley West Side Canal Co., 148 P. 
791, 170 Cal. 124; Lassen Irr. Co. v. 
Long, 106 P. 409, 157 Cal. 94; Leavitt 
v. Lassen Irr. Co.; 106 P. 404, 157 Cal. 
§2, 29 L.R.A.N.S. 213; Edinburg Irr. 
Co. v. Ledbetter, (Tex.Commn.App.) 
286 S.W. 185 [mod (Civ.App.) 247 S. 
W. 335]; Berry v. American ‘Rio 
Grande Land & Irrigation Co., (Tex. 
Civ.Anvp.) 236 S.W. 550; Colorado Ca- 
nal Co. v. McFarland & Southwell, 
(Tex.Civ.App.) 94 S.W. 400. See Riv- 
erside Land Co. v. Jarvis, 163 P. 54, 
174 Cal. 316 (recognizing rule). 


— 


ritory to the irrigation of which it 

shall be devoted, and agree to supply 

the water first to the lands therein 

and to supply only the surplus to out- 

siders. Leavitt v. Lassen Irr. Co., 

206 P. 404, 157 Cal. 82, 29 L.R.A.N.S. 
oO. 


37. Holman v. Pleasant 
City, 380 Paet2,) 8 Otani Woe 

[a] Rule applied.—Where, in a 
municipality the appropriators of 
water for irrigation residing therein 
have surrendered their water rights 
to the municipality, which for many 
years thereafter has regulated the 
distribution of the water and has 
made a pro rata deduction from the 
amount allowed each appropriator, 
whenever there was a deficiency in 
supply, without regard to the date of 
his appropriation, it has no right ata 
later time arbitrarily to divide the 
appropriators into two classes ac- 
cording as their use began before or 
after a certain arbitrary date, and 
to impose on the latter class all loss 
of water in case of a deficiency, such 
discrimination being inequitable and 
uneaual, and therefore void. Holman 
v. Pleasant Grove City, 30 P. 72, 8 
Utah 78. 


38. Butte County Water Users’ 
Ass’n vy. Railroad Commission of Cal- 
ifornia, 196 P. 265, 185 Cal. 218. 


39. Lindsay-Strathmore Irr. Dist. 
v. Wutchumna Water Co., 296 P. 933, 
111 Cal.App. 688. 


40. Limoneira Co. v. Railroad 
Commission of California, 162 P. 1038, 
174 Cal. 232; Southern Pac. Co. v. 
Spring Valley Water Co., 159 P. 865, 


Grove 


Land Co. v. Jarvis, 163 P. 54, 174 Cal. 


316 (recognizing rule). 
41. Leavitt v. Lassen Irr. Co., 106 
P:.404,. 157 Cal. *82,, 129. Tu RAN GS aeitas 


42. Arnold v. Huntington Canal & 
Pesenvaty Ass'n, 281 P. 622, 64 Utah 


_ [a] Bule applied.—(1) Where an 
irrigation company granted the appli- 
cation of certain of its stockholders 
to have their water delivered through 
a ditch other than that through which 
it was originally delivered, it may 
be enjoined from transferring the de- 
livery back to the original ditch 
where the company, after it made the 
transfer, stood by and permitted such 
stockholders to construct new laterals 
and allow their old ditch and laterals 
to become filled up (Arnold vy. Hunt- 
ington Canal & Reservoir Ass’n, 231 
P. 622, 64 ‘Utah 534), (2) and where 
the waters flowing through the for- 
mer ditch had become greatly miner- 
alized and unfit for use (Arnold v. 
Huntington Canal & Reservoir Ass’n, 
supra), (3) and where, under the by- 
laws and uniform practice and cus- 
tom of the irrigation company, the 
members, on their application, have 
always been permitted to transfer the 
use of water from one ditch to an- 
other on condition that the anplicants 
pay the expenses of such transfers 
and that the ditches could carry the 
transferred water (Arnold v. Hunt- 
ington Canal & Reservoir Ass’n, su- 
pra). 
43. Harsin v. Pioneer Irr. i 

263 P. 988, 45 Idaho 369. ae 


44. See statutory provisions. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


_—— 


§§ 1066-1069] 


transfer of the delivery of water from one ditch to 
another within an irrigation system is not a change 
in point of diversion within the provisions of the 
statute.*® In determining whether an irrigation 
company may change the manner or place of delivery 
of water to a stockholder, due consideration must be 
had both for the property rights of the user and the 
necessities of the company, since the company should 
be allowed to conduct its business in such a way as 
efficiently to serve all its stockholders, so far as this 
ean be done without interfering with such user’s le- 
gal rights.4® Where a consumer has a right to a con- 
tinued supply of water, a distributor may not deprive 
him of his means of supply without making provision 
to supply him by other means without expense to the 
consumer.** 


[§ 1067] (2) Right of Consumer To Change. A 
consumer of water for irrigation purposes has the 
right to a change in the manner or place of delivery 
of water to him by the distributor, where such change 
will not injuriously affect the rights of others.4® A 
sale by a stockholder in an irrigation company of a 
part of his right to water will not work an abandon- 
ment of such right so as to preclude a change in the 
point of diversion of water from the irrigation sys- 
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[§ 1068] (8) Change of Supply to Other Land.®° 
A consumer may apply the water to which he is en- 
titled for the irrigation of land other than that for 
which it was originally supplied, if such change of 
use will not injuriously affect the rights of others.>+ 
Where it is provided by statute that a change in the 
use of water must be approved by the state water 
board,°* it has been held that water made appurte- 
nant to one tract of land cannot be lawfully used on a 
detached tract, even though owned by the same per- 
son, without the approval of such board.®3 


[§ 1069] i. Transfer of Right to Supply—(1) 
Transfer of Stock in Irrigation Company. The 
rights to a supply of water of a stockholder in an ir- 
rigation company organized to supply water only to 
its stockholders are dependent on, and evidenced by, 
his shares of stock in the company,*‘ and will be lost 
to such stockholder on his legal transfer of such stock 
to another,®® and will pass with such transfer of the 
stock to the transferee thereof,®® but the transferee 
can acquire no greater or different right to water 
than his transferor had.>* So long as a water right 
represented by shares of stock in an irrigation com- 


Changes in place, manner, or pur- 
poss of diversion or use of water in 
general see supra §§ 462-477. 

45. Arnold v. Huntington Canal & 
Reservoir Ass’n, 231 P. 622, 64 Utah 
534. 

46. Dukes v. Canyon Hill Ditch 
Co., 224 P. 85, 38 Idaho 696. 

.[a] Rule applied.—(1) If a stock- 
holder has the absolute right to have 
water delivered to him through a 
certain ditch, he cannot be deprived 
of that right by any substituted meth- 
od of delivery (Dukes v. Canyon Hill 
Ditch Co., 224 P. 85, 38 Idaho 696); 
(2) but if the stockholder’s right is 
only that the company deliver wa- 
ter to him at the place of use, he can- 
not compel the company to deliver it 
to him through a certain ditch (Dukes 
vy. Canyon Hill Ditch Co., supra). 
(3) An irrigation company having 
the legal right to use a canal may use 
it for the delivery of water although 
it does not own such canal. Dukes v. 
Canyon Hill Ditch Co., supra. 


47. Thornton v. Kingrey, 160 N.W. 
871, 100 Neb. 525 [aff 164 N.W. 561, 
101 Neb. 631]. 


43. Consolidated Peoples Ditch 
Co. v. Foothill Ditch Co., 269 P. 915, 
205 Cal. 54; Knowles vy. Clear Creek, 
Platte River Mill & Ditch Co., 32 
P. 279, 18 Colo. 209; In re Rice, 299 P. 
664, 50 Idaho 660; Twin Falls Canal 
Co. v. Shippen, 271 P. 578, 46 Idaho 
Haré v. Boise City Irrigation & 
, 16 P. 331, 9 Idaho 589; 65 
L.R.A. 407; Tanner v.. Provo. Reser- 
voir Co., 289 P. 151, 76 Utah 335. 


[a] Rule applied.—(1) A _ stock- 
holder who has led the irrigation 
company to believe that he desired 
his water delivered at one ditch can- 
not change the place of delivery to 
another ditch, when such change 
would cause a loss to, and interfere 
with, the rights of the irrigation com- 
pany. Tanner v. Provo Reservoir Co., 
POP Nilo laii6s Oiahy 3385.0) (2).4 "The 
ownership of shares of a primary 
water right does not entitle a stock- 
holder who has the right to water 
from a lower ditch to course water 
through a high line canal in times of 
excess capacity, where the irrigation 
company has reserved the right to 


use any excess space that might re- 
main in the canal at any time. Tan- 
ner v. Provo Reservoir Co., supra. 

49. Twin Falls Canal Co. v. Ship- 
pen, 271 P. 578, 46 Idaho 787. 

Abandonment of right to supply see 
supra § 1054 text and notes 11-13. 

Transfer of right to supply by sale 
of stock in irrigation company see in- 
fra § 1069. 


50. Severance from land of right 
to supply in general see infra § 1070. 


51. Knowles y. Clear Creek, Platte 
River, Mill & Ditch, Co., 32 P. 279, 18 


Colo. 209; In re Rice, 299 P. 664, 50 
Idaho 660; Twin Falls Canal Co. v. 
Shippen, 271 P. 578, 46 Idaho 787; 


Hard v. Boise City Irrigation & Land 
Co., 76 P. 331, 9 Idaho 589, 65 L.R.A. 
407. 


[a] Right of stockholder to 
change.—Where a stockholder in a 
ditch company has acquired a right 
to a certain amount of water for 
irrigation by virtue of his ownership 
of stock, he may change the use of 
such water from one tract of land to 
another, notwithstanding a long user 
on the former, unless the rights of 
others are injuriously affected by 
such change, or unless his right to 
such change is restricted by some 
valid by-law of the company, or by 
agreement; and so valuable a right 
cannot be impaired or restricted by a 
by-law having that effect, unless the 
same was duly authorized by the 
charter of the company, or assented 
to by the stockholder whose right 
is affected thereby. Knowles  v. 
Clear Creek. Platte River Mill & Ditch 
Co., sa ©. 279, IS Colo; 209; 


[b] Protection of irrigation com- 
pany by decree allowing transfer.— 
Where a decree providing for the 
transfer of the place of use and point 
of diversion of water by a stockhold- 
er in a mutual irrigation company 
provides that, notwithstanding such 
transfer, the shares of stock repre- 
senting the water rights shall be and 
continue liable for all lawful assess- 
ments levied by the company to the 
same extent aS were such shares pri- 
or to such transfer, and, to secure 
payment of any lawful assessment, 
the company is decreed a lien on the 


stock and land on which the water 
is to be used, in so providing against 
possible injury to the company as a 
result of such transfer, there is no 
cause for complaint in the anticipa- 
tion of possible delinquencies in pay- 
ment of assessments and charges. In 
re Rice, 299 P. 664, 50 Idaho 660. 


52. See statutory provisions. 


53. Sears v. Orchards Water Co., 
236 P. 502, 115°Or. 291. 


54. Oligarchy Ditch Co. v. Farm 
Inv. Co., 88 P. 443, 40 Colo. 291: Op- 
nenlander v. Left Hand Ditch Co.. 31 
P. 854, 18 Colo. 142; Berg v. Yakima 
Valley Canal Co., 145 P. 619, 83 Wash. 
451, L.R.A.1915D 292. ; 


Rights of stockholders or members 
of irrigation company or association 
to supply of water see supra § 1060. 


55. Oppenlander v. Left Hand 
Ditch Co., 31 P. 854, 18 Colo. 142. 


56. Berg v. Yakima Valley Canal 
Co,, 145 BP. 619, 83 Wash. 451) EeReAe 
1915D 292. See also Brockman vy. 
Grand Canal, Co., 16, Py 602,78 *Arig! 
451 (where user sold Iand and stock 
and later repurchased the land with- 
out the stock). 


57. Consolidated Peoples Ditch Co. 
se ow Ditch Co., 269 P. 915, 205 
al. 54. 


[a] Tllustration.—(1) Where an 
irrigation district purchases stock in 
various irrigation companies acquir- 
ing water from a stream, it has the 
Same right to receive water from 
the irrigation systems as had the 
stockholders whose stock it has pur- 
chased, but such acquisition of stock 
does not give the district the right to 
divert water, in amount equal to the 
stock interests acquired, at a point 
higher upstream than the points of 
intake of the companies (Consolidated 
Peoples Ditch Co. v. Foothill Ditch 
Co., 269 RP. 915,°205 Call 54); "() Band 
the irrigation district’s inability to 
receive in a body the distributable 
shares of water of the various com- 
panies in which it has purchased 
steck will not justify its unlawful 
diversion of water from another point 
in the stream (Consolidated Peoples 
Bee. Co. v. Foothill Ditch Co., su- 
pra). 
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pany is attached to a particular piece of land, it can- 
not be made to do duty to other land not owned or 
possessed by the water right holder by the assignment 
of such right to another.®* Since shares of stock in 
an irrigation corporation, which shares have not been 
made appurtenant to land, are personal property,°® 
a deed conveying land,®° or land and water rights 
pertaining thereto,®°! will not operate to transfer 
stock which is not appurtenant to the land convey- 
ed. However, where the contract between an irri- 
gation company and a stockholder provides that the 
stock shall be attazhed or appurtenant to the land,°? 
on a conveyance of the land the grantee has a right 
to, the stock.** 


Sale of stock to persons not owning land to which 
water rights appurtenant. It has been held that a 
corporation, succeeding to the proprietary rights of 
an irrigation company, cannot issue stock of a com- 
pany organized to hold title to the irrigation system 
and distribute water, to other than actual bona fide 
purchasers of land under the project to which the wa- 
ter would become appurtenant.°* It has also been 
held, however, that the resale by an irrigation com- 
pany of stock already issued, for nonpayment of as- 
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sessments, severs the connection between the stock 
and the land to which it was originally aseribed, so 
that a purchaser of such stock may be entitled to 
water for use on other land,®® and if such purchaser 
shows that he is the owner of land of the quantity, 
location, and character prescribed in the charter or 
by-laws of the company, he is entitled to be furnish- 
ed that amount of water represented by his stock.®® 


[§ 1070] (2) Severance from Land of Right to 
Supply. Rights to water for irrigation purposes, al- 
though they may be appurtenant to land,*’? and pass 
therewith on conveyance of the land,®* are not in- 
separably annexed thereto unless so provided by 
statute,®® but are severable from the land, and may 
be transferred separate and apart therefrom, so long 
as such transfer does not interfere with the rights 
of others.7° However, one who owns a water right 
but who owns no land on which water can be put to 
a beneficial use has no right to a supply of water." 
Where a severance of the water rights from the land 
has taken place, as by a legal transfer of stock in an 
irrigation company apart from the land,*? a sub- 
sequent sale and conveyance of the land to which the 
water rights formerly attached will not pass the 


58. Slosser v. Salt River Valley 
Canal Co.. 65 P. 332, 7 Ariz. 376. See 
Security Commercial & Savings Bank 
of El Centro v. Imperial Water Co. 
No. 1, 192 P. 22, 183 Cal. 488 (recog- 
nizing rule). 

Water right as appurtenant to land 
see supra § 1055. 

59. Wheat v. Thomas, 287 P. 102, 
209 Cal. 306; Smith v. Hallwood Irr. 
Co., 228 P. 373, 67 Cal.App. 777. See 
also Corporations § 510. 


60. Wheat v. Thomas, 287 P. 102, 


209 Cal. 306; Bank of Visalia v. 
Smith, 81 P. 542, 146 Cal. 398; Smith 
vy. Hallwood Irr. Co., 228 P. 373, 67 


Cal.App. 777; Oligarchy Ditch Co. v. 
Farm Inv. Co., 88 P. 443, 40 Colo. 291, 
296. 

“While there are many cases which 
hold that a water right or a private 
ditch may pass with a conveyance of 
land as appurtenant: thereto, yet we 
know of no case, and counsel has 
called our attention to none, wherein 
it is held that a corporation owning 
a ditch, and furnishing the right to 
carry water to its stock-holders only, 
must continue to carry water for land 
which has been conveyed to a strang- 
er, while the stock which gave the 
right remained in the hands of the 
original owner or had been trans- 
ferred to other parties.” Oligarchy 
Ditch Co. v. Farm Inv. Co., supra. 


Conveyance or lease of land entitled 
to supply in general see infra § 1071. 


61. First Nat. Bank of Longmont 
v. Hastings, 42 P. 691, 7 Colo.App. 
129. 

62. See cases infra this note; and 
infra note 63. 


[a] Whether owner of stock has 
made it appurtenant to specific land, 
as required by the by-laws of an ir- 
rigation company, is a question of 
fact to be determined from the acts of 
such owner and those of the irriga- 
tion company, and the manner in 
which water was used and furnished 
on the lands of such owner and those 
of other stockholders. Smith v. Hall- 
wood Irr. Co., 228 P. 373, 67 Cal.App. 
TTT. 

[b] Amendment to by-laws mak- 


ing stock appurtenant to land.—A 
stockholder in an irrigation company, 
by voting for an amendment to the 
by-laws and articles of incorpora- 
tion, requiring stock to be made ap- 
purtenant to an equal number of 
acres of land, entered into a binding 
contract with his fellow stockhold- 
ers, which contract was not against 
public policy, and which estopped the 
stockholder and his successors in in- 
terest from claiming the benefits of 
a statute giving a right to purchas- 
ers of land from an irrigation corpo- 
ration to be furnished water by such 
corporation, except on performance 
of the conditions of the contract. 
Smith v. Hallwood Irr. Co., 228 P. 373, 
Oy Gen Manas, Heres 


[ec] Burden of proof.—One claim- 
ing that shares of stock in a mutual 
irrigation company are appurtenant 
to land, under the terms of a statute, 
must prove kt. Wheat v. Thomas, 287 
P. 102, 209 Cal. 306; Bank of Visalia 
Vv; Smith; 81 P. 542, 146 Cal. 398. 


63. Riverside Land Co. ‘v. Jarvis, 
163 Plb4 104 (Cally 3i6== Beland ‘v2 
Twin Falls Canal Co.. 3 P.(2d) 1105, 
51 Idaho 204 [foll Milner v. Leland, 
4 P.(2d) 665, 51 Idaho 214]. 


[a] Beason for rule.—W here 
stock representing water rights is ap- 
purtenant or attached to specific land, 
a purchaser of the land is entitled 
to have the stock certificates trans- 
ferred to him, since the conveyance 
of the land creates an implied con- 
tract by the grantor to yield up the 
stock certificates. Riverside Land 
Go; v. Jarvis; 163 2,54; 174) Cal, 316. 


[b] Public or private rights to 
supply as affected by conveyance of 
land.—In an action by the purchaser 
of land formerly supplied with wa- 
ter by an irrigation company to have 
transferred to him certificates of 
stock in the company, which stock 
was declared to be attached to the 
land, the court said that if the rights 
to water were private, they would 
be appurtenant to the land, entitling 
it to receive water from the system, 
and a sale of the land would carry 
with it the right to the water as 
an appurtenance; but if the right was 
a public right pertaining to the land 


because it was a part of the territory 
to which the public use for irrigation 
had attached, then it would be the 
duty of the company to continue to 
supply to that land a reasonable pro- 
portion of the water so dedicated to 
the public use. Riverside Land Co. v. 
Jarvis, 163 P. 54, 174 Cal. 316. 


64. In re Waters of Willow Creek, 
236 P. 487, 763, 237 PB. 682, 239 BP) dece 
EVINOre 552 

65. Spurgeon v. Santa Ana Valley 
Irv, °Co., 52" Py 140; A120 Call oie 
ey eAee 7 Ole 

66. Spurgeon v. Santa Ana Valley 
irrswaCoausliipnas 

67. See supra § 1055 text and notes 
34-37; and infra § 1080 text and 
note 86. 

68. See infra § 1071. 

69. See statutory provisions. 

_ 70. _Ariz.—Biggs v. Utah Irrigat- 
ing Ditch Co., 64 P. 494, 7 Ariz. 331. 


Colo.—Cache La Poudre Irrigation 


Co. y. Larrimer & Weld Reservoir 
Co.,, 53 BP. 318, 25 Colo) 144.971 Aims! 
R. 128; Ovpenlander v. Left Hand 


Ditch Co., 31 P. 854, 18 Colo. 142. 


Idaho.—Twin Falls Canal Co. v. 
Shippen, 271 P. 578, 46 Idaho 787; 
Bennett v. Twin Falls North Side 
Land & Water Co., 150 P. 336, 27 Ida- 
ho 643; Village of Hailey v. Riley, 
95 P. 686, 14 Idaho 481, 17,L.R.A.N.S. 
86; Hard v. Boise City Irrigation & 
Land Co., 76 P. 331, 9 Idaho 589, 65 
L.R.A. 407; Wells v. Price, 56 P. 266, 
6 Idaho 490. 


Neb.—Clague v. Tri-State Land Co., 
me N.W. 570, 84 Neb. 499, 133 Am.S.R. 


Wyo.—Johnson v. Little Horse 
Creek Irrigating Co., 79 P. 22, 13 Wyo. 
208, 70 L.R.A. 341, 110 Am.S.R. 986. 


See Berg v. Yakima Valley Canal 
Co., 145 P. 619, 883 Wash. 451, L.RJA. 
1915D 292 (recognizing rule). 


71. City & County of Denver y. 
Brown, 138 P. 44, 56 Colo. 216. 


Right to supply of water as de. 
pendent om beneficial use thereof see 
supra § 1054. 


72. See supra § 1069. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


me 
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title to such water rights.7® When the original own- 
er of a water right appurtenant to land eonveys 
such right to an irrigation company in which he 
receives stock, the conveyance does not sever such 
water right from the land but merely changes its 
form.7# 


[§ 1071] (3) Ooh veranee or Lease of Land En- 
titled to Supply.7° Water rights which are appurte- 
nant to land will pass therewith on a conveyance 
of the land,*® and a grantee of the land together 
with the water rights will sueceed to the rights which 
the grantor had to water for irrigation.77 A deed 
conveying land together with appurtenances will 
transfer all water rights appurtenant thereto at the 
time of its execution, unless it appears by the terms 
of the conveyance that such rights were reserved 
or is clearly shown that both parties intended not 
to include such water rights in the conveyance.*® 
Water rights may also be transferred with a lease 
of land.7® <A division of a tract of land to which 
the right to water for irrigation is appurtenant, with- 
out segregating or reserving the water right, will 
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work a division of the water right in proportion as 
the land is divided.8° An owner of a water right 
who conveys his land and retains his water right 
has no right to a supply of water when he has no 
Jand on which such water can be put to a beneficial 
use.5+ Where a consumer sells his land and water 
right stock to another and later repurchases the 
land without the stock; and irrigates the land by 
renting other water rights, or shares of stock repre- 
senting them, he has been held to have abandoned his 
original water rights. Where an irrigation com- 
pany contracts for the sale of a tract of land with 
a water right appurtenant thereto, it cannot claim to 
be the owner of the tract or of the quantity of water 
appurtenant thereto as long as the purchaser is not 
in default under the contract, and cannot apply water 
to its own land before the purchasers are supplied 
with the quantity purchased.** 


[§ 1072] j. Conveyance or Transfer of Irri- 
gation System.*¢ In the absence of statutory 
provisions to the contrary,®® a purchaser®® or 


73. Oppenlander v. Left Hand 
IDitehiGo.; SIE) 85418 Colo l42. 


74. In re Thomas’ Estate, 81 P. 
539,-147 Cal. 236. 


75. Right of purchaser of land to 
which stock in irrigation company is 
attached to secure transfer of stock 
see supra § 1070. 


76. Wheat v. Thomas, 287 P. 102, 
209 Cal. 306; Riverside Land Co. v. 
Jarvis, 163 P. 54, 174 Cal. 316; Fran- 
scioni v. Soledad Land & Water Co., 
149 P. 161, 170 Cal. 221; Stanislaus 
Water Co. v. Bachman, 93 P. 858, 152 
Cal. 716, 15 L.R.A.N.S. 359; Pendola 
Vee hamin wi oP 62455188 PCaleroL tT: 
Hastings & Heyden Realty Co. v. 
Gest, 201 P. 37, 70 Colo. 278; Con- 
solidated Juchem Ditch & Reservoir 


Co. v. Old, 163 P. 78, 62: Colo. 470; 
Tedford v. Wenatchee Reclamation 
Dist, 220 9Pi 13828, 4-027" Wash. <495; 
Berg v. Yakima Valley Canal Co., 145 
P. 619, 83 Wash. 451, L.R.A.1915D 
292. See Graham v. Pasadena Land & 
Water Co., 93 RP. 498, 152 Cal. 596 


(recognizing rule). 

Rights to water for irrigation as 
appurtenant to land see supra § 1055 
text and notes 34-37; and infra § 
1080 text and note 86. 


‘ 77. Telander v. Tujunga Water & 
Power Co., 185 P. 504, 43 Cal.App. 492 
[cit Cyc]. 

78. Wunt v. Bremer, 276 P. 964, 47 
Idaho 490; Koon v. Empey, 231 P. 
1097, 40 Idaho 6; Paddock v. Clark, 
126 P. 1058, 22 Idaho 498; Russell v. 
Trish, 118 P: 501, 20 Idaho 194. But 
see West vy. Giesen, (Tex.Civ.App.) 
242 S.W. 312 (where a stipulation in 
a deed of land by a distributor of 
water for irrigation was construed to 
create merely a contract right to a 
supply of water for irrigation of the 
land conveyed, and not an implied 
easement appurtenant to the land, a 
conveyance of the land by the holder 
of such right together with all the 
rights and appurtenances thereto did 
not pass the contract right to a sup- 
ply of water, the contract being per- 
sonal to the parties thereto). 


[a] In California, under Civ. Code 
§ 552, providing that, whenever a 
domestic corporation furnishes water 
to irrigate lands which it has sold, the 
right to the use of water remains as 
a perpetual easement to the land so 
sold, and that whenever any person 
who is cultivating land on the line 
and within the flow of any ditch 


owned by such corporation has been 
furnished water by it, with which to 
irrigate his land, such person shall be 
entitled to the continued use of such 
water, on the same terms as those 
who have purchased their land from 
the corporation, a purchaser of land 
from one to whom an irrigation com- 
pany’s predecessor had sold it, the 
deed being executed to the purchaser 
by the irrigation company, is entitled 
to receive water for _ irrigation. 
Franscioni v. Soledad Land & Water 
Co., 149 PB. 164,170 Cal. 221. 


79. Louisiana, Rio Grande Canal 
Co. y. Elliott, (Tex. Civ.App.) 193 S.W. 
255; Berg v. Yakima Valley Canal 
Co., 145 P. 619, 88 Wash. 451, L.R.A. 
1915D 292. 

{a] WGiability of lessor of land to 
furnish water.—Where a lease of land 
provided that the lessor would pay 
an irrigation company for four ir- 
rigations of the land, it imposed no 
liability on the lessor to furnish the 
water. Hillside Land & Irrigation Co. 
v. Ruiz, (Tex.Civ.App.) 184 S.W. 282. 


80. Hunt v. Bremer, 276 P. 964, 47 
Idaho 490; Russell v. Irish, 118 P. 
501, 20 Idaho 194. 


81. City & County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216. 


Right to supply of water as de- 
pendent on beneficial use thereof see 
supra § 1054. 


82. Brockman y. Grand Canal Co., 
76 PRP. 602,-8; Ariz. 451. 


83. In re Waters of Willow Creek, 
236 ASEM Ibes neo weeOSa ease) ia. 
123, 119 Or. 155; Sears v. Orchards 
Water Co., 236 P. 502, 115 Or. 291. 


84. Obligation of transferee of ir- 
rigation system to grantees of water 
rights from transferor see infra § 
1080. 


85. See statutory provisions; 
case infra this note. 


[a] Where statute prohibits irri- 
gation district to assume obligations 
of irrigation companies on acquiring 
the irrigation systems of such com- 
panies, the sale by an irrigation com- 
pany of its entire system to an irri- 
gation district constitutes a breach 
of its contract to furnish water to its 
consumers. Ball v. Rio Grande Canal 
Co., (Tex.Civ.App.) 256 S.W. 678. 


86. Cal.—Henderson v. Oroville- 
Wyandotte Irr. Dist., 2 P.(2d) 803, 213 
Cal. 514; Henrici v. South Feather 
Land & Water Co,, 170 P. 1135, 177 


and 


Cal. 442; Hewitt v. San Jacinto & P. 

Vi. Irr. Dist.7- 56 BP. 893, 124 Cals 1865; 
City of San Diego v. La Mesa, Lemon 
Grove & Spring Valley Irr. Dist., 292 

P. 1082, 109 Cal.App. 280; Brooks v. 
Oakdale Irr. Dist., 265 P. 1003, 90 Cal. 
App. 225; Chrisman v. Southern Cali- 
fornia Edison Co., 256 P. 618, 83 Cal. 
App. 249. See Byington v. Sacramen- 
to Valley West Side Canal Co., 148 P. 

TOL; 270) Cals t24 (recognizing the rule. 
as allowing a public service irrigation 
company to transfer an irrigation sys- 
tem subject to rights of consumers 
to continued supply). 


Idaho.—Gess v. Nampa & Meredian 
Irr.) Dist... 192. P24 745 33" Idaho £39 
Nampa & Meridian Irr. Dist. v. 
Briggs, 147 P. 75, 27 Idaho 84. 


Neb.—Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 


Or.—In re Waters of Willow Creek, 
236 SPA Sia Gos aol Me. eOOl eo Meee 
123, 119 Or. 155; Sears v. Orchards 
Water Co., 236 P, 5025 LL5 Ors 291. 


Tex.—Edinburg Irr. Co. v. Paschen, 
(Commn.App.) 2355 S.W. 1088 [aff 
(Civ.App.) 223 S.W. 329]; Lakeside 
ee oF v. Buffington, (Civ.App.) 168 


_ [a] Rule applied.—(1) Where an 
irrigation district has accepted con- 
veyances of irrigation systems from 
two public utility companies on con- 
ditions imposed by the railroad com- 
mission and has expressly agreed to 
enter into contracts with outside wa- 
ter users whereby it would obligate 
itself to perform such conditions, the 
failure of the district to enter into 
such contracts with outside users 
does not release it from its informal 
agreement, and it is bound as though 
it had formally contracted with such 
users (Henderson v. Oroville-Wyan- 
dotte Irr. Dist., 2 P.(2d) 803, 213 Cal. 
514), (2) and the district cannot dis- 
regard the conditions for the sale of 
water rights fixed by the railroad 
commission as conditions on which 
the commission granted authority to 
the utilities to transfer their prop- 
erty to the district (Henderson v. Oro- 
ville-Wyandotte Irr. Dist., supra), (3) 
nor can the district refuse to carry 
out its contract to furnish water to 
outside users on the ground that such 
contracts were beyond the power of 
the utility companies to make, or 
that the district itself exceeded its 
powers in agreeing to carry out these 
contracts after its acquisition of the 
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lessee** of an irrigation system, succeeding to the 
rights of its transferor and claiming the benefits at- 
tendant on such rights, is under an obligation to 
serve consumers previously receiving water from the 
system in the same manner as did its transferor. A 
transferee of a distributor of water for irrigation can 
acquire no greater interest in the irrigation project 
or in the water right contracts connected therewith 
than the transferor had.** Where a consumer having 
aright to a supply of water is made a party to an ac- 
tion wherein the irrigation system is sold at judicial 
sale free from all easements or rights, a purchaser at 
such sale takes free from such consumer’s right to 
water.8® The owners of an irrigation canal may con- 
vey the canal to others, retaining in themselves per- 
petual rights to water.°° 

[§ 1073] 2. Regulation of Supply and Use®1—a. 
In General. <A distributor of water for irrigation 
purposes may make reasonable rules and regulations 
in regard to the supply, control, and distribution of 
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water,®? and may protect the supply against unfair 
invasion by individual users,®? but it cannot impose 
arbitrary restrictions on the supply of water under 
the guise of regulations.°* Where the right to the 
use of a supply of water is held by tenants in com- 
mon of such right, a majority of such tenants in 
common who form a cooperative corporation have no 
right to control and regulate the distribution of the 
water without the consent of the tenants in common 
who do not become stockholders in the corporation.®® 
Where it provided by statute that users of water 
for irrigation shall be classified as to their respective 
rights to the use of water according to priorities in 
the ditch, canal, or reservoir delivering or distribut- 
ing the water, under which priorities their lands were 
reclaimed,®® it is held that the owner of an irriga- 
tion system must make such a classification of its 
consumers, on such information as it may be able 
to obtain and in fairness and in accordance with the 
terms of the statute,°* and it may not make a classi- 


properties from the utilities (Hender- 
son v. Oroville-Wyandotte Irr. Dist., 
supra). (4) In the case of the pur- 
chase of an irrigation system by an 
irrigation district from a public util- 
ity company, the railroad commission, 
having no control over the purchasing 
district, may nevertheless impose as 
conditions for the transfer that out- 
side water users be guaranteed the 
same rights which they had prior to 
the transfer (Henderson v. Oroville- 
Wyandotte Irr. Dist., supra); (5) and 
although the railroad commission has 
no jurisdiction over the irrigation dis- 
trict itself, when the commission has 
acted and fixed the conditions under 
which it authorized the sale to the 
district, and the district has pur- 
chased the property under such condi- 
tions so fixed, the district cannot later 
disregard the conditions under which 
it made its purchase (Henderson v. 
Oroville-Wyandotte Irr. Dist., supra). 

[b] Contract to continue to fur- 
nish transferor’s customers,—(1) 
Where an irrigation district purchas- 
es the irrigation system of a public 
utility and contracts to continue to 
furnish water to the customers of the 
utility at a specified rate, the irriga- 
tion district acquires the irrigation 
system subject to the burden of con- 
tinuing the service in question, hay- 
ing accepted such obligation and duty 
(City of San Diego v. La Mesa, Lem- 
on Grove & Spring Valley Irr. Dist., 
292 P. 1082, 109 Cal.App. 280), (2) 
and such contract is not subject to 
termination after a reasonable time 
(City of San Diego v. La Mesa, Lemon 
Grove & Spring Valley Irr. Dist., 
supra). 

Right to supply of water as servi- 
tude on irrigation system and binding 
transferee thereof see supra § 1055. 


87. Byington v. Sacramento Valley 
West Side Canal Co., 148 P. 791, 170 
Cal. 124. 

88. Childs v. Neitzel, 141 P. 77, 26 
Idaho 116. 

89. McBride v. United Irr. 
(Tex.Civ.App.) 211 S.W. 498 
overr (Civ.App.) 213 S.W. 988]. 


Right to supply of water for irri- 
gation, as easement appurtenant to 
land see supra § 1055. 


90. Fenton vy. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 

91. Amount of water to which con- 
sumer entitled see supra §§ 1058, 
1059. 


Coz 
[reh 


92. U.S.—First Trust & Savings 
Bank v. Bitter Root Valley Irr. Co., 
251. 320. 

Ariz.—Gould v. Maricopa Canal Co., 
76 P. 598, 8 Ariz. 429. 

Cal.—Fuller v. Azusa Irr. Co., 71 P. 
98, 188 Cal. 204. 


Colo.—White vy. Farmers’ High Line 
Canal & Reservoir Co., 43 P. 1028, 22 
Colo. 191, 31 L.R.A. 828; Golden Canal 
Co. v. Bright, 6 P. 142, 8 Colo. 144. 


Wash.—Nicholaus v. Richland Iryr. 
Dist. of Benton County, 221 P. 610, 
127 Wash. 563; Shafford v. White 
Bluffs Land & Irrigation Co., 114 P. 
883, 68 Wash. 10, Ann.Cas.1912D 133. 


_ [a] Rule applied.—(1) Where an 
irrigation company has contracted to 
deliver water at its headgates in the 
main or branch canals, where in its 
judgment is most convenient for con- 
veyance of the water by the user 
through laterals to the land, not in 
excess of a certain amount, its judg- 
ment controls, but it must be honest 
judgment, consulting not its con- 
venience, but that of the users of wa- 
ter; and this requires that by main 
and branch canals the water be deliv- 
ered so near the land of users that 
therefrom the latter can convey it up- 
on their lands with reasonable labor 
and expense, and without unreason- 
able loss by seepage, and any failure 
of the company therein can be reme- 
died, and any dishonest judgment 
controlled, by the courts. First Trust 
& Savings Bank v. Bitter Root Valley 
Tre (Cody {Zook 6320.0 (2) Phew taet 
that an irrigation district, through its 
board of trustees, advised a user that 
it would have no objection to his 
changing the place of diversion, pro- 
vided he secured a release from the 
cousers of a pump, where he was then 
receiving water, of his liability for 
maintenance of the pump, which re- 
lease he never secured, does not estop 
the district to refuse to permit the 
consumer to use a different pump in- 
stalled by him. Nicholaus v. Rich- 
land Irr. Dist. of Benton County, 221 
P. 610, 127 Wash. 568. (3) Where the 
irrigator contracts with an irrigation 
company for water knowing that it 
was furnished under a pumping sys- 
tem, any custom among the users of a 
natural flow of waters would not ap- 
ply to prevent the irrigation company 
from making reasonable regulations 
as to the time and amount of the flow, 
provided the amount contracted for 
was furnished as the circumstances 


required. Shafford v. White Bluffs 
Land & Irrigation Co., 114 P. 883, 63 
Wash. 10, Ann.Cas.1912D 133. (4) 
Under an irrigation contract provid-~ 
ing that the time and manner of de- 
livering and regulating the supply 
might be prescribed by the water 
company by regulations made from 
time to time, and that it might shut 
off water whenever it deemed it neces- 
sary for repairs, a regulation provid- 
ing for an intermittent flow by divid- 
ing the consumers into two groups, 
and delivering water to one group for 
three days, and to the other for three 
days, could not be said as a matter 
of law tq be unreasonable, unless the 
amount of water agreed on was not 
furnished, in view of the rule that 
water contracts are mutual and will 
be construed in the light of the neces- 
sities of the parties, in case of dis- 
pute as to the amount. Shafford v. 
White Bluffs Land & Irrigation Co., 
supra. 

$3. Fuller v. Azusa Irr. Co., 71 °P. 
98, 138 Cal. 204. 


94. Shafford v. White Bluffs Land 
& Irrigation Co., 114 P. 883, 63 Wash. 
10, Ann.Cas.1912D 133. 


95. Bartholomew vy. Fayette Irr. 
Co., 86 P. 481, 31 Utah 1, 120 Am.S.R. 
912 [aff 87 P. 707, 31 Utah 220]. 


96. See statutory provisions. 


97. Brose v. Board of Directors of 
Nampa & Meridian Irr. Dist., 132 P. 
799, 24 Idaho 116; Brose v. Board of 
Directors of Nampa & Meridian Irr. 
Dist., 118 P. 504, 20 Idaho 281. 


{a] Nature of statute providing 
for classification of users.—A statute 
providing for the classification of us- 
ers of water for irrigation according 
to priorities in the ditch, canal, or 
reservoir distributing the water, un- 
der which priorities their lands were 
reclaimed, is merely administrative, 
and is the declaration of a policy in 
the administration of the distribution 
of water which the legislature deems 
proper and just, and which is to be 
followed by tthe distributor in the ab- 
sence of a judgment of a court of 
competent jurisdiction directing such 
matters. Brose v. Board of Direc- 
tors of Nampa & Meridian Irr. Dist., 
132 P. 799, 24 Idaho 116: ° Brose ly: 
Board of Directors of Nampa & 
Meridian Irr. Dist., 118 P. 504, 20 
Idaho 281. 


{[b] Difficulty in classifying under 
the terms of the statute the lands re- 
claimed under an irrigation system 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1073-1075] 


fication of its own which is not in accordance with 
the statute,°* the ultimate determination of classifica- 
tion, however, remaining with the courts.°® 


[§ 1074] b. Regulation by Public Authority. Con- 
tracts between distributor and consumer regulating 
the supply and use of water for irrigation are sub- 
ject to the right of the state to control such supply 
and use under its police power.' In jurisdictions in 
which statutes place ‘the control of water used for 
irrigation in a public board or commission, or in a 
state water engineer, it has been held that such pub- 
lie authority has the power to determine the amount 
of water necessary for the irrigation of specific 
lands,? but it has no control over irrigation waters 
which are privately owned and which have not been 
declared by statute to be public property.2 Where a 
state water engineer is authorized by statute to en- 
foree the rights of all water users, whenever and 
howsoever those rights may have been determined or 
adjudicated, such engineer has the power and au- 
thority to enforce rights which have been determined 
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by court decree not as an enforcement of the de- 
cree, but as enforcing a right which the court has 
determined to exist. It has been held, in the ab- 
sence of statute to the contrary, that, where its sup- 
ply of water justifies such action and no shortage 
of supply is anticipated, a public service irrigation 
company may take on new consumers on an equal 
basis with old consumers without, although not 
against, an order of the commission or board regulat- 
ing publie utilities within the state.® 


[§ 1075] c. Prorating of Supply. Subject to the 
general rule that consumers prior in time are superi- 
or in right, which rule applies in the absence of stat- 
ute or contract to the contrary,® and in the absence 
of statutes providing other methods of distribution,‘ 
a distributor of water for irrigation purposes may 
compel its consumers to prorate in times of drought 
or unusual shortage of supply,® either where a pro- 
vision for prorating in times of drought or short- 
age of supply is included in the consumer’s contract 
for water,® or where prorating is provided for by 


does not relieve an irrigation district 
from its duty to classify the lands 
honestly and fairly on the best infor- 
mation obtainable. Brose v. Board of 
Directors of Nampa & Meridian Irr. 
Dist., 132 P. 799, 24 Idaho 116; Brose 
v. Board of Directors of Nampa & 
Meridian Irr. Dist., 118 P. 504, 20 
Idaho 281, 


- 98. Brose v. Board of Directors of 
Nampa & Meridian Irr. Dist., 118 P. 
504, 20 Idaho 281. 


99. Brose v. Board of Directors of 
Nampa & Meridian Irr. Dist., 132 P. 
799, 24 Idaho 116; Brose v. Board 
of Directors of Nampa & Meridian Irr. 
Dist., 118 P. 504, 20 Idaho 281. 


[a] Mistake in  classification.— 
Whenever an irrigation company or 
district shall make a classification on 
such information as it may be able 
to obtain and in accordance with the 
terms of the statute, if a mistake is 
made and a consumer of water is 
placed in the wrong classification, he 
ean have such classification corrected 
in the courts, and he is not compelled 
to accept the classification made by 


the company or district. Brose v. 
Board of Directors of Nampa & 
Meridian Irr. Dist., 118 P. 504, 20 


Idaho 281. 


Priorities between consumers in 
general see supra § 1064. 


1. White v. Farmers’ High Line 
Canal & Reservoir Co., 43 P. 1028, 22 
Colo. 191, 31 L.R.A. 828. But see 
Reeves v. Pecos County Water Im- 
provement Dist. No. 1, (Tex.Commn. 
App.) 299 S.W. 224 [rev (Civ.App.) 
293 S.W. 928, and reh den (Civ.App.) 
7 S.W.(2d) 67] (where it was held 
that a statute allowing the admis- 
sion of additional land into an irri- 
gation district, which land should be 
entitled to water service on an equal 
basis with the lands originally in- 


- eluded within the district, could not 


impair the obligation of a contract 
entered into before the enactment of 
the statute, and providing that water 
could be used only on the land sold in 
connection with it, originally included 
within the district). 


Cross references: 


Exercise of police power in general 
see Constitutional Law §§ 412-443. 

Impairment of obligation of contracts 
in general see Constitutional Law 
§§ 593-777. 


Right of state to impair obligation of 
contracts in exercise of police pow- 
er see Constitutional Law §§ 603, 
633, 663, 664. 

27 (Knieht. vai Oldham) Grex. Civ: 

App.) 210 S.W. 567; West Side Ir- 

rigating Co. v. Chase, 196 P. 666, 115 

Wash. 146 [error dism 43 S.Ct. 91, 260 

U.S. 699, 67 L.Ed. 470]. 


8. Knight v. Oldham, 
App.) 210 S.W. 567. 


4 West Side Irrigating Co. v. 
Chase, 196 P. 666, 115 Wash. 146 [er- 
ror dism 43 S.Ct. 91, 260 U.S. 699, 67 
L.Ed. 470]. 


{a] Illustration.—The rights of an 
irrigation company to waters of a 
river having been adjudicated, pur- 
suant to a limiting agreement which 
it made, by the federal district court, 
and, on appeal, by the circuit court 
of appeals, the state hydraulic en- 
gineer, under the Water Code, has 
power to enforce such adjudication as 
against the company, the engineer not 
strictly enforcing the decrees of the 
federal courts, but enforcing a right 
which the federal courts have deter- 
mined to exist. West Side Irrigat- 
ing Co. v. Chase, 196 P. 666, 115 Wash. 
146 [error dism 43 S.Ct. 91, 260 U.S. 
699, 67 L.Ed. 470]. 


5. Butte County Water Users’ 
Ass’n v. Railroad Commission of Cal- 
ifornia, 196'P. 265, 185 Cal. 218. 


fa] Limitation on application of 
rule.—A public utility company sup- 
plying water for irrigation does not 
have the power to take on new con- 
sumers without limit, and has no 
right to take them on after reaching 
the limit of its water supply, and 
should allow some factor of safety 
against exceptional dry seasons, 
which should be greater in localities 
where crops are wholly dependent on 
irrigation than in other places, the 
matter being one of judgment, to be 
exercised conservatively by the water 
company in the absence of any regu- 
latory order of the railroad commis- 
sion. Butte County Water Users’ 
Ass’n y. Railroad Commission of Cali- 
fornia, 196 P. 265, 185 Cal. 218. 


[b] Finding of fact by regulating 
body or commission.—(1) A finding 
of the commission regulating public 
utilities that a public utility company 
furnishing water for irrigation has 
acted reasonably in taking on new 
consumers, in view of the available 
water supply, which finding is sus- 
tained by the evidence, is decisive 


(Tex.Civ. 


(Butte County Water Users’ Ass’n v. 
Railroad Commission of California, 
196 P. 265, 185 Cal. 218), (2) and, al- 
though the finding was based on con- 
flicting evidence, it being the function 
of the commission to resolve such 
conflicts, the finding can be disturbed 
on appeal to the court from the com- 
mission only when there is no evi- 
dence whatever to support it (Butte 
County Water Users’ Ass’n v. Rail- 
road Commission, of California, 
supra). 

Duty of irrigation company or dis- 
trict to supply consumers outside 


‘area of irrigation system or district 


see supra § 1063. 
6. See supra § 1064. 


7 See statutory provisions; 
cases infra this note, 


[a] In Arizona (1) a statute pro- 
viding that prior purchasers or the 
holders of the oldest titles shall have 
precedence in determining the right to 
use water for irrigation in times of 
scarcity is confined to public ditches 
as to its strict application (Biggs v. 
Utah Irr. Ditch Co., 64 P. 494, 7 Ariz. 
331), (2) and in the case of owners of 
land under private ditches, priority of 
use and appropriation must govern in 
determining conflicting rights (Har- 
grave v. Hall, 73 P. 400; Biggs v. 
Utah Irr. Ditch Co., supra). 


8. See cases infra notes 9, 10. 


9. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584; 
Souther v. San Diego Flume Co., 121 
F. 347, 57 C.C.A. 561 [mod 112 F. 228]; 
North Poudre Irr. Co. v. Liggett, 164 
P. 1158, 63 Colo. 180; Larimer & Weld 
Irrigation Co. v. Wyatt, 48 P. 528, 23 
Colo. 480; Jackson v. Indian Creek 
Reservoir Ditch & Irrigation Co., 101 
P. 814, 16 Idaho 430. See In re Waters 
of Willow Creek, 236 P. 487, 763, 237 
P. 682, 239 P. 123, 119 Or. 155 (recog- 
nizing rule). 


[a] Right to supply subject to 
regulations of distributor. — Where 
the contract for a supply of water for 
irrigation purposes provides that the 
distributor shall not be responsible 
for any deficiency of water occasioned 
by drought or failure of the average 
amount of rainfall, and also provides 
that the consumer is to have his sup- 
ply of water “subject to such reason- 
able general rules and regulations” as 
the distributor may “from time to 
time adopt,” such contract gives the 
distributor a right to make a pro 
rata distribution in case of shortage 


and 


1404 [67 C.J.] 


statute ;1° 


caused by drought. Souther v. San 
Diego Flume Co., 121 F. 347, 57 C.C.A. 
561 [mod 112 F. 228]. 


{[b] Contract provision for prorat- 
ing construed.—A contract for the 
sale of a water right by an irrigation 
company, containing, as one of the 
conditions of such sale, a provision 
that in case of unavoidable accident 
cutting off or diminishing the supply, 
or if the volume of water proves in- 
sufficient from drought or other cause 
beyond control of the company, the 
other party shall be content with his 
pro rata share of water which the 
company may have, and it shall not be 
liable for the shortage or deficiency, 
and shali have a right to distribute 
such water as may flow through its 
canal or from its reservoir to the 
holders of such water rights pro rata, 
places all persons holding such con- 
tracts on an equality as to right to 
water in case of shortage, and denies 
to any of such persons a prior or su- 
perior right over any other person 
holding a like contract. Jackson v. 
Indian Creek Reservoir Ditch & Irri- 
gation Co., 101 P. 814, 16 Idaho 430. 


10. See statutory provisions; and 
cases infra this note. 


[a] Im California, under St (1913) 
p 84, placing water corporations de- 
fined to be public utilities under 
the jurisdiction of the railroad com- 
mission, and providing that, as be- 
tween consumers who have been vol- 
untarily admitted by the corpora- 
tion to participate in its supply of 
water or who have been required to 
be supplied by an order of the railroad 
commission, in times of shortage 
‘there shall be no priority or prefer- 
ence, and such corporation in times of 
shortage shall be required to appor- 
tion such supply ratably among its 
consumers, it has been held that an 
irrigation company taking on new 
consumers at a time when there was 
no reason to anticipate a drought 
must prorate the supply between such 
consumers and prior consumers in 
case of shortage. Butte County Wa- 
ter Users’ Ass’n v. Railroad Commis- 
sion of California, 196 P. 265, 185 Cal. 
218. 


[b] Im Colorado (1) it has been 
held that the most favorable view 
that can be taken of a prorating stat- 
ute (Act [1879] § 4) is that in times 
of scarcity of water it may be resort- 
ed to to compel the prorating of water 
among consumers having priorities of 
the same or nearly the same date 
(Larimer & Weld Irr. Co. v. Wyatt, 48 
P. 528, 23 Colo. 480), (2) and that 
priorities in an irrigation ditch which 
are protected by the constitution can- 
not be interfered with by legislative 
action (Larimer & Weld Irr. Co. v. 


and where the distributor has followed 
the custom of prorating in times of shortage of sup- 
ply, it may not deprive certain users on the basis of 
an arbitrary classification of consumers.*? 
users who, under statute, have a prior right to the 
use of water for irrigation in times of searcity have 
long acquiesced in the prorating of the supply at 
such times, and other users have made large expendi- 
tures relying on the belief that they have equal rights, 
such users are estopped to claim their right of prior- 
ity.t2 A provision for prorating cannot be construed 
so as to authorize a distributor to sell water in excess 
of its supply,?® and, since users are entitled to water 
in preference to the distributor or its successors in 
interest,1* it has been held that, in case of a short- 
age of supply, successors to the proprietary rights 
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Where 


consumers. !® 


Wyatt, supra), (3) and that a land- 
owner cannot be compelled to prorate 
with consumers claiming under sub- 
sequent priorities (Brown v. Farmers’ 
High Line Canal, etc., Co., 56 P. 183, 
26 Colo. 66). 


[ec] In Texas (1) a statute provid- 
ing that, in case of shortage of water 
from drought, accident, or other 
cause, the water to be distributed 
shall be divided among all consumers 
pro rata, according to the amount he 
or they may be entitled to, to the end 
that all shall suffer alike, and pref- 
erence be given to none, has been con- 
strued to import an absolute require- 
ment for nondiscriminatory service 
of water in times of shortage, and to 
apply either when contracts for wa- 
ter have been entered into or when 
they have been wrongfully declined 
by the irrigation company. Edinburg 
Irr. Co. v. Ledbetter, (Commn.App.) 
286 S.W. 185 [mod (Civ.App.) 247 S. 
W. 335]. (2) Under such statute a 
contract providing that a_ certain 
specified supply of water will be fur- 
nished to a consumer even though it 
necessitates a discrimination against 
other consumers is illegal. Raywood 
Rice Canal & Milling Co. v. Erp, 146 
S.W. 155, 105 Tex. 161 [rev (Civ.App.) 
130 S.W. 897]. 


11. Holman vy. Pleasant Grove City, 
30 P. 72, 8 Utah.78. 


[a] Dilustration.—Where users of 
water for irrigation who acquired 
their rights by appropriation have 


abandoned their rights depending on 
priority, and have acquiesced in the 
assumption by a municipality of the 
authority of distribution, and the mu- 
nicipality has over a long period made 
a pro rata distribution in case of 
deficieney of supply, it cannot arbi- 
trarily divide the appropriators into 
two classes according as their use be- 
gan before or after an arbitrary date. 
and restrict only those of the second 
elass, but in case of shortage of sup- 
ply it should make a pro rata reduc- 
tion in proportion to the amount re- 
quired by each. Holman y. Pleasant 
Grove City, 30 P. 72, 8 Utah 78. 


Duty of distributor not to dis- 
criminate between consumers see 
supra § 1065 


12. ive. v. Utah Irrigating Ditch 
Co., 64 PB. 494, 7 Ariz. 331. 


13. In re Waters of Willow Creek, 
236 P. 487, 763, 237 P. 682, 239 P. 128, 
119 Or. 155. 


14. See supra § 1064 text and note 
22). 


15. In re Waters of Willow Creek, 
supra. 
[a] Reasor, for rule.—An irriga- 


tion company, or itS successors in in- 


[§§ 1075-1076 


of a distributor are not entitled to prorate with pur- 
chasers of water from the distributor.*? 
contracting with an irrigation company or district 
after the enactment of a statute providing for the 
prorating of water in case of shortage of supply can 
have no greater right than permitted under the stat- 
ute, and must prorate with subsequent: contracting 


Consumers 


[§ 1076] 3. Sale of Water. for Irrigation'’—a. 
Contracts with Consumers—(1) In General. 
in so far as limited by statute'® or considerations of 
public policy,'® the right to water for purposes of 
irrigation may be made the subject of contract,?° 
and such contracts are governed by the ordinary rules 
applicable to contracts in general. 
may contract to deliver water to the limit of the 


Except 


A distributor 


terest, as proprietors, cannot lawfully 
apply the water theretofore sold to 
the water users at the expense of such 
users. In re Waters of Willow Creek, 
236 BP. 487, 763, 237 P. 682, 239 P. 123, 
ITS FORMS oO: 


16. Butte County Water Users’ 
Ass’n v. Railroad Commission of Cal- 
ifornia, 196 P. 265, 185 Cal. 218. 


17. Cross references: 


Contracts for maintenance of irriga- 
tion system see supra §§ 1040-1045. 


Power of irrigation district to con- 
tract: 


In general see supra § 903. 


For purchase of water see supra §§ 
903-906. 


Power of irrigation or ditch company 
to contract: 


In general see supra §§ 1012-1019. 
Bore eee as of water see supra § 


18. See statutory provisions; and 


case infra this note. 


[a] Provision of contract giving 
consumer right to take water, on pay- 
ment or tender therefor, if an irriga- 
tion company shall willfully fail or 
refuse to deliver the water contracted 
for, is void and inoperative as con- 
trary to a statute placing the distri- 
bution of water for irrigation purpos- 
es under public control, which stat- 
ute was enacted under the police pow- 
er of the state. White v. Farmers’ 
High Line Canal & Reservoir Co., 43 
P. 1028, 22 Colo. 191, 31 L.R.A. 828 [aff 
oi Pre3455) 5) Colo. App. dale 


19. Irrigation as public use in gen- 
eral see supra § 855. 


20. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584; 
Stanislaus Water Co. v. Bachman, 93 
P. 858, 152 Cal. 716, 15 L.R.A.N-S. 359; 
Chapman v. American Rio Grande 
Land & Irrigation Co., (Tex.Civ.App.) 
271 S.W. -392. See Clague v.* Tri- 
State Land Co., 121 N.W. 570, 84 Neb. 
499, 133 Am.S8.R. 637 (recognizing 
rule). 

21. See cases infra this note. 


[a] Offer and acceptance.—Where 
an irrigation company informed a 
prospective consumer that he could 
plant his crop and that, when the 
company was ready to make water 
contracts, it would give him 4a con- 
tract for the necessary water, and, 
on a contract similar to those ten- 
dered other users being tendered him, 
the consumer refused to sign or ac- 
cept it, but nevertheless the company 
furnished him some water, but not a 
sufficient amount, the consumer can- 
not recover for ‘preach of a verbal 
contract to deliver water, since the 
company only made a promise that it 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1076] 


supply of the system under its control,?? 
not be compelled to furnish water to persons hav- 
ing no contract therefor when all available water, 
or the means of distributing the water, is necessary 
to meet the demands of those who have previously 
contracted for it,** although the distributor may 
have furnished water to noncontracting consumers 
as an accommodation when its contracting consumers 


did not require its entire supply.** 


and consumer may contract with reference to the 
volume, quantity, or measure of the water to be sup- 
plied,?® the nature of the supply,?® the manner or 
place of delivery,?* the times or seasons when it 
shall be furnished,?® the necessity of a previous de- 
mand or notice that it is wanted,’® the lands on 
which it shall be used for irrigation,*°® and the price 


would enter into a contract, which 
contract the consumer refused. Col- 
orado Canal Co. v. Mayes, 85 S.W. 


448, 38 Tex.Civ.App. 271. 


{b] Promise not to discriminate.— 
The promise of a public service irri- 
gation company not to discriminate 
among its consumers, which is a 
promise to do a thing required by 
law, is not a valuable consideration 
for a contract to furnish water, and 
since such promise could add nothing 
to the company’s duty or obligation to 
furnish water, the consumer so con- 
tracting cannot be said to have been 
influenced by ,.sSuch promise in enter- 
ing into the _ contract. Berry v. 
American Rio Grande Land & Irriga- 
tion Co., (Tex.Civ.App.) 236 S.W. 550. 


{c] Payment as affirmance of con- 
tract.—Where a contracting consum- 
er has the election of affirming or re- 
pudiating the contract because of a 
failure of the distributor to comply 
with its terms, payment by the con- 
sumer under the terms of the con- 
tract amounts to an affirmance of the 
contract and a waiver of the consum- 
er’s objections’ thereto. Berry v. 
American Rio Grande Land & Irriga- 
tion Co., (Tex.Civ.App.) 236 S.W. 550. 


[d] Enforcement of contract by 
assignee.—Where a right to a speci- 
fied amount of water is conveyed by 
deed, accompanied by a contract for 
an additional amount, should the 
right conveyed prove insufficient, an 
assignee of the water right deed and 
contract may enforce the contract 
for the additional amount. Tedford v. 
Wenatchee Reclamation Dist., 221 P. 
328, 127 Wash. 495. 


[e] Power of construction com- 
pany ,to contract under Carey Act 
statutes.—(1) Under an act of a state 
legislature accepting the Carey Act 
and authorizing the state to make all 
necessary contracts for the reclama- 
tion and settlement of land, a com- 
pany constructing an irrigation proj- 
ect under that act has been held to 
be authorized to make a contract by 
which it assumed responsibility to 
the settler to furnish a specific quan- 
tity of water. Twin Falls Oakley 
Land & Water Co. v. Martens, 271 F. 
428 [cert den 42 S.Ct. 49, 257 U.S. 637, 
66 L.Ed. 410]. (2) Where, under a 
Carey Act irrigation project, the irri- 
gation system is under the complete 
control of the irrigation construction 
company until it is turned over to the 
operating company, the construction 
company has the power to contract 
to furnish water to consumers, and is 
liable for a breach of such contract 
before the system is turned over to 
the operating company. Hanes v. 
Idaho Irr. Co., 122 P. 859, 21 Idaho 
512. 


Contracts generally see Contracts 
US} WCHUA moja silze 
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and it can- 


The distributor 


water.?® 


22. Souther v. San Diego Flume 
Co. 221" Wie 347,057 (CSCcA 561" [mod 
112 F. 228]. 


23. Gerber v. Nampa & Meridian 
irr) Dist,,.100. 2.80, 16 -idaho, 1, 22; 
Chapman v. American Rio Grande 
Land & Irrigation Co., (Tex.Civ.App.) 
271 S.W. 392; Louisiana Rio Grande 
Canal Co. v. Frazier, (Tex.Civ.App.) 
196 S.W. 210. 


[a] Rule applied.—Benefits of an 
irrigation system were classified un- 
der two heads; one of “old water,” 
and the other of ‘new water.’ The 
term “old water’ referred to existing 
water rights at the time of the pur- 
chase of the canal, and ‘new water” 
referred to rights yet to be acquired 
by the enlargement of the canal. No 
benefits under the head of ‘fold water” 
were apportioned to a consumer’s 
land, and the canal had not been en- 
larged so as to acquire any ‘‘new wa- 
ter.” Until such enlargement occur- 
red, or it was made to appear that 
the canal company had sufficient wa- 
ter to supply the consumer’s demand 
without interfering with prior users, 
he could not acquire a perpetual wa- 
ter right by the temporary use of wa- 
ter from the canal when prior users 
were not demanding their full rights. 
Gerber v. Nampa & Meridian Irr. 
Dist.) 100, 2 805. 16n Idahos 1,22. 


Duty of distributor to furnish wa- 
ter in general see supra § 1054. 


24. Gerber v. Nampa & Meridian 
Inr, Dist.) 100 Ps 805 16, idaho 1s F22: 


25. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584; 
San Diego Flume Co. v. Chase, 25 P. 
756, 26 PB. 825, 87 Cal. 561; City -and 
County of Denver v. Brown, 138 P. 
44, 56 Colo. 216; Wright v. Platte Val- 
ley: FirrlCo..5 615 P6085) 27 «Color 3:22: 


Amount of water to which consum- 
er entitled in general see supra §§ 
1058, 1059. 


Validity of contract for specified 
amount of water regardless of bene- 
ficial use see infra § 1077. 


26. Chrisman v. Southern Cali- 
fornia Edison Co., 256 P. 618, 83 Cal. 
App. 249. 


27. Sefton ‘v. Prentice, 37 P. 641, 
103 Cal. 670; Rockwell v. Highland 
Ditch ‘Co:, 29 PP. 285, 1 Colo. App, 396; 
Brighton, etc., Irr. Co. v. Little, 46 P. 
268, 14 Utah 42; Lanham v. Wenat- 
chee Canal Co., 938 P. 522, 48 Wash. 
37. 

Change of manner or place of de- 
apes of water see supra §§ 1066- 
1068. 


28. Richter v. Union Land, 
Coy62. Paso 4129 1Call_ 367. 


29. Hewitt v. San Jacinto, etc., Irr. 
Dist., 56 PB. 893, 124 Cal. 186; Math- 
ieu v. North American Land, etc., Co., 
44 So. 721, 119 La. 896, 121 Am.S.R. 


ete., 


or rate to be paid for its use.*? 
not require a consumer, in order to obtain a supply 
of water, to enter into a contract which is unreason- 
able®? or which binds him to do things not requir- 
ed by law;** nor may it impose on a consumer any 
conditions not authorized by law.*# 
a distributor to contract to supply consumers with 
water is subject to statutory restrictions designed to 
secure equal distribution in time of drought,*° and to 
subordinate rights of owners of lands not adjoining 
or contiguous to rights of owners of adjoining or 
contiguous lands to receive an adequate supply of 
The rights of a contracting consumer to 
a supply of water are fixed by the terms of his con- 
tract,°* and the court cannot grant such a consumer 
relief although his contract stipulates for a supply 
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A distributor can- 


The right of 


548. 

Conditions precedent to right to 
supply of water in general see supra 
§ 1057. 

30. Hewitt v. San Jacinto, etc., Irr. 
Dist., 56 P. 898, 124 Cal. 186; Wright 
v. Platte Valley Irr. Co., 61 P. 603, 27 
Colo. 322. 


Change of supply to land other than 


are originally supplied see supra § 


31. See infra §§ 1081-1093. 
32. Raywood Rice Canal & Milling 
Cornve Erp, (146 “Saw. 155, 105. mex 


161 [rev (Civ.App.) 130 S.W. 897]; 
American Rio Grande Land & Irriga- 
tion Co. v. Mercedes Plantation Co., 
(Tex.Commn.App.) 208 S.W. 904 [mod 
(Civ.App.) 155 S.W. 286]; Granger v. 
Kishi, (Tex.Civ.App.) 139 S.W. 1002; 
Colorado Canal Co. v. McFarland & 
Southwell, 109 S.W. 4385, 50 Tex.Civ. 
App. 92. 

33. Green v. Byers, 101 P. 79, 16 
Idaho 178. 


34. Gould v. Maricopa Canal Co., 


76._P. 598, 8 Ariz. 429; Crow v. San 
Joaquin, ete., Canal, etc., Co., 62 P. 
562, Vi30 wCalersoge 

[a] Illustrations.—(1) An irriga- 


tion company cannot provide that a 
customer’s use of water for one sea- 
son shall not give him any right to 
its continued use in the future. 
Gould v. Maricopa Canal Co., 76 P. 
598, 8 Ariz. 429. (2) A company can- 
not impose a condition that a cus- 
tomer’s rights shall be forfeited un- 
less all previous bills are paid. Crow 
v. San Joaquin, etc., Canal, etc., Co., 
62 P. 562, 1058, 130 Cal. 309. 


35. Edinburg Irr. Co. v. Ledbetter, 
(Tex.Commn.App.) 286 S.W. 185 [mod 
(Civ.App.) 247 S.W. 335]. 

Prorating of supply in general see 
supra § 1075. 

36. Edinburg Irr. Co. v. Ledbetter, 
(Tex.Commn.App.) 286 S.W. 185 [mod 
(Civ.App.) 247 S.W. 335]. 


37. U.S.—Caldwell v. Twin Falls 
Salmon River Land & Water Co., 225 
F. 584; Souther v. San Diego Flume 
Co., 112 F. 228 [mod on other grounds 
D2 ESS 4 767514 CCcAGr bGilalt 


Cal.—Madera Canal & Irrigation 


Co. v. K. Arakelian, Inc., 284 P. 971, 
103 Cal.App. 592. 
Colo.—North Poudre Irr. Co. v. 


Liggett, 164 P. 1158, 63 Colo. 180. 


Idaho.—State v. Twin Falls Canal 
Co., 121 P. 1039, 21 Idaho 410, L: R.A. 
1916F 236 [error dism 35 S.Ct. 205, 
235 U.S. 690, 59 L.Ed. 427]; Jackson 
v. Indian Creek Reservoir, etc., Co., 
101 P. 814, 16 Idaho 430. 


Or.—In re Waters of Walla Walla 
River, 16 P.(2d) 939; Central Oregon 
oon Co. v. Whited, 146 P. 815, 76 Or. 

55. 
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which proves inadequate.*® The rights of consum- 
ers to receive water under a contract cannot be af- 
fected by an agreement between other users to which 
they were not parties.*® Consumers of water under 
contract with a distributor cannot complain of any 
use of the irrigation canal or system granted by its 
owner or acquired by operation of law, not interfer- 
ing with their rights.*° A contract consumer from 
a public service irrigation company who has elect- 
ed to avail himself of the status of a noncontract 
consumer may not return to his former status if the 
distributor protests.41 The right to contract for 
a supply of water for irrigation is not confined to the 
owner of the land, but tenants may also contract 
therefor.*? 


Implied contract based on continued use. Where 
a consumer has obtained for several years a specified 
quantity of water from an irrigation company for 
irrigation for a reasonable compensation, there has 
been held to be an implied contract that the company 
will continue to deliver the water.** 


Limitation of contracts to capacity of system. The 
sale of rights to a supply of water for irrigation 
should be restricted to that amount of land which 
the system of the distributor can reasonably sup- 
ply,** and where the applications for water exceed 
the capacity of the distributor’s canal to furnish it, 
it is the duty of the distributor to limit the contracts 
to its capacity and to those users possessing the old- 


[a] Rule applied.——Where a con- 
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owners of the land to be supplied, 


[§§ 1076-1077 


er rights of appropriation.4® Where, due to a mis- 
take in estimating the available supply, contracts 
have been made to supply water in excess of such 
available supply, persons already receiving water 
under contract will not be deprived in order to sup- 
ply later comers contracting with knowledge of the 
insufficiency of supply.4® Where water rights in 
excess of the capacity of the system or canal are 
sold, the grants as to the excess may be canceled ;** 
but when all the contracting consumers are not 
before the court, it ean neither decree that all con- 
tracts executed after the full capacity of the system 
had been sold be canceled, nor can it scale down all 
the contracts proportionately both in the amount 
of the water right and the consideration to be paid 
therefor.48 Where an irrigation company has sold 
water rights in excess of the capacity of an irriga- 
tion ditch, and the irrigation system is later trans- 
ferred to another company, the transferee company 
is not responsible for the obligations of the trans- 
feror which has sold such excess rights, where such 
obligations have not been assumed by the transferee, 
and the transferee is not estopped to deny the au- 
thority of the transferor to make such sales.*® 


[§ 1077} (2) Validity and Legality.°° The rules 
governing the validity and legality of contraets in 
general are applicable to contracts for the sale of 
water for irrigation purposes.®! Contracts provid- 
ing for the furnishing of a specified quantity of water 


73 PB. 249, 31 Colo. 224. 


sumer has contracted with an irri- 
gation company for a supply of wa- 
ter from certain specified sources, 
and when, on the company being suc- 
ceeded by a mutual company which 
acquired independent water from oth- 
er sources and constructed addition- 
al reservoirs for the exclusive use of 
stockholders of the new company, the 
consumer stood upon his contract and 
refused to become a stockholder in 
such company, his rights are govern- 
ed by his contract, and he is limited 
to the sources of supply therein con- 
templated, and cannot claim water 
from the additional sources of supply 
secured by the mutual company for 
its stockholders. North Poudre Irr. 
Go. v. Liggett, 164 PB. 1158, 63 Colo. 
180. 

38. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584; 
Madera Canal & Irr. Co. v. K. Arak- 
elian, Inc., 284 P. 971, 103 Cal.App. 
Boas 

39. Gordon v. Covina Irr. Co., 127 
P. 646, 164 Cal. 88. 


40. Hackett v. Larimer & Weld 
Reservoir Co., 109 P. 965, 48 Colo. 178. 


41. Sutter Butte Canal Co. v. Rail- 
road Commission of California, 259 
P9387, 202°Cal. 179 laff 49 S.Ct. 326, 
279 Unset Laos) wie. lads. 63'7,)]/, 


42. Texas Bank & Trust Co. of 
Beaumont v. Smith, 192 S.W. 533, 108 
Tex. 265, 2 A.L.R. 771; Texas Bank & 
Trust Co. of Beaumont v. Smith, 
(Tex.Civ.App.) 195 S.W. 617; Dunbar 
vy. Texas Irr. Co., (Tex.Civ.App.) 195 
S.Ww. 614. 


[a] Contract for lease of water 
rights by tenant of land.—Where the 
kinds of water rights which distribu- 
tors may grant to consumers are di- 
vided by statute into two classes, 
permanent water rights and those of 
limited duration, although contracts 
for the sale of permanent water 
rights can be made only with the 


water rights of limited duration may 
be leased or rented to tenants of the 
land, as well as to the owner. ‘Texas 
Bank & Trust Co. of Beaumont v. 
Smith, 192 S.W. 533, 108 Tex. 265, 2 
ALL Real. 

43. Prosole v. Steamboat Canal 
ee 140 P. 720, 144 P. 744, 37 Nev. 


Right of consumer to continued use 
of water for irrigation in general see 
supra § 1054. 

44. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584; 
State v. Twin Falls-Salmon River 


|; Land & Water Co., 166 P. 220, 30 Ida- 


ho 41. 

[a] Rule applied.—Where a state 
contract with a construction company 
engaged in a reclamation project un- 
der the Carey Act provided that the 
company agreed to sell shares of wa- 
ter rights ‘‘to the extent of the wa- 
ter rights to which it is entitled 
. . » but in no case shall water 
rights or shares be dedicated to any 
lands beyond the carrying ca- 
pacity of the canal or in excess of the 
appropriation thereof,’’ such language 
ought not to be construed to mean 
that the company might sell water 
rights for far more land than its wa- 
ter supply could reclaim. State v. 
Twin Falls-Salmon River Land & Wa- 
ter Co., 166 P. 220, 30 Idaho 41. 

Right to supply of water for irri- 
gation as limited by capacity of sys- 
tem. see supra § 1054. 

45. Gould v. Maricopa Canal Co., 
76 P. 598, 8 Ariz. 429. 

46. State v. Twin Falls-Salmon 
River Land & Water Co., 166 P. 220, 
30 Idaho 41. 

47. Blakely v. Ft. Lyon Canal Co., 
73 P. 249, 31 Colo. 224. 

48. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584. 


49. Blakely v. Ft. Lyon Canal Co., 


50. Validity of contract provision 
to refuse supply where consumer fails 
oo eer rents or charges see infra § 


51. See cases infra this note. 


[a] Public policy—A _ contract 
with a reservoir company construct- 
ing a storage reservoir for the sale 
of water rights therein on a status of 
equality based on its capacity to 
store, with a clause enjoining diligent 
effort to conserve all the available 
flow, and absolving the company from 
liability if less than the maximum 
capacity is obtained, encourages the 
construction of reservoirs, and is not 
against, but is in conformity with, 
public policy. Antero & Lost Park 
Reservoir Co. v. Lowe, 194 P. 945, 69 
Colo. 409. 


[b] Police power.—Where a con- 
tract provides that a consumer may 
take water himself to which he is en- 
titled under the contract, if the dis- 
tributor fails or refuses to deliver it, 
and when there is a controversy as to 
the amount of water available for 
such consumer’s use, such provision 
of the contract is void and inopera- 
tive as being contrary to a statute 
placing the distribution of water for 
irrigation purposes under public con- 
trol, enacted under the police power 
of the state, even though the con- 
tract antedates the enactment of the 
statute. White v. Farmers’ Highline 
Canal & Reservoir Co., 43 P. 1028, 22 
Colo. 191, 31 L.R.A. 828 [aff 31 P. 345, 
5 Colo.App. 1]. 


[ec] Certainty.—(1) A contract 
providing that the user agrees to pay 
for all water delivered to him at the 
rate of twenty-five cents per inch of 
thirteen thousand gallons of water 
each twenty-four hours, all payments 
for the distributing of water to be 
made within thirty days from and 
after the delivery thereof, in gold 
coin of the United States, is not void 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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regardless of its beneficial use have been declared to 
Where the directors of an irrigation 
district are authorized by statute to fix rates for toll 
charges for water, a provision of a contract with a 
consumer waiving the right of the district to exact 
A distributor cannot exempt himself 
by contract from all liability for damages for a 
breach of his contract to furnish water,>* except for 
a failure to furnish water during a reasonable period 
of construction or repair of the irrigation system ;°° 
and a provision in a contract limiting the distribu- 


be invalid.®? 


tolls is void.® 


for want of certainty. Chrisman v. 
Southern California Edison Co., 256 
PP? 618, 83 Cal.App. 249. _(2)..A.con- 
tract providing that the distributor 
agrees to deliver water ‘at and for 
the rate and price of 25 cents per 
miner’s inch of such water so deliv- 
ered,” and containing a definition of 
a “miner’s inch,” namely, “a quantity 
of water equal to a constant flow of 
13,000 gallons per 24 hours,” is not 
void for uncertainty, Since it is ap- 
parent from the insertion of the defi- 
nition that what the parties meant 
by “miner’s inch” was a definite quan- 
tity of thirteen thousand gallons. 
Southern California Edison Co. v. 
Railroad Commission of California, 
zoOrd. 661, 194 Calie757. =(3)) Where, 
in a contract for water rights, the 
contract form had a blank left for 
the price to be paid for the water 
rights and the amount of the annual 
rents, such blank did not make the 
contract uncertain where the price 
was paid in full at the time of enter- 
ing into the contract, and the sum to 
be charged as annual rent was a mere 
incident to the agreement, the only 
limitation on the right of the irriga- 
tion company to change or fix this an- 
nual rent being that,it must be rea- 
sonable. Sample v. Fresno Flume, 
ete., Co., 61 P. 1085, 129 Cal. 222. (4) 
Where the contract: did not describe 
a lateral ditch through which the dis- 
tributor was to deliver water, except 
by the statement that the irrigation 
company was to deliver the water on 
the land of the consumer by means 
of such head gates, weirs, and devices 
as it should construct for that pur- 
pose, thus leaving the company at 
liberty to choose the location and size 
of the ditch, provided it was so lo- 
cated and was of sufficient size to 
comply with the terms of the agree- 
ment, such uncertainty does not ren- 
der the contract invalid, and it was 
made certain when the ditch was con- 
structed. Stanislaus Water Co. v. 
Bachman. 93 P. 858, 152 Cal. 716, 15 
L.R.A.N.S. 359. 


[d] Contract of irrigation district 
to supply municipality.—(1) Where, 
in view of applicable statutes, no in- 
tention is manifest on the part of 
the legislature to restrict the right of 
an irrigation district to appropriate 
water for land not included within 
the district, a contract whereby an 
irrigation district agrees to furnish 
water to a city outside the district, 
for purposes other than irrigation, is 
not illegal (Butler & Thompson Co. v. 
City of Ashland, 222 P. 346, 109 Or. 
683), (2) even though the contract 
places the city on an equality with 
users who are members of the dis- 
trict, by allowing it to share pro rata 
with such members in case of short- 
age of water (Butler & Thompson Co. 
vy. City of Ashland, supra). (3) Right 
to supply of consumers outside area 
of irrigation system or district see 
supra § 1063. 


{e] Private contract for water as 
affected by subsequent contract un- 
der Carey Act.—(1) Where an irri- 
gation construction company con- 
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veyed land together with a water 
right, the contract determining the 
water right being entered into before 
the company entered into a contract 
with the state for the reclamation of 
the land under the Carey Act, the 
Carey Act contract governs the rights 
of the user under the previous con- 
tract only to the extent provided in 
the first contract (Skinner v. Jordan 
Valley Irr. Dist., 300 P. 499, 3 P.(2d) 
534, 137 Or. 480); (2) and although the 
original contract differs from the 
usual contract of an entryman or set- 
tler under the Carey Act project, it is 
not thereby repugnant to the law 
(Skinner v. Jordan Valley Irr. Dist., 
supra), (3) and where the contract 
provides that the user shall be enti- 
tled to receive the same amount of 
water per acre for the irrigation of 
his lands as fixed by the state engi- 
neer and desert land board in the 
construction contract, he will be en- 
titled to that amount (Skinner v. Jor- 
dan Valley Irr. Dist., supra). 


[f] Collateral verbal contract for 
water which is based on no new con- 
Sideration and which requires no ad- 
ditional or different obligations on the 
part of the distributor of water other 
than those expressed in the main con- 
tract cannot be upheld as a valid col- 
lateral contract of the distributor. 
Hanover Canal Co. v. Wilson, 143 P. 
345, 22 Wyo. 427. 


{g] Contract without reservation 
as to impossibility cf performance.— 
It is not an ultra vires act for a cor- 
poration, organized for the purpose 
of irrigating certain lands which it 
holds, to contract to supply to a les- 
see thereof sufficient water which, 
with the natural rainfall, would pro- 
duce a specified crop on the land, 
without any reservation to cover im- 
possibility of performance due to an 


unprecedented drought. Northern 
Irr. Co. v. Watkins, (Tex.Civ.App.) 
183 S.W. 431. 


Illegality of contracts in general 
see Contracts §§ 339-480. 


52. North Fork Water Co. v. Med- 
Tand,, 13% 163. 


Cross references: 


Amount of water to which consumer 
entitled as dependent on beneficial 
use see supra § 1058. 


Contract as to volume, quantity, or 
measure of water to be supplied see 
supra § 1076. 

Right of consumer to water supply as 
dependent on beneficial use see su- 
pra § 1054. 

53. Danley v. Merced Irr. 
226 P. 847, 854, 66 Cal.App. 97. 

Power of irrigation district to con- 
tract in general see supra § 903. 

Regulation of rates for supply of 
water for irrigation in general see in- 
fra §§ 1082-1086. 

54. Distributor’s liability for fail- 
ure to furnish water in general see 
infra §§ 1100-1105. 

55. Liability for failure to furnish 
water during construction or repair 
of irrigation system see infra § 1101. 


Dist., 


| 
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tor’s liability for failure to furnish water is also in- 
valid, except in cases where the distributor is not 
undertaking the discharge of a public duty.°® Wheve 
such a provision is invalid, it will not render the 
entire contract void where the illegal clauses can 
be separated from the body of the agreement.*? 


[§ 1078] (8) Construction and Operation. 
tracts for the sale of water for irrigation are to be 
construed according to the rules applicable to the 
‘construction of contracts in general.°* 
of the rights and liabilities of the distributor and 


Con- 


The measure 


56. Limitation of liability for fail- 
ure to supply water in general see 
infra § 1101. 


57. Raywood Rice Canal & Milling 
Co. v.: Erp, 1468S. W. 155, 105 Tex Vor 
[rev (Civ.App.) 130 S.W. 897]. 


58. See cases infra this note. 


[a] Intention of parties.—(1) 
Contracts for the sale of water for 
irrigation are to be construed accord- 
ing to the intention of the parties, as 
expressed in the contract, where the 
contract is not ambiguous (Antero & 
Lost Park Reservoir Co. v. Lowe, 194 
P. 945, 69 Colo. 409; Skinner v. Jor- 
dan Valley Irr. Dist., 3 P.(2d) 534, 
300 P. 499, 187 Or. 480), (2) or as evi- 
denced by the acts of the parties 
(Peters v. Union Gap Irr. Dist., 167 
P. 1085, 98 Wash. 412). 


[b] Usage and practice.—Where a 
contract for water requires the con- 
sumer to notify the distributor when 
he desires the use of water, the rea- 
sonable inferenee is that a constant 
flow was not contemplated, but that 
the water to which the consumer is 
entitled should be accumulated, there 
being nothing in the contract to pre- 
vent its interpretation in the light of 
usage and the practice of the parties. 
Hewitt v. San Jacinto & P. V. Irr. 
Dist., 56 P. 893, 124 Cal. 186. 


[ec] Construction of instrument as 
unequivocal.—Where the purport of a 
contract for the sale of a water right 
is clear, it will not be assumed that 
the instrument was cunningly drawn 
to deceive the unwary. Caldwell v. 
Twin Falls Salmon River Land & 
Water Co., 225 F. 584. 


{d] Construction as entire or sev- 
erable.—(1) Where a consumer of ir- 
rigation water contracts to surrender 
to the distributor a specified part of 
his crop in return for the delivery to 
him of sufficient water to mature the 
entire crop, the contract is entire and 
indivisible, and the distributor is 
guilty of a breach of the entire con- 
tract by failing to furnish water for 
the entire season necessary to mature 
the crop (Louisiana State Rice Mill- 
ing Co. v. Gage, 7 La.App. 66), (2) 
or by failing to furnish water for a 
part of the land (Markham Irr. Co. 
v. Brown, (Tex.Commn.App.) 292 S. 
W. 863 [rev (Civ.App.) 286 S.W. 574, 
and mod on other grounds (Commn. 
App.) 296 S.W. 865]). 


[e] Parol evidence to aid contract. 
—Where defendant’s written contract 
to deliver sufficient water for the ir- 
rigation of plaintiff's land failed to 
specify a time for performance, evi- 
dence of an oral agreement that de- 
fendant should not deliver water be- 
fore a specified time was admissible 
to show when the contract was to be 
performed. Richter vy. Union Land, 
Ciuc, CO.s625 By So, 129) Calinoots 


{f] Written portion of contract as 
superior to printing.—Printed provi- 
sions of a contract by an irrigation 
corporation to furnish water to a cus- 
tomer, requiring the customer to con- 
struct a ditch at a particular place, 
will be subordinated to written pro- 
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consumer is to be found in the contract for water | and in the applicable statutes, if any, and not in 


visions, requiring the water to be de- 
livered at the highest possible level 
on the north line of the customer’s 
Jand, especially where the customer 
had surrendered a prior contract, re- 
quiring the corporation to deliver wa- 
ter at the place mentioned in the 
written provision, such construction 
being in consonance with statute. 
Bonslett v. Butte County Canal Co., 
122 P. 821, 18 Cal.App. 149. 


{[g] Two contracts covering same 
subject matter.—Where a_ written 
contract between an irrigation com- 
pany and a landowner for the pur- 
chase of a water right and a later 
*written contract for the purchase of 
shares of stock in the company each 
cover the same subject matter and 
each contract is complete in itself, 
there being no equivocation or uncer- 
tainty as to the terms of either, the 
second contract will be held to super- 
sede the first. Hanover Canal Co. v. 
Wilson, 143 P. 345, 22 Wyo. 427. 


{h] Provisions of contract as ap- 
plicable to superseding agreement.— 
Where a written contract provided 
for a waiver of damages in the event 
of the failure of the distributing 
company to complete certain ditches, 
and this contract was later supersed- 
ed by an oral agreement providing 
for a substituted method of irriga- 
tion, the provision for waiver of dam- 
ages in the original contract will not 
apply to a failure to furnish water 
under the new agreement, under 
which there were no such ditches to 
construct. Ashley v. Sutter Butte 
Canal Co., 203 P. 426, 55 Cal.App. 507. 


[i] Contract incident to transfer 
of stock.—Where stock in an irriga- 
tion company is transferred with a 
sale of land, with a provision that the 
purchaser shall be entitled to receive 
a certain sum of money from the 
vendor if the average delivery of wa- 
ter during the period of the contract 
should be less than a certain amount, 
the “average” delivery is construed 
to refer to the arithmetical mean for 
the whole period of the contract, and 
the sum would not be due if the de- 
livery was merely below the speci- 
fied amount in any given year. » Tal- 
bot y. Anderson, (Utah) 15 P.(2d) 
350. 

{i] Option contracts.—(1) A con- 
tract by which a ditch company 
agrees to furnish a consumer with a 
certain amount of water year after 
year so long as he shall pay the an- 
nual rental therefor has been con- 
strued to be a mere option terminable 
by the consumer whenever he fails 
or refuses to make the specified pay- 
ment, and not to be a binding con- 
tract. City and County of Denver v. 
Brown, 138 P. 44, 56 Colo. 216; South 
Boulder, etc., Ditch Co. v. Marfell, 25 
P. 504, 15 Colo. 302. (2) Where a dis- 
tributor gave a prospective user an 
option to receive water for irrigation 
purposes, agreeing to deliver the wa- 
ter, when demanded, at a _ certain 
price, on the demand being made as 
provided in the contract, the contract 
is no longer unilateral, and the user 
becomes liable under the contract to 
take and pay for all the water nec- 
essary for irrigation purposes, as de- 
manded. Chrisman v. Southern Cali- 
fornia Edison Co., 256 P. 618, 83 Cal. 
App. 

[k] Notice.—Where a contract 
gives a purchaser of water the right 
to vary the method of delivery by 
giving three days’ notice in writing, 
a failure to furnish the prescribed 
amount of water is not excused be- 
cause the written notice was not giv- 
en, since the notice did not apply to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the furnishing of water. Smith v. 
Willis, 163 P. 810, 84 Or. 270. 


[1] Construction as to source of 
supply.—Where a _ distributor con- 
tracts to deliver ‘‘all the water nec- 
essary and convenient for the irriga- 
tion of and being appurtenant to” 
certain lands, for a period of firty 
years, the source of supply is not lim- 
ited to the then existing flow of arte- 
sian water, but it is clearly the in- 
tention to provide irrigation from all 
appurtenant water, including the un- 
derground supply. Chrisman Vv. 
Southern California Edison Co., 256 
P. 618, 83 Cal.App. 249. 


[m] Construction as to amount of 
supply.—(1) A contract giving a con- 
sumer a perpetual right to buy water 
necessary for the irrigation of certain 
land cannot be construed to require 
the consumer to take any specific 
amount of water. Knowles v. Lower 
Clear Creek Ditch Co., 179 P. 811, 66 
Colo. 72. (2) A contract has been 
held not to be construable to provide 
for a constant supply of a specified 
amount of water when it provides 
that in case of failure of supply there 
shall be no liability. Great Western 
Sugar Co. v. White, 108 P. 156, 47 
Colo. 547. (3) Where a contract for 
water with an irrigation company is 
made subject to certain prior con- 
tracts, but the company represents 
itself as able to furnish the water as 
provided, such provision means that 
the supply may not be sufficient un- 
der unusual conditions, but it does 
not put the purchaser on notice of the 
extent of the company’s supply or its 
previous contracts. Russ Lumber & 
Mill Co. v. Muscupiabe Land & Water 
Con Oy oe IO S20 Cal aainGo Aun. 
S.R. 186. (4) Where an irrigation 
company contracts to furnish a con- 
sumer four cubic feet of water per 
second to be delivered from boxes to 
be constructed and maintained by the 
company, not to exceed eleven in 
number, provided the total capacity 
of the boxes does not exceed four 
cubic feet of water per second, the 
company having the right to open 
and close the boxes at will, the con- 
sumer is not entitled to use all the 
boxes placed if they have a total 
capacity of more than the specified 
volume, nor can he be limited to a 
fewer number than stipulated in the 
contract and placed by the company, 
but the consumer will not be permit- 
ted to use at any one time boxes of 
total capacity greater than the speci- 
fied volume. Animas Consol. Ditch 
Co. v. Smallwood, 125 P. 594, 22 Colo. 
App. 476. (5) Where a consumer has 
leased lands from a distributor, the 
lease providing that the lessee has 
the right to divert the necessary wa- 
ter for irrigation, in such manner as 
not to interfere with the necessary 
and proper flow for the irrigation of 
other lands held and controlled by 
the lessor, provided that the consum- 
er shall at all times have the right 
to two cubic feet of water per sec- 
ond, the lease is construed to allow 
the consumer the specified amount 
whether or not it interferes with the 
flow of water to irrigate the other 
Jands. Wyoming Cent. Irr. Co. v. 
Burroughs, 115 P. 434, 19 Wyo. 176. 
(6) Amount of water to which con- 
sumer entitled in general see supra 
§§ 1058, 1059. 


[n] Construction as to extent of 
land to be irrigated.— Where the con- 
tract provides for the irrigation of a 
certain number of acres within a 
named survey, and it is found that a 
part of the land within the specified 
number of acres is located within 


another survey, the consumer is ney- 
ertheless entitled to water for the ir- 
rigation of the entire number of acres 
specified. Old River Rice Irr. Co. v. 
Stubbs, (Tex.Civ.App.) 168 S.W. 28. 


[o] Provision for rotation.—(1) 
Where a contract provides that a cer- 
tain amount of water is allowed each 
acre of land, to be applied in turn and | 
by rotation as will best serve and 
protect the interests of all users, 
where each user cannot receive suf- 
ficient water for the irrigation of his 
land by a constant flow of his propor- 
tionate share, but can receive suffi- 
cient by rotation, the provision for 
rotation will be enforced, although 
there is no statutory provision for 
use by rotation (State v. Twin Falls 
Canal Co., 121 P. 1039, 21 Idaho 410, 
L.R.A.1916F 236 [error dism 35 S.Ct. 
205, 235 U.S. 690, 59 L.Ed. 427]), (2) 
and a consumer is not entitled to a 
constant, flow of his proportionate 
share (State y. Twin Falls Canal Co., 
supra). 


(p] Construction as to liability 
for supply and expense of distribu- 
tion.—_ Where the owner of certain 
lands and water rights constructed a 
canal to carry the waters from his 
land to lower lands, and entered into 
contracts with the owners of such 
lands by which he sold and conveyed 
to each a certain quantity of water, 
measured at the canal, and the con- 
tracts provided that “it is understood 
and agreed that water as: 
above stipulated has been actually 
delivered to the vendee, and that said 
delivery and this conveyance are ac- 
cepted by vendee in full satisfaction 
of all obligations of vendor to ven- 
dee,” and all of them also provided, 
in effect, that ‘“‘‘vwendee hereby cove- 
nants and agrees to bear his propor- 
tionate share of taxes and all expens- 
es of maintaining and operating said 
canal system, and all water sources 
and water rights and structures that 
may be connected therewith,’ such 
contracts must be construed to re- 
quire the vendor to furnish continu- 
ously the stipulated quantity of wa- 
ter, and the covenants ef the vendees 
to bear a proportionate share of the 
expenses related to the expenses of 
delivery only, and did not bind them 
to contribute to the expense of pro- 
ducing the water, or precuring addi- 
tional sources of supply, when by 
reason of drouth the original supply 
became inadequate to fill the con- 
tracts. Riverside Trust Co. v. East 
Riverside Water Co., 173 F. 241, 97 
Cr CoA 4 OE ¢ 


[q] Construction of contracts with 
state under reclamation project.—(1) 
A contract between an irrigation com- 
pany and the state for an irrigation 
system and subsequent contracts be- 
tween the company and settlers for 
water must, be read together, but since 
the settlers’ contracts are subsequent 
in time, they are controlling in so far 
as they clearly express the agreement 
of the parties, provided they contra- 
vene no statute of the state or nation. 
Caldwell v. Twin Falls Salmon River 
Land & Water Co., 225 F. 584. (2) A 
contract between an irrigation com- 
pany and a state for an irrigation sys- 
tem, for the sale of water rights 
therein, and for the transfer of own- 
ership in the company, authorizes 
the company to sell water to settlers. 
Caldwell v. Twin Falls Salmon River 
Land & Water Co., supra. (3) Where 
the company’s contract with the state 
provides that no application to enter 
land under the reclamation project 
will be approved by the state unless | 
the applicant shall have entered into | 


~ 


§§ 1078-1079] 


the rules of the irrigation company or district,°° 
and, where there is a conflict between the terms of 
the contract and the applicable statutes, the rights 
of the parties must be determined by a construction 
of the statutes, rather than of the contract, the con- 
tract being treated as if all the provisions of the 
appheable statutes were written into it.6° <A dis- 
tributor of water for irrigation in making a con- 
tract to furnish water to a consumer must be pre- 
sumed to have known all the physical facts affect- 
ing the agreement and to have contracted accord- 
ingly.°t When the contract gives the distributor 
the sole right to say when water shall be furnished, 
that does not give it the right to refuse to furnish 
any water at all.°? A stipulation in a contract that 
_ water for irrigation is to be delivered in such quan- 
tities and at such times as the condition of the crops 
and the weather may determine has been held to per- 
tain not to the measure of the consumer’s water right, 
but to the method of giving such right its greatest 
efficiency.°* A contract by an irrigation company 
conveying water rights is not executory simply be- 
cause it provides that the grantee shall receive the 
water during the irrigation season in each year there- 
after, but such contract passes a property right.%4 
A consumer’s long acquiescence in a practical con- 
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struction of a contract for a supply of water for 
irrigation will estop such consumer to claim an- 
other construction, when a change would result in 
loss to parties relying on the original construction.®? 


[§ 1079] (4) Performance or Breach. The fail- 
ure of a distributor of water for irrigation purposes 
to perform a contract to furnish water constitutes 
a breach of such contract,°® and not a wrong inde- 
pendent of it,°* and entitles the consumer to recover 
damages for the breach of contract.°% Where a 
consumer has a right to water only on payment of 
the contract rate therefor, his refusal to pay for 
water and his insistence on his right to take and 
use it without charge amounts to a breach and repu- 
diation of his contract,®® entitling the distributor 
to treat the contract as terminated,’® aud to sue 
for the legally established rate, or, where none has 
been established, for the reasonable value of the 
services rendered.‘ Where the covenants of the 
distributor to furnish water and of the consumer 
to pay for it are separate and independent, the breach 
by the consumer of his covenant does not excuse 
the distributor for a failure to furnish water,‘? nor 
does the failure to furnish water excuse nonpayment 
by the consumer.‘* A consumer’s use of water to 
irrigate land other than that stipulated in his con- 


a contract with the company for wa-| 
ter rights, it shows that the company 
was intended to sell water rights to 
settlers. Caldwell v. Twin Falls Salm- 
on River Land & Water Co., supra. 
(4) A contract, between a corporation 
and a state for an irrigation sys- 
tem, as to stock of another corpora- 
tion to own and operate the system, 
is not in conflict with contracts with 
settlers for a specified quantity of 
water. Caldwell v. Twin Falls Salm- 
on River Land & Water Co., supra. 
(5) Where a consumer’s contract with 
an irrigation company makes as a 
part of it the state’s contract with 
the company under an irrigation proj- 
ect, the company contracts with the 
consumer to the same effect that it 
does with the state. Hanes v. Idaho 
irr: Co:, 122: P..859).21 Idaho 512. (6) 
A provision in a contract between a 
construction company and a_ state 
that the company will sell a water 
right to persons filing on lands not 
described therein but susceptible of 
irrigation is a specific promise to sell 
water for state lands included in the 
irrigation project. State v. Twin 
Falls Canal Co., 121 P. 1039, 21 Idaho 
410, L.R.A.1916F 236 [error dism 35 
S.Ct. 205,.235 U.S. 690, 59 L.bd. 427], 


Construction and operation of con- 
tracts in general see Contracts §8§ 
481-592. ' 

59. Downey v. Twin Lakes Land, 
etc., Co., 92° P. 946, 41 Colo. 385. 

[a] Rule applied.—Where the con- 
tract for water provides that a water 
right may be relocated, provided the 
relocation be made on land lying near- 
ver the head gate of the main canal, 
and without detriment or expense to 
the distributor, and a regulation of 
the distributing company provides 
that a consumer may not have a head 
gate for less than a full water right, 
the measure of the rights, duties, and 
liabilities of the distributor and con- 
sumers is to be found in the statutes 
of the state and the contract, and not 
in the regulations of the distributor, 
and a consumer having but half a 
water right and being unable to re- 
ceive water through an existing head 
gate on relocation of his right within 
the terms of the contract is entitled, 
under the terms of a statute, to com- 


[67 C. J.—89] 


pel the distributing company to con- 
struct a necessary head gate at the 
expense of the consumer. Downey v. 
Twin Lakes Land, etc., Co., 92 P. 946, 
41 Colo. 385. 


60. Idaho Irr. Co. v. Gooding, 44 
S.Ct. 618, 265 U.S. 518, 68 L.Hd. 1157 
(aff in part and rev in part 285 F. 
453]; Willis v. Neches Canal Co., 
(Tex.Civ.App.) 7 S.W.(2d) 184 [aff 
(Commn.App.) 16 S.W.(2d) 266]. 


61. Animas Consol. Ditch Co. v. 
pe tveod: 125 BP. 594, 22 Colo.App. 


62. Richter v. Union Land, etc., 
Co., 62 P. 39, 129 Cal. 367; Lakeside 
Irr. Co. v. Buffington, (Tex.Civ.App.) 
168 S.W. 21. 

[a] Rule applied.—Where defend- 
ant contracted to deliver water to 
plaintiff ‘at all proper and seasonable 
times for the irrigation” of certain 
land, failing to deliver water at all 
constituted a breach of the contract, 
although the land had not been im- 
proved so as to be ready for irriga- 
tion, Since the language used clearly 
referred only to the seasons of the 
year. Richter v. Union Land, etc., 
Co., 62 P. 39, 129 Cal. 367. 


63. Caldwell v. Twin Falls Salmon 
River Land & Water Co., 225 F. 584. 

64. Dickson vy. Dick, 151 P. 441, 
59 Colo. 583. 


Conveyance of waiter rights in gen- 
eral see infra § 1080. 


Right to water for irrigation as 
PrOE erty right in general see supra § 

OO. 

65. North Fork Water Co. v. Med- 
land, 187 F. 163; Southern California 
Edison Co. v. Railroad Commission of 
California, 230 (Py 661, 194 Caljaiorr. 


fa] Illustration.—Thirteen years’ 
acquiescence in practical construction 
given a contract to supply water for 
irrigation estops a consuming com- 
pany to claim a larger quantity than 
has been furnished, especially where 
large and flourishing communities 
have been built up at great expense 
under such construction. North Fork 
Water Co. v. Medland, 187 F. 163. 


66. Hanes v. Idaho Irr. Co., 122 P. 
859, 21 Idaho 512; Louisiana State 


Rice Milling Co. v. Baker, 5 La.App. 
751; Ball v. Rio Grande Canal Co., 
(Tex.Civ.App.) 256 S.W. 678. See 
Markham Irr. Co. v. Brown, (Tex.Civ. 
App.) 286 S.W. 574 [rev on other 
grounds (Commn.App.) 292 S.W. 863, 
and mod on other grounds (Commn. 


App.) 296 S.W. 865] (recognizing 
rule). 
[a]. Sale of irrigation system as 


breach.—Where an irrigation compa- 
hy which is bound by contract to 
furnish water for a period of years 
sells its system to an irrigation dis- 
trict which is prohibited by statute 
to assume the obligations of the 
transferor, such sale constitutes a 
breach of the company’s contract to 
furnish water. Ball v. Rio Grande 


fone Co;,->(Pex:-Civ- Apps)! 2256 Swe 
678. 
[b] Failure to perform not justi- 


fying forfeiture of system.—lIt has 
been held that a partial failure of a 
distributor to deliver the water con- 
tracted for, where there was not 
enough water to supply the needs 
of all consumers, due to the failure 
of the distributor to complete its 
works, will not cause a forfeiture of 
the rights of the distributor in the 
irrigation system to the consumers. 
In re Rights to Use of Water of 
White“ River and Its Tributaries, 
CORD) 516 VEsC20))i aL 09s 


67. Hanes v. Idaho Irr. Co., 122 P. 
859, 21 Idaho 512. 


68. See infra §§ 1100, 1117. 


69. Lassen Irr. Co. v. Long, 106 
P. 409, 157 Cal. 94; Leavitt v. Lassen 
irr Cor, 106¢ Ple40 4757 Cale s25 29 alee 
R.A.N.S. 2138. 


70. Lassen Irr. Co. v. Long, 106 P. 
40:9, 157%) Cal. 94: 


71. See infra § 1092. 


72. Fresno Canal & Irr. Co. v. Per- 
rin, 149 BP, 805, 170 Cal: 411. 


73. Fresno Canal & Irr. Co. v. Per- 
rin, supra; Consolidated Irr. Dist. v. 
Crawshaw, (Cal.App.) 20 P.(2d) 119 
[foll (App.) 20 P.(2d) 122]. 


{a] In action by distributor to re- 
cover payments, where the covenants 
to furnish water and to make annual 
payments of certain sums therefor 
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tract for water or deed of a water right constitutes 
Where, by the terms of the 
contract, the distributor has the right to make reeula- 
tions as, to the consumer’s place of taking water and 
as to the time and manner of its use, the failure of the 
distributor to furnish water on a reasonable de- 
mand therefor constitutes a breach of the contract 
in the absence of a showing that rules had been 
Where the duty 
is Imposed by statute on a distributor to notify a 
consumer when water is ready for delivery, and the 
distributor gives such notice but fails to deliver wa- 
ter, such failure amounts to a breach of the contract 
A contract binding a distributor 
to furnish water for the irrigation of land binds it to 
furnish the water whether the other party is cul- 


a breach of contract.7* 


promulgated by the distributor.*® 


to furnish water.7® 


are to be performed at different times 
and are independent covenants, the 
most that a distributor who has failed 
to furnish water can claim on account 
of the failure of the consumer to 
make the payments is the right to re- 
cover the same and to have the 
amount thereof set off pro tanto 
against such damage as the consumer 
shows from the failure of the distrib- 
utor to deliver water. Fresno Canal 
é& irr) Co; iv. Perrin, 149'-2: 805,170 
Cal. 411; Consolidated Irr. Dist. v. 
Crawshaw, (Cai.App.) 20 P.(2d) 119 
[foll (App.) 20 P.(2d) 122]. 

74. Wintie v. Utah-Idaho Sugar 
Co., 273 P. 312, 73 Utah 215. 


75. Hotchkin v. Wenatchee 
Heights Orchard Co., 134 P. 1055, 75 
Wash. 361. 


Regulation of supply and use in 
general see supra §§ 1073-1075. 


76. Hanes v. Idaho Irr. Co., 
P. 859, 21 Idaho 512. 


[a] Effect of notice-—Where the 
duty is imposed by statute on a dis- 
tributor to notify a consumer when 
water is ready for delivery, the giv~ 
ing of such notice has the effect of 
fixing the time for the consumer’s 
cultivation and reclamation of his 
land under the Carey Act, and it also 
has the effect of notifying the con- 
sumer that interest on all deferred 
payments on his water contract will 
begin at the time provided in the 
contract. Hanes v. Idaho Irr. Co., 122 
P. 859, 21 Idaho 512. 


77. ‘Texas Irr. Co. v. Moore, Bryan 
& Perry, (Tex.Civ.App.) 153 S.W. 166. 


78; Idaho Irr. Co. v. Dill, 139 P. 
714, 25 Idaho 711. 


79. See cases infra this note. 


[a] Refusal of consumer to re- 
ceive water.—The refusal of a con- 
sumer to receive water when the dis- 
tributor offers to deliver it as pro- 
vided in a contract for a supply is a 
sufficient justification for the distrib- 
utor’s failure to deliver water that 
season. Madera Canal & Irr. Co. v. 
K. Arakelian, Inc., 284 P. 971, 103 Cal. 
App. 592. 


[b] Shortage caused by droughi. 
—(1) The fact that a distributor is 
unable to furnish the water to a con- 
sumer which it has contracted to fur- 
nish him, because of a shortage of 
supply caused by an unprecedented 
drought, is not a sufficient excuse for 
nonperformance of the _ contract. 
Northern Irrigation Co. v. Watkins, 
(Tex.Civ.App.) 183 S.W. 431; North- 
ern Irrigation Co. v. Dodd, (Tex.Civ. 
App.) 162 S.W. 946. (2) The fact that 
a consumer does not receive the full 
amount of water to which he is enti- 
tled under the terms of his contract, 
where the distributor prorates the 
supply in a time of shortage caused 


122 


WATERS 


such lands.78 


irrigation.*® 


by drought, as itis entitled to do un- 
der the contract, does not give the 
consumer the right to rescind the 
contract. Souther v. San Diego Flume 
Co., 112 F. 228 [mod on other grounds 
LOTR E84 7 ona CuO. AC5 Gai). 

{c] Failure of power company to 
furnish electricity.—Where the con- 
tract for water provides that the dis- 
tributor shall not be liable for fail- 
ure to furnish water due to some act 
of God or something over which it 
may have no control, a failure of a 
power company to furnish electric 
current for the operation of the dis- 
tributor’s pumps, so that water could 
not be pumped into the consumer’s 
ditches, is not something over which 
the distributor has no control under 
the terms of the contract, and is not 
a sufficient excuse for nonperform- 
ance of the contract. Woodard_v. 
Emerson Bros. & Rogers, (Tex.Civ. 
App.) 237 S.W. 653. 


[d] Where water of bayou be- 
comes salty due to dry weather so 
that it is unfit for the irrigation pur- 
poses for which it was intended to be 
used, the distributor of such water is 
not liable to a consumer contracting 
for a supply, where it is provided in 
the contract that the distributor shall 
not be liable for a failure to furnish 
water due to accident to canal line 
or pumping plant or from any cause 
over which it has no control, and 
Since the cause of the distributor’s 
inability to perform is such a fortui- 
tous or irresistible force as is con- 
templated by Civ. Code art 1993 par 
4, Louisiana State Rice Milling Co. 
v. Gage, 7 La.App. 66. 


[e] Injunction preventing distrib- 
utor from diverting water from its 
only sourees of supply is not a legal 
excuse for nonperformance of a con- 
tract to furnish water to a consum- 
er, Since it is not a prevention by op- 
eration of law, or by an irresistible, 
superhuman force. Sample v. Fresno 
Buin e, eter ConnGlePis lOshi2orCal: 


{f] Mistake of state engineer in 
approving as feasible an irrigation 
project when the available water sup- 
ply was insufficient for the purpose 
will not relieve an irrigation compa- 
ny from its contract to furnish con- 
sumers with a stated quantity of wa- 
ter. Twin Falls Oakley Land & Wa- 
ter Co. v. Martens, 271 F. 428 [cert 
ee 42 S.Ct. 49, 257 U.S. 637, 66 L.Ed. 

Excuses for mnonperformance of 
cueerned in general see Contracts §§ 

—739. 


80. Duty of transferee of irriga- 
tion system to furnish water to con- 
sumers in general see supra § 1072. 

81. Colo.—Grand Valley Irr. Co. v. 
Lesher, 65 P. 44, 28 Colo. 273. 


Excuse for nonperformance. 
excuses for nonperformance of contracts in general 
are applicable to contracts for the sale of water for 
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tivating the land himself or by tenants.*7 The Unit- 
ed States has no interest in the performance of con- 
tracts for water rights on federal lands, to, which 
contracts it is not a party, the contracts being made 
between an irrigation company and settlers upon 


The rules governing 


[§ 1080] b. Conveyance of Water Rights.°° A 
distributor of water for irrigation purposes may sell 
and convey to a consumer a water right, entitling him 
to receive a certain quantity of water from its sys- 
tem,®! and a purchaser’? or mortgagee®® of the ir- 


Idaho.—Leland v. T'win Falls Canal 
Co., 3 P.(2d) 1105, 51 Idaho 204 [foll 
Milner v. Leland, 4 P.(2d) 665, 51 
Idaho 214]; Bennett v. Twin Falls 
North Side Land & Water Co., 150 P. 
336, 27 Idaho 643. 


Neb.—Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 


Or.—Harvey v. Campbell, 214 P. 
107] 107 Or. 373 [rev on reh 209 P. 


Wash.—Tedford v. Wenatchee Rec- 
en Dist., 249 P. 490, 140 Wash. 


Wyo.—Johnson y. Little Horse 
Creek Irrigating Co., 79 P. 22, 13 Wyo. 
208, 70 L.R.A. 341, 110 Am.S.R. 986. 

[a] Title to water right under 
Carey Act contract.—Where a con- 
tract between the state and an irriga- 
tion company under a Carey Act irri~ 
gation project provides that, pend- 
ing the fulfillment of the contract be- 
tween the entryman and the company 
for a water right, the entryman may 
have the right to the possession and 
enjoyment of the water right, and 
the entryman’s contract with the 
company provides that if he does not 
comply with the terms of his con- 
tract he is not entitled to the right 
to the enjoyment or the possession of 
such water, and where there is no 
water right in existence at the time 
of the execution of the water right 
contract between the company and the 
entryman, title to the water right 
does not pass to the entryman until 
he has made complete payment for 
it. Bennett v. Twin Falls North Side 
ene Water Co., 150 P. 336, 27 Ida- 

to) : 


[b] Conveyance by agent of dis- 
tributor.—(1) An agent of a distrib- 
utor of water for irrigation who is au- 
thorized to deliver a deed for ten 
inches of water is empowered to de- 
liver a deed for seven inches with a 
provision for three more. Tedford 
v. Wenatchee Reclamation Dist., 249 
P. 490, 140 Wash. 3638. (2) Powers 
of officers and agents of irrigation dis- 
trict in general see supra §§ 892-900. 
(3) Powers of officers and agents of 


irrigation or ditch company in gen-— 


eral see supra § 1011. 


82. Hunt v. Jones, 86 P. 686, 149 
Cal. 297; Telander v. Tujunga Water 
& Power Co., 185 P. 504, 43 Cal.App. 
492 [cit Cyc]; Grand Valley Irr. Co. 
v. Lesher, 65 P. 44, 28 Colo. 273; Gess 
v. Nampa & Meridian Irr. Dist., 192 P. 
474, 33 Idaho 189. See Henderson v. 
Oroville-Wyandotte Irr. Dist., 277 P. 
487, 207 Cal. 215 [foll Rutherford v. 
Oroville-Wyandotte Irr. Dist., 277 P. 
489, 207 Cal. 786] (recognizing rule). 


83. See cases infra this note. 


[a]. In Idaho (1) under a statute 
providing that, when payment is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rigation system, or of the part thereof from which 
such consumer has the right to water, with knowl- 
edge of the previous grant, will be bound by the gran- 
A conveyance of a permanent right 
to receive a certain quantity of water for irrigation 
may be made,*+ which conveyance amounts to the 
conveyance of an easement in the ditch or system 
furnishing the water,°® and such water right be- 
comes appurtenant to, and a part of, the land.®° 


Assignment of deed conveying water rights. An 


tor’s covenants. 


made on a perpetual water right, the 
water right shall remain a part of the 
tract of land for which it is pur- 
chased, and that the title to the use of 
Such water can never be affected in 
any way by any subsequent transfer 
of the canal or ditch company, or by 
any subsequent foreclosure of any 
bond, mortgage, or other lien, only a 
water right where there has been an 
actual application of the water to the 
land for a beneficial use is contem- 
plated (Hewitt v. Great Western Beet 
* Sugar Co., 118 P. 296, 20 Idaho 235), 
(2) and the owner of a tract of land 
“where the water is so applied, his 
heirs and assigns, shall forever be en- 
titled to the use of water necessary 
properly to irrigate it, by complying 
with such reasonable rules and regu- 
lations as may be agreed on, or as 
may from time to time be imposed by 
law (Hewitt v. Great Western Beet 
Sugar Co., supra). (3) The payment 
for such a water right shall be a re- 
lease of any bond or mortgage on the 
property of the company from which 
the water right is acquired, to the 
amount of the water right purchased 
and paid for, and it is the duty of 
such company to furnish the pur- 
chaser or his assigns a release from 
such mortgage, so far as it affects 
the water right. Hewitt v. Great 
Western Beet Sugar Co., supra. (4) 
A mortgagee of the irrigation com- 
pany’s reservoirs, ditches, canals, wa- 
ter rights, and irrigation system takes 
his mortgage with knowledge that 
the laws of the state become a part 
of the mortgage, and that his rights 
under the mortgage are limited and 
controlled by the provisions of the 
statute, and therefore a water right 
which has been purchased and paid 
for under the terms of the statute is 
free from, and unencumbered by, 
foreclosure proceedings brought by 
such mortgagee. Hewitt v. Great 
Western Beet Sugar Co., supra. 


84. Adamson y. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630, 69 L.Ed. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 592, 69 L.Ed. 458]; Fenton v. 
Tri-State Land Co., 131 N.W. 1038, 
89 Neb. 479; Clague v. Tri-State Land 
Co., 121 N.W. 570, 84 Neb. 499, 133 
Am.S.R. 637; Chapman vy. American 
Rio Grande Land & Irrigation Co., 
(Tex.Civ.App.) 271 S.W. 392. 


[a] Nature of permanent water 
right.—A water right may be grant- 
ed in perpetuity, and it is descendible 
and devisable, subject, however, to 
regulation under the police powers 
of the state, and appurtenant to the 
land for which it was appropriated or 
to which it has been applied. Fenton 
v. Tri-State Land Co., 131 N.W. 1038, 
89 Neb. 479. 


[b] Validity of conveyance.— 
Where an irrigation company con- 
veys to a consumer a permanent wa- 
ter right, and a statute authorizes the 
disposition of water controlled by the 
company for such time as may be 
agreed on, and gives a lien on the 
Jand as security for payment for the 
water, the conveyance of the perma- 
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nent water right does not create a 
perpetuity, and is not discriminatory 
in its character or objects, and it is 
not a restraint on the alienation of 
land. Chapman v. American Rio 
Grande Land & Irrigation Co., (Tex. 
Civ ADD: ) 2tdo iS. Wis oo. 


{c] Effect of conveyance.—(1) 
The purchase of a perpetual water 
right from an irrigation company 
with right to receive the water so 
purchased from the company’s canal 
gives the purchaser a right in the 
appropriation itself, and such an ease- 
ment in the canal system as to au- 
thorize him to go upon the property 
and protect the appropriation and 
maintain the diversion, repair the ca- 
nal, and carry the water through it to 
the extent of his water right if the 
company fails, neglects, or refuses 
to do so. Idaho Fruit Land Co. v. 
Great Western Beet Sugar Co., 107 
P. 989, 18 Idaho 1. (2) Where deeds 
of water rights provide that title to 
the irrigation canal shall vest in the 
grantees when the sales of rights are 
equal to its estimated capacity, and 
that a new irrigation company shall 
be then organized, such grantees are 
entitled to have the canal conveyed 
to them and to demand the organ- 
ization of the company when the lim- 
it of the canal’s capacity is reached 
(La Junta, etc., Canal Co. v. Hess, 42 
P. 50, 6 Colo.App. 497), (3) and any 
purchasers of water rights are put 
on inquiry as to whether prior sales 
have been sufficient to exhaust the 
capacity of the canal (Blakely v. Ft. 
Lyon Canal Co., 73 P. 249, 31 Colo. 
224). (4) Where it is provided in a 
contract for the sale and conveyance 
of a perpetual water right and for the 
delivery of water pending complete 
payment for such right that the con- 
tract shall not create a permanent 
water right, but that the right shall 
become permanent and appurtenant 
only on complete payment, the ven- 
dor of the water right is under no ob- 
ligation to furnish water to one who 
leases the land from the vendee be- 
fore complete payment for the water 
right. Biggs v. Maulding, (Tex.Civ. 
App.) 147 S.W. 681. (5) Where a 
distributor of water conveys land to- 
gether with a perpetual water right, 
no time being fixed within which the 
water is to be furnished, the law fixes 
the time as a reasonable time consid- 
ering the facts within the contem- 
plation of the parties at the time the 
contract was entered into. Huschke 
v. Arcadia Orchards Co., 154 P. 800, 
89 Wash. 423. (6) Where a water 
right has been conveyed subject to 
restrictions as to place and manner 
of use, the failure of the grantee to 
comply with the provisions of such 
restrictions cannot be interposed as a 
defense in an action by the grantee 
against a third party for interference 
with the grantee’s right to use of wa- 
ter. Gutheil Park Inv. Co. v. Mont- 
clair, 76 P. 1050, 32 Colo. 420. 


[ad] Conveyance by corporation,— 
The conveyance of a perpetual water 
right by a corporation is not invalid 
because of the fact that the grant ex- 
ceeds the term of corporate exist- 
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assignment of an irrigation company’s deed convey- 
ing water rights does not constitute a transfer of the 
interest conveyed by the deed.** 


[§ 1081] c. Rates and Charges’*—(1) Contracts 
Except in so far as limited or controlled 
by statute or public authority,®® a distributor of wa- 
ter for irrigation purposes may make its own con- 
tracts with consumers in regard to rates and charges 
for a supply of water.®° 
permitted to charge only for the water actually sup- 


The distributor is generally 


ence of the grantor. Fenton v. Tri- 


State Land Co., 131 N.W. 1038, 89 
Neb. 479. 
85. Adamson vy. Black Rock Power 


& Irrigation Co., 297 F. 905 [cert den 
45 S:Ct. 196, 266 U.S. 630,, 69. L-Bd. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 5692, -69 L.Ed. 458]; Farmers’ 
High Line Canal & Reservoir Co. vy. 
New Hampshire Real Estate Co., 92 
P. 290, 40 Colo. 467; Grand Valley 
Irr. Co. v. Lesher, 65 P. 44, 28 Colo. 
273; People ex rel. Standart v. Farm- 
ers’ High Line Canal & Reservoir Co., 
54 P. 626, 25 Colo. 202; Wyatt v. Lari- 
mer & Weld Irrigation Co., 33 P. 144, 
18 Colo. 298, 36 Am.S.R. 280; Fenton 
v. Tri-State Land Co., 131 N.W. 1038, 
89 Neb. 479. 


Right to supply of water for irriga- 
tion ae easement in general see supra 
SF1055% 


86. U.S.—Adamson vy. Black Rock 
Power & Irrigation Co., 297 F. 905 
[cert den 45 S.Ct. 196, 266 U.S. 630, 69 
L.Ed. 477, and appeal dism 45 S.Ct. 
196, 266 U.S. 592, 69 L.Ed. 458]. 


Colo.—Farmers’ High Line Canal & 
Reservoir Co. v. New Hampshire Real 
Hstate Co., 92 P. 290, 40 Colo. 467; 
Wyatt v. Larimer & Weld Irrigation 
ooh 33 P. 144, 18 Colo. 298, 36 Am.S.R. 


Idaho.—Andrews v. North Side Ca- 
nal “Co;--12 PP. (2d)) 263.) Hewitt 2 vA 
Great Western Beet Sugar Co., 118 P. 
296, 20 Idaho 235. 


Neb.—Fenton v. Tri-State Land Co., 
131 N.W. 1038, 89 Neb. 479. 


Or.—Smith v. Willis, 163 P. 810, 84 
Or. 270. 


Wash.—Ament v. Bickford, 247 P. 
952, 1389 Wash. 494, 


Right to supply of water for irriga- 
tion as appurtenant to land in general 
see supra § 1055. 


87. Blakely v. Ft. Lyon Canal Co., 
73 BP. 249, 31 Colo. 224: 


88. Validity of provisions of con- 
tracts for supply of water for irriga- 
tion in general see supra § 1077. 


89. See statutory provisions; 
infra § 10838. 


$0. Souther v. San Diego Flume 
Co., 112 F. 228 [mod on other grounds 
123) BY 347, 67 C.CiAc-56L]. 2 Sani Diese 
Flume Co. v. Souther, 104 F. 706, 44 
C.CLA. 143> [aff 90. 164,082) ©:C.A. 
548]; Fresno Canal & Irrigation Co. 
v. Hart, 92 P. 1010, 152 Cal. 450; Fres- 
no Canal & Irrigation Co. v. Park, 62 
Pe 87) 129 Cal. 43725 Jackson=v. «in= 
dian Creek Reservoir Ditch & Irriga- 
tion *Co.; 101 P. 814, 16 Idaho 430; 
Burtless v. McCook Irrigation & Wa- 
oO Power Co., 155 N.W. 1093, 99 Neb. 


[a] Effect of statute authorizing 
fixing of maximum rate.—Where a 
statute has authorized the fixing of 
maximum rates by boards of supervis- 
ors for water supplied for irrigation 
purposes, it has been held that such 
a statute does not destroy the right 
of private contract between distribu- 
tors of such water and consumers, 
but merely allows the Supervisors, on 
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plied,®+ and it cannot exact a bonus or separate 
charge for the mere privilege of connecting with its 
Where the rate to be charged by a public 
utility for water furnished for irrigation has not 
been fixed by public authority, it may be fixed by 
agreement between the parties on a basis which is 
reasonable and not prohibitive,®* the determination 
of reasonableness being for the courts;°* and such an 
agreement is valid and enforceable between the par- 
ties so long as not abrogated or modified by the body 
vested with the power of regulating the service,®® but 
it is subject to the right of the state in the exercise 
of its police power to regulate and fix reasonable 
However, an irrigation company which be- 
comes a public utility as to part of its service may 
retain a part of its water supply for private sale, and 
the submission of the company to the jurisdiction of 
the publie rate fixing body in such ease will not 
affect the rights of private contract holders which 


system.°? 


rates.°® 


proper petition, to fix maximum rates, 
and the power of contract within such 
maximum rates is still preserved, and 
until the supervisors shall have act- 
ed, distributors may continue to col- 
lect their established customary 
rates, without being required to 
make a formal declaration or to se- 
cure an ordinance announcing the 
terms on which they will continue to 
distribute water. Fresno Canal, etc., 
Co. v Park, 62) P. 87,129 Cal. 437. 


[b] Effect of change of control of 
project.— Where a contract for the 
payment of maintenance charges has 
been entered into between a consum- 
er and an irrigation construction com- 
pany under a Carey Act reclamation 
project, the contract being confined 
by its terms to the period of control 
of the project by the construction 
company, such provision for mainte- 
nance fees will not be binding on an 
operating company to which control 
of the project has passed from the 
construction company. Blaine Coun- 
ty Canal Co. v. Hansen, 292 P. 240, 49 
Idaho 649. 


[ec] Contract to transfer part of 
crop as payment for water.—Where a 
contract provides that a consumer 
will plant and cultivate a crop and 
the distributor of water for irriga- 
tion will furnish water to irrigate 
the same, the distributor to become 
the owner of a specified portion of 
the crop, when threshed and sacked, 
it becomes the owner of such portion 
although the consumer stores the en- 
tire crop in his own name. Blair v. 
Colorado Canal Co., (Tex.Civ.App.) 
203 S.W. 176. 


{d] Contract with government un- 
der irrigation project.—Under a con- 
tract by which the government took 
over the canal system of an irriga- 
tion company for the purpose of in- 
corporating it in a larger government 
project, and providing that “an equi- 
table proportion of the cost of main- 
taining and operating the system of 
irrigation works which may be con- 
structed by the United States on the 
south side of the Boise Valley, as may 
be determined by the Secretary of the 
Interior, shall be paid to the United 
States by the holders of said certifi- 
eates of stock,’’ the fact that dur- 
ing the construction of the govern- 
ment project the manager made 
charges for water furnished such 
stockholders on a different basis did 
not affect the right and duty of the 
secretary, after completion of the 
project, to make the apportionment 
as expressly provided in the contract. 
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distributor and 


water.?8 


ew York Canal Co. v. Bond, 273 F. 
825. 

91. Purser v. Baker, 62 PR. 190, 129 
Cal. 607. 


92. Lanning v. Osborne, 76 F. 319 
Fatt. 2040S: Ct, S608) WiSi 2244 ae. 
Ed. 961]; Northern Colorado Irr. Co. 
v. Richards, 45 P. 423, 22 Colo. 450; 
Wheeler v. Northern Colo. Irr. Co., 
17 PB. 487, 110 Colo. 582; 3) Am:S.Rs.603. 
See also Schneider v. People, 71 P. 
369, 80 Colo. 498 (where a statute 
making it a misdemeanor for a dis- 
tributor to exact a bonus or premium 
as a condition precedent to the priv- 
ilege of applying for or procuring wa- 
ter was construed). ‘ 

93. Merchants’ Nat. Bank of San 
Francisco v. Carmichael, 196 P. 76, 
50 Cal.App. 749; Wilterding v. Green, 
45... 104,04 TdahonTis Ball vi Rio 
Grande Canal Co., (Tex.Civ.App.) 256 
S.W. 678. ‘ 


[a] Rule applied.—The  obliga- 
tions of an irrigation company fur- 
nishing water to the public impose 
on it a readiness to distribute water 
when required, if paid for, and this 
is in itself a sufficient consideration 
for a contract of a contiguous land- 
owner to pay a flat rate for such 
service, whether the water be used 
or not. Ball v. Rio Grande Canal Co., 
(Tex.Civ.App.) 256 S.W. 678. 


_ 94 Reasonableness of rates see 
infra § 1084. 


Proceedings for relief against un- 
reasonable rates see infra § 1086. 


95. Henrici v. South Feather Land 
& Water Co., 170 P. 1135, 177 Cal. 442. 
Merchants’ Nat. Bank of San Fran- 
cisco v. Carmichael, 196 P. 76, 50 Cal. 
App. 749. 


[a] Contract unlimited in time.— 
Where the obligation of a public serv- 
ice water company to furnish water 
for irrigation under a private con- 
tract is unlimited in time, it con- 
tinues until the rate fixed by the con- 
tract is superseded by an order of 
the public rate fixing body vested 
with the power of regulating the 
service. Henrici v. South Feather 
Land & Water Co., 170 PB. 1135, 177 
Cal. 442. 


96. Sutter Butte Canal Co. v. Rail- 
road Commission of California, 259 P. 
937, 202), Cal 179 [aft 49 S: Ct. 3255 279 
U.S: 125, 73 L.Hd. 637]; Kingiv: Rail- 
road Commission of California, 212 
Pe 2:00; 1190) Cal. 3215" Traber. va eval 
road Commission, 191 P. 366, 183 Cal. 
804; Allen v. Railroad Commission of 
California, 175 P. 466, 179 Cal. 68, 8 


have already vested.” 


[§ 1081 


A statute authorizing the 
consumer to fix by contract the 


amount to be paid for water furnished for irrigation 
has been held to authorize the parties to fix by con- 
tract an annual maintenance charge for the use of 
Where a consumer receives more water 
during the irrigation season than he is entitled to re- 
ceive for the irrigation of the lands described in his 
contract for water or deed of a water right, there is 
an implied contract that he will pay the reasonable 
value of the use of such excess water.®® 
tions where covenants will not run with land unless 
contained in a grant of the land or of some estate 
therein,’ it has been held that covenants to pay a 
specified charge for water for the irrigation of spe- 
cifie land are not covenants running with the land.” 
The position has been taken in other jurisdictions, 
however, that covenants to pay for a supply of wa- 
ter or for water rights appurtenant to specific land 


In jurisdic- 


A.L.R, 249 [cert den 39 S.Ct. 259, 249 
TTS. 601, 63  L.BR...797)2 Limoneimra 
Co. v. Railroad Commission of Cali- 
fornia, 162. P. 1033, 174 Cal. 232; Mc- 
Cook Irrigation & Water Power Co. 
v. Burtless, 152 N.W. 334, 98 Neb. 141, 
L.R.A.1915D 1205: Raymond Lumber 
Co. v. Raymond Light & Water Co., 
159 P. 133, 92 Wash. 330, L.R.A1917C 
574. But see Boise City Irr., etc., Co. 
v. Turner,-.176. §. 373; . Souther ov. 
San Diego Flume Co., 112 F. 228 [mod 
on other grounds 121 F. 347, 57 C.C.A. 
561] (both holding that rights under 
private contracts already vested will 
not be affected by subsequent regula- 
tion by public authority). 
Determination and regulation of 
oe soy public authority see infra 
083. 


[a] Consumers owning’ riparian 
rights.— That some of the landowners 
who contracted with a public utility 
for the delivery of water to their 
lands were riparian owners does not 
affect the right of the rate fixing body 
to change the rates fixed by the con- 
tracts, where no mention was made 
in the contract that those landowners 
were riparian owners, and their ri- 
parian rights in the stream were not 
affected thereby. King vy. Railroad 
Commission of California, 212 P. 200, 
EVO.Call esis 


$7. Allen v. Railroad Commission 
of California, 175 P. 466, 179 Cal. 68, 
8 A.L.R. 249 [cert den 39 S.Ct. 259, 
249 U.S. 601, 63 Libd. 797), 


98. Jackson vy. Indian Creek Res- 
ervoir Ditch & Irrigation Co., 101 P. 
814, 16 Idaho 430. 


99. Wintle v. Utah-Idaho Sugar 
Conv213) Pe 8l2, %3) Witane Diss 


1. See statutory provisions. 


Covenants running with land in 
general see Covenants §§ 53-90. 


Covenants creating charges and 
liens as running with land see Cove- 
nants § 71. 


2. Fresno Canal & Irrigation Co. 
v.) Dunbar, 22) P.- 275, 80) Gal. S580 
Fresno Canal, ete., Co. v. Rowell, 22 
Ps) 53,80 :Caliell4, 13 “Am. SsRdees 
But see Live Oak Water Users’ Ass’n 
v. Railroad Commission of State of 
California, 219. P65, 1'99)| “Calene2 
[error dism 46 S.Ct. 149, 269 U.S. 354, 
70 L.Ed. 305]; Stanislaus Water Co. 
v. Bachman, 93 P. 858, 152 Cal. 716, 
15 L.R.A.N.S. 359 (in both of which 
the contracts expressly provided that 
the covenants to pay for water should 
run with the land). ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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are covenants running with such land.? 


[§ 1082] (2) Regulation of Rates—(a) In Gen- 
Unless restricted by contract,t or withdrawn 
or superseded by statute placing regulation and con- 
trol of rates under public authority in the case of a 
business affected with a public interest,° the right to 
prescribe and regulate rates for the sale and distri- 
bution of water for irrigation purposes belongs pri- 


eral. 


marily to the distributor thereof.°® 


a duty imposed on a distributor to supply water for 
irrigation, such supply must be given on reasonable 
Although a court has no power to establish 


terms.” 


3. Adamson v. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630. 69 L.Ed. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 592; 69 L.Ed. 458]; Ball v. Rio 
Grande Canal Co., (Tex.Civ-App.) 256 
S.W. 678. 

4. Contracts for sale of water for 
irrigation. in general see supra §§ 
1076-1079. 

Contracts determining rates and 
charges see supra § 1081. 

5. See statutory provisions. 

Determination and regulation of 
rates by public authority see infra § 
1083. 


6 Osborne v. San Diego Land & 
Town Co., 20 S.Ct. 860, 178 U.S. 22, 44 


ia BHde 961 [afte76 BH. 319); - Wores: v. 
Tmpenial irr, Dist.227 -e. 181, 195 
Cal. 609. 

[a] Amount of charge.—A statute 


limiting the amount of annual as- 
sessments of an irrigation district 
has been held not to apply so as to 
limit the amount of tolls which may 
be raised. Willard v. Glenn-Colusa 
ier Dist... 258 P7959, ,201- Calz-726; 
Wores v. Imperial Irr. Dist., 227 P. 
181 193 Gal. 609. 

[b] Secale of rates.—The board of 
directors of an irrigation district may 
adopt rates providing for an ascend- 
ing or increasing scale of rates for 
water used, since it is the policy of 
the law to discourage an excessive 
use of water or waste thereof by 
those entitled to its use. Willard v. 
Glenn-Colusa Irr, Dist., 258 P. 959, 
201 Cal. 726. 

[c] Time of payment.—The board 
of directors of an irrigation district 
may adopt rules providing for the 
payment of tolls in advance. Willard 
vy. Glenn-Colusa Irr. Dist., 258 P. 
959, 201 Cal. 726. 


[d] Temporary exemption.—A 
contract providing that the consumer 
shall be exempt from payment of 
water rents for the “first irrigating 
season that water is delivered to 
[him]” contemplates the free use of 
the water for a definite period of 
time rather than for any particular 
erop or crops. Twin Falls Land, etc., 
Co. v. Lind, 94 P. 164, 14 Idaho 348. 


{e] Amendment to statute pre- 
scribing the manner of fixing water 
rates, by inserting therein a new 
section which provides that nothing 
contained in the act shall be con- 
strued to prohibit or invalidate any 
contract relating to the sale, rental, 
or distribution of water, or to the 
sale or rental of easements and ser- 
vitudes of the right to the flow and 
use of water, nor to prohibit or in- 
terfere with the vesting of rights un- 
der any such contract, does not give 
validity to any such contract which, 
in the absence of the amendment, 
would be void. Lanning yv. Osborne, 
82. Mb Ub. 

7. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
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paid during the 


Where there is 


terest. 


Co., (Tex.Commn.App.) 208 S.W. 904 
[mod (Civ.App.) 155 S.W. 286]. 

Right of consumer to supply of wa- 
ter for irrigation in general see su- 
pra § 1054. 


8. Power to fix rates for public 
utilities in general see Public Utili- 
ties §§ 24-28. 

9. Trautwein v. Moreno Mut. Irr. 
Co., 22 F.(2d) 374. 


10. Power of state to regulate 
rates of public utilities in general 
see Public Utilities §§ 27, 28. 

11. U.S.—Stanislaus County v. 
San Joaquin & King’s River Canal & 
Irrigation Co.) 24 S.;Ct..241,) 192) U.S. 
201, 48 L.Ed. 406; San Diego Land & 
Town Co. v. City of National City, 
LOUSICE | S040 174 UsSini39, 943.9 Ld: 
1154 [aff 74 F. 79]; Boise City-Irr. & 
Mand Co. vi Clark, 1819. 415,°65 CC. 
A. 399; Lanning v. Osborne, 76 F. 319 
[aff Osborne v. San Diego Land & 
MownweCos, ZorSCOr-860% Wiss wSai22; 
44 L.Ed. 961]. 


Cal.—Carlson y. Railroad Commis- 
sion, ~ 1/5 =P-(2d@)) $59;9216e Cal. 653); 
Western Canal Co. v. Railroad Com- 
mission, 15° Pi(2d) 858, 216 Cal.) 639 
[cert den 53 S.Ct. 688]; Willard v. 
Glenn-Colusa Irr. Dist., 258 P. 959, 201 
Cal. 726; McCullagh v. Railroad Com- 
mission of California, 210 P. 264, 190 
Cal. 13; Limoneira Co. v. Railroad 
Commission of California, 162 P. 1033, 
174 Cal. 232; Palermo Land & Water 
Co. v. Railroad Commission of State 
of California, 160 P. 228, 173 Cal. 380; 
Spring Valley Water-Works v. San 
Francisco, 22 P. 910, 1046, 82 Cal. 286, 
16 Am.S.R. 116, 6 L.R.A. 756; Spring 
Vellev Water Works v. Bryant, 52 
Cala 132. 

Idaho.—Wilson y. Perrault, 
617, 6 Idaho 178. 


Neb.—McCook Irrigation & Water 
Power Co. v. Burtless, 152 N.W. 334, 
98 Neb. 141, L.R.A.1915D 1205. 


Or.—Gentral Oregon Irr. Co. v. Pub- 
lic Service Commission, 196 P. 8382, 
101 Or. 482,115 A.L.R. 1216. 


Tex.—Knight v. Oldham, (Civ.App.) 
210 S.W. 567. ; 
See Golden Canal Co. v. Bright, 6 
P. 142, 8 Colo. 144 (recognizing rule). 


[a] Constitutionality of statute.— 
It has been held that a statute de- 
claring the sale of water for irriga- 
tion purposes to be a public use and 
authorizing the establishment of 
rates by public authority is not re- 
pugnant to the “due process” clause 
of the federal constitution. San Die- 
go Land & Town’ Co. v. City of Na- 
tional City, 19 S.Ct. 804, 174 U.S. 739, 
43 L.Ed. 1154 [aff 74 F. 79]. 


{b] Rates established by distribu- 
tor under legislative authority.— 
Where a statute provides that, in 
case of failure of the board of water 
supervisors to establish rates for fur- 


54-2. 


nishing water as provided in the 
act, the rates established by the irri- 
gation company shall control, the 
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rates for the use of water for irrigation,® since it has 
the power to prescribe conditions on which injunctive 
relief will be granted, it may prescribe the rate to be 


pendency of a suit involving the 


rates to be paid for irrigation water.° 


[§ 1083] (b) Determination and Regulation by 
Public Authority. 
er to regulate the rates charged by public utilities,!° 
the state has authority to regulate the rates and 
charges made for water furnished for irrigation pur- 
poses where such service is affected with a public in- 
Rates for the sale and distribution of wa- 


In pursuance of its general pow- 


company is not divested of the power 
to fix rates, where the rate fixing 
body has not acted, by the fact that 
before the enactment of the statute 
it contracted to furnish water at a 
lower rate than that which it now 
fixes, the persons with whom it so 
contracted being chargeable with no- 
tice that the constitution conferred 
power on the legislature to prescribe 
the manner in which such rates 
should be established. Lanning v. 
Osborne, 76 EF. 319 faff 20 S.Ct. 360, 
178 U.S. 22,.44 L.Ed. 961]. 


[c] Effect of constitutional pro- 
vision on power of legislature to fix 
rate.—A constitutional provision di- 
recting the legislature to provide the 
manner in which water rates may be 
established, by necessary implica- 
tion precludes the legislature from 
fixing such rates itself. Wilson v. 
Perrault, 54 P. 617, 6 Idaho 178. 


[d] Determination of nature of 
company as public utility.—(1) In a 
proceeding against a public utility 
power company and a_ subsidiary 
canal company to have them file rates 
covering irrigation water service with 
the public utilities commission, the 
commission may look beyond the cor- 
porate form of the canal company 
purporting to be a mutual water com- 
pany, and may declare it to be but an 
agent of the power company. West- 
ern Canal Co. v. Railroad Commission, 
15 P.(2d) 853, 216 Cal. 639 [cert den 
53 S.Ct. 688]. (2) Where the owner 
of a large tract of land acquired the 
right to use the water of a certain 
river, and thereafter conveyed such 
right to a newly organized corpora- 
tion, all the stock of which was own- 
ed by the landowner, and where the 
land was sold in smaller tracts to pur- 
chasers to whom the water company 
agreed, in connection with the sale of 
the land, to furnish certain amounts 
of water, which water rights were to 
be appurtenant to the land, and for 
which the purchaser agreed to pay 
an annual rate, the water company 
was not a public utility, within the 
rate fixing jurisdiction of the railroad 
commission. McCullagh v. Railroad 
Commission of California, 210 P. 264, 
190 Cal. 18. 


_ Le] Interests of stockholders in 
irrigation company declared to be 
public utility.—The fact that certain 
consumers of water for irrigation 
purposes have invested large sums in 
stock in a purported mutual irrigation 
company will not affect the public 
utilities commission’s determination 
that the company is a public utility, 
but if equity requires an adjustment 
of rates to compensate for their con- 
tribution to capital, the commission 
is empowered to make such adjust- 
ment. Carlson v. Railroad Commis- 
Sion, 15 P.(2d) 859, 216 Cal. 653. 


[f] Nature of statute authorizing 
public body to fix rates.—A statute 
authorizing the board of water en- 
gineers to fix the rates to be charged 
for irrigation water furnished to con- 
sumers is remedial in its nature and 
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ter under the sale of a private water right,!? or to 
stockholders in an irrigation company organized for 
the purpose of supplying its stockholders only,?® are 
not subject to regulation by public authority. Where 
rates for the sale and distribution of water for irri- 
gation are subject to regulation by public authority, 
the power to establish and regulate such rates may 
be vested in such public body as the legislature may 
designate,?* as in the public utilities commission,'® 
the county commissioners,!® a board of water com- 
missioners or supervisors,!? or in the board of direc- 
tors of an irrigation district.t§ The submission by a 
distributor to the authority of the public regulating 
body for the establishment of rates makes its service 
subject to regulation and control by public author- 
ity,?® except as to private contract rights not sub- 
ject to public control.2° However, the payment un- 
der compulsion by a contract consumer of increased 
rates as prescribed by the public rate fixing body 
does not amount to an acquiescence by the consumer 
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in the claim of the distributor that it is a publie util- 
ity.24_ The power of the public rate fixing body to 
make rules and regulations governing rates is discre- 
tionary, and a court cannot interfere with its refusal 
to make such rules and regulations in the absence of 
a showing of abuse of discretion.2? Where landown- 
ers, intervening in a receivership proceeding against 
a public service irrigation company after a sale of 
the company’s system by order of court, claim rights 
to water under contract with the former owner, such 
question cannot be passed on where the claimants 
have never applied to the public rate fixing body for 
the determination of rates for their use of water.?* 


[§ 1084] (c) Reasonableness of Rates. The rates 
and charges for the sale of water for irrigation pur- 
poses by a distributor furnishing water to the public 
must be reasonable both as to the distributor and as 
to consumers.?* In prescribing and regulating rates 
and charges for the sale and distribution of water for 


is intended to promote justice in the 
matter of a review and revision of the 
rates fixed by the board. American 
Rio Grande Land &. Irrigation Co. v. 
Karle, (Tex.Civ.App.) 237 S.W. 358. 


{g] Transfer of public utility ir- 
rigation system to irrigation district. 
—(1) Where the irrigation system of 
a public service water company was 
subject to the rate fixing power of 
the public utilities commission, the 
transfer of such system to an irriga- 
tion district, over which the public 
utilities commission has no authority, 
will not give the commission the au- 
thority to fix the rates to be charged 
by the district for water furnished 
by the system. City of San Diego v. 
La Mesa, Lemon Grove & Spring Val- 
SEDISH oe 2 owes LOS 2.609 Gal. 
App. 280. (2) Where an irrigation 
district purchasing an irrigation sys- 
tem from a public utility contracts 
to continue to furnish water to the 
customers of the utility at a specified 
rate which has been fixed by public 
authority, until such rate is changed 
by “competent authority,” the irriga- 
tion district does not have the power 
to change the rate, since it is not the 
“competent authority” referred to 
(City of San Diego v. Tia Mesa, Lemon 
Grove & Spring Valley Irr. Dist., su- 
pra), (3) but a change in the rate 
can be made only by some public rate 
fixing body (City of San Diego v. La 
Mesa, Lemon Grove & Spring Valley 
Irr. Dist., supra). 


{h] Rates fixed as condition of 
transfer of irrigation system.—(1) 
Where the public utilities commis- 
sion, which has jurisdistion over pub- 
lic utility water companies, but ,not 
over irrigation districts, in its order 
allowing the transfer of irrigation 
systems from publie utility compa- 
nies to an irrigation district, fixed 
the rates to be charged for water fur- 
nished through such systems after 
the transfer, and the transferee dis- 
trict consented to such rates as a con- 
dition of the transfer, it cannot later 
complain that such rates are unrea- 
sonable or not controlling as to out- 
side users. Henderson y. Oroville- 
Wyandotte Irr. Dist., 2 P.(2d) 803, 213 
Cal. 514.. (2) Transfer of irrigation 
system in general see supra § 1072. 


[i] Purchase of water by city.— 
Where a city purchases water in bulk 
from an irrigation district for dis- 
tribution to individual consumers, and 
the rate for such water has already 
been fixed by public authority, the 
city, as such, does not have authority 


to fix the purchase price of the water. 
City of San Diego v. La Mesa, Lemon 
Grove & Spring Valley Irr. Dist., 292 
P. 1082, 109 Cal.App. 280. 

[j] Classification of service.—A 
country club using water on a golf 
course has been held entitled to wa- 
ter at a rate provided by municipal 
ordinance for combined irrigating and 
domestic serviee. Los Angeles Coun- 
try Club v. Board of Public Service 
Com’rs of City of Los Angeles, 257 
P. 194,83 Cal.App. 529. 

Irrigation as public use in general 
see supra § 855. 

Contracts of public utility as sub- 
ject to power of state to regulate and 
fix rates see supra § 1081 text and 
note 96. 

12. Knight v. Oldham, (Tex.Civ. 
App.) 210 S.W. 567; Ament v. Bick- 
ford, 247 P. 952, 1839 Wash. 494. 

13. McFadden v. Los’ Angeles 
County, 16 P. 397, 74 Cal. 571. 

{a] Private irrigation company.— 
Power in county authorities to fix the 
rates at which water shall be sold 
or rented by companies furnishing 
water to the general public for profit 
does not authorize them to fix rates 
for a corporation organized to supply 
water for irrigation to its stockhold- 
ers only. McFadden vy. Los Angeles 
County, 16 P. 397, 74 Cal. 571. 

Right to supply of stockholders or 
members of company or association 
in general see supra § 1060. 


14. See statutory provisions. 


15. McCook Irrigation & Water 
Power Co. v. Burtless, 152 N.W. 334, 
98 Neb. 141, L.R.A.1915D 1205. 


16. Montezuma Water & Land Co., 
v. McCracken, 163 P. 286, 62 Colo. 394; 
McCracken v. Montezuma Water & 
Land Co., 137 P. 903, 25 Colo.App. 280. 


17. Stanislaus County v. San Joa- 
quin & King’s River Canal & Irriga- 
tion Co.,,24 S.Ct. 241, 192 U.S. 201, 48 
L.Ed. 406; Spring Valley Water- 
Works v. San Francisco, 22 P. 910, 
1046, 82 Cal. 286, 16 Am.S.R. 116, 6 lh 
R.A. 756; Spring Valley Water Works 
v. Bryant, 52 Cal. 132. See San Diego 
Land, ete., Co. v. Jasper, 110 F. 702 
[aff 23 S.Ct. 571, 189 U.S. 439, 47 L.Ed. 
892] (recognizing rule). 


18. Williard v. Glenn-Colusa Irr. 
Dist.,. 258 9b. 959, 201) Cal. 726. 


19, Palermo Land & Water Co. v. 
Railroad Commission of State of Cali- 
fornia, 160 P. 228, 173 Cal. 380; Frans- 
cioni v. Soledad Land & Water Co., 


149 P. 161, 170 Cal. 221. 


or See supra § 1081 text and note 


21. Nelson v. Lake Hemet Water 
CoO V29T APH GLAASAT A Calon 


22. Ashley v. Railroad Commission 
3 ieee of California, 204 P. 825, 188 
al. : 


23. McHenry v. Bankers’ Trust 
Co., 206 S.W. 560 [error dism 41 S.Ct. 
321, 255 U.S. 559, 65 Lid. 78575 


24. U.S.—San Diego Land, ete., Co. 
Vv. Jasper, 23. S.Ct. 5(1;,, 189 sUrss4acs 
47 L.Ed. 892 [aff 110 F. 702]; Pioneer 
Irr. Co. v. Board of Com’rs of Yuma 
County, Colo., 251 F. 264 163 CGA 
420 [aff 236 F. 790, and aff 42 S.Ct. 
568, 259 U.S. 498, 66 L.Ed. 1027]; San 
Joaquin & King’s River Canal & Ir- 
yey on Co. v. Stanislaus County, 90 


Ariz.—Salt River Valley Canal Co. 
v. Nelssen, 85 P. 117, 10 Ariz. 9, 12 
L.R.A.N.S. 711, 16 Ann.Cas. 796. 


Cal.—Spring Valley Water-Works 
v. San Francisco, 22 P. 910, 1046, 82 
Cal. 286, 16 Am.S.R. 116, 6 L.R.A. 756. 


N.M.—Young & Norton v. Hinder- 
lider, 110 P. 1045, 15 N.M. 666. 


Tex.—-Toyah='Valley™ Urrss Commay: 
Winston, (Civ.App.) 174 S.W. 677. 


[a]_ Considerations bearing on rea- 
sonableness.—(1) What is a reason- 
able charge for irrigation within a 
statute regulating the use and dis- 
tribution of water for irrigation, and 
providing that the charges therefor 
shall be reasonable, depends largely 
on the cost of constructing and op- 
erating the irrigation works, and the 
price which the owners of land can 
afford to pay for irrigation must de- 
pend in part on the use to which the 
land can be put. Young & Norton y. 
Hinderlider, 110 P. 1045, 15 N.M. 666. 
(2) The effect of the rate on persons 
to whom the services are rendered 
is as important a factor in determin- 
ing what is a reasonable rate as is the 
effect thereof on the profits of the cor- 
poration. Salt River Valley Canal 
Co. v. Nelssen, 85 P. 117, 10 Ariz. 9, 
12 L.R.A.N.S. 711,16 Ann.Cas, 796: 
(3) What is determined to be a rea- 
sonable charge for water furnished 
for irrigation in one year will not 
necessarily be a reasonable charge for 
another year, for the price for each 
year, in the absence of contract, must 
be controlled by the conditions and 
circumstances attendant on delivery. 
Toyah Valley Irr. Co. v. Winston, 
(Tex.Civ.App.) 174 S.W. 677. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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irrigation where such service is affected with a pub- 
le interest, there are to be applied the general prin- 
ciples applicable in the eases of other public utili- 
as to the rate base, and the determination of 
the elements thereof,?® so as to allow the distributor 
Where a rate which has been fixed 
for the supplying of water for irrigation has been va- 
eated by the court as unreasonably low, the irriga- 
tion company must again go before the rate fixing 


25 


ties, 


a fair return.?7 


WATERS 


body and have a reasonable rate established,?® the 


25. See Public Utilities §§ 24-60. 

26. See cases infra this note. 

[a] Present fair value of property. 
—(1) A distributor of water for irri- 


gation is entitled to a fair return on 
the reasonable fair: value of its prop- 
erty at the time it is rendering service 
to the public (Stanislaus County v. 
San Joaquin & King’s River Canal & 
Irrigation Co., 24 S.Ct. 241, 192 U.S. 
201, 48 L.Ed. 406 [rev 113 F. 930]; 
San Diego Land & Town Co. v. City of 
National City, 19 S.Ct. 804, 174_U.S. 
739, 48 L.Ed. 1154; San Diego Land 
& Town Co. v. Jasper, 89 F. 274; San 
Joaquin & Kings River Canal & Irri- 
gation Co. y. Stanislaus County, 99 
P. 365, 155 Cal. 21), (2) and it is not 
entitled to a fair return on the orig- 
inal cost of its plant (San Diego Land 
& Town Co. v. City of National City, 
TOMO 804,284 Os. Woo, -45,. ts.1d. 
1154 [aff 74 F. 79]). (38) The present 
value of the plant, having due regard 
to the cost of maintenance, deprecia- 
tion by wear and tear, and the rights 
of the public, is the basis on which 
reasonable and just rates are to be 
determined, and if on that basis a fair 
interest is allowed, there can be no 
just cause of complaint. San Diego 
Land, etc., Co. v. National City, 74 F. 
79 [aff 19 S.Ct. 804, 174 U.S, 7139, 43 
L.Ed. 1154]. (4) An irrigation com- 
pany is not entitled to a fair return 
on the full value of its plant and sys- 
tem where the system is constructed 
on a larger scale than is necessary to 
supply the present demands for serv- 
ice, in the expectation of a larger 
business which has not materialized. 
San Diego Land & Town Co. v. Jas- 
per, 23-S.Ct. 571,189 U.S. 439, 47 I: 
Ed. 892 [aff 110 F. 702]; Boise City 
Irr. & Land Co. v. Clark, 131 F. 415, 
65 C.C.A. 399. (5) The present value 
of the plant of an irrigation system 
may be determined by finding the re- 
production cost as of the date of the 
use in question, and from this cost de- 
ducting the depreciation that has oc- 
curred from age and usage. San 
Joaquin & Kings River Canal & Irri- 
gation Co. v. Stanislaus County, 191 
F. 875 [rev on other grounds 34 S.Ct. 
652, 233 U.S. 454, 58 L.Ed. 1041]. 


[b] Elements of rate base.—(1) It 
has been held that, in determining 
the reasonableness of rates for wa- 
ter supplied for irrigation fixed by 
the public rate fixing body, the court 
may take into consideration the price 
which the irrigation plant or system 
brought on foreclosure (San Diego 
Land & Town Co. v. Jasper, 23 S.Ct. 
571, 189 U.S. 439, 47 L.Ed. 892 [aff 
110 F. 702]), (2) the valuation of the 
plant for purposes of taxation (San 
Diego Land & Town Co. v. Jasper, 
supra), (3) deterioration of the plant 
necessitating repairs (San Diego 
Land & Town Co. v. Jasper, supra; 
San Diego Land & Town Co. v. City 
of National City, 19 S.Ct. 804, 174 U.S. 
739, 43 L.Hd. 1154 [aff 74 F. 79]), (4) 
depreciation in value of the plant 
(San Diego Land & Town Co. v. Jas- 
per, supra; San Joaquin & Kings Riv- 
er Canal & Irrigation Co. v. Stanis- 
Jaus County, 191 F. 875 [rev _on other 
grounds 34 S.Ct. 652, 233 U.S. 454, 
58 L.Ed. 1041]), (5) and in the value 


of services rendered to consumers 
(San Diego Land & Town Co. v. Jas- 
per, supra). (6) The right of an ir- 
rigation company as against riparian 
proprietors to withdraw the water 
which it distributes through its canals 
must be included in the valuation of 
its property in determining whether 
the water rates fixed by the public 
rate fixing body will yield the return 
to which the company is entitled by 
statute. San Joaquin & Kings River 
Canal & Irrigation Co. v. Stanislaus 
County, 34 S.Ct. 652, 233 U.S. 454, 58 
L.Ed. 1041 [rev 191 F. 875]. (7) 
Rental charges for the use of water 
from irrigating canals are not based 
on the actual carriage and delivery to 
each individual consumer. Niday v. 
Barker, 101 P. 254, 16 Idaho 73. (8) 
The actual cost of a water right own- 
ed by a distributor cannot be used in 
determining a rate (Capital Water Co. 
v. Public Utilities Commission of 
Idaho, 262 P. 8638, 44 Idaho 1), (9) 
but such actual cost may be consider- 
ed in determining the present fair 
value of the water right (Capital Wa- 
ter Co. v. Public Utilities Commis- 
sion of Idaho, supra). (10) Where an 
appropriator of water for irrigation, 
in consideration for a grant of a right 
of way for an irrigation ditch through 
certain land, conveyed to the land- 
owner a perpetual water right, such 
water right cannot be considered as 
a part of the property of a public serv- 
ice irrigation company which is a 
successor in interest of the appropria- 
tor, for the purpose of valuation in de- 
termining rates (Capital Water Co. 
v. Public Utilities Commission of 
Idaho, supra), (11) but the cost of 
delivering water to supply such a 
water right should be considered as 
constituting a part of the expense of 
the company’s business (Capital Wa- 
ter Co. v. Public Utilities Commission 
of Idaho, supra). (12) Under a stat- 
ute providing that the rate fixing body 
shall value the property used by any 
public irrigation company and esti- 
mate its annual reasonable expenses, 
including repairs, and shall establish 
maximum rates of charge by Such 
eompany so that its net annual income 
shall be not less than six nor more 
than eighteen per cent on the value 
of the property, when in making such 
estimate a deduction is made for de- 
terioration of the plant from year to 
year, an allowance should be made for 
such deduction and added to the an- 
nual income in fixing the rates to 
cover the cost of renewal or recon- 
struction. San Joaquin & Kings Riv- 
er Canal & Irrigation Co. v. Stanis- 
laus County, 163 F. 567. (13) In the 
fixing of rates for an irrigation com- 
pany by boards of supervisors of dif- 
ferent counties in which the water is 
supplied by the same canal, where itis 
provided by statute that a rate must 
be established to allow the company a 
specified minimum net profit on the 
value of its entire plant, its earn- 
ings in all the counties must be tak- 
en into consideration in determining 
the reasonableness or legality of any 
particular rate, and the distance of 
each county from the head of the 
canal and the consequent loss of wa- 
ter from seepage and evaporation 
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old rate remaining in effect until a new rate is deter- 
mined by the rate fixing body,”® and the distributing 
company cannot charge a higher rate before such new 
rate has been determined.®° 


[§ 1085] (d) Discrimination. 
general rule that a distributor of water for irrigation 

| supplying water to the public may not discriminate 
against individual users of its water,** a discrimi- 
nation in fixing rates for water for irrigation based 


While it is the 


should be considered, and, as between 
the respective counties, the higher 
charge should be authorized by the 
one having the longest flow. San 
Joaquin & Kings River Canal & Irri- 
eorcen Co. v. Stanislaus County, 163 


{[c] Exclusion of item from rate 
base.—(1) Where the exclusion of an 
item from the water rate base by the 
public utilities commission is based on 
sufficient evidence, the court cannot 
interfere. Sutter Butte Canal Co. v. 
Railroad Commission of California, 
259 B2,.937,.202-Cals 179 fatt 49uS:Cr 
325, 279 U.S. 125, 73 L.Ed. 637]. ~(2) 
A rate fixing body is justified in ex-- 
cluding reproduction cost from its 
consideration in fixing a rate for wa- 
ter for irrigation, where the only tes- 
timony regarding such factor was un- 
certain (Sutter Butte Canal Co. v. 
Railroad Commission of California, 
supra), (3) and under such circum- 
stances the rate fixing body cannot 
be said to have arbitrarily refused to 
consider this factor (Sutter Butte 
Canal Co. v. Railroad Commission of 
California, supra). : 


27. Stanislaus County v. San Joa- 
quin & K. R. Canal & Irrigation Co., 
24 S.Ct. 241; 192 U.S. 201, 48 I.md. 
406 [rev 113 F. 930]; Pioneer Irr. Co. 
v. Board of Com’rs of Yuma County, 
Colo., "2517 EY 26451163" CiCVAS 1420" [aie 
236 F. 790, and aff 42 S.Ct. 568, 259 
U.S. 498, 66 L.Hd. 1027]; Sutter Butte 
Canal Co. v. Railroad Commission of 
California, 259 P. 987, 202 Cal. 179 
hee 49 S.Ct. 325, 279 U.S. 125, 73 Ld. 

[a] What amounts to fair return. 
—(1) The fixing of a rate for the sale 
and distribution of water for irriga- 
tion which allows a return of six per 
cent on the present fair value of the 
system is not confiscation nor the tak- 
ing of property without due process 
of law, although the distributing com- 
pany was earning eighteen per cent 
under the former rates charged by it. 
Stanislaus County v. San Joaquin & 
K. R. Canal & Irrigation Co., 24 S.Ct. 
241, 192 U.S. 201, 48 L.Ed. 406 [rev 113 
F. 930]. (2) Where the rate fixed may 
be sufficient to include payment for 
the value of the water furnished in 
addition to a return on the capital ap- 
plied to the particular use, it is impos- 
sible to say that the rate is not a fair 
one. Pioneer Irr. Co. v. Board of 
Com’rs of Yuma County, Colo., 251 F. 
264, 163 C.C.A. 420 [aff 236 F. 790, and 
aff 42 S.Ct. 568, 259 U.S. 498, 66 L.Ed. 
1027]. (3) In view of the many com- 
plications inhering in the system of 
operation of a utility supplying water 
for irrigation, it cannot be said as a 
matter of law that a rate of return 
of five and twenty-eight hundredths 
per cent on the valuation fixed is a 
rate of return so low as to be con- 
fiscatory. Sutter Butte Canal Co. v. 
Railroad Commission of California, 
209 eR. 938%, 202 Cal. 179 Patt 4oNSiGe 
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28. Green v. Jones, 126 P. 1051, 22 
Idaho 560. 


29. Green v. Jones, supra. 
30. Green v. Jones, supra. 
31. See supra § 1065. 


1416 [67 C.J.] 


on reason and justice can properly exist.?? In fixing 
rates to be charged for water furnished for irrigation 
the public rate fixing body may act so as to remove 
any unfair discrimination which may exist as be- 
tween contracting consumers and noneontracting 


consumers.°? 


[§ 1086] (e) Proceedings for Relief against Un- 
An action to obtain relief from 
unreasonable rates or charges may be brought by ei- 
ther a distributor or consumer of water supphed for 
irrigation, who is affected by such rate.*4 
rule obtaining in some jurisdictions that a party 
claiming rates fixed by a public rate fixing body to 


reasonable Rates. 


32. Henderson v. Oroville-Wyan- 
dotte Irr. Dist., 2 P.(2d) 808, 213 Cal. 
514; Willard v.. Glenn-Colusa Irr. 
Dist., 258 P. 959, 201 Cal. 726; Live 
Oak Water Users’ Ass’n v. Railroad 
Commission of State of California, 
219 P. 65, 192 Cal. 132 [error dism 46 
S.Ct. 149, 269 U.S. 354, 70 L.Bd. 305]; 
Traber v. Railroad Commission, 191 
P. 366, 183 Cal. 804. 


[a] Rule applied.—(1) An order 
of the rate fixing body dividing con- 
sumers of water from an irrigation 
company into two classes, those who 
were contract consumers and those 
who were noncontract consumers, the 
increased rate fixed being less per acre 
for contract holders than for noncon- 
tract consumers, but the contract 
holders being required to pay the low- 
er rate on the basis of the entire acre- 
age of their respective heldings, while 
the noncontract consumers were to 
pay the higher rate on the total acre- 
age designated in the application of 
the consumer, is not an unjust or un- 
reasonable discrimination. Live Oak 
Water Users’ Ass’n v. Railroad Com- 
mission of State of California, 219 P. 
65, 192 Cal. 132 [error dism 46 S.Ct. 
149, 269 U.S. 354, 70 L.Hd. 305]. (2) 
Action of an irrigation district in me- 
tering certain lands and refusing to 
meter others is not discriminatory 
when the distinction is based on the 
nature of the lands, certain lands re- 
quiring more water than others. Wil- 
lard v. Glenn-Colusa Irr. Dist., 258 P. 
959, 201 Cal. 726. (3) The fact that 
the public utility commission does 
not order a discontinuance of the 
practice of an irrigation company to 
furnish water free of charge to cer- 
tain consumers under an arrangement 
whereby such consumers granted con- 
cessions to the company enabling it 
to construct its system is not an un- 
lawful discrimination against other 
consumers paying the company for 
water. Traber v. Railroad Commis- 
sion, 191 P. 366, 183 Cal. 804. 


[b] Maintenance and operation of 
system.—A statute giving the board 
of directors of an irrigation district 
the power to raise ali costs and ex- 
penses of operating and maintaining 
the district by tolls levied on water 
users, rather than by assessments, 
thus putting the entire burden of 
maintaining and operating the system 
on the land owners using the water, 
whilé the other land owners of the 
district escape taxation entirely in so 
far as the same is levied for main- 
tenance purposes, is not unconstitu- 
tional as an unfair discrimination. 
Willard v. Glenn-Colusa Irr. Dist., 258 
P. 959, 201 Cal. 726. 


[ce] Assessment paid by one class 
of consumers only.—Where the judg- 
ment of a court has declared invalid 
rates charged by an irrigation district 
to outside consumers in excess of the 
rates charged consumers within the 
district, such judgment is not a con- 
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eourt.?® 


Under the 


fiscation of the property of the dis- 
trict because of the fact that it results 
in consumers within the district pay- 
ing higher charges for water than 
consumers outside the district, since 
consumers within the district must 
pay in addition to the regular rate an 
assessment to provide for the exten- 
sion of the irrigation system within 
the district. In such case, the two 
classes of consumers stand in entire- 
ly different positions regarding their 
respective rights to have water sup- 
plied to them by the district. Hender- 
son v. Oroville-Wyandotte Irr. Dist., 2 
PA@a) 8035 cleeCal oda, 


23. Sutter Butte Canal Co. v. Rail- 
road Commission of California, 259 
PB. 937, 202 Cal. 179 [aff 49 S.Ct.»325, 
29 WS.) 125,173 Ld Gon. 


24. Kohler v. United Irr. Co., (Tex. 
Civ.App.) 222 S.W. 337. See Lanning 
v. Osborne, 76 F. 319 [aff 20 S.Ct. 860, 
178 U.S. 22, 44 L.Ed. 961] (recognizing 
rule). And see cases infra this note. 


[a] Parties.—(1) Where a statute 
provides that a suit to set aside wa- 
ter rates established by the public 
rate fixing body shall be brought 
against that body, in such an action 
brought by consumers of water for ir- 
rigation purposes, the distributor is a 
proper party defendant. American 
Rio Grande Land & Irrigation Co. v. 
Karle, (Tex.Civ.App.) 237 S.W. 358. 
(2) Where, in an action by a public 
utility irrigation company to deter- 
mine the reasonableness of rates es- 
tablished by the rate fixing body, the 
defendant consumers who initiated 
proceedings before the body which re- 
sulted in the fixing of the rates com- 
plained of have defaulted, there is 
still a sufficient party defendant to en- 
able the court to determine the merits 
of the controversy as long as the rate 
fixing body defends the action (San 
Diego Land & Town Co. v. Jasper, 23 
S.Ct, Si 89) TUS 439,47 Tbs 892 
[aff 110 F. 702]), (3) since it is the 
representative of the public and is 
authorized to defend in behalf of all 
parties interested (San Diego Land & 
Town Co. v. Jasper, 110 F. 702 [aff 


28 S.Ct. 571, 189 U.S: 4389, 47 Twat 
892]). 
[b] Petition sufficient to support 


temporary injunction.—A petition al- 
leging that it was filed on behalf of 
plaintiffs and all other water users 
Similarly affected, that the defendant 
company had contracted to furnish 
water at specified rates, that the 
board of water engineers had estab- 
lished increased rates which were un- 
reasonable, and that, wgnless_ re- 
strained, the company would compel 
plaintiffs to pay the unreasonable 
rates or deprive them of their water, 
is sufficient to support a temporary 
injunction against the enforcement of 
the increased rates, at least after it 
was modified so as to protect only 
plaintiffs in the suit. American Rio 
Grande Land & Irrigation Co. vy. 
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be unreasonable may apply to such body for a re- 
examination of such rates,?*® it has been held that 
resort must be had to such means of securing relief 
from the enforcement of such rates before any deter- 
mination as to their reasonableness can be made by a 
Although acts within the discretionary 
power delegated by the legislature to an officer or 
board are not subject to review by the courts,*?* when 
a regulatory board or commission has arbitrarily and 
without the exercise of judgment fixed rates to be 
charged for water for irrigation,®® or has fixed rates 
which are found to be unreasonable,*® a court may 
set aside such rates and order the regulatory body 


Karle, (Tex.Civ.App.) 237 S.W. 358. 


[c] Evidence.—(1) The burden is 
on the party claiming that rates 
charged for water for irrigation are 
unreasonable to prove it. Chapman v. 
American Rio Grande Land & Irriga- 
tion Co., (Tex.Civ.App.) 271 S.W. 392. 
(2) In an action to set aside in- 
creased rates established by the pub- 
lic rate fixing body, evidence which 
indicates that, on final trial, the proof 
may be sufficient to justify setting 
aside the rates is all that is necessary 
to authorize a temporary injunction 
pendente lite against the enforcement 
of the rates (American Rio Grande 
Land & Irrigation Co. v. Karle, (Tex. 
Civ - App.) )23:72..S.Was58). GG) candaea 
statutory provision that a plaintiff 
who seeks to set aside rates estab- 
lished by the public rate fixing body 
must show by clear and satisfactory 
evidence that the rates are unreason- 
able and unjust does not apply to an 
application for a temporary injunction 
to restrain enforcement of the rates 
pending the final determination of 
their reasonableness (American Rio 
Grande Land & Irrigation Co. v. 
Karle, supra). 

[d] Effect of appeal to rate fixing 
body on rights of beneficiaries of 
trust declared by distributor.—Land- 
Owners who are consumers of water 
furnished by an irrigation company, 
and who afe beneficiaries under a 
trust deed executed by the company, 
do not abandon their rights by an 
appeal to the public service commis- 
sion to determine water rates. <Ad- 
amson v. Black Rock Power & Irriga- 
tion Co., 297 F. 905 [cert den 45 S.Ct. 
196, 266 U.S. 630, 69 L.Ed. 477, and 
appeal dism 45 S.Ct. 196, 266 U.S. 592, 
69 L.Ed. 458]. 


35. Conditions precedent to review 
of order of public utility commission 
see Public Utilities § 129. 


Possibility of relief at hands of 
public utility commission before 
bringing action to restrain enforce. 


aoe of order see Public Utilities § 


36. Osborne v. San Diego Land & 
Town Co., 20 S.Ct. 860, 178 U.S. 32 
44 L.Ed. 961 [aff 76 F. 319]: San 
Joaquin & Kings River Canal & Irri- 
gation Co. v. Stanislaus County, 99 P. 
365, tbo) Calais 


37. Encroachment of judiciary on 
legislature in questions arising un- 
der police power in general see Con- 
stitutional Law § 392. 

Scope and extent of court’s power 
to review orders of public utility com- 
mission see Public Utilities § 137. 

38. Spring Valley Water-Works vy. 
San Francisco, 22 P. 910, 1046, 82 Cal. 
286, 16 Am.S.R. 116, 6 L.R.A. 756. 

39. Osborne v. San Diego Land & 
Town Co., 20 S.Ct. 860, 178 U.S. 22, 44 
L.Ed. 961 [aff 76 F. 319]. See San 
Diego Land & Town Co. vy. City of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to fix such rates as are reasonable and are allowed by 
law, the court having the power to determine the rea- 
sonableness and justness of rates according to its 
own independent judgment as to both law and 
faets,*® but the court has no power to fix other rates 
itself.41 The established rate is binding on all per- 
sons affected by it until annulled by some proper 
court on direct attack in an appropriate proceed- 
ing,*? and it is not subject to collateral attack.*? 
A temporary injunction may be issued to restrain 
the enforcement of the established rates pending de- 
termination of the suit. In an action by a consum- 
er for a determination of the rate which he shall pay 
for water for irrigation, he is not entitled to an in- 
junetion pendente lite to restrain the shutting off of 
his water supply pending determination of the ac- 
tion, where the distributor is willing to furnish wa- 
ter at the rate established for service to the public 
generally, and the consumer’s damage, if any, can 
be accurately measured by any overcharge which he 
may pay for water.4® Where a court has adjudged 
a rate fixed by a public rate fixing body to be unrea- 
sonable and void, such body cannot repudiate the or- 
der of the court by again establishing an identical 
rate, based on the same evidence,*® but the rate fix- 
ing body may take into consideration in determining 


National City, 19 S.Ct. 804, 174 U.S. 
730 40 elcid. dod wfatoai4 1.1.0) 
(recognizing rule). 

[a] Limitation on power of courts. 
—(1) The judiciary should not in- 


tacked. 


App. 280. (2) 
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the rate fixing body in establishing 
the rate cannot be collaterally at- 
McCracken v. 
Water & Land Co., 137 P. 908, 25 Colo. 
Where defendant irri- 
gation company was a party to a 
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a rate evidence taken at former hearings before such 
body.47 Failure of a distributor to offer evidence as 
to the value of its water rights before the public rate 
fixing body does not estop it to assert that the value 
of such rights was not taken into account in fixing 
the rate.*® 


Review of orders of rate fixing body. A court will 
not set aside orders of a public rate fixing body in 
matters over which it has jurisdiction because of er- 
rors in the admission or rejection of evidence, where 
the error does not amount to the entire exclusion of 
evidence otherwise admissible, touching a matter in 
issue.*® In a jurisdiction where the scope of the 
writ of certiorari extends only to review the judicial 
action of an inferior tribunal, board, or officer, done 
in excess of its jurisdiction,®® it has been held not 
to extend to review an order of a rate fixing body 
establishing a rate for water furnished for irriga- 
tion.>? 


[§ 1087] (3) Payment and Collection of Rates 
and Charges®>*—(a) In General. Generally, a con- 
sumer is not required to pay for water rights for 
lands not susceptible of irrigation from the distribu- 
tor’s system,°® or for land not requiring irrigation ;°* 
but where a consumer has contracted to pay a mini- 


County, 34 S.Ct. 652, caer U.S.. 454, 58 
L.Ed. 1041 [rev 191 ¥. (ome 
Montezuma 49. Brewer v. Ee Commis- 
sion of California, 210 P. 511, 190 Cal. 
60 [error dism 45 S.Ct. 124, 266 U. 
S. 641, 69 L.Ed. 483]. 


terfere with the coilection of rates es- 
tablished under legislative sanction 
unless they are so plainly and palpa- 
bly unreasonable as to make their en- 
forcement equivalent to the taking of 
property for public use without such 
compensation as, under all the cir- 
cumstances, is just, both to the owner 
and to the public. San Diego Land 
& Town Co. v. City of National City, 
19° S:Ct) $04, 174 U.S. 739, 43° 1. Ed. 
1154 [aff 74 F. 79]. (2) Where the 
board of directors of an irrigation 
district is given the power to fix rates 
and charges, and is invested with a 
very large discretion in their fixation, 
the courts should not interfere with 
the exercise of such discretion in the 
absence of a elear showing of its 
abuse, and the remedy of the consum- 
er for the imposition of an undue 
burden by assessments or tolls, or 
both, is that of effecting a change in 
the directory of the district by the 


means provided by statute. Wores v. 
imperial “irr: Dist, 227). Ps. 181, 6193 
Cal. 609. 


40. American Rio Grande Land & 
Trrigation Co. v. Karle, (Tex.Civ.App.) 
Zee S-VWers oo. 

41. Osborne v. San Diego Land & 
Town .©o;,- 2.0 S:Ct. 860; 178° U.S. 22, 
44 Lid. 961 faff 76 F. 319]; 
v. Lucas, 230 P. 789, 76 Colo. 94. 


42. McCracken v. Montezuma Wa- 
tereccluand: Co., 137 PP. 903; 25. Colo. 
App. 280. 

Conclustiveness of orders of public 
utility commission in general see 
Public Utilities § 123. 

43. Northern Colorado Irr. Co. v. 
Pouppirt, 108 P. 23, 47 Colo. 490; Mc- 
Craeken v. Montezuma Water & Land 
Co., 137 P. 903, 25 Colo.App. 280. 


[a] Rule applied.—(1) In an ac- 
tion by a distributor to recover com- 
pensation for waiter furnished for ir- 
rigation, proof that defendant has 
paid the full amount to which plain- 
tiff was entitled under the rates fixed 
by the public rate fixiny body is a 
complete defense, since the action of 


Hough 


statutory proceeding before the coun- 
ty commissioners in which the rate 
for water was fixed, the adjudication 
of the board cannot be collaterally at- 
tacked by it in mandamus to compel 
it to furnish water for a certain sea- 
son at the rate fixed by the county 
commissioners, the decision of the 
commissioners being conclusive until 
judicially overturned on a direct at- 
tack. Northern Colorado Irr. Co. v. 
Pouppirt, 108 P. 23, 47 Colo. 490. 


44. American Rio Grande Land & 
Irrigation Co. v. Karle, (Tex.Civ.App.) 
237, S.W. 368. 

45. Pellissier v. Whittier Water 
Co., 209 P. 593, 59'Cal.App, 1. 


46. Montezuma Water & Land Co. 
v. McCracken, 163 P. 286, 62 Colo. 
394, 


[a] Reason for rule.-—A judgment 
of a court declaring a rate fixed by 
a public rate fixing body to be un- 
reasonable and void is res judicata in 
relation to subsequent orders or regu- 
lations of such body made on the 
same evidence. Montezuma Water & 
Land Co. v. McCracken, 163 P. 286, 62 
Colo. 394. 


47. Steamboat Canal Co. v. Gar- 
son, 185 P. 801, 1119, 43 .Nev. 298. 


[a] Illustration.—A public service 
commission’s use, in a hearing as to 
water rates, of testimony and data 
obtained at former hearings, after due 
notice that such testimony and data 
would be considered, and ample time 
for examination thereof given all the 
parties to the proceeding, was not an 
abuse of discretion, where a full hear- 
ing was held, with full opportunity to 
all parties to introduee and cross- 
examine witnesses, and to test, ex- 


‘plain, or refute such evidence, the use 


of such testimony and data not having 
deprived the parties of any substan- 
tial right. Steamboat Canal Co. v. 
Garson, 185 P. 801, 1119, 43 Nev. 298. 


48. San Joaquin & Kings River 
Canal & Irrigation Co. v. Stanislaus 


[a] Diustration.—In view of the 
limited power of review of the court, 
an order of the railroad commission 
fixing rates to be charged by a water 
company cannot be set aside on cer- 
tiorari because of error in rulings on 
evidence, unless constituting an entire 
exclusion of admissible evidence on 
one side touching the essential issue, 
amounting to a denial of due process 
of law, and so ousting the commission 
of jurisdiction, which cannot be said 
to be the case where the main sub- 
stance of that evidence was before the 
commission in the form of record of 
evidence presented in earlier proceed- 
ings involving the same _ issues. 
Brewer v. Railroad Commission of 
California, 210 P. 511, 190 Cal. 60 [er- 
ror dism 45 S.Ct. 124, 266 U.S. 641, 69 
L.Ed. 483]. 


50. Certiorari as confined to re- 
ee judicial acts see Certiorari §§ 
7-73. 


51. Degiovanni v. Public Service 
Commission of Nevada, 197 P. 582, 49 
Nev. 74. 


[a] Reason for rule-—(1) Where 
the scope of the writ of certiorari ex- 
tends only to review the judicial ac- 
tion of an inferior tribunal, board, or 
officer, done in excess of its jurisdic- 
tion, it will not extend to review the 
action of a public rate fixing body, 
which is purely legislative in char- 
acter (Degiovanni v. Publie Service 
Commission of Nevada, 197 P. 582, 49 
Nev. 74), (2) even though the order 
fixing a rate is made retroactive in 
operation (Degiovanni v. Publie 
Service Commission of Nevada, 
supra). 

52. Payment of rates or charges as 
condition precedent to right to sup- 
ply see supra § 1057. 


53. Marysville Development Co. v. 
Marotz, 258 P. 180, 44 Idaho 469. 


54. Summerland Dev. Co. v. Sum- 
ene (B.C.) [1928] 4 Dom.L.R. 
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mum sum for each acre of land owned by him, he can- 
not avoid payment in part because some of his land 
is not capable of being irrigated.°® An owner or op- 
erator of an irrigation system may collect mainte- 
nance fees from the consumers for the construction 
and maintenance of the irrigation system, as provid- 
ed by statute>® or contract between the parties.*7 
A covenant in a contract for a supply of water or in 
a deed of a water right that the consumer will pay 
a stipulated contract price or rental for the use of 
such water,®* and which may provide that such 
agreement to pay shall bind the land,®® although it 
ereates a lien on the land,®°® does not make a subse- 
quent purchaser of the land personally lable for 
such payment.*1 Where a distributor has accepted 
payment in advance for water to be furnished a con- 
sumer, the consumer has a right to receive the 
amount of water for which he has paid.®? It is gen- 
erally held that a consumer is not liable to pay for 
irrigation water which he does not receive,®* even 
though the contract for water provides that the dis- 
tributor shall not be responsible for a deficiency of 
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for water rights provides for deferred payments on 
the fulfillment by the distributor of certain condi- 
tions, a receiver of the distributor cannot collect 
such deferred payments which have been paid into 
court until the terms of the contract are complied 
with,®® and a contract holder who has paid any part 
of such deferred payments to a receiver of the dis- 
tributor under order of court is entitled to a credit 
on his contract for the amount so paid.®® A consum- 
er cannot avoid liability to pay for water which has 
been supplied to him under contract by a sale of his 
land,®? or by a failure to construct a ditch agreed 
to be constructed by him,°’ or by showing that the 
distributor’s ditch has been negligently and unskill- 
fully constructed.2® Where no rate or charge has 
been determined for water supplied for irrigation 
purposes, either by public authority or by private 
contract, the distributor is entitled to be paid the 
reasonable value of the services rendered.*° Where 
there is no contract for a supply of water, a land- 
owner is not liable for water furnished without his 
knowledge or consent.71_ One who receives no sup- 


water due to specified causes.®* 


Rio 


55. Chapman v. American 
(Tex. 


Grande Land & Irrigation Co., 
Civ.App.) 271 S.W. 392. 

[a] Reasen for rule. — When a 
Jandowner enters into a contract for 
water for irrigation, agreeing to pay 
a minimum sum for each acre of land 
owned by him, he should except from 
the contract such land as he may own 
which is not capable of being irrigat- 
ed. Chapman v. American Rio Grande 
Land & Irrigation Co., (Tex.Civ.App.) 
271 S.W. 392. 


56. See statutory provisions. 
57. See cases infra this note. 


[a] Effect of failure to contract 
for maintenance fees.—Where no pro- 
vision for maintenance fees is made 
in a consumer’s contract for water, 
he is not liable for the payment of 
maintenance fees before he com- 
mences taking water. South Side Irr. 
Co. v. Brooks, 165 N.W. 467, 102 Neb. 
577 


[b] Effect of refusal of consumer 
to take water.—A grantee of a per- 
petual water right cannot avoid pay- 
ment of an annual -maintenance 
charge, provided for in the contract 
for conveyance, by refusing to take 
water. Pasco Reclamattion Co. v. 
Rankert, 131 P. 1143, 73 Wash. 363. 


[ce] Collection after transfer of 
system.—Maintenance fees which 
have been contracted to be paid can 
be collected by a distributor of irri- 
gation water even after it has trans- 
ferred the irrigation system, where 
such fees became due and owing be- 
fore such transfer. Central Oregon 
ifm .Cowv.. Young, 213 P. 782,107) OF: 
39. \ 

[d] Contract under Carey Act 
project.— Where a consumer has en- 
tered into a contract for water with 
an irrigation construction company 
under a Carey Act reclamation proj- 
ect, which contract provides that the 
consumer shall bear the same rela- 
tion to the irrigation system as oth- 
er purehasers of water rights in the 
system, and that the consumer shall 
be entitled to such amount of water 
as may be fixed by the contract subse- 
quently to be entered into between 
the company and the state, the con- 
sumer is liable to the company’s suc- 
cessor to pay the same maintenance 
fees as are adjoining users in the sys- 


Where a contract 


ply of water for 


tem. Skinner v. Jordan Valley Irr. 
Dist., 300 P. 499, 187 Or. 480 [mod on 
other grounds and reh den 3 P.(2d) 
534, 137 Or. 480]. 

58. Farmers & Merchants Irriga- 
tion Co. v. Hill, 134 N.W. 929, 90 Neb. 
Set 39 L.R.A.N.S. 798, Ann.Cas.1913A 


59. Fresno Canal & Irrigation Co. 
Vee Dunbar, (22), Pa /275,.80 wale 530: 
Fresno Canal & Irrigation Co. v. 


Rowell, 22 P..53, 80 Cal. 114, 18 Am. 
Sok 142; 
60. See infra § 1089. 


61. Fresno Canal & Irrigation Co. 
Vea DOUNDaty wach e a tone OOM @ale bal. 
Fresno Canal & Trrigation Co. v. 
Rowell, 22 P. 53, 80 Cal, 114,13 Am. 
S.R. 112; Farmers & Merchants Irr. 
Cos V4 EI 1384 NSW... 929," 90). Neb. 
Bee 39 L.R.A.N.S. 798, Ann.Cas.1913A 


62. Cameron County Water Im- 
provement Dist. No. 1 v. Daniels, 
(Tex.Civ.App.) 269 S.W. 1066. 

[a] Rule applied.—In an action by 
a consumer against an irrigation dis- 
trict for failure to furnish water, 
where the tax collector of the district 
accepted payment from the consumer 
in advance for water and issued an 
official receipt therefor, and the dis- 
trict retained such payment, by ac- 
cepting and retaining the benefits of 
payment the district is estopped to 
plead ultra vires or want of authority 
in the tax collector making the con- 
tract in its behalf. Cameron County 
Water Improvement Dist. No. 1 v. 
Daniels, (Tex.Civ.App.) 269 S.W. 
1066. . 

63. Madera Canal & Irr. Co. v. 
Arakelian, Inc., 284 P. 971, 103 Cal. 
App. 592; Marysville Development 
Co. v. Marotz, 289 P. 72, 49 Idaho 480: 
Matter of Juanita Sugar, ete. Co., 6 
Porto Rico Fed. 192. 


[a] Where contract is for supply 
for definite periods.—Where the con- 
tract for a supply of water for irri- 
gation may be segregated into uni- 
form annual periods, during which 
reciprocal obligations are created to 
supply a specified quantity of water 
on the one hand, and to pay a definite 
amount therefor on the other hand, a 
total failure to furnish water during 
an entire year will relieve the con- 
sumer from the obligation to pay for 


irrigation directly from a distribu- 


the water to have been supplied dur- 
ing that year. Madera Canal & Irr. 
Co. v. K. Arakelian, Inc., 284 P. 971, 
103 Cal.App. 592. 

[b] Where contract is entire.— 
Where the contract to furnish water 
for irrigation is for one whole and en- 
tire purpose, as to furnish water to 
irrigate the whole crop on a spéeci- 
fied acreage, regardless of the amount 
of water necessary for that purpose, if 
the distributor fails to furnish all the 
water necessary to irrigate the entire 
crop, it cannot recover any part of 
the contract price. Louisiana State 
Bae Milling Co. v. Gage, 7 La.App. 

[ec] Liability for payments oun 
stock.—Where installment payments 
of principal and interest to be made 


by a stockholder in an irrigation com- | 


pany on the purchase price of his 
stock depend, in a given year, on the 
furnishing of water for the irrigation 
season of that year, the failure of the 
company to furnish water for sub- 
stantially the whole of such season 
relieves the stockholder from liability 
for payments for that year. Conti- 
nental & Commercial Trust & Savings 
agth McCarty, 188 F. 278, 110 €.G. 


64. Madera Canal & Irrigation Co. 
v. K. Arakelian, Inc., 284 P. 971, 103 
Cal.App. 592. 


65. Childs v. Neitzel, 141 P. 
Idaho 116. EE 


66. Childs v. Neitzel, supra. 


67. Bennett v. Rio Grande Canal 
Co., (Tex.Civ.App.) 182 S.W. 713. 

68. Fresno Canal & Irrigation Co. 
v. Dunbar, 22 P. 275, 80 Cal. 530. 


69. Fresno Canal & Irrigation Co. 
v. Dunbar, supra. 


70. Lassen Irr. Co. v. Long, 106 
P. 409, 157 Cal. 94; Ferre Canal Go. ve 
Burgin, 30 So. 863, 106 La. 309. 

_71. Beaumont Irrigating Co. v. El- 
lison, (Tex.Civ.App.) 260 SW. 245. 


[a] Tllustrationm—Where an _ irri- 
gating company’s agent found water 
flowing from the company’s canal on- 
to a crop of a landowner, and left it 
flowing at the request of the owner’s 
foreman, who has no actual or appar- 
ent authority to contract for water, 
and the owner had the water cut off 
as soon as it was called to his atten- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tor, but who uses for the irrigation of his lands waste 
water flowing onto his lands from the lands of adja- 
cent consumers, cannot be made to pay the distribu- 
tor for the use of such water.72 Landowners who are 
consumers of water furnished by an irrigation com- 
pany and who are beneficiaries under a trust deed 
executed by the company do not abandon their rights 
by nonpayment of water charges.’ 


[§ 1088] (b) Right of Distributor To Refuse Sup- 
ply for Nonpayment. A distributor may withhold 
a supply of water from a consumer until payment 
of current rates or charges has been made in accord- 
ance with the provisions of statute or contract,™* or 
until reasonable security has been given for such pay- 
ment,‘® and a consumer may be enjoined from using 
water until such payment is made;*® but the mere 
failure to pay rates or charges in the amount and 
at the times stipulated has been held not to work an 
abandonment or forfeiture of a consumer’s water 
right.*7 <A distributor may also withhold the deliv- 
ery of water for nonpayment of charges past due, 
after giving due notice that the supply will be shut 
off unless arrears are paid up.*® Where the consum- 
er claims an absolute right to take water beyond the 
control of the distributor, and without making pay- 
ment therefor, the distributor may cut off the sup- 
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ply.7® A distributor may shut off the water for non- 
payment even though he has another remedy to en- 
force payment;®° but it has been held that, where a 
remedy is specifically provided by statute for the en- 
forcement of payment, a distributor may not refuse 
to furnish water as a method of enforcement,*! nor 
may he declare a forfeiture of the water contract and 
all payments theretofore made.’? Under a statute 
imposing a criminal penalty for the taking of water 
by a consumer in default of payment and contrary 
to the orders of the distributor,®* it has been held 
that the distributor is confined to the remedy given 
by the statute. Where a consumer has defaulted 
in payment of rental for water for irrigation, and the 
distributor delivers water and accepts payment for 
years subsequent to those during which the defaults 
occurred, such acts operate as a waiver of the distrib- 
utor’s right to insist on a forfeiture of the consum- 
er’s right to receive water.®® 


[§ 1089] (c) Lien for Rates and Charges on Land 
or Crops®*°—aa. In General. The rates or charges 
for water furnished by a distributor to a consumer 
for irrigation purposes may be made a lien on the 
land for the irrigation of which the water is furnish- 
ed and delivered, or on the crops grown on such 
land, when so provided in the contract for water,®* or 


tion, he is not liable for the amount 
furnished. Beaumont Irrigating Co. 
mate SEAR: (Tex.Civ.App.) 260 S.W. 
45. 


72. Milner Low Lift Irr. Dist. v. 
Eagen, 286 P. 608, 49 Idaho 184. 


73. -Adamson v. Black Rock Power 
& Irrigation Co., 297 F. 905 [cert den 
45 S.Ct. 196, 266 U.S. 630, 69 L.Ed. 
477, and appeal dism 45 S.Ct. 196, 266 
U.S. 592, 69 L.Ed. 458]. 

[a] Reason for rule.—Where a 
trust has been declared by an irri- 
gation company in favor of consumers 
of water, in this as in any trust for 
a number, no beneficiary alone or with 
the trustee can sever his interest in 
the trust from that of the other bene- 
ficiaries, and in so far as beneficiaries 
have covenanted for payments for the 
benefit of the trust, the covenants run 
with the land and inure to the benefit 
of all beneficiaries, and the obligation 
cannot be evaded. Adamson v. Black 
Rock Power & Irrigation Co., 297 F. 
905 [cert den 45 S:Ct. 196, 266 U.S. 
630, 69 L.Ed. 477, and appeal dism 
45 S.Ct. 196, 266 U.S. 592, 69 L.Ed. 
458]. 

74. Reynolds v. North Side Canal 
Co., 213 P. 344, 36 Idaho 622; State v. 
Pasco Reclamation Co., 156 P. 834, 90 
Wash. 606. 

75. Reynolds v. North Side Canal 
Co., 213 P. 344, 36 Idaho 622. 


76. Dundy County Irr. Co. v. Mor- 
ris, 185 N.W. 350, 107 Neb. 64. 


77. Cooper v. Shannon, 85 P. 175, 
36 Colo. 98, 118 Am.S.R. 95; South 
Boulder & R. C. Ditch Co. v. Marfell, 
25 P. 504, 15 Colo. 302. But see Farm- 
ers’ Co-operative Ditch Co. v. River- 
side Irr. Dist., 94 P. 761, 764, 765, 764, 
14 Idaho 450, 462, 463, 464 (where the 
court said that the right to use wa- 
ter, after “once being sold, rented or 
distributed to any person who has set- 
tled upon or improved land for agri- 
cultural purposes,” under the consti- 
tutional provision, becomes a_ per- 
petual right, subject to defeat only 
by failure to pay annual water rents 
and comply with the lawful require- 
ments as to the conditions of the 
use). 


[a] provision for for- 


Effect of 


feiture in contract.—A provision in 
the contract that, on failure to pay 
the annual rental, the consumer “will 
forfeit and relinquish all rights and 
claims whatsoever both against the 
said company and in or to the use of 
said water from said ditch,” applies 
only to rights given by the contract, 
and does not waive the consumer’s 
statutory right to obtain water from 
the company’s ditch under an order of 
the county commissioners fixing a 
lower rental than that provided in 
the contract. South Boulder & R. C. 
Pee Co. v. Marfell, 25 P. 504, 15 Colo. 


78. Bright v. Virginia & Gold Hill 
Water Co., 270 F. 410; La Mesa Com- 
munity Ditch v. Appelzoeller, 140 P. 
1051, 19 N.M. 75; Holmes v. White- 
stone Irrigation & Power Co., 244 P. 
579. 1388 Wash. 261. See also Sears 
v. Orchards Water Co., 236 P. 502, 115 
Or. 291 (where an injunction against 
the collection of an assessment for 
maintenance by shutting off water, 
which assessment was claimed to be 
excessive, was denied). 


79. Fuller v. Azusa Irr. Co., 71 P. 
98, 188 Cal. 204. 


80. State v. Pasco Reclamation 
Co., 156 P. 834, 90 Wash. 606. 


[a] Thus, where a contract under 
which an irrigation company fur- 
nished water to an improvement dis- 
trict of a city authorized it, in event 
of nonpayment, to turn off the water, 
the fact that the company has the 
right to proceed against the city, the 
agent of the company to collect pay- 
ments from defaulting consumers, to 
compel it to enforce payment by such 
consumers, does not preclude the com- 
pany from turning off the water on 
nonpayment, but it has the choice of 
remedies. State v. Pasco Reclamation 
Co., 156 P. 834, 90 Wash. 606. 


81. Reynolds v. North Side Canal 
Co., 213 P. 344, 36 Idaho 322; Adams 
v. Twin Falls-Oakley Land & Water 
Co., 161 PB. 322, 29 Idaho 357; Shelby 
v. Farmers Co-Operative Ditch Co., 80 
P. 222, 10, Idaho 723. 


[a] Rule applied.—In view of the 
fact that the refusal to furnish a 
Carey Act entryman with water for 


irrigation might prevent such settler 
from making proof which would en- 
title him to a deed, and might pre- 
vent the state from procuring patent 
to the lands within the irrigation 
project, an irrigation construction 
company which is a quasi public cor- 
poration may not contract that it will 
not deliver water to a settler who 
fails to make the deferred payments 
of principal and interest on his 
initial indebtedness under the water 
contract, where a remedy is provided 
by statute for the enforcement of pay- 
ment by the foreclosure of a lien for 
charges. Adams v. Twin Falls-Oak- 
ley Land & Water Co., 161 P. 322, 29 
Idaho 357. 


Remedy of distributor to foreclose 
lien for rates and charges as provided 
by statute see infra §§ 1089-1091. 


82. Rogers v. Thomas, 226 P. 165, 
38 Idaho 802. 


83. See statutory provisions. 


8&4. La Mesa Community Ditch v. 
Appelzoeller,-140 P. 1051, 19 N.M. 75. 


85. Kimball v. Northern Colorado 
irr: Co. 794) Pi uses, 42 Colo, 482% 


86. Foreclosure of lien for rates 
and charges see infra § 1091. 


87. Live Oak Water Users’ Ass’n 
v. Railroad Commission of State of 
California, 219 P. 65, 192 Cal.) 132 
[error dism 46 S.Ct. 149, 269 U.S. 354, 
70 L.Ed. 305]; Fresno Canal & Irriga- 
tion Co. v. Dunbar, 22 P. 275, 80 Cal. 
530; Fresno Canal & Irrigation Co. v. 
Rowell, 22 P. 53, 80 Cal. 114; Ball -v. 
Rio Grande Canal Co., (Tex.Civ.App.) 
256 S.W. 678; Fruitland Irr. Co. v. 
Thayer, 160 P. 1048, 98 Wash. 338. 


[a] Provision of contract that 
agreement to pay binds land.—Where 
the contract for water for irrigation 
purposes provides that the agreement 
of the purchaser to pay therefor is 
to bind the land, it creates a lien on 
the land for its enforcement. Fresna 
Canal & Irrigation Co. v. Dunbar, 22 
P.. 275, 80 Cal. 530; Fresno Canal & 
Irrigation Co. v. Rowell, 22 P. 53, 80 
Cal. 114, 18 Am.S.R. 112. See Stanis- 
laus Water Co. v. Bachman, 93 P. 858, 
152 Cal. 716, 15 L.R.A.N.S. 359 (rec- 
ognizing rule). 

[b] Contract for lien which is not 
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under the provisions of statutes,8® which lien may be 
enforced against subsequent purchasers of the land 
with notice thereof, either actual or constructive,®® 
and, where the distributor has complied with its part 
of the contract, a lien may be enforced against such 
subsequent purchaser even though he does not use 
the water.°° It has been held that a lien for rental 
of a water right of limited duration may be enforced 
against a tenant of the land supplied, who has con- 
tracted for such water right.°* Where it is provid- 
ed by statute that a distributor shall have a prefer- 
ence lien on the crops for which the water is fur- 
nished, such lien has been held to be superior to the 
lien of a landlord for unpaid rent,°®? or to a mortgage 
lien on a crop.?? Where there is a contract for wa- 
ter, a lien for rates or charges cannot be enforced 
where water has not been delivered under the terms 
of the contract.°* Where a statute allowing a lien 
is held to contemplate a contract, it has been held 
that no lien can be enforced where no such contract 
exists..°> Where the distributor has failed to perform 
its contract to furnish a specified quantity of water, 
but has furnished a substantial quantity of water 
which has been accepted and used by the consumer, 
although such quantity was insufficient for the prop- 
er irrigation of the land, a lien may be enforced for 
the fraction of the contract price represented by the 
water furnished,®® and where a foreclosure of a lien 
for less than the full contract price is allowed, the 
amount for which a lien is allowed will bear interest 
at the rate specified in the contract.°7 It has been 
held, however, that a court of equity will not enforce 
a lien for water furnished for irrigating purposes, 


valid mortgage.—A contract for the 
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vided by statute that such a lien 


[§§ 1089-1091 


where the water furnished was of no benefit to the 
land, because the supply was inadequate.°® 


[§ 1090] bb. Lien under Carey Act Reclamation 
Project. Where liens against land or water rights 
are authorized by federal statute to be created by a 
state for the actual cost of reclamation under an ir- 
rigation project,°® and are provided for by state 
statutes enacted in conjunction therewith,* any com- 
pany which has constructed an irrigation system and 
sold water rights,? or which is furnishing water for 
the irrigation of land, in accordance with the stat- 
utes,* has a lien on the land or water rights for the 
charges fixed for such service, it being for the state 
to determine the amounts for which such liens will 
attach. Where it is provided by statute that the 
lien of the distributor of water for irrigation shall 
be prior to any other lens on the land, it has been 
held that the len of an irrigation construction com- 
pany for the expense of constructing the system is 
superior to a lien for assessments made by an oper- 
ating company for the expense of maintaining and 
operating the system.> Where deferred payments 
for water to be furnished through an irrigation sys- 
tem not completed at the time of the contract are 
made a lien on the land to be supplied, the lien does 
not attach until the water has been made permanent- 
ly available for the irrigation of the land.® 


[§ 1091] cc. Foreclosure of Lien.” Actions to 
foreclose liens for rates or charges for water fur- 
nished for irrigation are governed by the usual rules 
applicable to other civil actions. Where a lien for 
rates and charges is provided by statute, it is held 


& Trust Co. of Beaumont v. Smith, 


sale of a water right, which express- 
ly charges the price as a lien on the 
jand and water right, in favor of the 
irrigation company selling the right, 
which possesses all the elements of 
a lien created by contract on specific 
property, is enforceable in equity by 
the irrigation company against the 
landowner for any default, although 
it lacks the essential elements of a 
mortgage. Bruitland) irr: Come Vv. 
Thayer, 160 P. 1048, 93 Wash. 338. 

88. See statutory provisions; and 
case infra this note. 

[a] Effect of state statutes under 
Carey Act.—(1) While a state stat- 
ute under the Carey Act, providing 
that charges for water furnished Shall 
be a first lien on the land for which it 
is furnished and delivered, is limited 
in its scope to the water rights under 
the Carey Act and does not apply gen- 
erally, it shows the legislative recog- 
nition of the right to create such liens 
and enforce them by foreclosure. 
Fruitland Irr. Co. v. Thayer, 160 P. 
1048, 93 Wash. 338. (2) Liens under 
Carey Act reclamation project see in- 
fra § 1090. 

89. Fresno Canal & Irrigation Co. 
Vi OUna Dar) oa eal oy ew o0y Cals os; 
Fresno Canal & Irrigation Co. v. 
Rowell, 22 P. 53, 80 Cal. 114, 13 Am. 
S.R. 112; Ball v. Rio Grande Canal 
Co., (Tex.Civ.-App:) 256 S.W. 678. 


{a] Record as notice.—(1) The 
record of a lien for the payment of 
charges for water furnished for ir- 
rigation purposes will put a subse- 
quent purchaser of the land on no- 
tice of such lien. Fresno Canal & Ir- 
rigation Co. v. Dunbar, 22 P. 275, 80 
Cal. 530; Fresno Canal & Irrigation 
Co. vy) Rowell, 22) PB: 3538, 80° Cale 114 
13 Am.S.R. 112. (2) Where it is pro- 


shall be recorded, it will be inferior 
to other liens taken without notice 
which have been recorded before it. 
Ireton v. Idaho Irr. Co., 164 P. 687, 30 
Idaho 310. 


$0. Fresno Canal & Irrigation Co. 
Vv. Rowell, 22 P. 53, 80 Cal. 114, ¥3 
Am.S.R. 112. 


91. Texas Bank & Trust Co. of 
Beaumont v. Smith, 192 S.W. 533, 108 
Tex 265). 2) ALR, Gide @exas Bank 
& Trust Co. of Beaumont v. Smith, 
(Tex.Civ.App.) 195 S.W. 617; Dunbar 
Va. nexals) irr Co. (hex: CivApps) 195 
S.W. 614. 


[a] Reason for rule-—Where a 
statute provides that a distributor of 
water for irrigation purposes who 
leases or rents water to anyone own- 
ing lands subject to irrigation from 
the distributor’s system shall have a 
preference lien superior to every oth- 
er lien, on the crop or crops raised 
upon the land thus irrigated under 
such lease or contract, and where a 
statute gives a tenant of land the 
right to compel a distributor to fur- 
nish him water, the term ‘owner” 
includes a person having a possesso- 
ry right to the land, and who is the 
owner of the crop to be irrigated. 
Texas Bank & Trust Co. of Beaumont 
v. Smith, (Tex.Civ.App.) 195 S.W. 
617; Dunbar v. Texas Irr. Co., (Tex. 
Civ.App.) 195 S.W. 614. 


$2. Texas Bank & Trust Co. of 
Beaumont v. Smith, 192 S.W. 533, 108 
Tex,” 2655 20 Asda, (ii Dexas) Banik 
& Trust Co. of Beaumont v. Smith, 
(Tex.Civ.App.) 195 S.W. 617; Dun- 
bar v. Texas Irr. Co., (Tex.Civ.App.) 
195 S.W. 614. 

93. Texas Bank & Trust Co. of 
Beaumont v. Smith, 192 S.W. 533, 108 
Tex./ 265, 2-A.L.R. 7715 ‘Texas Bank 
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94. Black v. Baker, 219 P. 59, 126 
Wash. 604. 


$5. See case infra this note. 


[a] In Louisiana it has been held 
that a statute giving a crop privilege 
to a distributor furnishing water for 
irrigation of the crop contemplates a 
specific agreement for the furnishing 
of such water, and where no such 
agreement exists, the distributor has 
no privilege. Haas v. Ardoin, (App.) 
145 So. 388. 

86 Twin Falls Oakley Land & 
Water Co. v. Martens, 271 F. 428 [cert 
den 42° SiCt. 49, 257 U.S. 687, 66 Li: 
Ed. 410]. ; 

97. Glavin v. Commonwealth Trust 
Co. of Pittsburgh, 295 F. 103 [appeal 
dism 46 S.Ct. 204, 270 U.S. 664, 
L.Ed. 788]. 


98 Pasco Fruit Lands Co. v. Tim- 
mermann, 152 P. 675, 88 Wash. 112. 

99. See statutory provisions. 

1. See statutory provisions. 


2. Adams v. Twin Falls-Oakley 
bee Water Co., 161 P. 322, 29 Ida- 
te) : 


3. Idaho Irr. Co. v. Lincoln Coun- 


ty, 152 P. 1058, 28 Idaho 98. 


4. Idaho Irr. Co. v. Pew, 141 P. 
1099, 26 Idaho 272. 


5. Brown v. Portneuf-Marsh Val- 
ley Irr. Co., 5 F.(2d) 895 [mod 299 F. 
338 (cert den 46 S.Ct. 204, 270 U.S. 
637, 70 L.Ed. 7%73)]. 


6. Childs v. Neitzel, 141 P. 77, 26 
Idaho 116. 


7. Lien for rates and charges in 
general see supra §§ 1089, 1090. 


8 See cases infra this note. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1091-1092] 


that the remedy provided by the statute for foreclo- 
sure of the len for the payment of such charges is 
In an action to foreclose'a lien for water 
furnished a tract of land, plaintiff has a right to rely 


‘exclusive. 


on the record title to the land.?° 
[§ 1092] (d) Actions To 


[a] Allegations of complaint.— 
(1) A complaint in an action to fore- 
close a lien on land for charges for 
water furnished for irrigation is suffi- 
cient when it sets forth the charge 
and lien on the land (Fruitland Irr. 
Co. v. Thayer, 160 P. 1048, 93 Wash. 
338), (2) and the method of its crea- 
tion (Fruitland Irr. Co. v. Thayer, 
supra), (3) alleges the amount due 
and owing from defendant to plain- 
tiff (Fruitland Irr. Co. v. Thayer, su- 
pra), (4) and prays for the foreclo- 
sure of such lien and for an order 
of sale of the property and water 
right and the application of the pro- 
ceeds of sale to satisfy plaintiff’s 
claim, attorney’s fees, and costs, and 
the payment of any balance over to 
the party found entitled thereto 
(Fruitland Irr. Co. v. Thayer, supra). 
(5) The complaint in an action to 
foreclose a lien under the Carey Act 
need not allege completion of the en- 
tire irrigation system, where it shows 
that an ample supply of water has 
been made permanently available to 
the land on which the lien is claimed. 
Idaho Irr. Co. v. Pew, 141 P._1099, 
26 Idaho 272. (6) The complaint in 
an action to foreclose a Carey Act 
lien under the state statute need not 
allege that a requirement of the fed- 
eral statute not contained in the state 
statute, that the amount of the lien 
claimed represents ‘the actual cost 
and necessary expenses of reclama- 
tion,” etc., has been complied with, 
although it would be good practice 
to insert such an allegation. Idaho 
Irr. Co. v. Pew, supra. (7) Where 
the complaint in an action to fore- 
close a Carey Act lien alleges that 
plaintiff has performed all the condi- 
tions of the contract required to be 
performed to entitle it to the relief 
sought, which general allegation is 
preceded by specific allegations which 
recite certain acts of plaintiff com- 

_ pany purported to have been done in 
compliance with the conditions speci- 
fied in the contract. the complaint is 
not demurrable on the ground that 
it is ambiguous, unintelligible, and 
uncertain. Idaho Irr. Co. v. Pew, su- 
pra. 


{[b] Parties.—(1) A foreclosure of 
a lien on land for water charges is 
not binding as against an owner of 
the land who is not made a party to 
the action. Bank of Washington v. 
Moore, (Tex.Commn.App.) 296 S.W. 
868 [aff (Civ.App.) 290 S.W. 184]. 
(2) In an action by a Carey Act ir- 
rigation construction company to 
foreclose a lien on the interest of a 
settler in and to a water right and 
land, the United States is neither a 
proper nor a necessary party, al- 
though the paramount title to the 
Jjand is in the United States. Idaho 
irr. Co. v. Dill, 139-P. 714, 25 Idaho 
(tale 


[c] Instructions.—W here, ini a 
contract to furnish water for irriga- 
tion, the covenants to furnish water 
and to pay a stipulated price therefor 
are independent, so that the distribu- 
tor’s right to recover the price can- 
not be defeated by his failure to fur- 
nish water, in an action by the dis- 
tributor to foreclose a lien on _ the 
land for such price, the refusal of the 
trial court to instruct as to the neces- 
sity of proving performance of the 
contract by plaintiff was not error. 


Recover 
Distributors of water for irrigation purposes may 
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recover the rents or charges therefor either under an 
appropriate common-law remedy,!? or under such 
remedy as may be provided by statute.1% A distribu- 
tor of water for irrigation purposes, in order to re- 


cover the contract rental for such water, must show 


Charges.11 


Consolidated Irr. Dist. v. Crawshaw, 
(Cal.App.) 20 P.(2d) 119 [foll 20 P. 
(2d), 122]. 

{d] Findings by court.—Where a 
Carey Act entryman is not required 
to pay for water rights for lands not 
susceptible of irrigation from the ca- 
nals of the irrigation system, it is 
the duty of the court, in an action 
for the foreclosure of a lien on a set- 
tler’s lands and water rights for the 
purchase price of water rights, to 
find specifically the number of acres 
of the settler’s lands susceptible of 
irrigation from the system. Marys- 
ville Development Go. v. Marotz, 258 
P. 180, 44 Idaho 469. 


{e] . Nature of verdict.—An action 
to foreclose a lien on land for water 
charges is an equitable action, and 
the verdict of the jury is advisory 
only on the equitable issues present- 
ed. Consolidated Irr. Dist. v. Craw- 
aot 20) P.C2a) M19 Efoll 20) P..(2d) 


{f] Judgment.—(1) The judgment 
in an action to foreclose a lien for 
water charges should fix as nearly 
as possible the rights of the respec- 
tive parties, so as to avoid the ne- 
cessity of further proceedings to de- 
termine such rights. Ball v. Rio 
Grande Canal Co., (Tex.Civ.App.) 256 
S.W. 678. (2) In a suit on a contract 
to recover for water furnished for 
irrigating a tract of land for a cer- 
tain year, the claim having accrued 
on January 1 of that year against de- 
fendant L, the owner, and the land 
having been acquired during the year 
on foreclosure by defendant B and 
another, the court erred, on decreeing 
a foreclosure of the lien for charges, 
and sale, in rendering a judgment 
in favor of B against L for all sums 
he might be forced to pay to protect 
his undivided interest in the tract, 
the proper judgment against L being 
for any sum that B might pay under 
the terms of the judgment to prevent 
the sale of the property, with a provi- 
sion that the balance of the proceeds 
of sale after satisfying the claims 
be paid to B. Ball v. Rio Grande Ca- 
nal Co., supra. 


[g] Effect of foreclosure of Carey 
Act lien on title of United States.— 
The title of the United States in lands 
under a Carey Act irrigation project 
cannot be affected by the foreclosure 
of a Carey Act lien on the interest 
of a settler in the water right and 
land, where no attempt is being made 
to acquire the paramount title of the 
United States. Idaho Irr. Co. v. Dill, 
TS 9M: Vik4e Zon Ldanoe aids 


[h] Foreclosure sale as passing ti- 
tle to water right.—Where an irriga- 
tion company has brought an action 
to foreclose a lien created by a land- 
owner’s contract to purchase a per- 
petual water right, providing for 
foreclosure and sale of the land and 
water right on enforcement of the 
lien, a sheriff’s sale under a decree 
of foreclosure directing the sale of 
both the land and water right will 
pass all the title of the irrigation 
company to the right, although it 
never tendered or brought into court 
a deed for the right. Fruitland Irr. 
Co. v. Thayer, 160 P. 1048, 93 Wash. 
338. 

[i] Effect of pledge sale of stock 
certificate.—Where a water right is 


that the consumer entered into the contract sued 
on,'* and that the distributor rendered the services 


evidenced by a certificate of stock in 
the irrigation company, a lien on the 
Jand and water right to secure the 
purchase price of the water right 
cannot be foreclosed by a pledge sale 
of the stock. Leland v. Twin Falls 
Canal Co., 3 P.(2d) 1105, 51 Idaho 204 
[foll Milner v. Leland, 4 P.(2d) 665, 
51 Idaho 214]. 


9. Rogers v. Thomas, 226 P. 165, 
38 Idaho 802; Adams v. Twin Falls- 
Oakley Land & Water Co., 161 P. 322, 
29 Idaho 357. 


[a] Rule applied.—(1) Where a 
statutory lien is provided under the 
Carey Act to protect an irrigation 
company in the recovery of rates and 
charges for the construction of the 
system and the supply of water to 
consumers, the company may not re- 
fuse to deliver water until payments 
are made (Adams vy. Twin Falls-Oak- 
ley Land & Water Co., 161 P. 322, 29 
Idaho 357), (2) nor may it declare a 
forfeiture of the consumer’s rights 
in the contract and of all payments 
theretofore made (Rogers v. Thomas, 
226 P. 165, 38 Idaho 802). 


Right of distributor to refuse sup- 
ply for nonpayment of rates aud 
charges in general see supra § 1088. 


10. Ball v. Rio Grande Canal Co., 
(Tex.Civ.App.) 256 S.W. 678. 


[a] Transfer cf land contracted to 
be supplied.—(1) In an action to fore- 
close a lien for water furnished a 
tract of land for irrigation purposes, 
a defense that a deed to the land, al- 
though absolute on its face, was in- 
tended as a mortgage, involving no 
liability on the part of the grantee to 
pay for the water, being a special de- 
fense, cannot be asserted under a plea 
of general denial (Ball v. Rio Grande 
Canal 1. Co;or( Lex. Civ. App.) 256) isawe 
678), (2) nor can evidence of such 
fact be introduced under such plead- 
ing (Ball v. Rio Grande Canal Co., 
supra). 

11. Foreclosure of lien for rates 
and charges see supra § 1091. 


12. See cases infra this note. 


[a] Quantum meruit.—(1) Where 
a consumer has accepted partial per- 
formance by a distributor of its con- 
tract to furnish water for irrigation, 
the distributor may recover in quan- 
tum meruit the value of the water 
furnished to the extent of the bene- 
fit received, measured by the valid 
provisions of the contract. Markham 
Irr. Co. v. Brown, (Tex.Commn.App.) 
292 S.W. 863 [rev (Civ.App.) 286 S.W. 
574, and mod on other grounds (Civ. 
App.) 296 S.W. 865]. (2) A distribu- 
tor of water for irrigation purposes 
may recover maintenance charges in 
quantum meruit, even though a reme- 
dy for such recovery is provided by 
statute, the statutory remedy being 
merely cumulative and not exclusive. 
Blaine County Canal Co. v. Hansen, 
292 P. 240, 49 Idaho 649. 


13. See statutory provisions; 
ease infra this note. 


[a] Statutory action to recover 
maintenance charge has been held to 
be cumulative and not an exclusive 
remedy for recovery*® of such charge. 
Blaine County Canal Co. v. Hansen, 
292 P. 240, 49 Idaho 649. 


14. Houston River Canal Co. v. 
Kopke, 31 So. 156, 106 La. 609. 


and 
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under the contract for which it demands compensa- 
tion;+® and a pro tanto recovery cannot be had for 
a partial performance by the distributor, where the 


benefit of such performance to the consumer cannot - 


be determined,!® or where the contract to furnish a 
supply of water was entire and not severable;** but 
e pro tanto recovery can be had where the distributor 
has furnished a substantial quantity of water, which 
the consumer has accepted, although the amount fur- 
nished was less than the amount specified in the con- 
tract.18 The fact that a distributor has disabled it- 
self from performing its contract to furnish water by 
a sale of its irrigation system does not prevent a re- 
covery pro tanto in equity for services performed up 
to the time of the sale.?® 


Defenses. Defenses to actions to recover rates 
and charges for water furnished for irrigation are 
governed by the usual rules applicable to other civil 
actions.?° 


[§ 1093] (e) Actions To Recover Back Excess 
Charges Paid. A consumer of water for irrigation 


15. Marysville Development Co. v. 
Marotz, 289 P. 72, 49 Idaho 480; Hous- 
ton River Canal Co. v. Kopke, 31 So. 
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gation season renders the remedies 
provided by law for the consumer 
when the distributor demands an un- 


[§§ 1092-1094 


purposes who pays excess charges under duress,** or 
under protest or other circumstances not amounting 


to aequiescence,?? may recover back such payments’ 


to the extent that. they exceed the amount rightfully 
due the distributor. 


[§ 1094] H. Liabilities and Injuries Incident to 
Supply and Use*23—1. Civil Liability—a. Exemp- 
tion of Distributor from Liability in General. On 
the theory that incorporated distributors of waters 
for irrigation purposes are publie corporations and 
in supplying waters for irrigation are performing a 
governmental function,?* it has been held that, in 
the absence of a statute specifically imposing liabil- 
ity on them,?® they are not liable for injuries re- 
sulting from the negligent acts of their officers or 
agents.2® On the other hand, there is authority 
to the effect that distributors are not exempt from 
liability for their torts committed while perform- 
ing the functions for which they have been organiz- 
ed.?7 In any event such distributors may be liable 
for the torts of their agents committed while the 


Dist., 200 P. 814, 53 Cal.App. 559; 
Hidalgo County Water Control and 
Improvement Dist. No. 1 v. Peter 


156, 106 La. 609. 

[a] Rule applied.—A distributor 
suing for a balance due on a Carey 
Act water contract has the burden 
of establishing the number of acres 
of the purchaser’s entry which are 
susceptible of irrigation from the dis- 
tributor’s system. Marysville Devel- 
opment Co. v. Marotz, 289 P. 72, 49 
Idaho 480. 

16. Houston River Canal Co. v. 
Kopke, 31 So. 156, 106 La. 609. 

17. Louisiana State Rice Milling 
Co. v. Gage. 7 La.App. 66; Markham 
Irr. Co. v. Brown, (Tex.Commn.App.) 
292 S.W. 863 [rev (Civ.App.) 286 S.W. 
574, and mod on other grounds (Civ. 
App.) 296 S.W. 865]. 


18. Twin Falls Oakley Land & 
Water Co. v. Martens, 271 F. 428 [cert 
den 42 S8.Ct. 49, 257 U.S. 637, 66 L.Ed. 
410]. 

Foreclosure of lien where consum- 
er has accepted substantial quantity 
of water see supra § 1089 text and 
note 96. 


19. Ball v. Rio Grande Canal Co., 
(Tex.Civ.App.) 256 S.W. 678. 


20. See cases infra this note. 


[a] Invalidity of order fixing rate. 
—The fact that an order of the pub- 
lic rate fixing body fixing a rate was 
void for want of jurisdiction may be 
set up as a defense to an action to 
recover such rate. Degiovanni v. 
Public Service Commission of Ne- 
vada, 197 P. 582, 49 Nev. 74. 


{[b] Ultra vires act of distributor. 
—In an action by an irrigation com- 
pany to recover for water furnished, 
the purchaser is estopped to set up 
as a defense that the act of the com- 
pany in furnishing the water was ul- 
tra vires. Imperial Water Co. No. 4 
v. Meserve, 217 P. 548, 62 Cal.App. 
593. 

21. Gess v. Nampa & Meridian Irr. 
Dist., 192 P. 474, 38 Idaho 189. See 
Willard v. Glenn-Colusa Irr. Dist., 258 
P. 959, 201 Cal. 726 (recognizing 
rule). 

[a] What amounts to payment 
under duress.—In an arid country, 
the extreme and immediate necessity 
for water for crops during the irri- 


reasonable rate for water inadequate, 
and justifies a finding that payments 
of such rate in order to get water 
were made involuntarily and under 
coercion and compulsion. Gess v. 
Nampa & Meridian Irr. Dist., 192 P. 
474, 338 Idaho 189. 

{[b] Necessary allegations.—In an 
action to recover back excess charges 
collected by a distributor of water 
for irrigation, the petition must al- 
lege that excess charges have been 
actually paid. Willard v. Glenn-Co- 
ae Lor Dist 25st) Lek 9O 91 nc 0dmeCal, 
‘ . 

[ec] Burden of evidence.—Where 
payments have been collected by an 
irrigation district under circumstanc- 
es amounting to duress, no service 
having been performed therefor, the 
burden of the evidence, as distin- 
guished from the burden of proof, is 
on the district to show that it did not 
collect more than thereafter became 
justly due it. Gess v. Nampa & Me- 
aes Irr: Dist:, 192 P. 474, 33 Idaho 


22. Salt River Valley Canal Co. v. 
INGISSEN OSD Mea lien LOL PAu Zest. le, 
R.A.N.S. 711, 16 Ann.Cas. 796. 

23. Cross references: 


Liability of state for torts see States 

§§ 336-340. 

Exemption, limitation, and extent of 
liability for: 

Failure to supply water see infra 
§§ 1100-1105. 

Injuries incident to construction, 
operation, or maintenance of sys- 
tem see infra §§ 1095-1099. 

Validity of contract undertaking to 
limit or exempt distributor from 

liability see supra § 1077. 

24. See supra §§ 862, 998. 

25. Effect of statutes authorizing 

distributors to sue or be sued see in- 
fra text and notes 29, 30. 


26. Morrison v. Smith Bros., 293 
P. 58, 211 Cal. 36; Whiteman v. An- 
derson-Cottonwood Irr. Dist., 212 P. 
706, 60 Cal.App. 234. 

27. Noon v. Gem Irr. Dist., 205 F. 
402; Sanchez v. Hast Contra Costa 
Trin (Co. cule eee LOb Ons Oom@aleumbllon 
Tormey vy. Anderson-Cottonwood Irr. 


*By JOHN F. MCDONALD (§§ 1094-1118). 


, 
(Tex.Commn.App. ) 37° S.W.(2d) 133, 
134 [aff (Civ.App.) 22 S.W.(2d) 324]; 
Hidalgo County Water Control & Im- 
provement Dist. No. 1 v. Gannaway, 
(Tex.Civ.App.) 13 .S.W.@d) (204; 
Holderbaum v. Hidalgo County Wa- 
ter Improvement Dist. No. 2, (Tex. 
Civ.App.) 297 S.W. 865 [aff (Commn. 
App.) 11 S.W.(2d) 506]. 


“The fact that plaintiff in error 
{irrigation district] is a government- 
al agency, engaged in the perform- 
ance of a public duty, does not ren- 
der it immune from liability for dam- 
ages sustained by a citizen to his land 
when it is shown that the injury to 
the land for which a recovery is 
sought was inflicted by the corpora- 
tion while acting through its duly 
authorized officers and employees.” 
Hidalgo County Water Control and 
Improvement Dist. No. 1 v. Peter, su- 
pra. 

[a] “It is no longer an open ques- 


tion that water control and improve- | 


ment districts are liable in damages 
for their torts.” Hidalgo County Wa- 
ter Control and Improvement Dist. 
No: Lov. Peter, (Tex.Civ-Apps) 220s) 
W.(2d) 324 [aff (Commn.App.) 87 S. 
W.(2d) 133]. 


[b] “Proprietary ownership” as 
basis of liability —‘If . . hens 
ized to conduct a business for the pri- 
vate benefit of the owners of land 
within its limits, and if, in the admin- 
istration of its business, it ‘must as- 
sume and bear the burden of propri- 
etary ownership,’ it is difficult to see 
how it can escape responsibility for 
the negligence of its agents and em- 
ployees, which, under the common 
law, is one of the burdens of propri- 
etary ownership.” Noon v. Gem Irr. 
Dist., 205 F. 402, 404. 


[c] Partial ownership of stock by 
public corporation immaterial.—The 
mere fact that some of the stockhold- 
ers of an irrigation company happen 
to be public corporations does not al- 
ter the rule of the company’s liabil- 
ity on the theory that it is perform- 
ing a governmental function. San- 


chez v. East Contra Costa Irr. Co.,, 


271 P. 1060, 205 Cal. 515.. 


{d] Compared with liability of 
county and village.—(1) “In reality 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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distributors are engaged in a proprietary rather than 


an irrigation enterprise.?® 


Effect of statutes authorizing suits by or against 
Although hability for their negligence 
has been imposed on distributors of water for ir- 
rigation under a statute authorizing such distribu- 
tors to sue or be sued,*® there is authority for the 
proposition that such provisions in a statute do not 
affect the hability of the distributors.*° 


distributor. 


there is no analogy between a county, 
organized, as it is, ‘for the discharge 
of public duties in the administration 
of civil government,’ and holding, as 
it does, its property in a public, and 
not a proprietary, capacity, and an ir- 
rigation district; and surely no sub- 
stantial reason can be given for hold- 
ing a village organization responsible 
for the negligence of its officers, and 
exempting an irrigation. district 
therefrom.” Noon v. Gem Irr. Dist., 
205 F. 402, 404. (2) Liability of coun- 
ties for torts see Counties §§ 272- 
276. (3) Liability of municipal cor- 
porations for their torts generally see 
Municipal Corporations §§ 1700-2080. 


[e] Rule not altered by provisions 
declaring distributor to be “public 
agency.’’—(1) “It is obvious that, un- 
der the common law, irrigation cor- 
porations, whether public or private, 
are not ‘governmental agencies,’ ex- 
ercising ‘public rights’ and perform- 
ing ‘public duties’ in the sense those 
terms are usually employed in ascer- 
taining the liability of such corpora- 
tions” (Hidalgo County Water Con- 
trol & Improvement Dist. No. 1 v. 
Gannaway, (Tex.Civ.App.) 13 S.W. 
(2d) 204, 207), (2) and notwithstand- 
ing provisions (Const. art 16 § 59 
(Rev. St. (1925) art 7731]) declaring 
irrigation districts to be “govern- 
mental agencies,” such provisions 
will not be construed so as to exempt 
such districts from liability where to 
so do would be to bring such declara- 
tions into conflict with a well estab- 
lished public policy, and other con- 
stitutional provisions (Hidalgo Coun- 
ty Water Control & Improvement 
Dist. No. 1 v. Gannaway, supra). (3) 
“For to permit the agents of any mu- 
nicipality in the performance of offi- 
cial duties to willfully or carelessly 
trespass upon and destroy or serious- 
ly impair private property in the op- 
eration of a public work, and yet deny 
compensation to the owner, or to dis- 
regard lawfully assumed obligations 
to the citizen, and yet deprive him of 
any recourse, would contravene ex- 
press provisions of our own Bill of 
Rights, as well as familiar provisions 
of both federal and state Constitu- 
tions. As the declarations under con- 
sideration do not clearly express such 
an abhorrent purpose, we will not con- 
strue them to intend that effect.” 
Hidalgo County Water Control & Im- 
provement Dist. No, 1 v. Gannaway, 
supra. 

23. Yolo v. Modesto Irr. Co., 13 P. 
(2d) 908, 216 Cal. 274. See Whiteman 
v. Anderson-Cottonwood Irr. Dist., 
212 P. 706, 60 Cal.App. 234 (where, 
due to plaintiff’s declining to amend 
its complaint to show that the district 
was acting in a proprietary capacity, 
the complaint was dismissed, al- 
though the court recognized the rule 
stated in the text). 


[a] Generation and transmission 
of electric power by irrigation dis- 
trict is such a proprietary function as 
to impose Hability on the district for 
injuries resulting from its exercising 
such function. Yolo vy. Modesto Irr. 
Co., 13 P.(2d) 908, 216 Cal. 274. 

29. Tormey v. Anderson-Cotton- 
wood Irr. Dist., 200 P. 814, 53 Cal.App. 
59. 
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[§ 1095] b. Liability for Injuries from Construc- 


tion, Operation, and Maintenance of Works?!—(1) 


In General. 


30. See cases infra this note. 


[a] Under rule that distributors 
are exempt.—(1) A statute authoriz- 
ing suits to be brought by and against 
irrigation districts does not extend 
their liability beyond the general rule 
exempting them from liability for 
their torts (Whiteman v. Anderson- 
Cottonwood Irr. Dist., 212 P. 706, 60 
Cal.App. 234), (2) and language in 
such statute authorizing the board 
of directors “to sue, appear and de- 
fend in all courts, actions, suits or 
proceedings” must be understood as 
applying to such actions as public 
corporations may be subject to in 
carrying out the purpose for which 
they are created (Whiteman v. Ander- 
son-Cottonwood Irr. Dist., 212 P. 706, 
60 Cal.App. 234). 


{b] Under rule that distributors 
are not exempt.—Statute providing 
that a water improvement district 
“may sue or be sued’ does not cre- 
ate a liability and authorize an action 
for damages resulting from the neg- 
ligent acts of officials or employees, 
nor does it relate to or affect the lia- 
bility of the district in any case, but 
merely authorizes suits by and 
against the district in cases where 
a cause of action exists in behalf of 
or against the corporation. MHolder- 
baum v. Hidalgo County Water Im- 
provement Dist. No. 2, (Tex.Civ.App.) 
297 S.W. 865 [aff (Commn.App.) 11 
S.W.(2d) 506]. 

31. Injunction to restrain injury 
see infra § 1105. 


32. See cases infra this note; 
cases infra note 33. 


[a] Nature and extent of care re- 
quired generally.—(1) Although the 
owners of an irrigation system are 
ordinarily required to operate and 
maintain their system with due care 
so as to prevent injuries to others 
(Wichita County Water Improvement 
Dist. No. 1 v. Pearce, ¢Tex.Civ.App.) 
59 S.W.(2d) 183) (2) ditch owners are 
bound to exercise only ordinary care 
in the construction and maintenance 
of their ditches (Longmire v. Yelm 
Irr. Dist., 195 P. 1014, 114 Wash. 619). 
(3) In other words the ditch owner 
must exercise that degree of care 
which prudent and careful men ordi- 
narily exercise under like circum- 
stances, where the risk is their own. 
Calvert v. Anderson, 236 P. 847, 73 
Mont. 551. 


[b] Care required to prevent inju- 
ries, from particular sources, and to 
particular objects.—(1) A party con- 
structing dam to impound water for 
an irrigation system may be bound to 
guard against occasional freshets, ex- 
ercising the care that a discreet per- 
son would use, if the whole risk were 
his own. Stapp v. Madera Canal & 
Irrigation Co., 166 P. 8238, 34 Cal.App. 
41. (2) and under applicable statu- 
tory provisions the owners of irri- 
gation systems may be required to 
exercise ordinary care in their main- 
tenance so as to prevent injury to ad- 
joining lands (Jensen v. Davis and 
Weber Counties Canal Co., 137 P. 635, 
44 Utah 10). (3) In the construction 
and operation of an irrigation ditch 
the owner thereof may be required to 
exercise a degree of care commensu- 


and 


The owner of an irrigating ditch or 
canal, being bound to exercise reasonable care and 
prudence in the construction and management of 
the same,*? is ordinarily liable in damages for in- 
juries resulting from the breaking, leakage, or over- 
flow of such canal or ditch when caused by the want 
of the required care;** and, while there is author- 


rate with the damage that might re- 
sult if water escapes. Mackay v. 
Breeze, 5269 Ps 1026,0572) eUital eeose 
(4) An irrigation district may be un- 
der a duty, in construction of its ca- 
nal, to leave and maintain borrow 
pits in such form as would prevent 
their being a nuisance that would ma- 
terially contribute to the elevation of 
a water table beneath a water user’s 
land. Wichita County Water Im- 
provement Dist. No. 1 v. Pearce, 59 S. 
W.(2d) 188. (5) Where flood waters 
gathered in basins in the early spring 
above a person’s land and flowed down 
across the canal of an irrigation dis- 
trict and over such land in large vol- 
umes, the irrigation company had no 
power to build a spillway along the 
bank of the canal on the lower side 
and to open the spillway when the 
flood waters came, allowing the entire 
volume of water to run through upon 
such land in one volume, so as to in- 
crease the damage to the land, where 
the waters naturally flowed in sev- 
eral channels, spreading out over the 
land and if such company desired to 
collect the waters, it should so dis- 
tribute them as to allow them to flow 
in as nearly the same manner as they 
would in their natural state. Teeter 
v. Nampa & Meridian Irr. Dist., 114 P. 
8, 19 Idaho 355. (6) Those using a 
natural stream to convey appropriat- 
ed water for use further down the 
stream must make sure that water 
conveyed. does not raise the flow of 
the stream above the danger point. 
Larimer & Weld Irr. Co. v. Walker, 
176 PB. 282, 65 Colo. 320. (7) Under 
a statute providing for the drainage 
of lands by irrigation districts when 
in the operation of an irrigation sys- 
tem it becomes necessary to drain 
such lands an irrigation district may 
be required to provide for drainage 
made necessary by the operation of 
irrigation system (Sutro Heights 
Land Co. v. Merced Irr. Dist., 296 P. 
1088, 211 Cal. 670) (8) although the 
irrigation district may not be requir- 
ed to provide drainage facilities, the 
expense of which is beyond its finan- 
cial ability to meet or pay for (Sutro 
Heights Land Co. v. Merced Irr, Dist., 
296 P. 1088, 211 Cal. 670). 


33. U.S.—Hooker v. Farmers’ Irr. 
Dist., 272 F. 600; The Salton Sea Cas- 
es, 172 KF. 792, 97 C.C.A. 214 [cert den 
30 S.Ct. 405, 215 U.S. 603, 54 L.Ed. 
345]. 

Cal.—Sanchez v. East Contra Costa 
Irn. 'Co. 1271 PP. 1060, 2205 (Calee bis. 
Murpen vy. /Durlock arr.) Dist. wv4ewes 
295, 141 Cal. 1; Lowery v. San Joa- 
Quin; "ete., Canal, etc. Co, 66 Ps 226, 


134 Cal. 185; Chidester v. Consol. 
Ditch’ Co., 59 Cal... 197; Hunt—y. Sut- 
ter-Butte Canal Co., 225° P. 8845 166 


Cal.App. 363; Tormey v. Anderson- 
Cottonwood Irr. Dist., 200 P. 814, 58 
Cal.App. 559; Paolini v. Fresno Ca- 
DAL Nete. CO. 9k P-L oy 9 Gale Aw peal. 

Colo.—Grand River Ditch Co. v. 
Ruane, 259 P. 514, 82 Colo. 333; Burke 
y. South Boulder Cafion Ditch Co., 231 
P. 674, 76 Colo. 354; Greeley Irr. Co. 
v. House, 24 P. 329, 14 Colo. 549; Cat- 
lin Land, etc., Co. v. Best, 31 P. 391), 
2 Colo.App. 481. 


Idaho.—Stephenson vy. Pioneer Irr. 
Dist., 288 P. 421, 49 Idaho 189, 69 A. 
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ity to the effect that the canal or ditch owner may be 
liable for such injuries even in the absence of neg- 
ligence,** generally the owner of an irrigation sys- 


Deel 21215 
Springfield Canal Co., 
Idaho 619; Stuart v. Noble Ditch 
Co., 76 P. 255, 9 Idaho 765; McCarty 
v.. Boise City Canal Co: 10 Ps 623,, 2 
Idaho (Hasb.) 245. 

Mont.—Calvert v. Anderson, 236 P. 
847, 73 Mont. 551; Billings Realty Co. 
v. Big Ditch Co., 115 P. 828, 43 Mont. 
254. 


Or.—Emison v. Owyhee Ditch Co., 
(Ne Bet abe re Ohiey Tes 


Coulsen v. Aberdeen- 
Ql wee Daan A, 


Land & Irrigation Co., (Commn.App.) 
25 S.W.(2d) 603 [rev (Civ.App.) 13 S. 
W.(2d) 474]; Hidalgo County Water 
Improvement Dist. No. 2 v. Holder- 
baum, (Commn.App.) 11 S.W.(2d) 506 
Laff (Civ. App.) 297 S.W. 865]; Cody 
v. Lowry, (Civ.App.) 91 S.W. 1109; 
Barstow Irr. Co. v. Black, 86 S.W. 
1036, 39 Tex.Civ. App. 80. 
Utah.—Chipman v. American Fork 


City, 179 BP. 742, 54 Utah 93; Jensen 
v. Davis and Weber Counties Canal 


Go.) 1387 2. 635) 44 Utah 10,7145" Jen-= 
kins v. Hooper. LEY. Com 44¥ Pi $29, 13 
Utah 100. 


Wash.—Berg v. Yakima Valley Ca- 
nal Co., 145 P. 619, 83 Wash. 451, L.R. 
AL1915D 292. 


Wyo.—Howell v. Big Horn Basin 
Colonization Co., 81 P. 785, 14 Wyo. 
14 Te RAN. 93,096: 


“Owners of irrigating canals or 
ditches are liable for injuries or dam- 
ages which are directly caused by 
their acts of omission or commission, 
if such acts constitute negligence and 
damage follows. In other words if 
by the exercise of ordinary care and 
prudence, as those terms are ordina- 
rily defined in negligence cases, the 
damage could have been avoided, a 
failure to exercise Such care and pru- 
dence may constitute actionable neg- 
ligence.”?” Jensen v. Davis and Weber 
Counties Canal Co., supra. 


[a] “Well-settled rule is that the 
owner of an irrigating ditch . 
will be liable for. all damages occur- 
ring to others as a result of his un- 
skillfulness in constructing, main- 
taining or operating the ditch.” 
Howell v. Big Horn Basin Coloniza- 
fromi©o., sl. P. 185, 790% 14 Wyo. 14, 
TOS RAGIN. Se 10016. 


[b] Pretended abandonment of a 
portion of an irrigation canal does not 
excuse the owner from liability aris- 
ing from the negligent maintenance 
or operation of that portion when the 
owner has in fact continued to use 
the supposedly abandoned portion. 
Billings Realty Co. v. Big Ditch Co., 
115 P. 828, 43 Mont. 251. 


[c] Liability of city not affected 
by change of boundaries.—Where an 
irrigation ditch, when originally con- 
structed, was within the limits of a 
city, the mere fact that its limits 
were subsequently changed would not 
affect the city’s liability for damages 
due to water overflowing the ditch be- 
cause of the city’s failure to keep it 
free from obstructions, where the 
eity’s acts in constructing and main- 
taining the ditch are not ultra vires. 
Chipman v. American Fork City, 179 
PP. 742, 54 Utah 93. 


[ad] Absence of stops.—Where the 
volume and fall of water in an irriga- 
tion ditch renders stops necessary 
to the proper operation of the ditch, 
the owner of the ditch will be liable 
for injuries resulting from a failure 
to supply such stops. Burke v. South 
Boulder Cafion Ditch Con 231 PR.) 6:74, 
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76 Colo. 354. 


[e] Seepage.—(1) In accordance 
with the rule stated in the text, own- 
ers of canals or ditches are liable in 
damages for injuries resulting from 
seepage due to the negligent construc- 
tion, operation, or maintenance of 
such works (Grand River Ditch Co. v. 
Ruane, 259, P. 514, 82 Colo. 333; Cal- 
vert v. Anderson, 236 P. 847, 73 Mont. 
551; Dew v. American Rio Grande 
Land & Irrigation Co., (Tex.Commn. 
App.) 25 S.W.(2d) 603 [rev (Civ.App.) 
138 S.W.(2d) 474]; Hidalgo County 
Water Improvement DISH NOD Zhive 
Holderbaum, (Tex.Commn. ‘ApB.) Liss. 
W.(2d) 506 [aff (Civ.App.) 297 S.W. 


865]; Jensen v. Davis and Weber 
Counties Canal Co., 1387 P. 635, 44 
Utah 10; Howell v. Big Horn Basin 


Colonization Co., 81 P. 785, 14 Wyo. 
14, 1 L.R.A.N.S. 596), (2) and, where 
there exists a statute providing for 
the construction and maintenance of 
irrigation ditches, the failure specifi- 
cally to require the observance of 
care in constructing and guarding the 
bottom of a ditch cannot be regarded 
as an exemption from liability, should 
damage be caused by negligence in 
this respect (Howell v. Big Horn Ba- 
sin Colonization Co., supra). (3) 
Moreover, a deed requiring only “rea- 
sonable care’ by a grantor in the op- 
eration of its earthen irrigation sys- 
tem did not relieve such grantor from 
liability for seepage negligently caus- 
ed. Dew v. American Rio Grande 
Land & Irrigation Co., supra. (4) If 
in the actual operation of an irriga- 
tion canal damage results from seep- 
age by reason of some hidden defects 
which could not reasonably have been 
foreseen, the owner of the system 
may be liable in damages, when it is 
chargeable with negligence after dis- 
covery of the defect and after reason- 
able opportunity to correct, its liabili- 
ty for subsequent damages being the 
same as if it had known of the defect 
at the time of construction. Tormey 
v. Anderson-Cottonwood Irr. Dist., 
200 P. 814, 53 Cal.App. 559. 

[f] 
irrigation company failing to repair 
or guard a right of way was held lia- 
ble for injury to a bull falling into 
the company’s ditch. Coulsen v. Ab- 
erdeen-Springfield Canal Co., 277 P. 
542, 47 Idaho 619. 


34. Hooker v. Farmers’ Irr. Dist., 
272 F. 600; Nola v. Orlando, 6 P.(2d) 
984, 119 Cal.App. 518; Tormey v. An- 
derson-Cottonwood Irr. Dist., 200 P. 
814, 53 Cal.App. 559. 


[a] Alternative basis of liability. 

—‘If the plaintiff [land owner] sus- 
tained damage . . by the tempo- 
rary negligence of the datendant [ir- 
rigation district] to so maintain, op- 
erate and use its canal as not to in- 
jure plaintiff’s property it iis liable 
on account of its negligence to pay 
that damage. . . If on the other 
hand, the defendant has inflicted 
damage ate that is the necessary 
effect of its permanent maintenance 
and operation of this canal in a law- 
ful and careful manner, which the 
state has authorized it to do for the 
public use, it is liable to pay this 
damage to the plaintiff because the 
infliction of such damage without 
compensation is a violation of the 
constitutional prohibition against the 
taking or damaging of private prop- 
erty for public use without just com- 
pensation therefor.’ Hooker v. Farm- 
ers’ Irr. Dist., 272 F. 600, 603. 


[b] Tllustration.—Regardless of 


Animal falling into ditch.—An- 
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tem is not liable as an insurer to persons suffering 
injury caused by the construction, operation, or 
maintenance of such system.*° 


Nevertheless a stat- 


its negligence, the owner of an irri- 
gation system may be liable for inju- 
ries resulting from the escape of wa- 
ter which has been pumped into a ce- 
ment flume for purposes of irrigation. 
Nola v. Orlando, 6 P.(2d) 984, 119 Cal. 
App. 518. 


[ec] Reason for rule.—Since the 
water doing the injury is brought 
thereon by artificial rather than by 
natural means, the liability of the ca- 
nal or ditch owner is based on the 
general rule that one who introduces 
a foreign substance upon his property 
must take such care of it that it will 
not injure his neighbor. Nola v. Or- 
lando, 6 P.(2d) 984, 119 Cal.App. 518. 

35. Cole.—North Sterling Irr. 
Dist. v. Dickman,,149 PB. 9%, 59 Golc: 
169, Ann.Cas.1916D 973; North Ster- 
ling Irr. Dist. v. Gehrig, 149 P. 1193, 
27 Colo.App. 551. 


Idaho.—Stephenson vy. Pioneer Irr. 


Dist., 288 P. 421, 49 Idaho 189, 69 A. 
L.R. 1225; Burt v. Farmers’ Co-op. 
Irr. Co., 168 P. 1078, 30 Idaho 752. 


Mont.—Bray vy. Cove Irr. Dist., 284 
P. 539, 86 Mont. 562; Calvert v. An- 
derson, 236 P. 847, 73 Mont. 551. See 
Billings Realty Co. v. Big Ditch Co., 
115 P.- 828, 43 Mont. 251 (dictum). 


Neb.—Spurrier v. Mitchell Irr. Dist., 
229 N.W. 273, 119 Neb. 401, 74 A.L.R. 
884 [appeal dism and cert den 51 S.Ct. 
AS44233 SUS. 7965, The lasbdieekee One 
Wiles v. Farmers’ Irr. Dist., 220 N-W. 
261, 117 Neb. 288. 


Tex.—Wichita County Water Im- 
provement Dist. No. 1 v. Curlee, 35 
S.W.(2d) 671, 120 Tex. 103; Dew v. 
American Rio Grande Land & Irri- 
gation Co., (Commn.App.) 25 S.W.(2d) 
603 [rev (Civ.App.) 13 S.W.(2d) 474]. 

Wash.—Longmire v. Yelm Irr. Dist., 
195 P. 1014, 114 Wash. 619. 


Wyo.—Howell v. Big Horn Basin 
Colonization Co., 81 P. 785, 14 Wyo. 
1451 eReACNGS. 596: 


“He [the owner of an irrigating 
ditch] is not an insurer against all 
damages arising from his ditches, but 
is liable when negligent in the con- 
struction, maintenance, and operation 
thereof.” Nahl v. Alta Irr. Dist ene 
P. 1080, 23 Cal.App. 333, 337. To same 
effect Burt v. Farmers’ Co-op. Irr. Co., 
168 P. 1078, 1082, 30 Idaho 752; Cal- 


vert v. Anderson, 236 P. 847, 848, 73 
Mont. 551; Spurrier v. Mitchell Irr. 
Dist., 229 N.W. 278, 276, 119 Neb. 401, 


HEL INDIR, 884 [appeal dism and cert 
Tone S.Ct. 484, 283 U.S. 796, 75 L.Ed. 


[a] “There is no substantial rea- 
son . . for holding them account- 
able as insurers nor for injuries not 
attributable to some fault or negli- 
gence on their part.” Howell v. pee 
Horn Basin Colonization Cog Siz 
785, 790, 14 Wyo. 14, 1 L.R.A.N.S. 596. 


{[b] Compared with common-law 
rule.—“Under the common law one 
who diverted water from its natural 
course did so at his peril, and was 
held practically to be an insurer 
against damage which might result 
from such action. . The common 
law has been modified and relaxed in 

arid states, so that the owner 
of an irrigation ditch is only liable 
for damages occurring to others as a 
result of his negligence or unskill- 
fulness in constructing, maintaining 
or operating the ditch.” Burt 
Farmers’ Co-op. Irr. Co., 168 P. 1078, 
1082, 30 Idaho 752 [quot Stephenson 
v. Pioneer Irr. Dist., 288 P. 421, 422, 
49 Idaho 189, 69 7a ao 1225). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ute declaring that owners of reservoirs shall be lia- 
ble for all damages arising from the leakage or 
overflow of the waters therefrom, or by flood caused 
by breaking of the embankments of such reservoirs, 
has been held to place an absolute liability on the 
owners of irrigation reservoirs for injuries result- 
ing from the escape of water therefrom.?® The own- 


[c] Statutes not operating to im- 
pose absolute liability.—(1) Statutes 
(Rev. St. [1899] §§ 901, 932, 933, 3069), 
requiring irrigation ditch owners to 
maintain embankments and to keep 
them in repair and also providing for 

_the inspection of such ditches, al- 
~ though indicating a scrupulous desire 
to protect against unreasonable in- 
jury from water conveyed through 
Such ditches, fall far short of impos- 
ing on the ditch owner the burden of 
aninsurer. Howell v. Big Horn Basin 
Colonization Co., 81 P. 785, 14 Wyo. 
14. (2) A statute providing that the 
owner of a ditch for irrigation pur- 
poses shall keep it in good condition 
so that water shall not damage the 
property of others does not make the 
owner of such ditch absolutely liable 
for damages resulting therefrom. 
North Sterling Irr. Dist. v. Dickman, 
149 P. 97, 59 Colo. 169, Ann.Cas.1916D 
973; North Sterling Irr. Dist. v. Geh- 
rig, 149 P. 1193, 27: Colo.App. 551. (3) 
Under a statute (Rev. St. [1913] § 
3444), providing that, as an exception 
to other provisions making the own- 
ers of storage reservoirs for irrigation 
absolutely liable for damages result- 
ing from the escape of water, a reser- 
voir constructed to hold water back 
and to raise it for application to lands 
of a higher level or to give a greater 
head for power shall not be considered 
a “storage reservoir,” a dam built 
acroSs a creek from bank to bank to 
impound water is not a storage reser- 
voir and accordingly the owner is only 
liable for escape of water due to neg- 
ligent construction or maintenance. 
Barnum v. Handschiegel, 173 N.W. 
593, 103 Neb. 594. (4) Statute appli- 
cable to irrigation reservoir as op- 
erating to impose absolute liability 
see infra note 36. 


[d] Drainage ditch.—In the ab- 
sence of evidence that a toe ditch was 
contemplated by the owner of an ir- 
rigation system and complaining land- 
owners before the conveyance of the 
right of way or that such ditch would 
have prevented damage to crops by 
seepage, a landowner cannot recover 
for damages from such seepage. Groff 
v. Reclamation Dist. No. 108, 274 P. 
993, 97 Cal.App. 22. 


[e] When no duty owed by owner 
of ditch.— Where a person construct- 
ed: an irrigation ditch across land on 
which another had a right of pastur- 
age, and the ditch owner allowed it 
to enlarge so that certain of stock be- 
longing to the person having the right 
of pasturage was lost by miring, he 
could not recover, as, his license to 
pasture being from the owner of the 
land, the ditch owner owed no duty in 
‘regard to the live stoek. Messenger 
v. Gordon, 62 P. 959, 15 Colo.App. 429. 


{f] Seepage.—(1) A ditch owner, 
who constructs his ditch through soil 
naturally incapable of holding water, 
must exert reasonable efforts to pre- 
vent seepage, and his failure to do so 
constitutes negligence. Calvert v. An- 
derson, 236 P. 847, 73 Mont. 551. (2) 
Accordingly to knowingly construct 
an irrigation canal through loose sand 
or gravel incapable of holding water 
without taking any steps to prevent or 
control seepage therefrom constitutes 


negligence. Tormey v. Anderson-Cot- 
tonwood Irr. Dist., 200 P. 814, 53 Cal. 
App. 559. (3) But the owner of an 


irrigation ditch or canal is not liable 
[67 C. J.—90] 
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for seepage which is not due to such 
owner’s want of care (Hdmonds v. 


Gienn-ColusaIrr. Dist;-1(Cal:) 19) B. 
(2d) 502; Wiles v. Farmers’ Irr. 
Dist., 220 N.W. 261, 117 Neb. 288; Dew 


v. American Rio Grande Land & Irr. 
Co.,. (Tex.Commn.App.) 25 S.W.(2d) 
603 [rev (Civ.App.) 13 S.W.(2d) 474]; 
Honemiresyv.. Yelm) isre Dist 195 RP: 
1014, 114 Wash. 619), (4) seepage be- 
ing a natural result of irrigation—a 
necessary concomitant detriment 
of an agricultural benefit (Wiles v. 
Farmers’ .Irr. Dist; Supra). () An 
injury caused by the construction and 
operation of a government irrigation 
project, which by seepage and percola- 
tion necessarily influences and dis- 
turbs the ground water table of the 
entire valley where the injured lands 
are situated, is damnum absque in- 
juria. “JNatron (Seda Comyv. U.S. 2 54 
CEC. W697 (att, 22-S\Ctes58, 2570) Ws; 
138, 66 L.Hd. 171}. (6) Where a deed 
provided that the vendee waived all 
claims which might accrue for dam- 
age by reason of seepage or overflow 
from the vendor’s irrigation canals, 
the vendor would not be liable for 
damages caused from such source in 
the absence of gross or willful neg- 
ligence by him causing damage to the 
land. Co-operative Vineyards Co. v. 
Ft. Stockton Irrigated Lands Co., 
(Tex.Civ:App.) 158 S.W. 1191. 


{g] Loss of cattle by falling into 
ditch, by drowning, and by poison.— 
(1) Although the owner of an irriga- 
tion system is liable for the loss of 
cattle by injuries due to the negli- 
gence of such owner, as where cattle 
die from injuries sustained by fall- 
ing into a ditch, the sides of which 
have been weakened by the negligent 
operation of the ditch (Coulsen v. 
Aberdeen-Springfield Canal Co., 277 
P. 542, 47 Idaho 619). (2) And in 
this respect the negligence of the own- 
er of the irrigation system, may con- 
sist in a failure to guard the ditch 
(Coulsen v. Aberdeen-Springfield 
Canal Co., 277 P. 542, 47 Idaho 619). 
(3) But in the absence of negligence 
an irrigation company is not liable 
for the death of cattle drowning in a 
canal running through the cattle own- 
er’s pasture. Wichita County Water 
Improvement Dist. No. 1 v. Curlee, 
35 S.W.(2d) 671, 120 Tex: 103. (4) An 
irrigation company is not liable for 
the death of cattle eating poisonous 
grass growing on the company’s right 
of way running through the cattle 
owner’s pasture, in the absence of 
negligence on the part of the com- 
pany. Wichita County Water Im- 
provement Dist. No. 1 v. Curlee, su- 
pra. (5) Where no legal duty to fence 
its right of way is imposed upon the 
irrigation district it is not negligent 
in failing to do so, notwithstanding 
the fact that a fence would prevent 
injury to cattle. Wichita County Wa- 
ter Improvement Dist. No. 1 v. Curlee, 
35 S.W:(2d) 671, 120 Tex: 108. 


Proximate cause of injuries see in- 
fra § 1098. 

36. Beaver Water & Irrigation Co. 
v. Emerson, 227 P. 547, 75 Colo. 513; 
Garnet Ditch, etc., Co. v. Sampson, 110 
Perio; AIs6ye48 Colony285. 


[a] Where no exception is men- 
tioned in the statute, the courts must 
presume that none was intended so 
that they cannot hold the owners of 
such reservoirs exempt from liability 
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er of an irrigation ditch or canal cannot escape ha- 
bility for injuries resulting from such owner’s neg- 
ligence in the construction, operation, or maintenance 
of its ditch or canal, on the ground that the injured 
person should have gone on the property of the canal 
or ditch owner and should have performed thereon 
such acts as were necessary to prevent injury,*’ or 


on proof of reasonable care and cau- 
tion. Garnet Ditch, etc., Co. v. Samp- 
Son eto o; 1136, 48. Colo. 285. 


[bob] Distinguished from ditches.— 
There is good reason for making a 
distinction between the liability of 
ditch owners and owners of reser- 
voirs since a ditch carrying water 
can, by the exercise of ordinary care, 
be rendered harmless, as the water is 
not restrained and the pressure is 
slight; in a reservoir, on the other 
hand, the water is restrained, and the 
pressure is so great that the exercise 
of the greatest amount of care and 
skill may not prevent the water from 
escaping. Garnet Ditch, ete., Co. v. 
Sampson, 110 P. 79, 1136, 48 Colo. 285. 


{c] Principle sustaining railroad 
liability for fire applicable.—(1) ‘“‘The 
underlying principle of the decisions 
upholding the legislative act impos- 
ing absolute liability upon railroads 
for damages by fire apply with equal 
force to the statute.” Garnet Ditch, 
etc., Co. v. Sampson, 110 P. 79, 1136, 
48 Colo. 285, 292. (2) Statutes impos- 
ing liability for fires on railroads see 
Railroads §§ 1245-1258. 


[d] Reason for legislative imposi- 
tion of absolute liability.—‘‘The stor- 
age of water is a source of profitable 
investment of capital. The owners 
know, however, that water, from its 
nature, is pressing outward in all di- 
rections and continually striving to 
break through any artificial barrier, 
by which it may be restrained. They 
know that the breaking of the barrier 
may result in great damage to many 
innocent persons; that death and de- 
struction may follow the escape of 
stored water, and the legislature has 
said to these owners: ‘If you collect 
so dangerous an agency on your own 
land you must keep it confined—if it 
escapes—it is at your peril.’”’ Garnet 
Ditch, ete., Co. v. Sampson, 110 P. 79, 
1136, 48 Colo. 285, 296. 


[e] Use of natural hillside as a 
part of the restraining wall which 
washes out imposes the same liability 
since the words “embankment” and 
“dam” in the statute must be con- 
strued to include natural barriers. 
Garnet Ditch, ete., Co. v. Sampson, 110 
Py (9,365 245 Colon 285s 


[f] TWustration.—Where a natural 
embankment forming part of an irri- 
gation reservoir washed out due to 
the waters finding an underground 
passage through a “hole burrowed out 
by some animal, and the water es- 
caped with such force as to carry 
away and destroy a number of cattle 
that were pastured in a valley below, 
the owner of the reservoir was held 
liable under a statute imposing abso- 
lute liability. Garnet Ditch, ete., Co. 
a Sampson, 110 P. 79, 1136, 48 Colo. 

Og 


Statutes construed not to impose 
absolute liability see supra note 35. 


387. Barstow Irr. Co. v. Black, 86 
S.W. 1086, 39 Tex.Civ.App. 80. 

[a] “One is not rcquired to commit 
a trespass in order to protect or re- 
lieve himself from injury resulting 
from the act of a wrongdoer.’ Bar- 
stow Irr. Co. v. Black, 86 S.W. 1036, 
39 Tex.Civ.App. 80, 84. 

{b] Illustration.—Where, due to 
the negligent construction of an ir- 
rigation ditch, it obstructed natural 
drainage water and caused the same 
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that the injured person might at slight expense have 
prevented damage by digging a ditch on his own 
land,’ or by enlarging an existing ditch thereon,*° 
so as to carry off the water causing the injury. How- 
ever an injured person may waive his right to dam- 
ages,*° although he is not estopped from asserting 
a claim therefor simply because he was a director 
of an irrigation company at the time the damage oc- 
eurred.*+ 


Right of way. <A distributor of water for irriga- 
tion may be liable for damage to land resulting from 
the negligent operation of the irrigation system ir- 
respective of any right of way across the injured 
land,*2 but, if damages for seepage could be re- 
covered in condemnation proceedings to acquire land 
for irrigation purposes, the owner of such land and 
of land contiguous thereto, having conveyed the right 
of way for such purposes, may not thereafter be en- 
titled to recover damages for seepage resulting from 
the irrigation system.* 
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Trap. Where due to the act or conduct of the 
owner of an irrigation system there exists a con- 
dition which constitutes a trap, such owner will be 
liable for personal injuries resulting from the con- 
cealed danger.** 


Instrumentalities not constituting part of irriga- 
tion works. A distributor of water for irrigation 
purposes may be liable for injuries resulting from 
the construction and operation of structures which 
do not constitute an essential part of the irrigation 
works as such.*® 


Deliberate trespass. A distributor of water for 


irrigation may be liable for its deliberate trespass- 


es.*6 


Injuries to lands adjoining irrigated tract.47 The 
owner of land who irrigates the same may be liable 
to adjoining owners for injuries to their lands which 
result as an incident to such irrigation,*® and this 
is particularly so where the irrigation is performed 


to back up on an adjoining landown- 
er’s property and destroy his crops, 
the ditch owner cannot escape liabil- 
ity on the ground that the injured 
person should have committed a tres- 
pass by cutting the embankment of 
the irrigation ditch and thus permit- 
ted the backed-up water to escape. 
Barstow Irr. Co. v. Black, 86 S.W. 
1036, 39 Tex.Civ.App. 80. 


38. McCarty v. Boise City Canal 
Co., 10 P. 623,-2 Idaho (Hasb:) 245. 
39. Tormey v. Anderson-Cotton- 


woed Irr. Dist., 200 P. 814, 53 Cal.App. 
559. 

{a] Thus landowners near an irri- 
gation canal were not negligent bar- 
ring recovery of damages caused by 
the flooding of their land by the seep- 
age of water from the canal simply 
because of their failure to increase 
the capacity of a drain sufficient to 
carry off the additional seepage water. 
Tormey vy. Anderson-Cottonwood Irr. 
Dist., 200 P. 814, 53 Cal.App. 559. > 


40. Howell v. Big Horn Basin 
Colonization Co., 81 P. 785, 14 Wyo. 
14, 1 L-R.A.N.S. 596. 


[a] IJustration—Where water 
coming from spills in an irrigation 
reservoir flowed onto adjoining lands, 
the owner of which, instead of ac- 
quiescing in the reservoir owner’s of- 
fer to construct drainage ditches to 
divert the water away from such land, 
directed and authorized the owner of 
the irrigation system to allow the 
water to continue its flow, he waived 
his right to recover damages for such 
alleged flowing until such consent was 
withdrawn. Howell v. Big Horn 
Basin Colonization Co., 81 P. 785, 14 
Wyo. 14, 1 L.R.A.N.S. 596. 


41. Stuart v. Noble.Ditch Co., 76 
P. 255, 9 Idaho 765. 


[a] Illustration.—Where it does 
not appear that an injured landowner 
took any part or acquiesced in any 
way in the management of an irriga- 
tion canal and it appears that he sus- 
tained damage by reason of the negli- 
gent operation of such canal, he is not 
estopped from recovering damages 
simply on the ground that he was a 
director of the irrigation company, 
unless it is shown that the negligent 
acts were done with his knowledge 
and consent and without objection on 
his part while he was a director of 
the company. Stuart v. Noble Ditch 
Co., 76 P. 255, 9 Idaho 765. 


42. Hunt v. Sutter-Butte Canal Co., 
225 P. 884, 886, 66 Cal.App. 363. 


“A canal company is liable for all 
damages occasioned by the negligent 
operation of its irrigating irrespective 
of whether a right of way has or has 
not been granted for the construction 
of its canals or irrigating ditches 
through the premises involved.” Hunt 
v. Sutter-Butte Canal Co., supra. 


43. Sutro Heights Land Co. v. 
pec egge Dist., 296 P. 1088, 211 Cal. 


“If damages for seepage could be 
recovered in a condemnation proceed- 
ing, then the plaintiffs, having ex- 
pressly given their consent to the 
construction of such canals upon 
their lands, are precluded from there- 
after recovering any damages which 
they may have sustained from the 
seepage of water therefrom.” Sutro 
Heights Land Co. v. Merced Irr. Dist., 
supra. 


44. Sanchez v. Hast Contra Costa 
Irr. Co., 271 P. 1060, 205 Cal. 515. 


fa] Children.—(1) Children play- 
ing in an irrigation canal do not as- 
sume the risk of unknown and un- 
guarded danger incident to a syphon 
built at the bottom of the canal, al- 
though assuming the risk of dangers 
which are open, obvious, and notori- 
ous and incident to the operation of 
the canal. Sanchez v. East Contra 
Costa Irr. Co., 271 P. 1060, 205 Cal. 
515. (2) Where a five-year-old child, 
while attempting to wet a handker- 
chief to wipe some blood from an in- 
jury he had sustained, fell into an 
irrigation ditch at a point where the 
water was apparently shallow, but 
where there in fact existed a conceal- 
ed syphon opening and the water was 
deep, so that the child drowned, the 
irrigation company was liable in dam- 
ages. Sanchez v. East Contra Costa 
Irr. Co., supra. 

45. See cases infra this note. 

[a] Power line.—(1) An irrigation 
district operating power lines under 
statutory authority for selling elec- 
tricity within and beyond its territory 
is liable in tort for injuries resulting 
from its negligent maintenance of 
electric power line. Yolo v. Modesto 
Irr, Dist., 138 Pi (2d) 908, 216 Cal. 274. 
(2) Thus an irrigation district has 
been held liable for the death of a boy 
caused by the negligent maintenance 
of a power line maintained as a pro- 
prietary enterprise, even if at the 
time of the accident the wire was car- 
rying power for irrigation purposes. 
Yolo v.. Modesto Irr. ‘Dist., supra. 

[b] Telephone system.—An irriga- 


tion district may be liable for in- 
juries to a private person resulting 
from the negligence of the officers of 
the district in failing to install 
lightning arresters in its private tele- 
phone system. Noon y. Gem Irr. Dist., 
205 F. 402. 


46. Hargrave v. Hall, 73 P. 400, 3 
Ariz. 252; Cameron County Water Im- 
provement Dist. No. 1 v. Whittington, 
(Tex.Civ.App.) 297 S.W. 868. 


[a] Zustrations.—(1) A distribu- 
tor is liable for its unprovoked de- 
struction of a consumer’s head gates 
and ditches. Hargrave v. Hall, 73 P. 
400, 3 Ariz. 252. (2) A water improve- 
ment district has been held liable for 
an assault by its watchman while en- 
gaged in his duties for the benefit of 
the district. Gameron County Watér 
Improvement Dist. No. 1 v. Whitting- 
ton, (Tex.Civ.App.) 297 S.W. 868. 


47. Injunction to restrain injury 
see infra § 1105. 


48. Parker v. Larsen, 24 P. 989, 86 
Cal. 236, 21 Am.S.R. 80; Kall v. Car- 
ruthers, 211 P. 48, 59 Cal.App. 555. 


“A person who by artificial means 
causes water to percolate through the 
soil to the injury of his neighbor does 
so at his peril and is legally respon- 
sible therefor irrespective of negli- 
gence.” Mallett v. Taylor, 152 P. 873, 
874, 78 Or. 208. 


[a] Ditech.—‘‘That cases must 
often arise whereby accident such as 
sudden floods or unusual rains or 
other accidents damage may occur to 
adjoining fields which could not rea- 
sonably have been foreseen, and for 
which no action will lie, seems to be 
established by the later authorities; 
but to hold that a man may lawfully 
construct a ditch which from the 
manner of its construction must nec- 
esSarily occasion substantial injury 
to the land of his neighbor either by 
overflow or by percolation, or that he 
can lawfully so irrigate his land as to 
do such substantial injury, would be 
to grant him an easement in such ad- 
jacent land without compensation, 
and this the law will not permit.” 
Male Vv. Taylor, 152° P: 873, 875.00 

i 5 


[b] Historical iwte.—‘‘In the laws 
of Hammurabi, who reigned over As- 
syria 700 years before the time of 
Moses, we find this statute: ‘If a man 


neglect to strengthen his dyke and do 


not strengthen it, and a break be 
made in his dyke and the water carry 
away the farm land, the man in whose 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 
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in a negligent manner.4® On the 


owner of land is not ordinarily liable in damages 
for injuries incidentally resulting from his irrigat- 
ing his own land in a lawful manner.®° 
owner of land after irrigating the same has the right 
to discharge waste water into a ditch over adjoin- 
ing land, he is liable for injuries resulting from the 
overflow of such ditch when it is caused by the dis- 
charge of “live” water commingled with waste wa- 
Where a person in irrigating his own land 
floods land of a lower adjoining landowner, the 
irrigating owner cannot escape liability on the ground 
that the injured landowner might have gone on the 


ter.®1 


dyke the break has been made shall 
restore the grain which he has dam- 
aged. If he be not able to restore the 
grain, they shall sell him and his 
goods and the farmers whose grain 
the water has carried away shall 
share in the results of the sale.’ Har- 
per’s Code of Hammurabi, §§ 53, 54. 
If we eliminate the severe ‘proceed- 
ings supplemental to execution,’ the 
law is practically the same to-day as 
it was in the year 2250 B. C.” Mal- 
ny v. Taylor, 152 P. 878, 875, 78 Or. 


[c] Reason for rule.—‘“The water 
which did the injury to plaintiff was 
not a natural stream flowing across 
defendant’s land, but was brought up- 
on the land by artificial means. And 
the rule is general that where one 
brings a foreign substance on his 
land, he must take care of it and not 
permit it to injure his neighbor. The 
law upon the subject is tersely ex- 
pressed in the maxim sic utere tuo ut 
alienum non ledas.” Parker v. Lar- 
sen, 24 P. 989, 86 Cal. 236, 238, 21 Am: 
S.R. 30. 

{d] MNuisance.—A rice grower, 
who keeps water on his lands for 
many months of the year, and thus 
causes damage by percolation to ad- 
joining landowners, is liable in dam- 
ages as for maintaining a nuisance. 
Kall v. Carruthers, 211 P. 43,.59 Cal. 
App. 555. 


49. Mallett v. Taylor, 152 P. 873, 
78 Or. 208. : 


[a] MDlustration.—Where water 
was caused to percolate into adjoining 
lands because of the negligent failure 
of the owner of irrigated land to con- 
struct a ditch to carry off waste water 
after irrigating his land, he was li- 
able to the owners of the adjoining 
land for injury caused by his negli- 
gence. Mallett v. Taylor, 152 P. 873, 
78 Or. 208. 


50. Gibson v. Puchta, 33 Cal. 310; 
Spurrier v. Mitchell Irr. Dist., 229 N. 
W. 273, 277, 119 Neb. 401, 74 A.L.R. 
884 [appeal dism and cert den 51 §. 
Ct. 484, 283 U.S. 796, 75 L.Hd. 1420]. 


“Fe is responsible . . only for 
the injuries caused by his negligence 
or unskillfulness, or those wilfully 
inflicted in the exercise of his right 
of irrigating his land.’ Gibson v. 
Puchta, 33 Cal. 310 [quot Spurrier v. 
Mitchell Irr. Dist., supra]. 


[a] Effect of drainage statute.— 
(1) A statute (Comp. St. [1922] § 
2887), providing for the drainage of 
Jands which have been subirrigated 
by reason of the lawful use _ of 
water from a canal of a drainage dis- 
trict, while creating a liability ex 
contractu between owners within the 
irrigation district (Spurrier v. Mitch- 
ell Irr. Dist., 229 N.W. 273, 119 Neb. 
401, 74 A.L.R. 884 [appeal dism and 
cert den 51 S.Ct. 484, 283 U.S. 796, 75 
L.Ed. 1420]), (2) does not fix or at- 
tempt to fix liability for the drainage 
of percolating or seeped waters from 
irrigation projects on lands outside 


WATERS 
other hand, the 


ed.°? 
Where the 


tion works.°# 


ligence.®® 


the particular district (Spurrier v. 
Mitchell Irr. Dist., supra). 


[b] Position of injured person no 
worse than if injured by rainfall.— 
Where a person is injured from the 
seepage of water from a tract of land 
lawfully irrigated by the owner, the 
position of the injured person is pos- 
Sibly no worse than if unexpectedly 
sufficient rain fell on the tract to pro- 
duce the same crops aS were grown by 
irrigation, and that as a result of such 
rainfall the water table under the 
surface of the tract of land should 
be raised until his land seeped. Spur- 
rier v. Mitchell Irr. Dist., 229 N.W. 
273, 119 Neb. 401, 74 A.L.R. 884 [ap- 
peal dism and cert den 51 S.Ct. 484, 
283 U.S. 796, 75 L.Ed. 1420]. 


[ec] Comparison with drainage of 
surface waters.—(1) “If in the inter- 
est of good husbandry coupled with 
the right to use the land for an ap- 
propriate purpose it is allowable to 
drain surface waters, which drainage 
seems to be a burden imposed upon 
the lower land, certainly the subter- 
ranean drainage is a reasonable bur- 
den to impose upon the lower land 
in localities requiring irrigation in 
the imterests of good husbandry.” 
Spurrier v. Mitchell Irr. Dist., 229 N. 
W. 273, 277, 119 Neb. 401, 74 A.L.R. 
884 [appeal dism and cert den 51 S. 
Ct. 484, 283 U.S. 796, 75 L.Ed. 1420]. 
(2) Right to drainage of surface wa- 
ters generally see supra §§ 288-292. 


[d] Tllustrations.—(1) In the ab- 
sence of negligence a landowner is 
not liable for injury to adjoining land 
by a seepage of water after it has 
been used to irrigate his land. Spur- 
rier v. Mitchell Irr. Dist., 229 N.W. 
273, 119 Neb. 401, 74 A.L.R. 884 [ap- 
peal dism and cert den 51 S.Ct. 484, 
283 U.S. 796, 75 L.Ed. 1420]. (2) An 
owner of land who irrigates the same 
in a lawful manner is not liable for 
injury done by seepage of water into 
a mine under the irrigated tract. 
Gibson v. Puchta, 33 Cal. 310. 


51. Crawford v. Inglin, 258 P. 541, 
44 Idaho 663. 


[a] Reason for rule.—Right given 
to an irrigating owner of land to 
maintain a ditch across the land of 
another to convey waste water gave 
no right to overflow his land. Craw- 
ford v. Inglin, 258 P. 541, 44 Idaho 
663. 


52. Cody v. Lowry, (Tex.Civ.App.) 
91 S.W. 1109. 


[a] Reason for rule.—‘‘The appel- 
lant [injured landowner] could with 
much force say: ‘I had no right to 
go on the land and interfere with 
their irrigation.’ To have done so he 
would have made him a naked tres- 
passer acting without warrant or au- 
thority.’’ Cody v. Lowry, (Tex.Civ. 
App.) 91 S.W. 1109. 


53. See supra §§ 862, 998. 


54. Stephenson y. Pioneer Irr. 
Dist., 288 P. 421, 49 Idaho 189, 69 A.L. 
R. 1225; Co-operative Vineyards Co. 


[§ 1096] (2) Exemption. 
public or quasi-public status,°* distributors of wa- 
ter for irrigation are not thereby exempt from lia- 
bility for injuries resulting from the negligent con- 
struction, operation, or maintenance of the irriga- 
Although there is contrary author- 
ity,°> it has been held that such distributors cannot 
exempt themselves from liability for their own neg- 
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irrigating owner’s land and closed an opening in an 
irrigating ditch opening from which the water flow- 


Notwithstanding their 


v. Ft. Stockton Irrigated Lands Co., 
(Tex.Civ.App.) 158 S.W. 1191. 


[a] Governmental and proprietary 
functions distinguished.—(1) ‘Con- 
ceding that an irrigation district pos- 
sesses some governmental powers and 
exerciseS some governmental func- 
tions | - . the construction and 
operation of its irrigation canals and 
ditches is a proprietary rather than a 
governmental function . . . and 
hence the district is responsible in 
damages for the negligent construc- 
tion or operation of its canal system.” 
Stephenson v. Pioneer Irr. Dist., 289 
P. 421, 49 Idaho 189, 195, 69 A.L.R. 
1225. (2) In maintaining and oper- 
ating an irrigation canal an irriga- 
tion district is not exercising a func- 
tion of the state in governing so as 
to exempt the district from liability 
for its acts, but is rather exercising 
its proprietary or public powers for 
the private benefit of itself and its 
members. Hooker vy. Farmers’ Irr. 
Dist., 272 F. 600. 


[b] Seepage.—The fact that a cor- 
poration is exercising the powers of 
a public service irrigation corporation , 
is immaterial on its liability for dam- 
age to land or crops by negligent 
seepage or flooding of water from 
its streams. Tormey v. Anderson- 
Cottonwood Irr. Dist., 200 P. 814, 53 
CalsApp: 95593 Co-operative Vine- 
yards Co. v. Ft. Stockton Irrigated 


aes Co: CBex:Civ-App:)) 158 (SW. 
55. Webster v. North Poudre Irr. 


Co., 223 PB. 36, 74 Colo. 565. 


[a] Sand and silt deposit.—Under 
a contract relieving an _ irrigation 
company from liability to its grantee 
for damages ‘fon account of seepage 
or backwater from’’ its reservoir, 
damage caused by the waters of a 
creek being backed up by those of 
the reservoir so that sand and silt 
was deposited in the creek, causing it 
to overflow, is damage ‘‘on account of 
backwater’”’ from the reservoir. 
Webster v. North Poudre Irr. Co., 223 
P. 36, 74 Colo. 565. 


[b] Rule of strict construction.— 
The rule that contracts excusing lia- 
bility for negligence should be con- 
strued most strictly against the par- 
ty seeking the protection thereof can- 
not be resorted to for the purpose of 
entirely abrogating a contract reliev- 
ing a distributor from liability for 
all damages ‘‘on account of seepage 
or backwater.’ Webster v. North 
Poudre Irr. Co., 223 P. 36, 74 Colo. 
565. 


56. Evergreen Farm v. Attalia 
Land Co., 157 P. 487, 91 Wash. 192. 

[a] Illustration.—An _ irrigation 
corporation, exercising eminent do- 
main, although allowed private prof- 
its, exists for public uses, and is sub- 
ject to the policy forbidding public 
service corporations to exempt 
themselves by contract from negli- 
gence resulting in the flooding of ad- 
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[§ 1097] (3) Contributory Negligence. 
er of land through which an irrigation ditch runs 
has ordinarily the right to make any lawful use 
of his land that he desires, and is not thereby guilty 
of contributory negligence so as to be barred from 
recovering for injuries sustained in such use because 
of the negligence of the diteh owner.5? 


[§ 1098] (4) Proximate Cause. 


with general rules,°® where negligence is relied on 
to impose liability for injuries resulting from the 
operation of an irrigation system, such negligence 
must be the proximate cause of the injuries.°° 
Hence, an irrigation canal or ditch owner is, of 
course, not liable for any damage which was caused 


by the injured person’s own act.®° 


ligence of the ditch owner contributes to the situa- 


joining lands. Evergreen Farm v. 
haat Land Co., 157 P. 487, 91 Wash. 
192. 


57. Coulsen v. Aberdeen-Spring- 
He ag Co., 277 PB. 642; 547, 47 Ida- 
fe) 5 


“The rule is that so long as the 
danger is not so obvious as to make 
it ‘morally certain’ that injury will 
follow the ordinary use of land the 
owner has the right to make any use 
of it he desires to make, and no ac- 
cusation of contributory negligence 
can be made against him.’’ Coulsen 
v. Aberdeen-Springfield Canal Co., 
supra. 

[a] Wo contributory negligence.— 
(1) A landowner by permitting his 
bull to graze along the right of way 
of an irrigation ditch was not guilty 
of contributory negligence where the 
animal was injured by falling into 
the ditch, the sides of which were in 
a dangerous condition, due to_ the 
negligence of the ditch owner. Coul- 
sen vy. Aberdeen-Springfield Canal Co., 
277 P. 542, 47 Idaho 619. (2) Persons 
whose property was overflowed by 
flood waters from an irrigation sys- 
tem were not negligent in building 
dwellings in the bed of an old stream 
which had been abandoned for over 
fifty years. Stapp v. Madera Canal & 
Irrigation Co., 166 P. 823, 34 Cal.App. 
41. (8) It may not be contributory 
negligence to erect and maintain 
dwelling houses near an irrigation 
canal, although knowing that there 
is some danger of it overflowing. 
Stapp v. Madera Canal & Irrigation 


Co., supra. 
58. See Negligence § 478. 
59. See cases infra this note; and 


infra notes 60-64. 


[a] Raising water table.—That an 
irrigation district’s operation of ir- 
rigation ditches raised water table 
did not render it liable to landowners 
even if it were negligent, where such 
negligence was not the_ proximate 
cause of the injury. Spurrier v. 
Mitchell Irr. Dist., 229 N.W. 273, 119 
Neb. 401, 74 A.L.R. 884 [appeal dism 
and cert den 51 S.Ct. 484, 283 U.S. 796, 
75 L.Ed. 1420]. 


[b] Natural flow of water.—(1) 
Owner of an irrigating ditch is not 
liable for damages resulting from its 
overflow where such overflow in turn 
results from natural causes. Deb- 
evtz v. New Brantner Wxtension Ditch 


Coma es wii 78) (Colon 139/659 C2)) 
Thus, where the injured person’s 
property is located at a low point 


and is by virtue of such location bur- 
dened with the easement of water 
which in the course of nature flows 
down from above, the mere fact that 
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The own- 
ble,®? and, if the 


negligent act of 


In accordance 


own officers and 
But, if the neg- 


irrigation works are located above! 
his land does not render the owner 
of such works liable for injuries re- 
sulting from such natural flow. 
Debevtz v. New Brantner Extension 
Ditch Co., supra. 

[c] Act of God.—‘‘Nor is a ditch 
or canal owner responsible for that 
which is solely the result of the act 
of God or inevitable accident.” Nahl 
v. Alta Irr. Dist., 187 P. 1080, 23 Cal. 


App. 333. 

60. Malmstrom v. People’s Drain 
Ditch Co., 107 P. 98, 32 Nev. 246 [aff 
143 P. 238, 37 Nev. 469]; Wichita 


County Water Improvement Dist. No. 
1 v. Pearce, (Tex.Civ.App.) 59 S.W. 
(2d) 188. 

[a] Tllustration.—(1) Where the 
owner of land decreased the size of 
an irrigation ditch which thereafter 
overflowed and in conjunction with 
percolating waters having no connec- 
tion with the irrigation ditch caused 
injury to the land, the owner of the 
ditch is not liable. Malmstrom_  v. 
People’s Drain Ditch Co., 143 P. 238, 
87 Nev. 469 [aff 107 BP. 98, 32 Nev. 
246]. (2) Water user who dammed a 
borrow pit and used it as fishpond 
could not recover for ensuing damage 
to his land through seepage from 
such fishpond. Wichita County Wa- 
ter Improvement Dist. No. 1 v. Pearce, 
(Tex.Civ.App.) 59 S.W.(2d) 188. 


61. Catlett v. Bennett, 173 P. 598, 
37 Cal.App. 91; Barstow Irr. Co. v. 
Black, 86 S.W. 1036, 39 T’ex.Civ.App. 
80. And see case infra notes 62, 63. 


[a] Ilustrations.—(1) Where the 
distributors of water for irrigation 
purposes altered a canal so as to 
throw waters against a levee which 
gave way and their negligence contrib- 
‘uted in any way to the damage, it was 
immaterial what portion of the water 
thrown on the levee was so thrown 
by the change in the canal due to 
their negligence. Catlett v. Bennett, 
173 P. 598, 37 Cal.App. 91. (2) Where, 
due to the negligence of the owner of 
an irrigation ditch, water is backed 
up and thrown onto adjoining land in 
increased quantities, the ditch owner 


is liable for the resulting injuries. 
Barstow Irr. Co. v. Black, 86 S.W 
1036, 39 Tex.Civ.App. 80. (3) The 


owner of an irrigation ditch or canal 
is liable for injuries resulting to ad- 
joining lands notwithstanding the 
owner of the injured land has caused 
some water to accumulate on his own 
land, where in fact the ditch or canal 
owner discharged quantities thereon 
and increased the injury. Emison vy. 
Owyhee Ditch Co., 62 P. 13, 37 Or. 577. 


62. Larimer & Weld Irr. Co. 
Walker, 176 P. 282, 65 Colo. 320. 


IV 


tion, and maintenance of the system.®® 
in the absence of special circumstances whereby the 


[§§ 1097-1099 


tion which causes the injury, the owner may be Ma- 


acts of several distributors concur 


in causing an injury, they may be jointly liable.® 
Where an extraordinary flood coneurred with the 


an irrigation canal or ditch own- 


er to produce the injury “gomplained of, it has been 
held that such owner is not excused from lability 
for such injury.°? 
injury complained of results from such flood without 
any concurrent negligence of a canal owner, it is not 
liable for the injury.®* 


[§ 1099] (5) Persons Liable. 
trict is ordinarily liable for the negligent acts of its 


On the other hand, where the 


An irrigation dis- 


agents in the construction, opera- 
Otherwise, 


[a] Tllustration.—Where two ir- 
rigation companies, each with knowl- 
edge of the act of the other, attempt- 
ed to convey water down a natural 
stream on the same day, and thus 
flooded and damaged the property of 
another, they were jointly liable. 
Larimer & Weld Irr. Co. v. Walker, 
176 PB. 2827 65 Colo. 320. 


[b] Reason for rule.—‘‘No one of 
them should be allowed to hide be- 
hind the skirts of the other. To per- 
mit this would be to approve a sub- 
terfuge and the courts should not 
lend aid to such conduct.” Larimer 
& Weld Irr: Co! v: Walker, 176)3P: 
282, 288, 65 Colo. 320. 


63. The Salton Sea Cases, 172 F. 
792,97 C.C.A. 214 [eert den 305S¢e 
405, 215. U.S.. 603, 54° Lidl) (3458 
Raish v. Orchard Canal Co., 218 P. 
655, 67 Mont. 140. 


[a] Illustrations.—(1) An irriga- 
tion company which negligently con- 
structed the intakes from a river into 
its canal without head gates or other 
means of controlling the flow, by rea- 
son of which in a time of flood the 
water flowed through in such volume 
as to wash away the river bank and 
overflow the lands of others, is not 
relieved from liability therefor by the 
fact that the flood was extraordinary. 
The Salton Sea Cases, 172 I". 792, 97 
C.C.A. 214 [cert den 30 S.Ct. 405, 215 
U.S. 603, 54 L.Ed. 345]. (2) Where 
two causes contribute to a landown- 
er’s injury, one of which is an act of 
God such as an unprecedented fiood, 
and the other is the negligence of the 
owner of an irrigation system in con- 
nection with the. head gate of its ca- 
nal, it may be liable in damages if but 
for its negligence the landowner 
would not have been injured. Raish 
v. Orchard Canal Co., 218 P. 655, 67 
Mont. 140. 


64. Dall v. State, 134 P. 632, 42 
Utah 498; Wilkinson v. State, 134 P. 
626, 42 Utah 483. 


[a] Illustration.—Where the state 
constructed an irrigation reservoir 
and a canal, and the work was done 
in such a manner that it was more 
than adequate to take care of any ordi- 
nary floods, an adjoining landowner 
cannot recover damages against the 
engineers or the board in charge of the 
work for damages to his land result- 
ing from a break in the canal caused 
by unprecedented floods. Dall vy. 
State, 134 P. 632, 42 Utah 498: Wwil- 
kinson v. State,’1384-P. 626; 42 Utah 


65. Noon v. Gem Irr. Dist., 205 F. 
402; Hidylgo County Water Improve- 
ment Dist. No. 2 v. Holderbaum, (Tex. 
Commn.App.) 11 .S.W.(2d) 506 Laff 
(Civ.App.) 297 S.W. 865]; Cameron 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 1099-1101]: 


act of one other than the owner of the irrigation 


works becomes its act, the owner is not liable for the 
t,66 


injurious consequences of such ae 


der particular circumstances, the owner of the ir- 
rigation system may be liable for the acts of per- 
An irrigation dis- 
trict is not liable for injuries resulting from a land- 
owner’s application of irrigation water to his own 
Where he does not act maliciously and does 
not act on his own account, an officer of an irriga- 
tion district is not personally lable for damages re- 
sulting from the negligent maintenance and opera- 


sons other than its own officers.°7 


land.®§ 


tion of the irrigation system.°® 
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However, un- 


of Liability.” 


ter?°—(1) In General. 
a legal duty to furnish to a customer a given quantity 
or supply of water for irrigation may be answerable 
in damages for the loss or injury caused by its failure 
to do so,*! although, under statutes authorizing ir- 
rigation companies to distribute water, it has been 
held that, if they exercise ordinary care in operat- 
ing the system, they are not liable for a mere fail- 
ure to deliver water to the consumer without more.*? 


[§ 1101] (2) Exemption, Limitation, and Extent 
Although it has been held that a 
distributor of water for irrigation is exempt from 


[OT Codd) it29 


A distributor who is under 


liability for failure to supply water, on the ground 


[§ 1100] ¢c. Liability for Failure To Supply Wa- 


County Water Improvement Dist. No. 
1 v. Whittington, (Tex.Civ.App.) 297 
S.W. 868. 

[a] “Prima facie at least, what 
has been done by the officers and 
agents of the district was done with 
the authority of the ‘district.’” Hi- 
dalgo County Water Improvement 
Dist. No. 2 v. Holderbaum, (Tex. 
Commn.App.) 11 S.W.(2d) 506, 507 
[aff (Civ.App.) 297 S.W. 865]. 


66. See cases infra this section. 


[a] District not liable for act of 
federal government or its employees. 
—(1) A contract between the United 
States and a state irrigation district 
involving the construction and op- 
eration of certain irrigation works 
does not establish such relationship 
as would permit the negligence of the 
United States or its employees to be 
imputed to the irrigation. district. 
Livanis v. Northport Irr. Dist., 238 
N.W. 757, 121 Neb. 777 [aff 232 N.W. 
‘583, 120 Neb. 314]. See Omaha Life 
Ins. Co. v. Gering & Ft. Laramie Irr. 
Co., 244 N.W. 296, 123 Neb. 761 (dic- 
tum). (2) Under statutes and con- 
tracts making an irrigation district 
merely a fiscal agent for the federal 
government in the operation of an 
irrigation system, the district is not 
liable for injuries resulting from neg- 
ligence in the maintenance of an irri- 
gation canal. Malone v. Bl Paso 
County Water Improvement Dist. No. 
1, (Tex.Civ.App.) 20 S.W.(2d) 815. 


67. See cases infra this note. 


[a] Lidlability for acts of stock- 
holders.—(1) To hold a corporation 
supplying water through its canal to 
its stockholders for irrigation pur- 
poses liable for injuries caused by 
stockholders turning water from the 
eanal and flooding the land of an- 
other, it must appear that the wrong- 
ful act was committed by the stock- 
holders acting as agents for the cor- 
poration. Billings Realty Co. v. Big 
Ditch Co., 115 P. 828, 43 Mont. 251. 
(2) But, where a corporation supply- 
ing water through its canal to its 
stockholders for irrigation permitted 
water to flow in the canal, and author- 
ized its stockholders so to change 
conditions at the spillway to get wa- 
ter below it, the company could not 
eseape liability for the acts of the 
stockholders, on the ground that it 
did not anticipate that water would 
be used below that point after it had 
adjusted the spillway. Billings Re- 
alty Co. v. Big Ditch Co., supra. (3) 
This is particularly so where the irri- 
gation company knew of the custom 
of the stockholders to do the acts 
which subsequently resulted in the 
injuries complained of, and where the 
company approved of such acts. 
Billings Realty Co. v. Big Ditch Co., 
supra. 


{b] Statute.—A statute (Comp. L. 
§ 1684), declaring that owners of 


reservoirs shall be liable for all dam- |} 
age arising from leakage or overflow 
of its waters, is imperative, and im- 
poses absolute liability on reservoir 
owners for damages from leakage or 
overflow or breaking of reservoir em- 
bankments, and such an owner is 
therefore liable for damages from 
breaking of embankment caused by 
the tortious act of third person. 
Beaver Water & Irrigation Co. v. 
Emerson, 227 P. 547, 75 Colo. 513. 


68. Omaha Life Ins. Co. v. Gering 
& Ft. Laramie Irr. Dist., 244 N.W. 296, 
123 Neb. 761; Spurrier v. Mitchell 
Irr. Dist., 229 N.W. 273, 119 Neb. 401, 
74 A.L.R. 884 [appeal dism and cert 
den 51 S.Ct. 484, 283 U.S. 796, 75 L. 
Ed. 1420]. 


[a] Reasons for rule.—(1) ‘“‘The 
use of the water, after delivery, was 
a matter over which the district had 
no control.’’ Omaha Life Ins. Co. v. 
Gering & Ft. Laramie Irr. Dist., 244 
N.W. 296, 297, 123 Neb. 761. (2) “The 
irrigation district being a common 
earrier of water from the point of 
appropriation of the stream to the 
place of delivery to the owner of the 
land, required to perform said service, 
is not liable by statute for any dam- 
ages resulting from the lawful appli- 
eation of said water to the land by 
the owners thereof, or for incidental 
damage to another caused by seep- 
age.’ Spurrier v. Mitchell Irr. Dist., 
229 N.W. 273, 277, 119 Neb. 401, 74 A. 
L.R. 884 [appeal dism and cert den 


51 S.Ct. 484, 283 U.S. 796, 75 L.Ed. 
1420]. 
69. Verheyen v. Dewey, 146 P. 


1116, 27 Idaho 1. 


[a] Fact that officer is president 
of the board of directors of such dis- 
trict will not make him personally 
liable for any damage resulting from 
the operation of the system notwith- 
standing such operation is negligent. 
Verheyen vy. Dewey, 146 P. 1116, 27 
Idaho 1. 


70. Liability for rates and other 
charges incident to supply and use 
of water see supra §§ 1087-1092. 


71. Ariz.—Consolidated Canal Co. 
v. Peters, 46 P. 74, 5 Ariz. 80. 


Cal.—Richter v. Union Land, etce., 


Co., 62 P. 39, 129 Cal. 367; Hewitt v. 
Sane Jacintow icuc., iii DiISt. ws biG: se. 
893,124. Calin 186s" Beatty ev. Claris 


Colony Water Co., 153 P. 991, 28 Cal. 
App: 751. 

Idaho.—Tapper v. Idaho Irr. Co., 
210 P. 591, 36 Idaho 78; Sommerville 
v. Idaho Irr. Coy 123 PP. 302, 21 Idaho 
546; Hanes v. Idaho Irr. Co., 122 P. 
859, 21 Idaho 512; Wilson v. Fagle- 
son, 81 P. 434, 10 Idaho 755, 767. 


La.—Mathieu v. North American 
Band, .ctc., COs 44 -80-, tal, eon War 
896, 121 Am.S.R. 548. 

Mont.—Hyink v. Low Line Irr. Co., 
205 P. 236, 62 Mont. 401. 


Neb.—Peden vy. Platte Valley Farm 
& Cattle Co., 189 N.W. 1012, 93 Neb. 
141; Clague vy. Tri-State Land Co., 
121 N.W. 570, 84 Neb. 499, 133 Am. 
S.R. 637. 


Nev.—Candler v. Washoe Lake Res- 
ervoir, etc., Co., 82 P. 458, 28 Nev. 422, 
6 Ann.Cas. 946; Candler v. Washoe 
Lake Reservoir, ete. Co., 80 P. 751, 
28 Nev. 151, 6 Ann.Cas. 946; O’Con- 
nor v. North Truckee Ditch Co., 30 
P. 882, 17 Nev. 245. 


Tex.—Bryan® va?) United) sIrv-eC©o., 
(Civ.App.) 267 S.W. 298; Louisiana 
Rio Grande Canal Co. v. Frazier, (Civ. 
App.) 196 S.W. 210; Lastinger v. Toy- 
ah -Valley Irr. Co., (Civ.App.)” 167 
S.W. 788; Northern Irr. Co. v. Dodd, 
(Civ.App.) 162 S.W. 946; Colorado Ca- 
nal Co. v. McFarland & Southwell, 
(Civ.App.) 94 S.W. 400. 


Wash.—Berg v. Yakima Valley Ca- 
nal Co., 145.0P 5 619 .Son Wiashy cA bela. 
RVA.1915D 292. 


“That an irrigation company is lia- 
ble in damages for a failure or refusal 
to furnish water to contiguous land- 
owners for irrigating is too well es- 
tablished to bear discussion.” Bryan 
v. United Irr. Co., (Tex.Civ.App.) 267 
S.W. 298, 299. 


[a] Illustrations.—(1) If the con- 
sumer is entitled to a writ of man- 
date to compel the delivery of water 
for irrigation purposes, the irriga- 
tion company is liable in damages for 
a failure _to make such delivery. 
Beatty v. Clark Colony Water Co., 153 
Pm. 991, 28) Cal-App. 752) “Beatty” v. 
Clark Colony Water Co., 153 P. 991, 
28 Cal.App. 751. (2) Under applica- 
ble statutes, where an irrigation com- 
pany has entered into a contract with 
the state, and notifies a settler that 
it will furnish water for an irrigation 
season beginning at a specified date, 
it is liable for the loss of fruit trees, 
caused by failure to furnish the wa- 
ter. Hanes v. Idaho Irr. Co., 122 P.: 
859, 21 Idaho 512. (3) A negligent 
failure of an irrigation district to dis- 
tribute water to which landowners 
are entitled on fair and equitable 
terms may create lability for result- 
ing damages. Meier vy. Bridgeport 
Irr. Dist., 203 N.W. 548, 113 Neb. 344. 


72. Rayborn v. Salmon River Ca- 
nal Co., 295 P. 1001, 50 Idaho 297. 


_[a] TWlustration.—If exercising or- 
dinary care in operating its irrigation 
system, an irrigation company is not 
liable, even though a consumer does 
not receive a proper quantity of wa- 
ter, and notwithstanding the water is 
delivered irregularly. Rayborn v. 
Salmon River Canal Co., 295 P. 1001, 
50 Idaho 297. 


73. Cross references: 
Limitation of liability by: 


Carriers generally see Carriers §§ 
167-249, 1151-1164, 1579-1583. 
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that the distributor is a governmental agency,** ex- 
emption of the distributor on this ground has been 
A distributor cannot completely exempt 
himself by contract from all lability for damages 
for a breach of his contract to furnish water,*® nor 
may a distributor furnishing water to the public 
limit its hability in that manner,’ but a distributor 
which is not undertaking the discharge of a public 
duty may so limit its hability;7® and a contract pro- 
vision that the distributor shall not be lable for 
failure to furnish water during a reasonable period 
of repair and construction of the irrigation system 


denied.*® 


Limitation of liability by:—Continued 
Carriers by water see Shipping §$§ 
602-736. 
Measure of damages for failure to 
supply see infra § 1117. 


74. Nissen v. Cordua Irr. Dist., 269 
P. 171, 204 Cal. 542. 


[a] Whether negligence results 
from breach of statutory or other le- 
gal duty immaterial.—Negligence 
consisting in the omission to perform 
a duty imposed by statute, as in the 
failure to supply water, is analogous 
to other affirmative acts of negligence 
by the district in so far as the ap- 
plication of the text rule is concern- 
ed, since in each the case is grounded 
in tort, and the district is no more 
liable in one case than in the other. 
Nissen sv. Gordua’ Irr, Dist.;° 269. .P. 
171, 204 Cal. 542. 

[b] Public policy.—‘It may be 
that a sound public policy should de- 
mand that the district itself be bound 
in a case of this kind, but until the 
state has directed or permitted its 
agency to be so bound we do not feel 
justified under established law in 
holding it liable.” Nissen v. Cordua 
iene Dist.) 269. bP. U7, 204. Cal. 542; 
545. 

[c] Tlustration.—It has been held 
that an irrigation district cannot be 
held liable in damages for the refusal 
of its officers and agents to supply a 
landowner in the district his propor- 
tion of the available water, having 
the admitted ability to furnish the 
same. Nissen v. Cordua Irr. Dist., 269 
Pail. 204 Cal. 542: 

75. Hidalgo County Water Control 
& Improvement Dist. No. 1 v. Ganna- 
way, (Tex.Civ.App.) 13 S.W.(2d) 204; 
Cameron County Water Improvement 
IDIStuUNO. lueve wblallowCrex, Civ, App.) 
280 S.W. 838. 


76. Harrington v. Blohm, 206 S.W. 
SiG; eb) Avixeteol. s Unived, IrriiCon sy. 
Bryan, (Tex.Commn.App.) 280 S.W. 
196, 197 [aff (Civ.App.) 267 S.W. 298]. 


“Tt could not, by contract, relieve 
itself from liability for its failure to 
perform the duties imposed upon it 


by law.” United Irr. Co. vy. Bryan, 
supra. 
fa] “In other words an irrigation 


company owes a duty to the public 
and cannot make a valid contract to 
exempt itself from the performance 
of such public duty.” Bryan v. Unit- 
ed Irr. Co., (Téx.Civ.App.) 267 S.W. 
298, 300 [aff (Commn.App.) 280 S.W. 
196]. 

[b] Exemption clause construed. 
—(1) A clause undertaking to exempt 
an irrigation company in case of the 
breaking down of machinery or later- 
als, being in that part of the contract 
referring to existing and completed 
plant, was held not to relieve the 
company from liability for damages 
resulting from an insufficient supply 
of water due to the fact that the 
laterals it constructed under the con- 
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tract were defective. Fresnos Land 
& Irrigation Co. v. Box, (Tex.Civ. 
App.) 233 S.W. 369. (2) A contract 
providing that the distributor is to 
be held in no way liable for the lack 
of water owing to accidents or de- 
ficiencies to the wells or other. ma- 
chinery, or for any other reason 
whatsoever, will not be construed to 
exempt the distributor from liability 
for damages for any breach whatso- 
ever of the contract, and the distrib- 
utor can be held liable for damages 
caused by its failure to install pump- 
ing machinery and to furnish water 
before a specified date. Harrington 
v. Blohm, 206 S.W. 316, 186 Ark. 231. 

{[c] Under contract by officer. 
The owner of land contiguous to an 
irrigation canal, who is also presi- 
dent of the irrigation company, can- 
not make a contract for the company, 
exempting it from liability for fail- 
ure to furnish water. Bryan v. Unit- 
ed Irr. Co., (Tex.Civ.App.) 267 S.W. 
298 [aff (Commn.App.) 280 S.W. 196]. 

77. Raywood Rice Canal & Milling 
Co. v. Erp, 146 S.W. 155, 105 Tex. 161 
[rev (Civ.App.) 180 S.W. 897]; Unit- 
ed Irr. Co. v. Bryan, (Tex.Commn. 
App.) 280 S.W. 196 [aff (Civ.App.) 267 


S.W. 298]; American Rio Grande 
Land & Irrigation Co. v. Mercedes 
Plantation Co., (Tex.Commn.App.) 


208 S.W. 904 [mod (Civ.App.) 155 S. 
W. 286]; Colorado Canal Co. v. Mc- 
Farland, 109 S.W. 435, 50 Tex.Civ. 
App. 92; Colorado Canal Co. v. Mc- 
Farland & Southwell, (Tex.Civ.App.) 
94 S.W. 400. 


[a] Reasons for rule.—(1) “Irri- 
gation companies are quasi public 
corporations and cannot limit their 
liability to the public or any number 
of it by contract.” Bryan v. United 
Irr. Co., (Tex.Civ.App.) 267 S.W. 298 
[aff (Commn.App.) 280 S.W. 196]. 
(2) If an irrigation company should 
in its contract be permitted to limit 
its liability for failure to supply wa- 
ter to a specified number of dollars 
per acre, regardless of the amount of 
damage actually suffered, the compa- 
ny may limit its liability to a very 
small sum or provide against any lia- 
bility and so evade altogether the 
performance of its duty. American 
Rio Grande Land & Irrigation Co. v. 
Mercedes Plantation Co., (Tex.Civ. 
App.) 155 S.W. 286 [mod on other 
grounds (Commn.App.) 208 S.W. 904]; 
Colorado Canal Co. v. McFarland, 
109 S.W. 4385, 50 Tex.Civ.App, 92. 


[b] Lease.—United Irr. Co. v. 
Bryan, (Tex.Commn.App.) 280 S.W. 
196 [aff (Civ.-App.) 267 S.W. 298]. 


[ec] Illustration.—Where an irri- 
gation company is under a statutory 
duty to supply consumers with water 
for irrigation, such company cannot 
by contract limit its liability for fail- 
ure to furnish water to land adjacent 
to its canals to an arbitrary amount, 
regardless of damage. American Rio 
Grande Land & Irrigation Co. v. Mer- 
cedes Plantation Co., (Tex.Commn. 
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may operate to exempt the distributor from liability 
during that period.7® 
distributor to be applicable the conditions contem- 
plated by the statute must actually exist.°° 
events a distributor cannot release itself of liability 
to furnish water by simply notifying the consumer 
that no more water will be supplied.** 
irrigation company leases land to a consumer and 
agrees to furnish water for the irrigation of the 
same, the liability of the company for a failure to 
furnish water as agreed is measured by the terms of 
the contract.82 A distributor’s liability for failure to 


For a statute exempting a 


At all 


Where an 


App.) 208 S.W. 904 [mod (Civ.App.) 
155 S.W. 286]; Colorado Canal Co. v. 
McFarland, 109 S.W. 435, 50 Tex.Civ. 
App. 92. 

78. Granger v. Kishi, (Tex.Civ. 
App.) 139 S.W. 1002. See also cases 
infra note 82. . 

79. Bennett v. Rio Grande Canal 
Co. (LexCivz App.) 182 SawWe vise 

80. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Civ.App.) 155 S.W. 285 [mod 
on other grounds (Commn.App.) 208 
S.W. 904]. 


[a] Use by other consumers of 
whole supply may be essential to 
exempt an irrigation company from 
liability for failure to supply water, 
under a statute which contemplates 
that an irrigation company may be 
unable to supply all consumers where 


an inadequate amount of water is 
available. American Rio Grande 
Land & Irrigation Co. v. Mercedes 


Plantation Co., (Tex.Civ.App.) 155 S. 
W. 285 [mod on other grounds 
(Commn.App.) 208 S.W. 904]. 


81. Old River Rice Irr. Co. v. 
Stubbs, (Tex.Civ.App.) 168 S.W. 28. 


_[a] Rule applied.—Where an _ ir- 
rigation company was under a contin- 
uing contract to furnish water, the 
fact that the company, prior to the 
consumer’s planting a crop in a par- 
ticular year, notified him that it 
would no longer furnish water did 
not require the consumer to desist 
from planting a crop of that year, 
nor preclude him from recovering his 
expenditures in planting and culti- 
vating his crop up to the time of de- 
fendant’s final refusal to furnish wa- 
ter. Old River Rice Irr. Co. v. 
Stubbs, (Tex.Civ.App.) 168 S.W. 28. 


82. Northern Irr. Co. v. Dodd, 
(Tex.Civ.App.) 162 S.W. 946; Moore- 
Cortes Canal Co. v. Gyle, 82 S.W. 350, 
36 Tex.Civ.App. 442. 


fa] Rule applied.—Where a dis- 
tributor leased land under a contract 
providing that the distributor should 


furnish water necessary for irriga- . 


tion, and that, if it should fail to fur- 
nish enough water, it should forfeit 
not to exceed a specified amount per 
acre, the limitation as to the amount 
of damages applied not only in case 
the distributor furnished some water 
but not enough, but also in case of a 
total failure to furnish any water. 
Moore-Cortes Canal Co. v. Gyle, 82 S. 
W. 350, 86 Tex.Civ.App. 442. 


” {b] General rules inapplicable.— 
The question of how far an irriga- 
tion canal company, organized under 
the laws of this state, may limit its 


liability for failure to furnish water: 


to persons who have the right under 
the statute to demand such service 
from the company does not arise up- 
on the facts of this case. The appel- 
lee [consumer] is not the owner of 
land, nor has he any possessory right 
in land adjoining or contiguous to 
appellant’s canal except such right as 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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supply water by failing to extend its system to the 
consumer’s land may be measured by the care exer- 
cised by the distributor so to extend its system.®® 
Under particular circumstances a contract limiting 
the hability of a distributor for failure to furnish 
water may not be available to another distributor 
who assumes the obligation of supplying the water. 


[§ 1102] (3) Contributory Negligence. Although 
the rule is otherwise where the consumer’s negligence 
does not contribute as a proximate cause to his loss,8® 
the distributor may be excused from liability where 
the consumer’s own negligence or mismanagement 
contributed to the injury to such an extent that the 
furnishing of water as agreed would not have saved 
him from loss.8® 


[§ 1103] (4) Excuses for Failure To Supply. 
Where a consumer is under a duty to construct his 
own ditch before he is entitled to a supply of water, 
the distributor is not liable for damages resu!ting 
from a failure to supply water prior to the time 
the consumer constructs such ditch,87 and the dis- 
tributor may not be liable for damages for failing 
to complete the construction of its system so as to 
supply a consumer, where, by the terms of a contract 
existing between the parties, on the distributor’s 
failure in this respect it was merely to refund the 
money and.interest which had been paid by the pro- 


he obtained by the lease contract.” 


Moore-Cortes Canal Co. v. Gyle, 82 S. [a] 
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porte, 182 P. 485, 26 Wyo. 249. 
Dllustration.—Where there ex- 
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posed consumer;8* but a distributor cannot avoid 
liability for a failure to furnish water on the theory 
that a consumer might have avoided the injury by 
performing an obligation of the contract which the 
contract places on the distributor.8® Similarly, 
where the consumer is not obligated to pay for wa- 
ter until some time subsequent to its delivery, on 
failure to furnish water the distributor cannot avoid 
liability on the ground that the water has not been 
paid for;®° and an irrigation company which is 
bound by contract to furnish a sufficient supply of 
water cannot, on failing to furnish such supply, avail 
itself of the failure of injured consumers to appoint 
a water master as required by a statute requiring 
such appointment where two or more parties take 
water from an irrigation canal or ditch at the same 
point to be conveyed through the same lateral.®1 
On the other hand, refusal of 4 consumer to pay 
charges for water already delivered may justify a 
refusal to furnish more water.°? Notwithstanding 
the occurrence of somewhat abnormal conditions, 
which affect the natural source of supply, where the 
failure to deliver an adequate supply of water is due 
primarily to the act of the distributor, it may be 
held liable in damages for injuries resulting from 
such failure.°*? The distributor, however, may be 
excused from responsibility where the failure to sup- 


the statute that in default of such 
appointment consumers shall have no 
cause of action for damages for fail- 


W. 350, 351, 36 Tex.Civ.App. 442 [quot 
Northern Irr. Co. v. Dodd, 162 S.W. 
946, 948]. 

83. Hidalgo County Water Control 
& Improvement Dist. No. 1 v. Quick, 
(Tex.Civ.App.) 13 S.W.(2d) 209. 

[a] MTlustration.—Water district’s 
liability for failure to extend system 
is measured by care exercised to do 
so within reasonable time after filing 
of application for water and payment 
of charge. Hidalgo County Water 
Control & Improvement Dist. No. 1 v. 
Guick, (Tex.Civ.App.) 13 S.W.(2d) 


84. Lakeside Irr. Co. v. Buffing- 
ton, (Tex.Civ.App.) 168 S.W. 21. 

[a] Illustration.—Where an irri- 
gation company in addition to assum- 
ing an obligation of another company 
to furnish water makes a _ direct 
promise to the consumer to supply 
such water, a limitation of damages 
for failure to supply in the original 
contract is not available to the com- 
pany which assumed the obligation. 
Lakeside Irr. Co. v. Buffington, (Tex. 
Civ.App.) 168 S.W. 21. 

85. O’Connor v. North ‘Truckee 
Ditch Co., 30 P. 882, 17 Nev. 245. 

86. Ford v. Calcasieu River Irr. 
Core sousoseebos LL0Plua. 982% Carr v. 
Miller-Morris Canal, etc., Co., 29 So. 
715, 105 La. 239. 


87. Collins v. Twin Falls North 
Side Land & Water Co., 152 P. 200, 
28 Idaho 1. 

88. Hanover Canal Co. v. Wilson, 
143 PB. 345, 22 Wyo. 427. 


g9. Cameron County Water Im- 
provement Dist. No. 1 v. Gregory, 
(Tex.Civ.App.) 291 S.W. 988. 


[a] Mlustration.—A distributor 
could not justify breach of contract 
to furnish water on the ground that 
the consumer might have construct- 
ed a mnecessary canal. Cameron 
County Water Improvement Dist. No. 
1 v. Gregory, (Tex.Civ.App.) 291 S.W. 
938. 


90. Wyoming Cent. Irr. Co. v. La- 


isted a contract for the sale of water 
for irrigation, without definitely fix- 
ing time when the distributor was to 
commence furnishing water, having 
commenced to do so, and thereafter 
having failed to continue such de- 
livery during the remaining part of 
the irrigation season of the year, 
the distributor was liable for damage 
therefrom, although the first of the 
six annual installments for payment 
for the rights was not due until after 
such irrigation season. Wyoming 
Cent. Irr. Co. v. Laporte, 182 P. 485, 
26 Wyo. 249. 


91. Preis v. Idaho Irr. Co., 215 P. 
466, 37 idaho 109. 


[a] No connection between ade- 
quacy of supply and appointment of 
master.—(1) ‘We fail to see how it 
could be protected from its default, 
if it were in default, in failing to 
furnish the required amount of water 
by reason of the fact that appellant 
[consumer] and his associates had 
not appointed a water master.’”’ Preis 
v. Idaho Irr. Co., 215 P. 466, 467, 387 
Idaho 109. (2) “Respondent admits 
that, if it wholly failed to turn wa- 
ter into the community ditch, the fact 
that the users of such ditch had no 
water master would not be a defense 
against such default on its part. If 
this be true, we do not see how it 
would be any better defense in case 
it were satisfactorily shown that re- 
spondent put into such community 
ditch a smaller amount of water than 
it was required to furnish.” Preis 
v. Idaho Irr. Co., supra. 

{[b] Purpose of statute.—“It 
would seem that the purpose of the 
Legislature was simply to provide a 
means of insuring an equitable dis- 
tribution of water received through a 
community ditch, apportioning the 
expense of operating and maintaining 
such community ditch and enforcing 
payment by each user of his part of 
the expense necessarily incurred.” 
Preis v. Idaho Irr. Co., 215 P. 466, 467, 
37 Idaho 109. 


[ce] 


Notwithstanding provision in‘ (Tex.Civ.App.) 155 S.W. 


ure properly to furnish and supply 
water, the text rule is applicable. 
Meservy v. Idaho Irr. Co., 217 P. 595, 
37 Idaho 227. : 


92. Bright v. Virginia & Gold Hill 
Water Co., 270 F. 410. 


93. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Civ.App.) 155 S.W. 285 [mod 
on other grounds (Commn.App.) 208 
S.W. 904]; Evans v. Prosser Falls 
Land & Power Co., 113 P. 271, 62 
Wash. 178, Ann.Cas.1912C 1029. 


[a] Mllustrations.—(1) Where an 
irrigation company operated a canal 
constructed by its predecessor, which 
also owned certain agricultural lands, 
which were sold to purchasers with a 
perpetual right to the use of water 
for irrigation purposes up to a defi- 
nite quantity, it being provided, how- 
ever, that the distributor was not to 
be responsible for any deficiency 
caused by the act of God, and the 
like, and that it could sell water 
equivalent to the carrying capacity 
of the canal during the irrigating sea- 
son, and that, in case of shortage, 
each water right was to suffer pro- 
portionately, where the company put 
ina new dam that impounded the wa- 
ter. that had previously gone to waste, 
and installed a new water wheel for 
lighting a town with electricity, a 
consumer, in an action for failure 
to supply him with sufficient water, 
was entitled to recover, although 
there was a dry season, when the 
evidence showed that there would 
have been sufficient water but for the 
installation of the new wheel. Evans 
v. Prosser Falls Land & Power Co., 
Use Poly "62. SWashs p78) Annas: 
1912C 1029. (2) Where an irrigation 
company’s failure to furnish water 
was primarily due to its own neg- 
lect, it did not relieve it from liabili- 
ty or damages that the low water in 
a river contributed to the result. 
American Rio Grande Land & Irriga- 
tion Co. v. Mercedes Plantation Co., 
285 [mod 
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ply water was due to inevitable accident or to causes 
beyond its control and which could not have been 
foreseen and prevented by the exercise of due and 
Thus, under a statute providing that 
in ease of shortage of water from drought, accident, 
or other cause, the water to be distributed shall be 
divided among all consumers pro rata,°® failure by 
an irrigation company to furnish a consumer suffi- 
cient water to raise a full crop will not subject the 
company to damages when, due to a drought, to fur- 
nish the particular consumer with such a quantity 
of water would deprive other consumers of their 
Although there is 
authority to the effect that, where an irrigation com- 
pany enters into an unqualified contract to deliver a 
specified quantity of water to a consumer, the super- 
vention of unusual conditions making it impossible to 
deliver the quantity contracted for does not excuse 
the company from hability,°’ and, even under a con- 
tract absolving the distributor from liability for fail- 
ure to supply water when due to 


proper care.°* 


right to a pro rata distribution.°® 


on other grounds (Commn.App.) 208 
S.W. 904]. 

$4. Souther v. San Diego Flume 
Col, 112 BL 228. [aft 121 ©. 347, 5% CC. 


A. 561]; Groefsema v. Mountain 
Home Co-op. Irr. Co,, 190 P. 356, 33 
Idaho 86; Mathieu v. North American 


Land, ete., Co., 44 So. 721, 119 La. 896, 
121 Am.S.R. 548; Cotton v. Jennings 
Irr. Co., 32 So. 193, 108 La. 4; Landers 
v. Garland Canal Co., 27 So. 727, 52 
La.Ann. 1465; Cameron County Wa- 
ter Improvement Dist. No. 1 v. Fly, 
(Tex.Civ.App.) 35 S.W.(2d) 504; Colo- 
rado Canal Co. v. McFarland & South- 


well, (Tex.Civ.App.) 94 S.W. 400. 
And see cases infra note 96. 
[a] Frost.—An irrigation district 


would in no event be liable for dam- 
ages to a crop by frost in the absence 
of findings that frost could reason- 
ably have been anticipated, and that 
water would have saved crop. Cam- 
eron County Water Improvement 
Dist. No. 1 v. Fly, (Tex.Civ.App.) 35 
S.W.(2d) 504. 

{b] Provision in contract.—Where, 
in a contract to supply water, there 
is a provision relieving the distribu- 
tor of liability in case of a shortage 
of water by reason of accident, 
drought, or other causes beyond the 
distributor’s control, the text rule is 
particularly applicable. Groefsema 
v. Mountain Home Co-op. Irr. Co., 190 
Py 856, S32 idaho s6. 

Impossibility of performance as ex- 
cuse for nonperformance of contracts 
generally see Contracts §§ 706-739. 


95. Prorating of supply see supra 
§ 1075. 
96. Raywood Rice Canal & Milling 


Co. Vv. Erp, 146 S.W. 155, 105 Tex. 161 
[rev (Civ.App.) 130 S.W. 897]. 

[a] Reason for rule.—Where the 
exigencies of the situation are such 
that the distributor cannot comply 
with its agreement without violating 
the law, its refusal so to violate the 
law will not subject it to damages. 
Raywood Rice Canal & Milling Co. 
Vomiinpy 46 iS.W.. loo LO) exe (161 
[rev (Civ.App.) 130 S.W. 897]. 


97. Edholm vy. Idaho Irr. Co., 214 
P. 1036, 37 Idaho 116; Preis v. Idaho 
Irr. Co., 215 P. 466, 37 Idaho 109; Tap- 
per v. Idaho Irr. Co., 210 P. 591, 36 
Idaho 78; Northern Irr. Co. v. Wat- 
kins, (Tex.Civ.App.) 183 S.W. 431; 
Northern Irr. Co. v. Dodd, (Tex.Civ. 
App.) 162 S.W. 946. 


[a] Reasons for rule.—(1) ‘The 
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justification for 


ground.” 


Discretion of 


something over 


sound maxim that as a man binds 
himself so shall he be bound is ap- 
plicable.’”’ Northern Irr. Co. v. Wat- 
kins, (Tex.Civ.App.) 183 S.W. 431, 
436. (2) The fact that the distributor 
does not incorporate in its contract 
to supply water a provision relieving 
the distributor from liability in case 
of inability to furnish the amount of 
water contracted for indicates that 
it is willing to take the chances in- 
volved in making an unqualified con- 
tract to furnish a specified quantity 
of water. Tapper v. Idaho Irr. Co., 
210 P. 591, 36 Idaho 78. 


[b] Unusual drought.—(1) To ex- 
cuse a distributor from liability for 
a failure to furnish water under its 
contract, by reason of a drought, it 
may be necessary that the drought be 
extraordinary (Edholm vy. Idaho Irr. 
€o:7214 P1036, 37, tdaho 1162) Preis 
v. Idaho Irr. Co., 215 P. 466, 37 Idaho 
109), (2) and, under particular con- 
tracts, it has been held that even an 
extraordinary drought will not ex- 
cuse the distributor from liability 
(Tapperv. Idahotirr: Co.) 210 P59], 
36 Idaho 78; Northern Irr. Co. v. Wat- 
kins, (Tex.Civ.App.) 183 S.W. 481). 
(8) Where a distributor agreed to fur- 
nish its tenant sufficient water to 
grow his rice crop on land rented 
from the distributor without any 
reservation in the contract excusing 
the distributor for failure to furnish 
sufficient water in case of drought, 
the contract providing for damages 
if the water supply was insufficient, 
the distributor was liable, in spite of 
the fact that an unusual drought 
caused a deficiency in the water sup- 
ply. Northern Irr, Co. v. Watkins, 
supra. 


[c] Facts held not to show “act of 
God.’—That an irrigation company 
for about ten years before the season 
in which it failed to supply water had 
procured water from a particular riv- 
er, and that at no other time during 
such ten years had such water supply 
failed, did not show that its failure to 
supply water in the particular season 
because of a drought was due to an 
‘act: of God. Northern” Irn Co; v. 
Dodd, (Tex.Civ.App.) 162 S.W. 946. 


{d] Inapplicability of exception to 
general rule.—(1) The exception to 
the general rule that an act of God 
will not excuse nonperformance of a 
contract, which excuses performance 
where it depends on the continued 
existence of a particular thing or per- 
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which the distributor has no control, it is not re- 
leased from liability where it might have but failed 
to exercise indirect control.°§ 
on the part of the distributor as to the terms of a 
contract existing between the distributor and the con- 
sumer does not of course, excuse a failure to deliver 
water,?® and a sale of more land than it has eapacity 
to supply is no justification for a failure to supply 
water to a consumer having a contractual right there- 
The fact that a consumer’s ditch for the tak-~ 
ing of water from the ditch of the distributor may 
have been in part on its right of way constitutes no 


A mistaken belief 


a failure to supply water if the 


ditch was there with the distributor’s consent and 
if its failure to furnish water is not based on that 


distributor. Notwithstanding the 


manner of supplying water is left to the discretion 
of the distributor, it may be lable in damages for 
a failure to supply the required amount of water.* 


son which ceases to exist, does not 
apply to the nonperformance of a con- 
tract to furnish water for irrigation 
because of a drought stopping the 
usual water supply. Northern Irr. Co. 
v. Dodd, (Tex.Civ.App.) 162 S.W. 946. 
(2) Excuses for nonperformance of 
cout generally see Contracts §§ 
—739. 


98. Woodard v. Emerson Bros. & 
Rogers, (Tex.Civ.App.) 237 S.W. 653. 

[a] Tllustration. — Distributors, 
who had contracted to supply a con- 
sumer with water for irrigation pur- 
poses under contract absolving the 
distributor from liability for failure 
to furnish water “if the failure is due 
to some act of God or something over 
which parties of the first part [dis- 
tributors] have no control,” may be 
liable for failure to supply water, al- 
though their ‘inability so to do was 
due to the failure of an electric power 
company, over which the distributors 
had no direct control, to furnish pow- 
er wherewith to run certain pumps, 
where the distributors did not require 
the power company to give bond to in- 
sure supply of power and did not by 
mandamus seek to require the com- 
pany to furnish them power. Wood-~ 
ard v. Emerson Bros. & Rogers, (Tex. 
Civ.App.) 237 S.W. 658. 


99. Cameron County Water Im- 
provement Dist. No. 1 v. Gregory, 
(Tex.Civ.App.) 291 S.W. 938. 


[a] Tllustration.—A  distributor’s 
mistaken belief that a consumer had 
agreed to cut a canal was no defense 
to an action for failure to deliver wa- 
ter under contract. Cameron County 
Water Improvement Dist. No. 1 v. 
Gregory, (Tex.Civ.App.) 291 S.W. 988. 


1. Edinburg Irr. Co. v. Paschen, 
(Tex.Civ-App:)! -223"  SHW.) 7329)" fann 
(Commn.App.) 235 S.W. 1088]. 


[a] Reason for rule.—‘“Because it 
has sold more land than it 
can reasonably put water upon is 
not the fault of the water taker, but 
of the water furnisher.” Edinburg 
Irr. Co. v. Paschen, (Tex.Civ.App.) 
223 S.W. 329, 333 Laff (Commn.App.), 
235 S.W. 1088]. 

2. Lowe v. Yolo County Consol. 
Water Co., 108 P. 297, 15% Cal: 503, 

38. Beaumont Irrigating Co. v. 
Gregory, (Tex.Civ.App.) 136 S.W. 545. 

[a] Tllustration.—Where in a con-~ 
tract between an irrigation company 
and & consumer the amount of water 


————aee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Demand. Although a consumer’s failure to make 
a required demand for water may limit the lability 
of the distributor,? failure to make a demand for 
water within a specified time as required by a rule 
of an irrigation company may not relieve it from 
lability for failure to deliver water where it ap- 
pears that the company would not be able to deliver 
the water even if a seasonable demand were made.° 


[§ 1104] (5) Persons Liable and to Whom Liable. 
A distributor which is, consistently with an obliga- 
tion to supply all of its consumers equitably, under 
a legal duty to supply water for irrigation on proper 
application therefor may not be liable for a failure 
to furnish water in exact compliance with promises 
made by its officers and employees.° Where a com- 
pany which constructs an irrigation system is also 
authorized to operate the system prior to its being 
turned over to an operating company, it is the con- 
struction company rather than the operating com- 
pany which is liable for injuries resulting from a 
failure to supply water prior to the time the system 
is transferred.‘ On the other hand, one who ac- 
quires title to an irrigation system rather than the 
original owner is liable for injuries resulting from 
a failure to supply a sufficient quantity of water 
under a contract made between the consumer and the 
original owner, when such failure occurs subsequent 


to be supplied to make a crop is to bef tributor. 


left to the discretion of the company, 
if sufficient water to make a full 
average yield was not furnished, and 
it was apparent to the company or its 7. 


Quick, 
209. 
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Hidalgo County Water Con- 
trol & Improvement Dist. No. 1 v. 
(Tex.Civ.App.) 


Hanes v. Idaho Irr. Co., 122 P. 
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to the transfer. A ditch company is not, however, 
liable for injuries resulting from a failure to sup- 
ply water directly to a landowner when the com- 
pany is under no duty to supply water to him in that 
manner.® Thus, where a carrying company is organ- 
ized to distribute to various landowners water sup- 
pled by a ditch and reservoir company, the latter 
company is not liable for injuries resulting from a 
failure of the carrying company to supply such wa- 
ter.1° One contracting to furnish water to make 
a crop is not, however, liable for damages resulting 
from a destructive quality of the water when such 
quality is not attributable to the person who fur- 
nishes the water.11 A vendor of land may not be 
liable to purchasers for the failure of a distributor 
to furnish water.+? 


To whom liable. Under a statute requiring dis- 
tributors to furnish water to a specified class of 
persons, the distributor is liable to a member of 
that class who is injured by a failure so to supply 
him.t? A contract to furnish water to irrigate cer- 
tain land, between a distributor of water and the 
landowner, may by appropriate provisions in a con- 
tract for the leasing of such land be made to inure 
to the benefit of the lessee who may sue on the con- 
tract for failure to furnish a sufficient amount of 
water.14 Where a distributor recognizes the rights 


fortuitously becoming salty from dry 
weather, is not liable for the loss of 
the rice crop. Louisiana State Rice 
Milling Co. v. Baker, 5 La.App. 751. 


12. Harper v. Lott Town & Im- 


13 S.W.(2d) 


manager that such crop was needing 
water, and, in spite thereof, it failed 
or refused to furnish the required 
quantity, the company could not 
shield itself from liability for damage 
to the crop from its lack of water. 
Beaumont Irrigating Co. v. Gregory, 
(Tex.Civ.App.) 136 S.W. 545. 


4 Gravity Canal Co. v. Sisk, 95 
S.W. 724, 43 Tex.Civ.App. 194. 

[a] Where contract requires five 
days’ written notice when water is 
required, the company is not liable 
for any damage which accrued prior 
to five days after the written demand 
is made. Gravity Canal Co. v. Sisk, 
95 S.W. 724, 43 Tex.Civ.App. 194. 


5. Allen v. Los Molinos Land Co., 
143 P. 253, 25 Cal.App. 206. 


{a] MNlustration. Where the 
canals leading to the consumer’s land 
were not completed in time to furnish 
him water for irrigation in accordance 
with contract, that he made no de- 
mand for water in accordance with 
the rules of the company does not pre- 
clude his recovery. llen v. Los 
Molinos Land Co., 143 P. 253, 25 Cal. 
App. 206. 


[b] Reason for rule. — The law 
does not require the consumer to per- 
form the idle act of making a de- 
mand where compliance therewith is 
impossible. Allen v. Los Molinos 
Land Co., 143 P. 253, 25 Cal.App. 206. 


6. Hidalgo County Water Control 
& Improvement Dist. No. 1 v. Ganna- 
way, (Tex.Civ.App.) 13 S.W.(2d) 204. 


[a] Zllustrations. — (1) A dis- 
tributor may not be liable tor a fail- 
ure to supply a second head of water 
which is promised by a gate tender. 
Hidaigo County Water Control & Im- 
provement Dist. No. 1 v. Gannaway, 
(Tex.Civ.App.) 13 S.W.(2d) 204. (2) 
A distributor may not be liable for a 
failure to furnish water at a particu- 
lar time in compliance with the prom- 
ise of one of the officers of the dis- 


859, 21 Idaho 512: 

{a] Iustration. — An irrigation 
company authorized under a contract 
with the state to operate an irrigation 
system prior to its being turned over 
to an operating company has been 
held liable for damages -resulting 
from failure, through its fault, to 
furnish water to a settler. Hanes v. 
idaho irr, Co. V2 Ps-859,) 21 Wdaho 
512. 


8. Smith v. Latourrette-Fical Co., 
ZO Seka Ot PALIZ. 26 oe 


fa] Tllustration.—Where the own- 
er of a water company became in- 
solvent and its works were taken over 
by creditors in proper legal proceed- 
ings and thereafter transferred to one 
who continued to supply consumers 
under contracts entered into with the 
original owner, liability for failure to 
supply sufficient water is imposed on 
the purchaser of the works. Smith v. 
Latourrette-Fical Co., 293 P. 973, 37 
Ariz. 265. 


9. Hood v. Burlington Ditch Res- 
ervoir & Land Co., 171 P. 371, 64 Colo. 
318. 


10. Hood v. Burlington Ditch Res- 
ervoir & Land Co., supra. 

{a] Bailroad carriage principles 
inapplicable.—(1) Principles per- 
taining to connecting lines of rail- 
roads, where the initial carrier re- 
ceives the commodity for transporta- 
tion to a station upon another line, 
are inapplicable. Hood v. Burlington 
Ditch & Reservoir Co., 171 P. 371, 64 
Colo. 318. (2) Liability of carrier 
for loss or injury on connecting lines 
see Carriers §§ 840-879. 

Sufficiency of evidence to show 
agency between carrying company 
and reservoir company see infra § 
1112. 

11. Louisiana State Rice Milling 
Co. v. Baker, 5 La.App. 751. 

[a] Illustration. — Person con- 
tracting to furnish water for rice, 


provement Co., (Tex.Commn.App.) 228 
as 188 [aff (Civ.App.) 204 S.W. 
4 A 

[a] Illustration. — Contract be- 
tween landowner and water supply 
company, requiring the company to 
furnish irrigation contracts to pur- 
chasers of land from such owner, and 
providing that the owner was to sell 
stock of water company by adding the 
price of the stock to the purchase 
price of the land sold by it for a speci- 
fied commission, is insufficient to make 
the owner of the land liable to a pur- 
chaser for water company’s breach 
of an irrigation contract on the 
ground that they were so closely al- 
lied as to be jointly liable. Harper 
v. Lott Town & Improvement Co., 
(Tex.Commn.App.) 228 S.W. 188 [aff 
(Civ.App.) 204 S.W. 452]. 

13. Lastinger v. Toyah Valley Irr. 

o., (Tex.Civ.App.) 167 S.W. 788. 


[a] Zllustration.—Where an irri- 
gation company contracts with the 
owner of land to furnish water, it is 
presumed to have contracted in con- 
templation of a statute (Rey. St. 
[1911] art 5002), requiring the com- 
pany to furnish water to the person 
in possession; hence, the owner’s ten- 
ant in possession may recover dam- 
ages for injuries suffered by the com- 
pany’s refusal to carry out its con- 
tract. Lastinger v. Toyah Valley Irr. 

o., (Tex.Civ.App.) 167 S.W. 788. 


[b] “Independent of the contract 
. the irrigation company is lia- 
ple for such damages as were suffered 
by reason of its failure to perform its 
obligations to the tenants of the land. 
This is made so by the statute and 
yO HitelSt SOmae common law inde- 
pendent of the statute.’’ Lastinger v. 
Toyah Valley Irr. Co., (Tex.Civ. App.) 
WGHL SAVER Oost Ole 
14. Louisiana, Rio Grande Canal 
Co. v. Elliott, (Tex.Civ.App.) 193 S. 
W. 255. 


[a] Whether land cultivated by 


143 [67 C.J.] 
of a purchaser of land to a supply of water, the 
distributor is lable to the lessee of the purchaser 
for a failure to supply water.*® 


[§ 1105] d. Remedies'*—(1) Nature and Form of 
Action. For injuries from construction, operation, 
and maintenance. In addition to the owner’s ha- 
bility in damages,*7 where injury results from the 
construction, operation, or maintenance of an irriga- 
tion system, the owner of such system may, in a 
proper ease, be enjoined from permitting the situa- 
tion causing the injury to continue,?® and the own- 
er of the system may be enjoined from deliberately 
destroying the equipment of a consumer.?® Similar- 
ly, the consumer of water for irrigation purposes may 
be enjoined from injuring adjoining land.?° How- 
ever, an injunction against the owner of an irriga- 
tion system may be refused where the owner of the 
works has done and is doing all that is legally re- 
quired of it to prevent the injury complained of ;?+ 
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[§§ 1104-1105 


and, where because of the excessive slope of his 
ground it is necessary for an appropriator to divert 
for irrigation more water than the soil will absorb, 
such excess which flows off onto the land of another 
is not waste which may be abated as a public nuisance 
within the meaning of a statute.2* An owner of 
land claiming a right to a ditch carrying irrigation 
waste water from his land may, in a proper case, 
be entitled to an injunction to prevent another land- 
owner from discharging his waste water into the same 
ditch.?° 


For failure to supply water. On failure or re- 
fusal to supply water for irrigation, the consumer 
should pursue the remedy which is most appropriate 
to the relief sought.2* Not only may a consumer 
be entitled to recover damages for a failure to fur- 
nish water,?° but the distributor may be constrained 
to supply it by a writ of mandamus,?° and the mere 
fact that a consumer has a prospective right of ac- 


owner or tenant immaterial.—W heth- 
er the owner of the land cultivated 
himself or through tenants is imma- 
terial in so far as the obligation of 
the distributor on its contract is con- 
cerned. Louisiana, Rio Grande Canal 
Co. v. Elliott, (Tex.Civ.App.) 193 S.W. 
255. . 


15. Berg v. Yakima Valley Canal 
Co., 145 P. 619, 83 Wash. 451, L.R.A. 
1915D 292. 


[a] Thus a mutual irrigation cor- 
poration, recognizing the rights of a 
purchaser of land to water as appur- 
tenant thereto, cannot escape liability 
for failure to furnish water to a les- 
see. Berg v. Yakima Valley Canal 
Co., 145 P. 619, 88 Wash. 451, L.R.A. 
1915D 292. 


Oe Generally see Actions §§ 110- 
187. 

17. See supra § 1095. 

18. U.S.—The Salton Sea Cases, 


Doe  o2,. 9 C.CrAL 214 “[eort? den 
sub nom. California Development Co. 
v. New Liverpool Salt Co., 30 S.Ct. 
405, 215 U.S. 603, 54 L.Ed. 345]. 


Colo.—Grand River Ditch Co. v. 
Ruane, 259 PB. 514, 82 Colo. 333, 


Idaho.—Blaine County Inv. Co. v. 
Mays, 291 P. 1055, 49 Idaho 766; 
Teeter v. Nampa & Meridian Irr. Dist., 
114 P. 8, 19 Idaho 355. 


Mont.—Billings Realty Co. v. Big 
Ditch Co., 115 P. 828, 43 Mont. 251. 


Or.—Boulevard Drainage System v. 
Gordon, 177 P. 956, 178 P. 796, 91 Or. 
240. 


[a] Irreparable damage unneces- 
sary.—The draining of excess irriga- 
tion waters into drainage ditch 
against owner’s wish and command 
will be enjoined, although owner has 
suffered no irreparable damage by 
reason thereof, where the act com- 
plained of constitutes a continuous 
trespass. Boulevard Drainage System 
Vewcordon) 17% 2.1966, Lis sR. 796, 91 
Or. 240. 

{b] Mlustrations.—(1) An injunc- 
tion may issue to compel the owner of 
an irrigation canal to equip the same 
with wasteways so as to prevent the 
overflow of adjoining land. Billings 
Realty. Co. v. Big Ditch Co., 115 P. 
828, 43 Mont. 251. (2) Where ad- 
joining land was flooded due to the 
construction of an irrigation system 
without gates to control the flow of 
water, the owner of the system has 
been enjoined on the ground that such 
flooding constituted a continuing nui- 
sance and trespass. The Salton Sea 


Cases, 172 F. 792, 97 C.C.A. 214 [cert 
den sub nom. California Development 
Co. v. New Liverpool Salt Co., 30 S. 
Ct. 405, 215 U.S. 608, 54 L.Ed. 345]. 
(3) An injunction may issue to com- 
pel a distributor to distribute certain 
flood waters so as to allow them to 
flow as nearly as possible in their 
natural state across the land of a 
lower complaining landowner. Teeter 
v. Nampa & Meridian Irr. Dist., 114 
P. 8, 19 Idaho 355. (4) An injunc- 
tion may issue to prevent such a use 
of a natural channel as would con- 
tinue to wash down an excessive 
amount of silt causing an overflow 
injuring complainant’s lands. Blaine 
County Inv. Co. v. Mays, 291 P. 1055, 
49 Idaho 766. 

[ec] Extent of relief.—Injunction 
cannot be had against all damages 
where the injury complained of is the 
result of seepage, but in such case 
complainant is entitled only to an in- 
junction against seepage from the 
negligent management of ditch. 
Grand River Ditch Co. v. Ruane, 259 
P. 514, 82 Colo. 333. 

19. Hargrave v. 
3 Ariz. 252. 


20. Parker v. Larsen, 24 P. 989, 86 
Cal. 236, 21 Am.S.R. 30; Stoops v. 
Pistachio, 234 P. 4238, 425, 70 Cal.App. 
Ui2e) Kall iwi Carruthers, 207 Pa.48, 59 
Cal.App. 555; Mallett v. Taylor, 152 
P. 873, 78 Or. 208 


“Where a property owner by arti- 
ficial means brings water upon his 
lands for purposes of irrigation, and 
allows a portion of such water to es- 
cape so as to injure the land of an 
adjoining owner, he is not only liable 
in damages for the injury caused, 
but an injunction will lie to prevent 
the continuance of such injury.” 
Stoops v. Pistachio, supra. 


fal Whether injury by overflow or 
by percolation immaterial.—In suits 
to restrain the owners of lands from 
negligently permitting the escape of 
irrigation waste water therefrom, 
there is no legal distinetion between 
the escape of water by overflow and 
escape by percolation. Mallett v. 
Taylor, 152, P. 873, 78 Or. 208. 


[b] Mlustrations.—(1) Where an 
owner of land irrigating the same can 
at small expense prevent the escape 
of waste water onto adjoining land 
by the construction of a waste ditch, 
an injunction may issue to prevent 
such escape. Mallett v. Taylor, 152 P. 
873, 78 Or. 208. (2) <A rice grower, 
who keeps water on his lands for 
many months in the year, and thus 


Hall, 73 P. 400, 


causes damage by percolation to ad- 
joining landowners, may be enjoined 
from maintaining such situation on 
the theory that it constitutes a nui- 
sance. Kall v. Carruthers, 211 P. 43, 
59 Cal.App. 555. 


21. Sutro Heights Land Co. v. 
aces Irr. Dist., 296 P. 1088, 211 Cal. 


[a] Tllustration.—Where an _ irri- 
gation system has been designed and 
constructed in a workmanlike manner, 
with due care, skill, and prudence, 
but due to the natural conditions 
encountered in a particular area a 
certain amount of seepage is unavoid- 
able, an injunction to prevent such 
seepage may be refused. Sutro 
Heights Land Co. v. Merced Irr. Dist., 
296 P. 1088, 211 Cal. 670. 


{[b] Property owners acquiescing 
in construction of canals could not 
enjoin an irrigating district from op- 
erating them nor have them abated. 
Sutro Heights Land Co. v. Merced 
Irr. Dist., 296 P. 1088, 211 Cal. 670. 


22. Beasley v. Engstrom, 168 P. 
1145, 81 Idaho 14. 


23. Boulevard Petes System v. 
peream 1L78-P.- 796, L77_ PB. 956) ier 

ee See cases infra this note; and 
infra notes 25-35. 


[a] Landowner’s cross complaint 
for failure to furnish water in an ir- 
rigation district’s suit to foreclose a 
lien has been held to be an action at 
law wherein verdict of jury had effect 
as in any other action at law. Con- 
solidated Irr. Dist. v. Crawshaw, 


(Cal.App.) 20 P.(2d) 119 [foll Con-— 


solidated Irr, Dist. v. Crawshaw, (Cal. 
App.) 20 P.(2d) 122]. 


[b] Tort and contract. — (1) A 
complaint alleging that the distribu- 
tor ‘failed and neglected to deliver’ 
water for irrigation states an action 
sounding in tort rather than for a 
breach of contract. Rayborn y. Salm- 
on River Canal Co., 295 P. 1001, 50 
Idaho 297. (2) Defects in instru- 
mentalities used to furnish water con- 


stitute no basis for recovery for 


breach of contract to deliver water; 
hence, for a consumer to sue on the 
theory of a breach of contract per- 


mitting recovery on the theory that — 


a certain flume was defective was im- 
proper. Cameron County Water Im- 
provement Dist. No. 1 v. Parkhurst, 
(Tex.Civ.App.) 46 S.W.(2d) 472. 

25. See supra § 1100. 


26. Merrill v. Southside Irr. Co., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1105-1106] 


tion for damages resulting from a failure to furnish 
such supply does not bar his right to mandamus.?7 
He may not, however, by a single writ of mandamus 
be entitled to secure a perpetual supply of water,?§ 
nor may he be entitled to a greater quantity of wa- 
ter during a particular season than is necessary for 
The mere fact that certain water 
is going to waste in a distributor’s system does not 
entitle a landowner to a writ of mandamus to com- 
pel delivery of such waste water to his land.*°® 
a proper case an injunction may issue to compel a 
distributor to supply water for irrigation to a con- 
sumer ;*+ to prevent the obstruction or diversion of 
water whichis being supplied to the consumer ;?? or 
to restrain the supply of such water to other custom- 
ers,°° although injunctive relief is not available to 
a consumer who does not show that it is necessary to 


his own land.2° 
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In | Stockholders in 


prevent injury;°* and a consumer may not be en- 


a2. i20, 112 Cal. 4263 4 MeCrary: ‘v. 


Beaudry, 7 P. 264, 67 Cal. 120; Price 
v. Riverside Land, etc., Co., 56 Cal. 
431; Lindsay-Strathmore Irr. Dist. 


v. Wutchumna Water Co., 296 P. 933, 
111 Cal.App. 707; People ex rel. 
Standart v. Farmers’ High Line Canal 
& Reservoir Co., 54 P. 626, 25 Colo. 
202; Townsend vy. Fulton Irr. Ditch 
Co, 29° BP. 4538, 17 -Colo, 1425| Combs 
v. Agricultural Ditch Co., 28 P. 966, 
17 Colo. 146, 31 Am.S.R. 275; Wheeler 
v. Northern Colorado Irr. Co., 17 P. 
487, 10 Colo. 582, 3 Am.S.R. 608; Gold- 
en Canal Co. v. Bright, 6 P. 142, 8 
Colo. 144; Reynolds v. North Side 
Canal Co., 213 P. 344, 36 Idaho 622; 
Helphery vy. Perrault, 86 P. 417, 12 
Idaho 451; Bardsly v. Boise Irr., etc., 
Co., 67 P. 428, 8 Idaho 155. 


27. Golden Canal Co. 
6 P. 142, 8 Colo. 144. 

[a] Reason for rule.—The con- 
sumer wishes to cultivate and enrich 
his land; to augment its value; to 
provide himself with employment; 

= to secure the income from the sale of 
his crops; but the relief furnished by 
an action in damages would not com- 
prehend indemnity for the loss of all 
these advantages. Golden Canal Co. 
v. Bright, 6 P. 142, 8 Colo. 144. 


28. Townsend v. Fulton Irr. Ditch 
Co., 29 P. 453, 17 Colo. 142. 


fa] Where right to water recur- 
rent.—A perpetual supply will not be 
ordered by mandamus, where one’s 
right to receive water is, at most, only 
an annually recurring right, depend- 
ent among other things on an annual 
tender of the price. Townsend v. 


v. Bright, 


Fulton Irr. Ditch Co., 29 P. 453, 17 
Colo. 142. 
29. Bright v. Farmers’ Highline 


wane ete., Co., 32 P. 433, 3 Colo.App. 
70. 


‘30. Thayer v. California Develop- 
ment Co., 128 P. 21, 164 Cal. 117. 

[a] Where distributor is not com- 
mon carrier, it cannot be compelled 
by mandamus to procure water at a 
distance and to carry it to a con- 
sumer’s land. Thayer vy. California 
pre renment Co.) JAGr baal, L264 Cal, 
ka yg 


31. Trautwein v. Moreno Mut. Irr. 
Co., 22 F.(2d) 3874;. Consolidated 
Juchem Ditch & Reservoir Co. v. Old, 
163 P. 78, 62 Colo. 470; Hudspeth 
County Conservation and Reclamation 
Dist. No. 1 v. Spears & Co., (Tex.Civ. 
App.) 39 S.W.(2d) 94; Bay City Irr. 
Co. v. Sweeney, (Tex.Civ.App.) 81 S. 
W. 545; Talbott v. Whitestone Recla- 
mation Dist., 281 P:- 11, 154 Wash. 
102. 

[a] Illustrations.—(1) One who 
has prepared his land and planted a 


crop, relying on a contract whereby 
another was required to furnish him 
water, may be entitled to an injunc- 
tion compelling specific performance 
of the contract. Bay City Irr. Co. v. 
Sweeney, (Tex.Civ.App.) 81 S.W. 545. 
(2) Granting injunction pendente lite, 
requiring owners of irrigation system 
to transport water as common carrier 
to a consumer, is not improper. 
Trautwein v. Moreno Mut. Irr. Co., 22 
F.(2d) 374. (3) A contract in which 
an irrigation company contracted to 
furnish water in consideration of 
grant of right of way, under which 
the company furnished water for a 
time and later repudiated contract, 
was an executed contract capable of 
being enforced by injunction. Con- 
solidated Juchem Ditch & Reservoir 
Co. v. Old, 163 P. 78, 62 Colo. 470. (4) 
Vendors of land to an irrigation dis- 
trict may have an injunction for the 
specific performance of a. contract un- 
der which they conveyed property to 
the district in consideration of its 
furnishing the vendors with water for 
irrigation, and this remedy is not 
affected by the fact that it will de- 
prive the district of a needed supply 


of water. Talbott v. Whitestone 
Reclamation Dist. 281 P. 11, 154 
Wash. 102. 


32. Salt River Valley Canal Co. v. 
Nelssen, 85 P. 117, 10 Ariz. 9,12 L.R.A. 
NiS: 0711, 16/Ann:Cas, .796;. Clifford. v. 
Larrien, 11 P. 397, 2 Ariz. 202; Smith 
v. Stearns Rancho Co., 61 P. 662, 129 
Cal. 58; Tew v. Powar, 86 P. 342, 37 
Colo. 292. 

33. Lanning v. Osborne, 76 F. 319 
[aff 20 S.Ct. 860, 178 U.S. 22, 44 L. 
Ed. 961]; McDermont v. Anaheim 
Union Water Co.. 56 P. 779, 124 Cal. 
112; Edinburg Irr. Co. v. Paschen, 
(Tex.Civ.App.) 223 S.W. 329 {aff 
(Commn.App.) 235 S.W. 1088]. 


[a] MTlustration.—An action may 
be maintained by stockholders in a 
water company, in whom the sole ben- 
eficial use of the water was vested, 
to enjoin the company from supply- 
ing water for the irrigation of the 
lands of new stockholders, to whom 
stock was issued under a void amend- 
ment of the articles of incorporation 
including additional lands, where the 
supplying of water to the new stock- 
holders will deprive the complaining, 
original stockholders of a portion of 
the water necessary for their use. 
McDermont v. Anaheim Union Water 
Con Gwen 1.955 24 Call 112, 


34. State Bank v. Fresno Canal 
Cor nSsnCalr201¢ 

35. Hildreth v. Montecito Creek 
Water Co., 72 P. 395, 139 Cal. 22. 

36. Bidleman v. Short, 150 P. 834, 
38 Nev. 467. 


For interference with waste waters. 
landowner having title to certain waste waters may 
be entitled to an injunction to prevent unauthoriz- 
ed persons from interfering with a proper disposi- 
tion of such waters.*°® 


[§ 1106] (2) Who May Sue or Be Sued; Parties. 
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titled to compel the delivery of a greater quantity 
of water than is necessary for his actual needs.?° 


An irrigating 


a mutual irrigation company and 


persons holding under such stockholders may in a 
proper case sue for damages for the company’s fail- 
ure to supply water.%? 
deed of land may in a proper case sue a distributor 
so as to enforce the grantee’s right to have the con- 
veyed land irrigated.*® 
be sued for its failure to furnish water.®® 


Moreover, the grantee in a 


An irrigation district may 


[a] Tlustration.—Where certain 
persons have gone on the lands of — 
persons who have title to surplus wa- 
ter thereon, and interfered with ditch- 
es thereon to divert such surplus wa- 
ters therefrom, and threatened to 
continue, the persons entitled to such 
waters were entitled to relief by in- 
junction. Bidleman vy. Short, 150 P. 
834, 38 Nev. 467. 


37. See case infra this note. 


[a] Stockholders not tenants in 
common.—(1) Stockholders in an in- 
corporated mutual irrigation company 
are not tenants in common so as to 
prevent a stockholder from suing the 
company for neglect or failure to dis- 
charge its duty in supplying water. 
Hyink v. Low Line Irr. Co., 205 P. 
236, 62 Mont. 401. (2) Mutual rights, 
duties, and liabilities of tenants in 
ye see Tenancy in Common §§ 


[b] Lessee.—Where a mutual ir- 
rigation company contracted to de- 
liver to a stockholder water as rep- 
resented by his shares of stock, lim- 
ited only by its by-laws which au- 
thorized stockholders to rent their 
shares of stock or water rights, a 
stockholder’s lessee stood in such 
privity to the company that he could 
sue it for its negligent failure to fur- 
nish water. Hyink v. Low Line Irr. 
Co., 205 P. 236, 62 Mont. 401. 


38. Consolidated Juchem Ditch & 


Reservoir Co; ve Old, 163tRs" 73h 62 
Colo. 470. 
[a] Tlustration.—Where grantee 


in a deed took with the land the right 
to a certain amount of water each 
season under a contract between his 
grantor and an irrigation ditch com- 
pany, the grantee may maintain a suit 
in equity against the ditch company 
to enforce, by injunction, his rights 
secured under such contract. Con- 
solidated Juchem Ditch & Reservoir 
Cot'v. Old,~163- BP: 7862" Colo. Ax0; 


39.- Boehmer v. Big Rock Creek 
Irr. Dist:, 48 P. 908, 117 Gal. 19; Barn- 
hart v. Hidalgo County Water Im- 
provement Dist. No. 4, (Tex.Civ.App.) 
278 S.W. 499; Peters v. Union Gap 
Irr. Dist., 167 P. 1085, 98"Wash. -412. 


[a] “There can be no good reason 
why. an irrigation district, when it 
contracts to supply water for irriga- 
tion purposes and fails to furnish the 
amount of water covered by the con- 
tract, should not be subject to an ac- 
tion for damages for the loss which 
the water user has sustained by rea- 
son of the district’s fault.’”’ Peters v. 
Union Gap Irr. Dist., 167 P. 1085, 1086, 
98 Wash. 412. 


[b] Another reaSon for rule.—‘“‘If 
a district could not be sued the law 
would be entirely unfair and the con- 
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Parties. General rules*® govern the question of | 

parties in actions against distributors of water for 
irrigation by consumers thereof.4! In a suit for an 
injunction against one of several owners of an irri- 
gation system, to prevent the flooding of ecomplain- 
ant’s land, where defendant has sole control of 
the instrumentality causing the damage, the other 
owners are not necessary parties defendant.42 An 
action against a distributor for a failure to supply 
water may be maintained by the owner of the irri- 
gated land, without joining a tenant to whom he has 
contracted to furnish water,** or by one holding a 
mortgage on the crops to be grown on the land.*+ 
On the other hand, a landlord and a tenant may join 
as plaintiffs in an action for damages for a failure 
to supply water.*° Under a statutory provision per- 
mitting tenants in common to sue together, there is 
not a misjoinder of parties plaintiff where tenants 
in common of land are joined as complainants in a 
suit to enjoin interference with their supply of water 
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any person may be made a party who has or claims 
an interest adverse to plaintiff or is necessary to a 
complete determination of the question involved, 
landowners claiming a right to the prorating of wa- 
ter in times of scarcity are necessary parties to a suit 
by a landowner to restrain a diversion of waters to 
such persons.4? 


[§ 1107] (38) Limitations. General rules*® gov- 
ern questions as to the limitation of actions for in- 
juries resulting from the construction, operation, or 
maintenance of an irrigation system,*® as well as in 
actions for failure to deliver water,°° and in actions 
to compel the delivery of water.°? 


[§ 1108] (4) Pleading. In an action for damag- 
es resulting from the negligent construction, opera- 
tion, or maintenance of an irrigation system, the 
complaint must show that plaintiff has suffered an 
actionable injury for which the owner of the sys- 
tem is responsible,°? and whether there is a sufficient 
charge of negligence must be determined from the 


for irrigation;*® but, under a statute providing that 


tract unilateral, and thus the water 
taker’s property could be taken with- 
out the due process of law provided 
for in other cases, which gives to par- 
ties their day in court.” Barnhart v. 
Hidalgo County Water Improvement 
Dist. No. 4, 278 S.W. 499, 500. 


40. See Parties 47 C.J. p 1. 
41. See cases infra this section. 


42. The Salton Sea Cases, 172 F. 
792. 97 C-C.A. 214 [eert den 30 S.Ct. 
405, 215 U.S. 608, 54 L.Ed. 345]. 

[a] Illustration.—Where defend- 
ant hes sole control of the intakes to 
an irrigation canal and it is from the 
improper construction of such in- 
takes that damage to complainant’s 
land results, the other owners of the 
system need not be joined as parties. 
The Salton Sea Cases, 172 F. 792, 97 
C.C.A. 214 [cert den 30 S.Ct. 405, 215 
U.S. 603, 54 L.Ed. 345]. 


43. Barstow Irr. Co. v. Cleghon, 
(Tex.Civ.App.) 93 S.W. 1023. 

44, Equitable Securities Co. v. 
Montrose, etc., Canal Co., 79 P. 747, 
20 Colo.App. 465. 

45. Chalupa v. Tri-State Land Co., 
138 N.W. 603, 92 Neb. 477. 


[a] Ilustration.—Where rent is 
payable in kind, the landlords and 
tenant are owners in common of the 
crops and can maintain a joint action 
for damages from failure to furnish 
water for irrigation. Chalupa v. Tri- 
State Land Co., 138 N.W. 603, 92 Neb. 
477. 


46. 
61 P. 662, 129 Cal. 


Smith v. reat os Rancho Co., 


47. Brown v. Farmers’ High Line 
Canal, etc., Co., 56 P. 1838, 26 Colo. 66. 
48. See Equity §§ 211-252; Limi- 


tations of Actions 37 C.J. p 666, 
49. See cases infra this note. 


[a] Time cause of action arises 
and time to sue.—A cause of action 
against an irrigation district for in- 
jury to land, resulting from the seep- 
age of water from an irrigation ca- 
nal where the canal does not pass 
through or over the injured person’s 
land, does not arise until the land is 
visibly affected by the seepage. 
Hooker v. Farmers’ Irr. Dist., 272 F. 
600. 

[b] Actions for injuries to land not 
barred by limitation.—Hooker  v. 
Farmers’ Irr. Dist., 272 F. 600; Jen- 
sen v. Davis and Weber Counties Ca- 
mMaW Com A372) i635, 44 Utah 10. 


50. See case infra this note. 


[a] Action not barred by limita- 
tion.— Richter v. Union Land Co., 62 
Piso. 129) Cals sore 


51. See case infra this note. 


[a] Action not barred by laches. 
—Consolidated Juchem Ditch & Res- 
ee Co. Vv. Old, 163 P. 78, 62 Colo. 


52. Messenger v. Gordon, 62 P. 959, 
15 Colo.App. 429.” 


[a] Complaint or cross complaint 
held sufficient.—(1) In an action for 
damages through breaking of an ir- 
rigation reservoir, a part of the com- 
plaint relating to plaintiff’s inability 
to obtain water for crops because of 
destruction of a seepage ditch was 
sufficient as against a motion to 
strike. Springer Ditch Co. v. Wright, 
247 P. 270, 31 N.M. 457. (2) A com- 
plaint against an irrigation district 
that defendant so carelessly and so 
negligently constructed and maintain- 
ed its irrigation ditch that the waters 
thereof escaped by seepage to the 
land of plaintiff, injuring the same, 
is good as against a general demur- 
rer. North Sterling Irr. Dist. v. Dick- 
man, 1738 Je295 59,166) Colo.8..0eCs)aA 
complaint alleging that owners of ir- 
rigation ditch enlarged it to double its 
former capacity, and maintained and 
used it to the full extent of its en- 
larged capacity, without making any 
effort to prevent waters seeping there- 
from and injuring adjoining owner’s 
property, has been held to state cause 
of action for negligence. Calvert v. 
Anderson, 236 P. 847, 73 Mont. 551. 
(4) A landowner’s allegations that ir- 
rigation company was negligent in 
maintaining an unreasonable amount 
of water in its dirt canals, causing 
unnecessary seepage, were sufficient 
against general demurrer. Dew v. 
American Rio Grande Land & Irriga- 
tion Co., (Tex.Commn.App.) 25 S.W. 
(2d) 603 [rev (Civ.App.) 13 S.W.(2d) 
474]. (5) A cross complaint seeking 
damages for destruction of, and in- 
jury to, crops caused by the overflow 
of plaintiff's canals, alleging the 
amount of the damages, was not de- 
murrable for failure to allege the pre- 
cise amount of profit which cross com- 
plainant would have realized had his 
land not been wrongfully overflowed. 
Imperial Water Co. No. 4 v. Meserve, 
217 PB. 558, 62 Cal.App. 603. 


[b] Declaration or complaint held 
insufficient.—(1) Where a complaint 
alleged that defendant had construct- 


ed an irrigation ditch intersecting 
land on which plaintiff had a right of 
pasture, and that defendant negli- 
gently permitted the ditch to enlarge, 
and that plaintiff’s cattle were lost 
by miring therein, but did not state . 
that defendant owed any duty of 
care to plaintiff other than as li- 
censee of landowner, that after the 
enlargement the ditch was wider than 
its right of way, or show whether or 
not plaintiff knew the condition of the 
ditch when he turned his cattle on the 
land, it did not state a cause of ac- 
tion. Messenger v. Gordon, 62 P. 
959, 15 Colo.App. 429. (2). A. eom= 
plaint, in an action for damages re- 
sulting from water overflowing the 
embankment of an irrigation canal 
resulting in the destruction of plain- 
tiff’s crops, the deposit of débris on 
his land, and the washing away of 
soil thereof, alleging the foregoing 
facts but failing to allege that the in- 
juries complained of resulted from 
the negligent construction or main- 
tenance of the embankment, was held 
to be insufficient. Bray v. Cove Irr. 
Dist., 284 PB. 539, 86 Mont. 562. (3) 
A complaint for the wrongful death 
of a minor child, brought against an 
irrigation district on the ground of 
negligence of the agents of the dis- 
trict in leaving sacks of cement on 
a highway, whereby the automobile 
in which decedent was riding was 
overturned, did not state a cause of 
action against the individual trustees 
of the district where they did not par- 
ticipate in nor encourage the act of 
negligence that resulted. in the injury 
nor have any knowledge thereof, 
whatever negligence existed being the 
result of the acts of Subagents or em- 
ployees of the district. Whiteman v. 
Anderson-Cottonwood Irr. Dist., 212 
P.. 706, 60 Cal-Appy 2384: 


[ec] Under statute (Rev. St. [1908] 
§§ 993, 3233), requiring owners of ir- 
rigation ditches to keep them in good 
condition so that water therefrom will 
not damage the property of others, 
an owner of adjoining land claiming 
damage by seepage must allege that 
the particular ditch supposed to have 
caused the damage was negligently 
constructed. North Sterling Irr. Dist. 
v. Dickman, 149 P. 97, 59 Colo. 169, 
Ann.Cas.1916D 973; North Sterling 
Irr. ‘Dist. vi ‘Gehrig, 149° Pi evo ser 
Colo.App. 551. 

[d] Amended complaint, substan- 
tially conforming to original, for 
damage and injunctive relief from 


For later cases, developments and changes in the law see Annotations, sarne title and section number. 
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facts alleged rather than from the conclusions of the 
pleader.®* Moreover, in an action for injury to land, 


it must be adequately described.>* 


govern questions of pleading in actions involving the 


supply of water for irrigation.®® 
pp C g 


seepage, did not change the cause of 
action, because of an additional aver- 
ment as to the manner in which the 
injury was caused. Mackay v. Breeze, 
269 P. 1026, 72 Utah 305. 

53. Bray v. Cove Irr. Dist., 284 P. 
539, 86 Mont. 562. 

54. Billings Realty Co. v. Big 
Ditch Co., 115 P. 828, 48 Mont. 251. 

[a] Complaint held sufficient.—A 
complaint, in an action for injury to 
real estate by the overflow of water 
from an irrigation canal, which de- 
scribes the premises as the N. % of 
the N. W. % of a specified section in 
a designated township and range, 
with the exception of twenty nine 
acres previously sold, which twenty 
nine acres were unaffected, sufficient- 
ly describes the land as against a 
general demurrer or objection to evi- 
dence. Billings Realty Co. v. Big 
Ditch Co., 115 P. 828, 48 Mont. 251. 


55. See Pleading 49 C.J. p 1. 
56. See cases infra this note. 
[a] Petition or complaint held suf- 


ficieat.—(1) Generally. Bright v. Vir- 
ginia & Gold Hill Water Co., Zot, EB. 
839, 148 C.C.A. 437; Lastinger v. 
Toyah Valley Irr. Co., (Tex.Civ.App.) 
167 S.W. 788. (2) Complaint held suf- 
ficient on special demurrer. Chris- 
man v. Southern California Edison 
Co., 256 P. 618, 83 Cal.App. 249. (38) 
A complaint, in an action against a 
city for damages for failure to fur- 
nish water for irrigation purposes, 
which alleged in one count that plain- 
tiff demanded the water from defend- 
.ant and was ready, able, -and willing 
and offered to pay therefor, and that 
at the time in question defendant was 
well able to deliver and did deliver 
to the immediate neighbors of such 
plaintiff and to the residents of a 
named city in general, except such 
plaintiff, a sufficient and adequate 
supply of water, was Sufficient as 
against a general demurrer that the 
complaint did not state facts suffi- 
cient to constitute a cause of action. 
Auchmoody vy. City of Manhattan 
Beach, 200 P. 803, 53 Cal. App. 726. 
(4) A petition in an action for failure 
to furnish irrigation water alleging 
that defendant had contracted to fur- 
nish tenant water, and that landlord 
had agreed to pay therefor, is suffi- 


cient. Louisiana, Rio Grande Canal 
Co. v. Elliott, (Tex.Civ.App.) 193 S. 
W. 255. (5) The petition, in an action 


against an irrigation company for 
negligent failure to furnish water, is 
not insufficient for failure to allege 
that defendant had a superior right to 
appropriate the water it had contract- 
ed to deliver. American Rio Grande 
Land & Irrigation Co. v. Mercedes 
Plantation Co., (Tex.Civ.App.) 155 S. 
W. 286 [mod on other’ grounds 
(Commn.App.) 208 S.W. 904]. (6) A 
petition for an injunction to prevent 
interference with the petitioner’s sup- 
ply of water for irrigation, alleging 
his part ownership of the irrigation 
canal and a threatened deprivation of 
water for his land is sufficient. Smith 
v. Stearns Rancho Co., 61 P. 662, 129 
Calicas. 


[b] Complaint held insufficient.— 
(1) In an action by a mortgagee 
against an irrigation company for 
failure to deliver water to the lands 
of the mortgagor, in accordance with 
a contract between the mortgagor and 
the company, where the complaint did 
not show privity of contract between 
the mortgagee and the company, nor 
an estoppel against the distributor, 
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it was not good as against demurrer. 
Diggs v. Pacific Gas & Electric Co., 
206 P. 765, 57 Cal.App. 57. (2) A com- 
plaint which states that defendant 
has agreed to furnish plaintiff with 
a certain quantity of water for irri- 
gation, and is about to enter into oth- 
er contracts for the delivery of ,wa- 
ter to other persons, whereby defend- 
ant will have contracted for the de- 
livery of more water, in the aggre- 
gate, than the capacity of its ditch 
will enable it to supply, does not state 
facts which entitle plaintiff to an in- 
junction, for the reason that it does 
not show that plaintiff has been or 
will be injured. State Bank v. Fres- 
no ‘Canal, etc., Co., 53, Cal. 201. 


{c] Particular averments and suf- 
ficiency thereof.—(1) One suing to re- 
cover damages for a failure to furnish 
sufficient water for irrigation may be 
required to allege the existence of a 
contract to furnish such water (Lou- 
isiana, Rio Grande Canal Co. v. El- 
liott, (Tex.Civ.App.) 1938 S.W. 255) (2) 
and the availability of a sutficient 
supply by the distributor (Chrisman 
v. Southern California Edison Co., 256 
P. 618, 83 Cal.App. 249). (3) The lat- 
ter requirement may be satisfied by an 
allegation that the distributor had 
control or possession of water avail- 
able for distribution (Chrisman v. 
Southern California Edison Co., su- 
pra), (4) and an allegation of the dis- 
tributor’s ownership of water appur- 
tenant to the land of the consumer in 
amount sufficient to supply his de- 
mand for irrigation implies that the 
water supply was developed (Chris- 
man v. Southern California Edison 
Co., supra). (5) In an action by a 
Jandowner praying that a water com- 
pany be directed to supply him with 
water sufficient for a specified quan- 
tity of land, designation of the loca- 
tion of a specified tract was not es- 
sential to the cause of action. Stone 
v. Imperial Water Co. No. 1, 159 P. 
164, 173 Cal. 39. (6) In an action by 
a mortgagee of crop against a water 
company for failure to deliver water, 
in accordance with a contract between 
the mortgagor and the company, 
where the only interest of the mortga- 
gee was the right to subject the crop 
to payment of his obligation against 
the mortgagor, the failure to allege 
insolvency of the mortgagor render- 
ed the complaint fatally defective. 
Diggs v. Pacific Gas & Electric Co., 
ZOO .ban (Oo mo tloalL App, O%.7: (7) Invan 
action for damages for failure to fur- 
nish water for irrigation, an allega- 
tion that plaintiff’s land was located 
within bounds of the district may be 
sufficiently specific, in the absence of 
a special exception. Cameron County 
Water Improvement Dist. No. 1 v. 
Daniels, (Tex.Civ.App.) 269 S.W. 1066. 
(8) Complaint held sufficiently to al- 
lege that distributing system sold 
to defendant was one used by prede- 
cessor in supplying water under 
plaintiff's contracts. Chrisman v. 
Southern California Edison Co., su- 
pra. (9) On the other hand, to re- 
cover for a breach of a contract to 
furnish water for irrigation plaintiff 
need not allege that defendant was 
negligent in failing to furnish water 
(Northern Irr. Co. v. Dodd, (Tex.Civ. 
App.) 162 S.W. 946), (10) and need 
not allege that part of the contract to 
furnish the water providing that a 
specified amount per acre should be 
the maximum damage allowed for 
failure to furnish the water (North- 
ern Irr. Co. v. Dodd, supra). (11) In 
an action by a mortgagee against an 


[§ 1109] (5) Issues, 
General rules®? are applicable, in actions for in- 
juries incident to the supply and use of water 
for irrigation, to questions of issues,°*® proof,®® and 
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Proof, and Variance. 


irrigation company for failure to de- 
liver water to the mortgagor’s lands, 
where the company’s obligation to 
furnish water was measured by a con- 
ditional contract, it was not sufficient 
to allege that the company failed to 
deliver water, but it must appear that 
the company’s obligation became ab- 
solute, by reason of the nonexistence 
of the condition. Diggs v. Pacific Gas 
& Electric Co., supra. (12) To enti- 
tle a purchaser of a water right to 
recover as damages expenses incur- 
red and payments on the land and 
water rights, such damages must be 
specially pleaded. Sommerville v. 
Iida how irrncCow 123) P2730 212i kdane 
546. (13) Where the contract to sup- 
ply water required a specified notice 
to be given the distributor whenever 
the consumer desired water, in an ac- 
tion for a failure to supply water an 
allegation that such notice was given 


may be required. Mathieu v. North 
American Land Co., 44 So, 721, 119 
La. 896. 

57. See Pleading §§ 1144-1211. 


58. See cases infra this note. 


[a] Demand.—In an action against 
an irrigation company for failure to 
furnish water on notice or demand, 
allegations of the complaint that the 
consumer made a proper demand for 
water to be delivered on a certain day 
and failure of the company to com- 
ply, and that the consumer made no 
further demand on being informed 
that no water could be delivered, were 
sufficient to put in issue the suffi- 
ciency of notice and fairly to raise 
the question of plaintiff's justification 
in failing to continue making demand. 
American Rio Grande Land & Irriga- 
tion Co. v. Mercedes Plantation Go., 
(Tex.Civ.App.) 155 S.W. 286 [mod on 
other grounds (Commn.App.) 208 S. 
W. 904]. 


[b] Duress.—The issue of duress 
in the execution of a contract to sup- 
ply water may be immaterial in an 
action for failure to furnish a full 
supply when such failure is due to a 
drought. Raywood Rice Canal & 
Milling Co. v. Erp, 146 S.W. 155, 105 


Tex. 161 [rev (Civ.App.) 130 S.W. 
897]. 
59. See cases infra this note. 


[a] For negligent construction, op- 
eration or maintenance of system.— 
(1) For a landowner to be entitled to 
recover for injury to his property 
caused by seepage due to the con- 
struction and operation of an irriga- 
tion ditch, ordinarily he must estab- 
lish negligence or want of ordinary 
care. Spurrier v. Mitchell Irr. Dist., 
229 N.W. 273, 119 Neb. 401, 74 A.L.R. 
884 [appeal dism and cert den 51 S. 
Ct. 484, 283 U.S. 796, 75 L.Ed. 1420]: 
Mackay Vv. ‘s8reeze, 269. P. 026, 72 
Utah 305. (2) Accordingly, under a 
statute (Rev. St. [1908] §§ 993, 3233), 
providing that the owner of irriga- 
tion ditches shall keep them in good 
condition so that water therefrom 
shall not damage the premises of oth- 
ers, an owner of land lying below a 
ditch cannot recover for damages to 
his land by seepage without showing 
that the ditch was negligently con- 
structed. North Sterling Irr. Dist. 
v. Dickman, 149 P. 97, 59 Colo. 169, 
Ann.Cas. 1916D 973; North Sterling 
Ute DiSte venG ebro n 4 O eee iOS ang 
Colo.Avp. 551. (3) Similarly, plain- 
tiff suing for damages resulting from 
turning of water into irrigation ditch 
cannot recover without showing de- 
fendant’s neglect of some duty. Cha- 
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[§ 1110] (6) Evidence—(a) Presumptions 
Burden of Proof; Res Ipsa Loquitur. 
ance with general rules,°! in actions involving inju- 
ries resulting from the construction, operation, and 
maintenance of an irrigation system, plaintiff has 
the burden of showing that the injury complained of 
was attributable to defendant’s neeligence,®? it being 
ordinarily presumed that the irrigation system has 
However, the doctrine 
of res ipsa loquitur has been held to apply to ac- 


been properly constructed.®* 


vez v. Lopez, 290 P. 741, 35 N.M. 61. 
(4) However, if one suing for dam- 
ages resulting from the negligent 
construction, maintenance, or opera- 
tion of an irrigation system alleges 
several distinct acts of negligence, 
he need only prove one or more of 
such acts. Watts v. Billings Bench 
Water Ass’n, 253 P. 260, 78 Mont. 199. 
(5) And, where an irrigation company 
acquired the right to run water 
through a ditch across certain land 
by a deed with a condition excepting 
from the conveyance damages to such 
land caused by seepage, breakage, or 
overflowing of the ditch, the owner of 
the land could recover damages caus- 
ed by seepage without showing neg- 
ligence of the irrigation company. 
Larimer County Canal Co. No. 2. Ir- 
rigating Co. v. Herring, 135 P. 118, 24 
Colo.App. 456. 

{b] Fox failure to supply water.— 
(1) A tenant claiming damages from 
failure to furnish irrigation water 
may be required to prove the exist- 
ence of a contract with defendant 
(Louisiana, Rio Grande Canal Co. v. 
Flliott, (Tex.Civ.App.) 193 S.W: 255), 
(2) and the amount of damages actu- 
ally sustained by reason of the fail- 
ure to supply water (Harsin v. Pio- 
neer Irr. Dist., 263 P. 988, 45 Idaho 
369). (3) Accordingly, in an action 
for failure to furnish sufficient wa- 
ter, plaintiff may be required to prove 
cost of harvesting and marketing the 
additional crop which might have 
been raised had defendant furnished 
irrigation water. Louisiana, Rio 
Grande Canal Co. v. Elliott, supra. 
(4) On the other hand, an allegation 
by complainant that defendant dis- 
tributor had an ample supply of wa- 
ter at the time complainant was de- 
prived thereof does not alter the rule 
requiring defendant to prove a fail- 
ure of the water supply due to a 
drought. Meservy v. Idaho Irr. Co., 
217 P. 595; 37 Idaho 227. (5) Where 
a contract to supply water for irrigat- 
ing rice contained a provision requir- 
ing notice to be given before water 
was to be supplied, there could be no 
recovery for failure to supply in the 
absence of proof of such notice and 
where the inability of the distributor 
to supply the water was not admit- 
ted. Mathieu v. North American 
Land Co., 44 So. 721, 119 La. 896, 121 
Am.S.R. 548. 


[c] In suit between irrigating 
landowners.—In a suit to enjoin de- 
fendants, irrigating landowners, from 
using for irrigation waste water a 
drainage ditch, in which plaintiff as 
an irrigating owner of land pleaded 
ownership of an artificial waterway 
and defendants pleaded a natural wa- 
terway, and neither claimed that the 
two ditches were identical, defend- 
ants under their denial could show 
they did not do the acts alleged, but, 
if they claimed any right to use of 
plaintiff’s dttch, they should have 
pleaded it. Boulevard Drainage Sys- 
tem v. Gordon, 178 P. 796, reh 177 P. 
956, 91 Or. 240. 
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tions involving the breaking of an irrigation ditch.°* 


and 


65 
In accord- | fense. 


60. See cases infra this note. 


[a] For negligent construction, 
operation, and maintenance of sySs- 
tem.—Allegation of insufficiency of 
irrigation canal bank to ‘‘withstand”’ 
water and proof of a cut by an over- 
flow at first is not a fatal variance. 
Watts v. Billings Bench Water Ass’n, 
253 P. 260, 78 Mont. 199. 


{b] For failure to supply water.— 
(1) Evidence held to conform to pe- 
tition in action to recover damages 
for failure to supply water. Chalupa 
v. Tri-State Land Co., 138 N.W. 603, 
92 Neb. 477. (2) Allegations and 
proof held not to correspond in ac- 
tions for failure to supply. Rayborn 
v. Salmon River Canal Co., 295 P. 
1001, 50 Idaho 297; Collins v. Twin 
Falls North Side Land & Water Co., 
152 P. 200, 28 Idaho 1. 


61. See Evidence §§ 13-24; 
ligence §§ 749-761. 

62. Malmstrom vy. People’s Drain 
Ditch Co., 107 P. 98, 32 Nev. 246 [aff 
143 P. 238, 37 Nev. 469]. ‘ 

_[a] Rule applied.icmWhere plain- 
tiffs claimed that defendant so neg- 
lected to clean its irrigation ditch 
that a part of the water overflowed 
on to plaintiffs’ premises, and it ap- 
peared that the overflow was increas- 
ed by plaintiffs’ changing the size of 
the ditch, the burden was on plain- 
tiffs to show how much damage, if 
any, was occasioned by that part 
of the overflow which would have 
occurred solely by reason of defend- 
ant’s failure to clean out the ditch 
had its capacity not been further re- 
stricted by plaintiffs’ acts. Malm- 
strom v. People’s Drain Ditch Co., 107 
P. 98, 82. Nev. 246 [aff 143 P. 238, 37 
Nev. 469]. 


63. Longmire vy. Yelm Irr. 
195 P. 1014, 114 Wash. 619. 


[a] Rule applied.—In an action to 
restrain operation of an irrigation ca- 
nal and to recover damages sustained 
by reason of negligence and improper 
construction and operation of the ca- 
nal, it will be presumed that the ca- 
nal was properly constructed. Long- 
mire v. Yelm Irr. Dist., 195 PB. 1014, 
114 Wash. 619. 


{b] Reason for rule.-—‘Negligence 
is never presumed.” Longmire v. 
ver Irr. Dist., 195 P. 1014, 114 Wash. 


Neg- 


Dist., 


64. Dalton v. Selah Water Users’ 
Ass’n, 122 P. 4, 67 Wash. 589. 


{a] Tllustration.—The doctrine of 
res ipsa loquitur applies to the break- 
ing of an irrigation ditch, resulting 
in damage to adjoining land. Dalton 
v. Selah Water Users’ Ass’n, 122 P, 
4, 67 Wash. 589. 


65. Beck vy. American Rio Grande 
Land & Irrigation Co., (Tex.Civ.App.) 
39 S.W.(2d) 640. 


[a] Rule applied._In an action 
against an irrigation company for 
damage to plaintiff's land from seep- 
age, defendant had the burden to 
prove a contract relied on as defense. 


Defendant has the burden of proving matters of de- 


In actions for failure to supply water, and inter- 
ference with supply. In actions which involve the 
furnishing of water for irrigation, the burden of’ 
proving a cause of action is on the party bringing 
the action,®® although the burden of proving matters 
of defense is on defendant.** 


[§ 1111] (b) Admissibility. The usual rules on . 


Beck v. American Rio Grande Land 
& Irrigation Co., (Tex.Civ.App.) 39 
S.W.(2d) 640. 


66. See cases infra this note. 


[a] Injunction.—In an action to 
enjoin an irrigation company from 
refusing to contract to furnish water 
to a complaining landowner for a 
reasonable compensation, the burden 
is on complainant to establish not 
only that his lands are adjacent to 
the irrigation stream, but also that 
there is water in the stream to which 
he may be lawfully entitled. Toyah 
Valley Irr. Co. v. Winston, (Tex.Civ. 
App.) 174 S.W. 677. 


{b Suit for damages.—In a suit . 
for damages to growing crops from 
defendant’s negligent interference 
with a lateral leading from an irri- 
gation canal to plaintiffs’ lands, where 
the affirmative issue was whether 
there was sufficient water in the ca- 
nal when plaintiffs needed it, plain- 
tiffs had the burden of proof. Ft. 
Lyon Canal Co. v. Bennett, 156. P: 
604, 61 Colo. 111. 


67. Telander v. Tujunga Water & 
Power Co., 185 P. 504, 43 Cal.App. 492. 


[a] Rule applied.—(1) In an ac- 


tion for damages for breach of con-. | 


tract to furnish water for irrigation 
where plaintiff's evidence showed the 
loss of crops and that the value of 
alfalfa hay in the loose state in the 
field was fifteen dollars a ton, the 
court was justified in accepting such 
figure as tending to establish the 
amount of damage sustained, defend- 
ant not having produced, either inde- 
pendently or on cross-examination, 
evidence bearing thereon. Telander 
v. Tujunga Water & Power Co., 185 
P. 504, 43 Cal.App. 492. (2) The bur- 
den of proving a failure on the part 
of a consumer to appoint a water 
master, when relied on by the dis- 
tributor as a defense, is on the dis- 
tributor. Preis v. Idaho Irr. Co., 215 
P. 466, 87 Idaho 109. (38) In an “ac- 
tion for damages against an irriga- 
tion company for failure to furnish 
water, notwithstanding the complaint 
alleged that the company had an am- 
ple supply of water available for dis- 
tribution during a ‘specified season, 
which was denied by the answer, bur- 
den of proving the alleged failure of 
the water supply on account of 
drought was on the company. Me-— 
servy v. Idaho Irr. Co., 217 P. 595, 37 
Idaho 227. (4) Similarly, where a 
consumer, in an action against an ir- 
rigation company for damages caused 
by the failure of defendant to furnish 
water for irrigation purposes, made 
a prima facie case, it may be incum- 
bent on the company when it relies 
on a drought as a defense to prove 
that failure of water supply was due 
to an extraordinary drought, and 
that the company had delivered to 
the consumer his just portion of the ~ 
available supply. Preis vy. Idaho Irr. 
Co., supra; Edholm vy. Idaho Irr. Co., 
214 P. 1036, 37 Idaho 116; Tapper v. 
Idaho Irr. Co., 210 P. 591, 36 Idaho 78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the subject®® govern as to the admissibility of evi- 
dence in actions involving damages from the con- 
struction, operation, or maintenance of an irrigation 
system,°® as well as in actions for damages due to 
a failure to supply water,’ and in actions for dam- 
ages against third persons for interfering with a 


(5) After a consumer makes a pri- 
ma facie case by showing a previous 
use, and an offer to pay and to com- 
ply with reasonable rules of the dis- 
tributor, it has the burden of show- 
ing why the water is cut off or not 
furnished. Gerber v. Nampa, etc., 
irr. Dist., 100 P. 80, 16 Idaho 1 [reh 
den 100 P. 88, 16 Idaho 22]. 


68. See Evidence § 89 et seq. 


_ 69. See cases infra this note; 
infra notes 73, 74. 


[a] Evidence held admissible.— 
(1) In an action for overflowing land 
by negligently allowing ditch to 
break, testimony as to ditch having 
frequently broken at other places and 
times is admissible as relevant to 
questions of notice of danger to the 
irrigation company as to whether it 
properly watched the ditch, and 
whether the damage was caused by 
an act of God. Louden Irrigating Ca- 
nal & Reservoir Co. v. Neville, 227 P. 
562, 75 Colo. 536. (2) In an action 
for overflowing land by negligently 
allowing ditch to break, expert tes- 
timony as to witness having seen 
removable dams, and the expense of 
such dams, is admissible as relevant 
to the question of the feasibility of 
‘such a dam. Louden Irrigating Ca- 
nal & Reservoir Co. v. Neville, supra. 
(3) Evidence that after the injury 
from seepage had occurred defend- 
ant cemented its canal, whereupon 
the seepage ceased, was competent 
to rebut defendant’s contention that 
the water causing the injury did not 
come from the canal, and that, if it 
did, it could not have been avoided. 
Jensen v. Davis and Weber Counties 
Canal Co., 137 P. 635, 44 Utah 10. (4) 
In an action for damage due to neg- 
ligent maintenance of an irrigation 
canal, evidence of faulty original 
construction was admissible only to 
show negligence. in maintenance, 
Wichita County Water Improvement 
Dist. No. 1 v. Pearce, (Tex.Civ.App.) 
59 S.W.(2d) 183. (5) Testimony that 
water control and improvement dis- 
trict ceased to store water in canal 
after suit for damages for water seep- 
age was filed was held to be admissi- 
ble on the issue of whether the dis- 
trict had stored the water for an un- 
reasonable length of time. Hidalgo 
County Water Control and Improve- 


and 


ment Dist. No. 1 v. Peter, (Tex. 
Commn.App.) 387 S.W.(2d) 133 [aff 
(Civ.App.) 22 S.W.(2d) 324]. (6) Evi- 


dence that an employee of a distribu- 
tor opened a waste gate in order to re- 
lieve an irrigation canal of the dis- 
tributor is admissible on the question 
of the distributor’s mismanagement 
of its works resulting in injury to ad- 
joining lands. Stuart v. Noble Ditch 
76 P. 255, 9 Idaho 765. (7) In an 
action for damages caused by seepage 
from an irrigation canal, evidence 
that no water was backed up in the 
particular canal after suit was 
prought is admissible. Hidalgo 
County Water Control and Improve- 
ment Dist. No. 1 v. Peter, (Tex.Civ. 
App.) 22 S.W.(2d) 324 [aff (Commn. 
App.) 37 S.W.(2d) 133]. 

[b] Evidence held inadmissible.— 
In an action for damages for the neg- 
ligent operation of an irrigation ditch 
on plaintiff’s land, admitting in evi- 
dence an arbitration agreement con- 
cerning damages for the right of way 
for an extension ditch which as orig- 
inally built was only six feet wide 
at the bottom, but which had been in- 
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creased until it was an average width 
of twenty feet, was erroneous, as the 
original ditch contemplated was not 
of this extent. Burke v. South Boul- 
der Canon Ditch Co., 203 P. 1098, 71 
Colo. 58. 


70. See cases infra this note. 


[a] Evidence held admissible.— 
(1) In an action for breach of an 
agreement by an irrigation company 
to supply water, a parol agreement 
ancillary to the original agreement 
was held to be admissible where the 
parol agreement was supported by 
consideration arising from benefit to 
the promisee, although not mutually 
beneficial to the parties. Lone Star Ca- 
nal Co. v. Broussard, (Tex.Civ.App.) 
176 S.W. 649. (2) In an action for fail- 
ure to deliver during an irrigation sea- 
son the water called for by a water 
deed, statements of officers of defend- 
ant company to witness that it would 
begin to deliver on a specified date 
were properly admitted, where the 
warranty in the deed called for deliv- 


ery on that date. Groefsema v. Moun- 


tain Home Co-op. Irr. Co., 190 P. 356, 
33 Idaho 86. (8) Declarations of the 
general manager and of the president 
of an irrigation company as to the 
reason for refusing to supply water 
are admissible to show the motive 
of such refusal. Lowe v. Yolo Coun- 
ty Consol. Water Co., 96 P. 379, 8 Cal. 
App. 167. (4) In an action for failure 
to deliver during an irrigation sea- 
son the water called for by a deed, 
testimony that the injured landowner 
received a certain amount of water 
on a part of his lands was competent 
to show the amount of water applied 
to each tract separately, and thus 
by a mathematical calculation to 
show breach of the obligation in the 
deed. Groefsema v. Mountain Home 
Co-op. Irr. Co., supra. (5) Where, 
in a Jandowner’s action for damages 
for the failure of an irrigation com- 
pany to supply him with water, the 
pleadings admitted the issuance of 
writs of mandamus requiring the 
company to furnish water, it was not 
error to admit in evidence the files 
and orders in the mandamus suits to 
show that plaintiff’s right to demand 
and receive water from defendant had 
been adjudicated. Northern Colorado 
IrnuiCon iv. weouppint: chai aes, 125j;22 
Colo.App. 563. (6) Evidence of value 
of crop a landowner might have rais- 
ed may be admissible in an action for 
failure to furnish water for irriga- 


tion. Chrisman v. Southern Califor- 
nia Edison Co., 256 P. 618, 838 Cal. 
App. 249. (7) Evidence that a well 


site could have furnished sufficient 
water for irrigating plaintiff’s land 
is admissible. Chrisman v. Southern 
California Edison Co., supra. .(8) In 
actions by an irrigation company to 
foreclose liens securing notes given 
by a rice company in payment for 
water, evidence as to the effect on 
rice crop of delay in furnishing wa- 
ter was admissible to show it was 
the proximate cause of the rice com- 
pany’s loss set up as counterclaim. 
Sutter Butte Canal Co. v. American 
Rice & Alfalfa Co., 189 P. 277, 182 Cal. 
549. (9) In an action for failure to 
deliver during an irrigation season 
the water called for by a water deed, 
wherein there was testimony that 
defendant’s officers had said they 
would begin delivery on a specified 
date, evidence of failure to deliver 
from the specified date to another 


consumer’s supply of water.”! 
rules,’? evidence as to the feasibility and cost of 
averting the injury by the injured person is admissi- 
ble on the question of damages in an action for inju- 
ries resulting from the construction, operation, or 
maintenance of irrigation works.7? 
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Thus, under general 


Evidence as to 


specified date thereafter was admissi- 
ble on the cause of damage, in con- 
nection with proof that the proper 
amount was not delivered during the 
whole season. Groefsema v. Moun- 
tain Home Co-op. Irr. Co., supra. (10) 
A published notice in a newspaper 
to the effect that an irrigation com- 
pany had an adequate supply of wa- 
ter for an approaching season is ad- 
missible on the issue of whether or 
not an adequate supply was available 
in an action for damages due to a 
failure to supply water. Groefsema 
v. Mountain Home Co-op. Irr. Co., su- 
pra. (11) Where a tender of the le- 
gal water rate was pleaded in an ac- 
tion for a failure to supply, evidence 
of a further tender of a greater rate 
demanded by defendant was admissi- 
ble to show the effort made by the 
injured person to prevent such in- 
jury,. although not specially pleaded. 
Northern Colorado Irr. Co. v. Poup- 
pirt, 127 P5125, 22 Colo: App. 563. 


[b] Evidence held inadmissible.— 
(1) In an action for breach of a con- 
tract to furnish water for irrigation, 
causing a failure of plaintiffs’ apple 
crop for a particular year, evidence 
of. the crop raised in another year, 
prior to plaintiffs’ purchase of land, 
was inadmissible. Hotchkin vy. Wen- 
atchee Heights Orchard Co., 134 P. 
1055, 75 Wash. 361. (2) In an action 
for damages to crops from want of 
water for irrigation, evidence of a 
check being put in a ditch in pursu- 
ance of a settlement with another 
consumer, two years after the injury 
complained of, was not admissible 
to show that it was the irrigation 
company’s duty to have put in a 
check sufficient to turn water into 
plaintiff’s ditch. Collins v. Twin 
Falls North Side Land & Water Co., 
152 P. 200, 28 Idaho 1. 


71. See case infra this note. 


[a] Evidence held inadmissible.— 
In an action for damage to grow- 
ing crops from defendant’s siphon 
obstructing a flow of water from an 
irrigation canal into plaintiffs’ later- 
al, evidence that crops raised under 
Siphons were not as good as those 
raised under open laterals has been 
held irrelevant and inadmissible. Ft. 
Lyon Canal Co. v. Bennett, 156 P. 
604, 61 Colo. 111. 


72. See Damages § 3386. 

73. Bijou) Irr. Dist. wv. aiCateran 
Land & Live Stock Co., 213 P. 999, 73 
Colo. 93. 


fa] Tllustration.—In an action for 
damages to land alleged to be caused 
by seepage from an irrigation reser- 
voir, the distributor’s evidence tend- 
ing to show plaintiff's land could be 
drained, and damages thus averted, 
is admissible on the question of 
damages. Bijou Irr. Dist. v. Cateran 
Land & Live Stock Co., 213 P. 999, 
Tei Colon 9s. 

[b] Failure to plead immaterial. 
—In an action for damages to land 
alleged to have been caused by seep- 
age of water from an irrigation res- 
ervoir, evidence that damages to the 
land could have been averted by 
drainage was admissible, notwith- 
standing feasibility of drainage had 
not been pleaded, since the evidence 
went to negative the amount of dam- 
ages, was not in confession and 
avoidance, and it would have been 
improper to plead it because it was 
mere evidence. Bijou Irr. Dist. v. 
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acts or conduct of other persons is inadmissible on 
the issue of negligence in an action to recover for in- 
juries resulting from the negligent construction, op- 
eration, or maintenance of irrigation works.’* 
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[§ 1112] (c) Weight and Sufficiency. General 


Cateran Land & Live Stock Co., 213 


P99 V3 COLON OB. 
74 Burke v. South Boulder Canon 
Ditch —Co;,, 203 BP. 1098, WL ‘Colo. 53; 


Jenkins v. Hooper Irr. Co., 44 P. 829, 
13 Utah 100. 

[a] Reason for rule.—‘On an is- 
sue of negligence the defendant can- 
not prevail by showing that some one 
else has committed the same act as 
that which is charged as an act of 


negligence.’ Burke v. South Boulder 
Canon Ditech Co., 203 PB. 1098, 1099, 
"Ad "Colox 58. 

[b] Rule applied.—(1) Tn an ac- 


tion for damages for the negligent 
operation of an irrigation ditch on 
plaintiff's land, admission of evidence 
over objections, as to grade, depth, 
and condition of other ditches in that 
vicinity, in an attempt to establish a 
custom of constructing and operating 
irrigation ditches, and to show that 
other ditches were no better than 
the ditch in question, was improper. 
Burke v. South Boulder Canon Ditch 
Co., 203° P. 1098, 71 Colo. 584 4)(2).Sim- 
jlarly, evidence as to stops in other 
ditches having different falls over a 
greater distance is inadmissible to 
show that the stops in a particular 
ditch indicates the exercise of due 
eare on the part of the distributor. 
Burke v. South Boulder Canon Ditch 
Co., 231 P. 674, 76 Colo. 354. (3) Hvi- 
dence showing the care used by other 
irrigation companies in cleaning their 
ditches was not admissible to prove 
that defendants used due care by 
cleaning their ditch at the same time 


and in the same way. Jenkins v. 
Hooper Irr. Co., 44 P. 829, 13 Utah 
100. 

75. See Evidence §§ 1730-1806. 


76. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To sustain verdict for damage to 
crops by water seepage from irriga- 
tion canal. Stephenson v. Pioneer 
Irr. Dist., 288 P. 421, 49 Idaho 189, 
69 A.D.R. 1225. (2) To justify a find- 
ing that a mutual irrigation corpora- 
tion negligently failed to maintain 
its irrigation ditch in proper repair. 
Berg v. Yakima Valley Canal Co., 145 
Py 619 83) Wash. 451, SRA To1S 
292. (8) To sustain a finding, in an 
action by a landowner to recover 
damages resulting from the overflow 
of an irrigation ditch, that the over- 
flow was the result of an act of God 
consisting of torrential and unprece- 
dented rainstorms. Nahl y. Alta Irr. 
Dist., 137 Pe. 1080; 23 Cal.App: 333% 
(4) To support a finding that the wa- 
ter which flowed on plaintiff’s land, 
destroying his crop of alfalfa and 
most of the trees in a small orchard, 
came from defendant’s irrigated rice 
field. Brown v. Kennedy, 216 P. 969, 
ComOAsA DD wou o- 1d). Lom Shows that 
an irrigation company’s ditch rather 
than its reservoir was the source of 
seepage causing damage to plaintiff's 
land. Howell v. Big Horn Basin Col- 
onization Co., 81 P. 785, 14 Wyo. 14, 
1 LER.A.N-S: 596. (6) To Support a 
finding that a distributor used ordi- 
nary care in cutting a canal. Camer- 
on County Water Improvement Dist. 
No. 1 v. Gregory, (Tex.Civ.App.) 291 
‘Saw. 933.) (7), Lo ‘show. that aneob- 
struction in an irrigation canal was 
negligently left therein, causing wa- 
ter to rise, back up, and break over 
sides, and to inundate and to foul 
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rules,75 govern questions of the weight and sufficien- 
cy of evidence in actions based upon the negligent 
construction, operation, and maintenance of irriga- 
tion works,’® and in actions for failure to supply wa- 


plaintiff’s land during a cropping] failing to inspect and repair, in an 


year. Hunt v. Sutter-Butte Canal 
Co., 225 P. 884, 66 Cal.App. 363: (8) 
To show negligence of an irrigation 
company resulting in injury by seep- 
age. Grand River Ditch Co. v. Ruane, 
259 Pe 514, 82 Colo. 3338. (9) Ho: sus- 
tain finding that damage for flooding 
land did not result from negligence 
of irrigation district in constructing 
a seepage ditch. Wiles v. Farmers’ 
irre Dist., L220quNaWe o2olee Lite wNed: 
288. (10) To show that an irrigation 
ditch followed an established water- 
course. Wiles v. Farmers’ Irr. Dist., 
supra. (11) To sustain a finding of 
negligence causing a break in an ir- 
rigation canal. Watts v. Billings 
Bench Water Ass’n, 253 P. 260, 78 
Mont. 199. (12) To justify an injunc- 
tion against such use of natural chan- 
nel in conveying water as would con- 
tinue to wash down excessive silt, 
causing an overflow. Blaine County 
Inv. Co. v. Mays, 291 P. 1055, 49 Ida- 
ho 766. (13) To show that an irriga- 
tion district was maintaining boards 
in a certain wasteway and that it in- 


tended to maintain them in the future, 


and that complainant’s rights were 
thereby invaded and his property in- 
jured to such an extent as to entitle 
him to an injunction. McPherson v. 
Alta Irr. Dist., 112 P. 193, 14 -Cal. App. 
353. (14) To show a duty on the part 
of a distributor to keep clean an 
irrigation ditch which overflowed on- 
to adjoining land. Chipman v. Amer- 
ican Fork City, 148 P. 1103, 46 Utah 
134. (15) To sustain a finding that 
damage to a rice crop was not caused 
by negligence or misconduct on the 
part of the directors of an irrigation 
district. Nissen v. Coult, 274 P. 603, 
96 Cal.App. 611. (16) To show that 
there was no seepage of water from 
the canal, in an action to restrain 
owner of canal from permitting seep- 
age water to flow upon the lands of 
plaintiff and for damages caused by 
such water. Tormey v. Anderson- 
Cottonwood Irr. Dist., 200 P. 814, 53 
Cal.App. 559. (17) To show that each 
defendant had knowledge of the acts 
of the other, and that the acts of one 
were in effect the acts of the other, 
m an action to recover for damage, 
where several water companies at- 
tempted to convey water down a nat- 
ural stream on same day, and thus 
flooded and damaged plaintiff's prop- 
erty. Larimer & Weld Irr. Co. v. 
Walker, 176 P. 282, 65 Colo. 320. (18) 
To take to the jury the question of 
the canal owner’s negligence, in an 
action for injury to land caused by 
seepage from an irrigation canal. 
Jensen v. Davis and Weber Counties 
Canal Co., 137 P. 635, 44 Utah 10. (19) 
To require a submission of the ques- 
tion to the jury, whether the flooding 
of a part of plaintiff’s farm, which 
rendered it unfit for cultivation dur- 
ing a number of seasons, was caused 
by seepage from an irrigation canal 
maintained by defendant. Hooker v. 
Marmerswrry DiSt.s 2702) Ee COOL 62.0) 
To show the difference in market val- 
ue, where value of plaintiff’s land 
damaged by water seepage would or- 
dinarily be three hundred fifty dollars 
per acre, whereas its value was now 
but one hundred dollars per acre. 
Beck v. American Rio Grande Land 
& Irrigation Co., (Tex.Civ.App.) 39 
S.W.(2d) 640. (21) To sustain a find- 
ing that the breaking of the ditch 
was due to defendant’s negligence in 


action against an irrigation associa- 
tion for injury to land by water 
breaking from  defendant’s. ditch. 
Dalton v. Selah Water Users’ Ass’n, 
122 P. 4, 67 Wash. 589. (22) To war- 
rant court’s finding that district had 
not damaged plaintiffs, in a property 
owner’s action against an irrigation 
district to enjoin water seepage and 
for damages. Sutro Heights Land 
Co. v. Merced Irr. Dist., 296 P. 1088, 
211 Cal. 670.. (23) To show that the 
drawing off from an irrigation reser- 
voir of water of which complaint was 
made was to protect the irrigation 
works and the inhabitants of a lower 
land basin, and was not done mali- 
ciously, in an action for damages from 
the seepage of water alleged to be 
caused by the malicious acts of an ir- 
rigation district has been held. Ver- 
heyen v. Dewey, 146 P. 1116, 27 Idaho 
1. (24) Evidence that a cloudburst, 
which caused an irrigation ditch to 
overflow its embankment and to in- 
undate the land of the complaining 
party, was so terrific that the volume 
of water was great enough to carry 
an automobile and a stove down to the 
embankment which was nevertheless 
able to withstand the force of the wa- 
ter without breaking was sufficient 
to disprove any negligence in the 
construction and maintenance of the 
embankment. Bray v. Cove Irr. Dist., 
284 P. 539, 86 Mont. 562. 


[b]. Evidence held insuffiicient.— 
(1) To justify an injunction requiring 
defendants to line an irrigation ditch 
with concrete, water-tight flume or 
conduit before again using it. Mac- 
soM v. Breeze, 269 P. 1026, 72 Utah 
owner of land which was overflowed 
by reason of his own act in changing 
the capacity of an irrigation ditch. 
Malmstrom v. People’s Drain Ditch 
Co., 107 P. 98, 32 Nev. 246 [aff 143 Py 
238, 37 Nev. 469]. (3) To establish 
negligence of an irrigation canal 
company relative to the water soak- 
ing of land on which one of its irri- 
gation ditches was maintained. 
Munn v. Twin Falls Canal Co., 252 P. 
865, 43 Idaho 198. (4) To justify an 
award of punitive damages for the 
seepage of waters. Verheyen v. Dew- 
ey, 146 P. 1116, 27 Idaho 1. (5) To 
show that an officer of an irrigation 
district was not responsible for the 
manner of construction nor for the 
operation of the district’s irrigation 
system. Verheyen v. Dewey, supra. 
(6) To go to the jury on the question 
whether leakage from _ irrigation 
works contributed to seepage 
pendent of other factors in a land- 
owner’s action against irrigation dis- 
trict for damages resulting from 
seepage. Omaha Life Ins. Co. v. Ger- 
ing & Ft. Laramie Irr. Dist., 244 N.W. 
296, 123 Neb. 761. (7) To sustain ‘ai 
finding that damage suffered had not 
increased during a specified number 
of years nor a further finding that 
defendants had thereby gained pre- 
scriptive right to maintain a ditch in 
present condition in a suit to enjoin 
operation of an irrigation ditch across 
plaintiff’s land. 
234 RP. 423, 70. Cal:App. 772. (8) #@o 
show that the canal was negligently 


operated in an action for damages to — 


(2) To support a verdict for the 


inde-_ 


Stoops v. Pistachio, — 


lands from seepage waters from an 


Edmonds vy. Glenn- 
(Cal) 19° Pica 


irrigation canal, 
Colusa irre Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ter for irrigation,’* as well as in actions against third 
persons for interfering with a consumer’s supply.‘® 


[§ 1113] (7) Trial. Rules governing the trtal of 
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civil actions generally’® are applicable to actions re- 


502. (9) In action against irrigation 
district for damage from flood wa- 
ters, evidence constituting but con- 
clusions of an unskilled witness is in- 
sufficient to take case to jury. Bray 
v. Cove Irr. Dist., 284 P. 539, 86 Mont. 
562. (10) Proof that a canal compa- 
ny furnished excess water to a con- 
Sumer with knowledge that the ex- 
cess was permitted to waste is in- 
sufficient to prove that the excess 
seeped on and damaged the land of 
another. Munn v. Twin Falls Canal 
Gos 2520P. 86a;—48 idaho. 1.98. 


[ec] Weight of particular evidence, 
—Testimony showing that an irriga- 
tion canal would overflow at a point 
below a certain break before over- 
flowing at the point of the break has 
been held not to require a disregard 
of testimony showing that the break 
actually started with a small over- 
flow. Watts v. Billings Bench Water 
Ass'n, 253 P.-260,;-78 Mont. 199. 


77. See cases infra this note. 
[a] Evidence held sufficient.—(1) 
To support finding that the dis- 


tributor did not deliver water in ac- 
cordance with the contract. Sutter 
Butte Canal Co. v. Richvale Land 
Co., 181 P. 98, 40 Cal.App. 451. (2) 
To warrant court in submitting to ju- 
ry the question whether or not suf- 
ficient water was delivered under a 
deed during particular years and if 
not what, if any, damages were sus- 
tained by failure so to deliver. Col- 
grove v. Hayden Lake Irr. Dist., 
P. 434,°40 Idaho 489. (3) To show 
that water sufficient to supply a con- 
sumer was going to waste. Lowe v. 
Yolo County Consol. Water Co., 96 P. 
379, 8 Cal.App. 167. (4) To show that 
a refusal and failure to furnish wa- 
ter was due to malice on the part of 
the distributor. Lowe v. Yolo Coun- 
ty Consol. Water Co., supra. (5) To 
show that plaintiff relied on the fur- 
nishing of irrigation water by defend- 
ant, and that defendant recognized 
his right to receive the water. lLou- 
isiana, Rio Grande Canal Co. v. El- 
liott, (Tex.Civ.App.) 193 S.-W. 255. 
(6) To show that loss of nursery 
stock was due to poor husbandry, and 
not to a failure to furnish water. 
Hill v. Selah & Moxee Irr. Dist., 245 
Prins, L389 Wash- 120. 7(7) To.sup= 
port a finding that a defendant, irri- 
gation company, had purchased and 
owned water appurtenant to plain- 
tiff’s lands. Chrisman v. Southern 
California Edison Co., 256 P. 618, 83 
Cal.App. 249. (8) To support a find- 
ing that defendant company purchas- 
ed a distributing system serving 
plaintiff’s lands and had assumed an 
obligation under its predecessor’s 
agreements to furnish water. Chris- 
man y. Southera California Edison 
Co., supra. (9) To support a finding 
that there was available to defendant 
company sufficient appurtenant water 
for the irrigation of plaintiff’s land 
under an existing agreement. Chris- 
man vy. Southern California Edison 
Co., supra. (10) To support a find- 
ing that defendant could develop suf- 
ficient water for irrigation at a cer- 
tain well site. Chrisman v. South- 
ern California Edison Co., supra. (11) 
To sustain a verdict for plaintiff, in 
an action by one entitled to water 


from a drainage district for. damages | 


for the alleged negligent failure to 
furnish water for irrigation of his 
crops. Six v. Bridgeport Irr. Dist., 
‘179 N.W. 1014, 105 Neb. 254. (12) To 
sustain a verdict for plaintiff, in an 
action for loss of fruit trees from 
failure of an irrigation company to 
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furnish water. Hanes v, Idaho Irr. 
Cotwil2s «2. 1859; 21. Idaho: 512... (13) 
To sustain a verdict for plaintiff, in 
an action for damages for breach of 
a contract to furnish water for irri- 
gation resulting in damage to the 
erops. Peden y. Platte Valley Farm 
& Cattle Co., 1389 N.W. 1012, 93 Neb. 
141. (14) To sustain verdict for rice 
company on its counterclaim, in ac- 
tions by irrigation company to fore- 
close liens securing notes in payment 
for water given by a rice company 
counterclaiming for damage through 
failure to furnish water. Sutter 
Butte Canal Co. v. American Rice & 
Alfalfa, Co.,, 189 Pi 27%, 182) Cal; 549: 
(15) To warrant a finding that plain- 
tiff was not» denied water, but that 
her failure to receive it was occa- 
sioned by her own fault in not prop- 
erly applying therefor, in an action 
against a water company for dam- 
ages for failure to furnish water. 
Hopkins v. Palo Verde Mut. Water 
Co., 207 P. 488, 57 Cal.App. 601. (16) 
To show that the crop for the year 
was short one third of a sack per 
acre, in an action to recover against 
an irrigation company for failure to 
furnish water under a contract re- 
sulting in damage to plaintiff’s crop 
of rice. Beaumont Irrigating Co. v. 
Gregory, (1ex.Civ.App.) 136 S.W. 545. 
(17) To sustain a finding that the 
city was negligent in failing to fur- 
nish an adequate supply during the 
period in question, in an action 
against a city as a distributor for 
failure to furnish water for irrigation 
purposes. Auchmoody. v. >City of 
Manhattan Beach, 200 P. 803, 53 Cal. 
App. 726. (18) To establish prima 
facie case, in action for damages for 
failure to deliver water for irrigation. 
Colgrove v. Hayden Lake Irr. Dist., 
235 P. 434, 40 Idaho 489. (19) To 
justify a verdict for plaintiff, in an 
action for damages resulting from 
defendant’s refusal to permit plain- 
tiff to use an irrigation ditch in con- 
formity with terms of an oral con- 
tract of lease. Wright v. Stewart, 
185 P. 69,-32 Idaho 490. (20) To re- 
quire submission to the jury of the 
question whether the shortage of 
plaintiffs’ apple crop was due to de- 
fendant’s failure to furnish sufficient 
water, in an action for breach of cov- 
enant to furnish water. Hotchkin v. 
Wenatchee Heights Orchard Co., 134 
P. 1055, 75 Wash. 361. (21) In an ac- 
tion for failure to furnish an ade- 
quate supply of water, evidence pro- 
duced by plaintiff without objection 
showing the value of the crops al- 
leged to be lost, within a reasonable 
time after the time such crops would 
have matured and during the market- 
ing season of the year, was sufficient 


'to show the damage sustained, as he 


was not required to show the market 
value of the crop at the exact date of 
its maturity. McDonald v. Prooser 
Falls Land & Power Co., 188 P. 462, 
110 Wash. 175. (22) Evidence in ac- 
tion for failure to deliver for irri- 
gation the amount of water called for 
by a deed that defendant had a cer- 
tain quantity stored at beginning of 
the season and had furnished a lesser 
quantity, without explanation as to 
why it could not deliver under plain- 
tiff’s deed sustained a verdict for 
damages. Groefsema v. Mountain 
Home Co-op. IrrCo., 1909 P1356; 33 
Idaho 86. 


[b] Evidence held insufficient.— 
(1) To support an award of compen- 
satory, damages for failure to supply 
water. Harsin v. Pioneer Irr. Dist., 
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lating to injuries incident to the supply and use of 
water for irrigation.®° 
for the jury;*? instructions must correctly state the 


Thus‘ questions of fact are 


263 P. 988, 45 Idaho 369. (2) To take 
to jury question of damages for loss 
of melon crop for lack of water. 
Whetstone v. Rogue River Valley Ca- 
nal‘Co:, 288 P. 406, 285 P.-229, 133 Or: 
121. (3) To establish a prescriptive 
right to the use of water, in action by 
purchaser of land for writ of man- 
date against an irrigation company 
to compel its furnishing of water for 
irrigation. Smith v. Hallwood Irr. 
Coy; 228'-P49378, 67 .CaliApp: Tiiha 4) 
To establish plaintiff’s claims as to 
water to which they were entitled, in 
suit to establish alleged water rights 
and for damages for loss of growing 
crops. Pincolini v. Steamboat Canal 
Co 16% Px3t4 al SNey.3ie 2G) bar 
companies carrying water by canals 
from the reservoir of an irrigation 
ditch and reservoir company were 
agents of that company as well as 
agents of the ultimate consumer of 
the water was not establishéd by fact 
that some officers of irrigation com- 
pany and carrying companies were 
the same, or that irrigation’ company 
occasionally allowed employée of 
carrying company to turn water into 
extension ditches. Hood v. Burling- 
ton Ditch, Reservoir & Land Co., 171 
P7371, 64 Colocsis. 

[ec] Right to object.—An _ irriga- 
tion company failing to furnish water 
for irrigation is not entitled to object 
to the sufficiency of evidence to show 
the existence of appurtenant water, 
where the company’s predecessor in 
interest entered an agreement pro- 
viding that a certain well site and 
subterranean waters were appurte- 
nant. Chrisman v. Southern Cali- 
fornia Edison Co., 256 P. 618, 83 Cal. 
App. 249. 


{d] Prima facie showing.—(1) In 
an action against an irrigation com- 
pany for damages because of a Short- 
age of water and a consequent loss 
of crops, plaintiff may make a prima 
facie case by proving the contract, to 
furnish water, failure to deliver wa- 
ter in accordance therewith, and con- 
sequent damage to his crops with the 
amount of such damage. Edholm vy. 
Idaho irr, Co: 214) PL. 1036s suitdaho 
1L6;" Lapver vv... [daho: irr. Co. 20) Ps 
591, 36 Gdaho "78. €2)° in ‘sanwaction. 
against a city for damages for fail- 
ure to furnish water for irrigation 
purposes, evidence that a water com- 
pany for four years had furnished the 
water required for plaintiff's purpos- 
es was sufficient prima facie to war- 
rant a finding that the city could have 
continued to furnish to plaintiff the 
same supply, and that the failure so 
to do resulted from some fault of de- 
fendant city, the latter having taken 
over the water mains of the water 
company and having the right to pur- 
chase water from ‘the company at 
wholesale “through the capacity” of 
the water mains owned by the com- 
pany. Auchmoody v. City of Manhat- 
tan Beach, 200 P. 808, 53 Cal.App. 726. 

Sufficiency of evidence to support 
an award for damages to particular 
amount see infra §§ 1115-1117. 

78. See case infra this note. 

[a] Evidence held insufficient to 
show volume of water flowing in an: 
irrigation canal when particular crops 
required irrigation, in an action for 
damages to growing crops. Ft. Lyon 
Canal Co, v. Bennett, 156 P. 604, 61 
Colors tds 


79. See Trial 64 C.J. p 1. 
80. See cases infra this section. 
81. See cases infra this note. 
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law applicable to the case under 
and the verdict and findings must be 


[a] In actions based on negligent 
construction, operation, and main- 
tenance.—(1) Whether or not plain- 
tiff's land was injured by water from 
defendant’s canal or ditch is a ques- 
tion for the jury. Paolini v. Fresno 
Canal, etc., Co., 97 P. 1180, 9 Cal.App. 
1. (2) Whether the construction of 
an irrigation canal was negligent has, 
under particular evidence, been held 


a auestion for the jury. Stephenson 
v. Pioneer Irr. Dist., 288 P. 421, 49 
Idaho 189. (3) Whether irrigation 


district’s failure to construct drains 
to take care of percolating or seepage 
waters from irrigated land is negli- 
gence or willfulness is a fact question 


for jury, to be determined from the 
evidence. Spurrier v. Mitchell Irr. 
Dist., 229 N.W. 273, 119 Neb. 401, 74 


A.L.R. 884 [appeal dism and cert den 
Hist. 4845, 283 UsSe 196, 05) bid: 
1420]. (4) Whether a landowner is 
negligent in caring for water deliv- 
ered to him so that his negligence re- 
sults in his own injury is for the jury. 
Coulsen v. Aberdeen-Springfield Ca- 
nal Co., 277 P. 542, 47 Idaho 619. (5) 
Whether an irrigation district in 
flooding its barrow pit, with the re- 
sult that water seeped into plain- 
tiff’s adjacent land, was negligent, is 
an issue for the jury. Beck v. Amer- 
ican Rio Grande land & Irrigation 
Co., (Tex.Civ.App.) 39 S.W.(2d) 640. 
(6) Where in an action for damages 
to land by seepage from an irrigation 
reservoir, the engineer witnesses for 
both sides testified that the source of 
some of the waters on plaintiff's land 
was defendant’s reservoir, question of 
sufficiency of evidence was for the 
jury. Bijou Irr. Dist. v. Cateran Land 
& Live Stock Co., 213 P. 999, 73 Colo. 
93. (7) It is for the jury to deter- 
mine whether an injured landowner 
exercised such care as he should to 
prevent injury to his land from the 
backing up of water from an irriga- 
tion canal. Barstow Irr. Co. v. Black, 
86 S.W. 1036, 39 Tex.Civ.App. 80. (8) 
It is for the jury to decide whether a 
flood causing water to back up on 
plaintiff's land was an act of God so 
as to excuse an irrigation company 
from) liability... Barstow Irr. Co... Vv, 
Black, supra. (9) Person awakened 
at midnight and discovering water in 
his barn from an irrigation ditch is 
not negligent as a matter of law in 
failing to remove his personal prop- 
erty immediately, instead of warning 
his neighbors. Stapp v. Madera Ca- 
nal & Irrigation Co., 166 P. 8238, 34 
Cal.App. 41. 


[b] In actions for failure to fur- 
nish and for interference with supply 
of water.—(1) Whether an irrigation 
company was negligent in failing to 
deliver irrigation water is for the 
jury. Rayborn y. Salmon River Ca- 
nal Co., 295 P. 1001, 50 Idaho 297. (2) 
Whether a consumer, as an ordinarily 
prudent person under particular cir- 
cumstances, should have cut a canal 
for irrigation purposes has been held 
to be a question for the jury. Cam- 
eron County Water Improvement 
Dist. No. 1 v. Gregory, (Tex.Civ.App.) 
291 S.W. 9388. (3) Whether a con- 
sumer did all that ordinary person 
in the same circumstances would do 
under irrigation contract when he 
built a push lateral was held to bea 
question for the jury. Cameron Coun- 
ty Water Improvement Dist. No. 1 v. 
Gregory, supra. (4) Whether irriga- 
tion company breached contract with 
a consumer is for jury. Markham 
Irr. Co. v, Brown, (Tex.Commn.App.) 
292 S.W. 863 [rev (Civ.App.) 286 S.W. 
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consideration ;°? 
supported by the 


574 and mod (Commn.App.) 296 S.W. 
865]. (5) Whether a ditch company 
willfully or negligently diverted wa- 
ter from upper to lower reservoirs 
from which a stockholder’s land could 
not be irrigated as shown by his evi- 
dence, or whether it exercised rea- 
sonable care for the protection of his 
rights, were questions for the jury. 
Mountain Supply Ditch Co. v. Linde- 
kugel, 131 P. 789, 24 Colo.App. 100: 
(6) Whether a consumer’s ditches 
and land were in a proper condition 
to receive and care for water had the 
same been delivered is for the jury 
in an action for failure to furnish 
water. Colgrove v. Hayden Lake 
Irr. Dist., 235 P. 434, 40 Idaho 489. 
(7) Whether water district extended 
facilities and supplied landowner’s 
legal demands for water within 
time it should have done so is fact 
question for the jury. Hidalgo 
County Water Control & Improve- 
ment Dist. No. 1 v. Quick, (Tex.Civ. 
App.)) 18° S.W.;(2d) 209: (8) In’ an 
action for damages from defendant’s 
siphon obstructing flow of water to 
plaintiffs’ lateral, exclusion of evi- 
dence as to a device which would 
have prevented the obstruction on 
the ground that such a device was 
impracticable is an invasion of the 
province of the jury. Ft. Lyon Canal 
Co. v. Bennett, 156 P. 604, 61 Colo. 111. 
(9) In an action for breach of a con- 
tract to furnish water for irrigation, 
and to build a dam, and to rebuild the 
dam if it should break or be washed 
out, in failing to rebuild the dam 
when it was destroyed as a result of 
which plaintiff was deprived of water 
during the year, whether it was pos- 
sible for defendant to reconstruct 
the dam, in time to collect and store 
water for the irrigation season in 
question, has been held to be, under 
particular evidence, a question for the 
jury. Rios v. Azcuenaga, 115 P. 922, 
19 Idaho 739. (10) Amount of dam- 
ages in an action for failure to sup- 
ply water is a question for the jury. 
Chalupa v. Tri-State Land Co., 138 
N.W. 603, 92 Neb. 477. 


Sufficiency or insufficiency of evi- 
dence to warrant submission to jury 
see supra § 1112. 


82. See cases infra this note. 
[a] In actions based on construc- 
tion, operation, and maintenance.— 


(1) Instructions held proper or cor- 
rectly to state law. Chipman v. 
American Fork City, 179 P. 742, 54 
Utah 93. (2) Instructions held mis- 
leading. Emison v. Owyhee Ditch 
Cor, 628r a 138) s7Or sot.) (3) Wihereva, 
landowner alleged injury to his land 
from seepage and percolation of wa- 
ter from an irrigation reservoir, and 
the court instructed that a reservoir 
owner was liable for escaping water 
by seepage, percolation, or otherwise, 
it has been held that, by the unqual- 
ified use of the words “escaping” “or 
otherwise,’ the cause of damages was 
extended beyond the allegations of 
the complaint, and hence the instruc- 
tion was improper. Bijou Irr. Dist. 
v. Cateran Land & Live Stock Co., 213 
P, 999, 73 Colo. 93. 


[b] In actions based on failure to 
furnish water.—(1) In an action for 
damages resulting from a breach of 
a contract to furnish water, an in- 
struction as to rights of parties is 
not objectionable as leaving it to the 
jury to determine the legal effect of 
the provisions of the contract. Chute 
v. Attalia Land Co., 156 P. 849, 91 
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evidence and be in conformity with the issues.’? 
[§ 1114] (8) Judgment. 


As in other actions§’* 


Wash. 4. (2) An instruction telling 
the jury to take into consideration 
detriment, if any, resulting by rea- 
son of the negligent acts or omis- 
sions, if any, of the distributor, or 
certain to result in the future is not 
objectionable as authorizing the jury 
to consider possible future negligence 
and damage in fixing damages to an 
orchard from escaped water. Tru- 
man v. Sutter-Butte Canal Co., 244 
P, 923,.76 Cal.App. 293. (3) Instrue= 
tions in an action to recover damages 
for failure to supply water are to be 
construed as a whole. Raywood 
Rice Canal & Milling Co. v. Erp, 146 
S.W. 155, 105 Tex. 161 [rev (Civ.App.) 
130 S.W. 897]. (4) Instructions held 


not contradictory nor confusing. 
Raywood Rice Canal & Milling Co. 
Vi~ Erp, supra. (5) An instruction 


that the measure of damages for 
breach of contract to supply water 
for irrigation was the difference be- 
tween the value of the crop raised, 
less the cost of raising, harvesting, 
and marketing, and the value of the 
crop that would have been raised if 
properly watered, less such cost, and 
confining the value of the crop to 
its market value, was not misleading, 
as permitting an award of excessive 


damages. Texas Irr. Co. v. Moore, 
Bryan & Perry, (Tex.Civ.App.) 153 
S.W. 166. 


83. See cases infra this note. 


[a] Construction and effect of par- 
ticular findings.—(1) A finding “that 
it is untrue that said defendant ever 
since the use by it of said canal or 
ditch for conducting water has negli- 
gently or carelessly or without right 
allowed said water or any water to 
flow to or upon the said lands or any 
lands of the plaintiffs,’ in attempting 
to negative an affirmative allegation 
of a complaint, is in the nature of a 
negative pregnant and implies the 
truth of the allegation. Tormey v. 
Anderson-Cottonwood Irr. Dist., 200 
P. 814, 53 Cal.App. 559. (2) In an ae= 
tion for damages from flood waters 
from irrigation system, findings as 


to construction of dam and mainte- — 


nance of head gate, and as to the 
overflow, have been held to be sus- 
tained by the evidence. Stapp v. Ma- 
dera Canal & Irrigation Co., 166 P. 
823, 34 Cal.App. 41. (3) In an action 
for breach of a contract to furnish 
water for irrigation, a finding “that 
the net damages accruing to plaintiff, 
to wit, the value of the crop that 
would have been produced less the 
said amount of $129 was as great as 
$700,” is not a finding that the mar- 
ket value of the crop planted was 
only seven hundred dollars, but that 
plaintiff's damages came to _ that 
amount. Allen y. Los Molinos Land 
Co., 143 RP. 253, 25-Cal-App. 206, 4p 
In a suit to enjoin interference with 
the maintenance of an _ irrigation 
ditch on the ground that complain- 
ant has a prescriptive right to main- 
tain the ditch across defendant’s 
land, a finding that there was no 
such prescriptive right was not neces- 
sarily inconsistent with a finding that 
complainant had a right to maintain 
the ditch during the then existing 
irrigation season. Tew v. Powar, 86 
P. 342, 37 Colo. 292. 


Sufficiency or insufficiency of evi- 


dence to snake verdict or finding see 
supra § 1112 


84 See Judgments §§ 87-105, 106 
et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—— 
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the judgment in actions for injuries incident to the 
supply and use of water for irrigation must conform 
to the pleadings and proof*® and must conform to 
the findings.*® A judgment for failure to supply wa- 
ter may be construed to constitute a debt.87 


[§ 1115] (9) Damages—(a) -In General. 
cordance with general principles,** damages to be 
awarded in actions for injuries incident to the sup- 
ply and use of water for irrigation are based on 
the question of what is necessary to furnish a just 
compensation or indemnity for the loss or injury sus- 


tained.®? 


[§ 1116] (b) For Injuries Resulting from Con- 
struction, Operation, and Maintenance. 
items of recovery. All the injuries and expenditures, 
proximately resulting from the negligence of a dis- 
tributor in its construction, operation, and mainte- 
nance of the irrigation works, are compensable in 
The injured person cannot, of course, 
recover damages for the distributor’s delay in doing 


damages.°° 


85. See case infra this note. 

[a] Judgment of dismissal prop- 
er.—In suit to restrain an irrigation 
company and another from obstruct- 
ing passage of water through ditch 
erossing lands of one of the defend- 
ants, and for damages to crops, where 
evidence failed to support allegations 
as to unlawful connivance and fraud 
in controlling ditches and obstructing 
the flow of water, and ownership or 
control of ditch by defendant ditch 
company, the complaint is properly 
dismissed. Anderson v. Wise, 232 P. 
666, 76 Colo. 377. 


86. See case infra this note. 


[a] Judgment held to be support- 
ed by findings.—A particular judg- 
ment in an action for failure to fur- 
nish water for irrigation has been 
held to be supported by finding. 
Chrisman v. Southern California Hdi- 
son Co., 256 P. 618, 8% Cal.App. 249. 


87. Huxtable v. Berg, 168 P. 187, 
98 Wash. 616. 


[a] Illustration.—Under charter 
of a canal company organized to 
maintain an irrigation canal and to 
receive water rentals, judgment for 
damages from its failure to supply 
water to one entitled thereto is a debt 
within the term “any debts” required 
by the charter to be payable out of 
its water rentals. Huxtable v. Berg, 
168 P. 187, 98 Wash. 616. 


88. See Damages § 52. 

89. See infra §§ 1116, 1117. 

90. Stephenson v. Pioneer Irr. 
Dist., 288 P. 421, 49 Idaho 189, 69 
A.L.R. 1225; Wichita County Water 


Improvement Jist. No. 1 v. Pearce, 
(Tex.Ciy.App.) 59 Si'W.(2d) 183; Hi- 
dalgo County Water Control and Im- 
provement Dist. No. 1 v. Peter, (Tex. 


Civ.App.) 22 S.W.(2d) 324 Laff 
(Commn.App.) 37 S.W.(2d) 133]. 
[a] Tllustrations.—(1) Injury to 


land, as well as destruction of grow- 
ing crops, was legitimate subject for 
allowing damages for water seepage 
from canal of water control and im- 
provement district. Hidalgo County 
Water Control and Improvement Dist. 
No. 1 v. Peter, (Tex.Civ.App.) 22 S.W. 
(2d) 324 [aff (Commn.App.) 37 S.W. 
(2d) 133]. (2) Landowner is enti- 
tled to reimbursement for money ex- 
pended by him in a reasonable effort 
to avoid injuries from water escaping 
from an irrigation canal due to the 
negligence of its owner. Stephenson 
v. Pioneer Irr. Dist., 288 P. 421, 49 
Idaho 189, 69 A.L.R. 1225. (3) A wa- 
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plained of.°1 


In ac- 
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an act which would only aggravate the injury com- 


Measure of damages. The measure of damages 
for injuries resulting from the negligent construc- 
tion, operation, and maintenance of an irrigation sys- 
tem is usually the difference in the value of the in- 
jured property immediately before and immediately 
after the injury complained of,°? and not the cost 
of repairing or restoring the injured property to such 
a state or condition as existed immediately before 
the injury,®*® although it has been held that, where 


the injured property can be restored to its original 


Particular 


ter improvement district may be lia- 
ble to a water user to extent that wa- 
ter-logging of land was proximately 
caused by negligence in maintenance 
of canal and borrow pits. Wichita 
County Water Improvement Dist. No. 
1 v. Pearce, (Tex.Civ.-App.) 59 S.W. 
(2d) 183. 


91. Groff v. Reclamation Dist. No. 
108, 274 P. 993, 97 Cal.App. 22. 

[a] MTlustration.—Plaintiff, testi- 
fying that toe ditch increased seenage 
complained of, could not recover dam- 
ages for delay in constructing it. 
Groff v. Reclamation Dist. No. 108, 
274 P. 993, 97 Cal.App. 22. 


92. Truman v. Sutter-Butte Ca- 
nal Co., 244 P. 923, 76 Cal.App.: 293; 
Mogote-Northeastern Consol. Ditch 
Co. v. Gallegos, 203 P. 668, 70 Colo. 
550; North Sterling Irr. Dist. v. Dick- 
man, 149 P...97, 59 Colo. 169, Ann.Cas, 
1916D 973; North Sterling Irr. Dist. 
v. Gehrig, 149 P. 1198, 27 Colo.App. 
Dowts 


fa] Thus (1) the measure of 
damage due to the leakage or over- 
flow of an irrigation system is the 
difference between the value of the 
land immediately before and imme- 
diately after the injury (Truman v. 
Sutter-Butte Canal Co., 244 P. 923, 
76 Cal.App. 293; Mogote-Northeast- 
ern Consol. Ditch Co. v. Gallegos, 203 
P. 668, 70 Colo. 550), (2) including 
growing fruit trees (Truman v. Sut- 
ter-Butte Canal Co., supra). (3) 
The measure of damages to land 
caused by seepage is the difference 
between the value of the land imme- 
diately before and immediately after 
the injury. North Sterling Irr. Dist. 
v. Dickman, 149: PP: 97, 59 Colo. 169, 
Ann.Cas.1916D 973; North Sterling 
Irn, Distve Gehric,§ 149) Py 10935027 
Colo.App. 551. 


93. Mogote-Northeastern Consol. 
Ditch Co. v. Gallegos, 203 P. 668, 70 
Colo. 550; North Sterling Irr. Dist. 
v. Dickman, 149 P. 97, 59 Colo. 169, 
Ann.Cas.1916D 9738; North Sterling 
Irr. Dist. v. Gehrig, 149 P. 1193, 27 
Colo.App. 551. 


[a] Reasonable cost of draining 
land is not the proper measure of 
damages for injuries thereto by seep- 
age. North Sterling Irr. Dist. v. 
Dickman, 149 P. 97, 59 Colo. 169, Ann. 
Cas.1916D 973; North Sterling Irr. 
Dist. v. Gehrig, 149 P. 1198, 27 Colo. 
App. 551. 


94. Wichita County Water’ Im- 
provement Dist. No. 1 v. McGrath, 
(Tex.Civ.App.) 31 S.W.(2d) 457. 


condition, the difference in the value of the prop- 
erty immediately before and immediately after the 
injury is not the proper measure of damages.°* 
any event the amount of recovery skould not exceed 
the loss actually sustained,®> nor should the dam- 
ages be in such an amount as to represent compensa- 
tion for injuries which are not properly attributable 
to the distributor.°® , Where crops have been damag- 


In 


[a] Tllustration.—W here jury 
found that plaintiff’s land, although 
water-logged by seepage from an ir- 
rigation system, could be restored by 
drainage, the difference in market 
value was not proper measure of 
damages. Wichita County Water 
Improvement Dist. No. 1 v. McGrath, 
(Tex.Civ.App.) 31 S.W.(2d) 457. 


95. Evergreen Farm v. - Attalia 
Land Co., 157 P. 487, 91 Wash. 192. 


[a] Machinery.—In an action for 
damages because of negligence re- 
sulting in the flooding of a farm, end 
injury to certain improvements, and 
entailing the expense of buying an 
engine to minimize the damage, the 
measure of damage was not disbursed 
amounts, since the machinery has a 
resale value. Evergreen Farm v. At- 
tai Land Co., 157 P. 487, 91 Wash. 


96. Omaha Life Ins. Co. v. Gering 
& Ft. Laramie Irr. Dist., 244 N.W. 
296, 123 Neb. 761; Malmstrom v. Peo- 
ple’s Drain Ditch Co., 107 P. 98, 32 
Nev. 246 [aff 143 P. 238, 37 Nev. 469]; 
Wichita County Water Improvement 


Dist. No. 1 v. MeGrath, (Tex.Civ. 
App.) 31 S.W.(2d) 457. 
[a] Thus (1) “the only liability 


of an irrigation district to a landown- 
er within the district either under 
the constitutional provision [prohib- 
iting the taking of property without 
compensation ] or on account of neg- 
ligence would be for seepage caused 
by the leakage from canals, ditches, 
or laterals of the district, which are 
built by and operated under the con- 
trol of the district.”’” Omaha Life 
Ins. Co. vy. Gering & Ft. Laramie Irr. 
Dist., 244 N.W. 296, 297, 123 Neb. 761. 
(2) Where no concert of action ap- 
pears, a water improvement district 
maintaining a higher water level 
than necessary in a canal was not 
liable for entire damage to land caus- 
ed by seepage and flowage, where the 
jury found that water from a lake 
owned by third persons had also 
seeped under the land. Wichita 
County Water Improvement Dist. No. 
1 v. McGrath, (Tex.Civ.App.) 31 S.W. 
(2d), 457. (3) Where landowners 
claimed injury to their premises by 
the overflow of an irrigation ditch, 
the owner of the ditch was not liable 
for that part of the injury which was 
caused by the injured persons’ own 
acts in excavating their cellar and 
placing the foundation of their house 
so dangerously close to the ditch or 
on such low and wet ground that the 
cellar was flooded and the earth 
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ed, the amount of damages may be measured by a 
comparison of the net value of the probable yield 
with the value of the crops if th 


damaged.°? 


[§ 1117] (c) For Failure To Supply Water.°® 
When, in breach of a legal duty to furnish water to a 
consumer for irrigation, a distributor fails or refus- 
es to do so, he is liable for whatever damage may be 
sustained as a eonsequence of such failure or refus- 
The measure of damages for failure to supply 
water for irrigation purposes has been variously fix- 


alee? 


soaked and softened under the foun- 
dations by percolating water, which 
might have come into and stood stag- 
nant in the cellar if the ditch had 
never overflowed. Malmstrom v. 
People’s Drain Ditch Co., 107 P. 98, 
32 Nev. 246 [aff 143 P. 238, 37 Nev. 
469]. 

97. Catlett v. Bennett, 173 P. 598, 
on Cal. App. 91. 

[a] TlMustration —Where plain- 
tiffs crops were damaged by negli- 
gence of a reclamation district trus- 
tee’s causing an overflow, the meas- 
ure of his damages was to be deter- 
mined by finding the value of the 
probable yield and the market value 
of the crop had it not been damaged, 
less the cost of producing and mar- 
keting the cron. Catlett v. Bennett, 
173 P. 598, 37 Cal.App. 91. 

98. Pleading of special damages 
as necessary to recovery thereof see 
supra § 1108. 

$9. North Platte Canal & Coloni- 
zation Co. v. United States, 48 Ct.Cl. 


281, 291; Lowe v. Yolo County Con- 
Sol. Water ©o.,°108 P.1297,0157,) €al- 
503; Hidalgo County Water Control 


& Improvement Dist. No. 1 v. Gan- 


naway, (Tex.Civ.App.) 13 S.W.(2d) 
204; Sisk v. Gravity Canal Co., 113 
S.W. 195, 52 Tex.Civ.App. 12. And 


see cases infra notes 1-14. 


“Tf it [the distributor] failed in 
this duty [to supply water], it be- 
came liable in damages - Lor 
all the injury sustained as the 
natural consequence of that failure.” 
Hidalgo County Water Control & Im- 
provement Dist. No. 1 v. Gannaway, 
supra. 

“The authorities amply sustain 
the proposition that damages for in- 
juries to growing crops directly due 
to breach of contract to deliver water 
for irrigation may be recovered.” 
North Platte Canal & Colonization 
Co. v. United States, supra. 


“Compensation for the loss sus- 
tained is the true measure of damag- 
es in cases of this kind.’’ Lone Star 
Canal Co. v. Cannon, (Tex.Civ.App.) 
LAIUISSWe, 799,801. 


[a] “Certainly actual damages 
properly .proved are_ recoverable.” 
North Platte Canal & Colonization Co. 
v. United States, 48 Ct.Cl. 281, 291. 


[b] Damage to be anticipated.— 
(1) Where owner of land agreed to 
furnish, before a specified date, to one 
who was to farm the land, wells and 
machinery to furnish water to raise 
rice on a tract of a specified size, that 
damage to rice crop and liability of 
owner would result if the machinery 
was not furnished must have been 
within the contemplation of the par- 
ties (Harrington v. Blohm, 206 S.W. 
316, 136 Ark. 231), (2) and since a 
rice crop raised by irrigation is sin- 
gularly free from the hazards of oth- 
er crops, damages due to a failure to 
furnish water are not remote and 
speculative (Harrington v. Blohm, 


ey had not been 
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investment.4 


supra). (3) In an action against a 
city to recover damages for negligent 
failure to furnish water for irriga- 
tion during a certain period, damages 
to growing crops, consisting in the 
depreciation or destruction of value 
of property actually in existence, 
were not speculative, and therefore 
recovery was properly permitted. 
Auchmoody vy. City of Manhattan 
Beach, 200 P. 803, 53 Cal.App. 726. 


2 Starbird vy. Jacobs, 105 °P. (82, 


46 Colo. 507; Peden v. Platte Valley 
Farm & Cattle Co., 1389 N.W. 1012, 93 
Neb. 141; Clague v. Tri-State Land 
Co., 121 N.W. 570, 84 Neb. 499, 133 
Am.S8.R. 637; North Point Consol. 
ire Co. ve Utah, ete CanalCor, 63 


PAS Zens nwitanen oo. 

[a] “Bought water.”—In a suit 
involving damages for failure of a 
vendor to furnish a certain number 
of inches of “bought water’ to be 
furnished by a ditch company, no 
other measure of damages was com- 
petent than the value of the water, 
in the absence of evidence that no 
such water was obtainable, and a 
decree for the supposed diminution in 
value of the land, on the basis of the 
price paid per acre, was erroneous. 
Starbird v. Jacobs, 105 P. 872, 46 Colo. 
507. 


[b] Value of use during season.— 
Measure of damages for breach of a 
contract to furnish water for irriga- 
tion, resulting in injury to a grow- 
ing crop, may be the value of the 
crop when the water was shut off, 
with the right to irrigate the crop 
from that time to the end of thé sea- 
son, less the value of the crop as 
of the time the water was shut off, 
without the right to irrigate from 
that time until the season’s end. Pe- 
den vy. Platte Valley Farm & Cattle 
Con Us 9NF NAW L012) 5 93 Neb.» l4a: 
Clagu® v. Tri-State Land Co., 121 N. 
W. 570, 84 Neb. 499, 133 Am.S.R. 637. 


[ec] Cost of water from other 
source as item of recovery:—A con- 
sumer may recover the expense and 
damage of getting water from anoth- 
er source when necessitated as a re- 
sult of the distributor’s failure to 
furnish water under an entire con- 
tract agreeing to furnish such water. 
Markham: irre, Co..'ve Browns) Chex. 
Commn.App.) 292 S.W. 863 [rev (Civ. 
App.) 286 S.W. 574, and mod (Commun. 
App.) 296 S.W. 865]. 


2. Wichita County Water Im- 
provement Dist. No. 1 vy. Pearce, 
(Tex.Civ.App.) 59 S.W.(2d) 188. 


[a] Illustration.—The measure of 
damages for injury to water user’s 
orchard, vineyard, and alfalfa, 


through water-logging of lands due 
to negligent maintenance of canal 
and borrow pits, is the difference in 
market value of land just before and 
just after such injury. Wichita 
County Water Improvement Dist. No. 
1 v. Pearce, (Tex.Civ.App.). 59 Siw. 
(2d) 188. 


3. Fresno Canal & Irr. Co. v. Per- 
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ed at the value of the water for irrigation purpos- 
es,! the difference in the market value of the land im- 
mediately before and immediately after the injury,” 
the difference between the rental value of the land 
with and without the supply of water contracted 
for,? and the legal rate of interest on the consumer’s 
Where the failure to supply water re- 
sults in loss of, or injury to, a growing crop, the value 
of the yield at maturity is the usual basis for meas- 
uring the damage sustained.® 
ure to supply, damages may be awarded to the 


Accordingly, on fail- 


rin, 149 P. 805, 170 Cal. 411; Pallett 
Vv.’ Murphy, 63°"P: (366, 13h ‘Calskgzs 
Crow v. San Joaquin, etc., Canal, etce., 
Cos 62) Pa 1562) £058,583 04 Calas30oR 
Wade v. Belmont Irr. Canal, ete., Co., 
128 N.W. 514, 87 Neb. 732, 138 Am.S. 
R. 506, 3h L.R.A.N.S. 743. 


[a] TYotal failure.—(1) For breach 
of a contract to furnish water for 
irrigation, the measure of damages, 
for total failure to deliver, is the dif- 
ference between the rental value of 
the land with water, and its value 
without it, less the price of the water. 
Fresno Canal & Irr. Co. v. Perrin, 149 
P8005, E70. Cal. 445 -@) a Tivesiriaie 
of damages of comparative rental 
values is applicable, where a large 
portion of the land was left wholly 
without water. Fresno Canal & Irr. 
Co. v. Perrin, supra. 


[b] As depending on condition of 
land.—In an action for breach of a 
contract to supply water for irrigat- 
ing plaintiff’s land, which was unbro- 
ken and practically unproductive 
prairie, being substantially a desert 
waste, the measure of damages is the 
difference between the rental value 
of such land, with water according 
to the contract, and the rental value 
without such water, the supposed 
value of what the land might have 
produced, had the water been fur- 
nished, being too remote, speculative, 
and conjectural. Wade v. Belmont 
Irrigating Canal & Water Power Co., 
128 N.W. 514, 87 Neb. 732, 31 L.R.A. 


N.S. 7438, 188 Am.S.R. 506. 


4 Ulrich v. Pateros Water Ditch 
Co., 121 P. 818, 67 Wash. 328. 


[a] MTlustration.—Measure of dam- 
ages for breach of contract by an 
irrigation corporation to furnish wa- 
ter for irrigation, where the com- 
plaining landowner was under no 
duty to construct ditches to bring 
the water to his land after the fail- 
ure of the distributor to furnish wa- 
ter, was the legal rate of interest 
on the landowner’s investment rather 
than’ the value of the crops which 
might have been produced if water 
had been supplied, since the latter 
measure is too speculative. Ulrich 
v:7Pateros Water Ditch €o.,” 1212 
818, 67 Wash. 328. 


5. American Rio Grande Land & 
Irrigation Co. v. Mercedes Plantation 
Co., (Tex.Commn.App.) 208 S.W. 904, 
907 [mod (Civ.App.) 155 S.W. 286]. 
And see cases infra notes 6, 7. 


_ “The value of the yield, when ma- 
tured and ready for sale, is the prop- 
er basis for the determination of the 
damage.” American Rio Grande 
Land & Irrigation Co. v. Mercedes 
Plantation Co., supra. 


[a] Average market value be- 
tween the date of the injury and the 
close of the season is not the proper 
measure of damages in_such cases. 
American Rio Grande Land & Irriga- 
tion Co. v. Mercedes Plantation Co., 
(Tex.Commn.App.) 208 S.W. 904 [mod 
(Civ.App.) 155 S.W. 286]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- 
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amount of the net value of the erop, when harvest- 
ed, which would have been produced if the water had 
been supplied,® or, if there was not a total failure of 
the crop, the difference in value between the crop as 
actually marketed and as it would have been if the 
water had been furnished as agreed.‘ 
er hand, it has been held that, in accordance with 
general rules,® the measure of damages for the en- 
tire loss of growing crops due to a failure to supply 
water is the value of the crops at the time and place 
Thus, where the loss oceurs before 


of destruction.® 


[b] Rule applied—The proper 
basis for determination of damage 
for loss of a crop of cabbage, due to 
failure to supply water for irrigation, 
was the value of the yield when ma- 
tured and ready for sale. American 
Rio Grande Land & Irrigation Co. v. 
Mercedes Plantation o.; (Tex. 
Commn.App.) 208 S.W. 904 [mod (Civ. 
App.) 155 S.W. 286]. 


6. U.S.—North Platte Canal & 
Colonization Co. v. United States, 48 
OT C1 V2816 


Ark.—Harrington v. Blohm, 206 S. 
W. 316, 136 Ark, 234: 


Cal.—Lowe v. Yolo County Consol. 
Wwater Co., 108 Pi 297, 157 Cal. 503; 
Chrisman y. Southern California Edi- 
sonsiCo:, 256 P5618, 83) Cal. Apps 2495 
Rystrom v. Sutter Butte Canal Co., 
229.P. 53,72 Cal.App: 5183» Telander 
v. Tujunga Water & Power Co., 185 
P. 504, 43 Cal.App. 492. 


Idaho.—Rios v. Azcuenaga, 115 P. 
922, 19 Idaho 739. 


Nev.—Candler v. Washoe Lake Res- 
ervoir, ete., Co., 80 P. 751, 28 Nev. 151, 
A ies 946 [mod 82 P. 458, 28 Nev. 

Tex.—Louisiana, Rio Grande Canal 
Co. v. Elliott, (Civ.App.) 193 S.W. 255; 
Weeks v. Stevens, (Civ.App.) 155 S.W. 
667; Texas Irr. Co. v. Moore, Bryan 
& Perry, (Civ.App.) 153 S.W. 166; 
Colorado Canal Co. v. McFarland & 


Southwell, (Civ.App.) 94 S.W. 400; 
Barstow Irr: Co. v. Cleghon; (Civ. 
App.) 93 S.W. 1023; Raywood Rice, 


etc, Co: wv. Wells, 77'S. W.: 258, 33 Tex. 
Civ.App. 545. 


[a] Elements to be considered in 
arriving at net value.—(1) The cost of 
marketing crops may be a proper fea- 
ture of damages in an action for a 
failure to supply water for irrigation 
purposes under a contract. Biggs v. 
Maulding, (Tex.Civ.App.) 147 S.W. 
681. (2) The value of timothy and 
alfalfa seed, planted, not to produce 
a single crop, but to obtain a stand 
which will produce crops for many 
years without further seeding, is an 
element of damage for the wrongful 
destruction of the crops, including the 
seed, while growing. Candler v. 
Washoe Lake Reservoir, ete., Co., 80 
P. 751, 28 Nev. 151, 6 Ann.Cas. 946 
[mod 82 P. 458, 28 Nev. 422]. (3) As 
jand prepared for alfalfa will produce 
several crops each year for several 
years without further care, except in 
the way of irrigation, the measure of 
damages of one who just after prepar- 
ing his land for alfalfa, and cutting 
the first crop, was wrongfully denied 
water for irrigation by a water com- 
pany, whereby he lost the two addi- 
tional crops, which, with irrigation, 
the land would have produced that 
year, and a reseeding was necessary, 
is the value of the two crops lost, less 
cost of irrigation and cutting, plus 
cost of reseeding. Lowe v. Yolo Coun- 
ty Consol. Water Co., 108 P. 297, 157 
Gal. 503. (4) In an action for breach 
of a contract to furnish water for ir- 
rigating purposes, the measure of 
damages is the market value of a crop 
that would have been produced when 
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On the oth- 


harvested, less that proportion of the 
crop which was agreed to be paid for 
the water, and expenses that would 
have been incurred in planting, rais- 
ing, harvesting, and preparing the 
crop that would have been produced. 
Louisiana, Rio Grande Canal Co. v. 
Elliott, (Tex.Civ.App.) 193 S.W. 255. 
(5) The measure of damages for loss 
of crops due to breach of contract for 
furnishing water is the probable yield 
and market value of the crop, less 
the cost of producing and marketing 
it. Telander v. Tujunga Water & 
Power Co., 185 P. 504, 43 Cal.App. 492. 
(6) The measure of damages for loss 
of crops due to failure to furnish wa- 
ter for irrigation is the market value 
of the probable yield if land watered 
as agreed, less reasonable cost of pro- 
duction and marketing crop and net 
market value of crop actually pro- 
duced. Rystrom v. Sutter Butte Canal 
Coin. 249 Ge 535. em Caleap Ds Ol Sane Cu) 
Damages for failure to furnish 
water for irrigation are the loss of 
growing crops, less the cost of 
production and the value of the crops 
which are in fact produced. Chris- 
man vy. Southern California Edison 
Co.,, 256 P. 618, 83 Cal.App. 249... (8) 
The measure of damages for failure 
to deliver water under an irrigation 
contract is the difference between the 
amount realized from the crops and 
the amount that would have been if 
the water had been furnished, less the 
diminished cost of raising, harvesting, 
and marketing. North Platte Canal & 
Colonization Co. v. United States, 48 
Ct.Cl. 281. (9) The measure of dam- 
ages for breach of contract to furnish 
water to irrigate a rice crop, so that 
it became worthless, is the value of 
the crop on the market at maturity, 
less the cost necessary to put it in 
condition for and on the nearest mar- 
ket. Harrington v. Blohm, 206 S.W. 
316, 136 Ark. 231. (10) Where de- 
fendant agreed to furnish water for 
irrigation, to build a dam, and to re- 
build the dam, if it should break or 
be washed out, the measure of dam- 
ages, in an action for failure to re- 
build, whereby plaintiff was deprived 
of water for the following irrigation 
season, and loss of crops, was the rea- 
sonable value of the crops at matu- 
rity, less the reasonable cost of ir- 
rigating, caring for, and harvesting 
them. Rios v. Azcuenaga, 115 P. 922, 
19 Idaho 739. 


[b] Under entire contract.—In an 
action for failure to furnish sufficient 
water for irrigation where the con- 
tract between the consumer and the 
distributor is entire, the consumer 
may recover damages for the total 
loss of crops on a fractional part of 
the tract for which water was to be 
furnished. Markham) virr.2 iComliv. 
Brown, (Tex.Commn.App.) 292 S.W. 
863 [rev (Civ.App.) 286 S.W. 574, and 
mod (Commn.App.) 296 S.W. 865]. 


7. Hewitt v. San Jacinto, etc., Irr. 
Dist., 56 P. 893, 124 Cal. 186; North- 
ern Colorado irr. Co. v. Richards, 45 
P. 423, 22 Colo. 450; Lutcher v. Stod- 
dard, (Tex.Civ.App.) 56 S.W. 608. 


8. See Damages § 190. 
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the maturity of the crop, damages are to be fixed as 
of that time rather than the time of maturity.1° 
Similarly, it has been held that the measure of dam- 
ages for injury to growing fruit trees is the difference 
in the value of the trees immediately before and im- 
mediately after the injury.1 
crops is due to the withholding of water over a peri- 
od of time, damages cannot be measured by the dif- 
ference in the value of the crops immediately before 
and immediately after the period during which the 
water is withheld,’? nor may a tenant recover the 


Where the injury to 


9. Collins v. Twin Falls North Side 
pene & Water Co., 152 P. 200, 28 Ida- 
ours 


[a] Replacement valnue.—‘It is a 
well-established rule that for injury 
during that portion of the season in 
which it is possible to reproduce the 
crop, the cost of replacement is the 
proper measure.” Collins v. Twin 
Falls North Side Land & Water Co., 
152 P. 200, 28 Idaho 1. : 


10. Collins v. Twin Falls North 
Side Land & Water Co., supra. 


[a] Alfalfa.—(1) Where a stand of 
alfalfa had not become permanently 
established at the time of its destruc- 
tion because of a shortage of water, 
the cost of replacement is the proper 
measure of damages. Collins v. Twin 
Falls North Side Land & Water Co., 
152 P. 200, 28 Idaho 1. (2) Measure 
of damages for loss of alfalfa crop 
generally see supra note 6. 


1. Hanes. ldaho JIrrsCor. i220 rs 
859, 21 Idaho 512; Hidalgo County 
Water Control & -Improvement Dist. 
No. 1 v. Gannaway, (Tex.Civ.App.) 13 
S.W.(2d) 204; Huschke v. Arcadia 
Orchards Co., 154 P. 800, 89 Wash. 
423. 

[a] Elements to be considered in 
determining value.—(1) Although the 
measure of damages for the loss of 
fruit trees for want of water has been 
held to be what they were worth in 
their growing state at the time of the 
destruction, considering the difference 
in the value of the land immediately 
before and after the planting of the 
trees (Hanes v. Idaho Irr. Co., 122 P. 
859, 21 Idaho 512), (2) measure of 
damages’ for loss of citrus fruit seed- 
lings because of water control dis- 
trict’s failure to furnish water has 
also been held to be the difference be- 
tween their market value immediate- 
ly before and immediately after the 
injury, without regard to the injury 
to the land itself (Hidalgo County 
Water Control & Improvement Dist. 
No. 1 v. Gannaway, (Tex.Civ.App.) 
13 S.W.(2d) 204). (3) In an action 
for failure to furnish water, where 
the injury was destruction of, and 
damage to, fruit trees, the measure 
of damages was held to be the differ- 
ence between the value of the trees 
had water been furnished as agreed 
and their value without water, bear- 
ing in mind of course all the elements 
which enter into the growth of fruit 
trees, and limiting the damages to 
such injuries only as were occasion- 
ed by lack of water. Huschke v. Ar- 
cadia Orchards Co., 154 P. 800, 89 
Wash. 423. 


12. Clague v. Tri-State Land Co., 
te ee 570, 84 Neb. 499, 133 Am.S. 
OB 


[a] Reason for rule.—Otherwise, 
the distributor would improperly gain 
the benefit of the increased growth of 
the crops which had accrued notwith- 
standing the handicap imposed by cut- 
ting off the water. Clague v. Tri- 
State Land Co., 121 N.W. 570, 84 Neb. 
499, 133 Am.S.R. 637. 


{b] Rule applied to case in which 
water was withheld for several con- 
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value of that part of a crop which on maturity would 
have been payable as rent.!* The consumer’s right 
to damages cannot be based on the cost to him of a 
more valuable right to water.!4 


Exemplary damages. Hxemplary damages may, in 
a proper case, be awarded where the water company 
has been guilty of malice or oppression in failing or 
refusing to supply water for irrigation.1> Adequacy 
or excessiveness of particular awards of damages for 
failure to supply water for irrigation are set out in 
the footnote.*° 


[§ 1118] 2. Criminal Liability. By express stat- 
utory provisions certain specified acts relating to the 
supply and use of water for irrigation have been 
made criminal offenses.17 Under a statute making 
it a criminal offense to open, break, or tap any pipe, 
flume, ditch, or reservoir and remove therefrom or 
allow to be taken, removed, or to flow any water, 
the mere opening, breaking into, tapping, or connect- 
ing with an irrigation ditch does not constitute the 
offense condemned, since the taking or removing 
therefrom of water belonging to another or allowing 
the same to be taken is an essential element of the 
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crime.!8 But it is no defense in a prosecution for 
interference with the head gate of an irrigation ditch, 
in violation of a statute condemning such act, that 
some other person had interfered with the head. 
gate,!® nor is it any defense, for one claiming to act 
in the exercise of a right to water, that he could not 
wait to exercise his right through the slow process 
of the law.2° Where a statute is, according to its 
title, enacted for the purpose of protecting persons 
using water for irrigation from contamination of 
such water and making it a misdemeanor to contami- 
nate the water, a provision, requiring the owners and 
operators of certain reservoirs and tanks to indi- 
cate by posting to whom such reservoirs or tanks be- 
long, has been held not to make the omission so to 
post a misdemeanor.?! | An ordinance requiring an 
irrigation ditch to be covered is invalid when applied 
to a ditch which was lawfully constructed but there- 
after became included in a city by the extension of 
its limits so that one of the city streets was so plot- 
ted as to include the ditch.?? General rules?’ govern 
questions relating to indictments and informations 
in prosecutions for offenses incident to the supply 
and use of water for irrigation.?* 


secutive weeks. Clague v. Tri-State 
Land Co. 121 N.W. 570, 84 Neb. 499, 
133 Am.S.R. 637. 


13. Lone Star Canal Co. v. Cannon, 
(Tex.Civ.App.) 141 S.W. 799. 


fa] Itlustration.—On suit for 
breach of defendant’s contract to sup- 
ply plaintiff, a tenant, with water for 
a rice crop, it was improper to au- 
thorize the recovery of a share of the 
additional amount of rice which would 
have been raised if the land had been 
properly irrigated, which would have 
gone to the landlord as rent where 
there was no privity of contract be- 
tween the landlord and the company. 
Lone Star Canal Co. v. Cannon, (Tex. 
Civ. App.) 141 Sow. 799. 


14. McDonald v. Prosser Falls Land 
& Power Co., 188 P. 462, 110 Wash. 
175. 


[a] Mllustration.—In an _ action 
against an irrigation company for 
failure to furnish water, where it 
appeared that defendant had trans- 
ferred its irrigation system and wa- 
ter rights to the government and that 
a permit to uSe such water had been 
issued by the government to plaintiff 
on his voluntary application, he ob- 
taining a more valuable right from 
the government than that which he 
had from defendant, although that 
right was a perpetual one, his dam- 
ages .could not be measured by the 
cost of such right to him, notwith- 
standing such cost was greater than 
that previously paid to defendant. 
McDonald y. Prosser Falls Land & 
Power Co., 188 P. 462, 110 Wash. 175. 


15. Lowe v. Yolo County Consol. 
Water Co., 108 P. 297, 157 Cal. 503. 


[a] TIllustration.—Under a statute 
authorizing the award of exemplary 
damages where an injury is accom- 
panied by malice and 
where an irrigation company’s di- 
rectors, because of a bitter feeling to- 
ward a landowner due to his conduct 
during condemnation proceedings for 
the company’s right of way, refused 
to supply him with water for his 
crops, notwithstanding a proper de- 
mand, he is entitled to exemplary 
damages for his loss. Lowe y. Yolo 
County Consol. Water Co., 108 P. 297, 
157 Cal. 503. 


16. [a] Damages held not exces- 


oppression, | 


sive.—(1) In action for damages for 
breach of contract to furnish water 
for domestic use, testimony tending 
to show that the damage due to loss 
of water was $500 was sufficient to 
justify award of $75 on account of 
damage thus sustained. Telander v. 
Tujunga Water & Power Co., 185 P. 
504, 438 Cal.App. 492. (2) In an action 
against an irrigation company for 
failure to furnish water,'evidence as 
to the lands left unirrigated has been 
held sufficient to support verdict for 


$500 above the $3,193.75 owed for wa- | 


ter furnished. Fresno Canal & Irr. 
Co; v. Perrin; 149 BP: 805, 170 Cal) 411. 
(3) Evidence held to support a’ ver- 
dict of $207.50 for loss of corn crop 
caused by failure to deliver water for 
irrigation. Whetstone vy. Rogue Riv- 
er Valley Canal Co., 285 P. 229, 288 P. 
406, 183 Or. 121. (4) Evidence, in ac- 
tion for loss of alfalfa crop by failure 
to deliver water for irrigation, has 
been held sufficient to support a ver- 
dict for $190.00. Whetstone v. Rogue 
River Valley Canal Co., supra. 


17. See statutory provisions; 
cases infra this section. 


[a] Statute construed to denounce 
two offenses.—Acts 35th Leg. (1917) 
c 88 § 68 (Vernon Pen. Code Annot. 
Suppl. [1918] art 837d), providing 
that any person who shall willfully 
open, or interfere with head gates 
or water boxes, or conduct water 
through his ditch, or upon his land, 
to which he is not entitled, shall be 
guilty of a misdemeanor, denounces 
two offenses, one having for its pur- 
pose the protection from all inter- 
ference with head gates or water box- 
es, regardless of whether such inter- 
ference was to the benefit of the per- 
son guilty thereof, and the other to 
make penal the willful use of water 
to which a person is not entitled, al- 
though obtained without interference 
with the head gate or water box. 
Ueno’, State, 238 S.W. 664, 91 Tex. 
Cr; 4 


[b] Lateral ditches as including 
“works” within meaning of statute.— 
Irrigation lateral ditches which carry 
water from a main irrigation canal to 
the land of consumers are “works” 
within the meaning of a statute pun- 
ishing acts of diverting water from 
certain irrigation works. Iafere NG 


and 


Tangye, 14 Alta.L. 202. 


18. Ex parte Schultz, 174 P. 431, 
42 Nev. 254. 


19. Lambert v. People, 241 P. 533, 
tS 2Colon.sis- 


20. State v. Lawrence, 
363, 165 Wash. 508. 


21. State v. Duson, 58 So. 159, 130 
La. 488. 


Pollution of watercourses generally 
see supra §§ 116-161. 


22. City of Twin Falls v. Harlan, 
LotR 1191 27 idaho W769! 


[a] Thus the manager of an irri- 
gation company is not criminally li- 
able for failure to cover the com- 
pany’s irrigation ditch after a city 
extended its limits and laid out a 
street along the ditch, where it an- 
pears that the ditch has been origi- 
nally constructed in a lawful manner. 
City of Twin Falls v. Harlan, 151 P. 
1191, 27 Idaho 769. 


_23. See Indictments and Informa- 
tions 31 C.J. p 548. 


24. See cases infra this note. 


_ [a] Applicability of rules govern- 
ing indictments.—In determining the 
sufficiency of an information for in- 
terfering with the head gates of an 
irrigation canal, rules governing the 
sufficiency of indictments are applica- 
ble. Lambert vy. People, 241 P. 533, 78 
Colow3i3: 


[b] Information or complaint held 
sufficient.—Lambert v. People, 241 P. 
538, 78' Colo. 313; State v. Lawrence, 
6 P.(2d) 363, 165 Wash. 508; State v. 
Tiffany, 87 P. 932, 44 Wash. 602 (un- 
der statute defining the crime as ‘“‘wil- 
fully or maliciously” causing any 
aperture in any structure erected to 
conduct water for agricultural pur- 
poses, an information is sufficient 
which charged that the act complain- 
ed of was committed “unlawfully and 
wilfully.’’) 

{[c] Information held insufficient. 
—(1) An information for violating a 
Statute (Acts 35th Leg. [1917] ¢ 88 § 
68; Vernon Pen. Code Annot. Suppl. 
[1918] art 837d), forbidding interfer- 
ence with water boxes in irrigation 
districts, or obtaining water unlaw- 
fully, may be defective in failing to 
allege the lawful creation of the wa- 
ter improvement district. Bush v. 


6 P.(2d) 
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Matters considered. In a prosecution for inter- 
ference with the head gates of an irrigation ditch or 
canal, questions as to the right to divert water are 
not proper matters of consideration.?® 
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Moreover, 
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the ownership of an irrigation system with reference 
to which an act is committed may be immaterial in a 
prosecution therefor.?° 


XI. USE OF WATER FOR MECHANICAL AND MANUFACTURING PURPOSES?? 


[§ 1119] A. Right to Use of Water2*—1. Natural 
Waters—a. Acquisition of Water Rights. 
vily the acquisition of land bordering on a stream 
brings with it the right to the use of the waters 
The right to use the waters of 
a stream for mechanical purposes is, however, some- 
times conferred by contract,?® or by special grant 
or patent,?? or may be obtained by eminent domain 
In some instances the right to use 
water of a stream has been granted by act of the 


of the stream.?? 


} 32 
proceedings. 


legislature.**° A legislative grant 


to permit the use of waters for the operation of ma- 


chinery.*# ; 


State, 238 S.W. 664, 91 Tex.Cr. 296. 
(2) Under a statute making it a 
eriminal offense to take water, in a 
prosecution for the wrongful taking 
of water from an irrigating canal, 
the information in failing to allege 
ownership of the canal was fatally de- 
fective, where the offense denounced 
in statute under which the prosecu- 
tion was brought was analogous to 
the offenses of theft and malicious 
mischief involving a trespass upon 
the property of others. Dolan v. 
State, 129 S.W. 840, 60 Tex.Cr. 5. (3) 
Allegation of ownership of property 
in indictment for malicious prosecu- 
tion see Malicious Prosecution § 23. 
(4) Allegation of ownership of prop- 
erty in indictment for larceny see 
Larceny §§ 307-345. 


25. Lambert v. People, 241 P. 533, 
78 Colo, 313; State v. Lawrence, 6 P. 
(2d) 363, 165 Wash. 508. 


[a] “No adjudication of priority 
could determine the question of inter- 
ference nor anything more than the 
relative right to divert, which bears 
no more relation to the offense in 
question than the title to personal 
property does to larceny.” Lambert 
v. People, 241 P. 533, 534, 78 Colo. 313. 


26. Hamp vy. State, 118 P. 653, 19 
Wyo. 377. 


[a] Thus, in a prosecution for un- 
lawfully interfering with the head 
gate of an irrigating ditch contrary to 
a statute (L. [1890-1891] c 8 § 42; 
Rev. St. [1899] § 971; L. [1901] c 86, 
and Comp. St. [1910] § 817), making 
one who willfully interferes with any 
head gate, without authority, guilty 
of a misdemeanor, the question of the 
ownership of the particular ditch and 
head gate was immaterial. Hamp v. 
State, 118 P.-653, 19 Wyo. 377. But 
see Dolan v. State, 129 S.W. 840, 60 
Tex.Cr. 5 (under a statute making 
it a criminal offense to take water, 
ownership of the irrigation ditch from 
which the water is taken must be set 
forth in the pleading). 


[b] Reason for rule.—‘If such a 
question may not be determined in a 
civil suit for relief against alleged 
wrongful or mistaken exercise of the 
power of the water official, unless the 
other parties whose rights would be 
affected are parties to the action— 
and we believe that to be the proper 
and correct rule—then clearly it is 
immaterial in a criminal case .. . 
where it is not possible for the other 


[By Harry Rosrn] 


Ordina- 


reasonable.®? 


diminished.*° 


is not essential 


[§ 1120] b. Nature of Right in General. 
rian proprietor has the right to use the water of the 
stream or the power which it is capable of generating 
for mechanical and manufacturing purposes,** such 
as for the operation of mills*® and mines,*’ or the 
generation of electric power,*® provided such use is 
Such use is also subject to the restric- 
tion that the water of the stream be not essentially 
Ordinarily the water power to which 
a riparian owner is entitled consists of the fall in 
the stream when in its natural state as it passes 
through his land.*+ 


A ripa- 


To make use of the water for 


the purposes aforesaid, the riparian owner may di- 


interested parties to appear and be 
heard.” Hamp v. State, 118 P. 653, 
662,19 Wyo. 377. 

27. Use of water for irrigation pur- 
poses see supra §§ 850-853. 

28. Right to use waters of natural 
watercourses generally see supra §§ 
14-17. 

29. Water rights as appurtenant 
to lands see supra §§ 579-585. 

30. Elkhart Paper Co. v. Fulker- 
son, 75 N.B. 283, 36 Ind.App. 219. 

Contracts for use of waters gener- 
ally see supra §§ 591-594. 


31. Valdes v. Larrinaga, 34 S.Ct. 
750, 233 U.S. 705, 58 L.Ed. 1163. 


{a] Grant by public authority.—A 
preliminary contract for sale by a 
riparian owner of a water power con- 
cession after an attempted forfeiture 
by the public authorities, and the 
lands and options to be used with 
the concession, reciting a petition for 
a new concession, entitles a person, 
to whom the owner had contracted to 
give a ten per cent interest for his 
services, to receive such commission 
although the new concession provid- 
ed that it should not be deemed a rec- 
ognition of any previous grant and al- 
though the sale would not have taken 
place without a confirmation or re- 
grant of the concession. Valdes v. 
Larrinaga, 34 S.Ct. 750, 233 U.S. 705, 
58 L.Ed. 1163. 


32. Carolina Tennessee Power Co. 
v. Hiawassee River Power Co., 96 S.E. 
99, 175 N.C. 668 [error dism 40 S.Ct. 
330, 252 U.S. 341, 64 L.Ed. 601]; Caro- 
lina Tennessee Power Co. v. Hiawas- 
see River Power Co., 88 S.E. 341, 171 
N.C. 248. 


Water rights as subject of eminent 
domain see Eminent Domain § 85. 


33. Milo Electric Light & Power 
Co. v. Sebec Dam Co., 84 A. 941, 109 
Me. 427. 


34. Lowe v. Indiana Hydroelectric 
Power Co., 151 N.E. 220, 197 Ind. 430. 


$5. Ala.—Ulbricht v. Eufaula Wa- 
ter Co., 6 So. 78, 86 Ala. 587, 11 Am. 
S.R. 72, 4 L.R.A. 572. 


Alaska.—Anderson vy. Campbell, 4 
Alaska 660. 


Cal.—Mentone Irr. Co. v. Redlands 
Electric Light, ete., Co., 100 P. 1082, 
155 Cal. 323, 22 L.R.A.N.S. 382, 17 Ann. 
Cas. 1222. 


Me.—In re Opinion of the Justices, 


106 A. 865, 118 Me. 503, 523; Hamor 
v. Bar Harbor Water Co., 42 A. 790, 
92 Me. 364; Auburn v. Union Water 
Power Co., 38 A. 561, 90 Me. 576, 38 
L.R.A. 188; Clark v. Rockland Water 
Power Co., 52 Me. 68; Davis v. Getch- 
ell, 50 Me. 602, 79 Am.D. 636; Dwinel 
v. Veazie, 44 Me. 167, 69 Am.D. 94. 


Mass.—Springfield v. Harris, 4 Al- 
len. 494, 81 \Am.D. °715'% Haskins ve 
Haskins, 9 Gray 390; Barrett v. Par- 
sons, 10 Cush. 367. 


N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 643, 
51 L.R.A. 687 [rearg den 59 N.E. 1131, 
165 N.Y. 617]; Waller v. State, 39 N. 
E. 680, 144 N.Y. 579; People v. Smith, 
75 N.Y.S. 1100, 70 App.Div. 543 [aff 
67 N.E. 1088, 175 N.Y. 469]. 


N.D.—McDonough v. Russell-Mil- 
ve Milling Co., 165 N.W. 504, 38 N.D. 


Pa.—Mott v. Consumers’ Water Co., 
41 A. 611, 188 Pa. 521; McCalmont v. 
Whitaker, 3 Rawle 84, 23 Am.D. 102. 


[a] Rule applied.—Where a high- 
way along a river was damaged by 
the intermittent breaking and freez- 
ing of the ice of the river as the result 
of the combined action of an owner 
of a water power in ponding the wa- 
ter, and of upper proprietors, and of 
nature in freezing and expanding the 
water under changing conditions, and 
of the natural stage of high water in 
the spring when the ice was carried 
away, the owner of the water power 
was not liable for the damages to the 
highway; his use of the water being 
lawful. Town -sf Lawrence v. Amer- 
ican Writing Paper Co., 128 N.W. 440, 
144 Wis. 556. 


36. See infra § 1129. 

37. See infra § 1130. 

38. See infra § 1127. 

39. See infra § 1124. 

40. In re Opinions of the Justices, 
106 A. 865, 118 Me. 503, 523. 

41. McCalmont v. Whitaker, 3 


Rawle (Pa.) 84, 909 Am.D. 102; Rhodes 
Re niece, 27 Tex. 304, 84 Am.D. 


{a] “In other words, it consists of 
the difference of level between the 
surface where the stream first touches 
his land, and surface where it leaves 
it.”” McCalmont v. Whitaker, 3 Rawle 
(Pa.) 84, 90, 23 Am.D. 102 [quot 
Rhodes v. Whitehead, 27 Tex. 304, 310, 
84 Am.D. 631], 
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vert the water from its natural channel into an 
artificial channel with provision for the water’s re- 
turn to the stream, provided such diversion does not 
unduly injure others who have rights in the water.*? 
A riparian owner, whose lands border on a stream, 
the bed of which is owned by the state, has no right 
to use the water power of the river at that point, 
where the only practicable method for using that 
power requires the construction of a dike or dam 
extending into the river on the state-owned lands.*3 


[§ 1121] ec. Extent of, and Restrictions on, Use*+ 
—(1) As Affected by Contract or Grant. Where the 
right to the use of water for manufacturing purposes 
has been obtained by legislative grant, the statute 
determines its extent.4® Likewise, where the right 
to use the waters of a stream for mechanical pur- 
poses is conferred by contract,*® the extent of the 
use is, of course, regulated by the terms of the con- 
tract.*% 


[§ 1122] (2) Primary and Secondary Uses. Since 
the right to use the waters of a stream for mechanical 
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for domestic purposes,** the use of the waters for 
artificial purposes is subject to the prior call on the 
waters of a stream for the satisfaction of the natural 
or primary needs of other owners on the stream.*® 
Hence, when the stream is small and does not sup- 
ply more water than is sufficient to answer the nat- 
ural wants of the different proprietors living on it, 
none of the proprietors can use the waters. of the 
stream for artificial or secondary purposes.°° 


[§ 1123] (3) As Affected by Rights of Others. 
While a riparian owner has the right to use the water 
of the stream for mechanical purposes,*? all the 
riparian proprietors on a stream have equal rights 
in this respect, and each is restricted to such a use 
of the water as shall be reasonable, having regard 
to the relative rights of the others.*? The uses so 
made of the waters by riparian owners as among 
themselves must be, as nearly as possible, equal 
ones.°* Henee a riparian owner has no right to 
consume the entire stream or so great a proportion 

of its volume as to inflict material injury on lower 
owners,°? and he must restore to the channel all the 


purposes is secondary to the right to use the same 


42. Mentone Irr. Co. v. Redlands 
Electric Light & Power Co., 100 P. 
1082, 155 Cal. 323, 22 L.R.A.N.S. 382, 
17 Ann.Cas. 1222. 


43. Watervliet Hydraulic Co. v. 
State, 197 N.Y.S. 348, 119 Misc. 743. 

44. Contracts involving use of wa- 
ters see supra §§ 591-594. 


45. Milo Electric Light & Power 
Co. v. Sebec Dam Co., 84 A. 941, 109 
Me. 427. 

[a] Statutes construed.—:(1) Priv. 
& Spec. L. (1866) c 130, as amended 
by Priv. & Spec. L. (1993) c 141, and 
Priv. & Spec. L. (1905) c 339 § 1, add- 
ing §§ 7 and 8, was held not to au- 
_thorize a manufacturing company 
having a mill located below the dam 
of the Sebec Dam Company to use wa- 
ter of the river for floating logs to its 
mill. Milo Electrie Light & Power Co. 
v. Sebec Dam Co., 84 A. 941, 109 Me. 
427. (2) Priv. & Spec. L. (1866) c 
130, which authorized the Sebeec Dam 
Company to raise its dam to enable 
them to obtain a sufficient head of 
water to drive logs to run the mill, as 
amended by Priv. & Spec. L. (1905) c 
339 § 1, adding §§ 7 and 8, does not 
contemplate that-the natural flow of 
the river was to be considered suffi- 
cient water to run the mills, etec., as 
provided in the act. Milo WPlectric 
Light & Power Co. v. Sebec Dam Co., 
supra. (3) Priv. & Spec. L. (1866) ¢ 
130, authorizing the Sebec Dam Com- 
pany to raise a dam to enable them to 
obtain sufficient water to run the 
mills on the Sebee River, as amended 
by Priv. & Spec. L. (1903) c¢ 141; and 
Priv. & Spec. L. (1905) ¢ 339 § 1, add- 
ing §§ 7 and 8, do not refer alone 
to the mills on defendant’s dam, but 
also to the mills on privileges below 
its dam, and those which might there- 
after be established provided the 
power required be not in excess of 
that which could be furnished under 
reasonable management in the usual 
way. Milo Electric Light & Power 
Co. v. Sebec Dam Co., 84 A. 941, 109 
Me. 427. 

46. See supra § 1119 note 30. 


47. Elkhart Paper Co. v. Fulker- 
son. 75 N.I. 283, 36 Ind.App. 219; Hen- 
ry Cheney Hammer Co. v. Collins, 196 
N.Y.S. o5. {aff 156 N.Y.S. 1126]; Rood 
vy. Johnson, 26 Vt. 64. 


[a] Thus, where the grantor in his 
deed of a water privilege for a saw- 


mill, ete., made an exception or reser- 
vation of the water, as follows: ‘ex- 
cept in times of low water, when it is 
wanted for carding and cloth dressing, 
and grist mill,” it was held that the 
grantor had no right to use the wa- 
ter, when it was wanted for the pur- 
poses named in the exception, and 
that if he used the water when it was 
wanted for the carding and cloth 
dressing or grist mill he was liable 
for the damage occasioned by such 
use. Rood v. Johnson, 26 Vt. 64. 


[b] Commission to determine ex- 
tent of use.—In an action involving 
water rights of the owners of water 
lots, the court was authorized to ap- 
point a commissioner to ascertain the 
flow and to apportion the shares to 
the different owners. Henry Cheney 
Hammer Co. v. Collins, 196 N.Y.S. 
25 [aff 156 N.Y.S. 1126]. 


[c] As between different water lot 
owners.—(1) The owner of a water 
lot, in a position to use its propor- 
tionate share of the water, is entitled 
to use such water notwithstanding the 
inability of other owners to use their 
proportionate shares in time of 
high water and floods, because less 
favorably situated. Henry Cheney 
Hammer Co. v. Collins, 196 N.Y.S. 25 
[aff 156 "N.Y.S. 1126]. (2) The own- 
ers of water lots to which the right 
to use certain proportions of the wa- 
ter was appurtenant could discharge 
all the water to which such owner 
was entitled on one of such lots. 
Henry Cheney Hammer Co. v. Collins, 
supra. (3) The owner of a water lot 
with the right to use a proportionate 
share of the water was entitled to use 
his proportionate share of the water 
of other owners who did not desire to 
use such water. Henry Cheney Ham- 
mer Co. v: Collins, supra. (4) The 
owner of a water lot, with the right 
to use a certain proportion of water 
of river, was entitled to its propor- 
tionate share of flood water as against 
the contention of the owners of other 
lots that such water was not waste 
water. Henry Cheney Hammer Co. vy. 
Collins, supra. 

48. Auburn v. Union Water Power 
Co., 38 A. 561, 90 Me. 576, 38 L.R.A. 
188; Palmer Water Co. v. Lehigh- 
ton Water Supply Co., 124 A. 747, 280 
Pa. 492. See McFarland v. Alaska 
Perseverance Min. Co., 3 Alaska 308 
(mere location of a placer mine cross- 


ed by a nonnavigable stream, in 
Alaska, does not vest the locator with 
such riparian ownership in the waters 
as to compel a court of equity to en- 
‘join their subsequent appropriation 
and diversion for mining purposes). 

Primary and secondary uses see su- 
pra $s) 16. 1%. 

49. Evans v. Merriweather, 4 Ill. 
492, 38 Am.D. 106. 


50. Evans v. Merriweather, supra; 
Auburn v. Union Water Power Cosess 
ANN DOL; 907 Mie 1576; 38 WR: Aneiese 


feed See supra § 1120 text and note 


52. Ill—Evans v. Merriweather, 4 
Ill. 492, 38 Am.D. 106. 


Kan.—Atchison, T. & S. F. Ry. Co. 
v. Shriver, 166 P. 519, 101 Kan. 257. 


Mass.—Mason v. Whitney, 78 N.E. 
$81, 193 Mass. 152, 7 L.R.A.N.S. 289, 
118 Am.S.R. 488; Thurber vy. Martin, 
2 Gray 394, 61 ‘Am.D. 468. And see 
Brace v. Yale, 10 Allen 441; Gould v. 
Boston Duck Co., 13 Gray 449: Pitts 
v. Lancaster Mills, 13 Mete. 156. 


N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 303, 79 Am.S.R. 643, 
51 Da Ae 687 [rearg den 59 N.E. 1131, 
165 N.Y. 617]; Storm King Paper Co. 
v. Firth Carpet Coy ts N.Y.S. 33, 184 
App.Div. 514; Bullard v. Saratoga 
Victory Mfg. Co., 17 N.Y: 525; ‘Clinton 
v. Myers, 46 N.Y. 511; 7 Am.R. 373; 
Merritt v. Brinkerhoff, 17 Johns. 306, 
8 Am.D. 404. 


N.D.—MecDonough y. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Vt.—Miller v. Lapham, 46 Vt. 525. 
Wigan akon v. Marden, 14 Wis. 


Gata Wiekgon v. Carnegie, 1 Ont. 


And see Hartzall v. Sill, 12 Pa. 248. 


53. Mason v. Hoyle, 14 A. 786, 56 
Conn. 255. 


54. Bliss v. Kennedy, 43 Ill. 67; 
Evans v. Merriweather, 4 Ill. 492, 38 
Am.D. 106; Auburn v. Union Water 
Power Co., 38 A. 561, 90 Me. 576, 38 L. 
RAV SLES a Garwood v. New’ York 
Cent., etc., R. Co., 83 N.Y. 400, 38 Am. 
Re 452: Canton ¥. Shock, 63 N.E. 600, 
66 Ohio St. 19, 58 LRA. 637, 90 Am. 
SiR: 55a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1123-1124] 


-water which he does not actually consume.’* No 
one is entitled to use the water to such an extent 
as to destroy or materially impair the operation or 
utility of the other plants;** and if the stream is 
insufficient to give all the mills or factories as much 
water or power as they require, it is to be fairly and 
equitably divided among them.®? While a reason- 
able use of a stream for manufacturing purposes is 
not an unlawful diversion,®® the riparian owner is 
hmited to the diversion of so much of the water 
for this purpose as will not materially or sensibly 
diminish the volume of the stream as it flows down 
to the lower proprietors.®® A riparian owner, hav- 
ing equipped a plant with machinery within the rea- 
sonable capacity of the stream, has a right to have 
the water flow continuously in its natural course and 
quantity, without obstruction by an upstream own- 
er.°° Where a riparian owner has constructed a 
plant which does not require a quantity of water 
beyond the normal flow of the stream, he is entitled 
to draw down his pond in periods of drought to op- 
erate his plant, and to close his water gates for such 
reasonable periods as is necessary to restore the 
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not be wanton, and must be for his needs and with- 
out unnecessary prejudice to the rights of other 
riparian owners.°2 Where the right to use a certain 
quantity of water exists, a change in the mode and 
objects of the use, without increasing the quantity 
of water used, is no violation of the rights of oth- 
ers;®* nor is the removal of the plant being oper- 
ated by the water such a violation if no greater quan- 
tity of the water is used than theretofore.** Since 
the United States has no right as a riparian owner 
different from, or superior to, that of any private 
riparian owner,®® subject to the right of condemna- 
tion,®® it may not itself®’ or through a licensee®* use 
the waters of a stream for power purposes in a man- 
ner declared by the law of the state in which the 
stream runs to be an improper use as regards other 
riparian owners.°® 


[§ 1124] (4) Reasonableness.7° The right of a 
riparian owner to use the waters of a stream for 
the purposes aforesaid is subject to the restriction 
that it be a reasonable use. What is a reasonable 
share of water for each riparian owner is a ques- 
tion of fact to be decided in each case according to 
its cireumstances.*? 


requisite head.*t But such use of the stream must 


55. Weiss v. Oregon Iron, etc., Co., ; 


PIG. 255, kd (Or. (49.6: 

56. I1l].—Evans v. 
Ill. 492, 38 Am.D. 106. 

Mass.—Springfield v. Harris, 4 Al- 
len 491, 81 Am.D. 715. 

Mich.—Hoxsie v. Hoxsie, 38 Mich. 
(His 

N.Y.—Thomas  v. 
Barb. 654. 

N.C.—Pugh v. Wheeler, 19 N.C. 50. 

[a] Merely incidental injuries or 
inconveniences resulting from _ the 
lawful use of the stream are not taken 
jnto account. Springfield v. Harris, 
4 Allen (Mass.) 494, 81 Am.D. 715; 
Hoxsie v. Hoxsie, 38 Mich. 77. 


{[b] Grant to power company does 
mot allow it to exclude the exercise 
of rights to water power by one with 
previously acquired rights. Keewatin 
Power Co., Ltd. v. Lake of the Woods 
Milling Co., (Can.) [1930] 4 Dom.L.R. 
961. 

57. Bliss v. Kennedy, 43 Ill. 67; 
Evans v. Merriweather, 4 Ill. 492, 38 
Am.D. 106; Canton v. Shock, 63 N.E. 
600, 66 Ohio St. 19, 58 L.R.A. 637, 90 
INTE ia 

58. Bullard v. Saratoga Victory 
Mfg. Co., 77 N.Y. 525 Laff 13 Hun 43]. 


Diversion, of waters generally see 
supra § 162 et seq. 


59. Ala.—Alabama Consol. Coal, 
etc., Co. v. Turner, 39 So. 603, 145 Ala. 
639, 117 Am.S.R.; 61. 

Ill.— Bliss v. Kennedy, 43 Ill. 67. 


Mass.—New England Cotton Yarn 
Co. v. Laurel Lake Mills, 76 N.E. 231, 
190 Mass. 48. 

N.J.—McCarter v. Hudson County 
Water Co., 65 A. 489, 70 N.J.Eq. 695, 
14 L.R.A.N.S. 197, 118 Am.S.R. 754, 10 
Ann.Cas. 116 [aff 28 S.Ct. 529; 209 U.S. 
349, 52 L.Ed. 828, 14 Ann.Cas. 560]. 


N.Y.—New York Rubber Co. v. 
Rothery, 30 N.E. 841, 132 N.Y. 293, 28 
Am.S.R. 575. 

Or.—Weiss v. Oregon Iron, etc., Co., 
11 P. 255, 13 Or. 496. 


Pa.—Brown v. Kistler, 42 A. 885, 190 
Pa. 499; Philadelphia, etc., R. Co. v. 
Pottsville Water Co., 18 Pa.Co. 501; 
Myers, etc., Co. v. Philadelphia, etc., 
Pass. R. Co., 12 Montg.Co. 46. 


Brackney, 17 


Merriweather, 4 | 


60. Fulton County Gas & Electric 
Co. v. Rockwood Mfg. Co., 200 N.Y.S. 
225, 205 App.Div. 787 [mod 144 N.E. 
359, 238 N.Y. 109]. 


61. Fulton County Gas & Electric 
Co. v. Rockwood Mfg. Co., supra. 

62. Fulton County Gas & Electric 
Co. v. Rockwood Mfg. Co., supra. 

63. Blanchard v. Baker, 8 Me. 258, 
23 Am.D. 504; Whittier v. Cocheco 
Mfe. Cos 9) NH. 454, 32° Am iD. 382; 
Bullen v. Runnels, 2 N.H. 255, 9 Am. 
D. 55; Mudge v. Salisbury, 18 N.E. 
249, 110 N.Y. 413. 

[a] hus, where a party had for 
more than twenty years used a cer- 
tain quantity of water at a particular 
dam for running his machinery, he 
might open his gates and draw that 
quantity of water, without using it 
there, in order to use it at other works 
below on the stream. Whittier v. 
Cocheco Mfg. Co., 9 N.H. 454, 32 Am. 
D. 382. 

64. Mudge v. Salisbury, 18 N.E. 
249, 110 N.Y. 413. 


65. Herminghaus v. Southern Cali- 
fornia Edison Co., 252 P. 607, 619, 
200 Cal. 81. See supra § 11. 

66. Right to condemn waters see 
Eminent Domain § 85. 


67. U. S. v. Central Stockholders’ 
Corporation of Vallejo, 43 F.(2d) 977 
[mod on other grounds 52 F.(2d) 322, 
and foll U. S, v. Charles S. Howard 
Co., 52 F.(2d) 340]. 

68. U. S. v. Central Stockholders’ 
Corporation of Vallejo, 43 F.(2d) 977 
[mod on other grounds 52 F.(2d) 322. 
and foll U. S. v. Charles S. Howard 
Co., 52 F.(2d) 340]. 

69. U. S. v. Central Stockholders’ 
Corporation of Vallejo, 43 F.(2d) 977 
[mod on other grounds 52 F.(2d) 322, 
and foll U. S. v. Charles S. Howard 
Co., b2eE (2a) 340): 


[a] Effect of statute.—The stor- 
age of water for power purposes is 
not a use calculated to aid navigation 
so as to enable the government or its 
licensee to avoid payment of damages 
for taking more water from a stream 
than it was entitled to under the Fed- 
eral Water Power Act (U.S.C.A. tit 16 
§§ 791-823). U.S. v. Central Stock- 
holders’ Corp. of Vallejo, 43 F.(2d) 
977 [mod on other grounds 52 F.(2d) 
322, and foll U. S. v. Charles S. How- 


A reasonable use of the waters 


ard Co., 52 F.(2d) 340] (the Water 
Power Act is definite and restrictive 
in its terms). 


70. As to use of waters generally 
see supra § 15. 
71. ° Ala,—Ulbricht v. Eufaula Wa- 


ter’Co.,) 6 So. 78). 86 -Ala. 587, 1 tAane 
Save ceuree leche ALi oe 


Cal.—Mentone Irr. Co. v. Redlands 
Electric Light & Power Co., 100 P. 
1082,..155) Cal. 823) 22: Iai A INES S82! 


Me.—In re Opinion of the Justices, 
106 A. 865, 118 Me. 503; Hamor v. 
Bar Harbor Water Co., 42 A. 790, 92 
Me. 364; Auburn y. Union Water 
Power Co., 38 A. 561, 90 Me. 576, 38 
L.R.A. 188; Clark v. Rockland Water 
Power Co., 52 Me. 68; Davis v. 
Getchell, 50 Me. 602, 79 Am.D. 636; 
eh v. Veazie, 44 Me. 167, 69 Am. 


Mass.—Springfield v. Harris, 4 Al- 
len 494, 81 Am.D. 715; Haskins® v. 
Haskins, 9 Gray 390; Barrett v. Par- 
sons, 10 Cush. 367. 

N.Y.—Strobel v. Kerr Salt Co., 58 
N.E. 142, 164 N.Y. 308, 51 L-R.A..687 
[rearg den 59 N.E. 1131, 165 N.Y. 617]; 
Waller v. State, 39 N.E. 680, 144 N.Y. 
579; People v. Smith, 75 N.Y.S. 1100, 
70 App.Div. 548 [aff 67 N.E. 1088, 175 
N.Y. 469]. 

N.D.—McDonough vy. Russell-Miller 
Milling Co., 165 N.W. 504, 38 N.D. 465. 


Pa.—Mott v. Consumers’ Water Co., 
41 A. 611, 188 Pa. 521; McCalmont v. 
Whitaker, 3 Rawle 84, 23 Am.D. 102. 


72. Turner v. James Canal Co., 155 
Cal. 82, 132 Am.S.R. 59; Mason v. 
Hoyle, 14 A. 786, 788, 56 Conn. 255: 
McDonough y. Russell-Miller Milling 
Co., 165 N.W. 504, 38 N.D. 465. 


“Whether the use be reasonable 
must depend less upon any general 
rule than upon the particular cir- 
cumstances.” Mason v. Hoyle, supra. 

[a] Uses reasonable or not rea- 
sonable.—(1) The use of the waters 
of a stream by an upper riparian own- 
er to wash wool for its carpet mill 
is reasonable, relative to a complaint 
of a lower mill owner that fibers 
therefrom clog its filters. Storm King 
Paper Co. v. Firth Carpet Co., 172 N.Y. 
S. 33, 184 App.Div. 514. (2) The op- 
eration of a plant at night as well as 
during the day is not necessarily un- 
reasonable. Mason y. Whitney, 78 N. 
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of a stream for mechanical purposes is one adapted 
to the character and capacity of the stream,** and 
in determining the capacity of the stream its condi- 
tion throughout the year is to be considered.** The 
use of the waters of the stream not in excess of .the 
ordinary flow is not an unreasonable use.‘® The 
fact that defendant had steam power, while not af- 
fecting his right to the use of the water, should prop- 
erly be considered in determining whether he should 
be restrained from making an unreasonable and in- 
jurious use of it, when it appears that, by using the 
water in connection with the steam power, he could 
avoid the injuries complained of without serious in- 
convenience to himself.7° 


[§ 1125] (5) Effect of Prior Appropriation.*7 
Mere prior appropriation of the waters of a stream 
for mechanical or manufacturing purposes gives no 
rights superior to those of another riparian owner,‘® 
unless continued for such a length of time and under 
such circumstances as to found a title by preserip- 
tion,’® and except in those regions where priority of 
title can be acquired by prior appropriation of 


BH. 881, 198 Mass. 152, 7 L.R.A.N.S. 


289, 118 Am.S.R. 488. (3) Where aj stream. 
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given to the size and character of the 
McDonough v. Russell-Mil- 


[§§ 1124-1195 


streams flowing through the public domain and not 


held in private ownership;*° and a person or cor- 
poration desiring to use more than his or its pro- 
portionate share of the stream for such purposes, 
or to use a stream on which he or it has no riparian 
rights, must proceed by purchase or by condemna- 
tion under the power of eminent domain.** While 
at common law the mere prior appropriation of the 
water of a running stream by a riparian owner gives 
no exclusive right thereto as against other owners 
above or below on the same stream,*? in some juris- 
dictions this rule is subject to the exception that a 
riparian proprietor who is the first to appropriate 
and use the water power of the stream for the pur- 
pose of a mill or factory has the right to maintain 
his dam as against owners above and below, although 
it may prevent them from making a similar use of the 
stream, except as to any excess of power it may 
furnish over that actually appropriated by the first 
taker.S* Where a riparian owner has appropriated 
water from a stream for power purposes prior to the 
time the legislature declared the waters in the 
streams of the state to be the property of the public, 


394, 61 Am.D. 468. And see Gleason y. 
Assabet Mfg. Co., 101 Mass. 72. 


mill owner has a reservoir on a tribu- 
tary of the streati which he uses in 
connection with his mill, his entire 
use, at the mill and at the reservoir, 
should be considered together in de- 
termining his right. Mason v. Whit- 
ney, supra. (4) In determining what 
is a reasonable use of water by a ri- 
parian owner, ‘‘Surrounding circum- 
stances, such as the size and velocity 
of the stream, the usage of the coun- 


try, the extent of the injury, con- 
venience in doing business and the 
indispensable public necessity of 


cities and villages for drainage, are 
also taken into consideration.” 
Strobel v. Kerr Salt Co., 58 N.E. 142, 
164 N.Y. 308, 320, 79 Am.S.R. 643, 51 
L.R.A. 687 [rearg den 59 N.B. 1131, 
165 N.Y. 617]. (5) “What is a rea- 
sonable use must depend on circum- 
stances; such as the width and depth 
of the bed, the volume of water, the 
fall, previous usage, and the state 
of improvement in manufactories and 
the useful arts. Cary v. Daniels, 8 
Metc. 466, 41 Am.D. 532 note.” Pitts 
v. Lancaster Mills, 18 Metc. (Mass.) 
TGs LDS: (6) “Every man has a 
right to the reasonable use and en- 
joyment of a current of running wa- 
ter, as it flows through or along his 
own land, for mill purposes, having a 
due regard to the like reasonable use 
of the stream by all other proprietors 
above and below him. In determining 
what is such reasonable use, a just 
regard must be had to the force and 
magnitude of the current, its height 
and velocity, the state of improve- 
ment in the country in regard to mills 
and machinery, and the use of water 
as a propelling power, the general 
usage of the country in similar cases, 
and all other circumstances bearing 
upon the question of fitness and pro- 
priety in the use of the water in the 
particular case.’’ Thurber v. Mar- 
tin, 2 Gray (Mass.) 394, 396. 


73. Mason v. Hoyle, 14 A. 786, 788, 
56 Conn. 255; McDonough v. Russell- 
Miller Milling Co., 165 N.W. 504, 38 
N.D. 465. 


“Indeed there is no other factor 
of so much importance that comes in- 
to the question as the capacity of the 
stream.” Mason v. Hoyle, supra. 


[a] Due consideration must be 


ler Milling Co., 165 N.W. 504, 38 N.D. 
465. 


74, Mason v. Hoyle, 14 A. 786, 56 
Conn. 255. 


75. Wenderson Estate Co. v. Car- 
roll Electric’ Co., 79 N.¥.S. 365, 113 
Sek 775 [aff 82 N.H. 1127, 189 N. 


76. Mason vy. Hoyle, 14 A. 786, 56 
Conn. 255. 


[a]. Use unreasonable.—Defendant 
owned and operated a large mill on a 
stream affording an ample supply of 
water for nine months, but in which 
there was regularly for three months 
a great scarcity, and had a large 
reservoir which, at such times, the 
flow of several days was required to 
fill. He also had steam power for use 
in his mill at such times. His method 
of using the water was to turn it on 
from a full reservoir, and operate the 
mill by water alone for a few hours, 
then shut down, and run by steam 
power alone for several days, while 
the reservoir was filling again, there- 
by depriving plaintiffs, the owners of 
smaller mills below, and having 
smaller mill ponds, for a great part of 
the ‘time, of the accustomed flow of 
the stream, and, when the water was 
let on, after quickly filling their 
ponds, a large part went to waste 
over their dams. The former owners 
of defendant’s mill were accustomed 
to use the water and steam power 
together during the dry season, thus 
permitting the usual flow of the 
stream. It was held that defendant’s 
use was not adapted to the capacity 
of the stream, in the determination of 
which tthe regularly recurring period 
of scarcity is to be regarded, nor ac- 
cording to the established customary 
use of it, and, therefore, was not, as 
to plaintiffs, a reasonable use. Mason 
v. Hoyle, 14 A. 786, 56 Conn. 255. 


77. Appropriations generally see 
supra § 394 et seq. 

Particular mechanical uses see pas- 
sim infra §§ 1127-1130. 


78. TIowa.—Gibson y. Fischer, 
N.W. 914, 68 Iowa 29. 


Me.—Bailey v. Rust, 15 Me. 440. 
Mass.—Thurber v. Martin, 2 Gray 


25 


Mich.—Preston vy. Clark, 214 N.W. 
226, 238 Mich. 632, 53 A.L.R. 194; Du- 
eee Kellogg, 29 Mich. 420, 18 Am. 


N.Y.—Merritt v. Brinkerhoff, 17 
Johns. 306, 8 Am.D. 404; Platt v. 
Johnson, 15 Johns. 213, 8 Am.D. 233. 

79. Prescriptive rights to water 
see supra §§ 395-408. 

80. Trade Dollar Consol. Min. Co. 
Vi Fraser, -£48. F585, 19 CiCwwee 
And see supra § 409 et seq. 

81. Philadelphia, ete, R. Co. v. 
Pottsville Water Co., 38 A. 404, 182 Pa. 
418. Compare Morrill v. St. Anthony 
Falls Water-Power Co., 2 N.W. 842, 
26 Minn. 222, 37 Am.R. 399. 


fives See supra § 394 text and note 
83. U.S.—Basey v. Gallagher, 
Wall. 670, 22 L.Ed. 452. 
Cal.—MecDonald_ & Blackburn vy. 
Bear River, etc., Water, etc., Co., 13 
cel 220; Ortman v. Dixon, 13 Cal. 


20 


Ky.—Tye v. Catching, 78 Ky. 463. 


(cea v. Chadbourne, 56 Me. 


Mass.—Lowell v. Boston, 111 Mass. 
454, 15 Am.R. 39; Smith vy. Agawam 
Canal Co., 2 Allen 355; Pratt v. Lam- 
son, 2 Allen 275; Fuller v. Chicopee 
Mfg. Co., 16 Gray 43; Gould v. Boston 
Duck. Co.,. 18 ‘Gray 44230! ‘Cary ve 
Daniels, 8 Metc. 466, 41 Am.D. 532. — 


Se ee ae v. Troost, 14 Minn. 


Or.—Parkersville Drainage Dist. v. 
Wattier, 86 P. 775, 48 Or. 332. 


Pa.—McCalmont v. Whitaker, 3 


Rawle 84, 23 Am.D. 102. 


Eng.—Frankum y. Falmouth, 2 A.& 
Id. 452, 29 H.C.L. 217, 111 Reprint 175, 
nce 529, 26 B.C.L. 559, 172) Reprimt 
E.C.L. 11, 110 Reprint 692; Williams 
v. Morland, 2.B.&C. 910, 9 B.C 30% 
107 Reprint 620; Liggins v. Inge, 7 
Bing. 682, 20 E.C.L. 304, 131 Reprint 
263; Bealey v. Shaw, 6 East 208, 102 
Reprint 1266. 


Appropriation generally see supra 
§§ 394-408. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1125-1128] 


the water right so acquired by such riparian owner 
is by virtue of the common law.8¢ 


[§ 1126] 2. Artificial Waters. The owners of land 
along an artificial watercourse privately owned by 
another have no right to use the waters of such 
stream for mechanical purposes merely because of 
such ownership.’® The right to the use of the water 
may be obtained by contract, deed, or conveyance, *® 
or by adverse user,®? in which event the extent of 
the use is controlled by the contract,®® or the extent 
of the adverse user.°® The owners of property on 
a natural waterway mutually agreeing to change the 
course thereof over their lands and agreeing that 
each was entitled to a just and reasonable participa- 
tion in the water power of the resulting artificial 
stream have the same rights to the use of the water 
on their respective properties as between themselves 
as would exist if the artificial were the natural chan- 
nel of the stream.°° 


[§ 1127] 3. Particular Uses—a. Electricity. The 
generation of hydroelectric power is a purpose for 
which the water of a stream may be lawfully used 
by a riparian owner.®+ Where two companies have 
been authorized to acquire lands and water rights 
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for the generating of electric power, in the absence 
of special statutory regulations to the contrary, the 
first to define and mark the location has the prior 
right of appropriation of the water rights.°* Where 
the diversion of the waters of a stream for the pur- 
pose of generating hydroelectric power has develop- 
ed into a public use, lower riparian owners may not 
enjoin or otherwise prevent such diversion.®? The 
use of water as a source of power to lift water to 
be used for irrigation purposes is a beneficial use 
so that the appropriator may be entitled to the 
amount necessary for that purpose,®* but an appro- 
priation for such power purpose must be reasonable 
in amount as compared with the amount of water for 
irrigation for which the power is needed,®® and the 
appropriator cannot properly claim five or six times 
the amount of water used for irrigation for the pur- 
pose of raising the water for irrigation from the 
stream onto the land of the appropriator.?® 


[§ 1128] b. Railroad Uses.°7 In accordance with 
the general rules governing the use of the waters 
of a stream for manufacturing or mechanical pur- 
poses,®*® a railroad as a riparian owner may make 
a reasonable use of a stream for the operation of its 
railroad,®® as for the use of its locomotives,! pro- 


84. In re Southern Nebraska Pow- 
er Co., 192 N.W. 317, 109 Neb. 683. 


85. Stebbins v. Frisbie & Stans- 
field Knitting Co., 194 N.Y.S. 559, 201 
App.Div. 447 [dist Warren v. Glovers* 
ville, 80 N.Y.S. 912, 81 App.Div. 291 
(holding merely that a conveyance 
bounded by an artificial watercourse 
extends to the center of the water- 
course)]; James Frazee Milling Co. v. 
State, 204 N.Y.S. 645, 122 Misc. 545; 
Fox River Flour & Paper Co. v. Kelly, 
35 N.W. 744, 70 Wis. 287. 

[a] Thus mere ownership of lots 
on a canal, between it and a river 
which it parallels, gives the lot owner 
no right to take water from the canal 
for power. Stebbins v. Frisbie & 
Stansfield Knitting Co., 194 N.Y.S. 559, 
201 App.Div. 447. 

[b] Implication of ownership. 
“The building of the canal or large 
millrace implies an ownership vested 
in the person constructing it, and the 
situation bears no similarity to that 
arising upon a natural watercourse.” 
Stebbins v. Frisbie & Stansfield Knit- 
ting Co., 194 N.Y.S. 559, 562, 201 App. 
Div. 447. 

Right to use of waters of artificial 
“watercourse generally see supra § 
330 et seq. 


What passes with grants of land 
on waterways see supra §§ 579-585. 


86. Elkhart Paper Co. v. Fulker- 
son, 75 N.E. 283, 36 Ind.App. 219; 
Stebbins v. Frisbie & Stansfield Knit- 
ting Co., 194 N.Y.S. 559, 201 App.Div. 
447; Fox River Flour & Paper Co. v. 
Kelly, 35 N.W. 744, 70 Wis. 287. 


Sale of water by water power com- 
panies see infra § 1137. 


87. Stebbins v. Frisbie & Stans- 
field Knitting Co., 194 N.Y.S. 559, 201 
App.Div. 477; Fox River Flour & Pa- 
per Co. v. Kelly, 35 N.W. 744, 70 Wis. 
287. 

[a] What constitutes.—A lessee of 
a certain amount of water from a 
canal for water power acquires no 
prescriptive right to more, where his 
taking of excess water cannot be said 
to be open and notorious, or even un- 
der a claim of right. Stebbins v. 


Frisbie & Stansfield Knitting Co., aoe 
N.Y.S. 559, 201 App.Div. 477. 


88. Elkhart Paper Co. v. Fulker- 
son, 75 Nd 2885" soup lnd.App. 219; 
Stebbins v. Frisbie & Stansfield Knit- 
ting Co., 194 N.Y.S. 559, 201 App.Div. 

89. Fox River Flour & Paper Co. 
v. Kelly, 35 N.W. 744, 70 Wis. 287. 

90. Townsend v. McDonald, 12 N. 
Y. 381, 64 Am.D. 508. 


91. Joerger v. Mt. Shasta Power 
Corporation, 7 P.(2d) 706, 214 Cal. 
630; Seneca Consol. Gold Mines Co. 
v. Great Western Power Co. of Cali- 
fornia, 287 P. 93, 209 Cal. 206, 70 A.L. 
R. 210; Fall River Valley Irr. Dist. 
v. Mt. Shasta Power Corp., 259 P. 444, 
202 Cal. 56, 56 A.L.R. 264; Herming- 
haus v. Southern California Edison 
Col 252) ©. 60% 200" Cale si iicertser 
ATS: Cte DTD, 2h4 SUES. 7128, de Hod: 
1315, and cert dism 48 S.Ct. 27, 275 
U.S. 486, 72 L.Ed. 387]; Mentone Irr. 
Co. v. Redlands Electric L. & P. Co., 
100 )P.'1082,-155. Cal. 323,522. LRA. 
N.S. 382; Callison v. Mt. Shasta Pow- 
er Corporation, 11 P.(2d) 60, 123 Cal. 
App. 247; Crum v. Mt. Shasta Power 
Corporation, 4 P.(2d) 564, 117 Cal. 
App. 586 [motion den 12 P.(2d) 134, 
foll Albaugh vy. Mt. Shasta Power 
Corporation, 12 P.(2d) 1387, 124 Cal. 
App. 779]. 


[a] Exercise of riparian rights.— 
The use of the waters of a stream 
for the generation of electricity is a 
legitimate exercise of a _ riparian 
right. Seneca Consol. Gold Mines Co, 
v. Great Western Power Co. of Cali- 
fornia, (ZIiiebs: 93 a0 Cale 206, 00) AC 
R210; 


[b] Restoration of water divert- 
ed.—A power company diverting a 
stream through a conduit over non- 
riparian land and through a hydro- 
electric plant and returning the water 
at a lower point is within riparian 
rights. Fall River Valley Irr. Dist. 
v. Mt. Shasta Power Corporation, 259 
P. 444, 202 Cal. 56, 56 A.L.R. 264. 


92. Carolina-Tennessee Power Co. 
v. Hiawassee River Power Co., 96 S.E. 


‘99, 175 N.C. 668 [error dism 40 S.Ct. 


330, 252 U.S. 341, 64 L.Hd. 601]; Car- 
olina-Tennessee Power Co. v. Hiawas- 
see River Power Co., 88 S.H. 349, 171 
N.C. 248. 


[a] Thus a power company that 


files its map of water power location 
first, although it is not marked filed, 
has a prior right to such location. 
Carolina-Tennessee Power Co. v. Hi- 
awassee River Power Co., 96 S.E. 99, 
175 N.C. 668 [error dism 40 S.Ct. 330, 
252 U.S. 341, 64 Libd. 601]. 


93. Fall River Valley Irr. Dist. v. 
Mt. Shasta Power Corporation, 259 P. 
444, 202 Cal. 56, 56 A.L.R. 264. 


94 In re Water Rights of Des- 
chutes River and Tributaries, 286 P. 
563, 134. Or 623 [mod on - other 
grounds 294 P. 1049, 134 Or. 623]. 


95. Schodde v. Twin Falls Land & 
Water Co., 32. S.Ct. 470; 224 U.S. 107, 
56 L.Ed. 686 [aff 161 F. 43, 88 C.C.A. 
207]; In re Owyhee River Water 
Rights, 259 P. 292, 124 Or. 44 [man- 
date recalled and corrected on other 
grounds 265° PP.) 1116, 125 Orie299a. 


96. In re Owyhee River Water 
Rights, supra. 

97. Riparian rights of railroads on 
navigable waters see Navigable Wa- 
ters § 145 text and notes 82-85. 


98. See supra §§ 1119-1125. 


99. Atchison, T&S) Hive Comav, 
Shriver,, We6s PNeo uo 10s anno 
Scranton Gas & Water Co. v. Dela- 
ware, L. & W. R. Co., 88 A. 24, 240 Pa. 
604, 47, T.RvAC N.S! (0s) Martinus 
Burr, 228 S.W. 548, 111 Tex. 57 [rev 
(Civ.App.) 171 S.W. 1044]. 


1. Kan.—Atchison, T. & S. FB. Ry 


Co. v. Shriver, 166 P. 519, 101 Kan. 
Ky.—Louisville, ete, R. Co. v. 


Beauchamp, 40 S.W. 679, 19 Ky.L. 398. 
See Anderson v. Cincinnati Southern 
R. Co., 5 S.W. 49, 86 Ky. 44, 9 Am.S.R. 
263, 5 Ky.L. 668, 5 Ky.L. (abstract) 
690, 9 Ky.L. 303. 

N.Y.—Garwood v. New York Cent., 
oie Rie Cnn 0d), ING Yin 4 0038.0 Agia has 


N.C.—Harris v. Norfolk, ete., R. Co., 
69 S\B. 623, 153 (N.C. 542, 138 Am.SiR- 
686, 31 L.R.A.N.S. 5438. 


Pa.—Clark v. Pennsylvania R. Co., 
22 A. 989, 145 Pa. 488, 27 Am.S.R. 710. 
See Philadelphia, etc., R. Co. v. Potts- 
ville Water Co., 18 Pa.Co. 501. 

Tex.—Martin v. Burr, (Civ.App.) 
171 S.W. 1044 [rev on other grounds 
228 S.W. 5438, 111 Tex. 57]. 
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vided such use does not materially reduce the volume 
of water in the stream? to the detriment of other 
riparian owners.* In some jurisdictions it is held 
that the water must be used for purposes incident 
to the land itself.4 


[§ 1129] c. Mills. The right to the use of the wa- 
ters of a stream for mill purposes is well establish- 
ed;° but, as is the case with riparian owners gen- 
erally,® the use made by mill owners of a stream 
must, in its relation to others on the stream, be a 
reasonable use." The use must be consistent with 
a like reasonable use by others above and below.§ 
The use of the waters of a stream for mill purposes 
not in excess of the ordinary flow is not an unreason- 
able use.° Where the owner of a senior water pow- 
er right of a stated force constructed his mill with a 
view to the amount of water to which he was entitled, 
the owner of a junior power right appropriating so 
much of the water as to force the other’s mill to close 
cannot defend an action for such appropriation on 
the ground that the mill could be reconstructed so 
as to enable it to run with a lesser water supply.!° 
An appropriator for mill purposes is limited to the 
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[§§ 1128-1129 


quantity of water reasonably necessary and actually 
used to operate the mill.1! If the mill has been run 
at different capacities during different seasons so 
that the amount used during one season is less than 
that used during other seasons the appropriator is 
limited during such season to the amount actually 
used during that time.t2 As against intervening 
rights the appropriator is limited to the amount 
necessary to run the mill at its original eapacity and 
he can claim no right to a larger amount because of 
a subsequent increase in the capacity of the mill.14 
An owner of a mill may draw a larger quantity of 
water through his gates than he has been accustomed 
to use, if he has lawfully provided the surplus by 
means of a reservoir above and causes no injury 
thereby to others having rights in the waters of the 
stream.1* The right to the use of the waters of a 
stream for mill purposes even to the extent of in- 
jury to other owners on the stream has been con- 
ferred in some jurisdictions by statute.1> This 
right, however, may be lost by nonuser for an un- 
reasonable length of time?® or voluntary abandon- 
ment.1* The mere nonuser of the water right alone 
does not show an abandonment thereof ;1® facts and 


Eng.—Atty.-Gen. v. Great Eastern 
Re Con ER. 64Ch.. 672s. Sandwich: -v. 
Great Northern R. Co., 10 Ch.D. 707. 


But see infra note 4 [b](1). 


2. Ky.—-Louisville, ete., R. Co. v. 
Beauchamp, 40 S.W. 679, 19 Ky.L. 
398. 


N.Y.—Garwood v. New York Cen- 
tral, ete., R. Co., 838 N.Y. 400, 38 Am.R. 
452. 


N.C.—Harris v. Norfolk & W. Ry. 
Con 69) S36 23; 153) NSC. 642, 32 LER. 
A.N.S. 548, 138 Am.S.R. 686. 


Pa.—Clark v. Pennsylvania R. 
22 A. 989, 145 Pa. 437, 27 Am.S.R. 716. 


Tex.—Martin v. Burr, 228 S.W. 543, 
111 Tex. 57 [rev (Civ.App.) 171 S.W. 
1044]. 

Eng.—Atty.-Gen. v. Great Eastern 
Re C Ost 10 (Ch oa, poand wachiny. 
Great Northern R. Co., 10 Ch.D. 707. 


So Martin. vo Burr; 228 S.W. .543, 
abate ier 57 [rev (Civ.App.) 171 S.W. 
1044]. 


4. Markleton Hotel Co. v. Connells- 
wyville & S$. ta. Ry. Co., 89 A. 703, 242 
Pa. 569; Scranton Gas & Water Co. 
v. Delaware, L. & W. R. Co., 88 A. 
J4, 6240" Rar. 604, 47 EWRANES. 7105 
Wehrle v. Pennsylvania R. Co., 25 
Pa.Dist. 821. 


[a] Diversion to distant reservoir. 
—While a railroad, possessing the 
rights of a riparian owner, has a 
right to divert the waters of a stream 
for use on the riparian land, provid- 
ing the water be returned to its chan- 
nel without contamination or sub- 
stantial diminution, it has no right to 
divert such water to a reservoir sev- 
eral miles distant to be used for rail- 
road purposes. Scranton Gas & Wa- 
ter Co. v. Delaware, L. & W. R. Co., 
88 A. 24, 240 Pa. 604, 47 L.R.A.N.S. 
MOL, . 

[b] Use for locomotives.—(1) A 
yailroad company which has not 
sought to condemn the water of a 
stream may be enjoined by a riparian 
owner from taking such water for its 
locomotives, temporarily on the ripa- 
rian land in transit to other points, 
although proceedings for the condem- 
nation of land on the banks of the 
stream are pending, and although the 
water of the stream is more than suf- 
ficient for both parties. Markleton 


Co.; 


Hotel Co. v. Connellsville & S. Tu. Ry. 
Cos, 89 A. 703) 242 Ba. 5695 But see 
supra note 1. (2) A railroad com- 
pany, as riparian owner, has no right 
to use the water of a river for lo- 
comotives running on other lands. 
Wehrle v. Pennsylvania R. Co., 25 Pa. 
Dist. 821. 


5. Mason vy. Hoyle, 
Conn. 255. 


6 See supra § 1124. 

7 Mason v. Hoyle, 14 A. 786, 56 
Conn. 255. 

8. Pitts v. Lancaster 
Mete. (Mass.) 156. 

9. Henderson Estate Co. v. Carroll 
Mlectrict@o. wg. 9Os Nav S360," Lhe eApp. 


14 A. 786, 56 


Mills, 13 


LDN PTETAS [eae eA ING OE SWAG ANIC) NENG, 
Boulfe 
10. Elkhart Paper Co. v. Fulker- 


son) (75) N.Ey 283, 86 Ind.App. 21.9: 


[a] Tllustration.—Plaintiff, who 
had the first power right in the wa- 
ters of a stream, operated a mill 
which was constructed with the view 
of being run by the power which an 
eight-foot head of water would fur- 
nish. This right was preserved to 
plaintiff by a lease from the owners 
of the right, who were protected 
against the owners of junior rights 
by a decree of court establishing the 
priorities of the parties interested in 
the stream. It was held that an own- 
er of a junior right was bound to re- 
spect plaintiff's right as established, 
and could not defend an action for a 
violation of that right on the theory 
that plaintiff might have reconstruct- 
ed his mill and water wheels, and by 
the use of additional water wheels 
and upon some speculative theory 
have obtained sufficient water to run 
his mill with a four-foot head of 
water. Elkhart Paper Co. v. Fulker- 
son, 75 N.H. 283, 36 Ind.App. 219. 


11. Union Grain & Blevator Co. v. 
McCammon Ditch Co., 240 P. 4438, 41 
Idaho 216. 


12. Union Grain & Elevator Co. v. 
McCammon Ditch Co., supra. 


18. Union Grain & Elevator Co. v. 
McCammon Ditch Co., supra. 


14. Whittier v. Cocheco Mfg. Co., 
9 N.H. 454, 82 Am.D. 382. 


15. See statutory provisions. 


16. French v. Braintree Mfg. Co., 
23 Pick. (Mass.) 216. 


[a] What constitutes.—“Where a 
dam and mill have been erected and 
put in operation, so that the statute 
privilege has attached to it, an en- 
tire and continued disuse of the dam 
for mill purposes, for the term of 
twenty years, is strong prima facie 
evidence of ceasing to use the priv- 
ilege for an unreasonable time, by 
which the privilege is lost to the own- 
er, and unless rebutted by clear, 
strong and satisfactory proof of ex- 
planatory circumstances, must be 
taken to be conclusive.” French v. 
Braintree Manufacturing Co., 23 Pick. 
(Mass.) 216, 222. 


17. French v. Braintree Mfg. Co., 
Supra, 
[a] Reason for rule.—“This stat- 


ute privilege was given to a propri- 
etor of a mill site, in the expectation 
and upon consideration of his keep- 
ing up mills, useful and beneficial to 
the public, [hence] if the owner of 
the land, to which the privilege is at- 
tached, will voluntarily abandon it, by 
an express declaration, that it is no 
longer his intention to keep up his 
mills, accompanied with correspond- 
ing acts, such as removing his dam 
and mills, giving notice to those 
whose lands he has before flowed and 
to whom he has paid damages, that it 
is no longer his intention to flow 
them, and the like, this would be an 
abandonment and extinguishment of 
the privilege.’ French v. Braintree 
Be ley ea Co., 23 Pick. -(Mass)) 


18. Matter of Daly, 108 N.Y.S. 635, 
123 App.Div. 709 [aff 85 N.E. 1108, 
LOSING Yao lal s 


[a] Tlustration.—Abandonment of 
a right to use, raise, and lower the 
waters of a lake running a mill was 
not lost, where the right was leased 
to, and used by, a city from 1870 to 
1890, although it was not used for 
mill purposes, and the mill was al- 
lowed to become so wholly out of re- 
pair as to make its operation impos- 
sible without extensive repairs or 
practical rebuilding, and although 
from 1890 to 1893 no rent was receiv- 
ed for the right and the mill was not 
repaired, it being apparent to the 
owners that the city must soon con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1129-1131] 


circumstances showing an intention to abandon must 
appear.'® Where mills lawfully existing are special- 
ly protected by statute from flowage, the mill, if ex- 
isting, must be a bona fide mill to entitle the owner 
to the benefit of the act,?° but a mill site, bought 
for the purpose of erecting a mill, is protected, al- 
though the mill is not yet built.24 The statute does 
not provide a remedy for damage to an unoccupied 
mill site.? 


[§ 1130] d. Mines. The locator of a placer min- 
ing claim and his grantees have the right to use 
the waters of a stream flowing through the claim in 
their operation of the elaim.?* Such right is ap- 
purtenant to, and will pass with, a conveyance of 
the claim.?* On the other hand, when the waters 
of a stream have been diverted from their natural 
course, and carried through ditches or by other means 
and beneficially used in another place, the appro- 
priator of the waters becomes the owner of property 
of a separate and specific kind?* which is not neces- 
sarily appurtenant either to the mining claim upon 
which the water is used?® or through which the wa- 
ter runs.?* The right belongs to the owner of the 
ditch to the extent of the appropriation.?® An ap- 
propriator for mining purposes who has continuous- 
ly used the water for the purpose of cleaning up and 
saving gold, which has been separated from the gravel 
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in the process of placer mining, is entitled to all the 
water that is necessary for this purpose,?® as well as 
the preservation of his flumes during the dry sea- 
son of the year.°° The owner of a mining claim, 
comprising the bed of a canyon, may, pursuant to 
a local custom, erect dams across the bed of the 
stream to enable him to work the same,*+ and any 
damage to mining claims on the banks of a canyon 
belonging to others, which is caused by the flooding, 
is damnum absque injuria, if his is the oldest loca- 
tion.’? Under a statute giving a mine operator with 
an easement on adjoining land the right to maintain 
a flume, the mine operator has the right to change 
the location of the flume and the use to which the 
water was being put.*° 

In Canada, under some of the provincial statutes, 
waters on public lands may be used in the operation 
of mines;** but for such right to arise there must 
be a compliance with the terms of the statutes or 
the regulatory provisions of the designated board or 
commission. ?° 


[§ 1131] 4. Injuries*°—a. Liability in General. 
One using the waters of a stream for mechanical pur- 
poses in such manner as to interfere with, or cause 
damage to, another’s rights in such waters or prop- 
erty is liable therefor?? unless the use of the waters 
in such manner has ripened into a_ prescriptive 


demn. In re Daly, 108 N.Y.S. 635, 123 
App.Div. 709. 


19. Matter of Daly, supra. 


20. Occum Co. v. Sprague Mfg. Co., 
35 Conn. 496. 

[a] Small mills built and operat- 
ed for purpose of protecting mill site 
are not mills “lawfully existing” 
within the meaning of a statute pro- 
tecting mills so existing from injury 
by flowage. Occum Co. v. Sprague 
Mfe. Co.,.35 Conn. 496. 


21. Elting Woolen Co. v. Williams, 
86 Conn. 310. 


22. Hatch v. Dwight, 17 Mass. 289, 
9 Am.D. 145; Fuller v. Chicopee Mfg. 
Co., 16 Gray (Mass.) 43. 


[a] Intent to abandon site.—One 
who erects a dam below in the stream 
so as to cause the water to flow back 
on plaintiff’s mill site, on which a 
mill formerly stood, but on which no 
mill is actually standing at the time, 
is nevertheless liable therefor, un- 
less the owner has abandoned the 
mill with the intention of leaving it 
unoccupied. Hatch vy. Dwight, 17 
Mass. 289, 9 Am.D. 145. And see Burr 
v. Graham, 5 Grant Ch. (Ont.) 491 
(directing inquiry as to whether 
plaintiff had mill site). 


23. Anderson v. Campbell, 4 Alas- 


ka 660. 4 
24. Anderson v. Campbell, supra. 
25. Anderson v. Campbell, supra. 
26. Anderson v. Campbell, supra. 
27. Anderson y. Campbell, supra. 
28. Anderson v. Campbell, supra. 
29. In re Rogue River Adjudica- 

tion, 251 P. 898, 120 Or. 237. 

80. In re Rogue River Adjudica- 


tion, supra. 

31. Stone v. Bumpus, 46 Cal. 218. 

32. Stone v. Bumpus, supra. 

83. Pioneer Mining Co. v. Bannack 
Gold Mining Co., 198 P. 748, 60 Mont. 
254. 

34. 

[a] 
struing 


See statutory provisions. 


Construction of act.—In con- 
the Mineral Act and its 


— = 


amendments the language of the par- 
ticular enactment governing the ques- 
tion under consideration should be 
taken and read, in connection with 
the other language of the same stat- 
ute, in its natural signification, and 
effect should be given thereto not- 
withstanding the way in which the 
subject matter has been dealt with 
previously by the legislature. Spruce 
Creek Power Company, Ltd. v. Muir- 
head, 11 B.C. 68. 


[b] It was intention of legisla- 
ture (1) by Water Clauses Consolida- 
tion Act § 2:9, as enacted by § 2 c 56 of 
1903-1904, to secure to free miners, 
occupants of placer ground, whether 
they hold as original locators or as 
leaseholders, that continuous flow of 
water which the section specifies. 
Ginaca & Mourot v. McKee Consoli- 
dated Hydraulic, Ltd., 11 B.C. 481. 
(2) The enactment contained in c 56 
of 1903-1904 shows a clear intention 
to cut down the rights of holders of 
water records, and to increase the 
benefits accruing to the individual 
free miner under the Placer Mining 
Act. Ginaca & Mourot v. McKee Con- 
solidated Hydraulic, Ltd., supra. 


35. Ginaca & Mourot v. McKee 
Consolidated Hydraulic, Ltd., supra; 
Brown v. Spruce Creek Power Co., 
11 B.C. 243, 1 West.L.R. 148; Spruce 
Creek Power Co. v. Muirhead, 11 B.C. 
68; Yukon Consolidated Gold Fields 
Co. v. Schmidt, (Yukon T)) 6 West.L. 
R. 592, 8 West.L.R. 708; McDonald vy. 
Klondike Government Concession Lim- 
ited, (Yukon T.) 2 West.L.R. 501; Car- 
penter v. Calligan, (Yukon T.) 2 West. 
L.R. 488; Klondike Government Con- 
cession Limited v. McDonald, (Yukon 
T.) 2 West.L.R. 219;. Graves v. Mec- 
Donald, (Yukon T.) 1 West.L.R. 325; 
Anglo-Klondike Mining Co. yv. Cook, 
(Yukon T.) 1 West.L:R. 322. 


[a] Respective rights to water.— 
It was the intention of the legisla- 
ture. by the Water Clauses Con- 
solidation Act § 29, as enacted by § 2 
of c 56, 1903-1904, to secure to free 
miners, the occupants of placer 
ground, whether they hold as origi- 
nal locators or as leaseholders, that 
continuous flow of water which the 


section specifies. A free miner, hay- 
ing obtained certain rights on one 
creek under § 29, does not forfeit 
them because he obtains additional 
rights on another creek under anoth- 
er section. The enactment contained 
in c 56 of 1903-1904, shows a clear in- 
tention to cut down the rights of 
holders of water records, and to in- 
crease the benefits accruing to the in- 
dividual free miner under the Placer 
Mining Act. Ginaca & Mourot v. Mc- 
Kee Consolidated Hydraulic, Ltd., 11 
B.C. 481. 


{b] Who may apply for water 
right.—(1) A layman is a leasehold- 
er, and may apply for a water record, 
which is appurtenant to the mine and 
not to the miner. Brown y. Spruce 
Creek Power Company, Litd., 11 B.C. 
243. (2) Individual miners working 
on the same creek who have statu- 
tory rights in the same water may 
join in an application for a record, or 
to reduce or modify an existing rec- 
ord which is being misused to. their 
disadvantage, and on such applica- 
tion the gold commissioner may make 
such adjudication as seems to him 
just; and, unless those interested 
who participated in, or properly had 
notice of, the proceedings appeal from 
his decision in the summary way pro- 
vided by § 36, they are bound by it. 
Brown v. Spruce Creek .Power Com- 
pany, Ltd., supra. 


[c] Rights on two creeks.—A free 
miner, having obtained certain rights 
on one creek under § 29 Water Claus- 
es Consolidation Act, does not forfeit 
them because he obtains additional 
rights on another creek under another 
section. Ginaca & Mourot vy. McKee 
Pensplicated Hydraulic, Ltd., 11 B.c. 
481. 


36. For: 
Diversion of waters 
supra §§ 162-174. 
Flowage generally see supra §§ 44- 

59. 
Obstruction of waters generally see 
supra §§ 21-33. 
37. Brace v. Yale, 97 Mass. 18; 
Stebbins v. Frisbie & Stansfield Knit- 


generally see 


- 
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right.3§ 
water will be enjoined.*® 


ting Co., 194 N.Y.S. 
477; San Antonio & A. P 
Carpenter, (Tex.Civ.Anp.) 
(2d) 929; Brome Lake Electric Power 
Co. v. Sherwood, 14 Que.K.B. 507. 


[a] Diversion.—A railroad com- 
pany, diverting water from either a 
natural or an artificial channel, is 
liable for consequent damages to 
realty. San Antonio & A. P. Ry. Co. v. 
Carpenter, (Tex.Civ.App.) 13 S.W.(2d) 
929. 

[b] Penning back water.—Water- 
courses are common to those whose 
lands they border or cross under the 
terms of art 503 C.C.; they may use 
them as they pass, but so that such 
use does not prevent a similar use 
thereof by other riparian owners. 
Consequently, the owner of factories 
up-stream who pens back the water, 
from time to time, by means of dams, 
in such a way as to render the flow 
intermittent, is acting beyond his 
rights and is liable to riparian own- 


559, 201 App.Div. 
5 158 


ers down-stream for damages so 
caused, in the manner provided by 
Que. Rev. St. arts 5535 and 5536. 


Brome Lake Electric Power Co. vy. 


Sherwood, 14 Que.K.B. 507. 


[c] Excess use.—The owners of a 
canal for development of power may, 
for a lessee’S unwarranted use of 
more water for power than its lease 
entitled it, recover as damages the 
value of such excess power so used, 
although such excess power had not 
been leased to any one, and, if not 
leased to some one, would go to waste. 
Stebbins v. Frisbie & Stansfield Knit- 
ting Co., 194 N.Y.S. 559, 201 App.Div. 
477. 

{[d] Who may complain.—(1) No 
one has a status to complain about 
the diversion or misuse of water by 
the holder of a water record unless he 
himself holds such a record under 
the Water Clauses Consolidation Act 
which is an exclusive code on the sub- 
ject of water rights, and the right 
to a flow of water is vested either in 
the crown or in a holder of such a 
record. Spruce Creek Power Com- 
pany, Ltd. v. Muirhead, 11 B.C. 68. 
(2) No one has a status to attack a 
water record who is not the holder 
of one himself, or the equivalent of 
one under the act; a right to water 
under Water Clauses Consolidation 


Act § 29 confers such a status. 
Brown v. Spruce Creek Powe: Com- 
pany, Ltd., 11 B.C. 243. 

Bsn Kirk v. Hoge, 97. S.8. 116, 123 
Va. 519; Montreal Light, Heat & 
Power Co. v. Atty.-Gen., 41 Can.S.C. 
116. 

[a] Diversion.—Where for seven- 


ty years water has been diverted 
from a creek into a millrace for use 
in the operation of a mill, and such 
use has been under a claim of right 
and of open and notorious character, 
the citizens of a town below the mill 
and riparian lower owners of land on 


In a proper case such improper use of the 
That a purchaser of a 
stated amount of water from a stream wastes a 
large part thereof does not justify, the interference 
with use by another user of water from the stream 
whose use is subject to the rights of the other.*° 
owner of a mill privilege, on which a mill has former- 
ly stood, but on which no mill is actually standing, is 
entitled to an action against one, who, by erecting a 
dam below, renders the site useless for the purpose 
of erecting a mill,*+ unless the owner has abandoned 
it evidently with an intent to leave it unoceupied.*? 
The right to such action, by a mortgagee, commences 
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poses.*® 
Instructions. 


the creek are barred from objecting 
to the diversion of water, and the 
owners of mill property have a pre- 
scriptive right to divert water for 


such use. Kirk v. Hoge, 97 S.E. 116, 
123) Vas bill9: 
{[b] Act of God.—Where the own- 


ers of a mill had acquired a prescrip- 
tive right to divert water from the 
tailrace to the wasterace, the occur- 
rence in the wasterace, from natural 
causes, of a cave or sink causing wa- 
ter diverted from the tailrace to dis- 
appear, and depriving lower riparian 
owners of the use thereof, did not de- 
prive the millowners of the right to 
divert the water, the occurrence of 
cave or sink being an act of God and 


not the fault of such owners. Kirk v. 
Hoge, 97 S.-H. 116, 123° Va. 519. 
[ce] Injury to bridge. — Where 


works constructed in a river so al- 
tered its natural conditions as to 
create a reservoir in which ice formed 
in larger quantities than it did prior 
to such works, and which, during the 
spring freshets after a severe winter, 
was driven with such force against 
the superstructure of a bridge as par- 
tially to demolish it, those who con- 
structed the works are responsible 
for the damages so caused, notwith- 
standing they had taken precautions 
for the protection of the bridge 
against like troubles, foreseen at ‘the 
time of the construction of the works, 
and that the formation of ice in in- 
creased weight and thickness in the 
reservoir had resulted from natural 
climatic conditions during an un- 
usually rigorous winter. Montreal 
Light, Heat & Power Co. yv. Atty.- 
Gen., 41 Can.S.C. 116. 

39. Stebbins v. Frisbie & Stans- 
field Knitting Co., 194 N.Y.S. 559, 201 
App.Div. 477; Henry Cheney Ham- 
mer Co. vy. Collins, 196 N.Y.S. 25 [aff 
L5G eNG YS 1 d26Ne 


[a] Thus the owners of water lots 
entitled to proportionate shares in the 
water of a river should be enjoined 
from drawing the water below the 
crest of the dam, since the full en- 
joyment of the hydraulic rights can 
only be obtained through keeping the 
water at the level thereof. Henry 
Cheney Hammer Co. v. Collins, 196 N. 
Y.S.. 265 [aff 156.N.Y.S. 1126]. 


{[b] Excessive use of water.—The 
owners of a canal for the development 
of power, Subject to outstanding leas- 
es for use of definite quantities by the 
owners of mill sites on the canal, hav- 
ing no other way for protection of 
their property rights, are entitled to 
injunction against a lessee taking 
more water than he was entitled to 
under its lease. Stebbins v. Frisbie 
& Stansfield Knitting Co., 194 N.Y.S. 
559, 201 App.Div. 477. Ee 


[c] Backing up water.—Where an 
owner of an upper power dam had ex- 
pended large sums of money in the 
construction of its plant, and was an- 
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at the time he takes actual possession of the mort- 
gaged premises.*? 

Private corporation operating dam under absolute 
control of commission of provincial government is not 
liable for so managing the dam as to interfere with 
the water level of a lake, thereby injuriously affect- 
ing plaintiff’s lumbering operations.‘ 

[§ 1132] b. Actions.*® 
questions relating to actions arising out of improper 
use of the waters of a stream for mechanical pur- 


General rules govern 


The rules governing questions of in- 


nually paying out large sums, he 
could enjoin an owner of a lower dam 
from so maintaining it as to set back 
the water, interfering with his power. 
Sheffield Car Co. v. Constantine Hy- 
draulic Co., 137 N.W. 305, 171 Mich. 
423, Ann.Cas.1914B 984 (holding own- 
er not estopped from suing to enjoin 
the owner of a lower dam). 

[Gd] Existence of other remedy.— 
Where a company’s charter gave it 
the right to use water of a river for 
a boom, and a supplement to its char- 
ter required the company, before 
erecting a dam, to file a bond indemni- 
fying adjacent landowners against 
losses that might occur through the 
construction thereof, the company ac- 
quired its easement free from the 
power of adjacent owners ito recover, 
except upon the bond, and such own- 
ers, not availing themselves of such 
security, cannot compel the company 


to open the gates of the dam, and sup- © 


ply them with water. Citizens’ Elec- 
tric Co. v. Susquehanna Boom Co., 76 
A. 203, 227 Pa. 448. 


40. Home Electric Light, ete., Co. 
v. Globe Tissue Paper Co., 45 N.E. 
1108, 146 Ind. 673. 


41. Hatch v. Dwight, 17 Mass. 289, 
Se Amp 45. 


Byron See supra §§ 1129 text and note 


43. Hatch v. Dwight, supra. 


[a] In order to retain mill privi- 
lege and benefit by the act, the mort- 
gageo of a mill falling into ruin need 
not cause it to be repaired before 
foreclosure, and if, between the date 
of the mortgage and the foreclosure, 
it becomes wholly ruinous, and its 
privilege is injured by a new dam, the 
mortgagee upon foreclosure has a 
right to damages for the same, al- 
though his mill be not standing, and 
the measure of damages is the inter- 
est on the value of the mill privilege. 
Bae v. Dwight, 17 Mass. 289, 9 Am. 


44. Stirrett Sons v. Kaministiquia, 
(Can.) [1930] 1 Dom.L.R. 445. 


45. Actions for injuries from: 
ieee generally see supra §§ 175— 


ol, 


Blowaee generally see supra §§ 68— 


OTe Lat generally see supra §§ 
46. See cases infra this section. 
[a] Parties.—(1) A corporation 

which erected a power dam for the 

benefit of its stockholders can main- 
tain suit for injunction to remove ob- 
structions below the dam, although 
it received no money rentals for the 
water nor used any of it. Bissell 

Chilled Plow Works y. South Bend 

Mfg. Co., (Ind.App.) 111 N.E. 932, 

(2) A suit to enjoin the maintenance 

of a power dam on a stream, so as to 

prevent the backing of water, to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


¥ 
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structions in trials generally*? govern such questions 
in actions involving rights to use the waters of a 


stream for mechanical purposes.*® 
Damages. 


injury of another power dam on the 
Same stream, may be sustained 
against any one in possession who 
continues the obstruction. Sheffield 
‘Car Co. v. Constantine Hydraulic Co., 
137 N.W. 305, 171 Mich. 423, Ann.Cas. 
1914B 984. (3) Where a trustee ina 
mortgage executed by a corporation 
to secure its bonds and the bondholder 
are not entitled to the possession or 
control of the mortgaged property 
consisting of a dam, the trustee is 
not a necessary party to a suit to re- 
strain the maintenance of the dam, 
- so as to back water on a power dam 
higher up on the same stream. Shef- 
field Car Co. v. Constantine Hydraulic 
Co., 137 N.W. 305, 171 Mich. 423, Ann. 
Cas.1914B 984. 

{b] Cemplainant must show.— 
Where the rights of orators and de- 
fendants to water of a stream were 
measured in inches, the orators were 
not entitled to a decree against de- 
fendants without showing that de- 
fendants had exceeded their rights. 
Middlebury Electric Co. v. Murkland, 
MBIA. 290 89) VA. AO; 


[ec] Burden of proof.—An owner 
of an upper power dam on a stream, 
who seeks to enjoin the owner of a 
lower power dam from so maintaining 
it as to set back the water, interfering 
with the power of the upper dam, 
must show by a preponderance of the 
evidence that there are reasonable 
grounds to fear the continuance or a 
frequent recurrence of setting back 
of the water, so as to seriously affect 
the value of the upper dam. _ Shef- 
field Car Co. v. Constantine Hydraulic 
Co., 137 N.W. 305, 171 Mich. 423, Ann. 
-Cas.1914B 984. 


{d] Evidence held to establish (1) 
that a permit to construct certain re- 
tards and deflectors in a natural 
stream and to use water does not im- 
pair prior rights of a mill company. 
City of Fairbury v. Fairbury Mill & 
Elevator Co., 243 N.W..774, 123 Neb. 
588. (2) That the operation of plain- 
tiffs’ mill and power plant was seri- 
ously interfered with by the manner 
in which defendant operated his dam. 
Trullinger v. Howe, 97 P. 548, 58 Or. 
219, 22 L.R.A.N.S. 545 [mod reh 99 P. 
880, 53 Or. 219, 22 L.R.A.N.S. 545]. 


fe] Jurisdiction in Canadian 
courts.—(1) The county court in its 
mining jurisdiction has power to deal 
with actions respecting the disturb- 
ance of water rights appurtenant to 
mining property. Spruce Creek Pow- 
er Company, Ltd. v. Muirhead, 11 B. 
C. 68. (2) The county court has ju- 
risdiction over water rights appur- 
tenant to placer claims, and, although 
such jurisdiction is concurrent with 
that of the supreme court, it is not 
ousted by the mere fact that an ac- 
tion was begun in the supreme court 
by the same parties respecting the 
same subject matter before it was 
begun in the county court, and, if 
no objection is taken, it will continue 
to exercise its jurisdiction. Brown 
y. Spruce Creek Power Company, Ltd., 


If plaintiff is damaged in his use of the 
water power of the stream for running a mill or other 
machinery, the damages may be measured by the 
decreased capacity of the mill,4® by the cost of sup- 
plying steam or other power in lieu of that of which 
he has been deprived,°*® or by the annual rental value 
of the horse power abstracted by defendant.°! 


Verdict and findings; judgment. 
erning questions of the verdict, findings, and judg- 
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ment in trials generally®? govern such questions in 
actions involving rights to the use of the waters of 


a stream for mechanical purposes.°** 


The rules gov- 


11 B.C. 243. (3) If objection is tak- 
en, the proper course is to apply to 
stay one of the actions, and it de- 
pends on the circumstances which one 
will be stayed. Brown v. Spruce 
Creek Power Company, Ltd., supra. 
(4) It is too late to object to the ju- 
risdiction after judgment. Brown v. 
Spruce Creek Power Company, Ltd., 
supra. 


47. See Trial §§ 460-777. 
48. See cases infra this note. 
[a] In action by owner of senior 


power right in waters of stream for 
unlawful appropriation of water by 
owner of junior right, there was evi- 
dence that plaintiff had the right of 
first priority to the use of a certain 
quantity of the waters of the stream, 
and that defendant’s rights were fifth 
and sixth in order of priority, other 
parties having the second, third, and 
fourth rights. These rights had been 
established by a decree of court, 
which provided that, in case of the 
insufficiency of the water to supply 
the parties having rights therein, 
such parties should cease using the 
water in the inverse order of their 
priorities. There was further evi- 
dence from which it might be inferred 
that there had been sufficient water in 
the stream to furnish the owners of 
the first four priorities the amount 
of water to°which they were entitled, 
without interfering with plaintiff’s 
rights. It was held that a charge 
that the parties, having the second, 
third, and fourth priorities of right 
to the water had the right to use the 
same, if they did not use more than 
they had a right to use and did not 
interfere with plaintiff’s rights, was 
proper. Elkhart Paper Co. v. Fulker- 
son, 75 N.E. 283, 36 Ind.App. 219. 


49, King v. Danville, 107 S.W. 
1189, 128 Ky. 321, 32 Ky.L. 1188; Gar- 
wood v. New York Cent., etc., R. Co., 
2 N.Y.St. 701, 41 Hun 637 [aff 22 N. 
B. 396, 116 N.Y. 649, 2 Silv.A. 409]. 


50. Howe v. Weymouth, 29 N.E. 
646, 155 Mass. 439; Irving’s PEx’rs v. 
Media, 45 A. 482, 194 Pa. 648; Leonard 
v. Rutland, 28 A. 885, 66 Vt. 105; De- 
ment Bros. Co. v. Walla Walla, 107 
P. 1038, 58 Wash. 60. 


51. Lancaster & J. Electric Light 
Colt; Jones; 71 GACeSiT 1, WS INE 2. 
Green Bay, etc., Canal Co. v. Kaukau- 
na Water Power Co., 87 N.W. 864, 112 
Wis) 320, 60 Ln kA. 5.09, 


[a] Flowage. — The measure of 
damages for a wrongful flowage by 
lower riparian owners resulting in a 
transfer of water power developed by 
the upper owners’ dam to the lower 
owners is the rental value of the pow- 
er, although the upper owners had no 
occasion to use the power while the 
lower owners were diverting it. Lan- 
caster & J. Hlectric Light Co. v. Jones, 
PAGES else (ON UNeEL. init. 

{b] Evidence.—Upon the question 
of the rental value of water power 
wrongfully appropriated, the income 


[§ 1133] B. Water 
ganization and Nature. 
purpose of controlling natural water powers and 
distributing them to customers, either in their orig- 
inal form or after conversion into electrical pow- 
er, may be organized under the general laws of the 
state or under laws specially applicable to them,°* 
in some jurisdictions the power to grant the franchise 
being vested in a particular board or commission.®° 


Power Companies—l. Or- 
Corporations formed for the 


received by those appropriating it is 
evidence, but not the measure of re- 
covery. Lancaster & J. Electric Light 
Co. v. Jones, 71 A. 871, 75 N.H. 172. 


52. See Trial §§ 846-979. 
53. See cases infra this note. 
[a] Verdict not excessive. — (1) 


In an action by the owner of the 
senior power right in the waters of a 
stream for an unlawful appropriation 
of water by the owner of a junior 
right, there was evidence that plain- 
tiff was obliged to close his mill for 
one hundred sixty-seven days by rea- 
son of the deficiency of water, and 
that the rental value of his mill was 
from twenty-five dollars to thirty dol- 
lars a day. It was held that a verdict 
for four thousand dollars was not ex- 
cessive. Elkhart Paper Co. v. Fulker- 
son, 75 N.H. 2838, 36 Ind.App. 219. (2) 
A finding that defendants, entitled to 
fifty inches of water and two hundred 
inches of surplus water, used more 
than fifty inches does not alone jus- 
tify a decree for orators entitled to a 
specific quantity of water, since the 
excess over fifty inches may be part 
of the surplus to which defendant is 
entitled. Middlebury Electric Co. v. 
Murkland, 93 A. 291, 89 Vt. 10. 

_[b] Joint judgment.—A corpora- 
tion owning a water power dam and 
its stockholders using the water are 
entitled both under Burns’ St. Annot. 
(1914) § 268, and the general prin- 
ciples of equity to a joint judgment 
for injunction compelling the removal 
of obstructions below the dam. Bis- 
sell Chilled Plow Works v. South 
ane Mfg:)-Co., (ind: App; da NEB 


[c] Decree.—A decree, in a suit to 
enjoin a lower owner of a power dam 
from setting back water, so as to in- 
terfere with the power of an upper 
power dam, which finds that the low- 
er owner may maintain an eight-foot 
dam, should provide that he may have 
the benefit of the full head of water 
naturally flowing over the crest of an 
eight-foot dam. Sheffield Car Co. v. 
Constantine Hydraulic Co., 137 N.W. 
805, 171 Mich. 423, Ann.Cas.1914B 984. 


54 Elgin Hydraulic Co. v. Elgin, 
62 N.E. 929, 194 Ill. 476; Phillips v. 
Watuppa Reservoir Co., 68 N.E. 848, 
184 Mass. 404. 


[a]. Charter.—A charter of a cor- 
poration empowering it to use the wa- 
ters of any springs near its works, 
and to dispose, use, hire, or rent wa- 
ter which it may purchase, or procure, 
from the owner or owners of the soil 
does not expressly grant without 
compensation the state’s rights in 
the waters of a stream of the state 
but the power read literally is only to 
acquire the title of the owner of the 
soil in the water. Wilson v. East Jer- 
sey Water Co., 79 A. 440, 78 N.J.Eq. 
329. 

55. Ouachita Power Co. v. 
Donaghey, 152 S.W. 1012, 106 Ark. 48, 
Ann.Cas.1915A 447; Garland Power 
& Development Co. of Arkansas v. 
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In its organization the company must comply with 
the applicable statutory prerequisites.°*°® 
porations have been regarded as quasi-public com- 
but there is authority on both sides of 
the question of whether such companies may be in- 
vested with the power of eminent domain.®*® 


panies, of 


Consolidation.®° 


State Board of Railroad Incorpora- 
tion, 127 S.W. 454, 94 Ark. 422; Penn- 
sylvania Power Co. v. Public Service 


Commission, 104 A. 605, 261 Pa. 211 
{aff 66 Pa.Super. 448]. 
[a] Jurisdiction. — Under Acts 


(1928) ec 424 § 1, the state corporation 
commission had no jurisdiction of 
proceedings for permission to erect 
a dam in the upper entrance to Goshen 
Pass, where a portion of the river 
where the dam was to be erected was 
not navigable, not owned by 'the state, 
and was not used or suitable for use 
in the transportation of persons or 
property in interstate or foreign com- 
merce, and construction of the dam 
would not affect water-borne foreign 
or interstate commerce, since the 
term “waters of state” as used in the 
statute does not include such waters. 
Garden Club of Virginia v. Virginia 
Public Service Co., 151 S.H. 161, 153 
Vas 659: 

[b] By whom franchise issued.— 
Act May 13, 1905 § 2 (Acts [1905] 
p 769), entitled “An act to develop 
the water powers in tthis state,” au- 
thorized the ‘State Board of Railroad 
Commission” to grant franchises for 
erecting dams, etc., but at the time 
the act was passed there were only 
two boards of commission to which 
such power could have been granted, 
namely, ithe ‘‘Railroad Commission of 
Arkansas,’’ whose principal duty was 
to make reasonable and just rates: of 
freight, ete., but which had no power 
to grant franchises, and the “Board 
of Railroad Incorporation,’ whose 
principal duty was to grant charters 
to railroads; and it was held that, no 
provision being made in the act for 
the creation of the board therein 
named, the legislature intended to add 
the duty of issuing such franchises 
to the board of railroad incorporation. 
Garland Power, etc, Co. v. State 
Board of Railroad Incorporation, 127 
S.W. 454, 94 Ark. 422. 


[c] Discretion of board.—(1) Acts 
(1905) p 769, by which the state board 
of railroad commissioners “is author- 
ized to grant’? certain franchises, 
gives the board discretion to either 
grant or deny a franchise to operate 
a water power in which the public 
has no special interest. Ouachita 
Power Co. v. Donaghey, 152 S.W. 1012, 
106 Ark. 48, Ann.Cas.1915A 447. (2) 
The supreme court will not reverse an 
order approving the incorporation of 
a water company, where the applica- 
tion had been approved by the water 
supply commission, and the public 
service commission had heard evi- 
dence, so as to enable it to act intel- 
ligently on the subject. Pennsylvania 
Power Co. vy. Public Service Commis- 
Sion, 104 A. 605, 261 Pa..211 [aft 66 
Pa.Super. 448]. (3) An order of the 
public service commission approy- 
ing an application for a charter of a 
water company will not be reversed 
in the instance of an older company 
because ithe new company would be a 
competitor. Pennsylvania Power Co. 
vy. Public Service Commission, supra. 
(4) Approval of the incorporation of 
a water company will not be reversed 
at the instance of an intervening land- 


Power companies, by accepting 
the statutory privilege of consolidating with one 
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Such cor- 


ter. 


owner, where notice of the hearing 
had been given, and the intervener did 
not appear until the testimony had 
been concluded, and the matters set 
up by.the intervener had been con- 
sidered by the public service commis- 
sion. Pennsylvania Power Co. v. Pub- 
lic Service Commission, Supra. 

[dad] Application for charter.—(1) 
In Pennsylvania there are three class- 
es of water companies: First, for the 
supply of water to the public; second, 
for the supply, storage, and trans- 
portation of water and water power 
for manufacturing and commercial 
purposes; third, for the _ storage, 
transportation, and furnishing of wa- 
ter for manufacturing and other pur- 
poses, and for the erection, establish- 
ing, furnishing, transmission and us- 
ing of water power therefrom. In re 
Portland Waiter & Power Co., 13 Pa. 
Dist. 659. (2) An application for a 
charter for a corporation of the first 
or second class is made under Act 
April 295 Usv4 par 9 S$. 2 Ges Lk. pen), 
as amended by the act of May 16, 1889 
(P. L. p 226) and must disclose the 
district or locality in which the cor- 
poration is to operate. In re Port- 
land Water & Power Co., supra. (3) 
An application for a charter for a cor- 
poration of the third class is made 
under Act April 29, 1874 par 18 § 2, as 
amended by the act of May 21, 1889 
(P. L. p 259) and is not required to 
confine the operations of the corpora- 
tion to a single city, borough, or dis- 
trict, where the water and waiter pow- 
er are to be furnished. In re Port- 
land Water & Power Co., supra. (4) 
Under the act of June 7, 1907 (P. L. 
p 455), relating to application for 
charter for a water company, the pre- 
cise location of a dam to be built need 
not be set forth in the application. 
Pennsylvania Power Co. v. Publie 
Service Commission, 104 A. 605, 261 
Pa. 605 [aff 66 Pa.Super.Ct. 448]. (5) 
Where application for a charter of a 
water company set forth the name of 
the stream in which it proposed to 
construct a dam or dams, and the ap- 
plication was approved by the water 
supply commission, the public service 
commission may subsequently ap- 
prove of the application, although an 
amended plan is produced, showing a 
smaller number of dams and one at 
less height than that shown on the 
original plan. Pennsylvania Power 
Co. v. Public Service Commission, su- 
pra. 


56. Ouachita Power Co. vy. Donag- 
hey. 152 S.W. 1012, 106 Ark. 48, Ann. 
Cas.1915A 447; In re Portland Water, 
ete; (Co., V3 Pa. Dist, 659: 


fa] Time for commencing opera- 
tions.—Failure of a water power com- 
pany to comply with Pub. L. (1913) e¢ 
138, fixing the time within which to 
begin active work at two years after 
the passage of the act, and requiring 
diligent prosecution of the same, can 
be complained of only by the state. 
Carolina Tennessee Power Co. v. Hia- 
wassee River Power Co., 96 S.E. 99, 
175 N.C. 668 [error dism 40 S.Ct. 330, 
252 U.S. 341, 64 L.Ed. 601]. 


57. Society for Establishing Use- 
ful Manufactures y. Butler, 12 N.J. 
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another and of improving their works, assume recip- 
rocal statutory burdens.®° 

[§ 1134] 2. Charges by State for Diversion of Wa- 
Statutes authorizing water power companies to 
withdraw waters from a stream have sometimes pro- 
vided for a charge against companies diverting wa- 
ters in excess of a stated maximum.® 

[§ 1135] 3. Rights and Powers. 


Such companies 


Kq. 498. 
58. See Eminent Domain §§ 25, 56. 


59. Corporations generally See Cor- 
porations §§ 3630-3669. 

60. Niagara Falls Power Co. vy. 
Water Power and Control Commis- 
sion, 262 N.Y.S. 217, 237: App. Diva 26 
(L. [1918] ec 596, 597; Conservation 
L. § 714 subd 13). 


61. See statutory provisions; and 
cases infra this note. 

[a] Right to fix charges.—(1) 
Whether the state has title to water 
power sites or lands or a proprietary 
interest therein, as regards a charge 
for diversion of water from a river 
for power purposes, is a mixed ques- 
tion of law and fact. Niagara Fails 
Power Co. v. Water Power and Con- 
trol Commission, 262 N.Y:S. 217237 
App.Div. 216 (Conservation L. § 616 
subd 2). (2) In so far as a power 
company owned water power sites and 
the right to divert the water of the 
Niagara River, the state’s inchoate 
and unexercised right to retake grant- 
ed property and rights for navigation 
purposes or public’ welfare is neither 
“title’ which would justify rental 
charge nor “proprietary interest” for 
which an equitable annual charge 
might be made against the company. 
Niagara Falls Power Co. v. Water 
Power and Control Commission, supra 
(Conservation L. § 614 subd 13, § 616 
subd 2; L. [1918] c¢ 597; I. [1892] ¢€ 
513, § 25. I. [1896] "el 968).) Gebhe 
state’s charge to a power company di- 
verting water from a river under 
grants and patents, so as to reimburse 
the state for the costs of administer- 
ing the statute relating to water pow- 
er, is proper and within the police 
power. Niagara Falls Power Co. v. 
Water Power and Control Commis- 
sion, Supra (Conversation L. § 616 
subd 2). (4) Fixing, at such a rate 
as to equalize the cost of power pro- 
duction throughout the state, 
state’s rental charge for the diversion 
of water from the Niagara River for 
power purposes, is an improper rule, 
in view of legislative grants and ex- 


penditures in reliance thereon, and un-- 


authorized by statute. Niagara Falls 
Power Co. v..Water Power and Con- 
trol Commission, supra (L. 1918] ¢ 
597; Conservation L. § 614 subd 12, § 
616 subd 2). 


[b] Questions considered in fixing 
rate.—The commission in determining 
the amount of rent equitable as a 
charge by the state against a power 
company for diverting water from the 
Niagara River, should consider the 
relative extent, of property owned by 
the company and the state and used 
in developing power, since otherwise 
there would be confiscation of the use 
of private property. Niagara Falls 
Power Co. v. Water Power and Control 
Commission, 262 N.Y.S. 217, 237 App. 
Div. 216 (1. [1918] c 597; Conserva- 
tion L. § 614 subd 13, § 616 subd 2). 

[c] Review of determination of 
commission.—On certiorari to review 
the commission’s determination of 
rents to be charged a power company 
for diverting water from the Niagara 
River for power purposes, review is 
limited to errors of law, unless the de- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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possess only such powers as are set forth in the stat- 
utes or their certificate of incorporation’? or are 
The right of a power 
company to manipulate the waters of a river for 
power purposes is not absolute but is qualified by the 


to be implied therefrom.®* 


rights of other riparian owners.** 


ness of its acts is not measured alone by the de- 
mand for power from its customers.®* 

Issuance and sale of stock. Statutes in some juris- 
dictions regulate the issuance and sale of shares of 
stock of water power companies.®°® 


{§ 1136] 4. Construction of Plant. 


cision of the fact question is arbitrary 
and capricious. Niagara Falls Power 
Co. v. Water Power and Control Com- 
mission, 262 N.Y.S. 217, 237 App.Div: 
216 (L. [1918] ce 596, 597; Conserva- 
tion L. § 614 subd 138, § 616 subd 2). 


62. Elgin Hydraulic Co. v. Elgin, 62 
N.E. 929, 194 Ill. 476; Phillips v. Wa- 
tuppa Reservoir Co., 68 N.E. 848, 184 
Mass. 404. 


[a] Thus, where a corporation un- 
der its charter has the mere right to 
maintain a boom in a river with no 
right or control of the waters of the 
river except those incidental to the 
maintenance of the boom, it cannot 
use the water for other purposes or 
grant authority to another to do so. 
Citizens’ Electric Co. v. Susquehanna 
Boom Co., 76 A. 203, 227 Pa. 448. 

{b] Extent of right to water.—A 
power company has no right to a con- 
tinuous flow of water as riparian own- 
er, where its land belonged to state at 
time of passage of L. § 5715, declar- 
ing all waters within the state to be- 
long to the public, but is only entitled 
to water appropriated under statutes. 
In re Hood River, 227 P. 1065, 114 Or. 
112 [error dism sub nom. Pacific Pow- 
er & Light Co. v. Bayer, 47 S.Ct. 245, 
273 U.S. 647, 71 L.Ed. 821]. 


63. S. O. & C. Co. v. Ansonia Wa- 
ter Co:, 78 A. 432, 83 Conn. 611. 


[a] Contract not ultra vires.—De- 
fendant water supply company agreed 
to furnish to a manufacturing compa- 
ny water power to operate its factory, 
and for that purpose constructed an 
artificial ditch below its dam and 
above the manufacturing plant for the 
purpose of witholding water to divert 
to the factory, the manufacturing 
company, in consideration thereof, 
granting to defendant all of its water 
rights in the stream, and agreeing to 
maintain one of its dams which was 
used for the purpose of supplying wa- 
ter to the city, for which purpose de- 
fendant corporation was organized. 
It was held that defendant’s contract 
with the manufacturing company was 
so connected with the purpose for 
which defendant was organized that 
neither the contract nor defendant’s 
acts thereunder in furnishing water to 
the manufacturing company were ul- 
tra vires. S. O. & C. Co. v. Ansonia 
Water Co., 78 A. 432, 88 Conn. 611. 


64. Merkel v. Consumers’ Power 
Co., 189 N.W. 997, 220 Mich. 128. 


65. Merkel v. Consumers’ Power 
Co., supra. 

66. See statutory provisions; 
cases infra this note. 


[a] Valuation as basis for stock 
issue.—(1) Where a riparian owner 
has appropriated water from a stream 
for power purposes prior to the time 
the legislature declared the waters in 
the streams of the state to be the 
property of the public, the water pow- 
er right is not a franchise as that 
word is used in the statute prohibit- 
ing the railway commission from 
granting authority to a public utility 
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and 
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commissions are 


The reasonable- with.°* 


Boards. or 


corporation to issue stock of the cor- 
poration based upon the value of its 
franchise to be a corporation, or on 
the value of the right to own, oper- 


ate, or enjoy any franchise, under 
Comp. St. (1922) § 676. In re South- 
ern Nebraska Power Co., 192 N.W. 


317, 109 Neb. 683. (2) Where a public 
utility corporation has succeeded to 
the water power right of a riparian 
owner, and makes application to the 
state railway commission for author- 
ity to issue stock of the corporation 
based on the value of the water power 
right, Comp. St. (1922) § 676, prohib- 
iting the railway commission from 
granting authority to the public util- 
ity corporation to issue stock of the 
corporation based upon the value of 
the franchise to be a corporation, or 
on the value of the right to own, oper- 
ate, or enjoy a franchise, has no ap- 
plication. In re Southern Nebraska 
Power Co., supra. (3) Where a pub- 
lic utility corporation has succeeded 
to the water power right of the ripa- 
rian owner, and makes application to 
the state railway commission for au- 
thority to issue stock of the corpora- 
tion based upon the value of the water 
power right, it is proper for the rail- 
Way commission to make an order 
granting such authority to the 
amount the commission find the value 
of the water right to be. In re South- 
ern Nebraska Power Co., supra. 


67. See cases infra this note. 
[a] Jurisdiction.—The water sup- 


ply commission, and not the public: 


service commission, has jurisdiction 
to pass on the final plans of a water 
company after its incorporation. 
Pennsylvania Power Co. v. Public 
Service Commission, 104 A. 605, 261 
Pa. 211 [aff 66 Pa.Super. 448]. 


[b] Construction of dam.—The 
state corporation commission had no 
jurisdiction to grant permission to 
erect a dam across a nonnavigable 
river not affecting water-borne inter- 
state commerce. Garden Club of Vir- 
ginia v. Virginia Public Service Co., 
PL SiC Ledeet boa vias Go0K 


{[c] Change in point of diversion of 
water.—When a power company has 
submitted the documents specified in 
Water Clauses Act § 85 to the lieuten- 
ant governor in council, one of the 
purposes set forth in the documents 
being to alter the points of diversion 
mentioned in water records purchased 
by the company, and when a certifi- 
cate has duly issued under § 87, ap- 
proving the proposed undertaking, the 
power company is entitled, under § 89, 
to have such records amended, and is 
not bound to give fresh notices or sub- 
mit to such terms as the commission- 
er might impose, in ordinary cases, 
under § 27. In re Water Clauses Con- 
solidation Act, 10 B.C. 356. 


68. State v. Railroad Commission 
ore cae 158 S.W. 1076, 109 Ark. 
100. 

[a] Time for construction of dam. 
—(1) The act of May 138,°1905 (L. 
[1905] p 769), authorizing the state 
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frequently given jurisdiction over 


the construction of plants and structures of water 
power companies.°? 
conditions imposed upon the company in connection 
with the construction of its plant must be complied 


Any statutory or regulatory 


[§ 1137] 5. Sale or Lease of Water or Power and 
Supply to Consumers. 
the consumer may make their own terms as to the 
quantity of water or power to be delivered, and their 
contract in this respect will be controlling.®® 
may also, if they see fit, restrict its use to a particu- 


The supplying company and 


They 


board of railroad incorporation to 
grant to corporations the franchise of 
erecting water power dams, which 
franchise shall state the maximum 
compensation per horse power to be 
received, will not authorize the rail- 
road commission succeeding the state 
board of railroad incorporation to ex- 
tend the time for the construction of 
the dam, which was limited by the or- 
der of the first board. State vy. Rail- 
road Commission of Arkansas, 158 S. 
W.. 1076, 109 Ark. 100; (2) The act 
of March 12, 1913, providing that any 
corporation, organized to produce 
power, which has procured a charter 
from the state for the development of 
water power, may, at any time before 
the construction of its dam, file with 
the railroad commission an amended 
survey and estimate, and the commis- 
sion upon hearing may permit such 
corporation to amend its survey, does 
not authorize the railroad commission 
to extend the time within which the 
corporation must erect its dam. State 
v. Railroad Commission of Arkansas, 
supra. 

69. U.S.—South Utah Mines & 
Smelters v. Utah Leasing Co., 260 F. 
LAO Gell pC. @rAs. hs on 


Ill.— Marseilles Land & Water Pow- 
er Co. v. O'Neil, 218 Ill.App. 602. 


Mich.—Powers y. Perkins, 92 N.W. 
790, 132 Mich. 33; Norris v. Shower- 
man, Walk. 206. 


N.Y.—Kavanaugh vy. Cohoes Power 
& Light Corp., 187 N.Y.S. 216, 114 
Misc. 590. 


Pa.—Mountain City Water Co. of 
Frackville v. MHarleigh-Brookwooa 
Coal Co. LOt AL 34s 5b Te Par some 
Spink v. Schuylkill Nav. Co., 22 Pa. 
Dist. 1025. 


[a] Monopoly contracts.—In Eng- 
land the courts sustain the validity of 
contracts by which the consumer 
agrees not only to take a supply of 
water from a given company, but 
binds himself to obtain water from no 
other source. Kimberley Waterworks 
Co. v. De Beers Consol. Mines, [1897] 
AC. 515. 


[b] Consideration for lease.— 
Where each of two leases of water 
power recites a consideration, con- 
tains mutual covenants, the lessees 
took possession, used the water, and 
paid rent under the lease, and one of 
them was executed at the same time 
that the lessor conveyed certain real 
estate to the lessee, the instruments 
being consideration for each other, it 
was held that the leases were sup- 
ported by consideration. Marseilles 
Land & Water Power Co. v. O’Neil, 
218 Ill.App. 602. 


[ce] Amount of water to be fur- 
nished.—(1) Under a contract where- 
by a mining company agreed to fur- 
nish water to plaintiff engaged in ex- 
tracting metal from copper tailings or 
refuse, plaintiff was limited to a max- 
imum of two hundred gallons per min- 
ute, and was not entitled to all water 
reasonably necessary for the opera- 
tion of its plant. South Utah Mines & 
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lar purpose.*° The owner of a power canal must 
have it of such size as to supply the amount of power 
therefrom which it has leased to various persons.7+ 
The company is generally under the obligation to 
complete the delivery, and it is not incumbent on 
the consumer to put himself in a position to receive 
it.** In ease of a failure of supply, the customer 
may be entitled to damages or to an abatement of 
rent, unless special circumstances excuse the default 
of the company.’* On the other hand, a repudiation 
of the contract by the purchaser of water power gives 
the company a right to treat the contract as at an end 
and sue for damages.’4 The company may recover, 
in such ease, damages for water contracted for up to 
the date of trial, without showing its ability to fur- 
nish the water called for under the contract there- 
after;7® but there can be no recovery for damages 
on water to be furnished during the remainder of the 
contract period without such a showing.*® An agree- 
ment by a water power company to supply the own- 
er of mills with water for a specified period, at a 
certain annual rate, will not subject such owner to 
a personal liability for such supply after he has sold 
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the mills.77 Where a water power company owes no 
duty to one as an individual distinct from the gen- 
eral public, such individual is not entitled to injune- 
tive relief for the company’s failure to recognize and 
protect equities existing between those dependent on 
it for their water supply.*8 The use by the consum- 
er of water power in excess of that fixed in the lease 
does not give rise to a prescriptive right to the ex- 
cess where the water power company has no knowl- 
edge of the quantity actually being used, being oblig- 
ed to rely on the integrity of the user.’® 


Assignment of lease of water power. 
governing assignments generally®® are applicable to 
cases involving assignments of water power leases.** 


[§ 1138] 6. Tolls and Other Charges. The con- 
sumer is lable for the payments, in the nature of 
rent or other charges, stipulated for in the con- 
tract,8? and the parties may stipulate for a len on 
the premises supplied, to secure payment of the 
rents or charges;**? but the consumer may resist the 
payment of an excessive charge and enjoin the com- 
pany from cutting off his supply for its nonpay- 


The rules . 


Smelters v. Utah Leasing Co., 260 F. 
149, 171 C:ClAs 185. (2) Invan) action 
by the lessee under a perpetual lease 
to have his rights to water power as 
to quantity, defined, the contract was 
held intended to limit his rights to 
six mill power as against his claim 
of over fourteen. Kavanaugh v. Co- 
hoes Power & Light Corporation, 187 
N.Y.S. 216, 114 Mise. 590. 


[d] Disposition of unused quan- 
tity. Where, under a contract with a 
water company, a railroad is author- 
ized to use a specified quantity of wa- 
ter for so much per annum, but con- 
sumes only a portion of that quantity, 
it cannot sell the balance. Central 
Trust ‘Co: ve Wabash,. ete:; R.\iCo., 27 
B94. 


[e] Where power furnished by 
private power canal was divided into 
two classes, the grantees of the first 
class having priority over grantees of 
the second class, and in an action to 
restrain a grantee’s excessive use of 
power it was proved that there could 
not be any second class power until 
the water in the pond was. flowing 
freely over the dam, a decree that 
such grantee was not entiled to use 
his second-class power until the wa- 
ter in the pond was so flowing was 
proper. Powers v. Perkins, 92 N.W. 
790, 132 Mich. 33. 


[f{] Water to be received.—A wa- 
ter company agreed to furnish a coal 
company with water to the amount of 
two hundred and fifty thousand gal- 
lons per day should there be that 
much surplus after supplying the res- 
idents of a named town, and the con- 
tract further provided for a minimum 
charge of nine hundred dollars per 
year regardless of the amount of wa- 
ter furnished. Thereafter the con- 
tract was modified so as to provide for 
a greater compensation for the 
amount of water furnished daily in 
excess of sixty thousand gallons, and 
it was held that the coal company was 
not obligated to receive two hundred 
and fifty thousand gallons of water 
per day, but was bound only to receive 
water measured by the minimum an- 
nual rental of nine hundred dollars. 
Mountain City Water Co. of Frack- 
ville v. Harleigh-Brookwood Coal Co., 
101 A. 734, 257 Pa. 307. 


70. Fresno Milling Co. v. Fresno 
Canal wete., (Co.,;(Cal.) 36. P. 412. 


71. Stebbins v. Frisbie & Stansfield 
Knitting Co., 194 N.Y.S. 559, 201 App. 
Div. 477. 

72. Sierra Union Water, ete., Co. 
v. Baker, 8°P. 305; 11 P. 654,570 Cal. 
572. 


73. Fresno Milling Co. v. Fresno 
Ganala ete; Co.) (Calpess6e Pas 4025 
Damren v. American Light, etc., Co., 
49 A. 1092, 95 Me. 278; Witherbee v. 
Meyer, 50 N.E. 58, 155 N.Y. 446. 


[a] Measure of damages for a fail- 
ure to perform a contract to furnish 
water power to operate a mill is (1) 
the difference between the rental val- 
ue of the mill and machinery with 
the power contracted for and its rent- 
al value with the power actually fur- 
nished. Witherbee v. Meyer, 50 N.E. 
58, 155 N.Y. 446. (2) In such case the 
profits which might have been made 
if the contract had been properly 
performed cannot as a general rule be 


considered. Witherbee v. Meyer, su- 
pra. 
74. Reilly v. Birmingham, (Tex. 
Civ.App.) 53 S.W.(2d) 825. 
75. Reilly v. Birmingham, supra. 
76. Reilly v. Birmingham, supra. 
77. Table Mountain, etc., Water 


Co. v. Chavanne, 11 P. 678, 70 Cal. 616. 


78. Spink v. Philadelphia Hydro- 
Electric Co., 91 A. 609, 245 Pa. 148. 


79. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 114 
Mise. 590. 


80. See Assignments 5 C.J. p 830. 
81. See case infra this note. 
[a] Knowledge by assignee of 


lease provisions.—(1) The purchaser 
of land from a grantee in an instru- 
ment constituting a perpetual lease 
cannot shield himself behind refusal 
of his grantor or assignor to show 
him a contract with the lessor as to 
water power rights, since he assumed 
the risk and took his chances as to 
its wording, having the opportunity 
to take the matter up with the lessor 
and not doing so. Kavanaugh v. Co- 
hoes Power & Light Corporation, 187 
N.Y.S. 216, 114 Mise. 590. (2) The 
assignee of a perpetual lease was put 
on inquiry as to water power rights 
from the lessor, where the premises 
had enjoyed no power of any kind 
for several years after a fire, and the 


lessor had constructed a permanent 
concrete wall, shutting off the water 
from the premises. Kavanaugh y. 
Cohoes Power & Light Corporation, 
supra. (3) The assignee of a lease 
has no right to rely on any declara- 
tion in a schedule, nor certain figures 
on the front page of an instrument 
concerning water power rights, which 
were inconsistent with the plain 
terms of the contract as a whole, 
which he could have discovered, if 
he had exercised any care in reading 
it. . Kavanaugh v. Cohoes Power & 
Light Corporation, supra. 


82. Marseilles Land & Water Pow- 
er Co. v. O’Neil, 218 Ill.App. 602; Pen- 
gra v. Wheeler, 34 P. 354, 24 Or. 532, 
21 L.R.A. 726; Stearns’ Ex’r v. Rich- 
mond Paper Mfg. Co., 11 S.E. 1057, 
86 Va. 1034. 


[a] Walidity of  contract.—The 
fact that the water power was ob- 
tained by a dam across the Illinois 
River and the lease did not provide 
against the contingency that the term 
might be interrupted and destroyed 
by action of the United States, the 
state of Illinois, or the sanitary dis- 
trict of Chicago, does not render the 
lease void where there is no claim 
that any of such authorities inter- 
vened, and the lessee had the use of 
the right to the water power during 
all the time for which rent was charg- 
ed. Marseilles Land & Water Power 
Co. v. O’Neil, 218 Ill.App. 602. 


[b] Option for increase.—Even 


though the exercise of an option for — 


increasing the water power under! a 
lease of water power is not properly 
executed or acknowledged, it is suffi- 
cient to create liability for the in- 
creased rent that the option was act- 
ed upon by both parties. Marseilles 
Land & Water Power Co. vy. O’Neil, 
218 Ill.App. 602. 


83. Marseilles Land & Water Pow- 
er Co. v. O’Neil, 218 Ill.App. 602; St. 
Joseph Hydraulic Co. v. Wilson, 33 
N.E. 118, 183 Ind. 465. 


{a] Foreclosure.—The lessor of 
water power under a lease greating a 
lien on certain real estate to secure 
payment of the rent may redeem such 
real estate and have the cost of re- 


demption included in the decree on 


the foreclosure of such lien. Mar- 
seilles Land & Water Power Co. v. 
O'Neil, 218 Ill.App. 602. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ment.’ A municipality furnishing water power to 
a consumer at a specified rate, but under cireum- 
stances not amounting to a contract, will not be en- 
joined from raising the rate by ordinance.*® 


Regulation of rates. In some jurisdictions the 
rates and charges of a water power company are 
subject to regulation by a board or commission.®® 
When rates have been fixed and filed with the com- 
mission the company has no right to grant rates to 
particular users below the fixed rates.87 One com- 
plaining to such commission about the unreasonable- 
ness of rates must have a substantial interest there- 
in.8§ Statutory authority to the officers of a coun- 
ty to fix the rates for water distributed by a water 
company to the general public for profit gives them 
no power to fix the rates for a company furnishing 
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water for hydraulic purposes to its stockholders 
only.®® 


[§ 1139] 7. Injuries Incident to Supply or Use, 
and Remedies Therefor. A water power company 
may be held responsible for injuries caused by the 
construction or operation of its works, as where it 
deprives another owner of the water or power to 
which he is entitled or materially injures him in 
respect to his use of the stream,®°® or where it di- 
verts or abstracts a greater portion of the stream 
than it is entitled to,°! or causes the lands of adjoin- 
ing owners to be flooded.°? Conversely, the company 
may protect its property by actions against those 
who obstruct its canals or other works or divert or 
pollute the water.93 


[§ 1140] A. Ownership and Property in Ice. 
forming upon water belongs to the owner of the soil 
beneath the water,®* and he may sell or dispose of it 
as he would of trees growing on the land.®® 


84 Ernst v. New Orleans Water- 
Works Co., 2 So. 415, 39 La.Ann. 550. 


85. John P. King Mfg. Co. v. Coun- 

cil of City of Augusta, 138 S.E. 159, 
164 Ga. 306 [aff 48 S.Ct. 489, 277 
W.S.100- 72 Td. 301]: 
- [a] Evidence held not to show 
contract by city to furnish water 
power to a manufacturing company 
at a specified rate perpetually. John 
P. King Mfg. Co. v. Council of City 
of Augusta, 138 S.E. 159, 164 Ga. 306 
{aff 48 S.Ct. 489, 277 U.S. 100, 72 L. 
Ed. 801]. 

86. Public Utilities Comm. Vv. 
Marseilles Land & Water Power Co., 
129 N.E. 113, 295 Ill. 522. 


87. Kavanaugh v. Cohoes Power & 
Light Corporation, 187 N.Y.S. 216, 114 
Misc. 590. 

[a] Gratuity.—Where a _ lessor, 
which furnished water power under 
a perpetual lease, had entered into an 
agreement to waive default and right 
to reénter on condition that certain 
payments be made and a contract be 
entered into within one year, any ex- 
tension of the terms by the lessor aft- 
er the termination of the year, direct- 
ly or by estoppel, would constitute a 
gratuity, which would not sustain the 
jessor in granting a rate less than 
that fixed by the schedules filed with 
the public service commission. Kav- 
anaugh v. Cohoes Power & Light Cor- 


poration, 187 N.Y.S. 216, 114 Misc. 
590. 
88. Public Utilities Comm. v. Mar- 


seilles Land & Water Power Co., 129 
Wee 1359295 Tl. 522. 


[a] Owner of equity of redemption 
in water lots subject to the lien of 
a trust deed or mortgage, which 
equity expired August 12, 1918, had 
no interest entitling him, under the 
Public Utilities Act, to file complaint 
with the public utilities commission 
on September 13, 1918, complaining of 
the rates and charges of a water pow- 
er company, the owner of the prop- 
erty being satisfied and not desiring 
any hearing on or investigation of 
such question. Public Utilities Com- 
mission v. Marseilles Land & Water 
Power Co., 129 N.E. 113, 295 Ill. 522. 


89. McFadden v. Los’ Angeles 
County, 16 P. 397, 74 Cal. 571. 

90. Augusta vy. Lombard, 20 S.E. 
312, 93 Ga. 284; Society for Estab- 
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Ice 


So ice 


{lishing Useful Manufactures v. Mor- 
ris’ Canal, etessCo. LUN. War 1575) 21 
Am.D. 41; Smith v. Rochester, 38 
Hun 612 [aff 104 N.Y. 674, 7 N.Y.St. 


867]; Evans v. Bacon, 95 N.W. 375, 
118 Wis. 380. 
[a] Compensating reservoirs.— 


Where a water power company, by 
means of its dams and other works, 
unlawfully interferes with the use of 
the stream by a lower owner, the at- 
tempt is sometimes made to avoid 
this consequence by means of a com- 
pensating reservoir, which catches 
and stores the surplus water arising 
from unusual rainfalls and freshets, 
and from which the water is turned 
into the stream in Seasons of drought 
or short supply. In this way the av- 
erage volume of the stream may be 
maintained more evenly and even in- 
creased in summer. But still the 
courts are disposed to hold that the 
lower riparian proprietor is entitled 
to at least nominal damages for the 
unlawful diversion, and may have an 
injunction unless his rights are con- 
demned and taken under the power of 
eminent domain. Sparks Mfg. Co. v. 
Newton, 45 A. 596, 60 N.J.Kq. 399 [rev 
41 A. 385, 57 N.J.Eq. 367]; Neal v. 
Rochester, 50 N.E. 803, 156 N.Y. 213; 
Matter of Thompson, 32 N.Y.S. 897, 85 
Hun 438; Smith v. Rochester, 38 Hun 
612 [aff 104 N.Y. 674, 7 N.Y.St. 867]. 
See Lehigh Coal, etc., Co. v. Scranton 
Gas, etc., Co., 6 Pa.Dist. 291. 

91. Union Water Power Co. v. 
Lewiston, 65 <A. 67, 101 Me. 564; 
Harper v. Mountain Water Co., (N. 
J.Sup.) 43 A. 984. 


92. McCann v. Wallace, 117 F. 936; 
Phillips v. Watuppa Reservoir Co., 68 
N.E. 848, 184 Mass. 404; Carmichael 
v. Henry Wood’s Sons Co., 67 N.E. 
961, 184 Mass. 73. 

Damages for overflowing lands gen- 
erally see supra §§ 104-113. 


93. Yuba County v. Cloke, 21 P. 
WA0 9 Cals aoo;) GLeZzoOryieveeidanhics 
43 Cal. 38; Clark vy. Willett, 35 Cal. 
534; Imboden v. Htowah, etc., Hy- 
draulic Hose Min. Co., 70 Ga. 86; 
Boston, etc., Mill-Dam Corp. v. New- 
man,;12 Pick, Mass.) 467, 23. Am.D. 
622;, Bower) v. Klein, 27 BP. 5138, 11 
Mont. 159. 

94. Conn.—Lawton v. Herrick, 76 
A. 986, 88 Conn. 417. 


Ill.— Washington Ice Co. vy. Short- 


forming on one’s land by reason of flowage caused by 
a mill dam belongs to the landowner and not to the 
owner of the mill dam. 
canal or the basins connected with it, constructed up- 


Ice forming on a state 


all, 101 Ill. 46, 40 Am.R. 196. 


Ind.—State v. Pottmeyer, 
402, 5 Am.R. 224. 


Iowa.—Marsh v. McNider, 55 N.W. 
469, 88 Iowa 390, 45 Am.S.R. 240, 20 
Ib glee a eR 


Me.—In re Opinion of Justices, 106 
A. 865, 118 Me. 503; Wilson v. Har- 
risburg, 77 A. 787, 107 Me. 207. 


Mich.—Hoag v. Place, 53 N.W. 617, 
93 Mich. 450, 18 L.R.A. 39; Bigelow 
v. Shaw, 32 N.W. 800, 65 Mich. 341, 
8 Am.S.R. 902; Clute vy. Fisher, 31 
N.W. 614, 65 Mich. 48; People’s Ice 
Co. v. Steamer Excelsior, 6 N.W. 636, 
44 Mich. 229, 38 Am.R. 246; Higgins 
v. Kusterer, 2 N.W. 13, 41 Mich. 318, 
32 Am.R. 160; Lorman vy. Benson, 8 
Mich. 18, 77 Am.D. 435. 


N.Y.—Myer v. Whitaker, 5 Abb.N. 
Cas. 172, 55 How.Pr. 376. : 


Pa.—Klenzing v. Allday, 63 Pa.Su- 
per. 304. 


Wis.—Reysen v. Roate, 66 N.W. 599, ° 
92 Wis. 5438. 

{a] Artificial pond.—The rule that 
ice formed upon a natural stream be- 
longs to the owner of the land form- 
ing the bed of the stream applies 
where the dividing line between two 
adjacent landowners runs through an 
artificial pond raised by a dam across 
a natural stream. State v. Pottmeyer, 
33 Ind. 402, 5 Am.R. 224. See also 
Hinckel v. Stevens, 58 N.E. 879, 165 
N.Y. 171 [rearg den 59 N.E. 1123]. 

[b] Railroad company has no right 
to cut ice from its right of way, as 
the ice belongs to the owner of the 
fee. Julien v. Woodsmall, 82 Ind. 568. 


[ec] Ice as real estate or personal- 
ty.—(1) Under certain conditions ice 
is real estate belonging to the owner 
of land beneath. State v. Pottmeyer, 
33 Ind. 402, 5 Am.R. 224; Marsh v. 
MecNider, 55 N.W. 469, 88 Iowa 390, 
45 Am.S.R. 240, 20 L.R.A. 333. (2) 
But it is held that ice formed on a 
pond should not be considered as real- 
ty, but rather as personalty, where 
the owner chooses to sell it by itself. 
Higgins v. Kusterer, 2 N.W. 18, 41 
Mich. 318, 32 Am.R. 160. / 

95. Myer v. Whitaker, 5 Abb.N.Cas. 
(N-Y.) 172, 65 How.Pr. 376. 


sé Taft v. Bridgeton Worsted Co., 
130 N.E. 48, 237 Mass. 385, 138 A.L.R. 
928; Valentino v. Schantz, 109 N.E. 


33 Ind. 
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on and entirely surrounded by state land, belongs to 
the state.°* 


As between trespassers. The act of a trespasser 
in cleaning ice on a mill pond and otherwise prepar- 
ing it for cutting is not such a legal appropriation 
of | it as will entitle him to recover fr om another tres- 
passer for its conversion.®® 


[§ 1141] B. Right To Cut and Remove Ice.°° 
Since a riparian proprietor is the owner of the ice 
which forms over that portion of the bed of the 
stream which he owns,! he has the right to cut and 
sell it,? provided he does not interfere with the rights 
of a lower proprietor.* As against an upper owner, 
however, his right to eut and remove the ice is ex- 
clusive.* Such riparian owner may also make a pond 
for ice on his own land and divert into it a reason- 
able quantity of the water of the stream and detain 
it until it freezes and take the ice, provided his op- 
erations are reasonable m extent and do not mate- 
rially interfere with the beneficial enjoyment of the 
stream by lower proprietors. > This will not consti- 
tute an unlawful diversion of the stream.* Ice form- 


S6Gs 2G Nae et L. RAL LONG By LLO ees [b] 


Abbott v. Cremer, 95 N.W. 387, 118 


Wiis. 3it 1. Pa.Super. 304. 

[a] Usufructary interest in dam 
owner.—The owner of flowage rights, | Conn. 417. 
although the owner of a dam, gate, 5. Gehlen v. Knorr, 
sluiceways, and mill, was not the 
owner of the water impounded in the] A. 697; Stevens v. 
pond which it used, having no right|]7g Me. 445, 57 Am.R. 


of exclusive appropriation and do- 


WATERS 


Head of water below must not 
be diminished.—Klenzing v. Allday, 63 


4 Lawton v. Herrick, 76 A. 986, 83 


101 Iowa 700, 68 Am.S.R. 416, 36 L.R. 
Kelley, 


* | 


[§§ 1140-1141 


ed on an artificial pond raised by a mill owner on an- 
other’s land belongs to the owner of the land,’ who 
may cut and remove it,’ provided he does not there- 
by appreciably diminish the head of water at the dam 
or otherwise interfere with the proper and legitimate 
use of the water as power for the mill.® This is true 
even though the mill dam owner who caused the wa- 
ter to flow on the land of the other has the right to 
flowage.1° Since ice forming on a state canal or the 
basins connected with it, which is constructed upon 
and entirely surrounded by state land, belongs to the 
state, an adjoining owner has no right to interfere 
with the operations of one who has obtained from the 
state a license to cut ice on such a basin.'! A ripari- 
an proprietor on a “great pond” in New England 
has, however, no exclusivé right to cut the ice, but 
that right is free to all persons who either own lands 
adjacent to the pond or can obtain access to it with- 
out trespass, the only limitation being that the ice- 
cutting operations must not interfere with the rea- 
sonable use of the pond by others or with the public 


wholly subject to the right of the 
mill reasonably to use the water, but 
not being subject to the whim, ca- 
price, or malice of the mill in appro- 
priating the water. Taft v. Bridge- 
ton Worsted Co., 130 N.E. 48, 92387 
Mass. 385, 13 A.L.R. 928. 
6 A. 868 9. Conn.—Howe v. Andrews, 26 A. 
*) 394, 62 Conn. 398; Mill River Woolen 
Mfg. Co. v. Smith, 34 Conn. 462: 


70 N.W. 757, 


813; De Baun v. 


minion over it, the only property in- 
terest in flowing water being usufruc- 
tuary. Taft v. Bridgeton Worsted 
Co., 130 N.E. 48, 287 Mass. 385, 13 A. 
L.R. 928. 

97. Green Island Ice Co. v. Norton, 
82 N.E. 1126, 189 N.Y. 529. 

sg. Abbott v. Cremer, 95 N.W. 387, 
118 Wis. 377. 

99. Cutting of ice on navigable wa- 
ters see Navigable Waters §§ 136-138. 

1. See supra § 1140 text and note 
94, 

2. Conn.—Lawton vy. Herrick, 76 A. 
986, 83 Conn. 417. 

Tll.—Washington Ice Co. v. Short- 
all, 101 Ill. 46, 40 Am.R. 196. 

Ind.—State v. Pottmeyer, 
402, 5 Am.R. 224. 

Iowa.—Brown vy. Cunningham, 48 N. 
W. 1042, 82 Iowa 512, 12 L.R.A. 583. 

Me.—In re Opinions of Justices, 106 
A. 865, 118 Me. 503; Wright v. Wood- 
cock, 29 A. 953, 86 Me. 113, 25 L.R.A. 
499. 

Mich.—Oliver v. Olmstead, 70 N.W. 
1036, 112 Mich. 483. 

Pa.—Klenzing v. Allday, 63 Pa.Su- 
per. 304. 

[a] Water company, authorized by 
its charter to take certain land and a 
stream flowing through it, is entitled 
to all the rights Ol a, riparian owner, 
including the right to ice forming on 
the land flowed. Wright v. Woodcock, 
29 A. 958, 86 Me. 113, 25 L.R.A. 499. 

g. Lawton v. Herrick, 76 A. 986, 83 
Conn. 417; In re Opinions of Justices, 
106 A. 865, 118 Me. 503; Klenzing v. 
Allday, 63 Pa.Super. 304. 


{a] @hus the riparian owner on a 
nontidal stream owns the ice which 
forms in winter, with the single quali- 
fication that it is not to be taken in 
such quantities as appreciably to di- 
minish the head of water at the dam 
below. Inre Opinions of the Justices, 
106 A. 865, 118 Me. 508, 523. 


33 Ind. 


Bean, 29 Hun 236 [aff 101 N.Y. 620]; 
Myer v. Whitaker, 5 Abb.N.Cas. (N.Y.) 
172, 55 How.Pr. 376. Compare Sam- 
uels v. Armstrong, 93 N.Y.S. 24, 46 
Misc. 481. 

6. Gehlen y. Knorr, 70 N.W. 757, 
101 Iowa 700, 63 Am.S.R. 416, 36 L.R. 
A. 697; De Baun v. Bean, 29 Hun 236 
[aff 101 N.Y. 620]. See Samuels v. 
Armstrong, 93 N.Y.S. 24, 46 Misc. 481. 


7. See supra § 1140 note 96. 


8. U.S.—E. G. Beechwood Ice Co. 
v. American Ice Co., 176 F. 435. 

Ind.—Brookville, ete., Hydraulie Co. 
v. Butler, 91 Ind. 134, 46 Am.R. 580. 

Me.—Stevens vy. Kelley, 6 A. 868, 78 
Me. 445, 57 Am.R. 813; Dyer v. Curtis, 
72 Me. 181. 

Mass.—Taft v. Bridgeton Worsted 
Cos, LSOUNGE EES e281 a MESS. S85. el SCAU 
L.R. 928; Paine v. Woods, 108 Mass. 
160; Ham v. Salem, 100 Mass. 350; 
Cook v. Hull, 3 Pick. 269, 15 Am.D. 


208. See Cummings y. Barrett, 10 
Cush. 186. 

Mich.—Bigelow v. Shaw, 32 N.W. 
800, 65 Mich. 341, 8 Am.S.R. 902. 


Neb.—Widemiller Ice Co. v. Guth- 
rie, 60 N.W. 717, 42 Neb. 288, 28 L.R. 
AR OSL: 

N.Y.—Valentino vy. Schantz, 109 N. 
BE. 866, 216 N.Y. 1, L.R.A.1916B 1044, 
Ann.Cas. 1917C 780; Hazleton v. Web- 
ster, 46 N.Y.S. 922, 20 App.Div. 177 
[aff 55 N.B. 1096, 161 N.Y. 628]; Dodge 
v. Berry, 26 Hun 246; Myer v. Whitak- 
er, 5 Abb.N.Cas. 172, 55 How.Pr. 376. 


Pa.—Searle v. Gardner, 13 A. 835, 
10 Pa.Cas. 163. 


Wis.—Abbott v. Cremer, 95 N.W. 
387, 118 Wis. 377; Reysen y. Roate, 66 
N.W. 599, 92 Wis. 543. 


[a] Extent of right.—Riparian 
owners on a pond had the right to 
harvest the ice on it subject only to 
the right of a mill having flowage 
rights to use the water in a reason- 
able way in connection with operation 
of its plant, the ice harvest being 


Me.—Stevens v. Kelley, 6 A. 868, 78 


Me. 445, 57 Am-R. 813: : 
Mass.—Taft v. Bridgeton Worsted 
Co., 130 NE. 48, 287 Mass; S8boigmae 


L.:R. 928. 


_Neb.—Hidemiller Ice’ Co. v. Guth- 
ieee N.W. 717, 42 Neb. 238, 28 L.R. 


N.Y.—Valentino v. Schantz, 109 N. 
H. 866, 216 N.Y. 1, L.R.A.1916B 1044; 
Hazleton v. Webster, 46 N.Y.S. 922, 
20 App.Div. 177 [aff 55 N.E. 1096, 161 
ee 628]; Dodge v. Berry, 26 Hun 

Pa.—Searle v. Gardner, 13 A. 835, 
LO) Pa. Cais. 163s 

10 Ind.—Brookville, ete., Hydraulic 
BAN v. Butler, 91 Ind. 134, 46 Am.R. 

Me.—Stevens v. Kelley, 6 A. 868, 78 
Me. 445, 57 Am.R. 813; Dyer v. Curtis, 
72 Me. 181. 


Mass.—Taft v. Bridgeton Worsted 


Cor, nN N.E. 48, 237 Mass. 385, 18 A. 
L.R. 928; Paine v. Woods, 108 Mass. 
160; Ham v. Salem, 100 Mass. 350. 


_Neb.—Eidemiller Ice Co. v. Guth- 
rie, 60 N.W. 717, 42 Neb. 238, 28 L.R. 
A. 581. 

N.Y.—Valentino v. Schantz, 109 N. 
BE. 866, 216 N.Y. 1, L.R.A.1916B 1044; 
Hazelton v. Webster, 46 N.Y.S. 922° 
20 App.Div. 177 [aff 55 N.B. 1096, 161 


ats 628]; Dodge v. Berry, 26 Hun 

Pa.—Searle vy. Gardner, 13 A. 835, 
LO) ParCassmi63s 

Wis.—Abbott v. Cremer, 95 N.W. 
387, 118 Wis. 877; Reysen v. Roate, 
66 N.W. 599, 92 Wis. 543. 

[a] Basement of flowage or pound- 


ge does not carry with it the right to 
ieee ice formed over the land “of an 
adjoining riparian owner. Valen- 
tino v. Schantz, 109 N.E. 866, 216 N. 
Y. 1, L.R.A.1916B 1044. 


1l. Green Island Ice Co. v. Nor- 
ton, 82 N.EH. 1126, 189 N.Y. 529. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1141-1143] 


right.t? 
Regulation of cutting. 


streams within their borders.!3 


Ore > 


[§ 1142] C. Conveyances, 
tracts. 


12. Barrett v. Rockport Ice Co., 24 
A, 802, 84 Me. 155, 16 L.RvA. 774; 
Woodman vy. Pitman, 10 A. 321, 79 Me. 
456, 1 Am.S.R. 342; Brastow v. Rock- 
port Ice Co., 77 Me. 100; Carville v. 
Com., 78 N.E. -735, 192  Mass.- 570; 
Rockport v. Webster, 54 N.E. 852, 174 
Mass. 385; People’s Ice Co. v. Daven- 
port, 21 N.E. 385, 149 Mass. 322, 14 


Am.S.R. 425; Gage v. Steinkrauss, 131 
Mass. 222; Hittinger v. Eames, 121 
Mass. 539; Paine v. Woods, 108 Mass. 


160; West Roxbury v. Stoddard, 7 
Allen (Mass.) 158. 

fa] Preparing surface or staking 
out claim on the ice gives no title to 
the ice on such a pond, but it belongs 
to the first taker. Barrett v. Rock- 
port Ice Co., 24 A. 802, 84 Me. 155, 16 
L.R.A. 774; People’s Ice Co. v. Daven- 
port, 21 N.E. 385, 149 Mass. 322, 14 
Am.S.R. 425. See also Rowell v. 
Doyle, 131 Mass. 474 (holding that a 
lessee of an icehouse and land upon 
the shore of a great pond, who cleared 
the snow from a portion of the ice 
therein and left it for a day and two 
nights to let it thicken, could not 
maintain an action against one hav- 
ing the right to fish in the pond, who, 
in’ its exercise, cut holes in the ice 
thus cleared, although the lessee was 
diligently using the usual and rea- 
sonable method of harvesting ice, and 
defendant knew the purpose with 
which the ice was cleared and the 
usual manner of gathering it). 

{b] Remedy for any unreasonable 
or excessive use of the liberty of cut- 
ting ice on a great pond is by indict- 
ment. West Roxbury v. Stoddard, 7 
Allen (Mass.) 158. 


13. See statutory provisions. 


14. Linzey v. American Ice Co., 115 
WN.Y:.S. 767, 131 App.Div. 333) [aff 91 N. 
BE, 1116, 197 N.Y. 605]. 


[a] Right to cut ice—Where a 
creek is a public highway, its use for 
skating as well as for taking ice 
therefrom, subject to statutory re- 
strictions, is lawful. Linzey v. Amer- 
jean Ice Co., 115 N.Y.S. 767, 131 App. 
MDavemooon ate 00 Le NB 116, aliOige IND. 
605]. 


25. In re Opinions of Justices, 106 
A. 865, 118 Me. 508; Auburn Ice Co. 
vy. Lewiston, 84 A. 1004, 109 Me. 489. 

16, Southern New England Ice Co. 
v. Town of West Hartford, 159 A. 470, 
114 Conn. 496; Huntington vy. Asher, 
96.N.Y. 604, 48 Am.R. 652 [rev 26 Hun 
496]. 

[a] Commissioners of Illinois and 
Michigan canal have no power to 
sell or lease the right to take ice 
forming thereon. Card v. McCaleb, 
69 Ill. 314. 

[b] Grantee has ownership in ice 
before it is cut.—Walker Ice Co. v. 


In some jurisdictions there 
are statutes regulating the cutting of ice from 
The right to eut ice 
from a stream which is a public highway is condi- 
tioned on compliance with a statute amounting to an 
act of publie safety.1* The legislature may not em- 
power a municipality to take ice, even for domestic 
purposes, without paying just compensation there- 


Licenses, 
The right to take ice from specified waters 
may be the subject of a grant,'® heense,'* or con- 
tract,1® or may pass as an appurtenance to the gran- 
tee or lessee of the land over which the ice forms.?® 
The lessee of a right to cut ice from a pond is enti- 
tled to drain and repair an outlet dam when reason- 
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ably necessary to prevent the ultimate escape of wa- 


and Con- 


American Steel, etc., Co., 70 N.E. 937, 
185 Mass. 463. 


[e] Grantor has no right to ob- 
struct flow of water into a pond on 
which he has granted the right to cut 
ice. McCollum v. Williamson, 89 N. 
Da 119,606) App Dix Oo Su lattie On EN 
My 111652184, N.Y. 5437. 


[d] Evidence showed that the par- 
ties intended the conveyance of the 
right to harvest ice on a pond, and 
the language of the deed was suffi- 
cient therefor. Southern New Eng- 
land Ice Co. v. Town of West Hart- 
ford, 159 A. 470, 114 Conn. 496. 


17. Balcom v. McQuestien, 17 A. 
638, 65 N.H. 81; ‘Newby v. Harrison, 1 
Johns.&H. 393, 70 Reprint 799 [aff 4 
L.T.Rep.N.S. 424]. 


18. Chariton Ice Co. v. Spring Lake 
Ice Co., 105 N.W. 1014, 129 Iowa 523; 
Hazelton v. Webster, 46 N.Y.S. 922, 
20 App.Div. 277 [aff 55 N.E. 1096, 161 
N.Y. 628]. 


19. Southern New England Ice Co. 
v. Town of West Hartford, 159 A. 470, 
114 Conn. 496; Cromie v. Wabash, 
ete., Canal, 71 Ind. 208; Marsh v. Mc- 
Nider, 55 N.W. 469, 88 Iowa 390, 45 
Am.S.R. 240, 20 L.R.A. 333; Hunting- 
oe v. Asher, 96 N.Y. 604, 48 Am.R. 


[a] When right passes as appur- 
tenance.—(1) Where an owner of land 
upon which is a mill pond conveys a 
portion adjoining the pond with the 
appurtenances, for the purpose of its 
being used in connection with an ice 
business, by a deed containing a 
clause whereby, as an incident to the 
conveyance, the grantor conveys to 
the grantee, his heirs, and assigns the 
exclusive right to take the ice from 
the pond, with the right and privi- 
lege of access for that purpose to and 
from the pond to the ice house to be 
erected on the lot conveyed, the gran- 
tee covenanting for himself, his heirs, 
and assigns to furnish the grantor 
with ice as long as he shall occupy 
his present residence, the right thus 
given is a natural, appropriate, and 
necessary adjunct to the land con- 
veyed, and when exercised becomes 
an appurtenance thereto in the na- 
ture of an easement, and passes under 
a grant to the land with the appur- 
tenances. Huntington v. Asher, 96 N. 
Y. 604, 48 Am.R. 652 [rev 26 Hun 496]. 
(2) A lessee of such grantee, by re- 
questing permission from. the grantor 
to build a temporary dam and cut ice 
after the original dam has been de- 
stroyed, does not admit the termina- 
tion of the right to take ice on the 
destruction of the original dam and 
may assert it when he becomes owner 
of the premises. Huntington y. Ash- 
er, supra. 

[b] That deed 


conveying land 


ter, although the purchasers of a farm prior to the 
lease were given the right to use all the water a pipe 
of a stated size would convey.” 
pairing the outlet dam, is under a duty to do so with 
reasonable skill and promptness, so as not to pro- 
long the interruption of the other’s use.?! 
sion of a lease granting. the exclusive right to cut ice 
that the grant did not exclude the grantor from cut- 
ting ice is a mere personal privilege?” which does not 
pass as an appurtenanee to the land of the lessor on 
a sale thereof.” 


[§ 1143] D. Injuries and Remedies. 
of land under a stream or pond may maintain an ac- 
tion for damages against one who wrongfully drains 
off the water, and thus destroys the ice or prevents 
its formation,?+ and in a proper case injunctive re- 


Such lessee, in re- 


A provi- 


The owner 


abutting on pond did not convey en- 
tire tract previously used in connec- 
tion with an ice business did not 
make ineffectual the grant to harvest 
ice as appurtenant to the land con- 
veyed. Southern New England Ice Co. 
v. Town of West Hartford, 159 A. 470, 
114 Conn. 496. 

[ec] Prescriptive right (1) to flow 
land to harvest ice on pond was held 
established as appurtenant to abut- 
ting land. Southern New Engiand 
Ice Co. v. Town of West Hartford, 159 
A. 470, 114 Conn. 496. (2) That a 
deed excluded a mill site did not work 
such severance of flowage rights ap- 
purtenant to the mill as to make the 
deed ineffective to convey those 
rights as appurtenant to the land 
deeded. Southern New Engtand Ice 
Co. v. Town of West Hartford, supra. 

20. Ognio v. Elm Farm Milk Co., 
97 A. 308, 90 Conn. 393. 

21. Ognio v. Elm Farm Milk Co., 
supra. 

22. Algermissen v. Crete Mills, 228 
N.W. 461, 118 Neb. 72. 

23. Algermissen y. Crete Mills, su- 
pra. 

24. Stevens v. Kelley, 6 A. 868, 78 
Me. 445,57 Am.R. 813; Taft v. Bridge- 
ton Worsted Co., 141 N.E. 119, 246 


Mass. '444, 529 A.L.RY 13P9>> “Taft wv. 
Bridgeton Worsted Co., 130 N.H. 48, 
237 Mass. 385, 13 A.L.R. 928; Hand- 


forth v. Maynard, 28 N.E. 348, 154 
Mass. 414; Eidemiller Ice Co. v. 
Guthrie, 60 N.W. 717, 42 Neb. 238, 28 
L.R.A. 581; Stauffer v. Miller Soap 
Cos 2b AL 9by bot Passe! 


[a] Pleading.—(1) In an action of 
tort by riparian proprietors on a bond 
for damages to their ice harvest, 
caused by the act of defendant mill, 
the owner of flowage rights, in mali- 
ciously contriving to deprive plain- 
tiffs of their harvest, allegations of 
the declaration as to negligence, want 
of due care, and lack of necessity were 
of no legal consequence, but allega- 
tions of the first count that malice 
and a purpose to injure plaintiffs were 
the sole motive by which defendant 
was actuated were equivalent to an al- 
legation of unreasonable use of the 
water by defendant. Taft v. Bridge- 
ton Worsted Co., 130 N.E. 48, 237 Mass. 
385, 138 A.L.R. 928. (2) In an action 
by riparian owners on a pond against 
a mill, owning flowage rights therein 
and maintaining a dam, for damage to 
plaintiffs’ ice harvest caused by de- 
fendant mill’s malicious acts, an al- 
legation in the declaration of wasteful 
and unnecessary use of the water by 
defendant was equivalent, in view of 
the other attendant conditions, to an 
allegation of an unreasonable use of 
the water under all the circumstances. 
Taft v. Bridgeton Worsted Co., supra. 
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lief may be had.*® 


compensated in an action at law.*} 


{b] Variance.—In an action by the 
owner of land overflowed by defend- 
ant’s artificial pond for the destruc- 
tion of ice by capriciously releas- 
ine the water, where the declaration 
alleged that flowage rights were 
claimed and alleged to be owned by 
defendant, evidence that defendant’s 
right of flowage rested ona grant, and 
was not acquired by prescription or 
under the mill act, was not a sub- 
stantial variance. Taft v. Bridgeton 
Worsted Co., 141 N.E. 119, 246 Mass. 
444, 29 A.L.R. 1319. 


[c] Measure of damages.—(1) The 
measure of damages for the destruc- 
tion of an unharvested crop of ice, 
there being no circumstances of ag- 
gravation, is its value at the time and 
place of destruction. Stauffer v. Mil- 
ler Soap Co., 25 A. 95, 151 Pa. 330. (2) 
In arriving at this, there being no 
market value for ice until later in the 
season, and after it was stored, a de- 
duction should be made, not only for 
the cost of harvesting and storing, but 


for loss and waste in cutting and 
handling and from shrinkage. Stauf- 
fer v. Miller Soap Co., supra. (3) In 


an action for the loss of ice destroyed 
by defendants by draining the wa- 
ters of a pond, the measure of dam- 
ages is the value of plaintiff’s right to 
harvest the ice upon the pond, and so 
to make it his property at the time 
it was destroyed. Handforth v. May- 
nard, 28 N.E. 348, 154 Mass. 414. (4) 
Where, in such action, it appeared 
that there was no market for ice so 
situated, evidence was competent to 
show its value, and the value of plain- 
tiff’s right to harvest it, the condition 
of the ice, the amount fit for harvest- 
ing, the time required therefor, and 
the risks attendant thereon, the tem- 
perature at the time it was destroyed, 
the cost of cutting, drawing, packing, 
and covering it, and its value when 
stored in the icehouse. Handforth v. 
Maynard, supra. (5) An instruction 
was properly refused that plaintiff 
could not recover the value of ice har- 
vested and stacked under cover, nor 
profit beyond the expense he might in- 
eur from the ice if harvested, nor any 
amount beyond his actual expense. 
Handforth v. Maynard, supra. (6) 
It was proper to charge that the 
measure of damages was the market 
or cash value of the ice harvested and 
deposited on the shore of the pond, 
less the expense of so harvesting and 
depositing it, and that, in determining 
such value, the jury should find the 
amount of such expense, the quantity 
of the ice, and its value when so de- 


posited. Handforth v. Maynard, su- 
pra. 
25. Roach v. Sturdy, 145 N.E. 429, 


250 Mass. 357. 


[a] Tilustration.—Where it was 
unnecessary, to protect against fresh- 
ets or to guard against damage to 
water main, that planks, which were 
removed from wasteway to permit 
connecting of water mains, should be 
kept removed after that operation 
ceased, and during days when ice was 
making on the pond, it was not a rea- 


Likewise, one who is entitled to 
cut or remove ice may maintain an action against one 
who obstructs his exercise of such right,?° cuts and 
carries away the ice,?* or wantonly or maliciously 
destroys it,?® or pollutes the ice or the pond on which 
it forms.?® An injunction may sometimes be granted 
to restrain interference with the exercise of a right 
to take ice;?° but as a general rule such relief is re- 
fused because the injured party can be adequately 
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Where the right 


sonable use by defendant to continue 
to draw water, so as to interfere with 
plaintiff’s right to harvest ice. Roach 
v. Sturdy, 145 N.BE. 429, 250 Mass. 357. 


26. Lorman vy. Benson, 8 Mich. 18, 
Am.D. 435. 


27. EH. G. Beechwood Ice 
American Ice Co., 176 F. 435. 


{a] Time of conversion.—Where 
plaintiff was the lessee of an ice pond 
in Maine, from which defendant will- 
fully harvested plaintiff's ice in Maine 
and afterward shipped it to New York 
city, plaintiff had the right to fix the 
time of the conversion at its election, 
and that, on demand for the ice after 
its arrival in New York, it could main- 
tain trover for its value there. E. G. 
Beechwood Ice Co. v. American Ice 
Co., 176 F.) 435. 


[b] Evidence.—An owner of land 
on a stream which built a dam form- 
ing an ice pond, which extended over 
land of an upper proprietor, was held 
on the evidence to have committed a 
willful trespass in cutting ice on the 
land of the other owner. E. G. Beech- 
ae Co. v. American Ice Co., 176 
13) , 


28. Sandusky Portland Cement Co. 
v. Dixon Pure Ice Co., 251 F. 506, 163 
C.C.A. 500; Eidemiller Ice Co. v. Guth- 
rie, 60 N.W. 717, 42 Neb. 238, 28 L.R. 
A. 581; Aschermann vy. Philip Best 
Brewing Co., 45 Wis. 262 (holding that 
it is an unlawful conversion to thaw 
a neighbor’s ice). 


[a] Damages.—(1) Where the own- 
er of ice fields sought to recover be- 
cause an upper riparian owner dis- 
charged hot water into the _ river, 
which melted his ice, it was held that 
the yearly damages could not be de- 
termined by ascertaining the net val- 
ue of a ton of ice harvested and mul- 
tiplying this sum by the total ice ton- 
nage in the fteld, less the amount ac- 
tually harvested, for the amount har- 
vested would depend on the owner’s 
facilities, ete. Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., 251 
FF. 506, 168 C.C.A. 500. (2) Where the 
owner of ice fields sought to recover 
because an upper riparian proprietor 
discharged hot water into the river 
and melted the ice, it was held that 
the lessened rental value of the prop- 
erty occasioned by hot water being 
emptied into the river was not an ap- 
plicable measure of damages, San- 
dusky Portland Cement Co. y. Dixon 
Pure Jce Co., supra. (3) Where an 
upper proprietor discharged hot wa- 
ter, which melted the ice in a stream 
and injured a lower proprietor who 
owned the ice fields, it was held that 
the damages of the owner of such ice 
fields should be computed on the dif- 
ference in value of the amount of ice 
which the owner might have harvest- 
ed and the amount which it actually 
harvested. © Sandusky Portland Ce- 
ment Co. v. Dixon Pure Ice Co., supra. 


29. Lawton vy. Herrick, 76 A. 968, 
83 Conn. 417; First Trust Co. of Al- 
bany v. Pepper Bros., Contractors, 256 
N.Y.S. 752, 235 App. Div. 750; Klenz- 
ing v. Allday, 63 Pa.Super. 304; Brad- 
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to the ice is founded on a revocable license without 
consideration the licensee cannot maintain an action 
for injury to the ice,?2 damage to such a license not 
being recognized in law.** 
age rights has a right at any time to take down the 
dam or cease impounding the waters for any reason 
it deems sufficient,’ so long as the dam is main- 
tained it must be so controlled as not to interfere 
with the ice of the servient estate,*° and he may not 
do anything capriciously or maliciously which will 


While one having flow- 


ley v. Warner, 41 A. 564, 21 RI. 36. 


[a] No liability in exercise of due 
care.—An upper riparian owner build- 
ing a dam in the fall just before and 
during the freezing season, who used 
ordinary care in dumping soil, gravel 
and other materials ordinarily used 
in making dams, into the stream, can- 
not be held liable for damages for 
such materials being frozen into the 
ice fields of a lower owner. Portland 
Sebago Ice Co. v. Phinney, 103 A. 150, 
117 Me. 158. 

[b] Defenses.—A _ riparian  pro- 
prietor, Sued for polluting a stream 
and the ice of a lower proprietor by 
throwing pomace into the stream, 
may not show that pomace from an- 
other’s mill had floated into the low- 
er proprietor’s pond without pollut- 
ing his ice. Lawton v. Herrick, 76 A. 
986, 83 Conn. 417. 

[c] Damages.—(1) Where an own- 
er dams up a natural watercourse and 
forms on his own land an artificial 
pond for the production of ice, which 


he cuts, stores, and sells, and he loses _ 


the sale of the crop of a whole season 
because of the contamination of the 
stream by an upper riparian owner, 
he is entitled to recover the amount 
of his loss from the person who con- 
taminated the stream. Klenzing v. 
Allday, 63 Pa.Super. 304. (2) In an 
action for damages to an ice crop due 
to oil entering the creek, the evidence 
was insufficient to authorize an award 
in excess of $6,000. First Trust Co. of 
Albany v. Pepper Bros., Contractors, 
256 N.Y.S. 752, 235 App.Div. 750. 


30. Green Island Ice Co. v. Nor- 
ton, 86 N.Y.S. 613, 42 Mise. 238 [aff 
94 N.Y.S. 1147, 105 App.Div. 331, aff 
82 N.E. 1126, 189 N.Y. 529]; Fuller v. 
Fisk, 43 Pa.Super. 489. 


[a] Continued trespass.—The one 


entitled to cut and remove the ice . | 


may maintain a bill in equity to re- 
strain a continued trespass by one 
in cutting and removing the ice. 
Fuller v. Fisk, 43 Pa.Super. 489. 


31. Lathrop v. Haley, 47 N.W. 878, 
81 Iowa 649; Cummings vy. Barrett, 
10 Cush. (Mass.) 186; WBidemiller 


Ice Co. v. Guthrie, 60 N.W. 717, 42 
Neb. 238, 28 L.R.A. 581; Marshall v. 
Peters, 12. How.Pr. (N.Y.)) 218: 


32. Taft v. Bridgeton Worsted 
Co., 141 N.E. 119, 246 Mass. 444, 29 
A.L.R. 1819. 


33. Taft v. Bridgeton Worsted Co., 
supra. 


34 Taft v. Bridgeton Worsted 
Co., 130 N.E. 48, 237 Mass. 385, 13 A. 
L.R. 928; Pere Marquette Ry. Co. v. 
Siegle, 244 N.W. 239, 260 Mich. 89. 


35. Pere Marquette Ry. Co. v. Sie- 
gle, supra. 


[a] Reasonable manipulation of 
dam.—The owner of land under a 
mill pond has the right to have the 
dam owners manipulate the dam rea- 
sonably so as not to interfere with 
the formation or harvesting of ice. 
Pere Marquette Ry. Co. v. Siegle, 244 
N.W. 239, 260 Mich. 89. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1143-1144] 


injure such ice rights of the owner of the servient 
estate.*® The right to use the waters of a stream 
in such manner as to cause injury to the ice of an- 
other may be acquired by preseription,?? but for such 
right to exist all the elements needed to give rise to 
a prescriptive right must be present.*% The lessee 
of a mill with water power and rights of flowage ap- 
purtenant thereto, not being a riparian owner upon 
the mill pond, cannot sue for the removal of ice 
therefrom.*® For negligence in the manner of eut- 
ting and removing ice resulting in injury to oth- 
ers, the one cutting and removing the ice will be held 
liable.*#° 


WATERS—WATERWAY 


[67 C.J.] 1463 

[§ 1144] E. Ice Companies. It has been said 
that, in so far as concerns its manufacture and sale, 
ice is considered a publie utility.44 An ice company 
is a private corporation, not a public or quasi-public 
corporation,*? in which the publie has no regulatory 
interest*® and which has no power of eminent do- 
main.‘* It has also been said that whether the man- 
ufacture, sale, and distribution of ice within a city 
or community is such as to bring it within the ju- 
risdiction of the publie service commission depends 
upon the facts established at a proper hearing be- 
fore such commission.*® 


*WATERSHED. The whole region or area con- 
tributing to the supply of a river or lake; drainage 
area; catchment basin. 


Phrases: “Its own watershed,”? and “the Passaic 
river watershed”;? also “separate watersheds.” 


WATERSTONES. A division of the Keuper in 
England.® 


WATERWAY. A channel for water, either natu- 
ral or artificial;® a well-defined channel which the 
force of a body of water sufficiently large, necessarily 


Worsted 


36. Taft v. Bridgeton 
385, 


Co., 1389 N.E. 48, 50, 237 Mass. 


13 A.L.R. 923. ed. 


an ice pond by a sewer as would jus- 


Southern New 


collected in a natural conformation after heavy 
rain or the melting of large bodies of snow, as to re- 
quire an outlet to some common reservoir, has made 
for itself, and which is the accustomed channel 
through which it flows or has ever flowed;’ more par- 
ticularly, a channel or stream of water as a means of 
communication.® The term may be used interchange- 
ably with “watercourse”;® and for purposes of tax- 
ation, when used with reference to a canal, it in- 
eludes the towing path and berme bank.1° 


Phrases: “ ‘Channel’ or ‘waterway,’ ”’11 “deep wa- 


“But they [owners of servient es- 
tate] are not strangers to the water; 
they have some rights in it. While 
this right is somewhat precarious, it 
is not wholly nebulous. It is more 
substantial than the expectation by an 
adjoining landowner of continuance 
of a fine prospect over and across his 
neighbors’ field or woodland. It is 
a right secure against irrational con- 
duct of another whose only right in 
the water is usufructuary and not ab- 
solute.” Taft v. Bridgeton Worsted 
Co., supra. 

[a] Thus the owner of an ease- 
ment of flowage may not malicious- 
ly or capriciously draw off the water 
at a time when he knows such act 
will cause damage to the right of the 
owner: of the servient estate to cut 
and remove the ice formed by such 
waters. Taft v. Bridgeton Worsted 
Co., 141 N.E. 119, 246 Mass. 444, 29 A. 
LR. 1319, 

{[b] Test of liability on the part 
of a mill, owning flowage rights in a 
pond and maintaining a dam, to ri- 
parian proprietors as for interference 
with their ice harvest is whether de- 
fendant mill in what it did in the ex- 
ercise of its flowage right made a 
rational use of the impounded water, 
with due regard to all circumstances 
connected with the right of riparian 
proprietors to make a similar use of 
the water while overflowing their 
land, whether in liquid or solid form. 
Taft v. Bridgeton Worsted Co., 141 
N.E. 119, 246 Miss. 444,. 29 A.L.R. 
1319; Taft v. Bridgeton Worsted Co., 
130 N.E. 48, 237 Mass. 385, 13 A.L.R. 
928. 


87. Southern New England Ice Co. 
v. .Town of West Hartford, 159 A. 
470, 114 Conn. 496. 

88. Southern New England Ice 
Co. v. Town of West Hartford, supra. 


fa] Thus (1) where a landowner 
did not have, and was not charge- 
able with, such notice of pollution of 


pra. 
tify action, no adverse user originat- 44, Van Valkenburgh y. Ford, su- 
Engjand Ice mn pra. ; : 
. Tow es c 9 A. ' - 
v. Town of West Hartford, 159 A. 47 45.4, Oklahoma Taghte einen 


114 Conn. 496. (2) Consent by a 
landowner’s predecessor to the con- 
struction of a main sewer near A 
stream could not charge it with 
knowledge of the existence of an 
overflow sewer discharging therein. 
Southern New England Ice Co. v. 
Town of West Hartford, supra. 


[b] Duty to seek source of pollu- 
tion.— (1) As respects prescription, 
a landowner. damaged by the pollu- 
tion of an ice pond by an overflow 
sewer was under no duty to seek pos- 
Sible sources of pollution of such na- 
ture. Southern New England Ice Co. 
v. Town of West Hartford, 159. A. 470, 
114 Conn. 496. (2) Prescriptive 
right to pollute stream see supra § 
127. 

Prescrivtive rights to water see su- 
pra §§ 395-408. 

39. Abbott v. Cremer, 95 N.W. 387, 
118 Wis. 377: Reysen v. Roate, 66 
N.W. 599, 92 Wis. 543. 


40. Moore Spinning Co. v. Boston 
Ice Co., 97 N.E. 62, 210 Mass. 364. 


fa] Runway for removal of ice.— 
Where plaintiff was entitled to the 
use of the waters of a canal to op- 


‘erate its mill subject to ‘defendant's 


right as an upper riparian proprietor 
to take ice from the canal, defendant, 
although entitled to make a cut in the 
canal bank and build a runway to get 
the ice out of the canal, was bound 
at its peril to exercise due care in so 
doing, and was liable for d9mages 
resulting to plaintiff by negligence 
in the construction and maintenance 
of the cut and runway. Moore Spin- 
ning Co. v. Boston Ice Co., 97 N.E. 62, 
210 Mass. 364. 


41. City 
Home Ice Co., 
S.W.(2d) 606. 

42. Van Valkenburgh vy. 
(Tex.Civ.App.) 207 S.W. 405. 


43. Van Valkenburgh v. Ford, su- 


of Denton v. Denton 
(Tex.Commn.App.) 18 


Ford, 


Oklahoma Corp. Commn., 220 P. 54, 
96 Okl. 19. 


1. Webster D. 


2. Borough of Oakland v. Board 
of Conservation and Develonment of 
New Jersey, 122 A. 311, 313, 98 N.J. 
Law 806. 


3. Borough of Oakland v. Board of 
Conservation and Development of 
New Jersey, supra. 


4. Borough of Oakland v. Board of 
Conservation and Development of 
New Jersey, supra. 


5. Doyle v. New York, 69 N.Y.S. 
120, 58 App.Div. 588, 591. ‘ 


“There is nothing . . . to indi- 
cate that the words ‘cobblestone’ and 
‘waterstone’ are synonymous or in- 
terchangeable.’’ Doyle vy. City of 
New York, supra. 


6 Smith v. Cameron, 262 P. 946, 
TsSr 23 Or SOAs 


[a] Artificial ditch may constitute 
a waterway or watercourse. Smith 
MP ee: 262 P. 946, 948, 128 Or. 


7 Burkett v. Bayes, 187 P. 214, 
215, 78 Okl. 8. See Lincoln. etc., R. 
Co. v. Sutherland, 62 N.W. 859, 44 Neb. 
526, 5386 (‘the court, by using the 
word ‘water-way,’ meant only the road 
or way which the surface waters took 
that accumulated in the draw; and 
the jury, by the expression of the 
court, did not understand him to be 
speaking of the draw as a flowing 
stream’”’). 


8. Standard D. 

9. Smith v. Cameron, 262 P. 946, 
943 else Orie -o0 Ls 

“Watercourse” ante. 

10. State Bd. of Assessors v. New 
Jersey Cent. R. Co., 4 A. 578) 48 N.J- 
Law 146, 272. 
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terway along a route deemed most advantageous,” 
and “waterway or canal;”!2 also “waterways to con- 
vey water for beneficial ‘purposes.”24 


WATERWORKS.'® <A term that  ineludes 
streams, springs, wells, pul engines and all ma- 
chinery, lands, buildings, and things for supplying or 
used for supplying water;1° the erounds, waters, and 
structures necessary to prepare water for domestic 
uses and carry and distribute the same.1? 


As an adjective the term may be used,!8 as in the 
phrases: “A waterworks and electric light plant,”!® 
“a waterworks business,”?° and “waterworks con- 
struction.”?1 

WATT.?? One seven hundred forty sixth of a 
horse power;?? ten million units of power in the 
Centimeter-Gram-Second system; one ampere times 
one volt;?* the work done at the rate of one joule 
per second.?® 


Phrase: ‘Watt hours.”?6 
WAVE RESPONSE DEVICE. A device by 


which the electromagnetic waves striking the receiv- 
ing antenna cause the indicator to respond.?* 
WAX.?8 A general term, used to denote any sub- 
5 . . ’ . . Ce Pag 
stance capable of receiving and retaining an impres- 


Groves, 98 P. 755, 761, 20 Okl. 101, 22 
L.R.A.N.S. 802. 


12. Hubbard v. Dunne, 115 N.E. 
210; 205, 276 Ell. 598. 29. 
13. Hubbard v. Dunne, supra. 339. 
fa] In constitutional provision “Chancellor 


the term ‘‘waterway” or “canal” was 
held to mean a waterway for commer- 
cial purposes large enough and deep i 
enough to permit passage of such wa- | should consist.” 
ter craft as would ordinarily use such | Supra. 
canal. Hubbard v. Dunne, 115 N.E. 30. 
210; 215, 276 Ill. 598. 507. 

14. Smith v. Cameron, 262 P. 946, [a] 
948, 123 Or. 501. 

15. As municipal department see 
Municipal Corporations §§ 1528-1544. 

16. Public Supply of Water by 31. 
Coal Companies, 10 Pa.Dist.&Co. 570, | Co., 168 F. 
571; West Surrey Water Co. v. Chert- 
sey Union, [1894] 3 Ch. 513, 518. 


17. People ex rel. S. J. Groves & 
Sons Co. v. Hamilton, 238 N.Y-.S. 81, 
83. 227 ADD-.DiIVe35 6. 

18. See cases infra notes 19-21. 

19. State ex rel. City of Chillicothe 25. 
v. Wilder, 98 S.W. 465, 466, 200 Mo. 97.1] 598. 

20. Randall v. Smith, 51 So. 917, 36. 
918, 96 Miss. 647, 650. 507. 


21. People ex rel. 
Sons Co. v. Hamilton, 
84, 227 App.Div. 356. 

22. “Ampere” 2 C.J. p 914. 

“Kilowatt” 35 C.J. p 914. 

“Volt” ante. 

23. Peoria Waterworks Co. v. Pe- 
oria Ry. Co., 181 F. 990, 1001; Atty.- 
Gen. v. Canada Power Co., 14 Ont.W.R. 
853, 861. 

24. Peoria Waterworks Co. vy. Pe- 
Oni, (©O Len B. 9905 LOOT: 


25. Atty.-Gen. v. Niagara Power 
Co., 16 Ont.W.R. 35, 43 [quot Can. Rev. | R., 136 N.E. 
St. (£906) °c 53; 57 & 58 Vict. (Can.) 39. Angell 
e 38]; Atty.-Gen. v. Canada Power |, Deig 
Co 4 Ont. Ww. RR; 853, S61. 399). : 


26. Peoria Waterworks Co. vy. Pe- 
oria R. Co., 181 F. 990, 1001. 


27. National Electric Signaling Co. 41. 


& Co., supra. 


507. 


Ss. J. Groves & 
238) NAYS. ile 


“Wayleave’” post. 


v. Telefunken Wireless Telegraph Co. 
of United States, 221 F. 629, 631. 


28. Impression on see Seals § i. 
Swink v. Thompson, 31 Mo. 336, 


Kent, 
Lynch, 5 Johns. (N.Y.) 24 
mitted that the law had nae declared 
of what precise materials 
Swink v. Thompson, 


U. S. v. Coccaro, 4 Cust.A. 506, 


Paraffin (1) 
purpose of customs duties. 
Coccaro, 4 Cust.A. 506, 507, 508. (2) 
“Paraffin” 46 CL. praise 


U. S. v. Charles Morningstar & 
641, 542, 94 C.C.A. 128. 


32. U. S. v. Charles Morningstar 
33. U.S. v. Coccaro, 4 Cust.A. 506, 


34. U.S. v. Charles Morningstar & 
Coy TOSS 4 1 427 +94. Cl OWAS 1932 


U. S. v. Coccaro, 4 Cust.A. 506, 
U. S. v. Coccaro, 4 Cust.A. 506, 


37. Analogous terms: 
SBy road 7nor Crd sp dale. 3s 
“BY Wily; uO Crd eD wht se 
“Cartway” 10 C.J. p 419. 
“Driftway” 19 C.J. p 765. 
“Highway” see Highways § 1. 46. 
“Passage? 47 Cid, pulenos 
“Path” 48 C.J. p 419. 


Creation of ways see Hasements §$§ 
71-83, 98, 114-116. 

38. Diller v. St. Louis, S. & P. R. 
708, 704, 304 Ill. 373. 47. 


Highways [quot Wild 
43 Ind. 455, 


40. Postal Tel. Cable Co. v. South- 
ern Rio) 908E 30sisas 


Standard D. [quot Diller v. St. 


WATERWAY—WAY 


sion;?° originally a fatty substance of animal origin, 
especially that secreted by bees; now, by extension, 
any one of various similar substances of animal, min- 
eral, or vegetable origin.?° 


Carnauba wax. A vegetable wax.*? 


Carnauba wax substitute. An article compounded 
of carnauba wax and paraffin, and when completed 
is to all appearance a waxy substance, used for the 
same purposes as are other waxes, and containing no 
animal wax.*? 


Other phrases: “Manufactures of wax,’? “min- 
eral wax,’’*4 “paraffin wax,’®> and “value of wax.”?é 


WAY.*? A broad and generic term,?* derived 
from the Saxon, and means a right of use for passen- 
gers which may be private or public;?® a passage 
over the lands of another;*° a path, course, or track 
leading from one place to another or along which one 
goes; a road, street, passage, channel,*? or lane;*? 
a privilege of going over another’s land;*? a right 
of one person, or of the community at large, to pass 
over the land of another;+* a right of passing over 
another man’s ground,*® importing, ex vi termini, the 
right of passage over the land of another along a par- 
ticular line,*® not the right to vary it at pleasure, 
and go in different directions:47 a right of way.*8 


Louis, S. & P. R. R., 136 N.E. 703, 704, 
304 Ill. 373]. 


42. Dabbs v. Seaman, 38 Austr.C. 
LR. 538, 552. 
“ane” 36 C.J. p 719. 


i 43. Cox v. Tipton, 18 Mo.App. 450, 
ee 6 


44. 2 Chitty Blackstone Comm. p 
30 [quot Hart v. Chalker, 5 Conn. 311, 

315]; Bunch v. Wheeler, 109 S.W. 
654, 210 Mo. 622, 629; Chollar-Potosi 
Min. Co. v. Kennedy, 3 Nev. 361, 373, 
93 Am.D. 409. See Randolph v. Mont- 
fort, 16 N.J.Law 226, 227. 


45. Johnson v. Lewis, 14 S.W. 466, 

47 Ark. 66; San Francisco v. Grote, 
(Cal.) 47 .P. 938, 939, 86 L.RsA» 502 
[quot Chollar-Potosi Min. Co. v. Ken- 
nedy, 3 Nev. 361, 373, 93 Am.D. 409]; 
Wood v. Truckee Turnpike Co., 24 Cal. 
474, 487 [quot San Francisco v. Grote, 
(Cal.) 47 BP. 938). 939) 36° Lon AS bez 
Chollar-Potosi Min. Co. vy. Kennedy, 
3 Nev. 361, 373, 93 Am.D. 409]; San- 
xay v. Hunger, 42 Ind. 44, 48; Lucas 
v. Rhodes, 94 N.E. 914, 917, 48 Ind. 
App. 211; Hegan v. Pendennis Club, 
64 S.W. 464, 465, 23 Ky.L. 861; Chan- 
dler v. Goodridge, 23 Me. 78, 82; Ran- 
dolph v. Montfort, 16 N.J.Law 226, 
227 [quot Bunch v. Wheeler, 109 S.W. 
654, 210 Mo. 622. 629]; Slingerland 
v. International Contracting Co., 60 
N.Y.S. 12, 43 App.Div. 215 [aff 61 N.E. 
995, 169 N.Y. 60]; Kister v. Reeser, 
98'Pa: 1, 5, 42) Am. Ri 608% “Stonemyvme 
Stone, 1 R.I. 425. 
Washburn Easements; 3 Kent 
Comm. p 419 [quot Crosier v. Brown, 
66 S.H. 326, 327, 66 W.Va. 278, 25 L. 
R.A.N.S. 174]; Abbott v. Jackson, 24 
A. 900, 84 Me. 449, 457; Jones v. Per- 
cival, 5 Pick. (Mass. ) 485, 487, 16 Am. 
D. 415; Newsom v. Newsom, (Tenn, 
ChuAe)! SiGe. Wisnie Ohare 


3 Kent Comm. p 419 [quot 
Crosier v. Brown, 66 S.E. 326, 327, 66 
W.Va. 273, 25° L.R.A.N.S. 174]; Lund 
Ve Wilcox, 97) P33, 35,734 Utah 205. 


48. Cox v. Tipton, 18 Mo.App. 450. 
455. See also Easements §§ 71-83. 


“Right of way” 54 C.J. p 824. 


in he ROM) Avs 


the wax 


is wax for the 
OSE ve 


458, 13 Am.R. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


el 


WAY—WE 


The term has reference to a means of passage from 
some place to some other place.t® A way is a servi- 
tude imposed upon corporeal property, and not a 
part of it;°° an inecorporeal hereditament.5' A 
roadway or path whick leads to no place or object to 
which a person has an interest or right to go is not 
a way.°? 

Other terms compared. While “way” may be 
used as synonymous with “passageway,’®? “right of 
way,”°* and “road,”®® it has been said that, strictly 
speaking, “road’’®® and “highway”? are not synony- 
mous with “way.” 

Phrases: “Carriage way,’®’ “encumbered with a 
way,”°® “land covered with a way,’’®® “one obligated 
by law to keep a way in repair,”®! “publie way for 
foot passengers,”’*” “right of way or a right of pas- 
sage for water,”*? “right of way over the lane,” 
and “way ‘opened and dedicated to public use’”’;%® 
also “adjoining ways,”°® and “established roads or 
ways.”67 


WAYBILL. A document containing a description 
of, and the shipping directions for, goods transport- 
ed by a common earrier on a land route.*8 


Term has been distinguished from “bill of lad- 
ane: ©? 

Phrases: “Accompanying waybills,”’7° and “right 
to consult the waybill.”7+ 


49. Dennis v. Wilson, 107 Mass. 
BO, 593: L.R. 

50. San Francisco v. Grote, (Cal.) 65. 
47 P. 938, 939, 36 L.R.A. 502 {quot 
Chollar-Potosi Min. Co. v. Kennedy, 66. 
3 Nev. 361, 373, 93 Am.D. 409]; Wood 
‘ie Truckee Turnpike Co., 24 Cal. 474, 
487. 


538, 542. 


64. Dabbs v. Seaman, 36 Austr.C. 


Jones v. Boston, 87 N.B. 589, 74, 
201 Mass. 267, 268. 


Casey v. Boston Elevated Ry. 
Co., 150 N.E. 850, 851, 255 Mass. 33. 75. 


67. Tate v. Seaboard Air Line Ry., 


[67 C.J.] 1465 


WAYFARER. A traveler; a guest; a transient 


comer to an inn for lodging or entertainment.*? 


Officers of the army and navy and soldiers and 
sailors who have no permanent residence which they 
can call home may be regarded as wayfarers when 
stopping at publie inns or hotels.7* 

WAYGOING CROP. A crop of grain sown by 
the tenant during the lease and coming to maturity 
after its expiration;’* a erop of grain sowed by a 
tenant which requires for its ripening a period great- 
er than the unexpired time of the lease.7° 

WAYLAY. To take steps to meet or encounter 
in the way, especially with a view of taking by sur- 
prise, seizing, robbing, or killing.*® 

Phrases: “Constitute a waylaying,”*? and “man 
or men waylaying him.”'§ 

WAYLEAVE. A right of way.’® 


WAYS, WORKS, AND MACHINERY, or WAYS, 
WORKS, MACHINERY, OR PLANT. A phrase 
ordinarily used in statutes relating to the liability of 
employers for injuries to their employees.*°® 


W. D. Letters without fixed and definite mean- 
ing in the law or in common use.*? 


WE.®? The word with which a person in speak- 
ing or writing denotes a number or company of which 
he is one,®* and sometimes used for the first person 


46 Am.R. 112. See also Traveler 63 C. 
J. p 809 note 63 [al]. 

Stultz v. Dickey, 5 Binn. (Pa.) 
285, 287, 6 Am.D. 411. See also Land- 
lord and Tenant § 741. 

Ellison v. Dolbey, 19 Del. 45, 55, 
49 A. 178; Marple v. Brister, 63 Pa. 


Easements 19 C.J. § 856. 

51. See Property § 31. 

52. Dennis v. Wilson, 
591, 593. 

5%. Chandler v. Goodridge, 23 Me. 
78, 82. 

54. See Right of Way § 1 note 9 
[a]. 

55. San Francisco v. Grote, (Cal.) 
47 P. 938, 939, 36 L.R.A. 502; Wood v. 
Truckee Turnpike Co., 24 Cal. 474, 
487; Chollar-Potosi Min. Co. v. Ken- 
nedy, 3 Nev. 361, 373, 93 Am.D. 409; 
International & G. N. R. Co. v. Jor- 
dan, 1 Tex.App.Civ.Cas. § 859. 

“Road” 54 C.J. p 847. 

56. Chollar-Potosi Min. Co. v. Ken- 
nedy, 3 Nev. 361, 373, 93 Am.D. 409; 
Newsom v. Newsom, (Tenn.Ch.A.) 56 
Suv 205 aL. 

[a] “Way” is more generic than 


107 Mass. 


“road” and has reference to many 
things besides roads. Kister v. Ree- 
ser, 98 Pa. 1, 4, 42 Am.R. 608 [cit 


Diller vy St. Louis, S. & PP. R. B., 136 
N.E. 703, 704, 304 Ill. 373]. 

57. Kister v. Reeser, 98 Pa. 1, 4, 
5, 42 Am.R. 608. 


58. Davies v. Stephens, 7 C.&P. 
DOWD te) oz...) 768, Lie Repring 
251 Ballard v.. Dyson, 1 Taunt, 279, 
284, 127 Reprint 841. 

59. Perley v. Chandler, 
454, 456, 457, 4 Am.D. 159. 

60. Perley v. Chandler, supra. 

61. Casey v. Boston Elevated Ry. 
Co., 150 N.B. 850, 851, 255 Mass. 33. 

62. Oliver v. City of Worcester, 
102 Mass. 489, 495, 3 Am.R. 485. 


63. Chandler v. Goodridge, 23 Me. 
Me. 78, 82. 


6 Mass. 


84 S.E. 808, 809, 168 N.C. 523. 


68. Webster D. [quot Berry v. 
State, 146.S.W. 139, 140, 103 Ark. 153]. 


69. Sellers v. Savannah, F. & W. 
R. Co., 51 S.E. 398, 400, 123 Ga. 386. 


“A waybill is a very different docu- 
ment, in legal effect, from a bill of 
lading. A waybill goes with the ship- 
ment and shows the routing, freight 
charges, and such matters, whereas a 
bill of lading represents the property, 
itself in many ways, contains the 
contract of affreightment, and largely 


fixes the respective rights of the 
carrier, the shipper, and the con- 
signee. We grant that a waybill, 


though it is not the instrument which 
embodies the affreightment contract, 
might contain notations or state- 
ments which would tend to show the 
shipment was a through one and up- 
hold the conclusion, as against the 
carrier which made the notations, 
that the different companies over 
whose lines the property had passed 
transported it as connecting car- 
riers.”” Berry Coal & Coke Co. v. Chi- 
CaSO, Po a St, Lasky Co.,).92) Shwe Gud, 
717, 116 Mo.App. 214. 


“Bill of lading” see Carriers § 251; 
Shipping §§ 503-504. 


70. Northern R. Co. v. Fitchburg 
R. Co., 6 Allen (Mass.) 254, 257. 


71. Coupland v. Housatonic R. Co., 
Vie Si0;u Ode CON rool, wl oy ale rea Ac 

72. Meacham v. Galloway, 52 S.W. 
859, 102 Tenn. 415, 420, 73 Am.S.R. 
886, 46 L.R.A. 319. 

“Guest” see Innkeepers § 9. 

“Transient” 63 C.J. p 793. 

“Traveler” 63 C.J. p 809. 

73. Hancock v. Rand, 94 N.Y. 1, 6, 


Super. 470, 473. 


76. Webster D. See also “Lie” 37 
cae Dp Ss01> “Lying in waite 238) © Jip: 
328. 

77. State v. Wiseman, 101 S.E. 629, 
631, 178 N.C. 784. 

78. State v. Wiseman, supra. 

79. Jones & Co. v. Venable, 47 S.E. 
549 ob, 2120 Ga Al eIleeAmm: Gace aisip 
eae Encyclopedia L. of England 
p 575]. 


“In considering the extent to which 
a wayleave may be used, the very ob- 
ject of the grant or reservation to 
which it is ancillary must be borne in 
mind, and this may involve a user of 
a different kind from that which was 
actually in contemplation at the time 
of the grant or reservation.” Jones 
& Co. v. Venable, supra. 


“Right of way” 54 C.J. p 824. 


80. See Master and Servant §§ 471, 
473, 475, 477, 479, 480, 484-485, 487, 
489, 496, 519, 521, 531; 533. See also 
Plant § 1 text and note 42. 


81. Rockford Ins. Co. v. Nelson, 65 
Tll. 415, 419. 


[a] Warranty deed.—‘“If the let- 
ters ‘W. D.’ mean a warranty deed, it 
must appear from extrinsic evidence, 
if that could be received. They have 
no such fixed and definite meaning in 
the law, nor in common use, or even 
in the connection in which they are 
employed. That may be their mean- 
ing, but it is not apparent.” Rockford 
Ins. Co. v. Nelson, 65 Ill. 415, 419. 


82. In promissory note see Bills 
and Notes § 278. 

83. Webster Int. D. 

[a] To denote corporation aggre- 
gate.—New Market Sav. Bank v. Gil- 
jet, 100 Ill. 254, 262, 39 Am.R. 39. 


1466 [67 C.J.] 


singular.§4 


“We don’t know” is the equivalent of “no” as used 
in the answer of a jury asked if a party should re- 


ceive remuneration.®> 


“We waive” is equivalent to the words, “we sever- 


ally waive.’’’® 


Other phrases: ‘We are 


ee Mitchell v. O’Neale, 4 Nev. 504, 
518. 

[a] In editorial sense.—Smith v. 
Maine, 260 N.Y.S. 419. 

85. Sheerer v. Kanavel, 187 P. 658, 
106 Kan. 220. 

86. Farmer v. Rand, 14 Me. 
22:7. 

87. Brinkerhoof vy. A se 10 N. 
J.Law 119, 121. 

88. Brinkerhoof v. woremua’ supra. 

89. Warford v. Temple, 73 S.W. 
1023, 1024, 24 Ky.L. 2268; Dolinski v. 
First Nat. Bank, (Tex.Civ.App.) 122 S. 


225, 


held 
bound,’’®* ‘“‘we bind ourselves severally, 
ther of us,’’’® “we owe,’”’®® “we promise,’’®1 “we, the 
directors,’”®? and “we the undersigned.”?’ 


WE—WEALTH 


WEAK. Deficient in strength of body; not firm- 


mind; 


ly united or adhesive; 
wanting discernment; 
also been said to be a relative term having reference 


easily broken; feeble of 
not strong.®* It has 


to the medium of the elass to which it is applied.® 


Phrase: 


and firmly 
788 “we or el- 
al®® term; 


W. 276. 


90. Waul v. Kirkman, 21 Miss. 599, 
608. 


91. See Bills and Notes § 278. 

92. Warford v. Temple, 73 S.W. 
1023, 1024, 24 Ky.L. 2268. 

93. Nunnemacher y. Poss, 92 N.W. 
375, 376, 116 Wis. 444. 

94. Webster Int. D. 

95. People v. Crilley, 20 Barb. (N. 
Y.) 246, 248 (term considered in con- 
nection with ‘strong’’). 

96. Lumber Anti-Stain Co. v. Nes- 
ter, 178 F. 927, 9338, 102 C.C.A. 299. 


“Weak alkaline solution.’’®® 
WEAK-MINDED.?* 


WEALTH. A relative,®® indefinite, and gener- 
in ordinary use, frequently employed to 
imply a great fortune or vast possessions.t 


97. See Insane Persons § 140. 


98. Branham v. State, 22 S.E. 957, 
96 Ga. 307, 309. 


“Among millionaires, a man worth 
only a hundred thousand dollars is 
poor indeed; while in some localities, 
a man worth five thousand dollars 
over and above his liabilities would be 
considered a very wealthy citizen.” 
Branham v. State, supra. 


99. Warner v. Warner, 85 N.E. 630, 


637, 235 Ill. 448. 


1. Branham v.. State, 22 S.E. 957, 
96 Ga. 307, 309. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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